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CHAIRPERSON500d morning Mr Maleka, good morning everybody.

ADV VINCENWALEKA SCGood morning pety Chief Justice.

CHAIRPERSONhank you are you ready?

ADV VINCENWALEKA SC | am ready. Chair before we start may | make sure that

we will be talking from the same bundle of documents.

CHAIRPERSONes.

ADV VINCENMALEKA SCThe statementEi the next withess whose evidence

you will hear shortly is included of the bundle of Eskom witness statements and it i
marked U5.A.

CHAIRPERSON have a file marked U5.A and | have got the statement of the next

witness in terms of the index daghetatement in that file.

ADV VINCENWMALEKA SC Yes. We can assure that to the extent the evidence

contained in that statement implicates persons the [indistinct] has taken the liberty t
send notices to those persons.

CHAIRPERSONes.

ADV VINCENMALEKA SCAnd we quite comfortable that those notices comply with

Rule 33 of the rules.

CHAIRPERSONes.

ADV VINCENWALEKA SCAnNd perhaps in due course there may well be responses

to them. But for now we have not received any indicationtehtidlatpponses
might be.

CHAIRPERSONes.

ADV VINCENWALEKA SCThat is a bundle of document$ tfadocuments that |

wi | | be working through for the rest of

Page 2 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

us to some bundles out of cautiekeldayour Registrar to bring copies of the
Parliamentary Reports that have now been placed you.

CHAIRPERSONes.

ADV VINCENWALEKA SCin Volume 3.

CHAIRPERSONes.

ADV VINCENWALEKA SCCh ai r | understand that yest

CHAIRPERSONWEell befre we move on | said to you in terms of the index here |

have got the next witness statement as the last statemé&nnahehfde marked

U5. But | see that the index | was looking at does not tell me the page number, it tel
me the section but the itself does not tell me where the different sections start. Itis

T there is U5 at the beginning so when | want to see what page the statement of the
next witness starts the index does not tell me that. | must just look for it. | should b
able tdind it.

ADV VINCENWALEKA SCChair mine is separated by a file divider.

CHAIRPERSONour one is better than mine. Mine has no file divider.

ADV VINCENMALEKA SC | understand from Ms Hofmeyr that that is the only

statement you have you oughbrobk at any other document. The thickness of the
bundle including the statement is as a result of the annexures to the statement.

CHAIRPERSONS0 would the statement be at the top?

ADV VINCENWALEKA SCRight at the beginning yes.

CHAIRPERSONDh &ay. Okay I think there are two indices.

ADV VINCENWALEKA SCYes.

CHAIRPERSON And é

ADV VINCENWALEKA SCYou can ignore the first and work from the second the

one which i sé
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CHAIRPERSONAa.

ADV VINCENWALEKA SCindex to statement.

CHAIRPERSONa okay. No | think | have got it.

ADV VINCENMALEKA SC And you will see that Item 1 is the statement of Mr

Clinton Martin Ephron. It begins from page 1 to 28. What follows thereafter are

annexures to the statement.

CHAIRPERSONes, no | have giatow thank you.

ADV VINCENMALEKA SC Yes, yes. Chair | believe that yesterday you heard

evidence relating to the scientific operation from coal from mining, transportation to tr
various places where coal will be required to produce elettricitth At by n o wé

CHAIRPERSONes | did.

ADV VINCENMALEKA SC You have some idea about how coal works and why

Eskom needs it in its various power stations. The next witness.

CHAIRPERSONes.

ADV VINCENWIALEKA SCYou are going to hear has had smuogcpl workings

around the business of coal.

CHAIRPERSONes.

ADV VINCENWALEKA SCAnNd to the extent that there are outstanding questions

he might well be able to assist us in regard to making business out of mining of coal.

CHAIRPERSONes.

ADV_WCENTMALEKA SC His name is Mr Clinton Martin Ephron. He is

represented by our colleagues and maybe before | ask Mr Ephron to take the oath ¢
affirmation | should ask those who represent him to place their names on record.

CHAIRPERSONa no that in order.

MR _ARNOLD SUBEIThank you Deputy Chief Justice appearing for the witness
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Arnold Subdlom the Johannesburg bar to together with my learned friend Carol
Steinberg. Instructed by AttoMeyksmenw my right and the representatives of
Gkncore also present at the hearing. Thank you.

CHAIRPERSONhank you very mu@hank you.

ADV VINCENWALEKA SCI think time has now arrived for Mr Ephron to take the

oath or affirmation.

CHAIRPERSONes Registrar.

REGISTRARPIlease state youll fuames for the record?

MR CLINTON MARTIN EPHRCINMton Martin Ephron.

REGISTRARDo you have any objections to taking the prescribed oath?

MR CLINTON MARTIN EPHRON

REGISTRARDOo you consider the oath to be binding on your conscience?

MR CLINT® MARTIN EPHRO¥ES.

REGISTRARDoO you swear that the evidence you will give will be the truth; the whole
truth and nothing but the truth; if so please raise your right hand and say, so help m
God.

MR CLINTON MARTIN EPHR&\help me God.

CHAIRPERSONhank you very much.

ADV VINCENWALEKA SCMr Ephron good morning.

MR CLINTON MARTIN EPHRG®d morning.

ADV VINCENWALEKA SC You have had an occasion to consult with your legal

representatives and some members of the legal team aloutdliglence and
thereafter you have formulated a statement which is now before you.

MR CLINTON MARTIN EPHRI4t is correct.

ADV VINCENWMALEKA SC And | take it that you have read the contents of that
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statement and accompanying annexures in ordéatsdaourself once again with
their contentsprre

MR CLINTON MARTIN EPHRCO\Yrect.

ADV VINCENWIALEKA SCBefore we get to the substance of your evidence there

are matters of background that | would like to raise with you. Some relate to you
gualification and expertise especially in the business of coal mining and coal purchas
and sale. Others relate to how the commission decided to procure your evidence an
let me start with the latter. You know that allegations of state capttite salelving

of a mine previously owned by Glahtoie matter that was previously investigated

by the Public Protector. You know about that factor?

MR CLINTON MARTIN EPHRIGM aware.

ADV VINCENWALEKA SCYes. And you know that the Public Brotect s &

CHAIRPERSON am sorry. Mr Ephron please try and speak up a little bit.

MR CLINTON MARTIN EPHROf¢ourse.

CHAIRPERSONSO that the mic can capture what you say. Thank you.

ADV VINCENWALEKA SCAnNd part of [indistinct] articulation pihwaring is by

looking in the direction of the Chairperson.

MR CLINTON MARTIN EPHRGON it.

ADV VINCENWMALEKA SC Yes. The Public Protector prepared a report flowing

from her investigation and in it she references the extent of interfacwifimdistinct
Glencore regarding Optimum Coal Holdings and the mine it owned. What is you
knowledge about the extent and the degree of engagement the Public Protector ha
with Glencore?

MR CLINTON MARTIN EPHR®N may so Deputy Chief Justice we met with the

Public Protector before her report came out | think it was a few months before and w
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gave her evidence very similar to what is being presented today in terms of my
statement and it was only on one occasion that weimed didhnot meet directly
withthe Public Protector herself but we did meet with members of her team.

ADV VINCENWIALEKA SCHow did that engagement proceed? Did you hold any

interview with her or any member of her staff?

MR CLINTON MARTIN EPHR@WaIdid.

ADV VINCENWIALEKA SCOKg. You know that the Portfolio Committee on state
owned enterprises of our National Assembly also conducted investigation relating t
those allegations. You know about that fact | take it?

MR CLINTON MARTIN EPHRIGM aware.

ADV VINCENWIALEKA SCDd Glencore make an input insofar as the work of the

committee is concerned?

MR CLINTON MARTIN EPHRR®Nwe were not asked to and | think it was on the

basis that the information from the Public Protector was clear and part of the evidenc
that was putrigard. My understanding.

ADV VINCENWALEKA SCDid you ever testify before any other body of inquiry into

these allegations?

MR CLINTON MARTIN EPHRX@NI did not.

ADV VINCENWALEKASCSo this is the first time yc

a public forum?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENWALEKA SCFirstly beginning with the statement that we will look at

in due course.

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENWMALEKA SC Can | get to some details relating tpemomal
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maybe not personal but professional qualifications and business experience. | not
that in paragraph 1 if you can go to U5A and in paragraph 1 you tell us about you
gualifications and you say in that regard that you are a Chartered Atmountant
confirm that?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENWALEKA SCWhen did you qualify as a CA?

MR CLINTON MARTIN EPHRT9NS.

ADV VINCENWIALEKA SC1 9 9 3. And | i ke all ot her C

articles in some firm?

MR CLINON MARTIN EPHRONIth Grant Thornton.

ADV VINCENWALEKA SCGrant Thornton?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENWALEKA SC You begin your work experience as described in that

paragraph from 2013 but there is a gap of ten years betgealifigation date as
a CA and your assumption of office as the Chief Executive Officer of Optimum Coz
Mine PTY Limited. | wonder whether you will be willing to fill upubkat gap for

MR CLINTON MARTIN EPHR®WNe. Firstly just to correct you Meldait is 20

years.

ADV VINCENMALEKA SC 20 years. | am sorry to understate the degree and

extent of your experience.

MR CLINTON MARTIN EPHR@Nproblem.

ADV VINCENWALEKA SCMy apologies.

MR CLINTON MARTIN EPHROM entire professional caedtr | finished my

articles was with Glencore in various roles commodity trading, managing of assets

mainly involved in the business around South Africa and specifically around the
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commodity coal.

ADV VINCENMALEKA SC How did you rise through uprdahks of ultimately
becoming the CEO of Optimum Coal Mine?

MR CLINTON MARTIN EPHR®OWbI it was a long period like | say it was 20 odd

years and with the company we grew the asset base not only in South Africa but arour
the world and | grew within th@aamynhopefully through hard work and dedication
and got to the point where in and arout
started procuring coal mines in South Africa and | was actively involved in that proces
and in the background continuingytand sell the commodity of coal. Glencore as

you know is a mugiimmodity company not only coal but | specialised only in the coal
department.

ADV VINCENWALEKA SCYes. | wonder whether you can give us an appreciation

of Gl encor e dodilein Soath Affca’s i ness p

MR CLINTON MARTIN EPHRO&s it i s é

ADV VINCENWALEKA SCIt will become relevant later when we deal with what you

refer in your statement as the so called Section 54 Notices. But for now please give
a picture of the coasimess of Glencore in this country?

MR CLINTON MARTIN EPHR®NI think it important to give gme ackground

around the prestkata days and the positrata days. Glencore was in its own rights

a large mutiational and still is procuring comesdddm various suppliers and also
became an industrial player in terms of buying the mines that secured the source
supply which entails getting involved in the actual production of the commodity. |
South Africa we started procuring mines and dpsbangholders in mines as in the

906 s, i n the earetgnd 9nlldhe foranationsoad ent200p.r o g r e

And then in 2002 | hope my years are correct Deputy Chief Justice but it is some tim
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ago.

CHAIRPERSONWVell | would expect thebetoorrect with a Chartered Accountant.

MR CLINTON MARTIN EPHRDdE but with age things do change.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRGOd in 2002 skata purchased the mining assets

that Glencore had in South Africa and Glencore stllaretgmBcant portion of the

equity of Xtrata and from 2002 to arounds2@i8 Built a relatively large mining

house in South Africa. And then in 2013 Glencateataan®rged and all thie

skipped a little bit is that there was a period erdumd 2005 where Glencore
started procuring assets in its own rigéitata Xvas in existence. So Glencore
started procuring certain mines together with various partners and in 2013 it was th
worldwide merger between Glencoresaath Xand all thessets in South Africa

were put together under one banner called Glencore Coal South Africa which was i
2013 and it was at that point that | was made CEO of that group which represented :
thatpointGle or e 6s Coad r As 8 é 5 s C ad tbemiAdsysueltidge. I
that wea this was a worldwide merger. It was not specific to South Africa and South
Africa was part of the merger.

ADV VINCENWALEKA SCThank you.

MR CLINTON MARTIN EPHRAMN if | may interrupt | am sorry.

ADV VINCENWALEHK SC Yes.

MR CLINTON MARTIN EPHRDOMt i continues into an existence today. So the

merger in 2013 and all those mining assets are now held under the Glencore Cos
South Africa banner.

ADV VINCENWALEKA SCAIright. Can | close off the tomskigg you to tell us

where else in the world does Glencore have coal mine presence?
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MR CLINTON MARTIN EPHRGIENncore has coal mine presence in the production

in specifically Columbia and Australia.

ADV VINCENWALEKA SCCan | move then to paragraphydur statemerind

it talks about the history of the Optimum Coal Mine and the process through which i
ownership moved from one to other owners. The first thing that | would like to ask yc
there is to confirm that Optimum Coal Mine was operaitidy tp support Eskom

with coal for its requirement at a specific power station. What was that power station?

MR CLINTON MARTIN EPHR®dMNthat power station was Hendrina and if | may to

please the commission | would like to set the contextaf athatt to say not only

with regard to the history of Optimum but dlsmythecollection in terms of this
statement. This statement has been prepared without the luxury and benefit o
hindsight. It was what we fethat | felt and my understgndirthe events of the

time they occurred and | think that is important as we sit here today many years later
think it is important that we know that from the outset. Also in terms of the history ¢
Optimum again it is from my understanding andanftratdthave gained from my
experience but | cannot vouch for the absolute accuracy of the paragraph starting fro
paragraph 5 onwards before Glencore became involved.

ADV VINCENVWALEKA SCJa we will get there because there are some questions

that Wwould like you to clarify.

MR CLINTON MARTIN EPHR®Ne.

ADV VINCENWALEKA SCTo the extent that from recollection and documentation

at your disposal may provide you with some understanding. But what | want to sta
with is the contractual bastvéen Eskom and Optimum Coal Mine for the supply of
coal. You say that it wasa cost plus margin basis.

MR CLINTON MARTIN EPHR®&s. So initially when the mine was formed this
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mine was formed specifically to supply coal to the Hendrina ¢rowackStatihe

7006s. That was t he [ therp was @ coatfact thdt was mi r
entered into at the time which was very common in terms of the way Eskom procure
that was on a cost plus basis. So what does that mean a cost plus basis?

ADV VINCENWALEKA SCYes.

MR CLINTON MARTIN EPHRUOMt means that Eskom was wholly responsible for

all the costs associated with mining the coal and the return the mining house woul
receive a fixed margin. So there was very little risk thatgthh®usie had. The

mining house obviously had to account for its cost but Eskom was directly responsibl
an there is still many of those contracts in place today. That is hawth@ptimum
Opti mum/ Hendrina relationsaHlHisp dtnarot @dc eb
was only |l ater in the | ate 806s and ear
Coal Terminal had just been built that the owners of Optimum Coal Mine decided t
start the export market and to start exporting coal fromCopalirivlime because

there was significant reserves at Optimum Coal Mine.

CHAIRPERSONWe will get to the export leg of that business but for now we would

like to understand the significance of this pricing regime called cost plus model.

MR CLINTON MARHRHRONRIght.

ADV VINCENMALEKA SC You have just elaborated on the advantages of that

model insofar as the mine owner and operator are concerned. Does it have any
benefits for an owner of a power station such as Eskom specifically Hendrina in thi
case?

MR CLINTON MARTIN EPHRY2N.

ADV_VINCENMALEKA SC Can you just elaborate for us what would be the

advantage of Eskom assuming the primary and prior obligation of carrying the cost ¢
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establishing a mine of that sort?

MR CLINTON MARTIN EPHR®@MNge | think that the cost plus operations or the

cost plus contracts were the best contracts for Eskom. Because Eskom if they
controlled the costs correctly and there was mechanisms in the contract to do so the
would always be paying a fair price forT¢wy were not subject to the market. And
considering the size of Eskom and the reliance that it places on coal that for me wa
the by far the best contractual basis. That being said many contracts were entered in
after this period on a fixed pases which specifically at the time that Hemllaina

Optimum started to export Eskom and the owners of Optimum at that time entered in
a different type of contract. And that contract is a fixed price contract. That means yo
price is fixed witlhochange. What happens on an annual basis is there is an
inflationary adjustment and that inflationary adjustment is supposed tbherepresent
genuine costs that the mine would incur as a result of inflation. Now various baskets
indices that would Uied to incorporate that inflationary adjustment. In 1993 if | may
that is when Optimum entered into a long term agreement on a fixddfixest basis

price basis with Hendrina Power St&skom at the time. And that was for a period

of 25 yearsSo at that point in time they entered into a 25 year agreement on the basis
of the reserves that were held at Optimum Coal Mine.

CHAIRPERSONSo what was the difference between the cost plus arrangement and

the fixed price arrangement if you canttehbt?

MR CLINTON MARTIN EPHR@HS so it is specifically and in the simplest of terms

cost plus Eskom are responsible for all the costs regardless of what they are plus a
agreed upon margin for the mining house. A fixed price the mine isngitmdy resp
for all the costs and will sell to Eskom at a price regardless of its cost and margin. So

Is set at a specific price at R100,00 a tonne Optimum would sell coal at R100,00 :
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tonne to Hendrina for a period of 25 years escalated at an adjastmant. So it

Is a fixed price contract. If the costs blow out that is the responsibility of the mine.

CHAIRPERSONSO the fixed price arrangement is what would be a normal business
transaction as opposed to the cost plus arrangement whiclselastodie a
normal arrangement or not really?

MR CLINTON MARTIN EPHRE® so if we talk about a cost plus it was a normal

arrangement for Eskom at the time and it made sense and still does | believe at th
time. Because of the reliance that Eskemquathe mine and the coal is right next

door so a cost plus keeps everyone honest in terms of the genuine costs and ensure
the sustainability and this is ciiical ensur es the sustainabi

CHAIRPERSOMNNO, no.

MR CLINTON MARTIN EPHRDMNsustainability of the mine.

CHAIRPERSONDkay | am sorry to interrupt you. | am sure there were reasons for it

and they may have been good reasons what | am asking you is whether in norme
business transaction it does not appear to me to be nohmalligat would be
responsible for your costs you know. You would take into acpountoegtatare
in fixing your fee or what you will charge for your services or for your products is it not’

MR CLINTON MARTIN EPHRCdYrect.

CHAIRPERSONSoO thats why | am saying it does not seem to me that that is a

normal business arrangement but it may have been normal to Eskom or to the coe
industry at a particular time, is that right? Is that more or less what you would agre
with as well?

MR CLINTON MARTEPHRONYoui that is exactly right. You are correct in your

summation. It is not a normal transaction.

CHAIRPERSONres, yes.
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MR CLINTON MARTIN EPHRION not a normal transaction.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRBW if managed oectly | believe that it ihat it

makes sense because you are building th

CHAIRPERSONFor the specific client?

MR CLINTON MARTIN EPHRBX¢ause the coal is there.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRYa building the power station right on the resource.

CHAIRPERSONes.

MR CLINTON MARTIN EPHR®&\that is why it made sense at the time.

CHAIRPERSONYes. So the fixed price arrangement if | understood you correctly

which | think you said starte€98 i that right?

MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONSoO you were then moving or Glencore was moving away from the

previous arrangement now?

MR CLINTON MARTIN EPHR®&INt was not Glencore to correct you.

CHAIRPERSONDh.

MR CLINTON MARTINHE®N At the time.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRIOWMas the owners of the Optimum.

CHAIRPERSONDf the predecessors.

MR CLINTON MARTIN EPHRANKhe time.

CHAIRPERSONAa.

MR CLINTON MARTIN EPHRDNey deci ded toé

CHAIRPERSONes.
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MR CLINTON MARTIN EPHRToNrans Natal.

CHAIRPERSONDkay.

MR CLINTON MARTIN EPHREMered into this agreement on a cost plus basis.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRONis had this was long before Glencore got

involved. Glencore aydyinvolved in this mine.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRIODN/ ears later.

CHAIRPERSONes. Okay.

MR CLINTON MARTIN EPHRDI& same contract was continuing.

CHAIRPERSONes under different.

MR CLINTON MARTIN EPHRG N er different negement.

CHAIRPERSONYes. So but basically whoever it was they were now together with

Eskom moving away from the previous arrangement?

MR CLINTON MARTIN EPHRCdYrect.

CHAIRPERSON And if | understood you correctly this appears to have been

influened by the availability of the option of exporting coal?

MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONS that right?

MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONDKay alright.

MR CLINTON MARTIN EPHREB¥¢ause it became cumbersome.

CHAIRPERSONes.

MRCLINTON MARTIN EPHROWI calculate the costs when you are exporting and

you are supplying to Eskom. So Eskom and the mine at that point decided it would ju
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be easier to do it on a fixed price basis.

CHAIRPERSONDKay, alright, thank you. Mr Maleka.

ADV VINCENWALEKA SCThank you Chair.

CHAIRPERSONou may proceed.

ADV VINCENVWALEKA SCThere is one issue that | would like to explore with you

relating to the different pricing regimes you have indicated. We have read a lot about
business sitegy called Security of Supply. And | take it that you know what that
means in your business?

MR CLINTON MARTIN EPHRY2N.

ADVVINCENMALEKA SCWhat role did that business strategy play in relation to

the Cost Plus pricing regime that Eskomdresamteéhe early phase of this mine?

MRCLINTOMARTINEPHRON If | understand the question correctly it is normally

these Cost Plus arrangements were on the basis of the life of a mine. So the securi
of supply for Eskom was insured and securedasSdane on a basis where all the
resources that belonged to the mine were ceded or pledged or bonded basically t
Eskom. Eskom did not necessarily own them but they were part of the transaction th
all the resources that belonged to the miningthbaspant were dedicated for the

power station.

ADVVINCENMALEKA SCANnd how?

MRCLINTOMARTINEPHRONI hope | have answered your question correctly.

ADVVINCENMALEKA SCI think you did and | would like to press ahead on it to

make sure thatihderstand the implication of security of supply, but from your answer
you do indicate that it was an assurance extended to Eskom that for as long as th
mine has coal in it Eskom will be the primary recipient of that coal. Correct?

MRCLINTOMARTINEPHRON Correct.
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ADVVINCENMALEKA SC How in terms of the contractual relationship was that

security of supply achieved?

MRCLINTOMARTINEPHRON It was only contractual. So it was contractual

wherein the, in the specific CSA or the Coal SupplyhnAgregmake reference to
all the tonnages. This, there was a very long agreement which is marked, if | can tak

you to CEL1 [intervenes].

ADVVINCENMALEKA SCIt is on page 29 here.

MRCLINTOMARTINEPHRONWhich starts on page 29.

CHAIRPERSONhark you.

ADVVINCENMALEKA SCI know you will take me out there, but | would like if you

do not mind to lead the discussion bearing in mind that you are free to direct attentio
to parts of the CSA that you conceive to be important, but for ngwwcém d @ sk
page 337?

MRCLINTOMARTINEPHRONS30?

ADVVINCENMALEKA SC3-3.

MRCLINTOMARTINEPHRONOKkay.

ADVVINCENMALEKA SCYou will see that there is a reference to the definition of

the maximum tonnage.

MRCLINTOMARTINEPHRONHuhuh.

ADVVINCENMALEKA SC You will see that it is referenced as 6.5 million tons

which may be required to be supplied in each year in terms of this CSA plus a further
million tons of coal per annum which may be required to be supplied. So there is
minimm amount plus an additional amount. | know that you were not party to this
agreement.

MRCLINTOMARTINEPHRONHuhuh.
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ADVVINCENMALEKA SCAt the time when it was formulated, but do you confirm

that this was the type of tonnage which was expectedahthis agreement?

MRCLINTOMARTINEPHRONThat is correct. It was, they refer to contractually as

the maximum tonnages, but 6.5 million tons was the contractual amount that needed
be supplied for a period of 25 years.

ADVVINCENMALEKA SCAnNd then if you go to [intervenes].

CHAIRPERSONSorry just one second. Is the point you are making there with your
last statement that in practice it might not have been the maximum, but it was what wz
required by the contract which | would undershae@an you may have at some

stage provided more than what they call the maximum here?

MRCLINTOMARTINEPHRON Yes that was by agreement but for the, for the main

part and | was not party to this agreement Deputy Chief Justice but it imnt is 6.5 mill
tons per annum and there was mechanisms where it was slightly lower or potentiall
slightly higher.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONANd that was written into the contract.

CHAIRPERSONDkay. No that is alright.

ADVVINCENMALEKA SC And Chair to answer your question may | direct

MrEphron to go to page 34.

CHAIRPERSONes.

ADVVINCENMALEKA SCANd look at the definition of minimum tonnage. Are you

there?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCWhat is the minimtonnage?

MRCLINTONMARTINEPHRONSoO.
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ADVWVINCENMALEKA SCOriginally required in terms of this contract?

MRCLINTOMARTINEPHRONThe minimum tonnage in this contract was 3 million

tons per annum.

ADVVINCENMALEKA SCYes. So there is a mininmimech is 3 million. There is

a maximum which is 6.5 million and there is a discretionary amount of a further 3 millic
tonnage per month?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONI just, just tadd there is, there is something in this

contract which | have not studied intricately. Itis a 100 page contract.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON Where it talks of that additional 3 million. In other

words the amount above thailBon minimum that it would be supplied and my
understanding and | would need a little bit of time to go back and, and go into this, bi
my understanding and | think for the purposes of the Commission | think it is importal
that it was 6.5 million tevess, became the annual contractual tonnage that was
required to supplied from Optimum to Hendrina Power Station.

ADVWINCENMALEKA SCYes.

CHAIRPERSONSO, so would | be correct to say since the agreement provided both

for a maximum, annual maximurthandannual minimum that those the, the annual
minimum provided there would be the annual minimum in terms of the agreement an
the annual maximum would be the annual maximum in terms of the agreement, bt
based on what you said a few minutes agoiésespanetimes arrange for a little

more than the maximum stipulated in the agreement. Is that right?

MRCLINTOMARTINEPHRONYou are correct.
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CHAIRPERSONes.

MRCLINTOMARTINEPHRONI would.

CHAIRPERSONDkay.

MRCLINTOMARTINEPHRONI woulday for the most period not for.

CHAIRPERSONror the most, oh.

MRCLINTOMARTINEPHRONVarious.

CHAIRPERSONDkay.

MRCLINTOMARTINEPHRONFor the majority of the time.

CHAIRPERSONou provided more than the maximenvenes]?

MRCLINTOMARTNEPHRONNO, for the majority of the time we provided the, the

mine provided more than the minimum and closer to the maximum.

CHAIRPERSONDN, okay, okay, but you.

MRCLINTOMARTINEPHRONFor the majority of the time.

CHAIRPERSONJa, but you didometimes provide more than the contractual

maximum?

MRCLINTOMARTINEPHRONThat | would have to check.

CHAIRPERSONDh, okay. No, I am sorry. It just that.

MRCLINTOMARTINEPHRONThat | would have to check.

CHAIRPERSONI, | thought that is wheou said earlier on. So | must have

misunderstood.

MRCLINTONMARTINEPHRONNO.

CHAIRPERSONDkay.

MRCLINTOMARTINEPHRON So according to just under the definitions which is

pages 33 and 34.

CHAIRPERSONes.
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MRCLINTOMARTINEPHRONIt talkabout maximum of 6.5 million.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONANd a minimum of 3 million.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONBUuUt there, there are clauses in the contract.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONThat talko providing for the 6 million.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONI would have to go and, and look at it perhaps when

we break.

CHAIRPERSONMO that is fine.

ADVVINCENMALEKA SCNo, we understand.

[Intervenes]

MRCLINTOMARTINEPHRONRBUt for the, for the most part.

CHAIRPERSONHM.

MRCLINTOMARTINEPHRONThe mine supplied and this is back 20 years.

CHAIRPERSONHM.

MRCLINTOMARTINEPHRONThe mine supplied 6.5 million tons per annum.

ADVWINCENMALEKA SCYes.

CHAIRPERSONDkay. No that is ftitervenes].

ADVVINCENMALEKA SC MrEphron can | accept that my questions are purely

directed at the design of the contractual arrangements?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCNot its implementation?

MRCLINTONMARTINEPHRONCorrect.
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ADVVINCENMALEKA SCI am merely talking about the contractual expectation of

the tonnages in line with the definition?

MRCLINTOMARTINEPHRONYou are correct.

ADVVINCENMALEKA SCCan | ask you to go to page 3% @wradv your attention

to the last definition on this page purely for the sake of completeness? You will see th
the definition refers to the previous agreement and it is defined but the important part
the definition is the date afuie1983. Doou see that?

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SCls it fair to conclude from this definition that the CSA we

are looking at was not the first CSA or contractual relationship between Eskom an
TransNatal?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCThat there was a previous one which began in 19837

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC Looking backwards and from your knowledge was

Optimum Coal Mine in existence and was it supplyingtEsiaahsince the 1983
days?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCSo it has had some long life?

MRCLINTOMARTINEPHRONIt has had a long life.

ADVVINCENMALEKA SCOkay.

MRCLINTOMARTINEPHRONInN fact if you, if | can disgw to, to paragraph 6 of

my statement.

ADVVINCENMALEKA SCSo itis at page 1, yes.

MRCLINTONMARTINEPHRON To the best of my knowledge Optimum Collieries
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had been supplying coal to Eskom since the 1970s.

ADVVINCENMALEKA SCYes. Thank yoor that clarity and again we are looking

at the contract and its design. Can | ask you to go to page 38 and look at paragrap
2.3 of the introduction to the substance of the CSA we are looking at? You will see th
it records that the owner of OptimaimMiee at the time Optimum Collieries (Pty)

Ltd. Its operation was subsequently transferred to a holding company called TNC an
that we know is TransNatal.

MRCLINTOMARTINEPHRON Sorry, | am, | have lost you. Were you looking at

page 38, 2.3?

ADVVINCENTMALEKA SC3.2.

MRCLINTOMARTINEPHRON2.3.27

ADVVINCENMALEKA SC3.2 on page 38.

MRCLINTOMARTINEPHRONA A natur al person include

person and vice versao?

ADVWINCENMALEKA SCNo.

MRCLINTOMARTINEPHRONWhy have log?

ADVVINCENMALEKA SCLook at paragraph 3.2 of the agreement on that page.

MRCLINTOMARTINEPHRON3.2?

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONOKkay.

ADVVINCENMALEKA SCOn what page of your document does it appear?

MRCLINTOMARTINEPHRONGoOt it.

AThe operations of Optimum Collieri
subsequently transferred to its holding company TransNatal

Collieries. o
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Got it.

ADVWVINCENMALEKA SCYou got it?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCYes. So it seems to me when | look at this that there

was some arrangement where TransNatal took over the operation of the mine
previously controlled by Optimum Collieries. Do you see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCANnd hat was the purpose of the agreement?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC The key part though for the purposes of the earlier

guestions | asked you about security of supply begin at page 39 paragraph 3.4 and
hope that your paragrapghi8.

MRCLINTOMARTINEPHRONJa

ADVVINCENMALEKA SCAt page 39.

MRCLINTOMARTINEPHRONI have got it.

ADVVINCENMALEKA SCCan you read it for us?

MRCLINTOMARTINEPHRONOf course.

AAs Eskom is Opti mumdastiorpafi mary cust
the parties that the coal requirements of Eskom will enjoy
preference over other customers of Optimum and accordingly
Eskom will be entitled to first call on any coal produced by
Optimum including if necessary export quality coal upon the
termsadd conditions contained in this &

ADVVINCENMALEKA SCYes. If | look at that part, you are not a lawyer | accept

that but you are a businessman, if | look at that part of the agreement which give:
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Eskom the right of preference it meansantrextual design of this agreement that
Eskom has a right to call you to deliver the 6.5 million tons per month and you will b
obliged to do so.

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCIt also means that to the extent necessagsandng

Eskom requires the additional 3 million tons per month you will also be required to d
so. Even if it means that you are going to get that additional 3 million from coa
intended for export market consumption.

MRCLINTOMARTINEPHRONThat appa's to be correct from my reading.

ADVVINCENMALEKA SCYes. Then there is a duration clause. We are going to

talk about it, but for the present purposes can | ask you to confirm the duration of thi
agreement as is set out in paragraph 4.1?

MRCLINTOI MARTINEPHRONYes. So the duration Deputy Chief Justice was from

1993 until 2008 which is 15 years.

ADVVINCENMALEKA SCYes. | think | am.

MRCLINTOMARTINEPHRONANd then there was a mechanism to extend it. That

was at the option of Eskoextend it for a further 10 years. | think that is in 4.2 on
page 40.

ADVVINCENMALEKA SCANd 4.3.

MRCLINTOMARTINEPHRONANd 4.3 [intervenes].

ADVVINCENMALEKA SCWhich gives us the express date of the extension.

MRCLINTOMARTINEPHRON Soessentially at the time in 2008 Eskom did extend

it. So the entire duration | point out again if | may jump around to my statement page
number 7 it was for a 25 year period.

ADVWINCENMALEKA SCYes.
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MRCLINTOMARTINEPHRONFrom 1993 until 2018.

ADVVINCENMALEKA SC25 years is a long time. Itis a generation.

MRCLINTOMARTINEPHRONIt is a very long time.

ADVWVINCENMALEKA SCIt is a generation. It seems to me that there is a reason

why Eskom would go into such a long term cogimnadly@n a Cost Plus basis that
you have explained. What | would like to explore with you for now is the other side ¢
the pricing regime with this long term contract.

MRCLINTOMARTINEPHRON So this contract was no longer a Cost Plus

Contract. Thcontract was a Fixed Price Contract for a period of 25 years and if | may
direct the Commission to Clause 27.1 of the agreement and | am going to give you th
page in a second. Page 71.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON | am, | am highligigti this Hardship Clause

because what is important to understand is when you are entering into a 25 yea
agreement with a Fixed Price there is absolutely no way that you can know in the
uncertain environment of mining what is going to happen in tenmrsepfitshe
geographical location, its quality of coal. So at the time the people who signed thi
agreement had the foresight to include a Hardship Clause. It forms quite a big basis
the statement and | think it is worth pointing out and if 2mdy rieaslvery short.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON il n ent eri ng into this a

parties declare to be the intention that this agreement shall
operate between them with fairness and without undue
hardship. o

The importae of that Deputy Chief Justice is that there was a point in time and we are
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going to read it further on in the statement that Optimum was enduring severe financi
hardship and it was at that point in time that Optimum went to Eskom in the hope th:
we cald try and alleviate the losses in some form in terms of 27.1, because in a 25
year agreement there is no way that one would be able to account for all the
possibilities of what could go wrong and what came to the realisation in 2013 and als
in 2011 fothat matter is that the inflationary adjustment that was being used in the

contract was no longer representative of the genuine costs that the mine was incurrir
on an annual basis. So there was what we called a margin creep. A margin cree
meant that ewy year the, the price was being adjusted by the inflationary adjustment

as per the contract, but because the costs were, the real costs were higher than th
inflationary adjustment the margin was being eroded. The margin that was envisage
and eventuglthere was a point where the costs exceeded the selling price to Eskom

and the, the idea at the time and the intention of my understanding was under 27.1 wz
that this Hardship Clause was, was created to avoid this and other issues, but it wa
certainlyreated to try and alleviate the problems that would be incurred when the mine
does or if the mine does incur hardship.

ADVVINCENMALEKA SC MrEphron we will get to that issue, but now that you

have started with the contractual structure relatibtatdsthie Clause do you mind
if we complete the implementation of those hardship provisions, because the
agreement contemplates how the Hardship Clause can be invoked?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCIf you look at paragraph 27 3age 72.

MRCLINTOMARTINEPHRON([Intervenes].

ADVVINCENMALEKA SC There is a contractual process to invoke those

circumstances of hardship. Correct?
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MRCLINTOMARTINEPHRON That is correct. So it goes from 27.2 and it; that is

on page 72 antthere is a, a long legal all the way up to page 74, 27.6 of the
mechanism that the, the parties would have to follow in order to, to go down the rout
of proving.

ADVVINCENMALEKA SClJa

MRCLINTOMARTINEPHRONHardship or not.

ADVVINCENMALEKA SCSure. The substance of it is that if and when a dispute

arises about whether there exists in truth and fact a hardship within the meaning of tr
agreement that dispute will be resolved via arbitration. Correct?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SC We will get to what happened in the circumstances of

the present issue and case. So let us not rush to them yet, because.

MRCLINTOMARTINEPHRONNO problem.

ADVVINCENMALEKA SCThey may not properly sequence your evidence.

MRCLINTONVARTINEPHRONNO problem.

ADVVINCENMALEKA SC But you have dealt with the provision and the

implementation of the provision.

MRCLINTOMARTINEPHRONNO problem.

ADVVINCENMALEKA SCAnNd of course that arises because there is a gfiestion o

penalties and | would like to take you to certain specific provisions of the agreemen
First of all can | ask you to go to page 42 and | draw your attention to this to underscol
that principle of security of supply. You will see that paragralshwéti the

obligation to exclusively coal for Eskom at a specific power station. Do you mind t
deal with it to the best of your knowledge? Are you at page 42 paragraph 6.1?

MRCLINTONMARTINEPHRONSure. | am, | am, | am just reading it if | may.
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ADVVINCENMALEKA SCYou can read it out loudly if you want to.

MRCLINTOMARTINEPHRONSO allow me. So 6.1:

AEskom shall with effect from
thereafter for a duration of this agreement purchase subject to
6.3 its entire reqnrents of coal for Hendrina exclusively from
TNC and no other sources provided that Eskom shall not, shall
purchase not less than the minimum tonnages in each year in
accordance with the provisions of 14 read with Schedule 7

hereto. o

t

h e

ADVVINCENMALEKA SCAIright and you confirm that its obligation to exclusively

procure and it is the obligation to exclusively supply the minimum tonnage?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC Correct. Now there is a clause which is going to

become relevant later especially when you deal with the difficulties that Optimum Co:

Mine began to experience and it is about coal quality and penalties.

MRCLINTOMARTINEPHRONHuhuh.

ADVVINCENMALEKA SCAs | pick it up it is on page 46 para@maphif you do

not mind for my purposes you can read paragraph 2.9.

MRCLINTOMARTINEPHRON9.2?

ADVWINCENMALEKA SC9.2, | am sorry.

MRCLINTOMARTINEPHRONA TNC s hal |l be obliged

the penalties relating to any coal deliveBEskam which
does not comply with the specifications in respect of calorific
value, moisture content, volatiles or abrasiveness on the basis

set out in Schedule 1 hereto. o
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ADVVINCENMALEKA SC And the rest of the clause deals with what constitutes

coal hat does not comply with specifications including how you could remedy the
affected coal. Correct?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCAnNd then if you go to 9.4 on page 48 you will see that

there is a reference to the fact thaltiperwill be the only remedy that Eskom has in
terms of this agreement arising frooongaliant coal. Do you see that?

MRCLINTOMARTINEPHRONCorrect. In other words no consequential losses.

ADVVINCENMALEKA SC Yes. It seems to me when d thes contract and

please confirm whether my understanding of it is in line with your business expectatic
having operated under the CSA that:
Alt contemplated a continued contr
supply of coal and the fact that coal thatisdso@yl not be
consistent with the agreed specification would not result in the
termination of the agreement. Instead Eskom will enjoy a
specific contractual remedy and that is the imposition of
penal ties. 0
So the design of this agreement is to keabeativatractual relationship in terms of

this agreement for its duration which you said was 25 years.

MRCLINTOMARTINEPHRONThat is correct.

ADV VINCENMALEKA SC And again that is another indicator of the security of

supply.
MRCLINTOMARTINEPHRON Hm.

ADVVINCENMALEKA SCDo you agree?

MRCLINTOMARTINEPHRONThat is correct.
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ADVVINCENMALEKA SCAnNd lastly in paragraph 9.5:

ADuring the days of TransNat al it

bonuses of two forms. You will find them ige®éral

bonuses, 9.5.2 consistency bonuses.
What | would like to understand from you is when Glencore ultimately took over thi
mine and the pricing regime became different which is Fixed Price method of pricin
were you entitled to these forms of b8nuses

MRCLINTOMARTINEPHRON No, because the coal that was being supplied was

not, was not, did not justify the bonuses that are reflected in 9.5.1.

ADVVINCENMALEKA SCYes. There is a sampling and analysis provision and |

am not going to ask youatdhgough it. It is up to you if you want to do it. You have
dealt with the Hardship Clause. | am not going to ask you to repeat it and | would lik
to draw your attention to a Cession Clause which you will find on page 75 paragrap
29.2 and it is a gk® that becomes important in the light of the historic evolution of the
ownership of the mine up to and when Glencore acquired ownership. Do you see that

MRCLINTOMARTINEPHRONC orrect. | see it.

ADVVINCENMALEKA SCYes. My understanding af ¢hause if | may be quick

on it is that the owner and/or operator of that mine is entitled tojaédeigbtsr,
and obligations to a third party. Do you see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC Would Eskom be entitledot does the agreement

require Eskom to consent to that cession?

MRCLINTOMARTINEPHRONIt does.

ADVVINCENMALEKA SCOkay. Can you show me where it does?

MRCLINTOMARTINEPHRONIN 29.1.
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ADVWINCENMALEKA SC29.1.

MRCLINTOMARTINEPHRONIf I may read it?

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONfi Save as contemplated in 2

may cede or assign the whole or any part of its right or
obligation under this agreement to any other party without the
prior consentinwwig of the other parties. o

ADVVINCENMALEKA SCY e s . That i ssue of cession

consent to it would become important when we deal with the question of ownership ¢
coal mine after Glencore had acquired ownership of it. Dioay@u see

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SC We will get back to it and see how Eskom sought to

exercise the rights it had later on. So that in the final analysis Clause 29.2 that | ha
previously referred you to is an exceptienrtde that Eskom is entitled to consent
to a cession.

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SC MrEphron | have taken you to these elaborate

provisions of the CSA in order to get some kind of understanding from you about how
previasly operated and | would like to get quickly through the evolution of the
ownership of this mine which you explain in paragraph 8.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC What is interesting in that paragraph is that you

introduce a new mav called BHP.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC Are you able to indicate to us the relationship if any
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between TransNatal which was the owner or operator of this mine under the CSA w
have looked at and BHP which you now redwrdeaw towner who took over the
mine around or before R2QY8?

MRCLINTOMARTINEPHRONONIy by recollection.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONMrMaleka.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON And if the Commissaltows. It is, there was a

merger between TransNatal and Rand Coal at the time and it became BHP and s
TransNatal essentially it did change ownership but it was through a large merger thze
occurred at the time if my recollection is correct.

ADV VINCENWALEKA SC Yes, what is interesting about this paragraph is that it

refers to two forms of proprietary acquisition by BHP, first is the mine itself, but secor
is an interest in a separate entity called the Richards Bay Coal Terminal, do you se
that?

MRCLINTON MARTIN EPHROM at 6 s correct .

ADV VINCENT MALEKA 2@d you say BHP at the time acquired 9.5% interest in

that coal terminal operating entity, that issue is going to become important later on i
your evidence. What | want you to explaimsta nsatter of context is what is this
Richards Bay Coal Terminal?

MR CLINTON MARTIN EPHRRIibhards Bay Coal Terminal is the terminal that was

established in the seventies, major exporters of South Africa in order to exploit an
explore the export marked there was a coal, there was a rail line that was built
between Witbank in those days and Richards Bay in order to export coal. This 9.5¢

was a direct shareholding in the Richards Bay Coal Terminal and which was owned
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that stage in the structir©®GM, my understanding. Again this is the Deputy Chief
Justice will allow this is before Glencore took control of the mine.

ADV VINCENT MALEKA $@nderstand but Glencore ultimately took over including

the Coal Terminal interests.

MR CLINTON MARTINHE®N The same assets yes. So it was the same assets,

so in the Group of assets there were es
but there was OCH which was the holding company, Optimum Coal Holdings and the
were for the main part treelesidiaries under that. One was Optimum Coal Mines,
one was the shareholding in Richards Bay under Optimum Coal Terminal and one ws
Koornfontein Mines and those were the three main subsidiaries, there were other one
but those were the three. | h@pgives you a picture of the structure of the mine, of

|l et 6s say of the organisation.

ADV VINCENT MALEKA SChair those three subsidiaries are going to become

important.

CHAIRPERSONes.

ADV VINCENT MALEKA Secause although they appear on theffac® be

separate entities they were all held together by a holding company, Optimum Holdin
Company Limited as | understand, correct?

MR CLINTON MARTIN EPHRDNat 6 s correct yes.

ADV VINCENT MALEKA 2@d they become vital in the course of #te weich

took place later on between Glencore and the various suitors who wanted to buy
Optimum Coal together with or without those two other subsidiaries.

CHAIRPERSONes, okay.

ADV VINCENT MALEKA S€nd itds going to become i

debate is introduced on those negotiations but | will ask you to bear in mind those thre
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separate subsidiaries.

CHAIRPERSONDkay.

ADV VINCENT MALEKA S Ephron | wonder whether you would forgive me if |

would like to get some more details on itth@r®@@oal Terminal, because it seems
to be an asset of value for the various mining companies who were involved in coz
exportation.

MR CLINTON MARTIN EPHR®Ns an asset of value, it is the rights to utilise a

private terminal, a very efficientgteraminal in Richards Bay, one of the biggest in

the world today, Richards Bay Coal Terminal was and still is one of the biggest and th
9.5% right gave the Optimum Coal Mine the right to export coal thtioneglglthat

the terminal.

ADV _VINCENT MALAEKC Yes, | mean as | understand most of the mining

operations are inland.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKASEnd i f youdre going to bec:

business you will have to transport your commodity via rail or road?

MR CLINTON MARTIN EPHRO®rect, mainly rail.

ADV VINCENT MALEKA $4zinly rail.

MR CLINTON MARTIN EPHRMM i nl y r ai | but there are

Dur ban Coal Ter mi nal , thereobs Mat ol a a
terminal ilRichards Bay that also deals with coal, but primarily Richards Bay Coal
Terminal represents 90% of the exports today out of South Africa.

ADV VINCENT MALEKA $E€s, and Chair the very, very interesting way to see how

cargoes of coal are offloaded Fese rail wagons into these vessels and tankers for

export market andintervention)
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MR CLINTON MARTIN EPHRONGs extremely efficient a

CHAIRPERSONes, thank you.

ADV VINCENT MALEKA 3ot as far as you are concerned when you toak ove

A

the CEO | mean unless itbé6bs a matter t hat
the rand value of t hat 9. 5% of Gl encor e

MR CLINTON MARTIN EPHRDM m sorry to disappoint vy

put a @lue on that, it depends on the coal price.

ADV VINCENT MALEKA 8 but how do you account for it?

MR CLINTON MARTIN EPHRObDlu donodt account for it [

buy it itdés what i tés wor t ficulttom valyeo u , S

Ri chards Bay shar ehidlhdki nkge,y itthd sn gp oisss itbhle

|l inked to the mine so if you have Riche
mine itds worth a | ot | e gart,coaband yiod cary ou @
export from that mine then itds worth a

realistic if the coal price is very low Richards Bay Coal Terminal value is very low too.
the coal price is very high the Richards Bag €aaliTn a | val ueili s hig
candét give you an exact number.

ADV VINCENT MALEKA SCsuppose you anticipate what | was going to ask you

when | come to the negotiations between you and Oak Bay involving Eskom around tt
sale of these three amgie assets.

MR CLINTON MARTIN EPHRDdb and if you like |1 can answer that right now, if

you would allow.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHRS®SMat the point in time when it came to selling the

assets of Optimal Coal Holding whtOptimal Coal Mine, Optimal Coal Terminal
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and Koornfontein we placed a value as we as in Glencore placed a value on the
Richards Bay allocation at that point in time, which was a reasonable value not ver
high, because coal prices were very depredsed aere also of the view at that

point in time that there would be significant amount of trains and that Richards Ba
would not be constrained by shareholding only because Richards Bay has opened u
significantly in the last few years, not only tdsRBahashareholders but to many

ot her participants through vari ous me t
encompassing and that Richards Bay Coal Terminal is open to all exporters, not only
the shareholders.

ADV VINCENT MALEKA SCh ai r I:50 angl €wanteédGosconglude one topic

on background before we adjourn.

CHAIRPERSONDkay.

ADV VINCENT MALEKA SDbject to your guidance.

CHAIRPERSONDkay, you may conclude it.

ADV VINCENT MALEKA S®ank you. We will get to the value that ypufqrut

the purposes of the discussion and | invite you to disclose it unless it is confidential, b
when we get to that point please bear in mind that there is a request | extended to yol
We now know that at some point around June 2011 Glencohe eitense,

correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA #@d it acquires these assets.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV _VINCENT MALEKA: S8nd Glencore was not the only shareholder who

acquired these assets, you iotesd by name other shareholders and unless it is

confidential you can tell us who those shareholders are.
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MR CLINTON MARTIN EPHRCHMre, so there was Glencore represented by

Perruto which was 67%, there was Lexsure Holding which was 9.64%, there wa:
appoximately 2.92% of various minority groups and then there wag tihe mines

community trust, the community trust was a trust created for communities around th
mine and in addition there was an empl c

employeesust together held almost 20%, 19.86% of the equity of the mine.

ADV VINCENT MALEKA: SBnd then you tell us that Lexsure disposed of its
shareholding sometime on theé dt2May 2014, which is a special day for some
people present here, but for yoposes?

MR CLINTON MARTIN EPHRYO&s t hat 6s correct .

ADV VINCENT MALEKA &an you tell us why there was that disposal?

MR CLINTON MARTIN EPHR®HY so President Ramaphosa was the shareholder

and when his-eatry into politics he exited the conmpghmk it was some months
before the intention to exit but | think the actual dates of exittwddMvbg 2Q14.

ADV VINCENT MALEKA #&@d what happened to his shares?

MR CLINTON MARTIN EPHRI®Nsold his shares to a company called Thembane.

ADV VINCENT MALEKA :SCThembane, so Thembane became the minority

shareholder in Optimum Coal Holdings.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA ®®air | think this is an appropriate time to adjourn.

CHAIRPERSONr e s , n o Wevallttaks thef shartedjournment and we will

resume at twenty five to.

ADV VINCENT MALEKA S@ank you Chair.

CHAIRPERSONWe will adjourn.

INQUIRY ADJOURNS
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INQUIRY RESUMES

CHAIRPERSONes you may proceed Mr Maleka.

ADV VINCENT MALEKA S®@ank gu Chair. Chair we have now progressed up to

paragraph 15.

CHAIRPERSONes.157?

ADV VINCENT MALEKA3CS of Mr Ephrondés statement.

you through the details of paragraphs 15 and 16 but you are at liberty to summarise tf
cortents of those paragraphs for us and elaborate on them of course if you believe the
they are crucial to your evidence.

MR CLINTON MARTIN EPHRTMnNK you. So if we go to page 3 which is Clause

15 and it starts talking about this is one year afteroGlee 6 s i n contr ol
April 2013. What we would like to highlight Deputy Chief Justice again apart from th
Hardship Clause there was also a clause that envisaged because you are talking abo
a vast resource of reserves in the ground tmerewesmy of knowing besides
continuous sampling and analysis of knowing exactly Whitietljosdities of that

coal was going to come out as. Wh at h
expanded over a period 20 years. Of course the resowees\veat close to the
beneficiation and washing plants were mined first and then it continued to expan
geographically today it is approximately 30 square kilometres. It is a vast area. An
there is a massive conveyer belt system that links the timénbemeficiation plants

and then straight from the beneficiation plants to the washing plants to Hendrina Pow
Station. Or exports and it is also right in the same vicinity in the complex. What wa
envisaged at the time of entering into the woadrétat some of the qualities of the

coal may vary. Because of the information that was had the time of entering into th

contract. One of those was the sizing and we specifically refer in Clause 15 to the
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sizing of the coal. Basically what we werg aathis point in time was that because

the mine had expanded so significantly and there was so many change over points o
the conveyer belt this massive conveyer belt system the coal was -naturally de
gradating. The naturally breaking down andathemneres smaller pieces. It does

not refrain from the quality the intrinsic quality of the coal but the sizing of it was «
concern for Eskom. And it was also a concern for the mine. So what the mine did ar
this isi was when we were involved in theismwezand | would like to take you to

page 129 CE2.

ADV VINCENT MALEKA S€s.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRUNs is a letter to Eskom dated 23 April 2013 from

the then operator Chief Operating Officer of the Colliery at that Dim®|Bogan
And | would like to direct you to Clause 3 or point 3 if | may read?

ADV VINCENT MALEKA SE€s.

CHAIRPERSONes.

MR CLINTON MARTIN EPHR@Nsays: Optimum OCH has now reached the

conclusion that the sizing specification set outeir3 @l8usf the first addendum are

no longer realistically representative of the coal which OCM can reasonably be
expected to achieve from the exploitation of the coal deposits constituting the Optimu
Colliery. 't bei ng O bdpaerations ina properhmanner O C M
and in accordance with best industry standards. This clause allowed us to oper
negotiations with Eskom in order to address the sizing issue.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHRAMI | think it is impattéo mention at this stage

that Eskom at that point explicitly refrained from imposing penalties on sizing on th
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mine because they accepted our explanation subject to various tests that would hav
done or willover the period and thatithhis lettestarted off a process at that point

where we would investigate what was occurring on the mine. So we were being pai
for the coal. Eskom was using the coal. The sizing only affedialiHitybiating

coal. It does not affect the intrinsicofahe coal and as long as the sizinigasas

long as the coal could be transported over the conveyer belt everyone was happy an
that was the case at this pointin time.

ADV VINCENT MALEKA 3@ Ephronilcan | ask you this? We have looked at

the C@ and have looked at the different clauses what Glencore is doing April 2013 is
to invoke negotiations under Clause 3.4.3 of the first addendum.

MR CLINTON MARTIN EPHRI4t is correct.

ADV VINCENT MALEKA $Bave looked at the bundle of the dotatioe | could

not locate the first, the second and third addendum.

MR CLINTON MARTIN EPHRONfact my legal representors we were amiss in

including it in the bundle of documents. If | may cdnctrathoet be inserted.

ADV VINCENT MALEKA 6.

MR CLINTON MARTIN EPHR®.Nbsequent.

ADV_VINCENT MALEKA: SCan you please in time ask well they hear the

discussion and hopefully in time they will make available.

MR CLINTON MARTIN EPHRY2N of courses.

ADV VINCENT MALEKA S6Gose addenda &gy amend.

MR CLINTON MARTIN EPHR@WIN do.

ADV VINCENT MALEKA S@Ge CSA.

MR CLINTON MARTIN EPHRWIN do.

ADV VINCENT MALEKA it for the present purposes we assume that the CSA
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we are looking at was in its original form as casted lzafemedinents?

MR CLINTON MARTIN EPHROMs specific clause was 3.4.3 of the fist addendum
of the CSA.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHR®&Nthat can be subsequently included in the bundle

of documents.

ADV VINCENT MALEKA S€s.

MRCLINTON MARTIN EPHR®Nd when we look at addendums we look at them

as part of the contracts.

ADV VINCENT MALEKA $Gnderstand that yes.

MR CLINTON MARTIN EPHR®dMNthat is why we were rietbat is why perhaps

we were erroneous in including fobthe purposes of this we are happy to include
that.

ADV VINCENT MALEKA S@ank you very much.

CHAIRPERSONWell maybe if at all possible that could be fixed during lunch and

during the lunch break if at all possible | am sure with all thgy tdchind
available enough copies should be available by that time.

ADV VINCENT MALEKA SE€s.

CHAIRPERSONDkay thank you.

MR CLINTON MARTIN EPHRGN | see thatismy col | eaguebs

Glencore nod.

CHAIRPERSONres, yes.

ADV VINCENT MBKA SC In confirmation that that will be done.

CHAIRPERSONes. Thank you.

ADV VINCENT MALEKA S0u have drawn our attention to page 129 of U5.A. You
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have read it, what | want to ask you is this. Was this the first formal way of raising th
sizig issue of the Optimum coal stock or were there other prior discussions before thi:
letter as far as you can remember?

MR CLINTON MARTIN EPHRANfar as | can recall this was the first interaction

with Eskom formally.

ADV VINCENT MALEKA S€s.

MR CINTON MARTIN EPHRORMere was various discussions around the sizing

before this formal lettéram page 129 marked CE2.

ADV VINCENT MALEKA S€s.

CHAIRPERSONThe sizing problem had you had it before or was it starting only

around April 2013 loereabout between yourselves and Eskom?

MR CLINTON MARTIN EPHRBMmM my recollection | would have to check but |

think it started before. It started maybe a year before.

CHAIRPERSOMNAbout a year or so but prior to that as far as you know it had never

been a problem?

MR CLINTON MARTIN EPHR®Nfar as | recall it wasindtwas not it was

always an issue but it was not a major issue and | think it coincides with the opening
the very north reserves of Optimum which is the furthest peirieineficidition
facility at Optimum.

CHAIRPERSONes.

MR CLINTON MARTIN EPHR®Mas the furthest point. | think it coincides with

that | cannot recall the exact details of when it started.

CHAIRPERSONYes. Well | know you will deal with thefigseralties in due

course but when you do | would be interested to know whether it had happened prior

previous years when there was this sizing problem that penalties were imposed. Oka
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alright. Thank you.

MR CLINTON MARTIN EPHR@W&Ican check tha

CHAIRPERSONa. You can deal with that in due course. Thank you.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA S®ank you. Mr Ephron we will in due course hopefully

get the version of Eskom but | would like to make sure that | tmsgyatamd
your evidence. You say that there would have been informal discussions before th
letter of April 20137

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA Rut formally when you begin to address it contractually

in terms of the relevpnovisions of the first addendum this is the first time you
invoked the clause?

MR CLINTON MARTIN EPHRUOMt is correct yes. And if | can direct you to page

130 which is of the same letter Clause 4 at the top. We therefore hereby formal noti
Eskomhat we wish to renegotiate the specifications set out in Clause 3.4.3 with the
first addendum as contemplated in Clause 3.4.4, 3.4.5 of the first addendum.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHR®&Nthat sets the tone and | think postant like |

said that they refrained from exercising their right in terms of the penalty on the
understanding that we were correct in our interpretation of the addendum.

ADV VINCENT MALEKA St@s. Thank you for that. We know that the penalties

comelater almost a year or so after this letter was sent to Eskom. But we will get to
that point. Now insofar as the coal quality is concerned you have identified the
question of sizing. How did that issue affect the mine in relation to the question o

prieng of that coal?
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MR CLINTON MARTIN EPHRANhis point in time?

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHRTI¢re were no penalties that were being incurred or

setoff as per the contract by Eskom. Eskom were taking all the mayewarand the
using 100% of the material at that point in time.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHR@AN] to our to the best of my knowledge there

were no major effects on the power station at that point as a result of what was seen
beliwe to be excessive sizing, excessive undersize let us say of the coal that was
being delivered.

ADV VINCENT MALEKA 3@d on the assumption that the coal load delivery was in

terms of the CSA we have looked at it may have changed via the ad@endia we hav
looked at them. But on that assumption we can fairly assume from your evidence th:
you were still delivering the minimum and the maximum that we have looked at?

MR CLINTON MARTIN EPHRINt is correct.

CHAIRPERSONAL this stage when you wirae letter of | think April 13 or April

2013 | do not know if the date was 13 but April 2013 to Eskom was the issue only th
sizing and not the quality or intrinsic value of the coal that you were delivering?

MR CLINTON MARTIN EPHR®MNthis point DepuChief Justice it was only the

sizing.

CHAIRPERSON Okay and al so fr omnmbothefyommdes poi

one that that was the issue and nothing else?

MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONDkay thank you.

ADV VINCENT MALEKA $Wair if yesterday there was evidence presented before
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you about sizing [problem with audio] of the various components of the power stations

CHAIRPERSONAa.

ADV _VINCENT MALEKA: SCcan ask the witness to highlight how the sizing

becomes important andwh é

CHAIRPERSONa maybe he could do that. That is fine that will not harm.

ADV VINCENT MALEKA & thank you.

CHAIRPERSONa.

ADV VINCENT MALEKA S©u know how sizing affects the various components of

the power stations?

MR CLINTON MARTIN EBNRMr Maleka | am not a technical expert but from my

knowledge.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHRSIking affects the handle ability of the coal. So if it

rains and there is too much [indistinct] there is too much very dhmaltc#ing
becomes very difficult to handle and when you inject it into the power station before yc
inject it you need to crush the coal and if it is very wet and there is a large amount ¢
small size the crushes do not work well and therefore thefirgeatiomo the

power station [indistinct].

ADV VINCENT MALEKA 3ob you know that the sizing may impact on the output

capacity of the power station?

MR CLINTON MARTIN EPHRIGK not aware of that.

ADV VINCENT MALEKA SGu are not aware of tf@kay. Let us leave it at that.

You say in paragraph 16 that after you raise the question of sizing with Eskom you the
begin to pick up issues relating to the viability of Optimum Coal Mine, correct?

MR CLINTON MARTIN EPHRI4t is correct.
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ADV VINOET MALEKA SCThat is almost two months thereafter because you peg

the date as July 2013.

MR CLINTON MARTIN EPHRY2N | specifically refer to by July 2013.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHR®@Nich means it wag ithese were happag in

tandem.

CHAIRPERSONt has started?

MR CLINTON MARTIN EPHR®¢ had already identified that long before this

point.

ADV VINCENT MALEKA $@nderstand but by July you begin to mark the issue as

a concern for you?

MR CLINTON MARTIN EPHRD reason why we raised July was because we

had started feeling the pinch of lower export prices and the exports could no longe
subsidise the supply of coal to Eskom and the mines were starting to lose significar
money.

CHAIRPERSON. et me just ask thisestion. You may or may not be able to deal

with it. Probably you magu will be able to deal with it. The problem that the issues
that were leading to you concluding that this was or CSA was becoming commercial
not viable. To what extent dahjok that if the price regime that we talked about
earlier on had not been changed maybe that might fiotheavwaight have
protected you from this situation or is

MR CLINTON MARTIN EPHRAYE you referring Chief Justice toritdes regime

being the cost plus?

CHAIRPERSONYes, yes. Yes | am referring to that.

MR CLINTON MARTIN EPHR®NIf it was a cost plus situation going back to that
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there would have been no risk for the mine.

CHAIRPERSONes, yes.

MR CLINTON MARTEPHRONBecause Eskom would be responsible for paying

the direct costs attributable.

CHAIRPERSONes, yes.

MR CLINTON MARTIN EPHROMmink it is worth mentioning that the cost plus

contract is not an anomaly.

CHAIRPERSONes.

MR CLINTON MARHRHRONRather look at it as a partnership.

CHAIRPERSONYes. No, no | am suream sure it is a partnership. | was just

thinking that because my perception from what you have told us about that regime
price regime my perception is that it wagrgtetgive of theof the supplier of the

mine but | accept to that there were certain reasons that made it in the interest or the
may have made it in the interest of Eskom to enter into that kind of arrangement an
pay the kinds of costs that one woutthlly expect the supplier to take care of. But |

was just wondering whether with that protection which that regime provided to the
supplier whether you would had this problem?

MR CLINTON MARTIN EPHR@W&Iwould not have had this problem.

CHAIRPERSONDkay.

MR CLINTON MARTIN EPHRI¢re aré if | may?

CHAIRPERSONres, yes.

MR CLINTON MARTIN EPHRONere are large advantages there are a lot of

advantages for Eskom under the cost plus arrangement.

CHAIRPERSONres, yes.

MR CLINTON MARTIN EPHRUMNYi we see that today that Eskom is paying a

Page 49 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

significant amount more for coal.

CHAIRPERSONes, yes.

MR CLINTON MARTIN EPHRTOM™N what they would be had they stuck to the cost

plus agreements.

CHAIRPERSONYes. Yes. But | Hablhad got thienpression when you talked to

us about those two price regimes | had got the impression that the change may hav
been initiated by your side rather than by Eskom but you did not say so expressly bui
got that impression because you wanted to expswebal a

MR CLINTON MARTIN EPHR@8k it was before my time. | cannot comment

exactly.

CHAIRPERSONes okay.

MR CLINTON MARTIN EPHREN if you look today.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRIMN cost plus mines are the best optiondior. Esk

CHAIRPERSONes, okay. Okay.

MR CLINTON MARTIN EPHRB&tause Eskom is not subject when they buy coal

today they are subject td tteethe market.

CHAIRPERSONes, yes. No thank you.

ADV VINCENT MALEKA S®u know Mr Ephron these are sbrie assues

which were highlighted by an investigat
Chair those are the issues that were highlighted in the Dentons Report and you seem
suggest that Eskom is suffering the financial ill effects a tthe ghifing regime.
Because cost plus mine and pricing is beneficial to Eskom.

MR CLINTON MARTIN EPHRI4t is correct that is my opinion.

ADV VINCENT MALEKA SXkay.
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MR CLINTON MARTIN EPHRTIdt is my opinion.

ADV VINCENT MALEKA 8Dair yo have at least evidence that confirms that.

CHAIRPERSONhank you.

ADV VINCENT MALEKA B0t we will take it further.

CHAIRPERSONAa.

ADV VINCENT MALEKA: SIE | can move quite quickly you explained to us in

paragraph 17 how much Optimum coakimgsuinder that CSA.

MR CLINTON MARTIN EPHRIDNt is correct that is only in 2013.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHRO®®Min 2000 and to 13 on the basis of the sales to

Eskom alone.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN BRPW We calculated that Optimum lost R829 million in

that year alone.

ADV VINCENT MALEKA S@s. You give us the mathematics in globular amounts

and we do not have the benefit of your calculation | wonder whether you are able to c
it to us confiderllyaif it is necessary?

MR CLINTON MARTIN EPHRONo not think it is confidential Mr Maleka. The

calculation would simply have been the number of tonnes that was supplied in thea
particular year times R1508@ry am | on the wrong track?

ADV VINCENMALEKA SCNo, no you are on the right track. If you can give it to

us.

MR CLINTON MARTIN EPHRQOMNSs of course.

ADV VINCENT MALEKA & a month to month basis that will be helpful.

MR CLINTON MARTIN EPHR@W&Ican do that.
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ADV VINCENT MALEKA S@vant to look at the granularity of that clause because

going forward the issue becomes important.

MR CLINTON MARTIN EPHRI@ENI | can see if we have that kind of detail.

ADV VINCENT MALEKA SGe numbers are on your fingers as an accountant.

MR CLINTON MARTIN EPHRT¥it number is on my fingers but month by month

may not be.

ADV VINCENT MALEKA S@s if | can get it on a monthly spreadsheet of some sort
that may well be helpful.

MR CLINTON MARTIN EPHRIGIxh sure that can be achieved.

ADV VINCENT MALEKA: S¢@s.

CHAIRPERSONI would imagine that by [indistinct] that that was a huge loss for

Glencore or not really?

MR CLINTON MARTIN EPHR®0bI that i$ that is a huge loss for anybody and

remember Deputy Chief Justice it was nGiardgre there were significant other
shareholders in the company.

CHAIRPERSONes. Yes. Yes. Thank you.

ADV VINCENT MALEKA S€s. And then in paragraph 18 you begin the discussion

about the Hardship Clause that we have looked at. And yefedeneého annex

CE3. Chair that you will find from page 131. It is a standard arbitration agreemer
unless there is anything arising from it | would simply want you to confirm but as
result of your invocation of the Hardship Clause the padiés ggr® arbitration.

You confirm that?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA 3@ight. And then you deal with what happens thereafter.

| am not going to lead you in that regard. | would like you to explain ¢avas in your
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words what happens after the arbitration process was commenced?

MR CLINTON MARTIN EPHROSM®NI will refer to Clause 19 that there was various

discussions with Eskom at the time butithentiien go to Clause 20 that by early

2014 which was a numbkemonths after we invoked the Hardship provision Eskom

approached us in the hope that we could establish a new agreement and | think it i

very important that we spend a little bit of timecoap#ratioagreement which

was meant to be we hopedawams win scenario for a mine that was losing significant
money. We weinthe idea of the cooperation agreement and there is some clauses
further on that talk explicitly about what it was meant to achieve.

CHAIRPERSONTt might be a small matter batd you say clause | am thinking of

the contracts CSA so maybe you just say paragraph on the statement.

MR CLINTON MARTIN EPHRY2N i sorry | will get that.

CHAIRPERSONAa.

MR CLINTON MARTIN EPHRT@Nou saying clause 20 of tifeny statemgn

CHAIRPERSONParagraph for the statement and clause for the contracts.

MR CLINTON MARTIN EPHR®N paragraph for the statement, clause for the

contract | got it.

CHAIRPERSONAa.

ADV_VINCENT MALEKA: SC will take you to elements of the cooperation

agreement.

MR CLINTON MARTIN EPHRORdy.

ADV VINCENT MALEKA Sat are important. By this time you were already the

CEO of Optimum Coal Mine and | take it you were alsé thiee@BOof Optimum
Coal Holdings, correct?

MR CLINTON MARTIN EPHRCx\Yrect.
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ADV VINCENT MALEKA $@s. And you say Eskom approached you, do you recall

who precisely on behalf of Eskom.

MR CLINTON MARTIN EPHRIDNan Bester.

ADV VINCENT MALEKA 36han Bester.

CHAIRPERSON am sorry can | take you a stepgbaukback to your invoking the

arbitration clause. Can | take it that the arbitrator would have power to effectively tr
and make sure that the Hardship which brought about invoking of the arbitration claus
how it was remedied? He would have power ltows it was remedied roughly
speaking?

MR CLINTON MARTIN EPHROD& s | é

ADV VINCENT MALEKA Sthair | will take you to the elements of the corporation

agreement.

CHAIRPERSON Ja to the relevant é

ADV VINCENT MALEKA SYhich begin to answer aHadd concerns.

CHAIRPERSONres that question.

ADV VINCENT MALEKA SE€s.

CHAIRPERSONDkay okay.

ADV_VINCENT MALEKA: S¥es. But for now you say that Mr Johan Bester

approach Glencore in order to explore the possibility of a settlement?

MR CLINTONARTIN EPHRONZes.

ADV VINCENT MALEKA St@s. And who on behalf of Glencore did he speak to

about that possibility?

MR CLINTON MARTIN EPHR®yself.

ADV VINCENT MALEKA Stburself. Chair the name Johan Bester is becoming

important and you are gaomhear his evidence in due course.
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CHAIRPERSONes.

ADV VINCENT MALEKA $N®w on that score and in order to answer the concerns

the Chair has raised with you about the progression of the dispute or debate or
Hardship can | ask you to turn to @&¥exhich is to be found Chair from page 138.

And there Mr Ephron | am going to deal not only with the actual text of this cooperatic
agreement but the spirit of it insofar as you are able to analyse it for us. The heading
SelfEvident and the défon clauses in paragraphs 2.1 to 2.6 aeicefit. 1 am

not going to ask you to comment on them unless you want to do so.

CHAIRPERSON am sorry Mr Maleka did you say 138?

ADV VINCENT MALEKA 338 Chair.

CHAIRPERSONDkay.

ADV VINCENT MALES®@ You will see itis in bold and CE4.

CHAIRPERSONIa okay | have got it.

ADV VINCENT MALEKA $aragraphs 1 and 2 are not material for the purposes of

dealing with the issues that you raise with Mr Ephron Chair.

CHAIRPERSONDKay.

ADV VINCENT MBKA SC The first one that is important Mr Ephron is paragraph 3.

Can you deal with it if necessary you can read it?

MR CLINTON MARTIN EPHRIQNINk it is best if the commission allows that | read

this.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTHRHRON Because it encapsulates everything that is in the

rest of the agreement.

ADV VINCENT MALEKA SE€s.

CHAIRPERSONhat is fine do that.
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MR CLINTON MARTIN EPHRIGH reading from Clause 3 on CE4 page 138 at the

bottom. The parties eachebelthat they have various accrued rights and claims
arising out of the issue including in respect of Optimum Mine and accrued right o
cancellation in respect of the CSA. The parties however recognise that they have
mutual interest in ensuring that doenmercial relationship is sustained for the
duration of the CSA and potentially extended beyond the duration of the CSA.
Accordingly without waiving or compromising such rights and claims in any way an
without acknowledging any liability or wrgngdaiimg to any of the issues the
parties would like to engage in a negotiated process, settlement process in order t
attempt to reach a compensate agreement which attempts to address each of the
issues and results in extension of the supplier higlabethween Eskom and
Optimum Mine. If | may?

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHR®hat is critical to read into this was that this

cooperation agreement had two important aspects. One historical and two the future
Historical beingtfling of the Hardship, the sizing, other penalties had arisen and in
addition what is criticalvhat we thought was critical was that there would be an
extension of the CSA. The 25 year CSA would be extended by a further 5 years. £
that point in tine@incided with the useful life of Hendrina Power Station from 2018 to
2023. And that they would continue to get supply from Optimum for that period
Significant tonnage | think it was 4 or 5 million tonnes per annum. So there were tw
aspects. In ond settle historical disputes and also to find a way forward to start the
negotiation in a way that could extend this contract which was very, very important fc
Hendrina Power Station and Eskom. And that is what this cooperation agreement we

meant tachieve.
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ADV VINCENT MALEKA $€s. You mentioned that some of the dispute related to

possible penalties. My recollection is tbat remught to raise penalties and
penalties were not part and parcel of the arbitration which the parties were engaged
at that point in time, correct?

MR CLINTON MARTIN EPHRCdYrect. Penalties were not part of the arbitration.

ADV VINCENT MALEKA S€s.

MRCLINTOMARTINEPHRON But the Cooperation Agreement in, was supposed
to encapsulate all the difficuhaswere being experienced on the mine, not only the
hardship.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON Hardship was specifically around, excuse me,

arbitration was specifically around hardship.

ADVVINCENMALEKA SCYou have identifie@ tiwo major broad streams of the

negotiations, the historical and the future, okay. Now can | ask you to go to Clause
on page 1397

CHAIRPERSON am sorry MMaleka. Before you move to that point, | just want to

have clarification on something.

ADVVINCENTMALEKA SCYes.

CHAIRPERSONBoth arising from one of your questions and fomhMro n 6 s

answer. From what you say | get the impression that although the penalties appeare
to have been based on Eskomdéds ootmpl ai nt
accordance with the, with the agreement, but they were being kept out that is the
penalties out of, out of the issues that were subjected to the arbitration. Is, is, is m
understanding correct?

MRCLINTOMARTINEPHRONThat is correct.
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CHAIRPERON Yes.

MRCLINTOMARTINEPHRONThe arbitration only dealt with the hardship.

CHAIRPERSONHardship.

MRCLINTOMARTINEPHRONBeing endured by the mine.

CHAIRPERSONres and the hardship was separated from the issues that related to

the penalti@s

MRCLINTOMARTINEPHRON That is correct because the hardship was all about

the fact that Optimum was selling coal at significant loss for each ton of coal delivered

CHAIRPERSONDkay, thank you.

ADVVINCENMALEKA SCAnNnd Chair just to make suae th

CHAIRPERSONHM.

ADVVINCENMALEKA SCMrEphron there is foundation for your evidence can you

go to page 132 which is the arbitration reference agreement and Chair you know th:
arbitration a dispute must be defined. The Arbitrator hasnegsaigéatthe dispute
which is not defined.

CHAIRPERSONes, yes.

ADVVINCENMALEKA SCAre you at page 1327

MRCLINTONMARTINEPHRONI am.

ADVVINCENMALEKA SC Can you scope the dispute as is defined in that

agreement?

MRCLINTOMARTINEPHRONAre you reading 1.2?

ADVWINCENMALEKA SC1.1.

MRCLINTOMARTINEPHRON1.17?

ADVWWINCENMALEKA SCYes.

MRCLINTONMARTINEPHRON A A di sput e, it i s recor de
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dispute the hardship dispute has arisen between the Claimants

and the Defendantrespect of Claimants claim that they have

suffered hardship as contemplated in Clause 27 of the

Hendrina Coal Supply Agreement between the Claimants and

the Defendant as amended from ti me

ADVVINCENMALEKA SC1.2.

MRCLINTOMARTINEPHRONA The Cl ai mants and the Def

agreed to refer the hardship dispute to arbitration on the terms
as set out in Clause 27.4 and 30 of the Hendrina Coal Supply
Agreement read with this agreement.

ADVVINCENMALEKA SCJa There was nothing furbtiegiond this issue?

MRCLINTONMARTINEPHRONNO.

ADVVINCENMALEKA SCWhich required arbitration?

MRCLINTONMARTINEPHRONNO.

ADVVINCENMALEKA SCAnNd there was nothing further was an issue before the

Arbitrator when the parties decided treashioelld be some sort of negotiations via
the Cooperation Agreement we are looking at?

MRCLINTONMARTINEPHRONNO.

ADVVINCENMALEKA SCWhere do you get the issue of the penalties from?

MRCLINTOMARTINEPHRON The penalties were an ongoingwfitingptimum.

So there were two, if | may elaborate, there were two parties of the penalty. The on
was the sizing and | have described that in detail. The other one was an interpretatic
by Eskom of the calculation of the penalties regarding essa edrnshituent of the

coal and calorific value which is the heating value of the coal and there was an ongoir

interpretation dispute between Optimum and, and the, and Hendrina and Eskom wit
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respect to ash and, and calorific value penalty.

ADVWVINCENMALEKA SC Alright. | had directed your attention to Clause 5 on

page 139. As a clause that sets out a road map of the negotiations which the partie
agreed to undertake when the arbitration was going on and | would like to highligh
what | consider te the essential features of the road map. 5.1 is important as far as |
am concerned.

MRCLINTOMARTINEPHRONMay | read?

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONS.1:

AThe discussions wil/|l be conducted
and eah party fully reserves all of its rights in respect of the
accrued rights and claims as at the date of this agreement on
the basis that if the settlement process terminates at any time
then each party shall be fully entitled to exercise any of its
accruedights and bring any of its accrued claims. In other
wor ds éo
5.2:
Aét he parties wi || i nstruct t he 3
hardship arbitration on the following basis by no longer than
23May2 014 . 0
So essentially we were putting aside in terms a@tioooper were putting aside
hardship, penalty issues in order to find a way forward for the mine.

ADVVINCENMALEKA SCJa You freezed the litigation? You.

MRCLINTONMARTINEPHRONWEe freezed the arbitration proceeds.

ADVVINCENMALEKA SCANd younitiate the discussion, the negotiations?
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MRCLINTOMARTINEPHRONEXactly.

ADVVINCENMALEKA SC Chair someone told me that when client, clients do not

trust the lawyers they send them to litigation.

CHAIRPERSONes.

ADVVINCENMALEKA SC So youhave frozen the litigation, you begin the

negotiations on the basis that.

CHAIRPERSONWNell, well | can just sayWdleka that my own experience both in
private practice and on the bench is that it is not always unhelpful for the parties to de
with eah other and forget about the lawyers for the time being. Sometimes it can
produce good results.

ADVVINCENMALEKA SCGood results.

CHAIRPERSONa

ADVVINCENMALEKA SCYes. Those are the clients who have faith in the lawyers

Chair and the negtitig scales.

CHAIRPERSONLaughing].

ADVWINCENMALEKA SClJa

CHAIRPERSONBut also sometimes lawyers help a lot.

ADVWINCENMALEKA SCYes.

CHAIRPERSOMNBecause sometimes there is too much acrimony between the parties

and you need people togosimme sense.

ADVVINCENMALEKA SCYes Chair.

CHAIRPERSONO the discussioie,

ADVVINCENMALEKA SC Yes. Then you outline what will happen during the

suspension period and you do so from paragraph 5.2.1 going forward. You see that?

MRCLINTOMARTINEPHRON Yes.
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ADVVINCENMALEKA SC Can | ask you to take us through what the parties

contemplated would happen during the suspension period and you are at liberty to rec
if you can from paragraph 5.2.2?

MRCLINTOMARTINEPHRONIf I may, thanjou.

ANot withstandingé?o
5.2.2:

ANotwithstanding the suspension of

will arrange with the Arbitrator and the parties Counsel to

reserve dates required for a hearing in2Varthb é o
This was some months ahead.
Aéon t heiftheaparties agted the terms of reference

on or prior to the validation date then such dates can be

released. If the settlement process is terminated on or before

the validation date then Optimum Mine may by notice in writing

to Eskom immediately ratesthe hardship arbitration and the

parties within two weeks agree to revise timetable for the

hardship arbitration withaMai@hL 5 hear i ng date. 0
| think it is worthwhile at this stage to, to, the reason why we did this was becaust
arbitration is a ydong process. The mine was losing a significant amount of money
in the end and the idea was we are entering into this Cooperation Agreement. W
could go to our shareholders who were funding the mine to say we need funding, w
need to continue fundhig tmine even though it is loss making because we have this
cooperation agreement which allowed it to, allowed the mine to continue while we we

negotiating, but we did not want to lose time on the hardship arbitration and that is wt

we included 5.2.2da%.2.3.
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ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONS.2.4:

nlf the settl ement process ter mina

Opti mum may by notice reinstate the
| do not know if | read that or not.

Aéreinstates t he h arisdtsahthgg ar bi tr at

parties will as soon as possible thereafter meet in order to

agree a new timetable and hearing date for the hardship

arbitration. o

ADVVINCENMALEKA SC Ja It seems to me when | hear you reading these

clauses that there was some urgenogebethe parties to resolve the issue either via
the negotiations or through arbitration should the negotiations fail.

MRCLINTOMARTINEPHRONTNhat is.

ADVVINCENMALEKA SCBecause it is for that reason that you kept the lawyers

on their hunches aheé Arbitrator you kept him available for.

MRCLINTOMARTINEPHRONThat is correct.

ADVWINCENMALEKA SCMay2015?

MRCLINTOMARTINEPHRONT h a t i s correct and i n ad

perspective:
AEskom will wi t h Mayd0tl4 unslphect i ve ef f
termination of the settlement process suspend the
implementation of all penalties including ARCV, ash sizing and
short supply in relation to the CSA on the condition that
Optimum Mine continues delivering coal in accordance with the

spec fi cation to be agreed in term, i
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And then the specifications are a little bit further ahead. So they, there, there was qu
pro quo. There was from both sides.

ADVVINCENMALEKA SCThis is the first time | see that perakiestroduced

in terms and they are introduced by way of a suspension retrosp®lay2€ly4o 1
Can | ask you about that date? What was the magic about that date?

MRCLINTOMARTINEPHRON | cannot recollect exactly what the importance of

that da; the only thing | can say is that this was the month that we signed this

agreement. So Eskom was saying any penalties that had been deducted prior to th
would, would continue to apply but going forward during the period of the Cooperatio
Agreement palties, all penalties were suspended because we had a, a difference of

opinion on the methodology and interpretation of the penalties.

ADVVINCENMALEKA SCAnNnd then you agree to set up the parties or.

MRCLINTOMARTINEPHRON 5.4 deals with the pegtand specifically names

the people who were involved from Eskom.

ADVVINCENMALEKA SC And | would like you to deal with the names from

Eskombébs side.

MRCLINTOMARTINEPHRON i The parties will establ i

teams who will be responsiblesfwesenting the parties in

the settlement process. The Eskom Team will compromise
KierarMaharaj, Joh@aester, Andwilliams, Ge@tpperman,
AyandaNtshanga; the Optimum Team will compromise
ClintorEphron, Shadmushna, RiaduPlooy and
DimitrAtoptis. The parties may supplement their teams from
time to time. o

ADVVINCENMALEKA SC Yes. Chair as | indicatedB&&ter and also
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MrOpperman will testify in due course. Alright, we now understand who the negotiatin
team members are. You can oentim tell us about the details of how the
negotiations were to take place. | see in paragraph 5.5 there is reference to somethir
called validation date. Do you see that?

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SCWhat, what does teapposed to mean?

MRCLINTOMARTINEPHRON We, we set up a validation date and if | may read

again? Itis quite siplanatory.
AThe parti dwme2wWilldlé obef ore 13
The validation date.
nRnémeet for two days in ohrder to agr
shall contain a detailed description of each of the issues to be
negotiated technical, commercial and contractual. It being
agreed that the terms of reference will include as an issue for
negotiation the refund to Optimum Mine of penalties deducted
by EBkom in respect of the period S¥plembe2013 to
30Aprik 014 as well as Eskombébs histor.i
gualities which include amongst others sizing. The parameters
for the negotiation in respect of each of the issues including in
respect oprice for the remainder of the term of the CSA and
any supply thereafter the pricing philosophy that will be utilised
to agree such prices and the time period within which the
negotiated process should be completed in respect of each of
the issues. 0

So itit just set the framework.

Page 65 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONThat what we needed to do but before the validation

date. It, it, it highlighted exactly what needs to be discussed by the validation date ar

then we had time to go @doh issue involving the parties, the power station, the
mine. Everybody was involved in this process.

ADVVINCENMALEKA SC Can | highlight one issue that was going to become a

subject matter of investigation, of negotiations and ask you somtethiagabo
factual level?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC You will see that one of the items identified for

negotiations is a possible refund of penalties for a specifieepeeindbe2013 to
30April2014. Do you see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA Sdt is more or less a seven month period.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC And what | want to ask you is this. From your

knowledge did Eskom levy any penalties for that period?

MRCLINTOMARTINEPHRONYes, they did.

ADVVINCENMALEKA SCDid Optimum Coal Mine pay those penalties?

MRCLINTOMARTINEPHRON The penalties, the penalty mechanism is a set off

mechanism. So.

ADVVINCENMALEKA SCBy way of set off or otherwiaggg for them?

MRCLINTOMARTINEPHRONYou pay for them.

ADVWWINCENMALEKA SCYes.

MRCLINTONMARTINEPHRON So you immediately pay for the penalties when they
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are incurred.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON The reason why welude the refund of these

penalties was because this was where we started with the, the, the difference ir
interpretation of the way in which the penalties were calculated at that point.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON But it wagart and parcel of operating a big mine
and operating a big power station. There was all, there would always be issues an
this was one of them.

ADVVINCENMALEKA SCYes. Alright, we have established factual matters.

MRCLINTOMARTINEPHRONRIght.

ADVVINCENMALEKA SCAnNd that will be a subject matter of a discussion for a

possible refund. Correct?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SC Yes. Let us proceed and you talk about what might

happen in the event certain thingsneéesuccessfully negotiated after the validation
date. You do so from paragraph 5.6.

MRCLINTOMARTINEPHRONYes. In 5.6:

Al f the parties are wunable by the
execute the terms of reference each of the parties shall be

enttled to advice the other that it no longer wishes to

participate in the settlement process in which case the

settl ement process shall terminate.

ADVWVINCENMALEKA SCANd then 5.8.

MRCLINTOMARTINEPHRONANd then 5.8:
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AThe parti eleirawgentdngentiorhtadonciudeai s t
new Coal Supply Agreement which will govern the supply of,
from Optimum Mine to Eskom fdamubr 0 1 5. 0

ADVWINCENMALEKA SC Yes. You remember at that point in time you are in

May2014?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCAnNnd you mark ougdnuarp015 as a date by which a
new CSA ought to be concluded?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCIf the negotiations were successful?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCThat tells me that you had set aside almost.

MRCLINTOMARTINEPHRONSix months.

ADVVINCENMALEKA SCSix months to explore negotiations during which you had

suspended the dispute?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCDid you believe that the period of six months was good

enough to achieve an outcome one way or the other?

MRCLINTOMARTINEPHRONWe did.

ADVVINCENMALEKA SCIf the parties negotiated in good faith?

MRCLINTOMARTINEPHRONWe dd.

ADVVINCENMALEKA SCAIright. | then ask you to look at paragraph 5.9 which

uses commercial terminology around so called term sheet.

MRCLINTONMNMARTINEPHRONIt specifically says that:

Al f Degemb@@Dl4 a term sheet or new Coal Supply
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Agreenent has not been executed then unless the parties
either agree otherwise in writing each of the parties shall be
entitled to advice the other that it no longer wishes to
participate in the settlement process. In which case the
settlement process shallrei nat e. 0

ADVVINCENMALEKA SC Yes and then there is another timeline in paragraph

5.10. | will ask you to deal with it together with the extras timeline set out in the tabl
on page 141.

MRCLINTOMARTINEPHRONYes. So 5.10 specifically makesomeinére:

Al f a term s h&®eeéemb&@l4, butthenew ed by 31
Coal Supply Agreement is not ready for signature then the

parties shall execute the Coal Supply Agreement as soon as

possible thereafter and making another drop dead date of

31Marcl2 01 5. 0

ADVVINCENMALEKA SCI asked about the day by which the parties contemplated

the execution of a new CSA which is recorded in 5.8, but when | look at the table of tr
timelines on page 141 a totally different timeline is placed on thexddbagdt is
1January, but it is Blarc2015.

MRCLINTOMARTINEPHRON31March2015?

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON | think, | think what was envisaged at the time was

that we would, we would have a term sheet or a Codg8egpignt done by
31Decembe2014, but because these contracts are cumbersome we felt what we
would, we would give ourselves a further three months in, in terms of actually signing

document and that is why it says:
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AAgree the new Cy3dMarcROApml. Y Agr eemen
So for all intents and purposes it was a nine month period.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONNOt a six month period.

ADVWINCENMALEKA SC Thank you for that clarification. Is there any other

aspect of signific@nthat we should look at in regard to this Cooperation Agreement?

MRCLINTOMARTINEPHRON No. Besides the fact that there was seriously a

common desire by both parties to resolve the issues.

ADVWVINCENMALEKA SC And my understanding is that itskonk who

approached you and not the other way around although you had the desire to resolv
the issue?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCDo you know why Eskom took the initiative?

MRCLINTOMARTINEPHRONI think Eskorealised and | read this earlier, | think

Eskom realised at that point that they needed to secure their supply. They knew, the
they realised that there was a hardship problem. They wanted to justify to themselve
that there would be a hardship; thatvias in fact hardship being endured and once
they had justified it to themselves that there was genuine hardship they thought it was
very good opportunity to secure the supply that was required for Hendrina Powe
Station till the end of its useful lifenade a lot of sense. Remember the, the, the
mine supplies coal over a conveyor belt over a fence into the power station.

ADVVINCENMALEKA SCChair | do not know whether you were given the graphic

depiction of how this coal moves from one thardther.

CHAIRPERSONes. | think a certain amount was given.

ADVWINCENMALEKA SCYes.
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CHAIRPERSOMBut if you think I, I.

ADVVINCENMALEKA SCNo, no, no | do not want to repeat.

CHAIRPERSONa No, no, no.

ADVVINCENMALEKA SCGroungreviously covered.

CHAIRPERSON think, I think it was given.

ADVVINCENMALEKA SCYes. Well MEphron | was going to take you to the next

level of the development after this CSA, sorry after this Cooperation Agreement wa
executed, but on youttesteent you interpose prior historical events which happened
before the Cooperation Agreement was concluded and you do so with events relating
2012 from page 5 paragraph 22 of your statement. If they are important you can ru
through them as quicklyas can.

MRCLINTOMARTINEPHRON | will run through them very quickly. | am referring

now on page 5 paragraph 22 and, and what we are referring to here is that tha
Optimum Coal Mine was a multiple product mine which supplied Eskom and export
and whdl the Cooperation Agreement was being negotiated we because the was such
a significant amount of money being lost by the mine we felt it prudent to close th
open cars which were very capital heavy in terms of its requirements of funding. W
decided to #éhhat stage initiate a process to close the open car section of the mine and
only to continue supplying to Eskom in the hope that it would reduce costs overall of t
mine and that process which is described in, in paragraph 22, paragraphs 23 and 2
speaksspecifically about that process. There are two things | would like to quickly
highlight and that that is:

ABy 201460
| am now reading paragraph 23.

ABy 2014 i . e. around the time the C
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into effect Optimum OCM was losing cagmocfiraptely 80
to R100 million per month. o

ADVVINCENMALEKA SCYes. Again | would ask you to give us the mathematics

of the same kind we asked in regards to paragraph 17 of your statement. In othe
words giving us a monthly spreadsheet.

MRCLINTOMARTINEPHRONNO problem.

ADVVINCENMALEKA SCIf you could.

MRCLINTOMARTINEPHRONNO problem.

ADVVINCENMALEKA SCAre you happy with that?

MRCLINTONMARTINEPHRON Yes, | am happy with that.

ADVVINCENMALEKA SCOkay.

MRCLINTOMARTINEFHRON The Clause 25 [intervenes].

ADVVINCENMALEKA SCParagraph.

MRCLINTOMARTINEPHRON Sorry, paragraph 25 specifically refers to the

closure of the open cars mine of:
AThe open car section of the mine
its loses but #mained loss making and OCM was accordingly
required to raise additional funding to which Glencore as the
maj ority shareholder contributed. 0
And then on the next page, top of page 6.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONIt is the same @graph.

Aln Januar0abhdalFebe@ary
This is this particular time.

Aé Gl encore made approxi mately 480 1
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by way of a shareholder funding. o

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON And at that point we startedprocess of closing

the open car section which effectively shut down the export option for Optimum and
would become a mine producing only coal, coal only for Eskom.

ADVVINCENMALEKA SCMrEphron can | interrupt you there? Elsewhere in your

staterant you indicate that Optimum Coal had its own banking facility on the strength
of which it accessed loans from the banks to fund its own operation.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCCorrect?

MRCLINTOMARTINEPHRONThat is correct

ADVVINCENMALEKA SCAnNd | think at some point you indicate that the facility

was in the order of 2.5 billion?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC By the time the Oakbay Agreement was executed.

Correct?

MRCLINTOMARTNEPHRONThat is correct.

ADVVINCENMALEKA SCBut here you reference a shareholder cash injection of

480 million. Was it a decision taken by Glencore as a shareholder to put that amount
cash resource to one of its own subsidiaries, subsidiariesthe face of that
facility?

MRCLINTOMARTINEPHRON The facility had been exhausted at that point in my

recollection. So the 2.5 billion facility had been utilised with the consortium of thre
banks. There were no other facilities avail@ptaniom at the point that Glencore

started to inject cash into the mine. Glencore and shareholders.
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ADVVINCENMALEKA SC Yes. So without this cash injection the financial

condition of the mine was seriously impaired?

MRCLINTOMARTINEPHRONWithouthe, without the financial cash injection from

Glencore the mine would not have survived.

ADVWINCENMALEKA SC Alright. You then resume the question of the

negotiations in paragraph 26.

MRCLINTOMARTINEPHRON Yes. So we made some very good [zragréise

Cooperation Agreement after Eskom utilised the services of Nedbank and Basis Poin
Capital in order to do an audit to substantiate the costs regarding, regarding Optimul
and to and | read on 26:

ATo satisfy Eskom t hafinanciadl was i nde

position and suffering hardship.o

ADVVINCENMALEKA SCSo from your perspective there was full disclosure of the

costs lines and cost items of the mine to Eskom and those costs were interrogated &
Eskomds advi sor s. m, NahankmednBasisdoirtsdCapital.ol o f
understand who Nedbank is, but | do not understand who Basis Points Capital is.

MRCLINTOMARTINEPHRON Basis Points Capital from my recollection was a, a

small company that did analysis, financial analysi®t had® much more detalil
than that. They were appointed by Eskom, appointed and paid for by Eskom.

ADVVINCENMALEKA SCI understand, but do you know the figures, the persons

who were involved?

MRCLINTOMARTINEPHRONI do not.

ADVWINCENMALEKASC You do not?

MRCLINTOMARTINEPHRONNO.

ADVVINCENMALEKA SC And then you express a belief in the last sentence of
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that paragraph concerning the success of the negotiations. Do you see that?

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SC What led you to that belief?

MRCLINTOMARTINEPHRON Well we agreed on a fourth addendum. It, it was

felt at the time that a new CSA at that point in time was too cumbersome to, to prepar
So we prepared a fourth addendum to the origidA%greement and that fourth
addendum specifically spoke about the supply until 2023 which was what | have
previously raised and in addition it gave Optimum an increase in its existing price fro
about R150 a ton to its costs of production andatedeggptice for the period 2019,
1January2019 to Becembez023 if my memory serves me correctly.

ADVVINCENMALEKA SCI am going to take you to some features of this draft

fourth addendum and | put it no higher than that. It was a drait.willfaid yib
from page 144.

CHAIRPERSONes.

ADVVINCENMALEKA SCAnNd if you go to page 145 you will see that it records

historical amendments to the CSA during its life span via the first addendum that i
identified in 113 on page 145. Correc{dWAthere Mphron?

MRCLINTOMARTINEPHRONONh, yes | am with you.

ADVVINCENMALEKA SC Yes and it tells us that the second addendum was

executed on thetR@n 12pril2011, 115. Correct?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKASC And then the third addendum comes into being on

11February 2013. Correct?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC Alright. We now have a history of where this fourth
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addendum in draft will fit in once it is execinegdnties. Do you see that?

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SC And like all legal documents they give you the

introduction about the purpose of the agreement. Correct?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCAnd | would like you to deal if you can with paragraph

2.1.2 unless you conceive 2.1.1 to be important.

MRCLINTOMARTINEPHRON No, | think we have dealt with 2.1.1 most of the

issues there. |think 2.1.2 is important. | agree.
AThe partideasettlemantan relagian colthe issues
subject to the settlement process which settlement comprises
and amendment to the CSA including an extension and various
reciprocal wai vers and releases by

ADVVINCENMALEKA SCYes. | would likedgrplore a bit from your business,

business perspective and certainly from my legal perspective. The significance of th
part of the partiesd outcome of the neg:«

MRCLINTOMARTINEPHRON I think the reciproeaiver refers to the penalties

and hardship. | stand to be corrected.

ADV VINCENT MALEKA SY&s. In my understanding of this phrase, reciprocal

waiver, it suggests that whatever rights and/or obligations the parties may have
accepted asserted agageth other they now abandon them in the light of the new
settlement agreement they have reached.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV_VINCENT MALEKA: SGo for your part if this fourth addendum was

successfully concluded you would have abahddmedship clause you involved in
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these consequences?

MR CLINTON MARTIN EPHRDNat 6s correct .

ADV VINCENT MALEKA #@d Eskom for its part, and we will hear from them, they

would have abandoned the question of penalties.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA S®hat | wanted to flag and tell me where | will find it is

that you remember | highlighted for you one item of possible negotiations relating to tt
historical penalties in 2014, for that six month period,datatogo b

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA &Cthe Cooperation Agreement.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA ®0© you remember that?

MR CLINTON MARTIN EPHRY2N | do.

ADV VINCENT MALEKA Sd the possibilaf negotiations on it was that there

may well have been a repayment which has Eskom would make to Optimum Coal Min
| have read thig"Addendum and unless | have misread it | have not picked up that
issue. Is it captured in thaddendum?

MR _CLINTOMARTIN EPHRONFrom my recollection it would have been a

negotiated process, so one of the negotiations, one of the clauses or one of the issue
that we may have agreed to was to waive the penalties that was set off against th
price for the period ptaoduly or prior to December of 2014, if my memory serves me
correct, t hat 6 s whtyAdderaum. Becgusenitovas theiwhote i t
negotiation from the Cooperation Agreement which leti Amdraldhent was a

negotiated process.

ADV VIRENT MALEKA SCunderstand so are you saying that the issue may have
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been negotiated but you decided to waive a refund on that score.

MR CLINTON MARTIN EPHRON woul d have been part 0

recall exactly how that wémterveron)

ADV VINCENT MALEKA S@e | | we were not ther e, t h

these questions.

MR CLINTON MARTIN EPHRON canoé6t r ecal |7 tlegefundyof e x a c 1

the penalties for that Si X momtthe ®per i oc
Addendum then it would have been waived as part of the negotiation, rémember the £
Addendum was calling for Eskom to pay a significant more per ton with immediat
effect so there would have lgeani d p ondhatcentice Megotiation thingeto

this draft addendum.

ADV VINCENT MALEKA SAlright, can we proceed then on the premise that the

draft # Addendum does not specifically deal with that issue?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA STk a vy, now | etandseglow th®d4 page

Addendum seeks to regulate the contractual relationship of the parties going forwarct
You did in fairness indicate that one
possible amendment of the CSA to extend its lifespan, correct?

MR CLINTON MARTIN EPHROOrect.

ADV VINCENT MALEKA #@d paragraph 3.1.1 deals with that question, correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA &an you just summarise it for us.

MR CLINTON MARTIN EPHRIONnay read it?

ADVWINCENT MALEKA:S¥es.

MR CLINTON MARTIN EPHR®N1.1 on page 147:
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AThe CSA shall subj ect to Clause 3.
375 000 tons of coal, other than coal which is rejected in accordance with
Clause 3.1.4.4 total contoamntity has been supplied by OCM to Eskom

after 1 April 2015, it being recorded for the sake of clarity that based on the

current estimated annual tonnage of 4 500 000 tons it is expected that the

CSA will endure until approxi mately

ADV VINCENT MALEKA Sthank you, it seems to me when | look at that clause

that the parties now begin to amend the quantities of the minimum and maximum a

defined in the original CSA to 4.5million estimate a month.

MR CLINTON MARTIN EPHRDNat 6c& corr e

ADV VINCENT MALEKA Sd the obligation to deliver begins from 1 April 2015,

correct?

MR CLINTON MARTIN EPHRCOYrect.

ADV VINCENT MALEKA S@Gat was three years before the expiry of the CSA?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MBKA SC Then you extend the lifespan, correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA 3G 20237

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA SYhich is another additional 15 years.

MR CLINTON MARTIN EPHREN¢ years.

ADV VINCENT MALEKA:SCi ve year s, Il &m sorry, mat he

wonot be proud of me , sorry. Five year

price and its adjustment underttAeldlendum, can | ask you to identify the amount

thatthe parties contemplated would be the contract price for the supply of that quantit
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of coal.

MR CLINTON MARTIN EPHROH s |, so i tdos split up I nt
the first period fronddnuary 2015 to 31 December 2018, first period thedase

will be R18.85 per gigajoule, moisture free, excluding VAT and 3.1.2.1.2 during th
period from 1 January 2019 to the base of termination of the CSA the base price

second base price will be 24.31 per gigajoule excluding VAT.

ADV VINCENT MALEKA S& s , so itos stildl a fixed p

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA: SGkay. And then you give the details on page 148,

unless you want to elaborate on them | would like to skip them.

MR CLINTON MARTIN EPHRDNat 6s fi ne.

ADVVINCENT MALEKA:StThen paragraph 3.1.4 on page. Iimiervention)

MR CLINTON MARTIN EPHR®ONe only relevance if | may Mr Melaka, Deputy

Chief Justice is that on 148 there is a table which we believe accurately reflected th
inflationary costsasn i nf |l ati onary adjustment to tt
mechanism in the original CSA, thatods t |

ADV VINCENT MALEKA $@€s, and the cost components that would be affected by

guestions of inflation are ifieasiii on that page?

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA SCt 6 s |l abell ed diesel, el ect

and | mean then it gives us the percent
...(intervention)

MR CLINTON MARTIN EPHR@OMN, the significance of this is that this was an

accurate assessment of the breakdown of the costs per ton and the amount in eac

cost that is broken up into labour, diesel, electricity, mechanical engineering materia

Page 80 of 183



27 FEBRUARY 2019 17 DAY 57

etceted, and that the contract would then be escalated on an annual basis in according
with the indexes which is a far more representative inflationary adjustment than whz
was put into the 1993 agreement.

ADV VINCENT MALEKA SCn ot her wor dhatinytedight oéthis el | i

scientific estimation you are not likely to declare hardship in the five years?

MR CLINTON MARTIN EPHRON

ADV VINCENT MALEKA SXkay.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA Sikay, | understanatth Any matter before we ask you

to deal with coal quality on page 151.

MR CLINTON MARTIN EPHRON

ADV VINCENT MALEKAZCnd page 154 paragraph 3. 1.

guantity that you have dealt with, correct?

MR CLINTON MARTIN EPHR®Y can you just repeat that please?

ADV VINCENT MALEKA $@age 154 Clause 3.1.5.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKAS® ub6ve dealt with it?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA #@d it gives the breakdown on p&fe 15

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA STk a vy . Letbdbs see i f thereods

raise with you in relation to this.

MR CLINTON MARTIN EPHRDNer edés one | ast thing, i f

ADV VINCENT MALEKA SE€s.

MR CINTON MARTIN EPHR®@Nd that is the 3.1.4.1 on page 151.
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ADV VINCENT MALEKA 3617

MR CLINTON MARTIN EPHRI5N.

ADV VINCENT MALEKA S€s?

MR CLINTON MARTIN EPHRODMNese specifications differ from the original CSA

and they are more realigtiecdications. Remember at this point in time there was
only nine years to go and it was with clear certainty that these specifications would b
achieved from the mine, on the information that we had at that point in time.

ADV VINCENT MALEKA 8&&ay, nthanks for that input. Chair?

CHAIRPERSONAa, no | was saying thank you.

ADV VINCENT MALEKA SIthen we go to the waiver aspect which is page 161,

again you have dealt with this but you know if there is any aspect of it that you woul
like to raise thius please tell us.

MR CLINTON MARTIN EPHRR®NI think that deals with that. | think thére was

just therebdés one thing that I wanted to
point, I will.(intervention)

ADV VINCENT MALEKA Sere is ffdistinct) on page 161, if you want to reflect

on it.

MR CLINTON MARTINEPHRON | think wedre done.

ADV VINCENT MALEKAS® ud6r e done?

MR CLINTON MARTIN EPHRIaN

ADV VINCENT MALEKA SAlright. So it seems to me that you provided for this

interm period of five years but you made it quite clear that you will in good faith
undertake further negotiations for the conclusion of a new CSA. That appears ir
paragraph sorry clause 4 on page 161.

MR CLINTON MARTIN EPHROA s , s o r r ywherd youwere,ryés tthatksn o w
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correct, so wiethe idea was that this would be an addendum but we would attempt to
redraft the original CSA which was written in 1993 and has a lot of complicated tediot
terms to it, so the intention was that the pairtibsstovould have been final and
binding but the idea was to redraft a CSA which would have better encapsulated th
...(intervention)

ADV VINCENT MALEKA SE€s, update it, modernise it to your new requirements.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV _VINCENT MALEKA: S&nd that would have been the subject matter of

negotiations.

MR CLINTON MARTIN EPHRDM at 6 s c or r ethcAldendwerswould B ut

have been sufficient had we not managed to redraft the CSA.

ADV VINCENT MALEKA SKo | underatn d , itos for a perio

indicated.

MR CLINTON MARTIN EPHRIaNja.

ADV VINCENT MALEKA 3& Ephron that gives a sense of what the parties agreed

on during negotiations the .n¢xittervention)

MR CLINTON MARTIN EPHROMry Mr Mae k a i t doesndét say

that the parties in clause 4 the parties shall as soon as possible after the signatur
negotiate in good faith to agree the terms of the written coal supply agreement.

ADV VINCENT MALEKA SQnderstand, but thha¢ans that thé"Addendum is

binding.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA SCnd f or as | ong as iitds bi:i

Clause 3 thereof would become binding.

MR CLINTON MARTIN EPHRDNat 6 s correct yes.
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ADV VIRENT MALEKASC hat 6s the period of five ye

MR CLINTON MARTINEPHRIONGs a t ot al of nine years

ADV VINCENT MALEKA $lne years, you could be correct.

MR CLINTON MARTIN EPHROpM until 2023 so it would have be®nifrApril

2015 wup until December 2023, |l 6m readin.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHROkdy.

ADV VINCENT MALEKA S0 my understanding of this

that the SCA as amended byt theldendum wdbntinue to govern the contractual
relationship between the parties.

MR CLINTON MARTIN EPHRDNat 6s correct .

ADV VINCENT MALEKA 80t the parties contemplated to update it in due course.

MR CLINTON MARTIN EPHRDNat 6 s correct yes.

ADV VINCENT MBKA SC We have exhausted what the parties had negotiated and

agreed upon. There remained an issue of giving effect to that agreement in terms ¢
the 4 Addendum.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA @d there were certgovernance processes that had

to be completed to give some legal validity to it, correct?

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA: SRight, from the side of Optimum Coal Mine with its

holding company what did you do to giveodffedt Addendum?

MR CLINTON MARTIN EPHR@B di dndét do anything, oh

ADV VINCENT MALEKA @ you sign it?

MR CLINTON MARTIN EPHRXN
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ADV VINCENT MALEKA 8&kay. What happened to it after it was drafted?

MR CLINTON MARI EPHRON t coul dndét be signed at t
to go through the Eskom Procurement Committees and various regulatory committee
within Eskom.

ADV VINCENT MALEKA S&b you waited for Eskom firstly to follow through its

governance pieEss.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA 3@d hopefully sign it.

MR CLINTON MARTIN EPHRDNat 6s correct .

ADV VINCENT MALEKA S€énd it back to you and you would review it and sign it?

MR CLINTON MARTIN EPHRDN a t réct, that avas the idea.

ADV VINCENT MALEKA &ikay. Then you talk about that process from paragraph

27 of your statement on page 6. You have dealt with the terms of it in paragraph 2
and you talk about a development which happens frowf thiee?52015, | am at
paragraph 28, correct?

MR CLINTON MARTIN EPHRIOBIm wi t h you, itds correct

ADV VINCENT MALEKA Su confirm that on th& @bMarch 2015 you were

advised by someone in Eskom, we will get to the details, that the Executive
Procurenrg Committee of Eskom had approve# Addehdum?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA Sthair we heard from Mr Mabuza that the appropriate

description of that committee was Excop and later called Executive Tender Committee

CHAIRERSON | do recall that mentioned that they used a certain name that

appeared to be different frdmtervention)

ADV VINCENT MALEKA $@m this one.
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CHAIRPERSON a , [ canot remember what .

ADV VINCENT MALEKANnd then | would like to clear thatith you Mr Ephron,
youodore talking and indirect from (indi st

MR CLINTON MARTIN EPHR®@NJohan Bester advised me.

ADV VINCENT MALEKA S¥kay, that the first governance leg of approval has gone

through?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA $fow did he advise you?

MR CLINTON MARTIN EPHRON may have been telephoni

ADV VINCENT MALEKA Stkay and then you say that he advised you that that

Executive Committee had approved it subjebetaapptoval by what you call the
Eskom Board Procurement Committee, is that what he told you?

MR CLINTON MARTIN EPHRDNat 6 s correct yes.

ADV VINCENT MALEKA $&hair you will recall again that Mr Mabuza told us th at it

was a Board Tender CommitieeBTC.

CHAIRPERSONMmMmM.

ADV VINCENT MALEKA St@s, and you say he told you that the meeting of that

Board Tender Committee would take place somewhere tbroftAgpril52015,
correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA SCsxems to me that there was some optimism from his

side and from your side at that point in time.

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA 2@d you say something | would like to explore with you

because | donot g edll ofdhis sneormatien frorh. Yelwhsay ngy y o
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understanding is that on 15 April 2015 Aldelendum was presented to the Eskom
Board Tender Committee, which in turn referred the matter to the Main Board fo
consideration, correct?

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENT MALEKA $there did you get that understanding from?

MR CLINTON MARTIN EPHR®@MII that we knew it wasthink it was common

knowledge or public knowledge that the Eskom Board was sitting at that point or V
Bester could haveagivme the information as to when the Board was sitting or when
the procuréthe sukcommittee of the Board was sitting, but it was important because
remember weodre at a critical point, we 0
every day was wdl in terms of understanding the timeframe to get to the point of the

finalisation of th&é Addendum.

ADV VINCENT MALEKA: Se&s, in the normal course of events Mr Ephron you

would have had some anxiety because remember you had set out theh&meline fo
execution of this agreement?

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA SCn d as far as I remember it

months period that you had set yourself out to achieve this.

MR CLINTON MARTIN EPHRIdt is coect.

ADV VINCENT MALEKA SGu have now exceeded the timeline.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA S¥es, there must have been a level of anxiety on your

part?

MR CLINTON MARTIN EPHRDWdre was.

ADV VINCENT MALEKA 3@ you make any enquiries about what was happening
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from the side of Eskom?

MR CLINTON MARTIN EPHRNbesides what we had been told that it was going

through the governance processes of Eskom there was nothing further.

ADV VINCENT MALEKA SAright, ag matter of fact do you know whether the

main Eskom Board met and concedetlAddehdum?

MR CLINTON MARTIN EPHRIGWsS told yes.

ADV VINCENT MALEKA 8§ who?

MR CLINTON MARTIN EPHRDMt would have been Mr Johan Bester again.

ADV VINCENT MA{A SC Okay. And then in paragraph 29 you talk about an event

which has become common knowledge, and that is the reconstitution of the Eskor
Board, correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV _VINCENT MALEKA: S®ou also talk about the change irExbeutive

Leadership of Eskom, do you see that?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA S@st take us through the changes that happened as far

as you know him.

MR CLINTON MARTIN EPHRIQNInk this is in the public domain that theee were

number of executives that were suspended from Eskom, there were four main
executives and some Board members and there was a new Board constituted, | thin
the Board was constituted before this but Mr Molefe was put in as CEO of Eskom, a
Acting CEO atathpoint.

ADV VINCENT MALEKA 3@d then you say that someone else also told you that

the new Acting CEO would contact you to discuss the issue Aafdéreddm

further, do you see that?
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MR CLINTON MARTIN EPHROD&I s | do, that s correct.

ADV VINCENWALEKA SCOkay. Of course you must have had some discussions
with Mr Molefe thereafter?

MR CLINTON MARTIN EPHR®@MN at that point we had no discussions. Mr Bester

told us at the time that it had been taken to the Board and that the Baaat had said
the new Acting Chief Executive Officer, Mr Brian Molefe, would be in contact with us 1
discuss theMAddendum.

ADV VINCENT MALEKA SCe s , Chair the Board Minute

they indicate how the Board itself decided to kickdbuidtiendum back to Mr
Mol efe for further |1 wondt say i mpl emeni

CHAIRPERSONFor is consideration.

ADV VINCENT MALEKA &0r his consideration, whatever that may mean.

CHAIRPERSONa.

ADV VINCENT MALEKA $@s, now Mr Bester told you whad Wwappen to that

4h Addendum insofar as Mr Molefe is concerned. | would like to get quite quickly to th
guestion whether or not you had any discussion with Mr Molefe after Mr Bester told yc
those facts?

MR CLINTON MARTIN EPHRDiNre was no contagt Mr Molefe between the

time of late April 2015 when it was taken to the Board, &rod May1B015 after
numerous attempts | managed to arrange

ADV VINCENT MALEKA SGu took the initiative to arrmgeneeting?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA 3@ight and did the meeting take place?

MR CLINTON MARTIN EPHRY2N it did.

ADV VINCENT MALEKA $then?
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MR CLINTON MARTIN EPHREXduse me?

ADV VINCENT MALEKA $then?

MR CLINTOMARTIN EPHROBN the 1Bof May 2015.

ADV VINCENT MALEKA $Cthat the meeting you referred to at paragraph 317

MR CLINTON MARTIN EPHR@¥¥agraph 31 on page 7.

ADV VINCENT MALEKA SY&s, can you quickly take us through the discussions

you had ith him on the day?

MR CLINTON MARTIN EPHRY®Y, it was a very brief meeting, and at that meeting

in Mr Mol efebds office he said to me tha
CSA and that it would continue to enforce its rights in tecostrafcthend that no
amendments would be considered until the end of the contract at that time was
December 2018, and that was the end of the discussion at that point.

CHAIRPERSONVas it just the two of you only in the meeting?

MR CLINTON MARTIN EPHROMy the two of us in his office at Megawatt Park.

CHAIRPERSONDkay thank you.

ADV VINCENT MALEKA Sfow did you feel when he conveyed that position as

Eskomdéds position?

MR CLINTON MARTIN EPHROdVastated.

CHAIRPERSONPrior to this meeting thd asmderstand your statement and your

evidence it appears that there was quite a high degree of optimism on the part o
yourselves that this would be approved.

MR _CLINTON MARTIN EPHRONere was optimism, Chief Justice, there was

optimism from both sidesf r om Es komdés side and our si

CHAIRPERSONes, yes, okay.

ADV VINCENT MALEKA Before we go for the lunch adjournment can | ask you to
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consider this question, and if necessary deal with it, the histénAddehsum
reflects a serious negotiation between representatives of the parties, some of whor
were technical individuals.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA #@d those technical individuals negotiated an agreement

that they were willangd prepared to support and they did.

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA Sihe Executive Leadership of Eskom before Mr Malefe

came in supported that agreement.

MR CLINTON MARTIN EPHRON pr i mary ener gy thatos ¢

ADVVINCENT MALEKA:S€e s . And thatodos why they t

board for consideration and if necessary approval.

MR CLINTON MARTIN EPHRIt is correct.

ADV VINCENT MALEKA d0id you ask Mr Molefe why such a sudden change of

attituden the light of the serious negotiations that you have dealt with.

MR CLINTON MARTIN EPHRIQIN.

ADV VINCENT MALEKA #@d what did he tell you?

MR CLINTON MARTIN EPHRDB s ai d Eskom canét change

ADV VINCENT MALEKA &Right.

CHAIRERSON And do you know whether or not his predecessor was supportive of

this agreement or is that something you

MR CLINTON MARTIN EPHRON wasno6t & it appeardéd througha n d

discussions with Mr Bester, maybe he wouldtbeX@sin that it was supported.

CHAIRPERSON Yes, but the management level that you are sure about was

supportive was the PED Management?
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MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONDkay thank you.

ADV VINCENT MALEKAS®Ch ai r I s eaockt hat itds one o0°¢

CHAIRPERSONDkay, we will take the lunch adjournment and we will resume at two

o6clock, we adjourn.

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSONes Mr Maleka you may proceed.

ADV _VINCENT MALEKA: SThank you Chair. Mr Ephron we were at page 7

paragraph 31 of your statement and you had set out the position expressed by M
Molefe. And in paragraph 32 you talk about how the turn of events arising from the
position was unfortunate, correct?

MR CLINTON MARTIN EPHRCOYrect.

ADV VINCENT MALES@& And why do you think thiéitat was unfortunate?

MR CLINTON MARTIN EPHR®WSII we had been down a long period of negotiation

with Eskom and there was a significant amount of history regarding the negotiatior
We é

CHAIRPERSON am sorry. Thexeems to be some sound of people speaking that

comes from my right | do not know wihetlteme body 6 s cel | phone
us proceed hopefully.

ADV VINCENT MALEKA 3 it is the mic.

CHAIRPERSON.et us proceed hopefully it will not colkne ba

ADV VINCENT MALEKA S®air does it disturb you | mean can you hear us?

CHAIRPERSON can hear you but it was interfering.

ADV VINCENT MALEKA & okay.
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CHAIRPERSONBut it is quiet now.

ADV VINCENT MALEKA 8&ay. Thank you Chair.

CHAIRPER®N Ja thank you.

ADV VINCENT MALEKA Sfbu said that you have been down the road on long

process of negotiations and?

MR CLINTON MARTIN EPHR@&MN we had got to the point where we felt that we

had reached some sort of conclusion on the OptimunmArshganly to be
stonewalled at that point in time. We further felt it appropriate to write a letter to M
Molefe | would like to refer you please.

ADV VINCENT MALEKA S€ the letter appears at pagell/3.

MR CLINTON MARTIN EPHRIYN.

ADV VINCENMALEKA SCYes. And you addressed it to Mr Molefe and Mr Vusi

Mboweni acting head of Primary Energy. It was on the 22 May 2015 and we know th.
this date of 22 May is quite popular in your dealings with Eskom. We have dealt wit
the 22 May 20147

MR C@INTON MARTIN EPHR®Wht.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHROMy by coincidence.

ADV VINCENT MALEKA ®Xly by coincidence.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA SXright. Just take us through the importacis asp

this letter.

MR CLINTON MARTIN EPHRTNNK you. In the first few clauses of the letter on

173 we just deal with the background, the negotiation, progress had been made. W

understand the situation that Eskom is also in a difficult fent@ociaVype speak
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about efficient cost plus a fair return. We speak about various different things that ha
arisen during the negotiation and then on page 174 second clause they unfortunatel
notnumbered

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN E®GNRDeputy Chief Justice but it is the second paragraph.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRBM k o m6s negotiating team

terms of the deal were subject to the approval by the executive procurement committe
and then the Eskowabdi the Eskom board procurementeumittee on the 25

March 2015. Eskom was later advised that the executive procurement committee ha
approved the terms of the deal. And it

CHAIRPERSON heard like ysaid Eskom where it should be OCM or did | not hear

you properly? It is according to the letter it is OCM that was advised.

MR CLINTON MARTIN EPHR@ICM vyes third line OCM was advised that the

executive procurement committee had approved theheeslof t

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHR@Nd then | would like to read from the next

paragraph the next clause onwards this outcome. Middle of the page. This outcome
is obviously very damaging for OCM because it was onflsedapotential deal

that OCM has been able to persuade its shareholders to continue advancing funds t
the mine in order to enable it to continue operating. As previously indicated OCM hea
exhausted all of its available banking facilities in thefarmbiition and requires

approximately R100 million per month in order to continue operating. The shareholde
of OCM have advanced approximately R1 billion to OCM since October 2014. If | me

continue?
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ADV VINCENT MALEKA S€s

MR CLINTON MARTIRHRON In the circumstances the directors of OCM feel it

compelled to write to Eskom regarding the position in which they find themselves. A
things stand OCM does not have sufficient funds to continue operating withoul
shareholders support. As indicdieve the shareholders of OCM committed to fund
OCM on the basis that the negotiations with Eskom were ongoing and that a deal wou
be concluded with Eskom which would in some way improve the unsustainable financi
position of OCM. The sharehold&SMfhave however indicated that if no progress

is made in the negotiations with Eskom by the end of May 2015 the shareholders wi
have to reconsider their support for OCM and may withdraw all such funding. If thi
occurs the directors of OCM will andacce with their legal duties have no choice

but to place OCM in business rescue or liquidation which would be very harmful for ¢
stakeholders. In the next paragraph | am reading from the second last line of the pag
It is clear that the only pdssibethod of rescuing OCM would be through an
amendment to the Hendrina supply agreement because the agreement is so onerou
that it precludes any other alternative solution. And then in the final paragraph | ar
now reading almost from the third line @®M does not want Eskom to feel that it

is negotiating under duress but the negotiations with Eskom have been ongoing for tw
years and the directors have legal duties which they cannot ignore. It is with this il
mind that we as the directors of OfldentEskom to reconsider its position and to
provide Eskoimand to provide confirmation that Eskom is willing to conclude a deal
with OCM.

ADV VINCENT MALEKA SY&s. Are you aware whether Mr Molefe received this

letter?

MR CLINTON MARTIN EPHRY2Nhe did.

Page 95 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

ADV VINCENT MALEKA SY¢hat was his response if any of course?

MR CLINTON MARTIN EPHRI@Nally he did not respond. Paragraph 34 of page 8
of my statement. So up until the 11 June hé d@dkoot did not respond.

ADV VINCENT MALEKA 3&@d what happened on the 11 June?

MR CLINTON MARTIN EPHR@W®&larranged a meeting..

CHAIRPERSONWEelIl | am sorry before the end of Juheghgmlast sentence that

you were reading you did not read the whole of it obviously because you understoo
that wat you had read had made the point but | see that when one looks at the
balance of that sentence it does make the point that you or the directors of OCM wel
not rigid in terms of saying Eskom must go ahead or confirm the agreement as it wa
that had beeinthat was supposed to have been approved. But youistnesour
can be another basis as long as it was meaningful that it could be looked at.

MR CLINTON MARTIN EPHRDNat i s correct Deputy Chi

CHAIRPERSONIa. So you were ngitcrito say.

MR CLINTON MARTIN EPHRW&l were not.

CHAIRPERSON hat or nothing else.

MR CLINTON MARTIN EPHRW&l were not.

CHAIRPERSONou were prepared to look at any other meaningful option.

MR CLINTON MARTIN EPHRON the understanding thatayes the new board

felt that this was not appropriate maybe there was something else.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRUOMNt could have been done that could have been

more appropriate at the time.

CHAIRPERSONres, okay. Thank you.

ADV VINCENMALEKA SCThank you Chair. Can | take you back to the events of

Page 96 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

11 June 2015.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA SYhich you begin to describe from paragraph 34.

MR CLINTON MARTIN EPHR®&. So we had a meeting whichi wasas

mysel f, It was Gl encoreds group CEO Mr
accompanied by a number of representatives of Eskom. This meeting was held &
Eskom and again we went to try and discuss and see if there was a way forward i
terms of what weuld do. Remember we were now on the 11 June so we had already
passed the deadline of the 31 May which in our minds was going to be the latest dat
for continue to fund and the 11 June we were still continuing to fund the mine but w
thought let us haaeother meeting in which perhaps we could pave the way for either
new negotiation or anything of the sort. But once again it was the same response th:
we had always got was that Eskom is not willing to negotiate and the contract is in ft
force and weust continue to perform the contract.

CHAIRPERSONBefore your first meeting with Mr Molefe the arrangement had been

that the agreement or proposed agreement was going to be tabled or referred to table
before the board or referred to the board foortb&leration, is that correct?

MR CLINTON MARTIN EPHRCdYrect.

CHAIRPERSONBuUt then you had a meeting with Mr Molefe and you heard what he

articulated what he said was Eskombés po:

MR CLINTON MARTIN EPHRCdYrect.

CHAIRPERSONNow did yoever get to know whether the board had discussed the

agreement before it was referred to him or whether the board discussed it any stag
afteror was itjustthathetdole ar ti cul ated Eskombs posi

MR CLINTON MARTIN EPHRO®N understanding of the events was that at the
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board meeting the boartl was discussed that Mr Molefe would take charge of the
discussions with Optimum at that point.

CHAIRPERSONDh okay thank you.

ADV_VINCENT MALEKA: SThank you Chair. You have mdevred to two

meetings you have held with Mr Molefe. The first being your one to one meeting wit
him on the 18 May and the next being your meeting with the Glencore Group CEO o
the 11 June. And you were trying to impress upon him the importaoct of the
addendum.

MR CLINTON MARTIN EPHRIN4t is correct.

ADV VINCENT MALEKA S@y sense of what you recollect as his response was

simply to say look Eskom wants you to fulfil your obligations under the CSA?

MR CLINTON MARTIN EPHRIdt is corce.

ADV VINCENT MALEKA Eeyond that stance did he say it to you why he did not

consider it to be in the interest of Eskom to consider and if necessary negotiate furthe
terms of the fourth addendum?

MR CLINTON MARTIN EPHR®Y# in very brief termsshal that Eskom cannot

renegotiate this contract.

ADV_VINCENT MALEKA: SGlo but | understand that is an expression of a

negotiating position. What | want to understand is what were the reasons? Why wa
he not prepared to engage on the substane¢ whw/before him under the fourth
addendum?

MR CLINTON MARTIN EPHRIQMN not know | cannot speculate.

ADV VINCENT MALEKA & you ask him?

MR CLINTON MARTIN EPHR@WaIdid.

ADV VINCENT MALEKA &@d what did he say?
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MR CLINTON MARTIN EPHRB®&just simply said Eskom cannot renegotiate this

contract.

CHAIRPERSOMNd you obviously had articulated to him your own motivation of why

you believed that that agreement was good for both Eskom and yourselves?

MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONou had motivated that?

MR CLINTON MARTIN EPHR®&k of course and we made referericaveéo

would have made reference to the letter of 22 May which clearly articulates out
position.

CHAIRPERSONYes. And did halid he dispute any of the reasmisybu were

advancing that in your view showed why this agreement would be good for both Esko
and yourselves?

MR CLINTON MARTIN EPHRXN

CHAIRPERSONes.

MR CLINTON MARTIN EPHRXN

ADV VINCENT MALEKA: S%u know we asking you these qusestioryour

assistance because Eskom it is a public entity. Its officials exercise public power for t
benefit of public institutions. It is not private power. And there has to be good reasor
why those powers are not exercised in the interest dfreskamat you have told

us senior managers were satisfied that the fourth addendum is in the interest of Eskor
You are telling us that the incoming acting CEO simply put negotiating stunts withol
giving reasons other than to express the view thas Bskagrepared to negotiate

the CSA.

MR CLINTON MARTIN EPHRI4t is correct.

ADV VINCENT MALEKA $(as it thdtl mean was that not surprising for you?
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MR CLINTON MARTIN EPHROMtourse it was surprising.

ADV VINCENT MALEKA & you teflim that that was surprising for you?

MR CLINTON MARTIN EPHR®@M did. It was a stonewall negotiation Deputy

Chief Justice it was not a discussion. It was a position.

ADV VINCENT MALEKA $@pefully when he comes we will ask him why that was

the cas.

CHAIRPERSONANd this was his attitude or was this his attitude not just at the

meeting that he had with you the two of you only but also at the meeting that he an
other people from Eskom had with you on the 11 June?

MR CLINTON MARTIN EPHRIGé&hical.

CHAIRPERSON HO m.

MR CLINTON MARTIN EPHRON was the same theme al/l

stance was they are not negotiating this contract.

CHAIRPERSONYou might or might not be able to assist here with regard to the

meeting that you hadcwiim just the two of you how long do you recall that meeting
tooki how long did it take?

MR CLINTON MARTIN EPHRNXAdY more than ten minutes.

CHAIRPERSONres and the second meeting on the 11 June do you recall about how

long it took?

MR CLINTON MARHRHRONMaybe 45 minutes.

CHAIRPERSONes. Okay thank you.

ADV_VINCENT MALEKA: S@Iright we have dealt with paragraph 35 and in

paragraph 36 | am at page 9 of your statement you say finally there arrived a forme
response from Eskom which is Gunstatement. Chair you will find that at page

176. And | would Ii ke to take you to t1l
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CHAIRPERSON,;76 you said?

ADV VINCENT MALEKA SE€s.

CHAIRPERSONDkay thank you.

ADV VINCENT MALEKA S@ank ywo Chair.

CHAIRPERSONes.

ADV VINCENT MALEKA @@ you there Mr Ephron?

MR CLINTON MARTIN EPHRIG.

ADV VINCENT MALEKA S¢hat is the date of that response?

MR CLINTON MARTIN EPHRIDNJune.

ADV VINCENT MALEKA SYho is the author of teaponse?

MR CLINTON MARTIN EPHR®@MNVolefe.

ADV VINCENT MALEKA: SBnd can you take us through the essence of that

response? If itis necessary you can read it.

MR CLINTON MARTIN EPHRSINe. It is directed to me Optimum Coal Mine. It

was only retved on the 22 June. So it was received only after we had had the

meeting of the 11 June. Acknowledgment of Receipt Hendrina Coal Supply Agreemer
We acknowledge receipt of your letter dated 22 May and the issues you raise in i
however considerinkEsmés current financi al posi ti
unfortunately cannot afford to reset the contract price to that proposed by Optimur
Coal Mine. It remains a priority for Eskom to ensure the security of coal supply t
Hendrina Power Stationamdy for the remainder of the current coal supply agreement

but also for the remaining life of the Hendrina Power Station. Therefore it remain:
critical to all stakeholders that Optimum Coal Mine continues to deliver coal as per tr
current contractskem to the extent that the cooperation agreement still regulates the

settlement process hereby notifies Optimum Coal Mine in terms of Clause 5.6 of th
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agreement that it no longer wishes to participate in the settlement process. Eskor
accordingly herelgyrhinates the settlement process and confirms that the provisions
of the CSA and addenda are forthwith applicable in respect of inter alia coal qualitie:
guantity requirements of the Hendrina Power Station. However the negotiation tean
should continue negotiate a new CSA for after 2018 in respect of the remaining life of

Hendrina Power Station.

ADV VINCENT MALEKA S¥&s. Two things arising from that response for your
comment. It seems to me that the termination of the cooperation agresrsdent retrigg
the arbitration process which was suspended.

MR CLINTON MARTIN EPHRDMt is correct. Only subsequently to this letter.

ADV VINCENT MALEKA S@s. It also seems to me that the Eskom position was

that there would be a negotiations and tee pantbegin to negotiate a new CSA
but only after the end of life span of the one that was subsisting at the time which wa
going to end sometime in December 2018.

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA S&hat was your respoaser you received this letter

from Mr Molefe? Because it raises questions of lack of affordability. Do you see that?

MR CLINTON MARTIN EPHRIGNK of?

ADV VINCENT MALEKA S&ffordabilitythe price? Eskom says that it does not

have the financiakources.

MR CLINTON MARTIN EPHRY. So | think the answer to your question if | may

is encapsulated well in paragraph 37 page 9.

ADV VINCENT MALEKA $@ragraph 37 of your statement?

MR CLINTON MARTIN EPHRI4t is correct.

ADV VINCENT MALEK®& Yes.
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MR CLINTON MARTIN EPHRQ®%hile Glencore and OCM understood that Mr

Molefe was entitled to his position and how that position might benefit Eskom in th
very short term Eskom would continue to
posiion did not necessarily appreciate the risk that Eskom faced after 2018. Where
they would have no security of coal supply from the mine which was located very clos
to Hendrina and therefore it would be left in a very weak negotiating position. Not t
mention the fact that business rescue and liquidation were possibilities that had bee
raised in the letter of 22 May.

ADV VINCENT MALEKA ¥€s. Can I ride on ahead of myself and ask you this?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA SGuindicated that Eskom may well have faced risk after

the termination of this CSA in December 2018. We are now almost what 3 months,
months after the contemplated end of the life span of this year say. Do you know wh;
wasi is happening to that mine Optimum Coal Mine as we speak today?

MR CLINTON MARTIN EPHR®N understanding is that there is no coal being

supplied from Optimum to Hendrina Power Station, zero.

ADV VINCENT MALEKA ®0© you know why?

MR CLINTON MARTIN EPHR®IM understandingtiigt the mine is in business

rescue and does not have the funds to operate.

ADV VINCENT MALEKA ®0© you know where Hendrina gets its coal supply?

MR CLINTON MARTIN EPHRICANN not aware. The anilgey can only be road

transporting it from otheresni

CHAIRPERSONSubsequent to your meeting with Mr Molefe, the two of you alone

and subsequent to the meeting of 11 June did you ever have occasion to interact wit

some of the PED management personalities who had been involved in the propose
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agreementhat you knew supported it? Did you ever have a chance to interact with
them and ask them what has changed now, why is Eskom so much against this
agreement and if you did what did they say to you?

MR CLINTON MARTIN EPHR®@H did this was informallyoafse Deputy Chief

Justice.

CHAIRPERSONes.

\MR CLINTON MARTIN EPHRTIyY were as perplexed as we were. But then a lot
of them becamewere suspended. | do not think any of them are still working at
Eskom to this day.

CHAIRPERSONes. Thank you

ADV_VINCENT MALEKA: SThank you Chair. You wanted to respond to the

guestion that I raisedydu r ai sed with you concerning
the financial precarious position of Eskom. And you said that | will find the answer i
paragrapB8 of your statement.

MR CLINTON MARTIN EPHREN

CHAIRPERSONou said 37.

ADV VINCENT MALEKA SC.

CHAIRPERSONa 37.

ADV VINCENT MALEKA SICam sorry yes. | am sorry. Can you just take us

through what the answer is all about?

MR CLINTOMARTIN EPHROIS0 if we go back to the background once again and

| think we have explored this extensively. Hendrina Power Station is wholly reliant o
Optimum Coal Mine for a number of reasons. Logistical, specifications, convenienc
the power statiovas designed for this coal. So when we say in the middle of that

paragraph that did not appreciate the risk that Eskom faced after 2018 we knew that
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was a it would be a huge problem if the mine did not continue and the mine could nof
continue aft&018 or a contract could not be negotiated. It was not unusual to start
negotiations or to discuss extensions of contract years in advance. Eskom does that :
the time. It is niott is never and never should be a just in time situation for Eskom.
Primary Energy should be well aware of the resources, the capability of the mine, whe
it is capable of producing after the end of the contract and they should be in a positio
to start negotiating well in advance so thiatyduisdo not negotiate it loe 31

December 2018 when the coal stops the very next day. It is absolutely critical to th
power station.

ADV VINCENT MALEKA SGu use a very interesting phrase just in time.

MR CLINTON MARTIN EPHRSHMNbuld never be just in time. Purchasooglfor

should never be justin time. There is no excuse for that.

ADV VINCENT MALEKA Sthair just in time is you produce and supply it as and

when it is needed. You do not carry available stock. | would like to raise somethin
Chair which arisesnirthe evidence of then Minister Ramatlhodi who you heard.

CHAIRPERSONes.

ADV VINCENT MALEKA Secause in the context of what Mr Ephron is telling us

nowe.

CHAIRPERSONes.

ADV VINCENT MALEKA S@inister Ramatlhodi said something about Mr Molefe

and thené

CHAIRPERSONes.

ADV VINCENT MALEKA SIthe chairperson of Eskom Doctor Ngobane | wonder

whether you recall that evidence?

CHAIRPERSONWell I certainly recall that he mentioned hlieementioned that
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meeting which he had with the twenof th

ADV VINCENT MALEKA SE€s.

CHAIRPERSONS that what you want to raise?

ADV VINCENT MALEKA #@d ask for the withess comment.

CHAIRPERSONAa.

ADV VINCENT MALEKA @d ask him whether or not he can corroborate or say

something about that \e13

CHAIRPERSONAa.

ADV VINCENT MALEKA Sd Chair just to make sure that | do not misquote or

mischaracterise his version.

CHAIRPERSONes.

ADV VINCENT MALEKA $@m going to read from paragraph 21 of well maybe let

me start at paragraph 1Bi®&tatement.

CHAIRPERSON That i s Mr Ramatl hodi 6s statem

ADV VINCENT MALEKA SE€s.

CHAIRPERSONIa okay.

ADV VINCENT MALEKA Sde says the following: You were not here when he

testified now the Chairperson receives evidence fromatgtarsrana one of them
was Minister Ramatlhodi. | will read from paragraph 19. The next event had to do wi
Mr Brian Molefe who had suspended the Optimum contract to supply Hendrina static
with coal. 20. The reason as provided by Mr Molefe themdsioroutive officer
was that Eskom was owed R2 billion by Glencore. Mr Molefe was refusing to meet wi
Glencore to resolve the issue. | had a meeting with Mr Molefe to persuade him to me
with Glencore to resolve the matter. 21. The samé/leWalefg called me to say

Doctor Baldwin Ben Ngobane his chairperson wanted to meet with me. We then met
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the office in the presence of some of officials. At that meeting Doctor Ngobane
basically instructed me to shut down all Glencore owned engaes.thét he

needed a decision to be made in the meeting so that he could report to the presider
who was leaving on a foreign mission on that day. | informed him that | was unable 1
take a decision like that without due process being followeprasetts=se would

enable me to make an informed decision. For purposes of your comment do you kno
Mr Ramatlhodi?

MR CLINTON MARTIN EPHRY2N | do.

ADV VINCENT MALEKA $fave you had any interaction with him in his capacity as

the Minister of Mineraisl Energy?

MR CLINTON MARTIN EPHRY2N | did.

ADV VINCENT MALEKA S&hat role if any did he play in relation to the problem

that Glencore through Optimum Coal Mine was experiencing?

MR CLINTON MARTIN EPHR®N had an issue when we Wwevbhen thé the

process to close down the open cast mine. We were retrenching a number of peopl
and the concern from the DMR they wanted to make sure that we were doing
everything by the book and we subsequently proved to them that we were. That wa
the brief enaater that | think we had with Minister Ramatlhodi.

ADV VINCENT MALEKA: SBo you know anything about the fact that he was

approached by the persons h e mentioned
operations?

MR CLINTON MARTIN EPHRXXN No.

CHAIRPER3N It might be important Mr Maleka if that statement does reveal to

place a date to that meeting and see how it cdonmeatsconnect with the dates of

thei of the meetings that Mr Molefe had with the witness and subsequently with othe
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people on ¢hll June.

ADV VINCENT MALEKA &®air | am trying to look for a date.

CHAIRPERSONMBut if you cannot see it now maybe it can be looked at for later just to

see in relation to these events how far that date is.

ADVVINCENMALEKA SCYes. | will loak it.

CHAIRPERSONa

ADVVINCENMALEKA SC But from the paragraphs that | have read and those

preceding them.

CHAIRPERSONHM.

ADVVINCENMALEKA SCI could not pick up a date.

CHAIRPERSONa

ADVVINCENMALEKA SCUnless in the course ofoléd testimony he was asked

and he put down the date.

CHAIRPERSONa okay. No that is fine.

ADVVINCENMALEKA SC But | will look at it. All that | wanted to find out from

MrEphron at this stage is whether or not there was a talk of shutting doovo G € 6 s
operations in the country and your evidence is that you do not know?

MRCLINTOMARTINEPHRONWe were not aware of that.

ADVVINCENMALEKA SCNo one told you about this?

MRCLINTOMARTINEPHRONNO.

ADVVINCENMALEKA SCOkay.

CHAIRPERS®D Do you know Mialeka as of now becauseRllrmat | hodi 6

statement would have been served in terms of Rule 3.3 or the relevant portions.

ADVWWINCENMALEKA SCYes.

CHAIRPERSONDN MBrianMolefe as well as on.
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ADVWVINCENMALEKA SCDrNgubane.

CHARPERSONDrNgubane.

ADVVINCENMALEKA SCYes.

CHAIRPERSOM long time ago.

ADVVINCENMALEKA SCYes.

CHAIRPERSONDoO you know whether they have responded to say they want to

[intervenes]?

ADVVINCENMALEKA SCNot as far as | am aware.

CHAIRERSON Hm.

ADVVINCENMALEKA SCBut | know that BRgubane was legally represented by

one of our colleagues who came to make an appearance.

CHAIRPERSONes.

ADVVINCENMALEKA SCWhen | think it was Nsgan.

CHAIRPERSONes.

ADVVINCENMALEKA 6: Testified.

CHAIRPERSONes.

ADVVINCENMALEKA SCI am not too sure about the testimony of Mr.

CHAIRPERSOMIrRamatlhodi.

ADVVINCENMALEKA SCRamatlhodi, but | can confirm that.

CHAIRPERSONa

ADVVINCENMALEA And come back to you abiout

CHAIRPERSONDkay. No that is fine.

ADVVINCENMALEKA SCI want to make a note.

CHAIRPERSONes, you may proceed.

ADVVINCENMALEKA SC Chair | have already confirmed that the arbitration
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processes relating to the Hardship Clause resugmad aordirm NMEphron that a
hearing was scheduled for those proceedings fotald¥Niey2016. You do so in
paragraph 39. Correct?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCANd then you start a new topic. You call the fagt Oakb

Offer from paragraph 40. You see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCDo you want to deal with it quite quickly? One thing that

strikes me is you say that:
AThe offer was received from KPMG
whomitdesci bed as anonymous. O

You see that?

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SCDo you know why KPMG would approach you?

MRCLINTOMARTINEPHRON | have no idea why they would do it anonymously.

They approached us and then we, wededpaying that we are not dealing with
anyone anonymous and that is when they advised that the interested offer was Oakba

ADVVINCENMALEKA SCWe will go to the offer, but you say subsequently when

you told them that you do not deal with anonyerous yodu then were told who
their client was. First things first. Do you know how KPMG came to make this
unsolicited offer for the acquisition of Optimum Coal Mine?

MRCLINTONMARTINEPHRONNO.

ADVVINCENMALEKA SCYou did not ask them?

MRCLINTONMARTINEPHRON | do not recall. Optimum was very much in the

press and the media at that point. There was a lot of, there was a lot of stuff going ©
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in terms of media. So perhaps.

CHAIRPERSONGO.

MRCLINTOMARTINEPHRONThey were opportunistic.

CHAIRPERSONSo0 were some of the challenges that Optimum was facing public

knowledge?

MRCLINTOMARTINEPHRONVery much so.

CHAIRPERSONImM, okay.

ADVVINCENMALEKA SCCan | take you to the author which is at page 1807

CHAIRPERSONVhat is the pagwumber again?

ADVVINCENMALEKA SC180.

CHAIRPERSONhank you.

ADVVINCENMALEKA SC It is dated July2015 and it is addressed to

ShaurBlankfield at his email address. Do you see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCJust for our own orientation who Badvkfield?

MRCLINTOMARTINEPHRON So MmBlankfield was the Head of our Corporate

Finance at Glencore here in Johannesburg.

ADVVINCENMALEKA SCYes and you see that paragraph 1 is numbered that is

onpage 180. t i s the first paragraph. Refer :
relating to their clientds operation.

MRCLINTOMARTINEPHRONYes,|| do.

ADVVINCENMALEKA SCWhen ultimately you got to know who the client was and

began ngotiate, negotiations with them did you ask them to explain what the

commer ci al sensitive was*t ur e of t heir c |

MRCLINTONMARTINEPHRONI really do not recall.
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ADWINCENMALEKASCANnd then i n paragraphol now

Our Cliento. You see that they refer t
that it is a black empowered company both in terms of the Mining Charter and in tern
of Eskomdés procurement reqguiremelnad s and
Eskom and it is familiar with Optimum C.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCSo that it seems to me when | read this that whoever the

client was at the time was quite aware and had some krfoydedgperations.
You see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC So whoever was making the offer at that point in time

did so from some level of understanding what the operations were. What | want to as
you this, is this how imdiparty such as the client of KPMG have acquired knowledge
of the operation of your entity? Was this a matter that was publically available fo
interested parties?

MRCLINTOMARTINEPHRON Up until 2013 sometime Optimum was a listed

company. So thesmas information up until 2013. | am not sure of the exact date or
delisting, but between 2013 and this point they would not have had detailed informatic
on the mine at all.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON It would have been reé@drthrough the Glencore

structures, but it would not have, but it would, there would not have been a lot of dete
around the mine.

ADVVINCENMALEKA SC But it is fair to assume that it is 2015 and from open

source material you gain some sense tfievbpérations of Optimum are?
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MRCLINTOMARTINEPHRON You gain a very general background of Optimum

sure.

ADVWVINCENMALEKA SCYes. Then on page 181 there is an indication of what is

the amount of the Amnding offer which was proposed at itiainptome. Do you
see that?

MRCLINTOMARTINEPHRON Yes.

ADVWVINCENMALEKA SCHow much was it?

MRCLINTOMARTINEPHRONR?2 billion.

ADVVINCENMALEKA SCAre you able to explain to us how that client would have

proposed that nrbmding offém that amount?

MRCLINTOMARTINEPHRONI have no idea.

ADVVINCENMALEKA SCAt that point in time?

MRCLINTOMARTINEPHRONI have no idea.

ADVVINCENMALEKA SCAnNd then there is a next part that | would like to raise

with you, because it ilngao become important as we talk about the financing of the
last offer of Tegeta and/or Oakbay. At that point in time there was a financing structul
that was proposed in paragraph 4. Do you see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKASC On page 181. Can you just deal with it for our benefit?

MRCLINTOMARTINEPHRONSure.

AOur client has held discussion wit
capacity to fund the acquisition of Optimum Coal. Based on

the existing business operations amsets i.e. without

recourse to the assets of Optimum Coal they have received

written letters of support for the required funding which together
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with cash resources would allow them to fund the proposed
purchase price of two billion without recoues@adsetis of
Opti mum Coal . 0

ADVVINCENMALEKA SC Yes. | mean Mphron subject to questions of

anonymity of a client this appears to be a serious offer on the face of it and someon
who comes to you and says do not worry about funding. | haeadindrees

funding to support the deal seems to suggest that it is someone who is serious ir
making the offer.

MRCLINTOMARTINEPHRON Perhaps serious in making the offer, but we did not

take it very seriously at that point.

ADVVINCENMALEKA SCWhydid you not take it seriously?

MRCLINTOMARTINEPHRON Because it just, it lacked detail and, and

understanding of Optimum and of course it was a, it is an opening gambit, it is ar
opening letter. It is not a, not a serious document that onecoasidealkyt that
point in time.

ADVVINCENMALEKA SCAlright.

MRCLINTOMARTINEPHRONWe were far more preoccupied with trying to resolve

issues with Eskom than worry about this offer.

CHAIRPERSONVhen you say you did not regard it as a séedgesf that mean

or is that separate from whether it, it was genuine or not? Was that based on mayb
the price that they were offering the offer or it was just other details in the letter the
they were; that they, they had included in the lettadehgauthink it was not a

serious offer?

MRCLINTONMARTINEPHRONAIllow me to elaborate Deputy Chief Justice.

CHAIRPERSONes.
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MRCLINTOMARTINEPHRON This kind of letter that is subject to a due diligence

cannot be taken as anything seriousst, I&l] it is, is an indication to commence
discussions.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONThat is why | say.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONI am not saying that they were not seriously buyers.

CHAIRPERSONDkay, oh.

MRCLINTONVARTINEPHRON But in terms of the way in which the letter was

structured.

CHAIRPERSONHM.

MRCLINTOMARTINEPHRONANd in the way we read into it.

CHAIRPERSONHM.

MRCLINTOMARTINEPHRON Anything subject to a due diligence means it can

change at any opportune.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONMoment.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONANd approvals and all the necessary things.

CHAIRPERSONHmM and of, and maybe the anonymity of the offeror.

MRCLINTOMARTINEPHRON That too.

CHAIRPERSONa okay.

MRCLINTOMARTINEPHRONThat too.

CHAIRPERSONDkay.

ADVVINCENMALEKA SCBut the cover was revealed later, | mean [intervenes].
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MRCLINTOMARTINEPHRONYes, even once the cover was revealed.

ADVWWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON It still had the same terms. It still had approvals of

their senior management. They had approvals of their senior management. There i
there is a significant amount of, of clauses in this, in this cdfertdatusnthat
says that it is still subject to various stages of.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONNegotiations.

ADVVINCENMALEKA SCNow.

CHAIRPERSONSo there were the, there were still too many variables that could

happen?

MRCLINTOMARTINEPHRONThere were too many variables and to, in order.

CHAIRPERSONa

MRCLINTOMARTINEPHRONTO take this seriously.

CHAIRPERSONDkay.

MRCLINTOMARTINEPHRON | am not at that point. This is the, it is a big

acquisitiont hhas to go down a long road in terms of negotiation.

ADVVINCENMALEKA SCYes, but it was [indistinct].

MRCLINTOMARTINEPHRONIt was clearly [intervenes].

ADVVINCENMALEKA SCOf a first step.

MRCLINTOMARTINEPHRON It was, it was absolytelearly an intention to

transact.

ADVVINCENMALEKA SC Yes, yes. Then you move away from that offer and

begin to raise a totally different topic in paragraph 41. It is again the position of SUC

OCM around J@915. Do you see that?
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MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCiIn paragraph 41 and then you say in paragraph 42 that
out of the blue you received a letteiClitiBiekker Hofmeyr representing Eskom
demanding payment of penalties in the order of R2 billion. Do you see that?

MRCLINTOMARTINEPHRONYes, | do.

ADVVINCENMALEKA SCI have tried to connect what was happening to you in

relation to the first Oakbay Offer and what happened as a result of the letter yot
received froRliffDekker on 1Bly2015 asserting paymef penalty.

MRCLINTOMARTINEPHRON | cannot help you join those dots. | can only give

you the objective facts of what | have.

ADVVINCENMALEKA SCYes, | understand. It is surprising for me and | would

like your comment on it that there is me@sure of commonality between the
Oakbay Offer of R2 billion and the extent of the penalties which were immediatel
asserted by Eskom.

MRCLINTOMARTINEPHRONALt that point in time | would have to say no.

ADVWINCENMALEKA SCYou.

MRCLINTOMARTINEPHRONANd | can only comment for that point in time.

ADVVINCENMALEKA SCYou did not see matters that way at that point in time?

MRCLINTOMARTINEPHRONNO, we did not.

ADVVINCENMALEKA SC Can | ask you Chair to go to the letter and ask

MrEphron to comment on its attachment?

MRCLINTOMARTINEPHRONAre you referring to CE10 page 1847

ADVWINCENMALEKA SCYes.

MRCLINTONMARTINEPHRONCan | take you through this?

ADVVINCENMALEKA SCI will do so. | will ask you to do so antll lI@wyou
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to go to the attached schedule at, at page 1, is it 1877

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC That is the spreadsheet which was attackuidf by

Dekker Hofmeyr as a calculation of the penalties that cameodd BRiligo.
Correct?

MRCLINTOMARTINEPHRONCorrect.

ADVVINCENMALEKA SCI take it that you received this letter?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCI take that you applied your mind to the question of the

penalties and howey were calculated.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCWhat was your view of those penalties after you applied

your mind to them?

MRCLINTOMARTINEPHRON Well the, the penalties were broken down into

different parts.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONINn terms of this, in terms of this spreadsheet. There

was sizing. There was calorific value penalties. There were ash penalties. Basically
summary what this, what this spreadsheet did and what the GitEDdkker

Hofmeyr purported to say was that all the coal that had been supplied by Optimum Co
Mines from the period, 187 right in the top left it is very small. All the coal that ha
been supplied from M&@h2

ADVWINCENMALEKA SCYes.

MRCLINTONVARTINEPHRONDeputy Chief Justice are we together?

ADVVINCENMALEKA SClJa
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CHAIRPERSONes, | am wifmtervenes].

MRCLINTOMARTINEPHRONAII the way through to K@3/5.

CHAIRPERSON{uhuh.

MRCLINTOMARTINEPHRONHad been reject. In other words the value of the

penalties that were implied by the letter and calculated to get to the 2.1 represented tt
full value of the coal that had been supplied for the, for the period 2012 to 2015. S
essentially they wanted a refundtioé aioney that they had paid to Optimum for the
supply of the coal and the, the total coal was around 16.5 million tons for that period.
substantial amount of coal.

ADVVINCENMALEKA SCMy, my, my question is slightly different, but go ahead.

MRCLINFTONMARTINEPHRON So the important part we saw this as completely

ridiculous in that firstly we had commenced the negotiation process to speak about tr
sizing which had been on hold during the Cooperation Agreement and that was the, tt
triggering of 83 of the addendum if you recall. That was the sizing renegotiation and

also we had had numerous discussions regarding the interpretation and the calculatic
for the ash and CV penalty. Eskom took it as if that was the final penalty and levied th
2.1Dbillion penalty on the mine at that point. That was not our biggest problem. Ou
biggest problem was far more severe. We knew that we could defend this, because w
knew what our rights were. The bigger problem was the way in which the penaltie
were p@ was via a set off process and the set off process going forward would

indicate that if Eskom still took the stance of, of, of imposing these penalties on thi
mine then the mine would not be paid for any coal that would subsequently be delivere
post ths letter and it was, was proven that, the very next month in, | am going to jumpg
just a little bit. | think it does have relevance.

ADVWINCENMALEKA SCYes.

Page 119 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

MRCLINTOMARTINEPHRONTO paragraph 47, page 12 or the statement.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONIt says that:

n At the end of éo
In the second line down.
n At t he 20h5dEskorh withheld ypayment for no

justifiable reason in an amount of approximately 58 million for

coal which OCM had delivered that month.sThisglveas pi t e é
| am reading.
nRéea | etter addr es sAudusf0l®d int h e

which Eskom confirmed that it would make payment. Payment

was then refused again at the end of 20¢bistor coal

delivered that mont h. This ti
| am aly jumping to that, we are going to get there, but | am only jumping.

ADVWINCENMALEKA SCYes.

0

BOPs (

me f o

MRCLINTOMARTINEPHRONTo that to prove the effect of the letter that was sent

to us fronCliffDekker Hofmeyr onJlly. The effect of the, of theiwavhich we

read that letter and that is articulated clearly in paragraph 43 of pag

statement which says the following:

e 11 of my

AThe manner in which the penalty pr

meant that penalties could potentially be set off against the
price at which coal was supplied to Eskom by OCM with the
effect that OCM could be required to coal at R1 a ton. The
alleged penalties were therefore a matter of serious concern to

OCM and made business rescue
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CHAIRPERSONsSois is the position that at | e a s

position in terms of the agreement was the position that if they maintained that ther
were penalties that they had the right to impose they could just help themselves t
whatever money you eveupposed to be paid for coal that you had supplied or, or
there was to be some other forum which would determine first whether they were
entitled to that penalty and how much it was?

MRCLINTOMARTINEPHRONNO.

CHAIRPERSONHM.

MRCLINTOMARTINEPHRON The first part of your statement is correct.

CHAIRPERSONa

MRCLINTOMARTINEPHRONThat they.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON Indicated that this, the way in which we read the

letter.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON And together with the fact that July and

AugusR015 were not paid for.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONIt was clear that that was the intention.

CHAIRPERSONa

MRCLINTOMARTINEPHRON That there, this coal would need to be supplied

uncer the CSA.

CHAIRPERSONHM.

MRCLINTONMARTINEPHRONBUuUt it would not be paid for.

CHAIRPERSONHM.
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MRCLINTOMARTINEPHRONI If the, if the interpretation of the agreement was as

per their understanding.

CHAIRPERSONHmM, hm, but you had a diffaremt as to how, how that should

happen if these are penalties?

MRCLINTOMARTINEPHRONWe had a completely different view.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONWe had taken advice at the time.

CHAIRPERSONes, okay.

MRCLINTOMARTINEPHRON That the way in which they were calculating it was

incorrect.

CHAIRPERSONDkay, alright. Thank you.

ADVVINCENMALEKA SC I think your last statement gives an answer to what |

wanted to establish. That you applied yourself to the calculpgoaltéshel am

just talking about the question of the calculation. | am not talking about the rights or tf
obligations arising from it. All | wanted to ask from you is that when you look at the
schedule you must have adopted a position and towestaaish from you what

was your position in relation to the calculation of those penalties?

MRCLINTOMARTINEPHRONOUTr position was that the calculation was wrong.

ADVVINCENMALEKA SCYes. Were you able at that point in time now that you

had oncluded the calculation was wrong, what was the quantum of the penalties
asserted which was wrong? We know the full amount asserted is R2 billion. Had yc
come to the conclusion that it was wrong because they were claiming so much and the
cannot jusyifso much?

MRCLINTONMARTINEPHRONIt is not simple to answer that question.

ADVVINCENMALEKA SCIf you cannot you cannot.
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MRCLINTOMARTINEPHRON It is not simple to answer that question. There are

too many variables if | may in, if | casmarahat, because there is, there are too
many variables. There is sizing, there is CV, there is ash and it would become ver
complicated for the, for this Commission.

CHAIRPERSOMNd, and the, what you regarded as the wrong calculation or method

of céculation led them as far as you were concerned to a wrong total?

MRCLINTOMARTINEPHRONThat is correct.

CHAIRPERSONDkay, alright.

MRCLINTOMARTINEPHRONBuUt | am going to reiterate if | may.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONThat we always knew we could defend that.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONWe always knew in the back of our mind that if that,

because that would trigger arbitration.

CHAIRPERSONa

MRCLINTOMARTINEPHRONWhIat we could not dedi.wit

CHAIRPERSONa

MRCLINTOMARTINEPHRON Was the fact that we had to deliver coal going

forward and Eskom would apply a set off mechanism. So while you are in arbitration
discuss the very penalties.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON No funds would be received by the mine. It would

not be.

CHAIRPERSONa

MRCLINTONMNMARTINEPHRON It would not be possible for the mine to survive on
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that basis.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRON We would, we had hit the saturationl gbink at

that.

CHAIRPERSONVell did you?

MRCLINTOMARTINEPHRONThat time.

CHAIRPERSONDId your, was your position that you were not liable for any penalties
at all or was your position that you were liable for some penalties, buta®t as much
Eskom was saying you were liable for?

MRCLINTOMARTINEPHRONThere may have been an amount that that the mine

was liable for.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON Would, would have to have been determined

through an arbitration process.

CHAIRPERSQONYes, okay.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC Do you know whether that claim of penalty became a

subject matter of arbitration? Remember you had already told us by now when yo
received this letter from CDH.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCThat the parties had agreed to reschedule the arbitration

proceedings for a hearing?

MRCLINTOMARTINEPHRONYes. That [intervenes].

ADVVINCENMALEKA SCIin May2015. 1think you say so in paragraph 39.

MRCLINTOMARTINEPHRON Yes.
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ADVWVINCENMALEKA SCIf | may take you backward.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCI1 assume that that would have been a date which was

agreed with the lawyers of the parties concerned?

MRCLINTOMARTINEPHRON That is correct, but the penalties would not have

been discussed. That would have been an initial hearing that would have taken plac
at that pointin time.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON So the penalties discussiondvoot have come

about at that point.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON Recall that that nothing at that point had been

discussed with respect to the penalties.

ADVVINCENMALEKA SC What | want to understand is that once Eskdm asser

these penalties.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCThere would be a new round of arbitration to determine

that question?

MRCLINTOMARTINEPHRONThat is correct.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON Separate tthe arbitration that was referred to in

point.

ADVWINCENMALEKA SCYes.

MRCLINTONMARTINEPHRONS39.

ADVVINCENMALEKA SCYes. MEphron | am going to get a different topic and
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that is the topic you described as the first Oakbay Offeul@®omedack to the
guestion that you raised in paragraph 43. We will come back to it | can assure you, b
| would like to deal with that issue beginning at paragraph 44. You talk about the
execution of what you call and | read from the last Sepaeagesph 44.

AA confidebitndingydasd|l asnre agreenm
Which you annex as CE11, do you see that?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCI am not too sure how we should deal with it now. You

describe it as a confidettiabrdisclosure agreement. These proceedings are open.

MRCLINTOMARTINEPHRON Yes it is, | think it is very simple to deal with it.

What happened is if you look at the sequence of events.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON The we received 1I6ly letter, We were

processing the implications of the letter. While that happened were seriously
considering placing the mine in business rescue at that point and all that happened c
25July was that we knew that the business restiit@mers would in some way
look to entertain any potential suitors at that point, because that is what busines:
rescue does and that is why a confidentiality-disd¢Ilneare agreement was signed
with respect to certain information that woulah lhe, dov®akbay for, for their going
forward in their discussions. It was only, it was the, the very next week.
AOnNJug22015. . . 0
| am reading from paragraph 45 on page 11 at the bottom.
A On July2D15 the Board of Directors of OCH and OCM
resolvedot commence voluntary business rescue proceedings

in respect of each of OCM and OCH. o
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And if I may continue?

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON i The deci sion to place t|

under business rescue was driven by the facts thaom ad

to OCM being required to sell all coal produced below cost it

not had to contend with the alleged R2 billion penalty and the
prospect of supplying coal to Eskon

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON TheR1 per ton actually comes originally from the

CSA that that, that is the absolute minimum that must be paid by Eskom in the event
a penalty scenario.

ADVVINCENMALEKA SCYes. Thank you for that context, but what | wanted to

understand and withoaitealing confidential information, it seems to me that at that
point in time you had begun to disclose information to Oakbay with a view to conside
its offer, the first offer, correct?

MR CLINTON MARTIN EPHRCx¥rect yes.

ADV VINCENT MALEKA: SBut vithin that period or shortly thereafter you had

executed that NDA you realised that Optimum Coal Mine was now facing seriou:
financial difficulties arising from the fact that it was supplying coal to Eskom below co
and it had to contend with the pdteitiee penalties.

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA SXhd you decided to initiate voluntary business rescue

processes.

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENT MALEKA SKhd that is easy to achieve, you simpysplecial
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resolution.

MR CLINTON MARTIN EPHRIMt is correct.

ADV VINCENT MALEKA 3@d the proceedings commence.

MR CLINTON MARTIN EPHRCYrect yes.

ADV VINCENT MALEKA $hat | want to understand is did that mean at that point

in time wheygou put Optimum Coal Mine into business rescue mean that you are
closing the door for the negotiations which were proceeding with Oakbay or you left
up to the business rescue practitioners to take the matter further with Oakbay?

MR CLINTON MARTIN EPHRWa&Ileft it up to the business rescue practitioners.

ADV VINCENT MALEKA S0 the offer was still on the table?

MR CLINTON MARTIN EPHRCOYrect.

ADV VINCENT MALEKA S®ank you for that. Then you say in paragraph 47 that

the relationship betwdeskom and Optimum Coal continued further to deteriorate
reflecting on paragraph 47 of your statement.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA: S&nd there you say that Optimum Coal continued to

supply its coal to Eskom for July and Auguev@oed two separate amounts,
correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA Fd that is an issue which | had skipped because you

had raised it in paragraph 43, |l &m not

referencing thatrpagr aph t o make it cl ear t hat I

context that | begin to raise the concern you raised in paragraph 43. Do you know wt
Eskom withheld?

MR CLINTON MARTIN EPHRXN
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ADV VINCENT MALEKA & you raise it with them?

MR CLINTON MARTIN EPHR@a8I tried.

ADV VINCENT MALEKA &@d what did they say?

MR CLINTON MARTIN EPHRDMNre was no response from Eskom.

ADV VINCENT MALEKA 2@d then what is true as you say that ultimately the two

invoices referred to in paalyd7 were paid by Eskom but under the new ownership
regime of the mine being the proprietary interest of Tegeta and/or Oakbay, correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA $thy would Eskom pay money to an entity which did not

suppy coal to it and not to Optimum Coal which was then under business rescue anc
not controlled by Tegeta and/or Oakbay?

MR CLINTON MARTIN EPHR@It to correct you Mr Maleka that these payments

were made in June 2016 when Optimumvivas Oakbay hachtol.

ADV VINCENT MALEKA S | understand but the point is different the point is

payments in June 2016 are made in respect of coal deliveries not by Tegeta and/c
Oakbay, these are the invoices already issued.

MR CLINTON MARTIN EPHR&A\so thespayments were made to OCM in June

2016.

ADV VINCENT MALEKA $@nderstand that.

MR CLINTON MARTIN EPHRQbI directly to Tegeta and why they were paid a

year |l ater | dondét know.

ADV VINCENT MALEKAS@es maybe | ém dr awi thg t oo

simple point is that Oakbay, OCM at that point in time relied on its parent company f
financial support.

MR CLINTON MARTIN EPHRA®I you referring to July 20157
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ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHRY2N, correct.

ADV VINCENT MBKA SC Yes. And those were the shareholders who were

interested in that payment because it is their asset.

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA S€s, and they were not paid at that point in time.

MR CLINTON MARTIN EPHRON

ADVVINCENT MALEKA:S¥es, and the payment is made to the same company but

under different ownership.

MR CLINTON MARTIN EPHRDNat 6s correct .

ADV VINCENT MALEKA S@e question is why.

MR CLINTON MARTIN EPHRIONc an 6t answer t hat .

CHAIRPERSONtale it that when you say you can

know the answer?

MR CLINTON MARTIN EPHRIONd on 6 t know the answer to

CHAIRPERSONa okay, you are not refusing to answer?

MR CLINTON MARTIN EPHRMNI am not refusing to ansmgthing.

CHAIRPERSONa okay.

ADV VINCENT MALEKASCh ai r for me it sounds a bif

not a businessman but i f my company i s
resources to fund t hi glnoeprel wauld cestainlyaansd a
that issue seriously, even if it means that | walk to the door of the client and say pleas
pay.

CHAIRPERSONes, yes.

ADV VINCENT MALEKA u t itds something that Mr
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can move on. We argartagraph 48 and you explain quite clear in that paragraph
that the objective of the business rescue practitioners was to avoid liquidation, correct

MR CLINTON MARTIN EPHRCO\Yrect.

ADV VINCENT MALEKA SZs. What would have happened if liquidation

taken place? Just in brief in terms of the interest of the parties at play, the interest ¢

Eskom and the interest of OCM.

MR CLINTON MARTIN EPHR@bI besides job losses, besides the cessation of
deliveries of coal t Hdehawe @ccurreduasi a result f f a ¢
liquidation.

ADV VINCENT MALEKA SO it was in the interest of all concerned to avoid that

potential?

MR CLINTON MARTIN EPHRANSolutely.

ADV VINCENT MALEKA SKhd the business practitioners had that in mind when

they addressed the letter of 20 August 2015, Chair you will find that letter at page 197.

CHAIRPERSON hank you.

ADV VINCENT MALEKA $Gs addressed by Werksmans Attorneys on behalf of the

BRPOs. You wi | | see thatthey? i s addr esse

MR CLINTON MARTIN EPHRDNMN 6 s addressed to Matjil a

Mbuwene and also Ayanda Nteta.

ADV VINCENT MALEKA St@s, and then it proposes a way forward in relation to

how the operations of OCM could be saved by makingYau offirsee that on
page 198 and unless you think otherwise | direct your attention to paragraph 7 on pac
198. Do you see that?

MR CLINTON MARTIN EPHRIQIN thank you.

ADV VINCENT MALEKACnd itdéds an offer to supply
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inerim agreement at a price, do you know what the price was? | mean my reading c
this is that what this letter was proposing was what the parties had negotiated under tt
4th Addendum.

MR CLINTON MARTIN EPHRIQNNk the number would have been sidithea

reason why | say that is because it would have been based on the costs to recover tf
costs of Optimum, keep the mine open, recover the costs of what it produced, coal fc
Eskom, itds 1 mportant at this weotldoge t o
Eskom so all the costs associated with the mine would have then been lumped into tf
cost to supply Eskom. It was a very easy calculation.

ADV_VINCENT MALEKA: S¥es, yes, in fact when you look at the middle of

paragraph 7 it says the costseinnterim agreement are not materially different from

the costs provided to Eskom as part of the Cooperation Agreement process and hav
only been adjusted to take into account, to take account of the different time perio
during which the coal is to pelsd, do you see that?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA S0 they are repeating the historical basis of charging the

price.

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA Sthich had been previouslyessegd in the days o the

Cooperation OAgreement?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA Sright. | wonder whether you will be able to explain to

us what was the response of Eskom to this Werksmans proposal? You can pick up &
answer to that question from paragraph 50 of your statement.

MR CLINTON MARTIN EPHRRHA¥agraph 50 comes a little bit after.
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ADV VINCENT MALEKA 8Xkay.

MR CLINTON MARTIN EPHRONI s t give me one second.

exact date that thregponded.

ADV VINCENT MALEKA Stan we take it from this perspective that we now know

that the BRPOs had suspended the supply

MR CLINTON MARTIN EPHROD& s that 6s better.

ADV VINCENT MALEKA 2@d then Eskom started to engage Withm and t ha
when a meeting was called between them and Mr Koko.

MR CLINTON MARTIN EPHRDNat 6 s correct. Okay 1 06ve

in terms of hawthe sequence of events, it was some years ago.

ADV VINCENT MALEKA SYes.

MR _CLINTON MAIN EPHRON So the business rescue practitioners were

appointed on th& df August, there was various attempts for a meeting to reach an
agreement and this was in 48, however E
in the last situation, the lasiment on the ®@f August the business rescue
practitioners and they would be better placed to describe this, but the business resct
practitioners within their right suspended the onerous contract of Optimum to
Hendrienna Power Station and withudpEnsion the indicated that they would be
willing to offer an interim arrangement to supply coal at cost while a negotiation coul
take place for the longer term.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHR&MN that went on for until thaf $eptember.

ADV VINCENT MALEKA SE€s.

MR CLINTON MARTIN EPHR®™Hre Mr Molefe and Mr Koko called the business

rescue practitioners and myself to a meeting at Megawatt Park.
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ADV VINCENT MALEKA S0Gu attended that meeting?

MR CLINTON MARTIN EPHRY2N | did.

ADV VINCENT MALEKA &@an you tell us what happened?

MR CLINTON MARTIN EPHR®Nwhen we arrived at Megawatt Park and we went

into the meeting room we were told that Mr Molefe and Mr Koko wanted to meet wit
me alone, which | did, andaattieetingc an | say it wasnodét ver
and Mr Koko advised that we must immediately restore the supply of coal to Hendrien
I said at the time that we were now | 0nm
say still the managernef the mine under the business rescue practitioners and as a
sharehol der as Gl encor e, so | coul dnot
business rescue practitioners. | did however say that subject to Glencore agreein
which | would havedtmublecheck with my superiors that then we would continue to
fund the mine in order to supply Eskom because supplying Eskom was very onerou
and for every ton you supplied you didn
that was when we undertoodnamitment to continue to fund and to turn the conveyer
belts back on, but that was clearly on the commitment from Mr Molefe that they woul
negotiate with OCM in good faith.

ADV VINCENT MALEKA S0Ou see Chair what | find surprising is this, that you a

not the manager of the business at that point in time and the true and legal managel
of the business are shut out of the meeting and you are asked to talk about operation
matters relating to that business, that:

MR CLINON MARTIN EPHRON is strange in one sense but in another sense

Glencore was supplying the-quatmencement funding so Glencore was supplying
the PCF to Optimum for it to continue in the same way as it was before the busines

rescue proceedings, selé@ncore did not continue that funding business rescue would
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end and |l iquidation proceedings would c
strange as it appears.

ADV VINCENT MALEKA S€, but you undermined legal processes.

MR CLINTON MARTIN EPHR®Obssibly right, at that point in time it appeared it

was strange but it allowed, the business rescue practitioners allowed me to meet wit
Mr Molefe and Mr Koko alone, so | could only have assumed that they sanctioned it ar
were happy with metodothat ' t wasndét my jurisdiction

ADV VINCENT MALEKA $€s, well what happened what was tpeiendf that

meeting?

MR CLINTON MARTIN EPHRODIN engboint of the meeting succinctly was that

Eskom agreed that they would open up negotiations with i©Opataum for
restarting the supply of coal.

ADV VINCENT MALEKA $Xkay, and did it get a sense of what will be the nature of

the negotiation?

MR CLINTON MARTIN EPHRKN at that point no. We at that point just wanted a

foot in the door rather thating with the CEO of Eskom discussing the terms of a
deal.

ADV VINCENT MALEKA:SC take it t hat you report.

outcome of the meeting was?

MR CLINTON MARTIN EPHRI®ediately thereafter yes | called my superiors.

ADV _VINCENT MAKA SC Yes, and you also say that you reported to Mr

Glasenberg?

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA SCe s |, and the BRPOs t ook a v

in the light of the promise for negotiations, correct?
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MR CLINTON MAR EPHRQONCorrect.

ADV VINCENT MALEKA Shd you tell the story about that view form paragraph

53?
MR CLINTON MARTIN EPHROM at 6s correct , we contac
advise him that webve agreed, Glledmt or e

reading from paragraph 53 and t hat t h
recommence the supply of coal during a negotiation period and what is important is th
it would be at a price of R150 per ton, which was the CSA price at that point anc
payment rezled to be made every seven days. You will appreciate that Eskom had
withheld payment the previous month so
point of view that because Eskom withheld payment causing further hardship it wa
agreed that paymerduld be made every seven days.

ADV VINCENT MALEKA S€s, then what was the response?

MR CLINTON MARTIN EPHREXKom agreed.

ADV VINCENT MALEKA Sd then in paragraph 54 you say that Eskom did not

engage in any further negotiations despite Q@ihgoignificant information to
Eskom to demonstrate its precarious financial position, correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA S@e will get to paragraph 61 that yourefesence.

You begin to talk about the second Qaffdraynless there is any further issue you
want to raise in relation to the first
matters ended after they had assumed management of OCM | would like to deal quick
with the second Oakbay offer.

MR CLINTONARTIN EPHRON hat 6s f i ne.

ADV VINCENT MALEKA &€ you happy with that?
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MR CLINTON MARTIN EPHR®Ne.

ADV VINCENT MALEKA S0u set out the second offer at CE13 Chair it is at page
207.

CHAIRPERSON hank you.

ADV VINCENT MALEKA 3J@is timehe offer is made by Oakbay itself, you will find

it at 207.

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENT MALEKA®M d i td6s around September 2

offer, and the purchase price is set out in page 208, paragraph 3hakespaigairc
consideration of R1 for acquisition of shares together with certain financial
commitments do you see that?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA &Cight. Whatl see that the offer was addressed to the

BRP, did you yourselfaire knowledge of this offer and if so when?

MR CLINTON MARTIN EPHRCH you ask the question again please?

ADV VINCENT MALEKA 3Cyou look at page 207 the offer was addressed to the

BRPOS, because they were the managers af

MR CLINTON RRAIN EPHRONes.

ADV VINCENT MALEKA S¥¢hen did you get knowledge of this offer?

MR CLINTON MARTIN EPHR@®W&lwould have been advised at a similar time.

ADV VINCENT MALEKA $4re or less a similar time?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENTAVMEKA SC Alright. And do you know what was the response of the

BRPO6s to this offer?

MR CLINTON MARTIN EPHR®M | | yes the BRPO6s wrote
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explanations and clarifications around
212.

ADV VINCENT MALEKA: SBecause mine is 215, | mean you saidj212 2,

yes.

MR CLINTON MARTIN EPHR@Nwas the normal type of negotiation that we

discussed all the different aspects that would be involved in terms of a deal of such
nat ur e efernngd tolpégm 218 now, the likes of interim period financing, post
commencement financing, -temgy borrowings, environmental liability, contractor,
etcetera etcetera, Eskom, all the other stuff that would ordinarily be required for such
transaction.

ADV VINCENT MALEKA S@s, so the BRC were trying to engage in earnest with

that offer?

MR CLINTON MARTIN EPHRDNat 6 s correct .

ADV VINCENT MALEKA 2@d then you divert a bit from that second offer and the

BRPO6s response by happeasgpg itherdpf Septembev 2005t wh |
you do so in paragraph 58 and you say the following day, thhdbisSbptethber

2015, President Jacob Zuma announced that he would appoint Mr Zwane as the
Minister of Mineral Resources from 23 Septembuar 2013,

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA SIa, is there any significance to your reference to that

event?

MR CLINTON MARTIN EPHR@NI think it just follows the ordinary course in terms

of the sequence of the documents aténadleen Minister Zwane was appointed.

ADV VINCENT MALEKA SE€s, you simply record a historical fact, correct?

MR CLINTON MARTIN EPHRCxYrect yes.
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ADV VINCENT MALEKA: S@nd then you deal with matters relating to an

engagement t handertaking reliRJR® somethimg you described as
the first longrm proposal. You do so from paragraph 59. Can | ask you just in simple
summarised format what that proposal was all about, what did it seek to achieve?

MR CLINTON MARTIN EPHR®MNI thik it was important to note that whilst there

was an offer from Oakbay at the time it was first prize for the shareholders to do a de
or for the Dbusiness rescue practitioner
what brought rise to the firstemg proposal. Also in line with the discussions that |
had had with Mr Molefe at the time that indicated that Eskom was willing to negotiate
good faith, and the ldegn proposal is very, very similar t6 Algeldndum.

ADV VINCENT MALEKA S@s thank you. Chair Ms Molefe has just picked up the

date relating to that meeting between then Minister Ramatlhodi, Dr Ngubani and M
Molefe, and she says that it was around September 2015 when that meeting tool
place.

CHAIRPERSONOKkay thank you. Arahcyou remember where we were, what

months we were when we were talking about the meetings that witness was having wi
Mr Molefe | think May and June.

ADV VINCENT MALEKA StCwas in the first one was in May, the second was in

June and there was arotime in July.

CHAIRPERSONYes both in the same year as th

very helpful.

ADV VINCENT MALEKA $@ean you confirm that you had by now, by September,

had the sum total of three separate meetings with Mr Molefe?

MR CINNTON MARTIN EPHRAMNat is correct.

ADV VINCENT MALEKA SCe s , and you said that t hat
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submitted to Mr Koko and to Mr Molefe, am | reading your, the contents of your affiday
correctly.

MR CLINTON MARTIN EPHRIOBl m | le-shéckimgo u b

ADV VINCENT MALEKA3CoO m at paragraph 59 we wil/

when the BRPO6s testify.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA $Qust want you to summarise for us your understanding
thatthere wasafurtkemgage ment t hat took pl ace bet)

MR CLINTON MARTIN EPHRKNthat is correct a letter was sent orit tlheks

like the 17 of September and it was a proposal from Optimum Coal Mine in business
rescue, a settlement proposafstattention Mr Brian Molefe, Mr Mtjila Koko and Mr
Rishaban Moodley of Cliff Decker Hofmeyr.

ADV VINCENT MALEKA ¥€s and then there was a response to it.

MR CLINTON MARTIN EPHRAYN there is a long letter and it again deals with all

the issues armackground of Optimum the history, the penalties, the extension of the
contract, i t 60s thAddendusniit hasdagawtdifferemtiation$dout it h e
what was important from our perspective is that we had another objective view from tt
busimess rescue practitioners of what we were previously saying made sense in term:
of the survival of the mine.

ADV VINCENT MALEKA = s . Therebs a response to

Cliff Decker, it is on page 228. The sum total of that refipainEskism had
considered that proposal and it did not accept it, and Eskom was insisting on paymel
of penalties which had to be made in full and that was not negotiable.

MR CLINTON MARTIN EPHRDN at 0 s correct.

ADV VINCENT MALEKA & d t h ean issudvehickeidraised by Cliff Decker
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around asset stripping, you will see that on page 228, paragraph 3.

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENT MALEKA 3@d of course Werksmans response to it on page 230.

MR CLINTON MARTIN EPHRCYrect

ADV VINCENT MALEKA &@d you are aware of that response?

MR CLINTON MARTIN EPHROANe s I f I may, I t hink [

Werksmans response.

ADV VINCENT MALEKA & s . Chair i1itbdés at page 230

CHAIRPERSONes | found it thank you.

MR CLINON MARTIN EPHRONVerksmans letter is to Cliff Dekker Hofmeyr

attention Mr Rishaban Moodley. And there are two paragraphs | would like to reac
That i sorry clauses. There is clause 2 and clause 3. Clause 2.
AWe are disappoi nhnoeattempthoaengage avith thea v e
substance of our proposal or to make any counter proposal. Our clients are
considering how to proceed and we w
This is of course on behalf of the business rescue practitioners.

ADV VINCENT MALAKC Yes.

MR CLINTON MARTIN EPHRAIN then in Point 3.

AOur client categorically reject t
stripped at the Optimum Mine. No assets have been removed from the
Optimum Mine except for certain arm length dfposads assets that

were surplus to requirements which have been approved by the joint

business rescue practitioners in accordance with Section 134 of The

Companies Act and the secure creditor who has taken possession of all of

OCMO6s movable assets. o
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ADVVINCENT MALEKA :SQPes. It is a serious allegation to make about and

concerning the business rescue practitioners.

MR CLINTON MARTIN EPHRCO\Yrect.

ADV VINCENT MALEKA: S¥es. Do you know how this issue was resolved

ultimately or was it left jue¢ the matter of making allegations and repudiation of
those allegations on behalf of the business rescue practitioners?

MR CLINTON MARTIN EPHREBIM my recollection this never came up again.

ADV VINCENT MALEKA Stkay. Alright then the next ehatyour statement

deals with the offer by Pembane.

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA $% now know who Pembane is?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA $Gs the minority shareholder in LCM.

MR CLINTON MARTIN EPMNRIhat is correct.

ADV VINCENT MALEKA &Tright you deal with that issue from paragraph 62. You

can summarise it fairly quickly because we know that no headway was made in relatic
to that offer for one simple reason. And do you know what asms thdyre
Pembane could not progress negotiation relating to its offer?

MR CLINTON MARTIN EPHRY2N | do.

ADV VINCENT MALEKA ¥E€s tell us.

MR CLINTON MARTIN EPHROMat was Pembane thought in their opinion that

they would be able to in some wayiategor renegotiate the CSA in terms of in some
way that mirrored the fourth addendum.

ADV VINCENT MALEKA S@ey thought that they would achieve what you failed to

achieve?
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MR CLINTON MARTIN EPHRYDN never know.

ADV VINCENT MALEKA 8&kay. Andid they succeed?

MR CLINTON MARTIN EPHRNthey did not.

ADV VINCENT MALEKA SYhy not to the best of your knowledge?

MR CLINTON MARTIN EPHRToNhe best of my knowledge | do not know why.

ADV VINCENT MALEKA Sut you say in your statememtBbleom refused to

negotiate the CSA as far as Pembane told you?

MR CLINTON MARTIN EPHRUTi¢YI they gave Pembane the same answer that

they gave the business rescue practitioners and the same answer that they gave
Glencore.

ADV VINCENT MALEKA SArignt. And then Pembane finally told you where it

stands in relation to that offer by writing a letter to you and the letter was received b
the BRPG6s on the 11 February 2016.

MR CLINTON MARTIN EPHR®@&hy months later yes.

ADV VINCENT MALEKA 84any mahs later. Chair it is at page 252.

CHAIRPERSONP52.

ADV VINCENT MALEKA SE€s.

CHAIRPERSONhank you.

ADV VINCENT MALEKA S course by this time when Pembane writes this letter

there had been some significant progress relating to thenadugttietem Oak Bay
and or Tegeta with Optimum Coal Mi ne t hr

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA S¥u begin to talk about the progress late into those

negotiations from paragraph 66 of your statement. réfed tpoa meeting which

was held on the 20 October 2015 which involved representatives of different stak
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hol der s . The BRPOSs, Gl encore and the r ¢

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENT MALEKA SGu give us the nartbere?

MR CLINTON MARTIN EPHRCd\Yrect.

ADV VINCENT MALEKA SGu were present at that meeting?

MR CLINTON MARTIN EPHRIGQMNS.

ADV VINCENT MALEKA d can you sum up the discussions which took place
there and the upshot of those discussions?

MR CLINTON MARTIN EPHRTdiscussionaere around the sale of shares of

Optimum Coal Mine only and did not include any of the other assets that were owne
by Optimum Coal Holdings. It was a relatively brief discussion and it was very much
line wh offer number 2 that we had received from Oak Bay.

ADV VINCENT MALEKA SYhere did the discussion take place?

MR CLINTON MARTIN EPHRION Saxonwol d at the home o

ADV VINCENT MALEKA ®0© you know why it was held there?

MR CLINTON MARI EPHRQNNo. They requested it and we agreed.

ADV VINCENT MALEKA 2right in paragraph 368 you record a position taken by

the BRPG6s in relation to the discussion
parameters of that transactionct®rre

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA Stan you summarise the parameters of the transaction

for us because it seems to me that it is no longer around the mine only but also of oth
assets that were involved in the course of nbactiomal parameters of the
discussion.

MR CLINTON MARTIN EPHRRE&at that point in time it was still only about OCM
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and we specifically indicated that OCHGZ
would ndt it would ndtthe sale would not idelthat asset.

ADV VINCENT MALEKA Sth | see so at that time you took the view that the R1

offer related to the mine only, correct?

MR CLINTON MARTIN EPHRCdYrect.

ADV VINCENT MALEKA Sank you for that. And then the BRP imposed some

dates byvhich Oak Bay had to complete a DD, correct?

MR CLINTON MARTIN EPHRIt is correct.

ADV VINCENT MALEKA #@d that was the 30 November 2015?

MR CLINTON MARTIN EPHRIN4t is correct.

ADV VINCENT MALEKA $kay. And the DD was done. Do ywuram it was

completed?

MR CLINTON MARTIN EPHRMNbut it would have been before the 30 November.

ADV VINCENT MALEKA S&henever it was there was some progress relating to

the negotiations because you say in paragraph 7Ndhatdret2 2015 OalBay
and OCH and OCM concluded-aindimg time sheet.

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA S@s. Chair you will find it on page 253. | am not going

to waste time on it unless Mr Ephron would want to raise seveoalndsties a

CHAIRPERSONhank you.

ADV VINCENT MALEKA 3@m interested in the next paragraph that follows. You

say someone out of the blue contacted you about the proposed acquisition of OCN
who was that?

MR CLINTON MARTIN EPHRDWt was Mr Joddphela.

ADV VINCENT MALEKA §$tho is he?
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MR CLINTON MARTIN EPHR@Nwas the deputy director general of the DMR.

ADV VINCENT MALEKA ®u you know him before he contacted you?

MR CLINTON MARTIN EPHRY#N | did.

ADV VINCENT MALEKA 2@d what dihei why did he contact you in relation to

this transaction?

MR CLINTON MARTIN EPHREAG& contacted us to indicate that he is aware of the

transaction. Of course again to reiterate that Optimum was very high profile in terms .
the media.

ADV VINCENTAMEKA SCYes.

MR CLINTON MARTIN EPHRAN of course the DMR was aware of it.

CHAIRPERSONDMR again being the Department of Mineral Resources?

MR CLINTON MARTIN EPHRO#Mt is correct. And he indicated to me that a sale

of OCM in other words theenonly would not be sufficient in that all the assets of
OCH would need to be included in the sale of any sale process.

ADV VINCENT MALEKA $fe was a third party to the negotiations?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA: SBo you know where he got information around the

negotiations?

MR CLINTON MARTIN EPHRIGM not aware.

ADV VINCENT MALEKA S you know why he would be interested in expanding

the asset base of the transaction?

MR CLINTON MARTIN EPHRB& did not @borate. Besides the fact that in his

view it made more sense. | did not get the impression at that point that he understoc
the intricacies of the deal.

ADV VINCENT MALEKA $Xkay. Chair can | move on?

Page 146 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

CHAIRPERSONes you may move on.

ADV VINCENTAMEKA SC Thank you. And then you refer to a meeting that was
called on the 24 November 2015.

MR CLINTON MARTIN EPHRIt is correct.

ADV VINCENT MALEKA 3tho called that meeting? You deal with it at paragraph

73.

MR CLINTON MARTIN EPHR®¥¢ Isee that | am not sure whbwould have

beeni no sorry Eskom called the meeting.

ADV VINCENT MALEKA &Skom called the meeting?

MR CLINTON MARTIN EPHREXKOmM called the meeting.

ADV VINCENT MALEKA @ you attend the meeting?

MR CLINTON MARTEPHRQONNOoO.

ADV VINCENT MALEKA SGu did not. Do you know who attended it?

MR CLINTON MARTIN EPHRIQIN.

ADV VINCENT MALEKA $Xkay who did?

MR CLINTON MARTIN EPHRONe meeting was attended by Mr Blankfield on

behalf of Glencore.

ADV VINCENMALEKA SCyYes.

MR CLINTON MARTIN EPHRDM e BRPO S, Oak Bay who wa

Howa, Mr Chowla and Ms Raghaven and Eskom was represented by Mr Koko
Suzanne Daniels, Edward Mabalane and Ayanda Ntetha.

ADV VINCENT MALEKA Sf&s and you refer & copy of the minutes that you

identify in CE23 and | have looked at the minutes Chair they are to be found at pag
259.

CHAIRPERSONhank you.
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ADV VINCENT MALEKA SQAIl I would like you to confirm in that regard is that

Eskom expressed a view aldiat it expected OCM to do notwithstanding the fact
that there negotiations and notwithstanding the fact that it called for that meeting ti
provide an update to it of the negotiations?

MR CLINTON MARTIN EPHRIt is correct.

ADV VINCENT MALEKA S€s. What was the bottom line of Eskom?

MR CLINTON MARTIN EPHRON clearly articulated in paragraph 74 on page 19 if
| may?

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHR®N Koko further stated that Eskom would not

provide consent to anyhgeection with Oak Bay unless the transaction extended
beyond OCM to include all assets of the OCH group including OCH interests in th
Richards Bay Coal Terminal and Koornfontein.

ADV VINCENT MALEKA S®u have already told us that this is not ttiedirst

that a third party outside the negotiating party raises the question of expanding thi
assets relating to that transaction? You have indicated that Mr Raphela raised th
issue and you were quite surprised why he would raise the issue ang/gou were
realised that he did not understand the complexity of the transaction, correct?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA S®at issues again raised by the third party who was not

part and parcel of the negotiations and thKbisoMr

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA ®&X&ay. Why would he raise that issue, do you know?

MR CLINTON MARTIN EPHRYHS. At the time we considered because there was

a guarantee between OCH iramemns tOgeformtne | i e
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contract of the CSA that in the event that OCM did not perform that contract Eskor
would have a right to claim against that guarantee towards OCH and OCH had othe
assets which we have discussed, the two other subsidiariessanitherasmaller

ones. So it was with that in niimeelassumed at the time that that was the purpose

of why they wanted to join the other assets into the sale process.

ADV VINCENT MALEKA S0 the idea was to protect the interest of Eskom?

MR CLINTOMARTIN EPHRONhat is correct.

ADV VINCENT MALEKA Sf@s. And the guarantee and the protection of Eskom

interests would work to the extent that the guarantee was alive, correct?

MR CLINTON MARTIN EPHRCOYrect.

ADV VINCENT MALEKA S@hat happerthe moment OCM is now owned by a

third party? Let us assume for now that OCM is now owned by Tegeta and or Oak Ba
What would happen to protect the interests of Eskom in that regard?

MR CLINTON MARTIN EPHREBXom would need to somehow satisfy ltlemsmse

that the guarantee has some value. So there would have to be either other assets or
cash collateralized or something to that effect because therettedreadwns a
guarantee that guarantee was in place in the original CSA. So if one bought OCM
its own then something would need to be done in order to protectp@Edt

Eskom under that guarantee.

ADV VINCENT MALEKA S0 you would expect to be the same mirror of the same

protection?

MR CLINTON MARTIN EPHRODIMt is where we thouthlatt came from that is

why we indicated that it may héhat it has some merit.

ADV VINCENT MALEKA SE€s.

CHAIRPERSONDId the two meetings namely the one with Mr Raphela and the one
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with Eskom whi€tboth of which were in November did the étirmgmé&ake place
within days of each other or are you not able to remember?

MR CLINTON MARTIN EPHR®GNbe honest | could not recall the exact date that

the meeting took place with Mr Raphela.

CHAIRPERSONes.

MR CLINTON MARTIN EPHREBHSIdes thedathat it took place during November.

CHAIRPERSONN November. Yes. Okay alright thank you.

ADV VINCENT MALEKA: SThank you Chair. You then reflect on the attitude

adopted by Mr Koko in paragraph 74 of your statement about how Eskom may consid
consenting to the transaction involving the sale of OCM. Can | ask you just in brief t
deal with what were his requirements at that point in time?

MR CLINTON MARTIN EPHRIQMNNK it is reflected inihis the minutes.

ADV VINCENT MALEKA SE€s.

MR CINTON MARTIN EPHRQ@¥hich is on page 259.

ADV VINCENT MALEKA ¥€s. But to summarise the minutes in paragraph 74.

MR CLINTON MARTIN EPHR®@# just to summarise the minutes was simply put

that Eskom was not willing to renegotiate the contyasiayh aard that again that
the assetb the other assets of OCH needed to be included in the sale process.

ADV VINCENT MALEKA S@ any future transaction which Eskom would be willing

to bl ess mu s t i nvol ve al s o tarnninal asdaalsee o f
the Koornfontein Mine.

MR CLINTON MARTINEPHRD®N correct you OCHG6s inter

ADV VINCENT MALEKASChank you very much. OCH®6 s

Bay Coal Terminal a&uabrnfonteidine.

MR CLINTON MARTIN EPHRI4t is coect.
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ADV VINCENT MALEKA ¥8s. And what is interesting is the matter we have dealt

with but you say in the interest of f ai
position had some merit but | noted it was the same message that | radnreceived
the DMR earlier that month. o Correct?

MR CLINTON MARTIN EPHRIt is correct.

ADV VINCENT MALEKA $€s. Chair | am going to move to a different topic and it

involves the meeting between Mr Glasenberg and Minister Zwane at the time.

CHAIRPERSOD Yes before that you say Mr Kok

of the financial position in which OCM would be if Glencore withdrew its financia
support, is that the reason why you say what he said had merit?

MR CLINTON MARTIN EPHRToNbe dittle bit more specific.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRDMNre was a guarantee between OCM and OCH.

CHAIRPERSONres, yes.

MR CLINTON MARTIN EPHR&MN OCH had other assets.

CHAIRPERSONMNDkay. Yes.

MR CLINTON MARTIN EPHR®&XNN thewent.

CHAIRPERSONes.

MR CLINTON MARTIN EPHROMNhere being a problem at OCM level.

CHAIRPERSONAa.

MR CLINTON MARTIN EPHRONey would be entitled to claim against other

assets.

CHAIRPERSONes.

MR CLINTON MARTIN EPHREBdIM OCH.

CHAIRPERS® Okay. Okay.

Page 151 of 183



10

20

27 FEBRUARY 2019 17 DAY 57

MR CLINTON MARTIN EPHRIOMas not a Glencore guarantee.

CHAIRPERSONDkay.

MR CLINTON MARTIN EPHRDINs wag this crosguaranteé this guarantee

was in place from the original CSA dated 1993.

CHAIRPERSONYes. So the princigleorrect it is just the identity of who provided

the guarantee OCH instead Glencore?

MR CLINTON MARTIN EPHRIt is correct.

CHAIRPERSONes. Okay.

ADV VINCENT MALEKA $#Gs security | mean.

MR CLINTON MARTIN EPHRIN4t is correct.

ADV WICENT MALEKA S@es. If you are happy we can move to the next topic

which you begin to deal with from paragraph 75. And it is a matter that had receive
serious attention from the Public Protector Chair as you remember.

CHAIRPERSONres, yes.

ADV WICENT MALEKA S®Ir Ephron can | ask you to deal with that issue?

\MR_CLINTON MARTIN EPHRCB% the initial contact was made by Minister

Zwanebdbs office directly to Mr Gl asenbetl
meeting for the 1 December 26fvebn the Minister and Mr Glasenberg. At that
stage there was no indication of what the Minister wanted to discuss with Mr
Glasenberg.

ADV VINCENT MALEKA $€s. Your understanding is that it is Minister Zwane who

initiated the meeting?

MR CLINTON MARI EPHRQNTI hat is correct.

ADV VINCENT MALEKA $ikay. And you make it quite clear in paragraph 16 that

the meeting.
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CHAIRPERSONParagraph?

ADV_VINCENT MALEKA: Searagragh 76 | am sorry that the meeting was
scheduled to take place in Switdestathe 1 December 2015.

MR CLINTON MARTIN EPHRIt is correct.

ADV VINCENT MALEKA 3@m happy to follow the sequence of the meeting and

skip paragraph 77 which | can come back to or we can deal with the sequence o
events as you describe froragpaph 17 and later we will get back to the meeting?

CHAIRPERSONBuUt before that let us go back to your answer to the question that

whether it is your understanding that it was Minister Zwane who initiated that meeting
How is your level of confidémaieis actually the position?

MR CLINTON MARTIN EPHRI is what | am told is a 100% accurate.

CHAIRPERSONDkay thank you.

ADV VINCENT MALEKA SAlright let us follow the sequence of your statement.

You then introduce a third offer.

MR CLINTONARTIN EPHRONZes.

ADV VINCENT MALEKA &&bm Oak Bay.

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA SAhd you say that it was for the amount of R1 billion,

correct?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA S0o you remember what assets were covered by that

purchase price?

MR CLINTON MARTIN EPHR®Nvas all the assets of OCH which included the

other subsidiaries specifically OCT which was the Richards Bay allocation. Richard

Bay Coal Terminal shares amirfontein.
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ADV VINCENT MALEKA #&@d you say that Glencore considered that offer but was

not prepared to accept it.

MR CLINTON MARTIN EPHRI4t is correct.

ADV VINCENT MALEKA St@s. | will not ask you why not. Then you refer to a

meeting whiahas held on the 26 November 2015. You do so in paragraph 80 on page
21. Do you see that?

MR CLINTON MARTIN EPHRY2N | do.

ADV VINCENT MALEKA SGu were present at that meeting?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA S¢ho else wasesent?

MR CLINTON MARTIN EPHR®MNAjay Gupta.

ADV VINCENT MALEKA 3&@d what did you tell him at that meeting?

MR CLINTON MARTIN EPHROMId him that the offer of R1 billion for all the

assets of OCH was declined.

ADV VINCENT MALEKA #@d athat stage OCM was still in business rescue?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA Ses. And there was again the threat or the potential for

liquidation?

MR CLINTON MARTIN EPHRINt is correct.

ADV VINCENT MALEKA SE€s.

CHAIRPERSONThei was the offer R1 million or R1 billion? | thought you said R1

million?

MR CLINTON MARTIN EPHRRMNDillion.

CHAIRPERSONR1 billion.

CHAIRPERSONR1 billion.
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CHAIRPERSONes okay.

ADV VINCENT MALEKA S@e go to a differeapit and it is a matter that was
considered by the Portfolio Committee and also the Public Protector relating to the s
called Section 54 Notices. It is Section 54 of the Mine @nWiHealtealth and

Safety Act 29 of 1996 Chair. | am sure ydieaalen occasion to deal with these

sorts of notices before, correct?

MR CLINTON MARTIN EPHRY2N.

ADV VINCENT MALEKA Y8s. Then they are issued by Mibygnspectors of

mine whenever they come to the conclusion that there were sad&yingsicethe
mines?

MR CLINTON MARTIN EPHRIOMN the extreme case.

ADV VINCENT MALEKA S€s.

MR CLINTON MARTIN EPHR®¥¢ttion 54 is the most extreme section in terms of

safety.

ADV VINCENT MALEKA SYes. You identify for Section 54 Notiads wdre

issuedsometimen November and you refer them from page 262. Chhir we
investigated this issue and | have been asked to assure you that once the results c
investigations have been made evidence will be presented before you about this.

CHAIRERSON Okay.

ADV_VINCENT MALEKA: SC know that the investigators have arranged for

consultation with the inspectors who have issued these notices.

CHAIRPERSONes.

ADV VINCENT MALEKA: S¢s but for the purposes of your evidence and Ms

Hofmeyr askede to ask you this.

MR CLINTON MARTIN EPHRY2N.
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ADV_VINCENT MALEKA: S@/hy would the inspector issue these notices to

Glencore mines at that point in time? Did you have any histwmpfanoe at
those mines?

MR CLINTON MARTIN EPHR®&#tio's 4 6s wer e not a regul ar

do happen in the industry. So Section 54 is aimed at stopping an entire mine in th
event that the DMR or the inspector ide
lives to the extent that it affexdplp lives the DMR has the right to issue a Section

54 and the mine must down tools and all the workers should go home.

CHAIRPERSONYou say Section 54 Notices are the extreme notices that are used by

which | take it you mean it must be a very dasgityusituation that gives rise to
those types of notices being issued.

MR CLINTON MARTIN EPHRINt is correct.

CHAIRPERSOMre there other notices that are issued maybe in terms of some other

section where it is not an extreme situation in damggdr safety?

MR CLINTON MARTIN EPHRY2N.

CHAIRPERSONhat are issued and if so ard twéwt are they called?

MR CLINTON MARTIN EPHR®&IN do natthe one | do know is the Section 55.

CHAIRPERSONes.

MR CLINTON MARTIN EPHR®@Mich sgcifically closes down a section of the

mine.

CHAIRPERSONes.

MR CLINTON MARTIN EPHRD4t has the infringement.

CHAIRPERSONes.

MR CLINTON MARTIN EPHR®Xdtion 54 shuts the entire mine.

CHAIRPERSONres, yes.
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MR CLINTON MARTIN EPHRGBctia 55 impacts only on the area where the

infringement occurred.

CHAIRPERSONDkay, okay.

MR CLINTON MARTIN EPHRAN then there are other sections.

CHAIRPERSONAa.

MR CLINTON MARTIN EPHR®WNhAIich do not shut the mine down at all.

CHAIRPERSONes.

MR CLINTON MARTIN EPHR®MN there is an infringement and that they need to

be rectified as soon as possible.

CHAIRPERSONDkay.

MR CLINTON MARTIN EPHRIDW&re is a mechanism.

CHAIRPERSONDKay.

MR CLINTON MARTIN EPHRDdt deals with it.

CHAIRPER3N So as you understand the position there are different categories of
notices that are issued and they are issued according to the seriousness or otherwis
of the infringement?

MR CLINTON MARTIN EPHRINt is correct.

CHAIRPERSONDKkay.

ADV VINCENWALEKA SCAIright. In paragraph 85 you say and let me read this

out together with you. You say it is not uncommon for multiple Section 54 Notices to
issued to a single operator so close in time and they were accordingly of a seriou:
concern to Glesre. And you say this in the context of paragraph 84 where you said
that these notices were unduly harsh and disproportionate to the contravention
identified in the actual text of the notices, correct?

MR CLINTON MARTIN EPHRCx\Yrect.
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ADV VINCENT MALEKC Yes. And | mean | have looked at them and you have

looked at them they relate to the operation of a truck which is unrelated to the operatic
of the underground mining activities and yet they call for the shutdown of the entir
mine.

MR CLINTON MARI EPHRONThat is correct. They were frivolous Mr Deputy

Chaiii Deputy Chief Justice.

CHAIRPERSONHad you ever been served with Section 54 Notices prior to his

occasion as a, as a mine?

MRCLINTOMARTINEPHRONYes, we had.

CHAIRPERSOMNd howhow often in the 20 years or so that you had been there

maybe a little more than 20 years to the extent that you whatever positions you migt
have held might have exposed you to that knowledge or might not have exposed, but
your knowledge?

MRCLINTOMARTINEPHRONThey were quite rare.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONThey did occur.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONANd, and in some instances for good reason.

CHAIRPERSONDkay, okay.

MRCLINTOMARTINEPHRONSoO it was at is a, it is an, it is a very good tool.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONAN is used by the DMR to ensure compliance.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONBY the mines.

CHAIRPERSONes.
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MRCLINTOMARTINEPHRON Safety of life bf paramount importance. So.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONIt is.

CHAIRPERSONa

MRCLINTOMARTINEPHRONThere needs to be a mechanism to.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONTO manage it.

CHAIRPERSONes.

MRCLINDNMARTINEPHRONBuUt they are not common.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONANd they, when a Section 54 happens.

CHAIRPERSONa

MRCLINTOMARTINEPHRON It is extremely concerning for the mine and

management of the mine and needsetctified immediately.

CHAIRPERSONres. So the, the, as you understand the position they are reserved

for extreme cases of safety legislation infringement?

MRCLINTOMARTINEPHRONThat is correct.

CHAIRPERSONHmM, okay.

ADVVINCENMALEKA SCANd ya say what unusual about some of these notices

is that they were issued over the weekend?

MRCLINTOMARTINEPHRON Huhuh. It is very uncommon that the Inspectors

work over a weekend to issue a Section 54.

ADVVINCENMALEKA SC Did you raise your cems about these notices with

anyone at the DMR?

MRCLINTONMNMARTINEPHRON Yes. We would have raised it not formally, but
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informally we would try to, | mean the relationship between the DMR and the mines al
of paramount importance. So we would speaekttothe DMR all the time with
respect to inspections and infringements. So we would immediately have spoken to tt
DMR with respect to these Section 54s.

ADVVINCENMALEKA SC And then you say that the surmise you make is that

these notices wersued for a specific purpose and let me leave it to you to describe
for us what you think the purpose was.

MRCLINTOMARTINEPHRONI think it is important that we reflect at the time.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON Of course agail am going to reiterate with the

benefit of hindsight. It is always more simple, but at the time we thought that it was
clear warning shot to Glencore from the DMR regarding a potential liquidation of OC|
and to our mind that implied that we wodldonggpport an offer for the sale of
Optimum in order to ensure its survival.

ADVVINCENMALEKASCCh ai r I see that it i s alre.

with MEphron that we will continue beyond the normal time of adjournment and | am
quite cofortable that I will finish well within 30 minutes. | wonder whether we should
not pray.

CHAIRPERSONhen.

ADVVINCENMALEKA SCTake a short, short break.

CHAIRPERSONIntervenes].

ADVVINCENMALEKA SCFor five minutes.

CHAIRPERSONL et us, wkel am happy to continue if we can at least finish by no

later than half past four.

ADVWVINCENMALEKA SCAIlright.
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CHAIRPERSONS0 | can meet my other committee.

ADVWVINCENMALEKA SCCommittee.

CHAIRPERSON n chamber s at 5 06 cl ock.

ADVWINCENMALEKA SC Hm.

CHAIRPERSONa

ADVVINCENMALEKA SCMr.

CHAIRPERSOMBut I, I may not have heard did you ask that we proceed immediately
or did you speak about a short adjournment?

ADVVINCENMALEKA SCNo, | thought there was time for a short break.

CHAIRPERSONlIntervenes].

ADVVINCENMALEKA SCBut if there is not time we should.

CHAIRPERSONNO, no. You said you, you, you are confident you will finish well

within 30 minutes. So if we take a five minute break it will not bgaa problem,

ADVVINCENMALEKA SCJa we should be finish by 16:35 somewhere there.

CHAIRPERSONa okay.

[Laughing]

ADVWINCENMALEKA SCBut.

CHAIRPERSOMre you adding the five minutes for the break? Okay.

ADVVINCENMALEKA SCI do not want you to holdoak.

CHAIRPERSOMO, no.

ADVVINCENMALEKA SCAbout my.

CHAIRPERSOMo. We will, let us take the five minutes break.

ADVVINCENMALEKA SCYes, yes.

CHAIRPERSONOu, you will probalityervenes].

ADVVINCENMALEKA SCI think | can seeathMrEphron is just getting tired as |
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am, but maybe.

CHAIRPERSONes. We will take, let us take a five minutes break.

ADVVINCENMALEKA SC[Intervenes].

CHAIRPERSONVe adjourn and we will be back at 25 past.

REGISTRARAIl rise.

UNKNOWN PERSON) past.

CHAIRPERSOMLt 10 past [laughing].

HEARING ADJOURNS

HEARING RESUMES

ADVVINCENMALEKA SCMrEphron.

CHAIRPERSONes, MMaleka.

ADVVINCENMALEKA SCThank you Chair. In order to answer the question that

the Chair has put to you aboapoptionality of the infringement identified in the
notices. Can | ask you to go back to page 21 paragraph 83?

MRCLINTOMARTINEPHRONSure.

ADVVINCENMALEKA SC And identify the infringement which the Inspectors

alleged. Can you deal with th@mauickly from paragraph 83.17

MRCLINTOMARTINEPHRON Yes. So we have picked up from the, from the

different mines the reasons for the Section 54s that were issued against the mines ar
these, | am reading from, from 83 on page 21.

AThe r e @ésdofor she puspensions as set out in the

Section 54 Notices included the following representative

examples: an excavator for Excavo mining mini truck not

having a licence and checklist with him while operating. 83.2,

safety belt was not used by thavBxmining truck operator.
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83. 3, operator6s seat was not adj u.
oil leaks. 83.4, four dump trucks found without first aid Kkits.
83.5, wheel loader two with a cracked windscreen since

21Novembez 0 1 5. 0

ADVVINCENMALEKA SCYes | do not want to belabour the point. How would

that effect the operation of the minds?

MRCLINTOMARTINEPHRONThey could not.

ADVVINCENMALEKA SCOkay.

CHAIRPERSONSo is my understanding correct that in respect of one Section 54

Notice whatas being directed is that a particular mine be closed, the operations be

c |

osed because the operator o0s, the oper

engine oil leaks? Does that; would that be one incident that was considered by th

relevant offitciat DMR to be sufficient for purposes of closing the whole operation of a

mine or that would be one of a number of alleged infringements?

MRCLINTOMARTINEPHRON These were examples of one of a number of

infringements in each of the 54s, but they were.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONAII equally as frivolous.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON As these ones that we picked out in terms of

examples.

CHAIRPERSONs, is, is a Section 54 Notice when it is issued does it necessarily

mean the closing down of the operations of the mine?

MRCLINTOMARTINEPHRONImmediately.

CHAIRPERSONmmediately?
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MRCLINTOMARTINEPHRONImmediately.

CHAIRPERSONEverything?

MRCLINTOMARTINEPHRONEvery single operator, every single person

CHAIRPERSONO.

MRCLINTOMARTINEPHRONNeeds to down tools.

CHAIRPERSONSoO in other words irrespective of whether there were other alleged

infringements if here we may have a situation where there was a Section 54 Notic
issued on the basisefthal | egati on that the operator
were engine oil leaks for that a Section 44, 54 Notice was issued. Is my understandir
correct?

MRCLINTOMARTINEPHRONFor the entire mine.

CHAIRPERSONror the entire mine to be cldsadch?

MRCLINTOMARTINEPHRONFor the entire mine.

CHAIRPERSONust because of that?

MRCLINTOMARTINEPHRON The entire mine needs to stop. Section 54, it is

illegal to continue mining once a Section 54 issue, notice has been issued.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONThen there is due process that follows. You have to

make representation to the DMR with respect to the infringements and only thereafte
may it be lifted in which case you can then return to start mining.

CHAIRPERSONSoif we go back to paragraph 83 of your statement you say there

that you are going to give us a, a, a representative examples of Section 54 Notices th.
had been issued to different mines as | understand it when | read it together witt
paragraph 82. S0,88 . 3 f or example the one about

adjusted and there been engine oil leaks so that would be a reason attached to ¢
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particular Section 54 Notice?

MRCLINTOMARTINEPHRONYes and there were other reasons as well.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONWEe just pulled out a few of the examples.

CHAIRPERSONes, yes.

MRCLINTOMARTINEPHRONIN that particular one.

CHAIRPERSONa

MRCLINTOMARTINEPHRONThat refers to CE25.

ADVVINCENMALEKA SCAt page 2647

MRCLINTONMARTINEPHRIN On page 264.

CHAIRPERSONes.

MRCLINTOMARTINEPHRON So you can see if | allow you, | am now on 264 the

middle of the page.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONSo0 264 middle of the page as you can see there are

a numbeof, there are five reasons.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONA, B, C, D and E.

CHAIRPERSONes.

A We | | A is an operator for Excavo

having licence and checklist with him whilst operating. B,
safety belt was not dskby the Excavo mining mini truck
operator and the operator for CWZ blah, blah, blah had not
completed the checkIlist. C,

adjusted and there were engine oil leaks. D, ADT141 and
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ADT140 were leaking oil and the hooter waskiog and

there were no recorded, they were not recorded as such on the

checklist. E, HCL blah, blah, blah and tractor operator were not

having mine |icence and did not con
So in, in regard to that Section 154 Notice those weserth giren?

MRCLINTOMARTINEPHRONThat is correct.

CHAIRPERSONVhy the whole operation of the mine had to be closed?

MRCLINTOMARTINEPHRONThat is correct.

CHAIRPERSONHM.

ADVVINCENMALEKA SCProduction comes to a halt. You havee¢opit out

of the chute and bring them to the surface?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC Yes. Well you then explain in paragraph 88 that the

Section 54 Notices were ultimately liftedNowe3fber andD&cembez015 ah
significant cost to the business. Can | confirm with you that those related to the cost
of the affected mine and they do not relate to Optimum Coal Mine?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC Yes and then you talk aboaitctmmercial decision

taken by Glencore to continue to fund the operations of Optimum Coal Mine unde
business rescue.

MRCLINTOMARTINEPHRONYes, | think this is an important point.

ADVVINCENMALEKA SCYes. | would like you to deal with itcidyou

MRCLINTOMARTINEPHRON So on 2®ovember we held, we held a conference

call and at the conference call, it was an internal Glencore conference call, we decide

that we would continue funding the business and take it out of business rescue. Thz
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was quite a tough decision at that point in time Deputy Chief Justice, but we had cormr
to the realisation that liquidation was off the table. The offer that we had on the tabl
from Oakbay at the time of R1 billion was not acceptable and thetenhatneer al

was for Glencore to continue to, to fund the mine. We also at that point got a bette
understanding of the, the sizing and the penalty situation and we felt comfortable th:
we could convince Eskom that the, the full value of the penadty lshdelducted

from the R150 and the; that Glencore would, would live with the R150 until the end ¢
the CSA which was Decer2b#8.

ADVVINCENMALEKA SC Once you take out Optimum Coal Mine from business

rescue you clearly express an impressiostab l¢@ose who deal with it in the
market that it is no longer a company in distress to be run by a third party such as
BRP.

MRCLINTOMARTINEPHRON Yes that is correct, but there is of course a legal

process that you have to go through in oateritmtit of business rescue.

ADVVINCENMALEKA SCYes. | understand and so you were quite confident that

you will be able to continue to provide shareholder support now that the company i
outside the business rescue regime?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCYes. Atough commercial decision?

MRCLINTOMARTINEPHRONVery tough decision.

ADVVINCENMALEKA SCAnNd that also gives an impression that liquidation was

no longer on the table as a realistic prospect?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC Okay. Can we deal with the meeting that had been

prearranged betweenGWasenberg and MiniZeane at the time?
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MRCLINTOMARTINEPHRONYes of course.

ADVVINCENMALEKA SCYou dealith them in two parts. The first is the one of

Decembe2015 and the second Bezembez2015.

CHAIRPERSONDNe, the one iDkcember, the othdd&ember as | understand?

ADVVINCENMALEKA SCindeed.

CHAIRPERSONa

ADVVINCENMALEKA SCindeed. | do not want to constrain you. You can give us
a lead up to that meeting or you can go straight to the meeting itself.

MRCLINTOMARTINEPHRONI think in the interest of time let us go straight to the

meeting.

ADVVINCENMALEKA SCYes.

MRCLINTONMARTINEPHRON This was advised to me byMsenberg. This

was the meeting that | was not present at. | was only prieseertrdie2 meeting
which was the next day. So | would like to read please.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONFrom paragraph 94 on page 24.

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRONNM At or about the same ti me

Oh, | think it is just worth very quickly mentioning if | may take you just back twc
paragraphs todecember, paragraph 92.

ADVWINCENTMALEKA SCYes.

MRCLINTOMARTINEPHRONANd in paragraph 92 we met with, when | say we it

was myself, Pierbmarsden the business rescue practitiomdgnkfreld met with
MrKoko at Eskomés offices to adewnthegel t hem

think it was the day before.
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CHAIRPERSOMN the telephone conference.

MRCLINTONMARTINEPHRONSoorry, 29 November.

CHAIRPERSON{uhuh.

ADVVINCENMALEKA SCYes, two days before. You had already conveyed your

decision [intervenes].

MRCLINTOMARTINEPHRON We had conveyed our decision tokér on

1 December and he was, he was pleased with that, the decision that Glencore wa:
going to take the company out of business rescue.

ADVVINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON So at that same time of that Eskom meeting a

meeting was held | am now reading on page 24 paragraph 94.
AAt or about the same time as the
between MEwane and MBlasenberg took place at the Dolder
Hotel in Zurich. | understdrat the meeting was also
attended by MpalimEssa, MEssa. MGlasenberg had not
met MEssa before and did not know who he was. When he
asked who Nssa was he was told that he was an advisor to
the Minister, Zwane. | understand tizadénbergsied
MinisteZwane about the Section 54 Notices, but that
MinisteZwane did not engage with him on this issue. Instead
noting that he wished to use the meeting to discuss Optimum. |
also understand thatQlasenberg informed 2viane that
Glencore wasilling to provide sufficient funding to have OCM
and OCH discharged from business rescue that OCM would

continue supplying Eskom with coal, but that Glencore would
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be open to a sale at an appropriate price as long as it was
accepted, acceptable to thBesBRMinistetwane responded
by saying that he was sure Glencore could reach a deal with
the Gupta family.o
That was, | was not present at that meeting. That was that has been told to me b

MrGlasenberg.

ADVVINCENMALEKA SCYes. From what was cgedeto you by [Btasenberg
that was the sum total of the meeting?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SC So MiGlasenberg packed up for the first time the

purpose of that meeting &edember at the Dolder Hotel in Zurich?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCWhat was his attitude to the extent that you may have

asked him?

MRCLINTOMARTINEPHRON His attitude was that they discussed the issue.

MrGlasenberg had clearly told the Ministee there keeping the mine, but that we

were willing to consider a sale at the appropriate price and implied that the, the on
billion offer that had been given to us had been received by us from Oakbay was nc
acceptable and that we were keeping the thatgaint in time. There was nothing
further.

CHAIRPERSON, | do not know if | missed this. You see at the end of paragraph 96

you, you say that MiniZieane responded toQlasenberg by saying that he was
sure Glencore could reach a deal eviButita family and you have said that you are
telling us what you were told &ylddenberg because you were not there. In terms

of what the purpose was of that meeting are, are you able to tell us as conveyed to yc
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by MiGlasenberg or are you nottaltell us?

MRCLINTOMARTINEPHRON All | can refer to is, is the information that | had

been told at the time which was really about, about these three paragraphs.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONThe call Deputy Chief Justice this wgasieéting

was, was set up a week before and there were some, there already some happening
between 2Movember andDlecember. So it is very difficult to.

CHAIRPERSONa

MRCLINTOMARTINEPHRONPInpoint exactly.

CHAIRPERSONes.

MRCLINTOMARTINEPHRONThe purpose of the meeting, what it was for.

CHAIRPERSONa especially if you are not at the meeting.

MRCLINTOMARTINEPHRONThat is also true.

CHAIRPERSONa okay alright. Thank you.

ADVVINCENMALEKA SCCan we then deal with paftdhe meeting where you

were present and where you can help the Chairperson? It is a meeting which follow
1 December meeting at the same place in the same country.

MRCLINTOMARTINEPHRONYes. So after the meetin@Msenberg contacted

myself anddvised me that he had been told by the Minister, excuse me if | can just
double check. That he had been told by the Ministefotngudta wished to

meet with MBlasenberg on D&cember in Switzerland to discuss a potential
transaction and that®lasenberg then wanted me to fly to Switzerland that night in
order to be with him during a potential negotiation which is what | did and the meetin
was held the very next day.

ADVWVINCENMALEKA SCI mean at that point in time you yourself had @donveye
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to MiGupta the position of your companies?

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCAnNd | took, | take it that he was in no doubt about where

you stand in relation to his previous offers?

MRCLINTOMARTINEPHRONTNhat is coect.

ADVVINCENMALEKA SC And when Mslasenberg tells you that there is a

potential for negotiation and calling you to go to Zurich amanty@ad e would
be there at that meeting. It seems to me that it is clear what would be the starting poi
of the negotiations as between the Oakbay representatives and yourself.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCOkay.

MRCLINTOMARTINEPHRONIt would have been clear that they would have been

willing to increase their price.

ADVVINCBRITMALEKA SCYes and then the meeting takes place and you deal with

its different components from paragraph 98.1 about who attended that meeting. Ca
you just help us there understand?

MRCLINTOMARTINEPHRONSure.

AThe first parehcedniichotnmgandnveast i ng ¢ o mn
attended by Ministavane, MEssa, MrTonyGupta,
Mr Gl asenberg and mysel f. o0

ADVVINCENMALEKA SCDid you know MalimEssa at that point in time?

MRCLINTONMARTINEPHRONNO.

ADVVINCENMALEKA SCWas he introduced oy

MRCLINTOMARTINEPHRON Yes.

ADVWINCENMALEKA SCAs what?
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MRCLINTOMARTINEPHRONHe was not introduced necessarily as anything.

ADVVINCENMALEKA SCBut when you go to a serious meeting of this sort and

you.

MRCLINTOMARTINEPHRON Hewas, he was part of the delegation. | do not

know whether he at that point; during the introduction | was not aware whether he we
either representing the Guptas or representing the Minister.

ADVVINCENMALEKA SCDid you come to know later on whoewapriesenting

or why was he at the meeting?

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCAnd?

MRCLINTOMARTINEPHRONHe was representing the Guptas.

ADVVINCENMALEKA SCOkay and then take us through how the meeting or the

proceedings tifat meeting unfolded.

MRCLINTONMARTINEPHRONSoO.

ADVVINCENMALEKA SCYou can read if you want to.

MRCLINTOMARTINEPHRONYes. | am, | think that will be best.

AThe first part of the meetingeéeo
As | have mentioned.

Alt was o0 p evwamawhbd ytedvthenmpsrtarce of

securing employment at the mine. Expressed concern that the

mine should not enter liquidation, a liquidation process and

stated that the best outcome would be for Glencore and

Oakbay to reach a deal. 98.Zwdne themrft the meeting

following which MGupta and Mdlasenberg discussed the

third Oakbay offer. After negotiation of the terms of a potential
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transaction and purchase price of 2.15 billion was agreed which
was over double the amount of the third Oaklray @ff

ADVVINCENMALEKA SC Can | just ask you to give us a snapshot of the

negotiations? You were present when the toing and froing took place?

MRCLINTOMARTINEPHRON | was. It was, it was quite simple at that time in

terms of where we were asdBlen We had done numerous financial evaluations as

to the cash flows, the costs, the net present value of the mine and we came to a poir
where the let us say the lesser of two evils was to sell it or to keep it at a certain pric
So in other words w@me to a price of 2.15 billion which would have meant, which
would have been the same price or the same financial implication to us to either keep
or to sell it. So then the question is, would arise why would you sell it and the onl:
reason that weidawe, we would agree to sell it was that there were a number of
assumptions that we had made in, in establishing the NPV to get to 2.15 billion whic
would still have to occur and there was substantial risk associated with that and that
why the agreemtewas reached that we would sell at 2.15 billion.

ADVVINCENMALEKA SC Right. After the parties reached an agreement there

was then an issue around the implementation process.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SCAnNd you talk abauin 98.3.

MRCLINTOMARTINEPHRON Yes.

ADVVINCENMALEKA SC And raise a, another issue relating to the sale and |

would like you to deal with it from the third sentence of paragraph 98.3, if it is
comfortable to you, you can read it.

MRCLINTOMARIINEPHRONIs it from Mir?

ADVWINCENMALEKA SCYes.
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MRCLINTOMARTINEPHRONGupta?

ADVWINCENMALEKA SCYes.

MRCLINTOMARTINEPHRON fi MirGupta also spoke about the

rehabilitation trust funds. At that stage the rehabilitation trust

fundsfor OCM were invested in equity instruments. This was

the Glencoreds Group Policy at the
instruments provided the best long term return as a large
multinational Glencore could withstand short term volatility.

MrGupta indited that the purchasing entity would not

assume the volatility risk and therefore he requested that OCM

convert the rehabilitation trust funds into cash equivalents prior

to signature of the sale agreement in order to mitigate the

market risk of holdingnthin equity instruments. At the time

we thought that seemed reasonable and did not raise any

concerns because the funds would remain in the trust and be
governed by the Trust Deed and rele

ADVVINCENMALEKA SCIt was then how athamow.

MRCLINTOMARTINEPHRONI still agree with it now.

ADVVINCENMALEKA SCOkay. Tell us more.

MRCLINTOMARTINEPHRON Because it does not make a lot of sense to, to keep

these trust funds in equities when we have seen volatilitiesnoelary hlue chip
equities fluctuate over many, many years. Yes, the trend is up in terms of long terr
equities but it, it made more sense from a risk perspective to keep the, the, the mone
in cash equivalents which means you are investing in G@Bemdmamntd debt

which secures your capital. It is, it is, it is absolutely critical that the, to, to, to mak
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reference that the cash stays in the trust. Itis just the methodology of the investment.

ADVWINCENMALEKA SC You know MEphron, you knohat there are lots of

people in this country who have raised serious concerns about the use of misuse of tt
trust funds relating to these two minds, Koornfontein and, and, and Optimum Coa
Mind. You know that?

MRCLINTOMARTINEPHRONI am aware, yes.

ADVVINCENMALEKA SC Some even had to go to court to make sure that the
money in the accounts for the benefit of the trust funds were not accessed by the
owners of the mines concerned. You are aware of that fact?

MRCLINTOMARTINEPHRONI am aware.

ADVVINCENMALEKA SCGiven what you now know do you still maintain that the

investment of the trust fund in cash and cash related accounts is the same in terms «
its risk profile with the equity investments for the benefit of the trust funds?

MRCLINTOI MARTINEPHRON 1 think the methodology of the investment of the

funds in the trust is, is not relevant to where you are headed on your questioning. It
a, itis, itis a, it is a case of the risk.

CHAIRPERSONVell, do not think about where hadsnige/laughing]. Just answer

the question.

MRCLINTOMARTINEPHRONNO, the question [intervenes].

ADVVINCENMALEKA SCMy simple question is this. Cash is easier to access.

MRCLINTOMARTINEPHRONCash is, of course is easier to access.

ADVVINCENTMALEKA SCEquities are difficult to access?

MRCLINTOMARTINEPHRONThat is correct.

ADVWWINCENMALEKA SCYes.

MRCLINTONMARTINEPHRONIt takes time to, to sell equities. That is correct.
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ADVVINCENMALEKA SCYes, yes. The risk of expe is different. That is all |

want you to comment on.

MRCLINTOMARTINEPHRONThat is correct.

ADVWVINCENMALEKA SCYes. Then you begin to make some conclusions about

Gl encoredés business rational foffer froono nc | u
Oakbay. Can | ask you to sum up your business or strategic rationale for selling thes
assets and | will get back to precisely what were those assets?

MRCLINTOMARTINEPHRONDoO you mind if | read?

ADVVINCENMALEKA SCNot at all, not af.

MRCLINTOMARTINEPHRONSoO | am reading from paragraph 100 on page 26.

ARGl encore was satisfied with the p
of the shares held by OCH which required Giegacaiio

contribute 400 mil lurityo ®Glencawe r el ease t
considered this to be an appropriate price based on its analysis

of the OCH Business undertaken at the end of November which

indicated that the future cost of continuing to fund OCM was

higher than the 400 million. Therefore whilkear ithat

pressure was brought to bear on Glencore to sell the mine

Glencore ultimately entered into a transaction that made

commercial sense. Obviously had Eskom engaged with OCM

in 2015 the situation could have been avoided and a long term
solutonfdsrot h Eskom and OCM could have

ADVVINCENMALEKA SCYes and then you explain the conclusion and execution

of the transaction through the BRPs. We will ask them. They are going to come an

testify. They have agreed to do so. Do yda agohto your version in relation to
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that part of the transaction?

MRCLINTOMARTINEPHRONNO, I think there is very little further to add.

ADVVINCENMALEKA SCWell I am interested in what you say in paragraph 105.

MRCLINTOMARTINEPHRONHmM. Rragraph 105, one week before the payment:

Aln the week beginningébo

| am reading on 105 on page 27.
Al n the weApk2016é pceined ia telgphahe call
from MEssa advising that Tegeta was short of an amount of
600 million for the purposgsmagment of the purchase price.
He requested that Glencore fund the shortfall of 600 million and
said that Oakbay would get Eskom to pay the first 600 million of
coal sales to Glencore. Glencore declined this request. Had a
meeting on Mpril2016. MMarsden one of the BRPs was
advised by Mtowa that Tegeta was 600 million short and
MrHowa requested thatM&rsden approach the consortium
of banks requesting a bridging loan in an amount of 600 million
in order to facilitate the short fall on theagmurprice.
MrMarsden arranged a meeting with the consortium of banks
where after Mftarsden advised Wowa that the consortium
of banks was¢éo

Excuse me. One second.
Aféconsortium of banks was not

shortfall of the purchase price.

pr

ADVVINCENMALEKA SCThis must have come at that point in time as surprising

news for you, because through the various offers that we have seen you were told th:
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the entity, the acquiring entity had enough cash, cash equivalent and funding from all
its banks.

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENMALEKA SCNow you are told for the first time here closer to the date

for the fulfilment of the CPs of the transaction that they acquiring entity is short of R6C

million.

MRCLINTOMARTINEPHRONIt was a surprise.

ADVVINCENMALEKA SC Yes. It seems to me that what you had been told or

what was represented to you was not as a matter of fact true in the light of these
developments.

MRCLINTOMARTINEPHRONThat is correct.

ADVVINCENTMALEKA SCI would like you to sum up, but before you do so can |

ask you to confirm and | should have said so in the beginning that you stand by th
correctness of the statement which we have now canvassed?

MRCLINTOMARTINEPHRONI do.

ADVINENTMALEKA SC Yes. Chair | have come to the conclusion of my

guestions. There are one or two broad propositions | would like &ppudrto Mr
that | think in fairness we would ask him to make his concluding remarks before | pt
those two broad prsipions.

CHAIRPERSONVell | thought you would put your, those first and then when you are

done he can.

ADVWINCENMALEKA SCYes.

CHAIRPERSONDo his concluding remarks if he has any.

ADVVINCENMALEKA SCThank you. From what you have told gsiteiclear

that the Optimum Coal transaction reflected an amount of pressure points brought t
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bear on Glencore and/or Optimum Coal Holdings. We have reflected on them, the fir
was the question of penalties, we have dealt with them, the seeancstestbf
Section 24 notices, we have dealt with them. The third was the question of an attem,
to enlarge the assets that had to become part and parcel of the transactions. The la:
was a refusal by Eskom to deal with anyone other than Te@#d&lend/or

Taking all of those pressure points into account and reflecting on this deal
that was ultimately executed what is your view of. tfieteolention)

CHAIRPERSONI think they wildl attend to wha

procee@nd conclude.

ADV VINCENT MALEKA S@What is your view of the ptdged by the nparties

to this transaction and by that | mean people who sought to put pressure on you o
your version.

MR CLINTON MARTIN EPHR®WSI were suspicious of them aintlee Of course

with the benefit of hi ndsi ght and once
guite easy at that point to join the dots. We were shocked by what came out
subsequently in the Public Protector s |

ADV VINCENT MALEKA Shhe lasissue that | would like to you comment on,

unless the Chair has ...

CHAIRPERSONVNe | | I dondét know whether you wa

t hat he might have a view as of now, b
Report and havingKed at whatever he looked at in preparation for giving evidence
and what he knows now. So he might be able to answer your question based on tha
or he might not, depending, so maybe you might wish to let him get that chance.

ADV VINCENT MALEKA S¥es,Chair let meee whether | formulate correctly.

From what you now know given the public revelations, given the various reports
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reflecting on different investigations, including the Public Protector what is your view
things?

MR CLINTON MARTIN EPHR®M i nk it 6s unfair for me

CHAIRPERSONoOu must not speculate.

MR CLINTON MARTIN EPHRONdondot think itds my job

CHAIRPERSOMNO you mustno6t specul ate.

MR CLINTON MARTIN EPHRONG6s my j ob to glipretertg ou o6b

leave it like that.

CHAIRPERSONNO you mustndét specul ate and i f

it is legitimate for you to say you prefer not to.

MR CLINTON MARTIN EPHRI&NK you.

CHAIRPERSOMNd | think one could tell fram statement that that seems to be

what you prefer, at least | could detach from your statement.

MR CLINTON MARTIN EPHRIOBIt 6 s say itdéds above my pa

CHAIRPERSONDkay, alright Mr Maleka?

ADV VINCENT MALEKA S®e last thing relates to mattefactual objectivity in

line with your preparedness to give evidence. In the final analysis what was sold t
Oakbay?

MR CLINTON MARTIN EPHRO&kbay received all the assets, Oakbay bought all

the assets of OCH in the end which was all, which was QginvMine, Optimum
Coal Terminal which had the Richards Bay allocation, Koornfontein and there were
few other subsidiaries of OCH that had some resources and stuff.

ADV VINCENT MALEKA S®u have now told us the status of the OCM Mine, do

youknowlwat i s happening to Oakbaybés intere

MR CLINTON MARTIN EPHRIOBIm n o't aware of it I t hi
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entity and iittldey stih own a sharehplding lofaRichasds Bay Coal
Terminal.

ADV VINCENT MALEKA S0o0 you know what is happening to the Koornfontein

Mine which was sold to Oakbay?

MR CLINTON MARTIN EPHRON 6s fr om what I under st a

and dor mant , itds not producing any <coal

ADV VINCENT MALEKA $Q @ prodacing any coal?

MR CLINTON MARTIN EPHRIONG6 s not producing any coa

ADV VINCENT MALEKA &®Bair those would be my last questions to Mr Ephron.

CHAIRPERSONOkay, thank you very much, thank you very much Mr Ephron, you

are released, shouldeed arise for the Commission to ask you to come back you will
be approached through your lawyers and then you could come back, but for now yo¢
are excused.

MR CLINTON MARTIN EPHRI&Nk you.

ADV VINCENT MALEKA Sthair we have now received copikddendum 1 to

Addendum 3.

CHAIRPERSONes.

ADV VINCENT MALEKA StZe will process them through the pagination processes

of the Commission and at the right time make them available to you. | have had :
discussion with the lawyers of Mr Ephron aadetlgejyte satisfied, as | am, that
thereds no need for him to deal wi th the

CHAIRPERSOMk ay no thatoés fine, thatoés fine.

ADV VINCENT MALEKA$Castly Chair ités just a ma

tomorrow. | believe that Mr Manuel withing ¢omorrow to testify.

CHAIRPERSONes and as | understan@tervention)
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ADV VINCENT MALEKA $hd also General Nyanda, they are coming to share

their experience with you, and our colleague Ms Qabashe and the other team membe
will present thavidence to you.

CHAIRPERSONYes looking at their statements their evidence sfiosiadid

take a very short time, is there a plan in place to fill up whatever time we will be lei
after the two have finished or is there something that yoes cetieiktbknow and
you dondét know?

ADV VINCENT MALEKA 3Gwill ask them to get in touch with your registrar and

confer to you but Chair I was told tha
because he might want to share with you matters that ...

CHAIRPERSOND h okay, okay, no thatos fine.

ADV VINCENT MALEKA $@m done Chair.

CHAIRPERSONOk a vy, we wi || t hen adjourn unt

Commission adjourns.

INQUIRY ADJOURNS
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