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PROCEEDINGS RESUME ON 1 DECEMBER 2021 

REGISTRAR :   1  December 2021,  appl i cat ion by Mr  Ar thur  

Fraser  to  cross-examine Mr Maquetuka,  Mr  Njenje,  

Mr Shaik,  Mr Mufamadi ,  Mr Jaf ta ,  Mr Dintwe and Mr  Y.  

ADV SKAKANE :   Chai r.  

CHAIRPERSON:   Thank you.   Who appears?  

ADV SKAKANE :   I  am appear ing  for  Mr Fraser  in  these 

proceedings and good af te rnoon.  

CHAIRPERSON:   Good af ternoon,  Mr Skakane.   Thank you.   

Is  there any other  appearance? 10 

ADV SKAKANE :   Chai r,  I  appear wi th  Mr Mabuza,  who is 

a lso here wi th  me.  

CHAIRPERSON:   Yes,  okay,  a l r ight .  

ADV SKAKANE :   And Mr Fraser  h imsel f .  

CHAIRPERSON:   Okay,  no,  that  is  a l r ight .   I  am going to  

del i ver  my ru l ing  and the reasons but  the typed ru l ing wi l l  

not  be immedia te ly  avai lab le but  should be avai lab le  

tomorrow but  I  am going to  read the  ru l ing.    

ADV SKAKANE :   Thank you,  Chai r.  

CHAIRPERSON:   The appl icant ,  Mr Ar thur  Fraser,  lodged an 20 

appl i cat ion wi th  the Secretary of  the Commission  on the  

20 t h  o f  Apr i l  2021 fo r  leave to  cross-examine cer ta in  

wi tnesses who had test i f ied before the Commission or  

deposed to aff idavi t s  or  both.   Those wi tnesses were 

Ambassador Mzuvuki le  Maquetuka,  Mr Gibson L izo  Njenje,  
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Ambassador Rieaz Mo Shaik,  Dr  Fhol i sani  Sydney 

Mufamadi ,  Mr Loyiso Jaf ta ,  Mr Sethomamaru Mar io  Isaac 

Dintwe and Mr Y,  who is  a pseudonym name.   One second.   

I  th ink we do not  need to put  them on the spot  a l l  the t ime.   

Mr Skakane,  I  am sor ry,  I  am in terrupt ing the del i very.   Are 

you happy to  be on the screen a l l  the t ime because you do 

not  need to?> 

ADV SKAKANE :   [No audib le rep ly]  

CHAIRPERSON:   Oh,  you are not  –  you are muted.  

ADV SKAKANE :   Chai r,  I  would l i ke  to  d isappear  f rom the  10 

screen and just  watch you.  

CHAIRPERSON:   [ laughs]   Ja,  okay.  

ADV SKAKANE :   Thank you,  Chai r.  

CHAIRPERSON:   Okay,  thank you,  Mr Skakane.   Okay,  

a l r ight .   Okay,  thank you.   I  am them going to  proceed f rom 

paragraph 2.   The appl i cant ’s  appl i cat ion consisted of  

not ice of  mot ion,  founding aff idavi t  and two unsigned 

statements.   The f i rs t  one of  those statements is  marked 

AF1 and the second AF2.   The appl i cant  annexed to the  

second one h is  appl i cat ion before the Commission that  he 20 

had lodged wi th  the Secretary of  the Commission  on the  

9 t h  o f  March 2021 for  an order  ef fect i ve ly  compel l ing the  

Min is te r  o f  State Secur i ty,  the Di rector  Genera l  o f  the State 

Secur i ty  Agency and the State Secur i ty  Secretary to  furn ish  

h im wi th  a long l is t  o f  documents  about  which I  wi l l  say  
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more la te r.    

 The appl icant ’s  s tatement  marked AF1 is  a  

statement  that  is  sa id to  be a imed of  responding  to the 

ev idence g iven to  the Commission by  the wi tnesses that  the  

appl i cant  seeks leave to  c ross-examine.   That  s tatement  i s  

about  208 pages.   The statement  marked AF2 is  sa id to  the 

be appl i cant ’s  response to the repor t  o f  the h igh- level  

rev iew panel  that  was chai red by Dr Mufamadi  in  regard to  

the State Secur i ty  Agency and i ts  funct ion ing.   The 

appl i cat ion fo r  an  order compel l ing  the SSA to provide the 10 

appl i cant  wi th  cer ta in  documents was about  159 pages.    

 From the above,  i t  would be real ised that  the  

appl i cant  has fu rn ished the Commission wi th  sta tements 

and annexures amount ing to  about  447 pages.   The 

appl i cant  d id  not  serve h is  appl i cant  for  leave to  cross-

examine on te  wi tnesses he sought  to  c ross-examine.   In  

consider ing the appl i cant ’s  appl i cat ion for  leave to  cross-

examine wi tnesses,  i t  is  necessary to  f i rs t  out l ine the 

background against  which that  appl i cat ion should be 

decided.    20 

 That  background emerges f rom the appl i cant ’s  

appl i cat ion,  h is  appl i cat ion for  and order  compel l ing the  

Min is te r  o f  State Secur i ty,  the Di rector  Genera l  o f  the State 

Secur i ty  Agency and the State Secur i ty  Agency to  furn ish  

h im wi th  cer ta in  documents.   The t ranscr ip t  o f  the 
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proceedings of  the Commission on the morning of  

14  Apr i l  2021,  an  aff idavi t  deposed to by Mr Frank Darton,  

another  aff idavi t  deposed to by Mr  Pat r ick Mlambo,  a le t ter  

f rom the Secretary  of  the Commission to  the app l icant ’s  

at torney and the State Secur i t y  Agency dated 17 June 2021 

and the response to that  le t te r  f rom the State At torney 

represent ing the State Secur i t y  Agency and the app l icant ’s  

aff idavi t  deposed to on 22 November 2021.    

 Reference wi l l  be made to  the appl i cant ’s  

appl i cat ion re la t ing to  documents  because the appl i cant  10 

sa id in  h is  aff idavi t  for  leave to  cross-examine that  h is  

s tatement  to  the Commission was not  complete wi thout  the 

documents he sought  f rom the  appeal  State Secur i ty  

Agency.   The aff idavi t  o f  Mr Frank Darton and Mr Mlambo as 

wel l  as the t ranscr ip t  o f  the Commission’s proceedings of  

14 Apr i l  2021 were furn ished to the appl icant  and he was 

in formed that  the  purpose of  furn ish ing them to h im was to  

enable h im to deal  wi th  h im by way of  an aff idavi t  should 

they be taken in to account  in  dec id ing h is  appl i cat ion for  

leave to  c ross-examine.    20 

 The appl i cant  asked fo r  an extension of  t ime to  

del i ver  h is  aff idavi t  and he was granted such extensions.   

He,  subsequent ly,  de l i vered and af f idavi t  in  te rms o f  which  

he made cer ta in  a l legat ions against  the Commmiss ion and 

the Chai rperson of  the Commission.   In  the  wr i t ten  
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submiss ions prepared by the appl i cant ’s  counsel ,  the  

appl i cant ’s  counsel  re fers to  what  he sa id or  announced 

when he appeared before the Commission on the  

20 t h  o f  Ju ly  2020.   He a lso at tached to h is  wr i t ten  

submissions the  t ranscr ip t  o f  the proceeding  of  the  

Commission  on the morning of  that  day insofar  as  they 

re la te to  the announcement  he made publ ic ly  on behal f  o f  

the appl icant .    

 I t  seems to me that  what  the app l icant ’s  counsel  

announced on that  day publ i c ly  i s  a  good point  a t  which to  10 

star t  the background to the appl i cants appl i cat ion for  leave 

to  c ross-examine.   This i s  what  the appl i cant ’s  counsel  

announced and I  quote:  

“Ord inar i ly,  Mr Fraser  would  have l ike to  d ie  wi th  

the secrets he is  go ing to  have to  d isc lose to  

these proceedings but  is  on ly because he has 

been accused o f  t reason that  he re luctant ly  

comes here and he comes here,  Chai r,  to  

complete your  p ic tu re of  th is  th ing ca l led State 

Capture to  complete i t  because what  the  Chai r  20 

was to ld ,  a t  least  f rom the In te l l igence’s point  o f  

v iew,  which is  not  someth ing that  o rd inar i l y  

should be done at  a  p lace l ike th is .    

H is ev idence is  go ing to  be important  because 

basica l ly  he is  go ing to  comple te the p ic tu re 
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because unl i ke many other  wi tnesses,  he is  go ing  

to  have to  share the secrets w i th  the Chai r  

re la t ing,  not  jus t  to  those who were in  the 

admin ist rat ive arm of  government ,  he wi l l  have to  

complete despi te  doing someth ing  he re luctant ly  

does to  te l l  the Chai r  about  th ings that  re la te to  

the President  of  the Presidents of  th is  count ry,  

past  and present ,  that  re la tes to  judges,  that  

re la tes to  par l iamentar ians.    

So those th ree arms because the Chai r  wi l l  have 10 

completed that  when he knows what  has been 

happening what  has been happening there.    

As I  have sa id,  I  had advised h im not  to  because 

he s igned an oath never  to  but  he has been 

accused of  t reason now. . . ”  

 Mr Frank Darton’s aff idavi t  and that  o f  Mr Mlambo 

reveal  that  a f ter  the Commission’s Invest igat ion  Team,  

which inc luded Mr Darton and Mr Mlambo,  had become 

aware that  the appl icant  has made cer ta in  a l legat ions which  

re la ted to  mat ters that  seems to fa l l  w i th in  the Terms of  20 

Reference of  the  Commission,  a  decis ion was taken by 

members of  the Commission ’s Lega l  Team and Invest igat ion  

Team that  the appl icant  be approached and inv i ted to  work  

wi th  the Commission so that  the Commission could 

invest igate h is  a l legat ions.    



1 DECEMBER 2021 – DAY 429 
 

Page 9 of 49 
 

 Mr Mlambo was asked to approach the appl icant ’s  

at torney in  o rder  to  see whether  a member or  members of  

the Commission’s team could in te rv iew the appl icant .   

Mr Mlambo says that  he approached the appl i cant ’s  at torney 

on 5 August  2020 wi th  that  request .   Mr Mlambo says in  h is  

aff idavi t  that  the appl i cant ’s  at torney,  not  on ly re jec ted the 

approach,  but  he was rude and d is respect fu l  to  h im.   

Mr Mlambo says he subsequent ly  repor ted th is  to  Mr Frank 

Darton.    

 Mr Darton then sent  an emai l  on the 5 t h  o f  August  10 

2020 to the Head of  the Commission’s Lega l  Team, 

Advocate P J  Pretor ius SC and the Head of  the  

Commission’s Invest igat ion Team, Mr T Nombembe.   The 

emai l  f rom Mr Darton dated 5 August  2020 to Mr Pretor ius 

and Mr Nombembe read as fo l lows:  

“Dear,  Paul  and Ter rence.  

I  asked Pat  to  phone Fraser ’s  lawyer and refer  h i  

to  the statements that  Fraser  would lay bare to  

the Commission ,  secrets that  re la tes to  

Presidents and judges.  20 

Fur ther,  that  should h is  c l ient  wish  to  open a  

communicat ion w i th  the Commiss ion we would  

fac i l i ta te th is .  

The lawyer took except ion to  th is  and expressed 

anger at  our  approach.  
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Very c lear ly,  accord ing to  the lawyer,  Fraser  does 

not  wish to  engage wi th  us but  would use the i r  

own channels and methods.  

And in te rv iew wi th  Fraser  is  therefore not  on the 

cards.  

Regards,  Frank”  

 The appl i cant  has sa id that  he was not  aware of  

any conversat ion  that  h is  then at torney may have had wi th  

Mr Pat r ick Mlambo on 5 August  2020 but  he says that  he 

has to  to ld  h is  at torney that  he d id  not  want  to  engage wi th  10 

the Commission.   Apparent ly,  the appl icant ’s  then at torney 

subsequent ly  passed on.   Mr Mlambo has conf i rmed in  h is  

aff idavi t  that  he d id speak to  the appl i cant ’s  at to rney of  the 

t ime and the la t ter ’s  response was as ref lec ted in  

Mr Darton’s emai l  o f  5  August  2020 addressed to 

Mr Paul  Pretor ius ,  the Head of  the Commission’s Legal  

Team and Mr Nombembe,  the Head of  the Commission’s 

Invest igat ion Team. 

 I t  would appear  that  by way o f  a  le t ter  dated  

5 August  2020,  the appl icant ’s  then at to rney wrote  to  the  20 

Secur i ty  State Agency and requested to  be furn ished wi th  a  

var ie ty  of  documents which he sa id he needed in  order  to  

prepare h is  s tatement  to  the Commission.   That  the  

appl i cant ’s  at to rney would on 5 August  2020 have wr i t ten a 

le t ter  o r  emai l  to  the Secur i t y  State Agency asking for  
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documents which  he sa id needed in  o rder  to  deal  wi th  

ev idence led before the Commission is  s t range because on 

Mr Mlambo’s vers ion that  the day on which the app l icant ’s  

at torney re jected  the Commission ’s approach to in te rv iew 

the appl icant .  

 The appl i cant ’s  at torney sa id that  the appl icant  

needed those documents in  o rder  to  deal  wi th  a l legat ions 

made against  h im by cer ta in  wi tnesses who test i f ied before  

the Commission.   By way of  a  le t ter  dated 23 August  2020 

that  sent  on 21 September 2021,  the act ing Di rector 10 

Genera l  o f  State Secur i ty,  who was Mr Loyiso Jaf ta  at  the 

t ime,  as I  understand the pos i t ion,  responded to the 

appl i cant ’s  at to rneys le t ter  and ind icated that  the Secur i ty  

State Agency was prepared to  g ive h im documents that  were  

re levant  to  the  a l legat ions made against  h im in  the  

Commission and re levant  to  the work of  the Commission  

that  could be g iven to  h im wi thout  be ing in  breach of  the 

law.  

 Fur thermore,  the  then act ing D i rector  Genera l  

inv i ted the appl icant  in  that  le t ter  to  meet  wi th  h im to 20 

d iscuss the mat te r  and ind icated that  he would be prepared 

to  expedi te  the process.   That  the act ing Di rector  Genera l  o f  

the Secur i ty  State Agency had ex tended th is  inv i ta t ion to  

the appl icant  as far  back as September 2020 emerged f rom 

his  answer ing af f idavi t  deposed to by Mr Ms imanga,  the  
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act ing Di rector  Genera l  as at  Apr i l  2020 which was f i led to  

oppose the appl i cant ’s  appl i cat ion to  compel  the  SSA to 

g ive the appl icant  the documents he wanted.    

 By way of  a  le t te r  dated 4 August  2020 addressed 

to the Min is ter  o f  State Secur i ty,  the appl i cant  a lso 

requested the Min is ter  to  furn ish  h im wi th  a var ie ty  of  

documents.   I  have a l ready referred to  the appl icant ’s  

at torney ’s le t te r  o f  5  August  2020 and indeed I  have 

referred to  the response of  the act ing Di rector  Genera l  to  

that  le t te r.    10 

 On the 14 t h  o f  August  2020,  the appl i cant ’s  

at torneys appear  to  have wr i t ten  a le t ter  to  me as the  

Chai rperson of  the Commission,  request ing that  I  he lp by  

persuading the President ,  the Min is ter  o f  State Secur i ty,  the 

Inspector  Genera l  and the Di rector  Genera l  o f  the State 

Secret  Agency to  comply wi th  h is  request  for  in format ion.  

 The appl i cant  o r  h is  at torneys d id not  respond to  

the le t ter  f rom the act ing  Di rector  Genera l  o f  

September 2020 to which reference has been made above.   

This was st i l l  the case by the 9 t h  o f  March 2021 when the  20 

appl i cant  lodged h is  appl i cat ion fo r  an order  compel l ing the  

Secur i ty  State Agency to  furn ish  h im wi th  the documents he  

had asked fo r.   However,  there are  two or  three le t ters that  

the then appl i cant ’s  at to rney wro te in  the second hal f  o f  

2020 and ear ly  in  2021,  suggest ing that  they were st i l l  
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pursuing the idea of  obta in ing documents f rom the Secur i ty  

State Agency.   This  has been deal t  wi th  in  the previous 

paragraph.  

 By way of  a  le t ter  dated 23 January 2021 

addressed to the  then act ing Di rector  Genera l ,  Mr  Loyiso  

Jaf ta ,  once again,  the appl i cant ’s  at to rney requested the 

declassi f i cat ion o f  var ious documents.   No reference was 

made to the le t ter  o f  September 2020 f rom the  act ing  

Di rector  Genera l  to  the appl icant ’s  at to rney in  which the 

act ing Di rector  Genera l  had extended an inv i ta t ion  to  the 10 

appl i cant  to  meet  wi th  h im to d iscuss h is  request  for  

documents.    

 On the of  March 23021,  the appl icant  lodged h is  

appl i cat ion wi th  the secretary,  that  is  h is  appl i cat ion fo r  an 

order  compel l ing the Min is ter  o f  Secur i ty  State Agency,  the 

Di rector  Genera l  o f  Secur i t y  State Agency and the Secur i ty  

State Agency to  furn ish h im wi th  var ious documents .   That  

t is ,  h i  lodged h is appl icat ion wi th  the Secretary  of  the  

Commission.   In  h is  aff idavi t  in  that  appl i cat ion the  

appl i cant  s tated that  he needed the documents in  o rder  to  20 

complete h is  s tatement  to  the Commission.  

 In  paragraph 18 of  h is  founding aff idavi t ,  the  

appl i cant  sa id:  

“These documents are necessary  to  enable me to  

respond to the a l legat ions level led against  me 
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and assis t  the Commission,  uncover  the t rue  

nature and extend of  State Capture and I  am 

convinced that  the respondents are in  possession 

thereof . ”  

 In  the next  paragraph in  h is  aff idavi t  the appl i cant  

that  sa id up to  that  date the respondents in  that  appl icat ion  

which would inc lude the act ing Of  the State Secur i ty  Agency 

had “ ignored,  fa i led and or  re fused to provide”  h im wi th  

in te l l igence documents and or  in fo rmat ion that  he had 

requested.   he sa id that  they had not  provided h im wi th  any 10 

reasons fo r  the i r  fa i lu re or  re fusal  to  comply w i th  the  

request .  

 On the  17th of  March 2021,  the answer ing aff idavi t  

o f  the act ing Di rector  Genera l ,  who by now was Ambassador 

Tony Msimanga of  the Secur i ty  State Agency was lodged 

wi th  the Commiss ion and would have been served more or  

less around that  s tage on the  appl icant 's  a t torneys.   The 

answer ing aff idav i t  was deposed to by Mr Msimanga but  a  

conf i rmatory aff idavi t  o f  Mr Loyiso Jaf ta ,  who had been the  

act ing  Di rector  Genera l  ear l ie r  in  the year and in  2020 or  20 

par t  o f  2020,  was a lso f i led.  

 In  the answer ing  aff idavi t  Mr Msimanga Compla int  

that  the appl icant  had fa i led to  g ive adequate deta i ls  o f  the  

in format ion or  documents he was request ing wi th  the resul t  

that  the Secur i t y  State Agency could not  determine which 
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documents exact ly  he wanted.   you a lso compla ined that  the  

in format ion that  the appl icant  had provided made i t  d i f f icu l t  

to  determine the  re levance of  some of  the in fo rmat ion or  

documents to  the work of  the Commission.  

 in  paragraphs 14 and 15 and 16 off ice aff idavi t ,  

Mr Msimanga said the fo l lowing which I  consider  very 

important :  

Paragraph 14:  

“However,  in  my capaci ty  as act ing Di rector  

Genera l ,  I  am wi l l ing to  cooperate wi th  and where  10 

possib le  provide  the appl icant  wi th  documents 

that  a re considered re levant  to  the Commission 's  

scope of  work and which may enable h im to 

address the Commission wi th  regard to  

a l legat ions that  were made against  h im in  the  

Commission.  

To th is  end,  I  am wi l l i ng to  act ing in  the best  

in terest  o f  the agency and the Commission  to  

afford the appl icant  access to  the re levant  f i les  

and or  documents . ”  20 

Paragraph 15:  

“This may take p lace in  the  form of  the 

appl i cant 's  v is i t  to  the premises of  the agency 

where he would be a l lowed access and perusal  o f  

the documents under superv is ion  dur ing which  
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process he wi l l  be requi red to  speci fy  p recise ly 

which documents he would l ike to  be declassi f ied.  

such documents  may only be those that  a re 

re levant  to  the Commission 's  scope of  work and 

or  which are re levant  to  the a l legat ions that  were 

made against  h im in  the Commission which as 

such wi l l  enable h im to refute such a l legat ions. ”  

Paragraph 16:  

“Such process wi l l  have to  be in  compl iance wi th  

the provis ions of  Chapter  24 of  the  regulat ions in  10 

terms of  the In te l l igence Serv ices Act  65 of  2002.  

th is  p rocess would then be fo l lowed by the  

off ic ia l  in ternal  processes in  re la t ion to  the 

considerat ion of  the appl icant ’s  need fo r  

declassi f i cat ion and the manner  in  which such 

documents or  in format ion wou ld be made 

avai lab le to  h im which would inc lude reduct ion of  

sensi t ive in format ion i f  necessary  I f  necessary 

the prescr ibed process may be expedi ted”  

 On the 13th of  Apr i l  2021,  the appl icant  deposed to  20 

a reply ing aff idavi t  to  Mr Msimanga’s aff idavi t .   in  paragraph 

5 of  h is  rep ly ing  aff idavi t  th is  i s  what  the appl i cant  sa id 

about  the conta ins of  paragraphs 14,  15 and 16 of  

Mr Msimanga’s af f idavi t .    

“The purpose of  th is  aff idavi t  i s  to  set  out  the  
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basis  upon which I  submi t  that  the documents are  

re levant  to  the  a l legat ions ra ised by cer ta in  

wi tnesses against  me.  

in  do ing so,  I  wi l l  accept  the offer  made by the  

SSA in  paragraphs 14,  15 and 16 o f  i ts  answer ing  

aff idavi t .  

Fur thermore and in  v iew of  the t ime const ra in ts  

fac ing the Commission.  I  wi l l  request  that  the  

Commission sets  out  a  c lear  t ime f rame wi th in  

which such documents must  be declassi f ied and 10 

furn ished to me.”  

 I t  is  c lear  f rom th is  paragraph in  the appl i cant ’s  

rep ly ing aff idavi t  that  he complete ly  unequivoca l ly  and 

uncondi t ional ly  accepted the offe r  made by Mr Msimanga 

and the State Secur i ty  Agency inc lud ing the requi rement  for  

h im to have access to  the documents and in format ion that  

he requi red that  there would have to  be compl iance wi th  

Chapter  24 of  the regulat ions made under the In te l l igence 

Serv ices Act  65 2002.   I  note tha t  in  paragraph 10 of  h is  

rep ly ing aff idavi t  the appl icant  sa id ,  among other  th ings:  20 

“ I  have cast  the net  wide because the test imonies  

of  Mufamadi ,  Njenje,  Maquetuka,  Jaf ta  and Ms K 

a l l  sought  to  at t r ibute a l l  In te l l igence fa i lu res to  

me and my tenure .  

Are st ressed that  my statement ,  i t  is  incomplete 
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w i thout  the documents I  seek.  

As a cour tesy I  have e lected to  at tach i t  in  i ts  

current  s tage in  order  to  demonst rate that  I  seek 

to  assis t  the Commission and awai t  these 

documents in  o rder  to  complete the p ic tu re  

painted in  my draf t  s ta tement . ”  

 Paragraph 17 of  Mr Msimanga’s answer ing aff idavi t  

is  a lso important .   I t  is  the  paragraph that  comes 

immediate ly  af te r  the three paragraphs to  which the 

appl i cant  re fer red to   in  h is  rep ly ing aff idavi t  in  10 

Mr Msimanga’s aff idavi t .   Accord ingly,  the appl icant  could  

not  have missed paragraph 17.    

 In  that  paragraph,  Mr Msimanga re fers to  the le t te r  

dated 23 August  2020.   I t  was sent  on 21 September 2020 

by h is  p redecessor,  Mr Loyiso Jaf ta ,  to  the app l icant ’s  

at torneys in  response to the i r  f i rs t  le t ter  to  h im,  that  is  the 

le t ter  o f  5  August  2020,  in  which they requested the SSA to 

g ive the appl icant  the documents he sa id he needed.    

 In  paragraph 17 o f  h is  aff idavi t  Mr Msimanga says:  

“ I  am advised tha t  Mr Jaf ta  In  a wr i t ten response 20 

to  the appl i cant ’s  at torney’s le t te r  to  the off i ce of  

the Di rector  Genera l  o f  the agency dated 

5 August  2020 Advised and inv i ted  the appl icant  

to  fo l low the appropr ia te procedure  to  enable the 

agency to  p roper ly  consider  h is  request  for  
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in format ion.  

In  the sa id le t ter  dated 23 August  2020,  which  

was sent  to  the appl icant ’s  at torneys on 

21 September 2020,  Mr Jaf ta  a lso extended an 

inv i ta t ion to  the  appl i cant  for  consul ta t ion wi th  

h im to d iscuss how best  the mat te r  could be deal t  

wi th .  

However,  th is  advice and inv i ta t ion came to  

naught  as the appl i cant  d id  not  fo l low the sa id 

advise and ignored the inv i ta t ion.    10 

A copy of  the aforesaid le t ter  f rom Mr Jaf ta  to  the 

appl i cant  is  a t tached yes two and is  marked 

Annexure TM1.    

The Chapter  24 Regulat ion  at tached to the sa id 

le t ter  i s  annexed hereto and is  marked Annexure 

GM2.    

Proof  o f  despatch of  the sa id le t ter  by emai l  on  

21 September 2020 is  a t tached here to  and is  

marked Annexure TM2. ”  

 Paragraph 17 of  Mr Msimanga’s aff idavi t  i s  c lear.   20 

What  i s  very in te rest ing t i s  that  in  h is  rep ly ing aff idavi t  the  

appl i cant  who must  have read paragraph 17 d id not  deny 

what  was sa id in  paragraph 17 nor  d id  he  deny tha t  he or 

h is  at to rney received Mr Jaf ta ’s  le t ter  which is  re ferred to  in  

paragraph 17.   This has to  mean the appl i cant ’s  at torneys 



1 DECEMBER 2021 – DAY 429 
 

Page 20 of 49 
 

d id  receive that  emai l  o r  le t te r  and the appl icant  knew about  

i t .   Th is has to be so because there can be no doubt  that  i f  

the appl i cant ’s  a t torneys had not  received the le t ter  o r  

emai l  the appl i cant  would have sa id so in  h is  response in  

the reply ing aff idavi t  a f te r  reading paragraph 17 of  

Mr Msimanga’s aff idavi t .   The fact  that  he d id not  deny the  

contents of  paragraph 17 means that  he and h is at torneys 

d id receive the emai l  o r  le t te r.  

 The quest ion tha t  ar ises i f  the appl icant  and h is  

at torneys at  the t ime d id receive  Mr Jaf ta ’s  le t ter  is  th is  10 

one.   Why d id the  appl icant ’s  at torneys then or  the appl i cant  

not  respond to i t  and accepted Mr Jaf ta ’s  inv i ta t ion and 

meet  wi th  Mr Ja f ta  and do the necessary to  obta in the 

documents that  the appl icant  had requested?  The appl i cant  

d id  not  expla in th is  in  h is  rep ly ing a ff idavi t .    

 Another  quest ions is  th is .   Why d id the appl icant  

wr i te  other  le t te rs  to  the act ing Di rector  Genera l ,  request ing 

the documents? This i s  not  expla ined.   Yet  another  quest ion 

is .   Why d id the appl icant  launch an appl icat ion in  the 

Commission fo r  an order  compel l ing the Min is ter  of  State 20 

Secur i ty,  the act ing Di rector  Genera l  o f  SSA and SSA go 

g ive h im documents that  he knew they had said they were 

prepared to  g ive h im i f  they were re levant  to  the work of  the  

Commission or  re la ted to  a l legat ions that  had been made 

against  h im in  the Commission i f  he compl ied wi th  Chapter  
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24 of  the regulat ions in  te rms of  the In te l l igence Serv ices  

Act  o f  2002?  This  is  d i f f icu l t  to  understand.   However,  

these are  not  the  only unanswered quest ions re la t ing to  the  

appl i cant ’s  appl i cat ion.   There  are more unanswered 

quest ions.    

 On the  14 t h  o f  Apr i l  2021,  when the appl i cant ’s  

appl i cat ion fo r  an order  compel l ing the SSA to g ive h im 

documents was to  be heard,  an agreement  was reached that  

the appl icat ion be  adjourned sine d ie  to  enable to  appl icant  

or  h is  legal  representat ive and the  State Secur i ty  Agency to  10 

meet  wi th  the SSA and seek to  reach an agreement  on  

which documents  the SSA would be prepared to  g ive h im 

and which documents they were not  prepared to  g ive  h im,  i f  

any,  and what  the  grounds were for  the i r  unpreparedness to  

g ive h im some of  the documents.  

 The t ranscr ip t  o f  the proceedings of  the  

Commission on the 14t h  o f  Apr i l  2021 was fu rn ished to the 

appl i cant  and he was g iven an opportuni ty  to  comment  

thereon and he has not  d isputed the contents  of  the 

t ranscr ip t .   They reveal  that  the appl icant ’s  own legal  20 

representat ive sa id the fo l lowing,  among other  th ings,  

dur ing those proceedings:  

“And for  the f i rs t  t ime in  the  respondent ’s  

answer ing aff idavi t  do we get  to ld  that  the 

respondents  are  wi l l ing to  assis t  us wi th  the 
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documents that  you requi re and subject  to  us 

provid ing them wi th the par t icu lars of  the 

documents that  a re requi red. ”  

 Indeed the app l icant ’s  legal  representat ive i s  

re f lected in  the t ranscr ip t  to  have a lso sa id:  

“Our v iew then,  which we ind icated to  our  

opponents,  i s  that  to  the extent  that  they 

undertook to  p rov ide us wi th  documents  provided 

that  we g ive them the par t icu lar i t ies,  we have 

done that .  10 

As far  as we are concerned,  there is  no mat te r  to 

be argued anymore today. ”  

 What  the appl icant ’s  at torneys or  counsel  was 

saying was in  effect  that  an agreement  had been reached 

between the par t ies in  terms of  which the appl i cant ’s  s ide  

needed to g ive the State Secur i t y  Agency par t icu lars of  the  

documents they wanted the State  Secur i t y  Agency to  make 

avai lab le to  them.   I t  was in  th is  context  that  he then sa id 

that  as far  as he  was concerned there was no longer any 

mat te r  to  be argued that  day.    20 

 The t ranscr ip t  then ref lects that  I  had th is  to  say to  

Mr Fraser ’s  legal  representat i ve,  that  i s  to  the app l icant ’s  

legal  representat i ve:  

“As i t  s tands. . .  Ja,  wel l ,  i t  seems to me that  

because they have g iven that  undertak ing,  you 
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are r ight  in  tak ing the at t i tude that  you should  

g ive them t ime to apply the i r  minds to  the 

par t icu lars that  you have g iven so  that  they can 

g ive you the in fo rmat ion you have asked fo r.  

Or i f  they have reason not  to  g ive you some of  

the in fo rmat ion that  is  there,  they can te l l  you 

why but  i t  seems that  there i s  no point  in  

pursuing the appl i cat ion as of  today.  

I t  may wel l  be that  the appl i cat ion should be 

postponed e i ther  to  a speci f i c  date  or  sine d ie  so  10 

that  that  s tays the one point  but  the other  po int ,  

which I  must  say,  is  that  you and your  c l ient  must  

appreciate the s i tuat ion that  the Commission is  

faced wi th . . . ”  

 And I  am just  making sure that  th is  sentence is  

leg ib le  – is  understandable.    

“ . . . that  is  to  what  the Commission can do at  the 

t ime that  your  c l ient  wi l l  have receive the  

documents that  is  looking for  in  terms of  the  

Commission a l locat ing any t ime fo r  any evidence.  20 

I  cannot  g ive  you any guarantee because of  

precise ly  where we are.  

The ora l  ev idence should have been f ina l i sed by  

the end of  March.  

We are in  ext ra t ime and there is  ser ious 
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d i f f icu l ty.  

You know,  Apr i l  and May and June were supposed 

to be for  the wr i t ing of  the repor t .  

So I  am just  ment ion ing that  for  what  i t  is  worth 

so that  as and when you reach a point  where you 

have got  your  – the in fo rmat ion you are asking  

for,  we are not  guaranteeing anyth ing.  

I f  a t  that  s tage you make a request  to  g ive 

ev idence or  whatever  that  wi l l  have to  be looked 

at ,  a t  that  t ime against  the  const ra in ts  that  wi l l  10 

ex is t  a t  that  t ime,  you wi l l  apprecia te that . ”  

 I t  w i l l  be seen f rom what  is  quoted above that  

Mr Fraser ’s  legal  representat i ve was basica l l y  in formed that  

because of  the  t ime when the appl i cant  b rought  h is  

appl i cat ion there was no guarantee that  when he obta ined 

the documents he  sought  the Commission would be  able to  

hear  h is  ev idence or  that  o f  any wi tnesses he might  wish to  

ca l l .   I t  was made c lear  that  the hear ing of  ora l  ev idence 

was meant  to  have been completed  by te  end of  Apr i l .   The 

appl i cant ’s  legal  representat ive was asked whether  he 20 

appreciated the const ra in ts under  which the Commission  

was operat ing and he responded:  

“We appreciate that ,  Chai rperson. ”  

 The t ranscr ip t  a lso ref lects what  the respondent ’s  

legal  representat ive  sa id in  those proceedings.   I t  is  
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re f lected as having sa id:  

“The agency was approached by the appl i cant  as  

ear ly  as August  2020.  

The then act ing Di rector  Genera l  responded to  

the appl i cant ,  inv i t ing h im to fo l low the cor rect  

procedure and a lso inv i ted h im to have a 

consul ta t ion wi th  h im so that  they can see how 

best  the agency can help h im to expedi te  the  

issue of  the d isc losure of  in fo rmat ion.  

And that  was the  le t ter  to  the app l icant  that  was 10 

sent  on the 21s t  o f  September 2020 and the  

appl i cant  d id  not  respond to the  inv i ta t ion that  

was extended to h im by the then Di rector  

Genera l .  

And now s ix  months down the  l ine  they decided 

to approach the Commission,  a l leg ing that  there  

is  –  they would  not  have been afforded an 

opportuni ty  to  ge t  the documents  that  they are 

looking fo r  which is  not  t rue. ”  

 The State Secur i t y  Agency’s counsel  in  that  20 

appl icat ion submi t ted that  Mr Fraser  was wast ing the  

Commission’s t ime and abusing the Commission’s 

processes and h is  appl icat ion should s imply be d ismissed.   

The t ranscr ip t  re f lects that  a t  tha t  s tage the Chai rperson 

suggested that  Mr Fraser ’s  appl icat ion be postponed to 
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enable the par t ies to  t ry  and reach an agreement  and the  

respondent ’s  legal  representat i ve  then decided not  to  

pers is t  in  h is  a rgument  that  Mr Fraser ’s  appl i cat ion be  

d ismissed.  

 The t ranscr ip t  a lso ref lects someth ing important  

that  Advocate P J Pretor ius SC,  the Head of  the  

Commission’s Legal  Team said  in  those proceedings.   

Mr Pretor ius i s  re f lected  as having sa id,  among other  

th ings:  

“Mr Fraser  says in  paragraph 34 o f  h is  founding 10 

aff idavi t :  

“ I  am more than eager to  expose the 

imaginat ions of  these people who I  be l ieve 

are gui l t y  o f  abusing the i r  posi t ions in  

government  to  favour  and unlawfu l ly  enr ich 

themselves,  the i r  f r iends and or  associates to  

favour  or  d isadvantage cer ta in  pol i t i ca l  

par t ies and fact ions of  po l i t ica l  par t ies,  s tea l  

f rom the publ ic  press and then there is  an  

a l legat ion that  I  am going to  deal  w i th . ”  20 

Chai r,  [ that  is  now Mr Pretor ius]  there are two 

ways that  th is  wi l l  be deal t  wi th ,  th is  issue.    

The commission ’s  powers to  order  the product ion  

of  documents are there fo r  the Commission to  

conduct  i ts  own invest igat ion in  te rms of  i ts  own 
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Terms of  Reference.  

Mr Fraser  appears on h is  own statement  to  have 

evidence s ign i f i cant  to  the work of  the 

Commission and f rom the Legal  Team’s point  o f  

v iew,  of  course,  and I  am sure  that  wi l l  be 

endorsed by the invest igators ,  we inv i te  

Mr Fraser  to  come and cooperate wi th  the  

Commission’s invest igator  so  that  the  

Commission can,  wi th  Mr Fraser,  conduct  an 

invest igat ion.  10 

What  i s  happening here is  that  an invest igat ion is  

be ing conducted outs ide of  the  ambi t  o f  the 

Commission ’s work.  

So i f  Mr Fraser  has evidence re levant  to  the 

Commission,  ev idence of  a  ser ious cr iminal  

nature i t  should  have been brought  before the  

Commission long ago but  a l though i t  is  la te we 

inv i te  Mr Fraser  to  work wi th  the Commission in  a  

Commission invest igat ion. ”  

 This par t  o f  the t ranscr ip t  re f lects qui te  c lear ly  that  20 

the Head of  the Commission’s Legal  Team publ i c ly  inv i ted  

the appl i cant  “ to  come and cooperate wi th  the Commission’s  

invest igators so that  the Commission can,  wi th  Mr Fraser,  

conduct  an invest igat ion” .   Later,  Mr Pretor ius is  re f lected  

as having sa id:    
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“ . .we inv i te  Mr  Fraser  to  work wi th  the 

Commission in  a Commission invest igat ion. ”  

 The appl i cant ’s  legal  representat ive d id not  accept  

Mr Pretor ius ’ inv i ta t ion in  those proceedings.   The 

appl i cant ’s  appl i cat ion re la t ing to  documents was adjourned 

sine d ie  on the basis that  he or  h is  legal  representat i ves  

would meet  wi th  SSA and agree on the documents and i f  he  

d id not  f ind sa t is fact ion he could come back to  the 

Commission and ask that  the Chai rperson decide h is  

appl i cat ion and compel  the respondents,  that  is  the State 10 

Secur i ty  Agency and the act ing Di rector  General  in  that  

mat te r,  to  g ive h im the documents he wanted in  order  to  

complete h is  s tatement  to  the Commission.  

 About  two months la te r,  tha t  is  on the  

17 t h  o f  June 2021,  the Commission’s Secretar ia t  wrote to  

the appl icant ’s  at torneys and to the  Di rector  Genera l  o f  SSA 

and cal led upon them to repor t  back to  the Commission on 

what  was happening wi th  regard to  the appl icant ’s  

appl i cat ion re la t ing to  documents.   I t  would appear that  the  

appl icant ’s  at torneys d id not  respond but  the State At torney 20 

responded on behal f  o f  the State  Secur i ty  Agency.   The 

State At torney d id  so by way of  a  le t ter  dated 22 June 2021.   

I t  is  not  necessary to  quote the contents of  that  le t te r.    

 I t  is  suff i c ient  to  say that  the State  Secur i ty  Agency 

seems to have genuinely t r ied to  have the mat te r  expedi ted 
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but  no  meet ing took p lace.   However,  the most  important  

po int  that  is  made in  the le t ter  i s  that  an agreement  had 

been reached between both s ides on the min imum 

requi rements that  the appl i cant  was to  comply wi th  but  he  

had fa i led to  comply  wi th  that  requ i rement  and unt i l  he had 

compl ied wi th  that  requi rement  the Secur i t y  State Agency,  

accord ing to  the State At torney,  could not  do much about  

h is  request  for  documents.  

 The agreement  that  the Secur i ty  S tate Agency and 

State At torney was referr ing  to  in  the le t ter  must  be  the 10 

agreement  that  had been reached between the appl icant  

and the Secur i t y  State Agency in  the agreement  that  was 

reached in  the proceedings of  the Commission on the 

14t h  o f  Apr i l  2021.   In  paragraph 8  of  the State At torney’s  

le t ter  re ferred to  above,  the S tate At torney sa id the 

fo l lowing,  among others:  

“Last ly,  we considered i t  apposi te  to  emphasise 

that  i t  is  our  c l ient ’s  v iew that  Mr Fraser  as a  

former Di rector  Genera l  o f  the agency is  wel l  

aware of  what  the provis ions of  the sa id 20 

regulat ions enta i l  inc lud ing the importance of  

compl iance therewi th.  

I t  is ,  therefore,  inconceivable that  the delay in  

hold ing the sa id meet ing could ever  be sa id that  

the delay in  hold ing the sa id meet ing could ever  
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be a stumbl ing  b lock in  the submission  of  

Mr Fraser ’s  request  fo r  in format ion in  accordance 

wi th  the cor rect  procedure as st ipu lated in  the 

regulat ions.  

The appl i cant ’s  act ion in  fa i l ing to  comply wi th  

the regulat ions is  considered st range as,  in  a 

le t ter  to  the Commission dated 13 Apr i l  2021,  the 

appl i cant  through h is  at to rneys expressly  s tated 

that  he was in  agreement  wi th  our  c l ient ’s  

submiss ion  as  conta ined in  the  answer ing  10 

aff idavi t  which in ter  a l ia  emphasised the need for  

the appl icant  to  comply wi th  the regulat ions.  

A copy of  the  le t ter  form the appl i cat ion ’s  

at torney s in  th is  regard is  a t tached hereto  

marked Annexure C. ”  

 The appl i cant  has been afforded an opportuni ty  by 

the Commission to  deal  wi th  the contents of  the le t ter  f rom 

the state At torney and share w i th  the Commiss ion h is 

vers ion on what  happened af ter  14 Apr i l  2021 wi th  regard to  

the purpose of  which h is  appl i cat ion re la t ing to  documents  20 

had been adjourned by the has not  p laced anyth ing  before  

me that  shows that  he acted d i l igent ly  to  t ry  and secure  

f rom the Secur i ty  State Agency the documents that  he had 

sa id he needed in  order  to  complete h is  s tatement  before 

the Commission.   The appl i cant  has been afforded the 
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opportuni ty  by the Commission to  expla in why he has not  

compl ied wi th  the  regulat ion wi th  which he knows he needs 

to  comply i f  he seeks to  be furn ished by the Secur i ty  State  

Agency wi th  the  documents that  he seeks in  o rder  to  

complete h is  s tatement .    

 On what  is  before  me,  the reason why the appl i cant  

has not  been furn ished wi th  the documents that  he  sa id he  

wanted f rom the State Secur i ty  Agency is  that  he has fa i led 

to  comply wi th  the regulat ions that  he had agreed to  comply  

wi th  and he has fa i led to  do what  is  necessary for  h im to do 10 

in  order  to  obta in  the documents.   He has not  acted  on the  

agreement  that  was reached between h im and the State 

Secur i ty  Agency when he,  in  h is  rep ly ing aff idavi t ,  he sa id  

that  he accepted the offer  conta ined in  paragraphs 14,  15 

and 16 of  Mr Msimanga’s aff idavi t .  He has a lso not  

expla ined why he d id not  do so.  

 Fur thermore,  the appl i cant  has never  come back to  

the Commission to  repor t  on the outcome of  a  p romise that  

was agreed upon in  the Commission on 14 Apr i l  2021.   He 

has le f t  the Commission unsure of  what  is  go ing on.   The 20 

appl icant  has done th is  in  c i rcumstances where he knew 

that  on the 14 t h  o f  Apr i l  2021 when h is  appl i cat ion came 

before the Commission he was to ld  that  because of  how la te  

he had brought  h is  appl i cat ion for  an order  compel l ing the 

Secur i ty  State Agency to  g ive  h im the documents he  
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wanted,  there  was no guarantee that  i f  and when he got  

those documents the Commission would be able to  hear  ora l  

ev idence.    

 One would have thought  that  anyone who was 

genuine about  g iv ing ev idence or  about  be ing able to  get  a 

date or  days to  cross-examine wi tnesses who had 

impl icated h im in  wrongdoing would do everyth ing in  h is  or  

her  power to  expedi te  the mat ter  and to  keep the 

Commission in formed of  how the process of  obta in ing the  

documents was progressing not  the appl icant .   By the end 10 

of  May 2021,  the appl icant  had not  to ld  the  Commission 

anyth ing.   By mid-June the appl icant  has st i l l  not  to ld  the  

Commission anyth ing.    

 When the Commission wrote to  h im or  v ia  h is  

at torney he d id  not  respond.  Only the  State At torney 

responded.   By the end of  Ju ly  2021,  the appl i cant  had st i l l  

not  to ld  the Commission  what  was happening.   Indeed even 

now the appl icant  has not  to ld  the Commission what  

happened wi th  the execut ion of  the agreement  that  he and 

the State Secur i t y  Agency had reached as recorded in  h is  20 

reply ing aff idavi t  in  response to the answer ing aff idavi t  by  

Mr Msimanga.  

 The State Secur i ty  Agency has sa id the  appl i cant  

was obl iged to  comply wi th  chapter  24 off  the regulat ions 

but  has not  compl ied.   The appl i cant  has not  sa id  that  he  



1 DECEMBER 2021 – DAY 429 
 

Page 33 of 49 
 

has compl ied wi th  that  requi rement .   So the posi t ion must  

be that  the appl i cant  s topped seeking the documents  he had 

said he needed but  has not  to ld  the Commission whi le  he 

stopped and how h is vers ion would  now be complete  wi thout  

the documents when he had sa id that  i t  would  not  be 

complete wi thout  the documents.   Why the appl i cant  d id  not  

cooperate wi th  the Secur i ty  State Agency,  as he  had to  

agree to  in  order  to  obta in the documents he had said he 

needed,  is  another  unanswered quest ion in  the appl icant ’s  

appl i cat ion.    10 

 Wi th that  background i t  is  necessary to  then look at  

the ru les of  the  Commission tha t  govern proceed ings or  

appl i cat ions for  leave to  c ross-examine a wi tness.   

Regulat ion 15 of  the Regulat ions of  the Commission  

provides that  the Commission may prescr ibe i ts  own 

processes.   Rule 3 of  the Rules of  the Commission governs 

wi tnesses who are presented to  the Commission and the  

Commission’s Legal  Team and the impl icated person in  the i r  

ev idence.    

 Rule 3.3 of  the Rules of  the Commission makes i t  20 

c lear  that  i f  an impl icated person wishes to  g ive ev idence 

h imsel f  or  hersel f  or  to  ca l l  a  wi tness to  g ive ev idence on 

h is  o r  her  behal f  or  to  cross-examine a wi tness,  he or  she 

must  wi th in  two weeks f rom the date of  not ice apply in  

wr i t ing to  the Commission for  leave to  do so and the  
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Chai rperson wi l l  decide the appl i cat ion.  

 Rule 3.4 is  a lso very important .   I t  reads:  

“An appl i cat ion in  terms of  Rule 3.3.6 above must  

be submi t ted in  wr i t ing to  the Secretary of  the 

Commission wi th in  14 ca lendar days f rom the 

date of  the not ice  referred to  in  Rule 3.3.  

The appl icat ion  must  be accompanied by a 

statement  f rom the impl icated person responding  

to  the wi tness’s s tatement  insofar  as i t  impl icates  

h im or  her.  10 

The statement  must  make i t  c lear  what  par ts  of  

the wi tness statement  are d isputed or  denied and 

the grounds upon which those par ts  are d isputed 

or  denied. ”  

 I  draw at tent ion  to  that  par t  o f  Rule 3.4 which  

requi res an impl icated person who appl ies for  leave to  

cross-examine a  wi tness to  ensure that  h is  or  her  

appl i cat ion is  “accompanied by  a statement  f rom the 

impl icated person responding to  the wi tness’s s tatement  

insofar  as i t  re la tes to  h im or  her” .   I  a lso draw at tent ion to  20 

the sentence that  fo l lows that  sentence:  

“ I t  ob l iges the impl icated person who makes an 

appl i cat ion for  leave to  c ross-examine to  ensure 

that  h is  or  her  appl i cat ion “makes i t  c lear  what  

par ts  of  the wi tness statement  a re d isputed or  
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denied and the grounds upon which those par ts  

are d isputed or  denied” . ”  

 I  have made i t  c lear  in  previous ru l ings that  

Rule 3.4 requi res an appl icant  for  leave to  cross-examine to  

furn ish h is  o r  her  fu l l  vers ion  in  regard to  inc idents or  

mat te rs deal t  wi th  in  a wi tness statement  o r  a ff idavi t .   In  

other  words,  the pr inc ip les that  an  impl icated person cannot  

be expected to  be  granted leave to cross-examine a wi tness 

who has impl icated  h im or  her  un less he or  she makes a  

Ful l  d isc losure of  what  h is  o r  her  vers ion is  on the mat te rs 10 

or  inc idents in  i ssue.  

 The reason for  th is  i s  c lear.   In  proceedings of  a  

body such as  the commission of  inqui ry  l i ke th is  one,  an  

impl icated person cannot  be a l lowed to use cross-

examinat ion wi thout  tak ing the commission in to h is  or  her  

own conf idence and te l l ing i t  what  he or  she knows about  

mat te rs which i t  is  invest igat ing  of  which he or  she has 

knowledge 

 And now there 's  reason why th is  ru le  obl iges an  

appl i cant  fo r  leave to  cross-examine to  make Ful l  d isc losure 20 

of  h is  o r  her  vers ion,  is  to  enable me as the Chai rperson of  

the Commission  to  determine how much is  in  d ispute  

between the vers ion of  the wi tness and the vers ion of  the  

impl icated  person,  how important  the points of  d ispute are 

between them to  the mat te rs being invest igated by the  
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Commission and how much t ime need to be set  as ide  for  the 

cross-examinat ion of  the wi tness i f  leave to  cross-examine 

is  g ranted.  

 This is  importan t  because i f  I  know where the  

points of  d ispute are between the impl icated person and the 

wi tness,  I  would  be able to  d i rect  that  cross-examinat ion 

should focus on  the points in  d ispute between the two 

vers ions.   That  would ensure that  t ime is  not  wasted by the 

impl icated  person or  h is  or  her  lawyer,  put t ing quest ions to  

the wi tness that  re la tes to  points that  are not  in  d ispute.  10 

 Rules 3.5,  3 .6 and 3.7 are a lso important .   They 

read:  

“ i f  an impl icated person bel ieves that  the 

Commission’s Legal  Team did not  g ive h im or  her  

the not ice refer red to  in  Rule  3.3 wi th in  a 

reasonable t ime before the wi tness could or  was 

to  g ive ev idence and that  th is  may be pre judic ia l  

to  h im or  her,  he or  she may apply to  the 

Commission for  such order  as wi l l  ensure that  he 

or  she is  not  ser iously p re jud iced”  20 

Rule 3.6:  

“ In  decid ing an appl i cat ion contemplated In  Rule 

3.3.6,  the chai rperson may in  h is  d iscret ion and 

on such terms and condi t ions as  he may deem 

appropr ia te:  
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a .  Grant  leave to  an impl icated person to g ive 

ev idence;  

b.  To ca l l  a  wi tness to  g ive  ev idence on h is  

behal f  and/or ;  

c .  To cross-examine the wi tness impl icat ing h im.  

Rule 3.7:  

“ in  accordance w i th  Regulat ion 8.3,  there is  no  

r ight  to  cross-examine a wi tness before the 

Commission but  chai rperson may permi t  cross  

examinat ion shou ld he deem i t  necessary and in  10 

the best  in te rest  o f  the work of  the  Commission. ”  

Rule 3.5:  

“Seeks to  provide a remedy to  an ind icated 

person who compla ins that  he or  she was not  

g iven a  Rule 3.3  not ice t imeously  and that  th is  

would pre jud ice h im.”  

 The appl i cant  in  th is  case d id not  invoke th is  ru le  to  

ask fo r  any remedy.   Rule 3.6 and Rule 3.7 provide that  I  

have a d iscret ion to  grant  leave to  cross-examine and that  I  

may grant  i t  i f  I  deem i t  in  the in terest  o f  the work of  the  20 

Commission to  do  so.   Wi th that  d iscussion of  the ru les out  

o f  the way,  i t  is  important  then to  have regard  to  the 

appl i cant 's  appl i cat ion.    

 As I  have ind icated ear l ie r,  the appl i cant ’s  

appl i cat ion for  leave to  cross-examine consisted of  a  not ice  
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o f  mot ion and the founding aff idavi t s  as  wel l  as  two 

unsigned statements;  two statements that  were unsigned 

and the appl icant ’s  own appl icat ion re la t ing to  documents  

that  I  have refer red to  ear l ie r  which was launched on the 

9th of  March 2021.   That  appl i cat ion was an annexure to  

one of  the unsigned statements.   The statements tha t  I  have 

sa id who were unsigned where a lso not  under oath.   The 

appl i cant  ind icated in  h is  aff idavi t  that  they were not  s igned 

because he was wai t ing for  the  documents that  he had 

asked for  and he would then complete h is  s tatement  once 10 

the documents had been received.   

 I  have referred ear l ier  to  the names of  wi tnesses 

that  the appl icant  wanted to  sought  leave to  cross-examine 

and in  h is  aff idav i t  that  he fu rn ished to the Commission in  

support  o f  h is  appl i cat ion,  he deal t  wi th  four  of  those 

wi tnesses and he sa id in  the same paragraphs that  they had 

impl icated h im in  four  broad areas and those are  

Ambassador Maquetuka,  Mr Shaik,  Mr Njenje and 

Dr Mufamadi .    

 So he set  out  in  paragraphs 15,  16 and onwards 20 

var ious areas where he sa id that  they had impl icated h im in  

the i r  a ff idavi t s  o r  ev idence but  he  d id  not  speci fy  in  which 

par ts  of  the i r  a ff idavi ts ,  respect ive aff idavi t s ,  they had 

impl icated h im.   In  paragraph 16,  he s imply sa id the four  

broad areas were the fo l lowing:  
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1 .  The 2006 Nat iona l  In te l l igence Agency (NIA),  

2 .  Pr inc ip le  Agent  Network (PAN Programme) was 

a cor rupt ion scheme.  

 He said that  i s  what  they had impl icated h im in .   He 

sa id they a lso impl icated h im in  the cent ra l isat ion o f  power 

in  re la t ion to  the 2006 NIA/PAN and St rategic Development  

P lan Vis ion 2035 (SDP).   He sa id  they a lso impl icated h im 

in  governance mat ters of  the SSA dur ing h is  t ime.   He said  

they impl icated h im a lso in  sh i f t  away f rom what  was 

conceived in  1994,  resul t ing in  the unlawfu l  repurposing of  10 

the SSA.  

 He said another  issue ra ised by  Ambassador  

Maquetuka and o thers which  d i rec t ly  o r  ind i rect l y  a ffected  

h im was the invest igat ions that  were conducted in to the  

affa i rs  and operat ions of  the 2006 NIA/PAN Programme.   In 

paragraph 19 he sa id:  

“At  the outset  I  re fute these a l legat ions as ut ter ly  

wi thout  any mer i ts . ”  

 He cont inued:  

“ I  re fe rred the Commission to  the vers ion set  out  20 

in  Annexure AF1 and AF2 where in I  deal  wi th  the  

test imony of  my and others as  I  demonst rate 

below my vers ion  of  the leg is la t i ve f ramework is  

cont rary to  that  g iven by the 2009 State Secur i ty  

Agency’s top 3 off ic ia ls  (Maquetuka,  Shaik and 
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N jenje)  and Dr Mufamadi  in  the i r  test imonies. ”  

 What  the appl i cant  d id  not  do in  h is  aff idavi t  in  

re la t ion to  th is  appl icat ion fo r  leave to  cross-examine these 

four  wi tnesses is  that  he d id not  take each one’s a ff idavi t ,  

te l l  the Commission in  which paragraph that  wi tness 

impl icated h im and by what  s tatements or  ev idence and 

then he d id not  then deal  wi th  tha t .   That  is  what  would be 

requi red and tha t  is  what  is  wel l  known among a l l  legal  

pract i t ioners you do when you respond to an aff idavi t .   You 

ident i fy  the paragraphs that  are important  o r  that  you 10 

d ispute or  the paragraphs on which you have someth ing to  

say par t i cu la r ly  those you d ispute and you say what  par ts  of  

those paragraphs you d ispute complete ly,  what  par t  you 

admi t ,  what  par ts  you qual i fy  or  what  par ts  requi re context .  

 What  he has done is ,  that  i s  the appl icant ,  is  s imply  

to  say these are the broad areas in  which these wi tnesses 

have impl icated me and I  re fute the a l legat ions they made 

against  me as wi thout  any mer i ts .   He has someth ing  to  say 

in  terms of  some of  the points tha t  he says,  o r  areas,  that  

he says they impl icated h im.   And then as I  have ind icated,  20 

he a lso says h is  vers ion is  conta ined in  Annexure AF1 and 

AF2.   Those are the unsigned statements that  I  ta lked about  

ear l ie r  which,  by  h is  own admiss ion,  do not  conta in h is  

complete vers ion.   They should have been s igned and they 

should have been under oath but  they are not .  
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 The appl icant  deals in  h is  aff idavi t  wi th  cer ta in  

top ics such as  the 200 Nat ional  In te l l igence Agency,  

Pr inc ipa l  Agent  Network,  PAN Programme,  In te l l igence and 

i ts  ro le  in  society  in  re la t ion to  Nat ional  Secur i t y  is  another  

top ic .   He deals wi th  i t  in  h is  aff idavi t .   The pol i t i zat ion of  

SSA is  another  top ic  that  he dea ls wi th  and government  

mat te rs that  he  deals wi th  as  wel l  as the St rategic  

Development  P lan  Vis ion 2035.  

 I t  would  appear  that  he  d id do  those top ics in  

re la t ion to  the four  wi tnesses that  I  have ind icated,  namely 10 

Ambassador Maquetuka,  Mr Njenje and Mr  Shaik  and 

Dr Mufamadi .   He a lso ind icated that  he sought  leave to  

cross-examine Mr  Jaf ta ,  the fo rmer  act ing Di rector  Genera l  

o f  SSA,  and in  paragraph 41 of  h is  aff idavi t  he says:  

“A l though I  d id  not  receive a Rule  3.3 Not ice in  

respect  o f  Jaf ta ’s  test imony,  I  have considered 

h is  s tatement  and test imony before the 

Commission.  

In  h is  s tatement  he impl icates me by a l leg ing the 

fo l lowing.  20 

41.1.  In  paragraph 11 of  h is  s tatement  he  

fa lse ly  accuses me of  cent ra l isat ion and 

overconcent rat ion  of  my power in  my off i ce.    

41.2.  He fur ther  a l leges that  I  

systemat ica l l y  subver ted the law and systems of  
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cont ro l  wi th in  the  agency by unlawfu l ly  put t ing in  

p lace new systems that  d id  not  comply wi th  the  

legal  requi rements.    

41.3.  He a lso c la ims that  I  i r regular ly  

approved funding for  u l te r io r  purposes and 

undermined repor t ing procedures o f  the agency.  

41.4.  More ser iously,  he a l leges that  a  sum 

of  R 125 mi l l ion  was unaccounted for  and 

emanates f rom operat ions in  the  Off ice of  the  

Di rector  Genera l  dur ing my tenure.  10 

41.5.  Conf i rming the repor t  o f  the h igh- level  

rev iew panel  on  the SSA and the test imony of  

Dr  Mufamadi ,  he  c la ims that  an amount  of  

R 9 b i l l ion in  re la t ion to  assets was unaccounted 

for. ”  

 I  pause here to  say that  the reference to R 9 b i l l ion 

was c lar i f ied in  the Commission and i t  was accepted,  as I  

recal l ,  even by Mr Jaf ta  that  that  amount  was incorrect .   

The appl icant  then says in  paragraph 42:  

“The above c la ims are fa lse and reveal  a  20 

misunderstanding  of  the appl icable leg is la t i ve  

f ramework and in ternal  procedures.  

My vers ion,  as ref lected in  AF1 and AF2 and in  

my aff idavi t  to  the SAPS under  Hi l lbrow 

CAS2/02/2021,  a copy of  which  is  hereto  
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a t tached as AF4,  demonst rates that  the above 

c la ims are wi thout  mer i t . ”  

 Except  fo r  the  reference to paragraph 11 o f  

Mr Jaf ta ’s  aff idavi t ,  i t  is  not  ind icated anywhere e lse  where 

a l l  these a l legat ions are made in  Mr Jaf ta ’s  aff idavi t  that  the  

appl i cant  says impl icate h im,  that  he wants to  c ross-

examine h im on.   He says in  paragraph 43:  

“ I  wish to  cross-examine h im [ that  is  Mr Jaf ta ]  on 

the fo l lowing themes.  

43.1.  The cor rect  leg is la t i ve f ramework in  10 

respect  o f  the powers of  the Di rec tor  Genera l  as 

the Account ing Off icer.  

43.2.  His c la ims that  large sums of  money 

were ut i l ised by me in  conf l i c t  o f  the appl icable  

procedures and mandates.  

43.3.  His c la im that  dur ing my tenure that  I  

abused my powers in  the manner in  which I  deal t  

wi th  resources and staff .  

43.4.  Issues re la ted to  governance. ”  

 Wi th regard to  Mr Y.   The appl icant  says he  20 

received a  Regulat ion 3.3 Not ice  in  respect  o f  Mr Y on 

8 January 2021 and was advised of  the broad areas in  

which Mr Y impl icated h im.   He then goes on to  set  out  

those areas as he understand them in paragraphs 44.1,  

44.5.   He then says that  h is  own vers ion is  re f lected in  
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Annexures AF1,  AF2 and AF4.   He emphasised that  these 

Annexures F1,  F2 are lengthy statements.   What  i t  means is  

that  the appl i cant  requi res me to go to  those lengthy  

statements and t ry  and look fo r  paragraphs where the 

par t icu lar  wi tness makes a l legat ions against  h im and look 

back at  h is  aff idavi t  and see whether  that  is  the one that  he  

is  ta lk ing in  h is  appl i cat ion,  t ry  and understand what  h is  

vers ion is  and whether  he d isputes  the whole paragraph or  

par ts  of  the paragraph or  he expla ins some of  the  context  

which the wi tness might  not  have g iven.    10 

 That  is  not  how a ff idavi ts ,  when you respond to an  

aff idavi t ,  a re supposed to be done.   You are supposed to  

take each paragraph that  you want  to  chal lenge in  the  

aff idavi t  o f  the person who impl icates  you in  wrongdoing 

and deal  wi th  i t  c lear ly  so that  i t  is  c lear  what  par ts  of  the 

aff idavi t  and what  par ts  of  each paragraph you admi t  or  

which par ts  you d ispute.   The appl i cant  has not  done that .  

 The appl i cant  has a lso refer red to  the Rule 3.3  

Not ice that  he received in  respect  Dr  Dintwe and he says 

that  the appl icant  or  Dr  Dintwe impl icates h im in  the 20 

fo l lowing and I  read f rom his aff idavi t :  

46.1.  He [ that  i s  now Dr Dintwe]  a l leges 

that  dur ing my tenure as Di rector  Genera l  o f  the 

Free State Secrecy Agency I  lacked the requis i te  

understanding of  the powers of  my off ice v ia  v ie  
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that  o f  the Off ice of  the Inspector  Genera l  o f  

In te l l igence.  

46.2.  He fur ther  a l leges that  I  exhib i t  a  

content ious and recalc i t rant  a t t i tude towards the 

OIGI  and that  I  undermined i ts  work .  

46.3.  He fur ther  a l leges that  I  ass is ted the  

then Min is ter  o f  State Secur i t y,  Mr Bongani  

Bongo,  to  reduce the powers of  the Inspector  

Genera l  o f  In te l l igence and to remove h im f rom 

off ice.  10 

46.4.  Last ly,  he a l leges that  the manner in  

which I  deal t  wi th  13 was cont rary to  the 

provis ions of  the  requis i te  legal  inst ruments and 

leg is la t ive f ramework. ”  

In  paragraph 47 he then says:  

“ I  hereby apply  to  cross-examine h im on the 

above stated aspects and to put  to  h im the  

vers ion conta ined in  AF1 to the  extent  that  i t  

deeper ventures  in to the leg is la t ive f ramework  

and a l leges that  I  misunderstood my powers,  my 20 

vers ion may be summarised as fo l lows”  

47.1.  The leg is la t ion  states that  the 

Di rector  Genera l  o f  the SSA is  empowered in  law 

to issue the secur i t y  c learance o f  the Inspector  

Genera l  o f  In te l l igence ( IGI ) .   Consequent ly,  the  
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D i rector  Genera l  is  a lso empowered to wi thdraw 

the secur i t y  c learance of  the IGI .   

47.2.  The IGI  is  requi red to  comply wi th  a l l  

secur i t y  requi rements appl i cable to  a l l  the  

employees of  the SSA.   In  fact ,  the  IGI  previously  

abandoned the l i t igat ion in  which he at tempted to  

make s imi la r  inaccurate and spur ious a l legat ions.    

47.3.  There is  no reference in  Dintwe’s  

c la im to any fact  support ing h is  c la im that  I  

abused my powers in  any way whatsoever.   10 

Instead,  i t  revea ls in  h is  a l legat ions h is  own 

misconcept ion of  the appl icable leg is la t ion. ”  

 And then he conc ludes h is  appl i cat ion.   Counsel  fo r  

the appl i cant  submi t ted in  h is  wr i t ten submissions that  the  

appl i cant  had compl ied wi th  the requi rements of  Rule 3.3  

and 3.4,  the ru les  re la t ing to  appl icat ions for  leave to  c ross-

examine wi tnesses.   I  d id  consider  the wr i t ten submissions 

that  he submi t ted but  as I  have ind icated,  I  am sat is f ied that  

the appl icant  d id  not  comply wi th  the requi rements of  the  

ru le  in  the way in  which I  have ind icated.    20 

 The appl i cant  needed to have ident i f ied exact ly  

what  par ts  of  the  aff idavi t s  of  the wi tnesses impl ica ted h im 

and which ones he d isputed and which ones he d id not  

d ispute and he needed to have g iven a fu l l  vers ion of  h is  

s ide of  the story in  regard to  a l l  the  a l legat ions.  
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 I  ind icated ear l ier  on that  I  have made ru l ings  

before in  re la t ion  to  appl i cat ion fo r  leave to  cross-examine 

in  which I  have ind icated that  the ru les requi re  that  an 

appl i cant  fo r  leave to  c ross-examine a wi tness is  requi red 

to  furn ish the Commission wi th  h is  fu l l  vers ion or  account  of  

the events that  he  is  impl icated in .    

 In  th is  case,  one,  the appl icant  has not  compl ied  

wi th  the ru le  in  re la t ion to  ident i f y ing  in  the  aff idavi t s  of  the 

wi tnesses exact ly  the paragraphs and par ts  of  paragraphs 

that  he d isputes which impl icates h im and what  h is  vers ion  10 

is  in  regard to  that  but ,  two,  he has on h is  own admission  

sa id that  h is  vers ion is  incomplete wi thout  the documents 

that  he sought  to  obta in f rom the Secur i ty  State Agency.  

 The Commission  adjourned h is  appl i cat ion on the  

14 t h  o f  Apr i l  in  order  to  g ive h im and the State  Secur i t y  

Agency an opportuni ty  to  d iscuss and reach agreement  on 

the documents  that  would be  made avai lab le to  h im 

because,  qu i te  c lear ly,  the State Secur i ty  Agency was 

prepared to  g ive  h im documents i f  they were re levant  to  the 

scope of  the Commission or  re levant  to  the a l legat ions that  20 

had been made against  h im in  the Commission,  and i f  i t  

could so wi thout  be ing in  b reach of  the law.    

 I t  is  qu i te  c lear  that  they agreed as to  what  should  

happen and that  inc luded compl iance wi th  Chapter  24 of  the 

regulat ions promulgated under the In te l l igence Serv ices Act  
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o f  2002.   The State Secur i t y  Agency says he has not  

compl ied wi th  that  in  order  to  ge t  the documents that  he 

contents that  he is  ent i t led to  get .   He has not  expla ined 

why he has not  done so in  c i rcumstances where he to ld  th is  

Commission  on aff idavi t  that  those documents  that  he 

sought  were very  important  in  order  for  h im to complete h is  

s tatement  and to  g ive th is  Commission a complete p ic tu re.    

 In  those c i rcumstances,  I  can see no reason why i t  

can be sa id that  i t  is  in  the in te rest  o f  the work  of  the 

Commission to  grant  the appl icant  leave to  cross-examine 10 

any of  these wi tnesses in  the c i rcumstances that  I  have set  

out  in  re la t ion to  non-compl iance wi th  the ru les  of  the  

Commission.  

 And in  re la t ion to  there being no explanat ion as to  

why having sa id that  h is  s tatement  would not  be complete 

wi thout  the documents that  he asked fo r  f rom the State 

Secur i ty  Agency and the Commission having g iven h im t ime 

to ensure that  he secure such documents and the State  

Secur i ty  Agency having  undertaken to g ive h im such 

documents,  why he has not  pursued that  and why he is  no 20 

longer seeking to  p lace those before the Commission so 

that  h is  s tatement  before the Commission is  complete .  

 In  a l l  o f  these c i rcumstances,  I  have concluded that  

the appl i cant ’s  appl i cat ion stands to  be d ismissed and i t  is 

so d ismissed.   
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ADV PRETORIUS SC:   Noted,  thank you,  DCJ.  

CHAIRPERSON:   Thank you.   The Commission adjourns.  

HEARING ADJOURNS 

END OF PROCEEDINGS  
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