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PROCEEDINGS RESUME ON 15 JULY 2021 

CHAIRPERSON:   Good morning everybody.    

ADV SONI SC:   Good morning Chai rperson.  

CHAIRPERSON:  Good morning  Mr Soni ,  good morning 

everybody.    

ADV SONI SC:   Morn ing Chai rperson.  

ADV MAKATINI :   Good morning DCJ.  

CHAIRPERSON:   Good morning,  good morning,  good 

morning.   Okay.   Is  everybody ready for  us to  s tar t?  

ADV SONI SC:   Chai rperson I  do not  know i f  Mr Buthelez i ’s  10 

– the – the representat ives are on.    

CHAIRPERSON:   Was – was the p lan that  they would be 

at tending? 

ADV SONI SC:   I  know that  they – they were keen to  at tend 

and not i f icat ion was g iven.  

CHAIRPERSON:   Ja.  

ADV SONI SC:   I  would – my col league Ms Ngalwana sent  

me a message th is  morn ing so I  am just  t ry ing to  conf i rm in  

fact  that  they are present  so that  … 

CHAIRPERSON:   Ja.  20 

ADV SONI SC:   So – come back on i t .  

CHAIRPERSON:   Ms Ngalwana are you there  by any 

chance? 

ADV MAKATINI :   Good morning Chai r.  

CHAIRPERSON:   Good morning.    
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 I  am not  Mr Ngalwana i t  is  Ms Makat in i  here  f rom RMT 

At torneys.   Ms Buthelez i ’s  a t torney.  

CHAIRPERSON:   Oh okay,  okay.  

ADV MAKATINI:   I  –  Advocate Ngalwana had ind icated 

when the date was furn ished that  he wi l l  not  be able to  

at tend as he is  prepar ing for  the commencement  of  h is  

act ing st in t  on Monday.  

CHAIRPERSON:   Oh okay.  

ADV MAKATINI :   Yes so I  am not  sure i f  Advocate Soni  had 

communicated d i rect l y  wi th  h im but  in  any event  our  s tance 10 

is  that  today as ind icated in  the previous proceedings i t  was 

for  the ev idence leaders to  make fur ther  approach to the  

two wi tnesses and then we wi l l  then take i t  f rom there i f  

there is  a  need to cross-examine.   I  th ink that  was what  

Advocate Ngalwana expressed to the commission dur ing i t s  

last  s i t t ing.  

CHAIRPERSON:   Yes the posi t ion is  that  he completed  

present ing h is  argument  on – on the appl i cat ion for  leave to  

cross-examine and then an arrangement  was made that  the  

two wi tnesses would be recal led  and Mr Soni  would put  20 

fur ther  quest ions to  them and then once that  has been done 

then Mr Ngalwana or  h is  c l ient  would then decide  whether  

they st i l l  wanted me to grant  them leave to  cross-examine 

or  not  but  yes that  is  where are.   I  th ink we wi l l  p roceed 

then and then we wi l l  take i t  f rom there.   Mr Soni .  
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ADV SONI SC:   As you p lease Cha i rperson.   Chai rperson i t  

–  these are  mat ters I  was going  to  ra ise  and perhaps I  

should put  them on record in  the fashion that  … 

CHAIRPERSON:   Yes.  

ADV SONI SC:   Was former ly  agreed so that  we could… 

CHAIRPERSON:   Yes.  

ADV SONI SC:   ( Inaudib le) .  

CHAIRPERSON:   Ja.  

ADV SONI SC:   Chai rperson today in  respect  o f  the 

ev idence re lat ing to  PRASA we are going to  ca l l  –  recal l  two 10 

wi tnesses Mr Ryan Sacks and Mr Popo Molefe both o f  whom 

you would recal l  gave qui te  extens ive ev idence.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   What  p rompts the  recal l  o f  these w i tnesses 

Chai rperson is  the fo l lowing.    

On the 20 t h  o f  March 2021 Mr [? ]  Sf iso Buthelez i  was the 

former chai rperson of  PRASA and to whom reference had 

been made in  the  repor t  o f  Mr Sacks and the aff idavi t  o f  Mr 

Molefe.   Mr Buthelez i  submi t ted  an appl icat ion to  c ross-

examine Mr Sacks and Mr Molefe.    20 

 In  support  o f  that  appl i cat ion Mr Buthelez i  submi t ted 

an aff idavi t .   Now that  a ff idavi t  Chai rperson is  par t  o f  the 

record and appears as SEC17 of  2021.  

 And in  the aff idav i t  Mr Buthelez i  deals wi th  a number  

of  mat ters that  he had been asked to address in  a  request  
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sent  to  h im by the legal  team but  that  is  not  in  i ssue today 

Chai rperson.  

 His appl i cat ion to  cross-examine Mr Sacks and Mr  

Molefe was considered by yoursel f  Chai rperson on the 15 t h  

o f  June.   You ind icated that  the ev idence leader and Mr 

Buthelez i ’s  counsel  Mr Ngalwana should at tempt  to  agree 

on the way fo rward.  

 Now having regard to  the  basis on which  the 

appl i cat ion to  c ross-examine was made the  agreement  

reached between mysel f  and Mr Ngalwana was 10 

communicated in  a le t te r  as  far  as  th is  par t  goes reads as 

fo l lows Chai rperson.  

“Sacks and Mr Molefe wi l l  be reca l led on a 

date determined by yoursel f .   A t  such 

reappearance Mr Buthelez i ’s  vers ion in  

re la t ion to  each o f  the wi tnesses w i l l  be  put  

to  them by the ev idence leader who wi l l  to  

the extent  requ i red by the i r  respect ive  

responses fur ther  probe the i r  ev idence in  

re la t ion to  Mr Buthelez i  as in formed by the  20 

speci f ic  paragraphs of  h is  aff idavi t  in  

support  o f  the appl icat ion to  cross-examine. ”  

 I  am reading i f  i t  is  a  – I  am just  t ry ing to  make sure  

that  the record re f lects what  was sa id.  

CHAIRPERSON:   Ja.  
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ADV SONI SC:   Because the le t ter  then goes on to  say:  

“ In  the event  that  Mr Buthelez i  and h is  legal  

team should st i l l  be d issat is f ied  wi th  the  

manner in  which  the evidence of  Mr Sacks 

and Mr Molefe has been probed on the 

speci f ic  i ssues ident i f ied by Mr Buthelez i  in  

h is  aff idavi t  Mr Buthelez i  reserves h is  r ight  

through counsel  to  address the commission  

on these speci f ic  i ssues that  may requi re  

c la r i f icat ion and i f  needs be ask to  re-10 

examine the wi tnesses on those speci f ic  

issues. ”  

CHAIRPERSON:   I  guess re-examine is  not  the r ight  term 

there.  

ADV SONI SC:   To examine Chai rperson.  

CHAIRPERSON:   I  thought  that  was meant  for  Mr Nga lwana.  

ADV SONI SC:   Yes,  yes sorry – sorry – so… 

CHAIRPERSON:   Ja because they are not….  

ADV SONI SC:   I f  they are not  sat is f ied then he wi l l  apply 

to  you to  examine them.  20 

CHAIRPERSON:   Oh he wi l l  apply to  me for… 

ADV SONI SC:   Yes.  

CHAIRPERSON:   Okay.  

ADV SONI SC:   For  leave to  examine them on any mat te rs  

that  he is  not  sat is f ied.  
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CHAIRPERSON:   Yes.   Yes wel l  he – he has –  he has 

a l ready argued an appl icat ion fo r  leave to  cross-examine.   I  

guess that  –  that  is  what  the ru le  provide fo r.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   So I  th ink what  wi l l  happen there – is  that  

once the – today’s session  is  done then h is  ins t ruct ing 

at torney wi l l  obta in a t ranscr ip t  or  a  record ing and make i t  

avai lab le to  h im and h is  c l ient  and I  th ink that  a t  the  end of  

the session I  wi l l  ind icate a dead l ine by when they must  

ind icate whether  they wi thdraw the appl i cat ion in  the l ight  o f  10 

today’s session or  they pers is t  in  i t  or  what  they would l i ke 

to  do wi th  i t  and then I  can then make a decis ion thereaf te r.  

ADV SONI SC:   As you p lease Chai rperson.  

CHAIRPERSON:   I f  i t  is  not  –  i f  i t  is  not  wi thdrawn.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Okay.   A l l  r ight  then le t  us – Mr Makat in i  

must  I  take you as s imply observ ing as opposed to  

appear ing? 

ADV MAKATINI:   In  l ight  o f  what  has been out l ined Chai r  i t  

w i l l  be more observ ing and then we wi l l  wai t  for  the 20 

Chai rperson’s d i rect i ve af te r  today’s p roceedings.  

CHAIRPERSON:   Okay a l l  r ight .   Okay thank you.   Okay Mr 

Soni .  

ADV SONI SC:   As you p lease Chai rperson.    

CHAIRPERSON:   Yes.  
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ADV SONI SC:   Chai rperson in  – in  the l ight  o f  how Mr  

Buthelez i ’s  a ff idavi t  is  f ramed he deals f i rs t  wi th  mat te rs 

deal t  wi th  by  Mr Ryan – Mr Sacks.   So I  am going to  ca l l  Mr  

Sacks f i rs t  Chai rperson.  

CHAIRPERSON:   Okay no that  is  f ine.   That  is  f ine .   Good 

morning Mr Sacks.  

MR SACKS:   Good morning Chai rperson good to see you 

again.  

CHAIRPERSON:   Thank you very much.  Thank you fo r 

avai l ing yoursel f  once again.  10 

MR SACKS:   I t  is  a  p leasure.  

CHAIRPERSON:   Yes.   Regist rar  p lease admin ister  the oath 

or  a ff i rmat ion.  

REGISTRAR:   Mr  Sacks wi l l  you be tak ing the oath  or  the  

aff i rmat ion? 

MR SACKS:   Yes the oath.  

REGISTRAR:   P lease state your  fu l l  names fo r  the record.  

MR SACKS:   My fu l l  name is  Ryan Marc Sacks.  

REGISTRAR:  Do you have any object ion to  tak ing the  

prescr ibed oath? 20 

MR SACKS:   No.  

REGISTRAR:   Do you consider  the oath b ind ing on your  

conscience? 

MR SACKS:   I  do.  

REGISTRAR:   Do you so lemnly swear that  the ev idence you 
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w i l l  g ive wi l l  be the t ru th;  the who le t ru th and noth ing but  

the t ru th;  i f  so p lease ra ise your  r ight  hand and say,  so help 

me God.  

MR SACKS:   So help me God.  

CHAIRPERSON:   Thank you very much.   Mr Soni .  

ADV SONI SC:   As you p lease Chai rperson.   Mr Sacks you 

gave evidence before the commiss ion on the 24 t h  and 25 t h  

o f  February 2021.  

MR SACKS:   That  is  cor rect .  

ADV SONI SC:   Your  ev idence was based on a repor t  in  10 

which you deal t  main ly  wi th  the f low of  funds f rom Swi fambo 

pursuant  to  i ts  receiv ing payments f rom PRASA,  is  that  

correct .  

MR SACKS:   That  is  cor rect .  

ADV SONI SC:   Now in  your  repor t  and in  par ts  of  your  

ev idence you refer red to  Mr Sf iso Buthelez i  the former  

Chai r  o f  PRASA’s  board of  d i rectors.  

MR SACKS:   That  is  cor rect .  

ADV SONI SC:   He has –  Mr Buthelez i  has s ince f i led an  

aff idavi t  deal ing wi th  some of  the  mat te rs ra ised in  your  20 

aff idavi t  –  I  mean in  your  repor t  and in  ev idence you gave 

subsequent ly.   The purpose of  ca l l ing you back is  to  put  to  

you the chal lenges that  Mr Buthelez i  mounts aga inst  the 

correctness and in  some cases the t ru thfu lness of  what  i s  

set  out  in  your  repor t .    
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 Now Mr Buthelez i ’s  a ff idavi t  in  which he chal lenges 

what  you say has been made avai lab le to  you,  is  that  

correct?  

MR SACKS:   Yes that  is  correct .  

ADV SONI SC:   So I  am going  to  f i rs t ly  deal  wi th  the  

a l legat ions that  are conta ined in  your  repor t  deal ing wi th  

the Swi fambo cont racts.   I  want  to  refer  you to  Bundle L 

page 872 and in  par t i cu lar  paragraph 11.36.1 to  36.4.   

 I  w i l l  just  qu ick ly  read to  you what  you sa id so we 

know what  the ambi t  o f  the – the a l legat ion –  of  the 10 

quest ion ing fo r  today is  go ing to  be .  

MR SACKS:   Okay that  is  correct  –  that  is  f ine.  

ADV SONI SC:   So he – in  your  repor t  you say:  

“Mr Buthelez i /Sebenza in  the f low of  funds 

analys is  shows that  an ent i t y  Sebenza 

Forward ing and Shipping rece ived R99 

mi l l ion f rom Swi fambo.”  

 That  you say at  11.36.1 and you say 36 – 11.36.2.  

“Previous d i rectors of  Sebenza inc lude Mr  

Buthelez i  the  former Chai r  o f  the  board of  20 

PRASA.”  

 And then at  11.36.3 you say:  

“Mamabolo”  

 And you refer  there to  an aff idavi t  that  was f i led in  

the Swi fambo h igh cour t  appl i cat ion:  
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“A l leged in  h is  aff idavi t  that  Mr  Buthelez i  

whi le  chai rman of  the board  fa i led to  

d isc lose h is  in terest  in  Makana Investment  

Corporat ion which has a 15% sharehold ing  

in  Cadres a company a l legedly  provid ing  

advisory serv ices  to  PRASA on the  ro l l ing  

stock.   I t  has now been conf i rmed that  i t  has 

a 55% sharehold ing in  Sebenza the  

preferred forward ing and c lear ing serv ice 

provider  to  PRASA.”  10 

 And in  11.36.4 you say:  

“ In  addi t ion per  invest igat ions at  PRASA into  

d isc losure of  in terest  Mr Buthelez i  d id  not  

d isc lose h is  in te rest  in  the ent i t y  Sebenza. ”  

 So that  is  one se t  o f  a l legat ions.   And then at  11.36 

– oh sor ry 38 on page 837 of  the repor t .  

CHAIRPERSON:   873 is  i t  not?  

ADV SONI SC:   873 Chai rperson yes.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   I t  is  the very ( inaudib le )  i t  says at  11.38  20 

you say:  

“Br idget te  Gaza who was a member of  the  

board. ”  

 I  am just  adding that  in .  

“Raised cer ta in  concerns about  Swi fambo in  
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an emai l  dated the 6 t h  o f  November 2012 to  

both Mr Buthelez i  and Mr Montana the  

former CEO.”  

 And in  another  emai l  to  Mr Mbatha on the 20 t h  o f  

November 2012.  

“Despi te  these concerns Mr  Montana 

a l lowed the negot ia t ions  to  proceed and the  

cont ract  between PRASA and Swi fambo was 

concluded thereaf ter. ”  

 Now i t  is  those two sets of  mat te rs that  Mr Buthelez i  10 

compla ins about  and says that  h is  vers ion should be put  to  

you.  

 I  am going to  pu t  h is  vers ion to  you in  re la t ion to  

those.   Now in  re la t ion to  the emai ls  h is  vers ion is  put  a t  

paragraphs 21 to  31 of  h is  aff idavi t  and in  re la t ion to  the  

possib le  conf l ic t  o f  in terest  h is  a l lega – I  mean h is  vers ion 

is  put  a t  32 – paragraphs 32 to  46.   I  am just  go ing to  look  

at  those and ask you to  respond to  them.  

MR SACKS:   That  is  f ine.  

ADV SONI SC:   You have seen them though Mr Sacks? 20 

MR SACKS:   Yes,  yes I  have Mr  Buthelez i ’s  a ff idavi t  as  

provided to  me.  

ADV SONI SC:   R ight .   So at  paragraph 31 – sor ry 21 Mr 

Buthelez i  says in  regard to  the two emai ls  – he says:  

“The e lect ronic emai l  f rom Dr Gaza dated 
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the 6 t h  o f  November was never  received by  

me in  2012. ”  

 Now just  for  context  can I  just  say to  you in  that  

emai l  Ms Gaza addresses i t  to  Mr Buthelez i  and Mr Montana 

and she says she has received in format ion that  is  not  good 

about  Swi fambo’s  capaci ty  to  produce on – in  respect  o f  

th is  cont ract .   And she says that  i f  the in fo rmat ion is  cor rect  

i t  would requi re an immediate in te rvent ion to  the board.  

 That  is  what  she says in  the emai l .   Now Mr   

Buthelez i  says that  he d id not  receive th is  emai l  and he 10 

says he d id not  receive the emai l  because the emai l  

address in  respect  o f  h imsel f  was the incor rect  emai l  

address.  

 Now in  fa i rness to  Mr Buthelez i  I  must  po int  out  that  

in  regard to  the 20 t h  o f  November  the emai l  that  is  sent  to  

h im has a s l ight l y  d i f ferent  emai l  address.   His name in  the 

f i rs t  emai l  i s  spel t  wrongly.   Are you in  a posi t ion to  d ispute  

that  he d id not  receive that  emai l?  

MR SACKS:   Chai rperson I  am not  in  a posi t ion to  d ispute 

that .  20 

ADV SONI SC:   And in  fa i rness as I  say  i f  you look at  the 

two emai ls  the emai l  address on the f i rs t  emai l  –  the emai l  

o f  the 6 t h  o f  November spel l s  h is  name as S i f iso and the 

second emai l  which just  now would show to you he says he 

received spel l s  h is  name as Fs –  sorry as Sf iso.   So i t  
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would make sense that  he would not  have received i t .  

MR SACKS:   I  accept  that  Chai rperson.  

ADV SONI SC:   R ight .   Then he says at  paragraphs 22,  23  

and 24 that  he received the emai l  he would have made 

cer ta in  enqui r ies f rom Ms Gaza but  I  mean that  is  just  what  

he  is  saying.   You do not  need to  respond to  that .   But  he 

sets out  what  he would have enqui red f rom her  namely:  

What  was the nature of  the in fo rmat ion? 

Where d id she get  i t  f rom? 

How was i t  that  her  commit tee missed out  that  in fo rmat ion? 10 

How would that  in format ion compromise the Swi fambo 

cont ract?  

 What  i s  your  react ion to  that?  

MR SACKS:   I  accept  that .  

ADV SONI SC:   Then at  paragraph 25 regard ing the emai l  

o f  the 20 – of  the  20 t h  o f  November and i f  I  could just  po int  

out  that  emai l  was addressed to Mr Chr is  Mbatha and was – 

and he was cc ’d on that  emai l .   When I  say he Mr Buthelez i  

was cc ’d and she says to  Mr Mbatha:  

“ I  have made these enqui r ies of  you can you 20 

p lease conf i rm that  everyth ing is  in  order.   I t  

w i l l  not  be appropr ia te to  go on wi th  th is  

cont ract  un less those enqui res are done. ”  

 I  am just  saying that  that  is  what  the emai l  o f  the 

20 t h  o f  November says.   You see that?  
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MR SACKS:   Yes I  see that .  

ADV SONI SC:   A l l  r ight .   Now he says in  response to that  

that  emai l  was addressed to Mr Mbatha and that  Ms Gaza 

had sought  in fo rmat ion f rom him and h is  procurement  team.   

He was not  par t  o f  the d iscussions,  he was the cha i rman of  

the board and he was copied on th is  in  h is  capaci ty  as 

such.   Are you in  a posi t ion to  d ispute that?  

MR SACKS:   I  am not  in  a posi t ion to  d ispute that  

Chai rperson.  

ADV SONI SC:   Then in  regard  to  what  he  could have done 10 

he says at  paragraph 26:  

“As Chai rperson of  the board I  had no 

specia l  powers to  reverse the approval  by  

the board of  the  recommendat ion  made by  

the B id Adjudicat ion Commit tee  and the  

FCIP Commit tee. ”  

 He says:  

“ I t  would have been a decis ion for  the board  

to  make i f  i t  considered i t  appropr ia te. ”  

 What  i s  your  react ion to  that?  20 

MR SACKS:   Again I  am – Chai rperson I  am not  in  a 

posi t ion to  d ispute th is .  

ADV SONI SC:   He says:  

“On receiv ing the emai l  I  suspect  that  I  

would have spoken to Dr Gaza because she 
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re ferred to  capaci ty  issues. ”  

 He says:  

“ I  equivocate because th is  happened n ine 

years ago and I  cannot  remember every  

deta i l  o f  the conversat ion. ”  

 So he says th is  is  what  he probab ly d id .   Are you in  

a posi t ion to  respond to th is?  

MR SACKS:   I  am not .   I  am not  in  any posi t ion to  d ispute  

that  Chai rperson.  

ADV SONI SC:   And he says at  paragraph 28 towards the 10 

end that  he bel ieves that  every th ing would have been 

resolved in  that  mat ter  and i f  there had been l inger ing 

concerns about  Swi fambo’s capaci ty  the board would not  

have approved the conclus ion of  the cont ract .   Are you in  a  

posi t ion to… 

MR SACKS:   I  am not  –  I  am not  in  a posi t ion to  d ispute h is  

– h is  v iews on tha t  Chai rperson.  

ADV SONI SC:   R ight .   Now.  

CHAIRPERSON:   Wel l  Mr Soni   

ADV SONI SC:   Yes.  20 

CHAIRPERSON:   Should you not  ident i fy  those that  the 

wi tness cannot  rea l l y  say anyth ing about  and – and focus 

on those where he can comment .  

ADV SONI SC:   Yes.   Yes as you p lease Chai rperson.  

CHAIRPERSON:   Ja.  
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ADV SONI SC:   That  i s  what  –  

CHAIRPERSON:   Ja.  

ADV SONI SC:   Now you say in  your  ev idence and in  the  

repor t  that  despi te  the concerns Mr Montana a l lowed the 

negot ia t ions to  proceed in  a cont ract  between PRASA and 

Swi fambo and that  cont ract  was concluded on – in  March 

2013.   Mr Buthelez i  responds as fo l lows to that  he say:  

“The CEO did not  have the author i ty  to  

conclude a cont ract  wi thout  the approval  o f  

the board and the board would  not  have 10 

permi t ted the conclus ion of  the cont ract  i f  

there were st i l l  l i nger ing capaci ty  issues or  

concerns.   So my assessment  i s  that  Dr  

Gaza’s concerns might  have been resolved 

between the 20 t h  o f  November and the 25 t h  

o f  Novem – of  March 2013 when the cont ract  

was concluded. ”  

 Any comment  on that?  

MR SACKS:   That  –  that  ext ract  f rom my repor t  is  about  

these concerns is  – is  f rom Ms – Dr Molefe ’s  aff idavi t  in  the 20 

High Court  proceedings and just  c lear ly  s tated in  my repor t .  

ADV SONI SC:   Okay.   Then at  paragraph 32 he says:  

“As regards the appointment  of  Swi fambo as 

the preferred b idder  he says he p layed no 

ro le in  that  appointment  and that  –  he  
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p layed no ro le tha t  was not  …” 

CHAIRPERSON:   No specia l  ro le .  

ADV SONI SC:    

“That  was not  p layed by other  board  

members. ”  

CHAIRPERSON:   Not  specia l  ro le  I  th ink Mr Soni .  

ADV SONI SC:   Sor ry  

“No specia l  ro le . ”  

 Sor ry.   You accept  that  Mr?  

MR SACKS:   I  accept  – I  am not  in  a posi t ion to  d ispute 10 

that  Chai rperson.  

ADV SONI SC:   Yes.   Now in  re la t ion to  the quest ions of  h is  

possib le  conf l i c t  o f  in te rest  and benef i t s  a t  paragraph 33 Mr  

Buthelez i  says:  

“ I  d id  not  der ive a benef i t  f rom the award of  

the cont ract  to  Swi fambo.   In  th is  regard I  

need to d ispel  a  few unt ruths in  the  

ev idence and innuendos of  Mr Sacks in  h is  

effor ts  to  d raw l inks between the var ious 

ent i t ies inc lud ing Makana,  Sebenza,  Kelders 20 

and Swi fambo on the one hand and the  

award of  the cont ract  to  Swi fambo on the  

other. ”  

 He says:  

“There is  no such l ink. ”  
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 Now that  is  a  genera l  comment  but  he deals wi th  

each of  them in the sub-paragraphs – I  mean in  the 

paragraphs that  fo l low.   I  am just  go ing to  go through those 

wi th  you and ask for  your  comment  on them. 

MR SACKS:   Okay.  

ADV SONI SC:   In  paragraphs 34 to  39 – 38 he deals wi th  

Sebenza and in  regard to  Sebenze he says:  

“Sebenza is  a c lear ing  forward ing  

warehousing and log is t i cs company and 

among i ts  c l ients was Swi fambo. ”  10 

 You accept  that?  

MR SACKS:   Yes I  accept  that .  

ADV SONI SC:   And among the th ings that  i t  wou ld have 

requi re  – been requi red to  do would have been to  co l lect  

customs,  VAT and duty on behal f  o f  SARS.  

MR SACKS:   Cha i rperson I  accept  that  is  what  i t  says in  Mr  

Buthelez i ’s  a ff idavi t  I  just  need to re i terate that  my mandate 

as I  was appointed by the Hawks was to  per form a cash f low 

analys is  of  the Swi fambo bank accounts and to state how 

Swi fambo ut i l ised  those – such funds received f rom PRASA 20 

and payments were made f rom Swi fambo to Sebenza which 

I  s ta ted in  my repor t  and which  were c lear ly  s tated was 

subject  to  fur ther  invest igat ion.   This i s  Mr Buthelez i ’s  v iew 

and I  accept  that  th is  is  h is  v iew but  those invest iga t ions as 

c lear ly  s tated need to be ongoing.   So that  –  at  th is  po int  



15 JULY 2021 – DAY 422 
 

Page 21 of 69 
 

that  is  a l l  I  can – I  can say.    

CHAIRPERSON:   Yes.  

MR SACKS:   I  accept  that  th is  i s  Mr Buthelez i ’s  v iew.  

ADV SONI SC:   A l l  r ight .   Now in  regard to  h is  associat ion 

wi th  Sebenza Mr Buthelez i  says:  

“Sebenza”  

 At  paragraph 35.  

“Sebenza managed the imports of  t ra ins for  

Swi fambo.   The re lat ionship  between 

Sebenza and Swi fambo star ted in  Apr i l  2014 10 

more than a year  af ter  PRASA had awarded 

the cont ract  and s igned the agreement  wi th  

Swi fambo.”  

 He sa id he res igned f rom Swi fambo as a d i rector  o f  

Sebenza in  December 2013.   So a t  that  t ime he was not  a  

d i rector.   You accept  that?  

MR SACKS:   December 2012 – para – ( inaudib le )  yes I  –  I  

accept  – accept  that .   My repor ts  d id  state that  he was 

former d i rector  o f  Sebenza.  

ADV SONI SC:   I  was just  go ing to  point  that  out .  20 

MR SACKS:   Ja.  

ADV SONI SC:   That  is  correct .   Then at  36 he – at  

paragraph 36 he emphasises the point .   He says:  

“At  the t ime PRASA concluded the  cont ract  

wi th  Swi fambo he was no longer a d i rector  
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o f  Sebenza and therefore there was no need 

to point  out  any re la t ionship – he needed to  

point  out  any re la t ionship between h im and 

Sebenza because he was no longer a  

d i rector. ”  

 You accept  that .  

MR SACKS:   I  accept  that  Mr Buthelez i ’s  v iew.  

ADV SONI SC:   He says:  

“ In  any case had there been a re la t ionship  

he would have declared the conf l i c t  o f  10 

in terest  not  f rom his d i rectorsh ip o f  Sebenza 

but  f rom Makana’s 55% sharehold ing in  

Sebenza. ”  He said he  would have 

d isc losed that .    

MR SACKS:   I  accept  that  is  what  Mr Buthelez i  says.  

ADV SONI SC:   Then in  regard to  the payments made to  

Sebenza he says:  

“That  a to ta l  o f  R100 524 597.00 was paid to  

Swi fambo.”  

 You accept  that .  20 

MR SACKS:   He says Mr Soni  that  Sebenza b i l ls  Swi fambo 

an amount  of  R100 mi l l ion.  

ADV SONI SC:   Oh sor ry.  

MR SACKS:   The amount  that  was paid was – was d i f ferent  

–  that  was ref lec ted in  Swi fambo’s bank accounts.   I  th ink 
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there i s  a  d i f fe rence between amounts b i l led and amount  

paid.  

ADV SONI SC:   Oh I  see.   No,  no I  understand.   Can you 

recal l  just  o ffhand what  was the amount  paid to  Swi fambo? 

MR SACKS:   The amount  pa id by Swi fambo was – I  wi l l  get  

you the exact  amount .   R99 284 090.00 Chai rperson.   That  

is  as i t  is  re f lected in  the bank account  of  Swi fambo.  

ADV SONI SC:   That  –  so that  was the amount  was paid but  

the amount  that  was b i l led i s  s l ight ly  h igher.  

MR SACKS:   Yes – I  –  yes I  wi l l  accept  that  – I  have not  10 

been provided wi th  the pol i ce any fur ther  in format ion over  

and above Swi fambo’s bank accounts.   So I  accept  what  Mr 

Buthelez i  s tates –  saying over  here.  

ADV SONI SC:   Say – he – at  paragraph 38 you wi l l  see he 

says:  

“He obta ined these deta i l s  f rom Sebenza. ”  

MR SACKS:   I  would – ja  I  can –  I  am not  in  a posi t ion to  

d ispute that .  

ADV SONI SC:   Yes okay.   Now he says that  based on what  

Sebenza to ld  h im.   This i s  the – th is  i s  how the b i l l ing – I  20 

mean th is  i s  how the amount  that  was b i l led was spent .   He 

says f i rs t  a t  37.1:  

“R94 344 752.33 was paid fo r  customs,  VAT 

and duty. ”  

 You accept  that .  
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MR SACKS:   Wel l  again Mr Soni  I  am not  in  a posi t ion – I  

accept  that  is  what  he sa id but  th is  in format ion was not  

avai lab le to  me when I  was per forming my invest igat ion.  

ADV SONI SC:   Sure.  

MR SACKS:   But  I  accept  – I  accept  that  that  was sa id in  Mr  

Buthelez i ’s  a ff idavi t .  

ADV SONI SC:   And that  –  okay I  am just  go ing to  put  th is  

to  you on the basis that  you accept  that  th is  is  what 

Swi fambo says and you not  in  a posi t ion to  d ispute.   But  

just  fo r  the record  that  we wi l l  put  these amounts on record.  10 

MR SACKS:   Yes I  –   

ADV SONI SC:   A re you happy wi th  that?  

MR SACKS:   Yes I  accept  that  Chai rperson.  

ADV SONI SC:   And he then says that  an amount  of  

R2 539 665.08 was paid to  the sh ipping l ines.   That  an 

amount  of  R165 377.15 was ( inaudib le)  fo r  f inance and an 

amount  of  R3 474 802.44 was the agency and 

documentat ion fee charged by Swi fambo.   That  is  what  

Swi fambo says and what  Mr Buthelez i  wants us to  put  on  

record.  20 

MR SACKS:   I  accept  that .  

ADV SONI SC:   Then at  para – f rom paragraph 39 he deals  

wi th  the a l legat ions you make about  h im in  re la t ion to  

Makana.   He says in  your  quot ing at  11.86 you say that  

Mamabolo c la imed that  Mr Buthelez i  fa i led to  d isc lose an 
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in terest  in  Makana Investments when he was chai rperson of  

the board.   That  Makana had a 15% sharehold ing in  Caders.   

That  Caders was at  the t ime provid ing advisory serv ices to  

PRASA on the ro l l ing stock.   He says each of  these is  

patent ly  fa lse.   He bases i t  on the fo l lowing at  paragraph 

40.   He says at  40.1.  

“The Publ ic  Protector  in  August  2015 in  her  

repor t  dated – t i t led Dera i led conf i rmed that  

Mr Buthelez i  had d isc losed h is  in terest  in  

Makana ( inaudib le)  and shareholder  and in  10 

Caders as a shareholder. ”  

 Have you seen the Publ ic  Protector ’s  Report?  

MR SACKS:   Chai rperson at  the t ime I  per formed my 

invest igat ion I  was not  aware that  the Publ ic  Protector 

invest igated that  aspect .   I t  was not  par t  o f  the in fo rmat ion 

provided to  me.   My repor t  and my evidence I  have i temised 

i t  is  in  my repor t  c lear ly  the documents which I  received and 

which I  re l ied upon and I  accept  that  these are the  Publ ic  

Protector ’s  f ind ings.   I  am not  in  a posi t ion to  d ispute the 

Publ ic  Protector ’s  f ind ings.  20 

ADV SONI SC:   Then at  the t ime you f i led your  repor t  and 

the t ime you gave evidence were  you aware of  what  the  

Publ ic  Protector ’s  f ind ings were? 

MR SACKS:   No I  was not  aware.  

ADV SONI SC:   A l l  r ight .   Now he then says at  paragraph 
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40.2.  

“Caders on the 23 r d  o f  November. ”  

 This is  a f ter  Ms Madonsela submi t ted her  dera i led  

repor t .  

“That  Caders had wr i t ten a le t ter  to  Ms 

Madonsela saying  that  i t  had never  tendered 

for  and had never  consul ted to  PRASA for  

advisory serv ices on the ro l l ing stock  

recapi ta l isat ion pro ject . ”  

 And he at taches a le t ter  f rom Caders to  the Publ ic  10 

Protector.   Have you seen those – have you seen that  

le t ter?  

MR SACKS:   No th is  was not… 

ADV SONI SC:   That  appears at… 

MR SACKS:   No I  –  I  besides Mr Buthelez i ’s  a ff idavi t  just  

ext racts th is  was not  ev idence tha t  was provided to  me by 

the pol i ce.   So I  have not  seen i t .  

ADV SONI SC:   Okay but  do you accept  that  that  is… 

MR SACKS:   I  accept  that .  

ADV SONI SC:   That  –  that  what  Caders sa id.  20 

MR SACKS:   I  accept  that  th is  i s  what  they say.  

ADV SONI SC:   Then – and then on the 20 – oh sorry at  

paragraph 42 Mr  Buthelez i  says that  the former  Publ ic  

Protector  in  her  le t ter  o f  the 25 t h  o f  November to  Caders  

sa id the fo l lowing:  
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“ I  have taken note of  your  asser t ion that  

Makana is  and never  was a subsid iary of  

Caders and v ice versa  and that  a t  no  t ime 

d id any of  the companies wi th in  the Caders  

v iew provide  advisory serv ices to  PRASA on 

the ro l l ing stock recapi ta l isat ion pro ject  and 

appreciate your  enl ightenment  on the 

sharehold ing and d is t inct ion between the  

companies Makana Financia l  Serv ices,  

Caders Hold ings,  Caders Corporate Solut ion 10 

and Caders Pro jects – Specia l  Pro jects  

L imi ted. ”  

 So the Publ ic  Pro tector  accepted the f ind ings or  the  

explanat ion g iven by Caders.   I  am just  p lac ing  that  on  

record.  

MR SACKS:   I  accept  that  the Publ ic  Protector ’s  f ind ings.  

ADV SONI SC:   Then at  paragraph 44 he says – oh Mr 

Buthelez i  says:  

“The Publ ic  Protector ’s  – the new Publ ic  

Protector ’s  Report  a lso c losed th is  mat te r  20 

and absolved h imsel f  and Caders of  any 

wrongdoing in  any improper involvement  in  

the provis ion of  serv ices in  the ro l l ing stock  

recapi ta l isat ion pro ject . ”  

 You aware of  that .  
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MR SACKS:   Just  to  ( inaudib le) .  

ADV SONI SC:   And when you d id your  repor t  and gave your  

ev idence were you aware of  that?  

MR SACKS:   Again I  was not  – th is  was not  in format ion that  

was provided to  me when I  per formed the work I  d id  at  the  

t ime.  

ADV SONI SC:   Yes.   So at  paragraph 45 Mr Buthelez i  says:  

“There is  no t ru th to  the  a l legat ion that  I  

somehow benef i t ted f rom the award of  the  

cont ract  to  Swi fambo by my re – by reason 10 

of  my associat ion  wi th  Makanda,  Caders and 

Sebenza. ”  

 I  am just  p lac ing that  that  that  i s  h is  asser t ion.   You 

want  to  comment  on that?  

MR SACKS:   I  am not  in  a posi t ion to  d ispute h is  asser t ion.  

ADV SONI SC:   And he says in  regard to  the sor t  o f  prof i t  

made by Sebenza i t  was more in  the region of  R3,5  mi l l ion  

a l though the – i t  received some R99 mi l l ion that  he has 

expla ined where the – where the rest  o f  the money went  to  

and that  we have been th rough.   That  is  what  Sebenza ’s 20 

documents show.  

MR SACKS:   Yes – I  accept  that  is  what  – wel l  I  accept  that  

posi t ion again at  that  t ime that  in format ion was not  

avai lab le to  me to  invest igate provided to  me by the pol i ce.  

ADV SONI SC:   Mr Chai rperson having regard to  the  
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purpose of  th is  cross-examinat ion I  have no fur ther  

quest ions for  Mr  Sacks.   I  have put  to  Mr Sacks as I  

undertook to  do to  my learned col league Ngalwana a l l  the 

asser t ions that… 

CHAIRPERSON:   Ja.  

MR SACKS:   Mr Buthelez i  wanted to  p lace on record.   

CHAIRPERSON:   Ja no that  –  that  is  f ine.   Thank you very 

much Mr Sacks I  th ink the issues that  re la te to  you have 

been covered.   You are now excused.    

MR SACKS:   Thank you Chai rperson.   Thank you Mr  Soni .  10 

ADV SONI SC:   Thank you Mr Sacks – thank you for  making  

yoursel f  avai lab le  again.  

MR SACKS:   No problem.  

CHAIRPERSON:   Thank you.   Mr Soni .  

ADV SONI SC:   As you p lease Chai rperson.   Chai rperson I  

–  next  one to  ca l l  Mr Molefe to  deal  wi th  mat ters that  Mr  

Buthelez i ’s  a ff idavi t  ra ises about  h im.  

CHAIRPERSON:   Yes okay a l l  r ight .    

ADV SONI SC:   As you p lease Chai rperson.  

CHAIRPERSON:   Good morning Mr Molefe.  20 

MR MOLEFE:   Good morning Chai rperson.  

CHAIRPERSON:   Thank you very  much for  coming back 

again and avai l ing yoursel f .  

MR MOLEFE:   Okay i t  is  my p leasure Chai rperson.  

CHAIRPERSON:   Thank you.   Regist ra r  p lease admin iste r  
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the oath or  a ff i rmat ion.  

REGISTRAR:   Mr  Molefe wi l l  you be tak ing the oath or  the  

aff i rmat ion? 

MR MOLEFE:   Yes I  wi l l .  

REGISTRAR:   Which one? 

MR MOLEFE:   Oh – oh the oath – oath.  

CHAIRPERSON:   You wi l l  take the oath or  a ff i rmat ion? 

MR MOLEFE:   Oath – I  wi l l  take the oath.   I  w i l l  take the  

oath.  

CHAIRPERSON:   Okay.   Wel l  I  have – I  have seen some 10 

wi tnesses they do  – they take the oath when they depose to 

an aff idavi t  and when they come before the commission  

they say they w i l l  do an aff i rmat ion.   So i f  you were  

hesi ta t ing – yes Regist rar  go ahead.  

REGISTRAR:   P lease state your  fu l l  names fo r  the record.  

MR MOLEFE:   Popo S imon Molefe.  

REGISTRAR:   Do you have any object ion to  tak ing the  

prescr ibed oath? 

MR MOLEFE:   I  do not .  

REGISTRAR:   Do you consider  the oath b ind ing on your  20 

conscience? 

MR MOLEFE:   I  do.  

REGISTRAR:   Do you so lemnly swear that  the ev idence you 

wi l l  g ive wi l l  be the t ru th;  the who le t ru th and noth ing but  

the t ru th,  p lease ra ise your  r ight  hand and say,  so help me 
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God.  

MR MOLEFE:   So help me God.  

CHAIRPERSON:   Thank you.   Mr Soni .  

ADV SONI SC:   As you p lease Chai rperson.    

CHAIRPERSON:   I  know Mr Soni  that  Mr Mole fe was 

recal led to  deal  w i th  the issues ra ised by Mr Buthelez i  but  I  

want  to  take th is  chance to say i f  we have not  deal t  wi th  

any issues that  have been ra ised by other  wi tnesses such 

as  Mr Montana that  should be ra ised wi th  Mr Molefe an 

opportuni ty  ought  to  be made so that  those can be ra ised 10 

wi th  h im and he can deal  wi th  them.   I  am not  saying today 

because he might  not  have been prepared fo r  today but  I  

am just  saying that  must  not  be fo rgot ten so that  issues that  

they may have ra ised about  h im or  concern ing h im that  

need to be put  be fore h im so that  he can deal  wi th  he would  

get  a  chance to deal  wi th  them.  

ADV SONI SC:   Yes as you p lease Chai rperson.   We – we 

wi l l  separate the two because as you r ight ly  po int  out  

Chai rperson wi th  respect  we d id not  ant ic ipate bu t  – but  

fa i rness would demand that  Mr Molefe i s  g iven an 20 

opportuni ty  should he so choose to come back to  deal  wi th  

those mat ters.  

CHAIRPERSON:   Yes.   Wel l  –  wel l  he might  choose in  

regard to  others but  the commission might  want  h im to deal  

wi th  some never theless.  You know so I  th ink that  i t  is  



15 JULY 2021 – DAY 422 
 

Page 32 of 69 
 

important  that  a r rangements be made so that  he can deal  

wi th  whatever  needs to  be deal t  wi th .  

ADV SONI SC:   As you p lease Chai rperson.    

CHAIRPERSON:   Okay a l l  r ight .  

ADV SONI SC:   I  w i l l  –  I  wi l l  in  due course ra ise i t  w i th  Mr  

Molefe and the rest  o f  the team Chai rperson.  

CHAIRPERSON:   Ja okay a l l  r ight .  I  am sure he is  aware of  

–  of  a l l  the issues.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Mr Molefe you are aware of  a t  least  some 10 

of  the issues.  

MR MOLEFE:   I  –  Chai rperson I  am aware of  some of  the  

issues.  

CHAIRPERSON:   Yes.  

MR MOLEFE:   In  fact  I  have read a  very long aff idavi t  o f  Mr 

Montana and… 

CHAIRPERSON:   Ja no that  i s… 

MR MOLEFE:   Understand that  I  would be requi red to  

respond to any one of  the issues I  wi l l  do so.  

CHAIRPERSON:   Yes.  20 

MR MOLEFE:   A l though – a l though.  

CHAIRPERSON:   Ja.  

MR MOLEFE:   I  w i th in  what  I  had deal t  wi th  extensive ly  wi th  

the issues in  my own aff idavi t  when I  was g iv ing ev idence.  

CHAIRPERSON:   Ja i t  may wel l  be that  some of  the issues 
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are issues that  have been deal t  wi th  and i f  they have been 

deal t  wi th  adequate ly  there may be no need to deal  wi th  

them again.   What  obviously we do not  want  is  a  s i tuat ion 

where some issues s l ipped th rough f ingers or  they are not  

deal t  wi th .   Those that  have been deal t  wi th  adequate ly 

there is  no need to – no need to deal  wi th  them again but  

those that  might  not  have been deal t  wi th  that  a re important  

they – they might  need to be dea l t  wi th .   But  that  is  f ine.   

Thank you.   Mr Soni  do you want  to  p roceed.  

ADV SONI SC:   As you p lease Chai rperson.   Yes.   Mr 10 

Molefe in  regard to  your  being recal led today I  just  want  to  

paint  the background against  which that  has been done.  

You submi t ted an aff idavi t  dated the 17 t h  o f  February 2020 

and yet  you deal t  wi th  var ious mat ters re la t ing to  PRASA 

and you subsequent ly  gave evidence based on that  

a ff idavi t .   Is  that  correct?  

MR MOLEFE:   That  is  correct  Chai rperson.  

ADV SONI SC:   Now in  your  aff idavi t  and in  ev idence you 

led thereaf te r  you made cer ta in  a l legat ions aga inst  the 

former chai rperson of  the PRASA board Mr Sf iso Buthelez i .   20 

Is  that  correct?  

MR MOLEFE:   That  is  correct .  

ADV SONI SC:   Sor ry you are muted Mr … 

CHAIRPERSON:   I  th ink he moved away f rom – ja  so i f  you 

just  repeat  your  answer Mr Molefe.  
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MR MOLEFE:   I  –  I  was saying th is  – what  counsel  sa id is  

correct .  

CHAIRPERSON:   Yes.    

ADV SONI SC:   Now Mr Buthelez i  has s ince f i led an  

aff idavi t .   I  have got  to  p lace on record that  he d id not  have 

the aff idavi t  a t  the t ime you or  Mr  Sacks had test i f ied and 

therefore what  he  sa id in  h is  aff idavi t  was not  put  to  you.   I  

am though now const ra ined to  p lace on record what  he says 

in  response to some of  the a l legat ions you make about  h im 

and I  am then go ing to  put  those a l legat ions to  you or  h is  10 

responses to  you and get  your  response to  that .   Now f i rs t l y  

you are aware that  Mr Buthelez i  has submi t ted an aff idavi t  

and you have been favoured wi th  a  copy of  that  a ff idavi t .   I s  

that  cor rect?  

MR MOLEFE:   That  is  correct  Chai rperson.  

ADV SONI SC:   Now I  want  to  then refer  you to  cer ta in  

paragraphs of  the aff idavi t  and these are the paragraphs 

that  concern you.   A t  paragraph 54 – 52 of  the aff idavi t  

which Chai rperson appears at  Sequence 17 page 31.  

CHAIRPERSON:   Yes.  20 

ADV SONI SC:   Mr Buthelez i :  

“ I  do not  know how many statements or  

a ff idavi t s  Mr Molefe submi t ted to  the 

commission.   He says the one I  was g iven is  

dated the 17 t h  o f  February 2020. ”  
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 Chai rperson that  a ff idavi t  appears in  Bundle D and 

as Exhib i t  SS6.  

CHAIRPERSON:   Yes I  have got  i t .   

ADV SONI SC:   And I  –  Chai rperson I  just  po int  out  that  

there are two re levant  paragraphs – paragraphs 18 and 21 

but  I  wi l l  deal  wi th  just  so that  you can. .  

CHAIRPERSON:   Ja.  

ADV SONI SC:   Or ientate yoursel f  to  the – to  the quest ions.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   Coming back though to what  Mr Buthelez i  10 

says – he says that  in  your  aff idavi t  Mr Molefe you to ld  the  

commission that  you were assis t ing in  prepar ing the 

aff idavi t  presumably by Werksmans your  and PRASA’s  

at torneys in  the commission.   Now I  would just  l i ke your  

response to that  par t  o f  the a l legat ion.  

MR MOLEFE:   I  was not  assis ted.   The aff idavi t  to  the 

commission.  

ADV SONI SC:   Yes.  

MR MOLEFE:   No I  was not  assis ted by Werksmans nor  

PRASA’s at torneys in  that  regard.   So the statement  is  not  20 

correct .  

ADV SONI SC:   Yes.   Were you assis ted in  regard  to  that  

a ff idavi t  ( inaudib le) .  

MR MOLEFE:   I  was assisted – I  was assisted by the M&S 

At torneys.  
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ADV SONI SC:   I  see.   Now he says in  that  a ff idavi t  you 

asser t  that  you became a v ic t im o f  s tate capture.   Now I  

take i t  th is  i s  the  a l legat ion being  made in  re la t ion to  your  

genera l  not ion of  how state capture was operated and in  

par t icu lar  your  reference to Mr Roy Moodley.  

MR MOLEFE:   That  is  correct  Chai rperson.  

ADV SONI SC:   Now as I  –  is  i t  cor rect  to  say that  in  your  

aff idavi t  you a l lege you were a v ic t im of  s tate capture? 

MR MOLEFE:   My – I  d id  say so  Chai rperson and I  have 

ar t i cu lated the context  c lear ly  in  my aff idavi t  and in  my – 10 

the ev idence I  gave to  th is  commission.   I  have noth ing  

more to  add.  

ADV SONI SC:   I  understood you –  I  understood you though 

in  the aff idavi t  to  say i t  was PRASA that  was a v ic t im of  

s tate capture or  d id  I  misunderstand the aff idavi t  in  that  

regard? 

MR MOLEFE:    Wel l  we – I  d id  say that  PRASA was a v ic t im 

of  s tate capture but  I  d id  a lso say what  at tempts were made 

to – to  – as par t  o f  consol idat ing the capture of  PRASA to 

capture me as we l l .   20 

ADV SONI SC:   Yes.  

MR MOLEFE:   And I  d id  refer  Chai rperson to two or  three 

instances.   One re lated to  the Ju ly  Handicap.   The second 

one was the gol f  event  organised by Mr Moodley,  both of  

them.   The th i rd  one re lated to  the in tended t r ip  to  the  
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Masters,  which I  was doing  regu lar ly,  and th is  par t i cu lar  

year  Mr Moodley  having heard that  I  was at tend ing the 

Masters wanted to  come a long wi th  me.  And then  deta i l s  

thereof  a re  se t  ou t  in  my a f f idav i t  o r  my o ra l  ev idence.  

CHAIRPERSON :    Ja .  

ADV SONI  SC :   Bu t  as  I  unders tand i t ,  you  res is ted  a l l  Mr  

Mood ley ’s  a t tempts .  

MR MOLEFE :   I  d id ,  Cha i rperson.  

ADV SONI  SC :   Now Mr  Buthe lez i  then says tha t  you  

defend your  appo in tment  o f  Werksmans a t  PRASA desp i te  10 

the  aud i to r  genera l  hav ing  found tha t  appo in tment  

i r regu lar .   What  i s  your  react ion  to  tha t?  

MR MOLEFE :   We have dea l t ,  Cha i rpe rson,  w i th  the  

processes lead ing  to  the  appo in tment  o f  Werksmans.   Mr  

Buthe lez i  m ight  no t  be  happy w i th  how we have dea l t  w i th  

i t  bu t  I  have noth ing  more  to  add.  

ADV SONI  SC :   And by  whom was PRASA appo in ted ,  by  

you or  by  the  board?  

MR MOLEFE :   Werksmans were  appo in ted  by  the  board  bu t  

i t  d id  so  th rough the  management ,  the  ac t ing  Group CEO at  20 

the  t ime.  

ADV SONI  SC :   And then he says you accuse  h im o f  

m is lead ing  the  board  and weaken ing  governance a t  

PRASA.   Now I  am go ing  to  dea l  w i th  the  a f f idav i t  –  those  

a l legat ions in  a  moment  bu t  le t  me dea l  w i th  the  a l legat ion  
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a t  paragraph 53.   He says tha t  you present  yourse l f  as  a  

s ta te  capture  buster  bu t  he  says  you are  no  such th ings,  

he  says:  

“For  the  reasons hereunder ,  I  appea l  to  the  

Commiss ion  to  a l low me to  c ross-examine Mr  

Mole fe . ”  

And he g ives  two examples .   I  am go ing  to  ask  your  

react ion  to  tha t .   F i rs t  he  says  a t  53 .1  you i r regu lar l y  

appo in ted  persona l  bodyguards fo r  R6 mi l l ion  o f  PRASA 

funds and the  S IU is  o r  was invest iga t ing  the  i r regu la r  10 

appo in tment  o f  B lack  Hawks Bus iness So lu t ions to  p rov ide  

tha t  serv ice .   What  i s  you r  react ion  to  tha t?  

MR MOLEFE :   The f i rs t  po in t  I  am const ra ined to  ra ise  is  

tha t  I  do  no t  need va l ida t ion  tha t  I  am a  s ta te  capture  

buster ,  I  mean tha t  i s  a  mat te r  fo r  pub l i c  record ,  so  I  do 

no t  need va l ida t i on .  

 Wi th  regard  to  the  appo in tment  o f  the  B lack  Hawks,  

i t  i s  t rue  tha t  they were  appo in ted  but  they were  appo in ted  

not  by  me,  by  t he  company.   The c i rcumstances under  

wh ich  they were  appo in ted  was tha t  my l i fe  was  under  20 

th rea t  and we cou ld  no t  re ly  on  the  secur i t y  tha t  PRASA 

had employed a t  the  t ime.  

ADV SONI  SC :   So  you say they  were  no t  appo in ted  by  

you.  

MR MOLEFE :   That  i s  cor rec t .  
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ADV SONI  SC :   I  d id  no t  hear  who was appo in ted  by? 

MR MOLEFE :   By  the  company,  by  PRASA.  

ADV SONI  SC :   By  PRASA? 

CHAIRPERSON :    That  i s  co r rec t ,  tha t  wou ld  be  the  

management .  

MR MOLEFE :   And I  persona l ly  had no ro le  in  de termin ing  

who gets  appo in ted .  

CHAIRPERSON :    When you sa id  PRASA are  you re fer r ing  

to  the  management  o f  PRASA as a  [ inaud ib le  –  speak ing  

s imul taneous ly ]  10 

MR MOLEFE :   Yes,  I  am re fer r i ng  to  the  management  o f  

PRASA but  o f  course  the  Cha i rperson o f  the  SHAQ 

commi t tee  o f  the  board ,  wh ich  was Safe ty ,  Hea l th  and 

Qua l i t y  Assurance commi t tee  wou ld  have been invo lved in  

the  process.  

CHAIRPERSON :    Yes.  

MR MOLEFE :   In  engagement  w i th  the  PRASA 

management .  

CHAIRPERSON :    Yes.   Mr  Son i?  

ADV SONI  SC :   As  you  p lease,  Cha i rperson.   Was a  20 

dec is ion  to  tha t  e f fec t  taken by  the  board  i t se l f?  

MR MOLEFE :   No,  no ,  the  dec is ion  was –  we l l ,  tha t  

dec is ion  was taken by  management  hav ing  consu l ted  w i th  

the  Cha i rperson o f  the  SHAQ commi t tee ,  i t  was not  a  board  

per  se .   So  the  board  wou ld  have approved.  
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ADV SONI  SC :   And when the  board  approved were  you 

par t  o f  tha t  meet ing .  

MR MOLEFE :   I  was not  par t  o f  tha t  meet ing .  

ADV SONI  SC :   Then he says,  the  second po in t  in  re la t ion  

to  your  no t  be ing  a  sanct ions buste r  –  I  mean,  a  s ta te 

capture  buster  i s  he  says you and your  board  on ly  pa id  

yourse l ves and you were  ordered to  pay and amount  of  

R680 000 back to  PRASA.  

MR MOLEFE :   Wel l ,  f i rs t l y ,  i t  i s  t rue  tha t  there  are  cer ta in  

remunera t ion  tha t  was pa id  to  the  d i rec tors .   I  was not  10 

invo l ved in  de termin ing  tha t ,  I  was out  o f  the  count ry .   

When I  came back I  found  tha t  there  was money  in  my  

account .   I  ra ised tha t  mat te r  w i th  the  company secre tary  

and knowing tha t  remunera t ion  o f  d i rec tors  has to  be  

de termined by a  shareho lder ,  the  execut ive  au thor i t y ,  the 

m in is te r ,  when I  found tha t  the  m in is te r  had not  approved,  I  

took  a  dec is ion  myse l f  vo lun tar i l y ,  w i thout  anybody hav ing  

asked fo r  anyth ing  f rom me to  say tha t  I  am pay ing  back 

th is  money unt i l  such a  t ime tha t  the  process o f  approva l  

has been e f fec ted  by  the  m in is te r .   That  i s  how I  pa id  back  20 

the  money and I  encouraged o ther  d i rec to rs  to  a lso  pay 

back the  money.  

ADV SONI  SC :   Do you know i f  the  o thers  d id?  

MR MOLEFE :   I  do  no t  know how many o f  them might  have 

pa id  bu t  I  know tha t  there  were  o thers  who d id  no t  pay i t .  
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ADV SONI  SC :   Bu t  you pa id  back the  fu l l  amount .  

MR MOLEFE :   I  pa id  back the  fu l l  amount  m inus –  we l l ,  the  

amount  was ac tua l l y  more  than a  m i l l i on  bu t  the  m i l l ion  

inc luded the  money tha t  was taken by  SARS.   So when I  

pa id  back,  I  pa id  back about  680 because the  o ther  money 

was w i th  SARS anyway and i t  d id  no t  come f rom me,  i t  d id  

come f rom the  company i t se l f .   So I  cou ld  no t  c la im i t  and 

there  was no need fo r  me to  pay i t  on  the  adv ice  o f  PRASA 

Treasury .  

ADV SONI  SC :   Now a t  paragraph  54 Mr  Buthe lez i  tha t  you 10 

appeared a t  the  Commiss ion  on  the  7  May 2019 in  your  

capac i ty  as  the  Cha i rperson o f  the  Transnet  board  o f  

d i rec tors  and he says on  tha t  occas ion  you a l leged tha t  the 

PRASA locomot ives  –  I  take  i t  those are  the  locomot ives  

tha t  a re  sub jec t  o r  were  par t  o f  the  Swi fambo cont rac t  were  

no t  f i t  fo r  p rocess .  

CHAIRPERSON :    Fo r  purpose.  

ADV SONI  SC :   For  pu rpose,  sor ry .   Now f i rs t l y ,  i s  tha t  

what  your  ev idence was be fore  the  Commiss ion?  

Remember  i t  happened under  the  Transnet  s t ream.  20 

MR MOLEFE :   That  i s  cor rec t ,  Cha i rperson,  tha t  wou ld  

have happened as  an  example  dur ing  the  course  o f  o ra l  

ev idence and ra ised as  an  example  on  i r regu lar  

p rocu rement  and …[ in tervenes]  

ADV SONI  SC :   A l r igh t .   In  re la t ion  to  tha t  –  sor ry ,  Mr  –  
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a re  you f in ished?  

MR MOLEFE :   I  am done,  yes.  

ADV SONI  SC :   So  in  re la t ion  to  the  a l legat ion  tha t  those 

locomot ives  were  no t  f i t  fo r  p rocess,  Mr  Buthe lez i  sa id  

…[ in tervenes]  

CHAIRPERSON :    For  purpose,  Mr  Son i .   I t  i s  no t  your  day  

today.  

ADV SONI  SC :   I  apo log i se .  

CHAIRPERSON :    Not  f i t  fo r  purpose.  

ADV SONI  SC :   Yes.   He says th is  a l legat ion  is  f ac tua l l y  10 

inco r rec t  and in  suppor t  o f  tha t  a l legat ion ,  tha t  i t  i s  the  – 

your  a l legat ion  i s  fac tua l l y  incor rec t ,  he  says the  t ra ins  

were  de l i vered in  Cape Town,  they are  s ta t ioned in  

Johannesburg ,  they were  no t  t ranspor ted  by  a i r ,  they  were  

dr iven th rough tunne ls  f rom Cape Town to  Johannesburg  

and c locked ove r  70  000 k i lomet res .   

MR MOLEFE :   Wel l ,  I  cannot  a rgue tha t  they were  dr iven 

f rom Cape Town.   The fac tua l  pos i t ion  is  tha t  they were  no t  

f i t  fo r  purpose and th is  c lear l y  a r t i cu la ted  in  the  adv i ce  

tha t  Transnet  Fre igh t  Ra i l ,  TFR,  had g iven to  PRASA to 20 

say tha t  these locomot ives  a re  no t  compl ian t  w i th  our  ra i l  

and in f ras t ruc ture  ne twork  as  we l l  as  sa fe ty .   So to  tha t  

ex ten t  Transnet  had g iven an adv i ce .  

CHAIRPERSON :    Wel l ,  le t  me –  I  am sor ry ,  Mr  Son i .  

ADV SONI  SC :   As  you p lease,  Cha i r .  
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CHAIRPERSON :    When I  read th is  par t  o f  Mr  Buthe lez i ’ s  

a f f idav i t ,  Mr  Mole fe ,  par t i cu la r ly  the  par t  where  he  sa id  

these locomot ives  were  no t  t ranspor ted  by  a i r  to  –  f rom 

Cape Town to  Johannesburg ,  they were  dr i ven th rough  

tunne ls  f rom Cape Town to  Johannesburg ,  I  unders tood 

h im to  be  ra is ing  maybe ind i rec t l y  the  a l legat ion  tha t  has  

been made f rom t ime to  t ime tha t  I  th ink they were  too  ta l l  

fo r  the  –  I  do  no t  know what  you ca l l  these th ings,  bu t  they 

were  too  ta l l  because tha t  c r i t i c i sm gave the  impress ion  

tha t  they cou ld  no t  be  used.   Now I  cannot  remember  10 

whethe r  in  your  ev idence you sa id  anyth ing  d i rec t l y  on  tha t  

when you ta lked  about  no t  f i t  for  purpose but  maybe i t  

wou ld  be  good jus t  to  dea l  w i th  th is  i ssue once and fo r  a l l  

because one does hear  peop le  who sa id  no ,  they were  too  

ta l l  bu t  then I  th ink  Mr  Montana,  fo r  example ,  a lso  d isputed  

tha t  and sa id ,  you know,  these locomot ives  were  f ine .   So I  

do  no t  know i f  you want  to  say anyth ing  about  th is  i ssue,  

Mr  Mole fe?  

MR MOLEFE :   Cha i rperson,  I  con f i rm tha t  the  locomot ives  

were  too  ta l l .  20 

CHAIRPERSON :    Yes.  

MR MOLEFE :   I  cannot  g ive  the  exact  f igures .  

CHAIRPERSON :    Yes.  

MR MOLEFE :   Bu t  the  requ i rement  o f  Transnet  was tha t  

the  locomot i ves  shou ld  no t  be  –  had to  be  be low – four  
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met res  h igh .  

CHAIRPERSON :    Ja .  

MR MOLEFE :   Which  means they had to  be  around 3 .9  

met res ,  tha t  i s  the  he igh t .  

CHAIRPERSON :    Yes,  yes .  

MR MOLEFE :   These locomot ives  came a t  the  he igh t  tha t  

was above 4 .1  met res .  

CHAIRPERSON :    Yes.  

MR MOLEFE :   And PRASA togethe r  w i th  Voss loh  wh ich  is  a  

company tha t  manufac tu red them,  a t tempted to  ad jus t  10 

them.   They reached a  po in t  where  they cou ld  on l y  ad jus t  

them up to  four  met res  p lus  some cent imet res  and Voss loh 

sa id  we are  unab le  to  do  anyth ing  more  than tha t ,  you 

know,  so  you have got  to  take  them as they a re .   So there  

is  no  quest ion  tha t  they were  ta l le r  than was requ i red .  

 And the  second po in t  i s  tha t  a l though the  

locomot ive  m ight  have t rave l led  a long a  cer ta in  ra i l  rou te  

f rom Cape Town to  Gauteng,  bu t  we a lso  heard  ev idence 

where  some o f  them bent  t ry ing  to  go  th rough cer ta in  

b r idges and I  th ink  tha t  ev idence  was there ,  was  in  the  20 

med ia  as  we l l .   To  the  ex ten t  tha t  i t  becomes necessary  

maybe fo r  me to  respond to  some o f  the  th ings tha t  Mr  

Montana had sa id ,  I  cou ld  then  t ry  to  some o f  those 

repor ts ,  contemporaneous po in ts  o f  the  t ime.  

CHAIRPERSON :    Yes,  yes .  
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MR MOLEFE :   And then,  o f  course ,  the  reason Transnet  

d id  no t  want  locomot ives  tha t  were  too  h igh ,  there  were  

a lso  i ssues o f  sa fe ty .   I f  the  pantograph was too  c lose  to  

the  e lec t r i c  l ine ,  there  was a lways a  chance tha t  the  

locomot ives  cou ld  burn  l i ke  i t  happened when  i t  went  

th rough tha t  par t i cu la r  b r idge tha t  I  am re fer r ing  to .   The  

fac t  tha t  they managed to  ge t  to  Gauteng does no t  mean 

tha t  they were  f i t  fo r  purpose.  

CHAIRPERSON :    Yes,  we l l  i t  i s  impor tan t  to  –  I  guess i t  

m igh t  no t  be  enough to  say they  were  dr i ven f rom Cape 10 

Town to  Johannesburg  un less  one  f inds  ou t  what  was done 

to  make su re  tha t  they reached Johannesburg  sa fe ly .  

 On a  l igh ter  no te  I  am th ink ing  o f ,  you know,  

somet imes you get  peop le  who dr ink  a lcoho l  and a f te r  they 

have d runk a lcoho l  they l i ke  ge t t ing  beh ind  the  whee l  and  

they w i l l  no t  a l low anybody to  d r i ve  the i r  cars ,  they say 

they d r ive  best  when they have had someth ing  and they 

w i l l  te l l  you  the  long d is tances  they have dr i ven a f te r  

d r ink ing  l iquor  and then some peop le  w i l l  say  they do  not  

te l l  how o ther  d r i vers  on  the  road  su f fe red  t ry ing  to  avo id  20 

them.   So i t  m igh t  no t  be  a  fu l l  s to ry ,  you know,  tha t  d r ive r  

m ight  reach home but  you do not  know what  happened on 

the  way.    

So i t  may we l l  be  tha t  i t  i s  impor tan t  to  f ind  ou t  to  

what  ex ten t  the i r  he igh t  was a  p rob lem when they were  
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d r i ven f rom Cape Town to  Johannesburg  bu t ,  apar t  f rom 

tha t ,  a lso ,  those who might  be  suggest ing  tha t  ta l l  as  those 

locomot ives  may  have been,  they cou ld  never the less  be  

used,  those migh t  have to  dea l  w i th  i ssues o f  sa fe ty  tha t  

you say –  you ra ise ,  Mr  Mole fe ,  to  say we l l ,  i t  m igh t  no t  

mean tha t  phys i ca l l y  they cou ld  no t  be  dr iven but  there  

wou ld  be  sa fe ty  i ssues tha t  cou ld  ar ise  and tha t  i s  why 

there  wou ld  have  been a  requ i rement  tha t  they shou ld  no t  

be  h igher  than a  cer ta in  he igh t ,  they  shou ld  no t  be  ta l le r  

than a  cer ta in  he igh t .  10 

MR MOLEFE :   That  i s  cor rec t ,  Cha i rperson,  there  are  

regu la t ions.  

CHAIRPERSON :    Yes.  

MR MOLEFE :   O f  the  Ra i l  Safe ty  Regu la tor .  

CHAIRPERSON :    Yes.  

MR MOLEFE :   There  a re  a l so  sa fe ty  pos i t ions  taken  by  the  

owner  o f  the  ra i l  ne twork  in f ras t ruc ture  l i ke  Transnet .   

Whoever  uses tha t  i s  requ i red  to  comply  w i th  the 

requ i rement .   But  what  I  w i l l  do ,  Cha i rperson,  i s  tha t  –  

because we dea l t  w i th  these de ta i l s  in  the  app l i ca t ion  20 

before  the  H igh  Cour t  o f  South  Gauteng when we sought  a  

rev iew o f  the  cont ract  on  th is  locomot ives .   The spec i f i c  

ca l cu la t ions  were  g iven in  tha t  regard ,  so  I  w i l l  f ind  tha t  

in fo rmat ion .  

CHAIRPERSON :    Ja .  
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MR MOLEFE :   And submi t  i t .  

CHAIRPERSON :    Ja .  

MR MOLEFE :   So  tha t  the  numbers  cou ld  be  read i t  and 

then compar i son cou ld  be  ra ise  A f ro  4000 locomot ives .  

CHAIRPERSON :    Ja .   Okay,  thank you.   Mr  Son i?  

ADV SONI  SC :   As  you p lease,  Cha i rpe rson.   Now in  

parag raph 55 Mr  Buthe lez i  says  he  wants  to  dea l  w i th  

cer ta in  a l legat ions you made and he dea ls  w i th  them in  

subparagraphs 55.1  to  55 .4 .   Jus t  go ing  to  dea l  w i th  each 

o f  them very  br ie f l y .   He says tha t  –  and I  can jus t  re fe r  10 

you perhaps to  the  re levant  par t  o f  parag raph 18 o f  your  

a f f idav i t  where  in  the  f i rs t  sentence you say:  

“To  add to  the  board ’s  cha l lenges,  a t  the  board ’s  

f i rs t  substant ive  meet ing  wh ich  was he ld  on  the  27  

November  2014,  i t s  fo rmer  Cha i rpe rson Mr  S i f i so  

Buthe lez i  adv ised us  tha t  he  wou ld  be  res ign ing  

immedia te ly  a f te r  the  meet ing . ”  

So tha t  i s  the  a l legat ion  tha t  you made.   Now in  pa rag raph 

55.1  Mr  Buthe lez i  says i t  i s  no t  t rue  tha t  he  sa id  he  wou ld  

be  res ign ing  immedia te ly  a f te r  t he  meet ing ,  he  says he  20 

gave not ice  a t  the  meet ing  o f  h is  res ignat ion  wh ich  was to 

take  e f fec t  on  the  31  December  2014 and he had g iven a 

le t te r  to  tha t  e f fec t  to  the  Min is te r  o f  Transpor t .   There  was 

no urgency to  h is  res ignat ion ,  he  was not  runn ing  away 

f rom anyth ing .  
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 Wel l ,  le t  us  fo rge t  the  o ther  th ings .   The suggest ion  

is  he  d id  no t  say  –  or  h is  vers ion  is  he  d id  no t  say  a t  tha t  

meet ing  tha t  he  was go ing  to  res ign  immedia te ly .  

MR MOLEFE :   I t  may we l l  be  tha t  he  d id  no t  say  

immedia te ly  bu t  what  he  sa id  was tha t  tha t  was h is  las t  

board  meet ing ,  so  he  was not  go ing  to  be  in  any o the r  

board  meet ing  a f te r  tha t .   So he was –  the  fac t  o f  the  

mat te r  i s  tha t  he  was res ign ing .   What  the  le t te r  to  the  

m in is te r  sa id ,  I  am not  p r ivy  to .  

CHAIRPERSON :    I  guess what  you –  your  two vers ions,  10 

your  vers ion  and h is  vers ion  maybe a re  i r reconc i lab le ,  

what  you are  say ing  is  t ha t  the  meet ing  a t  wh ich  he  sa id  he  

was res ign ing  was h is  las t  meet ing  a t  a  par t i cu la r  l eve l  bu t  

you were  no t  aware  o f  whatever  le t te r  he  may have  wr i t ten  

to  the  m in is te r  and you do not  d ispute  tha t ,  whatever  le t te r  

he  may have wr i t ten  to  the  m in is te r  was to  the   -  o r  may 

have been to  the  e f fec t  tha t  he  was go ing  to  res ign  a t  the 

end o f  the  December  or  he  wou ld  –  h is  membersh ip  o f  the  

board  wou ld  come to  an  end a t  the  end o f  December .  

MR MOLEFE :   I  do  no t  d ispute  tha t ,  Cha i rperson.  20 

CHAIRPERSON :    Ja ,  ja .   Yes.  

MR MOLEFE :   A l l  tha t  I  knew,  tha t  was the  las t  meet ing  o f  

the  year  o f  the  board .  

CHAIRPERSON :    Ja .   Mr  Son i?  

ADV SONI  SC :   As  you p lease.   D id  he  g ive  any reason fo r  
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res ign ing  now [ inaud ib le  –  speak ing  s imu l taneous ly ]  

MR MOLEFE :   He  d id  no t  g ive  …[ in tervenes]  

ADV SONI  SC :   Okay,  so  in  subparagraphs a ,  b  and c  a t  

pages 33 and 34  o f  sequence 17 he se ts  ou t  h is  reasons 

and I  am jus t  go ing  to  pu t  them to  you.   He sa id  the  reason 

he was res ign ing  is  tha t  i t  wou ld  be  good fo r  the  company 

tha t  a  new Cha i rperson opera tes  w i thout  the  yoke o f  fo rmer  

Cha i rperson.   

 Second ly ,  i t  wou ld  no t  be  fa i r  to  you tha t  he ,  as  a  

fo rmer  Cha i rpe rson,  remained on  the  board  because you 10 

had your  own –  he  had h is  own way o f  cha i r ing  mee t ings.   

 And th i rd ly ,  he  says he  cons idered i t  wou ld  no t  be  

fa i r  because the  new Cha i rpe rson may want  to  c r i t i c i se  the  

prev ious board  and h is  be ing  present  m ight  be  an  

imped iment  to  such cr i t i c i sm.   What  –  are  you in  a  pos i t ion  

to  comment  on  tha t?  

MR MOLEFE :   On re f lec t ion ,  whether  he  gave reasons,  le t  

me say tha t  in  my conversa t ion  w i th  h im he on ly  sa id  tha t  

he  had se rved the  board  fo r  a  long t ime,  i t  i s  more  than 

two te rms tha t  he  had been on the  board ,  tha t  i s  a l l .    20 

The reasons tha t  a re  read by  counse l  to  me were  

never  d i scussed w i th  me,  ne i ther  were  they g iven  to  the  

board  and I  cannot  d ispute  tha t  tha t  i s  what  mot iva ted  h is  

res ignat ion ,  I  cannot  d ispute  tha t .  

ADV SONI  SC :   A l r igh t .   Then a t  55 .2  –  so r ry ,  be fore  I  read  
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tha t ,  can I  read to  you another  sentence f rom paragraph 18  

o f  you r  a f f idav i t .   The las t  sentence reads:  

“Qu i te  s t range ly  Mr  Buthe lez i  then made h i s  

submiss ion  fo r  the  approva l  o f  the  appo in tment  o f  

serv i ce  prov iders  fo r  the  Braamfonte in  depot  

modern isa t ion  pro jec t  and fo r  the  purchase o f  ra i ls  

tu rnouts  a l leg ing  tha t  the  tenders  were  urgent . ”  

Now Mr  Buthe lez i  takes issue w i th  your  descr ib ing  h is  

request  as  s t range.    

MR MOLEFE :   Cha i rperson …[ in tervenes]  10 

ADV SONI  SC :   Why d id  you cons ider  –  yes,  go  ahead.  

MR MOLEFE :   Okay,  le t  p roceed w i th  the  quest ion?  

ADV SONI  SC :   I  was jus t  go ing  to  ask  why d id  you say  

tha t  i t  was s t range tha t  he  wou ld  make tha t  request?  

MR MOLEFE :   My a f f idav i t  i s  wr i t ten  a f te r  the  fac t  bu t  

there  i s  a  contex t  to  tha t  s ta tement ,  Cha i rperson.   The  

contex t  i s  tha t  Cha i rperson wou ld  reca l l  tha t  a t  tha t  

meet ing  jus t  be fore  the  board  approved and a f te r  

de l ibe ra t ion ,  there  was a  requ i rement ,  a  request  by  the  

board  tha t  a  p rob i ty  repor t  be  g i ven to  the  board  as  an  20 

assurance g i ven tha t  the  tender  t ha t  the  board  was be ing  

asked to  approved was a  tender  tha t  was runn ing  in to  

b i l l i ons  and the  board  needed  to  be  assured  tha t  – 

reassured tha t  the  p roper  p rocess was fo l lowed  and the 

r i sk  m i t iga t ion  wou ld  have been taken in to  account .     
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 So ,  there fo re ,  the  s t rangeness then comes about  

because in  the  meet ing  tha t  cons iders  th is  mat te r ,  i t  tu rns  

ou t  tha t  the  commi t tee  tha t  Mr  Buthe lez i  was cha i r ing  had  

never  cons ide red  the  issue o f  p rob i ty .   So I  th ink  tha t  i s  

rea l l y  the  contex t  in  wh ich  i t  a rose .  

CHAIRPERSON :    Yes.   Mr  Son i?  

ADV SONI  SC :   As  you p lease,  Cha i rperson.   Mr  Buthe lez i  

then says a t  the  bo t tom o f  parag raph 55.2 :  

“ I t  i s  odd tha t  Mr  Mole fe  shou ld  no t  asser t  tha t  i t  

was s t range because the  approva l  o f  the  pro jec ts  10 

wou ld  have been  on the  agenda o therwise  i t  wou ld  

have not  been se rved there . ”  

That  must  be  cor rec t ,  i s  tha t  cor rec t?   I t  was  on the 

agenda.  

MR MOLEFE :   No,  i t  i s  cor rec t ,  i t  was on the  agenda,  i t  

wou ld  have been  par t  o f  the  FICP repor t ,  h is  commi t tee ’s  

repor t .  

ADV SONI  SC :   And he sa id  tha t  fo r  tha t  to  have happened  

i t  wou ld  have had to  have gone th rough the  who le  process 

f rom the  B id  Eva lua t ion  Commi t tee ,  the  B id  Ad jud ica t ion  20 

Commi t tee ,  the  FCIP commi t tee  and i t  was a f te r  tha t  tha t  i s  

p ro jec t  wou ld  be  –  the  mat te r  wou ld  be  re fer red  to  the  

board ,  he  says there  was noth ing  s t range about  tha t .  

MR MOLEFE :   The s t range th ing ,  Cha i rperson,  I  repeat ,  i s  

tha t  the  prob i ty  tha t  tha t  commi t tee  and the  board  needed  
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to  be  sa t is f ied  o f  was not  done.  

ADV SONI  SC :   Yes.  

MR MOLEFE :   I t  i s  no t  –  the  d ispu te  i s  no t  whether  i t  went  

th rough var ious supp ly  cha in  commi t tees.   So I  cannot  

d ispute  what  he  says about  the  va r ious supp ly  cha in  

commi t tees tha t  the  mat te r  went  th rough.  

ADV SONI  SC :   Now Mr  Buthe lez i  then goes on in  

subparagraph b  to  say tha t :  

“The p ro jec ts  were  in  fac t  u rgent  because the re  was  

a  need fo r  a  new depot  to  accommodate  the  new 10 

f lee t  o f  t ra ins ,  the  o ld  depot  was not  appropr ia te . ”  

Then he says you owned –  i n  your  ev idence owned tha t  

there  was an urgency but  the  ev idence leader ,  be ing  

myse l f ,  then a t t r ibu ted  the  quest ion  o f  u rgency to  you.   

You may want  to  respond to  tha t .  

MR MOLEFE :   No,  the  pro jec t  indeed we sa id  was  par t  o f  

the  modern isa t ion  o f  ro l l ing  s tock  and ra i l  so  i t  was in  

u rgent  in  v iew o f  the  fac t  tha t  there  were  t ra ins  tha t  were  

under  manufac tu r ing  in  Braz i l  bu t  i t  does not  deroga te  f rom 

the  fac t  tha t  the  board  needed prob i ty  and i t  was s t range  20 

tha t  the  board  was requ i red  to  approve w i thou t  these 

checks and ba lances.   So I  agree w i th  Mr  Buthe lez i  tha t  i t  

was urgent .  

ADV SONI  SC :   A l r igh t ,  so  the  s t rangeness then is  no t  on  

account  o f  i t  i s  no t  be ing  urgent .   So what  was i t  on  an  
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account  o f?  

CHAIRPERSON :    He sa id  i t  was because o f  the  prob i ty .    

MR MOLEFE :   I t  i s  on  account  o f  assurance not  be ing  

g iven to  the  board  and not  hav ing  been g i ven  to  the 

commi t tee  i t se l f  tha t  was br ing ing  a  submiss ion  to  the 

board  tha t  there  was adequate  prob i ty  conducted.  

ADV SONI  SC :   Okay,  then a t  paragraph 55.3  he  says tha t  

in  your  ev idence  on the  29  June  you sa id  tha t  he  was  

push ing  the  approva l  o f  the  two p ro jec ts  and you 

conc luded by  say ing  whethe r  there  was a  mot ive  o r  no t ,  I  10 

do  not  know,  I  do  no t  want  to  impute  any mot ive.   He says  

th is  innuendo is  unacceptab le ,  I  had noth ing  to  ga in  by  

submi t t ing  to  the  board  the i r  approva l  o f  the  pro jec t s  and i t  

was a  submiss ion  o f  the  commi t tee ,  the  commi t tee  wh ich  

yes,  he  shared,  there  was no mot ive .   What  i s  your  

react ion?  

MR MOLEFE :   Cha i rperson,  my s ta tement  does say tha t  I  

am not  asc r ib ing  any mot ive .  

CHAIRPERSON :    Yes.  

MR MOLEFE :   I  do  no t  know what  more  one can say .  20 

CHAIRPERSON :    Ja .  

MR MOLEFE :   Bu t  I  respect  tha t  Mr  Buthe lez i ,  read ing  tha t  

sentence,  fe l t  tha t  there  were  ce r ta in  innuendos tha t  sa t  

uncomfo r tab l y  w i th  h im.  

CHAIRPERSON :    Ja .  
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MR MOLEFE :   I  cannot  d ispute  tha t  tha t  i s  how he fe l t .  

CHAIRPERSON :    Yes.  

ADV SONI  SC :   Then a t  paragraph 55.4  he  says tha t :  

“The board  requ i red  a  prob i ty  repor t  as  assurance  

tha t  there  had been proper  compl iance. ”  

And you repeated tha t ,  ev idenced on the  12  March 2020,  

tha t  ra ises  a  number  o f  mat te rs  re la t ing  to  tha t  comment ,  

says:  

1 .  I  was not  aware  the  approva l  o f  the  pro jec ts  had  

become content ious un t i l  March  2020. ”  10 

When you gave ev idence.   What  i s  you r  react ion  to  tha t?  

MR MOLEFE :   Cha i rperson,  the  fac tua l  pos i t ion  is  tha t  tha t  

same board  meet ing  wh ich  Mr  Buthe lez i  a t tended sa id  tha t  

i t  cou ld  no t  g i ve  a  f ina l  approva l  to  tha t  tender  un less  the  

prob i ty  repor t  wh ich  Mr  Montana  had assured the  board  

tha t  i t  was ava i lab le  was g iven to  the  Cha i rperson o f  the  

board  and to  the  Cha i rperson o f  the  aud i t  commi t tee .   The 

board  gave approva l  sub jec t  to  tha t  repor t .    

 So  the  absence o f  tha t  repor t  i s  what  wou ld  then  

have made the  pro jec t  content ious and i t  i s  a  mat te r  o f  20 

record  tha t  in  t he  end  management ,  th rough the  then  

ac t ing  Group CEO,  Ms Mar tha  Ngoye,  had conf i rmed tha t  in  

fac t  there  had no t  been any p rob i ty  repor t ,  tha t  the  prob i ty  

o f f i cer  -  o f f i cers  who were  the  Gobodo and  Xab iso  or  

Seke la  and Xab iso ,  the  aud i to rs  o f  the  t ime,  the i r  cont rac t  
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had exp i red  be fore  tha t  p rocess o f  tha t  tender  was 

f ina l i sed and the re  was not  way in  wh ich  they wou ld  have 

g iven a  prob i ty  repor t  and on the  bas i s  o f  tha t ,  wh ich  is  an  

issue tha t  was ra ised in  the  presence o f  Mr  Buthe lez i  in  

tha t  board  meet ing ,  the  cont rac t  was he ld  I  abeyance 

because i t  was made c lear  tha t  the  pre fer red  b idders  wou ld  

no t  be  adv i sed tha t  they are  pre fe r red  b idders  un t i l  such a  

t ime tha t  a  p rob i ty  repor t  was submi t ted  to  the  Cha i rman o f  

the  board  and to  the  Cha i rman  o f  the  Aud i t  and R isk  

Commi t tee  o f  PRASA.  10 

CHAIRPERSON :    You re fer ,  Mr  Mole fe ,  to  aud i to rs  in  

regard  to  the  ava i lab i l i t y  o f  tha t  repor t .   I  unders tood 

prev ious l y  and I  th ink  i t  may have  been f rom the  ev idence  

o f  Mr  Ngoye tha t  there  wou ld  have been somebody who 

wou ld  have been  an employee o f  PRASA whose funct ion  

wou ld  have inc luded prepar ing  such a  repor t  bu t  tha t  tha t  

person or  employee or  o f f i cer  o r  o f f i c ia l  had res igned or  

had le f t  PRASA or  had not  been there  fo r  qu i te  some t ime.   

Does tha t  accord  w i th  your  own memory  whether  tha t  was 

the  case o r  whether  i t  wou ld  have been prepared  by  the  20 

aud i to rs?  

MR MOLEFE :   I  d id  no t  fo l low c lose ly  the  ev idence o f  Ms 

Mar tha  Ngoye.  

CHAIRPERSON :    Yes.  

MR MOLEFE :   But  PRASA wou ld  have had a  compl iance  
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person in  the  company who wou ld  have had to  ensure  tha t  

there  is  a  p rob i ty  repor t  bu t  to  sub jec t  these th ings to  

assessment  wh ich  then p roduces  a  prob i ty  repor t  wou ld  

have been a  funct ion  o f  the  in te rna l  aud i t  o f  PRASA and 

the  in te rna l  aud i t  o f  PRASA was capac i ta ted  by  the  aud i t  

…[ in te rvenes]  

CHAIRPERSON :    Ex terna l  aud i to rs .  

MR MOLEFE :   Ex terna l  aud i to rs ,  bu t  they a re  no t  ca l led  –  

they a re  ex terna l  aud i to rs  bu t  who are  prov id ing  i n te rna l  

aud i t  suppor t .   They are  no t  the  normal  aud i to rs  who aud i t  10 

Transnet .    

CHAIRPERSON :    Ja ,  ja .  

MR MOLEFE :   They were  ins ide  and checked regu lar l y  

these h igh  va lue  cont rac ts .  

CHAIRPERSON :    They bas ica l l y  wear  a  d i f fe ren t  ha t .  

MR MOLEFE :   They wear  a  d i f fe ren t  ha t .  

CHAIRPERSON :    Ja .  

MR MOLEFE :   On  prob i ty ,  on  prob i ty .  

CHAIRPERSON :    Yes,  in  regard  to  p rob i ty   Ja .   Mr  Son i ,  

do  you have any reco l lec t ion  o f  what  I  am ta lk ing  about?  20 

ADV SONI  SC :   I  am go ing  to  –  was jus t  go ing  to  re fer  you  

to  i t ,  Cha i rperson .  

CHAIRPERSON :    Yes,  okay.  

ADV SONI  SC :   I f  you  look a t  paragraph 19 o f  Mr  Mole fe ’ s  

a f f idav i t ,  the  las t  sentence.  
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CHAIRPERSON :    Oh yes.  

ADV SONI  SC :   He says:  

“On the  cont rary ,  the  board  was la te r  to ld  tha t  there  

cou ld  no t  have been a  prob i ty  repor t  as  the  cont rac t  

o f  the  prob i ty  o f f i cer  had exp i red  a t  leas t  twe lve  

months  ear l ie r . ”  

CHAIRPERSON :    Yes.  

ADV SONI  SC :   I  th ink  tha t  i s  the  ev idence you reca l l ,  

Cha i r .  

CHAIRPERSON :    Yes,  I  th ink  tha t  i s  the  ev idence,  yes ,  10 

yes,  yes .   Yes.   You saw tha t ,  Mr  Mole fe?  

MR MOLEFE :   I  saw i t  and I  conf i rmed tha t  tha t  i s  what  I  

sa id .  

CHAIRPERSON :    Yes.   Okay,  a l r igh t .   Mr  Son i?  

ADV SONI  SC :   As  you p lease,  Cha i rpe rson.   I  am not  

go ing  to  be  much  longer .  

CHAIRPERSON :    Yes.  

ADV SONI  SC :   We are  r igh t  near  the  end.   Now,  Mr  

Mole fe ,  there  i s  jus t  one th ing  I  want  to  say to  you  and I  

wou ld  l i ke  your  comment  on  i t .   In  the  las t  sentence o f  20 

parag raph 55.6(a)  Mr  Buthe lez i  sa id  tha t  the  board  

somet imes approved o f  cont rac ts .   He says:  

“Such cond i t ions  wou ld  inc lude a  successfu l  

conc lus ion  o f  a  cont rac t ,  favourab le  ou tcome o f  

p rob i ty  exe rc i se  to  ensure  tha t  there  had been 
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compl iance w i th  the  PRASA prescr ip ts  by  everybody  

in  the  procurement  and reward  cha in  inc lud ing  the  

board . ”  

I  th ink  what  he  is  t ry ing  to  say there  is  tha t  in  those 

c i rcumstances i t  i s  no t  unusua l  to  have a  cond i t ion  such as  

where  i t  w i l l  –  the  approva l  w i l l  depend on a  successfu l  

p rob i ty  repor t  o r  a  c lean prob i ty  repor t .  

MR MOLEFE :   I  cannot  d ispute  what  Mr  Buthe lez i  i s  

say ing ,  Cha i rperson,  bu t  i f  indeed tha t  i s  what  he  in tended,  

tha t  i s  a  po in t  he  shou ld  have made in  the  meet ing  to  say 10 

we l l ,  I  recogn ise  tha t  the  board  is  uncomfor tab le  w i th  the  

fac t  tha t  there  is  no  prob i ty ,  bu t  I  recommend tha t  the  

board  approves tha t  –  tha t  no  cont rac t  wou ld  approved 

before  –  wou ld  be  s igned before  th is  p rob i ty  e lement  i s  

b rought  in .  

 So,  in  any event ,  you cannot  even s ign  a  cont rac t  

and say th is  cont rac t  i s  s igned bu t  i s  sub jec t  to  a  prob i ty  

repor t ,  the  prob i t y  repor t  must  come befo re  you s ign  the  

cont rac t .   Because then you are  sa t is fy ing  yourse l f  tha t  

you are  observ ing  proper  governance i ssues and  we are  20 

ac t ing  i n  the  bes t  in te res ts  o f  the  company,  p ro tec t ing  the  

company.    

 Once the  board  le t  i t  go ,  i t  goes in to  the  hands o f  

o ther  peop le ,  i t  is  no t  the  board  tha t  then dea ls  w i th  the  

cont rac t .   So the  board  had to  make sure  as  wha t  i s  the 
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mandate  tha t  i t  g ives .  

CHAIRPERSON :    So  are  you say ing  tha t  i f  the  idea on h is  

par t  and maybe on the  par t  o f  h is  board  had been what  he  

now says he re  in  the  a f f idav i t ,  namely  they wou ld  be  

prepared to  approve the  conc lus ion  o f  the  cont rac t  on  

cond i t ion  tha t  –  o r  they wou ld  approve maybe in  p r inc ip le  

the  cont rac t  bu t  say  sub jec t  to  an  acceptab le  prob i ty  repor t  

you are  say ing  you wou ld  have expected to  have made tha t  

po in t  a t  the  meet ing  when th is  i ssue o f  the  prob i ty  repor t  

was ra i sed?  10 

MR MOLEFE :   That  i s  cor rec t ,  Cha i rperson,  two po in ts  to  

make.   I  canno t  d ispute  tha t  the  board  o f  wh ich  Mr  

Buthe lez i  was the  Cha i rperson  fo l lowed tha t  modus  

operand i .  I  canno t  d ispute  i t  because I  was not  there .  

CHAIRPERSON :    Yes.  

MR MOLEFE :   What  I  am say ing ,  hav ing  the  benef i t  o f  tha t  

exper ience and  the  modus operand i ,  one wou ld  have 

expected tha t  he  wou ld  have taken the  board ,  tha t  I  was 

Cha i r  o f ,  in to  con f idence and adv i sed tha t  you can  ac tua l l y  

p roceed w i th  th is  tender  even though p rob i ty  repor t  i s  no t  20 

ava i lab le .   We have not  have had to  reconvene on the  23  

December  to  appo in t  p rob i ty  –  and aud i t  f i rm to  do  a  

prob i ty  fo r  us .  

CHAIRPERSON :    Okay.   Mr  Son i .  

ADV SONI  SC :   As  you p lease,  Cha i rpe rson.   Now in  
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parag raph 55.4(b)  Mr  Buthe lez i  takes issue w i th  a  

s ta tement  you make a t  paragraph 21 o f  you r  a f f idav i t .   You 

say –  and i t  i s  no t  every th ing  tha t  he  compla ins  about  bu t  I  

am jus t  go ing  to  read tha t  fo r  contex t  because th is  i s  what  

happens to  the  cont rac t .   Says:  

“As a  resu l t  on  the  26  March the  board  cance l led  

the  tenders  and asked …[ in te rvenes]  

CHAIRPERSON :    26 t h  o f  …[ in te rvenes]  

ADV SONI  SC :   O f  February  2015,  sor ry.  

CHAIRPERSON :    Ja ,  February  2015.  10 

ADV SONI  SC :   Yes.    

“The board  cance l led  the  tenders  and asked  

management  to  re issue the  RFPs. ”  

Now tha t  was what  you sa id  and tha t  i s  co r rec t ,  am I  r igh t?  

MR MOLEFE :   That  i s  cor rec t ,  Cha i rperson and remember,  

Cha i rperson,  the  board  ar r i ves  a t  tha t  pos i t ion  because the  

aud i to rs  appo in ted  to  assess the  fa i rness in  the  process  

and i t s  cor rec tness adv ised tha t  the  board  tha t  we cou ld  

no t  –  the  board  shou ld  no t  p roceed w i th  the  tender  as  i t  

s tood a t  the  t ime but  i t  needed to  be  issued.  20 

CHAIRPERSON :    Yes.  

ADV SONI  SC :   Now before  I  go  in to  the  next  par t ,  the  par t  

tha t  Mr  Buthe lez i  cha l lenges,  I  wou ld  l i ke  to  take  you to  

parag raph 19 where  you make the  fo l low ing s ta tement  in  

the  second sentence.  
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“ In  regard  to  the  prob i ty  repor t  Mr  Montana sa id  the  

repor t…”  

That  i s  the  prob i t y  repor t .  

“…was ava i lab le  and he cou ld  no t  unders tand why i t  

had not  been inc luded in  the  p resenta t ion .   He 

under took to  p rov ide  i t  to  the  board  as  soon as  

poss ib le . ”  

Now tha t  i s  the  background to  what  you then  say a t  

parag raph 21 a f te r  you make the  po in t  tha t  the  tenders  

were  cance l led .   You then say:  10 

“The board  was very  concerned tha t  i t  had been  

mis led  by  the  CEO and sen ior  management  and 

demanded ac t ion  be  taken. ”  

And then you say  to  mean:  

“The ex ten t  to  wh ich  Mr  Montana and the  immedia te  

past  Cha i rpe rson,  Mr  Buthe lez i ,  had mis led  the  

board  where  ind ica t ions o f  ma jor  governance  

cha l lenges a t  PRASA and i t  appears  as  i f  those  

respons ib le  –  o r  those respons ib ly,  i t  was to  

en force  governance were  in  fac t  weaken ing . ”  20 

So i t  i s  th is  comment  tha t  Mr  Buthe lez i  takes o f fence to  a t  

parag raph 55.4(b )  where  he  says:  

“Mr  Mole fe  c la ims  tha t  I  m is led  the  board . ”  

And he says in  th is  –  and I  wou ld  jus t  l i ke  to  read th is  and  

then we can dea l  w i th  your  react ion  to  i t .  
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“He seems –  he bases th is  on  the  fac t  tha t  I  d id  no t  

cont rad i c t  the  CEO when he to ld  the  board  a t  the  

meet ing  o f  the  27  November  2014 tha t  a  p rob i ty  

repor t  d id  ex is t  a t  tha t  s tage even  before  the  board  

had made a  dec is ion  on  the  p ro jec t s . ”  

He says:  

“ I  am s i t t ing  a t  a  d isadvantaged  pos i t ion  as  I  am 

expected to  reca l l  each and every  de ta i l  o f  what  

t ransp i red  or  what  was sa id  dur ing  a  spec i f i c  

meet ing  more  than s i x  years  ago w i thout  the  benef i t  10 

o f  m inutes .   I  do  no t  remember  what  the  Group CEO 

sa id  a t  the  meet ing  regard ing  the  prob i ty  repor t ,  i t  

i s  odd to  me tha t  the  assurance o f  one person are  

a t t r ibu ted  to  me.   That  person be ing  Mr  Montana .   

Mr  Montana,  on  my Mr  Mole fe ’ s  own vers ion ,  gave  

the  assurances to  the  board  abou t  the  ex is tence o f  

the  prob i ty  repor t .   In  any event ,  i f  tha t  i s  what  Mr  

Montana sa id ,  I  wou ld  have no reason to  cont rad ic t  

h im in  the  absence o f  in fo rmat ion  to  the  cont ra ry .   

My s i lence on an  issue on wh ich  I  had in fo rmat ion  20 

to  the  cont rary  cannot  and shou ld  no t  be  in te rpre ted  

as  m is lead ing  board . ”  

I  wou ld  jus t  l i ke  your  react ion  to  tha t  because tha t  i s  what  

seems to  be  o f  se r ious concern  to  Mr  Buthe lez i .  

MR MOLEFE :   Cha i rperson,  we can a t  length  debate  the  
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i ssues but  I  jus t  want  to  dea l  w i th  i t  nar rowly  to  say f i rs t ly ,  

tha t  meet ing  tha t  Mr  Buthe lez i  –  d id  no t  speak in  tha t  

meet ing  and the re fore  the  s ta tement  on  h im mis lead ing  the  

board  is  p remises on  the  fac t  tha t  as  a  Cha i r  o f  the  FICP  

F inance Cap i ta l  Investment  and Procurement  Commi t tee  o f  

the  board ,  he  shou ld  have been  aware  tha t  the  prob i ty  

repor t  was not  there  and h im be ing  aware  tha t  i t  was not  

there  he  shou ld  have a t  leas t  sa id  to  the  board  tha t  we are  

sor ry  tha t  when we brought  th is  repor t  he  d id  no t  th ink  tha t  

we needed to  l ook  in to  prob i ty  and aga in  tha t  ra i ses  th is  10 

quest ion  where  he  says they were  used to  pu t t ing  i t  as  a  

cond i t ion  fo r  the  s ign ing  o f  the  cont rac t .  

 But ,  in  a l l  fa i rness,  I  must  say  tha t  he  m is led  the 

board  is  based on the  assumpt ion  tha t  he  was aware  and 

tha t  he  d id  no t  speak.  

CHAIRPERSON :    And i f  he  was no t  aware  i t  fa l l s  away.  

MR MOLEFE :   I f  he  was no t  aware  i t  fa l ls  away,  

Cha i rperson.  

CHAIRPERSON :    Yes.   Mr  Son i?  

ADV SONI  SC :   And o f  course  tha t  a l legat ion  tha t  i s  made 20 

a t  paragraph 21 i s  made w i th  the  fu l l  knowledge the reaf te r  

tha t  there  was no p rob i ty  o f f i cer  who had le f t  twe lve  

months  ago and there  cou ld  no t  be  a  prob i ty  repor t .   Now i t  

may be tha t  Mr  Buthe lez i  was no t  aware  o f  tha t  fac t  tha t  

there  cou ld  no t  be  a  prob i ty  repor t  and,  I  mean,  I  am jus t  
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endors ing  what  the  Cha i rperson has sa id ,  tha t  tha t  

a l legat ion  o f  Mr  Buthe lez i  m is lead ing  the  board  wou ld  then 

fa l l  away as  we l l .  

MR MOLEFE :   Ja .   No,  I  agree,  Cha i rperson.  

CHAIRPERSON :    Yes.   In  the  absence o f  the  compl iance  

o f f i cer  –  I  th ink  you wou ld  have ca l led  h im o r  he r  fo r  12  

months  or  so ,  tha t  wou ld  no t  mean tha t  no  prob i t y  repor t  

cou ld  be  made –  or  le t  me put  i t  th is  way,  wou ld  tha t  mean  

tha t  no  prob i ty  repor t  cou ld  be  made o r  cou ld  t ha t  mean  

tha t  a  p rob i ty  repor t  cou ld  be  made but  in  tha t  event  10 

PRASA wou ld  have needed ex terna l  aud i to rs  to  pu t  on  the 

ha t  o f  in te rna l  aud i to rs  and the re fore  do  the  repor t .   Wou ld  

you know which  one i t  wou ld  mean? 

MR MOLEFE :   The la t te r ,  i t  wou ld  mean the  la t te r .  

CHAIRPERSON :    The la t te r?  

MR MOLEFE :   And in  fac t  tha t  i s  what  happened.  

CHAIRPERSON :    Yes.  

MR MOLEFE :   The board  convened a  spec ia l  meet ing ,  

recogn is ing  the  u rgency o f  the  mat te r .  

CHAIRPERSON :    Ja .  20 

MR MOLEFE :   To  appo in t  aud i to rs  who were  g i v ing  in te rna l  

aud i t  capac i ty  to  PRASA to  do  an urgent  assessment  o f  

tha t  repor t  and they d id .   Hav ing  done so ,  they p roduced a  

repor t  tha t  says th is  p rocess was  fa ta l l y  f loored and we  

recommend to  the  board  tha t  the  board  does not  p roceed 
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w i th  th is  tender  bu t  the  board  ra ther  re issues i t .   So  tha t  i s  

what  the  pos i t ion  was,  Cha i rperson .  

CHAIRPERSON :    Yes,  yes .   Now th is  m ight  be  someth ing  

tha t  re la tes  to  Mr  Montana ra the r  than to  Mr  Buthe lez i .   Mr  

Son i ,  do  you remember  whether  we reached a  po in t  w i th  Mr  

Montana where  he  wou ld  dea l  w i th  th is  i ssue namely  Mr  

Mole fe ’ s  ev idence tha t  a t  tha t  meet ing  o f  the  board  he ,  tha t  

i s  Mr  Montana,  adv i sed the  board  tha t  there  was a  prob i ty  

repor t .   Do you remember  whethe r  he  has dea l t  w i th  tha t ,  

e i ther  on  a f f idav i t  on  ora l  ev idence and,  i f  so ,  what  he  has  10 

sa id?  

ADV SONI  SC :   Cha i rperson,  I  must  confess  I  cannot  

reca l l .  What  I  do  reca l l ,  i s  you might  remember  tha t  

a t tached to  Mr  Mole fe ’ s  a f f idav i t  there  is  the  repor t ,  the 

assessment  repor t  a t  PM3 wh ich  is  a t  the  bo t tom o f  

parag raph 20 and we went  th rough tha t  repor t  w i th  Mr  

Montana and he accepted tha t  based on what  had  

happened i t  was  necessary  to  i ssue the  tenders .   What  I  

cannot  reca l l ,  and I  w i l l  go  th rough the  t ransc r ip t  aga in ,  i s  

the  quest ion  –  or  h is  response to  the  a l legat ion  tha t  there  20 

cou ld  no t  be  a  prob i ty  repor t  because there  was no  prob i ty  

o f f i cer  because I  remember  pu t t ing  tha t  to  h im,  I  jus t  

s imp ly  cannot  remember  h i s  answer .  

CHAIRPERSON :    Bu t  do  you reca l l  whethe r  he  admi t ted  or  

den ied  tha t  a t  tha t  board  meet ing  he  sa id  there  was a  
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p rob i ty  repor t  ava i lab le?   You cannot  remember?  

ADV SONI  SC :   Cha i rperson,  I  w i l l  have to  look  what  we  

have got .  

CHAIRPERSON :    You w i l l  have to  check.   Okay,  no ,  tha t  i s  

f ine .   Okay,  a re  you done w i th  Mr  Mole fe?  

ADV SONI  SC :   I  am done w i th  Mr  Mole fe ,  Cha i rperson.  

CHAIRPERSON :    Yes.   Mr  Mole fe ,  I  th ink  Mr  Son i  w i th  

regard  to  any o ther  i ssues tha t  may s t i l l  need to  be  dea l t  

w i th  tha t  Mr  Mo le fe  m ight  need  to dea l  w i th ,  a t tempts  

shou ld  be  made to  t ry  and have those issues  dea l t  w i th  10 

w i thout  any undue de lay .  

ADV SONI  SC :   As  you p lease.  

CHAIRPERSON :    Maybe I  may as  we l l  say  th is  wh i le  Mr  

Mole fe  i s  l i s ten ing .   I f  poss ib le ,  i f  we are  go ing  to  have a  

sess ion  where  he  dea ls  w i th  such issues par t i cu la r l y  those  

emanat ing  f rom Mr  Montana and maybe any o ther  w i tness,  

ac tua l l y ,  i t  wou ld  be  good i f  we cou ld  t ry  and f ind  a  space  

somet ime next  week.   I  wou ld  imag ine  we shou ld  no t  need  

more  than an hour  to  dea l  w i th  them.   But  obv ious l y  Mr  

Mole fe  w i l l  on ly  be  ab le  to  react  to  a  par t i cu la r  da te  tha t  20 

you w i l l  suggest  to  h im.  

ADV SONI  SC :   Yes,  as  you p lease ,  Cha i rperson.  

CHAIRPERSON :    Yes.   Thank you very  much,  Mr  Mole fe ,  

fo r  ava i l ing  yourse l f  once aga in ,  you are  now excused.  

MR MOLEFE :   Thank you,  Cha i rperson.    



15 JULY 2021 – DAY 422 
 

Page 67 of 69 
 

CHAIRPERSON :    Thank you.  

MR MOLEFE :   Cha i rperson shou ld  no t  be  too  n i ce  to  some 

wi tnesses.  

CHAIRPERSON :    I  thought  I  t ry  to  be  okay to  every  

w i tness bu t  I  know tha t  I  ge t  accused o f  be ing  n ice  to  

some,  you know,  bu t  when you cha i r  a  Commiss ion  such as  

th is  you have got  to  expect  to  have a l l  k inds o f  th ings sa id  

about  you and how you t rea t  w i tnesses.   There  i s  no t  much 

one  can do abou t  i t ,  one must  jus t  cont inue to  t r y  and  do  

the  job  as  best  one can.   But  thank you very  much,  Mr  10 

Mole fe .  

MR MOLEFE :   Thank you,  Cha i rperson.  

CHAIRPERSON :    Thank you.   Mr  Son i ,  we a re  done then 

fo r  the  day.  

ADV SONI  SC :   Cha i rperson,  be fore  we conc lude th is .   I  do  

no t  want  to  ra ise  th ings unnecessar i l y .  

CHAIRPERSON :    Ja .  

ADV SONI  SC :   Bu t  i t  wou ld  be  unfor tunate  fo r ,  I  submi t ,  

the  Commiss ion  as  a  who le ,  to  ce r ta in  a l legat ions made in  

Mr  Buthe lez i ’ s  a f f idav i t  about  the  invest iga t ing  team and  20 

the  lega l  team,  par t i cu la r ly  the  ev idence leader ,  tha t  

cer ta in  th ings were  no t  done o r  unanswered.    

I  am not  go ing  to  use th is  oppor tun i ty ,  th is  i s  not  

the  –  i t  i s  ne i ther  the  occas ion  nor  the  t ime to  do  i t ,  jus t  to  

say,  Cha i rperson ,  tha t  when i t  i s  sa id  tha t  the  ev idence 
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leader  shou ld  have been a f fa i r  o f  th is ,  th is  and th is ,  i t  i s  

imposs ib le  to ,  fo r  an  ev idence leader ,  espec ia l l y  where  an  

a l legat ion  is  made about  what  happened a t  a  par t i cu la r  

meet ing  w i thout  i t  be ing  sa id  tha t  there  were  consequences 

f low ing f rom tha t  meet ing .  

 Now I  jus t  want  to  p lace  on record ,  Mr  Cha i rperson,  

tha t  a t  an  appropr ia te  t ime the  manner  in  wh ich  we opera te  

w i l l  be  se t  ou t  so  tha t  i t  i s  no t  deemed as i f  our  s i lence 

const i tu tes  accep tance o f  the  cr i t i c i sms made.  

CHAIRPERSON :    Ja ,  ja .   Okay,  no ,  no ,  tha t  i s  10 

…[ in tervenes]  

ADV SONI  SC :   And o f  yourse l f  as  we l l ,  Cha i rperson .  

CHAIRPERSON :    O f  course .  

ADV SONI  SC :   That  i s  why I  sa id  i t  in  tha t  contex t .  

CHAIRPERSON :    Yes.   No,  no ,  no ,  I  have been accused. . .  

ADV SONI  SC :   On too  many occas ions.  

CHAIRPERSON :    On a l l  k inds o f  th ings,  bu t  I  guess tha t ,  

you know,  when you take  a  job  such as  cha i r ing  th is  k ind 

o f  Commiss ion  you must  know tha t… 

ADV SONI  SC :   I t  comes w i th  the  te r r i to ry ,  yes .  20 

CHAIRPERSON :    Ja ,  you know,  you w i l l  face  a l l  k inds o f  

accusat ions and not  eve rybody w i l l  be  happy w i th  you and 

not  eve rybody w i l l  th ink  you are  fa i r  to  everybody and tha t  

i s  jus t  what  i t  i s .  

ADV SONI  SC :   Yes.  
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CHAIRPERSON :    Bu t ,  thank you.   So we w i l l  ad journ  the  

proceed ings fo r  today.   We ad jou rn .  

ADV SONI  SC :   And I  w i l l  l e t  you  know about  Mr  Mole fe ’s  

reca l l ,  a f te r  the  reca l l ,  Cha i rperson.  

CHAIRPERSON :    Yes.   Ja ,  no ,  tha t  i s  f ine .   Okay,  thank 

you.  

INQUIRY ADJOURNS 
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