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PROCEEDINGS RESUME ON 25 JUNE 2021 

CHAIRPERSON:   Good morning Mr Chaskalson,  good 

morning everybody.  

ADV CHASKALSON SC:   Morn ing Chai r.  

CHAIRPERSON:   Mor ing Mr Holden.  

MR HOLDEN:   Morn ing Chai r.  

CHAIRPERSON:   Thank you.  

ADV CHASKALSON SC:    Chai r  as – as we ment ioned on 

Tuesday today we wi l l  be fo l lowing the f low of  funds re la t ing  

to  the purchase o f  the Opt imum Coal  Mines and we wi l l  be 10 

doing that  in  great  deta i l  because of  the typ ica l  symbol ic  

importance of  tha t  t ransact ion fo r  the commission.  

 Obviously everyone knows Chai r  that  the purchase 

of  the Opt imum Coal  Mine was the pr imary subject  mat ter  o f  

the Publ ic  Protec tor ’s  State Capture Report  that  gave r i se  

to  th is  commission.  

 The re levant  d iagrams that  descr ibe that  f low of  

funds star ts  in  Bundle 20 at  page 321 Chai r  and before we 

get  to  those – to  tak ing you th rough those d iagrams I  just  

want  to  ask Mr  Holden to cor rect  two errors on those 20 

d iagrams which do not  accurate ly  ref lect  the nar rat ive of  h is  

repor t  which descr ibes the f low of  funds.  

CHAIRPERSON:   Yes.   Yes.  

ADV CHASKALSON SC:     Mr Holden can you take the 

Chai r  to… 
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CHAIRPERSON:   Before we do that  yesterday the Regist ra r  

had to  remind me that  we d id not  admin ister  an oath to  a  

wi tness so at  least  today I  must  show that  I  remember.   

P lease admin iste r  the oath again or  a ff i rmat ion.  

REGISTRAR:   P lease state your  fu l l  names for  the  record.   

P lease state your  fu l l  names fo r  the record  

MR HOLDEN:   Paul  Edward Holden.  

REGISTRAR:   Do you have any object ion to  mak ing the  

prescr ibed aff i rmat ion? 

MR HOLDEN:   I  do not .  10 

REGISTRAR:   Do you aff i rm that  the ev idence you wi l l  g ive 

wi l l  be the t ru th;  the  whole  t ru th and noth ing but  the  t ru th;  i f  

so p lease ra ise your  r ight  hand and say,  I  t ru ly  aff i rm.  

MR HOLDEN:   I  t ru ly  aff i rm.  

CHAIRPERSON:   Thank you Mr Holden.   Mr Chaskalson we 

drawing to  a c lose wi th  regard to  ora l  ev idence of  just  in  

genera l  for  the commission so i t  fee ls  good to be where we 

are in  te rms of  we are about  to  f in ish.  

ADV CHASKALSON SC:    Yes.  

CHAIRPERSON:   The hear ing of  o ra l  ev idence which has – 20 

which star ted in  August  2018.   Yes so … 

ADV CHASKALSON SC:    Mr Holden can I  –  can I  ask you 

just  qu ick ly  to  take the Chai r  to  the  cor rect ions that  need to 

be made and I  understand they are on pages 321 and 332 

and can – can you star t  wi th  321.  
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MR HOLDEN:   Cer ta in ly.   Should I  –  should I  br ing  up the 

d iagram on my screen? 

ADV CHASKALSON SC:    P lease.  

CHAIRPERSON:   That  would be helpfu l .  

ADV CHASKALSON SC:    P lease do.  

CHAIRPERSON:   Yes p lease.    

ADV CHASKALSON SC:    And can you expla in to  the Chai r  

what  needs to  be changed on th is  d iagram.  

MR HOLDEN:   Cer ta in  Chai r.   I  mischaracter ised and a lmost  

label led two of  the payments and the i r  routes and the f i rs t  10 

re la tes to  the ent ry that  i t  is  tagged R56 179 799.00 which  

is  –  f lows f rom Transnet  to  Tr i l l ian Asset  Management  which  

I  am going to  have here – that  forms par t  o f  what  I  ca l l  the 

A lber t ime st ream.    

 That  amount  d id  not  come f rom Transnet  i t  came 

f rom the Transnet  00:04:20 to  f ind Benef i t  Fund and that  

amount  t ravels s t ra ight  f rom – i t  does not  t ravel  s t ra ight  to  

Tr i l l ian Asset  Management  i t  ra ther  goes to  Regiments 

Secur i t ies f rom where i t  is  d is t r ibuted.  

ADV CHASKALSON SC:    So – so  Mr Holden i f  I  understand 20 

you correct ly  that  arrow – the problem can be corrected i f  

the arrow that  runs f rom Transnet  to  Regiments Secur i t ies  

is  c rossed out .  

MR HOLDEN:   Correct .  

ADV CHASKALSON SC:    And in  i ts  p lace an arrow is  taken 
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f rom the box above Regiments  Secur i t ies which is  the 

TSDBF.  

MR HOLDEN:   Correct .  

ADV CHASKALSON SC:    So – so  the arrow that  runs f rom 

Transnet  to  Regiments Secur i t ies  should instead run f rom 

TSDBF to Regiments Secur i t ies.  

MR HOLDEN:   That  is  correct .  

ADV CHASKALSON SC:    And maybe i f  you – for  everyone 

to see i f  you cou ld t race the d i rec t ion of  where the  arrow 

should run? 10 

MR HOLDEN:   I  am not  sure i f  you could see my cursor.  

ADV CHASKALSON SC:    We can.  

MR HOLDEN:   You can.   I t  should run down that  way f rom 

TSDBF Nedbank down to Regiments Secur i t ies.  

ADV CHASKALSON SC:    Thank you.   And then the  second 

correct ion on th is  page.    

MR HOLDEN:   The second correc t ion on the page is  that  I  

e ffect ive ly  put  f i rs t  sof t  fee where  c lub loan fee should be 

on th is  cur rent  d iagram.   So where i t  reads 4 December 

2015 R56 179 799.00 that  should actual ly  read 4 December  20 

2015 R93 400 000.00 and that  is  the c lub loan.  

ADV CHASKALSON SC:    And then can – can we go to  

page 331 where  the same t ransact ions are ref lected in  

c loser  deta i l .   Sor ry 332.  

MR HOLDEN:   Cer ta in ly  Chai r.   So to  go to  th is  one more  
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t ime the f i rs t  o f  a l l  I  thought  the s implest  change the l ine 

running f rom Transnet… 

ADV CHASKALSON SC:    Sorry  Mr Holden can you just  

wai t  for  a  moment  the Chai r  i s  get t ing to  … 

MR HOLDEN:   Absolute ly.    

CHAIRPERSON:   I  in i t ia l ly  thought  you sa id 322 so I  

d iscovered that  i t  is  332 is  that  r igh t? 

ADV CHASKALSON SC:    That  is  correct  Chai r.  

CHAIRPERSON:   Ja I  am there.   Thank you.   Yes Mr  

Holden.  10 

MR HOLDEN:   So in  the f i rs t  instance we have the Transnet  

funds here and the arrow point ing downward to  Tr i l l ian  

Asset  Management  the – that  amount  that  I  have recorded 

there which is  R36 mi l l ion should be crossed out  and 

replaced wi th  the amount  that  f lows to the le f t  f rom 

Transnet .   So that  l ine f rom Transnet  to  Tr i l l ian Asset  

Management  should read R93 400 000.00 in  re la t ion to  the  

c lub loan.  

CHAIRPERSON:   Mr Chaskalson I  am not  do ing anyth ing on 

my pages on the assumpt ion that  there wi l l  be replacement  20 

pages.  

ADV CHASKALSON SC:    We wi l l  –  we wi l l  have them 

provided.  

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:    By Monday morning Chai r.  
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CHAIRPERSON:   Okay a l l  r ight .  

ADV CHASKALSON SC:    Mr Ho lden can you jus t  br ie f ly  

descr ibe the second change that  needs to  be ref lected on 

th is  page? 

MR HOLDEN:   Cer ta in ly.   The l ine that  used to run f rom 

Transnet  down to  Tr i l l ian Asset  Management  which  is  the 

f i rs t  sof t  fee i t  should instead run f rom a new box or  

( ind is t inct )  f rom a box that  was on the f i rs t  page of  my 

d iagram which was TSDBF.  

ADV CHASKALSON SC:    So there needs to  be  a new 10 

TSDBF box.  

MR HOLDEN:   And that  runs –  that  runs to  Regiments 

Secur i t ies.  

ADV CHASKALSON SC:    Thank you Mr Holden.  

MR HOLDEN:   And that  i s  in  the amount  of  R56 mi l l ion.    

ADV CHASKALSON SC:    Thank you Mr Holden and we wi l l  

get  rep lacement  copies of  those two pages produced by – 

over  the weekend.    

 F ina l ly  just  for  the record Chai r  I  –  I  would l ike to  

conf i rm that  the cor rect  deta i ls  o f  these t ransact ions are in  20 

the main body of  the repor t  and maybe Chai r  the references 

to  – to  note there  are Bundle 9 page 438 – 438 paragraphs 

782 and 784.  

CHAIRPERSON:   Paragraph 7? 

ADV CHASKALSON SC:    82  
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CHAIRPERSON:   82  

ADV CHASKALSON SC:    And 784.  

CHAIRPERSON:   Thank you.  

ADV CHASKALSON SC:    Mr Holden before we get  in to the  

deta i l  o f  the money f lows can you g ive the Chai r  an 

overv iew of  the process that  we are going to  see i l l ust rated  

by th is  f low of  funds.  

MR HOLDEN:   Cer ta in ly  Chai r.   I  th ink we have a th ree step 

process wi tness by – wi tness in  re la t ion to  th is  ent i re  

t ransact ion.  10 

 The f i rs t  s tep is  that  the Gupta Enterpr ise makes use 

of  i ts  access to  the state to  make an asset  avai lab le which 

is  the Opt imum Hold ings asset  and the commission has had 

considerable ev idence about  how that  was done to the 

benef i t  o f  the Gupta Enterpr ise on the par t  o f  ind iv iduals  

l ike Mosebenzi  Zwane,  the Department  of  Minera l  

Resources and Eskom as wel l .  

 The Gupta Enterpr ise at  the second step then uses 

cr iminal  funds that  der ives f rom s tate capture to  ra ise the 

capi ta l  to  purchase the asset  that  has just  been 00:10:42 as  20 

Opt imum and he uses th is  c r iminal  funds as a form of  

wr i t ten capi ta l  and – (bad audio)  the Gupta Enterpr ise by  

the resource  at  that  t ime and then f ina l ly  what  (bad audio)  

what   

CHAIRPERSON:   Mr Holden.  
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MR HOLDEN:   That  is  important  that  the Gupta Enterpr ise . .  

CHAIRPERSON:   Mr Holden.  

MR HOLDEN:   Yes.  

CHAIRPERSON:   There was a t ime when you broke –  I  th ink  

there was some technica l  g l i tch we could not  hear  you.   You 

want  to  just  go back a l i t t le  b i t  and then cont inue.  

MR HOLDEN:   Cer ta in ly.   I  w i l l  s ta r t  f rom the beginning.  

CHAIRPERSON:   Ja.  

MR HOLDEN:   Thank you Chai r.  

CHAIRPERSON:   Ja.  10 

MR HOLDEN:   So the f i rs t  s tep that  the Gupta Enterpr ise  

uses the state to  make an asset  to  purchase the evidence 

that  the commiss ion has heard in  re la t ing to  the ro le  of  

Mosebenzi  Zwane,  the Minera l  Resources and Eskom 

important  to  the Opt imum sale the facts is  re la t i ve ly  wel l -

known.  

 The second step  is  that  the Gupta Enterpr ise then 

uses cr iminal  funds der ived f rom state capture to  00:11:50 

capi ta l  to  purchase the asset  tha t  is  Opt imum through a 

system that  e ffec t ive ly  sees cr iminal  money f rom the state 20 

being used as a  form of  proof  f inance advanced to the 

Gupta Enterpr ise.    

 Then the th i rd  step is  that  the Gupta Enterpr ise then 

uses that  asset  that  i t  now bought  us ing cr iminal  funds and 

that  is  used to pay the br idg ing funds that  had been ra ised 
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f rom cr iminal  funds ear l ie r.  

 The effect  is  that  the state ends up paying for  over  

hal f  o f  th is  00:12:21 and suffe rs  a huge amount  of  co l la tera l  

harm in  doing so.  

ADV CHASKALSON SC:    Thank you Mr Holden.   Just  

br ie f ly  to  recap some of  the p layers here.   Can you remind 

us f i rs t  o f  a l l  who Gr i f f in  L ine is .  

MR HOLDEN:   Cer ta in ly  Chai r.   As I  was d iscussing on 

Tuesday Gr i f f in  L ine is  a  company registe red in  Duba i  and i t  

is  under the effec t ive cont ro l  o f  00:12:54 as shown f rom the 10 

Gupta Leaks.  

ADV CHASKALSON SC:    And then can you remind us  

about  the re la t ionship between Gr i f f in  L ine Cent ra l  Hold ings 

Centaur  Ventures and Centaur  Min ing.  

MR HOLDEN:   Cer ta in ly.   The key ent i t y  for  our  d iscussions 

is  Centaur  Ventures and Centaur  Ventures is  50% owned by 

Aakash Garg – Aakash Garg is  shor t  fo r  Aakash Gehajgar ia  

[? ]  and Aakash Gehajgar ia  i s  an in - law of  the Gupta ’s  who 

was marr ied to  Vega Gupta in  the  – in  the in famous Sun 

Ci ty  wedding.    20 

 The other  50% is  held by Centaur  Hold ings L imi ted  

and Centaur  Hold ings L imi ted is  fu l ly  cont ro l led  by two 

ind iv iduals S imon Howe and Danie l  McGowan.   Centaur  

Ventures which is  based in  Bermuda held 100% share of  

Centaur  Min ing In  Maur i t ius and Centaur  Min ing in  Maur i t ius  
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had 100% sharehold ing in  Centaur  Min ing South Af r i ca.   

 The effect  o f  th is  i s  that  Centaur  Ventures owns 

100% of  Centaur  Min ing which means that  50% of  Centaur  

Min ing is  e ffect i ve ly  owned and cont ro l led by Aakesh Gehaj  

[? ]  or  the Gupta Enterpr ise and the other  50% is  cont ro l led  

by Centaur  Hold ings L imi ted.  

 The re lat ionship between Gr i f f in  L ine and Centaur  

Ventures and Centaur  Hold ings is  that  the funds that  are 

moved in to  South Af r ica to  fund the purchase of  the 

Opt imum Mine are sourced f rom a loan g iven by Gr i f f in  L ine 10 

to  – to  Centaur  Ventures in  Bermuda.   The loan is  va lued at  

100 mi l l ion dol lars and on that  bas is Centaur  Ventures then 

seeks and receives Reserve Bank approval  to  extend the  –  

R1.5 b i l l ion loan Centaur  Min ing in  South Af r i ca.   E ffect i ve ly  

a l l  you have and I  wi l l  show th is  more c lear ly  on the  

v isual i sat ion is  Centaur  – the ent i re  s t ream of  funds running  

f rom – that  i s  used by Centaur  to  purchase Opt imum 

actual ly  der ives f rom Gr i f f in  L ine  and Gr i f f in  L ine is  a  

cr iminal  enterpr ise cont ro l led by the Gupta ’s .  

CHAIRPERSON:   Mr Chaskalson I  am not  sure where he 20 

was reading f rom now.  

ADV CHASKALSON SC:    He was not .  

CHAIRPERSON:   Oh he was not .   Okay.   Okay.  

ADV CHASKALSON SC:    The – we – fo r  the – when we get  

to  speci f i c  par ts  o f  the repor t  and  
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CHAIRPERSON:   You wi l l  le t  me know yes.  

ADV CHASKALSON SC:    I  w i l l  –  I  wi l l  le t  you know Chai r.  

CHAIRPERSON:   Okay a l l  r ight .  

ADV CHASKALSON SC:    Mr Holden maybe i f  we can now 

go to  the f i rs t  overv iew of  th is  whole process which is  the 

d iagram on page 321 of  Bundle  20 and I  see you have i t  up 

here.   As we go fur ther  through these d iagrams you are 

going to  speak o f  –  speak of  four  d i f fe rent  s t reams.   The 

st reams that  you speak of  are the Centaur  s t ream,  the 

Tr i l l ian st ream,  the A lber t ime st ream and the Eskom st ream.  10 

 Can you just  mark on th is  overv iew d iagram where – 

where the Centaur  s t ream – what  i s  the Centaur  s t ream? 

MR HOLDEN:   Cer ta in ly  Chai r.   What  we have on the  far  le f t  

o f  the d iagram running f rom the f i rs t  ent ry  at  the  top is  

Gr i f f in  L ine Trading.   I t  then moves downwards.  

CHAIRPERSON:   I  am sor ry d id  you say 320? 

ADV CHASKALSON SC:    321 Cha i r.  

CHAIRPERSON:   321.    

ADV CHASKALSON SC:    And Chai r  can I  just  check.   I  

understood that  there  would  be A3 pages made avai lab le fo r  20 

you today.   I  just  want  to  check that  you have a large  

d iagram.  

CHAIRPERSON:   I  have got  321 I  am not  sure whether  that  

is  la rge enough.  

ADV CHASKALSON SC:    I t  i s .   I t  is  as la rge as we can do 



25 JUNE 2021 – DAY 417 
 

Page 14 of 137 
 

i t .  

CHAIRPERSON:   Okay a l l  r ight .   Okay now I  can see 

because I  was compar ing wi th  what  I  see on the  screen.   

Now I  can see – ja  I  am at  321.  

ADV CHASKALSON SC:    And Mr Holden i f  you can just  

ident i fy  fo r  the Chai r  what  the Centaur  s t ream is  – what  you 

wi l l  la te r  descr ibe  as the Centaur  s t ream.  

MR HOLDEN:   Cer ta in ly  Chai r.   So th is  is  the fu l l  overv iew 

that  you wi l l  be seeing in  f ront  o f  you.   The far  le f t  co lumn 

as i t  were and I  wi l l  zoom in on that  so you can see i t  i s  –  10 

star t ing at  Gr i f f in  L ine Trading and then running a l l  the way 

down unt i l  i t  reaches Tegeta Explorat ion and Resources and 

Opt imum Coal .   That  is  what  I  cons idered the – the Centaur  

s t ream.  

ADV CHASKALSON SC:    And can you g ive the Chai r  the 

references in  the  main body of  the repor t  where what  you 

have descr ibed –  what  you have depicted in  th is  d iagram is  

descr ibed in  a nar rat i ve.  

MR HOLDEN:   Cer ta in  Chai r.   In  re la t ion to  the Centaur  

s t ream the reference is  Flow of  Funds 9 page 445 20 

paragraphs 797.  

CHAIRPERSON:   One second.   Bundle 9 page 45?? 

MR HOLDEN:   445.  

CHAIRPERSON:   445.   Paragraphs  

MR HOLDEN:   797 
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CHAIRPERSON:   Yes.  

MR HOLDEN:   To Flow of  Funds 9.  

CHAIRPERSON:   Yes.  

MR HOLDEN:   Page 458.  

CHAIRPERSON:   I  am sor ry.  

MR HOLDEN:   Paragraph… 

CHAIRPERSON:   I  am sor ry – I  am sorry.   In  terms of  

paragraphs i t  is  797 to what  paragraph? 

MR HOLDEN:   840 

CHAIRPERSON:   To 840.  10 

MR HOLDEN:   Yes.  

CHAIRPERSON:   Okay.   Right .   Okay I  have got  i t .  

ADV CHASKALSON SC:    Then can you zoom out  onto the 

whole d iagram and descr ibe  what  you are going to  refer  as 

– to  as the Tr i l l ian st ream.  

MR HOLDEN:   Cer ta in ly  Chai r  I  am just  – so the Tr i l l ian  

st ream is  the middle co lumn as i t  were that  runs – sta r t ing 

at  TSDBF th is  ent ry over  here and then moving downwards.  

And as you can see as i t  moved downwards that  en ters in to  

var ious Tr i l l i an accounts unt i l  i t  reaches Tegeta Exp lorat ion 20 

and Resources.  

ADV CHASKALSON SC:    And can you g ive the Chai r  the 

main repor t  re fe rences fo r  the Tr i l l i an st ream.  

MR HOLDEN:   Cer ta in ly  Chai r.   That  is  Flow of  Funds 9  

page 440.  
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CHAIRPERSON:   Yes.  

MR HOLDEN:   Paragraph 787.  

CHAIRPERSON:   887.  

MR HOLDEN:   787 Chai r.  

CHAIRPERSON:   Oh 787 Yes.  

MR HOLDEN:   And that  runs to  Flow of  Funds 9 – 445.  

CHAIRPERSON:   Yes.  

MR HOLDEN:   And concludes wi th  Table 259 which sets out  

a l l  o f  those t ransact ions.  

CHAIRPERSON:   That  is  Table 200 and? 10 

MR HOLDEN:   59  Chai r.  

CHAIRPERSON:   259 yes.   Okay.  

ADV CHASKALSON SC:    And then can we do the same for  

the A lber t ime st ream.   Can you ident i fy  the A lber t ime 

st ream on the overa l l  d iagram? 

MR HOLDEN:   Cer ta in ly  I  am going to  zoom out  again so  

you can see i t  in  re la t ion to  everyth ing e lse.   The A lber t ime 

st ream is  the th i rd  co lumn seeding downwards and I  wi l l  

zoom in on i t .    

 I t  s tar ts  wi th  th is  Transnet  box here which wi l l  20 

obviously need to  be corrected and fo l lows by that  00:21:25 

there and then runs down v ia Regiments and in to A lber t ime 

and then in to Tegeta Explorat ion Resources.  

 What  is  added onto the A lber t ime st ream and I  wi l l  

expla in  in  depth is  that  the A lber t ime then – st ream then 
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moves to  a l l  o f  th is  in format ion on the r ight  hand s ide which  

runs to  the r ight  o f  A lber t ime ’s Bank of  Baroda cur rent  

account  ent ry and i t  is  qu i te  a compl icated laundry here.  

 The reason that  is  inc luded is  because the A lber t ime 

funds once they are l iberated as br idg ing f inance then get  

pushed th rough the local  laundromat  that  I  descr ibed on 

Tuesday and some of  which ends up paying out  back to  

Gr i f f in  L ine Trading and obviously  I  wi l l  go through that  in  

qu i te  a lo t  o f  depth.  

ADV CHASKALSON SC:    And again the repor t  re ferences 10 

for  the A lber t ime st ream.  

MR HOLDEN:   For  the A lber t ime st ream i t  i s  F low of  Funds 

9 page 438 paragraph 781.  

CHAIRPERSON:   I  am sorry.   I t  is  Bundle 9 F low o f  Funds 

page? 

MR HOLDEN:   438.  

CHAIRPERSON:   438.   Yes.  

MR HOLDEN:   Paragraph 781.  

CHAIRPERSON:   Yes.  

MR HOLDEN:   To Flow of  Funds 9.  20 

CHAIRPERSON:   Yes.  

MR HOLDEN:   Page 440.  

CHAIRPERSON:   Yes.  

MR HOLDEN:   And that  concludes wi th  Table 258.  

CHAIRPERSON:   258.   Okay.  
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ADV CHASKALSON SC:    And the last  s t ream that  you 

descr ibe is  the Eskom st ream.   Can you show where that  

appears on the overa l l  d iagram.  

MR HOLDEN:   Cer ta in ly  Chai r.   The Eskom st ream is  at  the 

very bot tom of  the d iagram and star ts  wi th  the st ream box 

over  here which I  wi l l  zoom into.   This  would be  Eskom 

st ream here and I  t race a l l  the funds f lowing f rom Eskom to 

Tegeta Resources,  00:23:59 Coal  Mine and to Opt imum 

Coal .    

ADV CHASKALSON SC:    And again the reference in  the  10 

main repor t .  

MR HOLDEN:   Is  Flow of  Funds 9 page 437.  

CHAIRPERSON:   Yes.  

MR HOLDEN:   Paragraph 780.  

CHAIRPERSON:   Yes.  

MR HOLDEN:   Chai r  as I  am – as I  th ink you have not  – you 

need to correct  that  er ror  o f  what  I  might  do is  when I  deal  

wi th  each ind iv idual  s t ream I  wi l l  put  on the rev iew d iagram 

the references as wel l  so they wi l l  be avai lab le  on the 

d iagram for  everyone to cross-reference.  20 

CHAIRPERSON:   Okay a l l  r ight .   Did you comple te your  

reference to  the main repor t  in  regard to  the Eskom st ream?  

I  have got  Bundle  9 page 437 paragraph 780.  

MR HOLDEN:   That  is  correct  Chai r.  

MR HOLDEN:   Okay a l l  r ight .  
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ADV CHASKALSON SC:    Now Mr  Holden we know that  the  

to ta l  amounts tha t  was paid to  Werksmans to fac i l i ta te the 

purchase of  Opt imum on the  14 Apr i l  2016 was 

R2 084 210 206.10.   Can you te l l  the Chai r  what  amount  of  

that  R2 b i l l ion odd you der ive – you ca lcu lated  being  

der ived f rom cr im inal  funds in  a way that  you are going to  

descr ibe when we go th rough these d iagrams.  

MR HOLDEN:   Cer ta in  Chai r.   The f igure that  I  a r r i ve i s  

R1 826 942 861.16 and for  the t ranscr iber  that  i s  

R1,826,942,  861.16.  10 

ADV CHASKALSON SC:    And again can you g ive the Chai r  

a  reference in  your  repor t  where you deal  wi th  that  –  that   

f igure and i ts  ca lcu lat ion.  

MR HOLDEN:   Cer ta in ly.   We have – i t  is  a t  Flow of  Funds 9  

page 435 paragraph 778.  

CHAIRPERSON:   778.  

MR HOLDEN:   That  is  correct .    

CHAIRPERSON:   Okay.  

MR HOLDEN:   And ending wi th  the Table that  appears at  

the end of  paragraph 779.  20 

CHAIRPERSON:   Yes.    

ADV CHASKALSON SC:    And what  propor t ion of  th is  

purchase pr ice is  pa id by Eskom? 

MR HOLDEN:   Cer ta in  Chai r.   I  th ink  up unt i l  we conducted 

th is  analys is  our  or ig ina l  sense was that  the amount  that  
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Eskom had paid  was lower than what  I  d iscovered.   My 

calcu lat ions showed that  Eskom eventual l y  and u l t imate ly  

cont r ibutes R1 046 522 865.79 again for  the t ranscr ibers  

that  is  R1,046,522,865.79 and th is  could be sp l i t  in to  two 

amounts.  

 The f i rs t  amount  is  pa id to  Tegeta pr io r  to  the 

purchase of  Opt imum and qui te  a lo t  o f  ev idence has been 

heard in  re la t ion to  that .   And that  to ta l  amount  is  

R728 211 861.16 so that  i s  R728,211,861,16.   

 Subsequent  to  the purchase of  Opt imum Eskom 10 

makes payments  that  a re then used to be paying th is  

br idg ing f inance to a to ta l  o f  R318 311 004.63 so  that  is  

R318,311,004.63.   The resul t  o f  which is  that  Eskom 

effect ive ly  pays for  more than hal f  o f  th is  R2 b i l l ion asset  

for  the Gupta ’s .  

ADV CHASKALSON SC:    Can I  then ask you to  star t  wi th  

the Centaur  s t ream which is  a t  page 322 and can we go 

s lowly through the Centaur  s t ream.   You have ident i f ied  

where i t  s i ts  on the b ig d iagram now we are going to  go  

s lowly th rough i t .   And maybe before you take the Chai r  20 

through the Centaur  s t ream can you – can you expla in what  

the par t i cu la r  s ign i f icance of  what  you are about  to  say in  

re la t ion to  the Centaur  s t ream is  in  re la t ion to  asset  

recovery f rom the  Gupta ’s .  

MR HOLDEN:   Cer ta in ly  Chai r.   As I  am sure the 
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commission is  we l l  aware Opt imum was the most  s ign i f i can t  

asset  in  the  coun t ry  and tha t  i s  the  –  the  d ispos i t ion  o f  the  

asset  has been  fought  th rough  the  cour ts  and  th rough 

bus iness rescue.   What  I  w ish(?)  i s  tha t  the  cent ra l  

components  o f  t ha t  asset  and Centaur  i s  now lay ing  a  

c la im o f  a  s ign i f i can t  amount  o f  money aga ins t  tha t  asset ,  

ac tua l l y  der i ves  f rom cr im ina l  funds on wh ich  bas is  and 

tha t  . . . [ ind is t inc t ]  s ta tus  i s  f rus t ra t ing ,  a t tempts  by  Eskom 

to  recover  i t s  own losses in  re la t i on  to  . . . [ ind is t inc t ]    

 I  be l ieve  tha t  the  ev idence tha t  I  w i l l  be  showing  10 

wou ld  g ive  grounds fo r  the  assets  . . . [ ind is t inc t ]  un i t (? )  to  

conserve (?)  the  proceed ing  w i th  an  asset  se i zure  in  

re la t ion  to  th is  and tha t  may a l low th is  asset  to  be  re turned  

to  Eskom,  e i ther  to  se t t le  i t s  loan or  be  re tu rned  to  the  

s ta te .   I t  wou ld ,  e f fec t i ve ly,  mean tha t  the  las t  assets  o f  

the  Gupta  Enterp r ises  t ry ing  despera te l y  to  move(?)  f rom 

South  A f r i ca ,  wou ld  be  r igh t fu l l y  re tu rned to  the  

government .    

ADV CHASKALSON SC :    Now you are  jus t  ta lk ing  about  

assets .   I  th ink  we need to  exp la in  the  sca le  o f  what  we are  20 

ta lk ing  about .   Can I  ask  you to  go  to  Bund le  16 ,  page 28  

wh ich  is  the  Bermuda judgment?  

MR HOLDEN :    [No aud ib le  rep ly ]  

ADV CHASKALSON SC :    And can you read the  l i t t le  

parag raph,  Roman one,  f rom tha t  judgment  on  page  28? 
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MR HOLDEN :    Cer ta in ly.   A t  paragraph Roman numera l  1 ,  

i t  says :  

“On 19 February  2018,  OCM. . .  [ tha t  i s  

Opt imum Coa l  Mines]  . . .became d i s t ressed and 

entered in to  a  process o f  bus iness rescue,  

CVL,  wh ich  is  Centaur  Ventures  L im i ted ,  had  

prev ious l y  en tered in to  coa l  t rad ing  cont rac ts  

w i th  Opt imum Coa l  Mine,  OCM,  and was owed,  

approx imate l y,   74 .5  m i l l ion  by  OCL. . . ”  

ADV CHASKALSON SC :    That  i s  74 .5  m i l l i on  Do l la rs  10 

wh ich  i s  the  c la im tha t  Centaur  i s  asse r t ing  aga ins t  

Opt imum Coa l .   What  i s  tha t  t rans la t ing  in to  rands?  

MR HOLDEN :    You are  pu t t ing  me on a  spot  here ,  s l igh t ly.   

I t  wou ld  be  equa l  to  the  cur ren t  exchange ra te  to  

approx imate l y  a  hundred-and- fo r ty  –  R 1 .4  b i l l i on .  

ADV CHASKALSON SC :    I  th ink  you might  be  ove rs ta t ing  

i t ,  bu t  i t  i s  cer ta in ly  more  than a  b i l l i on .  

MR HOLDEN :    I  need to  check what  the  exchange  ra te  i s  

a t  the  moment ,  bu t  I  th ink  i t  i s  a  ten  rand.   Then i t  shou ld  

be  R 745 mi l l ion .  20 

ADV CHASKALSON SC :    I  w i l l  s tay  w i th  my –  a  b i t  more  

than a  b i l l i on .   We wi l l  ge t  today ’s  exchange ra te  and work  

ou t  what  74 .5  m i l l ion  i s ,  bu t  we a re  ta lk ing  about  a  very,  

very  substant ia l  c la im.   To  your  knowledge,  i s  there  any 

o ther  Gupta  Enterp r ise  asset  approx imat ing  th i s  c la im  
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remain ing  in  the  count ry?  

MR HOLDEN :    No.   No,  Cha i r.  

ADV CHASKALSON SC :    R igh t .   So,  then le t  us  go  and  

look a t  what  you ca l l  the  Centaur  s t ream aga ins t  the  

background o f  th is  contex t  tha t  i t  i s  l inked to  the  las t  

remain ing  asset  o f  no te  o f  the  Gupta  Enterpr i se  in  the  

count ry.   An asset  wor th  more  than a  b i l l i on  rands.   Can 

you take  the  Cha i r  th rough page 322 and the  ser ies  o f  the  

d iag rams tha t  fo l low?  

MR HOLDEN :    Cer ta in ly,  Cha i r.   I  t rus t  tha t  the  d iagram is  10 

on  the  screen.   The Centaur  Ven ture  s t ream,  tha t  i s  s tep 

one o f  the  en t i re  p rocess,  beg ins  w i th  Gr i f f in  L ine  Trad ing  

r igh t  a t  the  top  here ,  wh ich  g ives  a  one hundred-mi l l ion-

do l la r  loan to  Centau r  Ventures ,  wh ich  is  then made  

ava i lab le  to  Centaur  Ventu res ,  Bermuda.    

 Aga ins t  tha t ,  on  purchas ing  loan,  Centau r  Min ing  

in  South  A f r i ca  then takes ou t  R 1 .5  b i l l i on  loan aga ins t  

tha t  one hundred-mi l l ion-do l la rs  and tha t  loan –  a  por t ion  

o f  tha t  loan and. . .  I  shou ld  add tha t  c lose  to  the  fu l l  

amount  i s  eventua l l y  w i thdrawn and drawn down,  bu t  tha t  20 

funds o ther  s t reams tha t  we are  no t  focus on  tha t  now,  bu t  

in  re la t ion  to  th is  par t i cu la r  purchase,  be tween the  

26 t h  o f  February  2016 and  the  1 s t  o f  Apr i l  2016,  

R 885 449 000,00  is  d rawn down f rom the  Centaur  Min ing  

loan fac i l i t y  and pa id  in to  Centau r  Min ing ’s  S tandard  Bank 
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accounts  22670866.  

 So,  in  very  broad  summary.   We,  e f fec t i ve ly,  have 

a  loan f rom Gr i f f in  L ine  Trad ing  be ing  drawn down to  

var ious in te rmed iary  loans in to  Centaur  Min ing ’s  S tandard  

Bank accounts .   We then proceed to  the  fo l low ing page.   

The second is  tha t  once the  amoun ts  are  be ing  drawn down 

and pa id  in  Centaur  Min ing ’s  S tandard  Bank account .    

 Centau r  Min ing  then t ransfers  an  amount  o f  

R 885 300 000,00  between the  9 t h  o f  March  2016 and the  

4 t h  o f  Apr i l  2016 and pays. . .  [Speaker  unc lear  –  d is to r t ion  10 

present  in  v ideo l ink ]   . . .bank account .   I  do  no t  

. . . [ ind is t inc t ]  tha t  number  here  bu t  i t  i s  in  the  repor t .   I  am 

sure  we can get  tha t  . . . [ ind is t inc t ]  . . . [ in te rvenes]  

CHAIRPERSON :    Mr  Ho lden,  we have techn ica l  g l i t zes  

aga in .  

MR HOLDEN :    [Speaker  unc lear  –  d is to r t ion  present  in  

v ideo l ink ]    

CHAIRPERSON :    Maybe jus t  s tep  back.   F i r s t ,  s tep  back  

and s tar t  about  four  sentences tha t  you had a l ready done 

and then you con t inue.  20 

MR HOLDEN :    Cer ta in ly.   So,  can  I  p roceed the  beg inn ing  

o f  th is  s tep?  

CHAIRPERSON :    Okay,  ja .   We d id  no t  hear  some 

sentences.    

MR HOLDEN :    Apo log ies ,  Cha i r.   So,  to  beg in  aga in .   
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Once the  loan has been drawn down f rom Centaur  Min ing  

and pa id  in to  Centaur  Min ing ’s  S tandard  Bank account ,  i t  

immedia te ly  then t ransfers  o f  tha t  amount  

R 885 300 000,00  between the  9 t h  o f  March  2016 and the  

4 t h  o f  Apr i l  2016 in to  Centaur  Min ing ’s  Bank o f  Baroda  

cur ren t  account .    

 Once those amounts  have been rece ived in to  

Centau r  Min ing ’s  Bank o f  Baroda  cur ren t  account  on  the  

12 t h  o f  Apr i l  2016 ,  i t  then t ransfe rs  –  i t  opens a  new f i xed 

depos i t  account  w i th  the  Bank o f  Baroda,  wh ich  i s  03 /641  10 

and i t  pays an  amount  o f  R 886 559 781,00.   Th is  amount  

i s  made up o f  the  cap i ta l  amount  tha t  was t ransfe r red  to  

Centau r  Min ing ,  Centau r  Min ing ’s  Bank o f  Baroda  cur ren t  

account  and the  in te res t ,  i t  accrued on tha t  cap i ta l  amount .  

 And the  f low ing down here .   On the  

14 t h  o f  Apr i l  2016 ,  the  Bank o f  Baroda issues a  loan  fac i l i t y  

fo r  Tegeta  Resources and Exp lora t ion .   That  loan fac i l i t y  i s  

06 /467 and tha t  secured aga ins t  the  Centaur  Min ing  f i xed  

depos i t  account  03 /641.    

 The re levance here  and the  impor tance here ,  i s  20 

tha t  you,  e f fec t i ve ly,  have th rough these back- to -back 

loans. . .  moved a  hundred mi l l ion  do l la rs  f rom Gr i f f in  L ine ,  

wh ich  i s  a  Gupta  Enterpr ise  en t i t y  in to  a  loan fac i l i t y  

cont ro l led  by  Tegeta  Exp lora t ion  Resources.    

ADV CHASKALSON SC :    Can I  jus t  c la r i f y  what  you are  
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say ing  be fore  you presented tha t  las t  overv iew?  That  the  

f i xed  depos i t  o f  Centaur  Min ing ,  the  842 mi l l ion  f i xed  

depos i t  o f  Centaur  Min ing  was used to  secure  a  loan,  no t  

Centau r  bu t  to  Tegeta?  

MR HOLDEN :    That  i s  co r rec t ,  Cha i r.  

ADV CHASKALSON SC :    Was any secur i t y  p rov ided to  

Tegeta  fo r  tha t  loan?  Sor ry,  p rov ided to  Centaur  fo r  tha t  

loan.  

MR HOLDEN :    No,  Cha i r.  

ADV CHASKALSON SC :    And can  I  take  you to  Bund le  16 ,  10 

page 48 to  see who,  on  beha l f  o f  Centau r,  dec ided tha t  

they wou ld  pu t  up  842 mi l l ion  to  fac i l i ta te  a  loan to  Tegeta?  

Page –  Bund le  16 ,  page 48.  

MR HOLDEN :    I  am a f ra id  I  do  no t  have the  s t ream(?) .   I  

th ink  i t  has  been  –  the  Tegeta  s t ream,  I  th ink  i t  has  been  

. . . [ ind is t inc t ]   So,  i t  g ives  an  ind i ca t ion  when . . . [ ind is t inc t ]  

has reached tha t  po in t .  

CHAIRPERSON :    Yes,  I  am on page 48.  

ADV CHASKALSON SC :    And the  Cha i r  i s  there .   I t  i s  

Annexure  106.   Can you descr ibe  to  the  Cha i r  what  you –  20 

what  Annexure  106 is?  

MR HOLDEN :    Cer ta in ly,  Cha i r.   Th is  i s  an  excerp t  f rom 

the  m inutes  o f  a  meet ing  o f  the  Board  o f  Tegeta(? )  

[Speaker  unc lea r  –  d is to r t ion  present  in  v ideo l ink ]  

. . .Centaur  Mine,  South  A f r i ca ,  wh ich  is  he ld  by  te lephone  



25 JUNE 2021 – DAY 417 
 

Page 27 of 137 
 

con ference,  in i t ia ted  f rom Duba i  on  the  12 t h  o f  Apr i l  2016.    

 The –  w i th  d i lu t ion  is  tha t  the  company,  wh ich  is  

Centau r  Min ing ,  a l low Tegeta  Exp lora t ion  and Resources  

L im i ted  to  ava i l  a  loan o f  842  231 000,00 aga ins t  the  

depos i t  o f  the  company fo r  886 559 781 by  Mr  Akash Da l  in  

h is  capac i ty  as  the  au thor i sed s ignatory  o f  the  Company B  

and i s  hereby author i sed to  s ign  the  documents  in  th is  

regard .  

 So,  the  shor t  answer,  Cha i r,  i s  tha t  th is  loan to  

Tegeta  f rom Centau r,  th is  unsecured loan,  i s  s igned o f f  by  10 

Akash Da l ,  an  in - law o f  the  Guptas .    

ADV CHASKALSON SC :    And maybe i f  you can a l so  read  

tha t  las t  sentence as  we l l  be fore  we see “ce r t i f ied  

approved copy” .  

MR HOLDEN :    Cer ta in ly.  

“That  the  company p ledge a  depos i t  as  

secur i t y  to  the  Bank o f  Baroda fo r  the  dura t ion  

o f  th is  fac i l i t y. . . ”  

ADV CHASKALSON SC :    So ,  can you jus t  exp la in  what  

tha t  means?  20 

MR HOLDEN :    Cer ta in ly.   That  as  long as  th is  loan is  

ou ts tand ing ,  the  Tegeta  Exp lo ra t ion  and Resources ’ loan is  

ou ts tand ing ,  Centaur  Min ing  w i l l  no t  c lose  i t s  f i xed  depos i t  

accounts  tha t  conta in  th is  amount .   So,  tha t  i f  Tegeta  was  

to  de fau l t  on  the  loan,  the  Bank o f  Baroda wou ld  be  ab le  to  
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seek compensat ion  f rom th i s  f i xed  depos i t  accoun t  he ld  by  

Centau r  Min ing .  

ADV CHASKALSON SC :    Thank you,  Mr  Ho lden.   Le t  us  –  

can you then go back to  the  d iagrams a t  page 324? 

MR HOLDEN :    Cer ta in ly,  Cha i r.   So,  once the  Tegeta  

Exp lo ra t ion  and Resources ’ loan has been funded  in  th is  

way –  I  move  to the  fo l low ing page –  and  on the  

14 t h  o f  Apr i l  2016  . . . [ in te rvenes]  

CHAIRPERSON :    A re  we . . . [ ind is t inc t ]  . . . [ in te rvenes ]  

MR HOLDEN :    . . .d raws down . . . [ in te rvenes]  10 

CHAIRPERSON :    I  am sor ry.   A re  we back a t  323?  

ADV CHASKALSON SC :    324,  Cha i r.  

CHAIRPERSON :    324.   Okay,  I  am there .    

MR HOLDEN :    Thank you,  Cha i r.   So,  once tha t  loan has  

been ex tended,  Tegeta  Exp lo ra t i on  and Resources f rom 

tha t  fu l l (? )  loan amounts  and R 842 231 000,00 is  then  

t ransfer red  in to  Tegeta  Exp lora t ion  and Resources ’ Bank o f  

Baroda cur ren t  account  wh ich  is  02 /042 and tha t  i s  done 

on the  14 t h  o f  Apr i l  2016.  

 That  amount  then co inc ide(?)  w i th  the  o ther  20 

. . . [ ind is t inc t ]  [Speaker  unc lea r  –  d is to r t ion  p resent  in  v ideo 

l ink ]  . . . shor t l y.   To  then fund  the  to ta l  payments  to  

. . . [ ind is t inc t ]  on  the  14 t h  o f  Apr i l  2016 o f  two b i l l i on  e igh t -

four  m i l l i on  two  hundred and ten  thousand. . . .  [Speaker  

unc lea r  –  d is to r t ion  present  in  v ideo l ink ]    
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 I f  I  may?  I  th ink  what  i s  very  no tab le  a t  th is  

t rans(? )  i s  tha t  you,  e f fec t i ve ly,  have th ree  back- to -back 

loans tha t  a re  opened . . . [ ind is t inc t ] ,  e f fec t i ve ly,  in  orde r  to  

move funds to  Tegeta  Exp lora t ion  and Resources. . .  

[Speaker  unc lear  –  d is to r t ion  present  in  v ideo l ink ]   A l l  o f  

those u l t imate . . .  [Speaker  unc lea r  –  d is to r t ion  present  in  

v ideo l ink ]   and . . . [ ind is t inc t ]  was be ing  des igned in  par t  to  

d iscover  Gr i f f in  L ine  Trad ing ’s  invo l vement  . . . [ in te rvenes]  

CHAIRPERSON :    Sor ry,  sor ry  . . . [ in te rvenes]  

MR HOLDEN :    [ Ind is t inc t ]  10 

CHAIRPERSON :    Sor ry,  Mr  Ho lden.   I s  Mr  Ho lden out  o f  

the  count ry  o r  f a r  away f rom Gauteng?  I  th ink  these  

techn ica l  g l i t zes  are  f rus t ra t ing .    

ADV CHASKALSON SC :    He is  . . . [ in te rvenes]  

CHAIRPERSON :    The type o f  ev idence he is  g iv ing  is  ve ry  

impor tan t  and when one reads the  t ransc r ip t ,  one shou ld  

no t  have too  many inaud ib le ’s  because o therwise  you w i l l  

no t  fo l low.   So,  I  am very  concerned about ,  to  what  ex ten t  

w i th  these techn ica l  g l i t zes ,  where  we do not  hear  some 

sentences,  we might  end up w i th  tha t  and tha t  wou ld  be  20 

qu i te  f rus t ra t ing .    

ADV CHASKALSON SC :    Cha i r,  I  am a f ra id  he  is  l ong way 

out  o f  the  count ry.   He is  in  London .  

CHAIRPERSON :    Oh,  okay.  

ADV CHASKALSON SC :    Maybe we –  i f  we cou ld  take  the  
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tea  ad journment  now.   I  th ink  . . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

ADV CHASKALSON SC :    I  th ink  tha t  the  prob lem l ies  in  

our  in te rne t  connect ion  in  th is  bu i ld ing .  

CHAIRPERSON :    Yes.  

ADV CHASKALSON SC :    And maybe i f  we cou ld  t ry  to  

reso lve  tha t  a t  the  tea  ad journment .  

CHAIRPERSON :    Yes.   No,  tha t  i s  f ine .   We can do tha t .   

I t  i s  jus t  tha t  the  ev idence is  such when one reads i t  in  the 

t ranscr ip t ,  I  th ink  one shou ld  no t  lose  anyth ing .   Otherwise ,  10 

you misunders tand the  jou rney o f  the  funds and how i t  

came about .   So. . .  

ADV CHASKALSON SC :    Indeed,  Cha i r.  

CHAIRPERSON :    Yes.   Okay,  le t  us  take  the  tea 

ad journment  now then.   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

ADV CHASKALSON SC :    Thank  you,  Cha i r .   Mr  Ho lden,  

you have taken  us  th rough the  process by  wh ich  842 

mi l l ion  i s  made  ava i lab le  o f  f inds  i t s  way in to  the  20 

Werksmans ’  account  to  purchase the  Opt imum Coa l  Mine  

th rough a  ser ies  o f  back- to -back loans.   Before  we f in ish  

on  the  Centaur  s t ream,  i s  there  is  anyth ing  fu r ther  tha t  you 

want  to  say be fore  we move over  to  the  Tr i l l i an  s t ream and  

t rack  the  f low o f  the  money in to  the  Werksmans ’  account  
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v ia  Tr i l l i an?  

MR HOLDEN :   Yes,  thank you,  Cha i r .   The one  th ing  I  

wou ld  l i ke  to  add is  and to  remind the  Cha i r  i s  tha t  the  

Centau r  loan –  sor ry ,  apo log ies ,  the  Gr i f fon  L ine  t rad ing  

loan to  Cent ra l  Ventures ,  as  I  had d iscussed on Tuesday,  

i s  a lso  an  unsecured loan.   So you can have a  ser ies  o f  

unsecured loans fo r  th is  vas t  amount  o f  money eventua l l y  

be ing  used to  purchase Opt imum.  

ADV CHASKALSON SC :    R igh t .   Your  d iagrams tha t  -  on  

the  succeed ing  pages ac tua l l y  t rack  what  happens  to  the  10 

f i xed  depos i ts  la te r  on .   Before  we get  there ,  I  th ink  I  

wou ld  l i ke  us  to  fo l low the  f low o f  a l l  o f  the  money in to  the  

Werksmans ’  account  and then come back t ime permi t t ing  to  

see what  happens to  the  f i xed  depos i ts  a f te r  the  m ine has  

been pa id  fo r .   So le t  us  then move to  the  Tr i l l i an  s t ream 

which  i s  your  d iagram on page 329 and can you take  the  

Cha i r  th rough tha t  d iagram but  maybe befo re  we get  in to 

the  f low o f  funds,  i t  i s  impor tan t  to  dea l  w i th  the  source  o f  

these funds wh ich  on  your  d iagram is  the  Transnet  second 

def ined benef i t  fund.   Can you jus t  ta lk  th rough some o f  20 

the  imp l ica t ions o f  the  fac t  tha t  i t  i s  the  Transnet  second  

def ined benef i t  fund tha t  i s  the  source  o f  th is  s t ream? 

MR HOLDEN :   Cer ta in l y ,  Cha i r .   Th is  s t ream and  a l l  the 

s t reams a re  ou t rageous.   Th i s  i s  par t i cu la r l y  eg reg ious 

because th is  i s  e f fec t i ve ly  s tea l ing  money f rom a  fund tha t  
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funds pens ions on  wh ich  a  lo t  o f  peop le  re ly .   The average  

annua l  pens ion  pa id  by  the  fund is  R32 198 wh ich  equates  

to  R2 683 per  month .   Most  o f  the  fund ’s  benef ic ia r ies  o f  

these payments  re l ian t  h igh ly  on  th is  payment  to  surv i ve .   

The the f t  o f  funds f rom TSDBF to  fund th is  purchase is  

e f fec t i ve l y  s tea l ing  money f rom some o f  the  most  hard-up  

and needy peop le  in  the  count ry .  

ADV CHASKALSON SC :    Can you jus t  g ive  the  Cha i r  the  

re ference to  those f igu res  tha t  you have jus t  quo ted,  an  

average month l y  pens ion  o f  R2 683.17.  10 

MR HOLDEN :   Cer ta in l y ,  Cha i r ,  the  re fe rence there  is  –  i t  

i s  a t  annexure  12  and tha t  i s  f low o f  funds 9 ,  page 654.  

CHAIRPERSON :    Yes,  I  have got  tha t .  

MR HOLDEN :   Parag raph 4 .    

CHAIRPERSON :    Okay.  

ADV CHASKALSON SC :    And  tha t  document  i s  the  

a f f idav i t  o f  Mr  Mar i t z  who is  the  pr inc ipa l  o f f i ce  o f  tha t  

pens ion  fund.    Mr  Ho lden,  can you then take  us  th rough  

the  f low o f  funds in  re la t ion  to  the  Tr i l l i an  s t ream? 

MR HOLDEN :   Cer ta in l y .   The s t ream beg ins  w i th  TSDBF 20 

Nedbank account  wh ich  a t  th is  s tage,  as  I  am sure  tha t  the  

Cha i r  has  heard  lo ts  o f  ev idence on a l ready,  tha t  account  

i s  e f fec t i ve ly  under  the  cont ro l  o f  Reg iments .   I t  t ransfers  

the  second,  th i rd  and fou r th  top  fees ar i s ing  f rom i t s  

in te res ts  po in ts  swap t ransac t ions in to  Reg iments  
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Secur i t ies  Nedbank account  be tween the  8  March 2016 and 

the  11  Apr i l  2016,  R171 264 215 is  pa id  to  Reg iments 

Secur i t ies  th rough th is  g roup and  you cou ld  see –  i f  my 

cursor  i s  showing  up on the  screen ,  I  am now c i r c l ing  those 

th ree  i tems c lose r .   These are  the  th ree  s t reams tha t  make  

up the  amount  o f  R171 mi l l ion  s to len  f rom the  TSDBF.  

 Once tha t  amount  reaches the  Reg iments  Secur i t ies  

account ,  i t  i s  then t ransfe r red  to  Tr i l l i an  F inanc ia l  

Adv i sory ’s  ABSA bank account  and us ing  tha t  funds tha t  

has jus t  been pa id ,  Reg iments  t ransfe rs  R169 525 161.30,  10 

is  t ransfe r red  to  Tr i l l i an  F inanc ia l  Adv i sory ’s  ABSA account  

be tween the  11  March 2016 and the  14  Apr i l  2016.  

 Fo l lowing s tep ,  a l l  o f  those funds  or  a  substant ia l  

por t ion  o f  those funds a re  t ransfer red  to  Tr i l l i an  

Management  Consu l t ing ’s  Bank o f  Baroda account  and 

there  Baroda cu r ren t  account  was O2/512.   In  to ta l  the  

amount  t ransfe r red  to  TMC ar is ing  f rom these funds i s  

R160 679 269.   As  you can see here ,  th ree  o f  the  

payments  went  f rom s t ra igh t  f rom Tr i l l i an  F inanc ia l  

Adv i sory ’s  ABSA account  in to  Tr i l l i an  Management  20 

Consu l t ing .    There  was one payment ,  however ,  tha t  

passed th rough two add i t iona l  T r i l l i an  accounts  be fore  

reach ing  Tr i l l i an  Management  Consu l t ing  bu t  the  pr imary  

take  away here  is  tha t  a l l  o f  these funds pa id  in to  Tr i l l i an  

Management  Consu l tan ts ’  Bank o f  Baroda account  here  are  
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e f fec t i ve l y  s to len  f rom the  TSDBF.   

ADV CHASKALSON SC :    And then what  happens  to  a l l  o f  

the  money tha t  lands in  the  Baroda  account?   

MR HOLDEN :   Cer ta in l y ,  Cha i r .   The next  s tep  is  tha t  once  

the  amount  has  been pa id  in to  Tr i l l i an  Management  

Consu l t ing ’s  account  f rom the  14 Apr i l  2016 and tha t  i s  

a lso  the  day o f  the  purchase  o f  Opt imum.   Tr i l l i an  

Management  Consu l t ing  uses those funds to  open up a  

Bank o f  Baroda f i xed  depos i t  account  and i t  t ransfe rs  a 

to ta l  amount  o f  R160 246 000 in to  the  new Baroda f i xed  10 

depos i t  account .   That  Baroda f i xed  depos i t  account  i s  

03 /643.   On tha t  same day Tegeta  Exp lo ra t ion  and  

Resources then opens –  then takes ou t  a  new Bank o f  

Baroda loan and tha t  loan is  06 /468.   That  amount  is  taken 

out  aga ins t  the  Tr i l l i an  Management  Consu l t ing ’s  f i xed  

depos i t  account ,  as  you can see he re ,  tha t  was a  l ine  

go ing  down and on the  14  Apr i l ,  the  same day,  the  f i xed  

depos i t  account  and an amount  o f  R152 000 000 is  d rawn  

down f rom tha t  Tegeta  Exp lora t ion  and Resources Bank o f  

Baroda loan and pa id  in to  Tegeta  Exp lora t ion  and  20 

Resources Bank o f  Baroda cur ren t  account ,  02 /042,  where  

i t  coming les  w i th  the  o ther  s t reams to  then fund the  

payment  o f  ove r  R2 b i l l i on  to  Werksmans.  

ADV CHASKALSON SC :    So  can I  jus t  c la r i f y ,  we have  

another  case o f  money f low ing th rough var ious en t i t ies  
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os tens ib ly  be long ing  to  th i rd  par t ies  end ing  up in  a  th i rd  

par t y  depos i t  a t  the  Bank o f  Baroda aga ins t  wh ich  Tegeta  

is  a l lowed to  bo r row money f rom the  Bank o f  Baroda us ing  

tha t  th i rd  par ty  depos i t  as  secur i t y ,  i s  tha t  cor rec t?  

MR HOLDEN :   That  i s  cor rec t ,  tha t  i s  an  exce l len t  

summary,  Cha i r .  

ADV CHASKALSON SC :    And have you been ab le  to  f ind 

any secur i t y  tha t  any o f  the  Tr i l l i an  compan ies  demanded 

fo r  pu t t ing  up  a  f i xed  depos i t  o r  fo r  p ledg ing  a  f i xed  

depos i t  o f  160 000 000 as  secur i t y  fo r  a  loan f rom the  Bank 10 

o f  Baroda to  Tegeta .  

MR HOLDEN :   No ,  Cha i r ,  I  have no t .  

ADV CHASKALSON SC :    And maybe we shou ld  go  to  

annexure  101 wh ich  is  the  Tr i l l i an  reso lu t ion  to  f ac i l i ta te 

th is  t ransact ion  to  see who was respons ib le  fo r  i t .   Can I  

ask  you to  go  to  bund le  15 ,  one f i ve ,  page 719? 

MR HOLDEN :   I  am there  and I  a lso  pu t  up  the  annexure  on  

the  sc reen as  we l l .  

ADV CHASKALSON SC :    And can you take  the  Cha i r  

th rough th is  annexure?  20 

MR HOLDEN :   Cer ta in l y ,  th is  i s ,  as  you can see f rom the  

le t te rhead,  th is  i s  an  excerp t  f rom the  minutes  o f  a  meet ing  

o f  the  board  o f  the  d i rec to rs  o f  T r i l l i an  Management  

Consu l t ing  (P ty)  L td ,  the  company,  he ld  a t  Sandhurs t  on  

the  13  Apr i l  2016 .   I  w i l l  read the  reso lu t ion :  
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“That  the  company a l lows  Messrs  Tegeta  

Exp lo ra t ion  and Resources (P ty)  L td  to  ava i l  a  loan 

o f  R152 000 000 aga ins t  the  depos i t  o f  the  

company,  tha t  i s  Tr i l l i an  management  consu l t ing ,  

fo r  R160 240 000 .  

That  Mr  Mark  Ch ipk in ,  in  h i s  capac i ty  as  the  

au thor ised s igna tory  o f  the  company be and is  

hereby author i sed to  s ign  a l l  the  documents  in  th is  

regard .    

That  the  company p ledge the  depos i t  as  secur i t y  a t  10 

the  Bank o f  Baroda fo r  the  dura t ion  o f  the  [ ind i s t inc t  

–  d ropp ing  vo ice ] ”  

And tha t  i s  then  cer t i f ied  a  t rue  copy and s igned  by  Er ic  

Anthony Wood on  the  14  Apr i l  2016 .  

ADV CHASKALSON SC :    Now,  I  am not  sure  i f  you  can  

put  up  tha t  reso lu t ion  and the  cent ra l  reso lu t ion  on  your  

sc reen s imu l taneous ly .   A re  you ab le  to  do  tha t  re la t i ve l y  

s imp ly?   I f  no t ,  then we do not  need to  do  tha t ,  we can jus t  

ach ieve the  same resu l t  by  me ask ing  you a  quest ion .   Can  

you put  the  two up s imu l taneous ly?  20 

MR HOLDEN :   I  w i l l  do  my best  and I  guarantee no th ing .  

ADV CHASKALSON SC :    I f  I  g ive  you the  re ference fo r  

the  –  the  Centau r  reso lu t ion  is  in  vo lume 16,  page 48.   I  

th ink  le t  us  jus t  ask  the  quest ion ,  i t  may be s imp ler .  

MR HOLDEN :   Yes,  I  am a f ra id  I  have them both  ( ind is t inc t  
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–  record ing  d is to r ted )  bu t  I  do  no t  qu i te  know how 

[ ind is t inc t ] .  

ADV CHASKALSON SC :    I s  there  anyth ing  tha t  s t r i kes  you 

about  those two reso lu t ions?  

MR HOLDEN :   The word ing  is  exac t ly  the  same.  

ADV CHASKALSON SC :    Exact ly ,  yes .   Le t  us  ge t  to  the 

th i rd  component  o f  th is  p rocess  wh ich  i s  the  A lba t ime  

s t ream and tha t  you dea l  w i th  a t  page 332.   And maybe to  

beg in  w i th ,  i f  you  can jus t  re f resh our  memory  on  the  two 

changes tha t  need to  be  made to  th is  d iagram.  10 

MR HOLDEN :   Cer ta in l y ,  Cha i r ,  the  two changes are  tha t  – 

eas ies t  to  change f i rs t  i s  tha t  the  amount  f low ing f rom 

Transnet  down to  Tr i l l i an  Asse t  Management  Investec  

wh ich  I  am ab le  f i rs t  swap fee ,  tha t  amount  needs to  be  

de le ted  f rom the  spec ia l i za t ion  and the  res t  o f  the  amounts  

over  here ,  wh ich  is  4  December  2015,  was R93 400 000 fo r  

the  c lub  loan.    

So what  we have is  the  c lub  loan enter ing  in to  

[ ind is t inc t ]  amounts  o f  money f rom Investec  account  and  

what  we shou ld  add i t iona l l y  have is  a  box above Reg iments 20 

Secur i t ies  wh ich  appears  in  the  overa l l  d iagram which  is  

TBF and the  en t ry  tha t  I  d id  have runn ing  f rom Transnet  

down Tr i l l i an  Asset  Management ,  tha t  has now been  

de le ted ,  shou ld  then be put  in to  tha t  f low ing f rom tha t  

amount  in to  Reg iments  Secur i t ies  and tha t  amount  i s  
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R56 179 799 and  a lso  da ted the  4  December  2015.   That  

inc luded –  what  e f fec t i ve l y  happens is  tha t  two amounts  

tha t  a re  pa id  ou t  f rom the  two d i f fe ren t  sources,  the  

amount  tha t  i s  pa id  in  re la t ion  to  the  c lub  loan is  pa id  to  

Reg iments  Secur i t ies  Nedbank account  and f rom there  i t  i s  

then t ransfe r red  on the  7  December  2015,  an  amount  o f  

R50 mi l l ion ,  ge ts  t ransfer red  in to  Reg iments  Cap i ta l ’ s  

S tandard  Bank account  …[ in tervenes]  

ADV CHASKALSON SC :    Sor ry ,  Mr  Ho lden,  I  have to  

cor rec t  you on tha t  f ron t .   Wi th your  cor rec t ions the  amount  10 

tha t  goes in to  Reg iments  Secur i t i es  i s  no t  the  c lub  loan  

amount  i t  i s  the  f i rs t  swap fee .  

MR HOLDEN :   Yes,  apo log ies ,  yes .   Sor ry ,  Cha i r ,  i t  i s  the 

f i rs t  swap fee  o f  56  m i l l ion  and then a f te r  tha t  56  m i l l ion 

swap fee  the  50  mi l l ion  i s  then t ransfe r red  f rom Reg iments  

Secur i t ies  to  Reg iments  Cap i ta l  S tandard  Bank account  

and then re tu rn ing  to  the  above,  the  c lub  loan is  pa id  in to  

–  the  c lub  loan amount  i s  93  m i l l ion ,  i s  t ransfer red  Tr i l l i an  

Asset  Management  Investec  account  and on  the  9  

December  o f  tha t  amount  o f  R90 mi l l ion  odd,  R74 784 000  20 

is  then t ransfe r red  f rom Tr i l l i an  Asset  Management ’s  

Investec  account  in to  A lba t ime ’s  Bank o f  Baroda cur ren t  

account  and the  account  number  w i th  Bank o f  Baroda i s  

02 /452.   Two days la te r  the  amoun t  tha t  emanated f rom the  

f i rs t  swap fee ,  the  TSDBF fee  and  e f fec t i ve l y  f rom some o f  



25 JUNE 2021 – DAY 417 
 

Page 39 of 137 
 

the  count ry ’s  most  needy pens ioners  i s  pa id  f rom 

Reg iments  Cap i ta l ,  o f  tha t  amoun t  R42 mi l l ion  i s  pa id  in to 

A lba t ime ’s  Bank o f  Baroda cu r ren t  account  on  the  11 t h  and 

12 December  2015.    

 The essence o f  what  I  have jus t  descr ibed is  

e f fec t i ve l y  money  mov ing  f rom TSDBF and f rom Transnet  

and be ing  p laced in to  A lba t ime ’s  Bank o f  Baroda  cur ren t  

account .   Aga in  on  the  14  Apr i l ,  wh ich  is  the  day  o f  the  

purchase,  A lba t ime t ransfers  110  mi l l ion  f rom i t s  Bank o f  

Baroda cu r ren t  account  2 /452  in to  a  newly  c rea ted  10 

A lba t ime f i xed  depos i t  account ,  I  th ink  can see what  

happened here ,  and tha t  Bank  o f  Baroda account  i s  

03 /644.  

 On the  same day  A lba t ime –  oh ,  Tegeta  Exp lora t ion  

and Resources takes ou t  a  Bank  o f  Baroda loan,  06 /469  

issued aga ins t  the  A lba t ime f i xed  depos i t  account  and  

aga in  on  the  same day,  the  Tegeta  Exp lo ra t i on  and 

Resources loan is  d rawn down so  tha t  the  fu l l  amount  o f  

R104 500 000 is  pa id  in to  Tegeta  Exp lora t ion  and 

Resources Bank  o f  Baroda account  02 /042 where  i t  20 

coming les  w i th  the  o ther  s t reams I  have a l ready ident i f ied  

and the  Eskom s t ream I  w i l l  dea l  w i th  next ,  to  then fund 

the  payments  o f  R2 084 210 206.10 to  Werksmans to  fund  

the  purchase o f  Opt imum.  

ADV CHASKALSON SC :   And can  I  then ask  you to  go  to  
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bund le  15  a t  page 707 to  see the  A lba t ime reso lu t ion  fo r  

th is  p ledg ing  o f  110  mi l l ion  to  secure  a  loan made f rom 

Baroda to  Tegeta? 

MR HOLDEN :   Cer ta in l y ,  I  am there ,  I  am jus t  wa i t ing  to  

hear  i f  the  Cha i r  i s  there .  

CHAIRPERSON :    Yes,  I  am there ,  thank you.  

MR HOLDEN :   What  th is  annexure  shows,  Cha i r ,  i s  an  

ex t rac t  f rom the  minutes  o f  the  meet ing  o f  the  board  o f  

d i rec tors  o f  A lba t ime (P ty)  L td ,  the  company,  he ld  a t  

Johannesburg  on  th is  14 t h  day o f  Apr i l  2016.   I  w i l l  read 10 

the  reso lu t ion :  

“That  the  company a l lows Tegeta  ava i l  a  loan o f  

R104 500 000 f rom Bank o f  Baroda aga ins t  the  te rm 

depos i t  o f  R110 mi l l ion  and Mr  Kubenthe ran  

Mood ley  in  h is  capac i ty  as  a  d i rec tor  o f  the  

company be and is  hereby author i sed to  do  a l l  the  

necessary  documents / fo rmal i t ies  requ i red  in  th is  

regard ,  the  sa id  t e rm depos i t  serv ing  as  secur i t y  to  

the  bank fo r  the  dura t ion  o f  th is  fac i l i t y . ”  

That  i s  then s igned,  cer t i f ied  a  t rue  copy  by  Mr  20 

Kubenthe ran Mood ley .  

ADV CHASKALSON SC :    Then can we move to  the  Eskom 

s t ream which  is  addressed a t  page  337.  

MR HOLDEN :   Cer ta in l y ,  Cha i r .   I  am now a t  tha t  

…[ in tervenes]  
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CHAIRPERSON :    I  am sor ry ,  Mr  Chaska lson,  I  was –  you 

drew my a t ten t ion  ear l ie r  on ,  you  and Mr  Ho lden,  to  the  

ident i t y  o f  the  word ing  in  those two reso lu t ions and I  was 

now look ing  a t  707 and 706.  

ADV CHASKALSON SC :    I t  i s  very  c lose  but  i t  i s  no t  

ident ica l  in  the  way tha t  the  o ther  two are .  

CHAIRPERSON :    Yes,  ja .   Okay,  to  what  page shou ld  we  

go now? 

ADV CHASKALSON SC :    337,  Cha i r .  

CHAIRPERSON :    On the  same bund le?  10 

ADV CHASKALSON SC :    Bund le  20 ,  yes .  

CHAIRPERSON :    Bund le  20?  

ADV CHASKALSON SC :    Oh,  sor ry ,  bund le  20 ,  yes .  

CHAIRPERSON :    Okay,  a l r igh t .   337 on bund le  20?  

ADV CHASKALSON SC :    Indeed,  Cha i r .  

CHAIRPERSON :    Okay,  I  am there .  

MR HOLDEN :    A l r igh t ,  Cha i r ,  I  have tuned i t  so  tha t  I  can 

see the  who le  screen but  the  essence o f  th is  s t ream i s  

very  s imp le .   Apo log ies ,  I  have gone to  the  nex t  page.   

From Eskom,  d i f fe ren t  p lace ,  the  d iag ram.   On the  13  Apr i l  20 

2016 Eskom t ransfers  two amounts  to  Tegeta  Exp lora t ion  

and Resources FNB account  621173566990.   Those two 

amounts  a re  R659 558 079.38 and  then a  second amount  

o f  R68 653 781.78.    

On the  same day Tegeta  Exp lora t ion  and Resources  
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t ransfers  two amounts  to  i t s  Bank o f  Baroda  cur ren t  

account  2 /042,  the  two amounts  tha t  a re  t ransfer red  a re  

600 mi l l ion  on  the  13  Apr i l  2016 and a  second amount  o f  

R68 mi l l ion  on  the  13  Apr i l  2016 and the  fo l low ing day,  the  

one se t  i s  coming led  w i th  a l l  the  o the r  funds tha t  a re  

coming f rom the  o ther  s t reams,  i t  then funds the  purchase  

o f  purchase payments  to  Werksmans on the  14  Apr i l  2016  

o f  R2 084 210 206.10.  

CHAIRPERSON :    Jus t  to  remind me,  Mr  Ho lden,  on  these  

d iag rams when we s tar ted  on  your  f i rs t  day o f  dea l ing  w i th  10 

them,  green was where  the  money  or ig ina tes  f rom and red  

is  where  i t  ends up,  i s  tha t  cor rec t?  

MR HOLDEN :   That  i s  cor rec t ,  Cha i r ,  the  green i s  fo r  go  

and red  is  fo r  s top .  

CHAIRPERSON :    Ja ,  okay.  

ADV CHASKALSON SC :    Now a  coup le  o f  ques t ions in  

re la t ion  to  th is  Eskom s t ream.   We have heard  ev idence 

tha t  the  659 mi l l ion  tha t  was pa id  was the  prepayment  fo r  

coa l  f rom Opt imum.   Where  does tha t  659 mi l l ion  ge t  pa id  

by  Eskom,  does i t  ge t  pa id  to  Opt imum or  to  Tegeta? 20 

MR HOLDEN :   I t  ge ts  pa id  to  Tege ta ,  Cha i r .  

ADV CHASKALSON SC :    We have a lso  I  th ink  heard  

ev idence in  an  a t tempt  to  de fend the  ra t iona l i t y  o f  tha t  

p repayment .   I  th ink  Mr  Koko has g i ven tha t  ev idence in  

the  Commiss ion  as  good va lue  fo r  money and more  
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genera l l y ,  when we dea l  w i th  the  proceeds o f  the  f i xed  

depos i ts  and the  repayment  o f  the  loans and the  f ree ing  up  

o f  the  f i xed  depos i ts  w i th  Eskom funds,  an  a rgument  cou ld  

be  put  tha t  we l l ,  Eskom is  pay ing  fo r  coa l  f rom Opt imum 

and Eskom is  rece iv ing  coa l  f rom Opt imum so what  i s  the  

prob lem wi th  Eskom making  these payments?   Do you have  

any answer  to  tha t  a rgument?  

MR HOLDEN :    Cer ta in ly ,  Cha i r .   As  the  Cha i r  may hear  

where  Eskom is  now seek ing  cons ide rab le  damages in  

re la t ion  to  these t ransact ions,  Eskom has ind ica ted  tha t  i t  10 

su f fe red  huge losses on these cont rac ts  par t ia l l y  because 

i t  d id  no t  rece ive  the  requ i red  quant i t ies  o f  coa l  on  t ime 

and pa r t ia l l y  because the  qua l i t y  o f  coa l  was a  poorer  

qua l i t y  tha t  had  been cont rac ted  fo r .   Eskom d id  no t  

rece ive  those or ig ina l  c la ims,  pena l ty  c la ims aga ins t  

Opt imum and I  am sure  we w i l l  tu rn  to  i t  shor t l y .    

The app l i ca t ion  fo r  compensat ion ,  the  S IU  

app l i ca t ion  ind i ca tes  tha t  Eskom had to  spent  p re t ty  vas t  

amounts  o f  money to  cover  i t se l f  because o f  those  fa i lu res  

o f  the  Opt imum coa l  de l i ver ies .  20 

ADV CHASKALSON SC :    Wel l ,  maybe we shou ld  go  to  

tha t  S IU summons.   I t  i s  in  bund le  20  a t  page 361.   Cha i r ,  

can we g i ve  i t  an  annexure  number  because i t  has  no t  

been in t roduced as  an  annexure .   I  th ink  we are  on… 

CHAIRPERSON :    I  do  no t  reca l l  where  we are  w i th  the  
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number ing ,  bu t  you sa id  361?  

ADV CHASKALSON SC :    I t  i s  page 361,  can we  

prov is iona l l y  number  i t  VV10 i?  

CHAIRPERSON :    V  fo r  Va len t ine?  

ADV CHASKALSON SC :    Indeed.  

CHAIRPERSON :    And then B  Beat r i ce?  

ADV CHASKALSON SC :    No,  no ,  VV,  doub le  V .  

CHAIRPERSON :    Va len t ine ,  ja ,  okay.   Ja ,  VV…? 

ADV CHASKALSON SC :    Ms Mos i lo  te l l s  me i t  shou ld  be  

VV10 j ,  we a l ready have an i .  10 

CHAIRPERSON :    Oh,  okay,  and th is  i s  the  summons?  

ADV CHASKALSON SC :    I t  i s  the  summons issued by  

Eskom and the  S IU aga ins t  var ious fo rmer  Eskom 

execut ives  and var ious members  o f  the  Gupta  fam i ly  and 

Sa l im Essa.  

CHAIRPERSON :    Yes,  the  summons in  the  H igh  Cour t  o f  

South  A f r i ca ,  Gauteng D iv is ion ,  P re tor ia ,  case 35689/20 in  

the  mat te r  be tween Eskom Hold ings SOC L im i ted  and 

Spec ia l  Invest iga t ing  Un i t ,  1 s t  and 2 n d  P la in t i f f s  

respect ive ly  and  Br ian  Mole fe  and o thers  i s  admi t ted  as 20 

EXHIBIT VV10J.  

SUMMONS HIGH COURT GAUTENG DIVISION,  CASE 

3568/20  IN THE MATTER ESKOM HOLDINGS SOC 

LIMITED AND SPECIAL INVESTIGATING UNIT  (1 S T  AND 

2 N D  PLAINTIFFS)  VERSUS BRIAN MOLEFE AND OTHERS 
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(DEFENDANTS)  HANDED IN AS EXHIBIT  VV10J  

ADV CHASKALSON SC :    Can I  ask  you to  take  the  Cha i r  

to  page 403,  paragraph 96?  

CHAIRPERSON :    I  am there .  

ADV CHASKALSON SC :    And,  Mr  Ho lden,  a re  you –  can  

you take  us  th rough the  f i rs t  component  o f  the  Eskom c la im 

wh ich  re la tes  to  h is to r i ca l  pena l t ies ,  tha t  i s  parag raphs 96 

to  101.  

MR HOLDEN:    Cer ta in ly  a t  paragraph 96 i t  reads on or  

a round 13 March  2017 Dan ie ls  was an Eskom employee,  10 

th is  i s  a  memorandum recommend ing tha t  the  ou ts tand ing  

pena l t ies  on  the  Hendr ina  CSA in  respect  o f  the  per iod  

2012 to  2015 –  and I  shou ld  emphas ize  tha t  CSA is  

ca l c i f ied  med ium which  had been c la imed f rom OCM 

Opt ima l  Coa l  Mines under  . . . [ ind is t inc t  –  d is to r t ion ]  cont ro l  

in  the  amount  o f  R2 176 530 611,99 be se t t led  fo r  an  

amount  o f  R577mi l l ion .  

 A t  paragraph 97 i t  reads . . . [ ind is t inc t ]  Dan ie l s  

recommendat ion  on  14 March 2017 and Koko approved the  

recommendat ion  on  14 March 2017,  a t  paragraph 98,  on  16  20 

March 2017 Eskom d ispute  w i th  OCM and Tegeta  over  the  

ou ts tand ing  pena l t ies  was se t t led  fo r  an  amount  o f  

R577 839 105,42  and the  se t t lement  was made,  an  award  

by  the  arb i t ra to r  and the  d ispute  be tween Eskom and OCM 

and Tegeta  Advocate  So lomon SC a t  paragraph 99  a t  the  
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t ime o f  the  se t t lement  o f  the  pena l ty  c la ims Dan ie ls ,  S ingh  

and Koko knew tha t  Eskom’s  ac tua l  jus t i f ied  pena l ty  c la im  

was R1 166 164 713,37 but  de l ibera te l y  se t t led  the  lower  

amount  o f  R577  839 105,42 to  fu r the r  the  in te res ts  o f  

Tegeta  in  acco rdance w i th  the  consp i racy.  

 As  appears  f rom Annexure  11  when regard  is  had to  

pena l t ies  a l ready  deducted by  Eskom on payments  to  OCM 

the  ba lance due  by  OCM/Tegeta  was R255 400 819,18,  

OCM and  Tegeta  have fa i led  to  pay Eskom an amount  o f  

R133 781 381,48  and there fore  a t  paragraph 101 the  to ta l  10 

pena l ty  re la ted  l oss  caused to  Eskom by the  consp i racy  

accord ing ly  compr ises  R722 106 989,43 and then  i t  se ts  

ou t  the  ca l cu la t ion  jus t  desc r ibed above.  

ADV CHASKALSON SC:    So  Eskom in  re la t ion  to  unpa id  

h is to r i ca l  pena l t ies  i s  a l leg ing  tha t  i t  has  los t  R722mi l l ion  

on  th is  Opt imum dea l .   Can we then go to  the  next  

parag raph,  102 and 103 wh ich  dea l  w i th  the  separa te  head  

o f  damage c la imed by  Eskom in  re la t ion  to  poor  quant i t y  

and qua l i t y  o f  coa l  tha t  was de l i vered wh i le  Opt imum was  

under  Tegeta  con t ro l .  20 

MR HOLDEN:    Cer ta in ly  Cha i r,  parag raph 102 reads over  

the  per iod  September  2016 to  31  December  2018 ,  be ing  

te rm inat ion  da te  o f  the  Hendr ina  Coa l  Supp ly  ag reement  

OCM was under  the  cont ro l  o f  Tegeta  cons is ten t ly  re fused  

a l te rna t ive ly  was  unab le ,  a l te rna t ive ly  fa i led  to  meet  the  
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coa l  de l i very  quant i t y  and qua l i t y  ob l iga t ions  spec i f ied  in  

the  Hendr ina  coa l  supp ly  ag reement  a t  tha t  t ime tha t  

Tegeta  purchased OCM and then on the  fo l low ing page  

parag raph 103,  as  a  resu l t  o f  OCM’s  re fusa l ,  a l te rna t ive l y  

inab i l i t y,  a l te rna t ive l y  fa i lu re  to  de l i ver  coa l  the  quant i t y  o f  

coa l  spec i f ied  in  the  Hendr ina  Coa l  Supp ly  Agreement  a t  

the  t ime o f  Tegeta ’s  purchase o f  OCH Eskom had to  incur  

add i t iona l  cos ts  in  the  aggregate  amount  o f  

R2 441 161 443 to  p rocu re  coa l  resources o ther  than OCH 

for  the  Hendr ina  Power  S ta t ion  and tha t  i s  se t  ou t  in  a 10 

spread sheet  a t tached as  Annexure  12  o f  the  S IU 

. . . [ ind is t inc t ] .  

ADV CHASKALSON SC:    And tha t  –  so  tha t  i s  quant i t y  

go ing  to  qua l i t y  in  parag raph 104.  

MR HOLDEN:    As  a  resu l t  o f  OCM’s  re fusa l  a l te rna t ive l y  

inab i l i t y,  a l te rna t ive l y  fa i lu re  to  de l i ver  the  qua l i t y  o f  coa l  

spec i f ied  in  the  Hendr ina  Coa l  Supp ly  Agreement  a t  the 

t ime o f  the  Tegeta  purchase o f  OCH Eskom suf fe red  losses 

in  the  aggregate  amount  o f  R89 335 464,07 be ing  the  

aggregate  amoun t  o f  pena l t ies  tha t  Eskom d id  no t  deduct  20 

f rom purchase payments  to  Tegeta  bu t  wou ld  have fa l len  

due to  Eskom under  the  te rms o f  the  Hendr ina  CSA as a t  

the  da te  o f  the  Tegeta  purchase,  such pena l t ies  be ing  an  

accura te  proxy  fo r  the  cost  to  Eskom of  rece iv ing  coa l  

be low the  cont rac t  . . . [ ind is t inc t ]  spec i f ied  s tandard ,  and 
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aga in  there  is  a  spreadsheet  tha t  i s  a t tached as  I  

. . . [ ind is t inc t ]  to  se t  ou t  those bands.   

ADV CHASKALSON SC:    So  th is  i sn ’ t  ev idence,  bu t  what  

i t  i s ,  i s  –  i t  i s  a  s ta tement  o f  a  c la im tha t  essent ia l l y  says 

tha t  in  re la t ion  to  the  coa l  tha t  was supp l ied  Eskom,  and in  

re la t ion  to  the  h i s to r ica l  pena l t ies  tha t  weren ’ t  recovered 

f rom Opt imum once i t  passed to  Tegeta ’s  cont ro l  Eskom 

has su f fe red  losses o f  over  R3b i l l i on?  

MR HOLDEN:    That  i s  co r rec t  Cha i r.  

ADV CHASKALSON SC:    I  do  want  to  emphas ize  i t  i s  no t  10 

ev idence,  tha t  i s  what  Eskom is  c la im ing.    Hav ing  sa id  –  

we l l  can we a t  th is  po in t  go  back to  see what  has – what  

happened to  the  f i xed  depos i ts  tha t  were  used to  f ree  up  

the  loan f inance fo r  the  purchase,  we t racked a l l  o f  i t  the  

money in to  the  f i xed  depos i ts  and see how they were  

dep loyed by  Centau r,  A lba t ime and Tr i l l i an  to  f ree  up  

amounts  wh ich  u l t imate ly  were  more  than a  b i l l i on  rands  

tha t  were  len t  by  F i roda to  Tegeta  to  fac i l i ta te  the  Opt imum 

purchase.   Can you g ive  the  Cha i r  an  overv iew o f  what  

happened to  those f i xed  depos i ts  a f te r  Opt imum was 20 

purchased.   I  am jus t  consc ious o f  t ime and I  wou ld  l i ke  us  

to  ge t  to  some o f  the  recommendat ions tha t  addressed in  

the  repor t  tha t  was submi t ted  as  an  annexure ,  I  forge t  the  

annexure  number,  I  do  want  us  to  be  ab le  to  have some 

t ime to  address those befo re  one  o ’c lock  wh ich  is  when 
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your  ev idence w i l l  end.  

 So w i th  tha t  in  m ind I  th ink  the  overv iew may have 

to  be  re la t i ve l y  h igh  leve l  as  opposed to  de ta i led ,  we can  

cross- re fer  to  the  re ferences in  the  repor t  where  the  de ta i l  

i s  to  be  found.  

MR HOLDEN:   Cer ta in l y  Cha i r.   A t  a  very  h igh  leve l  a l l  o f  

those f i xed  depos i t  accounts  subsequent  to  the  purchase 

o f  Opt imum are  c losed and the  proceeds pa id  back i n to  the 

or ig ina l  . . . [ ind is t inc t ]  under  the  f i xed  depos i t  accounts ,  so  

fo r  example  w i th  Centaur  we can  see very  br ie f l y  here  on  10 

the  6 t h  o f  Apr i l  2017 . . . [ in te rvenes]     

ADV CHASKALSON SC:    Sor ry  i f  you  can g ive  the  Cha i r  –  

a re  you a t  page 325?  

MR HOLDEN:    I  have to  . . . [ ind is t inc t ]   

ADV CHASKALSON SC:    Sor ry  Mr  Ho lden we have got  a  

techn ica l  p rob lem on th is  s ide .   I t  is  work ing  yes.    

 Thank you Cha i r.   No,  no  my microphone is  work ing .  

Cha i r  can you . . . [ in te rvenes]   

CHAIRPERSON:    Oh okay i t  i s  back,  okay.   Okay no thank 

you.   I  wanted to  doub le -check now what  page tha t  i s  20 

because I  th ink  I  m issed tha t  Mr  Ho lden was on.  

ADV CHASKALSON SC:    325 Cha i r,  325 o f  Bund le  20 .  

CHAIRPERSON:    Okay,  a l r igh t .   Thank you,  you may 

cont inue.   325 or  335?  

ADV CHASKALSON SC:   325.  
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CHAIRPERSON:    325,  okay.    Okay you may cont inue.  

MR HOLDEN:    Thank you Cha i r.    To  re i te ra te  a t  a  very  

h igh  leve l  a l l  o f  those f i xed  depos i t  accounts  are  c losed  

and the  proceeds pa id  back i n to  the  o r ig ina l  c l ien t  

accounts  f rom which  they were  pa id .   In  the  example  o f  

Centau r  we see fo r  example  tha t  on  the  6 t h  o f  Apr i l  2017 an 

amount  o f  R886  559 781 was t ransfer red  in to  Centau r  

Min ing ’s  bank cu r ren t  account  and tha t  i s  because o f  the  

c losure  o f  the  . . . [ ind is t inc t ]  depos i t .   There  is  a  very  

impor tan t  po in t  to  ra ise  here  wh ich  is  tha t  a t  th is  s tage the  10 

Tegeta  loans has been issued and wh ich  Centaur  had  

secur i t y  a t  the  Bank o f  Baroda o f  842mi l l ion  had not  been 

pa id  back in  fu l l  and in  fac t  on ly  a  por t ion ,  a  very  smal l  

por t ion  o f  i t  had been pa id  back,  so  fo r  reasons I  cannot  

fu l l y  d isce rn  o r  unders tand the  Bank o f  Baroda a l lowed 

Centau r  Min ing  to  c lose  down the  on ly  asset  tha t  was  

g iv ing  Bank o f  Baroda secur i t y  over  rea l l y  a  p re t ty  vas t  

amount  o f  money.  

 Once tha t  money  is  then depos i t ed  in to  the  f i xed  

depos i t  accounts  –  sor ry  once the  f i xed  depos i t  accounts  20 

are  c losed the  amount  o f  . . . [ in te rvenes]   

ADV CHASKALSON SC:    Sor ry  Mr  Ho lden can I  –  you jus t  

sa id  someth ing  very  s ign i f i can t ,  tha t  –  can I  jus t  c la r i f y  

tha t  I  go t  i t  cor rec t l y.   That  Bank o f  Baroda had granted the  

or ig ina l  loan to  Tegeta ,  aga ins t  secur i t y  o f  the  800mi l l ion  
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p lus  f i xed  depos i t  o f  Centau r  Min ing .  

MR HOLDEN:    That  i s  co r rec t  Cha i r.  

ADV CHASKALSON SC:    Bu t  then on the  6 t h  o f  Apr i l  2017,  

tha t ’s  a lmost  a  year  a f te r  the  event ,  Bank o f  Baroda 

a l lowed Centaur  to  take  th i s  asse t  tha t  had been p ledged 

in  the i r  favour  and to  move the  funds in to  i t s  cur ren t  

account  be fo re  Tegeta  had repa id  i t s  loan,  i s  tha t  cor rec t?  

MR HOLDEN:    That  i s  cor rec t  Cha i r,  a t  the  po in t  o f  wh ich  

tha t  f i xed  depos i t  account  i t  i s  c losed on ly  one payment  

had been made to  the  loan account  o f  R242mi l l ion  bu t  10 

u l t imate ly  der ived  f rom payments  f rom Eskom leav ing  more  

than I  th ink  rough ly  two th i rds  o f  the  or ig ina l  loan  unpa id  

and e f fec t i ve ly  unsecured.  

ADV CHASKALSON SC:    Okay  so  be  tha t  as  i t  may 

R868mi l l ion  makes i t s  way in to  the  Centau r  cu r ren t  account  

and what  happens to  i t  there?  

MR HOLDEN:    Cha i r  once i t s  pa id  in to  the  Bank o f  Baroda  

cur ren t  account  i t  i s  then pa id  over  the  course  o f  the  month 

in to  Centaur  M in ing ’s  S tandard  Bank account ,  f rom 

Standard  Bank,  f rom Centaur  Min ing  S tandard  Bank  20 

account  wh ich  has rece ived R905mi l l ion  i t  t ransfe rs  a l l  o f  

tha t  R905mi l l ion  in to  Centaur  Ventures  Bermuda account  

and then i t  becomes increas ing l y  compl ica ted  because as  

soon as  those payments  are  made in to  Centaur  Ventures  

Bermuda,  Centaur  Ventures  Bermuda then immedia te l y  
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re tu rns  substant ia l  por t ions  o f  tha t  amount ,  a l though not  

the  en t i re  amount ,  tha t  i s  impor tan t ,  to  Opt imum Coa l  and I  

h igh l igh t  how tha t  happens here  on  the  d iagram.    You 

have he re  where  I  am c i rc l ing  you have an amount  o f  

R905mi l l ion  go ing  o t  Centaur  Ventures  Bermuda account  

and then runn ing  down here  to  the  le f t  I  have shown funds 

mov ing  f rom Centaur  Ventures  . . . [ ind is t inc t ]  account  in  

th ree  . . . [ ind is t inc t ]   

ADV CHASKALSON SC:    Sor ry  Mr  Ho lden a re  you on 

page 327 now?  10 

MR HOLDEN:    Le t  me doub le  check,  yes .   

Once those amounts  are  then pa id  f rom Centau r  

Ventures  they are  pa id  in to  Opt imum Coa l  Min ing ’s  Bank o f  

Baroda account  to  253,  por t ions  o f  tha t  amount  i s  

t ransfer red  f rom Opt imum Coa l ’s  account  in to  Tegeta 

Exp lo ra t ion  and Resources Bank o f  Baroda account .   We 

have a  to ta l  amount  t ransfer red  o f  R470mi l l ion  tha t  i s  

t ransfer red  f rom Opt imum Coa l  to  Tegeta  Resources –  

Exp lo ra t ion  and Resources and then those amounts  are  

then t ransfer red  to  Tegeta  Exp lora t ions and Resources  20 

loan account  to  se t t le  some o f  those loan fac i l i t i es .  

 A t  th is  s tage in  t ime ch rono log ica l l y  i t  le f t  an  

amount  ou ts tand ing  o f  R122 632 445,96.   To  g ive  a  very  

h igh  leve l  summary o f  what  we e f fec t i ve ly  see is  the  f i xed  

depos i ts  a re  c losed,  the  funds  are  pa id  to  Centau r  
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Ventures  immedia te ly  recyc led  by  Opt imum Coa l  and a  

por t ion  o f  the  recyc led  funds are  then used to  pay back  

Tegeta  Exp lo ra t i on  and Resources.   The key e lement  o f  

th is  d iscuss ion  is  tha t  i t  i s  no t  the  en t i re  f i xed  depos i t  

amount  tha t  ge ts  pa id  back,  i t  i s  on ly  a  po r t ion  o f  tha t  

amount ,  so  rea l i s t i ca l l y  speak ing  i f  we were  to  look  a t  the 

to ta l  t rue  cost  o f  the  . . . [ ind is t inc t ]  o f  Opt imum whi le  Tr i l l i an  

pa id  cap i ta l ,  sor ry  no t  Tr i l l i an ,  Centau r  pa id  cap i ta l  o f  

R842mi l l ion  i t  ac tua l l y  in  rea l  te rms on ly  pa id  R470mi l l ion  

fo r  the  purchase o f  Opt imum and the  res t  i s  sourced f rom 10 

mul t ip le  sources,  th ree  sources and in  par t i cu la r  one be ing  

Eskom and the  second be ing  G lencore .  

ADV CHASKALSON SC:    And ve ry  br ie f l y  to  desc r ibe  the  

Eskom and Glencore  payments?  

MR HOLDEN:    I  need to  go  back I  am a f ra id  in  the 

d iag ram to  page 326 and there  is  e f fec t i ve l y  two s t reams,  

there ’s  two Eskom payments  tha t  a re  made to  sa t is fy  th is  

por t ion  o f  the  d iagram.    On the  5 t h  o f  Apr i l  you  see two  

amounts  . . . [ ind is t inc t ]  one is  an  amount  tha t  i s  pa id  to  

Koorn fon te in  Coa l  Mine wh ich  had fo rmed par t  o f  the 20 

Opt imum assets  bu t  Tegeta  Exp lora t ion  and Resources  

purchased,  i t  i s  pa id  an  amount  o f  . . . [ in te rvenes]   

CHAIRPERSON:    I  am so r ry  Mr  Ho lden –  I  am sor ry  Mr  

Ho lden d id  you say 326,  d id  you say page 326? 

ADV CHASKALSON SC:    I t  i s  326 Cha i r.  
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CHAIRPERSON:    Because I  am t ry ing  to  look  a t  

. . . [ in te rvenes]   

MR HOLDEN:   A t  the  ve ry  bo t tom o f  the  page Cha i r.  

CHAIRPERSON:    Oh,  okay,  okay,  no  I  was l ook ing  a t  the  

top ,  okay,  a l r igh t ,  yes .  

MR HOLDEN:  Thank you Chai r.  

CHAIRPERSON:    Okay,  cont inue.  

MR HOLDEN:   So on the 5 t h of  Apri l  t ransfers 

R168 241 108,28 to Koornfontein Coal  Mines Bank of  Baroda 

account and immediately on the same day of  that  amount of  10 

R168mil l ion Koornfontein Coal  Mines t ransfers R162mil l ion 

to Tegeta Explorat ion and Resources Bank of   Baroda 

current  accounts,  then fol low a stream that  . . . [ indist inct ]  f rom 

Eskom, again on the same day i t  pays an amount  of  

R81 048 290,26 and i t  pays that  to  Opt imum Coal ’s account 

at  Bank of  Baroda 02253 and again on the same day that  

then funds a t ransfer of  R80mil l ion f rom Opt imum Coal to 

Tegeta Explorat ion and Resources.   Those two amounts 

comingled then funds a repayment of  R242 231 000 to 

Tegeta Explorat ion and Resources so in very high level  20 

terms you actual ly see the real  cost  borne in a purchase of  

Opt imum in relat ion to the Centaur  st ream R242mil l ion here 

der ives f rom Eskom.  There is then a second and f ina l  

Eskom stream which I  wi l l  . . . [ indist inct ]  quickly.     

ADV CHASKALSON SC:    Mr Holden are you not  
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. . . [ indist inct ]  the Eskom payment in  the Tr i l l ian stream? 

MR HOLDEN:    I  am apologies Chai r,  I  am get t ing the two 

confused.   These are the only Eskom payments that  are used 

to set t le Centaur loan.   

ADV CHASKALSON SC:     Maybe very br ief ly to  take the 

Chair  to the Eskom payment on the Tr i l l ian stream which is  

at  page 331.  

CHAIRPERSON:    Yes I  am there.   

MR HOLDEN:    Chair  as you can see here the very bot tom of  

the page has the Eskom st ream, the lef t  of  that  is Glencore 10 

Internat ional  and what i t  shows is that  on the 16t h of  January 

an amount of  R67 578 027,59 is paid f rom Eskom into the 

Opt imum Coal ’s bank of  Baroda current  account,  022253, i t  

is jo ined there by a payment  made the fol lowing day by 

Glencore Internat ional  in an amount of  R103 080 442,82.   

Opt imum Coal then draws on those two amounts on the 

payment of  R130mil l ion into Tegeta Explorat ion and 

Resources Bank of  Baroda account and then f inal ly  on the 

17t h of  January 2017 over here Tegeta Explorat ion and 

Resources uses that  p lus addi t ional  amounts that  are 20 

res idual  in that  account to pay R152 592 268,63 to Tegeta 

Explorat ion and Resources.   

 I  should point  out  Chai r  that  I  have adopted a more 

conservat ive account ing in  terms of  how much Eskom 

ul t imately pays in  relat ion to th is amount.   I  have assumed 
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that  of  the R130mil l ion that  is t ransferred I  have assigned 

R403mil l ion to the Glencore payment and the amount 

outstanding to the Eskom payment,  a l though i t  would be 

equal ly  t rue to say that  i t  was that  R130mil l ion is made up of  

the Eskom R67mil l ion deposi t  and the remainder of  the 

Glencore deposi t  but  I  th ink in . . . [ indist inct ]  caut ion and not  

overstate the case I  have opted for the lower f igure f rom 

Eskom to sat isfy the purchase,  the payment.  

CHAIRPERSON:    Okay.     

ADV CHASKALSON SC:    Can you take the Chair  through 10 

steps 9 and 10 to  see what happens when Tegeta then uses 

these funds f rom Glencore and Eskom to pay off  the loan 

that  was secured against  the Tr i l l ian f ixed deposi t  and the 

Tr i l l ian f ixed deposi t  goes back to Tr i l l ian.  

MR HOLDEN:    Certainly  what  you have here is  – I  have just  

not iced a typo that  needs to be corrected I  am afraid,  i t  

reads the 18t h of  January 2016,  i t  should be the 18t h of  

January 2017 and that ’s the funds f rom the Bank of  Baroda 

f ixed deposi t  account to Tr i l l ian Management Consul t ing but  

in any event  on the 18th of  January 2017 R116 246 000 is 20 

t ransferred f rom a closed f ixed deposi t  account into Tr i l l ian 

Management account by Tr i l l ian Management Consul tants 

Bank of  Baroda bank account,  on the same day that  amount 

is then  t ransferred and i t  is th is wiggly l ine that  goes up and 

around . . . [ indist inct ]  and over to the lef t .    
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  Tr i l l ian Management Consul t ing then t ransfers an 

amount of  R116 246 000 which is  the exact  same amount 

that  has just  been paid in on the f ixed deposi t  account into 

Centaur Mining Standard Bank account  and again on the 

same day Centaur Mining then t ransfers exact ly the same 

amount,  R116 246 000 back into Centaur Ventures 

. . . [ indist inct ]  account and I  th ink there ’s two indicat ions here 

that  need to be emphasized,  the f i rst  is that  very obviously 

at  Eskom recover ing the t rue real  cost  for the purchase of  

Opt imum for a cer tain value here.  10 

 The second is that  what th is effect ively does is i t  

a l lows or ig inal ,  funds that  were or ig inal ly sourced f rom a 

cr iminal  source,  which is Gr i ff in Line,  to re-enter the Gupta 

Enterpr ise to be used at  their  d iscret ion going forward.  

ADV CHASKALSON SC:    Can I  make a thi rd observat ion,  

what you have descr ibed in relat ion to the Tr i l l ian stream is 

that  funds that  or ig inal ly are stolen f rom the Transnet  

second-def ined benef i t  fund make thei r  way through to 

Tr i l l ian where a f ixed deposi t ,  a Tr i l l ian f ixed deposi t  at  

Baroda is used to secure a loan in favour of  Tegeta to 20 

purchase Opt imum and a year or  so later when that  f ixed 

deposi t  is re leased the funds immediately f low back to  

Centaur Ventures in Bermuda, is that  correct? 

MR HOLDEN:    That ’s  correct  Chai r,  you effect ively funds 

stolen f rom pensioners to provide capi ta l  so that  the Gupta 
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Enterpr ise can buy Opt imum and then subsequent ly be 

effect ive ly stolen and t ransferred into Centaur Ventures in  

Bermuda.  

ADV CHASKALSON SC:    Very br ief ly – I  don’ t  know i f  i t  is  

possible  to  do i t  br ief ly but  as br ief ly as possible to deal  wi th 

what happens to  the Albert ime st ream f ixed deposi t  and I  

th ink the start ing point  wi l l  be page 333.    

CHAIRPERSON:    Yes I  am there.   Yes Mr Holden.  

MR HOLDEN:    In th is regard again and this is actual ly 

part icular ly interest ing because of  the date,  on the 20t h of  10 

Apri l  2016 Albert ime c loses i ts f ixed deposi t  account but  

. . . [ indist inct ]  had been created . . . [ indist inct ]  issued,  and the 

proceeds are then paid back into Albert ime’s bank 

. . . [ indist inct ]  f rom there then t ransfers amounts into three 

personal  laundry ent i t ies . . . [ indist inct ]  Consul tants and 

. . . [ indist inct ]  Projects,  of  which a certain amount and I  have 

the ful l  amount r ight  here is t ransferred into what I  cal l  an 

intermediary laundry vehicle ca l led . . . [ indist inct ]  Group and 

the total  funds that  ul t imately der ive f rom Albert ime the total  

amount are R9.5mi l l ion is paid Samat Bul l ion by Majul ,  20 

R3mil l ion is paid Fort ime and . . . [ indist inct ]  pays R8 714 178 

and that  is al l  done between the 21s t  and the 22nd of  Apr i l ,  so 

i f  we move to the fol lowing sl ide,  which is page 

. . . [ intervenes]   

ADV CHASKALSON SC:    334? 
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MR HOLDEN:    334,  thank you.   Of these amounts that  are 

deposi ted into Samat Bul l ion’s account  funds are then 

t ransferred into an account  by the name of  Zocubyte which I  

d id address br ief ly on Tuesday and Zocubyte is  a bleeder 

account that  col lects funds then pays them onto offshore 

registered . . . [ ind ist inct ]  on the 22nd and 26t h of  Apri l  2016 

Zocubyte t ransfers R3 536 970,06 to Mar lozone at  Sasf in 

Bank and Marlozone is an onshore/offshore br idge and then 

i f  I  zoom out  you can see that  at  the top of  the page 

Zocubyte then t ransfers of  that  amount  R245 416 10 

. . . [ intervenes –distorted]    

ADV CHASKALSON SC:   Dol lars,  i t  is do l lars,  not  rand.    

MR HOLDEN:    245 416 dol lars to Gr i ff in Line on 6 t h  of  Apri l  

on the  26 t h  o f  Apr i l  2016.   So aga in  in  b r ie f  [ ind is t inc t ]  we  

have funds pa r t  o f  wh ich  were  s to len  f rom pens ioners  i s  

another  pa r t  f rom the  Transnet  p rob lem be ing  used to  

p rov ide  the  br idg ing  cap i ta l  by  Opt imum and once tha t  

c r im ina l  end has been ach ieved,  the  funds a re  then moved 

th rough a  compl ian t ,  loca l  laundry  and eventua l l y  a  por t ion  

o f  i t  i s  pa id  ou t  to  Gr i f f in  L ine  and i f  we move  to  the 20 

fo l low ing page,  and I  do  no t  want  to  overs tay  my we lcome 

on th is  par t  o f  the  ev idence,  and I  w i l l  remind the  ev idence  

leader  to  g ive  me the  page number.  

ADV CHASKALSON SC:   335.   

MR HOLDEN:   We can see a  second amount  t rans i t ing  to  
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Gr i f f in  L ine  and the  way tha t  works  i s  tha t  o f  the  funds pa id  

to  [ ind is t inc t ]  by  [ ind is t inc t ]  an  amount  o f  four  m i l l i on  rand  

is  t ransfer red  on the  21 s t  o f  Apr i l  2016 to  Shazar i  Trad ing ,  

where  i t  comming les  w i th  o ther  amounts  tha t  have been 

pa id  in  by  [ ind is t inc t ] .    

 Shazar i  Trad ing  i s  the  feeder  account  wh ich  co l lec ts  

bu lk  funds f rom mul t ip le  d i f fe ren t  sources and then pays  

them onto  an  onshore  o f fshore  br idge,  in  th is  case i t  makes 

a  payment  o f  R5 867 450-00 to  Seat le  Gra in  o f  wh ich  4 .5 ,  

sor ry  R4 574 959-40 u l t imate l y  de r ives  f rom the  payment  10 

f rom Samed Tr i l l i an  and the re fo re  f rom over t ime,  and then 

aga in  the  ve ry  top  o f  the  page and  fo l low ing i t  round on the  

22n d  o f  Apr i l  2016 Seat t le  then makes two t ransfe rs  o f  a  

hundred thousand do l la rs  each,  equa l  to  two hundred  

thousand do l la rs  and tha t  i s  pa id  to  Gr i f f in  L ine  Trad ing .   

ADV CHASKALSON SC:   And wou ld  those two Gr i f f in  L ine 

payments  be  the  same payments  tha t  we d iscussed  in  your  

ev idence on Tuesday in  the  contex t  o f  wh ich  you  po in ted  

out  to  us  tha t  roundabout  th is  t ime there  was a  Gupta  

wedd ing  tak ing  p lace.  20 

MR HOLDEN:   That  i s  cor rec t  Cha i r.   

ADV CHASKALSON SC:   Very  br i e f l y,  the  las t  d iag ram tha t  

d iscusses the  d ispos i t ion  o f f  shore  o f  the  A lba  Ton s t ream 

funds,  tha t  i s  on  page 36.  

MR HOLDEN:   Cer ta in l y  Cha i r,  th is  i s  qu i te  compl ica ted ,  



25 JUNE 2021 – DAY 417 
 

Page 61 of 137 
 

bu t  I  w i l l  t ry  make i t  as  s imp le  as  poss ib le .   E f fec t i ve ly  

what  you have is  o f  the  remain ing  amount  tha t  has been  

pa id  to  Samed Bu l l ian  Group by  [ ind is t inc t ]  2 .85  m i l l ion 

rand wh ich  is  d rawn f rom the  second Maju l  payments  i s  

pa id  to  an  en t i t y  by  the  name o f  S tud io  de  Pab lo .  

 S tud io  de  Pab lo  i s  a  pa r t i cu la r ly  ac t i ve  onshore  

o f fsho re  br idge and i t  then t ransfers  on  the  22n d  o f  Apr i l  

2016 an amount  o f  two hundred  and e igh t  thousand four  

hundred and f i f t y  s ix  do l la rs  in to  the  account  o f  an  en t i t y  

by  the  name o f  F l y  Br idge DMCC.    10 

 F l y  Br idge DMCC may r ing  a  be l l  because i t  was the  

on ly  account  and  the  on ly  company tha t  rece ived payment  

f rom Reg iment  As ia  Sequester  Group and Morn ing  S tar  by 

HSBC in  Hongkong.   Then o f  the  remain ing  amount  o f  

these payments ,  be tween the  21s t  o f  Apr i l  and the  22 n d  o f  

Apr i l  2016 1 .5  m i l l ion  rand is  pa id  in to  an  en t i t y  by  the 

name o f  Zacs Rad io  and TV,  wh ich  I  dea l  w i th  a t  length  in  

my repor t  and appears  to  be  qu i te  a  key par t  o f  a  la rge  

loca l  laundromat .   

 On the  25 t h  o f  Apr i l  f ina l l y  to  dea l  w i th  the  f ina l  20 

s t ream,  one mi l l ion  and f i f t y  thousand rand is  pa id  to  the  

account  o f  CMC Dis t r ibu tors .   CMC Dis t r ibu tors  i s  aga in  a  

feeder  account  fo r  an  onshore  o f fsho re  br idge.   That  one  

mi l l ion  rand is  co-ming led  w i th  o ther  amounts  to  pay CCE 

Hold ings on  the  same day o f  th ree  mi l l ion  seven hundred  
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and fo r ty  e igh t  thousand f i ve  hundred and e igh ty  f ive  rand  

and  then i t  i s  t ransfer red  onto  va r ious Hongkong and  

Ch inese accounts  tha t  I  be l ieve  a re  par t  o f  what  I  ca l l  the  

Hongkong Ch ina  laundromat .   

 I  shou ld  make the  po in t  here  wh ich  I  have not  

ra ised a l ready bu t  they are  d isc losed in  my repor t .   A l l  o f  

the  onshore  o f fshore  br idges tha t  I  have ment ioned he re ,  

CCE Hold ings,  Va lazone and Seat t le  Gra in  fo rm the  sub jec t  

o f  ex tens i ve  invest iga t ions by  the  Reserve  Bank  and in  

each case the  Reserve  Bank  was ab le  to  secure  a  10 

fo r fe i tu re  o f  funds based on the  fac t  tha t  they had  

commi t ted  v io la t i ons  o f  the  ex ten t  cont ro ls  regu la t ions.   

ADV CHASKALSON SC:   Jus t  to  t ie  up  th is  sec t ion  re la t ing  

to  the  f low o f  funds pe r,  on  the  Opt imum purchase.   A t  

page 338 you have a  d iag ram where  you dep ic t  the  to ta l  

Eskom cont r ibu t ion  to  the  purchase.   Can you take  the  

Cha i r  th rough tha t?  

MR HOLDEN:   Cer ta in l y  Cha i r.   Th is  i s  a  very  s imp l i f ied  

vers ion  o f  what  I  have been descr ib ing  in  re la t ion  to  the 

Eskom s t ream.   A t  the  very  top  you have the  en t ry  fo r  20 

Eskom and I  w i l l  zoom in to  i t .   I  have noted a t  the  top  the  

e f fec t i ve  Eskom cont r ibu t ion  to  the  purchase o f  Opt imum is  

one b i l l i on  fo r ty  s ix  m i l l i on  f i ve  hundred and twen ty  two 

thousand e igh t  hundred and s i x ty  f i ve  rand and seventy  

n ine  cents  and tha t  i s  pa id  in  th ree  separa te  s t reams.   
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 The f i rs t  s t ream is  the  s t ream on the  le f t  go ing  tha t  

way down,  and those are  amounts  pa id  s t ra igh t  to  Tegeta  

Dec lara t ion  and Resources.   Those a re  amounts  tha t  a re  

pa id  to  f inance purchase,  be fore  the  purchase takes p lace.   

th is  happened on  the  13 t h  o f  Apr i l .  

 The to ta l  amount  t ransfer red  is  seven hundred and 

e igh ty  two mi l l ion  two hundred and e leven thousand e igh t  

hundred and s ix ty  one rand and  e igh ty  cents .   A t  the 

second s t ream is  the  Centaur  s t ream,  wh ich  I  have then 

i l l us t ra tes  to  re i te ra te  Eskom makes two payments .   10 

 One to  Constan t ine  and one to  Opt imum Cole .   

Those payments  are  then used to  t ransfer  u l t imate ly  in to  

Tegeta 's  and the  Paroda counter  account  and f rom there  to  

pay the  loan account  06467.   I  have h igh l igh ted  these two  

payments  he re  in  red  because tha t  i s  the  amount  der i ved 

f rom Eskom tha t  i t  u l t imate ly  pa id  back to  se t t le  those 

loans.   

 Then the  f ina l  s t ream runs to  the  r igh t  hand s ide  

next  to  Tr i l l i an  s t ream,  where  Eskom pays an amount  o f  

R67 758 027-00 to  Opt imum Cole  wh ich  funds the  payment  20 

o f  130 mi l l ion  rand to  Tegeta  Resources and tha t  funds in  

par t  the  repayment  o f  the  Bank o f  Baroda loan,  and tha t  

e f fec t i ve l y  subs id ises  the  t ransfe r  o f  160 mi l l ion  rand to  

Cent ra l  Ventures .   

 As  I  have ment ioned ea r l ie r  I  assumed in  the  mos t  
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conserva t ive  ana lys i s  tha t  in  th is  s t ream Eskom con t r ibu ted  

R22 311 004-71.  

ADV CHASKALSON SC:   Sor ry  a t  the  top  o f  tha t  r igh t  hand 

co lumn you say  103 mi l l ion  f rom unknown source .   I  

unders tand you have subsequent ly  been ab le  to  ascer ta in  

who tha t  unknown source  was.    

MR HOLDEN:   That  i s  cor rec t  yes .   The subsequent  o f  th is  

d iag ram wou ld  be ,  I  asked the  Commiss ion  to  ident i f y  the  

source  and they were  conf i rmed the  G lencoe In te rnat iona l .   

ADV CHASKALSON SC:   And can you br ie f l y  exp la in  to  the  10 

Cha i r  what  these,  th is  i s  the  second Glencore  payment  tha t  

we have seen in  th is  p rocess.   What  a re  these payments  

fo r?  

MR HOLDEN:   I  am a f ra id  the  ev idence leader  has  caught  

me out .   I  am actua l l y  no t  too  cer ta in  what  they a re  fo r.   

ADV CHASKALSON SC:   Wel l ,  we w i l l  pu t  up  a  document  

tha t  shows tha t  they were  fo r  the  purchase o f  coa l  in  te rms  

o f  cont rac ts  tha t  have been conc luded w i th  the  bus iness 

rescue prac t i t ioners  be fore  the  Guptas  took cont ro l  o f  

Opt imum.  20 

 Mr  Ho lden,  tha t  conc ludes out  ev idence in  re la t ion  

to  the  Opt imum purchase.   The las t  top ic  tha t  I  wou ld  l i ke  

you to  address is  the  more  genera l  i ssue o f  remedies  and  

ac t ion  tha t  m ight  be  taken to  t ry  to  avo id  these sor t  o f  

events  happen ing  aga in  in  the  fu tu re ,  and in  tha t  contex t  I  
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wou ld  l i ke  to  ask  you to  go  to  the  submiss ion  f rom Shadow 

Wor ld  and Open Secre ts ,  tha t  I  th ink  was Annexure  H to  

your  repor t .   

 Unfo r tunate ly  I  have los t  my re ference fo r  i t ,  so  I  

need the  . . .  I  may need indu lgence here .   the  

. . . [ in te rvenes]   

MR HOLDEN:   I  have i t  as  the  f low  o f  funds 20,  page 340.  

ADV CHASKALSON SC:   Thank you ve ry  much,  340.   Now 

we on ly  have ha l f  an  hour  le f t .   Maybe,  I  mean the  s ta r t  o f  

tha t  submiss ion  dea ls  w i th  soc ia l  harm caused by  S ta te  10 

Capture  and mechan isms tha t  m ight  be  pu t  in  p lace  to  

make i t  more  d i f f i cu l t  and to  aver t  tha t  soc ia l  harm in  the 

fu tu re .   

 Can you very,  ve ry  br i e f l y  g ive  an  out l ine  there  and 

then maybe  we can get  in to  more  de ta i l  in  re la t ion  to  ve ry  

spec i f i c  recommendat ions tha t  you  make in  re la t ion  f i rs t  to  

recover ing  some o f  th is  money,  means in  wh ich  some o f  

th is  money might  be  recovered and second ly  in  re la t ion  to  

sys tems or  sanct i ons tha t  m ight  ensure  tha t  co rpora t ions in  

par t i cu la r  a re  less  l i ke ly  t o  en ter  in to  these sor ts  o f  20 

t ransact ions in  the  fu tu re .   

MR HOLDEN:   Cer ta in ly  Cha i r.   I  th ink  my ev idence 

. . . [ in te rvenes]   

ADV CHASKALSON SC:   No,  I  am happy fo r  you to  go .   To  

go  there .   
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MR HOLDEN:   Thank you Cha i r,  th is  repor t  looks  a t  two 

d i f fe ren t  themes as  i t  were  o f  an t i -cor rup t ion  en forcement  

post  fac tor  and  the  f i rs t  sec t ion  looks a t  soc ia l  harm 

caused by  the  grand co r rup t ion  in  S ta te  Capture .   We have  

ident i f ied  th ree  I  th ink  pre t ty  uncont rove rs ia l  e lements  o f  

soc ia l  ha rm in  re la t ion  to  S ta te  Capture .   

 The f i rs t  i s  tha t  i t  a rose on the  ab i l i t y  o f  the  s ta te  to  

de l i ver  on  the i r  const i tu t iona l  ob l iga t ions,  to  be t te r  the 

l i ves  o f  o rd ina ry  South  A f r i cans and de l i ver  on  the  soc io  

economic  r igh ts .   A good example  o f  tha t  i s  the  e ffec t i ve  10 

co l lapse or  ce r ta in ly  the  s ign i f i can t  de te r io ra t ion  o f  the  

serv i ces  prov ided  by  PRASA.  

 The second cost  i s  the  soc ia l  cos t  o f  money be ing  

d ive r ted  f rom serv i ce  de l i very  and o ther  usefu l  soc ia l  

expend i tu re  to  pay br ibes to  c r im ina l  en terp r ises .   A good  

example  he re  is  the  Transnet  locomot ive  cont rac t s  wh ich  

had to  inc lude an  increase in  the  pr ice  to  fac i l i ta te  the  20% 

or  21% depend ing  on the  cont rac t  b r ibe  marg in  tha t  was  

pa id  e f fec t i ve ly  t o  the  Gupta  en te rpr ise  and  as  I  show my 

repor t  tha t  equa ls  about  7 .8  b i l l i on  rand loss  to  the  s ta te .   20 

 That  then has a  [ ind is t inc t ]  e f fec t  as  the  s ta te  has 

to  then in jec t  funds in to  the  GO’s  a t  a  t ime now par t i cu la r  

economic  s t ra in ,  and i t  needs to  cu t  in to  o ther  a reas,  fo r  

example  the  mos t  recent  budget ,  reduced the  budget  fo r  

the  NPA and a lso  reduced the  budget  fo r  the  S IU,  wh ich  is  
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c lea r ly  p rob lemat ic ,  and then f ina l l y  the  soc ia l  harm tha t  

comes f rom the  fa i lu re  o f  the  s ta te  to  de l i ve r  serv i ces ,  

c rea tes  i t s  own  economic  and soc ia l  ha rm and has i nd i rec t  

e f fec t ,  bu t  i t  a lso  may [ ind is t inc t ]  bus inesses or  

en t repreneurs  f rom invest ing  the i r  commonly  peer  o f  

cor rup t ion  and S ta te  Capture .   

 Now I  th ink  these are  a l l  very  uncont rovers ia l  

po in ts .   Where  we th ink  th i s  d i scuss ion  cou ld  go  most  

f ru i t fu l l y  i s  tha t  there  a re  a  number  o f  in te rna t iona l  

examples  where  soc ia l  harm is  cons ide red spec i f i ca l l y  in  10 

re la t ion  to  c i v i l  ac t ions around compensat ion  and  here  I  

w i l l  po in t  jus t  to  some very  qu i ck  re ferences.   

 F i r s t  i s  A r t i c le  34  o f  the  Un i ted  Nat ions convent ion  

aga ins t  cor rup t ion  wh ich  s ta tes  tha t  in  acco rdance w i th  the  

fundamenta l  p r inc ip les  o f  i t s  domest ic  law,  s ta te  shou ld  

address the  consequences o f  co r rup t ion  and in  th is  contex t  

s ta te  par t ies  may  cons ide r  co r rup t ion  a  re levant  fac tor  and 

lega l  p roceed ings  to  annu l  o r  resc ind  the  cont rac t  t ha t  was 

drawn fo r  concess ion  o r  s im i la r  ins t ruments ,  and  I  th ink  

th is  i s  the  emphas is  here ,  o r  t ake  any o the r  remedia l  20 

ac t ion .  

 We have seen th is  approach adopted in  Costa  R ica  

in  a  ve ry  in te res t ing   case,  a  ve ry  p rominent  and  

cont rovers ia l  cor rup t ion  case tha t  took p lace in  Costa  R ica ,  

and what  happened the re  was tha t  upon the  conc lus ion  o f  
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the  cr im ina l  invest iga t ion  the  a t to rney genera l  b rought  a  

c iv i l  c la im aga ins t  the  company tha t  had pa id  the  br ibes,  

and tha t  c iv i l  c l a im e f fec t i ve ly  enumerated the  cost ,  the  

ac tua l  economic  cost  o f  tha t  soc ia l  harm to  the  s ta te  and  

sought ,  I  th ink  i t  was over  a  hundred mi l l ion  do l la rs  in  

re la t ion  to  tha t  spec i f i c  cos t  and the  way they d id  tha t  was 

to  appo in t  economic  exper t s  to  make an assessment  on  

what  the  costs  were ,  bo th  in  te rms o f  the  cost  to  average  

and ord inary  c i t i zens,  and the i r  qua l i t y  o f  l i f e  and potent ia l  

economic  oppor tun i t ies ,  bu t  a lso  what  they saw is  a  knock 10 

on e f fec t  in  the  degradat ion  o f  c i t i zens be l ie f  in  the i r  own  

democracy and how tha t  led  to  them not  engag ing  w i th  the  

e lec to ra l  p rocess .    

 That  p rocess eventua l l y  led  to  a  se t t lement  bu t  I  

th ink  i t  i s  a  ve ry  in te res t ing  example .   one f ina l  po in t  

shou ld  be  make in  re la t ion  to  tha t ,  i s  tha t  impact  wh ich  is  

the  [ ind is t inc t ]  aga ins t  cor rup t ion .   When acknow ledg ing  

soc ia l  harm,  recogn ises tha t  i t  is  a  b road ca tegory  o f  

ind iv idua ls  and peop le  wou ld  su f fe r  harm tha t  i s  beyond  

jus t  the  s ta te  and  s ta te  ins t i tu t ions  and i t  recommends very  20 

c lea r ly  tha t  and  I  w i l l  read the  recommendat ion  he re  

because I  th ink  i t  i s  so  impor tan t :  

 “Whi le  the  convent ion  does not  p rov ide  the  

de f in i t ion  o f  who is  a  v i c t im o f  cor rup t ion ,  i t  i s  impor tan t  to  

adopt  a  b road  and inc lus ive  approach,  recogn ise  
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ind iv idua ls ,  en t i t ies  and s ta tes  and i t  cons ider  v ic t ims o f  

cor rup t ions and  fu r thermore  c iv i l  soc ie t y  and non-

governmenta l  o rgan isa t ions p lay  an  impor tan t  ro le  in  

ensur ing  tha t  v ic t ims a re  rep resented in  co r rup t ion  

proceed ings and as  such . . . ”  

 And I  th ink  th is  i s  the  key po in t :  

 “Shou ld  be  ab le  to  repor t  c r imes,  g ive  ev idence ,  

rep resent  v ic t ims  or  b r ing  pub l i c  in te res t  l i t i ga t ion . ”  

 That  b r ings us  to  the  recommenda t ions f low ing f rom 

tha t  sec t ion  wh ich  appear  a t  page 346 o f  Bund le  20 .    10 

CHAIRPERSON:   Yes.   

MR HOLDEN:   And he re  I  wou ld  l i ke  to  emphas ise  the  f i rs t  

two recommenda t ions.   [ ind is t inc t ]  and Chat te r  Wor ld  

Invest iga t ions,  we be l ieve  tha t  the  Law Commiss ion  shou ld  

research  co l lec t i ve  soc ia l  harm tha t  resu l ts  i n  S ta te  

Capture ,  another  economic  c r ime  and who can ins t i tu te  

lega l  ac t ion  spec i f i ca l l y  to  p rov ide  add i t iona l  g rounds fo r  

lega l  s tand ing  when c la im ing damages or  res t i tu t ion  on  

beha l f  o f  an  SOE and tha t  i s  a  recommendat ion  we have  

made to  the  Law Commiss ion ,  and then the  second  20 

recommendat ion  I  wou ld  l i ke  to  h igh l igh t  here  is  t ha t  we 

wou ld  recommend the  Depar tment  o f  Jus t ice  and  

Const i tu t iona l  Deve lopment ,  deve lop  repor t ing  mechan isms 

fo r  members  o f  the  pub l i c  to  par t i c ipa te  in  repor t ing  and 

address ing  S ta te  Capture  and  o ther  fo rms o f  g rand 



25 JUNE 2021 – DAY 417 
 

Page 70 of 137 
 

cor rup t ion  and  i t  shou ld  be  brought  in  l ine  w i th  

in te rna t iona l  best  p rac t ice .   

 That  i s  the  soc ia l  harm aspect  o f  the  submiss ion .   

ADV CHASKALSON SC:   The next  top ic  tha t  you address 

in  th is  submiss ion  is  remedia l  ac t ion  fo r,  to  be  taken by  

SARS under  Sect ion  23O o f  the  Income Tax Act ,  and can I  

ask  you f i rs t  to  exp la in  what  23O o f  the  Income Tax Act  

says?  

MR HOLDEN:   Cer ta in ly  Cha i r.   I  w i l l  read the  re levant  

parag raph i f  I  may.   Sect ion  23O o f  the  Income Tax Act  10 

reads as  fo l lows:  

 “Deduct ions . . . ”  

 23  is  head l i ned tha t :  

 “Deduct ions are  no t  a l lowed in  de terminat ion  o f  

taxab le  income,  and we have  no  deduct ion  . . .  no  deduct ion  

sha l l  in  any case be made in  respect  o f  the  fo l low ing 

mat te rs  namely  . . . ”  

 A t  subparagraph O:  

 “Any expend i tu re  incu r red  . . . ”  

 Subparagraph O1 :  20 

 “Wor th  a  payment  o f  tha t  expend i tu re  or  the  

agreement  o r  o f fe r  to  make tha t  payment  const i tu tes  an  

ac t iv i t y  contempla ted  in  Chapter  2  o f  the  Prevent ion  and  

Combat ing  o f  Cor rup t  Act iv i t ies  Ac t  2004 a t  po in t  2 ,  wh ich  

const i tu tes  a  f ine  charged or  a  pena l ty  imposed as  a  resu l t  
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o f  an  un lawfu l  ac t i v i t y  car r ied  ou t  in  the  repub l i c  o r  any 

o ther  count ry  i f  tha t  ac t i v i t y  wou ld  have been un lawfu l  had 

i t  been car r ied  ou t  in  another  repub l ic  . . . ”  

 And then f ina l l y  a t  3 :  

 “Any expend i tu re  incu r red  const i tu t ing  f ru i t less  and 

waste fu l  expend i tu re  as  de f ined in  Sect ion  1  o f  the  Pub l ic  

F inance Management  Act  de term ined in  accordance w i th  

tha t  Act  and in  very  broad summary i t  means  tha t  tax  

payers  o f  ind iv idua ls  and compan ies ,  cannot  c la im as  

deduct ions any payments  they make in  fu l f i lment  o f  cor rup t  10 

ac t iv i t y.  

ADV CHASKALSON SC:   And why is  i t  . . .  okay.   What  a re  

the  imp l ica t ions o f  th is  and what  a re  you suggest ing  tha t  

SARS shou ld  be  do ing?  

MR HOLDEN:   Cer ta in ly.   I  have been ve ry  in te res ted  and  

hear tened by  the  ac t ion  tha t  SARS has taken in  re la t ion  to  

Reg iments ,  and in  tha t  ac t ion  what  has happened  is  tha t  

SARS has dec la red payments  tha t  Reg iments  made  to  F i rs t  

Leve l  Laundry  en t i t ies  to  be  non-deduct ib le  and Reg iments  

had ac tua l l y  deducted those amounts  f rom the i r  taxab le  20 

income.   

 The potent ia l  fo r  the  s ta te  to  recoup funds the re  i s  

qu i te  p romis ing ,  and I  wou ld  very,  very  s t rong ly  u rge SARS 

to  cons ider  look ing  a t  a l l  the  ev idence presented  in  my 

repor t  and in  pa r t i cu la r  to  approach those compan ies  tha t  
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pay  any amount  to  F i r s t  Leve l  Laundry  en t i t ies  to  see i f  

they  deducted i t  f rom a  taxab le  income and to  take  the  

appropr ia te  ac t ion  and to  fo l low tha t  [ ind is t inc t ]  o f  

accountab i l i t y  any en t i t y  tha t  rece ived payments  f rom Fi rs t  

Leve l  Laundry  en t i t ies  shou ld  a lso  be  sub jec t  to  an  

invest iga t ion  in  tha t  regard .   

ADV CHASKALSON SC:   Can I  ask  you in  tha t  regard  to  go  

to  page 434 o f  Bund le  20 .    

MR HOLDEN:   I  am there ,  434.    

ADV CHASKALSON SC:   434 and can you ident i f y  tha t  10 

document  to  the  Cha i r?  

MR HOLDEN:   Cer ta in l y  Cha i r,  th is  i s  a  le t te r  be ing  sent  

f rom SARS to  the  pub l i c  o f f i cer  o f  Reg iments  Cap i ta l ,  35 

Burgerson Road  in  I l lovo ,  and fo r  the  a t ten t ion  o f  Mr  

Bernard  Mofakeng and what  i t  se t s  ou t  i s  a  f ina l i sa t ion  o f  

the  aud i t .  

 I  shou ld  ra ther  re fe r  to  i t  as  a  memorandum ra the r  

than a  le t te r,  bu t  i t  ind ica tes  the  f ina l i sa t ion  o f  an  aud i t  

tha t  SARS has under taken in to  Reg iments  Cap i ta l  fo r  the  

years  2014 and 2016.    20 

ADV CHASKALSON SC:   Cha i r,  I  wonder  i f  we cou ld  ask  

fo r  th is  document  a lso  to  be  in t roduced as  an  exh ib i t .  

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:   We are  a t  BV10K.  

CHAIRPERSON:   So  the  le t te r  f rom SARS addressed to  
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Reg iments  da ted  31 March 2021 is  to  be  admi t ted  as  an  

exh ib i t  and w i l l  be  marked as  Exh ib i t ,  d id  you say BV? 

ADV CHASKALSON SC:   K .  

CHAIRPERSON:   BVK,  as  BBVK.   Thank you.   

ADV CHASKALSON SC:   And jus t  very  br ie f l y  to  descr ibe ,  

I  do  no t  want  you  to  take  the  Cha i r  th rough th i s  document .   

Jus t  descr ibe  what  i t  i s  tha t  th is  aud i t  conc ludes in  re la t ion  

to  i ssu ing ,  we l l  recommending increase tax  l iab i l i t y  fo r  

Reg iments  Cap i ta l .   

 Sor ry  Mr  Ho lden ,  I  am not  sure  i f  you  heard  my 10 

quest ion?   

MR HOLDEN:   Cer ta in ly  Cha i r.   

ADV CHASKALSON SC:   So  can you very  br i e f l y  desc r ibe  

what  th is  . . . [ in te rvenes]   

MR HOLDEN:   [ ind is t inc t ]  I  d id .   

ADV CHASKALSON SC:   Thank you.   Can you then answer  

the  quest ion?  

MR HOLDEN:   I  w i l l  answer  tha t .   The,  what  the  

memorandum sets  ou t  in  summary  is  tha t  SARS has found 

tha t  Reg iments  made very  la rge  payments  to  F i r s t  Leve l  20 

Laundry  en t i t ies  Home X,  amongs t  o thers  and has  found 

tha t  those,  tha t  Reg iments  then deducted those payments  

f rom a  taxab le  income as expenses and SARS has now 

ru led  tha t  those  cannot  be  deduct ib le  expenses,  and on  

e f fec t i ve l y  two g rounds.   
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 The f i rs t  g round i s  tha t  i t  const i tu tes  cor rup t  ac t i v i t y  

under  PRACA and there fo re  [ ind i s t inc t ]  tha t  . . . [ in te rvenes]   

CHAIRPERSON:   I  guess you w i l l  have to  repeat  tha t  

sentence Mr  Ho lden.   Sor ry  Mr  Ho lden,  I  guess you w i l l  

have to  go  back  to  maybe th ree  sentences back because 

there  was a  techn ica l  g l i t ch .   We cou ld  no t  hear  some o f  

the  th ings you sa id .    

MR HOLDEN:   Apo log ies  Cha i r.   The essence o f  the  aud i t  

i s  tha t  Reg iments  were  mak ing  payments  to  F i rs t  Leve l  

Laundry  en t i t ies  and dec lar ing  those payments  as  10 

deductab le  expenses.   SARS have now ru led  they are  

de f in i te ly  no t  deductab le  expenses ,  f i rs t  because they are ,  

they const i tu te  the  v io la t ions  o f  PRACA on the i r  own te rms 

and second because deduct ions  were  in  ac tua l  serv i ces  

been prov ided and [ ind is t inc t ] .    

CHAIRPERSON:   We are  no t  succeed ing .   I  th ink  one o f  

the  th ings I  thought  we cou ld  cons ide r  Mr  Chaska lson,  i s  

tha t  a f te r  Mr  Ho lden has f in ished,  maybe the  t ransc r ip t  

cou ld  be  made ava i lab le  to  h im as soon as  poss ib le  so  he  

cou ld  go  th rough  and p ick  up  where  there  are  inaud ib les  20 

tha t  make i t  d i f f i cu l t  to  fo l low what  he  i s  say ing ,  and wh i le  

every th ing  is  f resh  in  h is  m ind,  he  cou ld  ass i s t  to  f i l l  up  or  

f i l l  i n  those gaps.   

 What  do  you th ink  o f  tha t?  

ADV CHASKALSON SC:   I ,  i f  he  wou ld  be  w i l l i ng  to  do  
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tha t ,  I  wou ld  s t rong ly  suppor t .   

CHAIRPERSON:   Or  i f  there  i s  another  way,  I  am jus t  

concerned tha t  in  the  end the  t ransc r ip t  we have ,  shou ld  

be  one where  one can reasonab ly  fo l low what  he  was  

say ing .   

ADV CHASKALSON SC:   Indeed.  

CHAIRPERSON:   So  i f  there  i s  another  way tha t  i s  f ine ,  as  

long as  i n  the  end tha t  whatever  gaps there  may be wh ich  

make i t  d i f f i cu l t  to  unders tand what  he  is  say ing  can be 

f i xed .  10 

ADV CHASKALSON SC:   Be tween our  team and Mr  

Ho lden,  we w i l l  . . . [ in te rvenes]   

CHAIRPERSON:   Ja .   

ADV CHASKALSON SC:   F ind  a  way o f  cur ing  tha t  

p rob lem,  bu t  . . . [ in te rvenes]   

CHAIRPERSON:   Yes.   

ADV CHASKALSON SC:   Fo r  now we a re  r igh t  a t  the  end  

o f  h is  ev idence.   I t  wou ld  be  good i f  we cou ld  f ind  a  way 

jus t  to  comple te  i t .   

CHAIRPERSON:   Ja ,  no .   Le t  us  cont inue.   Yes Mr  Ho lden.   20 

MR HOLDEN:   Apo log ies  Cha i r,  I  am not  qu i te  sure  where  I  

go t  cu t  o f f ,  bu t  I  w i l l  say  aga in  what  the  SARS orde r  found  

. . . [ in te rvenes]   

CHAIRPERSON:   I  th ink  you had,  I  am sor ry.   I  th ink  I  had 

heard  the  f i rs t  g round on wh ich  you sa id  SARS sa id  those  
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amounts  were  no t  deduct ib le .   I  am not  sure  tha t  you had 

got  to  the  second  ground,  bu t  a t  leas t  i f  you  d id ,  then I  d id  

no t  hear  tha t  par t .   

MR HOLDEN:   Thank you Cha i r.   So as  I  sa id  the  f i rs t  

g round is  tha t  they const i tu ted  v io la t ions  under  PRECA.   

The second ground is  tha t  deduct ions cou ld  on ly  be  made 

where  leg i t imate  serv i ces  are  prov ided and none  o f  the  

compan ies  prov ided leg i t imate  serv ices .   

CHAIRPERSON:   Okay.    

ADV CHASKALSON SC:   Now can I  ask  you to  go  to  tab le  10 

113 o f  your  repor t  a t  Bund le  9 ,  wh ich  is  to ta l  payment  to  

F i r s t  Leve l  Laundry  en t i t ies  by  S ta te  Capture .   I t  i s  where  

you i temise  the  o r ig in  and dest ina t ion  o f  the  1 .2  b i l l i on  odd 

tha t  went  to  F i r s t  Leve l  Laundry  en t i t ies .   

MR HOLDEN:   Can I  ge t  a  page re ference?  

ADV CHASKALSON SC:   I t  i s  194.   

MR HOLDEN:    Cer ta in ly,  I  am there .   

ADV CHASKALSON SC:   Now wou ld  the  log ic  o f  the  SARS 

aud i t  le t te r  in  respect  o f  Reg iments  supp ly  equa l l y  to  eve ry  

one o f  these cases tha t  you l i s t  in  tab le  113? 20 

MR HOLDEN:   Abso lu te l y  Cha i r.   

ADV CHASKALSON SC:   Thus fa r  you have conf ined 

yourse l f  to  F i r s t  Leve l  Laundry  en t i t ies .   Can I  pu t  another  

example  to  you?   We heard  on  Tuesday tha t  two sys tems 

made payments  o f  over  300 mi l l ion  to  Seshaba a f te r  be ing  



25 JUNE 2021 – DAY 417 
 

Page 77 of 137 
 

d i rec ted  to  do  so  by  Sa l im Essa.    

 I s  tha t  someth ing  tha t  SARS in  your  op in ion  shou ld  

be  invest iga t ing  in  re la t ion  to  see whethe r  those payments  

were  deduct ib le  sys tems taxab le  income?   

MR HOLDEN:   Abso lu te l y  Cha i r.   

ADV CHASKALSON SC:   And i f  you were  to  ca tegor i se  

more  genera l l y  the  examples  l i ke  tha t  Key Systems 

example ,  tha t  do  no t  re la te  to  payments  d i rec t l y  to  F i rs t  

Leve l  Laundry  en t i t ies ,  how wou ld  you characte r ise  them? 

MR HOLDEN:   I  wou ld  characte r ise  them as payments  10 

made by  s ta te  cont rac tors  to  rec ip ien ts  who fo rmed  par t  o f  

the  Gupta  en terpr ise  or  i n te rmed ia r ies  fo r  the  Gupta  

en terpr i se ,  where  those payments  were  l inked to  the  award  

and fu l f i lment  o f  tha t  cont rac t .   

ADV CHASKALSON SC:   Now I  have not  done my 

prepara t ion ,  bu t  I  suspect  tha t  there  is  a  tab le  in  your  

repor t  wh ich  br ings them a l l  neat ly  togethe r.   I f  we can  

br ie f l y  go  to  your  l i s t  o f  tab les  in  your  repor t  and ident i f y  

what  tab le  tha t  wou ld  be .   

 The l i s t  s ta r ts  on  page 12 and . . . [ in te rvenes]   20 

MR HOLDEN:   The l i s t ,  and a re  you re fer r ing  to  to ta l  

payments  made by  the  s ta te?  

ADV CHASKALSON SC:   No,  I  am look ing  above to ta l  

payments  made to  the  Gupta  en te rpr ise .   

CHAIRPERSON:   D id  you say page 12?  
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ADV CHASKALSON SC:   I t  i s  where  the  l i s t  o f  tab les  s ta r t .   

I  am jus t  hop ing  to  be  ab le  to  ident i f y  our  . . . [ in te rvenes]  

CHAIRPERSON:   Okay.  

ADV CHASKALSON SC:   The re levant  tab le  tha t  we can 

ask  SARS to  look  a t .   

CHAIRPERSON:   That  cannot  be  Bund le  9 ,  you have 

moved to  another  one.   

ADV CHASKALSON SC:   I t  w i l l  be  Bund le  9  Cha i r.   

CHAIRPERSON:   Oh.   That  what  I  see a t  page 12 is  a  

cont inuat ion  o f  a  l i s t  tha t  s ta r ted  much ear l ie r.   10 

ADV CHASKALSON SC:   Indeed.   I  th ink  i t  i s  a t  page,  i f  

we go to  page 225.   I  th ink  I  found  what  w i l l  be  our  tab le .   

CHAIRPERSON:   Okay.   A t  page 225,  tha t  i s  where  we f ind  

tab le  . . . [ in te rvenes]   

ADV CHASKALSON SC:   No,  I  am . . .  maybe we . . .  maybe I  

must  abandon th i s  p ro jec t .   I  have got ,  there  w i l l  be  a  tab le  

there .   We can ask Mr  Ho lden jus t  to  ident i f y  tha t  tab le  

a f te r  the  event .   

CHAIRPERSON:   Yes.   

ADV CHASKALSON SC:   Bu t  you were  ta lk ing  about  20 

payments  tha t  were  made to  Gupta  ident i f ied ,  tha t  were  

made by  cont rac tors  w i th  the  s ta te  to  subcon t rac tors  

essent ia l l y  p laced there  by  the  Gupta  en te rpr i se .   I s  tha t  

cor rec t?  

MR HOLDEN:   That  i s  cor rec t  Cha i r.   
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ADV CHASKALSON SC:   I  am a f ra id  our  s igna l  i s  

. . . [ in te rvenes]   

CHAIRPERSON:   Ja .   

ADV CHASKALSON SC:   I s  d ropp ing  aga in .  

CHAIRPERSON:   Yes.   

MR HOLDEN:   That  i s  cor rec t  Cha i r.   

CHAIRPERSON:   Okay,  okay i t  i s  back.   

MR HOLDEN:   And I  fo r tunate ly  f ound the  re fe rence tha t  

you are  re fer r i ng  to .   I t  i s  tab le  134.    

ADV CHASKALSON SC:   And the  page number  fo r  tha t?  10 

MR HOLDEN:   Tab le  134 s ta r ts  a t  226 fo r  the  re levant  

[ ind is t inc t ]  tab le  i s  a t  page [ ind is t inc t ] .  

ADV CHASKALSON SC:   So  i t  i s  f rom page 226,  sor ry.   I t  

i s  f rom page 227 onwards?  

MR HOLDEN:   [ ind is t inc t ] ,  ja .  

CHAIRPERSON:   Ja .   226 a t  the  bo t tom.    

ADV CHASKALSON SC:   And the  sect ion  wou ld  be  the  

sect ion  headed payments  by  s ta te  cont rac tors  der ived f rom 

Sta te  Capture  cont rac ts  a t  page 227 as  opposed to  d i rec t  

payments  to  the  Gupta  en terpr i se .   20 

MR HOLDEN:   That  i s  cor rec t .   I t  ac tua l l y  [ ind i s t inc t ] .  

ADV CHASKALSON SC:   Yes,  FO9,  228.   So i t  i s  payments  

by  s ta te  cont rac tors  der i ved f rom Sta te  Captu re .   

CHAIRPERSON:   Yes.   

ADV CHASKALSON SC:   The nex t  i ssue tha t  you dea l  w i th  
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in  te rms o f  remedia l  ac t ion  is  debarment .   Can you  exp la in  

what  you mean by  debarment  and what  you are  

recommending in  tha t  regard?  

MR HOLDEN:   Cer ta in l y  Cha i r.   Debarment  i s  a  too l  tha t  

a l lows the  s ta te  to  des ignate  an  ind iv idua l  company or  

supp l ie r  tha t  have commi t ted  a  v io la t ion  o f  the  prac t ice  fo r  

governance,  usua l l y  the  v io la t ion  o f  PRECA o r  fa i lu re  to  

de l i ver  a  cont rac t ,  and then e f fec t i ve ly  i t  makes sure  tha t  

the  s ta te  i ssues no fu r the r  cont rac ts  to  tha t  company,  fo r  

an  ex tended pe r iod  o f  t ime.   10 

 What  we found in  our  very  long per iod  o f  work  in  

re la t ion  to  an t i -cor rup t ion  en fo rcement  a round the  wor ld ,  i s  

tha t  the  issue tha t  most  a la rms,  the  shareho lders  o f  la rge  

corpo ra t ions is  no t  necessar i l y  the  payment  o f  f ines  wh ich  

may become the  cost  o f  do ing  bus iness in  many o f  them,  

bu t  i t  i s  the  idea  o f  los ing  po tent i a l  fu tu re  income,  and a 

s t rong debarment  reg ime is  I  th ink  fundamenta l  to  c rea t ing  

a  sys tem where  you do not  have a  repet i t ion  o f  S ta te  

Capture  and co r rup t ion  and in  th is  regard  I  am very  

p leased to  see tha t  the  dra f t  ac t  [ ind is t inc t ]  exact  name.   20 

 The dra f t  pub l i c  p rocu rement  ac t  ac tua l l y  env isages  

the  crea t ion  o f  a  cent ra l i sed  debarment  p rocess overseen 

by  an  independent  regu la tor  and wh ich  I  th ink  wou ld  be  a  

rea l l y  g rea t  s tep  fo rward  fo r  South  A f r i ca .   The one nuance 

I  wou ld  add,  i s  tha t  I  do  be l ieve  tha t  the  d ra f t  pub l i c  
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p rocu rement  ac t  shou ld  cons ide r  inc lud ing  some 

mechan ism to  wh ich  the  regu la tor  i s  empowered to  c rea te  a  

proact ive  invest iga t ion  un i t  tha t  wou ld  p roact ive ly  mon i to r  

p rocu rement  as  they take  p lace,  as  a  preventa t i ve  too l .   

 I  fea t  tha t  w i thout  tha t  ind i ca t i ve ,  independent  

invest iga t ive  mechan ism the  regu la tor  may not  de tec t  a l l  o f  

those payments  and o f  course  there  is  way fo r  tha t  to  be 

dec ided,  fo r  example  i t  cou ld  be  tha t  p rocurement  over  a  

cer ta in  va lue ,  say  ten  m i l l ion  rand,  wou ld  immedia te l y  

t r igger  a  compl iance check and a  mon i to r ing  p rocess by  10 

the  regu la to r.   

 I  th ink  tha t  wou ld  be  a  great  add i t ion  to  and a  great  

in te rvent ion  in te rn  shar ing  goods,  pub l i shed [ ind is t inc t ]  

p rac t ice .   

ADV CHASKALSON SC:   Can I  ask  you to  go  to  page 524  

o f  Bund le  20 ,  jus t  so  tha t  we can  ident i f y  the  dra f t  pub l i c  

p rocu rement  b i l l  tha t  you are  ta lk ing  to .   Page 524.    

MR HOLDEN:   I  am there .   

ADV CHASKALSON SC:   And can,  i s  tha t  the  document  

tha t  you a re  re fer r ing  to  when you ta lk  about  the  dra f t  20 

pub l i c  p rocurement  ac t?  

MR HOLDEN:   That  i s  cor rec t  Cha i r.   

ADV CHASKALSON SC:   Cha i r,  can we admi t  i s  as  an  

annexure?  

CHAIRPERSON:   Yes.   That  wou ld  be  . . . [ in te rvenes]   
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ADV CHASKALSON SC:   BV10L,  L fo r  Lema.  

CHAIRPERSON:   The dra f t  pub l i c  p rocurement  b i l l  w i l l  be  

admi t ted ,  wh ich  appears  a t  page  524 w i l l  be  admi t ted  as  

Exh ib i t  BB [ ind is t inc t ] .  

ADV CHASKALSON SC:   And jus t  to  c la r i f y,  i f  you  go to  

page 543,  Sect ion  22  o f  the  dra f t  b i l l ,  tha t  i s  the  proposed 

debarment  reg ime in  the ,  in  the  dra f t  b i l l .   A re  there  any  

comments  in  re la t ion  to  tha t  p roposed debarment  reg ime 

tha t  you wou ld  make to  the  Cha i r?  

MR HOLDEN:   Cer ta in ly.   I  th ink  to  re i te ra te ,  I  th ink  tha t  10 

debarment  funct ion  wou ld  work  best  in  those cases where  

the  regu la tor  has a  proact ive  invest iga t ive  funct ion  and 

tha t  can ac t  as  a  break on  potent ia l  pure  procurement  

p rac t ices .   

 I  th ink  i t  wou ld  make a  very  substant ia l  d i f fe rence  

to  South  A f r i ca .   I  shou ld  ment ion  tha t  I  th ink  two fu r ther  

recommendat ions  shou ld  be  cons idered.   I  th ink  i t  shou ld  

be ,  and I  imag ine  tha t  i t  wou ld  be ,  tha t  the  regu la tor  

shou ld  be  empowered to  c rea te  a  pub l i ca l l y  ava i lab le  

da tabase o f  a l l  compan ies  who has been p laced  under  20 

debarment  o r  be ing  invest iga ted  fo r  debarment ,  because i t  

does ac tua l l y,  the  Act  does a l low fo r  a  temporary  

suspens ion  or  temporary  debarment .    

 The deta i led  reasons fo r  tha t  debarment  and  

suspens ion  and I  th ink  in  the  case,  obv ious l y  pub l i ca l l y  
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ava i lab le  to  a l l  c i t i zens to  be  ab le  to  read and in te r rogate ,  

tha t  w i l l  a lso  a l low account ing  o f f i cers  to  very  eas i l y  

invest iga te  whether  the  compan ies  are  added to  tha t  

da tabase.   

 Th is  may be add ing  too  many th ings to  the i r  w ish  

l i s t ,  bu t  I  do  th ink  there  i s  some power  in  the  s ta te  where  i t  

p laces a  mul t ina t iona l  company on  debarment ,  to  a le r t  the  

au thor i t ies  in  i t s  home count ry  t ha t  i t  has  been  p laced  

under  debarment  and whether  they want  to  take  s im i la r  

ac t ion  as  we l l .   10 

ADV CHASKALSON SC:   Now the re  is  one issue tha t  I  do 

no t  see in  th is  d ra f t  b i l l ,  wh ich  is  tha t  as  I  read the  dra f t  

b i l l ,  debarment  consequences app ly  on ly  to  the  en t i t y  i t se l f  

tha t  has been found to  have cont ravened the  var ious or  to  

be  gu i l t y  o f  one o f  the  var ious  grounds o f  debarment ,  no t  

to  the  ind iv idua ls  who cont ro l  tha t  en t i t y  o r  who  are  the  

benef ic ia l  owners  o f  tha t  en t i t y.   

 I s  there  any way in  wh ich  th is  sor t  o f  i ssue is  

addressed e lsewhere  in  the  wor ld ,  o f  wh ich  you are  aware?  

MR HOLDEN:   In  a  lo t  o f  d i f fe ren t  p rocu rement  p rocesses,  20 

and I  am re fe r r i ng  the re  to  the  UN in  par t i cu la r,  i s  tha t  

d i rec tors  o f  compan ies  have to  ind ica te  the i r  past  and  

prev ious d i rec torsh ips  in  any tender  p rocess,  wh ich  w i l l  

then a l low them to  a l low the  account ing  o f f i ce r  in  th is  case  

to  ident i f y  whether  they have been invo lved in  any o ther  
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company tha t  has  de f rauded the  s ta te  in  some way.   

 I  cou ld  see very  eas i l y  how i t  wou ld  be  a  very  

s t ra igh t  fo rward  p rocess fo r  peop le  to  be  debar red  fo r  the i r  

work  in  company  A ,  and then spend not  ve ry  much  money 

to  fo rm company B ,  to  ge t  a round those debarment  i ssues,  

and tha t  shou ld  obv ious l y  be  fac to red in to  the  pub l i c  

p rocu rement  regu la t ions,  bu t  i t  shou ld  a lso  ex tend to  

d i rec tors  and tha t  i t  shou ld  exp l i c i t l y  ca l l  fo r  account ing  

o f f i cers  to  asce r ta in  the  h is to ry  o f  the  d i rec tors  and the i r  

p rev ious compan ies  in  re la t ion  to  tha t .   10 

ADV CHASKALSON SC:   I  am aware  tha t  we are  runn ing  

shor t  o f  t ime,  bu t  we are  l i te ra l l y  maybe f i ve  or  ten  m inutes  

be fore  the  end.   Cha i r  . . . [ in te rvenes]   

CHAIRPERSON:   We can cont inue .   

ADV CHASKALSON SC:   Thank you very  much Cha i r.   In  

the  submiss ion  Annexure  VVH,  VV10H there  is  a  d iscuss ion  

o f  the  ro le  o f  se t t lements  in  c iv i l  and cr im ina l  c la ims and 

defer red  prosecu t ion  agreements .   Do you want  b r ie f l y  to  

o r  can you b r ie f l y  address the  Cha i r  on  those submiss ions?  

MR HOLDEN:   Cer ta in ly  Cha i r.   The reason tha t  we  20 

t raversed those i ssues,  i s  par t ia l l y  because o f  our  work  in  

mon i to r i ng  how se t t lements  a re  used and abused  

th roughout  the  wor ld  when i t  comes to  an t i -co r rup t ion  

en forcement .   

 There  is  a  very  much a  very  l i ve  d iscuss ion  and  
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an t i -cor rup t ion  communi ty  about  what  se t t lement  ac tua l l y  

ach ieve.   In  the  US they have a  reg ime ca l led  the  fo re ign  

[ ind is t inc t ]  p rac t ices  ac t  reg ime,  SCPA,  wh ich  is  en forced 

qu i te  aggress ive l y.   

 But  i t  i s  en forced th rough what  they ca l l  de fer red  

prosecut ion  agreements ,  wh ich  are  e f fec t i ve ly  non-cr im ina l  

se t t lements  o r  an  agreement  to  de fer  a  p rosecut ion  and fo r  

tha t  en t i t y  to  pay  a  f ine  and what  we have seen is  a  lo t  o f  

cause fo r  a  lo t  o f  count r ies  to  adopt  a  s im i la r  p rocess,  

because i t  i s  seen as  a  way o f  exped i t ing  an t i -cor rup t ion  10 

procedures and i t  i s  seen as  a  way o f  exped i t ing  the  s ta te  

to  recoup ing  funds f rom cor rup t ion .  

 But  what  we  have ac tua l l y  seen in  these  

ju r isd i c t ions and I  am ta lk ing  he re  to  the  exper ience in  the  

US and increas ing  the  exper ience in  the  UK as we l l ,  i s  tha t  

those ac t s  do  no t  de ter  cor rup t ion  a t  a l l .   In  fac t  there  i s  

an  incred ib ly  h igh  ra te  o f  . . . [ ind is t inc t ]  fo r  compan ies  tha t  

a re  i ssued defer red  prosecut ion  agreements ,  inc reas ing ly  i t  

seems tha t  compan ies  and I  am ta lk ing  here  about  very  

la rge  in te rnat iona l  compan ies ,  may  cons ider  pay ing  a  br ibe  20 

jus t  a  cost  o f  do ing  bus iness and cons ider ing  tha t  the  

[ ind is t inc t ]  de tec t ion  fo r  co r rup t ion  is  qu i te  low  in  the  

in te rnat iona l  communi ty,  they may cons ide r  tha t  good  

bus iness and tha t  i s  the  exact  oppos i te  o f  what  you want  to  

ach ieve.   



25 JUNE 2021 – DAY 417 
 

Page 86 of 137 
 

 I t  a lso  c rea tes  a  sys tem where  you have e f fec t i ve l y  

due to  your  jus t i ce  sys tem,  where  somebody  who is  

a r res ted  and p rosecuted you know,  faces fa r  harsher  

sentences fo r  shop l i f t ing  a  loa f  o f  b read than an execut ive  

in  corpora te  who perpet ra tes  a  f raud o f  g rea t  sca le  aga ins t  

the i r  count ry  o r  [ ind is t inc t ] .   

 That  i s  c lea r ly  no t  acceptab le  on  an ac t  o f  jus t i ce .   

Two o ther  fea tu res  o f  p roper t y  spheres tha t  a re  very  

prob lemat ic  i s  tha t  genera l l y  speak ing  they w i l l  on ly  

inc lude a  l im i ted  d isc losu re  o f  the  o f fence and the  10 

in fo rmat ion  o f  the  o f fence in  the  pub l i c  domain ,  wh ich  may 

prec lude o ther  ju r i sd ic t ions  who  are  in te res ted  in  tha t  

company f rom proceed ing  w i th  the i r  own  cr im ina l  

invest iga t ions.   

 You a lmost  never  see execu t ives  in  t hose  

compan ies  how to  account  in  any  poss ib le  way they are  

never  p rosecuted  fo r  o r  they are  p rosecuted as  an  ex t reme 

rar i t y  and i t  does seem to  me very  obv ious de te r ren t  a  

c r ime,  i s  tha t  the  execut ives  o f  those compan ies  who have 

been invo lved in  S ta te  Captu re  face  rea l  c r im ina l  20 

consequences fo r  the i r  ac t ions  and then f ina l l y  the  

in t roduct ion  o f  [ ind is t inc t ]  where  i t  may a l low the  s ta te  to  

earn  a  cer ta in  amount  o f  money.   

 I t  does not  c rea te  a  c r im ina l  record ,  and tha t  means  

tha t  the  debarment  funct ion  wh ich  I  th ink  i s  abso lu te l y  



25 JUNE 2021 – DAY 417 
 

Page 87 of 137 
 

fundamenta l  in  cha l leng ing  cor rup t ion  can no l onger  be  

used.   So where  the  s ta te  may be compel led  to  cons ide r  

the  in t roduct ion  o f  PPA’s  we wou ld  very,  ve ry,  ve ry  s t rong ly  

a rgue aga ins t  tha t  bu t  i t  i s  no t  to  say o f  course  tha t  we do  

not  th ink  p lea  agreements  cou ld  be  usefu l ,  because p lea  

agreements  do  acce lera te  the  process o f  cor rup t i on  and 

can a l low fo r  a  se t t lement  o f  a  po ten t ia l l y  d i f f i cu l t  

cor rup t ion  case more  speed i ly  and the  recovery  o f  funds,  

bu t  the  d i f fe rence  there  is  tha t  a  c r im ina l  p lea  agreement  i s  

. . .  has  jud i c ia l  overs igh t  f i rs t  o f  a l l .    10 

 So a  judge can  dec ide  whether  i t  i s  fa i r,  and i t  

means tha t  there  is  a  fa i r  exchange in  the  sense tha t  a  

company or  an  i nd iv idua l  may rece ive  a  l esser  sentence in  

re tu rn  to  someth ing  e l se ,  wh ich  is  usua l l y  a  fu l l  d isc losure  

o f  a l l  the  in fo rmat ion  o f  the  ac t ,  and tha t  can be 

fundamenta l  to  fu r the r  p rosecut ions and a lso  to  he lp  in  

in te rna t iona l  p rosecut ions as  we l l .   

 So  we wou ld  s t rong ly  recommend,  we th ink  tha t  

p lea  ag reements  are  a  po tent ia l l y  very  usefu l  means o f  

pursu ing  cor rup t i on ,  and we wou ld  argue very  s t rong ly  20 

aga ins t  an  ou t  o f  cou r t  se t t lement  o f  any k ind  and defer red  

prosecut ion  ag reements .   

ADV CHASKALSON SC:   And the  las t  top ic  tha t  you dea l  

w i th  in  re la t ion  to  f igh t ing  cor rup t ion  is  the  need fo r  more  

t ransparency.   Can you ve ry  br ie f l y  descr ibe  to  the  Cha i r  
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what  you are  p ropos ing  in  tha t  regard?  

MR HOLDEN:   Cer ta in l y  Cha i r.   I  th ink  the  phrase used to  

be  Sun l igh t  i s  the  best  d is in fec tan t ,  bu t  I  have  been  

in fo rmed tha t  Sun l igh t  does not  d is in fec t  anyth ing .   Never  

the  less  t ransparency is  abso lu te ly  v i ta l  to  a t tack  the  

cor rup t ion  in  a l l  i t s  fo rms and I  th ink  there  is  a  number  o f  

key  areas where  the  t ransparency or  I  th ink  South  A f r i ca  

shou ld  rea l l y  jo in  what  i s  becoming a  b i t  o f  a  t ransparency 

revo lu t ion  around  the  wor ld ,  and I  th ink  t here  i s  a  coup le  o f  

s i tes  where  tha t  cou ld  be  imp lemented.   10 

 I  th ink  one is  w i th  the  compan ies  and in te l lec tua l  

p roper t ies  commiss ion .   As  i t  s tands r igh t  now,  i t  cos ts  

South  A f r i can c i t i zens qu i te  a  lo t  o f  money to  check  fo r  the  

ex i s tence o f  a  company and who i t s  d i rec tors  a re  and what  

the i r  ID  numbers  are .   

 That  i s  ac tua l l y  very  unusua l  in  the  in te rnat iona l ,  in  

in te rna t iona l  exper ience where  i t  i s  genera l l y  f ree  a t  the  

po in t  o f  access fo r  a l l  c i t i zens to  check  who d i rec ts  the  

company.   I  a lso  th ink  and I  wou ld  very  s t rong ly  a rgue tha t  

tha t  shou ld  become a  f ree ly  ava i l ab le  pub l i c  da tabase and 20 

obv ious ly  there  can be d iscuss ions about  how the  income 

tha t  CIPC might  lose  f rom tha t  cou ld  be  a l l  se t ,  bu t  I  th ink  

the  game to  t ransparency wou ld  be  abso lu te ly  enormous.    

 The second th ing  tha t  myse l f  and a  lo t  o f  o the r  

invest iga to rs  and invest iga t ive  journa l i s ts  have  rea l l y  
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s t rugg led  w i th  i s  the  issue o f  f ind ing  ou t  the  benef ic ia l  

ownersh ip  o f  compan ies .   I t  i s  now very  common around  

the  wor ld  tha t  a l l  compan ies  have to  dec la re  the i r  

benef ic ia l  owner.   

 I  th ink  tha t  shou ld  become a  par t  o f  the  CIPC’s  

d isc losure  reg imes,  i t  i s  no t  jus t  the  d i rec tors  who may be  

normal  d i rec to rs  in  any event ,  bu t  i t  shou ld  be  es tab l i shed  

who ac tua l l y  owns the  company or  what  o ther  compan ies  or  

t rus t  compan ies  own tha t  company.   

 Then the  las t  recommendat ion  on  my w ish  l i s t  and I  10 

know I  am go ing  th rough a  lo t  o f  [ ind is t inc t ] ,  bu t  as  i t  

cur ren t ly  s tands,  there  i s  a  rea l  p rob lem t ry ing  to  es tab l i sh  

the  shareho ld ing  in  a  company.   I f  you  are  a  member  o f  the  

pub l i c .   

 As  i t  s tands under  the  Companies  Act ,  the  share  

reg i s te rs  o f  the  compan ies  pres ide  w i th  the  company 

aud i to rs  and in  my exper ience I  have t r ied ,  I  do  no t  know 

how many t imes ,  to  wr i te  to  company aud i to rs  o f  the 

compan ies  themse lves and say under  the  Companies  Act  

you need to  supp ly  us  on  reques t  o f  the  share  reg is te rs  20 

and they a re  never  de l i vered.   

 Ac tua l l y  th is  i s  qu i te  a  s t range way o f  o rgan is ing  

th ings,  because in  mul t ip le  o f  the  ju r isd i c t ions  in  fac t  a l l  o f  

the  ju r isd i c t ions  tha t  I  was  access ing  records in  

compi la t ion  o f  th is  repor t ,  the  share  reg i s te rs  a re  s im i la r  to  
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the  reg i s t ry  o f  compan ies .   

 So I  wou ld  recommend tha t  the  share  reg is te rs  o r  a t  

leas t  [ ind is t inc t ]  se t t ing  ou t  the  ownersh ip  as  soon as  i t  

has  been sa id ,  the  CIPC on a  rou t ine  bas is  and tha t  

c i t i zens shou ld  be  a l lowed to  access tha t  in fo rmat ion ,  

e i ther  by  pay ing  to  download  an annua l  re tu rn  or  

po ten t ia l l y  c rea te  the  po in t  o f  v iews.   

 I  th ink  tha t  wou ld  make an  abso lu te l y  huge  

d i f fe rence to  unders tand ing ,  ident i f y ing  the  rea l  onus and  

the  rea l  movers  beh ind  spec ia l  purpose veh ic les  tha t  a re  10 

used th roughout ,  I  th ink  i t  wou ld  be  inc red ib ly  impor tan t  to  

do  tha t .   

ADV CHASKALSON SC:   And  f ina l l y  t ransparency in  

re la t ion  to  pub l i c  cont rac ts  and dec is ion  mak ing  processes  

as  an  SCU address.   

MR HOLDEN:   Cer ta in ly.   There  is ,  and I  am hes i tan t  to  

use NGO [ ind is t inc t ]  an t i -co r rup t ion  speak he re ,  bu t  there  

is  a  b i t  o f  a ,  there  is  an  ove r  cont rac t ing  revo lu t ion  tha t  i s  

happen ing  in  many p laces where  as  s tandard ,  huge  

amounts  o f  in fo rmat ion  are  made  fo r  f ree  ava i lab le  to  the  20 

pub l i c  about  cont rac t ing .  

 That  in fo rmat ion  runs f rom the  issu ing  o f  tenders  to  

the  award  o f  tenders .   So i f  I  was to  use an example ,  the  

European un ion  has a  sys tem ca l led  TED or  tenders  

e lec t ron i c  da i l y.   Every  s ing le  tender  o r  award  tha t  i s  
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i ssued by  a  s ta te  anywhere  in  the  EU,  fu l l  in fo rmat ion  is  

pu t  on l ine  fo r  tha t  tender.   

 So the  tender  award  is  pub l i c ised.   You can 

download i t  and i t  i s  there  fo reve r.   The tender  award  is  

a lso  announced and tha t  i s  very  impor tan t ,  because what  i s  

d isc losed in  tha t  tender  award  a re  th ings l i ke  who the  

w inn ing  b idder  i s .   

 What  the  to ta l  amount  they pa id ,  was.   How many  

o ther  peop le  were  b idd ing  fo r  th is  cont rac t .   I f  i t  was a  

s ing le  b id  cont rac t ,  why was i t  a  s ing le  b id  cont rac t .  What  10 

is  env isaged under  tha t  cont rac t ,  whethe r  and I  th ink  th i s  

i s  rea l l y  key  here ,  whether  tha t  cont rac t  a l lows the  pr imary  

cont rac tor  to  use any subcont rac tors  and how much w i l l  

they  eventua l l y  spend on cont rac tors  and i t  seems in  

re la t ion  to  the  Gupta  en terpr ise  tha t  tha t  was a  common 

theme o f  how they p rocured S ta te  Capture  in  the  Free 

S ta te  in  par t i cu la r  was e f fec t i ve ly  bogus subcont rac tors  on  

cont rac ts  to  the  s ta te .   

 I t  a lso  inc ludes  a  ve ry  usefu l  b reakdown o f  the  

ra t iona le  beh ind  the  award ,  and tha t  inc ludes descr ib ing  20 

the  scor ing  c r i te r ia  and how those scor ing  cr i te r ia  were  

reached,  and a lso  prov ides the  ac tua l l y  score  o f  d i f fe ren t  

b idders  under  those d i f fe ren t  sub domains.   

 Obv ious l y  there  i s  a  degree o f  l im i ta t ion  o f  what  i s  

d isc losed under  commerc ia l  conf ident ia l i t y,  bu t  a  common 
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th ing  tha t  i s  done there ,  i s  to  no t  on ly  l i s t  the  number  o f  

tendere rs ,  bu t  to  ind ica te  the  h ighest  and lowest  va lue  

o f fe red  by  d i f fe ren t  se rv i ce  prov iders  in  re la t ion  to  tha t  

cont rac t .   

 You w i l l  see  there  is  a  b ig  d iscrepancy between the  

amount  tha t  i s  ac tua l l y  awarded and the  lowest  poss ib le  

b id .   Now I  do  no t  be l ieve ,  those  are  no t  a lways go ing  to  

be  s i l ver  bu l le ts  i n  f igh t ing  cor rup t ion  bu t  I  do  th ink  hav ing  

a  sys tem l i ke  tha t  in  p lace  and I  unders tand the re  w i l l  be  

techn ica l  i ssues there  and there  wou ld  be  an ach ievement  10 

f igure  in  runn ing ,  bu t  I  th ink  i t  wou ld  mass ive ly  improve the  

ab i l i t y  o f  the  s ta te  themse lves,  o f  compan ies  and  peop le  

do ing  bus iness and ord ina ry  c i t i zens to  unders tand how the  

taxpayer  money is  spent  and to  use those documents  to  

ensure  tha t  co r rup t ion  is  [ ind is t inc t ] .  

 I  th ink  to  myse l f  how much ear l ie r  wou ld  the  Est ina  

Fr ieda Da i ry  scanda l  have been caught  i f  a l l ,  i f  the  

procu rement  p rocess and the  tender  documents  and the  

cont rac t  award  were  p laced on  a  pub l i ca l l y  ava i lab le  

webs i te .   20 

 I  th ink  i t  wou ld  have been detec ted  fa r  ear l ie r  and i t  

wou ld  have s topped the  f r i vo lous  the f t  o f  vas t  amounts  o f  

money f rom some o f  the  poorest  peop le  in  the  coun t ry,  and  

I  th ink  tha t  sor t  o f  leve l  o f  t ransparency cou ld  make  a  huge 

and fundamenta l  d i f fe rence to  the  hea l th  o f  South  A f r i ca ’s  
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democracy.   

ADV CHASKALSON SC:   Mr  Ho lden,  i s  the re  anyth ing  e l se  

tha t  you wou ld  l i ke  to  address the  Cha i r  on  a t  th is  po in t?  

MR HOLDEN:   A t  th is  po in t  Cha i r,  I  was go ing  to  ra ise  a  

po tent ia l l y  ve ry  cont rovers ia l  po in t ,  wh ich  I  have now 

dec ided not  to  pursue because I  th ink  I  m ight  become the  

least  popu la r  person in  South  A f r i ca .   I  w i l l  pu t  i t  ou t  there  

fo r  d iscuss ion ,  i f  I  may ra ther  than mak ing  a  

recommendat ion .   

 I s  tha t  in  cer ta in  count r ies  a round the  wor ld  and  10 

Norway is  a  ve ry  good example ,  there  is  a  sys tem whereby 

every  s ing le  i nd i v idua l  and  every  company in  the  count ry ’s  

tax  re tu rns  o r  a  summary o f  those tax  re turns  a re  made 

ava i lab le  pub l i ca l l y  on  a  da tabase.   

 So eve ry  c i t i zen  in  the  count ry  can check what  the  

pr ime min i s te r  o r  the i r  m in is te r  o f  fo re ign  a f fa i rs  o r  

whatever  i ssue they want  to ,  and they can ac tua l l y  even  

check the i r  ne ighbour  i f  they  want  to ,  what  the  to ta l  

amount  o f  taxab le  income was and how much they  ac tua l l y  

pa id  in  tax .   20 

 I t  i s  a  very  br i e f  summary bu t  the re  is  a  . . .  there  w i l l  

be  a  number  o f  d i f fe ren t  surveys and inves t iga t ions  

in te rac ted  in  the  Norway wh ich  has shown tha t  tha t  

mass ive ly  increases the  t rus t  o f  c i t i zens in  the  pub l i c  

o f f i c ia ls ,  bu t  i t  a lso  de tec t s  . . .  i t  de tec ts  income tha t  
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cannot  rea l l y  be  jus t i f ied .   

 I t  i s  a lmost  l i ke  a  thumbna i l  l i f es ty le  o r  I  am no t  

go ing  to  say I  recommend tha t  be  in t roduced in to  South  

A f r i ca ,  bu t  I  th ink  i t  wou ld  be  an  in te res t ing  th ing  fo r  the 

Commiss ion  to  cons ide r  tha t  and  fo r  the  broader  pub l i c  

maybe d iscuss the  pro 's  and cons o f  a  sys tem l i ke  tha t ,  

and how i t  cou ld  improve t ransparency.  

CHAIRPERSON:   Okay.    

ADV CHASKALSON SC:   Mr  Ho lden,  you have g iven us  

some ext raord inary  tes t imony over  a  per iod  o f  severa l  10 

months ,  thank you very  much fo r  tha t .   I s  there  anyth ing  

tha t  we had missed tha t  you wou ld  want  to  say as  a  las t ,  

as  a  sor t  o f  par t ing  shot  o r  can we f ina l l y  say  goodbye and 

thank you?  

MR HOLDEN:   I f  I  may,  I  wou ld  l i ke  to  beg the  indu lgence  

o f  the  Cha i r  i f  I  may.   Whi le  I  was prepar ing  th is  ev idence,  

my fa the r  d ied  very  unexpected ly  and very  sudden ly  in  

South  A f r i ca .   He d ied  a t  the  age o f  68  and because o f  

Cov id  I  have not  been ab le  to  go  back and pay my las t  

respect .   20 

 I  know he was  very  exc i ted  about  my ev idence 

before  the  Zondo  Commiss ion  and  very  p roud and to  the  

ex ten t  tha t  th is  ev idence is  use fu l  to  the  Commiss ion ,  I  

wou ld  l i ke  to  ded ica te  i t  in  h is  name.    

CHAIRPERSON:   Thank you ve ry  much Mr  Ho lden.   Our  
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condo lences about  the  pass ing  on  o f  your  fa the r,  and we . . .  

you ment ioned tha t  he  passed on wh i le  you were  engaged  

in  th is  p rocess o f  ass i s t ing  the  commiss ion  and tha t  he  was 

proud o f  your  ro le  in  tha t  regard .   

 I  jus t  want  to  take  th is  oppor tun i ty  to  thank you fo r  

the  ev idence you  have g i ven.   Qu i te  c lear ly  the re  was a  lo t  

o f  invest iga t ion  and research  tha t  has gone in to  a l l  o f  th is .   

I  rea l l y  thank you .   Your  ev idence is  very  en l igh ten ing  and 

cer ta in ly  i t  he lps  South  A f r i cans to  unders tand  a  very  

impor tan t  par t  o f  what  was happen ing  w i th  regard  to  the i r  10 

money tha t  was used in  cer ta in  t ransact ions,  in  a  way to  

say the  least  tha t  i s  quest ionab le .   

 Thank you very  much.   We rea l l y  apprec ia te  i t .   I  

accept  tha t  th is  m ight  be  the  las t  t ime tha t  you appear  to  

g ive  ev idence,  bu t  I  suspect  tha t  we are  s t i l l  go ing  to  need 

you to  in te rac t  w i th  the  Commiss ion  fo r  qu i te  some t ime in  

regard  to  mat te rs  tha t  you have covered.   

 Thank you ve ry  much,  and once aga in  ou r  

condo lences to  you and your  fami l y.   Thank you Mr  Ho lden.    

MR HOLDEN:   Thank you Cha i r,  thank you very  much.  20 

CHAIRPERSON:   Thank you.   You are  now excused,  thank  

you.   Mr  Chaska lson,  i t  i s  obv ious  tha t  you and your  team 

worked ex t remely  hard  in  regard  to  b r ing ing  be fore  the  

Commiss ion ,  be fore  me th is  ev idence.   So I  th ink  your  

team has worked  very  hard  over  what ,  over  th ree  years  or  
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even more .  

ADV CHASKALSON SC:   Yes,  the  team was there  be fore  I  

came there .   They have been a t  i t  s ince  the  very  beg inn ing  

Cha i r.   

CHAIRPERSON:   Yes,  over  the  who le  per iod  o f  the  

Commiss ion .   Thank you very  much.   We are  go ing  to  

ad journ  now and a f te r  lunch I  w i l l  have counse l  appear ing  

fo r  var ious MP o f f i c ia ls  who w i l l  appear  be fo re  me and dea l  

w i th  summar ies  o f  the ,  the i r  vers ions in  response to  the  

ev idence o f  cer ta in  w i tnesses.    10 

 But  I  wou ld  l i ke  to  see you before  you go in  

chambers  Mr  Chaska lson.    

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:   Good af te rnoon Mr Hul ley,  good af ternoon 

everybody.  

ADV HULLEY SC:   Good af ternoon Mr Chai rperson.  

CHAIRPERSON:   Are you ready? 

ADV HULLEY SC:   Thank you very much Mr Chai r.   Mr 

Chai r  we are going to  be leading the ev idence of  Mr Mzi la  20 

th is  af te rnoon.   His ev idence touches upon some of  the 

ev idence that  was g iven by Mr Mike  Mabuyakhulu.    

CHAIRPERSON:   Yes.   And he is  go ing to  be … 

ADV HULLEY SC:   He is  go ing to  be test i f y ing essent ia l ly  

about  two aff idavi ts  that  he deposed to.  
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CHAIRPERSON:   Ja.    

ADV HULLEY SC:   Relat ing to  the  two donat ions – sorry to  

the – to  the donat ions that  were eventual l y  received f rom Dr 

Savoi .  

CHAIRPERSON:   Okay and he is  go ing to  make use of  an  

in terpreter.  

ADV HULLEY SC:   He wi l l  be  test i f y ing th rough an 

in terpreter  Mr Chai r.   We made ava i lab le the oath.  

CHAIRPERSON:   P lease g ive  me that  f i le  for  in terpreters.   

Is  our  in terpreter  Mr Mzoto? 10 

ADV HULLEY SC:   He is  avai lab le.   P lease stand up Mr  

Mzoto.   P lease state your  fu l l  names for  the record.  

MR MZOTO:  My name is  Kulegane [?]  Mzoto.  

CHAIRPERSON:   Do you have any object ion to  tak ing the 

prescr ibed oath or  a ff i rmat ion? 

MR MZOTO:   I  do  not  Chai r  I  wi l l  take the oath.  

CHAIRPERSON:   The oath okay.   Do you consider  the oath 

b ind ing on your  conscience? 

MR MZOTO:   I  do .  

CHAIRPERSON:   Okay.   Do you swear that  you are  20 

prof ic ient  in  Engl ish and in  Is i -Zulu  and that  you are able to  

in terpret  and t ranslate f rom Engl ish to  I s i -Zulu and v ice  

versa? 

MR MZILA:   I  do Your Worship.  

 Do you swear that  00:03:17 in te rpret  in  these proceedings 
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f rom Is i -Zulu to  Engl ish and f rom Engl ish to  Is i -Zulu you wi l l  

do so honest ly  and to  the best  o f  your  knowledge and 

abi l i t y?  

 I  do Chai r.   

CHAIRPERSON:   P lease ra ise your  r ight  hand and say,  so 

help me God.  

 So help me God.  

CHAIRPERSON:   Thank you.   You are duly sworn in .    

ADV HULLEY SC:   Thank you Mr Chai r.    

CHAIRPERSON:   Okay.  10 

ADV HULLEY SC:   I f  we can have the wi tness sworn in .  

CHAIRPERSON:   Then the Regist ra r  –  good af ternoon Mr 

Mzi la .  

MR MZILA:   Good af ternoon Chai rperson.  

CHAIRPERSON:   Ja.   Thank you fo r  making  yoursel f  

avai lab le once again.   A re you lega l ly  represented today? 

MR MZILA:   Yes I  am legal ly  represented ( Inaudib le)  my 

legal  ( inaudib le)  but  I  am legal l y  represented.  

CHAIRPERSON:   Okay what  is  the posi t ion Mr Hul ley?  

ADV HULLEY SC:   Mr Chai r  as I  understood the posi t ion 20 

cer ta in ly  h is  legal  representat ive  was not  go ing  to  be 

avai lab le.   I  am not  sure i f  he is  avai lab le today.  

CHAIRPERSON:   Oh.  

ADV HULLEY SC:   But  he was cer ta in ly  not  go ing to  be  

avai lab le when Mr  Mzi la  was scheduled to  test i fy.   He sa id i t  
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was not  necessary for  h im to be avai lab le.  

CHAIRPERSON:   Okay.   Do you conf i rm that  Mr Mzi la?  Did  

you hear Mr Hul ley?  

MR MZILA:   Yes.  

CHAIRPERSON:   You conf i rm that?  

MR MZILA:   Yes.   Yes Chai rperson.  

CHAIRPERSON:   Okay no that  is  a l l  r ight .   The Regist rar  

wi l l  now admin ister  the oath or  a ff i rmat ion to  you Mr Mzi la  

and the in te rpreter  wi l l  i n terpret  as the Regist ra r  

admin isters the oath.  10 

REGISTRAR:   P lease state your  fu l l  names fo r  the record.  

MR MZILA:   Delani  [? ]  Mzi la .  

REGISTRAR:   Do you have any object ion to  tak ing the  

prescr ibed oath? 

MR MZILA:   I  have no object ion Chai r.  

REGISTRAR:   Do you consider  the oath b ind ing on your  

conscience? 

MR MZILA:   I  do.  

REGISTRAR:   Do you so lemnly swear that  the ev idence you 

wi l l  g ive wi l l  be the t ru th;  the who le t ru th and noth ing but  20 

the t ru th;  i f  so p lease ra ise your  r ight  hand and say,  so help 

me God.  

MR MZILA:   So help me God.  

CHAIRPERSON:   Thank you.   Okay Mr Hul ley.  

ADV HULLEY SC:   Thank you Mr Chai r.   Mr Mzi la  can you 
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te l l  the Chai rperson where you current ly  employed? 

MR MZILA:   I  am current ly  in  the employ of  the Af r ican 

Nat ional  Congress KwaZulu Nata l  based in  Durban.  

ADV HULLEY SC:   And in  what  capaci ty  are  you so  

employed? 

MR MZILA:   I  am employed in  the capaci ty  of  ass is t ing the  

Treasurer  as the f inance manager.   Yes.  

ADV HULLEY SC:   Now in  2009 were you a lso employed by  

the Af r i can Nat ional  Congress in  the capaci ty  as a f inancia l  

manager assis t ing the Treasurer?  10 

MR MZILA:   Yes Chai r  I  was.  

ADV HULLEY SC:   And in  that  –  in  that  per iod of  t ime that  

you were in  the employ of  the ANC as the f inancia l  manager 

you deposed to two aff idavi t s  which are the subject  o f  your  

test imony today.   I  would l ike you to  turn wi th  me to Bundle 

RR4 at  page 1843.  

ADV HULLEY SC:   Page 1843.  

CHAIRPERSON:   Are you there? 

MR MZILA:   Yes.  

CHAIRPERSON:   Yes he says yes.  20 

ADV HULLEY SC:   No,  no  

MR MZILA:   I  am at  4 .  

CHAIRPERSON:   I t  is  your  f i rs t  a ff idavi t .  

ADV HULLEY SC:   Th is i s  what  I  wi l l  re fer  to  as your  f i rs t  

a ff idavi t .  
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MR MZILA:   Yes.   Yes Chai r  I  am on i t .  

ADV HULLEY SC:   And then you a lso  deposed to a second 

aff idavi t  which is  two pages on in  that  bundle at  page 1845.  

MR MZILA:   184.  

CHAIRPERSON:   I t  comes immediate ly  af ter  the f i rs t  

a ff idavi t .  

ADV HULLEY SC:   Yes 5.  

MR MZILA:   Yes.    

CHAIRPERSON:   Have you found i t?   Let  me see.    

MR MZILA:   Chai r  on the second aff idavi t  I  have f rom 10 

paragraph 1 th rough to 7.1,  7 .2 and unt i l  7 .3 of  the second 

aff idavi t .  

ADV HULLEY SC:   Yes.    

CHAIRPERSON:   Do you not  have paragraph 8? 

MR MZILA:   I  do – I  do Chai r.  

CHAIRPERSON:   Okay i t  looks l i ke you have got  the whole  

aff idavi t .  

ADV HULLEY SC:   Thank you – thank you Mr Chai r.  

MR MZILA:    Yes.  

ADV HULLEY SC:   Now before we get  in to the content  o f  20 

the aff idavi t  Mr Mzi la  can you te l l  us insofar  as the f i rs t  

a ff idavi t  i s  concerned that  one wh ich  is  at  page 843 could 

you expla in to  the Chai rperson of  the c i rcumstances in  

which you deposed to that  a ff idavi t?  

MR MZILA:   Chai r  –   
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CHAIRPERSON:   Okay just  g ive the – (speaking in  

vernacular) .   The in terpreter  wi l l  in te rpret  before he goes 

too fa r.  Okay.  

MR MZILA:   Chai rperson the f i rs t  a ff idavi t  was g iven to  me 

to s ign.   This was to  show or  to  conf i rm that  there were 

monies that  were  paid to  the  ANC as a donat ion.   I  was 

asked to s ign th is  aff idavi t  by an at torney who said I  must  

s ign i t  on behal f  o f  the ANC to show that  we had received a  

donat ion.  

ADV HULLEY SC:   Do you recal l  the name of  the at torney? 10 

MR MZILA:   S ibusis iwe Ngubane.   Yes.  

ADV HULLEY SC:   And when Ms Ngubane contacted you 

and asked you s ign th is  aff idavi t  d id  she expla in to  you the 

background to why i t  is  that  you were requi red to  s ign i t?  

MR MZILA:   Chai rperson she advised me to s ign th is  

document  on behal f  o f  the ANC ind icated to  me that  I  was 

s ign ing th is  document  because i t  was an admin ist rat ive 

process and she fur ther  ind icated to  me that  th is  w i l l  then 

be taken to the invest igators.  And she asked me to s ign  

because I  was a t  the t ime fu l l  t ime in  the off i ce  in  my 20 

employ wi th  the ANC.  

ADV HULLEY SC:   Now d id you consider  the in format ion in  

the document  in  the aff idavi t  that  she sent  to  you? 

MR MZILA:   I  d id  look at  the document  Chai rperson and I  

d id  not  have reason to doubt  what  was conta ined there in  
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because I  had been in fo rmed by the Treasurer  at  the t ime 

that  there are cer ta in  th ings that  had been paid fo r  i s  in  the 

donat ion so – because the Treasurer  had to ld  me that  I  had 

no cause to  be  concerned or  to  doubt  that  tha t  – the 

Treasurer  d id  not  ind icate to  me some of  the amount  of  the 

donat ion and he d id not  in fo rm me who donated sa id  money.  

CHAIRPERSON:   Just  before you proceed Mr Hul ley.   When 

Mr – when Ms Ngubane approached you about  the  mat ter  

that  she put  to  you d id you know someth ing about  the 

mat te r  a l ready or  were you hear ing about  the mat ter  f rom 10 

her  for  the f i rs t  t ime? 

MR MZILA:   Before Ms Ngubane came to me the Treasurer  

had br ie fed me –  had spoken to me br ie f ly  about  the fact  

that  there are cer ta in  th ings that  had been paid for  but  that  

such th ings had not  been paid f rom the account  of  the ANC 

they had been pa id fo r  by means o f  a  donat ion  a l though he 

had not  speci f ied  the amount  of  the donat ion and who the 

donor was.   I  then when Ms Ngubane approached me I  

thought  to  mysel f  she is  coming to  me pursuant  to  what  the  

Treasurer  had to ld  me.  20 

CHAIRPERSON:   Can you t ry  as far  as you are able to  just  

te l l  me the conversat ion between you and the Treasurer  that  

you are ta lk ing about?   How did i t  come about  that  you had 

that  conversat ion  and what  was the g is t  o f  what  he had to ld  

you? 
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MR MZILA:   Chai r  I  cannot  remember what  led  to  the  

Treasurer  te l l ing me these th ings but  I  do remember that  he  

to ld  me that  there  are cer ta in  th ings that  have been paid fo r  

and cer ta in  th ings that  had been done that  had not  been 

paid fo r  us ing the ANC account .   And I  a lso knew that  was 

th ings that  had been done that  had not  been paid for  by the  

ANC account  because at  the t ime I  was off ice based and I  

am the one who that  t ime who was st i l l  us ing a cheque book 

and the one who would carry  the cheque book.   So I  knew 

that  some th ings had been done but  had not  been paid for  10 

by the ANC.   So he to ld  me that  those th ings had in  fact  

been paid fo r  through a donat ion.  

CHAIRPERSON:   Now when you had a conversat ion wi th  Ms 

Ngubane how long af te r  your  d iscussion wi th  the Treasurer  

was i t?  

MR MZILA:   Chai r  –  Chai r  i t  happened qui te  – i t  happened 

somet ime af ter  my conversat ion wi th  the Treasurer  because 

i t  was af te r  our  conference.   I  am not  ab le to  say how i t  was 

but  I  remember that  when I  spoke to Ms Ngubane the  

Treasurer  had at  that  t ime vacated that  posi t ion of  be ing a 20 

Treasurer.  

CHAIRPERSON:   Was i t  a  mat ter  o f  days,  was i t  weeks,  

was i t  months tha t  you had had the  conversat ion?  In  other  

words the two conversat ions you had one wi th  the Treasurer  

the other  one wi th  Ms Ngubane were they weeks apar t  or  
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months apar t?  

MR MZILA:   Chai r  i t  is  go ing to  be d i f f icu l t  for  me to be able 

to  say how fa r  apar t  the two conversat ions were because 

these were conversat ions that  were not  done in  a  formal  

set t ing perhaps in  a meet ing.   I  remember that  when the 

Treasurer  expla ined to  me that  there were th ings that  had 

been paid fo r  not  wi th  the ANC account  he to ld  me that  in  

an off ice and I  cannot  be able to  say how long then af ter  

that  I  had the conversat ion wi th  Ms Ngubane.  

CHAIRPERSON:   And then can you t ry  as far  as you can to  10 

g ive me the conversat ion that  took p lace between you and 

Ms Ngubane when Ms Ngubane in t roduced th is  mat ter  to  

you fo r  the f i rs t  t ime?  Okay just  g ive the in te rpreter  a  

chance.   Okay (speaking in  vernacu lar) .  

MR MZILA:   Cha i rperson Ms Ngubane gave me a ca l l  and 

she then in fo rmed me that  there is  a  mat te r  o f  a  donat ion 

that  is  be ing invest igated.   She fur ther  ind icated that  that  

mat te r  was concern ing a donat ion that  had been rece ived by 

the ANC f rom one Mr Savoi  

CHAIRPERSON:   Savoi .  20 

MR MZILA:   Savoi  I  beg your  pardon.   She then fur ther  

ind icated that  I  would have to  s ign  an aff idavi t  on behal f  o f  

the ANC.  

CHAIRPERSON:   Okay cont inue and how d id the 

conversat ion cont inue?  What  d id  you say and what  e lse d id 
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she share wi th  you about  th is  mat te r?  

MR MZILA:   Chai rperson she then emai ls  me th is  aff idavi t  

which she asked me to s ign.   I  asked her  though as  to  why 

was i t  necessary  that  I  am the one who was to s ign th is  

aff idavi t .  She then ind icated to  me that  th is  – that  was the  

case because th is  re la ted to  an of f ice mat ter  and that  I  am 

the one who had to s ign the  sa id aff idavi t .   I  a lso  

remembered that  the Treasurer  had to ld  me that  there were  

cer ta in  th ings that  for  the ANC conference that  had been 

paid fo r  us ing a donat ion.   So I  was not  too a larmed by her  10 

request .  She sent  through the aff idavi t  us ing an emai l  and 

then I  s igned the aff idavi t .  

CHAIRPERSON:   Mr Hul ley do you want  to  take  i t  f rom 

there? 

ADV HULLEY SC:   Thank you Mr Chai r.   Now what  is  the 

name of  the Treasurer  to  whom you referr ing? 

MR MZILA :    Michae l  Mabuyakhu lu .  

INTERPRETER :    Name is  Michae l  Mabuyakhu lu ,  Cha i r.  

ADV HULLEY SC :    And you sa id  tha t  in  your  d iscuss ion  

w i th  h im tha t  you have had before  the  d iscuss ion  w i th  20 

Ms Ngubane,  you have ind ica ted  tha t  cer ta in  i tems had  

been pa id  fo r,  bu t  no t  f rom the  ANC account .   I s  that  

cor rec t?  

MR MZILA :    That  i s  cor rec t .    

CHAIRPERSON :    In  fac t ,  they have been pa id  fo r  



25 JUNE 2021 – DAY 417 
 

Page 107 of 137 
 

donat ions?  

MR MZILA :    Yes,  tha t  i s  what  I  thought .  

ADV HULLEY SC :    And do you reca l l ,  wh ich  i tems he was 

re fer r i ng  to?  

MR MZILA :    Yes,  I  do .  

ADV HULLEY SC :    Can you te l l  us?  

MR MZILA :    Cha i r,  i t  was the  T-sh i r t s ,  bags ,  caps,  

accommodat ion ,  some o f  the  t ranspor t ,  ca ter ing ,  as  we l l  as  

the  venue.  

ADV HULLEY SC :    Thank you,  s i r.   And had you seen the  10 

money tha t  was used to  pay fo r  these d i f fe ren t  i tems? 

CHAIRPERSON :    Okay.  

MR MZILA :    I  d id  no t .   Cha i r,  those were  pa id  fo r  by  the  

Treasurer.   There  are  ce r ta in  meet ings where  the  Treasurer  

wou ld  no t  be  present  in  and I  wou ld  a t tend those meet ings,  

rep resent ing  the  Treasurer  and then I  wou ld  then repor t  to  

the  Treasurer  what  had happened a t  the  prep-meet ing ,  and  

I  wou ld  te l l  h im the  d iscuss ions tha t  were  he ld .  

 And then the  Treasure r  wou ld  te l l  me o f  the  th ings  

tha t  were  d iscussed in  the  meet ings tha t  these th ings w i l l  20 

happen,  and these wou ld  no t  be  ab le  to  happen and those 

th ings tha t  w i l l  be  d iscussed in  the  meet ings,  he  wou ld  te l l  

me about  those tha t  wou ld  have to  be  pa id  fo r  by  the  ANC 

and then I  wou ld  re fer  those back to  the  meet ing .    

 But  i f  I  may,  Cha i rperson,  i s  to  beg your  pardon  
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and rec t i f y  what  I  have sa id  ear l i e r.   Amongst  the  th ings 

tha t  were  pa id  fo r  by  the  ANC inc ludes the  venue tha t  I  had 

sa id  tha t  was pa id  fo r  th rough the  donat ion ,  the  ANC pa id  

fo r  the  venue,  decora t ion . . .  

INTERPRETER :    [Speak ing  vernacu la r ]    

MR MZILA :    And the  . . . [ ind is t inc t ]  commiss ion .    

ADV HULLEY SC :    A re  you say ing  tha t  those i tems,  the  

venue,  and the  decora t ion ,  those were  pa id  fo r  by  the  ANC 

and not  by  donat ions?  

MR MZILA :    Yes.  10 

ADV HULLEY SC :    Now,  you subsequent ly  deposed to  a 

second a f f idav i t  wh ich  I  have asked you to  look  a t  page 

1845.  

MR MZILA :    One,  e igh t . . .?  

ADV HULLEY SC :    Four,  f i ve .   I t  i s  s t i l l  Bund le  RR-4,  

Mr  Cha i r.  

CHAIRPERSON :    [No aud ib le  rep ly ]  

ADV HULLEY SC :    Th i s  i s  your  second a f f idav i t .  

CHAIRPERSON :    Wel l ,  Mr  Hu l ley  . . . [ in te rvenes]  

INTERPRETER :    [Speak ing  vernacu la r ]    20 

CHAIRPERSON :    Mr  Hu l ley?  

ADV HULLEY SC :    Yes,  Cha i r?  

CHAIRPERSON :    There  is  a  quest ion  you had  asked 

ear l ie r  wh ich  you d id  no t  ge t  an  answer  because  I  then 

asked cer ta in  quest ions.   That  was an impor tan t  quest ion .  
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ADV HULLEY SC :    Yes.  

CHAIRPERSON :    You had asked  a  quest ion ,  whe ther  he  

d id  look  a t  the  contents  o f  the  a f f idav i t ,  the  f i rs t  a f f idav i t  

be fore  he  s igned.   I  do  no t  be l ieve  you got  an  answer  

because I  in te rvened.  

ADV HULLEY SC :    My apo log ies .  

CHAIRPERSON :    Or  d id  you get  an  answer.  

ADV HULLEY SC :    I  thought  he  had answered i t ,  bu t . . .   

So ,  i f  we can go  back to  page 1843.   Before  s ign ing  th is  

par t i cu la r  a f f idav i t ,  th is  i s  your  f i rs t  a f f idav i t ,  d id  you  10 

cons ider  the  contents  be fore  do ing  so?  

MR MZILA :    The f i rs t  a f f idav i t?  

ADV HULLEY SC :    Yes.  

MR MZILA :    Cha i r,  I  d id  read th rough the  a f f idav i t  and  

hav ing  read i t ,  I  then posed the  quest ion  as  to  why i t  was  

necessary  tha t  I  be  the  one to  s ign  the  sa id  a f f idav i t .   

When I  –  I  was then adv ised tha t  the  reason is  tha t  I  am 

the  one who is  based a t  the  o f f i ce  o f  the  ANC and tha t  I  

shou ld  s ign  th is  a f f idav i t  on  beha l f  o f  the  ANC.    

 That ,  as  we l l  as  the  fac t  tha t  the  Treasurer  had  20 

br ie fed  me about  the  fac t  tha t  there  was cer ta in  i tems tha t  

were  no t  pa id  fo r  f rom the  accoun t  o f  the  ANC but  ra ther  

f rom the  donat ion .   A f te r  tha t ,  I  then –  fo r  those reasons 

tha t  I  then s igned the  a f f idav i t .   But  what  somewhat  

puzz led  me a re  the  quest ions tha t  fo l lowed a f te rwards.    
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ADV HULLEY SC :    I f  you  re fer  to  the  quest i ons tha t  

fo l lowed a f te rwards,  what  quest ions are  you re fer r ing  to  

now? 

MR MZILA :    Cha i rperson,  the  quest ions tha t  fo l lowed were 

now quest ions tha t  were  somewhat  de ta i led ,  and they 

wanted me to  g ive  de ta i l s  as  to  what  d id  the  money look 

and what  d id  I  do  w i th  the  money,  how d id  I  hand le  the  

money.   I t  was then,  Cha i r,  I  deposed to  a  second a f f idav i t ,  

s ta t ing  tha t  the  best  person who cou ld  be  quest ioned about  

those deta i l s  i s  the  Treasurer  because he is  the  one tha t  10 

hand led  the  donat ion  because I  had  not  seen the  money  

myse l f .    

 I  had been to ld  by  the  Treasurer  tha t  we had  

rece ived some donat ion ,  bu t  he  had not  to ld  me how much 

i t  was or  any de ta i l  inso far  as  the  par t i cu la r i t y  o f  tha t  

donat ion .   So,  I  to ld  them,  because now,  they are  ask ing  as  

to :   Was i t  no tes?  Was there  no tes  o f  hundred rands,  f i f t y  

rands,  twenty  rands and the  l i ke?    

 I t  was then tha t  I  had ind i ca ted  tha t  pe rhaps the  

invest iga to rs  o f  th is  mat te r  shou ld  ge t  more  c la r i t y  inso fa r  20 

as  those deta i l s  a re  concerned.   They best  speak  to  the  

Treasurer  because he is  the  one tha t  hand led  the  donat ion .    

ADV HULLEY SC :    Now befo re  we get  to  the  ac tua l  le t te r  

tha t  was sent  to  you.   Jus t  to  wrap up i nso far  as  t he  f i rs t  

a f f idav i t  i s  concerned and fo r  the  benef i t  o f  the  
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Cha i rperson.   Jus t  cons ide r  page  1840 aga in  and  te l l  us 

wh ich  aspects  o f  tha t  document  you had persona l  

knowledge o f ,  and i f  there  are  any  aspects  tha t  you  d id  no t  

have persona l  knowledge o f .  

CHAIRPERSON :    I  am sure  we  can sk ip  parag raph 4 ,  

Mr  Hu l ley.   [ laughs]  

ADV HULLEY SC :    I  am sure  we can,  Mr  Cha i r.  

CHAIRPERSON :    Ja ,  he  can go s t ra igh t  to  two.  

ADV HULLEY SC :    Can you go to  parag raph 2 ,  s i r?  

CHAIRPERSON :    I s  there  anyth ing  in  paragraph 2  tha t  you  10 

have no persona l  knowledge o f?  

MR MZILA :    I  wou ld  l i ke  to  th ink ,  Cha i r,  tha t  you a re  

re fer r i ng  to  the  mat te r  o f  the  money and where  i t  came 

f rom? 

CHAIRPERSON :    Wel l ,  I  want  you to  read paragraph 2  o f  

your  f i rs t  a f f idav i t  and te l l  me wh ich  pa r ts ,  i f  any,  o f  tha t  

sentence do not  fa l l  w i th in  your  persona l  knowledge and 

d id  no t  fa l l  w i th in  your  persona l  knowledge a t  tha t  t ime.  

MR MZILA :    Cha i rperson,  in  re la t ion  to  paragraph 2 .   I  d id  

no t  have persona l  knowledge o f  the  m i l l ion  rands.   I  a lso 20 

d id  no t  have pe rsona l  knowledge tha t  i t  was f rom Dr  Savoy.   

I  on ly  saw those fac t s  in  the  a f f idav i t ,  bu t  I  a lso  

remembered tha t  the  Treasurer  had ind i ca ted  to  me tha t  

there  were  cer ta in  th ings tha t  had  been done th rough the  

use o f  donat ions.    
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 So ,  when I  was  ca l led  concern ing  th is  mat te r,  I  

fo rward  –  i t  re la ted  to  the  same th ing  tha t  the  Treasure r  

had spoken to  me about  ea r l ie r.   And I  a lso  thought  to  

myse l f  tha t  the  at to rney tha t  had adv ised me had,  in  fact ,  

made some inves t iga t ions to  tha t  e f fec t .   So,  I  d id  no t  know 

those –  those  th ings were  no t  w i th in  my  persona l  

knowledge a t  the  t ime.    

CHAIRPERSON :    In  tha t  paragraph,  he  a l so  sa id  tha t  a  

donat ion  o f  one mi l l ion  rand was  rece ived by  the  A f r i can 

Nat iona l  Congress.   D id  you know – do  you have persona l  10 

knowledge whether  such a  donat ion  had been rece ived by 

the  organ isa t ion  or  no t?  

MR MZILA :    No,  Cha i r,  i t  was  not  w i th in  my persona l  

knowledge a t  the  t ime.  

CHAIRPERSON :    Thank you.   Mr  Hu l ley,  w i th  regard  to  the  

res t .   I t  m igh t  be  qu icker  i f  you  jus t  b reak them up and put  

i t  to  h im.  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.  

CHAIRPERSON :    Ja .  

ADV HULLEY SC :    Then in  paragraph 3 ,  i t  says  here  tha t :  20 

“Mr  S ipho Shaba la la  had adv i sed the  

organ isa t ion  tha t  such a  donat ion  had been  

made. . . ”  

Before  I  go  on  to  the  res t  o f  i t .   Were  you aware  o f  such 

adv ice  been g i ven by  Mr  S ipho Shaba la la?  
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MR MZILA :    Cha i rperson,  pe rhaps to  jus t  pu t  i t  l i ke  th is .   

The in fo rmat ion  conta ined in  my f i rs t  a f f idav i t  i s  no t  and 

was not  w i th in  my persona l  knowledge.   These are  the  

th ings tha t  I  was to ld  by  the  a t to rney and the  a t to rney 

fu r ther  to ld  me why i t  was necessary  tha t  I  w i l l  be  the  one 

who wou ld  s ign  tha t  a f f idav i t  bu t  the  contents  o f  my f i rs t  –  

o f  the  f i rs t  a f f idav i t  a re  no t  w i th in  my persona l  knowledge.    

ADV HULLEY SC :    Thank you,  Mr  Cha i r.   I f  you  cou ld  

then,  be fore  we move on to  the  second a f f idav i t .   You have 

exp la ined tha t  the  reason why you deposed to  the  second 10 

a f f idav i t  was because you had  rece ived a  number  o f  

quest ions tha t  asked you fo r  fu r ther  de ta i l s  re la t ing  to  the  

f i rs t  a f f idav i t  and  i t  i s  as  a  resu l t  o f  tha t  tha t  you deposed 

to  the  second a f f idav i t .   I s  tha t  cor rec t?  

CHAIRPERSON :    Mr  Hu l ley?  

ADV HULLEY SC :    Yes,  Cha i r?  

CHAIRPERSON :    I t  cannot  be  t rue ,  Mr  Mz i la ,  tha t  i t  was 

the  a t to rney who to ld  you about  pa rag raph 4 ,  i s  i t  no t?   In  

parag raph 4  you say:  

“ I  am aware  tha t  the  money was u t i l i sed  to  pay 20 

var ious se rv i ce  p rov iders  fo r  i tems re la ted  to  

the  Prov inc ia l  Congress he ld  in  August . . . ”  

You cannot ,  ac tua l l y,  due to  tha t  to  someth ing  tha t  you 

were  to ld  by  the  a t to rneys he re ,  because I  th ink  you sa id  

you were  to ld  by  the  Treasure r.   I s  tha t  cor rec t?  
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MR MZILA :    Cha i rperson,  i t  is  cor rec t  tha t  the  f i rs t  

a f f idav i t  was brought  to  me by an  a t to rney.   I t  i s  fu r ther  

cor rec t  tha t  I  d id  have conversa t ion  w i th  the  Treasurer  

where  he  in fo rmed me tha t  some donat ion  had been 

rece ived and tha t  tha t  donat ion  had been used to  pay fo r  

cer ta in  th ings pe r ta in ing  to  the  con ference.    

 I t  i s  t rue  tha t  when I  was now approached by  the  

a t to rney concern ing  s ign ing  o f  the  a f f idav i t ,  I  thought  to  

myse l f  tha t  what  th is  a f f idav i t  speaks about  i s  a l so  the  

same th ing  tha t  the  Treasurer  had  spoken to  me about ,  bu t  10 

what  i s  a lso  cor rec t  i s  tha t ,  when th is  a f f idav i t  was brought  

to  me,  i t  had a l ready been wr i t ten .   I t s  contents  were  no t  

wr i t ten  by  myse l f .    

 I t  was then –  i t  was fo r  tha t  reason,  Cha i rperson,  

tha t  when I  was asked to  g ive  fu r ther  de ta i l s  conta in ing  the  

contents  o f  the  f i rs t  a f f idav i t ,  I  deposed to  the  second one 

to  say tha t  those  were  no t  w i th in  my persona l  knowledge  

and tha t  they shou ld  be  re fer red  to  the  Treasurer.  

CHAIRPERSON :    I s  i t  –  go ing  back to  parag raph 3  where ,  

among o ther  th ings,  you say:  20 

“Mr  Shaba la la  go t  the  money to  our  o f f i ces  in  

cash. . . . ”  

I s  tha t  one o f  the  th ings you had no knowledge o f?  

MR MZILA :    Yes,  Cha i rpe rson.  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.   Now,  i f  you  
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wou ld  tu rn  w i th  me to  Exh ib i t  RR-7 .7?  Mr  Cha i r,  i t  fo rms  

par t  o f  Bund le  LEA-27.  

CHAIRPERSON :    H ’m?  

ADV HULLEY SC :    And the  re levant  page,  s i r,  i s  a t  page  

233.  

MR MZILA :    Okay.    

CHAIRPERSON :    I s  tha t  a  d i f fe ren t  bund le?  

ADV HULLEY SC :    That  i s  a  d i f fe ren t  bund le .   Tha t  i s  the  

bund le  tha t  i s  fo r  Mr  Mabuyakhu lu .   I t  i s  Bund le  LEA-27,  

Mr  Cha i r.  10 

CHAIRPERSON :    Oh,  I  thought  you wou ld  go  to  the  

second a f f idav i t  f i rs t  o r  . . . [ in te rvenes]  

ADV HULLEY SC :    The w i tness has re fer red  to  a  

document  in  th is  and I  wanted to  ident i f y  the  document .  

CHAIRPERSON :    Oh,  okay.   I t  i s  RR-7?  

ADV HULLEY SC :    [No aud ib le  rep ly ]  

CHAIRPERSON :    I t  i s  RR-7?  

ADV HULLEY SC :    I t  i s  RR-7.7 .  

CHAIRPERSON :    And page?  

ADV HULLEY SC :    I t  i s  page 233,  Mr  Cha i r.  20 

CHAIRPERSON :    The bund le  tha t  I  have is  RR-7,  bu t  I  

th ink  you sa id  po in t  seven.  

ADV HULLEY SC :    I t  i s  par t  o f  Exh ib i t  RR-7 .7  bu t  i t  i s  RR-

7,  Mr  Cha i r.  

CHAIRPERSON :    Okay,  what  i s  the  page number?  
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ADV HULLEY SC :    Page 233.  

CHAIRPERSON :    I s  tha t  the  SAPS le t te r?  

ADV HULLEY SC :    I t  i s  the  SAPS le t te r,  da ted  the  

7 t h  o f  September  2009.  

CHAIRPERSON :    Ja ,  okay.  

MR MZILA :    Jus t  bear  w i th  me.  

CHAIRPERSON :    Okay.   Page 233,  the  b lack  –  us ing  the  

b lack  numbers  a t  the  top  le f t  corne r  o f  the  page.  

ADV HULLEY SC :    S i r,  th is  i s  the  le t te r  tha t  i s  da ted  the  

7 t h  o f  September  2009.   I t  i s  f rom the  SAPS,  and i t  i s  10 

addressed to  Ngubane Wi l l s  Incorpora ted  A t to rneys.  

CHAIRPERSON :    Have you found i t?  

MR MZILA :    [Speak ing  vernacu lar ]    

CHAIRPERSON :    Oh.  

MR MZILA :    [Speak ing  vernacu lar ]    

CHAIRPERSON :    Okay.  

MR MZILA :    [Speak ing  vernacu lar ]    

CHAIRPERSON :    Yes,  no  tha t  i s  . . . [ in te rvenes]  

MR MZILA :    [Speak ing  vernacu lar ]    

CHAIRPERSON :    Okay,  no ,  tha t  i s  f ine .   Mis te r,  do  you 20 

want  to  in te rpre t  tha t?  

INTERPRETER :    Yes,  Cha i r.  

CHAIRPERSON :    H ’m.  

MR MZILA :    Cha i r,  I  seem not  to  be  ab le  to  f ind  tha t  

par t i cu la r  le t te r.   What  happened is  tha t  I  was to ld  to  p r in t  
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ou t  the  two a f f idav i t s  in  p repara t ion  fo r  th is  hear ing .   There  

was a  m ix -up when we were  prepar ing  the  papers  in  a  

hur ry  th is  morn ing ,  bu t  perhaps i f  the  advocate  cou ld  be  

ab le  to  jus t  ask  me quest ions pe r ta in ing  to  tha t  le t te r,  I  

th ink  I  w i l l  be  ab le  to  answer  them because in  re la t ion  to  

those quest ions tha t  I  had sa id  shou ld  be  re fe r red  to  the 

Treasurer  because I  wou ld  no t  be  ab le  to  answer  them.  

CHAIRPERSON :    I  th ink ,  Mr  Hu l l ey.   From h i s  answer,  I  

th ink  he  suspects  tha t  the  answer  –  the  le t te r  you are  

re fer r i ng  to  i s  the  one tha t  came wi th  the  quest ions fo r  10 

h im,  f rom what  he  has sa id .   And I  th ink  you wanted h im to  

ident i f y  the  le t te r.  

ADV HULLEY SC :    Yes,  Cha i r.  

CHAIRPERSON :    I f  he  cannot  f ind  i t ,  i t  i s  no t  a  t ra in  

smash.  

ADV HULLEY SC :    Okay.  

CHAIRPERSON :    Ja ,  he  –  we know tha t  th is  le t te r  wanted  

cer ta in  quest ions  to  be  dea l t  w i th .   We know he has sa id  

tha t  he  –  a f te r  he  had s igned the  f i rs t  a f f idav i t ,  there  were  

lo ts  o f  quest ions.  20 

ADV HULLEY SC :    That  i s  r igh t .  

CHAIRPERSON :    And tha t  i s  why he d id  the  second  

a f f idav i t .   I  th ink  we shou ld  jus t  ge t  on  to  the  second 

a f f idav i t .  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.    
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CHAIRPERSON :    Ja ,  ja .    

ADV HULLEY SC :    I f  you  cou ld  t u rn  w i th  me,  s i r,  to  page 

1845?  Th is  i s  your  second a f f idav i t .    

CHAIRPERSON :    That  i s  the  o the r  bund le ,  ja?  

ADV HULLEY SC :    Pardon me,  Mr  Cha i r.   Th is  i s  Bund le  

RR-4.  

CHAIRPERSON :    Bund le  w i th  doub le  RR-4?  

ADV HULLEY SC :    Doub le  RR-4.  

CHAIRPERSON :    Ja ,  okay.   Le t  us  cont inue.  

MR MZILA :    Yes,  wh ich  is  pa ragraph . . . [ ind is t inc t ]  10 

ADV HULLEY SC :    So  a t  parag raph 4 ,  you say:  

“ I  p rev ious l y  deposed to  an  a f f idav i t  in  th is  

mat te r  in  August  2009. . . ”  

Now,  wh ich  a f f idav i t  a re  you re fe r r i ng  to  when you say you 

prev ious l y  deposed to  an  a f f idav i t  in  th is  mat te r  in  

August  2009?  

CHAIRPERSON :    I  th ink  he  is  done,  Mr  In te rpre ter.  

INTERPRETER :    [Speak ing  vernacu la r ]    

CHAIRPERSON :    Okay,  can I  jus t  in te rvene?  I  know tha t  

you have not  heard ,  Mr  Hu l ley,  what  he  is  say ing .   Mr  20 

Mzi la ,  the  quest ion  is .   In  your  second a f f idav i t ,  you re fer  

to  a  prev ious a f f idav i t  tha t  you say you had s igned.   Mr  

Hu l ley ’s  quest ion  was.   Which  prev ious a f f idav i t  a re  you  

re fer r i ng  to?  

MR MZILA :    Cha i rperson,  there  are  two a f f idav i t s  tha t  I  
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deposed to .   I  th ink  there  was a  m is take here .   The  second 

one was made in  2010.   There  is  a  f i rs t  one and then there  

is  a  second one.   There  on ly  two a f f idav i t s  tha t  I  made.  

CHAIRPERSON :    So ,  the  one –  the  f i rs t  one was done in  

2009.   I s  tha t  the  one you were  re fer r ing  to  when you sa id  

you re fer red  to  a  prev ious a f f idav i t?  

MR MZILA :    I f  the  Char i  can jus t  bear  w i th  me?   I  am 

go ing  to  look  a t  the  da tes  o f  the  f i rs t  and the  second 

a f f idav i t s  so  tha t  I  wou ld  speak w i th  ce r ta in ty.  

CHAIRPERSON :    Okay.   Mr  Mz i la ,  there  is  a  s tamp.   I  10 

th ink  i t  i s  a  po l i ce  s tamp on the  a f f idav i t  o f  two – your  f i rs t  

a f f idav i t .   The one we were  dea l ing  w i th  ear l ie r.   The po l i ce  

s tamp ind ica tes  2009.   I s  tha t  you r  f i rs t  a f f idav i t?   The one 

we were  dea l ing  w i th  ear l ie r?  

MR MZILA :    Yes,  Cha i r,  the  f i rs t  one was in  Apr i l  o f  2009.  

CHAIRPERSON :    Okay.   Mr  Hu l ley,  cont inue.  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.   You go on to  

say:  

“The sa id  a f f idav i t  i s  w i th  the  i nvest iga t ing  

o f f i cer  in  th is  mat te r,  Super in tendent  Du P looy.  20 

Subsequent  to  my a f f idav i t ,  a  sea o f  quest ions  

have been to  ANC KZN’s  a t to rneys,  Ngubane &  

Wi l l s  Incorpora ted  on 7  September  2009. . . ”  

MR MZILA :    Tha t  i s  cor rec t ,  Cha i r.   There  were  a  ser ies  o f  

quest ions tha t  were  fo r thcoming,  want ing  me to  exp la in  
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fu r ther  about  the  f i rs t  a f f idav i t .  

ADV HULLEY SC :    And then a t  paragraph 8  o f  the  same 

a f f idav i t ,  to  cont inue w i th  the  same –  w i th  th is  p resent  

theme.   Under  parag raph 8 ,  a f te r  you have answered 

cer ta in  i ssues,  you go on to  a  head ing  ca l led  Answers  to  

Quest ions.   And then you have got  paragraphs A ,  B ,  C and 

D.   And on the  fo l low ing page,  paragraph E .   A re  these the  

answers  to  the  quest ions tha t  have been posed to  you in  

the  le t te r  o f  the  7 t h  o f  September  2009?  

MR MZILA :    Yes,  Cha i r.   These were  answers  in  wh ich  I  10 

t r ied  to  exp la in  as  to  the  c i rcumstances tha t  led  me to 

s ign ing  the  f i rs t  a f f idav i t  and why I  s igned the  f i rs t  

a f f idav i t .  

ADV HULLEY SC :    Now,  in  pa rag raph A o f  the  quest ions,  

the  fo l low ing quest ions are  posed to  you regard ing  

paragraph 1  o f  your  a f f idav i t  o f  your  p rev ious a f f idav i t .   

That  i s  the  f i rs t  a f f idav i t .    

“Persona l  and bus iness contac t  de ta i l s  and 

addresses o f  the  w i tness must  p lease be 

prov id ing  in  the  f i rs t  paragraph o f  the  20 

s ta tement .  

Then Mr  De lan i  Mz i la  needs to  e labora te  on  

what  h is  du t ies  and respons ib i l i t i es  as  the  

ANC’s  F inance Manager  o f  the  Kwazu lu-Nata l  

P rov ince enta i l ,  and spec i f i c  men t ion  must  be  
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made here  o f  the  procedures and p rocesses he 

fo l lows when he rece ives donat ions. . . ”  

I f  you  tu rn  to  page 1847 in  your  answer  to  the  quest ion .   

You have responded to  tha t  par t i cu la r  query  . . . [ in te rvenes]  

CHAIRPERSON :    Mr  Hu l ley?  

ADV HULLEY SC :    Yes,  Mr  Cha i r?  

CHAIRPERSON :    In  te rms o f  the  answers  he  gave,  tha t  

m ight  no t  be  so  impor tan t  fo r  our  pu rposes.   More  

impor tan t  fo r  ou r  purposes are  the  c i rcumstances under  

wh ich  he  d id  the  f i rs t  and the  second a f f idav i t .  10 

ADV HULLEY SC :    [ Ind is t inc t ]  

CHAIRPERSON :    Because. . .   Ja ,  in  te rms o f  answers ,  I  do 

no t  th ink  tha t  –  and the  invest i ga t ing  o f f i cers  o f  SAPS 

wou ld  be  in te res ted  in  tha t ,  bu t  I  do  no t  th ink  tha t  I  want  us  

to  go  in to  de ta i l s  about  tha t .    

ADV HULLEY SC :    Thank you,  Mr  Cha i r.    

CHAIRPERSON :    Bu t  what  I  am in te res ted  in ,  wh ich  m ight  

be  ment ioned the re ,  wh ich  I  was go ing  to  ask ,  and maybe  

you can ask ,  i s  what  he  dea ls  w i th  in  h is  las t  sen tence o f  

h is  second a f f idav i t .   He says:  20 

“When we rece ive  donat ions,  we  fo l low ANC 

in terna l  p rocesses. . . ”  

I  wou ld  l i ke  to  hear  about  those.  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.   Now,  you have  

sa id  he re ,  s i r,  in  your  –  i f  you  look a t  pa ragraph 3  o f  your  
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a f f idav i t  a t  page 1845.  

MR MZILA :    I  see  i t .  

ADV HULLEY SC :    You say there :  

“As the  F inanc ia l  Manager,  my  dut ies  and 

respons ib i l i t i es  invo lved f inanc ia l  management  

and bookkeep ing . . . ”  

You a lso  say:  

“When we rece ived donat ions,  we  fo l low ANC 

in terna l  p rocesses. . . ”  

Can you exp la in  to  the  Cha i rperson what  those in te rna l  10 

processes enta i l?  

MR MZILA :    Cha i r,  when we  rece ive  donat ions f rom 

whosoever  wou ld  l i ke  to  ass i s t  the  ANC.   Some wou ld  

depos i t  the i r  donat ions th rough a  bank wh i ls t  o the rs  wou ld  

make the i r  donat ions in  cash.   What  we then do  as  the  ANC 

is .   A f te r  rece iv ing  those donat ions ,  we then wr i te  le t te rs  to  

our  donors ,  thank ing  them for  the i r  donat ions.    

 Some o f  our  donors  wou ld  a l so  requ i re  us  or  ask  o f  

us  tha t  we g ive  them documenta t ion  fo r  tax  pu rposes where  

they wou ld  submi t  to  SARS concern ing  the  donat ion  tha t  20 

they wou ld  have made,  bu t  the re  are  o the rs  who wou ld  te l l  

us  no t  to  bo ther  about  those documents .    

 What  then a lso  happen is  –  bu t  what  p r imar i l y  

happens when I  speak o f  the  in te rna l  p rocesses is  tha t  we 

thank the  donors ,  we wr i te  them le t te rs  and tha t  le t te r  o f  
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the  gra t i tude is  s igned by  the  Treasurer  as  we l l  as  the  

Secre tary.  

CHAIRPERSON :    You mean tha t  a l l  tha t  you are  requ i red  

in  te rms o f  in te rna l  p rocesses o f  the  ANC to  do  i f  you  get  

g iven a  cash donat ion  by  somebody is  jus t  to  send a  le t te r,  

say ing  thank you  fo r  the  donat ion?  There  is  no  ob l iga t ion  

to  b r ing  the  money to  somebody w i th in  the  ANC and have a  

rece ip t  i ssued and have the  money depos i ted  in to  the  

ANC’s  bank account?  

MR MZILA :    Cha i rperson,  what  wou ld  happen is .   I f  a  10 

person br ings a  cash donat ion ,  tha t  amount  o f  money w i l l  

be  taken and w i l l  be  counted.   The Treasurer  have rece ived  

the  money.   I t  w i l l  then be counted and then i t  wou ld  be  

taken to  the  bank and be depos i ted  in  an  ANC bank 

account .   What  we then do a f te rwards is .    

 We wr i te  those le t te rs  o f  g ra t i tude ’s  in  wh ich  we  

then ment ion  the  amount  tha t  had  been donated espec ia l l y  

fo r  those who want  to  u t i l i se  tha t  fo r  tax  re turn  purposes.   

We then acknowledge them for  the i r  donat ion .   That  i s  the  

in te rna l  p rocess o f  the  ANC tha t  when a  donat ion  has been 20 

rece ived,  we wr i te  a  le t te r  and acknowledge those who  

wou ld  have donated to  our  o rgan isa t ion .    

CHAIRPERSON :    I s  there  somebody w i th in  t he  ANC,  

maybe yourse l f  as  F inance Manager,  who must  see  a l l  the  

money tha t  has been brought  in  donat ions tha t  has been 
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b rought  in  whether  by  way o f  cheques or  cash,  so  tha t  he  

can then make sure  tha t  the  record  o f  the  organ isa t ion  

cor rec t l y  re f lec ts  a l l  cash donat ions tha t  have been 

rece ived?  

ADV HULLEY SC :    Mr  Hu l ley  . . . [ in te rvenes]  

MR MZILA :    Cha i r,  what  happens is .   I f  a  person br ings 

about  a  donat ion .   S ince I  do  no t  work  by  myse l f  in  the 

o f f i ce ,  there  are  o thers  as  we l l ,  we count  the  money.   

Hav ing  counted the  money,  we w i l l  then take  i t  to  the  bank 

and then we p repare  a  le t te r  o f  g ra t i tude.   That  le t te r  o f  10 

gra t i tude has the  amount  o f  money tha t  wou ld  have been 

rece ived.   I t  a lso  serves as  a  rece ip t  to  say tha t  we have 

rece ived th i s  amount  o f  money and we thank you fo r  tha t ,  

bu t  tha t  le t te r  i s  no t  s igned by  myse l f ,  bu t  i t  i s  s igned by  

the  members  o f  the  leadersh ip .    

CHAIRPERSON :    I  somet imes fo rge t  tha t  you a re  no t  

unders tand ing  is iZu lu  vers ion .   [ laughs]   You m ight  be  

unders tand ing  some par ts .    

ADV HULLEY SC :    Fa i r  enough.  

CHAIRPERSON :    Bu t  once I  have heard ,  somet imes I  20 

fo rge t  the  i n te rp re ter  must  s t i l l  i n te rp re t .   Yes,  con t inue i f  

you  s t i l l  have . . . [ in te rvenes]  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.    

CHAIRPERSON :    I  know we do not  have much t ime,  bu t  

. . . [ in te rvenes]  
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ADV HULLEY SC :    Those are  . . . [ in te rvenes]  

CHAIRPERSON :    Those were  the  quest ions?  

ADV HULLEY SC :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Okay,  I  th ink  I  have got  one more  

quest ions fo r  Mr  Mz i la .   Mr  Mz i la ,  you –  I  unders tand tha t  

you have a  Bcom degree.   I s  tha t  cor rec t?  

MR MZILA :    Yes,  Cha i r.  

CHAIRPERSON :    And you d id  have tha t  qua l i f i ca t ion  a t  

the  t ime o f  depos ing  to  the  f i rs t  a f f idav i t .   I s  tha t  r igh t?  

MR MZILA :    Yes,  Cha i r.  10 

CHAIRPERSON :    And you d id  say you have read the  

a f f idav i t ,  the  dra f t  a f f idav i t  be fore  you s igned i t .   I s  tha t  

r igh t?  

MR MZILA :    Yes,  Cha i r.  

CHAIRPERSON :    D id  you know a t  the  t ime tha t  s ign ing  an  

a f f idav i t  i s  a  se r ious mat te r?  

MR MZILA :    [Speak ing  vernacu lar ]    . . . [ in te rvenes]  

CHAIRPERSON :    Jus t  s tay  s t i l l ,  Mr  Mz i la .  

MR MZILA :    [Speak ing  vernacu lar ]    

CHAIRPERSON :    P lease s tay  s t i l l .   You are  mov ing  as  you  20 

are  ta lk ing .  

INTERPRETER :    [Speak ing  vernacu la r ]    

CHAIRPERSON :    Yes.   I  want  to  see you as  you are 

answer  the  quest ion .   P lease,  respond to  the  quest ion ,  bu t  

le t  me ment ion  –  pu t  the  quest ion  to  you aga in .   A t  the  t ime 
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o f  s ign ing  the  f i rs t  a f f idav i t ,  d id  you know tha t  s ign ing  an  

a f f idav i t  i s  a  se r ious mat te r?   That  i s  a l l  I  am ask ing .  

MR MZILA :    I  knew,  Cha i r.    

INTERPRETER :    Oh,  I  beg your  pardon.  

MR MZILA :    I  d id  no t .  

CHAIRPERSON :    D id  you th ink  s ign ing  an  a f f idav i t  i s  no t  a  

ser ious mat te r?  

MR MZILA :    I  d id  no t  know,  Cha i r.  

CHAIRPERSON :    How cou ld  you not  know tha t  Mr  Mz i la?   

You are  a  f inance manager  o f  a  b ig  o rgan isa t ion  in  KZN,  10 

the  ANC.   You are  the  F inance Manager.   You have a  Bcom.   

You say you d id  no t  know tha t  s ign ing  an  a f f idav i t  i s  a  

ser ious mat te r?  

MR MZILA :    Cha i r,  I  s igned th is  a f f idav i t  because I  was 

to ld  tha t  I  shou ld  s ign  i t  because I  was o f f i ce  based and I  

am the  one who dea l t  w i th  admin i s t ra t i ve  mat te rs  added to  

tha t  because the  Cha i rperson,  I  beg your  pardon the  

t reasurer  had in  fac t  ind ica ted  to  me tha t  we had rece ived  

some donat ion  and I  a l so  knew tha t  there  were  cer ta in  

th ings tha t  we had done tha t  had  not  been pa id  fo r  by  in  20 

the  o f f i ce  and I  thought  to  myse l f  tha t  th is  was known by 

the  ANC and tha t  I  was to  s ign  on  beha l f  o f  the  ANC.   

CHAIRPERSON:   D id  you take  an  oath  be fore  the  

Commiss ioner  o f  Oath  be fore  you s igned the ,  your  f i rs t  

a f f idav i t?  
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MR MZILA:   Cha i rperson,  the  a t to rney sent  me the  

a f f idav i t .   I  then took the  a f f idav i t  to  the  po l i ce  s ta t ion  to  

have i t  commiss ioned.    

CHAIRPERSON:   Bu t  d id  you take  an oath  be fo re  you 

s igned i t  be fore  the  po l i ce?  You cannot  remember?    

MR MZILA:    Cha i r,  I  cannot  remember.   

CHAIRPERSON:   Wel l ,  the  po l i ce  o f f i cer  be fo re  whom you 

s igned acknowledged in  th i s  ce r t i f ica te  tha t  you had taken  

the  oa th  and you  sa id  you cons idered the  oa th  b ind ing  on  

your  consc ience.   Do you,  a re  you not  sure  tha t  you took  10 

the  oa th?  

MR MZILA:   I  cannot  remember  Cha i r,  bu t  as  to  what  i s  

conta ined in  the  f i rs t  a f f idav i t ,  i t  was not  wr i t ten  by  myse l f .   

I  was asked to  s ign  i t  and then have i t  commiss ioned.  

CHAIRPERSON:   Wel l ,  i t  does not  mat te r  who wro te  i t .   I f  

you  put  your  name to  i t  and you  s igned,  by  do ing  so  you  

were  say ing  what  i s  wr i t ten  there  is  you rs  and you sa id  in  

the  f i rs t  parag raph where  you say you were  s ta t ing  th is  

under  oa th ,  tha t  i s  what  jus t  be fore  paragraph 1  tha t  i s  

what  you sa id .   20 

 Anyth ing  you say under  oa th  i s  ser ious,  i s  i t  no t?  

MR MZILA:   Cha i rpe rson,  one o f  the  reasons why I  s igned  

the  a f f idav i t  o r  I  d id  no t  have susp ic ions tha t  the re  was  

someth ing  un toward  about  i t ,  i s  the  fac t  tha t  I  was adv ised 

by  an  a t to rney to  s ign  i t  and so  I  assumed tha t  whatever  i s  
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con ta ined he re  has been invest iga ted  and is  above board .   

CHAIRPERSON:   Next  t ime you s ign  an  a f f idav i t  Mr  Mz i l a ,  

make sure  you do not  s ign  an  a f f idav i t  and say th ings tha t  

you have no persona l  knowledge  o f ,  un less  i f  you  have  

heard  them f rom somebody,  you s ta te  so  in  your  a f f idav i t  

tha t  you heard  them f rom somebody or  un less  they are  

conta ined in  reco rds  tha t  a re  under  your  cont ro l .   

 O therwise ,  when you say anyth ing  tha t  you have no  

persona l  knowledge o f  in  an  a f f idav i t ,  you must  make i t  

c lea r  tha t  you do  not  have persona l  knowledge o f  tha t .   I f  10 

you say anyth ing  in  an  a f f idav i t  tha t  i s  fa lse  tha t  i s  per ju ry  

and you can be c r im ina l l y  cha rged .   

 You unders tand tha t?    

MR MZILA:   Cha i r,  thank you fo r  your  adv ice  and I  do  

rece ive  your  adv ice  and I  thank you.  

CHAIRPERSON:   Okay.   We are  go ing  to  excuse you now.   

Thank you fo r  ava i l ing  yourse l f  and thank you  to the  

in te rpre te r.   You are  bo th  excused.   I  guess Mr  Hu l ley  I  

must  a l so  excuse ,  o r  I  must  no t  excuse you.   You s t i l l  have  

work  to  do?  20 

ADV HULLEY SC:   No,  no  I  am a f ra id  I  am s t i l l  here .   

CHAIRPERSON:   You s t i l l  have work  t o  do .   Okay,  a l r igh t .   

Le t  us ,  we have de layed counse l  fo r  the  NPA o f f i c i a ls .   So 

le t  us  s ta r t  w i th  tha t .    

ADV HULLEY SC:   Thank you Mr  Cha i r.   
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CHAIRPERSON:    Yes.   Wel l ,  le t  h im jus t  . . . [ in te rvenes]   

ADV HULLEY SC:   Perhaps Mr  Matabed i ,  I  am not  sure  i f  

he  is ,  I  see  he has ar r i ved.   

CHAIRPERSON:   Hm? 

ADV HULLEY SC:   I  see  Mr  Matabed i ,  the  counse l  fo r  the  

NPA o f f i c ia ls  has ar r i ved.   

CHAIRPERSON:   Ja ,  ja ,  ja .  

ADV HULLEY SC:   I  cou ld  no t  recogn ise  h im wi th  

. . . [ in te rvenes]   

CHAIRPERSON:   Ja .   Okay,  a l r igh t .   Le t  h im . . . [ in te rvenes]   10 

ADV HULLEY SC:   Thank you Mr  Cha i r.   

CHAIRPERSON:   Come to  the  pod ium.   They w i l l  jus t  

san i t i se  f i rs t .   Whi le  they are  san i t i s ing ,  le t  me dea l  w i th  

the  app l i ca t ion  tha t  was brough t  by  Mr  Sogo and Mr  

Kodwa.   That  app l i ca t ion  was fo r  them to  be  a l lowed to  be  

served w i th  the  summar ies  tha t  were  go ing  to  be  presented  

by  the  NPA o f f i c ia ls  and to  respond .   

 That  app l i ca t ion  is  d ismissed.   I t  i s  d ismissed  

because one,  the  summar ies  are  meant  to  be  summar ies  o f  

a f f idav i t s  tha t  wou ld  have been served on  them and they 20 

wou ld  have had a  chance to  respond to  those a f f idav i t s  

a l ready.   

 The summar ies  a re  no t  meant  to  in t roduce anyth ing  

tha t  i s  no t  in  the  a f f idav i t s  a l ready tha t  they have been 

served w i th  and two,  they have had a  chance to  g ive  ora l  
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ev idence whereas the  NPO of f i c i a ls  a re  no t  go ing  to  be  

g iv ing  ora l  ev idence.   

 Th is  exerc ise  is ,  I  have autho r ised th is  exerc ise  in  

o rder  tha t  the  pub l i c  knows what  the  jus t  o f  the i r  response  

is  to  the  ev idence tha t  has been g iven by  ce r ta in  w i tnesses 

aga ins t  them.   So tha t  app l i ca t ion  is  d ismissed but  I  a lways 

re ta in  a  r igh t ,  i f  la te r  on  I  rea l i se  tha t  there  is  someth ing  in  

the  summar ies  tha t  requ i res  the i r  response,  I  can a lways  

g ive  a  d i rec t ion  bu t  a t  th is  s tage there  is  no  reason  to  g ive  

them an oppor tun i ty  to  respond to  summar ies .   10 

 Whether  in  wr i t ing  or  verba l l y.   Yes.   Mr  Matabed i .   

Good a f te rnoon Mr  Matabed i .   

ADV MATABEDI  SC:   Cha i rpe rson,  in  the  prev ious  

appearance we gave an under tak ing  tha t  we w i l l  ensure  

tha t  we f i le  the  summar ies  today by  ten  o ’ c lock  to  enab le  

the  mat te r  to  be  heard  a t  two o ’ c lock .  

CHAIRPERSON:   Yes.   

ADV MATABEDI  SC:   Cha i rperson,  un for tunate ly  we are  

m indfu l  o f  the  you know,  the  in  conf idence and the  t ime 

const ra in ts  tha t  we,  tha t  th is  Commiss ion  is  opera t ing  20 

under,  bu t  a t  the  same t ime,  we have a  respons ib i l i t y  

where in  we have to  go  th rough  the  a f f idav i t s  o f  e igh t  

app l i cants ,  and the  t ranscr ip t  and the  a f f idav i t s  o f  the  

persons tha t  accused them o f  hav ing  been captured,  e i ther  

fo r  po l i t i ca l  o r  fo r  cor rup t  reasons.   
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 We are  ask ing  tha t  we be g iven an indu lgence tha t  

de f in i te ly  by  tomorrow a t  m id-day we w i l l  f i le  those 

a f f idav i t s ,  because what  we are  do ing ,  we a re  t r y ing  our  

leve l  best  to  t r im  down the  summar ies ,  on l y  to  inc lude what  

i s  necessary  fo r  the  purpose o f  the  summar ies .   

 I  rea l l y  apo log i se  fo r  tha t  Cha i rperson.   

CHAIRPERSON:   Wel l  . . . [ in te rvenes]   

ADV MATABEDI  SC:   And a lso  the  manner  in  wh ich  we are  

t r imming down the  summar ies  w i l l  a lso  reduce the  t ime  

per iod  fo r  the  read ing  o f  the  summar ies .   10 

CHAIRPERSON:   Wel l  you have addressed one p rob lem.   

You have not  addressed the  o ther  one.   Maybe,  maybe 

because you th ink  i t  i s  imp l ied .   You were  supposed to  f i le  

the  summar ies  by  ten  o ’c lock .  

ADV MATABEDI  SC:   That  i s  cor rec t .   

CHAIRPERSON:   Bu t  a t  two o ’c lock  we were  supposed to  

s ta r t  w i th  the  presenta t ion ,  the  ora l  p resenta t ion  o f  the  

summar ies .   Of  course  I  was i n fo rmed tha t  you were  hav ing  

some cha l lenges,  and I  then sa id  we l l ,  le t  us  s ta r t  w i th  th is  

o ther  w i tness.   20 

 Otherwise  th is  o ther  w i tness I  was go ing  to  sh i f t  to  

somewhere ,  some o ther  t ime.   I  was to ld  t ha t  you are  

hav ing  some cha l lenges and I  thought  we l l ,  maybe you can 

dea l  w i th  a  de lay  o f  an  hour  wh ich  ended up be ing  more  

than an hour  and maybe by  then  you might  say  l ook,  the  
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summar ies  a re  he re .   

 We are  so r ry  we  d id  no t  hand them in  by  ten  bu t  

they are  here  and we ask tha t  we  s t i l l  be  a l lowed to  dea l  

w i th  them ora l l y  today.   But  f rom what  you are  say ing  i t  

does not  look  l i ke  tha t  i s  what  you are  say ing .   You are  

say ing  can we f i le  them tomorrow and by  imp l ica t ion  maybe  

you are  ask ing  tha t  your  oppor tun i ty  to  p resent  the  

summar ies  o ra l l y  be  postponed.  

ADV MATABEDI  SC:   Cha i rpe rson,  I  thought  in  my 

submiss ions I  have answered both  bu t  tha t  i s  the  s i tua t ion .  10 

CHAIRPERSON:   Ja ,  no ,  no   you d id  no t  say  so  express ly  

bu t  tha t  i s  why I  sa id  maybe you  th ink  i t  i s  imp l ied ,  bu t  

we l l ,  you  see the  . . .  what  was the  da te?  I t  was the  16 t h ,  

one s ix  when we dea l t  w i th  . . .  we l l ,  some o f  them we dea l t  

w i th  on  the  15 t h ,  no t  so  o f  June?  

ADV MATABEDI  SC:   That  i s  cor rec t  Cha i rperson.  

CHAIRPERSON:   And on the  morn ing  o f  the  16 t h  you  

appeared and tha t  i s  when we f ina l i sed,  i f  I  reca l l  co r rec t l y,  

o r  maybe they were  a l l  postponed f rom the  15 t h  to  the  16 t h ,  

I  cannot  remember.   But  I  do  remember  tha t  on  the  16 t h  20 

tha t  i s  when you s tood befo re  me and we postponed.  

 Today is  the  25 t h .   So tha t  g ives  you about  ten  to  

ten  or  n ine  days dur ing  wh ich  there  has been an  

oppor tun i ty  to  make the  summar ies  and o f  course  then we  

may have,  we may have learn t  to  use Monday because you 
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remember  my or ig ina l  unders tand ing  was tha t  I  had g iven 

you Monday and then there  was an  unders tand ing  tha t  no ,  I  

have g i ven you today,  bu t  a f te r  we conc luded tha t  the  

summar ies  wou ld  be  handed in  a t  ten  AM today,  th is  

morn ing ,  and these summar ies  wou ld  be  p resented ora l l y  

a t  two th is  a f te rnoon,  I  then f i l l ed  up  Monday.  

 Because the re  a re  a lways demands fo r  w i tnesses.   

So there  is  tha t  d i f f i cu l t y  as  we speak.   Yes?  

ADV MATABEDI  SC:   Cha i rpe rson,  I  th ink  I  need to 

ind ica te  to  the  Cha i rperson tha t  the  manner  in  wh ich  we  10 

are  summar is ing  and sca l ing  down,  we a re  no t  go ing  to  

need more  than two hours  to  make  the  presenta t ions.    

CHAIRPERSON:   Okay.   I  th ink  le t  us  do  th i s .   Le t  me say 

prov ide  the  summar ies  l i ke  yeste rday.   So even tomorrow 

a t  the  ea r l ies t  oppor tun i ty,  bu t  I  am not  go ing ,  I  cannot  

g ive  you anyth ing  more  than tha t  fo r  now.   Le t  us  see the  

summar ies  and there  a re  e igh t  o f f i c ia ls?  

ADV MATABEDI  SC:   That  i s  cor rec t  Cha i rperson.  

CHAIRPERSON:   Ja .   I  cannot  p romise  okay,  I  cannot  

p romise  but  I  w i l l  have a  look a t  the  schedu le  and see 20 

whethe r  we can squeeze in  somewhere  be tween Monday,  

Tuesday and Wednesday somewhere .   We might ,  i f  we can 

f ind  one space where  maybe there  is  two hours ,  maybe we  

w i l l  do  tha t ,  bu t  i f  we cannot  f ind  one space we have jus t  

go t  two hours .  
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 We wou ld  then g i ve  you one hour  t here  and anothe r  

hour  there ,  bu t  I  th ink  tha t  we jus t  wou ld  have to  come 

back to  you a f te r  we have seen the  summar ies .   I t  wou ld  be  

impor tan t  to  obv ious l y  i f  once I  have seen a  space,  we  

wou ld  le t  you know as soon as  poss ib le .   But  obv ious ly  th is  

i s  an  ar rangement  where  you jus t  have to  jugg le  w i th  your  

d ia ry  and t ry  and  f i t  in  w i th  our  s i tua t ion  as  much as  you  

can.   

ADV MATABEDI  SC:   Cha i rperson ,  i t  i s  unders tandab le .   

CHAIRPERSON:   Yes.   10 

ADV MATABEDI SC:   That  we have a lso have to  bear  in  

mind you know,  the t ime const ra in ts wi th in  wh ich  the 

Commission work.   

CHAIRPERSON:   Yes.   

ADV MATABEDI  SC:   But  we real l y  appreciate the  

Chai rperson’s understanding and a lso we have the s i tuat ion  

where in you know,  I  th ink i t  is  in  the in terest  o f  our  c l ient  

that  a t  least  that  vers ion should be put  before the  

Commission and they should no t  be you know,  b lamed 

because the legal  team could not  you know,  f in ish the  20 

summaries wi th in  the t ime that  we thought  we were going to  

f ina l i se that .  

CHAIRPERSON:   Yes,  what  I  do  want  you to  and your  

c l ients to  appreciate i s  that  I  would be . . .  I  would author ise 

i f  th is  has not  happened a l ready,  but  i t  is  un l ike ly  to  have 
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happened because they have not  g iven evidence yet .   Your  

c l ients.    

 I  would author ise  that  the i r  a ff idav i ts  which respond 

to the aff idavi t s  of  the wi tnesses who impl icated them can 

be put  on the Commission so that  the publ ic  has access to  

the i r  fu l l  vers ion.   So that  can be done and then of  course 

because the real  reason fo r  the summaries,  i t  i s  more about  

to  in form the pub l ic  in  the same forum where the evidence 

impl icat ing them was at .   

 So that  idea there,  the summaries as you would  10 

know,  wi l l  not  have any evident ia l  va lue.   What  has 

evident ia l  va lue is  the i r  a ff idavi t s  which they have f i led in  

response to those people  who have impl icated them,  but  the  

summaries when they are read out  or  they are dea l t  wi th ,  

openly in  publ ic ,  they serve the purpose of  in forming the 

publ i c  what  your  c l ients have to  say about  these a l legat ions 

which is  importan t .   

ADV MATABEDI  SC:   We real l y  appreciate  that  

Chai rperson,  a lso  tak ing in to account  that  there are some 

members of  the  publ i c  who would not  be,  you know 20 

in terested in  what  is  on the websi te  or  some people  do not  

have the fac i l i t ies to  can go and check what  the vers ion of  

the appl icants are .    

CHAIRPERSON:   Ja,  no,  no.  

ADV MATABEDI  SC:   We real l y  appreciate  that  
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Chai rperson.   I  th ink that  I  wi l l  make sure  th is  t ime that  

those aff idavi ts  f inds the i r  way by tomorrow.  

CHAIRPERSON:   Ja,  okay.   No,  that  i s  f ine then.   Let  us  

leave i t  a t  that  and then you might  hear  f rom Mr Hul ley over  

the weekend i f  a  space comes up.   I f  I  ident i fy  a  space on 

Monday or  you might  hear  f rom him on Monday i f  the  space 

is  on Tuesday.  

ADV MATABEDI SC:   Thanks Cha i rperson.   I  th ink  I  must  

thank Mr Hul ley.   He is  a lways you know,  cooperat ive .   

CHAIRPERSON:   Yes.   10 

ADV MATABEDI SC:   I  w i l l  get  in  touch wi th  h im whenever 

there are chal lenges.   

CHAIRPERSON:   Yes.    

ADV MATABEDI SC:   Thanks Chai rperson.  

CHAIRPERSON:   No,  no,  no that  is  f ine but  I  must  a lso say 

that  apar t  f rom the chal lenges you have heard wi th  regard 

to  f i l ing these summaries,  wi th in  the deadl ine I  th ink that  

you have been very cooperat ive as  wel l .   So maybe the two 

of  you are work ing wel l  together.    

ADV MATABEDI  SC:  Wel l  Cha i rperson,  that  is  in  the 20 

in terest  o f  our  c l ients and a lso of  the you know,  count ry at  

large that  we should cooperate.   

CHAIRPERSON:   Ja.   

ADV MATABEDI SC:   Thanks Chai rperson.  

CHAIRPERSON:   Okay,  thank you.   Okay,  we are going to  



25 JUNE 2021 – DAY 417 
 

Page 137 of 137 
 

then adjourn unt i l  Monday.   For  the benef i t  o f  the publ i c ,  I  

ment ioned that  on Monday the Commission wi l l  hear  the 

ev idence of  Mr Ziz i  Kodwa in  the morning.   We adjourn.  

INQUIRY ADJOURNS TO 28 JUNE 2021 


