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PROCEEDINGS RESUME ON 15 JUNE 2021 

UNKOWN COUNSEL:   To ld the commission Chai r.  

CHAIRPERSON:   Ja.  

UNKOWN COUNSEL:   Yes.  

CHAIRPERSON:   Yes.  

REGISTRAR:  Chai r  the mat ter  that  has been cal led is  

a l located under SEQ18 of  2020.   I t  is  an appl i cat ion by 

S iyangena Technologies and Others to  c ross-examine Mr 

Oel lerman.   Yesterday on the 14 t h  o f  June we have been 

furn ished wi th  a  Not ice of  Wi thdrawal  –  as i t  s tands the  10 

mat te r  has been wi thdrawn.   The appl i cat ion has been 

wi thdrawn.  

CHAIRPERSON:   Yes I  have seen the cor respondence.   

Thank you.   So that  mat te r  has been wi thdrawn.   Thank you.  

REGISTRAR:    Thank you Chai r.  

CHAIRPERSON:   Next  mat te r.  

REGISTRAR:    Kgamanyane and Sesoko.    

CHAIRPERSON:   And I  th ink Regist rar  fo r  the sake of  the  

record do a lso ment ion the SEQ number just  for  the  record.   

This is  SEQ09/2020,  i s  that  correct?  Is  that  correct?   Ja.  20 

REGISTRAR:   Yes.  

CHAIRPERSON:   Okay.   Any appearances here?  Yes okay.   

Wel l  the appl i cant  must  then address me.   You – you appear 

for  the LEA work st ream legal  team.   Okay a l r ight .   Let  me 

star t  wi th  the appl icant .   They w i l l  sani t ise.   They must  
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sani t i se before you use the podium.    

ADV MOKARI SC:   Chai rperson.  

CHAIRPERSON:   Yes just  for  the record you wi l l  just  have 

to  p lace yoursel f  on record so that  the record ref lec ts who 

appeared and then we can star t .  

ADV MOKARI SC:   Thank you.  

CHAIRPERSON:   Not  that  I  do not  know who you are.   I  do 

know you but  for  the record.  

ADV MOKARI SC:    Yes.  

CHAIRPERSON:   Let  the record show appeared.  10 

ADV MOKARI SC:    I t  shows who appears indeed Chai r.  

CHAIRPERSON:   Yes.  

ADV MOKARI SC:    Indeed Chai rperson.   My name is  

Wi l l iam Mokar i  SC.   As i t  has been pointed out  a l ready I  am 

appear ing for  Mr Kgamanyane in  respect  o f  the a l legat ions 

that  were made dur ing the course of  the hear ings of  the 

commission by Mr McBr ide,  Mr Sesoko and Mr Khuba – a l l  

three were at  the re levant  t imes employees of  IP ID.  

CHAIRPERSON:   Yes.  

ADV MOKARI SC:   And Mr Kgamanyane was at  some point  20 

appointed to  act  in  the posi t ion that  was occupied by Mr  

McBr ide which is  Execut ive Di rector  o f  IP ID.  

CHAIRPERSON:   I  th ink that  Mr Mokar i  a  lo t  that  you wi l l  

say in  support  o f  th is  appl i cat ion is  l ike ly  to  be the same 

th ing that  you wi l l  say in  regard to  h is  appl icat ion to  c ross-
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examine – for  leave to  c ross-examine the other  two.   The 

Regist rar  ment ioned the Sesoko mat te r  on ly but  you are  

r ight  that  he a lso appl ied fo r  leave to  c ross-examine Mr  

McBr ide as wel l  as Mr Khuba,  is  that  r ight?  

ADV MOKARI SC:   Yes indeed.   In  fact  the Regist rar  

ment ioned Kgamanyane.   

CHAIRPERSON:   A l l  three.  

ADV MOKARI SC:   Sesoko and Khuba.  

CHAIRPERSON:   Oh okay.  

ADV MOKARI SC:   So she ment ioned a l l  three of  them. 10 

CHAIRPERSON:   Okay – a l l  three okay no that  is  f ine .  

ADV MOKARI SC:   And I  am happy to  deal  wi th  them at  

once.  

CHAIRPERSON:   No I  th ink… 

ADV MOKARI SC:   Because they are in ter l inked.  

CHAIRPERSON:   I  th ink that  is  convenient .  

ADV MOKARI SC:   Yes.  

CHAIRPERSON:   I  th ink that  is  convenient  but  she must  

just  g ive me a l l  o f  them.   Regist ra r  a re you g iv ing me new 

f i les or  are you g iv ing me f i les that  I  have been keeping  20 

which have got  my notes?  I  need f i les that  have got  my 

notes.   Is  th is  the  one?  Okay.   A l l  r ight .   Let  me ment ion to  

you Mr Mokar i  a  considerat ion tha t  appl ies not  on ly  to  your  

c l ient ’s  appl icat ion but  i t  a lso  appl ies to  appl icat ions 

brought  by other  appl i cants in  regard to  other  wi tnesses but  
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which fa l l  w i th in  what  we in  the commission ca l l  the Law 

Enforcement  Agencies – LEA.   That  inc ludes – that  re la tes 

to  IPID,  that  re la tes to  the Hawks,  that  re la tes to  the NPA.    

 Paragraph 7 I  th ink  i t  is  o f  the Terms of  Reference of  

the Commission  g ive power  to  the Chai rperson to refer 

some mat te rs that  the commission would otherwise  

invest igate to  – that  paragraph g ives the Chai rperson the  

power to  refer  some of  the mat ters to  Law Enforcement 

Agencies fo r  fur ther  invest igat ion or  to  what  i t  re fe rs to  as  

the convening of  a  separate inqui ry.    10 

 The understanding is  that  what  was contemplated is  

that  there may be mat ters that  th is  commission might  not  be 

able to  get  to  and i t  might  decide that  they must  be referred 

to  Law Enforcement  Agencies fo r  the – fur ther  invest igat ion  

or  to  a separate inqui ry  fo r  fur ther  invest igat ion.  

 Now on my understanding that  could be mat ters  

where the commission d id not  get  to  do any invest igat ion at  

a l l  or  i t  could be mat te rs where the commission was able to  

s ta r t  invest igat ion  but  could not  f in ish.  

 So that  –  that  is  the understanding of  that  paragraph 20 

that  I  have.  Now the Law Enforcement  Agencies that  work 

st ream is  a work  st ream that  wi l l  be referred to  before I  

ment ioned in  paragraph 7 or  a  recommendat ion may be 

made to the President  to  estab l ish other  processes for  

purposes of  invest igat ing a l legat ions that  have been made 
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under those bod ies  – Law Enforcement  Agencies ,  IP ID,  

NPA,  the Hawks and so on.    

 So in  regard to  the – to  IPID the commission as you 

know d id l i s ten to  var ious wi tnesses inc lud ing Mr McBr ide,  

Mr Khuba and Sesoko and they gave the i r  ev idence and 

var ious persons were served wi th  3.3 Not ices inc lud ing your  

c l ient  and at  a  cer ta in  stage i t  was envisaged that  they 

might  a l l  g ive ev idence.   But  the fact  o f  the mat te r  is  that  i t  

is  qu i te  a wide invest igat ion that  needs to  be done and that  

th is  commission is  not  go ing to  complete the invest igat ion 10 

in  regard to  these agencies.  

 So therefore because the commission is  not  go ing to  

complete the invest igat ion  i t  cannot  make any adverse 

f ind ings against  anybody because obviously that  would not  

be fa i r  and that  would not  be proper.  

 So what  I  envisage is  that  whatever  other  fo rum or  

process wi l l  look at  the – these a l legat ions and invest igate 

fur ther  that  forum or  those bodies  which wi l l  invest igate 

would look at  whatever  the commission – had been p laced 

before the commission and do fur ther  invest igat ion  based 20 

on that  and in  appropr ia te cases they would want  to  hear  

people who are impl icated which would inc lude somebody 

l ike your  c l ient  who wanted to  say someth ing but  could not  

say i t  because the commission d id not  pursue the  

invest igat ions to  complet ion.  
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 So that  –  that  is  the posi t ion.   So g iven tha t  

understanding the quest ion ar ises whether  the posi t ion  

should  not  be that  no fu r ther  invest igat ion  should  be  or  

ev idence should be heard in  regard to  these bodies because 

i t  is  a  fact  that  the commission is  not  go ing to  complete the 

invest igat ion – i t  may as wel l  leave everyth ing to  whoever  

wi l l  complete – wi l l  take the invest igat ion fur ther  and that  

inc ludes the quest ion of  cross-examinat ion.  

 But  o f  course i t  may wel l  be that  somebody might  

say Chai rperson I  understand that  complete ly  bu t  maybe 10 

here  is  somebody who came to the  commission  and said a l l  

k inds of  th ings about  me and at  least  I  should have my 

vers ion put  up or  someth ing l i ke that .  

 So I  th ink i f  we ta lk ing about  anyth ing a long those 

l ines one could look at  the possib i l i ty  o f  saying wel l  would i t  

not  be adequate  i f  an ev idence leader of  the commission 

reads out  a  summary of  that  person’s vers ion in  publ i c  a t  a  

hear ing such as th is  to  say such and such wi tness gave 

evidence and impl icated th is  person in  th is  way the 

commission is  not  go ing to  complete i ts  invest igat ion  in  th is  20 

regard and th is  person – but  th is  person has put  up an 

aff idavi t  and here is  the summary of  what  he has to  say 

whether  that  k ind of  ba lancing would not  be adequate .  

 In  other  words to  the extent  that  one might  say the –  

the – I  should no t  grant  leave to  c ross-examine see ing that  
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the process of  invest igat ion is  l ike ly  to  be taken fu r ther  by 

another  body and the person can exerc ise  cross-

examinat ion under that  body,  what  do  you have to  say about  

– is  th is  concern.  

ADV MOKARI SC:   Thank you very much Chai rperson.   Of  

course we – we do appreciate that  the commission is  in  no  

posi t ion to  – to  f in ish everyth ing and especia l l y  in  the l ight  

o f  the many appl i cat ions that  have been brought  by  people  

to  cross-examine so the proposal  that  you make I  th ink i s  –  

i t  is  a  sensib le one but  what  I  can propose is  the fo l lowing 10 

and I  wi l l  examples in  the context  o f  the Kgamanyane,  

McBr ide and Sesoko,  Khuba s i tuat ion.  

 For  instance in  respect  o f  Mr McBr ide he gave a  

statement  – a sworn statement ,  an aff idavi t  and the 

commission gave Mr Khamanyane an opportuni ty  to  respond 

– he a lso f i led a sworn statement .   So the commiss ion has 

the two aff idavi t s .  

CHAIRPERSON:   Both vers ions ja .  

ADV MOKARI SC:   Yes so both vers ions are there and i f  the 

commission fo r  instance is  go ing to  – because I  would not  –  20 

I  would not  prefer  the commission not  to  say anyth ing at  a l l  

about  what  was sa id for  the  sake of  the fact  that  some of  

the th ings were sa id in  publ i c  and the repor t  is  go ing to  

made publ i c  to  the – then to  those in terested.  

 So the commission should st i l l  be able to  deal  wi th  
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that  which was put  by the respect ive  ind iv iduals under oath 

and consider  whether  what  has been said by each of  them 

is  supported by object i ve ev idence.  

 Let  me g ive an example.   Where Mr McBr ide put  a  

statement  which is  based on what  he was to ld  by other  

people.   So basica l ly  s t r i c t ly  speak ing i f  we are ta lk ing the  

law of  ev idence one wi l l  say  that  th is  ev idence is  

inadmissib le  unless the probat ic  va lue of  i t  is  supported by 

the persons f rom whom i t  comes f rom.  

 So i f  then the commission is  unable to  f ind any 10 

corroborat ion f rom Khuba and Sesoko on what  he has sa id  

so the commission wi l l  have to  re ject  i t  because a t  some 

point  i t  has to  apply that  test  bu t  to  the extent  that  i t  is  

supported by what  they say then the commission wi l l  look at  

what  Kgamanyane has sa id in  h is  sworn statement  and 

whether  what  Kgamanyane say in  h is  s tatement  is  

corroborated by the documents that  he has at tached to h is  

s tatement .  

 So at  the end i f  the commission appl ies that  test  i t  

may even come to a  conclus ion  that  in  respect  o f  cer ta in  20 

mat te rs i f  one were to  apply the – the te rms that  we usual ly  

use in  mot ion proceedings that  i s  so fa r- fe tched that  the 

commission must  re ject  i t  out r ight  because i t  has no mer i t .   

So there is  no need even to say that  i t  must  go for  fur ther  

invest igat ion because i t  is  burden other  fo ra wi th  
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unnecessary mater ia l .   But  where  then the commission wi l l  

f ind that  there  is  some mer i t  which requi re  for  the  

invest igat ion i t  w i l l  do so.  

 So i f  that  is  what  the commission is  go ing to  do we 

wi l l  have no prob lem wi th that  because the commission wi l l  

see when consider ing the aff idavi t  o f  Mr McBr ide that  

everyth ing that  he says is  that  he was to ld  by people 

because he says I  never  met  Kgamanyane.   When 

Kgamanyane was appointed  to  act  in  my posi t ion  I  was on 

suspension.   So they never  met .   So whatever  he is  saying  10 

about  Kgamanyane is  what  he was to ld  by other  people.   

And those people that  he is  ta lk ing about  is  Khuba and 

Sesoko.  

 And when you come Sesoko and Khuba then the 

commission wi l l  look at  what  they say about  what  McBr ide  

has sa id about  them and i f  there i s  no cor re lat ion then the 

commission wi l l  s imply then not  take that  as someth ing of  

substance which requi re fu r ther  invest igat ion.  

 So I  th ink that  i f  the commission is  go ing to  

approach i t  that  way i t  w i l l  he lp  the commission  a lso in  20 

terms of  i ts  t ime pressures that  i t  w i l l  not  be able to  f in ish 

the invest igat ion.  

 And I  wi l l  say that  f rom the s ide of  my c l ient  then I  

do not  th ink you wi l l  have a problem wi th that  knowing that  

there is  no r isk of  any adverse f ind ing made against  h im but  
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a lso knowing that  what  he has put  under oath in  h is  sworn 

statement  supported by documentary ev idence wi l l  be taken 

in to account  by the commission and when the repor t  comes 

out  i t  w i l l  a lso have that  analys is .  

 So I  th ink that  you wi l l  not  have any problem i f  that  

type of  an approach is  – is  fo l lowed because our  concern 

was a s i tuat ion where a l legat ions were made and they were 

carr ied to  the – car r ied to  the publ i c  through media 

p lat fo rms and the  publ ic  wi l l  ask and say but  we have not  

heard what  Kgamanyane has sa id what  Kgamanyane ’s  10 

response is  but  i f  the publ i c  knows that  Kgamanyane d id put  

a  vers ion a l though i t  is  by way of  an aff idavi t  and he was –  

he was avai lab le  to  test i fy  to  depart  whatever  was sa id  

about  h im but  because of  the t ime pressures and because 

of  the d iscret ion of  the commission in  terms of  paragraph 7  

of  the Terms of  Reference that  i t  has that  la t i tude to  refer  

cer ta in  mat ters for  fu r ther  invest igat ion then I  th ink that  

people know that  whatever  was sa id about  Kgamanyane by  

McBr ide – by Sesoko – by Khuba does not  necessar i l y  

re f lect  the t ru th but  the converse may actual ly  be the  t ru th.  20 

 So I  th ink under those c i rcumstances we th ink that  

we can be accommodat ing knowing that  we have that  

comfor t .  

CHAIRPERSON:   Yes.   Yes.   No I  th ink that  –  that  would be  

good.   I  th ink the – I  th ink the bot tom l ine would  be that  
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s ince the commission would be regard ing the mat te rs as not  

having been fu l l y  invest igated i t  would then approach the 

mat te r  on the basis that  the mat te r  – the mat te r  o r  mat te rs 

may need fu r ther  invest igat ion and therefore i t  would  be not  

fa i r  to  make some f ind ing when there is  s t i l l  go ing to  be 

another  p rocess.   And of  course  to  the extent  that  the  

commission would say anyth ing about  the a l legat ions or  

ev idence that  has been led i t  would have regard to  a l l  

vers ions that  a re before i t  so that  –  that  would  be the  

posi t ion.  10 

 So i f  –  i f  that  –  i f  your  c l ient  is  ab le to  l ive wi th  that  

and accept  that  scenar io  i t  would  seem to me therefore that  

there is  no need to go in to c ross-examinat ion.   There is  no  

need to grant  leave so – but  on  the –  on the unders tanding 

that  the invest igat ions not  having been completed there  

cannot  be adverse f ind ings.  

ADV MOKARI SC:   Yes.  

CHAIRPERSON:   F ind – f ind ings must  be made when the 

invest igat ions are  completed.   So – so I  th ink we are  on the  

same page.  20 

ADV MOKARI SC:   Ja I  th ink we are on the same page.   Ja 

no then I  understand that .  

CHAIRPERSON:   Yes.   Yes.  

ADV MOKARI SC:   Yes.  

CHAIRPERSON:   No,  no thank you.   I  th ink in  that  s i tuat ion 



15 JUNE 2021 – DAY 409 
 

Page 14 of 117 
 

we are therefore  faced wi th  in  te rms of  formal i t ies e i ther  

that  you wi thdraw the appl icat ion or  I  d ismiss i t  but  th is  i s  

the understanding in  te rms of  the  invest igat ion not  having  

been completed.  

ADV MOKARI SC:   Wel l  I  th ink … 

CHAIRPERSON:   Which one would you prefer?  

ADV MOKARI SC:   I  th ink a l l  what  the commission  has to  

say then is  to  say that  in  respect  o f  mat ters involv ing Law 

Enforcement  of  course… 

CHAIRPERSON:   Ja.  10 

ADV MOKARI SC:   The Chai rperson wi l l  have to  hear  

others.  

CHAIRPERSON:   Ja.  

ADV MOKARI SC:   Because I  understand there are o thers.  

CHAIRPERSON:   Ja.  

ADV MOKARI SC:   The commission is  not  in  a posi t ion to  

invest igate these mat ters fu l l y  and therefore i t  is  l ike ly  to  

refer  them for  fur ther  invest igat ion.  

CHAIRPERSON:   Ja.  

ADV MOKARI SC:   And for  that  reason… 20 

CHAIRPERSON:   Ja.  

ADV MOKARI SC:   I t  w i l l  not  consider  the appl i cat ions.  

CHAIRPERSON:   Ja.  

ADV MOKARI SC:   To cross-examine.  

CHAIRPERSON:   Ja.  
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ADV MOKARI SC:   Yes.  

CHAIRPERSON:   Wel l  I  do not  know whether  i t  is  correct  to  

leave i t  that  i t  w i l l  not  consider  because i t  is  l ike they are 

hanging in  the a i r.   We know that… 

ADV MOKARI SC:   Or  can I  understand what  I  am saying – 

understand what  you are saying.    

CHAIRPERSON:   Yes.  

ADV MOKARI SC:   So basica l l y  then I  mean the … 

CHAIRPERSON:   Ja because the manner… 

ADV MOKARI SC:   The long and shor t  o f  i t  is  that… 10 

CHAIRPERSON:   Yes.  

ADV MOKARI SC:   The appl icat ion  is  wi thdrawn.  

CHAIRPERSON:   Ja.  

ADV MOKARI SC:   For  the reasons g iven – yes.  

CHAIRPERSON:   For  the reasons g iven ja .  

ADV MOKARI SC:   That  is  r ight  yes.  

CHAIRPERSON:   Okay no thank you.   So that  – that  is  the – 

the posi t ion and I  appreciate your  cooperat ion and your  

understanding.  

ADV MOKARI SC:   Thank you Chai rperson.  20 

CHAIRPERSON:   Thank – thank you.   So that  covers the  

three mat te rs.  

ADV MOKARI SC:   Yes the three mat te rs that  is  now 

Kgamanyane in  respect  o f  McBr ide,  Sesoko and Khuba.  

CHAIRPERSON:   Yes okay no thank you.    
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ADV MOKARI SC:   Thank you Chai rperson.  

CHAIRPERSON:   P lease ca l l  the next  mat te r.  

REGISTRAR:   Mr Gigaba and Mr B ishop SEQ5 of  2021.  

ADV MYBURGH SC:  Good af te rnoon Chai rperson.   Mr  

Myburgh of  the commission standing in  fo r  Ms S ib iya .  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:    Of  the legal  team f rom Alexkor.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:    Chai rperson you know that  th is  i s  an 

appl i cat ion brought  by Mr Gigaba to c ross-examine Mr 10 

B ishop.   I t  ar ises  in  the A lexkor  s t ream.   I  understand that  

you are aware that  ear l ie r  today we received f rom the State 

At torney on beha l f  o f  Mr Gigaba a not ice of  wi thdrawal  o f  

the appl icat ion.  

CHAIRPERSON:   Yes I  am aware  so th is  appl i cat ion has 

been wi thdrawn.   Okay thank you.  

ADV MYBURGH SC:    Thank you Chai rperson may I  be  

excused? 

CHAIRPERSON:   Yes you are excused.  

ADV MYBURGH SC:    Thank you.  20 

CHAIRPERSON:   Thank you.   P lease ca l l  the next  one.   

Just  ra ise your  vo ice  I  am not  sure that  everybody can hear  

you oh is  your  mic not  work ing.   I t  is  the mat te r  o f  Mr Hlaudi  

Motsoeneng who appl ies fo r  leave to  c ross-examine Mr 

Car r im SEQ16/2020.   Yes.  
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ADV KUFA:   ( Inaudib le ) .  

CHAIRPERSON:   Yes.  

ADV KUFA:   ( Inaudib le ) .  

CHAIRPERSON:   Yes.    

ADV KUFA:    Sor ry – SEQ 16.  

CHAIRPERSON:   Yes.  

ADV KUFA:    Of  2020.  

CHAIRPERSON:   Yes.  

ADV KUFA:    Which is  the one that  i s  you are cur rent ly  

se ized wi th .  10 

CHAIRPERSON:   Ja.  

ADV KUFA:    And the second one is  the one per ta in ing to  

the leave for  appl i cat ion to  cross-examine Ms Lulama 

Mokhobo the fo rmer CEO of  the SABC.  

CHAIRPERSON:   Yes.   Let  –  but  le t  us deal  wi th  the – the –  

number 16 f i rs t .  

ADV KUFA:    Yes indeed Chai r.    

CHAIRPERSON:   Okay.  

ADV KUFA:    Ja  Chai r  I  do not  know i f  you are in  receipt  o f  

the appl icant ’s  heads of  arguments in  respect  o f  th is  mat te r.  20 

CHAIRPERSON:   They may have reached my off ice but  I  d id 

not  get  a  chance to read them.   I  was to ld  that  there were  

mat te rs where wr i t ten submissions had arr i ved somet ime 

today.   I  see tha t  there are heads of  a rgument .   I s  th is  – 

th is  i s  the mat te r  re la t ing to  Mr Car r im.  
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 My recol lect ion  is  that  in  both mat ters Mr  

Motsoeneng wanted to  c ross-examine on very  nar row 

points.  

ADV KUFA:    Yes indeed i t  is  very nar row points and they 

can be easi l y  d isposed of  wi thout  … 

CHAIRPERSON:   What  was the d is  – what  is  the d ispute of  

fact  or  the  d isputes of  fact  that  he is  compla in ing about  

here? 

ADV KUFA:    Okay le t  me just  00:36:16 quick ly  because… 

CHAIRPERSON:   Ja.  10 

ADV KUFA:    Okay the d isputes of  facts a re qui te  narrow in  

they ident i f ied in  the founding papers of  appl i cant .  

CHAIRPERSON:   Yes.  

ADV KUFA:    Under the heading Disputed Facts.    

CHAIRPERSON:   Ja.  

ADV KUFA:    A lso on the heads I  can just  address you – 

they are a lso re in forced and encompasses a coro l lary the 

appl i cat ion fo r  c ross-examinat ion.  

CHAIRPERSON:   In  your  wr i t ten submissions is  that  what  

you deal  wi th  a t  page 2 as Mr  Motsoeneng’s rendi t ion 20 

issues?  No,  no that  i s  not  your  heads of  argument .    

ADV KUFA:    The d isputed facts a re Chai rperson.  

CHAIRPERSON:   Ja  

ADV KUFA:    Are on the – commence on paragraph 29 of  

the heads of  argument .  
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CHAIRPERSON:   Okay le t  –  I  am sor ry I  have moved to the  

aff idavi t .   Just  take me to the aff idavi t  again? 

ADV KUFA:    Oh to the aff idavi t  qu ick ly.  

CHAIRPERSON:   Ja.  

ADV KUFA:    Let  me just  – because my laptop what  – a b i t  

f rozen le t  me just  get  you there.    

CHAIRPERSON:   I  see at  paragraph – page 11 paragraph 

35 of  Mr Motsoeneng’s aff idavi t  so he says:    

“Disputed facts ident i f ied in  the a ff idavi t  o f  

Mr Yunus Carr im. ”  10 

ADV KUFA:    Yes indeed.  

CHAIRPERSON:   Ja just  run through them quick ly  fo r  me.  

ADV KUFA:    Yes.   One of  the – I  th ink i t  is  easier  because 

they are in  wi th  the – regurg i ta ted  in  the heads I  wi l l  just  

qu ick ly  go to  the heads.  

CHAIRPERSON:   Yes,  ja  okay.  

ADV KUFA:    One of  the major  i ssues is  per ta in ing to  the 

issue of  the encrypt ion model  o f  the SABC where in  Mul t i  –  

the – be – Mul t iChoice deal  just  to  put  i t  b lunt ly.  

CHAIRPERSON:   Ja.  20 

ADV KUFA:    And i f  you look at  Mr Car r im’s ev idence before  

th is  fo rum which the appl icant  takes avers ion  to  was 

opportunist ic  and mal ic ious to  the  in tegr i ty  and reputat ion 

of  the appl icant  as  you wi l l  see and note just  to  quick ly  

address on the po ints of  d ispute.  
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CHAIRPERSON:   Ja I  th ink what  I  am – what  I  am real l y  

looking for  i s  tha t  th is  is  what  Mr  Carr im says and th is  i s  

what  … 

ADV KUFA:    Mr Motsoeneng says.  

CHAIRPERSON:   In  regard to  that  po int .  

ADV KUFA:    Yes.  

CHAIRPERSON:   You know.   That  is  go ing to  much easier.  

ADV KUFA:    Yes that  is  what  I  am … 

CHAIRPERSON:   You are t ry ing to  do.  

ADV KUFA:    To address you on Chai r.  10 

CHAIRPERSON:   Okay a l l  r ight .  

ADV KUFA:    Because I  do not  want  to  bedevi l  and waste  

the commission’s t ime.  

CHAIRPERSON:   Yes.   Ja.  

ADV KUFA:    In  that  regard.  

CHAIRPERSON:   Ja.  

ADV KUFA:    So i f  you look at  the – the issue was about  to  

do wi th  the STB cont ro l  and encrypt ion.   Remember  Chai r  I  

do  not  know i f  you recol lect  the test imony of  Mr Kruger who 

spoke at  length.  20 

CHAIRPERSON:   Ja.  

ADV KUFA:    On the issue encrypt ion and remember  i f  I  can 

take you a few steps or  a  few years back you were  par t  o f  

the fo rum of  the Const i tu t ional  Court .  

CHAIRPERSON:   Ja.  
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ADV KUFA:    That  gave judgment  per ta in ing  to  the  

encrypt ion.  

CHAIRPERSON:   Ja.  

ADV KUFA:    To say that  the  cabinet  was correct  in  

adopt ing the approach i t  d id  adopt .  

CHAIRPERSON:   Ja.  

ADV KUFA:    In  addressing the encrypt ion.  

CHAIRPERSON:   Ja.  

ADV KUFA:    Issues.  

CHAIRPERSON:   Yes.  10 

ADV KUFA:    And so now i t  is  surpr is ing  that  then Mr 

Car r im when he is  before th is  forum he takes an about  tu rn  

about  decis ions that  were taken when he was not  yet  

Min is te r.   So those decis ions are  the decis ions that  was 

saying that  i t  is  a  d isputed fact .  

CHAIRPERSON:   Yes but  what  I  know – what  factual  

s tatements d id Mr Carr im say about  Mr Motsoeneng that  Mr  

Motsoeneng d isputes? 

ADV KUFA:    Wel l  one bal l  o f  content ion is  that  Mr  Carr im 

says that  i t  is  Mr Motsoeneng who was ant i  encrypt ion.   20 

That  is  a  d ispute of  fact .  

CHAIRPERSON:   Ja.  

ADV KUFA:    Because Mr Motsoeneng was never  an t i .  

CHAIRPERSON:   Yes.  

ADV KUFA:    Encrypt ion.   This was a decis ion taken by 
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government .  

CHAIRPERSON:   Ja.  

ADV KUFA:    The cabinet  which was mandated to  take the 

decis ion.  

CHAIRPERSON:   Ja.  

ADV KUFA:    Thereof .  

CHAIRPERSON:   Yes.  

ADV KUFA:    So i t  w i l l  not  a l l  go wel l  for  the in terest  o f  th is  

commission i f  that  ev idence is  to  be led or  la id  bare and 

untested through cross-examinat ion.  10 

CHAIRPERSON:   R ight .  

ADV KUFA:    Yes.  

CHAIRPERSON:   Okay.   Of  course Mr Motsoeneng was 

nei ther  the Min is ter  nor  the CEO of… 

ADV KUFA:    The SABC.  

CHAIRPERSON:   Of  SABC.  

ADV KUFA:    Yes indeed.  

CHAIRPERSON:   And that  may ra ise the quest ion of  even i f  

i t  may be sa id tha t  he was ant i  the quest ion might  ar ise why 

is  i t  so importan t  that  we should  go in to that  and have 20 

cross-examinat ion when he was not  even the head of  the  

SABC.  

ADV KUFA:    I t  is  because a lso the head of  the SABC – 

remember  I  sa id that  i s  why ear l ier  on in  the – I  re ferred 

you to the… 
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CHAIRPERSON:   Ja.  

ADV KUFA:    Leave to – for  the appl icat ion to  cross-

examine Ms Lulama Mokhobo.  

CHAIRPERSON:   Yes.  

ADV KUFA:    Ms Lulama Mokhobo ’s ev idence is  in  tandem 

wi th Mr Carr im’s.  

CHAIRPERSON:   Ja.  

ADV KUFA:    Ev idence and she –  remember she was the  

erstwhi le  CEO of  the SABC.  

CHAIRPERSON:   Ja.  10 

ADV KUFA:    And she a lso opportunist i ca l ly  and generously 

impl icates Mr H laudi  Motsoeneng for  misdeeds which 

misdeeds Mr Hlaudi  Motsoeneng d id not  commit .   I f  

anyth ing the person who 00:42:26 the f iduciary dut ies i s  Ms 

Lulama Mokhobo.  

CHAIRPERSON:   Yes.  

ADV KUFA:    So now i f  you look at  the ev idence of  Ms 

Lulama Mokhobo before th is  fo rum which she gave not  on  

an aff idavi t  but  ora l ly  those are not  in  sync wi th  the genera l  

accepted issues  l ike what  you are p lac ing before th is  forum 20 

Chai r  to  say that  Mr Motsoeneng was nei ther  the CEO nor 

was he a member  of  cabinet  per ta in ing to  these issues.  

CHAIRPERSON:   But  I  would  imagine that  when Mr 

Motsoeneng gave evidence he dea l t  wi th  that  as wel l  is  i t  

not?  
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ADV KUFA:    He d id deal  wi th  the  issues on the  12 t h  o f  

September 2019 but  remember  we then parked h is  

ev idence.  

CHAIRPERSON:   Ja.  

ADV KUFA:    A f ter  there were a number of  issues that  he  

wanted to  address th is  commission  on.  

CHAIRPERSON:   Ja.  

ADV KUFA:    And remember you granted h im leave to  

supplement… 

CHAIRPERSON:   Yes.  10 

ADV KUFA:    H is ev idence which  supplementary a ff idavi ts  

were served and st i l l  serve before th is  fo rum.  

CHAIRPERSON:   Yes.  

ADV KUFA:    And he has st i l l  to  test i fy  on those 

supplementary aff idavi t .  

CHAIRPERSON:   Yes.   

ADV KUFA:    And fur thermore the other  ar rest ing issue that  

is  to  be p laced before th is  forum is  that  whi ls t  in  the  

process of  br ing ing that  in format ion  before th is  forum that  is 

when there was th is  long queue o f  people now coming to  20 

impl icate h im.   So i t  was l ike as i f  the – he was now – Mr 

Motsoeneng was fodder fo r… 

CHAIRPERSON:   Ja.  

ADV KUFA:    For  the genera l  publ i c  that  anyone – any Jack 

and J i l l  can come and impl icate h im.   So i t  w i l l  no t  a l l  go 
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wel l  for  the in terest  o f  th is  commiss ion i f  that  ev idence … 

CHAIRPERSON:   Ja.  

ADV KUFA:    Is  to  be ignored or  le t  a lone for  the 

commission to  accept  i t  as the t ru th.  

CHAIRPERSON:   So your  answer is  he d id test i fy  about  i t  

but  o ra l ly  but  he has a lso covered i t  in  aff idavi t s .  

ADV KUFA:    Yes he has covered i t  in  the aff idavi t s .  

CHAIRPERSON:   Ja.  

ADV KUFA:    But  remember the… 

CHAIRPERSON:   He just  had not  had another  opportuni ty  to  10 

g ive ora l  ev idence.  

ADV KUFA:    Vent i la te i t  yes.  

CHAIRPERSON:   But  o therwise –  

ADV KUFA:    Yes to  vent i la te i t  before th is  forum.  

CHAIRPERSON:   Ja.   Okay what  were the other  s tate –  

factual  s tatements that  he takes issue wi th  f rom Mr Car r im? 

ADV KUFA:    One of  the issues o f  Mr Car r im remember i s  

about  the Channe l  24 News Channe l .  

CHAIRPERSON:   Ja.  

ADV KUFA:    Which – that  one I  th ink i t  can be easi ly  20 

resolved on paper  but… 

CHAIRPERSON:   Ja.  

ADV KUFA:    I  th ink suff ice to  say just  fo r  avoid  a l i t t le  

doubt  I  th ink i t  is  best  that  I  a lso address you on that  issue 

because the News 24 Channel .  
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CHAIRPERSON:   Ja.  

ADV KUFA:    Was not  on ly sanct ioned by Mr Car r im h imsel f  

but  a lso by Ms Lu lama Mokhobo.   This YouTube  

CHAIRPERSON:   What  d id  Mr Car r im say about  – about  

News 24? 

ADV KUFA:    He is  saying that  th is  was – what  Mr  Carr im 

says is  that  i t  was a decis ion that  was ar r ived at  by 

Mul t iChoice by I  th ink – I  th ink there was involvement  of  Mr 

00:45:24 Pate l  per ta in ing to  that  issue and then secondly  

the issue was a lso that  accord ing  to  Ms Lulama Mokhobo 10 

the – she was never  par t  o f  that  decis ion.   But  i f  you look at  

the board resolut ions and the board minutes and the  

YouTube v ideo c l ips – remember there was a t ime when we 

had a ch i t ter  chat ter ing per ta in ing to  the YouTube v ideos 

and you were saying that  they might  consume the  t ime of  

the commission i f  we were to  p lay  them.  And we said that  

we wi l l  on ly  go  to  that  por t ion  where she even makes 

congratu latory messages and pats hersel f  on the back 

per ta in ing the News 24 Channel .   So I  do not  know whether  

there is  fo rm of  amnesia on her  par t  and Mr Carr im ’s or  i t  is  20 

just  unwi t t ing ly  or  wi t t ing ly  avoid ing put t ing the t ru th before 

th is  commission.  

CHAIRPERSON:   But  what  d id  Mr Carr im say about  Mr 

Motsoeneng in  regard to  that  channel  that  Mr Motsoeneng 

takes issue wi th?  
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 He sa id that  Mr Motsoeneng was the one who was 

responsib le fo r  i t .   Mr Motsoeneng was not  respons ib le fo r  

i t .   I t  was actual l y  Mr Car r im h imsel f .  

CHAIRPERSON:   Ja.  

ADV KUFA:    And Ms Mokhobo.  

CHAIRPERSON:   Yes.  

ADV KUFA:    Yes.  

CHAIRPERSON:   Okay a l l  r ight .  

ADV KUFA:    So those are mist ruths that  can be… 

CHAIRPERSON:   And you were saying on papers that  can 10 

be resolved.  

ADV KUFA:    They can be resolved on paper l ike I  sa id.  

CHAIRPERSON:   Ja.  

ADV KUFA:    We do not  want  to  take much issue on them.  

CHAIRPERSON:   Yes.   

ADV KUFA:    Because I  mean those are – I  th ink those are  

issues because in  any event  what  Mr Motsoeneng d id was in  

the appl i cat ion fo r  cross-examinat ion  he then annex to  i t  the 

board minutes,  the board resolut ions.  

CHAIRPERSON:   Ja.  20 

ADV KUFA:    Let  us between the erstwhi le  Chai rperson of  

the SABC board who is  Dr  Ngubane and a lso per t inent ly  he 

a lso at tached le t ters f rom – which were exchanged between 

the then Min is te r  o f  Communicat ions Dina Pule and Mr 

Car r im a lso as we l l .  
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CHAIRPERSON:   Ja okay no that  is  f ine.   And what  other  

factual  s tatement  d id  he – is  he compla in ing about  that  was 

made by Mr Car r im? 

ADV KUFA:    I  th ink i t  i s  a lso the –  the other  issues that  cut  

and paste i ssue of  the Sowetan News Reports that  Mr 

Car r im went  at  large before th is  fo rum giv ing evidence on.  

Yes.  

CHAIRPERSON:   What  was – what  was the statement  that  

Mr Carr im made about  Mr Motsoeneng? 

ADV KUFA:    What  Mr Car r im d id was that  remember i f  we 10 

take a few steps back to  the Publ ic  Protector ’s  Report  that  

was issues against  largely Mr Motsoeneng per ta in ing to  the 

maladmin ist rat ion ,  a l leged maladmin ist rat ion  and 

i r regular i t ies at  the SABC where aspers ions were cast  on 

h im and were i f  we – we can remember per t inent ly  and 

c lausal ly  so why the Publ ic  Protector  then says that  Mr 

Motsoeneng must  undergo the r igours of  a  d isc ip l inary  

enqui ry  per ta in ing to  those issues.   That  d isc ip l inary 

enqui ry  never  happened.    

I f  anyth ing  Mr Motsoeneng was then assai led in  the  20 

d isc ip l inary enqui ry  for  making d isparaging remarks 

per ta in ing to  the  then erstwhi le  SABC board.   So those 

issues – I  do not  want  to  deal  wi th  them because in  any 

event  I  am sure the cour t  se ized w i th  the Publ ic  Pro tector ’s  

Review Appl icat ion would adequate ly  deal  wi th  those 
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issues.    

So suff ice to  say what  I  can then do and propose 

before th is  commission is  that  those issues – what  th is  

forum can then do is  to  park or  put  them in a h iatus those 

issues to  say that  they are a l l  go ing to  – to  say they are not  

go ing to  deal  wi th  those issues s ince they are going to  be  

p lay ing out  anyway in  any event  in  the Publ ic  Pro tector ’s  

Review Appl icat ion.  

CHAIRPERSON:   I  w i l l  te l l  you what  I  propose to  do.   I  

propose not  to  g rant  h im leave to  c ross-examine but  h is  10 

vers ion would be taken in to account .   Mat te rs  where  

evidence or  a l legat ions have been made of  somebody being 

involved in  acts of  s tate capture and cor rupt ion and f raud,  

those are  mat te rs  where  I  g ive  a  lo t  o f  we igh t  fo r  pu rposes 

o f  leave to  c ross-examine.   On what  you say -  you are  

te l l ing  me,  i t  seems tha t ,  la rge ly,  i t  i s  a  quest ion  o f  Mr  

Motsoeneng say ing :   Somebody has l ied  about  me,  o r  

someth ing  to  tha t  e f fec t .   And th is  i s ,  what  they sa id ,  i t  i s  

no t  t rue .   Th is  i s  the  pos i t ion .   So,  my in tended approach i s  

to  say.   A l l  vers ions must  be  tak ing  in to  account  in  regard  20 

to  th is  mat te r  and whatever  w i l l  be  done w i l l  be  based on  

both  vers ions bu t  tha t  g iven a l l  the  c i r cumstances,  i t  does  

not  seem to  me i t  wou ld  be  in  the  in te res t  o f  jus t i ce  tha t  I  

g ran t  h im leave to  c ross-examine on these mat te rs .   That  

i s  what  i s  in  my mind.   Do you want  to  say someth ing  about  
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i t?  

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    I  have  a  b i t  o f  a  s t igmat ised 

n igh tmare  per ta in ing  to  tha t ,  Cha i rperson.  

CHAIRPERSON :    Ja ,  yes .  

UNKNOWN COUNSEL :    And I  respect fu l l y  say  so .  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    Because i t  i s  encroach ing  onto  the  

app l i cant ’s  r igh t s  be fore  th is  fo rum.  10 

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    Remember  what  was sa id  in  the 

. . . [ in te rvenes]  

CHAIRPERSON :    Leave out  the  quest ion  o f  h im tes t i f y ing  

whatever  was le f t .   I  leave tha t  ou t .   I  am not  a f fec t ing  tha t  

fo r  now.  

UNKNOWN COUNSEL :    Yes,  because why I  am say ing  the  

nuance o f  th is  –  o f  h is  ev idence,  in  any event ,  be fore  th is  

fo rum,  i s  per ta in ing  to  h i s  r igh ts  to  say tha t  peop le  can be  

imp l ica ted  in  and f rom the  manner  in  wh ich  the  20 

in te r rogat ions were  panned out  be fore  th is  fo rum,  i t  was as  

i f  you ,  as  the  Cha i rperson,  was read i l y  l i ke l y  to  accept  the 

vers ions pro f fe red  by  Mr  Car r im and Ms Mokhobo than h i s  

vers ion .   That  i s  why he has a  cha l lenge.  

CHAIRPERSON :    Ja .  
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UNKNOWN COUNSEL :    That  i s  why he is  say ing :   I  need  

to  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    . . .my r igh ts  here  are  ve t ted  un less  

i f  I  am granted the  leave to  c ross-examine  these  

ind iv idua ls  who  obscures(?)  and in  a  re format ive (? )  

manner,  no t  on ly  –  there  is  one o ther  i ssue tha t ,  i f  you  look  

a t  the  end o f  our  heads,  wh ich  we a lso  inv i te  th is  

Commiss ion  to  do ,  to  say tha t  i f ,  a t  the  end o f  the  day,  i f  

you  are  go ing  to  take  tha t  exerc ise  and to  rea l i se  tha t  10 

these two ind i v idua ls ,  tha t  i s  Mr  Car r im and Ms Mokhobo,  

l ied  be fore  th is  fo rum.    

 Then,  we wou ld  want  you as  the  Cha i rperson to  

d i rec t  whatever  ru l ing  or  f ind ings tha t  you have made to  be  

taken by  the  Secre tary(? )  o f  the  Commiss ion  to  the  NPA for  

fu r ther  invest iga t ion  and prosecut ion  fo r  pe r ju ry  because 

you cannot  have  peop le  coming and p lay ing  ou t  in  the  

ga l le ry  here ,  l y ing  about  ind iv idua ls  l i ves .   I  mean ,  these  

are  peop le ’s  l i ves .   The i r  d ign i t ies  are  shammed.  

CHAIRPERSON :    Wel l ,  le t  me say th is .   I  mean,  I  20 

apprec ia te  the  impact  on  ind i v idua ls  o f  a l legat ions tha t  a re  

be ing  made or  a re  made f rom t ime to  t ime in  hear ings in  

the  Commiss ion .   I  apprec ia te  tha t .   But  what  I  am say ing  

is  tha t  c ross-examinat ion  -  i f  c ross-examinat ion  is  no t  

g ran ted i t  does not  necessar i l y  mean tha t  there  i s  one s ide  
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o f  the  s to ry  be fo re  the  Commiss ion .   There  are  s t i l l  two 

s ides or  more  s ides and the  Commiss ion  wou ld  have  regard  

to  a l l  o f  them.    

UNKNOWN COUNSEL :    Okay.  

CHAIRPERSON :    And o f  course ,  you w i l l  apprec ia te  tha t  

by  the  ve ry  na ture  o f  the  power  tha t  has been g iven to  the 

Cha i rperson to  g rant  leave to  c ross-examine,  i t  a lso  means  

he may re fuse  leave to  c ross-examine in  cer ta in  

c i rcumstances bu t  i t  does not  mean tha t  where  leave to 

c ross-examine has not  been granted or  has no t  been 10 

a l lowed,  where  c ross-examinat ion  had not  been a l lowed,  i t  

does not  necessar i l y  mean tha t  i t  is  an  un fa i r  hear ing .   I t  i s  

a l l  –  i t  a l l  depends on eve ry th ing .    

 So,  one.   You can assure  Mr  Motsoeneng tha t  no  

par t i cu la r  w i tness ’s  ev idence has  been accepted,  tha t  i s  

d isputed,  and  tha t  wh ich  ev idence is  accepted,  and wh ich  

ev idence is  no t  accepted,  i t  i s  someth ing  tha t  w i l l  come out  

in  the  repor t  f ina l l y.   So,  there  may be a  s i tua t ion  where  

somebody th inks  because the  w i tnesses g iv ing  ev idence in  

a  ce r ta in  way,  o r  the  Cha i rperson seems to  be  l i s ten ing  20 

very  a t ten t ive ly,  maybe he is  go ing  a long w i th  tha t  vers ion .    

 The Cha i rpe rson  has an ob l iga t ion  to  l i s ten  to  

every  w i tness and to  ask  quest ions.   Some wi tnesses  

compla in  tha t  the  Cha i rperson  is  ask ing  too  many 

quest ions as  i f  he  is  the  ev idence leader.   So,  you can 
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assu re  h im.   But  I  was g iv ing  you  the  benef i t  o f  what  was 

go ing  on in  my mind.  

UNKNOWN COUNSEL :    Okay,  yes ,  h ’m.  

CHAIRPERSON :    So  tha t  you can address i t  be fore  we 

conc lude.  

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    Bu t  I  th ink  you have addressed i t .   I  do 

no t  know i f  you want  to  say anyth ing  more .   

UNKNOWN COUNSEL :    Ja ,  there  is  jus t  one issue tha t  

lays  fo r  you r  d ispos i t ion ,  Cha i r.   I  do  no t  want  to  go  in to  10 

the  const i tu t iona l  debate  because  I  f i rm ly  be l ieve  and my 

c l ien t ,  the  app l i cant ,  f i rm ly  be l ieves tha t  he  has a  r igh t ,  an  

unvet ted  r igh t  to  c ross -examinat ion  in  te rms o f  Sect ion  

39(2) .   I  mean,  we must  p romote  d ispe rs ion(?)  ob jec t  o f  the 

const i tu t ion .   We do not  want  to  go  in to  the  cons t i tu t ion 

debate .  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    Because we w i l l  consume the  

Commiss ion ’s  t ime.  

CHAIRPERSON :    Ja .  20 

UNKNOWN COUNSEL :    Bu t  i t  su f f i ces  to  say tha t  the  

app l i cant  wants  -  in  the  a l te rna t ive ,  h is  no t ice  o f  mot ion  

was tha t ,  in  the  event  tha t  the  leave to  c ross-examinat ion  

fa i l s  he  be  g ranted leave to  lead ev idence in  rebut ta l  o f  the  

ev idence imp l ica t ing  h im in  te rms o f  Ru le  3 .3  as  read w i th  
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Ru le  3 .9  o f  the  Commiss ion ’s  ru les .    

CHAIRPERSON :    I  th ink  you have sa id  ea r l ie r  on  tha t  

when he le f t  the  w i tness s tand the  las t  t ime . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    . . . there  was an unders tand ing  tha t  he  

may have to  come back to  dea l  w i th  ce r ta in  mat te rs .  

UNKNOWN COUNSEL :    That  was  before  the  imp l ica t ions.  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    Ja .  

CHAIRPERSON :    So ,  I  th ink  tha t  w i l l  need to  be  done i s  to  10 

look a t  the  bas is  on  wh ich  he  le f t  and to  look  a t  the  issue  

o f  h im dea l ing  w i th  the  remain ing  par t  o ra l l y.   So ,  there  

wou ld  be  the  quest ion  o f ,  i s  i t  necessary  to  a l low ora l  

ev idence to  dea l  w i th  tha t  o r  w i l l  jus t i ce  be  done even w i th  

look ing  a t  the  ve rs ions as  pu t  up  in  a f f idav i t s  bu t  tha t  i s  

someth ing  I  can look a t  in  due course .  

UNKNOWN COUNSEL :    A l r igh t .   Thank you,  Cha i r.  

CHAIRPERSON :    A l r igh t ,  okay.  

UNKNOWN COUNSEL :    Ja .  

CHAIRPERSON :    So ,  in  regard  to  h is  app l i ca t ion  fo r  leave  20 

to  c ross -examine ,  Mr  Car r im,  the  app l i ca t ion  is  d i smissed.   

I f  reasons are  requested,  they w i l l  be  fu rn ished but  w i th  

regard  to  h is  app l i ca t ion  fo r  leave to  c ross-examine 

Ms Mokhobo,  we can dea l  w i th  tha t .  

UNKNOWN COUNSEL :    Yes.   Thank you,  Cha i r.  
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CHAIRPERSON :    Okay.   I  am so r ry.   I  have not  a l lowed 

th is  to  be  ca l led  because you are  on  the  pod ium,  bu t  

Mr  Pre tor ius  ind ica tes  the re  is  somebody.   Yes.    

ADV PRETORIUS SC :    [Microphone not  sw i tched on ]  

CHAIRPERSON :    Oh,  on  the  mat te r  tha t  I  have d i sposed  

o f?  

ADV PRETORIUS SC :    [Microphone not  sw i tched on ]  

CHAIRPERSON :    Oh,  does he rep resent  Mr  Car r im?  Does 

he s t i l l  want  to  address me?  Le t  me hear  what  he  has to  

say qu ick ly.   So,  somebody w i l l  san i t i se .   But  I  have 10 

d isposed o f  the  mat te r,  bu t  I  w i l l  hear  what  you have  to  say 

qu ick ly.  

ADV HARRISON :    Thank you,  Cha i rperson.    

CHAIRPERSON :    Yes.  

ADV HARRISON :    I  th ink  my presence may be superc i l ious  

now tha t  you have ac tua l l y  ru led  on  the  mat te r.  

CHAIRPERSON :    Wel l . . .   Yes,  and I  d id  no t  want  to  hear  

anybody.   [ laughs ]  

ADV HARRISON :    Ja ,  we l l  . . . [ in te rvenes]  

CHAIRPERSON :    . . .o ther  than . . . [ in te rvenes]  20 

ADV HARRISON :    You know,  we wou ld  go  w i th  that  

Mr  Cha i rperson.  

CHAIRPERSON :    Yes.  

ADV HARRISON :    Jus t  to  p lace  myse l f  on  reco rd .  

CHAIRPERSON :    Yes.  
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ADV HARRISON :    For  Mr  Car r im . . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

ADV HARRISON :    . . . f rom the  law f i rm Harr ison  

. . . [ ind is t inc t ]  Lebats i (? ) .  

CHAIRPERSON :    Yes.   

ADV HARRISON :    We have prepared submiss ions on  

these issues.  

CHAIRPERSON :    Yes.  

ADV HARRISON :    I  am not  go ing  to ,  in  v iew o f  you r  ru l ing  

. . . [ in te rvenes]  10 

CHAIRPERSON :    Ja .  

ADV HARRISON :    . . .waste  your  t ime or  take  up any fu r ther  

o f  your  t ime bu t  we w i l l  submi t  them to  you fo r  your  

cons idera t ion .  

CHAIRPERSON :    Ja .   No,  tha t  i s  a l r igh t .   Thank you.   

Okay,  now le t  me now dea l  w i th  me the  mat te r  o f  Mr  

Motsoeneng who app l ies  fo r  l eave to  c ross-examine 

Ms Mokhobo.   Reg is t ra r,  what  case  number  i s  tha t?  

REGISTRAR :    SEQ 17-2020.  

CHAIRPERSON :    Okay.  20 

UNKNOWN COUNSEL :    Now,  Cha i r,  I  do  no t  know i f  th is  

app l i ca t ion  is  go ing  to  a lso  su f fe r  the  same fa te  as  the  

preced ing  . . . [ in te rvenes]  

CHAIRPERSON :    I  w i l l  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    . . .app l i ca t ion .  
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CHAIRPERSON :    I  w i l l  te l l  you  what .   My reco l lec t ion  w i th  

regards to  th is  one is ,  tha t  the  who le  i ssue is  about  the  

issue o f  au thor i t y.  

UNKNOWN COUNSEL :    Yes,  indeed.  

CHAIRPERSON :    I s  tha t  r igh t?  

UNKNOWN COUNSEL :    And she a l leges tha t  she was 

a f ra id  o f  Mr  Motsoeneng.  

CHAIRPERSON :    Wel l ,  tha t  par t  I  do  no t  remember  bu t  

. . . [ in te rvenes]  

UNKNOWN COUNSEL :    Wel l ,  we remember,  ac tua l l y.  10 

CHAIRPERSON :    I t  was about  –  I  mean,  the  issue about  

au thor i t y.   I  am not  sure  why there  shou ld  be  cross-

examinat ion  on  tha t  i ssue because tha t  i ssue shou ld  be  

reso lved by  way o f  somebody submi t t ing  a  document  tha t  

shows autho r i t y,  whethe r  i t  i s  a  reso lu t ion  o f  the  board  o r  i t  

i s  a  de legat ion  o f  au thor i t y  o r  i t  i s  a  p rov is ion  in  a  s ta tu te  

or  regu la t ions.   I s  i t  no t?  

UNKNOWN COUNSEL :    Yes,  ac tua l l y,  I  wanted to  address  

you on tha t  i ssue .   That ,  ac tua l l y,  what  Ms Mokhobo does,  

w i t t ing ly  o r  unw i t t ing ly,  she submi ts  . . . [ ind is t inc t ] .   A 20 

number  o f  annexures,  I  th ink  i t  i s  f rom page 53 to  376  o f  

SEQ 17 where ,  ac tua l l y,  a t  the  bu lk  o f  those annexures,  

ac tua l l y,  suppor t  the  content ion  o f  these,  o f  Mr  Motsoeneng  

than her  own v iews.   So,  i t  i s  ac tua l l y  a  se l f -de fea t ing  

exerc ise  on  her  par t  bu t  l i ke  you say . . . [ in te rvenes]  
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CHAIRPERSON :    Bu t  o f  course  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    . . .  Cha i r,  I  am not  in  you r  hands 

. . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    . . .per ta in ing  to  tha t  i ssue.    

CHAIRPERSON :    Because i f  you agree w i th  me and i f  you  

say tha t  the  documents  tha t  she has submi t ted  show tha t  

there  was author i t y.   As  I  say,  au thor i t y  wou ld  no rmal ly  be  

proven by  way o f  a  document .  

UNKNOWN COUNSEL :    Yes.   Yes,  indeed.  10 

CHAIRPERSON :    Ja ,  ja .  

UNKNOWN COUNSEL :    Because  what  Mr  Motsoeneng has  

done is ,  he  has a t tached h i s  found ing  a f f idav i t  and a lso  h is  

rep l y ing  a f f idav i t .  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    A number  o f  annexures  tha t  

d ispe ls  the  myth  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    . . . tha t  the  dec is ions tha t  were  

taken were  no t  taken in  sync . . . [ in te rvenes]  20 

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    . . .w i thout  reso lu t ions or  board  

dec is ions.  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    Bu t  to  say tha t  these dec i s ions 
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were  taken,  the  board  we l l - knowing tha t  these dec is ions 

were  taken,  and they are  tak ing . . .  tha t  these dec i s ions w i l l  

be  taken.  

CHAIRPERSON :    So ,  shou ld  we not  dea l  w i th  the  mat te r  

on  the  bas i s  tha t ,  to  the  ex ten t  tha t ,  i t  becomes necessary  

fo r  me to  dec ide  whether  the re  was author i t y,  the 

documents  are  there  and the  document  tha t  he  re l ies  on  is  

there  o r  documents  tha t  he  re l ies  on  are  the re  and  

there fo re  there  i s  no  need fo r  h im to  come and say:   You  

see,  th is  i s  the  document .  10 

UNKNOWN COUNSEL :    Ja .   Yes,  Cha i r,  I  wou ld  ag ree w i th  

you,  bu t  I  jus t  want  to  add a  fu r ther  –  excuse the  punt  –  a  

fu r ther  fea ther  in  the  ha t .  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    So,  to  say tha t  Mr  Motsoeneng 

wou ld  love  tha t  in  the  event  tha t  there  is  to  be  a  negat ive  

ru l ing  towards h im,  tha t  there  w i l l  be  a  fu r ther  i nv i t a t ion  to  

say –  because remember,  we have  ve t ted(? )  h is  assets  to  

c ross-examinat ion .   So,  we are  say ing .   To  ensure  tha t  h is  

r igh ts  to  access th is  fo rum in  te rms o f  Sect ion  34  o f  the 20 

Const i tu t ion  and  a lso  in  te rms  o f  Sect ion  9 .3  o f  the 

Const i tu t ion  tha t  r igh t  to  equa l i t y  and r igh t  to  equa l i t y  o f  

a rms when pe r ta in ing  to  p ro f fe r ing  ev idence befo re  th is  

fo rum.    

 We are  say ing  tha t  you inv i te  h im fu r ther  to  say  
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tha t  i f  there  i s  a  negat ive  in fe rence d rawing are  made  

aga ins t  h i s  ev idence,  tha t  there  w i l l  be  a  fu r ther  inv i ta t ion  

ex tended to  h im to  say perhaps there  is  a  way o f . . .   that  

these th ree  or  four  quest ions are  s t i l l  ou ts tand ing .   Can  

you address us  on  these quest ions?   Then i f  we agree on  

tha t ,  then I  th ink  –  I  do  no t  th ink  the  app l i cant  w i l l  have 

any cha l lenge w i th  tha t .   

CHAIRPERSON :    No,  I  th ink  the  approach shou ld  be .   I f  

he  is  sa t is f ied  tha t  the  documents  tha t  p rove what  he  

wants  to  p rove a re  be fo re  the  Commiss ion ,  tha t  shou ld  be  10 

enough.   The Commiss ion  must  have regard  to  a l l  

documents  and a l l  a f f idav i t s  and dec ide  –  i t  m igh t  no t  be  

necessary  to  dec ide  whethe r  there  was author i t y  o r  no t  bu t  

in  case i t  i s  necessary  fo r  the  Commiss ion  to  dec ide  tha t  

i ssue,  then i t  can  have regard  to  tha t .    

UNKNOWN COUNSEL :    Bu t  Cha i r,  the  . . . [ in te rvenes]  

CHAIRPERSON :    O therwise ,  we w i l l  never  f in i sh .   I f  we 

say we w i l l  inv i te  h im a t  some s tage and so  on .  

UNKNOWN COUNSEL :    No,  no  I  do  unders tand.  

CHAIRPERSON :    Ja .  20 

UNKNOWN COUNSEL :    We need  to  b r ing  f ina l i t y  to  these 

proceed ings.  

CHAIRPERSON :    Yes,  ja .  

UNKNOWN COUNSEL :    I  am on  a l l  fours  there  w i th  you,  

Cha i r.  
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CHAIRPERSON :    Ja ,  ja .  

UNKNOWN COUNSEL :    Bu t  one th ing  tha t  remains  fo r  

te rm inat ion ,  aga in ,  i s  the  r igh ts  o f  the  app l i cant  wh ich  are  

be ing  c i r cumscr ibed.  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    Because  remember  we have had 

a l ready had vo lumes o f  in fo rmat ion ,  ev idence,  Cha i r,  now 

before  th is  fo rum,  ca l l ing  h im whatever  names.   A l l  tha t  

tha t  has been sa id  about  h im.   I  do  no t  want  to  go  in to  tha t  

debate  bu t  a l l  I  am say ing  is  tha t .   What  then happens to  10 

h is  r igh ts?   Because we a re  t r y ing  to  a l so  to  pu t  as  a . . .  

mechan ism the  issue o f  tha t  –  in  the  event  tha t  ev idence is  

no t  over looked.  

CHAIRPERSON :    No,  no  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Because  remember,  the  ev idence  

is  be fore  the  fo rum but  what  guarantee do we have tha t  the 

ev idence w i l l  no t  be  over looked.  

CHAIRPERSON :    No,  no ,  no .  

UNKNOWN COUNSEL :    Yes,  tha t  i s  a l l  I  am . . . [ in te rvenes]  

CHAIRPERSON :    A l l  the  ev idence tha t  i s  be fore  the  20 

Commiss ion  w i l l  be  looked a t .   You cannot  assume or  want  

a  guarantee o f  anyth ing  o ther  than tha t  the  Commiss ion  

w i l l  app ly  i t s  m ind to  the  ev idence before  i t .   So ,  the  

Commiss ion  w i l l  app ly  i t s  m ind to  ev idence before  i t  and 

dec ides i ssues tha t  be l ieves i t  shou ld  dec ide .   Some o f  the  
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i ssues tha t  the  par t ies  m ight  th ink,  i t  w i l l  need to  dec ide ,  

m ight  be  i ssues tha t  i t  dec ides they are  no t  impor tan t  to  

dec ide .   But  as  fa r  as  the  issue  o f  au thor i t y,  I  th ink  we  

agreed tha t ,  usua l l y,  tha t  shou ld  be  shown by  way o f  

documents  and you have a l ready sa id  the  documents  tha t  

had been put  up ,  ac tua l l y,  by  Ms Mokhobo seems,  you say,  

suppor ts  Mr  Motsoeneng.  

UNKNOWN COUNSEL :    Yes.   And then the re  is  a lso  the  

las t  remain ing  de terminat ion  wh ich  is  s im i la r  to  the  one  

tha t  I  addressed  you to  in  the  app l i ca t ion .   The issue  10 

per ta in ing  to  pe r ju ry.    

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    That  in  the  event  tha t  she has 

found to  have mis led  th i s  fo rum,  consequences must  take  

p lace.   In  o ther  words,  the  Secre tary  o f  th is  Commiss ion  

must  be  d i rec ted  to  p lace  tha t  ev idence befo re  the  

. . . [ in te rvenes]  

CHAIRPERSON :    When the  record  is  f i l ed  and i t  is  made  

pub l i c ,  the  Secre tary  o f  the  Commiss ion  w i l l  have no power  

anymore .   The Commiss ion  w i l l  have ended because the  20 

repor t  must  go  to  the  Pres ident .   You remember?  

UNKNOWN COUNSEL :    Yes,  I  . . . [ in te rvenes]  

CHAIRPERSON :    I t  w i l l  de f in i te ly  become pub l ic .   I t  w i l l  

wa i t  fo r  some t ime unt i l  the  Pres ident  dec ides to  make i t  

pub l i c .   By  tha t  t ime,  I  be l ieve ,  the  Secre ta ry  w i l l  no t  be  
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there .   The s tu f f  w i l l  no t  be  there .   I t  w i l l  be  done.   But ,  

obv ious ly,  i t  i s  up  to  the  Cha i rpe rson in  regard  to  anybody 

tha t  he  may f ind  has commi t ted  per ju ry.   I t  i s  up  to  the  

Cha i rperson to  d raw tha t  to  the  a t ten t ion  o f  the  law 

enforcement  agenc ies  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    . . . i f  he  shou ld  cons ide r  tha t  tha t  i s  what  

shou ld  happen.  

UNKNOWN COUNSEL :    Yes,  p rec ise ly,  Cha i r.  

CHAIRPERSON :    Okay,  a l r igh t .  10 

UNKNOWN COUNSEL :    Ja .   Thank you.  

CHAIRPERSON :    Okay.  

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    So ,  on  the  bas is  tha t  we have d iscussed,  

I  wou ld ,  there fore ,  d ismiss  th is  app l i ca t ion  and  i t  i s  on  the  

bas is  tha t  the  quest ion  o f  au tho r i t y  shou ld  be  dea l t  w i th  by  

way o f  a f f idav i t .  I t  m igh t  no t  need cross-examinat ion .  

UNKNOWN COUNSEL :    Okay.  

CHAIRPERSON :    Okay,  a l r igh t .  

UNKNOWN COUNSEL :    Ja .  20 

CHAIRPERSON :    Thank you  

UNKNOWN COUNSEL :    Thank you,  Cha i r.   That  w i l l  be  my 

ro l l  . . . [ in te rvenes ]  

CHAIRPERSON :    Those are  your  mat te rs .  

UNKNOWN COUNSEL :    Ja ,  tha t  w i l l  be  my ro l l ,  Cha i r.  
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CHAIRPERSON :    You are  excused i f  you w ish  to  be 

excused.  

UNKNOWN COUNSEL :    Thank you,  Cha i r.   I  am indebted,  

Cha i r.  

CHAIRPERSON :    Thank you.   P lease ca l l  the  next  mat te r.  

REGISTRAR :    Mr  O ’Su l l i van  in  respect  o f  the  ev idence o f  

Mr  Montana.  

UNKNOWN COUNSEL :    Cha i r?  

CHAIRPERSON :    Yes?  

UNKNOWN COUNSEL :    On beha l f  o f  PRASA Lega l  Team,  I  10 

jus t  need to  pu t  on  record  . . . [ in te rvenes]  

CHAIRPERSON :    PRASA Work  s t ream,  no t  lega l  team.  

UNKNOWN COUNSEL :    Work  s t ream.  

CHAIRPERSON :    I f  you  say PRASA Lega l  Team i t  means 

you rep resent  PRASA.  

UNKNOWN COUNSEL :    PRASA Work  s t ream for  the  

Commiss ion  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    I  want  to  pu t  on  record  tha t  the  

mat te r  has been postponed.  20 

CHAIRPERSON :    Yes,  okay.   Th is  app l i ca t ion  has been 

postponed.   Thank you.  

UNKNOWN COUNSEL :    Thank you.    

CHAIRPERSON :    Yes,  next  mat te r.  

REGISTRAR :    Advocate  Mogwebe(?)  o f  Mr  Agr izz i .  
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CHAIRPERSON :    You d id  no t  ment ion  the  SEQ number,  

d id  you?  

REGISTRAR :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Reg is t ra r?  

REGISTRAR :    SEQ 59-2019.  

CHAIRPERSON :    Yes,  Mr  Hu l ley.  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.   Mr  Cha i r,  I  am 

s tand ing  in  on  beha l f  o f  the  BOSASA Work  s t ream.   I  

unders tand tha t  o f  the  papers  tha t  have been f i led  by  

Mr  Mogwebe tha t  i t  was h is  in ten t ion  to  app ly  fo r  l eave to  10 

cross-examine Mr  Agr izz i .   A recent  cor respondence 

between Mr  Mogwebe and the  Secre tar ia t  suggests  tha t  

there  may be some doubt  and  there  m ight  be  some 

confus ion  as  to  whethe r  tha t  i s  indeed h i s  in ten t i on .   I  am 

not  sure .   I f  I  my unders tand ing  is  cor rec t .   Mr  Mogwebe  

was in tend ing  to  l ink  up  v ia  . . . [ in te rvenes]  

CHAIRPERSON :    I s  the  representa t i ve  here  today?  

ADV HULLEY SC :    [No aud ib le  rep ly ]  

CHAIRPERSON :    I s  he  represen ted here?  I s  somebody 

here?  20 

ADV HULLEY SC :    My unders tand ing  was tha t  he  was a t  

one s tage represented but  he  is  no  longer  represen ted.  

CHAIRPERSON :    Yes.   So,  have you got  the  

cor respondence tha t  makes you say i t  i s  no t  c lear  whethe r  

he  in tended . . . [ in te rvenes]  
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ADV HULLEY SC :    Yes,  I  can read you . . . [ in te rvenes]  

CHAIRPERSON :    . . . to  c ross-examine?  

ADV HULLEY SC :    . . .Mr  Cha i r.  

CHAIRPERSON :    H ’m?  

ADV HULLEY SC :    To  page 521.  

CHAIRPERSON :    What  page?  

ADV HULLEY SC :    Page 521 o f  the  bund le .    

CHAIRPERSON :    Yes?  

ADV HULLEY SC :    And what  he  says is  –  and there  i s  

cor respondence wh ich  precedes th is  bu t  in  te rms o f  the  10 

pag ina t ion  sys tem,  i t  ac tua l l y  runs in  the  oppos i te  o rder  

bu t  to  take  you to  the  most  recen t  cor respondence  on the  

sub jec t .   A t  page  521,  you w i l l  see  there  is  an  emai l  and 

the  emai l  purpor t s  to  be  f rom a mai l (? )  Gomez Komedi (?)  

bu t  a t  the  end o f  the  emai l ,  you w i l l  see  tha t  i t  i s  in  fac t  

Advocate  Mogwebe who has used tha t  emai l  address.  

CHAIRPERSON :    I  am sor ry.   Jus t  repeat .   Jus t  repeat  the  

po in t  you are  mak ing .   I  am not  sure  tha t  I  fo l low.   I  was 

t ry ing  to  see wha t  he  says here .  

ADV HULLEY SC :    What  i t  says  –  i f  I  can  take  you to  the  20 

bot tom o f  the  emai l .   I t  says :  

“P lease prov ide  me wi th  a  copy  o f  and any  

accompany ing  documenta t ion  o f  any fo rmal  

app l i ca t ion  made by  me on my beha l f  to  c ross-

examine Agr i zz i  and adv ise  whom made such 
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app l i ca t ion ,  when was i t  made and what  was 

the  Commiss ion ’s  response  to  such 

app l i ca t ion . . . ”  

 So,  in  o ther  words,  what  he  appears  to  be  

suggest ing  is ,  tha t  i f  such an app l i ca t ion  had been made i t  

was not ,  in  fac t ,  made by  h im.   The pu rpor t  o r  the  impor t ,  

ra the r,  o f  what  he  conveys is  tha t  he  does not  seem to  be 

the  au thor  o f  such an app l i ca t ion .    

 However,  tha t  i s  no t  suppor ted  by  the  ac tua l  body  

o f  the  document  i t se l f  because there  is ,  in  fac t ,  i f  you  10 

wou ld  cons ide r  page 1  o f  the  same bund le ,  you w i l l  see  

there  tha t  there  is  an  app l i ca t ion  fo r  the  ex tens ion  –  sor ry,  

fo r  –  i t  says  ex tens ion  to  g ive  ev idence and cross-examine 

w i tnesses.    

 That  document  i s ,  in  fac t ,  s igned –  so r ry,  uns igned  

but  i f  you  tu rn  to  page 3 ,  i t  purpor t s  to  be  a  document  tha t  

has been prepared by  Lawrence S  Mogwebe and i t  i s  da ted 

the  14 t h  o f  February  o f  2009.   I f  I  can  then a l so  take  you to  

the  ac tua l  s ta tement  wh ich  commences a t  page 7  o f  tha t  

bund le?  20 

CHAIRPERSON :    H ’m?  

ADV HULLEY SC :    And take  you to  page 44,  you w i l l  see  

there  i t  purpo r ts  to  be  a  s ignature  a t  the  foo t  o f  the  page.   

I t  i s  s igned by  Advocate  Lawrence Mogwebe,  and i t  i s  

da ted  the  16 t h  o f  March o f  2019.  
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CHAIRPERSON :    H ’m.  

ADV HULLEY SC :    I f  you  look a t  page – pa ragraph 86 o f  

tha t  very  page . . . [ in te rvenes]  

CHAIRPERSON :    Bu t  maybe,  jus t  –  what  i s  the  upshot  o f  

th is  cor respondence?  I  see here  a t  page 521 he seems to  

suggest  tha t  he  never  made any  app l i ca t ion  and  tha t  i s  

what  you are  dea l ing  w i th  by  re fer r ing  to  page 1  bu t  I  see 

there  are  o ther  cor respondence .   What  was the  las t  

cor respondence he sent?   What  do  you say?  

ADV HULLEY SC :    The most  recent  cor respondence f rom 10 

h im is  tha t  wh ich  appears  a t  page  521 to  wh ich  I  took  you  

to  p rev ious ly,  Mr  Cha i r.  

CHAIRPERSON :    Oh,  okay.    

ADV HULLEY SC :    So  tha t  i s  the  most  recent  

cor respondence f rom h im.  

CHAIRPERSON :    Ja .   Wel l ,  I  see  tha t  a t  05 :22 ,  wh ich  was  

the  prev ious day,  he  says –  he  seems to  suggest  tha t  he  

d id  no t  rece ive  a  no t ice  o f  se t -down but  a t  05 :21  the  

sub jec t  i s :   BOSASA,  Agr izz i ,  SEQ 59-2019 –  Not ice  o f  se t -

down.   He says a t  the  end:  20 

“But  impor tan t ly  f o r  me,  I  have never  made any 

fo rmal  app l i ca t ion  to  c ross-examine Agr i zz i .   I f  

such was made on my beha l f ,  p lease prov ide  

the  de ta i l s  and suppor t ing . . . ”  

 I t  seems to  me  tha t  I  must  jus t  d ismiss  the  
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app l i ca t ion .  

ADV HULLEY SC :    I t  seems so .  

CHAIRPERSON :    Ja .  

ADV HULLEY SC :    We wou ld  have in  any event  made such 

a  submiss ion ,  Cha i r.  

CHAIRPERSON :    Yes.   Th i s  app l i ca t ion  is  d ismissed.  

ADV HULLEY SC :    Thank you,  Cha i r.  

CHAIRPERSON :    Okay.   Next  mat te r.  

REGISTRAR :    Advocate  Mos ing  in  respect  o f  the  ev idence 

o f  Mr  McBr ide ,  Co lone l  Du P looy,  Mr  Whi te ,  Mr  Khuba,  10 

Mr  Sesoko,  Mr  Booysen and Mr  Mlo tshwa.   SEQ 47-2020.  

CHAIRPERSON :    Yes.   P lease,  sw i tch  on  your  m ic  so  we 

can hear  you.  

UNKNOWN COUNSEL :    Thanks,  Cha i rperson.  

CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    Cha i rpe rson,  Mathubed i  together  

w i th  Advocates  Vi l i kaz i ,  Mad langa and Ramaimela .  

CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    We appear  fo r  the  app l i cant .  

CHAIRPERSON :    Yes.  20 

ADV MATHUBEDI  SC :    Cha i rpe rson,  you w i l l  no te  tha t  

there  is  o ther  th ree  mat te rs  o f  a  s im i la r  na ture  

. . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    . . .wh ich  are  se t  down fo r  today.  
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CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    And a lso ,  there  are  four  mat te rs  

wh ich  a re  se t  down fo r  tomorrow o f  a  s im i la r  na tu re .  

CHAIRPERSON :    Yes,  yes .  

ADV MATHUBEDI  SC :    Cha i rpe rson,  I  have heard  your  

sent iments  . . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    . . . tha t  you have advanced.  

CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    In  the  c i rcumstances,  I  am go ing  to  10 

ask  tha t  th is  mat te r  s tand down to  tomor row so  tha t  I  

shou ld  –  the  l ega l  team shou ld  have an i nc lus i ve  

consu l ta t ion  w i th  o ther  a f fec ted  imp l ica ted  o f f i c ia l s  in  the 

NPA . . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

ADV MATHUBEDI  SC :    . . . to  convey what  the  Cha i rpe rson 

sa id  today.  

CHAIRPERSON :    Yes,  okay.   No,  tha t  i s  f ine .   I  had been  

to ld  tha t  there  was a  request  to  move them to  tomorrow,  

bu t  I  thought  tha t  we shou ld  ra ther  use as  much o f  today 20 

as  poss ib le  bu t  in  the  l igh t  o f  wha t  you a re  say ing  tha t  you  

need to  consu l t  in  regard  to  the  issues I  have ra ised,  I  

th ink  tha t  i s  fa i r  enough.   We can ad journ  then to  

tomorrow.   So tha t  wou ld  be  –  do  you want  to  jus t  fo r  the 

record  ment ion  a l l  those mat te rs  tha t  we are  –  you are  
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ask ing  me to  ad journ  to  tomorrow? 

ADV MATHUBEDI  SC :    I t  i s  Advocate  Mos ing ,  Ba loy i ,  

Mokgat le  and Mashuga.    

CHAIRPERSON :    Yes.   Okay,  a l r igh t .   Those mat te rs  a re  

ad journ ing  to  tomorrow.  

ADV MATHUBEDI  SC :    As  i t  p leases the  Cha i rperson.  

CHAIRPERSON :    Okay,  thank you.  

ADV MATHUBEDI  SC :    May I  be  excused?  

CHAIRPERSON :    You are  excused.   So,  reg i s t ra r,  you w i l l  

jus t  have to  no te  those.   So,  you do not  ca l l  them aga in .  10 

REGISTRAR :    [No aud ib le  rep ly ]  

CHAIRPERSON :    I  jus t  w ish  to  take  a  shor t  ad journment .   

There  is  a  heate r  a t  my fee t ,  bu t  i t  has  no t  been swi tched  

on.   So,  I  wou ld  l i ke  to  g i ve  an  oppor tun i ty  to  somebody to  

swi tch  i t  on .   So,  we w i l l  ad jou rn  fo r  about  f i ve  m inutes .   

We ad journ .  

INQUIRY ADJOURNS FOR A SHORT BREAK :  

INQUIRY RESUMES AFTER A SHORT BREAK :  

UNKNOWN COUNSEL :    . . . serv ice  as  we l l  as  the  

invest iga t ion  o f f i ce ,  shou ld  ge t  together  w i th  the  team f rom 20 

the  NPA to  see . . . [ in te rvenes]  

CHAIRPERSON :    Ja ,  I  seem to  remember  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Yes . . . [ in te rvenes]  

CHAIRPERSON :    . . . tha t  ac tua l l y  he  –  what  seems to  have  

t ransp i red  is  tha t  Mr  Phah lane(?) ,  a t  leas t  I  go t  h im  to  h is  
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vers ion  as  we l l  as  the  vers ion  o f  a t  leas t  one o ther  w i tness  

tha t  he  seemed to  he lp .  

UNKNOWN COUNSEL :    Cor rec t .  

CHAIRPERSON :    He seemed to  t ry  to  he lp .  

UNKNOWN COUNSEL :    Yes,  Cha i r.  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    Yes.   Now in  tha t  respec t ,  Cha i r.   

The a f f idav i t  o f  Mr  Phah lane dea ls  spec i f i ca l l y  w i th  tha t  

mat te r.   We are  o f  the  cons idered  v iew,  Cha i r,  tha t  i t  sha l l  

be  dea l t  w i th  on  a  . . . [ in te rvenes]  10 

CHAIRPERSON :    On an a f f idav i t .  

UNKNOWN COUNSEL :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    But  . . . [ in te rvenes]  

CHAIRPERSON :    I  wou ld  th ink  tha t  i s  what  shou ld  happen 

too .   Ja .  

UNKNOWN COUNSEL :    Yes,  thank you,  Cha i r.  

CHAIRPERSON :    Okay.  

UNKNOWN COUNSEL :    Now we tu rn  to  . . . [ in te rvenes]  

CHAIRPERSON :    So ,  tha t  was the  on ly  i ssue re la t ing  to  20 

Mr  Roe lo fse  o the rwise?  

UNKNOWN COUNSEL :    Cor rec t .  

CHAIRPERSON :    Ja .   No,  in  tha t  s i tua t ion ,  as  I  say,  I  do 

have reco l lec t ion  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Yes.  



15 JUNE 2021 – DAY 409 
 

Page 53 of 117 
 

CHAIRPERSON :    . . . tha t  he  sa id  he  t r ied  to  he lp ,  and he 

was co r robora ted  in  th is  regard  by  th is  one w i tness and i f  

you say i t  i s  Mr  Roe lo fse ,  then I  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Wel l ,  Cha i r,  ac tua l l y,  Mr  Roe lo fse  

was cont rad ic t ing  h imse l f .  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    When  he was p ressed by  

Ms September  fo r  the  Commiss ion  to  say:   A re  you now 

chang ing  your  pos i t ion?  He sa id :   I  had never  sa id  tha t  

Genera l  Pha lane  was par t  o f  the  peop le  who res i s ted  or  10 

who re fused to  ass is t .   But  he  deposed to  a  s ta tement  

fo l low ing h is  tes t imony s ta t ing  tha t  indeed he d id  bu t  there  

is  no  ev idence f rom Colone l  Roe lo fse  p rov ing  tha t  he  ever  

communica ted  w i th  Mr  Phah lane in  any fo rm,  request ing  

in fo rmat ion .   And in  tha t  respect ,  Cha i r,  h i s  ev idence  

s tands to  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    . . . to  be  dea l t  w i th  o r  re jec ted  

. . . [ in te rvenes]  

CHAIRPERSON :    Ja  and . . . [ in te rvenes]  20 

UNKNOWN COUNSEL :    . . .as  i t  were .  

CHAIRPERSON :    And the  mat te r  does not  rea l l y  need  

cross-examinat ion .  

UNKNOWN COUNSEL :    Indeed,  Cha i r.  

CHAIRPERSON :    Yes.  
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UNKNOWN COUNSEL :    Ja .  

CHAIRPERSON :    Okay,  no ,  I  th ink  tha t  makes sense but  

i f ,  a t  the  leve l  o f  fo rmal i t y,  what  wou ld  you l i ke  us  to  do  

w i th  i t?   Would  you l i ke  to  w i thdraw i t  o r  do  you  

. . . [ in te rvenes]?  

UNKNOWN COUNSEL :    I t  w i l l  be  dea l t  w i th  on  paper,  

Cha i r.  

CHAIRPERSON :    Yes.   So tha t  there  i s  no  need to  g rant  

leave to  c ross-examine.  

UNKNOWN COUNSEL :    Cor rec t ,  Cha i r.  10 

CHAIRPERSON :    Okay,  a l r igh t .  

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    So ,  th is  mat te r  w i l l  be  dea l t  w i th  w i thout  

c ross-examinat ion .  

UNKNOWN COUNSEL :    Thank you,  Cha i r.  

CHAIRPERSON :    Okay,  a l r igh t .   And then we dea l  w i th  the  

one re la t ing  to  Mr  Sesoko.  

UNKNOWN COUNSEL :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    I  d id  see –  I  was shown cor respondence  

to  wh ich  re f lec ts  the  sent iment  you have exp ressed f rom I  20 

th ink  those ins t ruc t ing  to  you . . . [ in te rvenes]  

UNKNOWN COUNSEL :    Yes,  tha t  i s  . . . [ in te rvenes]  

CHAIRPERSON :    . . .because . . . [ in te rvenes]  

UNKNOWN COUNSEL :    . . . tha t  has been the  case,  Cha i r.  

CHAIRPERSON :    Yes.  
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UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    Because you recent ly  rece ived a  le t te r  

wh ich  ind i ca ted  an outcome tha t  may have appeared as  a t  

odds w i th  the  ear l ie r  dec is ion .  

UNKNOWN COUNSEL :    Cor rec t .  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    That  i s  da ted  15 Apr i l  2021.  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    And th is  t ime i t  i s  f rom Pro fessor  

Dumi le  Mosa la  who is  the  Secre ta ry.  10 

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    I t  i s  spec i f i c ,  Cha i r,  th is  one.   I t  

goes . . . [ in te rvenes]  

CHAIRPERSON :    Ja ,  i t  re la tes  to  spec i f i c  a l legat ions.  

UNKNOWN COUNSEL :    The mat te r  o f  rend i t ion .  

CHAIRPERSON :    Yes,  yes .  

UNKNOWN COUNSEL :    Cor rec t ,  Cha i r.   Yes.  

CHAIRPERSON :    And the  response,  as  I  reca l l ,  was tha t  

we have no i ssue  w i th  the  issue o f  rend i t ion .   We app ly  to  

c ross-examine on someth ing  e lse  and we were  granted 20 

leave a l ready.  

UNKNOWN COUNSEL :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    That  i s  my unders tand ing .  

UNKNOWN COUNSEL :    Cor rec t .   Because the  tes t imony  

o f  Mr  Sesoko . . . [ in te rvenes]  
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CHAIRPERSON :    Ja .  

UNKNOWN COUNSEL :    . . . in  no  way imp l ica ted  Genera l  

Phah lane.  

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    That  he  was par t  o f  the  peop le  

who pe rhaps ins t iga ted  the  a r res t  o f  A rnot  Ramat  and Mr  

S ib iya .    

CHAIRPERSON :    Yes.  

UNKNOWN COUNSEL :    And there  i s  no  substance in  

. . . [ in te rvenes]  10 

CHAIRPERSON :    Ja ,  I  th ink  what  happened.   As  you wou ld  

have seen tha t  the  la tes t  bund les  are  qu i te  spec i f i c .   There  

was some d i f f i cu l t y  in  unders tand ing  ce r ta in  par ts  o f  

Mr  Phah lane ’s  a f f idav i t  and tha t  led  to  tha t ,  bu t  I  th ink  in  

the  l igh t  o f  the  response f rom jud icare(? ) ,  you r  ins t ruc t ing  

a t to rneys,  tha t  whatever  tha t  dec i s ion  is ,  i t  does not  rea l l y  

adverse ly  a f fec t  your  c l ien t  because he never  sought  to  

c ross-examine in  regard  to  Mr  Sesoko.  

UNKNOWN COUNSEL :    Yes,  Cha i r,  I  th ink  . . . [ in te rvenes]  

CHAIRPERSON :    And . . . [ in te rvenes]  20 

UNKNOWN COUNSEL :    Yes.  

CHAIRPERSON :    And my approach,  there fore ,  wou ld  be  

tha t  in  regard  to  the  mat te rs  wh ich  are  covered  by  the  

order  tha t  was a l ready granted in  favour  o f  your  c l ien t ,  tha t  

must  s t i l l  be  car r i ed  ou t  and the  two are  no t  in  conf l i c t ,  as  I  
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see i t .  

UNKNOWN COUNSEL :    Thank you ve ry  much.  

CHAIRPERSON :    Wou ld  tha t  be  f ine  w i th  you?  

UNKNOWN COUNSEL :    That  wou ld  be  super.  

CHAIRPERSON :    Yes.   What  I  can ment ion  to  you  is  tha t  

we might  –  the  Commiss ion  might  g ive  your  c l ien t  an  

oppor tun i ty  be fo re  the  end o f  June  . . . [ in te rvenes]  

UNKNOWN COUNSEL :    We wi l l  apprec ia te  tha t ,  Cha i r.  

CHAIRPERSON :    . . . to  c ross-examine.  

UNKNOWN COUNSEL :    We wi l l  apprec ia te  tha t .  10 

CHAIRPERSON :    So ,  your  c l ien t  cou ld  be  ready any t ime.  

UNKNOWN COUNSEL :    We wou ld  apprec ia te  tha t ,  Cha i r.  

CHAIRPERSON :    Okay,  a l r igh t .   So,  there  is  no  need to  

make any dec i s ion  on  th i s  one because the  order  was 

a l ready granted.  

UNKNOWN COUNSEL :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    Okay,  thank you.  

UNKNOWN COUNSEL :    Thank you,  Cha i r.  

CHAIRPERSON :    Thank you.   Okay.   Next  mat te r.  

REGISTRAR :    Mr  Van Loggerenberg  in  respect  o f  the  20 

ev idence o f  Mr  Montana,  SEQ 49-2020.   Cha i r ,  th is  next  

mat te r  i s  an  app l i ca t ion  tha t  is  b rought  by  Mr  van  

Loggerenberg  to  c ross-examine Mr  Montana.   Yeste rday on  

the  14 t h  we rece ived an emai l  f rom Mr  van Loggerenberg  

request ing  tha t  h is  app l i ca t ion  be  w i thdrawn,  tha t  he  does 
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no t  want  to  pursue the  app l i ca t ion  to  c ross-examine Mr  

Montana.   Yes.  

CHAIRPERSON :    Yes,  I  am aware  o f  the  cor respondence 

so  the  w i thdrawal  i s  no ted .  

REGISTRAR :    Yes,  Cha i r .  

CHAIRPERSON :    Thank you.   The next  mat te r  i s  

Kgamanyane.   That  has been dea l t  w i th .   Th is  i s  Mr  

Kgamanyane ’s  app l i ca t ion  fo r  leave to  c ross-examine Mr  

McBr ide .   Then you can ca l l  the  next  mat te r ,  Reg is t ra r .    

REGISTRAR :    Mr  Cwele  in  respect  o f  the  ev idence o f  Mr  10 

Sha ik  and Mr  N jenge,  SCQ11 o f  2020.  

CHAIRPERSON :    I s  there  any appearance?  Okay?  

ADV SEMENYA SC:    Cha i r ,  good even ing .  

CHAIRPERSON :    Good even ing ,  Mr  Semenya.  

ADV SEMENYA SC:    I  appear  in  th is  mat te r  on  beha l f  o f  

Mr  Cwele  and might  I  immedia te l y  ind ica te  to  the  Cha i r  

…[ in te rvenes]  

CHAIRPERSON :    I  am sor ry ,  Mr  Semenya,  p lease  jus t  pu l l  

the  m ic  c loser  to  you.   Ja ,  so  I  can  hear  you.   Your  vo i ce  is  

so f t  by  i t s  na tu re  so  when the  m ic  i s  fa r  away I  w i l l  no t  20 

hear  you.  

ADV SEMENYA SC:    Heeded,  heeded,  heeded,  Cha i r .   I  

am represent ing  Mr  Cwele  in  th is  app l i ca t ion .  

CHAIRPERSON :    Yes.   I  unders tand there  are  two 

app l i ca t ions ac tua l l y ,  i s  tha t  r igh t?  
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ADV SEMENYA SC:    That  i s  co r rec t .  

CHAIRPERSON :    Ja ,  okay.  

ADV SEMENYA SC:    I  have g iven my learned co l league,  

Mr  Pre to r ius ,  a  copy o f  a  document  I  beg leave to  hand up 

to  you,  Cha i r .  

CHAIRPERSON :    Yes,  okay.  

ADV SEMENYA SC:    The document  does no more ,  Cha i r ,  

in  paragraph one,  two,  th ree ,  i t  i s  jus t  a  background  o f  why 

we a re  here  today.  

CHAIRPERSON :    Yes.  10 

ADV SEMENYA SC:    I  th ink  in  the  l igh t  o f  the  exchange,  

Cha i r ,  you have had w i th  va r ious o ther  peop le  be fo re  us ,  I  

m igh t  jus t  po in t  you to  parag raph  5  wh ich  you w i l l  f ind  on  

the  fo l low ing page.  

CHAIRPERSON :    Yes.  

ADV SEMENYA SC:    Address ing  Mr  Sha ik ’s  app l i ca t ion .  

CHAIRPERSON :    Yes.  

ADV SEMENYA SC:    There  we  are  po in t ing  to  a reas  o f  h is  

ev idence tha t  we say requ i re  t es t ing  and we say the  

a l legat ions by  Mr  Sha ik  a l leg ing  tha t  Dr  Cwele  had  20 

anyth ing  to  do  w i th  the  pro tec t ion  serv i ces  tha t  were  

o f fe red  to  h i s  ex-w i fe  dur ing  he r  t r ia l  requ i res  fu r ther  

p rob ing .   Cha i r ,  you w i l l  reca l l  th is  i s  where  they say tha t  

he ,  as  a  m in is te r ,  took  a  respons ib i l i t y  fo r  the  pro tec ted  

serv i ce  fo r  h is  ex -w i fe  then and we say tha t  i s  no t  cor rec t ,  
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i t  requ i res  prob ing .    

Under  6  we say w i th  the  leave o f  and d i rec t ion  o f  

you,  Cha i r ,  an  i n te l l igence repor t  invo l v ing  the  ro le  o f  Mr  

Sha ik  w i th  fo re ign  in te l l igence se rv ices ,  what  we ca l l  the  

UK repor t ,  wou ld  be  requ i red  to  dea l  w i th  the  ac tua l  

reasons prec ip i ta t ing  the  res ignat ion  o f  Mr  Sha ik .    

You wou ld  reca l l  Mr  Sha ik ’s  ev idence is  tha t  he  

res igned because the  env i ronment  was made  to ta l l y  

in to le rab le  fo r  h im,  Maqa … 

CHAIRPERSON :    Maqetuka.  10 

ADV SEMENYA SC:    Yes,  Cha i r ,  as  we l l  as  Mr  N jenge.  

CHAIRPERSON :    Mr  N jenge.  

ADV SEMENYA SC:    So  i t  i s  a  c lass i f ied  document .   We 

wou ld  th ink  i f  we are  granted leave to  c ross-examine,  i t  

m igh t  be  he lp fu l  fo r  you,  Cha i r ,  to  g ive  d i rec t ions about  ou r  

access to  th is  and the  access by  the  Commiss ion  o f  th is  

document .  

 Under  7  we say there  a re  a l legat ions by  Mr  Sha ik  

regard ing  a  meet ing  w i th  Dr  Cwele  in  Cape Town where  Mr  

Sha ik  a l leges tha t  Dr  Cwele  ins t ruc ted  the  inves t iga t ion  20 

in to  the  Gupta  fami ly  and the i r  re la t ionsh ip  w i th  the  then 

Pres ident  o f  the  Repub l ic  o f  Sou th  A f r i ca  Mr  J  Zuma be 

d iscont inued.   We say tha t  requ i res  fu r ther  i n te r rogat ion  

because the  suggest ion  is  the  in te l l igence serv ices  was 

s topped f rom do ing  what  the  law says is  the i r  respons ib i l i t y  
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and they were  be ing  s topped by  the  m in is te r  a t  the  t ime.   

We say th is  a lso  requ i res  fu r the r  in te r rogat ion .  

 Under  8  we say Mr  Sha ik  a lso  a l l eges tha t  Dr  Cwe le  

was micromanag ing  the  SSA fo r  In te l l igence and we say  

fu r ther  c la r i t y  wou ld  need to  be  sought  in  c ross-

examinat ion  regard ing  th is  mat te r .  

 I  m igh t  as  we l l  dea l  w i th  the  o the r  one o f  Mr  N jenge 

wh ich  we address  under  pa ragraph  9 .  

CHAIRPERSON :    One o f  these was –  I  th ink  one o f  these,  

i f  I  am not  m is taken,  was f i led  way out  o f  t ime,  is  i t  no t ,  10 

one o f  these app l i ca t ions.   One o f  h is  app l i ca t ions,  was i t  

no t  f i l ed  way out  o f  t ime?  I  th ink  there  are  two 

app l i ca t ions fo r  leave to  c ross-examine.    

ADV SEMENYA SC:    Yes,  Cha i r .  

CHAIRPERSON :    I  th ink  one might  have been f i led  on  t ime 

or  i f  i t  was out  o f  t ime i t  was not  so  la te  bu t  I  am under  the  

impress ion  tha t  another  one was f i led  way out  o f  t ime.   The  

normal  t ime wou ld  be  14 days a f te r  rece ip t  o f  3 .3  no t ice .   

Am I  m is taken about  tha t?  

ADV SEMENYA SC:    Wel l ,  the  t ime l ines are  cor rec t ,  20 

Cha i r ,  I  am not  a l i ve  to  the  fac t  tha t  any o f  these 

app l i ca t ion  was la te  bu t… 

CHAIRPERSON :    Yes.  

ADV SEMENYA SC:    Then i t  w i l l  be  a  mat te r  requ i r ing  

condonat ion .   An app l i ca t ion  fo r  condonat ion ,  I  do  no t  
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know.  

CHAIRPERSON :    I  th ink  he  does app ly  fo r  condonat ion  bu t  

i t  i s  very  br ie f .   I  th ink  he  says he  cha l lenges in  te rms o f  

funds,  tha t  i s  why he was la te ,  bu t  I  th ink  tha t  i s  about  a l l ,  

i f  I  am not  m is taken.   But  he  may be la te  by  n ine  months  or  

more ,  I  am not  sure .   Mr  Pre tor ius ,  am I  m is taken  about  

one o f  these be ing  la te ,  very  la te?   I  am sor ry ,  they must  

jus t  san i t i se  fo r  you.  

ADV PRETORIUS SC:    Cha i r ,  the  3 .3  no t ices  were  sent  to  

Ambassador  Cwele  on  the  12  November  2019.   The 10 

app l i ca t ion  to  c ross-examine,  tha t  i s  the  f i rs t  app l i ca t ion ,  

was made on the  21  January  2020,  some ten  weeks la te r .   

There  was no  app l i ca t ion  fo r  condonat ion  in  tha t  

app l i ca t ion .   The second app l i ca t ion  to  c ross-examine 

Messrs  Sha ik ,  N jenge and Maqetuka was made on the  5  

August  2020.   I t  seems a  renewed app l i ca t ion .  

 Condonat ion  was sought ,  i t  appears  in  parag raph 23  

on page 27 o f  the  bund le .   No rea l  g rounds a re  se t  ou t  fo r  

condonat ion  save to  say tha t  he  was s t rapped fo r  funds  

and cou ld  no t  b r ing  the  app l i ca t ion  ear l ie r .   But  tha t  does  20 

not  exp la in  why  there  was an  app l i ca t ion  some e igh t  

months  ear l ie r ,  p resumably  funded .   So the  app l i ca t ion  fo r  

c ross-examinat ion  does not  rea l l y  car ry  w i th  i t  and 

adequate  exp lana t ion  fo r  condonat ion .    

I f  the  app l i ca t ion  is  to  be  granted  i t  wou ld  have to  
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be  granted on qu i te  s t rong o the r  g rounds or  over r id ing  

o ther  g rounds.  

CHAIRPERSON :    So  there  was the  f i rs t  app l i ca t ion ,  tha t  

was fo r  leave to  c ross -examine  on ly  one o f  the  th ree  

w i tnesses.  

ADV PRETORIUS SC:    No,  two,  Cha i r .  

CHAIRPERSON :    On both  occas ions i t  i s  two?  

ADV PRETORIUS SC:    Wel l ,  on  the  second occas ion  there  

was the  th i rd  person,  Maqetuka.  

CHAIRPERSON :    Oh,  okay,  okay.  10 

ADV PRETORIUS SC:    Bu t  I  unders tand the  app l i ca t ion  

now in  any even t  to  be  in  respec t  o f  Messrs  N jenge and 

Sha ik  on ly .  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC:    So  tha t  th i rd  person can fa l l  away.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC:    So  the  app l i ca t ion  in  respec t  o f  the 

two w i tnesses in  respect  o f  whom cross-examinat ion  is  now 

sought ,  was brought  f i rs t  on  the  21  January  2020 by  

a t to rneys and second ly  on  the  5  August  2020.   On the  5  20 

August  2020 the  condonat ion  fo r  the  la te  f i l i ng  o f  the  

second app l i ca t ion  was sought  on  the  bas i s  tha t  the re  were  

no  funds.   I t  appears  tha t  there  were  funds  fo r  an  

app l i ca t ion  e igh t  months  ear l ie r .  

CHAIRPERSON :    And the  per iod  on  the  second app l i ca t ion  
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o f  de lay  was about  how long?  How many months?  

ADV PRETORIUS SC:    About  n ine  months .  

CHAIRPERSON :    About  n ine  months ,  okay.   And the  

prev ious one,  ten  weeks more  or  less .  

ADV PRETORIUS SC:    Ten weeks ,  yes .  

CHAIRPERSON :    Ja .   Okay,  a l r igh t .   Mr  Semenya?  

ADV SEMENYA SC:    I  thank my co l league  fo r  the  

in fo rmat ion  as  p rov ided,  Cha i r .  

CHAIRPERSON :    Yes.  

ADV SEMENYA SC:    U l t imate ly ,  Cha i r ,  i t  l i es  in  the  10 

Cha i r ’ s  d i sc re t ion  whether  to  condone or  no t .  

CHAIRPERSON :    Ja .  

ADV SEMENYA SC:    And perhaps the  more  compel l ing  

reason why condonat ion  ought  to  be  granted,  Cha i r ,  i s  tha t  

th is  i s ,  in  ou r  judgment ,  a  mat te r  o f  g rave pub l i c  in te res t  

and we th ink  the  ev idence g iven [ ind is t inc t ]  Dr  Cwe le ,  i s  o f  

a  na tu re  tha t  i f  und is tu rbed –  i f  unper tu rbed may y ie ld  an  

ou tcome very  pre jud i c ia l  to  the  purpose  o f  the  

recommendat ions  wh ich  th is  Commiss ion  ought  to  make a t  

the  end o f  the  day.    20 

CHAIRPERSON :    Wel l ,  to  the  ex ten t  tha t  one can say tha t  

the  condonat ion  app l i ca t ion  covers  bo th  w i tnesses,  covers  

h im,  tha t  i s  the  app l i cant ,  in  regard  to  bo th  w i tnesses.   In  

o ther  words,  i f  we are  to  d is regard  the  f i rs t  app l i ca t ion  

wh ich ,  as  I  unders tand f rom Mr  Pre tor ius ,  d id  no t  have any 
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condonat ion  app l i ca t ion  even though i t  was 10 weeks la te  

and we take the  la t te r  one wh ich  was la te  by  a  longer  

per iod  bu t  never the less  d id  have an app l i ca t ion  fo r  

condonat ion  a l though maybe one  wou ld  have hoped fo r  a  

more  de ta i led  exp lanat ion  than one can say we l l ,  there  i s  

an  app l i ca t ion  fo r  condonat ion  and  then there ’s  a  quest ion  

o f  whether  i t  i s  adequate  fo r  tha t  length  o f  de lay .    

What  I  can say is  tha t  I  do  th ink  tha t  Dr  Cwele  

shou ld  be  g i ven an oppor tun i ty  to  pu t  h is  vers ion  be fore  

the  Commiss ion  and I  am aware  tha t  the  Commiss ion  i s  10 

tak ing  s teps to  see i f  he  can g ive  ev idence to  pu t  h is  s ide  

o f  the  s to ry .   There fore ,  i f  tha t  i s  what  i s  go ing  to  happen,  

he  w i l l  ge t  a  chance to  re fu te  wha tever  ev idence has been 

g iven by  h is  w i tnesses aga ins t  h im tha t  he  w ishes to  

re fu te ,  h is  vers ion  w i l l  be  be fo re  the  Commiss ion  bu t  i t  may 

we l l  be  tha t  par t l y  because h is  condonat ion  app l i ca t ion  

m ight  no t  be  adequate  i t  may we l l  be  tha t  he  does not  ge t  

leave to  c ross-examine them but  tha t  i s  d i f fe ren t  f rom a  

s i tua t ion  where  i t  i s  on ly  go ing  to  be  the i r  vers ion  o f  what  

happened.    20 

So,  in  o ther  words,  i t  i s  d i f fe ren t  where  he  is  

never the less  go ing  to  be  ab le  to  pu t  h is  vers ion ,  te l l  the  

pub l i c  h i s  s ide  o f  the  s to ry  so  tha t  i t  w i l l  no t  jus t  be  the i r  

vers ion ,  bu t  he  m ight  jus t  no t  ge t  the  leave to  c ross-

examine them.   But  when one looks a t  tha t ,  one looks a t  
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the  fac t  tha t  the  ev idence leaders  do  quest ion  w i tnesses,  

and these w i tnesses were  quest ioned,  bu t  obv ious l y  one is  

no t  say ing  tha t  i s  the  same as cross-examinat ion .  

On a  l a te r  no te ,  I  do  say –  I  wan t  to  say tha t  i f  I  

were  to  th ink  o f  g ran t ing  leave,  the  fac t  tha t  you have  

ind ica ted  tha t  you might  need no more  than an hour  and a  

ha l f  wou ld  be  an impor tan t  incent ive  fo r  me to  gran t  leave.   

Not  on ly  tha t  bu t  because i f  you wou ld  be  do ing  the  cross-

examinat ion ,  I  happen to  know tha t  you go s t ra igh t  to  the 

po in t ,  you do not  waste  t ime.   So tha t  wou ld  have counted 10 

in  h is  favour .   But  I  th ink  I  have d i f f i cu l t y  because  o f  the 

condonat ion  issue.  

ADV SEMENYA SC :   Cha i r ,  u l t imate ly  we are  in  your  

hands.  

CHAIRPERSON :    Yes.  

ADV SEMENYA SC:    Migh t  I  jus t  ind ica te  two po in t s?  

CHAIRPERSON :    Ja .  

ADV SEMENYA SC:    The one is  tha t  obv ious ly  a  

Commiss ion  is  no t  to  be  r ig id  in  i t s  approach,  i t  i s  an  

invest iga t ive  exe rc ise  and u l t ima te ly  the  South  A f r i can  20 

pub l i c  requ i res  to  know the  t ru th  o f  these mat te rs  and the  

execut ive  to  be  p roper ly  adv ised a r is ing  ou t  o f  th is ,  so  tha t  

i s  the  f i rs t  po in t  we wou ld  rea l l y  l i ke  to  make.  

 The second is  to  say,  Cha i r ,  we a re  rea l l y  po in t ing  

to  a  very  l im i ted  and na r row area o f  in te res t  and to  make a  
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po in t  wh ich  is  t r i te ,  c ross -examinat ion  serves a  d i f fe ren t  

purpose than pa r t ies  pu t t ing  the i r  vers ions.   I t  is  rea l l y  

in tended to  tes t  the  co r rec tness o f  a  vers ion  so  tha t  on  a 

ba lance o f  p robab i l i t ies  you u l t imate ly ,  as  a  Commiss ion ,  

wou ld  make determinat ions ar i s ing  f rom i t .   Bu t  In te l l igence  

is  one o f  the  core  issues,  I  wou ld  submi t ,  a re  the  mat te rs  

th is  Commiss ion  is  go ing  to  ge t  i t se l f  en tang led  w i th .  

CHAIRPERSON :    Wou ld  those be your  submiss ions? 

ADV SEMENYA SC:    Those wou ld  be  our  submiss ions,  

Cha i r .  10 

CHAIRPERSON :    Yes.  

ADV SEMENYA SC:    As  I  say ,  w i th  N jenge we make those  

po in ts .  

CHAIRPERSON :    Ja .  

ADV SEMENYA SC:    And the  areas are  c la r i f ied  where  we 

want  to  go  w i th  i t .   

CHAIRPERSON :    Yes,  yes .  I f  reasons are  requested they  

w i l l  be  g i ven but  the  APPLICATION FOR CONDONATION 

IS REFUSED.  

ADV SEMENYA SC:    As  the  Cha i rperson p leases.  20 

CHAIRPERSON :    Thank you.   Okay,  a l r igh t .   But ,  as  I  

ind ica ted ,  the  in ten t ion  on  the  pa r t  o f  the  Commiss ion  i s  

tha t  Dr  Cwele  shou ld  ge t  a  chance to  pu t  h is  s ide  o f  the  

s to ry .   Okay.  

ADV SEMENYA SC:    We are  indeb ted to  you,  Cha i r .  
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CHAIRPERSON :    Okay,  thank you.   P lease ca l l  the  next  

mat te r .  

REGISTRAR :    Werksmans Inc  in  respect  o f  the  ev idence 

o f  Mr  Montana,  SEQ45/2020.  

CHAIRPERSON :    Yes?  

ADV HUTTON SC:   Good even ing ,  Cha i rperson.  

CHAIRPERSON :    Good even ing .  

ADV HUTTON SC:   Ross  Hut ton  fo r  Werksmans.   

Cha i rperson,  to  a  cer ta in  ex ten t  we have ant ic ipa ted  the  

approach tha t  you have taken in  re la t ion  to  most  o f  these  10 

mat ters  ton igh t .  

CHAIRPERSON :    Yes.  

ADV HUTTON SC:   Cou ld  I ,  w i th  your  leave,  read out  a  

very  shor t  s ta tement  tha t  Werksmans has prepared in  

re la t ion  to  the i r  app l i ca t ion?  

CHAIRPERSON :    I s  –  I  am not  sure  about  read ing  out  a  

s ta tement  because I  am expect ing  you to  te l l  me i f  you are  

mov ing  fo r  the  app l i ca t ion  or  you are  w i thdraw ing the  

app l i ca t ion .   I f  you  are  mov ing  app l i ca t ion  obv ious ly  you  

can then p resent  a rgument .   That  i s  what  I  am expect ing .  20 

ADV HUTTON SC:   Cha i rperson,  what  –  we a re  no t  go ing  

to  pursue the  app l i ca t ion .  

CHAIRPERSON :    Okay.  

ADV HUTTON SC:   Bu t  I  wou ld  l i ke  to  g ive  you the  

reasons.  
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CHAIRPERSON :    Okay,  do  so .  

ADV HUTTON SC:   In  a  very  b r ie f  s ta tement .  

CHAIRPERSON :    Ja ,  do  so .  

ADV HUTTON SC:    

“Werksmans have dec ided not  to  pursue i t s  

app l i ca t ion  to  c ross-examine Mr  Montana.   A f te r  

hav ing  l i s tened to  Mr  Montana ’s  v iva  voce  ev idence  

and hav ing  had regard  to  h i s  a f f idav i t ,  Werksmans 

is  sa t is f ied  to  re ly  upon the  content  o f  the  two  

a f f idav i t s  tha t  i t  i s  has f i led  w i th  the  Commiss ioner  10 

wh ich  dea l  w i th  i n te r  a l ia  the  a l legat ions ra i sed by  

Mr  Montana.   Mr  Montana has leve l led  the  most  

audac ious and  scur r i lous  a l legat ions aga ins t  

Werksmans ye t  he  has fa i led  to  p roduce a  sc in t i l l a  

o f  admiss ib le  to  cor robora te  h is  se l f -serv ing  

in ju r ious a t tack  on  Werksmans.   The judgments  

handed down in  re la t ion  to  bo th  Swi fambo and  

S iyangena have v ind i ca ted  the  s tance adopted by  

the  then board  o f  cont ro l  under  the  Cha i rmansh ip  o f  

Dr  Mole fe  wh ich  sought  to  ident i f y  and br ing  to  book  20 

those ind iv idua ls  and corpora t ions who engaged in  

a  feed ing  f renzy o f  un lawfu l  behav iou r  to  the  

de t r iment  o f  PRASA and the  commuters  who re ly  

upon th is  v i ta l  se rv ice .   Werksmans remains  proud ly  

commi t ted  to  the  lega l  f igh t  aga ins t  the  scourge o f  
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cor rup t ion  wh ich  cont inues to  p lague our  count ry  

and w i l l  no t  be  de ter red  f rom so do ing . ”  

And i f  we cou ld  s imp ly  leave i t  a t  tha t .  

CHAIRPERSON :    Yes and you –  and the  app l i ca t ion  is  

w i thdrawn,  i s  tha t  r igh t?  

ADV HUTTON SC:   That  i s  cor rec t .  

CHAIRPERSON :    Ja ,  okay,  thank you.  

ADV HUTTON SC:   Thank you.  

CHAIRPERSON :    Next  mat te r?   Who is  tha t?   Oh,  go  to  

the  pod ium,  Mr  Montana.  10 

MR MONTANA:    Cha i r,  thank you very  much fo r  the  

oppor tun i ty.  

CHAIRPERSON :    Yes.  

MR MONTANA:    And I  be  he re ,  Cha i r,  I  have been not i f ied .  

CHAIRPERSON :    Yes.  

MR MONTANA:    And,  o f  course ,  I  am g lad  tha t  –  I  th ink  

Adv Myan ise(? )  d id  exp la in  the  na ture  o f  th is  p rocess,  

Cha i r.  

CHAIRPERSON :    Yes.  

MR MONTANA:    So  i f  i t  was a  cour t  p rocess w i th  the  ru les  20 

and every th ing ,  I  wou ld  no t  be  s tand ing  here .  

CHAIRPERSON :    Yes.  

MR MONTANA:    Cha i r,  I  th ink  o f  course  we have dea l t  

w i th  th ree  mat te rs ,  th is  i s  the  th i rd  one,  we ’ve  dea l t  w i th  

two mat te rs .   I  was d i sappo in ted ,  o f  cou rse ,  tha t  th is  i s  a  
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Commiss ion  tha t  speaks fo r  the  o ther  peop le  because I  

wou ld  have loved –  I  have been  asked,  I  have a  fami ly  

bereavement  and  I  came here ,  Cha i r,  to  honour  the  request  

f rom the  Commiss ion .  

CHAIRPERSON :    Oh,  okay,  you are  ta l k ing  about  Mr  

O ’Su l l i van?  

MR MONTANA:    Van Loggerenberg ,  O ’Su l l i van  and then  

th is  th i rd  one,  Cha i r.   

CHAIRPERSON :    Yes.  

MR MONTANA:    Because i f  indeed i t  was go ing  to  be  10 

w i thdrawn… 

CHAIRPERSON :    You wou ld  no t  have come.  

MR MONTANA:    I  shou ld  have been in fo rmed.  

CHAIRPERSON :    Ja ,  now …[ in tervenes]  

MR MONTANA:    Bu t ,  Cha i r,  the  Werksmans –  I  ca l l  i t  

Werksmans,  has been granted the  oppor tun i ty  to  make a  

s ta tement  and I  th ink ,  Cha i r,  fo r  t he  same two minutes  or  

th ree  minutes  you have granted,  I  want  to  ask  to  be  g iven 

the  oppor tun i ty  and I  am g lad ,  Cha i r,  because the  las t  t ime 

they s tood,  Werksmans ind i ca ted  they want  to  c ross-20 

examine me and  I  sa id  I  we lcome the  oppor tun i ty  to  be 

cross-examined.    

CHAIRPERSON :    Ja ,  you sa id  you are  ready.  

MR MONTANA:    I  am ready,  Cha i r.   Today I  was coming  

here  no t  to  oppose but  to  ment ion  th ree  th ings,  Cha i r.  
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CHAIRPERSON :    Ja .  

MR MONTANA:    My …[ in tervenes]  

CHAIRPERSON :    Bu t  remember,  Mr  Montana,  to  the  ex ten t  

tha t  you may a l ready have sa id  your  p iece  about  them,  

whatever  they may have sa id  was to  respond to  tha t .  

MR MONTANA:    No,  no ,  Cha i r.  

CHAIRPERSON :    Ja .  

MR MONTANA:    You remember  a t  the  t ime –  I  have not  

tes t i f ied ,  Cha i r.  

CHAIRPERSON :    Ja .  10 

MR MONTANA:    I  have not  been led  on  my ev idence.  

CHAIRPERSON :    Ja .  

MR MONTANA:    I  do  no t  know the  ru les  –  in  fac t ,  Cha i r,  

las t  week I  watched th is  Commiss ion  and,  you know,  I  was  

so  unhappy,  Cha i r,  because I  –  fo r  me,  i r respect ive  o f  –  I  

jus t  want  the  ru les  to  be  app l ied  cons is ten t ly.   I  came to  

th is  Commiss ion  …[ in tervenes]  

CHAIRPERSON :    Okay,  le t  me g ive  you the  two minutes 

you wanted.  

MR MONTANA:    Thank you,  Cha i r.  20 

CHAIRPERSON :    Use i t  fo r  the  purpose o f  –  you wanted to  

respond,  ja .  

MR MONTANA:    O f  Werksmans,  Cha i r.  

CHAIRPERSON :    Ja ,  ja ,  le t  us  do  tha t .  

MR MONTANA:    Cha i r,  I  ment ioned th ree  th ings about  
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Werksmans in  my a f f idav i t .   The f i rs t  i ssue re la tes  to  how 

they were  appo in ted ,  tha t  they were  appo in ted  not  on ly  

i r regu lar l y  bu t  they were  appo in ted  f raudu len t ly.   And,  

Cha i r,  there  are  documents  inc lud ing  the  Aud i to r -Genera l ’s  

repor t  o f  2016.   I  was go ing  to  s tand up here  to  say 

Werksmans –  tha t  was i ssued in  2016.   There  was another  

one in  2017.   Werksmans d id  no t  cha l lenge those  repor ts  

by  the  Aud i to r -Genera l ,  a  Chapte r  9  ins t i tu t ion ,  and  in  fac t  

I  quote  in  de ta i l  in  my own a f f idav i t  and ac tua l l y  I  am 

shocked to  hear  someone s tand ing  here  and say ing  there  10 

was no ev idence.   I  p rov ided  even le t te rs ,  i nc lud ing  

de ta i led  emai ls ,  tha t  shows tha t  th is  lega l  f i rm tha t  c la ims  

to  be  f igh t ing  co r rup t ion  in  the  count ry  i s  a t  the  hear t  o f  

cor rup t ion ,  the i r  appo in tment  i s  in  fac t  the  most  cor rup t .   

So tha t  i s  the  f i rs t  i ssue,  Cha i r.   And tha t  i s  why I  was  

wa i t ing  and Werksmans know tha t  they cou ld  no t  sus ta in  

th is  l ie .    

The second issue,  Cha i r,  I  have ment ioned,  aga in  

based on ev idence,  I  have sa id  th i s  lega l  f i rm was not  on l y  

pa id  mon ies  bu t  compan ies  tha t  a re  cont rac ted  to  them,  20 

not  cont rac ted  to  PRASA,  had been pa id  mon ies .   I  

p rov ided –  so  I  was wa i t ing  fo r  them to  cha l lenge tha t .   

They are  no t  w i l l i ng  to  do  tha t .  

F ina l l y,  Cha i r,  I  p roduced repor ts  o f  Werksmans  

where  I  sa id  in  the i r  own repor t s ,  no t  somebody  e lse ’s  
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repor ts ,  where  they sa id  they w i l l  conduct  su rve i l lance and  

I  p rov ided those repor t s  tha t  shows the  amount  o f  

surve i l lance on over  922 ent i t ies  and over  a  thousand 

ind iv idua ls .   So,  Cha i r,  I  was w i l l i ng ,  bu t  I  am g lad  today  

tha t  they w i thdraw and they make  a  s ta tement  –  these are  

po l i t i ca l  s ta tements ,  Cha i r,  does not  ass is t  you but ,  Cha i r,  

I  am g lad  tha t  Van Loggerenberg  has w i thdrawn,  I  am g lad  

Werksmans has  w i thdrawn and  I  am jus t  ask ing  the  

Commiss ion  to  now p rov ide  me wi th  a  da te  fo r  me to  be  led  

on  my ev idence.   That  i s  a l l  I  am ask ing  fo r,  Cha i r,  thank 10 

you ve ry  much.  

CHAIRPERSON :    Thank you,  Mr  Montana.   Reg is t ra r,  ca l l  

the  next  mat te r.  

REGISTRAR :    Genera l  Ph iyega  in  respect  o f  the  ev idence 

o f  Mr  van Loggerenberg ,  SEQ42/2020.  

CHAIRPERSON :    Good even ing ,  p lease  swi tch  on  your  

m ic .    

COUNSEL FOR APPLICANT :    Even ing ,  Judge,  i t ’ s  

2 .08 .59 ,  in i t ia l  R .  

CHAIRPERSON :    Yes.  20 

COUNSEL FOR APPLICANT :    I  have been here  be fore .  

CHAIRPERSON :    Yes.  

COUNSEL FOR APPLICANT :    Judge,  I  have l i s tened to  

Judge ’s  sent imen ts  exp ressed ear l ie r  w i th  Mr  Mokga t le .  

CHAIRPERSON :    Yes.  



15 JUNE 2021 – DAY 409 
 

Page 75 of 117 
 

COUNSEL FOR APPLICANT :    And Judge wou ld  no te  tha t  

there  was a  request  fo r  in fo rmat ion  f rom the  Commiss ioner  

in  re la t ion  to  Lebeya and tha t  –  L ieu tenant  Genera l  

Lebeya,  tha t  i s ,  and tha t  has been supp l ied  

comprehens ive ly .   And Judge there  was a lso  a  request  fo r  

in fo rmat ion  and an app l i ca t ion  to  c ross-examine in  respect  

o f  re t i red  Co lone l  Loggerenberg  and Judge,  in  the  rep ly  

and the  app l i ca t ion ,  wh ich  have been combined,  wou ld  f ind  

the  sect ion  tha t  has been dea l t  w i th  conta ins  two 

annexures wh ich  comprehens ive l y  ind ica te  –  i t  i s  two 10 

le t te rs .   The f i rs t  one is  da ted  the  7  August  2014.   I t  

shou ld  be  the  las t  page and tha t  i s  the  acceptance o f  the  

ex tens ion  o f  te rm  o f  o f f i ce  f rom the  1  November  2014.  

CHAIRPERSON :    I  am sor ry ,  what  parag raph is  tha t?  

COUNSEL FOR APPLICANT :    I t  i s  the  las t  annexure  to  

…[ in tervenes]  

CHAIRPERSON :    I t  i s  an  annexure  to… 

COUNSEL FOR APPLICANT :    Genera l  Ph iyega ’s  a f f idav i t  

re la t ing  to  Loggerenberg .  

CHAIRPERSON :    Oh,  must  I  look  a t  the  las t  page  o f  tha t  20 

annexure?  

COUNSEL FOR APPLICANT :    Yes ,  las t  two pages,  Judge.  

CHAIRPERSON :    Yes,  okay.  

COUNSEL FOR APPLICANT :    The  las t  page is  da ted  the  7 

August  2014 and  i t  i s  the  acceptance o f  the  ex tens ion  o f  
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the  cont rac t  f rom the  1  November  2014.  

CHAIRPERSON :    I  am sor ry ,  a re  we look ing  a t  the  same 

f i le?   My las t  document  i s  an  SAPS le t te r  addressed to  the  

Execut ive  D i rec to r  o f  IP ID and s igned by  Majo r  Genera l  E  

Nh lanh la .   A re  we  look ing  a t  the  same th ing?  

COUNSEL FOR APPLICANT :    Judge,  may I  have leave to  

approach my lea rned co l league i f  a re  in  fac t  dea l i ng  w i th  

the  same one?  

CHAIRPERSON :    Ja ,  okay.  

COUNSEL FOR APPLICANT :    Judge,  I  have been  adv i sed 10 

tha t  i t  i s  index page 11.  

CHAIRPERSON :    Oh,  okay.   Yes,  okay,  I  have got  i t .  

COUNSEL FOR APPLICANT :    Yes,  Judge,  no te  the  le t te r  

…[ in tervenes]  

CHAIRPERSON :    That  i s  a  le t te r  f rom C N Mbeke la  to  

L ieu tenant  Genera l  Ngobene,  i s  tha t  cor rec t?   That  i s  the 

one on page 11,  red  numbers ,  page 11.  

COUNSEL FOR APPLICANT :    Un less  my co l league te l l s  

me o the rwise .   I t  i s  the  annexure  a f te r  the  a f f idav i t ,  Judge.  

CHAIRPERSON :    Okay,  le t  us  –  do  you have Genera l  20 

Ph iyega ’s  f i rs t  page o f  her  a f f idav i t  be ing  marked  001 in  

red  numbers  a t  the  top?  

COUNSEL FOR APPLICANT :    Yes .  

CHAIRPERSON :    Okay.  

COUNSEL FOR APPLICANT :    Tha t  i s  cor rec t ,  Judge.   The 
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nex t  page …[ in tervenes]  

CHAIRPERSON :    I  must  go  to  the  end o f  tha t  a f f idav i t?   

Must  I  go  to  the  end f i rs t  o f  tha t  a f f idav i t?  

COUNSEL FOR APPLICANT :    Yes,  Judge,  end  o f  the  

…[ in tervenes]  

CHAIRPERSON :    To  ge t  to  the  annexure  tha t  you want .  

COUNSEL FOR APPLICANT :    That  i s  cor rec t ,  

Cha i rperson.  

CHAIRPERSON :    Okay,  the  las t  page o f  tha t  a f f idav i t  i s  a t  

page 10,  red  numbers ,  zero  ten .   R igh t?   Then a t  011 i t  i s  10 

th is  le t te r  f rom C N Mbeke la  to  L ieu tenant  Genera l  B M 

Ngobene.  

COUNSEL FOR APPLICANT :    Yes,  the re  shou ld  be  one  

more  le t te r ,  Judge.  

CHAIRPERSON :    And then there  is  another  one a t  page 

12,  wh ich  is  the  next  page,  addressed to  Mr  McBr ide .  

COUNSEL FOR APPLICANT :    No,  tha t  i s  ou t ,  Judge.   May  

I  have leave…[ in tervenes]  

CHAIRPERSON :    You have a  d i f fe ren t  one?  

COUNSEL FOR APPLICANT :    I  have a  d i f fe ren t  one ,  i f  the  20 

d i f fe ren t  one has been supp l ied .  

CHAIRPERSON :    Maybe what  we can do is  we cou ld  go  to  

another  mat te r  wh i le  you and your  co l league t ry  to  sor t  th is  

one out .  

COUNSEL FOR APPLICANT :    We wi l l ,  Judge.  
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CHAIRPERSON :    Reg is t ra r?  

COUNSEL FOR APPLICANT :    Thank you.   Reg is t ra r ,  d id  

you sk ip  the  mat te r  o f  M Mokgat le  versus J  Booysen?  D id  

you sk ip  i t?   I s  i t  the  next  one now?  That  one has not  

been w i thd rawn,  has i t?   Okay.   Why do you not  ca l l  i t?   

Okay,  so  le t  us  pu t  tha t  on  record .   The mat te r  o f  M 

Mokgat le  versus J  Booysen,  I  unders tand is  postponed to  

tomorrow.   Okay,  then ca l l  the  next  mat te r?  

REGISTRAR :    Mr  Na i r  in  respect  o f  the  ev idence o f  

R ichard  le  Roux,  SEQ20/2020.  10 

CHAIRPERSON :    Th is  i s  an  app l i ca t ion  by  Mr  Na i r  fo r  

leave to  c ross-examine Mr  le  Roux .  

COUNSEL FOR LEGAL TEAM :    Thank you,  Cha i r .   Cha i r ,  

we rece ived a  le t te r  f rom Magis t ra te  Na i r ’ s  lega l  

rep resenta t i ves  th is  a f te rnoon and I  am adv ised  tha t  a  

copy has been ava i led  to  you.   In  essence,  Mag is t ra te  

Na i r ’ s  lega l  representa t i ves  ind ica te  tha t  they on ly  became 

aware  o f  the  se t  down fo r  today ’ s  hear ing  ea r ly  th is  

a f te rnoon.  

CHAIRPERSON :    Yes.  20 

COUNSEL FOR LEGAL TEAM :    They a lso  ind i ca te  tha t  

Mag is t ra te  Na i r  pers i s ts  w i th  h i s  app l i ca t ion ,  i f  he  i s  ca l led  

to  tes t i f y  by  the  Cha i r .   They a lso  ind ica te  tha t  i f  he  w i l l  be  

ca l led  by  the  Cha i r  to  tes t i f y  tha t  they then seek tha t  

today ’s  hear ing  be  postponed to  a  da te  on  wh ich  the i r  
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counse l  wou ld  be  ava i lab le .    

Cha i r ,  to  the  ex ten t  tha t  Mag is t ra te  Na i r ’ s  lega l  

rep resenta t i ves  ind ica te  tha t  they wou ld  on l y  pers is t  

app l i ca t ion  i f  Mag is t ra te  Na i r  i s  ca l led ,  the  Cha i r  wou ld  

reca l l  tha t  on  the  21  Ju l y  2020 Magis t ra te  Na i r ’ s  ev idence  

was ca l led  and was postponed fo r  the  purpose o f  the  

Commiss ion  and h is  lega l  team exchang ing  a f f idav i t s  and 

so  inso far  as  the  Cha i r  i s  concerned,  Mag is t ra te  Na i r  i s  a  

w i tness who has been ca l led  to  g ive  ev idence and so  tha t  

wou ld  no t  necessar i l y  be  a  g round  on wh ich  they can base 10 

the i r  app l i ca t ion  and to  the  ex ten t  tha t  they seek a  

postponement ,  we have not  rece ived any fo rmal  app l i ca t ion  

in  th is  respect  bu t  wou ld  be  in  the  Cha i r ’ s  hand.  

 And inso far  as  the  app l i ca t ion  i t se l f ,  Cha i r ,  as  the  

lega l  team we have no in ten t ion  o f  oppos ing  i t .   In  fac t  we  

are  o f  the  v iew tha t  i t  wou ld  ass is t  the  Commiss ion ’ s 

p roceed ings and inso fa r  as  the  request  fo r  a  postponement  

by  way o f  th is  le t te r ,  we a re  in  your  hands,  Cha i r .  

CHAIRPERSON :    Wel l ,  jus t  so  tha t  whoever  reads the  

t ranscr ip t  a t  some s tage wou ld  know tha t  who was 20 

speak ing ,  tha t  i t  was somebody f rom wi th in  the  

Commiss ion ,  maybe you must  jus t  p lace  yourse l f  on  record  

to  say you are  f rom the  lega l  team.  

COUNSEL FOR LEGAL TEAM :    Cer ta in l y ,  Cha i r ,  I  appear  

on  beha l f  o f  the  Commiss ion ’s  lega l  team in  respec t  o f  the  
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BOSASA work  s t ream o f  ev idence.  

CHAIRPERSON :    Wel l ,  I  th ink  tha t  I  wou ld  be  d i s inc l ined 

to  g rant  Mr  Na i r  leave to  c ross-examine because,  i f  I  reca l l  

cor rec t l y ,  he  prov ides and exp lanat ion  in  h is  a f f idav i t  when 

he puts  up  h is  vers ion  wh ich  does not  appear  to  be 

d isputed by  Mr  l e  Roux  but  I  am not  su re .   But  the  te rms o f  

d isputes  o f  fac ts ,  I  seem to  th ink  tha t  the  pos i t ion  was tha t  

some secur i t y  ins ta l la t ions  were  done and by  BOSASA or  

one o f  the i r  subs id ia r ies  in  h i s  house.   What  remained was 

why they were  done.    10 

I  cannot  remember  whether  h i s  ve rs ion  was tha t  he  

asked them to  do  the  ins ta l la t ions  and he pa id  them 

h imse l f  in  wh ich  case,  un less  there  was ev idence to  the  

cont rary ,  I  wou ld  expect  tha t  to  be  the  end o f  the  mat te r .   

Wel l ,  what  i s  your  reco l lec t ion?  I t  seems to  be  common 

cause tha t  secur i t y  ins ta l la t ions  were  made in  h is  house.   

So in  regard  to  the  ev idence o f  Mr  le  Roux and Mr  Agr izz i  

w i th  re fe rence to  o ther  p laces where  they made secur i t y  

ins ta l la t ions ,  the re  were  ce r ta in  i ssues because cer ta in l y  

those peop le  d id  no t ,  as  I  reca l l ,  say  we pa id  and so  on .   20 

Do you reca l l  h is  vers ion?  In  o ther  words,  one wou ld  be  

look ing  a t  o ther  d isputed fac t s  and,  i f  so ,  what  a re  those 

d isputed fac ts  be tween the  two vers ions?  

COUNSEL FOR LEGAL TEAM :    Thank you,  Cha i r .   In  

essence,  Mag is t ra te  Na i r  d i sputes  Mr  le  Roux ’s  ev idence  
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on  four  g rounds.   F i rs t ,  he  den ies  ever  meet ing  Mr  le  Roux 

and tha t  i s  re levant  inso far  as  Mr  le  Roux was the  head o f  

the  so-ca l led  spec ia l  p ro jec t s  tha t  BOSASA hand led  inso far  

as  impor tan t  persons to  BOSASA be ing  min is te rs  and ANC 

members  as  –  accord ing  to  Mr  le  Roux.    

 Now on tha t  sco re ,  Mag is t ra te  Na i r  den ies  f i rs t l y  

be ing  par t  o f  the  spec ia l  p ro jec t s  because he does not  f i t  

in to  the  ca tegory  o f  e i ther  m in is te r  o r  ANC member .  

 Second ly ,  he  d isputes  tha t  the  ins ta l la t ions  a t  h is  

house were  done pursuant  to  a  co r rup t  mot ive  or  reason.  10 

 Th i rd l y ,  he  d isputes  the  da tes  on  wh ich  the  

ins ta l la t ions  took  p lace and so ,  as  the  Cha i r  in i t ia l l y  pu t ,  

he  does not  deny  tha t  ins ta l la t ions  were  done a t  h is  house,  

the  jus t  den ies  the  c i rcumstances  around wh ich  they were  

done.  

 And then he a lso  d isputes  tha t  he  ever  met  any  

o ther  BOSASA employee.   He s ta tes  to  have dea l t  w i th  

on ly  one pe rson who was indeed employed by  BOSASA a t  

the  cour t  a t  wh ich  Mag is t ra te  Na i r  s i t s  as  th is  par t i cu la r  

person,  who was  work ing  under  a  cont rac t  tha t  BOSASA 20 

had been awarded by  the  cour t ,  in  par t i cu la r ,  Mag is t ra te  

Na i r  goes as  fa r  as  say ing  tha t  th is  was a  pr iva te  

ar rangement  be tween h imse l f  and th is  par t i cu la r  person 

and a l l  o f  th is  Mr  le  Roux has den ied .   He has ins i s ted  tha t  

i t  was pu rsuant  to  the  spec ia l  p ro jec ts .  
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CHAIRPERSON :    Does Mr  Na i r  say  he  pa id  fo r  the  

ins ta l la t ions  in  h is  house because i f  the  pos i t ion  i s  tha t  

BOSASA –  i f  he  admi ts  tha t  BOSASA or  a  subs id ia ry  o f  

BOSASA was ins ta l l ing  secur i t y  ins ta l la t ions  a t  the  cour t  

and then he made a r rangements  w i th  BOSASA to  a lso  

ins ta l l  –  make ins ta l la t ions ,  secur i t y  ins ta l la t ions  in  h is  

p r iva te  house,  the  quest ion  wou ld  ar ise  whether  he  pa id  fo r  

i t .   Does he dea l  w i th  tha t?  

COUNSEL FOR LEGAL TEAM :    Yes,  he  does.  

CHAIRPERSON :    Ja .  10 

COUNSEL FOR LEGAL TEAM :    I f  I  m igh t  re fe r  the  Cha i r  

to  page 15 o f  the  app l i ca t ion .  

CHAIRPERSON :    Ja .  

COUNSEL FOR LEGAL TEAM :    In  par t i cu la r  f rom 

paragraph 14 and  fo l low ing.  

CHAIRPERSON :    Wel l ,  th is  does  not  appear  to  be  Mr  le  

Roux ’s  response.   H is  a f f idav i t ,  Le  Roux,  i s  no t  pag ina ted  

but  you say I  mus t  go  to  page 15?  

COUNSEL FOR LEGAL TEAM :    Can we s tar t  a t  14  p lease,  

Cha i r?  20 

CHAIRPERSON :    Ja .  

COUNSEL FOR LEGAL TEAM :    From paragraph  14 o f  

Mag is t ra te  Na i r ’ s  a f f idav i t .   There  he  speaks about  the  

cont rac tua l  bas i s  upon wh ich  he  agreed to  w i th  Mr  Be ju .   

Mr  Be ju  i s  the  par t i cu la r  employee o f  Sondo lo  who was 
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employed to  work  under  the  cour t ’ s  cont rac t .   He says 

there  tha t  there  was an ora l  agreement  tha t  they en tered  

in to  fo r  the  ins ta l la t ion  o f  a  bas i c  camera  sys tem and to  

repa i r  the  ex is t ing  e lec t r i c  fence.   He then goes on  to  say 

tha t  i t  was an ag reed max imum cont rac t  p r ice  o f  R50 000.   

He goes fu r ther  a t  paragraph 15 to  say tha t  the  cont rac tor  

never  compl ied  w i th  h is  cont rac tua l  ob l iga t ions and says 

tha t  in  fac t  the  secur i t y  ins ta l la t ion  was not  done  as  per  

the  ag reed te rms and tha t  i t  inc luded the  ins ta l la t ion  o f  

equ ipment  tha t  was fau l ty  and/o r  no t  funct iona l  and/or  was 10 

ins ta l led  a t  pos i t ions  w i th in  the  res idence tha t  was in  

d i rec t  conf l i c t  w i t h  the  agreed cont rac tua l  te rms.  

 Inso fa r  as  the  payment  a t  parag raph 16 he says  

tha t  a t  no  s tage was he made aware  or  d id  he  request  Mr  

Be ju  to  ins ta l l  equ ipment  a t  an  excess va lue  o f  R50 000.   

He a lso  says tha t  he  was not  p rov ided w i th  an  invo i ce  and 

a t  no  s tage was  he in fo rmed tha t  the  budget  wou ld  be  

exceeded.  

 He then says tha t  in  any event  in  absence o f  p roo f  

regard ing  the  cost  o f  the  equ ipment  tha t  he  d i sputes  the  20 

amounts  tha t  were  a l leged by  Mr  le  Roux.   He then a lso  

says tha t  Mr  Be ju  was ca l led  upon to  remedy the  s i tua t ion  

and tha t  th is  never  happened.    

Mr  Na i r  then says he  eventua l l y  res i led  f rom the  

agreement  and  subsequent ly  caused the  cont rac tua l  
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de f ic ienc ies  and the  ins ta l la t ion  to  be  remedied by  a  th i rd  

par t y  cont rac to r .   He then says  he  den ies  any  imp l ied 

invo l vement  in  s ta te  capture  and so  fo r th .   So he does not  

say  in  h is  a f f idav i t  tha t  he  ac tua l l y  pa id  fo r  the  costs  o f  the 

secur i t y  upgrade.  

CHAIRPERSON :    And he does not  say  tha t  he  re turned the  

–  whatever  had been ins ta l led  to  BOSASA.  

COUNSEL FOR LEGAL TEAM :    That  i s  co r rec t ,  Cha i r .   

That  i s  co r rec t ,  Cha i r ,  on ly  says there  a t  parag raph 16 tha t  

he  had to  ca l l  on  a  th i rd  pa r ty  to  come and remedy what  10 

had been done a t  th is  res idence.  

CHAIRPERSON :    Yes.   Ja ,  we l l  I  th ink  what  –  I  th ink  a  

da te  –  has a  da te  been f i xed  fo r  Mr  Na i r  to  g ive  ev idence? 

COUNSEL FOR LEGAL TEAM :    Not  ye t ,  Cha i r ,  we awai t  

your  d i rec t ion .    

CHAIRPERSON :    Ja ,  okay.   A  da te  w i l l  be  g iven  and I  

th ink  what  I  shou ld  do  i s  postpone  th is  app l i ca t ion  and le t  

Mr  Na i r  te l l  h is  vers ion ,  take  the  w i tness s tand f i rs t  and  

a f te r  he  has f in ished h is  ev idence  I  w i l l  see  what  d isputes  

o f  fac ts  remain  be tween the  two vers ions and then  dec ide  20 

the  app l i ca t ion  a f te r  tha t .   I  th ink  ar rangements  w i l l  have to  

be  made fo r  Mr  le  Roux  to  be  ava i l ab le  so  tha t  i f  I  g ran t  Mr  

Na i r  leave to  c ross-examine h im he  wou ld  be  ava i lab le .  

COUNSEL FOR LEGAL TEAM :    Thank you,  Cha i r .  

CHAIRPERSON :    Ja .   So th is  app l i ca t ion  is  postponed.  
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COUNSEL FOR LEGAL TEAM :    Thank you,  Cha i r .   May I  

p lease be excused?  

CHAIRPERSON :    Ja ,  you are  excused.   P lease ca l l  the  

next  mat te r .  

REGISTRAR :    Ba loy i  in  respect  o f  Rober t  McBr ide ,  

SEQ33/2020.  

CHAIRPERSON :    That  mat te r  –  i s  tha t  one o f  the  mat te rs  

postponed to  tomorrow? 

REGISTRAR :    Cor rec t .  

CHAIRPERSON :    I s  tha t  a  yes?  10 

REGISTRAR :    Yes.  

CHAIRPERSON :    Okay,  tha t  mat te r  i s  postponed to  

tomorrow.   Yes?  

REGISTRAR :    Advocate  Mashuga in  respect  o f  Rober t  

McBr ide ,  SEQ35/2020.  

CHAIRPERSON :    I s  tha t  one o f  the  mat te rs  postponed to  

tomorrow? 

REGISTRAR :     Cor rec t .  

CHAIRPERSON :    Okay,  tha t  mat te r  i s  postponed to  

tomorrow.   Next?  20 

REGISTRAR :    A f r i fo rum in  respect  o f  P res ident  

Ramaphosa,  SEQ16/2020.  

CHAIRPERSON :    What  about  Memela ,  wh ich  appears  

be fore  A f r i fo rum? 

REGISTRAR :    Ms Memela  and Mr  Mamola  Ph i r i ,  
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SEQ36/2020.  

CHAIRPERSON :    Th is  mat te r  –  th is  app l i ca t ion  has been  

w i thdrawn.   A l r igh t ,  next  mat te r.     

REGISTRAR:   Af r i fo rum in  respect  o f  P res ident  

Ramaphosa,  SEQ16/2020.  

CHAIRPERSON:    Okay.   Yes?  

ADV DU PLESSIS:   Good even ing  Cha i r.  

CHAIRPERSON:    Good even ing .  

ADV DU PLESSIS:    My name is  Mi ra  du  P less i s ,  I  am f rom 

the  Johannesburg  Bar  and I  appear  on  beha l f  o f  A f r i fo rum.  10 

CHAIRPERSON:    Yes,  okay.   I  th ink  there  is  appearance  

fo r  the  lega l  team as we l l .   Thank you Mr  Pre tor ius ,  ja  do  

tha t ,  the  reg is t ra r  w i l l  jus t  ca l l  th is  mat te r  the  A f r i fo rum 

mat te r  aga in .  

REGISTRAR:  Af r i fo rum in  respect  o f  P res ident  

Ramaphosa,  SEQ16 o f  2021.  

CHAIRPERSON:    That  i s  the  app l i ca t ion  by  A f r i fo rum for  

leave to  c ross-examine Mr  Ramaphosa.    Yes?  

ADV DU PLESSIS:    That  i s  cor rec t  Cha i r.    Cha i r  fo r  you r  

conven ience I  p repared a  bund le  concern ing  ou r  heads o f  20 

argument  together  w i th  our  app l i ca t ion  and the  re levant  

sec t ions o f  P res ident  Ramaphosa tes t imony tha t  we 

re fer red  to .  

CHAIRPERSON:    Yes,  okay.   I  have read the  papers  in  

th is  mat te r.   The f i rs t  d i f f i cu l t y  I  have w i th  i t  i s  tha t  in  o rde r  
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fo r  a  person to  app ly  fo r  leave to  c ross  examine a  w i tness  

in  te rms o f  the  ru les  tha t  person must  be  imp l ica ted  by  that  

w i tness.   When I  read A f r i fo rum’s  app l i ca t ion ,  I  d id  no t  -  I  

do  no t  remember  see ing  anywhere  where  they say 

Pres ident  Ramaphosa is  go ing  to  imp l ica te  them,  i s  tha t  

cor rec t?   

ADV DU PLESSIS:    That  i s  cor rec t ,  Cha i r.  

CHAIRPERSON:    So  i f  tha t  i s  cor rec t ,  how do you -  how 

does A f r i fo rum out  o f  everybody in  South  A f r i ca  qua l i f y  to  

app ly  fo r  leave to  c ross  examine  because everyone who  10 

app l ies  fo r  leave  to  c ross  examine does so  because they 

are  imp l i ca ted  by  tha t  w i tness?  

ADV DU PLESSIS:    I s  th i s  the  on ly  i ssue Cha i r  wou ld  l i ke  

me to  address you on?  

CHAIRPERSON:    Yes,  do  so  p lease.  

ADV DU PLESSIS:    On beha l f  o f  A f r i fo rum I  wou ld  jus t  l i ke 

to  exp ress ou r  s incere  gra t i tude  fo r  be ing  a f fo rded th i s  

oppor tun i ty  today.   We do unders tand there  is  severe  t ime 

const ra in ts  on  the  Commiss ion  and we a lso  apprec ia te  the 

fac t  tha t  there  is  s t i l l  a  magn i tude o f  work  to  be  done by  20 

the  Commiss ion .  

Cha i r,  A f r i fo rum takes cogn isance  o f  the  fac t  tha t  

th is  app l i ca t ion  does not  fa l l  w i th in  the  scope o f  Ru le  3  o f  

the  ru les .   However,  we are  re ly ing  on  the  prov i s ions o f  

Ru le  11  wh ich  s ta tes  tha t ,  I  quote :  
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“Any par ty  w ish ing  to  make any app l i ca t ion  to  th is  

Commiss ion ,  wh ich  is  no t  o therw ise  p rov ided fo r  by  

these ru les ,  mus t  do  so  on  a t  leas t  seven days ’ 

ca lendar  no t ice . ”  

Th is  ru le  i s  re l ied  upon in  congruence w i th  Sect ion  38(b)  o f  

the  Const i tu t ion  in  te rms o f  wh ich ,  I  quote :  

“Anyone ac t ing  in  the  pub l i c  in te res t  may approach  

a  Cour t  fo r  re l ie f  a r is ing  f rom in f r ingement  o r  

th rea tened in f r ingement  o f  r igh ts  in  the  b i l l  o f  

r igh ts . ”  10 

Fur ther  a long ou r  a rguments  I  w i l l  a lso  e labora te  upon the  

re levant  au thor i t ies  on  the  sub jec t ,  bu t  w i th  your  leave 

Cha i r  I  wou ld  jus t  l i ke  to  make one  or  two submiss ions w i th  

regards to  ou r  s tand ing  today.  

CHAIRPERSON:    Wel l  do  tha t  bu t  I  want  you to  

unders tand tha t  and i f  the  ru les  say,  as  I  th ink  you and I  

agree they do  say,  you have to  be  an  imp l ica ted  pe rson in  

o rder  to  app ly  fo r  leave to  c ross  examine a  w i tness .  I f  you 

are  no t  an  imp l ica ted  person i t  means you fa l l  ou t s ide  the  

ca tegory  o f  persons who may app ly  and tha t ,  i t  seems to  20 

me is  fo r  a  good reason.   

Because i f  i t  were  to  be  o therwise ,  then anybody 

and any organ isa t ion  in  the  count ry  tha t  fee l s  l i ke  we  

wou ld  l i ke  to  c ross  examine so  and so  they can app ly  and  

you know,  tha t  so  many organ isa t ions have got ten  the i r  
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const i tu t ions ,  o r  found ing  ins t ruments ,  someth ing  tha t  

a l lows them to  do  a  lo t  o f  th ings.   

So,  one,  even when i t  comes to  somebody who is  

imp l ica ted ,  they are  no t  g i ven the  r igh t  to  c ross  examine,  

they have to  app ly  and I  must  dec ide  tha t  in  te rms o f  the  

ru les  based on  the  in te res ts  o f  the  work  o f  the  

Commiss ion ,  and you must  remember  tha t  th is  i s  a  

s i tua t ion  where  there  i s  a l ready there  wou ld  be  an 

Ev idence Leader  o f  the  Commiss ion ,  a  lawyer  who wou ld  

be  quest ion ing  tha t  w i tness and tha t  lawyer  who wou ld  be  10 

quest ion ing  tha t  w i tness,  in  te rms o f  the  ru les  i s  en t i t led  to  

quest ion  the  w i tness w i th  a  v iew to  es tab l i sh ing  the  t ru th ,  

you see?  

ADV DU PLESSIS:    Indeed,  Cha i r,  I  comple te l y  ag ree w i th  

you,  Cha i r.  

CHAIRPERSON:    So  when you have regard  to  tha t  and the  

t ime const ra in ts ,  then i t  becomes d i f f i cu l t  to  say  i t  i s  in  the  

in te res ts  o f  the  work  o f  the  Commiss ion  fo r  me to  grant  

A f r i fo rum leave  to  c ross  exam ine,  you see what  the  

prob lem i s ,  tomor row,  somebody e l se  is  go ing  to  say,  I  a lso  20 

want  to  c ross  examine the  Pres ident ,  another  e  one w i l l  

say  I  a lso  want  to  c ross  examine  -  we -  i t  i s  f loodgates ,  

open ing  the  f loodgates  

ADV DU PLESSIS:    I  unders tand tha t  Cha i r,  and  a l l  the  

issues tha t  you jus t  ra i sed now,  I  have answers  fo r  those 
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quest ions,  I  have  prepared an argument  to  th is  e f fec t .   

CHAIRPERSON:    Ja .   

ADV DU PLESSIS:    And A f r i fo rum is  an  ob jec t i ve  body to  

these proceed ings and a  f r iend o f  th is  Commiss ion  and in  

te rms o f  our  submiss ion ,  we  do not  say  tha t  the 

Commiss ion  is  no t  per fo rming the i r  work ,  we are  mere ly  

t ry ing  to  ass i s t  the  Commiss ion  on  very  spec i f ied  issues.  

CHAIRPERSON:    Wel l ,  what  I  can te l l  you  is  tha t  there  i s  

no th ing  prevent ing  you A f r i fo rum or  anybody to  b r ing  

someth ing  to  the  a t ten t ion  o f  the  lega l  team for  them to  10 

say,  w i th  regard  to  a  cer ta in  top ic ,  here  is  our  suggest ions 

o f  i ssues tha t  we wou ld  l i ke  the  Commiss ion  or  the  

Ev idence Leaders  to  ser ious l y  cons ider  pursu ing  o r  

obv ious ly,  u l t imate ly,  i t  wou ld  be  up to  the  Ev idence  Leader  

what  to  do ,  bu t  mak ing  those suggest ions and nobody has  

sa id  you cannot ,  bu t  c ross  examinat ion  is  someth ing  e lse .  

ADV DU PLESSIS:    Would  you be inc l ined to  the  hear  the  

res t  o f  my submiss ion ,  Cha i r?   

CHAIRPERSON:    Wel l ,  I  wou ld  l i ke  you to  address the  

concerns tha t  I  have ra ised because…[ in tervene]  20 

ADV DU PLESSIS:    I  w i l l  do  tha t .  

CHAIRPERSON:    …i f  you pe rsuade me on them,  maybe I  

can l i s ten  to  the  res t  bu t  i f  you  do not  persuade  me on 

them,  then the re  is  no  po in t  in  go ing  fu r the r  bu t  I  can 

assure  you tha t  I  have read A f r i fo rum’s  a f f idav i t s  in  fu l l .  
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ADV DU PLESSIS:    Did  you rece ive  my heads o f  

a rgument ,  Cha i r?  

CHAIRPERSON:    I  d id  no t  -  I  have not  read your  heads o f  

a rgument .   

ADV DU PLESSIS:    I t  i s  a l l  there  in  the  bund le  tha t  I  have  

prepared fo r  you.   

CHAIRPERSON:    Ja ,  okay,  a l r igh t  bu t  those are  my 

pr imary  concerns .  

ADV DU PLESSIS:    I  unders tand,  Cha i r,  I  comple te l y  

unders tand Cha i r.    10 

CHAIRPERSON:    So  I  g ive  you –  i s  i t  f ine  i f  I  g ive  you 10 

minutes  to…[ in tervene]  

ADV DU PLESSIS:    10 minutes is  per fec t  Cha i r.  

CHAIRPERSON:    Ja ,  okay,  do  tha t .   

ADV DU PLESSIS:    Fi rs t l y,  Cha i r  i t  shou ld  be  recorded  

tha t  the  app l i cant  i s  an  independent  c iv i l  r igh ts  

assoc ia t ion ,  A f r i fo rum has got  more  than 280,000 members  

o f  the  pub l i c  and the i r  fami l ies .   I  am sure  tha t  you a re  we l l  

aware  o f  the  work  done by  A f r i fo rum for  the  communi ty.   So 

I  wou ld  no t  e labora te  upon the  argument  o f  the  20 

organ isa t ions work  on  th is  sub jec t .   

Second ly,  Cha i r  wou ld  have noted  tha t  in  our  in i t ia l  

app l i ca t ion  wh ich  was p laced befo re  th is  Commiss ion ,  we 

a imed a t  p lac ing  ev idence befo re  the  Commiss ion  by  

lead ing  ora l  ev idence on the  Cadre  Dep loyment  
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Commiss ion .  The  Ev idence Leaders  in  lead ing  ev idence on  

the  sub jec t  mat te r,  Advocate  P re tor ius  and Advocate  

Freund d id  however  quest ion  P res ident  Ramaphosa a t  

g rea t  length  and I  must  submi t  we  cou ld  no t  have done a  

be t te r  job  than tha t .   

However,  i t  d id  t ransp i re  f rom Pres ident  

Ramaphosa ’s  tes t imony tha t  in  cons idera t ion  o f  h is  

answers  to  spec i f i c  quest ions p roposed to  by  your  team 

and to  ask  to  a  cer ta in  ex ten t  by  yourse l f  Cha i r  the  fac t  i s  

tha t  the  pub l i c  i s  s t i l l  l e f t  w i th  a  great  amount  o f  10 

uncer ta in ty  in  cer ta in  regards.  

CHAIRPERSON:    You must  remember  tha t  he  is  s t i l l  

coming back…[ in tervene]  

ADV DU PLESSIS:    I  unders tand tha t ,  Cha i r.  

CHAIRPERSON:    …and when he  comes back,  there  a re  

s t i l l  some outs tand ing  issues tha t  he  must  dea l  w i t h  in  h is  

capac i ty  as  Pres ident  o f  the  ANC,  and the reaf te r  g ive  

ev idence as  Pres ident  o f  the  count ry,  so  h is  no t  done .  

ADV DU PLESSIS:    I  unders tand  tha t ,  Cha i r.   Cha i r,  i f  we 

look a t  the  const i tu t iona l  o f  mat te rs  o f  Fer re i ra  vs  Leven  20 

tha t  was a  1996 mat te r  and then a l so  the  lawyers  fo r  

human r igh ts  mat te r,  i t  was a  cons t i tu t iona l  mat te r  in  2004 

and then L impopo  lega l  So lu t ions vs  Ben Pete rs ,  where  you  

de l i vered unan imous judgment  in  favour  o f  the  app l i cants  

in  your  capac i ty  as  Just ice  o f  the  Const i tu t iona l  Cour t .  
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I t  becomes ev ident  f rom the  prev ious mat te rs  I  

re fe r red  to  tha t  Sect ion  38(d)  c rea tes  an  oppor tun i ty  fo r  

any ind iv idua l  o r  any group to  approach a  Cour t  p ro jec t  i f  

moved by  the  des i re  to  benef i t  any  po r t ion  o f  the  pub l i c .  

Fur thermore ,  Cha i r  wou ld  no te  f rom our  heads o f  a rgument  

tha t  we make ment ion  o f  the  proposed recommendat ions o f  

the  South  A f r i can Law Commiss ion  w i th  regard  to  pub l i c  

in te res t  ac t ions,  in  te rms o f  wh ich  i t  i s  p roposed,  tha t  th is  

scope o f  s tand ing  is  requ i red  fo r  l i t i ga t ion  o f  a  pub l i c  

characte r,  where  the  re l ie f  sought  i s  genera l l y  fo rward  10 

look ing ,  and genera l  in  i t s  app l i ca t ion .   

Cha i r,  in  l ine  w i th  the  a foresa id ,  we w i l l  submi t  tha t  

the  prov is ions o f  Sect ion  38  wou ld  there fo re  a l low us  to  ac t  

on  beha l f  o f  our  members  based on the  foundat ion  o f  the 

human r igh ts ,  we apprec ia te  the  fac t  tha t  th is  i s  no t  a  

normal  Cour t ,  i t  i s  a  Commiss ion  o f  inqu i ry  i ndeed,  

p remised on the  const i tu t iona l  r igh ts  o f  the  pub l i c .   

However,  we b r ing  th is  app l i ca t ion  be fore  th is  

Commiss ion  based on our  const i tu t iona l  r igh ts  in  te rms o f  

d ign i ty,  equa l i t y,  and most  impor tan t ly  there  is  the  r igh ts  20 

aga ins t  un fa i r  d iscr im inat ion .   I  unders tand tha t  you might  

a t  th is  s tage ask me,  how are  we go ing  to  ass is t  the  

Commiss ion  in  i t s  work ,  Cha i r  the  answer  i s  qu i te  s imp le .   

A f r i fo rum as an  ob jec t i ve  par ty  ac t ing  w i th in  the  

in te res ts  o f  i t s  members ,  i s  a  f r iend o f  th is  Commiss ion  
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and as  I  s ta ted  i n  my open ing  address to  you Cha i r,  we are  

we l l  aware  o f  the  magn i tude o f  work  done by  the  

Commiss ion  a l ready and s t i l l  needs to  be  done  by  the  

Commiss ion .   

But  we a im to  ease the  burden o f  the  Commiss ion  

by  ass i s t ing ,  we d id  make our  bes t  a t tempt  to  e l im ina te  the  

impor tan t  i ssues  re la t ing  to  the  Cadre  Dep loyment  to  the  

bare  m in imum and I  w i l l  po in t  them out  to  you shor t l y.   We 

do submi t  however  tha t  the  pub l i c  i s  d i rec t l y  a f fec ted  by  

the  a l legat ions o f  S ta te  Captu re  by  f raud,  by  cor rup t ion ,  10 

and as  e lec tora tes  o f  th is  communi ty,  we respect fu l l y  

submi t  tha t  we shou ld  be  ent i t led  to  sa t is f y  ou r  cur ios i t y  in  

th is  regard  and by  c la r i f y ing  ce r ta in  i ssues w i th  Pres ident  

Ramaphosa in  h is  capac i ty  as  the  l eader  o f  the  ANC.  

The spec i f i c  po r t ions  o f  P res ident  Ramaphosa ’s  

tes t imony wh ich  ra ises concern  amongst  our  members  a re  

the  fo l low ing ,  i n  h is  open ing  s ta tement  Pres ident  

Ramaphosa in  a im o f  a  remedy o f  the  past  events ,  the  v iew 

o f  the  ANC is  tha t  the  ANC is  compl ic i t  in  th is  regard  is  

acknowledged and these prob lems are  to  be  dea l t  w i th  by  20 

the  ANC.   

Our  l ine  o f  quest ion ing  in  th i s  regard  wou ld  

spec i f i ca l l y  pe r ta in  to  the  promises made by  Pres ident  

Ramaphosa dur ing  h is  f i r s t  new dawn open ing  address to  

the  na t ion ,  and  a lso  whethe r  the  cur ren t  s ta te  o f  our  
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count ry  has improved to  th is  in  e f fec t .   

P res ident  Ramaphosa fu r the r  e labora tes  upon the  

s ta tement  and says tha t  even  before  the  advent  o f  

democracy tha t  the  ANC sa id  tha t  in  t ransform ing the  

pub l i c  serv ice  to  re f lec t  the  va lues o f  our  democracy or  

be t te r  s t i l l  the  d ive rs i t y  o f  our  count ry  tha t  we must  

emphas ise  pro fess iona l i sm and competence.   

Cha i r  I  quote  f rom page 27 o f  the  28 t h  o f  Apr i l  

t ranscr ip t  in  f ron t  o f  you:  

“ I t  i s  the  ANC’s  v iew tha t  the  prac t ice  o f  Cadre  10 

Dep loyment  shou ld  no t  be  incons is ten t  w i th  the  

pr inc ip les  o f  fa i rness,  t ransparency and mer i t  in  the  

appo in tment  o f  ind iv idua ls  to  pub l i c  en t i t ies ,  Cadre  

Dep loyments  cannot  be  fau l ted  in  p r inc ip le . ”  

When Advocate  Pre tor ius  p roposed to  Pres ident  

Ramaphosa tha t  there  has been ev idence tha t  the  

dep loyment  po l i cy  goes fa r  beyond mere  recommendat ion .  

P res ident  Ramaphosa den ied  th is  and s ta ted  tha t  the  

Dep loyment  Commiss ion  mere l y  recommends.  

In  th is  regard  Cha i r,  we wou ld  l i ke  to  hear  f rom 20 

Pres ident  Ramaphosa h is  comment  on  the  tes t imon ies  

prov ided by  Mr  Johnson,  Mr  Sod i  and Ms Barbara  Hogan.  

We re fer  to  the  cer ta in  po r t ions  o f  the  tes t imon ies  in  ou r  

a f f idav i t .  

Cha i r  page 45  o f  the  28  Apr i l  t ransc r ip t  you  
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spec i f i ca l l y  asked,  you Cha i r,  asked Pres ident  Ramaphosa  

on the  impor tance o f  the  Dep loyment  Commi t tee  opposed 

to  mere  ident i f i ca t ion  o f  po ten t ia l  cand ida tes,  and  in  our  

op in ion ,  the  answers  prov ided on th is  p roposa l  were  vague  

and begs fo r  c la r i t y  f rom the  Pres ident .   

Fur thermore ,  i t  was proposed  by  yourse l f  to  

Pres ident  Ramaphosa tha t  the  cand ida tes  recommended by  

the  Dep loyment  Commi t tee  m ight  have an  unfa i r  

advantage,  i f  I  in te rpre ted  tha t  cor rec t l y.  P res ident  

Ramaphosa responded to  th is  and  I  quote :  10 

“We are  a  po l i t i ca l  o rgan isa t ion  and what  we do in  

government  i s  ve ry  po l i t i ca l . ”  

So you do need tha t  po l i t i ca l  f i l t e r  tha t  w i l l  go  ahead and 

appo in t  peop le  who a re  no t  f i t  fo r  purpose.   Cha i r,  w i th  a l l  

due respect ,  we found th is  s ta tement  ex t remely  confus ing .   

 Then a t  page 75 ,  Advocate  Pre to r ius  p roposed to  

the  Pres ident ,  tha t  a  cer ta in  v iew has been expressed 

before  th is  Commiss ion  tha t  there  i s  no  need fo r  a  

Dep loyment  Commi t tee  anymore ,  and then Advocate  

Pre tor ius  re fe r red  the  Pres ident  to  the  tes t imony  o f  Ms  20 

Barbara  Hogan,  and spec i f i ca l l y,  I  quote :  

“How can jus t  a  handfu l  o f  peop le  poss ib ly  have the  

ins t i tu t iona l  know ledge and resources to  p ronounce  

su i tab le  cand ida tes  fo r  eve ry  sen io r  pos i t ion  in  

government  and the  pr i va te  secto r. ”  
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Th is  quote  Cha i r,  lays  the  foundat ion  fo r  the  very  essence  

o f  our  a rgument  today spec i f i ca l l y  in  re la t ion  to  our  

const i tu t iona l  r igh ts  aga ins t  un fa i r  d iscr im inat ion .   

What  i s  more  impor tan t ,  and I  am a lmost  done,  

Cha i r  I  can see look ing  a t  your  watch ,  I  am near ly  done.  

CHAIRPERSON:    Ja ,  I  th ink  you are  le f t  w i th  two minutes,  

yes .  

ADV DU PLESSIS:    What  i s  more  impor tan t  and our  

b iggest  concern  in  th is  regard  is  Pres ident  Ramaphosa ’s  

answer  and I  quo te :  10 

“When dea l ing  w i th  these types o f  mat te rs ,  i t  i s  

be t te r  to  be  c i r cumspect  and not  to  th row the  baby  

out  o f  the  ba thwater  because i f  there  i s  someth ing  

tha t  causes an i r r i ta t ion ,  i t  does not  mean tha t  you  

chuck every th ing  ou t  because  the  Dep loyment  

Commi t tee  has a  number  o f  cons idera t ions tha t  i t  

needs to  keep in  m ind. ”  

Cha i r,  w i th  a l l  the  respect ,  we wou ld  l i ke  to  know where  

tha t  leaves us  on  the  way fo rward .   Does th is  mean tha t  

the  fu tu re  ho lds the  same prospect  as  the  events  o f  the  20 

past?   

In  ta lk ing  about  the  past  and on page 71 Advocate  

Pre tor ius  spec i f i ca l l y  ra ised the  quest ion  on  how 

exper iences o f  the  past  cou ld  be  p revented f rom happen ing  

aga in ,  whereby we have Pres ident  Ramaphosa p roposed  



15 JUNE 2021 – DAY 409 
 

Page 98 of 117 
 

regu la t ion  a t  S ta te  leve l  and a  renewal  p rocess.   

Cha i r,  because the  fu tu re  and the  economy o f  the  

count ry,  as  we l l  as  the  democracy o f  the  count ry  i s  

impor tan t  to  a l l  o f  us  we submi t  tha t  we des i re  to  par take 

in  the  deve lopment  o f  the  regu la t ions,  and spec i f i ca l l y  the  

sa id  renewal  p rocess.  We wou ld  l i ke  to  know wha t  these 

regu la t ions wou ld  look l i ke  and we wou ld  l i ke  to  g ive  ou r  

input  in  our  capac i ty  as  e lec tora tes  o f  the  count ry  and then 

we can a lso  make more  in fo rmed  dec is ions when cast ing  

our  vo tes .  10 

In  conc lus ion  and once aga in ,  an  abso lu te  must  

s tand ra ised by  the  members  o f  the  app l i cant  i s  tha t  

P res ident  Ramaphosa in  h is  c los ing  s ta tement ,  and I  

quote :  

“We are  m indfu l  o f  the  fac t  tha t  the  mandate  o f  the  

Commiss ion  does  not  ex tend to  how po l i t i ca l  par t ies  

must  funct ion  and tha t  i t  i s  the  so le  prerogat ive  o f  

po l i t i ca l  par t ies  t hemse lves,  pa r t i cu la r ly  the  ANC to  

de termine the i r  own organ isa t iona l  a r rangements  

and some o f  the  thoughts  and suggest ions tha t  have  20 

been put ,  there  obv ious ly  we w i l l  re f lec t  on  w i th  the  

v iew o f  see ing  on best  we to  can  improve the  way 

we funct ion . ”  

Wi th  respect ,  we submi t  tha t  the  s ta tement  cont rad ic ts  the  

open ing  address  to  th is  Commiss ion ,  and we seek c la r i t y  
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on  where  th is  leaves us  Cha i r.    

I  am end ing  my argument  by  s ta t ing  tha t  the  

const i tu t ion  c rea tes  a  s t ruc ture  o f  accountab i l i t y  be tween  

the  vo ters  wh ich  is  us ,  the  Nat iona l  Assembly,  the 

Pres ident  and the  cab ine t ,  Cadre  Dep loyment  to  a  b ig  

ex ten t  d is rup ts  every  l ink  in  th is  cha in  o f  accountab i l i t y.   

CHAIRPERSON:    Thank you.  

ADV DU PLESSIS:    Chai r,  I  am go ing  to  cu t  myse l f  shor t  

there  and say tha t  we s tand by  the  submiss ions made in  

our  heads o f  a rgument  and we pray  tha t  Cha i r  wou ld  grant  10 

us  leave to  par t i c ipa te  and when Pres ident  Ramaphosa  

comes back in  f ron t  o f  the  Commiss ion .  

CHAIRPERSON:    Yes,  no ,  thank you.   

ADV DU PLESSIS:    Thank you,  Cha i r.  

CHAIRPERSON:    I  do  no t  in tend hear ing  you Mr  P re tor ius ,  

you a l ready have  an idea o f  some o f  my pre l im ina ry  v iews.  

You -  I  gave you a  chance to  address me.   

The -  inso fa r  as  A f r i fo rum wanted Pres ident  

Ramaphosa to  be  ca l led  as  a  w i tness,  he  is  -  he  has  

a l ready been inv i ted  and he came and he w i l l  s t i l l  come 20 

back.   But  inso fa r  as  A f r i fo rum wanted h im -  wanted leave 

to  –  or  ask  fo r  leave to  c ross  examine h im,  tha t  app l i ca t ion  

is  re fused.  I f  A f r i fo rum ins i s ts  on  reasons they can wr i te  

and reasons w i l l  be  g iven.  

ADV DU PLESSIS:    Thank you,  Cha i r  I  apprec ia te  your  
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t ime,  thank you.  

CHAIRPERSON:    Okay,  thank you,  okay a l r igh t .   Next  

mat te r?  

REGISTRAR:   I  reca l l  the  mat te r  o f  Genera l  Ph iyega and  

in  respect  o f  the  ev idence o f  Mr  Van Loggerenberg  SEQ42 

o f  2020.  

CHAIRPERSON:    Yes,  you are  back.  

ADV MANIKLALL:    Thank you  Cha i r,  Cha i r  we have  

conf i rmed tha t  the  annexure  was sent  to  Mr  Hu l ley  bu t  

un for tunate l y  i t  d id  no t  f ind  i t s  way  to  my learned f r iend.   10 

CHAIRPERSON:    Yes.  

ADV MANIKLALL:    Bu t  never the less ,  Judge i t  i s  been  

dea l t  w i th  in  the  annexures as  be fore  Judge the  one is  

da ted  the  21 s t  o f  September  2014,  on  page 11.  

CHAIRPERSON:    Bu t  i s  the  annexure ,  i s  there  a  copy tha t  

has been g i ven to  me or  no t?  

ADV MANIKLALL:    No,  i t  has  no t  been g i ven to  you but  

maybe we have le f t  o f…in te rvene]  

CHAIRPERSON:    I f  you  have another  one.  

ADV MANIKLALL:    Yes,  abso lu te l y.   20 

CHAIRPERSON:    Ja ,  okay.   Yes?  

ADV MANIKLALL:    Bu t  essent ia l l y,  there  the  p rov inc ia l  

Commiss ioner  had accepted the  ex tens ion  o f  the  cont rac t  

fo r  f i ve  years  in  August  o f  2014.  

CHAIRPERSON:    Yes,  you s ta r ted  o f f  your  address by  
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say ing  you took no te  o f  the  remarks  I  made ear l ie r,  you d id  

no t  p roceed to  say what  you make o f  them in  the  contex t  o f  

th is  app l i ca t ion ,  do  you want  to  he lp  me out  w i th  tha t  f i rs t .  

ADV MANIKLALL:    Yes,  Judge ,  in  the  contex t  o f  the 

app l i ca t ion  and based on Judge ’s  remarks  -  we have -  I  

have taken ins t ruc t ions in  the  meant ime,  and the  

app l i ca t ion  can sa fe ly  be  w i thdrawn s imply  because  Judge 

has a l ready made the  comments  wh ich  Judge sa id  wh ich  

no t  deserve  repet i t ion .   

CHAIRPERSON:    Yes.  10 

ADV MANIKLALL:    Except  Judge i f  you accept  in to  

ev idence tha t  le t te r  and the  le t te r  p reced ing  tha t  the  one 

you re fer  to  on  page 11 Judge.  That  i s  where  the  le t te r  

da ted  21 s t  o f  September  2014…[ in tervene]  

CHAIRPERSON:    A re  they annexures to  her  a f f idav i t?  

ADV MANIKLALL:    That  i s  the  annexure  to  her  a f f i dav i t .  

CHAIRPERSON:    Ja ,  i f  they  are  annexures to  her  a f f idav i t ,  

tha t  i s  f ine ,  because then they are  par t  o f  the  a f f idav i t .  

ADV MANIKLALL:    Yes,  and then Judge w i l l  accept  tha t  i s  

on  tha t  bas is ,  the  en t i re  i ssue o f  expect ing  a  repor t  f rom 20 

the  Prov inc ia l  D i rec tor  o f  Pub l ic  Prosecut ion  tha t  the  

w i tness tes t i f ied  to  fa l l s  away,  Judge.   

CHAIRPERSON:    Wel l ,  w i th in  the  contex t  o f  the  remarks  

tha t  I  made,  I  th ink  what  you are  say ing  is  you are  happy 

to  w i thdraw the  app l i ca t ion  in  the  contex t  o f  those remarks.  
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ADV MANIKLALL:    Yes.  

CHAIRPERSON:    Bu t  the  a f f idav i t  w i th  i t s  annexures  

remains ,  obv ious ly,  w i th  the  Commiss ion.  

ADV MANIKLALL:    Yes,  Judge and tha t  tha t  d ispe ls  the  

aspers ions tha t  were  cast  on  Genera l  Ph iyega  in  the  

course  o f  the  ev idence o f  Loggerenberg .  

CHAIRPERSON:    Yes.  

ADV MANIKLALL:    Th i s  sa fe l y  d ispe ls  i t  comple te ly,  

Judge.  

CHAIRPERSON:    Yes,  so  the  pos i t ion  is  tha t  you  wou ld  10 

accept  tha t ,  s ince  her  a f f idav i t  i s  be fore  the  Commiss ion ,  

pu t t ing  her  s ide  o f  the  s to ry  w i th  the  annexures  tha t  shou ld  

be  adequate .   

ADV MANIKLALL:    That  shou ld  be  adequate  fo r  Judge to 

make the  ac tua l  f ind ing .   

CHAIRPERSON:    Ja ,  we l l ,  in  the  contex t  o f  those remarks ,  

i s  tha t  I  m igh t  no t  make any f ind ing  e i ther  way but  a t  leas t  

the  ve rs ion  is  there .   I f  I  want  to  say anyth ing ,  I  w i l l  have 

regard  fo r  a l l  vers ions.   

ADV MANIKLALL:    I t  i s  comple te l y  there  now.  20 

CHAIRPERSON:    I t s  comple te ,  ja .   Okay,  a l r igh t ,  so ,  can I  

no te  tha t  the  app l i ca t ion  is  w i thdrawn?  

ADV MANIKLALL:    That  i s  cor rec t ,  Judge.  

CHAIRPERSON:    Okay,  I  no te  tha t  th is  app l i ca t ion  has 

been w i thdrawn,  thank you.   Next  mat te r?  
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REGISTRAR:   Ms Memela  in  respect  o f  the  ev idence o f  Ms 

Sambo SEQ4 o f  2020.  

CHAIRPERSON:    Th i s  mat te r,  th is  app l i ca t ion  has been  

w i thdrawn,  p lease ca l l  the  next  mat te r.  

REGISTRAR:   Ms Memela  in  respect  o f  the  ev idence o f  Mr  

Human SEQ5 o f  2020.   

CHAIRPERSON:    Th is  app l i ca t ion  has a l so  been  

w i thdrawn,  ca l l  the  next  mat te r.   

REGISTRAR:   Mr Zu lu  in  respect  o f  the  ev idence o f  Mr  

Dukwana SEQ42 o f  2019.  10 

CHAIRPERSON:    The one o f  Mr  Pathana vs  Sesoko has 

a l ready been w i thdrawn,  i s  tha t  r igh t?   Yeah,  when we 

dea l t  w i th  i t  was –  yeah we dea l t  w i th  i t  on  the  bas is  –  oh  

we dea l t  w i th  i t  on  the  bas is  t ha t  i t  had a l ready been 

dec ided the re  wou ld  be  no cross  examinat ion .   Okay,  so  

what  i s  the  next  mat te r?  Mr   

REGISTRAR:   Mr Zu lu  in  respect  o f  the  ev idence o f  Mr  

Dukwana SEQ42 o f  2019.  

CHAIRPERSON:    Ms Rangata?  

ADV RANGATA:   Chai r,  w i th in  the  Free S ta te  work  s t ream,  20 

there  h i s  i s  an  app l i ca t ion  tha t  was b rought  by  Mr  Zu lu  to  

c ross  examine Mr  Dukwana.   The app l i ca t ion  has s ince  

been w i thdrawn,  we have been fu rn ished w i th  the  le t te r  

yes terday on the  14 t h  o f  June 2021 ind i ca t ing  the  mandate  

by  the  a t to rney,  Thobeko D lamin i  Inco rpo ra ted  to  w i thdraw 
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the  app l i ca t ion  to  c ross  examine Mr  Dukwana.  

CHAIRPERSON:   Yes,  okay so  tha t  app l i ca t ion  has been  

w i thdrawn?  

ADV RANGATA:   Yes.  

CHAIRPERSON:   Okay,  thank you.  

ADV RANGATA:   Thank you,  Cha i r.  

CHAIRPERSON:   Thank you,  next  Mat te r.  

REGISTRAR:   Advocate  Ch ipa  in  respect  o f  the  ev idence 

o f  Mr  Agr izz i  SEQ03 o f  2019.  

CHAIRPERSON:   There  is  nobody appear ing  fo r  the  10 

Commiss ion  there  bu t  th is  app l i ca t ion  there  was a  request  

fo r  i t  to  be  ad journed,  d id  I  f i x  a  da te  Reg is t ra r?   What  

da te  have I  f i xed  f i r  i t?   

REGISTRAR:   The 22 n d  o f  June?  

CHAIRPERSON:   What  t ime,  sor ry  23 r d  o f  June?  

REGISTRAR:   22 n d  o f  June,  I  th ink .  

CHAIRPERSON:   So  th is  app l i ca t i on  has been ad journed to  

the  22 n d  o f  June a t  10am.   Next  mat te r.  

REGISTRAR:   Mr Buthe lez i  in  respect  o f  the  ev idence o f  

Mr  Popo Mole fe  and Mr  Ryan Sacks,  SEQ17 o f  2021 .   20 

CHAIRPERSON:   Yes?  

ADV NGALWAN A SC:   Good even ing  Cha i rperson,  i t  i s  

Vuyan i  Nga lwana fo r  Mr…[ in tervene]  

CHAIRPERSON:   Good even ing ,  Mr  Nga lwana.  

ADV NGALWAN A SC:   I t  has  been a  long  wa i t ,  
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Cha i rperson.  

CHAIRPERSON:   You have not  appeared be fore  th is  

Commiss ion  in  a  very  long t ime.  

ADV NGALWANA SC:   Yes.  

CHAIRPERSON:   I  th ink  the  las t  t ime you appeared,  we 

were  s t i l l  i n  the  o ther  venue,  o r  d id  you appear  in  th is  

venue?  

ADV NGALWANA SC:   No,  th is  i s  the  ve ry  f i r s t  t ime and  

hopefu l l y  the  las t ,  i t  i s  f reez ing  here .   Cha i rperson thank 

you fo r  the  indu lgence o f  hear ing  us .   10 

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   I  no te  tha t  you are  ye t  to  g rant  a  

s ing le  o f  these app l i ca t ions.   I  am hopefu l  tha t  the  fo r tunes  

o f  my c l ien t  w i l l  be  d i f fe ren t .   

CHAIRPERSON:   Wel l  you have a l ready sa id  you hope not  

to  come back here .  

ADV NGALWANA SC:   Wel l ,  I  need not  come but  someone 

e lse  may,  Cha i rperson you w i l l  have noted,  I  am no t  sure  i f  

you  have rece ived my c l ien t ’s  app l i ca t ions.  I t  i s  in  fac t ,  

d i f fe ren t  f rom the  usua l  app l i ca t ions one gets  because we  20 

are  no t  eager  –  we have not  come here  ou t  o f  eagerness to  

embarrass  anybody o r  to  expose anybody 's  ev idence.   

But  we are  he re  to  ensure  tha t  the  Ev idence  

Leaders  do  the i r  j ob  as  they are  supposed to  do  them.   You 

w i l l  have noted tha t  the  manner  in  wh ich  the  app l i ca t ion  is  
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phrased,  maybe not  in  the  no t ice  o f  mot ion ,  bu t  cer ta in ly  in  

the  found ing  a f f idav i t ,  i s  we asked the  Ev idence Leaders  to  

take  an oppor tun i ty  to  p robe the  probat ive  va lue  o f  the  

ev idence tha t  was g iven to  them by Mr  Sacks on  the  one 

hand,  and Mr  Popo Mole fe  on  the  o ther.   

I f  they  shou ld  be  e i ther  unwi l l ing  to  do  so ,  o r  they  

shou ld  fa i l  to  do  so  then we o f fe r  our  serv ices  to  per fo rm 

tha t  task .  That  i s  a l l  we a re  ask ing ,  we a re  no t  eager  to  

jus t  as  the  sword  as  i t  were ,  we s imp ly  want  the  ev idence 

to  be  proper ly  p robed.  10 

Hav ing  sa id  tha t ,  I  am wonder ing  because usua l ly  

when one b r ings an  app l i ca t ion ,  one is  to ld  whethe r  o r  no t  

the  app l i ca t ion  is  opposed or  no t .   

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   I  have not  heard  any word  as  regard  

as  to  whethe r  Mr   Sacks i s  oppos ing  the  app l i ca t ion ,  o r  Mr   

Popo Mole fe  i s  oppos ing  the  app l i ca t ion .   What  we have  

rece ived yesterday was a  ten-page a f f idav i t  deposed to  by  

Mr  Sacks,  in  wh ich  he  seeks to  d is tance h imse l f  f rom h i s  

own ev idence because he says,  we l l ,  tha t  was  not  my  20 

ev idence tha t  was the  ev idence o f  Mr  Molapo[? ]  o r  

someth ing  or  Mo lo to  or  tha t  th is  was ev idence tha t  was  

conta ined to  th is  repor t  to  the  Hawks,  bu t  i t  i s  no t  h is  own 

ev idence.  

There  is  though one aspect ,  wh ich  he  s tands by  and 
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he  says is  h is  ev idence tha t  i s  tha t  there  had  been a  

d isbursement  o f  some R99mi l l ion  to  Sebenza by  Swi fambo  

someth ing  to  tha t  e f fec t  and a l leg ing  tha t  my c l ien t ,  Mr  

Buthe lez i  may have benef i ted  f rom tha t  by  h is  assoc ia t ion  

w i th  th ree  compan ies and Mr  Buthe lez i  has se t  ou t  c lea r ly  

in  h is  a f f idav i t ,  tha t  Sebenza on ly  rece ived a  pr ince ly  sum 

o f  3 .5mi l l ion  o f  the  R100mi l l ion  tha t  Mr  Sacks is  tes t i f y ing  

to .   

So Cha i r,  w i th  regards,  Mr  Sacks I  have heard  wha t  

you sa id  ea r l ie r  to  o ther  persons who were  s tand ing  here  10 

before  me tha t  the  fac t  tha t  ev idence has been led  does  

not  necessar i l y  mean tha t  i t  i s  accepted,  ho lus-bo lus .  

CHAIRPERSON:   O f  course .  

ADV NGALWAN A SC:   That  the  person who has been 

imp l ica ted  by  the  ev idence may be g iven an oppor tun i ty  to  

pu t  h is  s ide  o f  the  s to ry,  except  c ross  examinat ion  has as  

you know,  a  d i f fe ren t  purpose.  

CHAIRPERSON:   Ja ,  sure ,  sure .   I t  i s  no t  to  say i t  takes  

the  p lace o f .  

ADV NGALWANA SC:   Abso lu te ly,  Cha i r.   20 

CHAIRPERSON:   Ja ,  i t  i s  s imp ly  to  say one must  have -  

one must  know tha t  even though there  m ight  no t  be  cross  

examinat ion ,  there  w i l l  be  two or  more  vers ions,  wh ich  i s  

d i f fe ren t  f rom there  be ing  no cross  examinat ion  and no 

o ther  vers ion  bu t  i t  i s  no t  obv ious ly  to suggest  tha t  i t  takes  
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the  p lace o f  c ross  examinat ion .  

ADV NGALWANA SC:   Abso lu te ly  Cha i rpe rson,  now the  

po in t  I  w ish  to  make is  a  b r ie f  one in  re la t ion  to  tha t  

s ta tement  tha t  you have made.   I t  i s  tha t  somet imes a  

w i tness g i ves  a  par t i cu la r  ve rs ion ,  wh ich is  cont ra ry  to  the 

vers ion  tha t  the  person h is  imp l ica ted  may g i ve ,  bu t  the  

cross  examiner  may want  to  ge t  to  the  reason,  the  

mot iva t ion  beh ind  the  w i tness g iv ing  tha t  vers ion  in  tha t  

par t i cu la r  way.   

 That  i s  no t  someth ing  one can address by  s imp ly  10 

pu t t ing  one 's  own  c l ien t ’s  ve rs ion  on  paper  o r  on  record ,  i t  

i s  on l y  someth ing  tha t  the  w i tness  who gave tha t  ev idence  

in  tha t  par t i cu la r  way can exp la in  and tha t  i s  where  cross  

examinat ion  comes on.  

CHAIRPERSON:   No,  no  tha t  i s  rea l l y  obv ious ly  a  p lace  fo r  

c ross  examinat ion ,  i t  i s  a  quest ion  o f  we igh ing  up  in  each 

case,  to  say in  th is  case,  how impor tan t  i s  i t  in  the  l igh t  o f  

A ,  B ,  C,  D in  the  l igh t  o f  a l l  the  issues.   

ADV NGALWANA SC:   Yes.  

CHAIRPERSON:   Bu t  you s ta r ted  o f f  by  say ing ,  in  e f fec t ,  20 

as  I  unders tood  you a l though th is  i s  an  app l i ca t ion  fo r  

leave to  c ross  examine,  you rea l l y  have no pa r t i cu la r  tha t  

i s  you r  c l ien t ,  no  par t i cu la r  eagerness to  say we rea l l y  

wou ld  l i ke  to  c ross  examine a t  a l l  cos ts  poss ib le  bu t  you 

have some concern  about  whether  the  par t i cu la r  w i tnesses 
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were  probed su f f i c ien t .   

ADV NGALWANA SC:   Yes,  Cha i rperson.  

CHAIRPERSON:   Yes.   

ADV NGALWANA SC:   May I  phrase i t  th is  way?  

CHAIRPERSON:   Ja .  

ADV NGALWANA SC:   Our  in te res t  i s  to  see the  t ru th  

be ing  unear thed  not  a  vers ion  o f  the  t ru th ,  no t  one 

w i tness 's  vers ion  o f  the  t ru th  bu t  there  th rough the  t ru th  

ob jec t i ve l y  speak ing .  

CHAIRPERSON:   Ja .  10 

ADV NGALWANA SC:   And we a f ra id  we fee l  tha t  tha t  was  

not  done in  re la t ion  to  Mr  Popo  Mole fe  and Mr  Sacks,  

cer ta in ly  as  re la tes  to  my c l ien t ,  Mr  S f iso  Buthe lez i  and so  

we are  happy i f  the  Cha i rpe rson says,  we l l ,  we w i l l  g ive  

whoever  the  Ev idence Leader  was  I  cannot  remember  now 

an oppor tun i ty  to  p robe the  aspects  tha t  you  have 

ident i f ied  in  your  a f f idav i t .  

CHAIRPERSON:   Wel l ,  tha t  i s  rea l l y  what  came to  my mind 

when you sa id  there  to  say,  i t  wou ld  be  good to  hear  

whethe r  -  i t  wou ld  have been Mr  Son i .  20 

ADV NGALWANA SC:   Yes,  tha t  i s  the  one.  

CHAIRPERSON:   I  th ink  i t  wou ld  be  good to  le t  h im have  

the  oppor tun i ty  i f  he  has no t  had i t ,  I  know h is  no t  

appear ing  here  today,  because he has been g iven -  h is  

invo l ved in  ano ther  mat te r,  these days,  no t  in  the  
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Commiss ion .  To  hear  what  h is  react ion  is ,  once he has 

read i f  he  has no t  a l ready read  th is  and hear ing  your  

c l ien t ’s  sent iment .   

I f  he  says,  we l l ,  hav ing  gone th rough th is ,  I  wou ld  

no t  m ind prob ing  fu r the r,  i t  may be  tha t  your  pos i t ion  wou ld  

be  okay,  le t  us  leave th is  -  leave i t  to  -  le t  us  a l low  h im to  

do  tha t  and because we might  be  f ine  a f te r  tha t  and i f  he  

takes the  v iew tha t  look  he  th inks  he  has p robed enough,  

then we can take  i t  f rom there .   

ADV NGALWANA SC:   Yes.  10 

CHAIRPERSON:   So  i t  may we l l  be  tha t  I  shou ld  no t  dec ide  

th is  now,  maybe I  shou ld  see i f  I  can  dec ide  i t  in  the  next  

few days bu t  he  wou ld  need to  ind ica te  what  the  pos i t ion 

is .  But  what  I  am th ink ing  a t  the  moment  i s  whether  I  cou ld  

say fo r  example ,  le t  us  ad journ  i t  to ,  le t  us  say,  F r iday 

morn ing  th is  week,  fo r  h im and fo r  you i f  you ' re  ava i lab le  

to  come and he ind ica tes  what  h is  a t t i tude is  and then we 

take i t  f rom there .   I  am choos ing  jus t  choos ing  Fr iday,  i f  

you  are  no t  ava i l ab le  Fr iday,  we can choose another  da te ,  

another  day.  20 

ADV NGALWANA SC:   Wel l ,  I  wou ld  no t  have much cho ice ,  

I  d id  no t  have much cho ice  to  come here  today,  I  had  to  

come f rom Cape Town to  be  here  i n  person.   

CHAIRPERSON:   Oh,  yes ,  yes .  

ADV NGALWANA SC:   So  out  o f  respect  fo r  the  
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Cha i rperson I  d id  no t  want  to  make  excuses.   

CHAIRPERSON:   Yes.   

ADV NGALWANA SC:   So ,  Cha i r  I  wou ld  be  amenab le  to  

tha t .  

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   And i t  wou ld  be  pre fe rab le ,  o f  

course ,  i f  we were  to  know in  advance what  the  pos i t ion  o f  

the  Ev idence Leader  i s  so  tha t ,  you know,  i f  we come here ,  

we cou ld  come here  on  a  watch ing  br ie f  bas is  i f  he  is  to  

take  up tha t  oppor tun i ty.  10 

CHAIRPERSON:   Ja ,  we l l ,  you  might  o r  m ight  no t  know,  I  

am go ing  to  hear  a  few app l ica t i ons fo r  leave to  c ross  

examine tomorrow,  tomor row is  a  pub l i c  ho l iday.   But  some 

o f  us  w i l l  be  work ing  and so  I  am wonder ing  whether  -  I  

mean,  he  cou ld  read tomorrow,  and maybe a r rangements  

cou ld  be  made fo r  h im to  be  in  touch w i th  you to  ind ica te  

what  h is  inc l ina t i on  is  and then i f ,  fo r  example ,  he  were  to  

say,  okay,  maybe  I  shou ld  say,  e i t her  way,  then I  may be 

e i ther  Thursday morn ing ,  o r  a t  some s tage on Thursday he 

can come here  and le t  me know o r  the  two o f  you and le t  20 

me know and then i f  we have to  wa i t  because he is  go ing  

to  take  the  mat te r  fu r ther  then we jus t  ad journ  un t i l  then.   

I f  he  does not  i n tend to  take  i t  fu r the r,  then you  

address me on whatever  e lse  you  w ish  to  address  me on  

and then I  can dec ide .   



15 JUNE 2021 – DAY 409 
 

Page 112 of 117 
 

ADV NGALWANA SC:   Wel l ,  I  w i l l  have noth ing  more  to  

address you on every th ing  tha t  we  have to  say…[ in tervene]  

CHAIRPERSON:   I s  what  you have  sa id .  

ADV NGALWANA SC:   I s  in  the  a f f idav i t .  

CHAIRPERSON:   I s  in  the  a f f idav i t ,  okay.  

ADV NGALWANA SC:   And i f  i t  i s  necessary,  I  m igh t  jus t  

w i thout  read ing  j us t  re fer  you to  the  paragraphs.   

CHAIRPERSON:   Ja ,  tha t  i s  f ine .  

ADV NGALWANA SC:   In  re la t ion  to  Mr  Sacks i t  is  rea l l y  

the  aspects  s ta r t ing  a t  parag raph,  i t  i s  f rom paragraphs 39 10 

to  paragraph 46 o f  the  a f f idav i t .   

CHAIRPERSON:   Le t  me get  there ,  39?  

ADV NGALWANA SC:   To  46 .  

CHAIRPERSON:   To  46 .  

ADV NGALWANA SC:   And in  re la t ion  to  Mr  Popo Mole fe  i s  

f rom paragraphs 49 to  parag raph 55.  

CHAIRPERSON:   In  re la t ion  to  Mr  Popo Mole fe  i t  i s  f rom 

paragraph?  

ADV NGALWANA SC:   49  to  55 .  

CHAIRPERSON:   49  to  55 .   20 

ADV NGALWANA SC:   And you w i l l  no te  the i r  Cha i r,  the  

manner  in  wh ich  we have se t  them out  i t  makes i t  easy fo r  

anyone.   Wel l ,  w i th  a  mod icum o f  t ra in ing  in  t r ia l  advocacy,  

to  be  ab le  to  see what  quest ions needs to  be  pu t .   

CHAIRPERSON:   I  am sor ry ;  d id  you say 59?  
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ADV NGALWANA SC:   To  55,  f rom 49 to  55 ,  in  re la t ion  to  

Mr  Mole fe .  

CHAIRPERSON:   Yes,  okay.   

ADV NGALWANA SC:   And so  one  w i l l  f ind  tha t  in  re la t ion  

to  Mr  Mole fe  i t  i s  rea l l y  four  quest ions,  o r  there  about .  

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   And in  re la t ion  to  Mr  S tacks i t  i s  

th ree  to  four  quest ions there  about  bu t  o f  cou rse ,  one  

cannot  conf ine  onese l f…[ in te rvene]  

CHAIRPERSON:   No,  no  tha t  i s  t rue .  10 

ADV NGALWAN A SC:   …in  the  way in  wh ich  cross  

examinat ion  works  you may ask a  quest ion  and I  a  w i tness  

may open h imse l f  up  to  another  quest ion .   

CHAIRPERSON:   That  i s  fa i r  enough.   

ADV NGALWANA SC:   But  i t  wou ld  no t  -  in  my es t imat ion ,  I  

have heard  you hav ing  tha t  d iscuss ion  w i th  Mr  Semenya,  

my sen io r.   

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   In  my es t imat ion ,  cer ta in ly,  i f  I  were  

to  do  i t ,  I  wou ld  no t  take  longer  than 30 minutes  i n  re la t ion  20 

to  Mr  Sacks and maybe 40 minutes  in  re la t ion  to  Mr  

Mole fe .  

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   So  the  who le  exerc ise  wou ld  no t  

take  longer  than an hour.   
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CHAIRPERSON:   Wel l ,  I  can  jus t  te l l  you  tha t  i t  he lps  i f  

you –  I  have not  had the  oppor tun i ty  to  know tha t  to  see 

you c ross  exam because then I  know,  so  and so ,  does not  

waste  t ime.   

ADV NGALWANA SC:   Yes.  

CHAIRPERSON:   Bu t  I  m igh t  no t  have seen you  cross  

examine but  the  way you have addressed the  issues is  to  

the  po in t .   

ADV NGALWANA SC:   Yes,  thank you,  Cha i r.  

CHAIRPERSON:   And I  wou ld  imag ine  tha t  t he  cross  10 

examinat ion  i f  g ran ted wou ld  be  a long the  same l ines .  

ADV NGALWANA SC:   I t  wou ld  be  to  the  po in t  Cha i r ;  may I  

jus t  say  one las t  th ing .   I t  i s  un for tunate  tha t  in  a  

Commiss ion  se t t ing  we use words  l i ke  c ross  examinat ion .  

CHAIRPERSON:   Yes.  

ADV NGALWANA SC:   And so  i t  g ives  the  w i tness and an  

impress ion  tha t  h is  go ing  to  be  under  the  wh ip ,  bu t  c ross  

examinat ion  w i l l  no t  be  tha t .  

CHAIRPERSON:   I t  g ives  the  impress ion  tha t  h is  go ing  to  

be  examined cross ly.  20 

ADV NGALWANA SC:   Abso lu te ly  and cross  exam inat ion ,  

i s  no t  l i ke  tha t ,  maybe you may be  g iven lead ing  quest ions 

where  you answer  yes or  no  and i t  i s  done.  

CHAIRPERSON:   Ja ,  no ,  no ,  tha t  i s  t rue ,  tha t  i s  t rue .   

ADV NGALWAN A SC:   That  w i l l  be  a l l  fo r  now,  
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Cha i rperson.  

CHAIRPERSON:   Yes,  okay,  sha l l  we say,  Thursday or  

Fr iday,  f rom your  s ide  you a re  –  o r  he  m ight  be  in  –  okay I  

th ink  because there  is  somebody rep resent ing  h im in  here .  

She is  go ing  to  -  she w i l l  ta lk  to  h im and I  th ink  maybe we  

shou ld  say,  Fr iday.   

He might  no t  be  ava i lab le  h imse l f  because o f  the  

t r ia l  in  wh ich  he  i s  invo l ved but  Ms  Rangata  can come,  bu t  

i t  can  be Thursday as  we l l  i f  tha t  su i t s  you bet te r.   

ADV NGALWAN A SC:   Thursday su i ts  me  bet te r  10 

Cha i rperson.  

CHAIRPERSON:   Thursday,  okay l e t  us  say Thursday a t  10  

o 'c lock ,  jus t  to  in fo rm me what  the  pos i t ion  is  because you 

have noth ing  fu r the r  to  add on the  mer i t s  o f  the  

app l i ca t ion .  

ADV NGALWANA SC:   O f  course ,  i t  depends on what  he  

has to  say,  I  doub t  I  w i l l  have much  more  to  add.  

CHAIRPERSON:   Yes,  okay,  no ,  tha t  i s  f ine .  Le t  me hear  

what  Ms Rangata  has to  say.   

ADV NGALWANA SC:   Thank you,  Cha i r.  20 

CHAIRPERSON:   Thank you.   Le t  them san i t i se .  Ms  

Rangata .   

ADV RANGATA:   Thank you,  Cha i r  and thank you  fo r  my 

bro the r,  I  am very  indebted fo r  the  gu idance tha t  you have  

g iven in  the  mat te r,  I  th ink  i t  k ind  o f  sho r t  c i rcu i t  the 
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i ssues.   

CHAIRPERSON:   Yes.  

ADV RANGATA:   I  shou ld  say tha t  Thursday,  i t  su i t s  me 

bet te r  in  case Advocate  Son i  i s  no t  ab le  to  be  in  

a t tendance I  w i l l  de f in i te ly  a t tend on h is  beha l f .   

CHAIRPERSON:   Yes.  

ADV RANGATA:   So  I  can conf i rm tha t  Thursday 10 o 'c lock  

shou ld  be  proper.  

CHAIRPERSON:   Okay,  no ,  tha t  i s  f ine .  

ADV RANGATA:   Yes.  10 

CHAIRPERSON:   That  i s  f ine ,  le t  us  leave i t  a t  tha t  then.  

So th is  mat te r  i s  ad journed fo r  now unt i l  Thursday a t  10 

o ’c lock .   

ADV RANGATA:   Thank you,  Cha i r.   

CHAIRPERSON:   Reg is t ra r,  was tha t  the  las t  mat te r?  

REGISTRAR:   Chai r,  I  th ink  tha t  i s  a l l  the  mat te rs  fo r  the  

day.   

CHAIRPERSON:   Ja ,  thank you.   We are  done then,  

tomorrow fo r  the  benef i t  o f  the  pub l i c  I  w i l l  hear  –  I  w i l l  be  

s i t t ing  and I  w i l l  hea r  some app l ica t ions fo r  leave to  c ross  20 

examine tha t  have been postponed to  tomor row,  we  

ad journ .  Thank you very  much to  eve rybody,  fo r  the i r  

coopera t ion  to  be  he re  un t i l  th is  t ime.   Thank you very  

much.   

REGISTRAR:   Thank you.  



15 JUNE 2021 – DAY 409 
 

Page 117 of 117 
 

CHAIRPERSON:   We ad jou rn .   

INQUIRY ADJOURNS TO 16 JUNE 2021  


