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PROCEEDINGS RESUME ON 21 MAY 2021 

CHAIRPERSON:    Good morn ing ,  Mr  Myburgh .   Good  

morn ing ,  everybody.  

ADV MYBURGH SC:    Good morn ing ,  Cha i rperson.  

CHAIRPERSON:    We are  go ing  to  p roceed th is  morn ing .   

Good morn ing ,  Ms Gigaba.  

MS GIGABA:    Good morn ing ,  Cha i r.  

CHAIRPERSON:    We are  go ing  to  p roceed th is  morn ing ,  

bu t  be fore  we do I  want  to  s ta r t  w i th  Mr  G igaba ’s  

app l i ca t ion  fo r  l eave to  c ross-examine Ms Gigaba.   H is  10 

lega l  team,  are  they here ,  Mr  Myburgh?  

ADV MYBURGH SC:    Mr  G igaba ’s  lega l  team is  no t  here .   

There  is  a  l ink  es tab l i shed w i th  Mr  So lomon.  

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:    Apparent ly  i t  has  been done,  bu t  he  

has no t  been l inked up.  

CHAIRPERSON:    Ja .   Wel l ,  I  hope they are  l i s ten ing .   

Maybe what  we shou ld  do  i s  le t  me not  s ta r t  w i th  i t .   I f  they  

are  l i s ten ing  when Ms Gigaba f in ishes hopefu l l y  they w i l l  

be  here .  20 

ADV MYBURGH SC:    Yes,  I  unders tand f rom Mr  So lomon 

tha t  Mr  G igaba is  due to  a r r i ve  a t  10 :00 .  

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:    And I  th ink  tha t  Mr  So lomon wou ld  

be  ava i lab le  and perhaps we can then fo rmal l y  l ink  up  w i th  
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h im then i f  tha t  su i t s  you,  Cha i r.  

CHAIRPERSON:    Ja .   Okay,  le t  me dea l  w i th  re-

examinat ion  la te r  on .  

ADV MYBURGH SC:    Thank you.  

CHAIRPERSON:    Okay.   A l r igh t ,  le t  us  cont inue.   Ms  

Gigaba,  the  oa th  you took yesterday w i l l  con t inue to  app ly  

th is  morn ing .   Okay.   A l r igh t ,  le t  us  cont inue.  

ADV MYBURGH SC:    Thank you .   Ms Gigaba,  we were  

go ing  th rough the  schedu le  and we  have got  up  to  page 30 

and I  was dea l i ng  w i th  paragraph 55.   You might  remember  10 

tha t  jus t  be fore  tha t  I  had dea l t  w i th  the  ENCA in terv iew 

wh ich  Mr  G igaba  re fers  to  a t  paragraph 111 and 112.   You 

w i l l  remember  tha t  a  g l i t ch  arose because you d id  no t  have 

the  bund le  o f  documents  w i th  the  t ranscr ip t  o f  the  ENCA 

in terv iew ye t .  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    We now have tha t .   I t  i s  tha t  smal l  

f i l e .   We re fer  to  i t  as  SEQ18/2021 .   Can I  ask  you p lease  

to  go  r igh t  towards the  back and to  page what  i s  numbered 

in  red  number ing  70?  I t  i s  about  two or  th ree  pages f rom 20 

the  end o f  tha t  bund le .   A t  the  end.   A re  you a t  page 70?  

MS GIGABA:    No,  70 ,  seven ze ro .  

ADV MYBURGH SC:    Pag ina t ion  is  a t  the  top  in  red  and I  

am re fer r ing  to  the  las t  numbers .  

MS GIGABA:    Okay,  sure .  
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CHAIRPERSON:    That  i s  SEQ18/2021-070.  

MS GIGABA:    Okay.   Okay,  I  found i t .  

ADV MYBURGH SC:    Now I  read to  you –  I  jus t  ask  you to  

conf i rm th is .   I f  you  count  f i ve  l ines  up  f rom the  bot tom on 

the  r igh t  hand s ide  there  is  a  sen tence s tar t ing  a l though I  

was.   Do you see  there?  Ms Gigaba?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    F i ve  l ines  f rom the  bot tom there  is  a  

sentence s tar t ing  a l though I  was not  there .   Do you see  

tha t?  10 

MS GIGABA:    I  am s t i l l  l ook ing  fo r  i t .  

ADV MYBURGH SC:    A l r igh t ,  we l l  do  you see the  f igure  

850 in  the  m idd le  o f  tha t  paragraph? 

MS GIGABA:    Yes.  

ADV MYBURGH SC:    Okay.   You go one l ine  be low tha t  

and on the  r i gh t  hand s ide  o f  tha t  do  you see there  is  a  

sentence s tar t ing  a l though?  

MS GIGABA:    Yes,  I  see.  

ADV MYBURGH SC:    “A l though I  was not  there  when they  

g ive  the  money,  bu t  I  w i l l  see  h im when we leave 20 

because every  t ime when we go there  he  used to  

car ry  a  bag and they w i l l  g ive  h im  money and when  

we get  home he w i l l  take  the  money and put  i t  in  the  

sa fe  and pack i t .   So ,  yes ,  i t  was  there .   He is  the  

one who w i l l  answer  be t te r  fo r  what  i t  was fo r  
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because I  was no t  there  when i t  was g i ven. ”  

MS GIGABA:    Yes,  I  see tha t .  

ADV MYBURGH SC:    Conf i rm tha t  tha t  i s  what  you  sa id .  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    Cou ld  I  then re turn  p lease  to  the 

schedu le?   Now in  parag raph 55 you gave ev idence about  

the  fac t  tha t  Mr  G igaba pa id  fo r  su i t s  in  cash and what  he  

says a t  paragraph 15 –  sor ry,  115 is  tha t :  

“ In  the  event  tha t  I  bought  su i t s  I  wou ld  pay fo r  

them over  t ime  and in  cer ta in  ins tances a t  10 

d iscounted pr i ces  f rom s tores  in  Sandton C i ty.   In  

many ins tances such su i ts  wou ld  be  sponsored by  

loca l  des igners  w ish ing  me to  adver t i se  fo r  them 

g iven my pub l i c  p ro f i le .   I  deny tha t  I  pa id  w i th  cash  

f rom the  boot  o f  my o f f i c ia l  veh ic le .   Th is  has been 

inse r ted  to  p rov ide  some type  o f  suppor t  fo r  

d iscred i ted  w i tness number  3 . ”  

What  do  you say to  tha t?  

MS GIGABA:    As  fa r  as  I  know there  is  on ly  one su i t  tha t  

was sponsored out  o f  more  than 200 su i ts  tha t  he  has.   So 20 

most  o f  the  su i t s  were  pa id  and I  know tha t  they were  pa id .   

So there  is  on ly  one su i t  tha t  i t  was sponsored fo r  h im.  

ADV MYBURGH SC:    D id  you say  200?  

MS GIGABA:    No,  i t  was jus t  an  es t imat ion .  

ADV MYBURGH SC:    A l r igh t .   Wel l ,  i s  i t  more  or  less  than  
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tha t?  

MS GIGABA:    Yes,  he  has a  lo t  o f  them.  

CHAIRPERSON:    What  wou ld  be  a  rea l i s t i c  es t ima t ion?  

MS GIGABA:    There  are  more  than 100 

because. . .  [ in te rvenes]  

CHAIRPERSON:    More  than 100?  

MS GIGABA:    Ja ,  because we have them in  two rooms a t  

home and a  lo t  o f  them he kept  them -  f rom th is  year  he  

took them to  the  s to rage,  so  he  has a  lo t  o f  them a t  the  

s to rage.  10 

CHAIRPERSON:    Okay.  

ADV MYBURGH SC:    And then  he goes on to  say a t  

parag raph 119 e f fec t i ve ly  tha t  he  den ies  tha t  he  gave you a  

c red i t  card .   He  ta lks  about  a  deb i t  card .   What  i s  you r  

pos i t ion  in  re la t ion  to  tha t?  

MS GIGABA:    When he says i t  was a  deb i t  ca rd  w i th  

3  000,  there  is  no th ing  in  my l i fe  tha t  I  can do w i th  3  000 

and he knows tha t .   So when he says i t  was a  deb i t  card ,  

tha t  seems tha t  fo r  me what  I  know i t  was a  c red i t  card .   

He sa id  i t  was h is  c red i t  card ,  bu t  i t  d id  no t  have h is  20 

s ignature .   But  i t  was a  c red i t  card .  

ADV MYBURGH SC:    And what  was the  l im i t  on  tha t  c red i t  

card?  

MS GIGABA:    What  he  sa id  to  me,  he  sa id  I  must  no t  use  

money more  than 100 000.   So I  do  no t  know how much  
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was the  c red i t  card  –  how much was the  l im i t  because i t  

was not  l inked to  me.   But  when I  go  overseas somet imes I  

w i l l  use  i t  to  buy a  bag,  l i ke  to  make an examp le ,  bag  

maybe w i l l  cos t  l i ke  30  to  40  000,  so  i t  i s  a  l ie  tha t  i t  has  

3  000.   A lso  in  my l i fe  there  is  no th ing  I  can do w i th  

R3 000.  

ADV MYBURGH SC:    A l r igh t  and then a t  paragraph 56,  

th is  i s  the . . .  [ in te rvenes]  

CHAIRPERSON:    Sor ry,  he  had g iven you a  l im i t  wh ich  

was 100 000,  a  l im i t  fo r  you,  bu t  you d id  no t  know what  10 

the . . .  [ in te rvenes]  

MS GIGABA:    Yes,  I  d id  no t  know how much was in  

i t . . .  [ in te rvenes]  

CHAIRPERSON:    . . . the  l im i t  fo r  h im was.  

MS GIGABA:    Yes.  

CHAIRPERSON:    Okay.  

ADV MYBURGH SC:    And 100 000 over  what  pe r iod ,  Ms 

Gigaba?  

MS GIGABA:    You mean l i ke  per iod  o f  t ime? 

ADV MYBURGH SC:    Yes,  to  use 100 000 in  what  space o f  20 

t ime.  

MS GIGABA:    So  he sa id  in  a  month .  

ADV MYBURGH SC:    A l r igh t .   Now in  paragraph 56 th is  i s  

the  inc ident  where  you descr ibed tha t  you found h im  

pack ing  money in to  h is  sa fe  and tha t  he  sa id  to  you tha t  he  
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had been g iven the  money by  AJ o r  ANC e lec t ion  ac t iv i t ies .   

Th is  i s  someth ing  tha t  you have  repeated qu i te  o f ten  in  

your  ev idence.   I  jus t  want  to  take  you to  125.   Mr  G igaba 

says:  

“ I  emphat ica l l y  deny the  contents  hereof .   I f  Mr  AJ 

Gupta  wanted to  donate  money to  the  ANC towards  

the  e lec t ion  campaign,  why wou ld  he  g ive  i t  to  me 

fo r  my p r iva te  possess ion  ins tead o f  g iv ing  i t  to  the  

ANC d i rec t l y? ”  

Do you want  to  comment  on  tha t ,  h is  den ia l  o f  what  you 10 

say?  

MS GIGABA:    That  i s  what  he  to ld  me when I  was ask ing  

h im what  was the  money fo r  because I  was shocked  why he  

was hav ing  a  lo t  o f  money l i ke  tha t .   So tha t  i s  what  he  

sa id  to  me.  

ADV MYBURGH SC:    Then i f  I  cou ld  take  you now to  a  

d i f fe ren t  top i c  and tha t  re la tes  to  Noz ipho Gigaba,  the  

head ing  a t  page 33 o f  the  schedu le .   You w i l l  see  i t  i s  

rep roduced f rom the  p lead ings.   Payment  o f  a  bad debt  and 

employment  a t  Sahara  Computers .   Now what  you  say in  20 

paragraph 58 o f  your  a f f idav i t  i s  tha t  Mr  –  there  was a  

fami ly  meet ing ,  there  was a  d iscuss ion  about  the  s is te r  

be ing  in  debt  and  you sa id  a t  58  tha t :  

“A t  a  la te r  s tage Mr  G igaba to ld  me tha t  Mr  AJ  

Gupta  had ag reed to  g ive  h im 850 000 and tha t  Mr  
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Mah langu wou ld  co l lec t  the  in i t ia l  amount  o f  425.   

He a lso  to ld  me tha t  Mr  Mah langu  wou ld  ass is t  the  

fami ly  w i th  the  p rocess to  have the  s i s te r ’s  name 

removed f rom adverse  l i s t ing  by  Cred i t  Bureaus. ”  

A t  parag raph 128  Mr  G igaba says:  

“ I  do  no t  know who my s is te r  was  indebted to ,  bu t  I  

do  know tha t  she d isposed o f  he r  assets  tha t  she 

had in  o rder  to  d ischarge her  l iab i l i t i es .   I  admi t  

tha t  my s i s te r ’s  debts  were  d iscussed w i th  me by  

my fa ther  and s is te r,  bu t  to  the  ex ten t  tha t  I  10 

ass is ted  somehow i t  was w i th  bas ic  th ings such as  

groce r ies ,  pe t ro l  un t i l  her  car  was f ina l l y  

repossessed,  tha t  cou ld  be  ca tered  fo r  f rom my own 

sa la ry.   My paren ts  a lso  cont r ibu ted  the  same.   The  

a l legat ion  tha t  I  wou ld  ask  AJ Gupta  fo r  money is  

den ied  as  scu r r i lous  and sounds l i ke  a  conven ien t  

un t ru th . ”  

What  do  you have to  say to  tha t?  

MS GIGABA:    So  I  remember  tha t  meet ing .   So h is  fa ther  

ca l led  h im to  come to  KZN,  then he sa id  there  was  20 

someth ing  very  u rgent  tha t  he  wanted to  d iscuss w i th  h im 

and then when Malus i  t r ied  to  say he  was busy a t  work ,  he  

wou ld  no t  be  ab le  to  go ,  then h is  fa ther  ins is ted  tha t  he  

needs to  come.   So Malus i  asked me to  come wi th  h im.  

So we went  there .   I t  was me and our  k id .   So when  
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we got  a t  h is  home so  h is  fa ther  ca l led  h im and the  s is te r  

to  go  in  another  room and he le f t  – I  was le f t  w i th  h is  mom 

and they took l i ke  hours ,  I  th ink  l ike  an  hour  o r  two hours  

d iscuss ing  tha t  and then we le f t .   Ma lus i  sa id  we must  go  

back to  Joburg  and we drove back  to  Joburg .  

Then I  asked h im ,  I  was l i ke  what  was th is  th ing  so  

press ing  fo r  your  dad,  l i ke  fo r  you to  come f rom Joburg  and 

a lso  why I  was not  a l lowed to  go  to  the  meet ing  because 

we are  a  coup le .   So then Malus i  exp la ined to  me,  he  sa id  

no ,  h is  fa ther  ca l led  h im.   He sa id  he  needed to  ass is t  h is  10 

s is te r  because h is  s is te r  was s t ress ing .   I  know tha t  he  

was go ing  to  [ ind is t inc t ]  s t ress .  

So then he to ld  me tha t  h is  s i s te r,  because h is  

s is te r  i s  an  op tomet r is t  by  pro fess ion ,  so  he  used to  have a  

prac t ice  in  Por t  Shepstone and tha t  p rac t ice  was  in  debt .   

I t  d id  came in  a  t ime where  i t  was c losed,  so  the  s is te r  

cou ld  no t  pay o f f .   And then the i r  fa ther  was te l l ing  Malus i  

tha t  he  needs to  ass is t  h i s  s is te r  so  tha t  she can f ind  

another  job ,  because now the  reason the  s is te r  i s  no t  

employab le  i s  because she is  b lack l i s ted .  20 

So then I  asked h im how much is  she owing.   So 

Malus i  sa id  she is  owing 850.   Then I  was – 850 000 .   Then  

I  was shocked.   I  was l i ke  your  fa ther  i s  ask ing  you  to  pay 

850 000.   Where  are  we go ing  to  ge t  tha t  money?  Then he 

sa id ,  ja ,  tha t  i s  the  on ly  way because the  s is te r  needs to  
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be  taken out  o f  Cred i t  Bureau so  tha t  she can be  ab le  to  

app ly  fo r  a  job .    

Then I  sa id  what  d id  you say to  your  dad.   He sa id  

no ,  I  am go ing  to  he lp  her  ou t .   I  was l i ke ,  how are  you  

go ing  to  he lp  her  ou t?   Where  are  we go ing  to  ge t  tha t  k ind  

o f  money?  So he  sa id  he  is  go ing  to  ra ise  i t  w i th  AJ.   Then 

he w i l l  go  d i scuss w i th  them.   He  w i l l  see  what  they can 

do.   Then the  d i scuss ion  ended there  on  tha t  day.   We 

drove a l l  the  way.  

Two days la te r  then Malus i  sa id  he  is  go ing  to  ta lk  10 

to  them and then  when he came back he  sa id  to  me they  

agreed but  they sa id  t hey wou ld  no t  g i ve  h im the  who le  

amount  a t  a  t ime.   They w i l l  on ly  g ive  h im ha l f .   Then I  sa id 

when are  they go ing  to  g ive  tha t  money to  you.   He sa id  

f i rs t l y  he  w i l l  ta lk  to  S iyabonga Mahlangu.   S iyabonga was 

h is  lega l  adv i so r  a t  the  t ime.   Because he sa id  there  are  

process o f  remov ing  someone f rom Cred i t  Bu reau wh ich  i s  

s is te r  wou ld  no t  be  ab le  to  do  i t  by  herse l f  a t  the  t ime.  

So I  th ink  two days la te r  Ma lus i  had a  meet ing  w i th  

S iyabonga and then he came back.   He to ld  me tha t  20 

S iyabonga was go ing  to  go  p i ck  up  the  ha l f  o f  the  money.   

He w i l l  meet  w i th  the  s is te r.   Then  he w i l l  he lp  the  s is te r  to  

remove her  name.   I  th ink  two weeks la te r  I  asked h im how 

is  tha t  p rocess go ing .   So then Malus i  to ld  me tha t  l i ke  the  

process o f  remov ing  someone f rom Cred i t  Bureau is  no t  an  
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easy process,  bu t  S iyabonga knows how to  ass is t ,  so  he 

w i l l  ass i s t  the  s is te r.  

So then he wou ld  go  fe tch  the  ha l f  and then he w i l l  

do  the  payment  and ass i s t  the  s i s te r  w i th  a l l  the  process,  

wh ich  I  do  no t  know how the  processes o f  Cred i t  Bureau  

because I  have never  been on Cred i t  Bureau.   And a t  tha t  

t ime the  s i s te r  was not  work ing  and la te r  on  the  s i s te r  

came to  s tay  w i th  us .   Ma lus i  to ld  me tha t  the  s is te r  i s  

go ing  to  come s tay  w i th  us  and tha t  t ime he was g i v ing  her  

I  th ink  20  000,  somet imes he w i l l  g ive  her  30  000  jus t  to  10 

buy herse l f  s tu f f .   

So la te r  the  s i s te r  came to  s tay  w i th  us  in  Pre tor ia  

and then Malus i  to ld  me tha t  she w i l l  go  to  work  a t  Sahara .   

So I  th ink  two months  la te r  then she s ta r ted  work ing  a t  

Sahara .   So when she was work ing  a t  Sahara  then  I  asked  

h im,  so  now is  she go ing  to  be  ab le  to  work  because  

prev ious l y  you sa id  she is  no t  employab le  because o f  she  

is  be ing  b lack l i s ted  and s tu f f  l i ke  tha t .   Then he sa id  he  

sor ted  i t  ou t .  

So then I  asked h im because I  wanted h im to  20 

exp la in  how th is  who le  th ing .   Then he sa id  S iyabonga is  

do ing  the  who le  th ing ,  then every th ing  i s  go ing  to  be  

comple ted .   So  I  was not  par t  o f  the  who le  process.   

S iyabonga was –  and Malus i  they were  he lp ing  the  s is te r.    

Then the  s is te r  came to  s tay  w i th  us  in  Pre tor ia ,  
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worked fo r  Sahara  fo r  a  few months because i t  was not  

more  than f i ve  months .   Because when they gave her  a  

pos i t ion  to  do  market ing  and the  pos i t ion  I  remember  she  

got  f rus t ra ted  about  i t  because she is  an  op tomet r is t  by  

pro fess ion  and she was h i red  to  do  a  market ing  pos i t ion .   

And I  remember  she used to  ra ise  tha t  w i th  Malus i  tha t  the  

job  is  k ind  o f  d i f f i cu l t  fo r  her,  because she is  work ing  in  a 

market ing  f ie ld  and she was a  doc tor  by  pro fess ion .  

So and then we had an argument  once the  day -  i t  

was a t  n igh t ,  then she jus t  d rove a t  n igh t .   She le f t  our  10 

house.   That  was  how she le f t .   So when she le f t  the  house  

she le f t  the  job ,  she drove a l l  the  way to  KZN.   So the  

fo l low ing day we were  ca l led  by  the  dad,  te l l ing  us  tha t  we 

need to  come home.   So he ca l led  Malus i ,  no t  me.   Ma lus i  

to ld  me tha t  the  fa ther  was ca l l ing  us  in  KZN,  wh ich  we  

went .  

We had a  fami ly  meet ing  where  the  fa ther  was  

address ing  us ,  espec ia l l y  me,  because the  s is te r  to ld  tha t  

she had an a rgument  w i th  me.   So I  exp la ined myse l f  what  

she was do ing  a t  my house tha t  I  d id  no t  l i ke ,  wh ich  was 20 

her  re l ig ious th ings tha t  I  do  no t  agree w i th  tha t  I  do  no t  

want  to  ta lk  abou t  to  p ro tec t  her  p r ivacy.  

So then tha t  i s  how she le f t  the  job .   She d id  no t  

res ign .   And then I  remember  Malus i  was ta lk ing  to  AJ,  

because AJ was  ask ing  Malus i  why the  s i s te r  does not  
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res ign ,  because when she le f t  she  d id  no t  res ign .   She jus t  

le f t ,  took  her  s tu f f  a t  home,  pack a t  n igh t .   When we woke 

up in  the  morn ing  she was not  there .   So tha t  i s  how 

every th ing  ended .  

ADV MYBURGH SC:    Cou ld  I  p lease take  you to  

parag raph 60?  You dea l  here  w i th  the  renovat ions to  Mr  

G igaba ’s  home on the  fami ly  p lo t  as  i t  i s  s ta ted  in  the  

head ing .   And Mr  G igaba says. . .  [ in te rvenes]  

CHAIRPERSON:    Sor ry,  Mr  Myburgh.   Has Mr  G igaba  

admi t  tha t  h is  s is te r  d id  work  a t  Sahara  in  h is  a f f idav i t  o r  i s  10 

tha t . . .  [ in te rvenes ]  

ADV MYBURGH SC:    Yes,  a t  paragraph 130 Mr  G igaba  

does admi t  tha t  h is  s is te r  worked a t  Sahara  fo r  a  per iod  o f  

no  more  than four  months .  

CHAIRPERSON:    Okay.   Okay,  a l r igh t .   Thank you.  

ADV MYBURGH SC:    He does go  on to say an  employment  

tha t  she got  herse l f  w i thout  my ass is tance.   I  want  to  jus t  

d i rec t  you r  a t ten t ion  then p lease to  paragraph 132.  

“The Manden i  p roper ty  be longed ent i re l y  to  my la te  

fa ther.   Any ex tens ions and renovat ions tha t  had 20 

been done to  the  proper ty  were  funded by  my la te 

fa ther. ”  

What  do  you have to  say to  tha t?  

MS GIGABA:    That  one is  no t  t rue .   So when the  house  

was bu i l t  dur ing  tha t  t ime h is  fa ther  was ve ry  s ick  and 
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there  was a  po in t  where  I  went  to  h is  home to  fe tch  h is  

fa ther  to  s tay  w i th  us  so  tha t  I  can be ab le  to  take  care  o f  

h im,  because the  s is te r  was not  okay as  we l l  and  Malus i  

was very  busy w i th  h is  work .    

So then h i s  fa ther  la te r  admi t ted  here  a t  Mi lpark  

Hosp i ta l .   Then i t  was me who was t rave l ing  every  day.   

And I  remember  a t  h is  med ica l  a id  cou ld  no t  pay some o f  

the  mach ines because o f  h is  BP,  the  breath ing  mach ine  

and eve ry th ing .   So he d id  no t  have tha t  k ind  o f  money,  

l i ke  because some o f  the  s tu f f  he  used to  pay fo r  was l i ke  10 

maybe 2  000 o r  3  000.   Ma lus i  used to  pay fo r  h i s  dad.   Or  

when Malus i  was  not  a round,  he  was in  Cape Town I  used 

to  pay fo r  h i s  fa ther.  

So i t  i s  ve ry  s t range to  me tha t  someone who  

cannot  pay R2 000 can jus t  bu i l d  tha t  en t i re  house and 

a lso  on  top  o f  tha t  i f  h is  fa ther  had money to  ex tend the  

house,  why he ca l led  us  p rev ious ly  to  go  a l l  the  way to  

KZN to  ass i s t  h is  s is te r  to  take  h im out  o f  Cred i t  Bureau.   

Because a t  tha t  t ime h is  s is te r  was the  las t  born ,  because 

two k ids  beh ind  her  passed away.   She was the  las t  born  20 

and a lso  she is  very  c lose  to  the  fa the r.    

So why wou ld  the  fa ther  take  the  850 000 and pay  

fo r  the  s i s te r  to  take  he r  ou t  o f  the  Cred i t  Bureau,  then he 

w i l l  ra ther  –  and  the  s is te r  d id  no t  have a  house  a t  the 

t ime,  bu t  why wou ld  the  fa ther  wou ld  jus t  ex tend the  house  
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fo r  someone who  s tays  in  Pre tor ia  who has a  house and 

who has a  two room in  Durban and  then now he w i l l  jus t  go  

and bu i ld  anothe r  house fo r  the  same person,  bu t  you have 

someone who have noth ing .   So fo r  me tha t  does not  make 

sense.   And a lso  we used to  pay fo r  h is  med ica t ion  

because I  was there .   I t  i s  me who  took care  o f  h is  f a the r.  

ADV MYBURGH SC:    Can I  ask  you what  work  d id  Mr  

G igaba ’s  fa ther  do?  

MS GIGABA:    H is  fa ther  was jus t  a  reverend.   So tha t  was 

the  –  tha t  i s  the  o ther  th ing  tha t  i s  shock ing  to  me when he  10 

sa id  h i s  fa ther  bu i l t  a  house,  because o f  h is  hea l th .   Even  

when I  met  Malus i  h is  fa ther  was not  work ing .   He a l ready  

re t i red  long t ime  ago as  a  reve rend,  wh ich  was someone 

who was l i v ing  on  t i th ing  f rom the  church .   So how can tha t  

person can bu i ld  an  en t i re  house? 

ADV MYBURGH SC:    Then a t  paragraph 61 o f  your  

a f f idav i t  you dea l t  w i th  the  fac t  tha t  you sa id  tha t  Mr  

G igaba cont rac ted  h is  b ro ther - i n - law as the  bu i lder  and 

tha t  you came to  learn  tha t  AJ Gupta  funded the  

renovat ions.   Mr  G igaba says a t  paragraph 134 tha t  th is  i s  20 

a  b la tan t  l ie  tha t  Mr  AJ Gup ta  funded the  bu i ld ing  

renovat ions.   He says:  

“ I t  i s  no tewor thy  tha t  Nomachu le . . .  [ in te rvenes] ”  

Th is  i s  a t  135.  

“ . . .does not  ind i ca te  in  what  c i rcumstances she  
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a l leged ly  ob ta ined th is  knowledge. ”   

You want  to  comment  on  tha t?  

MS GIGABA:    So  s ince  he says h is  fa ther,  th is  one  is  jus t  

easy fo r  h im to  prove.   I f  he  says I  am ly ing ,  then i f  he  

says i t  i s  h is  fa ther  who was the  one who was pay ing  h i s  

b ro ther - i n - law,  because h is  b ro the r - in - law is  s t i l l  a l ive  and  

i t  i s  h is  fami ly  member  who was bu i ld ing  the  house.   

Because I  remember  most  o f  the  t ime Malus i  w i l l  be  so  

f rus t ra ted  tha t  he  fee ls  l i ke  h is  b ro the r- i n - law is  

overp r ic ing  h im in  te rms o f  the  pr i ces .  10 

And most  o f  the  t ime when we go to  KZN he w i l l  

g ive  h im cash and he w i l l  s i t  w i th  h im because they are  

very,  very  c lose .   So i f  he  says i t  i s  h is  fa ther  who pa id  

tha t ,  he  can s t i l l  go  to  h is  fa ther- in - law and then take  the  

rece ip ts  and then  he br ings them here  in  the  Commiss ion .  

ADV MYBURGH SC:    A l r igh t  and then a t  paragraph 62 you  

sa id  tha t  o r  you say:  

“ I  was p resent  on  a t  leas t  th ree  occas ions where  Mr  

G igaba pa id  the  bu i lde r  in  bund les  o f  cash fo r  the  

t i l i ng  and p lumbing.   I  do  no t  know how much money  20 

was g iven. ”   

Mr  G igaba ’s  response a t  137 is  tha t  th is  i s  a  b la tan t  

un t ru th .   Do you want  to  comment  on  tha t?  

MS GIGABA:    So  the  eas ies t  way because every th ing  is  

un t rue  to  h im,  he  can jus t  g ive  the  proof  o f  eve ry th ing ,  
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espec ia l l y  when you bu i ld  a  house.   I t  i s  e i ther  he  can  

produce an EFT tha t  maybe he had done tha t  i t  has  those 

dates  or  he  can ask  the  bu i ld ing  to  g ive  h im the  rece ip ts ,  

because as  fa r  as  I  know Malus i  never  done any EFT to  

pay h is  b ro ther - in - law.   He was pay ing  in  cash.  

So i f  I  am ly ing  and he is  te l l ing  the  t ru th ,  he  can  

jus t  ca l l  h im because i t  i s  h is  b ro ther - in - law.   They a re  very  

c lose .   Then he can br ing  the  rece ip ts  to  the  Commiss ion .  

CHAIRPERSON:    Which  year  d id  th is  happen,  the  

bu i ld ing?  10 

MS GIGABA:    I t  was. . .  [ in te rvenes ]  

CHAIRPERSON:    When d id  i t  take  p lace?  

MS GIGABA:    2013 and ea r ly  2014,  because i t  was befo re  

our  wedd ing .  

CHAIRPERSON:    Okay.   A l r igh t .  

ADV MYBURGH SC:    Then i f  I  cou ld  take  you p lease to  

parag raph 65,  tha t  i s  the  parag raph where  you  were  

address ing  the  fac t  tha t  you were  taken on a  tou r  o f  the 

Gupta  res idence and tha t  in  the  p rocess you saw an ATM,  

au tomated te l le r  mach ine .   What  Mr  G igaba says a t  20 

parag raph 140 is :  

“ I  do  no t  reca l l  be ing  pa r t  o f  a  smal l  g roup tha t  

toured a  newly  renovated house in  the  Gupta  

compound,  ne i ther  have I  been shown any  

automated te l le r  mach ine .   I t  seems b izar re  to  me 
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tha t  Nomachu le  wou ld  be  shown an  ATM at  a  p r iva te  

res idence tha t  cou ld  d ispense an ent i re  R10 000.   I  

emphat ica l l y  deny tha t  she w i tnessed th is . ”  

What  do  you say to  tha t?  

MS GIGABA:    That  was one o f  the  funct ions we can ca l l  i t  

o r  an  event  based on the  D iwa l i .   Even yesterday I  sa id  I  

on ly  a t tended two  funct ions in  10  years  I  was w i th  h im.   So 

on tha t  day we were  there  w i th  h im and he was fasc ina ted  

l i ke  I  was fasc ina ted .   Everyone who was there ,  espec ia l l y  

me,  I  thought  tha t  was an ATM,  bu t  i t  was a  d i f fe ren t  k ind  10 

o f  ATM because i t  does not  have  a  lo t  o f  bu t tons  l i ke  an  

ATM espec ia l l y  on  the  screen and i t  i s  a  b i t  smal le r  than an  

ATM.  

 So when we saw tha t  everyone  s topped,  because  

f i rs t l y  they saw th is  sauna.   Fo r  me i t  was the  f i rs t  t ime I  

see a  house someone has h is  own sauna a t  home.   Or  i t  

was not  my f i rs t  t ime to  see a  c inema,  bu t  to  see a  b igger  

c inema a lso  i t  was in  someone e lse ’s  house  i t  was 

someth ing  e l se .   So I  was shocked because they were  

tak ing  us  to  a  tou r  to  show us tha t .  20 

 So when a l l  o f  us  peop le  were  there ,  tha t  smal l  

g roup o f  peop le  we saw tha t  mach ine ,  eve ryone was jus t  

fasc ina ted .   Even  h im he was fasc ina ted .   So I  do  no t  even  

unders tand why  he w i l l  –  why  he is  j us t  deny ing  th i s  

because tha t  mach ine  was not  h is  mach ine .   I t  be longed to  
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the  Gupta  fami ly  and a lso  he  was –  a l l  o f  us  were  s tand ing  

there  when AJ was demonst ra t ing  to  us  how i t  works .   

A l though I  d id  no t  see h im load ing  money on i t ,  I  on ly  saw 

h im when he was jus t  p ress ing ,  te l l ing  us  tha t  you jus t  

p ress  how much you want  and then i t  jus t  take  the  money 

out .  

 So a t  tha t  t ime I  thought  i t  was an ATM,  bu t  when  

we were  do ing  the  prepara t ion  to  come here  when we were 

look ing  a t  the  in te rnet  then I  saw i t  was a  cash mach ine .  

ADV MYBURGH SC:    A l r igh t .   So now I  want  to  take  you to 10 

your  parag raph 66 and 66.1  where  you say tha t  you  asked  

Mr  G igaba fo r  a  d ivo rce  and then a t  66 .1  Mr  G igaba asked 

me to  de lay  the  d ivorce  proceed ings un t i l  he  appears  

be fore  the  Commiss ion .   So what  –  what  Mr  G igaba says in  

response is  tha t  you have an u l te r io r  mot ive .   He says a t  

143:  

“ In  th is  regard  dur ing  January  2021 when 

Nomachu le  re tu rned f rom her  s tudy adv i sed me as 

fo l lows:  

1 .  I  shou ld  request  my d ivorce  a t to rneys to  contac t  20 

her  a t to rneys and engage in  se t t lement  d iscuss ions  

(wh ich  invo lve  pay ing  he r  a  cons iderab le  se t t lement  

fee) .  

2 .  I  must  immedia te ly  w i thd raw the  cr im ina l  

compla in t  tha t  had been opened in  Ju l y  2020  
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aga ins t  he r  fo r  ma l ic ious damage to  proper ty ;  and  

3 .  she had been approached by  the  Commiss ion  to  

tes t i f y  aga ins t  me fo l low ing her  ENCA in terv iew bu t  

wou ld  re fuse to  tes t i f y  i f  I  compl ied  w i th  cond i t ions  

1  and 2 . ”  

What  do  you say to  tha t?  

MS GIGABA:    That  one the  meet ing  happened,  so  tha t  

was a f te r  my ar res t  and a lso  a  coup le  o f  appearances 

wh ich  when the  schoo l  sent  an  emai l  to  bo th  o f  us  say ing  

our  k ids  are  a f fec ted  about  what  was happen ing ,  because 10 

what  a f fec ted  our  k ids  i t  i s  them see ing  the  Hawks 

ar res t ing  me in  the  house and then they to ld  the  teachers  

tha t  and then the  teachers  ca l led  us .  

So on go ing  fo rward  I  saw how my k ids  were  fee l ing  

about  tha t  and a lso  appear ing  to  cour t ,  do ing  a l l  the 

processes in  cour t  and our  l i ves  be ing  in  the  med ia .   So in  

December  when I  d id  the  in te rv iew,  because how Malus i  

d id  the  who le  th ing ,  so  when my ar res t  as  orchest ra ted  

Malus i  ac ted  l i ke  I  d id  someth ing  wh ich  every th ing  they d id  

i t  so  tha t  they can have access to  my gadgets  and my  20 

ar res t  as  we l l .  

So when I  d id  the  in te rv iew wi th  ENCA I  wanted to  

h igh l igh t  to  the  pub l i c  tha t  eve ry th ing  was jus t  

o rchest ra ted .   I t  i s  no t  what  Malus i  ac t ing  i t  was.   When  

the  d ivo rce  –  when I  approached Malus i  ear l ie r  in  the  year  
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I  sa id  to  h im can we have a  d ivo rce  fo r  my persona l  

reasons and I  exp la ined a l l  the  reasons to  h im why  I  want  

us  to  d ivorce  and  I  wanted us  to  do  a  d ivo rce  amicab ly  and 

s i len t ly.   So  when Malus i  dec ided  to  f i le  fo r  the  d i vorce  he  

went  to  Sunday Wor ld .  

So a f te r  my ar res t  i t  was in  August  I  saw myse l f  on  

the  f ron t  page tha t  Ma lus i  i s  d i vorc ing  me.   And I  went  to  

h im,  I  was l i ke  how come Sunday  Wor ld  i s  say ing  we a re  

ge t t ing  a  d ivorce  because we have not  taken tha t  dec is ion  

ye t .   You sa id  I  must  pause.  Then he sa id  he  does not  10 

know,  they a re  l y ing .  

So I  sa id  to  h im,  I  remember  in  September  be fore  

the  summons –  I  rece ived the  summons,  I  sa id  to  h im a f te r  

my cour t  appearances I  am go ing  to  go  to  Ombudsman and 

I  w i l l  open a  case aga ins t  Sunday  Wor ld  to  ask  them why 

they are  pub l i sh ing  our  d i vorce  because both  o f  us  we  

have not  f i l ed  fo r  the  d ivorce .    

And the  same week I  rece ived –  and I  was go ing  to  

cour t ,  I  rece ived  a  phone ca l l  f rom a  sher i f f  say ing  he  is  

de l i ver ing  someth ing  where  I  am,  then I  was a t  home and i t  20 

was the  d ivo rce .   That  was in  August .   I  th ink  i t  was in  

September,  two months  la te r  a f te r  my ar res t .  

And then now I  cou ld  no t  go  cha l lenge the  Sunday  

Wor ld  because the  d ivorce  was a l ready the re  and the  cour t  

p roceed ings car r i ed  on .   So in  December  when I  was a t  
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home I  sa t  down,  I  thought  about  every th ing  about  the 

k ids ,  how they  were  go ing  th rough the  the rapy and 

every th ing  a round us  as  a  fami ly.  

So in  January  –  so  on  the  18 t h  o f  December  a f te r  

my in te rv iew I  rece ived a  ca l l  f rom the  Commiss ion .   They  

sa id  based on my in te rv iew wou ld  I  l i ke  to  come and 

appear  to  the  Commiss ion  because I  sa id  i f  the  

Commiss ion  ca l led  me I  wou ld  no t  m ind to  come.   Then I  

to ld  them,  I  sa id  no ,  I  do  no t  have  a  prob lem,  as  long I  w i l l  

be  a l low to  have my lega l  team to  gu ide  me.   So they sa id  10 

the  Commiss ion  is  c los ing ,  when they open on the  11 t h  they 

w i l l  con tac t  me aga in .  

Then I  le f t  home.   Then I  thought  about  every th ing .   

So on the  11 t h  o f  January  the  Commiss ion  ca l l ed  me.   They  

sa id  they wou ld  want  to  meet  w i th  me d iscuss ing  based on  

the  ca l l  we had in  December.   Then I  sa id  I  do  no t  have a  

prob lem,  bu t  a t  the  moment  I  cannot  meet  w i th  them 

because I  do  no t  have the  lega l  team yet  because the  

peop le  tha t  I  am us ing  fo r  my cr im ina l  case and the  c i v i l  

case they have not  opened ye t .   They are  s t i l l  on  ho l iday.  20 

So when I  met  w i th  Malus i ,  f i rs t l y  here  he  i s  ta lk ing  

about  I  showed them the  WhatsApp messages.   Myse l f  and 

the  Commiss ion  a t  the  t ime were  have not  communica ted  

v ia  WhatsApp.   Commiss ion  d id  no t  have any WhatsApp 

communica t ion  be tween me and them.   I t  was on ly  two 
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ca l l s  tha t  happened.   So i t  i s  a  l i e  when he says –  when he  

sa id  I  showed h im the  WhatsApp messages,  one.  

Two,  when he says I  sa id  I  wou ld  go  to  the  

Commiss ion  based on when I  was  ta lk ing  to  h im I  sa id  to  

h im,  Malus i ,  I  fee l  l i ke  us  go ing  back and fo r th ,  because I  

do  no t  know what  you want  f rom me,  because the  o ther  

th ing  he  wanted,  he  wanted the  k ids .   He wanted me to  

move out  o f  our  home.   Then I  sa id  to  h im I  cannot  jus t  

leave our  k ids ,  bu t  i f  tha t  i s  what  you want  you are  f igh t ing 

me fo r  the  k ids ,  I  w i l l  l eave the  k ids  and then le t  us  s i t  10 

down.   Every  weekend the  k ids  must  come to  me and every  

ho l iday  the  k ids  must  come to  me.  

Then I  sa id  i f  a l l  th is  no i se  because you know deep  

down tha t  I  d id  no t  do  anyth ing ,  can we jus t  l i ke  we ca l l  

our  lawyers  and then you –  I  go  approach my lega l  team for  

the  c iv i l  case,  I  drop  the  case,  you  drop the  case,  then we  

focus on  the  d i vorce  ou t  o f  the  med ia .   That  i s  what  I  

o f fe red  h im.  

When I  was do ing  tha t  I  sa id  to  h im I  want  us  to  

have ou r  d ivorce  l i ke  peacefu l l y  ou t  o f  the  med ia  and I  was  20 

o f fe r ing  tha t  based on the  concern  o f  our  k ids .   Because I  

d id  no t  want  the  two o f  us  to  have  our  d ivo rce ,  because to  

me even today i t  does not  make sense the  who le  th ing  why 

Malus i  w i l l  want  me to  go  th rough  a l l  th is  th ing ,  why I  must  

be  ar res ted ,  why my in fo rmat ion  must  be  taken,  why  must  I  
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go  th rough a l l  th is .   And I  sa id  –  I  even sa id  to  h im ,  I  sa id  

ra the r  fo r  me to  pay fo r  lawyers ,  I  ra ther  to  pay fo r  myse l f  

jus t  to  surv ive  and you do the  same.  

So the  d iscuss ion  was based on tha t .   And what  he  

sa id  to  me,  he  sa id  I  unders tood why you d id  the  in te rv iew.   

One day you w i l l  ge t  –  you w i l l  f ind  i t  in  your  hear t  to  

fo rg ive  me.   I  am rea l l y  g ra te fu l  tha t  you come wi th  th is  

d iscuss ion .   I  am sor ry  about  every th ing .   I  w i l l  ta lk  to  my  

lawyer,  wh ich  is  B i l l y,  tha t  i s  h is  lawyer  fo r  the  d ivorce ,  

then I  w i l l  ta lk  to  my lawyers .  10 

So two days la te r  I  came back to  h im,  I  sa id  d id  you  

ta lk  to  your  lawyer.   Then he sa id  h is  lawyer  i s  s ick .   Then 

I  sa id  why do you  not  send h im a  tex t  because I  need to  go  

to  cour t  in  February.   Then he sa id  no ,  I  w i l l  ta lk  to  my 

lawyer.   A week la te r  I  asked h im aga in  d id  you ta lk  to  your  

lawyer.   Then Malus i  sa id  yes,  he  spoke to  h is  lawyer.  

I  to ld  my lawyers  –  my lawyers  ca l led  h is  lawyer  

was b lack ,  d id  you even know about  tha t  d iscuss ion .   So 

every th ing  i t  was jus t  so  d i f fe ren t .   Then I  came back to  my  

lawyers .   I  was l i ke  you know what ,  le t  us  jus t  leave th is  20 

who le  th ing  because now wh ich  Malus i  l ied .   So i f  tha t  i s  

what  he  wants  and I  went  to  h im,  I  sa id  i f  th is  i s  what  you 

want  I  am go ing  on w i th  the  case.   You can go on because  

he knows l i ke  my  who le  ar res t  was un lawfu l .   Then  I  sa id  I  

w i l l  go  on  to  cha l lenge i t ,  bu t  i t  i s  jus t  so  un for tunate  tha t  
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th is  i s  what  you want  ou t  o f  our  fami ly.  

So the  who le  meet ing  i t  was f rom the  good hear t .   I  

wanted to  p ro tec t  our  fami ly  and I  wanted us  to  have an  

amicab le  d i vorce .   When he pu t  l i ke  Adv Ngcuka i tob i  

here . . .  [ in te rvenes]  

ADV MYBURGH SC:    Sor ry,  Ms Gigaba,  I  am not  dea l ing  

w i th  parag raph 140. . .  [ in te rvenes]  

MS GIGABA:    Sor ry?  

ADV MYBURGH SC:    I  am not  dea l ing  w i th  143.4  now.  

MS GIGABA:    Okay.  10 

ADV MYBURGH SC:    Okay.   So I  wou ld  l i ke  jus t  to  go  

back 143.  

MS GIGABA:    Okay.  

ADV MYBURGH SC:    In  January  o f  21  –  2021,  d id  you  

seek to  b r ibe  Mr  G igaba by  say ing  to  h im tha t  i f  he  pays  

you a  b ig  se t t lement  and w i thd raws the  cr im ina l  compla in t  

aga ins t  you,  you wou ld  re fuse to  tes t i f y  in  the  

Commiss ion?  That  i s  what  he  is  say ing .   D id  you do tha t?  

MS GIGABA:    I  d id  no t  do  tha t .   So me appear ing  a t  the 

Commiss ion  go t  no th ing  to  do  w i th  ou r  d ivorce  and i t  was 20 

never  a t  hand.   I t  i s  e i ther  we were  do ing  the  se t t lement ,  I  

was s t i l l  go ing  to  come to  the  Commiss ion  because i t  was  

me c la r i f y ing  my ar res t  tha t  i s  pu t  ou t  the re  why my 

gadgets  were  taken.   That  was me do ing  my dut ies  as  a  

South  A f r i can whatever  . . . [ in te rvenes]  
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ADV MYBURGH SC:    A l r igh t .   Cou ld  I  now tu rn  

to . . .  [ in te rvenes]  

CHAIRPERSON:    C i t i zen .  

MS GIGABA:    C i t i zen  –  was jus t  l i ke  th is  th ing  upset  me.   

So i t  was never  about  th is  and the  reason I  sa id  to  h im one 

o f  us  must  leave the  house,  i t  was jus t  because o f  the 

tens ion  be tween  the  two o f  us  tha t  our  o lde r  son i t  i s  

a f fec t ing  h im because he does not  l i ke  the  tens ion  when  

we do not  ta lk .   So tha t  i s  the  reason I  sa id  Malus i ,  can 

you p lease go s tay  to  our  o the r  house,  I  s tay  w i th  the  k ids  10 

or  I  take  the  k ids ,  I  go  s tay  to  the  o ther  house.  

 He sa id  he  is  go ing  to  ta lk  to  h is  f inanc ia l  adv isor  

who is  Smi th  and  then he w i l l  see  what  he  is  go ing  to  do .   

So then la te r  Ma lus i  came back.   He sa id  to  me h is  lawyer  

sa id  he  cannot  move out  in  the  house because we are  bo th  

marr i ed  ou t  o f  communi ty  o f  p roper ty.  I f  he  is  mov ing  out  

he  is  wav ing  h is  r igh t  per  our  con t rac t  o f  our  marr i age,  so  

he  re fused.  

 So I  sa id  to  h im I  am not  leav ing  e i the r,  because I  

cannot  leave my  k ids  w i th  h im fo r  persona l  reasons.   He 20 

knows tha t  he  cannot  take  care  o f  the  k ids .  

ADV MYBURGH SC:    Cou ld  I  then ask  you p lease to  go  to  

143.4?  He says:  

“ In  suppor t  o f  what  she had adv ised me,  she 

showed me WhatsApp communica t ions be tween  
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herse l f  and the  Commiss ion  representa t i ves  

per ta in ing  to  g iv ing  ev idence aga ins t  me. ”  

D id  you do tha t  o r  d id  you not?  

MS GIGABA:    So  everyone is  here  tha t  I  was  

communica t ing  w i th  in  the  Commiss ion .   I  have never  had a  

WhatsApp communica t ion  be tween the  members  myse l f  and 

the  Commiss ion  peop le .  

ADV MYBURGH SC:    So  d id  you show h im WhatsApp 

communica t ions be tween you. . .  [ in te rvenes]  

MS GIGABA:    There  was no WhatsApp commun ica t ion  10 

because I  have never  communica ted  w i th  the  Commiss ion  

v ia  WhatsApp.  

ADV MYBURGH SC:    He goes on  to  say:  

 “She a lso  sa id  to  me tha t  Adv Ngcuka i tob i  SC was  

very  exc i ted  about  th is  oppor tun i ty  fo r  her  to  tes t i f y  

aga ins t  me and  had o f fe red  to  ass is t  he r.   She  

fu r ther  to ld  me tha t  Adv Ngcuka i tob i  SC is  par t  o f  

the  Commiss ion  and was ex t remely  c lose  to  t he  

cha i rperson th rough h is  ass i s tance o f  the  

cha i rperson in  another  mat te r. ”  20 

D id  you say tha t  to  h im or  d id  you not?  

MS GIGABA:    I  d id  no t .   A lso  th is  i s  a  l ie .   Ma lus i  jus t  l i ke  

k ick ing  on  Adv Ngcuka i tob i  because tha t  t ime I  had not  

even spoken to  h im.   H is  o f f i ces  were  s t i l l  c losed  and he  

was s t i l l  on  leave .  
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ADV MYBURGH SC:    He goes on  to  say:  

 “Actua l l y  p r io r  to  th is  she had repeated ly  in fo rmed  

me tha t  she had  been –  she was be ing  lu red  by  

severa l  h igh  rank ing  o f f i c ia l s  in  the  S ta te  Secur i t y  

Depar tment  w i th in  the  ANC and  o ther  oppos i t ion  

par t ies  to  ass is t  them in  dest roy ing  me po l i t i ca l l y  on  

the  promise  o f  money,  house and veh ic le  

incent ives . ”  

So he says you repeated ly  in fo rmed h im o f  tha t .   D id  you 

do tha t?  10 

MS GIGABA:    I  d id  no t  do  tha t  and tha t  i s  a  l ie  tha t  I  sa id  

to  h im there  were  peop le  on  the  top  s ix .   The f i rs t  t ime I  

heard  tha t  i t  was  f rom h im before  our  –  even the  ar res t .   

Ma lus i  sa id  someone f rom the  top  s ix  leaked the  v ideo.   

There  was a  porn  v ideo o f  Ma lus i  tha t  he  d id  and he came 

to  me,  he  sa id  one o f  the  top  s i x  members  leaked the  v ideo  

fo r  h im.  

And a l so  when he res igned he sa id  to  me he was 

fo rced to  res ign .   He d id  no t  do  i t  vo lun tar i l y  and  one o f  

the  top  s ix  members  he  was to ld  by  someone e lse  in  the 20 

top  s ix  tha t  in  the  meet ing  o f  top  s ix  someone was  push ing  

the  Pres ident  to  make h im res ign .   So tha t  was the  on ly  

t ime I  had the  d iscuss ion  about  the  top  s ix .  

ADV MYBURGH SC:    He goes on  to  say tha t :  

“As we speak she is  cur ren t ly  d r i v ing  a  car  bough t  
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fo r  her  as  pa r t  o f  tha t  scheme,  p robab ly  as  a  reward  

fo r  her  hav ing  dragged my name in  the  med ia  and  

hav ing  come fo rward  to  tes t i f y  aga ins t  me in  the  

Commiss ion . ”  

A re  you dr iv ing  a  ca r  bought  fo r  you as  par t  o f  th is  

scheme? 

MS GIGABA:    Can you p lease repeat  the  quest ion? 

ADV MYBURGH SC:    Cou ld  you have a  l ook a t  

parag raph 143.4 .  

MS GIGABA:    Okay.  10 

ADV MYBURGH SC:    The las t  sentence.  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “As  we speak she is  cur ren t ly  d r iv ing  

a  ca r  bought  fo r  her  as  par t  o f  tha t  scheme. ”  

MS GIGABA:    So  th is  i s  a  l ie .   No one has ever  bought  me 

a  car  and gave i t  to  me.   And Malus i ,  I  never  went  to  any  

med ia  to  d rag h is  name.   The on ly  med ia  peop le  tha t  I  went  

i t  was ENCA and  I  was c la r i f y ing  my a r res t .   Two,  when i t  

comes to  the  ca r,  i t  i s  no t  the  f i rs t  t ime I  d r ive  cars  by  

myse l f .   He is  the  on ly  pe rson who never  had a  ca r  in  the  20 

10 years  we have  been togethe r.   So fo r  me i t  i s  no t  a  new 

th ing  tha t  I  have a  ca r  tha t  has go t  no th ing  to  do  w i th  h im.  

ADV MYBURGH SC:    What  car  a re  you cu r ren t ly  d r iv ing?  

MS GIGABA:    I s  i t  re levant  fo r  you  to  ta lk  about  tha t?  

ADV MYBURGH SC:    Wel l ,  I  mean l i ke  where  d id  i t  come 
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f rom?  D id  you buy i t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    A l r igh t .   So the  car  tha t  you are  

cur ren t ly  d r iv ing  you purchased i t  yourse l f?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    A l r igh t .   143.5 :  

“A round September  2020 she had a  mel tdown as 

she aga in  ment ioned the  names o f  some o f  those  

peop le  who were  invo l ved,  a l l  po l i t i c ians,  and sa id  

she wou ld  no t  want  to  be  invo l ved in  the i r  po l i t i ca l  10 

p loy  aga ins t  me and tha t  she wou ld  le t  them know.   

In  re tu rn  she asked me to  f ind  he r  an  apar tment  in  

Johannesburg ,  pay fo r  her  s tud ies  wh ich  she  

subsequent ly  abandoned and ass i s t  her  w i th  some 

a l lowance unt i l  she  found a  job . ”  

Do you want  to  comment  on  tha t  b r ie f l y?  

MS GIGABA:    That  i s  a  l ie  when  i t  comes to  Sep tember.   

Ma lus i  s topped g iv ing  me a l lowance tha t  was las t  year  

March and f rom March las t  year  un t i l  today I  am do ing  

every th ing  fo r  myse l f  and i t  i s  no t  the  f i rs t  t ime.   From 20 

2014 unt i l  2018 I  took  care  o f  myse l f .  

ADV MYBURGH SC:    A l r igh t .   Then he goes on to  say:  

“Whi ls t  I  was busy w i th  tha t  she changed her  m ind and to ld  

me tha t  she d id  no t . . .  [ in te rvenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Myburgh.   D id  you say  
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f rom 2014 to  2018 you took ca re  o f  yourse l f?  

MS GIGABA:    Yes,  when Malus i  –  when the  car  d id  no t  

come back,  the  car  tha t  Ma lus i  was g iven by  the  Guptas ,  

the  5  Ser ies .  

CHAIRPERSON:    The BMW? 

MS GIGABA:    Yes,  the  BMW.  I  went  to  buy a  ca r  myse l f  

a t  Mercedes wh ich  I  have g iven the  de ta i l s  o f  tha t  car  to  

the  Commiss ion ,  because a l l  the  deduct ions fo r  tha t  car  

how I  was pay ing  fo r  the  car  I  was pay ing  myse l f .   And 

bes ides the  car  on ly,  f rom 2007 the  phone tha t  I  am us ing ,  10 

my cont rac t ,  I  have been pay ing  fo r  my cont rac t  phone.   I  

pay  every th ing  myse l f .  

Ma lus i  i s  the  on ly  one in  the  house who does not  

pay anyth ing  because the  S ta te  does i t .   Even the  phone  

tha t  even he is  us ing  now,  a l l  h is  f l i gh ts  i t  i s  pa id  by  the  

S ta te .   Then I  pay fo r  my f l igh t  t i cke ts .   So i t  i s  very  

s t range fo r  h im to  ac t  l i ke  i t  i s  the  f i rs t  t ime now go ing  

th rough the  d ivo rce  he  is  shocked how I  am surv i v ing  

because I  have been su rv i v ing  by  myse l f  wh i le  he  was  

there .   The on ly  t ime he w i l l  ass is t  me i t  i s  when I  am 20 

go ing  to  a  ho l iday,  tha t  i s  a l l .   Bu t  I  take  care  o f  myse l f .  

CHAIRPERSON:    So  the  cred i t  ca rd  tha t  you sa id  he  made  

ava i lab le  to  you,  was i t  fo r  you to  on ly  use when you were  

on  ho l iday or  on l y  to  use fo r  cer ta in  th ings and o the r  th ings 

you were  tak ing  care  o f  yourse l f  o r  what  was the  pos i t ion?  
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MS GIGABA:    So  a t  tha t  t ime when we were  marr ied  in  

2009 and 10 I  was not  work ing .   That  i s  when he had g i ven  

me the  cred i t  card .   Then when I  s ta r ted  work ing  then he  

took the  cred i t  card .   So he w i l l  on ly  g ive  me the  cred i t  

card  when I  am go ing  overseas.   So when I  was work ing  I  

was us ing  my own sa la ry  to  do  s tu f f .  

 A lso  we do not  pay fo r  much.   We are  no t  pay ing  fo r  

much in  the  house because in  the  S ta te  house the  S ta te 

was pay ing  fo r  every th ing  in  te rms o f  water,  because they 

even pa id  fo r  –  the  he lper  i s  pa id  by  Pub l ic  Works .   So the  10 

on ly  th ing  tha t  Ma lus i  used to  pay  fo r  was the  DSTV.   So 

my money I  was us ing  my money to  do  my own shopp ing ,  

to  do  my own s tu f f .   But  when I  go  overseas he w i l l  g ive  me 

money.  

 A lso  there  is  no th ing  wrong when he was do ing  tha t  

because I  was h i s  w i fe .   He was supposed to  take  care  o f  

me as  much as  I  was take  ca re  o f  myse l f .  

CHAIRPERSON:    Okay.   Mr  Myburgh.  

ADV MYBURGH SC:    Yes,  thank you.   A t  145 he says tha t  

he  res i s ted  your  a t tempts  to  s t rongarm h im  in to  a  20 

se t t lement .   He goes on to  say a t  146 tha t  you became 

ext remely  ag i ta ted  and annoyed by  h is  response.   He says:  

 “ I t  i s  now c lear  tha t  had I  agreed  to  her  p roposed  

se t t lement  agreement  she wou ld  no t  have gone to  

the  Commiss ion  and on th is  bas is  a lone her  
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ev idence shou ld  be  s t ruck  f rom the  record . ”  

You have a l ready commented on tha t .   Have you got  

anyth ing  fu r ther  to  add?  

MS GIGABA:    Th is  i s  a  l ie .   The Commiss ion  has go t  

no th ing  to  do  w i th  our  d i vo rce .  

ADV MYBURGH SC:    A t  147 he says:  

“Thereaf te r  r igh t  up  to  the  present  t ime Nomachu le  

has repeated ly  s ta ted  tha t  i f  I  o f fe red  her  my house 

a t  B lue  Va l ley  or  a  cash equ iva len t  she wou ld  drop 

the  who le  Commiss ion  issue and  pre tend tha t  the  10 

d ivo rce  proceed ings had been w i thdrawn and tha t  

we in tended to  remain  marr ied  un t i l  the  Commiss ion  

wrapped up i t s  bus iness. ”  

What  do  you have to  say about  tha t?  

MS GIGABA:    So  to  respond on tha t ,  fo r  me to  say i t  i s  

e i ther  h im –  i t  is  e i ther  h im or  me go to  B lue  Va l ley,  I  

wanted us  no t  to  s tay  i n  the  same roo f .   And a l so  when tha t  

house was bough t  in  2015 Malus i  sa id  he  was buy ing  the  

house fo r  me.   And because o f  what  the  inc ident  tha t  

happened I  d id  no t  want  to  take  the  house a t  the  t ime 20 

because I  was ve ry  angry  a t  h im.  

Then so  when I  was o f fe r ing  tha t  I  wanted us  –  I  

wanted the  k ids  to  be  in  a  pos i t i ve  env i ronment ,  i t  has  go t  

no th ing  to  do  w i th  the  Commiss ion .   Two,  there  was  no way 

myse l f  even today I  w i l l  have so  much d iscuss ion  about  the  
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d ivo rce  because our  d i vo rce  does not  a f fec t  me tha t  much,  

because Malus i  on ly  f i led  fo r  the  d ivorce .   Unt i l  today he  

has never  sa id  anyth ing  to  my lawyers .   So there  is  no  way  

where  my d ivorce  l i ke  i t  i s  on  my neck o r  i t  i s  on ly  my  

lawyers  who keep on send ing  emai ls  to  h is  lawyers  and 

they take  t ime to  respond.   They do not  even respond.   So 

the  d ivorce  is  no t  a  b ig  dea l  to  us .  

Ma lus i  on ly  d id  tha t  to  cover  up  fo r  Sunday Wor ld  

when I  was go ing  to  cha l lenge tha t .   And a lso  every th ing  in  

the  house i t  i s  me who pa id  i t .   I  have the  who le  rece ip ts .   10 

I  sent  i t  to  my lawyer.   So i f  e i ther  we a re  d i vo rc ing  or  no t ,  

I  am not  a f fec ted  tha t  much by  the  d ivorce ,  because 

every th ing  tha t  i s  there  i t  i s  owned by  me and the  house  

tha t  we are  s tay ing  there  Malus i  i s  ren t ing  and he is  do ing  

tha t  fo r  h is  k ids .  

So i f  e i ther  we a re  go ing  th rough  a  d ivorce  or  no t ,  

Ma lus i  w i l l  s t i l l  pay  h is  par t  fo r  ou r  k ids .   So i t  i s  no t  a  b ig  

dea l .   I t  i s  no t  l ike  I  am go ing  to  lose  much because he  

does not  even have tha t  much.   A lso  Malus i  does not  have 

even one ca r.   I  am the  one who  a lways own cars  in  my 20 

name.   Ma lus i  does not  own ca rs .   So d ivorce  i s  no t  a  b ig  

dea l .   He is  mak ing  i t  a  b ig  dea l ,  bu t  i t  i s  no t  a  b ig  dea l .  

ADV MYBURGH SC:    A t  148 he says:  

“ I  contac ted  my  a t to rneys the  fo l low ing day to  

adv ise  them o f  what  had occur red . ”  
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Now tha t  re la tes  to  the  B lue  Va l ley  house or  the  cash  

equ iva len t  and h im say ing  tha t  he  wou ld  ra ther  pers is t  w i th  

the  d ivorce  proceed ing .   He says a t  148:  

“They subsequen t ly  contac ted  her  a t to rneys.   That  

even ing  she was ex t remely  upset  tha t  I  to ld  my  

a t to rneys tha t  i t  was she who had  made th is  o f fe r  t o  

me and sa id  I  shou ld  have sa id  i t  was ou r  

agreement . ”  

Do you have any comment  on  tha t?  

MS GIGABA:    A lso  th is  par t  i t  i s  a  l ie .   That  was a f te r  10 

myse l f  and the  Commiss ion  s ta r ted  the  proceed ings and  

then I  go t  a  ca l l  f rom Ci ty  Press.   They wanted my a f f idav i t  

and I  to ld  them tha t  I  do  no t  have an a f f idav i t .   They sa id  i t  

i s  very  s t range  I  do  no t  have  my a f f idav i t ,  because 

everyone who is  go ing  to  appear  to  the  Commiss ion  have 

an a f f idav i t .  

And I  to ld  them tha t  a t  tha t  moment  I  was not  su re  I  

am go ing  to  go  to  the  Commiss ion  because I  d id  no t  want  

them to  conf i rm.   And I  a lso  sa id  to  them every th ing  was  

conf ident ia l .   So i f  they  want  my a f f idav i t  they  can contac t  20 

the  Commiss ion .   So tha t  has go t  no th ing  to  do  w i th  them.  

 When i t  comes to  th is  I  even sa id  to  them I  do  no t  

want  to  ta lk  to  them because Malus i  i s  the  one who went  to  

C i ty  Press when the  med ia  was put t ing  a  lo t  o f  p ressure  to  

h im why I  was ar res ted  by  the  Hawks.   Then C i t y  Press pu t  



21 MAY 2021– DAY 400 
 

Page 38 of 281 
 

a  s to ry  tha t  the  reason I  was ar res ted  by  the  Hawks i t  i s  

jus t  because the re  was a  consp i racy  to  murder  aga ins t  

Ma lus i  wh ich  I  was l inked on.  

 When we go to  Cour t  tha t  page was not  even there  

on  the  docket .   Unt i l  as  we s tand C i ty  Press and  Malus i  

accused me o f  the  consp i racy  to  murder  and  tha t  i s  

nowhere  to  be  found and I  wanted tha t  to  be  sa id  to  me 

why I  was l inked on the  consp i racy  to  murder.  

ADV MYBURGH SC:    And then a t  149.   I  am not  su re  tha t  I  

fo l lowed prec i se l y  what  i s  be ing  sa id ,  bu t  Mr  G igaba says:  10 

“A few days la te r  she to ld  the  C i ty  Press the  same 

l ie  she has now repeated to  the  Commiss ion ,  excep t  

tha t  in  the  C i ty  P ress a r t i c le  she c la imed tha t  I  had  

o f fe red  to  w i thd raw the  cr im ina l  case aga ins t  her  i n  

exchange o f  her  no t  tes t i f y ing  a t  the  Commiss ion .   I  

wou ld  a t tempt  to  ob ta in  a  copy o f  the  ar t i c l e . ”  

Do you have any comment  on  tha t?  

MS GIGABA:    That  i s  h im and the  C i ty  Press you can -  

because they have a  re la t ionsh ip  o f  wr i t ing  s to r ies  bes ide  

me.   When Ci t y  Press ca l led  me they never  asked me such 20 

quest ions.  

ADV MYBURGH SC:    Then a t  66 .2  around June 2020 Mr  

G igaba asked fo r  me fo r  a l l  my e lec t ron i c  adv i ces –  

dev ices,  sor ry,  because he had brought  someone  to  our  

home who he in t roduced as  an  IT exper t .   You re fused to 
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hand them over,  e tce te ra .   Now th is  i s  someth ing  tha t  you 

have repeated to  the  Cha i rperson in  the  course  o f  your  

ev idence a l ready.   He emphat ica l l y  den ies  th i s .   Have you  

got  anyth ing  to  add to  what  you  have a l ready sa id?   He 

says i t  i s  no t  t rue  tha t  they demanded he r  gadgets .   She 

says –  he  says tha t  the  gadgets  were  co l lec ted  on  the  day 

the  Po l ice  came to  ar res t  he r.   What  do  you say about  

tha t?  

MS GIGABA:    F i r s t l y,  i f  th is  i s  no t  t rue,  why the  Hawks 

were  invo lved in  my case whereas is  the  Brook lyn  Po l ice  10 

S ta t ion  wh ich  is  l i ke  less  than 10  minutes  away f rom my 

house.   So i f  I  d id  someth ing  tha t  was supposed  to  be  

repor ted  to  the  Po l ice ,  Ma lus i  was supposed to  go  to  the  

Po l ice  S ta t ion  and the  members  o f  the  South  A f r i can Po l ice  

were  supposed to  come to  my home.   But  the  fac t  tha t  l i ke  

members  o f  the  Hawks f rom Mpumalanga a l l  the  way they 

came to  a r res t  me a t  home,  Ma lus i  knew what  he  was 

p lann ing .  

Two,  on  the i r  a f f idav i t  they  l ie  to  NPA.   They sa id  

they were  Po l ice  who were  s ta t i oned a t  B rook lyn  wh ich  20 

they l ied  on  the i r  a f f idav i t .   They were  members  o f  the  

Hawks.   When you look a t  the  na ture  o f  my case,  le t ’s  say  

s ince  Malus i  sa id  I  was ar res ted  because -  by  the  members  

o f  the  Hawks because I  sent  a  message to  h is  f r iend,  

members  o f  the  Hawks they do  not  ho ld  tha t  mandate  to  
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a r res t  peop le ,  tha t  i s  one.  

Two,  s ince  he sa id  I  scra tched the  ca r,  even tha t  

s t i l l  was a  domes t ic  inc ident .   I t  does not  even invo lve  the  

Hawks.   Even i f  i t  does I  was supposed to  be  ar res ted  by  

the  Hawks maybe who s tays  around in  Pre to r ia .   The fac t  

tha t  Ma lus i  ca l led  the  Hawks a l l  the  way f rom Mpumalanga,  

came a l l  the  way to  home,  den ied  my r igh ts  to  ca l l  the  

lawyer,  he  knew what  he  was do ing .  

There  is  no  way I  wou ld  g ive  a l l  my gadgets  fo r  one  

message vo lun tar i l y.   I  am the  person who loves my phone.   10 

Two,  there  is  no  way I  w i l l  take  my passwords and my p ins  

and I  was wr i t ing  exams a t  tha t  t ime and he knew how 

much I  wanted to  f in ish  my exams and then I  wou ld  jus t  

de l i ver  tha t  –  g ive  a l l  my f i ve  gadgets  to  the  members  o f  

the  Hawks,  the  peop le  tha t  I  do  no t  even know.  

Th i rd  th ing ,  Ma lus i  knows how much my bedroom 

and my wa lk ing  in  c lose t  i t  i s  such a  pr ivacy,  bu t  members  

o f  the  Hawks a l ready knew where  wh ich  phone was kept ,  

wh ich  means i t  i s  h im who to ld  them.   The iPad tha t  I  used 

to  use where  I  used to  work  and I  have not  used tha t  iPad 20 

fo r  two years  and  i t  i s  s tay ing  in  our  –  in  another  room,  no t  

in  my bedroom,  bu t  members  o f  the  Hawks when  I  gave  

them every th ing  they were  l i ke  where  is  your  iPad.   And  

how wou ld  they ask  where  is  the  iPad when I  have not  used  

the  iPad fo r  two years?  
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And I  even sa id  to  them l i ke  tha t  iPad I  do  no t  even 

know where  is  the  charger,  because they wan ted the  

passcode.   I  sa id  I  do  no t  even know where  is  the  charger  

and I  have not  used i t .   Why you want?   Because the  

WhatsApp message was sent  v ia  the  iPhone.   But  why they 

demand ing an iPad and the  lap top ,  why they took my 

lap top?  

So a l l  o f  th is  was jus t  o rchest ra ted  by  h im wi th  

these f r iends o f  h im.   I  ca l l  them h is  f r iends because the 

person who opened charges aga ins t  me i t  i s  h is  f r iend who  10 

s tays  in  Midde lbu rg  who knows those Hawks and Ma lus i  a t  

some po in t  I  remember  I  th ink  i t  was 2013,  2012 Malus i  

was dep loyed in  Mpumalanga.  

So there  is  a  b ig  poss ib i l i t y  tha t  he  is  the  one who  

knows those peop le ,  because i f  then I  d id  someth ing  wrong 

Malus i  was supposed to  go  to  the  Po l ice  S ta t ion  wh ich  is  

jus t  down the  road and open the  case there ,  no t  to  ca l l  the  

members  o f  the  Hawks.   And even today I  w i l l  never  g ive  

my phone to  anyone to  jus t  invade my pr i vacy l i ke  tha t .  

CHAIRPERSON:    I  do  no t  know whether,  Mr  Myburgh,  you 20 

had ra i sed th is .   I  see  tha t  a t  paragraph 150 he cha l lenges  

you to  name the  IT exper t  who came to  your  home and 

asked fo r  your  –  or  where  he  asked you fo r  your  gadgets .   

You may have ment ioned h is  name before .  

MS GIGABA:    I  d id  no t  ment ion  h is  name before ,  because 
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I  d id  no t  even know who was the  guy.   Because when he 

came he came to  my bedroom because Malus i  s tays  in  the  

east  o f  the  house,  I  s tay  in  the  west  o f  the  house.   So 

when he came there  he  sa id  to  me there  is  a  guy in  my  

s tudy who is  here  to  take  our  gadgets  and de le te  the  s tu f f  

someone who knows h im.  

CHAIRPERSON:    Okay.   You do not  know the  name tha t  

he . . .  [ in te rvenes]  

MS GIGABA:    No,  I  do  no t  know the  name o f  the  guy.  

CHAIRPERSON:    Okay.   A l r igh t .   Mr  Myburgh.  10 

ADV MYBURGH SC:    Thank you.   I  want  to . . .  [ in te rvenes]  

CHAIRPERSON:    Bu t  you wou ld  recogn ise  h im i f  he  came 

in  here?  

MS GIGABA:    I  d id  no t  go  to  h is  s tudy.   He to ld  me tha t  

there  was an IT exper t .  

CHAIRPERSON:    Oh,  you d id  no t  see h im.  

MS GIGABA:    Yes,  yes .  

CHAIRPERSON:    Oh,  okay.  

MS GIGABA:    I  d id  no t  even go w i th  h im,  because I  jus t  

d ismissed tha t .   I  sa id  I  do  no t  want  eve ry th ing  –  I  do  no t  20 

want  th ings to  be  de le ted  in  my phone.  

CHAIRPERSON:    Okay.   A l r igh t .   

ADV MYBURGH SC:    Then I  wan t  to  take  you to  one f ina l  

th ing  in  the  schedu le .   Paragraph 66 you dea l  w i th  the  

d isappearance o f  passpor t s .   66  and 67 and a t  154 Mr  
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G igaba says:  

“What  has the  d i sappearance o f  the  passpor t s  go t  

to  do  w i th  me?”  

Do you want  to  comment  on  tha t?  

MS GIGABA:    I t  has  go t  a  lo t  to  do  w i th  h im,  because I  am 

the  one who keep the  passpor ts  and  a lso  a  day be fore  my 

passpor t  go t  d isappeared I  made the  cop ies  because I  

wanted to  b r ing  the  cop ies  to  the  Commiss ion  so  tha t  when 

we ta l k  about  the  da tes  I  w i l l  know wh ich  t r ip  happened 

when.   Because I  have two passpor ts .   One i s  an  ord inary  10 

passpor t  and the  o ther  one i t  i s  a  d ip lomat  passpor t .   So 

the  d ip lomat  passpor t  I  have never  –  the  depar tmen t  keeps  

i t  fo r  us .   Then the  o ther  one I  keep i t  myse l f .  

 So I  went  to  do  the  cop ies .   Then when I  came back 

I  pu t  i t  there .   So when I  went  to  meet  w i th  the  Commiss ion  

I  fo rgo t  the  cop ies  and because I  wanted to  g ive  them the  

proper  da tes  wh ich  t r ip  was taken when so  tha t  when we  

prepare  w i th  the  Commiss ion  we have proper  da tes .  

So when I  was l eav ing  because I  fo rge t  tha t  when 

we had the  meet ing  w i th  the  Commiss ion ,  I  ca l led  h is  20 

fo rmer  PA.   I  asked he r  because  I  wanted to  have tha t  

d ip lomat ic  passpor t  so  tha t  I  know wh ich  one was the  S ta te  

v is i t s ,  wh ich  one was –  I  do  no t  know where  I  can say,  l i ke  

your  no rmal  v is i t s .  

CHAIRPERSON:    P r iva te  v is i t s .  
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MS GIGABA:    P r iva te  v i s i t s .  

CHAIRPERSON:    Ja .  

MS GIGABA:    So  I  ca l led  he r.   Then I  asked her  l i ke  do  

you know what  is  the  process o f  me get t ing  my d ip lomat  

passpor t  then –  or  do  you have any sequence  o f  my 

t rave l l ing .   Then he sa id  yes,  I  have.   I  w i l l  ca l l  you  now in  

f i ve  m inutes .   So I  wa i ted .   In  tha t  t ime I  was l i v ing  in  

Sandton.    

 Then I  d rove a l l  the  way ha l fway.   When I  was  

ha l fway I  fe l t  l ike  th is  i s  more  than 10 minutes  or  15  10 

minutes .   He s t i l l  has  no t  ca l led  me back.   I  ca l led  he r  

aga in .   I  was l i ke  d id  you rece ive  every th ing .   Then  he was 

l i ke  no ,  I  do  no t  know how you  are  go ing  to  ge t  you r  

passpor t .   I  do  no t  know.   I  do  no t  have the  sequence 

anymore .  

And then when I  was t ry ing  to  ta lk  to  her,  then she  

d id  no t  sound l i ke  she sounded before ,  because when I  

ca l led  her  be fore  she was sor ry,  then she was l i ke  oh ,  do  

no t  wor ry,  I  have  eve ry th ing  in  my  sys tem,  I  w i l l  g ive  i t  to  

you.   And he knew how and when  I  ge t  my passpor t .   But  20 

a l l  o f  a  sudden in  a  few minutes  she was jus t  shak ing ,  she 

cou ld  no t  even know.   She sa id  I  do  no t  have anyth ing .   

Then I  was l i ke  no ,  i t  i s  okay.   When I  ge t  home I  w i l l  check 

w i th  my pr i va te  passpor t .  

 So when I  go t  home my passpor t  was not  there .   A t  
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the  same t ime I  took the  p i c tu re  because my passpor t  had 

a  cover.   The cop ies  were  no t  there  and my passpor t  was  

not  there  and the  two passpor t s  o f  my k ids  were  no t  there  

in  my she l f  in  my bedroom.   And  he is  the  on ly  one who 

can jus t  come in  the  house.  

 Th i rd l y  I  went  to  the  he lpe rs ,  then I  asked them 

where  is  my passpor t .   Both  o f  them they were  l i ke  no ,  

S is i ,  we d id  no t  know.   We d id  no t  take  your  passpor t .   

Then I  went  to  h im.   Then when I  went  to  h im I  sa id  I  see 

tha t  you took the  k ids ’ passpor ts .   Can I  p lease have mine 10 

back?  Then he sa id  what  passpor t .   What  passpor t  a re  you  

ta lk ing  about?   I  was l i ke  I  am ta lk ing  about  my passpor t .   

They were  there  yesterday and there  were  cop ies  and is  aw 

them.  

 Then he sa id  no ,  I  do  no t  know them.   I  d id  no t  take  

them.   I  was l i ke  Malus i ,  I  see  the  game you are  p lay ing .   

Why are  you tak ing  my passpor ts?   Then he sa id  he  d id  no t  

and I  to ld  h im tha t  I  know why you are  tak ing  tha t  because 

you do not  want  me to  have the  sequence o f  my t r ips .   

Then he kept  qu ie t ,  he  d id  no t  say  anyth ing .  20 

I  took  the  p ic tu re .   I  sen t  to  the  peop le ,  the  

Commiss ion .   I  was l i ke  the  new th ing  jus t  happened r i gh t  

now my passpor t  go t  s to len  and I  th ink  a  week la te r  I  went  

to  app ly  fo r  my passpor t .   I  d id  an  a f f idav i t  wh ich  I  have a  

new passpor t  r igh t  now.   So wha t  I  d id  I  ca l led  someone  
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who is  a  fo rmer  o f f i c ia l  in  the  Home Affa i rs .   I  asked h im  

how can I  ge t  my t r ips  because I  want  to  ass is t  the  

Commiss ion  so  tha t  when I  ta lk  about  the  da tes  I  g ive  the  

proper  da te .  

And tha t  i s  where  Malus i  in  h is  response,  tha t  i s  

where  he  is  cha l leng ing  how I  am put t ing  the  wrong  dates ,  

wh ich  he  d id  tha t  de l ibera te ly  tha t  I  must  no t  have the  

proper  da tes  because we d id  a  l o t  o f  t rave l l ing .   There  is  

no  way I  w i l l  know we were  in  th is  count ry  a t  th is  t ime and 

a lso  we had our  own p r iva te  v is i t s  and we had the  S ta te  10 

v is i t s .   I  cannot  keep a l l  tha t  in  my head.  

So when I  ca l led  tha t  Government  o f f i c ia l  he  sa id  to  

me you need to  send an emai l  to  th is  person.   I  sen t  an  

emai l ,  then they sa id  they w i l l  g i ve  me my who le  –  f rom the  

Immigra t ion  they  w i l l  g ive  me the  who le  h i s to ry.   So f rom 

now on I  have no t  rece ived tha t ,  bu t  they sa id  i f  I  need to  

they w i l l  g ive  me a l l  tha t .  

CHAIRPERSON:    Why do you th ink  Mr  G igaba,  why  do you 

th ink  there  may –  there  were  t r ips  tha t  Mr  G igaba m ight  no t  

have wanted to  be  conveyed to  the  Commiss ion?  20 

MS GIGABA:    Because f i rs t l y  on  h is  a f f idav i t  he  den ied  

tha t  we –  Ms Dudu Myen i  pa id  the  t r ip  fo r  us .   So  he does  

not  want  tha t  t r ip  to  be  there ,  wh ich  she d id  pay ou r  t r ip  to  

Maur i t ius .   She even emai led  the  who le  i t inerary  fo r  us  and 

I  remember  when  we were  in  Maur i t ius  Malus i  d id  no t  even  
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know where  to  ge t  the  car  and every th ing  because he i s  

no t  used to  t rave l  w i thout  h is  s ta f f .   And tha t  t ime when  we 

were  t rave l l ing  i t  was the  two o f  us .  

 Two,  when we went  to  Duba i  and  there  are  cer ta in  

t r ips  I  t rave l led  w i th  h im,  there  a re  cer ta in  t r ips  I  t rave l led  

a lone,  so  he  d id  no t  want  me to  have the  proof  o f  those  

t r ips  tha t  i t  happened,  hence he took my passpor t .  

CHAIRPERSON:    Bu t  why wou ld  he  not  want  there  to  be  

proof  o f  those t r ips?  

MS GIGABA:    Because the  t r ip  tha t  I  remember  when we  10 

s tayed a t  the  –  in  H i l ton  in  Duba i  and even the  t r ip  tha t  we 

s tayed in  Waldor f  in  Duba i ,  there  was a  t r ip  tha t  Ma lus i  

sa id  AJ w i l l  sor t  ou t  the  t r ip  fo r  us .   And when we were  in  

Duba i  AJ came wi th  another  guy,  ca l led  Malus i  tha t  they 

want  us  to  –  he  want  Malus i  to  meet  peop le  there  and then 

they went .   So I  sa id  to  Malus i  I  do  no t  want  to  go  where  

they a re  go ing .   I  want  to  do  my own th ings a lone.   

 So when he came back Malus i  was te l l ing  me tha t  

AJ,  because he was jus t  so  exc i ted  tha t  he  sa id  AJ took  

h im in  a  f loor  where  there  was jewe l le ry.   I  do  no t  know is  20 

i t  owned by  h im or  h i s  own by  a  f r iend,  so  he  went  to  th is  

p lace  and when he came back he  came back w i th  watches.   

I  th ink  they bought  h im two watches and then he was jus t  

so  taken about  th is  jewe l le ry.   Because I  am not  a  jewe l le ry  

person.   I  do  no t  l i ke  jewe l le ry.  
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 So  tha t  t r ip  what  I  know i t  was them who pa id  i t  fo r  

us .   So tha t  i s  the  reason he de le ted  those i t inerary  on  my 

emai ls ,  because most  o f  my emai l s  a re  de le ted .   And a lso  

when we went  on  those t r ips  a l so  I  took  p ic tu res  and a l l  

those p i c tu res  are  de le ted  because he i s  deny ing  tha t  we 

went  on  the  t r ip .   So tha t  hence he took my passpor t  as  

we l l .  

CHAIRPERSON:    When was tha t  t r ip  i f  you  are  ab le  to  

remember?  

MS GIGABA:    The t r ip  was l i ke  some happened in  2014.   10 

Some happened in  2013.   Then some happened in  2015.   

The one happened in  2015 I  remember  then I  was there  

w i th  a  f r iend.   2016 I  was the re  by  myse l f ,  bu t  Ma lus i  pa id  

the  t r ip  fo r  me.  

CHAIRPERSON:    Now the  –  so  are  the re  t r ips  tha t  were  

de le ted  f rom your  gadgets?  

MS GIGABA:    Yes.  

CHAIRPERSON:    By  the  Hawks?  De le ted  by  the  

Hawks. . .  [ in te rvenes]  

MS GIGABA:    Yes.  20 

CHAIRPERSON:    . . . f rom the  gadgets .   How many t r ips  are  

those tha t  were  de le ted ,  do  you know? 

MS GIGABA:    I  do  no t  remember  exact ly  how many,  bu t  I  

know i t  i s  l i ke  th ree / fou r  t r ips  tha t  happened not  w i th  the  

S ta te .   Because he d id  no t  de le te  the  t r ips . . .  [ in te rvenes]  
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CHAIRPERSON:    The S ta te  o f f i c ia l .  

MS GIGABA:    The S ta te  t r ips .   The on ly  th ing  tha t  he  

de le ted  i t  was when we went  to  Ind ia  I  took  p ic tu res  in  

Mumbai  and I  am not  sure  why he de le ted  those  p ic tu res  

because tha t  i s  t he  on ly  t r ip  tha t  S ta te  v is i t  p ic tu res  tha t  

were  de le ted .  

 And a lso  fo r  me i t  i s  ve ry  funny or  ve ry  s t range i f  I  

can  put  i t  tha t  way,  the  members  o f  the  Hawks they never  

t rave l led  w i th  us  and I  have a  lo t  o f  p ic tu res  on  my  phone  

but  they know which  p i c tu re  to  de le te .   Because i f  –  w i th  10 

Malus i  we went  in  d i f fe ren t  p laces –  in  Wash ing ton wh ich  

we went  w i th  the  S ta te ,  we wen t  to  New York  w i th  the 

S ta te ,  how wou ld  the  members  o f  the  Hawks know they 

need to  de le te  th i s  ce r ta in  p ic tu re .    

 And the re  were  p ic tu res  tha t  l i ke  I  t rave l led  w i th  my  

f r iend l i ke  when I  went  in  my b i r thday to  Greece and I  pa id  

fo r  the  t r ip  and those p ic tu res  are  no t  de le ted .   So why  

they know th is  cer ta in  p ic tu res  tha t  were  pa id  by  the  

Guptas  must  be  de le ted  in  a l l  the  p ic tu res?  

CHAIRPERSON:    Okay.   Mr  Myburgh.  20 

ADV MYBURGH SC:    Yes,  thank you.   I  wou ld  l i ke  to  take  

you to  two o the r  thankfu l l y  shor te r  a f f idav i t s .   Would  you 

p lease go to  Bund le  BB26?  

MS GIGABA:    On th is  one?  

ADV MYBURGH SC:    Yes and r igh t  towards the  end,  i f  I  
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cou ld  ask  you to  tu rn  –  now th is  wou ld  be  about  10  pages  

or  so  f rom the  end to  page 1127.6 .  

MS GIGABA:    To  what  page must  I  go?  

ADV MYBURGH SC:    1027.6  about  10  pages f rom the  end.  

CHAIRPERSON:    I  am sor ry,  Mr  Myburgh,  I  thought  i t  was  

a  new bund le ,  so  bu t  i t  was th is  one in  f ron t  o f  me .   What  

i s  the  page?  

ADV MYBURGH SC:    Th i s  i s  bund le  –  I  beg your  pardon.   

Transnet  Bund le  7 . . .  [ in te rvenes]  

CHAIRPERSON:    Yes.  10 

ADV MYBURGH SC:    Page 1027.6 .  

CHAIRPERSON:    Thank you.  

ADV MYBURGH SC:    Ms Gigaba,  i t  i s  about  10  pages f rom 

the  end.   Ac tua l l y  i f  you  open. . .  [ in te rvenes]  

CHAIRPERSON:    I s  there  somebody who can he lp  her?  

MS GIGABA:    Yes,  p lease.  

CHAIRPERSON:    Yes,  somebody w i l l  he lp  you.  

ADV MYBURGH SC:    1027.6 .  

CHAIRPERSON:    Whi le  they are  look ing ,  have the  Hawks  

responded to  your  a l legat ion  tha t  they de le ted  cer ta in  20 

in fo rmat ion  f rom your  gadgets  and ,  i f  they  have,  what  have 

they sa id  as  fa r  as  you know? 

MS GIGABA:    They have not  responded to  tha t ,  bu t  per  

the  judgment  f rom [ ind is t inc t ] ,  so  he  sa id  f rom the  Judge  

tha t  you are  l y ing ,  he  to ld  them tha t  they have to  b r ing  
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back my in fo rmat ion ,  because a l l  the  in fo rmat ion  tha t  was  

taken i t  was un lawfu l .   So they were  supposed to  b r ing  

back my in fo rmat ion  f rom February.   Unt i l  today tha t  

in fo rmat ion  has no t  been brought  back to  me and my lega l  

team t r ied  to  push tha t  fo r  me to  ge t  my in fo rmat ion  back,  

bu t  the  members  o f  the  Hawks they have not  re tu rned my  

in fo rmat ion  un t i l  today.  

CHAIRPERSON:    Okay.   Mr  Myburgh.  

ADV MYBURGH SC:    A l r igh t ,  so  are  you a t  page 1027.6?  

MS GIGABA:    Yes.  10 

ADV MYBURGH SC:    That  i s  an  a f f idav i t  o f  Mr  Msomi .   He 

is  someone tha t  you ment ioned in  your  a f f idav i t .  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    I  am go ing  to  take  you to  two  

paragraphs.   He says:  

“Throughout  my v is i t s  to  th is  fami ly. . . ”  

He is  ta lk ing  about  the  Gupta  fami ly.  

“ . . . I  have never  met  Mr  AJ Gupta  and do not  even 

know the  sound o f  h is  vo ice .   The on ly  pe rson I  he ld  

meet ings w i th  was Mr  Tony o r  A tu l  Gupta .   I  know 20 

how Mr  AJ Gupta  looks l i ke  because h i s  p ic tu re  has  

been a l l  ove r  the  med ia ,  o therw ise  I  wou ld  no t  know 

how he looks l i ke .   There fo re  i t  i s  no t  t rue  tha t  she,  

Ms Mngoma,  saw me jo in ing  meet ings w i th  Mr  AJ 

Gupta . ”  
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Do you want  to  comment  on  tha t  b r ie f l y?  

MS GIGABA:    I  do  no t  say  tha t  he  was meet ing  whoever  i t  

i s ,  A tu l  o r  whoever,  bu t  he  was there .   So I  never  sa id  he  

was go ing  there  to  meet  AJ.   What  I  sa id  he  was there .   So 

whoever  he  was meet ing  tha t  i s  up  to  h im,  bu t  he  was there  

a t  the  Guptas ’ house.  

ADV MYBURGH SC:    Okay.   A t  paragraph 5  he  says:  

“Never  even on a  s ing le  occas ion  had I  fac i l i ta ted  a  

phone ca l l  be tween the  Gupta  fami ly  and fo rmer  

Min is te r  G igaba,  nor  a r ranged a  meet ing  be tween  10 

Guptas  and fo rmer  Min i s te r  G igaba . ”  

You want  to  comment  on  tha t?  

MS GIGABA:    I  remember  when  Malus i  s ta r ted  to  ignore  

AJ ’s  ca l l s ,  then  Thami  used to  come a t  home and te l l  

Ma lus i  and ask  Malus i  why he i s  no t  answer ing  the  phone.   

He needs to  answer  AJ ’s  ca l l s  because AJ was  ca l l ing .   

And a l so  i t  i s  ve ry  s t range tha t  he  says he  was there  to  

meet  A tu l  a t  the  Gupta  compound he never  saw me,  bu t  I  –  

and he was there ,  I  saw h im.  

ADV MYBURGH SC:    And i f  I  cou ld  take  you,  Ms Gigaba,  20 

fo rward .  

MS GIGABA:    Sor ry?  

ADV MYBURGH SC:    I  want  to  take  you fo rward  in  the  f i le  

by  about  f i ve  pages to  page 1027.1 .   So I  want  to  take  you 

–  so r ry. . .  [ in te rvenes]  
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MS GIGABA:    Fo rward  o r  the  o the r  way?  

ADV MYBURGH SC:    Go backwards.  

CHAIRPERSON:    I  th ink  backwards.  

ADV MYBURGH SC:    Ja .  

CHAIRPERSON:    Backwards.  

ADV MYBURGH SC:    1027.1 .  

MS GIGABA:    Okay.  

ADV MYBURGH SC:    That  i s  an  a f f idav i t  o f  Mr  Mah langu.   

Do you see tha t?  

MS GIGABA:    Yes.  10 

ADV MYBURGH SC:    Can I  take  you to  paragraph 7  a t  the  

next  page 1027.2?  He says a t  paragraph 7 :  

“ I  deny tha t  I  v is i ted  the  Gupta  res idence f requent ly  

w i th  Mr  G igaba and tha t  Ms Gigaba f requent ly  met  

me a t  the  Gupta  res idence. ”  

Do you want  to  comment  on  tha t?  

MS GIGABA:    S iyabonga was there ,  so  I  remember  a  

coup le  o f  t imes he was there .  

ADV MYBURGH SC:    A t  sub 2 :  

“ I  deny tha t  I  was ever  inv i ted  or  requ i red  to  a t tend 20 

a  meet ing  w i th  Min is te r  G igaba and AJ Gupta ,  nor  

d id  I  ever  ho ld  a  meet ing  on  my own wi th  AJ Gupta . ”  

Do you want  to  comment  on  tha t?  

MS GIGABA:    That  i s  up  to  h im to  comment  on  tha t ,  bu t  

he  was the re .   So regard less  who was he meet ing ,  I  do  no t  
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know who was he  meet ing ,  bu t  he  was there  a t  tha t  house.  

ADV MYBURGH SC:    He says:  

“ I  deny tha t  I  ever  he ld  a  meet ing  w i th  Mr  G igaba  

and Mr  Msomi  and AJ Gupta . ”  

MS GIGABA:    Because when they are  the re  there  are  

t imes where  Thami  w i l l  be  there  a lone or  there  were  t imes 

where  S iyabonga  w i l l  be  there  a lone and somet imes they 

w i l l  be  there  togethe r.   Every  t ime when Malus i  come they  

w i l l  wa i t  fo r  h im.   When they go  they w i l l  go  a l l  o f  them 

together.   So I  do  no t  know what  the  meet ing  w i l l  be  about  10 

ins ide .  

ADV MYBURGH SC:    He says fu r ther  tha t :  

“ I  deny tha t . . . ”  

Sub 4 :  

“ . . . I  ever  d iscussed mat te rs  o f  Transnet ,  Eskom o r  

SAA in  any meet ing  w i th  the  Min i s te r,  Mr  Msomi  and  

AJ Gupta . ”  

What  do  you say to  tha t?  

MS GIGABA:    So  I  cannot  comment  on  tha t  because what  

I  know i t  was AJ  was br ie f ing  Ma lus i  about  tha t .   So he 20 

never  b r ie fed  S iyabonga in  f ron t  o f  me.   But  when they go  

have the  meet ing  he  w i l l  be  there .   So I  do  no t  know he w i l l  

comment  on  the  meet ing  or  no t .  

ADV MYBURGH SC:    And then a t  pa ragraph 9  Mr  

Mah langu dea ls  w i th  meet ings tha t  he  accepts  tha t  he  had  
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a t  the  Guptas .   He says in  the  l as t  sentence,  th is  i s  a t  

page 1027.3 :  

“To  the  best  o f  my reco l lec t ion  on  none o f  these 

occas ions d id  I  encounter  Ms  Gigaba.   I  have no 

reco l lec t ion  o f  ever  see ing  he r  a t  the  Gupta  

res idence. ”  

Do you want  to  comment  on  tha t?  

MS GIGABA:    So ,  assuming he  d id  no t  see me,  tha t  i s  

what  he  is  say ing .  

ADV MYBURGH SC:    Wel l ,  tha t  i s  what  i t  says .  10 

MS GIGABA:    Okay,  I  saw h im.   So he  d id  no t  see  me,  bu t  

I  saw h im.   That  he  was meet ing  Ra jesh or  whoever,  bu t  he  

was there .  

ADV MYBURGH SC:    He says a t  10 :  

“ I  never  a t tended  a  meet ing  w i th  Mr  G igaba a t  the  

Gupta  res idence. ”  

What  do  you say to  tha t?  

MS GIGABA:    He was there  w i th  h im.  

ADV MYBURGH SC:    Then a t  paragraph 12:  

“ I  was never  requ i red  by  Min is te r  G igaba to  reso lve  20 

a  Cred i t  Bureau b lack l i s t ing  fo r  h is  s is te r  as  a l leged  

by  Ms Gigaba.   A t  some s tage,  I  do  no t  reca l l  when ,  

Mr  G igaba requested me to  adv ise  h is  s i s te r  abou t  

the  lega l  cha l lenges tha t  she faced as  a  resu l t  o f  

the  c losure  o f  he r  op tomet ry  p rac t ice .   The Min is te r  
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d id  no t  ment ion  o r  ask  me to  dea l  w i th  any issue o f  

her  b lack l i s t ing .   I  had a  d iscuss ion  w i th  Min is te r  

G igaba ’s  s i s te r  in  wh ich  I  exp la ined to  her  the  lega l  

op t ions ava i lab le  to  her  to  reso lve  her  cha l lenges ,  

inc lud ing  procur ing  the  serv ices  o f  an  a t to rney to  

ass is t  he r  w i th  the  mat te r.   That  was the  ex ten t  o f  

my invo lvement . ”  

You want  to  comment  on  tha t?  

MS GIGABA:    What  he  is  say ing  is  what  I  sa id ,  because  

Malus i  sa id  to  me Mr  Mah langu w i l l  ass i s t  the  s is te r  to  be 10 

taken out  o f  Cred i t  Bureau and he w i l l  ass i s t  the  s is te r  to  – 

because she was  on Cred i t  Bureau based on her  p rac t ice  

wh ich  I  ment ioned ear l ie r.   So i f  tha t  i s  what  he  is  say ing ,  

tha t  i s  what  I  sa id  as  we l l .  

ADV MYBURGH SC:    Sor ry?  

MS GIGABA:    So  th is  what  I  sa id ,  tha t  i s  what  he  d id .   He 

ass is ted  the  s i s te r  to  be  taken out  o f  Cred i t  Bureau.  

ADV MYBURGH SC:    Yes,  we l l  what  he  is  say ing  i s  tha t  he  

was never  requ i red  by  Min i s te r  G igaba to  reso lve  the  

Cred i t  Bureau b lack l i s t ing .   I  suppose you can on ly  tes t i f y  20 

to  what  Mr  G igaba to ld  you.   You cannot  tes t i f y  as  to  what  

Mr  G igaba may o r  may not  have to ld  Mr  Mah langu.  

MS GIGABA:    Yes,  because when Mr  Mah langu met  w i th  

Noz ipho I  was not  there .   I t  i s  Ma lus i  who to ld  me tha t  

S iyabonga is  ass i s t ing  the  s i s te r.  
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ADV MYBURGH SC:    A t  paragraph 13:  

“ I  have no knowledge o f  what  Min is te r  G igaba to ld  

Ms Gigaba tha t  I  wou ld  do  fo r  h im or  fo r  the  s is te r.   

Notw i ths tand ing  tha t ,  I  deny tha t  the  Min is te r  

requested me to  co l lec t  R425 000 or  any amount  a t  

a l l  f rom Mr  Gupta  as  a l leged by  Ms  Gigaba. ”  

Your  comment  on  tha t?  

MS GIGABA:    So  Malus i  to ld  me tha t  S iyabonga  w i l l  go  

co l lec t  the  ha l f  o f  the  money,  because they sa id  they wou ld  

no t  g ive  h im  the  who le  amount  a t  once.   So then he sa id  10 

S iyabonga w i l l  go  co l l ec t  i t  and then S iyabonga w i l l  ass is t  

the  s i s te r  w i th  the  who le  proceed ing .   So tha t  Ma lus i  to ld  

me.  

ADV MYBURGH SC:    A l r igh t .   Now I  wou ld  l i ke  to  dea l  

w i th  the  f ina l  aspect  tha t  I  need  to  dea l  w i th  and tha t  

re la tes  to  cer ta in  c r i t i c i sms o f  the  Commiss ion .   Cou ld  I  

ask  you f i rs t l y  p lease to  tu rn  r igh t  to  the  end o f  the  bund le  

to  page 1027.23?   Are  you there?  

MS GIGABA:    Not  ye t .   10?  

ADV MYBURGH SC:    I t  i s  the  th i rd  las t  page,  the  las t  20 

th ree  pages in  the  f i le .  

CHAIRPERSON:    Page 1027.3 .  

ADV MYBURGH SC:    Po in t  23 .   A re  you there?  

CHAIRPERSON:    Oh,  po in t  23 .   I  am sor ry.  

ADV MYBURGH SC:    Yes.   Ms Gigaba,  a re  you the re?  



21 MAY 2021– DAY 400 
 

Page 58 of 281 
 

MS GIGABA:    Yes.  

ADV MYBURGH SC:    A l r igh t .   So th is  i s  an  a f f idav i t  o f  

Sakh i le  Masuku.   You know h im? 

MS GIGABA:    Yes.  

ADV MYBURGH SC:    And what  he  dea ls  w i th  a re  th ree  

th ings.   The prepara t ion  o f  your  a f f idav i t ,  then secur i t y  

concerns and the  leak o f  your  a f f idav i t .   I  jus t  want  to  take  

you th rough th is  i f  I  may.   He says I  was approached –  

sor ry.  

“ I  approached. . . ”  10 

A t  parag raph 4 :  

“ . . .Ms Mngoma on 18 December  2020 fo l low ing her  

in te rv iew wi th  ENCA the  prev ious day about  her  

re la t ionsh ip  w i th  her  husband,  Mr  G igaba,  the  

in te rac t ions w i th  the  Gupta  fami ly  and mat te rs  

fa l l ing  w i th in  the  mandate  o f  the  Commiss ion . ”  

You conf i rm tha t  he  d id  approach you.   I  th ink  you have  

ment ioned tha t  on  the  18 t h .  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    Then he says:  20 

“ In  face- to - face  in te rac t ions be tween Ms Mngoma in  

the  presence o f  her  then sen ior  counse l ,  Adv  

Ngcuka i tob i ,  and the  Commiss ion  personne l  

s ta r ted . . . ”  

I  beg your  pardon .  
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“ . . . commenced on  21 January  2021 . ”  

Do you conf i rm tha t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “The in te rac t ion  cu lm inated in  two  

a f f idav i t s  f i l ed  on  Ms Mngoma wi th  the  Commiss ion ,  

bo th  o f  wh ich  are  da ted 6  March  2021.   The one  

a f f idav i t  dea ls  w i th  the  substance  o f  her  ev idence  

and the  o ther  a f f idav i t  dea ls  w i th  the  th rea ts  to  he r  

persona l  secur i t y. ”  

Would  you conf i rm tha t?  10 

MS GIGABA:    Yes.  

ADV MYBURGH SC:    Paragraph 7 :  

“S ince 21 January  2021 the  Commiss ion  has had  

severa l  meet ings  w i th  Ms Mngoma which  took p lace  

a t  a l l  t imes in  the  presence o f  Adv Ngcuka i tob i  up  

un t i l  about  m id  March 2021. ”  

Do you conf i rm tha t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “Fo l lowing wh ich  Ms Makhath in i ,  Ms 

Mngoma’s  new lega l  representa t i ve ,  was in t roduced  20 

to  the  Commiss ion  in  whose  presence fu r ther  

consu l ta t ions  took p lace. ”  

Do you conf i rm tha t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “The process o f  d ra f t ing  Ms  
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Mngoma’s  main  a f f idav i t  emanated f rom her  

meet ings w i th  the  Commiss ion .   The deve lopment  o f  

her  main  a f f idav i t  to  f ina l  d ra f ts  was th rough a  

process engaged  w i th  her  th rough  her  counse l ,  Adv  

Ngcuka i tob i . ”  

Do you conf i rm tha t?  

MS GIGABA:    Can you rephrase tha t  par t?  

ADV MYBURGH SC:    “The deve lopment  o f  her  main  

a f f idav i t  to  f ina l  d ra f t . . . ”  

In  o ther  words the  f i rs t  d ra f t  to  the  f ina l  d ra f t .  10 

MS GIGABA:    Yes,  okay.  

ADV MYBURGH SC:    “ . . .was  th rough a  process o f  

engagement  w i th  Adv Ngcuka i tob i . ”  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “The f ina l  d ra f ts  o f  Ms Mngoma’s  

main  a f f idav i t s  were  p rov ided to  Adv Ngcuka i tob i  in  

an  e lec t ron i c  copy fo rmat  fo r  f ina l i s ing  w i th  h is  

c l ien t ,  Ms Mngoma. ”  

Do you conf i rm tha t?  

MS GIGABA:    No.  20 

ADV MYBURGH SC:    Wel l ,  you  may not  know tha t .  

MS GIGABA:    I  do  no t  know,  because what  I  remember  

f i rs t l y  he  dropped o f f  the  USB a t  Adv Ngcuka i tob i ’s  o f f i ce  

and then he sa id  I  must  ask  the  PA to  pr in t  i t  ou t .   The PA 

re fused because outs ide  the  enve lope where  the  USB was  
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pu t  and i t  was s tap led  i t  was wr i t ten  conf ident ia l .   So she  

sa id  she does no t  want  to  p r in t  i t  ou t  because i f  she pr in ts  

i t  ou t  i t  w i l l  have the  t race  on the i r  compute r.  

ADV MYBURGH SC:    A l r igh t .  

MS GIGABA:    So  then I  ca l led  them to  say.   So what  

happened then they –  as  fa r  as  I  remember  they dropped  

o f f  the  hardcopy.  

ADV MYBURGH SC:    Bu t  I  th ink  you may be say ing  the  

same th ing ,  because when you get  to  parag raph 10:  

“My ro le . . . ”  10 

Says Mr  Masuku.  

“ . . .was to  de l i ver  the  e lec t ron i c  cop ies  o f  the  

a f f idav i t  to  Adv Ngcuka i tob i ,  the  las t  vers ion  o f  

wh ich  I  de l i vered to  h is  res idence on  

25 February  2021 . ”  

And then a t  11 :  

“The Commiss ion  rece ived the  two commiss ioned 

or ig ina l  ma in  a f f idav i t s  o f  Ms Mngoma on 6  March. ”  

I  th ink  you have accepted tha t .  

MS GIGABA:    Yes.  20 

ADV MYBURGH SC:    “S ince the  Commiss ion ’s  rece ip t  o f  

Ms Mngoma’s  ma in  a f f idav i t s  on  6  March 2021 one  

consu l ta t ion  was  he ld  on  20 March 2021 w i th  Ms  

Mngoma in  the  presence o f  Adv.  Ngcuka i tob i  

spec i f i ca l l y  to  address he r  concerns about  the  leak  
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o f  her  one main  a f f idav i t  wh ich  dea ls  w i th  he r  

ev idence to  the  med ia  and to  address any secur i t y  

concerns wh ich  is  dea l t  w i th  be low. ”  

Would  you conf i rm tha t  there  was a  consu l ta t ion  dea l ing  

w i th  those two  issues a t  wh ich  Adv Ngcuka i tob i  was 

present  on  the  20 t h  o f  March?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “A t  no  s tage dur ing  the  mee t ing  d id  

Ms Mngoma ra ise  issues w i th  the  ve rac i t y  o f  the  

contents  o f  he r  main  a f f idav i t  tha t  was leaked wh ich  10 

she now takes i ssue w i th .   She f i rs t  ra i sed issues  

about  the  con tents  o f  such  a f f idav i t  a t  a  

consu l ta t ion  he ld  on  8  Apr i l . ”  

Would  you agree w i th  tha t?  

MS GIGABA:    I  w i l l  agree.  

ADV MYBURGH SC:    A l r igh t .   When d id  you f i r s t  ra ise  

issues about  the  contents  o f  you r  a f f idav i t?  

MS GIGABA:    So  when I  rece ived a  ca l l  f rom Ci ty  Press I  

ca l led  the  sen ior  counse l .   I  to ld  h im tha t  I  rece ived a  ca l l  

f rom the  C i ty  Press and they  were  ask ing  about  my  20 

a f f idav i t .   I t  i s  no t  C i ty  Press.   I  am mak ing  a  m is take.   So 

i t  was Sunday Times.  

ADV MYBURGH SC:    Sunday Times?  

MS GIGABA:    Sunday Times.   They sa id  they have my 

ent i re  copy o f  my  a f f idav i t  and they want  me to  comment  o f  
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my a f f idav i t .   So fo r  me I  was shocked tha t  how can they  

have my ent i re  a f f idav i t .  

ADV MYBURGH SC:    Yes.  

MS GIGABA:    Because when we are  do ing  prepara t ions 

w i th  Adv Pau l  P re tor ius  he  sa id  my a f f idav i t  i s  conf ident ia l  

and w i l l  be  kep t  conf ident ia l  un t i l  I  appear  be fore  the  

Commiss ion .   So  there  was no anywhere  tha t  my a f f idav i t  

leaked to  the  med ia  be fo re  I  appear.    

So when tha t  came I  was shocked and I  ca l led  

Tembeka about  tha t  and Tembeka  to ld  them and a lso  he  10 

was upset  about  i t  as  we l l .   So  on  the  same day they sa id  

le t  us  meet ,  le t  us  ta lk  about  i t ,  wh ich  the  meet ing  took  

p lace.  

ADV MYBURGH SC:    And is  tha t  the  20  March meet ing?  I  

th ink  i t  was on a  Saturday f rom what  I  am to ld .  

MS GIGABA:    Ja ,  i t  was on the  Sa turday a f te rnoon.  

ADV MYBURGH SC:    R igh t .   Okay.   Got  anyth ing  e lse  to  

say in  re la t ion  to  tha t  paragraph?  

MS GIGABA:    Yes,  because in  the  meet ing  I  to ld  them how 

I  was not  happy because they  promised me tha t  my 20 

a f f idav i t  i s  conf ident ia l .   I t  i s  conf ident ia l ,  bu t  now when 

my a f f idav i t  was  leaked to  the  med ia  I  fe l t  l i ke  my t rus t  

w i th  the  Commiss ion  was broken  and Tembeka as  we l l  

ra ised those issues.  

 So what  Pau l  P re tor ius  sa id ,  he  sa id  they are  go ing  
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to  do  an  invest iga t ion  and they w i l l  te l l  us  the  feedback  

because each and every  copy o f  the  a f f idav i t  has mark  on  

i t .   So  they w i l l  know who leaked i t .  

ADV MYBURGH SC:    Yes.  

MS GIGABA:    I t  i s  e i ther  i t  i s  w i th in  the  Commiss ion  or  i t  

i s  Ma lus i  o r  AJ.   So unt i l  today so  I  have not  rece ived the  

feedback,  bu t  I  know tha t  there  is  s t i l l  an  invest iga t ion .  

ADV MYBURGH SC:    A l r igh t .   So tha t  i s  your  response to  

th is  parag raph?  

MS GIGABA:    Yes.  10 

ADV MYBURGH SC:    Okay.   And  the  paragraph conc ludes 

by  say ing  tha t  the  meet ing  was he ld  a lso  in  the  p resence 

o f  you r  a t to rney.   I s  tha t  cor rec t?  

MS GIGABA:    Yes,  Tembeka was there .  

ADV MYBURGH SC:    Wel l ,  i t  says  tha t  Ms Makhath in i  was  

a lso  p resent .  

MS GIGABA:    Yes,  she was. . .  [ in te rvenes]  

ADV MYBURGH SC:    I  beg your  pardon.   That  i s  a  

re ference to  the  8  Apr i l  meet ing .  

MS GIGABA:    Oh,  no .   So what  happened when we were 20 

ta lk ing  about  tha t  leak  o f  my a f f idav i t  Ms Makhath in i  was 

not  on  the  meet ing .  

ADV MYBURGH SC:    That  acco rds w i th  the  pa ragraph.   

Sor ry,  I  lead you as t ray.   A l r igh t  and then secur i t y  concerns 

o f  Ms Mngoma.  
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“The Commiss ion  in i t ia l l y  consu l ted  w i th  Ms  

Mngoma in  the  p resence o f  Adv Ngcuka i tob i  on  20  

and 21 January. ”  

Would  you conf i rm tha t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “On both  days Ms Mngoma was. . . ”  

. . .  [ in te rvenes]   

UNKNOWN FEMALE:    I  am so r ry.   I  apo log i se .   I  am t ry ing  

to  ge t  a  b i t  o f  a t ten t ion .  

CHAIRPERSON:    Yes.  10 

UNKNOWN FEMALE:    Cha i r,  I  thought  i t  was impor tan t  to  

p robab ly  go  back to  tha t  parag raph,  because you w i l l  

rea l i se ,  Cha i r,  tha t  we h igh l igh t  there  no t  on l y  in  the 

a f f idav i t  bu t  in  the  le t te r  f i l ed  as  a  c la r i f i ca to ry  a f f idav i t  to  

the  Commiss ion  on  the  th ree  concerns tha t  Ms Mngoma 

ra ised in  the  two meet ings tha t  a re  be ing  dea l t  w i th  in  th is  

par t i cu la r  paragraph and she says in  the  c la r i f i ca tory  

a f f idav i t  tha t  the  f i rs t  i ssue was the  fac t  tha t  her  a f f idav i t  

was leaked.   Second ly  tha t  ce r ta in  in fo rmat ion  tha t  she d id  

no t  know was then conta ined in  the  a f f idav i t  and fu r ther  the  20 

issues o f  secur i t y  concerns,  e tce te ra .  

 Now the  on ly  reason I  am ra i s ing ,  Cha i r,  i s  so  tha t  i t  

does not  become f rom the  quest ion  tha t  i s  ra ised  by  Mr  

Myburgh,  i t  jus t  on ly  seems to  i l lus t ra te  two concerns,  in  

the  secur i t y  concern  and the  issue o f  the  leak  o f  the  
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a f f idav i t  and I  th ink  i t  ought  to  be  c la r i f ied  to  Ms Mngoma 

tha t  the  issues tha t  she had ra ised in  those meet ing  and  

the  second t ime w i th  the  a t to rney,  Ms Makhath in i ,  was the  

issue o f  the  change in  the  content  o f  the  a f f idav i t .   I  th ink  

i t  i s  impor tan t  to  c la r i f y  tha t ,  Cha i rperson.  

ADV MYBURGH SC:    Sor ry.  

CHAIRPERSON:    I  do  no t  know whethe r  you have got  the  

a f f idav i t  tha t  Mr  Myburgh is  go ing  th rough.   Ja ,  because in  

the  next  sec t ion  tha t  he  wou ld  be  dea l ing  w i th  i t  has  go t  

the  head ing  secur i t y  concerns o f  Ms Mngoma and when i t  10 

dea ls  w i th  secur i t y  concerns i t  goes back to  January.   So,  

i t  i s  go ing  to  dea l  w i th  tha t . . .  [ in te rvenes]  

ADV MYBURGH SC:    I f  I  may.   Yes,  we l l  I  th ink  my 

learned f r iend ’s  po in t  i s  abou t  the  meet ing  o f  the 

8 t h  o f  Apr i l .  

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:    What  th is  paragraph says is  tha t  Ms 

Mngoma a t  12  d id  no t  ra ise  concerns about  the  content  o f  

her  a f f idav i t  a t  the  Saturday mee t ing .   On the  8 t h  o f  Apr i l  

she  d id  ra ise  concerns and,  yes ,  we a re  go ing  to  come to  20 

tha t .   Mr  Sakh i le  does not  dea l  w i t h  i t  here . . .  [ in te rvenes]  

CHAIRPERSON:    Okay.  

ADV MYBURGH SC:    Bu t  I  am go ing  to  take  he r  jus t  to  

a l lay  my learned  f r iend ’s  fea rs .   I  am go ing  to  t ake  her  

back to  he r  a f f idav i t  when I  have comple ted  th is  one .  
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CHAIRPERSON:    Okay,  a l r igh t .   Okay.  

UNKNOWN FEMALE:    Thank you.   Thank you,  Cha i r.  

CHAIRPERSON:    Thank you.  

ADV MYBURGH SC:    Then a t  pa rag raph 14 on bo th  days,  

th is  i s  on  the  20 t h  and the  21 s t  o f  January :  

“On both  days Ms Mngoma was o f fe red  secur i t y  i f  

she  fe l t  tha t  her  l i fe  was in  danger. ”  

Would  you conf i rm tha t?  

MS GIGABA:    In  the  beg inn ing  they asked me do I  need a  

secur i t y  and then  I  sa id  no ,  because the re  was noth ing  tha t  10 

w i l l  make me wanted secur i t y.   When I  wanted the  secur i t y  

I  to ld  them when I  needed i t  and they sa id  they w i l l  con tac t  

me and they d id  no t .  

ADV MYBURGH SC:    So  le t  us  go  th rough the  chrono logy  

because you seem to  be  agree ing  w i th  what  Mr  Masuku 

says.  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    On 15 –  paragraph 15:  

“On both  those dates  Ms Mngoma ind ica ted  tha t  she  

was not  sca red and w i l l  con t inue w i th  the  20 

prepara t ion  o f  he r  main  a f f idav i t . ”  

That  i s  –  I  unders tand what  you say.  

MS GIGABA:    Yes,  I  d id .  

ADV MYBURGH SC:    Then he goes on to  say:  

“Subsequent  to  the  meet ings  in  paragraph 13 
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above,  I  had a  number  o f  te lephon ic  in te rac t ions  

w i th  Ms Mngoma regard ing  th rea ts  she had rece ived  

v ia  he r  te lephone  and in  pe rson. ”  

You conf i rm tha t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “ I  immedia te ly  took up  these  mat te rs  

w i th  the  Commiss ion ’s  Head o f  Secur i t y.   On 

10 March 2021 I  he ld  a  d iscuss ion  w i th  Ms Mngoma  

fo l low ing add i t iona l  th rea ts  she had rece ived and I  

a lso  reminded he r  tha t  the  Commiss ion  i s  awa i t ing  10 

fo r  her  to  e lec t  a  secur i t y  a r rangement  tha t  she 

requ i res  so  tha t  the  ar rangements  can be ac t ioned. ”  

Would  you conf i rm tha t?  

MS GIGABA:    So ,  I  can conf i rm but  the  way he i s  pu t t ing  

i t ,  tha t  i s  no t  the  way he put  i t  to  me.  

ADV MYBURGH SC:    A l r igh t ,  bu t  you conf i rm the  

parag raph?  

MS GIGABA:    I  con f i rm the  pa rag raph,  bu t  i t  was the  

secur i t y  was go ing  to  contac t  me,  no t  the  o ther  way  

around.  20 

ADV MYBURGH SC:    The secur i t y  wou ld  contac t  you?  

MS GIGABA:    Yes,  tha t  i s  what  he  sa id .   He sa id  he  is  

go ing  to  ta lk  to  h is  Head o f  Secur i t y  and the  Head o f  

Secur i t y  w i l l  ca l l  me and the  Head  o f  Secur i t y  d id  no t  ca l l  

me.  
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ADV MYBURGH SC:    Wel l ,  you  see what  he  says.   He was 

wa i t ing  fo r  you to  e lec t  a  secur i t y  a r rangement .  

MS GIGABA:    So  wh ich  means tha t  i t  was  

miscommunica t ion  then.   A lso  how I  was go ing  to  contac t  

the  Head o f  Secur i t y  because I  d id  no t  have the i r  numbers  

and I  do  no t  even  know them.  

ADV MYBURGH SC:    You were  no t  go ing  to  contac t  the  

Head o f  Secur i t y.   You were  go ing  to  contac t  h im.  

MS GIGABA:    Bu t  I  ca l led  h im.  

ADV MYBURGH SC:    A l r igh t ,  we l l  there  as  you say there  10 

must  be  some k ind  o f  m iscommunica t ion .  

CHAIRPERSON:    On the  issue o f  secur i t y  a r rangement ,  

what  was your  unders tand ing?  He  ta lks  about  he  says the  

Commiss ion  was  wa i t ing  fo r  you to  e lec t  a  secur i t y  

a r rangement .   What  was your  unders tand ing  about  secur i t y  

a r rangement  i f  you  had any unders tand ing?  

MS GIGABA:    So  my own unders tand ing ,  so  Sakh i le  sa id  

to  me I  am go ing  to  ta lk  to  the  Head o f  Secur i t y.   I  w i l l  hear  

what  they can prov ide ,  because we  do prov ide  secur i t y.   So 

based on what  i s  happen ing  they w i l l  lead us  what  we need  20 

to  do .   I t  i s  e i ther  i t  i s  a  p lace  o f  sa fe ty  o r  they g i ve  me the  

bodyguard .   So i t  was most  o f  tha t  and then he sa id  he  w i l l  

come back to  me  and he d id  no t  come back to  me .   So I  

was wa i t ing  fo r  h im to  come back to  me what  d id  the  Head 

o f  Secur i t y  say.  
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CHAIRPERSON:    Okay.  

ADV MYBURGH SC:    A l r igh t  and then a t  parag raph  19:  

“On 20 March a  meet ing  was ar ranged w i th  Ms  

Mngoma in  the  presence o f  Adv Ngcuka i tob i  a t  

wh ich  the  Commiss ion ’s  Head o f  Secur i t y  took her  

th rough va r ious secur i t y  op t ions ava i lab le  to  he r.   

The meet ing  conc luded w i th  in fo rming Ms Mngoma 

tha t  she needs to  contac t  me once  she has dec ided  

on a  secur i t y  a r rangement . "  

D id  you have th i s  meet ing  on  the  20 t h  o f  March w i th  Adv  10 

Ngcuka i tob i  and the  Head o f  Secur i t y?  

MS GIGABA:    Yes. . .  [ in te rvenes]   

ADV MYBURGH SC:    So  tha t  i s  the  Saturday meet ing .  

MS GIGABA:    Yes,  he  was there  a lso ,  bu t  a lso  s t i l l  the 

same.   In  the  meet ing  Tembeka ra ised those concerns.   I  

ra ised the  concern  as  we l l  and the  Head o f  the  Secur i t y  

was there .   Then they sa id  they w i l l  con tac t  me how 

every th ing  w i l l  be  s t ruc tu red and they d id  no t  contac t  me.    

So I  am not  sure  where  the  m iscommunica t ion  was ,  

because fo r  me I  was wa i t ing  fo r  them to  te l l  me.   Because  20 

even on the  mee t ing  no  one gave  me the  number  o f  th is  

Head o f  Secur i t y  to  contac t  them.  

ADV MYBURGH SC:    Yes,  bu t  Ms Mngoma,  look  a t  what  i t  

says  a t  19 .  

MS GIGABA:    What  i t  says .  
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ADV MYBURGH SC:    The meet ing  conc luded w i th  

in fo rming Ms Mngoma tha t  she needs to  contac t  me,  no t  

the  Head o f  Secur i t y,  once she has dec ided on the  secur i t y  

a r rangement .   That  i s  what  Mr  Masuku says tha t  you 

shou ld  contac t  h im,  no t  the  Head o f  Secur i t y.  

MS GIGABA:    Bu t  in  the  meet ing  the  Head o f  Secur i t y  was 

there .   They sa id  to  me he i s  the  guy who dea ls  w i th  the  

secur i t y  and they  exp la ined two ways o f  the  secur i t y  how 

the  secur i t y  i s  be ing  o f fe red  to  w i tnesses and then they 

sa id  they w i l l  con tac t  me,  then we w i l l  d iscuss wh ich  one is  10 

good fo r  me.  

Because we d id  no t  agree on the  meet ing  wh ich  one  

is  good fo r  me in  te rms o f  I  am go ing  to  a  p lace  o f  sa fe ty  

o r  they are  g i v ing  me the  bodyguard .   So I  was wa i t ing  fo r  

the i r  ca l l  when they are  done tha t  what  a re  we do ing .   So i t  

was not  l i ke  I  was supposed to  contac t  them.  

ADV MYBURGH SC:    A t  paragraph 20:  

“On the  8 t h  o f  Apr i l  a  fu r the r  mee t ing  be tween the  

Commiss ion  and Ms Mngoma and he r  lega l  

rep resenta t i ve ,  Ms Makhath in i ,  occu r red .   A t  the  20 

end o f  these meet ings I  aga in  adv ised Ms Mngoma 

tha t  the  Commiss ion  is  s t i l l  awa i t ing  fo r  her  to  

adv ise  on  wh ich  secur i t y  op t ion  she chooses and  

she in fo rmed me tha t  she w i l l  ge t  back to  me. ”  

What  do  you say about  tha t?  
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MS GIGABA:    So  tha t  was a f te r  I  appeared  a t  the  

Commiss ion .   My lawyer  ca l led  me.   He sa id  Sakh i le  ca l led .   

He was ask ing  do  I  s t i l l  want  the  secur i t y,  wh ich  I  sa id  

because I  a l ready appeared a t  the  Commiss ion  so  I  do  no t  

need the  secur i t y.  

ADV MYBURGH SC:    The 8 t h  o f  Apr i l  was before  you  

appeared befo re  the  Commiss ion .  

MS GIGABA:    What  happened before  I  appeared?  

CHAIRPERSON:    Mr  Masuku  says th is  was  on the  

8 t h  o f  Apr i l  there  was a  meet ing  he  says be tween the  10 

Commiss ion  and yourse l f  and your  lega l  representa t i ve  a t  

the  t ime,  Ms Gwal i  Makhath in i .   He says there  was a  

meet ing .  

He says a t  the  end o f  tha t  meet ing  he  aga in  adv i sed  

you tha t  the  Commiss ion  was s t i l l  wa i t ing  fo r  you to  adv ise  

on  wh ich  secur i t y  op t ion  you were  choos ing and he says 

you in fo rmed h im  tha t  you wou ld  ge t  back to  h im.  

MS GIGABA:    I  do  no t  remember  tha t .  

CHAIRPERSON:    You do not  remember  tha t .  

MS GIGABA:    No.  20 

ADV MYBURGH SC:    You do not  remember?  

MS GIGABA:    No,  I  do  no t  remember  tha t  k ind  o f  

conversa t ion  tha t  I  wou ld  ge t  back to  Sakh i le  about  th is .  

ADV MYBURGH SC:    I  beg your  pardon?  

MS GIGABA:    I  do  no t  remember  tha t  par t .   Maybe my 
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lawyer  does.   I  do  no t .  

CHAIRPERSON:    Okay.   You do not  remember  mee t ing  on  

the  8 t h  o f  Apr i l?  

MS GIGABA:    I  remember  the  meet ing  bu t  I  do  no t  

remember  the . . .  [ in te rvenes]  

CHAIRPERSON:    Much o f  the  d iscuss ion .  

MS GIGABA:    Yes,  l i ke  I  do  no t  remember  tha t .  

CHAIRPERSON:    Okay.  

ADV MYBURGH SC:    Then i t  says :  

“Ms Mngoma appeared a t  the  Commiss ion  on  10 

26 Apr i l  and up to  such date  Ms Mngoma had not  

adv ised me o f  the  secur i t y  op t ion  she wanted. ”  

MS GIGABA:    I  am not  sure  where  the  Commiss ion  was 

wa i t ing  fo r  me to  adv i se  on  tha t ,  because fo r  me I  was 

wa i t ing  fo r  the  Commiss ion .   So they were  wa i t ing  fo r  me.   

I  was wa i t ing  fo r  them.  

ADV MYBURGH SC:    Can I  jus t  ask  you someth ing ,  Ms  

Mngoma?  26  Apr i l ,  was tha t  the  even ing  tha t  you gave 

ev idence remember  la te  in to  the  n igh t?  

MS GIGABA:    Say tha t  aga in .  20 

ADV MYBURGH SC:    26  Apr i l ,  was tha t  the  even ing  tha t  

you gave ev idence la te  i n to  the  n igh t?   Remember  g i v ing  

ev idence?  

MS GIGABA:    Say tha t  aga in .  

ADV MYBURGH SC:    On the  26 t h  o f  Apr i l ,  was tha t  the  
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even ing  tha t  you gave ev idence la te  in  to  the  n igh t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    R igh t .   Do you remember  tha t  I  read 

in to  the  record  my ins t ruc t ions f rom Mr  Masuku tha t  he  had 

asked you put  op t ions,  tha t  you d id  no t  come back,  you d id  

no t  come back?   You remember  me put t ing  tha t  on  the  

record?  

MS GIGABA:    Yes,  bu t  when we were  d iscuss ing  tha t  on  

the  meet ings i t  was not  up  to  me to  come back to  them.  

ADV MYBURGH SC:    Yes,  bu t  even a f te r  you gave 10 

ev idence you s t i l l  d id  no t  go  back  to  Mr  Masuku.   I  mean,  

you then knew what  h is  pos i t ion  was.  

MS GIGABA:    What  h is  pos i t ion  was?  

ADV MYBURGH SC:    That  he  was wa i t ing  fo r  you to  come 

back to  h im wi th  wh ich  op t ion  you wanted.  

MS GIGABA:    I  do  no t  know tha t ,  tha t  they were  wa i t ing  

fo r  me.   What  I  know they were  supposed to  ca l l  me and 

te l l  me.  

ADV MYBURGH SC:    No,  you see,  you are  

m isunders tand ing  me.   When you  say you d id  no t  know 20 

they were  wa i t ing  fo r  you,  tha t  is  what  I  to ld  the  DCJ,  I  

p laced on record  tha t  even ing ,  I  had a  spreadsheet  where  I  

read in to  the  reco rd  what  Mr  Masuku was say ing .  

MS GIGABA:    What  Mr  Masuku was say ing?  

ADV MYBURGH SC:    He was say ing  tha t  he  asked you to  
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come back to  h im,  tha t  you had  not  come back  to  h im 

repeated ly.   

MS GIGABA:    What  i s  repeated ly?   I s  i t  d i f fe ren t  t imes 

when he. . .  [ in te rvenes]  

CHAIRPERSON:    Le t  me put  i t  th is  way.   You remember  

when you gave the  ev idence fo r  the  f i rs t  t ime.  

MS GIGABA:    Yes.  

CHAIRPERSON:    You d id  say  tha t  o r  you expressed 

concerns,  maybe  cr i t i c i sm tha t  the  Commiss ion  had not  

taken ca re  o f  you r  secur i t y  concerns.   You remember  tha t?  10 

MS GIGABA:    Yes.  

CHAIRPERSON:    And dur ing  your  ev idence Mr  Myburgh  

sa id  a t  some s tage he had been in fo rmed by  Mr  Masuku  

what  the  pos i t ion  was as  fa r  as  Mr  Masuku was concerned.  

MS GIGABA:    Yes.  

CHAIRPERSON:    And he sa id  tha t  Mr  Masuku ’s  vers ion  

was tha t  they were  wa i t ing  fo r  you to  come back to  them 

about  wh ich  I  th ink  secur i t y  op t ion  you were  choos ing .   And 

you d id  say i f  I  reca l l  cor rec t l y  what  you say now,  namely  

tha t  they were  supposed to  contac t  you,  bu t  he  was  say ing  20 

you were  the  one  who was supposed to  come back to  them.  

 So what  Mr  Myburgh is  pu t t ing  to  you is  he  wants  

you to  conf i rm whether  you remember  tha t  tha t  even ing  he 

d id  te l l  you  tha t  Mr  Masuku ’s  vers ion  was tha t  they were  

wa i t ing  fo r  you to  come back to  them about  wh ich  secur i t y  
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a r rangement  you  were  choos ing  and tha t  they had been  

ask ing  you to  come back to  them.   That  i s  what  he  wants  

you to  conf i rm whether  you remember  h im say ing  tha t  to  

you on tha t  even ing .  

MS GIGABA:    I  remember  h im ask ing  me tha t ,  bu t  there  

was no way where  I  knew tha t  I  had to  te l l  them which  

op t ion  am I  choos ing .   Because I  thought  the  Commiss ion  

was go ing  to  ca l l  me and say there  is  th is  and th is ,  wh ich  

one are  you choos ing .   Because every  t ime when the re  was 

a  th rea t  because there  was a  t ime where  I  was supposed to  10 

come to  the  Commiss ion  and then tha t  t ime I  was rece iv ing  

a  lo t  o f  th rea ts  and a lso  I  to ld  Sakh i le  about  i t .    

So  when the re  was someth ing  happen ing  I  used to  

ca l l  Sakh i le  and Sakh i le  w i l l  say  I  w i l l  go  to  them,  then I  

w i l l  come back to  you and he ha rd l y  come back to  me.   So I  

d id  no t  know when –  what  I  was supposed to  do  because i f  

I  ca l l  h im I  sa id  t here  is  someth ing  l i ke  th is ,  then he sa id  I  

am go ing ,  then he does not  come back to  me.   So I  am not  

sure  how I  was supposed to  come back to  h im because I  

a l ready to ld  h im.  20 

So fo r  me on my s ide  in  my own unders tand ing  I  

was wa i t ing  fo r  someone f rom the  Commiss ion  to  te l l  me.   I  

rece ived a  ca l l  f rom Sakh i le ,  he  sa id  we must  contac t  you  

and here  is  the  –  what  we can o f fe r  as  the  Commiss ion .   

Which  one a re  you choos ing?  Then I  was wa i t ing  to  
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choose f rom tha t .   So I  th ink  maybe i t  was a  

m iscommunica t ion ,  bu t  th is  i s  wha t  I  know.  

CHAIRPERSON:    Mr  Myburgh.  

ADV MYBURGH SC:    Thank you.   He then says a t  

parag raph 22 a t  page 1027.26:  

“ I  on ly  learn t  th rough Ms Mngoma’s  

supp lementary /c la r i f i ca t ion  a f f idav i t  da ted  

18 May 2021 tha t  Ms Mngoma no longer  requ i res  

secur i t y. ”  

MS GIGABA:    Yes,  tha t  i s  t rue .   A f te r  I  appeared they 10 

ca l led  my lawyer  and my lawyer  to ld  me tha t  Sakh i le  asked  

tha t  do  I  need the  secur i t y  and the  Commiss ion  wants  to  

o f fe r,  then I  sa id  I  do  no t  th ink  I  s t i l l  need i t  because I  

a l ready appeared  to  the  Commiss ion .  

ADV MYBURGH SC:    Then he dea ls  w i th  the  leak o f  you r  

a f f idav i t  a t  paragraph 23:  

“On 12 March 2021 the  Commiss ion  emai led  Ms  

Mngoma’s  one main  a f f idav i t  wh ich  dea ls  w i th  the  

substance o f  her  ev idence in  i t s  en t i re ty  to  the  lega l  

rep resenta t i ves  o f  Mr  G igaba and Mr  AJ Gupta .   20 

Th is  was done in  compl iance w i th  Ru le  3 .3  o f  the  

Commiss ion ’s  pub l i shed ru les .   The remain ing  

par t ies  who may be imp l ica ted  by  her  ev idence on ly  

rece ived ex t rac ts  o f  such a f f idav i t  a t tached to  

Ru le  3 .3  no t ices  wh ich  re la ted  to  each o f  them. ”  
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So  I  th ink  you do know tha t  the  a f f idav i t ,  the  fu l l  a f f idav i t  

was sent  to  Mr  G igaba and Mr  AJ Gupta  and tha t  caused  

you some concern .   Cor rec t?  

MS GIGABA:    I  myse l f  and Adv Tembeka,  we on ly  knew 

tha t  they wou ld  send i t  to  Malus i  and Tembeka to ld  me 

tha t .   So tha t  my a f f idav i t  was sent  to  AJ,  i t  i s  me who to ld  

Tembeka because I  heard  f rom someone f rom the  

Commiss ion  who  sa id  there  are  two peop le  who has my 

a f f idav i t ,  i t  i s  AJ and Mr  G igaba and then I  to ld  Tembeka.    

Then Tembeka was l i ke  Pau l  d id  no t  te l l  me tha t  he  10 

w i l l  g ive  your  a f f idav i t  to  AJ and  why he is  g iv ing  your  

a f f idav i t  to  AJ because AJ does not  want  to  coopera te  w i th  

the  Commiss ion .   And Tembeka ra ised tha t  on  the  meet ing  

why my a f f idav i t  was g iven to  AJ Gupta  because both  o f  us 

were  no t  to ld .   So we on ly  l earn  about  tha t  when my 

a f f idav i t  was a l ready leaked.  

ADV MYBURGH SC:    Bu t  you do not  p ro fess  to  know 

about  the  work ings o f  Ru le  3 .3  o f  the  Commiss ion ’s  ru les?  

MS GIGABA:    Th is  Tembeka to ld  me about  the  ru le ,  bu t  

based on ly  in  my  a f f idav i t  was g i ven to  Malus i  and I  asked  20 

h im why.   So he exp la ined what  Ru le  3 .3  meant .  

ADV MYBURGH SC:    A t  paragraph 24:  

“On 20 March I  was ca l led  by  Ms Mngoma when she  

in fo rmed me tha t  she was contac ted  by  the  Sunday 

Times journa l i s t  want ing  he r  comments  on  he r  one 
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ma in  a f f idav i t  wh ich  dea ls  w i th  he r  ev idence tha t  Ms  

Mngoma submi t ted  to  the  Commiss ion  and wh ich  

was in  the  possess ion  o f  the  journa l i s t . ”  

I  th ink  you have a l ready dea l t  w i th  tha t .  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    A t  25 :  

“ I  then immedia te ly  commenced  the  process o f  

invest iga t ing  the  source  o f  the  leak o f  Ms Mngoma’s  

a f f idav i t  to  the  med ia .   The Commiss ion  a lso  

successfu l l y  took  s teps necessary  to  p revent  the  10 

pub l i ca t ion  o f  such a f f idav i t  tha t  wou ld  have been in  

v io la t ion  o f  the  regu la t ions  govern ing  the  

Commiss ion . ”  

Would  you conf i rm tha t?  

MS GIGABA:    Yes.  

ADV MYBURGH SC:    “ I  per fo rmed var ious inves t iga t ion  

procedures inc lud ing  ob ta in ing  the  copy tha t  was in  

possess ion  o f  the  Sunday Times and conducted  

deta i led  invest iga t ions on  the  Commiss ion ’s  in te rna l  

p rocesses pr io r  to  and up to  send ing  out  Ms 20 

Mngoma’s  main  a f f idav i t  to  imp l ica ted  par t ies  in  

compl iance w i th  Ru le  3 .3  and a lso  got  ass i s tance  

f rom the  Commiss ion ’s  Data  Forens ic  Techno logy  

Depar tment . ”  

Wi l l  you  accept  tha t?  



21 MAY 2021– DAY 400 
 

Page 80 of 281 
 

MS GIGABA:    I  do  no t  know.   I  th ink  i t  was an  

invest iga t ion .  

ADV MYBURGH SC:    “My f ina l  conc lus ion  is  tha t . . . ”  

Says Mr  Masuku:  

“ . . . i s  tha t  I  am not  ab le  to  ident i fy  wh ich  o f  the  two 

a f f idav i t s  ment ioned in  paragraph 23 above was  

leaked as  bo th  documents ’ e lec t ron i c  

s tamp/ ident i f ie rs  a re  the  same.   The l im i ted  

resources o f  the  Commiss ion  does not  pe rmi t  

conc lus i ve  ver i f i ca t ion . ”  10 

I  assume tha t  a lso  fa l l s  ou ts ide  o f  your  knowledge.  

MS GIGABA:    Yes,  i t  i s  ou ts ide  o f  my knowledge.  

CHAIRPERSON:    So  but  you unders tand tha t  las t  

parag raph?  

MS GIGABA:    I  unders tand i t ,  bu t  i t  jus t  i t  i s  shock ing  

because in  the  meet ing  they sa id  to  me each and every  

copy o f  the  a f f idav i t  has a  mark  on .   When they w i l l  do  the  

invest iga t ion  they w i l l  know who leaked the  a f f idav i t ,  

because I  sa id  to  them I  thought  i t  was the  Commiss ion  

who leaked i t  and they wanted to  know why I  thought  i t  i s  20 

the  Commiss ion .    

So I  sa id  I  thought  i t  was the  Commiss ion  because 

myse l f  and Tembeka d id  no t  have the  copy and then we d id  

no t  know tha t  AJ  has the  copy.   We thought  i t  was Malus i .   

And then  Tembeka ra ised concerns about  Malus i  leak ing  
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the  a f f idav i t  because he was l i ke  i t  does not  make sense 

fo r  h im why wou ld  Malus i  leak  the  a f f idav i t  because he is  

imp l ica ted  on the  a f f idav i t .  

And the  fac t  tha t  when I  was ca l l ed  by  C i ty  Press 

be fore ,  no t  the  Sunday Times,  when they ca l led  me they 

sa id  where  is  your  a f f idav i t  and  tha t  t ime we were  s t i l l  

pu t t ing  togethe r.   I  d id  no t  even have my a f f idav i t  and tha t  

t ime i t  was jus t  the  in fo rmat ion .   We d id  no t  even take  an 

agreement  tha t  we are  go ing  to  the  Commiss ion  o r  a re  you 

go ing  to  use i t .  10 

So when they ca l led  me,  so  the  lady,  the  journa l i s t  

sa id  to  me we want  your  a f f idav i t .   Where  are  you?  We 

can come and take the  copy.   We wi l l  b r ing  i t  back.   We do 

tha t  w i th  the  o ther  peop le .   And I  to ld  the  Commiss ion  tha t  

the  journa l i s t  sa id  to  me they have the i r  own peop le  a t  the  

Commiss ion  who  leaked the  a f f idav i t .   So tha t  was my 

reason I  thought  the  Commiss ion  leaked my a f f idav i t .  

CHAIRPERSON:    Okay.   Mr  Myburgh.  

ADV MYBURGH SC:    Cha i rperson,  I  see tha t  i t  i s  a lmost  

11 :30 .   Would  th is  be  a  conven ien t  t ime perhaps to  take  a  20 

shor t  b reak and I  can then see what  o ther  quest ions I  have  

fo r  Ms Mngoma?  I  do  need to  take  her  to  a  few paragraphs  

in  her  supp lementary  or  cor rec t ing  a f f idav i t .  

CHAIRPERSON:    Okay,  we w i l l  take  the  tea  ad journment  

now and we w i l l  resume a t  11 :45 .  
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 We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay let  us cont inue Mr Myburgh.  

ADV MYBURGH SC:   Thank you Chairperson.  Ms Gigaba 

you wi l l  be happy to know that  I  have only a few quest ions 

lef t  for you.   You wi l l  be happy to know that  I  have only got  a 

few quest ions lef t  for you.   Al r ight .   Is your microphone on?  

Can I  ask you to go to your  supplementary/c lar i fy ing 

aff idavi t?  That  is at  page 1027.8 10 

MS GIGABA:   Which one is i t?  Is i t  th is one? 

ADV MYBURGH SC:   Ja.   Towards the end of  that  f i le  again.  

MS GIGABA:   What number?  1027.  

ADV MYBURGH SC:   1027.8.   Are you there?   

MS GIGABA:   I  am there.  

ADV MYBURGH SC:   A l r ight .   I  just  want to deal  wi th one or  

two of  the concerns that  your raise here but  perhaps I  could 

just  start  off  by asking you to go to 1027.11 and to paragraph 

4.   There you say that  you submi t t ing this aff idavi t  – you 

should be understood to waive any your r ights but  you go on 20 

to say:  

“ I  conf i rm that  some of  the concerns 

expressed therein were also raised by me 

during my ora l  test imony and part l y  

addressed by the Chairperson. ”  
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 You see that? 

MS GIGABA:   No is that  what number? 

ADV MYBURGH SC:   Paragraph 4 at  page 1027.11.   I t  is – I  

th ink i t  is the next  page.    

MS GIGABA:   Okay I  am there.  

ADV MYBURGH SC:   I  th ink the only point  that  I  make is I  do 

not  want  to have to rehash things that  you expressed in your  

oral  test imony and were as you say part ly addressed by the 

Chairperson.  

MS GIGABA:   Yes.  10 

ADV MYBURGH SC:   I  mean - amongst  those things was you 

recal l  as you do in th is aff idavi t  complaining about  a change 

in evidence leaders.   You wi l l  remember that  the Chairperson 

explained to you the ci rcumstances under which that  

occurred.  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   I  do not  00:03:18 we need to – we 

need not  re-t raverse that  now.   

MS GIGABA:   I  remember.  

ADV MYBURGH SC:   And so that  was addressed,  correct? 20 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   Okay.   So I  just  want to then pick on 

one or two th ings.   I f  I  can take you to paragraph 2.2 you 

deal  there wi th the ci rcumstances under which your aff idavi t  

was signed and you wi l l  conf i rm that  that  was an interact ion 
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between you and Advocate Ngcukai tobi  SC.  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And he was at  al l  t imes up unt i l  you 

signed your aff idavi t  and even thereaf ter for a whi le your  

counsel ,  Correct? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   I f  you go to paragraph 2.4 you say that  

you had raised concerns wi th the commission’s decision to  

change evidence leaders that  we have deal t  wi th.   And you 

go on to say later  that  through no faul t  of  h is own I  was not  10 

given a proper handover resul t ing in  you having to  rehash 

consul tat ions I  had.   And then what  I  want  to  deal  wi th is  the 

resul t  of  th is was that  the concerns I  or ig inal ly raised wi th  

Pretor ius were not  known to Myburgh.  

 Now i f  I  can just  take you to paragraph 2.5 i t  seems 

that  the concerns that  you say you raised wi th Mr Pretor ius 

were more speci f ical ly the very fact  that  the aff idavi t  

contained informat ion that  I  had no independent knowledge 

of  and as a resul t  created discomfort  that  I  had addressed 

with Pretor ius SC.  20 

 Is that  correct .  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   so those were the concerns that  you 

say you raised wi th Mr Pretor ius.  

MS GIGABA:   Ys.  
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ADV MYBURGH SC:   Now I  take i t  that  that  was before you 

signed your aff idavi t  because we know that  af ter you signed 

the aff idavi t  there were two consul tat ions.  There was the 20 

March the Saturday and the 8t h Apr i l .   So I  take i t  that  these 

concerns you say you raised were before you s igned your  

aff idavi t?  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   A l r ight .   Now what Mr Pretor ius says is  

he cannot recal l  th is but  what the posi t ion was that  was 

adopted by the commission was that  you were represented 10 

independent ly  by your own senior counsel  –  that  senior  

counsel  was responsible for set t l ing and f inal is ing the 

aff idavi t  and i t  was up to him to do so.   Can you dispute that  

that  was the posi t ion that  was adopted by the commission? 

MS GIGABA:   Chai r  may I  come in br ief ly? 

CHAIRPERSON:   Ja.  

MS QOFA SC:   I  would th ink that  the quest ion being ra ised 

to the wi tness would be rather unfai r  for two reasons.   The 

ru les and the provisions and regulat ions of  how the 

commission is run once there are legal  representat ives 20 

represent ing a part icu lar wi tness to  the commission may not  

in thei r  part icular detai l  be known to the cl ient  and I  say this 

wi thout  having – wi thout  having to say that  Ms Gigaba would 

say wel l  I  knew I  did not  know to the det r iment of  Mr 

Ngcukai tobi  whom I  be l ieve did what was necessary at  the 
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t ime and in  h is  consul tat ions w i th cl ient  fe l t  that  I  am 

consul t ing I  am assist ing the cl ient  and not  because he 

would say to him the commission provides that  Rule what – 

what that  th is is how I  must  do i t .  

CHAIRPERSON:   Just  hang on one second.   Please remind 

what the quest ion was Mr Myburgh? 

ADV MYBURGH SC:   Wel l  what  I  put  to the wi tness was that  

the commission adopted the posi t ion as i t  does in al l  of  

these simi lar cases that  the wi tness was independent ly 

represented by senior counsel  who was tasked with f inal is ing 10 

and set t l ing the aff idavi t  and ul t imately i t  was for him to do 

that  and affect  whatever changed he considered appropriate.   

That  is a simple proposi t ion and that  is how the commission 

works as you know Chairperson so I  might  be unfair  in  

put t ing that  Ms Gigaba.  

CHAIRPERSON:   Yes.   

ADV MYBURGH SC:   But  I  am going to put  the… 

CHAIRPERSON:   Wel l  I  am not  sure how – why i t  is unfai r.   

Let  me now hear what you say.  

MS QOFA SC:   Chair  I  was . .  20 

CHAIRPERSON:   Is there any problem with that? 

MS QOFA SC:   No what I  was saying was maybe the fai rer 

way of  put t ing i t  is to  probably inform Ms Mngoma how this  

commission works.  

ADV MYBURGH SC:   Yes.  
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MS QOFA SC:   Rather than to say this is the posi t ion that 

the commission takes in deal ing wi th a part icular  matter 

because my submission wi l l  be she would not  know the 

posi t ion that  the commission has taken in deal ing wi th  

wi tnesses in part icular.  

CHAIRPERSON:   In which case she wi l l  say so.  

MS QOFA SC:   In which case but  Chair  for her to be sa id 

you accept  that  th is is the posi t ion that  the commission has 

taken.  

CHAIRPERSON:   She might  say I  do not  accept  because I  do 10 

not  know which would be fai r  is i t  not? 

MS QOFA SC:   Thank you Chai r.  

CHAIRPERSON:   Ja.   Okay.   Ms Gigaba … 

MS GIGABA:   You real ly l ike people ’s ( inaudible).  

CHAIRPERSON:   No wel l  last  t ime – last  t ime you remember 

I  asked you whether you prefer Mngoma or Gigaba and you 

ei ther i t  is f ine.   Okay I  am going to change now.  

MS GIGABA:   Okay.  

CHAIRPERSON:   But  I  th ink you – you probably did not  get  

t ime to have your tea I  th ink we must adjourn and give you a 20 

chance to f in ish your tea because I  do not  want you to be… 

MS GIGABA:   Because I  am too ( inaudible).  

CHAIRPERSON:   Dr inking tea whi le  you are giving ev idence.   

Let  us take a f ive-minute adjournment and then when we 

come back she wi l l  be done.  We adjourn.  



21 MAY 2021– DAY 400 
 

Page 88 of 281 
 

HEARING RESUMES 

CHAIRPERSON:   Okay shal l  I  say Ms Mngoma now or Ms 

Gigaba maybe the problem is Ms Gigaba.  

MS GIGABA:    E ish you can say Ms Mngoma.  

CHAIRPERSON:   Ms Mngoma.  Okay al r ight .   Okay.   I  th ink 

the issue that  was raised by Ms Mngoma’s counsel  has been 

clar i f ied.  

ADV MYBURGH SC:   Yes.  

CHAIRPERSON:   Yes you want to… 

ADV MYBURGH SC:   Then I  wi l l  move on.  10 

CHAIRPERSON:   Put  the prop – ja okay al r ight .  

ADV MYBURGH SC:   I  just  want to put  to you Ms let  me cal l  

you Mngoma as wel l  then that  the commission when people 

are represented by independent representat ives the 

commission respects and values that .   Do you understand 

what I  mean?  So you get  people that  comes to the 

commission in di f ferent  ways.  Some people come there and 

we assist  them but  where they are represented external ly  

then we acknowledge and we respect  that  that  

representat ion and we let  those lawyers do thei r  jobs.   You 20 

appreciate that .  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   So I  then only have two other th ings to  

deal  wi th.   So you raised wi th  Mr Pretor ius you say that  you 

did not  have independent knowledge of  certain things.   Can 
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we get  to the simi lar point  that  you ra ise in relat ion to me.  I f  

you go to page 127.9 r ight  at  the end of  the page you see i t  

says:  

“That  the resul t  of  th is was that  the concerns 

that  I  had or ig inal ly ra ised wi th Pretor ius SC 

we know what they are were not  known to my 

Myburgh SC to my detr iment.   Even when 

simi lar concerns were raised wi th  Myburgh 

SC they were st i l l  not  deal t  wi th.”  

 Now there you referr ing to the consul tat ion on the 8 t h  10 

of  Apri l  that  we had together.  Is that  correct? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And I  do remember in part icular that  

table where you set  out  Mr Gigaba’s var ious minister ia l  

appointments.  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   You indicated that  you did not  have 

personal  knowledge of  that .   I  just  want to get  you to  conf i rm 

this.   You wi l l  agree that  at  the end of  that  consul tat ion I  

encouraged you to make contact  wi th your counsel  wi th a 20 

view to perhaps making certain correct ions in your aff idavi t .   

You remember that? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And did you then do that? 

MS GIGABA:   Who was supposed to do the correct ions?  I t  
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is us or were the commission not? 

ADV MYBURGH SC:   No.  

MS GIGABA:   Because that  informat ion was not  to ld by 

00:03:03 i t  was put  by the commission.  

ADV MYBURGH SC:   Ja.   So what happened we talked about 

your counsel  preparing a correct ing aff idavi t ,  contact  was 

made with Mr Ngcukai tobi  and we know that  ul t imately th is 

aff idavi t  is the correct ing aff idavi t  is  i t  not? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And i t  in fact  corrects a number of  10 

things that  we discussed at  that  meet ing.  

MS GIGABA:   Yes but  remember on that  consul tat ion 

00:03:24 was supposed to jo in us on l ine and he did not .  

ADV MYBURGH SC:   No I  appreciate that .   And even when 

your counsel  stood up at  the beginning of  your evidence this 

session where she changed dates.  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   In relat ion to the domest ic incident .   

She changed those dates on my advice was that  not  so 

where I  said i f  you go and read the judgment I  had concerns 20 

about whether your dates were correct .  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   A lr ight .   I  want  to just  take you i f  I  may 

to the let ter that  you at tach to  your aff idavi t  and that  you f ind 

at  page 1027.19.   I f  I  could take you then to the thi rd page of  
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the let ter and I  th ink this is something we might  have deal t  

wi th before.   1027.21.  

MS GIGABA:   I  am there.  

ADV MYBURGH SC:   At  paragraph 8.3 you say:  

“During the consul tat ion on 8 Apri l  my c l ient  

pointed out  to the evidence leaders that  

there were certain facts that  were not  in her  

personal  knowledge.”  

 You see that? 

MS GIGABA:   Yes.  10 

ADV MYBURGH SC:   When these issues were raised wi th  

the evidence leading team you say that  the tone of  one of  

the members of  our team was accusator ia l .   You see that? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And then you say wel l  you fel t  that  that  

was unfair  g iven the ci rcumstances under which you signed 

the aff idavi t  and then the last  sentence says:  

“ Instead as previously suggested by 

Advocate Myburgh and agreed to by our 

cl ient  these could have been clar i f ied in a 20 

supplementary aff idavi t . ”  

 Correct? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And ul t imately you produced a 

supplementary aff idavi t  where al l  those issues were c lar i f ied 
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or have been.  Is that  correct? 

MS GIGABA:   Yes.  

ADV MYBURGH SC:   And then just  the last  quest ion I  have 

is – is th is.   And that  is  i f  I  could ask you please to go to 

paragraph 5.2 of  your correct ing aff idavi t .  That  is at  page 

1027.11.    

MS GIGABA:   Okay.  

ADV MYBURGH SC:   You talk  about  the fact  at  paragraph 

5.2 the speci f ic  posi t ion of  Mr Gigaba – Ms Gugu Gigaba 

who is employed at  Transnet is provided.    10 

“This informat ion was not  wi thin my personal  

knowledge and as a resul t  I  cannot vouch for  

i t .    I  have been informed however by 

Advocate September that  the informat ion has 

been the subject  of  test imony before th is 

commission.”  

 I  just  want to put  to you that  – that  Advocate 

September has no recol lect ion of  informing you of  th is .   

MS GIGABA:   So what happened on the meet ing I  was there 

wi th Advocate Salema and I  to ld them when we were going 20 

through the aff idavi t  that  I  said to the commission Gugu 

works at  Transnet because I  remember Malusi  said he is 

going to ta lk to Gama to give Gugu the job and I  know that  

she works at  Transnet  but  I  do not  know what  was her 

posi t ion.  
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ADV MYBURGH SC:   Yes.  

MS GIGABA:   And I  raised that  on the meet ing.   So I  said 

th is was not  my words the posi t ion that  he held and I  even 

said on the meet ing I  rather want to be held accountable i f  

Gugu comes back and she says I  am not  the manager I  am 

the special ist  or something.  

ADV MYBURGH SC:   Yes.  

MS GIGABA:   Because I  do not  know what role she plays.   

Then that  Thabega raised those concerns so I  do not  know 

who put  i t  there.  10 

ADV MYBURGH SC:   Wel l  I  suppose i f  we need to – to  

determine that  who put  i t  there and who gave that 

informat ion was actual ly one of  the invest igators.  

MS GIGABA:   Yes.  

ADV MYBURGH SC:   Ms P Leonard.  

MS GIGABA:   Yes because i t  was not  me.  

ADV MYBURGH SC:   Yes.  

MS GIGABA:   Because I  do not  know what the job she does.  

ADV MYBURGH SC:   No that  I  appreciate but  just  that  I  

understand i t  you say that  when this issue was raised 20 

Advocate Ngcukai tobi  was present .   Is that  r ight? 

MS GIGABA:   Yes.   

ADV MYBURGH SC:   R ight .   And he is  the one who f inal ised 

and set t led your aff idavi t .  

MS GIGABA:   Yes.  



21 MAY 2021– DAY 400 
 

Page 94 of 281 
 

ADV MYBURGH SC:   Chai rperson that  concludes our – our 

quest ions.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   Thank you.  

CHAIRPERSON:   Yes.   Okay.   Ms Gigaba this is the end of  

the quest ioning that  Mr Myburgh wanted to do.   There has 

been pending before the commission Mr Gigaba – I  am sorry 

Ms Mngoma.  

MS GIGABA:   No i t  is f ine you can use – you can use any 

one.  10 

CHAIRPERSON:   What has been pending before the 

commission is Mr Gigaba’s appl icat ion for leave to  cross-

examine you.   Subject  to one thing wi th that  I  need to clar i fy 

wi th his counsel .   I  am ready to  make a decision on Mr 

Gigaba’s appl icat ion for leave to cross-examine you.    

MS GIGABA:   Okay 

CHAIRPERSON:   As I  understand the posi t ion Mr Gigaba’s 

legal  team had been alerted that  af ter he would have given 

evidence this morning you – they should be ready to  cross-

examine you i f  I  grant  thei r  appl icat ion somet ime this 20 

af ternoon.   

MS GIGABA:   Okay.  

CHAIRPERSON:   But  Mr Myburgh wi l l  te l l  me what the latest  

is that  he knows and i f  Mr Gigaba’s legal  team is  here they 

wi l l  a lso tel l  me.  But  I  just  want  to check wi th you i f  i t  was 
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conceded that  – or let  me f i rst  ask.   You would be – you 

would have no problem i f  leave to  cross-examine you was 

granted then you had to be cross-examined somet ime today? 

MS GIGABA:   But  not  today because according to what 

happened yesterday.  

CHAIRPERSON:   Ja.  

MS GIGABA:   I  d id not  have enough sleep.  

CHAIRPERSON:   Oh okay.  

MS GIGABA:   And I  am 00:10:36 okay emot ional ly because. .  

CHAIRPERSON:   Okay.  10 

MS GIGABA:   I  am st i l l  stuck on what happened yesterday.  

CHAIRPERSON:   Okay.  

MS GIGABA:   So to be here and wai t  for Malusi  

CHAIRPERSON:   No,  no that  is f ine.   No,  no that  is f ine.   

That  is f ine.    

MS GIGABA:   No.  

CHAIRPERSON:   Wel l  I  was asking simply because there 

was the possibi l i ty that  i f  for certain reasons i t  would be 

convenient  that  i f  I  grant  him leave to cross-examine his 

lawyers to cross-examine you i t  may be that  should happen 20 

immediately af ter you have f in ished rather than later so that  

when you leave you are done.  But  I  am raising simply the 

quest ion whether you would be ready even for that  but  f rom 

what you said you are not  – you prefer to – for  that  to  

happen on another day i f  i t  has to happen.  
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MS GIGABA:   Can – yes.  

CHAIRPERSON:   Oh your  counsel  wants to say something 

ja.  

MS QOFA SC:   I f  I  may Chai r.  

CHAIRPERSON:   Okay.   Yes.   Yes.  

MS QOFA SC:   Maybe the chronology would help.  

CHAIRPERSON:   The sequence ja.  

MS QOFA SC:   The sequence yes Chai r.  

CHAIRPERSON:   Ja.  

MS QOFA SC:   So Ms Gigaba would say lead evidence today 10 

af ter which she makes the appl icat ion or rather  termed 

prefer that  the appl icat ion be made f i rst .  

CHAIRPERSON:   Wel l  the appl icat ion is wi th  me.   I  have 

studied i t .   As I  say i t  is subject  to one qual i f icat ion I  am 

ready to make a decision but  I  – we are talk ing i f  I  grant  the 

appl icat ion.  

MS QOFA SC:   And Chair  because I  – I  would have wanted 

maybe Chair  i f  to also g ive the person … 

CHAIRPERSON:   Have some t ime.  

MS QOFA SC:   Including suggest ions probably just  to say 20 

wel l  i f  i t  is a  matter  of  t ime maybe i f  we can have some l i t t le  

t ime maybe give 30 minutes to an hour to prepare.   But  that 

then determines how far does that  k ick us out  of  today’s 

program.  

CHAIRPERSON:   Ja.   Ja.  
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MS QOFA SC:   But  more part icular ly Chai r  we would have 

wanted to probably t ry and request  the Chair  to consider in 

the judgment and I  am hoping i f  should the Chai r  say yes I  

grant  the order that  the Chair  would at  least  be kind enough 

to i l lustrate the areas upon which Mr Gigaba is al lowed to 

cross-examine.  

CHAIRPERSON:   Ja.  

MS QOFA SC:   And I  am not  dictat ing to the Chair  I  – I… 

CHAIRPERSON:   No,  no I  – I  a lways f ix the t ime to say how 

much – how much t ime.  10 

MS QOFA SC:   Thank you Chai r  then – then my concerns 

would be sorted i f  we. .  

CHAIRPERSON:   Yes.   But  in – must  I  take what you say to 

be that  provided she is  not  go ing to have to wai t  for Mr 

Gigaba to f in ish h is evidence i f  she is to be cross-examined 

the preference would be that  i t  should be before Mr Gigaba 

gives ev idence.  

MS QOFA SC:   Indeed Chai rperson.  

CHAIRPERSON:   Is that  the preference? 

MS QOFA SC:   Because I  fear that  i f  – because natura l ly we 20 

would have wanted to be present  to… 

CHAIRPERSON:   Ja.  

MS QOFA SC:   Deal  wi th Mr Gigaba’s evidence.  

CHAIRPERSON:   Ja.  

MS QOFA SC:   What we have done and the Chai r  had g iven 
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us the lat i tude last  t ime to say i f  we feel  so i t  would be good 

for us to be examined Ms Gigaba – but  we fe l t  i t  is not  

necessary.  

CHAIRPERSON:   Okay.  

MS QOFA SC:   Given the informat ion that  was l isted by Mr 

Myburgh we are comfortable wi th that .  

CHAIRPERSON:   Ja.   Ja.  

MS QOFA SC:   But  unfortunately when our cl ient  gets cross-

examined by Mr Gigaba i t  would be important  for us to be 

able i f  necessary.  10 

CHAIRPERSON:   Ja,  no,  no that  is f ine.   Wel l  i t  – i t  – is Mr 

Solomons here? 

ADV MYBURGH SC:   Mr Solomons is on the screen.  

CHAIRPERSON:   Oh okay.    

ADV MYBURGH SC:   There – there is Mr Solomons.  

ADV SOLOMONS:   I  am Chair  good morning or rather  good 

af ternoon Chai r.  

CHAIRPERSON:   Good af ternoon – good af ternoon.  I  do not  

know whether you have been hearing the conversat ion for  

the past  f ive/seven minutes.  20 

ADV SOLOMONS:    Yes I  have – I  have indeed Chai r.  

CHAIRPERSON:   Yes.   What is your  si tuat ion? 

ADV SOLOMONS:    Chair  just  to t ry  and summarise i t  br ief ly 

we received some not i f icat ion approximately a week or so 

ago f rom Mr Myburgh indicat ing to  us may have been more 
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than a week ago that  he wished Mr Gigaba to – to be 

avai lab le to give evidence today.   We had arranged to – for  

him to start  at  n ine o’clock.   I  had explained to Mr Myburgh 

that  I  would be avai lable only unt i l  four o’c lock for rel ig ious 

reasons.   He indicated to me that  that  would be 

accommodated.  What he did say is that  i f  you were Chair  

incl ined to grant  the appl icat ion for leave to cross-examine 

the – Ms Gigaba that  that  would take place af ter Mr  Gigaba 

had given evidence.   So that  is as we understood the 

posi t ion.  10 

CHAIRPERSON:   Ja.  

ADV SOLOMONS:    Then we were a bi t  taken by surpr ise by 

Ms Gigaba’s re-appearance at  the commission.   I  th ink we 

were advised – we were g iven on Wednesday evening her  

supplementary clar i fy ing aff idavi t .   We did not  receive a 

not ice in terms of  Rule 3.3 – 3.3 invi t ing us to deal  wi th the 

aff idavi t  and then I  was advised by Mr Myburgh that  she 

would be giving evidence I  th ink he had said at  three o’clock 

yesterday af ternoon or thereabouts so we have not  real ly  

had an opportuni ty to deal  wi th th is  further aff idavi t .   A lso we 20 

not iced towards the end of  Ms Gigaba’s evidence that  she – 

an aff idavi t  or statement as to the ci rcumstances in which 

her aff idavi t  came to be prepared and commissioned was – 

was put  to her.   We have not  seen that  document.   I t  – i t  d id 

not  form part  of  the record that  was furnished to us and that  
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is a document that  is qui te important .   So f rom our  

perspect ive we – we are a bi t  i l l -prepared on this latest  

aff idavi t .   A lso my cl ient  is – is  anxious to complete his 

test imony and we had hoped that  that  would happen today.   

You wi l l  recal l  Chai r  the – the – on the previous occasion he 

did wai t  around for almost  the ent i re  week.  

CHAIRPERSON:   Yes.  

ADV SOLOMONS:    So our posi t ion is probably preferable 

for him to give his  ev idence now and then to stand the cross-

examinat ion over.   I f  we do start  her cross-examinat ion now 10 

we would st i l l  need some t ime to consul t  on and confer  wi th 

our  cl ient  in  respect  of  the supplementary and we would 

need to see this  other document that  was put  to her that 

statement.  

CHAIRPERSON:   Okay.  

ADV SOLOMONS:    So that  is our posi t ion Chai r.  

CHAIRPERSON:   Okay.   Okay.   The – the long and short  is 

that  you are i l l -prepared for cross-examinat ion should I  grant  

leave to cross-examine today.   Ms Mngoma would prefer to 

f in ish everything i f  – i f  possible today but  she did not  have 20 

enough sleep as wel l .   Let  me ask the quest ion that  I  wanted 

to ask.   Your cl ient  Mr Solomon says that  his aff idavi t  in 

support  of  h is appl icat ion is I  th ink he says provisional  or  

something to that  effect .   I t  is prov isional  – i t  is a provisional  

response to Ms Mngoma’s aff idavi t .   What does that  mean? 
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ADV SOLOMONS:    Chai r  I  th ink at  the t ime there was 

documentat ion that  we st i l l  wanted to see but  – but  I  th ink 

one can take that  response as subject  to what I  have just  

said about  the supplementary but  that  response can be taken 

as adequate for the purposes of  – of  the appl icat ion.    

CHAIRPERSON:   Okay.   Okay.   A lr ight .   Wel l  let  me deal  

wi th the cross-examinat ion appl icat ion and then we can talk.   

We can talk further.   I  have read the appl icat ion that  was 

brought by Mr Malusi  Knowledge Nkanyezi  Gigaba.   I  

previously d ismissed the appl icat ion insofar as i t  re lated to  10 

00:21:15 but  lef t  or deferred the appl icat ion insofar  as i t  

re lated to leave to  cross-examine Ms Mngoma.   

 I  have considered the appl icat ion and I  have 

concluded that  I  wi l l  grant  Mr Gigaba leave to cross-examine 

Ms Mngoma.  

 I  therefore grant  the fol lowing order.  

1.  Mr Malusi  Knowledge Nkanyezi  Gigaba is hereby 

granted leave to cross-examine Ms Mggoma. 

2.  I  wi l l  determine the durat ion of  the cross-examinat ion 

on the occasion of  the cross-examinat ion or short ly 20 

before the cross-examinat ion starts.  

That  is the order.  

Now I  want to indicate Mr Solomons that  I  would not  be 

incl ined to grant  a long t ime for cross-examinat ion.   I  wi l l  

hear what you might  have to say then but  when one has 
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regard to  the contents of  the aff idavi ts of  the two part ies one 

can see that  in  respect  of  a  lot  o f  averments made by Ms 

Mngoma Mr Gigaba’s response is a denial  and that  i t  is a 

fabr icat ion.    

 Of  course there are parts where he elaborates in  

regard to what he – in regard to his  response.   So – so I  wi l l  

not  be incl ined to  grant  a lot  of  t ime.   But  I  wi l l  hear what 

you have to say then and then we wi l l  take i t  f rom there.  

 With regard to today.  

ADV SOLOMONS:    Thank you Chai r.  10 

CHAIRPERSON:   Thank you.  With regard to today counsel  

for Ms Mngoma has said that  i f  the cross-examinat ion were 

to proceed today they would l ike some t ime with Ms Mngoma 

I  th ink she said about an hour.    

 I  th ink in al l  of  the ci rcumstances let  us not  have the 

cross-examinat ion today.   Another date might  – wi l l  have to 

be arranged.  I  just  want to ask a l l  s ides to cooperate that  

date might  be a Saturday – that  date might  be a Sunday – 

that  date might  be very ear ly in the morning because we just  

do not  have the t ime so – or very late in the evening.   I  just  20 

ask everybody to understand and cooperate wi th the 

commission in that  regard.  

 But  i t  is going to have to be somewhere in the next  –  

before the end of  the month.  I t  wi l l  have to be somewhere 

before the end of  the May and we – and we are lef t  wi th one 
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week in May. 

 So Mr Myburgh I  th ink – I  th ink that  is what should 

happen.  I f  certain ci rcumstances requi re that  Ms Mngoma 

test i f ies via Zoom that  would – that  would be f ine but  i f  her 

si tuat ion permits her to be here and to come that  is  f ine as 

wel l .    

MS GIGABA:   Thank you Chai r.  

CHAIRPERSON:   Ja.   So – so Mr Myburgh i t  seems to me 

that  – that  is a bet ter  way of  using our  t ime because then Mr 

Gigaba can take the wi tness stand as soon as possib le af ter 10 

Ms Mngoma has vacated the wi tness seat  and we can make 

qui te some progress part icular ly because at  four Mr 

Solomons wi l l  need to leave.  

ADV MYBURGH SC:   Yes.  

CHAIRPERSON:   Ja.   Okay alr ight .   Let  us leave i t  at  that .   

Do you want to say anything? 

ADV QOFA:   Indeed Chai r.  

CHAIRPERSON:   Yes.  

ADV QOFA:   Wel l  seeing that  we now have the t ime table at  

least  insofar as the possibi l i ty of  the cross-examinat ion is 20 

concerned.  

CHAIRPERSON:   Yes.  

ADV QOFA:   I  would say and Chai r  I  am not  taking you back 

but  the cr i t ical  part  for us which you raised Chair  having 

examined the aff idavi t  of  Mr Gigaba versus the aff idavi t  f i led 
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by Ms Mngoma is  that  indeed Chai r  70% is  not  80 and you 

have done that  exerc ise on a table 00:27:26 that  we used as 

a 00:27:29 f rom Mr Myburgh.   In a l l  essence bare denial  and 

we would want – and Chai r  i t  does not  matter whether a bare 

denial  is long winded at  the end of  the day the quest ion 

become the response of  that  now to the a l legat ion made. 

And we say 70 to  80% of  the responses or the answers he 

provides to the a l legat ion is a bare denial .   And we would 

want to impress upon the Chair  to p lease consider that .   

CHAIRPERSON:   Ja,  no,  no.  10 

ADV QOFA:   In grant ing an order as to the l imi tat ion of  the – 

the narrowing down of  the scope.  

CHAIRPERSON:   You wi l l  be here.  You wi l l  be here.  

ADV QOFA:   Thank you Chai r.  

CHAIRPERSON:   So I  wi l l  hear what Mr Solomons has to 

say.   I  wi l l  hear what you have to say.  

ADV QOFA:   Thank you Chai r.  

CHAIRPERSON:   And then decide ja.  

ADV QOFA:   Thank you Chai r.  

CHAIRPERSON:   Okay al r ight .   Ms Mngoma thank you very 20 

much for avai l ing yoursel f .   We are done for today and you 

know what has been d iscussed in  terms of  what is  st i l l  to  

come but  thank you very much for avai l ing yoursel f  once 

again.  You are now excused.  

MS GIGABA:   Thank you Chai rperson.  
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CHAIRPERSON:   Thank you.   Mr Myburgh I  guess I  must  just  

take – your – her  legal  team is also excused i f  they wish to  

be excused.  

 Thank – thank you Chair  that  was the request  thank you.  

CHAIRPERSON:   Okay al r ight .   I  wi l l  –  let  me take a short  

adjournment – 10 minutes.  

ADV MYBURGH SC:   Yes.  

CHAIRPERSON:   For – for you to be ready for Mr Gigaba.  

ADV MYBURGH SC:   Thank you.  

CHAIRPERSON:   We adjourn.  10 

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON :    Okay.   A re  you ready?  

ADV MYBURGH SC :    Yes,  we are ,  Cha i rperson.  

CHAIRPERSON :    Good a f te rnoon,  Mr  G igaba.  

MR GIGABA :    Good a f te rnoon,  Cha i rperson.  

CHAIRPERSON :    Thank you.   We wi l l  need to  do  the  oa th .  

ADV MYBURGH SC :    Mr  G igaba.  

CHAIRPERSON :    P lease admin is te r  the  oa th  o r  

a f f i rmat ion .  20 

REGISTRAR:    P lease s ta te  your  fu l l  names fo r  the  record .  

WITNESS:    My name is  Knowledge Malus i  Nkanyez i  

G igaba.  

REGISTRAR:    Do you have any ob jec t ion  to  tak ing  the  

prescr ibed oath?  
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WITNESS:    No,  I  do  no t .  

REGISTRAR:    Do you cons ider  the  oa th  b ind ing  on  your  

consc ience?  

WITNESS:    Yes.  

REGISTRAR:    Do you so lemnly  swear  tha t  the  ev idence 

you w i l l  g ive ,  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  

bu t  the  t ru th?   I f  so ,  p lease ra ise  your  r igh t  hand and say,  

so  he lp  me God.  

WITNESS:    So  he lp  me God.  

KNOWLEDGE MALUSI  NKANYEZI  GIGABA :   (d .s .s )  10 

CHAIRPERSON :    Thank you.   You may be sea ted.   I  

unders tand tha t  you have longed wanted th is  oppor tun i ty.  

MR GIGABA :    [Speak ing  vernacu lar ]  

CHAIRPERSON :    Ja ,  okay.   Now you have  got  the  

oppor tun i ty.   [ laughs]  Okay a l r i gh t .  

MR GIGABA :    I f  you  may excuse me.   I  jus t  need to  

remove my . . . [ ind is t inc t ]   

CHAIRPERSON :    Oh,  do  you want  me to ad journ  or  a re   

you f ine?  

MR GIGABA :    [No aud ib le  rep ly ]  20 

CHAIRPERSON :    Oh,  okay.   You are  ready?  

MR GIGABA :    Yes,  Cha i rperson.  

CHAIRPERSON :    Okay a l r igh t .   You may keep your  m ic  on .   

I t  w i l l  be  f ine .   A t  a l l  t imes,  i f  you  can keep i t  on .  

MR GIGABA :    [No aud ib le  rep ly ]  
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CHAIRPERSON :    Okay.  

EXAMINATION BY ADV MYBURGH SC :    Thank you.   I  

cou ld  no t  have the  oppor tun i ty  to  te l l  you ,  Mr  G igaba,  tha t  

what  we s tar t  w i th  here  are  some fo rmal i t ies  where  we get  

your  a f f idav i t  fo rmal ly  in t roduced in to  ev idence.   So I  am 

go ing  to  go  th rough tha t  p rocess f i rs t  a l r igh t?  

MR GIGABA :    [No aud ib le  rep ly ]  

ADV MYBURGH SC :    Cou ld  I  ask  you,  p lease,  to  tu rn  to  

Exh ib i t  24 ,  BB-24 .   That  i s  Transne t  Bund le  7 ,  DCJ.    

CHAIRPERSON :    Ja .  10 

ADV MYBURGH SC :    I f  I  cou ld  ask  you,  p lease,  

Mr  G igaba,  to  go  to  page 271?  Two,  seven,  one.  

MR GIGABA :    [No aud ib le  rep ly ]  

CHAIRPERSON :    And i t  w i l l  be  the  b lack  numbers  tha t  you 

have to  re l y  on  when . . . [ in te rvenes ]  

ADV MYBURGH SC :    Yes,  I  have exp la ined tha t .  

CHAIRPERSON :    . . .page numbers  are  g i ven.  

MR GIGABA :    Yes,  I  am there .  

CHAIRPERSON :    H ’m.  

ADV MYBURGH SC :    A l r igh t .   There  is  a  s ta tement  tha t  20 

commences a t  tha t  page 271.   I t  i s  a  – a l though a  

s ta tement ,  rea l l y,  tha t  i s  in  a  fo rm  o f  an  a f f idav i t ,  because 

you deposed to  i t  fo rmal ly  bu t  I  jus t  want  to  ge t  you to  

conf i rm tha t  tha t  s ta tement ,  i t  beg ins  a t  page 271.   I f  you  

go to  page 364,  you w i l l  see  tha t  tha t  i s  the  page  where  
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you  s igned i t .    

MR GIGABA :    Yes.  

ADV MYBURGH SC :    And then I  wou ld  ask  you to  conf i rm 

tha t .   As  we know,  th is  s ta tement  inc ludes a  la rge  number  

o f  annexures.   Perhaps you can keep your  f inge r  a t  page 

364 and then page a l l  the  way to  page 942.   You w i l l  see  

tha t  the  annexures run  a l l  the  way unt i l  tha t .   942.  

MR GIGABA :    Yes.  

ADV MYBURGH SC :    A l r igh t .   I f  you  can then go back to  

page 364?  I  jus t  ask  you to  conf i rm tha t  you s igned and  10 

swore  to  th is  a f f idav i t  o r  th is  s ta tement .  

MR GIGABA :    Yes,  I  do .  

ADV MYBURGH SC :    Sandton,  on  the  4 t h  o f  January  2021.   

I s  tha t  cor rec t?  

MR GIGABA :    Yes,  i t  i s  cor rec t .  

ADV MYBURGH SC :    And wou ld  you conf i rm then the  t ru th  

and accuracy o f  th is  s ta tement?  

MR GIGABA :    Yes,  I  do  conf i rm i t .  

ADV MYBURGH SC :    Cha i rperson,  may I  ask  you  p lease 

to  admi t  Mr  G igaba ’s  s ta tement  da ted  the  20 

4 t h  o f  January  2021,  commencing  a t  Transnet  Bund le  7 ,  

page 271 as  Exh ib i t  BB-24.3 .1?  

CHAIRPERSON :    The a f f idav i t  o f  Mr  Malus i  Knowledge  

Nkanyez i  G igaba  tha t  s ta r ts  a t  page 271 w i l l  be  admi t ted  

as  an  exh ib i t  and  w i l l  be  marked as  Exh ib i t  Bb-24.3 .2 .  
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FIRST AFFIDAVIT  OF KNOWLED GE MALUSI  NKANYEZI  IS  

ADMITTED AND MARKED AS EXHIBIT  BB-24.3 .1  

CHAIRPERSON :    Be fore  you p roceed,  Mr  Myburgh.   Can I  

ask  the  techn ic ians o r  somebody to  a r range tha t  I  can see 

Mr  So lomon here  on  th is  screen,  ra the r  than on tha t  one.   

That  one can remain  fo r  o ther  peop le .   I t  i s  more  

conven ien t  f rom me to  see h im on  th is  one in  case  he has 

anyth ing  to  say as  we proceed.   Okay,  you may proceed  

Mr  Myburgh.  

ADV MYBURGH SC :    Yes,  we have dep loyed our  10 

techn ic ian ,  DCJ.  

CHAIRPERSON :    [ laughs]    

ADV MYBURGH SC :    [ laughs]    

CHAIRPERSON :    Ja .  

ADV MYBURGH SC :    Then,  Mr  G igaba,  there  is  a  second  

a f f idav i t  in  your  exh ib i t .   Cou ld  I  ask  you to  tu rn  a l l  the  way 

to  page 945?  

MR GIGABA :    I  am there .  

ADV MYBURGH SC :    You w i l l  see  there  is  anothe r  

a f f idav i t  o f  you rs .  20 

MR GIGABA :    Yes.    

CHAIRPERSON :    Oh . . . [ in te rvenes ]  

ADV MYBURGH SC :    And . . . [ in te rvenes]  

CHAIRPERSON :    Hang on one second.   I t  may be tha t  we  

are  no t  recorded or  someth ing  happened.   Le t  us  see i f  the 
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techn ic ians w i l l  te l l  us  anyth ing .  

TECHNICIANS :    [No aud ib le  rep l y ]  

CHAIRPERSON :    We can cont inue? 

TECHNICIANS :    [No aud ib le  rep l y ]  

CHAIRPERSON :    Okay a l r igh t .   Le t  us  cont inue.  

ADV MYBURGH SC :    Thank you .   A t  page 945,  you w i l l  

f ind  another  a f f idav i t .   You see i t  runs up  unt i l  page 973  

and i t  inc ludes two annexures wh ich  go  up to  page 977.   

You conf i rm tha t?  

MR GIGABA :    Yes,  I  am there .  10 

ADV MYBURGH SC :    And cou ld  I  ask  you tu rn  back to  

page 973?  And  wou ld  you conf i rm tha t  you s igned and 

swore  to  th is  a f f idav i t  a t  Sandton on the  

3 r d  o f  November  2020?  

MR GIGABA :    Yes,  I  conf i rm i t .  

ADV MYBURGH SC :    And wou ld  you conf i rm the  t ru th  and 

accuracy o f  th is  a f f idav i t?  

MR GIGABA :    Yes,  I  do .  

ADV MYBURGH SC :    Cha i rperson,  cou ld  I  ask  you to 

admi t  Mr  G igaba ’s  a f f idav i t  da ted  the  3 r d  o f  November  2020  20 

commencing  a t  Transnet  Bund le  7 ,  page 945 as  Exh ib i t  BB-

24.3 .2?  

CHAIRPERSON :    A re  there  no  le t te rs  be fore  24?  

ADV MYBURGH SC :    I  beg your  pardon?  

CHAIRPERSON :    A le t te r  o f  . . . [ in tervenes]  
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ADV MYBURGH SC :    BB. . .   Yes,  BB-24.3 .2 .  

CHAIRPERSON :    Ja .   The  a f f idav i t  o f  Mr  Malus i  

Knowledge Nkanyez i  G igaba tha t  s ta r ts  a t  page  945 i s  

admi t ted  as  an  exh ib i t  and w i l l  be  marked as  Exh ib i t  BB-

24.3 .2 .  

SECOND AFFIDAVIT  OF KNOWLEDGE MALUSI  NKANYEZI  

IS  ADMITTED AND MARKED AS EXHIBIT  BB-24.3 .2  

ADV MYBURGH SC :    Thank you.   Mr  G igaba,  perhaps we 

can s tar t  o f f  by  d iscuss ing  your  va r ious m in is te r ia l  

appo in tments .   I f  I  cou ld  ask  you,  p lease,  to  tu rn  to  Exh ib i t  10 

BB-26 and go to  page 1000?  So tha t  shou ld  be  a f te r  your  

exh ib i t ,  BB-26.  

MR GIGABA :    BB-26,  page. . .  

ADV MYBURGH SC :    Th is  i s  the  a f f idav i t  o f  Ms Mngoma,  

page 1000.    

MR GIGABA :    Yes.  

ADV MYBURGH SC :    And I  take  you there ,  s imp ly  because 

i t  seems to  conta in  a  usefu l  tab le .   Perhaps w i th  re ference 

to  tha t  tab le ,  you can exp la in  to  the  Cha i rperson the  

var ious m in is te r ia l  pos i t ions  tha t  you he ld  over  the  years .  20 

MR GIGABA :    Yes,  i t  i s  t rue .   Between 2004 and  2010,  I  

was Deputy  Min is te r  o f  Home Affa i r s  f rom the  

1 s t  o f  November  un t i l  the  25 t h .   I  was Min is te r  o f  Pub l ic  

Enterp r ises  f rom the  26 t h  o f  May unt i l  the  

31 s t  o f  March 2017.    
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 Yes,  I  was the  Min i s te r  o f  Home Affa i rs .   I  

became the  Min i s te r  o f  F inance  between those  per iods 

ind ica ted  the re .   And f rom the  28 t h  o f  February  2018 unt i l  

November. . .    I s  i t  November  13 t h>   So. . .    

 Ja ,  I  th ink  November  13 t h ,  2018 I  was Min i s te r  o f  

Home Affa i rs  aga in  and tha t  i s  when I  res igned f rom the  

Nat iona l  Execut ive .  

ADV MYBURGH SC :    Cou ld  you perhaps jus t  descr ibe  fo r  

us  . . . [ in te rvenes]  

CHAIRPERSON :    Wel l ,  d id  you have th ree  te rms a t  Home 10 

A f fa i rs?   One as  Deputy  and two as  Min is te r?  

MR GIGABA :    Wel l ,  techn ica l l y,  Mr  Cha i rpe rson,  I  was –  I  

had two te rms as  Deputy  Min is te r.  

CHAIRPERSON :    Oh.  

MR GIGABA :    So  the  one o f  29  Apr i l  . . . [ in te rvenes ]  

CHAIRPERSON :    Ja .  

MR GIGABA :    . . . to  the  31  November  covers  two 

admin is t ra t ions .  

CHAIRPERSON :    Oh,  okay.  

MR GIGABA :    The admin is t ra t ion  when I  was appo in ted  in  20 

2004 by  Pres ident  Mbek i  as  Deputy  Min is te r  and  when I  

was appo in ted  a f te r  the  2009 E lec t ions . . . [ in te rvenes ]  

CHAIRPERSON :    Oh,  okay.  

MR GIGABA :    Under  Pres ident  Zuma.  

CHAIRPERSON :    Okay.  
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MR GIGABA :    So ,  yes ,  I  was Deputy  Min is te r  and  then I  

became Min is te r  a f te r  2014 and I  came back in  2018.   So I  

had th ree  te rms.  

CHAIRPERSON :    Yes.  

MR GIGABA :    Yes.  

CHAIRPERSON :    Okay,  okay,  okay.    

ADV MYBURGH SC :    Bu t  perhaps you cou ld  jus t  ske tch  

fo r  us  br i e f l y,  Mr  G igaba,  your  CV and what  you d id  be fore  

you took up  the  f i rs t  pos i t ion  o f  Deputy  Min is te r  o f  the  

Depar tment  o f  Home Affa i rs .  10 

MR GIGABA :    P robab ly,  w i thout  go ing  too  fa r  back.   I  was  

Pres ident  o f  the  ANC Youth  League f rom 1996,  March 1996 

unt i l  August  2004 but  in  1999,  wh i ls t  I  was s t i l l  P res ident  

o f  the  ANC Youth  League,  because i t  was a  fu l l t ime post ,  

the  Nat iona l  Execut ive  Commi t tee  o f  the  ANC Youth  

League dec ided  tha t  I  shou ld  become a  member  o f  

Par l iament .    

 So I  jo ined the  l i s t  and I  was  one o f  those  

e lec ted  in to  Par l iament  in  1999.   In  2001,  the  ANC Youth  

League dec ided tha t  I  shou ld  res ign  f rom Par l iament  to  20 

re turn  to  the  ANC Youth  League on  a  fu l l t ime bas i s  wh ich  I  

d id  un t i l  2004.    

 So in  2004,  wh ich  –  dur ing  wh ich  I  was serv ing  

my las t  te rms as  Pres ident  o f  the  ANC Youth  League,  I  was 

then permi t ted  to  a lso  jo in  the  l i s t  o f  MP’s  and tha t  i s  when 
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in  Apr i l ,  I  became the  Deputy  Min i s te r  o f  Home Affa i r s .    

 So,  the  long and  shor t .   I  was the  Pres ident  o f  

the  ANC Youth  League p r io r  to  2004 and then p r io r  t o  tha t  I  

had served a t  d i f fe ren t  leve ls  in  the  ANC Youth  League a t  

p rov inc ia l  and reg iona l  leve ls  i n  KZN and  pr io r  to  tha t  I  

was a  s tudent .  

ADV MYBURGH SC :    I  wou ld  l i ke  to  s ta r t  by  exp lor ing  w i th  

you your  re la t ionsh ip  and dea l i ngs w i th  the  Gupta  fami ly.   

When d id  you f i rs t  meet  members  o f  the  Gupta  fami ly.  

MR GIGABA :    I  do  no t  have the  spec i f i c  reco l lec t ion ,  10 

Cha i rperson,  bu t  I  was s t i l l  P res ident  o f  the  ANC Youth  

League.   I t  wou ld  have been a t  d i f fe ren t  occas ions.   I t  was  

not  d i rec t  meet ings and in te rac t ions w i th  them because 

tha t  then,  I  th ink  as  Mr  Gwede Mantashe ind ica ted  when he  

was here ,  they were  qu i te  invo lved in  the  ANC,  he lp ing  the  

ANC to  fundra ise .    

 So they were  we l l -known among the  leadersh ip  

o f  the  ANC.   I  th ink  f rom reco rds,  they had se rved in  the  – 

one o f  them had se rved in  the  In te rnat iona l  Investment  

Counc i l  dur ing  Pres ident  Mbek i ’s  t ime and I  do  no t  know 20 

whethe r  i t  i s  the  Investment  Counc i l  o r  the  IT one.   And 

they were  qu i te  c lose  w i th  the  leadersh ip  o f  the  ANC.   So 

tha t  i s  when I  f i rs t  met  them. 

ADV MYBURGH SC :    So  in  what  year,  approx imate ly,  

wou ld  tha t  have been?  
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MR GIGABA :    I t  wou ld  have been around the  2000 ’s .   I  do 

no t  exact ly  have reco l lec t ion .  

CHAIRPERSON :    Ear ly  2000 ’s?  

MR GIGABA :    Ear ly  2000 ’s ,  yes .  

CHAIRPERSON :    Ja ,  okay.  

ADV MYBURGH SC :    And then when you occup ied  the  

pos i t ion  o f  Depu ty  Min i s te r,  Depar tment  o f  Home Affa i rs ,  

what  dea l ings d id  you have w i th  them? 

MR GIGABA :    Wel l ,  I  d id  no t  have dea l ings.   I  do  no t  

exact ly  know what  the  word  dea l ing  means because I  d id  10 

no t  have any bus iness or  o the r  dea l ings. . .   I  go t  to  know 

them and I  used to  be  inv i ted  to  a t tend va r ious soc ia l  and  

cu l tu ra l  events  wh ich  I  d id .   You wou ld  unders tand tha t  

coming f rom KZN,  some o f  those events  are  qu i te  popu lar  

among the  peop le  who l i ve  –  and then I  have been an 

ac t iv i s t  fo r  qu i te  a  long t ime.    

 So i f  I  was inv i ted  to  a  Deepava l i  ce lebra t ion ,  I  

wou ld  a t tend i t .   Bes ides the  grea t  mea ls  tha t  a re  o f fe red ,  

there  wou ld  be  var ious o the r  re l ig ious th ings and as  a  

gesture  o f  suppor t  fo r  a  cu l tu ra l  and re l ig ious funct ion ,  one  20 

wou ld  a t tend.   So I  wou ld  no t  ca l l  tha t  dea l ings.  

CHAIRPERSON :    In te rac t ions?  

MR GIGABA :    In te rac t ions.  

CHAIRPERSON :    Ja ,  okay.  

MR GIGABA :    Yes.  
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ADV MYBURGH SC :    Cha i rperson,  I  see i t  on  the  s t r i ke  o f  

one o ’c lock .    

CHAIRPERSON :    Ja ,  le t  us  ad journ .   I  was tempted to  

suggest  tha t  we take a  shor te r  lunch but  in  the  end ,  I  th ink  

i t  i s  no t  go ing  to  make much d i f fe rence.   We p robab ly  w i l l  

need more  t ime.   We probab ly  w i l l  no t  f in ish  today.   But  

tha t  i s  f ine .   Le t  us  take  the  lunch ad jou rnment .   We wi l l  

resume a t  two o ’c lock .   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 10 

CHAIRPERSON :    Okay le t  us  cont inue.  

ADV MYBURGH SC :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Your  m ic ,  Mr  Myburgh.  

ADV MYBURGH SC :    Thank you .   Now before  lunch we  

had been d iscuss ing  your  –  and you a re  qu i te  cor rec t  tha t  

the  cor rec t  word  is  in te rac t ion .   Perhaps a  be t te r  te rm,  

than dea l ing .   In  d iscuss ion  your  in te rac t ions w i th  the  

Guptas  and you  had  s ta r ted  ou t  by  exp la in ing  i t  in  re la t ion  

to  your  f i rs t  m in is te r ia l  appo in tment  as  Deputy  Min is te r  o f  

the  Depar tment  o f  Home Affa i rs .   And as  I  have  i t ,  you  20 

a t tended some soc ia l  func t ions a t  the  Guptas ,  soc ia l  and  

cu l tu ra l  funct ions .   I s  tha t  r igh t?  

MR GIGABA :    Yes.  

ADV MYBURGH SC :    D id  you have any o ther  in te rac t ions  

w i th  them dur ing  tha t  t ime tha t  you were  the  Deputy  
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Min is te r  o f  the  Depar tment  o f  Home Affa i rs?  

MR GIGABA :    I  do  no t  exact ly  reca l l .   I  do  reca l l  tha t  on  

severa l  occas ions I  wou ld  have gone to  p ick  up  an inv i te  I  

th ink  a t  Sahara  Computers  bu t  I  do  no t  have the  exact ,  you 

know,  reco l lec t ion  o f  those inc idents  because,  obv ious ly,  

had I  known tha t  I  wou ld  have to  exp la in  them what  more  

than ten  years  –  we l l ,  ja ,  a lmost  ten  years  la te r,  then I  

wou ld  have kept  reco rd  o f  i t  bu t  because they were  jus t  

soc ia l  in te rac t ions,  they d id  no t  bo ther  me and I  d id  no t  

record  them.  10 

ADV MYBURGH SC :    And when we ta lk  about  soc ia l  and  

cu l tu ra l  in te rac t ions.   A re  we ta lk ing  about  th ings l i ke  the  

D iwa l i  func t ions,  e t  ce tera?  

MR GIGABA :    Yes.   So th is  wou ld  have been over  a  

cer ta in  per iod ,  no t  on ly  conf ined to  the  t ime when  I  was  

Deputy  Min i s te r.   So i t  wou ld  be  over  a  per iod  wh ich  wou ld  

have inc luded,  I  th ink  a t  a  la te r  s tage,  an  inv i te  to  the  

wedd ing  and the re  were  some o ther  luncheons tha t  we  

a t tended.   I t  was jus t  a  soc ia l  luncheon.   There  were  a  

number  o f  o ther  peop le .   We sa t ,  we had lunch,  we f in ished  20 

and we le f t .  

ADV MYBURGH SC :    Now when you became the  Min is te r  

o f  the  Depar tmen t  o f  Pub l ic  Enterp r ises .  

MR GIGABA :    Yes?  

ADV MYBURGH SC :    D id  you in te rac t  more  o r  less  w i th  
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the  Guptas?  

MR GIGABA :    Wel l ,  I  con t inued in te rac t ing  w i th  them.   You 

see,  there  were  d i f fe ren t  fo rms  o f  in te rac t ions.   As  I  

exp la ined in  my –  in  one o f  my a f f idav i t s ,  Mr  Cha i rman,  i t  

wou ld  have been wh i l e  I  a t tended the  New Age  SABC 

Breakfas t  P rogrammes,  e i ther  when I  was speak ing  o r  I  

was accompany ing  the  Pres ident .   And once I  accompan ied  

the  o f f i c ia ls  a f te r  the  2014 January  8 t h  Ra l l y  o f  the  ANC.    

 I t  shou ld  have been a t  s ta te  d inners  where  they  

were  inv i ted  or  i t  wou ld  have been a t  –  what  was the  10 

occas ion  –  ja  bu t  i t  –  so  i t  wou ld  have been on severa l  

occas ions under  d i f fe ren t  c i r cumstances.  

ADV MYBURGH SC :    And wh i ls t  you were  the  Min is te r  o f  

the  DPE . . . [ in te rvenes]  

MR GIGABA :    Yes.  

ADV MYBURGH SC :    Uhm . . . [ in te rvenes]  

MR GIGABA :    So  wh i ls t  I  was the  Min is te r  o f  the 

Depar tment  o f  Pub l ic  Enterp r ises ,  my in te rac t i ons w i th  

them d id  no t  increase o r  dec rease.   You know,  they 

cont inued.   Because as  I  say,  I  knew them.   So what  I  am 20 

not  deny ing  he re  is  tha t  I  knew them.   As many  peop le  

knew them.   I  a lso  knew them.   So I  cont inued in te rac t ing  

w i th  them.   On severa l  occas ions,  I  wou ld  have,  as  I  sa id ,  

v is i ted  the i r  res idence and in te rac ted  w i th  them a t  d i f fe ren t  

funct ions.   So there  was no i nc rease in  the  in te rac t ions.   
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Yes.  

ADV MYBURGH SC :    And when  you say tha t  you knew 

them,  who in  pa r t i cu la r  d id  you know and who d id  you 

in te rac t  w i th?  

MR GIGABA :    I  knew a l l  the  b ro the rs .   I  knew a l l  the 

bro thers .   And on one occas ion  I  was in t roduced to  the i r  

mothe r.   I  th ink  she had jus t  come back in to  the  count ry.   I  

th ink  so .   So they in t roduced me to  the  mother.   So I  knew 

a l l  o f  the  bro thers ,  yes .  

ADV MYBURGH SC :    You ment ioned tha t  du r ing  th is  t ime  10 

when you were  the  Min is te r  o f  the  Depar tment  o f  Pub l ic  

Enterp r ises ,  you wou ld  v is i t  the i r  res idence and I  mean,  I  

am ta lk ing  now enqu i r ing  in to  o ther  ins tances than soc ia l  

o r  cu l tu ra l  funct ions.   In  what  c i rcumstances wou ld  you 

o therwise  v i s i t  the i r  res idence?  

MR GIGABA :    I t  was soc ia l l y  o r  cu l tu ra l .   There  were  no  

o ther  funct ions.   As  I  have ind i ca ted  r i gh t  a t  the  beg inn ing  

o f  the  cross-examinat ion ,  Mr  Cha i rman.   I  had no dea l ings.   

So I  had no reason to  v is i t  and fo r  dea l ings.   I  am not  a 

bus inessman.   I  have never  been a  bus inessman even now.   20 

I  work  fo r  the  A f r i can Nat iona l  Congress.   I  am not  a 

bus inessman.    

 So I  have had no need to  d iscuss bus inesses  

w i th  anyone.   And ce r ta in ly,  you know,  I  –  as  the  p rev ious  

w i tness ind ica ted .   I  l i ve  qu i te  a  modest  l i fe .   I  do  no t  have  
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bus inesses.   So there  was no jugg l ing  tha t  I  do  wh i ls t  I  was 

in  government  because I  th ink  my depar tu re  f rom 

government  in  2018 was somewhat  unexpected even by  

myse l f .    

ADV MYBURGH SC :    So ,  i f  I  unders tand your  ev idence  

cor rec t l y.   Whi ls t  you were  the  Min i s te r  o f  Pub l ic  

Enterp r ises ,  you  wou ld  on ly  have a t tended the  Gupta  

res idence fo r  pu rposes o f  soc ia l  and cu l tu ra l  funct ions?  

MR GIGABA :    Yes,  s i r.  

ADV MYBURGH SC :    And in  tha t  four  year  pe r iod  or  so ,  10 

how many t imes wou ld  you es t ima te  you went  to  the  Gupta  

res idence?  

MR GIGABA :    I  am put t ing  i t ,  I  cannot  reca l l .   I  cannot  

recount  how many t imes tha t  wou ld  have been.   I t  – 

because the  –  I  was qu i te  busy and the  in te rac t ions wou ld  

have been,  you know,  m i t iga ted  by  the  fac t  tha t  when you 

become the  Min i s te r,  your  respons ib i l i t i es  a l so  increase.  

And so  your  t ime  to v is i t  peop le  you know,  acqua in tances,  

f r iends or  so ,  does get  l im i ted  because you have got  qu i te  

enormous respons ib i l i t i es  in  your  hands.   So I ,  20 

un for tunate ly,  Mr  Cha i rman,  cannot  spec i f i ca l l y  say  how 

many t imes o r  even t ry  to  es t imate .  

CHAIRPERSON :    Over  wha t  per iod  d id  you say,  

Mr  Myburgh what  per iod?  

ADV MYBURGH SC :    Dur ing  the  pe r iod  tha t  Mr  G igaba  
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was the  Min is te r  o f  Pub l ic  Enterpr i ses  f rom November  2010  

to  May 2014.  

CHAIRPERSON :    Okay tha t  i s  a  f i ve  year  per iod .   Okay.  

ADV MYBURGH SC :    So  you wou ld  no t  even be ab le  to  

es t imate?  Was i t  once a  year,  tw ice  a  year?    

MR GIGABA :    No,  I  wou ld  no t  be  ab le  to  es t imate  and I  

th ink  I  wou ld  be  unfa i r  to  the  Commiss ion  i f  I  t ry  to  do  so  

because the  most  impor tan t  th ing ,  Mr  Cha i rman,  i s  no t  how 

many t imes you  meet ,  in te rac t  o r  v is i t  a  f r iend  or  an 

acqua in tance.   The most  impor tan t  th ing  is ,  what  do  you do  10 

w i th  them?  And as  I  say,  I  had no  bus iness dea l ings.    

 So whatever  in te rac t ions w i th  them were  j us t  

soc ia l  and there  were  no  expecta t ions  o f  me.   P robab ly,  i f  

you  go,  even by  the  tes t imony o f  the  prev ious w i tness,  I  

d id  no t  be l ieve  o f  anyth ing .   I  jus t  s imp le  d id  my work  and 

whomsoever  I  knew,  I  knew them and my knowledge o f  

them had no impact  on  the  work  I  was expected to  de l i ve r.   

I  am a lso  qu i te  a  s tubborn  pe rson.  

CHAIRPERSON :    I f  the  per iod  tha t  Mr  Myburgh  asked  

about ,  i s  a  per iod  o f  f i ve  years  f rom when you became the  20 

Min is te r  o f  Pub l i c  Enterpr i ses  in  2010,  wh ich  I  th ink  was 

f rom 1  November  . . . [ in te rvenes]  

MR GIGABA :    Yes,  a lmost  four  years ,  Mr  Cha i rman,  i f  I  

may jump in to  your  mouth .  

CHAIRPERSON :    Oh . . . [ in te rvenes ]  
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MR GIGABA :    Ja .  

CHAIRPERSON :    D id  you leave before  the  end o f  the  f i ve  

year  te rm? 

MR GIGABA :    Non I  s ta r ted  a t  the  end o f  2010.  

CHAIRPERSON :    Oh,  okay.   No,  you are  r igh t .  

MR GIGABA :    And le f t  a t  the  beg inn ing  o f  2014.  

CHAIRPERSON :    Ja-no,  you are  r igh t .   You are  r igh t ,  ja .   

I f  one were  to  ask ,  no t  over  a  fou r  yea r  per iod  or  so ,  bu t  

over  the  en t i re  per iod ,  wou ld  tha t  make i t  eas ie r  fo r  you to  

es t imate?  Maybe i t  i s  d i f f i cu l t  to  es t imate  i f  you  a re  10 

look ing  a t  a  par t i cu la r  t ime but  i f  you  look a t  the  en t i re  

t ime,  i t  m igh t  be  eas ie r.  

MR GIGABA :    In  the  en t i re  t ime,  Mr  Cha i rman,  f rom 

. . . [ in te rvenes]  

CHAIRPERSON :    From whenever  you s ta r ted  in  do ing  

there .   Whatever  i t  i s  when you s tar ted  go ing  to  the i r  

res idence.   I  th ink  he  was ask ing  about  v is i t s  to  the  

. . . [ in te rvenes]  

MR GIGABA :    Ja .  

CHAIRPERSON :    . . .Gupta  res idence.  20 

MR GIGABA :    No,  I  wou ld  no t  –  aga in ,  I  wou ld  no t  be  ab le  

to  ind ica te  to  you  how many t imes . . . [ in te rvenes]  

CHAIRPERSON :    Yes.  

MR GIGABA :    . . .over  tha t  per iod .  

CHAIRPERSON :    Ja .  
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MR GIGABA :    Because as  I  say,  you know,  you go fo r  a  

spec i f i c  purpose,  tha t  th ing  is  f in ished,  you leave.  

CHAIRPERSON :    Yes.  

MR GIGABA :    And soc ia l  func t ions or  cu l tu ra l  ac t i v i t ies  

are  no t  tha t  much .  

CHAIRPERSON :    Yes.  

MR GIGABA :    Even in  a  year.   So.  

CHAIRPERSON :    Bu t  you reca l l ,  maybe,  when your  f i rs t  

v is i t  may have been,  roundabout  when i t  may have been to  

the  Gupta  res idence?  10 

MR GIGABA :    No,  I  do  no t  reca l l  when the  f i rs t  v is i t  was.  

CHAIRPERSON :    H ’m.  

MR GIGABA :    I  do  no t  reca l l  when i t  was.  

CHAIRPERSON :    You do not  reca l l?  

MR GIGABA :    Ja .  

CHAIRPERSON :    Okay,  no  tha t  i s  a l r igh t .  

MR GIGABA :    Ja ,  ja .  

CHAIRPERSON :    Mr  Myburgh.  

ADV MYBURGH SC :    Yes,  thank you.   And was there  then 

a  t ime tha t  you s topped go ing  there  or  made a  consc ious 20 

e f fo r t  no t  to  go  there  anymore?  

MR GIGABA :    I  th ink  around 2014,  I  sca led  down the  

in te rac t ions.   I  sca led  them down.   I  wou ld  no t  say  i t  was a  

consc ious e f fo r t  tha t  I  have dec ided to  sca le  the  

in te rac t ions down.   I  th ink ,  on  my par t ,  I  was qu i te  very  
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busy and the  e lec t ions campaign a t  the  beg inn ing  o f  2014  

had taken a  to l l  in  te rms o f  my –  in  te rms o f  the  bu rden o f  

respons ib i l i t i es  wh ich  I  car r ied .   So I  th ink  around 2014,  

our  –  my in te rac t ions w i th  them sca led  down qu i te  

s ign i f i can t ly.  

ADV MYBURGH SC :    Now,  d id  you ever  have occas ion  to  

meet  Mr  Sa l im Essa?  

MR GIGABA :    I  on ly  met  Mr  Sa l im Essa a f te r  the  

appo in tment  on  the  Board  o f  . . . [ ind is t inc t ]  In f raco  when I  

was be ing  in t roduced to  the  board  or  v ice  versa  when the  10 

board  was be ing  in t roduced to  me as the  shareho lde r.   

P r iva te  meet ings w i th  h im,  no .  

ADV MYBURGH SC :    And were  you respons ib le  fo r  

appo in t ing  tha t  board?  

MR GIGABA :    Yes,  the  board  and In f raco i s  under  the  

shareho lde r,  the  Min is t r y  o f  Pub l i c  Enterpr i ses .    

ADV MYBURGH SC :    Now dur ing  your  tenure  as  the  

Min is te r  o f  Pub l i c  Ente rpr i ses .   That  was a t  a  t ime when 

Transnet  acqu i red  the  1064 locomot ives ,  cor rec t?  

MR GIGABA :    Indeed.  20 

ADV MYBURGH SC :    And a lso  dur ing  the  t ime when i t  

acqu i red  . . . [ in te rvenes]  

CHAIRPERSON :    Or  maybe. . .   I  am sor ry,  Mr  Myburgh.   

Now tha t  you seem to  be  mov ing  away  f rom the  v is i t s  to  

the  Gupta  res idence.   You,  obv ious ly,  heard  Ms Ngoma’s  
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ev idence and when she was asked to  ind ica te  how many 

t imes you v i s i ted  the  Gupta  res idence,  she sa id  many t imes 

and in  te rms o f  the  number,  she  sa id  i t  cou ld  no t  have 

been less  than 20 t imes.   I  th ink  she sa id  more  than tha t .   

You th ink  –  o r  what  was your  react ion  to  tha t  es t ima te?  

MR GIGABA :    Mr  Cha i rman,  I  am b i t  conf l i c ted  he re .   Le t  

me be c lea r.  

ADV MYBURGH SC :    Ja .  

MR GIGABA :    Because I  wou ld  want  an  oppor tun i ty  and  

the  oppor tun i ty  to  respond comprehens ive ly  to  Ms Ngoma’s  10 

crea t ive  imag ina t ion .    

ADV MYBURGH SC :    H ’m? 

MR GIGABA :    I  want  to  dea l  w i th  what  she tes t i f ied  he re .   

The ex tens i ve  l ies ,  the  inaccurac ies  and the  fab r ica t ions.   

But  i t  su f f i ces  fo r  now to  say i t  was not  more  than 20 

t imes.  

CHAIRPERSON :    I t  was not  more  than 20 t imes?  

MR GIGABA :    I t  was not  more  than 20 t imes,  as  she 

c la ims.  

CHAIRPERSON :    Ja .  20 

MR GIGABA :    Because tha t  i s  the  quest ion .   How d id  she  

ar r i ve  a t  tha t  ca lcu la t ions  g iven  tha t  the  ins tances she  

re fers  to  a t  wh ich  she c la ims she  was p resent  do  no t  even  

amount  to  more  than two or  th ree  t imes.   That  be ing  the  

case,  i f  she  was  not  there ,  ove r  the  next  16  to  17  t imes,  
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then how does she know?  She was not  there .    

CHAIRPERSON :    Okay a l r igh t .   Mr  Myburgh,  you may 

proceed.  

ADV MYBURGH SC :    Ja .   I  am jus t ,  so  tha t  you are  aware  

Cha i rperson.   I  w i l l  dea l  separa te l y  in  some deta i l ,  

obv ious ly,  w i th  Mr  Ngoma’s  ev idence.  

CHAIRPERSON :    Ja-no,  tha t  i s  f ine .  

ADV MYBURGH SC :    So i f  –  and tha t  i s  jus t  to  pu t  –  any  

concern  you may have addressed mis ter  . . . [ in te rvenes]  

CHAIRPERSON :    I  am sor ry,  Mr  Myburgh.   Ms Mngoma – i t  10 

came across as  i f  you  sa id  Ncobo(?) .  

ADV MYBURGH SC :    I  beg your  pardon.   [ laughs]    

CHAIRPERSON :    [ laughs]    

ADV MYBURGH SC :    Ms Mngoma.  

CHAIRPERSON :    Ms Mngoma,  ja .  

ADV MYBURGH SC :    A l r igh t .  

CHAIRPERSON :    Okay a l r igh t .  

ADV MYBURGH SC :    So  jus t  to  pu t  to  your  m ind a t  res t .   

We are  go ing  to  dea l  w i th  tha t  in  some deta i l .   So  go ing  

back to  the  locomot ives .  20 

MR GIGABA :    Yes.  

ADV MYBURGH SC :    So  i t  was under  your  watch  tha t  the  

1064 locomot ives  were  acqu i red .   I s  tha t  r igh t?  

MR GIGABA :    Yes,  indeed.  

ADV MYBURGH SC :    And the  same wou ld  app ly  to  the  100 
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locomot ives?  

MR GIGABA :    Yes.  

ADV MYBURGH SC :    Now you,  no  doubt ,  had been 

fo l low ing the  events  o f  the  S ta te  Capture  Inqu i ry  qu i te  

care fu l l y.   The ev idence tha t  has  been lead,  Mr  G igaba,  

and tha t  w i l l  be  lead fu r ther  by  the  Money-F low S t ream is  

to  the  e f fec t  and le t  me g ive  you a  h igh- leve l  summary and  

then we can perhaps go in to  some more  o f  the  de ta i l s .   I t  

i s  to  the  e f fec t  tha t ,  i f  i t  i s  to  be  accepted,  tha t  the  Gupta ,  

rea l l y,  pu l led  o f f  a  huge he is t  a t  Transnet .  10 

 The ev idence is  to  the  e f fec t  tha t  to  da te  they 

have been pa id  some R 3 .5  b i l l i on  in  k ickbacks tha t  were  

laundered in to  the  Gupta  Enterpr i se .   You are  fami l ia r  w i th  

tha t  ev idence?  You wou ld  have heard  about  i t .  

MR GIGABA :    I  have heard  about  the  ev idence but  

obv ious ly  i t  i s  -  what  I  heard  about  i t  on ly  now because 

pr io r  to  th is ,  I  had no such knowledge s ince  I  was not  

invo l ved in  the  procurement  –  in  the  procurement  p rocess 

o f  the  1064 and the  100 d iese l  locomot ives .   My 

respons ib i l i t y  and ro le  on ly  was l im i ted  to  the  shareho lde r  20 

respons ib i l i t y  wh ich  I  de ta i led  in  the  BB-24 a f f idav i t .  

ADV MYBURGH SC :    Bu t ,  I  mean,  p resumable  i t  shocks 

and  t roub les  you  to  hear  tha t  tha t  so r t  o f  he i s t  was pu l led  

o f f  in  re la t ion  to  the  locomot ives?  

MR GIGABA :    I  th ink ,  Cha i rman,  I  p robab ly  –  you know,  to  
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the  ex ten t  tha t  tha t  may be t rue ,  sure ly,  i t  wou ld  shock me 

because i t  wou ld  have been someth ing  tha t  we had not  

in tended.   When  I  became Min i s te r  o f  Pub l ic  Ente rpr ises ,  

the  dec i s ion  to  p rocure  the  1064 locomot ives  was a l ready 

there .   So i t  was not  invented by  myse l f .    

 The dec is ion  was  there .   The process was there .   

You w i l l  no t ice  tha t  in  some o f  my in te rac t ions w i th  

Transnet  Board ,  I  ra ised concerns about  the  de lays  

because in  my op in ion  they wou ld  have been – they wou ld  

have severa l  consequences but  we are  go ing  to  dea l  w i th  10 

tha t  a  l i t t le  b i t  la te r.    

 So  to  the  ex ten t  tha t  there  may have been any 

wrongdo ing ,  i t  was cer ta in l y  no t  the  in ten t ion  o f  the 

dec is ion  process and i t  was not  to  my knowledge.  

ADV MYBURGH SC :    So  perhaps I  cou ld  jus t  g i ve  you  

thumbna i l  ske tch  o f  what  ac tua l l y  happened.   To  beg in 

w i th .   You know tha t  Transnet  appo in ted  t ransact ion  

adv isors  to  adv ise  them in  re la t ion  to  th i s  la rge  

acqu is i t ion?  

MR GIGABA :    Yes.  20 

ADV MYBURGH SC :    And they appo in ted  the  McK insey 

Consor t ium.   McK insey worked a longs ide  Reg iments  and 

tha t  was a  ta in ted  cont rac t  because Mr  Essa took 50  cents  

in  every  rand tha t  Reg iments  earned and the  Money-F low 

S t ream has a lso  shown tha t  tha t  income gave r i se  to  
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money launder ing .   D id  you –  p resumable ,  knew noth ing  

about  tha t?  

MR GIGABA :    Indeed.  

ADV MYBURGH SC :    What  the  ev idence a lso  re f lec ts  i s  

tha t  Mr  Essa,  th rough cer ta in  o f  h is  compan ies ,  conc luded  

so-ca l led  Bus iness Deve lopment  Serv i ces  Agreements  w i th  

bo th  CSR and CNR in  te rms o f  wh ich  he  took 21% 

commiss ion  o f  the  va lue  o f  the  acqu is i t ion  o f  359 e lec t r i c  

locomot ives  to  the  va lue  o f  R 18 b i l l i on  and 232 d iese l  

locomot ives  to  the  va lue  o f  R 9 .9  b i l l i on .   21% k i ckback in  10 

re la t ion  to  more  than ha l f  o f  the  1064 locomot ives .    

 S im i la r,  BDSA was conc luded in  respect  o f  the  

main tenance con t rac t .   He a lso  conc luded those  BDSA’s 

w i th  SCR in  re la t ion  to  the  95  and the  100  locomot ives .   Do 

you have any comment  on  tha t?  

MR GIGABA :    Yes,  thank you.   Thank you,  Mr  Cha i rman.   

Mr  Cha i rman,  I  was not  p r ivy  to  the  Mr  Essa ’s  invo l vement  

in  th is  locomot ive  procurement  p rocess.   My unders tand ing  

was tha t  i t  was the  Board  o f  Transnet  th rough i t s  var ious 

commi t tees inc lud ing  the  p rocurement  sub-commi t tee  tha t  20 

was invo lved in  th is  p rocess and so  there  is  nobody  e lse .    

 My communica t ion ,  you w i l l  take  no te  f rom BB-

24,  my communica t ion  was d i rec t l y  w i th  the  Cha i rman o f  

the  Board  o f  Transnet  and on the  o ther  s ide ,  w i th  the 

Min is te r  o f  F inance when we were  dea l ing  w i th  PPPFA,  the  
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Pub l i c  Procurement  Po l i cy  Framework  Act  cha l lenges tha t  

we were  exper ienc ing  tha t  we wanted reso lved between  

ourse l ves as  the  shareho lder  Min is te r  and our  co l leagues 

a t  Nat iona l  Treasury.     

 So  inso fa r  as  the  invo lvement  o f  Mr  Essa,  I  was  

not  aware  o f  i t .   I  am on ly  hear ing  i t  th rough the  

Commiss ion  process.  

ADV MYBURGH SC :    And then jus t  to  comple te  the  funny  

o ld  ske tch .   You may know tha t  what  happened then is  tha t  

CNR re located f rom Pre tor ia  to  Durban and they were  pa id  10 

some R 650 mi l l ion  and another  BDSA was conc luded w i th  

and ent i t y  ca l led  Becks who got  R 67 mi l l ion  k ickback and  

tha t  many,  too ,  was laundered th rough the  Gupta  

Enterp r ise .   Any comment  on  tha t?  

MR GIGABA :    Wel l ,  I  am hear ing  i t  –  sor ry.   Mr  Cha i rman,  

I  am a lso  hear ing  th is  f rom the  Commiss ion  process .   I  was 

not  aware  o f  i t .   Cer ta in ly,  the  invo lvement  o f  the  Min is te r  

–  I  want  to  emphas ise  th is .   The invo lvement  o f  the  

Min is te r  w i th  th is  p rocess was  l im i ted  to  shareho lde r  

respons ib i l i t i es .   You approve the  Sect ion  54 .   I  negot ia ted  20 

the  GPPSA cha l l enges tha t  the  no t ion (?)  o f  the  GPPSA 

g l i t ches tha t  we were  exper ienc ing  w i th  Nat iona l  Treasury.    

 I  approved the  100 d iese l  locomot ives  w i th  the  

s t r ingent  cond i t ions  wh ich  I  a t tached to  i t ,  a  p rocess 

wh ich ,  un for tunate ly,  wou ld  be  f ina l i sed a f te r  I  had  le f t  the  
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Depar tment  o f  Pub l ic  Enterp r ises .   But  inso fa r  as  my 

invo lvement  in  th is ,  i t  was l im i ted  to  the  issues wh ich  are  

conta ined in  my memorandum.    

 And I  want  to  aga in  re i te ra te  t ha t  I  was not  

aware  o f  Mr  Essa ’s  invo lvement  o r  a l leged invo lvement  in  

th is  p rocess inc lud ing  the  issues the  Ev idence Leader  has  

jus t  p rov ided,  the  movement  o f  a  company to  Durban and  

o ther  negot ia t ions  tha t  were  tak ing  p lace,  apparent ly,  

i l l i c i t l y.   I  was not  aware  o f  those th ings.    

 And cer ta in ly,  had they been b rought  to  my 10 

a t ten t ion ,  I  wou ld  have put  i t  on  record  in  my conversa t ions  

w i th  the  Board  o f  Transnet  tha t  there  is  a  huge anomaly  

tha t  i s  tak ing  p lace he re .   I  do  no t  th ink  these th ings were  

happen ing  in  b road day l igh t  even tha t  the  board  i t se l f  

compr i se  o f  many very  ou ts tand ing  South  A f r i cans and 

lead ing  f igures  in  bus iness.    

 They wou ld  no t  have a l lowed themse lves to  be  

invo l ved o r  anybody to  invo l ve  themse lves on  the i r  beha l f  

in  ac t i v i t ies  o f  tha t  na ture .   So fa r  as  I  am concerned.   I  

was not  aware .   I  was not  invo lved.   I  was not  invo lved in  20 

th is .   And I  wou ld  have taken s teps had i t  been b rought  to  

my a t ten t ion  a t  the  t ime.  

ADV MYBURGH SC :    Wel l ,  jus t  to  p ick  up  on the  po in t  tha t  

you made about  the  board  because you were  –  you are  –  

you were  respons ib le  fo r  appo in t ing  Mr  Sharma as a  
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D i rec tor  o f  Transnet .   Cor rec t?  

MR GIGABA :    Indeed I  was.  

ADV MYBURGH SC :    And when you ta lk  about  non-

invo lvement .   Mr  Sharma,  as  you know,  was the  

Cha i rperson o f  the  BADC,  the  Acqu is i t ion  Counc i l ,  tha t  sa t  

a t  the  very  cent re  o f  the  au tho r isa t ion  o f  th is  acqu is i t ion .   

You knew o f  tha t  counc i l ,  the  BADC? 

MR GIGABA :    Yes,  the  Board  Sub-Commi t tee .  

ADV MYBURGH SC :    Yes.  

MR GIGABA :    Bu t  there  were  a l so  o ther  board  members  10 

tha t  were  invo l ved and I  am sure  they wou ld  have  

exerc ised the i r  f iduc ia ry  du t ies  to  ensure  tha t  any 

wrongdo ing  tak ing  p lace is  e i ther  b rought  to  the  a t ten t ion  

o f  the  board  cha i rman,  the  board  i t se l f  o r  to  the  a t ten t ion  

o f  the  Min i s te r  and none o f  tha t  happened.  

ADV MYBURGH SC :    I  jus t  wan t  to  comple te  the  po in t  

about  Mr  Sharma.    

MR GIGABA :    Yes.  

ADV MYBURGH SC :    Was be ing  the  Cha i rperson  o f  the  

BADC.   The ev idence revea ls  tha t  he  had a  mat r ix  o f  20 

bus iness re la t ionsh ips  w i th  Mr  Essa.    

MR GIGABA :    Yes,  I  –  tha t  has a lso  been brough t  to  my 

a t ten t ion  post  fac to .  

ADV MYBURGH SC :    A l r igh t .   We wi l l  come back to  

Mr  Sharma .   And le t  me jus t  f in ish  o f f  by  a le r t ing  you to  
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two o ther  th ings.   Of  course ,  once the  locomot ives  serv ice  

agreements  had been s igned,  the  acqu is i t ion  then  had to 

be  funded and Reg iments  were  pa id  a  success  fee  o f  

R 189 mi l l ion  fo r  a r rang ing  the  Ch ina  Deve lopment  Bank 

loan.    

 R  122 mi l l ion  o f  tha t  was laundered onto  Sahara  

Computers ,  the  Gupta  company.   And then another  par t  o f  

the  fund ing  invo l ved ar rang ing  a  so-ca l led  ZAR Club Loan.   

Here ,  Tr i l l i an  was pa id  R 93 m i l l ion  fo r  a r rang ing  i t .   

Mr  Essa was a  60% shareho lde r  in  Tr i l l i an  and four  days 10 

la te r,  80% of  tha t  money was  pa id  to  the  launder ing  

company ca l led  A lber t ine .    

 So,  rea l l y,  f rom the  beg inn ing  to  the  end,  Mr  

G igaba,  th ings were ,  i f  th is  ev idence is  to  be  accepted,  

ta in ted  f rom the  beg inn ing  to  the  end.    

MR GIGABA :    I  am sure  tha t  the  peop le  invo l ved wou ld  

s t i l l  ge t  an  oppor tun i ty  to  c la r i f y  tha t  f i rs t .   Second ly.   I  

wou ld  be  in te res ted  to  know the  t ime l ines o f  some o f  those 

inc idents  tha t  took p lace but  I  th ink  the  most  impor tan t  

th ing  is  tha t ,  the  peop le  invo lved ,  I  am sure  they  wou ld  20 

have to  p rov ide  account  o f  these a l legat ions wh ich  are  

be ing  presented here  so  tha t  they are  s ta tements  are  taken 

in to  cons idera t ion .    

ADV MYBURGH SC :    Wel l  . . . [ in tervenes]  

MR GIGABA :    I  want  to  emphas ise ,  Mr  Cha i rman,  tha t  the  
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Min is te r  as  the  shareho lder  was not  invo l ved in  those  

processes.   The Min is te r  as  the  shareho lde r  was invo lved,  

yes ,  in  se t t ing  up  the  board  in  approv ing  the  acqu is i t ion  

process th rough Sect ion  54  PFMA and ensur ing  tha t  they 

a t tach  s t r i ngent  cond i t ions  to  ensure  tha t  tha t  p rocess is  

comple ted  successfu l l y.   But  tha t  i s  as  fa r  as  the  

respons ib i l i t y  o f  the  shareho lder  and noth ing  e lse  beyond  

tha t .  

ADV MYBURGH SC :    You s t i l l  po in t  tha t  you hope tha t  the  

peop le  invo lved a re  a f fo rded the  oppor tun i ty  to  have a  say.   10 

Wel l ,  o f  course ,  the  Guptas  and Mr  Essa,  you know where  

they a re .  

MR GIGABA :    Do I?  

ADV MYBURGH SC :    Wel l ,  they  are  in  Duba i .   No,  I  am 

not  accus ing  you o f  anyth ing .  

MR GIGABA :    Oh.  

ADV MYBURGH SC :    I  am say ing ,  they are  no t  exact ly  

knock ing  down the  door  o f  the  Commiss ion  to  come and 

g ive  the i r  ve rs ion .  

MR GIGABA :    And unfo r tunate l y,  Mr  Cha i rman,  I  cannot  20 

g ive  the i r  s ide  o f  the i r  vers ion  on  the i r  beha l f .   I  can  on ly  

g ive  Malus i  G igaba ’s  ve rs ion .  

ADV MYBURGH SC :    So  le t  us  jus t  . . . [ in te rvenes]  

CHAIRPERSON :    Wel l ,  the  one th ing  tha t  I  can add to  Mr  

Myburgh has sa id  about  some o f  those peop le  tha t  you  
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were  say ing  you hoped they w i l l  account .   Whenever  any  

w i tness who is  go ing  to  g ive  ev idence here  imp l ica tes  

somebody or  i t  looks  l i ke  may be imp l ica t ing  somebody,  the  

Commiss ion  makes sure  tha t  the  person who is  imp l ica ted  

gets  a  copy o f  t ha t  a f f idav i t  o r  s ta tement  o r  the  re levant  

por t ions  and they  are  adv i sed o f  the i r  r igh ts  to  say you can  

app ly  to  come and put  your  s ide  o f  the  s to ry  and  exp la in  

and so  on ,  you can app ly  fo r  leave to  c ross-examine th is  

w i tness and some o f  those peop le  choose not  to  do  any o f  

tha t .   Others  we have to  fo rce  to  come.   So I  jus t  ment ion  10 

tha t  wh i le  you may say tha t  you are  hop ing  tha t  some o f  

them wou ld  be  g iven a  chance,  some o f  them have been  

g iven a  chance but  they have chosen to  s tay  as  fa r  away 

f rom the  Commiss ion  as  poss ib le .  

MR GIGABA:    Which  i s  un for tunate ,  Mr  Cha i rman,  bu t  I  

hope tha t  the  o ther  members  o f  the  board  ad jud ica t ion  

subcommi t tee  m ight  have g iven the i r  ve rs ion  o f  what  they  

saw or  knew,  what  they saw t ransp i red  o r  new to  be  

t ransp i r ing  dur ing  the  process so  tha t  they ass is t  the 

Commiss ion .   I  am sure ,  Mr  Cha i rman,  I  am on the  good 20 

books o f  the  Commiss ion  fo r  hav ing  responded to  a l l  the  

issues tha t  b rought  to  my a t ten t ion .  

CHAIRPERSON :    No,  you have.   Ja ,  you have  to  the 

ex ten t  tha t  you have f i led  qu i te  a  number  o f  a f f idav i t s ,  ja .  

Mr  Myburgh?  
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ADV MYBURGH SC :    Jus t  on  tha t ,  Mr  G igaba,  yes ,  we  

have enqu i red  f rom them,  Mr  Mole fe ,  Mr  Gama and Mr  

S ingh and l i ke  you,  they say they have no knowledge o f  

th is .  

MR GIGABA:    Wel l ,  I  am unab le  then to  conf i rm  or  deny  

whethe r  they had  any knowledge because they were  much 

c loser  to  the  process.   I  guess i f  they  say they  had no  

knowledge o f  i t  then i t  i s  up  to  the  Commiss ion  to  dec ide  

whethe r  to  accep t  tha t  vers ion  o r  no t  bu t  inso fa r  as  I  am 

concerned,  I  was not  invo lved in  the  process,  I  was not  10 

c lose  to  i t  a t  a l l .  

ADV MYBURGH SC :    I  suppose i t  i s  tha t  contex t  in  wh ich  

the  ev idence you have g i ven about  your  v is i t ing  the  Guptas  

i f  on ly  fo r  cu l tu ra l  and soc ia l  func t ions in  these years  

needs to  be  assessed because th i s  i s  what  on  your  vers ion  

was go ing  on beh ind  the  scenes tha t  you were  unaware  o f .   

I t  –  Mr  Cha i rman,  you know,  knowing someone and 

presuming tha t  they do  someth ing  wrong la te r  o r  they a re  

do ing  someth ing  wrong wh i ls t  you know them does not  

make you an accompl ice .   I  th ink  the  Commiss ion  has to  20 

take  my word  tha t  I  was not  invo l ved in  th is  –  a l l  th is  tha t  

the  ev idence leader  has prov ided and tha t  the  Commiss ion  

to  the  ex ten t  tha t  i t  m igh t  have d i f fe ren t  knowledge tha t  

po in ts  to  me a t  the  cent re  o f  what  was happen ing ,  then the  

Commiss ion  must  do  so  and  prov ide  me wi th  tha t  
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in fo rmat ion  so  tha t  I  am ab le  to  respond to  i t .   I  th ink  t r y ing  

to  connect  the  do ts  tha t  you knew th is ,  you appo in ted  the  

board ,  these were  do ing  some wrong,  I  th ink  a l l  o f  us  

s i t t ing  ins ide  he re  m ight  o r  m ight  no t  know somebody do ing  

someth ing  wrong  or  m ight  know somebody who is  do ing  

someth ing  wrong  w i thout  our  knowledge does not  mean  

tha t  we are  invo l ved w i th  what  they are  do ing  but  tha t  they 

are  do ing  i t ,  to  the  ex ten t  tha t  they do  i t ,  we cer ta in ly  do  

no t  condone i t .  

ADV MYBURGH SC :    Mr  G igaba ,  jus t  perhaps one las t  10 

quest ion  on  th i s .   You wou ld  be  aware  o f  the  fac t  tha t  there  

was a  very  la rge  increase in  the  es t imated to ta l  cos t  o f  the  

1064 locomot ives ,  I  th ink ,  went  f rom some 36 b i l l ion  to  54  

b i l l i on .   Were  you  aware  o f  tha t?  

MR GIGABA:    I  th ink  we addressed tha t  in  the  BD24 and I  

do  no t  know whe ther  we are  re fer r ing  to  tha t  spec i f i ca l l y  

because there  was a  le t te r  –  oh  no ,  sor ry,  i f  you  do not  

m ind,  le t  me t ry  –  le t  me see i f  I  can  f ind  th is .  

CHAIRPERSON :    I f  you  say wha t  le t te r  i t  i s  Mr  Myburgh  

might  he lp  you to  f ind  i t .  20 

ADV MYBURGH SC :    I  was look ing  to  dea l  w i th  i t  a t  a  

h igher  leve l  and not  w i th  the  spec i f i c  de ta i l .   Rea l ly,  I  on ly  

had one quest ion  to  ask  you and tha t  i s ,  were  you eve r  

invo l ved in  au tho r is ing  tha t  increase in  the  ETC? 

MR GIGABA:    I f  I  am not  m is taken,  and I  s tand to  
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cor rec t ion ,  the  increase in  the  pr i ce  o f  the  1064 was done  

a t  board  leve l ,  I  p robab ly  m ight  have wr i t ten  –  and  tha t  i s  

what  I  was t ry ing  to  check here ,  a  le t te r  to  the  Cha i rman 

ra is ing  th is  –  ra i s ing  concerns about  th is  and the  fac t  –  

and ask  whethe r  the  board  was taken on board .   So aga in ,  

the  r i se  in  the  cost  o f  p rocurement  and acqu is i t ions  in  

s ta te  owned ente rpr ises  to  the  ex ten t  tha t  i t  fa l l s  w i th in  the  

–  oh ,  what  i s  the  name o f… 

CHAIRPERSON :    De legat ion  o f  au thor i t y?  

MR GIGABA:    Yes,  we l l ,  I  was look ing  fo r  the  techn ica l  10 

te rm fo r  i t  bu t  i t  has  been a  long t ime.   In  te rms –  the  

ex ten t  tha t  i t  fa l ls  w i th in  the  de legat ion  o f  au thor i t ies ,  you 

expect  the  board  to  wr i te  to  the  shareho lder  and say Mr  

Min is te r,  because  o f  the  fo l low ing reasons the  costs  have 

esca la ted  and we request  your  approva l  and I  th ink  the  

ins tance tha t  the  ev idence leader  i s  re fe r r i ng  to  i s  when 

the  board  had no t  wr i t ten  to  the  m in is te r  and the  m in is te r  

ra ised sharp  concerns about  th is .  

ADV MYBURGH SC :    I  want  to  move to  the  f i rs t  top ic ,  

ma in  top i c  tha t  I  want  to  dea l  w i th .   That  re la tes  to  the  20 

re ins ta tement  o f  Mr  Gama as the  Ch ie f  Execu t ive  o f  

Transnet  Fre igh t  Ra i l .   Cha i rperson,  there  are  a  number  o f  

a f f idav i t s  tha t  a re  re levant  to  th is .   What  we have done 

…[ in tervenes]  

CHAIRPERSON :    I  remember  f rom las t  t ime.  
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ADV MYBURGH SC :    Ja ,  what  we have done is  we have 

bund led  them together  in to  what  we might  re fe r  to  as  an  

ev idence bund le .   I f  I  cou ld  hand  i t  up .   I  do  no t  th ink  i t  

has  to  fo rmal ly  in t roduced,  we have pag ina ted i t  a t  the  foo t  

o f  the  page.  

CHAIRPERSON :    Okay.  

ADV MYBURGH SC :    Bu t  on  each occas ion  I  w i l l  re fe r  to  

the  a f f idav i t  w i th  re fe rence to  –  i t s  ac tua l  exh ib i t  number  

and the  bund le  tha t  i t  i s  to  be  found in .  

CHAIRPERSON :    Okay,  a l r igh t .  10 

ADV MYBURGH SC :    A t  leas t  tha t  way we do not  have to  

go  th rough f rom one f i le  to  the  o ther.  

CHAIRPERSON :    No,  tha t  i s  f ine .  

ADV MYBURGH SC :    Mr  G igaba,  I  have g iven you  a  copy 

o f  i t ,  I  th ink  i t  i s  jus t  the  o ther  s ide  o f  your  f i l e .   Tha t  b lack  

f i le ,  ja .   I  want  to  s ta r t  o f f  by  ask ing  you about  Ms Hogan ’s  

ev idence.   Now you w i l l  see  the re  is  lo ts  o f  d i f fe ren t  page 

numbers  in  th is  bund le .   When I  re fe r  to  a  page number  I  

w i l l  re fe r  to  the  bo t tom le f t  hand s ide ,  do  you see?  

MR GIGABA:    Oh yes.  20 

ADV MYBURGH SC :    Cha i rperson,  you w i l l  –  o r  you may  

reca l l  tha t  Ms Hogan ’s  …[ in te rvenes]  

CHAIRPERSON :    Mr  Myburgh you have got  to  be  care fu l  

when you ind i ca te  –  you have jus t  sa id  bo t tom and I  was 

th ink ing  las t  t ime when you sa id  fo rward ,  I  thought  you  
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meant  backward .  

ADV MYBURGH SC :    Ja ,  no ,  th is  t ime I  do  mean the  

bo t tom.  

CHAIRPERSON :    When you say  jus t  go  up ,  I  th ink  you  

mean down.  

ADV MYBURGH SC :    Yes,  sor ry.   I t  i s  a t  the  bo t tom on the 

le f t  hand s ide .  

CHAIRPERSON :    So  you say when you re fer red  h im to  

numbers  i t  w i l l  be  a t  the  bo t tom? 

ADV MYBURGH SC :    Yes and tha t  i s  jus t  our  pag ina t ion ,  10 

DCJ.  

CHAIRPERSON :    Yes.  

ADV MYBURGH SC :    So  tha t  pag ina tes  th is  ev idence  

bund le .  

CHAIRPERSON :    Ja .  

ADV MYBURGH SC :    Bu t  you w i l l  see  f rom the  index –  as  

you know tha t  Barbara  Hogan ’s  a f f idav i t  i s  EXHIBIT L1.  

CHAIRPERSON :    Yes.  

ADV MYBURGH SC :    And what  you f ind  a t  the  top  on  the 

r igh t  hand s ide ,  those are  the  o r ig ina l  pag ina ted numbers  20 

as  per  the  record  o f  the  Commiss ion .  

CHAIRPERSON :    You say a t  the  top?  

ADV MYBURGH SC :    Wel l ,  le t  me perhaps take  you to  an  

example  i f  I  cou ld .  

CHAIRPERSON :    She is  number  i tem 6  on  the  index,  i s  i t  
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no t?  

ADV MYBURGH SC :    Yes tha t  i t  i s  r igh t  and her  exh ib i t  i s  

L1 .  

CHAIRPERSON :    Yes.  

ADV MYBURGH SC :    And you f ind  i t  in  our  bund le  a t  page 

68.  

CHAIRPERSON :    Ja .  

ADV MYBURGH SC :    And those page numbers  are  a t  the  

foo t  o f  the  page.  

CHAIRPERSON :    Oh,  on  the  bo t tom o f  the  f i le  as  opposed 10 

to  th is  bund le?  

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    When you say a t  the…? 

ADV MYBURGH SC :    A t  the  bo t tom o f  the  page.  

CHAIRPERSON :    O f  th is  page?  

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    Oh,  o f  th is  bund le .   Okay,  no ,  tha t  i s  

f ine .   Okay.  

ADV MYBURGH SC :    And we have to  pu t  i t  a t  the  bo t tom 

so as  no t  to  in te r fe re  w i th  the  or ig ina l  pag ina t ion .  20 

CHAIRPERSON :    Ja ,  okay,  a l r igh t .    

ADV MYBURGH SC :    So  Ms Hogan ’s  a f f idav i t  wh ich  is  

EXHIBIT L1 befo re  th is  Commiss ion ,  you w i l l  f ind  a t  page 

68.   Cou ld  I  ask  you to  go  pa ragraph 33 wh ich  you f ind  a t  

our  page 76.  
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MR GIGABA:    I  am there .  

ADV MYBURGH SC :    Now Ms Hogan says tha t :  

“Approx imate l y  a  month  a f te r  my appo in tment…”  

She was appo in ted  in  May o f  2009.  

“…as the  Min is te r  o f  DPE,  I  met  w i th  Pres iden t  

Zuma and gave h im a  fu l l  background about  the  

deve lopments  i n  Transnet .   I  in fo rmed h im tha t  the  

Transnet  AGM was coming up very  soon and tha t  a  

GCE and Cha i rpe rson o f  Transnet  wou ld  have to  be  

appo in ted  as  a  mat te r  o f  u rgency.   I  b r ie fed  h im 10 

about  the  board ’s  cand ida te  and cho ice  (who I  too  

endorsed)  and the  inqu i ry  po ten t ia l l y  imp l ica t ing  Mr  

G igaba. ”  

So tha t  i s  the  d isc ip l inary  inqu i ry.   And over  the  page a t  

parag raph 34:  

“ I  was shocked and d isappo in ted  when Pres ident  

Zuma in fo rmed me tha t  he  was  adamant  tha t  Mr  

Gama was h is  on ly  cho ice  fo r  GCEO.   In  in fo rmed 

tha t  tha t  was no t  poss ib le  and tha t  Mr  Gama was  

not  the  board ’s  cho ice  and cou ld  no t  over r ide  the  20 

board  as  they had undergone a  very  pro fess iona l  

se lec t ion  p rocess.   I  fu r ther  in fo rmed Pres iden t  

Zuma tha t  Mr  Gama was the  sub jec t  o f  an  inqu i ry  

in to  procu rement  i r regu lar i t ies  and i t  wou ld  very  

messy to  appo in t  a  GCE who  cou ld  po tent ia l l y  



21 MAY 2021– DAY 400 
 

Page 143 of 281 
 

fac ing  fa i r l y  ser ious charges.   P res ident  Zuma sa id  

tha t  i f  tha t  was my v iew,  no  appo in tment  whatsoever  

was to  made  a t  Transnet  un t i l  Mr  Gama ’s  

d isc ip l ina ry  process was ove r.   We agreed tha t  I  

p rov ide  h im wi th  more  de ta i led  in fo rmat ion  fo r  h im  

to  fu r ther  app ly  h is  m ind to . ”  

Do you see tha t?  

MR GIGABA:    Yes,  I  do .  

ADV MYBURGH SC :    I s  th is  someth ing  tha t  you  came to  

learn  about  subsequent ly?  10 

MR GIGABA:    I  on ly  learn t  about  subsequent ly  indeed.   

On ly  recent ly ,  maybe not  –  le t  me not  say  subsequent ly ,  le t  

me say recent l y  when the  Commiss ion  asked  me to 

comment  on  th i s  and brought  Ms Hogan ’s  tes t imony to  

myse l f .   When I  became Min is te r  o f  Pub l ic  Enterpr i ses,  no  

such ins t ruc t ion  was g iven to  me  by Pres ident  Zuma and 

cer ta in ly ,  as  you  w i l l  see ,  the  ev idence o f  Ms Hogan i s  

cont rad i c ted  by  the  exper ience tha t  I  appo in ted  the  GCE o r  

the  recommended  the  appo in tment  o f  the  GCE o f  Transnet  

wh i ls t  Gama’s  d i sc ip l inary  process was s t i l l  be ing  dea l t  20 

w i th .  

 And second ly ,  even i f  you were  to  look  a t  –  I  am 

sure  the  o the r  mat te r  tha t  the  ev idence leader  i s  go ing  to  

re fer  to ,  the  le t ter  –  the  emai l  sen t  to  me by Mr  Mah langu,  

i t  ind ica ted  tha t  Mr  Gama cannot  poss ib l y  be  cons ide red 
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fo r  the  pos i t ion  o f  GCE o f  Transnet .   Of  course  I  d id  no t  

respond to  tha t  le t te r  and I  am sure  we are  s t i l l  go ing  to  

d iscuss i t ,  bu t  what  I  am t ry ing  to  h igh l igh t  he re  is  tha t  

there  was no ins t ruc t ion  g iven to  me by Pres ident  Zuma to  

th is  e f fec t  and I  cer ta in ly   -  i f  he  had,  I  cer ta in ly  d id  no t  

appo in t  the  cand ida te  tha t  Ms Hogan a l leges P res ident  

Zuma had sa id  i s  h is  on ly  cand ida te  fo r  the  pos i t ion  o f  

GCE o f  Transnet .   Mr  Gama eventua l l y  become GCE o f  

Transnet  I  th ink  in  2016 a f te r  hav ing  ac ted  in  the  pos i t ion  

in  2015 when Mr  Mole fe  had moved to  Eskom.  10 

ADV MYBURGH SC :    I f  I  cou ld  jus t  car ry  on  w i th  Ms 

Hogan ’s  ev idence .   I f  you  tu rn  to  page 80 a t  parag raph 51:  

A f te r  Mr  Gama had been gu i l t y ,  a  separa te  

independent  hear ing  on  what  sanct ion  shou ld  be  

app l ied  found tha t  the  charges were  ser ious enough  

to  war ran t  d ismissa l  on  each charge.   Accord ing l y ,  

on  28  June 2010 Mr  Gama was f i red  f rom Transnet . ”  

She goes on to  say a t  pa ragraph 52:  

“ I  togethe r  w i th  then Deputy  Min i s te r  Mr  

Godongwana proceeded to  pu t  together  a  cab ine t  20 

memorandum f ina l l y  da ted  27 Oc tober  2010,  wh ich  

is  a t tached. . . ”  

E tce tera .  

“ . . . fo r  the  appo in tment  o f  a  new Transnet  board  who 

wou ld  then commence a  f resh  search  fo r  a  new CEO 
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as  the  las t  p roposed cand ida te  had w i thdrawn.   The 

Transnet  board  Act ing  GCEO and Cha i rperson a t  

the  t ime had shown remarkab le  res i l ience. ”  

E tce tera .   Then a t  55  towards the  bo t tom o f  tha t  page:  

“The Transnet  Memorandum (9 /2010.Cab ine t  memo 

9 /2010)  d id  no t  appear  on  the  cab ine t  agenda on 15 

September  2010. ”  

Next  parag raph:  

“On 27 October  2010 I  sent  a  le t te r  to  the 

pres idency request ing  h is  ass i s tance to  exped i te  10 

the  p lac ing  o f  the  Transnet  cab ine t  memo on the 

cab ine t  agenda.   I  d id  no t  ge t  a  rep ly. ”  

And then she says a t  57 ,  over  the  page:  

“A few day la te r  on  Sunday 31 October  2010 the  

Pres ident ’s  o f f i ce  ca l led  me to  a  meet ing  w i th  h im in  

the  Pres ident  o f  Gwede Mantashe,  the  Genera l  

Secre tary  o f  the  ANC.   P res iden t  Zuma sa id  the  

NEC had dec ided  to  redep loy  me as an  ambassador  

o r  the  Ambassador  to  F in land.   I  dec l ined the  

redep loyment  and in fo rmed them tha t  I  wou ld  be  20 

res ign ing  as  a  member  o f  par l iament . ”  

Then a t  59 :  

“My cab ine t  memo appeared th ree  days la te r  as  an  

agenda i tem.   I t  was w i thdrawn. ”  

And then she goes on to  exp la in  tha t  on  the  8  December  



21 MAY 2021– DAY 400 
 

Page 146 of 281 
 

cab ine t  approved Mr  G igaba ’s  recommendat ions  fo r  the 

board  o f  Transnet .   So tha t  i s  her  vers ion .   You,  as  I  

unders tand i t ,  say  tha t  Mr  Zuma gave you no ins t ruc t ion .   

D id  you d i scuss Mr  Gama and a l l  w i th  Mr  Zuma? 

MR GIGABA:    No.  

ADV MYBURGH SC :    Upon your  appo in tment .  

MR GIGABA:    No,  we d id  no t  d iscuss i t .  

ADV MYBURGH SC :    So  i f  we can have a  look a t  some o f  

these o the r  a f f idav i t s ,  go ing  to  s ta r t  w i th  …[ in tervenes]  

MR GIGABA:    Jus t  excuse me.  10 

ADV MYBURGH SC :    Yes,  sure .  

MR GIGABA:    I  wou ld  l i ke  to  have s igh t  o f  –  i s  i t  annexure  

K  w i th in  the  bund le?  

ADV MYBURGH SC :    No,  i t  w i l l  no t  be  in  the re  bu t  I  am 

happy to  p rov ide  i t  to  you a t  the  next  s i t t ing ,  i f  you  wou ld  

l i ke .   What  wou ld  you l i ke  to  have s igh t  o f?  

MR GIGABA:    Annexure  K .  

ADV MYBURGH SC :    A l r igh t .  

MR GIGABA:    I  guess tha t  i s  the  Transnet  memorandum 

tha t  Ms Hogan c la ims o r  a l leges tha t  she submi t ted .   Now –  20 

and I  wonder  i f  she  was no longer  in  cab ine t  th ree  days o f  

the  31  October .   How does she know tha t  the  memorandum 

was submi t ted  and w i thdrawn?  Bu t  i t  na tura l l y  wou ld  have 

been w i thd rawn,  i f  i t  was,  g iven tha t  there  had been  

changes in  the  Nat iona l  Execu t ive ,  Mr  Cha i rman,  tha t  
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requ i red  the  new min is te r  to  have s igh t .   The las t  

in fo rmat ion  I  go t  was tha t  the  then board  o f  Transnet  had  

been appo in ted  by  Ms Hogan on –  she ex tended the i r  te rm 

o f  o f f i ce  fo r  a  year  pend ing  the  comple t ion  o f  a  board  

reso lu t ion  repor t  a t  wh ich  po in t  then a  new board  wou ld  be  

appo in ted .    

Now i t  seems cont rad i c to ry  to  me  tha t  tha t  dec is ion  

was taken a t  the  AGM which  she c la ims was in  Sep tember  

bu t  then in  October  p r i o r  to  the  comple t ion  because she 

does not  say  here  tha t  when she submi t ted  a  new memo – 10 

is  i t  on  the  27  October?  

CHAIRPERSON :    O f  October .  

MR GIGABA:    When  she says she  submi t ted  a  new memo 

in  cab ine t  o r  to  cab ine t ,  she does not  ind ica te  whether  the  

board  eva lua t ion  process had been comple ted  so  i t  wou ld  

seem …[ in tervenes]  

CHAIRPERSON :    Wel l ,  in  paragraph 56 a t  page 14 she  

says:  

“On 27 October  2010 I  sent  a  le t te r  to  the 

pres idency request ing  h is  ass i s tance to  exped i te  20 

the  p lac ing  o f  the  Transnet  cab ine t  memo on the 

cab ine t  agenda.   I  d id  no t  ge t  a  rep ly. ”  

I  th ink  tha t  i s  what  you were  look ing  fo r.  

MR GIGABA:    Yes,  tha t  i s  what  I  am re fer r ing  to  so  wh ich  

means,  as  she says I  th ink  in  pa ragraph …[ in te rvenes]  
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CHAIRPERSON :    57  a t  page 15 she says …[ in tervenes]  

MR GIGABA:    62 ,  in  paragraph 62 .  

CHAIRPERSON :    Oh.  

MR GIGABA:    That :  

“ I  together  w i th  then my Deputy  M in is te r  p roceeded  

to  pu t  together  a  cab ine t  memorandum f ina l l y  da ted  

27 October  2010,  wh ich  is  a t tached he re to  marked 

annexure  K  fo r  the  appo in tment  o f  a  new Transnet  

board  who wou ld  then commence a  f resh  search  fo r  

a  new CEO as the  las t  p roposed cand ida te  had  10 

w i thdrawn. ”  

Perhaps I  am jus t  be ing  pedant ic  bu t  the  dec is ion  taken a t  

the  AGM of  2010  was tha t  you r  te rm o f  o f f i ce  i s  ex tended 

fo r  a  year  pend ing  the  comple t ion  o f  a  board  eva lua t ion  

process.   Once tha t  repor t  i s  f ina l i sed a  new board  is  go ing  

to  be  appo in ted .   Now I  am not  aware  and I  was not  aware  

a t  the  t ime o f  my appo in tment  on  the  31  October  tha t  tha t  

dec is ion  had been changed because upon my appo in tment  

and in  d iscuss ion  w i th  the  top  management  o f  the  

depar tment ,  in  par t i cu la r  the  Transpor t  en te rpr i ses ,  i t  was 20 

brought  to  my a t ten t ion  tha t  the  board  eva lua t ion  process 

wou ld  soon be comple ted  and i t  was a f te r  tha t  comple t ion  

tha t  we submi t ted  the  new memo to  cab ine t  to  appo in t  a  

new board  re ta in ing  some o f  the  members  o f  the  prev ious  

board  and add ing  new members  on  the  board  wh ich  
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inc luded qu i te  a  number  o f  peop le .   So I  do  no t  know i f  by  

the  t ime th is  submiss ion  by  Ms Hogan was done the  board  

eva lua t ion  process had been comple ted .  

ADV MYBURGH SC :    A l r igh t ,  so  jus t  go ing  to  where  you  

ended in  re la t ion  to  fo rmer  Pres ident  Zuma,  you say tha t  

you d id  no t  –  you  no d i scuss ions w i th  h im a t  a l l  in  re la t ion  

to  Mr  Gama.  

MR GIGABA:    No,  we d id  no t .   Even when we brought  the  

memorandum for  the  appo in tment  o f  Mr  Mole fe  he  d id  no t  

say  to  me tha t  oh  no ,  bu t  I  had to ld  your  p redecessor  tha t  10 

i t  i s  Mr  Gama tha t  I  want .   He d id  no t  ra ise  tha t  w i th  me a t  

a l l .  

ADV MYBURGH SC :    So  i f  we can got  to  some o f  the  o ther  

a f f idav i t s ,  cou ld  I  ask  you to  go  to  Mr  Mkhwanaz i ’ s  

a f f idav i t?   That  you f ind  a t  our  page 49 and le t  me ask you 

to  go  to  50 .  

MR GIGABA:    I  am there .  

ADV MYBURGH SC :    A t  paragraph 43 dea ls  w i th  a  

meet ing  tha t  he  has w i th  you.   He says:  

“ In  my meet ing  w i th  Min i s te r  G igaba in  October  20 

2010…”  

I  assume tha t  –  we l l ,  le t  me ask you,  i t  seems to  be  

common cause tha t  you met  w i th  h im.   When wou ld  you 

have met?  

MR GIGABA:    In  November .  
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ADV MYBURGH SC :    That  wou ld  have obv ious l y  fo l lowed 

your  appo in tment .  

MR GIGABA:    Yes,  fo l low ing my appo in tment .  

ADV MYBURGH SC :    He says tha t  …[ in tervenes]  

CHAIRPERSON :    Wou ld  i t  –  I  am sor ry ,  when Mr  

Mkhwanaz i  was g iv ing  ev idence he was quest ioned ra ther  

ex tens i ve l y  about  the  da te .  

MR GIGABA:    Yes.  

CHAIRPERSON :    Because he –  I  th ink  he  was say ing  i t  

was probab ly  31  or  30  October ,  I  cannot  remember ,  and 10 

what  was ra i sed  w i th  h im was tha t  you appo in tment  as  

Min is te r  o f  Pub l i c  Enterp r ises was w i th  e f fec t  f rom the  1  

November  and how cou ld  you have met  h im to  d iscuss 

Pub l ic  Enterpr i ses ’  i ssues before  your  appo in tment  took 

e f fec t .   My reco l lec t ion  –  I  do  no t  know whether  Mr  

Myburgh is  d i f fe ren t ,  my reco l lec t ion  is  tha t  to  some exten t  

he  seemed to  be  f i rm tha t  i t  was before  the  1  November  bu t  

I  th ink  I  was le f t  w i th  the  impress ion  tha t  i t  cou ld  have 

been the  1  November  bu t  I  am no t  sure  whethe r  he  sa id  i t  

cou ld  no t  have been the  1  November  or  he  sa id  i t  may have  20 

been but  he  thought  i t  was 31s t .   I s  i t  poss ib le  tha t  i t  may 

have been the  1  November  or  your. . .? 

MR GIGABA:    No,  i t  i s  no t  poss ib le ,  Mr  Cha i rman,  thank 

you ve ry  much fo r  ass is t ing .   On the  30  October  I  was in  

Durban to  watch  the  Super  –  no ,  no ,  no t  the  Super  Cup 
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F ina l ,  I  was watch ing  the  Cur ry  Cup F ina l  be tween the  

S tormers ,  the  Weste rn  Cape S tormers  and the  Nata l  

Sharks .   I  remember  i t  because I  was qu i te  exc i ted .   I  th ink  

i t  was the  f i rs t  t ime I  was a t tend ing  a  rugby f ina l  

…[ in te rvenes]  

CHAIRPERSON :    I  assume you suppor ted  the  Sharks?  

MR GIGABA:    O f  course .   And then we f lew back in  the 

morn ing  or  m idday on the  31s t .   That  i s  when,  as  we  landed 

a t  OR Tambo In ternat iona l  A i rpor t ,  I  rece i ved a  tex t  f rom 

Ms Lake la  Kuanda to  ca l l  her  immedia te ly,  wh ich  I  d id ,  and 10 

she to ld  me tha t  the  Pres ident  wants  to  meet  w i th  you.   I  

asked when?  She sa id  now.   Or  f i rs t  she sa id  I  hope you 

are  no t  fa r  ou t  o f  Gauteng?  I  sa id  oh ,  luck i l y,  I  jus t  landed.   

So I  rushed to  Mah lamba Nd lopfu  where  I  a lso  found 

Pres ident  Zuma s i t t ing  w i th  Mr  Gwede Mantashe and then  

they i n fo rmed me o f  my impend ing  appo in tment  and  sa id  

you w i l l  be  sworn  in  tomorrow a t  two.    

I  went  home a f te r  tha t  and the  fo l low ing day I  was -  

you know,  I  on l y  went  to  Mah lamba Nd lopfu  to  be  sworn  in  

as  the  s ta f f  tha t  I  had worked w i th  a t  Home Affa i rs  were  20 

busy pack ing  up  my ca rd  boxes,  you know,  f rom –  and my 

f i les  f rom Home A ffa i rs .     

 Now,  Mr  Cha i rman,  even i f  you look –  I  th ink  Mr  

Mkhwanaz i  made  a  genu ine  confus ion  o f  da tes  because  

even i f  you look  a t  –  i s  th is  4 .3  or  43 .3?   I s  i t  4 .3 .3  on  
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page 6?  Sor ry ,  sor ry ,  sor ry ,  Mr  Cha i rman,  I  was adv ised to  

look  a t  the  Cha i rman.   

CHAIRPERSON :    No,  no ,  no ,  tha t  i s  f ine .  

MR GIGABA:    So  I  am jus t  t ry ing  to  conf i rm the . . .  

CHAIRPERSON :    Yes,  you can conf i rm tha t .  

ADV MYBURGH SC :    Page,  ja ,  paragraph 4 .3 .  

MR GIGABA:    I  take  i t  i s  4 .3 .3 .   Even i f  you look a t  these 

issues tha t  Mr  Mkhwanaz i  says we d iscussed,  these wou ld  

no t  have been poss ib le  to  d iscuss a t  a  f i rs t  meet ing  

espec ia l l y  no t  p r i o r  to  your  appo in tment ,  no t  p r io r  t o  your  10 

br ie f ing .   The Durban Harbour  en t rance w iden ing ,  the 

na t iona l  mu l t i -p roduct  p ipe l ine ,  the  Cape Town Conta iner  

Termina l .   These  are  i ssues tha t  you can on ly  ra i se  when 

you are  we l l -b r ie fed  by  the  depar tment  and accord ing  to  my  

own ve rs ion  o f  th is ,  we d id  no t  d iscuss the  de ta i l  wh ich  Mr  

Mkhwanaz i  says tha t  we had d iscussed.   To  my reco l lec t ion  

I  ra ised a  few b road issues w i th  h im because the  main  

i ssue was not  to  d iscuss what  to  do  as  Cha i rman o f  

Transnet ,  the  main  i ssue –  I  knew tha t  Mr  Mkhwanaz i  

knows Transnet  very  we l l ,  he  had been Group CEO,  he  had  20 

been MD,  he  had  been Deputy  MD to  Mr  Zak i  Matazoma(?)  

bu t  what  I  in tended to  say to  h im is  tha t  look  a t  a  b road 

leve l  there  are  the  fo l low ing issues wh ich  you need  to dea l  

w i th  and obv ious ly  we need someone o f  you r  in t imate  

knowledge and your  leadersh ip  and t rus twor th iness to  be 
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ab le  to  hand le  these issues in  a  manner  tha t  i s  no t  go ing  

to  leave any loopho les ,  so  you dea l  w i th  them,  I  am not  

ins t ruc t ing  you how to  dea l  w i th  them but  I  am br ing ing  

them to  your  a t ten t ion  as  issues wh ich  need the  a t ten t ion  

o f  the  new board .  

 But  you w i l l  a lso  no t ice ,  Mr  Cha i rman,  tha t  

un for tunate l y  I  do  no t  th ink  I  submi t ted  tha t  as  ev idence or  

was an annexure .   In  my address to  the  board  o f  Transnet  

the  fo l low ing he re ,  the  new board  o f  Transnet  –  no ,  no ,  no ,  

I  th ink  i t  was in  December  2010.    10 

When I  addressed them I  ra ised s ix  s t ra teg ic  

p r io r i t ies  and they had obv ious l y  changed s ign i f i can t ly  

because I  was now dea l ing  w i th  i ssues in  te rms  o f  the  

br ie f ing  I  had rece ived f rom the  depar tment  wh ich  we  

thought  were  s t ra teg ic  i ssues wh ich  need to  be  b rought  to  

the  a t ten t ion  o f  the  board .   I  th ink ,  the  Cha i rman  

permi t t ing ,  I  wou ld  l i ke  th rough my a t to rneys to  submi t  tha t  

as  an  annexure  to  supp lement  my submiss ions.  

CHAIRPERSON :    Ja .   No,  tha t  can  be done.  

MR GIGABA:    Yes.  20 

CHAIRPERSON :    Mr  Myburgh?  

ADV MYBURGH SC :    Yes.   So jus t  –  i t  may very  we l l  be  

tha t  Mr  Mkhwanaz i  was wrong in  re la t ion  to  the  da te  bu t  

what  he  says was d iscussed a t  th is  f i rs t  meet ing  are  the  

i tems l i s ted  in  pa rag raph 4 .3 .   The  f ina l  one,  4 .3 .4 ,  he  says 



21 MAY 2021– DAY 400 
 

Page 154 of 281 
 

–  th is  i s  about  you,  tha t :  

“He was under  the  impress ion  tha t  d isc ip l inary  

mat te rs  a t  Transnet  were  rac ia l l y  b iased and tha t  

there  was a  condonat ion  process a t  Transne t  

because genera l l y  he  used to  dea l  w i th  dev ia t ions  

w i th in  Transnet . ”  

D id  you have a  d iscuss ion  w i th  h im about  tha t ,  d id  your  

d iscuss ion  inc lude tha t?  

MR GIGABA:    My d iscuss ion  inso fa r  as  Mr  Gama was  

concerned was  drawn f rom media  repor ts  t ha t  was 10 

c i rcu la t ing  a t  the  t ime,  and I  was  h igh l igh t ing  to  h im how 

sens i t i ve ,  how cont rovers ia l  th i s  i ssue was,  i t  was a  

burn ing  issue.   A number  o f  o rgan isa t ions inc lud ing  the  

a l l ies  o f  the  ru l ing  pa r ty  had made comments  about  i t ,  I  

th ink  a  few Min i s te rs  a lso  spoken out  pub l i c ly  about  the  

mat te r  and so  I  was ra is ing  w i th  h im,  an  issue tha t  they  

need to  dea l  w i th  and ensure  tha t  i t ’s  reso lved.   I  had no 

knowledge o f  the  condonat ion  processes a t  Transnet  o r  

dev ia t ions tha t  take  p lace and to  the  ex ten t  tha t  I  ra ised  

such th ings,  i t  wou ld  have been pure ly  based on what  20 

repor ts  were  there  in  the  med ia  w i th  no  ins t ruc t ion  to  h im 

as to  how to  dea l  w i th  the  mat te r  bu t  i t  was ev ident  tha t  

the  mat te r  was to  be  dea l t  w i th  and f ina l i sed in  a  manner  

tha t  was go ing  to  take  i t  away f rom br ing ing  the  company 

under  duress or  under  pub l i c  p ressure .  
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ADV MYBURGH SC:    So ,  you say,  to  the  ex ten t  tha t  you  

spoke about  condonat ion  processes,  to  dea l  w i th  

dev ia t ions a t  Transnet ,  tha t  you  had read about  in  the  

press?  

MR GIGABA:    I ’m  say ing ,  Mr  Cha i rman,  tha t  I  had no 

knowledge o f  th i s ,  these condona t ions,  and dev ia t i ons so ,  

i f  I  were  to  ra ise  i t ,  i t  wou ld  have been based on med ia  

repor ts  bu t  wha t  I ’m say ing  f i rm ly  i s  tha t  I  had no  

knowledge o f  condonat ion  processes a t  Transnet  and  

dev ia t ions.   Those were  very  in t imate  issues tha t  you cou ld  10 

on ly  know about  when you a re  be ing  br ie fed  about  the  

process.   I  was never  b r i e fed  about  the  Transnet  p rocess,  

no t  to  any g reat  de ta i l ,  I  th ink  the  br ie f ings  to  me ,  about  

the  Transnet  –  about  Mr  Gama p rocess were  based on the  

two emai ls  f rom Mr  Mah langu to  wh ich  I  d id  no t  respond  

because my v iew was ve ry  f i rm ly  tha t  these a re  i n te rna l  

Board  mat te rs ,  and the  Board  must  be  le f t  to  dea l  w i th  

them.   That ’s  why nowhere  e lse  is  i t  then sa id  tha t ,  oh 

Malus i ,  o r  Min is te r  G igaba then sa id  th is  about  th is ,  ra ised 

th is  in  a  fo rmal  meet ing ,  we prov ided the  repor t  to  Min is te r  20 

G igaba about  how the  mat te r  had  been reso lved.   My on ly,  

one in te rac t ion  w i th  Mr  …[ ind i s t inc t ]  on  th is  i ssue was 

based on what  I  sa id ,  there  are  med ia  repor ts  about  th is  

the  new Cha i rman o f  the  Board  i s  go ing  to  come under  

p ressure  and the  Board  i t se l f  to  have to  dea l  w i th  these  
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i ssues.   I  have  no in t imate  de ta i l s  o f  these issues,  I  

suggest  tha t  you hand le  them in  a  manner  tha t ’s  in  the  best  

in te res t  o f  the  company.  

ADV MYBURGH SC:    I f  I  cou ld  take  you to  another  o f  h is  

a f f idav i t s ,  a lso  dea l ing  w i th  th is  meet ing .   I f  you  tu rn  to  

page 109.  

MR GIGABA:    109?  

ADV MYBURGH SC:    109,  the  bo t tom le f t -hand s ide .  

MR GIGABA:    Yes.  

ADV MYBURGH SC:    A t  parag raph s ix  he  says  –  he ’s  10 

ta lk ing  about  the  same meet ing ,  

 “A t  th is  meet ing…[ in tervenes] .  

CHAIRPERSON:    Hang on Mr  –  somehow,  I  fee l  there  i s  

s t i l l  someth ing  I  haven ’ t  unders tood  about  

the…[ in tervenes] .  

ADV MYBURGH SC:    Cha i rperson,  what  we had to  do  i s  

because th is  i s  a  co l lec t ion  o f  a f f idav i t s .  

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:    That  have the i r  own page numbers  

w i th in  these f i les ,  we o f  course ,  can ’ t  re fe r  to  the  top  20 

number  because i t  wou ldn ’ t  be  consecut ive .  

CHAIRPERSON:    Ja .  

ADV MYBURGH SC:    So ,  to  consecut ive ly  pag ina te  these  

bund les  so  tha t  we can f ind  ou r  way th rough i t ,  we ’ve  pu t  a  

number  a t  the  foo t  on  the  le f t -hand  s ide .  
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CHAIRPERSON:    Yes.  

ADV MYBURGH SC:    From the  beg inn ing  to  the  end.  

CHAIRPERSON:    Yes,  bu t  r igh t  now you 

sa id…[ in tervenes ] .  

ADV MYBURGH SC:    109.  

CHAIRPERSON:    Okay,  a l r igh t ,  now I  th ink  now I ’m go ing  

to  fo l low,  okay I ’m  there ,  thank you.  

ADV MYBURGH SC:    Thank you,  so  a t  pa ragraph s ix ,  

“ In  th is  meet ing  Min is te r  G igaba a lso  requested tha t  

the  incoming Board  must  a l so  rev iew the  fa i rness o f  10 

the  d ismissa l  o f  Mr  Gama” ,  

 What  do  you say to  tha t?  

MR GIGABA:    I  th ink  in  the  –  in  Mr  Mkhwanaz i ’s  c ross-

examinat ion ,  I  hope I ’m us ing  the  r igh t  

words…[ in te rvenes] .  

CHAIRPERSON:    Quest ion ing  w i l l  be  more  accura te  ja .  

MR GIGABA:    Quest ion ing ,  thank  you Mr  Cha i r.  

CHAIRPERSON:    Quest ion ing  is  more  genera l .  

MR GIGABA:    Yes,  thank you very  much.   In  the  

quest ion ing  when he was lead ing  h is  –  when  he was  20 

present ing  h is  a f f idav i t ,  he  dea l t  ex tens ive ly  w i th  what  was 

the  issue a t  the  meet ing  and h is  unders tand ing  because he  

ind ica tes  there ,  tha t  he  d id  no t  unders tand me to  be  g iv ing  

them an ins t ruc t ion  as  to  how to  reso lve  th is  i ssue but  I  

was say ing  to  h im,  the  mat te r  i s  o f  h igh  pub l i c  p ro f i le ,  i t  
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needs to  be  addressed we can ’ t  jus t  ignore  i t  because i t  

d is t rac ts  the  company f rom wha t  i t  needs to  do .   The 

company had spec i f i c  cha l lenges to  dea l  w i th  in  2010 and  

tha t  was the  …[ ind is t inc t ]  under  wh ich  the  new Board  was 

appo in ted .   There  had been a  leadersh ip  vacuum for  qu i te  

a  t ime,  s ince  the  res ignat ion  o f  the  prev ious CE,  Group 

CEO,  the  CFO had ac ted  as  the  Group CEO and he 

res igned on the  1s t  o f  November,  jus t  as  I  was dr iv ing  f rom 

my swear ing  in  i t  was jus t  one o f  those back laps on  your  

face  before  you even do anyth ing .   So,  the  company had 10 

no CE,  Group CE  i t  a lso  had no CFO.   The Board  was on a  

year ’s  ex tens ion  sub jec t  to  the  f ina l i sa t ion  o f  the  Board  

eva lua t ion  repor t .   A number  o f  o ther  vacanc ies  were  

vacant  fo r  –  my apo log ies  Cha i rman,  I  meant  no  d is respect  

to  you (ce l l  phone r ing ing) .  

CHAIRPERSON:    No tha t ’s  f ine .  

MR GIGABA:    Can someone take  th is  away f rom me,  my 

s inceres t  apo log ies  Mr  Cha i rman.  

CHAIRPERSON:    I t ’s  f ine ,  yes?  

MR GIGABA:    I  was say ing  tha t  –  so  when I  ra ised th is  –  20 

so  there  were  a  number  o f  cha l lenges tha t  the  Board  o f  

Transnet  was fac ing  and I  sa id  to  them,  you ’ve  go t  a  

cap i ta l  expend i tu re  programme,  a  f i ve  year  ro l l ing  cap i ta l  

expend i tu re  prog ramme tha t  you need to  be  imp lement ing .   

For  you to  go  to  the  cap i ta l  marke ts  to  ra i se  fund ing  fo r  
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th is  you need to  have s tab i l i t y  a t  the  leve l  o f  the  Board  and  

the  Execut ive  D i rec to rs  o f  the  company.  So,  dea l  w i th  

these issues,  remove a l l  the  uncer ta in ty  so  tha t  the 

company is  ab le  to  focus on  i t s  immedia te  cha l lenges.  

There  were  o the r  cha l lenges wh ich  had been brought  to  my 

a t ten t ion  by  the  Depar tment  wh ich  inc luded inab i l i t y  to  

meet  the  key per fo rmance ind ica tors  i t  inc luded the  

compla in t s  f rom var ious key s takeho lde rs  o f  Transnet  

espec ia l l y  a round  the  expor t  l ines .   The  fac t  tha t  many o f  

the  t ra ins  o f  the  company were  dera i l ing ,  there  was poor  10 

per fo rmance a t  the  po r ts .   So,  when I  ra ised th is  w i th  Mr  

Mkhwanaz i ,  p r i o r  to  h is  appo in tment ,  I  was say ing  dea l  

w i th  the  leadersh ip  uncer ta in t ies  so  tha t  the  company is  

ab le  to  be   -  no t  to  be  d is t rac ted  by  the  uncer ta in t ies ,  there  

is  c la r i t y  as  to  who is  who and wha t  ro le  they are  p lay ing .  

CHAIRPERSON:    Wel l ,  the  one th ing  wh ich  you have 

ment ioned was someth ing  I  was go ing  to  ra i se  w i th  you  

w i th  regard  to  when th is  meet ing  p robab ly  took p lace.   You 

sa id ,  p r io r  to  h is  appo in tment  and I  th ink  tha t ’s  what  he  

sa id  to  me,  tha t  meet ing  took p lace pr io r  to  h is  20 

appo in tment .   Would  you be ab le  to  say,  you th ink  maybe i t  

was w i th in  the  f i rs t  week o f  November  when you have been  

appo in ted ,  f rom your  reco l lec t ion  when you met  w i th  h im or  

la te r  than tha t  o r  –  in  o ther  words,  i s  your  reco l lec t ion  in  

te rms o f  the  da te  qu i te  fa r  f rom h is  reco l lec t ion  in  te rms o f  
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when o r  i s  i t  no t  so  fa r?  

MR GIGABA:    I t ’s  qu i te  fa r,  Mr  Cha i rman because the 

Cab ine t  dec is ion  was taken on the  8 t h  o f  December  2010.  

Now –  wh ich  means tha t  the  submiss ion  to  Cab ine t  wou ld  

have happened two weeks pr io r  the  8 t h  wh ich  wou ld  have  

been around the  24 t h  o r  so  o f  November.   So,  the  meet ing  

wou ld  have taken  p lace jus t  p r io r  to  my submiss ion  o f  th is  

mai l…[ in te rvenes ] .  

CHAIRPERSON:    So ,  jus t  p r io r  to  24  November  o r  there  

about?  10 

MR GIGABA:    Yes,  because pr io r  to  24  November  because  

tha t ’s  when I  wou ld  have approached Cab ine t  w i th  a 

request  fo r  h im to  be  appo in ted  on the  Board  and made 

Cha i rperson.  

CHAIRPERSON:    Ja .  

MR GIGABA:    Now,  there  are  d i f fe ren t  ways i n  wh ich  

d i f fe ren t  Min i s t r ies  dea l  w i th  these  issues o f  appo in tments .  

Other  Min is t r ies  recommend a  Board  and leave i t  to  the  

Board  to  appo in t  the  Cha i rperson.  Others  l i ke  DPE 

recommend a  Board  and nominate  the  Cha i rperson  fo r  the  20 

Board  so  tha t  Cab ine t  has fu l l  s igh t  o f  what ’s  go ing  to  

t ransp i re  a t  the  leve l  o f  the  leadersh ip  o f  the  company.  So,  

tha t ’s  what  –  tha t ’s  the  s tandard  prac t ice  I  found when I  

became Min is te r  o f  Pub l ic  Enterpr ises  and th is  be ing  the  

f i rs t  Board  and the  issues tha t  were  in  the  pub l i c  domain ,  I  
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fe l t  i t  was necessary  to  jus t  meet  Mr  Mkhwanaz i ,  appr ise  

h im o f  ou r  in ten t ion  to  recommend h is  appo in tment  as  

Cha i rperson o f  the  Board  and to  say to  h im,  you know,  

when you meet  someone,  Mr  Cha i rman,  you don ’ t  meet  w i th  

them and say,  hey how are  you Mr  Mkhwanaz i ,  I ’m  f ine  

thanks,  look  man,  we want  to  nominate  you as  Cha i rpe rson 

o f  the  Board ,  oh  thank you ve ry  much I ’m honoured ,  okay 

thanks,  bye  bye.   You know,  you ra ise  o ther  i ssues  so  tha t  

i t ’s  no t  jus t  tha t  b r ie f ,  c l in ica l  meet ing  w i thout  a  sou l .   So,  I  

wou ld  have sa id  to  h im tha t ,  you know,  there ’s  var ious  10 

cha l lenges l i ke  these,  we ’ re  recommending  you as  

Cha i rperson o f  the  Board  wou ld  you accept  your  

appo in tment ,  shou ld  Cab ine t  agree  w i th  us?  

CHAIRPERSON:    Okay,  a l r igh t ,  so  a t  leas t  there  is  

c la r i f i ca t ion  so  i t  wou ld  have been,  a t  some s tage,  p r io r  to  

the  24 t h  o f  November,  f rom your  reco l lec t ion?  

MR GIGABA:    Yes.  

CHAIRPERSON:    Okay,  Mr  Myburgh?  

ADV MYBURGH SC:    Thank you ,  now jus t  go ing  back to  

th is  parag raph,  d id  you te l l  Mr  Mkhwanaz i  tha t  the  Board  20 

must  rev iew the  fa i rness o f  the  d ismissa l  o f  the  

par t i c i pants  tha t  had gone? 

MR GIGABA:    The word  rev iew,  and I  th ink  in  h is  

quest ion ing  he  made ve ry  c lear,  so  I  th ink  we a re  dea l ing  

w i th  two th ings here .   We’ re  dea l i ng  w i th  pa ragraph s i x  and 
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we are  dea l ing  w i th  what  he  sa id  be fore  the  Commiss ion  

because he sa id  a t  the  Commiss ion ,  I  sa id  tha t  they need  

to  rev iew the  fa i rness or  un fa i rness o f  the  d ismissa l  and he  

sa id  tha t  no ,  I  d idn ’ t  take  Min is te r  G igaba to  be  say ing ,  Mr  

Gama must  be  re ins ta ted  and  tha t  i s  the  accura te  

reco l lec t ion  o f  events .  

ADV MYBURGH SC:   Bu t  I ’m ask ing  you what  you sa id ,  Mr  

G igaba.   

MR GIGABA:    What  I  sa id  i s  tha t  they need to  rev iew the  

fa i rness or  un fa i rness o f  the  d i smissa l  and they must  10 

ensure  tha t  they take  a  dec is ion  wh ich  pu ts  the  leadersh ip  

uncer ta in t ies  in  t he  company a t  Execut ive  D i rec tor  leve l  to  

bed,  so  tha t  the  company is  ab le  to  car ry  on  w i th  i t s  work 

und is t rac ted .   I  gave no ins t ruc t ion ,  I  d id  no t  use  the  word ,  

tha t  Transnet  must  resc ind  the  d ismissa l  o f  Mr  Gama,  I  

th ink  tha t  wou ld  have been much more  f i rm had  I  used  

those words bu t ,  in  th is  ins tance,  I  was not  g iv ing  them an  

ins t ruc t ion  in  te rms o f  what  they need to  do .   I  was say ing  

tha t  dea l  w i th  th i s  i ssue,  make su re  tha t  the  company is  r id  

o f  the  cont rovers ies  sur round ing  i t .  20 

CHAIRPERSON:    A t  tha t  s tage had your  depar tment  

b r ie fed  you on where  the  d i spu te  –  d ismissa l  d ispute  

re la t ing  to  Mr  Gama was?  

MR GIGABA:    No.  

CHAIRPERSON:    In  te rms  o f  whethe r,  here  he  had  
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cha l lenged the  d ismissa l  and there  was a  process tha t  was 

be ing  fo l lowed in  te rms o f  wh ich  he  sought  to  be  

re ins ta ted?  

MR GIGABA:    No,  Mr  Cha i rman ,  the  Depar tment  d id  no t  

b r ie f  me.  

CHAIRPERSON:    Okay.  

MR GIGABA:    We regarded i t  as  an  in te rna l  mat te r  a t  

Transnet .  

CHAIRPERSON:    Yes.  

MR GIGABA:    More  so  because  CEOs o f  subs id ia r ies  o f  10 

the  d iv i s ions o f  Transnet  a re  appo in ted  by  the  Group CEO 

in…[ ind i s t inc t ]  o r  w i th  the  approva l  o f  the  Board .   I  th ink  

my unders tand ing ,  o f  course  I  may be wrong,  g iven tha t  

there ’s  been a  substant ia l  amount  o f  t ime wh ich  has  

passed s ince  I  was Min i s te r  o f  Pub l ic  Ente rpr i ses .   My  

reco l lec t ion  was tha t  the  Group CE  actua l l y  jus t  announces  

to  the  Board .   The Group CE has the  power  to  reorgan ise  

the  heads o f  d iv is ions,  to  move the  CEO of  th is  d iv is ion  to  

tha t  one and –  to  redep loy  them,  i f  I  may use the  word  bu t  

the  appo in tment  o f  the  CEs o f  d i v is ions o f  Transnet  i s  a  20 

funct ion  o f  the  Board  led  by  the  CEO i t  doesn ’ t  be long to  

the  Min i s te r.   So,  the  Min is te r  can ’ t  express an  op in ion  as  

to  who shou ld  be  a  CE o f  a  d iv is ion  and tha t  was my sp i r i t .  

CHAIRPERSON:    Mr  Myburgh?  

ADV MYBURGH SC:    Thank you.   Le t  me take  you to  
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another  a f f idav i t  th is  t ime o f  Mr  Mapoma,  you f ind  a t  page  

15 a t  the  bo t tom o f  the  page.  

MR GIGABA:    Yes.  

ADV MYBURGH SC:    And I ’d  l i ke  to  d i rec t  your  a t ten t ion  

to  paragraph e igh t  over  the  page.  

MR GIGABA:    Yes.  

ADV MYBURGH SC:    Now,  he  was the  lega l  manager  tha t  

ass is ted  Mr  Mkhwanaz i ,  he  says,  

“ I  ment ioned in  th is  regard  tha t  f rom the  outse t  o f  

my in te rac t ions w i th  Mr  Mkhwanaz i ,  he  made i t  10 

c lea r  to  me tha t  he  had been ins t ruc ted  to  re ins ta te  

Mr  Gama and tha t  he  wanted to  f ind  a  way to  do  so 

c lean ly ” ,  

 Have you any comment  on  tha t?  

MR GIGABA:    I  don ’ t  know,  Mr  Cha i rman,  I  was  not  in  

those conversa t ions and I  had no t  g iven Mr  Mkhwanaz i  an  

ins t ruc t ion  and Mr  Mkhwanaz i  d id  no t  say  tha t  such an 

ins t ruc t ion  had come f rom me.  

CHAIRPERSON:    I  don ’ t  know,  Mr  Myburgh,  what  your  

reco l lec t ion  is ,  I  may be wrong,  fo r  what  i t ’s  wor th ,  I  20 

seemed to  have an impress ion ,  when Mr  Mkhwanaz i  gave  

ev idence to  us ,  I  th ink  I  s t i l l  have tha t  impress ion ,  tha t  

in i t ia l l y,  in  h is  ev idence he had sa id  tha t  tha t  Mr  G igaba  

had ins t ruc ted  h im to  re ins ta te  Mr  Gama but  as  the 

quest ion ing  prog ressed he la te r  sa id ,  no ,  no ,  no  he  had  



21 MAY 2021– DAY 400 
 

Page 165 of 281 
 

been –  Mr  G igaba asked h im or  ins t ruc ted  h im to  rev iew 

the  fa i rness o f  the  d ismissa l  and I  th ink  in  my own mind I  

was then th ink ing  about  the  fac t  tha t  Mr  Mapoma,  he  had  

sa id  he  had been  ins t ruc ted  to…[ in tervenes] .   

ADV MYBURGH SC:    Yes.  

CHAIRPERSON:    So ,  I ’m  jus t  ra is ing  tha t  s imp ly  because  

Mr  G igaba ment ions tha t  Mr  Mkhwanaz i  d idn ’ t  say  he  

ins t ruc ted  h im,  bu t  I  don ’ t  know what  your  reco l lec t ion  is .  

ADV MYBURGH SC:    No,  you ’ re  abso lu te l y  cor rec t ,  o f  

course ,  you w i l l ,  u l t imate ly  have to  dec ide .  10 

CHAIRPERSON:    Ja .  

ADV MYBURGH SC:    As  to  whether  tha t  ins t ruc t i on  was 

g iven.   The enqu i ry  was tha t ,  wh i l s t  Mr  Mkhwanaz i  sa id  he  

wasn ’ t  g iven an ins t ruc t ion  there  were  cer ta in  ind i ca t ions  

tha t  he  was and one o f  them was th is  cont rad i c t ion .  

CHAIRPERSON:    Ja .  

ADV MYBURGH SC:    Bu t  you w i l l  remember  –  and I ’m 

go ing  to  pu t  th is  in  fa i rness to  Mr  G igaba in  a  moment ,  I  

th ink  the  h igh  water  mark  o f  Mr  Mkhwanaz i ’s  ev idence is  

tha t  a f te r  he  had g iven a  ser ies  o f  concess ions  about ,  20 

perhaps i t  cou ld  be  summar ised as  an  i r ra t iona l  dec i s ion ,  

to  re ins ta te  Mr  Gama and to  pay h im a  se t t lement  

agreement  tha t  he  d id ,  and when  I  say  ra t iona l ,  I  mean,  

g iven the  concess ions tha t  he  made.  

CHAIRPERSON:   Yes.   
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ADV MYBURGH SC:    He then found h imse l f  in  a  ve ry  

d i f f i cu l t  pos i t ion  because the  p ropos i t ion  was put  to  h im,  

he  wou ld  on ly  have ac ted  tha t  way i f  there  had been some 

shareho lder  i ns t ruc t ion .   So,  Mr  G igaba is  r igh t  tha t  tha t ’s  

what  Mr  Mkhwanaz i  sa id  whether  tha t ’s  ac tua l l y  t rue  is  a  

mat te r  tha t  you w i l l  have to  dec ide  a t  the  end o f  the  day.  

CHAIRPERSON:    Ja  okay.  

MR GIGABA:    And i f  I  m igh t  comment  because I  a lso  read,  

Mr  Mkhwanaz i ’s  in te rv iew qu i te  –  w i th  keen in te res t  Mr  

Cha i rman,  as  you  wou ld  expect .  10 

CHAIRPERSON:    Yes,  ja .  

MR GIGABA:    I t  dea l t  a  lo t  w i th  me,  I ’m now t ry ing  to  f ind  

–  I ’m  confused,  in  my own f i les ,  I ’m  t ry ing  to  f ind  the 

t ranscr ip ts  o f  th is  in te rv iew because the  Commiss ion  spent  

a  long t ime w i th  h im,  d iscuss ing  th is  mat te r  whether  I  had  

sa id  he  must  rev iew the  fa i rness  on ly  o r  the  fa i rness o r  

un fa i rness and whether  I  had used the  word ,  harsh ,  that  

Gama’s  d i smissa l  was harsh  or  no t .  

CHAIRPERSON:    Yes.  

MR GIGABA:    And he made –  I  don ’ t  reca l l  where  he  says,  20 

spec i f i ca l l y,  tha t  I  had g iven h im an ins t ruc t ion  because  

f rom what  I  was read ing ,  f rom wha t  he  was say ing  was tha t  

he  unders tood me –  tha t  I  had sa id  rev iew the  fa i rness or  

un fa i rness and he sa id ,  I  d idn ’ t  take  th is  to  be  an  

ins t ruc t ion .  
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CHAIRPERSON:    Ja .  

MR GIGABA:    I  used to  pu t  i t ,  Mr  Cha i rman,  very  

emphat ica l l y  tha t  I  gave no ins t ruc t ion  to  Mr  Mkhwanaz i  to  

add in  –  to  in f luence the  Board  or  lead the  Board  to  ac t  in  

any way.   They cou ld ,  ve ry  we l l  have come back to  me to  

say,  Mr  Min i s te r  there  are  the  fo l low ing th ings,  and we  

leave them where  they a re .   I  th ink  there  cou ld  have been 

a  number  o f  peop le ,  perhaps,  who were  pu t t ing  pressure  on  

the  Board  ou ts ide  o f  me to  take  the  dec i s ion  tha t  they 

eventua l l y  took o r  –  and tha t ’s  what  cou ld  have in f luenced 10 

the  v iew tha t ,  look ,  I ’m   be ing  pu t  under  p ressure  to  do  th is  

th ing  and do i t  c lean ly  bu t  f rom the  Min i s te r  o f  Pub l ic  

Enterp r ises ,  who  was me a t  the  t ime,  there  was no such 

ins t ruc t ion .  

CHAIRPERSON:    No,  no ,  no  the  on ly  reason why I  ra ised  

i t  was tha t  I  no ted  tha t  i t  was the  second t ime you  

ment ioned tha t  Mr  Mkhwanaz i  d idn ’ t  say  he  was ins t ruc ted  

and I  thought  i t ’s  impor tan t  to  ind ica te  tha t  sub jec t  to  

check ing ,  in i t ia l l y  he  may have sa id  so  bu t  i t  i s  t rue  tha t ,  in  

the  end he was say ing ,  no  he  d id  no t  –  the  Min i s te r  d id  no t  20 

ins t ruc t  me to  re ins ta te  Mr  Gama but  I  jus t  wanted to  make  

sure  tha t  you are  aware  tha t  there  may be.   So,  i t  can  be 

checked la te r,  a l r igh t ,  I  th ink  we can move on ja .  

ADV MYBURGH SC:    Yes,  Mr  G igaba,  what  Mr  Mapoma 

does is  he  a t taches a  consu l ta t ion  no te ,  perhaps I  cou ld  



21 MAY 2021– DAY 400 
 

Page 168 of 281 
 

jus t  take  you to  tha t ,  page 19.  So,  th is  i s  a  consu l ta t ion  

no te .   Transnet  was rep resented by  Deneys Re i tz ,  Mapoma 

and Mkhwanaz i  a t tend th is  consu l t a t ion  and i t  invo l ves a lso 

a  meet ing  w i th  Mr  Gama.   I  jus t  want  to  show you,  how Mr  

Mkhwanaz i  then conducted h imse l f .   Now,  th is  i s  be fore  

lega l  adv i ce  is  g iven,  th is  i s  ear l y  s tages o f  the  mat te r.   

The consu l ta t ion  no tes  –  and Mr  Mkhwanaz i  accepts  tha t  

th is  i s  co r rec t ,  reads,  

“Mr  Mkhwanaz i  exp la ined tha t  he  wou ld  l i ke  to  

ass is t  Mr  Gama,  where  reasonab ly  poss ib le .  H is  10 

in ten t ion  was to  b r ing  h im back to  h is  Cha i rman ’s  

o f f i ce .   He wan ts  Mr  Gama to  ass i s t  h im in  a  

number  o f  s t ra teg ic  i ssues.   He,  however,  needs a  

good mot iva t ion  to  do  so .  H is  v iew is ,  tha t  i f  he ’s  

p rov ided w i th  an  op in ion ,  se t t ing  ou t  tha t  there  has  

been some unfa i rness towards Mr  Gama.   A t  the 

Board  meet ing  o f  16  February,  he  wou ld  pe rsuade  

the  o the r  Board  members  to  make the  dec i s ion  to  

b r ing  Mr  Gama back in to  the  organ isa t ion” ,  

And tha t ’s  ac tua l l y  what  happened and what  was  20 

put  to  Mr  Mkhwanaz i ,  and I ’m go ing  to  ask  you fo r  your  

comment  in  a  moment ,  i s  tha t  you must  have been g iven  

some ins t ruc t ion ,  i f  th is  i s  the  way  you conducted yourse l f .   

Here  i t  reads in  b lack  and wh i te  tha t  he  had dec ided the  

man must  come back,  he  wanted an op in ion  showing some 
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un fa i rness and then he wou ld  pe rsuade h i s  fe l low  Board  

members .  Why on ea r th  wou ld  someone do tha t  un less  

there  had been some shareho lde r  …[ ind is t inc t  –  d ropped 

vo i ce ]?  

MR GIGABA:    The shareho lder  ins t ruc t ion  was not  there ,  

i t  d id  no t  ex is t ,  I  th ink ,  Mr  Cha i rman I ’ ve  made tha t  very  – I  

pu t  tha t  ca tegor ica l l y  c lear,  the re  was no shareho lder  

ins t ruc t ion  to  tha t  e f fec t .   I t  i s  my unders tand ing  tha t  o ther  

Board  members  a lso  wanted Mr  Gama back and there  were  

d iscuss ions.   I t  cou ld  be ,  tha t  the  pressure  tha t  m ight  have  10 

been there  had emanated f rom o ther  members  o f  the  Board  

who a lso  wanted  Mr  Gama re ins ta ted ,  who had op in ions 

about  the  mat te r  bu t  inso far  as  the  shareho lder  i s  

concerned there  was no ins t ruc t ion  tha t  was g iven  to  the  

e f fec t  tha t  Mr  Gama must  be  re ins ta ted .  I  th ink  Mr  Gama,  

in  h is  own tes t imony befo re  the  Commiss ion  made  

re ference to  the  fac t  tha t  there  was no pressure  tha t  had 

been exer ted  th rough me to  have h im re ins ta ted .   Mr  

Mkhwanaz i ’s  own  submiss ions to  the  Commiss ion  do ,  qu i te  

c lea r ly,  ind i ca te  tha t  there  was on ly  one t ime tha t  I  20 

d iscussed th i s  w i th  h im,  I ,  be ing  the  shareho lder  

rep resenta t i ve .   I t  cou ld  very  we l l  be ,  tha t  there  were  o the r  

Min is te rs  tha t  had d iscuss ions  w i th  h im,  fo rmal ly  o r  

in fo rmal l y  I ’m  not  aware  bu t  inso far  as  I  am concerned,  I  

d id  no t  pu t  any  pressure  towards any d i rec t ion ,  and I  



21 MAY 2021– DAY 400 
 

Page 170 of 281 
 

cons idered the  mat te r  to  be  an  in te rna l  mat te r.   Even the  

fac t  tha t  i t  dea l t  w i th  a  CEO of  a  d iv is ion  wh ich  was not  a  

mat te r  w i th in  t he  memoranda  o f  inco rpora t ion  wh ich  

be longed to  the  person o f  the  shareho lder  representa t i ve  

who was the  Min i s te r  o f  Pub l ic  Enterp r ises .  

CHAIRPERSON:    H ’m we l l ,  in  te rms o f  the  conten t  o f  the 

d iscuss ion  tha t  you had w i th  h im,  and you have ind ica ted  

tha t  you wou ld  have had a  broad,  k ind  o f ,  d iscuss ion  a t  a  

cer ta in  leve l  a f te r  hav ing  been br ie fed  by  your  depar tment .   

What  he  de f in i te ly  d id  say,  i f  I  reca l l  cor rec t l y,  i s  tha t  –  and  10 

you wou ld  have p icked th is  up  in  the  t ransc r ip t ,  is  tha t  i t  

was qu i te  c lea r  tha t  the  –  tha t  you regarded Mr  Gama’s  

d ismissa l  as  un fa i r  and he sa id  you made re fe rence  to  how 

wh i te  Execut ives  and managers  and b lack  managers  were  

t rea ted  a t  Transnet  and you sa id  tha t  Mr  Gama had been 

t rea ted  unfa i r l y  and someth ing  a long the  l ines  tha t ,  i f  i t  

was a  wh i te  manager,  he  wou ld  no t  have been d ismissed  

fo r  what  Mr  Gama had been d i smissed fo r.   Now,  I  hope my 

reco l lec t ion ,  Mr  Myburgh,  i s  reasonab ly,  co r rec t?  

ADV MYBURGH SC:    Yes,  i t  i s  Cha i rperson,  because i t  20 

goes to  the  f i rs t  parag raph tha t ,  I  th ink  I  took Mr  G igaba  

to ,  in  re la t ion  to  the  f i rs t  meet ing  where  he  says,  tha t  Mr 

G igaba was under  the  impress ion  tha t  d isc ip l inary  mat te rs  

a t  Transnet  were  rac ia l l y  b iased.  

CHAIRPERSON:    Yes.  
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ADV MYBURGH SC:    And there  was,  then,  a  l ine  of  

quest ion ing  where ,  I  th ink  you might  have even have asked  

h im. [ in te rvenes] .  

CHAIRPERSON:    Yes,  I  asked h im the  quest ion  ja .  

ADV MYBURGH SC:   What  –  imp l ic i t  in  tha t  what  was  

be ing  sa id .   

CHAIRPERSON:    Yes,  yes ,  so  I  asked –  and I  th ink  he  

may –  there  was the  quest ion  o f  whether  you sa id  the  

d ismissa l  was ha rsh  as  a  sanct ion  or  someth ing  l i ke  tha t .   

What  do  you say to  h is  ev idence about  tha t ,  d id  tha t  10 

t ransp i re ,  leav ing  ou t  the  quest ion  o f  whether  you  

ins t ruc ted  h im or  you d idn ’ t  ins t ruc t  h im because we have  

dea l t  w i th  tha t  bu t  in  te rms o f  the  res t  o f  the  d i scuss ion  on  

the  Gama issue?  

ADV MYBURGH SC:    I  th ink ,  Mr  Cha i rman,  c ruc ia l  –  

maybe not  c ruc ia l  de ta i l s  le t  me say Mr  Mkhwanaz i ’s  

reco l lec t ion  o f  our  meet ing  may be lack ing  in  a  number  o f  

ins tances.   F i rs t  i t  was a  br ie f  mee t ing ,  second ly,  I  had jus t  

been appo in ted  Min is te r  o f  Pub l ic  Enterpr ises ,  I  was a  few 

weeks in to  the  job  I  was respons ib le  –  back then we were  20 

respons ib le  fo r  n ine  en t i t ies  wh ich  i nc luded 

the…[ ind is t inc t ]  Ac t ,  the  PDMR and  we on ly  d isposed o f  

tha t  funct ion  la te r,  I  th ink  round  2011 or  2012.   So,  we 

were  rece iv ing  ex tens ive  br ie f ings ,  there  i s  a  number  o f  

o ther  th ings tha t  were  tak ing  p lace and none o f  the  
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b r ie f ings  f rom the  Depar tment  wou ld  have inc luded a  

br ie f ing  about  Mr  Gama and there fore  I  wou ld  no t  have 

had,  even a  op in ion  on  whether  o ther  wh i te  managers  a re  

be ing  t rea ted  d i f fe ren t ly,  I  d idn ’ t  know tha t  and tha t  on ly  

emerged la te r,  la te r  when,  you know,  f rom pub l ic  

engagements ,  peop le  were  mak ing  re ference to  some o the r  

managers  and one manager  who was c i ted  was ac tua l l y  no t  

wh i te .  So,  i t  –  a t  the  t ime o f  our  meet ing  w i th  Mr  

Mkhwanaz i  a l l  o f  these very  in t imate  de ta i l s  o f  Gama’s  

d ismissa l  d id  no t  ex i s t  to  me.   I  wasn ’ t  aware  o f  tha t ,  I  was 10 

jus t  ra is ing  a  b road issue wh ich  I  thought  needed to  be  

dea l t  w i th  and how I  –  in  why I  thought  i t  needed to  be 

dea l t  w i th ,  i t  had  noth ing  to  do  w i th  whether  I  wan ted Mr  

Gama to  be  re ins ta ted  or  no t .   I t  had eve ry th ing  to  do  w i th  

the  broad s t ra teg ic  i ssue o f  ensur ing  tha t  there ’s  

leadersh ip  s tab i l i t y  the  compan ies  no t  d is t rac ted ,  the  

negat ive  pub l i c  d iscourse  on Transnet  i s  dea l t  w i th  and 

tha t  negat ive  pub l i c  d iscourse  wou ld  no t  be  made to  go 

away,  mere l y  by  re ins ta t ing  Mr  Gama,  because the  Board  

cou ld  you know have sa id  look we have looked at  the 20 

fo l lowing th ings we bel ieve that  h is  d ismissal  remained 

val id  and therefore we provide cer ta in ty as to  the  leadership  

issues wi th in  Transnet .   I  d id  not  have a preference for  the  

CEO of  Transnet  Fre ight  Rai l  and I  cer ta in ly  was not  

involv ing mysel f  in  the d iscussions about  the Group CEO.  I  
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th ink the board in  our  meet ings wi th  them af ter  –  th is  i s  

a f ter  the  meet ing  wi th  Gama – af ter  they were appoin ted by 

cabinet .   I  th ink la te r  in  December  when I  met  wi th  the new 

board I  then sa id  to  them I  am giv ing you th ree months to  

work on and conc lude the process of  the Group CEO.  Now 

these three months d id not  mean that  in  three months a new 

Group CEO must  be in  off ice.   I t  just  s imply meant  that  

wi th in  three months you need to submi t  to  me your  

recommendat ions.   So the issue of  the CEO of  the – of  

Transnet  Fre ight  Rai l  was not  rea l l y  a t  the t ime of  our  10 

meet ing pr ior  to  the – the submission of  the memorandum to 

cabinet  was not  known to me in  the in t imate deta i l  that  Mr 

Mkwanazi  i s  ra is ing.   So I  just  th ink that  he is  miss ing  

cer ta in  c ruc ia l  de ta i ls  o f  that  meet ing.   I t  was a lso a br ie f  

meet ing.  

CHAIRPERSON:    Mr Myburgh.  

ADV MYBURGH SC:   So do I  understand you to say you d id 

not  say to him that  you considered dismissal  harsh.  

MR GIGABA:   No,  no,  no I  d id not  say that .   I t  was not  my 

opinion.  20 

ADV MYBURGH SC:   And you did not  say to him that  you fel t  

that  discipl inary processes at  Transnet were racial ly biased? 

MR GIGABA:   No I  d id not  know anything about discipl inary 

processes at  Transnet .   That  is – is  a matter that  is brought 

to the shareholder on ly insofar as i t  involved key execut ive 
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d i rectors who are – who are board members but  insofar as 

discipl inary processes at  Transnet are concerned the 

department had not  br iefed me that  they are rac ia l ly  biased 

or not  or whether  they are fai r  and harsh in any part icular 

di rect ion or not .  

ADV MYBURGH SC:   A l r ight  can I  take you to  another 

aff idavi t  of  Mr Mpoma please.  

MR GIGABA:   Yes.  

ADV MYBURGH SC:   Now that  you f ind commencing at  page 

29 paginat ion at  the bot tom of  the page and perhaps I  could 10 

ask you then to turn onto page 38.    

MR GIGABA:   Yes.   I  am there.  

ADV MYBURGH SC:   At  paragraph 27 at  the top of  the page 

Mr Mpoma says:  

“Mr Mahlangu cal led and put  pressure on me 

to f inal ise the reinstatement  of  Mr Gama 

accusing me of  causing the delay,  te l l ing me 

Number 1 wanted to get  i t  done quickly.   He 

never ment ioned any name he stopped 

cal l ing me when I  sternly to ld him to stop 20 

cal l ing me and that  I  d id not  report  to him nor  

to the Min ister nor to Number 1 and that  I  

was assist ing Mr Mkwanazi  to  implement the 

board decision and told him never  to cal l  me 

again. ”  
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 You see that .  

MR GIGABA:   Yes I  see that .  

ADV MYBURGH SC:   Now I  just  ask for your comment  but  in 

fa i rness I  must  a lert  you to the fact  that  Mr Mahlangu you 

may know.  

MR GIGABA:   Yes.  

ADV MYBURGH SC:   Denies that  th is – that  he said this  

because that  was also something that  was contested as you 

wi l l  remember.  

MR GIGABA:   Yes.  I   10 

ADV MYBURGH SC:   Do you have any comment on this.  

MR GIGABA:   I  am aware that  Mr Mahlangu had denied this.   

I  was not  aware of  – i f  th is  cal l  happened I  would not  have 

been aware of  i t  and I  certainly  never  was inst ructed by – i f  

presumably Number 1 is Mr Zuma and Mr Zuma never  gave 

me any such inst ruct ion ei ther to the extent  of  reinstat ing Mr 

Gama or appoint ing him as his only candidate for Group CEO 

so I  am aware that  Mr Mahlangu has denied this cal l  and 

explained the context  of  h is interact ions wi th Mr Mpoma.  

CHAIRPERSON:   Wel l  maybe – maybe one of  the things that  20 

should be ment ioned to you Mr Gigaba in relat ion to Mr 

Zuma and his al leged insistence that  Mr Gama was his only 

choice or Group CEO is that  Ms Barbara Hogan’s evidence 

was put  to him when he gave evidence here in June or July 

2019 and he – he denied having taken that  approach of  
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saying his only choice for CEO for Transnet was Mr Gama  

He denied that  ev idence.   Unfortunately he is – you know is  

not  coming back – we – I  had hoped that  when he came back 

he would be quest ioned further on some of  these aspects.   

But  one of  the th ings that  Ms Barbara Hogan said is th is.   

She said this – the choice for Group CEO for – of  the board 

of  Transnet at  the t ime was another  candidate.   And she said 

she supported that  candidate having been given enough 

informat ion about  the candidate and the other candidates 

and i t  was a black candidate.   And she said Mr Zuma when 10 

she told Mr Zuma that  there were invest igat ions against  Mr 

Gama which could lead to even a discipl inary process.   In  

other words saying you know i f  we ineffect ive we have to 

wai t  for your choice i t  might  never  happen or i t  might  take 

long.   She said Mr Zuma’s response was to say then the 

process of  appoint ing wi l l  have to wai t  unt i l  those processes 

have been f inal ised.   And indeed no appointment of  Group 

CEO was made.   Ms Ramos had resigned I  th ink at  the 

beginning of  2009 and Ms Barbara Hogan was speaking to 

Mr Zuma around mid-year 2009 i f  I  recal l  correct ly.   For over  20 

a year or a year and a hal f  that  posi t ion was not  f i l led.   Mr 

Gama was of  course dismissed in  June 2010 and then he 

launched an – he chal lenged his  dismissal .   So we – we 

have not  explanat ion because Mr Zuma did not  come back to  

the commission as to why the candidate who had been 
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recommended by the board who appeared to be a credible 

candidate,  who was b lack was therefore not  appointed and 

why this posi t ion was lef t  unf i l led for so long i f  i t  is not  

because of  what Ms Barbara Hogan says namely Mr Zuma 

wanted nobody else except  Mr Gama for th is posi t ion.  

 So I  am ment ioning that  because i t  – I  th ink i t  is fa i r  

to ment ion to you to say when you look at  for example how 

Mr Mkwanazi  may have been quest ioned when he was giving 

evidence about whether there was an inst ruct ion or… 

MR GIGABA:   Yes.  10 

CHAIRPERSON:   Or what i t  is against  that  background you 

know.  An ent i ty such as Transnet  could not  pay for such a 

long wi thout  a permanent CEO – Group CEO.  But  he stayed 

for a long t ime the candidate who had been recommended by 

the board and the Min ister had to f inal ly leave because there 

was – he was not  being appointed.    

 So I  ment ion that  -  you might  – you might  not  be able 

to say anything but  I  am just  br inging i t  to your at tent ion.  

MR GIGABA:   Indeed Mr Chai rman.   I  take note of  what you 

are saying and remind the Chairman that  dur ing my appoint  –  20 

af ter my appointment or dur ing my appointment at  which Mr 

Mantashe was there I  was not  given an inst ruct ion to ei ther  

re instate Mr Gama or have him appointed as the only 

candidate for Group CEO of  Transnet .   He actual ly 

eventual ly became Group CEO two years af ter I  had lef t  
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publ ic enterpr ises I  th ink in 2016 having acted in the posi t ion 

in 20 – f rom 2015 when Mr Molefe moved to Eskom.  

 But  I  th ink i t  is  also necessary to indicate that  I  

unfortunately did not  know the preferred candidate of  2009 

and that  was also not  brought to my at tent ion.  

CHAIRPERSON:   Ja.  

MR GIGABA:   So I  st i l l  would not  that  i t  would make any 

di fference now in 2021.  

CHAIRPERSON:   Ja.  

MR GIGABA:   But  you know i t  was not  brought to my 10 

at tent ion.  

CHAIRPERSON:   No that  is f ine.   Mr Myburgh.  

ADV MYBURGH SC:   Yes thank you.   Could I  then take you 

to Mr Mahlangu’s aff idavi t  and perhaps I  can just  go di rect ly  

to the emai l  that  I  th ink you ment ioned a l i t t le  ear l ier.   That  

you f ind at  page 10 of  the bundle.    

MR GIGABA:   Yes.  

ADV MYBURGH SC:   And the key paragraph as you know – 

this is a – an emai l  dated the 18t h  of  January 2011 headed 

Heads Up.  20 

MR GIGABA:   Yes.  

ADV MYBURGH SC:   The second bul let  point .  

“ I  understand that  Transnet may be nearing a 

set t lement wi th Gama.  I  wi l l  obtain the 

detai ls of  the set t lement and br ief  you 
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accordingly.   I  suggest  that  you social ise the 

President ’s – sorry – the President  and his  

key aides ( formal ly  and informal ly)  on the 

proposed set t lement.   I t  is intended that  the 

forthcoming board meet ing should consider  

and author ise. ”  

 You want to comment on that .  

MR GIGABA:   Ordinar i ly Mr Chai rman advisors sent  al l  

manner of  Heads Up updates to Min isters.   Mr Mahlangu had 

just  assumed his  responsibi l i ty as my special  advisor legal  10 

around I  th ink December 2010 and was st i l l  fami l iar is ing 

himsel f  wi th his responsibi l i t ies and the parameters of  those 

responsibi l i t ies.    

 A lot  of  these issues raised here emanated f rom that  

him t ry ing to fami l iar ise himsel f  wi th the parameters of  his – 

of  h is assignment.  

 Now then to come speci f ical ly to bul let  2 or to the 

emai l  as a whole.   I  – you know as you are aware I  d id not  

respond to this.   I t  contained among other issues which I  

thought were not  – we do not  – were not  wi thin our person 20 

and the Gama issue being one of  those.   So I  d id not  ask him 

how d id you obta in the detai ls of  the set t lement.   I  d id not  

social ise the President  as I  th ink I  have said this both in my 

aff idavi t  as wel l  as in my previous – I  have repeated i t  

several  t imes here that  I  d id not  discuss the Gama issue with  



21 MAY 2021– DAY 400 
 

Page 180 of 281 
 

the President .   He d id not  raise i t  wi th me.  I  d id not  raise i t  

back – I  d id not  raise i t  w i th him.  I  d id not  know this  

proposed set t lement as he does not  – he says himsel f  that  

he was only going to obtain the detai ls of  the set t lement and 

br ief  me accordingly so I  d id not  know the detai ls of  the 

set t lement.   I t  -  you know whether the board meet ing that  

was – that  was the forthcoming board meet ing to which this  

emai l  referred to – to which this emai l  referred whether  i t  – i t  

considered and author ised the proposed set t lement I  am not  

aware.    10 

 My view to Mr Mahlangu which I  d iscussed with h im 

was that  we need to stay out  – stay out  of  the issues of  

Transnet Freight  Rai l  and the resolut ion of  the Gama issue 

because the board I  thought was wel l  capable of  handl ing 

that  issue.  

ADV MYBURGH SC:   What  do you think would have caused 

him to advise you that  he fe l t  that  you should social ise the 

President? 

MR GIGABA:   One as I  have suggested ear l ier  he was st i l l  

fami l iar is ing himsel f  wi th his new responsibi l i t ies and the 20 

parameters.   What can he do?  What can he not  do?  What 

must  I  do?  What must  I  not  do?  There was a feel ing 

probably i f  you ask what do I  th ink because I  do not  know for 

a cert  so i f  you ask me what do I  th ink I  wi l l  say I  th ink i t  i s  

because the matter  was of  a high publ ic prof i le.   There was a 
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major publ ic wrangle about  the issue and so he thought that  

i t  was of  such importance that  the President  needed to be 

br iefed about i t .  

 But  the President  of  the count ry has got  way too 

many responsibi l i t ies.   You do not  run to the President  to  

br ief  h im about every nook and cranny of  your work.   Even I  

d id not  want to be br iefed about th is.   So I  d id not  th ink that  

the President  needed to be br iefed about i t  e i ther.  

 I f  we were talk ing about the appointment of  a Group 

CEO that  would be di fferent .   I f  the issues involved the board 10 

that  would be di f ferent .   But  even then there are so many 

and I  have had many instances where CEO’s of  boards or the 

board – CEO’s of  companies or the board themselves have 

var ious chal lenges but  we never had to go to the President .   

We only br iefed the President  perhaps i f  a CEO of  a major 

SOE has resigned you do not  want the President  to read i t  in  

the media.   Or i f  a board has resigned or  Chai rperson of  the 

board has resigned you do not  want the President  to read 

that  in the media you usual ly we just  say Mr President  so 

and so has res igned the board wi l l  be undertak ing the 20 

process and you leave i t  there.  

CHAIRPERSON:   Would you agree however – would you 

agree however that  i f  and this is on ly an i f  because you have 

made i t  c lear that  – that  the then President  did not  discuss 

this wi th you – the issue of  Mr Gama.   
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 I f  what  Ms Barbara Hogan said about Mr Zuma’s 

at t i tudes is  correct  – is  t rue namely that  he was – he only 

wanted Mr Gama be appointed as Group CEO of  Transnet  

and i f  he was prepared to let  that  posi t ion of  Group CEO of  

Transnet remain unf i l led for  so long because he was wai t ing 

for Mr Gama’s discipl inary processes and so on to  f inal ise 

then that  k ind of  President  or let  me put  i t  th is way.   I t  would 

be reasonable to  expect  that  that  k ind of  President  would be 

interested in knowing developments about  the possible 

re instatement of  his person that  he so much wanted to be 10 

Group CEO.  In terms of  logic.  

MR GIGABA:   I  cannot  comment on that  Mr Chairman 

because I  was not  br iefed by President  Zuma that  he wanted 

Mr Gama as his only candidate.  So I  – you know for  me to 

deal  wi th (Af r ican language) For me to deal  wi th that .  

CHAIRPERSON:   I  do not  bel ieve that  Mr Gigaba but  you 

must… 

MR GIGABA:   For  me to deal  wi th that… 

CHAIRPERSON:   You must te l l  Mr Myburgh what you were 

saying.  20 

MR GIGABA:   I  was saying Mr Myburgh that  my Engl ish has 

run away – there is a word I  am looking for.   But  i f  I  were to  

deal  wi th what possibly could have been heard President  

Zuma said that  to  Ms Hogan i t  had not  been brought to my 

at tent ion ei ther by Ms Hogan or by Mr Zuma himsel f  so I  
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cannot deal  wi th what could have been.  

CHAIRPERSON:   Ja.   Okay.   Mr Myburgh.  

ADV MYBURGH SC:   Yes thank you.   But  I  suppose Mr 

Gigaba we – on this issue what then became of  President  

Zuma’s support  for  Mr Gama?  I f  he did not  give you an 

instruct ion – i f  he no d iscussion wi th you then i t  appears that  

i t  should simply evaporated.   He had held out  – you were – 

seemed to be a devout  supporter or Mr Gama’s – of  Mr 

Gama at  least  on Mr Hogan’s vers ion what became of  that  

support? 10 

MR GIGABA:   I  th ink the commission would be fai r  not  to  

take Ms Hogan’s perspect ive as the gospel  t ruth.   She may 

be absolutely correct  and she may be absolutely  incorrect .   

So I  cannot again speculate on whether Mr Zuma had a 

preference for Mr Gama and therefore on whether  that  

preference evaporated.   I  am deal ing wi th what I  know based 

on my involvement at  the t ime that  I  was not  given an 

instruct ion to reinstate Mr Gama.   I  was not  given an 

instruct ion to appoint  him as Group CEO.  I  d id not  submit  a  

report  to President  Zuma about  th is matter.   We never 20 

discussed i t  w i th him and as a matter of  fact  as things stand 

in 2011 somebody else was appointed as Group CEO of  

Transnet and there was no resistance in cabinet  about  that  

s i tuat ion.   So … 

CHAIRPERSON:   Of  course as soon as that  person lef t  
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Transnet Mr Gama was appointed to act  as Group CEO. 

MR GIGABA:   I  can never… 

CHAIRPERSON:   But  00:20:54 you had lef t  by then.  

MR GIGABA:   I  had lef t  by then.  

CHAIRPERSON:   Yes.   Ja.  

MR GIGABA:   Because when – when I  was st i l l  at  Publ ic 

Enterpr ises just  I  th ink i t  was – okay no just  before I  lef t  – or 

af ter I  had lef t  – just  af ter I  had lef t  someone e lse was 

appointed as CEO of  Eskom Mr Tshediso Matona and so 

r ight  throughout my term there was no d iscussion about Mr 10 

Gama becoming Group CEO or opportuni ty created for  that  

to happen I  th ink he – he was reinstated as the CEO of  TFR 

and to my understanding regardless of  the certain emai l  f rom 

Mr Mahlangu about Mr Gama not  having to be considered for  

Group CE should he apply.   To my understanding he did not  

apply for 00:21:57.  

CHAIRPERSON:   Okay.    

ADV MYBURGH SC:   Just  going back to th is – the second 

bul let  point  Mr Gigaba. Had you discussed Mr Gama with Mr 

Mahlangu? 20 

MR GIGABA:   No.   We did not  discuss i t  wi th Mr Mahlangu. 

So he was giving me heads up about a number of  issues that  

I  took i t  – you can see here in th is  emai l  is – he was talk ing 

about a whole range of  th ings.   Mr Manye may be nominated.  

Ayanda and I  –  I  do not  -   Ayanda I  th ink was the 
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spokesperson of  – of  DPE at  the t ime.   He was talk ing about 

the Chief  of  Staff  of  the then – of  the Minister o f  Higher 

Educat ion.   So i t  was a – real ly  a  broad emai l  that  deal t  wi th 

al l  the th ings.   Now i t  is inconceivable and actual ly i t  is not  

t rue that  any of  these things including meet ings wi th Dr 

Khulu Mbatha f rom the former Deputy President ’s off ice that  

I  had discussed a l l  of  these issues wi th h im.  I t  was heads 

up as the subject  is ent i t led i t  was not  report  back.   Heads 

up is volunteered by the person giving you the informat ion.   

A report  back is based on the conversat ions that  you have 10 

had.   

ADV MYBURGH SC:   And did you then not  go on to have a 

discussion wi th Mr Mahlangu about i t .  

MR GIGABA:   I  d id not  respond to this.   I  th ink in my – in my 

conversat ions wi th him I  said leave the matter to the board.    

CHAIRPERSON:   I  see that  in that  f i rst  bul let  point  and the 

second last  or second sentence of  sentence he says:  

“ I  therefor suggest  that  we take ful l  

advantage of  i t . ”  

 He is ta lk ing about the t r ip that  he was going to  have 20 

to Ind ia.   Do you know who he was talk ing about when he 

said “we’? 

MR GIGABA:   I  do not  know Chairperson who he was talk ing 

about.  

CHAIRPERSON:   You do not  know.  
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MR GIGABA:   And I  would hope that  he has responded to 

this matter when he came before the commission.  

CHAIRPERSON:   Okay.    

ADV MYBURGH SC:   And then let  us deal  perhaps f inal ly or  

today wi th  the second emai l .   On the 4t h of  February this is  

at  paginated page 13 at  the bot tom.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   He sends you another  emai l .   And the 

heading this t ime is Transnet  Dynamics.   And this re lates to  

the GCE posi t ion,  discipl inary proceedings and potent ia l  10 

set t lement wi th Mr Gama.  Did you think this was a wel l -

d i rected report?  Is th is something that  you accept  he should 

have apprised you of  or was i t  a lso something that  real ly was 

not  of  interest  to you? 

MR GIGABA:   The matter of  the appointment of  the GCE was 

obviously of  interest  given the direct ive I  had given to the 

board to f inal ise the issue as a matter of  urgency.   I  th ink 

there are two things that  Mr Mahlangu deals wi th in re lat ion 

to th is – in th is emai l .    

 One is an update on how the process is going and 20 

secondly is  sort  of  an alert  that  which he had come across 

howsoever that  Mr Gama might  have wanted to chal lenge the 

process.   I  th ink i f  you read bul let  3 and then he gives me 

his view about th is.  

 Again my view was that  you are – you are taking 
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upon yoursel f  responsibi l i t ies which belong to the board.   I  

bel ieve that  the board was wel l  t reated and wel l -armed in  

terms of  the ski l l  set  wi thin the board and within Eskom the 

company to be able to deal  wi th an eventual ly to where Mr 

Gama might  have appl ied for the post  of  CEO.  

 But  Mr Mahlangu’s views expressed here very f i rmly 

was that  he had been informed through his  lawyers of  an – 

or through Mr Gama’s lawyer of  an offer – oh no that  – he 

says to me that  Mr Gama had been informed through his  

lawyer of  an offer to reinstate him.  He says i t  is  10 

recommendat ion that  regarding his discipl ine and the 

appointment of  the GCE the processes be deal t  wi th 

separately and that  should he chal lenge his dismissal  that  

should not  delay the appointment of  the new GCE because in  

– the board should go ahead and deal  wi th the appointment  

and should he chal lenge i t  he bel ieved that  there were sol id  

grounds for him not  to be appointed 

 Now again th is is get t ing – i t  was get t ing too much in  

detai l  wi th the internal  processes at  Transnet and in our 

subsequent discussions wi th Mr Mahlangu then I  then 20 

advised him to step back and al low the board to deal  wi th 

these issues because ul t imately the appointment of  the GCE 

is the responsib i l i ty of  the board and the board does not  

respond – does not  report  to me with regards to the ni t ty  

gr i t ty ’s of  the ent i re process.  But  what the board does is to  
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say to me Mr Min ister  we concluded the process and this is  

our recommendat ion to you.   Then they give me the detai l  

which they think is re levant  for me to make a 

recommendat ion to cabinet  based on the process they had 

undertaken.  But  a l l  of  these other detai ls do not  get  involved 

in that  process.  

ADV MYBURGH SC:   So Mr Gigaba maybe just  two or three 

other points.   You have – you say you read the t ranscr ipt  of  

Mr Mkwanazi ’s evidence and there are var ious l ines of  

inquiry.   You would have seen that  he made a ser ies of  10 

concessions amongst  them ul t imately that  the board’s 

decision to reinstate was indefensible and that  in hindsight  

he should not  –  Mr Gama have been re instated.   I  th ink the 

high water mark of  those concessions is that  Mr Mkwanazi  

went so far as to state that  he would not  be opposed to the 

chairperson recommending to the President  in his report  that 

steps should be taken to recover the costs of  the set t lement  

wi th – oh sorry f rom members of  the board.   That  is how far 

he went.   And so I  suppose the quest ion that  I  want to raise 

wi th you and that  confronted Mr Mkwanazi  is that  i f  you 20 

accept  that  th is decision was indefensible to the extent  that  

you would not  even oppose us having to pay back the costs 

what could have mot ivated you i f  i t  was not  for some h igher 

instruct ion?  That  you would have read that  l ine of  inquiry  

and you would have seen of  course i t  is  a di ff icul t  quest ion 
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to answer certainly f rom his perspect ive.  

MR GIGABA:   What did he say was – what did he say when 

that  was put  to him? 

ADV MYBURGH SC:   Wel l  what he said is the chai rperson 

put  the quest ion to him and I  th ink i f  my memory serves me 

correct ly i t  was one those answers along the l ines of  wel l  –  

Mr Chai rperson i t  wasn’ t  a “ I ’m going to give up” [ laughs]  bu t  

I  mean,  once you  have sa id  tha t  you w i l l  no t  be  opposed to  

the  cha i rperson  recommending  tha t  we pay back the  

money.   I  mean,  tha t  i s  a  –  tha t  i s  the  ex ten t  to  wh ich  he  10 

accepted i t ,  a t  leas t  f rom h is  perspect ive ,  tha t  i t  was 

indefens ib le .  

MR GIGABA :    Wel l ,  I  th ink  Mkwanaz i  -  and I  cannot  speak  

fo r  h im –  I  th ink  he  was much c loser  to  the  ac t ion  than I  

was.   I  am not  in  a  pos i t ion  to  even make a  s ingu lar  

de terminat ion  as  he  d id  o r  to  jus t i f y  i t  o r  oppose i t  in  any  

s ign i f i can t  manner.   I  th ink  he  was  tak ing  h is  pos i t ion ,  h is  

op in ion  to  the  Commiss ion  or  the  Commiss ion  to  de termine 

as  i t  deems necessary.   He was much c loser  to  the  ac t ion  

than I  was.    20 

 So he wou ld  be  in  a much bet te r  pos i t ion  to  

make tha t  de te rminat ion  because i f  I  were  to  make a  

s im i la r  de te rmina t ion  as  he  d id ,  i t  wou ld  mean tha t  I  wou ld  

have had s igh t  o f  a l l  the  records  tha t  were  be fore  them as  

they were  mak ing  the  dec i s ion  and  so  –  bu t  un for tunate ly,  I  
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d id  no t  have and s t i l l  do  no t  have.    

 Even i f  they  were  brought  to  me ,  I  wou ld  s t i l l  

be l ieve  tha t  I  am an i r re levant  pe rson to  have cons ide red 

those issues and  make tha t  de terminat ion .   I  was  not  on  

the  board .  

ADV MYBURGH SC :    Bu t  I  th ink  what  I  am put t ing  to  you,  

on  Mr  Mkwanaz i ’s  concess ions,  i s  tha t  the  dec i s ion  and 

te rms o f  the  se t t lement  agreement  was so  indefens ib le  tha t  

i t  must  have been dr i ven by  a  shareho lder  ins t ruc t ion .   

That  i s  what  i t  po in ts  to .  10 

MR GIGABA :    No,  tha t  i s  what  the  Ev idence Leader  i s  

po in t ing  to .   Mr  Mkwanaz i  does not  say  tha t .   I  th ink  you 

are  now put t ing  words in to  h is  mouth  and I  do  no t  th ink  i t  

i s  cor rec t  because I  have s ta ted  i t  here .   Un less  the  

argument  becomes:   No,  Mr  G igaba,  here  is  the  re fu tab le  

ev idence tha t  you gave an i ns t ruc t ion  fo r  th i s  dec is ion  to  

be  taken.    

 I  s ta ted  i t  here  qu i te  c lear l y  tha t  I  made no such 

ins t ruc t ion  to  the  Board  o f  Transnet  because the  issues  

tha t  they dea l t  w i th  in  th is  regard  were  in t imate  to  the 20 

company and be longed to  a  d iv is ion  wh ich  was a  mat te r  

tha t  be longed to  the  board .  So I  do  no t  wan t  to  be  

imp l ica ted  in  th is  i ssue.   I  th ink  tha t  the  Ev idence  Leader  

shou ld  no t  pu t  words in to  Mr  Mkwanaz i ’s  mouth .    

ADV MYBURGH SC :    Yes,  ja .   Perhaps I  –  you  
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m isunders tood me.   What  was put  to  Mr  Mkwanaz i  was tha t  

i t  was so  indefens ib le  tha t  i t  po in ts  to  some sor t  o f  

shareho ld ing  i ns t ruc t ion .   How e lse  wou ld  you exp la in  th is?   

And I  th ink  tha t  h is  answer,  as  we have d i scussed ,  i s  tha t  

i t  was one o f  those th ings wh ich  he  d is tan t .   And I  am jus t  

pu t t ing  i t  to  you.   I  am not  say ing  tha t  tha t  i s  what  

Mr  Mkwanaz i  sa id .   P lease.  

MR GIGABA :    I  am a lso  pu t t ing  i t  on  record ,  Mr  Cha i rman  

tha t  there  was no shareho lder  p ressure  on  Transnet  and  

nobody can po in t  to  tha t .  10 

ADV MYBURGH SC :    And then I  th ink ,  jus t  f ina l l y.   I  mean,  

in  fa i rness,  we must  a lso  br ing  i t  to  your  a t ten t ion  tha t  a  

number  o f  o the r  d i rec tors  f i led  a f f idav i t s  where  they  

appeared to  suppor t  the  re ins ta tement  o f  Mr  Gama.   The  

reason why Mr  Mkwanaz i ,  u l t imate ly,  was the  person who 

was quest ioned about  th is  a t  length  i s  because i t  i s  qu i te  

c lea r  tha t  he  was ins t rumenta l ,  u l t imate ly,  in  the  dec is ion  

and in  pe rsuad ing  the  board  bu t  I  do  no t  want  i t  to  be  sa id  

tha t  there  are  no t  –  we are  no t  b r i ng ing  i t  to  your  a t ten t ion  

tha t  there  are  a  ser ies  o f  a f f idav i t s  by  o ther  d i rec tors  who  20 

d id  suppor t  Mr  Gama’s  re ins ta tement .   Cha i rperson,  I  see  

tha t  i t  i s  a  few minutes  a f te r  four  o ’c lock .  

CHAIRPERSON :    Yes.   I  guess we have got  to  s top  here  

w i th  Mr  G igaba ’s  ev idence because h is  counse l  asked tha t  

we s top  because  he wou ld  no t  be  ava i lab le  beyond fou r  
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o ’c lock  fo r  re l ig ious reasons.   I  am go ing  to  f i x  another  

da te .   I t  seems to  me tha t  we wou ld  have to  p re fe rab le  jus t  

cont inue w i th  Mr  G igaba ’s  ev idence and f in ish  i t  

. . . [ in te rvenes]  

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    . . .be fore  the  cross-examinat ion  o f  

Ms Ngoma takes p lace.   So,  as  I  sa id ,  you know,  I  cou ld  

say i t  i s  a  Sunday.   I t  i s  a  Saturday.   [ laughs]   I  cou ld  say 

le t  us  meet  a t  s ix  o ’ c lock  in  the  morn ing  and. . .   [ laughs]   

So,  bu t  I  jus t  hope tha t  we w i l l  a l l  do  the  best  we  can to  10 

make t ime.   So  we w i l l  ad journ  your  hear ing  o f  your  

ev idence,  Mr  G igaba.   And  a  new date  w i l l  be  

communica ted  to  your  lega l  team.   But  Mr  So lomons.  

ADV SOLOMONS :    Yes,  thank you ,  Cha i r.  

CHAIRPERSON :    Yes.   So we w i l l  s top  now in  regard  to  

Mr  G igaba ’s  ev idence and then you w i l l  be  no t i f ied  o f  

another  da te  and t ime.  

ADV SOLOMONS :    Thank you,  Cha i r.  

CHAIRPERSON :    Okay a l r igh t .   We a re  go ing  to  have  

another  sect ion ,  Mr  Myburgh.    20 

ADV MYBURGH SC :    Yes,  we are .  

CHAIRPERSON :    Unfor tunate ly,  some o f  us  must  cont inue.   

[ laughs]    

ADV MYBURGH SC :    Yes.  [ laughs]    

CHAIRPERSON :    You are  ready to  cont inue?  [ laughs]    
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ADV MYBURGH SC :    Ja .  

CHAIRPERSON :    Okay.   The a r rangement  i s  tha t  dur ing  

the  even ing  sess ion ,  I  w i l l  be  hear ing  Ms Fa i th  Mothambi ’s  

ev idence.  

ADV MYBURGH SC :    That  i s  cor rec t ,  Cha i rperson.  

CHAIRPERSON :    Yes.   I  w i l l  take  a  15-minutes  

ad journment  to  enab le  you to  se t  up  and then I  w i l l  

. . . [ in te rvenes]  

ADV MYBURGH SC :    Thank you.  

CHAIRPERSON :    . . . come back.   Thank you.   We ad journ .  10 

INQUIRY ADJOURNS  

INQUIRY RESUMES 

CHAIRPERSON :    A re  we ready?  

ADV MYBURGH SC :    Yes,  I  unders tand we are .  

CHAIRPERSON :    I s  she supposed to  unmute  herse l f ?  

ADV MYBURGH SC :    There  we are .  

CHAIRPERSON :    Okay.  

MS MUTHAMBI:    I  am here .  

CHAIRPERSON :    Good a f te rnoon,  Ms Muthambi .  

MS MUTHAMBI:    Good a f te rnoon,  Deputy  Ch ie f  Jus t ice ,  20 

Cha i rman o f  the  Commiss ion .  

CHAIRPERSON :    Thank you,  thank you.   I s  she  lega l l y  

rep resented?  

ADV MYBURGH SC :    Yes,  she is  represented  by  Mr  

Mantsha.   He is  a lso  connected,  I  unders tand.  
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CHAIRPERSON :    Oh.   Mr  Mantsha ,  a re  you there?  

MR MANTSHA:    Good a f te rnoon,  Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON :    Good a f te rnoon,  Mr  Mantsha.   You 

rep resented Ms Muthambi ,  i s  tha t  r igh t?   I s  tha t  cor rec t?  

MR MANTSHA:    That  i s  co r rec t ,  Cha i rperson.  

CHAIRPERSON :    Yes.   Okay,  no ,  thank you very  much.   

We wi l l  now then  have the  oa th  admin is te red or  a f f i rmat ion  

admin is te red and  then we w i l l  s ta r t .   Ms Muthambi ,  yes ,  

okay,  the  oa th  or  a f f i rmat ion  w i l l  now be admin is te red to  

you and thereaf te r  we can s tar t .  10 

REGISTRAR :   P lease s ta te  your  fu l l  names fo r  the  record?  

MS MUTHAMBI:    Azwihangwis i  Fa i th  Muthambi .  

REGISTRAR :   Do you have any  ob jec t ion  to  t ak ing  the  

prescr ibed a f f i rmat ion?  

MS MUTHAMBI:    No.  

REGISTRAR :   Do you a f f i rm tha t  the  ev idence you w i l l  g ive   

w i l l  be  the  t ru th  the  who le  t ru th  and noth ing  e lse  bu t  the  

t ru th .   I f  so ,  p lease ra i se  your  r igh t  hand and say I  say  I  

t ru ly  a f f i rm.  

AZWIHANGWISI  FAITH MUTHAMBI :   I  t ru ly  a f f i rm.  20 

CHAIRPERSON :    Thank you,  reg is t ra r.  

ADV MYBURGH SC :    Thank you.    

CHAIRPERSON :    One second,  Mr  Myburgh?  A l r igh t ,  okay,  

you may s tar t ,  Mr  Myburgh.   Thank  you.  

ADV MYBURGH SC :    Thank you.  
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CHAIRPERSON :    Okay,  can we have Ms Muthambi  on  the 

sc reen back?  Maybe she can unmute  herse l f?  

ADV MYBURGH SC :    Cha i rperson,  Mr  Mantsha phoned me 

shor t l y  be fore  we  went  on  l ine  and he ind ica ted  to  me,  as  

i s  conta ined in  Ms Muthambi ’s  s ta tement  tha t  they have a  

pre l im inary  po in t  tha t  they w ish  to  ra ise .  

CHAIRPERSON :    Ja .  

ADV MYBURGH SC :    As  I  unders tand i t ,  i t  i s  tha t  Ms 

Muthambi  shou ld  no t  be  requ i red  to  g ive  ev idence in  

c i rcumstances when the re  i s  a  pend ing  d isc ip l inary  i nqu i ry.   10 

I  m ight  have i t  wrong.  

CHAIRPERSON :    Ja .  

ADV MYBURGH SC :    Bu t  pe rhaps Mr  Mantsha can be  

a f fo rded the  oppor tun i ty  to  dea l  w i th  tha t .  

CHAIRPERSON :    Can dea l  w i th  i t .  

ADV MYBURGH SC :    I f  you  wou ld  l i ke  me f i rs t  to  ge t  you 

to  admi t  her  s ta tement  we can do tha t  o r… 

CHAIRPERSON :    No,  I  th ink  le t  h im ra ise  the  po in t  now i f  

he  w ishes to  ra i se  the  po in t .   Mr  Mantsha?  Mr  Mantsha?  

Yes,  Mr  Myburgh …[ in tervenes]  20 

MR MANTSHA:    Thank you,  Cha i r.  

CHAIRPERSON :    Yes.   Mr  Myburgh te l l s  me tha t  you might  

be  hav ing  a  po in t  tha t  you want  to  ra ise  be fore  we 

proceed.   I f  you  …[ in tervenes]  

MR MANTSHA:    Indeed,  Cha i rperson.  
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CHAIRPERSON :    Yes.   I  w i l l  g ive  you a  chance now to  

ra ise  tha t  po in t .  

MR MANTSHA:    Thank you,  Cha i rpe rson.   A l l  we seek i s  

your  gu idance in  th is  mat te r.   As we have se t  ou t  in  the  

a f f idav i t  o f  Ms  Muthambi  she  is  cur ren t ly  undergo ing  

par l iamentary  processes in  te rms o f  the  members  e th ics  

and tha t  par l iament  p rocess is  t r iggered by  the  same 

a f f idav i t  wh ich  has been f i led  w i th  the  Commiss ion ,  the 

a f f idav i t  o f  Ms F i ck .   Those par l iamenta ry  proceed ings are  

no t  ye t  comple ted .   That  i s  number  one.  10 

 And number  two,  as  we se t  ou t  in  the  a f f idav i t  o f  Ms  

Muthambi  i s  tha t  mat te rs  re la t ing  to  the  SABC board  

inqu i ry  repor t  a re  a lso  mat te rs  wh ich  are  sub jec ted  to  a  

jud ic ia l  rev iew but  I  must  say,  Cha i rperson,  I  am indebted  

to  my lea rned f r iend because he has o f  course  spec i f ied  in  

h is  emai l  mat te rs  wh ich  he  wants  to  ra i se  w i th  Ms  

Muthambi  wh ich ,  o f  course ,  exc luded the  mat te r  re la t ing  to  

the  SABC inqu i ry.   I f  I  am cor rec t ,  th is  emai l  cor rec t ,  the 

bas is  o f  these is  tha t  i f  a  doct r ine  o f  separa t ion  – the 

Commiss ion ,  wh ich  is  par t  o f  the  execut ive ,  the  leg is la tu re  20 

who is  the  par l iament  has a l ready  in i t ia ted  a  process so  we  

request  your  gu idance on the  mat te r  because we fee l  tha t  

fo r  a  Commiss ion  to  ac tua l l y  in t rude on issues wh ich  are  

pend ing  before  another  a rm o f  government ,  i t  o ffends the  

doct r ine  o f  separa t ion  o f  power  and the  same a rgument  
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goes to  those mat te rs  wh ich  are  be fore  the  j ud i c ia ry,  the  

mat te r  o f  jud ic ia ry  rev iew where  the  mat te rs  a re  pend ing  

before  another  a rm o f  government  and as  Cha i rperson se ts  

as  the  head o f  the  Commiss ion ,  wh ich  is  pa r t  o f  the  

execut ive ,  we jus t  need gu idance on those mat te rs  

because we are  o f  the  v iew tha t  the  separa t ion  o f  power  i s  

be ing  in f r inged upon i f  mat te rs  wh ich  a re  pend ing  before  

an  independent  a rm o f  government  a re  then dea l t  w i th  by  

the  Commiss ion  wh i le  tha t  independent  a rm o f  government  

has no t  conc luded i t s  p rocess.   So we have a  prob lem wi th  10 

tha t  and we w ish  the  Cha i rperson to  ac tua l l y  g ive  us  a  

gu idance on those mat te rs .   I  th ink  in  summary,  

Cha i rperson,  I  do  no t  want  to  take  lo t  o f  t ime.  

CHAIRPERSON :    Yes.  

MR MANTSHA:    Those a re  the  po in ts .  

CHAIRPERSON :    Yes,  yes .   Okay,  you sa id  you w ish  to  

have gu idance wh ich  seems to  be  d i f fe ren t  f rom a  ru l ing .   

My v iew is  tha t  the  fac t  tha t  there  may be processes o f  a  

d isc ip l ina ry  na tu re  tha t  a re  s t i l l  pend ing  do not  p revent  the  

Commiss ion  f rom hear ing  ev idence re la t ing  to  the  same 20 

mat te rs .   Of  cou rse ,  we a re  a l l  aware  tha t ,  fo r  example  

when i t  comes to  mat te rs  o f  a  c r im ina l  na ture ,  the  law does  

a l low a  w i tness  the  oppor tun i ty  to  invoke the  pr iv i lege  

aga ins t  se l f - inc r im inat ion  w i th in  cer ta in  pa ramete rs  bu t  

there  is  no  such oppor tun i ty  in  regard  to  mat te rs  t ha t  a re  
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no t  o f  a  c r im ina l  na ture  and,  o f  course ,  i f  the  Commiss ion  

were  no t  to  hear  ev idence tha t  re la tes  to  impor tan t  and 

cr i t i ca l  mat te rs  tha t  fa l l  w i th in  i t s  te rms o f  re fe rence jus t  

because there  are  d isc ip l inary  mat te rs  pend ing ,  i t  wou ld  

d isadvantage the  Commiss ion  in  a  very  ser ious  way in  

de termin ing  issues o f  g rea t  na t iona l  in te res t ,  i ssues o f  

g rea t  pub l i c  in te res t  tha t  i t  i s  invest iga t ing .   So,  as  I  sa id ,  

you sa id  you are  jus t  ask ing  fo r  gu idance,  tha t  i s  my 

gu idance.    

 So my gu idance  is  tha t  I  th ink  tha t  Ms Muthamb i  10 

wou ld  be  we l l -adv ised to  take  the  a t t i tude tha t  a l though 

she wou ld  have  pre fer red  not  to  be  requ i red  to  g ive  

ev idence or  answer  quest ions on  these mat te rs  because 

they a re  pend ing  e lsewhere ,  she unders tands the  na t iona l  

in te res t  and impor tance o f  the  work  o f  the  Commiss ion  and 

the  fac t  tha t  the  Commiss ion  needs to  comple te  i t s  work  

shor t l y  and these  mat te rs  may be impor tan t  and,  the re fore ,  

she w i l l  par t i c ipa te .   That  i s  my gu idance.  

MS MUTHAMBI:    Okay.  

MR MANTSHA:    Cha i r,  thank you very  much.   There  is  jus t  20 

the  issue o f  the  separa t ion  o f  power  because i t  i s  jus t  no t  

the  process,  d isc ip l ina ry  process  pend ing ,  i t  i s  a lso  a  

quest ion  o f  p roceed ings  pend ing  in  anothe r  a rm o f  

government ,  so  I  do  no t  de lay  you,  i f  the  Cha i r  can jus t  

g ive  a  gu idance on tha t .  
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CHAIRPERSON :    Yes.   Ja ,  no ,  even w i th  tha t  I  wou ld  no t  

say  tha t  there  is  a  p rob lem,  I  wou ld  no t  say  i t  c rea tes  a 

prob lem.   Of  cou rse  you w i l l  reca l l  tha t  the  Commiss ion  is  

es tab l i shed in  t e rms o f  the  Const i tu t ion ,  Sect ion  84 ,  

Sect ion  84  is  es tab l i shed in  te rms  o f  the  Const i tu t ion  and  

there  is  no th ing ,  as  fa r  as  I  know,  tha t  says when i t  

invest iga tes  i t  cannot  invest iga te  mat te rs  tha t  a re  pend ing  

in  the  processes o f  another  a rm o f  the  s ta te ,  tha t  i s  why i f ,  

fo r  example ,  there  are  c i v i l  p roceed ings pend ing  i n  regard  

to  a  par t i cu la r  i ssue in  a  cour t  o f  law,  the  Commiss ion  w i l l  10 

s t i l l  be  ab le  to  look  in to  those mat te rs  i f  those mat te rs  fa l l  

w i th in  the  te rms o f  re fe rence and i f  in  o rder  to  answer  the  

quest ion  tha t  i s  be fore  the  Commiss ion ,  the  Commiss ioner  

needs to  know about  those th ings.   So,  as  you say,  you do  

not  want  jus t  to  spend too  much t ime on th is ,  tha t  i s  my 

gu idance.  

MR MANTSHA:    I  am indebted to  the  Cha i rpe rson.  

CHAIRPERSON :    Yes,  yes ,  thank you.   Thank you,  Mr  

Mantsha.   Ms Muthambi ,  I  guess you are  go ing  to  be  back 

–  ja ,  you a re  back now.   You were  fo l low ing tha t  20 

d iscuss ion ,  Ms  Muthambi?   You were  fo l low ing the  

d iscuss ion?  

MS MUTHAMBI:    Yes,  Cha i rpe rson .  

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    Yes,  I  fo l lowed the  d iscuss ion ,  
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Cha i rperson.  

CHAIRPERSON :    Yes.   Okay,  a l r i gh t ,  we w i l l  now proceed,  

i s  tha t  a l r igh t?  

MS MUTHAMBI:    Yes.  

CHAIRPERSON :    Okay,  a l r igh t .  

MS MUTHAMBI:    Yes,  Cha i rpe rson .  

CHAIRPERSON :    Okay,  a l r igh t .   Mr  Myburgh?  

ADV MYBURGH SC :    Yes,  thank you.   Good a f te rnoon,  Ms  

Muthambi .  

MS MUTHAMBI:    Good a f te rnoon,  Mr  Myburgh.  10 

ADV MYBURGH SC :    You f i led  a  s ta tement  in  the  

Commiss ion .   You shou ld  have a  bund le  o f  documents  tha t  

we p rov ided you w i th .   The s ta tement  i s  r igh t  a t  the  end,  

page 701.   Do you have a  copy o f  the  s ta tement  w i th  you? 

MS MUTHAMBI:    Le t  me check.   Page 100 and what?  

ADV MYBURGH SC :    701,  i t  i s  the  b lack  numbers  on  the  

le f t  hand s ide .  

CHAIRPERSON :    I t  i s  the  las t  document  on  the  –  in  the  

bund le .  

MR MANTSHA:    Sor ry,  Cha i rpe rson?  20 

CHAIRPERSON :    Yes.  

MR MANTSHA:    And my co l league,  Mr  Myburgh.   

Cha i rperson,  I  made a  request  to  my co l league tha t  be fore  

any quest ion  can be posed to  the  w i tness.  

CHAIRPERSON :    Ja .  
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MR MANTSHA:    The w i tness requested jus t  to  make some 

open ing  address,  no t  more  than f i ve  m inutes .  

CHAIRPERSON :    Yes.  

MR MANTSHA:    I  th ink  my –  ja ,  my co l league jus t  omi t ted  

tha t .  

CHAIRPERSON :    Okay.  

MR MANTSHA:    I f  tha t  p leases the  Cha i rperson,  tha t  i s  

our  request .    

CHAIRPERSON :    No,  tha t  i s  f ine ,  we w i l l  a l low her  to  do  

tha t .  10 

MS MUTHAMBI:    Thank you so  much,  Cha i rperson,  fo r  the 

indu lgence.  

CHAIRPERSON :    Yes,  I  w i l l  a l low you to  make your  

s ta tement  o r  remarks .  

MS MUTHAMBI:    Thank you,  Cha i rperson.   I  th ink  I  want  

to  thank you fo r  the  oppor tun i ty  fo r  me to  come before  you 

to  c la r i f y  a l legat ions aga ins t  me tha t  has been a l l  over  the  

med ia  tha t  the  a l leged ly  shared  conf ident ia l  documents  

w i th  peop le  who were  no t  supposed to  see  those 

documents .  20 

 Cha i rperson,  I  want  to  pu t  i t  up  f ron t  and to  p lace  i t  

on  record  tha t  I  have never  shared any s ta te  con f ident ia l  

documents  w i th  peop le  I  was not  supposed to  share  such  

in fo rmat ion  w i th .    

 When I  took o f f i ce  in  2014 the  o ld  Min i s t ry  o f  
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Communica t ions had jus t  been reconf igu red and  i t  was  

then d i v ided in to  two min is t r ies  be ing  the  Min is t ry  o f  

Communica t ion  and tha t  o f  Te lecommunica t ions and Posta l  

Serv i ces .   Cha i rperson,  th is  d iv i s ion  has crea ted  a  lo t  o f  

confus ion  in  government  and in  the  indust ry.   The 

ass ignment  o f  leg is la t ion  be tween the  two min i s t r ies  was 

cumbersome,  Cha i rperson,  i t  i s  has crea ted a  lo t  o f  pan ic  

amongst  the  indust ry  p layers .  

 In  th is  regard ,  I  engaged w i th  va r ious s takeho lders  

in  the  indust ry  who had quest ions ,  inputs  and suggest ions  10 

tha t  a lso  inc luded fo r  record  w i th  the  ev idence tha t  has  

been led  he re ,  the  Gupta  fami ly  who,  a t  the  t ime,  were  the  

owners  o f  TNA and ANN7 te lev i s ion  a t  the  t ime.    

So those are  the  issues tha t  I  wanted to  jus t  sha re  

w i th  the  Cha i rpe rson and then I  can assure  Mr  Myburgh  

tha t  on  tha t  page 664,  as  he  has d i rec ted  me to .  

CHAIRPERSON :    Okay.  

MS MUTHAMBI:    Thank you,  Cha i rman.  

CHAIRPERSON :    Thank you,  Ms Muthambi .   Mr  Myburgh?  

ADV MYBURGH SC :    Yes,  thank  you.   So,  Ms Muthambi ,  20 

do  you have in  f ron t  o f  you the  page 701 where  you f ind  

your  s ta tement?  

MS MUTHAMBI:    Page 701.   Which  page,  the  one  on the  

r igh t  o r  the  one a t  the  le f t  s ide?  

ADV MYBURGH SC :    The one on the  le f t .  
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CHAIRPERSON :    The b lack  numbers .  

MS MUTHAMBI:    On the  le f t?   They are  bo th  b lack ,  

Cha i rperson.  

ADV MYBURGH SC :    A l r igh t ,  we l l  then le t  us  go  fo r  the  

le f t .  

MS MUTHAMBI:    Okay.  

CHAIRPERSON :    The one on the  top  le f t  corne r.  

MS MUTHAMBI:    Yes.  

CHAIRPERSON :    Have found 701?  

MS MUTHAMBI:    Yes,  Cha i rpe rson .  10 

CHAIRPERSON :    Okay.  

ADV MYBURGH SC :    So  there  you f ind  a  s ta tement .   I f  

you  go to  the  end o f  tha t  s ta tement  i t  ends a t  707.   I s  th is  

the  s ta tement  tha t  you submi t ted  to  the  Commiss ion? 

MS MUTHAMBI:    Yes,  they are  w i th  my s ignatu re .   That  i s  

page 7  o f  the  document  i t se l f ,  on  page 707,  yes .  

ADV MYBURGH SC :    I  see  tha t  i t  i s  undated and a lso  tha t  

i t  i s  no t  sworn  to  a f f i rmed but  wou ld  you conf i rm the  t ru th  

and accuracy o f  th is  s ta tement?  

MS MUTHAMBI:    Yes,  I  do  conf i rm  I  am the  author  and  the  20 

s ignatory  o f  th is  s ta tement .  

ADV MYBURGH SC :    Cha i rperson,  wou ld  you admi t  in to 

ev idence Ms Muthambi ’s  s ta tement  commenc ing  a t  

SABC01-701 as  EXHIBIT CC47.11?  

CHAIRPERSON :    The s ta tement  o f  Ms Azwihangw is i  Fa i th  
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Muthambi  wh ich  s ta r ts  a t  page 701 is  hereby admi t ted  and  

w i l l  be  marked as  EXHIBIT CC47.11.  

STATEMENT OF AZWIHANGWISI  FAITH MUTHAMBI  

STARTING AT PAGE 701 HANDED IN AS EXHIBIT  

CC47.11.  

CHAIRPERSON :    I  hope –  I  t r ied ,  Ms Muthambi ,  to  

p ronounce your  f i rs t  name cor rec t ly  bu t  I  do  no t  have  

conf idence.  

MS MUTHAMBI:    I t  i s  abso lu te ly  so ,  Cha i r .  

CHAIRPERSON :    Okay,  a l r igh t .  10 

MS MUTHAMBI:    Un l i ke  you,  i f  you  p ronounce tha t  name 

be ing  a  Zu lu  man ,  Cha i rperson,  I  am so humble .  

CHAIRPERSON :    Thank you.   Yes,  Mr  Myburgh.  

ADV MYBURGH SC :    Thank you .   Ms Muthambi ,  in  th is  

s ta tement  o f  you rs  what  you do i n  e f fec t  i s  you advance  

the  two po in t s  tha t  your  a t to rney has advanced and,  fo r  

example ,  i f  you  go to  paragraph 20 ,  i t  says :  

“ In  the  c i rcumstances,  the  recommendat ion…” 

Th is  was o f  the  ad hoc  commi t tee  and you took tha t  

dec is ion  on  rev iew.  20 

“…is  const i tu t iona l l y  inva l id ,  un lawfu l  and ought  to  

be  se t  as ide .   However ,  th is  i s  fo r  the  rev iew cour t  

to  dec ide .   S ince  th is  mat te r  i s  sub jud ice ,   fo r  th is  

reason I  do  no t  w ish  to  dwel l  in  de ta i l  w i th  the  

mat te r . ”  
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And then the  o the r  po in t  tha t  you ra ise  is  a t  21 :  

“As ind ica ted  above,  Ms F ick ’ s  a f f idav i t  i s  the  bas is  

o f  d isc ip l ina ry  proceed ings tha t  I  am cu r ren t ly  

fac ing  in  par l iament  and the  Commiss ion  shou ld  

a l low the  pa r l iamenta ry  process  to  run  i t s  course  

s ince  such  process has been in i t ia ted  we l l  be fore  

th is  Commiss ion  had rece ived Ms F ick ’ s  a f f idav i t .   I t  

i s  my respect fu l  submiss ion  tha t  the  Commiss ion  

shou ld  no t  a l low  Ms F ick  to  abuse i t s  t ime and 

resources by  b r ing ing  the  mat te r . ”  10 

So you wou ld  conf i rm those are  the  two po in t s  u l t imate ly  

tha t  you advance in  your  s ta tement?  

MS MUTHAMBI:    Yes,  Cha i r .  

ADV MYBURGH SC :    You do no t  in  your  s ta tement  then 

address the  Gupta  Leak emai ls  a t  a l l .  

MS MUTHAMBI:    No,  Cha i r ,  because as  I  sa id ,  i t  i s  par t  o f  

the  package on  the  f i le  tha t  has been submi t ted  to  

par l iament  on  the  same le t te rs .  

ADV MYBURGH SC :    Yes.   So cou ld  I  take  you then to  Ms  

F ick ’ s  a f f idav i t  and tha t  you f ind  a t  the  beg inn ing  o f  th is  20 

bund le  o f  documents  and can I  ask  you to  go  to  page 42?   

The beg inn ing  o f  Ms F ick ’s  a f f idav i t .   Do you see tha t?  

MS MUTHAMBI:    Yes,  I  am get t ing  there .   Yes,  page? 

ADV MYBURGH SC :    42 .  

MS MUTHAMBI:    42?  
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ADV MYBURGH SC :    Yes.  

MS MUTHAMBI:    Yes,  I  have got  i t .  

ADV MYBURGH SC :    Okay.   So what  Ms F ick  says a t  

parag raph 4  a t  page 43:  

“ In  recent  months  South  A f r i ca  has been rocked by  

the  Gupta  emai l s  and documents ,  Gupta  emai ls  

wh ich  were  re t r i eved f rom the  server  o f  Sahara  

Computers  (P ty)  L td .   These Gupta  emai l s  have  

substant ia ted  most  o f  the  a l legat ions per ta in ing  to  

s ta te  capture  and have unve i led  ev idence o f  10 

m isconduct  by  the  Gupta  fami ly  and many h igh-

rank ing  government  o f f i c ia ls .   OUTA rece ived a  

copy o f  these emai ls  f rom an  unknown source ,  

es tab l i shed the  au thent ic  o f  such and re leased an 

ex tens i ve  repor t  on  s ta te  capture  t i l ted  No Room to  

H ide ,  the  Pres ident  Caught  in  the  Act . :  

Paragraph 5 :  

“Amongst  the  Gupta  emai l s  were  ev idence o f  

m isconduct  on  the  par t  o f  Muthambi  tha t  const i tu tes  

c r imes o f  cor rup t ion  and h igh  t reason.   Muthambi  i s  20 

the  Min is te r  o f  Pub l ic  Serv i ce  and  Admin is t ra t ion  o f  

the  Repub l i c  o f  South  A f r i ca .   The misconduc t  

occu r red  dur ing  Muthambi ’s  tenure  as  Min i s te r  o f  

Communica t ion . ”  

Do you see tha t?  
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MS MUTHAMBI:    I  see  tha t  though you can see th is  i s  a   

very  o ld  a f f idav i t .   I  am not  a  Min is te r  o f  Pub l ic  Serv i ce  

and Admin is t ra t ion .  

ADV MYBURGH SC :    Yes.   Th i s  i s ,  as  you say,  th is  i s  an  

o ld  a f f idav i t ,  i t  was deposed to ,  i f  my memory  se rves me 

cor rec t ,  I  w i l l  check i t  up ,  on  the  17  Ju l y  2017.   Cor rec t?  

MS MUTHAMBI:    Yes.  

ADV MYBURGH SC :    I f  you  go to  paragraph …[ in tervenes]  

MS MUTHAMBI:    That  was s igned.  

ADV MYBURGH SC :    Yes,  i f  you  go to  paragraph  6  ove r  10 

the  page,  i t  says  tha t :  

“On the  25  May 2014 Pres ident  Jacob Zuma 

appo in ted  Muthambi  to  cab ine t  as  the  Min i s te r  o f  

Communica t ions. ”  

Would  you conf i rm tha t?  

MS MUTHAMBI:    Yes,  I  do  conf i rm  tha t ,  Cha i rperson.  

ADV MYBURGH SC :    And then i t  goes on say:  

“ In  the  cab ine t  reshuf f le  o f  30  March 2017 Pres iden t  

Jacob Zuma re ta ined Muthambi  as  a  member  o f  

cab ine t  appo in t ing  her  as  Min is te r  o f  Pub l ic  Serv ice  20 

and Admin is t ra t ion . ”  

Do you conf i rm tha t?  

MS MUTHAMBI:    Yes,  I  do ,  Cha i rperson.  

ADV MYBURGH SC :    As  I  unders tand,  Ms Muthambi ,  you  

are  no  longer  a  m in is te r  bu t  you remain  a  member  o f  
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par l iament ,  i s  tha t  cor rec t?  

MS MUTHAMBI:    Yes,  Cha i rperson.  

ADV MYBURGH SC :    Now what  Ms F ick  then does is  she  

se ts  ou t  some background to  ce r ta in  f ind ings tha t  were  

made aga ins t  you by  the  Nat iona l  Assembly  a t  pa rag raph  

7 ,  some f ind ings  tha t  were  made  aga ins t  you by  the  H igh  

Cour t  in  re la t ion  to  the  H laud i  Motsoeneng mat te r  and then  

conf i rmat ion  o f  tha t  dec i s ion  a t  paragraph 12 by  the  SCA 

and then a t  pa ragraph 14,  over  the  page,  some f ind ings  

tha t  were  made o r  comments  tha t  were  made about  you by  10 

the  Const i tu t iona l  Cour t  in  another  case.   So  tha t  seems to  

me very  much by  way o f  background and she then gets  to  

the  hear t  o f  the  mat te r  and tha t  i s  the  Sahara  emai l  leaks.   

Do you see tha t  a t  page 47?  Ms Muthambi?  

MS MUTHAMBI:    Yes,  Cha i r .   ( ind is t inc t  –  record ing  

d is to r ted)  

CHAIRPERSON :    I t  looks  l i ke  there  i s  a  techn ica l  p rob lem.   

Can you hear  us ,  Ms Muthambi?   Can you hear  me? 

MS MUTHAMBI:    Yes I  can,  Deputy  Ch ie f  Jus t ice ,  I  can  

hear  you,  Cha i rperson.  20 

CHAIRPERSON :    Yes,  i t  looks  l i ke  there  i s  some techn ica l  

p rob lem,  I  do  no t  know whether  i t  is  on  your  s ide  or  i t  i s  on 

th is  s ide  bu t  may le t  us  t ry  and con t inue.  

MS MUTHAMBI:    [ ind is t inc t ]  a t  some po in t  i t  happened,  

the  [ ind is t inc t ] .  
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CHAIRPERSON :    Okay,  no ,  we can hear  you now,  le t  us  

cont inue,  we w i l l  see  how i t  goes.   Okay.  

ADV MYBURGH SC :    So  i f  we go  to  parag raph 16 a t  page  

47.  

MS MUTHAMBI:    Yes.  

ADV MYBURGH SC :     

“The Gupta  emai ls  ob ta ined f rom the  Sahara  

Computer  server  show tha t  be tween Ju ly  and  

August  2014 shor t l y  a f te r  P res iden t  Zuma appo in ted  

her  to  cab ine t  as  the  Min is te r  o f  Communica t ion ,  10 

Muthambi  sent  a  ser ies  o f  emai l s  to  Tony Gupta  on  

conf ident ia l  mat te rs  o f  execut ive  po l i cy  and mat te rs  

in  the  scope o f  her  m in is te r ia l  powers . ”  

We a re  go ing  to  come to  the  emai ls  in  a  moment  bu t  do  you  

accept  tha t  you sent  these emai ls  to  Mr  Gupta?  

MS MUTHAMBI:    No,  Cha i rperson.  

ADV MYBURGH SC:    A l r igh t ,  we  w i l l  dea l  w i th  tha t  when 

we dea l  w i th  each o f  them.    Paragraph 17:  

“These emai ls  were  e i the r  sent  d i rec t l y  f rom 

Muthambi  to  Tony  Gupta  or  ind i rec t l y  f rom Muthambi  20 

to  the  Sahara  Company ’s  CEO,  Ashu Chawla ,  Mr  

Chawla  in  tu rn  fo rwarded Muthambi ’s  

cor respondences  to  Tony Gupta  and Duduzan i  

Zuma,  Pres ident  Zuma’s  son. ”    

What  do  you say to  tha t?   Ms Muthambi?  
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CHAIRPERSON:    He l lo  Ms Muthambi?  

MS MUTHAMBI:    I  have a l l  the  de ta i l  Cha i rpe rson.  

CHAIRPERSON:    Yes.  

MS MUTHAMBI:    I  th ink  what  i s  c r i t i ca l  Cha i rperson  on my 

s ide  . . . [ in te rvenes]   

CHAIRPERSON:    Ja .  

MS MUTHAMBI:    I  want  to  then dea l  w i th  th is  as  we sa id  

th is  leaked emai l s  bu t  then the  issue is  tha t  where  I  am 

seated,  the  i ssue  here  w i th  regard  to  th is  paragraph is  tha t  

I  am say ing  -  I  am deny ing  hav ing  sent  to  anybody tha t  I  10 

was not  supposed to  send th is  documents .   So I  have sent  

th is  to  the  peop le  who were  in  the  ins ide ,  who see me.  

CHAIRPERSON:    I  th ink  what  w i l l  be  impor tan t ,  then is  to  

es tab l i sh  whether  Mr  Ashu Chawla  o f  Sahara  and Mr  Tony 

Gupta ,  wou ld  be  one o f  those peop le  tha t  you do say you 

were  en t i t led  to  send such documents  or  in fo rmat ion  to? 

MS MUTHAMBI:    Cha i r  we dea l  w i th  the  or ig ina l  emai l  tha t  

i s  Mr  Chawla  as  ind ica ted .   

CHAIRPERSON:    Okay,  jus t  unmute  yourse l f  aga in  -  I  do  

no t  know whethe r  you mute  yourse l f  and unmute  yourse l f .  20 

Just  keep i t  unmuted,  I  th ink  jus t  keep i t  unmuted  so  tha t  

we can a lways have your  p ic tu re  on  the  screen.   

MS MUTHAMBI:    Okay.  

CHAIRPERSON:    Yes,  okay do  you want  to  respond to  

tha t?  
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MS MUTHAMBI:    Yes,  Cha i rperson,  I  am say ing  we are  

dea l ing  w i th  lega l  documents  here  and then these a re  some 

o f  the  emai ls  tha t  we p icked up f rom the  Sahara  Computer  

i t se l f  ear l ie r,  bu t  the  here  issue he absent  th is  documents  

to  Mr  Chawla  based on the  fac t  tha t  they own  the  TV 

s ta t ion  ca l led  ENN7 and on th i s  emai l  they  w i l l  la ter  

fo rward  i t  to  o ther  peop le .  So I  need tha t  serv ice  to  Mr  

Chawla  as  a  s takeho lder  who is  in te res ted  on the  s ide  tha t  

we dea l ing  w i th  b roadcast ing .  

CHAIRPERSON:    Okay,  Mr  Myburgh.  10 

ADV MYBURGH SC:    Wel l  perhaps what  I  cou ld  do ,  i f  you 

take  out  because  Ms F ick  dea ls  w i th  these emai ls  over  the  

space o f  two,  four,  s i x  pages,  perhaps you cou ld  maybe 

take out  o f  you r  bund le ,  pages 47  th rough to  54 ,  and then  

we t ry  and read i t  in  con junct ion  w i th  the  emai ls  wh ich  I  

w i l l  take  you to .    

So the  f i rs t  emai l  tha t  Ms F i ck  dea ls  a t  parag raph 

18,  she dea ls  w i th  an  emai l ,  o f  the  18 t h  o f  Ju ly.   She says:  

“On 18 Ju l y  2014 ,  Muthambi  emai led  a  copy o f  the  

Pres ident 's  p roc lamat ion  on  the  t ransfer  o f  20 

admin is t ra t ion  and powers  to  cer ta in  cab ine t  

members  to  Ashu  Chawla  who in  tu rn  fo rwarded the  

emai l  to  Tony Gupta .   P roc lamat ion  47  o f  2014  

prov ided,  in te r  a l ia  tha t  a l l  powers  under  the  

E lec t ron ic  Communica t ions Act  and the  Sentech Ac t  



21 MAY 2021– DAY 400 
 

Page 212 of 281 
 

were  to  be  ass igned to  the  Min is te r  o f  

te lecommunica t ions and posta l  serv i ces  Min is te r  

Chwele .   P rev ious ly  i t  was ass igned to  the  Min i s te r  

o f  Communica t ions. ”  

So can we p lease go to  tha t  ema i l ,  tha t  emai l  i s  a t  page 

267.  

MS MUTHAMBI:    267,  yes  –  Comm 1?  

ADV MYBURGH SC:    Comm 1,  yes .  

MS MUTHAMBI:    Yes.  

ADV MYBURGH SC:    So  you con f i rm then as  pe r  267 tha t  10 

on  the  18 t h  o f  Ju l y  2014 you sent  th is  emai l  to  Ashu  Chawla  

a t  Sahara ,  i s  tha t  cor rec t?  

MS MUTHAMBI:    Yes,  Cha i rperson .  

ADV MYBURGH SC:    And a t tached to  i t ,  then  

was…[ in te rvene]  

CHAIRPERSON:    I  am sor ry  Mr  Myburgh d id  you say 267?  

ADV MYBURGH SC:    Yes,  Cha i rperson.  

CHAIRPERSON:    Because my 267 tha t  I  came to  does not  

have an emai l  -   I  w i l l  te l l  you  what  my 267 has a  judgment  

o f  the  Const i tu t iona l  Cour t s  bu t  in  the  m idd le  o f  i t ,  my 267.   20 

ADV MYBURGH SC:    Yeah,  I  th ink  there  may be a  prob lem 

wi th  the  number ing  but  perhaps I  cou ld  he lp  you th is  way 

Cha i rperson,  i f  you  get  to  the  end o f  tha t…[ in te rvene]  

MS MUTHAMBI:    I t  i s  the  numbers  on  the  le f t -hand s ide  

Cha i rperson,  no t  the  le f t  hand s ide  maybe tha t  i s  the  
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cent re  o f  i t ,  Cha i r.   

CHAIRPERSON:    Oh,  i s  i t  the  red  read numbers  now? 

ADV MYBURGH SC:    Yeah,  th is  i s  on  the  r igh t  hand s ide .   

CHAIRPERSON:    Oh,  okay then I  must  have missed tha t  

because I  was  s t i l l  l ook ing  a t  the  –  thank you Ms  

Muthambi .  

ADV MYBURGH SC:    So  a f te r  the  judgment ,  you then see  

a  d iv ider  tha t  i s  SF5.   

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:    That  i s  where  a l l  the  emai ls  a re  10 

Cha i rperson,  and  then they are  pag ina ted on the  le f t  hand  

s ide  and those are  the  emai l s  tha t  we are  go ing  to  go  

th rough now run  f rom 266 th rough to  335,  tha t  i s  SF5.  

CHAIRPERSON:    Yes,  okay tha t  i s  f ine .   You d id  say le t  us  

use the  red  numbers .   

ADV MYBURGH SC:    Wel l  th is  pa r t i cu la r  por t ion  o f  the  f i le  

i s  on ly  pag ina ted on one s ide .  

CHAIRPERSON:    Oh,  we l l  on  m ine the  267 has got  a lso  

page 304 red  and  b lack.  

ADV MYBURGH SC:    Bu t  then i f  you  go over  the  page my 20 

267 has on ly  go t  one.  

CHAIRPERSON:    Oh,  ja  no ,  m ine has go t  bo th  numbers .   I  

th ink  the  who le  o f  th is  bund le  my one has got  the 

pag ina t ion  is  bo th  b lack  and red  numbers bu t  I  have been 

ab le  to  f ind  the  emai l  tha t  you a re  ta lk ing  about .   
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ADV MYBURGH SC:    So  cou ld  we then use the  numbers  

on  the  r igh t  hand s ide ,  SF5 runs f rom 267 th rough to  335.  

CHAIRPERSON:    Ja .  

ADV MYBURGH SC:    I  th ink  wha t  we f ind ing  is  tha t  when 

you pr in t  th is  on  an  ord inary  pr in te r,  I  th ink  i t  p robab ly  on ly  

p r in ts  ou t  one se t  o f  numbers ,  the  red  m ight  be  obscured.  

CHAIRPERSON:    Okay,  bu t  I  th ink  what  we w i l l  say  i s ,  

when you re fer  to  emai ls  the  pag ina t ion ,  you w i l l  use  w i l l  

be  the  red  numbers .  

ADV MYBURGH SC:    I s  tha t  on  the  r igh t  hand s ide?  10 

CHAIRPERSON:    Ja ,  on  the  r igh t  hand s ide .  

ADV MYBURGH SC:    A l r igh t ,  so  Ms Muthambi ,  a re  you a t  

267?  

MS MUTHAMBI:    Yes.  

ADV MYBURGH SC:    And you accepted th is  i s  t he  emai l  

tha t  Ms F i ck  ta lks  about  a t  parag raphs 18 and 19  o f  her  

a f f idav i t?  

MS MUTHAMBI:    I  cannot  say  tha t ;  I  cannot  say  tha t  

Cha i r.  

ADV MYBURGH SC:    R igh t ,  we l l ,  le t  us  jus t  see what  she  20 

says she says;  

“The 18 t h  o f  Ju ly,  Muthambi  emai led  a  copy o f  the  

Pres ident 's  p roc lamat ion  to  Ashu  Chawla  who in  

tu rn  fo rwarded i t  to  Mr  Gupta . ”  

We wi l l  come to  tha t  and she dea ls  w i th  the  proc lamat ion .   
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I f  you go to  page 267,  do  you accept  there  i s  an  emai l  f rom 

you on the  18 t h  o f  Ju ly  sent  to  Ashu,  do  you conf i rm  tha t?  

MS MUTHAMBI:    Yes,  Cha i rperson .  

ADV MYBURGH SC:    And a t tached to  i t  i s  a  document  

headed Proc PSA and communica t i on  to  i s  a  p roc lamat ion ,  

the  proc lamat ion  in  i ssue,  cor rec t?  

MS MUTHAMBI:    Yes,  Cha i rperson .  

ADV MYBURGH SC:    Now what  tha t  p roc lamat ion  does i f  

you  go to  page 271.   I t  re f lec ts  in  those,  in  the  schedu le ,  in  

the  co lumn dea l ing  w i th  leg is la t ion ,  the  th i rd  en t ry  i t  says :  10 

“Sentech Act ,  p rev ious cab ine t  Min is te r,  Min is te r  o f  

Communica t ions new cab ine t  Min is te r  o r  member  

Min is te r  o f  Te lecommunica t ions and Posta l  

Serv i ce . ”  

I s  tha t  r igh t?   

ADV MYBURGH SC:    And then you w i l l  see  over  the  page,  

a lso  the  th i rd  en t ry  in  the  le f t  hand  co lumn:  

“E lec t ron ic  Communica t ions and  Transact ion  Act ,  

cer ta in  powers  tha t  were  prev ious ly  a f fo rded to  the  

Min is te r  o f  Communica t ions tha t  now t ransfer red  to  20 

the  Min is te r  o f  Te lecommunica t ions . ”  

I s  tha t  cor rec t?  

MS MUTHAMBI:    What  page is  tha t ,  Mr  Myburgh aga in?  

ADV MYBURGH SC:    Page 272.  

MS MUTHAMBI:    Okay,  yes ,  you re fer r ing  to  the  E lec t ron i c  
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Communica t ion  Act .  

ADV MYBURGH SC:    I f  you  go to  page 292 you w i l l  see 

there  tha t  as  Ms F ick  says…[ in tervene]  

MS MUTHAMBI:    292,  yes  I  am a t  292.   

ADV MYBURGH SC:    Ms F ick  sa id  tha t  you –  tha t  Mr  

Chawla  fo rwarded the  emai l  to  Tony Gupta ,  do  you see  

there  a t  292 there  is  an  emai l  f rom Ashu dated 18  Ju ly  to  

Tony Gupta  a t tach ing  the  p roc lamat ion ,  do  you see  tha t?  

MS MUTHAMBI:    I  see  tha t  bu t  can I  say  i t  Cha i rpe rson,  

tha t  I  cannot  say  tha t  on  beha l f  o f  Ms F ick .  10 

ADV MYBURGH SC:    Yes.  

MS MUTHAMBI:    And I  w i l l  exp la in  why la te r.  

CHAIRPERSON:    Yes,  okay.  

ADV MYBURGH SC:   Then,  i f  you  go back to  Ms  F ick ’s  

a f f idav i t  she says :  

“A few minutes  a f te r  emai l ing  the  p roc lamat ion  47  o f  

2014 to  Chawla ,  Muthambi  sent  h im a  second emai l ,  

a t tach ing  a  document  descr ib ing  the  e f fec t  o f  the  

Proc lamat ion .   The document  con ta ins  the  fo l low ing  

s ta tement .   The ab i l i t y  to  make b roadcast ing  po l i cy  20 

and i ssue broadcast ing  po l i cy  d i rec t ions are  se t  ou t  

in  Sect ion  3  o f  th is  Act .  These powers  have been  

t ransfer red  f rom the  Min is te r  o f  Communica t ions to  

the  Min is te r  o f  Te lecommunica t ions and Posta l  

Serv i ce .  I t  i s  there fore  the  Min i s te r  o f  
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Te lecommunica t ions and Posta l  Serv i ces  who w i l l  

make po l i cy  and issue po l i cy  d i rec t i ves  to  ICASA for  

b roadcast ing ,  inc lud ing  pub l i c  serv i ce  

broadcast ing . ”  

Do you see tha t?  

MS MUTHAMBI:    That  one,  yes .   I f  you  go to  page 293,  

you f ind  tha t  emai l  and the  a t tached documents ,  do  you 

see tha t?   Do you  conf i rm tha t  you sent  tha t  emai l  to  Ashu?  

MS MUTHAMBI:    Yes,  Cha i rperson .  

ADV MYBURGH SC:    And the  documents  tha t  Ms F i ck  10 

quotes ,  you f ind  a t  294 and what  she does is  she quotes  

the  second pa r t  o f  the  paragraph under  the  head ing  powers  

o f  the  Min is te r  o f  Communica t ion  as  se t  ou t  in  the  

Proc lamat ion ,  do  you conf i rm tha t?  

MS MUTHAMBI:    Yes,  Cha i rperson I  conf i rm a t  the  bo t tom 

o f  th is  document .  

ADV MYBURGH SC:   Then you go back to  Ms F ick ’s  

a f f idav i t  a t  paragraph 21:  

“On 25 Ju ly  Muthambi  sent  two emai ls  to  Mr  

Chawla .  In  the  f i rs t  emai l  w i th  the  sub jec t  l ine  20 

proc lamat ion  new Ju ly  o f  18 .   She wro te ,  these 

sect ions must  be  t ransfer red  to  the  Min is te r  o f  

Communica t ions.  The document  desc r ib ing  the  

s ta tu tory  p rov is ions to  wh ich  she re fer red  was  

a t tached to  the  emai l  under  the  f i le  name 



21 MAY 2021– DAY 400 
 

Page 218 of 281 
 

p roc lamat ion  new 2018 sor ry,  20  Ju l y  2014.   The  

document  name proc lamat ion  new 2018,  sor ry  new 

18 Ju ly  2014 c lean,  p roposed the  re t ransfer  o f  

cer ta in  powers  under  the  E lec t ron ic  

Communica t ions  Act  f rom the  Min i s te r  o f  

Te lecommunica t ions and Posta l  Serv i ces  to  the  

Min is te r  o f  Communica t ions. ”  

Do you see tha t?  

MS MUTHAMBI:    Yes,  re fe r  me back to  the  paragraph  

aga in?  10 

ADV MYBURGH SC:    Yes,  to  f i x  a f f idav i t  parag raphs 18  

and 19.  

MS MUTHAMBI:    18  and 19.  

ADV MYBURGH SC:    Yes.  

MS MUTHAMBI:    Okay,  I  th ink  I  was a  s tep  ahead  o f  you,  

okay,  yes  I  can see th is .   

ADV MYBURGH SC:    Sor ry  I  was re fer r i ng  you not  to  18 

and 19 to  21  and…[ in tervene]  

CHAIRPERSON:    I  thought  so ,  and 22.  

ADV MYBURGH SC:    …22 I  beg your  pa rdon.  20 

CHAIRPERSON:    Paragraphs 21 and 22 Ms Muthambi .  

MS MUTHAMBI:    Yes,  Cha i rperson .  

ADV MYBURGH SC:    So  we are  ta lk ing  about  an  emai l  on  

the  25 t h  o f  Ju ly.  

MS MUTHAMBI:    Yes.   



21 MAY 2021– DAY 400 
 

Page 219 of 281 
 

ADV MYBURGH SC:    Now tha t  emai l ,  tha t  emai ls  you f ind  

a t  page 295,  wou ld  you conf i rm tha t?  

MS MUTHAMBI:    Be fore  tha t ,  Cha i rperson can I  dea l  w i th  

parag raph -  I  d id  no t  want  to  in te r rup t  each parag raph to 

g ive  my vers ion ,  so  tha t  I  do  no t  loose th read.  

CHAIRPERSON:    Okay,  I  am sor ry.  

MS MUTHAMBI:    So  the  more  you read a l l  those 

paragraphs then yes.   

CHAIRPERSON:    Oh,  you want  to  g ive  your  vers ion  pe r  

parag raph?  10 

MS MUTHAMBI:    Yes,  per  paragraph.   

CHAIRPERSON:    Oh,  okay.   

MS MUTHAMBI:    I f  you  can ass is t  me to  read i t  and the  

annexures,  you can re fe r  to  one annexure .  

CHAIRPERSON:     Bu t  you want  to  respond to  each 

paragraph.  

MS MUTHAMBI:    Then go to  the  o ther  one in  tha t  fo lde r.  

CHAIRPERSON:    Okay.  

CHAIRPERSON:    Mr  Myburgh is  tha t  f ine?  

ADV MYBURGH SC:    Yes,  i t  i s .   20 

CHAIRPERSON:    So  she is  ask ing  tha t ,  even i f  you re fer  

to  the  emai ls  she w i l l  p re fer  i t  i f  she  can jus t  respond to 

each paragraph tha t  i s  re levant .   

ADV MYBURGH SC:    A l r igh t .   

CHAIRPERSON:    Ja ,  she says she does not  want  to  lose  
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t rack  o f…[ in tervene]  

ADV MYBURGH SC:    Fa i r  enough .   

CHAIRPERSON:    Ja .  

ADV MYBURGH SC:    So  Ms Muthambi  we are  dea l i ng  w i th  

parag raphs 21 and 22 and tha t  emai l…[ in te rvene]  

MS MUTHAMBI:    There  is  someth ing  tha t  so r ry  s i r,  I  had 

someth ing  to  comment  on  i t  i s…[ in tervene]  

CHAIRPERSON:    Ear l ie r,  s ta r t ing  f rom 18,  d id  you say you  

want  to  comment  ear l ie r?   

MS MUTHAMBI:    Ja ,  i t  s ta r ted  f rom tha t  paragraph  10 

Cha i rperson.  

CHAIRPERSON:    Okay,  te l l  us  wh ich  parag raph you want  

to  comment  on?  

MS MUTHAMBI:    18 .  

CHAIRPERSON:    18 ,  okay.   

MS MUTHAMBI:    And 17,  Cha i r.   

CHAIRPERSON:    And 17 okay,  a l r igh t .   

MS MUTHAMBI:    Yes.   

CHAIRPERSON:    17  says:  

“These emai ls  were  e i the r  sent  d i rec t l y  f rom 20 

Muthambi  to  Tony  Gupta  or  ind i rec t l y  f rom Muthambi  

to  the  Sahara  company CEO,  Mr  Ashu Chawla ,  Mr  

Chawla  in  tu rn  fo rwarded Muthambi ’s  

cor respondence to  Tony Gupta  and to  Duduzan i  

Zuma’s  Pres ident  Zuma’s  son.   The le t te r  appears  
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to  have ac ted  as  a  caveat  be tween  the  Gupta ’s  and  

Pres ident  Zuma. ”  

What  do  you say about  tha t?  

MS MUTHAMBI:    Yes,  Cha i rperson,  I  wanted to  comment  

on  the  las t  par t ,  tha t  reads:  

“The le t te r  appears  to  have ac ted  as  a  caveat  

be tween the  Gupta ’s  and Pres ident  Zuma. ”  

CHAIRPERSON:    Yes.  

MS MUTHAMBI:    And I  want  to  pu t  i t  on  the  record  tha t  I  

have no knowledge o f  th is  Cha i rperson.  10 

CHAIRPERSON:    Okay,  no  tha t  is  f ine .   I s  tha t  the  on ly  

par t  you wanted to  dea l  w i th  in  paragraph 17? 

MS MUTHAMBI:    And then,  yes ,  yes .   

CHAIRPERSON:    Okay,  parag raph  18 says:  

“On 18 Ju l y  2014 Muthambi  emai led  a  copy o f  the  

Pres ident 's  p roc lamat ion  on  the  t ransfer  o f  

admin is t ra t ion  and powers  to  cer ta in  cab ine t  

members  pub l i shed as  proc lamat ion  47  o f  2014 in  

Government  Gazet te  number  tha t  tha t ,  to  Ashu 

Chawla  who in  tu rn  fo rwarded the  emai l  to  Tony  20 

Gupta . ”  

What  do  you w ish  to  say about  tha t?  

MS MUTHAMBI:    The i ssue,  Cha i rperson on th is  one l i ke  I  

ind ica ted  ea r l ie r,  the  indust ry,  th is  p roc lamat ion  when go 

th rough,  as  I  sa id  i t  was cumbersome and we a l l  know tha t  
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the  proc lamat ion  does not  say,  i t  i s  a  document  t ha t  we 

have access.   So th is  was tasked o f  my engagements  w i th  

s takeho lders  Cha i rperson,  eve ry  s takeho lder  w i th in  the  

broadcast ing  space,  because l i ke  I  sa id  ear l ie r  indust ry  

was confused a t  the  t ime,  th is  was pa r t  o f  my s takeho lder  

engagement  and  tha t  i s  why I  am say ing ,  I  send  th is  to  

whoever  was supposed to  rece ive  th is ,  i t  i s  the  th ing  we 

are  dea l ing  w i th  th is  he re ,  Cha i rpe rson.  

And then there  is  –  those are  the  ones tha t  went  to  

th is  -  a  company  where  i f  they  go  and have i t  there .   So  10 

th is  was par t  o f  my s takeho lder  engagement ,  Cha i rpe rson 

on the  po l i cy  and a lso  fo r  me to  exp la in  the  regu la t ion  

because I  was inundated w i th  a  lo t  o f  quer ies  about  th is  

regu la t ion  as  to  who does what .   And then -  so  tha t  i s  the 

issue tha t  I  am t ry ing  to  reach to  say I  sent  i t  to  whoever  

was supposed to  rece ive  these inc lud ing  th i s  one.   So tha t  

i s  the  issue tha t  I  wanted to  ta lk  to  on  the  mat te r.  

CHAIRPERSON:    Okay,  thank you ,  Mr  Myburgh.  

ADV MYBURGH SC:    Yes,  thank  you.  So go ing  back to  

parag raphs 21 and 22.   I  jus t  wanted to  ask  you to 20 

conf i rm…[ in tervene]  

CHAIRPERSON:    Or  maybe check whether  she wants  to  

say anyth ing  on  19 and 20 un less  she a l ready d id  so ,  Mr  

Myburgh.  

ADV MYBURGH SC:    Ms Muthambi ,  do  you wan t  to  say 
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any th ing  about  paragraphs 19 and 20 or  i s  i t  the  same 

po in t?  

MS MUTHAMBI:    Yes,  Cha i rperson,  I  must  say  th is  

Cha i rperson when you do tha t ,  when you consu l t ,  you a lso  

say your  v iews what  needs to  happen,  my in te rpre ta t ion  o f  

the  s i tua t ion  a t  the  t ime.   So on 19,  on  th is  mat te rs  on  the  

a t tachment  tha t  I  re fe r red  to ,  I  shared i t  w i th  the  indust ry  

a lso  what  I  th ink  needs to  be  updated read ing  the  same 

proc lamat ion  wha t  i s  ca l led  to  on  page 268.  

CHAIRPERSON:    Okay,  a l r igh t .   So,  bu t  can we  take i t  10 

tha t  whenever  in  th is  a f f idav i t  o f  Ms F i ck  whenever  she  

says you sent  an  emai l  to  peop le  ou ts ide  o f  government ,  

your  response is  tha t  you d id  so  as  par t  o f  your  

engagement  and  consu l ta t ion  w i th  s takeho lders  on  po l i cy  

i ssues,  can we take i t  tha t  tha t  i s  the  pos i t ion  fo r  a l l  emai ls  

tha t  you send to  peop le  who are  ou ts ide  o f  government?  

MS MUTHAMBI:    Yes,  Cha i rperson .  

CHAIRPERSON:    Yes,  okay and  maybe fo r  the  sake o f  

comple teness,  th is  m ight  exped i te  mat te rs .   Can we  take i t  

tha t  you have gone th rough Ms F ick ’s  a f f idav i t  and 20 

whenever  she says you sent  an  emai l  to  somebody  who is  

ou ts ide  o f  government ,  you admi t  tha t  you d id  send i t  bu t  

your  exp lanat ion  is  tha t  you sent  i t  as  par t  o f  consu l ta t ion  

and engagement  w i th  s takeho lders  on  po l i cy  mat te rs .   Can 

we go tha t  fa r?  
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MS MUTHAMBI:    Yes,  Cha i rperson .  

CHAIRPERSON:    Okay,  a l r igh t .  Okay,  thank  you Mr  

Myburgh.  

ADV MYBURGH SC:    Thank you.  

CHAIRPERSON:    I  hope tha t  has he lped.  

ADV MYBURGH SC:    Yes.  

MS MUTHAMBI:    Then I  wanted to  comment  on  20?  

CHAIRPERSON:    Yes,  comment  on  20 .  

MS MUTHAMBI:    Maybe Mr  Myburgh must  ass i s t  me wi th  

annexure  tha t  i s  t ied  to  20 ,  so  tha t  I  can ta lk  on  tha t  one.  10 

CHAIRPERSON:    Okay,  he  w i l l  te l l  you  jus t  now.  

ADV MYBURGH SC:    So  tha t  emai l  Ms Muthambi  you f ind  

a t  page 293.   

CHAIRPERSON:    293 is  –  page 293,  Ms Muthambi ,  tha t  i s  

where  you w i l l  f ind  tha t  annexure .  

MS MUTHAMBI:    Yes,  Cha i rpe rson,  I  want  to  exp la in  th is  

annexure  Cha i rpe rson.  

CHAIRPERSON:    Yes.  

MS MUTHAMBI:    Th i s  i s  my own document  tha t  I  a t tached.  

CHAIRPERSON:    Yes.  20 

MS MUTHAMBI:    A f te r  read ing  the  ICASA Act  and a lso  

dea l ing  w i th  the  proc lamat ion .   So whatever  i s  quoted 

there  i t  i s  my own word ing  hav ing  read the  ICASA Act  and 

the  Broadcast ing  Act .   So tha t  i s  the  issue tha t  I  had to  

dea l  w i th  and you w i l l  take  tha t  as  you go fu r the r,  I  a lso  
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h igh l igh ted  tha t  there  i t  s t i l l  uncer ta in ty  tha t  ex i s ts  and 

then these -  tha t  re la tes  to  the  uncer ta in ty  as  to  how the  

d iv is ion  w i l l  pa r t  espec ia l l y  in  respect  to  ICASA whi le  the  

Min is te r  o f  Communica t ion  appo in ts ,  removes and  i t  dea ls  

w i th  the  per fo rmance o f  management  team o f  ICASA why i t  

does not  have an input  as  I  was comment ing  on  the  

Proc lamat ion .   

One,  i t  i s  no t  ye t  an  input  in to  the  substant ive  work  

to  be  done by  ICASA and then I  fu r the r  on  say tha t ,  i t  i s  

l i ke  hav ing  an  employer  be ing  ab le  to  h i re ,  f i re  and 10 

per fo rmance manage the  employee but  hav ing  no  ab i l i t y  to  

send d i rec t  ma i l  input ,  o r  g ive  gu idance on the  way fo rward  

and then I  la te r  on  sa id  what  needs to  happen.  

CHAIRPERSON:    Yes.  

MS MUTHAMBI:    Th is  i s  on  annexure ,  you can  read i t  

Cha i rperson,  there .   

CHAIRPERSON:    Yes,  okay.   So the  end ing  o f  

annexure…[ in te rvene]  

MS MUTHAMBI:    So  I  am the  author  o f  th is  document  

Cha i rperson.  20 

CHAIRPERSON:    Yes.  

MS MUTHAMBI:    What  I  was shar ing  w i th  the  indust ry  to  

say th is  i s  my th ink ing  on  what  th is  p roc lamat ion  is ,  tha t  

have been addressed.   

CHAIRPERSON:    Yes,  so  the  document  you are  read ing  is  
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the  one tha t  appears  a t  page 294,  is  tha t  cor rec t?   

MS MUTHAMBI:    Yes,  Cha i rperson .  

CHAIRPERSON:    Okay,  i t  i s  a  one-page document ,  i s  tha t  

r igh t?   

MS MUTHAMBI:    Yes,  i t  i s  Cha i rperson.  

CHAIRPERSON:    Okay,  A l r igh t ,  Mr  Myburgh.  

ADV MYBURGH SC:    Thank you .   So Ms Muthambi  tha t  

then br ings us  to  parag raphs 21 and 22.   

MS MUTHAMBI:    Yes.   

ADV MYBURGH SC:    That  document  there  25  Ju ly,  you  10 

f ind  tha t  a t  page 295,  wou ld  you conf i rm tha t?  

MS MUTHAMBI:    Yes,  Cha i rperson ,  I  d id  conf i rm tha t .  

ADV MYBURGH SC:    I t  says  these sect ions…[ in te rvene]  

MS MUTHAMBI:    I  fu r ther  say tha t  these are  the  on l ine  

own document  tha t  I  wro te  a lso  look ing  a t  the  var ious 

aspects  o f  the  E lec t ron ic  Communica t ion  Act ,  wh ich  

desc r ibe  the  proc lamat ion .   Do you remember,  the  

E lec t ron ic  Communica t ion  Act  tha t  sec t ions tha t  I  dea l t  

w i th ,  b roadcast ing .   So tha t  i s  the  issue tha t  I  had  to  p ick  

up  those sect ions and then I  dec ided to  them,  espec ia l l y  20 

those ones and so  on .    

Those were  the  ACT on page 298 ,  Cha i rperson.   In  

essence what  I  d id  was i t  was supposed to  be  t ransfe r red 

to  me by me by the  Pres ident  because the  ECA regu la te  

broadcast ing .   Remember  I  was the  custod ian  o f  the 
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B roadcast ing  Act  then the  Broadcast ing  Act  does not  ac t  

a lone i t  has  th i s  sec t ions tha t  i s  p icked up f rom the  

E lec t ron ic  Communica t ions Act ,  Cha i rperson.   

CHAIRPERSON:    Okay.  

MS MUTHAMBI:    And then I  took  them,  and then I  had to  

exp la in  them and a lso  to  ind i ca te  what  needs to  happen.   

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:   So  what  Ms  F ick  says a t  paragraph  

22,  i s  tha t :  

“Th is  document  p roposed,  and I  th ink  i t  i s  what  you  10 

say,  the  re t rans fer  o f  cer ta in  powers  under  the  

E lec t ron ic  Communica t ions Act  f rom the  Min is te r  o f  

Te lecommunica t ions and Posta l  Serv i ces  to  the  

Min is te r  o f  Communica t ions. ”  

Cor rec t?  

MS MUTHAMBI:    So  I  w i l l  no t  say  on  her  beha l f ,  

Cha i rperson ye t  we a re  we l l  aware  tha t  she never  came to  

th is  Commiss ion  and gave ev idence but  l i ke  I  sa id ,  I  am 

saying what th is document means now Chairperson.  

ADV MYBURGH SC:   A l r ight .    20 

MS MUTHAMBI:   As the author of  the documents.  

ADV MYBURGH SC:   At  paragraph 23 of  Ms Fick ’s  aff idavi t  

she says:  

“A second emai l  sent  minutes later wi th the 

subject  A Responsibi l i ty for Inf raco and 
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Sentech Thambi wrote quote Sectec signal  

dist r ibut ion must  rest  wi th the Minist ry  of  

Communicat ions.  The at tached document  

mot ivates of  the t ransfer of  the powers and 

funct ions over Sentech (who is responsible 

for broadcast ing signal  dist r ibut ion to the 

SABC and commercial  broadcasters) f rom 

the Minister of  Telecommunicat ions and 

Postal  Services to the Min ister  of  

Communicat ions under the Sentech Act . ”  10 

 Now that  document you f ind at  page 299 that  emai l .   

You conf i rm that  you sent  that  on the 25t h of  July to  Ashu.  

MS MUTHAMBI:   Yes Chai rperson I  want to conf i rm that  

00:01:14 on 300 is my document.   Having read and this what  

– these were my v iews on reading the proclamat ion.  

ADV MYBURGH SC:   So you say Sectec s ignal  dist r ibut ion 

must  rest  wi th the Min ist ry of  Communicat ions.  

MS MUTHAMBI:   Yes.  

ADV MYBURGH SC:   A l r ight .    

MS MUTHAMBI:   And I  have explained one i f  you read on 20 

those issues the one that  on the 10t h why I  thought so.  

ADV MYBURGH SC:   And then Ms Fick says at  paragraph 

24:  

“Both emai ls  of  25 July were subsequent ly 

forwarded by Ashu Chawla to Tony Gupta and 
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Duduzane Zuma in separate emai ls . ”  

 So let  us just  deal  wi th the emai l  f rom Chawla.  

MS MUTHAMBI:   Chair  – Chai r  may I  come in on that? 

ADV MYBURGH SC:   I f  I  could just  show you those emai ls.  

MS MUTHAMBI:   Chair  can I  come on that  point?  Okay.  

CHAIRPERSON:   Mr Myburgh would l ike to show you the 

emai ls before you respond, is that  f ine? 

ADV MYBURGH SC:   So the forwarding of  the emai ls .  

MS MUTHAMBI:   Sure Chai r.  

ADV MYBURGH SC:   The forwarding of  the emai ls by Ashu 10 

to Tony Gupta you f ind them at  page 301,  do you see that?  

That  is f rom Ashu to Tony Gupta.  

MS MUTHAMBI:   I  can see that  Chai rperson.  

ADV MYBURGH SC:   And there is another document.  

MS MUTHAMBI:   I  can see that .  

ADV MYBURGH SC:   At  305.   You see that  again f rom Ashu 

to Tony Gupta.   Ms Muthambi.  

MS MUTHAMBI:   Chairperson I  can see the document up to  

305.  

ADV MYBURGH SC:   And then i f  you go to 307 you wi l l  see 20 

the forwarding f rom Ashu to Duduzane Zuma, you see that?  

307 

MS MUTHAMBI:   Yes I  can see this on the emai l  

Chairperson.  

ADV MYBURGH SC:   And then i f  you go to page 311 you see 
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the second document being forwarded f rom Ashu to 

Duduzane Zuma, do you see that? 

MS MUTHAMBI:   I  see the forwarding Chairperson.  

ADV MYBURGH SC:   Now i f  I  could take you please to 

paragraph 25 of  Ms Fick’s aff idavi t .   She says:  

“The use by Muthambi of  the word both – 

sorry must  in  both of  her  emai ls is  

part icular ly d isturbing.”  

 You see that? 

MS MUTHAMBI:   Yes Chairperson.  10 

ADV MYBURGH SC:   She says:  

“ I t  suggests one of  two possibi l i t ies.  

a.  Ei ther she was conveying to Tony Gupta that  

these changes had to take place i f  the 

interests of  the Gupta fami ly were to be 

protected or  

b.  She was inst ruct ing Tony Gupta and or  

Duduzane Zuma to use his inf luence wi th  

President  Zuma ( the only person who could 

reassign the funct ions in quest ion) to ensure 20 

that  the proposed changes did take place.”  

Do you want to comment on that? 

MS MUTHAMBI:   Yes I  would say  I  d isagree wi th the content  

of  th is paragraph and I  am saying my answer this is  not  

correct .   No one has the power to instruct  the President .  No 
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board has got  that  power.    

Even these people that  are mainta ining they did not  

have the power to instruct  the President .   So i t  is the word 

must  I  have been used to the extent  of  the President  must  do 

what is wri t ten on a and b that  is  why I  d isagree wi th the 

contents of  th is paragraph.  

ADV MYBURGH SC:   A l r ight  and then at  paragraph 26 Ms 

Fick says:  

“ Included in the powers which Proclamat ion 

New 18 July 2014 proposed to have 10 

ret ransferred to Muthambi was the power 

under Sect ion 3 of  the Electronic 

Communicat ions Act  to make nat ional  pol icy 

for the informat ion communicat ions and 

technology sector  to the extent  that  i t  deals 

in any way wi th broadcast ing serv ice or an 

electronic communicat ions network service 

used for or in the provision of  broadcast ing 

serv ices. ”  

Would you agree wi th that? 20 

MS MUTHAMBI:   Hm.  

ADV MYBURGH SC:   Do you have any comment on 

paragraph 26? 

MS MUTHAMBI:   Can you refer me to the annexure Chai r.  

CHAIRPERSON:   Ja he wi l l  te l l  you the page number for the 
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annexure just  now.   

ADV MYBURGH SC:   That  you f ind at  295.   That  is the 

document Proclamat ion New.  

MS MUTHAMBI:   Yes you saying i t  is page 295?   

CHAIRPERSON:   295.  

MS MUTHAMBI:   Mr Myburgh  

CHAIRPERSON:   You said 295 Mr Myburgh? 

ADV MYBURGH SC:   Yes 295.  

MS MUTHAMBI:   295.  

ADV MYBURGH SC:   Yes that  is the emai l  – the document  10 

i tsel f  is at  296.    

MS MUTHAMBI:   No this document  as I  said Chairperson i t  

cannot be the document referred to on page 26.  

CHAIRPERSON:   On paragraph 26.  

MS MUTHAMBI:   Because this is  a document as I  said 

ear l ier Chair  is the document where in I  took the Electronic  

Communicat ion Act  and then take al l  those sect ions that  are 

re lated to broadcast ing then I  have put  them there.    

So that  is why i t  was very – going to be very 

important  that  Ms Fick could have come here and explain 20 

this because read this wi th th is annexure they actual ly not  

inter- related Chairperson.  

CHAIRPERSON:   Hm.  Okay.    

ADV MYBURGH SC:   And i f  you – i f  you look at  26 what Mr 

Fick says:  
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“ Is included in the powers which 

Proclamat ion New 18 July 2014 proposed to 

have t ransferred to Muthambi was the power 

under Sect ion 3 of  the Electronic 

Communicat ions Act . ”  

Now i f  you go to  page 296 there you are deal ing wi th the 

Elect ronic Communicat ions Act  and the f i rst  paragraph deals 

wi th Sect ion 3.  

MS MUTHAMBI:   Yes as I  said.  

ADV MYBURGH SC:   The f i rst  paragraph deals wi th Sect ion.  10 

MS MUTHAMBI:   Yes as I  said yes.  

ADV MYBURGH SC:   Does that  not  ref lect  what Ms Fick is… 

MS MUTHAMBI:   And I  – I . .  

ADV MYBURGH SC:   Sorry go ahead.  

MS MUTHAMBI:   No,  no as I  said this is the document I  

prepared.  

ADV MYBURGH SC:   Yes.  

MS MUTHAMBI:   Mysel f  and then when I  read this paragraph 

i t  is  what  the Act  says Chai rperson.   I t  is not  my own making.   

This is what the ECA says and then the issue here was 20 

around the roles and responsibi l i ty  of  the Minister o f  Postal  

and Telecommunicat ions includ ing the Minister  of  

Communicat ion.   As is read the gazet te i tse l f  as per page 2 – 

I  am ( inaudible) page 2628.  

CHAIRPERSON:   Let  me ask you th is before … 
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MS MUTHAMBI:   You wi l l  see that  the whole page 

Chairperson.   I t  does not  start  on page 268 but  I  am on 272 

Chairperson.  

CHAIRPERSON:   Yes.    

MS MUTHAMBI:   I t  says:  

“This role at  Electronic Communicat ions Act  

and Transact ion  Act  of  2002 is coming f rom 

the Minister of  Communicat ions and the 

Minister of  Telecommunicat ions and Postal  

Services.”  10 

CHAIRPERSON:   Yes.  

MS MUTHAMBI:   So what I  am saying here the President  has 

t ransferred the whole Act  the ECA Act .   Not  speci f ic sect ions 

of  the ECA Act .   So when we read this because there was a 

complaint  f rom the indust ry at  large that  is when we want – 

went to extra col late al l  those sect ions of  the Act  that  was 

supposed to have been t ransferred.  That  was supposed to 

have remained with the Minister of  Communicat ions.    

That  is  the essence and under al l  parts of  th is  

document Chai r  as I  said these documents was done by 20 

mysel f  where I  was t ry ing to  p ick up al l  those sect ions of  the 

ECA that  must  be t ransferred but  that  must  remain wi th the 

Minister of  Communicat ions.  

CHAIRPERSON:   Hm.  

MS MUTHAMBI:   So this aff idavi t  – th is paragraph says 
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something that  is why i t  is  di ff icul t  to speak on behal f  of  Ms 

Fick.  

ADV MYBURGH SC:   Wel l  Ms Muthambi I  am going to move 

on but  what I  want  to suggest  to you is that  Ms Fick’s 

paragraph 26 in fact  accords wi th page 296 that  what was 

proposed was a re-t ransfer of  the powers under Sect ion 3 of  

the Elect ronic Communicat ions Act  to the Minister  of  

Communicat ions as she says.   Do you want to comment on 

that? 

MS MUTHAMBI:   I  want  to comment on that  Chai r.    10 

ADV MYBURGH SC:   A lr ight .   Can I  take you then p lease to 

paragraph 27 of  Ms Fick’s aff idavi t .  

“On 6 December 2013 Muthambi ’s  

predecessor as Minister of  Communicat ions 

Minister – is that  Carr im had started the 

process. ”  

MS MUTHAMBI:   Yes.  

ADV MYBURGH SC:    

“Of  exercis ing his  powers under Sect ion 3 of  the 

Elect ronic Communicat ions Act  by issuing for  20 

publ ic comment  draf t  amendments to the 

broadcast  digi ta l  migrat ion technology under 

government not ice 954 of  2013.   For present  

purposes we emphasise two features of  the 

amendment proposed by Minister Carr im.  
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a.  The f i rst  is that  i t  proposed f ixed dates for  

certain stages in the d igi ta l  migrat ion 

process and  

b.  The second is  that  i t  proposed that  

government would subsidise set  top boxes 

capable of  receiving encrypted signals.  This 

proposal  was in accordance with ANC pol icy 

on the issue.”  

You want to comment on that? 

MS MUTHAMBI:   Yes I  can comment on that  Chai r.    10 

ADV MYBURGH SC:   P lease go ahead.  

CHAIRPERSON:   Yes go ahead. 

MS MUTHAMBI:   To put  the record st raight  Chai r.  

CHAIRPERSON:   Yes go ahead. 

MS MUTHAMBI:   I  th ink let  me ta lk on the contents of  the 

rev ised broadcast ing digi ta l  migrat ion pol icy.   And i t  goes 

back beyond the tenure of  Minister Carr im.  In December 

2012 I  wi l l  take you back to December 2012.  

CHAIRPERSON:   Yes.  

MS MUTHAMBI:   This  pol icy was a revised and adopted by 20 

cabinet .   In the main the reason for these revisions 

Chairperson was to avoid chal lenges in implement ing the 

digi ta l  migrat ion program caused -  caused mainly  by the 

di fferences then between the broadcasters and the 

manufacturers re lat ing to the news of  a  cont rol led system.  
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And then the Department then opted to remove I  am talking 

this to pr ior Mr Carr im to remove the mandatory access 

control  on set  top boxes except  for those that  were 

subsidised by government as a means to protect  government  

in – investment.  The part  I  want  to ra ise Chai rperson what – 

what is factual ly correct  is th is.    

I  th ink these Ms Fick on this matter  she has erred – 

she has erred – she has unfortunately erred on this because 

this – the other pol ic ies she is  referr ing to of  the 2013 th is 

one was just  a draf t  pol icy.   I t  was not  a f inal  po l icy.    10 

Yes cabinet  approved the draf t  the Digi ta l  Migrat ion 

Pol icy which was supposed to be consul ted to  publ ic 

consul tat ions.   So i t  is only in 2015 that  the Dig i ta l  Migrat ion 

pol icy was approved by cabinet  and I  wi l l  say that  we 

implemented that .   But  the way i t  is put  here i t  is incorrect .   I  

th ink I  have deal t  wi th al l  those issues thus far.  

CHAIRPERSON:   Okay.    

ADV MYBURGH SC:   Then at  paragraph 28.  

“As pointed out  in the document that  

Muthambi forwarded to Mr Chawla on 18 July 20 

2014 in terms of  the assignment of  funct ions 

in Proclamat ion 47 of  2014 responsibi l i ty for 

Broadcast  Digi ta l  Migrat ion Pol icy now lay 

not  wi th Muthambi but  wi th Minister Cwele.   

On 29 July 2014 Muthambi sent  an emai l  to  
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Cwele wi th the fol lowing message.   

Despi te my request  the CDE is determined to 

table the matter  in cabinet  tomorrow.  He 

cal led me that  he was coming to Cape Town 

this morning.   I  hope he is st i l l  on his way. ”  

Now before you – I  ask you to  comment  on that  could I  take 

you please to that  emai l  which you f ind at  page 313.    

MS MUTHAMBI:   Yes Chai r.  

ADV MYBURGH SC:   Would you conf i rm that  that  is  the 

emai l  f rom you to Ashu subject  Let ter to Minister Dr S Cwele 10 

and i t  says:  

“Hi  Tony.”  

Are you there? 

MS MUTHAMBI:   Yes Chairperson.  

ADV MYBURGH SC:    

“Despi te my request  the CDE is determined 

to table the matter in cabinet  tomorrow.  He 

cal led me that  he was coming to Cape Town 

this morning.   Hope he is st i l l  on his way.  “  

Now what is – what does CDE stand for? 20 

MS MUTHAMBI:   CDE stands for Comrades.  

ADV MYBURGH SC:   Comrade.   Okay.   So you accept  that  

you sent  th is emai l?  

MS MUTHAMBI:   Yes I  want to read though I  have got  a  

di ff icul ty on i ts 00:19:05.   Yes the contents might  be correct  
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but  the way i t  is  – i t  is a document – yes i t  is a document 

then i t  is f ine I  conf i rm that .  

ADV MYBURGH SC:   A lr ight .   And then i f  you go to 

paragraph 29.  

“Muthambi at tached.”  

MS MUTHAMBI:   Before that… 

CHAIRPERSON:   I  am sorry – I  am sorry.    

MS MUTHAMBI:   Before that  Chai r.   Before that  

Chairperson.  

CHAIRPERSON:   Yes before you say that .   The – the let ter – 10 

the at tachment to that  emai l  Mr Myburgh.  

ADV MYBURGH SC:   We are about to deal  wi th that  now.  

CHAIRPERSON:   Is that  what you are coming to?  Okay.  

ADV MYBURGH SC:   Ja I  deal t  wi th  that  paragraph 29 DCJ.  

CHAIRPERSON:   Oh okay.   Ms Muthambi you wanted to say 

something before Mr Myburgh? 

MS MUTHAMBI:   Yes I  am glad i f  he is coming back because 

I  wanted to talk to  the document i tsel f .  

CHAIRPERSON:   Oh to – okay al r ight .  

MS MUTHAMBI:   We thought we are going to another part  of  20 

this.  

CHAIRPERSON:   He is coming back to i t  ja.  

MS MUTHAMBI:   Yes.  

ADV MYBURGH SC:   Okay.    

CHAIRPERSON:   Okay.  
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ADV MYBURGH SC:   Now let  us go to paragraph 29.   

“Muthambi at tached a memorandum that  she 

had sent  as Minister of  Communicat ions to 

the Minister of  Telecommunicat ions and 

Postal  Services to Mr Cwele.   In the 

memorandum Muthambi noted that  Minister  

Cwele proposed to table f inal  amendments to 

the Broadcast ing Digi ta l  Migrat ion Pol icy in  

cabinet  and expressed concerns about the 

proposed amendments.”  10 

So you accept  that  the documents that  accompanied this 

emai l  at  page 313 is the document that  you f ind at  page 314.  

MS MUTHAMBI:   The document that  we f ind at  314 yes 

Chairperson that  is the document referred to.  

ADV MYBURGH SC:   That  was at tached.  

MS MUTHAMBI:   This is the let ter that  I  have wri t ten to my 

col leagues and th is was part  of  the – that  th is was part  of  

the stakeholder investment because this let ter gets wi th that  

and I  want to say this is not  a memorandum or a cabinet  

document because i t  is very ( inaudible) that  we must  do the 20 

( inaudible)  because the way i t  is  wri t ten here but  the let ter  i t  

was part  of  my content  and i t  would be prudent that  I  read so 

that  we give context  to – i f  Chair  a l lows me I  want us to read 

through this record because i t  addresses al l  these issues 

that  are being raised here.  



21 MAY 2021– DAY 400 
 

Page 241 of 281 
 

CHAIRPERSON:   You want to read the let ter at  page 314? 

MS MUTHAMBI:   Sure Chai rperson.  

CHAIRPERSON:   Okay.  

MS MUTHAMBI:   That  wi l l  explain  a lot  of  th ings that  has 

also been raised  ear l ier there.  

CHAIRPERSON:   Okay.  Go ahead.  

MS MUTHAMBI:   I  wi l l  t ry to read i t  f rom – ja I  wi l l  read the 

whole let ter.  

CHAIRPERSON:   Okay just  for the… 

MS MUTHAMBI:   ( Inaudible).  10 

CHAIRPERSON:   Just  for the sake of  … 

MS MUTHAMBI:   Yes.  

CHAIRPERSON:   Convenience this is a let ter f rom yoursel f  

which you signed.  

MS MUTHAMBI:   Yes.  

CHAIRPERSON:   On the 26t h of  July 2014 and which you 

addressed to Dr Siyabonga Cwele MP Minister of  

Telecommunicat ions and Postal  Services.  

MS MUTHAMBI:   Yes.  

CHAIRPERSON:   I t  is dated 26 July 2014 and i t  was 20 

del ivered by hand and the heading is Cabinet  Memo 1 of  

2014 dated 23r d July 2014.   Fina l  Amendments of  

Broadcast ing Digi ta l  Migrat ion Pol icy.  

Yes you want to read f rom what paragraph? 

MS MUTHAMBI:   Yes then you wi l l  see we wi l l  start  f rom 
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one.   

“ I  was rais ing concerns that  I  noted the 

inclusion in an anci l lary f i le of  the proposed 

amendments to the draf t  Broadcast ing Dig i ta l  

Migrat ion Pol icy i t  being the pol icy.   And then 

I  was ra is ing concerns that  th is pol icy was 

not  discussed at  cabinet  of  the 23r d but  i t  is  

c lear f rom the reading of  the draf t  that  i t  has 

got  ser ious and mater ia l .  impl icat ions for the 

management and sustainabi l i ty of  the South 10 

Afr ican Broadcast ing Corporat ion both in 

terms of  budget and human resources.  

And then I  –  government has 

embarked on a process of  stabi l is ing the 

SABC and I  am concerned that  what is  

( inaudible)  in the pol icy when read wi th the 

Broadcast ing Dig i ta l  Migrat ion Regulat ions 

2012.  By the way of  example I  re fer to the 

proposal  in the pol icy to a revised 

commencement date of  the 1s t  of  November 20 

2014.   

The Digi ta l  Regulat ions require that  

the SABC commence digi ta l  broadcast ing on 

the commencement date.   Due to the 

numerous delays and the stop start  nature of  
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the DDT process broadcasters have scaled 

down thei r  preparat ion for digi ta l  migrat ions 

and the date starts as in November start  date 

previously proposed by broadcasters in thei r  

state of  readiness meet ings were based on 

what are now outdated plans.    

The SABC wi l l  not  be ready to 

commence on this date and I  have ser ious 

doubts as to whether any other commercial  

broadcaster wi l l  be read.   The SABC may 10 

wel l  then f ind i tsel f  in cont ravent ion of  the 

DDT regulat ions.   There are other areas of  

speci f ic concern which affect  the SABC. The 

pol icy indicates in I tem 6.3 that  a  minimum 

lead t ime of  3 months is requi red to produce 

the f i rst  batch of  set  top boxes.   But  th is is 

for the retai l  the unsubs is a side market .    

Those who can afford to pay for a box 

in fu l l .   Th is per iod does not  appear to 

include a t ime for retai l  d ist r ibut ion just  for  20 

manufacturers.   I t  makes no sense for the 

SABC to rush to commence digi ta l  

broadcaster whereas there are no set  top 

boxes in the market .    

The pol icy further indicates that  the 
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publ ic are posi t ion of  subsidised as TV’s wi l l  

happen as soon as the pol icy is f inal ised.   

This has to go through a publ ic procurement  

process and no t ime f rame has been given 

for th is process.    

The pol icy indicates that  there are 

approximately 13 mi l l ion households of  which  

65% that  amounts to 8.45 mi l l ion rely  

exclusively on f ree to ai r  broadcast ing.   The 

rest  subscr ibe to  ta lk TV, DSTV and now 10 

Open View HD the ETV Free to view certain  

l ike service.   

 Those who can afford the set  top 

boxes a lready migrated the digi ta l  f ree to  

view and pays the ( inaudible) plat forms.  Of  

the 8.45 mi l l ion the pol icy indicates that  6.2 

mi l l ion wi l l  f ind i t  very di ff icul t  to afford the 

set  top boxes.   We are only support ing 5.2 

mi l l ion of  those and on a sl id ing scale 

between 29 and 77%.  These 6.2 mi l l ion 20 

people are the ( inaudible) of  the SABC.   

Whi le serving on the Parl iamentary 

Port fo l io  Commit tee of  Communicat ion i t  

became clear to us that  then the migrat ion 

pol icy should focus on those 6.2 mi l l ion 
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people and switch ing off  the analogue signal  

depend on them.  We cannot simply der ive – 

deprive our people of  the services of  the 

Publ ic Broadcaster in June 2015.  The iTune 

date.   We wi l l  have del ivery protest ing the 

st reets and play into the hand of  our  

detractors.    

The pol icy also imposes obl igat ions 

on the Minister of  Communicat ion.   So in the 

proposed amendment of  paragraph 30 of  the 10 

pol icy which the page were unfortunately not  

numbered the switch off  date for  the 

analogue signal  is to be determined by me 

af ter engaging wi th cabinet  and the relevant  

stakeholders.    

And I  have not  been consul ted on this 

provision ei ther.   I  have not  canvassed in  

detai l  the concern I  have wi th the pol icy 

given the ser ious consequences i t  has for the 

SABC except  deta i ls of  the example.    20 

I  here request  that  you Min ister 

consul t  wi th mysel f  before re-tabl ing the 

pol icy ex cabinet  for approval  so that  we may 

address these concerns in  at  once.   Yours 

fai thful ly. ”  
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And I  s igned the let ter Chai r.  

CHAIRPERSON:   Yes.   Thank you.   Okay Mr Myburgh.  

ADV MYBURGH SC:   Thank you.   So this  was a 

communicat ion between you in  your capaci ty as Min ister  of  

Communicat ions to Dr Cwele the Minister  o f  

Telecommunicat ions and Postal  Services,  correct? 

MS MUTHAMBI:   Yes Chai r.  

ADV MYBURGH SC:   Now what Ms Fick of  OUTA says:   

“At  paragraph 30 is the forwarding of  th is  

document to Mr Chawla was a gross v io lat ion 10 

of  cabinet  conf ident ia l i ty.  Mr Chawla 

forwarded the emai l  and document to Tony 

Gupta later that  day. ”  

What do you say about her  statement that  th is was a 

violat ion of  cabinet  conf ident ia l i ty? 

MS MUTHAMBI:   I  should say this is a misplaced assert ion 

put  under oath.   I  am say ing  th is ,  because th is  le t te r  i s  no t  

conf ident ia l .   I  hope,  Cha i rpe rson ,  a t  tha t  t ime when we  

were  in fo rming about  the  . . . [ ind is t inc t ]  tha t  dea ls  w i th  the  

c lass i f i ca t ion  o f  documents .   So th is  le t te r  i s  no t  20 

conf ident ia l  and tha t  i s  why i t  i s  no t  much(?)  conf ident ia l .   

So i f  paragraph is  m isp laced,  I  deny tha t .    

ADV MYBURGH SC :    A l r igh t .  Can we move to  parag raph 

31?  

MS MUTHAMBI :    Yes,  Cha i r.  
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ADV MYBURGH SC :    “Min is te r  Ce le  d id  no t  ob ta in   

Cab ine t  approva l  fo r  h is  p roposed amendments  

to  the  Broadcast ing  D ig i ta l  Migra t ion  Po l icy,  be  

tha t  the  Cab ine t  meet ing  o f  30  Ju l y  2014 or  

any t ime thereaf te r. . . ”  

 Wou ld  you conf i rm tha t?  

MS MUTHAMBI :    Now tha t  Min i s te r (? )  seeks asser t ion(?) .  

ADV MYBURGH SC :    A l r igh t .  

MS MUTHAMBI :    I  w i l l  no t  comment  on  th is  one.  

ADV MYBURGH SC :    A t  paragraph 32:  10 

“On 1  August  2014,  Muthambi  sent  and emai l  

to  Ce le  to  wh ich  she a t tached a  dra f t  o f  a  

p roc lamat ion  in  t he  name o f  the  Pres ident  fo r  

the  t ransfer  o f  admin i s t ra t ion  powers  and 

funct ions under  t he  E lec t ron ic  Communica t ions  

Act  f rom the  Min is te r  o f  Te lecommunica t ion  

and Posta l  Serv ices  to  the  Min i s te r  o f  

Communica t ion .  

The emai l  message was:   “See a t tached 

proc lamat ion  tha t  P res ident  must  s ign” .  20 

Aga in ,  the  use o f  the  word  must  in  the  emai l  

f rom Muthambi  re la t ing  to  the  proposed  

exerc ise  o f  the  pres ident ia l  power  i s  

d is tu rb ing . . . ”  

 Before  I  ask  you to  comment  on  tha t .   Can I  jus t  
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show you tha t  document?   You w i l l  f ind  tha t  a t  page  317.  

MS MUTHAMBI :    317.   Cha i r,  g ran t  me the  indu lgence.   I  

have messed up my papers ,  bu t  I  am go ing  to  ge t  i t  now.  

ADV MYBURGH SC :    And the  dra f t  p roc lamat ion  appears  

to  be  a t  319.  

MS MUTHAMBI :    Ja ,  319.   I  have got  i t .  

ADV MYBURGH SC :    Do you  have any comment  on  

paragraph 32?  

MS MUTHAMBI :    Which  pa ragraph  must  I  comment  on?  

ADV MYBURGH SC :    32 .   Three,  two.  10 

MS MUTHAMBI :    Th ree,  two on 319?  Oh,  paragraph th i r t y  

two o f  the  a f f idav i t?  

ADV MYBURGH SC :    Yes.  

MS MUTHAMBI :    Yes.   You want  me to  comment?  

ADV MYBURGH SC :    Yes,  i f  you  have any comment .  

MS MUTHAMBI :    I t  i s  the  same comment  I  made on  

paragraph 25.  

ADV MYBURGH SC :    You made before ,  yes .  

MS MUTHAMBI :    Th is  i s  no t  cor rec t .   Th i s  i s  no t  cor rec t .   

And I  w i l l  repeat  i t .   I t  i s  no t  cor rec t  because no one has  20 

got  the  power  to  ins t ruc t  the  Pres ident .   Nobody can do 

tha t .   And i f  they  must  i t  i s  the  use o f  the  –  i t  was t ru ly  to  

an  ex ten t  the  use  the  language.   [Speaker  no t  c lear ]  

CHAIRPERSON :    So  to  the  ex ten t  tha t  she says you  

emai led  –  you  sent  an  emai l  to  Mr  Chawla  on  the  
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1 s t  o f  August  2014 to  wh ich  you a t tached the  dra f t  

p roc lamat ion  tha t  i s  a t  319.   I s  i t  319?  

ADV MYBURGH SC :    [No aud ib le  rep ly ]  

CHAIRPERSON :    319:  

“ In  the  name o f  the  Pres ident  fo r  the  t ransfe r  

o f  admin i s t ra t ion  powers  and funct ions under  

the  under  the  E lec t ron ic  Commun ica t ions Act  

f rom the  Min is te r  o f  Te lecommun ica t ions and 

Posta l  Se rv i ces  to  [yourse l f ]  the  Min i s te r  o f  

Communica t ions. . . ”  10 

 You have no quar re l  w i th  tha t?   You accept  tha t  

tha t  i s  what  you d id?   What  you a re  d isput ing  is  where  she  

says the  use o f  the  word  must  in  the  emai l  ind ica tes  tha t  

the  Pres ident . . .   She says:  

“Aga in ,  the  use o f  the  word  must  in  the  emai l  

f rom Muthambi  re la t ing  to  the  proposed  

exerc ise  o f  the  pres ident ia l  power  i s  

d is tu rb ing . . . ”  

 That  i s  the  par t  tha t  you have an  –  take  issue 

w i th .   I s  tha t  r igh t?   The las t  par t  o f  the  parag raph.  20 

MS MUTHAMBI :    That  i s  the  issue,  Cha i r.   That  i s  the  

issue,  Cha i r.  

CHAIRPERSON :    Yes.  

MS MUTHAMBI :    Because I  a lso  have issues w i th  the 

same a t tachment .   I  have got  i ssues w i th  the  same 
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a t tachment  Cha i rperson.  

CHAIRPERSON :    Ja .  

MS MUTHAMBI :    Which  I  want  to  b r ing  to  your  a t ten t ion .  

CHAIRPERSON :    Okay le t  us  do  tha t .  

MS MUTHAMBI :    . . .319,  Cha i r.  

CHAIRPERSON :    Yes?  

MS MUTHAMBI :    319.  

CHAIRPERSON :    Yes.  

MS MUTHAMBI :    You can t rea t  the  document  as  wr i t ten  

and then you go to  320.  10 

CHAIRPERSON :    Yes?  

MS MUTHAMBI :    That  i s  the  . . . [ ind is t inc t  –  d is to r ted ]   s i l l  

the  same document  up  to  321?  

CHAIRPERSON :    Yes?  

MS MUTHAMBI :    You can see here ,  Cha i rpe rson.  

CHAIRPERSON :    H ’m?  I  can see the  document .   You want  

to  say someth ing  on  i t?  

MS MUTHAMBI :    There  is  a  d iscrepancy,  I  th ink  i t  i s  c lea r,  

i t  i s  ev ident  fo r  everybody who can read to  say th is  i s  a  

separa te  document  tha t  i s  been a t tached f rom – i t  i s  20 

d i f fe ren t  f rom the  o ther  th ree  pages tha t  I  re fe r red  to  

Cha i r.  

CHAIRPERSON :    So  you -  a re  you say ing  tha t  the  

document  tha t  i s  a t  page 319 up  to  page 321 is  no t  the  

same document ,  o r  i s  i t  up  322?  I s  no t  the  same document  
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tha t  you s igned  tha t  you a t tached to  the  emai l  to  

Mr  Chawla?  I s  tha t  what  you a re  say ing?  

MS MUTHAMBI :    That  i s  what  I  am say ing ,  Cha i r.  

CHAIRPERSON :    Yes.   And you say the  one tha t  you 

. . . [ in te rvenes]  

MS MUTHAMBI :    And I  th ink  you  w i l l  no te  the  d i f fe rence.   

I t  does not  need a  gen ius  to  see tha t ,  Cha i r.  

CHAIRPERSON :    Wel l ,  I  have no t  scru t in ised i t .   You say 

the  one tha t  you . . . [ in te rvenes]  

MS MUTHAMBI :    You have not  scru t in ised i t?   Le t  me he lp  10 

you,  Cha i r.  

CHAIRPERSON :    Hang on one second.   The one tha t  you  

say you d id  a t tach  is  the  one tha t  appears  on  what  page? 

MS MUTHAMBI :    319 up to  320. . .  32 .  

CHAIRPERSON :    Ja ,  bu t  you say  tha t  i s  the  one tha t  you 

d id  no t  a t tach  to  your  emai l ,  i s  i t  no t?  

MS MUTHAMBI :    No,  the  322.  

CHAIRPERSON :    Oh,  the  322?  

MS MUTHAMBI :    Because the  who le  annexure  ends up a t  

322.  20 

CHAIRPERSON :    Oh.  

MS MUTHAMBI :    H ’m.  

CHAIRPERSON :    So  319 to  321 . . . [ in te rvenes]  

MS MUTHAMBI :    So  i f  you  had sa id  th ree . . .   

CHAIRPERSON :    Okay hang on one second.   The –  you 



21 MAY 2021– DAY 400 
 

Page 252 of 281 
 

say  the  document  tha t  . . . [ in te rvenes]  

MS MUTHAMBI :    Can you see the  d i f fe rence,  Cha i r?  

CHAIRPERSON :    You say the  document  tha t  you a t tached 

to  your  emai l  i s  the  one tha t  . . . [ in te rvenes]  

MS MUTHAMBI :    Yes.  

CHAIRPERSON :    . . . i s  the  one tha t  appears  f rom 319  to  

321?  

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    And you say  

MS MUTHAMBI :    Yes,  Cha i r.  10 

CHAIRPERSON :    . . . you  d id  no t  a t tach  the  document  a t  

322?  That  i s  wha t  you are  say ing .  

MS MUTHAMBI :    Yes.  

CHAIRPERSON :    Okay a l r igh t .   Mr  Myburgh.  

MS MUTHAMBI :    And Cha i r  no te  the  d i f fe rence between 

the  documents?  

CHAIRPERSON :    Yes,  I  can see  the  d i f fe rence between  

the  two.  

MS MUTHAMBI :    I s  Cha i r  to  see tha t?  

CHAIRPERSON :    Yes.  20 

MS MUTHAMBI :    Okay.   You can see tha t?  

CHAIRPERSON :    I  can  see the  d i f fe rence between  the  two  

documents  namely  . . . [ in te rvenes]  

MS MUTHAMBI :    Ja ,  tha t  sa id  –  a t  the  ac t (? )  o f  Ms F i ck .  

CHAIRPERSON :    319.   The one a t  319 to  321 and the  one  
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a t  322.   Mr  Myburgh.  

ADV MYBURGH SC :    Yes.   So we were  a t  paragraph 32.  

CHAIRPERSON :    Ja .  

ADV MYBURGH SC :    Then 33.  

MS MUTHAMBI :    Cha i r,  I  am s t i l l  on  33 ,  Cha i r.  

ADV MYBURGH SC :    Ja ,  I  have not  dea l t  w i th  32 .  

MS MUTHAMBI :    On the  same document ,  Cha i r.  

CHAIRPERSON :    Oh,  you . . . [ in te rvenes]  

MS MUTHAMBI :    Because I  need to  . . . [ in te rvenes]  

CHAIRPERSON :    . . . s t i l l  want  to  say someth ing?   10 

MS MUTHAMBI :    To  re la te  someth ing .  

CHAIRPERSON :    Okay you may comment .  

MS MUTHAMBI :    Yes.  

CHAIRPERSON :    Ja?  

MS MUTHAMBI :    I t  i s  a  consequence when the  issues tha t  

I  have ra ised to  say when emai l s  a re  taken se lec t i ve l y  

. . . [ in te rvenes]  

CHAIRPERSON :    H ’m?  

MS MUTHAMBI :    . . . l i ke  I  have ind i ca ted  ea r l ie r,  Cha i r.  

CHAIRPERSON :    H ’m?  20 

MS MUTHAMBI :    And then i t  i s  when th is  a f f idav i t  –  

because th is  i s  under  oa th ,  Cha i r.  

CHAIRPERSON :    H ’m?  

MS MUTHAMBI :    Th i s  a f f idav i t .  

CHAIRPERSON :    Yes?  
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MS MUTHAMBI :    And then I  want  to  d ispute  th is  document  

tha t  i s  par t  o f  the  annexure .   I t  i s ,  in  fac t ,  m isp laced  You 

can see the  fa lse  –  i t  i s  a  d i f fe ren t  document  a l l  togethe r.   

CHAIRPERSON :    Okay.   Thank you.   Mr  Myburgh.  

ADV MYBURGH SC :    Ja .   I f  you  can go to  paragraph 33.  

“On 8  August  2014,  Enron o f  For tune Ho ld ings  

emai led  Muthambi  in  rep ly,  thank ing  her  fo r  

the  proposed proc lamat ion  tha t  the  Pres ident  

must  s ign .  

The emai l  was s igned by  Sand i le . . . ”  10 

 Sand i le  i s  p resumable  Sand i le  E l len  Shaba la ,  

the  Cha i rperson o f  the  SABC at  the  t ime.  

“Sand i le  cop ied  Mr  Cwele  and cer ta in  

Khumalo(?)  a t  the  SABC on the 

cor respondence. . . ”  

 Now tha t  emai l  you w i l l  f ind  a t  page 323.   Cou ld  

you conf i rm tha t?  

CHAIRPERSON :    A t  th ree . . .?  

ADV MYBURGH SC :    Three,  two,  th ree .  

CHAIRPERSON :    Okay a l r igh t .   Can you see tha t ,  20 

Ms Muthambi?  

MS MUTHAMBI :    Yes,  Cha i r.  

CHAIRPERSON :    Can you see the  emai l  a t  page 323? 

MS MUTHAMBI :    Yes,  Cha i rperson ,  I  can see i t .  

CHAIRPERSON :    Okay.   Mis ter  . . . [ in te rvenes]  
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ADV MYBURGH SC :    Do you  have any comment  on  

paragraph 33?  

MS MUTHAMBI :    Parag raph 33.   I  am there .    

ADV MYBURGH SC :    A l r igh t .   Then i f  I  can  take  you to  

parag raph 34.  

MS MUTHAMBI :    [ Ind is t inc t  -  mechan ica l  in te r rup t ion  in  

t ransmiss ion ]  

ADV MYBURGH SC :    “The dra f t  P res ident ia l  P roc lamat ion   

was never  p romulgated in  the  se l f -conta ined  

fo rm a t tached  to the  emai ls  be tween  10 

Muthambi ,  Mr  Cwele  and Tony Gup ta .   

However,  on  2  December  2014,  the  Pres ident  

p romulgated Proc lamat ion  79  o f  2014 wh ich  

t ransfer red  to  the  Min i s te r  o f  Communica t ions  

a  range o f  powers  inc lud ing  the  power  to  make 

nat iona l  po l i cy  on  in fo rmat ion ,  communica t ions  

and techno logy under  Sect ion  o f  the  E lec t ron ic  

Communica t ions Act  inso fa r  as  i t  re la tes  to  

b roadcast ing . . . ”  

 And tha t  p romulgat ion  or  tha t  p roc lamat ion  you  20 

w i l l  f ind  a t  page 327,  Proc lamat ion  79  o f  2014.    

MS MUTHAMBI :    Cha i r,  what  i s  the  number?  

ADV MYBURGH SC :    327,  Proc lamat ion  79  o f  2014.  

MS MUTHAMBI :    Yes.   What  327?  

ADV MYBURGH SC :    Yes.  
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MS MUTHAMBI :    Okay,  Cha i r.  

ADV MYBURGH SC :    Do you have any comment  on  tha t?  

MS MUTHAMBI :    Yes,  le t  me comment  on  th is  pa rag raph.   

As  I  have sa id  ear l ie r  and I  th ink  now Ms F ick  was  coming  

to  her  senses now here  on  th is  le t te r  because now she  

conf i rms what  I  have sa id  ea r l ie r  to  say i t  means  tha t  no  

one has go the  power  to  ins t ruc t  the  Pres ident .   And then 

on the  f i rs t  par t  o f  the  a f f idav i t .    

 You know tha t  say ing  tha t  the  proc lamat ion  was  

never  p roc la imed  in  the  se l f -conta ined fo rm a t tached.   So  10 

i t  i s  very  c lear  and ev ident  tha t  no  one has the  power  to  

ins t ruc t  the  Pres ident  what  to  do .   Second ly.   On the  la t te r  

par t  o f  the  parag raph,  I  th ink  th is  was the  r i gh t  dec is ion  in  

te rms o f  b roadcast ing  mat te rs  because the  main  ac t  in  

b roadcast ing  i s  tha t  B roadcas t ing  Act  wh ich  ou r. . .  

[mechan ica l  in te r rup t ion  in  t ransmiss ion ]  The SCA a lso  had 

cer ta in  e lemen ts  o f  [mechan ica l  in te r rup t ion  in  

t ransmiss ion ]  . . .pos i t ion  on  the  mat te rs .  

ADV MYBURGH SC :    A l r igh t .   And then i f  I  can  take  you,  

p lease,  to  parag raph 36.    20 

“Wi th  po l i cy  on  Broadcast ing  D ig i ta l  Migra t ion  

sa fe l y  now under  her  cont ro l ,  Muthambi  

pub l i shed her  amendments  to  the  po l i cy  on  

18  March 2015 under  Government  Not ice  323 

o f  2015. . . ”  
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 Can we jus t  go  to  tha t  page or  tha t  document?   

You w i l l  f ind  tha t  a t  324.    

MS MUTHAMBI :    Yes,  Cha i r.   

ADV MYBURGH SC :    A l r igh t .   And then Ms F ick  goes on to  

say:  

“The f ina l  po l i cy  inc luded ne i ther  o f  the  two 

fea tures  ment ioned above in  Min i s te r  Kar im ’s  

pub l i shed dra f t  in  December  2013. . . ”  

 She says:  

(a )  The po l i cy  no  longer  t ied  the  government  10 

to  any da tes  fo r  the  D ig i ta l  Migra t ion  

Process,  and  

(b)  Po l i cy  p rov ided a t  government  subs id ise  

se t  top  boxes,  wou ld  no t  be  capab le  o f  

rece iv ing  encryp ted  s igna ls . . . ”  

 I t  does . . . [ in te rvenes]  

MS MUTHAMBI :    Th i s  i s  incor rec t ,  Cha i rpe rson.  

ADV MYBURGH SC :    Yes.  

“ . . . i t  does rev ised Min is te r  Kar im ’s  p roposa l  

wh ich  had been in  accordance w i th  ANC po l i cy  20 

and rep laced i t  w i th  a  dec is ion  tha t  was  

cont rary  to  ANC po l i cy.  

In  chang ing  the  po l i cy  in  th is  manner,  

Muthambi  p rovoked cr i t i c i sm in  a  pub l i c  

s ta tement  i ssued  by  the  Tr ipar t i te  A l l iance in  
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February  2015. . . ”  

 Do you want  to  comment  on  tha t?  

MS MUTHAMBI :    Cha i rperson,  I  want  to  deny  what  is  

wr i t ten  he re  to  say i t  i s  incor rec t  and mis lead ing  and le t  

me exp la in  tha t  was th is .  

CHAIRPERSON :    Yes?  

MS MUTHAMBI :    As  I  have sa id  ear l ie r.   As  I  have sa id  

ear l ie r,  Cha i rperson.   The po l i cy,  the  dra f t  po l i cy  –  i t  was a  

dra f t  po l i cy.   Ms Kar im le f t  o f f i ce ,  there  was a  dra f t  po l i cy  

bu t  had to  be  consu l ted  on .    10 

CHAIRPERSON :    Yes.  

MS MUTHAMBI :    And then,  the  issue here  what  we t r ied  to  

address,  cont ra ry  to  what  she is  say ing  here .   I f  you  read 

paragraph 5 .1  o f  the  po l i cy,  wh ich  is  a t tached in  to ta l i t y.   I t  

ta lks  to  these mat te rs . . .   And I  w i l l  read i t .   Then i t  ta lks  to  

the  issue tha t  ta lks  to  say,  i t  -  we are  ta lk ing  about  the  

cont ro l  sys tem here  because tha t  was the  mat te r  tha t  was  

the  bone o f  content ion .  

CHAIRPERSON :    Ja?  

MS MUTHAMBI :    Then pa ragraph 5 .1 ,  i t  requ i res  the  20 

po l i cy  to  . . . [ in te rvenes]  

CHAIRPERSON :    I  am sor ry.    

MS MUTHAMBI :    [ Ind is t inc t ]  

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

CHAIRPERSON :    5 .1  . . . [ in te rvenes ]  
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MS MUTHAMBI :    . . .o f  the  po l i cy.    

CHAIRPERSON :    I s  . . . [ in te rvenes]  

MS MUTHAMBI :    O f  the  po l i cy  . . . [ in te rvenes]  

CHAIRPERSON :    I s  i t  . . . [ in te rvenes]  

MS MUTHAMBI :    [mechan ica l  in te r rup t ion  in  t ransmiss ion ]  

I  wonder  i f  I  cannot  . . . [ in te rvenes]  

CHAIRPERSON :    I s  tha t  page wha t?  

MS MUTHAMBI :    I  wonder  i f  i t  i s  a t tached to  

. . . [ in te rvenes]  

CHAIRPERSON :    326?  10 

MS MUTHAMBI :    . . .because I  on ly  see here  on  the  

. . . [ in te rvenes]   

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

CHAIRPERSON :    I s  i t  326?  

MS MUTHAMBI :    On the . . .   Le t  us  check i t ,  Cha i r.  

CHAIRPERSON :    [No aud ib le  rep ly ]  

MS MUTHAMBI :    Yes.  

CHAIRPERSON :    Where  i t  says  parag raph 8  and then ad  

paragraph 5 .1 .2?  

MS MUTHAMBI :    Yes.  20 

CHAIRPERSON :    Yes,  okay.   Ja ,  cont inue.  

MS MUTHAMBI :    Then the  issue  there .   The reason why  

we added th i s  pa rag raph on the  –  where  i t  -  i s  i t  the  same 

po l i cy  tha t  d ra f t  fo rm is  i t  tha t  o f  Min is te r  Kar im? 

CHAIRPERSON :    Yes.  
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MS MUTHAMBI :    Inser ted?  

CHAIRPERSON :    Yes.  

MS MUTHAMBI :    Sa fe  to  say tha t  we had to  pu t  th is  

parag raph.   And I  want  to  exp la in  i t  in  s imp le  te rms under  

what  i s  wr i t ten  he re .  

CHAIRPERSON :    H ’m?  

MS MUTHAMBI :    What  we were  say ing  here  is .   Th i s  i ssue 

o f  cont ro l  the  s ta te  addressed here ,  Cha i r.   And then the  – 

the  ra t iona le  beh ind  tha t  was to  p revent  the  se t  o f  boxes  

f rom be ing  the  most  ou ts ide  the  count ry  and to  th is  ab le  10 

the  usage o f  s tandard(? )  se t  o f  boxes.   Second ly,  we  

wanted these se t  o f  boxes to  enab le . . .  and then to  a lso  

accommodate  broad,  cur ren t  and fu tu re  f ree  to  add  

broadcast ing ,  as  i t  must .  

 And then a l so  to  be  access ib le ,  the  fu tu re  f ree  to  

a i r  d ig i ta l  te lev i s ion  broadcast ing  messages(? )  th rough  

iS ikua(?) . . .  mak ing  i t  access ib le  by  government  and a lso  to  

ensure  tha t  the  se t  o f  boxes conform to  the  na t iona l  

s tandards so  tha t  i t  can  work  in  the  en t i re  South  A f r i can  

va lue  cha in  o f  E lec t ron ic  Commun ica t ions Network .    20 

 So tha t  was the  i n ten t ion .   So you read th is .   You 

read i t  in  l ine  w i th  a l l  those th ings.   Those submiss ions 

tha t  were  ra i sed in  parag raph 5 .  

CHAIRPERSON :    Okay.  

MS MUTHAMBI :    Yes.  
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CHAIRPERSON :    Mr  Myburgh.  

ADV MYBURGH SC :    Then i f  we go to  paragraph 37 o f  

Ms F ick ’s  a f f idav i t .   She says:  

“As po in ted  out  above,  when Muthambi  was  

taken to  cour t  by  e . tv  fo r  the  fa i lu re  to  consu l t  

pub l i c ly  in  re la t ion  to  the  changed prov i s ions  

regard ing  encryp t ion ,  the  Const i tu t iona l  Cour t  

commented on her  evas ive  and susp ic ious 

responses re la t i ng  to  the  iden t i t y  o f  the 

persons w i th  whom she had consu l ted  in  10 

re la t ion  to  the  changes tha t  she made.  

In  the  l igh t  o f  the  emai ls  descr ibed above,  the 

reason fo r  th is  evas i veness a re  ev ident . . . ”  

 Do you want  to  comment  on  tha t?  

MS MUTHAMBI :    You see,  Cha i rperson.   When you are  

dea l ing  w i th  o rgan isa t ions l i ke  OUTA tha t  a re  an t i -

t ransformat ion  and then they want  to  ge t  cer ta in  l i ke  

ind iv idua ls  who are  fo r  t ransformat ion ,  tha t  i s  where  you 

w i l l  f ind  th ings(?)  l i ke  th is .   Because how – she then  

se lec t i ve ly  chooses what  i s  wr i t ten  in  tha t  Concour t  20 

judgment .   The beauty  about  i t ,  Cha i rperson,  you s i t  myse l f  

there  as  the  Deputy  Ch ie f  Jus t ice  on  the  mat te r  and then  

the  Concour t  found th is  po l i cy  to  be  cor rec t .   So I  do  no t  

know where  these issues come f rom because i f  you read –  

I  th ink  there  is  somewhere  where  there  is  re fe rence on the  
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cour t  judgment  on  the  bund le  here  . . . [ in te rvenes]  

CHAIRPERSON :    O f  course  . . . [ in te rvenes]  

MS MUTHAMBI :    I f  they  can get  i t  to  me.  

CHAIRPERSON :    . . . i f  I  . . . [ in te rvenes]  

MS MUTHAMBI :    I  jus t  . . . [ in te rvenes]  

CHAIRPERSON :    . . . i f  I  reca l l  cor rec t ly.  

MS MUTHAMBI :    H ’m?  

CHAIRPERSON :    The  cour t  on l y  dea l t  w i th  the  quest ion  

whethe r  you had  power  to  make the  po l i cy,  i s  i t  no t?   I t  

sa id  you had not  . . . [ in te rvenes]  10 

MS MUTHAMBI :    Yes.  

CHAIRPERSON :    . . . i t  ta lked about  whethe r  i t  was the  

cor rec t  po l i cy  o r  no t  bu t  i t  –  I  th ink  i t  sa id  you had  power  

to  make the  po l i cy.   I s  tha t  r igh t?  

MS MUTHAMBI :    Sure ,  Cha i rperson.  

CHAIRPERSON :    H ’m.  

MS MUTHAMBI :    And then,  tha t  i s  why the  issue,  as  

contes ted ,  i f  you  read pa ragraph 86 o f  the  judgment .  

CHAIRPERSON :    H ’m.  

MS MUTHAMBI :    Do we have the  judgment?   I  was t ry ing  20 

to  ge t  i t  qu ick l y  fo r  you.   Le t  me qu ick ly  ge t  i t  fo r  you,  

Cha i rperson.  

CHAIRPERSON :    Okay.    

MS MUTHAMBI :    I t  i s  –  I  th ink  th is  w i l l  be  188. . .  

CHAIRPERSON :    I s  my reco l lec t ion  co r rec t ,  Mr  Myburg?  
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MS MUTHAMBI :    I f  I  am not  m is taken.  

ADV MYBURGH SC :    The judgment ,  you w i l l  f ind  

. . . [ in te rvenes]  

MS MUTHAMBI :    I t  i s  188.  

ADV MYBURGH SC :    Yes.    

MS MUTHAMBI :    On page 188,  Cha i r.  

CHAIRPERSON :    188?  

MS MUTHAMBI :    Yes,  Cha i r.  

CHAIRPERSON :    Okay.  

MS MUTHAMBI :    And then I  want  to  re fe r  you to  10 

. . . [ in te rvenes]  

CHAIRPERSON :    Oh,  yes .  

MS MUTHAMBI :    . . .paragraph 88.  

CHAIRPERSON :    Yes.  

MS MUTHAMBI :    I  am t ry ing  to  ge t  pa ragraph 88 ,  Cha i r.   

Jus t  ho ld  on .  

CHAIRPERSON :    H ’m.   Oh,  paragraph 88.  

MS MUTHAMBI :    I  see  i t  i s  no t  here  in  th is  document .   I  

do  no t  know fo r  what  reasons,  on  the  a t tached documents .   

But  a t  leas t  I  have got  . . . [ in te rvenes]  20 

CHAIRPERSON :    Wel l ,  paragraph 88 o f  the  judgment  i s  

the  orde r.  

MS MUTHAMBI :    I  go t  i t  on  my own t ime because. . .  The 

judgment ,  I  th ink  i t  i s  –  end up to  page th i r t y. . .   Ja ,  bu t  

there  i s  paragraph 80.   Le t  me fo r  the  purpose o f  record  
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because on the  bund le  tha t  was sent  to  us ,  tha t  i s  now how 

you w i l l  see  what  the  advocate  se lec t i ve l y  op t  to  read  

cer ta in  aspect  tha t  su i t s  h im  

CHAIRPERSON :    H ’m.  

MS MUTHAMBI :    I  do  no t  know fo r  what  pu rposes,  Cha i r.  

CHAIRPERSON :    H ’m?  

MS MUTHAMBI :    Bu t  the  issue is  here .   Th i s  i ssue,  where  

they were  cha l leng ing  the  subs tant ive(?)  ra t iona l i t y,  i t  

fa i led  on  both  grounds.   That  i s  what  parag raph 86 sa id .   

And as  you have sa id  ear l ie r.   The cour t  a f f i rmed my 10 

po l i cy(?)  on  two(?)  counts .  

CHAIRPERSON :    H ’m.  

MS MUTHAMBI :    And then on the  order  –  you w i l l  f ind  the  

order  on  parag raph 88.  

CHAIRPERSON :    Yes.  

MS MUTHAMBI :    Then tha t  i s  where  then the  leave to  

appea l  was granted.   My appea l  was uphe ld  and the  order  

o f  the  supreme cour t  was se t  as ide  and those ones were  

even ordered to  pay costs  inc lud ing  the  cost  o f  the  two 

counse ls .  20 

CHAIRPERSON :    H ’m?  

MS MUTHAMBI :    So  fo r  Ms F ick  t o  come here  and. . .  th is ,  I  

f ind  i t  very  d is tu rb ing ,  honest ly.   I  f ind  i t  very  d is tu rb ing .  

CHAIRPERSON :    Yes.  Okay.  

MS MUTHAMBI :    And th is  was lead ing  th is . . .  who was 
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lead ing  th is . . .  Cha i rperson.   I  do  no t  know fo r  what  

reasons.   [Speak ing  unc lear ]    

CHAIRPERSON :    Mr  Myburgh.  

ADV MYBURGH SC :    Yes,  I  jus t  want  to ,  wh i l s t  you are  on  

the  judgment ,  jus t  po in t  ou t  the  one pa ragraph tha t  Ms F ick  

was re fe r r ing  to  in  parag raph 37.  

CHAIRPERSON :    H ’m?  

ADV MYBURGH SC :    Where  i t  ta lks  –  she says evas i ve  

and susp ic ious.  

CHAIRPERSON :    H ’m?  10 

ADV MYBURGH SC :    That  pa ragraph is  parag raph 61,  

Cha i rperson,  o f  the  judgment .  

CHAIRPERSON :    H ’m,  h ’m.  

ADV MYBURGH SC :    Perhaps I  can jus t  take  you there ,  

p lease,  Ms Muthambi .   Th is  i s  the  judgment  o f  Mogeng CJ.   

He says –  sa id  H is  Just ice :  

“ . . . tha t  th is  does  not  mean tha t  a  b l ind  eye is  

to  be  tu rned to  her  concern  evok ing  evas i ve  

and susp ic ious responses or  lack  thereof  to  

per t inent  quest ions ra ised by  e . tv.  20 

We l i ve  in  a  const i tu t ion  o f  democracy whose 

foundat iona l  va lue  inc lude openness and  

accountab i l i t y.  

I t  i s  thus inappropr ia te  fo r  the  Min is te r  to  no t  

have vo lun teered  the  ident i t ies  o f  those she 
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consu l ted  w i th  and what  the  consu l ta t ion  was 

about  as  i f  she  was not  en t i t led  to  so l i c i t  

en l igh tenment  and d id  same pursu i t  o f  an 

i l l eg i t imate  agenda.  

Th is  conduct  must  be  f rowned  upon and 

d iscouraged.  

I t  does not ,  however,  const i tu te  the  necessary  

and unavo idab le  const i tu t iona l  bas i s  fo r  

jud ic ia ry. . . ”  

 Do you want  to  comment  on  tha t?    10 

MS MUTHAMBI :    Cha i rpe rson . . . [ in te rvenes]  

ADV MYBURGH SC :    So tha t  goes to  the  issue o f  

consu l ta t ion  w i th  s takeho lders .  

MS MUTHAMBI :    Cha i rperson,  I  w i l l  say  th i s  th ing  is  very  

i r re levant .   I t  i s  i r re levant .   Tha t  i s  why -  I  have got  a  

p rob lem when somebody ops to  se lec t i ve  reads what  su i t s  

them because th is  i ssue i s  i r re levant  to  the  issue.   The  

issue tha t  s tands  here ,  Cha i rpe rson.   I  was v ind ica ted  by  

the  Const i tu t iona l  Cour t  on  th is  mat te r.   So i t  i s  i r re levant  

fo r  me to  a lso  to  comment  on  th is ,  Cha i rperson,  because I  20 

w i l l  no t  comment  on  someth ing  tha t  i s  i r re levant  to  the  

issue.   Next  ques t ion ,  Cha i r.  

ADV MYBURGH SC :    So  you say  th is  f ind ing  by  the  Ch ie f  

Jus t ice  i s  i r re levant?  

MS MUTHAMBI :    I t  i s  no t  a  f ind ing ,  Mr  Myburgh.  
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CHAIRPERSON :    I  am sor ry.    

MS MUTHAMBI :    The f ind ings . . . [ in te rvenes]  

CHAIRPERSON :    I  am sor ry,  Mr  Myburgh.   Jus t  –  you sa id  

i t  i s  paragraph 37  po in t  –  you were  read ing?  

ADV MYBURGH SC :    A t  paragraph 61.  

CHAIRPERSON :    Okay.   I  am sor ry.   Le t  me go there .    

ADV MYBURGH SC :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Oh,  okay,  ja .   Wel l ,  Ms Muthambi?  

MS MUTHAMBI :    Yes,  Cha i rperson? 

CHAIRPERSON :    What  do  you say  to  th is  parag raph o f  the 10 

judgment?   You remember  tha t  you sa id  tha t  the  emai ls  

tha t  you sent  to  the  peop le  who were  ou ts ide  o f  

government ,  you sent  them as par t  o f  s takeho lder  

engagement?   You remember  tha t?  

MS MUTHAMBI:    I  remember  very  we l l ,  Cha i r.  

CHAIRPERSON :    Yes and here  the  cour t  i s  say ing  you d id  

no t  d isc lose  when ca l led  upon to  d isc lose  the  peop le  tha t  

you were  consu l t ing  w i th ,  you remember  tha t?  

MS MUTHAMBI:    Yes,  Cha i r.  

CHAIRPERSON :    And why –  wha t  do  you say about  tha t  20 

because i f  you were  consu l t ing  s takeho lde rs  fo r  purposes 

o f  po l i cy  obv ious ly  tha t  cannot  –  tha t  shou ld  no t  be  a  

secre t ,  tha t  shou ld  be  t ransparent  because whatever  v iews 

they g i ve  you  about  po l i cy  a re  v iews tha t  o ther  

s takeho lders  mus t  know about  and  you need to  make sure  
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tha t  o ther  s takeho lde rs  can make  an input ,  they  need to  

a lso  know who in  the  sector  takes what  pos i t ions  on  the  

po l i c ies  o f  government?  

MS MUTHAMBI:    Cha i rperson,  I  w i l l  s t i l l  ma in ta in  tha t  th is  

i s  no t  a  f ind ing ,  maybe the  background o f  th is  mat te r  can  

a lso  ass is t  you,  Cha i r.  

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    That  was the  comment  o f  the  judge,  I  

can put  you tha t ,  Cha i rperson,  bu t  I  want  a lso  to  share  you  

someth ing  tha t  w i l l  a lso  ass is t  you to  unders tand th is  10 

mat te r.  

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    Espec ia l l y  on  the  eTV mat te r,  i f  you  a re  

to  –  based on ou r  submiss ion .   eTV in i t ia l l y  …[ in tervenes]    

CHAIRPERSON :    Bu t  be fore  you do tha t ,  Ms Muthambi ,  le t  

us  jus t  ge t  th is  par t  tha t  I  am ask ing  about  c lea r.   Do you  

accept  tha t  p ropos i t ion  tha t  i f  you  consu l t  s takeho lders  

about  government  po l i cy  there  shou ld  be  noth ing  secre t  

about  tha t ,  there  shou ld  be  t ransparency.   Do you  accept  

tha t?  20 

MS MUTHAMBI:    Yes and there  was no sec re t  about  th is ,  

Cha i rperson,  I  w i l l  te l l  you .  

CHAIRPERSON :    Okay,  now …[ in tervenes]  

MS MUTHAMBI:    There  was noth ing  sec re t  about  tha t .  

CHAIRPERSON :    Do you accept  tha t  you d id  no t  d isc lose 
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when you were  asked to  d i sc lose  who you were  consu l t ing  

w i th  in  th is  regard?  

MS MUTHAMBI:    Cha i rpe rson. . .  

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    That  i s  why I  am say ing  i f  you  are  to  look  

a t  page 195,  I  want  to  respond on what  you are  say ing ,  

Cha i rperson.  

CHAIRPERSON :    195,  okay.  

MS MUTHAMBI:    Yes.   Paragraph 14.  

CHAIRPERSON :    195 is  the  red  one or  the  b lack  one? 10 

MS MUTHAMBI:    The one on the  r igh t .  

CHAIRPERSON :    On the  r igh t ,  okay.  

MS MUTHAMBI:    Parag raph 14 o f  the  judgment ,  Cha i r.  

CHAIRPERSON :    Okay,  yes .  

MS MUTHAMBI:    I s  tha t  no t  what  you were  ta lk ing  about ,  

eTV? 

CHAIRPERSON :    195,  I  am there ,  parag raph 14,  yes .  

MS MUTHAMBI:     Yes,  tha t  i s  the  issue tha t  a l so  –  tha t  

th ing  must  be  read in  l ine  w i th  th is  paragraph 14,  Cha i r.  

CHAIRPERSON :    Yes.  20 

MS MUTHAMBI:    And fo r  the  purpose o f  the  record  I  am 

go ing  to  read i t  fo r  you.  

CHAIRPERSON :    Ja ,  p lease do.  

MS MUTHAMBI:     

“eTV made a  180 degree abou t  tu rn  f rom i t s  
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p rev ious s t rong ly -he ld  and fu l l y -mot iva ted  pos i t ion .   

I t  suppor ted  the  incorpora t ion  o f  decryp t ion  

capab i l i t ies  in to  the  se t  top  box and was p leased  

tha t  “ f ree - to -a i r  b roadcasters  cou ld  now dec ide  how 

they w ished to  manage the i r  s igna l  and whether  tha t  

s igna l  wou ld  be  encryp ted . ”   eTV  v iewed ( ind is t inc t  

–  record ing  d is to r ted)  the i r  s igna ls . ”  

So th is  i s  the  i ssue tha t  I  was t ry ing  to  ra i se ,  Cha i rperson,  

to  say they were  consu l ted  and I  w i l l  say  w i thout  fear  o f  

cont rad i c t ion  they were  the  reason tha t  these  who le  10 

pro jec ts  was de layed.   Maybe some o f  us  wou ld  have found  

these pro jec t s  hav ing  been imp lemented.    

CHAIRPERSON :    H ’m.  

MS MUTHAMBI:    So  I  do  no t  want  to  a lso ,  Cha i rpe rson,  to  

debate  the  judgment  comments  fu r ther  on  th is  mat te r.  

CHAIRPERSON :    No,  no ,  you cannot  …[ in tervenes]  

MS MUTHAMBI:    Because tha t  i s  why I  sa id  …[ in te rvenes]  

CHAIRPERSON :    No,  no ,  no ,  you cannot  choose  what  to  

ta lk  about  and what  no t  to  ta lk  about ,  Ms Muthambi .   I  go 

back to  my quest i on .    20 

MS MUTHAMBI:    Okay.  

CHAIRPERSON :    Do you accept  tha t  when you were  ca l led  

upon to  d i sc lose  who the  par t ies  were  tha t  you had been 

consu l t ing  you d id  no t  d isc lose .   Do you accept  tha t  tha t  i s  

what  happened?  
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MS MUTHAMBI:    No,  Cha i r,  I  do  no t  accept  tha t .   

CHAIRPERSON :    D id  you d isc lose? 

MS MUTHAMBI:    No,  th is  the  comment  I  do  no t  even  

remember,  these th ings happened long ago.  

CHAIRPERSON :    Sor ry,  p lease jus t  repeat  your  answer?  

MS MUTHAMBI:    Yes,  Cha i rperson,  I  am say ing  th is  i s  a 

comment ,  the  comment  o f  the  judge.  

CHAIRPERSON :    No,  no ,  no .  

MS MUTHAMBI:    That  the  judge ’s  comment ,  th is  wou ld  

…[ in tervenes]  10 

CHAIRPERSON :    No,  no ,  no ,  Ms  Muthambi ,  le t  us  leave 

out  the  judgment  fo r  the  t ime be ing .   I s  i t  no t  t rue  tha t  you 

were  ca l led  upon  to  d isc lose  the  ident i t y  o f  the  par t ies  tha t  

you had been consu l t ing  w i th  bu t  tha t  you d id  no t  d isc lose  

or  you re fused to  d isc lose  and tha t  i s  par t  o f  the  compla in t  

tha t  was ra ised in  the  l i t iga t ion? 

MS MUTHAMBI:    Cha i rpe rson,  what  I  remember  i s  tha t  I  

consu l ted .  

CHAIRPERSON :    Ja?  

MS MUTHAMBI:    So  I  do  no t  know – yes,  I  consu l ted ,  yes .  20 

CHAIRPERSON :    Do you not  reca l l  be ing  asked to  

d isc lose  who you had consu l ted  w i th?  

MS MUTHAMBI:    No,  Cha i rperson,  I  do  no t  remember  tha t .  

CHAIRPERSON :    And you do not  remember  no t  be ing  

prepared to  make tha t  d isc losure?  You do not  remember  
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tha t  e i ther?  

MS MUTHAMBI:    No,  no ,  no ,  Cha i r.  

CHAIRPERSON :    Mr  Myburgh,  you might  have your  f inger  

on  the  re levant  par ts .   Do you wan t  to  take  i t  f rom there?  

ADV MYBURGH SC :    Yes,  thank you.   Wel l ,  there  a re  

o ther  passages,  parag raph 59,  Ms  Muthambi :  

“The min i s te r  so l i c i ted  the  v iews o f  some 

und isc losed persons. ”  

And then …[ in tervenes]  

CHAIRPERSON :    Do you see tha t ,  Ms Muthambi?  10 

MS MUTHAMBI:    Cha i rpe rson,  what  page is  tha t  one?  

CHAIRPERSON :    Page 214 on the  numbers  on  the  r igh t  

hand s ide ,  parag raph 59 o f  the  judgment .  

ADV MYBURGH SC :    And then perhaps a lso  a t  pa rag raph 

60,  page 215,  jus t  above pa ragraph 61,  second sentence:  

“More  wou ld  be  requ i red  to  conc lude tha t  the  on ly  

reasonab le  in fe rence…” 

And I  th ink  the  impor tan t  par t :  

“…then is  to  d raw f rom the  m in is te r ’s  i l l -adv ised  

and unfor tunate  nond isc losure . ”  20 

CHAIRPERSON :    Ja .  

MS MUTHAMBI:    Bu t  then when you fu r ther  read tha t ,  

Cha i rperson …[ in tervenes]  

CHAIRPERSON :    Sor ry /  

MS MUTHAMBI:    On 60.   When you fu r the r  tha t  same 
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parag raph,  Cha i rperson… 

CHAIRPERSON :    Ja?   

MS MUTHAMBI:    “Her  d i sc losure…”  

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    You see tha t  paragraph,  l ine  one,  two,  

th ree ,  fou r,  the  –  ja ,  l i ne  4 ,  where  i t  s ta r ts  w i th :  

“Her  d isc losu re…” 

CHAIRPERSON :    On wh ich  paragraph?  

MS MUTHAMBI:    60 .  

CHAIRPERSON :    Ja?  10 

MS MUTHAMBI:    60 ,  l ine  four.  

CHAIRPERSON :    Yes?  

MS MUTHAMBI:   That  pa ragraph reads:  

“Her  d i sc losure  or  nond isc losure  does no t  

necessar i l y  undermine any  broadcaster  o r  

in te res ted  person ’s  r igh ts  o r  undermine tha t . ”  

Cha i r .  

CHAIRPERSON :    P lease repeat  because – repeat  what  

you jus t  sa id ,  you  want  to  do  what  in  regard  to  the . . .?  

MS MUTHAMBI:    Cha i rpe rson… 20 

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    I s  tha t  no t  –  we are  read ing  page 27 o f  

the  judgment ,  paragraph 60.  

CHAIRPERSON :    Yes,  yes .  

MS MUTHAMBI:    L ine  4 ,  l ine  4 .  
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CHAIRPERSON :    Ja .   Yes,  I  see tha t .  

MS MUTHAMBI:    Yes,  Cha i r ,  I  want  to  a lso  fu r ther  read i t .   

Yes,  Cha i r .  

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    I t  was in  response to  what  tha t  sa id ,  so  

le t  us  no t  se lec t i ve l y  read th is  paragraph,  le t  us  read a l l  o f  

them.  

CHAIRPERSON :    No,  no ,  no ,  tha t  i s  f ine  bu t  what  I  wanted  

to  conf i rm wi th  you,  wh ich  you conf i rmed,  i s  –  we l l ,  you  

sa id  you do not  reca l l  be ing  asked to  d i sc lose  the  10 

ident i t ies  o f  the  persons or  par t ies  you consu l ted  and you 

d id  no t  reca l l  no t  be ing  prepared to  d isc lose  the  ident i t ies  

and then I  asked  Mr  Myburgh i f  he  has h i s  f inger  on  some 

o f  the  re levant  par ts .   He po in ted  out  to  the  – he  drew my 

a t ten t ion  to  –  and your  a t ten t ion  to  the  f i rs t  sentence o f  

parag raph 59 o f  the  judgment  wh ich  is  a t  214 and there  the  

judgment  says:  

“The min i s te r  so l i c i ted  the  v iews o f  some 

und isc losed persons. ”  

And then he re fe r red  to  paragraph 60 to  wh ich  you have 20 

a lso  re fer red .   So the  judgment  makes i t  c lea r,  i t  seems to 

me,  tha t  i t  says  you d id  no t  d isc lose  the  persons  whose  

v iews you so l i c i ted  and i t  seems to  me tha t  the  pe rson tha t  

you d id  no t  d isc lose  were  the  persons to  whom you sent  

these emai ls .   That  i s  what  I  am th ink ing .   Am I  wrong?  I s  
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i t  o ther  peop le ,  no t  these ones?  

MS MUTHAMBI:    I  sa id  I  d id  consu l ted ,  Cha i r.  

CHAIRPERSON :    Yes,  yes .   But  what  I  am …[ in tervenes]  

MS MUTHAMBI:    Yes.  

CHAIRPERSON :    I  am ra is ing  a  d i f fe ren t  po in t .   I  am 

ra is ing  the  po in t  o f  whethe r  these  are  the  peop le  tha t  you 

d id  no t  –  whose ident i t ies  you d id  no t  d isc lose .  

MS MUTHAMBI:    Cha i rpe rson… 

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    I  th ink  on  th is  one I  w i l l  say  no .   I  am 10 

say ing  no  because a lso  the  same paragraph,  Cha i r,  59  –  i f  

I  am to  take  you th rough i t ,  Cha i r?  

CHAIRPERSON :    Yes.   I  am a t  paragraph 59.  

MS MUTHAMBI:    I t  says :  

“ In  the  po l i cy  deve lopment  p rocess the  m in is te r  

may,  i f  she  so  w ishes,  consu l t  some in te res ted  

person or  exper ts  on  broadcast ing  d ig i ta l  m igra t ion  

po l i cy .   B road ly  speak ing ,  the  m in is te r  may seek  

more  en l igh tenment  on  any aspects  o f  po l i cy  

fo rmula t ion  exe rc ised beyond the  parameters  o f  the  20 

prescr ibed consu l ta t i ve  process. ”  

And then what  I  want  us  to  under l ine  as  we l l  tha t :  

“The leg i s la t ion  ne i the r  fo rb ids  nor  regu la tes  he r  

zes t  fo r  c la r i f i ca t ion  fo r  add i t iona l  in fo rmat ion  f rom 

whomsoever  i t  m igh t  be  benef ic ia l l y  sourced.   Th is  
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i s  so  because some la t i tude o r  reasonab le  measure  

o f  f lex ib i l i t y  ough t  to  be  a l lowed in  the  exerc ise  o f  

execut ive  au thor i t y ,  w i thout  e f fec t i ve l y  undermin ing  

the  va lues o f  openness and accountab i l i t y  and th is  

ex tends to  the  deve lopment  o f  po l i cy  a l though she  

was under  no  ob l iga t ion  to  consu l t . ”    

CHAIRPERSON :    What  wou ld  you say to  the  propos i t ion  

tha t  when regard  is  had to  a l l  the  fac ts  in  re la t ion  to  th is  

l i t i ga t ion  tha t  cu lm inated in  th is  judgment  tha t  when  regard  

is  had to  a l l  o f  tha t ,  the  probab i l i t ies  a re  tha t  the  par t ies  10 

whose ident i t ies  you d id  no t  d isc lose  were  the  par t ies  to  

whom you sent  the  emai ls  tha t  we have dea l t  w i th  th is  

even ing  and tha t  you d id  no t  d isc lose  the i r  ident i t ies  

because you knew tha t  you were  no t  supposed to  share  

tha t  in fo rmat ion  w i th  them and th is  was not  …[ in tervenes]  

MS MUTHAMBI:    That ,  Cha i rpe rson …[ in tervenes]  

CHAIRPERSON :    And tha t  the  reason why you d id  no t  

d isc lose  the i r  ident i t y  was because you knew tha t  you were  

no t  supposed to  share  the  in fo rmat ion  you sent  to  them 

wi th  them and i t  was not  par t  o f  a  t ransparent  s takeho lder  20 

engagement  o r  consu l ta t ion .   What  wou ld  you say  such a  

propos i t ion?  

MS MUTHAMBI:    I  w i l l  d isag ree w i th  you,  Cha i rperson.  

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    I  d isagree w i th  you,  Cha i rpe rson ,  in  tha t  
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respect .  

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    And the  b ig  i ssue,  I  w i l l  say  to  what  i s  

be ing  sa id… 

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    Because a l so  those pa r t ies  tha t  you have 

ment ioned,  the  owned a  TV s ta t ion ,  they were  en t i t led  to  

be  consu l ted ,  Cha i rperson.  

CHAIRPERSON :    Okay.   So i f  you  say tha t  the  pe rsons to  

whom you sent  these emai ls  a re  no t  the  persons  whose 10 

ident i t ies  you were  no t  p repared to  d isc lose ,  who then 

were  the  par t ies  whose ident i t ies  you were  no t  p repared to  

d isc lose  a t  the  t ime tha t  you had consu l ted?  

MS MUTHAMBI:    I  never  sa id  tha t ,  Cha i rperson,  I  was not  

p repared to  d i sc lose  the  en t i t y ,  Cha i r .  

CHAIRPERSON :    Mr  Myburgh?  

ADV MYBURGH SC :    Yes,  thank you.  

MS MUTHAMBI:    And I  do  no t  know tha t .  

ADV MYBURGH SC :    Perhaps I  cou ld  jus t  take  you to  the  

conc lud ing  paragraph o f  what  I  want  to  dea l  w i th  a t  20 

parag raph 38 o f  Ms F ick ’s  a f f idav i t .   She says:  

“The communica t ions desc r ibed  above between 

Muthambi ,  Mr  Chawla  and Tony Gupta  amounted to  

an  abuse o f  her  o f f i ce .   There  is  no  reasonab le  

exp lanat ion  fo r  communica t ions o f  th is  na tu re  
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be tween the  Min is te r  o f  Communica t ion  and 

members  o f  the  Gupta  g roup who cont ro l led  a  

te lev is ion  s ta t ion  sub jec t  to  a  regu la tory  

ju r i sd i c t ion . ”  

What  do  you say to  tha t?  

MS MUTHAMBI:    You see,  Cha i rperson,  I  have not  been 

made aware  tha t  the  brought  the  TV th rough i r regu la r i t y ,  

tha t  the  issues tha t  a lso  - th i s  a l so  is  m isp laced based on 

the  fac t  tha t  the  regu la tory  ju r i sd i c t ion  l ies  w i th  the  

Independent  Communica t ion  Author i t y  o f  South  A f r i ca   10 

ca l led  ICASA,  so  I  wou ld  then  –  I  d isagree w i th  th is  

parag raph,  Cha i r .  

CHAIRPERSON :    Okay.  

MS MUTHAMBI:    Because a t  the  end o f  the  day,  I  th ink  –  

yes,  I  rea l l y  d isagree.   And then there  is  one issue tha t  I  

d id  no t  comment  on  w i th  regard  to  the  ANC,  desp i t e  be ing  

the  ANC po l i cy ,  th is  mat te r  be ing  the  ANC po l i cy .  

CHAIRPERSON :    Yes?  

MS MUTHAMBI:    Cha i rperson,  on  th is  mat te r ,  I  even –  

because th is  i s  an  issue where in  there  was a  group ing  o f  20 

peop le ,  I  must  say  i t  now,  who had the  sa id  in te res t  on  

these mat te rs  and then I  am a lso  a  member  o f  the  ANC.  

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    I  want  to  say th is .   I  have went  th rough 

the  ranks.  
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CHAIRPERSON :    Yes.  

MS MUTHAMBI:    I  have a t tended most  o f  the  ANC 

conferences tha t  dea l t  w i th  th is  mat te r ,  more  so  pr io r  to  me 

be ing  the  Min is te r ,  I  served in  the  Communica t ion  Por t fo l io  

Commi t tee ,  Cha i r .   

CHAIRPERSON :    Yes.  

MS MUTHAMBI:     So th is  i ssue  –  you know how ANC 

mat te rs  a re  p rocessed,  Cha i r ,  i t  can  be a  subcommi t tee  o f  

the  NEC,  say fo r  ins tance tha t ,  bu t  then when we are  

subcommi t tee  o f  the  NEC,  once we do the  work  we must  10 

ge t  i t  p rocessed th rough the  channe ls .   In  th is  case i t  goes  

to  the  NWC,  the  i t  i s  the  NEC for  a  dec is ion .   When I  was 

conf ron ted w i th  th is  i ssue I  demanded a l so  a  hear ing  w i th  

the  top  s ix  o f  the  ANC because  I  had looked around,  I  

cou ld  no t  f ind  anyth ing  in  the  ANC prov iso  tha t  says do  

th is ,  you must  encryp t .    

CHAIRPERSON :    Yes.  

MS MUTHAMBI:    So  when I  went  there ,  I  asked –  I  

demanded a  hear ing  to  say th i s  i s  my th ing ,  can somebody 

share  w i th  me tha t  dec i s ion  because I  w i l l  share  w i th  you 20 

aga in  post  p romulgat ion  o f  the  po l i cy ,  we -  the re  was  

meet ing  tha t  we a t tended a t  Lu thu l i  House where  we were  

asked to  exp la in  what  have we done on th is  ma t te r  and  

then in  tha t  meet ing  o f  tha t  subcommi t tee  we emphas ised  

the  issue tha t  th is  p roposed po l i cy  was presented to  the  
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o f f i c ia ls  o f  the  ANC dur ing  the  month  o f  February  2015.    

We fu r ther  responded and p rov ided the  cha l lenges,  

we had the  prob lem wi th  the  hybr id  mode l  as  p roposed  

then by  Min i s te r  Car r im in  2013  and ind ica ted  to  tha t  

meet ing  tha t  i t  i s  no t  des i rab le  fo r  South  A f r i ca  to  adopt  an  

encryp ted  DGT mode l  s ince  i t  has  ser ious imp l ica t ions on  

the  sovere ign ty  o f  the  count ry ,  secur i t y  o f  the  count ry ,  the  

cost  o f  p repar ing  such a  s tep  as  we l l  as  the  cost  o f  

ma in tenance o f  the  sys tem.    

Then we had tha t  meet ing  and then in  the  end o f  10 

tha t  meet ing  we  were  asked to  even prepare  the  ta lk ing  

po in ts  fo r  the  members  and then we a lso  then  in  tha t  

meet ing  a lso  prov ided a  br ie f ing  where  we were  in  the  

imp lementa t ion  o f  the  pro jec t ,  a lso  to  ind ica te  tha t  a t  the  

t ime the  pro jec t  had reached a  c r i t i ca l  s tage where in  a t  

tha t  par t i cu la r  t ime we were  awai t ing  to  rece ive  the  se t  o f  

boxes f rom manufac tu rers . .    

So tha t  i s  where  we were  t ry ing  to  share  th is  i ssue  

to  say a t  tha t  t ime and when the  t ime –  i t  i s  the  t ime when  

eTV took us  to  the  H igh  Cour t  in  Pre tor ia  and then i t  was 20 

ind ica ted  tha t  yes ,  we are  on  course and we be l ieve  what  

we have done i s  cor rec t  and hence the  H igh  Cour t  o f  

P re tor ia  ru led  in  our  favour  to  tha t  e f fec t  and a t  t ime then  

we were  imp lement ing  the  pro jec ts  un t i l  tha t  ru le  and,  l i ke  I  

sa id ,  a t  the  end  o f  the  day we managed to  m igra te  the  
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count ry  f rom ana logue to  d ig i ta l ,  bu t  th is  is  what  

happened,  Cha i rperson.  

CHAIRPERSON :    Thank you.   Mr  Myburgh?  

ADV MYBURGH SC :    We have no fu r the r  quest ions,  thank  

you,  Cha i rperson.  

CHAIRPERSON :    Okay.   Thank you ve ry  much,  Ms  

Muthambi ,  we are  done.   Thank you fo r  ava i l ing  yourse l f  

and thank you to  your  a t to rney,  Mr  Mantsha.   Thank you  

very  much,  you a re  now excused.  

MR MANTSHA:    Thank you,  Cha i rperson.  10 

CHAIRPERSON :    Thank you,  Mr  Mantsha.  

MR MANTSHA:    Thank you.  

CHAIRPERSON :    Thank you,  Mr  Myburgh,  I  see you are  

w i thout  any jun io r  anymore ,  i t  i s  Fr iday even ing .   Thank  

you to  the  s ta f f ,  thank you to  the  techn ic ians enab l ing  us  

to  s i t  un t i l  th is  t ime.   We wi l l  now ad journ .   Fo r  the  benef i t  

o f  the  pub l i c  I  can ind ica te  tha t  on  Monday I  w i l l  hear  

ev idence dur ing  the  day sess ion  re la t ing  to  money f lows.   

Mr  Ho lden w i l l  g ive  ev idence and in  the  even ing  sess ion  I  

w i l l  hear  the  ev idence o f  Mr  Ano j  S ingh in  regard  to  the 20 

Eskom work  s t ream.    

We ad journ .  

INQUIRY ADJOURNS TO 24 MAY 2021  


