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PROCEEDINGS RESUME ON 19 MAY 2021 

CHAIRPERSON:  Good morning Mr Seleka,  good morning 

everybody.  

ADV SELEKA SC:   Morn ing Chai rperson.  

ADV BARRIE SC:    Good morning Chai r.  

CHAIRPERSON:   Good morning.   I  understood that  Mr  

Bar r ie  was delayed on the way.  

ADV BARRIE SC:    Pardon Mr Chai rman.  

CHAIRPERSON:   I  understood that  you were delayed on the  

way or  someth ing .  10 

ADV BARRIE SC:    Ja I  forgot  that  I  had to  fe tch my wi fe  

f rom hospi ta l  and I  had to  make arrangements fo r  tha t .  

CHAIRPERSON:   No that  i s  f ine.   That  i s  f ine.  

ADV BARRIE SC:    Thank you S i r.  

CHAIRPERSON:   Okay a l r ight .   Good morning Mr Koko.  

MR KOKO:   Good morning Chai r.  

CHAIRPERSON:   Thank you that  you are back.  

MR KOKO:   I  thank you too.  

CHAIRPERSON:   Mr Seleka I  –  we adjourned at  a round ten  

two days ago.  20 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I  am hoping that  two hours or  so would be 

enough?  How much t ime do you th ink you need? 

ADV SELEKA SC:   Are you asking the r ight  person Chai r?  

CHAIRPERSON:   The leader of  ev idence does not  know 



19 MAY 2021 – DAY 398 
 

Page 4 of 383 
 

what  i s  go ing to  happen.    

ADV SELEKA SC:   Now I  … 

CHAIRPERSON:   Or  d id  you take the at t i tude that  now we 

are g iven Wednesday.  

ADV SELEKA SC:   No 

CHAIRPERSON:   So we can go wide.  

ADV SELEKA SC:   No not  a t  a l l .   Not  a t  a l l  Chai r.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Because my est imat ion last  t ime was 

that  I  could personal ly  f in ish wi th in  an hour ’s  t ime when we 10 

went  in to the Tegeta mat ters.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   When we star ted the Tegeta mat ters.  

CHAIRPERSON:   Ja.   Ja no,  no I  just  want  to  have an idea 

you know so … 

ADV SELEKA SC:   Ja le t  us budget  –  wel l  le t  us est imate  

two hours fo r  i t .   I  hope i t  takes less than that .  

CHAIRPERSON:   Ja no that  i s  f ine.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I f  i t  takes less a l l  the bet te r.  20 

ADV SELEKA SC:   Yes indeed.  

CHAIRPERSON:   Ja.   Okay a l r ight .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Mr Koko.  

MR KOKO:   Chai r  there is  an audi t  t ra i l  on Tegeta which Mr 
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Seleka is  not  touching at  a l l  which is  important  fo r  you when 

you make the judgment .   Audi t  t ra i l  that  is  backed up by 

documentat ion.    

CHAIRPERSON:   Ja.  

MR KOKO:   That  we cannot  ignore.  

CHAIRPERSON:   Ja  

MR KOKO:   And I  am going to  t ry  to  refer  to  i t .   I  fe l t  under 

pressure last  t ime.  

CHAIRPERSON:   Yes.  

MR KOKO:   The day before  10 

CHAIRPERSON:   Yes.  

MR KOKO:   And I… 

CHAIRPERSON:   No,  no.  

MR KOKO:   I  d id  not  s leep proper ly.  

CHAIRPERSON:   No,  no that  is  f ine .  

MR KOKO:   That  I  d id  not  go through.  

CHAIRPERSON:   Ja.  

MR KOKO:   The … 

CHAIRPERSON:   No i t  is  important  that… 

MR KOKO:   These documents  are dated,  they are 20 

sequenced,  they are proper.  

CHAIRPERSON:   Ja.  

MR KOKO:   And unless you look a t  that  audi t  t ra i l .  

CHAIRPERSON:   Ja.  

MR KOKO:   I t  is  d i f f icu l t  to  come in  at  the  end and say te l l  
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me about  the 1.6 b i l l i on or  te l l  me about  the cooperat ion 

agreement .   

CHAIRPERSON:   No,  no that  is  f ine .  

MR KOKO:   For  example I  want  to  g ive you the cooperat ion 

agreement  and show you how I  am – how i r regu lar  and 

unlawfu l  i t  is .  

CHAIRPERSON:   Ja,  no,  no,  no.  

ADV SELEKA SC:   And Mr Seleka star ts  post  tha t .   So I  

rea l ly  need to go through th is  audi t  t ra i l .  

CHAIRPERSON:   No,  no that  is  f ine.   We – i t  is  important  10 

that  wi th  the a l legat ions that  have been made against  

people l i ke you.  

MR KOKO:   Against  me in  par t i cu la r.  

CHAIRPERSON:   The –  the process is  such that  you do not  

have a lo t  o f  compla ints when we are done that  you have 

had a fa i r  opportuni ty  to  put  your  s ide of  the story.   So Mr 

Seleka you know what  Mr Koko is  ta lk ing about?  

ADV SELEKA SC:   I  do not  know Chai r.  

CHAIRPERSON:   Okay.  Let  us – le t  us star t .   You cont inue 

wi th  quest ion ing.  20 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   As you had p lanned.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   When we are done wi th  that  to  the extent  

that  dur ing that  per iod Mr Koko might  not  have deal t  wi th  
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some of  the issues that  he fee ls  need to be deal t  wi th  I  wi l l  

take a break and you and Mr Barr ie  and Mr Koko can ta lk  to  

ident i fy  what  those issues are and then we can resume af ter  

that .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   And deal  wi th  them. 

ADV SELEKA SC:   Yes.    

CHAIRPERSON:   Okay a l r ight .   Just  admin ister  the oath or  

a ff i rmat ion again.  

REGISTRAR:   P lease state your  fu l l  names fo r  the record.  10 

MR KOKO:   Matshela Moses Koko.  

REGISTRAR:   Do you have any object ion to  tak ing the  

prescr ibed oath? 

MR KOKO:   No.  

REGISTRAR:   Do you consider  the oath b ind ing on your  

conscience? 

MR KOKO:   Yes.  

REGISTRAR:   Do you so lemnly swear that  the ev idence you 

wi l l  g ive wi l l  be the t ru th;  the who le t ru th and noth ing but  

the t ru th;  i f  so p lease ra ise your  r ight  hand and say,  so help 20 

me God.  

MR KOKO:   So help me God.  

CHAIRPERSON:   Thank you.  You may be seated.  

MR KOKO:   Yes.  

CHAIRPERSON:   Yes Mr Seleka.  
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ADV SELEKA SC:   Thank you Chai rperson.   I  wou ld star t  

Chai rperson by tak ing reference to Eskom Bundle  14(d) .   

14(d)  is  conta ins an aff idavi t  and evidence p laced or  

provided to  the commission by C l i f f  Decker  Hofmeyr,  the  

aff idavi t  o f  Mr Rishaban Moodley.    

 The aff idavi t  s tar t  on page 882 –  8 – ja  page 882 

and deals wi th  a number of  aspects and I  would l ike  to  p ick 

i t  up f rom page 891.    

CHAIRPERSON:   We are deal ing wi th  Tegeta now? 

ADV SELEKA SC:   That  is  Tegeta mat te rs yes Chai r.  10 

CHAIRPERSON:   Okay and in  par t icu la r  about  the penal t ies  

or  not  yet?  

ADV SELEKA SC:   What  I… 

CHAIRPERSON:   What  we are star t ing wi th  

ADV SELEKA SC:   Yes what  – what  we wish to  deal  wi th 

here f i rs t l y  is  the issue regard ing he hardship c lause.  

CHAIRPERSON:   Oh okay.  

ADV SELEKA SC:   Yes whether  OCM invoked the hardship 

c lause refer  the  mat te r  to  arb i t ra t ion and whether  the  

arb i t ra t ion was pursued.  20 

CHAIRPERSON:   Yes is  that  not  common cause? 

ADV SELEKA SC:   That  the arb i t ra t ion was pursued Chai r.  

CHAIRPERSON:   Wel l  the – I  thought  i t  is  common cause 

that  OCM invoked the hardship c lause.  

ADV SELEKA SC:   Correct  Chai r.  
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CHAIRPERSON:   Bet te r  s teps were taken to pursue the  

arb i t ra t ion route but  i t  was not  pursuant  to  f ina l i ty.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I  thought  that  is  common cause.  

ADV SELEKA SC:   Yes – the  

CHAIRPERSON:   Because i f  i t  is  common cause we do not  

need to spend t ime on i t .   We need to focus on those issues 

where there is  – there are d isputes .  

ADV SELEKA SC:   Yes.   What  the  Chai rperson was asking 

last  t ime and engaging wi th  Mr Koko on was why d id OCM 10 

not  pursue the arb i t ra t ion? 

CHAIRPERSON:   Ja.   

ADV SELEKA SC:   And I  thought  the Chai rperson ’s answer  

– I  mean the answer to  the Chai rperson’s quest ion may l ie  

in  what  i s  s tated par t ly  in  th is  aff idavi t  and in  the aff idavi t  

o f  Mr 00:08:52.  

CHAIRPERSON:   Then we go st ra ight  to  that  ja .  

ADV SELEKA SC:   S t ra ight .  

CHAIRPERSON:   No not  to  whether  they invoked the c lause 

or  whatever.  20 

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Because i f  that  is  common cause the only 

issue is .  

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Why d id they not  pursue i t  to  f ina l i t y.  
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ADV SELEKA SC:   Correct  Chai rperson.  

CHAIRPERSON:   And we can go st ra ight  to  that .  

MR KOKO:   Cha i r  i t  w i l l  –  par t  o f  the audi t  t ra i l  I  ta lked 

about  the documents.   I  would l ike you to  see the hardship  

not ice.  

CHAIRPERSON:   Ja.  

MR KOKO:   I t  –  because i t  is  go ing to  – I  wi l l  inevi tab ly  

refer  to  i t .  

CHAIRPERSON:   Ja.  

MR KOKO:   But  whi le  we are here.  10 

CHAIRPERSON:   Ja.  

MR KOKO:   Can we go to  i t?  

CHAIRPERSON:   Maybe le t  us – le t  us leave that  for  la te r.   

And I  may have seen i t  before but  I  am – I  am wi l l ing to  see 

i t  again.   But  i f  in  response to h is  quest ions you have to  

refer  to  i t  then le t  us look at  i t  when you – when you asked 

–  

MR KOKO:   Excel lent .  

CHAIRPERSON:   Ja.  

MR KOKO:   Because the answer l ies there Chai r.  20 

CHAIRPERSON:   Ja okay a l r ight .  

MR KOKO:   The rest  i s  no ise and waff l ing.  

CHAIRPERSON:   Ja.   Mr Seleka.  

ADV SELEKA SC:   Thank you Cha i r.   So i f  I  go st ra ight  to  

which what  you see here.  
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CHAIRPERSON:   Do we have – do  we have any aff idavi t  or  

maybe i t  is  what  you sa id f rom OCM/Glencore that  says 

here is  the reason why we d id not  pursue arb i t ra t ion to  i ts  

f ina l i ty?  

MR KOKO:   Yes there is  Chai r.  

CHAIRPERSON:   There is?  

MR KOKO:   Yes there is  Chai r.  

CHAIRPERSON:   Ja.    

MR KOKO:   I t  is  in  Cl in ton Ephron’s aff idavi t .  

CHAIRPERSON:   Ja.  10 

MR KOKO:   And … 

CHAIRPERSON:   Mr Ephron.  

MR KOKO:   Yes.   And i t  is  a lso in  the t ranscr ip ts  

CHAIRPERSON:   Okay.  Okay.  

MR KOKO:   I  know exact ly  what  he  sa id.  

CHAIRPERSON:   You know i t  –  ja .   Okay a l r ight .  

ADV SELEKA SC:   Yes Chai r  thank you.   There are two t ime 

per iods Chai r.   There is  a  t ime per iod before the 

cooperat ion agreement  where  the  hardship c lause is  

invoked in  2013.   So th is  aff idav i t  ta lks about  that .  Then 20 

comes the cooperat ion agreement  in  2014.   Then they 

suspend the arb i t ra t ion because they want  to  ta lk  and reach 

an amicable so lut ion.  Those ta lks fa i l  when Mr  Molefe 

comes where he terminates the cooperat ion in  2015.   Then 

the re instatement  of  the arb i t ra t ion star ts .   But  then Mr  
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C l in ton Ephron says the  date of  the arb i t ra t ion was in  May 

2016.   He says that  in  h is  aff idavi t .   So May 2016 he g ives  

the date the hear ing was scheduled for  16 to  27 May 2016.   

Before then Apr i l  2016 Tegeta pays the fu l l  purchase pr ice 

for  the acquis i t ion of  OCM.  So the pursui t  o f  the arb i t ra t ion  

gets to  be over  00:12:10 

CHAIRPERSON:   Does i t  deal  wi th  why i t  was tak ing so 

long?  Because arb i t ra t ion is  supposed to be fast .  

MR KOKO:   Chai r  th is  i s  the par t  that  I  am saying there is  

audi t  t ra i l  and in  a l l  respects you are being mis led by your  10 

legal  team and your  invest igat ion team.   The audi t  t ra i l  

speaks for  i tse l f .  

CHAIRPERSON:   Ja.  

MR KOKO:   The –  and .  

CHAIRPERSON:   I  w i l l  look at  i t .  

MR KOKO:   But  le t  me te l l  you th is .   The hardship not ice of  

3  Ju ly  2013 was fo l lowed by an arb i t ra t ion agreement  of  12  

December 2013 and that  is  … 

CHAIRPERSON:   Is  that  the one we looked at  the other  

day? 20 

MR KOKO:   Yes.   And that  is  180 days in  between and that  

130 days was not  a  co inc idence because the arb i t ra t ion 

c lause 30 of  the CSA and 2016 of  the Fi rs t  Addendum says 

so.   I f  you do not  resolve the d ispute or  not  180 days f rom 

the not ice per iod  – date do you then – mat ter  must  go to  
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arb i t ra t ion.   And the mat te r  was refer red to  arb i t ra t ion.   And 

you are r ight  the arb i t ra t ion – the arb i t ra t ion agreement  had 

even appointed the arb i t ra tor  and there was an arb i t ra t ion  

af ter  that  and i t  had 90 days to  conclude.   But  because 

Opt imum and there is  documentat ion to  i t  there – here we 

have to through i t .   Mr Cl in ton Ephron says he was then 

approached in  h is  t ranscr ip t  by Mr Bester  to  say rather  than 

conclude the arb i t ra t ion le t  us agree on a cooperat ion  

agreement .   I  -  that  i–  fa lse Chai r.   The only proposi t ion is  

that  the arb i t ra t ion was not  taken to the – to  i ts  conclus ion 10 

because the hardship not ice  has to  show specia l  

c i rcumstances wh ich excludes the. .  

CHAIRPERSON:   The export .  

MR KOKO:   The export  condi t ions.  

CHAIRPERSON:   Ja.  

MR KOKO:   So that  a rb i t ra t ion agreement  of  December 12,  

2013 was bound to fa i l  on that  basis .   The – but  the second 

par t  o f  the arb i t ra t ion why i t  was not  taken to f ina l i ty.  

CHAIRPERSON:   I ts  conclus ion ja .  

MR KOKO:   Is  that  there was a – a c lause 4 – 3.4. .3  Not ice 20 

you wi l l  f ind i t  in  C – in  Cl in ton Ephron ’s aff idavi t  o f  C – t i t le  

CE – C2.   I t  is  dated 23 Apr i l  2013.    

CHAIRPERSON:   Ja  

MR KOKO:   I t  deal t  wi th  coal  fu rnaces that  the mine as i t  

current ly  operates can no longer produce those qual i t ies.   
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But  that  d ispute was not  inc luded in  the arb i t ra t ion  

agreement .   So the  arb i t ra t ion agreement  not  on ly  s tood to  

fa i l  but  i t  was not  go ing to  address the coal  qual i t ies.   That  

is  why they came – they came up wi th  the cooperat ion  

agreement .  

CHAIRPERSON:   Let  us – le t  us stop i t  there Mr Koko.   As I  

sa id af ter  Mr Se leka has f in ished quest ion ing you to  the  

extent  that  you wi l l  not  have deal t  wi th  th is  i ssue that  

00:15:43.  

MR KOKO:  But  Mr Seleka has a l ready in  June 20 – in  10 

August  2016.  

CHAIRPERSON:   No that  i s  f ine.  

MR KOKO:   And that  i s  00:15:48.  

CHAIRPERSON:   But  what  I  am saying is  I  wi l l  –  we wi l l  

deal  wi th  th is .   I  do want  to  go th rough the document  t ra i l  or  

whatever  that  you want  to  address.   So – so I  wi l l  a l low you 

to take me through.  

MR KOKO:   But  the point  i s  Chai r  what  happened to the 

arb i t ra t ion agreement  of  December 12,  2103?  That  is  the 

issue.  20 

CHAIRPERSON:   Ja.   No that  is  f ine.   Mr Seleka.  

ADV SELEKA SC:   Thank you Chai r.   Chai rperson the  

aff idavi t  o f  Mr Cl in ton Ephron I  wi l l  just  read the paragraph 

i t  say:  

“Eskom terminat ion of  the set t lement  
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process led to  the hardship arb i t ra t ion being  

recommenced on 23 June 2015 and a  

hear ing was scheduled for  the per iod 15 to  

27 May 2016."  

CHAIRPERSON:   I  cannot  understand why … 

MR KOKO:   Chai rman you cannot  understand… 

CHAIRPERSON:   I  mean what  is  the – what  is  the point  o f  

go ing to  arb i t ra t ion i f  you are going  to  take a lmost  a year  to  

get  –  to  get  to  a hear ing.  

ADV SELEKA SC:   Ja I  –  I . .  10 

CHAIRPERSON:   But  anyway you cannot  answer that  

quest ion.  

ADV SELEKA SC:   I  cannot  answer that  quest ion Chai r.   

That… 

CHAIRPERSON:   Okay.   Okay.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Let  Mr Koko do not  address me on the 

issues now.   I  wi l l  g ive you a chance la te r.    

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Let  us a l low Mr Seleka to  put  h is  20 

quest ions.  

ADV SELEKA SC:   Thank you Chai r.  

CHAIRPERSON:   And when – when he is  done then we wi l l  

see how we deal  wi th  the issues that  you want  me to be  

a l ive to .  
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ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   So fo r  that  reason Chai r  then we should 

sh i f t  the f i les – change the f i les.   Let  us go to  Fi le  18(a) .  

CHAIRPERSON:   What  bundle? 

ADV SELEKA SC:   Eskom Bundle 18(a) .  

CHAIRPERSON:   Okay.  

MR KOKO:   Chai r  Mr – before we do that .   Mr Seleka has 

made cer ta in  submissions and he has made them I  t r ied to  

count  last  n ight  th is  i s  the four th t ime he makes i t  which are  10 

fa lse and I  do not  know when to deal  wi th  that  but  i t  is  fa lse  

that  Mr – that  the  cooperat ion agreement  was te rminated by  

Mr Molefe.   I t  is  fa lse,  complete ly  fa lse and i t  is… 

CHAIRPERSON:   I  th ink he sa id Eskom.  

MR KOKO:   No he keeps on saying… 

CHAIRPERSON:   A t  least  now he was reading f rom Mr  

Ephron’s aff idavi t .  

MR KOKO:   Chai r  you see… 

CHAIRPERSON:   Ja.  

MR KOKO:   Ms Thul i  Madonsela has created a story that  20 

says Mr Molefe was brought  to  Eskom to terminate the 

cooperat ion agreement  and fo rce  Opt imum into condi t ions 

of  hardship.   Mr  Molefe – Mr Se leka cont inues w i th  that  

s to ry l ine which is  fa lse and not  backed up documents.  I  

want  to  show you even in  the – even in  the aff idavi t  o f  OCM 
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they do not  support  – they do not  say so.  

CHAIRPERSON:   Okay make a no te – make a note  of  i t  I  

w i l l  g ive you a chance to deal  wi th  i t  la ter  on.  

ADV SELEKA SC:   Yes.  

MR KOKO:   Chai r  p lease.  

CHAIRPERSON:   Just  make a note.  

MR KOKO:   P lease because i t  is  b la tant ly  fa lse.  

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Ja.   Make a note of  a l l  the issues that  you 

would l ike address before you leave the wi tness stand 10 

today.  

MR KOKO:   18(a) .  

ADV SELEKA SC:   18(a) .   Thank you Chai rperson.  

CHAIRPERSON:   Ja okay a l r ight .   A l r ight  you do have 

someth ing to  wr i te  on there i f  you want  to  make notes.  

MR KOKO:   Yes I  do.  

CHAIRPERSON:   You do okay a l r ight .   Bundle 18 page? 

ADV SELEKA SC:   Page 423.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Chai r  I  am going not  to  respond to some 20 

of  these th ings.  

CHAIRPERSON:   Ja that . .  

ADV SELEKA SC:   But  can I  say  someth ing on th is  one?  

We shal l  v is i t  the issue wi th  Mr Molefe.  

CHAIRPERSON:   Ja.  
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ADV SELEKA SC:   We produce h is  le t ter  to  h im remember  

Chai r  he was asking fo r  the le t te r  to  see what  i t  was worded 

and we – we had – we had to pr in t  out  a  – h is  s igned le t te r  

to  g ive i t  to  h im.  Af ter  the adjournment  he sa id okay i t  is  

f ine he accepts th is  is  what  he wrote in  that  le t te r.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   So I  am not  sure why… 

MR KOKO:   But  Chai r  would you… 

ADV SELEKA SC:   I  am not  sure why – why… 

CHAIRPERSON:   Let  h im f in ish Mr Koko.  10 

ADV SELEKA SC:   Can I  f in ish?   

MR KOKO:   Chai r  we are going to  go back to  that… 

CHAIRPERSON:   Hang on – hang on le t  h im f in ish Mr  Koko.  

ADV SELEKA SC:   Yes.   So the –  that  I  am making fa lse  

submissions cannot  be any fu r ther  f rom the t ru th.  

MR KOKO:   Chai r  we going to  go… 

CHAIRPERSON:   Ja.  

MR KOKO:   We are going to  go to  the le t ter  o f  May 11 t h .  

CHAIRPERSON:   Can we star t  Mr Koko make a note.  

MR KOKO:   Which page? 20 

CHAIRPERSON:   Make a note.  

ADV SELEKA SC:   423.  

CHAIRPERSON:   423? 

ADV SELEKA SC:   423 

CHAIRPERSON:   Okay.  
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ADV SELEKA SC:   So Chai r  so that  the Chai rperson knows 

what  I  am deal ing wi th  and can ind icate.   Chai r  th is  i s  the 

emai ls  between Mr Koko and Mr Joel  Raphela pr ior  to  the  

le t ter  to  the DMR.  

CHAIRPERSON:   And Mr? 

ADV SELEKA SC:   Joel  Raphela.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Before Mr Koko addresses a le t te r  to  the 

DMR where – which he wi l l  expla in  to  you why i t  was wr i t ten 

to  the DMR 10 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Now Mr Koko dur ing your  explanat ion in  

the evening session of  two days ago you to ld  the  

Chai rperson two th ings about  th is  – your  communicat ion  

wi th  Mr Raphela.   One is  that  in  your  emai l  to  Mr Raphela  

you sa id these people are threatening us  wi th  Ramaphosa.   

There are the emai ls  on page 423 and 424.   Chai rperson by  

way of  in  a chronolo… 

MR KOKO:   No,  no,  I  wish to  a point  to  s i t  –  what  about  the 

– in  emai ls  I  sa id what?  20 

ADV SELEKA SC:   Yes I  wi l l  te l l  you.  In  a  chronologica l  

order  Chai r  they s tar t  on page 424.  

MR KOKO:   No,  no Chai r  Mr Seleka sa id someth ing  I  do  not  

understand.  

CHAIRPERSON:   Yes he what  – he says he wants to  – he 
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w i l l  c lar i f y  to  you but  he now wants to  g ive the  context  

before he puts the quest ion to  you.  

MR KOKO:   Okay.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   So they star t  f rom – i t  is  the bot tom 

emai l  on page 424 and they go up in  that  sequence Chai r  to 

the page before.   F i rs t l y  i t  is  emai l  on 5 December 2015 at  

12:42 pm f rom Matshela 2010 – matshela2010@yahoo.com 

and the emai l  s imply says:  10 

“P lease rev iew and advise. ”  

And you wi l l  see … 

CHAIRPERSON:   The emai l  was to  whom? 

ADV SELEKA SC:   Th is emai l  Chai r  we – we p icked up f rom 

the reply that  i t  was to  Mr Joel  Raphela.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   And you wi l l  see the – the reply is  the  

top one on Saturday December 5 which is  the same day at  

8 :45 pm and the  emai l  comes f rom Maleot la la  Raphela – 

maleot la la@gmai l .com and he wr i tes:  20 

“Receipt  o f  your  emai l  and i ts  contents  

noted wi th  thanks.  Let ter  i s  be ing  rev iewed 

and to – I  th ink i s  i t  too good – and wi l l  be 

sent  back wi th  comments  cover ing.   

S igni f i cance of  31 December 2015 and we 

mailto:matshela2010@yahoo.com
mailto:maleotlala@gmail.com
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absence of  decis ion makers around that  t ime 

I  there – t ing ly  a l l  three t ime wi thout  re l iab le  

suppl ie rs come 1 January and number of  

megawat t  be ing r isked.   A more  deta i led  

comment  wi l l  be sent  tomorrow.”  

Now Chai r  what  was sent  and Mr Koko wi l l  conf i rm that  is  a  

draf t  I  th ink to  Mr Raphela.   But  then i t  car r ies on  on the  

next  page where Mr Raphela then g ives deta i led comments.  

CHAIRPERSON:   The page before or  next  page? 

ADV SELEKA SC:   The page before.  10 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Ja.   423.  

CHAIRPERSON:   Which is  423.  

ADV SELEKA SC:   423 thank you Chai r.  

CHAIRPERSON:   Ja.   Okay.  

ADV SELEKA SC:   So now i t  is  on  the 6 t h  o f  the 12 t h  –  the 

6 t h  o f  December 2015 at  14:50 f rom Mr Raphela the emai l  to  

Mr Matshela – matshela2010 and i t  is  a  Re Re – so i t  is  a  

double reply i t  says:  

“My 3G not  work ing hope you receive th is .   20 

Fur ther  to  my emai l  o f  yesterday I  am 

proposing the fo l lowing.   A t  OCM cur rent  

supply a rrangement  wi th  the  business 

rescue pract i t ioners and on 31 December  

2015 and we are concerned that  they are  
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renegot ia t ing or  cont inuat ion o f  cur rent  

ar rangement  a re  on the  Eskom’s or  the  

nat ional  g r id . ”  

But  then he car r ies on there Chai rperson.   I  want  to  ask Mr 

Koko th is  is  regard to  what  he sa id to  the Chai rperson in 

the evening session two days ago.   In  a long winded 

explanat ion that  Mr Koko gave he threw someth ing in to i t .  

MR KOKO:   Chai r  my response were not  long winded and I  

take except ion to  that .   I  take except ion to  that .  

CHAIRPERSON:   Wel l  in  –  I  guess in  h is  explanat ion  wi l l  do  10 

Mr Koko.  

MR KOKO:   No Chai r  I  –  I  do not  to le rate such d iscussion –  

such approaches.  

ADV SELEKA SC:   And he sa id in  my emai ls  to  Joel  

Raphela I  sa id  these people are threatening  us wi th  

Ramaphosa.   And my quest ion to  h im is  he should show the 

Chai rperson where d id he say that  in  h is  emai ls  to  Mr  

Raphela?  

MR KOKO:   Chai r  go again Mr Seleka is  off  00:26:09.   The 

t ranscr ip ts  wi l l  show you exact ly  what  I  sa id and I  am 20 

beginning not  to  l ike th is  Chai r.   Mr Seleka has done i t  

many t imes put t ing words in  my mouth and I  have referred  

you in  par t i cu lar  to  the t ranscr ip ts .   You can see today I  am 

not  in  a good mood.   I  sa id to  you I  to ld  Mr Raphela that  

Opt imum keeps on threatening us wi th  Mr Ramaphosa.   He 
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then sa id to  – he summarised what  we d iscussed and he 

then sa id to  me I  must  put  in  wr i t ing.   I  sa id to  h im… 

CHAIRPERSON:   You want  to  remain factual .  

MR KOKO:   I  want  to  remain factua l .  

CHAIRPERSON:   Yes.  

MR KOKO:   That  is  what  I  to ld  you.    

CHAIRPERSON:   Ja so in  other  words f rom what  you sa id i t  

is  c lear  that  you d id not  put  i t  in  wr i t ing.  

MR KOKO:   Exact ly.    

CHAIRPERSON:   But  in  the d isc – you were saying in  the  10 

d iscussion.  

MR KOKO:   Yes.  

CHAIRPERSON:   That  is  what  you sa id.  

MR KOKO:   Yes.  

CHAIRPERSON:   Ja.  

MR KOKO:   So I  do not  –  I  am – Chai r  I  am going to  put  a  

stop to  th is  type of  l ine that  puts words in  my mouth that  I  

never  sa id.   When the t ranscr ip ts  are in  b lack and whi te .   I  

am saying th is  Chai r  because I  –  I  was – I  went  to  bed last  

n ight  very aggr ieved because I  watched the t ravel l ing  20 

agents here.   I  watched them reading paragraphs in  the i r  

a ff idavi t  that  they d isowned.   I  have constant ly  to ld  you that  

your  legal  team and your  invest iga t ing people are coaching 

these wi tnesses to  the extent  that  they come here and say 

th is  i s  not  me.   I  d id  not  wr i te  th is .   And noth ing happens.   I  
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wrote to  you at  the beginning that  your  invest iga tors Mr  

Seleka in  par t icu la r  are coaching these wi tnesses but  

get t ing upset .  

CHAIRPERSON:   But .  

MR KOKO:   I  do not  l ike i t .  

CHAIRPERSON:   But  in  as far  as the – Mr Koko obv iously i f  

you have someth ing to  say about  the t ravel  agents we – you 

can deal  wi th  that  in  due course.  

MR KOKO:   I  do have.  

CHAIRPERSON:   But  my recol lect ion is  that  as fa r  you were  10 

concerned – as far  as what  they had to say about  you I  d id  

not  th ink that  there was anyth ing in  d ispute between your  

vers ion and the i r  vers ion.   But  you can deal  wi th  i t  la ter  on.  

MR KOKO:   Chai r  I… 

CHAIRPERSON:   Let  us cont inue.  

MR KOKO:   I  have a lo t  to  say but  I  do not  want  to  be 

d is t racted about  the fa lsehood that  Mr Seleka just  sa id now.  

CHAIRPERSON:   Ja.   Mr Seleka.  

ADV SELEKA SC:   Thank you Chai r.   Okay I  have my notes  

Chai r  but  we wi l l  see the t ranscr ip t .   And then Mr Koko you 20 

sa id  

“ I  went  to  the DMR and I  to ld  them I  do not  have coal  you 

have to work wi th  me.”  

MR KOKO:   That  I  sa id.  

ADV SELEKA SC:   Wel l  can you te l l  the Chai rperson – wel l  
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le t  me – le t  me say th is  to  you then you can comment  

00:29:17.   That  s tatement  i f  you made i t  a t  a l l  to  the DMR.  

MR KOKO:   I  d id  – I  d id  make i t .  

ADV SELEKA SC:   Where d id you make i t?  

MR KOKO:   I  met  Mr Raphela.   I  drove to  meet  h im in  

Pretor ia  North.   We met  I  th ink the restaurant  was Spur and 

I  d id  so on two occasions.   The f i rs t  occasion was af ter  the  

meet ing I  had wi th  the business rescue pract i t ioners  on  the  

28 t h  o f  October  2014 at  2015 that  the meet ing that  was 

fo l lowed by a le t ter  on the 29 t h  o f  October  2015.   I t  i s  par t  10 

o f  the  aud i t  t ra i l  I  want  to  g ive  you .   I  met  h im aga in  a t  the  

same res taurant  a f te r  I  rece ived the  le t te r  o f  – on  the  3 r d  o f  

November  2015 and tha t  le t te r  need me not  want  to  speak 

aga in  to  the  bus iness rescue  prac t i t ioners .   I t  to ld  me fou r  

th ings,  as  we l l .  

ADV SELEKA SC :    Sor ry,  wh ich  le t te r?  

MR KOKO :    We wi l l  f ind  i t  in  . . . [ in te rvenes]  

ADV SELEKA SC :    Jus t  g ive  me the  da te?  

MR KOKO :    3  November  2015.   I  have got  i t .   I t  i s  in  

Bund le  15(c) .   I t  i s  in  Bund le  15 (c) .   That  le t te r  –  and 20 

Cha i r,  th is  i s  the  aud i t  t ra i l  tha t  you le f t .  

ADV SELEKA SC :    Ja .  

MR KOKO :    I  w i l l  make sure  we go th rough.   On the  22 n d  –  

on  the  20 t h  o f  August  2016 –  2015 ,  we get  a  le t te r,  i t  i s  in  

my bund le ,  i t  i s  in  15(c) ,  tha t  says we a re  s topp ing  the  
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band(?) .   You w i l l  no t  ge t  coa l .  You have got  un t i l  the  24 t h ,  

on  Monday,  to  dec ide  what  to  do  f rom the  Bus iness Rescue 

Pract i t ioners .    

 I  then wr i te  a  le t te r  to  Mr  Mole fe  and we w i l l  go  

in to  tha t  le t te r.   I  then asked the  sen ior  counse l ’s  op in ion .   

The in te r im agreement  tha t  the  Bus iness  Rescue 

Pract i t ioners  proposed was a  30-day agreement .  

CHAIRPERSON :    Hang on one second,  Mr  Koko .   You 

know,  Mr  Se leka?  

ADV SELEKA SC :    Yes,  Cha i r?  10 

CHAIRPERSON :    I  am wonder ing  whether  i t  i s  no t  best  

tha t  we s tar t  w i th  th is  t r ia l  tha t  Mr  Koko wants  

. . . [ in te rvenes]  

MR KOKO :    Cha i r,  we w i l l  no t  go  fas t .  

CHAIRPERSON :    Because no mat te r  how I  say  le t  us  

f in ish  your  quest ions and then get  to  i t  . . . [ in te rvenes]  

ADV SELEKA SC :    Yes.  

MR KOKO :    Cha i r  . . . [ in te rvenes]  

CHAIRPERSON :    . . .we w i l l  no t  go  back to  i t .  

MR KOKO :    We wi l l  no t  go  fa r  w i thout  an  aud i t  t r ia l .  20 

CHAIRPERSON :    I f  we do i t  . . . [ in te rvenes]  

ADV SELEKA SC :    Yes,  Cha i r.  

CHAIRPERSON :    . . . then whatever  quest ions you have 

la te r  on  then a t  l eas t  he  does not  have to  te l l  me anyth ing  

about  the  t r ia l  because he wou ld  have dea l t  w i th  i t .  
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ADV SELEKA SC :    There  is  no  way . . . [ in te rvenes]  

CHAIRPERSON :    Okay.   He fee ls  s t rong ly  about  i t  and 

. . . [ in te rvenes]  

MR KOKO :    Cha i r,  I  do .  

CHAIRPERSON :    So  wou ld  i t  then work  i f  we do  i t  tha t  

way or  wou ld  tha t  . . . [ in te rvenes]  

MR KOKO :    And I  w i l l  no t  be  long.   I f  you  jus t  

. . . [ in te rvenes]  

ADV SELEKA SC :    No . . . [ in te rvenes]  

CHAIRPERSON :    Th i r t y  m inutes .   Okay.    10 

ADV SELEKA SC :    Yes,  Cha i r.  

CHAIRPERSON :    Okay le t  us  do  i t  then.   I s  tha t  f ine?  

ADV SELEKA SC :    The aud i t  t r ia l?  

CHAIRPERSON :    Ja ,  i s  tha t  f ine? 

ADV SELEKA SC :    Cha i r,  I  . . . [ in tervenes]  

CHAIRPERSON :    He says i t  w i l l  take  30-minutes .  

ADV SELEKA SC :    No,  I  know Mr  Koko takes long,  Cha i r.  

CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    I  am re luc tan t  to  agree because  I  know 

tha t  Mr  Koko takes long.  20 

MR KOKO :    Cha i r,  on  tha t  par t i cu la r  po in t  . . . [ in te rvenes]  

CHAIRPERSON :    Bu t  you say we a re  no t  s ta r t ing .  

MR KOKO :    Exact ly.  

CHAIRPERSON :    Wi th  what  you want .   You see,  once he 

has dea l t  w i th  i t  . . . [ in te rvenes]  
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ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . .he  goes back  –  I  cannot  te l l  you  have 

to ld  me about  i t .  

MR KOKO :    Exact ly,  Cha i r.   You can shut  me down.  

CHAIRPERSON :    So  in  tha t  way –  ja ,  I  can shut  h im  down.   

So I  th ink  le t  us  do  tha t  now because he is  the  one who  

wants  to  dea l  w i th  i t .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I f  i t  su i t s  you ,  we can g ive  h im the 

p la t fo rm.  10 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    He makes sure  tha t  I  have the  bund le .   

You have there  the  bund le .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Then he goes th rough w i thout  you  

hav ing  to  ask  h im  a  lo t  o f  quest ions.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    You can ask  h im quest ions a f te r.  

ADV SELEKA SC :    No,  tha t  i s  . . . [ in te rvenes]  

CHAIRPERSON :    He goes th rough  and he f in ishes i t .  20 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    What  –  you sa id  Bund le  15?  

MR KOKO :    15(c ) ,  Cha i r.  

CHAIRPERSON :    15?  

MR KOKO :    15(c ) .  
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CHAIRPERSON :    Ja ,  i s  there  an  A or  B  . . . [ in te rvenes]  

MR KOKO :    15(c ) .  

CHAIRPERSON :    15(c) .   Ja ,  le t  us  go  to  i t  and. . .  

ADV SELEKA SC :    Th i r t y -m inutes ,  hey?  

MR KOKO :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Jus t  te l l  us  on  what  page we must  s ta r t  

on ,  Mr  Koko.  

MR KOKO :    Cha i r,  15(c) ,  1590.  

CHAIRPERSON :    1590,  okay.   Okay jus t  announce aga in ,  

Mr  Koko,  what  top ic  th is  dea ls  w i th?  10 

MR KOKO :    Th i s  dea ls  w i th  the  acqu is i t ion  o f  Opt imum by 

G lencore .  

CHAIRPERSON :    By  Tegeta?  

MR KOKO :    By  G lencore .  

CHAIRPERSON :    Oh,  okay a l r igh t .   Yes,  by  G lencore ,  ja .  

MR KOKO :    Yes.  

CHAIRPERSON :    Okay.  

MR KOKO :    And then maybe jus t  to  ident i f y  the  document .  

CHAIRPERSON :    Ja .  

MR KOKO :    P lease go to  one f i ve  –  page 1581.  20 

CHAIRPERSON :    1581?  

MR KOKO :    Yes.  

CHAIRPERSON :    Yes,  I  have got  1581.    

MR KOKO :    You w i l l  see  tha t  i s  a  document  tha t  was 

pub l i shed by  . . . [ in te rvenes]  
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CHAIRPERSON :    I  jus t  want  to  make sure  the  t ransc r ip t  

has go t ,  as  we a re  now us ing  Eskom Bund le  15(c) .   Okay 

a l r igh t .   G lencore  In te rnat iona l  p roposed to  be  renamed 

Glencore  Ext rac tor  PLC,  r igh t .   That  i s  a t  1581.  

MR KOKO :    And Cha i r,  I  need you  to  go  to  1590.  

CHAIRPERSON :    Yes,  I  go t  –  I  am there .  

MR KOKO :    And you have go the  h igh l igh ted  pa r t  there?  I  

want  to  read them.  

CHAIRPERSON :    Ja .  

MR KOKO :    And dur ing  the  second ha l f  o f  2011  10 

. . . [ in te rvenes]  

CHAIRPERSON :    I  am sor ry.   You sa id  you wanted to  

ident i f y  the  document  f i rs t .   You d id  no t  say  what  i t  i s .  

MR KOKO :    Oh,  i t  a  document  by  G lencore  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . .dur ing  the  measurement  s t ruc ture .  

CHAIRPERSON :    Ja .  

MR KOKO :    And i t  was issued fo r  –  to  the  investors .  

CHAIRPERSON :    I s  tha t  be fore  G lencore  acqu i red  

Opt imum? 20 

MR KOKO :    Before  G lencore  acqu i red  Opt imum.  

CHAIRPERSON :    Okay a l r igh t .   Cont inue.  

MR KOKO :    I t  says :  

“Dur ing  the  second ha l f  o f  2011,  G lencore  

acqu i red  a  31 .2% in teres t  in  Opt imum Coa l  fo r  
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382 mi l l ion  Do l la rs .  

Fo l lowing the  rece ip t  o f  app l i cab le  fo r  

approva l ,  a  consor t ium o f  G lencore  and Cyr i l  

Ramaphosa and  prominent  South  A f r i can  

bus inessmen,  who is  G lencore ’s  loca l  BEE 

par tne r,  comple ted  the  acqu is i t ion  o f  the 

add i t iona l  in te res t  o f  Opt imum on 

26 March 2012. . . ”  

 Cha i r,  I  want  to  s top  there .   So I  –  the  f i rs t  po in t  

I  want  to  pu t  to  you is  tha t  Opt imum pa id  –  G lencore  pa id  10 

382 mi l l ion  Do l la rs  in  –  to  buy 31 .2% s take i n  Opt imum.   I t  

then pa id  –  and i t  means tha t  by  October  2011,  G lencore  

was e f fec t i ve ly  a  shareho lde r,  31 .2% shareho lde r  o f  

Opt imum.   On 26  o f  March,  they pa id  another  382  mi l l ion  

Do l la rs  to  acqu i re  add i t iona l  30% o f  . . . [ in te rvenes]  

CHAIRPERSON :    Wel l ,  where  do  you see –  I  do  no t  see 

tha t  392 in  regard  to  26  March.   Where  is  i t?  

MR KOKO :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Wel l ,  I  see  R 38.00 pe r  share  la te r  in  the 

h igh l igh ted  por t ion .  20 

MR KOKO :    Cha i r,  i t  i s  no t  p roper l y  wr i t ten  here  bu t  I  a lso 

–  I  have i t  now and tha t  I  can g ive  you th rough  dur ing  

break.  

CHAIRPERSON :    Okay.  

MR KOKO :    I  have i t .   I  have i t .  
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CHAIRPERSON :    Okay.  

MR KOKO :    I  do  no t  want  to  waste  t ime.  

CHAIRPERSON :    A l r igh t .   That  i s  f ine .  

MR KOKO :    Bu t  a l l  in  a l l ,  G lencore  pa id  760  mi l l ion  

Do l la rs  to  buy Opt imum.   And the  po in t  I  am mak ing  i s .   

They had two-s tepped(?)  i t .   October  2011 and then they  

doub led  the i r  investment  in  March  2016(s ic ) .   By  October  

2011 . . . [ in te rvenes]  

CHAIRPERSON :    2012.  

MR KOKO :    Ja .  10 

CHAIRPERSON :    March  2012.  

MR KOKO :    By  October  2011,  they had –  they were  in  a  

pos i t ion  to  ask  fo r  a l l  what  they  need.   They were  the  

shareho lder  o f  Opt imum.   So they cannot  come here  and l ie  

to  you tha t  we  d id  no t  have  in fo rmat ion  to  do  due 

d i l igence.   You were  a  31% shareho lder  and you doub led  

your  31% shareho ld ing .    

 You cannot  come to  th is  Commiss ion  and say 

you d id  no t  do  a  due d i l igence because you d id  no t  want  to  

increase the  shares o f  Opt imum when you are  a l ready a  20 

shareho lde r.   That  i s  the  f i rs t  pa r t .   So they are  l y ing  to  

you.  

 Cha i r,  I  do  no t  want  to  go  to  the  document  bu t  

th is  happened in  October  2011.   You w i l l  remember  there  

was an arb i t ra t ion  tha t  was conc luded on the  
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12 t h  o f  Apr i l  2011 .   That  was s igned by  Mr  Marokane.   That  

dea l t  w i th  a l l  the  d isputes  and r igh ts  o f  par t ies  and dea l t  

w i th  the  issue o f  quant i t y,  i t  dea l t  w i th  the  issue o f  qua l i t y  

and conf i rmed(? )  a l l  the  r igh ts .   So . . . [ in te rvenes]  

CHAIRPERSON :    I s  tha t  the  se t t lement  ag reement?  

MR KOKO :    I t  i s  the  se t t lement  ag reement .  

CHAIRPERSON :    Ja .  

MR KOKO :    Addendum 2.  

CHAIRPERSON :    H ’m.  

MR KOKO :    R igh t .   So fo r  a l l  in tense and pu rposes,  10 

G lencore  was aware  o f  a l l  o f  th is  because they were  a  31% 

shareho lde r.   They cannot  come and say they d id  no t  know.   

Mr  Ramaphosa then became the  Cha i rman o f  Opt imum on  

the  26 t h  o f  March,  rep lac ing  Mr  Bobby Godse l l .    

 So  i f  we are  go ing  to  imp lement  a  se t t lement  

agreement  o f  12  Apr i l  2016,  i t  means tha t  Opt imum had –  

on  the  f i rs t  day they had to  s ta r t  pay ing  pena l t ies  o r  Eskom 

had to  s ta r t  deduct ing  pena l t ies  because a l l  the  d isputes  

were  reso lved.  

 Cha i r,  f rom day  one tha t  Opt imum took over  20 

Opt imum on the  26 t h  o f  Apr i l  they  have never  pa id  

pena l t ies  o ther  than the  –  index.  They never  d id .   

CHAIRPERSON :    Ja .  

MR KOKO :    And they was no reason why.  

CHAIRPERSON :    You say f rom the  t ime tha t  G lencore  took 
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over  . . . [ in te rvenes]  

MR KOKO :    From . . . [ in te rvenes]  

CHAIRPERSON :    . . . took  Opt imum over  and . . . [ in te rvenes]  

MR KOKO :    Ja .  

CHAIRPERSON :    . . .and jus t  buy ing  the  major i t y  shares.  

MR KOKO :    Yes.  

CHAIRPERSON :    I s  i t?  

MR KOKO :    Yes.   They never  deducted pena l t ies .   There  

was no reason why because there  was an arb i t ra t ion  

agreement ,  there  was a  se t t lemen t  agreement  wh ich  says  10 

Opt imum must  do  tha t  and they d id  no t  do  i t .   And here  I  

am say ing  i n  my a f f idav i t  because  an ace up the i r  s leeves  

tha t  they had and  I  have no –  because o f  th is  Commiss ion ,  

the  ace up the i r  s leeves a t  a l l  mater ia l  t imes has been 

Cyr i l  Ramaphosa .   But  on  the  23 r d  o f  Apr i l ,  they  then  

issued –  i t  i s  ano ther. . .   They then  . . . [ in te rvenes]  

CHAIRPERSON :    I s  tha t  2012 or  wh ich  year?  

MR KOKO :    On the  23 r d  o f  Apr i l  2013.  

CHAIRPERSON :    Ja .  

MR KOKO :    They then issued a  no t ice .   I  am go ing  to  take  20 

you tha t  no t ice .   I t  i s  very  impor tan t  Cha i r  because you 

w i l l . . .   [Speaker  moves away f rom microphone]    

ADV BARRIE :    I t  i s  a t  page 1799 o f  th is  bund le ,  Cha i r.  

MR KOKO :    1799.  

CHAIRPERSON :    Thank you.    
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MR KOKO :    Yes,  Cha i r.   Now you w i l l  see  tha t  t h is  i s  a  

no t ice .   I t  i s   le t te r  f rom Mr  R iaan  du P looy  o f  Opt imum to  

Pam P i l lay  o f  Eskom and i t  i s  da ted  23 Apr i l  2013 and the  

t i t le  o f  the  le t te r  i s  Hendr ina  Coa l  Supp ly  Agreement ,  S ize  

and Spec i f i ca t ion .   And i f  you –  i t  says  –  i f  I  take  you to  

parag raph po in t  3 .   I t  says :  

“OCH has now reached the  conc lus ion  tha t  i t s  

s ize  and spec i f i ca t ions se t  ou t  in  C lause 3 .43  

o f  the  f i rs t  addendum a re  no  longer  

rea l i s t i ca l l y  rep resenta t i ve  o f  the  coa l  wh ich  10 

OCM can reasonab ly  be  expected to  ach ieve 

f rom the  exp lo i ta t ion  o f  the  coa l  depos i t .  

I t  has  been the  OCM’s  v iew OCM conduct ing  

i t s  opera t ion  in  a  proper  manner. . . ”  

 And then i f  you go to  paragraph 46 (?) :  

“We,  there fore ,  hereby fo rmal l y  no t i f y  Eskom 

tha t  we w ish  to  renegot ia te  spec i f i ca t ions as  

se t  ou t  in  3 .4  o f  the  f i rs t  addendum as 

contempla ted  in  C lause 3 .44  and 3 .45 . . . ”  

 Cha i r,  I  took  you to  the  f i rs t  addendum tha t  –  20 

now Eskom and Mr  Argon(?)  re fe rs  to  th is  a t tachment ,  i s  

tha t  we s topped deduct ing  pena l t ies  because  o f  th is  

document .    

CHAIRPERSON :    I  am sor ry.   Who says tha t?  

MR KOKO :    I t  i s  Ger t  Opperman in  h is  t ransc r ip t .  
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CHAIRPERSON :    He says Eskom s topped impos ing  

pena l t ies  because o f  th is  document?  

MR KOKO :    Because o f  th is  le t te r.  

CHAIRPERSON :    Okay a l r igh t .  

MR KOKO :    Cha i r,  i t  i s  on  page 62.   You w i l l  f ind  tha t  on  

page 62 o f  Mr  Ger t  Opperman’s  addendum on Day 62  

. . . [ in te rvenes]  

CHAIRPERSON :    Okay.  

MR KOKO :    . . .o f  the  proceed ings.  

CHAIRPERSON :    Okay.  10 

MR KOKO :    I  can  read to  you.  

CHAIRPERSON :    Yes.  

MR KOKO :    Bu t  I  w i l l  no t  . . . [ in te rvenes]  

CHAIRPERSON :    No,  tha t  i s  f ine .   Ja .  

MR KOKO :    Now Cha i r  . . . [ in te rvenes]  

CHAIRPERSON :    Now le t  us  jus t  ge t  what  th is  le t te r  says.   

We. .  

“OCH has now reached the  conc lus ion  tha t  i t s  

s ize  and spec i f i ca t ions se t  ou t  in  C lause 3 .43  

o f  the  f i rs t  addendum a re  no  longer  20 

rea l i s t i ca l l y  rep resenta t i ve  o f  the  coa l  wh ich  

OCM can reasonab ly  be  expected to  ach ieve 

f rom the  exp lo i ta t ion  o f  the  coa l  depos i t . . . ”  

 Bas i ca l l y,  OCM is  say ing :   We cannot  meet  the  

cont rac tua l  requ i rement  re la t ing  to  the  spec i f i ca t ion .   I s  
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tha t  r igh t?  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    Yes.   And what  do  they p ropose  shou ld  

happen?  

MR KOKO :    To  renegot ia te  the  cont rac t .  

CHAIRPERSON :    “We,  there fore ,  hereby fo rmal ly  no t i f y   

Eskom tha t  we  w ish  to  renegot ia te  the  

spec i f i ca t ions as  se t . . . ”  

 So they want  to  renegot ia te  so  tha t  there  i s  an  

addendum to  the  cont rac t  as  fa r  as  the  spec i f i ca t i ons are  10 

concerned?  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    Okay.  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    H ’m?  

MR KOKO :    Now what  they d id  no t  ment ion  in  tha t  

cont rac t .   They say 2 .43 ,  2 .44 ,  2 .45 .   They do not  ment ion 

3 .46  wh ich  I  want  to  take  you to .  

CHAIRPERSON :    Ja .   But  be fore  we go there .   The le t te r  

wou ld  on ly  have  pena l t ies  –  wou ld  on ly  a f fec t  pena l t ies  20 

inso fa r  as  the re  may have been a  fa i lu re  on  the i r  par t  to  

comply  w i th  the  cont rac t  in  te rms o f  spec i f i ca t ions  o f  the  

coa l  because they are  say ing  they  want  to  renegot ia te  tha t .  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    Ja ,  okay.    
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MR KOKO :    Now th is  i s  no t  a  reason fo r  Eskom not  to  

deduct  the  pena l t ies .  

CHAIRPERSON :    Yes.  

MR KOKO :    I t  i s  no t .  

CHAIRPERSON :    Ja .  

MR KOKO :    So  i f  Eskom dec ides to  no t  deduct  pena l t ies ,  

i t  i s  un lawfu l .   I t  i s  an  un lawfu l  ac t i v i t y  and  i t  i s  in  

cont ravent ion  w i th  C lause 55,  51  and 50 and 51  o f  the  

PFMA.  

CHAIRPERSON :    Wel l ,  maybe one wou ld  no t  say  i t  i s  10 

un lawfu l  because they are  no t  under  an  ob l iga t ion  to  

impose pena l t ies .   I t  i s  a  r igh t  they have wh ich  they can  

use i f  they  want  and not  use  i f  they  do  not  want .   That  i s  

Eskom.  

MR KOKO :    No,  Eskom has got  an  ob l iga t ion ,  Cha i r.  

CHAIRPERSON :    To  impose a  pena l ty?  

MR KOKO :    Yes.   C lause –  I  can take  you a  c lause,  

C lause 9 .3 .  

CHAIRPERSON :    Okay.   P lease,  a t  some s tage,  take  me 

there  so  tha t  I  can have a  look,  so  tha t  I  can unders tand  20 

your  . . . [ in te rvenes]  

MR KOKO :    The on ly  remedy in  the  coa l  supp ly  agreement  

fo r  Eskom for  non-compl ian t  coa l ,  we have d i scussed i t  the  

o ther  day,  a re  two.   Re jec t ion  or  pena l t ies .  

CHAIRPERSON :    Yes,  bu t  my unders tand ing  what  one  
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wou ld  expect  f rom the  cont rac ts  such as  th is ,  i s  tha t ,  the  

issue o f  pena l t ies  wou ld  be  there  fo r  Eskom’s  benef i t  and 

i f ,  fo r  whatever  reason,  Eskom thought  i t  was in  i t s  in te res t  

no t  to  en force  the  pena l t ies ,  even  though i t  i s  en t i t led  to  

do ,  en force  them i f  i t  wants  to ,  i t  wou ld  be  w i th in  i t s  r igh t  

no t  to  en force .    

 But  the  –  bu t  one  they are  –  once Eskom says to  

Opt imum pay these pena l t ies  because o f  A ,  B,  C,  D then 

Opt imum i s  ob l iged to  pay.   That  wou ld  be  what  one wou ld  

expect .  10 

MR KOKO :    I t  i s  exce l len t ,  Cha i r.   And w i th  your  po in t  w i l l  

app ly  when I  dea l  w i th  the  corpo ra te(? )  agreement .  

CHAIRPERSON :    Ja .  

MR KOKO :    Eskom has not  wa ived i t s  r igh t  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . . to  no t  –  d id  no t  deduct  pena l t ies .  

CHAIRPERSON :    Ja .   No,  no .   I  th ink  we maybe we 

invo lved in  some –  you are  say ing  r igh t  now,  now 

. . . [ in te rvenes]  

MR KOKO :    Cha i r  . . . [ in te rvenes]  20 

CHAIRPERSON :    . . . then what  –  are  go ing  to  say  

. . . [ in te rvenes]  

MR KOKO :    No,  no ,  no  . . . [ in te rvenes]  

CHAIRPERSON :    Yes,  ja .  

MR KOKO :    . . . I  am say ing  Eskom has not  . . . [ in te rvenes]  
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CHAIRPERSON :    Ja .  

MR KOKO :    . . .Eskom has not  se t  down . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . .and say in  the  in te res t  o f  Eskom 

. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . .we know we have to  deduct  pena l t ies  bu t  we  

th ink  i t  i s  in  the  best  in te res t  o f  bo th  par t ies  tha t  we  do not  

do  tha t .  

CHAIRPERSON :    Ja ,  ja .  10 

MR KOKO :    Eskom. . .  [Speaker  no t  c lear ]  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO :    And there fore ,  the  peop le  who are  

admin is te r i ng  the  cont rac t ,  they  a re  ob l iged to  deduct  the  

pena l t ies .  

CHAIRPERSON :    Okay,  ja .   You  see,  when you are  ta lk  

about  the  peop le  who are  admin is te r ing  w i th in  Eskom.  

MR KOKO :    Yes.  

CHAIRPERSON :    Then . . . [ in te rvenes]  

MR KOKO :    Yes.  20 

CHAIRPERSON :    . . . the  ob l iga t ion  par t  makes sense .  

MR KOKO :    Yes.  

CHAIRPERSON :    Because they are  peop le  w i th in  Eskom.  

MR KOKO :    Yes.  

CHAIRPERSON :    I f  the i r  job  is  pena l t ies  tha t  shou ld  be  
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imposed,  they shou ld  be  imposed.  

MR KOKO :    Yes.  

CHAIRPERSON :    Ja .  

MR KOKO :    Yes.   And tha t  i s  the  repor t (? )   And Eskom has  

not  –  they are  ob l iged  to  deduct  pena l t ies .   Those  peop le  

have not  done tha t .  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO :    And the  le t te r  o f  CE2(?)  w i l l  re fe r  to ,  i t  i s  no t  

a  l i cense(?)  fo r  t hem not  to  do  tha t .   In  fac t . . .  we do not  do  

i t .   [Speaker  unc lear ]  10 

CHAIRPERSON :    Ja .  

MR KOKO :    They are  b reak ing  Eskom ru les  and they are  

break ing  the  PFMA’ ru les .  

CHAIRPERSON :    Ja .  

MR KOKO :    So ,  Cha i r,  i f  you  go to  n ine  –  70  –  page 7016.  

CHAIRPERSON :    1760?  

MR KOKO :    Yes.   

CHAIRPERSON :    Yes,  s ta r t  by  te l l ing  us  what  tha t  

document  i s .  

MR KOKO :    I t  i s  a  f i rs t  addendum to  the  Coa l  Supp ly  20 

Agreement .   You w i l l  reca l l  tha t  the  Annexure  3  –  CE2 

re fer red  to  3 .44  and 3 .45 .  

CHAIRPERSON :    Ja .  

MR KOKO :    And 3 .44  is  –  dea ls  w i th  what  happens in  the  

event  tha t  Opt imum fee ls  tha t  they can no longer  meet  the 
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spec i f i ca t ions in  the  Coa l  Supp ly  Agreement .   So they –  

you can –  they a re  en t i t led  in  te rms o f  th is  document ,  in  

th is  c lause to  ask  fo r  renegot ia t ions  o f  the  Coa l  Supp ly  

Agreement .  

CHAIRPERSON :    H ’m,  h ’m.  

MR KOKO :    Bu t  i t  does not  end there ,  Cha i r.   I f  you  go to  

3 .46 .  

CHAIRPERSON :    H ’m?  

MR KOKO :    3 .46  says:   In  the  . . . [ in te rvenes]  

CHAIRPERSON :    . . .d id  no t  re fe r  in  the  le t te r,  you may be  10 

say ing .  

MR KOKO :    To  wh ich  they d id  no t  re fe r  in  the  le t te r.  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO :    Yes.  

“ In  the  event  tha t  the  par t ies  sha l l  fa i l  fo r  

whatever  reason  to  reach such  agreement ,  

such fa i lu re  to  reach ag reement  sha l l  

const i tu te  a  d ispute  wh ich  sha l l  be  dea l t  w i th  

in  acco rdance w i th  the  prov i s ions o f  C lause  

6 . . . ”  20 

CHAIRPERSON :    No,  the  mat te r  on  wh ich  they wou ld  be  

fa i l ing  to  reach agreement  i s  qua l i t y  . . . [ in te rvenes]  

MR KOKO :    I s  qua l i t y.  

CHAIRPERSON :    . . .o f  coa l ,  ja .  

MR KOKO :    I t  i s  qua l i t y  o f  coa l .  
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CHAIRPERSON :    A l r igh t .  

MR KOKO :    So . . . [ in te rvenes]  

CHAIRPERSON :    And qua l i t y  o f  coa l ,  does –  oh ,  the 

spec i f i ca t ion  wou ld  inc lude qua l i t y?  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    Okay a l r igh t .  

MR KOKO :    Ja .  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Tegeta  spec i f i ca l l y  says s ize  and 

spec i f i ca t ion  . . . [ in te rvenes]  10 

MR KOKO :    I t  the  s ize  and spec i f i ca t ion .  

CHAIRPERSON :    Sor ry?  

MR KOKO :    S ize  and spec i f i ca t ion  is  qua l i t y  –  i s  par t  o f  

the  qua l i t y  –  i t  is  f ree  sca le(?)  p roper ty (?)  o f  the  coa l ’s  

s ize  and spec i f i ca t ions.  

CHAIRPERSON :    Yes,  spec i f i ca t ion .  

MR KOKO :    Yes.  

CHAIRPERSON :    Ja .  

MR KOKO :    Now Clause 6  i s  the  A rb i t ra t ion  C lause.  

CHAIRPERSON :    H ’m?  Yes,  you want  us  to  go  the re  or  we 20 

do not  need to?  

MR KOKO :    We do not  need to  go  there .  

CHAIRPERSON :    Ja .  

MR KOKO :    A l l  tha t  I  am say ing  . . . [ in te rvenes]  

CHAIRPERSON :    The Arb i t ra t ion  C lause.  
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MR KOKO :    A l l  tha t  I  am say ing  is  tha t  I  th ink  I  can no  

longer  meet  the  spec i f i ca t ions.   Le t  us  renegot ia te  the  

agreement  –  the  d ispute  arb i t ra t ion .  

CHAIRPERSON :    Ja .  

MR KOKO :    As  s imp le  as  tha t .  

CHAIRPERSON :    Ja ,  ja .  

MR KOKO :    And  the  on ly  a rb i t ra t i on  agreement  was done,  

was in  December  2016.   So th is  d i spute  shou ld  have found 

i t s  way in  the  December  2016 Arb i t ra t ion  Agreement  and  

d id  no t .  10 

CHAIRPERSON :    I s  th is  o f  the  2011 se t t lement  agreement .  

MR KOKO :    I t  i s  a f te r  the  2011 se t t lement .  

CHAIRPERSON :    Oh,  okay.   So the  on ly  a rb i t ra t ion  tha t  

came a f te r  th is  i s  2016?  

MR KOKO :    No,  i s  December  2013 .  

CHAIRPERSON :    2013?  

MR KOKO :    December  2013.  

CHAIRPERSON :    Okay.  

MR KOKO :    12 t h  December  2013.  

CHAIRPERSON :    Yes,  f ine .  20 

MR KOKO :    Which  was –  fo r  the  reasons I  have to ld  you.   

I  have to ld  you  tha t  the  spec i f i c  c i rcumstances  do not  

inc lude expor t .  

CHAIRPERSON :    The spec ia l  c i r cumstances.  

MR KOKO :    The spec ia l  c i rcumstances inc lude expor t .  
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CHAIRPERSON :    Ja .  

MR KOKO :    Second ly,  the  s ize  and spec i f i ca t ion  tha t  i s  a  

fac t  here ,  I  have  re fer red  you to  an  a f f idav i t  o f  Mr  Ger t  

Opperman,  paragraph 60,  tha t  the  ac tua l . . .  was there  

opera t ions.   The prob lem was the  secondary  c rusher  a t  the  

substa t ions as  they opera ted  wrong ly.    

CHAIRPERSON :    H ’m,  h ’m.  

MR KOKO :    So  they wou ld  no t  been banned(?) .   In  any  

event ,  Mr  Voges  s topped i t  in  October  2015.   So e i the r  

way,  those d isputes ,  they were  bound to  lose .   Tha t  i s  why  10 

they then ente red  in to  a Coopera t ion  Agreement  in  –  on  the 

23 r d  o f  May 2016 .   And Cha i r,  I  do  no t  want  to  take  i t  to  

my. . .   I  –  the  purpose o f  the  Coopera t ion  Agreement  d id  

th ree  th ings. . .  th ree  th ings.   To  s ta te  arb i t ra t ion  o f  

December  2013.   Put  i t  on  ho ld .   One.    

 Two,  to  suspend  pena l t ies  tha t  Eskom was not  

deduct ing .   So they wanted  to  regu lar ise  tha t .   Four,  was to  

en ter  i n to  a  fou r th  addendum and i t  was s igned on the  23 r d  

o f  Apr i l .   Now Cha i r,  th is  i s  t he  ve ry  impor tan t  pa r t .   I t  was 

s igned –  the  person who s igned i t  had no author i t y  t o  s ign .  20 

CHAIRPERSON :    Who was tha t  aga in?  

MR KOKO :    Ms Mahara j .  

CHAIRPERSON :    Sor ry?  

MR KOKO :    Ms Mahara j .  

CHAIRPERSON :    Yes.  
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MR KOKO :    I t  was an un lawfu l  ac t  and I  am go ing  and  

show you –  show th is  to  you.   I  am go ing  to  take  you to  

Bund le  15 (a) .    

CHAIRPERSON :    Bund le  15(a) .  

MR KOKO :    M. . .  49 .   [Speaker  unc lear ]  

CHAIRPERSON :    Jus t  what  page?  

MR KOKO :    . . .page 690.  

CHAIRPERSON :    Page?  

MR KOKO :    690.  

CHAIRPERSON :    S ix ,  n ine ,  zero?  10 

MR KOKO :    [No aud ib le  rep ly ]  

ADV BARRIE :    Cha i r,  jus t  fo r  the  record .   Th i s  i s  the  

document ,  32 .1034,  Eskom Procurement  and  Supp ly  

Management  Procedure .  

CHAIRPERSON :    Okay.  

ADV BARRIE :    I t  s ta r ts  a t  page 595 o f  th is  bund le .  

CHAIRPERSON :    Okay.    

MR KOKO :    Cha i r  . . . [ in te rvenes]  

CHAIRPERSON :    Page 595,  tha t  i s  where  the  document  

s ta r ts  and the  page tha t  you want  me to  go  to  i s?  20 

MR KOKO :    690.  

CHAIRPERSON :    S ix ,  n ine ,  zero .  

MR KOKO :    [No aud ib le  rep ly ]  

CHAIRPERSON :    Yes,  I  am there  Mr  Koko.  

MR KOKO :    Cha i r,  fo r  every  cont rac t  tha t  i s  –  a l l  con t rac t  
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in  Eskom are  approved by  a  Tender  Commi t tee .   We ca l l  i t  

PTC,  Procurement  in  the  Commi t tee .   They have got  a  

d i f fe ren t  de legat ion  o f  au thor i t y  and the  h ighest  Board  

Tender  Commi t tee  is  the  one w i th  the  board  tha t  ad jud ica te  

tenders ,  more  than R 750 000,00. . .  R  750 mi l l ion .    

 And nobody in  Eskom is  a l lowed to  change the  

te rms and cond i t ion  o f  the  cont rac t  un less  i t  has  go t  an  

approva l  o f  the  or ig ina l  P rocurement  and  Tender  

Commi t tee  tha t  approved i t .   You are  de legated.   I f  you  

want  to  make changes on the  procurement ,  on  the  te rms 10 

and cond i t ions  you go to  the  board .    

 The Coopera t ion  Agreement  changed the  te rms  

and cond i t ions  o f  the  Coa l  Supp ly  Agreement .   D id  tha t .   

Now,  I  am go ing  to  read to  you the  foo t  o f  page 690.    

“ I t  must  be  no ted tha t  there  i s  a  d i f fe rence  

between Eskom in terna l  governance process to  

au thor ise  a  mod i f i ca t ion  and a  cont rac tua l  

p rocess to  e f fec t  a  change to  the  works  

in fo rmat ion  or  –  requ i rement  spec i f i ca t ions,  

te rms and cond i t ions  o f  the  cont rac t .  20 

In te rna l  governance process must  f i rs t  be 

fo l lowed v ia  a  fo rmal  mod i f i ca t ion  process 

be fore  changes  to  the  work  in fo rmat ion  or  

employers  requ i rement  spec i f i ca t ions inc lud ing  

quant i t ies  and/or  des ign  can be g i ven e f fec t  a t  
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the  compensat ion  events  o f  the  wr i t ten(?)  

o rders . . . ”  

 So you have to  fo l low the  in te rna l  governance 

process and the  in te rna l  governance process,  you w i l l  f ind 

i t  a t  page 691.  

CHAIRPERSON :    Th is  i s  an  in te rna l  Eskom document  

wh ich  se ts  ou t  in  th is  parag raph tha t  i f  you  want  to  change  

anyth ing  in  a  con t rac t  you must  fo l low o f f i c ia l  mod i f i ca t ion  

processes.  

MR KOKO :    Cor rec t .  10 

CHAIRPERSON :    Okay a l r igh t .  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    H ’m?  

MR KOKO :    Cha i r,  on  page 69(?) ,  bu l le t  po in t  3 ,  i t  re fe rs  

to  what  we ca l l  a  commerc ia l  . . . [ in te rvenes]  

CHAIRPERSON :    Sor ry,  what  page? 

MR KOKO :    Page 69,  the  next  page.  

CHAIRPERSON :    691?  

MR KOKO :    691.  

CHAIRPERSON :    Okay.    20 

MR KOKO :    I t  re fe rs  to  the  Commerc ia l  Transact ions  

Approva l  fo rm.   I t  says :  

“The p rocu rement  p rac t i t ione r  a r ranges fo r  the  

Commerc ia l  Transact ions Approva l  fo rm to  be  

p laced on the  agenda o f  the  Procurement  
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Commi t tee  or  may present  the  t ransact ion  to  the  

re levant  dua l  o r  dup l i ca t ion  fo r  approva l  depend ing  

on the  to ta l  approved dur ing  the  t ime.  

Requests  must  be  addressed to  the  de legated 

approva l  au thor i t y  tha t  approved the  or ig ina l  

cont rac t .   Where  the  rev ised bes t  es t imate  o f  the  

expend i tu re  p lus  cumula t ive  con t ingenc ies  va lue  

s ta ted  in  the  de legated consent  fo rm…” 

That  i s  what  i s  what  the  DCF s tands fo r .  

“…and/o r  to ta l  t ype exceeds the  de legat ion  o f  the  10 

author i t y  o f  the  o r ig ina l  au thor i t y ,  the  request  must  

be  submi t ted  o t  the  next  h igher  leve l  o f  au thor i t y . ”  

 Cha i r ,  th is  good governance,  so  you needed a  commerc ia l  

t ransact ion  fo rm,  the  commerc ia l  t ransact ion  fo rm had to  

be  approved by  the  procurement  tender  commi t tee  tha t  

approved the  coa l  supp ly  ag reement  o f  Opt imum and tha t  

was the  procurement  tender  commi t tee  o f  the  board .   I t  i s  

no t  in  p lace .   I  asked fo r  i t ,  I  have wr i t ten  to  your  lega l  

team,  g ive  me the  commerc ia l  t ransact ion  fo rm tha t  was  

approved by  the  board  tender  commi t tee  o f  Eskom tha t  20 

gave autho r i t y  to  the  person who  s igned the  coopera t ion  

agreement .   I t  was never  g iven –  i t  i s  no t  there .   So the 

coopera t ion  ag reement  i s  i r regu lar ,  Cha i r .  

 Cha i r ,  I  want  to  take  you on the  same bund le  to  

MK50,  i t  i s  in  page –  and th is  i s  the  aud i t  t ra i l  tha t  you  
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need o therwise  you wander  in  the  w i lde rness.   Page  781.  

CHAIRPERSON :    Yes,  page 781,  submiss ion  document .  

MR KOKO:    Yes.  

CHAIRPERSON :    Or  does i t  s ta r t  a t  780.  

MR KOKO:    I t  s ta r ts  in  780.   Cha i r ,  i t  i s  the  feedback o f  

the  document  tha t  served a t  the  board  tender  commi t tee  on  

the  15  August  2015.  

CHAIRPERSON :    Okay and i t  i s  a  submiss ion ,  document .  

MR KOKO:    And  i t  i s  a  submiss ion  document ,  i f  you  go to  

the  s ignature  page …[ in tervenes]  10 

CHAIRPERSON :    And there  is  execut ive  summary.  

MR KOKO:    Yes.  

CHAIRPERSON :    Yes,  what  page do you want  me to  go  

to?  

MR KOKO:    The s ignature  page is  page 784.  

CHAIRPERSON :    Wel l ,  I  guess i t  i s  impor tan t  to  read what  

i s  parag raph 1  a t  page 780:  

“Mandate  to  conc lude negot ia t ions  w i th  Opt imum 

Coa l  Mine fo r  coa l  supp ly  to  Hendr ina  power  

s ta t ion . ”  20 

Okay,  tha t  i s  wha t  i t  i s  about .  

MR KOKO:    Yes.  

CHAIRPERSON :    Ja ,  okay,  cont inue.  

MR KOKO:    Cha i r,  I  re fe r  you to  –  i f  you  go to  page 781,  

parag raph 1 ,  2 ,  3 ,  4 ,  5 .   I t  says :  
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“Based on the  r i sk  assoc ia ted  w i th  the  

abovement ioned hardsh ip  no t ice  the  Pr imary  Energy 

depar tment  sens i t i sed  the  Eskom board  tender  

commi t tee  about  the  sa id  no t ice  on  12 August  2014  

and was mandated to  en te r  in to  negot ia t ions  w i th  

Opt imum to  reso lve  preva len t  i ssues in  o rde r  to  ge t  

assu rance tha t  Eskom cou ld  secure  coa l  fo r  

Hendr ina  un t i l  and post  2012. ”  

Cha i r,  here  i s  Mr  Beste r  and h is  team who says the  f i rs t  

t ime tha t  we not i f ied  the  procu rement  tender  commi t tee  10 

was on the  12  August  2014,  th ree  months  a f te r  the  

coopera t ion  …[ in tervenes]  

CHAIRPERSON :    I s  he  the  au thor  th is  document?  

MR KOKO:    He is  the  au thor  o f  th is  document .  

CHAIRPERSON :    Okay.  

MR KOKO:    Th ree months  a f te r  the  coopera t ion  ag reement  

was conc luded.  

CHAIRPERSON :    When was the  coopera t ion  agreement?  

MR KOKO:    23  May 2014.  

CHAIRPERSON :    Okay.  20 

MR KOKO:    Mr  Se leka w i l l  take  you to  the  bund le ,  I  do  n  

to  want  to  waste  f ine .  

CHAIRPERSON :    Ja ,  no  tha t  i s  f ine .  

MR KOKO:    So  a l l  tha t  I  am say ing  to  you i s  tha t  on  paper  

i t  i s  common cause tha t  the  procu rement  tender  commi t tee 
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o f  Eskom d id  no t  au tho r ise  the  coopera t ion  ag reement  and 

the  f i rs t  t ime i t  came to  know about  i t  was the  12  August  

2014.    

 Cha i r  I  w i l l  take  you the  document  o f  the  12  Augus t  

2014 because the  on ly  t ime i t  went  there  was because o f  

me but  I  want  to  take  you to  page 780,  read 2 .2 ,  i t  says :  

“P r imary  Energy d iv is ion  is  mandated to  negot ia te  

and conc lude the  te rm inat ion  o f  the  Opt imum 

hardsh ip  c la im in  l ieu  o f  wr i t ing  o f f  the  pena l t ies  

tha t  have been suspended aga ins t  Opt imum s ince 10 

2012. ”  

CHAIRPERSON :    PED is  what?  

MR KOKO:    P r imary  Energy depar tment .  

CHAIRPERSON :    PED is  mandated to  negot ia te  and  

conc lude the  te rm inat ion  o f  the  Opt imum hardsh ip  c la im in  

l ieu  o f  wr i t ing  o f f  the  pena l t ies  tha t  have been suspended 

aga ins t  Opt imum s ince 2012.   In  o ther  words,  pena l t ies  had 

been suspended a t  tha t  t ime and th is  pa ragraph says PED 

must  conc lude the  te rm inat ion  o f  the  hardsh ip  c la im 

ins tead o f  wr i t ing  o f f  pena l t ies .  20 

MR KOKO:    Yes.  

CHAIRPERSON :    Ja .  

MR KOKO:    And the  f i rs t  t ime I  am te l l ing  you is  tha t  there 

was no author i t y  suspend ing  the  pena l t ies .   So the  team 

acted  i r regu la r ly  and un lawfu l l y.  
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CHAIRPERSON :    Ja .  

MR KOKO:    Bu t  second ly,  a t  th is  po in t  in  t ime the  

pena l t ies  were  –  i t  was in  March.   I f  you  go to  the  a f f idav i t  

o f  CSH which  I  w i l l  take  you to ,  the  pena l t ies  were  a l ready  

R1.3  b i l l i on  tha t  were  suspended.  

CHAIRPERSON :    And th is  i s  March 2015?  

MR KOKO:    Th is  i s  March 2015.  

CHAIRPERSON :    Ja .  

MR KOKO:    The pena l t ies  was …[ in tervenes]  

CHAIRPERSON :    Or  Apr i l  2015 o r  thereabouts .  10 

MR KOKO:    Ja ,  bu t  Cha i r  the  ac tua l  number  o f  pena l t ies  

was 1 .9  b i l l i on .  

CHAIRPERSON :    As  a t  when?  

MR KOKO:    As  in  Apr i l  2019.  

CHAIRPERSON :    2019?  

MR KOKO:    Yes.  

CHAIRPERSON :    Okay.  

MR KOKO:    2015.  

CHAIRPERSON :    2015?  

MR KOKO:    Yes.  20 

CHAIRPERSON :    Ja .  

MR KOKO:    Bu t ,  Cha i r,  we are  go ing  to  come to  that  

because th is  i s  where  you w i l l  see  …[ in tervenes]  

CHAIRPERSON :    I  am sor ry,  be fore  you proceed,  Mr  Koko,  

I  was look ing  a t  the  end o f  th is  document  because you sa id  
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tha t  Mr  Bester  was the  au tho r.   I  do  no t  see h is  name.   

Where  do  you get  tha t  f rom tha t  he  is  the  au tho r?  

MR KOKO:    Cha i r ,  p lease go to  page 796.  

CHAIRPERSON :    There  I  see h i s  name and s ignature .   But  

i s  tha t  no t  a  separa te  document?  

MR KOKO:      I t  is  the  same se t  o f  documents ,  Cha i r .  

CHAIRPERSON :    Now you say  i t  i s  the  same se t  o f  

documents?  

MR KOKO:    Yes,  a l l  these documents ,  the  Eskom 

regu la t ions requ i res  o f  you to  b r ing  a l l  o f  them together .  10 

CHAIRPERSON :    Bu t  who has s igned a t  the  end o f  the  

document  we are  look ing  a t  because i t  does not  g ive  the  

name,  i t  jus t  say  Reg iona l  Execut ive  Act ing  and there  i s  a  

s ignature .   Do you know who is  s ignature  when you say  

Execut ive  Act ing? 

MR KOKO:    Cha i r ,  wh ich  page are  you ta lk ing  to ,  wh ich  

s ignature?  

CHAIRPERSON :    784,  wh ich  is  …[ in tervenes]  

MR KOKO:    The top  one is  Mr  Vus i  Mboweni .  

CHAIRPERSON :    The f i rs t  one?  20 

MR KOKO:    The f i rs t  one.  

CHAIRPERSON :    Ja .  

MR KOKO:    And the  second one is  Mr  Eben Mabe lane.  

CHAIRPERSON :    Yes.  

MR KOKO:    And i f  you look a t  the  next  page,  on  page 785,  
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a t  the  top  i t  says  compi le r .  

CHAIRPERSON :    A t  page 785?  

MR KOKO:    Yes.  

CHAIRPERSON :    Where  does i t  say  compi le r?  

MR KOKO:    To  the  Cha i rman,  Compi le r .  

CHAIRPERSON :    Oh yes,  Johan Beste r .  

MR KOKO:    Johan Bester .  

CHAIRPERSON :    Bu t  tha t  i s  a  very  d i f fe ren t  document .  

MR KOKO:    Cha i r ,  I  agree w i th  you but  i f  you  –  the  Eskom 

requ i rement  i s  tha t  th is  i s  a  s ing le  board(?)  document ,  a l l  10 

o f  these documents  are  compi led  by  Mr  Bester .  

CHAIRPERSON :    I s  th is  document  s ta r t ing  a t  page785 l i ke  

an  annexure  to  the  one tha t  we are  dea l ing  w i th?  

MR KOKO:    Cor rec t ,  Cha i r ,  cor rec t ,  Cha i r .  

CHAIRPERSON :    So  there  wou ld  be  a  submiss ion  

document  f i rs t  wh ich  th is  document  i s .  

MR KOKO:    Cor rec t ,  Cha i r .  

CHAIRPERSON :    And then the re  wou ld  be  annexures to  i t .  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    Bu t  in  the  body o f  the  submiss ion  20 

document  wou ld  tha t  be  someth ing  tha t  te l l s  us  what  

documents  are  annexed so  tha t  we know tha t  wh ich  

documents  are… 

MR KOKO:    Yes,  Cha i r .  

CHAIRPERSON :    And we f ind  tha t  in  the  regard  to  the  
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documents  tha t  fo l low?  

MR KOKO:    Yes,  Cha i r .  

CHAIRPERSON :    Where  do  we f ind  i t?  

MR KOKO:    Cha i r ,  what  happens there  and maybe I  do  no t  

unders tand i t  i s  tha t  the  board  submiss ions …[ in tervenes]  

CHAIRPERSON :    Ja ,  wh ich  th is  one is .  

MR KOKO:    I s  a  t i ck  box.  

CHAIRPERSON :    Ja .  

MR KOKO:    So  there  must  –  the  secre tar ia t  w i l l  no t  accept  

the  board  submiss ions un less  a l l  these are  together .  10 

CHAIRPERSON :    Ja .   The documents  are  together .  

MR KOKO:    Yes.  

CHAIRPERSON :    Yes.   No,  no ,  I  unders tand tha t ,  bu t  I  am 

ask whether  in  the  submiss ion  document  i t se l f  there  wou ld  

be  any re fe rence  tha t  te l l s  what  annexures are  annexed.   

You know,  in  the  a f f idav i t .  

MR KOKO:    No,  no ,  Cha i r .   No,  Cha i r .  

CHAIRPERSON :    You know in  the  a f f idav i t  tha t  you say 

annexure  so  and so .  

MR KOKO:    I  ge t  you r  po in t ,  I  ge t  your  po in t .  20 

CHAIRPERSON :    Yes.  

MR KOKO:    No.  

CHAIRPERSON :    Yes,  you do not  have tha t  he re .  

MR KOKO:    No,  we do not .  

CHAIRPERSON :    Okay,  a l r igh t .   So in  o rde r  to  know what  
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–  to  know wh ich  documents  were  annexures  to  th is  

submiss ion  document ,  where  wou ld  we go?  

MR KOKO:    Cha i r ,  you do not  need to  wor ry  because each 

document  s tands on i t s  own.  

CHAIRPERSON :    Yes,  bu t  tha t  they went  togethe r ,  tha t  i s  

what  I  am ta lk ing  about .  

MR KOKO:    Yes.  

CHAIRPERSON :    That  they went  together ,  how do we 

know? 

MR KOKO:    The minutes  o f  the  board .  10 

CHAIRPERSON :    The minutes  o f  the  board  w i l l  ind ica te .  

MR KOKO:    The minutes  w i l l  ind ica te  i t  and Mr  Se leka has  

i t ,  I  can  te l l  you  tha t .  

CHAIRPERSON :    Ja .   Okay,  a l r igh t ,  tha t  i s  f ine .  

ADV SELEKA SC :    No,  I  do  no t  have i t ,  Cha i r ,  you w i l l  

have to  show me …[ in tervenes]  

MR KOKO:    Bu t  I  go t  i t  f rom you.   You w i l l  have i t  

…[ in te rvenes]  

CHAIRPERSON :    Okay,  Mr  Se leka ,  le t  us  cont inue,  we can  

check tha t  la te r .  20 

MR KOKO:    Cha i r ,  I  am ve ry ,  very ,  very  happy to  show 

you because I  have i t .  

CHAIRPERSON :    No,  no ,  no ,  tha t  i s  f ine ,  you can show me 

la te r .  

MR KOKO:    I  have i t ,  Mr  Se leka.  
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CHAIRPERSON :    You can show me la te r ,  le t  us  jus t  

cont inue w i th  the  t ra i l .  

MR KOKO:    So ,  Cha i r  …[ in te rvenes]  

ADV SELEKA SC :    We are  now a t  1130,  Cha i r ,  jus t  to  

remind you.  

CHAIRPERSON :    Oh,  okay,  yes .   Okay,  we have done the  

30  minutes ,  ac tua l l y  a  l i t t le  more  than tha t  bu t  you have  

not  f in ished,  I  w i l l  g ive  you more  t ime.  

MR KOKO:    Thank you,  Cha i r .  

CHAIRPERSON :    Ja ,  bu t  ten  shou ld  be  f ine?  10 

MR KOKO:    I  w i l l  s top  a t  –  in  ten  m inutes .  

CHAIRPERSON :    Ja ,  okay,  a l r igh t ,  le t  us  cont inue.  

MR KOKO:    Go to  783.  

CHAIRPERSON :    783?  

MR KOKO:    Yes.   No,  no ,  no  –  ja ,  783.  

CHAIRPERSON :    Ja .  

MR KOKO:    Cha i r ,  paragraph 3 .1 .3 .  

CHAIRPERSON :    3 .1 .3 ,  ja .  

MR KOKO:    Opt imum …[ in tervenes]  

CHAIRPERSON :    Opt imum hardsh ip  and pena l ty  cos ts .  20 

MR KOKO:    Yes.  

“Opt imum has no t  met  requ i red  pa rameters  in  te rms 

o f  the  ex is t ing  coa l  supp ly  ag reement  and hence 

have outs tand ing  pena l t ies  due  to  Eskom of  16  

m i l l ion  a t  the  end  o f  January  2015. ”  
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Cha i r ,  th is  i s  the  …[ in tervenes]  

CHAIRPERSON :    Where  a re  they  say ing  16  mi l l ion  in  Ju ly  

2015?  

MR KOKO:    Bu t  Cha i rman,  th is  i s  –  now you w i l l  

unders tand why I  was in to le ran t  to  th is  team because the  

pena l t ies  are  in  the  reg ion  o f  R2 b i l l i on .   They are  l y ing  to  

the  board ,  they are  te l l ing  the  board  the  pena l t ies  –  f i r s t  

they  are  say ing  the  pena l t ies  have been suspended f rom 

2015 and there  is  no  au thor i t y  …[ in tervenes]  

CHAIRPERSON :    Bu t  you say they suspended them 10 

w i thout  au tho r i t y?  

MR KOKO:    They suspended them wi thout  au thor i t y .  

CHAIRPERSON :    Okay.  

MR KOKO:    And then they te l l  the  board  ac tua l l y ,  the  

pena l t ies  tha t  we suspended i s  no t  2 .1  b i l l i on ,  i t  i s  R16 

mi l l ion .   These are  the  peop le  we are  dea l ing  tha t  your  

invest iga to rs  a re  no t  p ick ing  up  these th ings bu t  they want  

to  judge my behav iou r .    

 Cha i r ,  because I  have got  ten  m inutes  I  want  to  

take  you back to  the  a f f idav i t  o f  –  I  th ink  i t  was 14A tha t  20 

we s ta r ted  w i th  Mr  Se leka,  o f  CDH.   Cha i r ,  I  can  

…[ in tervenes]  

CHAIRPERSON :    Jus t  hang on one second.   Wi th  regard  

to  the  conduct  o f  the  Eskom personne l  who were  supposed  

to  en force  pena l t ies  tha t  you compla ined about .  
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MR KOKO:    Yes.  

CHAIRPERSON :    What  i s  the  po in t  aga in  tha t  you  seek to  

make w i th  regard  to  the i r  conduct  in  suspend ing  pena l t ies ,  

number  one.   And two,  say ing  the  pena l t ies  are  16  mi l l ion 

when accord ing  to  you they have gone a  b i l l i on?  

MR KOKO :    Cha i r ,  I  have opened a  cr im ina l  case.  

CHAIRPERSON :    Ja .  

MR KOKO:    I t  i s  a  c r im ina l  mat te r  and I  am say ing  to  you 

–  I  am say ing  to  the  po l i ce  these  peop le  are  work ing  w i th  

G lencore .   I t  cannot  happen one way.  10 

CHAIRPERSON :    Okay.  

MR KOKO:    Th i s  i s  a  c r im ina l  mat te r.   I  have opened a  

cr im ina l  case,  I  have gone to  the  Pub l ic  Pro tec to r.  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO:    So  –  bu t  I  am …[ in tervenes]  

CHAIRPERSON :    So  tha t  i s  the  reason why you were  

ment ion ing  i t .  

MR KOKO:    Yes,  yes .  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO:    Yes,  bu t  a l l  these th ings,  Cha i r,  in fo rms my 20 

dec is ions a t  the  end.  

CHAIRPERSON :    Ja .  

MR KOKO:    When we dea l  w i th  these o the r  i ssues.  

CHAIRPERSON :    Okay.  

MR KOKO:    Bu t  because o f  the  t ime p lease take  me to  the 
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CDH a f f idav i t ,  i t  is  in  15A.  

ADV SELEKA SC :    Eskom… 

MR KOKO:    The one we s tar ted  w i th .  

ADV SELEKA SC :    Eskom bund le  15(d) .  

CHAIRPERSON :    I  have sa id  ten  m inutes ,  Mr  Koko,  bu t  I  

do  want  you –  I  do  no t  want  you to  compla in  tha t  you have 

not  dea l t  w i th  i ssues.  

MR KOKO:    Cha i r ,  I  w i l l  …[ in te rvenes]  

CHAIRPERSON :    So i f  I  must  add a  l i t t le  b i t  in  orde r  to  

make sure  you have dea l t  w i th ,  I  w i l l  add,  I  jus t  want  you  10 

to  dea l  w i th  the  issues.  

MR KOKO:    Cha i r ,  I  jus t  want  to  te l l  you  I  am respect fu l ,  I  

do  no t  want  to  waste  your  t ime but  i t  i s  very  impor tan t  tha t  

I  make the  issues  tha t  I  want  to  make.  

CHAIRPERSON :    Okay,  no ,  tha t  i s  f ine .  

MR KOKO:    I  respect  you r  t ime.  

CHAIRPERSON :    No,  tha t  i s  f ine .  

ADV BARRIE SC :    Yes,  Cha i r ,  may I  speak?  

CHAIRPERSON :    Ja .  

ADV BARRIE SC :    One can see  the  w i tness is  a l ready 20 

under  t ime p ressure  and he is  mak ing  mis takes as  regards  

da tes  and re ferences and so  on  so  fo r th  to  wh ich  the  

ev idence leader  i s  cont r ibu t ing .   The w i tness must  have h i s  

say and he shou ld  s top  fee l ing  p ressur ised by  t ime.   He 

must  do  th is  p roper ly  because he now fee ls  because o f  the  
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conduct  o f  the  ev idence leader  t ha t  oh ,  he  must  have to  

rush i t  and he shou ld  no t  rush  i t .  

CHAIRPERSON :    No,  Mr  Bar r ie ,  I  th ink  Mr  Koko  and I  

unders tand each o ther .   I  want  h im  to  fee l  tha t  he  has dea l t  

w i th  i ssues.   I  th ink  in  re tu rn  he  is  say ing  I  am qu i te  happy 

to  do  tha t  bu t  I  do  no t  want  to  spend more  t ime than is  

necessary .   So the  bo t tom l ine  be fore  me,  Mr  Koko,  i s  that  

you must  be  ab le  to  dea l  w i th  the  issues you want  to  ra ise  

proper ly .  

MR KOKO:    Thank you,  Cha i r ,  I  w i l l  do  tha t .  10 

ADV SELEKA SC :    Cha i r ,  sor ry  –  Mr  Koko,  be fore  you 

move on,  I  wan t  c la r i t y  on  the  cr im ina l  case tha t  you  

opened,  wou ld  tha t  be  aga ins t  Mr  Vus i  Mboweni  and Edwin  

Mabe lane who s igned the  document?  

MR KOKO:    I  have l i s ted  e igh t  names,  Cha i r ,  and I  have 

got  i t  –  i t  i s  in  my car  and I  am happy to  g ive  i t  to  Mr  

Se leka [ ind is t inc t  –  d ropp ing  vo i ce ]  

CHAIRPERSON :    No,  tha t  i s  f ine  bu t  le t  us  take  the  tea  

break now,  tha t  w i l l  g ive  you t ime to  jus t  look  a t  the  issues 

you s t i l l  want  to  cover.  20 

MR KOKO:    Can we f in ish  the  CDH mat te r?  

CHAIRPERSON :    CDH mat te r?  

MR KOKO:    Yes.  

CHAIRPERSON :    We are  a t  twenty  f i ve  to ,  we w i l l  

con t inue w i th  i t  a f te r  tea .   But  i t  g ives  you t ime to  a lso  look 
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a t  these a re  the  issues I  want  to  cover  and then you can 

cover  them.   Okay,  le t  us  take  the  tea  ad journment ,  we  

resume a t  ten  to  twe lve .   We ad journ .  

ADV SELEKA SC :    Thank you.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

MR KOKO:   . . .up  to  the  tune o f  R2b i l l i on  . . . [ in te rvenes]   

CHAIRPERSON:    H ’m.  

MR KOKO:   Tha t  Eskom was ent i t led  to  and we dea l t  w i th  

the  –  how the  CDH lawyers  i l l - adv ised Eskom on the  10 

C lause 9 .6  when the  sp readsheet  wou ld  work ,  tha t  ac tua l l y  

Eskom was ent i t led  to  the  –  and  I  am ta lk ing  about  the  

pro jec t  team here  because they were  au tho r ised to  deduct  

pena l t ies  and they d id  no t  deduct  pena l t ies .  

And Eskom as a  who le  d id  no t  take  a  dec i s ion  to  

deduct  pena l t ies  and the  ac t ion  by  OCM not  to  go  on  

arb i t ra t ion  bu t  ins tead go put  the  bus iness in to  bus iness 

rescue was ac t  o f  impun i ty…[ in tervene]  

CHAIRPERSON:    Bus iness rescue .  

MR KOKO:    Bus iness rescue,  was ac t  o f  impun i t y  and I  20 

w i l l  a lso  go  to  i t  and I  w i l l  re fe r  to  i t  now because the  f i rs t  

addendum of  the  coa l  supp ly  ag reement  makes p rov i s ion  

fo r  Eskom to  take  ove r  the  m ine.   So -  and one o f  the 

le t te rs  I  wro te  to  Br ian  was invoked tha t  c lause  to  take  

over  th is  m ine.  
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CHAIRPERSON:    That  Eskom may take over  the  m ine  

under  what  c i rcumstances,  genera l l y  speak ing?  

MR KOKO:    So ,  fo r  example ,  under  cond i t ions  o f  hardsh ip ,  

Eskom can s tep  over  and say we  are  go ing  to  keep th is  

m ine,  demand ing the  coa l  supp ly  agreement  makes  

prov is ions to  tha t .   We have taken lega l  adv ice  to  tha t  

Cha i r,  I  w i l l  re fe r  you to  tha t  lega l  adv ice  and the  lega l  

adv ice  f rom the  counse l  says now tha t  the  m ine is  under  

bus iness rescue  Eskom can no longer  exe rc i se  tha t  

p rov is ion  in  the  coa l  supp ly  ag reement .  10 

CHAIRPERSON:    Okay.  

MR KOKO:    And my propos i t ion  to  you is  tha t  G lencore  

chose to  re l y  on  bus iness rescue ra the r  than arb i t ra t ion  to  

make su re  tha t  Eskom does not  s tep  in  an  exerc ise  the  

c lause in  the  cont rac t  tha t  says i t  i s  en t i t led  to  take  over  

the  cont rac t ,  a l l  tha t  was an ac t  o f  impun i ty  and the  ace up  

the i r  s leeve was noth ing  e lse  bu t  the i r  po l i t i ca l  connect iv i t y  

Cha i r.  

Cha i r  can we  go  to  paragraph  18,  to  Bund le  15C,  

page 1825.  20 

CHAIRPERSON:    1825?  

MR KOKO:    Cor rec t ,  Cha i r.   Cha i r,  the  Board  o f  Eskom 

tha t  I  worked under  was ve ry,  very  cons idera te  to  the  p l igh t  

o f  Opt imum.   They d id  no t  take  the  v iew tha t  says we have  

got  a  coa l  supp ly  ag reement .   We have got  a  hardsh ip  
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c lause tha t  exc ludes ha rdsh ip ,  you are  in  hardsh ip  i t  i s  

none o f  your  bus iness -  none o f  ou r  bus iness,  go  away.  

The Board  o f  Eskom d id  no t  take  tha t  l ine ,  the 

Board  o f  Eskom was very,  very  cons ider ing .   The Board  o f  

Eskom was a l i ve  to  the  fac t  tha t  i f  Opt imum goes under,  we  

go ing  to  ca tch  the  few[?  3 :34 ]  and the  document  you  

have…[ in tervene]   

CHAIRPERSON:    Bu t  tha t  a t t i tude,  wh ich  you say the  

Board  d id  no t  take ,  I  go t  the  impress ion  tha t  tha t  i s  the  

a t t i tude tha t  Mr  Mole fe  took.   I s  tha t  a  m is take?  10 

MR KOKO:    I t  i s  a  m is take,  Cha i r  and th i s  i s  the  m is take I  

am t ry ing  to  cor rec t .  

CHAIRPERSON:    Ja .  

MR KOKO:    I t  is  a  m is take tha t  was f i rs t  pedd led  by  Mr  

Thu l i  Madonse la  tha t  everybody 's  pedd l ing  i t  here .   The 

documents  tha t  is  be fore  you,  the  documenta ry  ev idence  

before  you shows you tha t  the  Eskom Board bent  ex t remely  

backwards to  accommodate…[ in tervene]  

CHAIRPERSON:    No,  no ,  I  am no t  ta lk ing  about  the  Board  

and I  am not  necessar i l y  look ing  a t  what  Ms Madonse la  20 

sa id  or  the  documents  I  am jus t  reca l l ing  my impress ion  o f  

Mr  Br ian  Mole fe ’s  ev idence and h is  a t t i tude in  regard  to  

Opt imum because he sa id ,  I  th ink  he  sa id  what  you have  

sa id  in  so  fa r  as  Opt imum or  G lencore ’s  p rob lem be ing  one 

tha t  i s  connected  w i th  the  ou ts ide  market ,  one.  
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Two,  I  th ink  he  made i t  c lear  tha t  h is  pos i t ion  -  a t  

leas t  tha t  was my impress ion  o f  h im,  tha t  h is  pos i t ion  was 

we have an agreement  w i th  you ,  you now want  us  to  

increase the  funds there  is  no  jus t i f i ca t ion  fo r  us  to  do  tha t  

and  we w i l l  s t i ck  to  the  agreement ,  tha t  was my impress ion  

o f  what  he  sa id .  

MR KOKO:    Cha i r,  I  go t  to  tha t  pos i t ion  myse l f ,  a f te r  

G lencore  k icked us  on  the  face ,  when we engaged them 

and the  document  be fore  you now shows you how I ,  Mr  

Matshe la  Moses  Koko bent  backwards to  accommodate  10 

them.  And a f te r  t hey k i cked me in  the  face ,  I  showed them 

a  f inge r.  

CHAIRPERSON:    Ja ,  okay page 1825.   

MR KOKO:    The document  on  page 1825 is  the  submiss ion  

to  the  Board  Tender  Commi t tee  o f  12  August  2014.   You 

may reca l l  tha t  I  took  you th rough Bund le  15  where  there  

Mr  Bester  sa id  the  Board  was in fo rmed o f  the  hardsh ip  

c lause on the  12 t h  o f  August  2014.   Th i s  i s  the  t ime tha t  the  

Board  was in fo rmed Cha i r.   I f  you  go to  the…[ in te rvene]  

CHAIRPERSON:    And I  see tha t  you were  a  s igna tory  to  20 

th is  document .   

MR KOKO:    Cor rec t ,  Cha i r.  

CHAIRPERSON:    Ja .  

MR KOKO:    Cor rec t ,  and when Mr  Beste r  wro te  to  me fo r  

the  f i rs t  t ime around June the  hardsh ip  pos i t ion  o f  
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G lencore  he  d id  no t  te l l  me tha t  he  has a l ready s igned –  

tha t  they have a l ready s igned the  coopera t ion  agreement .   

He jus t  to ld  me about  the  hardsh ip ,  I  sa id  such a  cond i t ion  

we shou ld  no t  be  s leep ing ,  we shou ld  be  rush ing  to  the  

Board  because the  consequences o f  th is  to  Eskom i s  bad.   

So we then put  th is  document  and you w i l l  see  

th roughout  th is  document ,  no th ing  -  there  is  no  re ference  

to  the  coopera t ion  ag reement  because I  even d id  no t  know 

about  a  coopera t ion  agreement .   A t  tha t  po in t  my po in t  was 

what  Mr  Beste r  i s  te l l ing  me i f  I  become par t  to  i t ,  i f  I  say  10 

we have got  a  cont rac t ,  we must  comply.   I s  there  way 

o f…[ in tervene]  

CHAIRPERSON:    That  wou ld  hur t  Eskom.  

MR KOKO:    That  wou ld  hur t  us ,  tha t  was my pos i t ion .   

CHAIRPERSON:    Yes,  so  you dec ided to  go  to  the  Board .  

MR KOKO:    And then I  dec ided  to  go  to  the  Board  to  

conv ince the  Board  to  say,  we l l ,  le t  us  look  fo r  a  m idd le  

ground.   We know we a re  r igh t ,  we know we can fo rce  ou r  

r igh t  bu t  I  do  no t  th ink  i t  w i l l  he lp  us ,  more  so  tha t  

Opt imum at  tha t  po in t  had a l ready g iven Mr  Beste r  a  20 

proposa l  on  how to  break the  dead lock .  

And Cha i r,  i f  you  go to  page 826.   

CHAIRPERSON:    Yes.   

MR KOKO:    I  am go ing  to  read i t ;  i t  says  

OCM…[ in tervene]  
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CHAIRPERSON:    Wel l  i t  makes i t  eas ie r  i f  one can say  

what  the  purpose  o f  the  document  i s ,  paragraph 1 :  

“Ti t le  o f  a  submiss ion  request  fo r  a  mandate  to  

negot ia te  bu t  no t  conc lude coa l  supp ly  agreements  

fo r  up  to  24  years  to  ensure  the  secur i t y  o f  coa l  

supp ly  fo r  Hendr ina  Power  S ta t ion . ”  

Okay,  ja  cont inue .   

MR KOKO:    So  i f  you  go to  page 1826 Cha i r :  

“OCM is  cu r ren t ly  c la im ing hardsh ip ,  c i t ing  tha t  

Opt imum Col l ie ry  has no t  been recover ing  i t s  cos t  10 

on  the  Eskom product  ove r  the  past  th ree  years .   

Based on the  cu r ren t  modus operand i  OCM have  

proposed a  p r ice  increase f rom the  cur ren t  R154  

per  ton  a f te r  qua l i t y  p r ice  ad jus tment  th is  d ropped  

R136 per  ton ,  year  to  da te  May 2014 to  R285 per  

ton  fo r  the  remain ing  par t  o f  the  per iod  and R375  

per  ton  p lus  p ro f i t  marg in  post  2018 to  2023. ”  

I  w i l l  s top  there .   

CHAIRPERSON:    Yes.   

MR KOKO:    So  Opt imum says to  Mr  Beste r  we are  in  20 

hardsh ip ,  to  ge t  ou t  o f  ha rdsh ip  we need a  pr i ce  increase  

f rom R154 pe r  ton  to  R285 pe r  ton .   I f  you  go to  the  bo t tom 

o f  the  same page .   I  am go ing  to  read the  las t  sentence to  

go  to  the  next  page he says:  

“As the  cur ren t  coa l  qua l i t ies  are  no t  meet ing  



19 MAY 2021 – DAY 398 
 

Page 69 of 383 
 

Hendr ina  spec i f i ca t ions…[ in tervene]  

CHAIRPERSON:    I  am sor ry  you sa id  we go to  the  bo t tom 

o f  the  page.  

MR KOKO:    The las t  sentence:  

“As the  cur ren t  coa l  qua l i t ies  a re  no t  meet ing  the  

Hendr ina  spec i f i ca t ion  the  pr imary  energy  

depar tment  a ims  to  negot ia te  bu t  no t  conc lude a  

rea l  base o f  R296 per  ton  wh ich  equates  to  R14,28  

per  k i lo jou le  based on the  cur ren t  h igher  CV ’s  o f  

20 .75  mega jou les  pe r  k i log ram as  rece ived”  10 

AR means,  as  rece ived,  Cha i r.   

“The asp i ra t iona l  base is  R190 spect rum,  wh ich  

equates  to  R9,20  per  g iga jou le  based on the  CV’s  

o f  R20,75 per  mega jou le  as  rece ived,  wh ich  is  a lso  

h igher  than the  cur ren t  CV o f  28 .38 . ”  

Cha i r,  here  we were  ask ing  the  Board ,  we sa id  to  the 

Board  i t  i s  no t  whether  we are  r igh t  o r  wrong.   We know we  

are  r i gh t ,  we know the  cont rac t  p ro tec t  us  bu t  w i th  the 

proposa l  f rom Opt imum to  increase  the  pr ice  f rom R154 per  

ton  to  R255,  however,  we a lso  rea l i se  tha t  there  is  qua l i t y  20 

issues,  so  le t  us  ac tua l l y  g i ve  them R296 ra the r  than R285 

per  ton .  

So tha t  was our  rea l  base and the  asp i ra t iona l  base  

was R190 per  ton .   The Board  approved th is  and there  is  

m inutes  to  tha t ,  so  the  Board  sa id…[ in tervene]  
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CHAIRPERSON:     Yes,  and th is  i s  Ju ly  2015?  

MR KOKO:    Ju ly  2014,  August  2014.  

CHAIRPERSON:    August  2014.   

MR KOKO:    Yes,  so  the  Board  says to  us ,  okay,  the  

cur ren t  p r ice  tha t  i s  a l leged ly  caus ing  hardsh ip  fo r  

Opt imum is  R154  per  ton ,  we are  g iv ing  you the  au thor i t y  

to  go  and renego t ia te  be tween under  R196 per  ton  to  R296 

per  ton .   

CHAIRPERSON:    Yes.   

MR KOKO:    Cha i r,  i t  was qu i te  an  exc i t ing  moment ,  10 

because we know as a  team tha t  ac tua l l y  we on ly  have to  

meet  R285 per  ton .  

CHAIRPERSON:    Yes,  okay.  

MR KOKO:    Then we w i l l  have a  –  then we got  a  dea l .   

CHAIRPERSON:    Ja ,  ja .  

MR KOKO:    So  we were  g iven the  dea l  and the  dea l  tha t  

we were  g iven Cha i r,  can I  take  you back to  page 1825.  

CHAIRPERSON:    I  am sor ry,  be fore  you go the re ,  f i rs t  

show me where  the  Board  approved th is  request ,  i f  you  are  

ab le  to .  20 

MR KOKO:    Mr  Bar ry…[ in te rvene]  

CHAIRPERSON:    Oh,  i f  i t  i s  no t  here ,  you can do i t  a f te r.  

MR KOKO:    I t  i s  in  the  m inutes ,  the  m inutes  are  here  and 

the  m inutes  are  in  Bund le  18 .  

CHAIRPERSON:    18?  
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MR KOKO:    Yes.   

CHAIRPERSON:    Okay,  Mr  Bar ry  can look fo r  them and 

then la te r  you can te l l  me.   I t  i s  jus t  tha t  i t  i s  impor tan t  

because I  th ink  tha t  i t  dea ls  w i th  an  impor tan t  i ssue,  

namely,  what  you  are  say ing  is  a t  leas t  your  d i v is ion  and  

yourse l f  you…[ in tervene]  

MR KOKO:    Oh,  they a re  here ,  page 1…[ in tervene]  

CHAIRPERSON:    Mr  Koko,  hang  on,  you a re  say ing  tha t  

th is  re f lec ts  tha t  -  a t  leas t  f rom your  s ide ,  you were  

prepared tha t  the  pr ice  be  increased,  even i f  no t  to  the 10 

amount  tha t  OCM wanted,  bu t  to  t ry  and mee t  them 

ha l fway.  You were  prepared to  push tha t  l ine ,  tha t  i s  what  I  

unders tand you to  be  say ing .  

MR KOKO:    Mos t  de f in i te ly,  Cha i r.  

CHAIRPERSON:    Yes,  okay.   Where  a re  the  m inutes  I  see  

you are  exc i ted  tha t  you have found them.   

MR KOKO:    Page 18…[ in tervene]  

ADV SELEKA SC:    I t  seems to  be  ac tua l l y  more  than one 

tha t  OCM had…[ in tervene]  

MR KOKO:    The po in t  tha t  I  –  i t  i s  more  than…[ in te rvene]  20 

ADV BARRY SC:    I t  i s  no t  ha l f  way i t  i s  more .  

MR KOKO:    We were  g i v ing  them more .  

CHAIRPERSON:    No,  no  when I  was say ing  ha l fway I  d id  

no t  mean exact ly,  and I  was jus t  say ing  less  than what  they 

wanted but  i t  goes up never the less ,  less  than what  OCM 
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wanted.  

MR KOKO:    No,  no  Cha i r  the  Board  says g ive  them more .  

CHAIRPERSON:    No,  no  I  am say ing  we are  no t  in  

d isagreement .   

MR KOKO:    Okay.  

CHAIRPERSON:    I  am say ing  what  you a re  po in t ing  to  

seems to  sugges t  tha t  a t  leas t  your  a t t i tude or  your  un i ts  

o r  d iv i s ions a t t i tude was tha t  we  shou ld  no t  ins i s t  on  the  

cur ren t  p r ice  because they are  compla in ing .  

MR KOKO:    Yes.   10 

CHAIRPERSON:    We shou ld  increase i t ,  even i f  we  do not  

go  up  to  what  they want ,  tha t  i s  what  I  am say ing .  

MR KOKO:    Exact ly,  Cha i r.   

CHAIRPERSON:    Okay,  a l r igh t ,  where  are  the  m inu te?  

ADV SELEKA SC:    I  thought  i t  was d i f fe ren t ,  Mr  Koko.   I  

thought  they had proposed R285 but  tha t  you were  

prepared to  g i ve  them R296.  

MR KOKO:    Yes,  ja  so  tha t  i s…[ in tervene]  

CHAIRPERSON:    Oh,  okay so  tha t  i s  d i f fe ren t ,  ja .  

ADV SELEKA SC:    Yes.   20 

CHAIRPERSON:    Oh,  you prepared to  g ive  them even 

more  than what  they wanted.  

CHAIRPERSON:    Yes.   

MR KOKO:    Exact ly,  Cha i r.    

CHAIRPERSON:    Oh,  tha t  i s  in te res t ing .   



19 MAY 2021 – DAY 398 
 

Page 73 of 383 
 

ADV SELEKA SC:    That  i s  what  I  wanted to  cor rec t ,  Cha i r.  

CHAIRPERSON:    Oh,  okay,  a l r i gh t .   I  thought  a t  some 

s tage,  maybe i t  i s  a  d i f fe ren t  t ime.   I  thought  a t  some s tage  

they went  to  500 or  someth ing .   

MR KOKO:    No,  I  am coming to  tha t ,  Cha i r.  

CHAIRPERSON:    You are  coming to  tha t ,  okay.   

MR KOKO:    And th is  i s  what  I  ca l led  k i ck ing  in  the  face .   

CHAIRPERSON:    Ja ,  okay,  a l r igh t  le t  us  go  to  the  

m inutes .   

MR KOKO:    So  page 1830.  10 

CHAIRPERSON:    That  i s  where  I  am.  

MR KOKO:    Those a re  the  m inutes .  

CHAIRPERSON:    And i t  i s  one,  e igh t ,  th ree ,  zero  o f  

Eskom Bund le  15C.   

MR KOKO:    Yes.  

CHAIRPERSON:    Okay.   

MR KOKO:    And Cha i r,  the  m inutes  are…[ in tervene]  

CHAIRPERSON:    Th is  i s  the  Board  Tender  Commi t tee  

meet ing ;  th is  i s  the  Board  Tender  Commi t tee  meet ing?  

MR KOKO:    Cor rec t ,  Cha i r.  20 

CHAIRPERSON:    Ja ,  okay.  

MR KOKO:    Cha i r,  the…[ in tervene ]  

CHAIRPERSON:    I t  i s  the  meet ing  o f  12  August  2014,  ja .  

MR KOKO:    Cha i r,  the  m inutes  are  in  page 1841.  

CHAIRPERSON:    1841,  i s  tha t  where  we w i l l  f ind  the  
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reso lu t ion?  

MR KOKO:    That  i s  where  the…[ in tervene]  

CHAIRPERSON:    That  i s  where  the  issue was dea l t  w i th .  

MR KOKO:    Cha i r,  I  apo log i se  1843.  

CHAIRPERSON:    1843?  

MR KOKO:    Yes.  

CHAIRPERSON:    Yes,  I  have got  i t .   

MR KOKO:    Cha i r,  paragraph 7 .5 :  

“Request  fo r  mandate  to  negot ia te  and conc lude 

coa l  supp ly  agreements  fo r  up  to  24  years  to  ensure  10 

the  secur i t y  o f  coa l  supp ly  to  Hendr ina  Power  

S ta t ion . ”  

CHAIRPERSON:    Yes.   

MR KOKO:    And i t  was fac i l i ta ted  by  Mr  Beste r.  

CHAIRPERSON:    I s  tha t  a  d iscuss ion?  

MR KOKO:    Yes.  

CHAIRPERSON:    Ja ,  okay,  the  i tem was tab led  fo r  

approva l ,  the  te rms wh ich  were  inc luded in  the  meet ing  

pack.   A l r igh t ,  cont inue.   

MR KOKO:    R igh t ,  I  am go ing  to  read the  l as t  sentence o f  20 

the  f i rs t  paragraph,  and I  read i t  Cha i r  because tha t  i s  me 

say ing  -  ta lk ing  i n  the  Board .   

CHAIRPERSON:    Ja .  

MR KOKO:    That  s ta tement  i s  my s ta tement  in  October  

2014.   
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CHAIRPERSON:    Yes.   

MR KOKO:    And i t  te l l s  you my s ta tement…[ in te rvene]  

CHAIRPERSON:    And you say ing  October  now,  I  thought  i t  

was in  August .  

MR KOKO:    In  August  2014.  

CHAIRPERSON:    Ja .  

MR KOKO:    And tha t  te l l s  you my a t t i tude…[ in tervene]  

CHAIRPERSON:    A t  the  t ime,  ja .  

MR KOKO:    Yes:  

“ I t  was submi t ted  tha t  h is to r ica l l y  Eskom was taken 10 

fo r  a  r ide  an  ad jus tment  was be ing  done a t  th is  

po in t . ”   

CHAIRPERSON:    Oh,  okay,  now I  see where  you are  

read ing :  

“ I t  was submi t ted ,  tha t  h is to r ica l l y  Eskom was taken  

fo r  a  r ide  and the  ad jus tment  was be ing  done a t  th is  

po in t . ”  

That  i s  what  you say.   

MR KOKO:    Tha t  i s  what  I  sa id ,  tha t  te l l s  you my a t t i tude.  

CHAIRPERSON:    Yes.   20 

MR KOKO:    I t  te l l s  you tha t  my a t t i tude was  not  an  

overn igh t  a t t i tude  but  I  was accommodat ing  them because  

a t  th is  po in t  I  was say ing  bu t  I  have a  coa l  agreement .   You 

make mi l l ions  in  the  expor t  market .   I  d id  no t  benef i t  in  

your  up  s ign .   Now must  take  the  downs ide  o f  your  
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dec is ions,  I  w i l l  bu t  I  am unhappy but  I  am d rawing the  

l ine .  

CHAIRPERSON:    Okay.   

MR KOKO:    “And the  Board  reso lved w i th  the  pr imary  

image  

d iv is ion  is  mandated to  negot ia te  w i th  Opt imum to  

ensure  the  secur i t y  o f  supp ly  fo r  the  Hendr ina  

Power  S ta t ion . ”  

And Cha i r  the  approva l  i s  g ran ted fo r  the  pr imary  energy to  

i ssue an open tender  to  secure  coa l  supp ly  posts  2018,  10 

post  the  end o f  the  coa l  supp ly  agreement  and the  most  

impor tan t  one:  

“The d iv i s iona l  execut ive  PED i s  au thor i sed here  

w i th  the  power  to  de legate  fu r ther  to  take  a l l  

necessary  s teps  to  g ive  e f fec t  to  the  above  

inc lud ing  the  s ign ing  o f  any ag reements ,  concerns 

or  o ther  documenta t ion  necessary  or  re la ted  

herewi th . ”  

Now Cha i r,  what  the  Board  is  say ing  he re ,  i t  says  i f  you  get  

thee -  i f  you  manage to  negot ia te  the  pr i ce  be low R296 do  20 

not  come back.  

CHAIRPERSON:    Ja ,  go  ahead and s ign .  

MR KOKO:    S ign .  

CHAIRPERSON:    Ja .  

MR KOKO:    Conc lude the  agreement .  
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CHAIRPERSON:    Yes,  we l l  the  las t  number  one,  under  

reso lved tha t  a t  page 1843 says:  

“P r imary  energy reason is  manda ted to  negot ia te  

w i th  Opt imum Coa l  Mine to  ensure  secur i t y  o f  

supp ly  fo r  the  l i fe  o f  Hendr ina  Power  S ta t ion . ”  

That  i s  one,  two:  

“Approva l  i s  g ran ted fo r  PED to  i ssue an open  

market  inqu i ry  to  secure  coa l  supp ly  to  Hendr ina  fo r  

the  pe r iod  post  2018 tak ing  in to  cons idera t ion  the  

fo l low ing. ”  10 

Now,  two,  what  i s  two about ,  i s  i t  about  ge t t ing  o the r  

s takeho lders  who  may ass i s t  to  ensure  tha t  there  is  coa l  

secur i t y?   

MR KOKO:    No,  Cha i r  two,  i s  about  meet ing  the  

requ i rements  o f  the  Nat iona l  Treasury.  

CHAIRPERSON:    I s  tha t  in  re la t ion  to  the  issue  o f  the  

pr ice?  

MR KOKO:    No,  two,  says the  con t rac t  ends in  2018.  

CHAIRPERSON:    Ja .  

MR KOKO:    So  when the  cont rac t  ends in  2018 the re  is  no  20 

ob l iga t ion  on  Eskom to  ex tend the  cont rac t .  

CHAIRPERSON:    Yes,  o f  course .   

MR KOKO:    So ,  we have to  fo l low the  process in  Sect ion  

217 in  the  cont rac t .  

CHAIRPERSON:    Ja ,  okay.   
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MR KOKO:    They must  tender  and tender  a  compet i t i ve  

b id  fo r  Eskom to  engage tha t  and we qu i te  f rank ly  expected 

tha t  they w i l l  tender  the  b id  because they next  door,  they 

have got  a  conveyer  another  person w i l l  have to  be  fa r.  

CHAIRPERSON:    Yes.   

MR KOKO:    Bu t  we have to  go  th rough tha t  p rocess.   

CHAIRPERSON:    Okay,  and then  th ree ,  your  au thor ised,  

PED is  au thor i sed,  you were  au thor i sed as  Mr  Matshe la  

Koko because you were  the  d iv i s iona l  execut ive ,  i s  tha t  

r igh t ,  you were  the  d iv is iona l  execut ive?  10 

MR KOKO:    No,  no ,  Mr  Bester  was ac t ing .  

CHAIRPERSON:    Oh,  okay so  he  is  the  person who was  

author ised?  

MR KOKO:    Yes.   

CHAIRPERSON:    Okay:  

“Wi th  the  power  to  de legate  fu r ther  to  take  a l l  the  

necessary  s teps  to  g ive  e f fec t  to  the  above,  the  

e f fec t  to  the  above inc ludes one a t  page 843 

namely,  to  negot ia te  w i th  Opt imum Coa l  to  ensure  

secur i t y  supp ly  o f  supp ly  fo r  the  l i fe  o f  Hendr ina  20 

Power  S ta t ion ,  inc lud ing  the  s ign ing  o f  any  

agreements  consents  o r  o ther  documents . ”  

So here  the  Board Tender  Commi t tee  gave PED comple te  

au thor i t y  to  f i x  th is  i ssue about  the  coa l  p r i ce .  

MR KOKO:    Exact ly,  Cha i r.  
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CHAIRPERSON:    Ja ,  and the  mandate  tha t  you were  g iven  

as  PED was enough to  so lve  th is  p rob lem because i t  went  

even above what  OCM was ask ing  fo r.  

MR KOKO:    Mos t  cer ta in ty.   

CHAIRPERSON:    Yes,  okay a l r igh t .   

MR KOKO:    Cha i r,  now I  am go ing  to  take  you to  Eskom 

15,  Bund le  15A,  page 782,  we have been to  tha t  bund le .  

CHAIRPERSON:    Ja ,  th is  i s  impor tan t ,  ja .   

MR KOKO:    Cha i r,  a l l  I  am say ing  to  you is  once you go 

th rough the  aud i t  t ra i l ,  there  w i l l  be  more  impor tan t  th ings.  10 

CHAIRPERSON:    Ja ,  what  bund le  must  we go to  now? 

MR KOKO:    Bund le  15A,  page 782.   

CHAIRPERSON:    You see the  impor tance o f  th is  par t  and  

th is  i s  -  by  th is  t ime,  Mr  Br ian  Mole fe  was there .  

MR KOKO:    No,  he  was not  there .   

CHAIRPERSON:    I s  th is  no t  2015? 

MR KOKO:    No th is  i s  2014  Augus t .  

CHAIRPERSON:    Oh,  okay,  no ,  no ,  tha t  i s  f ine .   I  thought  

i t  was August  2015.  

MR KOKO:    Ja ,  bu t  we w i l l  come to  the  ro le  o f  Mr  Mole fe  20 

Cha i r,  because I  th ink  he  i s  the  poor  o ld  man he 's  jus t  

been done hard .   

CHAIRPERSON:    He is  no t  tha t  o ld .  

MR KOKO:    Yes,  h is  go ing  to  be  angry  w i th  me,  he  is  

go ing  to  be  angry  w i th  me.   
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CHAIRPERSON:    Bund le  15 ,  bund le  what?  

MR KOKO:    Bund le  15A…[ in tervene]  

CHAIRPERSON:    Bund le  15 ,  I  th ink  I  have got  B  here .   Do 

we not  have 15A?   

MR KOKO:    Bund le  -  I  am look ing  fo r  MK15.   

CHAIRPERSON:    She says 15A s tops a t  500.   I  th ink  she  

unders tands tha t  you have g iven a  page number  tha t  goes  

beyond tha t .  

MR KOKO:    I  am look ing  fo r,  I  sa id  Bund le  15 .  

ADV BARRY SC:    Yes,  i t  i s  cor rec t  the  page number  the  10 

r igh t  number  15 ,  782.  

MR KOKO:    782.  

CHAIRPERSON:    Ja ,  she says…[ in tervene]  

MR KOKO:    Bund le  15 ,  782.  

CHAIRPERSON:    Mr  Se leka,  do  we have such a  bund le?   

ADV SELEKA SC:    Le t  me check 15D,  Cha i r.   

ADV BARRY SC:    The document  s ta r ts  a t  page 780.   

CHAIRPERSON:    My reg is t ra r  th inks  i t  w i l l  be  in  B ,  bu t  i t  

shou ld  no t  be  in  B  i f  you  have i t  in  A .  

MR KOKO:    No,  Cha i r  le t  us  le t  us  go  w i th  he r.  20 

CHAIRPERSON:    Bu t  you rs  -  a l l  o f  us  shou ld  have the  

same th ing ,  what  page?  

ADV SELEKA SC:    Yeah,  782 is  in  15D.   

CHAIRPERSON:    Okay,  I  th ink  the  t ranscr ip t  then we w i l l  

have to  go  w i th  my pag ina t ion ,  782 is  a  submiss ion  



19 MAY 2021 – DAY 398 
 

Page 81 of 383 
 

document .   I s  i t  782,  i s  tha t  the  page tha t  –  no  tha t  s ta r ts  

a t  page 780,  we have looked a t  tha t  submiss ion .  

MR KOKO:    Okay,  so  le t  us  go  to  780,  Cha i r.   

CHAIRPERSON:    Yes.   

MR KOKO:    Le t  us  go  to  780.  

CHAIRPERSON:    I  am there .  

MR KOKO:    780 ,  i s  the  resu l t  o f  the  negot ia t ions  w i th  the  

team o f  Mr  Beste r.   They are  now coming back to  the  Board  

and they are  say ing  to  the  Board  Tender  Commi t tee  on  the 

12 t h  o f  August  2014 you have g i ven us  a  mandate  to  go  and  10 

renegot ia te  the  hardsh ip  no t ice  o f  Opt imum.   We have done 

tha t  and we d id  no t  succeed.   

CHAIRPERSON:    How cou ld  they no t  succeed?  

MR KOKO:    That  i s  my po in t ,  Cha i r  you see,  you are  go ing  

to  see –  you are  go ing  to  ge t  to  tha t  po in t ,  now.   

CHAIRPERSON:    Because they were  g iven such  a  w ide  

mandate .  

MR KOKO:    You  see,  once we ge t  th rough the  documents  

we go ing  to  show tha t  a t t i tude .   So le t  us  read the  

Reso lu t ion  2 .1 .  Reso lu t ion  2 .1  says:  20 

“Pr imary  energy d iv is ion  is  mandated to  conc lude  

negot ia t ions  w i th  Opt imum mine to  ensure  secur i t y  

o f  supp ly  fo r  Hendr ina  Power  S ta t ions a t  R442 per  

ton  fo r  CV 23.5  dry  bas ins  f rom 1  Apr i l  2015 to  31  

December  2018,  to  inc lude th is  new coa l  supp ly  
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agreement  the  fo l low ing va lue  r igh ts  to  be  

exerc ised by  31  December  2015. ”  

CHAIRPERSON:    So  they are  ask ing  the  Board  Tender  

Commi t tee  fo r  a  h igher  mandate .  

MR KOKO:    Exact ly.   

CHAIRPERSON:    C lose maybe,  c lose  to  doub le  the  

mandates.  

MR KOKO:    Cor rec t ,  Cha i r.  

CHAIRPERSON:    Oh no,  no t  rea l l y.    

MR KOKO:    No,  I  w i l l  take  you to  the  cost  imp l ica t i ons.  10 

CHAIRPERSON:    Yes,  okay,  bu t  where  do  we f ind  them 

say ing  what  the  p rob lem was w i th  reach ing  agreement  w i th  

OCM on the  mandate  tha t  they have been g iven?  

MR KOKO:    Cha i r,  the  best  you can get ,  and I  happen to  

know what  the  issues are ,  bu t  the  best  you can get  i s  to  go  

to  page 782.   

CHAIRPERSON:    Ja .  

MR KOKO:    Page 782 says –  no  I  leave th is  –  the re  is  a  

page where  they -  yes ,  p lease go to  787,  page 787 ,  Cha i r.  

CHAIRPERSON:    Yes.   20 

MR KOKO:    Cha i r,  we have dea l t  w i th  these documents  

and the  bund les  and the  a t tachments ,  so  th i s  i s  an  

a t tachment ,  we have had th is  d iscuss ion  be fore .   So page  

787,  number  two says:  

“Approved mandate  parameters  and  negot ia t ion  
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resu l ts . ”  

So you w i l l  see  tha t  R296 on the  le f t -hand s ide ,  approved  

mandate .  

CHAIRPERSON:    I  am look ing  fo r  i t  on  th is  page,  oh  ja  I  

see i t ,  yes ,  mandate  ja .   

MR KOKO:    That  i s  the  number  you saw on the  12 t h  o f  

August  2014.   

CHAIRPERSON:    Yes.   

MR KOKO:    And look a t  the  resu l ts .  

CHAIRPERSON:    Resu l ts  ach ieved.  10 

MR KOKO:    Yes.  

CHAIRPERSON:    442?  

MR KOKO:    Yes.   

CHAIRPERSON:    How was i t  poss ib le?   

MR KOKO:    Exact ly,  Cha i r.   Now remember,  when we 

asked fo r  a  mandate  we a l ready had a  proposa l .  

CHAIRPERSON:    Yes,  wh ich  was one…[ in tervene]  

MR KOKO:    285.  

CHAIRPERSON:    280 someth ing .  

MR KOKO:    285.  20 

CHAIRPERSON:    And then you were  g ive  the  mandate  o f  

296.   

MR KOKO:    We g ive  them the  mandate  o f  296.   

CHAIRPERSON:    Yes.   

MR KOKO:    Yes.  
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CHAIRPERSON:    And they sa id ,  you reach the  ag reement ,  

you do not  have to  come back.   

MR KOKO:    Yes.   

CHAIRPERSON:    So  what  happened,  where  is  the 

exp lanat ion  o f  what  happened?  

MR KOKO:    So  Cha i r,  when I  was on suspens ion  here  and 

when I  came back,  I  was met  w i th  the  host i l i t y  and the  

ar rogance o f  G lencore ,  who a re  you,  Mr  Koko?  

We a re  to ld  Eskom has agreed you w i l l  a lways hear  

the  Ms Thu l i  Madonse la  made th is  document ,  th is  10 

document  tha t  says Eskom had agreed unt i l  B r ian  Mole fe  

came.   So Cha i r,  you can now go to  Bund le  15C.  

CHAIRPERSON:    Bu t  be fore  you do tha t ,  when PED went  

to  the  Board  Tender  Commi t tee  and sa id  we know tha t  

cont rac tua l l y  we are  r i gh t  and we  can re fuse to  increase  

the  pr ice .  

MR KOKO:    Yes,  tha t  was me.  

CHAIRPERSON:    Ja ,  bu t  we th ink  i t  i s  no t  go ing  to  he lp  us  

to  adopt  tha t  a t t i tude.   We are  ask ing  the  Board  Tender  

Commi t tee  to  g ive  us  a  mandate  to  negot ia te  an  increase.  20 

You –  OCM had put  a  p roposa l  a l ready.  

MR KOKO:    Yes.  

CHAIRPERSON:    A l l  tha t  needed –  and tha t  p roposa l  was 

w i th in  the  mandate  tha t  was  g iven by  the  Tender  

Commi t tee .  
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MR KOKO:    Yes.   

CHAIRPERSON:    A l l  tha t  needed to  be  done i s  jus t  to  

accept  tha t  p roposa l .   

MR KOKO:    Cha i r,  now you are  ta lk ing  my language .  

CHAIRPERSON:    There  was no need to  negot ia te  because 

i t  was less  than what  the  Board  was p repared to  pay.  

MR KOKO:    Cha i r,  now you unders tand why I  th ink  Thu l i  

Madonse la  owes us  the  apo logy.  

CHAIRPERSON:    Ja ,  bu t  i f  you  can take  me to  where  the  

exp lanat ion  is…[ in tervene]  10 

MR KOKO:    Cha i r,  tha t  i s  a l l  what  you have in  tha t  bund le ,  

tha t  i s  a l l  what  you have.   

CHAIRPERSON:    There  is  no  exp lanat ion?  

MR KOKO:    No,  there  is  no  exp lanat ion ,  a l l  what  they -  a l l  

what  they –  the  best  tha t  I  can te l l  -  is  that  the –  I  am an 

engineer  so I  t r ied to  understand what  they t r ied to  do.   So 

they ca l l  i t  the –  at  the face of  i t  they t r ied to  buy coal  o f  

the h igher  energy content  for  Hendr ina.   But  that  was st i l l  

not  the mandate of  board.   Just  to  – i t  does not  mat ter  what  

you th ink.  20 

CHAIRPERSON:   Ja you see i t  is  –  i t  is  a  very in terest ing – 

i t  is  a  very st range th ing.  

MR KOKO:   Chai r  i t  is  not… 

CHAIRPERSON:   You … 

MR KOKO:   I t  is  not  s t range.  
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CHAIRPERSON:   You –  

MR KOKO:   The facts speak for  i tse l f .  

CHAIRPERSON:   No,  look at  i t  th is  way.   In  the context  o f  

for  example a t rade union.   A t rade union  says we want  you 

to  increase our  sa la r ies or  the sa lar ies of  our  employees by  

10% and then a d iv is ion of  the employer  of  the company 

goes to  the board or  whatever  to  say we want  to  resolve 

th is  i ssue.   The board says go back you can negot ia te even 

i f  i t  is  more than 10% up to 20% but  do not  come back to  us  

set t le  i t  i f  i t  is  wi th in  that  mandate.   A l l  that  the employer  10 

delegat ion or  negot ia t ion team has when they come back is  

to  say we accept  your  proposal  o f  10%.  And then the whole 

th ing is  done.  How does i t  go up l i ke that  now? 

MR KOKO:   Chai r  my fami ly  – my k ids  inc lud ing my cat  had 

been through a l i festy le  audi t .   I  am chal lenging you to  get  

the people involved in  legal  negot ia t ions to  do the same.  

CHAIRPERSON:   Ja cont inue.  

MR KOKO:   That  is  the best  I  can say.  

CHAIRPERSON:   Hm.  

MR KOKO:   Cha i r  and on the – on page – on  that  same 20 

page p lease go to  page 50 – to  page 796.   Chai r  I  meant  i t  

when I  say my fami ly  and my cat  went  through the l i festy le  

audi t  and I  chal lenge the people that  was involved in  legal  

00:02:14 to  do the same.  

CHAIRPERSON:   D id you say 796? 
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MR KOKO:   796 yes.  

CHAIRPERSON:   Yes.    

MR KOKO:   I  am going to  read you the impact   

”Fur thermore the”  

CHAIRPERSON:   Let  us ta lk  f i rs t  about  what  document  that  

is .    

MR KOKO:   I t  is  the same document  we just  looked at  

Chai r.  

CHAIRPERSON:   Oh i t  is  the last  page of  the same 

document .  10 

MR KOKO:   I t  is  the same – i t  is  the last  document .  

CHAIRPERSON:   I t  is  s igned by Mr Johan Bester,  Genera l  

Manager Fuel  Sourc ing Pr imary Energy Div is ion and Mr 

Vusi  Mboweni  Div is ional  Execut ive Pr imary Energy D iv is ion 

as wel l  as Mr Edwin Mabelane Group Execut ive Act ing 

Group Technology and Commercia l .   Yes.  

MR KOKO:   So i t  says in  the middle of  the page  

“Fur thermore they del i vered cost  o f  th is  

a l ternat ive source when in  a l l  l i ke l ihood be 

h igher  than the pr ice f rom Opt imum – okay –  20 

as the mine del i vers v ia  00:03:12 the Eskom 

assessment  of  the Opt imum proposed costs  

ind icate that  i f  agreed to wi l l  cost  Eskom 5.5  

b i l l ion at  5 .5 b i l l ion ton per  ton for  the  

remainder of  the cur rent  cos t  supply  
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agreement . ”  

So the team is  saying th is  p roposal  to  increase the pr ice  

wi l l  cost  Eskom R5.5 b i l l i on ext ra.  

CHAIRPERSON:   Which proposal  i s  i t?   Is  i t  the 449? 

MR KOKO:   The 442.  

CHAIRPERSON:   442 f rom OCM.  

MR KOKO:   From OCM.  

CHAIRPERSON:   Ja which is  a  new proposal .  

MR KOKO:   Yes.  

CHAIRPERSON:   A f ter  the mandate  was g iven.  10 

MR KOKO:   Yes Chai r.  

CHAIRPERSON:   To be… 

MR KOKO:   Cha i r  when I  was here I  made to read the 

minutes of  February 26 2015 del iberate ly  because in  those 

minutes the FD says we are not  go ing to  get  a  equi ty  

in ject ion.   We are not  ab le to  be able to  borrow.   The best  

we can do is  to  go fo r  the MYPD3 reopener which  we d id  

and was decl ined.  

CHAIRPERSON:   Ja.  

MR KOKO:   So you cannot  get  money f rom the ta r i f f  –  f rom 20 

the regulator.   You cannot  bor row more money.   You cannot  

get  a  equi ty  in jec t ion.  Where are you going to  get  a  R5.5.  

b i l l ion?  

CHAIRPERSON:   And what  – was th is  known to the team 

that  was. .  
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MR KOKO:   They have wr i t ten i t  Chai r.  

CHAIRPERSON:   I  mean the points  that  you have jus t  made 

were they a l ive to  them?  Were they aware of  them? 

MR KOKO:   Of  course they were.  

CHAIRPERSON:   They were aware of  them.  

MR KOKO:   Of  course they were.  

CHAIRPERSON:   Yes.  

MR KOKO:   They just  th ink that  the associates of  Mr  

Ramaphosa are ent i t led to  bul l y  Eskom to ext ract  R5.5  

b i l l ion out  o f  Eskom and nobody says anyth ing about  i t  and 10 

Mr – Ms Thul i  Madonsela misses i t .   Chai r  how is  i t  possib le  

that  Ms Thul i  Madonsela needs th is  work that  th is  p roposal  

wi l l  cost  Eskom R5.5 b i l l ion that  Eskom does not  have and 

the associat ion  – the associates of  the President  

Ramaphosa are ent i t led to  i t .   How is  that  possib le?  

CHAIRPERSON:    Wel l  a l l  I  am saying Mr Koko is  that  the 

Publ ic Protector  did not  have as much t ime as this 

commission has had to look at  these issues and you – you 

are rais ing some of  the – some of  the aspects you are 

ra is ing have not  been raised by any of  the Eskom witnesses 20 

before.   So – and of  course as I  understand i t  she did not  

have the – your input .  

MR KOKO:   And she had exact ly  – why would she not  have 

my input  when she passes a judgment that  is against  me?  

The rules of  fa i rness expect  of  her to say you are educated I  
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am going to make a f inding that  is addressed to you what is 

your comment?  Chair  – Chair  let  us go to… 

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Chair  may I  ask. .  

MR KOKO:   Now enter Mr Molefe Chai r.   Now enter Mr 

Molefe.  

CHAIRPERSON:   Hang on one second.  Yes Mr Seleka.  

ADV SELEKA SC:   May I  ask Mr Koko whether the 

al legat ions made against  speci f ic individuals are contained 

in any of  his aff idavi ts? 10 

CHAIRPERSON:   He is th ink ing.    

MR KOKO:   Chai r  my main aff idavi t  deals wi th th is.   I  go to 

town about how I  was t reated.   I  am not  sure which … 

CHAIRPERSON:   I  th ink she is… 

ADV SELEKA SC:   No,  no I  am asking a d i fferent  quest ion 

Chai r.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   I  know the issues he has done some – 

some addressing of  them in his  aff idavi t .   I  am asking 

whether to the extent  that  he 00:05:56 has he deal t  wi th that  20 

in any of  his aff idavi ts? 

MR KOKO:   Who? 

ADV SELEKA SC:   To the extent  that  you blame certain  

individuals have you – have you deal t  wi th that  in any of  our 

aff idavi ts? 
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CHAIRPERSON:   Wel l  I  th ink he has complained in – I  do 

not  know in the aff idavi t  but  previously he has complained 

that  the Publ ic Protector did not  speak – did not  g ive him an 

opportuni ty.   Am I  r ight  Mr Koko? 

MR KOKO:   Correct .  

ADV SELEKA SC:   Chai r  not  the Publ ic  Protector.   I  am 

talk ing – sorry Chai r  I  am talk ing the people at  Eskom. 

CHAIRPERSON:   Oh okay wel l  you see you – the last  people 

he ment ioned was Mr Ramaphosa and the Publ ic Protector.  

So when you said people … 10 

ADV SELEKA SC:   No.  

CHAIRPERSON:   I  thought you were ta lk ing about.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Those.   Okay al r ight .    

ADV SELEKA SC:   I  would include the President  in th is 

case.  

CHAIRPERSON:   Ja,  ja the President  ja.  

MR KOKO:   Chai r  I  d id not  include them but  I  have opened a 

cr iminal  case.   I  have said before and not  only did I  open a 

cr iminal  case but  I  a lso went to the Publ ic Protector.  20 

CHAIRPERSON:   But  also you have not  – in terms of  the 

people i f  I  understand Mr Seleka correct ly to the extent  that  

he is  referr ing to the people that  you said were supposed to 

enforce penal t ies you have not  ment ioned those people by 

name as far as I  understand.  
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MR KOKO:   No I  have not  Chai r.  

CHAIRPERSON:   Ja.  

MR KOKO:   I  have not  here but  in my case wi th the pol ice 

and the Publ ic Protector.  

CHAIRPERSON:   Oh obviously.  

MR KOKO:   I  have done that .  

CHAIRPERSON:   Okay.   Al r ight .    

MR KOKO:   Chair  now enter Mr … 

CHAIRPERSON:   Now you want to deal  wi th the si tuat ion.  So 

is what you are saying this that  before – in  2014 you had 10 

adopted an approach wi th regard to OCM’s proposal  or 

demand or request  for an increase that  sought to t ry and 

dissolve that  issue – you got  the board tender commit tee to 

approve your approach and to give your div is ion a wide 

mandate to  increase the pr ice actual ly even above i f  

necessary what at  that  t ime was OCM’s proposal .  

MR KOKO:   Correct .  

CHAIRPERSON:   But  you say that  instead of  the team that  

was negot iat ing wi th OCM reaching agreement  wi th OCM on 

their  own proposal  – on OCM’s proposal  at  that  t ime or even 20 

i f  i t  was more than their  proposal  but  wi thin the mandate that  

was given to them they came back to the board wi th a 

proposal  f rom OCM that  was 442.  

MR KOKO:   Correct .  

CHAIRPERSON:   Ja but  now you are going to  the stage 
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where Mr Brian Molefe enters the stage? 

MR KOKO:   Yes.  

CHAIRPERSON:   Okay a lr ight .  

MR KOKO:   But  before then there was a board meet ing of  

the 15t h of  Apri l  2015.  

CHAIRPERSON:   Ja.  

MR KOKO:   I  do not  want to  take you to the documents I  am 

going to waste t ime.  

CHAIRPERSON:   Ja.  

MR KOKO:   But  the board of  the BTC and the board had no 10 

author i ty to approve th is proposal .    

CHAIRPERSON:   The 442 proposal .  

MR KOKO:   The 442.  

CHAIRPERSON:   Yes because there was no money.  

MR KOKO:   Because there was no money.    

CHAIRPERSON:   Ja.  

MR KOKO:   I t  was l ike – i t  would have broken the PFMA 

ru les.  

CHAIRPERSON:   Yes.  

MR KOKO:   Now I  have had a lot  o f  merry-go-round why the 20 

board did not  do this – why – i t  is s imple.  

CHAIRPERSON:   Yes.  

MR KOKO:   The board cannot approve an unfunded 

expendi ture.  

CHAIRPERSON:   Yes and that  was the posi t ion.  
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MR KOKO:   I t  was the posi t ion.  

CHAIRPERSON:   But  the mandate that  the board tender 

commit tee had given your div is ion was f ine.  

MR KOKO:   Yes.  

CHAIRPERSON:   Was within – was  

MR KOKO:   Yes Chai r.  

CHAIRPERSON:   Was f ine – ja.  

CHAIRPERSON:   Okay.   Al r ight .  

MR KOKO:   But  the 442 was unfunded and the board – BTC 

and the board could not  approve an unfunded decision.   I  do 10 

not  know why Mr Molefe went up and down and not  te l l  you 

that .   I  do not  know why Dr Ngubane did not  te l l  you exact ly 

that .  This mandate is unfunded.  The board cannot approve 

an unfunded proposal  – Klaar.   I t  had to send i t  back to the 

execut ive.   There is one execut ive in Eskom.  There is  

00:11:36 there are not  two bul ls  in  one kraal  and the 

execut ive of  that  – the only bul l  in the kraal  at  the t ime was 

Mr Molefe.   So he had to go and deal  wi th i t .   But  Chair  I  

have asked you to  go to page 1864. 

CHAIRPERSON:   What page again.  20 

ADV BARRIE SC:   Chair  before that   

CHAIRPERSON:   I  am sorry.  

ADV BARRIE SC:   In relat ion to the evidence leaders 

quest ion whether these matters have been deal t  wi th in pr ior 

aff idavi ts.   In fact  they have in qui te some detai l  in the 
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supplementary aff idavi t  of  Mr Koko which is in Bundle 15.  

CHAIRPERSON:   But  he was not  ta lk ing about detai ls he 

was talk ing about the names of  people.  

ADV BARRIE SC:   Yes but  the names are there.  

CHAIRPERSON:   The names are there.  

ADV BARRIE SC:   The only fact  that  was not  avai lable at  

that  t ime that  the aff idavi t  was deposed to but  the al legat ion 

was st i l l  Mr Koko in these documents said that  th is Maharaj  

d id not  have author i ty.  

CHAIRPERSON:   Okay.  10 

ADV BARRIE SC:   But  i f  you have regard to Bundle 15 i t  

starts at  page 1168 and f rom paragraph 118 and i t  extends 

through to paragraph 147.  

CHAIRPERSON:   Okay.  

ADV BARRIE SC:   So this is not  new before the commission.   

I t  has been before the commission for a substant ia l  per iod of  

t ime.  

CHAIRPERSON:   Okay.  

ADV BARRIE SC:   S ince December.  

MR KOKO:   Chai r  i t  is correct  that  Mr Molefe was new to 20 

Eskom. 

CHAIRPERSON:   Yes.  

MR KOKO:   I t  is correct  that  Mr Molefe was not  fami l iar wi th  

the operat ional  detai l  of  Eskom.  At  best  we could say Mr 

Molefe is fami l iar wi th the PFMA because he has worked for 
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state owned companies and he was at  Nat ional  Treasury.   So 

at  best  we can say he knew that  you cannot take expendi ture 

i f  you cannot fund.   So – but  the decision to cancel  the 

cooperat ion agreement I  do not  th ink he was clued up 

enough to make that  decision.   He was not .   I  mean I  have 

also l istened to the narrat ive here but  I  am also disappointed 

wi th Mr Molefe for not  deal ing proper ly wi th th is because he 

could – I  b lame mysel f  for that  because a lot  of  what Mr 

Molefe did Chair  was because of  me persuading him to do i t  

and one of  the regrets I  have is that  Mr Molefe should just  10 

tel l  you that  you know what ta lk to Mr Koko.    

CHAIRPERSON:   Ja.  

MR KOKO:   And Mr Singh should do the same.  Mr Singh 

should say you know what ta lk to Mr Koko.  

CHAIRPERSON:   ja.  

MR KOKO:   He is the decision maker.   He has been to the 

extent  that  we made these decisions.  

CHAIRPERSON:   Yes.  

MR KOKO:   He persuaded us to do that  and we may have 

not  understood him.  And al l  what  I  wanted to  know when you 20 

si t  a lone and make this decision is that  on the Tegeta 

t ransact ions al l  of  them without  fa i l  I  am the man.  

CHAIRPERSON:   Yes.  

MR KOKO:   Not  other people.  

CHAIRPERSON:   Okay.  
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MR KOKO:   So Chair  i f  I  am taking you to page 907 – 

CHAIRPERSON:   I  take – I  take that  to mean you take 

responsibi l i ty for al l  the decisions.  

MR KOKO:   Of  course – qui te – to the extent  that  I  was in  

the off ice.   Remember there was a . .  

CHAIRPERSON:   Ja.  

MR KOKO:   There was a t ime I  was not .  

CHAIRPERSON:   You were not  there.  

MR KOKO:   In the off ice but  I  can tel l  you now the one – the 

R1.6 pre-payment the R595 pre-payment,  the penal t ies 10 

looked no further.   Look at  me.  

CHAIRPERSON:   Okay.  

MR KOKO:   None – Bundle 15(c).  

CHAIRPERSON:   That  is c for you but  we said b for us is i t  

not? 

MR KOKO:   No,  no th is t ime i t  is r ight  Chai r.  

CHAIRPERSON:   Are we back – are we back to c? 

MR KOKO:   Yes p lease back to c.   

CHAIRPERSON:   Did you f in ish whatever point  you wanted 

to make on that  last  page of  that  document by Bester,  20 

Mboweni and ( talk ing over one another)  

MR KOKO:   Yes Chair  the point  I  wanted to make to you is 

the Opt imum proposal  at  442 was going to cost  Eskom R5.5 

bi l l ion 

CHAIRPERSON:   Ja.  
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MR KOKO:   And we could not  fund i t  f rom the Equi ty  

in ject ion,  we could not  fund i t  f rom the debt  and we could not  

fund i t  f rom the Regulators.  

CHAIRPERSON:   So i t  was out  of  the quest ion.  

MR KOKO:   So i t  was out  of  the quest ion.  

CHAIRPERSON:   Okay.  

MR KOKO:   So i t  is not  the reasons of  state capture that  

00:15:28 d id not  approve i t .  

CHAIRPERSON:   i t  just  – there was no money.  

MR KOKO:    There was just  no money.  10 

CHAIRPERSON:   Ja.  

MR KOKO:   I t  is as simple as that .  

CHAIRPERSON:   Okay.  

MR KOKO:   Chai r.  

CHAIRPERSON:   15(c) what page? 

MR KOKO:   Page 1864.  

CHAIRPERSON:   18? 

MR KOKO:   64 

CHAIRPERSON:   64.    

MR KOKO:   Chai r  there are two important  advisory we 20 

received f rom CDH. 

CHAIRPERSON:   Ja.  

MR KOKO:   One is dated 17 March 2015 I  was on 

suspension by then.  

CHAIRPERSON:   Okay before that  let  us ident i fy what 
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document th is is that  you are referr ing me to? 

MR KOKO:   This is a  document  Mr Seleka’s has referred to  

we start  – th is is where we star ted i t  is  an aff idavi t  of   

Rishaban Moodley of  CDH.  

CHAIRPERSON:   Oh okay al r ight .   1864 I  am there.  

MR KOKO:   Chair  there are two important… 

CHAIRPERSON:   And what – what t ime f rame are we at  –  

that  – okay this was deposed to in 2020 but  the t ime f rame 

we are looking at  is 2015? 

MR KOKO:   Correct .  10 

CHAIRPERSON:   Okay.  

MR KOKO:   Chai r  there were two – there are two important  

legal  advices we got  f rom Eskom.  One is date 17 March we 

wi l l  look at  i t  now and the second one is dated 3 March both 

in 2015.  

 They are no di fferent  to the legal  opinions provided 

by CDH in 2013 and 2014.  So CDH has not  given a d i fferent  

legal  advises al l  a long.   I t  has been consistent  al l  a long.   So 

I  am going to take you to paragraph… 

CHAIRPERSON:   Has the quest ion been the same? 20 

MR KOKO:   The quest ion has been the same.  

CHAIRPERSON:   Okay.  

MR KOKO:   The quest ion has been the same.  Chai r  p lease 

go to paragraph 45 on the same page.  I  am going to t ry to 

read i t  Chai r.  
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CHAIRPERSON:   Ja.  

MR KOKO:   I t  is  qui te – i t  is very important  that  I  read i t  

because i t  deals wi th the issues Mr Seleka has been very 

passionate about.  

CHAIRPERSON:   Ja.   45.? 

MR KOKO:   5.  

CHAIRPERSON:   5 okay.  

MR KOKO:    

“Pr ior to the lapsing of  the cooperat ion 

agreement CDH provided updated legal  10 

advice on the penal ty claim and related r isks 

on 17 March 2015 to Ayanda Nteta,  Andrea 

Wi l l iams, Pam Pi l lay and other Eskom 

off ic ia ls.   We provide verbat im quotat ions 

f rom a port ion thereof  for context .   We 

understand that  the per iod for which the 

penal t ies speci f ical ly for s iz ing has not  been 

imposed i t  is f rom 20 i t  is  f rom March 2012.  

In order to protect  Eskom’s accrued r ights we 

propose that  the fol lowing be done.  20 

Eskom and Opt imum immediately and pr ior to  

1 Apri l  2015 agree that  the running of  

prescr ipt ion in respect  of  any payment  

reduct ion or penal ty due to Eskom be stayed 

unt i l  such t ime a commercial  resolut ion is  
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reached.  Al ternat ive ly Eskom inst i tute 

arbi t rat ion and/or  act ion proceedings against  

Opt imum for the sole purpose of  staying 

running of  prescr ipt ions in respect  of  the 

potent ia l  c la im i t  may have.   The r isk aspects 

to take note of  an arbi t rat ion process only 

interrupts prescr ipt ion for a year  f rom the 

referral  of  proceedings.   The CS” 

And this is a very important  part  Chai r.  

“The CSA provides that  al l  d isputes between 10 

part ies must  be resolved by means of  

arbi t rat ion.   Should summons be issued the 

claim could be jeopardised as Opt imum could 

ra ise a 00:19:22 that  the court  does not  have 

to jur isdict ion to  entertain such disputes.   

Should no agreement be reached re lat ing to  

the staying of  prescr ipt ion or should Eskom 

not  inst i tute proceedings to stay 

prescr ipt ions every month which lapses 

means i t  forfei ts  losing approximately R50 20 

mi l l ion on average.  This potent ia l  would have 

a PFMA impl icat ion for Eskom.  I t  should 

however be noted that  the enforcement of  

Eskom accrued r ights by act ions or  

arbi t rat ion is subject  to the fol lowing.   The 
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t i f icat ion  [?]  of  Clause 3.6 of  the First  

Addendum as Eskom and Opt imum is  

opposing interpretat ion relat ing the manner 

in which payment reduct ion should be 

calculated.  

6.2 Eskom compl iance wi th al l  contractual  

requi rements in  terms of  the CSA and 

addenda Clause 9.6 and – of  the CSA and 

3.43 of  the Second Addendum to inform 

Opt imum on a monthly basis of  i ts fa i lure to  10 

comply wi th the qual i ty speci f icat ion 

including such ca lculat ions of  the penal ty to 

be deducted f rom month invoice.   The 

prescr ipt ion of  such proport ion of  the claim 

not  stayed the prescr ipt ion of  such port ions 

of  the claim not  stayed in t ime.”  

Chair  i t  speaks for  i tse l f .   Th is is  the advice f rom the 

Opt imum says we have got  issue of  prescr ipt ion and i f  

Eskom does not  inst i tute proceedings arb i t rat ion Eskom 

stands – intends to lose R50 mi l l ion a month.   Tel l  me which 20 

execut ive Chai r  wi l l  s i t  and fold his hands? 

CHAIRPERSON:   Put  that  point .  

MR KOKO:   CDH says that  penal t ies that  have not  been 

claimed since 2012 March and they wi l l  prescr ibe unless 

Eskom acts.  
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CHAIRPERSON:   Ja.  

MR KOKO:   And e i ther inst i tute summons or arbi t rat ion.   And 

i f  i t  does not  do that  Eskom wi l l  forfei t  R50 mi l l ion a month.  

CHAIRPERSON:   Yes.   Oh the point  you are making is once 

there was th is advice.  

MR KOKO:   Yes.  

CHAIRPERSON:   Act ion had to be taken.  

MR KOKO:   Exact ly Chai r.  

CHAIRPERSON:   Yes.  To inst i tute – to pursue the c laim for  

penal t ies.  10 

MR KOKO:   Yes.  

CHAIRPERSON:   That  is what that  is the point  you making.  

MR KOKO:   Yes.  

CHAIRPERSON:   And you are saying i t  was not  because of  

anything else.  

MR KOKO:   Yes.  

CHAIRPERSON:   I t  was because this is what the advice 

said.  

MR KOKO:   Yes.   And this is dated 17 March 2015. Br ian 

Molefe was st i l l  at  Transnet.  20 

CHAIRPERSON:   And – and he comes … 

MR KOKO:   He comes into this.  

CHAIRPERSON:   For around 20t h or  17t h Apri l .  

MR KOKO:   He comes in 20t h.  

CHAIRPERSON:   He comes when i t  – when this advice has 
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a l ready been given.  

MR KOKO:   Exact ly.  

CHAIRPERSON:   Ja.  

MR KOKO:   Chair  do not  forget  the advice of  Opt imum. 

CHAIRPERSON:   Yes.  

MR KOKO:   They refer to 9.6.  

CHAIRPERSON:   Yes.  

MR KOKO:   I t  says but  you wi l l  have a di ff icul ty in th is claim 

because of  9.6 clause.  

CHAIRPERSON:   Ja.  10 

MR KOKO:   You see how they are misleading – how 

misleading i t  is? 

CHAIRPERSON:   But  – but  9.6 says what? 

MR KOKO:   9.6 says and they – the bot tom of  the page 

Chair   Please check – page 86 they have wri t ten i t . .  

CHAIRPERSON:   Ja.  

MR KOKO:   I t  says:  

“Eskom must not i fy Opt imum in wri t ing wi thin 

15 days af ter each days. ”  

CHAIRPERSON:   I  am sorry – I  am sorry.   You are reading 20 

f rom where now?  1866? 

MR KOKO:   The foot  note.  

CHAIRPERSON:   oh at  the footnote.  

MR KOKO:   Yes.  

CHAIRPERSON:    
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“Eskom must not i fy Opt imum in wri t ing wi thin 

15 days af ter each day’s del ivery whether al l  

coal  suppl ied and dr iven Opt imum to Eskom 

compl ied – comprised wi th the qual i ty  

speci f icat ions. ”  

So at  th is stage the set t lement agreement that  you talked to 

me about two days ago had i t  happened? 

MR KOKO:   Yes.  

CHAIRPERSON:   Which – which dispensed.  

MR KOKO:   Yes.  10 

CHAIRPERSON:   On your understanding.  

MR KOKO:   Yes.  

CHAIRPERSON:   I t  d ispensed with this need.  

MR KOKO:   Yes,  yes.  

CHAIRPERSON:   Yes.  So you are saying that  at  th is stage 

this was wrong.  

MR KOKO:   Yes.  

CHAIRPERSON:   There was no need for th is.  

MR KOKO:   Yes.  

CHAIRPERSON:   Because the set t lement agreement had 20 

superseded this.  

MR KOKO:   Yes.  

CHAIRPERSON:   And i t  said the spreadsheet that  is – that  

was – that  would be exchanged every day would be enough.  

There would be – i t  would const i tute compl iance.  
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MR KOKO:   Yes.  

CHAIRPERSON:   Okay a lr ight .    

MR KOKO:   Chair  I  am taking you to 15 – page 911.    

CHAIRPERSON:   Page 911 of  the same bundle.  

MR KOKO:   Of  the same bundle.   

CHAIRPERSON:   Okay.   And the same bundle is 15(c).  

MR KOKO:   Yes.  

CHAIRPERSON:   Eskom Bundle 15(c).   Page 9? 

MR KOKO:   Now we are in 3 June.  

CHAIRPERSON:   Page 9? 10 

MR KOKO:   9 – no,  no page 1861 I  apologise.  

CHAIRPERSON:   1861.  

MR KOKO:   Yes.   Paragraph – paragraph 45.9.  

CHAIRPERSON:   Yes start  by ident i fy ing the document 

before you read.  

MR KOKO:   I t  is  the same aff idavi t  of  Mr – of  Mr Rishaban 

Moodley of  CDH.  

CHAIRPERSON:   Ja okay.  

MR KOKO:   And now we are in June Chai r.  

CHAIRPERSON:   That  is June 2014 – 2015? 20 

MR KOKO:   June 2015.  

CHAIRPERSON:   Ja Mr Br ian Molefe’s at  Eskom by this 

t ime.  

MR KOKO:   Mr Br ian Molefe is as Eskom 

CHAIRPERSON:   Ja.  
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MR KOKO:   But  then – let  me start  at  45 – paragraph 45.7 i t  

says:  

“The durat ion. ”  

CHAIRPERSON:   Hang on,  hang on,  hang on.   Where I  am 

there is no paragraph 45.   You said we should got  to 1861 is  

i t  not? 

MR KOKO:   No I  apologise 1868.  

CHAIRPERSON:   1868.   Yes you want to start  at  45.? 

MR KOKO:   7.  

CHAIRPERSON:   Okay.   10 

MR KOKO:    

“The durat ion of  the cooperat ion agreement  

was extended for a per iod unt i l  somet ime 

May/June 25. ”  

CHAIRPERSON:   2015.  

MR KOKO:   2015.    

“ In extending the negot iat ions OCM 

considered to stay the – to the staying of  

prescr ipt ion in March 2015.”  

CHAIRPERSON:   Yes.  20 

MR KOKO:    

“Despi te the extension of  the per iod – of  the 

per iod the at tempt to conclude a new coal  

supply agreement under the 00:26:25 was 

not”  
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CHAIRPERSON:   Proceeded with.  

MR KOKO:   

“Proceeded with. ”  

And the conclusion remember Chai r  there was no 

negot iat ions.   We won 442.   R442 per ton.   We would only 

conclude this at  R422 per ton.   And Eskom could not  do 

R442 per ton.   That  is the only reason why the coop – the… 

CHAIRPERSON:   No agreement could – was reached.  

MR KOKO:   The agree – could not  be reached.  I t  was not  

because of  reasons of  state capture,  Mr Molefe at  Eskom.  10 

Not at  al l .  

CHAIRPERSON:   There was no funding for ( inaudible).  

MR KOKO:   There was no funding for i t .   The rest  – the rest  

is noise,  hearsay and pol i t ics of  the ANC.  

CHAIRPERSON:   Right .  

MR KOKO:   And then on 3 June 2015  

“CDH furnished Eskom with a memorandum 

of  advice and enclosed a draf t  terminat ion 

not ice to  be sent  to Opt imum.  In  essence 

CDH advised that  Eskom should immediately  20 

proceed wi th the inst i tut ion of  the arbi t rat ion 

proceedings in respect  of  Eskom’s [?]  r ights.  

In l ight  of  prescr ipt ion recommencing and 

Eskom people may obl igat ion.   In addi t ion 

CDH advised Eskom to prepare for any 
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potent ia l  business rescue proceedings and 

short  supply of  s toppage of  coal  supply by 

Opt imum.  Pursuant to the aforesaid Eskom 

terminated the set t lement process on 22 

June 2015.  In l ight  of  set t lement process 

being terminated Opt imum reinstatement that  

should proceedings. ”  

CHAIRPERSON:   I  mean the – I  mean the set t lement  

process there are they talk ing about the negot ia t ions or 

what? 10 

MR KOKO:   They are talk ing about the negot iat ions.  

CHAIRPERSON:   Ja terminated the negot iat ions yes.  

MR KOKO:   Ja.   Chair  now let  me take you to 45.13 

“The inst ruct ions to proceed with a let ter of  

demand and the arb i t rat ion was based on the 

advice provided in order to preserve Eskom’s 

r ights and again the backdrop that  i t  was 

understood by Eskom that  there remained 

several  issues of  concern which would need 

to be addressed and resolved dur ing the 20 

00:28:37 arbi t rat ion.”  

Chair  th is in my point .  

CHAIRPERSON:   Yes.  

MR KOKO:   Mr Molefe did not  know – was not  fami l iar.   He 

could not  have known this.   He had to be advised.   And he 
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was advised.   And I  am not  going take you to the le t ter that 

advised him because he i t  was formal let ter that  went to him.  

CHAIRPERSON:   From CDH. 

MR KOKO:   No f rom CDH to Eskom execut ives and f rom 

Eskom execut ives to Br ian [?] .  

CHAIRPERSON:   Ja okay.  

MR KOKO:   I t  says.  

“Based on”  

Maybe we should go there.   Maybe we should go there.  

CHAIRPERSON:   Let  us go there.  10 

MR KOKO:   Chair  i t  is MMK15.   

ADV BARRIE SC:   Chair  that  should be in Bundle 15(a) at  

page 204.  

CHAIRPERSON:   Thank you.   204? 

ADV BARRIE SC:   As you please.    

CHAIRPERSON :    That  i s  a  summary record  o f  d iscuss ion  

as  to  MMK-15.   Ja ,  tha t  i s  Bund le  15(a) ,  page 204.   But  

tha t  i s  . . . [ in te rvenes]  

MR KOKO :    No,  no ,  no  Cha i r.  

CHAIRPERSON :    Bu t  tha t  i s  24  November  . . . [ in te rvenes]  20 

MR KOKO :    No.   Mr  Bar r ie ,  MK-12? 

ADV BARRIE :    [No aud ib le  rep ly ]  

MR KOKO :    MK-12.  

ADV BARRIE :    That  i s  on  page 194.  

CHAIRPERSON :    Okay.   I  am there .   Page 194.  
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MR KOKO :    Yes,  114(s ic ) .  

CHAIRPERSON :    194.  

MR KOKO :    194.  

CHAIRPERSON :    Ja .   That  i s  a  memo f rom A Mabe lane,  

Inspecto r  Group Execut ive ,  Commerc ia l  and Techno logy to  

Mr  Br ian  Mole fe ,  ac t ing  Ch ie f  Execut ive  and Mr  Vus i  

Mboweni  i s . . .  Sen ior  Genera l  Manger  o f  P r imary  Energy 

D iv i s ion  and i t  i s  da ted  8  Ju l y  2015.   The sub jec t  i s  Le t te r  

o f  Demand fo r  Opt imum Coa l  Mine and Opt imum Coa l  

Ho ld ings.   And in  paragraph 1  i t  says  in  te rms o f  purposes,  10 

says:  

“The a im o f  th is  memorandum is  to  no t i f y  the  

Ch ie f  Execut ive  o f  the  Le t te r  o f  Demand wh ich  

w i l l  be  send to  Opt imum Coa l  Ho ld ings in  

respect  o f  the  c la im fo r  pena l t ies  incur red . . . ”  

 Yes,  cont inue then,  Mr  Koko.  

MR KOKO :    Cha i r,  you heard  ev idence f rom Ms Dan ie ls  

tha t  Mr  Mood ley  and Mr  S i lanko b r ie fed  me and Mr  Mole fe  

about  the  prospects  o f  the  pena l t ies  and w i l l  ge t (? )  i t .  

CHAIRPERSON :    Ja .  20 

MR KOKO :    Now,  th is  le t te r  i s  s igned by  Mr  S i lanko.   So 

he cou ld  no t  have to ld  us  tha t  we are  go ing  to  lose . . .  

[ speaker  no  c lear ]  

CHAIRPERSON :    H ’m,  h ’m.  

MR KOKO :    So ,  once aga in ,  the  tes t imony o f  Ms Dan ie ls  
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must  jus t  be  taken fo r  what  i t  i s .    

CHAIRPERSON :    H ’m.  

MR KOKO :    I  jus t  want  . . . [ in te rvenes]  

CHAIRPERSON :    S i lanko was the  head . . . [ in te rvenes]  

MR KOKO :    Was  . . . [ in te rvenes]  

CHAIRPERSON :    . . .o f  lega l .  

MR KOKO :    He was. . .  counc i l .  

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

CHAIRPERSON :    Ja ,  okay a l r i gh t .  

MR KOKO :    And you see who compi led  i t .   Mr  Bester.    10 

CHAIRPERSON :    Mr  Bester  comp i led  i t .   I t  was suppor ted  

by  Mr  Neo S i lanko,  Genera l  Manager  o f  Lega l  and 

suppor ted  by  Vus i  Mboweni ,  Sen ior  Genera l  Manager  o f  

P r imary  Energy  D iv is ion  and approved by  Mr  Edwin  

Mabe lane,  ac t ing  Group Execut ive ,  Techno logy and  Group 

Commerc ia l .   That  i s  on  10  Ju ly  2015.   As  we l l  as  by  

Mr  Br ian  Mole fe  on  the  15 t h  o f  Ju ly  2015.   

MR KOKO :    Cha i r,  what  i s  in te res t ing  and I  jus t  – aga in ,  

th is  i s  -  I  fee l  p i t y  fo r  Mr  Mole fe .   That  s ignature  i s  no t  h is .  

CHAIRPERSON :    Ja ,  i t  i s  h is  PP.  20 

MR KOKO :    Yes.   He was not  . . . [ in te rvenes]  

CHAIRPERSON :    Bu t  I  assumed tha t  he  gave 

author isa t ion .  

MR KOKO :    He gave –  he  d id .   No ,  he  d id .  

CHAIRPERSON :    Ja .  
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MR KOKO :    He  d id .   So,  Cha i r,  i f  I  can  read you the  

f inanc ia l  imp l ica t i ons.    

“Eskom te rminated the  se t t lement  d iscuss ions 

o f  –  22  June 2015 aga in  on  the  adv i ce  o f  CBH 

. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    Which  I  agree w i th .  

CHAIRPERSON :    Ja .  

MR KOKO :    “ In  te rms o f  reach ing  an under tak ing  be tween  

par t ies  wh ich  by  v i r tue  o f  te rm inat ion  o f  the  10 

se t t lement  d iscuss ion  prescr ip t ions  

recommends.   In  th is  ins tance,  p rescr ip t ion  

recommends on 23 June 2015 in  respect  o f  

any po tent ia l  c la im Eskom has aga ins t  

Opt imum in  respect  o f  payment  reduct ion ,  the  

recommendat ion)s ic )  o f  p resc r ip t ion  f rom 

. . . [ in te rvenes]  

CHAIRPERSON :    The commencement .  

MR KOKO :    “The  recommencements  o f  p rescr ip t ion  f rom  

23  June 2015.   That  means,  Eskom must  20 

immedia te ly  p roceed w i th  s teps to  p reserve  

Eskom a crude(? )  r igh ts .   P rescr ip t ion  wou ld  

on ly  s top  –  upon a  mat te r  be ing  re fer red  to  

a rb i t ra t ion .   Hence the  compressed  t ime per iod  

o f  –  thus re fer ra l  conta ined in  the  a t tached 
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le t te r  o f  demand. . . ”  

CHAIRPERSON :    Yes.  

MR KOKO :    And  remember,  the  l as t  le t te r  o f  demand  was  

dra f ted  by  . . . [ in tervenes]  

CHAIRPERSON :    Yes,  bu t  be fore .   I  am jus t  mov ing  back  

. . . [ ind is t inc t ]  

MR KOKO :    [ cough ing ]  

CHAIRPERSON :    . . .Eskom Hold ings and Opt imum,  OCM 

and OCH.   Do they no t  re fe r  to  as . . .   Okay.   A re  pa r ty  to  a  

coa l  agreement  w i th  addenda – ag rees –  supp ly  and de l i ver  10 

o f  coa l  to  Eskom.   Okay.   A number  o f . . .   Th is  was  

unsuccessfu l  and  dur ing  22  June  2015,  Eskom issued a  

le t te r  te rm inat ing  th is  negot ia t ion  process.   [Speaker  no t  

c lea r ]   Okay.   No,  tha t  i s  f ine .   So you have read pa rag raph  

6 .  

MR KOKO :    R igh t .   Cha i r,  what  then t ransp i red  is  what  i s  

now popu la r.   Then we have got  bus iness –  t hen the  

bus iness goes i n to  –  the  company goes in to  bus iness 

rescue.  

CHAIRPERSON :    So ,  now the  Coopera t ion  Agreement  has  20 

been te rm inated?  

MR KOKO :    Yes.   

CHAIRPERSON :    CDH has adv ised tha t  s teps shou ld  be  

taken to  c la im the  pena l t ies?  

MR KOKO :    Yes.  
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CHAIRPERSON :    Yes.   A l r igh t ,  con t inue.  

MR KOKO :    And then there  is  a  le t te r  o f  demand.  

CHAIRPERSON :    Yes.  

MR KOKO :    And on the  –  w i th  the  R 2 .15  b i l l i on .  

CHAIRPERSON :    Yes,  yes .  

MR KOKO :    And Cha i r,  I  have a l ready to ld  you tha t  th is  

R 2 .15  mi l l ion . . .   [Speaker  unc lea r ]  

CHAIRPERSON :    H ’m.  

MR KOKO :    They a re  documented in  a  spreadsheet  tha t  

was re l ied  on  by  m is ter. . .  back to  the  R 2 .15  [cough ing  –  10 

unc lea r ]  

CHAIRPERSON :    Wel l ,  we l l ,  fo r  the  sake o f  comple teness.   

Shou ld  you not  re fe r  to  the  le t te r,  CDH le t te r  and  one – 

page 196 tha t  seems to  be  the  le t te r  o f  demand? 

MR KOKO :    Yes,  Cha i r.   I  have pu t  my f i le  away.  

CHAIRPERSON :    No,  no  you do not  have to  bu t  I  jus t  want  

to  say.   I  th ink  what  I  see a t  page 196 i s  a  le t te r  o f  demand 

by  CDH to  Opt imum Coa l  and the  head ing  is :    

“Demand fo r  repayment  in  respect  o f  coa l  

wh ich  fa i led  to  comply  w i th  qua l i t y  20 

spec i f i ca t ion  o f  the  CSA dur ing  the  per iod  1  

March 2012 to  31  May 2015. . . ”  

MR KOKO :    Yes.  

CHAIRPERSON :    Okay a l r igh t .  

MR KOKO :    Cha i r,  in  the  same le t te r,  I  th ink  i t  i s  
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parag raph 6 ,  i t  says  to  Opt imum cons ide r  th is  as  i f  you  are  

unhappy.   Cons ider  th is  to  go  to  a rb i t ra t ion .    

CHAIRPERSON :    I  th ink  i t  may be paragraph 5 :  

“Fur the r,  in  the  event  tha t  Opt imum d isputes  

the  c la im,  an  amount  o f  –  must  p rov ide  us  w i th  

the  names o f  i t s  p re fer red  arb i t ra to rs  w i th in  

f i ve  bus iness days o f  the  no t ing  o f  the  d ispute .  

Shou ld  you fa i l  to  reach ag reement  on  a  

par t i cu la r  a rb i t ra to r  w i th in  seven bus iness 

days f rom the  da te  o f  exchange o f  the  names,  10 

arb i t ra t ion ’s  request  sha l l  be  made to  the 

Pres ident  o f  the  Law Soc ie t y  to  nominate  an  

arb i t ra to r. . . ”  

MR KOKO :    Yes.   Cha i r  . . . [ in te rvenes]  

ADV BARRIE :    Cha i r,  I  no te  tha t  there  is  a  page miss ing ,  

ac tua l l y,  in  th is  le t te r.   The second page is  no t  here .  

CHAIRPERSON :    Oh,  yes ,  I  see i t  i s  page 183.  

ADV BARRIE :    I  be l ieve  th is  le t t e r  i s  ava i lab le  e lsewhere  

bu t  we w i l l  look  in to  i t  and . . . [ in te rvenes]  

CHAIRPERSON :    Ja ,  tha t  i s  f ine .  20 

ADV BARRIE :    . . . tha t  par t i cu la r  . . . [ in te rvenes]  

CHAIRPERSON :    Okay.  

MR KOKO :    So  Cha i r  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . .p rocedura l l y,  Eskom’s  f ramework  
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governance w ise ,  we cannot  be  fa l te red  a t  tha t  –  un t i l  a t  

tha t  s tage.   So . . . [ in te rvenes]  

CHAIRPERSON :    The po in t  you [cough ing  –  unc lear ]  

seek ing  to  make fo r  some t ime by  re ference  to  th is  

documents  i s  to  say the  ins t i tu t ion  in  pu rsu i t  o f  the  c la ims 

aga ins t  OCM was based on,  among o ther  th ings ,  lega l  

adv ice .  

MR KOKO :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    Bu t  a lso  i t  was .   We have reached tha t  

po in t  o f  no t  agree ing  a  pr ice  increase because OCM 10 

ins is ted  on  the  pr ice  o f  442.  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    And had they no t  ins is ted  on  tha t  p r ice ,  

we cou ld  have accommodated them because we have  

obta ined the  mandate  f rom the  BTC which  ac tua l l y  went  

beyond the  p roposa l  they had made a t  tha t  t ime.  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    Okay.  

MR KOKO :    Cha i r,  the  most  un for tunate  par t .   Then came 

August  20  le t te r.  20 

CHAIRPERSON :    H ’m?  And where  do  we f ind  tha t?  

MR KOKO :    The August  20  le t te r.  

CHAIRPERSON :    Oh,  i s  i t  –  have you got  i t?  

MR KOKO :    I  have i t ,  Cha i r.  

CHAIRPERSON :    Ja .  
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MR KOKO :    . . .no t  hav ing  because th is  i s  a  le t te r  

. . . [ in te rvenes]  

CHAIRPERSON :    Ja ,  what  da te  i s  i t?  

MR KOKO :    I t  i s . . .  

ADV BARRIE :    Is  tha t  the  le t te r  da ted  20 August  2015? 

MR KOKO :    Yes,  s i r.  

ADV BARRIE :    Yes,  tha t  i s  in  Bund le  15 (c )  a t  page 1904.  

MR KOKO :    Cha i r,  th is  i s  the  l e t te r  tha t  –  re la t ionsh ip .   

You asked me yesterday what  –  when I  sa id ,  when d id  you  

–  the  re la t ionsh ip  was broken and you sa id  when?  I  sa id 10 

20  August  2015.  

CHAIRPERSON :    I  am sor ry.   That  page number,  I  do  no t  

have i t  on  page . . . [ in te rvenes]  

MR KOKO :    1904,  bund le  . . . [ in te rvenes]  

CHAIRPERSON :    Oh,  1904?  

MR KOKO :    [No aud ib le  rep ly ]  

CHAIRPERSON :    I  thought  i t  was 904.   R igh t ,  th is  le t te r,  

yes .   Yes,  I  am there ,  Mr  Koko.  

MR KOKO :    So  th is  i s  a  le t te r  f rom Werksmans A t to rneys 

rep resent ing  the  Bus iness Rescue Pract i t ioners .  20 

CHAIRPERSON :    Yes.   And what  i s  the  da te  o f  tha t  le t te r?  

MR KOKO :    20  August  2015.  

CHAIRPERSON :    Yes,  okay.  

MR KOKO :    And you w i l l  see  i t  is  fo r  the  a t ten t ion  Ch ie f  

Off i ce r,  Genera t ion .  



19 MAY 2021 – DAY 398 
 

Page 119 of 383 
 

CHAIRPERSON :    I s  th is  a  response to  the  le t te r?  

MR KOKO :    No.  

CHAIRPERSON :    Not .   To  the  demand,  okay.   Ja?  

MR KOKO :    Cha i r,  th is  was pursuant  to  the  meet ing  I  had  

w i th  them on the  17 t h  o f  August  2017.  

CHAIRPERSON :    Bus iness Rescue  Pract i t ioners?  

MR KOKO :    Yes.  

CHAIRPERSON :    A l r igh t .  

MR KOKO :    And th is  i s  a  le t te r  te rm inat ing  –  suspend ing  

the  coa l  supp ly. . .  10 

CHAIRPERSON :    Ja?  

MR KOKO :    I  am go ing  to  read pa ragraph 4 .  

“You w i l l ,  fu r ther,  be  aware  f rom the  not ices  in  

respect  o f  Bus iness Rescue proceed ings,  the  

hardsh ip  c la imed  in i t ia ted  by  Opt imum in  2013 

and your  expens ive  engagement  w i th  OCM 

pursuant  to  the  se t t lement  agreement  

conducted in  te rms o f  the  Coopera t ion  

Agreement  be tween Eskom and  OCM dated 

23 May 2014.  20 

That  the  p r inc ip le  reasons  fo r  the  

recommencement  o f  OCM’s  Bus iness Rescue  

proceed ings is  the  f inanc ia l  d is t ress  in  te rms 

o f  the  CSA has p laced and cont inue to  p lace  

on OCM.  



19 MAY 2021 – DAY 398 
 

Page 120 of 383 
 

The f inanc ia l  pos i t ion  o f  OCM was c lear l y  

communica ted  to  Eskom on  numerous 

occas ions pr io r  to  the  commencement  o f  OCM 

Bus iness Rescue  proceed ings in  bo th  wr i t ten  

cor respondence  and fo rmal  meet ings he ld  

be tween represen ta t i ve  o f  OCM and Eskom.  

Th is  f inanc ia l  pos i t ion  has been exacerbated 

by  Eskom’s  recent  c la im fo r  h is to r ica l  c la im 

and fu tu re  pena l t ies  wh ich  i f  uphe ld  w i th  

e f fec t i veness(?)  resu l t ing  in  OCM supp ly  coa l  10 

to  Eskom at . . .  [Speaker  unc lear ]  

 Cha i r,  I  want  to  take  you to  parag raph 7 .  

CHAIRPERSON :    H ’m?  

MR KOKO :    Yes.  

“Notw i ths tand ing  the  a foresa id  –  a re  amenab le  

to  supp ly  coa l  to  Eskom dur ing  the  Bus iness  

Rescue proceed ings on  te rms  wh ich  are  

susta inab le  fo r  OCM.  

Accord ing ly,  OCM hereby o f fe rs  t o  supp ly  coa l  

to  Eskom to  the  te rms se t  ou t  in  the  agreement  20 

–  th is  le t te r  –  in te r im agreement ,  wh ich  the  –  

agreement  i s  based on the  pr inc ip les  

negot ia ted  be tween OCM and Eskom 

Negot ia t ing  Team  -  to  the  Coopera t ion  

Agreement .  
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The pr ice  inc luded in  the  in te r im ag reement  

rep resented the  ave rage cash cost  o f  

p roduct ion  o f  OCM.  

The cost  in  the  in te r im agreement  a re  no t  

mater ia l l y  d i f fe ren t  f rom the  cost  p rov ided to  

Eskom as par t  o f  the  Coopera t ion  Agreement  

p rocess and have on ly  been ad jus ted  to  make 

account  –  to  take  account  o f  the  d i f fe ren t  t ime 

per iod  dur ing  wh ich  the  coa l  i s  to  be  supp l ied .  

We record  tha t  pursuant  to  the  Coopera t ion  10 

Agreement ,  Nedbank and Bus iness Po in t  

Cap i ta l  were  appo in ted  by  Eskom to  rev iew the  

OCM cost  in  de ta i l  and they conf i rmed tha t  

OCM cost  were  agreed re f lec t ion  o f  cos t  o f  

money. . . ”  

 Cha i r,  we w i l l  go  to  the  in te r im agreement  bu t  

what  the  Bus iness Rescue Pract i t ione rs  were  now –  why –  

sent  to  us ,  we  now are  suspend ing  the  Coopera t ion  

Agreement  and un less  you g i ve  us  the  te rms tha t  we 

agreed –  we negot ia ted  in  Addendum 4,  ca l led  the . . .   20 

[Speaker  unc lea r ]  

CHAIRPERSON :    I s  the  pr ice  under  the  in te r im agreement  

tha t  they w i l l  . . . [ in te rvenes]  

MR KOKO :    You are  go ing  to  fa l l  o f f  your  cha i r,  Cha i r.   Le t  

us  go  to  CPM-8.    
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CHAIRPERSON :    And what  page is  tha t?  

MR KOKO :    No . . . [ in te rvenes]  

CHAIRPERSON :    Or  i s  i t  a  d i f fe ren t  bund le?  

MR KOKO :    Cha i r,  the-  where  is  the  a t tachment  to  th is  

le t te r,  Mr  Bar r ie .  

ADV SELEKA SC :    Wel l ,  CPM-8 is  the  next  page.  

MR KOKO :    No,  no  I  am look ing  . . . [ in te rvenes]  

CHAIRPERSON :    I  see  we have go t ten  . . . [ in te rvenes ]  

MR KOKO :    . . the  in te r im . . . [ in te rvenes]  

CHAIRPERSON :    . . .one o ’c lock  bu t  I  want  to  f in ish  your  –  10 

what  you wanted to  dea l  w i th  so  tha t  a f te r  lunch  

. . . [ in te rvenes]  

ADV BARRIE :    What  i s  the  da te  o f  the  le t te r  tha t  you want  

to  re fe r  to  Mr  Koko?  

MR KOKO :    Cha i r. . .   Mr  Bar r i e ,  PMM-7 has got  an  

a t tachment  and  tha t  a t tachment ,  i t  i s  the  in te r im 

agreement .    

CHAIRPERSON :    Maybe. . .   I  am jus t  t ry ing  to  see whethe r  

we shou ld  ra the r  ad journ  and then you can look i t  up  

dur ing  the  lunch break.    20 

MR KOKO :    Mr  Se leka,  do  you have mis ter  . . . [ in te rvenes]  

ADV SELEKA SC :    Ja?  

MR KOKO :    . . .a ff idav i t  because i t  i s  in  the  a t tachment .   I t  

i s  PMM-8.   I f  you . . . [ in te rvenes]  

ADV SELEKA SC :    Oh.   I  –  we have the  a f f idav i t  w i thout  
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the  annexures.  

MR KOKO :    Bu t  i f  we take  a  b reak ,  I  w i l l  f ind  i t ,  Cha i r.  

CHAIRPERSON :    Ja ,  okay a l r i gh t .   Would  tha t  be  the  las t  

document  you wanted to  dea l  w i th?  

MR KOKO :    That  wou ld  be  the  las t  document .  

CHAIRPERSON :    Okay.  

MR KOKO :    Because the re  is  . . . [ in te rvenes]  

CHAIRPERSON :    No,  i t  i s  f ine .  

MR KOKO :    . . . i t  jus t  fo l lows.  

CHAIRPERSON :    Okay,  no ,  tha t  i s  f ine .  10 

MR KOKO :    I t  jus t  fo l lows.   Then I  w i l l  . . . [ in te rvenes]  

CHAIRPERSON :    . . . then you . . . [ in te rvenes]  

MR KOKO :    . . .exact ly  the  document  w i thout  re fe r r ing  to  

. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    A f te r  th is ,  we get  –  a f te r  the  agreement ,  we  

then get  a  le t te r  wh ich  is  –  wh ich  sk im ’s  the  ca t ,  tha t  says  

Opt imum under  G lencore  w i l l  on ly  supp ly  coa l  to  Hendr ina  

un t i l  the  end o f  December  –  ah ,  to  the  end o f  January.  

CHAIRPERSON :    H ’m.  20 

MR KOKO :    Now I  heard  Mr  Se leka say ing  to  you tha t  –  

bu t  there  was no  cr is is .   There  was an in te rna l  ag reement  

in  p lace  tha t  las ted  unt i l  October  2016.   

CHAIRPERSON :    H ’m.  

MR KOKO :    Wha t  Mr  Se leka . . . [ in te rvenes]  
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CHAIRPERSON :    [ Ind is t inc t ]  

ADV SELEKA SC :    [ Ind is t inc t ]  

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

MR KOKO :    August  2016.  

ADV SELEKA SC :    Ju ly.  

CHAIRPERSON :    H ’m.  

ADV SELEKA SC :    Ju ly.  

MR KOKO :    Ju ly  2016.   That  we see there .  

CHAIRPERSON :    H ’m?  

MR KOKO :    What  Mr  Se leka is  no t  te l l ing  you tha t  the  10 

in te r im agreement  in  2016 on ly  ex i s ted  because o f  the  sa le  

agreement  o f  the  10  o f  December.   The cond i t ion  p recedent  

o f  the  sa le  agreement  o f  10  December  2015 was post-

commencement  fund ing ,  wh ich  I  w i l l  take  you to ,  when I  

answer  the  quest ions.   Post -commencement  fund ing  by  

Tegeta .   That  Tegeta  w i l l  fund the  opera t ions o f  Opt imum 

f rom January  2016 to  Ju l y  2016.   That  i s  the  on ly  reason  

why coa l  was guaranteed and i t  f lowed to  Hendr ina .  

CHAIRPERSON :    Okay a l r igh t .   Le t  us  take  the  lunch 

ad journment .   I t  is  near ly  ten  past  one.   We wi l l  resume a t  20 

ten  past  two.   We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Okay,  le t  us  cont inue.   D id  you f ind  i t ,  

Mr  Koko?  
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MR KOKO:    Cha i r,  I  d id  and I  thought  when you come back 

wou ld  have made  cop ies  fo r  you but  un for tunate ly  there  i s  

a  p rob lem wi th  the  back o f f i ce .  

CHAIRPERSON :    Oh,  okay.  

MR KOKO:    Bu t  I  am go ing  to  p roceed.  

CHAIRPERSON :    P roceed and read the  re levant  por t ion .  

MR KOKO :      And read the  re levant  por t ions  and then  

…[ in tervenes]  

CHAIRPERSON :    So  i t  i s  anothe r  bund le  tha t  we have but  

the  bund le  i s  no t  here .  10 

MR KOKO:    Yes.  

ADV SELEKA SC :    Yes,  h is  phase  one bund le .  

CHAIRPERSON :    Okay,  a l r igh t .  

MR KOKO:    So ,  Cha i r,  i t  i s  …[ in te rvenes]  

CHAIRPERSON :    So  jus t  ind ica te  aga in  what  document  i t  

i s?  

MR KOKO:    I t  i s  annexure  to  P ierce  Marsden a f f idav i t  and  

i t  i s  re fe renced PMM7 and in  the  a t tachment  to  PMM7 is  

the  in te r im agreement  tha t  was proposed by  the  bus iness  

rescue prac t i t ioners  on  20 August  2015.  20 

CHAIRPERSON :    Okay.  

MR KOKO:    When they  suspended the  coopera t ion  

agreement  and  the  answer  I  wanted fo rm tha t  doc 

…[ in tervenes]  

CHAIRPERSON :    Oh,  a t  tha t  s tage the  coopera t ion  
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agreement  had not  been te rm inated ye t .  

MR KOKO:    I t  had been te rm inated.  

CHAIRPERSON :    I t  had been te rm inated,  i t  i s  jus t  tha t  you 

sa id  suspended,  tha t  i s  r igh t .  

MR KOKO:    No,  no ,  no ,  no .   The  bus iness prac t i t ione rs  –  

th is  i s  what  I  have come to  unders tand f rom my lega l  

adv iser.  

CHAIRPERSON :    Ja ,  ja .  

MR KOKO:    That  the  bus iness rescue prac t i t ione rs  has no  

author i t y  to  cance l  the  course  o f  the  agreement .  10 

CHAIRPERSON :    Ja ,  i t  ge ts  suspended.  

MR KOKO:    They can suspend and they can approach the  

cour t  to  suspend i t .  

CHAIRPERSON :    Yes bu t  what  I  am say ing  is ,  tha t  there  

was t ime –  there  is  a  t ime  where  the  coopera t ion 

agreement  was te rm inated,  i s  i t  no t?  

MR KOKO:    Cha i r,  I  apo log i se  …[ in tervenes]  

CHAIRPERSON :    You are  confus ing  me? 

MR KOKO:    Yes,  yes ,  the  coopera t ion  ag reement  was 

cance l led .  20 

CHAIRPERSON :    Be fore  th is  par t?  

MR KOKO:    Ja .  

CHAIRPERSON :    Yes.  

MR KOKO:    Th i s  the  p lace went  to  the  cance l la t ion  o f  the  

coopera t ion  ag reement .  
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CHAIRPERSON :    Yes,  okay.  

MR KOKO:    The cance l la t i on  o f  the  coopera t ion  

agreement  was fo l lowed by  a  l e t te r  o f  demand  wh ich  

t r iggered the  board  …[ in tervenes]  

CHAIRPERSON :    The bus iness rescue.  

MR KOKO:    The bus iness rescue proceed ings.  

CHAIRPERSON :    Ja ,  okay,  ja .  

MR KOKO:    And one o f  the  f i rs t  th ings tha t  bus iness  

rescue prac t i t ioners  d id  was to  send a  le t te r  o f  August  –  I  

met  them on the  17  August .  10 

CHAIRPERSON :    Yes.  

MR KOKO:    And  they have d iscuss ions on  the  17  August  

2015,  was tha t  fo l lowed fo r  money  w i th  the  le t te r  o f  August  

20 .  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO:    And the  quest ion  you then asked –  I  made  you  

read the  main  le t te r  wh ich  says we w i l l  no t  supp ly  you,  

Eskom,  w i th  coa l  a t  a  p r ice  tha t  i s  less  than the  cost .  

CHAIRPERSON :    Yes.  

MR KOKO:    Tha t  i s  what  they sa id  and they sa id  the  cost  20 

had been rev iewed by  Nedbank and bas is  po in t  cap i ta l .   

That  i s  paragraph 7  o f  the  le t te r  tha t  I  have read ear l ie r .   

A t tached to  tha t  i s  an  in te r im agreement  and the  in te r im 

agreement  was fo r  a  30  day per iod  and the  pr i ce  fo r  i t ,  

Cha i r ,  i f  I  can  jus t  re fe rence i t  p roper l y ,  you w i l l  f ind  the  – 
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I  know you make  an issue about  c lause and sect i ons so  I  

am not  sure  i f  I  can  say… 

CHAIRPERSON :    Wel l ,  i f  you  have got  them r igh t  you can  

te l l  me so  tha t  I  know where  to  …[ in tervenes]  

MR KOKO:    So  I  wou ld  ra the r  say  paragraph 5 .  

CHAIRPERSON :    That  i s  f ine ,  okay.  

MR KOKO:    Parag raph 5  o f  the  in te r im agreement ,  the  

pr ice  i s  R22.32 per  g iga jou le  and the  CV i s  23 .   And tha t  

makes the  pr ice  tha t  they say i s  the i r  m in imum they can 

supp ly  to  Eskom,  R513 per  ton .   Now,  Cha i r  …[ in te rvenes]  10 

CHAIRPERSON :    That  513?  

MR KOKO:    …13 per  ton .   Now,  Cha i r ,  now you then 

unders tand the  emot ions tha t  comes in to  th is .    

CHAIRPERSON :    Yes,  now th is  i s  what  month  in  2015  

now? 

MR KOKO:    Th is  i s  August  …[ in tervenes]  

CHAIRPERSON :    2015.  

MR KOKO:    2015.  

CHAIRPERSON :    A f te r  the  20 t h?  

MR KOKO:    Th is  i s  the  le t te r  tha t  came on the  20 t h .  20 

CHAIRPERSON :    On the  20 t h ,  ja .  

MR KOKO:    Th is  i s  an  a t tachment  to  the  le t te r  o f  the  20 t h .  

CHAIRPERSON :    Ja ,  th is  i s  the  in te r im agreement ,  was an  

a t tachment  to  the  le t te r  o f  the  20  August  2015.  

MR KOKO:    Cor rec t ,  Cha i r.  
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CHAIRPERSON :    Now are  you ab le  to  remember  when i t  

was in  2014 when you went  to  the  BTC to  ob ta in  tha t  

mandate  tha t  we  were  ta lk ing  about .   Which  mon th  was 

th is?  

MR KOKO:    12  August  2014.  

CHAIRPERSON :    So  th is  i s  12  months  la te r?  

MR KOKO:    12  months  la te r.  

CHAIRPERSON :    Bu t  the  pr ice  in  August  2014 the i r  

p roposa l  was fo r  …[ in tervenes]  

MR KOKO:    285.  10 

CHAIRPERSON :    285 per  ton .  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    And now 12 months  la te r  the i r  p roposa l  

i s  5… 

MR KOKO:    513.  

CHAIRPERSON :    513 per  ton  m in imum.  

MR KOKO:    Yes.  

CHAIRPERSON :    Yes,  okay.  

MR KOKO:    Yes.   Now …[ in te rvenes]  

CHAIRPERSON :    Be fore  tha t ,  be fore  tha t ,  when  was i t  20 

when they were  seek ing  442?  

MR KOKO:    Apr i l  2015,  25  Apr i l  2015.  

CHAIRPERSON :    So  August  2014,  285?  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    Apr i l  2015 …[ in tervenes]  
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MR KOKO:    No,  Apr i l  2014.  

CHAIRPERSON :    Oh,  Apr i l  2014 was 285?  

MR KOKO:    285,  yes .  

CHAIRPERSON :    Okay,  tha t  i s  when you went  –  you 

approach.  

MR KOKO:    The DC,  cor rec t .  

CHAIRPERSON :    The DC,  okay.   And then Apr i l  2015,  

442?  

MR KOKO:    442.  

CHAIRPERSON :    And then a  few months la te r,  August ,  i t  10 

is  513?  

MR KOKO:    513.  

CHAIRPERSON :    Okay,  r igh t .   Con t inue?  

MR KOKO:    No,  Cha i r,  I  d id  no t  l i ke  tha t ,  I  cons ide red tha t  

a  b lackmai l  because a t  a l l  mater ia l  t imes I  was there  so  

you can imag ine  –  you cannot  imag ine ,  bu t  the  d iscuss ions  

be tween me and them was not  p leasant  and they say so  in  

par l iament  …[ in te rvenes]  

CHAIRPERSON :    Th i s  i s  now on the  17  August?  

MR KOKO:    On the  17  August .  20 

CHAIRPERSON :    Ja ,  when you had an unp leasant  

d iscuss ion?  

MR KOKO:    Cor rec t .   And they say so  and they are  cor rec t  

and,  Cha i r,  I  must  te l l  you ,  one o f  the  gent lemen,  Mr  

S teen,  I  d id  no t  in te rac t  w i th  h im,  he  was not  –  bu t  the  guy 
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tha t  I  in te rac ted  was P ierce  Marsden,  o rd ina r i l y  a  very  

p leasant  competent  guy and when  i t  rea l l y  ge ts  heated he 

w i l l  coo l  down and say bu t  Mr  Koko,  you w i l l  need to  he lp  

me here ,  you know,  he  w i l l  …[ in te rvenes]  

CHAIRPERSON :    The meet ing  was  qu i te  heated?  

MR KOKO:    Yes.  

CHAIRPERSON :    Ja .  

MR KOKO:    And he w i l l  rea l l y  …[ in tervenes]  

CHAIRPERSON :    The pressure  w i l l  go  up .  

MR KOKO:    Bu t  he  w i l l  –  very  decent  gent leman,  he  w i l l  10 

count  up  to  ten ,  I  th ink ,  take  a  deep b reath  and then come 

back aga in  and we w i l l  never  pe rsona l i se  each o ther  and  

he says so  i n  h i s  a f f idav i t  tha t  he  d id  no t  th ink  Mr  Koko – 

the  debate  d id  go  h igh ,  the  tempera tu re ,  bu t  he  d id  no t  

th ink  I  was persona l .  

CHAIRPERSON :    Okay.  

MR KOKO:    So  I  am g lad  he  says so .  

CHAIRPERSON :    Ja ,  ja .  

MR KOKO:    Ja ,   And he says in  h is  a f f idav i t  –  and I  have  

got  a  re ference,  he  thought  I  was  tak ing  the  best  in te res t  20 

o f  Eskom and any  o ther  pe rson wou ld  have done the  same.  

CHAIRPERSON :    Okay.  

MR KOKO:    And  I  respect  h im fo r  tha t ,  our  agreement  was 

very  pro fess iona l .    Cha i r,  tha t  t r igge red a  le t te r,  an  emai l  

to  me on the  Sa turday.   The f i rs t  th ing  I  d id ,  Mr  Se leka  
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asked,  I  want  to  Mr  S i lanko I  sa id  we need a  lega l  op in ion  

…[ in tervenes]  

CHAIRPERSON :    Hang on now,  you say tha t  t r igge red,  

tha t  be ing  the  le t te r  o f  20?  

MR KOKO:    Yes,  yes .  

CHAIRPERSON :    From the  rescue prac t i t ioners?  

MR KOKO:    Yes,  yes ,  yes .  

CHAIRPERSON :    Ja .  

MR KOKO:    He t r iggered f rom me to  approach Mr  S i lanko.  

CHAIRPERSON :    Ja .  10 

MR KOKO:    I  sa id ,  Mr  S i lanko,  I  need a  lega l  op in ion  on  

…[ in tervenes]  

CHAIRPERSON :    Bu t  jus t  comple te  your  desc r ip t ion  o f  

what  you r  react i on  was to  th is  in te r im,  th is  [ inaud ib le  –  

speak ing  s imul taneous ly ]  

MR KOKO:    Cha i r,  i t  was a  fo rm(?)  o f  be t raya l ,  I  fe l t  that  

Opt imum was ex tor t ing  –  behaved l i ke  ex to r t ion is ts  and  

they were  no t  negot ia t ing  and I  w i l l  take  you to  the  le t te r  o f  

the  24 t h  now.   They are  s imp ly  say ing  le t  us  –  Mr  Koko,  we 

are  go ing  to  in te rac t  w i th  you in  good fa i th  bu t  the  CSA 20 

must  be  amended,  the  pr ice  mus t  be  442,  the  pena l t ies  

must  be  sc rapped .   I f  you  do not  en ter ta in  tha t… 

CHAIRPERSON :    No,  bu t  tha t  t ime the  p r ice  was h igher  

now,  no t  442.  

MR KOKO:    Bu t  tha t  t ime was 513 .  
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CHAIRPERSON :    Ja .  

MR KOKO:    I f  you  do not  do  tha t  we w i l l  pu t  the  bus iness 

in  l iqu ida t ion .   That  was the i r  a im .   G ive  us  513,  te rm inate  

the  pena l t ies ,  g ive  us  addendum four  and i f  we do not  do 

tha t ,  we w i l l  l i qu ida te .  

CHAIRPERSON :    Was addendum 4 d i f fe ren t  f rom the  

in te r im agreement?  

MR KOKO:    Addendum 4 was the  product  o f  the  

coopera t ion  ag reement .  

CHAIRPERSON :    Okay.  10 

MR KOKO:    I t  was s t i l l  i n  d ra f t  fo rm.  

CHAIRPERSON :    And i t  was con templa t ing  what  p r ice  a t  

tha t  s tage?  

MR KOKO:    442.  

CHAIRPERSON :    442,  oh ,  okay.   But  o f  course  in  August ,  

f rom August  20  they were  now ta lk ing  about  513.  

MR KOKO:    513,  cor rec t ,  co r rec t .  

CHAIRPERSON :    Okay.  

MR KOKO:    I  then wro te  a  le t te r  on  a  Saturday a f te r  

b r ie f ing  counse l  to  ge t  us  a  sen ior  op in ion ’s  counse l .  (s ic )   20 

And tha t  le t te r ,  Cha i r ,  you w i l l  f ind  i t  in  bund le  18(b )  page  

1577.  

ADV SELEKA SC :    Sor ry ,  we can make cop ies  now,  Mr  

Koko.  

CHAIRPERSON :    18(b )  what  page? 
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MR KOKO:    1577.  

CHAIRPERSON :    Th i s  wou ld  now be the  Satu rday a f te r  the  

20  August .   No,  I  do  no t  have i t  in  (b )  i t  must  be  in  (c ) .   I  

do  no t  have tha t  page under  bund le  15 .  

MR KOKO:    I t  i s  bund le  18 ,  Cha i r ,  18(b ) .  

CHAIRPERSON :    Oh,  you sa id  15 .  

MR KOKO:     I  am sor ry ,  18 (b)  1577.   Cha i r ,  when peop le  

ta lk  -  you know,  one o f  the  th ings I  do  is  i t ,  you  know,  

when i t  comes to  these mat te rs ,  I  rea l l y  s leep w i th  a  c lear  

consc ience hav ing  been th rough th is  p rocess and one o f  10 

the  le t te rs  tha t  makes me s leep w i th  a  c lear  consc ience is  

what  you w i l l  f ind  in  1577,  my in te res t  a t  a l l  mate r ia l  t imes  

was not  to  ac t  in  the  in te res ts  o f  any o ther  th i rd  pa r t ies  bu t  

in  the  in te res t  o f  Eskom and tha t  was based on the  fac t  

tha t  I  have been  in  Eskom fo r  years  and I  know what  the  

cont rac ts  say.   Some o f  them becomes Eskom way  o f  l i fe .   

You do not  even know what  you have them,  you know but  

th is  i s  how Eskom works ,  you know,  the  Eskom way,  we  

ca l l  i t  the  Eskom way.   So what  you see in  1577 is  what  I  

knew was in  the  cont rac t .  20 

CHAIRPERSON :    So you wro te  th is  emai l  to  Mr  Br ian 

Mole fe  and you cop ied  Mr  Neo S i lanko.  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    And you say:  

“Sub jec t :   Memorandum f rom Counse l . ”  
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Eskom wr i te  re la t ing  to  Opt imum bus iness rescue.   Do you 

want  to  read i t  in to  the  record?  

MR KOKO:    Cor rec t ,  Cha i r .  

CHAIRPERSON :    Ja .  

MR KOKO:    I  say :  

“Ch ie f…”  

I  normal ly  ca l l  B r ian  Legoa.   So I  say :  

“Ch ie f ,  I  gave ins t ruc t ions to  the  lawyers  to  make 

app l i ca t ions fo r  a  cour t  in te rd ic t  and to  a lso  remove 

the  appo in ted  bus iness rescue prac t i t ioners  fo r  10 

Opt imum Mine.   I  regre t  to  te l l  you  tha t  we are  no t  

go ing  to  cour t  as  ye t  because o f  the  adv i ce  

prov ided by  counse l .   Counse l  has  prov ided us  w i th  

lega l  op t ions ava i lab le  to  us .   See the  a t tached 

memorandum. ”  

And I  go  to  i t .  

“As  th ings s tand,  our  degrees o f  f reedom are  ve ry  

l im i ted .   The prac t i t ioners  have g iven us  a  propose  

in te r im agreement  tha t  w i l l  i ncrease the  coa l  cos ts  

f rom R165 per  ton  to  R513 per  ton .   They have  20 

g iven us  un t i l  Monday to  accept  the  te rms and 

cond i t ions  o f  the  proposed in te r im agreement ,  

fa i l ing  w ish  they w i l l  cance l  the  coa l  supp ly  

agreement  w i th  Eskom.   The idea ins tead fo r  us  to  

acqu i re  the  m in ing  r igh ts  f rom Opt imum Mine and  
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appo in t  a  cont rac t  m iner  to  m ine coa l  on  our  beha l f .   

The lawyers  do  not  be l ieve  th is  is  poss ib le .   I  w i l l  

ca l l  you  to  d iscuss ou r  op t ions. ”  

Cha i r ,  le t  us  go  to  the  memorandum and I  w i l l  d i rec t  you  

spec i f i ca l l y  to  –  I  th ink  le t  us  go  to  page  –  the  

memorandum …[ in tervenes]  

CHAIRPERSON :    Bu t  even before  you go there ,  you r  

a t t i tude based on  what  you tes t i f ied  two days ago,  i f  I  am 

not  m is taken,  wou ld  have been – i t  i s  no t  open to  them to  

cance l  …[ in te rvenes]  10 

MR KOKO:    Exact ly ,  Cha i r ,  exact ly .  

CHAIRPERSON :    Because the  ag reement  be tween  Eskom 

and Opt imum Mine in  regard  to  the  coa l ,  the  CSA,  does not  

a l low tha t .  

MR KOKO:    Exact ly ,  Cha i r .  

CHAIRPERSON :    I f  they  aggr ieved there  is  a  rou te  tha t  i s  

p rov ided wh ich  wou ld  enab le  a  new th i rd  par t y  who is  

acceptab le  to  bo th  par t ies  to  dec ide  whether  they have  

good grounds or  no t  to  be  aggr ieved.  

MR KOKO:    Exact ly ,  Cha i r .  20 

CHAIRPERSON :    Ja ,  okay,  cont inue.  

MR KOKO:    And,  Cha i r ,  I  w i l l  no t  take  you  to  the  

coopera t ion  agreement  bu t  i f  Mr  Se leka do tha t ,  I  w i l l  show 

you someth ing  there  tha t  aggr ieved me the  most .  

CHAIRPERSON :    Ja .  
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MR KOKO:    In  the  coopera t ion  ag reement  we say Opt imum 

has accrued the  r igh ts  to  cance l  the  cont rac t .   In  the 

coopera t ion  ag reement .   Where  do  they de r ive  tha t?  

CHAIRPERSON :    Yes.  

MR KOKO:    I  w i l l  no t  take  you  there  bu t  i f  you  go in to  

there  you w i l l  f ind  i t .  

CHAIRPERSON :    Yes.  

MR KOKO:    The  par t ies  have accrued r igh t  inc lud ing  the  

r igh ts  …[ in te rvenes]  

CHAIRPERSON :    To  cance l .  10 

MR KOKO:    To  cance l  the  cont rac t .   There  is  no  such.  

CHAIRPERSON :    Bu t  your  concern  there  I  guess is  the  

fac t  tha t  peop le  on  the  Eskom s ide  adopted tha t ,  have 

agreed to  tha t  approach.  

MR KOKO:    Exact ly .  

CHAIRPERSON :    Ja .  

MR KOKO:    Exact ly ,  Cha i r .  

CHAIRPERSON :    Okay,  le t  us  cont inue,  the  memorandum 

is  there ,  page 1578.  

MR KOKO:    And tha t  i s  a  lega l  op in ion  f rom a  sen ior  20 

counse l ,  i f  I  can  –  i t  i s  Mr  Se leka ’s  co l league.   I f  I  can… 

CHAIRPERSON :    Bu t  i t  no t  h im,  hey?  

MR KOKO:    No,  no ,  no ,  no .   I  know –  I  have got  used to  

the  lawyers  ca l l ing  each o ther  co l leagues,  lawyers… 

CHAIRPERSON :    Ja ,  ja ,  ja .  
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MR KOKO:    I f  i t  i s  no t  the  r igh t  th ing  I  w i l l  no t  use  i t .   

Cha i r ,  i f  you  go to  page 1599.  

CHAIRPERSON :    Ja .   1599?  

MR KOKO:    Yes.  

CHAIRPERSON :   Yes.   

MR KOKO:    You w i l l  see  the  names o f  the  counse l .  

CHAIRPERSON :    The counse l ,  ja .  

MR KOKO:    I  cannot  p ronounce tha t .  

CHAIRPERSON :    Ja ,  I  th ink  i t  must  be  Luder i t z  SC.  

MR KOKO:    I t  i s  a  d i f f i cu l t  name fo r  me.  10 

CHAIRPERSON :    Ja .   You are  on  pa rag raph 7 .1 ,  s ta r t ing  

f rom there?  

MR KOKO:    No,  no ,  I  want  to  read  paragraph 6 .1 ,  Cha i r .    

CHAIRPERSON :    Yes.  

MR KOKO:    In  paragraph 6 .1  dea ls  w i th  the  acqu is i t ion  o f  

the  m in ing  r i gh ts .  

CHAIRPERSON :    Ja .   

MR KOKO:    “The  CSA a f fo rds  Eskom the  r igh t  to  acqu i re    

the  m in ing  venture  fo r  CM on te rms regu la ted  by  the  

coa l  supp ly  agreement .   The coa l  supp ly  ag reement   20 

has however  been suspended and  so  too  Eskom’s  

cont rac tua l  r igh ts  to  acqu i re  the  m ine.   In  the  event  

o f  the  cance l la t i on  o f  the  coa l  supp ly  agreement  

Eskom wi l l  have no enfo rceab le  cont rac tua l  r igh t  to  

acqu i re  the  m ine. ”  
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Now –  and,  Cha i r ,  th is  i s  my propos i t ion  to  you,  t ha t  the  

on ly  reason –  and Ivan Glasenberg  in  paragraph 31 o f  h is  

cont rac t  d i rec ted  tha t  they go  fo r  bus iness  rescue 

prac t i t ioners  because he says he  unders tood i t  tha t  they  

are  ab le  to  suspend and cance l  the  cont rac t ,  the  coa l  

supp ly  agreement .  

CHAIRPERSON :    I  am sor ry ,  jus t  repeat  tha t?  

MR KOKO:    The on ly  reason in  Mr  Ivan G lasenberg ’ s  

a f f idav i t  tha t  he  says …[ in tervenes ]  

CHAIRPERSON :    Why they went  fo r… 10 

MR KOKO:    Why  they went  fo r  bus iness rescue.  

CHAIRPERSON :    Ja .  

MR KOKO:    He says he  unders tood tha t  they can – they  

have the  r igh t  to  suspend and cance l  the  CSA.  

CHAIRPERSON :    The CSA,  okay.  

MR KOKO:    That  i s  what  he  says.  

CHAIRPERSON :    Yes.  

MR KOKO :    And the  on ly  reason I  th ink  he  d id  tha t  i s  

because he knew tha t  we wou ld  s tep  in  to  exerc ise  our  

r igh t  in  te rms o f  the  coa l  supp ly  ag reement  to  take  over  the  20 

r igh t .  

CHAIRPERSON :    Yes.  

MR KOKO:    Bu t  once he suspended we cannot  and  tha t  i s  

why I  say  in  my emai l  to  Mr  Mole fe  …[ in tervenes]  

CHAIRPERSON :    We cannot .  
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MR KOKO:    We cannot .  

CHAIRPERSON :    Ja .  

MR KOKO:   Based on the  adv ice  g iven by  counse l .   I  am 

not  one o f  those execut ives  who do not  take  adv ice .   

CHAIRPERSON :    Ja .  

MR KOKO:    I  sa id  le t  us  go  to  cour t  bu t  once I  go t  

…[ in tervenes]  

CHAIRPERSON :    Lega l  adv i ce .  

MR KOKO:    Lega l  adv i ce  I  rea l i se  rush ing  to  cour t… 

CHAIRPERSON :    Ja ,  ja .   Wel l ,  on  the  face  o f  i t  i t  makes  10 

sense.   I f  en ter ing  bus iness rescue suspends such 

agreements  i t  makes sense to  say we l l ,  you  cannot  

thereaf te r  and wh i le  the  suspens ion  is  in  p lace ,  purpor t  to  

exerc ise  r igh ts  t ha t  a re  in  the  agreement  because even 

tha t  r igh t  i s  suspended.  

MR KOKO:    Yes.  

CHAIRPERSON :    Ja ,  ja ,  ja .   

MR KOKO:    Yes,  tha t  i s  what  I  th ink ,  Cha i r .  

CHAIRPERSON :    Ja .  

MR KOKO:    What  then happens is  tha t  we had no cho ice  20 

and I  sa id  in  my emai l  to  Mr  Mole fe  and I  to ld  h im,  Cha i r ,  

we have no cho ice ,  our  degrees o f  f reedom are  l im i ted ,  we  

cannot  go  to  cour t .  

CHAIRPERSON :    Ja .  

MR KOKO:    And we have to  f ind  a  decent  way to  ge t t ing  
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back to  Opt imum.  

CHAIRPERSON :   Ja .    

MR KOKO:    Because the  …[ in te rvenes]  

CHAIRPERSON :    They a re  in  a  corner  now.  

MR KOKO:    They are  in  a  corner ,  the  be l t  i s  no t  runn ing ,  

so  we have to  reach out  to  G lencore ,  we have  -  th is  i s  the  

on ly  way we had to  do  and Mr  Mole fe  ag reed w i th  me.   

Cha i r ,  I  do  no t  know who in i t ia ted  the  meet ing .   Whether  i t  

i s  me –  they say i t  i s  them,  I  th ink  i t  i s  me,  bu t  i t  does not  

mat te r .    10 

CHAIRPERSON :    Ja .  

MR KOKO:    So  eventua l l y ,  I  remember  ta lk ing  to  the  CEO 

of  OCM.  

CHAIRPERSON :    Mr  Ephron.  

MR KOKO:    Mr  Ephron.   We ar ranged a  meet ing  on  the  3 

November .    

CHAIRPERSON :    Ja ,  fo r  the  3  November .  

MR KOKO:    3  September .  

CHAIRPERSON :    Ja .  

MR KOKO:    And in  tha t  3  September  i t  i s  me who sa id  you  20 

know,  th is  bus iness rescue has upset  me so  much,  we are  

no t  go ing  to  en ter ta in  h im,  our  so lu t ion  w i l l  come out  of  

G lencore .  

CHAIRPERSON :    Oh,  i s  tha t  where  you d id  no t  want  to  

meet  w i th  the  prac t i t ioners?  
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MR KOKO:    Cor rec t .  

CHAIRPERSON :    That  was because th is  i s  what  they have  

done.  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    Ja ,  okay,  so  you wanted to  ta lk  to  

…[ in tervenes]  

MR KOKO:    G lencore .  

CHAIRPERSON :    Mr  Ephron,  ja .  

MR KOKO:    Mr  Ephron,  yes .  

CHAIRPERSON :    Ja ,  okay,  ja .  10 

MR KOKO:    Yes.   Aga in  the  meet ing  was not  n ice ,  I  d id  

no t  ta lk ,  I  do  no t  ta lk  when my boss i s  in  the  room,  I  on ly  

speak when spoken to .  

CHAIRPERSON :    Yes.  

MR KOKO:    Bu t  i t  was …[ in te rvenes]  

CHAIRPERSON :    So  i t  was you,  Mr  Mole fe  f rom Eskom’s 

s ide .  

MR KOKO:    I t  was me,  Mr  Br ian  Mole fe .   I  th ink  there  

were  on ly  th ree  o f  us  in  tha t  meet ing .  

CHAIRPERSON :    Okay,  f rom Eskom or…? 20 

MR KOKO:    No ,  no ,  no ,  f rom Eskom i t  was me and Mr  

Mole fe .  

CHAIRPERSON :    Okay,  okay.  

MR KOKO:    And then i t  was Mr  Ephron.  

CHAIRPERSON :    Ja .  
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MR KOKO:    Because we d id  no t  a l low the  bus iness  rescue 

to  come in ,  I  do  no t  remember  the  fou r th  person  in  the  

meet ing ,  I  th ink  i t  was …[ in tervenes]  

CHAIRPERSON :    Ja ,  ja ,  bu t  you prov ide  the  reasons why 

you d id  no t  want  the  bus iness prac t i t ioners .  

MR KOKO:    Yes.  

CHAIRPERSON :    Because by  pu t t ing  –  or  ra ther  –  we l l ,  

ac tua l l y  because they demanded …[ in tervenes]  

MR KOKO:    513.  

CHAIRPERSON :   Bu t  the  peop le  who put  the  company in  10 

bus iness rescue were  no t  the  bus iness prac t i t ioners ,  i t  was  

Ephron tha t  you wanted to  ta lk  to .    

MR KOKO:    Yes,  yes ,  yes .    

CHAIRPERSON :    Ja .  

MR KOKO:    And remember  tha t  when he d id  tha t  he  d id 

no t  g ive  me the  p r iv i lege to  ta lk  to  h im.  

CHAIRPERSON :    Ja .  

MR KOKO:    He d id  no t  even p i ck  up  the  ca l l  and say  l i s ten  

…[ in tervenes]  

CHAIRPERSON :    Ja  bu t  what  I  am say ing  is ,  on  re f lec t ion ,  20 

the  bus iness rescue prac t i t ioners  were  no t  the  peop le  you 

were  supposed to  be  upset  w i th ,  i t  was G lencore ,  i t  was  

Ephron,  the  ones you wanted to  meet .  

MR KOKO:    Cha i r ,  I  to ld  you tha t  in  the  heated moments  

w i th  the  bus iness  rescue p rac t i t ioners ,  we w i l l  a l l  hug and  
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c ry  together .  

CHAIRPERSON :    Ja ,  ja .  

MR KOKO:    So  I  accept  tha t .  

CHAIRPERSON :    Okay.  

MR KOKO:    And  when Mr  Se leka  sa id  yesterday i t  i s  no t  

G lencore  tha t  cance l led  tha t  bus iness rescue,  I  sa id  yes 

and I  pu t  a  [ ind is t inc t ]  w i th  bu t  I  knew where  he  was 

get t ing  to ,  he  was mak ing  a  d is t inc t ion  tha t  the  peop le  in  

charge a t  the  t ime was the  bus iness rescue prac t i t ioners  

bu t  the  peop le  who put  i t  there  was  – so  I  accept  tha t .  10 

CHAIRPERSON :    Ja ,  ja .   Okay,  le t  us  wrap up now 

because we …[ in tervenes]  

MR KOKO:    So  I  am done,  Cha i r .  

CHAIRPERSON :    You are  done now.  

MR KOKO:    So  the  on ly  th ing  tha t  I  w i l l  re fe r  to  i s  the  –  

now we entered i n to  an  in te r im agreement  …[ in tervenes]  

CHAIRPERSON :    Now te l l  me fo r  the  sake o f  

comple teness the  ou tcome o f  tha t  meet ing ,  the  3 

September .  

MR KOKO:    So  the  in te r im agreement ,  the  ou tcome o f  tha t  20 

meet ing  is  recorded in  a  document  ca l led  PMM8.  

CHAIRPERSON :    Yes.  

MR KOKO:    I t  i s  in  bund le  15 ,  PM8.  

CHAIRPERSON :    I f  we do not  go  there ,  i f  you  remember  

what  i t  i s ,  tha t  i s  f ine .  



19 MAY 2021 – DAY 398 
 

Page 145 of 383 
 

MR KOKO:    So a l l  what  i t  sa id  i s  tha t  they w i l l  supp ly  

Eskom wi th  coa l  a t  o r ig ina l  p r ice  o f  R154 per  ton ,  they w i l l  

do  so  fo r  60  days and tha t  60  days – and tha t  was s igned  

on the  22  September .  

CHAIRPERSON :    Ja .  

MR KOKO:    And i t  was e f fec t i ve  f rom the  4  September  

un t i l  the  4  November .  

CHAIRPERSON :    Okay,  tha t  i s  f ine .  

MR KOKO:    That  was the  …[ in tervenes]  

CHAIRPERSON :    Okay,  tha t  i s  the  ou tcome o f  tha t  10 

meet ing .  

MR KOKO:    Ja .   Cha i r ,  I  am where  Mr  Se leka was.  

CHAIRPERSON :    Okay,  a l r igh t .  

MR KOKO:    Th i s  i s  where  I  was  and I  cou ld  no t  answer  

h im d i rec t l y  un t i l  we get  …[ in tervenes]  

CHAIRPERSON :    Wi thout  go ing  back to… 

MR KOKO:    Wi thout  go ing  to  how we ended up.  

CHAIRPERSON :    How [ inaud ib le  –  speak ing  

s imul taneous ly ]  

MR KOKO:    Because now the  quest ion  becomes,  d id  we 20 

have an emergency o r  no t?   And how d id  –  what  was the  

scope o f  the  coopera t ion  agreement  and then I  was go ing  

to  re fer  –  now I  can ta lk  to  i t  w i thout  re fe r r ing  to  i t .  

CHAIRPERSON :    Ja .   Okay,  no t ,  tha t  i s  f ine .   Mr  Se leka.   

I t  has  been qu i te  a  wa i t  on  your  par t  bu t  I  do  want  to  say 
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tha t  I  th ink  tha t  the  issues tha t  Mr  Koko has dea l t  w i th  

appears  to  me to  be  leg i t imate  i ssues to  ra i se .   They  th row 

cer ta in  l igh t  on  cer ta in  th ings.   Ja ,  okay,  le t  us  cont inue.  

ADV SELEKA SC :    Yes.  The  document  wh ich  Mr  Koko  

wanted to  re fer  the  Cha i rpe rson to ,  cop ies  o f  tha t  have 

been made so  …[ in tervenes]     

CHAIRPERSON :    You want  to  pu t  on  record  where  i t  i s  to  

be  found?  The one tha t  he  was read ing?  

ADV SELEKA SC :    Yes,  wh ich  he  sa id  …[ in tervenes]  

CHAIRPERSON :    The in te r im agreement?  10 

ADV SELEKA SC :    Sor ry ,  Cha i r .   Which  he  sa id  i t  was an  

a t tachment  to  Mr  P ierce  Marsden ’s  a f f idav i t .  

CHAIRPERSON :    He sa id  i t  i s  a  le t te r  and then in  the  

in te r im agreement .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja .  

MR KOKO:    Cha i r ,  there  is  a  be t te r  p lace  to  p lace  i t  

because i t  i s  an  a t tachment  to  the  le t te r  tha t  i s  a l ready on 

record .  

CHAIRPERSON :    Bu t  Mr  Marsden ’s  a f f idav i t ,  i f  i t  i s  20 

somewhere  in  the  bund le  tha t  i s  f ine .  

MR KOKO:    Oh yes.   No,  i t  i s ,  Cha i r .  

ADV SELEKA SC :    Save to  po in t  ou t ,  Mr  Koko,  I  th ink  the  

ca l cu la t ion  o f  R513 per  ton  you have ca lcu la ted  i t  yourse l f .  

MR KOKO:    Oh,  ja ,  Cha i r .   I  d id  no t  ca lcu la te  i t ,  i t  i s  a  
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g iven.   I  jus t  showed you how i t  go t  there .  

CHAIRPERSON :    Ja .  

MR KOKO:    So  they way you do i t ,  the  pr ice  i s  there ,  

R22.30,  am I  r igh t?  

ADV SELEKA SC :    R22.30.  

MR KOKO:    Per  k i lo jou le .  

ADV SELEKA SC :    K i lo jou le .  

MR KOKO:    So  i f  you  conver t  to  mass i t  i s  513.  

ADV SELEKA SC :    Yes,  so  what  I  am say ing  to  you is  the  

ca l cu la t ion  ar r i v ing  a t  513 is  no t  in  the  document ,  you d id  10 

i t  yourse l f .  

MR KOKO:    Ja ,  yes  bu t  what  I  am say ing  to  you is ,  energy  

is  mass and tha t  i s  the… 

CHAIRPERSON :    Okay,  no ,  tha t  i s  f ine .   But  le t  me sum 

up the  po in ts  you have sought  to  make w i th  regard  to  the  

t ra i l  tha t  we have  fo l lowed.   As  I  unders tand i t ,  i t  amounts  

to  the  fo l low ing tha t  you say,  one –  I  am now l ink ing  i t  w i th  

par t  o f  what  you sa id  two days ago.  

1 .  Any par t y  tha t  was aggr ieved in  te rms o f  the  CSA 

was not  a l lowed to  cance l  the  CSA,  the i r  remedy were  20 

those prov ided fo r  in  the  CSA.  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    Which  inc lude in  cer ta in  c i rcumstances,  

a rb i t ra t ion .  

MR KOKO:    Cor rec t .  
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CHAIRPERSON :    As  fa r  as  Eskom is  concerned,  when i t  

comes to  coa l  be ing  supp l ied  tha t  d id  no t  meet  the  

spec i f i ca t ions i t  inc luded re jec t ing  the  coa l  o r  p r io r  to  the  

se t t lement  ag reement ,  a rb i t ra t ion  se t t lement  ag reement ,  

g iv ing  no t ice  to  OCM wi th in  15  days bu t  a f te r  the  

se t t lement  agreement ,  tha t  was superseded by  new 

ar rangement  and tha t  new ar rangement  was tha t  the  

spreadsheet  tha t  wou ld  be  exchanged ear ly  wou ld  be  

regarded as  compl iance.  

MR KOKO:    Cor rec t .  10 

CHAIRPERSON :    And tha t  i s  one,  two you are  say ing  tha t  

OCM be ing  aware  o f  the  ava i lab i l i t y  o f  the  arb i t ra t ion  rou te  

d id  take  s teps to  pursue tha t  rou te  bu t  d id  no t  pu rsue i t  to  

f ina l i t y .  

MR KOKO:    Cor rec t .  

CHAIRPERSON :    And you say the  reason why,  as  fa r  as  

you were  concerned,  they d id  no t  do  tha t  i s  because they 

knew they had no  case.  

MR KOKO:    Cor rec t .  

CHAIRPERSON:    They wou ld  lose  arb i t ra t ion .   20 

MR KOKO:    Cor rec t .   

CHAIRPERSON:    And then you make the  po in t  tha t  f rom 

your  po in t  o f  v iew –  we l l  you a lso  say,  those w i th in  Eskom, 

who were  -  whose duty  i t  was to  en force  pena l t ies ,  

suspended the  en forcement  o f  pena l t ies  w i thout  
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au thor isa t ion .   

MR KOKO:    Cor rec t ,  Cha i r.   

CHAIRPERSON:    And then you say when OCM compla ined 

about  the  pr ice  in  2014,  you approached BTC,  the  Board  

Tender  Commi t tee  and sought  a  mandate ,  wh ich  wou ld  

accommodate  or  wou ld  enab le  you  to agree to  the  proposa l  

f rom OCM.    

We -  in  te rms o f  an  inc rease on the  pr ice .  

MR KOKO:    Cor rec t ,  Cha i r.  

CHAIRPERSON:    And ac tua l l y  even i f  they  ask  fo r  a  l i t t le  10 

more ,  you cou ld  s t i l l  have agreed to  g ive  i t .  

MR KOKO:    Cor rec t .   

CHAIRPERSON:    Bu t  you say,  those who were  negot ia t ing  

w i th  tha t  mandate  was g i ven  and those who were 

negot ia t ing  w i th  OCM which  were  under  your  team,  I  th ink ,  

under  your  team,  under  your  leadersh ip .  

MR KOKO:    Cor rec t .   

CHAIRPERSON:    You do not  know what  happened but  

la te r  on ,  they came back and sa id  OCM one a t  442 as  a 

pr ice .  20 

MR KOKO:    Cor rec t ,  Cha i r.   

CHAIRPERSON:    Ja ,  okay,  a l r igh t  a  you s i t  there  you do  

not  know what  d i f f i cu l t ies  i f  any,  there  were  in  p inn ing  

down OCM to  the  proposa l  tha t  they had made ear l ie r  on .  

MR KOKO:    Cor rec t ,  Cha i r.   
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CHAIRPERSON:    And you say,  thereaf te r  OCM moved  

even f rom 442 to  513.   

MR KOKO:    Cor rec t ,  Cha i r.   

CHAIRPERSON:    And,  o f  course ,  once OCM was  under  

bus iness rescue,  you were  adv i sed tha t  Eskom cou ld  no t  

take  ove r  the  m ine.   

MR KOKO:    Cor rec t ,  Cha i r.   

CHAIRPERSON:    And tha t  i s  what  happened.   

MR KOKO:    Cor rec t ,  Cha i r.   

CHAIRPERSON:    And you say the  dec is ions tha t  were  10 

taken to  pu rsue the  c la im o f  pena l t ies  were  because o f  

adv ice ,  lega l  adv i ce  tha t  was g i ven  t  Eskom.  

MR KOKO:    Cor rec t ,  Cha i r.   

CHAIRPERSON:    Okay,  d id  I  leave out  anyth ing?  

MR KOKO:    Yes,  and tha t  i s  because I  d id  no t  te l l  you .  

CHAIRPERSON:    Ja ,  okay.  

MR KOKO:    So  on the  20 t h  o f  Ju ly  2015 when I  came back  

f rom suspens ion ,  I  conf ron ted  Mr  Bester  about  the  

ou tcome,  I  sa id  Beste r  you went  w i th  me to  the  BTC in  

2014.   You showed me the  proposa l  o f  OCM a po l i cy  -  and 20 

Cha i r,  by  the  way,  I  asked your  lega l  team how they wanted 

to  a t tach  tha t  p roposa l .   

CHAIRPERSON:    Ja ,  i t  wou ld  be  good i f  we have i t .  

MR KOKO:    I  asked and I  wro te  to  your  lega l  team and I  

d id  no t  ge t  i t .   You showed me th is  p roposa l ,  we debated.   
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We made a  conc lus ion .   We compromised,  f i rs t  be tween  

the  two  o f  us  we  reached  a  compromise  before  we  go to  

the  Board .  Now I  come back,  you want  442,  no t  a  n ice  

d iscuss ion  he  chose to  res ign .   He fe l t  uncomfor tab le ,  and  

he res igned ins tead o f  answer ing  my quest ions.   

CHAIRPERSON:    So he d id  no t  exp la in  what  happened? 

MR KOKO:    He  res igned.   He wr i tes  in  h is  a f f idav i t ;  Mr  

Koko was ask ing  too  much,  too  many quest ions.   Mr  Koko 

was ask ing  too  many quest ions o f  de ta i l s  and ask ing  too  

many documents .  10 

CHAIRPERSON:    Bu t  tha t  i s  what  you were  ask ing  you 

say.  

MR KOKO:    And  tha t  i s  what  I  was ask ing  and he says i t ,  

he  says  I  was ask ing  fo r  t he  repor t  o f  Nedbank.   Th is  i s  

responses –  he  was say ing  to  me but  th is  442 was 

rev iewed by…[ in tervene]  

CHAIRPERSON:    Nedbank.  

MR KOKO:    I  sa id  g ive  me tha t  Nedbank repor t .   

CHAIRPERSON:    Ja .    

MR KOKO:    G ive  i t  to  me le t  me go and look a t  i t  myse l f .   20 

CHAIRPERSON:    And you never  go t  i t .  

MR KOKO:    Ti l l  today,  I  have never  go t  i t ,  I  go t  i t  f rom the  

Commiss ion .   The bas is  po in t  repor t ,  I  never  go t  i t  un t i l  

today.   I  never,  never  go t  i t .  

CHAIRPERSON:    Okay,  a l r igh t .   We wi l l  now make qu i te  
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some p rogress because we have  covered what  Mr  Koko  

w ish  to  dea l  w i th  f i rs t  be fore  dea l ing  w i th  quest ions.   So Mr  

Se leka.  

MR KOKO:    I  apo log i se  fo r  d i s rup t ing  you,  s i r,  Mr  Se leka.  

ADV SELEKA SC:    Yes,  Cha i r  can we go to  Bund le  EB15  

Docket  B .  

CHAIRPERSON:    Bund le?  

ADV SELEKA SC:    Eskom Bund le  15 ,  Docket  B .  

CHAIRPERSON:    Ja ,  okay,  a l r igh t .   

MR KOKO:    Cor rec t ,  Cha i r.   10 

ADV SELEKA SC:    I  am on ly  go ing  to  touch on  cer ta in  

quest ions you were  ask ing  Mr  Koko and see whether  there  

are  no  exp lanat ions f rom h im.   One o f  them is  where  you  

were  ask ing  why  the  increase f rom -  what  i s  i t?   What  

was…[ in te rvene]  

CHAIRPERSON:    285,  and then to  442.   

ADV SELEKA SC:    Yes,  why cou ld  they no t  cont inue the i r  

agreement .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Yes,  now Mr  Koko le t  us  go  back to  the 20 

document  you were  read ing  f rom,  wh ich  is  approva l  o f  a  

negot ia ted  ou tcome.   You re fer red  to  the  Cha i rpe rson to 

page 786.  

CHAIRPERSON:    786?  

ADV SELEKA SC:    786.  
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CHAIRPERSON:    O f  Bund le  15B.   

ADV SELEKA SC:    O f  Bund le  15B ,  so  you read f rom there .   

Le t  us  go  to  794,  and I  jus t  want  to  ask  fo r  your  comment  

on  th is  because there  are  pa rag raphs there  in  794,  

par t i cu la r l y  the  las t  th ree  paragraphs.   I t  says :  

“PED engaged  the  serv i ces  o f  independent  

corpo ra te  f inance  adv isors ,  [Nedbank] ,  cap i ta l  and  

bas is  po in ts  to  conduct  the  f inanc ia l  due d i l igence  

on Opt imum’s  cost  ment ioned above.   The pr ice  

o f fe rs  fo r  the  coa l  tha t  meets  Hendr ina ’s  h ighest  CV  10 

spec i f i ca t ion  is  R442 per  ton  un t i l  2018,  wh ich  

Opt imum has ind ica ted  does not  inc lude a  marg in  

and th i s  has been ve r i f ied  by  the  independent  

f inanc ia l  adv isors .  The p r ice  post  2018 is  R475 pe r  

ton  wh ich  exc ludes a  marg in  o f  20%.  The 

conc lus ion  f rom the  independent  corpora te  f inance  

adv isors  was  tha t  based  on min ing  and  

benef ic ia t ion  costs  fo r  the  coa l  qua l i t y  spec i f i ca t ion  

and cash requ i rements  tha t  Hendr ina  ag reed on the  

pr ice  o f  R442 pe r  ton  o f fe red  by  Opt imum,  fo r  a  CV 20 

o f  23 .5  MJ/k i log rams dry  bas is  i s  cos t  re f lec t i ve  and 

they are  in  agreement  w i th  how the  costs  have been 

a l loca ted  to  p roduce the  coa l  fo r  Eskom in  

compar ison,  PED approved mandate  was to  

negot ia te  a  rea l  base o f  R296,30 per  ton  Augus t  
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2014,  money va lues fo r  a  CV o f  22 .8  MJ/KG on the  

dry  bas is . ”  

And then they conc lude there  in  t ha t  pa ragraph.   Was th i s  

no t  the  reason fo r  the  change in  the  pr i ce  or  the  p roposed  

pr ice?  

MR KOKO:    Cha i r,  le t  us  say tha t  was the  reason why is  

no t  w i th in  your  mandate .   You have got  a  mandate .   

ADV SELEKA SC:    Okay,  i f  tha t  i s  the  answer  tha t  i s  f ine .  

MR KOKO:    So ,  why go and ac t  ou ts ide  the  manda te .  

CHAIRPERSON:    Ja .  10 

MR KOKO:    You came and sa id  you have got  a  p roposa l  

f rom OCH of  296 .   We took tha t  p roposa l  to  the  Board  on  

the  bas is  o f  wh ich  we get  g iven a  mandate .   I f  you  s tay  

w i th in  tha t  mandate ,  the  Board  says do  not  come to  us ,  

jus t  s ign .  

CHAIRPERSON:    Bu t  a lso  Mr  Se leka is  there  a  p lace  

where  they exp la in  what  happened a f te r  they were  g iven  

the  mandate  to  -  by  the  BTC,  d id  they meet  and they had  

d iscuss ions,  and  how d id  the  p roposa l  o f  285 get  no t  

accepted.   20 

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    I s  there  a  p lace where  they exp la ined 

tha t ,  as  fa r  as  you have been…[ in tervene]  

MR KOKO:    No,  Cha i r.   

ADV SELEKA SC:    Cha i r  what  I  have been ab le  to  see 
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because th is  i s  ev idence in  phase one is  tha t  they engaged 

us  they say here  the  se rv i ces  o f  independence co rpora te  

f inance adv isors ,  Nedbank cap i t a l  on  bas i s  po in ts  to  

de termine –  to  do  f inanc ia l  due d i l igence.  

CHAIRPERSON:    What  was –  i t  was what  one  wou ld  

expect  i s  tha t  i f  you  a re  in  negot ia t ions  w i th  an  ou ts ide  

par ty,  you a re  a  negot ia t ion  team or  an  en t i t y  as  Eskom.   

There  is  a  p roposa l  g iven to  you by  the  ou ts ide  par t y.    You 

go to  your  p r inc ipa ls  and say,  p lease g ive  us  a  mandate .   

They g ive  you a  mandate ,  tha t  i s  enough fo r  you to  cover  10 

tha t .   

You do not  go  and do research ,  because you have 

got  enough mandate .   You do not  go  and even look fo r  

adv ice .   You come back and say,  okay,  th is  i s  what  we have  

o f fe red ,  we have  a  mandate  you e i ther  accept  tha t ,  o r  i f  

you s t i l l  want  to  negot ia te  them down,  you t r ied  tha t  bu t  

you wou ld  on l y  go  and do research  a f te r  you have done  

someth ing  tha t  dea ls  w i th  the  proposa l  tha t  was  on the  

tab le .  

So i f  there  i s  no t  anywhere  where  tha t  i s  exp la ined 20 

then tha t  i s  f ine ,  bu t  one wou ld  have l i ked  to  hear  the  

journey f rom get t ing  the  mandate  f rom the  BTC to  the  t ime  

when Eskom,  when OCM puts  up  a  h i re  amount .  

MR KOKO:    Cha i r,  you w i l l  no t  f ind  i t ,  i t  i s  no t  there .  

CHAIRPERSON:    H ’m,  ja .   
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MR KOKO:    I  can specu la te…[ in tervene]   

CHAIRPERSON:    D id  th is  442 even come f rom OCM or  d id  

i t  come f rom the  i ndependent  adv i sors?  

ADV SELEKA SC:    From my read ing  o f  the  ev idence 

Cha i r,  Eskom i t se l f  engaged independent  adv i sors .  

CHAIRPERSON:    Who came up w i th  442.  

ADV SELEKA SC:    To  do  a  dea l ,  ja  a f te r  what  they  say is  

tha t  due d i l igence tha t  was conducted.  

CHAIRPERSON:    So  but  i s  tha t  your  unders tand ing  to?  

MR KOKO:    That  i s  my unders tand ing  Cha i r.  10 

CHAIRPERSON:    So  OCM i s  no t  the  one who inc reased 

the  pr ice?  

MR KOKO:    I  do  no t  th ink  they were  ac t ing  a lone,  Cha i r.   I  

do  no t  th ink  they were  ac t ing  a lone  because le t  us  suppose 

Cha i r  and he re  is  the  reason why I  am say ing  they were  no t  

ac t ing  a lone.   I f  i t  was an Eskom dec is ion ,  why wou ld  i t  be  

a  do  or  d ie  fo r  Opt imum?  Why wou ld  Opt imum say i f  you  

do not  g ive  me 442 or  5 .3  I  am l iqu ida t ing ,  why d id  they do  

tha t?   Because Opt imum to  say l i s ten  442 i s  you r  number  

our  number  i s  285,  we are  happy w i th  285.  20 

CHAIRPERSON:    I  th ink  the  peop le  who were  nego t ia t ing ,  

have we got  a f f idav i t s  f rom them,  we need to  dea l  w i th  th is  

aspect .  

MR KOKO:    Cha i r,  tha t  i s  why I  kept  on  te l l ing  you tha t  

you have got  the  wrong pe rson s i t t ing  here  because th is  
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person s i t t ing  he re  has been ta rge ted.   The peop le  who d id  

th is ,  one o f  them was s i t t ing  here  and these issues have 

not  been brough t  to  h im.   Not  on ly  once,  h is  go t  two  

a f f idav i t s  a l ready,  no t  once in  h is  a f f idav i t  do  they say bu t  

respond to  th i s .   I  make th i s  po in t  in  my main  a f f idav i t  no t  

on ly  once is  he  to ld  bu t  Mr  Koko is  mak ing  th is  po in t ,  can  

you respond to  i t .   

CHAIRPERSON:    Yes,  you w i l l  g ive  the i r  names  to  the  

lega l  team.  

MR KOKO:    I t  i s  your  favour i te  w i tness Mr  Beste r.  10 

CHAIRPERSON:    Why do you ca l l  h im tha t .   

MR KOKO:    Because you have got  favour i te  w i tnesses,  

Cha i r  I  know tha t .   

CHAIRPERSON:    There  a re  no  favour i te  w i tnesses .   

MR KOKO:    They get  coached,  they ge t  p ro tec ted  when 

we make no ise  you go fo r  the  k i l l .  

CHAIRPERSON:    No,  no  Mr  Koko  you w i l l  g i ve  the  names 

–  you ment ioned one person you gave. . . [ in te rvene]  

MR KOKO:    That  i s  Mr  Beste r.  

CHAIRPERSON:    I s  he  the  on ly  one tha t…[ in te rvenes]  20 

MR KOKO:    That  i s  Mr  Beste r.   

CHAIRPERSON:    Oh,  okay.  

MR KOKO:    And he needs to  be  asked,  why d id  you th ink 

tha t  I  do  no t  deserve  to  ge t  the  copy o f  Nedbank Cap i ta l  

and bas is  po in t .   
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CHAIRPERSON:    Ja ,  okay.   I  guess maybe the  best  i s  to  

ge t  the  t ransc r ip t  o f  Mr  Koko 's  ev idence today.  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    And to ca l l  upon h im to  depose to  an  

a f f idav i t  and dea l  w i th  the  issues .   That  i s  whatever  as  

maybe in  any a f f idav i t ,  i t  m igh t  no t  have been sent  to  you.  

ADV SELEKA SC:    Yes.   

CHAIRPERSON:    Or  Mr  Koko.   

ADV SELEKA SC:    Yes,  indeed.  

CHAIRPERSON:    Because maybe  there  i s  an  exp lanat ion  10 

but  on  the  face  o f  th is  o f  i t  does  sound s t ra ined but  you 

have got  an  o f fe r,  you go and obta in  a  mandate  f rom your  

p r inc ipa l ,  your  p r inc ipa l  g ives  you  a  w ide  mandate ,  wh ich  

is  enough fo r  you  to  accept  th is  o f fe r.   

But  i f  Mr  Koko is  r igh t ,  and i f  you  unders tand h i s  

r igh t ,  they  go  to  ou ts ide  adv iso rs  in  c i r cumstances where  

they have got  an  o f fe r  tha t  they are  mandated to  accept  

and move on.  

MR KOKO:    Exact ly,  Cha i r.  

CHAIRPERSON:    So  maybe they  -  I  mean they m ight  be  20 

ab le  to  exp la in ,  bu t  I  am jus t  say ing ,  tha t  i s  what ,  tha t  i s  

par t  o f  what  I  am in te res ted  in .  

ADV BARRY SC:    Cha i r,  i f  I  may and th is  i s  s imp ly  to  

avo id  tha t  Mr  Koko must  come back a t  another  occas ion .  

CHAIRPERSON:    Ja .  
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ADV BARRY SC:    Bu t  I  do  want  to  jus t  d raw your  a t ten t ion  

on  page 793 o f  th is  bund le  to  t he  paragraph under  the 

upper  tab le .  

CHAIRPERSON:    793?  

ADV BARRY SC:    793,  you w i l l  see ,  there  is  a  l i t t le  tab le  

a t  the  top .   

CHAIRPERSON:    Ja .  

ADV BARRY SC:    And then the re  is  a  pa ragraph the re .   

CHAIRPERSON:    Ja .   

ADV BARRY SC:    And tha t  has to  be  dea l t  w i th  –  read in  10 

con junct ion  w i th  page 795 paragraph 3 .1 .   

CHAIRPERSON:    Yes.   

ADV BARRY SC:    And the  essent ia l  reason tha t  i s  pu t  ou t  

there  bu t  I  do  no t  –  I  am not  a  w i tness i s  tha t  Opt imum 

wanted to  c lose  the  expor t  m ine.  

CHAIRPERSON:    Ja ,  okay,  Mr  Se leka you…[ in te rvene]  

ADV BARRY SC:    Bu t  there  was ev idence there ,  tha t  i s  no  

reason fo r  a  p r i ce  increase.  

CHAIRPERSON:    Ja ,  Mr  Se leka you w i l l  cove r  tha t ,  th is  

par t  –  le t  me th is  parag raph a t  page 793 reads:  20 

“PED had in tended to  negot ia te  a  rea l  base o f  

296,30 per  ton  w i th  Opt imum based on the  fac t  tha t  

the  Eskom products  shou ld  be  cross  subs id i sed by  

the  expor t  p roduc t  and hence shou ld  be  supp l ied  a t  

marg ina l  cos t  o r  a t  a  subs id ised  pr ice  wh ich  was 
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the  or ig ina l  bas i s  fo r  a l low ing the  m ine to  conver t  

f rom be ing  a  cos t  p lus  m ine on ly  supp ly ing  Eskom 

to  a  dua l  p roduc t  m ine w i th  more  than 50% of  i t s  

vo lume be ing  so ld  to  the  expor t  marke t .  Accord ing  

to  Opt imum the  pr ice  requ i red  to  cover  costs  to  

b reak even to  meet  the  cur ren t  CSA qua l i t ies  except  

fo r  a  one and s i z ing  on  the  Eskom cont rac t  needs to  

increase s ign i f i can t ly.   Eskom’s  assessments  o f  

Opt imums proposed costs  ind ica te  tha t  i f  agreed to  

w i l l  cos t  Eskom R5.5b i l l i on  a t  5 .5  MG per  annum fo r  10 

the  remainder  o f  the  CSA. ”  

I s  there  someth ing  you want  to  exp la in  in  tha t  paragraph 

Mr  Koko?  

MR KOKO:    No Cha i r,  tha t  tab le  i s  -  and thanks Mr  Bar ry,  

the  tab le  i s  qu i te  n ice  tab le  because tha t  tab le  says tha t  

f i rs t  co lumn is  a  pr i ce  ach ieved and then the  second  

co lumn is  the  approved base,  the  296 o f  par t i cu la r  

impor tance Cha i r  i s  the  las t  co lumn.   

CHAIRPERSON:    Approved asp i ra t iona l  base.  

MR KOKO:    Approved ja ,  the  row –  the  co lumn 22 .8 .   So 20 

we went  to  the  Board  and we sa id  to  the  Board ,  we  have a  

proposa l  f rom Opt imum for  a  22 .8  CV and tha t  22 .8  CV wi l l  

cos t  us  285.    The Board  sa id  go  and negot ia te  bu t  we 

g iv ing  you 296.  

CHAIRPERSON:    To  g ive  you enough room.  
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MR KOKO:    To  g ive  enough room.   

CHAIRPERSON:    Ja ,  jus t  in  case they change in  the  

meant ime.   

MR KOKO:    Exact ly,  the  team came back and have 

negot ia ted  a  coa l  o f  23 .5  h igher  than what  the  Board  

approved a t  a  p r i ce  o f  442.   I t  on ly  depends,  I  do  no t  know 

why they d id  tha t .  

CHAIRPERSON:    Ja ,  okay,  no ,  tha t  i s  f ine  Mr  Se leka.  

ADV SELEKA SC:    Thank you Cha i r…[ in tervene]  

MR KOKO:    And I  do  no t  know why they thought  th is  i s  so  10 

impor tan t  to  dest roy  the  opera t ions  on  both  s ides.  

CHAIRPERSON:    Okay,  Mr  Koko  le t  us  a l low Mr  Se leka 

now.  

ADV SELEKA SC:    I  know Mr  Bester  dea ls  w i th  th i s  aspect  

o f  expor t  in  one o f  h is  a f f idav i t s  Cha i r,  bu t  I  jus t  want  to  

come back to  the  issues tha t  a rose .  

CHAIRPERSON:    Ja ,  okay.  

ADV SELEKA SC:    In  regard  to  the  pr ice  and I  want  to  

c la r i f y  th i s  w i th  Mr  Koko so  tha t  we a l l  a re  on  the  same 

page.   Cha i r,  p lease go back to  Eskom 15C,  15C.  20 

MR KOKO:    I  am there ,  Cha i r.  

ADV SELEKA SC:    On tha t  page  1826,  1826,  wh ich  is  a  

submiss ion  document .   

CHAIRPERSON:    Yes,  I  have got  i t .  

ADV SELEKA SC:    Mr  Koko,  jus t  fo r  c la r i t y  aga in  tha t  
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parag raph you read be low the  tab le ,  i t  says :  

“OCM is  cu r ren t ly  c la im ing hardsh ip ,  c i t ing  tha t  

Opt imum co l l ie ry  has no t  been recover ing  i t s  cos ts  

on  the  Eskom product  over  the  past  th ree  years .  

Based on the  cur ren t  modus operand i  OCM had  

proposed the  p r ice  increase f rom the  cur ren t  

R154,40 a f te r  qua l i t y  p r ice  ad jus tments  th is  d rops  

R130,36 pe r  ton . ”  

YTD,  what  does tha t  mean?  

MR KOKO:    Year  to  da te .  10 

ADV SELEKA SC:    “Year  to  da te ,  May 2014 to  R285 per  

ton   

“exc lud ing  esca la t ions fo r  the  remain ing  cont rac t  

per iods,  and R375 per  ton  in  2014 money va lues. ”  

And then they go  on to  say:  

“P lus  a  p ro f i t  marg in  post . ”  

Now,  le t  us  fo rge t  post  2018 to  2023 fo r  now,  how shou ld  

we unders tand tha t  R375 pe r  ton  in  2014 money va lues?  

MR KOKO:    The  375 w i l l  be  the  pr ice  a t  the  end o f  2018,  

Cha i r.   So your  cont rac t  ends in  2018 and the  Opt imum 20 

proposa l  was tha t  be tween 2014 and 2018 the  base  pr ice  -  

remember  I  took  you to  the  pr ice  and payment  schedu le  i t  

has  go t  a  base p r ice .   The base pr ice  becomes what  285  

unt i l  the  end o f  the  cont rac t  and then the  base pr i ce  f rom 

2018 becomes 375 unt i l  2023.  
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CHAIRPERSON:    So  but  why do they wr i te  in  2014?  

MR KOKO:    Because…intervene]  

CHAIRPERSON:    Oh in  2014 money va lue ,  oh  okay.  

MR KOKO:    Yes,  i t  i s  nomina l  rands.  

CHAIRPERSON:    No,  no ,  I  see so  you are  say ing  tha t  285 

was to  be fore  2014 to  2018 and then f rom 2018 to  the  end 

o f  the  cont rac t  2023.  

MR KOKO:    No,  no  2014 to  2018  wh ich  is  the  end  o f  the 

cont rac t .  

CHAIRPERSON:    Oh,  ja  and any th ing  beyond tha t  wou ld  10 

be 375.  

MR KOKO:    Anyth ing  beyond tha t  wou ld  be  375.   

CHAIRPERSON:    Okay,  tha t  was the i r  p roposa l .  

MR KOKO:    That  was the i r  p roposa l .  

CHAIRPERSON:    Okay.   

ADV SELEKA SC:    So  jus t  te l l  me whether  my  

unders tand ing  o f  the  way they wro te  i t  here ,  i f  they  say pe r  

ton  year  to  da te  May 2014 to  –  we l l  th is  d rops R130 per  

ton  year  to  da te  day,  as  you say May 2014 to  R285 per  ton  

exc lud ing  esca la t ions fo r  the  remain ing  o f  the  cont rac t  20 

per iod  and R375 per  ton  in  2014 more  va lues and then they 

p lus  p ro f i t  marg in  post  2018.  

MR KOKO:    And the  pro f i t  marg in  i s  20%.  

ADV SELEKA SC:    So  the  pro f i t  marg in  was 20%.   

MR KOKO:    So ,  on  tha t  375 Cha i r,  you w i l l  add 20%.   So i t  
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i s  375 p lus  20%.   

CHAIRPERSON:    And tha t  20% is  o f  what?   

MR KOKO:    I  beg your  pardon?  

CHAIRPERSON:    Oh,  20% of  375.  

MR KOKO:    O f  375,  yes .  

CHAIRPERSON:    Oh,  okay.  

MR KOKO:    Yes,  bu t  tha t  marg in  o f  20%,  d id  no t  app ly  on  

the  285.  

CHAIRPERSON:    Ja ,  okay.   But  what  does th i s  exc lud ing  

esca la t ions tha t  appears  a f te r  285 per  ton?  10 

MR KOKO:    Cha i r,  i s  jus t  too  much deta i l  tha t  we shou ld  

no t  have put  there .   

CHAIRPERSON:    Ja ,  okay 285 was 285 fo r  a l l  in ten ts  and 

purposes.  

MR KOKO:    Yes,  so  the  impor tan t  numbers  there  is  285 

and 375 p lus  20%.  

CHAIRPERSON:    Ja ,  bu t  the  375 was fo r  a f te r  the  cont rac t  

had ended.  

MR KOKO:    Yes.  

CHAIRPERSON:    I f  there  was a  renewal  o r  an  ex tens ion .  20 

MR KOKO:    Cor rec t ,  and the i r  s ta te  o f  m ind OCM when  

they d id  th is  p roposa l ,  was to  seek  to  avo id  an  open  tender  

p rocess.   I  wou ld  have done the  same,  you a lways take  the  

chance,  i f  Eskom agrees you a re  in  the  money,  i f  they  do  

agree you have los t  no th ing .  
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CHAIRPERSON:    Okay.  

ADV SELEKA SC:    Yes,  Cha i r  we w i l l  asce r ta in  w i th  Mr  

Beste r.   

CHAIRPERSON:    Yes.   

ADV SELEKA SC:    What  was go ing  on there  

and…[ in tervene]  

CHAIRPERSON:    Whi le  you are  look ing  fo r  whatever.  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Can we take a  shor t  ad journment  jus t  10  

m inutes?  10 

ADV SELEKA SC:    Thank you,  Cha i r.   

CHAIRPERSON:    We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay let  us cont inue.  

ADV SELEKA SC:   Thank you Chair.   Chai r  I  could quickly 

read f rom Mr Johan Bester ’s aff idavi t  submit ted in phase 1.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Where he addresses this meet ing Mr 

Voges that  he had wi th him on the f i rst  day of  Mr Koko’s 20 

return f rom suspension.  

CHAIRPERSON:   On the 20t h of  July.  

ADV SELEKA SC:   On the 20t h of  Ju ly.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   For the record I  wi l l  ment ion where the 
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aff idavi t  is found.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   I t  is Eskom Bundle 18(a)  i t  is page 24.   

He says:  

“Mr Matshela Koko’s f i rst  day back at  the 

off ice af ter his  more than three month 

suspension was Monday 20 July 2015.   He 

had me summoned to his off ice at  9H00 on 

that  same morning.  Mr Koko told me he 

wanted to brought  up to speed with important  10 

t ransact ions such as Eskom’s negot iat ions 

wi th Opt imum (essent ia l ly Glencore as the 

main shareholder  and funding partner of  

Opt imum) as i t  re lated to the Opt imum Coal  

Supply Agreement for Hendrina Power 

Stat ion.   He wanted al l  br ief ing notes and 

thi rd  party reports  and recommendat ions.   He 

also wanted the feasib i l i ty study report  and 

other documentat ion relat ing to  the New 

Largo project  for the supply to Kusi le Power 20 

Stat ion.”  

Paragraph 10.  

“Pr ior to Mr Koko asking for the detai led 

Opt imum and New Largo informat ion I  had for  

almost  an hour fu l ly appraised him of  the 
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status on Opt imum and New Largo.   I  recal l  

that  I  explained to Mr Koko how important  i t  

was to keep the Opt imum Mine f rom shut t ing 

down and that  as a last  resort  i f  Eskom did 

not  have the stomach to pay a sustainable 

pr ice for the coal  f rom Opt imum in addi t ion to  

Hendrina Power Stat ion then Eskom should 

rather consider purchasing Opt imum from 

Glencore to supply Arnot  Power Stat ion as 

we were running into supply problems f rom 10 

Exxaro Arnot  Col l iery.   I  explained to Mr 

Koko that  Opt imum Col l iery was relat ive ly  

near logist ical ly and the coal  qual i t ies were 

also simi lar.   I  to ld him that  once – one could 

apparent ly see the washing planted Exxaro’s 

Arnot  mine f rom the northern operat ions of  

the Opt imum open car sect ion.   But  then Mr 

Matshela Koko started asking a l i t t le too 

much detai l  and for documents that  I  thought  

was unusual  for  someone at  his level  of  20 

senior i ty.   I  asked mysel f  where he would 

even get  the t ime to read through the New 

Largo feasibi l i ty s tudy. ”  

Paragraph 11.  

“ I  to ld Mr Koko that  I  was uncomfortable 
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cont inuing meet ing wi th him and that  he 

would have my resignat ion before 12H00 that  

day and I  walked out .   I  d id not  wai t  for a  

reply.   I  dropped my resignat ion at  his off ice 

at  around 11H00.”  

 I  thought I  would read that  Mr Koko I  suppose you 

have seen his aff idavi t?  

MR KOKO:   I  have Chair  and Chai r  what the commit tee must  

know I  was asking him for documents I  was ent i t led for in my 

posi t ion.   You know Chai r  somebody works for you.   You are 10 

ent i t led to these documents he says but  give me these 

documents let  me read for mysel f .  

CHAIRPERSON:   Yes.  

MR KOKO:   And then he comes and he says … 

CHAIRPERSON:   You are asking too much.  

MR KOKO:   You are asking too much.  These are the whi te  

people that  are not  used to work ing for black people who ask 

for deta i l .   Chauvinist  whi te people who thinks that  they can 

simply say – accept  what I  say.    He is  not  used to working 

for a black person who is looking for detai ls and i f  he is not  20 

happy he wi l l  go and read for himsel f .   But  besides I  th ink he 

was covering up something.   He was covering up something 

because i t  is the same person who brought the proposal  of  

the 285 to me.  I t  is the same person who mot ivated to me in  

Sep – in June/July 2014 which – and i t  happened August  
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2014 to the board who persuaded me and I  bel ieved in him.  

I  be l ieved in him and went wi th him and he led the 

presentat ion at  the board and I  supported h im.  What Mr 

Seleka has not  read further is that  he – he also says he was 

surpr ised that  I  re fused that  he leaves Eskom.  He says so.  

CHAIRPERSON:   When he said he was going to resign.  

MR KOKO:   No,  no when he resigned.  

CHAIRPERSON:   Ja.  

MR KOKO:   In his aff idavi t  he also says he was surpr ised 

that  i t  was me who t r ied to persuade him not  to leave Eskom.  10 

CHAIRPERSON:   Yes,  no but  that  is what I  am saying that  

you mean that  he says he was surpr ised.  

MR KOKO:   Yes.  

CHAIRPERSON:   When he ta lked about resigning or  

presented the let ter of  resignat ion that  you were the one 

saying do not  go.  

MR KOKO:   Yes.   Even af ter the re – even af ter  – even 

dur ing he says even during – whi le he was serving not ice.  

CHAIRPERSON:   Ja.  

MR KOKO:   I t  was me who went to him and say  20 

CHAIRPERSON:   You must not  go.  

MR KOKO:   You must  not  go.  

CHAIRPERSON:   Yes.  

MR KOKO:   Because Chai r  I  loved deta i l  and I  love 

engagement wi th people of  detai l .   
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CHAIRPERSON:   yes.  

MR KOKO:   I  am one – I  am not  one of  the people who 

avoids intel l igent  people.   I  do not  choose people who are. .  

CHAIRPERSON:   Ja.   You wanted to have al l  the informat ion 

MR KOKO:   Exact ly.   

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   But  he had something to hide.   I  can tel l  

you now.  

CHAIRPERSON:   Mr Seleka.  

ADV SELEKA SC:   Thank you Chair.   And Chai r  I  wi l l  a lso 10 

just  place on record … 

CHAIRPERSON:   Did he end up leaving? 

MR KOKO:   He le f t  against  my wi l l .  

CHAIRPERSON:   And what was the reason given for  the 

res ignat ion? 

MR KOKO:   That  I  am asking too much detai ls.  

CHAIRPERSON:   Hm.  Did he put  that  in the let ter? 

MR KOKO:   No he did not .  

CHAIRPERSON:   Okay.    

MR KOKO:   He d id tel l  me.  He did not  te l l  me.  I  said Mr 20 

Bester these documents – these documents are in the space 

I  am delegated.   I  am ent i t led to them.  

CHAIRPERSON:   Ja.  

MR KOKO:   I  should be inst ruct ing you.  

CHAIRPERSON:   Ja.  
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MR KOKO:   And i f  you refuse to give them to you I  should be 

dismissing you for that .   I t  is a dismissible offence.   These 

documents are in  text .   I t  is not  the document of  a div is ion 

next  door when I  am not  ent i t led to  i t .   I  am not  encroaching 

I  am not  overreaching I  am asking for documents that  are 

r ight ful ly belong to me.  Except  that  I  delegated you to deal  

wi th them.  

CHAIRPERSON:   Did you end up get t ing the documents af ter  

he had lef t  ( Inaudible)  

MR KOKO:   No I  d id no Chai r.  10 

CHAIRPERSON:   They were not  there.  

MR KOKO:   No wel l  they were there.  

CHAIRPERSON:   Oh he was the only one who could g ive the 

reports.  

MR KOKO:   Yes I  only got  one of  the reports that  had been 

reports f rom the commission’s invest igators.  

CHAIRPERSON:   Ja.  

MR KOKO:   Three – f ive years later.  

CHAIRPERSON:   Ja but  af ter  – but  af ter he refused i f  you 

real ly wanted the documents nothing prevented you f rom… 20 

MR KOKO:   Ja Chair  qu i te  obviously I  –  I  d id not  fo l low 

them.  I  d id – once he refused to give me and he lef t  there 

was no need for those documents.  

CHAIRPERSON:   No but  i f  there was a need before he 

refused that  need should have pers isted af ter he had refused  
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and actual ly that  is al l  the more reason why you should have 

wanted to see them.  

MR KOKO:   Chair  let  me… 

CHAIRPERSON:   Why is he refusing? 

MR KOKO:   Let  me tel l  why he – why he ment ioned that  

report .   Fi rst  he d id not  th ink I  would ask for i t  but  secondly 

he did not  want to explain himsel f  to the change between 

296 and 442.   He did not  want to explain himsel f .  

CHAIRPERSON:   Yes but  my quest ion is… 

MR KOKO:   But  I  got  that  explanat ion f rom the mines.    10 

CHAIRPERSON:   My quest ion is you should have – that  

would have been al l  the more reason why you wanted – you 

would have wanted to see what he did not  want you to see.  

MR KOKO:   No but  I  got  the simi lar – I  got  the informat ion I  

wanted f rom the mine.  

CHAIRPERSON:   Ja how long af ter? 

MR KOKO:   I t  d id not  take me long.   I t  d id not  take me long.  

CHAIRPERSON:   So did you ul t imately get  – got  – get  al l  the 

informat ion you had wanted f rom him.  

MR KOKO:   Yes.  20 

CHAIRPERSON:   But  you got  them from the mine  

MR KOKO:   Yes.  

CHAIRPERSON:   Okay.   Mr Seleka.  

ADV SELEKA SC:   Yes.   Thank you Chai r.   Then I  am just  

real ly quickly touching on the certain port ions that  are 
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re levant  to the evidence that  came out .   On the same Bundle 

18(a) page 34 

CHAIRPERSON:   Maybe – maybe I  would say this to – for 

your considerat ion Mr Seleka.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   To the extent  that  you might  need 

somebody l ike Mr Bester.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   To deal  wi th some of  the issues or  al l  the 

issues that  Mr Koko has raised i t  may be that  i t  might  not  10 

help much to do i t  p iece meal in the sense that  you have not  

got  everything but  maybe could be fol low up by way of  

wri t ten quest ions and answers we talked about.   But  that  

which you can do i f  you – i f  you prepare you can do now but 

I  am just  suspect ing that  you might  need more informat ion 

f rom Mr Bester.   But  I  am qui te happy to leave i t  to you.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   You can raise what you – what you want – 

you feel  you are able to deal  wi th.  

ADV SELEKA SC:   Yes,  no I  would simply put  something to  20 

Mr Koko and he can maybe respond or… 

CHAIRPERSON:   That  is f ine.  

ADV SELEKA SC:   Or – is that  al r ight  Chai r.  

MR KOKO:   That  is f ine.  

CHAIRPERSON:   That  is f ine.  
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ADV SELEKA SC:   I  seem to recal l  seeing this also in that  

submission Mr Koko which we read.   He is saying part icular ly 

about  now th is pr ice in paragraph 38 page 24 he says:  

“PED appointed Nedbank and an independent 

technical  consul tant”  

CHAIRPERSON:   You are reading f rom what document now? 

ADV SELEKA SC:   8 – Mr Bester ’s aff idavi t .  

CHAIRPERSON:   Aff idavi t .  

ADV SELEKA SC:   Johan Bester.  

CHAIRPERSON:   The one you were reading f rom earl ier.  10 

ADV SELEKA SC:   Correct  Chai r.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   I t  is just  a di fferent  paragraph.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:    

“PED appointed Nedbank and an independent 

technical  consul tant  basis point  to evaluate 

the cost  st ructure of  Opt imum supply to  

Eskom.  This is  covered extensively in the 

aff idavi t  and the annexures to my aff idavi t  20 

made to the SAPS SCO/DPCLS at tached 

hereto.   The analysis suggested that  

Opt imum requi red R442 per ton just  to break 

even and that  i t  would be d i ff icul t  for Eskom 

to procure coal  f rom thi rd party suppl iers for  
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less than R300 to R350 per ton.   And then i t  

would cost  Eskom in excess of  R100 per ton 

to del iver the coal  by t ruck to  Hendrina 

Power Stat ion. ”  

Paragraph 30 reads”  

“Thus Eskom’s al ternat ive would be at  least  R400 

per ton however an analysis by commercial  team 

and the PED technical  and PEC transport  teams 

and a team from Hendr ina Power Stat ion 

suggested that   10 

1.  The power stat ions coal  stockyard is not  big  

enough to safely accommodate 

approximately 400 t rucks per day.   The 

stockyard was designed to accommodate 

road del iver ies for the ent i re  power stat ion 

burn.    

2.  There is an underpass that  is en route to the 

stockyards that  can only accommodate one 

t ruck at  a t ime ie t rucks that  come past  each 

other but  need to wai t  for the underpass to 20 

be clear before being accessed f rom the 

opposi te direct ion.   Thus i t  would be a 

chal lenge to get  400 t rucks in and out  every 

day.   I  th ink i t  is  approximately  400 t rucks.   

We would struggle to procure the ful l  
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Hendrina Power Stat ion burn of  

approximately 5mi l l ion tons per annum.  I t  is 

my view that  a t ransact ion/  

re lat ionship/cont ract  is only sustainable i f  

both part ies der ive a benef i t .   I t  was clear ly 

not  sustainable i f  Opt imum cont inued to lose 

R16 mi l l ion to R100 mi l l ion per month.   I t  

would eventual ly  go into business rescue 

and f i le for bankruptcy and eventual ly the 

outcome would be no coal  supply. ”  10 

So Mr Koko there I  th ink those reasons are – were – are a 

reproduct ion of  what was contained in that  submission.   You 

recal l  these reasons? 

MR KOKO:   Yes I  do.  

ADV SELEKA SC:   You do.   You have any comment or…? 

MR KOKO:   Yes I  do.  

ADV SELEKA SC:   Insofar as these… 

MR KOKO:   Yes.  

ADV SELEKA SC:   He says i t  would be more expensive to 

secure coal .  20 

MR KOKO:   Yes I  do.  

ADV SELEKA SC:   From thi rd party suppl iers.  

MR KOKO:   Yes I  do.   Chai r  you know one of  the values of  

paying at tent ion to detai l  and – and aim for noth ing but  

excel lence.   I  used to tel l  my team at  work that  we aim for  
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excel lence.  We wi l l  pay at tent ion to detai l .   Absolute is not  

good enough.  Is  that  you – you do not  get  fooled by such 

submissions.   That  is why some of  us chose to be engineers 

and remained worker  engineers when some of  our col leagues 

shows to go into management.   Chair  let  us go to  Bundle 

15 715.   Bundle (a) 751.    

CHAIRPERSON:   Bundle 15(a).  

MR KOKO:   Ja i t  is MMK49.1 Mr Barr ie.  

CHAIRPERSON:   15(a)  

MR KOKO:   7.  10 

CHAIRPERSON:   I  have got  c and e here.    

ADV SELEKA SC:   I t  is actual ly (b) Chai r.  

CHAIRPERSON:   Mr – oh I  have got  th is  paginat ion of  yours 

is causing problems.  So we wi l l  f ind i t  in Bundle15(b) what 

is the page number? 

ADV SELEKA SC:   751.  

MR KOKO:   751.   So in 2015 in January I  was presented 

wi th a submission by Mr Bester ’s team in – i f  you are there 

yet .  

CHAIRPERSON:   I  am there.  20 

MR KOKO:   Yes.   And  

CHAIRPERSON:   Is i t  the one start ing at  page 751? 

MR KOKO:   751 correct .  

CHAIRPERSON:   Yes.  

MR KOKO:    
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“And i t  was a feedback on the status of  the 

board in the commit tee mandate obtained by 

the Primary Energy divis ion which granted 

for  purposes of  assessing the coal  

requi rements based on which – based on 

which a coal  supply st rategy to secure coal  

f rom Waterback in the Lephalale region 

would be implemented.   This was the – this  

was aimed at  adducing and ident i fy short  

fa l l ing in Mpumalanga region est imated 20 10 

mi l l ion – 20 to 40 mi l l ion tons per annum 

from 2018. ”  

So here the BTC had di rected Mr Bester ’s team to do a study 

to take the coal  f rom the Lephalale because i t  is – the 

Highveld region – the Highveld region coal  is being d isputed 

and the next  region on coal  is Lephalale.   And the – so the 

board di rected us to look at  the feasibi l i ty of  tak ing coal  in 

Lephalale – mining i t  in Lephalale,  put t ing – the ra i l  and 

sending i t  to the Highveld.   And th is is the submission they 

gave me and I  in teracted wi th the team and you wi l l  f ind i f  20 

you go 761 – page 761  

ADV SELEKA SC:   Oh I  see the documents… 

CHAIRPERSON:   I t  starts by saying that  submission I  see is  

signed by Mr Vusi  Mboweni Div is ional  Execut ive act ing 

Primary Energy and noted by you as Mr Matshela Koko 
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Group Execut ive Technology and Commercial  on 10 February 

2015.  Right .   We go to 9 – 761.    

MR KOKO:   Yes.  

CHAIRPERSON:   Yes.  

MR KOKO:   And you see who signed the document again? 

CHAIRPERSON:   Then there is a document that  comes af ter  

that  submission and seems to start  at  page 758 addressed to 

the Chai rman of  the EXCO – Eskom EXCO yes i t  is compi led 

by Phiwa Makhoba Fuel  Sourcing.   I t  is  on feedback on the 

Waterback development program but  i t  is s igned at  page 761 10 

by Mr Johan Bester Fuel  Sourcing and Mr Vusi  Mboweni.   Mr 

Bester signed on 19 January 2015 and Mr Mboweni on 22 

January 2015.  Yes Mr Koko you can then go to the part  

which you want to  draw my at tent ion to.  

MR KOKO:   R ight .   So on the document that  was signed by 

Mr Bester the one that  was prepared by Ms Phiwa.  Please 

let  us go to 768.    

CHAIRPERSON:   Yes.  

MR KOKO:   I  am going to  read to you the bot tom paragraph 

into the – I  am going to read in the record the one that  start  20 

wi th relaxing.  

CHAIRPERSON:   Ja.  

MR KOKO:    

“Relax ing the Waterback commitment beyond 

2018 wi l l  ensure Eskom cont inues engaging 
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wi th the suppl iers to progress thei r  project  to  

feasib i l i ty stages where they can be able to  

offer as a more accurate pr ice indicat ion of  

their  product .   I t  is also worth not ing that  

Eskom recent ly secured a bulk sample coal  

f rom Exxaro to be tested at  Majuba.   This 

coal  landed at  Ma juba Power Stat ion at  R530 

per ton into the ra i l  coal  – into the rai l . ”  

Now Chai r  what Mr Bester says is that  we took coal  f rom 

Lephalale.   We rai led i t  to 530 ki lometres to Majuba and i t  10 

cost  us R530 per  ton.   And then he wants me to pay the 

same amount  for the conveyor next  door.   Chai r  you do not  

have to be smart  to real ise something is wrong.  

CHAIRPERSON:   So you say the pr ice i f  you compare the 

two the pr ice that  he is ta lk ing about for the costs of  

conveyance of  t ransport ing coal  does not  make sense.  

MR KOKO:   You know what I  to ld him they are taking you for  

a r ide.  That  is what I  to ld him.  I  said Mr Bester they are 

taking you for a r ide.   You tel l ing me that  you took coal  f rom 

– you mined coal  in Lephalale you t ransported i t  530 20 

ki lometres to Majuba.  The distance between Hendr ina and 

Opt imum is not  20 ki lometres.   And you want me to pay the 

same pr ice.   You are taking me for a r ide.   Someth ing you 

are not  te l l ing me.   Let  me read the document mysel f .  

CHAIRPERSON:   No is that  when you asked for more 
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documents? 

MR KOKO:   Yes.  

CHAIRPERSON:   Ja.  

MR KOKO:   I t  is his documents.   He thought th is black guy 

does not  read.   This b lack guy is l ike other black execut ives 

who just  oversee.   Not  me.   

ADV SELEKA SC:   Yes Mr Koko you are saying you told him 

about th is.  

MR KOKO:   Of  course I  d id.  

ADV SELEKA SC:   Hm. 10 

MR KOKO:   Of  course I  d id.  

ADV SELEKA SC:   Of  course you did.  

MR KOKO:   Yes.  

ADV SELEKA SC:   Okay.   I  know that  i t  is not  in your  

aff idavi t  so we wi l l  ask him to deal  wi th i t .   Then the next . .  

MR KOKO:   Chair  that  is the only reason I  have put  th is  

document in my aff idavi t .   Because I  knew the cost ing of  

coal  pr ice and affordabi l i ty wi l l  come up.   This is in my 

or ig inal  a ff idavi t .   And he has my aff idavi t  because he 

commented on i t .   So he has had s ight  of  th is.    20 

ADV SELEKA SC:   Yes Chai r  he certainly has Mr Koko’s 

aff idavi t  but  Mr Koko’s aff idavi t  does not  have this  

al legat ion.   So that  is what I  am saying we wi l l  g ive to Mr 

Bester th is one.  

CHAIRPERSON:   Okay.  
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ADV SELEKA SC:   Then Chair  I  am moving on.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Eskom Bundle 15(c) page 1788 which is 

the second addendum to the coal  supply agreement.   And I  

am real ly just  going to the paragraph without  ( inaudible)  

MR KOKO:   Mr Seleka p lease tel l  me.  

ADV SELEKA SC:   15(c) page 1788. 

MR KOKO:   I  am there Chai r.  

ADV SELEKA SC:   Thank you.   Just  for the benef i t  of  the 

Chairperson Mr Koko i t  might  be necessary to read the f i rst  10 

and the second addendum but  let  me start  wi th the second 

on a very part icular po int .   You read to the Chai rperson 

paragraph 3.4.2.  

MR KOKO:   Correct .  

ADV SELEKA SC:   Which is the one about the spreadsheet.  

MR KOKO:   Correct .  

ADV SELEKA SC:   3.4.2 is fo l lowed by 3.4.3.  

MR KOKO:   Correct .  

ADV SELEKA SC:   And i t  reads:  

“Eskom wi l l  be ent i t led to offset  any and al l  20 

amounts due in respect  of  any penal t ies in  

respect  of  the qual i ty of  coal  sold and 

del ivered by Opt imum Col l iery to Eskom 

including wi thout  l imi tat ion in respect  of  the 

AI  of  AI . ”  
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And just  g ive us what AI  stands for again? 

MR KOKO:   Abrasiveness Index.  

ADV SELEKA SC:   Abrasiveness Index thank you.  

“Against  the amount due to Opt imum Col l iery 

for and in respect  of  the purchase pr ice of  

such coal . ”  

So Eskom is ent i t led to offset .  Then i t  reads further  to say:   

Shal l  I  proceed Chair?   Shal l  I  proceed?  I t  reads further to 

say:  

“ I t  being speci f ica l ly recorded that  Eskom wi l l  10 

in wri t ing advise Opt imum Col l iery monthly in  

arrears of  the manner in which such 

penal t ies wi l l  have been calculated and 

Eskom wi l l  de l iver  to  Opt imum Col l iery 

together wi th the detai ls of  such calculat ion 

the laboratory relevant  resul ts in respect  of  

the coal  in quest ion in support  of  such 

calculat ion. ”  

Is there a reason why you did not  read this paragraph? 

MR KOKO:   Chair   20 

ADV SELEKA SC:   I  mean this clause.  

MR KOKO:   Chai r  i f  go into the t ranscr ipt  I  was very,  very 

clear to you.   I  read 4.2 and I  referred to 4.3 and I  said 4.3 

appl ies – i t  is a standalone clause and i t  te l ls you your – 

what you are ent i t led to and i f  you do this – the deduct ion a 
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month in arrears you tel l  the reason why.   I f  you do not  do i t  

you do not  forfei t  your penal t ies.   So the t ranscr ipts wi l l  

again say i t  – I  sa id i t  so I  made a reference to 2.4.4 – 3.4.3.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I  certainly do recal l  that .   I  had a look at  

both.    

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   When you were giving ev idence.  

ADV SELEKA SC:   Yes they – there are further sub-

paragraphs … 10 

MR KOKO:   Chair  I  must  say.  

ADV SELEKA SC:   To. .  

CHAIRPERSON:   I  must  also – I  must  … 

ADV SELEKA SC:   Can I  – f in ish.  

CHAIRPERSON:   Let  Mr Seleka f in ish.  

ADV SELEKA SC:   Yes.   They are further sub-paragraph 3.4 

qual i ty of  coal  and you have 3.4.1.  

MR KOKO:   Yes.  

ADV SELEKA SC:   And 3.4.2,  3.4.3 

MR KOKO:   Yes.  20 

ADV SELEKA SC:   And my next  quest ion is do you know 

whether or not  paragraph – Clause 3.4.3 was compl ied wi th  

by Eskom?  Wel l  i t  being speci f ical ly recorded that  Eskom 

wi l l  in wri t ing advise Opt imum Col l iery monthly in arrears of  

the manner in  which such penal t ies wi l l  have been 
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calculated.  

MR KOKO:   Chai r  the answer is part ia l  and I  wi l l  –  I  am 

happy to  refer  you to a document.   And i f  I  am al lowed I  wi l l  

do so.  

CHAIRPERSON:   Ja.   Mr Seleka do you need him to refer to  

the documents? 

MR KOKO:   Eskom has compl ied wi th but  not  fu l ly.  

CHAIRPERSON:   Just  repeat  that .  

MR KOKO:   Eskom has compl ied to  i t .  

CHAIRPERSON:   Ja.  10 

MR KOKO:   And not  fu l ly.  

ADV SELEKA SC:   Yes.  

MR KOKO:   And I  am happy to show you a document.  

CHAIRPERSON:   Ja.  

MR KOKO:   I  can talk to i t  or I  can show you i t .  

CHAIRPERSON:   Maybe you should do both.  

ADV SELEKA SC:   Maybe you should do them … 

MR KOKO:   So let  us go to the aff idavi t  of  Snehal  Nagar.  

ADV SELEKA SC:   Yes.  

MR KOKO:   I f  I  can be assisted where to f ind i t .   Cha i r,  one 20 

o f  the  th ings you  w i l l  apprec ia te  about  my t ra in ing  is  tha t  I  

am an Eng ineer  and eng ineers  are  t ra ined to  ta lk  to  

eng ineer ing  code .   We are  taught  f rom un ivers i t y.   I f  i t  i s  

no t  in  the  des ign  code or  i t  i s  no t  in  the  ru le  book,  you do  

not  ment ion  i t .   I t  does not  ex is t .    
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CHAIRPERSON :    Ja .  

MR KOKO :    And  I  t r ied  to  do  tha t .   I f  I  cannot  po in t  to  a 

document  . . . [ in te rvenes]  

CHAIRPERSON :    You keep qu ie t .  

MR KOKO :    I  keep qu ie t  and I  wou ld  apprec ia te  the  res t  o f  

your  w i tnesses to  do  tha t .  

CHAIRPERSON :    [ laughs]   They a re  no t  eng ineers .  

MR KOKO :    I t  i s  common sense,  though.  

ADV SELEKA SC :    The bund le  i s  in  Eskom – I  mean,  tha t  

a f f idav i t  i s  in  Eskom Bund le  18(a ) ,  page 125.    10 

MR KOKO :    18(a ) ,  125.    

ADV SELEKA SC :    Cha i r,  i f  I  need  to  move . . . [ in te rvenes]  

MR KOKO :    125? 

ADV SELEKA SC :    . . . to  someth ing  e lse ,  you –  i f  you  a re  

sa t is f ied  w i th  . . . [ in te rvenes]  

CHAIRPERSON :    No,  no  I  am . . . [ in te rvenes]  

ADV SELEKA SC :    . . .no t  sa t is f ied  . . . [ in te rvenes]  

CHAIRPERSON :    I  am leav ing  i t  to  you.   You dea l  w i th  

whatever  you fee l  needs to  be  dea l t  w i th .  

ADV SELEKA SC :    Yes,  yes .  20 

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Jus t  to  d raw to  your  a t ten t ion  

. . . [ in te rvenes]  

ADV SELEKA SC :    Ja .  

ADV SELEKA SC :    . . . cer ta in  th ings who combines 
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. . . [ in te rvenes]  

CHAIRPERSON :    Ja ,  125?  

ADV SELEKA SC :    125,  yes .  

MR KOKO :    Yes.   Cha i r,  i f  you  go to  paragraph 7 .4 .    

CHAIRPERSON :    Parag raph?  

ADV SELEKA SC :    7 .4 ,  page 132.    

CHAIRPERSON :    122?  

MR KOKO :    132.  

ADV SELEKA SC :    One,  th ree ,  two.  

MR KOKO :    One,  th ree ,  two.  10 

CHAIRPERSON :    One,  th ree ,  two.   

MR KOKO :    Paragraph 132,  i t  says :  

“Based on the  a foresa id  ca l cu la t i ons and our  

in te rpre ta t ion  o f  the  in fo rmat ion  prov ided 

. . . [ in te rvenes]  

CHAIRPERSON :    Hang on,  hang  on.   You are  s ta r t ing  to  

read f rom whereabouts  in  parag raph . . . [ in te rvenes]  

MR KOKO :    Jus t  –  the  las t  –  the  second las t  sentence o f  

parag raph 7 .4  on  page 132.  

CHAIRPERSON :    I t  s ta r ts  w i th  based?  20 

MR KOKO :    Yes.  

CHAIRPERSON :    Oh,  yes .  

MR KOKO :    Yes.  

CHAIRPERSON :    I  can  see,  ja .  

MR KOKO :    Yes.  
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“Based on the  a foresa id  ca l cu la t i ons and our  

in te rpre ta t ion  o f  the  in fo rmat ion  p rov ided and 

the  in te rp re ta t ion  o f  the  CSA,  Eskom cou ld  

impose a  fu r ther  pena l ty  in  the  to ta l  amount  o f  

R 2 .17  b i l l i on  as  summar ised in  the  

spreadsheet  a t tached as  SM. . . ’  

 So ,  Cha i r,  Eskom had a  pa r t i cu la r  v iew o f  the  

in te rpre ta t ion  o f  the  CSA and based on tha t  in te rpre ta t ion ,  

the  pena l t ies  i s  where  the  two po in t  one four  po in t  f i ve  

b i l l i on  rands come f rom and i f  Opt imum has a  prob lem,  we 10 

go to  d i spute  and  we w i l l  dea l  w i th  tha t .   But  what  I  want  to  

you to  do  is  tha t ,  i s  to  go  to  the  next  page wh ich  is  133.  

CHAIRPERSON :    Page 133?  

MR KOKO :    Yes,  next  to  i t .  

CHAIRPERSON :    Ja .  

MR KOKO :    Jus t . . .   The next  page,  you w i l l  see  is  the  

pena l t ies .  

CHAIRPERSON :    H ’m?  March 2012.  

MR KOKO :    Yes,  s ta r t ing  f rom March 2012.  

CHAIRPERSON :    H ’m?  20 

MR KOKO :    And –  so  i f  you  go  to  –  I  hope you  d id  no t  

c lose  tha t  page,  Mr  Se leka,  on  Bund le  15  170,  page 7718 

and you asked i f  Eskom – do I  know i f  Eskom compl ied  to  

tha t .  

CHAIRPERSON :    Page 1788?  



19 MAY 2021 – DAY 398 
 

Page 189 of 383 
 

MR KOKO :    Yes,  and I  sa id . . .   [Speaker  no t  c lear ]  

CHAIRPERSON :    Ja .  

MR KOKO :    So  Eskom is  en t i t led  . . . [ in te rvenes]  

CHAIRPERSON :    Bu t  comple te  your  po in t  in  re la t ion  to  

. . . [ in te rvenes]  

MR KOKO :    Ja .   So Eskom has done the  se t -o f f .  

CHAIRPERSON :    H ’m?  

MR KOKO :    So  the  –  parag raph 3 .4  po in t . . .   Eskom wi l l  be 

t i t led  to  a  se t -o f f .  

CHAIRPERSON :    Ja ,  yes .  10 

MR KOKO :    Eskom has done the  se t -o f f .  

CHAIRPERSON :    Ja .  

MR KOKO :    And when you do the  se t -o f f  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . . you  then prov ide  the  reasons –  areas.  

CHAIRPERSON :    H ’m?  

MR KOKO :    And you see i t  i s  n ice l y  done.   YOU wi l l  see  in  

parag raph –  in  page 133,  the  las t  paragraph.   I t  says :  

“F rom the  tab le  above,  i t  appears  tha t  CV(?)  

as  the  sa les  and pena l t ies  were  no t  app l ied  20 

before  September  2013.  

I t  a lso  appears  tha t  the  sa les  and pena l t ies  

was not  app l ied  fo r  the  en t i re  per iod . . ”  

 R igh t?   And Cha i r,  th is  i s  what  I  expected your  

invest iga to rs  to  invest iga te ,  bu t  in  any event  . . . [ in te rvenes]  
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ADV SELEKA SC :    Sor ry,  I  m issed  tha t?  

CHAIRPERSON :    He says th is  i s  what  he  expec ted the  

Commiss ion ’s  Invest iga tors  to  invest iga te .  

MR KOKO :    Ja .  

CHAIRPERSON :    H ’m.   He says . . . [ in te rvenes]  

MR KOKO :    I f  Eskom is  en t i t led  to  the  pena l t ies  o f  two  

po in t  one and they are  no t  pa id ,  su re ly,  i t  i s  a  b ig  i ssue.   I t  

shou ld  be  b ig  i ssue fo r  me.   I t  shou ld  be  a  b ig  i ssue fo r  the  

Commiss ion .   Why they d id  no t  go  as  no t  –  why Eskom has  

not  deducted pena l t ies  o f  two po in t  one not ice(? )?   And  10 

when we –  me and my team demanded them we were  

pena l ised and f i red  by  the  same Pres ident  who was the  

Cha i rman o f  Opt imum.   And th is  were  . . . [ in te rvenes ]  

CHAIRPERSON :    Bu t  I  jus t  want  to . . .   What  does page 133 

rep resent  fo r  you?  I s  tha t  the  amount  tha t  remained a f te r  

the  se t -o f f?  

MR KOKO :    No,  i t  i s  the  amount  –  i t  i s  the  va lue  o f  the 

se t -o f f  every  mon th .    

CHAIRPERSON :    Oh,  okay.  

MR KOKO :    3 .4 .3  ta lks  about  month ly  se t -o f fs .  20 

CHAIRPERSON :    A re the  las t  f igures  in  those co lumns the  

to ta l  . . . [ in te rvenes]  

MR KOKO :    Se t -o f fs .  

CHAIRPERSON :    . . . in  regard  to  o f  a  se t -o f f  in  each  

co lumn? 
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MR KOKO :    Yes.  

CHAIRPERSON :    Okay a l r igh t .   So.   And R 158 mi l l ion  is  

tha t  the  to ta l  o f  a l l  the  o ther  co lumns? 

MR KOKO :    Yes.  

CHAIRPERSON :    Ja .  

MR KOKO :    So . . . [ in te rvenes]  

CHAIRPERSON :    I t  i s  jus t  tha t  . . . [ in te rvenes]  

MR KOKO :    So . . . [ in te rvenes]  

CHAIRPERSON :    . . . say  to ta l  o r  I  th ink  someth ing  has been 

–  is  no  longer  the re .  10 

MR KOKO :    Ja .  

CHAIRPERSON :    Ja .  

MR KOKO :    So  i t  i s  the  to ta l .   Cha i r,  . . . [ in te rvenes]  

CHAIRPERSON :    So  158,  R 158.3  m i l l ion  i s  the  to ta ls  o f  

the  co lumns o f  the  se t  o f  –  a l l  the  se t -o f f  amounts  

. . . [ in te rvenes]  

MR KOKO :    Cor rec t .  

CHAIRPERSON :    . . . in  the  months  f rom 20 March 2012 to  

May 2014?  

MR KOKO :    Cor rec t ,  Cha i r.   So . . . [ in te rvenes]  20 

CHAIRPERSON :    Okay a l r igh t .  

MR KOKO :    So  i f  I  can  be very  pedant ic?  

CHAIRPERSON :    And tha t  comes f rom two  comma 

someth ing  b i l l i on? 

MR KOKO :    Cha i r,  i f  you  go to  the  next  pa r t .  
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CHAIRPERSON :    Ja .  

MR KOKO :    The next  page 134.  

CHAIRPERSON :    H ’m?  

MR KOKO :    The to ta l  va lue  o f  the  se t -o f fs  . . . [ in te rvenes]  

CHAIRPERSON :    H ’m?  

MR KOKO :    . . . i s  R 2  344 802 –  no ,  two mi l l ion  th ree  

hundred and fo r ty - four  –  two b i l l i on  th ree  hundred and  

fo r ty - fou r  m i l l i on  e igh t  hundred and two thousand two 

hundred and twen ty-one rands.    

CHAIRPERSON :    What  does tha t  amount  represents?  10 

MR KOKO :    I t  i s  the  to ta l  number  –  i t  i s  the  to ta l  va lue  o f  

the  se t -o f fs . . .  be tween 2012,  March 2012 and May 2014.  

CHAIRPERSON :    Bu t  you jus t  agreed when I  asked 

whethe r  the  R 158 mi l l ion  was the  to ta l .  

MR KOKO :    Yes,  I  jus t  want  to  answer  you,  Cha i r.  

CHAIRPERSON :    Yes.  

MR KOKO :    I  jus t  want  to  –  the  to ta l  va lue  o f  the  se t -o f fs  

i s  th is  R 2 .3  b i l l i on .  

CHAIRPERSON :    Ja .  

MR KOKO :    R igh t?  20 

CHAIRPERSON :    H ’m?  

MR KOKO :    And o f  tha t  R 2 .3  b i l l i on  on ly  R 158  mi l l ion  

was deducted.  

CHAIRPERSON :    Oh,  okay,  okay.   Okay so  –  then your  

answer,  I  guess your  answer  to  my quest ion  in  re la t ion  to  
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the  f igure  o f  R 158.3  m i l l ion  a t  page 133 shou ld  no t  have  

been tha t  R 158.3  m i l l ion  was the  to ta l  o f  the  se t -o f f .   I t  

shou ld  have been  the  to ta l  o f  the  se t -o f f  i s  R 2 .3  b i l l i on .  

MR KOKO :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    But  R 158 mi l l ion  i s  a l l  tha t  was  

deducted?  

MR KOKO :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    Ja .  

MR KOKO :    And what  was deducted –  areas . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  10 

MR KOKO :    Eskom wou ld  then do  the  coa l  qua l i t ies .  

CHAIRPERSON :    Ja .  

MR KOKO :    And the  reason why.  

CHAIRPERSON :    Ja .   Okay.  

MR KOKO :    I t  shou ld  have  done tha t  fo r  a l l  the  

R 2 .3  b i l l i on .   Eskom was pr i v i leged by  G lencore  and  

nobody wants  to  dea l  w i th  tha t  and I  have a  prob lem wi th  

tha t .    

CHAIRPERSON :    Ja ,  okay.  

ADV SELEKA SC :    Yes,  thank you .   Thank you,  Cha i r.   So,  20 

Mr  Koko,  your  response to  us  ra ises a  coup le  o f  th ings and  

we need to  see  how to  dea l  w i th  them.   One,  i s  tha t  

. . . [ in te rvenes]  

CHAIRPERSON :    I  must  say,  Mr  Se leka.  

ADV SELEKA SC :    Yes,  Cha i r.  
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CHAIRPERSON :    Keep an eye on what  you r  p lan  was in  

the  morn ing  in  te rms o f  what  you wanted to  ask  h im.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    [ laughs]    

ADV SELEKA SC :    I  know tha t .  

CHAIRPERSON :    So . . .   [ laughs]    

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Bu t  i f  you  dec ide  to  dea l  w i th  what  has  

ar isen f rom h i s  ev idence today in  re la t ion  to  what  we were  

dea l ing  w i th ,  tha t  i s  f ine .    10 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I  am jus t  say ing .   Do not  fo rge t  what  you  

. . . [ in te rvenes]  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .p lanned to  dea l  w i th .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Bu t  i t  may we l l  be  tha t  –  t ime you cou ld  

dea l  w i th  tha t  w i th in  . . . [ in te rvenes]  

ADV SELEKA SC :    Ja .  

CHAIRPERSON :    . . . in  te rms o f  wr i t ten  quest ions and  20 

answers .  

ADV SELEKA SC :    Some o f  the  pena l t ies  we can d ispose  

o f .  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    I t  i s  in  the  p lan .  
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CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Bu t  le t  us  dea l  w i th  i t  wh i l s t  we  are  a t  

i t .   Mr  Koko,  because we see f rom CDH’s  a f f idav i t  tha t  they 

have re fe r red  to  the  per iod  when the  pena l t ies  were  

deducted and the  per iod  when the  pena l t ies  were  no t  

deducted.   And to  the  ex ten t  tha t  you say deduct ions were  

a f fec ted ,  the  po in t  to  Eskom not  be ing  ab le  to  ca l cu la te  –  

to  ver i f y  how the  amount  was ar r i ved,  wh ich  was 

dup l i ca ted ,  an  amount  o f  R 158 mi l l ion .   A l i t t le  over  

R 158 mi l l ion ,  wh ich  had been deducted f rom OCH. . .  OCM.    10 

 But  inc lud ing  in  t he  two po in t  one  po in t  seven –  

R 2 .17  b i l l i on  and  i t  had to  be  taken out ,  u l t imate ly.   What  

do  you say to  tha t  inso fa r  as  you a re  adamant  tha t  

R 2 .17  b i l l i on  was due and payab le  when,  in  fac t  –  and th i s  

i s  jus t  the  one component  o f  i t  –  there  was a  dup l i ca t ion  o f  

over  R 158 mi l l ion?  

MR KOKO :    Cha i r,  le t  us  ge t  the  fac ts  r igh t .   Now we jus t  

have to  be  fac tua l  and ta lk  to  the  fac ts  and every th ing  e l se  

w i l l  s tand on i t s  own.   I f  you  look a t  –  i f  we are  s t i l l  on 

page. . .  20 

ADV SELEKA SC :    You can s tay  there  because I  w i l l  come 

to  th is  –  another  parag raph o f . . .   

MR KOKO :    Yes.   But  i f  you  look a t  the  page –  Bund le  18 ,  

page 133.  

ADV SELEKA SC :    Page?  
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CHAIRPERSON :    I  am sor ry.  

MR KOKO :    Bund le  18 ,  page 133.  

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

ADV SELEKA SC :    The same bund le?  

CHAIRPERSON :    [ Ind is t inc t ]  

MR KOKO :    Same bund le ,  Cha i r.   Same bund le .  

CHAIRPERSON :    Same bund le?  

MR KOKO :    Same bund le .  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Same a f f idav i t .  10 

CHAIRPERSON :    Okay,  Mr  Se leka,  when Mr  Koko has  

responded to  the  quest ion  tha t  you  have asked h im.   I  want  

us  to  go  back to  tha t  paragraph 3 .4 .3  tha t  you sa id  he  had 

not  read but  le t  h im answer  your  quest ions f i rs t .  

ADV SELEKA SC :    Yes.  

MR KOKO :    So ,  Cha i r,  in  page 133 i t  i s  a  tab le  and tha t  

tab le  shows you  the  pena l ty  –  i t s  evas iveness(? )  index  

pena l ty.   R igh t?  

CHAIRPERSON :    Okay.   No,  I  thought  I  had the  bund le  

tha t  was requ i red .   So i t  i s  the  18 (a)  tha t  I  have jus t  been  20 

g iven.  

ADV SELEKA SC :    Okay.   Yes.  

CHAIRPERSON :    I s  tha t  the  r igh t  bund le?  

ADV SELEKA SC :   That  i s  the  cor rec t  bund le .    

CHAIRPERSON :    And –  I  mean -  a f f idav i t .   Page 125 and  
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page 126.   I s  tha t  where  I  shou ld  be?  

MR KOKO :    Page 133,  Cha i r.  

CHAIRPERSON :    133?  

MR KOKO :    Yes,  Cha i r.  

CHAIRPERSON :    Oh,  tha t  tab le .   Ja ,  I  have got  i t .    

MR KOKO :    Cha i r,  the  tab le  on  the  f i rs t  co lumn a t  the  top ,  

i t  i s  Abras i veness  Index.    

CHAIRPERSON :    Ja ,  we l l ,  on  m ine  i t  i s  no t  leg ib le .  

MR KOKO :    I t  is  no t  leg ib le  bu t  I  am jus t  t ry ing  to  lead 

you.  10 

CHAIRPERSON :    Ja ,  ja .  

MR KOKO :    I t  i s  . . . [ in te rvenes]  

CHAIRPERSON :    F i rs t  co lumn? 

MR KOKO :    F i rs t  co lumn is  A I .  

CHAIRPERSON :    Ja ,  tha t  i s  . . . [ in te rvenes]  

MR KOKO :    Abras iveness Index.  

CHAIRPERSON :    Ja .  

MR KOKO :    And then the  second one the  . . . [ in te rvenes]  

CHAIRPERSON :    Hang on one second.   Le t  me – 

Abras iveness . . . [ in te rvenes]  20 

MR KOKO :    The second one . . . [ in te rvenes]  

CHAIRPERSON :    . . . index.   Second  on?  

MR KOKO :    I s  Ca lor i f i c  Va lue  wh ich  is  the  heat  content  o f  

coa l .  

CHAIRPERSON :    What  va lue?  
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MR KOKO :    Ca lo r i f i c  Va lue .  

CHAIRPERSON :    Ca lor i f i c  Va lue .   Yes?  

MR KOKO :    That  one is  the  ash content .  

CHAIRPERSON :    Ash?  

MR KOKO :    Content .  

CHAIRPERSON :    Ja?  

MR KOKO :    And the  f ina l  one is  the  F ines.  

CHAIRPERSON :    F ines?  

MR KOKO :    Yes.  

CHAIRPERSON :    Okay.    10 

MR KOKO :    Okay to ta l  amount .   The R 158 mi l l ion  –  the 

las t  co lumn,  i t  i s  a  summat ion  o f  a l l  the i r  pena l t ies .    

CHAIRPERSON :    Yes.  

MR KOKO :    The las t  co lumn is  Tota l .  

CHAIRPERSON :    Ja .  

MR KOKO :    I s  the  Abras i veness Index p lus  the  Ca lor i f i c  

Va lue  p lus  the  Ash p lus  the  F ines.  

CHAIRPERSON :    Yes.   Okay.  

MR KOKO :    The  Abras iveness Index was dea l t  w i th  in  the 

se t t lement  agreement  tha t  we have dea l t  w i th  on  Apr i l  12 ,  20 

2011.   You w i l l  remember  the  same document  says bar ren  

. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR KOKO :    . . .bar ren  ab ras iveness –  the  res t  s tays  the  

same.    
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CHAIRPERSON :    Yes.  

MR KOKO :    So  the  R 158 mi l l ion  tha t  we –  Mr  Se leka i s  

re fe r r i ng  to  inc ludes the  Abras i veness Index wh ich  has no  

d ispute(?)  a t  a l l .  

CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    Yes bu t  does tha t  answer  the  quest ion?  

EDH . . . [ in te rvenes]  

MR KOKO :    No,  what  I  am say ing  to  you,  Mr  Se leka  

. . . [ in te rvenes]  

ADV SELEKA SC :    Can I  . . . [ in te rvenes]  10 

MR KOKO :    . . . shar ing(? )  to  R 158 mi l l ion  . . . [ in te rvenes]  

ADV SELEKA SC :    Le t  me f in ish .  

MR KOKO :    That  i s  what  I  am s imply  te l l ing  you.   You 

cannot  re fe r  to  158 because 158 . . . [ in te rvenes]  

CHAIRPERSON :    Hang on ,  hang on,  Mr  Koko 

. . . [ in te rvenes]  

MR KOKO :    . . . index . . . [ in te rvenes ]  

CHAIRPERSON :    Hang on,  Mr  Koko . . . [ in te rvenes]  

MR KOKO :    . . . in  d ispute .  

CHAIRPERSON :    Hang on,  hang on,  Mr  Koko.  20 

ADV SELEKA SC :    Yes,  thank you ,  Cha i r.  

CHAIRPERSON :    Le t  us  hear  what  Mr  Se leka says.  

ADV SELEKA SC :    Yes.   You see,  the  –  Mr  Mood ley  wr i tes  

in  h is  a f f idav i t :  

“On 8  March 2017. . .  
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 And fo r  the  reco rd ,  Cha i r,  Eskom Bund le  14(d) ,  

page 927,  parag raph 57.4 .  

“On 8  March 2017,  Eskom Finance fu rn i shed 

us  w i th  va r ious  invo ices fo r  the  per iod  o f  

March 2012 to  February  2015 and adv ised us  

tha t  they were  unab le  to  ver i f y  how the  

pena l t ies  fo r  the  pena l ised pe r iod  in  the  

amount  o f  R 158  mi l l ion  had been ca lcu la ted  

and/or  what  the  fo rmula  fo r  ra t iona le  fo r  the  

ca l cu la t ion  was. . . ”  10 

 I  am not  say ing  tha t .   I  am read ing  f rom what  

they a re  say ing  and . . . [ in te rvenes]  

MR KOKO :    And Cha i r,  I  . . . [ in te rvenes]  

CHAIRPERSON :    Hang on,  hang on,  Mr  Koko.  

ADV SELEKA SC :    Yes.   And in  the  end resu l t ,  Cha i r,  i t  

tu rns  ou t  tha t  tha t  amount  was a  doub le  charge,  was a  

dup l i ca t ion  o f  what  had a l ready been deducted and i t  had 

to  be  taken out  o f  . . . [ in te rvenes]  

MR KOKO :    Cha i r  . . . [ in te rvenes]  

ADV SELEKA SC :    . . . to  be  removed f rom the  R 2 .17  20 

. . . [ in te rvenes]  

CHAIRPERSON :    Le t  h im f in ish ,  Mr  Koko.  

ADV SELEKA SC :    . . . f rom the  R 2 .17  b i l l i on .    

CHAIRPERSON :    Yes,  so  . . . [ in te rvenes]  

ADV SELEKA SC :    So  my quest ion  to  Mr  Koko is  th is .  
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CHAIRPERSON :    Yes.  

ADV SELEKA SC :    I f  he  was say ing :   We were  en t i t led  to  

R 2 .17  b i l l i on .   On what  bas i s  do  you say so  when there  

was th is  –  jus t  one aspect  o f  tha t  –  be ing  doub le  charged  

o f  R 158 mi l l ion?  

MR KOKO :    Cha i r.  

CHAIRPERSON :    Yes.   Was tha t  doub le  charg ing ,  in  the 

f i rs t  p lace?  

MR KOKO :    I  do  no t  know.  

CHAIRPERSON :    You do not  know? 10 

MR KOKO :    I  do  no t  know,  Cha i r.  

CHAIRPERSON :    Okay a l r igh t .  

MR KOKO :    Bu t  sure ly,  and th is  wou ld  be  th ings tha t  w i l l  

be  vent i la ted  a t  the  a rb i t ra to r.   Opt imum wi l l  come in  and  

says you have doub le  charged.   The arb i t ra to r  says:   I  

agree w i th  you.   On o ther  i ssues,  the  arb i t ra to r  w i l l  say :   I  

do  no t  agree w i th  you.    

CHAIRPERSON :    H ’m,  h ’m.  

MR KOKO :    Bu t  th is  cannot  be  used as  a  reason why we  

shou ld  no t  go  to  a rb i t ra t ion .  20 

CHAIRPERSON :    H ’m.   Wel l ,  I  thought  Mr  Se leka ’s  

quest ion  was no t  about  go ing  to  a rb i t ra t ion  bu t  i t  was 

s imp le  about  whe ther  you were  r i gh t  in  what  you sa id  w i th  

regard  to  what  158 rep resents .    

MR KOKO :    No,  no  Cha i r  . . . [ in te rvenes]  
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ADV SELEKA SC :    Yes,  yes .  

MR KOKO :    . . . the  158 rep resents ,  i t  i s  very  c lear.  

ADV SELEKA SC :    [ Ind is t inc t ] . . . [ in te rvenes]  

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

MR KOKO :    I t  is  very  c lear  –  was the  pe rson who was  

de legated to  ca lcu la te  i t  as  ca lcu la ted  i t  and he is  te l l ing 

you . . . [ in te rvenes ]  

CHAIRPERSON :    Yes.  

MR KOKO :    . . . tha t  on  the  bas i s  o f  in te rpre ta t ion ,  th is  i s  

the  number.  10 

CHAIRPERSON :    Yes-no,  bu t  what  I  mean i s .   You have  

to ld  me what  you say R 158.3  m i l l ion  represents .  

MR KOKO :    Yes.  

CHAIRPERSON :    Bu t  I  unders tand h im to  be  say ing ,  in  

e f fec t ,  tha t  cannot  be  the  t rue  p ic tu re  because  tha t  i s  

dup l i ca ted .  

MR KOKO :    No.  

ADV SELEKA SC :    No.  

CHAIRPERSON :    Okay.  

MR KOKO :    No,  i t  was not  . . . [ in te rvenes]  20 

ADV SELEKA SC :    No,  no .   Cha i r,  you w i l l  remember  th is .  

CHAIRPERSON :    Ja?  

ADV SELEKA SC :    You w i l l  remember  th is .   I f  you  –  we l l  

recount  because tha t  i s  the  amoun t  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  
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ADV SELEKA SC :    . . .Eskom gave  to  the i r  lawyers ,  CDH of  

th is  . . . [ in te rvenes ]  

CHAIRPERSON :    R  158 mi l l ion .  

ADV SELEKA SC :    That  i s  R 158 mi l l ion .  

CHAIRPERSON :    As  represented what?  

ADV SELEKA SC :    As  represent ing  par t  o f  the  pena l t ies  –  

the  pena l t ies  c la im o f  R 2 .17  b i l l i on .  

CHAIRPERSON :    Say ing ,  in  o ther  words,  we are  en t i t led  

to  c la im th is  amount .  

ADV SELEKA SC :    Yes,  cor rec t .  10 

CHAIRPERSON :    Okay,  okay.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Now Mr  Koko has sa id  to  you,  many  

t imes:   We were  en t i t led  to  c la im tha t  amount  o f  

R 2 .17  b i l l i on .    

CHAIRPERSON :    Yes?  

ADV SELEKA SC :    Yes.   Now my quest ion  i s .   My quest ion  

. . . [ in te rvenes]  

CHAIRPERSON :    But  he  says . . . [ in te rvenes]  20 

ADV SELEKA SC :    I  am a l lowing you to  p rocess i t ,  Cha i r.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    As  I  unders tand h im,  he  was say ing  –  

and th is  can be confus ing  –  you are  say ing  th is  amount  o f  
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R  158 mi l l ion  rep resents  what  had a l ready been deducted.  

MR KOKO :    Exact ly,  Cha i r.  

CHAIRPERSON :    Yes.  

MR KOKO :    Exact ly,  Cha i r.  

CHAIRPERSON :    So  i f  i t  had a l ready been deducted,  

Eskom shou ld  no t  be  pursu ing  . . . [ in te rvenes]  

MR KOKO :    A c la im.  

CHAIRPERSON :    . . .a  c la im aga ins t  i t .  

MR KOKO :    Exact ly.   And i f  i t  does,  the  arb i t ra to r  

. . . [ in te rvenes]  10 

CHAIRPERSON :    That  i s  wrong.  

MR KOKO :    You know.  

CHAIRPERSON :    Ja ,  okay.    

MR KOKO :    Yes.  

CHAIRPERSON :    Okay.   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I  th ink  we are  on  the  same page now.  

ADV SELEKA SC :    Ja ,  exact  page .  

CHAIRPERSON :    Ja ,  ja .  

ADV SELEKA SC :    And the  quest ion  is  then.   Why is  he 20 

say ing  they were  en t i t led  to  R 2 .17  b i l l i on  as  a  c la im?  

MR KOKO :    Can I  answer  you,  Cha i r?  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    When,  in  fac t ,  the  por t ion  o f  i t  was th is  

dup l i ca t ion .  
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CHAIRPERSON :    Ja ,  then i t  i s  a  quest ion  o f  whethe r  

R 158 mi l l ion  i s  inc luded in  the  . . . [ in te rvenes]  

ADV SELEKA SC :    No,  i t  i s  Cha i r.  

MR KOKO :    Cha i r  . . . [ in te rvenes]  

CHAIRPERSON :    [ Ind is t inc t ] . . . [ in te rvenes]  

MR KOKO :    Cha i r,  i t  i s  qu i te  s imp le .   The peop le  who are  

de legated w i th  the  au thor i t y  to  ca lcu la te  th is  c la im have  

come to  th is  Commiss ion  to  tes t i f y  tha t  Eskom is  en t i t led  to  

tow,  one,  seven.    

CHAIRPERSON :    H ’m?  10 

MR KOKO :    And we are  s i t t ing  w i th  the  same -  w i th  the  

a f f idav i t  in  f ron t  o f  you,  page 132.   The pe rson  who is  

de legated says in  th is  Commiss ion  Eskom cou ld  impose a  

fu r ther  pena l ty  in  the  to ta l  o f  two,  one,  seven as  

summar ised in  the  spreadsheet ,  in  the  a t tached  

spreadsheet .   So tha t  i s  –  what  more  can I  say?  

CHAIRPERSON :    H ’m,  h ’m.   But  bas i ca l l y,  jus t  to  make  

sure  tha t  we are  on  –  we unders tand one anothe r.   You are  

say ing  tha t  i s  what  they sa id ,  bu t  you are  say ing ,  ac tua l l y,  

inso fa r  as  they inc luded th is  R 158 .3  m i l l ion  . . . [ in te rvenes]  20 

MR KOKO :    They  are  wrong.  

CHAIRPERSON :    They were  wrong? 

MR KOKO :    Yes.  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO :    Yes.  
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CHAIRPERSON :    Okay.  

MR KOKO :    Bu t  i t  i s  a  d i f fe ren t  answer  to  say,  were  we 

ent i t led  to  two po in t  one seven o r  no t?  

CHAIRPERSON :    Yes,  ja .  

MR KOKO :    We were  en t i t led  to  i t ,  we had  a l ready  

deducted i t ,  and we cannot  deduct  i t  aga in .  

CHAIRPERSON :    Yes.   No.   I  mean,  I  th ink ,  then you and 

Mr  Se leka are  on  the  same page because . . . [ in te rvenes]  

ADV BARRIE :    Cha i r?  

CHAIRPERSON :    Yes.   Le t  me f in ish ,  Mr  Bar r i e .   I f  I  10 

m isunders tand i t ,  I  jus t  see i t  now.   [ laughs]    

ADV BARRIE :    Yes.  

CHAIRPERSON :    Because a t  leas t  I  th ink  I  unders tand  

what  Mr  Koko is  say ing .   So to  the  ex ten t  tha t  the  amount  

o f  R 158.3  m i l l ion  represents  an  amount  tha t  had  a l ready 

been deducted by  Eskom f rom the  pr i ce  o f  OCM for  coa l .   

Eskom was not  en t i t led  to  inc lude i t  in  any c la im  tha t  i t  

wou ld  pu rsue.   I  th ink  a l l  th ree  o f  us  agreed on tha t .   Now,  

be fore  I  come to  you Mr  Se leka to  say:   Okay what  i s  the  –  

what  next  a f te r  tha t  unders tand ing? 20 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Le t  me hear  f rom Mr  Bar r ie ,  he  wanted 

to  say someth ing? 

ADV BARRIE :    Yes,  Cha i r.   And i t  i s  quest ion  about  

whethe r  Mr  Koko and the  Ev idence  Leader  a re  on  the  same 



19 MAY 2021 – DAY 398 
 

Page 207 of 383 
 

page.   What  Mr  Koko po in ted  out  i s  tha t  the  R 158 mi l l ion  

was the  amount  tha t  was deducted .   In  o ther  words,  in  tha t  

respect  o f  tha t  R 158 mi l l ion ,  there  wou ld  have been an  

ob l iga t ion  to ,  in  te rms o f  3 .4 .3  o f  Addendum 3,  to  p rov ide  

the  ca l cu la t ion .   But  the  rea l  po in t  is  tha t . . .  

 He came to  the  conc lus ion  tha t  the  rea l  pena l t ies  

tha t  were  payab le  was R 2 .344 b i l l i on  and tha t  appears  a t  

the  foo t  o f  page –  and Mr  Koko re fer red  to  tha t  – o f  page  

134.   So on a  reca lcu la t ion ,  the  rea l  pena l t ies  payab le  

R 2 .344 b i l l i on  o f  tha t  R 158 mi l l ion  was pa id  wh ich  leaves  10 

you w i th  about  R 2 .15  b i l l i on  or  R 2 .17  b i l l i on .  

CHAIRPERSON :    Oh,  okay.   So your  unders tand ing  is  tha t  

the  amount  o f  R 2 .344 b i l l i on  wh ich  appears  a t  page 134 is  

inco r rec t  i f  regard  is  had to  the  fac t  tha t  R 158  mi l l ion 

shou ld  be  deducted f rom tha t?  

ADV BARRIE :    No,  no  tha t  i s  no t  what  -  says .  

CHAIRPERSON :    Ja ,  he  says . . . [ in te rvenes]  

ADV BARRIE :    He says he  d id  the  fu l l  ca lcu la t ion .  

CHAIRPERSON :    Ja .  

ADV BARRIE :    So  tha t  i s ,  w i thout  tak ing  in to  account ,  20 

what  was in  fac t  . . . [ in te rvenes]  

CHAIRPERSON :    Yes,  yes .  

ADV BARRIE :    That  sum s t i l l  has  to  be  done.  

CHAIRPERSON :    Yes.   Oh,  okay.  

ADV BARRIE :    And we can do i t  here .  
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CHAIRPERSON :    Okay,  okay.   So what  . . . [ in te rvenes]  

ADV BARRIE :    I  mean,  tha t  i s  what  the  deve loper  says.   

That  i s  how he spe l t  i t  ou t .  

CHAIRPERSON :    Ja ,  okay.   But  in  the  end,  I  th ink  we a re  

in  agreement ,  there fo re ,  tha t  g iven tha t ,  Eskom wou ld  no t  

be  en t i t led  to  pursue a  c la im fo r  R 2 .344 b i l l i on .  

MR KOKO :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    I t  wou ld  have to  deduct  th is  

R 158 mi l l ion  . . . [ in te rvenes]  

MR KOKO :    Cor rec t ,  cor rec t  Cha i r.  10 

CHAIRPERSON :    Ja ,  okay a l r i gh t .  

MR KOKO :    And i f  Eskom does tha t  w i th  the  arb i t ra to r,  the  

arb i t ra to r  must  jus t  . . . [ in te rvenes]  

CHAIRPERSON :    Ja ,  ja ,  ja .   Okay.  

ADV SELEKA SC :    Cha i r,  may I  jus t  say  someth ing?   

CHAIRPERSON :    [ laughs]    

ADV SELEKA SC :    Because  I  do  no t  th ink  i t  i s  

p roper. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    . . . tha t  wh i le  a  w i tness i s  tes t i f y ing  fo r  20 

counse l  to  t ry  and exp la in  the  ev idence before  i t .  

CHAIRPERSON :    Wel l ,  in  th is  par t i cu la r  case  

. . . [ in te rvenes]  

ADV SELEKA SC :    I  am jus t  comment ing  on  tha t .  

CHAIRPERSON :    No,  no ,  no .   But  in  th is  par t i cu la r  case,  I  
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th ink  here  is  a  quest ion  o f  unders tand ing  and I  th ink  i t  

th rows l igh t .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Under  normal  c i rcumstances,  no .   But  I  

th ink  th is  i s  a  quest ion  o f  unders tand ing  and . . . [ in te rvenes]  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . I  th ink  i t  cer ta in ly  has he lped me.  

ADV SELEKA SC :    Yes,  okay.  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Okay.   Cha i r,  i t  i s  inqu is i to r ia l (? )  10 

purposes(?)   [Speaker  unc lea r ]    

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Cha i r  has a l l  the  cont ro l s .   Cha i r,  what  

I  –  based on tha t  unders tand ing ,  Cha i r.  

CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    Then the  impress ion  -  and I  w i l l  i t  pu t  i t  

l i gh ter  –  sought  to  be  crea ted –  Mr  Koko,  then I  am fac ing  

you,  tha t  you were  en t i t led  to  R 2 .17  b i l l i on  as  a  pena l ty  

c la im aga ins t  G lencore  fo r  OCM,  is  incor rec t .  

MR KOKO :    No,  i t  i s  no t .  20 

CHAIRPERSON :    No,  jus t  repeat  tha t  p ropos i t ion ,  

Mr  Se leka.  

ADV SELEKA SC :    That  the  impress ion  tha t  he  seeks to  

c rea te  tha t  Eskom was ent i t led  to  pu rsue tha t  c la im o f  

R 2 .17  b i l l i on  i s  i ncor rec t .  
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CHAIRPERSON :    Oh,  okay.  

ADV SELEKA SC :    Because the  c la im wou ld  have  had to  

be  less  by  158 po in t  someth ing  mi l l ion .  

CHAIRPERSON :    No,  on  tha t ,  I  unders tand h im  to  be 

say ing  . . . [ in te rvenes]  

ADV SELEKA SC :    Yes,  Cha i r.  

CHAIRPERSON :    He says when you got  -  a f f idav i t  a t  the 

bo t tom o f  page 134.  

ADV SELEKA SC :    Yes.    

CHAIRPERSON :    You see . . . [ in te rvenes]  10 

ADV SELEKA SC :    Page?  

CHAIRPERSON :    Page 134.  

ADV SELEKA SC :    Yes,  Cha i r?  

CHAIRPERSON :    You see tha t  to ta l  o f  R 2 .3  b i l l i on?  

ADV SELEKA SC :    I  am there .  

CHAIRPERSON :    Ja ,  he  is  say ing .   I f  Eskom sought  to  

c la im th is  amount  f rom OCM . . . [ in te rvenes]  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . i t  wou ld  have been wrong  

. . . [ in te rvenes]  20 

ADV SELEKA SC :    Exact ly.  

CHAIRPERSON :    . . .because befo re  they cou ld  c la im they  

needed to  deduct  the  R 158.3  m i l l ion .  

MR KOKO :    Thank you,  Cha i r.  

CHAIRPERSON :    Then what  you get  ou t  o f  tha t  i s  
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. . . [ in te rvenes]  

MR KOKO :    I s  two po in t  one.  

CHAIRPERSON :    . . . i s  what  they were  en t i t led  to .  

MR KOKO :    Exact ly,  Cha i r.  

CHAIRPERSON :    That  i s  what  I  unders tand h im to  be 

say ing .  

ADV SELEKA SC :    Okay.  

MR KOKO :    And tha t  i s  my w ishes(?)  to  you Cha i r.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Le t  us  assume tha t  i s  the  –  what  –  10 

says is  the  submiss ion  to  you.  

CHAIRPERSON :    Ja ,  ja .  

ADV SELEKA SC :    Bu t  tha t  i s  incor rec t ,  Cha i r.  

CHAIRPERSON :    Ja .  

MR KOKO :    No,  i t  i s  no t .  

ADV SELEKA SC :    [ laughs]  

CHAIRPERSON :    Okay,  ja .   Sha l l  we dea l  i t  w i th  i t  

. . . [ in te rvenes]  

ADV SELEKA SC :    Yes because . . . [ in te rvenes]  

CHAIRPERSON :    What  i s  wrong w i th  tha t?  20 

ADV SELEKA SC :    What  -  show in  h is  a f f idav i t  i s  tha t  they  

d id  –  and one has to  read the  paragraph befo re  th is  tab le .  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    And what  comes a f te r  tha t .   Now,  le t  us  

read th is  pa ragraph.   
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CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    Because –  and i t  emerges f rom 

Mr  Mood ley ’s  a f f idav i t  tha t  Eskom was bat t l ing  to  g ive  the  

cor rec t  ca l cu la t ions  o f  the  amount .    

CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    H is  ba t t l ing .    

CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    So he says then –  le t  us  read page 133  

a t  the  bo t tom o f  the  page.   He says”  

“As ind i ca ted  above,  in  2015  the  request  to  10 

ca l cu la te  the  c la im fo r  the  re t rospect ive  pena l ty  

wh ich  i s  common ly  re fe r red  to  as  “ the  R 2 .1  b i l l i on  

c la im.  

The fo l low ing tab le  re f lec ts  the  d i f fe rences between  

the  pena l ty  tha t  was in i t ia l l y  app l ied  fo r  per  qua l i t y  

parameters  and the  rev ised pena l t y  tha t  wou ld  have 

been app l ied  us ing  the  in te rpre ta t ion  tha t  was  

agreed w i th  CDH in  2015.  

The tab le  be low does not  l im i t  the  to ta l  pena l ty  to  

ton  o f  de l i vered  coa l  where  the  pena l ty  amount  20 

exceeds the  to ta l  invo ice  va lue .   Th i s  i s  because  

the  tab le  i s  t ry ing  to  i l l us t ra te  the  d i f fe rence in  

pena l ty  app l i ca t ion  per  qua l i t y  parameter  fo r  tha t  

wh ich  was or ig ina l l y  app l ied  when  compared to  tha t  

wh ich  shou ld  have been lev ied  based on the  rev i sed 
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in te rpre ta t ion . ”  

And,  Cha i r,  you know,  to  emphas ise  tha t  rev ised 

in te rpre ta t ion  because you w i l l  see  as  he  ca r r ies  on  in  the  

next  page:  

“There fo re ,  the  to ta l  pena l ty  in  the  tab le  be low wi l l  

appear  to  be  g reater  under  commonly  re fer red  to  

2 .1  b i l l i on  pena l ty. ”  

So he has no t  sa id  th is  i s  the  c la im  wh ich  …[ in tervenes]  

MR KOKO:    Cha i r,  he  has sa id  so .  

CHAIRPERSON :    Hang on,  Mr  Koko,  hang on,  hang on.  10 

ADV SELEKA SC :    To  the  next  page,  Cha i r.  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Page 135:  

“ In  an  a t tempt  to  unders tand  the  d i f fe rences  

between the  or ig ina l  ca lcu la t ion  and the  rev i sed  

ca l cu la t ion  we took a  sample  o f  four  t ransact ions. ”  

Now he is  in  the  process o f  do ing  th is  and he is  exp la in ing  

to  the  Commiss ion  in  h is  a f f idav i t .   

“The four  g rey  shaded invo ices i n  the  tab le  above  

were  rev iewed to  de termine the  ma jor  d i f fe rences in  20 

app l i ca t ion  o f  the  o r ig ina l  pena l ty  and rev i sed 

pena l ty  ca lcu la t ions .   The reasons fo r  these majo r  

var iances w i l l  need to  be  ob ta ined f rom the  

app l i cab le  coa l  supp ly  un i t  manager  and coa l  supp ly  

manager  p res id ing  over  th is  cont rac t  dur ing  the  
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per iod .   The major  reasons fo r  the  d i f fe rences were  

found to  be  re la ted  to  the  fo l low ing  issues. ”  

And he g ives  the  reasons fo r  the  d i f fe rences and i t  m igh t  

impor tan t :  

“  Abras i ve  index. . ”  

Which  (a )  the  f i rs t  bu l le t  po in t .    

“…f rom March 2012 t i l l  August  2013 was supp l ied  a t  

the  base un-esca la ted ,  A I  pena l ty  p r ice  o f  

addendum 2.   The rev ised …[ in tervenes]  

CHAIRPERSON :    Hang on,  Mr  Se leka.  10 

ADV SELEKA SC :    Yes,  Cha i r?  

CHAIRPERSON :    I  do  no t  want  us  to  spend too  much t ime 

on th is  un less  I  know where  i t  takes us  in  the  end.   Mr  

Koko says the  co r rec t  c la im wou ld  have been R2,3  b i l l i on 

m inus the  R158,3  m i l l ion .   Do you unders tand Mr  Nagar  to  

say someth ing  d i f fe ren t  and i f  so ,  what  f igure?  And i f  we 

look a t  the  d i f fe rence between the  f igure  tha t  Mr  Koko says  

and the  f igure  tha t  maybe Mr  Nagar  says,  where  does i t  

take  us ,  what  d i f fe rence does i t  make,  in  te rms o f  what  we 

are  look ing  a t?  20 

ADV SELEKA SC :    Yes,  Cha i r,  the  …[ in tervenes]  

CHAIRPERSON :    Because the  –  you remember  t ha t  the  

cor rec tness or  o therw ise  o f  the  c la im is  on  i t s  own  ne i ther  

here  nor  the re .   The who le  quest ion  about  the  c la im,  as  I  

unders tand i t ,  i s  whether  i t  was  pursued fo r  a  cer ta in  
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agenda.  

ADV SELEKA SC :    Cor rec t ,  Cha i r .  

CHAIRPERSON :    And tha t  agenda,  i f  there  i s  a  d i f fe rence  

o f  1  m i l l ion  be tween Mr  Nagar  says  was the  cor rec t  amount  

and the  amount  tha t  Mr  Koko says ,  I  am not  su re  i f  i t  wou ld  

make a  d i f fe rence,  bu t  I  jus t  wan t  us  to  keep an eye on 

where  –  on  the  issues.  

ADV SELEKA SC :    Yes.   And,  Cha i r ,  you come to  tha t  

agenda,  i f  I  use  tha t  word ,  by  see ing  tha t  there  were  

concerns ra ised by  the  amount  o r  in  respect  o f  the  amount  10 

wh ich  amount ,  as  Mr  Koko says,  o r  wh ich  concerns were  

the  same th roughout  bu t  the  ad jus tment  on l y  ge ts  to  be  

done must  la te r  when Glencore  OCM i s  no  longer  in  the  

p ic tu re .   Cha i r ,  to  acce le ra te  i t ,  Mr  S inhau(?)  does not  say  

2 .3  b i l l i on ,  look  a t  page 139 and he w i l l  te l l  you  what  the  

po tent ia l  c la im was.   Paragraph 7 .8 .   139,  7 .8 .  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Because those tab les  are  postu la t ing  

to  ge t  to  the  r igh t  scenar io  o f  an  amount .   He says:  

“On or  a round 13 March 2017 I  was requested by  20 

Ms Dan ie l s  to  s ign  a  memo as f inance suppor t  fo r  

the  se t t lement  o f  the  pena l ty  c la im. ”  

Now tha t  –  the  se t t le  i s  a t  577 mi l l ion .   He says:  

“Upon rev iew o f  the  document  the re  was no l ink  in  

the  memo to  the  po tent ia l  to ta l  c la im/va lue  tha t  was  
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due to  Eskom. ”  

And there  he  g ives  you the  po tent ia l  c la im.   1 .1 ,  i f  I  round  

i t  o f f ,  R1.17 b i l l i on  wh ich  …[ in te rvenes]  

CHAIRPERSON :    H ’m?  

ADV SELEKA SC :    I f  I  round i t  o f f ,  R1.17 b i l l i on  wh ich  he  

repeats  in  …[ in te rvenes]  

CHAIRPERSON :    Where  do  you ge t  7?  

ADV SELEKA SC :    I  round i t  o f f ,  Cha i r.   I t  i s  1 .166 .  

CHAIRPERSON :    Ja .   

ADV SELEKA SC :    He w i l l  repeat  i t  aga in  in  paragraph  10 

…[ in tervenes]  

CHAIRPERSON :    Wel l ,  i t  i s  1 ,1  b i l l i on ,  i s  i t  no t?  

ADV SELEKA SC :    Cor rec t ,  Cha i r.  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    He w i l l  repeat  i t  in  paragraph 7 .9 .  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :     And I  read the  las t ,  las t  sentence  

there :  

“ I  then s igned as  suppor ted  on  14 March 2017 in  

te rms o f  …[ in tervenes]  20 

CHAIRPERSON :    Wel l ,  I  see  before  tha t  he  says:  

“ I  was a l so  uncomfor tab le…”:  

ADV SELEKA SC:    Yes.  

CHAIRPERSON :     

“…to  suppor t  the  memo as I  was  not  pa r t  o f  the  
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se t t lement  negot ia t ions  and the  memo d id  no t  re fe r  

to  any o f  the  ca lcu la t ions tha t  we had per fo rmed. ”  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    

“On 13 March 2017 I  sent  an  emai l  to  Ms Dan ie l s  

a t tached as  annexure  SM 13 where in  I  

recommended a  comment  to  be  added to  paragraph  

1  under  f inanc ia l  imp l ica t ions a t tached as  annexure  

SN1 3A.   The purpose o f  the  comment  was to  

p rov ide  contex t  to  the  po tent ia l  c la im/va lue  a t  hand  10 

and the  po tent ia l  va lue  tha t  was be ing  g iven.   The  

purpose was a lso  to  l ink  the  f inanc ia l  quantum in  

the  document  to  the  ca lcu la t ions tha t  my team had 

per fo rmed.   Ms  Dan ie l s  rep l ied  o t  me on the  

fo l low ing day be ing  14 March 2017 where in  she  

wanted c la r i t y  on  the  comment .   She fu r ther  

ind ica ted  tha t  she took Mr  S ingh th rough the  

document  the  prev ious day to  f ina l i se  the  mat te r  on  

the  same day,  be ing  14  March 2017. ”  

ADV SELEKA SC :    Then you  w i l l  see  i n  the  next  20 

parag raph and Cha i r  I  w i l l  read the  ve ry  las t  sentence.  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Wel l ,  i t  may be impor tan t  Cha i r  w i l l  

read the  o ther  ones because the re  he  repeats  th is  158  

mi l l ion  wh ich  was  a  dup l i ca t ion ,  a l ready deducted,  he  says.   
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You see aga ins t :  

“A l ready deducted fo r  the  per iod  March 2012 to  May  

2015 and tha t  the  pa r t ies  have se t  ou t  the  te rms o f  

the  se t t lement  ag reement  to  be  s igned between the  

par t ies  and make  an order  o f  the  arb i t ra t ion  wh ich  I  

was requested to  s ign  by  Ms Dan ie l s . ”  

But  th is  i s  the  one I  wanted to  b r i ng  to  your  a t ten t ion :  

“ I  then s igned and suppor ted  on  14 March 2017 in  

te rms o f  the  ca l cu la t ions as  descr ibed in  the  memo 

and to  re f lec t  the  to ta l  amount  o f  the  c la im o f  1 .17  10 

b i l l i on . ”  

Now tha t  i s  what  he  has re fe r red  to  as  the  po tent ia l  c la im,  

so  –  and Cha i r ,  tha t  i s  the  one aspect  o f  i t ,  wh ich… 

CHAIRPERSON :    So  where  does i t  take  us ,  what  i s  tha t?  

ADV SELEKA SC :    So  the  po tent ia l  c la im accord ing  to  Ms  

N ihau (s ic )  i s  no t  what  Mr  Koko says i t  i s .  

CHAIRPERSON :    Which  is  2 .1 .  

ADV SELEKA SC :    No,  2 .3  in  tha t  s ta tement .  

CHAIRPERSON :    No,  Mr  Koko says f rom 2 .3  b i l l i on  you  

must  deduct  158,3  m i l l ion .  20 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    So  get  to  the  cor rec t  c la im.  

ADV SELEKA SC :    Yes?  

CHAIRPERSON :    That  i s  what  Mr  Koko says.  

ADV SELEKA SC :    Yes,  the  158 mi l l ion  bu t  you  



19 MAY 2021 – DAY 398 
 

Page 219 of 383 
 

…[ in te rvenes]  

CHAIRPERSON :    Ja ,  158,3  m i l l ion  he  says  must  be  

deducted f rom the  R2,3  b i l l i on  c la im in  o rder  to  a r r i ve  a t  

the  co r rec t  c la im.  

ADV SELEKA SC :    Ja ,  we l l  wh ich  c la im is  go ing  to  a r r i ve  

a t ,  Mr  Koko?  

CHAIRPERSON :    2 .1 .   That  i s  what  he  sa id .   I  d id  no t  do 

the  ca l cu la t ions.  

ADV SELEKA SC :    No,  i t  i s  no t  go ing  to  be  2 .1 .  

MR KOKO:    Cha i r ,  can I  he lp  you,  Cha i r .  10 

CHAIRPERSON :    Yes.  

MR KOKO:    O therwise  you are  go ing  to  s i t  here  a l l  n igh t .  

CHAIRPERSON :    Yes.  

MR KOKO:    Because I  do  no t  even th ink  Mr  Se leka  

unders tands what  he  t r ies  to  make you unders tand.   Le t  me  

do.   P lease go to  bund le  15 .  

CHAIRPERSON :    Ja .  

MR KOKO:    Bund le  15 (a)  page 138.  

CHAIRPERSON :    I s  tha t  (c )  o r  (b )?  

MR KOKO:    (a ) .  20 

CHAIRPERSON :    (a )?  

MR KOKO:    Yes.  

CHAIRPERSON :    Jus t  p roceed,  say  what  i t  says  and then 

we w i l l  take  i t  f rom there .  

MR KOKO:    Cha i r ,  I  have g iven you a  tab le  in  -   i t  i s  my 
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ma in  a f f idav i t  wh ich  I  have been dy ing  to  ta lk  to .  

CHAIRPERSON :    Yes.  

MR KOKO:    And i t  dea l  w i th  the  c la im.  

CHAIRPERSON :    Ja .  

ADV SELEKA SC :    Page number?  

MR KOKO:    Page 138.  

CHAIRPERSON :    Ja ,  i t  i s  bund le  15(a )  page 138.   Yes.  

MR KOKO:    Cha i r ,  I  am go ing  to  t ry  to  go  th rough th is  

qu ick l y .  

CHAIRPERSON :    I t  s ta r ts  a t  parag raph 490.  10 

MR KOKO:    490,  yes .  

CHAIRPERSON :    Yes,  you say the  head ing :  

“Va lue  o f  Eskom’s  pena l ty  c la im aga ins t  

OCM/Tegeta . ”  

MR KOKO:    Yes.  

CHAIRPERSON :     

“Eskom’s  R2,17 b i l l i on  pena l ty  c la im was  

overs ta ted . ”  

Ja ,  okay,  cont inue.  

MR KOKO:     20 

“The fundamenta l  po in t  o f  d i f fe rence  between  

Eskom or ig ina l  pena l ty  ca lcu la t ions  and OCM 

ca lcu la t ions was  a  t rea tment  o f  the  s ize  and  

parameter  in  the  ca l cu la t ion  o f  a  pena l ty  c la im. ”  

Very  impor tan t .    
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“How do we t rea t  the  s iz ing  parameters  in  the  

ca l cu la t ions o f  the  c la im?  I  have summar ised the  

d i f fe rence in  the  tab le  be low. ”  

That  has been  conf i rmed by  Mr  S inhau be fore  the  

Commiss ion .   That  i s  a  number  t ha t  Mr  Se leka is  ta lk ing  

about ,  the  1 .17 .   And the  po in t  i s ,  I  am s imply  say ing  Mr  

Se leka is  no t  pu t t ing  tha t  in  p roper  contex t  and I  am t ry ing  

to  do  tha t  he re  and i f  Mr  Se leka had  read my a f f idav i t  he  

wou ld  have known tha t  my pos i t ion  is  no t  where  he  puts  me 

in  because is  here .  10 

CHAIRPERSON :    Yes.  

MR KOKO:    So ,  i f  you  go to  the  tab le ,  you w i l l  see  I  pu t  

…[ in tervenes]  

CHAIRPERSON :    I t  says :  

“Pena l t ies  deduced in  the  per iod  March 2012 to  May  

2014 158,3  m i l l ion . ”  

MR KOKO:    Yes,  bu t  I  make  i t  two co lumns ,  I  say  

pena l t ies  inc lud ing  s iz ing  parameters ,  pena l t ies  i nc lud ing  

s iz ing  and pena l t ies  exc lud ing  s i z ing .  

CHAIRPERSON :    Oh,  okay,  yes .  20 

MR KOKO:    I  have got  two co lumns.  

CHAIRPERSON :    Ja .  

MR KOKO:    R igh t .  

CHAIRPERSON :    Ja .  

MR KOKO:    So  I  am say ing  i f  you  s tay  w i th  the  pena l t ies  
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inc lud ing  s i z ing ,  the  pena l t ies  in  the  per iod  March 2012 I  

pu t  i t  as :  

“Pena l t ies  a l leged ly  due but  were  no t  deducted  

between March 2012 and May 2014 is  R1.4  b i l l i on  

inc lud ing  pena l t ies . ”  

CHAIRPERSON :    Yes.  

MR KOKO:    And i t  i s  634 mi l l ion  exc lud ing  pena l t ies .  

CHAIRPERSON :    Yes.  

MR KOKO:     

“Pena l t ies  due but  were  no t  deducted in  the  per iod  10 

June 2014 and May 2015 is  744 mi l l ion  ve rsus 409 

exc lud ing  pena l t ies . ”  

You w i l l  see  Mr  Ger t  Opperman’s  number  i s  720.  

CHAIRPERSON :    Ja .  

MR KOKO:    And then you w i l l  see  I  am say ing  the  Eskom 

va lue  o f  the  pena l ty  c la im is  2 .17  inc lud ing  pena l t ies  and 

…[ in tervenes]  

CHAIRPERSON :    Inc lud ing  s iz ing .  

MR KOKO:    Inc lud ing  s iz ing .  

CHAIRPERSON :    Ja .  20 

MR KOKO:    and i t  i s  1 .2  exc lud ing  s iz ing  and I  pu t  an  

as te r isk  there  and say:  

“ In  the  Suzanne Dan ie ls ’  memo o f  13  March ”  

Which  Mr  Se leka is  re fe r r i ng  to ,  tha t  s igned va lue  is  1 .17 .  

CHAIRPERSON :    Ja .  
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MR KOKO:    So  you see whether  we …[ in tervenes]  

CHAIRPERSON :    That  i s  where  you s tand,  ja .  

MR KOKO:    Where  the  1 .17  ra ises  what  Mr  Se leka i s  

say ing .  

CHAIRPERSON :    Ja .  

MR KOKO:    R igh t ,  so  there  is  a  p roper  contex t  to  tha t .   I t  

i s  s imp le ,  i t  i s  c lear ,  do  you inc lude pena l t ies?  

CHAIRPERSON :    Or  do  you exc lude?  

MR KOKO:    Or  do  you exc lude pena l t ies .  

CHAIRPERSON :    Ja .  10 

MR KOKO:    I f  you exc lude pena l t ies  the  2 .17  becomes 

1 .17 ,  i t  i s  as  s imp le  as  tha t .   Cha i r ,  I  need to  p roceed.   

492:  

“The Eskom f inance in  a round March 2017  

reca lcu la ted  the  amount  o f  the  pena l ty  c la ims  

…[ in tervenes]  

CHAIRPERSON :    Where  are  you read ing  f rom now? 

MR KOKO:    Paragraph 492.  

CHAIRPERSON :    492,  okay,  ja .    

“Eskom f inance in  a round March 2017…” 20 

Cont inue.  

MR KOKO:     

“…reca lcu la ted  the  amount  o f  the  pena l t ies owing to  

Eskom to  be  117 b i l l i on  fo r  March 2012 to  May 2015  

and they s ta ted  tha t  the  bas is  o f  the  ca lcu la t ion  
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cou ld  be  ver i f ied  bu t  the  in te rpre ta t ion  is  s t i l l  in  

quest ion .   What  was not  in  quest ion  a t  the  t ime was 

tha t  the  pena l t ies  had been ca lcu la ted  to  exc lude 

the  pena l t ies  re la t ing  to  s ize  in  pa ramete rs . ”  

CHAIRPERSON :    Now o f  cou rse  here  you ta lk  about  

pena l t ies  and pena l t ies .   The pena l t ies ,  when you ta lk  

about  exc lud ing  o r  inc lud ing  a re  the  s ize  in  pena l t ies .  

MR KOKO:    The s ize  in  parameters .  

CHAIRPERSON :    Because every th ing  is  pena l t ies ,  ja .  

MR KOKO:    yes ,  yes ,  when you exc lude the  s i z ing  then 10 

get  to  1 .17 .  

CHAIRPERSON :    Yes.  

MR KOKO:    Bu t ,  Cha i r ,  remember ,  there  is  no  leg i t imate 

reason why you shou ld  exc lude them.  

CHAIRPERSON :    Ja .  

MR KOKO:    There  is  no  reason why they were  exc luded.  

CHAIRPERSON :    Ja .  

MR KOKO:    And th is  i s  what  I  am ask ing  and begg ing  your  

tha t  your  invest iga tors  shou ld  d ig  deeper  in to  why the  s ize  

in  paramete r  were  no t  –  were  exc luded when the  20 

agreement  …[ in te rvenes]  

CHAIRPERSON :    Inc ludes them.  

MR KOKO:    Inc ludes them.  

CHAIRPERSON :    Ja ,  okay.  

MR KOKO:    Cha i r ,  I  need to  conc lude th is  because we are 
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on  pena l t ies  now.  

CHAIRPERSON :    Ja .  

MR KOKO:    I  am go ing  to  read maybe a  b i t  fu r the r ,  

parag raph 494,  I  am say ing :  

“The d i f f i cu l t y  w i th  the  1 .17  b i l l i on  tha t  remained 

was tha t  i t  inc luded the  634 mi l l ion  o f  pena l t y  

c la ims tha t  were  a l leged ly  due  but  were  no t  

deducted in  March 2012 payments .   The ca l cu la t ion  

o f  Eskom f inance team were  the  e f fec t  tha t  the  

pena l ty  c la ims exc lud ing  s iz ing  parameters  in  the  10 

per iod  March 2012 were  792 mi l l ion .   On ly  one 158  

mi l l ion  o f  tha t  had been deducted. ”  

That  i s  where  the  158 comes f rom.  

CHAIRPERSON :    Ja .  

MR KOKO:    Cha i r ,  494,  the  most  impor tan t :  

“ I  cou ld  be  g i ven  or  f ind  no  cogent  o r  va l id  reason 

why the  pena l ty  amount  o f  634  mi l l ion  was no t  

deducted f rom the  payment  dur ing  the  March ’12  

and March ’14 . ”  

I  s t i l l  cannot  f ind  a  reason why.  20 

CHAIRPERSON :    Wou ld  tha t  be  the  –  wou ld  t ha t  be  

because o f  the  suspens ion  tha t  you  ta lked about?  

MR KOKO:    That  i s  what  they ta lked about ,  they say i t  

was suspended.  

CHAIRPERSON :    Yes,  ja .  
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MR KOKO:    Yes.  

CHAIRPERSON :    Ja ,  so  tha t  i f  tha t  suspens ion  happened,  

th is  i s  the  amoun t  tha t  was not  deducted because o f  tha t .  

MR KOKO:    Yes,  yes ,  exc lud ing  s i z ing  parameters .  

CHAIRPERSON :    S iz ing  pena l t ies  were  deducted.  

MR KOKO:    No,  no ,  no ,  what  I  am say ing ,  i f  you  exc lude 

s iz ing  pa rameters  the  number  i s  634 mi l l ion .  

CHAIRPERSON :    Oh,  okay,  okay.  

MR KOKO:    I f  you  inc lud ing  the  s iz ing  pa rameters  to  be  

1 .4  b i l l i on .  10 

CHAIRPERSON :    Ja .   Okay,  a l r igh t .  

MR KOKO:    So  when they say they suspended,  they had  

no author i t y  to  suspend the  pena l t ies .  

CHAIRPERSON :    Ja .  

MR KOKO:    Cha i r ,  I  jus t  want  to  f in ish  th is .   Parag raph 

496:  

“Ms Dan ie l s  was runn ing  the  arb i t ra t ion  proceed ings  

regard ing  the  OCM pena l t ies  in  wh ich  Tegeta  had  

become the  respondent .   I  requested Ms Dan ie l s  

and Mr  Vus i  Mboweni  to  t ry  to  f ind  the  necessary  20 

suppor t ing  documents  in  te rms  o f  wh ich  Eskom 

wou ld  es tab l i sh  i t s  pena l ty  c la im o f  634 mi l l ion  

exc lud ing  s iz ing  paramete r  fo r  the  per iod  March 

2012.   CDH had in  parag raph 1 .6  o f  the  MMK55…” 

Which  is  a  lega l  op in ion ,  I  have i t  open,  I  w i l l  take  you to  
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i t .  

“…sta te  tha t  Eskom had no such document .   I  

wanted to  be  assured in  par t icu la r  tha t  Eskom had  

not i f ied  OCM of  i t s  fa i lu re  to  comply  w i th  the  coa l  

par t ies ’  spec i f i ca t ions o f  the  ca lcu la t ions o f  the  

pena l t ies  o r  payments  in  the  per iod  March 

2012/2016.  Th is  i s  a  requ i rement  o f  c lause 9 .6  o f  

the  cont rac t…”  

And tha t  you w i l l  f ind  in  the  MMK55,  I  w i l l  take  you to  and I  

wr i te  in  pa rag raph 4 .8  ve rbat im what  7  4 .8  verbat im what  7  10 

9 .6  say,  Cha i r .  

So wa l l  what  I  am say ing  to  you,  on  the  bas is  o f  the  

adv ice  g iven to  me,  we w i l l  f ind  i t  in  MK55,  i t  i s  bund le  15 .   

I t  i s  in  15(b ) ,  page 873.  

CHAIRPERSON :    Why do I  have two 15(a)s ,  Mr  Se leka?  

ADV SELEKA SC :    Cha i r ,  I  wou ld  no t  …[ in tervenes]  

CHAIRPERSON :    Oh,  no ,  I  am sor ry ,  the  one 18 (a) ,  no t  

15 ,  ja .   Okay,  you  want  us  to  go  to  15(a)?  

MR KOKO:    15(a )  page 873.  

CHAIRPERSON :    Okay.  20 

MR KOKO :      Yes.   I  s incere l y  apo log i se ,  Cha i r ,  15 (b) .  

CHAIRPERSON :    15(b )?  

MR KOKO:    15(b )  page 873.  

CHAIRPERSON :    I  th ink  you must  take  the  18  as  we l l .   

15(b)  what  page?  
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MR KOKO:    873.  

CHAIRPERSON :   Yes.  

MR KOKO:    Cha i r ,  i t  i s  a  memorandum f rom CDH d i rec ted  

to  Ms Suzanne Dan ie l s ,  i t  i s  da ted  10 March 2017:  

“Sub jec t :   Cons idera t ion  fo r  purpose o f  se t t lemen t  

d iscuss ions w i th  Opt imum Coa l  Mine. ”  

Cha i r ,  I  re fe r  you  to  parag raph 1 .3 .  

“The issues o f  concern  re la t ing  to  the  c la im has  

a lways been,  amongst  o the rs ,  the  fo l low ing. ”  

And th is  i ssues have –  i f  you  read the  CDH lega l  adv ice ,  10 

you w i l l  f ind  the  same issues in  2013,  same issues in  2014,  

same 2015,  they ac tua l l y  cu t  the  paragraph.   They even cu t  

the  foo tno te ,  cu t  and paste  the  foo tno te .  

“Eskom compl iance w i th  a l l  the  cont rac tua l  

requ i rements  in  te rms o f  the  CSA and addenda.   

P rocess 9 .6  and  3 .4 .3  o f  the  f i rs t  addendum to  

in fo rm OCM on  month ly  bas i s  o f  the  fa i lu re  to  

comply  w i th  the  qua l i t y  spec i f i ca t ion  inc lud ing  such  

ca l cu la t ions o f  the  pena l ty  to  be  deducted f rom the  

month ’ s  invo ices. ”  20 

So you w i l l  see  we have dea l t  w i th  th is  be fore .   You w i l l  

see  even the  foo tno te  i s  a  cu t  and paste .   So th is  memo 

was s imp ly  te l l ing  me tha t  Mr  Koko,  you have not  compl ied  

3 .4 .3  o f  the  f i rs t  addendum and  they d id  no t  ment ion  

anyth ing  about  3 .4 .2  o f  the  f i rs t  addendum and you d id  no t  
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comply  w i th  9 .6  so  you –  and there  no  documenta t i ons and 

you have got  d i f f icu l t y  in  your  c la im and when you do tha t ,  

Cha i r ,  and my pa ragraph on 15 (a)  141,  you w i l l  see  I  quote  

9 .6  verbat im and  then I  come to  the  f igure  o f  577 .   Now 

577,  Cha i r ,  i f  you  go back to  page 198 on the  same bund le ,  

15(a)  and –  Cha i r ,  tha t  parag raph 490 becomes ve ry  

impor tan t  and tha t  tab le… 

CHAIRPERSON :    Your  a f f idav i t ,  I  th ink  she has opened  

the  CDH le t te r .   490,  okay,  I  have got  i t ,  page 138.  

MR KOKO:    R igh t .   So tha t  tab le  I  t r ied  to  summar ise  in  10 

s imp le  ways.   So now I  sa id  to  h im)  you have not  deducted  

pena l t ies  s ince  2014.   So I  am go ing  to  be  cons is ten t  w i th  

tha t  so  then I  am go ing  to  be  dea l ing  w i th  co lumn B ,  i t  i s  

the  co lumn on the  r igh t  hand s ide ,  pena l t ies w i thout  s iz ing .  

CHAIRPERSON :    Ja ,  exc lud ing  s i z ing  pa rameters .  

MR KOKO:    Yes,  r igh t .   And tha t  i s  1 .17  Mr  Se leka was  

ta lk ing  about .   So now I  am say ing  pena l t ies  a l leged ly  due 

but  no t  …[ in tervenes]  

CHAIRPERSON :    Sor ry ,  you say 1 .7?  

MR KOKO:    Cha i r ,  I  have i t  as  1 .2 .  20 

CHAIRPERSON :    1 .2  tha t  i s  what  i s  in  the  tab le ,  ja .  

MR KOKO:    I  have i t  as  1 .2 .  

CHAIRPERSON :    Ja .  

MR KOKO:    Bu t  you w i l l  see  my foo tno te .  

CHAIRPERSON :    Yes.  
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MR KOKO:    Th is  i s  my ca l cu la t ions,  Cha i r .  

CHAIRPERSON :    Ja .  

MR KOKO:    So  they have the  1 .17  and I  cou ld  no t  f ind  a  

reason o f  d i f fe rence between my 1 .2  and my 1 .7 .  

CHAIRPERSON :    Yes.  

MR KOKO:    Bu t  I  d id  no t  want  to  be  t ied  up  to  1 .7 ,  Cha i r ,  

cannot  exp la in ,  so  tha t  i s  why I  pu t  the  same numbers  

there .   So i f  you  say the  pena l t ies  due were  no t  deducted 

in  March 2012 to  2013 is  tha t  624  mi l l ion  exc lud ing  s iz ing  

and tha t  i s  a  va lue  tha t  i s  a f fec ted  by  c lause 9 .6  o f  the  10 

cont rac t .   So tha t  i s  the  va lue  a t  r i sk  tha t  we cou ld  no t  

mot iva te  fo r .   So I  am go ing  to  pu t  tha t  to  zero ,  I  am go ing  

to  assume I  am go ing  to  lose  tha t  because o f  9 .6 .   The  

number  tha t  we are  then le f t  w i th ,  i t  i s  577,  tha t  is  where  

we se t t led  on .   That  i s  how I  s igned o f f  on  the  577  mi l l ion .   

I  had no agenda,  I  was dr i ven by  the  document  be fore  you  

–  be fore  me tha t  I  am shar ing  w i th  you.  

CHAIRPERSON :    Mr  Se leka?  

ADV SELEKA SC :    Thank you,  Cha i r .   That ,  Cha i r ,  has to  

be  looked a t  aga ins t  the  memorandum prov ided by  CDH 20 

wh ich ,  Cha i r ,  we t raversed du r ing  the  ev idence  o f  Ms  

Suzanne Dan ie ls  because they do  re fer  to  those c lauses  

inc lud ing  3 .4 .3 ,  no t  2 ,  bu t  3  wh ich  the  Cha i r  wanted to  go  

back to  in  tha t  agreement  and tha t  i s  the  c lause tha t  dea ls  

w i th  the  month l y  ca l cu la t ion  o f  the  amounts  tha t  you 
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no t i f ied .  

CHAIRPERSON :    Yes we l l  maybe  le t  us  ta lk  about  what  I  

wanted to  ra ise  namely  what  was the  po in t  you had in  m ind 

when you sa id  Mr  Koko had no t  read tha t  par t  o f  the 

parag raph tha t  i s  h igh l igh ted  o r  tha t  parag raph.  

ADV SELEKA SC :    Ja ,  I  d id  no t  reca l l  h im read ing  i t .  

CHAIRPERSON :    Yes,  no .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Bu t  what  I  was  say ing  is  what  was the  

po in t  about  i t ,  what  was the  s ign i f i cance o f  the  paragraph,  10 

o f  the  c lause as  you saw i t .  

ADV SELEKA SC :    Yes.   No,  thank you,  Cha i r ,  because i t  

i s  exact ly  where  we are  now.   Wh ich  is  Eskom needed to  

comply  s t i l l  w i th  tha t  in  o rder  to  p rov ide  OCM w i th  how 

they w i l l  ca lcu la te  the  pena l t ies  and the  in fo rmat ion  as  se t  

ou t  in  tha t  c lause on a  month ly  bas i s .   I t  says  month ly  in  

a r rears ,  so  the  end o f  the  month  a f te r  the  coa l  i s  supp l ied .   

So tha t  s t i l l  re ta ined the  ob l iga t ion  on  the  par t  o f  Eskom to  

tha t  exe rc i se  because what  …[ in te rvenes]  

CHAIRPERSON :    And what  was the  e f fec t  o f  no t  do ing  tha t  20 

exerc ise?  

ADV SELEKA SC :    That  i s  then what  you see here  in  

CDH’s  op in ion  to  Eskom.  

CHAIRPERSON :    Which  is?  

ADV SELEKA SC :    Which  is  tha t :  
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“Eskom’s  compl iance w i th  a l l  the  cont rac tua l  

requ i rements  in  t e rms o f  the  CSA and addenda and  

then they re fer  to  c lause 9 .6  o f  the  CSA and 3 .4 .3  

o f  the  second addendum to  in fo rm Opt imum on a  

month l y  bas is  o f  i t s  fa i lu re  to  comply  w i th  the  

qua l i t y  spec i f i ca t ion  inc lud ing  such ca l cu la t ion  o f  

the  pena l ty  to  be  deduced on a  month ly  bas i s . ”  

They say:  

“ I t  i s  one o f  the  fac tors  to  be  no ted tha t  the  

en forcement  o f  Eskom’s  acc rued r i gh ts  by  ac t ion  or  10 

arb i t ra t ion  is  sub jec t . ”  

Now what  u l t imate ly  happens Cha i r  . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry,  what  do  they say is  the  e f fec t  

o f  Eskom not  do ing  th is  month ly?  

MR KOKO:    Exact ly  . . . [ in te rvenes ]   

ADV SELEKA SC:    The adv ice  they gave Eskom –  the  – 

we l l  no t  the  adv ice ,  the  concern  they ra ised w i th  Eskom 

which  i s  the  concern  the  BTC a lso  ra i sed w i th  those who 

came to  BTC . . . [ in te rvenes]   

CHAIRPERSON:    H ’m.  20 

ADV SELEKA SC:   I s  tha t  in  Eskom fa i l ing  to  do  tha t  

Eskom,  or  the  execut ive  seems to  have waved the  en force  

–  the  en t i t lement  to  en force…[ in tervene]  

MR KOKO:    Bu t  they a re  wrong.  

ADV SELEKA SC:    Whatever…[ in tervene]  
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CHAIRPERSON:    Hang on Mr  Koko.  

MR KOKO:    That  l ine  i s  wrong.  

CHAIRPERSON:    No,  no  hang on Mr  Koko.   

ADV SELEKA SC:    Yeah,  I  am te l l ing  what  to  rece ive  f rom 

the  person tha t  Eskom seems to  have wa ived the  

en t i t lement  to  en force  those pena l t ies .   

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    They ra i sed those concerns,  Cha i rs .  

CHAIRPERSON:    So ,  to  the  ex ten t  tha t  Eskom had wa ived 

what  the  c la ims fo r  those pena l t ies ,  fa i lu re  to  comply  w i th  10 

those month l y  -  to  adv i se  Opt imum coa l  co l l ie ry  month ly  in  

a r rears  o f  the  manner  in  wh ich  such pena l t ies  wou ld  have 

been ca lcu la ted .   Were  they say ing  tha t  tha t  fa i lu re ,  fa i lu re  

to  do  tha t  amounted to  a  wa ive r  o f  what?  

ADV SELEKA SC:     I t  seems to  have been a  wa iver  o f  

Eskom’s  -  e i ther  the  en t i t lement  o r  the  in ten t ion  to  en force  

those.  

CHAIRPERSON:    Wel l ,  how do they pu t  i t ,  do  you have i t  

there  in  your  op in ion ,  I  am not  sure  where  i t  i s?  

ADV SELEKA SC:    The wa iver  i ssue was a  concern  o f  the  20 

BTC.  

CHAIRPERSON:    Ja ,  bu t  the  lawyers  what  do  they say?  

ADV SELEKA SC:    The CDA says,  and I  am on the  second  

op in ion .  I t  says :  

“ I t  shou ld  however,  be  no ted tha t  the  en fo rcement  
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o f  Eskom’s  acc rued r igh t s  a re  ac t ion  arb i t ra t ion  is  

sub jec t  to  the  fo l low ing.    

One:  

“Rect i f i ca t ion  o f  C lause 3 .6  o f  the  f i rs t  addendum 

as Eskom and Opt imum has oppos ing  

in te rpre ta t ions re la t ing  to  the  manner  in  wh ich  

payment  reduct ion  shou ld  be  ca lcu la ted . ”  

Two:  

“Eskom’s  compl iance w i th  a l l  the  cont rac tua l  

requ i rements  in  te rms o f  the  CSA and addendum. ”  10 

And I  have read th is  one,  C lause 9 .6  o f  the  CSA and 3 .4 .4  

o f  the  second addendum:  

“To in fo rm Opt imum on a  month l y  bas is  o f  i t s  fa i lu re  

to  comply  w i th  the  qua l i t y  spec i f i ca t ion  inc lud ing  

such ca lcu la t ion  o f  the  pena l ty  to  be  deducted f rom 

the  month l y  invo i ce . ”  

And then th ree  is  the  p resc r ip t ion  o f  such por t ions  o f  the  

p lane,  no t  s ta te  in  t ime,  bu t  they ra ised th is  concerns,  

Cha i r.  U l t imate l y…[ in tervene]  

CHAIRPERSON:    Whether  do  they adv ise  the i r  l awyers ,  20 

they are  be ing  pa id  fo r  th is  op in ion ,  what  was the i r  lega l  

adv ice  o f  what  i t  means what  the  e f fec t  i s?  

ADV SELEKA SC:    Yes,  the  u l t imate  adv i ce  i s  in  the  f i f th  

op in ion ,  wh ich  Mr  Koko was read ing ,  in  the i r  adv i ce  and  

ac t ing  on  Eskom’s  in fo rmat ion  rece ived f rom Eskom is  tha t  
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the  amount  tha t  was c la imed -  tha t  was not  c la imed fo r  

shou ld  be  abandoned.   That  i s  what  u l t imate ly  happened,  

then there  was amounts  regard ing  s iz ing  spec i f i ca t ions.  

CHAIRPERSON:    Bu t  le t  us ,  le t  us  jus t  s top  there .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    That  -  what  does tha t  cont r ibu te  to  in  the  

invest iga t ion  o f  th is  because I  unders tood the  issue o f  the  

c la im to  be ,  to  say Eskom was as  aga ins t  G lencore ,  Eskom 

was s t r i c t  in  i t s  approach in  demand ing th i s  h igh  amount ,  

because there  was a  cer ta in  agenda namely  to  p ressur ise 10 

OCM to  agree to  sa le  to  Tegeta .   But  when Glencore  go t  

ou t  o f  the  PHR and i t  was Tegeta  the  a t t i tude changed on  

the  pa r t  o f  Eskom and i t  as  no  l onger  so  s t r i c t  because 

Tegeta  they had,  i t  i s  par t  o f  whatever  o f  the  agenda .   They  

d id  no t  want  to  en force  the  who le  c la im aga ins t  Tegeta  tha t  

i s  why they se t t led  on  a  very  low  amount  compared to  the  

amount  they were  pursu ing  aga ins t  Tegeta .   

ADV SELEKA SC:    Yes,  I  have looked a t  i t  s l igh t l y  

d i f fe ren t ly  Cha i r,  on  the  f i rs t  leg .   On the  f i rs t  leg  the  way -  

because I  have t r ied  to  keep i t  to  the  fac ts  i s  tha t  desp i te  20 

the  concerns ra ised by  CDH,  Eskom forced ou r  heads to  

seek to  en force  the  2 .17b i l l i on  aga ins t  OCM.  

Now,  what  i s  the  reason?  We can then specu la te  

the  u l te r io r  mot ives  I  know tha t  i s  what  the  Par l iamenta ry  

Por t fo l io  Commi t tee  has made a  f ind ing  on ,  wh ich  is  what  
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the  Cha i rperson is  say ing  to  fo rce  OCM out .   But  I  th ink  

what  I  have t r ied  to  res t r i c t  myse l f  to  i s  the  ev idence  

before  the  Cha i rperson,  wh ich  is ,  here  are  the  op in ions  

tha t  were  g iven f rom 2013.   They ra ised th is  concerns,  why 

d id  you s t i l l  fo rge  ahead w i th  the  2 .17b i l l i on  and on ly  

cap i tu la te  when you are  now squar ing  o f f  w i th  Tegeta .  

CHAIRPERSON:    Bu t  you see,  they cou ld  have  fo rged 

ahead w i thout  an  agenda,  they cou ld  have fo rged ahead 

because maybe they do  not  agree w i th  the i r  lawyers ,  o r  

they were  tak ing  the i r  chances.   So i t  becomes impor tan t  to  10 

know whethe r  we  are  look ing  a t  the  issue o f  whether  they 

were  ac t ing  in  pursu i t  o f  some agenda or  whethe r  i t  may 

have jus t  been d i f fe rences o f  approaches or  d i f fe rences o f  

op in ions or  no t  agree ing  w i th  lawyers  w i thout  an  agenda.  

ADV SELEKA SC:    Yes,  bu t  i f  the  Cha i r  i s  done.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Cha i r,  there  is  no  ev idence f rom any o f  

the  w i tnesses,  tha t  they d id  no t  ag ree w i th  the  lawyers .    

CHAIRPERSON:    That  they d id  no t?  

ADV SELEKA SC:    That  they  d id  no t  agree w i th  the  20 

lawyers .   

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    In  fac t ,  the  lawyers  were  ra is ing  

concerns say ing  g ive  me in fo rmat ion .  You g ive  me 

in fo rmat ion  so  tha t  I  can ver i f y  the  mer i t s  o f  your  c la im.  
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CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Bu t  then those  who have come before ,  

what  have they  sa id  about  -   i f  they  agreed w i th  the  

lawyers  concerns ,  what  d id  they say?  

ADV SELEKA SC:    Wel l ,  we know f rom the  ev idence o f  Ms 

Dan ie ls  tha t  th is  concerns,  accord ing  to  we l l ,  I  led  her,  I  do  

no t  know about  those who were  here  in  phase one tha t  

these –  in  her  a f f idav i t ,  tha t  these concerns were  ra ised  

w i th  Mr  Ano j  S ingh,  Mr  Br ian  Mole fe .   I  th ink  she a l so  10 

ment ions Mr  Koko…[ in tervene]  

CHAIRPERSON:    Bu t  remember,  you are  supposed to  

know tha t  ev idence in  phase one i s  one o f…[ in tervene]  

ADV SELEKA SC:    I  th ink  I  am go ing  drop dead Cha i r  

be fore ,  the  amount  o f  in fo rmat ion  is  so  s tagger ing .  

ADV SELEKA SC:    No,  bu t  you  remember,  I  sa id  to  you 

even i f  you come a f te r  o ther  peop le ,  you need to  know 

what  happened before  because you cannot  d ivorce  i t  f rom 

what  you are  dea l ing  w i th .  

ADV SELEKA SC:    Yes,  so  her  ev idence is  tha t  they were  20 

shown th is  concerns bu t  they d id  no t  heed the  concerns.  

CHAIRPERSON:    Ja ,  bu t  i f  they  do  not  heed the  concerns,  

p rov ided there  i s  no  agenda.   How does i t  ge t  in to  what  we 

are  look ing  a t?  

ADV SELEKA SC:    Wel l ,  the  agenda i s  what  you in fe r,  
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Cha i r.  

CHAIRPERSON:    Yes,  no ,  bu t  what  I  am say ing  is  why do 

we –  why must  we bother  to  look to  inqu i re  in to  why they  

d id  no t  fo l low the i r  lawyer ’s  adv ice  fo r  our  pu rposes .  

ADV SELEKA SC:    Yes,  yeah I  want  to  pu t  i t  to  Mr  –  

because I  am not  I  am not  f in ish ,  I  want  to  pu t  i t  to  Mr  

Koko le t  me hear  what  he  has to  say because tha t  has no t  

been put  to  h im,  Cha i r.  

CHAIRPERSON:    Bu t  be fore  you  put  i t  to  h im I  want  to  

know whethe r  we shou ld  spend t ime on i t ,  tha t  i s  my -  10 

whethe r  we shou ld  spend t ime on i t .  

ADV SELEKA SC:    A l r igh t ,  le t  me say to  the  Cha i rperson,  

Cha i r…[ in te rvene ]  

CHAIRPERSON:    Le t  me say you see,  on  my  

unders tand ing  or  as  fa r  as  th is  Tegeta ,  OCM i ssues are  

concerned.   I f  i t  was s imp ly  a  commerc ia l  t ransact ion  

be tween pa r t ies  invo l ved in  bus iness and whatever  I  am 

not  in te res ted  in  why Eskom persona l  d id  no t  ag ree w i th  

the i r  lawyers ,  i f  i t  remains  a t  tha t ,  i t  i s  none  o f  the  

Commiss ion 's  bus iness.   20 

But  i f  there  i s  an  a l legat ion ,  as  I  unders tand i t  -  I  

unders tand there  to  be  tha t  Eskom in  e f fec t  was ass is t ing 

Tegeta  to  acqu i re  OCM and us ing  the  pena l ty,  the  c la im fo r  

pena l t ies  to  t r y  and put  p ressure  on  OCM/Glencore  and 

make i t  d i f f i cu l t  fo r  them to  cont inue opera t ing  so  tha t  they 
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wou ld  then se l l  to  Tegeta ,  then I  am in te res ted .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    So  when i t  comes to  th is  i ssue then I  am 

say ing  s imply  because the  re levant  peop le  a t  Eskom might  

no t  have done what  the i r  lawyers  sa id  tha t  on  i t s  own is  

ne i the r  here  nor  there  fo r  me un less  i t  l i nks  up  w i th  the  

a l legat ion  tha t  Eskom or  Eskom persona l  where  ass is t  

be ing  in  e f fec t ,  Tegeta .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    O therwise ,  they  can d isagree w i th  the i r  10 

lawyers  as  much  as  they want  I  am not  in te res ted  but  i f  

tha t  d isagreement  i s  no t  a  genu ine  one,  bu t  i t  i s  because i t  

i s  par t  o f  an  agenda,  then I  am in te res ted .  

ADV SELEKA SC:    Yes,  Cha i r  because tha t  you on ly  come 

to  tha t  conc lus ion  i f  you  add the  second leg .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Which  is  what  I  want  to  canvass then 

w i th  Mr  Koko in  the  second leg  is  exact ly  when  Tegeta  

comes in to  the  p ic tu re .   

CHAIRPERSON:    Yes.   20 

ADV SELEKA SC:    Th is  i s  -  how do you then t rea t  Tegeta  

d i f fe ren t ly  f rom OCM?  So tha t  i s  what  I  want  to  pu t  to  Mr  

Koko and he we l l ,  as  I  say  pu t  –  ask  Mr  Koko about  and he  

can exp la in  h imse l f  to  the  Cha i rperson,  because we have 

not  heard  h is  exp lanat ion  on  tha t  because the  in fe rence 
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a r i ses  on ly  f rom second leg  o f  i t .    

CHAIRPERSON:    Bu t  there  cou ld  be  incons is ten t  

t rea tment  tha t  i s  no t  connected to  an  agenda.   There  cou ld  

be  an incons is ten t  t rea tment ,  so  the  incons is tency cou ld  be  

connected w i th  an  agenda but  i t  cou ld  a lso  no t  be ,  i t  m igh t  

no t  a lso  be .   So -  bu t  we are  a t  5  o 'c lock  now.   

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    We -  the re  is  an  even ing  sess ion .   I  want  

to  see whethe r  Mr  Pre tor ius  i s  here .   Oh,  ja  he  is  here ,  so  

we have to  s top .  10 

MR KOKO:    Cha i r,  I  have not  been asked to  comment  and  

I  have got  one-minute  comment  on  what  Mr  Se leka has 

been say ing ,  because a f te r  th is  we go ing  to  be  to ld  tha t  we 

must  wr i te  our  responses.  

CHAIRPERSON:    Ja .  

MR KOKO:    Cha i r,  I  want  to  re fe r  you back to  Ms -  I  want  

to  say to  you,  Eskom acted on adv ice  f rom the  very  same 

CDH to  te rm inate  the  coopera t ion  agreement  and the  le t te r  

o f  demand was dra f ted  by  CDH,  you saw tha t  and the  

ca l cu la t ions was conf i rmed by  CDH.   20 

Cha i r  i f  I  can  quote  Rashav in [? ]  Mood ley ’s  a f f idav i t  

he  says i n  parag raph 45.5 .6  on  h is  adv ice  on  the  17 t h  o f  

March 2015:  

“Shou ld  no  agreement  be  reached between Eskom 

and OCM to  s ta in  p resc r ip t ion  or  Eskom not  
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ins t i tu te  proceed ings every  month  i t  wou ld  fo r fe i t  

R15mi l l ion . ”  

So tha t  i s  the  mot ive ,  tha t  i s  a  mot ive  bu t  Cha i r  I  want  

a lso…[ in tervene]  

CHAIRPERSON:    Ja ,  bu t  you re fer red  to  tha t  par t  ear l ie r  

as  we l l .   

MR KOKO:    Yes,  so  Eskom s tood to  fo r fe i t  accord ing  to  

the  adv i ce  o f  CDH R15mi l l ion  a  month ,  i f  we d id  no t  

te rm inate  t he  coopera t ion  agreement ,  ins t i tu te  a rb i t ra t ion  

proceed ings and  issue a  le t te r  o f  demand.   But  Cha i r  on  10 

the  16 t h  o f  March 2021,  day 361 Ms Dan ie ls  was tes t i f ied  

on  th is  top ic  and she sa id  to  you,  you asked and she says,  

Ms Dan ie ls  says on  page 11:  

“Mr  Cha i rman,  the  issues were  there  f rom the  

beg inn ing  in  te rms o f  the  bas i s  o f  ca lcu la t ions  o f  

the  c la im.  You w i l l  see  f rom the  op in ion  submi t ted  

a t tached on to  Mr  Mood ley ’s  a f f idav i t  f rom CDH,  

tha t  in  2015,  there  were  a l ready issues before  the  

issu ing  o f  the  summons,  be fore  the  ment ion  o f  the  

c la im.   I  th ink  even Mr  Bester  tes t i f ied  tha t  there  20 

was -  he  was scept ica l  as  to  the  amount .   He ra ised  

the  r i sks  w i th  Mr  Mole fe  and they  were  ignored.   I  

was not ,  there  i s  some g rammar  issues there .   I  was 

not  invo l ved in  the  mat te r  a t  tha t  t ime,  I  reca l l  be ing  

ca l led  in to  one meet ing  w i th  myse l f ,  Mr  Bester,  
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Advocate  Tu lanka[? ]   who was the  head o f  lega l  a t  

the  t ime.   Mr  Mood ley  and we -  they d id  exp la in ,  the  

th ree  o f  them exp la ined to  Mr  Mo le fe  and Mr  Koko ,  

tha t ,  you know,  these were  the  issues and 

notw i ths tand ing  tha t  exp lanat ion  f rom the  th ree  

peop le  invo lved  in  the  mat te r,  they  were  e i ther  

meant  to  go  ahead w i th  the  ins t i tu t ion  o f  the  c la im. ”  

Mr  Se leka then asked;  

“Can you reca l l  exact ly  when was tha t?”  

Ms Dan ie ls  answers :  10 

“The meet ing  was in  2015,  I  th ink  i t  wou ld  have 

been around ea r ly  2015 because there  was a  

meet ing  schedu led  fo r  G lencore  around -  about  the  

same t ime. ”  

Now Cha i r,  I  showed you a  memorandum of  Mr  Tu lanka[? ]  i t  

i s  addendum 12,  where  Mr  Tu lanka[? ]  ac tua l l y  au thor ises  

cont rary  to  Ms Dan ie ls .   When you asked Ms Dan ie l s  in  

December,  and I  looked fo r  i t  bu t  I  cou ld  no t  f ind  i t  bu t  I  

know you asked  her.   You sa id  to  Ms Dan ie ls ,  bu t  Ms  

Dan ie ls  you knew o f  the  op in ions o f  CDH,  why d id  you in  20 

December  2013 go and ask fo r  another  one,  when you had  

i t  a l ready?  

She cou ld  no t  answer  you,  bu t  what  I  want  to  te l l  

you  aga in ,  i s  tha t  on  the  t ime tha t  she says I  was  br ie fed  

by  Mr  Tu lanka[? ]  I  was on suspens ion .   So I  cou ld  no t  have 
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been br ie fed .   So Mr  Se leka cannot  l ie  on  her  h is to ry  o f  

very  qu ickness.   

CHAIRPERSON:    No,  i s  no t  h is  favour i te  words.   Mr  

Se leka do you want  to  say someth ing  o therwise ,  we w i l l  

ad journ  and then  I  th ink  quest ions  w i l l  have to  be  done in  

wr i t ing  and then answers  g iven.  

ADV SELEKA SC:    Yeah,  we l l ,  I  jus t  wanted to  cor rec t  the  

da te  o f  Ms Dan ie l s  request  fo r  an  op in ion .   I  th ink  tha t  was  

in  2015.  

MR KOKO:    2015,  December  Cha i r.  10 

ADV SELEKA SC:    Yes,  no t  ‘13 .   

MR KOKO:    Bu t  when you asked  her  in  2015 December  

why d id  you…[ in tervene]  

CHAIRPERSON:    Hang on,  Mr  Koko,  hang on,  yes .  

ADV SELEKA SC:    Yeah,  Cha i r  tha t  i s  what  I  wanted to  

cor rec t ,  someth ing  e l se  bu t  I  th ink  the  documents  w i l l  

speak fo r  themse lves.  

CHAIRPERSON:    Okay,  a l r igh t .   We are  go ing  to  i n  te rms 

o f  the  way fo rward  or  as  prev ious l y  agreed,  I  th ink  

whatever  quest ions we had fo r  Mr  Koko we w i l l  pu t  them in  20 

wr i t ing ,  tha t  w i l l  be  sent  to  h is  lega l  team and then Mr  

Koko w i l l  then respond to  those by  way o f  an  a f f idav i t .  

That  i s  one,  two  a lso  i n  te rms o f  what  we have 

agreed another  a f f idav i t  may be  submi t ted  by  Mr  Koko 's  

lega l  team,  where  they w i l l  c la r i f y  whatever  i ssues Mr  
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Bar ry  may have w ish  to  c la r i f y  in  re -examinat ion ,  tha t  i s  in  

o rde r,  Mr  Bar ry?  

ADV BARRY SC:    As you p lease ,  Cha i rman tha t  a f f idav i t  

w i l l  to  some exten t  be  s imp ly  a  repet i t ion  o f  the 

supp lementary  a f f idav i t  in  many respects ,  bu t  add ing  to  i t  

fac ts  tha t  have come out  in  these proceed ings,  and tha t  

have now come to  the  fo re  tha t  we  were  no t  aware  o f  a t  the  

t ime tha t  tha t  a f f idav i t  was presented.   

So the  po in t  tha t  I  am s imply  mak ing  is  there  i s  

go ing  to  be  some repet i t ion ,  bu t  i t  w i l l  make log ica l  sense 10 

in  respect  o f  be ing  by  way o f  rep ly  to  what  has been ra ised  

in  the  quest ion ing  o f  Mr  Koko.  

CHAIRPERSON:    Okay,  a l r igh t .   Le t  us  f i x  some dead l ines  

by  when can you le t  them have your  quest ions?  

ADV SELEKA SC:    Yes,  and I  wanted to  exp la in  to  the  

Cha i rperson,  because I  know tha t  Mr  Koko has dea l t  w i th  

the  issues in  h i s  a f f idav i t s .   The quest ions tha t  were  

ar is ing  were  in  re la t ion  to  pu t  in  the  vers ion  main ly  o f  o ther  

w i tnesses,  wh ich  he  has sought  to  address in  h is  a f f idav i t .  

So I  w i l l  have to  look  a t  h is  a f f idav i t  and see whether  i s  he  20 

dea l ing  w i th  every th ing  yeah –  so  i t  i s  no t  your  key  

accounts  f rom my s ide  to  send h im quest ions when I  know 

the  themes are  a l ready addressed in  h is  a f f idav i t .  

CHAIRPERSON:    Okay,  so  how much t ime wou ld  you,  

need to .  
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ADV SELEKA SC:    Cha i r,  I  am…[ in tervene]  

CHAIRPERSON:    Wel l ,  in  te rms o f  what  you wanted to  ask  

h im today I  guess ,  d id  you exhaust  tha t?  

ADV SELEKA SC:    Wel l ,  the  submiss ions 1 .6b i l l i on  i t  i s  

no t  quest ions tha t  he  d id  no t  address in  h i s  a f f idav i t .  

CHAIRPERSON:    Okay.   So in  te rms o f  what  you wanted  

h im to  dea l  w i th ,  he  has dea l t  w i th .  

ADV SELEKA SC:    In  h is  a f f idav i t .  

CHAIRPERSON:    In  h is  a f f idav i t?  

ADV SELEKA SC:    Yes.  10 

CHAIRPERSON:    And in  o ra l  ev idence?  

ADV SELEKA SC:    Not  ye t ,  we d id  no t  ge t  to  tha t .  

CHAIRPERSON:    Bu t  obv ious ly,  he  s tands by  h i s  a f f idav i t .  

ADV SELEKA SC:    Yes,  so  as  tha t  shou ld  be  the  pos i t ion .  

CHAIRPERSON:    Yes.   Wel l ,  i f  there  i s  someth ing  because  

he does not  have to  repeat  every th ing  tha t  i s  in  the  

a f f idav i t s ,  some o f  the  th ings are  non-cont rove rs ia l .   So,  

whatever  quest ions you want  to  ask  wou ld  re la te  to  what?   

Put t ing  vers ions f rom o ther  peop le  because i f  those o the r  

peop le  have put  up  a f f idav i t s ,  he  wou ld  have been g iven 20 

those a f f idav i t s  and he wou ld  have  responded.  

ADV SELEKA SC:    Indeed.  

CHAIRPERSON:    So  why wou ld  you need to?  

ADV SELEKA SC:    I  mean,  the  type o f  quest ions,  Cha i r  

we wou ld  ask  wh ich  you wou ld  no t  f ind  in  h is  a f f idav i t  tha t  
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one we address,  the  reason fo r  engag ing  the  DMR 

par t i cu la r l y  Mr  Duo Repe l la  in  the  emai ls ,  h is  exp lanat ion  

o f  the  submiss ion  to  the  Board .   I  know h is  dea l t  w i th  i t  in  

the  a f f idav i t  the  Board  has a  d i f fe ren t  v iew,  I  mean,  one  

wou ld  have wanted to  know f rom h im.  

CHAIRPERSON:    Can we say you have unt i l  Wednesday,  

next  week,  tha t  g ives  you e igh t  days.  

ADV SELEKA SC:    I t  no t iona l l y  g ives  me a  –  you know 

how I  am s t r i c t l y  invo lved in  o the r  mat te rs .   

CHAIRPERSON:    Ja ,  bu t  I  do  no t  want  them to  be  la te  10 

w i th  the i r  response,  you see because we are  runn ing  out  o f  

t ime.  So le t  me  g ive  you up to  the  end o f  the  day on  

Wednesday to  l e t  them have i t ,  i f  there  i s  a  ser ious 

prob lem you can  request  an  ex tens ion  bu t  I  rea l l y  want  -  

wou ld  l i ke  you to  dea l  w i th  tha t  because remember,  Mr 

Koko was here  fo r  the  10 t h  day so  he  has been around.   

So there  shou ld  no t  be  a  lo t  tha t  has no t  been 

canvassed and then,  Mr  Bar ry,  can  I  then say you f i le  you r  

response,  Mr  Koko 's  a f f idav i t  on  or  be fore  the  10 t h  o f  June.   

I s  tha t  i s  f ine? 20 

ADV BARRY SC:    Yes,  tha t  shou ld  be  f ine ,  can we then  

assume Mr  Cha i rman tha t  Mr  Koko  does not  have to  appear  

here  aga in?   Because what  needs to  be  avo ided  is  th is  

th ing  and then he tes t i f ies ,  then they go  back to  t he  same 

wi tnesses,  because I  jus t  want  to  po in t  ou t  I  in tend to  
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re t i re  a t  the  end o f  2023.   

CHAIRPERSON:    No,  he  w i l l  no t  appear,  he  w i l l  no t  come 

back to  g ive  ora l  ev idence.  

ADV BARRY SC:    So very  we l l ,  and then there  is  a  fu r ther  

aspect  about  the  procedure  go ing  on because wh i le  s i t t ing  

here ,  I  have heard  o f  the  Ev idence Leaders  say tha t  they  

are  go ing  to  a rgue th is  tha t  and the  o ther  and then there  is  

the  issue in  te rms o f  the  ru les  tha t  i f  we want  to  pu t  in  a 

wr i t ten  submiss ion  you have to  g i ve  us  consent .  

CHAIRPERSON:    Yes,  no ,  you may s tar t  work ing  i f  you  10 

have not  ye t  s ta r ted  a l ready on wr i t ten  submiss ions.  

ADV BARRY SC:    A re  we go ing  to  see the  submiss ions  

tha t  a re  go ing  to  be  made to  you by  the  Ev idence Leaders?  

CHAIRPERSON:    Wel l ,  i f  they  are  go ing  to  make wr i t ten  

submiss ions,  the re  is  no  reason why you shou ld  no t  see  

them but  I  wou ld  no t  want  you to  wa i t  fo r  them.   So what  I  

wou ld  l i ke  i s  tha t  you g i ve  us  wha t  you r  own submiss ions  

are ,  i f  and when there ’s  become ava i lab le ,  they shou ld  be  

made ava i lab le  and i f  necessary,  you can supp lement .  

ADV BARRY SC:    But  f rom the  perspect ive  o f  the  ru les  20 

you g ive  us  leave  to  make submiss ions in  wr i t ing .   

CHAIRPERSON:    Yes,  yes ,  I  am.  

ADV BARRY SC:    Because have tha t  i s  the  requ i rement .  

CHAIRPERSON:    I  am,  ja .   So I  wou ld  l i ke  to  have tha t  by  

20  June,  can you do tha t?   
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ADV BARRY SC:    That  makes i t  a  b i t  d i f f i cu l t ,  bu t  we w i l l  

t ry  our  best .  

CHAIRPERSON:    You w i l l  t ry  your  best ,  thanks.  

ADV BARRY SC:    But  i t  depends  on how th ings obv ious ly  

deve lop  fo r  you,  in  te rms o f  when  you have to  b r ing  these 

proceed ings,  the  l i ve  proceed ings  to  an  end.   Thank you,  

though,  we w i l l  do  our  best  to  serve ,  s i r.  

CHAIRPERSON:    Okay,  a l r igh t ,  Mr  Se leka you wan t  to  say 

someth ing?  

ADV SELEKA SC:    Yeah,  someth ing  unre la ted  i s  the  –  and  10 

I  shou ld  have  reminded the  Cha i rperson about  the  

app l i ca t ion  to  c ross  examine Mr  Koko.   

CHAIRPERSON:    Oh,  yes  the  app l i ca t ion ,  I  comple te ly  

fo rgo t  about  tha t ,  tha t  i s  the  on ly  par t  Mr  Bar ry  tha t  I  had 

fo rgo t ten .  I  must  dec ide  Eskom’s  app l i ca t ion  so  i f  Mr  Koko  

is  to  come back,  i t  wou ld  on l y  be  i f  I  g ran ted tha t  

app l i ca t ion ,  bu t  i t  wou ld  no t  be  ou t  o f  the  Commiss ion 's  

dec is ion  to  say tha t  the  Commiss ion  wants  h im back .   

ADV BARRY SC:    Very  we l l .  

CHAIRPERSON:    I  am go ing  to  t ry  and look  a t  tha t  20 

app l i ca t ion  and make a  dec is ion  in  the  next  day or  two.   

ADV BARRY SC:    Thank you,  s i r.  

CHAIRPERSON:    Ja ,  you are  done Mr  Se leka?  

ADV SELEKA SC:    I  am done,  Cha i r.  

CHAIRPERSON:    Thank you very  much,  Mr  Koko ,  thank  
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you,  Mr  Bar ry  and your  ins t ruc t ing  a t to rney.   Thank you,  Mr  

Se leka and your  jun io r  invest iga to rs ,  we w i l l  now ad journ  

the  day sess ion  and then now we wi l l  resume a f te r  15  

m inutes  w i th  the  even ing  sess ion .    

We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Good evening Mr Pretor ius,  good evening 

everybody.  

ADV PRETORIUS SC:   Evening Chair.  10 

CHAIRPERSON:   Good evening Mr Mahlobo.  

MR MAHLOBO:   Evening,  evening Deputy Chief  Just ice and 

Dada Zondo.  

CHAIRPERSON:   Thank you.   Yes.  

ADV PRETORIUS SC:   Chai r  before we begin wi th Mr 

Mahlobo Dorothy when she gave evidence placed on record 

three documents.   The thi rd was not  admit ted as an Exhibi t  

so may I  ask you to admit  the t ranscr ipt  of  her interview with  

the SSA invest igators as YY12.3 i t  is at  page 522.1 and 

fol lowing of  SSA2(a).  20 

CHAIRPERSON:   What page of  Bundle 2(a).  

ADV PRETORIUS SC:   522.1 

CHAIRPERSON:   522.1.   This is her  interview with? 

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   With whom? 
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ADV PRETORIUS SC:   With the SSA internal  invest igators.  

CHAIRPERSON:   Okay.   I t  starts f rom 522.2 actual ly.  

ADV PRETORIUS SC:   2.  

CHAIRPERSON:   Up to where?  Is i t  up to the end – no i t  not  

up to the end.   Wel l  i f  you go.  

ADV PRETORIUS SC:   5.  – 522.98.  

CHAIRPERSON:   Oh okay.   And that  would be admit ted as 

Exhibi t?  

ADV PRETORIUS SC:   YY12.3.  

CHAIRPERSON:   The t ranscr ipt  o f  the interview between 10 

Dorothy and the SSA Invest igators.  

ADV PRETORIUS SC:   Internal  Invest igators.  

CHAIRPERSON:   Internal  Invest igators which starts at  page 

533.2 and goes up to 522.98 wi l l  be admit ted as Exhibi t  

YY12.3.  

ADV PRETORIUS SC:   Thank you Chai r.    

CHAIRPERSON:   Okay.   Please administer the oath or 

aff i rmat ion.  

REGISTRAR:   P lease state your fu l l  names for the record.  

MR MAHLOBO:   My name is Mbangiseni  David Mahlobo.  20 

CHAIRPERSON:   Oh okay I  th ink start  af resh because your  

mic was not  work ing.  

REGISTRAR:   P lease state your fu l l  names for the record.  

MR MAHLOBO:   I t  is Mbangiseni  David Mahlobo.  

REGISTRAR:   Do you have any object ion to  taking the 
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prescr ibed oath? 

MR MAHLOBO:   No object ions.  

REGISTRAR:   Do you consider the oath binding on your 

conscience? 

MR MAHLOBO:   I  do.  

REGISTRAR:   Do you solemnly swear that  the evidence you 

wi l l  g ive wi l l  be the t ruth;  the whole t ruth and nothing but  the 

t ruth;  i f  so please ra ise your r ight  hand and say,  so help me 

God. 

MR MAHLOBO:   So help me God.  10 

CHAIRPERSON:   Thank you.   Okay.  

ADV PRETORIUS SC:   Thank you.    

CHAIRPERSON:   Thank you.  

ADV PRETORIUS SC:   Mr Mahlobo the purpose of  your  

evidence this evening is to respond to evidence that  has 

been led or wi l l  be led before the commission in relat ion to 

two issues.   

 F i rst ly is al legat ions concerning your involvement in 

the operat ional  act iv i t ies of  the SSA and the second is 

al legat ions concerning del iver ies of  cash to you in relat ion to  20 

the operat ions of  the SSA. 

 So i f  I  may go to the f i rst  topic and invi te you to look  

at  the aff idavi t  of  Mr Y which appears in Bundle SSA02(a).    

CHAIRPERSON:   I  guess Mr Mahlobo is represented by the 

same legal  team as previously? 
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ADV PRETORIUS SC:   Yes I  understand so Chai r.  

CHAIRPERSON:   Just  to  have that  on record.   Is  that  

correct? 

ADV ADONIS:   Good evening Chai r.  

CHAIRPERSON:   Good evening.  

ADV ADONIS:    That  is correct  Lehlohonolo Peter  Adonis 

st i l l  represent ing.  

CHAIRPERSON:   Thank you.  

ADV ADONIS:    The wi tness.  Thank you.  

CHAIRPERSON:   Thank you.   10 

ADV PRETORIUS SC:   I f  you go to  Bundle 2(a) at  page 101.   

And I  would l ike to refer you to paragraphs 6.33 and 6.34.   

This is the aff idavi t  of  Mr Y.   And i f  you go – he deals there 

wi th Operat ion Lock which involved a safe house and 

protect ion in regard to Mr Eugene De Kock.   In paragraph 

6.34 he says:  

“The reason for the Chief  Directorate Special  

Operat ions assuming responsibi l i ty for Mr De 

Kock who was coded as Mr Lock apparent ly  

arose f rom concerns about his cont inued 20 

l inks to r ight  wing groupings.”  

We need not  deal  wi th that  al legat ion but  the next  one is  

important .  

“Minister Mahlobo was reported to  have had 

close personal  involvement wi th th is  
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operat ion.   Indeed Frank informed the 

invest igat ion team that  tensions arose 

between Ambassador Dlomo and Minister  

Mahlobo as a resul t  of  the Min ister ’s  

cont inued access to Mr De Kock.”  

Do you have any comment? 

MR MAHLOBO:   Wel l  thank you very much Chai r  DCJ Baba 

[?]  and Mr Pretor ius.   The last  t ime we interacted before I  

make this comment Chai r.  

 I  had made an appeal  before and I  am going to make 10 

i t .   There is something that  I  sa id we should – be careful  to – 

not  to do i t  wi t t ing ly or unwit t ingly.    

 The law does not  al low anybody especial ly when i t  

comes to issues of  intel l igence or counter intel l igence.   

When i t  comes to covert  operat ion that  you can disclose any 

of  a person.   And whether you look at  your Nat ional  Strategic 

Inte l l igence Act  –  whether the Oversight  Act  is very clear.   I  

wi l l  have preferred those who were assist ing Mr Pretor ius to  

declassi fy informat ion Chai r.  

 That  they should not  have used the name of  the 20 

person that  is be ing used here.   But  I  do not  want to get  into 

– into those detai ls.   But  I  want  to put  i t  on record because i t  

is i l legal  and the – later on i f  I  am requested to – to g ive you 

speci f ics in law the law has not  been changed.  I t   has not  

been changed because even this commission i tsel f  i t  can 
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d iscuss any other matter or pol icy,  i r regular i t ies but  

immediately you start  to name people that  were involved in  

operat ion is a big no.  

 And as I  said when we were asked by the ANC and 

President  to come here some of  the b l ind spots I  must  raise 

them and I  would prefer that  going forward you can refer  

maybe to the project  name because the name does not 

necessari ly mean what i t  is wri t ten there i t  is a 00:10:02.  

 But  i f  you are going to cal l  people’s names (speaking 

in vernacular)  problem I  wi l l  have a di ff icul ty.   But  on the 10 

matter that  is been raised on 6.34 I  have responded even 

before here.   The Minister has never been involved in  

operat ions.   Inasmuch as in South Afr ica there is no law that  

precludes execut ive author i t ies Chai r to deal  wi th certain 

issues.  

 In th is speci f ic matter the answer i t  is a big no.   

There are some of  the projects we know I  wi l l  not  get  into 

their  detai ls I  wi l l  never do that .   There were certain  

instances where there were problems.  And when there are 

problems, problems get  to be raised to the Minister  or they 20 

get  to be ra ised to the President  or they are raised by 

members of  Joint  Standing Commit tee on Intel l igence.    

 The Minist r ies off ice only came in to assist  where 

there was a problem but  i t  never ran i ts operat ions.   That  is 

the answer I  wi l l  g ive.   But  i f  someone Baba [?]  started to  
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create an impression i f  you run an operat ion you are l ike a 

project  manager we are ful l  t ime running that .    

 This th ing of  people coming here and create an 

impression that  someone was running this on a dai ly basis i t  

is a big no.   But  on this one Mr Pretor ius the answer is no 

but  I  know of  th is operat ion there were chal lenges and the 

off ice of  the Minist ry had to come in and do an intervent ion 

monitor that  the disputes that  were existed between the 

project  manager and the asset  I  wi l l  not  cal l  thei r  names and 

the asset  they were resolved because there were big issues.   10 

They were even in the media.   And to do monitor ing and to 

do support  by the off ice of  the execut ive i t  is not  i l legal .   

That  is  my responsibi l i ty.   But  to say we ran the operat ion i t  

is not  t rue.  

ADV PRETORIUS SC:   Wel l  the al legat ion is  not  that  you ran 

the operat ion Mr Mahlobo the al legat ion is that  you were 

reported to have had close personal  involvement wi th th is 

operat ion.   Do I  understand problems arose in the execut ion 

of  th is operat ion and you – and your off ice did become 

involved in sort ing out  those problems?  Is that  correct? 20 

MR MAHLOBO:   I  th ink I  need to help to Mr Pretor ius so that  

we wi l l  not  spend the whole day about  th ings that  we must  

avoid when you want me to help the commission.  

CHAIRPERSON:   What have you got  there Mr Mahlobo? 

MR MAHLOBO:   Baba? 



19 MAY 2021 – DAY 398 
 

Page 256 of 383 
 

CHAIRPERSON:   What have you got  there? 

MR MAHLOBO:   No,  no,  no I  just  want to assist  h im because 

I  do not  want to – to get  th is th ing to be long winded.  I  wi l l  

make a reference Chai r  to the Inte l l igence Oversight  Act  40 

of  1994.   You wi l l  go to Sect ion 4 and i t  ta lks about  access 

to intel l igence informat ion and documentat ion.   And i t  says 

that  when you handle informat ion wi th securi ty you must  

send that  informat ion wi thin securi ty guidel ines.  I t  a lso say 

that  notwi thstanding we shal l  not  be obl iged to disclose to  

the commit tee or any other commit tee the three things I  said 10 

to you the name or ident i ty of  any person or body engaged in  

intel l igence or counter intel l igence act iv i t ies.    

i i .  Any intel l igence informat ion or document in a form which 

could reveal  the ident i ty of  any source of  such intel l igence 

informat ion or document i f  that  in tel l igence informat ion or 

document was provided to such service under the express or  

impl ied assurance of  conf ident ia l i ty.  

The thi rd  point  any intel l igence or counter in tel l igence 

method and they underl ine the word Baba Zondo method 

employed by the serv ice of  such disclosure would reveal  or  20 

lead to the revelat ion of  the name or the ident i ty  of  any 

person or body engage intel l igence or counter inte l l igence 

act iv i t ies or the act iv i t ies of  the source of  any inte l l igence 

informat ion or document.  

 I  want  to put  th is th ing of  law on record then come to 
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th is matter that  as far as being discussing operat ions I  am 

now al lowed to do i t  but  in th is case I  am assist ing because 

Mr Pretor ius when he started an a l legat ion is being made – 

two al legat ions he said today he wants to deal  wi th.  

 One a l legat ion Minister for his off ice involved running 

operat ions.   That  is the theme for today.   And then the 

second theme is us spending monies.  

 I  have responded to 6.34 the answer we never  

handled this operat ion but  there was an incident  where there 

were problems and the off ice of  the Min ist ry came in.  10 

 I  am not  going to ta lk about  the issues of  people 

f ight ing they saying this and this the law does not  actual ly 

al low me to do that .   But  to  help the commission for me i t  is  

suff ice that  we never  ran this operat ion but  for your record 

these are one of  the intel l igence operat ions that  had 

chal lenges.  

 When there were chal lenges where the – an oversight  

responsibi l i ty to  resolve them and how we did i t  the 

methodology I  cannot discuss i t  here Bab Zondo.  

 But  as I  was saying I  am not  going to be saying 20 

whether I  had tension wi th Mr Dlomo or not  even 

speculat ions no.   My answer we never ran this th ing and 

there were chal lenges.  My off ice came in and i t  is suff ic ient  

that  we came in to be able to assist  the project  manager to 

resolve chal lenges.  
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ADV PRETORIUS SC:   But  that  is  precisely  the quest ion I  

put  to  you.   Capable of  a yes or no answer not  at  a l l  covered 

by the provisions of  the Intel l igence Act .  

MR MAHLOBO:   Bab Zondo to assist  th is process i f  Mr 

Pretor ius is going to have an at t i tude I  can give one back.  

CHAIRPERSON:   No,  no,  no  

MR MAHLOBO:   He cannot speak to me l ike a chi ld Bab [?] .  

CHAIRPERSON:   No,  no let  us  

MR MAHLOBO:   I  cannot al low i t .  

CHAIRPERSON:   Let  us carry on.   Nobody wants to be in  10 

breach of  the law but  where the law is not  going to be 

breached, i t  is  important  that  answers be given to  legi t imate 

quest ions.    

MR MAHLOBO:   Wel l  Bab [?]  I  agree.  

CHAIRPERSON:   Ja.   Ja.   Let  us carry on on that  basis.  

MR MAHLOBO:   But  – but  uncr i t ic ised.  

CHAIRPERSON:   Ja no,  no.  

MR MAHLOBO:   Bab [?]  I  know intel l igence.  

CHAIRPERSON:   Ja.  

MR MAHLOBO:   I  am t rained.  20 

CHAIRPERSON:   Yes.   Okay let  us – let  us not… 

ADV PRETORIUS SC:   Let  me put  i t  – let  me put  one fact  on 

record.  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   The evidence that  has been given to 
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date including the evidence and pursuant to that  operat ion 

Lock issues has been cleared wi th the SSA, has been 

declassi f ied and we have clar i ty on what we can and we 

cannot put  before you Chai r  and we have acted in  

accordance with that .   So Mr Mahlobo you can rest  assured 

that  we are put t ing quest ions to you in accordance with  

evidence that  has been cleared.   Ei ther expressly  by the 

act ing DG of  the SSA or by way of  reference to declassi f ied 

documents.   So I  am going to g ive that  assurance but  I  would 

l ike to make comment.  10 

MR MAHLOBO:   (Speaking over Mr Pretor ius. )  

ADV PRETORIUS SC:   I  would l ike to move on f rom there.  

MR MAHLOBO:   But  I  want to come in on the…  

CHAIRPERSON:   No let  us f in ish f i rst .   Let  him f in ish f i rst .   

Mr Pretor ius f in ish.  

ADV PRETORIUS SC:   The quest ion that  I  put  to you before 

your  answer now to the Chai r  was a straight forward 

quest ion.   I t  was simply were – did you have a personal  

involvement wi th the operat ion and I  understand your  answer 

to be yes and you gave some explanat ion for i t .   That  is  20 

suff ic ient  for our purposes.  

MR MAHLOBO:   That  is not  my answer.  

CHAIRPERSON:   Okay a lr ight .  

MR MAHLOBO:   You are put t ing an answer to me.  

CHAIRPERSON:   Okay you wanted to say something ear l ier.  
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MR MAHLOBO:   Chairperson.   I  want  to say someth ing.  

CHAIRPERSON:   Ja.  

MR MAHLOBO:   You see Bab Zondo i t  is very unfortunate 

that  matters of  in tel l igence must  come here but  i f  there is  

cr iminal i ty i t  must  deal t  here.   Matters of  intel l igence are not  

discussed in th is  way.   But  let  me help because there are 

certain things that  Mr Pretor ius might  th ink he is  put t ing 

them on record they are correct  which they are not  correct .  

 You know the last  t ime I  sat  here I  cooperated and 

assisted.   There was one documents remain ing.   That  10 

document had t ranscr ipt  f rom Project  Veza and I  said I  am 

not  going to deal  wi th th is document.   And ul t imately where 

the law bear wi thout  were concluded probably I  was 

misunderstood and never understood why I  said I  cannot 

deal  wi th i t .  

 One of  the th ing that  I  must  very grateful  to your  

off ice is  that  th is  appearance today very clear I  was sent  

documentat ion on t ime.  There was an indicat ion what are 

the issues we are going to deal  wi th.   I  am happy wi th that .   

And they indicated here because I  could see we can go al l  20 

over.   They indicated there are only four wi tnesses that  I  

must  respond to.    

 In as much as Bab Zondo I  had a reservat ion to do – 

to come here and respond to people who have not  spoken.   

But  I  cooperated and I  wi l l  do i t .    
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 But  let  me just  help wi thout  taking too much of  your 

t ime but  i t  is an important  matter.   You know the issues of  

c lassi f icat ion and declassi f icat ion.   One of  the things some 

of  these documents are here now. They have been sent  to  

me and to my lawyers and i f  I  am not  d iscipl ined,  I  wi l l  have 

leaked them.  

 Guess what?  One of  the thing that  when you 

declassi fy you are not  al lowed by law in handl ing informat ion 

or documentat ion to reveal  the names of  people.   To reveal  

the methodology and to reveal  cer tain things.   You wi l l  see 10 

Bab Zondo here in the t ranscr ipt  i tsel f  even in some of  the 

people’s aff idavi ts they have actual ly broken the doct r ine in 

law of  disc los ing people’s names and methodology.  

 This name that  was ment ioned at  the beginning by my 

learned f r iend here Mr Pretor ius was not  supposed to 

happen.  And I  wi l l  show you even when we go along I  am 

shocked that  those who were responsible to do the 

declassi f icat ion I  thought maybe i t  is an omission but  I  could 

see that  there is a  commission.  

 One day here because someone wants to  give a 20 

part icular narrat ive the name that  is being ment ioned under 

Project  Lock is ment ioned by name.  The law says you 

cannot.   Then another person who says more or  less a 

simi lar character ist ics that  intel l igence once worked wi th  

him.  No,  no he is g iven a code name.  What I  am trying to 
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do is that  in as much as you want answers I  wi l l  g ive 

answers to the best  of  my abi l i ty.   But  I  wi l l  d isagree that  the 

assurances that  were given by SSA are correct .   

 One you do not  even – I  have not  even been 

furnished let  me use this word wi th the declassi f icat ion 

cert i f icate.   Whoever declassi f ied there are certa in 

condi t ions you put  a cert i f icate.   I  have not  been issued.   

The t ranscr ipt  that  was supposed to deal  wi th here today 

simi lar ly they have names of  people.  Some they have chosen 

del iberately not  to put  them.  Guess what?  They are here.   10 

They have been d isclosed.   What wi l l  happen as an advice is  

that  in as much as they have given assurance that  they have 

declassi f ied informat ion they have st i l l  made certain  

mistakes here.   And I  wi l l  want  us when we handle this th ing 

as my 00:24:09 leaders we avoid as far as possib le get t ing 

into names, the methodology but  ask di ff icul t  quest ions I  am 

f ine wi th that .  

ADV PRETORIUS SC:   Thank you.  

MR MAHLOBO:   And then – but  bear wi th me Bab Zondo i f  I  

answer the manner I  answer i t  is  because the answer is 20 

mine.   For  an example the point  that  Mr Pretor ius was saying 

I  had a personal  involvement.   We must not  twist  words.   

Here the al legat ion made to me I  ran operat ions.   What does 

i t  mean running operat ions?  And the answer that  I  am 

saying put  i t  on record i t  is a no.   
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 But  in th is instance I  am saying on record … 

CHAIRPERSON:   Wel l  in paragraph 634.  

MR MAHLOBO:   Ja.  

CHAIRPERSON:   The al legat ion was that  you had a close 

personal  involvement wi th the operat ion.   I  th ink that  is what 

Mr Pretor ius sought to establ ish whether you – what your 

comment is on that .  

MR MAHLOBO:   No the answer is no Bab Zondo.  

CHAIRPERSON:   Okay.  

MR MAHLOBO:   You see let  us not  use semant ics.   I  know 10 

Engl ish.   The al legat ion that  are made by al l  these people 

that  came here because I  am responding to  al legat ion even 

in the Rule 3.3 Not ices.   You ran operat ions.    

CHAIRPERSON:   Ja,  no,  no that  might  be maybe the overal l  

… 

MR MAHLOBO:   And you could see here i t  is being used s 

clar i ty which is Engl ish personal  involvement.   Then the next  

quest ion what is the f requency of  personal  involvement? 

CHAIRPERSON:   Yes.   Okay look let  us – I  mean we are al l  

agreed that  nobody wants to – the law to be breached 20 

number 1.   Mr Pretor ius has made the point  that  the legal  

team took the t rouble to make sure that  the SSA could check 

whether informat ion would be disc losed that  should not  be 

disclosed.   They might  not  have done thei r  job properly  as 

you see i t  f rom thei r  s ide as wel l  they have sought to  t ry and 
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make sure that  … 

MR MAHLOBO:   They have not  done a good job.  

CHAIRPERSON:   As far as possible  the – the law is adhered 

to.  But  let  us proceed and make progress.  

ADV PRETORIUS SC:   Thank you.   Mr Mahlobo the quest ion 

I  have is not  a d i f f icul t  one.   There may be di ff icul t  quest ions 

later but  you have kindly agreed to answer those quest ions.   

What Mr Y said in  his aff idavi t  these are not  our words they 

are the words of  Mr Y.    

“Minister Mahlobo was reported to  have had 10 

close personal  involvement wi th th is  

operat ion.”  

Now i f  I  may conclude.   Is that  correct  not  correct?  I t  has 

got  nothing to do wi th running the operat ion i t  ta lks about  an 

involvement that  you had.  

MR MAHLOBO:   You know what Chairperson who is  Mr Y?  

Mr Y is a person who is making an al legat ion here who was 

in Project  Veza.   He is not  the person who deal t  wi th me.  

How does he come and make this  a l legat ion and why should 

I  be entertaining that?   20 

2.  These people of  Project  Veza here Bab Tiyane [?]  they 

told you Project  Veza is incomplete.  They told you that  they 

got  hearsays – they do not  have evidence.   They are st i l l  

invest igat ing.   To let  the responding to Mr Y who is actual ly 

not  actual ly saying that  I  have a personal  involvement as a 
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fact  here and spend that  t ime doing that .  

CHAIRPERSON:   But  I  though you al ready said no that  is not  

( ta lk ing over one another).  

MR MAHLOBO:   No but  I  am asking the k ind of  how 

quest ions are being asked because everybody who is  making 

an al legat ion be that  I  had a di rect  contact  wi th  Mr Y  Mr Y is 

put t ing th is as a fact .  Should the commission Bab Zondo be 

actual ly be at tending to speculat ion? 

CHAIRPERSON:   No,  no 

MR MAHLOBO:   Because I  have given the answer.  10 

CHAIRPERSON:   No,  no you see because you were Minister 

of  State Securi ty  you know that  envi ronment more than we 

know i t .   The people – some of  the people who have deposed 

to aff idavi ts know that  envi ronment qui te wel l  I  would 

imagine.   Now i f  anybody has informat ion that  may be 

re levant  to our invest igat ion i t  is important  that  they give i t  

to the commission before the – so that  the commission can 

look at  that  informat ion before the commission completes i ts 

work.  Now i t  may be that  they are involved in an 

invest igat ion that  has not  been completed but  that  20 

invest igat ion might  take much longer than the t ime – the t ime 

of  the commission.   I f  the informat ion is relevant  to the 

Terms of  Reference of  the commission and they th ink i t  is –  

i t  could help the commission i t  is legi t imate for them to put  i t  

but  i t  is  important  that  you be given a chance to say but  Y 
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never deal t  wi th me so this is not  the t rue posi t ion.  

MR MAHLOBO :    Bu t  le t  us  -  le t  us  do  th is ,  so  they te l l  

. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR MAHLOBO :    and have a  smooth  runn ing .  

CHAIRPERSON :    H ’m.  

MR MAHLOBO :    Who was Y?  Y is  the  guy who never  

came to  tes t i f y  here .   He was in  the  Pro jec t  Team.   He has 

comes he re .   He speaks about  in fo rmat ion  about  what  

o ther  peop le  sa id .   Le t  us  make an example  because I  can 10 

read.    

“The reason fo r  the  CBSO assuming 

respons ib i l i t y  fo r  Mr  Someth ing . . .  

 I  w i l l  no t  ca l l  a  name.  

“ . . .who was coded(?)  as  Lo t (? ) ,  apparent ly  

rose  f rom concern  about  h is  concerned(?)  l inks  

to  r igh t -w ing  group ings.  

Min is te r  Mah lobo  was repor ted  to  have a  c lose  

persona l  invo l ved  w i th  the  opera t ion .  

Indeed,  F rank in fo rmed the  Invest i ga t ion  Team 20 

tha t  te rms and a rose between Ambassador  so  

and so  and Min i s te r  Mah lobo as  a  resu l t  o f  

Min is te r  Mah lobo cont inued  access to  

Mr  De Kok. . . ”  

 Those two sentences are  no t  the  same a t  a l l .   
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Why shou ld  we pay those team(?)?   They are  no t  the  same.   

I t  does not  ta lk  about  invo lvement .   The person who is  a 

th i rd  person who is  ac tua l l y  go ing  to  come and tes t i f y  

tomorrow,  has no t  made th is  a l legat ion  o f  my persona l  

invo l vement .   Th i s  pe rson is  ta lk ing  about  tens ion .    

 And then th is  k ind  o f  a  funny(?)  invest iga tor  

makes tha t  conc lus ion  to  become and ac tua l l y  specu la te  

when there  i s  no  ev idence.   I  w i l l  no t  waste  the  

Commiss ion ’s  t ime and I  w i l l  no t  be  back(?)  to  tha t .   I  have  

g iven the  answer.   We never  ran  th is  opera t ion  and on ly  10 

the  t ime when there  were  cha l lenges,  the  m in is te r ’s  o f f i ce  

as  pa r t  o f  overs igh t  to  dea l  w i th  those d isputes .   That  i s  

a l l .  

CHAIRPERSON :    Mr  Pre tor ius .  

ADV PRETORIUS SC :    So  do I  unders tand your  answer  

cor rec t l y  tha t  yes  the  m in is te r ’s  o f f i ce  d id  ge t  invo lved in  

o rder  to  sor t  ou t  cer ta in  p rob lems tha t  a rose in  execut ion  

o f  the  pro jec t?  

MR MAHLOBO :    That  i s  the  answer.  

ADV PRETORIUS SC :    And . . . [ in tervenes]  20 

MR MAHLOBO :    Regard ing  th is  funny(?)  fee l ing(? ) ,  Cha i r,  

o f  peop le  who came here ,  they want  us  to  specu la te ,  fo l low 

each o ther,  he  sa id  th is ,  he  sa id  tha t .   I  w i l l  no t  do  i t .  

CHAIRPERSON :    Mr  Pre tor ius .  

ADV PRETORIUS SC :    Le t  us  on  then to  another  
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a l legat ion  wh ich  appears  a t  page 106 o f  the  same bund le .   

There  the  a l legat ion  made by  . . . [ in te rvenes]  

MR MAHLOBO :    Page?  

CHAIRPERSON :    106.  

ADV PRETORIUS SC :    Yes,  106.  

MR MAHLOBO :    Bu t  th is  paragraph?  

ADV PRETORIUS SC :    Parag raph 6 .48 .  

MR MAHLOBO :    Okay.   So I  can see.   I  am there ,  

Mr  Pre tor ius .   I  can  see.  

ADV PRETORIUS SC :    Yes.   Now th is  dea ls  w i th  these  10 

a l legat ions in  th is  parag raph,  dea ls  w i th  Pro jec t  Tin  Roof  

wh ich  re la ted  to  an  invest iga t ion  in to  the  a l leged po ison ing  

o f  the  fo rmer  Pres ident  Zuma.   The a l legat ion  is :  

“P ro jec t  Tin  Roof  was es tab l i shed in  

December  2014  a t  the  ins is tence  o f  Min is te r  

Mah lobo. . . ”  

 I  w i l l  pause there .   Do you have any response to  

tha t  a l legat ion?  

MR MAHLOBO :    The a l legat ion  is  fa lse .   I f  someone says 

ins is tence,  Cha i r,  what  does i t  mean?  I t  means you 20 

ins t ruc ted  peop le .   There  i s  no  ins t ruc t ion  tha t  I  gave.   And  

i f  there  was an i ns t ruc t ion ,  the  law is  c lear  even i f  there  

f inanc ia l  imp l ica t ions bu t  the  answer,  there  was no  

ins is tence f rom me.  

ADV PRETORIUS SC :    A l r igh t .   The a l legat ion  cont inues 
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to  the  fo l low ing e f fec t  tha t :  

“Min is te r  Mah lobo had Mahan Thu l i  removed 

f rom . . . [ in te rvenes]  

MR MAHLOBO :    Po in t  o f  o rde r,  Cha i r.   You have  made a  

m is take,  Advocate  Pre tor ius .   You cannot  ment ion  peop le ’s  

names.  

ADV PRETORIUS SC :    But . . .   Oh.  

MR MAHLOBO :    No,  no ,  no  . . . [ in te rvenes]  

ADV PRETORIUS SC :    P lease a l low me to  ask  my  

quest ion .   10 

MR MAHLOBO :    No,  no ,  no .  

ADV PRETORIUS SC :    The Cha i r  w i l l  s top  me.   Th is  has 

been the  sub jec t  mat te r  o f  ex tens i ve  ev idence.   I t  is  a lso  in  

the  pub l i c  domain .  

CHAIRPERSON :    Hang on,  Mr  Mah lobo.   From what  you  

have sa id  and  f rom what  was sa id  when the  SSA 

invest iga t ion  –  ev idence s ta r ted  here .   In  te rms o f  name,  I  

unders tood tha t  the  names cou ld  no t  be  d isc losed are  

those o f  peop le  who are  opera t ives  w i th in  SSA.   I  hope I  

am us ing  the  r igh t  te rm.  Who are  . . . [ in te rvenes]  20 

ADV PRETORIUS SC :    Opera t ives  or  members .  

CHAIRPERSON :    That  i s  what  I  unders tood to  be  the  

pos i t ion  and I  was to ld  tha t  those names o f  such  peop le  

wou ld  be  rep laced w i th  pseudonym names and on ly  those 

who were  no t  –  who do not  fa l l  w i th in  tha t  ca tegory.  
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MR MAHLOBO :    You see,  Cha i r.   The prob lem you have 

w i th  Mr  Pre tor ius .   I t  i s  no t  you r  a rea o f  spec ia l i sa t ion .   

And in te l l igence,  l i ke  you know,  there  i s  no  d ispute  tha t  

in te l l igence has been po l i t i c i sed as  fa r  as  ’95  un t i l  today.   

They w i l l  come here  to  do  cer ta in  th ings,  to  por t ray  cer ta in  

peop le .   I  am say ing  to  you.    

 There  is  a  second head o f  jud ic ia ry  in  th i s  

count ry.   Even peop le  who are  ta rge ts ,  you do not  d isc lose  

the i r  names.   That  i s  why I  read the  law(?) .   I  am not  

open ing . . .   I  m igh t  be  –  l i ke ,  the  las t  t ime I  to ld  you  I  am a  10 

sc ien t is t  bu t  I  go t  t ra ined on th is  th ing .   I  worked on i t  fo r  

more  than th ree  years .    

 Le t  me te l l  you .   Th is  th ing  o f  d isc los ing  th i s  

name even i f  the  name has been in  the  pub l i c  domain ,  bu t  

who are  no t  a l lowed by  law to  ac tua l l y  do  the  wrong th ing  

tha t  o thers  have done.   I  have a  d i scomfor t .   You know now 

tha t  d isc los ing  names o f  peop le  what  k ind  o f  a  r i sk  you put  

to  them.    

 Do you apprec ia te  tha t  they do  even have 

fami l ies  and enemies?  Th is  Commiss ion  cannot  make the  20 

same er ror  on  the  bas i s  . . . [ in te rvenes]  

CHAIRPERSON :    Wel l  . . . [ in te rvenes]  

MR MAHLOBO :    . . .on  the  bas is  because tha t  i s  why even  

when I  gave the  tes t imony in  the  beg inn ing ,  I  am quot ing  

law.  
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CHAIRPERSON :    Ja .  

MR MAHLOBO :    The very  law . . . [ in te rvenes]  

CHAIRPERSON :    Le t  us  go  to  the  law.   Le t  us  go  to  the  

law.   Inso far  as  i t  may say anyth ing  o the r  than the  

ca tegor ies  o f  peop le  tha t  we unders tood were  – shou ld  no t  

be  d isc losed.   A re  you look ing  a t  i t?   Or  i f  you  have the 

sect ion ,  Mr  Mah lobo,  you can ment ion  the  sect ion .  

MR MAHLOBO :    I  gave –  no ,  see,  Cha i r.   When you are  

read ing  th i s  th ing ,  I  gave you an  example  o f  in te l l igence  

overs igh t  a t  40  o f  1994.   I  quoted  fo r  you Sect ion  4  tha t  10 

access to  in te l l igence in fo rmat ion  and documents .   And I  

have read tha t  pa r t .  

CHAIRPERSON :    Ja .  

MR MAHLOBO :    Bu t  do  no t  read tha t  par t  on ly.   A lso  read  

the  Nat iona l  S t ra tegy In te l l igence Act  39  o f  1994.   And 

unders tand when  you read i t ,  even in  the  de fo rmat ions in  

the  ac t ,  what  i s  counter in te l l igence,  what  i s  th i s  th ing  

ca l led  cover t ,  cover t  in te l l igence because those i ssues o f  

secre ts .   I  am jus t  say ing  le t  us  jus t  be  care fu l  because  

they v iew a  one-s ided approach.  20 

CHAIRPERSON :    No,  no  . . . [ in te rvenes]  

MR MAHLOBO :    We are  no t  go ing  to  go  and get  

another (?)  op in ion  th is  a f te rnoon.   But  i f  [ speak ing  

vernacu lar ]  because i t  i s  wor th  i t  because – d iscomfor t .    

CHAIRPERSON :    Bu t  d id  you know whether  the  p rov i s ion 
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tha t  covers  somebody who is  no t  an  o f f i c ia l  o f  SSA or  

somebody who is  no t  an  opera t ive ,  have you –  do  you 

reca l l  what  p rov is ion  i t  i s  so  tha t  we can look a t  i t?    

ADV PRETORIUS SC :    Cha i r,  the  . . . [ in te rvenes]  

CHAIRPERSON :    Mr  Pre tor ius ,  d id  you f ind  anyth ing?  

ADV PRETORIUS SC :    I f  I  may jus t  say?  Sect ion  4 ,  wh ich  

I  unders tand is  the  sect ion  tha t  Mr  Mah lobo re fe r red  to ,  

ta lks  to  about  access to  in te l l igence in fo rmat ion  and 

documents  on  the  pa r t  o f  the  JSCI .   I t  i s  re fe r red  to  the  

commi t tee  she l l  and dea ls  w i th  the  c i r cumstances under  10 

wh ich  the  commi t tee  is  en t i t led  to  documenta t ion .  

CHAIRPERSON :    Ja ,  ja .  

ADV PRETORIUS SC :    I t  does not  dea l  w i th  the  issue tha t  

you have ra ised  about  the  names o f  opera t ives  be ing  

sub jec t  to  non-d isc losure  prov is ions.  

CHAIRPERSON :    H ’m.  

ADV PRETORIUS SC :    Mahan  Thu l i  i s  no t  a  person  

covered by  the  leg is la t ion .   I t  i s  qu i te  s imp le .  

CHAIRPERSON :    H ’m,  h ’m.  

MR MAHLOBO :    You see,  Cha i r.   I  am dea l ing  w i th  20 

. . . [ in te rvenes]  

ADV PRETORIUS SC :    And the  fac t ,  Cha i r,  there  are  

pub l i c  s ta tements  made to  the  med ia  by  Mr  Mah lobo  

concern ing  th is  i ssue.  

CHAIRPERSON :    H ’m.  



19 MAY 2021 – DAY 398 
 

Page 273 of 383 
 

MR MAHLOBO :    Cha i rperson,  you know what?  

CHAIRPERSON :    H ’m?  

MR MAHLOBO :    I  do  no t  wan t  to  be  d i f f i cu l t .   Th is  

pervas ion  o f  Mr  Pre tor ius .   I  am say ing  to  you,  w i th  

conf idence,  i s  wrong and the  adv ice  –  those who gave the  

adv ice  f rom Sta te  Secur i t y,  they  know they are  wrong.    

CHAIRPERSON :    H ’m.  

MR MAHLOBO :    Number  two . . . [ in te rvenes]  

ADV PRETORIUS SC :    Cha i r  . . . [ in te rvenes]  

MR MAHLOBO :    Number  two,  Cha i r.  10 

CHAIRPERSON :    H ’m?  

MR MAHLOBO :    Mr  Pre to r ius  must  no t  th row s ta tements  

and say Mr  Mah lobo made s ta tements  in  the  pub l i c  domain  

w i th  the  name tha t  he  is  re fe r r ing  to .   Every  t ime I  was 

asked about  th is  mat te r,  I  w i l l  answer  th is  mat te r,  I  have 

a lways re fused to  comment .   But  I  am go ing  to  he lp  you.   I  

am go ing  to  answer  i t .    

 Bu t  I  am go ing  to  answer  i t  when  you th row the  

name o f  a  person  and I  s i t  here  and I  say  I  am okay.   I  took  

an  oath .   I  took  an  oath .   I f  you  avo id(?)  the  name,  I  am 20 

go ing  to  answer.   You can –  because i f  -  you cannot  le t  

someone dec ided  to  pu t  the i r  in  pub l i c  i t  makes i t  r igh t .    

CHAIRPERSON :    H ’m.   Wel l ,  le t  us  –  le t  me check w i th  

your  lega l  team.   Do you know o f  any prov i s ion  tha t  

p roh ib i t s  the  d i sc losu re  o f  a  name o ther  o f  somebody who  
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i s  no t  an  opera t ive  or  an  o f f i c ia l  o f  SSA?  I f  you do know 

te l l  me so  we can look a t  tha t  because ce r ta in ly  f rom the  

Commiss ion ’s  Lega l  Team and the  Invest iga to rs ,  a  lo t  o f  

t roub le  has been  taken to  make sure  tha t  no th ing  tha t  i s  

done here  is  in  b reach o f  the  law and some o f  the 

documents  have  been –  dec lass i f i ca t ion  was sought  to  

ensure  tha t  there  was no p rob lem and the  ac t ing  DG,  as I  

unders tand i t ,  was invo lved in  rear ing  some o f  the  

in fo rmat ion  or  documents .   Yes?  

ADV PRETORIUS SC :    Cha i r,  can we cu t  th is  shor t?  10 

CHAIRPERSON :    Ja .  

ADV PRETORIUS SC :    The names invo lved are  known by 

re ference to  ev idence proper ly  g iven a l ready be fore  the  

Commiss ion .  

CHAIRPERSON :    Ja .  

ADV PRETORIUS SC :    I  rea l l y  do  no t  th ink  much  can be  

ga ined by  Mr  Mah lobo becoming invo lved in  an  argument  

as  to  the  prov i s ions o f  the  ac t .  

CHAIRPERSON :    Ja-no,  tha t  i s  f ine .   But  le t  me hear  what  

h is  –  whether  h is  lega l  rep resenta t i ve  has anyth ing  to  say 20 

on th is  i ssue?  Have you got  anyth ing  to  say?  

COUNSEL :    Yes,  Cha i r.   A l though  you have put  me  on the  

spot ,  obv ious ly,  a  ba t t le  tha t  I  d id  no t  want  to  en ter  in to .  

CHAIRPERSON :    Ja .  

COUNSEL :    There  are  a  b i t  o f  leg is la t ions .  
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CHAIRPERSON :    Ja .  

COUNSEL :    Cha i r,  we have sa id  them extens ive l y  in  our  

a f f idav i t .  

CHAIRPERSON :    Ja .  

COUNSEL :    Oh,  and f rom the  top  o f  my head.  

CHAIRPERSON :    Ja .  

COUNSEL :    O ther  than what  my c l ien t  i s  rea l l y  e lud ing  to .  

CHAIRPERSON :    Ja .  

COUNSEL :    Bu t  I  th ink  I  w i l l  take  queue [No aud ib le  rep l y ]  

CHAIRPERSON :    Ja .  10 

COUNSEL :     . . . f rom what  the  Ev idence Leader  i s  say ing ,  

Cha i r.  

CHAIRPERSON :    Ja .  

COUNSEL :    Because i t  does not  rea l l y  change the  pr ice  o f  

cheese in  Ch ina .  

CHAIRPERSON :    H ’m.  

COUNSEL :    Jus t  debat ing .   I t  i s  jus t  go ing  to  p ro long us ,  

o therw ise .   But  Cha i r,  I  take  no te  and we w i l l  address i t  in  

our  c los ing  fo r  you.  

CHAIRPERSON :    Ja .  20 

COUNSEL :    The re levant  p rov is ions and our  

unders tand ing  o f  i t .  

CHAIRPERSON :    Okay a l r igh t .  

COUNSEL :    Thank you.  

ADV PRETORIUS SC :    Le t  me put  the  quest ion ,  Cha i r,  in  a 
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way tha t  does not  . . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

ADV PRETORIUS SC :    . . . ra ise  the  argument .  

CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    In  re la t ion  to  the  a l leged po ison ing  

o f  fo rmer  Pres ident  Zuma,  there  was a  suspect ,  okay?  D id  

you have any  invo lvement ,  Mr  Mah lobo,  in  the  remova l  o f  

tha t  suspect  f rom Nkand la  and  the  prov i s ion  to  tha t  

suspect  o f  p ro tec t ion  and main tenance? 

MR MAHLOBO :    That  takes us  fo rward ,  Mr  Pre tor ius .   10 

Thanks fo r  unders tand ing  my d i scomfor t .   I  know th is  

In te l l igence Law.   F i r s t l y,  I  want  to  pu t  i t  on  record  Cha i r  

tha t  I  never  removed the  suspect  and  i t  i s  

incomprehens ib le  tha t  you can  ac tua l l y  go  [speak ing  

vernacu lar ]  and remove someone ’s  w i fe .   I  never  i ssued  

tha t  ins t ruc t ion  bu t  I  . . . [ in te rvenes ]  

ADV PRETORIUS SC :    . . . in  Eng l ish  what  you have sa id  in  

i s iZu lu .    

MR MAHLOBO :    My is iZu lu  [speak ing  ve rnacu lar ]  

CHAIRPERSON :    [ laughs]   But  Mr  Pre tor ius  needs the  20 

t rans la t ion .  

MR MAHLOBO :    I  w i l l  ga ther  the  words.  

CHAIRPERSON :    H ’m?  

MR MAHLOBO :    I  am say ing  Cha i r,  I  know tha t  there  was 

a  suspect  on  a  ser ious mat te r  o f  Nat iona l  Secur i t y  where  
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the  Head o f  S ta te  was a l leged ly  po isoned and in  as  much  

as  you are  dea l ing  w i th  Mr  Y he re ,  we are  hav ing  o ther  

peop le  who a re  mak ing  s ta tements  there  because I  do  no t  

want  to  be  go ing  th is  way,  th is  way.    

 The answer  here ,  Cha i r,  i s  tha t ,  f i rs t l y  there  are  

cer ta in  th ings tha t  I  must  dea l  w i th  because i t  has  been a  

mat te r  I  have a lways avo ided to  speak to .   In  as  much Mr  

Pre tor ius ,  you can th ink  I  am quoted(?)  there .   The 

quota t ion  is  a lways no comment  bu t  today I  can see you  

want  a  comment .    10 

ADV PRETORIUS SC :    Wel l ,  I  . . . [ in te rvenes]  

MR MAHLOBO :    No,  no ,  no  le t  me answer.   Today you  

want  a  comment .   I  am g iv ing  you my comment  fo r  the  f i rs t  

t ime.  F i rs t l y,  there  i s  someone who has wr i t ten  an  a f f idav i t  

here  tha t  I  re fu te ,  who creates  an  impress ion  inc lud ing  th is  

Pro jec t  Versa  repor t  wh ich  Mr  Y is  speak ing  on what  he  

hears .   One,  th is  opera t ion  was not  an  opera t ion  on ly  fo r  

S ta te  Secur i t y.   I t  was the  Secur i t y  C lus te r  Opera t ion .    

 Because we must  pu t  these th ings  on  record  so  

tha t  peop le  do  not  c rea te  impress ions because they tw is t  20 

th ings.   I  know how opera t ives  work .   Fo r  your  record ,  i t  

was the  Secur i t y  C lus ter  Opera t ions.   The po l i ce  and  

In te l l igence were  invo lved.   The reason why they ge t  

invo l ved because  someone wou ld  ask :   I s  i t  –  why do you  

get  invo lved in  fami ly  mat te rs?    
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 Any mat te r  where  fo re ign  agenc ies  are  be ing  

a l leged to  be  invo lved to  any head o f  s ta te ,  i t  i s  a  Nat iona l  

Secur i t y  mat te r.   And the  –  tha t  i s  why i t  i s  on  pub l i c  

record ,  Cha i r,  tha t  u l t imate ly  th is  mat te r  in  as  much as  I  

am not  supposed to  go  in to  de ta i l  bu t  because i t  i s  the 

same l i ke  the  judges.    

 These mat te rs  o f  na t iona l  in te res t ,  I  w i l l  use  

d iscre t ion  bu t  be  gu ided tha t  I  do  no t  b reak the  law.   Th i s  

mat te r,  u l t imate l y,  we a l l  know now,  tha t  a  case was  

opened but  then there  was a  dec l ine  fo r  p rosecut ion .   So 10 

tha t  we can d isabuse peop le  who come here  and crea te  an  

impress ion  tha t  In te l l igence jus t  wa lk  ou t .   That  i s  one.    

 Then min is te r ’s  invo lvement .   Min is te r  Me lwa(?)  

gave an ins t ruc t ion  fo r  the  suspec t  to  be  removed.   I  have  

never  g i ven tha t  bu t  the  opera tors  who ran  the  opera t ion ,  

they ran  the  opera t ion .   Even i f  I  had to  g ive  an  i ns t ruc t ion ,  

Cha i r.   How wi l l  I  g ive  an  ins t ruc t ion  to  remove someone ’s  

w i fe?   Where  do  you get  tha t  capac i ty?   [ speak ing  

vernacu lar ]   I t  does mat te r.    

 And you want  to  c rea te  an  impress ion ,  there  is  20 

th is  young man ca l led  the  m in is te r  has the  capac i ty  to  

come to  your  home and take your  w i fe .   The answer  i s  yes .   

And le t  us  no t  p lay  to  the  ga l le ry.   Then the  issue  tha t  i s  

a lso  on  th is  po in t  o f  an  ins t ruc t ion  to  use mon ies .   Any 

ins t ruc t ion  to  use money,  Mr  Pre tor ius ,  by  the  execut ive  



19 MAY 2021 – DAY 398 
 

Page 279 of 383 
 

au thor i t y  i f  i t  i s  a  d i rec t i ve  must  be  in  wr i t ing .    

 I f  I  ins is t  tha t  you  must  car ry  tha t  ins t ruc t ion  tha t  

has f inanc ia l  imp l ica t ions and i t  i s  go ing  to  cause an 

unautho r ised expend i tu re ,  tha t  o f f i ce  has to  wr i te  to  me 

and say to  me now tha t  you have g iven th is  ins t ruc t ion ,  

p lease note  tha t  th is  ins t ruc t ion  has  the  fo l low ing 

imp l ica t ions.    

 Then i f  I  ins is t  to  p roceed,  you w i l l  w r i te  to  

Nat iona l  Treasury  and the  Aud i to r -Genera l  o f  South  A f r i ca .   

Th is  s to ry  tha t  an  ins t ruc t ion  was  g iven,  inc lud ing  to  say 10 

do these monies ,  i t  i s  a  no .   But  I  do  know tha t  a  cover t  

opera t ion  was run  w i th  respect  to  an  a l legat ion  about  the  

po ison ing  o f  a  fo rmer  pres ident .    

 And there  was no way In te l l igence Serv i ces,  i f  

they  have got  in fo rmat ion ,  they shou ld  no t  have run  th is  

th ing .   You know now when you are  s i t t ing(?) . . .   O ther  

count r ies ’ P res ident  has d ied .   What  happened to  those 

count r ies?   Because th is  i s  wha t  we are  dea l ing  w i th . . .   

Why do you get  invo lved in  fami ly  mat te rs?   Why do  you do  

th is?    20 

 P robab ly,  we shou ld  be  ab le  to  lay  the  mat te r  to  

res t .   I  am comment ing  fo r  the  f i rs t  t ime.   And I  am a lso  

dea l ing  w i th  the  same issue tha t  has been ra i sed by 

Myr iam(?) .   Because these peop le  who a re  dea l ing  w i th  Y,  

bu t  Y is  ta lk ing  about  th ings tha t  ge ts  to ld  by  o ther  peop le .    
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 And I  am here  to  dea l  w i th  Myr iam.   I  was not  

go ing  to  come and dea l  w i th  Y but  when I  dea l  w i th  Y,  I  w i l l  

dea l  w i th  these peop le  who gave me the  summons  to  dea l  

w i th  because I  do  no t  want  to  be  go ing  back there  because 

I  know each a l legat ion .   I  know what  in  each annexure  i s  

there .   Thank you .  

CHAIRPERSON :    R igh t .   I f  we may,  Mr  Mah lobo,  dea l  w i th  

the  de l i very  or  the  a l legat ions regard ing  the  de l i very  o f  

cash separa te ly?  

MR MAHLOBO :    [No aud ib le  rep l y ]  10 

ADV PRETORIUS SC :    No,  separa te ly.   I  am no t  ask ing  

any quest ions about  tha t  now.   I f  we cou ld  jus t  

concent ra te ,  p lease,  on  the  issue o f  P ro jec t  Tin  Roof .   As  I  

unders tand i t ,  you  say tha t  tha t  p ro jec t  was not  es tab l i shed 

a t  you r  ins is tence? 

MR MAHLOBO :    That  i s  co r rec t .  

ADV PRETORIUS SC :    A l r igh t .    

MR MAHLOBO :    You were  say ing  someth ing  about  cash.   

What  was the  issue o f  the  cash?  

CHAIRPERSON :    He was say ing  . . . [ in te rvenes]  20 

ADV PRETORIUS SC :    No,  I  w i l l  say  la te r.   That  w i l l  come 

la te r.    

MR MAHLOBO :    [No aud ib le  rep l y ]  

CHAIRPERSON :    H ’m.  

ADV PRETORIUS SC :    I f  I  may jus t  move on then,  p lease,  
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to  paragraph 6 .5 .2?    

MR MAHLOBO :    [No aud ib le  rep l y ]  

ADV PRETORIUS SC :    6 .5 .2  on  page 107.  

MR MAHLOBO :    I  am there .  

ADV PRETORIUS SC :    Pseudonym name is  used there  bu t  

the  a f f idav i t  reads:  

“ In  2015,  pseudonym,  a  fo rmer  SSA member  

was recru i ted  by  Min i s te r  Mah lobo to  m i t iga te 

and reso lve  The Fees Must  Fa l l  P ro tes t  wh ich  

had erupted ac ross un ivers i t ies  in  South  10 

A f r i ca . . . ”  

 Do you have any comment  on  tha t  a l legat ion?  

MR MAHLOBO :    Wel l ,  Cha i rperson,  you see one o f  the  

th ings tha t  makes me uncomfo r tab le .   Some o f  the  th ings 

you admi t  them here  as  ev idence.   You know when  

someone says you recru i ted  someone,  does not  ac tua l l y  

g ive  you the  de ta i l s ,  does not  g i ve  me the  documenta t ion  

to  be  respond ing  to  tha t .    

 You know,  th is  government ,  one o f  the  b iggest  

p rob lems are  about  s ta te  captu re ,  were  these issues about  20 

rec ru i tment .   Where  is  Mah lobo say ing  here  tha t  I  ac tua l l y  

rec ru i ted  someone?  Th is  i s  a  document  tha t  I  approved  

and s igned?  

CHAIRPERSON :    Bu t  Mr  Mah lobo,  we w i l l  make bet te r  

p rogress i f  what  i s  be ing  pu t  to  you as  hav ing  been  sa id  by  
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a  par t i cu la r  w i tness is  un t rue .   You say no  tha t  i s  no t  t rue .  

MR MAHLOBO :    No,  you are  cor rec t ,  Cha i r,  we w i l l  do .  

CHAIRPERSON :    We wi l l  make p rogress.  

MR MAHLOBO :    Bu t  a t  the  very  same t ime i t  i s  wrong tha t  

everybody can come and say th ings and do not  ac tua l l y  

l ink  you and then  I  must  be  answer ing  th is  th ing ,  yes ,  no ,  

yes ,  no .   The answer  i s  no ,  Cha i r.  

CHAIRPERSON :    Ja ,  okay.  

MR MAHLOBO :    Bu t  I  am say ing  to  you.   I s  one o f  the  

th ings tha t  th is  Commiss ion  gets  c r i t i c i sm for.     10 

CHAIRPERSON :    H ’m?  

MR MAHLOBO :    Anybody can come,  you drop someone ’s  

name,  you do no t  pu t  any ounce  o f  ev idence.   We must  

fo l low tha t  th ing .   No.    

CHAIRPERSON :    Ja .   Le t  us  cont inue.  

ADV PRETORIUS SC :    Wel l ,  h is  ev idence is  conta ined in  a  

lengthy  a f f idav i t  and as  conf i rmed  by  another  w i tness and  

i t  was a  product  o f  an  invest iga t ion  conducted in te rna l l y  in  

the  SSA.   But  s imp ly,  Mr  Mah lobo,  i f  I  may put  to  you the  

a l legat ion?  D id  you recru i t  a  fo rmer  SSA member  to  20 

mi t iga te  and reso lve  The Fees Mus t  Fa l l  P ro tes t s?  

MR MAHLOBO :    Le t  me respond in  two ways.   There  is  no  

ev idence you have.   I  have read the  a f f idav i t s .   

Recru i tment  you  adver t i se .   You in te rv iew peop le .   You 

ac tua l l y  s ign  documents .   There  is  no  document  tha t  says I  
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have done tha t .   And the  –  I  do  no t  want  peop le  to  ac tua l l y  

have a  s i tua t ion  where  you say you have ev idence.   You 

can you have an a l legat ion  bu t  there  is  no  ev idence .   The  

documents  tha t  you have g iven to  me,  there  are  no  

documents  tha t  . . . [ in te rvenes]  

CHAIRPERSON :    Yes bu t  . . . [ in te rvenes]  

MR MAHLOBO :    . . .m in is te r  s igned .  

CHAIRPERSON :    Bu t  Mr  Mah lobo,  you are  say ing  recru i t  

means what  you have sa id .   I  do  no t  know tha t  necessar i l y  

because i f  –  depend ing  on the  s i tua t ion ,  you can  recru i t  10 

somebody in to  a  par t i cu la r,  you know,  group o f  peop le  

w i thout  any documents .   So when i t  says  rec ru i t ,  you might  

say  rec ru i t  in  th is  contex t  wou ld  invo l ved paperwork  tha t  

there  are  s i tua t ions where  somebody can be recru i ted  

w i thout  paperwork .   So . . . [ in te rvenes]  

MR MAHLOBO :    Cha i rperson . . . [ in te rvenes]  

CHAIRPERSON :    So  I  am s imply  say ing .   I  do  no t  th ink  i t  

i s  enough to  say when i t  i s  sa id .   Somebody says you 

rec ru i ted  so  and so ,  to  say:   Wel l ,  I  shou ld  no t  answer  i t  

un less  he  can put  up  documents  . . . [ in te rvenes]  20 

MR MAHLOBO :    I t  i s  no t  . . . [ in te rvenes]  

CHAIRPERSON :    . . .because th is  i s  an  inqu i ry.   So 

somebody can say someth ing  and  you say:   Do you know 

i t?   And you say whatever  and we ask somebody e l se .   We 

t ry  and get  more  in fo rmat ion .    
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MR MAHLOBO :    You,  see [speak ing  ve rnacu lar ] .  

CHAIRPERSON :    H ’m?  

MR MAHLOBO :    I  am respond ing  to  Mr  Pre tor ius .   He says  

he  has ev idence.   I  know the  word  ev idence what  i t  means.  

CHAIRPERSON :    H ’m?  

MR MAHLOBO :    I t  means –  you s ta r t  to  say:   I  have read  

these a f f idav i t s .   I  have read a l l  these annexures.  

CHAIRPERSON :    Wel l ,  may to  the  ex ten t  tha t  he  may have  

sa id  there  is  ev idence,  he  m ight  mean and he may be  

mean ing  s imp ly  an  a f f idav i t  because an a f f idav i t  is  under  10 

oa th .   You know,  tha t  i s  ev idence.   I f  you  want  –  i f  you ta lk  

about  p roo f ,  documentary  proof  tha t  m ight  be  someth ing  

e lse  bu t  once someth ing  is  under  oa th  bu t  –  tha t  i s  

ev idence but  whether  you want  p roo f  to  suppor t  tha t ,  tha t  

i s  someth ing  e lse .  

MR MAHLOBO :    Bu t  ev idence,  Cha i r,  you w i l l  agree 

. . . [ in te rvenes]  

CHAIRPERSON :    Ja .  

MR MAHLOBO :    . . . they  have ad jud ica ted  on many mat te rs  

in  our  land(?)  20 

CHAIRPERSON :    H ’m.  

MR MAHLOBO :    You do not  pu t  a  specu la t ion .   I f  you  say 

someth ing  has happened,  even i f  an  a f f idav i t  . . . [ in te rvenes]  

CHAIRPERSON :    No,  i f  you  have persona l  knowledge o f  i t ,  

tha t  i s  ev idence.   I f  I  say  Mr  Mah lobo was a t  the  
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Commiss ion  on  Wednesday even ing  and I  saw h im,  I  do  no t  

have to  go  and check whether  he  s igned when he came in .   

I  saw you,  you see?  

MR MAHLOBO :    We d i f fe r,  Cha i r,  on  tha t  one.  

[ laughs]    

MR MAHLOBO :    Le t  us  agree to  d i f fe r.  

CHAIRPERSON :    Ja .  

MR MAHLOBO :    Here I  am rec ru i ted  my n iece ’s (? )  

government .   [Speaker  i s  unc lea r ]  

CHAIRPERSON :    Bu t  tha t  i s  what  I  am say ing ,  to  say i f  10 

you ta lk  about  –  i f  you  say recru i tment  in  th is  contex t  

wou ld  inc lude paperwork ,  tha t  i s  d i f fe ren t .  

MR MAHLOBO :    Th is  person,  Cha i r.   You know,  th is  th ing ,  

i f  cer ta in  peop le  come here  –  I  do  l i s ten  to  the  Commiss ion  

when I  f ind  t ime.  

CHAIRPERSON :    H ’ ,  h ’m.  

MR MAHLOBO :    And very  i n te res t ing ly  what  peop le  come 

and say here  when i t  i s  conven ien t  and somet imes I  must  

comment  you,  somet imes you put  to  say  a  b i t  –  bu t  rea l l y,  

rea l l y  how,  where  and how.   But  somet imes you guys leave  20 

them.   Here ,  th is  person was an employee.   I f  an  employee 

is  be ing  recru i ted  by  the  m in is te r,  there  w i l l  be  paperwork .    

 And the  –  what  I  am d isput ing  tha t  there  is  a  

paperwork  o f  th is  recru i tment  o f  th is  person fo r  th is  memo 

tha t  bears  my author i sa t ion .   That  i s  what  recru i tment  
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means because th is  i s  a  s ta te .   I  am not  recru i t ing  what  

you wou ld  ca l l  i t  –  le t  me use th i s  word .    

 I  am not  recru i t ing  an  opera t ive  fo r  a  spy 

because i f  i t  i s  fo r  a  cover t  opera t ion ,  there  are  a l so  ru les  

around the  OD’s ,  wh ich  is  the  Opera t iona l  D i rec t i ves ,  I  

app rove.   How to  do  them.   I f  we are  go ing  to  be  use the  – 

bu t  no t  w i th in  what  i s  p resc r ibed in  law . . . [ in te rvenes]  

CHAIRPERSON :    Wel l  . . . [ in te rvenes]  

MR MAHLOBO :    . . .we w i l l  have a  d isagreement .  

CHAIRPERSON :    Yes.   D id  you  ask  –  le t  us  leave out  10 

rec ru i t ,  d id  you ask ,  ins t ruc t  o r  adv ise  f rom SSA member  to  

m i t iga te  and reso lve  the  Fees must  Fa l l  p ro tes t?   

MR MAHLOBO:    I  never  d id  an  ins t ruc t ion  bu t  there  was a  

cover t  opera t ion ,  as  you remember  in  te rms o f  the  Nat iona l  

In te l l igence as  emai led .   Remember  the  s i tua t ion  a t  the 

t ime.   I  checked my a f f idav i t  because my a f f idav i t  must  jus t  

a lso  no t  be  ignored as  i f  I  have  responded to  some o f  

these issues but  there  i s  no  ins t ruc t ion  g iven he re .  

CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    A l r igh t .   D id  you have any  20 

invo l vement  in  the  Fees Must  Fa l l  p ro jec t?  

MR MAHLOBO:    What  do  you mean?  

ADV PRETORIUS SC :    D id  you  d i rec t  –  f i rs t l y ,  d id  you  

rec ru i t  whethe r  fo rmal ly  o r  in fo rmal ly  whether  th rough  

process or  in  the  absence o f  p rocess anyone to  ac t  as  pa r t  
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o f  the  pro jec t  in  re la t ion  to  the  Fees Must  Fa l l  p ro tes ts?  

MR MAHLOBO:     Your  reco rds ,  Mr  Pre tor ius ,  w i l l  te l l  you I  

was not  a  p ro jec t  manager ,  I  was not  runn ing  th is  p ro jec t .  

ADV PRETORIUS SC :    No,  I  d id  no t  ask  tha t .  

MR MAHLOBO:    No,  no ,  no ,  th is  i s  my answer  I  am g iv ing  

you.  

ADV PRETORIUS SC :    R igh t ,  I  am l i s ten ing .  

MR MAHLOBO:    That  i s  my answer .  

ADV PRETORIUS SC :    So  you answer  i s  tha t  you were  no t  

p ro jec t  manager?  10 

MR MAHLOBO:    I  am say ing  you have ev idence,  I  am not  

a  p ro jec t  manager ,  I  never  ran  th is  th ing .  

ADV PRETORIUS SC :    Yes.   But ,  w i th  respect ,  Mr  

Mah lobo,  tha t  i s  no t  an  answer  to  the  quest ion ,  so  le t  us  

t ry  and move on,  the  quest ion  d id  you …[ in tervenes ]  

MR MAHLOBO:    Wel l ,  i f  you  do not  l i ke  my answer  

…[ in tervenes]  

ADV PRETORIUS SC :    No,  no ,  le t  me f in ish  p lease.  

CHAIRPERSON :    Hang on,  Mr  Mah lobo,  le t  Mr… 

ADV PRETORIUS SC :    D id  you have any invo lvement  20 

whatsoever  in  the  opera t ion  o f  the  Fees Must  Fa l l  p ro jec t?  

MR MAHLOBO:    I  have sa id  to  you no.  

ADV PRETORIUS SC :    That  a t  leas t   -  we have c la r i t y.   I  

may move on then,  Cha i r.   Cha i r,  I  want  to  pu t  two  th ings 

on  reco rd ,  i f  I  may?  
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CHAIRPERSON :    Le t  me hear  f i rs t  what  he  says.  

UNKNOWN COUNSEL :    Okay.   Cha i r ,  I  was go ing  to  seek  

an indu lgence f rom my co l league and yourse l f ,  i t  w i l l  take  

about  f i ve  m inutes ,  I  need to  confer  someth ing  w i th  my  

c l ien t .  

CHAIRPERSON :    Oh,  a  b reak.  

UNKNOWN COUNSEL :    Which  m ight  a lso  ass is t  the  

Commiss ion  in  how we run  e f fec t i ve ly  and e f f i c ien t ly .  

CHAIRPERSON :    Okay,  Mr  Pre tor ius?  

ADV PRETORIUS SC :    May I  jus t  pu t  two th ings on  reco rd  10 

qu ick l y  jus t  fo r  p rocess reasons,  Cha i r .  

CHAIRPERSON :    Ja .  

ADV PRETORIUS SC :    We have checked w i th  the  

invest iga to rs  tha t  express pe rmiss ion  was g i ven  by  the  

SSA to  ment ion  the  name o f  De Kock.   That  i s  the  f i rs t  one.  

CHAIRPERSON :    Ja .  

ADV PRETORIUS SC :    The second is  tha t  the  re levant  

sec t ion  I  th ink  my learned f r iend may have been re fer r ing  

to ,  I  am not  sure ,  i s  in  the  In te l l igence Serv i ces  Act ,  no t  

the  Overs igh t  Ac t ,  no t  the  In te l l igence Serv ices  Overs igh t  20 

Act  bu t  the  In te l l igence Serv i ces  Act ,  tha t  Sect ion  10 .4  

reads:  

“The D i rec to r  Genera l  must  as  fa r  as  i s  reasonab ly  

p rac t ica l  take  s teps to  ensure  tha t :  

(a )  Nat iona l  Secur i t y  In te l l igence,  in te l l igence  
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co l lec t ion  methods,  sources o f  in fo rmat ion  and  

the  ident i t y  o f  members  o f  the  agency are  

pro tec ted  f rom unauthor ised d i sc losure . ”  

That  i s  the  sect ion .  

CHAIRPERSON :    Okay,  a l r igh t .   Le t  us  take  a  ten  m inutes  

ad journment  …[ in tervenes]  

MR MAHLOBO:    Cha i rman,  be fore  you take  the  break,  tha t  

i s  no t  the  sect ion  I  was re fer r i ng  to ,  p lease put  i t  on  

record .   I  have my notes  he re ,  I  know what  I  …[ in te rvenes]  

CHAIRPERSON :    I  th ink  he  was re fer r i ng  to  your  lawyer,  10 

th is  i s  learned f r iend.  

MR MAHLOBO:    No,  no ,  no .  

CHAIRPERSON :    Ja?  

MR MAHLOBO:    He is  say ing  the  sect ion  because  I  have  

a l l  these sect ions  here .  

CHAIRPERSON :    You say you were  re fe r r ing  to  another  

sect ion .  

MR MAHLOBO:    And these sect ions,  you do not  read them 

in  i so la t ion .  

CHAIRPERSON :    Ja .   No,  tha t  i s  f ine ,  ja .  20 

MR MAHLOBO:    Bu t  I  am not  he re  to  g ive  a  lec ture  how 

they work .   Dur ing  our  tea  t ime le t  me f ind  tha t  we do tha t .  

CHAIRPERSON :    Le t  us  take  a  ten  m inutes  ad jou rnment  

as  requested by  your  counse l .  

UNKNOWN COUNSEL :    Thank you,  Cha i r .  
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CHAIRPERSON :    We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Okay,  le t  us  cont inue.  

ADV PRETORIUS SC :    Thank you ,  Cha i r .   For  the  sake o f  

comple teness,  I  d id  ment ion  ear l i e r  tha t  the  sect ion  p laced  

on record  by  Mr  Mah lobo as  Sect i on  4  o f  the  In te l l igence 

Serv i ces  Overs igh t  Act  dea ls  express ly  w i th  what  the 

par l iamentary  commi t tee  is  en t i t led  to  and not  en t i t led  to ,  i t  

does not  dea l  w i t h  the  issue germane to  th is  ev idence.    10 

 I f  I  may then go on,  Mr  Mah lobo,  and re fer  to  page  

111 o f  the  same bund le  a t  parag raph 7 .1  and 7 .2 .   Cer ta in  

genera l  observa t ions are  made there  by  Mr  Y  and i f  I  may 

jus t  pu t  them to  you.   They read as  fo l lows:  

“ In  May 2014 Mr  Dav id  Mah lobo was appo in ted  as  

the  Min i s te r  o f  S ta te  Secur i t y .   In  the  per iod  that  

fo l lowed the  o f f i ce  o f  the  DG became invo lved in  

cover t  opera t ions  purpor ted  to  be  the  “Pres ident ’s  

Pro jec t ”  a l leged ly  pursuant  to  a  d i rec t i ve  f rom 

Min is te r  Mah lobo. ”    20 

Do you have any comment  on  tha t?   I s  tha t  a  cor rec t  

a l legat ion  or  an  incor rec t  a l legat ion?  

MR MAHLOBO:    What  was the  a l legat ion?  

ADV PRETORIUS SC :    The a l lega t ion  is  tha t  the   o f f i ce  o f  

the  DG became invo lved in  cover t  opera t ions purpor ted  to  
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be  the  “Pres ident ’s  Pro jec t ”  a l l eged ly  pursuant  to  a 

d i rec t i ve  f rom Min is te r  Mah lobo,  i s  tha t  cor rec t  o r  i t  

inco r rec t?  

MR MAHLOBO:    There  is  no  d i rec t i ve  f rom Mr  Mah lobo.  

ADV PRETORIUS SC :    R igh t .   Then the  second pa ragraph  

reads:  

“Dur ing  h is  tenure  as  Min i s te r  o f  S ta te  Secur i t y ,  Mr  

Mah lobo became d i rec t l y  in  opera t i ona l  mat te rs .   He 

ins t ruc ted  and  approved the  u t i l i sa t ion  o f  

re ta ined…”  10 

Wel l ,  le t  us  dea l  w i th  the  f i rs t  quest ion  f i rs t .   That  i s  a  

genera l  quest ion  and you have dea l t  w i th  i t  a t  your  l as t  

sess ion  o f  ev idence and I  am not  go ing  to  go  back there ,  

bu t  i t  i s  the  second par t  o f  tha t  pa rag raph tha t  I  wou ld  l i ke  

to  pu t  to  you.   I t  reads:  

“He ins t ruc ted  and approved the  u t i l i sa t ion  o f  

re ta ined earn ings  to  fund CDSO pro jec ts  inc lud ing  

pro jec ts  he  was persona l ly  invo l ved in . ”  

Now le t  us  b reak tha t  up  to  make i t  eas ie r ,  Mr  

Mah lobo.   D id  you eve r  ins t ruc t  and approve the  20 

u t i l i sa t ion  o f  re ta ined earn ings  to  fund CDSO 

pro jec ts?  

MR MAHLOBO:    Wel l ,  Cha i r ,  to  ass is t .   Th i s  ev idence was  

led  be fore ,  i f  you  reca l l  the  las t  appearance on the  9 t h  and  

even on the  9 t h  the  documents  you read yourse l f ,  there  i s  
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no  document  tha t  say  I  have g i ven ins t ruc t ion .   The on ly  

i ssues tha t  you  have in  your  documents  i s  budget  

ad jus tment  tha t  you ac tua l l y  saw tha t  you have led  

ev idence before .  

ADV PRETORIUS SC :    Mr  Mah lobo,  the  quest ion  is  no t  

whethe r  there  is  wr i t ten  ev idence conf i rm ing the  a l legat ion ,  

the  quest ion  is  whether  the  a l legat ion  is  cor rec t  o r  no t ,  d id  

you ever  ins t ruc t  o r  approve the  u t i l i sa t ion  o f  re ta ined  

earn ings to  fund CDSO pro jec ts?  

MR MAHLOBO:    Cha i rpe rson,  I  have answer  th is  quest ion  10 

before  and the  answer  remains  no .  

ADV PRETORIUS SC :    Okay.  

MR MAHLOBO:    And i t  shou ld  no t  on ly  be  a  no  because i f  

we lead th is  ev idence,  le t  us  no t  c rea te  as  i f  these mat te rs  

we have not  gone before  them.   You saw where  on ly  the  

Min is te r  s igned on an appropr ia t ion  o f  budget  in  terms o f  

the  law.  

ADV PRETORIUS SC :    Le t  us  move on to  another  –  and  

we may come back to  tha t  i ssue in  a  l i t t le  more  de ta i l  

under  another  head but  le t  us  move on,  i f  we may,  to  20 

another  document  and you w i l l  f ind  tha t  in  SSA bund le  2B  

a t  page 1164.   

MR MAHLOBO:    Where  are  we go ing?  Page? 

CHAIRPERSON :    Bund le  …[ in te rvenes]  

ADV PRETORIUS SC :    SSA 2(b)  Cha i r .  
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CHAIRPERSON :    Ja ,  2 (b)  and page?  

ADV PRETORIUS SC :    1164.  

CHAIRPERSON :    Under  what?    Bund le  2(b)?  

ADV PRETORIUS SC :    YY17.   Th is  i s  the  a f f idav i t  Sonto  

G ladys Kud joe .    

MR MAHLOBO:    On page?  

ADV PRETORIUS SC :    And I  want  to  take  you to  page  

1164 p lease.   And the  a l legat ions  made by  he r  re levant  to  

the  quest ion  tha t  I  w ish  to  pu t  to  you a re  conta ined in  

parag raph 58 to  61  and I  w i l l  read them paragraph by  10 

paragraph and you can then say  whethe r  the  a l legat ions  

are  cor rec t  o r  no t .   Paragraph 58 reads:  

“ I t  i s  impera t ive  tha t  no t  on l y  was there  a  sabotage  

or  de f iance by  the  Ch ie f  F inanc ia l  Of f i cer  pe r ta in ing  

to  the  cont ro l  measures tha t  I  had  put  in  p lace  but  I  

exper ienced d i rec t  in te r fe rence f rom my po l i t i ca l  

head who had overs igh t  au thor i t y  on  SAA.   In  th is  

regards the  then  Min is te r  wou ld  ins t ruc t  the  Ch ie f  

F inanc ia l  Of f i cer  d i rec t l y  in  the  p rocess bypass ing  

me. ”  20 

The quest ion  tha t  I  wou ld  l i ke  to  pu t  o t  you,  Mr  Mah lobo,  i s  

dur ing  your  tenure  as  m in is te r ,  d id  you ever  g i ve  d i rec t  

ins t ruc t ions to  the  Ch ie f  F inanc ia l  Of f i cer  and 

…[ in tervenes]  

MR MAHLOBO:    The answer  i s  no .  
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ADV PRETORIUS SC :    Sor ry?  

CHAIRPERSON :    The answer  i s  no .  

ADV PRETORIUS SC :    Oh,  I  d id  no t  hear  tha t ,  I  am sor ry .  

CHAIRPERSON :    Ja ,  there  was some no ise  tha t  happened  

wh i le  he  was g iv ing  the  answer  bu t  he  sa id  the  answer  i s  

no .  

ADV PRETORIUS SC :    R igh t .   Then in  pa ragraph  59 the  

a l legat ion  is  made as  fo l lows:  

“The fo rmer  m in is te r  wou ld  seeks funds f rom the  

Ch ie f  F inanc ia l  Of f i cer  c la im ing to  be  runn ing  h is  10 

opera t ions.   Th i s  wou ld  be  under  the  gu ise  o f  

spec ia l  opera t ions. ”  

D id  you eve r  seek funds f rom the  CFO for  any opera t ions  

whethe r  they were  your  opera t ions  or  no t?  

MR MAHLOBO:    The answer  i s  no ,  Cha i r .  

ADV PRETORIUS SC :    R igh t .  

MR MAHLOBO:    There  is  a  p rocess on  how funds must  be  

run  the re  and i f  you seek funds.  

ADV PRETORIUS SC :    The a l legat ion  cont inues in  re la t ion  

to  the  po in t  tha t  you have jus t  ra i sed:  20 

“ I  must  now pause to  ment ion  tha t  these opera t ions  

wou ld  no t  be  in  respect  o f  p ro jec ts  tha t  had been  

approved and funded in  te rms o f  the  measures se t  

ou t  in  the  s tandard  opera t ion  on  procedures.   In  a  

nu tshe l l ,  th is  was undermin ing  my author i t y  and 
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sabotag ing  the  s teps I  had put  in  p lace  to  ensure  

compl iance w i th  in te rna l  governance lead ing  to  

comple te  breakdown o f  work ing  re la t ions  w i th  the  

fo rmer  m in is te r . ”  

Now we can break those a l legat ions up  but  I  wou ld  

unders tand f rom your  fo rmer  answer  tha t  i t  wou ld  no t  be  

necessary  to  do  so ,  a re  those a l legat ions cor rec t  o r  no t?  

MR MAHLOBO:    Remember ,  I  have answered the  f i rs t  one,  

tha t  the  res t  becomes moot .  

ADV PRETORIUS SC :    Yes bu t  I  take  i t  you  conf i rm tha t  10 

they a re  incor rec t?  

MR MAHLOBO:    Ja .  

ADV PRETORIUS SC :    R igh t .   Paragraph 60 says:  

“As I  have a l ready a l luded to  in  pa rag raph 28 above  

I  must  emphas ise  tha t  the  in te r fe rence by  the  

execut ive  au tho r i t y  on : ”  

And i t  reads on:  

“The opera t ions o f  SSA was in  d i rec t  conf l i c t  w i th  

key po l i cy  i ssues pe r ta in ing  to  d iv is ion  o f  and 

respons ib i l i t y  as  cou ld  be  found a t  paragraph 5 .1  o f  20 

the  PFMA.   C lear l y  the  fo rmer  m in is te r  ac ted  

outs ide  h is  mandate  as  the  execut ive  au thor i t y . ”  

I  take  i t  tha t  comment  i s  super f luous in  re la t ion  to  

quest ions I  ask  you because you say tha t  never  happened.  

MR MAHLOBO:    Yes.  
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ADV PRETORIUS SC :    R igh t .   Paragraph 61:  

“The issue o f  accountab i l i t y  fo r  cover t  opera t ions  

was a  prob lem and how dec is ions were  taken to  

a l loca te  resources to  d i f fe ren t  s t ruc tures  were  

somet imes compromised.   Many members  owed SSA 

a  lo t  o f  money and there  were  consequences fo r  

the i r  unaccountab i l i t y  hence the  rev iew o f  OD04,  

remunera t ion  o f  agents  and cont rac t s  and OD09,  

cover t  opera t ions  to  t igh ten  accountab i l i t y . ”  

There  is  no  d i rec t  a l legat ion  aga ins t  you there  so  I  am 10 

go ing  to  move on .  

MR MAHLOBO:    No,  I  want  to  comment .  

ADV PRETORIUS SC :    I f  you w ish ,  yes .  

MR MAHLOBO:    Through you,  Cha i r .   I f  you  read in  my  

a f f idav i t ,  I  w i l l  no t  be  ab le  to  re fe r  now,  tha t  when I  came 

to  SSA there  were  cha l lenges,  nobody can d i spute  tha t ,  bu t  

whose respons ib i l i t y  to  d isc ip l ine  members  be low sen io r  

management?   I t  i s  the  respons ib i l i t y  o f  the  account ing  

o f f i ce .   Thank you,  Cha i r .  

CHAIRPERSON :    Mr  Pre tor ius?  20 

ADV PRETORIUS SC :    I f  I  may ask  you to  comment  on  the 

a l legat ion  in  paragraph 69,  wh ich  appears  a t  page 1167.    

MR MAHLOBO:    On page 69?  

ADV PRETORIUS SC :    Parag raph 69,  page 1167.  

MR MAHLOBO:    Wel l ,  I  wou ld  no t  comment ,  Cha i r ,  



19 MAY 2021 – DAY 398 
 

Page 297 of 383 
 

because as  we led  the  ev idence  before ,  we ind i ca ted  in  

te rms o f  what  the  opera t iona l  d i rec t i ves ,  the  one tha t  the 

Min is te r  approved,  says how pro jec ts  a re  conceptua l i sed  

and how pro jec ts  a re  approved.   I  w i l l  no t  conf i rm because 

th is  i s  no t  in  my ambi t  to  approve or  no t  to  approve .   I f  tha t  

person says so ,  they w i l l  g ive  you suppor t ing  in fo rmat ion   

o r  documents  whether  they are  approved or  no t ,  i t  is  no t  in  

…[ in tervenes]  

ADV PRETORIUS SC :    May I  ask  the  quest ion  tha t  I  

in tended to  ask?   The quest ion  I  wou ld  l i ke  to  ask  you  10 

ar is ing  ou t  o f  what  i s  sa id  in  paragraph 69 is  do  you ag ree  

w i th  the  propos i t ion  tha t  access ing  re ta ined ea rn ings fo r  

cur ren t  expend i tu re  was cont rary  to  Treasury  regu la t ion  

prescr ip ts  and the  SSA’s  commi tments  to  Treasury?   I s  that  

a  co r rec t  s ta tement?  

MR MAHLOBO:    Can you repeat  i t  aga in?  

ADV PRETORIUS SC :    The a l legat ion  –  we l l ,  no t  the  

a l legat ions,  the  s ta tement  i s  made in  paragraph  69 as  

fo l lows and I  am go ing  to  read i t :  

“Access ing  re ta ined ea rn ings  fo r  cur ren t  20 

expend i tu re  was  cont rary  to  Treasury  regu la t ion  

prescr ip ts  and ou r…”  

And I  p resume tha t  means SSA.  

“…commi tments  to  Treasury . ”  

I s  tha t  a  cor rec t  s ta tement?  
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MR MAHLOBO:    Wel l ,  I  have not  seen any document  to  

say how was i t  in  v io la t ion  o f  those but  when you  led  my 

ev idence the  las t  t ime you had those documents  about  

re ta ined ea rn ings and the  submiss ion  tha t  were  made by  

those o f f i c ia ls  were  made to  the  approv ing  au tho r i t y  and 

the  approv ing  au thor i t y  i n  th is  case,  l i ke  you saw my 

s ignature  there ,  was me.   But  i f  a  person is  the  one tha t  i s  

mak ing  the  recommendat ion  to  you and come and say la te r  

on  the  re ta ined earn ings were  –  there  was a  dev ia t ion .   

Remember ,  the  re ta ined earn ings ,  the  re ta ined earn ings 10 

are  spec i f i ca l l y  dea l t  w i th  in  te rms o f  Secur i t y  Serv i ces  

Spec ia l  Account  Act ,  Ac t  81  o f  1969.   La ter  on  the re  was 

amendment ,  Act  41  o f  –  i t  shou ld  be  1994 or  1992,  tha t  

number  m ight  be  r igh t  o r  wrong,  and the  secre t  serv ices  or  

in te l l igence se rv i ces  a re  a l lowed,  Cha i r ,  tha t  i f  you  have  

money cred i t  remain ing  i t  ge ts  to  be  approved  by  the  

execut ing  au thor i t y  appo in ted  by  the  Min i s te r  o f  F inance  

and the  ev idence you led  on  tha t  day demonst ra ted  tha t  

p rocess was fo l lowed un less  he re  what  i s  be ing  re fer red  to ,  

there  i s  a  cont rary  documentary  ev idence tha t  I  do  no t  20 

have i t  in  my possess ion .  

ADV PRETORIUS SC :    A l r igh t .   I  am not  sure  tha t  I  

unders tood the  answer  to  the  quest ion .   Do I  unders tand  

you to  be  say ing  tha t  the  s ta tement  as  se t  ou t  and as  pu t  

to  you is  sub jec t  to  a  qua l i f i ca t ion  and tha t  pe rmiss ion  may 
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be  granted to  used re ta ined earn ings fo r  opera t iona l  

expend i tu re?  

MR MAHLOBO:    Permiss ion  is  -  ac tua l l y  how to  use  

re ta ined earn ings ,  o r  le t  me use these r igh t  words,  how to  

use re ta ined ea rn ings is  leg is la ted  and i f  there  i s  any 

dev ia t ion  f rom tha t  leg is la t ion ,  whoever  says so ,  w i l l  g ive 

tha t  cont rary  v iew,  bu t  in  my possess ion  and the  document  

we dea l t  w i th ,  remember  we had a  long d iscuss ion  about  

those re ta ined ea rn ings.  

ADV PRETORIUS SC :    Wel l ,  the  quest ion  is  a  s imp le  one,  10 

as  I  unders tand  i t .   I s  i t  cor rec t  to  say tha t  access ing  

re ta ined earn ings fo r  cur ren t  expend i tu re  i s  con t rary  to  

Treasury  regu la t ions prescr ip ts ,  i s  tha t  cor rec t  o r  incor rec t .   

I t  i s  no t  my s ta tement ,  as  I  am say ing ,  Cha i r .  

ADV PRETORIUS SC :    No but  i t  i s  a  cor rec t  s ta tement?   

That  i s  what  I  am put t ing .   You know – you appear  to  know 

in  de ta i l  what  the  regu la tory  p rov i s ions a re  and the  s imp le  

quest ion  tha t  I  pu t  to  you is  th is  s ta tement :  

“Access ing  re ta ined ea rn ings  fo r  cur ren t  

expend i tu re  was  cont rary  to  Treasury  regu la t ion  20 

prescr ip ts . ”  

I s  i t  o r  i s  i t  no t?  

MR MAHLOBO:    Wel l ,  le t  us  do  th is ,  Cha i r ,  to  he lp  each 

o ther ,  because I  have a lways –  i f  you  t ry  to  f ragment  th is  

th ing ,  here  we have two s ta tements ,  one s ta tement  i s  
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ta lk ing  about  p ro jec ts  tha t  have no t  been approved,  tha t  i s  

one.  

 Number  two,  in  the  same paragraph o f  the  p ro jec t ,  

someone th rows  a  s ta tement  and say tha t  access ing  

re ta ined earn ings fo r  cu r ren t  expend i tu re  was con t rary ,  I  

w i l l  no t  comment  on  someth ing  tha t  I  do  no t  have here .   

The on ly  th ing  tha t  I  have seen tha t  we d i scuss here ,  there  

were  two reques ts  to  u t i l i se  re ta ined earn ings and those 

requests  were  exp l i c i t  in  the i r  own  wr i t ings  to  say what  was 

i t  a l l  about  and we went  th rough  here ,  those ones were  10 

approved by  the  approv ing  au thor i t y ,  wh ich  is  the  m in is te r .  

CHAIRPERSON :    So  the  quest ion  tha t  Mr  Pre tor ius  was 

ask ing  seeks on ly  what  you know.   I f  you  know the  

s ta tement  to  be  cor rec t  to  say as  fa r  as  I  know i t  i s  cor rec t  

…[ in te rvenes]  

MR MAHLOBO:    Th is  one,  Cha i r  …[ in te rvenes]  

CHAIRPERSON :    I f  you  do not  know,  you say I  do  no t  

know.  

MR MAHLOBO:    Th is  one  is  no t  my s ta tement  

…[ in tervenes]  20 

CHAIRPERSON :    No,  no ,  i t  i s  no t  your  s ta tement .  

MR MAHLOBO:    I  do  no t  know who [ ind is t inc t ] .  

CHAIRPERSON :    No,  Mr  P re tor ius  i s  tak ing  a  s ta tement  

f rom the  a f f idav i t  and seeks to  s imp ly  es tab l i sh  whether  in  

te rms o f  you r  own knowledge wha t  th is  person is  say ing  is  
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cor rec t  o r  no t ,  you can say I  do  no t  know whether  i t  i s  

cor rec t  o f  no t ,  you can say I  do  know tha t  i t  i s  cor rec t  o r  I  

do  know tha t  i s  no t  cor rec t .  

MR MAHLOBO:    I  am say ing ,  Cha i r ,  th is  s ta tement  i s  no t  

exp l i c i t  to  say  what  they a re  ta l k ing  about ,  I  w i l l  no t  know 

but  the  on ly  th ing  I  am say ing  on  record  are  the  two 

re ta ined earn ings  tha t  you led  on  the  9  Apr i l  here .   But  in  

th is  contex t  I  do  no t  know what  the  pe rson means and the  

person w i l l  be  be t te r  p laced what  does i t  mean to  say i t  i s  

cont rary  to… 10 

ADV PRETORIUS SC :    I  th ink  …[ in tervenes]  

CHAIRPERSON :    Mr  Pre tor ius ,  I  went  ahead o f  you,  wh ich  

parag raph are  you on about  th is?  

MR MAHLOBO:    On 69.  

CHAIRPERSON :    On 69.  

ADV PRETORIUS SC :    Parag raph 69 on page 1167.  

CHAIRPERSON :    Okay,  I  see:  

“ “Access ing  re ta ined ea rn ings fo r  cur ren t  

expend i tu re  was  cont rary  to  Treasury  regu la t ion  

prescr ip ts . ”  20 

What  i s  vague about  tha t ,  Mr  Mah lobo?  

MR MAHLOBO:    Bu t ,  Cha i r ,  I  do  no t  know what  a  person 

is  say ing ,  wh ich  regu la t ions and how is  i t  cont ra ry .  

CHAIRPERSON :    Wel l ,  remember ,  i t  seeks –  no ,  no ,  no ,  

Mr  Mah lobo,  i t  seeks to  es tab l i sh  your  own knowledge.   
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You e i the r  do  no t  know o r  you know.   A l l  tha t  the  person i s  

say ing  is :  

“ “Access ing  re ta ined ea rn ings fo r  cur ren t  

expend i tu re  was  cont rary  to  Treasury  regu la t ion  

prescr ip ts . ”  

I f  there  i s  no  Treasury  regu la t ion  presc r ip t  tha t  you know 

tha t  i s  aga ins t  access ing  re ta ined earn ings you say I  do  

no t  know any such prescr ip t s .   So I  cannot  say  i t  i s  t rue ,  I  

cannot  say  i t  i s  no t  t rue .  

MR MAHLOBO:    I  am say ing ,  Cha i r ,  I  do  no t  know about  10 

th is  inc ident  the  person is  re fe r r ing  to .  

CHAIRPERSON :    No,  no ,  Mr  Pre tor ius  i s  no t  ask ing  about  

an  inc ident ,  Mr  Mah lobo,  he  is  pu t t ing  a  p ropos i t ion  to  you.   

You e i ther  you know i t  o r  you do  not  know i t .   You e i ther  

know tha t  Treasury  regu la t ion  prescr ip ts  p roh ib i t  access ing  

re ta ins  earn ings fo r  cur ren t  expend i tu re  or  you do no t  know 

whethe r  they do  or  they do  not .   I t  i s  a  s imp le  th ing .  

MR MAHLOBO:    Cha i rperson …[ in tervenes]  

CHAIRPERSON :    You do not  have to  say in  te rms o f  

Sect ion  what ,  in  te rms o f  regu la t ion  what .  20 

MR MAHLOBO:    Bu t ,  Cha i r ,  T reasury  regu la t ions are  law.  

CHAIRPERSON :    Yes.  

MR MAHLOBO:    And the  answer  you want ,  i t  cannot  be  

ou ts ide  the  law,  Cha i r .  

CHAIRPERSON :    Bu t  I  want  your  knowledge,  what  i s  you r  
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knowledge o f  what  the  pos i t ion  is .   Do you know tha t  these 

prescr ip ts  p roh ib i t  access ing  re ta ined earn ings fo r  cur ren t  

expend i tu re  or  do  you not  know whethe r  they proh ib i t  i t  o r  

a l low i t?  

MR MAHLOBO:    Cha i rperson,  I  am say ing  to  you –  maybe  

I  am not  c learer ,  Treasury  regu la t ions,  there  are  many o f  

them and I  am say ing  to  you what  I  know about  re ta ined  

earn ings a re  governed by  the  Spec ia l  Secre t  Serv i ces  

Account  Act  and …[ in tervenes]  

MR MAHLOBO:    Treasury  prescr ip ts .  10 

MR MAHLOBO:    No,  i f  you  are  go ing  to  say Treasury  

prescr ip ts ,  Cha i r ,  there  are  many o f  them,  there  are  many 

…[ in tervenes]  

CHAIRPERSON :    No,  Mr  Mah lobo ,  no ,  Mr  Mah lobo.   There  

may be many,  there  quest ion  is  whethe r  o f  those  many is  

there  one tha t  you know to  be  proh ib i t ing  th is?   I t  does not  

mat te r  tha t  there  are  many.  

MR MAHLOBO:    I  do  no t  know th i s  one,  Cha i r,  I  have sa id  

so  many t imes,  I  have sa id  no  and …[ in tervenes]  

CHAIRPERSON :    You do not  know.  20 

MR MAHLOBO:    I  have sa id  I  do  no t  know.  

CHAIRPERSON :    Okay,  a l r igh t .   Mr  Pre tor ius .  

ADV PRETORIUS SC :    Yes can  we move on p lease,  Mr  

Mah lobo to  page  1171 o f  the  same bund le  a t  pa rag raph 

84?   
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CHAIRPERSON :    What  i s  the  page ,  Mr  Pre tor ius?  

ADV PRETORIUS SC :    1171.   I f  I  may read the  a l legat ion  

to  you,  Mr  Mah lobo.   I t  reads:  

“As per  the  ins t ruc t ions o f  the  fo rmer  m in is te r  

cont rary  to  commi tments  tha t  were  made to  

Treasury  and adv ice  to  the  then m in is te r  no t  to  use  

these funds fo r  cur ren t  expend i tu re  or  consumpt ion ,  

in  2015 the  fo rmer  m in i s te r  in  cahoots  w i th  the  

CFO…” 

That  i s  the  w i tness ’s  word ,  no t  m ine.  10 

“…di rec ted  access to  the  re ta ined earn ings o f  R130  

mi l l ion  o f  wh ich  R90 mi l l ion  was a l loca ted  to  fund  

CDSO opera t iona l  p ro jec ts . ”  

I  am sor ry ,  Cha i r ,  I  am to ld  tha t  we  need f i ve  m inutes  fo r  a  

techn ica l  ad journment .  

CHAIRPERSON :    Oh,  okay.  

ADV PRETORIUS SC :    Or  an  ad journment  to  dea l  w i th  

techn ica l  i ssues.    

CHAIRPERSON :    Okay,  a l r igh t .   Le t  us  take  a  shor t  

ad journment  to  a l low the  techn ic ians to  a t tend  to  the 20 

techn ica l  p rob lem.   We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay,  le t  us  con t inue.     

ADV PRETORIUS SC:    Thank you  Cha i r.    Mr  Mah lobo we 
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a re  a t  paragraph  84 on page 1171 o f  SSA2B,  and I  am 

go ing  to  s ta r t  to  read i t  aga in  i f  I  may:  

“As per  the  ins t ruc t ions o f  the  fo rmer  Min is te r  

cont rary  to  commi tments  tha t  were  made to  

Treasury  and adv ice  to  the  then Min is te r  no t  to  use 

these funds fo r  cur ren t  expend i tu re  or  consumpt ion  

in  2015 the  fo rmer  Min is te r  in  cahoots  w i th  the  CFO 

d i rec ted  access  to  the  re ta ined earn ings o f  

R130mi l l ion  o f  wh ich  R90mi l l ion  was a l loca ted  to  

fund the  Ch ie f  D i rec tor  o f  Spec ia l  Opera t iona l  –  10 

Opera t ions,  Opera t iona l  P ro jec ts  and to  c lear  the  

CDSO budget  over runs and R20mi l l ion  fo r  Fore ign  

In te l l igence.   Subsequent ly  the  M in is te r  a l so  asked 

fo r  R20mi l l ion  fo r  h is  p ro jec t  wh ich  he  requested to  

be  inc luded in  the  CDSO budget .   As  an  account ing  

o f f i cer  I  d id  no t  know a  c lue  about  the  Min i s te r ’s  

Pro jec t  wh ich  requ i red  fund ing . ”  

Now there  is  severa l  a l legat ions in  tha t ,  and perhaps we 

shou ld  b reak them up.  I s  i t  cor rec t ,  tha t  you  gave 

ins t ruc t ions,  Mr  Mah lobo  to  access re ta ined earn ings in  t he  20 

amount  o f  R130mi l l ion?  

MR MAHLOBO:    No such ins t ruc t ion .  

ADV PRETORIUS SC:    D id  you ever  a l low anybody e lse  to  

access re ta ined earn ings o f  R130mi l l ion?  

CHAIRPERSON:    150 or  130 Mr  P re tor ius?  
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ADV PRETORIUS SC:    130,  yes  Cha i r  sor ry.  

CHAIRPERSON:    130,  ja .  

MR MAHLOBO:    Cha i rpe rson,  th is  person because  we are  

no t  appear ing  he re  fo r  the  f i rs t  t ime.   Th is  i s  the  same 

person who ac tua l l y  wro te  to  the  Min i s te r  and ac tua l l y  

recommended fo r  th is  budget  ad jus tment  and i t  i s  very  

puzz l ing  what  i s  be ing  sa id  here  and you have i t  on  your  

f i le .  

ADV PRETORIUS SC:    So  are  you  say ing  tha t  Ambassador  

Kud joe  in  fac t  w ro te  to  you,  in  your  capac i ty  as  Min is te r  10 

ask ing  tha t  the  re ta ined ea rn ings be  accessed  in  tha t  

amount  o f  R130  mi l l ion ,  i s  tha t  –  do  I  unders tand you 

cor rec t l y?  

MR MAHLOBO:    The re tu rned ea rn ings tha t  I  was asked to  

approve fo r  var ious reasons because prog rams were  e i ther  

o thers  were  no t  per fo rming,  the  o thers  are  overspend ing .  

We dea l t  w i th  the  mat te r  here .   The person who adv ised  

and recommended to  the  Min is te r  and in  those documents  

i f  I  reca l l  them wel l  the re  was  not  even a  reserva t ion  

wr i t ten  by  her  tha t  i t  shou ld  no t  be  done.  Then surp r is ing ly,  20 

th is  parag raph 84 say someth ing  e lse  cont rary  to  what  i s  

on  reco rd .  

ADV PRETORIUS SC:    We wi l l  ra i se  tha t…[ in te rvene]   

CHAIRPERSON:    I  am sor ry,  Mr  Pre tor ius .   A re  you  

d i rec t ing  your  answer  to  the  spec i f i c  f igures  tha t  a re  
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ment ioned here  o r  a re  you ta lk ing  in  genera l?   

MR MAHLOBO:    I  am ta lk ing  bo th .  

CHAIRPERSON:    Bo th ,  okay.  

ADV PRETORIUS SC:    D id  you g ive  your  approva l  in  

acco rdance w i th  the  recommendat ion?  

MR MAHLOBO:    The recommendat ion  fo r  the  budget  

ad jus tment  tha t  we dea l t  w i th ,  on  the  9 t h  o f  Apr i l  I  d id  

approve i t  and in  te rms o f  the  leg is la t ion  tha t  I  have g iven 

you before ,  because budget  ad jus tment  a re  a l lowed by  tha t  

leg is la t ion  and I  w i l l  no t  be  bo ther ing  you w i th  those 10 

deta i l s  bu t  i t  i s  c lea r ly  the re  in  the  submiss ion  because  

tha t  -  those two submiss ions you saw are  c lear ly  ind ica t ing  

w i th  what  empowers  a  Min i s te r  to  cons ider  and what  

empowers  the  Min is te r  fo r  approva l .  

ADV PRETORIUS SC:    And do I  unders tand you to  have  

agreed to  tha t  the  amount  invo l ved in  your  approva l  was  

indeed the  amoun t  o f  a  R130mi l l ion? 

MR MAHLOBO:    Yes,  the  record  ind ica tes tha t  the  

recommendat ion  I  ac tua l l y  approved fo r  R180mi l l ion .   

ADV PRETORIUS SC:    R igh t ,  and  o f  tha t  amount ,  i s  i t  20 

cor rec t  tha t  R90mi l l ion  was a l loca ted  to  fund  CDSO 

opera t iona l  p ro jec ts?  

MR MAHLOBO:    I  do  no t  have a  reco l lec t ion  on  how i t  was 

spread about  bu t  I  know about  the  to ta l  f igure .  

ADV PRETORIUS SC:    Yes,  the  fu r ther  s ta tement  i s  made,  
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tha t  subsequent ly  the  Min is te r  a lso  asked fo r  R20mi l l ion  

fo r  h is  p ro jec t s ,  wh ich  he  requested to  be  inc luded in  the  

CTSO budget .   I s  tha t  a  cor rec t  o r  inco r rec t  s ta tement?  

MR MAHLOBO:    That  i s  an  inco r rec t  s ta tement .  

ADV PRETORIUS SC:    D id  you ever  ask  fo r  any amount  

fo r  any pro jec t s  tha t  cou ld  be  te rmed your  p ro jec t?  

MR MAHLOBO:    The answer  i s  no .  

ADV PRETORIUS SC:    Then i f  we make our  on  p lease to  a  

new a f f idav i t ,  YY5 wh ich  appears  a t  page 164  o f  SSA 

Bund le  2A th is  i s  the  a f f idav i t  o f  Dar ry l .   10 

MR MAHLOBO:    I t  i s  under  undercover  what?  

ADV PRETORIUS SC:    Page 164,  oh  you want  the  number  

I  w i l l  g ive  i t  to  you in  a  moment .  

MR MAHLOBO:    I  want  the  undercover?  

ADV PRETORIUS SC:    I  w i l l  g ive  i t  to  you in  a  moment .   I t  

i s  YY5.  

CHAIRPERSON:    You want  the  undercover  Mr  Mah lobo?  

MR MAHLOBO:    I s  i t  what?  

CHAIRPERSON:    You sa id  you want  the  undercover.   

ADV PRETORIUS SC:    Okay,  we have permiss ion  to  20 

rev iew.  

MR MAHLOBO:    Okay,  thank you  Cha i r.   You were  say ing  

page?  

ADV PRETORIUS SC:    Page 59 sor ry,  page 164.   Th is  i s  

the  a f f idav i t  o f  Dar ry l  and h is  re fe r r ing  to  Pro jec t  
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Academia .  

CHAIRPERSON:    I  am sor ry  Mr  Pre tor ius  I  thought  you  

sa id  Y so  the  pag ina t ion  in  th is  bund le  i s  no t  as  

s t ra igh t fo rward  as  the  o ther  one.   What  i s  the  page  

number?  

ADV PRETORIUS SC:    I t  i s  8164 b lack  numbers  Cha i r  and 

YY is  the  cover  sheet  under  wh ich  the  s ta tement  i s .  

CHAIRPERSON:    Oh,  YY5,  okay.  

ADV PRETORIUS SC:    YY5,  i s  the  b lue  marker.  

CHAIRPERSON:    I  have got  i t .  10 

ADV PRETORIUS SC:    Yes,  we  spoke ea r l ie r  about  the  

pro jec t  tha t  re la ted  to  the  fees must  fa l l  p ro tes ts  and tha t  

was Pro jec t  Academia .   I  th ink  we  are  on  the  same page  

there  a t  leas t .   What  i s  sa id  i n  pa ragraph 59  is  the  

fo l low ing:  

“Dur ing  my seven months ’ tenure  a t  SSA Pro jec t  

Academia  was es tab l i shed.  I  d id  no t  in i t ia te  the  

pro jec t  myse l f ,  however,  bu t  was ac t ing  on  the  

ins t ruc t ions o f  Mr  D lomo and Min is te r  Mah lobo. ”  

I s  tha t  a  cor rec t  s ta tement?   Wel l ,  le t  us  dea l  w i th  the  f i rs t  20 

sentence f i rs t :  

“Dur ing  my seven-month  tenure  a t  SSA Pro jec t  

Academia  was es tab l i shed. ”  

We need not  dea l  w i th  tha t ,  I  th ink  i t  i s  we l l  known tha t  i t  

was,  the  s ta tement  tha t  I  w ish  to  pu t  to  you is  tha t  o f  
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Dar ry l  wh ich  he  says:  

“ I  d id  no t  in i t ia te  the  pro jec t  myse l f ,  however,  bu t  

was ac t ing  on  the  ins t ruc t ions o f  Mr  D lomo and  

Min is te r  Mah lobo. ”  

In  so  fa r  as  you are  concerned,  i s  tha t  a  cor rec t  

s ta tement?  

MR MAHLOBO:    I t  i s  an  incor rec t  s ta tement ,  Cha i r.  

ADV PRETORIUS SC:   He goes on  to  say in  pa ragraph 60:  

“The ra t iona le  beh ind  Pro jec t  Academia  re la ted  to  

the  hash tag  fees must  fa l l  campaign a f fec t ing  10 

var ious Un ivers i t ies  a t  the  t ime.   I t  was fe l t  tha t  the  

s i tua t ion  o f  unres t  and the  ro le  o f  the  s tuden t  

rep resenta t i ve  counc i l s  in  s t i r r ing  up  pro tes t  had to  

be  neut ra l i sed .  G iven pseudonym Unive rs i t y  

connect ions he  was ident i f ied  as  hav ing  po tent ia l  to  

neut ra l i se  d i s rup t ions on  s tudent  campuses a r is ing  

f rom the  hash tag  fees must  fa l l  campaign.   I  

rea l i sed tha t  he  had been sent  fo r  t ra in ing  in  a  

fo re ign  count ry  to  p repare  h im fo r  h is  work . ”  

In  another  s ta tement ,  i t  was  a l leged tha t  you recru i ted  tha t  20 

person,  you have den ied  tha t ,  bu t  we need not  go  any 

fu r ther  in  tha t  regard .   I  wou ld  l i ke  to  go  to  another  

a f f idav i t ,  p lease,  tha t  i s  a t  page  260 o f  SSA Bund le  2A 

wh ich  is  the  same bund le .   We can go to  page 260,  p lease.   

Th is  i s  an  a f f idav i t  o f  Mr  L loyd  Mah langu,  who was  
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ins t rumenta l  in  p lac ing  cer ta in  in fo rmat ion  be fo re  the  

Spec ia l  Invest iga t ion  Un i t .  I f  one goes back to  page 257.  

MR MAHLOBO:    We are  no  longer  on  260?  

ADV PRETORIUS SC:    I  am sor ry?  

 

MR MAHLOBO:    You are  no t  say ing  you are  a t  260.  

ADV PRETORIUS SC:    Yeah,  I  am go ing  to  go  there  in  a  

moment  I  jus t  wanted to  in t roduce the  a f f idav i t .   A t  page  

257.  He sa id ,  he  says:  

“ I  the  unders igned,  L loyd  Mah langu in  my capac i ty  10 

as  d i rec to r,  domest ic  b ranch o f  the  S ta te  Secur i t y  

Agency,  s ta te  under  oa th . ”  

He says in  paragraph two:  

“Th is  a f f idav i t  i s  deposed to  in  te rms o f  Chapter  2  

and Sect ion  34 ,  one o f  the  prevent ion  and  

combat ing  o f  cor rup t  ac t i v i t ies  Act  12  o f  2004 and in  

te rms o f  Treasury  regu la t ion ,  12 .5 .1  i ssued in  te rms  

o f  the  Pub l ic  F inance Management  Act ,  1  o f  1999. ”  

In  o ther  words,  i t  i s  an  a f f idav i t  p resented to  the  Spec ia l  

Invest iga t ion  Un i t ,  as  I  unders tand  i t  and i f  I  can  then go  20 

back to  page 260 ,  paragraph 14.3 .   I t  reads as  fo l lows,  and  

aga in ,  these are  genera l  s ta tements  bu t  they a re  fo l lowed  

more  par t i cu la r  s ta tements ,  bu t  I  am go ing  to  read them 

a l l :  

“Mr  Mah lobo,  the  fo rmer  Min i s te r  o f  S ta te  Secur i t y  
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i s  imp l ica ted  in  d i rec t l y  in i t ia t ing  and par t i c i pa t ing  

in  in te l l igence opera t ions in  b reach o f  const i tu t iona l  

and lega l  p rescr ip ts . ”  

Le t  us  jus t  s top  there  fo r  a  moment .   I s  i t  cor rec t  to  say  

tha t  you were  invo l ved in  in i t ia t ing  d i rec t l y  and  

par t i c i pa t ing  in  i n te l l igence opera t ions in  b reach o f  we l l  -  

a t  a l l?  

MR MAHLOBO:    Th is  guy is  l y i ng .   

ADV PRETORIUS SC:    A l r igh t .  

MR MAHLOBO:    And Cha i r,  as  we have spoken  before ,  10 

there  i s  a  p rocess govern ing ,  in i t ia t ing  and approv ing  o f  

p ro jec ts  and those po l i c ies  are  the re .  

ADV PRETORIUS SC:    R igh t ,  we l l ,  I  th ink  what  he  is  

say ing ,  in  fac t  I  know what  he  is  say ing  is  tha t ,  h is  no t  

ta lk ing  about  p ro jec t s  in i t ia ted  in  accordance w i th  lega l  

p rescr ip ts  h is  ta l k ing  about  p ro jec ts  tha t  were  in i t ia ted  in  

b reach o f  lega l  p rescr ip t s .   Does tha t  a f fec t  you r  answer?   

MR MAHLOBO:    No,  Cha i r,  Mr  Pre tor ius ,  le t  us  he lp  you.   

I  am read ing  h is  s ta tement ,  he  say :  

“ I  am imp l i ca ted  d i rec t l y  a t  in i t ia t ing  and 20 

par t i c i pa t ing . ”  

That  i s  the  f i r s t  s ta tement  and remember  when you 

in t roduced and I  am say ing  h i s  l y ing  under  oa th  and to  

in i t ia te  there  is  a  c lea r  po l i c ies  tha t  I  approved myse l f  and 

I  have made re ference in  my a f f idav i t .   And then the 
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second par t ,  he  says:  

“ I t  i s  in  b reach o f  the  Const i tu t ion  and lega l  

p rescr ip t . ”  

There  is  no  Const i tu t iona l  and lega l  p rescr ip t  tha t  were  

breached.  

MR MAHLOBO:    Mr  Pre tor ius?  

ADV PRETORIUS SC:    I  am jus t  paus ing  a  moment  Cha i r  

to  see whether  I  need to  pu t  anyth ing  fu r ther  because i t  i s  

dea l t  w i th  by  o ther  w i tnesses more  d i rec t l y.   I  am go ing  to  

move on to  the  a f f idav i t  o f…[ in tervene]  10 

MR MAHLOBO:    Can I  jus t  check,  why are  you jumping 

th is  one o f  money where  he  l ies  under  oa th  the  boy s t i l l  

coming back here? 

ADV PRETORIUS SC:    I  am not  coming back;  I  am not  

ask ing  because I  choose to  do  so .   

MR MAHLOBO:    Okay.   

ADV PRETORIUS SC:    The reason Mr  Mah lobo is  tha t  

those a l legat ions  fo rm par t  o f  a  repor t  tha t  he  has made  

hav ing  sourced  o ther  in fo rmat ion ,  and we have tha t  

in fo rmat ion  wh ich  I  can put  to  you  d i rec t l y.   I  do  no t  have  20 

to  re ly  on  h i s  say  so  o f  what  he  was repor ted  to  h im.   

MR MAHLOBO:    No,  bu t…[ in tervene]  

ADV PRETORIUS SC:    I  rea l l y  do  no t  have to  g ive  you an 

exp lanat ion .  

MR MAHLOBO:    No,  no  i t  i s  f ine  I  w i l l  wa i t ,  I  am jus t  
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look ing  a t  someth ing  in te res t ing  where  someone pu t  i t  as  a  

fac t  bu t  p roceed,  I  w i l l  fo l low you.  

ADV PRETORIUS SC:    So  I  wou ld  ra the r  pu t  to  you a  more  

or ig ina l  s ta temen t  ra ther  than a  repor t  Mr  Mah lobo.   I f  we 

may go on then to  another  a f f idav i t ,  and tha t  i s  in  YY7 a t  

page 310 o f  the  same Bund le  2A.   You have dea l t  a l ready 

in  your  ev idence w i th  much  o f  what  where  th is  

w i tness…[ in tervene]  

MR MAHLOBO:    We dea l t  w i th  th is  w i tness be fore .  

ADV PRETORIUS SC:    Yes,  we have.   So I  am no t  go ing  10 

to  repeat  anyth ing  except  to  ask  fo r  c la r i f i ca t ion  in  respect  

o f  one issue Mr  Mah lobo.   I f  you  go to  page 310 paragraph 

52 and ove r  the  page,  the  fo l low ing paragraphs,  these  

paragraphs dea l  w i th  mat te rs  tha t  were  pu t  to  you  a t  the  

las t  hear ing  and  tha t  i s  the  crea t ion  o f  the  pro jec t  wh ich  

invo l ves the  crea t ion  o f  a  Un ion  to  r i va l  the  Assoc ia t ion  o f  

Mineworkers  and Const ruc t ion  Un ion ,  AMCU.   

What  wou ld  l i ke  t o  ask  i s  whether  there  was ever  a  

meet ing  a t  your  home,  wh ich  was a t tended by  yourse l f  and  

cer ta in  o ther  peop le  in  wh ich  you d i rec ted  tha t  the  pro jec t  20 

had run  in to  t roub le .    

A ce r ta in  person who was dep loyed to  run  the  

pro jec t  in  con junct ion  w i th  anothe r  now feared fo r  h is  l i fe  

and you gave an ins t ruc t ion  accord ing  to  th i s  a l legat ion ,  to  

a r range fo r  funds to  be  pa id  fo r  the  pro tec t i on  o f  a  
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par t i cu la r  person.   D id  you ever  do  tha t?  

MR MAHLOBO:    Wel l ,  I  need to  conf i rm tha t  l i ke  we sa id  

be fore ,  th is  i s  one o f  the  pro jec ts  Cha i r,  tha t  I  ca l l  them,  

in te l l igence fa i l .   That  ran  in to  prob lems and a t  leas t  we  

dea l t  w i th  th is  i ssue where  peop le  were  say ing  I  c rea ted a  

Un ion  when your  documents  ind ica ted  the  Un ion ,  when i t  i s  

o r ig ina l l y  had been made before .   

But  there  was an  inc ident  where  a  par t i cu la r  person  

re fer red  in  tha t  document ,  had  an inc ident  o f  be ing  

invo l ved -  there  was an issue where  th is  person had a  10 

secur i t y  th rea t  tha t  was even repor ted  to  the  po l i ce  and  

th is  pe rson has a lways been in  te rms o f  th is  in i t ia t i ve  was  

an asset  o f  the  organ isa t ion .   

And when there  were  secur i t y  p rob lems,  I  d id  

engage w i th  the  depar tment  to  say le t  them look a t  i t  th is  

par t i cu la r  mat te r  bu t  I  never  gave them any ins t ruc t ion ,  

because the  o f f i ce  o f  the  Min i s te r  as  a lways -  i f  peop le ,  

they have prob lems they come and ord inar i l y  myse l f ,  o r  my 

s ta f f ,  w i l l  be  ab le  to  f ind  the  mechan ism to  suppor t  those 

who are  hand l ing  the  pro jec t  i t se l f .   20 

To be ab le  to  f ind  each o the r,  I  w i l l  no t  reca l l  the  

quest ion  o f  the  meet ing  bu t  I  w i l l  reca l l  the  quest ion  tha t  

th is  person indeed had an inc ident  and I  engaged w i th  the 

management  to  engage w i th  th is  person how to  suppor t  th is  

person.  
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ADV PRETORIUS SC:    R igh t ,  yes ,  we l l ,  there  i s  no t  much 

d i f fe rence between what  you say Mr  Mah lobo and the  

s ta tement :  

“Min is te r  Mah lobo requ i red  me to  ar range funds to  

be  pa id  to  th is  person fo r  h im to  see to  h is  

p ro tec t ion . ”  

I s  tha t  incor rec t  o r  cor rec t ,  jus t  fo r  c la r i t y?  

MR MAHLOBO:    To  say I  sa id  they  must  a r range fo r  funds,  

i t  i s  a  b ig  no ,  bu t  to  a t tend to  the  secur i t y  s i tua t ion  o f  th is  

asset  I  ac tua l l y  engaged w i th  management  to  say le t  them 10 

hand le  the  mat te r  bu t  to  g ive  them an ins t ruc t ion  tha t  had  

f inanc ia l  imp l ica t i on  I  never  d id .  

ADV PRETORIUS SC:    Okay,  i f  we cou ld  then dea l  w i th  a 

d i f fe ren t  a f f idav i t  p lease,  Bund le  2B a t  page 905 th is  i s  the 

a f f idav i t…[ in te rvene]  

MR MAHLOBO:    And jus t  be fore  you go the re ,  and  

remember  on  I  am on reco rd  Cha i rpe rson tha t  th is  w i tness  

w i thout  any fea r  o r  favour  o f  cont rad ic t ion  I  have put  i t  on  

record ,  th is  i s  tha t  pack I  have put  i t  on  reco rd ,  do  you  

remember  tha t  day on  the  issues o f  Judge? 20 

CHAIRPERSON:    I s  tha t  the  one who have jus t  come f rom 

–  is  tha t  the  one whose a f f idav i t  we were  dea l ing  w i th  jus t  

now?  

MR MAHLOBO:    Yes,  and I  want  to  keep i t  on  record  tha t  

th is  i s  one o f  the  b iggest  pedd le rs ,  pedd lers  a re  no t  a re  
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no t  on l y  ou ts ide ,  bu t  a lso  pedd lers  they can be a lso  ins ide  

in  the  In te l l igence Serv ices .   

ADV PRETORIUS SC:    Sor ry,  who is  the  pedd le r?  

MR MAHLOBO:    Th is  w i tness we are  dea l i ng  w i th ;  

remember  I  have put  i t  on  record .  

CHAIRPERSON:    H is  re fe r r ing  to  the  w i tness whose  

a f f idav i t  we were  dea l ing  w i th  jus t  now.   

MR MAHLOBO:    You sa id ,  Bund le  2B,  now? 

CHAIRPERSON:    Mr  Pre tor ius ,  i s  i t  2B? 

ADV PRETORIUS SC:    I  hear  tha t  Cha i r,  i s  tha t  S teven?  10 

MR MAHLOBO:    Yes,  I  d id  pu t  i t  on  record  on  the  l i ne .  

ADV PRETORIUS SC:    What  i s  a  pedd ler  in  the  ja rgon 

used by  us  secur i t y  opera t ions?  

MR MAHLOBO:    You know,  someone who is  a  pedd le r,  

pedd lers  they work  in  th is  way.   Some may wa lk  i n ,  some 

they ex i s t  and they read,  I  can read you too .   They g ive  

you in fo rmat ion ,  in  the i r  in fo rmat ion  tha t  you have there  is  

an  e lement  o f  t ru th  and l ies  and  i f  you do not  have the 

ab i l i t y  to  do  ana lys is  and eva lua t ion ,  you can ac tua l l y  

make a  dec i s ion  on  the  bas is  o f  an  in fo rmat ion  tha t  is  20 

un t rue .   

And is  no t  easy,  somet imes i t  i s  one o f  the  d i f f i cu l t  

th ings when you are  hand l ing  in te l l igence br ie f .  I s  i t  rea l l y  

t rue ,  d id  i t  happen?  And some o f  the  dec is ions ge t  to  be 

made on in te l l igence,  remember  how they ac tua l l y  a t tacked  
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I raq  the  o ther  count ry  w i l l  no t  ment ion  because o f  

re la t ionsh ip  on  the  bas is  o f  pedd l ing  fa lse  in te l l igence.   

And i t  i s  no t  an  easy th ing  to  p ick  i t  up  bu t  you can 

ac tua l l y  be  ab le  to  do  i t  when you do t rend ana lys is .  

CHAIRPERSON:    I s  the  pu rpose o f  inc lud ing  some t ru ths  

to   

make you to  g ive  i t  some credence? 

MR MAHLOBO:     Ja ,  you do,  bu t  say  i t  i s  the  very  th in  l ine  

and  i t  i s  a lways one  o f  the  cha l lenges.   You can go on the  

bas is  o f  an  in te l l igence in fo rmat ion  and you g ive  i t  to  a 10 

pr inc ipa l ,  the  Pres ident  to  make a  dec is ion  and to  f ind  tha t  

you were  g i ven [speak ing  in  ve rnacu lar ] .  

CHAIRPERSON:    Ja ,  fake  news,  fake  in fo rmat ion .  

MR MAHLOBO:    Ja ,  tha t  i s  the  r igh t  one.  

CHAIRPERSON:    Ja ,  okay a l r igh t .  

MR MAHLOBO:    Bu t  there  is  fakeness,  there  is  a lso  the  

t ru th  in  be tween  there ,  and dec is ions have to  be  made.   

Th is  i s  where  we ta lk  about  some o f  those th ings,  bu t  there  

are  many o f  them.  

ADV PRETORIUS SC:    R igh t ,  so  as  I  unders tand i t  tha t  a  20 

pedd ler  i s  someone who de l ibera te ly  fa ls i f ies  i n te l l igence  

in fo rmat ion  and passes i t  on  fo r  use ,  i s  tha t  r igh t?   

MR MAHLOBO:    Yes,  remember  th is  in  th is  par t i cu la r  case  

I  gave you two examples  where  cer ta in  peop le  w i l l  have  

been accused as  work ing  fo r  ano ther  fo re ign  in te l l igence 
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serv i ces .    

Remember  a lso  I  had to  dea l  w i th  the  quest ion  

where  Judges are  jus t  wrong ly  accused,  and i t  i s  very  

d i f f i cu l t  to  be  Judges these days and where  I  even  gave a  

s t rong warn ing  tha t  when peop le  want  to  do  i t ,  le t  them not  

do  i t  under  my name,  bu t  these are  the  th ings and they w i l l  

c rea te  i t  and i t  w i l l  l ook  so  leg i t .  

ADV PRETORIUS SC:    The pedd l ing  o f  fa lse  in fo rmat ion  

under  the  gu ise  o f  in te l l igence can lead to  ser ious 

consequences,  I  p resume.  10 

MR MAHLOBO:    I t  has  led  to  count r ies  to  war,  i t  has  

ac tua l l y  made cer ta in  dec is ions,  wrong dec i s ions be ing  

made.   There  is  ev idence not  on l y  -  we do have our  own  

in te l l igence fa i lu res ,  too ,  we must  never  c rea te  an  

impress ion  tha t  Mr  Pre tor ius  tha t  we do not  have our  own -  

bu t  there  a re  many examples .  

ADV PRETORIUS SC:    So  i t  wou ld  seem obv ious tha t  tha t  

wou ld  be  a  most  se r ious breach o f  an  in te l l igence  

member ’s  du t ies  and in  fac t ,  an  o f fense.  

MR MAHLOBO:    Wel l  i t  i s  and the  rea l i t y  i s  tha t  we do 20 

have them a l l  ove r  and South  A f r i ca  i s  no t  an  excep t ion .   

ADV PRETORIUS SC:    When d id  you come to  know tha t  

S teven was a  pedd le r,  tha t  pedd led  in fo rmat ion?  

MR MAHLOBO:    I  gave you two examples .  

ADV PRETORIUS SC:    When d id  you come to  know o f  
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tha t?  

MR MAHLOBO:    Dur ing  my tenure  as  a  Min is te r.  

ADV PRETORIUS SC:    S teven is  s t i l l  a  member  o f  the  

SSA? 

MR MAHLOBO:    Ja ,  and he -  le t  us  make an example .   I  

say  to  you,  there  was a  t ime when I  was made  to  say 

cer ta in  p rominent  peop le  are  sp ies  and I  sa id  to  you  here ,  I  

even le f t  the  agency.   When we sa id  le t  us  open up  a  case 

because to  work  fo r  another  count ry,  le t  us  say you are  a  

Judge whethe r  a  Pres ident  o r  a  Min is te r  bu t  we are  be ing  10 

hand led  somewhere  e lse .   

You cannot  do  i t ;  the  law does no t  a l low you to  do  

i t .  Even today those peop le  o f  th is  p ro jec t  i s  one o f  those.  

Then he a lso  comes here ,  l i ke  I  sa id  the  o ther  day about  

the  issues o f  those two Judges tha t  he  cannot  even reca l l  

and I  to ld  you Cha i r  tha t  I  knew because remember,  in  

in te l l igence news ,  they wa lk ,  they  come and knock a t  you r  

door.   

And I  know tha t  how hard  ce r ta in  peop le  a re  t ry ing  

to  ac tua l l y  undermine the  jud i c ia ry,  fo r  one reason  or  the  20 

o ther  to  say th is  one,  [ speak ing  in  vernacu la r ] ,  and  w i thout  

an  ounce,  they w i l l  never  s top  do ing  i t .   Now,  [speak ing  in  

vernacu lar ] .  

CHAIRPERSON:    So  you jus t  sa id  they wou ld  say th is  one,  

mean ing  a  Judge  has been b r ibed,  has been pa id ,  g iven 
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money.  

MR MAHLOBO:    I t  i s  no t  a lways be ing  br ibed,  [ speak ing  in  

vernacu lar ] ,  h is  be ing  in f luenced.  

CHAIRPERSON:    H ’m.   

MR MAHLOBO:   Ten th ings that  would actual l y  undermine 

the responsib i l i ty  that  you have been g iven fo r  a  par t i cu lar  

o ff ice.   Somet imes unknowingly and they happen a l l  the 

t ime.  

ADV PRETORIUS SC:   When you learnt  that  Stephen was a 

pedlar  what  act ion d id you take? 10 

MR MAHLOBO:   One of  the th ings that  I  have a lways asked 

– remember the mat te r  was being  handled by the pol i ce – 

the one that  I  am saying to  you.     

ADV PRETORIUS SC:   D id you repor t  to  the pol i ce  that  he  

had pedal led fa lse in fo rmat ion.  

MR MAHLOBO:   No,  no Chai r  wai t  Mr Pretor ius.   I  am 

saying the inc ident  I  am ta lk ing about  that  I  know i t  was 

pedal led because over  t ime and t ime and again th is  person 

who had produced th is  th ing I  sa id the mat ter  must  be 

repor ted to   the pol ice – a case was opened and every t ime 20 

– remember in te l l igence we cannot  arrest  people.   We can 

invest igate then work in  conjunct ion wi th  the pol ice.   Now 

the pol ice they want  th is  in fo rmat ion –  they want  th is  

in format ion unt i l  I  le f t  the pol i ce could not  get  th is  

in format ion – th is  ev idence.   And now I  am appear ing here  
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again I  see now th is  person is  accusing two people as 

judges paid.   That  on oath th is  same person says hey I  do  

not  know these people I  have checked them.   The other  

person says no,  no these are the judges.   And at  the very  

same t ime our  00:01:36 of  our  democracy the other  leg  

which is  the jud ic ia ry.   There is  a  c loud hanging  people  

saying hey,  hey th is  th ing about  jud ic iary and these people  

wi l l  cont inue to  say so.  

CHAIRPERSON:   What  i s  the in format ion that  the pol i ce  

were asking fo r  which they could not  get  unt i l  you le f t?  10 

MR MAHLOBO:   I t  is  an in te l l igence in fo rmat ion Cha i r.  

CHAIRPERSON:   Oh i t  is  in te l l igence in fo rmat ion.  

MR MAHLOBO:   To  prove that  what  you say that  indeed 

these people are work ing th is .   Th is i s  the same person who 

actual ly  fa ls i f ied even an in te l l igence card of  another  agent  

overseas and say th is  is  a  proof  that  th is  person is  a  

member of  th is  in te l l igence agency.  

ADV PRETORIUS SC:   What  I  want  to  put  to  you is  

someth ing d i f ferent .   Mr Mahlobo whi le  you were Min is te r  

you became aware of  the fact  that  a  member of  the SSA was 20 

gui l t y  o f  peddl ing  fa lse in fo rmat ion .   A most  ser ious mat ter  

that  war ranted repor t ing to  the po l ice as I  understand i t .   

Why was he st i l l  employed?  Why was d isc ip l inary act ion  

not  taken agains t  h im?  Or was d isc ip l inary act ion taken 

against  h im? 
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MR MAHLOBO:   Chai r  I  am saying th is  mat ter  o f  the  

a l legat ions that  were made about  cer ta in  prominent  people  

was handled  by the pol i ce and the pol i ce  the agents are  

supposed to g ive them unt i l  I  le f t  Chai r.   But  I  know that  the  

former  DG actual l y  d id  some invest igat ion on th is  person.   I  

do not  know the outcome of  that  invest igat ion.    

ADV PRETORIUS SC:   But  Mr Mahlobo as Min is te r  wi th  

overs ight  respons ib i l i ty  you become aware of  someone who 

peddles in fo rmat ion that  is  so ser ious i t  was war rants a 

pol i ce invest igat ion do you in  your  overs ight  capaci ty  not  10 

see i t  as your  duty to  ensure that  the person is  he ld to  

account?  And was he held to  account?  

MR MAHLOBO:   Chai rperson.  

ADV PRETORIUS SC:   He is  s t i l l  a  member of  the SSA 

MR MAHLOBO:   Chai rperson Mr  Pretor ius my answer is  

s imple.   I  sa id these ser ious a l legat ions were invest igated 

and the pol ice go t  involved.   They needed in fo rmat ion f rom 

th is  person and I  have sa id to  you they wai ted and wai ted 

and wai ted unt i l  I  was changed as  a Min is te r.   But  I  know 

now that  the fo rmer DG around the capaci ty  of  th is  person 20 

d id an invest igat ion and I  do not  have content  o f  the repor t  

about  that  par t i cu lar  invest igat ion.  

ADV PRETORIUS SC:   Wel l  the point  I  am making to  you Mr  

Mahlobo is  not  whether  cr iminal  invest igat ions were 

war ranted or  not  we can invest igate that .  The point  I  am 
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making to  you that  i f  what  you say i t  t rue i t  would seem to 

fo l low as n ight  fo l lows day that  you in  your  overs ight  

capaci ty  would have taken steps to  ensure that  in ternal  

d isc ip l ine was conducted.  

MR MAHLOBO:   But  Mr Pretor ius do not  miss the point .   My 

point  is  s imple.   This person is  work ing in  the pol i ce.   To 

prove these th ings that  he has manufactured tha t  these 

people are sp ies.  

CHAIRPERSON:   No,  no you may be misunders tanding 

maybe in  par t  Mr Mahlobo.   The par t  about  the pol i ce might  10 

be a c r iminal  invest igat ion – might  be one aspect .   I  th ink  

Mr Pretor ius is  more in terested in  the other  par t  which  

would be wi th in  the cont ro l  and power of  the  organisat ion  

d isc ip l inary  process.   Now you have sa id that  the former DG 

did some invest igat ion and – but  you do not  know what  the 

outcome is  but  I  th ink that  is  what  Mr Pretor ius i s  rea l l y  

in terested in  to  say as somebody who was at tached wi th  the 

responsib i l i t y  o f  overs ight  you ought  to  have taken whatever  

s teps needed to be taken to make sure that  in te rna l ly  th is  

person was held  to  account .   I  th ink that  is  what  he is  20 

ta lk ing about .  

MR MAHLOBO:   Chai rperson we hear each other.   Mr 

Pretor ius I  do not  want  to  say what  he is  imply ing.   I  

understand.   I  am saying to  you Chai r  th is  person we 

cont inuously urge them to coopera te wi th  the pol i ce,  g ive 
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them th is  in format ion so that  the  pol i ce can indeed prove 

that  these prominent  South Af r icans are  sp ies.   And I  am 

saying to  you unt i l  I  le f t  that  had not  happened.   I  w i l l  not  

have acted when I  have le f t  because I  am not  in  the employ  

and the other  issue was that  why is  th is  person st i l l  there 

when the person does not  have capaci ty?  I  know that  there 

was an invest igat ion about  the capaci ty  of  th is  person and I  

do not  know the outcome because I  was – I  was 00:06:52.  

ADV PRETORIUS SC:   Wel l  you see we have put  th is  mat te r  

or  Mr – Stephen has responded to the invest igators in  10 

re la t ion to  your  s tatement  g iven previously that  he is  a  

peddler.   He denies  i t  I  must  put  i t  to  you.   But  i f  there were 

– i t  seems ent i re ly  p robable that  i f  people knew or  

suspected he was a peddler  there would have been 

invest igat ions.   You conf i rm that  in te rnal l y  there  was an 

invest igat ion.   He is  s t i l l  a  member of  the SSA.   One can 

only assume tha t  the invest igat ions d id not  produce the  

outcome that  you c la im to be t rue.  

MR MAHLOBO:   We – you – we –  you cannot  assume Mr  

Pretor ius.   Assuming is  one of  the th ings that  I  have a lways 20 

been very carefu l  to  speculate wi th .  

ADV PRETORIUS SC:   Not  in  th is  case.  

MR MAHLOBO:   No,  no Mr Pretor ius.  

ADV PRETORIUS SC:   You assuming that  he is  a  peddler.  

MR MAHLOBO:   No,  no,  no.   I  –  you know what  I  
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understand what  you are t ry ing to  say.   I  am saying  to  you 

we are  g iven here someth ing e lse.   I  am not  –  I  am saying 

to  you there is  a  fact  th is  person ran th is  operat ion.   This 

person produced a card and the pol ice so that  they can act  

on these prominent  ind iv iduals that  are br ing ing the count ry  

in to d isrepute in  terms of  espionage I  le f t  th is  person 

unable to  do that .   Even today those… 

CHAIRPERSON:   D id you say unable to  p roduce in fo rmat ion 

that  would prove h is  repor t  to .  

MR MAHLOBO:   Yes to  repor t  so that  the pol i ce can deal  10 

wi th  espionage.  

CHAIRPERSON:   Yes.  

MR MAHLOBO:   Because espionage is  a ser ious mat te r.   I  

le f t  before that  th ing could be done.   Even today.  

CHAIRPERSON:   So in  other  words based on what  you 

understood to be the posi t ion he should have been 

d ismissed? 

MR MAHLOBO:   Wel l  … 

CHAIRPERSON:   I f  or  on your  approach to say the pol i ce  

asked for  proof  he had no proof .  20 

MR MAHLOBO:   He had not  g iven the proof ,  act ion  should 

have been taken and what  I  am saying to  you is  tha t  I  know 

the former DG of  In te l l igence d id and actual ly  an 

invest igat ion about  the f i tness of  th is  off icer.  

CHAIRPERSON:   And of  course – and of  course once you –  
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once you say act ion should have been taken i t  would seem 

to me that  for  somebody who is  gu i l t y  o f  someth ing as 

ser ious as that  the only act ion should be d ismiss ing h im 

because that  person can cause wars – can cause the  

count ry to  . .  

MR MAHLOBO:   Where there to  d ismissal  would  be an 

outcome of  the process Bab Zondo.  

CHAIRPERSON:   No I  . .  

MR MAHLOBO:   But  I  understand the gravi ty  even today.  

CHAIRPERSON:   The gravi ty.  10 

MR MAHLOBO:   Even today sta te secur i ty  have never  

concluded that  mat ter  and say these prominent  people are 

not  sp ies.   And i t  had been le f t  hanging.   And th is  i s  a  

ser ious mat te r.   I t  is  the very same issue here  in  th is  

aff idavi t  where someone c la imed that  the two judges have 

been bought .   And the same team that  came here Baba i t  

says to  you they have no evidence that  there  are  these two 

judges that  were being bought .   And i t  is  a  mat te r  that  those 

that  a re running in te l l igence our  – they should look at  i t .    

CHAIRPERSON:   Mr Pretor ius.  20 

ADV PRETORIUS SC:   Wel l  le t  me just  approach i t  f rom a  

d i f ferent  angle Mr Mahlobo i f  I  may.   You say the  pol ice  

could not  f ind proof .  

MR MAHLOBO:   He could not  g ive  the pol i ce ev idence.  

ADV PRETORIUS SC:   So in  other  words the evidence that  
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was requi red to  substant ia te the a l legat ion was absent .  

MR MAHLOBO:   He never  gave them.  

ADV PRETORIUS SC:   Was absent .   Do you say that  you 

know that  that  ev idence exis ted.  Why d id you not  g ive i t  to  

them? 

CHAIRPERSON:   No I  th ink Mr  Mahlobo is  saying Mr  

Pretor ius he – he  impl ies that  he does not  know whether  i t  

ex is ts  o r  not  but  what  he does know is  that  the  po l i ce  

asked for  i t  and he – th is  person d id not  g ive i t  to  them.  

ADV PRETORIUS SC:   Yes.   No but  the point  I  am making.  10 

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   I s  that  Mr Mahlobo you come to the 

commission and you make i t  c lear  and def in i te  s tatement  in  

the absence of  the ev idence.  

MR MAHLOBO:   Oh.  

ADV PRETORIUS SC:   Let  me f in ish.   In  the absence of  the 

ev idence that  he is  – Stephen is  a  peddler.   That  is  not  the  

standard that  you apply to  other  aspects of  your  ev idence.   

As I  understand the standard you apply i f  there is  now 

wr i t ten proof  or  no external  corroborat ing ev idence the  20 

charge cannot  s tand.  

MR MAHLOBO:   No Chai rperson Mr Pretor ius must  he lp the  

commission.   I f  he chooses to  become a legal  

representat i ve of  Stephen i t  is  okay.   Because I  have g iven 

you two examples  that  a re  actual l y  even of  publ i c  
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knowledge and I  know the in te l l igence br ie f  that  actual ly  

even purpor ted f rom him that  th is  card actual ly  be longs to  

one of  these prominent  people.   I  am not  actual l y  go ing to  

come here and l ie .    

CHAIRPERSON:   No,  no but   

MR MAHLOBO:   And i f  now he wants to  represent  h im as he 

is  tak ing that  l ine I  am out  o f  i t  Chai r.  

CHAIRPERSON:   No,  no he has to  be fa i r  to  you.   He has to  

be fa i r  to  the wi tness who impl icates you as wel l .   He needs 

to  be fa i r  to  both so  that  is  why he – he has put  to  h im what  10 

you sa id about  h im that  i s  why he sa id he has responded.  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Because he wants to  make sure that  a l l  

s ides are heard.  

ADV PRETORIUS SC:   Anyway the evidence is  on  record  

and we can read i t  and consider  i t .   I  would l i ke to  move to 

another  aff idavi t  p lease and that  i s  a t  page 905 and 906 of  

Bundle 2(b) .  

MR MAHLOBO:   I t  is  under cover.   The undercover  they 

help Mr Pretor ius to  ar r ive quick ly.   You want  us. .  20 

CHAIRPERSON:   You l i ke undercover  Mr Mahlobo.  

ADV PRETORIUS SC:   I t  takes me t ime to get  to  the cover.  

MR MAHLOBO:   Why?  Thank you.   You need to help me Mr 

Pretor ius.  

CHAIRPERSON:   Ja he wi l l  he lp you just  now.    
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ADV PRETORIUS SC:   YY16.    

MR MAHLOBO:   I  am there.  

ADV PRETORIUS SC:   I f  you go to  page 905 p lease.   This 

is  an ext ract  f rom an in te rv iew that  Frank held w i th  Veza 

invest igators and I  want  to  refer  you p lease to  the f i rs t  

paragraph on page 905.   And what  was being d iscussed 

here was Operat ion Lock.   The th i rd  l ine – I  wi l l  read f rom 

the th i rd  l ine onwards.  

“So when that  happened Ma’am that  is  how 

the Min is t ry  took over  the pro ject .   I t  went  10 

out  o f  my hand.   I  know noth ing  about  i t .   

The person was paid f rom the Min is ter ’s  

o ff ice.   I  would draw the money under Ops 

Lock,  de l i ver  the money to them at  the  

Min is t ry.   They would s ign for  i t  e i ther  

Vukani  or  Jay they are both pseudonyms he 

would s ign fo r  the money.   They would go  

and del iver  and br ing back the cer t i f icate.   

They would  take the money and I  would take 

the cer t i f icate.   I  would set t le  l ike that .   20 

There was another  pro ject  for  example Ops 

Just ice.  There was money being drawn.   

That  money star ted at  R1.3 mi l l ion up unt i l  

R21.8 mi l l ion.   I  used to draw that  money. ”  

In  essence what  Frank is  saying is  that  money was 
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de l i vered to  your  off ices under the rubr ic  of  Pro ject  Lock,  is  

that  cor rect?  

MR MAHLOBO:   Chai rperson can I  address you?  Before I  

respond here one of  the reservat ion I  have is  that  I  do not  

want  to  deal  wi th  these t ranscr ip ts .   These t ranscr ip t  they 

do not  even have the cer t i f icate of  a  t ranscr iber.   Number 2 

even the last  t ime when I  re fused to engage on that  smal l  

document  i t  is  because I  was being g iven t ranscr ip t  o f  

Pro ject  Veza.  

1.  They had no cover  to  say who is  the author  fo r  th is  10 

th ing.   And i f  there was a t ranscr ip t  cer t i f icate i t  w i l l  

have been bet te r.    

2 .  I f  the t ranscr ip t  cer t i f icate those who do t ranscr ip t  l ike 

they do even for  the commission they know the  

obl igat ion that  the law p laces on the accuracy of  that  

in format ion.   That  is  po int  number 1 .  

And I  have read these – a number of  these ones – these 

t ranscr ip ts  and they are incomplete  and I  have wr i t ten notes 

for  mysel f  and I  sa id to  legal  team I  am prepared to  deal  

wi th  any mat ter  as long as that  mat ter  is  under oath .  There  20 

is  an aff idavi t .   Whether  a person has test i f ied –  whether  

the person has not  test i f ied.   But  i f  i t  is  under oa th I  wi l l  

enter ta in  i t .   I  happen a lso to  know that  my legal  team had a  

d iscussion wi th  your  off ices about  an aff idavi t  that  I  am 

prepared to  respond to by Frank.   Not  a t ranscr ip t  an  
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a ff idavi t  where he puts these th ings under oath because an 

oath is  a  ser ious mat te r.   That  is  what  I  am prepared to  do.   

Because even th is  t ranscr ip t  and the aff idavi t  that  you sent  

o f  Frank of  February 2021 I  cannot  recal l  the date what  is  in  

the t ranscr ip t  and what  is  in  the oath are s l ight ly  d i f ferent .   

Wel l  I  have learn t  –  I  have learnt  that  last  week when you 

sent  me – you send us these not ices who is  appear ing.   

Frank was supposed to have appeared last  week and I  know 

now that  Frank only deposi ted a s igned aff idavi t  last  week.   

And so that  we do not  br ing your  commission in to d isrepute  10 

as a mat te r  o f  cour teous my legal  team advise the team 

about  th is  par t i cu la r  mat te r.   But  i f  you want  to  deal  wi th  

th is  mat te r  that  is  re ferred there I  wi l l  request  that  p lease 

Frank aff idavi t  and I  am going to  respond to i t .  

ADV PRETORIUS SC:   I  am af ra id  those decis ions as to  

whether  you should answer a quest ion or  not  are  for  the  

Chai r  to  make not  you wi th  respect .  

MR MAHLOBO:   But  o rder  Chai r  I  was making a request  to  

you not  to  Mr Pre tor ius.   I  am te l l ing you – you know I  have 

been par t ic ipat ing here under  const ra in ts but  because I  20 

respect  you despi te  some of  the chal lenges.   That  i s  why I  

to ld  you that  f rom t ime to t ime when I  have a d iscomfor t  I  

w i l l  ra ise i t  and I  am ra is ing i t  to  you.  I f  you fee l  my 

d iscomfor t  is  unwarranted you wi l l  say so.    

CHAIRPERSON:   Mr Pretor ius.  
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ADV PRETORIUS SC:   Chai r  I  am asking a factual  quest ion.  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   I t  devises out  o f  ev idence before  

you.  

CHAIRPERSON:   Let  us go back to… 

ADV PRETORIUS SC:   There wi l l  be test imony f rom Frank 

in  regard to  th is .   I  am s imply asking the quest ion prompted 

by ev idence before you of  whatever  qual i t y  whether  monies  

for  Pro ject  Lock were del i vered to  the off ice of  the Min is te r.  

CHAIRPERSON:   That  was the quest ion? 10 

ADV PRETORIUS SC:   That  is  the quest ion.  

CHAIRPERSON:   Okay.   That  seems to be a  genera l  

quest ion that  should – you can answer Mr Mahlobo.  

MR MAHLOBO:   You see Chai r  why I  am speaking  the  

manner I  speak.   I  am not  ob l i v ious of  the other  documents 

where th is  mat te r  is  ra ised and the context  are d i f fe rent .    

CHAIRPERSON:   Wel l  I  am not  sure that  I  know which other  

documents.  

MR MAHLOBO:   No,  no I  do have the aff idavi t .  

CHAIRPERSON:   Ja.  20 

MR MAHLOBO:   That  was sent .  

CHAIRPERSON:   Ja.  

MR MAHLOBO:   Where  the so ca l led Pro ject  Lock is  be ing 

spoken about .   And the context .   For  an example here th is  

s tatement  does not  say the  money was g iven to  the  
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Min is te r.  What  should I  say because i t  is  not  g iven to  me.   

Should I  account  for  the two people?   

CHAIRPERSON:   So – so I  guess that  in  that  event  i f  i t  

does not  say to  the Min is te r  then i f  i t  says i t  was g iven to  

the off i ce i f  you know that  i t  was g iven to  the off ice you say 

yes.   Or i f  you do not  know whether  i t  was g iven to  anybody 

in  your  off i ce then you do not  know.  

MR MAHLOBO:   You know Chai rperson that  is  why when 

you p igeonhole someone you want  me to d i rect  me to – th is  

mat te r  there i s  an aff idavi t  to  i t .   I t  g ive the contex t  before 10 

you rush to  the a l legat ion whether  monies were g iven to  the  

two people that  they are saying here.   And I  want  to  ta lk  to  

that  context .    

CHAIRPERSON:   Which aff idavi t  Mr  Pretor ius i s  that .  

ADV PRETORIUS SC:   I  am not  sure whether  we are going  

back to  another  issue which we wi l l  –  which we have 

a l ready deal t  wi th  which I  do not  in tend to  go back to  i t  

except  ( ta lk ing over  one another) .  

MR MAHLOBO:   There is  an aff idavi t  o f  February.  

ADV PRETORIUS SC:   The quest ion Chai r  i s… 20 

CHAIRPERSON:   Okay le t  us  – you say i t  i s  an  aff idavi t  o f  

February.  

MR MAHLOBO:   I t  has been sent  to  me.    

CHAIRPERSON:   Ja.  

MR MAHLOBO:   That  in  your  summons you sent  there is  
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th is  t ranscr ip t ,  there is  an aff idavi t .  

CHAIRPERSON:   ( inaudib le )  

MR MAHLOBO:   And I  am – pardon Chai r.  

CHAIRPERSON:   By February.  

MR MAHLOBO:   Ja February 2021.  

CHAIRPERSON:   Oh the month of  February.  

MR MAHLOBO:   Yes.  

CHAIRPERSON:   Dur ing the month of  February.  

MR MAHLOBO:   Yes.  

CHAIRPERSON:   I  thought  – I  thought  February was the 10 

pseudo name.  

MR MAHLOBO:   No,  no.  You see Chai r  last  t ime I  was not  

t ry ing to  be d isrespect fu l  but  I  want  to  say  to  you in  t ry ing  

to  help the commission I  know what  game is  be ing  p layed 

by  those who are doing Pro ject  Veza.   They want  to  actual ly  

p igeon us to  a par t i cu lar  narrat ive.   We wi l l  not  run away 

f rom answer ing quest ions.   But  the i r  nar rat ive cannot  be my 

narrat ive.   And i f  th is  commission does not  want  to  g ive an  

opportuni ty  to  c lar i f y  th is  – fo r  an example there is  an  

aff idavi t  by Frank and the aff idavi t  by Frank and the other  20 

aff idavi t s  that  people are saying  here what  i s  the main 

a l legat ion – why am I  s i t t ing here? 

 One of  the a l legat ions is  that  the Min is ter  one is  

involved in  opera t ions.   Now they are saying the Min is t ry.   

My off ic ia ls  a re involved in  operat ion.   That  the f i rs t  par t  
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which is  against  the  law.   Then the  second par t  i t  says  the  

Min is t ry  and the Min is te r  received monies.   And how do you 

want  us to  help the commission i f  we fo l low only one route 

because I  want  to  answer that  quest ion because now they 

are ta lk ing about  the i r  Min is t ry.   Then I  wi l l  come to th is  

mat te r  o f  whether  these off ic ia ls  they received money or  

not .  

CHAIRPERSON:   You – what  you can do Mr Mahlobo is  you 

can g ive an answer to  the quest ion but  provide the  context  

that  you wish to  provide i f  you say there is  a  context  to  my 10 

answer.   And then you provide the context .  

MR MAHLOBO:   Wel l  Chai r  le t  me g ive you the  answer.   

You helped me by guid ing me.  

CHAIRPERSON:   Ja.  

MR MAHLOBO:   That  par t icu lar  way.  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   But  perhaps for  the sake of  c la r i ty  i f  

I  may to  mean.   I  should c lar i f y  what  I  sa id.   

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   I  am not  even going to  c lar i f y  what  I  20 

sa id I  should repeat  what  I  sa id.   Was money paid  to  the 

Min is ter ’s  o ff i ce  in  re la t ion to  the execut ion of  Pro ject  

Lock?  That  i s  the quest ion.  The Min is ter ’s  o ff ice.   Not  the 

Min is te r  the Min is ter ’s  o ff ice.  

MR MAHLOBO:   Chai rperson l ike you guided me I  am going  
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to  respond the manner you have put  i t  yoursel f .   Because I  

am not  comfor tab le wi th  that  route.    

1 .  I  want  to  put  i t  on record the Min is ter ’s  o ff i ce never  

ran pro jects.  

2 .  My off ice got  involved where there were chal lenges 

between the Pro ject  Managers and the people they 

were managing where there were e i ther  mat te rs  of  

t rust  def ic i t  o r  there were d isputes  or  there were non-

payments.   My off ice got  involved to ensure that  those 

issues are being resolved and they had to moni tor  and 10 

repor t  whether  those issues are resolved.  

That  is  what  I  want  to  put  i t  on record.   Whether  dur ing  

assis t ing on Pro ject  Lock they received money or  not  

received money I  do not  know.   But  I  must  be able to  

actual ly  ensure that  my off icers  they do not  ge t  to  be  

accused the way other  people come here and accuse us  

wi thout  ev idence l ike they admi t ted themselves.  

 Off ice of  the Min is te r  never  ran pro jects.  The only  

instances where  they got  involved is  when there were 

chal lenges.   L ike  a number of  pro ject  i t  w i l l  be Lock,  i t  w i l l  20 

be th is  issue that  you are refer r ing  to  of  the so ca l led union 

and others.   I  know that  they were help ing to  so lve  

problems.   But  they never  ran those operat ions.   How they 

supported those who want  to  resolve problems they can 

d iscuss fo r  themselves.   But  whether  they were g iven 
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money or  not  money I  am not  aware .  

CHAIRPERSON:   Mr Pretor ius.  

ADV PRETORIUS SC:   R ight  that  deals wi th  that  issue.   I f  I  

could just  go to  page 1011 of  the same bundle p lease.    

CHAIRPERSON:   Yes I  am also there Mr Pretor ius.  

ADV PRETORIUS SC:   I f  I  may just  read to  you f rom an 

in terv iew t ranscr ip t  that  was suppl ied to  the invest igators by  

the SSA where Frank was in terv iewed by Mr Mfamadi  [? ]  as 

par t  o f  the h igh level  rev iew panel  proceedings.   I  am going 

to  read f rom the top of  page 1011.  I t  reads:  10 

“And then Pro jec t  Just ice i t  arose outs ide  

ins ide Pro ject  Ind is t inct  i t  was an operat ion.   

The one that  I  re fer red to  ear l ie r  when I  sa id  

i t  in tended to have an understanding who s i t  

were wi th in  the just ice f ra tern i ty. ”  

I  am reading exact ly  as i t  appears on the page.  

“Speci f ica l l y  issue that  per ta in  the judges because there 

was th is  fee l ing w i th  the… these judges are being… handed 

by  Fore ign  In te l l igent   

Serv i ces .   So my  unders tand ing  o f  the  Pro jec t  20 

Just ice  was there .  

Unknown Female :    Was i t  no t  in tended to  

in f luence dec i s ions o f  judges?   

Mr  Frank:   A t  a  po in t  I  can say i t  was because 

I  know for  . . . [ ind is t inc t ]  Even w i th in  Pro jec t  
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Jus t ice  we are  pay ing  a  lo t  o f  money a  month  

and these monies  were  sa id  to  be  pa id  to  a  

cer ta in  se t  o f  judges tha t  were  w-h-e- l -e ,  

work ing  on  h igh  p ro f i le  cases and so  fo r th ,  and 

so  fo r th .  

An Unknown Female :    Yes.  

Mr  Frank:   But  I  was not  d i rec t l y  invo l ved.   I  

on ly  know because I  used to  d raw money fo r  

Masanda who gave d i rec t  to  the i r  o f f i ce  o f  the  

Min is te r  because tha t  p ro jec t  was be ing  10 

hand led  d i rec t  f rom tha t  o f f i ce  o f  the  Min i s te r,  

Mr  Mfumadi .   I t  i s  f ine . . . ”  

Now what  I  wou ld  l i ke  to  ask  you about  i s ,  no t  the  

ex i s tence o f  the  pro jec t ,  necessar i l y,  bu t  whethe r  money 

fo r  Pro jec t  Jus t ice  was ever  de l i vered to  the  o f f i ce  o f  the  

Min is te r?   That  i s  you r  o f f i ce .  

MR MAHLOBO :    Wel l ,  Mr  Pre tor ius  we shou ld  no t  run  f rom 

cer ta in  o f  these th ings.   We have dea l t  w i th  th is  mat te r  

be fore  and here .   We shou ld  repeat  these th ings because  

we can a lso  pe rpetuate  th ings ourse l ves.   A meet ing .   You 20 

w i l l  f ind  t ime,  whenever  you in te rac t  w i th  Frank,  I  wou ld  

have rece ived a  no t ice  tha t  my  peop le  must  be  here .   

Tomorrow we are  look ing  a t  h im.    

 And I  jus t  wanted to  pu t  someth ing  fo r  you to  

no te  as  a  Cha i r.   Jus t  look  a t  the  s ta tement  where  i t  says :   
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What  was the  issue o f  P ro jec t  Jus t ice  about?   And the  

a f f idav i t  tha t  Frank has deposed.   That ,  ac tua l l y,  conf i rms 

tha t  whatever  tha t  P ro jec t  Jus t ice  was,  i t  was not  about  

buy ing  judges.  

 And I  want  to  pu t  i t  on  record  here  because you  

wou ld  have heard  l ies  and cont inue to  ac tua l l y  when the  

jud ic ia ry  i s  under  a t tack ,  we con t inue to  ac tua l l y  c rea te  

tha t  impress ion .   And I  s t i l l  repea t  my s ta tement .   Dur ing  

my tenure  I  have not  i ssued an ins t ruc t ion  tha t  judges must  

ac tua l l y  be  pa id  o r  b r ibed.    10 

 And worse .   Even i f  -  le t  us  say,  i t  was done  

wh ich  there  i s  no  ev idence even  to  say tha t  because we  

never  d id .   Why wou ld  government  lose  cases?  But  i t  w i l l  

be  in te res t ing .   But  le t  me come to  the  quest ion .   I  am not  

aware  tha t  mon ies  was g iven to  my o f f i ce  because even 

th is  –  what  do  you ca l l  th is  th ing?   

 Th is  t ranscr ip t  i s  no t  even spec i fy ing .   Th is  one 

is  ta lk ing  about  my o f f i ce .   I  do  no t  know who in  t he  o f f i ce  

bu t  i t  i s  no t  me here .  

ADV PRETORIUS SC :    I s  i t  poss ib le  tha t  mon ies  fo r  20 

Pro jec t  Jus t ice  were  then g iven to  your  o f f i ce?  

MR MAHLOBO :    Cha i rperson,  I  do  no t  want  to  specu la te .   

Th is  th ing ,  i t  does not  say  who.   You cannot  jus t  leave 

money in  the  o f f i ce .   There  are  peop le .   And th is  i s  what  I  

was te l l ing  you about  the  incomple teness o f  some o f  these 
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t ranscr ip ts .   Le t  a lone about  some o f  the  quest ions peop le  

ask  where  you do not ,  ac tua l l y,  fo l low cer ta in  ser ious 

mat te rs .   You jus t  leave them hang ing .   I  do  no t  want  to  

d iscuss issues o f  . . . [ in te rvenes]  

CHAIRPERSON :    Yes.   Or  do  you not  know? 

MR MAHLOBO :    I  do  no t  even want  to  d iscuss the  issues 

o f  the  qua l i t y  o f  the  t ranscr ip t  and the  invest iga t ion  o f  th is .  

CHAIRPERSON :    H ’m.  

MR MAHLOBO :    Bu t  few days ago ,  the  Min is te r  was  on TV,  

say ing  tha t  she  is  go ing  to  conduct  a  fo re ign  sec(?)  10 

invest iga t ion  because th is  what  –  th is  th ing  ca l led  Pro jec t  

Veza is  he lp ing  nobody in  te rms  o f  ge t t ing  to  spec i f i cs .   

Th is  i s  one o f  the  example ,  Cha i r.   L ike ,  I  say,  in  my case,  

the  answer,  as  I  am say ing ,  I  do  no t  know th is .  

CHAIRPERSON :    Ja  bu t  I  th ink  you have g i ven the  answer.  

MR MAHLOBO :    Ja .  

CHAIRPERSON :    You do not  know whethe r  money was  

g iven to  your  o f f i ce  o r  no t .  

MR MAHLOBO :    For  th is  spec i f i c  case.  

CHAIRPERSON :    Bu t  you say i t  was not  g iven to  you?  20 

MR MAHLOBO :    Ja .  

ADV PRETORIUS SC :    Yes.   I  may jus t  exp la in  to  you,  to  

a l lay  your  concerns,  Mr  Mah lobo.   U l t imate ly,  a l l  the 

ev idence w i l l  be  cons idered by  the  Cha i r  and he w i l l ,  a t  the  

end o f  the  day,  we igh  up the  qua l i t y  o f  the  ev idence and  
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come to  a  dec i s ion  as  to  what  he  can f ind  and not  f ind .   

That  i s  the  no rmal  p rocess.   You  are  par t i c i pa t ing  in  tha t  

p rocess by  answer ing  mat te rs  tha t  a re  a l ready before  h im.   

And I  t rus t  you w i l l  con t inue to  answer  quest ions tha t  a re  

pu t  to  you.  

MR MAHLOBO :    No.   Le t  us  he lp  you.   I  have fu l l  

con f idence in  the  Deputy  Ch ie f  Jus t ice  and he has  my fu l l  

respect  bu t  in  a  democracy,  when I  see games be ing  

p layed,  l i ke  by  these invest iga tors ,  there  is  no  way I  am 

go ing  to  he lp  you Cha i r  to  p inpo in t  cer ta in  th ings  You 10 

know,  names o f  peop le  are  be ing  ta rn ished.   We must  no  

runaway f rom accountab i l i t y  bu t  you th row names o f  peop le  

a f te r  they have sa id  every th ing  about  peop le .    

 S idney was s i t t ing  here .   Ja f ta  was s i t t ing  here .   

They to ld  you th is  i s  what  we hear.   And i f  I  was no t  hav ing  

conf idence in  you,  I  was not  go ing  to  par t i c i pa te .   I f  the  

Pres ident  and the  ANC s ide ,  I  respect  the  th ree  

organ isa t ions.   The jud ic ia ry.   And we are  very  fo r tunate  

tha t  they cho ice  a  pe rson o f  your  ca l ib re(?) .   I  respect  my 

Pres ident ,  H is  Exce l lence Cyr i l  Ramaphosa in  the  ANC.    20 

 I  am par t  o f  the  Top Dec is ion .   But  i f  cer ta in  

th ings are  be ing  done here  and you w i l l  see  th is  quer ied ,  I  

w i l l  have to  make  the  remark  because the  law a l lows me to  

do .   Whi le  I  wou ld  no t  shy  away.  

CHAIRPERSON :    Ja .  
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MR MAHLOBO :    Bu t  when I  see ce r ta in  th ings,  I  wou ld  

ra ise  them.  

CHAIRPERSON :    Ja .  

MR MAHLOBO :    And I  have fu l l  con f idence tha t  as  a  

second in  command o f  the  jud ic ia ry,  you w i l l  do  your  best  

to  be  ab le  to  he lp  the  count ry  look ing  a t  everybody who 

came here ,  who p layed games,  who d id  what .  

CHAIRPERSON :    Ja .  

MR MAHLOBO :    I t  i s  go ing  to  be  very  b ig  work .  

CHAIRPERSON :    [ laughs]  10 

MR MAHLOBO :    And –  bu t  you have our  fu l l  suppor t .    

CHAIRPERSON :    [ laughs]  

MR MAHLOBO :    And we w ish  you we l l  on  tha t  exerc i se ,  

Cha i r.  

CHAIRPERSON :    Ja .   Mr  Pre to r ius .  

ADV PRETORIUS SC :    A l r igh t .   I  wou ld  l i ke  to  move on  

then to  page 1146.1  o f  the  same bund le  and th is  i s  the  

a f f idav i t  o f  Frank submi t ted  to  the  Commiss ion .  

MR MAHLOBO :    One,  one. . .?  

ADV PRETORIUS SC :    One,  one,  four,  s ix .   I t  i s  r igh t  a t  20 

the  end o f  the  tab  number  16 .    

MR MAHLOBO :    Oh.    

CHAIRPERSON :    I  have got  i t .  

ADV PRETORIUS SC :    Yes.   Can we go to  paragraph  

. . . [ in te rvenes]  
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COUNSEL :    I  am sor ry  to  in te r rup t  w i th  my –  Pre tor ius .  

CHAIRPERSON :    H ’m?  

COUNSEL :    Cha i r,  you w i l l  reca l l ,  as  I  have appeared las t  

t ime,  tha t  I  a lso  represent  in  th is  mat te r  . . . [ in te rvenes]  

CHAIRPERSON :    H ’m?  

COUNSEL :    . . . the  w i tness ca l led  Frank.     

CHAIRPERSON :    H ’m.  

COUNSEL :    And I  th ink  dur ing  the  tes t imony o f  my c l ien t  

now,  who is  the  w i tness,  he  has t r ied  to  ind ica te  tha t  we 

have got  about  two documents  purpor t ing  to  be  an  10 

a f f idav i t .   So I  d id  no t  have the  index to  the  pag ina t ions  

and I  am pr ivy  to  two documents  tha t  a re  present ing  

themse lves as  a f f idav i t .   I f  my co l league can jus t  gu ide  

me?  I  can see my co l league,  Nozawa(?) ,  normal ly  engage 

w i th  f rom the  Lega l  Team is  t ry ing  to  wh isper  someth ing  to  

me.  

CHAIRPERSON :    Oh.   [ laughs]  

COUNSEL :    Jus t  to  check because there  w i l l  be  an  issue  

ra ised spec i f i ca l l y  on  tha t  par t i cu la r  a f f idav i t .   Hence I  am 

ask ing  th is .  20 

CHAIRPERSON :    Okay.   Mr  Pre to r ius .    

ADV PRETORIUS SC :    . . . [ in te rvenes]  

CHAIRPERSON :    Wel l  . . . [ in te rvenes]  

ADV PRETORIUS SC :    Cha i r,  I  am . . . [ in te rvenes]  

CHAIRPERSON :    . . . i t  i s  one dated 16 February  2021,  i s  i t  
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no t?  

ADV PRETORIUS SC :    [No aud ib le  rep l y ]  

CHAIRPERSON :    I t  i s  one  tha t  was deposed to  

. . . [ in te rvenes]  

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    . . .on  the  16 t h  . . . [ in te rvenes]  

CHAIRPERSON :    Okay.   So tha t  appears  f rom page 

1146.34.  

CHAIRPERSON :    H ’m?  Wi l l  tha t  he lp  you?  

COUNSEL :    May  I  qu ick ly  jus t  run  next . . . [ in te rvenes]  10 

CHAIRPERSON :    Ja ,  ja .  

COUNSEL :    . . . to  my. . .  

CHAIRPERSON :    Okay.  

COUNSEL :    Cha i r,  i t  seems l i ke  we d isempowered my  

co l league.   So she w i l l  no t  be  ab le  to  ass is t  me because  

apparent ly  she had to  g ive  her  copy to  you.  

CHAIRPERSON :    Oh.   [ laughs]  

COUNSEL :    [ laughs]  

CHAIRPERSON :    I  see.   Ja ,  Mr  Pre tor ius  . . . [ in te rvenes]  

COUNSEL :    Bu t  on  tha t  no te ,  Cha i r.   Can I  jus t  ask  20 

. . . [ in te rvenes]  

CHAIRPERSON :    Ja?  

COUNSEL :    . . fo r  f i ve  m inutes  so  tha t  we do not  ge t  to  

in te r rup t  my lea rned co l league.  

CHAIRPERSON :    Ja .  
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COUNSEL :    Bu t  o therw ise  –  because I  had the  d iscuss ion  

be fore  on  th is  po in t .  

CHAIRPERSON :    Ja .  

COUNSEL :    And though I  d id  no t  ge t  an  assurance but  

there  was some engagement  on  i t .  

CHAIRPERSON :    H ’m.   Okay l e t  us  ad journ  fo r  f i ve  

m inutes .   We ad journ .  

COUNSEL :    Thank you,  Cha i r.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 10 

CHAIRPERSON :    Le t  us  cont inue.  

ADV PRETORIUS SC :    Thank you,  Cha i r .  

CHAIRPERSON :    Bu t  maybe I  can ind ica te  tha t  i f  we come 

to  ha l f  past  n ine  i f  you  are  done tha t  i s  f ine  bu t  i f  you  are  

no t  done then there  is  a lways room to  pu t  ques t ions in  

wr i t ing  wh ich  can  be responded to  by  way o f  an  a f f idav i t .   

That  i s  someth ing  tha t  we can look a t  as  we l l .  

ADV PRETORIUS SC :    R igh t .  

CHAIRPERSON :    Okay,  a l r igh t .  

ADV PRETORIUS SC :    Cou ld  I  take  you p lease,  Mr  20 

Mah lobo,  to  page  1146.14?  Th is  i s  the  a f f idav i t ,  a t tes ted  

a f f idav i t  o f  Frank .   Cha i r ,  I  must  po in t  ou t  tha t  we w i l l  ca l l  

Frank tomorrow to  ge t  h im to  speak to  th is  bu t  my 

ins t ruc t ions are  tha t  th is  i s  in  fac t  h is  a f f idav i t  a l though 

these pages are  no t  in i t ia l led .   
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MR MAHLOBO:    I  am there ,  Cha i r .   

MR ANISI :    I  am here ,  Cha i r ,  I  can  conf i rm tha t  i t  i s  h is  

a f f idav i t  because I  have got  an  ins t ruc t ion .    

CHAIRPERSON :    Oh,  okay,  okay,  a l r igh t .  

ADV PRETORIUS SC :    Yes,  o f  course ,  Mr  An is i  ac ts  fo r  

bo th  Mr  Mah lobo and Frank.   

CHAIRPERSON :    Ja ,  okay,  okay.  

ADV PRETORIUS SC :    Thank you .   Paragraph 61.1  dea ls  

w i th  Opera t ion  Just ice .   I t  says :  

“Opera t ion  Just ice  was des igned to  invest iga te…” 10 

MR ANISI :    Jus t  a  second,  Mr  Pre tor ius ,  you sa id  1146.1?  

CHAIRPERSON :    1146.14,  tha t  i s  the  page.  

ADV PRETORIUS SC :    .14 .  

MR ANISI :    Okay ,  I  am there .  

ADV PRETORIUS SC :   Paragraph 61.1  reads and perhaps  

before  I  read f rom th is  a f f idav i t  I  shou ld  jus t  ment ion  tha t  

there  i s  in  ex is tence a  dra f t  a f f idav i t  o f  Frank tha t  may 

become re levant  in  tomorrow’s  ev idence but  fo r  the  

moment  I  am go ing  to  pu t  the  s igned a f f idav i t  to  

…[ in tervenes]  20 

MR MAHLOBO:    We a re  on  61.1 .  

ADV PRETORIUS SC :    I f  I  may read i t ,  Mr  Mah lobo .    

“Opera t ion  Just ice  was des igned to  invest iga te ,  

conf i rm or  re fu te  the  invo lvement  o f  judges in  

destab i l i s ing  the  s ta te  and a lso  tha t  some judges 
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were  be ing  hand led  or  coopera ted  w i th  fo re ign  

in te l l igence serv i ces  and d iscred i t ing  the  o f f i ce  of  

the  Pres ident  o f  the  Repub l ic .   The opera t ion  was 

a l loca ted  and amount  o f  1 .3  m i l l i on  in i t ia l l y  and 

la te r  m i l l i on  on  a  month ly  bas i s  fo r  the  pu rpose o f  

the  opera t ion .   Such funds were  d ispensed to  the  

o f f i ce  o f  the  then Min is te r  o f  S ta te  Secur i t y  

Mah lobo. ”  

The quest ion  I  w ish  to  pu t  to  you i s  whether  o r  no t  the  las t  

sentence i s  cor rec t  o r  no t ,  whethe r  you know whether  i t  i s  10 

cor rec t  o f  no t .   That  i s  the  sentence when reads:  

“Such funds were  d ispensed to  the  o f f i ce  o f  the  

then Min i s te r  o f  S ta te  Secur i t y  Mah lobo. ”  

MR MAHLOBO:    The las t  sentence ,  Cha i r ,  as  I  sa id  ear l ie r  

on ,  I  am not  aware  bu t  as  I  have exp la ined befo re  the  ro le  

o f  the  m in is t ry  a round when there  are  cha l lenges,  ja .   

Thank you.  

ADV PRETORIUS SC :    Were  the re  any such cha l lenges in  

re la t ion  to  Opera t ion  Just ice  wh ich  m ight  have jus t i f ied  

your  o f f i ce  d i spens ing  those p ro jec t  mon ies?  20 

MR MAHLOBO:    Wel l ,  I  do  no t  want  to  specu la te ,  Cha i r ,  i t  

has  been long t ime I  le f t  th is  space but  as  a  mat te r  o f  

p r inc ip le ,  as  I  sa id ,  my o f f i ce  never  an  p ro jec ts  bu t  where  

there  were  cha l lenges f rom t ime to  t ime they w i l l  come in  

bu t  in  th is  spec i f i c  case I  w i l l  no t  have ac tua l l y  an  idea  
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rea l l y  to  say whether  the re  was or  no t .  

ADV PRETORIUS SC :    Parag raph 61.2  reads:  

“Opera t ion  Lock was des igned to  mon i to r ,  eva lua te  

and prov ide  log is t i ca l  suppor t  to  the  sub jec t  a f te r  

he  was re leased on paro le  in to  t he  ca re  o f  the  S ta te  

Secur i t y .   Th is  opera t ion  was a l so  mak ing  f inanc ia l  

payments  to  the  va lue  o f  R200 000 month ly  wh ich ,  

a t  a  la te r  s tage,  was reduced to  R30 000 month ly .   

(Not  sure  o f  the  pe r iod  in  quest ion ) .   The 

d ispens ing  o f  these funds was th rough the  o f f i ce  o f  10 

the  m in is te r. ”  

Aga in ,  the  las t  sentence.  

MR MAHLOBO:    Wel l ,  the  las t  sentence,  as  I  am say ing ,  I  

am not  aware .   But  what  I  am aware ,  th is  one spec i f i ca l l y  I  

am aware ,  l i ke  we spoke ear l ie r  on ,  there  were  cha l lenges  

and my o f f i ce  had to  come c loser  to  he lp  them but  whethe r  

they d i sbursed monies  o t  them or  no t ,  I  am not  aware .  

ADV PRETORIUS SC :    Parag raph 61.3  reads:  

“Opera t ion  Seskona was born  ou t  o f  a  consu l ta t i ve  

meet ing  tha t  took p lace in  the  Min is t ry.   P resent  20 

was the  then Min is te r  Mah lobo,  the  then Deputy  

Min is te r,  Deputy  D i rec tor  Genera l ,  Mr  D lomo,  SSA 

CFO,  SSA Budget  Cont ro l  Manager.  CDSO Act ing  

Genera l  Manager,  CDSO Head  F inance Assets ,  

myse l f…”  



19 MAY 2021 – DAY 398 
 

Page 350 of 383 
 

That  i s  Frank.  

“…and o ther  m in i s t ry  s ta f f . :  

I s  tha t  a  cor rec t  s ta tement?  

MR MAHLOBO:    Wel l ,  th is  one ,  Cha i rperson,  I  cannot  

reca l l  th is  meet ing  bu t  i f  i t  was a  meet ing  o f  th is  h igh  leve l  

de legat ion  probab ly  we need to  be  ass is ted  probab ly  i f  to  

conf i rm or  no t  to  conf i rm wi th  the  m inutes  because  I  know 

tha t  normal l y  my  min is t ry  s ta f f ,  when we ca l l  management  

meet ings o r  ce r ta in  meet ings,  they  w i l l  keep records.   But ,  

as  I  sa id  somet ime back,  Mr  Pre tor ius  and Cha i r,  remember  10 

I  s t rugg led  to  ge t  even a  s ing le  document  f rom the  agency.   

I  was on ly  p r i v i leged to  par t i c ipa te  th rough some o f  the  

documents  they  chose to  g i ve  bu t  those ones tha t  I  

requested,  you remember  when we were  to  pu t  a  lo t  o f  

le t te rs  amongst  ourse lves about  documents ,  bu t  th is  one,  I  

w i l l  no t  be  ab le  t o  reca l l  whethe r  i t  took  p lace or  no t  and i f  

indeed i t  took  p lace the re  shou ld  be  records fo r  i t .  

ADV PRETORIUS SC :    R igh t .   Perhaps the  next  sentence  

wou ld  ass i s t  in  t r igge r ing  your  memory :   I t  reads:  

“The opera t ion  was des igned to  launch invest iga t ive  20 

opera t ions,  mon i to r ing  and penet ra t ion  in to  the  c i v i l  

soc ie ty  movement  tha t  was respons ib le  in  the  

destab i l i s ing  and  caus ing  d iso rde r  in  the  C i ty  o f  

Cape Town in  the  name o f  p ro tes t  aga ins t  lack  o f  

serv i ce  de l i ve ry. ”  



19 MAY 2021 – DAY 398 
 

Page 351 of 383 
 

Do you know anyth ing  about  tha t  p ro jec t?  

MR MAHLOBO:    Wel l ,  th is  p ro jec t ,  Cha i rperson,  I  w i l l  be  

very  guarded because,  you know,  you have the  beg inn ing  

o f  a  sentence and someone creates  an  impress ion  o f  th is  

en t i t y  as  i f  the  on ly  t ime th is  en t i t y  tha t  we had to  look  a t  i t  

i s  because dur ing  tha t  t ime and th is  en t i t y,  i f  even i f  you 

can check the i r  records ,  was reg is te red l ong,  long before  I  

even became a  m in is te r  the re .   But  I  do  reca l l  tha t  I  go t  

in te l l igence b r ie f  about  a  number  o f  o rgan isa t ions tha t  

were  invo lved e i ther  in  v io len t  p ro tes ts  o r  caus ing  10 

destab i l i sa t ion  and th is  en t i t y,  Mr  Pre tor ius ,  i s  one o f  the  

en t i t ies  I  w i l l  ge t  in te l l igence br ie f  bu t  the  sentence  to  say 

i t  was des igned to  do  what ,  wha t ,  what ,  remember,  who  

conceptua l i ses p ro jec ts ,  Cha i r,  and our  p ro jec ts ,  they ge t  

to  be  approved i s  no t  a t  my leve l  bu t  the  In te l l igence br ie f ,  

as  a  pr inc ip le ,  I  shou ld  rece ive  the  in te l l igence b r ie f  i f  they  

are  meant  fo r  me but  in  th is  ins tance I  d id  rece ive  

in te l l igence b r ie f .  

ADV PRETORIUS SC :    R igh t .   I f  we may go over  the  page 

p lease to  1146.16 ,  parag raph 61.5 ,  i t  reads:  20 

“ In  add i t ion ,  an  opera t ion  code name Commi tment  

was under taken by  the  Ch ie f  D i rec to ra te  Spec ia l  

Opera t ions.   I  have no reco l lec t ion   o f  the  in tended  

purpose.  However,  I  remember  tha t  the  funds 

a l loca ted  were  to  the  va lue  o f  R2.5  m i l l ion  on  a  
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month l y  bas i s  and were  d i spensed to  the  o f f i ce  o f  

the  Min i s te r  and/or  a t  t imes was g iven to  my  

co l league,  Luyanda or  Shadow. ”  

Both  pseudonyms.  

“The opera t ion  had the  approva l  o f  the  Min is te r  D 

Mahlobo and Mr  D lomo. ”  

D id  you know o f  the  opera t ion  code named Commi tment?  

MR MAHLOBO:    I  d id  rece ive  the  in te l l igence br ie f  on  th is  

one but  to  say I  approved the  pro jec t ,  m in is te rs  never  

approve p ro jec ts  in  te rms o f  ou r  po l i c ies .   10 

ADV PRETORIUS SC :    And you d id  no t  approve the  

pro jec t ,  I  take  i t?  

MR MAHLOBO:    No.   But  the  in te l l igence br ie f  I  d id  

rece ive .  

ADV PRETORIUS SC :  

“The a l legat ion  is  a lso  made tha t  funds to  the  va lue  

o f  R2.5  m i l l ion  on  a  month l y  bas i s  were  d i spensed 

to  the  o f f i ce  o f  the  Min is te r  o r  a t  t imes took anothe r  

rou te . ”  

MR MAHLOBO:    Wel l ,  he  is  no t  spec i f i c  here ,  I  w i l l  no t  be 20 

aware  whethe r  i t  was d ispenses and d ispensed to  who in  

my o f f i ce .  

ADV PRETORIUS SC :    I s  i t  poss ib le  fo r  mon ies  to  be  

d ispensed to  your  o f f i ce  or  th rough your  o f f i ce  w i thout  you  

knowing?  
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MR MAHLOBO:    What  do  you mean?  

ADV PRETORIUS SC :    Wel l ,  your  o f f i ce ,  the  Min is t ry  o f  

S ta te  Secur i t y ,  I  take  i t  ope ra tes  under  your  command and 

under  your  superv is ion  and autho r i t y  and the  ques t ion  is ,  

i s  i t  poss ib le  fo r  mon ies  fo r  S ta te  Secur i t y  p ro jec ts  to  be  

d ispensed to  your  o f f i ce  or  th rough your  o f f i ce  w i thout  you  

knowing i t?  

MR MAHLOBO:    Remember ,  i t  depends what  do  you  mean.   

You cannot  have  a  s i tua t ion  where  i f  the  money  is  no t  

depos i ted  to  you  –  g iven to  you,  you must  then account ,  10 

you w i l l  have to  s ta r t  to  ask  those th ings l i ke  when you are  

in  an  ev idence to  say by  who,  when,  where  I  was.   And i f  

we get  in to  those  k ind  o f  th ings and remember  how monies  

ge t  to  be  hand led ,  there  i s  a  c lear  mechan ism because one  

o f  the  th ings tha t  even i f  there  i s  a  v iew we must  accept  

ev idence f rom pro jec t  [ ind is t inc t ] ,  wh ich  is  no t  sc ien t i f i c ,  in  

an  in te l l igence and in  government  there  i s  a  t rack ing  

sys tem,  anybody  who request ,  who de l i ver  and approve,  

there  i s  a  document  management  sys tem.   Even when I  

rece ive  my in te l l igence br ie f s  I  w i l l  s ign  fo r  them tha t  I  20 

have rece ived an in te l l igence b r ie f ,  you do not  jus t  go  

around and hand le  cer ta in  th ings,  i f  you  do tha t ,  you are  

break ing  the  law and i t  i s  go ing  to  make i t  very  d i f f i cu l t  fo r  

you even how to  account .  

 And immedia te ly  –  then tha t  i s  one  par t .   Then the re  
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i s  a  second pa r t .   Then there  is  a  method,  you know,  there  

is  a  method o f  how cash must  be  de l i vered to  an  asset  and  

th is  th ing  i s  ca l led  a  DLB,  a  dead le t te r  box where  when  

you opera te ,  you do not  leave i t  a  –  you know,  in  the  o lden 

t imes when peop le  were  s t i l l  -  some peop le  were  honest ,  I  

can  drop your  pa rce l  there  and you must  be  ab le  to  p ick  i t  

a  par t i cu la r  po in t ,  a t  tha t  po in t  w i thout  any cont rac t .   How 

they hand led  mon ies  and the  methodo log ies  i s  no t  my 

bus iness because I  never  hand led  money and in  th is  

ins tance,  Mr  Pre tor ius ,  i t  w i l l  be  un fa i r  to  say i f  someone 10 

br ings money to  the  o f f i ce ,  i f  the  money is  no t  b rought  to  

me,  I  cannot  account  fo r  tha t ,  Cha i r .   And  wh i ls t  

…[ in te rvenes]  

CHAIRPERSON :    I s  i t  poss ib le  tha t  la rge  sums o f  money –  

now when I  say  la rge ,  you know,  R1 mi l l ion  m ight  no t  be  

la rge  to  you,  Mr  Mah lobo,  i s  i t  poss ib le  tha t  la rge  amounts  

o f  money cou ld  be  g iven to  your  o f f i ce  fo r  leg i t imate  use in  

te rms o f  bus iness o f  your  o f f i ce  and you wou ld  no t  know 

tha t  your  o f f i ce  rece ived la rge  amounts  o f  money because I  

can take  i t  i f  i t  was i l l eg i t ima te ,  maybe the re  is  a  20 

poss ib i l i t y  somebody cou ld  h ide  i t  f rom be ing  seen by  o the r  

peop le  bu t  i f  i t  i s  leg i t imate ,  do  you th ink  i t  wou ld  be  easy 

fo r  somebody in  your  o f f i ce  to  rece ive  la rge  sums o f  money 

fo r  leg i t imate  use  w i thout  knowing? 

MR MAHLOBO:    You know,  Bab Zondo,  there  is  
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somewhere  -  because unfor tunate ly  Mr  Pre tor ius  has no t  

been k ind  to  a lso  to  re fer  to  my  own s ta tement ,  there  is  

somewhere  in  my a f f idav i t  –  and I  have been out  o f  

in te l l igence fo r  some t ime,  the re  i s  a  –  you know,  le t  me 

s tar t  w i th  how you say i t  i s  poss ib le  i f  i t  i s  fo r  leg i t imate .   

You see,  the  prob lem tha t  the  peop le  o f  p ro jec t  where  they 

are  m iss ing  a  po in t .   You know,  i f  you  want  to  ge t  these 

guys to  account ,  i f  you  can jus t  g ive  me a  m inute  or  two 

w i thout  wast ing  t ime,  to  come to  a  conc lus ion  – to  come to  

a  conc lus ion  whether  someth ing  is  lega l  o r  no t  lega l .   10 

F i rs t l y ,  I  w i l l  have asked a  quest i on  wh ich  is  –  fo r tunate ly ,  

I  have an exper ience o f  be ing  a  fo rmer  account ing  o f f i cer  

myse l f ,  i s  to  say  bu t  th is  p ro jec t  o f  yours ,  where  d id  you 

get  the  au thor i t y?   What  i s  the  bas i s  in  law?  And i f  tha t  

bas is  in  law does not  f i t  in  te rms  o f  the  Nat iona l  Secur i t y  

s t ruc tures(?)  o r  the  NIE  you can say th is  i s  an  i l l ega l  

counter - in te l l igence o r  i t  i s  in te l l igence opera t ion .  

 Number  two,  I  w i l l  ask  the  next  quest ion ,  who is  the  

pro jec t  manager ,  d id  you get  the  pro jec t  to  be  approved  

and what  a re  the  resources?   Wh ich  is  an  impor tan t  s tep  20 

whethe r  approva l  i s  there  be fore  you can say leg i t imate  or  

no t  leg i t imate .  

 Then there  a lways someth ing  wh ich  is  a  w i tness in  

in te l l igence,  Cha i r .   You know,  there  i s  someth ing  ca l led  

source  index.   Source  index is  a  da tabase.   When  we a re  
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go ing  to  be  a  source  the  ca tegor ies  are  no t  the  same how 

much we are  go ing  to  earn  and they vary .   I f  they  say I  am 

hand l ing  a  Pres ident ,  because you  can hand le  a  Pres ident ,  

I  am hand l ing  a  judge,  I  am hand l ing  jus t  someone there  

depend ing  a lso  on  the  r i sk  p ro f i le ,  the  money tha t  must  be  

pa id  i s  no t  the  same.   Then on the  bas is  o f  tha t  the  issue 

is  to  say whether  the  amounts  o f  money fo r  th is  k ind  o f  an  

opera t ive ,  i s  i t  commensura te?   You know,  i f  you  were  a  

pro fess iona l  serv ice  p rov ider  o r  a  consu l tan t ,  there  are  

ra tes .   Even honourab le  P re to r ius  i s  s i t t ing  here ,  SCs,  you 10 

are  no t  the  same,  there  is  a  jun io r ,  there  is  a  sen ior  one,  

there  are  ra tes .   D id  you pay the  ac tua l  commensura te  

ra te?   Those are  the  th ings they shou ld  have looked.  

 Then there  is  an  issue,  jus t  to  conc lude,  Bab  

Zondo,  to  your  quest ion ,  then the  method on how monies  

ge t  to  be  hand led ,  as  long as  you come back and account ,  

i t  i s  a  mat te r  o f  a  method you do not  d isc lose  but  the  issue 

tha t  you must  ask ,  was there  va lue  fo r  money?  Was there  

va lue  fo r  money because i f ,  fo r  example ,  to  run  an  

opera t ion  i t  has  a  t imef rame and a  dura t ion ,  a t  the  end o f  20 

the  day the  r i sk  tha t  I  was t ry ing  to  neut ra l i se  or  the  

opera t ion  tha t  I  was t ry ing  to  do  cer ta in  th ings,  i t  i s  s t i l l  

there ,  i t  means money i s  be ing  wasted.   But  he re ,  as  you 

were  ask ing ,  i t  i s  poss ib le .  

CHAIRPERSON :    Yes,  i t  i s  poss ib le .  
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MR MAHLOBO:    I t  i s  poss ib le .  

CHAIRPERSON :    I f  i t  i s  leg i t imate .  

MR MAHLOBO:    I f  i t  i s  leg i t imate ,  i t  i s  an  approved  

pro jec t  and then there  i s  an  accountab i l i t y  because a t  the  

end o f  the  day there  must  be  re turns .  

CHAIRPERSON :    Bu t  a re  you say ing  i t  i s  no t  poss ib le  fo r  

your  o f f i ce  to  rece ive  leg i t imate  funds to  be  used  

leg i t imate ly  w i thout  you knowing because there  w i l l  –  i t  i s  

no t  poss ib le ,  you  wou ld  a lways know because the re  wou ld  

be  reco rds or  you  say …[ in tervenes]  10 

MR MAHLOBO:    No,  no ,  no ,  Cha i r ,  i t  i s  d i f fe ren t .   You 

see,  one o f  the  th ings even when  they repor t  in  the  med ia  

i s  no t  to  unders tand how budget  works.   I f  I  am go ing  to  

know tha t  mon ies  are  go ing  th i s  way,  they must  be long to  

my vo te  i tem.   You know,  even in  Ch ie f  Jus t ice  o f f i ce  you 

know tha t .   Then there  a re  i tems.   That  the  money i s  no t  in  

my budget ,  how wi l l  I  know because those are  hand led  

where  the  budget  i s .  

CHAIRPERSON :    Ja .   But  I  guess  i f  i t  i s  leg i t imate  money 

i t  can on ly  come f rom your  budget ,  I  wou ld  imag ine .  20 

MR MAHLOBO:    No,  no ,  no ,  i f  le t  us  say …[ in tervenes]  

CHAIRPERSON :    I f  i t  i s  leg i t imate .  

MR MAHLOBO:    No,  no ,  no ,  i t  does not  have  to  be 

leg i t imate  in  te rms o f  my o f f i ce .   I  am say ing  i f  my o f f i ce  

has ac tua l l y  done a  procurement  o r  p rocured a  se rv ice ,  i t  



19 MAY 2021 – DAY 398 
 

Page 358 of 383 
 

must  come f rom my l ine  budget .   But  i f  someone is  mak ing  

a  c la im  an a l legat ion  l i ke  Frank,  tha t  he  has  g iven  

someone f rom my o f f i ce ,  he  shou ld  be  ab le  to  exp la in  to  

you who d id  he  g ive  i t  to  and why d id  you g ive  to  th is  

persona and whe ther  th is  person u l t imate ly  accoun ted fo r  

the  mon ies  or  he  shou ld  be  ab le  to  answer  the  quest ion ,  i f  

you  are  ask ing  to  become your  post  o f f i ce ,  d id  tha t  money 

ar r i ve  there?  What  were  your  sys tems to  do  tha t?   Those  

are  some o f  the  th ings bu t  I  am not  here  to  look  a t  the 

capab i l i t ies  o f  those who were  do ing  the  i nvest iga t ion ,  they  10 

were  look ing  fo r  someth ing  e l se  and i f  you wanted to  d i rec t  

them but  in  te rms  o f  how an organ isa t ion  …[ in tervenes]  

CHAIRPERSON :    Okay.  

MR MAHLOBO:    Whether  i t  has  co l lapsed  or  no t  

co l lapsed,  there  w i l l  be  sys tems.  

CHAIRPERSON :    Okay.   No,  tha t  i s  f ine .   Mr  Pre to r ius?  

ADV PRETORIUS SC :    Mr  Mah lobo,  I  am rea l l y  t ry ing  my  

hardest  to  unders tand what  your  ev idence is  and  le t  me 

s t ress  tha t  F rank  w i l l  come and he w i l l  g ive  h i s  ev idence,  

he  w i l l  be  asked  quest ions about  h is  in te rac t ions w i th  the  20 

Commiss ion ’s  invest iga tors  and lega l  team.   So you can 

res t  assured I  w i l l  do  tha t  tomorrow.   For  the  moment  I  jus t  

want  to  ask  you,  can your  o f f i ce  l eg i t imate ly  be  used as  a 

condu i t  fo r  funds fo r  opera t iona l  p ro jec t s  o f  the  SSA? 

MR MAHLOBO:    Wel l ,  I  w i l l  no t  agree tha t  you use the  
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word  condu i t  because tha t  i s  someth ing  e lse .  

ADV PRETORIUS SC :    No,  I  am ask ing  you tha t  quest ion ,  

so  on  the  assumpt ion  tha t  I  mean  what  I  say  by  the  use o f  

the  word  condu i t ,  I  wou ld  be  gra te fu l  i f  you  wou ld  answer  

the  quest ion .  

CHAIRPERSON :    In  o ther  words,  wou ld  i t  be  pe rmiss ib le?   

Was i t  permiss ib le  fo r  somebody to  use your  o f f i ce  as  a  

condu i t  fo r  send ing  money to  somebody?  

MR MAHLOBO:    Wel l ,  i t  depends ,  Bab Zondo Buth i ,  what  

was the  contex t?   Why w i l l  someone be asked?  Then they 10 

w i l l  be  ab le  to  exp la in  those tha t  go t  invo l ved.   I  w i l l  no t  be  

ab le  to  specu la te .  

ADV PRETORIUS SC :    So i t  i s  poss ib le  then in  cer ta in  

c i rcumstances,  I  unders tand your  answer,  i t  i s  no t  an  

abso lu te  no ,  i t  i s  no t  poss ib le  fo r  the  o f f i ce  o f  the  m in is t r y  

to  be  used to  rece ive  and d ispense opera t iona l  funds o f  

the  SSA? 

MR MAHLOBO:    Wel l ,  as  I  am say ing ,  Cha i r,  I  w i l l  no t  

specu la te  because I  do  no t  know the  c i r cumstances .  

ADV PRETORIUS SC :    I  am not  asked you to  specu la te .  20 

CHAIRPERSON :    Bu t  what  he  say ing  is  tha t  he 

unders tands you to  be  say ing  you  cannot  say  the  o f f i ce  o f  

the  Min i s te r  cou ld  never  be  used l i ke  tha t ,  you are  say ing 

i t  cou ld  depend on c i rcumstances.  

MR MAHLOBO:    [ speak ing  in  the  vernacu lar ] .  
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CHAIRPERSON :    Yes.  

MR MAHLOBO:    They way you are  pu t t ing  i t ,  i f  i t  i s  not  

tw is ted ,  the  way put  i t  i s  the  cor rec t  vers ion .  

CHAIRPERSON :    Ja .   Okay,  a l r igh t .  

MR MAHLOBO:    Because remember  words they  have a  

very  power fu l  mean ing ,  Bab Zondo and when I  –  words –  

we are  no t  on  the  same 23.33 I  shou ld  be  ab le  to  ra ise  my 

…[ in tervenes]   

CHAIRPERSON :    No,  tha t  i s  f ine .  

MR MAHLOBO:    Bu t  where  ass is t  [speaking in the 10 

vernacular]  fac i l i ta to r,  I  am happy w i th  the  way you exp la in  

i t .  

CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    Mr  Mah lobo,  do  you know the  

purpose o f  Opera t ion  Commi tment?  

MR MAHLOBO:    Wel l ,  I  w i l l  no t  even reca l l  bu t  what  I  

know tha t  in  a l l  opera t ions,  depend ing  who is  the  rec ip ien t  

o f  the  in fo rmat ion ,  you w i l l  on ly  ge t  what  we ca l l  i t  –  an  

In te l l igence br ie f  and here ,  s i t t ing  now,  w i thout  

documenta t ion  –  remember,  I  was not  g iven documenta t ion  20 

by  SSA,  I  do  no t  even know who was the  approv ing  

au thor i t y,  whethe r  i t  was approved  or  no t  approved.  

ADV PRETORIUS SC :    Wel l ,  do  you know the  purpose o f  

Opera t ion  Commi tment ,  yes  o r  no?  

MR MAHLOBO:    I  am say ing  the  purpose w i l l  be  on  the  
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concept ion  document .  

ADV PRETORIUS SC :    Do you know i t?  

MR MAHLOBO:    Cha i r,  I  have g iven you the  answer,  Mr  

Pre tor ius .  

ADV PRETORIUS SC :    I  do  no t  reca l l  the  answer.  

MR MAHLOBO:    No,  no ,  no ,  I  am say ing  to  you w i thout  

document  I  w i l l  no t  know.  

ADV PRETORIUS SC :    So  you do not  know? 

MR MAHLOBO:    No,  I  am say ing  w i thout  document .   Do 

not  change my answer .  10 

CHAIRPERSON :    Okay,  maybe le t  us  pu t  i t  th is  way.   

Whi le  you were  Min is te r ,  dur ing  your  te rm,  i s  i t  poss ib le  

tha t  you knew the  pu rpose a t  tha t  t ime but  r igh t  now you 

wou ld  need to  be  reminded,  you wou ld  need documents  to  

remember  or  wha t  i s  the  pos i t ion?  

MR MAHLOBO:    You see,  Cha i r ,  how in te l l igence work ,  as  

long as  the  counter - in te l l igence in fo rmat ion ,  the  pro jec t  

manager  w i l l  know but  i f  i t  i s  a  mat te r  re la ted  to  na t iona l  

secur i t y  l i ke  they  do  and i f  the  repor t  i s  fo r  me,  I  w i l l  ge t  

an  in te l l igence br ie f  and I  want  to  conf i rm tha t  I  d id  rece ive  20 

br ie f .   The in te l l igence br ie f  w i l l  then te l l  you  –  they w i l l  

te l l  you  tha t  these are  the  fo l low ing th ings tha t  a re 

happen ing  and these are  the  dec is ion  tha t  the  government  

must  make e i the r  a t  my leve l  o r  a t  any o ther  leve l  bu t  

in te l l igence b r ie f ,  I  d id  rece ive  in te l l igence br ie f s .  
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CHAIRPERSON :    In  re la t ion  to  th is  pa r t i cu la r  p ro jec t?  

MR MAHLOBO:    Yes.  

CHAIRPERSON :    Yes.   But  in  te rms o f  what  i t s  purpose  

was,  do  you reca l l  tha t  a t  s tage you knew what  tha t  

…[ in tervenes]  

MR MAHLOBO:    No.   No.  

CHAIRPERSON :    You do not  reca l l .  

MR MAHLOBO:    Yes.  

CHAIRPERSON :    Okay.   Mr  Pre tor ius?  

ADV PRETORIUS SC :    Wou ld  the  In te l l igence b r ie f  have 10 

s t ipu la ted  the  pu rpose o f  the  pro jec t?  

MR MAHLOBO:    What  i s  an  in te l l igence b r ie f?   The 

in te l l igence b r ie f  …[ in te rvenes]  

ADV PRETORIUS SC :    Mr  Mah lobo,  we a re  rea l l y  s tuck  fo r  

t ime and tha t  i s  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

MR MAHLOBO:    No,  no ,  no ,  I  am he lp ing  you,  Mr  

Pre tor ius ,  because remember  th i s  th ing  is  a l so  beamed(?)  

somewhere  e lse .   I f  here  you  are  go ing  to  c rea te  

impress ion  when  a l ready our  in tegr i t y  a round dea l ing  w i th  

in te l l igence in  pub l i c  they are  co r rec ted ,  i t  i s  a  prob lem.   20 

You know an in te l l igence b r ie f  i s  an  in fo rmat ion ,  i t  does  

not  te l l  you  abou t  the  sources,  i t  does not  te l l  you  about  

the  methodo logy  they use,  i t  does not  ac tua l l y  te l l  you  

about  the  issues about  f inances,  the  In te l l igence b r ie f  te l l  

you  about  the  r i sk ,  how,  what  i s  the  ra te  o f  tha t  par t i cu la r  
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r i sk  and i t  w i l l  a lso  be  in  a  pos i t ion  to  te l l  you  what  ac t ion 

has been taken,  whethe r  tha t  par t i cu la r  ac t ion  has worked  

or  the  dec is ion  tha t  you need to  make and you know how 

an in te l l igence br ie f ,  when you have got  i t .   A f te r  rece iv ing  

an  in te l l igence b r ie f  you see i t  depend ing  on the  leve l  o f  

c lass i f i ca t ion  and you s ign  fo r  rece iv ing  some o f  those.   

Then,  f rom there ,  because tha t  document  i s  on ly  fo r  you r  

eyes on ly  then in te l l igence br ie f  ge t  to  be  dest royed.   That  

i s  how i t  works  because they can ac tua l l y  even land on  

wrong hands.  10 

CHAIRPERSON :    Bu t  Mr  P re tor ius ’  quest ion  i s  whethe r  

o rd inar i l y  such a  br ie f  wou ld  te l l  you  the  purpose o f  the 

pro jec t .  

MR MAHLOBO:    That  i s  why I  took  th is  [ ind is t inc t ] ,  Cha i r ,  

to  exp la in  what  i s  an  In te l l igence b r ie f .   

CHAIRPERSON :    Yes.  

MR MAHLOBO:    So tha t  someone l i s ten ing  there  must  

know what  i s  an  in te l l igence b r ie f .   I t  does not  conta in  the  

e lements  they shou ld  conta in .  

CHAIRPERSON :    I t  does not  te l l  you  about  the  purpose o f  20 

the  pro jec t .  

MR MAHLOBO:    No,  i t  does not .  

CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    There  has been ev idence befo re  

the  Cha i r  as  I  reca l l  on  more  than one occas ion  tha t  the  
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purpose o f  the  Opera t ion  Commi tment  was to  pay sums o f  

money in  m i l l i ons  o f  rand to  the  former  Pres ident .   D id  you  

know about  tha t?  

MR MAHLOBO:    I  do  no t  know about  tha t .   Those who say  

so ,  they wou ld  probab ly  know but  I  do  no t  know about  tha t .  

ADV PRETORIUS SC :    So  do I  unders tand your  ev idence  

in  re la t ion  to  Pro jec t  Commi tment  to  be  the  fo l low ing,  you 

do not  know whether  money was d i spensed to  your  o f f i ce  in  

re la t ion  to  Pro jec t  Commi tment?  

MR MAHLOBO:    I  have responded  to  tha t ,  Cha i r .  10 

ADV PRETORIUS SC :    Am I  cor rec t ,  i s  my summary 

cor rec t?  

CHAIRPERSON :    The Cha i r  summar i sed i t  cor rec t l y ,  I  

agreed w i th  the  Cha i rs  summary.  

ADV PRETORIUS SC :    You are  no t  p repared to  answer  the  

quest ion .  

MR MAHLOBO:    No,  no ,  the  Cha i r  he lped …[ in tervenes]  

ADV PRETORIUS SC :    I  am jus t  ask ing  you,  Mr  Mah lobo,  

a re  you prepared  to  answer  the  quest ion  tha t  I  have jus t  

pu t  to  you?  20 

MR MAHLOBO:    I  have answered i t ,  Cha i r .  

CHAIRPERSON :    There  was a  quest ion  wh ich  I  pu t  i t  in  my 

way and he sa id  i t  p rov ided accura te ly  what  he  wanted to  

convey.  

ADV PRETORIUS SC :    I  w i l l  read the  record ,  Cha i r .   The 
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second issue is  tha t  you do not  know o f  the  ev idence be ing  

cor rec t  o r  inco r rec t  as  to  the  purpose o f  P ro jec t  

Commi tment ,  namely  payment  o f  mon ies  o t  the  fo rmer  

Pres ident .  

MR MAHLOBO:    I  have responded  as  co r rec t .  

ADV PRETORIUS SC :    There  is  fu r the r  ev idence by  Frank 

tha t  I  am go ing  ask ,  Cha i r ,  tha t  fa l l  in to the  ca tegory  o f  

wr i t ten  quest ions  because I  wan t  to  dea l  w i th  another  

top ic .  

CHAIRPERSON :    Yes,  okay,  tha t  i s  f ine .  10 

ADV PRETORIUS SC :    Verba l l y.   He does say in  h is  

a f f idav i t  though,  Mr  Mah lobo tha t  he  de l i vered under  the  

head Pro jec t  Mabuya cer ta in  mon ies  to  “a  re levant  

rec ip ien t ”  and . . . [ in te rvenes]   

MR MAHLOBO:    Which  page are  we a t  now? 

ADV PRETORIUS SC:    Page 1146.25  

MR MAHLOBO:    I  am on a  d i f fe ren t  page now.  

ADV PRETORIUS SC:    You see where  i t  says .   

“ I  was requested to  co l lec t  and de l i ver  money,  

R2.5mi l l ion .   I  took  i t  to  the  re levant  rec ip ien t ,  and 20 

they s igned fo r  i t . ”  

I  w i l l  ask  h im tomorrow who tha t  i s ,  I  jus t  wanted  to  a le r t  

you i f  you  had any comment .  

MR MAHLOBO:    Wel l ,  I  am hav ing  a  prob lem here  

. . . [ in te rvenes]   
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ADV PRETORIUS SC:    He a lso  ta lks  o f  o the r  de l i ver ies  o f  

money in  re la t ion  to  Pro jec t  Mabuyo pro jec t  commi tment ,  

o r  opera t ion  commi tment ,  and I  am go ing  to  ask  h im deta i l  

o f  tha t  and I ’m  of fe r ing  you an oppor tun i ty  to  comment   i f  

…[ ind is t inc t  -d ropped vo i ce ]  tha t ’s  a t  page 1146.27.  

MR MAHLOBO:    I  los t  the  pages.  

CHAIRPERSON:    Wel l ,  i f  …[ in te rvenes] .  

ADV PRETORIUS SC:    I ’ l l  ask  d i f fe ren t  quest ions,  

Cha i r…[ in te rvenes] .  

CHAIRPERSON:    I t ’s  no t  a l leged tha t  i t  was g i ven to  10 

h im…[ in tervenes] .  

MR MAHLOBO:    Wel l ,  i f  i t ’s  no t  to  me,  I  w i l l  no t  know.  

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    Wel l ,  the  t roub le  i s ,  Frank may 

ident i f y  the  rec ip ien t ,  so  I  don ’ t  know ye t…[ in tervenes] .  

CHAIRPERSON:    No,  I  unders tand tha t  bu t  I ’m  say ing  i f ,  

as  th ings s tand,  you don ’ t  unders tand tha t  a l legat ion  to  be  

tha t  money was g iven to  h im,  he  can ’ t  cont r ibu te  anyth ing .  

ADV PRETORIUS SC:    Wel l  –  I ’ l l  dea l  w i th  i t  tomorrow 

under  another  quest ion  Cha i r,  I  don ’ t  want  to  a rgue the  20 

po in t  now…[ in tervenes]  bu t  I ’ ve  g iven h im a  chance to  

comment ,  tha t ’s  a l l  I ’m  say ing .   I  want  to  dea l  w i th  the  

second top ic ,  ve ry  b r ie f l y,  Mr  Mah lobo.   As  I  unders tand  

your  ev idence,  t he  las t  t ime around,  you were  qu i te  and 

unequ ivoca l  tha t  you persona l ly  never  rece ived  monies  
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f rom SSA for  opera t iona l  purposes .  

MR MAHLOBO:    I t s  cor rec t ,  Cha i r.  

ADV PRETORIUS SC:    There  is  some ev idence,  however,  

f rom wi tnesses who say the  oppos i te .  

MR MAHLOBO:    I  have seen i t .  

ADV PRETORIUS SC:    And what  I  want  to  pu t  to  you,  

some o f  i t  w i l l  be  pu t  to  you in  wr i t ing  bu t  I  what  I  want  to  

pu t  to  you is ,  the  ev idence o f  Doro thy  wh ich  you ’ re  

probab ly  aware  o f .  

MR MAHLOBO:    We dea l t  w i th  i t  las t  t ime,  I  remember  her  10 

a f f idav i t  tha t  there  was some issues about  c la r i t y.   We 

dea l t  w i th  Doro thy  and I  gave you my responses about  he r.  

ADV PRETORIUS SC:    Wel l ,  she  says f i rs t l y,  tha t  she 

handed money to  you pe rsona l ly,  a l though there  is  a  

qua l i f i ca t ion  and tha t  was an amount  o f  R1.5mi l l ion  to  your  

res idence in  Cape Town.   As I  unders tand i t ,  you  deny 

tha t?  

MR MAHLOBO:    Yes,  I  deny i t .  

ADV PRETORIUS SC:    She a lso  says tha t…[ in tervenes] .  

CHAIRPERSON:    I ’m sor ry  Mr  Pre tor ius  i s  tha t  a  re ference  20 

to  the  f i s t  t ime when he sa id ,  she sa id ,  she d id  

no t…[ in tervenes] .  

ADV PRETORIUS SC:    Yes,  the  qua l i f i ca t ion  is  tha t  i t  was 

in…[ in tervenes] .  

CHAIRPERSON:    In  a  bag,  she d idn ’ t  know whether  there  
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was money ins ide  …[ in tervenes] .  

ADV PRETORIUS SC:    She unders tood i t  to  conta in  

R1.5mi l l ion  bu t  never  ac tua l l y  observed the  money.  

CHAIRPERSON:    Ja .  

MR MAHLOBO:    Yes,  the  answer  i s ,  I  rebut  i t .  

CHAIRPERSON:    So ,  maybe –  wou ld  she have de l i vered a  

bag to  your  res idence in  Cape Town wh ich  d idn ’ t  have 

money but  had someth ing  e lse?  

MR MAHLOBO:    Wel l ,  Cha i r,  you heard  the  ev idence,  and 

I  was very  p leased,  the  manner  you hand led  the  issue and 10 

I ’ ve  been read ing  Doro thy  –  there  are  a  number  o f  

a f f idav i t s  here  bu t  tha t  inc ident  o f  Cape Town,  I  don ’ t  know 

i t .  

CHAIRPERSON:    You?  

MR MAHLOBO:    Don ’ t  know i t .  

CHAIRPERSON:    Ja  okay.  

ADV PRETORIUS SC:    In  summary and because o f  the 

in t r i cac ies  o f  t ime Mr  Mah lobo,  I ’m  go ing  to  pu t  to  you,  the  

ev idence in  summary.   Doro thy  says on  th ree  occas ions  

she w i thd rew f rom the  SSA R4.51mi l l ion .   She then  counted 20 

i t  a t  the  cash ie r,  pu t  i t  in to  bags,  s igned fo r  i t .   She then  

says,  she took i t  to  your  house in  Pre tor ia ,  your  res idence,  

took the  money  out  in  your  p resence,  in  your  s tudy,  

counted i t  and then le f t .   I  take  i t  you  deny tha t…[ ind is t inc t  

–  d ropped vo ice ]?  
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MR MAHLOBO:    I  deny i t  and ve ry  in te res t ing  I  jus t  want  

you,  Cha i r,  to  po in t  one mat te r.   My answer  i t ’s  a  no  bu t  

someth ing  ve ry  funny he re .   There  a re  –  probab ly  Mr  

Pre tor ius  when you do your  own assessment  wh ich  has  

been someth ing  wh ich  has been t ry ing  me.   There  are  two 

a f f idav i t s ,  on  a f f idav i t  the  person c la ims to  be  g iven 

R4.5mi l l ion  over  a  per iod  o f  s i x  months   in  my  house.   

Then the  next  t ime the  a f f idav i t  says ,  no ,  no ,  no i t s  on ly  

th ree  t imes and –  wh ich  is  no t  t rue ,  as  I ’ ve  sa id .  Then 

there ’s  someth ing  funny,  we l l  I  thought  baba you ’d  ask  tha t  10 

quest ion .   How do you count  R4.5mi l l ion ,  you know,  do  you  

have a  mach ine  to  do  th i s ,  how long d id  i t  take ,  we l l  I  know 

i t ’s  imp l ic i t  to  tha t  bu t  i t  sounded very  in te res t ing  bu t  

w i thout  wast ing  your  t ime,  Mr  P re tor ius ,  i t ’s  a  no  bu t  those 

were  some o f  my in te res t ing  observa t ions when you ’ re  

do ing  your  job?  

ADV PRETORIUS SC:    F ine ,  we ’ve  dea l t  w i th  Frank ’s  

a f f idav i t  and to  the  ex ten t  necessary  we w i l l  pu t  quest ions 

to  you in  wr i t ing .   I  be l ieved tha t  you want  to  take  f i ve  

m inutes  to  make  a  c los ing  s ta tement  bu t  i f  I  may I  jus t  20 

want  to  pu t  one more  summary quest ion .   There  have been,  

e i ther  in  ev idence put  to  you or  in  ev idence tha t  w i l l  be  pu t  

to  you in  the  fo rm o f  quest ions fo r  your  answer  on  a f f idav i t ,  

n ine  w i tnesses –  we l l  ten  w i tnesses rea l l y  tha t  have g iven  

ev idence to  the  e f fec t  tha t  you  have p layed a  ro le  in  
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ope ra t ions tha t  you have ac t ive l y  invo lved yourse lves in  

opera t ions o f  the  SSA,  jus t  summar is ing  a l l  the  ev idence.   

Why wou ld  they g ive  fa lse  ev idence?  

MR MAHLOBO:   Wel l ,  you  know,  Cha i rperson,  one  o f  the  

th ings tha t  i s  no t  ac tua l l y  –  we l l  I  don ’ t  know because I ’m 

not  a  lawyer  to  use the  word ,  ev idence,  bu t  when a l l  they  

sa t  here  those who sa t  he re ,  they  to ld  you i t ’s  a  mat te r  o f  

hearsay.   There ’s  a  mat te r  tha t  has been ra ised,  Mr  

Pre tor ius ,  tha t  maybe I  must  dea l  w i th ,  tha t  a t  no  po in t ,  I  

d id  an  Execut ive  over reach.   Even i f  you were  to  do  an  10 

Execut ive  ove r reach,  we l l  th is  i s…[ ind is t inc t ]  opera t ions  

and i f  i t  was in  an  ord inary  i ssue o f  p rocur ing  serv i ces  

wh ich  is  a  ser ious mat te r  where  an  Execut ive  ge t ’s  

invo l ved in  p rocurement ,  wh ich  I ’ ve  no t  done so  bu t  

Min is te rs ,  we have a  very  c lear  –  an  in te res t ,  how is  the  

depar tment  opera t ing  and when you have a  c lear  in te res t  

on  how the  depar tment  i s  opera t ing  and u l t imate ly,  I  have  

an overs igh t  respons ib i l i t y  to  repor t  in  te rms o f  the  law.   In  

the  In te l l igence Serv i ces  there  are  cha l lenges,  and I  don ’ t  

want  to  deny tha t  they come f rom far.   There  are  20 

cha l lenges when you come c loser  and check about  whethe r  

peop le  are  us ing  mon ies  proper l y  o r  no t  mon ies  p roper ly  

when you are  ac tua l l y  ge t t ing  compla in t s  and you  s tar ted  

to  s i t  on  peop le ’s  heads tha t  these mat te rs  must  be  dea l t  

w i th ,  there  are  a  number  o f  these lapses.   There  are  those 
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peop le  tha t  w i l l  no t  want  you to  ge t  invo lved in  dea l ing  w i th  

those issues,  bu t  the  law requ i res  to  do  so .   

 There  is  a lways  someth ing  funny because a l l  o f  

them,  they ’ re  us ing  the  word ,  “ invo l ved”  in  opera t ions o r  

us ing  the  word  a l l .   You know,  i t ’s  imposs ib le ,  as  a  pro jec t  

manager,  I ’m  not  a  p ro jec t  manager   tha t  th ing  requ i res  a  

da i l y  bas is .   You ’ l l  l ook  a t  one a f f idav i t ,  you might  no t  have  

dea l t  w i th  the  . . . [ ind is t inc t ]  o f  Mi r iam where  Mi r iam on the  

mat te r,  she was  c la im ing tha t  I  was runn ing  the  pro jec t  

myse l f .  In  her  own a f f idav i t  Cha i r,  she says she w i l l  on ly  10 

communica te  w i th  me once or  tw ice  in  a  month ,  i s  i t  be ing  

opera t iona l .  On ly  say ing  i n  the  a f f idav i t ,  I  on ly  p resented 

to  the  Min is te r  a  PowerPo in t  p resenta t ion  about  th is  

opera t ion ,  on ly  tw ice ,  i s  i t  be ing  opera t iona l  and I ’m  a lso  

on  record  Cha i r.   Where  overs igh t  you need to  be  hands on 

to  see and the re ’s  no  l aw tha t  p rec ludes you.   On ly  law  

tha t  you can ’ t  do  Execut ive  over reach,  I  can ’ t  appo in t  my 

fami ly  members  there  or  my f r iends w i thout  a  due process  

and I  must  dec la re  my in te res t .   I  can ’ t  invo l ve  in  

p rocu rement ,  wh ich  is  the  th ings I ’ ve  no t  done.  20 

ADV PRETORIUS SC:    The quest ion ,  i f  I  may re tu rn  to  i t ,  

Mr  Mah lobo is ,  why wou ld  up  to  ten  w i tnesses e i ther  

d i rec t l y  o r  ind i rec t l y  seek to  c la im fa lse ly  tha t  you invo lved  

yourse l f  in  the  opera t iona l  mat te rs  o f  the  SSA,  i s  there  any 

reason why ten  w i tnesses wou ld  do  i t?  
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MR MAHLOBO:    No as  I  was  say ing ,  In te l l igence is  

po l i t i c i sed and you have seen yourse l f  here ,  nobody can  

deny i t .   They get  to  be  hav ing  v iews about  who  must  do  

who,  they even have a  v iew who must  be  a  Min is te r  o r  no t  

a  Min i s te r.   I  even know because I ’m not  here  to  –  I ’m  here  

to  he lp  the  Commiss ion ,  one o f  the  th ings tha t  I  have  

avo ided to  do ,  i s  to  imp l ica te  peop le .   I  know tha t  peop le  –  

they even went  to  fo rmer  Pres ident  to  say he  must  remove  

me.   You know,  fo r  an  example ,  P re tor ius  you ’ l l  have a  

s i tua t ion  where  peop le  w i l l  say  to  you,  wh ich  is  a  we l l -10 

known issue.   Mr  Mah lobo is  a  henchman fo r  Mr  Zuma.  

ADV PRETORIUS SC:    For?  

MR MAHLOBO:    Fo rmer  Pres iden t ,  why w i l l  a  Pres ident ,  i f  

he  had in ten t ions  even to  ge t  the  conference in  Nasrec to  

be  warned change a  ve ry  good henchman l i ke  Mah lobo on 

the  eve o f  the  conference.   I  was re-shuf f led  to  Energy on 

the  16 t h  o f  October  two months  be fore  the  e lec t i ons and  

In te l l igence opera tors ,  they w i l l  come here ,  they w i l l  g ive  

you some t ru th  and they w i l l  a lso  g ive  you some,  cer ta in  

l ies ,  and i t ’s  one o f  the  b iggest  issues,  tha t ’s  why we must  20 

suppor t  P res iden t  Ramaphosa,  inc lud ing  yourse l f  to  read  

In te l l igence o f  the  sys temat ic  …[ ind is t inc t ] .   One,  a round 

issues o f  po l i t i c i sa t ion  tha t  comes fa r  beyond ,  when 

In te l l igence was conce ived tha t  even cont inues today.   You 

can even see today there ’s  s t i l l  tens ions and a t  the  end o f  
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the  day,  I ’m not  immune f rom those par t i cu la r  i ssues but  I  

d id  on  the  best  o f  my ab i l i t y,  tha t  was –  I ’m  not  say ing  I  

was the  best  th ing  to  happen in  In te l l igence,  I  t r ied ,  

m ishaps happened a long the  way,  we t r ied  to  pu t  those –  

peop le  who wou ld  be  ab le  to  judge us  ove r  t ime to  say,  d id  

we do tha t  bu t  a l l  o f  them who came here ,  Mr  Pre tor ius ,  

they cou ld  no t  demonst ra te  even  the  …[ ind is t inc t ]  repor t ,  

even the  h igh  leve l  rev iew repor t ,  they  a l l  came and sa t  

here ,  th is  i s  what  we ’ re  be ing  to ld ,  th is  i s  what  we are  

be ing  to ld  bu t  when we sa id ,  g ive  us  ev idence,  g ive  us  10 

ev idence,  nobody  gave them ev idence.  

ADV PRETORIUS SC:    Wel l ,  le ts  jus t  dea l  w i th  tha t  i ssue,  

very  br ie f l y  i f  I  may.   The fac t  tha t  the re  is  no  

documenta t ion  to  your  sa t is fac t ion  to  suppor t  a  par t i cu la r  

averment ,  the  fac t  tha t  someone says,  I  went  persona l ly  to  

the  Min is te r ’s  o f f i ce  and gave R4.5mi l l ion  –  R4.51mi l l ion  to  

the  Min is te r,  the  fac t  tha t  there ’s  no  suppor t ing 

documenta t ion  tha t  sa t is f ies  you o r  repor t  o r  o ther  o f f i c ia l  

documenta t ion ,  does not  render  tha t  ev idence fa lse .  

MR MAHLOBO:    Wel l ,  you  know…[ in tervenes] .  20 

ADV PRETORIUS SC:    I t ’s  ev idence,  i t ’s  the  mos t  d i rec t  

fo rm o f  ev idence.  

MR MAHLOBO:    No,  you know Mr  Pre tor ius ,  I ’m  not  a  

lawyer,  I ’ ve  never  s tud ied  law,  bu t  I ’ ve  opera ted  a t  the 

h ighest  leve l ,  even in  admin is t ra t ion .   Ev idence tha t  i s  
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admiss ib le  i s  no t  a  hearsay,  i t  w i l l  answer  when,  where ,  

how and so  fo r th  bu t  th is  Commiss ion  is  no t  about  tha t  bu t  

immedia te ly  you  s ta r t  to  ventu re  in to  tha t  where  peop le  

they are  say ing  here  on  reco rd ,  I  can ’ t  reca l l  th is ,  I  can ’ t  

reca l l  th is ,  th is  i s  what  peop le ,  they were  say ing  to  you but  

desp i te  those reserva t ions about  …[ ind is t inc t ] ,  I  sa id ,  you 

know what ,  I  w i l l  he lp  th is  Commiss ion  because  i t ’s  our  

own c reat ion .   Even there  is  cer ta in  const ra in ts  I ’ ve  seen  

but  I ’ l l  he lp  bu t  l e t ’s  no t  –  even i f  you can go to  the  Cour t  

o f  law,  and you go and say these th ings,  you know how 10 

cour ts  work  bu t  I  don ’ t  want  to  ge t  in to  the  jugg le  o f  

debat ing  tha t .  

CHAIRPERSON:    Okay,  I  th ink ,  maybe i f  I  cou ld  jus t  pu t  i t  

th is  way.  I  th ink  Mr  Pre to r ius  i s  suggest ing  tha t  even i f  –  

even i f  there  i s  no  documentary  proof  o r  ev idence to  

suppor t  what  they say,  your  answer  i s ,  they  are  a l l  no t  

te l l ing  the  t ru th .   So,  he ’s  quest ion  is ,  i f  they  are  a l l  no t  

te l l ing  the  t ru th ,  i t  means they a re  fa lse ly  and de l ibera te l y  

g iv ing  fa lse  ev idence aga ins t  you.  So,  h is  quest ion  i s ,  why  

wou ld  so  many peop le  a l l  ta rge t  you to  g ive  fa lse  ev idence 20 

aga ins t  you.   He  wants  you to  ge t  a  chance to  dea l  w i th  

tha t  i ssue.  

MR MAHLOBO:    Cha i rperson,  you are  pu t t ing  i t  n ice ly,  

p robab ly  I  don ’ t  know why you are  unders tand ing  the  way 

you put  i t .   Cha i rperson have we ever  bo the red and asked  
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the  quest ion  about  some o f  these lapses.   Why w i l l  

someone a t  a  leve l  o f  a  Genera l  Manager  no t  fo l low  cer ta in  

sys temat ic  th ings  tha t  happen,  why wou ld  tha t  person do,  

knowing ly  so .   That ’s  one issue tha t  I  want  to  leave fo r  

your  own assessment .  Number  two,  on ly  two peop le ,  on ly  

two peop le  here ,  remember  I ’m  accused,  no t  by  ten  peop le ,  

someone i s  accus ing  me in  te rms  or  a  repor t .   Remember  

the  o ther  peop le  tha t  we are  dea l ing  w i th  i t ’s  no t  peop le  

tha t  they have dea l t  w i th  me.   There fore ,  don ’ t  say  i t ’s  ten 

bu t  a t  the  very  same t ime In te l l igence has a  b ig  component  10 

I ’m  not  go ing  to  t e l l  you  the  s t reng th  o f  numbers .  I f ,  ou t  o f  

the  In te l l igence Serv i ces  on ly  these numbers  are  coming 

and say th is ,  when you look –  I  do  maths,  I  do  s ta t s  and i f  

you look a t  i t  in  te rms o f  the  we igh t ,  what  does i t  mean?   

I ’m  say ing  to  you,  whether  i s  i t  me or  any o ther  Min is te r  

tha t  w i l l  fa l l  because o f  the  tox ic  env i ronment  tha t  i s  there ,  

on ly  perpet ra ted  by  few,  depend ing  on the  dynamics  tha t  

a re  happen ing  i n  the  count ry  in  the  po l i t i ca l  l i f e  o f  the  

count ry,  you w i l l  have prob lems.   Not  –  most  Min is te rs  tha t  

have gone there ,  they a l l  ra ise  issues,  and you ask  20 

yourse l ves,  what ’s  happen ing  even today they a re  s t i l l  

ra is ing  issues and i f  they  ra i se  issues,  i f  you  do  

d iagnost ic ,  what  a re  we dea l ing  w i th?   A re  we dea l i ng  w i th  

very  lousy Min i s te rs ,  ve ry  cor rup t  Min is te rs ,  the  answer  i s  

no ,  there  a re  fundamenta l  p rob lems the re  tha t ’s  why when 
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the  Pres idency say,  I ’m repurpos ing  th is  th ing ,  inc lud ing  

the  repor t  tha t  you ’ l l  pu t ,  you ’ l l  be  ab le  to  s ta r t  to  lay  a  

foundat ion ,  go ing  fo rward ,  on  how to  dea l  w i th  th is?  

ADV PRETORIUS SC:    Wel l ,  do  I  unders tand you to  be  

conced ing  o r  say ing  tha t  the re  a re  prob lems tha t  need to  

be  cor rec ted?  

MR MAHLOBO:    Wel l ,  I ’m  on record ,  I  sa id  In te l l igence 

Serv i ces ,  l i ke  any Government  Depar tments  the i r  p rob lems 

are  inherent .  

ADV PRETORIUS SC:    I ’d  jus t  l i ke  to…[ in tervenes] .  10 

MR MAHLOBO:    Even dur ing  my t ime they were  the re .  

ADV PRETORIUS SC:    I ’d  jus t  l ike  to  wrap th is  up  ve ry  

br ie f l y,  i f  I  may.   Seven w i tnesses have g iven d i rec t  o r  

ind i rec t  ev idence w i th  de l i very  o f  cash fo r  opera t iona l  

p ro jec ts  to  you persona l ly  o r  to  your  o f f i ces .   I  want  to  then 

–  tha t ’s  jus t  by  way o f  summary.   To  the  ex ten t  tha t  these 

peop le  are  opera t ives  why wou ld  they come to  g ive  fa lse  

ev idence,  pu t  the i r  jobs  a t  r i sk ,  the i r  employment  a t  r isk ,  

expose themse lves to  c iv i l  ou tcomes or  consequences or  

even cr im ina l  ou tcomes and consequences by  g i v ing  fa lse  20 

ev idence.    I  want  to  pu t  i t  to  you,  i t ’s ,  in  my v iew,  

inconce ivab le  tha t  they wou ld  do  so .  

MR MAHLOBO:    Wel l ,  in  an  o rd inary  wor ld  i t ’s  

inconce ivab le  bu t  in  an  In te l l igence wor ld  i t  can  happen 

and I  shou ld  no t  be  ab le  to  specu la te  –  you know,  one o f  
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the  th ings tha t  I ’ ve  a lways avo ided when I ’m here ,  I  don ’ t  

want  to  specu la te  about  peop le ’s  mot ives  bu t  I ’m  c lea r,  I  

know the  env i ronment  I  worked in  and I  know the  

characters  and what  the  issues they were  do ing  bu t  a t  the  

very  same t ime,  I  must  be  on  record ,  in  In te l l igence the re  

w i l l  a lways be robbed e lements  and there ,  there  a re  good 

men  and women who do the i r  job  d i l igent ly  bu t  there  are  

a lso  po l i t i c ians there  who are  ac tua l l y  po l i t i ck ing  and 

po l i t i cs  i s  po l i t i cs  here .  

ADV PRETORIUS SC:    I  a lso  want  to  pu t  i t  to  you,  f ina l l y  ,  10 

tha t  e i ther  the i r  ev idence is  s imp ly  co inc idence,  o r  they ’ve  

consp i red  together  to  g ive  fa lse  ev idence befo re  they 

came,  e i ther  o f  those are  improbab le .  

MR MAHLOBO:    Wel l ,  yourse l f ,  you have sa id  here ,  I  to ld  

you tha t  th is  In te l l igence Serv ices  are  no t  immune f rom the  

po l i t i cs  o f  the  ANC.  I  made an example  here ,  tha t  there  are  

peop le  bo th  in  the  In te l l igence Serv i ces  and  in  the 

movement  even everywhere  who th ink  tha t  some o f  us  are  

jus t  underhand.   The fo rmer  Pres ident  jus t  appo in ted  

peop le  who know noth ing ,  and we ’ re  jus t  be ing  used.   I  20 

was not  used,  I ’m  consc ious,  I ’m  a  pro fess iona l ,  I  ran  

Government  Baba Zondo,  I  ran  depar tments  where  I  go t  

c lean aud i ts  as  an  Accoun t ing  Off i ce r,  I  know 

admin is t ra t ion  and I  know po l i t i cs .  I  w i l l  no t  b reak the  law  

wi t t ing ly  o r  unwi t t ing ly  I  know but  a t  the  very  same t ime,  
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th is  p rocess te l l s  you about  the  k ind  o f  capac i ty  we have a t  

the  s ta te ,  the  k ind  o f  cer ta in  peop le  tha t  g ive  them the  

h ighest  respons ib i l i t y  where  they come and do  cer ta in  

funny th ings and they want  to  f ind  scapegoats ,  I  know the  

law and as  I  was even say ing ,  because everybody who 

came here ,  i t  was about  Pres ident  Zuma th is ,  P res ident  

Zuma th i s  and th is  youngsters  i s  h i red ,  I  even asked a  

s imp le  quest ion  to  you Cha i r.   Why w i l l  th is  Pres ident  

change a  t rus ted  conf idant  i f  he  wanted to  capture  the  ANC 

Nasrec.   Someone he thought ,  no ,  he ’s  so  p l iab le  tha t  he  10 

can do tha t .   Have we ever  though t ,  you know these  th ings 

Baba Zondo we must  a l so  be  ca re fu l  tha t  th is  Commiss ion  

must  never  be  seen to  be  unwi t t ing ly  p lay ing  to  the  games 

o f  po l i t i cs  tha t  a re  happen ing  ou ts ide?  You know there  

was an inc ident ,  Cha i rman Zondo,  where  the  count ry  –  the  

med ia  sa id  I ’m  be ing  dep loyed to  become the  Min is te r  o f  

Energy to  conc lude a  nuc lear  dea l .   Your  Commiss ion ,  

baba Zondo,  I  go t  subpoenaed by  your  Commiss ion  ear l ie r  

on  where  someone came and made soe funny ins inuat ing  

s ta tement  in  pass ing  w i thout  say ing  tha t  I  s igned a  nuc lea r  20 

dea l .  I  go t  a  subpoena here ,  when I  asked fo r  documents 

to  p repare ,  tha t  subpoena was w i thdrawn,  i t  sa id ,  i t  was 

sent  to  me er roneous ly.  I  had not  s igned any nuc lear  dea l ,  

bu t  the  count ry  knows tha t  I  s igned a  nuc lear  dea l ,  I  was  

the  Min i s te r  o f  Energy on ly  fo r  four  months .   I  on ly  
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f ina l i sed  the  in tegra ted  resource  p lan  fo r  th is  count ry,  I  

was a l so  ab le  to  f ina l i se  tha t  we  have an energy  summi t  

where  we look a t  how energy shou ld  do  tha t .  

 Even i t  was funny where  NGO took me to  cour t ,  

they  say to  cour t  tha t  I ’ ve  s igned a  nuc lear  dea l .   When 

we ’ re  a t  the  doors  o f  the  cour t  they sa id  le t  them produce  

ev idence they say,  no ,  no ,  no ,  they look a t  me,  they th ink  

I ’m  go ing  to  do  i t .   Th is  very  same th ing  th is  Commiss ion  

d id  where  peop le  come,  make a l legat ions  w i thout  

substance and you get  to  be  ca l led  here .   I  was  ca l led ,  10 

your  reco rds  w i l l  show i t  bu t  I ’m  not  ho ld ing  i t  aga ins t  th is  

and I ’m say ing  i t ’s  a  very  de l i ca te  ba lance tha t  th is  

Commiss ion  must  do  so  tha t  even  when we come to  use  

th is  p la t fo rm fo r  th ings o the r  than what  we are  t ry ing  to  do  

to  c leanse ou rse lves o f  the  issues o f  ma l feasance and  

cor rup t ion ,  tha t  we must  f igh t  bu t  a t  the  very  same t ime we  

use o the r  par t i cu la r  p la t fo rms to  dea l  w i th  o ther  peop le .  

ADV PRETORIUS SC:    In  fa i rness to  you I  must  pu t  one 

las t  quest ion ,  two las t  quest ions  and I ’m go ing  to  pu t  i t  

very  care fu l l y,  so  bear  w i th  me.  I f  i t  were  to  be 20 

argues…[ in te rvenes] .  

CHAIRPERSON:    We’ve  gone pas t  quar te r  to  ten .  

ADV PRETORIUS SC:    I  know bu t  in  fa i rness I  must  pu t  

th is .  

CHAIRPERSON:    Ja .  
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ADV PRETORIUS SC:    I f  i t  were  to  be  argues or  

suggested tha t  you had every  mot ive  to  deny the  

a l legat ions tha t  have been put  in  ev idence to  you because 

you wanted to  p ro tec t  you rse l f  f rom c r im ina l  sanct ions,  

what  wou ld  your  answer  be?  

MR MAHLOBO:    That ’s  no t  t rue ,  tha t ’s  no t  t rue ,  you know,  

as  I  was say ing  you are  an  inqu is i to r ia l  Commiss ion ,  bu t  

the  rea l i t y  i s  tha t  i f  anyone wants  to  open a  case,  le t  h im 

do tha t  bu t  a t  the  ve ry  same t ime,  why shou ld  I  ac tua l l y  

say  ce r ta in  th ings have happened when they ’ ve  no t  10 

happened when peop le  can ’ t  even reca l l ,  why shou ld  I  be 

fo rced to  say tha t  …[ ind is t inc t ] .  

ADV PRETORIUS SC:    The o ther  po in t  I ’d  l i ke  to  make fo r  

your  comment  i s  tha t  i t  appears  tha t  you have very  s t rong 

v iews about  the  need fo r  secrecy i n  opera t iona l  mat te rs ,  i s  

tha t  no t  a  poss ib le  reason fo r  deny ing  invo l vement  in  

opera t iona l  mat te rs?  

MR MAHLOBO:    You know,  i t ’s  no t  tha t  I  have  s t rong 

v iews,  jus t  know tha t  In te l l igence in  South  A f r i ca  i s  h igh ly  

regu la ted  tha t ’s  why I  took  the  t roub le  to  demons t ra te  to  20 

you where  peop le  come and create  an  impress ion  tha t  

peop le ,  they do  as  they p lease.   Th is  i s  h igh l y  regu la ted  

and the  issues o f  secrecy and in  te rms o f  the  doct r ine  o f  

In te l l igence,  In te l l igence is  a  t rade c ra f t ,  i t  works  in  a  

par t i cu la r  way.   I t ’s  no t  my v iew,  i t ’s  what  I  was 
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imp lement ing  in  l aw.   You know i f  I  was s t i ck ing  to  secrecy,  

I  was go ing  to  come here  and become funny when you ask  

me any opera t iona l  mat te r,  I  wou ld  have re fused to  answer.   

The on ly  th ing  I ’ ve  re fused to  do  is  when you s ta r ted  to  

d isc lose  names and ident i t ies  o f  peop le ,  bu t  I ’ ve  been very  

coopera t ing  here ,  he lp ing  you to  dea l  w i th  mat te rs  tha t ,  

o rd inar i l y,  I  shou ld  no t .   I  wou ld  have,  even re fused,  i f  I  

never  respected you and the  ANC and Pres ident  to  come 

and d iscuss In te l l igence mat te rs  i n  pub l i c  because  they ’ re  

no t  d iscussed in  pub l i c .  When a t  the  very  same t ime I  10 

par t i c i pa ted  in  a  h igh  leve l  rev iew pane l ,  bu t  I ’ ve  a lways  

been prepared to  come and accoun t ,  tha t ’s  what  I ’ ve  done.  

CHAIRPERSON:    I  th ink  we must  s top  now Mr  Pre tor ius .  

ADV PRETORIUS SC:    Yes,  Cha i r  Mr  Mah lobo d id  ind ica te  

tha t  he  wou ld  l i ke  a  m inute  or  two,  I  th ink  I ’ ve  reduced i t  

f rom f i ve  m inutes  to  a  m inute  or  two.  

CHAIRPERSON:    I s  here  anyth ing  you want…[ in tervenes] .  

ADV PRETORIUS SC:    . . . to  make some c los ing  remarks .  

CHAIRPERSON:    I f  there  i s  I  hope i t ’s  one or  two minutes .  

MR MAHLOBO:    No,  no ,  no  Cha i r,  i t ’s  jus t  to  convey my 20 

s incere  thanks to  you fo r  a l low ing me the  oppor tun i ty  to  

come here  and  respond to  a  number  o f  base less  

a l legat ions and be ing  very  fa i r.   You ’ve  been fa i r  w i th  your  

team,  I  must  a lso  t ry  to  thank Mr  Pre tor ius ,  I  know i t  was 

not  pe rsona l ,  we might  d i f fe r  on  ce r ta in  i ssues and –  bu t  i t  
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was a l l  in  the  sp i r i t  o f  ge t t ing  in fo rmat ion .   A t  the  very  

same t ime we need to  w ish  you we l l  Bab Zondo,  i t  i s  no t  an  

easy s i tua t ion ,  and we hope tha t  when you conc lude th i s  

work  [speak ing  in  vernacu lar ] .   We wi l l  look  a t  the  repor t  

when i t  comes a t  a  par t i cu la r  po in t  and then we w i l l  see  

because a l l  o f  us  we are  t r y ing  an  e f fo r t  to  he lp  our  

count ry,  bu t  whatever  we have done here  and peop le  tha t  

w i l l  come p lease  le t   us  hand le  the  mat te rs  o f  na t iona l  

secur i t y  w i th  the  sens i t i v i t y  i t  deserves,  and remember  

whatever  we are  do ing  he re  we are  be ing  watched and our  10 

re la t ionsh ip  w i th  o ther  peop le  in  the  wor ld  i s  very  

impor tan t ,  bu t  I  hope I  never  gave you t roub le ,  because I  

came here  in  sp i te  o f  some o f  the  admin i s t ra t i ve  bar r ie rs ,  

the  [speak ing  in  vernacu lar ]  I  must  thank my lega l  team 

there ,  Comrade Adon ias  and Comrade Ayanda desp i te  tha t  

I  was not  even g i ven money to  have lawyers  to  be  pa id  fo r  

documents  I  have sub jec ted  myse l f  here  as  my Pres ident  

has expected me to  do ,  and the  ANC,  we w i l l  have to  be  

ab le  jo in t l y  to  f ind  a  way to  suppor t  how to  s t rengthen our  

ins t i tu t ion ,  inc lud ing  In te l l igence Serv i ces ,  we w i l l  a lways 20 

be ava i lab le  to  make an input ,  bu t  a t  the  very  same t ime I  

am very  cogn isant ,  I  don ’ t  want  to  ru le  f rom the  grave,  I  

have done my pa r t ,  I  have se rved my count ry  to  the  best  o f  

my ab i l i t y.  

 I f  there  were  m is takes a long the  way I  w i l l  take  
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respons ib i l i t y,  bu t  where  peop le  accuse me fa lse l y  I  w i l l  

on t  agree,  [ speak ing  in  ve rnacu lar ] .  

CHAIRPERSON:    No thank you,  thank you fo r  ava i l ing  

yourse l f  Mr  Mah lobo.   We apprec ia te  i t  and as  ind i ca ted  i f  

there  are  any fu r ther  quest ions tha t  Mr  Pre to r ius  wou ld  

have l i ked  to  pu t  bu t  t ime d id  no t  pe rmi t  he  w i l l  send  

quest ions to  your  lega l  team and wou ld  ask  you to  respond  

to  them by way o f  an  a f f idav i t ,  bu t  thank you very  much fo r  

ava i l ing  yourse l f ,  thank you to  your  lega l  team for  the i r  

coopera t ion ,  thank  you Mr  Pre tor ius  and your  team,  thank 10 

you to  the  i nvest iga tors ,  thank you to  the  techn ic ians and  

to  the  s ta f f ,  I  thank a l l  o f  you fo r  your  perseverance fo r  us  

to  s i t  un t i l  th is  t ime,  and fo r  you r  coopera t ion ,  thank you 

very  much.     

MR MAHLOBO:    Thank you Cha i r.  

CHAIRPERSON:    We ad journ .  

MR MAHLOBO:    And I  s t i l l  need to  thank Mr  Pre tor ius ,  

thank you.  

CHAIRPERSON:    [ laugh ing ]  thank  you.  

REGISTRAR:    A l l  r i se .  20 

INQUIRY ADJOURNS TO 20 MAY 2021  


