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PROCEEDINGS RESUME ON 25 MARCH 2021  

CHAIRPERSON:    Good morn ing  Mr  Frank l in ,  good morn ing  

everybody.  

ADV FRANKLIN:   Good morn ing  Cha i r.  

CHAIRPERSON:   Yes are  we ready? 

ADV FRANKLIN:   Thank you Cha i r.   As  –  as  you know… 

CHAIRPERSON:   Yes.  

ADV FRANKLIN:   We cont inue today w i th  the  ev idence o f  

Mr  Symington.  

CHAIRPERSON:   Yes.  10 

ADV FRANKLIN:   Be fore  we do tha t  Cha i r.  

CHAIRPERSON:   Yes.  

ADV FRANKLIN:   I  had in fo rmed you ear l ie r  o f  an 

app l i ca t ion  brought  by  the  S ta te  Secur i t y  Agency in  respect  

o f  the  ev idence to  be  led  by  Mr  Loggerenberg  a f te r  Mr  

Symington.   There  have been  numerous in te rchanges 

between the  pa r t ies  and a  reso lu t i on  has been rece ived –  

reached ra ther  wh ich  obv ia tes  the  need fo r  the  app l i ca t ion  

to  be  argued.  

 Counse l  fo r  the  SSA is  here  and has asked the  20 

commiss ion ’s  indu lgence to  p lace  on record  a t  th is  po in t  

tha t  the i r  a t t i tude so  tha t  he  can then be excused 

thereaf te r.    

 I  unders tand tha t  the  representa t ives  fo r  Mr  Van 

Loggerenberg  wou ld  s im i la r ly  l i ke  to  p lace  cer ta in  mat te rs  
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on  reco rd  i f  you  a l low them to  do  so  a f te r  the  SSA.  

CHAIRPERSON:   Okay before  I  a l low the  SSA I  jus t  w ish  to  

announce tha t  a t  2 :00pm th is  a f te rnoon I  w i l l  make a  pub l i c  

s ta tement  about  the  events  o f  Tuesday even ing  in  th is  

commiss ion  th is  past  Tuesday dur ing  the  even ing  sess ion  

o f  the  commiss ion .  

 That  w i l l  be  a t  two o ’c lock  a t  th is  venue.   Okay 

a l r igh t  –  and then a lso  I  jus t  need to  ment ion  to  you Mr  

Frank l in  and a l l  counse l  and lega l  representa t i ves  present  

and the  w i tnesses tha t  we w i l l  take  an  ear l y  lunch today a t  10 

ha l f  past  twe lve  bu t  we w i l l  resume a t  two.  

ADV FRANKLIN:   Thank you Cha i r.    

CHAIRPERSON:   Thank you.   Counse l  fo r  the  SSA can  

then address me.  

UNKNOW N COUNSEL:   Good morn ing  Cha i rpe rson.  

CHAIRPERSON:   Good morn ing .  

UNKNOW N COUNSEL:    Cha i rperson I  made an appearance  

yesterday.  

CHAIRPERSON:   Yes.  

UNKNOW N COUNSEL:    On beha l f  o f  Mr  Loy i so  Ja f ta  20 

CHAIRPERSON:   Yes.  

UNKNOW N COUNSEL:    Who is  t he  ac t ing  D i rec tor  Genera l  

o f  the  SSA.   Cha i rpe rson majo r i t y  o f  what  has been  sa id  by  

my lea rned co l league is  cor rec t .  There  has been numerous 

engagement  and  exchanges tha t  necess i ta ted  tha t  the  
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who le  app l i ca t ion  tha t  was brought  be fore  th i s  commiss ion  

shou ld  be  not  IU ’d  or  the  mot ion  moved however  my c l ien t  

has cer ta in  d isqu ie ts  tha t  I  am under  i ns t ruc t ion  to  

vent i la te  in  the  commiss ion .  

 Cha i rperson the  need fo r  us  to  en ter  an  appearance  

in  these proceed ings was f i rs t l y  p remise  on a  

const i tu t iona l i sm.  

 Cha i rperson the  fundamenta l  const i tu t iona l  p r inc ip le  

i s  tha t  an  ind iv idua l  can do any th ing  bu t  tha t  wh ich  i s  

fo rb idden by  law.  Whereas the  government  can do noth ing  10 

but  tha t  wh ich  is  au thor i sed by  law.   So th is  i s  a  t r i te  

p r inc ip le  o f  the  law.  So now the  ac t ing  Genera l  o f  SSA 

deemed i t  p ruden t  to  b r ing  th is  Honourab le  commiss ion  to  

cer ta in  p r inc ip les  o f  the  law  necess i ta ted  by  the  

app l i ca t ion .  

 I f  I  d i rec t  th is  Honourab le  Commiss ion  to  

In te l l igence Serv i ces  Act  65  o f  2002 pa r t i cu la r ly  Sect ion  4  

wh ich  has –  wh ich  reads as  fo l lows:  

“A D i rec to r  Genera l  must  as  fa r  as  i t  

reasonab ly  p rac t i cab le  take  s teps to  ensure  20 

tha t  ident i t y  o f  members  o f  the  agency are  

pro tec ted  f rom unauthor ised d i sc losure . ”  

 Equa l l y  so  Cha i rperson Sect ion  26  o f  the  same Ac t  

reads as  fo l lows:  

“A pe rson commi ts  an  o f fence i f  he  or  she  
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no t  be ing  a  member  by  words,  conduct  o r  

demeanour  p re tends tha t  he  or  she is  a  

member  encourages a  member  no t  to  car ry  

ou t  h is  o r  her  du ty  to  per fo rm any ac t  in  

conf l i c t  w i th  h is  o r  her  du ty. ”  

 Now Sect ion  26 .1 .a .  333 says:  

“A pe rson commi ts  an  o f fence i f  he  or  she  

d isc loses c lass i f ied  in fo rmat ion  or  mater ia l  

en t rus ted  to  h im or  her  by  the  D i rec tor  

Genera l  o r  a  member  w i thout  the  10 

permiss ion  o f  the  D i rec tor  Genera l . ”  

 Cha i rperson equa l ly  so  wh ich  is  leg is la t ion  tha t  we 

deem f inds app l i ca t ion  in  th is  s i tua t ion  is  Sect ion  4  o f  the  

Pro tec t ion  o f  In fo rmat ion  Act  No  84 o f  1982 and  fo r  the 

record  in  fac t  le t  me jus t  qu ick l y  go  take  i t  f rom 

ju r isp rudence wh ich  is  now estab l i shed in  our  cour ts  in  the  

Min is te r  o f  S ta te  Secur i t y  versus the  Pub l ic  Pro tec tor  th is  

i s  a  recent  judgment  Cha i rperson i f  th is  commiss ion  wants  

tha t  I  shou ld  g i ve  i t  a  fu l l  c i ta t ion  I  w i l l  be  g lad  to  do  so .  

 Now the  genera l  p r inc ip le  i s  tha t… 20 

CHAIRPERSON:   No,  no  do  not .  –  no  do  not  do  –  do  not  do  

so .   Do not  do  so .   How much t ime shou ld  I  g i ve  you to  

make your  address?  

UNKNOW N COUNSEL:  The las t  –  pe rhaps about  f i ve  

m inutes  I  w i l l  be  done.  
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CHAIRPERSON:   F ive  m inutes  more  okay a l r igh t .  

UNKNOW N COUNSEL:    F ive  m inutes  more .    

CHAIRPERSON:   Okay a l r igh t .  

UNKNOW N COUNSEL:  I f  the  Cha i rperson goes to  paragraph  

17 o f  the  judgment  Cha i rpe rson w i l l  see  in  quota t ion  a t  

parag raph 17 page 10 o f  the  judgment  i t  say :  

“Jus t  because a  secre t  document  a l ready is  

in  the  pub l i c  domain  does not  jus t i f y  i t s  

fu r ther  d i sc losure  by  an  o rder  o f  th is  cour t . ”  

 Th is  i s  now the  judgment  tha t  came out  recent ly.  10 

Cha i rperson now when I  looked  a t  the  a f f idav i t  o f  the 

w i tness tha t  i s  about  to  tes t i f y  par t i cu la r l y  a t  parag raph 83.  

CHAIRPERSON:   The one who w i l l  tes t i f y  a f te r  the  one  

who is  about  to  tes t i f y?  

UNKNOW N COUNSEL:  To  be  prec i se ly  Mr  Van Loggerenberg  

Cha i rperson.  

CHAIRPERSON:   Ja .   Hm.  

UNKNOW N COUNSEL:   Cha i rperson th is  i s  what  he  says a t  

parag raph 83 o f  h is  a f f idav i t  and I  quote .  

“ I  have a lways been and remain  ab le  and  20 

w i l l i ng  to  imp l ica te  persons f rom the  h ighest  

o f f i ce  o f  the  land to  Min i s te rs ,  Deputy  

Min is te rs ,  Po l i t i c ians,  Sen ior  S ta te 

Off i c ia ls ,  Po l i t i ca l l y  connected persons,  b ig  

bus iness and execut ive  the  o f f i cers  o f  the  
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const i tu t iona l  ove rs igh t  bod ies ,  members  o f  

Par l iament ,  head o f  s ta te  organs,  law  

enforcement  o f f i c ia ls ,  secre t  agents  and 

opera t ives  o f  the  s ta te  and many ent i t ies  

reg i s te red both  in  South  A f r i ca  and  

e lsewhere  in  the  wor ld .   However  I  do  so  – I  

need to  be  permi t ted  by  law by spec i f i ca l l y  

SARS and the  S ta te  Secur i t y  Agency and  

Po l ice  Cr ime In te l l igence to  do  so .  The 

a f fo rded access to  records  tha t  I  know o f  10 

par t i c i pa ted  in  compi l ing  and oversaw,  be  

a f fo rded access to  w i tnesses whom I  know 

by name and worked w i th  over  the  years  

who I  know and w i l l  be  ab le  to  cor robora te . ”  

 Now i f  I  want  to  t idy  up  my submiss ions 

Cha i rperson today I  w ish  to  s ta te  the  fo l low ing:  

 Notw i ths tand ing  the  lega l  p r inc ip les  tha t  I  have 

g iven to  the  commiss ion  the  found ing  –  the  a f f idav i t  

submi t ted  by  Mr  Van Loggerenberg  in  these proceed ings 

par t i cu la r l y  the  3 .3  tha t  I  have been g i ven by  my c l ien t  I  20 

w i l l  no t  ment ion  the  names because these are  some o f  the 

names tha t  a re  pro tec ted .    

 Now i f  one has regards to  parag raph 4  a t  the  end i t  

says :  

“The fu l l  s ta tement  o f  Mr  Van Loggerenberg  
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w i l l  be  up loaded on  the  Commiss ion ’s  

webs i te  as  soon as  00 :07:00.   The 

t ranscr ip ts  w i l l  be  up loaded da i l y. ”  

 Now I  am mindfu l  o f  the  fac t  tha t  we have reached a  

consensus where  we say the  names par t i cu la r l y  be long ing  

to  the  l i s t  p rov ided by  Mr  Loggerenberg  w i l l  be  redacted.    

 The quest ion  now tha t  remains  is  tha t  what  happens  

to  those tha t  has a l ready been d isseminated th rough 3 .3  

le t te rs?   They s t i l l  remain  in  the i r  o r ig ina l  fo rm.  

 Cha i rperson I  do  no t  make th is  submiss ion  very  10 

l igh t l y.   My ins t ruc t ion  is  tha t  in  i t s  o r ig ina l  fo rm the  

a f f idav i t  tha t  was  f i le  by  Mr  Van Loggerenberg  is  in  b reach 

o f  Sect ion  26  o f  the  In te l l igence  Serv ices  Act  and th is  

Honourab le  Commiss ion  cannot  be  used as  an  ins t rument  

to  countenance such behav iour  and I  hope and th is  i s  my  

c l ien t ’s  ins t ruc t ion  tha t  an  invest iga t ion  w i l l  be 

commiss ioned to  s tay  –  to  know exact ly  under  what  

c i rcumstances was the  names a l lowed to  be  –  to  f ind 

themse lves in  the  a f f idav i t .  

 These are  my on ly  concerns as  fa r  as  my c l ien t  i s  20 

concerned.   As  I  sa id  on  the  Not ice  o f  Mot ion  there  are  two 

prayers  tha t  I  requested one o f  wh ich  is  ev idence in  

camera  and the  second o f  wh ich  is  the  redact ion  o f  names.  

 As  I  have s ta ted  Cha i rperson tha t  there  i s  no  l onger  

a  need fo r  us  to  par t i c i pa te  and in  fac t  the  las t  i ssue was 
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inso fa r  as  the  Ru le  3 .3  my unders tand ing  o f  the  Ru les  o f  

the  Commiss ion  Cha i rperson i f  you a l low me is  tha t  3 .3  has 

a  be fo re  –  i f  perhaps fo r  the  record  I  need to  read the  ru le  

i t se l f .   I t  says :  

“ I f  the  commiss ion ’s  lega l  team in tends to  

p resent  to  the  commiss ion  a  w i tness whose  

ev idence imp l ica tes  or  may  imp l ica te  

another  pe rson i t  must  and th is  i s  now cast  

in  perempto ry  measures th rough the  

secre tary  o f  the  commiss ion  no t i f y  the  10 

person in  wr i t ing  w i th in  a  reason t ime 

before . ”  

 So now my unders tand ing  is  tha t  the  commiss ion  

has gone th rough  the  a f f idav i t  o f  Mr  Van Loggerenberg  and  

the  ana lys is  was  tha t  none o f  ou r  c l ien ts  o r  none  o f  our  

members  a re  imp l ica ted  o therwise  had they  been  

imp l ica ted  they wou ld  have then rece ived the  3 .2  Not ices .  

–  3 .3  I  beg your  pardon Cha i rperson.  

 Cha i rperson i f  there  i s  anyth ing  e lse  tha t  you need 

me to  address tha t  i s  the  submiss ion  o r  tha t  i s  my 20 

ins t ruc t ion  as  fa r  as  my c l ien t  i s  concerned.  

CHAIRPERSON:   No tha t  i s  f ine ,  no  the re  i s  no th ing  than  

you ve ry  much.  

UNKNOW N COUNSEL:    Thank you Cha i rperson.  

CHAIRPERSON:   Thank you.   And then is  i t  Counse l  fo r  Mr  
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Van Loggerenberg?  

UNKNOW N COUNSEL:    Morn ing  Cha i r.  

CHAIRPERSON:   Good morn ing .  

UNKNOW N COUNSEL:    Cha i r  I  w i l l  be  ve ry  b r ie f .  

CHAIRPERSON:   Yes.  

UNKNOW N COUNSEL:    Mr  Van Loggerenberg  has requested  

tha t  I  make the  fo l low ing po in ts  wh ich  w i l l  be  in  response  

to  what  my co l league has a l ready fo rward .  

 The f i rs t  po in t  Cha i r  i s  tha t  Mr  Van Loggerenberg  

has a t  a l l  t imes been both  cogn isant  o f  and respect fu l  o f  10 

the  leg is la t ion  govern ing  the  opera t ions o f  the  SSA.  

 The second po in t  i s  tha t  the  names tha t  have been 

ment ioned in  h is  a f f idav i t  have in  the  main  a l l  been  in  the  

pub l i c  domain  fo r  c lose  to  a  decade both  th rough cour t  

p rocess and th rough media  coverage.  

CHAIRPERSON:   Hm.  

UNKNOW N COUNSEL:    Mr  Van Loggerenberg  took great  

care  to  on ly  name those who have  been l i s ted  in  the  pub l i c  

domain .   He goes  fu r ther  to  s ta te  tha t  he  cou ld  name many 

more  bu t  due to  the  fac t  tha t  those ident i t ies  have not  ye t  20 

been exposed he has taken every  caut ion  to  avo id  

d isc los ing  the i r  ident i t ies .  

 The th i rd  th ing  i s  tha t  Mr  Loggerenberg  d id  no t  go  

ou t  purposefu l l y  to  seek out  these ind iv idua ls .   The  

ev idence presented by  h im came to  h is  knowledge over  
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t ime th rough the  ac t ions o f  these very  opera t ives .  

 Fur thermore  whenever  these ac t i ons came to  h i s  

knowledge he took ex t reme care  to  in fo rm the  SSA and to  

p ro tec t  the  SAA as best  as  he  cou ld .  

 Mr  Van Loggerenberg  a l so  does not  seek to  ta rn ish  

the  en t i re  SSA tha t  i s  most  cer ta in ly  no t  h is  in ten t ion .   He 

is  mere l y  adv is ing  the  commiss ion  o f  those opera t i ves  who 

he deems i t  appropr ia te  fo r  the  commiss ion  to  be  aware  o f .  

 When Mr  Van Loggerenberg  rece ived the  app l i ca t ion  

f rom the  SSA Cha i r  i t  was he who  in i t ia ted  the  d ia logue to  10 

say le t  us  reach a  compromise ,  le t  us  redact  those  names.   

I  persona l ly  Mr  Van Loggerenberg  sa id  w i l l  go  th rough my 

a f f idav i t  redact  the  names and inse r t  pseudonyms.    

CHAIRPERSON:   Hm.  

UNKNOW N COUNSEL:    The las t  po in t  Mr  Van Loggerenberg  

w ishes me to  make Cha i r  i s  tha t  wh i l s t  he  is  aware ,  

cogn isant  and respect fu l  o f  leg is la t ion  he  does not  be l ieve  

tha t  leg is la t ion  can ever  be  used by  ind iv idua ls  to  p ro tec t  

o r  to  c lo the  them f rom any un lawfu l  behav iour  tha t  they 

may have been gu i l t y  o f .   Thank you Cha i r.  20 

CHAIRPERSON:   Thank you.   P lease san i t i se  the  pod ium 

aga in .   Yes Mr  Frank l in .  

ADV FRANKLIN:   Thank you Cha i r.   I  have noth ing  to  add 

on the  SSA issue.  

CHAIRPERSON:   Yes.  
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ADV FRANKLIN:   And w i th  your  leave may we cont inue  

w i th  the  ev idence  o f  Mr  Symington? 

CHAIRPERSON:   Yes le t  us  do  so .   Good morn ing  Mr  

Symington.  

MR SYMINGTON:   Good morn ing  Cha i r.  

CHAIRPERSON:   The oath  you took yeste rday o r  

a f f i rmat ion  wh ichever  i t  was w i l l  con t inue to  app ly  th is  

morn ing .  

MR SYMINGTON:   Thank you Cha i r.  

CHAIRPERSON:   Okay.   Okay you may proceed Mr  10 

Frank l in .  

ADV FRANKLIN:   Thank you Cha i r.   Mr  Symington we  

conc luded w i th  your  main  a f f idav i t  yes te rday what  I  wou ld  

l i ke  to  do  th i s  morn ing  is  pu t  fu r ther  a f f idav i t s  to  you and  

get  you r  comment  on  cer ta in  i ssues.   P lease wou ld  you get  

be fore  you the  f i le  wh ich  i s  –  the  bund le  wh ich  is  SARS03.   

You have tha t?  

MR SYMINGTON:   Yes.  

ADV FRANKLIN:   And wou ld  you p lease tu rn  to  page 659.   

That  i s  an  a f f idav i t  wh ich  runs to  page 697 p lease  look a t  20 

page 697?   

CHAIRPERSON:   697 you sa id?  

ADV FRANKLIN:   That  i s  cor rec t .  I  am sor ry  I  have taken 

you too  fa r.   I t  i s  in  fac t  page 688.   You have tha t?  

MR SYMINGTON:   Yes.  
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ADV FRANKLIN:   I t  i s  –  re f lec ts  tha t  th is  a f f idav i t  was  

deposed to  by  you on the  24 t h  o f  February  2021 can you  

conf i rm tha t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   And do you  conf i rm the  t ru th  and  

accuracy o f  th is  a f f idav i t  wh ich  is  descr ibed as  a f f idav i t .  

CHAIRPERSON:   I  am sor ry  Mr  Frank l in  d id  you say page  

688?  

ADV FRANKLIN:   Cor rec t .    

CHAIRPERSON:   On 688 I  do  no t  have an a f f idav i t  I  have  10 

got  a  p ic tu re  o f  somebody Off i cer  Kush lo .  

ADV FRANKLIN:   I s  the  –  i s  the  Cha i r  look ing  a t… 

CHAIRPERSON:   I  am hav ing  SARS Bund le  2 .  

ADV FRANKLIN:   No 3 .  

CHAIRPERSON:   Oh okay.    

ADV FRANKLIN:   Do you have  tha t  Cha i r?   Jus t  to  

o r ien ta te  you the… 

CHAIRPERSON:   I  have got  688 is  the  page? 

ADV FRANKLIN:   Yes tha t  i s  the  las t  o f  the  a f f idav i t .  

CHAIRPERSON:   Okay.  20 

ADV FRANKLIN:   And i t  beg ins  a t  page 659.  

CHAIRPERSON:   Okay.  

ADV FRANKLIN:   And i t  i s  ca l led  A f f idav i t  in  Rep ly  by  Mr  

Symington.  

CHAIRPERSON:   Okay I  have go t  the  las t  page o f  tha t  
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a f f idav i t .  

ADV FRANKLIN:   Thank you and  Mr  Symington you have  

conf i rmed the  t ru th  and accuracy o f  the  contents  o f  tha t  

a f f idav i t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   Cha i r  Mr  Symington ’s  main  a f f idav i t  was 

Exh ib i t  WW3 may I  ask  tha t  th is  a f f idav i t  in  rep ly  be  

admi t ted  in to  the  record  as  Exh ib i t  WW3.1?  

CHAIRPERSON:   The a f f idav i t  –  oh  tha t  a f f idav i t  s ta r ts  a t  

659 is  tha t  r igh t?  10 

ADV FRANKLIN:   Cor rec t .  

CHAIRPERSON:   Okay.   You suggested i t  shou ld  be  WW? 

ADV FRANKLIN:   3 .1  Cha i r.  

CHAIRPERSON:   Okay the  a f f idav i t  o f  Mr  Johan  Dan ie l  

V lok  Symington s ta r t ing  a t  page 659 w i l l  be  admi t ted  as  an  

exh ib i t  and w i l l  be  marked as  Exh ib i t  WW3.1 .  

ADV FRANKLIN:   Thank you Cha i r.   Can I  take  you to  your  

a f f idav i t  p lease Mr  Symington and par t i cu la r l y  paragraph 5  

on  page 660?  You say there  tha t  var ious pe rson imp l ica ted  

in  your  main  a f f idav i t  wh ich  we went  th rough yesterday 20 

were  du ly  no t i f ied  o f  such by  the  commiss ion  and some 

have e lec ted  to  f i le  a f f idav i t s  in  response to  cer ta in  

a l legat ions in  your  main  a f f idav i t  and you were  prov ided 

w i th  the  a f f idav i t s  deposed to  by  four  named persons and 

they are  I  w i l l  j us t  use  the  surname fo r  purposes  o f  th is  
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exerc ise .   Rapho lo ,  Visse r,  Maphake la  and Moth le  i s  tha t  

cor rec t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   You a lso  say in  your  a f f idav i t  tha t  fo r  

purposes o f  respond ing  to  those s ta tements  you consu l ted  

w i th  var ious SARS employees.   You say tha t  in  pa rag raph 

13 on page 662.   I s  tha t  cor rec t?  

MR SYMINGTON:   Yes S i r  I  d id .  

ADV FRANKLIN:   And you conf i rm tha t  on  the  29 t h  o f  

January  2021 and  fo r  purposes o f  compi l ing  th is  a f f idav i t  in  10 

rep l y  you consu l ted  w i th  SARS employees once aga in  I  w i l l  

j us t  use  the  surnames Mr  K ingon fo rmal ly  ac t ing  

Commiss ioner  o f  SARS and cu r ren t ly  head o f  s takeho lder  

engagement .   B roughton Ch ie f  L i t iga t ion  Off i ce r  o f  SARS.   

Nkab inde Lega l  Spec ia l i s t  and  Mos i the  a lso  a  Lega l  

Spec ia l i s t .   I s  tha t  cor rec t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   And you p rocured a  conf i rmatory  

a f f idav i t s  where  necessary  to  conf i rm what  they to ld  you a t  

tha t  meet ing?  20 

MR SYMINGTON:   Yes Cha i r  I  d id .  

ADV FRANKLIN:   What  you have  done then is  you have  

taken each o f  the  a f f idav i t s  in  tu rn  and you have g iven your  

response to  i t  and I  wou ld  l i ke  to  s imp ly  h igh l igh t  some o f  

the  pa ragraphs in  your  a f f idav i t .   P lease look a t  page 661?   
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There  is  a  head ing  Response to  Moth le ’s  a f f idav i t  and jus t  

to  remind the  Cha i r  Mr  Moth le  i s  the  a t to rney who  

conducted the  inqu i ry  in to  your  g r ievance aga ins t  Mr  Ti t i ,  

i s  tha t  cor rec t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   A l r igh t  p lease look then a t  pa ragraph 14 

–  parag raph 14 I  unders tand to  be  a  summary o f  what  you  

were  adv ised by  the  SARS representa t i ves  w i th  whom you  

consu l ted ,  i s  tha t  cor rec t?  

MR SYMINGTON:   On 14 yes.  10 

ADV FRANKLIN:   On page 662.  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   Cou ld  I  p lease ask  you to  look  a t  

parag raph 14.6?  Now you to ld  the  commiss ion  yesterday 

tha t  there  had been a  repor t  tha t  had been drawn up by  Mr  

Moth le  in  wh ich  he  had essent ia l l y  uphe ld  your  ve rs ion  o f  

events  and found  tha t  there  was fau l t  on  the  par t  o f  Mr  Ti t i  

and tha t  an  inqu i ry  shou ld  be  convened in  re la t ion  to  Mr  

Ti t i ’s  conduct .   I s  tha t  cor rec t?  

MR SYMINGTON:   Yes Cha i r.  20 

ADV FRANKLIN:   You a lso  exp la ined tha t  somet ime  

thereaf te r  and I  th ink  you sa id  e f fec t i ve l y  ou t  o f  the  b lue  

you then rece ived an addendum repor t  and  in  the 

addendum repor t  fo r  the  f i rs t  t ime your  conduct  had been  

sc ru t in ised and  you were  found to  have commi t ted  
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m isconduct ,  i s  tha t  cor rec t?  

MR SYMINGTON:   Yes Cha i r  indeed.  

ADV FRANKLIN:   A l r igh t  so  i f  you  wou ld  look then a t  

parag raph 14.6  a t  page 663 you summar ise  here  what  you  

were  to ld  by  the  SARS o f f i c ia ls  w i th  whom you consu l ted ,  

i s  tha t  r igh t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   I f  I  may then jus t  take  you th rough i t .   In  

summary:  

“1 .  A f te r  he  submi t ted  h is  f i rs t  repor t  Moth le  10 

was ca l led  to  a  meet ing  he ld  a t  SARS 

o f f i ces .  

2 .  Moth le  was to ld  tha t  he  had  

misunders tood the  ins t ruc t ions .   He 

d isputed th i s .  

 3 .  He was ins t ruc ted  by  R  Mokoene  

together  w i th  Lebe lo  to  p repare  an  

add i t iona l  repor t  wh ich  a l so  dea l t  w i th  my 

behav iou r.   He was express l y  po in ted  to  the  

issue o f  my swear ing  as  an  issue to  repor t  20 

on  in  the  supp lementary  repor t .  

4 .  He requested  a  le t te r  about  how he  

misunders tood the  ins t ruc t ions bu t  never  

rece ived such a  l e t te r.  

5 .  A f te r  leav ing  he  shared h i s  d iscomfor t  
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about  the  ins t ruc t ions in  a  d iscuss ion  w i th  

Rapho lo  and  

6 .  Wi th  regard  to  the  addendum repor t  no  

add i t iona l  ev idence was obta ined  pr io r  t o  

reach ing  the  conc lus ions  and  

recommendat ions . ”  

Can you conf i rm tha t  i s  an  accura te  summary o f  what  was 

to ld  to  you by  the  SARS o f f i c ia ls?  

MR SYMINGTON:   Yes Cha i r  indeed.  

ADV FRANKLIN:   Then i f  I  cou ld  ask  you to  tu rn  to  10 

paragraph 21 on page 666 th i s  i s  s t i l l  par t  o f  your  de ta i led  

response to  Mr  Moth le ’s  a f f idav i t ?    And p lease tu rn  to  

parag raph 21.3?  And th is  i s  what  you say:  

“The f i rs t  repor t  …”  

CHAIRPERSON:   I s  tha t  parag raph 21.3?  

ADV FRANKLIN:   Cor rec t  on  page 667 Cha i r.  

CHAIRPERSON:   Okay thank you.  

ADV FRANKLIN:   Do you have tha t  Mr  Symington?  

MR SYMINGTON:   Yes.  

ADV FRANKLIN:    20 

“The f i rs t  repor t  can ha rd l y  be  sa id  to  be  

incomple te  or  inadequate  th i s  i s  most  l i ke l y  

why Moth le  in i t ia l l y  res i s ted  ins t ruc t ions to  

“expand”  on  h i s  f i rs t  repor t .   Unfor tunate ly  

the  i r res i s t ib le  in fe rence to  be  d rawn f rom 
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the  fac ts  i s  tha t  Mr  Moth le  was pressur ised  

in te r  a l ia  by  R  Mokoene and Lebe lo  to  

f rame me fo r  m isconduct  and  tha t  he  

u l t imate ly  buck led  under  th is  p ressure  and  

produced the  addendum repor t .   The so le  

purpose o f  wh ich  was to  jus t i f y  SARS tak ing  

d isc ip l ina ry  ac t ion  aga ins t  me. ”  

Now you have –  you have reached a  –  a  ser ious 

conc lus ion  there  perhaps you can p lease e luc ida te  fo r  the 

Cha i r  what  i t  i s  tha t  leads you to  th is  conc lus ion  tha t  the  10 

addendum repor t  was p lanned pure ly  a t  f raming you? 

MR SYMINGTON:   Cha i r  so  I  need to  go  s l igh t ly  back in  

sequence and maybe s tar t  o f f  where  I  was in i t ia l l y  in fo rmed  

by  SARS tha t  an  –  tha t  Mr  Moth le  wou ld  be  appo in ted  to  

invest iga te  my gr ievance aga ins t  Mr  Ti t i .  

 A t  –  i t  was made very  c lear  a f te r  I  have asked what  

the  Terms o f  Reference wou ld  be  fo r  an  invest iga t ion .   I t  

was made very  c lear  to  me and by  way o f  emai l  wh ich  is  in  

one o f  my annexures tha t  the  invest iga t ion  w i l l  be  

focuss ing  on  the  gr ievance wh ich  I  lodged aga ins t  Mr  Ti t i .  20 

 And on tha t  bas i s  the  invest iga tor  Mr  Moth le  

produced a  repor t  da ted  31 May 2017 and then handed to  

me I  th ink  on  the  11 t h  o f  May o f  tha t  yea r.  

 And the  repor t  in  fac t  went  in to  my gr ievance 

invest iga ted  i t ,  in te rv iewed me extens ive ly,  in te rv iewed Mr  
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Ti t i  more  than once and as  a  resu l t  the  repor t  what  was –  

wh ich  was then p roduced to  SARS found tha t  my gr ievance  

was in  fac t  va l id .  

 And then a  ser ies  o f  in te rvent ions wh ich  happened 

beh ind  the  scenes wh ich  we la te r  found out  about  v ia  

emai ls  tha t  were  prov ided to  me by SARS f rom the  SARS 

emai l  se rve r.   I t  was then found tha t  a  meet ing  was he ld  

be tween SARS representa t i ves  and Mr  Moth le  where  Mr  

Moth le  was in  e f f ec t  p ressur ised by  SARS to  –  to  change 

the  ou tcome o f  h is  repor t  and  he then execu ted tha t  10 

hes i tan t ly  so  and he expressed h i s  –  how he fe l t  about  i t .  

 He uses the  word  hes i tan t ly  I  am say ing  uneth i ca l l y  

then went  back used the  exact  same fac ts  exonera t ing  Mr  

Ti t i  and recommended four  very  ser ious d isc ip l ina ry  

charges aga ins t  me.  

 Now no one ever  la id  any –  a  compla in t  about  me .   

Not  my l ine  manager  Mr  Louw,  no t  Mr  Ti t i ,  no  one f i led  any 

gr ievance aga ins t  me ye t  tha t  was then the  ou tcome.  

 And –  so  –  and tha t  led  me to  the  conc lus ion  tha t  

there  was on ly  one reason tha t  the  second repor t  o r  the  20 

addendum to  the  f i rs t  repor t  was asked fo r  and tha t  was to  

e f fec t i ve l y  remove me out  o f  SARS because when you look 

a t  those d i sc ip l inary  charges each  o f  them is  I  was  found 

gu i l t y  wh ich  by  the  way I  wou ld  no t  have been –  bu t  i f  so  

any one o f  them wou ld  have led  to  my immedia te  d i smissa l  
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ou t  o f  SARS.   No  o ther  warn ing  le t te rs  o r  anyth ing  l i ke  tha t  

and tha t  i s  what  led  me to  th is  Cha i r.  

ADV FRANKLIN:   Thank you then p lease look a t  21 .4  on  

page 667 what  you have done the re  is  to  d raw the  Cha i r ’s  

a t ten t ion  to  the  in t roduct ion  to  the  addendum repor t  and  

you say tha t  the  word ing  o f  tha t  in t roduct ion  suppor ts  the  

in fe rence in  the  preced ing  sub-paragraph.   The word ing  is  

a t  page 667 and i t  i s  as  fo l lows:  

“1 .4  Fo l lowing the  e luc ida t ion  o f  the  Terms o f  

our  mandate  we accept  tha t  the  add i t iona l  10 

e lements  o f  the  inc ident  tha t  requ i res  spec i f i c  

invest iga t ion  and  recommendat ion  inc lude in te r  

a l ia   

1 .  The apparent  b reach o f  the  

employer /employee t rus t  re la t ionsh ip  by  

Symington.  

2 .  An ana lys is  o f  the  content  o f  the  aud io  and 

v ideo record ings  re leased to  the  med ia  to  

es tab l i sh  the  t rue  in ten t  o f  the  pro tagon is t s  

(Symington and  Ti t i )  and the  ac tua l  20 

under l y ing  c i rcumstances and assoc ia ted  

nuances o f  the  inc ident . ”  

And in  21 .5  you have sa id :  

“ I t  i s  susp ic ious  to  pu t  i t  m i ld ly  tha t  an  

independent  a t to rney appo in ted  to  
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invest iga te  my gr ievance aga ins t  Ti t i  in  

wh ich  I  a l lege i l l ega l  conduct  by  h im and  

o thers  f inds  in  h is  f i rs t  repor t  tha t  on  the  

probab i l i t ies  Ti t i  was compl ic i t  in  ho ld ing  

me aga ins t  my w i l l  bu t  then w i thout  any 

fu r ther  invest iga t ion ,  in te rv iews or  even a  

communica t ion  to  me accepts  an  i ns t ruc t ion  

to  invest iga te  an  apparent  b reach o f  t rus t  

by  me towards my employer.  

Th is  i s  a l l  the  more  d is tu rb ing  to  me 10 

i f  regard  is  had  to the  fac t  tha t  Moth le  

deemed i t  appropr ia te  to  in te rv iew Ti t i  tw ice  

be fore  he  f ina l i sed h i s  f i rs t  repor t .   As  is  

apparent  f rom my exp lanat ion  o f  my resor t  

to  exp le t i ves  and  Moth le ’s  concur rence tha t  

such exp le t i ves  were  no t  d i rec ted  a t  Ti t i  he  

then deemed i t  appropr ia te  to  canvass th is  

par t i cu la r  i ssue w i th  Ti t i  aga in . ”  

And then you have made cer ta in  re ferences.   I  th ink  tha t  i s  

se l f -exp lanatory.  20 

MR SYMINGTON:   Yes Cha i r  i t  i s .  

ADV FRANKLIN:   And then jus t  to  h igh l igh t  one fu r ther  

i ssue in  the  f i rs t  sentence in  21 .6  you say tha t :  

“No such a l legat ion  was ever  b rought  to  my  

a t ten t ion  p r io r  to  the  issu ing  o f  the  
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addendum repor t .   I  was never  asked to  

comment  o r  respond to  any such 

a l legat ions. ”  

I s  tha t  fac tua l l y  cor rec t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:    Then cou ld  I  d i rec t  your  a t ten t ion  to  Mr  

K ingon ’s  conf i rma tory  a f f idav i t .  

MR SYMINGTON:   Mr  Cha i r  i f  I  may?  

ADV FRANKLIN:   Yes.  

CHAIRPERSON:   Yes.  10 

MR SYMINGTON:   Jus t  be fore  we go there  I  th ink  i t  i s  a lso  

re levant  to  know tha t  when I  was i n i t ia l l y  in fo rmed tha t  Mr  

Moth le  wou ld  be  appo in ted  I  was  in fo rmed o f  th is  on  the  

21 s t  o f  November  2016 by  Mr  Rapho lo  and in  tha t  emai l  the  

very  same ind i v idua ls  tha t  la te r  sa t  w i th  Mr  Moth le  to  

change the  scope  o f  the  invest iga t ion  i f  you  can ca l l  i t  l i ke  

tha t  were  cc ’d  in  tha t  ma i l .    

So  they knew in  November  2016  and th i s  was Mr  

Tebogo Mokoene,  Mr  Lu the r  Lebe lo ,  Kos ie  Louw,  G lenga le  

–  K lengane Matabu le  no  –  you  wou ld  no t ice  tha t  Mr  20 

Tebogo,  Mokoene,  Lu ther  Lebe lo ,  K lengane was in  the  

meet ing  w i th  Mr  Moth le  la te r  on  when they gave Mr  Moth le  

o ther  ins t ruc t ions .     

 Bu t  in  November  i t  was ve ry  c lea r  to  them and to  

me what  the  Terms o f  Reference  wou ld  be  so  they never  
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ob jec ted  aga ins t  i t  they  never  sa id  anyth ing .   In  fac t  Mr 

Moth le  was then  appo in ted  by  them on those te rms tha t  

were  –  tha t  were  expressed to  me and I  th ink  tha t  i s  

re levant  because  those very  same peop le  who knew the  

exact  te rms o f  Mr  Moth le  la te r  sa id  to  Mr  Moth le  no  you 

misunders tood ou r  te rms.   So I  jus t  wanted to  … 

ADV FRANKLIN:   Thank you fo r  tha t  add i t ion .   I  wanted 

you to  look  p lease a t  the  conf i rmatory  a f f idav i t  o f  Mark  

K ingon wh ich  appears  a t  page 730 to  733.   Mr  K ingon  

records in  parag raph 3  tha t  he  was approached by  your  10 

lawyers  w i th  a  request  to  consu l t  and prov ide  in fo rmat ion  

regard ing  h is  reco l lec t ion  o f  a  meet ing  he ld  on  the  31s t  o f  

October  2019 a t tended in te r  a l ia  by  h im,  Moseto ,  Ledwaba  

and Moth le ,  tha t  i s  co r rec t?  

MR SYMINGTON:   Yes Cha i r.  

ADV FRANKLIN:   And what  Mr  K ingon does is  to  g ive  h i s  

reco l lec t ion  o f  tha t  meet ing  in  the  a f f idav i t  and I  wou ld  l i ke  

to  d i rec t  you r  a t ten t ion  spec i f i ca l l y  to  parag raph 9  on  page 

732 and th i s  i s  what  Mr  K ingon says:  

“ I  fu r ther  reca l l  tha t  dur ing  th is  meet ing  I  20 

ga ined the  d i s t inc t  impress ion  tha t  Moth le  

had been coerced in to  prepar ing  the  

addendum repor t .   G iven some o f  the  words  

used du r ing  the  engagement  i t  was my  

percept ion  tha t  the  purpose  o f  the  
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ins t ruc t ion  to  p repare  an  addendum repor t  

was to  “ge t ”  Symington by  any means  

poss ib le . ”  

I s  tha t  what  Mr  K ingon to ld  you?  

MR SYMINGTON :    Yes,  Cha i r.   And the  re levance,  o f  

course ,  i s  tha t  the  meet ing  was he ld  and Mr  K ingon  was in  

the  meet ing  w i th  Mr  Moth le  when they asked h im about  th is  

addendum repor t  in  2019.    

ADV FRANKLIN SC :    Thank you.   Then go ing  back  to  your  

main  a f f idav i t  in  rep ly.   A t  parag raph 682,  you then dea l  10 

w i th  the  a f f idav i t  o f  Mr  Maphake la .   I s  tha t  co r rec t?   A t  

page 682.  

MR SYMINGTON :    Yes,  Cha i r.  

ADV FRANKLIN SC :    And s im i la r ly  you have se t  ou t  a  

de ta i led  vers ion  o f  events  in  wh ich  you take  issue w i th  

some o f  what  he  had sa id .   Cor rec t?  

MR SYMINGTON :    Yes,  Cha i r  I  d id .  

ADV FRANKLIN SC :    Cou ld  I  d i rec t  you to  one par t i cu la r  

i ssue?  I s  on  page 685 and i t  i s  under  the  head ing :   The 

issue o f  whether  the  Hawks were  aware  o f  Maphake la ’s  20 

op in ion .  

MR SYMINGTON :    H ’m.    

ADV FRANKLIN SC :    Jus t  paus ing  there .   Why,  fo r  you,  i s  

i t  impor tan t  to  es tab l i sh  whether  the  Hawks were  aware  o f  

Maphake la ’s  op in ion?  
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MR SYMINGTON :    Wel l ,  Cha i r,  i t  i s  la te r  when Advocate  

John Abrahams wi thdrew the  charges aga ins t  Messrs  

Gordhan and P i l lay  and Magashu la ,  on  the  ear ly  re t i rement  

i ssue.   That  was on 31s t  October  2016.   Mr  Abrahams made 

–  wro te  a  le t te r  a f te rwards to  the  Head o f  the  Hawks and  

asked but  why was not  my memorandum of  2009 ava i lab le  

to  the  Hawks.    

 And the  nuance,  I  read,  yes ,  tha t  he  was ask ing ,  

sor t  o f ,  i f  th is  memo was ava i lab le  to  them,  then you know,  

why was i t  no t  handed over  to  the  NPA.   And so  th is  –  so  10 

when we d i scovered tha t  Mr  Maphake la  a lso  gave  a  lega l  

op in ion  back in  November  2014 about  the  lawfu lness o f  

Mr  P i l lay ’s  ear l y  re t i rement .  

 Then i t  became re levant  to  unders tand tha t  then  

why was th is  p iece  o f  in fo rmat ion  wh ich  is ,  you know,  

wh ich  adv ised SARS very  s t rong ly  tha t  the  ear ly  re t i rement  

o f  Mr  P i l lay  was in  fac t  lawfu l .   Why was th is  op in ion  then  

not  ava i lab le  to  e i ther  the  Hawks o r  the  NPA?   

 Because cer ta in l y  i t  was ava i lab le  to  SARS and  

anybody in te res ted  in  ru le  o f  law,  wou ld  have handed th is  20 

lega l  v iew,  a t  leas t ,  over  to  the  Hawks to  cons ide r.    

 And so  wou ld  anybody who i s  in te res ted  i n  the  

ru le  o f  law have handed over  my memorandum of  2009 to  

the  Hawks and th is  i s  the  re levance o f  i t .    

ADV FRANKLIN SC :    Thank you.   A t  paragraph 48 on page 
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685,  you say tha t ,  in  your  main  a f f idav i t ,  you dea l t  w i th  

what  was re layed  to  you regard ing  a  meet ing  he ld  be tween  

Maphake la ,  K ingon and Broadman on the  16 t h  o f  Apr i l  2018 

and you asser ted  tha t  dur ing  th is  meet ing  Maphake la  

in fo rmed K ingon and Mr  Broughton tha t  he  had prev ious ly  

p rov ided h i s  November  2014 op in ion  to  the  Hawks.   

 You exp la in  in  49  tha t  Mr  Maphake la  does not  

d i rec t l y  dea l  w i th  your  a f f idav i t  bu t  in  an  a f f idav i t ,  a  fu r ther  

a f f idav i t ,  he  –  sor ry,  h is  a f f idav i t ,  he  records  h is  responses  

to  quer ies  addressed to  h im by the  Commiss ion .    10 

 And what  he  says i s ,  f i rs t l y,  tha t  he  had no 

knowledge whether  Br igad ier  Xaba was aware  o f  h is  

op in ion  da ted the  5 t h  o f  November  2014.   And second ly,  

tha t  he  had never  p rov ided h is  op in ion  to  SARS.  

 You sa id  tha t  those a l legat ions cont rad i c t  the  

a l legat ions in  your  a f f idav i t  bu t  because you do not  have 

d i rec t  knowledge  o f  what  was d iscussed a t  the  meet ing  o f  

18  Apr i l  2018,  i t  was necessary  to  consu l t  w i th  

Mr  Broughton and  K ingon on the  issue.  

MR SYMINGTON :    Yes.  20 

ADV FRANKLIN SC :    What  you have done in  paragraph 52  

is  to  quote  f rom Broughton ’s  conf i rmatory  a f f idav i t .   Is  tha t  

cor rec t?  

MR SYMINGTON :    Yes,  Cha i r.  

ADV FRANKLIN SC :    Cou ld  I  then jus t  take  you  to  the 
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re levant  pa r ts  o f  what  Mr  Brough ton has conf i rmed to  the  

Commiss ion?  5 .3 :  

“A t  the  end o f  the  meet ing  on  16 Apr i l  2018,  I  

asked Mr  Maphake la  what  he  meant  when he 

sa id  tha t  he  an  “e th ica l  p rob lem”  w i th  the  

invest iga t ion  o f  the  ea r ly  re t i rement  o f  

Mr  P i l lay. . . ”  

 5 .4 :  

“Mr  Maphake la  exp la ined tha t  h is  v iew was 

tha t  there  was noth ing  i l l ega l  in  the  ea r ly  10 

re t i rement  o f  Mr  P i l lay.  

He had exp la ined  tha t  he  sent  SARS a  wr i t ten  

op in ion ,  exp la in ing  h is  v iews on the  ear ly  

re t i rement .  

Mr  Maphake la  exp la ined tha t  he  had a lso  been 

contac ted  by  members  o f  the  Hawks in  the  

course  o f  the i r  invest iga t ion .  

He sa id  to  me tha t  in  th is  mee t ing  he  had 

expressed h is  v iew but  there  was  no i l l ega l i t y  

in  the  ear l y  re t i rement  and tha t  a  member  o f  20 

the  Nat iona l  P rosecut ing  Author i t y  was a lso 

present  a t  the  meet ing . . . ”  

MR SYMINGTON :    He d id .  

ADV FRANKLIN SC :    Then in  5 .5 :  

“A f te r  the  meet ing  w i th  t he  Hawks,  
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Mr  Maphake la  sa id  he  rece ived the  request  to  

ass is t  in  ob ta in ing  a  s ta tement  f rom 

Mr  Symington and tha t  because he had to ld  

bo th  SARS and the  Hawks what  h is  op in ion  

was concern ing  the  i l l ega l i t y  o f  the  ea r ly  

re t i rement  when  he fo rwarded the  mai l  to  

SARS,  he  wanted to  express ve ry  c lear l y  tha t  

he  d id  no t  want  to  par t i c ipa te  in  tha t  

invest iga t ion . . . ”  

 And then jumping to  para  6  o f  Mr  Broughton ’s  10 

a f f idav i t .   He says as  fo l lows:  

“ I  had come to  know about  the  “hostage”  

inc ident  be tween Mr  Symington and the  Hawks  

th rough the  med ia  and had i t  found i t  very  

pecu l ia r  and i r ra t iona l  bu t  a f te r  Mr  Maphake la  

exp la ined why he  had sent  the  emai l  re fus ing  

to  ge t  invo lved,  us ing  the  phrase  fo r  “e th ica l  

reasons” ,  d id  i t  make sense why i t  was so  

impor tan t  to  re t r ieve  Mr  Maphake la ’s  emai l .  

The reasons beh ind  Mr  Maphake la ’s  emai l  i s  20 

tha t  an  independent  a t to rney ac t ing  fo r  SARS 

had adv ised SARS in  wr i t ing  tha t  the  ea r ly  

re t i rement  was lawfu l  and had i t  expressed 

th is  op in ion  to  the  Hawks and the  member  o f  

the  NPA.  
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In  shor t ,  the  reasons beh ind  h is  emai l  o f  the 

“hostage”  inc ident  in  a  c lea re r  and more 

ser ious contex t  bu t  fu r ther  than tha t  quest ions 

are  ra ised as  to  how neut ra l  the  c r im ina l  

invest iga t ion  was . . . ”  

 So you can con f i rm tha t  i s  the  g is t  o f  what  

Mr  Broughton exp la ined to  you about  what  he  had  

es tab l i shed in  a  meet ing  on  the  16 t h  o f  Apr i l  2018 f rom 

Mr  Maphake la  h imse l f .  

MR SYMINGTON :    Indeed Cha i r.  10 

ADV FRANKLIN SC :    Thank you.   Cou ld  I  then leave your  

add i t iona l  a f f idav i t  and take  you to  another  a f f idav i t  in  

SARS Bund le  03  and i t  i s  an  a f f idav i t  tha t  has been f i led  

be fore  the  Commiss ion  by  Mr  Moyane.   And you f ind  i t  in  

bund le ,  SARS-03,  pages 12 to  37 .  

MR SYMINGTON :    Yes,  Char i ,  bu t  be fore  we go the re .    

ADV FRANKLIN SC :    I s  there  someth ing  e lse  you wou ld  

l i ke  to  . . . [ in te rvenes]   

MR SYMINGTON :    Ja ,  jus t  by  way o f  . . . [ in te rvenes]   

CHAIRPERSON :    Mr  Maphake la?  20 

ADV FRANKLIN SC :    . . .a f f idav i t .  

CHAIRPERSON :    Yes,  okay.  

MR SYMINGTON :    Back on  page 687.    

ADV FRANKLIN SC :    Cer ta in ly.   Go ahead.  

MR SYMINGTON :    So . . . [ in te rvenes]   
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CHAIRPERSON :    Jus t  wa i t  fo r  us .   687.  

MR SYMINGTON :    I t  was on 687.  

CHAIRPERSON :    Okay.  

MR SYMINGTON :    The –  in  Mr  Maphake la ’s  respond ing  

a f f idav i t ,  he  adv i sed exp l i c i t l y  tha t  he  d id  no t  hand  over  o r  

shared h i s  wr i t ten  op in ion  da ted November  2014 and so  –  

wh ich  I  . . . [ in te rvenes]   

CHAIRPERSON :    He shared i t  w i th  whom? 

MR SYMINGTON :    Wi th  the  Hawks o r  the  NPA.  

CHAIRPERSON :    Okay.  10 

MR SYMINGTON :    And. . .   But . . .bu t . . .   He d id  no t  deny tha t  

he  shared h is  v iew wi th  the  Hawks  or  the  NPA.   And  so ,  the  

den ia l  was focussed on the  wr i t ten  op in ion  o f  November  

wh ich  he  den ied  and wh ich  may be so .   I  cou ld  no t . . .   Bu t  

what  happened was tha t  he  had a  meet ing  w i th  the  Hawks  

and the  NPA where  he  shared h is  v iew wi th  them,  no t  

necessar i l y  i n  wr i t ing  and not  tha t  document  tha t  he  shared 

the  ou tcome o f  h is  research .   Thank you,  Cha i r.  

CHAIRPERSON :    Wel l ,  i f  he  d id  no t  share  the  – h i s  wr i t ten  

op in ions w i th  the  Hawks.   Do we know how the  Hawks 20 

wou ld  have known about  the  fac t  tha t  the  emai l  tha t  they 

demanded f rom you had re ference  to h im hav ing  g i ven an 

op in ion  or  re fus ing  to  ge t  invo lved because o f  e th ica l  

reasons?  Do we know? 

MR SYMINGTON :    Wel l ,  the  on ly  assumpt ion  I  can make 
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ou t  o f  tha t  and I  th ink  I  d id  d raw an in fe rence out  o f  tha t  in  

one o f  the  a f f idav i t s ,  I  w i l l  remain  w i th  the  respond ing ,  i s  

tha t ,  the  Hawks must  had  some in te rac t ion  w i th  

Mr  Maphake la  on  the  ear l y  re t i rement  mat te r.  

CHAIRPERSON :    H ’m.  

MR SYMINGTON :    And tha t  i s  why  then the  Hawks wro te  –  

fo rwarded tha t  emai l  –  oh ,  tha t  le t te r  f rom Mr  Pre to r ius .  

CHAIRPERSON :    H ’m.  

MR SYMINGTON :    Not  d i rec t l y  to  SARS but  to  

Mr  Maphake la  and then asked Mr  Maphake la  to  fo rward  the  10 

mai l  o r  to  make ar rangements  fo r  me to  do  the  a f f idav i t s .   

So there  must  have been someth ing  the re  wh ich  made the  

Hawks th ink  o r. . .   you  know tha t  they shou ld  wr i te  to  

Mr  Maphake la .   And my susp ic ion  is  tha t  they  –  tha t  tha t  

rose  out  o f  the  meet ing  where  he  shared h i s  v iews w i th  the  

Hawks and i t  then so  happened,  apparent ly,  tha t  a  member  

o f  the  NPA was in  tha t  meet ing  as  we l l .  

CHAIRPERSON :    H ’m.   Mr  Frank l i n .  

MR SYMINGTON :    I  am not  sure  whether  tha t  answered  

your. . .  20 

CHAIRPERSON :    Wel l . . .   [ laughs]   I t  i s  okay.   Wel l ,  

Mr  Maphake la  had been invo lved  in  a  par t i cu la r  mat te r,  

namely,  to  g ive  an  op in ion  to  SARS about  Mr  P i l lay ’s  ear l y  

re t i rement .   Other  than tha t ,  as  fa r  as  you know,  he  had  

not  been represent ing  SARS in  i t s  in te rac t ions w i th  the  



25 MARCH 2021 – DAY 368 
 

Page 34 of 244 
 

Hawks o r  you?  

MR SYMINGTON :    No.  

CHAIRPERSON :    I s  tha t  cor rec t .  

MR SYMINGTON :    No,  I  am not  aware  o f  any –  what  he  – 

he  cer ta in l y  d id  no t  in te rac t  w i th  me.  

CHAIRPERSON :    Yes,  represent  –  he  d id  no t  represent  

you.  

MR SYMINGTON :    No.  

CHAIRPERSON :    And you are  unaware  tha t  he  may have 

rep resented SARS . . . [ in te rvenes]   10 

MR SYMINGTON :    I  . . . [ in te rvenes]   

CHAIRPERSON :    As  you reca l l .  

MR SYMINGTON :    Yes.   I  . . . [ in te rvenes]   

CHAIRPERSON :    You do not  know.  

MR SYMINGTON :    The f i rs t  t ime tha t  I  rea l l y  became 

aware  o f  th is  –  o f  the  f i rm o f  a t to rneys and Mr  Dav id  

Maphake la  was h is  name in  tha t  emai l .   I  have never  dea l t  

w i th  them before .  

CHAIRPERSON :    H ’m.   Yes,  ja .   Wel l ,  i t  i s  jus t  tha t  one 

wonders  why the  Hawks wou ld  have dec ided tha t  they 20 

shou ld  send tha t  emai l  o r  le t te r  to  h im,  ra ther  than send ing  

i t  to  SARS.   Mr  Frank l in ,  you migh t  be  ab le  to  th row l igh t?  

ADV FRANKLIN SC :    I  th ink  you have e luc ida ted  i t  Cha i r.  

CHAIRPERSON :    Yes.   Okay,  okay.  

ADV FRANKLIN SC :    Thank you.   I  had asked you to  look ,  
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p lease,  a t  –  s t i l l  i n  SARS-03 a t  Mr  Moyane ’s  w i tness  

a f f idav i t  wh ich  appears  a t  pages 12 to  37 .   Do you have 

tha t?    

MR SYMINGTON :    Jus t  g ive  me the  page number?  

ADV FRANKLIN SC :    I t  i s  a t  the  beg inn ing  o f  the  f i le ,  

page 12.  

MR SYMINGTON :    [No aud ib le  rep ly ]   

ADV FRANKLIN SC :    Mr  Moyane has responded to  var ious 

o f  the  a l legat ions made aga ins t  h im by a  number  o f  

w i tnesses inc lud ing  you.   And he dea ls  w i th  your  ev idence 10 

a t  page 21 f rom paragraph 33 unt i l  parag raph 51.   Pages 

21 to  25 .   Have you read what  Mr  Moyane says in  re la t ion  

to  your  ev idence?  

MR SYMINGTON :    Yes,  Cha i r,  I  d id .  

ADV FRANKLIN SC :    And is  i t  cor rec t  tha t  th is  af f idav i t  

came to  l igh t  subsequent  to  you  hav ing  deposed  to  the 

a f f idav i t  in  rep ly  wh ich  we have looked a t  a  few moments  

ago?  

MR SYMINGTON :    Yes,  Cha i r.  

ADV FRANKLIN SC :    A l r igh t .   I f  I  can  take  you to  cer ta in  20 

o f  the  a l legat ions made by  Mr  Moyane.   Paragraph 33 on 

page 21 and th is  i s  rea l l y  a  summary wh ich  he  makes.   He 

says:   In  essence  . . . [ in te rvenes]   

CHAIRPERSON :    On what  page?  I  am sor ry  Mr  Frank l in .  

ADV FRANKLIN SC :    21 ,  Cha i r.  
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CHAIRPERSON :    Okay.   Ja ,  you may cont inue.  

ADV FRANKLIN SC :    Thank you.    

“ In  essence,  Mr  V lok  Symington ’s  ev idence 

aga ins t  me is  i n tended to  suppor t  the  theory  

tha t  I  was par t  o f  a  s ta te  cap ture  insp i red  

consp i racy  a imed  a t  the  d ismissa l  o f  Min is te r  

Gordhan by  in te r  a l ia :  

1 .   Knowing ly  lay ing  fa lse  charges aga ins t  h im.  

2 .   Commi t t ing  per ju ry  and deny ing  tha t  I  was 

the  compla inant  in  Mr  Gordhan ’s  c r im ina l  case,  10 

and  

3 .   Fraudu len t ly  o r  ac t i ve ly  concea l ing  

ev idence wh ich  was excu lpa tory  in  respect  o f  

Mr  Gordhan ’s  a l leged invo lvement  in  the  P i l lay  

re t i rement  i ssue. . . ”  

 He then tu rns  to  dea l  w i th  those  top ics .   I  am 

in te res ted  in  the  th i rd  one fo r  p resent  pu rposes.   He  

addresses tha t  in  paragraph 36 on  page 22.   And i f  I  may 

read tha t  ou t  to  you?  

“ I  now dea l  w i th  the  main  th rus t  o f  20 

Mr  Symington ’s  tes t imony,  namely  the  un lawfu l  

concea lment  o f  excu lpa tory  ev idence in  the  

fo rm o f :  

1 .   Mr  Symington ’s  2019 memorandum which  

a l leged ly  found  tha t  the  P i l lay  re t i rement  
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scheme was lawfu l ,  and  

2 .   The lega l  op in ion  o f  an  ex terna l  a t to rney by  

the  name o f  Mr  Maphake la  who had a l so  

inc lude tha t  the  P i l lay  re t i rement  scheme was 

lawfu l . . . ”  

 And 37:  

“The thes i s  i s  tha t ,  had the  Hawks been g iven 

these two documents ,  then the  charges wou ld  

no t  have been pursued and Mr  Gordhan and 

o thers  wou ld  no t  have been prosecuted.  10 

Suppor t  fo r  these areas is  a l so  based on the  

fac t  tha t  in  i t s  s ta tement  subsequent ly  

w i thdrawing the  charges the  NPA s igh ted  the  

be la ted  emergence o f  the  Symington 

memorandum and  i t s  a l leged reputa t ion  o f  the  

requ is i te  mens rea  ( sub jec t i ve  i n ten t ion )  on  

the  par t  o f  Gordhan. . . ”  

 And then pa ragraph 38 is  the  impor tan t  one and  

I  am go ing  to  ask  you to  comment  on  i t .  

“The above theory  i s ,  un fo r tunate l y,  based on 20 

a  fa lse  p remises ,  namely,  tha t  the  Symington  

memorandum had dec lared the  P i l lay  

re t i rement  to  be  lawfu l  and p rob lem f ree ,  

apparent ly,  w i thout  any qua l i f i ca t i on .  

Th is  i s  the  b iggest  l ie  ever  to ld  in  suppor t  o f  
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the  un founded a l legat ions aga ins t  me,  more  

par t i cu la r ly,  in  tha t . . . ”  

 And then he g ives  fou r  reasons why he comes to  

tha t  conc lus ion  and he does so  w i th  re ference to  cer ta in  

par t s  o f  you r  memorandum.   I  take  i t  you  have read those  

reasons?  

MR SYMINGTON :    Yes,  Cha i r.  

ADV FRANKLIN SC :    And then he  says in  39 :  

“How anyone can ever  const rued tha t  

document  as  a  lega l  op in ion  conf i rm ing the  10 

lawfu lness o f  the  scheme is  confound ing  and  

probab ly  fa lse  or  a t  best  m is lead ing . . . ”  

 So Mr  Moyane makes very  s t ra igh tened  

a l legat ions aga ins t  you and in  e f fec t  contents  tha t  you r  

memorandum does not  in  any way  ind ica te  tha t  the  P i l lay  

re t i rement  scheme was lawfu l .   What  i s  you r  response? 

MR SYMINGTON :    Wel l ,  Mr  Cha i r,  Mr  P i l lay  wou ld  have –  

we l l ,  approached  me in  March 2009,  want ing  to  know 

whethe r  what  he  wants  to  do  is  lawfu l .   There  wou ld  have 

been no o ther  reason fo r  h im to  ask  me tha t  because my 20 

exper t i se  lay  –  we l l ,  one ha l f  o f  i t  la id  in  the  area o f  

re t i rement ,  the  fund ing  f rom a  lega l  po in t  o f  v iew.    

 And so  the  in ten t ,  h is  a t  leas t ,  bu t  I  know mine 

was to  g i ve  h im my ve rs ion  o f  –  the  ou tcome o f  my  

research  about  the  lawfu lness o f  these th ings.   And I ,  in  
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fac t ,  la te r  on  when the  Hawks –  when Mr  Pre tor ius  wanted  

to  know how d id  I  a r r i ve  a t  the  ou tcome o f  my 2009  

memorandum,  I  went  in to  the  de ta i l s  o f  the  law.   There  is  

more  than one law invo lved there .   And there  I  went  in to 

the  de ta i l  a t  how I  a r r i ved a t  the  ou tcome o f  my 

memorandum of  2009.  

 I t  was –  there  was no o ther  reason tha t  I  wro te  

and d id  the  research  because my  research  tha t  I  d id ,  back  

in  2009,  was about  the  lawfu lness  o f  whether  th is  can be 

done.   So I  rea l l y  regard  th is  as  absurd  then to  say tha t  the  10 

outcome does not  ta lk  to  the  lawfu lness or  o therw ise  o f  the  

scheme.  

ADV FRANKLIN SC :    Thank you.  

CHAIRPERSON :    I  do  want  Mr  Frank l in  to  qu i ck ly  go  to  

tha t  memorandum.  

ADV FRANKLIN SC :    Yes,  I  have  tha t  and tha t  i s  my next  

document  Char.   I t  i s  Bund le  02 ,  SARS Bund le  02 .  

CHAIRPERSON :    Yes,  okay.  

ADV FRANKLIN SC :    A t  page 202 .  

CHAIRPERSON :    Thank you.   Wel l ,  I  cou ld  ask  you th is  20 

quest ion  Mr  Sym ington,  wh i le  I  am wai t ing  fo r  the  f i le  to  

look  a t  the  op in ion ,  b r ie f l y.   Is  there  no th ing  in  the 

memorandum tha t  makes i t  c lear  tha t  what  you were  

invest iga t ing  was  whether  Mr  P i l lay  cou ld  be  a l lowed to  

re t i re  ear l y?   I s  there  no th ing  tha t  says tha t  i s  to  tha t  
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e f fec t  in  the  memorandum? 

MR SYMINGTON :    Cha i r,  we l l ,  I  th ink  we need to  look  a t  

the  word ing  then.  

ADV FRANKLIN SC :    Yes,  Cha i r,  202.  

MR SYMINGTON :    Two. . .?  

CHAIRPERSON :    202.  

ADV FRANKLIN SC :    Two,  zero ,  two.    

MR SYMINGTON :    [No aud ib le  rep ly ]   

ADV FRANKLIN SC :    And perhaps we can s tar t  a t  the  

beg inn ing  fo r  . . . [ in te rvenes]   10 

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC :    . . . to  answer  the  Cha i r ’s  quest ion .   

But  f i rs t l y,  th is  i s  a  memorandum addressed f rom you to  

the  Commiss ioner.   I t s  sub jec t  i s :   Ear ly  re t i rement ,  

Mr  Ivan P i l lay.   And the  background is  as  fo l lows:  

“Mr  Ivan P i l lay  requested me to  cons ider  

cer ta in  e lements  tha t  fo rmed par t  o f  h is  

dec is ion  to  app ly  fo r  ea r ly  re t i rement  f rom the  

Government  Employees Pens ion  Fund,  the  

GEPF.  20 

These e lements  a re :  

1 .    H is  app l i ca t ion  fo r  ear ly  re t i rement  f rom 

the  GEPF.  

2 .    H is  app l i ca t ion  to  the  Min is te r  o f  F inance 

to  wa ive  the  ea r ly  re t i rement  pena l ty.  
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3 .    H is  request  to  be  appo in ted  on cont rac t  

a f te r  h is  ea r ly  re t i rement  f rom the  GEPF. . . ”  

 I  am jus t  s topp ing  there .   A l though the  th ree  

e lements  tha t  wou ld  make up th is ,  what  i s  known as the  

P i l lay  re t i rement  package.  

MR SYMINGTON :    Yes,  Cha i r,  indeed.  

ADV FRANKLIN SC :    And then you have headed under  the  

head ing :   The Techn ica l  Pos i t ion ,  you sa id :  

“Approach ind iv idua l l y.  

A l l  th ree  e lements  are  techn ica l l y  poss ib le  10 

under  the  ru les  o f  the  GEPF read together  w i th  

the  employment  po l i c ies  o f  SARS.  

Mr  P i l lay  has reached the  requ i red  age fo r  

re t i rement .  

He i s  en t i t led  to  request  the  Min i s te r  to  wa ive  

the  ear ly  re t i rement  pena l ty  and no 

techn ica l i t y  p revents  SARS f rom appo in t ing  

h im on a  cont rac t  a f te r  h is  re t i rement  f rom the  

GEPF. . . ”  

 I s  tha t  the  summary o f  you r  . . . [ in te rvenes]   20 

MR SYMINGTON :    Yes,  Cha i r.  

ADV FRANKLIN SC :    . . . f ind ings?  

MR SYMINGTON :    Yes,  Cha i r,  indeed.   And there ,  I  th ink ,  

you know,  in  my mind i t  i s  very  v i s ib le  tha t  to  have ar r i ve  

a t  th is  ou tcome,  I  researched the  law.  
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CHAIRPERSON :    H ’m.  

MR SYMINGTON :    And i t  i s  no t  an  easy road to  ge t  to  the 

to  -  we l l ,  to  u l t imate ly  ge t  to  the  ru les  o f  the  GEPF but  tha t  

i s  where ,  u l t imate ly,  the  law takes  you,  s ta r t ing  o f f  w i th  the  

SA Revenues Serv i ce  Act .   Then go ing  in to  the  Pub l ic  

Serv i ce  Act  wh ich  then leads you in to  the  Government  

Employees Pens ion  Law wh ich  then takes you in to  the  

ru les  o f  the  fund i t se l f .    

 And by  say ing  tha t  he  has reached the  requ i red  

age fo r  ear l y  re t i rement .   Now SARS does not  have ear l y  o r  10 

la te  or  m idd le  or  re t i rement  ages.   The ear l y  re t i rement  age 

fo r  SARS and normal  re t i rement  and la te r  re t i rement  i s  se t  

ou t  in  the  Pub l ic  Serv i ce  Act ,  no t  i n  any SARS’ po l i cy  and 

so  on .  

 So the  on ly  way tha t  I  cou ld  have,  as  an  

example ,  a r r i ved a t  tha t  ou tcome was my research  in to  the  

Pub l ic  Serv i ce  Act .   S im i la r  to  the  next  pa r t  wh ich  in  

layman’s  te rms,  because tha t  i s  how peop le  re fer red  to  i t ,  

says  tha t  the  –  tha t  he  is  en t i t led  to  request  the  Min is te r  to  

wa ive  the  ear l y  re t i rement  pena l ty.    20 

 Now tha t ,  aga in ,  i s  done in  te rms o f  the  Pub l ic  

Serv i ce  Act  bu t  here ,  o f  course ,  I  use  layman’s  te rms wh ich  

the  fund i t se l f  uses.   I t  i s  ac tua l l y  no t  the  Min i s te r  tha t  

wa ives any pena l ty.   I t  i s  ac tua l l y  done by  the  fund i t se l f  

together  w i th  the  an t ic ipa t ing  employer.  
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 Bu t  I  th ink  the  po in t  I  am mak ing  is  the  ou tcome 

o f  th is ,  cou ld  no t  have been reached w i thout  an  in -depth  

lega l  research .  

CHAIRPERSON :    Wel l ,  I  do  no t  know about  i n -depth  

Mr  Symington.   You d id  say yesterday tha t  the  

Commiss ioner  a t  the  t ime,  when  he sought  lega l  adv i ce ,  

most ly  jus t  the  ou tcome.  

MR SYMINGTON :    Yes.  

CHAIRPERSON :    And d id  no t  –  wou ld  no t  be  in te res ted  in  

a  lo t  o f  th ings,  wh ich  I  assume,  wou ld  be  how you got  10 

there .  

MR SYMINGTON :    Indeed.   And tha t  i s  why the  memo 

reads l i ke  i t  reads but  I  . . . [ in te rvenes]   

CHAIRPERSON :    Ja ,  bu t  what  was your  pos i t ion  a t  SARS 

a t  the  t ime o f  p repar ing  th is  memorandum? 

MR SYMINGTON :    I  was an Execut ive  in  head ing  up the  

so-ca l led  Produc t  Overs igh t  D iv is ion  o f  –  a t  SARS which  

dea ls  w i th  lega l  –  the  lega l  f ramework  fo r  a l l  ou r  p roducts ,  

l i ke ,  BAT,  Corpora te ,  Income Tax,  Persona l  Income Tax and  

so  on .  20 

CHAIRPERSON :    H ’m.  

MR SYMINGTON :    Bu t  the  –  bu t  up  to  tha t  po in t ,  maybe a  

l i t t le  b i t  ear l ie r,  my who le  ca reer  a t  SARS was focussed on  

mat te rs  re la t ing  to  re t i rement  funds.  

CHAIRPERSON :    H ’m.  



25 MARCH 2021 – DAY 368 
 

Page 44 of 244 
 

MR SYMINGTON :    And I  was known ins ide  SARS and  

outs ide  o f  SARS as a  knowledgeab le  ind iv idua l  on  lega l  

mat te rs  re la t ing  to  re t i rement  funds.  

CHAIRPERSON :    D id  SARS have a  ded ica ted  lega l  

depar tment?  

MR SYMINGTON :    Yes,  Cha i r.  

CHAIRPERSON :    Were  you in  tha t  depar tment?  

MR SYMINGTON :    Yes,  Cha i r.  

CHAIRPERSON :    So  the  depar tment  in  wh ich  you were  

was bas i ca l l y  the  Lega l  Depar tmen t  o f  SARS as we l l ?  10 

MR SYMINGTON :    Wel l . .   Yes.   So i t  was  ca l led 

. . . [ in te rvenes]   

CHAIRPERSON :    Or  was i t  a  sec t ion  or  un i t  tha t  wou ld  be  

the  b igger  un i t  o r  sec t ion?  

MR SYMINGTON :    Yes.   I t  was the  who le  Lega l  Un i t  

. . . [ in te rvenes]   

CHAIRPERSON :    Ja .  

MR SYMINGTON :    . . .wh ich  was overseen by  Mr  Louw.  

CHAIRPERSON :    Yes.  

MR SYMINGTON :    He was the  head o f  the  un i t .  20 

CHAIRPERSON :    Yes.  

MR SYMINGTON :    The Ch ie f  Lega l  Off i cer.  

CHAIRPERSON :    Ja .  

MR SYMINGTON :   And I  opera ted  w i th in  tha t  un i t .  

CHAIRPERSON :    Okay.   So Mr  Louw,  h is  pos i t ion  was  
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Ch ie f  Lega l  Off i cer?  

MR SYMINGTON :    Yes,  Cha i r.  

CHAIRPERSON :    Okay a l r igh t .   And was g iv ing  lega l  

adv ice  par t  o f  your  du t ies?  

MR SYMINGTON :    Wel l ,  i t  was lega l  adv i ce  but  most ly,  

you know,  I  was  g iv ing  adv ice  about  the  in te rp re ta t ion  o f  

the  laws tha t  we admin is te r  a t  SARS.  

CHAIRPERSON :    Yes.  

MR SYMINGTON :    Ja .   And there  are  a  number  o f  them,  

you know.  10 

CHAIRPERSON :    Yes,  ja .  

MR SYMINGTON :    So . . . [ in te rvenes]   

CHAIRPERSON :    Not  th is  t ype o f  i ssue,  re t i rement  and so  

on?  

MR SYMINGTON :    Wel l ,  yes ,  bu t  ear l ie r  in  my caree r.  

CHAIRPERSON :    Ear l ie r.   But  I  mean . . . [ in te rvenes]   

MR SYMINGTON :    A t  tha t  po in t  in  t ime,  I  moved  on my  

caree r.   Yes.  

CHAIRPERSON :    Yes,  bu t  you had s tar ted  as  hav ing  –  

w i th  hav ing  knowledge on re t i rement  po l i c i es  and law in  20 

re la t ion  to  SARS.  

MR SYMINGTON:    Yes,  Cha i r  and tha t  wou ld  have been  

the  reason tha t  Mr  P i l lay  came to  me and to  no  one  e lse .  

CHAIRPERSON :    Yes.   Ja ,  we l l ,  I  see  tha t  pa r t  o f  one o f  

the  top ics  you dea l  w i th  the re  is  f inanc ia l  r i sk  wh ich  
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obv ious ly  i s  no t  law,  you know,  and the  memo a l t hough i t  

does say you were  requested by  Mr  P i l lay  to  cons ide r  

cer ta in  e lements  tha t  fo rmed pa r t  o f  h is  dec i s ion  to  app ly  

fo r  ear l y  re t i rement ,  I  th ink  par t  o f  what  Mr  Moyane is  

say ing ,  you are  no t  say ing  in  your  memo you had been  

asked to  cons ide r  the  lawfu lness o f  the  ear l ie r  re t i rement  

and,  o f  course ,  when one reads a  lega l  op in ion  one is  used  

to  person who g i ves the  lega l  op in ion  a r t i cu la t ing  what  the  

quest ion  is  tha t  he  or  she is  asked to  g ive  an  op in ion  on  

and usua l ly  i t  w i l l  be  the  lawfu lness or  o therw ise  o f  10 

someth ing  and whether  someth ing  is  const i tu t iona l  o r  no t  

const i tu t iona l  and so  on .   So wh ich  i s  m iss ing  here  and in  

the  memorandum there  appears ,  as  fa r  as  I  can see,  does 

not  appear  to  be  any re fe rence to  any lega l  ins t rument .   

Am I  r igh t?   

MR SYMINGTON:    Yes,  Cha i r,  bu t  I  …[ in te rvenes]  

CHAIRPERSON :    You may have be fore  you prepared .  

MR SYMINGTON:    Yes.  

CHAIRPERSON :    You may have consu l ted  a  lo t  o f  legal  

ins t ruments .  20 

MR SYMINGTON:    Abso lu te ly,  bu t  th is  i s  …[ in tervenes]  

CHAIRPERSON :    Bu t  in  the  memorandum the re  seems to  

be  no re ference to  any lega l  ins t rument  tha t  may have or  

tha t  you re l ied  upon fo r  anyth ing  in  regard  to  th is .  
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MR SYMINGTON:    Yes,  so  th is  i s  the  way tha t  we  wou ld  

normal ly  wr i te  to  any Commiss ioner,  i s  tha t  you –  they are  

normal ly  on l y  so r t  o f  in te res ted  in  the  ou tcome o f  your  

research ,  so  th is  memorandum,  you know,  was addressed 

to  Mr  Gordhan a t  tha t  t ime,  he  was the  Commiss ioner.   I  

knew so r t  o f  the  way tha t  he  l i ked  to  be  in fo rmed and we l l  

knowing tha t  i f  he  wants  to  know more  about  what  I  have  

wr i t ten  then he wou ld  ask  me to  go  in to  more  de ta i l ,  so  one  

wou ld  g i ve  –  normal ly  one wou ld  g ive  –  a lmost  an  

execut ive  summary o f  the  ou tcome o f  what  you and  10 

…[ in tervenes]  

CHAIRPERSON :    No,  I  hear  wha t  you say.   I  hear  what  

you say bu t  I  th ink  what  cannot  be  den ied  is  tha t  i f  my 

read ing  o f  your  memo is  co r rec t  i s  tha t  there  is  no  

re ference to  any source  on wh ich  the  op in ion  may because  

based,  such as  a  s ta tu te  or  regu la t ions and th ings l i ke  

tha t .  

MR SYMINGTON:    That  i s  so ,  Cha i r,  yes .  

CHAIRPERSON :    That  i s  one.   And the  memo does not  

make i t  c lear  tha t  what  you have been asked to  answer  i s  20 

the  quest ion  whe ther  Mr  P i l lay ’s  ear ly  re t i rement  wou ld  be  

lawfu l  o r  can be approved or  anyth ing  l i ke  tha t .  I t  does not  

make tha t  c lea r.   So i t  may we l l  be  tha t  to  the  ex ten t  tha t  

Mr  Moyane is  maybe say ing  the  memorandum does not  

have the  usefu l  fea tures  tha t  one expects  to  see in  a  lega l  
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op in ion ,  i t  may we l l  be  tha t  he  shou ld  no t  be  cr i t i c i sed fo r  

say ing  tha t .   Wha t  do  you say to  tha t?  

MR SYMINGTON:    Cha i r,  tha t  may  very  we l l  be .   

CHAIRPERSON :     Bu t  you say you a lso  in tended to  ge t  a  

lega l  op in ion .  

MR SYMINGTON:    Yes,  o f  course .  

CHAIRPERSON :    Yes.  

MR SYMINGTON:    What  I  need to  maybe po in t  ou t  as  we l l  

i s  tha t  my re ference to  the  GDPF,  the  ru les  o f  the  GDPF i s  

in  fac t  a  law.  10 

CHAIRPERSON :    That  i s  a  lega l  ins t rument .  

MR SYMINGTON:    No,  no ,  no ,  i t  i s  a  par t  o f  the  law.  

CHAIRPERSON :    Yes,  tha t  i s  what  I  am say ing ,  tha t  you  

are  say ing  tha t  i s  a  lega l  ins t rument .  

MR SYMINGTON:    Oh,  yes .   Yes and th is  i s  u l t imate ly  

where  …[ in tervenes]  

CHAIRPERSON :    Where  you found… 

MR SYMINGTON:    Where  you  f ind  the  va l id i t y  o f  the  ear ly  

re t i rement ,  the  va l id i t y  o f  the  wa iv ing  o f  the  pena l t ies .   So 

and the  GEPF Is  no t  l i ke  any o the r  fund,  i t  i s  no t  a  p r iva te  20 

fund,  i t  i s  es tab l i shed …[ in te rvenes]  

CHAIRPERSON :    By  law.  

MR SYMINGTON:    By  law.  

CHAIRPERSON :    Ja .  

MR SYMINGTON:    Not  in  te rms o f  the  law but  by  law.  
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CHAIRPERSON :    By  law.  

MR SYMINGTON:    And you  wou ld  unders tand the  

d i f fe rence between the  two.   So the  re fe rence to  the  ru les  

o f  the  GEPF i s  in  fac t  a  re fe rence to  the  law.  

CHAIRPERSON :    Okay,  a l r igh t .   Mr  Frank l in .  

ADV FRANKLIN SC:    Thank  you.   Jus t  pe rhaps to  

conc lude on the  i ssue.  

CHAIRPERSON :    Oh,  yes .  

ADV FRANKLIN SC:    Mr  Symington,  what  was the  po in t  o f  

th is  memorandum,  why were  you approached to  g ive  i t?  10 

MR SYMINGTON:    Cha i r,  I  th ink  I  exp la ined i t  a t  one po in t  

tha t  I  was known as the  ind iv idua l  in  SARS to  go  to  i f  you  

need to  know any th ing  about  pens ion  funds or  pens ion  law  

and so ,  yes ,  Cha i r.  

ADV FRANKLIN SC:    A l r igh t  and the  propos i t ions  tha t  had  

been put  to  you,  as  I  unders tand i t ,  a re  reco rded under  the  

background,  in  o ther  words tha t  Mr  P i l lay  had made a  

request  and the  request  bas i ca l l y  cons i s ted  o f  th ree  par ts .   

The f i rs t  was he  wanted to  –  he  wanted ea r ly  re t i rement  

f rom the  GEPF.   Second ly,  he  wanted the  Min is te r  o f  20 

F inance to  wa ive  h is  ear l y  re t i rement  pena l ty  and  th i rd ly,  

he  wanted to  be  appo in ted  on cont rac t  a f te r  h is  ear l y  

re t i rement  f rom the  GEPF,  i s  tha t  cor rec t?  

MR SYMINGTON:    That  i s  so ,  Cha i r,  and to  add to  tha t ,  a l l  

th ree  those,  he  is  governed by  law,  so  the  reason  tha t  he  
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wou ld  have asked me to  do  th i s  was to  check  on  the  

va l id i t y  o f  i t  and cer ta in ly  when I  use  words l i ke  techn ica l  

pos i t ion ,  i t  i s  the  lega l  techn ica l  pos i t ion  and so  tha t  was 

why I  –  tha t  was not  why I  wro te  i t  bu t  th is  was the  

ou tcome o f  whether  i t  i s  lawfu l  o r  no t .  

ADV FRANKLIN SC:    And then in  response,  as  I  

unders tand i t ,  to  those th ree  requests  and th ree  

propos i t ions ,  you reco rd  your  conc lus ions under  the  

techn ica l  pos i t ion .  

MR SYMINGTON:    Yes,  Cha i r.  10 

ADV FRANKLIN SC:    Second paragraph you say:  

“Mr  P i l lay  has reached the  requ i red  age fo r  ear l y  

re t i rement . ”  

I s  the  address ing  quest ion  one,  i ssue one? 

MR SYMINGTON:    Yes,  Cha i r,  i t  does.  

ADV FRANKLIN SC:    Then you say:  

“He is  en t i t led  to  request  the  Min i s te r  to  wa ive  the  

ear l y  re t i rement  pena l ty. ”  

MR SYMINGTON:    Yes,  Cha i r.  

ADV FRANKLIN SC:    I s  tha t  address ing  number  two? 20 

MR SYMINGTON:    Yes,  Cha i r.  

ADV FRANKLIN SC:    And then you say no  techn ica l i t y  

p revents  SARS f rom appo in t ing  on  a  cont rac t  a f te r  th is  

re t i rement  f rom GEPF.   I s  tha t  address ing  issue 3?  

MR SYMINGTON:    Yes,  Cha i r.  
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CHAIRPERSON :    So  are  you say ing  you may no t  have 

used ce r ta in  language tha t  maybe one no rmal l y  expects  i n  

a  lega l  op in ion  bu t  you say one,  you were  asked to  g ive  an  

op in ion .  

MR SYMINGTON:    Yes.  

CHAIRPERSON :    To  g ive  tha t  op in ion  you needed to  look  

a t  the  law wi th  spec ia l  re fe rence  to  pens ion  law and the  

ru les  o f  the  GEPF.  

MR SYMINGTON:    Yes,  Cha i r.  

CHAIRPERSON :    And tha t  you answered those th ree  – you  10 

dea l t  w i th  those th ree  issues on the  bas is  o f  pens ion  law 

and the  ru les  o f  the  GEPF,  i s  tha t  cor rec t?  

MR SYMINGTON:    Yes,  Cha i r,  in  respect  o f  the  f i rs t  two  

issues.   In  respect  o f  the  th i rd  i ssue,  I  was not  re l y ing  on  

pens ion  law,  tha t  i s  labour  law.  

CHAIRPERSON :    Ja .  Yes.  

MR SYMINGTON:    Employment  cont rac t .  

CHAIRPERSON :    Yes.  

MR SYMINGTON:    Which  i s ,  you know,  one o f  the  appea ls  

tha t  I  am in te res ted  in  as  we l l .  20 

CHAIRPERSON :    Okay,  okay.  

MR SYMINGTON:    And I  have in  fac t  done some work  a t  

SARS in  appea ls ,  as  an  example ,  the  –  as  you wou ld  know,  

very  compl ica ted  area o f  the  d i f fe rence between and 

independent  cont rac tor  and a  common law employee and 
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those a lso ,  I  do  tha t  under  tha t  exper ience to  answer  

number  th ree ,  Cha i r.  

CHAIRPERSON :    Okay.   No,  tha t  i s  f ine .   Mr  Frank l in ,  I  

see we are  way past  the  tea  break.  

ADV FRANKLIN SC:    Yes.  

CHAIRPERSON :    Bu t  I  do  no t  know whether  –  probab ly  we 

shou ld  j us t  take  the  break now and you can f in ish  up  

a f te r… 

ADV FRANKLIN SC:    I  shou ld  no t  be  long a f te r  tea .  

CHAIRPERSON :    Yes,  okay,  a l r igh t .   We wi l l  take  the  tea  10 

ad journment  and  we w i l l  resume a t  ten  to  twe lve .   We 

ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Mr  Frank l in ,  I  see they have put  here  in  

add i t ion  to  the  f i le  I  had befo re ,  the  f i le  tha t  re la tes  to  your  

next  w i tness.   I s  tha t  because you asked them to  do  tha t  

o r…? 

ADV FRANKLIN SC:    No,  there  a re  s t i l l  some… 

CHAIRPERSON :    Okay,  a l r igh t .  20 

ADV FRANKLIN SC:    P rac t ica l  i ssues to  a t tend to  on  tha t  

po in t .  

CHAIRPERSON :    Okay.    

ADV FRANKLIN SC:    I  am s t i l l  i n  f i l e  SARS bund le  03 .  

CHAIRPERSON :    Okay,  tha t  i s  the  one I  have now.  
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ADV FRANKLIN SC:    Thank you.   Mr  Symington,  there  i s  

jus t  one fu r ther  aspect  o f  Mr  Moyane ’s  ve rs ion  tha t  I  want  

to  pu t  to  you and  tha t  i s  a t  paragraph 51 on page 25.   Do 

you have tha t?    

MR SYMINGTON:    Yes.  

ADV FRANKLIN SC:    Thank you.   I t  seems th i s  i s  Mr  

Moyane ’s  response to  the  ev idence about  the  os t r i ch  

inc ident  as  you have descr ibed i t  on  the  18  October  2016 

and what  he  says  is ,  regard ing  h i s  in te rna l  g r ievance about  

be ing  a l leged ly :  10 

“…blocked by  my bodyguard  f rom leav ing  a  room 

and fo r  wh ich  I  had apo log ised,  these are  human 

resources issues  wh ich  have no bear ing  on  a l l eged  

s ta te  capture ,  there  i s  no  need to  dwel l  much on  

such spur ious a l l egat ions. ”  

What  i s  your  response to  tha t?  

MR SYMINGTON:    So ,  Cha i r,  I  am sure  i t  may be a  human 

resource  mat te r  i f  one looks a t  what  the  g r ievance is  bu t  

the  who le  inc iden t  o f  18  October  2016 was ins t iga ted  by  Mr  

Moyane so  i t  i s  much more  than s imp ly  a  human resource  20 

issue,  he  was e f fec t i ve l y  in  cont ro l  o f  what  happened 

ins ide  tha t  room.  

 Mr  Ti t i  and Mr  Moyane –  and  we learn t  th is  

a f te rwards –  was  on the  phone w i th  each o ther  dur ing  the  

inc ident  so  sure ,  i t  i s  a  human resource  issue but  on ly  in  
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as  fa r  i t  goes to  the  gr ievance i t se l f  wh ich  I  lodged.  

ADV FRANKLIN SC:    Thank you .   And then f ina l l y,  i f  I  

cou ld  ask  you to  go  to  SARS bund le  02 ,  page 261.  

CHAIRPERSON :    A re  you go ing  to  come back to  th is  one?  

ADV FRANKLIN SC:    No,  no t  anymore ,  thank you.   Do you 

have page 261?  

CHAIRPERSON :    I  have got  261.  

ADV FRANKLIN SC:    Thank you,  Cha i r.  

MR SYMINGTON:    Jus t  a  moment?   Yes,  Mr  Frank l in ,  

thank you.  10 

ADV FRANKLIN SC:    Yes,  we looked a t  th is  s t r ing  o f  

emai ls  yes terday,  they were  sent  in  the  a f te rmath  o f  the 

inc ident  on  the  18  October.   You tes t i f ied  tha t  you had  

meet ing ,  you had got  some exp lanat ion  f rom Mr  Moyane,  

you d id  no t  th ink  i t  made any sense.   You se t  ou t  in  a 

lengthy  –  sor ry,  an  emai l  on  the  21  October  why you d id  

no t  th ink  tha t  the  exp lanat ion  g i ven to  Mr  Moyane made  

any sense,  tha t  i s  the  emai l  a t  page 262.    

A t  261 he responded to  you in  the  emai l  a t  the  

bo t tom o f  the  page and we went  th rough tha t  yes terday.   20 

Can I  d i rec t  your  a t ten t ion  to  the  emai l  a t  the  top  o f  the  

page 21 October  2016,  th is  i s  you wr i t ing  to  Mr  Moyane 

and Mr  Louw regard ing  Ivan P i l lay  and cou ld  I  ask  you to 

look  a t  the  las t  paragraph?  You say:  

“ I  rea l l y  hope we can get  th is  who le  th ing  beh ind  us  



25 MARCH 2021 – DAY 368 
 

Page 55 of 244 
 

as  soon as  poss ib le .   Th is  has happened a t  a  t ime 

when I  am s t i l l  t ry ing  to  p rocess why un i ts  and 

pro jec ts  tha t  I  bu i l t  and crea ted f rom sc ra tch  

produc ing  s ign i f i can t  tax  revenue each year  was  

rea l loca ted e lsewhere . ”  

Now you have been an employee s ince  1990,  you were  

there  dur ing  tha t  e ra  tha t  Mr  Moyane was Commiss ioner,  

can you put  tha t  comment  in  pe rspect ive  p lease?   What  

were  you re fer r ing  to?  

MR SYMINGTON:    So ,  Cha i r,  maybe –  and I  w i l l  ho ld  i t  10 

shor t ,  bu t  maybe  I  must  go  back to  meet ing  wh ich  I ,  in  my 

reco l lec t ion ,  happened around August  2015 where  the  new 

mode l  o f  SARS as i t  was apparent l y  des igned by  Ba ins  was 

presented to  the  execut ives  o f  SARS and as  a  fa i t  

accompl i ,  we have never  pa r t i c ipa ted  in  any aspect  o f  the  

des ign ,  we have  never  –  we were  never  consu l ted  about  

our  d i v is ions tha t  we managed a t  tha t  po in t  in  t ime about  

our  exper t i se  or  anyth ing  and when we saw th i s  mode l ,  i t  

soon fo r  a  number  o f  us ,  we  cou ld  no t  see ou rse lves  in  tha t  

mode l .   I t  was  -  the  mode l  was fo re ign  to  us .    20 

Now I  must  emphas ise  th is ,  tha t  as  SARS 

employees,  we have gone th rough  many changes so  we are  

used to  a  change ,  we are  no t  res i s tan t  to  a  change as  we  

wou ld  no rmal ly  expect  o f  employees who are  no t  used to  

change.   But  th is  mode l ,  we –  I ,  and I  do  no t ,  because I  do  
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no t  want  to  speak on beha l f  o f  o thers ,  I  was not  ab le  to  

see how th is  mode l  i s  go ing  to  be  more  e f f i c ien t  than what  

we had a t  tha t  moment ,  number  one.    

Number  two,  I  cou ld  no t  see myse l f  in  tha t  mode l .   

Up unt i l  tha t  po in t  in  t ime I  was  head ing  up a  d iv is ion  

w i th in  lega l  wh ich  I  exp la ined ea r l ie r  was ca l led  product  

overs igh t  where  most  o f  the  des ign  o f  our  p roducts  

happened f rom a  lega l  po in t  o f  v iew and as  what  I  re fe r red  

to  as  someth ing  on  the  s ide ,  I  was asked back in  2009 or  

so  to  es tab l i sh  what  we re fe r  to  as  the  VDP un i t  o f  SARS,  10 

the  vo lun tary  d i sc losure  un i t  o f  SARS and so  tha t  was se t  

up  by  myse l f  and  ove r  the  years  t ha t  un i t  has produced a  

s ign i f i can t  amount  o f  money.   On average we were  on  

about  R2.5  b i l l i on  a  year  by  the  VDP p rocess and tha t  un i t  

was jus t  removed  out  o f  my care ,  i t  d id  no t  f i t  in to  where  i t  

used to  be long,  so  –  and tha t  i s  what  I  meant  when  I  wro te  

th is  par t  in  the  mai l  to  Mr  Moyane,  i t  was jus t  to  express  

tha t  what  has happened now,  th is  who le  inc ident  th ing ,  th is  

b iza r re  –  wh ich  one wou ld  never  have expected to  happen 

to  anybody in  SARS was now added to  the  confus ion  about  20 

th is  mode l  and where  I  f i t  in to  th is  mode l .   And so ,  Cha i r,  

tha t  i s  where  tha t  par t  came f rom.  

ADV FRANKLIN SC:    Thank you ,  Mr  Symington,  un less  

there  i s  anyth ing  e lse  you w ish  to  b r ing  to  the  a t ten t ion  o f  

the  Commiss ion ,  tha t  conc ludes  the  tes t imony  o f  Mr  
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Symington.  

MR SYMINGTON:    Thank you,  Cha i r.   Jus t  maybe one  

word  or  so ,  Cha i r.   F i rs t  o f  a l l  jus t  thank you fo r  the  

oppor tun i ty,  i t  i s  –  many o f  us  have l i ved  w i th  what  we 

have exper ienced as  a  n igh tmare  and th is  i s ,  you know,  

be ing  g iven the  oppor tun i ty  to  share  what  happened to  us  

i s  a  re l ie f  in  more  than one way and I  myse l f  have l i ved  in  

SARS,  I  have seen SARS when i t  was re fer red  to  as  In land 

Revenue,  be fo re  1994.   I  have l i ved  in  i t  when Mr  Gordhan 

and P i l lay  and Mr  Bar ry  Hore  drew us in to  a  who le   10 

d i f fe ren t  d i rec t ion ,  modern is ing  us  so  much so  tha t  by  2008 

or  ’09  we were  recogn ised in te rnat iona l l y  as  one o f  the  

best  a t  tax  admin is t ra t ion ,  one o f  the  most  e f f i c ien t  tax  

admin is t ra t ion  and to  then see th is  happen ing  to  SARS in  a 

very  shor t  space o f  t ime f rom 2014  up to  –  we l l ,  i t  was less  

than four  years  where  we cou ld  v is ib l y  see tha t  our  

e f f i c iency ra te  has dropped and you cou ld  see i t  in  what  we 

ca l l  the  buoyancy ra te ,  you know,  wh ich  is  jus t  a  measure  

to  measure  ou r  e f f i c iency has d ropped in  Mr  Moyane ’s  t ime 

and so  I  jus t  hope,  Cha i r,  tha t  th is  w i l l  never  happen aga in  20 

and I  th ink  your  Commiss ion  is  ins t rumenta l  in  ensur ing  

tha t  i t  w i l l  no t  ever  happen aga in ,  Cha i r,  thank you ve ry  

much.  

CHAIRPERSON :    Thank you,  Mr  Symington,  thank  you fo r  

ava i l ing  yourse l f  to  ass is t  the  Commiss ion .   You are  now 
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excused.   Mr  Frank l in?  

ADV FRANKLIN SC:    Thank you ,  Cha i r.   Cha i r,  the  next  

w i tness tha t  we  in tend ca l l ing  i s  Mr  van Loggerenberg .   

There  are ,  however,  p rac t i ca l  i ssues wh ich  need to  be 

a t tended to .  

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    Consequen t  upon the  ar rangements  

tha t  have been made wi th  the  SSA there  is  go ing  to  be  a  

subst i tu t ion  o f  the  ex i s t ing  a f f idav i t  by  a  redacted a f f idav i t .   

We had wondered whether  i t  wou ld  be  poss ib le  to  p roceed  10 

w i thout  tha t  document  bu t  I  do  no t  th ink  prac t ica l l y  i t  w i l l .  

CHAIRPERSON :    Okay.  

ADV FRANKLIN SC:    And so  we wou ld  ask  fo r  the  t ime to 

make those prac t ica l  a r rangements  and then to  commence 

w i th  the  lead ing  w i th  Mr  Van Loggerenberg .   I  cannot  te l l  

the  Cha i r  exact ly  how long tha t  w i l l  be .  

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    Bu t  I  imag ine  i t  w i l l  be  more  than 

ha l f  an  hour.  

CHAIRPERSON :    Wel l ,  in  tha t  event ,  because we were  20 

go ing  to  take  an ear l y  lunch a t  ha l f  past  twe lve ,  maybe we 

may as  we l l  ad journ  now,  maybe we shou ld  –  i f  we  ad journ  

now and take the  same amount  o f  t ime tha t  we wou ld  have  

taken i f  we had  ad journed a t  ha l f  past  twe lve ,  then we  

wou ld  resume a t  ha l f  past  one but  then a t  two there  w i l l  be  
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tha t  in te r rup t ion .   So I  do  no t  know what  you th ink ,  

whethe r… 

ADV FRANKLIN SC:    Yes,  I  th ink ,  Cha i r,  tha t  wou ld  be  

per fec t l y  in  o rder,  tha t  wou ld  g ive  us  enough t ime  to  ge t  

SARS in  o rder  and Mr  van Loggerenberg  ready.  

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    And we w i l l  have ha l f  an  hour,  i t  w i l l  

be  in te r rup ted  fo r  a  wh i le  and then we w i l l  con t inue.   So  

tha t  i s  in  o rde r  f rom our  s ide ,  thank you.  

CHAIRPERSON :    Okay,  a l r igh t .   Okay,  le t  us  ad journ  now 10 

and then we w i l l  resume a t  ha l f  pas t  one.  

ADV FRANKLIN SC:    Thank you,  Cha i r.  

CHAIRPERSON :    We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    A re  we ready Mr  Frank l in?  

ADV FRANKLIN SC:    Yes thank you Cha i r,  we wou ld  w ish  

to  ca l l  our  next  w i tness who is  Mr  Van Loggerenburg .  

CHAIRPERSON:    Yes,  thank you .   P lease admin i s te r  the  

oa th  or  a f f i rmat ion .  20 

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record?  

MR VAN LOGGERENBURG:    Johannes Hendr i kus  Van 

Loggerenburg .  

REGISTRAR:   Do you have any ob jec t ion  to  tak ing  the  

prescr ibed oath?  



25 MARCH 2021 – DAY 368 
 

Page 60 of 244 
 

MR VAN LOGGERENBURG:   No.  

REGISTRAR:   Do you cons ider  the  oa th  b ind ing  on  your  

consc ience?  

MR VAN LOGGERENBURG:   Yes.  

REGISTRAR:  Do you so lemnly  swear  tha t  the  ev idence  

you w i l l  g ive  w i l l  be  the  t ru th  the  who le  t ru th  and  noth ing  

bu t  the  t ru th ,  i f  so  p lease ra i se  your  r igh t  hand and  say so  

he lp  me God.  

MR VAN LOGGERENBURG:   So  he lp  me God.  

JOHANNES HENDRIKUS VAN LOGGERENBURG   [du ly  10 

sworn ,  s ta tes ]  

CHAIRPERSON:    Thank you,  you  may be seated Mr  Van 

Loggerenburg .  

ADV FRANKLIN SC:    Thank you Cha i r,  good a f te rnoon Mr  

Van Loggerenburg .       

MR VAN LOGGERENBURG:    Good a f te rnoon s i r.  

ADV FRANKLIN SC:    You shou ld  have a  f i le  on  the  bench  

beh ind  you . . . [ in te rvenes]   

CHAIRPERSON:    I  th ink ,  sor ry  Mr  Frank l in ,  thank you Mr  

Loggerenburg  fo r  ava i l ing  yourse l f  to  ass i s t  the  20 

Commiss ion .  

MR VAN LOGGERENBURG:    I t  i s  my honour  Cha i r.  

CHAIRPERSON:    Thank you.  

ADV FRANKLIN SC:    Thank you  Cha i r,  i t  i s  ca l led  SARS 

Bund le  02 .   You have tha t?   
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MR VAN LOGGERENBURG:    I  do ,  yes  Cha i r.   

ADV FRANKLIN SC:    P lease,  wou ld  you open tha t  up  to  

page 3?  You see  tha t  i s  the  commencement  o f  an  a f f idav i t  

in  you r  name,  co r rec t?   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i r.   

ADV FRANKLIN SC:    And then p lease tu rn  to  page e igh t  

zero .   I t  appears  f rom tha t  page tha t  th is  a f f idav i t  was 

deposed to  you on the  11 t h  o f  November  2020.   Can you 

conf i rm i f  tha t  i s  cor rec t?   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i r.   10 

ADV FRANKLIN SC:    And can  you g ive  the  Cha i r  the  

assurance tha t  the  content  o f  the  a f f idav i t  i s  t rue  and  

accura te?   

MR VAN LOGGERENBURG:    Abso lu te ly,  Cha i r.   

ADV FRANKLIN SC:    Thank you,  Cha i r  may I  ask  tha t  Mr  

Van Loggerenburg ’s  a f f idav i t s  f rom page 3  to  page 80 o f  

SARS bund le  02  be admi t ted  as  exh ib i t  WW2? 

CHAIRPERSON:    The a f f idav i t  o f  Mr  Johannes Hendr i kus  

van Loggerenburg  s ta r t ing  a t  page 3  w i l l  be  admi t ted  as  an  

exh ib i t  as  i t  i s  marked as  exh ib i t  WW2.   20 

ADV FRANKLIN SC:    Thank you Cha i r.  Mr  Van 

Loggerenburg  I  am go ing  to  take  you to  va r ious d i f fe ren t  

top ics  in  your  a f f idav i t  and I  wou ld  l i ke  to  s ta r t  o f f  w i th  jus t  

a  b r ie f  in t roduct ion ,  and then w i th  your  employment  h is to ry.   

 And you were  an  employee o f  the  South  A f r i can  
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revenue serv ices  f rom November  1998 unt i l  he  res igned in  

February  o f  2015,  i s  tha t  cor rec t?   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t  Cha i rperson.   

ADV FRANKLIN SC:    I  am go ing  to  take  you  to  your  

caree r  a t  SARS,  bu t  be fore  we do I  jus t  want  to  rem ind you  

tha t  cer ta in  o f  the  in fo rmat ion  tha t  you w ish  to  d isc lose  

and o r ig ina l l y  d isc losed in  your  o r ig ina l  a f f idav i t  i s  

sens i t i ve  and tha t  there  has been a  process o f  redact ion  a t  

the  request  o f  the  S ta te  Secur i t y  Assoc ia t ion .   You ' re  

aware  o f  tha t?   10 

MR VAN LOGGERENBURG:    I  am aware  o f  a  tha t  

Cha i rperson i t  was my o f fe r  to  them.  

ADV FRANKLIN SC:    And I  jus t  want  to  be  sure ,  p lease  

tha t  ne i ther  o f  us  inadver ten t ly  re fe r  to  a  name or  any  

o ther  p iece  o f  in fo rmat ion  tha t  has been redacted.  I  th ink  

you unders tand the  process per fec t l y.   

MR VAN LOGGERENBURG:    I  unders tand,  Cha i rperson.    

ADV FRANKLIN SC:    Thank you .   Cou ld  we then beg in  

w i th  your  caree r  a t  SARS,  and I  am go ing  to  jus t  take  i t  a t  

var ious s tages,  i f  you  cou ld  s ta r t  a t  paragraph 15.   And 20 

what  you say the re  is  tha t  you jo ined SARS in  November  o f  

1998,  co r rec t?   

MR VAN LOGGERENBURG:    I t  i s  cor rec t ,  Cha i rperson.  

ADV FRANKLIN SC:    And there  are  a  number  o f  d i f fe ren t  

un i ts  tha t  you e i ther  es tab l i shed  and or  were  head o f  
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dur ing  your  t ime ,  and the  f i rs t  un i t  to  wh ich  you were  

ass igned,  was known as the  Spec ia l  Invest iga t ions D iv i s ion  

o f  SARS tha t  we ca l l  S I ,  i s  tha t  cor rec t?   

MR VAN LOGGERENBURG:    Yes,  tha t  i s  cor rec t .  

Cha i rperson I  shou ld  jus t  perhaps say there  was a  

d is t inc t ion  be tween d i v is ion  and un i t  w i th in  the  revenue  

serv i ce .   

ADV FRANKLIN SC:    Yes,  and so  you were  ass igned to  

the  Spec ia l  Inves t iga t ions D iv is ion  and you were  tasked to  

bu i ld  a  manua l  case se lec t ion ,  t rack ing  and moni to r ing  10 

sys tem as par t  o f  a  smal l  un i t .   And tha t  un i t  was 

fo rmal ised in  1999,  and named the  SARS Tax and Customs 

In te l l igence Un i t ,  the  STCIU,  i s  tha t  cor rec t?   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rperson.   

ADV FRANKLIN SC:    And the  purpose o f  tha t  un i t ,  you 

have made a  re fe rence to  tax  gap and the  de f in i t ion  o f  tax  

gap,  can you exp la in  what  tha t  i s  to  the  Cha i r,  p lease?  

MR VAN LOGGERENBURG:    Cha i rperson,  s imp ly  pu t ,  the  

tax  gap is  a  te rm used by  revenue author i t ies  wor ldwide,  

you re fer  to  the  idea l  tax  amount  co l lec ted  per  f i sca l  year  20 

by  a  revenue author i t y  versus the  ac tua l  amount  co l lec ted .   

So i f  everybody pa id  the i r  tax ,  and nobody made  

any mis take,  you  wou ld  ge t  a  100% compl iance and then 

there 's  the  rea l  take ,  and tha t  gap in  be tween is  the  tax  

gap,  and th is  i s  the  ho ly  g ra i l  fo r  revenue serv ice ,  i s  tha t  



25 MARCH 2021 – DAY 368 
 

Page 64 of 244 
 

we want  to  go  and co l lec t  more  tax .   

ADV FRANKLIN SC:    Thank you .   In  paragraph 20,  you  

say:  

“That  the  manda te  o f  the  un i t  was to  t rack  and  

moni to r  ongo ing  invest iga t ions and aud i ts  o f  the  

then SARS Spec ia l  Invest iga t ion  o f f i ces ,  count ry  

w ide . ”  

And you a l so  say tha t :  

“ I t  was to  a l loca te  cases based on a  manua l  

susp ic ious ac t iv i t y  repor t  in  SAR system. ”  10 

And br ie f l y,  what  was the  or  i s  the  SAR system? 

MR VAN LOGGERENBURG:    Cha i rperson i t  i s  in  those 

days;  i t  was a  manua l  document  tha t  you have to  f i l l  i n  by 

hand.  But  i t  was bor rowed f rom the  Amer ican susp ic ious  

t ransact ion  repor t ,  wh ich  i s  rea l l y  the  equ iva len t  a lmost  o f  

f i rs t  in fo rmat ion  o f  c r ime fo rm tha t  you wou ld  comple te  a t  

the  Po l ice  S ta t ion  i f  you  want  to  repor t  a  c r ime or  a 

suspected c r ime.   

So,  i t  was o f  a  spec i f i c  des ign  to  enab le  the  person  

who was comp le t ing  the  repor t ,  to  g ive  su f f i c ien t  20 

in fo rmat ion  and data  ava i lab le ,  tha t  wou ld  enab le  one to  

ana lyse  i t  in  a  un i fo rm manner,  whethe r  i t  was a  

s tandard ised fo rm.   

ADV FRANKLIN SC:    Thank you.   Then in  paragraph 21,  

you exp la in  tha t :  
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“A t  two years  la te r  in  the  year  2000 as  pa r t  o f  the  

modern isa t ion  o f  SARS,  you were  tasked by  sen io r  

management  to  s ta r t  an  exper imen ta l  un i t  known as  

the  SARS Spec ia l  Compl iance Un i t ,  the  SCU. ”  

Jus t  paus ing  there ,  the  process o f  modern isa t ion  tha t  you  

ta lk  about ,  can you exp la in  to  t he  Cha i r  when d id  tha t  

beg in  and under  whose ausp ices and what  was i ts  

ob jec t i ve?  

MR VAN LOGGERENBURG:    Yes ,  Cha i rpe rson the re  were 

many e lements  o f  modern i sa t ion ,  bu t  I  guess the  pr imary  10 

ones a t  the  t ime,  I  re fe r red  to  in  parag raph 20.5 ,  jus t  the  

preced ing  pa ragraph on the  same page,  wh ich  were  known 

as Yaka[? ]  and modern i sa t ion  as  a  who le .    

Which  sought  to  look  a t  the  improvements ,  whether  

i t  was In fo rmat ion  Techno logy,  des ign  o f  what  wou ld  la te r  

become known as eFi l ing  tha t  we  a l l  use  today,  bu t  a lso  

improvements  in  te rms o f  human resource  management ,  

f i sca l  management  w i th in  the  ins t i tu t ion ,  p roduct iv i t y  

p lann ing ,  and a l i gn ing  a l l  o f  tha t  w i th  the  med ium term 

expend i tu re  f ramework ,  f i sca l  cyc le .   20 

ADV FRANKLIN SC:    R igh t ,  and you say:  

“That  the  SCU mandate  was  to ass i s t  law  

enforcement  agenc ies  to  cont ro l  o rgan ised cr ime ,  

f rom a  revenue customs and exc ise  perspect ive . ”  

Can you jus t  exp la in  to  the  Cha i r  in  what  way i t  wou ld  do  
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th is?  

MR VAN LOGGERENBURG:    Yes,  Cha i r  towards  the  la te 

1990 ’s  the  revenue serv ice  was increas ing ly  be ing  looked  

to  by  o ther  l aw enforcement  agenc ies  and  s ta te  

in te l l igence and prosecut ing  au thor i t ies  to  he lp  them to  

address cr ime,  wh ich  was one o f  the  I  th ink  there  were  

seven key p r io r i t ies  fo r  a l l  government  agenc ies 

count rywide.   

And one o f  them was to  address,  c r ime ra tes  wh ich  

were  very  h igh  a t  the  t ime,  and in  o rder  fo r  the  revenue 10 

serv i ce  to  cont r ibu te  to  tha t  and p ick  up  on the  demands 

tha t  came f rom the  respect ive  agency,  we saw a  ded ica ted  

component  was c rea ted w i th  a  v iew to  ass is t  in  p rec i se l y  

tha t .   

I t  may be usefu l  to  jus t  reca l l  tha t  th is  was a round 

the  t ime tha t  the  law enfo rcement  landscape in  South  

A f r i ca  began to  modern ise  as  a  who le .   Cha i rpe rson,  you 

may reca l l ,  the  in t roduct ion  o f  the  F inanc ia l  In te l l igence 

Cent re  Act ,  the  in t roduct ion  o f  the  Prevent ion  o f  the 

Organ ised Cr ime Act ,  the  Prevent ion  o f  Rough[? ]  Act iv i t ies  20 

Act ,  and Spec ia l  Invest iga t ions Un i t  and so  fo r th .   

And a l l  o f  them were  c rea tures  o f  s ta tu te ,  and many  

o f  those laws,  in  fac t ,  incorpo ra ted  the  revenue  serv ice  

in to  tha t  aspect .   

ADV FRANKLIN SC:    R igh t  in  pa ra  28  on page 8 ,  you say:  
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“That  th is  un i t ,  went  on  to  make  a  marked impac t  

aga ins t  o rgan ised cr ime f rom a  tax  customs and  

exc ise  pe rspect ive ,  and worked  c lose ly  w i th  the  

South  A f r i can  Po l ice  Serv i ce ,  the  Nat iona l  

P rosecut ing  Author i t y,  the  Nat iona l  In te l l igence 

Agency,  South  A f r i can Secre t  Serv i ce ,  Mar ine  

Coasta l  Management  Asset  For fe i tu re  Un i t ,  and  

Met ro  Po l i ce  Depar tments . ”  

I s  tha t  cor rec t?   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rpe rson.   10 

I f  I  cou ld  add,  there  were  a lso  d i f fe ren t  mu l t i -agency task  

group ing  se t  up  a t  the  t ime where  the  revenue se rv i ce  a l so  

par t i c i pa ted  in ,  and in  respect  o f  those ent i t ies  ment ioned 

in  my paragraph 28 there  were  a l so  opera t iona l  

agreements  tha t  ex i s ted  be tween the  revenue serv ice  and 

spec i f i ca l l y  these S ta te  organs tha t  I  ment ioned here  to  

g ive  gu idance on how we ass is ted .  

ADV FRANKLIN SC:    Thank you ,  and then in  pa rag raph 

30,  you exp la ined tha t  a f te r  a  t ime,  you were  tasked to  

re turn  to  the  TCIU.   That  i s  the  un i t  tha t  we spoke about  20 

ear l ie r,  wh ich  you jo ined in  November  o f  1998.   I t  was se t  

up  and named as  the  TCIU in  1999  but  you re turned  to tha t  

un i t  in  o rder  to  enhance i t s  capac i ty  and capab i l i t y,  and 

tha t  was then renamed the  SARS Bus iness In te l l igence  

Un i t ,  the  B IU,  i s  tha t  co r rec t?   
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MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rpe rson,  

in  fac t ,  there  were  someth ing  s im i la r  be ing  fo rmed  

e lsewhere  w i th in  the  revenue serv i ce  a t  the  t ime under  the  

customs and exc ise  component ,  and the  bus iness dec is ion  

was to  say le t  us  no t  dup l i ca te  le t  us  ge t  the  resources  

together  under  a  s ing le  umbre l la ,  wh ich  was the  spec i f i c  

task  tha t  I  was g iven a t  the  t ime and wh ich  I  repor ted  to  as  

I  s ta te  there ,  Mr  Tshaba la la .   

ADV FRANKLIN SC:    Bu t  you say  in  paragraph 34 tha t :  

“The B IU you grew in  s ize  and cont inued w i th  the  10 

mandate  to  conduct  case se lec t ion ,  t rack ing  and 

moni to r i ng  o f  non-compl iance and invest iga t ions 

and aud i ts  and research  on the  so  ca l led  tax  gaps. ”  

Cou ld  you g ive  the  Cha i r  an  idea  o f  p rac t ica l l y  what  these  

tasks  en ta i l ,  how is  i t  tha t  the  B IU executed i t s  mandate  on  

the  top ics  tha t  you have ident i f ied? 

MR VAN LOGGERENBURG:    Th i s  i s  very  long and very  

br ie f l y  pu t ,  they  were  o rgan ised in to  i f  I  can  ca l l  them best  

o r  sub-un i ts  o r  sub-group ing .   The s ta f f  was in  tha t  had 

par t i cu la r  backgrounds or  sk i l l s  o r  capab i l i t ies ,  in te res ts ,  20 

tha t  wou ld  focus on  d i f fe ren t  pa r ts  o f  the  economy.   So,  to  

one ex ten t  what  tha t  meant  i s  tha t  the  revenue serv i ce  now 

had a  research  capab i l i t y  tha t  cou ld  co l lec t ,  co l la te  and  

ana lyse  and d i s t r ibu te  knowledge o f  spec i f i c  a reas  in  our  

economy,  to  those par ts  tha t  had to  e i ther  serv ice ,  co l lec t  
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tax  o r  en force  the  tax  laws,  o r  cus toms laws or  exc ise  

laws.   

 In  the  main  tha t  was how they  were  organ ised but  a t  

the  same t ime,  they a lso  worked  very  c lose ly  w i th  those 

agenc ies  tha t  I  ment ioned ear l ie r  on  because,  o f  course ,  

what  they were  look ing  a t  wh ich  inc luded non-compl iance,  

in  te rms o f  a l l  the  ac ts  admin is te red by  the  revenue 

serv i ce ,  inev i tab l y,  they wou ld  ove r lap  w i th  peop le  who are  

no t  necessar i l y  do ing  the  r igh t  th ing  in  our  soc ie ty.   

And so  as  a  consequence,  then  they work  ve ry  10 

c lose ly  togethe r  to  t ry  and co l lec t  a l l  th is  in fo rmat ion  and  

make sure  tha t  th is  in fo rmat ion  was made ava i lab le  to  the  

par t s  no t  on ly  w i th in  the  revenue  serv ice  e l sewhere ,  tha t  

wou ld  enab le  government  to  address the  m isbehav ing  or  

whatever.  

ADV FRANKLIN SC:    Yes,  thank you.   Then,  in  pa rag raph 

14,  you exp la in  t ha t :  

“ In  2005,  you  were  tasked  to  oversee the  

amalgamat ion  o f  severa l  en forcement  un i ts  

count rywide in to  a  s ing le  un i t  then  named in  as  the  20 

SARS Nat iona l  Enforcement  Un i t ,  o r  NEU. ”  

Jus t  paus ing  the re ,  you say tha t  th is  task  was par t  o f  the 

cont inuous improvements  a t  SARS.   I s  th is  a  cont inuat ion  

o f  the  modern i sa t ion  program tha t  you were  speak ing  o f?   

MR VAN LOGGERENBURG:    Yes,  so  w i th in  the  roadmap 
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o f  the  revenue serv i ce  becoming more  modern ,  one w i l l  

have to  look  a t  each and every  d i f fe ren t  par t  o f  the  en t i re  

serv i ce ,  descr ibe  the  rou te  and the  road i t  fo l lowed to  

modern ise .   

In  th is  par t i cu la r  ins tance,  I  am res t r i c t ing  my 

ev idence to  tha t  par t  wh ich  I  was  par t  o f ,  wh ich  was the  

en forcement  component ,  the  revenues.  Around,  2005 

Cha i rperson what  we found was tha t  there  were  too  many  

tasks  teams,  un i ts ,  components ,  d iv is ions,  every th ing  e lse  

tha t  were  e f fec t i ve l y  a l l  t ry ing  to  ach ieve the  same th ing ,  10 

wh ich  was to  en force  the  law and to  ca tch  the  bad guy,  and 

ho ld  them to  account ,  co l lec t  the  money f rom them.   

And so  the  log i ca l  th ing  was to  do  was to  look  a t  

those d i f fe ren t  un i ts  in  g roup ing  tha t  were  a lmost  s im i la r,  

and to  b r ing  them togethe r  under  a  s ing le  umbre l la ,  and 

g ive  them a  s ing le  management ,  so  tha t  they do  not  

dup l i ca te ,  they do  not  compete  w i th  resources and then  

you make the  best  w i th  what  you have in  te rms o f  number  

o f  peop le  ava i lab le ,  and your  sk i l l  se t .   

I t  a lso  makes i t  eas ie r  fo r  admin i s t ra t i ve  purposes  20 

when you p lan  fo r  f i sca l  management ,  Human Resource  

Management ,  p roduct ion  p lann ing ,  repor t ing  to  Par l iament  

o r  whoever.   I t  jus t  make sense,  no t  have many o f  same 

and tha t  i s  e f fec t i ve ly  what  resu l ted  in  c rea t ion  o f  what  

became known as  the  Nat iona l  Enforcement  Un i t .  
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ADV FRANKLIN SC:    R igh t  mov ing  fo rward  in  para  44 ,  

page 10.   You desc r ibe  how you then se rved as  an  adv i so r  

to  what  was known as the  compl iance d iv i s ion  fo r  a  wh i le ,  

and then you were  p romoted in  th is  per iod  to  the  ro le  o f  

manager  spec ia l  opera t ions,  wh ich  was a  sub-d iv is ion  o f  

the  en forcement  d iv is ion  o f  SARS in  2007,  i s  tha t  cor rec t?  

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rperson.   

ADV FRANKLIN SC:    Then para  49 ,  you exp la in  tha t ,  by  

2010,  you were  promoted to  the  pos i t ion  o f  g roup execut ive  

and oversaw the  a l ignment  and funct ion ing  o f  f i ve  un i ts ,  10 

wh ich  we w i l l  dea l  w i th  in  g rea te r  de ta i l  la te r.   And is  i t  

cor rec t  tha t  those f i ve  un i ts  resor ted  under  a  sub-d iv is ion  

wh ich  was known as the  Pro jec ts  and Ev idence 

Management  and Techn ica l  Suppor t  D iv is ion?  

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rperson.   

ADV FRANKLIN SC:    That  was one o f  the  sub-d i v i s ions o f  

what  wou ld  become The Tax and Customs Enforcement  

Invest iga t ions D iv is ion ,  the  TCEI  o f  SARS.   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rperson.   

ADV FRANKLIN SC:    And in i t ia l l y,  you repor ted  to  the  20 

then Deputy  Commiss ioner  o f  SARS,  Mr  Ivan P i l lay  and by  

ear l y  2012,  you repor ted  to  the  ch ie f  o f f i ce r  o f  Tax and  

Customs Enfo rcement  invest iga t ions Mr  Jean Rave l ,  i s  tha t  

cor rec t?   

MR VAN LOGGERENBURG:    Tha t  i s  cor rec t ,  Cha i rperson.  
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ADV FRANKLIN SC:    And then f ina l l y,  as  regards your  

employment  h i s to ry,  you res igned f rom SARS in  February  

o f  2019.   As  you say,  you r  las t  job  t i t le  a t  SARS was group 

execut ive  tax  and customs enforcement  invest iga t ions,  

a i r l ine  pro jec ts ,  ev idence management  and techn ica l  

suppor t ,  cor rec t?  

MR VAN LOGGERENBURG:    Cha i rperson,  I  ac tua l l y  

res igned in  2015,  no t  2019.    

ADV FRANKLIN SC:    Sor ry,  d id  I  say  19?  Sor ry,  February  

2015,  as  i s  in  your  s ta tement .  10 

MR VAN LOGGERENBURG:     But  the  res t  i s  cor rec t ,  the  

s ta tement  a lso  reads 2015.   

ADV FRANKLIN SC:    Good,  I  wou ld  l i ke  to  then take  you 

to  paragraph 53 and ask you  p lease to  exp la in  the  

work ings o f  the  f i ve  un i ts .   Ear l ie r  you had sa id  in  2010,  

when you were  p romoted to  g roup  execut ive ,  you oversaw 

the  a l ignment  and funct ion ing  o f  f i ve  un i ts ,  I  take  i t ,  is  

these f i ve  un i ts .   

And cou ld  you  ident i f y  them and then br ie f l y  

desc r ibe  the i r  funct ions.  So the  f i rs t  one,  wh ich  is  dea l t  20 

w i th  in  parag raph 53.1 ,  on  page 11,  i s  the  Nat iona l  

P ro jec ts  Un i t ,  the  NPU.   What  d id  tha t  un i t  do  dur ing  your  

t ime?  

MR VAN LOGGERENBURG:    Cha i rperson the  Nat iona l  

P ro jec ts  Un i t  i s  ac tua l l y  the  la te r  i te ra t ion  o f  the  Nat iona l  
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En forcement  Un i t  tha t  I  descr ibed  ear l ie r,  wh ich  was the  

cong lomera t ion  o f  smal l  l i t t l e  b i t s  and p ieces o f  un i t s  tha t  

were  do ing  the  same work  a t  the  same t ime.   By  th is  t ime,  

we had deve loped a  pro jec t  invest iga t ion  methodo logy and 

we were  ab le  to  measure  invest iga t ions repor t ing  S tandard  

Time.   

So,  we were  ab le  to  p red ic t  how many aud i ts  o r  

f inanc ia l  invest iga t ions,  p re l im inary  invest iga t ions we  

cou ld  do  in  208 work  day f i sca l  year  w i th  the  number  o f  

peop le  tha t  we have ava i lab le .   And so ,  we used the  10 

pro jec t  tha t  enab les  no t  jus t  to  t rack  a  t ransact iona l  s ing le  

ins tance,  you can now look a t  a  g roup o f  taxpayers  a t  any 

t ime or  a  spec i f i c  top ic ,  c ross  a l l  tax  types,  o f  a l l  taxpayer  

t ype and u t i l i se  a l l  the  d i f fe ren t  too ls  and powers  in  

remi t ted  revenues.   

So the  Nat iona l  P ro jec ts  Un i t  was then the  la rges t  

invest iga t ive  component  o f  t ime tha t  had presence in  the  

major i t y  o f  the  prov inces,  in  the  count ry  and they then  

conducted what  was known as c i v i l  and cr im ina l  

invest iga t ive  pro jec t  w i th in  these pro jec ts .   I t  m igh t  be  sub-20 

pro jec t  cases,  p re l im inary  invest iga t ions and whatever  the  

case might  be  and the i r  a im was  l i te ra l l y  to  go  a f te r  the 

bad guy.   

So I  am not  ta lk ing  about  o rd ina ry  taxpayers  who 

fo rge t  to  f i le  the i r  tax  re turns  or  anyth ing  l i ke  tha t  I  mean,  



25 MARCH 2021 – DAY 368 
 

Page 74 of 244 
 

o rgan ised,  o r  ve ry  de l ibe ra te  tax  customs in  the  exc ise  

o f fenses.   They focused par t i cu la r ly  on  what  we ca l l  the  

i l l i c i t  economy,  wh ich  wou ld  inc lude a l l  c r im ina l  ac t i v i t y  as  

a  f i sca l  consequence in  South  A f r i ca .   

ADV FRANKLIN SC:    Sor ry  to  in te r rup t ,  cou ld  I  ask  you to  

speak up o r  speak c loser  to  the  m ic ,  I  am to ld  tha t  you are  

no t  aud ib le .  

MR VAN LOGGERENBURG:    I  am sor ry,  I  apo log ise  

Cha i rperson.  

ADV FRANKLIN SC:    Not  a t  a l l ,  tha t  i s  much bet te r.   So 10 

tha t  was the  f i rs t  o f  the  f i ve  un i ts  tha t  you were  in  charge 

o f  the  second is  dea l t  w i th in  para  53 .2 .   I t  i s  the  

cent ra l i sed /  cent ra l  p roduct ,  sor ry,  p ro jec ts  un i ts ,  wh ich  

you say:  

“Cons is ted  o f  a  smal l  cent ra l i sed  o f f i ce  w i th  a  

na t iona l  mandate  to  conduct  c iv i l  invest iga t ive  

pro jec ts  a imed a t  combat ing  prevent ing  recover ing  

tax ,  cus toms and exc ise  losses in  the  i l l i c i t  

economy and c r im ina l  en terp r ises  and to  de ta in ,  

se i ze  and fo r fe i t  i l l i c i t  con t ro l led  and smugg led  20 

goods assoc ia ted  there  w i th . ”  

I  am not  sure…[ in tervene]  

CHAIRPERSON:    Maybe we  shou ld  s top  there ,  Mr  

Frank l in .  

ADV FRANKLIN SC:    Yes,  i t  i s  t ime fo r  the…[ in te rvene]  
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CHAIRPERSON:    Ja ,  we w i l l  have  an in te r rup t ion  fo r  me to  

address ce r ta in  mat te rs  and thereaf te r,  we w i l l  con t inue.  

On Tuesday even ing  th is  week th is  Commiss ion  had 

two sess ions,  a  day sess ion  and the  even ing  sess ion ,  

dur ing  the  even ing  sess ion ,  I  had the  cross  examina t ion  o f  

Min is te r  Prav in  Gordhan,  Min i s te r  o f  Pub l ic  Enterp r ises  by  

Mr  Tom Moyane ’s  counse l  Mr  Mpofu  as  we l l  as  the  re -

examinat ion  o f  Mr  Gordhan on,  by  h is  counse l ,  Ms Le  

Roux.   Towards  the  end o f  Ms Le Roux ’s  re -examinat ion  or  

Mr  Gordhan cer ta in  events  happened and  cer ta in  10 

s ta tements  and u t te rances were  made wh ich  ought  no t  to  

have been made.   

I  have g iven myse l f  the  oppor tun i ty  to  watch  the  

v ideo o f  the  las t  15  m inutes  o f  t hose proceed ings jus t  to  

make sure  tha t  I  see exact ly  what  happened,  and i t  seems 

to  me tha t ,  as  Cha i rperson o f  th is  Commiss ion ,  i t  i s  

impera t ive  tha t  I  add ress th is  mat te r.   

Many th ings may have happened du r ing  those 

proceed ings in  the  even ing  sect ion ,  tha t  maybe shou ld  no t  

have happened,  and maybe there  may be cer ta in  20 

s ta tements  tha t  a lso  may have been made,  tha t  maybe  

shou ld  no t  have been made.   But  I  am not  go ing  to  dea l  

w i th  a l l  o f  them,  I  am go ing  to  dea l  w i th  those tha t  I  regard  

as  the  most  ser ious.  

Th is  Commiss ion  is  es tab l i shed in  te rms o f  the  
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Const i tu t ion  o f  our  Repub l ic ,  i t  i s  a  Pres ident ia l  

Commiss ion .   I t  was es tab l i shed by  the  fo rmer  Pres ident ,  

Mr  Zuma.   I  was asked to  Cha i r  i t  and I  agreed,  because I  

regarded i t s  work  as  ve ry  impor tan t  fo r  our  count ry,  and fo r  

our  democracy.   I t  has  been s i t t ing  fo r  jus t  over  th ree  years  

and dur ing  th is  t ime many peop le  have appeared before  

me,  inc lud ing  lawyers ,  a t to rneys and advocates .    

Many peop le  have sor t  to  ass i s t  th is  Commiss ion ,  fo r  wh ich  

we are  ve ry  g ra te fu l  and many lawyers  who have appeared  

before  th is  Commiss ion  have conducted themse lves in  an  10 

acceptab le  way.   That  i s  no t  to  say there  have been no 

inc idents  tha t  were  no t  acceptab le  and tha t  one wou ld  have  

pre fe r red  not  to  have happened.   But  by  and la rge  the  

overwhe lm ing major i t y  o f  peop le  who appear  be fore  the  

commiss ion ,  coopera te  w i th  the  commiss ion ,  show respect  

to  the  commiss ion ,  show respect  to  one anothe r.   

 Somet imes fa lse  tens ions r i se ,  bu t  on  the  who le  

everyone manages to  ensure  tha t  the  proceed ings o f  the  

commiss ion  cont inue.   I  am gra te fu l  to  a l l  o f  those who  

show respect  to  th is  commiss ion ,  and to  show respect  to  20 

o thers  who have a  ro le  to  p lay  in  th is  commiss ion .   

 On Tuesday even ing  Mr  Mpofu  who as  I  have sa id  

appeared fo r  Mr  Moyane,  to ld  counse l  fo r  Mr  Gordhan to  

shut  up .   He a lso  to ld  Mr  Gordhan to  shut  up .   I  have never  

had any lawyer  in  any cour t  p roceed ings or  in  any  
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commiss ion  or  fo rum,  te l l  another  lawyer  to  shut  up ,  o r  a  

w i tness.   

 The genera l  Counc i l  o f  the  Bar  o f  South  A f r i ca ,  

un i fo rm ru les  o f  p ro fess iona l  conduct  p rov ide  under  the  

head ing  dut ies  regard ing  c ross-examinat ion  o f  w i tnesses.   

Ru le  3 .3 .5 :  

 “ In  a l l  cases i t  is  the  du ty  o f  the  advocate  to  

guard  aga ins t  be ing  made a  channe l  fo r  

quest ions wh ich  are  on ly  in tended  to  insu l t  o r  

annoy e i the r  the  w i tness or  any o ther  person 10 

and to  exerc i se  h is  own judgment ,  bo th  as  to  

the  substance and fo rm o f  the  quest ion . ”  

 Ru le  4 .12  reads,  and the  head ing  is  i l l  fee l ing  and 

persona l i t ies  be tween counse l :  

 “C l ien ts ,  no t  counse l ,  a re  the  l i t igants .   

Whatever  may be the  i l l  fee l ing  ex is t ing  

be tween c l ien ts ,  i t  shou ld  no t  be  a l lowed to  

in f luence counse l  in  the i r  conduct  and  

demeanour  towards each o the r  o r  towards 

tu to rs  in  the  case.   A l l  persona l i t ies  be tween 20 

counse l  shou ld  be  sc rumpt ious ly  avo ided.   In  

the  t r ia l  o f  a  cause i t  i s  improper  to  a l lude to  

the  persona l  h is to ry  o r  the  persona l  

pecu l ia r i t ies  or  id iosyncras ies  o f  counse l  on  

the  o ther  s ide .   Such conduc t  cannot  be  
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to le ra ted .   I t  impacts  upon the  d ign i ty  o f  the 

commiss ion  and  is  taken in  a  ser ious l igh t .   

Not  leas t  because the  proceed ings o f  th is  

jud ic ia l  commiss ion  o f  inqu i ry  a re  te lev ised to  

the  pub l i c .   Even the  mat te rs  tha t  a re  be ing  

invest iga ted  by  the  commiss ion ,  i t  i s  to  be  

expected tha t  those who appear  be fore  i t  

wou ld  make ser ious a l legat ions and tha t  these  

are  qu i te  f i rm ly  and pass ionate ly  den ied .   That  

there  may be an imos i ty  be tween accuser  and 10 

defender  in  cer ta in  cases is  to  be  expected.   

However,  bo th  w i tnesses and imp l ica ted  

persons are  en t i t led  to  engage lega l  

p rac t i t ioners  to  ass i s t  them.   Th is  g ives  lega l  

p rac t i t ioners ,  namely  prac t is ing  a t to rneys or  

advocates  an  oppor tun i ty  to  ass i s t  the 

commiss ion  in  i t s  work ,  in  the  cause o f  

p ro tec t ing  the i r  c l ien ts ’ in te res ts  o r  r igh ts .   

That  oppor tun i ty  however  comes  w i th  cer ta in  

respons ib i l i t i es .   A lega l  p rac t i t ione r  i s  20 

requ i red  a t  the  very  m in imum to  ensure  tha t  

the  decorum defeat ing  the  fo rum in  wh ich  she 

or  he  appears ,  i s  jea lous l y  main ta ined and tha t  

h is  o r  he r  conduc t  does not  b r ing  the  fo rum in  

quest ion ,  in to  d is repute . ”  
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 I  record  my ex t reme concern  tha t  tha t  d id  no t  

happen dur ing  some o f  the  exchanges on Tuesday even ing .   

Not  on l y  was d i s respect  shown,  to  some o f  the  peop le  in  

the  hear ing ,  bu t  a lso  i t  was shown to  the  commiss ion  and  

to  me as the  Cha i rpe rson.   

 My task  as  the  Cha i rperson is  no t  made any eas ie r  

when lega l  rep resenta t i ves  a l l  shocked o f  what  the i r  nob le  

pro fess ion  requ i res  o f  them,  inc identa l l y  the  same 

cons idera t ions app ly  to  pub l i c  f igures .   A l l  persons who are  

g iven a  p la t fo rm a t  the  commiss ion ,  whether  as  a  w i tness  10 

or  an  imp l ica ted  person or  as  a  lega l  p rac t i t ione r,  have a  

du ty  to  the  pub l i c  and indeed to  our  democracy to  ensure  

tha t  they engender  pub l i c  conf idence in  p rocesses  such as  

those be ing  fo l lowed a t  the  commiss ion ,  and tha t  they  

main ta in  m in imum standards o f  conduct  and decorum 

expected o f  them when they are  in  a  fo rum such as  th is .   

 I  want  to  make i t  c lear  tha t  in  any meet ing  or  fo rum 

where  there  is  a  Cha i rpe rson,  i t  i s  the  du ty  o f  tha t  

Cha i rperson to  make sure  tha t  the  proceed ings  o f  tha t  

meet ing  or  fo rum are  conducted in  a  smooth  manner.   That  20 

is  a lso  my duty  as  Cha i rperson o f  th is  commiss ion .   

 I t  i s  my r igh t  and ob l iga t ion  to  make sure  tha t  I  

a l low somebody who needs to  be  a l lowed the  oppor tun i ty  to  

speak,  to  speak but  i t  i s  my r igh t  to  de termine when they 

may speak.   I t  i s  my r igh t  to  de termine how long they may  
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speak.   I t  i s  my r igh t  to  de termine when they must  s top  

speak ing .   

 So tha t  I  g ive  somebody e l se  a  chance,  a lso  tha t  

the  proceed ings may cont inue.   Mr  Mpofu  was to ld  by  me to 

s i t  down a t  a  cer ta in  s tage,  towards the  end  o f  the 

proceed ings.   He  was not  the  f i rs t  lega l  p rac t i t ione r  tha t  I  

to ld  to  s i t  down in  th is  commiss ion .    

 I  have a  c lea r  reco l lec t ion  tha t  I  have to ld  Mr  Bar ry  

SC,  who rep resents  Mr  Koko in  th is  commiss ion ,  a  few 

t imes to  s i t  down.   I  remember  tha t  I  have to ld  Ms 10 

Mbantshwa who  represents  Ms Mamela  in  these  

proceed ings to  s i t  down and I  th ink  I  have to ld  a  cer ta in  

a t to rney a l so ,  whose name I  canno t  remember,  to  s i t  down.   

 I t  i s  my duty  to  make sure  tha t  these proceed ings ,  

the  proceed ings o f  th is  commiss ion ,  cont inue in  a  smooth  

manner  and where  I  need to  ensure  tha t  somebody speaks,  

I  w i l l  dec ide  tha t  tha t  person w i l l  speak and I  w i l l  a l low h im 

or  her  bu t  where  I  dec ide  tha t  tha t  person has sa id  enough  

or  tha t  tha t  person shou ld  be  heard  a t  another  t ime,  I  am 

the  one who w i l l  dec ide .   20 

 No lega l  p rac t i t ioner  inc lud ing  Mr  Mpofu ,  has a  r igh t  

to  beg in  to  te l l  any  o ther  person in  th is  commiss ion ,  to  

shut  up .   That  power  be longs to  the  Cha i rpe rson  o f  the  

commiss ion  and even I  w i l l  no t  use  the  words shut  up .   

That  conduct  i s  unacceptab le  to  th is  commiss ion  and i t  i s  
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impor tan t  tha t  the  pub l i c  and o ther  l ega l  p rac t i t ioners  

shou ld  know tha t  th is  conduct  i s  no t  acceptab le  in  th is  

commiss ion .  

 As  I  have ind i ca ted  there  may be  o ther  u t te rances 

or  conduct ,  bu t  I  have dec ided to  focus on  the  most  ser ious 

u t te rances tha t  were  made tha t  day.   I  may have to  

cons ider  in  due  course ,  what  to  do  in  the  fu tu re  i f  a  

w i tness or  an  imp l ica ted  person o r  h is  o r  her  lawyer  i s  no t  

p repared to  sub jec t  themse lves to  the  au tho r i t y  and 

ins t ruc t ions o f  the  Cha i rperson.   10 

 The r igh t  to  c ross-examine is  g ran ted to  an  

imp l ica ted  pe rson by  me on the  unders tand ing  tha t  tha t  

imp l ica ted  person and h i s  o r  her  lega l  representa t i ve  w i l l  

sub jec t  themse lves to  the  d i rec t i ons o f  the  Cha i rpe rson 

dur ing  the  proceed ings.   

 The r igh t  to  c ross -examine and  the  r igh t  to  re -

examine they are  a l l  par t  o f  the  r igh t  to  be  heard .   The  

r igh t  to  be  heard  is  no t  abso lu te .   The r igh t  to  be  heard  is  

no t  abso lu te .   The r igh t  to  c ross-examine tha t  i s  on ly  

g ranted by  the  Cha i rperson a f te r  app ly ing  h is  m ind to  an  20 

app l i ca t ion  fo r  c ross-examinat ion  is  g ran ted  on the  

unders tand ing  tha t  the  imp l ica ted  person and h i s  o r  her  

lega l  representa t i ve  w i l l  sub jec t  themse lves to  the  

au thor i t y  o f  the  Cha i rperson.   

 Where  everyone or  anyone can s tand up and te l l  
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o ther  peop le  in  t he  p roceed ings to  shut  up  and no t  ra ther  

request  the  Cha i rperson to  ask  the  o the r  pe rson to  p lease  

keep qu ie t ,  i f  tha t  i s  a l lowed then there  w i l l  on ly  be  chaos  

in  the  proceed ings o f  th is  commiss ion .  

 That  I  w i l l  no t  a l low.   I r respect ive  o f  who does i t .   I  

thought  tha t  i t  i s  impor tan t  tha t  I  add ress th is  i ssue qu i te  

c lea r ly  so  tha t  anybody in  the  fu tu re  who contempla tes  

do ing  i t ,  knows qu i te  we l l  what  my a t t i tude is  and what  i s  

acceptab le  and what  i s  no t  acceptab le .   

 That  i s  a l l  I  wanted to  say about  the  events  o f  10 

Tuesday even ing .   Thank you Mr  Frank l in ,  we may proceed.   

ADV FRANKLIN SC:   Thank  you,  Cha i r.   Mr  van 

Loggerenburg ,  we were  busy w i th  the  f i ve  un i ts  tha t  were  

under  your  cont ro l  f rom 2010  un t i l  2015 as  I  unders tand i t  

and we had got  on to  the  second o f  those,  wh ich  is  the  CPU 

and I  wanted to  ask  you what  i s  meant  by  the  phrase the  

e l i c i t  economy.    

MR VAN LOGGERENBURG:   Cha i rpe rson,  i t  i s  

. . . [ in te rvenes]   

CHAIRPERSON:   I  am sor ry  Mr  Frank l in ,  what  i s  the  page? 20 

ADV FRANKLIN SC:   I t  i s  12 ,  Cha i r.   

CHAIRPERSON:   Okay,  thank you.    

MR VAN LOGGERENBURG:   Cha i rperson,  I  can ta lk  fo r  

days on  th is ,  bu t  in  essence the  revenue serv ice  made a  

d is t inc t ion  be tween  money supp ly  t ha t  came f rom 
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leg i t imate  economic  ac t i v i t ies ,  whether  i t  i s  bus iness o r  

peop le  ge t t ing  pa id  o r  t ransact ions or  whatever  t he  case 

might  be ,  in  the  fo rmal  sec tor  as  we l l  as  the  in fo rmal  

sec to r.   

 So a l though the re  wou ld  be  merg ing  m icro  and  

smal l  bus inesses,  tha t  wou ld  techn ica l l y  no t  a lways comply  

w i th  le t  us  say fo r  a rgument ’s  sake a  mun ic ipa l  by law or  

someth ing .   That  wou ld  have been seen as  the  l i c i t  

economy.  

 Then super  imposed over  tha t  i s  the  e l i c i t  economy 10 

wh ich  re fer  to  those ac t iv i t ies  w i th in  soc ie t y  tha t  have an  

in ten t  o r,  in ten t  to  ach ieve o r  phys i ca l  consequence.   In  

o ther  words someone makes money somewhere  or  spend 

money.   

 But  the  ac t iv i t y  i s  un lawfu l  and i l l ega l .   So tha t  i s ,  i t  

i s  an  ar t i f i c ia l  d is t inc t ion  because you o f  cou rse  f ind  

un lawfu l  and i l l ega l  ac t i v i t ies  w i th in  leg i t imate  bus inesses  

fo rm,  bu t  the  e l i c i t  economy focussed on those peop le  who  

were  commi t t ing  cr ime w i th  the  v iew to  make money,  and in  

South  A f r i can law as is  the  case  most ly  i n  the  wor ld ,  the  20 

source  o f  o r  the  or ig in  o f  the  income is  no t  re levan t  fo r  tax  

purposes.   

 Income is  taxab le .   So tha t  i s  essent ia l l y  in  a  

nu tshe l l .  

CHAIRPERSON:   I  am not  sure  whether  you are  speak ing  
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in  a  manner  tha t  a l lows them to  hear  you.  

MR VAN LOGGERENBURG:   Am I  too  so f t?  

CHAIRPERSON:   Remember  they  made a  request .   Ja ,  I  

th ink  you must  ra ise  . . . [ in te rvenes]  

MR VAN LOGGERENBURG:   L i f t  my vo i ce ,  so r ry.   Okay.   

Shou ld  I  repeat  what  I  sa id  Cha i r?  

CHAIRPERSON:   Wel l ,  I  d id  hear.   They are  no t  mak ing  an 

ind ica t ion  tha t  they d id  no t  hear.   I t  looks  l i ke  they d id  hear  

bu t  I  th ink  i t  i s  be t te r  i f  you  ra ise  your  vo i ce .   Jus t  repeat ,  

ja .   10 

MR VAN LOGGERENBURG:   I  apo log i se ,  Cha i r.    

ADV FRANKLIN SC:   I  am sor ry.   Mr  van Loggerenburg ,  i t  

may be eas ier  i f  you  br ing  the  m ic  c loser  to  you i f  you  can.   

Move tha t  f i l e .   Thank you.   Thank you.   So tha t  i s  the 

second o f  the  f i ve  un i ts .   The  th i rd  i s  dea l t  w i th  in  

parag raph 53.3 ,  i t  i s  the  tac t i ca l  in te rvent ions un i t ,  the  TIU 

and tha t  cons is ted  o f  o f f i ces  a t  por ts  o f  en t ry  a round the  

count ry.   What  was the  focus o f  tha t  un i t?  

MR VAN LOGGERENBURG:   Cha i rperson,  th is  was a  

component  o f  the  -  what  was and s t i l l ,  I  do  no t  know i f  i t  i s  20 

s t i l l  known as the  customs border  cont ro l  un i t ,  wh ich  is  a  

parami l i ta ry  component  w i th in  the  revenue serv i ce  tha t  

came about  in  the  m id  2000 ’s  by  s ta tu te .   

 Many peop le  wou ld  have seen them in  the i r  b lack  

combat  un i fo rms a t  border  posts  o r  a t  the  a i rpor t  perhaps.   
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Where  they car ry  handcuf fs  and some o f  them car ry  

f i rearms and they have a  K9 un i t  tha t  look  fo r  d rugs and 

tha t  sor t  o f  th ing .   

 Now,  so  the  tac t i ca l  in te rvent ion  un i t  i s  a  par t  o f  

tha t  borde r  cont ro l  un i t  tha t  was s l i ced out ,  because they 

were  an  invest iga t ive  component  as  opposed to  a  v is ib le  

po l i c ing  component  and fo r  tha t  reason they came to  resor t  

in to  the  subd iv is ion .    

 They were  based a t  the  majo r i t y  o f  the  po r ts  o f  

en t ry  wh ich  is  the  harbours ,  the  commerc ia l  po in ts  o f  en t ry.   10 

Harbours ,  a i rpor ts  and land border  por ts ,  and they 

conducted invest iga t ions f rom the  po in t  where  goods may 

have entered the  count ry,  up  to  the  po in t  where  those  

goods end up w i th in  the  count ry,  as  we l l  as  goods  leav ing  

the  count ry  f rom the  po in t  where  they o r ig ina te .   

 Maybe i t  i s  someth ing  tha t  i s  manufac tu red a l l  the  

way th rough the  por t  o f  en t ry  to  another  ju r i sd i c t ion  and  

they then focussed on those types o f  invest iga t ions.   Th is  

wou ld  be ,  they  wou ld  be  the  peop le  who looked a t  

smugg lers  o f  i l l ega l  goods or  d rugs or  c iga re t tes  or  20 

whatever  the  case might  be  and as  I  say  they have  peace  

o f f i cer  s ta tus  and  they are  more  o f  a  parami l i ta ry  na ture .   

 They wou ld  conduct  inspect ions  and ra ids  and 

ar res t  peop le  and  deta in  goods and tha t  sor t  o f  th ing .   

ADV FRANKLIN SC:   Thank you.   The four th  o f  the  un i ts  in  
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parag raph 53.4  i s  the  ev idence management  and techn ica l  

suppor t  un i t ,  the  METS and tha t  as  I  unders tand i t  was a  

smal l ,  cent ra l i sed  un i t  compr i s ing  o f  scarce  and expens ive  

exper t  sk i l l s .   

 Can you exp la in  b r ie f l y  what  the  ro le  o f  tha t  un i t  

was?   

MR VAN LOGGERENBURG:   Yes.   Cha i rpe rson,  as  a 

deve loped menta l  s ta te  const i tu t iona l  democracy,  the  

government  depar tments  are  no t  a l l  where  we wou ld  l i ke  

them to  be  fo r  many reasons.   H is to r ica l  reasons,  economic  10 

reasons and a l l  sor ts  o f  o the r  reasons.   

 One o f  the  s ide  e f fec ts  o f  tha t ,  is  tha t  somet imes  

you do not  have the  idea l  number  o f  exper t  sk i l l  se t s .   For  

ins tance we needed ve ry  good mathemat ic ian  who cou ld  

unders tand very  complex  mathemat ica l  fo rmula t i ons and 

he lp  us  in  tha t  sense.   

 I  am us ing  one example .   Those types o f  peop le  a re  

scarce  in  South  A f r i ca  f i rs t l y.   They  are  even more  scarce  i f  

you  want  to  ge t  them to  come and work  fo r  a  revenue  

serv i ce  and they  are  typ ica l l y  a lso  very  expens ive .   So in  20 

an  idea l  s i tua t ion  one wou ld  one day want  peop le  l i ke  tha t  

in  eve ry  na t iona l  p ro jec ts  un i t  in  the  count ry.  

 Every  tac t i ca l  en forcement ,  tac t i ca l  in te rvent ions  

un i t  bu t  you cannot  have tha t  and  so  th is  un i t  was a  

cent ra l i sa t ion  o f  the  count ry ’s  best  exper ts  in  tha t  
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subd iv is ion  who then prov ided an aux i l ia ry  suppor t  serv i ce  

to  these th ree  un i ts  I  have a l ready desc r ibed to  you.  

 Nat iona l  p ro jec t ,  cent ra l  p ro jec t  and the  tac t i ca l  

in te rvent ion  un i t ,  and I  have g iven  you an example  we had  

a  PHD in  mathemat ics  there .   We had a  wor ld  c lass  

fo rens ics  IT labora to ry.   In  fac t  i t  was the  bes t  in  the 

count ry.   

 The po l i ce  used to  ask  us  to  he lp  them wi th  the i r  

complex  mat te rs .   We had PHD’s  in  c r im ina l  law or  aud i t ing  

exper t s  and tha t  sor t  o f  th ing .   So th is  un i t  was rea l l y  jus t  10 

a  cent ra l i sa t ion  o f  those rear  and expens ive  sk i l l s  tha t  you 

wou ld  make ava i lab le  on  demand  to  the  respect ive  

invest iga t ive  un i ts ,  w i th in  the  contex t  o f  the  cases they are  

work ing  on  and on a  pr io r i t i sa t ion  mode l .  

 So i f  i t  i s  a  case tha t  i s  more  impor tan t ,  i t  rea l l y  

needs a  pa r t i cu la r  t ype o f  sk i l l ,  we make tha t  person 

ava i lab le  to  tha t  theme fo r  tha t  dura t ion  o f  tha t  

invest iga t ion .  

ADV FRANKLIN SC:   Thank you,  and then the  las t  o f  the 

f i ve  un i ts  i s  desc r ibed in  53 .5 .   I t  i s  the  h igh  r i sk  20 

invest iga t ion  un i t ,  the  HRIU.   We wi l l  hea r  more  about  th is  

in  a  d i f fe ren t  con tex t  in  due course .   P lease exp la in  what  

tha t  un i t  d id .   

MR VAN LOGGERENBURG:   Cha i rperson,  th is  un i t  

conducted a lso  aux i l ia ry  suppor t i ve  ass is tance to  the  o ther  
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invest iga t ive  un i ts  and a lso  to  o ther  law enfo rcement  

agenc ies .   In  those ins tances where  the  tasks  requ i red  in  

the  contex t  o f  an  invest iga t ion  was such tha t  i t  p resented 

e i ther  a  r i sk  to  the  revenue serv i ce  o f f i c ia l  and here  I  mean  

l i fe  and l imb.  

 A l l  r i sk  to  the  ev idence.   A l l  when we were  

invest iga t ing  peop le  who we knew wou ld  pu t  up  res is tance  

beyond law fa re  bu t  ac tua l l y  th rea tened peop le ,  shoot  

peop le ,  abduct  peop le  and tha t  so r t  o f  th ing .   They  were ,  I  

mean by  2012 they were  s i x  peop le  so  i t  was a  ve ry,  very  10 

smal l  team.  

 That  i s ,  they  k ind  o f  d id  the  suppor t  work  fo r  the  

b igger  invest iga t ions tha t  we were  work ing  on .    

ADV FRANKLIN SC:   Thank you.   You have exp la ined tha t  

in  by  way o f  s t ruc ture ,  one had the  d iv i s ion  wh ich  i s  known 

as the  TCEI  and then under  i t  was  the  PEMTS and the  f i ve  

un i ts  tha t  you have desc r ibed and then there  was a  

separa te  d iv i s ion ,  i s  tha t  r igh t ,  o r  subd iv is ion  ra the r  o f  the 

main  d i v is ion  and tha t  i s  one wh ich  you descr ibed in  

parag raph 54 and tha t  subd iv is ion  was known as the  20 

cr im ina l  invest iga t ions and p re l im inary  invest iga t ions and 

enqu i r ies  subd iv i s ion ,  cor rec t?  

MR VAN LOGGERENBURG:   Yes,  Cha i rperson.  

ADV FRANKLIN SC:   And i t  had two un i ts .   The f i rs t  was 

the  na t iona l  and reg iona l  o f f i ces  o f  the  cr im ina l  



25 MARCH 2021 – DAY 368 
 

Page 89 of 244 
 

invest iga t ion  un i t  and the  second was known as the  

pre l im inary  invest iga t ions and enqu i r ies  un i t ,  cor rec t?  

MR VAN LOGGERENBURG:   That  i s  co r rec t ,  Cha i rperson.   

I  cou ld  add the  cr im ina l  invest iga t ions un i t  i s  the  o ldest  

en forcement  un i t  in  the  revenue se rv ice .   I t  has  i t s  roo ts  in  

the  days when the  revenue serv i ce  came about  in  te rms o f  

the  ac t  in  1997,  and they had grown over  t ime so  they had  

the  b iggest  foo tpr in t  in  te rms o f  o f f i ces  a l l  ove r  the  count ry 

and they probab ly  in  my v iew had the  most  exper ienced 

cr im ina l  invest iga tors  tha t  focussed on SARS re la ted  10 

cr im ina l  o f fences.   

ADV FRANKLIN SC:   Yes,  and  hav ing  regard  to  tha t  

overv iew Mr  van Loggerenburg ,  I  th ink  i t  i s  sa fe  to  say tha t  

your  ca ree r  a t  SARS was very  much enforcement  and un i ts  

tha t  had as  the i r  ob jec t i ve ,  the  mon i to r ing  o f  i l l i c i t  

ac t i v i t ies  and the  insurance tha t  revenue was co l lec ted  as  

i t  ought  to  be  co l lec ted  and tha t  persons who were  no t  

comply ing  w i th  the  law,  wou ld  be  apprehended and dea l t  

w i th .  

MR VAN LOGGERENBURG:    Yes,  Cha i rperson.   In  one 20 

way or  anothe r  as  prov ided fo r  in  te rms o f  the  SARS 

regu la tory  and  lega l  f ramework  and o f  cou rse  the  

const i tu t ion .  

ADV FRANKLIN SC:   And you have descr ibed ea r l ie r  the 

process o f  modern isa t ion  and your  own area in  the  revenue 
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serv i ces  was modern ised as  I  unders tand i t .   you  spoke  

about  tha t  p rocess tak ing  p lace e f fec t i ve l y  f rom around  

1998 and onwards,  and can you g i ve  the  Cha i r  an  idea how 

successfu l  was tha t  modern isa t ion  p rocess,  where  was  

SARS as an  organ isa t ion  in  2013,  2014? 

MR VAN LOGGERENBURG:   Cha i rpe rson,  th is  i s  no t  in  my 

a f f idav i t  bu t  I  can answer  the  quest ion .   There  is  an  

in te rnat iona l l y  recogn ised measurement  ins t rument  tha t  i s  

app l ied  by  tax  au thor i t ies  and customs author i t ies  to  

measure  the i r  e f f i cacy  and e f f i c iency and s ta tus ,  a reas tha t  10 

they need to  deve lop  and a reas tha t  they are  ve ry  good a t .   

 That  i s  commonly  known as the  tax  admin is t ra t ion  

d iagnost ic  assessment  too l .   Peop le  have to  be  spec i f i ca l l y  

t ra ined to  use th is  too l  and i t  takes some t ime.   Ex terna l  

peop le  go  in to  these author i t ies  and they measure  d i f fe ren t  

po in ts  in  d i f fe ren t  ways.    

 Qu i te  a  soph is t i ca ted  sys tem.   I  know tha t  by  2013 

the  South  A f r i can Revenue Serv ice  scored among  the  top  

f i ve  revenue and customs author i t ies  in  the  wor ld  in  

respect  o f  tha t  d iagnost ic  assessment  too l .    20 

ADV FRANKLIN SC:   Thank you.   In  parag raph 59 you 

a l lege th i s ,  you say:  

 “As a  resu l t  the  prominence o f  SARS ab i l i t y  to  

en force  laws i t  oversaw and i t s  capac i ty  to  do  

so ,  became increas ing l y  e f fec t i ve  ove r  the  
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years ,  u l t imate ly  be ing  p ra i sed and s tud ied  

wor ldwide. ”  

 That  i s  what  you have jus t  a l luded to  now.  

MR VAN LOGGERENBURG:   Wel l ,  tha t  i s  one example  

Cha i r.   This – the acronym they used for that  too l  is  TADAT.  

That  is one example.   I  mean there have been many 

publ icat ions over the years since the late ‘90’s unt i l  2013.  I  

know that  other count r ies in fact  in January/February 2014 

the Uni ted Kingdom sent  a delegat ion to come and spend 

t ime with us to understand how we were managing to  impact  10 

on the i l l ic i t  tobacco t rade because they – they did not  know 

how.  So I  mean i t  is a – the Revenue Service was wel l  

known and wel l  received worldwide and actual ly steady.  

ADV FRANKLIN:   Right  I  would l ike to move on to your 

invest igat ive methodology which you have deal t  wi th as a 

topic in paragraph 63 page 17 and fol lowing and could I  ask 

you f i rst ly to just  highl ight  for the Chair  and just  to put  a 

f igure on this  obviously these f igures one can get  more 

accurate f igures but  just  a bal l  park f igure.   The last  

sentence in paragraph 63 says that :  20 

“At  the t ime and this t ime I  presume is when 

in the – in the ear ly 2000’s or 2010?”   

Do you know what  t ime you are talk ing about here? 

MR VAN LOGGERENBERG:   Yes i t  would have been around 

– around 2009 to 2010 Chai rperson. 
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ADV FRANKLIN:   And your est imate was that  he i l l i c i t  

economy was cost ing the state in excess of  R100 bi l l ion per 

annum. Is that  – that  a – as far as you know an accurate 

f igure? 

MR VAN LOGGERENBERG:   Yes Chairperson and i t  is a  

wel l -known f igure one that  was widely publ ished at  the t ime 

and… 

ADV FRANKLIN:   And then in order  to address that  loss and 

in order to execute your mandate I  understand that  the focus 

areas which were pr ior i t ised in terms of  what  was known as 10 

the SARS I l l ic i t  Economy St rategy which you deal  wi th in  

paragraph 66 on page 19.    

The focus areas that  were pr ior i t ised in terms of  that  

st rategy which was approved and presented to Parl iament 

was as set  out  in paragraph 66.1 to  66.13.    

So you need not  go through them al l  but  do I  

understand i t  that  there was in place at  least  f rom 2006 unt i l  

2013 an approved I l l ic i t  Economy St rategy which was 

fol lowed? 

MR VAN LOGGERENBERG:   Yes Chairperson the – the I l l i c i t  20 

Economy St rategy existed before and so these focus areas 

and the preceding paragraph the manner in which matters 

were ident i f ied for  invest igat ion.   But  the signi f icance of  th is 

is the fact  that  i t  was presented to Parl iament and accepted 

in that  year.  
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CHAIRPERSON:   I t  was presented in Parl iament and? 

MR VAN LOGGERENBERG:   And accepted.  

CHAIRPERSON:   And accepted okay.  

MR VAN LOGGERENBERG:   In other words for me i t  means 

a lot  more i f  Par l iament.  

CHAIRPERSON:   Yes.  

MR VAN LOGGERENBERG:   Is aware of  i t  and… 

CHAIRPERSON:   Ja,  no,  no I  accept  that .  

MR VAN LOGGERENBERG:   And they do not  stop us Chai r.  

CHAIRPERSON:   Ja.   I t  is just  that  you swal lowed your word 10 

accepted.   So .  

MR VAN LOGGERENBERG:   I  apologise again.  

CHAIRPERSON:   Ja okay al r ight .  

MR VAN LOGGERENBERG:   I  am a nervous character  Chai r.  

CHAIRPERSON:   No relax.    

ADV FRANKLIN:   And Mr Van Loggerenberg I  understand 

that  i t  was presented on more than one occasion to  

Parl iament over at  least  that  per iod 2006 unt i l  2013? 

MR VAN LOGGERENBERG:   Yes Chai rperson in fact  we 

were of ten cal led to Parl iament in  the preceding years and 20 

post  years on di fferent  matters of ten relat ing to shal l  I  say 

common cr ime problems facing the count ry.    

Not  only did they cal l  the ord inary parts of  

government that  you would expect  to be cal led by Par l iament  

meaning the pol ice or prosecut ing author i ty and so on but  
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the Revenue Service was a lso always cal led to come and 

account and I  in fact  I  at tended many of  those sessions and 

they were very di f f icul t  because you have to prepare qui te a 

lot  of  documentat ion and so on.    

A l l  of  them pushing the Revenue Serv ice and 

expect ing more of  the Revenue Service to do i ts bi t  to  

address organised cr ime and cr ime in genera l  in the count ry.  

ADV FRANKLIN:   And then to give the commission an idea 

of  the ambit  of  the act iv i t ies of  the PEMTS sub-divis ion you 

say in paragraph 67 that  that  sub-divis ion supported by 10 

others was at  the foref ront  of  invest igat ing at  least  87 

projects as at  the t ime that  you resigned f rom SARS to the 

best  of  your recol lect ion.   Now do I  understand you to say 

there were 87 odd l ive projects at  or about  2015 when you 

lef t  SARS? 

MR VAN LOGGERENBERG:   Yes Chairperson i t  was 

certainly not  less i t  may be more and when I  say projects 

that  would be overarching focus area wi th  mult ip le  audi ts,  

mult ip le  f inancial  invest igat ions and mult ip le civ i l  

invest igat ions,  mult ip le ent i t ies,  mul t ip le tax 00:06:08.  20 

ADV FRANKLIN:   And just  to h ighl ight  one that  we wi l l  

examine in greater detai l  in due course paragraph 66.9 you 

talk about  smuggl ing act iv i t ies wi th  a speci f ic emphasis on 

tobacco and alcohol  related products.   That  obviously was 

one of  the focus areas and I  take that  there were a number 
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or projects in rela t ion to that  part icular object ive? 

MR VAN LOGGERENBERG:   Chairperson there was one – by 

this t ime there was on project  wi th mult ip le sub-projects 

underneath i t  so the project  that  the ev idence leader Mr 

Frankl in is referr ing to which was known as Pro ject  Honey 

Badger would count  as one in th is 87 projects.  

ADV FRANKLIN:   Right  then I  would l ike to take you to 

another topic which you deal  wi th f rom page 23 and onwards 

and i t  is  ent i t led Resistance Encountered by SARS during 

Invest igat ions.    10 

Now I  take i t  that  not  everybody in the country 

thought that  compl iance was a good idea.   What you have 

done here is you have h ighl ighted for the benef i t  of  the 

commission some of  the obstacles that  you as SARS 

compl iance uni ts encountered in  the way of  execut ing your  

mandate and could I  ask you to  – to just  explain that  for the 

benef i t  of  the Chai r  and perhaps you can do so in  phases 

what you have done in th is sect ion of  your statement is to 

begin in 2003 and then you have gone forward to 2014.   

But  could you give the Chai r  an idea of  the type of  20 

res istance that  was encountered by SARS concerning these 

invest igat ions and projects that  you have out l ined? 

MR VAN LOGGERENBERG:   Chai rperson when – when the 

Revenue Service began to make an impact  on par t icular ly  

organised cr ime in the ear ly 2000’s and here I  mean we were 
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put t ing i l legal  drug dealers and drug manufacturers and cash 

in t ransi t  heists  type organised cr ime people in ja i l  for tax 

evasion.    

Though at  f i rst  I  th ink they – they when I  say they I  

mean the bad people,  the crooks,  the rogues did not  see i t  

coming because i t  was a new thing in the South Afr ican 

environment.  But  to the extent  that  some did on – in my early  

days at  the Revenue Service I  p icked up that  the common 

trend was real ly to corrupt  people.    

So the bad guys would simply pay money to an 10 

off ic ia l  to ei ther make someth ing happen or make something 

not  happen.  And that  was kind of  the standard informal 

counter that  the bad guys had.    

By the t ime we had the Special  Compl iance Uni t  and 

we were now focussed and we were al l  on a miss ion to make 

an impact  now the bad guys began to al ter their  way in which 

they responded to us.   So the typical  responses would be to 

delay you know when you – when they are obl iged to submit  

informat ion or to ask for ext ra t ime or to you know get  s ick 

and say they are not  avai lable they can only come in two 20 

weeks’ t ime or – the sort  of  typical  defences that  you f ind but  

in addi t ion to that  we began to encounter the names 

dropping.    

So somebody would say to us you know i f  you touch 

me you going to  touch so and so and i f  you touch so and so 
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he knows Minister  so and so.   So i t  just  you know when you 

deal  wi th me maybe we should go and si t  somewhere and 

see i f  there is not  a way of  making this go away which is 

what we used to cal l  names dropping.   I t  became a term.   

So somebody would come in f rom a raid or f rom an 

interview or anyth ing and they would say oh there was some 

names dropping again wi th th is one.   I t  began to be – get  

more and more so where i t  would happen just  here and there 

i t  became – i t  would become more f requent.    

And another t rend at  the t ime that  I  began to see was 10 

– was where people were being threatened l i tera l ly.   They 

were told i f  you want your job,  you want to stay in your job 

you bet ter back off  which is what we cal led the make the l i fe 

di ff icul t  k ind of  statement.   So somebody would say wel l  g ive 

me your name and your surname you know I  know so and so 

– so you – i f  you want your job you may want to do things in 

a part icular way.    

And that  escalated by the mid-2000’s to our people 

being held hostage,  our people being shot  at ,  our  people 

being shot ,  our  people being murdered,  assaul ted and 20 

threatened in that  manner.   Thei r  fami l ies threatened, 

equipment stolen and that  sort  of  th ing.    

To – I  mean to a point  I  remember even we uncovered 

a plot  and this is  publ ic knowledge where they were planning 

to bomb my off ice.   So this – in t ime that  is the kind of  



25 MARCH 2021 – DAY 368 
 

Page 98 of 244 
 

res istance that  we began to experience and certainly by the 

mid-2000 I  began to experience two things internal ly wi th the 

people that  I  was working wi th.    

One was that  some people fel t  incredibly  

uncomfortable to do this kind of  work.   They said look we 

audi tors,  we – this is not  – we do not  want to carry guns.   

And at  the same t ime f rom labour there were demands for 

increased danger pay and for the purchasing and supply of  

bul let  proof  vests and bodyguards and that  sort  of  th ing.   So 

i t  – i t  over t ime became more and more the norm.   10 

But  I  must  say Chair  I  th ink we were good at  

mit igat ing those r isks and where people did not  want to work 

on cases we did not  force them to work on cases and where 

bodyguards had to be provided they were.   Where bul let  

proof  vests had to be acquired and provided they were.   We 

could not  qui te afford danger pay but  we certain ly did what  

we could.    

And then I  th ink because we were that  effect ive in  

counter ing these at tacks on us i t  changed.  You st i l l  got  

these here and there but  i t  k ind of  almost  changed a lmost  20 

immediately and i t  began to turn into personal  at tacks on 

individuals.    

So usual ly in the form a rumour or an accusat ion but  

completely unsubstant iated and general ly they would be – 

they would be 00:14:50.   So i t  is k ind of  l ike this guy cannot  
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be t rusted because this is what  he has been doing or  

salacious of  some kind or accused of  corrupt ion and that  

certainly began to increase and i t  – i t  u l t imately became 

what I  descr ibed as a cot tage indust ry.    

People created dossier of  these th ings which at  face 

value i f  you do not  know anything i t  makes a good read but  

the minute you dig into i t  then you f ind i t  is complete 

nonsense and that  just  became the par for the course by at  

least  2013/2014.  

 ADV FRANKLIN:   A lr ight  then in  the sect ion on page 25 10 

under the heading The Cl imate Set  for the Final  At tack on 

SARS.  You have set  out  var ious examples here.   Could I  

take you forward to paragraph 86 on page 33 and what you 

have said is th is:  

“SARS lost  any semblance of  effect ive ly  

counter ing the sor ts of  at tacks I  have al ready 

descr ibed f rom end September 2014 when 

the appointment of  then Commissioner Tom 

Moyane was announced by then President  

Jacob Zuma out  of  the blue and he took 20 

off ice almost  immediately.   Almost  overnight  

when Mr Tom Moyane took over the publ ic  

at tacks on SARS and i ts off ic ia ls ran 

unabated and Mr Tom Moyane did absolutely  

nothing to defend SARS or al low people in  
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SARS who were able to defend SARS and i ts  

off ic ia ls and work to do so.   In  fact  he 

prohibi ted this emphat ical ly in th is regard I  

refer to  Annexures 1,  2 and 3. ”  

Just  pausing there you have made qui te blunt  

statements there regarding the former Commissioner we wi l l  

get  to some of  the detai l  but  can you descr ibe in your own 

words to  the Commissioner why you say that  as f rom the 

t ime of  the appointment of  Mr Moyane SARS lost  any 

semblance of  effect ively counter ing these at tacks? 10 

MR VAN LOGGERENBERG:   Chai rperson in 2014 these sort  

of  dossier  type at tacks that  I  descr ibed ear l ier  were 

happening thick and fast .   I t  was i f  not  a weekly i t  was a 

dai ly occurrence.   Now i f  I  may Chai rperson refer just  to the 

previous page?  Page 33 at  paragraph 85 page 33,  

paragraph 85.   What I  quote here is a  statement  issued by 

the South Af r ican Revenue Service on the 31s t  of  Ju ly 2014 

to the media.    

ADV FRANKLIN:   This is before Mr Moyane’s appointment? 

MR VAN LOGGERENBERG:   Correct .   So in – as I  said 20 

Chairperson now we – we now under at tack f rom al l  s ides 

wi th these cla ims and we have had that  before so we know 

the best  way to deal  wi th these sor ts of  c la ims is to take the 

dossier and unpack i t  in deta i l  and demonstrate the t ruth so 

that  whoever has i t  can weigh up the two against  each other  
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and decide for themselves.   But  now they were just  coming 

in th ick and fast .    

But  by 31 July 2014 the Revenue Service was qui te 

capable of  deal ing wi th th is in th is  manner.   But  at  th is t ime 

persons f rom within the states – state intel l igence 

environment began to feed these dossiers into the media and 

so the media would come to the Revenue Service and ask for  

comment and that  is  the or ig in of  th is statement.    I f  I  may 

read Chair  i f  I  may? 

CHAIRPERSON:   Yes you may but  at  some stage I  would l ike 10 

you to tel l  me how SARS deal t  wi th these at tacks pr ior to Mr 

Moyane coming in because you impl ied or suggested that  

af ter he came on board i t  appeared that  the – SARS was no 

longer deal ing wi th these at tacks in  the same way as i t  might  

have done before his t ime.  So at  some stage i f  you can deal  

wi th that  but  you can read what you would l ike to read.  

MR VAN LOGGERENBERG:   Thank you Chai r.   What the 

Revenue said to the publ ic at  the t ime was that  they were 

aware that  people had a vested interest  in creat ing confusion 

amongst  state inst i tut ions.  20 

ADV FRANKLIN:   Just  for the record you are reading f rom 

the off ic ia l  document communicated by SARS to the media 

on the 31s t  of  July  2014.  

ADV FRANKLIN:   That  is correct  Chai rperson.   I  put  a  

footnote of  the or ig in of  where I  got  i t  f rom the internet .  
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CHAIRPERSON:   And i t  is quoted on page 33 of  the bundle? 

MR VAN LOGGERENBERG:   Yes Chai rperson.  

CHAIRPERSON:   Okay cont inue.  

MR VAN LOGGERENBERG:    

“So f i rst  of  a l l  the Revenue Service wanted 

the publ ic to know that  there – that  the 

Revenue Service was aware that  there were 

people who had a vested interest  in creat ing 

confusion amongst  state inst i tut ions.   And 

the Revenue Service was in no doubt that  10 

they were behind these al legat ions as they 

had been in the past .   I t  has become common 

place for certa in  individuals wi th an interest  

in pervert ing the course of  just ice to compi le  

dossiers,  f i les and informat ion which purport  

to uncover corrupt ion but  are in fact  a  

concoct ion of  some fact  and much f ict ion.   

Such dossiers are then dist r ibuted to the 

media,  certain law enforcement agencies and 

pol i t ical  p layers in the hope of  disrupt ing or  20 

f lout ing SARS act ion.   SARS now has 

signi f icant  and credible evidence showing 

incidents of  spying,  double agents,  di r ty  

t r icks,  leaking of  fa lse al legat ions and the 

discredi t ing of  off ic ia ls.   SARS is  
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col laborat ing wi th  the di rectorate of  pr ior i ty 

cr ime invest igat ions the Hawks and State 

Securi ty.   We are conf ident  that  soon many 

of  the undesi rable pract ices in  the industry 

wi l l  come to l ight  and the ind ividuals wi l l  be 

held to account. ”   

These are just  my emphasis i t  is a much longer 

statement Chairperson.   I t  part ly  speaks to your  quest ion to 

me Chai rperson i f  I  may then respond to your quest ion? 

CHAIRPERSON:    Yes.  10 

MR VAN LOGGERENBERG:   At  th is point  in t ime the 

Revenue Service had begun to former ly engage with both the 

State Secur i ty Agency and the Di rectorate of  Pr ior i ty Crime 

Invest igat ions to say look this  is a problem.  I t  is not  just  

affect ing us i t  is a ffect ing you too.   There is something going 

on.   We need to si t  around a table and deal  wi th th is.    

The manner in which the Revenue Service responded 

to these types of  fake dossiers up to that  point  Chai rperson 

was f i rst ly you need to have the fake dossier in your  hands.   

You then take i t  l ine by l ine and you go and invest igate the 20 

claim.  The invest igat ion has as a im to take the hypothesis 

as stated in the dossier and ei ther prove the hypothesis 

correct  or incorrect .   I f  i t  is found to be incorrect  one would 

then want to invest igate what is the purpose,  what is the 

object ive of  put t ing something l ike this out  there as i f  i t  is a  
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fact  when i t  is not  a fact?  And the only way you can deal  

wi th i t  is unfortunately  painful  and i t  takes a lot  o f  t ime is 

you have to take each al legat ion determine as much as you 

can where i t  or ig inates f rom then you need to go and check 

the facts,  then you need to put  the two together  and ei ther i t  

is proven to be so or proven to be not  so.    

But  that  does not  solve the problem of  another  

dossier landing on your doorstep the next  day so in  the – in  

the Revenue Serv ice environment and I  th ink in the 

product ion envi ronment engineers talk about  correct ive 10 

act ion and act ion at  a disposi t ion level  and correct ive act ion 

is you want to  f ix the bigger  problem whereas at  a 

disposi t ion level  you want to deal  wi th that  problem.   

The car that  has come out  the factory wi th the broken 

steer ing wheel  must  be f ixed but  why is i t  coming out  of  the 

factory wi th a broken steer ing wheel  there must  be 

something wrong in the factory.   And so at  th is point  in t ime 

we were in discussion and I  am not  sure i f  Mr Frankl in wi l l  

take me there but  I  was party to some of  those discussions 

to see how do we deal  wi th th is problem?   20 

Because i t  was not  just  that  the Revenue Service was 

under at tack the Prosecut ing Author i ty  was under at tack in 

the same way,  the Hawks were under at tack in the same way 

and other parts of  government.    

When Mr Moyane arr ived two things happened.   
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These dossiers and part icular  the one began to gain 

incredible t ract ion in the media.   Up unt i l  that  point  i t  was 

easy for us to i f  the media asked quest ions and they 

provided the dossier to  g ive them the counter and say look 

this is who made the dossier and these are the facts.  

But  in th is instance we were not  given the dossier.   In  

fact  we were not  even necessari ly asked for comment.   And 

then a – that  would be f ront  page news the next  Sunday 

above the fold wi th photos of  me as the poster boy or  these 

things.   And instead of  determin ing hold on a second here is  10 

somebody saying that  you bugged Zuma and that  you broke 

into his home in  Forest  Town and you planted a l istening 

device there and i t  is  on the f ront  page of  the b iggest  sel l ing 

newspaper in the count ry hey what is your story?  There is  

none of  that .    

 In fact  the opposi te happened.  I t  is accepted as i f  i t  

is proof .   And then i t  begins and now i t  begins to escalate 

and escalate so i t  was no longer a case of  deal ing wi th these 

dossiers as they come in i t  is  now we are not  even al lowed 

to respond to the dossier or see them. 20 

ADV FRANKLIN:   By way of  example could I  take you back 

to your statement?  Paragraph 77 on page 26 you have sa id 

that  you had personal  experience of  th is because you say:  

“ In my case by way of  example in December 

2014 I  was speci f ical ly instructed in wri t ing 
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by SARS execut ive Mr Luther Lebelo in an 

emai l  exchange between mysel f  and the then 

commissioner  Mr Tom Moyane and Mr Luther  

Lebelo to wi thdraw a bland denial  of  

wrongdoing based on a leaked report  I  had 

never ever seen or else face summary 

dismissal .   I  w i thdrew my denial  under 

duress. ”  

 You then at tached to your aff idavi t  as JVL1 on page 

81 an emai l  st r ing could I  take you to that  please?   10 

MR VAN LOGGERENBERG:   Yes Chai rperson.  

ADV FRANKLIN:   The second emai l  at  the second hal f  of  the 

page is sent  on the 19t h of  December 2014 by you to Mr 

Lebelo correct? 

MR VAN LOGGERENBERG:   Yes Chai rperson.  

ADV FRANKLIN:   And this re lates to leaked to the media of  

the Sikhakhane Report  is that  r ight? 

MR VAN LOGGERENBERG:   The so cal led Sikhakhane 

Report  yes Chairperson.  

ADV FRANKLIN:   Right .   And we wi l l  deal  wi th i t  in a l i t t le 20 

more detai l  in due course.   You were impl icated in that? 

MR VAN LOGGERENBERG:   I  d iscovered this in Apr i l  2015 

Chairperson when i t  made publ ic  on the Revenue Service 

websi te.  

ADV FRANKLIN:   And what you said to Mr Lebelo was this:  
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“Fol lowing my previous emai l  note my reply 

to the media fol lowing var ious requests and 

based on the fact  that  the Sikhakhane Report  

has been leaked to the media. ”  

And then what fo l lows as I  understand i t  in the quotat ions is  

the text  of  a let ter that  you wished to send to the media 

regarding this mat ter.   Is that  correct? 

MR VAN LOGGERENBERG:   I  – Chairperson in fact  what 

precedes this was me asking permission to respond because 

I  am being asked to personal ly respond they do not  want an 10 

answer f rom the Revenue Service.   They want an answer 

f rom me.   

 So I  asked Mr Lebelo copying in Mr Moyane 

whether I  can use my const i tut ional  r ights to  issue something 

because to just  keep quiet  i t  is not  good for us as the 

Revenue Service or for me.  I  received no reply and you wi l l  

see at  the t ime there f ive minutes to twelve at  night  I  then 

because o f  the  dead l ine  by  the  newspaper  to  me tha t  I  w i l l  

s imp ly  no t i f y  Mr  Lebe lo  o f  wha t  I  am say ing  to  the  

newspapers .   And  so  I  took  the  m id- road.   In  o ther  words,  I  20 

d id  no t  want  to  say anyth ing  tha t  wou ld  breach Chapter  6  

o r  any o f  i t s  sec t ions.   I  jus t  wanted a  den ia l  and some 

leve l  o f  p ro tec t ion .   That  i s  the  contex t  . . . [ in te rvenes]   

ADV FRANKLIN SC :    Le t  us  then look a t  the  response 

f rom Mr  Lebe lo  da ted the  20 t h  o f  December  2014 wh ich  you  
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w i l l  f ind  a t  page  81,  the  top  o f  the  page tha t  we were 

look ing  a t .   He says a  number  o f  th ings bu t  am I  r igh t  by  

summar is ing  i t  by  say ing  tha t  i f  you  were  to  re lease your  

s ta tements  to  the  med ia  i t  wou ld  be  regarded as  a  gross  

m isconduct  and  you wou ld  render  yourse l f  l iab le  to  

summary d i smissa l?  

MR VAN LOGGERENBERG :    Yes,  Cha i rperson,  I  was to ld  

you are  no t  a l lowed to  de fend yourse l f ,  you are  no t  a l lowed  

to  de fend the  ins t i tu t ion .   You do so  and we  f i re  you  

overn igh t .    10 

ADV FRANKLIN SC :    Cou ld  I  ask  you to  look  a t  the  –  

there  are  fu r the r  examples  tha t  you have put  up  in  your  

s ta tement  and the  second one is  JVL-2  a t  page 83 and tha t  

i s  a  le t te r  f rom a t to rneys ac t ing  on  your  beha l f .   I s  tha t  

cor rec t?  

MR VAN LOGGERENBERG :    Yes,  Cha i rpe rson.  

ADV FRANKLIN SC :    And cou ld  you jus t  exp la in  to  the 

Cha i r  what  the  contex t  o f  tha t  le t te r  i s?  

MR VAN LOGGERENBERG :    Cha i rperson,  the  –  i f  I  can  

ca l l  i t  the  med ia  propaganda a t tack  on  the  Revenue  20 

Serv i ce ,  commenced on 12 October  2014.   The head l ine  in  

the  newspaper  was:  SARS Bugged Zuma.   And  then i t  

conta ined a  who le  lo t  o f  c la ims as  fac t .   And i t  re l ied  on  

fo rmer  and cu r ren t  Revenue  Serv ice  o f f i c ia ls  and 

in te l l igence o f f i c ia ls  o r  an  o f f i c ia l  wh ich  remained 
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unnamed.   They were  anonymous sources.    

 On tha t  po in t ,  I  a t tempted to  engage w i th  

Mr  Moyane w i th  a  v iew to  exp la in  to  h im c lear ly  the  

Revenue Serv ices  are  under  a t tack  he re  and c lear l y  there  

is  someth ing  b igger  bu t  I  can he lp  to  p ro tec t  the  Revenue  

Serv i ce .   The annexures I  have a t tached to  my a f f idav i t  a re  

few.    

 I f  I  had to  a t tach  a l l  the  ev idence o f  me 

a t tempt ing  to  he lp  the  Revenue  Serv ice  address those 

ar t i c les ,  I  wou ld  jus t  waste  your  t ime Cha i rperson.   So I  10 

have e lec ted  to  jus t  p ick  a  few across the  t ime per iod .  

 The 10 t h  o f  November  one is  one tha t  fo l lowed a  

newspaper  a r t i c l e ,  aga in ,  w i th  the  head l ine  and b ig  photo  

o f  me tha t  sa id :   Taxman’s  Rogue  Un i t  Ran Bro the l .   And 

page 2 ,  page 3  and page 5  and page 6  i n  the  ed i to r i a l ,  they  

were  a l l  ded ica ted  to  te l l ing  the  count ry  about  the  smal l  

l i t t le  un i t  and how te r r ib le  they were .    

 I t  was c lear  to  me tha t  the  ins t i tu t ion  was under  

a  very  ominous and power fu l  a t tack  by  th is  t ime and tha t  i s  

why I  sought  my a t to rneys to  address Commiss ioner  20 

Moyane ra ther  than jus t  me because up to  tha t  po in t ,  I  was  

jus t  be ing  p la in l y  igno red.    

 You w i l l  a lso  no te  Cha i rpe rson tha t  I  cop ied  the 

then Company Secre tary  because  I  wanted the  mat te r  on  

record .   The essence o f  th is  le t te r  i s  rea l l y  to  say  to  the  
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Commiss ioner :   Look,  these newspapers  are  harmfu l  to  the  

ins t i tu t ion .   They  are  harmfu l  to  me.   I  am not  a l lowed to  

de fend myse l f .   Nobody in  the  Revenue Serv ice  is  do ing  

anyth ing  about  th is .   I t  i s  runn ing  unabated.   I t  i s  a l l  

nonsense.    

 I  say  a t  paragraph 3  on  page 83.   I t  i s  the  las t  

parag raph on the  page o f  my a t to rney.   I t  says  c lear l y :  

“Our  c l ien t  i s  o f  the  v iew tha t  SARS as an  

ins t i tu t ion  and  cer ta in  SARS o f f i c ia l ,  in  

par t i cu la r  our  c l ien t ,  has been sub jec ted  to  10 

cons is ten t  scur r i l ous  and defamatory  a t tacks  

tha t  a re  a imed to  d iscred i t  them,  most  no tab le  

pub l i shed in  a r t i c le . . . ”  

 You can read the  res t  Cha i r.   I  then h igh l igh t  a  

number  o f  concern ing  mat te rs  to  Mr  Moyane in  th is  le t te r  

and then I  am now despera te  to  do  someth ing  to  make th is  

s top  where in  wh ich  I ,  f i rs t  o f  a l l ,  deny the  a l legat ions as  

they s tood up un t i l  tha t  t ime d i rec t l y  o r  ind i rec t l y.   And I  

now wanted to  lay  c r im ina l  cha rges aga ins t  the  newspaper  

and everybody e l se  who were  busy  pub l i sh ing  these th ings.  20 

 On page 83 a t  paragraph 5 ,  r igh t  a t  the  bo t tom 

Cha i r,  I  aga in  make the  po in t  to  Mr  Moyane tha t  in  te rms o f  

my ar rangement  w i th  SARS,  I  am not  a l lowed  to  say 

pub l i c ly.   So hav ing  regard  to  the  pers is ten t  and cont inu ing  

de famatory  a t tacks  on  me in  the  med ia ,  i t  p laces me in  an  
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unat ta inab le  s i tua t ion  because i t  is  jus t  runn ing  unabated.    

 I  then ask :    

“P lease can I  have pe rmiss ion  to  re lease a  

s ing le  med ia  response. . . ”  

 I t  con t inues on page 85,  a t  the  top  Cha i rpe rson.  

“ . . . to  the  a foresa id  a l legat ions?  

Our  c l ien t  under takes in  th is  regard  to  submi t  

the  s ta tement  fo r  approva l  f rom SARS and to 

re lease same v ia  SARS. . . ”  

 And I  had hoped tha t  a t  tha t  po in t  tha t  the  10 

Commiss ioner  wou ld  agree tha t  i f  he  ve ts  the  s ta tement  to  

be  issued,  a t  leas t  we can p ro tec t  the  ins t i tu t ions  and my  

r igh ts .   The las t  comment  was jus t  tha t  I  had heard  a long 

the  grapev ine  tha t  the  so-ca l led  Sekukane Pane l  had been 

f ina l i sed.    

 I  asse r ted  my r igh t  to  tha t  repor t  as  I  was  

ent i t led  to .   In  fac t ,  the  repor t  i s  named:   Invest iga t ion  in to  

a l legat ions o f  conduct  o f  Mr  Johannes van Loggerenberg .   

And I  asked the  Commiss ioner  fo r  a  copy o f  the  repor t .   

Wel l ,  th is  le t te r  was never  responded to .  20 

ADV FRANKLIN SC :    Then the  th i rd  o f  the  annexures tha t  

you have put  up  i s  JVL-3  a t  page 87.   The le t te r  da ted  the  

16 t h  o f  October  2014.   And am I  cor rec t  tha t  th is  was  

d i rec ted  to  the  then Commiss ioner,  Mr  Moyane,  together  

w i th  a  number  o f  o thers  whose names appear  on  page 86  
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by  the  s i x  au tho rs  o f  the  le t te r  whose names appear  on  

page 90?  

MR VAN LOGGERENBERG :    [No aud ib le  rep ly ]   

ADV FRANKLIN SC :    And can you te l l  the  Cha i r  who are  

those s i x  peop le?   Were  they members  o f  the  so-ca l led  

“ rogue un i t ”?  

MR VAN LOGGERENBERG :    Cha i rperson,  they were  

members  o f  the  South  A f r i can Revenue Serv i ce  H igh-Risk  

Invest iga t ions Un i t ,  ded ica ted  c iv i l  servants  who had  

p laced the i r  l i ves  on  the  l ine  fo r  many peop le .   I  do  no t  use  10 

tha t  te rm tha t  some peop le  use.   I  a lso  do  not  use  i t  as  so-

ca l led .    

ADV FRANKLIN SC :    R igh t .   So the  members  o f  tha t  un i t  

wro te  to  Mr  Moyane and o ther  sen ior  SARS o f f i c ia ls .   We 

not  need to  read the  le t te r  bu t  i t  looks ,  in  i t s  en t i re ty,  as  I  

unders tand i t ,  there  were  a  number  o f  requests  wh ich  they  

made o f  the  then Commiss ioner  inc lud ing ,  fo r  ins tance,  

b r ing ing  lega l  ac t ion  aga ins t  the  newspaper.   A request  fo r  

a  meet ing .   An o f fe r  to  be  po lygraphed,  e t  ce tera ,  e t  

ce te ra .   Do you know what  happened in  response to  th is  20 

le t te r?   D id  Mr  Moyane address these requests  o r  exceed  

to  any o f  them? 

MR VAN LOGGERENBERG :    Cha i rperson,  i f  I  may jus t  

very  qu i ck l y  exp la in  the  or ig in  o f  th is  le t te r?   Th is  l e t te r  i s  

the  f i rs t  wh is t le  tha t  was b lown a t  the  Revenue Serv i ce  
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tha t  we have on record .   As  I  sa id  ear l ie r  i n  my tes t imony.   

The f i rs t  o f  the  v ic ious med ia  propaganda campa ign tha t  

was a imed a t  the  Revenue Serv i ce ,  commenced on the  

12 t h  o f  October  2014 w i th  the  head l ine :   SARS Bugged  

Zuma.  

 Cha i rperson,  i f  you  go to  page 91 and 92,  you  

w i l l  see  a t  92  i t  i s  da ted  the  13 t h  o f  October.   In  o ther  

words,  tha t  wou ld  be  the  Monday  o f  the  Sunday Times o f  

the  pub l i ca t ion  o f  tha t  a r t i c le .   On page 91,  i t  i s  a  message 

f rom the  Commiss ioner.    10 

 Th is  i s  f rom Mr  Moyane send ing  an in te rna l  

newsle t te r  to  the  14  000 odd peop le  in  t he  Revenue 

Serv i ce  in  response to  the  newspaper  a r t i c le  tha t  

commenced the  day be fore .  

“He s tar t s  by  ask ing  whether  a l l  had seen and 

read the  Sunday Times s tory  about  SARS 

yesterday.    

L ike  a  bad p i c tu re  in  a  negat ive  exposé o f  

what  we are  abou t .    

In  fac t ,  i t  i s  a  dent  our  image and our  20 

reputa t ion  be fore  ou r  impor tan t  s takeho lde r,  

the  South  A f r i can  taxpayer.    

We had los t  the  mora l  h igh  ground w i th  these  

ser ia l  a l legat ions . . . ”  

 Mr  Moyane accepted tha t  what  he  read in  the  
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Sunday Times on the  12 t h  o f  Oc tober  as  fac t .   He went  

fu r the r.   He then communica ted  in  h is  pos i t ion  as  the  

Commiss ioner  o f  the  ins t i tu t ion  o f  wh ich  he  had on ly  been  

a t  fo r  less  than two weeks.    

 He say to  everybody e lse  in  the  ins t i tu t ion  tha t  

th is  i s  so .   The s i x  peop le  on  page  90 who made up the  fu l l  

complement  o f  the  un i t  tha t  had been defamed in  tha t  

a r t i c le  then addressed the  Commiss ioner,  the  Deputy  

Commiss ioner,  the  Ch ie f  Off i ce r  o f  R isk ,  the  Ch ie f  Off i cer  

o f  the  Tax and Customs Enforcement  Invest iga t ions 10 

D iv i s ion ,  the  Group Execut ive ,  Mr  Godf rey  Molo i  and the  

ac t ing  Group Execut ive  who was  s tand ing  in ,  in  my p lace  

and they coord ina ted  co l lec t i ve l y  in  an  emai l  and le t te r  

da ted  the  16 t h  o f  October.   In  o ther  words,  th ree  days la te r.  

 In  th is  le t te r,  they  f i rs t  o f  a l l  ind ica ted  a l l  the 

c la ims in  the  newspaper  were  fa l se .   They ind ica ted  tha t  

wherever  these c la ims came f rom,  they requested tha t  

these mat te rs  be  invest iga ted .   They submi t ted  and  

sub jec ted  themse lves to  invest iga t ions.   They asked fo r  

immedia te  po l ygraph tes ts .    20 

 They a lso  asked tha t  c r im ina l  cha rges be 

brought  and tha t  lega l  ac t ion  be  taken aga ins t  the  Sunday  

Times.   And they  asked fo r  engagement .   They asked fo r  

the  ins t i tu t ion  to  speak to  them and defend them.  

 They a lso  asked tha t  i f  anybody accused them or  
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made c la ims aga ins t  them,  tha t  those peop le  do  so  on  oath  

and they requested tha t  they be  t rea ted  fa i r l y  in  te rms o f  

labour  p rac t ise .   And they asser ted  the i r  r igh t s  to  be  

presumed innocent  in  te rms o f  the  Const i tu t ion . ’  

 They a l so  named some o f  the  in te l l igence 

opera t ives  tha t  they were  aware  o f  who were  beh ind  some 

o f  these a t tacks .   They d id  no t  seek any an imos i ty  be tween  

SARS as the  emp loyer  and themse lves.   Th i s  i s  on  record .  

ADV FRANKLIN SC :    R igh t .   I f  I  cou ld  ask  you,  p lease,  to  

then go fo rward  to  paragraph 99 on page 39?  And what  10 

you have done  her,  as  I  unders tand i t  Mr  Van 

Loggerenberg ,  i s  you have co l lec ted  together  a  very  long 

l i s t  o f  the  a l lega t ions tha t  were  ou t  there  concern ing  the  

h igh - r i sk  un i t .   A re  these a  co l l ec t ion  o f  what  was sa id  

pub l i c ly  o r  a l l eged pub l i c ly  in  connect ion  w i th  tha t  un i t?  

MR VAN LOGGERENBERG :    Yes,  Cha i rpe rson,  they are  –  

the  themes,  the . . .   Wel l ,  they  were  no t  pub l i shed as  

a l legat ions.   They were  pub l i shed as  a  fac t .   But  these 

were  the  c la ims tha t  were  pub l i shed,  c la ims made and they  

are  sequent ia l  in  te rms o f  the  t ime l ine .    20 

 So i f  you  l ook a t  99 .1 :   B roken in to  the  home o f  

fo rmer  Pres ident  Zuma.   I t  wou ld  have been the  f i rs t  a r t i c le  

o f  12  October  2014.   Found l i s ten ing  dev i ces in  fo rmer  

Pres ident  Zuma’s  home.   I t  wou ld  a lso  be  tha t  a r t i c le .   I t  

then goes on and  . . . [ in te rvenes]   
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CHAIRPERSON :    I  am sor ry.   I  am sor ry.   Mr  Frank l in ,  I  

thought  you sa id  we shou ld  go  to  99  bu t  . . . [ in te rvenes]   

ADV FRANKLIN SC :    Yes,  i t  i s  paragraph 99,  page  

39. . . [ in te rvenes]   

CHAIRPERSON :    Oh,  paragraph 99.   Not  page.  

ADV FRANKLIN SC :    No.  

MR VAN LOGGERENBERG :    I  am sor ry.    

ADV FRANKLIN SC :    Page 39.  

CHAIRPERSON :    Yes,  I  have got  i t .    

MR VAN LOGGERENBERG :    You had po in ted  out  the  f i rs t  10 

sub-paragraph Mr  Van Loggerenberg .  

ADV FRANKLIN SC :    Yes,  Cha i rperson.   So I  jus t  want  to  

f i rs t  i l l us t ra te  to  you tha t  the  l i s t  wh ich  cont inues fo r  qu i te  

a  few pages makes up the ,  what  I  ca l l  the  med ia  

propaganda a t tack  on  the  Revenue  Serv i ce  wh ich  span two 

ca lendar  years  and run  un in ter rup ted  desp i te  a l l  e f fo r ts  

and a t tempts  to  ass i s t  and get  to  the  bo t tom o f  th is .    

 The second  th ing ,  Cha i rpe rson,  i f  I  may.   What  i s  

impor tan t  to  rea l i se  here  i s  tha t  the  na tu re  o f  the  c la ims  

are . . .   I  know one shou ld  no t  we igh  up c r imes but  when  20 

somebody says s ix  peop le  or  ten  peop le  broke in to  the  

home o f  the  fo rmer  Pres ident  in  For res t  Town w i th  that  

spec i f i c i t y  and b lun t . . . [ in te rvenes]   

CHAIRPERSON :    Bu t  o f  course ,  he  was cu r ren t  Pres ident  

a t  the  t ime.   In  fac t  . . . [ in te rvenes]   
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MR VAN LOGGERENBERG :    In  fac t  I  th ink  . . . [ in te rvenes]   

CHAIRPERSON :    I s  i t  no t?  

MR VAN LOGGERENBERG :    . . . I  th ink  the  da te  o f  th is  i s  

the  t ime when he was the  . . . [ in te rvenes]   

CHAIRPERSON :    No,  no .   I f  i t  i s . . .   I s  i t  no t  in . . .   You sa id  

ear l y  2010 tha t  he  was Pres ident  a t  the  t ime.  

MR VAN LOGGERENBERG :    Yes . . . [ in te rvenes]   

CHAIRPERSON :    I f  i t  was 2007,  he  was not  Pres ident  ye t  

bu t  i f  i t  was in  2010,  he  was.   I  am jus t  look ing  a t  

parag raph 99.  10 

MR VAN LOGGERENBERG :    Yes,  Cha i rperson.   I  am jus t  

t ry ing  to  reca l l  the  exact  word ing  o f  the  med ia  ar t i c le .   

They dated the  inc ident  to  somet ime a f te r  h i s  acqu i t ta l  o f  a  

c r im ina l  mat te r  in  Durban.  

CHAIRPERSON :    Okay?  

MR VAN LOGGERENBERG :    And h is  e lec t ion  as  Pres ident  

o f  the  A f r i can Nat iona l  Congress .   So tha t  was when the  

inc ident  supposed ly  happened.  

CHAIRPERSON :    Oh,  okay.  

MR VAN LOGGERENBERG :    Which  I  th ink  wou ld  have  20 

been . . . [ in te rvenes]   

CHAIRPERSON :    Be fore .  

MR VAN LOGGERENBERG :    I f  I  am not  m is taken,  

Cha i rperson,  i t  wou ld  end 2007.  

CHAIRPERSON :    Okay.   A t  tha t  t ime,  he  was  not  in  
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government .  

MR VAN LOGGERENBERG :    No.  

CHAIRPERSON :    Ja .  

MR VAN LOGGERENBERG :    Now they then say tha t  th is  – 

these tax  o f f i cers ,  Tax and Customs. . .  peop le  broke in to 

h is  home and p lan ted  a  l i s ten ing  dev i ce  the re  and l i s ten ing  

to  h im and whoever  e lse .    

 I  am g iv ing  you  an example ,  Cha i r,  because 

when th is  i s  pub l i shed,  i t  i s  now 2014,  Mr  Zuma is  now the  

Pres ident  o f  the  count ry.   One wou ld  imag ine . . .   Th is  i s  no t  10 

a  repor t  about  a  custom o f f i c ia l  tak ing  a  br ibe  to  le t  a  

conta ine r  o f  c iga re t tes  come th rough the  board .   Th is  i s  

someth ing  a t  a  next  leve l .    

 The response to  i t  i s  the  oddest  th ing  to  me.   

These peop le  are  no t  rounded up.   They are  no t  made 

. . . [ ind is t inc t  –  d ropp ing  vo i ce .  They are  no t  asked 

. . . [ ind is t inc t  –  d ropp ing  vo ice ]   I t  i s  no th ing .   I t  i s  jus t  one 

s to ry  a f te r  the  next ,  a f te r  the  next ,  a f te r  the  next ,  a f te r  the  

next .    

 There  is  no  c r im ina l  case.   There  is  no  super  20 

task  team ass igned to  jump on th is  th ing  and ca l l  these 

peop le  to  ge t  to  the  bo t tom o f  i t .   Noth ing .   I t  jus t  runs.    

 Now we know,  Cha i rperson,  be fore  –  as  I  s i t  

here  be fore  you.   We now know th i s  i s  no t  t rue  wh ich  begs 

the  quest ion .   I f  i t  was not  t rue ,  i f  none o f  these th ings are  
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t rue .   Why?  Wha t  were  these ar t i c les  supposed to  ach ieve  

a t  th is  ins t i tu t ion?  That  i s  my comment  Cha i rperson .  

ADV FRANKLIN SC :    Yes.   And cou ld  I  take  you to  

parag raph 102,  p lease?  

MR VAN LOGGERENBERG :    Ja .  

ADV FRANKLIN SC :    On page 41 .   What  you say there  is :  

“Mr  Tom Moyane  and va r ious newsle t te rs  and 

pub l i c  u t te rances by  the  spokesperson,  

Mr  Lebe lo  on  beha l f  o f  SARS never  quest ioned 

the  verac i t y  o f  these fa lse  c la ims and to  the  10 

ex ten t  tha t  they  knew tha t  these were  fa lse  

and were  den ied  by  the  en t i re  HRIU on record ,  

never  revea led  the  t rue  fac ts  pub l i c ly  and 

ins tead opened the  advanced fa lse  nar ra t i ve  a t  

a l l  t imes. . . ”  

MR VAN LOGGERENBERG :    Tha t  i s  cor rec t  Cha i rperson.   

There  are  so  many examples ,  l ike ,  te lev i s ion  in te rv iews  

and rad io  in te rv iews,  news re leases,  comments ,  pub l i c  

comments .   There  are  jus t  so  many fo r  tha t  en t i re  per iod .   I  

shou ld  jus t  cor rec t  th is .   The spe l l ing  er ro r  o f  Mr  Lebe lo ’s  20 

surname.   I t  i s  one L .    

ADV FRANKLIN SC :    Thank you.   Then you say a t  103 up 

to  105:  

“Mr  Tom Moyane had abso lu te ly  no  in te res t  in  

unders tand ing  the  fac ts  and t ru th  beh ind  any  
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rumour  or  fake  news repor t  about  SARS on 

12 October  2014 onwards. . . ”  

 And then you re fe r  to  your  annexures.  

“A l l  a t tempts  by  me to  meet  h im and to  ensure  

tha t  he  was fu l l y  b r ie fed  were  e i ther  igno red or  

rebuf fed .  

I ,  aga in ,  re fe r  to  my examples . . . ”  

 And then you say  in  105:  

“ I t  was abso lu te ly  c lear  to  me by 

November  2014 tha t  the  a t tacks  on  SARS and 10 

the  spec i f i c  persons there  su i ted  h im and  

o thers  per fec t l y.  

He immedia te ly  began to  a l te r  SARS 

management  by  suspend ing  the  Execut ive  

Commi t tee  in  November  2014,  fo l low ing the  

fake  news head l i ne  about  b ro thers  be ing  run  

by  SARS.  

A l l  execut ive  members  o f  SARS wi l l  con f i rm 

th is . . . ”  

 So aga in ,  you have made some hard  h i t t ing 20 

a l legat ions aga ins t  the  fo rmer  Commiss ioner.   Would  you 

l i ke  to  add anyth ing  to  the  reasons  you have g i ven a l ready 

as  to  why you fo rmed th is  conc lus ion?  

MR VAN LOGGERENBERG :    I  th ink ,  Cha i rperson,  i f  so  

requ i red  tha t  I  ampl i f y  th is  par t i cu la r  se ts  o f  events  as  I  
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desc r ibed as  a  fac t ,  I  am happy to  do  so .   I t  wou ld  mean to  

jus t  go  and get  some records o f  the  law and so  fo r th .   But  

the  fac t  o f  the  mat te r  i s .   As  soon  as  Mr  Moyane the  s to ry  

s ta r ted  and I  have g iven you examples  o f  where  we –  we 

cou ld  no t  jus t  say  we want  to  he lp .   We sa id  in  no  

uncer ta in  te rms th is  i s  wrong.   Th is  i s  fa lse .   There  is  an  

a t tack .   I  used the  words:   The ins t i tu t ion  is  under  a t tack .   

He d id  no t  speak to  a  s ing le  one o f  us .    

CHAIRPERSON :    You mean tha t  desp i te  these ser ious 

a l legat ions appear ing  in  a  newspaper  o r  newspapers  ove r  a  10 

cer ta in  per iod  o f  t ime,  a l legat ions be ing  made aga ins t  

o f f i c ia ls  w i th in  SARS,  never  ca l led  any o f  those o f f i c ia ls  

aga ins t  whom a l l egat ions were  made in  the  newspapers ,  to  

f ind  ou t  what  you have to  say about  th is ,  nor  d id  he  ever  

send a  no te  or  emai l  to  say :   I  want  to  hear  what  you have 

to  say about  these a l legat ions?  

ADV FRANKLIN SC :    Cha i rperson,  there  was no need.   

They wro te  to  h im on the  16 t h  o f  October.    

CHAIRPERSON :    H ’m?  

MR VAN LOGGERENBERG :    I f  I  can take you to  the . . .    20 

CHAIRPERSON :    Wel l ,  I  guess,  you –  i t  looks  l i ke  your  

answer  i s  yes  bu t  in  add i t ion ,  you want  to  te l l  me the  

o f f i c ia ls  ac tua l l y  wro te  to  h im? 

MR VAN LOGGERENBERG :    They begged h im.  

CHAIRPERSON :    Yes.  
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MR VAN LOGGERENBERG :    I  want  to  jus t ,  i f  I  may Cha i r.   

There  is  one  smal l  l i t t le  por t ion  I  want  to  jus t  

. . . [ in te rvenes]   

CHAIRPERSON :    Ja ,  what  page?  

MR VAN LOGGERENBERG :    I t  i s  . . . [ in te rvenes]   

ADV FRANKLIN SC :    A re  you ta lk ing  about  the  Annexure  3  

a t  page . . . [ in te rvenes]   

MR VAN LOGGERENBERG :    The L3 ’s .  

ADV FRANKLIN SC :    Cha i r,  the  L3 ,  page 86.  

CHAIRPERSON :    Okay.  10 

ADV FRANKLIN SC :    And what  par t  o f  the  le t te r  do  you 

w ish  to  . . . [ in te rvenes]   

MR VAN LOGGERENBERG :    I t  w i l l  a t  page 88  

Cha i rperson.  

CHAIRPERSON :    Ja ,  okay,  go  ahead.  

MR VAN LOGGERENBERG :    Now a t  th is  po in t ,  they  are  

on ly  respond ing  to  what  has been repor ted  in  the  med ia  as  

up  unt i l  tha t  da te .  

CHAIRPERSON :    H ’m?  

MR VAN LOGGERENBERG :    They say  to  the 20 

Commiss ioner :  

“We wish  to  emphat ica l ly  deny the  spec i f i c  

a l legat ions tha t  we were  ever  invo l ved in  

i l l ega l  in te rcept ions o f  communica t ions in  any 

way or  fo rm inc lud ing  emai l s  and phone 
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ca l l s . . . ”  

 Then they go  on w i th  th is  emphat ic  den ia l .   The 

so-ca l led  house penet ra t ions,  i l l ega l  surve i l lance,  

invest iga t ion  in  any manner  o r  fo rm,  any o f  the  taxpayers  

ment ioned in  the  Sunday Times  ar t i c les  a t  any  t ime.   

Spec i f i ca l l y,  Messrs  Malema,  Mba lu la ,  Kodwa and  

H longwane.     

“We deny tha t  we  were  pa id  f rom a  secre t  cos t  

cent re . . . ”  

 And they g ive  the  cost  cent re .  10 

“We deny hav ing  ever  conducted mai l  the f t  and 

u t i l i s ing  i l l ega l  t rack ing  dev ices.  

We deny tha t  we  ever  bugged Pres ident  Zuma 

or  tha t  we have ever  been near  h is  home in  

For res t  Town.  

We p lace on record  tha t  we have never  

rece ived or  possessed any equ ipment  o f  any 

na ture  tha t  wou ld  have been used in  i l l ega l  

ac t i v i t ies  as  desc r ibed above.  

We ob jec t  to  the  imp l ied  suggest ion  tha t  the 20 

in te rna l  communiqué in  SARS dated 

13 October  2014,  as  a t tached,  wh ich  seems to  

c rea te  the  impress ion  tha t  the  med ia  

a l legat ions are  fac t  and tha t  we  were  rogue 

e lements  in  SARS. . . ”  
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 I  th ink  tha t  i s  a  typo.    

“ In  par t i cu la r,  we emphat ica l l y  the  a l legat ion  

tha t  we possessed or  used fake  ident i t y  

documents  as  s ta ted . . . ”  

 And so  i t  goes on  Cha i rpe rson.  

CHAIRPERSON :    H ’m,  h ’m.  

MR VAN LOGGERENBERG :    My po in t  i s .   When you open 

the  newspaper  and you read someth ing  about  th is  

Commiss ion  tha t  suggests  tha t  the  peop le  he re  in  th is  

Commiss ion  are  up  to  no  good.   One wou ld  imag ine  some 10 

k ind  o f  response.  

CHAIRPERSON :    H ’m.  

MR VAN LOGGERENBERG :    Not  on ly  f rom the  

Commiss ioner,  bu t  a lso  those peop le .  

CHAIRPERSON :    H ’m.  

MR VAN LOGGERENBERG :    I f  they  keep qu ie t  and h ide  

away.   Wel l . . .   Bu t  i f  they  wr i te  someth ing  and pu t  i t  on 

record  tha t  ask  the  Commiss ioner  to  p lease. . .   th is  i s . . .  

here  i s  a  p rob lem.   We are  under  a t tack .   P lease,  we need 

to  do  th ings.   We need to  lay  c r im ina l  charges.   Somebody 20 

needs to  invest iga te  us .   We want  to  go  on  po lygraph tes ts  

and so  on .   But  no th ing  o f  i t ,  no .  

CHAIRPERSON :    H ’m.  

MR VAN LOGGERENBERG :    In  fac t ,  the  next  s to ry  comes 

wh ich  is  the  bro ther  and the  very  next  day the  Execut ive  
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Commi t tee  is  suspended.  

CHAIRPERSON :    So  there  was never  a  response to  th is  

le t te r,  the  jo in t  . . . [ in te rvenes]   

MR VAN LOGGERENBERG :    No,  Cha i rperson.  

CHAIRPERSON :    Was i t  emai led  to  the  Commiss ioner?  

Was i t  hand de l i vered or  how was i t?  

MR VAN LOGGERENBERG :    I t  was emai led  to  a l l  the 

rec ip ien ts  ident i f ied  on . . .  

CHAIRPERSON :    I  see tha t  i t  i s  appears  to . . .   Oh,  i t  is  

addressed to  a  number  o f  peop le .    10 

MR VAN LOGGERENBERG :    Yes,  Cha i rpe rson.  

CHAIRPERSON :    They were  –  they a l l  he ld  var ious  

pos i t ions  w i th in  SARS,  the  peop le  to  whom i t  was  

addressed,  excep t  fo r  –  Mr  Moyane was the  Commiss ioner,  

obv ious ly.    

MR VAN LOGGERENBERG :    Cor rec t .  

CHAIRPERSON :    Then the  next  one was Mr  P i l lay,  who 

was Deputy  Commiss ioner.   The o thers  were  o f f i c ia ls  w i th in  

SARS.  

MR VAN LOGGERENBERG :    They were  par t  o f  the  20 

component  tha t  th is  un i t  resor ted  under.   So they were  par t  

o f  d i f fe ren t  leve ls  o f  management .  

CHAIRPERSON :    Ja ,  okay,  okay.  

MR VAN LOGGERENBERG :    I  th ink  they wanted to  make  

sure  tha t  th is  i s  on  record .  
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CHAIRPERSON :    Ja ,  ja ,  ja .   Okay.   So you say there  was  

no response to  the  le t te r,  e i ther  by  way o f  someth ing  in  

wr i t ing  or  a  phone ca l l  to  ca l l  a  meet ing ,  e i ther  ind iv idua ls  

o r  the  who le  group to  take  the  mat te r  fu r the r?  

MR VAN LOGGERENBERG :    No ,  Cha i r.   I  mean,  a t  the  

very  least ,  one wou ld  have expected the  Revenue Serv i ce  

wou ld  ho ld  a  pub l i c :   Look,  we have noted the  ar t i c l es .   We 

v iew them as very  se r ious.    

CHAIRPERSON :    H ’m.  

MR VAN LOGGERENBERG :    We have,  in  the  meant ime,  10 

rece ived den ia ls  f rom these peop le  and we are  look ing  in to  

the  mat te r.   

CHAIRPERSON :    H ’m,  h ’m.  

MR VAN LOGGERENBERG :    Someth ing  l i ke  tha t  bu t  there  

was none o f  tha t .  

CHAIRPERSON :    H ’m.   Okay.  

MR VAN LOGGERENBERG :    In  fac t ,  I  fo l lowed th is  up  in . . .  

[end o f  record ing  sess ion ]   So  there  are  a l so  ema i ls  f rom 

me . . . [ in te rvenes]   

CHAIRPERSON :    Ja .  20 

MR VAN LOGGERENBERG :    . . .wh ich  I  wanted hand 

de l i vered to  Mr  Moyane.  

CHAIRPERSON :    Ja .  

MR VAN LOGGERENBERG :    . . .because I  went  in to  greate r  

de ta i l .  
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CHAIRPERSON :    Yes.  

MR VAN LOGGERENBERG :    Tha t  a lso  found i t s  way in to  

the  -  the  med ia  ca l l ing  i t  a  confess ion  bu t  everybody,  

u l t imate ly,  apo log ised to  me and sa id  i t  was  not  a  

compress ion ,  i t  was a  den ia l .  

CHAIRPERSON :    H ’m.  

MR VAN LOGGERENBERG :    And so . . .   I  can  keep you 

very  busy Cha i rperson.  

CHAIRPERSON :    Ja .  

MR VAN LOGGERENBERG :    Which  I  do  no t  want  to .  10 

CHAIRPERSON :    No,  no .   I t  i s  f ine .  

MR VAN LOGGERENBERG :    The  po in t  i s  s imp le  tha t  the 

ins t i tu t ion  is  under  a  s ign i f i can t  med ia  a t tack .   You need to  

respond to  the  med ia .   You canno t  le t  th is  cont inue.   I t  i s  

now mak ing  the  who le  ins t i tu t ion  look te r r i b le .  

CHAIRPERSON :    Okay.    

ADV FRANKLIN SC :    A l r igh t .   Thank you,  Mr  Van 

Loggerenberg .   As  i t  t ransp i res ,  as  you w i l l  know,  

subsequent  to  these events  and as  recent ly  as  December  

o f  las t  yea r,  var ious components  o f  the  nar ra t i ve  in  re la t ion  20 

to  the  h igh- r i sk  invest iga t ive  un i t  have been d ismant led  or  

there  had been def in i t i ve  f ind ings in  respect  o f . .   We wi l l  

ge t  to  tha t  in  due  course .    

 But  i t  i s  a  mat te r  o f  pub l i c  record ,  fo r  ins tance,  

tha t  the  Sunday Times w i thdrew the i r  a l legat ions  
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uncond i t iona l l y.   And tha t  most  recent ly,  the  fu l l  bench o f  

the  Gauteng D iv is ion  o f  the  H igh  Cour t  has issued a  

judgment  in  re la t ion  to  the  lawfu lness o f  the  un i t .   You are  

obv ious ly  aware  o f  tha t?  

MR VAN LOGGERENBERG :    Wel l ,  Cha i rperson,  there  i s  a  

very  long l i s t ,  wh ich  I  aga in ,  do  no t  want  you to  keep you  

occup ied  w i th .   I  want  to  say the  fo l low ing in  respect  o f  

what  Mr  Frank l in  has asked o f  me.   I t  i s  so  tha t  the  fu l l  

cour t  made the  dec i s ion .    

 Wel l ,  i ssued the  judgment  in  wh ich  -  w i th in  the  10 

judgment  i t  a lso  sa id  tha t  the  manner  in  wh ich  the  Pub l ic  

Pro tec tor  de te rmined tha t  the  un i t  was es tab l i shed 

un lawfu l l y  was wrong,  i t  was f lawed.    

 But  tha t  i s  what  we are  down to .   We are  down to  

how a  un i t  was c rea ted.   I  want  to  know about  who are  the  

peop le  tha t  s ta r ted  th is  what  we  have bugged Zuma and  

broke in to  homes  and. . .   So i t  has  reduced to  tha t  now.   I t  

i s  what  i s  le f t .    

 The Sunday Times,  ac tua l l y,  re t rac ted  and 

apo log ised tw ice ,  Cha i r.   The second t ime was in  2018 and 20 

they went  a  s tep  fu r the r.   They admi t ted  tha t  they had been  

used as  par t  o f  a  p ro jec t  to  cause harm to  s ta te  

ins t i tu t ions .    

 There  is  a  recen t  independent  med ia  pane l  tha t  

was ins t i tu ted  by  the  South  A f r i can Nat iona l  Ed i to rs  Forum 
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cha i red  by  a  re t i red  Just ice  Cath leen Satchwel l  and to  

assess i t .   I t  i s  go ing  there  o f  what  happened.   I t  i s  go ing  

there .    

 I ,  aga in ,  I  can go  in to  lo ts  o f  de ta i l .   I  mean,  one  

o f  the  common issues is  the  quest ion  o f  how come the  so-

ca l led  Sekukane Pane l  repor t  was  never  taken on rev iew 

and se t  as ide  in  a  cour t  o f  law.   We t r ied  to  do  tha t .  

 Sen io r  counse l  to ld  us ,  you cannot  because th is  

no t  an  admin is t ra t i ve  ac t ion .   Th i s  i s  jus t  a  document .   A 

lega l  op in ion  and  i t  i s  a  bad one.   You cannot .   You waste  10 

the  cour t ’s  t ime and your  money.    

 So the  who le  propaganda,  as  fa r  as  I  am 

concerned Cha i r  i s ,  i t  i s  no t  wor th  pu t t ing  peop le  th rough  

t rauma aga in .   Ja .    

ADV FRANKLIN SC :    A l r igh t .   Mr  Van Loggerenberg ,  in  

due course ,  i f  and when we in t roduce anothe r  a f f idav i t  o f  

yours .   You have very  he lp fu l l y  co l lec ted  toge ther  53  

d i f fe ren t  ep isodes in  re la t ion  to  the  undo ing  o f  th is  

nar ra t i ve .   We wi l l  p lace  tha t  be fo re  the  Commiss ion  in  due 

course .    20 

MR VAN LOGGERENBERG :    [No aud ib le  rep ly ]   

CHAIRPERSON :    Wel l  . . . [ in te rvenes]   

ADV FRANKLIN SC :    Cha i r  . . . [ in te rvenes]   

CHAIRPERSON :    . . .we norma l ly  take  a  ten  m inutes ’ 

ad journment  a t  four  bu t  I  have been th ink ing  whe ther  we 
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shou ld  take  i t  ear l ie r  because we s tar ted  ea r l ie r  than two.  

ADV FRANKLIN SC :    Yes,  i t  wou ld  be  conven ien t .   Thank 

you.  

CHAIRPERSON :    Ja ,  okay,  le t  us  take  a  ten  m inutes ’ 

ad journment .   So we w i l l  resume a t  ten  to  four.  

ADV FRANKLIN SC :    Thank you.  

CHAIRPERSON :    We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Okay,  le t  us  cont inue.  10 

ADV FRANKLIN SC:    Thank you,  you,  Cha i r,  Mr  van 

Loggerenberg ,  you had g iven us  a  de ta i led  account  o f  the 

issues in  re la t ion  to  the  h igh  r i sk  invest iga t ion  un i t  and you 

have a l so  ou t l ined the  a t tacks  on  SARS and the i r  g rowing  

in tens i ty,  as  you  see i t ,  towards  the  la t te r  par t  o f  your  

tenure .   Can I  now take you to  the  sect ion  in  your  a f f idav i t  

wh ich  is  headed:  

“The reasons fo r  the  a t tacks  and capture  o f  SARS”  

Which  s ta r ts  on  page 42.  

MR VAN LOGGERENBERG:    Yes,  Cha i rpe rson.  20 

ADV FRANKLIN SC:    And what  you –  the  po in t  you make 

in  para  106 is  a  very  impor tan t  one so  le t  me jus t  read i t  

ou t :  

“ I  am adv ised tha t  I  am not  a l lowed to  e labora te  on  

aud i ts ,  f inanc ia l  invest iga t ions or  c r im ina l  
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invest iga t ions by  SARS as they  are  sub jec t  to  

Chapte r  6  o f  the  Tax Admin is t ra t ion  Act  o f  2011.   I  

am qu i te  capab le  o f  do ing  so ,  i f  au thor i sed.   To  the  

ex ten t  tha t  I  am lawfu l l y  a l lowed to  do  so  because  

th is  in fo rmat ion  is  in  the  pub l i c  domain ,  I  se t  ou t  

on ly  these under  th is  head ing . ”  

So what  you have produced fo r  the  Commiss ion ,  as  I  

unders tand i t ,  i s  in fo rmat ion  wh ich  is  in  the  pub l i c  domain ,  

you are  no t  here  revea l ing  anyth ing  wh ich  i s  the  sub jec t  o f  

Chapte r  6  o f  the  TAA.   I s  tha t  your  in ten t ion?  10 

MR VAN LOGGERENBERG:    Yes,  Cha i rperson,  I  jus t  want  

to  make a  very  c lear  po in t  on  th is ,  i f  I  may,  Cha i r?   When I  

say  in  the  pub l i c  domain  i t  does not  necessar i l y  mean  

peop le  can read about  i t  in  the  newspapers ,  the  c lause in  

the  sec recy –  regu la t ion  secrecy c lause in  t he  Tax  

Admin is t ra t ion  Ac t  a l lows one to  share  in fo rmat ion   in  the 

course  and scope o f  the i r  du ty  and by  v i r tue  o f  tha t  i t  

became pub l ic  so  i f  I ,  fo r  ins tance,  as  a  SARS o f f i cers  had 

to  go  and reg is te r  a  c r im ina l  case w i th  the  po l i ce  or  –  then 

i t  a lso  becomes pub l i c ,  then i t  i s  no  longer  p ro tec ted .   20 

Thank you,  Cha i r.  

ADV FRANKLIN SC:    Thank you.   P lease tu rn  to  page 43,  

parag raph 108.   You say:  

“ I  s ta te  th is . . . ”  
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Sor ry,  le t  me go back to  107 o therwise  i t  does not  make  

sense.   You say:  

“ I  w ish  to  re i te ra te  tha t  what  I  l i s t  here  are  

examples  and no t  in  any way a  fu l l  and comple te  

v iews o f  a l l  such types o f  cases.   I  respect fu l l y  

submi t  to  the  Commiss ion  tha t  th is  par t  o f  my 

submiss ion  is  a  bu t  a  sn ippet  o f  a  much la rger  ta le .   

Some aspects  a re  in te rconnected whereas o the rs  

are  no t .   The commonal i t y  i s  tha t  these cases  

s tepped on power fu l  toes ,  caused  var ious persons  10 

to  a t tack  SARS in  var ious ways as  se t  ou t  above a l l  

a imed in  one way or  another  to  cause d isa r ray  a t  

SARS. ”  

And then 108:  

“ I  s ta te  th is  s ince  these mat te rs  resor ted  under  

PEMTS and my overs igh t  and have been brought  to  

a  ha l t  and taken no fu r the r  s ince  2014 fo l low ing the  

events  o f  captu r ing  SARS. ”  

So jus t  s topp ing ,  you have g iven a  number  o f  examples  o f  

improper  perhaps  un lawfu l  conduc t  in  paragraph 108.1  to  20 

108.20 and what  you say is  tha t  a t tempts  to  address th is  

m isconduct  have  come to  a  have not  been progressed 

fu r ther  s ince  2014.   I s  tha t  what  you are  say ing  he re?  

MR VAN LOGGERENBERG:    Yes,  Cha i rpe rson.  
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ADV FRANKLIN SC:    A l r igh t ,  i t  i s  no t  necessary  t o  go  in to  

a l l  o f  the  de ta i l s  bu t  cou ld  I  jus t  h igh l igh t  cer ta in  o f  them 

and we can take  them as broad ca tegor ies  w i thout  go ing  

in to  the  spec i f i cs .   Le t  us  take  108.7  as  an  example .   You 

say there  tha t :  

“Var ious invest iga t ions by  SARS in to  po l i t i ca l l y  

connected persons and ent i t ies  have been ceased 

and taken no fu r ther  s ince  2014. ”  

I s  tha t  your  unders tand ing?  

MR VAN LOGGERENBERG:    Yes,  Cha i rpe rson.  10 

ADV FRANKLIN SC:    And then 108.17 wh ich  is  –  you have  

ta lked about  a  p ro jec t  Honey Badger  wh ich  focuses on the  

tobacco t rade.   We wi l l  go  to  tha t  in  due course  but  i s  i t  

your  ev idence tha t  the  var ious  pro jec t s  under  p ro jec t  

Honey Badger  have not  p rogressed in  any mean ing fu l  way,  

as  you unders tand i t ,  f rom about  th is  in  2014? 

MR VAN LOGGERENBERG:    Yes,  Cha i rpe rson,  i f  I  may,  

108.17 and 108.3  on  page 43.  

CHAIRPERSON :    D id  you ea r l ie r  say  108.17?  

MR VAN LOGGERENBERG:    Yes,  Cha i rperson.   So i t  i s  20 

the  parag raph jus t  quoted.  

CHAIRPERSON :    Yes.  

MR VAN LOGGERENBERG:    Which  re la tes  to  p ro jec t  

Honey Badger  focus ing  on  the  tobacco t rade and the  fac t  

tha t  I  am say ing  i t  came to  a  ha l t .   I f  you  go to  page 43  
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parag raph 108.3 ,  there  I  speak o f  ev idence uncovered in  

2013 and 2014 imp l ica t ing  i n te r  a l ia  members  o f  – I  g ive  an  

acronym there  bu t  i t  i s  Ant i - I l l i c i t  Tobacco Task  Team,  

Hawks,  Nat iona l  P rosecut ing  Author i t y,  S ta te  Secur i t y  

Agency,  South  A f r i can Po l ice  Serv ice ,  Cr ime In te l l i gence,  

p r iva te  tobacco manufac ture r  Br i t i sh  Amer ican Tobacco  

South  A f r i ca ,  a  p r iva te  secur i t y  f i rm,  fo rens ic  secur i t y  

serv i ces  and s ta te  in te l l igence o f f i ces  and so  on ,  I  go  on ,  

and then I  ment ion  the  se r ious o f fences.   That  wou ld  be  

par t  o f  the  reason why I  say  a t  108.17 noth ing  happens.  10 

 Now I  was p rov ided w i th  a  document  yesterday by  

my a t to rneys wh ich  fo rms par t  o f  the  l i s t  o f  documents  tha t  

I  p rov ided to  your  Commiss ion ,  Cha i rperson,  tha t  request  

fo r  reco rds  f rom the  South  A f r i can  Revenue Serv ice  wh ich  

wou ld  enab le  me to  suppor t  what  I  have submi t ted  to  you,  

Cha i rperson.  

ADV FRANKLIN SC:    Yes,  tha t  has been added to  SARS 

bund le  02  and i t  is  page 865.  

MR VAN LOGGERENBERG:    Sor ry,  865 o f  wh ich  bund le?  

ADV FRANKLIN SC:    Jus t  hang on,  we have jus t  added i t  20 

so  g ive  me a  moment  p lease?  Yes,  you w i l l  see  tha t  SARS 

bund le  02  has as  EXHIBIT WW5 a cor respondence sect ion .   

I f  you  …[ in tervenes]  

CHAIRPERSON :    Sor ry ,  Mr  Frank l in ,  you sa id?  

ADV FRANKLIN SC:    I t  i s  SARS bund le  02 .  
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CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    And i t  is  in  the  cor respondence 

sect ion  wh ich  is  EXHIBIT WW5 and i t  i s  page 865.  

CHAIRPERSON :    Oh.   

ADV FRANKLIN SC:    I s  tha t  the  –  tha t  i s  a  cover ing  le t te r  

f rom SARS and  then a t  page 867 and fo l low ing is  a  

document .   I s  tha t  the  document  you are  re fer r ing  to?  

MR VAN LOGGERENBERG:    Yes ,  Cha i r .  

ADV FRANKLIN SC:    So  th is  was  rece ived f rom SARS and 

you had requested cer ta in  in fo rmat ion  and th is  in  10 

in fo rmat ion   p rov ided by  SARS.   Can you jus t  ident i f y  on  

page 87,  i t  i s  a  document  wh ich  is  headed cr im ina l  and  

i l l i c i t  economic  ac t iv i t ies  in te ro f f i ce  memorandum,  pro jec t  

Honey Badger  p ic to r ia l  overv iew and then the  content  o f  

the  document  rea l l y  s ta r ts  on  page 868.   Cha i r ,  wou ld  you  

jus t  g ive  me a  moment  to  confer?  

CHAIRPERSON :    Ja ,  tha t  i s  f ine .  

ADV FRANKLIN SC:    I  am sor ry  about  tha t .   Cha i r ,  fo r  

reasons wh ich  I  w i l l  exp la in  la te r ,  I  do  no t  want  to  p roceed  

to  dea l  w i th  th is  document  now.  20 

CHAIRPERSON :    Okay.  

MR VAN LOGGERENBERG:    A l r igh t .   Wel l ,  o ther  than 

tha t ,  Cha i r ,  the  po in t  I  wanted to  make i s  then w i thout  

re fe r r i ng  to  tha t  document ,  i f  I  am a l lowed to  s t i l l  make the  

po in t .  
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CHAIRPERSON :    Yes.  

MR VAN LOGGERENBERG:    I s  t ha t  i t  i s  qu i te  c lear  to  me 

tha t  based on what  I  was prov ided a  few days ago tha t  

no th ing  happened .  

ADV FRANKLIN SC:    A l r igh t ,  we l l  le t  us  go  in to  tha t  in  

some more  deta i l .   We were  a t  parag raph 114 page 54 o f  

your  a f f idav i t  and  tha t  i s  a  sect ion  o f  you r  a f f idav i t  headed:  

“Case s tudy tobacco indust ry ”  

And you have taken tha t  as  a  case s tudy because th is  i s  

one o f  the  87  p ro jec ts  tha t  reso r ted  under  you.    You 10 

exp la ined tha t  Honey Badger  on  i t s  own is  a  s ing le  pro jec t  

and tha t  there  a re  many,  many subcomponents  to  i t  and  

you have to ld  the  Commiss ion  tha t  you have  had a  

comple te  v iew o f  the  en t i re  p ro jec t  and you were  what  i s  

known as the  pro jec t  owner ,  so  you are  we l l -p laced  to ta lk  

about  Honey Badger .  

MR VAN LOGGERENBERG:    Yes ,  Cha i rperson.  

ADV FRANKLIN SC:    P lease wou ld  you look a t  pa rag raph 

124,  125 and 126?  What  you do the re  is  to  g ive  the  

Commiss ion  a  sense o f  the  quantum o f  the  e lec t ion  o f  20 

exc ise  du t ies  f rom loca l  tobacco manufac ture rs  and wou ld  

you take  the  Commiss ion  th rough those pa ragraphs and  

jus t  i l l us t ra te  the  po in t  tha t  you a re  mak ing  in  re la t ion  to  

the  quantum o f  exc i se  ove r  those per iods?  
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MR VAN LOGGERENBERG:    Cha i rperson,  the  c igare t te  

indust ry  in  par t i cu la r ,  wh ich  is  a  sub-e lement  o f  the 

tobacco t rade or  sec to r ,  has a lways been a  prob lem and 

government  has  been los ing  a  lo t  o f  money and those 

leg i t imate  bus inesses have su f fe red  a lso .    

 2011/2012 f i sca l  year ,  the  revenue  serv i ce  co l lec ted  

R10.8  b i l l i on  in  exc i se  du ty  wh ich  is  the  spec i f i c  tax  lev ied  

on  c igare t tes  f rom the  sector .   When the  Min is te r  does the  

–  usua l l y  the  February  budget  speech he a lways ta lks  

about  –  o r  she maybe,  hopefu l l y  in  the  fu tu re  –  w i l l  ta lk  10 

about  s in  taxes and you w i l l  a lways hear  some murmurs  in  

the  crowd when i t  comes to  a lcoho l  o r  c iga re t tes ,  i t  i s  tha t  

tax  exc i se .    

 So in  the  f i sca l  year  ‘11 / ’12  the  revenue serv iced  

co l lec ted  R10.8  b i l l i on  in  exc i se  f rom the  tobacco  secto r .   

Now in  the  fo l low ing year  –  and th is  i s  a t t r ibu tab le  to  a l l  

the  ac t iv i t ies  in  the  Revenue Serv i ce ,  inc lud ing  Honey 

Badger ,  i t  went  up  to  11 .5  b i l l i on  fo r  the  f i sca l  year  

2013/ ’14 .   For  the  f i sca l  ‘14 / ’15  i t  went  up  to  13 .1  b i l l i on .   

What  th is  shows is  fo r  the  per iod  o f  Honey  Badger  20 

opera t ing  there  was a  15% year  on  year  inc rease in  exc ise  

f low o f  money coming in to  the  Revenue Serv ice  a t t r ibu tab le  

to  jus t  th is  smal l  sec tor  in  our  economy.   So i t  was an 

upwards growth .  
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 Now o f  cou rse  I  am on ly  ta lk ing  about  exc ise  tax ,  

w i th  tha t  au tomat ica l l y ,  Cha i rperson,  w i l l  be  the  

consequence Va lue  Added Tax,  Income Tax,  Payro l l  Tax,  

Fue ls  Deve lopment  Levy,  Unemployment  Insurance Fund  

cont r ibu t ions month ly  and so  fo r .   So i t  jus t  be  seen as  a  

broad ind ica tor  and not  the  fu l l  number ,  i t  wou ld  need more  

granu la r i t y  to  g ive  you the  fu l l  f igure .  

 Somewhere  in  my  a f f idav i t  I  make the  po in t  tha t  we  

d id  a  tes t  in  December  and January ,  December  2013 and  

January  2014,  to  measure  whethe r  Honey Badger  had any  10 

e f fec t  a t  a l l  in  th is  upward  sca le  and the  ana lys t s  a t  the  

Revenue Serv i ce ,  they worked ve ry  hard ,  took in to  account  

no t  jus t  the  sa les  o f  c igare t tes  and the  exc i se  and so  on  

but  a lso  the  impor ta t ion  o f  subcomponents  o f  c igare t tes  

l i ke  what  they ca l l  f i l t e r  rods,  those are  the  th ings they cu t  

to  pu t  a t  the  end o f  the  c igare t te ,  tha t  i s  the  f i l te r ,  the  

paper ,  the  ink  tha t  they use to  p r in t  the  packets  and so  

fo r th  and the  f igu re  was pub l i shed,  i t  went  up  by  25%.   The  

i l l i c i t  component  o f  the  to ta l  indus t ry  as  who le  was not  jus t  

ha l ted  because i t  was in  abso lu te  upward  curve ,  we  tu rned  20 

i t  back wh ich  meant  tha t  where  peop le  were  cheat ing  the  

sys tem before  they were  now actua l l y  vo lun tar i l y  comply ing  

and vo lun tar i l y  pay ing  the i r  money to  the  Revenue  Serv ice  

w i thout  us  hav ing  to  knock on  the i r  door .  
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ADV FRANKLIN SC:    You have g iven us  those f igures  and 

then,  cou ld  I  ask  you by  way o f  cont ras t  to  then look a t  

parag raph 137 on page 57 and you had spoken about  the  

10 .8  b i l l i on ,  the  11 .5  b i l l i on  and the  13 .1  b i l l i on  over  t he  

per iods 2011/ ’12 ,  2013/14 and  2014/ ’5 .   And what  

happened then in  re la t ion  to  the  per iod  2015/ ’16  and 

2017/ ’18?  

MR VAN LOGGERENBERG:    Wel l ,  Cha i rperson,  I  mean,  

such a  dramat ic  f igure ,  I  had to  rea l l y  check i t  p roper ly  and  

I  asked academics  to  he lp  me check th is .   The very  next  10 

year  d ropped by  15% which  is  s ign i f i can t .    

 The fo l low ing year  i t  d ropped by  a  fu r ther  15%.   I  

am not  su re  i f  I  quote  the  f igures  here  o f  the  percen tage o f  

the  i l l i c i t  component  o f  the  indust ry  bu t  i t  sho t  up  to  30% 

which  meant  …[ in tervenes]  

CHAIRPERSON :    And what  i s  in  c i rcumstances where  fo r  

about  th ree  f inanc ia l  years  or  so  be fore  2015 i t  was go ing  

up.  

MR VAN LOGGERENBERG:    Yes ,  Cha i r ,  we were  w inn ing  

tha t  war .   The peop le ,  the  few peop le ,  I  must  te l l  you ,  20 

because i t  i s  no t  many peop le ,  they were  rea l l y ,  rea l l y  

mak ing  an impac t .   In  fac t  I  can  te l l  you ,  Cha i r ,  we had   

we l l - known tobacco manufac turers  coming to  us  te l l ing  us  

look,  we know you are  coming fo r  –  we are  in  t roub le ,  we  

want  to  f i x  i t .  
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CHAIRPERSON :    So  you are  no t  even ta lk ing  about  a  

s i tua t ion  where  a f te r  tha t  year  on  year  inc rease tha t  was 

happen ing  over  a  cer ta in  per iod  o f  t ime to  the  2015/2016  

year ,  you are  no t  even ta lk ing  about  a  s tagnat ion ,  you are  

ta lk ing  about  a  decrease a f te r  tha t .  

MR VAN LOGGERENBERG:    Yes ,  Cha i r .  

CHAIRPERSON :    And a  s ign i f i can t  dec rease.  

MR VAN LOGGERENBERG:    15% year  on  year .  

CHAIRPERSON :    Ja .  

MR VAN LOGGERENBERG:    The inve rse  o f  tha t  i s  tha t  10 

the  i l l i c i t  par t  o f  the  economy shot  up  to  fu r ther  the  market ,  

I  mean you can  equate  i t  to  every  th i rd  c iga re t te  you 

bought  was crooked.  

CHAIRPERSON :    Mr  Frank l in .  

ADV FRANKLIN SC:    Thank you.   Then p lease  look a t  

page 58 paragraph 138 where  you say a t  the  t ime tha t  you 

res igned f rom SARS:  

“Honey Badger  had promised to  co l lec t  a t  leas t  R3  

b i l l i on  ex t ra  in  exc i se  taxes as  we l l  as  add i t iona l  

income and o the r  tax  types or  noncompl ian t  and  20 

cr im ina l  manufac turers  and ro le -p layers  ident i f ied  

wou ld  have been made to  be  compl ian t  go ing  

fo rward  by  one way or  another  as  a l lowed fo r  in  

leg is la t ion  admin is te red by  SARS.   In  th is  regard ,  in  

some cases,  these processes had a l ready  
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commenced by  way o f  fu l l  d isc losure  o f  some tha t  

were  under  invest iga t ion . ”  

Then 139:  

“There  were  a l so  a  number  o f  ongo ing  e f fo r ts  t o  

ident i f y  assets  and conduct  aud i ts  o f  en t i t ies  and  

ind iv idua ls  as  we l l  as  a  number  o f  c r im ina l  cases,  

none o f  wh ich  I  have seen to  have been conc luded 

ever  s ince . ”  

That  you conf i rm the  accuracy o f  tha t?  

MR VAN LOGGERENBERG:    Abso lu te l y ,  Cha i r .   I  shou ld  10 

say a t  the  end o f  the  f i sca l  year  ‘14 / ’15 ,  Cha i r ,  wh ich  is  the  

so-ca l led  “1  t r i l l i on  year ” .   Shou ld  have had a t  1 .3 ,  tha t  

money was not  co l lec ted .   I  can  a lso  maybe add there ,  

Cha i rperson,  there  is  one par t i cu la r  case tha t  I  am very  

fami l ia r  w i th ,  where  –  wh ich  I  pu t  to  SARS actua l l y  in  la te  

2014 in  Mr  Moyane ’s  t ime to  Advocate  S ikhakhane SC and 

i t  was a  ser ious  case where  I  be l ieved we cou ld  co l lec t  

R600 mi l l ion  in  a  fa i r l y  shor t  space o f  t ime and the  peop le  

who had commi t ted  tha t  f raud and a lso  cor rup ted  one o f  

our  o f f i c ia l s  in  the  process admi t ted  to  th is  and they were  20 

prepared to  accept  gu i l t ,  pay  the  mon ies  and even p lead  

gu i l t y  in  a  c r im ina l  cour t .   That  i s  how we had them red-

handed.   I  know fo r  a  fac t  tha t  mat te r  went  nowhere ,  

abso lu te l y  nowhere .  
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ADV FRANKLIN SC:    Mr  van Loggerenberg  what  you have  

done fo r  purposes o f  you r  ev idence is  you have re fer red  

the  Commiss ion  to  var ious cases and you have ca l led  them 

case 1 ,  case 2 ,  case 3 ,  e tce tera .   We need not  go  i n to  the  

de ta i l s  o f  any o f  them but  am I  cor rec t  tha t  the re  is  a  

fami l ia r  re f ra in  in  these cases and  i t  i s  in  essence,  le t  us  

take  case 2 ,  pa ragraph 155,  page 61:  

“To  the  best  o f  my knowledge th is  pa r t  o f  Honey  

Badger  e f fec t i ve l y  came to  a  ha l t  somet ime in  la te  

2014 or  ear l y  2015. ”  10 

And we see tha t  in  case 3  as  we l l  and case 4  and o the r  

cases tha t  you have h igh l igh ted .   So to  your  knowledge am 

I  cor rec t  tha t  these cases were  l i ve  p ro jec ts ,  were  l i ve  a t  

the  t ime tha t  you  were  a t  SARS but  you have s ince  leav ing  

seen no ev idence  o f  them hav ing  p rog ressed any fu r ther ,  i s  

tha t  cor rec t?  

MR VAN LOGGERENBERG:    Yes,  Cha i rperson,  I  have 

a lso  seen ev idence now – I  th ink  I  am not  a l lowed to  re fer  

to  i t  bu t  I  have a lso  now seen fo rmal  conf i rmat ion  by  the  

Revenue Serv i ce  themse lves to  tha t  e f fec t .   I  shou ld  jus t ,  20 

Cha i rperson …[ in tervenes]  

CHAIRPERSON :    I  am sor ry ,  I  am sor ry ,  you sa id  

someth ing  when you were  fac ing  Mr  Frank l in  and I  do  no t  

th ink  i t  wou ld  have been recorded .   Do you want  to  repeat   

your  answer?   Jus t  make su re  tha t  you speak loud ly .  



25 MARCH 2021 – DAY 368 
 

Page 143 of 244 
 

MR VAN LOGGERENBERG:    A  b i t  louder .  

CHAIRPERSON :    Ja  because  when you speak f rom 

…[ in tervenes]  

MR VAN LOGGERENBERG:    Oh,  when I  tu rn  my face?  I  

am sor ry .  

CHAIRPERSON :    Yes,  then i t  is  no t  reco rded.   In  the  

t ranscr ip t  i t  w i l l  be  wr i t ten  inaud ib le .  

MR VAN LOGGERENBERG:    I  am very  so r ry ,  Cha i r .  

CHAIRPERSON :    Ja .  

MR VAN LOGGERENBERG:    I  am not  used to… 10 

CHAIRPERSON :    Do you want  to  jus t  repeat  tha t  answer?  

MR VAN LOGGERENBERG:    Cha i rperson,  there  i s  a  

document  tha t  I  have seen wh ich  was prov ided  to  the 

Commiss ion  wh ich  I  am not  a l lowed to… 

CHAIRPERSON :    To  ta lk  about .  

MR VAN LOGGERENBERG:    Ta l k  to .  

CHAIRPERSON :    Ja ,  ta lk  to .  

MR VAN LOGGERENBERG:    Bu t  I  cannot  un -see i t ,  I  have 

seen i t ,  i t  was a lso  prov ided to  my a t to rneys and I  s tud ied  

i t .   So  I  do  no t  want  to  make l i fe  d i f f i cu l t  fo r  any o f  the 20 

par t ies  invo lved,  I  jus t  want  to  say tha t  over  and  above  

what  I  have sa id  to  you now,  Cha i rperson,  wh ich  is  to  

conf i rm tha t  no th ing  happened between 2014 to  da te ,  I  

have now a l so  seen ev idence f rom the  Revenue Serv i ce  
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tha t  tha t  i s  the  case,  no th ing  happened between 2014 to 

da te .   Noth ing .   

 I  jus t  want  to  a lso  add,  Mr  Frank l in  h igh l igh ts  one  

common denominator  be tween a l l  these cases,  wh ich  is  

tha t  they a l l  came to  a  ha l t  in  and  around 2014,  la te  2014.   

There  are  th ree  o ther  common denominators  wh ich  I  wou ld  

l i ke  to ,  Cha i rpe rson,  jus t  h igh l igh t  to  you.  

 One is  tha t  v i r tua l l y  every  s ing le  one o f  them have 

connect ions to  po l i t i c ians and po l i t i cs ,  a l l  o f  them re la te  to  

soph is t i ca ted  and compl ica ted  cr im ina l  schemes,  10 

racketeer ing  wou ld  be  the  o f fence.  

 And then four th ly ,  a l l  o f  them have s ta te  

in te l l igence opera t ives ’  foo tpr in ts  a l l  over  them.   I  jus t  

want  to  h igh l igh t  tha t  to  you,  Cha i rperson.  

ADV FRANKLIN SC:    Then,  Mr  van Loggerenberg ,  i f  we 

cou ld  go  to  the  sect ion  o f  your  a f f idav i t  headed “ Inc lus ion ”  

you have made var ious s ta tements  there  bu t  cou ld  I  ask  

you to  look  a t  pa rag raphs 208 and 209 in  par t i cu la r .   You 

say:  

“There  is  a lso  no  doubt  in  my mind tha t  Mr  Tom 20 

Moyane had a  c lear  b r i e f  to  rest ruc tu re  SARS and 

d ismant le  i t s  en forcement  capab i l i t ies  as  soon as  

poss ib le .   Th is  was ev ident  to  me f rom i n te r  a l ia  h is  

p romot ion  o f  the  fa lse  c la ims and a t tacks  on  SARS,  

h is  inac t iv i t y  to  p ro tec t  SARS as to  be  an  ins t i tu t ion  
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and employees a f fec ted  desp i te  my p lease and 

begg ing  h im,  h i s  and Mr  Lu the r  Lebe lo ’ s  pub l i c  

s ta tements  and newsf lashes issued a t  the  t ime in  

h is  name. ”  

You re fe r  aga in  to  your  annexures .   And then in  209:  

“The net  e f fec t  o f  d ismant l ing  PEMTS in  par t i cu la r  

was tha t  a l l  the  cases I  have descr ibed he re  as  we l l  

as  many I  cannot ,  have a l l  been negat ive ly  a f fec ted  

in  one way or  another  e i the r  by  s lowing them down,  

c los ing  them comple te ly ,  a l low ing ins igh t  in to  10 

SARS’  ev idence  and g iv ing  those sub jec ts  under  

invest iga t ion  an  advantage over  SARS which  has 

u l t imate ly  led  to  SARS hav ing  no rea l  e f fec t i ve  

means to  address the  i l l i c i t  economy or  o rgan ised 

cr ime f rom a  tax  and customs’  perspect ive . ”  

So jus t  paus ing  there ,  you ta l k  about  the  d ismant l ing  o f  

PEMTS,  can you exp la in  what  you are  descr ib ing  there?  

MR VAN LOGGERENBERG:    Yes,  Cha i rperson,  i t  was 

d ismant led ,  i t  was brought  to  a  c lose  in  a  very  shor t  space  

o f  t ime.   I  shou ld  jus t  perhaps repeat ,  Cha i rpe rson,  i f  need 20 

be,  I  say  in  my a f f idav i t  I  keep my who le  a f f idav i t  nar row 

and to  the  po in t  and I  have a  long ta le  to  te l l  and I  am 

known to  be  longwinded too ,  shou ld  there  be  any need fo r  

fu r ther  examples  or  ev idence,  I  am very  happy to  make i t  

ava i lab le  to  peop le  a t  the  Commiss ion  a t  your  d i rec t ion ,  
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Cha i r .   I t  i s  common cause,  I  have read the  a f f idav i t s  o f  Mr  

Mazzone submi t ted  to  the  …[ in tervenes]  

CHAIRPERSON :    O f  Ba in?  

MR VAN LOGGERENBERG:    Yes ,  Cha i r .   He was the  head 

o f  Ba in  South  A f r i ca  a t  the  t ime when they prov ided  

serv i ces  to  the  Revenue Serv ice  bu t  I  can jus t  te l l  you ,  

Cha i r ,  I  –  when I  . . . [ ind is t inc t  –  word  cu t ]  se rv i ce  I  wou ld  

have s t i l l  expec ted to  see some peop le  appear  be fore  

Cour t ,  some de tent ions,  some se izures ,  none o f  that  

happened.   In  fac t ,  I  had conversa t ions and rece ived  phone 10 

ca l l s  f rom the  bad guys ce leb ra t ing  –  “s joe  we got  away,  

we a re  so  lucky  you ’ re  gone” .  

CHAIRPERSON:    [ laugh ing ]  

MR VAN LOGGERENBURG:    And I  mean some o f  these  

peop le  I  d iscussed these th ings w i th  many years  la te r  when 

I  wro te  a  book on the  sub jec t  on  tobacco in  South  A f r i ca  

and I  go t  the  oppor tun i ty  to  s i t  down wi th  them and I  go t  

rea l l y  in to  the  de ta i l  o f  what  went  down and they were  a l l  

very,  very  happy when th is  came to  an  end.  

ADV FRANKLIN SC:    Thank you –  so r ry  Cha i r.  20 

CHAIRPERSON:    Wel l ,  Mr  Frank l in  I  see in  parag raph 205  

o f  Mr  van Loggerenburg ’s  a f f idav i t  tha t  he  c lear l y  says he  

knows var ious pe rsons who were  i nvo lved in  what  seems to  

be  c lea r  c r im ina l  ac t i v i t y,  bu t  he  says he  be l ieves he ’s  no t  

a l lowed to  name them,  bu t  I  th ink  he  says i f  he ’s  g iven  
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lega l  au thor i t y  to  name them,  he  wou ld  have no d i f f i cu l t y.   I  

assume tha t  he  is  no t  ta lk ing  about  peop le  who he  

pro tec ted  in  te rms o f  the  ident i t y  v ia  the  In te l l igence Act ,  i s  

he  ta lk ing  about  peop le  because  whatever  he  says may 

d isc lose  the i r  persona l  tax  in fo rmat ion?  

ADV FRANKLIN SC:    That  i s  as  I  unders tand i t .   So ,  

there ’s  two ca tegor ies ,  peop le  whose ident i t ies  cannot  be  

revea led  and the  second i s  peop le  whose in fo rmat ion  

cannot  be  revea led  w i thout  the  au thor i t y  o f  SARS.  

CHAIRPERSON:    Yes.  10 

ADV FRANKLIN SC:    And,  Cha i r,  so  tha t ’s  pe rhaps a  good  

po in t  a t  wh ich  to  come in  and say,  tha t ’s  as  fa r  as  we can  

take  Mr  van Loggerenburg ’s  tes t imony now.   He has  

produced an a f f idav i t  wh ich  answers  cer ta in  o f  the  

a l legat ions made  by  Mr  Moyane aga ins t  h im.   Because o f  

the  same const ra in ts  as  he ld  us  up  th is  morn ing  we cannot  

–  we do not  fee l  i t  wou ld  be  r igh t  to  in t roduce tha t  now.   

The document  wh ich  we got  f rom SARS we wou ld  a lso  l i ke  

to  make doub ly  sure  can be p roduced but  what  I  wou ld  ask ,  

and I  wou ld  hope tha t  Mr  van Loggerenburg  is  ab le  to  20 

cor robora te  on  th is  score  is  tha t  we end h i s  tes t imony now,  

o r  fo r  the  present ,  bu t  tha t  we ask fo r  an  oppor tun i ty,  and i t  

ought  no t  to  take  very  long,  a t  some po in t  over  t he  next  

few weeks where  we can comple te  tha t  pa r t  o f  the  

tes t imony wh ich  w i l l  be  the  in t roduct ion  o f  h is  a f f idav i t  and  



25 MARCH 2021 – DAY 368 
 

Page 148 of 244 
 

the  in t roduct ion  o f  the  document  f rom SARS so tha t  he  is  

ab le ,  p roper ly  to  exp la in  eve ry th ing  in  those a f f idav i t s  and  

tha t   a f f idav i t  as  we l l  bu t  we wou ld  want  to  make cer ta in  

tha t  i t  p roper  to  do  so .  

CHAIRPERSON:    Yes,  no ,  no  tha t  wou ld  be  in  o rde r.   Can  

I  f ind  ou t ,  Mr  van Loggerenburg ,  whethe r  the  in fo rmat ion  

you are  ta lk ing  about  in  paragraph  205 in  your  a f f idav i t  and 

maybe e l sewhere  in  your  a f f idav i t  wh ich  you can ’ t  d isc lose  

because i t  wou ld  cont ravene the  tax  leg is la t ion ,  I  take  i t  

i t ’s  obv ious tha t  i t  wou ld  be  –  i t  doesn ’ t  p revent  you f rom 10 

d isc los ing  tha t  in fo rmat ion  to  t he  Commiss ioner  o f  SARS,  

i sn ’ t  i t?  

MR VAN LOGGERENBURG:    No,  no t  a t  a l l  Cha i r,  in  fac t  

the  Commiss ioner  wou ld  be  aware ,  and i t ’s  inc luded in  the   

long l i s t  o f  in fo rmat ion  tha t  I  ind ica ted  tha t  I  wou ld  have 

l i ked  and s imp ly,  Cha i r…[ in te rvenes] .  

CHAIRPERSON:    Wel l ,  le t  me te l l  you  what  my quest ion  

is ,  whether  the  cur ren t  Commiss ioner  o f  SARS or  s ta f f  

under  h im are  aware  o f  the  in fo rmat ion  you have wh ich  

re la tes  to  a l legat ions o f  c r im ina l  ac t i v i t ies  by  cer ta in  20 

peop le  tha t  you can ’ t  d isc lose  pub l i c ly?   In  o ther  words,  

can I  have the  conf idence tha t  SARS is  aware  o f  the 

in fo rmat ion  you have and tha t  they shou ld  be  work ing  on  

those mat te rs .  

MR VAN LOGGERENBURG:    I  can ’ t  say  Cha i r.  
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CHAIRPERSON:    You can ’ t  say  i t  la te r.  

MR VAN LOGGERENBURG:    Le t  me ra ther  no t  commi t .  

CHAIRPERSON:    Ja ,  bu t  in  te rms o f  them knowing the  

in fo rmat ion  are  you ab le  to  say you know tha t  they know 

the  in fo rmat ion  tha t  you have,  tha t  you ta lked about?  

MR VAN LOGGERENBURG:    I t ’s  been there  a l l  a long,  I  

have not  seen them act  on  i t  Cha i r,  had they…[ in tervenes] .  

CHAIRPERSON:    Bu t  in  te rms o f  knowing –  the  same 

in fo rmat ion  tha t  you know because the  cur ren t  

Commiss ioner  o f  SARS is  what ,  two years ,  in  o f f i ce  or  so .  10 

MR VAN LOGGERENBURG:    I ’m  not  su re  o f  the  t ime.  

CHAIRPERSON:    Ja ,  he  has no t  been there  fo r  a  long 

t ime,  I  wou ld  imag ine  tha t  he  m ight  be  in te res ted  in  

pursu ing  any cr im ina l  –  any a l legat ions o f  c r im ina l  ac t i v i t y.  

MR VAN LOGGERENBURG:    Cha i rperson,  a t  the  end o f  

my a f f idav i t ,  I  took  l iber ty  to  recommend cer ta in  th ings  

because o f  my long ta les .  

CHAIRPERSON:    Yes.  

MR VAN LOGGERENBURG:    He suggests  someth ing  a long  

those l ines ,  tha t  no th ing  ought  to  p revent  the  revenue 20 

serv i ce ,  the  S ta te  Secur i t y  Agency,  the  Inspector  Genera l  

o f  In te l l igence and so  fo r th ,  in  the  meant ime to  con tac t  me 

and I  w i l l  cer ta in l y  he lp  them because then you won ’ t  have 

the  res t r i c t ions  I  have now.  

CHAIRPERSON:    Ja ,  no  I  unders tand…[ in tervenes] .  
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MR VAN LOGGERENBURG:    And I  do  be l ieve ,  

Cha i rperson,  tha t  2 .  –  205,  wh ich  you h igh l igh t  i s  j us t  one 

o f  those mat te rs  t ha t  I  so  dear ly  w ish  I  cou ld  have sa t  here  

and tes t i f ied  today because i t  wou ld  have rea l l y  re la ted  to  

ev idence you have heard  be fore  in  th is…[ in tervenes ] .  

CHAIRPERSON:    Yes,  yes ,  okay,  a l r igh t .   They have heard  

you,  I  wou ld  imag ine  tha t  you are  ava i lab le  a l l  they  need to  

do  is  contac t  you and you w i l l  ass is t ,  ja ,  okay,  a l r igh t .   

Thank you very  much Mr  van Loggerenburg  fo r  ava i l ing  

yourse l f  to  ass i s t  the  Commiss ion  we apprec ia te  i t  very  10 

much.   I  hear  f rom Mr  Frank l in  tha t ,  in  a l l  p robab i l i ty  you ’ l l  

be  coming back  w i th  regard  to  the  o ther  a f f idav i t s  bu t  

thank you ve ry  much fo r  ava i l ing  yourse l f ,  you are  now 

excused.  

MR VAN LOGGERENBURG:    Thank you  fo r  the 

oppor tun i ty.  

CHAIRPERSON:    Thank you.  

ADV FRANKLIN SC:    Cha i r,  tha t  conc ludes the  SARS work  

s t ream for  now as the  Cha i r  w i l l  know we have to  f in ish  Mr  

van Loggerenburg ,  o f  course  Mr  Moyane was due to  appear  20 

today to  be  ques t ioned but  i s  i l l  and so  ar rangements w i l l  

need to  be  made fo r  h im to  come back on  another  

occas ion .  

CHAIRPERSON:    Ja .  

ADV FRANKLIN SC:    And i f  I  may,  I  w i l l  make contac t  w i th  
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the  Commiss ion  in  o rder  to  t ry  to  se t  up  the  appropr ia te  

ar rangements  fo r  tha t .  

CHAIRPERSON:    No,  tha t ’s  f ine .  

ADV FRANKLIN SC:    That  i s ,  i t  fo r  now,  thank you .  

CHAIRPERSON:    Thank you very  much,  we are  go ing  to  

ad journ  the  day  sess ion  o f  the  hear ing  fo r  about  15  

m inutes  and then  I  w i l l  come back and then we w i l l  s ta r t  

the  even ing  sess ion .   I  w i l l  be  hear ing  the  ev idence o f  Mr  

Ano j  S ingh in  the  even ing  sess ion ,  we ad journ .  

INQUIRY ADJOURNS 10 

INQUIRY RESUMES:  

CHAIRPERSON:   Good a f te rnoon Mr  Se leka,  good 

a f te rnoon to  a l l  those who were  no t  here  in  the  morn ing .   

Yes,  good a f te rnoon Mr  S ingh.  

MR SINGH:   A f te rnoon Cha i r.   

CHAIRPERSON:   Yes,  a re  you ready Mr  Se leka?  

ADV SELEKA SC:   We are  ready Cha i rperson.  

CHAIRPERSON:   Okay.   Reg is t ra r,  p lease admin is te r  the  

oa th  a f f i rmat ion  aga in .  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .   20 

WITNESS:   Ano j  S ingh.  

REGISTRAR:   Do you have any  ob jec t ion  to  tak ing  the  

prescr ibed oath?  

WITNESS:   No ma’am.    

REGISTRAR:   Do you cons ider  the  oa th  b ind ing  on  your  
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consc ience?  

WITNESS:   Yes.   

REGISTRAR:   Do you so lemnly  swear  tha t  the  ev idence  

you w i l l  g i ve  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  

bu t  the  t ru th?   I f  so ,  p lease ra i se  your  r igh t  hand and say  

so  he lp  me God.   

WITNESS:   So  he lp  me God.   

ANOJ SINGH:   (d .s .s )  

CHAIRPERSON:   Thank you,  you may be seated Mr  S ingh.  

ADV SELEKA SC:   Cha i rperson ,  Mr  S ingh is  lega l l y  10 

rep resented as  be fore .   

CHAIRPERSON:   Yes.   

ADV SELEKA SC:   My learned f r iends,  they p lace  

themse lves on  record .  

UNKNOWN COUNSEL:   Good a f te rnoon Cha i rperson.  

CHAIRPERSON:   Good a f te rnoon.  

ADV VAN DEN HEEVER:   Aga in  Advocate  Anna l ine  van den 

Heever.    

CHAIRPERSON:   Yes.   

ADV VAN DEN HEEVER:   Du ly  ins t ruc ted  by  Mr  Tshepo  20 

Matsopo,  Matsope A t to rneys.   Thank you very  much .  

CHAIRPERSON:   Thank you.  

ADV SELEKA SC:   Thank you Cha i r.   I  unders tand Cha i r,  

the  par t ies  have exchanged some la tes t  a f f idav i t s ,  bu t  we  

w i l l  dea l  w i th  them in  due course .   
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CHAIRPERSON:   Okay,  a l r igh t .   

ADV SELEKA SC:   I  do  no t  th ink  t hey w i l l  s tand in  the  way  

o f  Mr  S ingh tes t i f y ing  today.  

CHAIRPERSON:   Yes,  what  you may w ish  to  do  is  jus t  to  

remind the  pub l i c  where  we were  w i th  Mr  S ingh ’s  ev idence  

. . . [ in te rvenes]   

ADV SELEKA SC:   Yes.   

CHAIRPERSON:   Las t  t ime and f rom where  we w i l l  

con t inue . . . [ in te rvenes]   

ADV SELEKA SC:   Indeed.   10 

CHAIRPERSON:   What  we w i l l  cover  today.  

ADV SELEKA SC:   Yes.   Last  t ime when Mr  S ingh was 

here ,  he  tes t i f ied  in  regard  to  h is  secondment  and  

. . . [ in te rvenes]   

CHAIRPERSON:   I  jus t  want  to  say Mr  Se leka before  you 

proceed,  i f  your  vo i ce  cou ld  remain  as  loud as  tha t  fo r  the 

res t  o f  the  even ing  tha t  wou ld  be  exce l len t .    

ADV SELEKA SC:   Thank you Cha i r.   The pe rsona l i t y  

comes in ,  Cha i r.  

CHAIRPERSON:   Th i s  i s  the  prob lem,  i f  you  compl iment  20 

somebody or  p ra i se  them,  then they change.   

ADV SELEKA SC:   Okay.   Ja ,  las t  t ime Mr  S ingh tes t i f ied  

or  lead,  h i s  ev idence was lead in  regard  to  h is  secondment  

and we a lso  went  in to  the  issues pe r ta in ing  to  Tr i l l i an  

McK insey or  McK insey Reg iments  and in  respect  o f  tha t  we  
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led  Mr  S ingh ’s  ev idence on the  corpora te  p lan .    

 There  is  the  co rpora te  p lan ,  the re  is  the  master  

serv i ce  ag reement .   We s tar ted  on  the  corpora te  p lan  and 

we have to  f ina l i se  tha t  be fore  we move to  the  master  

serv i ce  ag reement  and we w i l l  then be le f t  once we have  

dea l t  w i th  those two mat te rs  per ta in ing  to  McK insey 

Reg iments  and  Tr i l l i an  we w i l l  be  le f t  w i th  Tegeta  

t ransact ions,  wh ich  a re  the  pre -payments  o f  the  1 .68  

b i l l i on  rand,  the  659 mi l l ion  rand and then the  2 .17  b i l l i on 

rand pena l t ies .  10 

 Ja ,  I  th ink  we w i l l  t ry  to  . . . [ in te rvenes]   

CHAIRPERSON:   I f  you  th ink  o f  someth ing  e lse  you w i l l  

add i t  la te r.  

ADV SELEKA SC:   I  w i l l  add i t .   I  hope my learned  f r iend 

w i l l  no t  jump up.   Mr  S ingh . . . [ in te rvenes]   

CHAIRPERSON:   And say you d id  no t  ment ion  tha t .   

ADV SELEKA SC:   That  i s  cor rec t .   Mr  S ingh,  I  want  to  

s ta r t  you know so tha t  we comple te  the  Reg iments  i ssue.   

Remember  las t  t ime when you were  lead ing  the ,  tes t i f y ing  

on  th is ,  there  was an issue about  who rendered the  20 

serv i ces  in  respect  o f  the  corpora te  p lan .   

 A coup le  o f  th ings I  want  to ,  I  want  us  to  c la r i f y  

be fore  we move on and to  do  tha t  I  want  to  tu rn  f i rs t l y  to  

your  a f f idav i t  wh ich  is  the  second a f f idav i t  in  Eskom 

Bund le  16 .   Eskom Bund le  16 ,  th is  i s  Exh ib i t  U37.2 ,  and I  
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wou ld  l i ke  you to  tu rn  spec i f i ca l l y  to  page 755.    

 Page 755,  fo l low the  b lack  numbers .   I t  i s  way,  way  

to  the  back.   So Mr  S ingh,  what  we are  t ry ing  to  es tab l i sh  

f rom the  ev idence is  whether  the  pa r ty  tha t  rendered  

serv i ces  in  respect  o f  the  corpora te  p lan  i s  Reg iments  or  

Tr i l l i an .    

CHAIRPERSON:   Or  none o f  the  above.   

ADV SELEKA SC:   You are ,  do  you want  me to  do  tha t  

exerc ise  based on I  th ink  what  you  might  have read pr io r  to  

coming here  aga in ,  because the  ev idence tha t  I  am about  10 

to  show you ind ica ted  tha t  Reg iments  i s  the  one tha t   

rendered se rv i ces  in  respect  o f  the  co rpo ra te  p lan .    

MR SINGH:   Okay Mr  Cha i r,  we l l  then le t  us  lead the  

ev idence.  

ADV SELEKA SC:   Say aga in?  

MR SINGH:   I  sa id  le t  us  lead the  ev idence.  

ADV SELEKA SC:   Le t  us  lead the  ev idence,  okay.   So le t  

us  look a t  paragraph 24 o f  your  a f f idav i t  on  page 755 and 

jus t  fo r  contex t ,  you are  dea l ing  here  w i th  the  1 .68  b i l l i on  

rand submiss ion  to  the  board  tha t  i s  p repared in  December  20 

2015 and in  pa ragraph 24 you say  . . . [ in te rvenes]   

CHAIRPERSON:   Jus  a  second.   Remind everybody  

. . . [ in te rvenes]   

ADV SELEKA SC:   Yes.   

CHAIRPERSON:   What  was tha t  about .   So,  ja .  
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ADV SELEKA SC:   Okay.   That  1 .6  b i l l i on  rand submiss ion  

Cha i r,  wh ich  we  w i l l  come to  when we dea l  w i t h  Tegeta  

because I  am go ing  to  be  re fer r ing  to  these parag raphs fo r  

a  d i f fe ren t  purpose.   I t  was a  submiss ion  made by  Mr  S ingh 

and Mr  Koko fo r  the  board  to  make  a  dec is ion  in  respect  o f  

a  recommendat ion  to  make,  to  reso lve  to  make a  dec is ion  a  

pre -payment  to  now [ ind is t inc t ]  wh ich  one were  you  

seek ing  to  have pa id  th is  1 .6  b i l l i on .  

 The board  sa id  they unders tood you to  mean Glenco  

OCM shou ld  ge t  tha t  amount .   You w i l l  g ive  the  10 

Cha i rperson in  due course  your  vers ion  o f  who you had in  

m ind fo r  the  board  to  make tha t  dec i s ion  in  respec t  o f ,  bu t  

we w i l l  come to  tha t .    

 For  p resent  pu rposes Cha i r,  I  want  to  jus t  

demonst ra te  . . . [ in te rvenes]   

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   From Mr  S ingh ’s  ev idence as  to  who 

even on h i s  vers ion  was ac tua l l y  work ing  in  respect  o f  the  

corpo ra te  p lan .   Mr  S ingh,  then pa ragraph 24 you say:  

 “ I  reca l l  tha t  a t  the  t ime Koko pressed the  20 

urgency o f  the  suspens ion ,  the  submiss ion  on  

me,  wh ich  in  tu rn  caused me once the  

submiss ion  was presented,  to  me to  engage 

Er ic  Woods o f  Reg iments . ”  

 Th is  i s  in  December  2015:  
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 “For  the  reasons se t  ou t  be low.   The 

engagement  o f  Wood was impor tan t  in  tha t  the  

f inanc ia l  imp l ica t ions or ig ina l l y  inc luded in  the  

submiss ion  were  c lea r ly  no t  dua l l y  cons idered  

by  Koko and Dan ie ls .   There fore  I  requested 

Wood to  a t tend to  the  issue o f  the  f inanc ia l  

imp l ica t ions o f  the  t ransact ion  in  the  

submiss ion .   Wood a t  the  t ime was invo lved 

w i th  the  cash  un lock ing  in i t ia t i ves ,  w i th  

re fe rence to  the  corpo ra te  p lan  o f  the  f inanc ia l  10 

imp l ica t ions o f  such a  t ransact ion .   I  reca l l  

tha t  I  rece ived  the  amended  submiss ion  

e lec t ron i ca l l y  f rom Reg iments  as  I  was not  in  

the  o f f i ce  a t  the  t ime.   I  ins t ruc ted  my Maya 

Ba lmer  to  a f fec t  my e lec t ron i c  s ignature  to  the 

document  and fo rward  i t  to  Dan ie l s . ”  

 So Mr  S ingh wha t  I  read here  is  a  c lear  ind ica t ion  

on  your  par t  o f  your  knowledge tha t  even as  a t  December  

2015,  i t  was in  fac t  E r ic  Wood  o f  Reg iments  who was  

render ing  se rv i ces  in  respect  o f  t he  corpo ra te  p lan .   The 20 

fund ing  p lan  fo r  the  corpora te  p lan .  

 So you cou ld  no t  be  m is taken whether  i t  i s  Tr i l l i an  

or  Reg iments .   You knew exact ly  tha t  i t  was Reg iments .   

MR SINGH:   Mr  Cha i r,  I  th ink  I  do  no t  th ink  we ever  

d isputed the  fac t  tha t  i t  was Reg iments  or  Tr i l l i an  and  
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hence we used . . . [ in te rvenes]   

CHAIRPERSON:   No,  no ,  no ,  no .   Mr  Se leka is  no t  say ing  

Reg iments  or  Tr i l l i an .  

MR SINGH:   No,  no  I  am coming . . . [ in te rvenes]   

CHAIRPERSON:   He is  say ing  Reg iments .   

MR SINGH:   Yes,  and I  agree tha t  the  document  ment ions  

Reg iments .   I f  you  look a t  the  emai l  tha t  came f rom Mr  

Wood fo r  anyone fo r  tha t  mat te r,  i t  wou ld  have been  

Reg iments  emai l  and  what  i s  a lways the  conten t ion  is  

whethe r  the  ind i v idua ls  a t  tha t  t ime were  sub jec t  to  the 10 

nav iga to r  secondment  ag reement  be tween Reg iments  and 

Tr i l l i an .  

CHAIRPERSON:   No Mr  S ingh,  no .   We spent  a  lo t  o f  t ime 

las t  t ime when you were  he re ,  on  the  quest ion  o f  who 

prov ided the  serv ices .   That  i s  what  Mr  Se leka is  ta lk ing  

about .   

MR SINGH:   Yes Mr  Cha i r.   

CHAIRPERSON:   You say las t  t ime you d id  no t  want  to  say 

i t  was Reg iments  and I  th ink  he  may be say ing  you  wanted 

to  say i t  was Tr i l l i an ,  maybe Reg iments  and Tr i l l i an  bu t  I  20 

seem to  reca l l  tha t  a t  a  cer ta in  s tage i t  appears  you seem 

to  be  say ing  Tr i l l i an  bu t  he  is  now say ing  your  own a f f idav i t  

makes i t  c lear  tha t  i t  was Reg iments .    

 Do you accept  tha t  i t  was  Reg iments  who prov ided 

the  se rv i ces?  
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MR SINGH:   Mr  Cha i r,  cor rec t .    

CHAIRPERSON:   I s  tha t  cor rec t?  

MR SINGH:   Yes.   

CHAIRPERSON:   You say cor rec t?  

MR SINGH:   Yes.   

CHAIRPERSON:   Okay,  Mr  Se leka? 

ADV SELEKA SC:   Thank you.   Then Mr  S ingh,  I  do  no t  

even need to  re fer  you to  t he  a f f idav i t  o f  Mr,  wha t  i s  h is  

name?  Amang Koa wh ich  was McKinsey ’s  o f f i c ia l  who 

submi t ted  a  s ta tement  to  the  commiss ion  because he a l so  10 

says the  same th ing .   That  i t  was Reg iments  tha t  rendered  

the  se rv i ces  in  respect  o f  the  co rpora te  p lan .  

MR SINGH:   Yes  Cha i r,  I  have not  seen tha t  a f f idav i t ,  so  

. . . [ in te rvenes]   

ADV SELEKA SC:   I t  i s  a  s ta tement ,  yes .   

MR SINGH:   Rea l ly?  

CHAIRPERSON:   Yes.   Yes,  he  had not  seen i t  bu t  i f  i t  

says  what  he  says i t  says ,  you have no prob lem wi th  i t .  

ADV VAN DEN HEEVER:   Cha i rperson,  sor ry  to  in te r rup t  

you.  20 

CHAIRPERSON:   Yes.   

ADV VAN DEN HEEVER:   We were  th is  morn ing  a t  08H49  

fo rwarded an emai l  w i th  a number  o f  a t tachments .   The  

s ta tement  tha t  my learned f r iend is  re fe r r i ng  to ,  i s  one o f  

those.   My ins t ruc t ing  a t to rney have wr i t ten  a  le t te r  to  the  
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commiss ion  and I  have d iscussed i t  w i th  my learned  f r iend.   

 We want  the  oppor tun i ty  to  have regard  to  th is  

s ta tement  be fore  we dea l  w i th  the  content  the reof .   I t  i s  a  

61  page s ta tement  . . . [ in te rvenes]  

CHAIRPERSON:   That  i s  fa i r  enough.  

ADV VAN DEN HEEVER:   Conta in ing  a  vast  amount  o f  

in fo rmat ion .  

CHAIRPERSON:   Ja ,  ja .  

ADV VAN DEN HEEVER:   And I  th ink  in  fa i rness be fore  my 

c l ien t  needs to  concede,  as  per  the  quest ion  o f  my learned 10 

f r iend,  the  issues per ta in ing  to  tha t  I  th ink  he  shou ld  be  

a f fo rded the  oppor tun i ty  to  have regard  to  the  s ta tement ,  

du ly  cons ider  i t  and consu l t  on  i t .    

CHAIRPERSON:   Yes.   No,  no  tha t  i s  f ine ,  bu t  I  guess what  

you have no ob jec t ion  to  i s  the  quest ion  tha t  says i f  tha t  

a f f idav i t  says  what  Mr  Se leka says i t  says ,  as  to  who 

prov ided the  serv ices  you wou ld  have no prob lem wi th  tha t  

par t  o f  i t .  

ADV VAN DEN HEEVER:   Cha i rperson,  we s t i l l  have a  

prob lem wi th  i t .   20 

CHAIRPERSON:    You s t i l l  have a  prob lem wi th  i t?  

ADV VAN DEN HEEVER:   I  s t i l l  have a  prob lem and I  w i l l  

exp la in  to  Cha i rperson why I  have a  prob lem.  

CHAIRPERSON:   Do not  wor ry.  

ADV VAN DEN HEEVER:   Because you w i l l  reca l l  f rom the  
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las t  t ime Cha i rpe rson,  tha t  there  were  cer ta in  s ta tements  

made to  my c l ien t  w i thout  re fe r r ing  h im to  the  exact  

parag raphs.  

CHAIRPERSON:   No,  no ,  no  . . . [ in te rvenes]   

ADV VAN DEN HEEVER:   That  leads to  confus ion  and 

inco r rec t  s ta tements .   

CHAIRPERSON:   No,  no  bu t  I  am on your  s ide .   

ADV VAN DEN HEEVER:   Thank you Cha i r.  

CHAIRPERSON:   I  am say ing  do  not  wor ry  to  a rgue i t ,  le t  i t  

be  dea l t  w i th  a f te r  you have had a  chance to  consu l t  w i th  10 

your  c l ien t .   

ADV VAN DEN HEEVER:   We are  indebted  to  you 

Cha i rperson.   

CHAIRPERSON:   Ja ,  okay a l r i gh t .  

ADV SELEKA SC:   And Cha i r,  I  was even mak ing  a  more  

substant ive  po in t  wh ich  i s  to  the  ex ten t  tha t  he  concedes i t  

i s  Reg iments  tha t  rendered serv ices .   Then I  do  no t  need  

to  re fer  to  th is  s ta tement .     

CHAIRPERSON:    Yes,  bu t  I  th ink  they have a  prob lem,  so  

. . . [ in te rvenes]   20 

ADV SELEKA SC:   Ja .  

CHAIRPERSON:   Le t  them get  a  chance to  look  a t  i t  w i th  

i t s  c l ien t  and then i t  can be dea l t  w i th  la te r.  

ADV VAN DEN HEEVER:   Cha i rpe rson,  aga in  I  apo log i se  

fo r  in te r rup t ing .   My learned  f r iend s ta t ing  tha t  he 
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conceded Reg iments  rendered the  serv ices  is  incor rec t .   

He conceded tha t  he  ment ioned the  word  Reg iments  in  th is  

a f f idav i t .   

CHAIRPERSON:   Wel l ,  no ,  no ,  no .   When I  pu t  the  

quest ion ,  he  conceded tha t  Reg iments  rendered the  

serv i ces .   

ADV VAN DEN HEEVER:   Cha i rpe rson,  we w i l l  dea l  w i th  i t  

in  due course .   

CHAIRPERSON:   Yes,  okay.   A l r igh t ,  thank you.  

ADV SELEKA SC:   Thank you Cha i r.   Mr  S ingh,  so  I  know 10 

the  d i f f i cu l t y  i s  the  payment  o f  the  30 .6  m i l l ion  rand,  

because one ent i t y  rendered serv ices ,  the  i nvo ice  came 

f rom a  d i f fe ren t  en t i t y  wh ich  is  Tr i l l i an .   The invo ice  came 

to  you and you  ensured tha t  tha t  invo ice  was  pa id  to  

Tr i l l i an  bu t  no t  to  Reg iments .   

CHAIRPERSON:   Do you want  to  conf i rm whether  tha t  i s  

t rue?  

ADV SELEKA SC:   Do you . . . [ in te rvenes]   

CHAIRPERSON:   Because I  th ink  he  is  wa i t ing  to  see what  

i s  the  quest ion .  20 

ADV SELEKA SC:   Yes.   Yes,  do  you conf i rm tha t  tha t  i s  

cor rec t  Mr  S ingh?    

MR SINGH:   No s i r,  tha t  i s  no t  cor rec t .  

ADV SELEKA SC:   So  you d id  no t  pay Tr i l l i an  30 .6  m i l l ion 

rand fo r  se rv i ces  rendered by  Reg iments?  
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MR SINGH:   No s i r.   

ADV SELEKA SC:   What  d id  you do?  

MR SINGH:   I  d id  no t  ensure  tha t  the  invo ice  was pa id .  

CHAIRPERSON:   Oh,  tha t  i s  the  par t  tha t  you were  ta lk ing  

about .   

MR SINGH:   Yes.   

CHAIRPERSON:   Ja ,  the  ensur ing  par t .   

ADV SELEKA SC:   Okay.   So when the  invo ice  came to  

you,  what  d id  you  do w i th  i t?  

MR SINGH:   Mr  Cha i r,  I  do  no t  have a  reco l lec t ion  o f  what  I  10 

exact ly  d id  w i th  the  invo i ce ,  bu t  I  th ink  i n  tes t imony tha t  we  

led  the  prev ious t ime,  we went  th rough an ent i re  p rocess,  

tha t  tha t  invo ice  wou ld  have went  th rough fo r  va l ida t ion  

and ver i f i ca t ion  be fore  i t  was pa id .   

CHAIRPERSON:    I  th ink  what  you sa id  was tha t  the  

invo i ce  came to  you,  and there  was noth ing  wrong  w i th  i t  

coming to  you because o f  the  pos i t ion  you occup ied  i n  

re la t ion  to  the  pro jec t  and you passed i t  on  to  the  re levant  

peop le  to  p rocess .   

 I  th ink  tha t  i s  the  te rm you used.   20 

MR SINGH:   Yes.   

CHAIRPERSON:   And ce r ta in ly  my unders tand ing  f rom 

what  you sa id  was tha t  you were  say ing  tha t  once you  

passed i t  on  to  the  re levant  peop le  to  p rocess,  one or  more  

o f  them had the  ob l iga t ion  to  check fo r  example  whethe r  
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there  was a  cont rac t  on  the  bas is  o f  wh ich  Eskom had pa id  

and maybe to  check o the r  th ings as  we l l ,  and i f  they  d id  

no t  do  the i r  job ,  I  th ink  tha t  i s  what  you were  say ing  i t  i s  

no t  your  fau l t .   

 I  am jus t  pu t t ing  i t  in  my own words.   

MR SINGH:   That  i s  cor rec t .  

CHAIRPERSON:   Bu t  I  th ink  tha t  i s  what  you were  say ing  

and you were  say ing  i f  any  o f  those peop le  p icked up a  

po tent ia l  p rob lem,  they were  en t i t led  to  come back  to  you 

but  nobody came back to  you.  10 

MR SINGH:   That  i s  cor rec t  s i r.   

CHAIRPERSON:   That  i s  what  you sa id .  

MR SINGH:   Yes.   

CHAIRPERSON:    Okay,  Mr  Se leka? 

ADV SELEKA SC:   Yes,  so  what  was the  purpose o f  you 

g iv ing  them the  i nvo ice?   

MR SINGH:   To  conduct  a l l  the  ver i f i ca t ion  and va l ida t ion  

checks tha t  a re  requ i red  per  the  po l i cy  and p rocedure .   

ADV SELEKA SC:   Yes,  fo r  what  purpose?  

MR SINGH:   Fo r  the  invo ice  to  be  pa id .  20 

ADV SELEKA SC:   Yes,  so  you gave them the  ins t ruc t ion  

. . . [ in te rvenes]   

MR SINGH:   No,  I  d id  no t .   

ADV SELEKA SC:   To  p rocess the  invo i ce  . . . [ in te rvenes]  

MR SINGH:   I  d id  no t  g ive  them an  ins t ruc t ion .  
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ADV SELEKA SC:   The va l i da t ion ,  the  ver i f i ca t ion  

. . . [ in te rvenes]  

MR SINGH:   That  does not  const i tu te  an  ins t ruc t ion  to  pay.  

ADV SELEKA SC:   Ja ,  le t  me jus t  comple te  i t .   You gave  

them the  ins t ruc t ion  to  do ,  fo l low tha t  p rocess o f  va l ida t ion  

and ver i f i ca t ion  in  o rder  fo r  the  invo i ce  to  be  pa id .  

MR SINGH:   Mr  Cha i r,  fo rward ing  an  emai l  wh ich  I  do  no t  

even remember  do ing  w i th  somebody w i th  no  ins t ruc t ion  

does not  mean go and pay.   I t  means go and do what  you 

are  supposed to  do  to  make sure  tha t  i f  you  pay you have  10 

compl ied  w i th  a l l  the  po l i c i es  and p rocedures o f  Eskom.   

CHAIRPERSON:   Wel l ,  le t  me put  i t  th is  way.   Le t  me ask 

you th is  way.   I s  i t  normal  p rocedure  or  was i t  normal  

p rocedure  tha t  i f  you  were  invo l ved in  a  pro jec t  because o f  

your  sen ior i t y,  invo i ces wou ld  be  sent  to  you.   Was tha t  

normal  p rac t ice  a t  Eskom when you were  there?  

MR SINGH:   Mr  Cha i r,  ex terna l  aud i ts  sent  me invo ices.   I  

used to  rece ive  i nvo ices f rom var ious . . . [ in te rvenes ]   

CHAIRPERSON:   I  am sor ry,  you a re  speak ing  too  fas t .  

MR SINGH:   Oh ,  sor ry  s i r.   I  was jus t  say ing  i t  i s  no t  20 

unusua l  fo r  supp l ie rs  to  send invo ices to  me.   

CHAIRPERSON:   To  you?  

MR SINGH:   Yes.   

CHAIRPERSON:   Okay.  

MR SINGH:   I  rece i ve  invo ices f rom exte rna l  aud i t o rs  and  
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the  l i ke .  

CHAIRPERSON:   Yes.   

MR SINGH:   Even tha t  p rocess Mr  Cha i r,  I  exp la ined in  

de ta i l  the  las t  t ime.   

CHAIRPERSON:   Yes.   

MR SINGH:   As  to  how tha t  wou ld  be  under taken.  

CHAIRPERSON:   Yes.   

MR SINGH:   In  te rms o f  the  spec i f i cs  Mr  Cha i r,  you can  

re fer  to  the  1034 document .   I  th ink  i t  i s  an  Eskom po l i cy,  I  

th ink  procurement  document  tha t  bas i ca l l y  se ts  ou t  who the  10 

peop le  are  tha t  a re  respons ib le  to  make sure  tha t  invo ices  

are  matched to  cont rac ts .  

 Cont rac ts  tha t  a re  loaded and so  on .   So the  1034  

document  i s  a  document  tha t  e f fec t i ve l y  ou t l ines  tha t  

p rocedure .   The fac t  tha t  the  CFO rece ives an  invo i ce  Mr  

Cha i r,  cannot  be  au thor isa t ion  fo r  the  invo ice  to  be  pa id ,  

as  i t  wou ld  inva l ida te  eve ry  s ing le  po l i cy  and procedure  

tha t  any o rgan isa t ion  pu ts  in  p lace .   

 So the  mere  fac t  tha t  I  rece ived i t  cannot  be  v iewed  

as  I  approved the  invo ice  and substant ia l l y  I  d id  no t  20 

approve the  invo i ce .   

CHAIRPERSON:   Yes,  bu t  jus t  le t  us  ge t  the  procedure  or  

p rocess r igh t .   so  go ing  back to  my  quest ion  wou ld  you say  

i t  was no rmal  fo r  serv ice  prov iders  invo l ved in  p ro jec ts  

where  you were  i nvo lved,  to  send invo ices to  you? 
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MR SINGH:   Mr  Cha i r,  I  th ink  i f  you  jus t  look  a t  the  

McK insey invo ice  fo r  example ,  i t  was addressed to  me to .  

CHAIRPERSON:   Yes,  bu t  I  do  no t  want  a  s ing le  t h ing .   I  

want  to  know whe ther  i t  was norma l .  

MR SINGH:   In  my v iew i t  i s  norma l  s i r.   

CHAIRPERSON:   Yes,  okay no  tha t  i s  f ine ,  and what  ro le  in  

te rms o f  Eskom procedures were  you supposed to  p lay  in  

regard  to  invo i ces when you had rece ived them? 

MR SINGH:   Mr  Cha i r,  my ro le  wou ld  have been to  as  I  sa id  

send i t  to  the  re levant  peop le  to  ensure  tha t  the  po l i c ies  10 

and procedures o f  Eskom is  fo l lowed.  

CHAIRPERSON:   Yes.   

MR SINGH:   I  wou ld  no t  be  in  a  pos i t ion  to  i f  I  d id  no t  pu t  

my s ignature  there  and say I  approved th is  invo i ce ,  tha t  i s  

when someone can ac t  on  i t ,  can  say the  CFO has s igned 

th is  document  and there fo re  I  ac ted .   Th i s  document  does 

not  bear  my s ignature .   

CHAIRPERSON:   Now so are  you say ing  to  me tha t  the  

Eskom procedures in  re la t ion  to  the  payment  o f  invo i ces,  

desp i te  contempla t ing  tha t  invo ices cou ld  be  sent  to  the 20 

CFO d id  no t  expect  o r  requ i re  the  CFO to  do  anyth ing  o ther  

than jus t  pass them on?  

 I s  tha t  what  you are  say ing?  

MR SINGH:   Mr  Cha i r,  the  po l i c i es  and p rocedures  o f  any 

organ isa t ion  i s  bu i l t  in  such a  way tha t  i t  ac tua l l y  p revents  
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exact ly  what  you are  request ing  me to  conf i rm.  

CHAIRPERSON:   Yes.   

MR SINGH:   So  the  po l i c i es  and procedures  o f  any 

organ isa t ion ,  wou ld  want  to  ensure  tha t  there  is  no t  le t  us 

ca l l  i t ,  they  ca l l  i t  the  techn ica l  te rm is  bas ica l l y  ca l led  

sys tem over r ide  or  p rocess over r ide .   So i f  I  had to  

bas ica l l y  s ign  tha t  invo ice  the  day i t  landed on my desk,  

tha t  wou ld  have been po l i cy  over r ide  or  sys tem over r ide .  

CHAIRPERSON:   That  wou ld  have been po l i cy?  

MR SINGH:   That  wou ld  have been po l i cy  ove r r ide  o r  10 

sys tem over r ide .  

CHAIRPERSON:   Ja .  

MR SINGH:   So  before  i t  went  th rough any o f  the  checks,  I  

wou ld  have sa id  I  am happy,  pay.  

CHAIRPERSON:   Yes.  

MR SINGH:   That  wou ld  have been  over r ide .  

CHAIRPERSON:   Yes,  bu t  you see le t  me put  i t  th is  way.   

D id  Eskom p rocedures requ i re  or  contempla te  tha t  the  CFO 

af te r  rece iv ing  an  invo i ce  f rom a  serv i ce  prov ide r,  to  do 

anyth ing  about  i t  o r  w i th  i t  o ther  than pass ing  i t  on  to  20 

jun io r  s ta f f?  

MR SINGH:   Mr  Cha i r  . . . [ in te rvenes ]   

CHAIRPERSON:   Jun io r  to  h im.  

MR SINGH:   Mr  Cha i r,  I  re fe r  you back to  the  1034  

document .  
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CHAIRPERSON:   Yes.   

MR SINGH:   And the  1034 document  i s  very  c lea r.   I t  

s ta tes  tha t  the  cont rac t  management  p rocess  is  the 

respons ib i l i t y  o f  the  procurement  p rac t i t ione r.   The 

procurement  p rac t i t ioner  has to  make sure  tha t  they take  

the  re levant  documenta t ion  th rough to  the  de legated  

author i t y  to  have those documents  approved.   

 In  th is  case Mr  Cha i r,  I  was not  the  de legated  

author i t y.  

CHAIRPERSON:   Yes.   10 

MR SINGH:   So  i f  the  CFO was a  de legated author i t y  

. . . [ in te rvenes]  

CHAIRPERSON:   Yes.   

MR SINGH:   I  wou ld  then expect  yes  fo r  i t  to  come back to  

me.   

CHAIRPERSON:   Yes.   

MR SINGH:   And  even so  Mr  Cha i r,  even i f  I  rece i ved tha t  

invo i ce  tha t  requ i red  i t  to  come back to  me,  I  wou ld  have 

not  pu t  my s ignature  to  i t  un t i l  i t  went  th rough the  p rocess.  

CHAIRPERSON:   Yes.    20 

MR SINGH:   And then ar r i ved to  me . . . [ in te rvenes]  

CHAIRPERSON:   Yes.   

MR SINGH:   Post  tha t  p rocess.   I f  tha t  p rocess ind ica ted  to  

me tha t  a l l  o f  the  processes and  po l i c ies  were  fo l lowed,  

then I  wou ld  a f f i x  my s ignature  to  i t ,  fo r  them to  
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p roceed ing ,  i t  i s  on  i t s  way.    

CHAIRPERSON:   Ja ,  you see fo r  me as  long as  a t  some 

s tage there  are  invo ices tha t  where  the  CFO p lays  a  ro le ,  

then I  can unders tand.   Maybe depend ing  on the  amounts ,  

maybe depend ing  on the  na ture  o f  the  pro jec ts .   Tha t  I  can  

unders tand.   

 No one expects  tha t  the  CFO shou ld  say whether  a  

R1 000-00 invo ice  must  be  pa id  o r  no t ,  you know.  

MR SINGH:   Yes.   

CHAIRPERSON:   Bu t  my d i f f i cu l t y  a r ises  i f  your  ev idence  10 

suggests  tha t  the  Eskom procedures in  re la t ion  to  the  

payment  o f  invo ices,  do  no t  anywhere  contempla te  or  

requ i re  tha t  the  CFO shou ld  have a  ro le ,  a  substant i ve  ro le  

a t  leas t  in  regard  to  some t ransact ions or  some invo ices,  

depend ing  on the  amounts  o ther  than jus t  pass ing  the  

invo i ce  on  to  o ther  peop le .   You know,  I  can unders tand i f  

i t  i s  be low a  cer ta in  amount ,  may you jus t  pass i t  on  bu t  I  

have in  m ind tha t  there  must  come a  t ime when the  

amounts  a re  so  b ig  tha t  the  organ isa t ion  wou ld  wan t  i t s  top 

f inance o f f i c ia l  to  have checked tha t  th is  i s  in  o rde r.  20 

 Whether  the  top  f inance o f f i c ia l  checks a f te r  some 

jun io r  s ta f f  member  and jun io r  management  s ta f f  had 

looked a t  i t  and then i t  comes to  t he  CFO af te r  i f  i t  passes  

a l l  the  va r ious un i ts .   I t  i s  f ine ,  bu t  I  jus t  wou ld  have 

d i f f i cu l t y  w i th  the  s i tua t ion  where  the  on ly  ro le  fo r  the  CFO,  
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i r respect ive  o f  the  amount  invo l ved in  the  invo ice  is  jus t  to  

pass i t  on  w i thou t  any substant ive  ro le  to  you,  and  then i t  

w i l l  go  to  var ious jun io r  peop le  un t i l  i t  i s  pa id .   

 That  i s  what  I  seem to  have d i f f i cu l t y  w i th .  

MR SINGH:   Mr  Cha i r,  I  th ink  le t  me exp la in  two o f  the 

concepts .   The f i rs t  one I  th ink  when you sor t  o f ,  le t  us 

dea l  w i th  the  easy one f i rs t .   I  th ink  when you dea l ,  when 

you re fer  to  jun io r  peop le ,  I  th ink  tha t  s ta tement  needs to 

be  cor rec ted  f i rs t l y.  

CHAIRPERSON:   I  mean jun io r  to  you.  10 

MR SINGH:   Ja ,  bu t  even them too  Mr  Cha i r,  jun io r  to  me 

cou ld  be  very  sen ior.  

CHAIRPERSON:   No,  no  I  accept .  

MR SINGH:   Yes.   

CHAIRPERSON:   Bu t  s t i l l  j un io r  to  you.  

MR SINGH:   Yes,  because they cou ld  be  a t  genera l  

manager  leve l .  

CHAIRPERSON:   Ja .   

MR SINGH:    Or  even sen ior  genera l  manager.   So jun io r  to  

me are  ve ry  sen ior  peop le .  20 

CHAIRPERSON:   Ja ,  okay.  

MR SINGH:   Or  to  the  CFO fo r  tha t  mat te r.   The  second  

po in t  Mr  Cha i r,  I  have not  come across a  document  tha t  

w i th in  the  Eskom env i ronment  tha t  requ i red  me to  

spec i f i ca l l y  s ign  o f  an  invo ice  fo r  a  spec i f i c  amount .   The  
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on ly  document  tha t  I  have come across is  the  de legat ion  o f  

au thor i t y  f ramework  and the  1034 document  as  I  have  

s ta ted .   

 In  bo th ,  they re fer  to  a  de legated autho r i t y.   So i f  

you  were  the  de legated author i t y  and i f  you were  the  CFO, 

then you wou ld  need to  s ign  someth ing .   The de legat ion  o f  

au thor i t y  does not  re fe r  f rom what  I  remember,  to  an 

invo i ce .    

 I t  re fe rs  to  cont rac ts ,  i t  re fe rs  to  approva l  amounts  

and yes,  i f  there  was anyth ing  in  there  tha t  requ i red  me to  10 

s ign  spec i f i c  invo i ce  or  cont rac t  o r  document ,  then i t   

wou ld  obv ious ly  then arr ive at  my – my desk for s ignature.  

CHAIRPERSON:   So are you saying where are you saying 

that  in terms of  the Eskom procedures you would not  be 

requi red to approve or author ise any payment i f  you were not  

the delegated author i ty in respect  of  that  cont ract  or that  

project  but  i f  you were the delegated author i ty … 

MR SINGH:   Then you could pay.  

CHAIRPERSON:   Then you would have approved that  is what  

you are saying? 20 

MR SINGH:   Yes.  

CHAIRPERSON:   And you are saying here you were not  the 

delegated author i ty.  

MR SINGH:   No S ir.  

CHAIRPERSON:   Ja.   So – but  just  to get  i t  c lear where you 
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are the delegated author i ty yes indeed you would be 

requi red to approve payments relat ing to that  project .  

MR SINGH:   That  is correct  Si r.  

CHAIRPERSON:   Okay a lr ight .  Mr Seleka.  

ADV SELEKA SC:   Yes Mr Singh you have defended this  

payment in your aff idavi t  as payment for services that  were 

rendered.   Is that  correct  

MR SINGH:   Correct  Si r.  

ADV SELEKA SC:   And I  f ind your answer di ff icul t  to 

comprehend because i t  is th is payment that  was one of  the 10 

issues or charges against  you before SICA and this payment  

has cost  you your  profession.    

MR SINGH:   Sorry Sir.  

ADV SELEKA SC:   Has cost  you your profession.  

MR SINGH:   Mr Chair  i f  you – i f  you have regard to the SICA 

f inding the part icu lar ly th is payment  the make a f inding that  I  

s igned the invoice or  approved the invoice yet  again I  

request  the commission to prove that  I  approved the invoice.   

My signature does not  appear on the invoice Mr Chai r.  

ADV SELEKA SC:   Yes I  do not  th ink they say you signed 20 

the agreement – I  mean the invoice.  

MR SINGH:   You said I  approved i t .  

ADV SELEKA SC:   Yes they say you approve.  

MR SINGH:   I  d id not  approve S i r.  

ADV SELEKA SC:   Because i f  you did not  approve that  
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payment you would not  have passed i t  on for payment.  

MR SINGH:   No S ir.  

ADV SELEKA SC:   I f  you did not  approve of  that  R30 mi l l ion.  

MR SINGH:   My passing on again I  would say for  the 

Chairman’s I  th ink I  am saying i t  for  the thi rd t ime Si r.   Me 

merely passing on an invoice does not  mean I  approve for i t  

to be paid.   There could be a number of  issues wi th that  

invoice that  I  am not  even aware of  that  needed to be taken 

care of .  

CHAIRPERSON:   Wel l  maybe let  us go back to an answer 10 

you gave last  t ime to quest ion i t  later relat ing – re lated to 

th is issue.   I  th ink i f  I  recal l  correct ly you considered that  i f  

for example as you put  i t  i f  there was something glar ing in 

the invoice you would be expected to say no but  th is  cannot 

be paid.  

MR SINGH:   Yes i t  is.  

CHAIRPERSON:   You made an example and I  do not  know 

whether the example was i f  you knew that  you had 

contracted A to render the services but  the invoice was now 

coming f rom E you would say but  we did not  cont ract  E.   Do 20 

you remember that? 

MR SINGH:   Mr Chair  I  th ink the example for present  

purposes may not  be very appropria te.  

CHAIRPERSON:   Wel l  I  do not  know what you are talk ing 

about.  
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MR SINGH:   But  Mr Chai r  to your point .  

CHAIRPERSON:   Ja the a -  the pr inciple you – ja  the 

example ja.  

MR SINGH:   Let  us use the glar ing example.   So for example 

let  us say that  the Tr i l l ian invoice arr ived and i t  was for R150 

mi l l ion i t  is glar ing but  the contract  value that  we have got  

approval  for was only R100 mi l l ion.   So the invoice coming 

f rom Tr i l l ian could never have been R150 mi l l ion.   So that  

invoice would not  even go past  my desk.   I  would send i t  

back to Tr i l l ian and say what  is th is for?  So yes something 10 

l ike that  would… 

CHAIRPERSON:   Yes but  what would also be glar ing I  would 

think that  you would concede is i f  the services were 

rendered by A – I  know – I  th ink you do not  l ike A and B.  

MR SINGH:   Okay.  

CHAIRPERSON:   I f  the services were rendered C.  

MR SINGH:   Yes Si r.  

CHAIRPERSON:   And you got  an invoice f rom D instead of  

an invoice f rom C that  would be glar ing would i t  not? 

MR SINGH:   Mr Chair  I  th ink again i t  would be glar ing to the 20 

extent  that  the point  of  departure would be i f  you were 

expect ing and understood that  you had received serv ices 

f rom Tr i l l ian which is my departure point .  

CHAIRPERSON:   I  see you do not  want to st ick to C and D.  

You do not  A you do not  want B you do not  want C you do not  
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want  D.  

MR SINGH:   Okay we use A and B Mr Chai r.  

CHAIRPERSON:   Ja let  us look ja.  

MR SINGH:   I f  – i f  your departure point  was that  you receive 

serv ices f rom A.  

CHAIRPERSON:   Ja.  

MR SINGH:   And then you got  an invoice f rom B.  

CHAIRPERSON:   Yes.  

MR SINGH:   I t  would be glar ing.  

CHAIRPERSON:   I t  would be glar ing.  10 

MR SINGH:   Yes.  

CHAIRPERSON:   Yes I  –  ja.   Ja but  in th is case is the 

posi t ion not  that  you received an invoice f rom Tri l l ian in 

ci rcumstances where to your knowledge the services that  

you rendered by Regiments.  

MR SINGH:   Which – this is again where we – i t  comes back 

to the departure.  

CHAIRPERSON:   Sorry.  

MR SINGH:   I  said i t  comes back to the departure point .   My 

departure point  was we received serv ices f rom Regiments 20 

staff  that  was seconded through a secondment agreement 

between Regiments and Tr i l l ian and therefore Tr i l l ian 

provided the serv ices to Eskom for the corporate p lan.   I f  

there was ostensibly an obl igat ion or a l iabi l i ty Regiments 

we have not  received any invoice f rom Regiments or those 
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serv ices.  

CHAIRPERSON:   Yes but  Mr Singh i f  you know that  you have 

received services f rom Mr Seleka and instead of  receiving an 

invoice f rom him for the serv ices that  he rendered you 

receive an invoice f rom your Counsel  you are going to say 

but  my Counsel  did not  render these services i t  is Mr  Seleka 

who rendered these services and indeed you might  pick up 

the phone to Mr Seleka and say why is my Counsel  serving 

this – sending me an invoice in respect  of  service that  you 

provided?  Or you might  phone your  Counsel  and say but  you 10 

never rendered any service.   Is i t  not?  Would that  not  be the 

react ion? 

MR SINGH:   Mr Chair  at  the t ime my expectat ion was that  we 

were receiving services f rom Tri l l ian and hence I  passed the 

invoice on.   I f  the val idat ion process indicated otherwise i t  

would have not  been paid.   I t  should not  have been paid.   

And again Mr Chai r  I  refer you back to the let ters received 

f rom McKinsey.   They approved the payment to be made to 

Tr i l l ian so i t  was on – even on McKinsey’s version they 

accept  that  Tr i l l ian had – was the party  that  needed to be 20 

paid.  

CHAIRPERSON:   But  the let ter f rom – the let ter or let ters 

f rom McKinsey that  you are ta lk ing about did you receive 

them before you passed the invoice onto other off ic ia ls at  

Eskom to process? 
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MR SINGH:   No S ir.  

CHAIRPERSON:   Af ter? 

MR SINGH:   Yes af ter.  

CHAIRPERSON:   Ja okay.   Because you see I  want us to 

focus on what could have been going on in your mind when 

one you knew that  the services had been rendered 

Regiments but  the invoice was f rom Tri l l ian.   And I  just  put  i t  

to you a few minutes ago what I  would expect  to  be the 

react ion of  somebody who had that  knowledge that  i t  is  

Regiments who rendered the services but  now I  am being 10 

sent  an invoice by Tr i l l ian.   And the fact  that  you – and i t  

seems to me you – you would not  be able to say but  I  must  

pay Tr i l l ian because I  have not  received an invoice f rom 

Regiments.   Because what i f  you receive i t  af ter when you 

have a lready paid the wrong party.   That  is what you would 

be concerned about.  

MR SINGH:   Mr Chair  as I  said to you the – the di fference in 

opinion as to whether i t  should have been Regiments or  

Tr i l l ian is the reference point  and the departure point .   In my 

view Tri l l ian rendered the serv ices.   So when the receipt  –  20 

when the invoice arr ived i t  was wi thin my expectat ion i t  was 

then passed on for the val idat ion and ver i f icat ion.  

CHAIRPERSON:   But  I  thought – sorry.   Oh okay.   Did you 

want to say something? 

ADV VAN DEN HEEVER:  No I  just  let  h im answer 
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Chairperson.  

CHAIRPERSON:   Ja.  

ADV VAN DEN HEEVER:   Because I  want to at  some stage 

maybe based on the quest ions being asked.  

CHAIRPERSON:   Ja.  

ADV VAN DEN HEEVER:   Wi th reference to actual  

documents.  

CHAIRPERSON:   Ja.  

ADV VAN DEN HEEVER:   Before the commission deal  wi th  

th is part icular issue.  10 

CHAIRPERSON:   Ja.  

ADV VAN DEN HEEVER:   Because with the greatest  of  

respect  to Chairperson and to my learned f r iend I  th ink to  

put  hypothet ical  proposi t ions to the wi tness is something 

tota l ly di fferent  i f  one actual ly has regard to documents 

before this commission that  is presented to the commission 

where somebody in Eskom physica l ly approves the payment 

and those documents are before you. 

CHAIRPERSON:   No,  no,  no that  is  another – another stage.   

I  am st i l l  at  the stage as – that  re lates to what was the 20 

react ion expected of  him as CFO when he knew that  the 

serv ices had been rendered by Regiments but  the invoice he 

was get t ing was f rom Tri l l ian.   Just  at  that  stage what  

t ranspi res later on we can come to in due course.   So – so 

Mr Singh I  just  – I  said some few minutes ago that  my 



25 MARCH 2021 – DAY 368 
 

Page 180 of 244 
 

expectat ion was s imply that  – my expectat ion would be that  

when you know that  the serv ices were – when you knew that  

the services were provided by Regiments and you received a 

Tr i l l ian invoice you would not  pass i t  on.   You would pick up 

the phone or wr i te ei ther to Tr i l l ian or to Regiments or to  

both to say we are only l iable to Regiments that  is the only 

party that  we can pay.  

MR SINGH:   Mr Chair  for al l  intents and purposes of  the 

paying we were of  the view that  Regiments was a sub-

contractor  to  – sorry not  Regiments.   Tr i l l ian was a sub-10 

contractor  to  McKinsey at  the t ime through the business – 

how can I  say?  Or the merger and acquisi t ion process that  

was unfolding between Regiments and Tr i l l ian.  

CHAIRPERSON:   But  that  is something that  you did not  

properly enquire into to exact ly  establ ish what  is the 

posi t ion,  is i t  not? Did you ask for documents and the 

secondment agreement that  you have been talk ing about?  

Did you ask for any documentat ion to check whether  what 

the nature of  the relat ionship between Regiments and Tr i l l ian 

and Tr i l l ian and Regiments and not  Tr i l l ian and McKinsey 20 

and McKinsey and Regiments? 

MR SINGH:   Mr Chair  that  again I  would respect fu l ly submit  

that  is the process of  the val idat ion that  would have had to 

happen.   

CHAIRPERSON:   Yes.  
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MR SINGH:    In my view we understood this.   Even McKinsey 

understood – I  mean yes McKinsey understood i t .  

CHAIRPERSON:   But  how could you have that  understanding 

when in your own aff idavi t  you say the person that  you 

passed to render the services i f  I  understand i t  correct ly was 

Mr Eric Wood of  Regiments that  is  in paragraph 24 of  your 

aff idavi t .   When you say in 25 the engagement of  Wood must 

be taken to be the engagement of  Wood of  Regiments was 

important  bla,  b la ,  b la and then I  th ink you cont inue – how 

could you th ink of  Tr i l l ian having rendered serv ices when you 10 

knew because you were the person who asked Regiments to 

render the services.   And why did you not  approach 

Regiments and say what is going on – why am I  receiving an 

invoice f rom Tri l l ian and not  f rom you? 

MR SINGH:   Mr Chair  at  that  point  in t ime Mr Wood was 

ostensibly wearing two hats.  

CHAIRPERSON:   That  should not  matter to you because you 

had not  –  you had not  as I  understand your aff idavi t  engaged 

him in his personal  capaci ty.   You engaged him as part  of  

Regiments.   20 

MR SINGH:   Yes Mr Chair  and he was as I  sa id wearing two 

hats at  the t ime.  

CHAIRPERSON:   Yes but  you wanted to pay him – to pay the 

r ight  hat  is i t  not  the wrong hat? 

MR SINGH:   And Mr Chai r  I  ostensibly submit  that  we did 
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pay the r ight  hat .  

CHAIRPERSON:   Even though you accept  that  Tr i l l ian did 

not  render services? 

MR SINGH:   Mr Chair  as I  sa id Tr i l l ian for al l  intents and 

purposes rendered the services.  

CHAIRPERSON:   Oh.  

MR SINGH:   With Regiments staff .  

CHAIRPERSON:   Okay.   You see ear l ier on you agreed as I  

understood you that  yes Regiments rendered the serv ices 

now you say Tr i l l ian rendered services for al l  intents and 10 

purposes.  

MR SINGH:   No Mr Chai r.   You – you got  wel l  –  what I  had 

referred to was the paragraph that  Advocate 

CHAIRPERSON:   Mr Seleka.  

MR SINGH:   Yes Advocate Seleka led.   So that  was how – 

that  is what I  was referr ing to.  

CHAIRPERSON:   Mr Seleka.  

ADV SELEKA SC:   Yes.   Okay Mr Singh I  am a bi t  lost .   This 

let ter you are referr ing to i t  is on page 697 – 697.  

CHAIRPERSON:   697 20 

ADV SELEKA SC:   Yes.    

CHAIRPERSON:   And what let ter is that  again? 

ADV SELEKA SC:   The let ter which Mr Singh says they 

re l ied upon as a Director f rom McKinsey to pay Tr i l l ian 

di rect ly.  
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CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Is that  the let ter Mr S ingh 9 February 

2016? 

MR SINGH:   That  is correct .  

ADV SELEKA SC:   This let ter reads:  

“Author isat ion to  pay sub-contractor di rect ly.   

We refer to the professional  services 

contract  for the provision of  consul t ing 

serv ices for s ix months entered into between 

Eskom and McKinsey dated 29 September 10 

2015. ”  

 Now as before I  move on we have shown you this  

corporate plan agreement was not  properly signed last  t ime 

on your appearance.   You recal l  that? 

MR SINGH:   So ja .  

ADV SELEKA SC:   You recal l  that  we showed that  the 

corporate – the agreement relat ing to the corporate plan or 

funding plan was not  properly signed.  

MR SINGH:   Yes.  

ADV SELEKA SC:   The MEC. 20 

MR SINGH:   Mr Chair  on that  po int  the 1034 document again 

refers to the fact  that  there is a b inding agreement  on the 

issuance of  a let ter of  acceptance.  

ADV SELEKA SC:   Sorry what is that? 

MR SINGH:   The 1034 document.    
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ADV SELEKA SC:   What is the 1034 document? 

MR SINGH:   I t  is the Procurement Procedure Manual  for  

Eskom.  

ADV SELEKA SC:    What does i t  say? 

CHAIRPERSON:   Yes but  you – I  am sorry but  you are not  

answering the quest ion Mr Singh.   Mr Seleka is asking you 

whether you remember that  the agreement was not  properly 

signed.   You remember when you were here last  t ime there 

was – we looked where Mr Mbalane was supposed to sign.  

ADV SELEKA SC:   Yes.  10 

CHAIRPERSON:   The page that  was missing.   So he is 

asking you whether you remember that .  

MR SINGH:   No yes I  remember that .  

CHAIRPERSON:   That  was ( talk ing over one another. )  

ADV VAN DEN HEEVER:  Chairperson.  

CHAIRPERSON:   Ja.  

ADV VAN DEN HEEVER:   Just  for  the record again my cl ient  

at  no stage conceded that  that  agreement was not  properly 

signed.   He agreed that  there is no signature that  was 

affected as i t  was put  to h im. But  to put  to him at  th is point  20 

that  he agreed that  there is – that  the agreement was not  

properly signed is  simply not  correct .  

CHAIRPERSON:   Wel l  he is able to say no I  do not  agree 

that  I  conceded that  was not  proper ly signed what I  agreed 

to is the fol lowing.   So I  th ink you can – Mr Singh do you 
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want  to respond to the quest ion?  

ADV SELEKA SC:   Chai r.  

CHAIRPERSON:   Oh Mr Seleka wants to… 

ADV SELEKA SC:   That  quest ion is not  r ight .   The quest ion 

is you repeated i t .  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   I t  is the correct .  

CHAIRPERSON:   Ja i t  is the correct  quest ion.  

ADV SELEKA SC:   Whether he recal ls.  

CHAIRPERSON:   Ja.  10 

ADV SELEKA SC:   I  am not  asking him to agree.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Ja.  So do you recal l  that? 

MR SINGH:   Yes Si r.  

CHAIRPERSON:   You do okay.  Al r ight .  

ADV SELEKA SC:   Then the second paragraph says:  

“Subject  to  

1.  The terms of  the agreement relat ing to any 

payments to be made by Eskom to us.  20 

2.  Us issuing a wri t ten conf i rmat ion of  our 

sat isfact ion wi th the relevant  services to be 

performed by Tr i l l ian to McKinsey.  

3.  The correctness of  the amount to be invoiced 

we hereby agree for and author ise Tr i l l ian to 
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invoice and be paid direct ly by Eskom for 

any services performed by i t  in pursuance of  

our obl igat ions under the agreement . ”  

Now my quest ion to you is were these precondi t ions met? 

MR SINGH:   Mr Chair  I  would not  know whether these 

precondi t ions were met or not .  

ADV SELEKA SC:   So how did you rely on this let ter to 

support  and defend the payment of  over R30.6 mi l l ion as the 

CFO? 

MR SINGH:   Mr Chair  again I  d id not  rely on th is let ter  10 

because I  d id not  approve the invoice.  

ADV SELEKA SC:   No  … 

CHAIRPERSON:   No,  no you remember when I  was asking 

quest ions you said that  Eskom was just i f ied in paying Tr i l l ian 

because of  among other reasons the let ter that  had come 

from McKinsey.  

MR SINGH:   Yes Si r.  

CHAIRPERSON:   And you have conf i rmed that  th is is the 

let ter you had in mind.   So Mr Seleka is saying but  th is let ter 

has certain condi t ions.  20 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I f  those – i f  you do not  know whether those 

condi t ions were met i t  cannot – i t  could not  support  you and 

you could not  th ink i t  was support ing you i f  you did not  know 

whether those condi t ions were met .   But  i f  you knew that  the 
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condi t ions that  i t  p laced on you as Eskom to make sure they 

were met before you paid then you could st i l l  re ly on that  i f  

that  is what i t  says.   What do you say to that? 

MR SINGH:   Mr Chair  I  do not  understand the quest ion.  

CHAIRPERSON:   Okay the quest ion is I  am now put t ing i t  in 

my own words.   The let ter f rom McKinsey you cannot say – 

you cannot rely on i t  to just i fy paying McKinsey –  

MR SINGH:   Tr i l l ian.  

CHAIRPERSON:   Tr i l l ian i f  i t  said i t  could only pay Tr i l l ian i f  

certain condi t ions were met and you pay wi thout  knowing 10 

whether those condi t ions were met because i t  provided 

support  or author isat ion for you to pay Tr i l l ian di rect ly only i f  

those condi t ions were met.   I f  you pay Tr i l l ian wi thout  those 

condi t ions were met then you have acted outside of  that  

let ter.   So you cannot rely of  i t .   What do you say to that? 

ADV VAN DEN HEEVER:   Chai rperson again wi th the 

greatest  of  respect  my – I  do not  want to unnecessari ly  

object  the record wi l l  ref lect  what Mr Singh said.  

CHAIRPERSON:   No,  no,  no let  Mr Singh answer this 

quest ion now we want to test  the evidence of  what  he said 20 

and he understands what he said.   I f  he thinks we have 

misunderstood he wi l l  te l l  us.  Mr Singh.  

MR SINGH:   Mr Chai r  i f  you have regard for the last  

sentence I  th ink – yes in the f i rst  paragraph i t  says:  

“As you know McKinsey has sub-contracted a 
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port ion of  the services to be performed under 

the agreement  wi th Tr i l l ian Proprietary 

Limited (Tr i l l ian). ”  

So that  is  what  I  was referr ing to.   I f  McKinsey 

conf i rms that  they had sub-contracted their  port ion of  the 

work to Tr i l l ian in their  own let ter you – because the quest ion 

that  you have posed to me would you have been surpr ised – 

why were you not  surpr ised because you got  an invoice f rom 

Tr i l l ian yet  Regiments was expected?  And I  am saying 

because at  al l  re levant  t imes we understood that  Tr i l l ian was 10 

a sub-contractor to McKinsey for th is corporate plan.   And 

this let ter 00:23:41.   So I  was referr ing to th is  let ter ’s 

content  as i t  re lates to that  paragraph to your quest ion.  

CHAIRPERSON:   Okay.  

MR SINGH:   And Mr Seleka.  

ADV SELEKA SC:   May I  say something? 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Mr Singh you were not  rely ing on that  

let ter.    

MR SINGH:   No,  no.  20 

ADV SELEKA SC:   This let ter – let  me f in ish.  

MR SINGH:   Yes.  

ADV SELEKA SC:   This let ter you have told the Chai rperson 

you did not  have i t  at  the t ime you received the invoice.   You 

did not  have this let ter at  the t ime. 
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MR SINGH:   Mr Chair  I  am using the let ter to demonstrate 

that  i t  was at  a l l  re levant  t imes whether i t  was McKinsey or 

whether i t  was Eskom we were under the expectat ion that  we 

were receiving services f rom Tri l l ian.   As evidence to support  

my assert ion that  that  was the case at  that  point  in t ime I  

refer to th is let ter.   So that  is the context  behind that .  

 Secondly th is let ter  is dated 9 February the invoice is 

paid when Si r? 

ADV SELEKA SC:   No when did you receive the invoice? 

MR SINGH:   That  is immater ia l  Si r.   When was the invoice 10 

paid? 

ADV SELEKA SC:   I  do not  know you te l l  the Chairperson.  

CHAIRPERSON:   Wel l  we – no,  no.  

MR SINGH:   I t  was paid in  Apr i l .  

CHAIRPERSON:   When you received i t  a lso important .  

MR SINGH:   No,  no I  agree Si r.  

CHAIRPERSON:   Yes.  

MR SINGH:   But  I  am saying is Mr Seleka.  

CHAIRPERSON:   Ja.  

MR SINGH:   Points out  that  th is let ter is of  no relevance and 20 

I  am saying i t  is of  relevance.   Because we received – the 

payment was only made in Apri l .  Notwi thstanding the fact  the 

invoice was received in January.  

CHAIRPERSON:   Yes.    

MR SINGH:   So i f  the pro – i f  i t  is taken that  I  approved the 
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invoice these processes would have not  happened.  

CHAIRPERSON:   No,  no that  – I  th ink that  we –where we 

were was the quest ion of  what role i f  any this let ter played in  

your  conduct  at  the t ime you received the invoice and you 

have sa id – you have said that  no the let ter was not  there at  

the t ime you received the invoice.  But  what you say you were 

saying is you were under the impression over a certain  

per iod that  Tr i l l ian was a sub-cont ractor for McKinsey and 

you say in support  of  that  you referred to th is let ter which 

came af ter as showing that  at  some stage Tr i l l ian was the 10 

sub-contractor of  McKinsey.  

MR SINGH:   That  is correct  Si r.  

CHAIRPERSON:   That  is what you are saying.  

MR SINGH:   That  is correct .  

CHAIRPERSON:   Mr Seleka.  

ADV SELEKA SC:   And now we are back to the condi t ions 

Mr Singh.   I f  you say you do not  know wel l  what  is your 

answer?  Do you know whether or not  these condi t ions were 

met?   What was your answer? 

MR SINGH:   Mr Chair  I  was not  party to the process that  20 

val idated this invoice for payment  and these would have 

been – the documents at tached here would have been some 

of  the documents that  was undertaken by the – through the 

val idat ion process.  

ADV SELEKA SC:   Ja but  that  does not  answer the quest ion.   
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What was your answer about the condi t ions whether they 

were met or not? 

MR SINGH:   Mr Chair  I  was not  aware of  whether they were 

met or not .  

ADV SELEKA SC:   Yes.   Then my next  quest ion was.   How in 

your  aff idavi t  you refer to one of  these let ters as the reason 

why you paid Tr i l l ian.   You have told the Chai rperson that  is 

the reason why you paid Tr i l l ian you rel ied on this let ter.   

How could you have rel ied on this let ter to support  and 

defend the payment of  over R30 mi l l ion that  was my 10 

quest ion? 

MR SINGH:   Mr Chair  in compi l ing the aff idavi t  to the 

commission we undertook to t ry and explain to the 

commission the process that  was undertaken by Eskom to 

val idate the process to indicate that  the processes that  were 

set  out  by Eskom were fol lowed.  In th is – in the documents 

that  are at tached to this payment you wi l l  see that  there is  

documents that  val idates not  only the Tr i l l ian port ion but  i t  

a lso val idates the Eskom port ion – the McKinsey port ion.   

The – the ent i re R100 mi l l ion Mr Chair  was val idated by the 20 

Eskom process and that  is what th is  at tempted to explain.   I f  

– i f  –  

CHAIRPERSON:   Yes.  

MR SINGH:   I f  Mr Seleka is saying that  I  should have not  

included this  because i t  was not  in my personal  knowledge 
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then i t  is a very di fferent  approach that  we would then 

adopted to the commission.  

CHAIRPERSON:   Can we go to the aff idavi t?  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   Where he refers to i t .  

ADV SELEKA SC:   Yes that  is on – let  us start  on page 601.  

CHAIRPERSON:   601? 

ADV SELEKA SC:   601 Chai r  paragraph 34.   And Chair  as 

we do so can I  – can I  c lar i fy to Mr Singh.  

CHAIRPERSON:   Ja.  10 

ADV SELEKA SC:   What would have been my – what my 

expectat ion would have been. 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Not  for you not  to include the document 

but  when you include i t  to be sat isf ied that  everything in that  

document was done accordingly.  

MR SINGH:   Mr Chair  that  in impract ical  i t  would never be 

then I  would just  submit  everything that  was only in my 

personal  knowledge.  

CHAIRPERSON:   Let  us go back – let  us go to  the relevant  20 

part  of  the aff idavi t?  

ADV SELEKA SC:   So – oh Chair  the l ive stream has been 

interrupted is down they request ing an adjournment to  sort  i t  

out .  

CHAIRPERSON:   Oh okay al r ight .   Okay let  us adjourn 
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hopeful ly i t  wi l l  not  take long – f ive minutes – six minutes – 

ten minutes.   Ten minutes and we wi l l  resume af ter  that .   We 

adjourn.  

ADV SELEKA SC:   Thank you Chai r.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

ADV SELEKA SC :    Thank you.  

CHAIRPERSON :    Le t  us  cont inue.  

MR SINGH :    Yes.   Cha i rpe rson,  we were  go ing  to  page 

601,  paragraph 34 to  look  where  Mr  S ingh re fers  to  tha t  10 

le t te r  tha t  seeks d i rec t  payment  to  be  made . . . [ in te rvenes]   

CHAIRPERSON :    Oh,  yes ,  yes .  

ADV SELEKA SC :    So  paragraph 34 o f  Eskom Bund le  16 ,  

page 601 reads:  

“Wi th  regards to  the  R 30 mi l l ion  payment  to  

Tr i l l i an ,  I  w ish  to  h igh l igh t  the  events  tha t  led  

to  the  mandate  g iven in  respect  o f  work  to  be  

done and subsequent  payment  made. . . ”  

 And then the re  sub-paragraphs to  tha t  

parag raph,  34 .1 ,  .2 ,  .3 ,  .4 ,  .5  and then .6  tha t  i s  where  he  20 

re fers  to  the  le t te r  wh ich  is  on  page 603.  

MR SINGH :    Mr  Cha i r,  jus t ,  i f  I  may?  

CHAIRPERSON :    Yes?  

MR SINGH :    The contex t  beh ind  inc lud ing  th is  

. . . [ in te rvenes]   
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CHAIRPERSON :    Okay j us t  hang  on Mr  S ingh.   Had you 

f in ished?  

ADV SELEKA SC :    I  . . . [ in te rvenes ]   

CHAIRPERSON :    A re  you re fer r ing  to  some par ts  o f  th is?   

Had you f in ished?  Or  d id  Mr  S ingh in te r rup t  you?  

ADV SELEKA SC :    Wel l ,  there  i s  an  in te r rup t ion  because I  

th ink  the  Cha i rpe rson . . . [ in te rvenes]   

CHAIRPERSON :    I  th ink  you much  f in ish .  

ADV SELEKA SC :    Yes,  yes .  

CHAIRPERSON :    Le t  h im f in ish  Mr  S ingh.  10 

MR SINGH :    Sure .  

CHAIRPERSON :    And then I  w i l l  g ive  you a  chance.  

ADV SELEKA SC :    Yes.   And then  34.7  wh ich  says:  

“Last ly,  the  invo ice  submi t ted  by  Lebe lo  o f  

R 30.6  m i l l ion . . . ”  

 And the  Cha i rpe rson wanted to  see where  th is  

re l iance is  p laced  in  Mr  S ingh ’s  a f f i dav i t  fo r  th is  le t ter.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    And we found i t  in  parag raph 34.6 .   

And . . . [ in te rvenes ]   20 

CHAIRPERSON :    34 .6 :  

“ . . .w i th  regard  to  the  R 30 mi l l ion  payment  to  

Tr i l l i an ,  I  w ish  to  h igh l igh t  the  events  tha t  led  

up  to  the  mandate  in  respect  o f  work  be  done  

and subsequent  payment  be  made. . . ”  



25 MARCH 2021 – DAY 368 
 

Page 195 of 244 
 

 Wel l ,  what  i s  the  po in t  o f  wh ich  your  quest ion  

was made?  Were  you say ing  tha t  –  I  unders tood you to  be  

say ing  to  h im,  he  says in  h is  a f f idav i t  tha t  i t  was as  a  

resu l t  o f  the  McK insey le t te r,  maybe among o ther  th ings,  

tha t  he  or  Eskom made payment  to  Tr i l l i an?   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I s  tha t  what  you were  say ing?  

ADV SELEKA SC :    Yes,  Cha i r.   Yes.    

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Because he had a lso  repeated ly  sa id  10 

to  you,  to  the  Cha i rperson.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Then cont inue.   I  jus t  wanted to  see the  

word ing .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I  sa id  I  wanted to  see where  he  g ives  i t  

l i ke  tha t  in  h is  a f f idav i t .  

ADV SELEKA SC :    Yes,  yes .  

CHAIRPERSON :    Ja .  20 

ADV SELEKA SC :    And my po in t  i s ,  Mr  S ingh,  tha t  i f  you 

are  to  re ly  on  a  document .   Remember,  the  document  has 

to  do  w i th  a  payment  to  be  made.   I t  i s  a  f inanc ia l  aspect .   

In  your  capac i ty  as  the  CFO,  wh ich  is  you are  the  

ga tekeeper  in  respect  o f  f inances.   That  you wou ld  in  
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re ly ing  on  i t  have ensured tha t  whatever  i s  s ta ted  in  tha t  

le t te r  as  pre-cond i t ions  in  par t i cu la r,  those cond i t ions  have 

been fu l f i l l ed .  Your  comment?  

MR SINGH :    Mr  Cha i r,  hav ing  regard  to  the  quest ions tha t  

have been posed by  Mr  Se leka.   I  wou ld  l i ke  to ,  aga in ,  

re fe r  to  pa ragraph 34.   I f  we may?  

CHAIRPERSON :    Yes.  

MR SINGH :    And in  par t i cu la r,  can we look a t  Annexure  

AS-4?  Which  I  t h ink ,  i f  i . . .   AS-4 .   Yes,  i t  i s  on  page 650.   

So. . .   A re  you the re ,  s i r?  10 

CHAIRPERSON :    Yes.  

MR SINGH :    So ,  Mr  Cha i r,  I  wou ld  l i ke  to  po in t  ou t  a  

coup le  o f  th ings  in  th is  AS-4  document  and we w i l l  then 

cor respond to  Advocate  Se leka ’s  quest ion .   I f  you  look a t  

the  document  on  the  –  be low the  da te ,  29  September  2015,  

you w i l l  see  tha t  the  enqu i ry  i s  d i rec ted  to  someone a t  

Eskom,  a  Mr  or  Ms Molekwane.    

CHAIRPERSON :    I  am t ry ing  to  see. . .  

MR SINGH :    Jus t  be low the  da te .  

CHAIRPERSON :    Oh.   Before  –  jus t  be low the  te lephone  20 

number?  

MR SINGH :    Yes,  yes .  

CHAIRPERSON :    Okay.  

MR SINGH :    Okay.   So,  Mr  Cha i r,  tha t  i s  fo r  a l l  in tense  

and purposes,  the  procu rement  p rac t i t ioner  tha t  I  have 
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re fe r red  to  p rev ious ly,  who wou ld  have the  respons ib i l i t y  to  

make sure  tha t  th is  le t te r  i s  i ssued,  the  cont rac t  i s  pu t  in  

p lace  and so  on ,  and then load i t  in to  the  sys tem and once 

the  invo i ce  comes,  they a lso  have ob l iga t ions to  per fo rm.   

So in  th is  case,  Ms Molekwane wou ld  be  one o f  those  

peop le  to  pe r fo rm  those funct ions.    

 Then,  Mr  Cha i r,  wh i le  we are  on  AS-4 .   I  wou ld  

jus t  l i ke  to  aga in  po in t  you to  the  next  page,  page 651  

wh ich  is  no t  d i rec t l y  re la ted  to  Advocate  Se leka ’s  quest ion  

bu t  I  wou ld  jus t  l i ke  to  po in t  ou t  tha t  there  i s  a  conf i rmat ion  10 

above the  s igna ture  o f  Mr  Koko ,  the  parag raph  tha t  i s  

headed Conf i rmat ion .    

 And there  i t  ac tua l l y  says:    

“We conf i rm tha t  a  cont rac t  w i l l  ex is t  be tween  

Eskom and McKinsey &  Company on the  above 

bas is .  

P lease inc lude your  acknowledgement  thereof  

by  s ign ing  be low and de l i ver  the  

unders igned. . . ”  

 And tha t  re la tes  to ,  aga in ,  to  whether  a  va l id  20 

cont rac t  ex i s ted  be tween Eskom and McKinsey,  wh ich  i s  a  

separa te  po in t  bu t  I  jus t  thought  I  wou ld  po in t  i t  ou t  r igh t  

now.  

ADV SELEKA SC :    Now . . . [ in te rvenes]   

MR SINGH :    The  next  po in t  I  wou ld  l i ke  to  go  to  Mr  Cha i r  
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. . . [ in te rvenes]   

ADV SELEKA SC :    Sor ry,  Mr  S ingh.   Jus t  be fore  you move 

on.   That  s ta tement ,  you have read i t  p rev ious ly.   I t  says  

cont rac t  w i l l  ex is t .   What  do  you want  to  make o f  i t?  

MR SINGH :    Mr  Cha i r,  as  I  have sa id  be fore .   I  am not  a  

lega l  pe rson but  f rom my unders tand ing  o f  commerc ia l  law  

wh ich  I  have done many years  ago.   I  th ink ,  i f  there  i s  an  

o f fe r  and an acceptance the re  is  a  b ind ing  cont rac t .   Th is ,  

in  my v iew,  i s  a  very  –  i t  con ta ins  the  te rms,  the  

cond i t ions ,  the  de l i verab les ,  the  pr ice  ra tes .   Tha t  i s  the  10 

o f fe r  and i t  i s  s igned by  Mr  Koko.   I t  i s  then  in  tu rn 

accepted by  Mr  Weiss .    

 So on my unders tand ing  o f  commerc ia l  law,  th is  

le t te r  i s  su f f i c ien t  to  be  ev idence tha t  a  cont rac t  ex is ts  

be tween the  par t ies .   But  aga in ,  as  I  sa id ,  I  am not  a  

lawyer.  

CHAIRPERSON :    Yes.   What  i s  your  unders tand ing  o f  how 

Eskom conc luded cont rac ts  as  a  mat te r  o f  p rac t i se  and 

ac tua l l y  one cou ld  even ta lk  about  Transnet .    

MR SINGH :    Cha i r  . . . [ in te rvenes]   20 

CHAIRPERSON :    I s  i t  your  unders tand ing  tha t  when i t  

ta lked about  the  need fo r  the re  to  be  a  cont rac t  be fore  

payment  cou ld  be  made,  i t  ta lked  about  le t te rs  o r  whethe r  

i t  ta lked about  a  fo rmal  document  wh ich  is  a  con t rac t  o r  

agreement?  
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MR SINGH :    Mr  Cha i r,  I  re fe r  back to  th is  document  ca l led  

the  1034.  

CHAIRPERSON :    Yes.  

MR SINGH :    And  the  1034 document  . . . [ in te rvenes]   

CHAIRPERSON :    Where  do  we f ind  th is  1034 document?   

You have ment ioned i t  a  number  o f  t imes.  

MR SINGH :    I  th ink  we can . . . [ in tervenes]   

CHAIRPERSON :    I s  i t  in  the  bund le?  

ADV SELEKA SC :    I  do  no t  know,  Cha i r.  

MR SINGH :    We can make a  copy ava i lab le  to  you i f  10 

. . . [ in te rvenes]   

CHAIRPERSON :    Because you have been speak ing  as  i f  

we shou ld  know what  document  tha t  i s .  

MR SINGH :    [No aud ib le  rep ly ]   

CHAIRPERSON :    Okay le t  us  cont inue.   I  th ink  your  

counse l  i s . . .  

ADV VAN DEN HEERDEN :    Cha i rperson,  I  have go t  a  copy  

fo r  yourse l f  and I  have got  one fo r. . .  

CHAIRPERSON :    Ja .   Otherwise ,  cop ies  can be made by  

the  s ta f f  i f  we need more  cop ies .  20 

ADV VAN DEN HEERDEN :    Indeed.  

CHAIRPERSON :    Okay.    

ADV SELEKA SC :    Shou ld  I  ob jec t  Cha i r?  

CHAIRPERSON :    [ laughs]    

ADV SELEKA SC :    [ laughs]    
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CHAIRPERSON :    Wel l ,  where  are  the  o the r  peop le?   Okay 

. . . [ in te rvenes]   

ADV VAN DEN HEERDEN :    Cha i rperson,  may I  jus t  have a  

second to  conf i rm ,  p lease?  

CHAIRPERSON :    Ja .  

ADV VAN DEN HEERDEN :    Cha i rperson,  we w i l l  hand the  

one copy tha t  we have got  in  the  in te r im . . . [ in te rvenes]   

CHAIRPERSON :    Yes,  okay.  

ADV VAN DEN HEERDEN :    . . . to  my lea rned f r iend .  

CHAIRPERSON :    Yes and then cop ies  can be made .  10 

ADV VAN DEN HEERDEN :    I  hear  my learned f r iend wants  

to  ob jec t .   Maybe he can s ta te  why he wants  to  ob jec t .   

[ laughs]    

CHAIRPERSON :    [ laughs]    

ADV VAN DEN HEERDEN :    I  a lways assume tha t  the  

Commiss ion  is  there  to  es tab l i sh  the . . .  fac ts  . . . [ in tervenes]   

CHAIRPERSON :    No,  he  was not  ser ious.  

ADV VAN DEN HEERDEN :    Oh,  okay.  

CHAIRPERSON :    He was jus t  . . . [ in te rvenes]   

ADV VAN DEN HEERDEN :    I  cou ld  no t  see the  tongue in  20 

h is  cheek because h is  face  was tu rned away.   [ laughs]    

CHAIRPERSON :    [ laughs]   Okay a l r igh t .   Okay Mr  S ingh,  

you were  . . . [ in te rvenes]   

MR SINGH :    Sor ry  . . . [ in te rvenes]   

CHAIRPERSON :    . . .mak ing  a  po in t  by  re fer r i ng  to  tha t  
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document .  

MR SINGH :    Yes,  so  . . . [ in te rvenes]   

CHAIRPERSON :    Jus t  make the  po in t .  

MR SINGH :    So . . .   Can we pass the  . . . [ in te rvenes]   

CHAIRPERSON :    Oh,  you want  un t i l  . . . [ in te rvenes]   

MR SINGH :    We pass the  document .  

CHAIRPERSON :    Okay.  

MR SINGH :    Bu t  the  or ig ina l  po in t  re la t ing  to  Mr  Se leka,  I  

th ink  i s  then,  Mr  Cha i r  we go th rough to  the  documents ,  

AS-6 .1  to  AS-6 .5 .   And those documents ,  Mr  Cha i r,  a re  10 

documents  tha t  ind ica te  where  the  work  was accepted or  

work  was de l i vered to  Eskom.   And you w i l l  see  var ious 

s ignatures  by  var ious employers  o f  Eskom to  ind ica te  tha t  

work  had been done.   And tha t  i s  t yp ica l l y  the  va l ida t ion  

process tha t  I  had been re fe r r ing  to .    

 Then,  Mr  Cha i r,  i f  you  go to  page  698 wh ich  i s  

AS-8 ,  you w i l l  see  tha t  tha t  then cu lm inates  in  the  invo i ce  

be ing  suppor ted  by  Mr  Govender  on  the  8 t h  o f  Apr i l  2016 by  

a t tach ing  h i s  s ignature  the re to .    

CHAIRPERSON :    Yes.  20 

MR SINGH :    So  Mr  Cha i r,  tha t  i s  the  process tha t  wou ld  

en ta i l  to  be  fo l lowed in  te rms o f  the  va l ida t ion  process.   So 

when Mr  Se leka says to  me tha t  I  shou ld  have ensured tha t  

these cond i t ions  were  met .   I t  wou ld  have been up to  the 

procu rement  p rac t i t ioner  to  ensure  tha t  a l l  the  cond i t ions  
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o r,  a l te rna t ive ly,  Mr  Govender  who I  th ink  was the  Pro jec t  

Manager  on  th is  ass ignment  a t  the  t ime,  g iven tha t  he  had 

suppor ted  the  invo ice .   To  ensure  tha t  those cond i t i ons  or  

any cond i t ions  fo r  tha t  mat te r  wou ld  have been – needed to 

be  fu l f i l l ed .    

CHAIRPERSON :    Jus t  . . . [ in te rvenes]   

MR SINGH :    Sor ry,  Mr  Cha i r.  

CHAIRPERSON :    Yes,  ja .  

MR SINGH :    So  the  contex t  beh ind  submi t t ing  th is  

document  was to  respond to  an  a l legat ion  tha t  was made 10 

by  Mr  P i l lay  i n  h i s  a f f idav i t  regard ing  the  surp r ise  tha t  he  

had regard ing  Tr i l l i an  be ing  pa id  R 30 mi l l ion  fo r  no  work  

be ing  done.   So these document ,  essent ia l l y,  was to  p rove  

tha t  i t  d id  no t  need to  be  a  surpr i se  because there  was a  

proper  p rocess tha t  was fo l lowed  to  appo in t  McK insey and 

Tr i l l i an .   And second ly,  tha t  there  was va l ida t ion  tha t  was  

ac tua l l y  done re la t i ve  to  the  R 30 mi l l ion  tha t  was pa id .  

CHAIRPERSON :    Ja ,  okay.    

ADV SELEKA SC :    Mr  S ingh,  i f  you  go back to  page 684,  

tha t  Annexure  AS-6 .1 .  20 

MR SINGH :    Page 684.  

ADV SELEKA SC :    Ja ,  page 684.   Eskom Bund le  16 ,  page 

684.   That  annexure  you re fer red  to  6 .1 .  

MR SINGH :    Yes,  s i r.  

ADV SELEKA SC :    You say i t  ind ica tes  tha t  work  was  
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done.   Can you te l l  the  Cha i rperson,  i t  ind ica tes  what  was 

done by  who?  

MR SINGH :    Wel l  . . . [ in te rvenes]   

CHAIRPERSON :    Sor ry,  you are  re fer r ing  to  what  page? 

ADV SELEKA SC :    Page 684.   

CHAIRPERSON :    Yes,  okay.  

ADV SELEKA SC :    Yes.   P lease te l l  the  Cha i rperson,  i t  

ind ica tes  work  done by  who?  

MR SINGH :    We l l ,  Mr  Cha i r,  i f  you  look a t  the  head ing  o f  

the  document .   I t  says  . . . [ in te rvenes]   10 

CHAIRPERSON :    Sor ry.   Where  does i t  say  work  was  

done?  

MR SINGH :    So ,  Mr  Cha i r,  tha t  i s  what  I  am t ry ing  to  

exp la in ,  s i r.  

CHAIRPERSON :    Oh,  okay.  

MR SINGH :    Sor ry,  s i r.   I f  you  look a t  the  head ing  o f  i t ,  i t  

says  Month l y  Work  Comple t ion  Cer t i f i ca te .    

CHAIRPERSON :    Look ing  a t  schedu les  a t  page –  what?   

684?  That  i s  the  page I  am a t .  

MR SINGH :    684 ,  s i r.   Yes.  20 

CHAIRPERSON :    Ja?  

MR SINGH :    And i t  i s  –  i f  you  look jus t  be low the  Eskom 

logo.  

CHAIRPERSON :    H ’m.  

MR SINGH :    I t  says  . . . [ in te rvenes ]   
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CHAIRPERSON :    Oh,  Month ly  Work  Comple t ion  

Cer t i f i ca te .   Okay.  

MR SINGH :    And  then there  is  some s tu f f  tha t  i s  in  there .   

There  is  a  cont rac t  number  the re .   There  is  a  PO the re .  

CHAIRPERSON :    Ja .  

MR SINGH :    The  cont rac t ,  the  name,  submiss ion  o f  repor t s  

and then the re  is  some s tu f f  there  tha t  i s  no t  leg ib le  bu t  

bas ica l l y  you can see i t  i s  ac tua l l y  s igned o f f  by  two 

par t ies .    

ADV SELEKA SC :    Yes,  work  done by  who?  10 

MR SINGH :    Sor ry,  s i r?  

ADV SELEKA SC :    I t  ind ica tes  work  done by  who? 

MR SINGH :    McK insey.  

ADV SELEKA SC :    So  how does i t  re la te  to  the  le t te r  you 

are  re fer r ing  the  Cha i rperson to?  

MR SINGH :    Mr  Cha i r,  aga in ,  I  come back to  the  contex t  

why th is  was submi t ted .   The contex t  beh ind  th is  was  

submi t ted  was to  g ive  an  apprec ia t ion  to  the  commi t tee  

re levant  to  the  a l legat ion  tha t  was made by  Mr  P i l lay.   

Mr  P i l lay  made an a l legat ion  and  I  responded the re to  by  20 

inc lud ing  th is  document .   

 The. . .  bu t  answer ing  d i rec t l y  to  Mr  Se leka Pu le ’s  

po in t .   Sor ry,  Advocate  Se leka ’s  po in t .   The work  tha t  i s  

va l ida ted  is  va l ida ted  as  the  cont rac t  and tha t  wou ld  be  the  

McK insey cont rac t .   So you wou ld  ge t  the  va l ida t ion  tha t  
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wou ld  probab ly  head up to ,  as  I  unders tand i t ,  the  fu l l  

R  100 mi l l ion .    

 From there ,  we wou ld  then say:   70% goes to  

you McKinsey,  30% then goes to  you,  Tr i l l i an .   So tha t  i s  

the  pu rpose o f  these documents .   I  do  no t  know i f  tha t  

answers  your  quest ion .  

ADV SELEKA SC :    H ’m.  

CHAIRPERSON :    Wel l ,  i f  you  pa id  McK insey or  i f  you  pa id  

McK insey the  who le  amount  o f  fees fo r  the  en t i re  job  and 

le f t  i t  to  them how they pay whoever  the i r  subcont rac tor  10 

was.   Th is  p rob lem wou ld  no t  have  ar isen,  i s  i t  no t?  

MR SINGH :    Mr  Cha i r,  I  th ink  you  are  co r rec t  bu t  i f  I  have 

regard  to  my submiss ion  to  the  Por t fo l io  Commi t tee .   And 

aga in ,  i t  i s  a  ve ry  long t ime.   Maybe I  am mis taken in  

say ing  th is .   But  I  th ink  ev idence  was led  a t  the  Por t fo l io  

Commi t tee  a t  the  t ime by  McK insey tha t  i t  was ac tua l l y  a  

po l i cy  o f  bears  tha t  they d id  no t  ac tua l l y  want  the i r  

subcont rac tor ’s  fees to  be  pa id  t o  them but  they  wanted  

. . . [ in te rvenes]   

CHAIRPERSON :    Yes,  bu t  they cou ld  no t  d i c ta te  to  you as  20 

Eskom.   I f  you . . . [ in te rvenes]   

MR SINGH :    I f  we had a  po l i cy  d i f fe ren t .   Yes,  s i r.  

CHAIRPERSON :    Ja ,  ja .   They cou ld  no t  d ic ta te  to  you.  

MR SINGH :    Yes.  

CHAIRPERSON :    So what  I  am say ing  is .   I f  you  on ly  had 
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–  i f  you  had a  cont rac t  w i th  McK insey and the  work  had 

been done whether  by  on  beha l f  o f  McK insey and you pa id  

the  who le  amoun t  to  McK insey and le f t  i t  to  McK insey and 

whoever  the i r  subcont rac to r  was,  whether  tha t  was 

Reg iments  or  Tr i l l i an .    

 You say:   That  i s  be tween the  two  o f  you.   You  

must  ac t  in  accordance w i th  the  ar rangements  tha t  you pay  

80% of  the  cont rac t  va lue  to . . .  cont rac tor.   Then you wou ld  

no t  be  in  th is  p rob lem.   The prob lem s imply  a r ises  because  

you as  Eskom under took  to  pay the  subcont rac tor  d i rec t l y  10 

and now the  quest ion  has a r isen whether  you pa id  the  

subcont rac to r  tha t  had done the  work .   But  o the rw ise ,  i f  

you  pa id  the  who le  amount  to  McK insey,  then there  wou ld  

no t  be  any p rob lem,  I  supposed.  

MR SINGH :    Mr  Cha i r,  I  wou ld  agree w i th  your  hypo thet ica l  

scenar io ,  up  to  the  po in t  where  you sa id  had we pa id  in  a  

hypothet ica l  scenar io  to  the  ma in  cont rac tor  and then 

every th ing  e lse  wou ld  have been  le f t  fo r  them to  reso lve  

be tween themse lves.  

CHAIRPERSON :    H ’m.  20 

MR SINGH :    I  agree w i th  in  th is  s i tua t ion .  

CHAIRPERSON :    H ’m,  h ’m.  

MR SINGH :    Bu t  you wou ld  have –  there  is  a  poss ib i l i t y  o f  

tha t  happen ing .  

CHAIRPERSON :    H ’m?  
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MR SINGH :    In  tha t ,  McK insey cou ld  have jus t  sor t  o f  

t ransfer  R 30 mi l l ion  to  Tr i l l i an  or  Reg iments ,  fo r  tha t  

mat te r,  w i thout  anyone ac tua l l y  be ing  there .  

CHAIRPERSON :    Bu t  i t  wou ld  no t  be  your  p rob lem 

because you had no cont rac t  w i th  Tr i l l i an ,  you had no 

cont rac t  w i th  Reg iments .  

MR SINGH :    Mr  Cha i r,  the  ob l iga t ion  re la t ing  to  the  SDNL 

is  par t  o f  the  cont rac t .  

CHAIRPERSON :    Yes,  bu t  i t  i s  par t  o f  the  cont rac t  

be tween you and McKinsey.   So i f  you  had any issues,  they  10 

wou ld  be  w i th  McK insey.  

MR SINGH :    Yes.  

CHAIRPERSON :    Not  w i th  Tr i l l i an  or  Reg iments .  

MR SINGH :    Yes,  s i r.  

CHAIRPERSON :    Ja .   And inso far  as  you may have  sought  

to  reso lve  any issues tha t  a rose,  you wou ld  ac t  in  te rms o f  

the  cont rac t  be tween you and McKinsey.  

MR SINGH :    Yes,  s i r.  

CHAIRPERSON :    Ja .   Mr  Se leka.  

ADV SELEKA SC :    Thank you,  Cha i r.   Mr  S ingh,  I  am 20 

go ing  to  –  you w i l l  read Mr  Amanquoa ’s(? )  s ta tement  to  the  

Commiss ion .   I  jus t  want  to  p lace  on record .   Th is ,  you do 

not  have to  comment  because o f  what  my lea rned f r iend  

has sa id :   He requ i res  t ime to  look  a t  the  a f f idav i t  o r  the  

s ta tement .  
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 Bu t  you w i l l  see  f rom tha t  s ta tement  tha t  

acco rd ing  to  McK insey:  

“1 .  These p recond i t ions  in  the  le t te r  

were  no t  fu l f i l l ed . . . ”  

 So the  le t te r,  u l t imate ly,  cou ld  no t  be  re l ied  upon 

fo r  the  purpose fo r  wh ich  the  le t te r  sought  to  ach ieve.    

 Number  2 ,  McK insey says”  

“2 .  We never  had a  cont rac t  fo r  Tr i l l i an ,  

whethe r  fo r  the  Corpora te  P lan ,  Fund ing  P lan  

fo r  the  Corpora te  P lan  or  in  respect  o f  the 10 

MSA. . . ”  

 Which  we are  go ing  to  come to  now.   They 

conf i rm tha t  i t  was Reg iments  tha t  rendered the  serv i ces .   

But  th is  i s  now fo r  you wh ich  I  want  to  ask  and you can 

comment  on .   McK insey  says,  cons is ten t  w i th  

Ms Matshepo,  tha t  Eskom had in te rna l  peop le  who cou ld  do  

the  work .   And you w i l l  see  i n  Mr  Amanquoa ’s [? ]  s ta tement ,  

he  a lso  says:    

“Eskom had in te rna l  resources and personne l  

exper ienced in  th is  mat te r  because the  20 

Corpora te  P lan /Fund ing  P lan  had to  be  

prepared annua l ly. . . ”  

 He says i t  was the  new management ,  wh ich  was 

yourse l f ,  Mr  Mole fe  who wanted  McKinsey to  come and  

g ive  an  ob jec t i ve  assessment .   But  Eskom i t se l f  had the  



25 MARCH 2021 – DAY 368 
 

Page 209 of 244 
 

personne l  to  do  the  work  wh ich  is  what  Mr  Matshepo sa id .   

I f  you  have a  comment  on  tha t  you may comment  because I  

want  to  move on to  the  master  serv ice  ag reement .  

MR SINGH :    Mr  Cha i r,  i f  we –  in  the  sp i r i t  o f  c los ing  th is  

top ic ,  i s  i t  poss ib le  to  ask  fo r  maybe a  15-minute  recess to  

look  a t  the  parag raph spec i f i ca l l y  tha t  Mr  Se leka re fers  to  

and maybe we can g ive  a  comment?  

CHAIRPERSON :    Yes.   What  do  you say Mr  Se leka to  

tha t?   He is  ask ing  fo r  about  ten  m inutes ’ ad journment  to  

look  a t  paragraphs . . . [ in te rvenes]   10 

ADV SELEKA SC :    Oh,  to  look  a t  the  s ta tement?  

CHAIRPERSON :    Ja .   H ’m.  

ADV SELEKA SC :    Ja  . . . [ in te rvenes]   

MR SINGH :    I t  i s  the  paragraphs . . . [ in te rvenes]   

ADV SELEKA SC :    Wel l  . . . [ in te rvenes]   

CHAIRPERSON :    . . . i t  means look ing  a t  i t ,  i t  m igh t  he lp  to  

c lose  the  issue.  

ADV SELEKA SC :    Yes.   I  cou ld  g ive  you. . .   I  have the  

parag raph numbers .   You cou ld  go  read ton igh t  and come 

back tomorrow.  20 

MR SINGH :    No,  Mr  Cha i r  . . . [ in te rvenes]   

ADV SELEKA SC :    Oh,  you want  to  look  a t  those now? 

MR SINGH :    . . . c lose  th is  mat te r.  

ADV SELEKA SC :    Mr  Cha i r,  tha t  i s  per fec t .  

CHAIRPERSON :    Okay le t  us  take  ten  m inutes .   We are  a t  
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n ine  m inutes  past  seven.   We go up to  twenty  past .   I  have 

in  m ind tha t  we shou ld  s top  a t  e igh t .   I  am jus t  ment ion ing 

i t  so  tha t  we cou ld  be  on the  same page.  

ADV SELEKA SC :    Yes,  Cha i r.  

CHAIRPERSON :    Bu t  in  te rms o f  the  ar rangements ,  we are  

meant  to  cont inue tomorrow even ing  as  we l l .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I f  we have not  f in ished.   

ADV SELEKA SC :    Yes,  Cha i r.  

CHAIRPERSON :    Ja ,  okay a l r i gh t .  10 

ADV VAN DEN HEERDEN :    Cha i rperson.  

CHAIRPERSON :    Yes.  

ADV VAN DEN HEERDEN :    Maybe i f  I  can  p lace the  

fo l low ing on reco rd  as  counse l  fo r  Mr  S ingh.   I  wou ld  ra ther  

suggest  tha t  we  cont inue a t  th is  po in t .   I  have  a l ready 

p laced on record  tha t  th is  i s  a  vo luminous document .   

There  are  in t r i cac ies  in  the  document .   Even  in  the  

parag raphs tha t  my learned f r iend  is  re fe r r i ng  to .   And I  as  

counse l  –  and I  have jus t  conf i rmed my a t to rney,  be l ieves  

tha t  i t  i s  in  the  in te res t  o f  Mr  S ingh tha t  we ra the r  have 20 

regard  to  th is  document  overn igh t  and rever t  on  the  issues 

tomorrow.    

CHAIRPERSON :    H ’m.  

ADV VAN DEN HEERDEN :    I  unders tand my c l ien t  w ish  to  

dea ls  w i th  i t  and get  i t  ove r  and done w i th  bu t  we are  here  
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to  p ro tec t  h is  in te res t  too .   Thank you very  much.  

ADV SELEKA SC :    Ja ,  tha t  i s  cons is ten t  w i th  my 

suggest ion  Cha i r.  

CHAIRPERSON :    Okay.   Mr  S ingh,  I  th ink  your  counse l  i s  

over ru l ing  you.  

MR SINGH :    I t  seems tha t  I  am over ru led ,  s i r.   [ laughs]    

CHAIRPERSON :    In  your  in te res t .   Okay a l r igh t .   Le t  us  

cont inue.   You w i l l  look  a t  tha t  and then when tomorrow –  

when you come back tomorrow,  then i t  can  be rev i s i ted .  

ADV SELEKA SC :    Yes.  10 

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Mr  S ingh,  sha l l  we then dea l  w i th  the  

supp ly  deve lopment  agreement?  

MR SINGH :    Mas ter  serv ice  agreement .  

ADV SELEKA SC :    The maste r  serv i ce  agreement .   Te l l  

the  Cha i rperson,  how does tha t  ag reement  come about?  

CHAIRPERSON :    I s  i t  in  the  f i le  tha t  i s  in  f ron t  o f  me? 

ADV SELEKA SC :    I t  w i l l  be .  

CHAIRPERSON :    Whereabout?  

ADV SELEKA SC :    Cha i rpe rson,  you want  the  agreement  20 

i t se l f?  

CHAIRPERSON :    In  anothe r. . .   No,  no .  

ADV SELEKA SC :    I t  i s  in  a  d i f fe ren t  f i l e .  

CHAIRPERSON :    Okay.   Wel l  . . . [ in te rvenes]   

ADV VAN DEN HEERDEN :    Cha i rperson,  maybe you  
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shou ld  a lso  Mr  Se leka o f  h i s  under tak ing  a t  the  s ta r t  tha t  

h is  vo ice  w i l l  keep on be ing  p ro jec ted  . . . [ in te rvenes]   

CHAIRPERSON :    [ laughs]    

ADV VAN DEN HEERDEN :    Because cu r ren t ly,  we  are  no t  

hear ing  h im tha t  we l l .  

CHAIRPERSON :    No,  i t  i s  my fau l t .   I  compl imented  h im.  

ADV SELEKA SC :    [ laughs]    

CHAIRPERSON :    [ laughs]   Ja-no,  he  w i l l  t ry  and speak up.  

ADV SELEKA SC :    I  w i l l  ra ise  my. . .  

CHAIRPERSON :    Ja .  10 

ADV SELEKA SC :    I  w i l l  ra ise  the  vo i ce ,  Cha i r.  

CHAIRPERSON :    H ’m.  

ADV SELEKA SC :    That  i s  the  –  the  master  serv ice  

agreement  Cha i r  i s  in  Eskom Bund le  14(c) .  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    There  is  one on page 8 . . .  8771.   But  I  

want  to  f ind  one wh ich  is . . .   8771.   We a lso  found i t  ear l ie r.   

Ja ,  you w i l l  a lso  f ind  on  page. . .   I s  the  Cha i rpe rson a l ready 

a t  the  o ther  page? 

CHAIRPERSON :    What  page?  20 

ADV SELEKA SC :    877.1 .  

CHAIRPERSON :    Oh,  yes ,  I  found i t .   I  go t  i t ,  ja .  

ADV SELEKA SC :    Ja .  

CHAIRPERSON :    H ’m.   Thank you.  

ADV SELEKA SC :    Ja .  
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CHAIRPERSON :    I  jus t  wanted to  have i t  in  f ron t  o f  me as  

you asked me about  i t .  

ADV SELEKA SC :    Yes.   Yes,  indeed Cha i r.   Ja ,  e igh t . . .   

Ja . . .   Ja ,  Mr  S ingh,  the  –  i f  you  cou ld  jus t  te l l  the  

Cha i rperson in  a  nu tshe l l  what  th is  agreement  re la ted  to  

and when was i t  conc luded?  

MR SINGH:    Mr  Cha i r,  in  te rms o f  the  MSA or  the  Maste r  

Serv i ces  Agreement  be tween McK insey and Eskom,  g iven  

the  d iscuss ion  we had a  shor t  wh i le  ago,  the  Maste r  

Serv i ces  Agreement  was –  we l l ,  the  concept  o f  the  Master  10 

Serv i ces  Agreement  p redated my ar r i va l  a t  Eskom so 

whatever  I  wou ld  re lay  to  you,  I  re lay  to  you f rom the  fac ts  

tha t  I  have gathe red post  o r  to  th is  p rocess o f  invest iga t ion  

and we w i l l  a lso  unders tand wh ich  par ts  o f  the  MSA I  was 

d i rec t l y  invo l ved in  and I  am sure  Adv Se leka w i l l  lead tha t  

ev idence in  due course .  

 But ,  Mr  Cha i rman,  my unders tand ing  o f  the  Master  

Serv i ces  Agreement  was tha t  Eskom was in  need o f  

serv i ces  re la t ing  to  tu rnaround and McKinsey was engaged  

to  prov ide  the  se rv ices  re la t ing  to  the  tu rnover  and those  20 

spec i f i c  aspects  re la ted  to ,  fo r  example ,  new bu i ld ,  

genera t ion ,  the  p r imary  energy space,  some ba lance sheet  

fo r  cash opt im isa t ion  op t ions,  c la ims management  and  

those were  the  bas i c  a reas tha t  th is  Master  Serv i ces  

Agreement  re la ted  to .    
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In  add i t ion  to  tha t ,  one o f  the  main  po in ts  re la t ing  

to  Master  Serv ices  Agreement  was tha t  i t  was ac tua l l y  a  

r i sk -based one,  so  the  ex ten t  tha t  McK insey  d id  no t  

per fo rm o r  de l i ve r  the  va lue  tha t  was expected in  te rms o f  

the  cont rac t  then no fees were  rec ru i ted  rec ip roca l l y  o r   

a l te rna t ive ly,  i f  they  had de l i vered serv i ces  then obv ious ly  

va lue  wou ld  acc rue to  them and then a  fee  wou ld  be  

[ ind is t inc t  –  d ropp ing  vo ice ] .   That  i s  my unders tand ing .  

ADV SELEKA SC:    Sor ry,  I  jus t  remembered look ing  a t  my 

learned f r iend tha t  I  ac tua l l y  sent  her  the  parag raphs  wh ich  10 

I  in tended re fer r ing  Mr  S ingh to  dur ing  the  course  o f  the 

day bu t  anyway,  so  you w i l l  ge t  the  paragraph 

…[ in tervenes]  

CHAIRPERSON :    Ja  bu t  tha t  i s  too  shor t  a  no t ice .  

ADV SELEKA SC:    You are  cor rec t ,  Cha i r.  

CHAIRPERSON :    [ inaud ib le  –  speak ing  s imu l taneous ly ]  

made ea r l ie r,  ja .  

ADV SELEKA SC:    Yes.   Mr  S ingh,  the  o ther  quest ion  

was,  when was i t  conc luded?  

MR SINGH:    Mr  Cha i r… 20 

ADV SELEKA SC:    You do  not  have independent  

reco l lec t ion?  

MR SINGH:    No,  Cha i r.  

ADV SELEKA SC:    Okay,  you can look… 

MR SINGH:    Sor ry?  
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ADV SELEKA SC:    You can look.  

MR SINGH:    I  had i t  …[ in te rvenes]  

ADV SELEKA SC:    You have read  Dr  Weiss ’ a f f idav i t .  

MR SINGH:    Sor ry?  

ADV SELEKA SC:    You have read Dr  Weiss ’ a f f idav i t  to  

the  Commiss ion .  

MR SINGH:    Yes,  I  d id .  

ADV SELEKA SC:    Okay,  le t  me ask me not  when but  was 

the  cont rac t  conc luded?  

MR SINGH:    Sor ry,  S i r?  10 

ADV SELEKA SC:    Was i t  conc luded?  

MR SINGH:    My persona l  knowledge,  be fore  read ing  Mr  

Weiss ’ tes t imony,  yes .  

ADV VAN DEN HEEVER :    Cha i rperson,  maybe jus t  fo r  the 

record ,  we were  prov id ing  dur ing  the  course  o f  January,  by  

we we mean the  l ega l  team wi th  th ree  redacted s ta tements  

o f  Dr  Weiss ,  Misa la  and Dr  F ine .   Subsequent  to  tha t ,  my  

a t to rney d i rec ted  a  le t te r  –  and jus t  to  pu t  you in to  contex t ,  

these redacted s ta tements  cons is ted  o f  two or  th ree  pages  

where  i t  was obv ious ly  –  obv ious tha t  they were  long 20 

s ta tements .   There  were  no  annexures even a t tached to  the  

redacted s ta tements  where  re ference were  made in  the  un-

redacted po r t ions  and where  we asked to  comment  on .   

 A t  tha t  po in t  my ins t ruc t ing  a t to rney wro te  a  le t te r  

to  the  Commiss ion  and say p lease  prov ide  us  one,  w i th  the  
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comple te  s ta tements  and two,  w i th  the  re levant  annexures.   

There  was never  any response  to  tha t  nor  d id  those 

s ta tements  a r r i ve  un- redacted w i th  the  sa id  annexures.   So 

a t  the  t ime when my c l ien t  deposed to  the  or ig ina l  a f f idav i t ,  

he  reserved h i s  r igh t  to  respond there to .   So we now know 

tha t  i t  seems –  they are  seeming ly  inc luded  in  the  

re ference bund le  bu t  I  want  to  make i t  c lear  fo r  the  record  

tha t  tha t  i s  what  the  pos i t ion  was a t  tha t  t ime and tha t  my  

c l ien t  has subsequent ly  dea l t  w i th  those l i t t le  por t ions  tha t  

was un- redacted  a t  the  t ime.   So jus t  –  I  th ink  i t  i s  10 

impor tan t  tha t  you unders tand the  background o f  th is .    

 So  spec i f i ca l l y,  my learned f r iend now wish  to  aga in  

dea l  w i th  i ssues per ta in ing  to  these th ree  persons  

s ta tements  and  he needs to  re fer  my c l ien t  to  the  

parag raphs because las t  Thursday when we dea l t  w i th  th is ,  

my lea rned f r iend  re fer red  my c l ien t  to  paragraph 17 o f  the  

s ta tement  and he  then put  i t  to  h im why d id  you not  dea l  

w i th  th is?    The  o ther  tha t  -  the  redacted s ta tement  we  

prov ided w i th  d id  no t  have a  parag raph 17 in .   So my c l ien t  

a t  tha t  s tage sa id  oh ,  maybe i t  was  an overs igh t .  20 

 So i t  i s  aga ins t  tha t  background tha t  I  aga in  say  

tha t  we must  be  c i rcumspect  when  we dea l  w i th  s ta tements  

tha t  i s  in  the  possess ion  o f  the  Commiss ion  and wh ich  we 

want  to  re ly  on  because o therwise  we must  lead the  

w i tness and because the  w i tness,  because o f  the  fac t  tha t  
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we are  in  the  pos i t ion  tha t  we are ,  to  accept  what  we put  to  

h im is  co r rec t?  

CHAIRPERSON :    Ja ,  I  th ink  you have made your  po in t .   Mr 

Se leka?  

ADV SELEKA SC:    Yes.   Cha i r,  I  do  no t  know o f  what  my 

learned f r iend is  ta lk ing  about .  

CHAIRPERSON :    Ja ,  I  th ink  …[ in tervenes]  

ADV SELEKA SC:    My approach is  a lways to  g ive  the  

w i tnesses tha t  I  wou ld  lead the  fu l l  a f f idav i t s .   So I  do  no t  

know how redacted s ta tements  came to  my learned  f r iends.   10 

So I  am not  ab le  to  comment  on  tha t .  

CHAIRPERSON :    Ja .  

ADV SELEKA SC:    Yes.   But ,  Mr  S ingh,  in  h is  a f f idav i t  has  

sa id  tha t  the  agreement  was s igned on the  7  January  2016 

wh ich  is  on  page  623 paragraph 92.1  and so  tha t  i s  why I  

was ask ing  you …[ in tervenes]  

MR SINGH:    623? 

ADV SELEKA SC:    Cha i r,  we w i l l  have to  go  back  to  Mr  

S ingh ’s  bund le ,  wh ich  is  Eskom bund le  16 .  

CHAIRPERSON :    Bu t  be fore  we  go there ,  because you  20 

asked h im when the  agreement  was conc luded.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    I s  tha t  no t  shown in  page 877.24 or  i s  

tha t  someth ing  e l se?  Which  is  7  January  2016 wh ich  tha t  

da te  i s  wr i t ten  under  the  s ignature  o f  Mr  Mabe lane.  
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ADV SELEKA SC:    That  i s  cor rec t ,  Cha i r.  

CHAIRPERSON :    Bu t  there  i s  no  da te  even under  the  

s ignature  o f  whoever  s igned on beha l f  o f  McK insey.  

ADV SELEKA SC:    Yes and Cha i r  w i l l  see  there  are  two 

d i f fe ren t  da tes .   There  is  one o f  Mr  Mabe lane  wh ich  

appears  to  be  7  January  2016 and then there  w i l l  be  on  

beha l f  o f  McK insey –  what  they d id  i s  hard  to  see what  i t  i s  

bu t  you get  to  know what  the  da te  i s  when read ing  Dr  

Weiss ’ a f f idav i t  and tha t  da te  i s  11  January  2016.   So my 

quest ion  to  Mr  S ingh was whether  he  knows tha t  th is  10 

agreement  was  conc luded,  whether  you know the  

agreement  was conc luded.  

MR SINGH:    Mr  Cha i r,  on  the  ob jec t i ve  ev idence  o f  Mr  

Mabe lane s ign ing  on  the  1  January  2016,  tha t  i s  what  the  

a f f idav i t  re fe rs   -  o r  my a f f idav i t  re fe rs  to .  

ADV SELEKA SC:    Yes,  wh ich  is  the  7  Jan.  

MR SINGH:    Yes.  

ADV SELEKA SC:    Bu t  I  w ish  you cou ld  te l l  the  

Cha i rperson tha t  even in  February  the  s teer ing  commi t tee ,  

wh ich  you were  the  Cha i rpersons o f ,  were  s t i l l  ta lk ing  20 

about  an  agreement  to  be  conc luded,  the  s teer ing  

commi t tee  wh ich  you had on the  9  February  2016.  

MR SINGH:    So  can we go to  the  spec i f i c  s tee r ing  

commi t tee  m inutes?  

ADV SELEKA SC:    Do you want  the  commi t tee  –  you want  
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those minutes?  

MR SINGH:    I f  we have i t  here ,  yes .  

ADV SELEKA SC:    Yes.   Page 875.32,  Eskom bund le  

14(c) ,  Cha i rperson.   875.33 …[ in te rvenes]  

ADV VAN DEN HEEVER :    Cha i rpe rson,  i s  i t  875 or  879?  

ADV SELEKA SC:    875.   And look a t  page  875.34,  

parag raph 7 ,  purpose o f  th is  meet ing .   Wel l ,  f i rs t l y  –  sor ry,  

sor ry,  Cha i r?  

CHAIRPERSON :    What  was the  issue about  page  875.3?   

You re fer red  us  to  tha t  page.  10 

ADV SELEKA SC:    Ja ,  s tay  there  fo r  a  moment ,  

Cha i rperson,  thank you.   Mr  Ano j ,  jus t  s tay  the re .   So the  

document  …[ in tervenes]  

ADV VAN DEN HEEVER :    Cha i rperson,  on  our  papers ,  on  

the  re ference bund les  tha t  were  d isc losed i t  s tops a t  

875.32 and then i t  moves ove r  to  876.   That  i s  the  

documents  tha t  were  d i scovered  to  us  as  the  re ference 

bund le .   We are  jus t  t ry ing  to  -  I  am say ing  th is  because  

we a re  t ry ing  to  fo l low ourse lves what  i s  go ing  on .  

CHAIRPERSON :    Yes,  Mr  Se leka?  20 

ADV SELEKA SC:    A re  those the  m inutes ,  m inutes  o f  the  

Top Consu l t ing  Programmes S teer ing  Commi t tee  meet ing  

he ld  a t  Corome(? )  Boardroom 9 February  2016.  

CHAIRPERSON :    Hang on,  Mr  Se leka.  

ADV SELEKA SC:    Yes,  Cha i r?  
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CHAIRPERSON :    What  do  you say about  the  concern  tha t  

Mr  S ingh ’s  lega l  team do not  have page 875.34? 

ADV SELEKA SC:    Yes,  I  am ask ing  whether  on  tha t  page,  

Cha i r,  i s  th is  the  document .   Okay,  I  do  no t  –  I  am not  on  

my –  g ive  us  the  r igh t  page because when Ms Lynne Brown 

was tes t i f y ing  I  was a l so  fo l low ing he re  to  ass i s t  w i th  the  

page numbers .   Jus t  check wh ich  page on the  ce l l  phone,  

i s  i t  the  same page?  Thank you.   The invest iga tor  conf i rms 

i t  i s  the  same page.  

CHAIRPERSON :    Which  page is  the  same as wh ich  page? 10 

ADV SELEKA SC:    Which  is  875.33,  so  the  document  i s  

on  tha t  page even on the  so f t  copy.  

CHAIRPERSON :    Ja ,  bu t  the  concern  is  they do  not  have a  

number  o f  pages inc lud ing  875.34.  

ADV SELEKA SC:    Ja ,  I  am ask ing… 

ADV VAN DEN HEEVER :    Cha i rpe rson,  we have got  a  hard  

copy tha t  we found amongst  our  documents ,  we w i l l  look  a t  

tha t  in  the  meant ime.  

CHAIRPERSON :    Okay,  a l r igh t .  

ADV SELEKA SC:    So  i t  i s  a  s teer ing  commi t tee  meet ing  20 

o f  9  February  2016 a t  12 .30 ,  then  you have a  l i s t  o f  those 

who are  present .   Members ,  Mr  Ano j  S ingh,  Ch ie f  F inance  

Off i ce r,  Cha i rman.   Then you have Mr  Matshe la  Koko,  Mr  

Abram Masango,  Edwin  Mabe lane and Wi l l ie  Mjo la .   Mr  

S ingh you conf i rm tha t  you were  the  Cha i rpe rson  o f  tha t  
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s tee r ing  commi t tee?  

MR SINGH:    Cor rec t ,  S i r.  

ADV SELEKA SC:    Yes.   So then you tu rn  the  page,  page 

875.34 under  pa rag raph 7  o r  i tem 7  wh ich  i s  pu rpose o f  

th is  meet ing .   Then i t  says :  

“P r ish  in fo rmed  the  commi t tee  members  th is  

meet ing  is  se t  up  to  ass i s t  the  McK insey cont rac t  to  

p rov ide  gu idance  and suppor t  to  the  top  eng ineers ’ 

p rogramme as we l l  as  prov ide  gu idance to  and  

approva l  o f  a l l  work  package in i t ia t i ves  as  de f ined  10 

in  the  serv i ces  leve l  agreement  to  be  en tered in to  

be tween McKinsey and Eskom for  genera t ion  o f  

serv i ces . ”  

Th is  i s  what  I  was re fe r r ing  to .   In  th is  meet ing  on  the  9  

February  2016 the  s teer ing  commi t tee  was s t i l l  env isag ing  

the  se rv i ces  leve l  agreement  wh ich  is  the  same as the  

Master  Serv i ces  Agreement  as  an  agreement  tha t  is  to  be 

en tered in to .  

MR SINGH:    Mr  Cha i r,  f rom my unders tand ing  and my 

reco l lec t ion   the  Master  Serv ices  Agreement  was – had  20 

been conc luded by  th is  da te .  

CHAIRPERSON :    P lease speak up  a  b i t?  

MR SINGH:    I  am say ing ,  Mr  Cha i r,  fo r  a l l  in ten ts  and 

purposes,  my reco l lec t ion ,  I  was not  invo l ved in  the  le t  us  

say the  negot ia t ions  and the  f ina l i sa t ion  o f  the  cont rac t  o r  
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the  Master  Serv ices  Agreement  and fo r  a l l  in ten ts  and  

purposes I  was under  the  impress ion  tha t  the  cont rac t  had 

been conc luded.   The reason why th is  S teerco  had ac tua l l y  

been se t  up  was because o f  the  fac t  tha t ,  as  I  was g iven to  

unders tand,  was tha t  there  were  two cond i t ions  precedent  

tha t  requ i red  the  S teerco  to  be  se t  up  hence the  S teerco  

was then put  in  p lace  so  fo r  a l l  in ten ts  and purposes,  my 

unders tand was the  cont rac t  was i n  p lace  and s igned.  

ADV SELEKA SC:    Yes bu t  you see when you tes t i f y  and I  

ask  you tha t  genera l  quest ion ,  I  am expect ing  you to  te l l  10 

the  Cha i rperson  every th ing  wh ich  wou ld  a lso  inc lude  

re fer r i ng  the  Cha i rpe rson to  th is  meet ing  wh ich  you cha i red  

on  the  9  February  wh ich  suggests  d i f fe ren t ly  f rom what  you 

are  say ing .   So you cou ld  say in  my v iew,  Cha i r,  th is  i s  how 

I  took i t  bu t  I  know in  the  m inutes  o f  th is  meet ing  wh ich  I  

cha i red ,  someth ing  e lse  is  s ta ted .  

MR SINGH:    Wel l ,  Mr  Cha i r,  i f  I  had reco l lec t ion  o f  th is  

parag raph tha t  was re fer red  to  by  Adv Se leka,  I  wou ld  have 

brought  i t  to  h im,  I  d id  no t  have –  we l l ,  I  had access to  the 

m inutes ,  bu t  I  d id  no t  rea l l y  pay a t ten t ion  to  th is  spec i f i c ,  20 

how can I  say,  passage tha t  …[ in te rvenes]  

CHAIRPERSON :    Do not  speak too  fa r  f rom the  mic .  

MR SINGH:    Sor ry.   Jus t  I  am say ing  to  my reco l lec t ion ,  I  

have g iven you a  response as  to  my knowledge .   The  

contents  o f  the  m inutes ,  I  had access to  the  m inutes ,  yes ,  
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bu t  I  d id  no t  have re ference to  the  in te rp re ta t ion  tha t  Adv  

Se leka has pu t  to  i t .  

ADV SELEKA SC:    So  what  wou ld  have been the  bas is  o f  

your  unders tand ing  tha t  the  ag reement  was conc luded? 

MR SINGH:    Mr  Cha i r,  as  I  sa id ,  the  reason why the  

S teerco  was ac tua l l y  se t  up  was,  as  I  unders tood i t  a t  the  

t ime,  was to  g ive  e f fec t  to  one o f  the  suspens ive  cond i t ions  

tha t  was conta ined in  the  Master  Serv i ces  Agreement .   So 

why wou ld  we se t  up  the  Master  Serv i ces  Agreement  i f  we  

d id  no t  have –  no t  why we se t  up  a  Master,  why wou ld  we 10 

se t  up  a  s teer ing  commi t tee  tha t  i s  th is ,  wh ich  was 

env isaged in  the  Master  Serv i ces  Agreement  o r  the  SLA i f  

i t  was not  f ine?   

 And,  Mr  Cha i r,  i t  i s  a lso  conce ivab le  tha t  you wou ld  

have a  s igned cont rac t  bu t  maybe  cer ta in  aspects  thereof  

a re  s t i l l  be ing  negot ia ted  or  s t i l l  to  be  comple ted  a t  a  la te r  

da te .  

ADV SELEKA SC:    Yes.   Wel l ,  ta lk ing  o f  the  cond i t ion ,  

tha t  was a  suspens ive  cond i t ion  and i t  has  to  be  fu l f i l l ed 

on  the  31  January  2016.   Now maybe you wou ld  l i ke  to  te l l  20 

the  Cha i rperson was tha t  cond i t ion  fu l f i l l ed  as  a t  tha t  da te?  

MR SINGH:    Mr  Cha i r,  on  –  i f  we look a t  the  da te  o f  the  –  

le t  us  pu t  i t  th is  way f i rs t ,  I  do  no t  have re fe rence to  the  31  

January  as  the  da te  because tha t  was not  in  my persona l  

knowledge but  i f  you  have re fe rence to  the  da te  o f  9  
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February  then i t  wou ld  probab ly  be  presumable  tha t  i t  was 

not .  

ADV SELEKA SC:    I  d id  no t  hear  you?  Then…? 

MR SINGH:    I  sa id  I  d id  no t  have re ference or  persona l  

knowledge regard ing  the  da te  o f  31  January.  

ADV SELEKA SC:    Yes.  

MR SINGH:    So I  cannot  comment  on  31  January  bu t  i f  we 

had –  i f  we take  the  31  January  as  a  g i ven then obv ious ly  

9  February  wou ld… 

ADV SELEKA SC:    Yes,  no ,  i t  i s  g iven,  i t  i s  in  the 10 

agreement ,  i t  is  in  the  cont rac t ,  the  se rv i ce  leve l  

agreement  wh ich  I  gave you on page 877.1  o f  the  same 

bund le  and the  c lause is  on  page  877.7 .   I t  reads,  c lause  

3 .1 .   The t i t le  i s :   Cond i t ions  Precedent .   C lause 3 .1  says:  

“The p rov is ions o f  th is  agreement  o ther  than the  

surv i v ing  prov i s ions wh ich  are  the  uncond i t iona l  

and o f  immedia te  fo rce  and e f fec t  on  and w i th  e f fec t  

f rom the  date  o f  s ignatu re  o f  th is  agreement  a re  

sub jec t  to  the  fu l f i lment  o r  wa ive r  o f  the  fo l low ing 

cond i t ions  precedent  by  31  January  2016. ”  20 

And then you have those cond i t ions .   So i t  comes f rom 

there .   Does i t  mean you were  no t  aware  o f  tha t  p rov is ion?  

MR SINGH:    No,  s i r,  I  was not .  

ADV SELEKA SC:    Bu t  you seem to  have been hands-o f f  

a t  Eskom.  
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MR SINGH:    Sor ry,  S i r?  

ADV SELEKA SC:    You seem to  have been hands-o f f  a t  

Eskom.  

MR SINGH:    Hands-o f f?  

ADV SELEKA SC:    Yes,  hands-o f f .  

MR SINGH:    Wel l  –  do  I  need to  comment?  

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    Wel l ,  he  is  suggest ing  tha t  you were  

hands-o f f  a t  Eskom and you can say yes,  I  was hands-o f f  

o r  no ,  I  was not  hands-o f f  o r  I  do  no t  know i f  I  was  hands-10 

o f f  o r  no t  hands-o f f ,  depend ing  wha t  the  t rue  pos i t ion  is .  

MR SINGH:    No,  Mr  Cha i r,  I  wou ld  say tha t  I  was not  

hand-o f f .  

ADV SELEKA SC:    You were  no t  hands-o f f?  

MR SINGH:    Yes.  

ADV SELEKA SC:    So  in  the  meet ing  o f  the  9 t h  they ta lk  

about  an  agreement  to  be  en tered in to  and you are  no t  

aware  tha t  the  da te  fo r  p recond i t ions  to  be  fu l f i l l ed  i s  31  

June 2016.  

MR SINGH:    No,  S i r.   Mr  Cha i r,  i f  i t  wou ld  p lease the  20 

commi t tee  I  wou ld  then l i ke  to  re fe r  the  commi t tee  to  page 

875.38.  

CHAIRPERSON :    875 po in t?  

MR SINGH:    Po in t  38 .  

CHAIRPERSON :    38?  
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MR SINGH:    Yes.   

ADV SELEKA SC:    A re  we back a t  the  m inutes?  

MR SINGH:    Yes,  S i r.  

CHAIRPERSON :    Yes,  I  have got  the  page.   Cont inue?  

MR SINGH:    S i r,  I  wou ld  jus t  l i ke  to  d raw a t ten t ion  to  the 

parag raph tha t  s ta r ts  w i th  Dave and Char les .  

ADV SELEKA SC:    I tem? 

MR SINGH:    The paragraph tha t  s ta r ts  w i th  Dave and  

Char les ,  i t  i s  somewhere  in  the  m idd le  o f  the  page.  

CHAIRPERSON :    Under  the  head ing :  10 

“Reso lved/ac t ions fo r  comment . ”  

MR SINGH:    Yes.   So,  Mr  Cha i r,  the  paragraph reads:  

“Dave and Char les  w i l l  ensure  a l ignment  w i th  the  

cont rac t  f rom ou ts ide  o f  the  process to  the  PMO 

of f i ce .   The de legat ion  consent  fo rm Edwin  

de legated to  Pr ish  to  manage th is  cont rac t .   The  

de legat ion  consent  fo rm approved  by  the  board  is  

Edwin  and Pr ish  as  sen ior  managers  who managed 

th is  cont rac t . ”  

So,  Mr  Cha i r  –  and the  reason why I  re fe r  you  to  th is  20 

parag raph is  i n  the  contex t  o f  Mr  Se leka ’s  comment  a round  

me be ing  hands-o f f .   Not  tha t  I  am hands-o f f ,  there  a re  

peop le  tha t  a re  appo in ted  to  do  cer ta in  th ings.   So the  

contex t  beh ind  me re fe r r ing  you to  th is  i s  tha t  the re  were  

o f f i c ia ls  tha t  were  appo in ted  to  ensure  tha t  cer ta in  th ings 
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a re  done.  

ADV SELEKA SC:    Wel l ,  I  was be ing  ve ry  d ip lomat i c  us ing  

the  word  hands-o f f .   I t  i s  e i ther  hands-o f f  o r  comple te l y  

ignorant  o f  the  issues tha t  were  fac ing  Eskom f rom a  

t ransact ion  po in t  o f  v iew.  

MR SINGH:    Mr  Cha i r,  we w i l l  go  back to  th i s  po in t .   Mr  

Cha i r,  i f  you  have regard  fo r  the  board  approva l  to  

conc lude the  con t rac t ,  I  was not  the  de legated author i t y  o  

conc lude the  con t rac t  hence Mr  Mabe lane is  the  s ignatory  

to  the  cont rac t .   So aga in ,  the  con tents  thereof ,  i f  I  am not  10 

the  de legated au thor i t y  to  s ign  the  cont rac t ,  I  w i l l  aga in  

respect fu l l y  submi t  tha t  I  wou ld  no t  be  expected to  know 

chapter  and verse  o f  the  cont rac t  espec ia l l y  when o f f i c ia ls  

a re  appo in ted  to  spec i f i ca l l y  take  care  o f  those issues.  

ADV SELEKA SC:    Bu t  the  i rony is  th is ,  you know you  

have to  fo rm a  s teer ing  commi t tee  because i t  i s  cond i t ion  

precedent  o f  the  agreement .  

MR SINGH:    Mr  Cha i r,  when someone requests  me to  cha i r  

a  commi t tee  or  says to  me tha t  there  i s  a  commi t tee  be ing  

es tab l i shed tha t  you need to  check,  I  ask  why,  so  they te l l  20 

me why.  

ADV SELEKA SC:    I  do  no t  unders tand,  you were  in  the 

negot ia t ions  fo r  the  conc lus ion  o f  th is  ag reement .  

MR SINGH:    Mr  Cha i r,  I  was not  in  the  negot ia t ions  fo r  the  

conc lus ion  o f  th is  cont rac t  and be ing  in  the  nego t ia t ions  
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fo r  the  conc lus ion  o f  the  cont rac t  a lso  wou ld  no t  mean tha t  

I  ac tua l l y  know a l l  the  te rms and cond i t ions  o f  the  cont rac t .  

ADV SELEKA SC:    And I  th ink  you know tha t  the  cond i t ion  

was not  fu l f i l l ed  on  the  31  Jan 2016 because CDH has sa id  

so .  

MR SINGH:    Mr  Cha i r,  a re  we ta lk ing  about  whethe r  I  knew 

i t  on  the  9  February?   Are  we ta lk ing  about  when CDH 

u l t imate ly  sa id  i t  whenever  they sa id  i t  because CDH d id  

no t  say  i t  on  the  9  February.  

ADV SELEKA SC:    Bo th  o f  them,  a t  the  t ime o f  th is  10 

meet ing?  

MR SINGH:    A t  the  t ime o f  th is  meet ing ,  Mr  Cha i r,  I  d id  

no t  know tha t ,  no .  

ADV SELEKA SC:    Bu t  you wou ld  have known when you 

s tar ted  the  s tee r ing  commi t tee ,  Mr  S ingh.   When you 

es tab l i shed i t  you  wou ld  have known.  

MR SINGH:    Mr  Cha i r,  my ev idence is  tha t  I  d id  no t  know,  

i f  Mr  Se leka has  someth ing  e l se  pu t  to  me to  show tha t  I  

d id  know,  then I  wou ld  suggest  tha t  you put  i t  to  me.  

ADV SELEKA SC:    No,  you wou ld  have known when d id  20 

you es tab l i sh  the  s tee r ing  commi t tee  wh ich  you cha i red ,  

you cha i red  a l l  o f  –  you cha i red  tha t  s teer ing  commi t tee .  

CHAIRPERSON :    Wel l ,  he  is  say ing ,  Mr  Se leka,  i f  you  do 

not  accept  h is  ev idence tha t  he  d id  know …[ in tervenes]  

ADV SELEKA SC:    He does not  know.  
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CHAIRPERSON :    Te l l  h im –  re fer  h im to  someth ing  tha t  

suggests  tha t  he  knew.  

ADV SELEKA SC:    Wel l ,  Cha i r,  I  do  no t  know when he  

s ta r ted  the  s teer ing  commi t tee ,  so  i f  Mr  S ingh says he  

does not  know,  we w i l l  accept  tha t  pos i t ion ,  Mr  S ingh.   

May,  I  –  okay,  so  we are  dea l ing  w i th  whether  th is  cont rac t  

was conc luded based on the  a l legat ion  tha t  i t  was s igned  

on the  7  Jan.    

Le t  me show you  another  le t te r  wh ich  i s  addressed 

to  yourse l f ,  i t  i s  on  the  same Eskom bund le  14 ,  10 

Cha i rperson,  page 876.   Now you w i l l  reca l l  th is  le t te r  

coming f rom McKinsey date  30  March 2016.  

MR SINGH:    Tha t  i s  cor rec t ,  S i r.  

ADV SELEKA SC:    Th i s  i s  a  le t te r  where  McK insey  

…[ in tervenes]  

CHAIRPERSON :    Hang on,  le t  me t ry  and f ind  i t .  

ADV SELEKA SC:    Oh,  page 876,  Cha i r.  

CHAIRPERSON :    Looks l i ke  I  do  no t  have tha t  page.   Oh,  

okay,  I  have got  i t .   Yes,  okay.  

ADV SELEKA SC:    Thank you.    20 

ADV VAN DEN HEEVER :    Cha i rperson,  can we jus t  have a  

second?  We a re  a lso  t r y ing  to  f ind  i t ,  bu t  fo r  us .  

CHAIRPERSON :    Okay.  

ADV SELEKA SC:    Ja .   I  th ink  the  best  th ing  fo r  me to  

have the  so f t  –  the  e lec t ron i c  copy.  
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CHAIRPERSON:    Ja ,  okay.  

ADV SELEKA SC:    Thanks,  so  yes Mr  S ingh and the  le t te r  

da ted  30 March 2016 comes f rom McKinsey ’s ,  addressed to  

yourse l f  as  the  Group CFO o f  Eskom and i t  re fe rs  

to . . . [ in te rvenes]   

CHAIRPERSON:    And i t  has  no  second page  w i th  a  

s ignature?  

ADV SELEKA SC:    There  is  Cha i r.  

CHAIRPERSON:    On my bund le  there  is  no t .  

ADV SELEKA SC:    There  is  page 877,  th is  one is  no t  10 

doub le-s ided Cha i r.  

CHAIRPERSON:    Hmm? 

ADV SELEKA SC:    Th is  one is  no t  doub le-s ided.  

CHAIRPERSON:    Yes,  the  page a f te r  page 876,  the  next  

page I  have is  877.1  wh ich  is  the  Serv i ce  Leve l  Agreement .  

ADV SELEKA SC:    Oh,  no  then i t  i s  m iss ing  page 877,  you 

are  cor rec t .    I  have i t .    Mr  S ingh do you have i t?  

CHAIRPERSON:    Wi l l  I  need the  second page fo r  now 

immedia te ly?  

ADV SELEKA SC:    Yes Cha i r.    I t  i s  exact ly  the  one we  20 

w i l l  u l t imate ly  be  re fer r ing  to .   Mr  S ingh does yours  page  

877?  

MR SINGH:    I t  does,  s i r.   

ADV SELEKA SC:    I t  does,  thank you.   I  th ink  Cha i rpe rson  

shou ld  keep them,  jus t  keep them.   Thank you,  Cha i r.  
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CHAIRPERSON:    I  have got  i t  now.  

ADV SELEKA SC:    So the  le t te r  w i th  the  sub jec t  head ing  

top  consu l tan t ’s  p rograms,  so  we re fer  to  your  le t te r  to  us  

da ted February  19 ,  2016 and  our  response is  da ted  

February  25 ,  2016:  

“Th is  le t te r  serves as  an  update  on  fu r ther  

deve lopments  s ince  ou r  las t  le t te r  to  you on 

February  25 ,  2016.   In  par t i cu la r,  you may reca l l  

tha t  we have con f i rmed to  you tha t  we w i l l  no t  be  in  

a  pos i t ion  to  commence a  re la t ionsh ip  w i th  Tr i l l i an  10 

or  any o ther  pa r tner  p lus  sub-cont rac tor  un t i l  the 

cr i te r ia  be low have been met  and  approved by  our  

g loba l  r i sk  and lega l  teams. ”  

And I  sk ip  tha t ,  we go to  the  next  paragraph be low the  

bu l le t  po in t s .  I t  says :  

“We have reques ted the  above and o ther  add i t iona l  

re levant  in fo rmat ion  f rom Tr i l l i an  on  separa te  

occas ions inc lud ing  v ia  le t te rs  to  them dated 25  

February  2016 and 10 March 2016.   We have to  

da te  no t  rece ived any fo rmal  response to  each o f  20 

the  le t te rs  desp i te  the  respect ive  dead l ines o f  25  

February  2016 and 11 March 2016.   We have a lso  

accepted d i scuss ions w i th  Mr  Er ic  Wood on a  

number  o f  occas ions dur ing  these meet ings Mr  Er ic  

Wood ora l l y  p rov ided par t ia l  in fo rmat ion  concern ing  
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Tr i l l i an . ”  

I  want  to  sk ip  tha t  to  go  to  a f te r  the  bu l le t  po in ts  Mr  S ingh  

where  the  parag raph ac tua l l y  s ta r ts :  

“As a  resu l t  McK insey 's  in te rac t ions w i th  Tr i l l i an  

have now been te rm inated w i th  conf i rmat ion  hav ing  

been sent  to  Tr i l l i an . ”  

And here  i s  the  par t  I  w ish  to  canvass w i th  you now 

because tha t  f i rs t  par t  I  have read re la tes  to  emanat ing  

any re la t ions  w i th  Tr i l l i an .   Th i s  paragraph says:  

“We acknowledge  tha t  the  dra f t  o f  the  se rv i ces  leve l  10 

agreement  be tween Eskom and McKinsey enta i l s  

the  requ i rement  o f  ou tsourc ing  a  percentage o f  the  

to ta l  consu l t ing  fee  to  a  supp l ie r  deve lopment  

par tne r. ”  

And my emphas is  fo r  p resent  purposes is  on  tha t  s ta tement  

w i th  the  word  dra f t  o f  the  serv ice  leve l  ag reement  on  30  

March 2016,  McK insey te l l s  you  the  SLA is  s t i l l  a  d ra f t ,  

your  comment?  

MR SINGH:    I  see  tha t ,  Mr  Cha i r.  

ADV SELEKA SC:    So  you have no fu r ther  comment?  20 

MR SINGH:    No,  s i r.  

ADV SELEKA SC:    Thank you.   

CHAIRPERSON:    I  am sor ry,  what  d id  you put  to  h im on 

wh ich  he  does no t  w ish  to  comment?  

ADV SELEKA SC:    That  pa ragraph about…[ in tervene]  
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CHAIRPERSON:    Ja ,  the  second las t  f rom the  bot tom? 

ADV SELEKA SC:    The second yes,  cor rec t .   Tha t  as  o f  

th is  da te ,  30  March 2016,  McK insey is  te l l ing  h im tha t  the 

SLA,  the  serv ice  leve l  agreement  i t  i s  s t i l l  a  d ra f t .   

CHAIRPERSON:    Yes,  okay.  

ADV SELEKA SC:    So ,  tha t  goes aga ins t  the  averment  

tha t  the  agreement  was conc luded on the  7 t h  o f  January 

2016.   

CHAIRPERSON:    Yes,  okay.  

ADV SELEKA SC:    Mr  S ingh,  then oh yeah,  you have 10 

a l ready heard  the  paragraph f rom Dr  Weiss ,  le t  me 

conc lude on th is  le t  us  go  to  Dr  Weiss ’s  s ta tement  in  

Eskom bund le  14 .   We s t i ck  to  the  same bund le  [c ] ,  yeah  

not  paragraph 17 I  w i l l  g ive  you the  page,  the  page 

re ference tha t  i s  on  page 690.    

MR SINGH:    A re  we on th is  one?  

ADV SELEKA SC:    Eskom bund le  14 ,  I  th ink  the  same one  

you have.  

MR SINGH:    690? 

ADV SELEKA SC:    Yeah,  s ix  n ine  zero ,  r igh t  a t  the  20 

beg inn ing  o f  the  bund le ,  yeah r i gh t  a t  the  beg inn ing .   

MR SINGH:    We there ,  s i r.  

ADV SELEKA SC:    You are  on  tha t  page?  So  

he…[ in tervene]  

CHAIRPERSON:    Remember  no t  to  speak too  fa r  away  
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f rom the  m ic ,  Mr  S ingh.  

MR SINGH:    I  sa id  I  am there ,  s i r.  

ADV SELEKA SC:    Yes,  paragraph 29 and 30,  now you w i l l  

see  how he ends wh ich  i s  d i f fe ren t  f rom how he s tar ts ,  and  

he says:  

“Wi th  the  le t te r  o f  acceptance in  p lace ,  we had a  

s igned agreement  be tween Eskom and McKinsey  

and we began to  work  on  the  tu rna round program in  

January  2016.   A t  the  same t ime,  we w i l l  con t inue to  

work  to  f ina l i se  the  serv ice  leve l  agreement .   10 

Desp i te  McK insey 's  e f fo r ts ,  Eskom de layed s ign ing  

the  SLA.  I  eventua l l y  rece ived the  s igned SLA f rom 

Eskom in  la te  September  or  ear l y  October  2016 by  

then,  Eskom had te rm inated  the  tu rnaround 

program,  and had compensated McKinsey fo r  ou r  

work .   A t  the  t ime,  I  d id  no t  expect  tha t  McK insey  

wou ld  rece ive  any add i t iona l  compensat ion  f rom 

Eskom. ”  

Paragraph 30:  

“The SLA tha t  I  rece ived was s igned on beha l f  o f  20 

Eskom as o f  January  7 ,  2016.   A f te r  consu l t ing  w i th  

in  house counse l  regard ing  the  SLA,  I  s igned the  

SLA on beha l f  o f  McK insey as  o f  January  11 ,  2016 ,  

wh ich  was the  approx imate  da te  tha t  McK insey  

began to  work  on  the  p ro jec t .  I  unders tood tha t  
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Eskom’s  pre ference was tha t  the  SLA be s igned as  

o f  the  e f fec t i ve  da te ,  wh ich  was  the  da te  tha t  we 

began work .   I  regre t  any confus ion  tha t  th is  may  

have cost . ”  

So you fo l low what  i s  happen ing  there ,  Mr  S ingh.   He gets  

the  ag reement  on ly,  we l l  s igned by  Eskom,  he  ge ts  i t  on ly  

in  la te  September  or  ear ly  October  2016 and he back  da tes  

i t  to  11  January  2016.   You fo l low tha t?  

MR SINGH:    I  do ,  Mr  Cha i r  w i th  regards to  Mr  Weiss ’s  

s ta tement ,  I  th ink  these were  par ts  o f  the  s ta tement  tha t  10 

counse l  was re fer r ing  to  tha t  was redacted.   

CHAIRPERSON:    Sor ry,  p lease repeat  tha t?  

MR SINGH:    I  sa id  the  paragraph tha t  Advocate  Se leka  

re fers  to  a re  the  paragraphs tha t  counse l  re fe r red  to  tha t  

were  redacted.   We d id  no t  have access to  these  

paragraphs in  the  a f f idav i t s  tha t  was submi t ted .  

However,  in  go ing  th rough Dr  We iss ’s  t ranscr ip ts  I  

obv ious ly  fo l low the  nar ra t i ve  tha t  was be ing  led  and to  be  

qu i te  honest ,  the  f i rs t  t ime tha t  I  knew tha t  there  was no 

cont rac t  in  p lace ,  o r  tha t  there  was no cont rac t  s igned as  20 

o f  January,  was when Mr  Weiss  confessed to  the  fac t  tha t  

he  had not  s igned the  cont rac t  on  the  11 t h  o r  whatever,  

January  2016.   That  was the  f i rs t  t ime tha t  I  heard  o f  i t .  

CHAIRPERSON:    But  you are  no t  in  a pos i t ion  to  d ispute  

what  he  says in  th is  regard  name ly  tha t  Eskom -  t ha t  he  
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on ly  rece ived or  McK insey on ly  rece ived the  con t rac t  in  

September,  October  2016 and i t  was dated 7  January  2016,  

and a l though he s igned i t  towards  the  end o f  the  year,  i t  

was 11 January  2016,  you a re  no t  d isput ing  tha t?  

MR SINGH:    Mr  Cha i r,  th is ,  th is  i s  no t  w i th in  my persona l  

knowledge.  

CHAIRPERSON:    Yes,  you do not  know.  

MR SINGH:    So  cannot  conf i rm o r  deny the  content .  

CHAIRPERSON:    No,  tha t  i s  f ine .   

ADV SELEKA SC:    Does i t  mean,  Mr  S ingh,  tha t  in  the 10 

var ious S teer ing  Commi t tee  mee t ings tha t  you had,  you 

never  had s igh t  o f  the  agreement?  

MR SINGH:    No,  s i r.  

CHAIRPERSON:    We spoke las t  t ime about  the  fac t  tha t  

you were  par t  o f  week ly  meet ings.  

MR SINGH:    Yes.   

CHAIRPERSON:    That  wou ld  have been under  another  

agreement?  

MR SINGH:    Tha t  i s  cor rec t ,  s i r.   

CHAIRPERSON:    Yes.  20 

MR SINGH:    That  wou ld  have been in  re fe rence to  the  

corpo ra te  p lan .   

CHAIRPERSON:    Ja ,  there to  you sa id  you were  no t  aware  

tha t  there  was no agreement  because tha t  was somebody  

e lse 's  respons ib i l i t y  to  make su re  i t  was in  p lace  but  you  
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were  under  the  impress ion  tha t  was in  p lace ,  is  tha t  r igh t?  

MR SINGH:    Tha t  i s  cor rec t ,  s i r.   

CHAIRPERSON:    Yes,  he r  and I  th ink  tha t  one,  the  

meet ings went  on  fo r  someth ing  l i ke  four  o r  f i ve  months  I  

th ink  we sa id .  

MR SINGH:    Tha t  i s  cor rec t ,  s i r.   

CHAIRPERSON:    Ja ,  here  the  meet ings tha t  Mr  Se leka  

ta lk ing  about  wou ld  have gone on fo r  how long w i thout  

there  be ing  a  con t rac t?   

MR SINGH:    Mr  Cha i r,  these -  jus t  the  contex t  beh ind  10 

these meet ings.   

CHAIRPERSON:    Ja .  

MR SINGH:    Mr  Cha i r,  these  meet ings occur red  as  a  

consequence o f  the  agreement .  

CHAIRPERSON:    As  the  consequence o f?  

MR SINGH:    As  a  consequence o f  the  agreement .   So the  

agreement  env i saged…[ in tervene]  

CHAIRPERSON:    Yes,  bu t  i f  there  was no ag reement ,  i t  

cou ld  no t  be  as  a  consequence o f  the  agreement .   

MR SINGH:    Tha t  i s  f rom my perspect ive ,  Mr  Cha i r.  20 

CHAIRPERSON:    You unders tood there  was an agreement .  

MR SINGH:    I  unders tood as  I  sa id ,  the  f i rs t  t ime tha t  I  

unders tood tha t  Dr  Weiss  had backdated h is  ag reement ,  

and tha t  he  was presented w i th  an  agreement  f rom Eskom,  

as  he  says in  September  or  so  was the  f i rs t  t ime tha t  I  
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knew tha t  was when he tes t i f ied ,  I  have no p r io r  knowledge  

o f  tha t .   

 So,  fo r  a l l  in ten ts  o f  purpose,  I  was g iven to  

unders tand tha t  the  S teer  Co meet ings was a  consequence 

o f  the  cont rac t .   In  te rms o f  the  purpose o f  the  meet ing ,  

the  pu rpose o f  the  meet ing  was to  bas i ca l l y  p rov ide  

opera t iona l  overs igh t  in  te rms o f  the  actua l  work  tha t  was  

be ing  done,  v is -a -v is ,  the  cont rac t .  

CHAIRPERSON:    Yes,  bu t  go ing  –  le t  us  go  back to  my 

quest ion .  10 

MR SINGH:    Yes.  

CHAIRPERSON:    Under  th is  agreement ,  wh ich  you  thought  

ex i s ted  a t  the  t ime,  wh ich  you now accept ,  I  th ink ,  d id  no t  

ex i s t  a t  the  t ime.   A t  the  meet ings tha t  you a t tended,  wou ld  

have gone on fo r  how long?  

MR SINGH:    You mean in  te rms o f  hours?   

CHAIRPERSON:    No,  no ,  in  te rms o f  over  a  month ,  two 

months ,  th ree  months .  

MR SINGH:    No,  they were  I  th ink  i t  las ted  un t i l  August .  

CHAIRPERSON:    So  tha t  wou ld  have -   f rom about  20 

January?  

MR SINGH:    No,  you had February,  there  was one in  

February,  there  was one in  March.  

CHAIRPERSON:    Ja ,  bu t  they were  they month ly,  more  or  

less?  
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MR SINGH:    I  th ink  i t  cou ld  have been more  or  less  

month ly.   

CHAIRPERSON:    More  or  less ,  ja .  

MR SINGH:    Bu t  i t  was ca l led  as  and when  i t  was 

acqu i red .  

CHAIRPERSON:    And th roughout  tha t  per iods,  you thought  

there  was an agreement  bu t  you had never  seen i t .  

MR SINGH:     That  i s  cor rec t .  

CHAIRPERSON:    And you never  asked fo r  i t?  

MR SINGH:    No,  s i r.  10 

CHAIRPERSON:    And you were  the  most  sen io r  person in  

those meet ings?  

MR SINGH:    O ther  than Mr  Matshe la  Koko and the  group 

execut ives .  

CHAIRPERSON:    Ja ,  was he sen ior  to  you?  

MR SINGH:    Sor ry?  

CHAIRPERSON:    Was he sen io r  to  you,  Mr  Koko?  

MR SINGH:    We were  a l l  I  guess on  the  same leve ls .  

CHAIRPERSON:    Okay,  you were  a l l  on  the  same leve ls ,  

okay a l r igh t .   So you were  one o f  the  sen ior  peop le  here .   20 

You see tha t  i s  par t  o f  d i f f i cu l t y,  i t  i s  the  same d i f f i cu l t y  I  

expressed in  regard  to  the  corpora te  p lan .   

You know,  i t  i s  jus t  d i f f i cu l t  fo r  me to  unders tand,  

how you be ing  an accountant  -  and i f  i t  was a  lawyer,  I  

wou ld  say the  same th ing .   But  maybe I  do  no t  need to  
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re fe r  to  the  pro fess ion ,  maybe jus t  a  sen ior  manager  o r  

anybody how you  cou ld  over  a  number  o f  months ,  take  par t  

in  meet ings,  wh ich  a re  supposed  to  be  he ld  in  te rms o f  

some cont rac ts ,  w i thout  eve r  see ing  the  cont rac t .  

And ye t  the  mee t ings are  supposed to  be  he ld  in  

pursu i t  o f  p rov is ions o f  the  cont rac t  o r  to  t ry  and advance  

the  work  done in  te rms o f  the  cont rac t .    That  seems qu i te  

s t range to  me,  because I  wou ld  imag ine  tha t  I  am tak ing  

you back to  the  corpo ra te  p lan ,  because the re  you were  

the  most  sen io r,  you ag reed.   Tha t  you were  supposed to  10 

g ive  gu idance to  those who are  j un io r  to  you in  te rms o f  

what  shou ld  be  done in  te rms o f  th is  cont rac t  o r  what  

pos i t ion  shou ld  we take.   How do you g ive  tha t  gu idance  

w i thout  hav ing  seen the  cont rac t ,  in  te rms o f  th is  one,  too?  

Even i f  there  were  o ther  execut ives  who are  a t  the  

same leve l  as  you,  I  wou ld  expec t  a l l  o f  you to  a t  leas t ,  

have seen the  cont rac t .   Even i f  there  was somebody e lse  

who is  respons ib le  fo r  the  de ta i l s ,  to  have seen the  

cont rac t ,  and fami l ia r i sed yourse l f  w i th  th is  p rov i s ions,  

because I  am not  sure  how you can engage  in  any 20 

mean ing fu l ,  ser ious d iscuss ion  and be par t  o f  ser ious  

dec is ions be ing  taken,  supposed ly,  in  te rms o f  a  cont rac t  

o r  to  advance cer ta in  p ro jec ts  under  the  cont rac t  when you 

have never  even  seen the  cont rac t .   That  tha t  i s  where  I  

have some d i f f i cu l t y,  do  you want  to  say someth ing?  
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MR SINGH:    Yes,  Mr  Cha i r  I  th ink  Mr  Cha i r  in  

o rgan isa t ions,  I  guess,  no t  I  guess you have to  p lace  

re l iance on ind i v idua ls  w i th in  an  organ isa t ions tha t  a re  

requ i red  to  per fo rm cer ta in  funct i ons.  And as  I  have read 

out  to  you,  p rev ious ly,  Mr  Govender  and Mr  Mabe lane were  

the  de legated,  th rough the  de legated consent  fo rm were  

the  ind iv idua ls  tha t  were  manda ted to  unders tand the  

prov is ions o f  the  cont rac t  and g i ve  e f fec t  there to .  

In  te rms o f  the  ro le  tha t  the  CFO p lay,  the  ro le  tha t  

CFO p lay  was to  ensure  tha t  the  in i t ia t i ves  tha t  the  CFO 10 

agree to  was imp lemented,  i t  rea l i sed the re  is  cer ta in  

va lue .  And i f  Eskom and McKinsey  agreed tha t  those,  tha t  

tha t  va lue  was rea l i sed,  th rough  the  process tha t  was  

es tab l i shed between McKinsey and Eskom then the  CFO 

acted as  a  body,  as  a  coord ina t ing  body re la t ing  to  those 

in i t ia t i ves .  

CHAIRPERSON:    So  are  you say ing  to  me,  as  fa r  as  you 

are  concerned,  i t  i s  in  o rder  fo r  somebody a t  the  leve l  o f  

CFO of  an  organ isa t ion  such as Eskom to  take  par t  in  a 

s t ruc ture ,  I  am ta lk ing  about  the  S teer ing  Commi t tee ,  wh ich  20 

is  supposed to  be  a  s t ruc ture  es tab l i shed in  te rms o f  

cer ta in  cont rac ts ,  o r  to  advance the  pro jec t  o f  the  cont rac t  

over  qu i te  some t ime w i thout  ever  say ing ,  le t  me see th is  

cont rac t  under  wh ich  we a re  work ing .   

Because the  s t ruc ture ,  wh ich  you  are  par t  o f  you  
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say  you unders tood i t  to  be  there ,  tha t  b inds the  pro jec t  

under  the  cont rac t  o r  whatever  the  pro jec t  was.   So you,  

you say  i t  i s  in  o rder  fo r  somebody  a t  the  leve l  o f  CFO,  and 

take  over  s ix  months  or  whatever  the  number  o f  months  

f rom February  to  August ,  w i thout  rea l l y  ever  hav ing  sa id ,  I  

need to  see th is  cont rac t ,  under  wh ich  we a re  work ing .  

MR SINGH:    Mr  Cha i r,  when you are  dea l ing  w i th  the  leve l  

o f  ind iv idua ls  as  Mr  Govender  and  Mr  Mabe lane who were  

genera l  managers  in  the i r  own r i gh t  a t  Eskom one wou ld  

p lace an ino rd ina te  amount  o f  re l iance on the  fac t  tha t  10 

what  you are  requested to  do  is  a  cont rac t  tha t  they are  

manag ing .  

CHAIRPERSON:    Was there  one o f  them who repor ted  to  

you?  

MR SINGH:    Sor ry,  s i r.   

CHAIRPERSON:    Was there  one o f  them who repor ted  to  

you or  no t  rea l l y?  

MR SINGH:    No,  s i r.  

CHAIRPERSON:    No,  Mr  Se leka,  I  see we are  a t  seven 

minutes  to  e igh t  bu t  you might  have one or  two quest ions.  20 

ADV SELEKA SC:    Yes,  Mr  S ingh,  you shou ld  te l l  the 

Cha i rperson tha t  you were  the  Cha i rman o f  the  S teer ing  

Commi t tee .  

MR SINGH:    S i r,  I  was the  Cha i rman o f  the  S teer ing  

Commi t tee .   
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ADV SELEKA SC:    Yes,  and then…[ in tervene]  

CHAIRPERSON:    Yes,  tha t  makes i t  even more  

as tound ing .   How does the  Cha i rman,  cha i r  a  s t ruc ture  tha t  

i s  based on a  ce r ta in  document ,  and ye t  he  has never  seen 

tha t  document?  

MR SINGH:    Mr  Cha i r,  tha t  i s  the  reason why the  S teer  Co  

s tar ted  w i th  Mr  Govender  g iv ing  an  overv iew o f  what  the  

document  ac tua l l y  en ta i l ed  and McKinsey was pa r t  o f  th is  

a t  the  t ime.  

CHAIRPERSON:    Ja ,  I  can te l l  you  Mr  S ingh I  wou ld  never  10 

Cha i r  any s t ruc tu re  wh ich  is  based on a  ce r ta in  document  

w i thout  hav ing  read tha t  document  because what  your  

who le  mandate ,  I  suppose is  supposed to  come f rom tha t  

document ,  i sn ' t  i t?  

MR SINGH:    Wel l  Mr  Cha i r,  the  S teer  Co i t se l f  had a  

mandate .  

CHAIRPERSON:    Hmm? 

MR SINGH:    The  S teer  Co i t se l f  had a  mandate .  

CHAIRPERSON:    Where  d id  i t  der ive  i t  f rom,  no t  f rom the  

cont rac t?   Where  d id  i t  der ive  i t s  mandate  f rom? 20 

MR SINGH:    I  wou ld  have to  check the  mandate ,  I  am 

aware  tha t  had a  mandate ,  bu t  I  have not  seen i t .  

CHAIRPERSON:    Bu t  am I  r igh t  to  say your  ev idence i s  

tha t  S teer  &  Co was es tab l i shed in  te rms o f  the  cont rac t  as  

fa r  as  you unders tood a t  the  t ime? 
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MR SINGH:    Yes,  s i r.  

CHAIRPERSON:    Yes,  Mr  Se leka.  

ADV SELEKA SC:    Cha i r  le t  us  -  we can proceed 

tomorrow Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t  le t  us  ad journ  we w i l l  

p roceed tomorrow but  be fore  or  when I  ad journ ,  I  wou ld  

l i ke  to  see both  counse ls  fo r  the  lega l  teams.  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:     We ad jou rn .  

REGISTRAR:   Al l  r i se .  10 

INQUIRY ADJOURNS TO 26 MARCH 2021  


