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PROCEEDINGS RESUME ON 23 MARCH 2021  

CHAIRPERSON:    Good morn ing  Mr  Frank l in ,  good morn ing  

everybody.  

ADV FRANKLIN SC:   Good morn ing  Cha i r.  Cha i r  th is  

morn ing… 

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   The commiss ion  w i l l  hea r  ev idence o f  

the  –  concern ing  the  South  A f r i can Revenue Serv i ces  

SARS as pa r t  o f  the  s ta te  capture  pro jec t .   Before  I  ou t l ine  

the  ev idence and the  issues to  be  t raversed there  a re  10 

var ious o f  my lea rned f r iends in  a t tendance and perhaps i t  

m igh t  be  conven ien t  fo r  them to  p lace themse lves on  

record  be fo re  I  p roceed w i th  an  open ing  address.  

CHAIRPERSON:   Yes they may do  so  f rom where  they are  

i f  the  m icrophones are  work ing  where  they are  o the rwise  i f  

they  are  no t  work ing  they can approach the  pod ium which  

w i l l  need to  be  san i t i sed  before  they ge t  there .  

ADV GOODMAN:  Thank you Cha i r  I sabe l  Goodman I  

appear  fo r  BAIN.   I  am led  by  Mr  Cockre l l  who is  ava i lab le  

on  Zoom.  20 

CHAIRPERSON:   Yes.  

ADV GOODMAN:   And we are  ins t ruc ted  by  Mr  Bernste in  o f  

Baker  McKenz ie .  

CHAIRPERSON:   Yes thank you.   Good morn ing  Mr  

Cockre l l .  I  th ink  he  cannot  hear  me .  
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ADV COCKRELL SC:   Morn ing  Cha i r  –  Yes morn ing  Cha i r  

sor ry.  

CHAIRPERSON:   Yes.   Thank you.   Yes.  

ADV MBYISE:    Good morn ing  Cha i r  my name is… 

ADV COCKRELL SC:   ( Inaud ib le )  I  ac t  fo r  BA IN and 

Company –  we ac t  fo r  BAIN and Company South  A f r i ca  

( inaud ib le )  thank you Cha i r.  

CHAIRPERSON:   Thank you.   There  is  someth ing  wrong 

w i th  how every th ing  comes ac ross when you speak.   The 

techn ic ians w i l l  t ry  and a t tend to  tha t .   Yes.  10 

ADV MBYISE:    Good morn ing  Cha i r  my name is  … 

CHAIRPERSON:   Good morn ing .  

ADV MBYISE:    Zane le  Mby ise  I  appear  on  beha l f  o f  Mr  

A tho l  Wi l l iams.  

CHAIRPERSON:   Thank you.   Thank you.   Okay a l r igh t .  

ADV DU PLESSIS:   Good morn ing .  

CHAIRPERSON:   Oh there  is  somebody e l se  yes.  

ADV DU PLESSIS:    Thank you.   Good morn ing  Cha i r.    

CHAIRPERSON:   Good morn ing .  

ADV DU PLESSIS:   I  am Max  Du P less i s  and I  am 20 

appear ing  on  beha l f  o f  Mr  S ipho Maseko and Jabu  Mabuza 

I  am ins t ruc ted  by  Nor tons Incorpora ted  and  I  am 

accompanied by  my a t to rney Leago Mathabathe s i t t ing  next  

to  me.  

CHAIRPERSON:   Thank you Mr  Du P less i s .   Okay le t  them 
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san i t i se  be fore  you go there .   Jus t  wa i t  somebody w i l l  

san i t i se  f i rs t .    

ADV ZWANE:   Thank you.   Good morn ing  Cha i r.   

CHAIRPERSON:   Good morn ing .  

ADV ZWANE:    I  am sor ry  I  had to  come down my mic  i s  

no t  work ing .  

CHAIRPERSON:   No,  no ,  no  tha t  i s  f ine .  

ADV ZWANE:  My name is  Ndumiso Zwane  I  am 

rep resent ing  Messrs  Makarapo lo  and Mi l l ion  Mbatha the  

employees o f  SARS.  10 

CHAIRPERSON:   Okay thank you.  

ADV ZWANE:    Thank you.  

CHAIRPERSON:   Thank you.    Okay Mr  Frank l i n  un less 

there  is  s t i l l  somebody e lse  I  th ink  we have exhausted the  

l i s t .  

ADV FRANKLIN SC:   Thank you Cha i r.   I f  I  may then 

proceed to  ou t l ine  the  program for  the  next  th ree  days.  

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   That  i s  today is  the  23 r d ,  the  24 t h  and 

the  25 t h  March.  20 

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   As  I  ind i ca ted  to  the  Cha i r  t h is  week  

the  commiss ion  w i l l  hear  ev idence regard ing  the  South 

A f r i can Revenue  Serv ices  and in  our  content ion  and the  

SARS ev idence is  cent ra l  to  the  commiss ion ’s  mandate  to  
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inqu i re  in to  a l loca t ions o f  s ta te  capture .    

 SARS has fea tu red p rominent ly  in  a l legat ions o f  

s ta te  capture  and i t  w i l l  be  contended tha t  the  ac tors  in  

quest ion  weakened and misd i rec ted  opera t ions o f  SARS 

par t i cu la r l y  i t s  compl iance funct ions,  render ing  i t  less  

e f fec t i ve  and a l l  f o r  un lawfu l  purposes and accord ing ly  the  

SARS ev idence  fa l l s  square l y  w i th in  the  commiss ion ’s  

Terms o f  Refe rence.    

 A par t i cu la r  fea tu re  o f  the  SARS ev idence Cha i r  i s  

i t s  connect ion  w i th  the  so  ca l led  Nugent  Commiss ion  as  the  10 

Cha i r  w i l l  be  aware  the  Commiss ion  o f  Inqu i ry  in to  tax  

admin is t ra t ion  and governance  by  the  South  A f r i can 

Revenue Serv i ces  known co l loqu ia l l y  as  the  Nugent  

Commiss ion  opera ted  under  Terms o f  Reference pub l i shed  

on the  18 t h  o f  June 2018 and the  commiss ion  was requ i red  

to  inqu i re  in to  make f ind ings on  and repor t  and make  

rep resenta t ions concern ing  18  spec i f i c  i ssues.  

 Cha i r  there  is  an  over lap  be tween  the  work  o f  tha t  

commiss ion  and  the  present  commiss ion .   The  Nugent  

Commiss ion  focussed on i r regu lar i t ies  a t  SARS inc lud ing  20 

what  i t  found was the  se izure  o f  SARS by Mr  Tom Moyane  

and o thers  wh i ls t  on  the  o ther  hand th is  commiss ion  is  o f  

course  invest iga t ing  s ta te  capture  o f  pub l i c  en t i t ies  

inc lud ing  SARS.  

 So the  cent ra l  quest ion  to  be  answered by  the  s ta te  
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cap ture  commiss ion  fe l l  ou ts ide  o f  the  scope  o f  the  Nugent  

Commiss ion  re ferences  

 To  dete rmine the  cor rec t  gu id ing  d iv id ing  l ine  

be tween what  i s  a  permiss ib le  top ic  o f  inqu i ry  fo r  th is  

commiss ion  and what  i s  no t  because i t  has  a l ready been  

dea l t  w i th  i t  i s  necessary  to  cons ider  b r i e f l y  what  was  

invest iga ted  and found in  the  Nugent  Repor t .  

 And in  the  f ina l  repor t  the  Nugent  Commiss ion  made  

the  fo l low ing overarch ing  f ind ings.  

 The f i rs t  was tha t  there  had been a  mass ive  fa i lu re  10 

o f  in tegr i t y  and governance a t  SARS demonst ra ted  by  what  

SARS once was and what  i t  has  become.   That  s ta te  o f  

a f fa i rs  so  i t  was found was brought  about  by  the  reck less  

m ismanagement  o f  SARS on the  par t  o f  the  fo rmer  

Commiss ioner  Mr  Moyane.  

 What  occur red  a t  SARS sa id  the  Nugent  

Commiss ion  was inev i tab le  the  moment  Mr  Moyane se t  foo t  

there  because he d ismant led  the  e lements  o f  governance  

one by  one and tha t  was desc r ibed by  the  Nugent  

Commiss ion  as  se iz ing  cont ro l  o f  SARS as i f  i t  was h is  to  20 

have.  

 Fur thermore  the  fa i lu re  o f  good  governance was 

mani fes t  in te r  a l ia  f rom the  fac t  tha t  sen ior  management  

was dr iven out  o f  o r  marg ina l i sed a t  SARS.   Sen ior  

management  appo in ted  by  Mr  Moyane were  s imp ly  
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compl ian t  and neg lec ted  the i r  overs igh t  funct ion .   The 

deve lopment  o f  SARS’ soph is t i ca ted  in fo rmat ion  

techno logy sys tems was summar i l y  ha l ted .   The 

organ isa t iona l  s t ruc ture  o f  SARS tha t  p rov ided overs igh t  

was pu l led  apar t .   The scent  was s tamped out  by  ins t i l l i ng  

d is t rus t  and fea r.   Accountab i l i t y  to  o the r  s ta te  au thor i t ies  

was def ied  and capac i ty  fo r  invest iga t ing  co r rup t ion  was  

d isab led  and then f ina l l y  ins tead o f  fos ter ing  a  c l imate  and 

a  cu l tu re  o f  hea l t hy  descent  the  Nugent  Commiss ion  found 

tha t  Mr  Moyane engendered a  cu l tu re  o f  fear  and  10 

in t im ida t ion  and there  was a  purg ing  o f  competent  o f f i c ia ls .  

 Now Cha i r  I  have  no doubt  tha t  th is  commiss ion  has  

no  des i re  to  repeat  the  work  o f  the  Nugent  Commiss ion  no r  

does th is  commiss ion  seek to  re -en ter  the  f ray  on  the  same 

bas is .   In  the  absence o f  any jud ic ia l  rev iew o f  the  Nugent  

Commiss ion ’s  Repor t  those f ind ings o f  cou rse  s tand  and no 

ev idence in  cont rad i c t ion  o f  any  such f ind ing  we wou ld  

submi t  shou ld  be  admi t ted .  

 Whi le  the  remi t  o f  tha t  repor t  was w ide  the re  a re  

cer ta in  i ssues wh ich  were  no t  invest iga ted  by  Judge  20 

Nugent  and wh ich  are  now the  focus o f  th is  commiss ion ’s  

work  in  re la t ion  to  SARS.  

 And mat te rs  concern ing  SARS which  were  no t  w i th in  

the  remi t  o f  the  Nugent  Commiss ion ’s  work  or  in  respect  o f  

wh ich  ev idence was not  led  and wh ich  are  re levant  to  th is  
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commiss ion ’s  inqu i ry  w i l l  p roper ly  fo rm the  sub jec t  mat te r  

o f  tes t imony th is  week.  

 And so  Cha i r  the  focus w i l l  be  on  the  consu l t ing  

company Ba in ’s  ac t ions in  connect ion  w i th  SARS and Cha i r  

w i l l  reca l l  tha t  the  Nugent  Commiss ion  conc luded tha t  Ba in  

had not  to ld  the  fu l l  s to ry.  

 Second ly  there  w i l l  be  an  emphas is  on  Mr  Moyane ’s  

ro le  in  SARS and  i t  w i l l  be  reco l lec ted  tha t  Mr  Moyane d id  

no t  g ive  ev idence  before  the  Nugent  Commiss ion .  

 And then th i rd l y  ev idence o f  the  impact  o f  the  10 

capture  o f  SARS upon the  ins t i tu t ion .  

 And so  Cha i r  wh i l s t  the  Nugent  Repor t  makes 

deta i led  f ind ings  as  to  the  ins t i tu t iona l  d ismant l ing  o f  

SARS th is  commiss ion ’s  mandate  requ i res  tha t  the  

s t ra teg ic  s ign i f i cance o f  th is  capture  o f  SARS be  

contex tua l i sed w i th in  the  b ig  p ic tu re  o f  the  s ta te  capture  

inqu i ry.  

 I f  I  cou ld  br ie f l y  then jus t  h igh l igh t  fo r  the  

commiss ion  the  –  the  pa t te rns  and processes o f  s ta te  

capture  and where  the  ev idence tha t  w i l l  be  led  f i t s  in .  20 

 The Nugent  Commiss ion ’s  f ind ings and the  ev idence  

led  showed tha t  the  repurpos ing  o f  SARS fo l lowed fami l ia r  

pa t te rns  and processes o f  s ta te  capture  tha t  have been  

observed in  o the r  s ta te  ins t i tu t ions .   And SARS o f fe rs  we  

wou ld  submi t  one o f  the  c leares t  demonst ra t ions  o f  th is  
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pa t te rn  o f  repurpos ing  observed  in  o ther  s ta te  owned  

ent i t ies  and s ta te  ins t i tu t ions .  

 And th is  inc ludes so  the  ev idence w i l l  show the  

co l lus ion  be tween SARS,  the  execut ive  and Ba in  w i th  a 

p lanned and coord ina ted  agenda in  re la t ion  to  SARS wel l  

in  advance o f  e i ther  Ba in  or  Mr  Moyane ’s  appo in tment .  

 Second ly  the  pu rg ing  o f  competen t  top  o f f i c ia ls  and  

the  c l imate  o f  fea r.  

 Th i rd l y  the  s t ra teg ic  pos i t ion ing  o f  compl ian t  

ind iv idua ls  and  10 

 Four th ly  the  res t ruc tu r ing  and de l i bera te  weaken ing  

o f  ins t i tu t iona l  funct ions and a l l  o f  those are  common 

fea tures  wh ich  th is  commiss ion  has heard  in  re la t ion  to  

o ther  ins t i tu t ions .  

 In  add i t ion  we w i l l  in tend tha t  the  ev idence to  be  

led  bears  ou t  the  pa t te rn  o f  p rocurement  i r regu lar i t ies  

wh ich  have so  fa r  loomed la rge  in  the  ev idence heard  by  

th is  commiss ion  and tha t  wou ld  i nc lude the  co l lus ion  and 

the  award  o f  a  cont rac t .   The i r regu la r  use  o f  conf inement  

and condonat ion  to  avo id  open compet i t ion ,  t ransparency 20 

and scru t iny  and  th i rd ly  the  use o f  consu l tan ts  tha t  jus t i f y  

changes tha t  were  rea l l y  on l y  necessary  to  repurpose  

SARS.  

 Cha i r  the  w i tnesses tha t  w i l l  be  heard  th is  week are  

as  fo l lows:  



23 MARCH 2021 – DAY 366 
 

Page 11 of 362 
 

 F i r s t l y  today the  commiss ion  w i l l  hear  f rom Mr  A tho l  

Wi l l iams who is  a  fo rmer  Ba in  and Company employee.  

 Second ly  tomorrow we wi l l  hea r  f rom Mr  V lok  

Symington who is  a  sen ior  employee o f  SARS.  

 Th i rd l y  Mr  Johan Van Loggerenberg  who was a  

fo rmer  SARS emp loyee.  

 And then f ina l l y  on  the  25 t h  f rom Mr  Tom Moyane  

the  fo rmer  commiss ioner  o f  SARS.  

 And then Cha i r  an  ar rangement  has a lso  been made  

tha t  Mr  Moyane  w i l l  conc lude h is  c ross-examina t ion  o f  10 

Min is te r  Gordhan  in  an  even ing  sess ion  wh ich  has been se t  

fo r  today the  23 r d  March.  

 I f  I  may then br ie f l y  take  the  commiss ion  to  the  

essence o f  the  ev idence tha t  w i l l  be  led .   In  re la t ion  to  Mr  

A tho l  Wi l l iams a  I  have ind i ca ted  he was a  Ba in  and  

Company employee.   He was employed in  var ious ro les .   

The ones we are  in te res ted  i n  fo r  purposes  o f  the  

commiss ion  today are  f i rs t l y  tha t  he  was engaged as  an  

independent  consu l tan t  f rom September  o f  2018 to  

December  2018 to  oversee an invest iga t ion  tha t  had been 20 

commiss ioned by  Ba in  in to  the  award  o f  the  cont rac t  w i th  

SARS and the  work  wh ich  i t  d id  a t  SARS.  

 Then f rom January  o f  2019 unt i l  May o f  2019 he  

was employed as  an  independent  adv isor  to  deve lop  a  so  

ca l led  remedy p lan  fo r  Ba in .  
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 Then th i rd ly  f rom May o f  2019 to  August  2019 he 

was employed on  a  par t - t ime bas is  as  a  par tner  serv ing  on  

the  Ba in  A f r i ca  Overs igh t  Board .  

 And then four th ly  he  res igned a t  the  end o f  August  

o f  2019 because  he was on the  v iew tha t  Ba in  had not  

been t ransparent  w i th  h im and the  South  A f r i can  

author i t ies  regard ing  the i r  invest iga t ion  in to  what  

happened a t  SARS under  the i r  tenure .  

 And he made var ious med ia  s ta tements  in  2019 tha t  

Ba in  was w i thho ld ing  in fo rmat ion  about  the  res t ruc tur ing  a t  10 

SARS and the i r  work  a t  SARS.  

 Mr  Wi l l iams was approached by  th is  commiss ion  fo r  

an  in te rv iew wh ich  was he ld  and pu rsuant  to  tha t  a  

summons was issued aga ins t  h im to  produce books and 

documents  wh ich  he  d id  and subsequent ly  he  fu rn ished the  

commiss ion  w i th  an  a f f idav i t  da ted  the  23 r d  Ju ly  2020 and 

annexures there to  and tha t  w i l l  fo rm the  bas is  o f  the 

tes t imony tha t  i s  to  be  produced today.  

 Cha i r  you a re  aware  tha t  Ba in  launched an 

app l i ca t ion  wh ich  is  to  be  found in  f i le  SE2 44/2020 .   In  i t  20 

they app l ied  fo r  l eave to  c ross-examine Mr  Wi l l iams,  leave  

to  make ora l  and wr i t ten  submiss ions to  the  commiss ion  

and then a l so  an  order  tha t  conf ident ia l i t y.  

CHAIRPERSON:   Jus t  –  jus t  one second Mr  Frank l in .   Yes  

you may cont inue .  
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ADV FRANKLIN SC:   Thank you.   Cha i r  the  –  the  

app l i ca t ion  asked  fo r  var ious re l ie f  as  I  have sa id  and the  

th i rd  p rayer  was  tha t  conf ident ia l i t y  be  main ta ined ove r  

cer ta in  por t ions  o f  Mr  Wi l l iams ’ a f f idav i t  and i t s  annexures  

and fo r  those to  be  w i thhe ld  f rom pub l ic  d i sc losure .  

 I  am happy to  say Cha i r  tha t  in  d iscuss ions w i th  my  

learned  f r iend Mr  Cockre l l  we have managed to  nar row the  

ambi t  o f  tha t  app l i ca t ion  cons iderab ly.   You w i l l  have seen  

tha t  there  was an annexure  X  wh ich  was updated and tha t  

had var ious ca tegor ies  and in  re la t ion  to  each o f  those 10 

ca tegor ies  Ba in  had or ig ina l l y  asked tha t  the  ev idence be 

kept  conf ident ia l .  

 In  re la t ion  to  the  f i rs t  o f  those sect ions so  ca l led  

sens i t i ve  persona l  in fo rmat ion  regard ing  wh is t le  b lowers  i t  

has  been agreed  tha t  the  persona l  de ta i l s  o f  two persons 

who are  re fer red  to  in  the  a f f idav i t  w i l l  be  redacted and not  

re fe r red  to  in  re la t ion  to  the  o ther  two peop le  Mr  Wi l l iams 

w i l l  say  tha t  he  has been g iven  spec i f i c  pe rmiss ion  by  

those peop le  to  revea l  the i r  ident i t ies .   So tha t  has been 

dea l t  w i th .  20 

 In  re la t ion  to  the  ca tegory  o f  so  ca l led  lega l l y  

p r iv i leged mate r ia ls  and in fo rmat ion  inc luded in  the 

a f f idav i t  there  was a  re la t i ve ly  long l i s t  I  unders tand tha t  

Ba in  w i l l  pers is t  and p lace on record  tha t  they s t i l l  regard  

cer ta in  o f  the  i n fo rmat ion  to  be  led  as  pr iv i leged and  
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con f ident ia l  bu t  they do  not  seek any re l ie f  in  re la t ion  

there to  and Mr  Cockre l l  w i l l  no  doubt  ou t l ine  tha t  fo r  the  

commiss ion .  

 Then in  re la t ion  to  the  so  ca l led  commerc ia l l y  

conf ident ia l  in fo rmat ion  tha t  too  fa l l s  w i th in  the  same ambi t  

o f  the  agreement  i .e .  a l though i t  i s  ma in ta ined tha t  i t  is  

commerc ia l l y  sens i t i ve  and no re l ie f  w i l l  be  sought  in  

re la t ion  to  tha t .  

 And the  f ina l  ca tegory  was invest iga t ions by  fo re ign  

regu la tory  and o ther  bod ies  re fe r red  to  in  Mr  Wi l l iams’ 10 

a f f idav i t  and the  approach o f  the  commiss ion  is  tha t  there  

is  no  reason no t  to  re fe r  to  those in  invest iga t i ons.   I  

unders tand tha t  Ba in  w i l l  con tend  tha t  they ought  no t  to  be  

re fer red  to  bu t  there  i s  no  spec i f i c  re l ie f  tha t  i s  sought  in  

re la t ion  the re to .   

 And then tha t  rea l l y  dea ls  w i th  the  app l i ca t ion  in  i t s  

to ta l i t y  and the  Cha i r  has ind ica ted  to  –  to  Ba in  v ia  the  

secre tar ia t  tha t  the  app l i ca t ion  fo r  leave to  c ross-examine 

and to  make o ra l  and wr i t ten  submiss ions w i l l  be  dea l t  w i th  

in  due course  on a  da te  to  be  a r ranged by  the  commiss ion .  20 

 The –  the  so le  remain ing  issue then regard ing  Ba in  

and what  i t  requ i res  i s  a  request  wh ich  was d i rec ted  to  the  

commiss ion  in  a  le t te r  da ted  the  26 t h  o f  November  2020 in  

wh ich  i t  seeks  permiss ion  f rom the  commiss ion  tha t  

a f f idav i t s  wou ld  se t  ou t  i t s  vers ion  o f  events  concern ing  i t s  
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ro le  a t  SARS be pub l i c ised by  some or  o ther  means a t  the  

same t ime as  Mr  Wi l l iams’ tes t imony is  up loaded onto  the  

commiss ion ’s  webs i te .  

 I  unders tand Mr  Cockre l l  w i l l  mot iva te  tha t  

par t i cu la r  reques t  and the  approach o f  the  lega l  team i s  

tha t  there  is  no  bas i s  to  exceed to  –  to  tha t  request .  

 So tha t  i s  the  pos i t ion  in  re la t ion  to  Mr  Wi l l iams and 

the  Ba in  app l i ca t ion .    

 There  have been va r ious o ther  responses to  Mr  

Wi l l iams’ a f f idav i t  and there  have  been le t te rs  wh ich  have 10 

been rece ived as  we l l  as  a f f idav i t s  wh ich  have been f i led  

and app l i ca t ions  fo r  –  to  c ross-examine.   I  need not  go  

th rough a l l  o f  those.   They are  co l l ec ted  togethe r  in  one o f  

the  SARS bund les  and the  rep resenta t i ves  o f  cer ta in  o f  

those pe rsons have p laced themse lves on  record .  

 P roceed ing  then to  the  second o f  the  w i tnesses who  

w i l l  g ive  ev idence th is  week tha t  is  Mr  V lok  Syming ton.   He 

is  cur ren t ly  an  employee o f  SARS and a  sen io r  lega l  

adv isor.   He  is  rep resented and tomor row the  

rep resenta t i ves  w i l l  p lace  themse lves on  record .    20 

 He was asked by  the  commiss ion  to  submi t  h imse l f  

to  an  in te rv iew in  connect ion  w i th  an  inc ident  wh ich  has 

been desc r ibed as  a  hostage inc ident  tha t  occu r red  a t  the  

SARS o f f i ces  in  October  o f  2018 and he u l t imate l y  p rov ided 

the  commiss ion  w i th  an  a f f idav i t  da ted  the  2n d  o f  November  
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2020 wh ich  w i l l  be  the  sub jec t  mat te r  and focus o f  h is  

tes t imony.  

 And consequent  upon tha t  var ious  o ther  peop le  a l so  

gave a f f idav i t s  wh ich  are  a lso  bund led  in  the  – in  the  SARS 

bund le .  

 S im i la r ly  such app l i ca t ions as  there  a re  to  c ross-

examine as  we l l  as  Mr  Symington ’s  own app l ica t ion  to  

c ross-examine var ious peop le  w i l l  be  as  I  unders tand i t  

dea l t  w i th  by  the  Cha i r  on  a  da te  se t  by  the  commiss ion .  

 The th i rd  w i tness is  Mr  Johan Van Loggerenberg  10 

who as  I  have sa id  i s  a  fo rmer  SARS employee.   He was  

a lso  approached by  the  commiss ion  regard ing  the  

commiss ion ’s  invest iga t ion  in to  compl iance un i ts  a t  SARS 

and the  fa te  o f  those un i ts  and how they have been  

a f fec ted  by  the  res t ruc tu r ing  wh ich  took p lace under  Ba in  

and Mr  Moyane and he prov ided  the  commiss ion  w i th  an  

a f f idav i t  da ted  the  11 t h  o f  November  o f  2020 wh ich  w i l l  be  

the  sub jec t  o f  the  tes t imony tha t  he  w i l l  p resent .  

 There  have been  var ious app l i ca t ions wh ich  have  

been served in  re la t ion  to  Mr  Van Loggerenberg ’s  20 

tes t imony.   We are  in  the  process  o f  a t tempt ing  to  reso lve  

those i f  we can i f  no t  then the  Cha i r  w i l l  be  asked to  hear  

and determine those app l i ca t ions.  

 Cha i r  apar t  f rom tha t  and there  are  bund les  wh ich  

have been prepared and wh ich  are  fo r  the  commiss ion .   
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Retu rn ing  then to  the  proceed ings fo r  today I  unders tand  

tha t  the  commiss ion  wou ld  f i rs t  l i ke  to  hear  Ba in ’s  requests  

and tha t  w i l l  be  done v ia  Mr  Cockre l l .   Thereaf te r  I  w i l l  l ead 

the  ev idence o f  Mr  Wi l l iams and fo l low ing tha t  in  the  

even ing  sess ion  the  cross-examina t ion  o f  Min is te r  Gordhan 

by  Mr  Moyane ’s  representa t i ves  w i l l  take  p lace.  

 So aga ins t  tha t  background Cha i r  may I  ask  tha t  we 

dea l  w i th  the  res idua l  Ba in  i ssues.  

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   And inv i te  Mr  Cockre l l  to  make h is  10 

submiss ions.  

CHAIRPERSON:   Thank you Mr  Frank l in .   Mr  Cockre l l  a re  

you ready to  address me on Ba in  … 

ADV COCKRELL SC:   Yes thank you Cha i r.    

CHAIRPERSON:   Yes you may go ahead.  

ADV COCKRELL SC:   So r ry  Cha i r  I  –  I  heard  you say 

inv i te  me to  address you and then  I  am a f ra id  i t  went  dead  

on my s ide .  I  cou ld  no t  hear  wha t  you were  inv i t ing  me to  

address you on I  apo log i se .  

CHAIRPERSON:   Oh no –  on  the  Ba in  app l i ca t ion  tha t  i s  –  20 

ja  tha t  i s  what  I  sa id .  

ADV COCKRELL SC:   Thank you  Cha i r.   Cha i r  I  w i l l  no t  

have to  de ta in  you fo r  very  long.   I  am very  gra te fu l  to  my 

learned f r i end Mr  Frank l in  fo r  tha t  very  fa i r  summary o f  

where  we a re .    
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 I  need to  address you on two issues.   I  need to  

b r ing  you up to  speed w i th  where  we a re  on  the  

conf ident ia l i t y  app l i ca t ion  and then I  need to  address you 

very  br i e f l y  on  the  app l i ca t ion  by  Ba in  in  o rder  to  pub l i sh  

i t s  own a f f idav i t s .  

 May I  address those in  tu rn?   Cha i r  you w i l l  know 

the  app l i ca t ion  by  Ba in  and Company had a  number  o f  

p raye rs  in  the  re l ie f .    

 P rayer  4  sought  re l ie f  in  re la t ion  to  conf ident ia l i t y.   

As  my learned f r iend Mr  Frank l in  po in ted  out  the re  was an  10 

annexure  to  the  no t ice  o f  mot ion  Cha i r  i t  was  a  long 

annexure ,  Annexure  X .   We – Ba in  reduced tha t  annexure  

in  the  course  o f  las t  week and in  the  course  o f  F r iday we  

have reduced i t  even fu r ther  Cha i r.   So what  has happened 

is  there  is  no  longer  any po in t  o f  contes ta t ion  be tween us  

and the  commiss ion  regard ing  the  var ious ca tegor ies  o f  

documents .  

 And Cha i r  I  need to  make i t  c lear  the  reason why 

Ba in  and Company has e f fec t i ve l y  dec ided not  to  pers is t  

w i th  tha t  app l i ca t ion  is  i t  i s  very  consc ious o f  the  fac t  tha t  20 

the  commiss ion  is  work ing  under  t ime pressure  and i t  

wants  th is  commiss ion  no t  to  fee l  tha t  i t  is  be ing  

obst ruc t ion is t  o r  t ry ing  to  obst ruc t  the  work ing  o f  the 

commiss ion .  

 And so  where  Ba in  and Company comes out  i s  th is  
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–  i s  th is  Cha i r  –  i f  you  were  to  go  to  Annexure  X  in  the 

amended ve rs ion  I  w i l l  go  th rough those ca tegor ies  ve ry  

br ie f l y  and i t  i s  la rge  in  the  l ine  w i th  what  my learned  

f r iend Mr  Frank l in  sa id .  

 Cha i r  Annexure  X  rea l l y  had four  ca tegor ies .   The 

f i rs t  ca tegory  was sent  w i th  persona l  in fo rmat ion  inc luded  

in  Mr  Wi l l iams’ a f f idav i t  and the  v iew taken by  Ba in  i s  tha t  

because those four  peop le  had no t  g iven consent  fo r  the i r  

ident i t y  to  be  d isc losed the i r  ident i t y  was there fo re  

conf ident ia l .  10 

 We are  now to ld  by  the  ev idence leader  tha t  Mr  

Wi l l iams has pe rmiss ion  f rom two o f  them and  so  the  

agreement  we have reached w i th  the  ev idence leader  Cha i r  

i s  tha t  the  ident i t y  o f  the  remain ing  two w i l l  be  anonymised  

tha t  there  is  ag reement  be tween us  in  tha t  regard  Cha i r  we 

do not  seek a  ru l i ng  f rom you.         

 Cha i r  the  second  o f  those ca tegor ies  the  pr iv i leged  

in fo rmat ion  Cha i r  I  need to  p lace  th is  on  record  you w i l l  

know tha t  Mr  Wi l l iams came in to  possess ion  o f  var ious  

documents  in  the  course  o f  h is  employment  by  Ba in  and 20 

Company and the  v iew taken by  Ba in  and Company  is  tha t  

some o f  those documents  are  pr iv i leged.    

 Cha i r  I  see my  screen has f rozen are  you s t i l l  

there?  

CHAIRPERSON:   We can s t i l l  see  you –  we can hear  you.  
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ADV COCKRELL SC:   Cha i r  –  thank –  thank you Cha i r.   

Cha i r  those documents  in  some cases came f rom the  

ex te rna l  lega l  adv isors  to  Ba in  and Company Baker  and 

McKenz ie .   In  o ther  cases they came f rom the  i n -house  

adv isors  to  Ba in  and Company.   In  many cases  those 

documents  are  co re  pr i v i leged they  are  labe l led  pr i v i leged.  

 The v iew taken by  Ba in  and Company is  tha t  those 

documents  are  p r iv i leged and remain  p r iv i leged but  Cha i r  

fo r  the  reasons I  have g iven ear l i e r  Ba in  no  longer  seeks 

any ru l ing  f rom you regard ing  the  conf ident ia l i t y  o f  those 10 

documents .   Cha i r  I  say  aga in  Ba in  and Company does not  

w ish  to  ho ld  up  the  work ings o f  th is  commiss ion  and so  i t  

has  agreed not  to  pers is t  w i th  tha t  app l i ca t ion .  

 In  shor t  we a re  so  pr i v i leged over  those documents  

bu t  Cha i r  we no longer  seek a  ru l i ng  f rom you in  re la t ion  to  

the  second ca tegory  lega l l y  p r iv i leged documents .  

 Cha i r  the  th i rd  ca tegory  commerc ia l  i s  conf ident ia l  

in fo rmat ion  aga in  Ba in  and Company has dec ided  not  to  

pers is t  w i th  tha t  app l i ca t ion .   We no longer  seek any ru l ing  

f rom you regard ing  to  the  conf ident ia l i t y  o f  those 20 

documents .  

 And Cha i r  then f ina l l y  the  four th  ca tegory  

invest iga t ions by  fo re ign  regu la tory  and o the r  bod ies .   

Cha i r  those are  a l legat ions i n  Mr  Wi l l iams’ a f f idav i t  wh ich  

re fers  to  in te rac t ion  be tween Ba in  and Company and 
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regu la tors  in  o ther  ju r i sd ic t ions .   The v iew tha t  Ba in  and 

Company took is  because those regu la tors  regarded the  

in te rac t ions as  be ing  conf ident ia l  i t  was not  w i th in  the 

power  o f  Ba in  to  wa ive  conf ident ia l i t y.   And so  we  had a  

d iscuss ion  w i th  the  ev idence leader  las t  week and we 

ascer ta ined whether  the  ev idence  leader  was comfor tab le  

e l i c i t ing  the  fac t  o f  those in te rac t i ons and the  v iew taken 

by  the  ev idence  leader  i s  tha t  the  commiss ion  had no  

d i f f i cu l t y  in  tha t  regard .  

 So Cha i r  the  –  the  pos i t ion  o f  Ba in  and Company i s  10 

i t  regards those in te rac t ions as  be ing  conf ident ia l  bu t  i t  no 

longer  asks  fo r  any re l ie f  f rom you  Cha i r.   In  o ther  words i f  

the  ev idence leader  has no  d i f f i cu l t y  e l i c i t ing  tha t  

in fo rmat ion  Ba in  and Company does not  seek any ru l ing  

f rom you regard ing  conf ident ia l i t y  in  tha t  regard .  

 And so  Cha i r  where  a l l  o f  tha t  goes is  we are  in  the  

–  may I  say  happy pos i t ion  where  no  ru l ing  is  sought  f rom 

you in  re la t ion  to  any o f  the  conf ident ia l i t y  por t ions  o f  the  

Ba in  and Company app l i ca t ion  Cha i r.  

 There  is  agreement  be tween ourse l ves and our  20 

learned f r iends Mr  Frank l in  as  to  how the  ev idence w i l l  f low 

and we do not  seek any ru l ing  f rom you.   I  s imp ly  p lace  on  

record  what  the  pos i t ion  o f  Ba in  &  Company is .    

 Cha i r,  tha t  then br ings us  to  the  second pa r t  on  

what  I  have to  address you on and  here ,  un for tunate ly,  we  
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do  seek a  ru l ing  f rom you.   Cha i r,  you w i l l  no t  f ind  i t  in  the 

Ba in  &  Company app l i ca t ion .    

 Th is  i s ,  in  fac t ,  someth ing  tha t  was conta ined in  

the  le t te r  by  Ba in  &  Company to  the  Commiss ion  on  the  

26 t h  o f  November  2020.   And Cha i r,  the  pos i t ion  is  th is .    

CHAIRPERSON :    I  am sor ry.  

ADV COCKRELL SC :    Ba in  &  Company has submi t ted  two 

a f f idav i t s  to  you.  

CHAIRPERSON :    I  am sor ry.   I  am sor ry.   Mr  Frank l in ,  do  

you have a  copy  o f  tha t  le t te r?   The le t te r  o f  November  10 

2020 tha t  Mr  Cockre l l  i s  re fe r r ing  to?  

ADV FRANKLIN SC :    Yes,  Cha i r  . . . [ in te rvenes]   

CHAIRPERSON :    Or  i s  i t  in  the  bund le  here?  

ADV FRANKLIN SC :    Yes,  Cha i r,  I  w i l l  endeavour  to  loca te  

tha t  fo r  you.  

CHAIRPERSON :    Okay a l r igh t .  

ADV FRANKLIN SC :    The le t te r. . .  

CHAIRPERSON :    Yes,  you may cont inue.  

ADV COCKRELL SC :    Yes.   Apo logy,  Cha i r.   I  cannot  re fe r  

you to  the  bund le  because I  do  no t  have i t  bu t  maybe  20 

summar ise  the  le t te r. . .   [Speaker  no t  c lear  –  d is to r t ion  in  

t ransmiss ion  present ]  

CHAIRPERSON :    Ja .  

ADV COCKRELL SC :    My learned  f r iend,  Mr  Frank l in ,  w i l l  

make i t  ava i lab le  to  you in  due course .  
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CHAIRPERSON :    H ’m.  

ADV COCKRELL SC :    Cha i r,  the  pos i t ion  is  th is .   

Mr  Wi l l iams f i led  h is  a f f idav i t ,  h is  w i tness s ta tement .   

When Ba in  &  Company app l ied  to  you fo r  var ious fo rms o f  

re l ie f ,  Ba in  & Company put  up  two a f f idav i t s .   One f rom 

Mr  Min  and one f rom Mr  Moo lman.    

 And the  d i f f i cu l t y  tha t  Ba in  &  Company now f inds  

i t se l f  i s  th is .   I t  i s  s imp ly  no t  sure  whether  i t  i s  in  a  

pos i t ion  to  pub l i sh  those two a f f idav i t s  once Mr  Wi l l iams  

commences h is  ev idence.    10 

 And Cha i r,  tha t  is  the  bas is  o f  the  re l ie f  tha t  we 

seek f rom you today.   What  Ba in  &  Company i s  ask ing  fo r  

i s ,  i s  permiss ion  f rom you tha t  i t ,  Ba in  &  Company,  can  

pub l i sh  those a f f i dav i t s .    

 My learned f r iend,  Mr  Frank l in ,  w i th  respect ,  

m isunders tood i t .   He seemed to  th ink  tha t  we were  ask ing  

you fo r  an  ins t ruc t ion  tha t  the  Commiss ion  must  pub l i sh  the  

Ba in  &  Company a f f idav i t s  bu t  tha t  i s  no t  par t  o f  ou r  re l ie f  

Cha i r.   We do not  ask  the  Commiss ion  to  do  anyth ing .    

 A l l  tha t  we ask fo r  i s  permiss ion  tha t  Ba in  &  20 

Company,  shou ld  i t  dec ide  to  do  so ,  can pub l i sh  i t s  own  

a f f idav i t s ,  the  end fo rm i t  cons ide rs  appropr ia te .    

 And Cha i r,  the  reason why we ask tha t  re l ie f  

f rom you is .   I f  one goes to  Regu la t ion  11(3) (b ) .   Cha i r,  no t  

the  laws o f  th is  Commiss ion .   These are  the  regu la t ions.   
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Regu la t ion  11(3) (b)  i s  d ra f ted ,  w i t h  respect ,  w i th  a  s l igh t ly  

obscure  fo rm.   Th is  i s  what  i t  says .  

 I t  says :  

“No person sha l l  w i thout  the  wr i t ten  permiss ion  

o f  the  cha i rpe rson:  

a )  D isseminate  any documents  

submi t ted  to  the  Commiss ion  by  any pe rson  

in  connect ion  w i th  the  inqu i ry  o r  pub l i sh  the  

content  o r  any po r t ion  o f  the  content  o f  such  

document . . . ”  10 

 So Cha i r,  what  the  regu la t ion  is  say ing  is .   No 

person sha l l  w i thout  you r  wr i t ten  permiss ion  d i sseminate  

any documents  submi t ted  to  the  Commiss ion  o r  pub l i sh  the  

contents  o f  any such documents .    

 And Cha i r,  may I  say,  the  cont ravent ion  o f  tha t  

p rov is ion  is  a  c r im ina l  o f fence in  te rms o f  Regu la t i on  12 .   

And Cha i r  . . . [ in te rvenes]   

CHAIRPERSON :    I  am sor ry.   What  . . . [ in te rvenes]   

ADV COCKRELL SC :    . . .and i t  i s  no t  jus t  i t  i s  a  

. . . [ in te rvenes]   20 

CHAIRPERSON :    Sor ry,  what  regu la t ion  is  i t  aga in?  

ADV COCKRELL SC :    Cha i r?  

CHAIRPERSON :    What  regu la t ion  is  i t  aga in?  

ADV COCKRELL SC :    Cha i r,  i t  i s  Regu la t ion  11 .  

CHAIRPERSON :    11?  
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ADV COCKRELL SC :    Regu la t ion  11(3 ) (a ) .  

CHAIRPERSON :    Oh,  okay,  okay.    

ADV COCKRELL SC :    So  Cha i r,  when one reads tha t  

regu la t ion  . . . [ in tervenes]   

CHAIRPERSON :    Yes.  

ADV COCKRELL SC :    . . . i t  i s  no t  immedia te ly  obv ious ly  

whethe r  i t  p roh ib i t s  Ba in  f rom pub l ish ing  i t s  own a f f idav i t s .   

I t  i s  a  Ba in  a f f idav i t  bu t  Ba in  submi t ted  i t  to  th is  

Commiss ion .   On one read ing  wha t  the  regu la t ion  i s  say ing  

is  tha t  Ba in  i s  p roh ib i ted  f rom d i sseminat ing  tha t  10 

document ,  i t s  own a f f idav i t  because i t  had pub l i shed i t  to  

the  Commiss ion .  

 But  Cha i r,  even i f  tha t  i s  no t  the  cor rec t  read ing  

o f  tha t  regu la t ion ,  the  d i f f i cu l t y  Ba in  wou ld  s t i l l  f i nd  i t se l f  in  

i s ,  the  Ba in  a f f idav i t  a re ,  o f  course ,  re fe r r ing  to  

Mr  Wi l l iams ’ a f f idav i t s  wh ich  a lso . . .  to  the  de f in i t ion .  

 So even i f  Regu la t ion  11(3 ) (a )  does not  p roh ib i t  

Ba in  f rom pub l ish ing  i t s  own a f f idav i t s ,  i t  wou ld  s t i l l  have  

tha t  e f fec t  in  as  much as  the  Ba in  a f f idav i t  i s  c ross -

re fer r i ng  to  Mr  Wi l l iams’ a f f idav i t .   And so  Cha i r  20 

. . . [ in te rvenes]   

CHAIRPERSON :    [ Ind is t inc t ]   

ADV COCKRELL SC :    . . .app l i ca t ion . . .  by  Ba in  

. . . [ in te rvenes]   

CHAIRPERSON :    Mr  Cockre l l ,  le t  us  jus t  t ry  and see i f  we 
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unders tand what  parag raph A says .  

ADV COCKRELL SC :    Yes.  

CHAIRPERSON :    There  are  two poss ib le  in te rpre ta t ions,  i t  

seems to  me.   There  is  no  doubt  tha t  the  proh ib i t ion  re la tes  

to  any document  submi t ted  to  the  Commiss ion .   So  Ba in ’s  

a f f idav i t ,  once i t  has  been submi t ted  to  the  Commiss ion ,  

wou ld  fa l l  under  tha t .   And then i t  says  document  by  any 

person in  connect ion  w i th  the  inqu i ry.    

 I  suspect  what  you are  say ing  is  tha t  the  

re ference to  any person is  no t  a  re ference to  a  document  10 

o f  the  pe rson who seeks to  d isseminate  the  document .   I f  

tha t  i s  what  you say.  

ADV COCKRELL SC :    Yes.  

CHAIRPERSON :    So  tha t  m ight  be  one  poss ib le  

in te rpre ta t ion .   Another  one might  be  tha t  the  proh ib i t ion  is  

in tended to  make  sure  tha t  any document  tha t  i s  submi t ted  

to  the  Commiss ion ,  even your  own  document ,  you may not  

pub l i sh  w i thout  the  wr i t ten  permiss ion  o f  the  Cha i rpe rson.  

ADV COCKRELL SC :    Yes.  

CHAIRPERSON :    Now on the  face  o f  i t  . . . [ in te rvenes]   20 

ADV COCKRELL SC :    Yes.  

CHAIRPERSON :    . . . the  in te res t  tha t  wou ld  be  sought  to  be 

pro tec ted  by  tha t  p roh ib i t ion  a re  the  in te res t  o f  the 

invest iga t ion  o f  the  Commiss ion .   So i f  tha t  i s  cor rec t  then  

there  may be d i f f i cu l t y  in  the  in te rpre ta t ion  tha t  wou ld  say:   



23 MARCH 2021 – DAY 366 
 

Page 27 of 362 
 

I  am f ree  to  pub l i sh  my own a f f idav i t s  tha t  a re  submi t ted  to  

the  Commiss ion  and I  am f ree  to  do  so  w i thout  the  wr i t ten  

permiss ion  o f  the  Commiss ion .  

 Because the  m isch ie f  tha t  i s  sought  to  be  

avo ided wou ld  be  the  same whe ther  I  am pub l ish ing  or  

d isseminat ing  my  own a f f idav i t  o r  d isseminat ing  somebody  

e lse ’s  a f f idav i t .   I  th ink  tha t  m ight  be  the  d i f f i cu l t y  w i th  tha t  

in te rpre ta t ion .  

 Whereas,  i f  you  –  i f  we adopt  the  in te rpre ta t ion  

tha t  the  re ference to  any pe rson inc ludes the  deponent  to  10 

tha t  a f f idav i t  o r  the  oa th  o f  tha t  document ,  then tha t  

in te rpre ta t ion  seeks to  make sure  tha t  any document  tha t  

has been submi t ted  to  the  Commiss ion  is  now par t  o f  the 

Commiss ion ’s  invest iga t ion .  

 And to  p ro tec t  the  invest iga t ion  o f  the  

Commiss ion ,  nobody shou ld  d isseminate  tha t  document  

w i thout  ge t t ing  the  wr i t ten  permiss ion  o f  the  Commiss ion .   I  

wou ld  be  inc l ined towards tha t  in te rp re ta t ion ,  ra ther  than  

the  one tha t  says tha t  as  long as  i t  i s  your  a f f idav i t ,  you 

can pub l i sh  i t  even i f  you had submi t ted  i t  to  the  20 

Commiss ion .  

 But  you might  have someth ing  to  d i f fe ren t  to  

advance or  you might  say  whatever  the  cor rec t  

in te rpre ta t ion  is ,  th is  i s  what  you wou ld  l i ke  to  say.  

ADV COCKRELL SC :    Yes.   Cha i r,  w i th  respect ,  f rom our  
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perspect ive  i t  does not  mat te r  wh ich  in te rp re ta t ion  is  

cor rec t .   May I  say,  w i th  respect ,  you are  en t i re l y  cor rec t  

Cha i r.   Regu la t ion  11(3 ) (a)  cou ld  be  read as  p roh ib i t ing  the  

au thor  o f  the  document  f rom pub l ish ing  h is  o r  her  own  

documents  or  i t  cou ld  be  read tha t  i t  i s  on ly  re fe r r i ng  to  a  

th i rd  person.    

 But  Cha i r,  f rom Ba in  &  Company ’s  perspect ive  i t  

rea l l y  does not  mat te r  because Ba in  &  Company has  

wr i t ten  to  you,  seek ing  your  pe rmiss ion .   So no mat te r  

whose in te rpre ta t ion  is  cor rec t ,  i t  runs to  be  on  the  r igh t  10 

s ide  o f  you Cha i r.   I f  I  can  put  i t  b lun t ly.  

CHAIRPERSON :    Yes.  

ADV COCKRELL SC :    So  no mat te r  wh ich  in te rpre ta t ion  is  

cor rec t ,  the  prov is ion  fa l l s  away i f  the  Cha i rperson g ives 

wr i t ten  pe rmiss ion .  

CHAIRPERSON :    Ja .   No,  no  . . . [ in te rvenes]   

ADV COCKRELL SC :    And tha t  is  what  Ba in  &  Company  

was say ing  to  you in  the  le t te r  Cha i r.  

CHAIRPERSON :    Yes.  

ADV COCKRELL SC :    . . . say ing  perhaps the  regu la t ion  20 

does not  app ly  to  Ba in  &  Company ’s  own document .  

CHAIRPERSON :    H ’m.  

ADV COCKRELL SC :    Bu t  even i f  tha t  was o r  were  

cor rec t ,  Ba in  &  Company wou ld  s t i l l  have a  d i f f i cu l t y  

because i t  wou ld  cer ta in ly  app ly  to  Mr  Wi l l iams’ a f f idav i t .  
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CHAIRPERSON :    H ’m.  

ADV COCKRELL SC :    And Ba in  & Company is  re fe r r ing  to  

Mr  Wi l l iams ’ a f f idav i t .  

CHAIRPERSON :    H ’m.  

ADV COCKRELL SC :    So  Cha i r,  w i th  e f fec t ,  on  e i ther  

in te rpre ta t ion . . .   [Speaker  i s  unc lear  –  d i s to r t ion  in  

t ransmiss ion . ]  

CHAIRPERSON :    I  th ink  the  . . . [ in te rvenes]   

ADV COCKRELL SC :    On e i the r  in te rp re ta t ion  

. . . [ in te rvenes]   10 

CHAIRPERSON :    Yes.  

ADV COCKRELL SC :    . . .what  Ba in  &  Company i s  ask ing  

fo r  

CHAIRPERSON :    I  th ink  the  reason why I  was look ing  a t  

the  two poss ib le  in te rpre ta t ions.   I  thought  tha t  tha t  cou ld  

have been beh ind  you emphas is ing  tha t  Mr  Frank l in  may  

have misunders tood your  pos i t ion  to  be  tha t ,  you were  

ask ing  the  Commiss ion  –  you are  ask ing  fo r  my permiss ion  

to  a l low the  Commiss ion  to  d isseminate  or  pub l i sh .    

 And you are  say ing ,  no ,  tha t  i s  no t  what  you a re  20 

ask ing .   You are  ask ing  to  be  a l lowed to  pub l i sh  yourse l f .   

So I  was wonder ing  what  the  s ign i f i cance is  in  te rms o f  the  

d i f fe rence,  whether  the  pub l i ca t ion  is  done by  the  

Commiss ion  or  by  yourse l f  because in  the  end,  i t  i s  

pub l i ca t ion .    
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 So  I  was wonder ing  whether  there  was any  

s ign i f i cance to  be  a t tached to  tha t  tha t  i s  based  on the  

regu la t ion .    

 But  I  th ink  i t  is  c lea r  tha t  you are  say ing ,  

whatever  the  in te rpre ta t ion  is ,  you  want  to  make su re  tha t ,  

i f  the  cor rec t  in te rp re ta t ion  i s  tha t  eve ryone who  has –  

everyone who wants  to  pub l i sh  a  document  tha t  has been 

submi t ted  to  the  Commiss ion  needs the  wr i t ten  permiss ion  

o f  the  Cha i rperson,  you want  to  make sure  tha t  you  are  on  

the  r igh t  s ide  o f  the  law.   So tha t  i s  –  tha t  I  unders tand  10 

now.   Yes?  

ADV COCKRELL SC :    That  i s  qu i te  cor rec t  Cha i r.   So the  

le t te r. . .  wr i t ten ,  in  respect ,  to  your  work ings.  

CHAIRPERSON :    Yes.  

ADV COCKRELL SC :    What  Ba in  &  Company was say ing  

in  the  le t te r  i s ,  there  may be some in te res t ing . . .  fo r  debate  

bu t  our  in te rpre ta t ion  in  te rms(?)  o f  Regu la t ion  11(b ) (a) .  

CHAIRPERSON :    H ’m.  

ADV COCKRELL SC :    Bu t  he  does not  want  to  have those  

debates .   He jus t  wants  to  be  on  the  r igh t  s ide  o f  the  law 20 

and so  the  le t te r. . .  ou t  o f  respect  to  you Cha i r.  

CHAIRPERSON :    H ’m.  

ADV COCKRELL SC :    And such as  . . . [ in te rvenes]   

CHAIRPERSON :    I  th ink  tha t  maybe . . . [ in te rvenes]   

ADV COCKRELL SC :    [ Ind is t inc t ]   
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[Par t ies  in te rven ing  each o the r  –  unc lear ]  

CHAIRPERSON :    . . . to  th is .   I t  w i l l  he lp  you. . .   Ha l lo ,  

Mr  Cockre l l?  

ADV COCKRELL SC :    [No aud ib le  rep ly ]   

CHAIRPERSON :    I t  w i l l  he lp  you. . .  i f  you  have an idea  

what  I  have in  m ind.   My immedia te  concern  is ,  why tha t  

shou ld  be  done in  th is  case whereas no rmal l y  i t  i s  no t  

done.   But  o f  course ,  you may say:   Wel l ,  o ther  peop le  

have not  app l ied  fo r  wr i t ten  pe rmiss ion .   We have app l ied  

fo r  wr i t ten  permiss ion .   But  tha t  was my immedia te  react ion  10 

to  the  request .   And why. . .  why . . . [ in te rvenes]   

ADV COCKRELL SC :    Cha i r,  I  do  no t  know what  o ther  

par t ies  have done.  

CHAIRPERSON :    Yes.   I  am ter r ib le  sor ry.   We – there  is  

someth ing  no t  so  good  w i th  the  techno logy.   So you,  

obv ious ly,  w i l l  address tha t .   But  the  –  what  has been 

happen ing  over  t he  past  th ree  years  i s ,  bas ica l l y,  tha t  an  

a f f idav i t  w i l l  become pub l i c  when the  w i tness  or  the  

deponent  to  tha t  a f f idav i t  has g i ven ev idence in  pub l i c .   

Now why shou ld  we not  s t i ck  to  tha t  in  th is  case?  20 

ADV COCKRELL SC :    Cha i rpe rson,  may I  apo log ise?  I  do 

no t  in tend to  in te r rup t  you,  obv ious ly,  bu t  there  is  a  b ig  

t ime lap  be tween  –  on  the  Zoom connect ion ,  un for tunate ly.   

So I  do  apo log ise  i f  i t  looks  l i ke  I  am in te r rup t ing  you.   I  

have no in ten t ion  o f  do ing  tha t .  
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CHAIRPERSON :    Ja .   No,  no ,  no .   Ja .  

ADV COCKRELL SC :    Cha i r,  the . . .  [ t ransmiss ion  los t ]  

CHAIRPERSON :    I  am sor ry.   I  th ink  maybe we might  have 

to  ad journ  to  see  whether  the  techn ic ians cannot  so lve  th is  

p rob lem.   I  am sor ry  Mr  Cockre l l .   We might  have to  

ad journ  a  b i t  to  see whethe r  the  techn ic ians cannot  so lve  

th is  p rob lem.   I  th ink  there  is  bo th  a  de lay  bu t  a lso  I  do  no t  

know whethe r  they say the  ne twork  i s  unstab le  and whethe r  

tha t  can be f i xed .   Shou ld  we ad journ?   

TECHNICIANS :    [No aud ib le  rep l y ]   10 

CHAIRPERSON :    F ive  m inutes?  

TECHNICIANS :    [No aud ib le  rep l y ]  

CHAIRPERSON :    Okay.   Then le t  us  ad journ  so  tha t  the  – 

our  exchange can  f low smooth ly.   We wi l l  ad journ  fo r  about  

f i ve  m inutes  to  g ive  the  techn ic ians the  oppor tun i ty  to  f i x  

the  prob lem.   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    I t  looks  l i ke  Mr  Cockre l l  does not  have 

any s igna l .  20 

ADV COCKRELL SC:    I  am here ,  okay.  

CHAIRPERSON :    You are  the re ,  okay.  

ADV COCKRELL SC:    I  am here ,  Cha i r,  and …[ in te rvenes]  

CHAIRPERSON :    We cannot  see  you but  i f  you  can hear  

me we can cont inue.  
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ADV COCKRELL SC:    I t  tends to  go  on  and o f f  aga in .  

CHAIRPERSON :    Yes,  I  was to ld  the  prob lem has been  

sor ted  so  bu t  I  th ink  the  techn ic ians w i l l  con t inue .   Le t  us  

cont inue.  

ADV COCKRELL SC:    Cha i r,  can I  say  f rom my s ide  I  can  

see the  s igna l  i s  much bet te r  because I  was get t ing  a  

s igna l  to  ind ica te  i t  was unstab le  a t  the  venue and tha t  

s igna l  how gone away.   So I  am happy to  cont inue,  Cha i r,  

even you cannot  see me.  

CHAIRPERSON :    Yes.  10 

ADV COCKRELL SC:    As  long as  you can hear  me.  

CHAIRPERSON :    Yes,  no  tha t  i s  f ine ,  I  can hear  you much 

bet te r,  i t  i s  jus t  tha t  I  cannot  see you now but  we can 

cont inue in  the  meant ime.   I  have had the  oppor tun i ty  

dur ing  the  shor t  ad journment  to  read the  le t te r  tha t  you  

were  re fe r r ing  to  in  te rms o f  wh ich  they requested  

permiss ion  to  pub l i sh  th is  a f f idav i t .   So I  have looked a t  i t .   

Sub jec t  to  what  you might  say,  I  do  no t  see anyth ing  tha t  

jus t i f ies  tha t  Ba in  be  t rea ted  d i f fe ren t ly  f rom everybody  

e lse  in  tha t  le t te r.  20 

ADV COCKRELL SC:    Wel l ,  Cha i r,  may I  address  you on 

why tha t  wou ld  cause a  d i f f i cu l t y  fo r  Ba in .  

CHAIRPERSON :    Yes.  

ADV COCKRELL SC:    Mr  Wi l l iams . . .  

CHAIRPERSON :    Yes?  Oh.  
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ADV COCKRELL SC:    Wi l l  be  ( ind is t inc t  –  record ing  

d is to r ted)  tha t  Mr  Wi l l iams’ a f f idav i t  go ing  to  be  re leased.  

CHAIRPERSON :    Hang on,  hang on,  Mr  Cockre l l  

…[ in te rvenes]  

ADV COCKRELL SC:    Bu t  the  d i f f i cu l t y  fo r  Ba in  i s ,  

a l though i t  i s  a  p r iv i leged …[ in tervenes]  

CHAIRPERSON :    He l lo ,  I  am sor ry,  we cou ld  no t  hear  you  

fo r  a  few seconds  so  I  th ink  s ta r t  a f resh p lease?  

ADV COCKRELL SC:    Yes,  Cha i r.   Cha i r,  I  do  apo log ise .   

Cha i r,  Mr  Wi l l iams w i l l  g ive  h i s  ev idence today.   As  I  10 

unders tand what  you sa id  be fore  the  shor t  ad jou rnment ,  

the  prac t ice  o f  the  Commiss ion  is  tha t  Mr  Wi l l iams’ 

a f f idav i t  wou ld  t hen be re leased  in to  the  pub l i c  domain .   

Now Ba in  and company has app l ied  fo r  leave to  c ross-

examine ( ind i s t inc t  –  record ing  d i s to r ted) ,  we do not  know 

whethe r  Ba in  has  app l ied .  

CHAIRPERSON :    Wel l ,  we cont inue to  have prob lems in  

te rms o f  techno logy,  there  are  t imes where  I  cannot  hear  

you.   I  am look ing  a t  the  techn ic ians whether  they need  

some t ime.   I  mean,  I  do  no t  m ind i f  we do not  see  you as  20 

long as  …[ in tervenes]  

ADV COCKRELL SC:    I  tu rn  my v ideo o f f ,  tha t  somet imes  

he lps .  

CHAIRPERSON :    I f  i t  does i t  i s  f ine .   

ADV COCKRELL SC:    Somet imes they f reeze up some 
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bandwid th ,  Cha i r,  I  have tu rned o f f  my v ideo.  

CHAIRPERSON :    Yes,  okay,  maybe s tar t  a f resh.  

ADV COCKRELL SC:    That  may be eas ie r.  

CHAIRPERSON :    Jus t  s ta r t  a f resh and le t  us  cont inue and  

see.  

ADV COCKRELL SC:    Yes,  Cha i r,  I  do  apo log ise  fo r  th is ,  I  

rea l l y  do .  

CHAIRPERSON :    No,  no ,  no ,  tha t  i s  f ine ,  tha t  i s  f ine .   I  

th ink  you had jus t  s tay ing  say ing  the  prob lem for  Ba in ,  i f  i t  

was to  be  t rea ted  in  accordance w i th  the  p rac t ice  tha t  we  10 

have wou ld  be  and then I  cou ld  no t  hear.   I  th ink  you can  

s tar t  f rom there .  

ADV COCKRELL SC:    Cha i r,  le t  me back up .   What  you  

put  to  me is  tha t  the  prac t ice  o f  the  Commiss ion  is  once a  

person g i ves ev idence befo re  th is  Commiss ion  i t s  a f f idav i t  

w i l l  then be re leased in to  the  pub l i c  domain .   That  i s  what  I  

unders tood your  s ta tement  to  be  about  the  prac t ice  tha t  

the  Commiss ion  …[ in tervenes]  

CHAIRPERSON :    Yes,  yes ,  yes .  

ADV COCKRELL SC:    So  what  tha t  means is  when Mr  20 

Wi l l iams g i ves h i s  ev idence today  h is  a f f idav i t  w i l l  then be 

re leased in to  the  pub l i c  domain  bu t  the  d i f f i cu l t y  fo r  Ba in  

i s ,  a l though i t  has  app l ied  fo r  leave to  c ross-examine Mr  

Wi l l iams,  i t  has  no t  ye t  been granted leave to  c ross-

examine and indeed he does not  even know when i t s  
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app l i ca t ion  fo r  leave to  c ross-examine w i l l  be  heard  and so  

the  d i f f i cu l t y  i s ,  i f  someone today were  to  ask  Ba in  a t  the 

conc lus ion  o f  Mr  Wi l l iams’ ev idence today,  what  do  you say 

about  Mr  Wi l l iams’ ev idence,  what  Ba in  wou ld  want  to  do  in  

the  ord inary  course  is  to  say we l l ,  see  the  two a f f idav i t s  we 

have f i led  w i th  the  Commiss ion  bu t  Cha i r,  w i th  respect ,  i f  

the  nar row read ing  o f  regu la t ion  11(3 ) (a )  i s  co r rec t ,  i t  

means tha t  Ba in  cannot  do  tha t .   So they cannot  re fe r  

anybody to  the  a ff idav i t  they  are  f i l i ng  and i t  may be even 

worse  than tha t ,  Cha i r,  because i f  Ba in  i s  adv ised  tha t  i t  10 

cannot  re lease the  a f f idav i t ,  i t  may be in  a  pos i t ion  where  

i t  cannot  even summar ise  what  i t  says  on  an a f f idav i t  

because tha t  they a l so  be  seen to  be  in  cont ravent ion ,  the  

Sect ion  11(3 ) (a )  

 And so  the  d i f f i cu l t y  fo r  Ba in ,  Cha i r,  i s  a l though i t  

has  f i led  a f f idav i t s  be fore  you,  i t  does not  know when i t s  

app l i ca t ion  fo r  leave to  c ross-examine w i l l  be  heard  and  

so ,  w i th  respect ,  i f  you  were  to  re fuse i t  permiss ion ,  Cha i r,  

wh ich  Regu la t ion  11(3)  permi ts  you to  g rant ,  i t  wou ld  in  

e f fec t  leave Ba in  in  a  most  un tenab le  pos i t ion  where  i t  i s  20 

unab le  to  respond i f  anyone were  to  ask  i t  what  i s  your  

response,  Ba in  and Company,  to  the  ev idence  o f  Mr  

Wi l l iams and Cha i r,  you w i l l  know the  ev idence  o f  Mr  

Wi l l iams sa id  some po in ted  th ings about  Ba in  and 

Company.  
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 And so ,  Cha i r,  w i th  respect ,  where  a l l  o f  tha t  is ,  

where  a l l  o f  tha t  comes out ,  in  our  respect fu l  submiss ion ,  i t  

i s  jus t  a  quest ion  o f  fa i rness to  Ba in  and Company.   I  say  

aga in ,  we a re  no t  ask ing  to  pub l i sh  on  the  Commiss ion ’s  

webs i te ,  tha t  i s  no  pa r t  o f  the  re l ie f  Ba in  and Company  

asked fo r  on  the  le t te r  to  do ,  a l l  tha t  Ba in  and Company  

wants  to  do  i s  i t  asked by  a  c l ien t  o r  by  a  med ia  

rep resenta t i ve  what  i s  your  response,  i t  wants  to  be  ab le  to  

re fe r  to  the  a f f idav i t  tha t  was f i led  and,  Cha i r,  w i th  respect ,  

tha t  i s  jus t  a  mat te r  o f  fa i rness  to  Ba in  and Company  10 

because,  w i thout  i t ,  Ba in  and Company in  e f fec t  in  a 

pos i t ion  where  i t  i s  unab le  to  respond to  what  Mr  Wi l l iams  

has sa id  and tha t  jus t  does not  seem fa i r,  Cha i r,  in  our  

respect fu l  subm iss ion  prec ise l y  because Ba in  and 

Company does not  know when i t s  a f f idav i t  w i l l  be  re leased  

in  acco rdance w i th  the  prac t ice  tha t  we have re fer red  to  

Cha i r.    

CHAIRPERSON :    I f  you  –  you spoke about  …[ in te rvenes]  

ADV COCKRELL SC:    Bu t  Cha i r,  I  th ink  be fore  the  tea  

…[ in tervenes]  20 

CHAIRPERSON :    I  am sor ry,  you a lso  spoke about  the  

poss ib i l i t y  o f  Ba in  prepar ing  a  summary o f  what  i t s  

response is  as  opposed to  pub l i sh ing  the  ac tua l  a f f idav i t .   

I t  may we l l  be  tha t  tha t  i s  be t te r  than pub l i sh ing  the  who le  

a f f idav i t ,  I  am no t  sure ,  bu t  i f  tha t  were  to  happen,  wou ld  
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tha t  no t  sa t is fy  the  fa i rness requ i rement  tha t  you ta lk  about 

to  say we l l ,  a t  leas t  he re  is  a  summary o f  our  response,  we 

are  no t  pub l i sh ing  what  i s  in  the  a f f idav i t ,  we are  no t  

pub l i sh ing  the  a f f idav i t  i t se l f  bu t  th is  i s  here  is  a  summary 

o f  what  our  response is ,  our  po in ts  to  the  ev idence o f  the  

a l legat ions by  Mr  Wi l l iams.   What  do  you th ink  about  tha t  

as  an  a l te rna t ive  to  pub l i sh ing  the  ac tua l  a f f idav i t?  

ADV COCKRELL SC:    Cha i r,  may I  say,  w i th  respect ,  i t  

wou ld  cer ta in ly  be  be t te r  than noth ing .   I t  may – the  very  

poss ib i l i t y  you pos i t  to  me,  Cha i r,  wou ld  probab ly  s t i l l  10 

requ i re  your  permiss ion  because Regu la t ion  11(3 ) (a )  

p roh ib i t s  a  par ty  w i thout  your  wr i t ten  permiss ion  f rom 

pub l i sh ing  the  content  o r  any por t ion  o f  the  content ,  o f  

such a  document .   But ,  Cha i r,  I  unders tand what  you are  

pu t t ing  to  me,  i s  we l l ,  i f  Ba in  and Company is  re fused  

permiss ion  to  re lease i t s  en t i re  a f f idav i t  cou ld  i t  no t  a t  

leas t  p repare  o f  a  summary o f  i t s  a ff idav i t?   And my 

response is ,  tha t  wou ld  a lso  requ i re  your  permiss ion ,  

Cha i r,  under  Regu la t ion  11 (3) (a)  and tha t  i s  a  bare  

m in imum,  tha t  i s  what  Ba in  and Company wou ld  ask  fo r.  20 

CHAIRPERSON :    Yes.  

ADV COCKRELL SC:     Bu t ,  Cha i r,  what  I  wou ld  say,  and I  

make the  submiss ion  w i th  respect ,  i s  in  some ways i t  i s  

worse  fo r  the  pa r ty,  the  par ty  has gone on a f f idav i t  to  pu t  

i t s  vers ion ,  i t  i s  now fo rced to  cu l l  tha t  vers ion  on  a f f idav i t  
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and t r y  and g ive  a  po t ted  summary o f  tha t  ve rs ion .   In  

some ways,  Cha i r,  the  l i ke l ihood o f  inaccuracy is  g rea ter  

when a  par ty  t r ies  to  summar ise  h is  a f f idav i t  than i f  i t  

s imp ly  re leased the  who le  a f f idav i t .  

 But ,  Cha i r,  I  do  take  your  po in t ,  what  you a re  

pu t t ing  to  me is  i f  the  prac t ice  o f  the  Commiss ion  is  no t  to  

a l low a  par ty  to  re lease a  document  inc lud ing  i t s  own 

document  be fore  i t  g ives  ev idence,  then what  you  put  to  

me is  we l l ,  wou ld  i t  no t  a t  leas t  be  fa i r  to  Ba in  to  be  ab le  to  

re lease a  summary o f  tha t  a f f idav i t  and a t  a  ba re  m in imum,  10 

Cha i r,  what  i s  what  we wou ld  ask  fo r.   

CHAIRPERSON :    Yes,  because …[ in tervenes]  

ADV COCKRELL SC:    So  the  f i rs t  p r ize ,  Cha i r,  wou ld  s t i l l  

remain  fo r  Ba in  to  be  ab le  to  say here  is  the  a f f idav i t ,  bu t ,  

Cha i r,  w i th  respect ,  i f  you  a re  no t  m inded to  g rant  tha t ,  a t  

a  m in imum we wou ld  a t  leas t  ask  fo r  permiss ion  to  re lease 

a  summary o f  tha t  a f f idav i t .  

CHAIRPERSON :    Ja ,  you see,  what  I  am th ink ing  i s  tha t  i f  

one moves f rom the  premise  tha t  the  m isch ie f  sought  to  be 

avo ided by  the  regu la t ion  i s  poss ib le  in te r fe rence or  20 

imped iment  o f  the  invest iga t ion  be ing  done by  the  

Commiss ion  i t  may be tha t  the  pub l i ca t ion  o f  a  fu l l  a f f idav i t  

w i th  a l l  k inds o f  de ta i l s  m ight  be  more  p rob lemat ic  

compared to  a pub l i ca t ion  o f  maybe a  summary o f  what  the  

response is .   That  i s  what  I  am th ink ing ,  tha t  maybe the  



23 MARCH 2021 – DAY 366 
 

Page 40 of 362 
 

pub l i ca t ion  o f  a l l  the  de ta i l s  in  the  a f f idav i t  m ight  be  more  

prob lemat ic  in  te rms o f  whatever  invest iga t ion  the  

Commiss ion  mus t  s t i l l  do  in  re la t ion  to  tha t  a f f idav i t  

compared to  a  summary.   That  i s  what  i s  in  my mind.  

ADV COCKRELL SC:    Bu t ,  Cha i r,  le t  me s tar t  by  say ing ,  

the  one th ing  Ba in  wou ld  no t  want  to  do  is  undermine  

work ings o f  th is  Commiss ion  so  the  who le  reason  why i t  

wro te  the  le t te r  t o  you,  Cha i r,  was out  o f  respect  fo r  the  

work ings o f  the  Commiss ion .   So i f ,  Cha i r,  you r  v iew is  tha t  

the  m isch ie f  wh ich  Regu la t ion  11 (3) (a)  i s  d i rec ted ,  i f  you  10 

are  o f  the  v iew tha t  i t  wou ld  produce the  m isch ie f  tha t  is  

sought  to  be  ave r ted  i f  the  en t i re  Ba in  a f f idav i t  were  to  be  

re leased and,  o f  course ,  Ba in  and  Company wou ld  respect  

tha t .    

 Bu t ,  Cha i r,  w i th  respect ,  Ba in  and  Company cannot  

be  in  a  worse  pos i t ion  than i f  i t  had not  submi t ted  an  

a f f idav i t  to  th is  Commiss ion .   So i f  Ba in  and Company have  

never  submi t ted  an  a f f idav i t  to  the  Commiss ion  there  wou ld  

be  noth ing  to  p roh ib i t  i t  i ssu ing  anyth ing  i t  wanted in to  the  

pub l i c  domain  in  response to  what  Mr  Wi l l iams sa id  and so ,  20 

w i th  respect ,  Cha i r,  i t  wou ld  be  comple te ly  un fa i r  fo r  Ba in  

and Company to  be  worse  o f f  because i t  has  gone on  

a f f idav i t  to  you than i f  i t  had never  submi t ted  an  a f f idav i t  to  

you.    

 And so ,  Cha i r,  i t  does seem at  a  bare  m in imum tha t  
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Ba in  must  be  ab le  to  do  is  to  respond pub l i c ly  i f  asked.   

The d i f f i cu l t y  fo r  Ba in  i s ,  on  your  pr ima fac ie  read ing ,  

Cha i r,  on  Regu la t ion  11(3) (a)  i t  cannot  then –  i t  cannot  

quote  even a  po r t ion  o f  i t s  a f f idav i t ,  i t  wou ld  have to  g ive  

what  i s  rea l l y  a  summary o f  tha t  a f f idav i t  and I  be l ieve  

what  you are  pos i t ing  to  me,  Cha i r,  i s  we l l ,  wou ld  tha t  no t  

be  enough as  a  mat te r  o f  fa i rness to  Ba in?   And Cha i r,  my 

response is  aga in ,  w i th  respect ,  i t  i s  cer ta in ly  be t te r  than  

noth ing .   Wi th  respect  we wou ld  have thought  i t  i s  s imp ly  

much bet te r  fo r  Ba in  and Company to  say here  is  the  10 

vers ion  on  a f f idav i t  fo r  Ba in  and Company to  t ry  and 

summar ise  what  i t  sa id  on  a f f idav i t .  

 But  I  come back  to  my or ig ina l  response to  your  

quest ion ,  Cha i r,  Ba in  and Company wou ld  respect fu l l y  ask  

fo r  permiss ion  to  re lease the  en t i re  a f f idav i t .   I f  your  v iew 

is  tha t  tha t  wou ld  produce a  m isch ie f  tha t  the  regu la t ion  is  

des igned to  p roh ib i t  then a t  a  bare  m in imum Ba in  and 

Company wou ld  requ i re  your  perm iss ion ,  Cha i r,  to  re lease 

a  summary o f  tha t  a f f idav i t .    

I t  wou ld  re lease tha t  to  whoever  i t  w ishes to  re lease  20 

i t  to ,  i t  may be asked by  a  c l ien t ,  i t  m igh t  be  asked by  a  

med ia  representa t i ve ,  we do not  ask  fo r  the  Commiss ion  to  

ass is t  us  in  how we pub l i sh  i t ,  we s imp ly  do  seek your  

permiss ion  tha t  we may pub l i sh  i t  in  some or  o the r  fo rm i f  

we were  to  be  asked.  
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CHAIRPERSON :    Ja ,  you see,  par t  o f  what  I  had looked a t  

i s  what  the  e f fec t  wou ld  be  i f  in  every  case where  a  

w i tness is  about  to  tes t i f y,  those imp l ica ted  by  the  w i tness  

are  a l lowed to  pub l i sh  the i r  a f f idav i t s  in  response.   I t  

seems to  me tha t  we may as  we l l  no t  have th is  regu la t ion /   

You know,  as  I  see i t ,  the  regu la t ion  seeks to  say – to  lay  

down the  norm,  t o  say the  norm is  do  no t  pub l i sh  bu t  the  

Cha i rperson is  g iven the  au thor i t y  to  depar t  f rom tha t  norm 

and p rov ide  wr i t ten  pe rmiss ion  and one wou ld  say there  

needs to  be  someth ing  spec ia l  in  o rder  fo r  the  Cha i rperson  10 

to  au thor i se  a  depar tu re  f rom the  norm because o therwise  

i f  there  i s  no th ing  spec ia l  and the  Cha i rperson author ises  a  

depar tu re  f rom the  no rm,  tomor row the re  is  go ing  to  be  

another  person who is  imp l ica ted  by  tomorrow’s  w i tness  

who says I  a lso  want  to  pub l i sh  my a f f idav i t  in  response,  

the  fo l low ing day another  one and because there  is  no th ing  

spec ia l  tha t  needs to  be  shown,  then the  pub l i ca t ion  

becomes o f  a f f idav i t s  o f  imp l ica ted  persons when the  

w i tness tes t i f y ing  is  –  the  w i tness imp l ica t ing  them is  

tes t ing  becomes the  no rm then you may as  we l l  no t  have 20 

the  regu la t ion .   That  seems to  me  tha t  i s  someth ing  tha t  I  

have to  re f lec t  on  as  we l l .   What  do  you say to  tha t?  

 And when I  look  a t  the  le t te r,  as  I  sa id ,  i t  does not  

seem to  me tha t  i t  p leads any  spec ia l  case,  i t  s imp ly  says  

Mr  Wi l l iams makes very  ser ious a l legat ions aga ins t  Ba in .   



23 MARCH 2021 – DAY 366 
 

Page 43 of 362 
 

A l l  k inds o f  w i tnesses come here  every  day and make 

ser ious a l legat ions aga ins t  peop le ,  you know,  so  I  do  no t  

see anyth ing  tha t  pu ts  Ba in ’s  case outs ide  o f  the  normal .   

What  do  you say about  tha t  approach?  

ADV COCKRELL SC:    Yes.   No,  thank you,  Cha i r,  I  am 

gra te fu l  fo r  the  quest ion .   Cha i r,  we wou ld  accept  tha t  

Regu la t ion  11(3 )  has an  escape va l ve  wh ich  requ i res  you 

to  exerc ise  your  d iscre t ion  on  an ad hoc  bas i s .   In  o the r  

words,  Cha i r,  i t  con ta ins  the  genera l  p roh ib i t ion  bu t  then 

says the  Cha i rpe rson can g ive  permiss ion  wh ich  re lease 10 

the  a f fec ted  person f rom the  ambi t  o f  the  res t ra in t .  

 So,  in  our  respec t fu l  submiss ion ,  you wou ld  have to  

cons ider  every  case on an i nd iv idua l  bas is  and cons ide r  

whethe r  an  appropr ia te  case has been made.    

 I f  you  were  to  g ive  pe rmiss ion  to  Ba in ,  Cha i r,  I  

unders tand your  concern  to  be  bu t  then what  does the  

Cha i r  do  tomorrow or  on  Wednesday i f  another  person  

app l ies?   Wi th  respect ,  the  answer  i s  you wou ld  be  

exerc is ing  your  d iscre t ion  on  an  ind iv idua l  bas is  and i t  

have not  p recedent ia l  e f fec t  go ing  fo rward .  20 

 So the  case  made out  by  Ba in  in  t he  le t te r  i s  s imp ly  

th is .   I t  has  gone  on a f f idav i t ,  i t  does not  know when tha t  

app l i ca t ion  is  go ing  to  be  heard  and then ve ry  ser ious 

th ings are  sa id  by  Mr  Wi l l iams regard ing  Ba in  and  

Company.    
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Cha i r,  I  do  hear  what  you say,  you say we l l ,  very  

o f ten  ser ious th ings are  sa id  by  imp l ica ted  par t ies  in  your  

p roceed ings bu t ,  Cha i r,  you wou ld  have to  read Mr  

Wi l l iams’ a f f idav i t  care fu l l y,  cons ider  tha t  Ba in  and  

Company is  s t i l l  t rad ing  company,  in  o ther  words i t  i s  a  

company wh ich  is  s t i l l  work ing  w i th  customers  and you 

wou ld  then have  to  cons ider  whe ther  a  proper  case had 

been made out .  

And,  Cha i r,  may I  a lso ,  w i th  respect ,  suggest  tha t  

the  o the r  th ing  tha t  the  Cha i r  shou ld  take  in to  10 

cons idera t ion  is  th is .   I t  wou ld ,  in  our  respect fu l  

submiss ion ,  be  perverse  i f  you  were  be t te r  o f f  no t  f i l i ng  an  

a f f idav i t  be fore  t he  Commiss ion  in  te rms o f  respond ing  to  

what  someone were  to  say about  you.   I f  you  do not  submi t  

an  a f f idav i t  to  the  Commiss ion  we l l  there  i s  no th ing  to  s top  

you say ing  whatever  you want  when tha t  person says 

th ings about  you in  p roceed ings be fore  the  Commiss ion .    

Here  what  Ba in  and Company have done,  en t i re ly  

p roper ly,  i s  i t  read the  a f f idav i t  o f  Mr  Wi l l iams,  i t  pu t  up 

two a f f idav i t s  in  response.   I t  wou ld  be  unfa i r  fo r  Ba in  to  be  20 

in  a  worse  pos i t ion  because i t  has  gone on a f f idav i t  and,  

w i th  respect ,  tha t  may we l l  be  one o f  the  ou tcomes i f  the  

d iscre t ion  were  to  be  exerc ised  in  a way tha t  i s  no t  

favourab le  to  Ba in ,  Ba in  and Company wou ld  then have 

been in  a  be t te r  pos i t ion  by  no t  go ing  on  a f f idav i t  and,  w i th  
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respect ,  tha t  wou ld  no t  be  a  sens ib le  ou tcome.   But  Cha i r,  

I  ins t ruc t ions  

CHAIRPERSON :    Ja ,  no ,  I  hear  your  po in t  about  tha t  and I  

w i l l  hear  what  Mr  Frank l in  has to  say about  i t .   I t  may we l l  

be  tha t  the  approach –  the  approach is  we l l ,  those who – 

those imp l ica ted  par t ies  who want  to  opera te  w i th in  the  

regu la t ions w i l l  no t  go  ou ts ide  o f  the  regu la t ions,  they w i l l  

say  i f  my case is  no  d i f fe ren t  f rom everyone e l se  who gets  

imp l ica ted ,  tha t  means I  cannot  app ly  fo r  o r  I  cannot  ge t  

wr i t ten  permiss ion  fo r  a  depar tu re  f rom the  norm but  i f  my 10 

case i s  spec ia l  then I  w i l l  app ly  and i f  the  Cha i rperson i s  

persuaded tha t  my case is  spec ia l ,  there  w i l l  be  a  

depar tu re  f rom the  norm.    

 And then,  o f  course ,  there  may  be par t ies  who  

dec ide  to  opera te  ou ts ide  o f  the  regu la t ions and do the i r  

own th ing ,  you know,  and say we l l ,  we w i l l  jus t  pub l i sh ,  you  

know,  we w i l l  no t  submi t  a f f idav i t s  and we w i l l  pub l i sh  

ou ts ide  o f  the  regu la t ions or  they  m ight  say  we l l ,  we w i l l  

pub l i sh  f i rs t  and  then submi t  to  the  Commiss ion  because  

then i f  we do i t  tha t  way,  we a re  no t  in  b reach  o f  the 20 

regu la t ion .   

 So I  am say ing  I  hear  the  po in t  you make but ,  o f  

course ,  I  th ink  you a lso  accept  the  d i f f i cu l t y  o f  –  the 

d i f f i cu l t y  tha t  the  case made ou t  fo r  wr i t ten  permiss ion  

must  –  there  must  be  someth ing  spec ia l  to  say the  least  
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about  the  c i r cumstances o r  the  case because i f  i t  fa l l s  

w i th in  the  norm,  the  cases tha t  have been here ,  i t  i s  s imp ly  

says the  w i tness has made se r ious  a l legat ions aga ins t  me,  

a l legat ions o f  impropr ie ty ,  cor rup t ion  and what ,  wha t ,  what ,  

what ,  a l legat ions o f  cor rup t ion  and impropr ie t y  ge t  made by  

w i tnesses in  the  Commiss ion  every  day.   So i f  tha t  i s  

enough fo r  me to  au thor ise  to  p rov ide  wr i t ten  permiss ion  

then I  am go ing  to  have to  p rov ide  i t  a l l  the  t ime and then 

we may as  we l l  no t  have the  regu la t ion  bu t  I  do  apprec ia te  

tha t  tha t  i s  a  po in t  I  have made,  I  have put  to  you and you  10 

have addressed i t .   So  maybe I  shou ld  le t  you say what  

you might  need to  say be fo re  I  a l low Mr  –  whatever  e l se  

you might  need  to  say be fo re  I  a l low Mr  Frank l in  to  

respond,  i f  there  i s  s t i l l  any th ing  you wou ld  l i ke  to  say.  

ADV COCKRELL SC:    Cha i r,  may I  jus t  make two po in ts  in  

response to  wha t  you have put  to  me.   The one is  th is ,  

Cha i r,  as  I  sa id  ear l ie r,  the  who le  po in t  o f  Ba in  and  

Company wr i t ing  to  you was in  o rde r  to  be  respect fu l  

towards the  work ings o f  the  Commiss ion ,  so  we are  

espec ia l l y  m indfu l  when you put  to  us  bu t  the  m isch ie f  a t  20 

wh ich  Regu la t ion  11(3) (a)  i s  d i rec ted  may be undermined i f  

par t ies  were  g iven l i cence to  re lease the i r  a f f idav i t s  be fore  

the  ev idence is  in  fac t  g iven.   Cha i r,  we hear  what  you say  

and we are  respect fu l  o f  tha t  bu t  may I  s imp ly  say i t  i s  no t  

obv ious to  us  how the  misch ie f  wou ld  be  undermined.    
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A pa r ty  comes before  you,  a  par ty  submi ts  an  

a f f idav i t  to  you.   The par ty  does not  know when i t s  

app l i ca t ion ,  in  th is  case fo r  leave to  c ross-examine,  w i l l  be  

heard  and does  not  know what  the  ou tcome wou ld  be .   

Cha i r,  w i th  respect ,  i t  i s  no t  obv ious to  us  how the  

work ings o f  the  Commiss ion  wou ld  be  undermined  i f  tha t  

par t y  were  to  be  g iven leave to  re lease i t s  a f f idav i t .  

And,  Cha i r,  i t  t ies  in  w i th  my second po in t .   I t  i s  

about  the  t ime lag  be tween when the  ev idence imp l ica t ing  

the  person is  g iven and when in  due course  the  subsequent  10 

ev idence is  g iven .  

In  th is  case,  Cha i r,  we s imp ly  do  no t  know when 

Ba in  and Company ’s  app l i ca t ion  w i l l  be  heard ,  we do not  

know what  the  ou tcome wi l l  be  and  i f  permiss ion  were  to  be  

g iven to  c ross-examine,  we do not  know when tha t  c ross-

examinat ion  is  go ing  to  happen,  bu t  i t  cou ld  be  a  long 

de lay,  Cha i r,  so  when you say to  me we l l ,  shou ld  t here  no t  

be  ex t raord ina ry  c i rcumstances fo r  me,  the  Cha i r,  to  

exerc ise  my perm iss ion  under  Regu la t ion  11(3) (a)?  

The o ther  th ing  we wou ld  respec t fu l l y  d raw your  20 

a t ten t ion  to  i s  the  uncer ta in ty  regard ing  how long i t  w i l l  

take  be fore  Mr  Wi l l iams’ i s  c ross-examined,  i f  he  is  ever  

c ross-examined a t  a l l ,  Cha i r.  

But ,  Cha i r,  those are  the  on ly  two add i t iona l  po in ts  I  

wou ld  make,  I  do  be l ieve  tha t  I  have responded to  a l l  o f  
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the  submiss ions  –  I  have responded to  a l l  o f  you r  

quest ions the  bes t  I  can,  Cha i r.  

 

CHAIRPERSON :    Yes,  no ,  no ,  tha t  i s  f ine .   Le t  me say tha t  

Mr  –  or  Ba in ’s  app l i ca t ion  fo r  leave to  c ross-examinat ion  

Mr  Wi l l iams can  be dea l t  w i th .   What  I  do  no t  know is  

whethe r  a l l  the  a f f idav i t s  a re  in ,  whethe r  any responses  

and so  on ,  bu t  i t  can  be dea l t  w i th  –  or  yes ,  I  th ink  there  

are ,  the re  are ,  there  i s  a  response f rom Mr  A tho l  –  I  can  

see tha t  and I  see i t  i s  towards the  end.   I  take  i t  tha t  i f  10 

there  is  no  rep l y ing  a f f idav i t  f rom Ba in  i t  means  i t  has  

e lec ted  not  to  rep ly,  i s  tha t  cor rec t ,  Mr  Cockre l l?  

ADV COCKRELL SC:    Cha i r,  w i th  respect ,  i t  i s  too  ear ly.   

So we rece ived Mr  Wi l l iams’ a f f idav i t ,  i t  was a round about  

f i ve  o ’c lock  on  Fr iday,  as  I  reca l l .   I f  my memory  is  p lay ing  

up ,  Cha i r,  my lea rned f r iend w i l l  cor rec t  me.  

CHAIRPERSON :    Yes.  

ADV COCKRELL SC:    But  my reco l lec t ion  was i t  was on 

Fr iday even ing .   

CHAIRPERSON :    Yes.  20 

ADV COCKRELL SC:    And,  Cha i r,  we have  not  ye t  had  an  

oppor tun i ty  to  s tudy i t  and to  make a  dec is ion  regard ing  

whethe r  Ba in  and Company w i l l  be  f i l i ng  a  rep l y ing  

a f f idav i t .  

CHAIRPERSON :    Yes.  



23 MARCH 2021 – DAY 366 
 

Page 49 of 362 
 

ADV COCKRELL SC:    That  [ ind is t inc t ]  27 .50  must  be  

made,  Cha i r,  bu t  my c l ien t  has no t  had enough t ime to 

s tudy the  answer ing  a f f idav i t .  

CHAIRPERSON :    Wel l ,  I  want  to  say tha t  –  I  wanted to  say 

tha t  the  app l i ca t ion  cou ld  poss ib ly  be  dea l t  w i th  a t  some 

s tage even th is  week so  I  th ink  the  sooner  you make a  

dec is ion  whether  you want  to  f i l e  a  rep ly ing  a f f idav i t  o r  no t ,  

the  be t te r.   But  i f  i t  i s  no t  heard  th is  week I  am sure  I  can 

a l loca te  t ime fo r  i t  nex t  week.   So tha t  i s  one.  

 Two,  the  underm in ing  –  I  jus t  ment ion  i t  now – I  10 

thought  wou ld  be  i f  I  g ran t  Ba in ’s  app l i ca t ion  to  pub l i sh  the 

a f f idav i t ,  i t s  a f f idav i t ,  when Mr  Wi l l iams tes t i f ies  o r  when  

he has f in ished and Ba in ’s  case is  no t  d i f fe ren t  f rom every  

o ther  case,  then the  undermin ing  wou ld  be  tha t  i f  I  am to 

be  cons is ten t  I  wou ld  have then to  g rant  wr i t ten  permiss ion  

in  every  case tha t  s imp ly  fa l l s  w i th in  the  normal  case under  

the  regu la t ions and tha t  means  the  a f f idav i t s  cou ld  be  

pub l i shed in  the i r  en t i re ty  and,  o f  cou rse ,  i f  the  idea tha t  

app l i ca t ion  o f  mater ia l  submi t ted  to  the  Commiss ion  fo r  

invest iga t ion  may  be pre jud ic ia l  to  the  invest iga t ions  o f  the  20 

Commiss ion ,  then once we have  tha t  reg ime then tha t  

undermines the  work  o f  the  Commiss ion ,  because then i t  i s  

as  i f  the  regu la t ion  proh ib i t ing  app l i ca t ion  is  no t  there .    

You unders tand?  

ADV COCKRELL SC:    Sorry  Cha i r,  I  do  unders tand,  and  



23 MARCH 2021 – DAY 366 
 

Page 50 of 362 
 

perhaps we a re  w i th  respect  –  we are  m iss ing  each o the r.   

I  do  unders tand the  propos i t ion  you put  to  me,  you say we l l  

i f  there  i s  no th ing  spec ia l  about  tha t  case wou ldn ’ t  I  as  the 

Cha i r  have to  g i ve  pe rmiss ion  on  a l l  fu tu re  occas ions,  and 

then you say wou ldn ’ t  tha t  p re jud ice  the  work ings o f  the  

Commiss ion .  

And the  on ly  query  I  ra ised was Cha i r,  even i f  tha t  

were  cor rec t ,  le t  us  assume fo r  the  sake o f  a rgument  tha t  

in  most  cases,  you wou ld  then g ive  wr i t ten  permiss ion  

under  the  regu la t ions g iven the  VA.   I t  i s  no t  obv ious to  us  10 

why tha t  wou ld  pre jud ice  the  work ings o f  the  Commiss ion  

because these a re  peop le  who f i led  a f f idav i t s  be fore  you  

and a l l  tha t  they ask ing  permiss ion  to  do  is  to  re lease in to  

the  pub l i c  domain ,  what  they have sa id  on  a f f idav i t s  be fore  

you.   

And w i th  respec t  Cha i r,  the  propos i t ion  tha t  tha t  

wou ld  undermine  the  work ing  o f  the  Commiss ion  i s  no t  –  

Cha i r  we fu l l y  unders tand i f  someone were  to  leak an  

a f f idav i t  tha t  shou ld  no t  o r  has no t  been author i sed there  

we fu l l y  unders tand tha t  wou ld  indeed p re jud i ce  the  20 

work ings o f  the  Commiss ion ,  bu t  what  has happened he re  

Cha i r  i t  i s  the  au thor  o f  the  a f f idav i t  i s  ask ing  the  

Commiss ion  to  re lease the  a f f idav i t .  

CHAIRPERSON:    Bu t  the  d isc losure  o f  such in fo rmat ion ,  

wh i le  invest iga t ions are  go ing  on,  cou ld  be  pre jud ic ia l  to  
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the  invest iga t ion ,  i s  i t  no t?   The d isc losure  o f  in fo rmat ion  

on  mat te rs  tha t  a re  s t i l l  be ing  invest iga ted ,  cou ld  be  

pre jud ic ia l  to  the  invest iga t ion ,  i s  i t  no t?  

ADV COCKRELL SC:    With  respec t  Cha i r,  I  can  on ly  say i t  

i s  no t  obv ious why tha t  cou ld  be  pre jud ic ia l  because  what  

i s  be ing  d isc losed is  what  the  person has sa id  on  the  

a f f idav i t ,  i t  i s  h is  o r  he r  ev idence.   

CHAIRPERSON:    Yes,  okay thank  you.  

ADV COCKRELL SC:    And so  Cha i r,  the  i ssue you are  

grapp l ing  w i th  and may I  jus t  say  as  we do fu l l y  unders tand 10 

why you are  grapp l ing  w i th  i t .   You say,  we l l ,  Regu la t ion  

11(3 ) (a )  g ives  me the  Cha i r  a  w ide  d iscre t ion .   How do I  

exerc ise  my d i sc re t ion?  

And Cha i r,  the  one response,  wh ich  I  shou ld  g ive ,  

wh ich  I  th ink  I  submi t ted  ear l ie r  bu t  le t  me say i t  aga in ,  

you may we l l  take  a  d i f fe ren t  v iew where  someone comes 

before  you and  ask fo r  permiss ion  under  Regu la t ion  

11(3 ) (a )  to  re lease an a f f idav i t  o r  some o ther  ev idence tha t  

he  or  she is  no t  the  au thor  o f .   But  Cha i r,  in  th is  case what  

makes the  case ex t raord inary  w i th  respect  i s  i t  i s  Ba in  and  20 

Company say ing ,  I  want  you to  re lease my own a f f idav i t  

and so  Cha i r  you say bu t  then wou ldn ' t  I  a lways have to  

g ive  my pe rmiss ion  under  Regu la t ion  11(3) (a) .   Wel l  i t  may 

we l l  be  where  a  par ty  comes before  you and says,  I  want  to  

re lease my own a f f idav i t .   
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Bu t  Cha i r,  tha t  wou ld  no t  say  anyth ing  about  the  

much more  d i f f i cu l t  case,  wh ich  is  where  someone comes 

before  you and says,  I  want  permiss ion  to  re lease some 

ev idence o f  wh ich  I  am not  the  au tho r  and then one 

approach tha t  in  a  comple te l y  d i f fe ren t  way,  Cha i r.   

CHAIRPERSON:    Ja .  

ADV COCKRELL SC:    The on ly  submiss ion  we t ry  t o  make 

and tha t  we snapshot ted  is  the  concern  you have tha t  i t  

may c rea te  a  precedent ia l  e f fec t  where  a  par ty  wants  to  

re lease i t s  own a f f idav i t .   The concern  is  Cha i r  you  put  to  10 

me,  wou ld  tha t  no t  p re jud i ce  the  work ings  o f  the  

Commiss ion?  

And our  response is ,  i t  i s  no t  obv ious how i t  cou ld  

pre jud ice  the  work ings o f  the  Commiss ion  because i t  i s  

s imp ly  a  vers ion  on  a f f idav i t  by  tha t  person regard ing  what  

he  or  she d id  or  what  he  or  she says in  response to  

someone e l se 's  a f f idav i t .    

The ve rs ion  may tu rn  ou t  to  be  wrong or  i t  may tu rn  

ou t  to  be  wrong,  w i th  respect ,  i f  i t  i s  wrong,  i t  i s  a lways 

go ing  to  be  wrong,  maybe re leas ing  in to  the  pub l ic  may in  20 

an  a f f idav i t  tha t  had tu rned out  to  be  wrong are  no t  go ing  

to  p re jud ice  the  work ings o f  the  Commiss ion  in  th is  

submiss ion .   So Cha i r,  be fore  the  tea  ad jou rnment  

Regu la t ion  11(3 ) (a)  may not  even app ly  on  one 

in te rpre ta t ion ,  I  pu t  i t  no  h igher  than tha t .    
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I t  may not  even app ly  where  a  person seeks  

permiss ion  to  re lease h is  o r  her  own a f f idav i t  bu t  i f  i t  does  

app ly  and what  you put  to  me Cha i r,  i s  tha t  i s  you r  pr ima 

fac ie  in te rp re ta t i on .   I f  i t  does app ly,  then in  our  respect fu l  

submiss ion  there  wou ld  be  no pre jud i c ia l  consequence o f  

th is  Cha i r  say ing ,  we l l ,  i t  does app ly  bu t  I  w i l l  take  a  more  

generous v iew when i t  comes to  exerc is ing  my d isc re t ion  

under  11 (3) (a) .   

When you are  the  au thor  o f  the  a f f idav i t ,  then i f  

someone e lse  comes before  me seek ing  pe rmiss ion ,  in  10 

o ther  words,  there  wou ld  in  e f fec t  be  two ca tegor ies .   One  

where  you are  the  au thor  o f  the  a f f idav i t ,  and the  second  

ca tegory  where  you are  the  au thor  o f  the  a f f idav i t  and  

Cha i r,  you may we l l  app roach those in  comple te ly  separa te  

ways.   

But  the  concern  you have tha t  i t  wou ld  undermine  

the  work ings o f  the  Commiss ion ,  i f  you  were  to  have a  

genera l  ru le  tha t  you are  proh ib i ted  f rom re leas ing  your  

own a f f idav i t  in  advance.   My respect fu l  submiss ion ,  i t  i s  

no t  obv ious to  us  how tha t  wou ld  pre jud ice  the  work ings o f  20 

the  Commiss ion .  

CHAIRPERSON:    Okay,  the  o the r  th ing ,  wh ich  I  a lmost  

fo rgo t  to  ra i se  w i th  you is ,  I  see  tha t  Ba in  in  i t s  

app l i ca t ion ,  wh i le  app ly ing  fo r  leave to  c ross  examine Mr  

Wi l l iam,  d id  no t  app ly  fo r  l eave as  I  read i t  un less  I  have 
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m issed i t ,  fo r  leave to  adduce ev idence i t se l f  and sub ject  

i t se l f  to  quest ion ing  by  the  Ev idence Leaders  and the  

Cha i rperson.   I s  there  any par t i cu la r  reason  

why…[ in te rvene]  

ADV COCKRELL SC:    That  i s  no t  par t  o f  the . . . [ in te rvene]  

CHAIRPERSON:    I s  there  any par t i cu la r  reason why?  

ADV COCKRELL SC:    That  i s  no t  par t  o f  Ba in ’s  

app l i ca t ion  Cha i r.  

CHAIRPERSON:    Yes,  why is  tha t  do  you know,  or  i s  tha t  

someth ing  you have no ins t ruc t ions on?  You know,  i t  i s  10 

impor tan t ,  tha t  the…[ in tervene]  

ADV COCKRELL SC:    No,  Cha i r  I  do  no t  have any  

ins t ruc t ions on  tha t  I  can on ly…[ in tervene]  

CHAIRPERSON:    Yes,  le t  me ment ion  i t  to  you,  le t  me 

ment ion  to  you.   We have ment ioned these,  i f  Ba in  fo r  

example ,  had app l ied  fo r  leave to  c ross  examine,  you know 

for  leave to  adduce ev idence o f  g ive  ev idence,  i t  may we l l  

be  tha t  a r rangements  cou ld  have been made,  tha t  whoever 

was go ing  to  g ive  ev idence f rom Ba in  wou ld  have been  

accommodated th is  week.   20 

So tha t  Ba in  cou ld ,  w i th in  a  few days o f  Mr  Wi l l iams  

g iv ing  ev idence have the  oppor tun i ty  o f  a lso  pu t t ing  up  i t s  

s ide  o f  the  s to ry  be fore  the  hear ing  tha t  i s  a  poss ib i l i t y.   

But  a lso ,  i f  somebody w ishes to  c ross  examine,  whoever  

imp l ica tes  them i t  may we l l  be  tha t  i s  the  r igh t  th ing  fo r  
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them to  sub jec t  themse lves to  quest ion ing  by  the  

Commiss ion .   

So I  ment ioned tha t ,  s imp ly  because I  no t iced tha t  

there  is  on ly  an  app l i ca t ion  fo r  leave to  c ross  examine but  

a lso ,  I  must  ment ion  to  you tha t  someth ing  has crossed my  

mind w i th  regard  to  Ba in  in  re la t ion  to  the  Nugent  

Commiss ion .    

I  have not  gone back to  tha t  repor t  fo r  some t ime 

but  the  Nugent  Repor t ,  Nugent  Commiss ion  Repor t ,  bu t  I  

d id  read i t  a t  a  cer ta in  s tage and I  reca l l  tha t ,  i f  I  reca l l  10 

cor rec t l y,  somebody who was tes t i f y ing  on  beha l f  o f  Ba in 

d id  no t  comple te  h is  ev idence before  the  Nugent  

Commiss ion ,  and the  reason tha t  was apparent ly  advanced,  

was tha t  he  was s ick  or  someth ing  I  cannot  remember.  But  

my reco l lec t ion  is  tha t  Judge Nugent  d id  no t  seem to  buy 

tha t  s to ry.   

And I  cer ta in l y  le f t  w i th  the  impress ion  a f te r  read ing  

the  repor ts  tha t  Ba in  had dec ided not  to  coopera te  w i th  the  

Nugent  Commiss ion ,  and not  to  comple te  i t s  ev idence and  

sub jec t  i t se l f  to  quest ion ing  in  the  Commiss ion .   Now,  20 

when I  see tha t  i t  does not  app ly,  o r  leave to  adduce 

ev idence in  th is  Commiss ion ,  bu t  app l ies  fo r  leave to  c ross  

examine,  Mr.  Wi l l iams,  I  wonder  whether  they a re  p repared 

to  submi t  themse lves to  quest ion ing  by  th is  Commiss ion ,  o r  

whethe r  they jus t  want  to  c ross  examine,  and make  wr i t ten  
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submiss ions,  and  not  sub jec t  themse lves to  quest ion ing  by  

th is  Commiss ion .   You might  no t  be  ab le  to  say anyth ing  

about  th is ,  bu t  I  am jus t  ra is ing  i t  w i th  you because i t  has  

crossed my mind.  

ADV COCKRELL SC:    Wel l  Cha i r,  those are  a l l  very  

impor tan t  quest ions,  and le t  me respond to  them and le t  

me te l l  you  what  i s  on  the  reco rd .   So when you asked me 

what  i s  the  reason fo r  someth ing  no t  be ing  in  the  Ba in 

app l i ca t ion  tha t  i s  obv ious l y  no t  someth ing  tha t  I  can dea l  

w i th .   I  can  on ly  te l l  you  what  i s  in  the  app l i ca t ion .   10 

CHAIRPERSON:    Yes.  

ADV COCKRELL SC:    And  ask fo r  leave to  c ross  examine 

i t ,  and ask  fo r  l eave to  make submiss ions.   I t  does not  

seek the  to  g i ve  ev idence before  th is  Commiss ion .  

Cha i r  number  two ,  on  the  record  tha t  po in t  has been  

taken by  Mr  Wi l l i ams in  the  a f f idav i t  he  f i led  on  Fr iday.   I  

th ink  I  am summar is ing  i t ,  s tu rdy  enough when I  say  tha t  i s  

one o f  the  po in t  taken by  Mr Wi l l iams.   He says:  

“Wel l ,  Ba in  and Company shou ld  no t  be  en t i t led  to  

c ross  examine h im i f  they  a re  no t  tender ing  a  20 

w i tness. ”  

Now Cha i r,  tha t  i s  a  f igh t  fo r  another  occas ion ,  we w i l l  

have to  have tha t  f igh t  when we move our  app l i ca t ion  fo r  

leave to  c ross  examine in  due course .   What  I  do  te l l  you  i s  

tha t  a t  the  moment ,  tha t  i s  no t  par t  o f  the  Ba in  and 
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Company app l i ca t ion .   Cha i r,  what  you re fer  to  in  the  

repor t  o f  the  Nugent  inqu i ry  I  be l ieve  tha t  i s  Mr  Massone.   

Cha i r,  Mr  Massone was sa id  a t  Mr  Wi l l iams  in  h is  

s ta tement ,  as  I  unders tand i t  Cha i r,  Mr  Massone is  

separa te ly  represented because  he is  no  longer  an  

employee o f  Ba in  and Company.   

 And so  my unders tand ing  and i f  I  am wrong,  I  am 

sure  one o f  my  learned f r iends  w i l l  cor rec t  me in  due 

course ,  bu t  my unders tand ing  is  he  i s  separa te ly  

rep resented.   Cer ta in l y  I  do  no t  ho ld  a  br ie f  fo r  Mr  10 

Massone Cha i r,  I  ho ld  the  br ie f  fo r  Ba in  and Companies  

South  A f r i ca  and they no  longer  employ Mr  Massone.   

So Cha i r,  the  ev idence you re fer red  to  be fore  

Nugent  and the  f ind ing  o f  Judge Nugent  tha t  Ba in  and 

Company d id  no t  coopera te  fu l l y.   That  indeed,  i s  

someth ing  re fe r red  to  by  Mr  Wi l l iams in  h i s  a f f idav i t  and i t  

i s  a lso  re fe r red  to  in  the  a f f idav i t  by  Mr  Min  tha t  serves  

be fore  you Cha i r,  there  is  a  vers ion  in  Mr  Min ’s  a f f idav i t  in  

response to  tha t .   

But  Cha i r  where  a l l  o f  th is  goes is  the  po in t  you pu t  20 

to  me is ,  does Ba in  and Company seek leave to  g ive  

ev idence before  you?  And the  answer  i s  no .  

CHAIRPERSON:    And then the  next  quest ion  i s ,  i s  i t  

p repared to  submi t  i t se l f  to  quest ion ing  by  the  Commiss ion ,  

i f  the  Commiss ion  wants  them to  do  tha t?  
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ADV COCKRELL SC:    Wel l  Cha i r,  tha t  i s  someth ing  I  

wou ld  have to  take  ins t ruc t ions on .   I  am jus t  no t  in  the  

pos i t ion  to  answer  tha t  quest ion .   I  fu l l y  unders tand the  

po in t  o f  the  quest ion  bu t  Cha i r  fo r  today,  I  am not  in  a 

pos i t ion  to  g ive  an  answer  to  tha t  quest ion .   

CHAIRPERSON:    No,  no ,  tha t  i s  fa i r  enough.  

ADV COCKRELL SC:    That  i s  someth ing  my c l ien t  wou ld  

have to  cons ide r  and I  wou ld  be  happy to  ask  them.  

CHAIRPERSON:    Yes,  no ,  tha t  i s  fa i r  enough.   Mr  

Frank l in ,  maybe I  shou ld  take  the  tea  break and then le t  10 

you address me a f te r  tha t .  

ADV FRANKLIN SC:    As you p lease,  Cha i r.   

CHAIRPERSON:    Yes,  we are  26  minutes  past  11 ,  we w i l l  

resume a t  25  to  12 .   

We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:  I  rea l i sed Mr  Frank l in  tha t  we have taken 

much longer  than  I  th ink  we a l l  thought  we wou ld  w i th  th is  20 

app l i ca t ion .  

ADV FRANKLIN SC:   Indeed Cha i r.  

CHAIRPERSON:   Bu t  i t  does ra ise  some impor tan t  i ssues,  

so  okay,  a l r igh t .   Le t  me a l low you to  address.  

ADV FRANKLIN SC:   Yes Cha i r,  I  was asked whe ther  Mr  
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Cockre l l  m igh t  take  an oppor tun i ty  to  ra ise  the  po in t  o f  

c la r i f i ca t ion  w i th  the  Cha i r.  

CHAIRPERSON:   Yes,  okay.  

ADV FRANKLIN SC:   So  i f  I  may hand back to  h im before  I  

rep l y?  

CHAIRPERSON:   Yes,  okay.   A l r igh t .   Yes,  Mr  Cockre l l .  

ADV COCKRELL SC:   Thank you.   Thank you Cha i r,  thank 

you to  you and I  have noted my learned f r iend.   Cha i r,  le t  

me see i f  I  can  perhaps exped i te  th is .   Cha i r,  in  response  

to  your  quest ion  cou ld  my c l ien t  l i ve  w i th  a  summary ra the r  10 

than pub l i sh ing  the  fu l l  a f f idav i t?    

 The response I  gave to  you is  in  some ways tha t  

m ight  make my c l ien t ’s  l i fe  more  d i f f i cu l t ,  because he  

wou ld  have to  ge t  a  summary tha t  does not  rep roduce pa r ts  

o f  the  a f f idav i t ,  bu t  hav ing  sa id  tha t  Cha i r,  I  have taken an 

ins t ruc t ion  dur ing  the  ad journment  and my c l ien t ’s  a t t i tude 

now is  i t  does indeed ask fo r  permiss ion  to  pub l i sh  a  

summary o f  the  a f f idav i t .   

 I t  no  longer  app l ies  fo r  pe rmiss ion  to  pub l i sh  the  

fu l l  a f f idav i t  and Cha i r,  I  sa id  repeated ly  in  my address to  20 

you,  my c l ien t  wou ld  no t  want  to  do  anyth ing  tha t  i s  

undermin ing  o f  the  work  o f  th is  commiss ion .   The  

propos i t ion  you put  to  me is  i t  may undermine the  work  o f  

the  commiss ion  i f  the  fu l l  a f f idav i t  were  to  be  pub l i shed in  

these c i rcumstances,  and tha t  i s  why my c l ien t  now s imply  
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seek your  permiss ion  to  pub l i sh  a  summary o f  the  a f f idav i t  

and not  the  fu l l  a f f idav i t  Cha i r.   

CHAIRPERSON:   Okay,  a l r igh t  thank you.   Mr  Frank l in?  

ADV FRANKLIN SC:   Thank you Cha i r,  i f  I  may respond 

br ie f l y  to  the  two  top ics  tha t  have  been addressed  by  my 

learned f r i end.   The f i r s t  concerns the  ques t ion  o f  

p r iv i lege.   As  he  made c lear  we no longer  seek a  ru l ing  in  

tha t  regard  and because o f  the  accommodat ion  tha t  has  

been reached,  bu t  Ba in  has none the  less  p laced on  reco rd  

tha t  i t  does s t i l l  asser t  p r iv i lege over  the  ident i f ied  10 

documents .   

 I f  I  may br ie f l y  respond to  tha t ,  s imp ly  to  pu t  on  

record  fo r  purposes o f  the  commiss ion  a  den ia l  tha t  there  

is  in  fac t  p r iv i lege tha t  a t taches to  any o f  those documents ,  

as  the  ev idence w i l l  revea l  Mr  Wi l l iams was appo in ted  in  a  

spec ia l  ro le  to  ove rsee an invest iga t ion  wh ich  Ba in  

in i t ia ted  in to  i t s  own conduct ,  and the  repeated re f ra in  was  

tha t  i t  w ished to  p lay  open cards ,  revea l  the  t ru th  and do  

r igh t  fo r  South  A f r i ca .   

 So we do not  unders tand how i t  can s imu l taneous ly  20 

make tha t  asser t ion  and then when i t  comes to  revea l ing  

documents  wh ich  are  the  product  o f  tha t  invest iga t ion ,  to  

c la im pr iv i lege over  them.   In  any event  a l l  o f  the 

documents  tha t  a re  sought  to  be  i n t roduced were  g iven to  

Mr  Wi l l iams pursuant  to  h is  mandate .   
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 So  we s imply  p lace  tha t  on  record ,  tha t  in  our  v iew 

there  is  no  p roper  c la im o f  p r i v i lege.   Second ly,  in  re la t ion  

to  the  le t te r  and the  request  tha t  Ba in  be  g iven pe rmiss ion  

to  pub l i sh  i t s  a f f idav i t s  o r  now i t  seems a  summary and fo r  

the  purposes o f  record ,  may I  jus t  ident i f y  the  Ba in  le t te r  

f rom Baker  McKenz ie ,  da ted  26 November  2020.  

 I t  i s  found in  SARS Bund le  02 ,  Exh ib i t  WW5,  wh ich  

is  the  cor respondence bund le  a t  page 93.   Our  submiss ion  

is  th is .   Regu la t ion  11(3)A we wou ld  submi t  does dea l  w i th  

th is  s i tua t ion .   I t  regu la tes  th is  s i tua t ion .   I t  says  tha t  no  10 

person sha l l  w i thout  the  wr i t ten  permiss ion  o f  the 

Cha i rperson d isseminate  any documents  submi t ted  to  the  

commiss ion  by  any pe rson in  connect ion  w i th  the  inqu i ry  o r  

pub l i sh  the  contents  o r  any por t ion  o f  the  contents  o f  such  

document .   

 That  w i th  respect  covers  the  s i tua t ion  tha t  Ba in  

f inds  i t se l f  in ,  where  i t  has  b rough t  an  app l i ca t ion  to  c ross-

examine,  and i t  has  in  suppor t  o f  tha t ,  a t tached a  number  

o f  a f f idav i t s .   So we wou ld  submi t  tha t  w i th  respect ,  the 

Cha i r ’s  pr ima fac ie  v iew is  cor rec t  tha t  Regu la t i on  33A 20 

governs the  s i tua t ion .  

 The upshot  o f  tha t  i s  o f  course  tha t  i t  i s  w i th in  the  

Cha i r ’s  d i scre t ion  to  g rant  the  pe rmiss ion  wh ich  has been 

sought  o r  no t  and  we wou ld  submi t  tha t  there  are  a  number  

o f  compel l ing  reasons why tha t  permiss ion  shou ld  be  
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re fused.   

 The f i rs t  i s  tha t  the  mandate  o f  the  commiss ion  is  o f  

course  to  inves t iga te  mat te rs  o f  pub l i c  and nat iona l  

in te res t  concern ing  a l legat ions o f  S ta te  Capture  co r rup t ion  

and f raud.   So by  i t s  very  na ture ,  tha t  i s  the  sub jec t  mat te r  

o f  the  ev idence wh ich  the  Cha i r  has heard  fo r  months  on  

end.   

 But  there  is  no th ing  par t i cu la r ly  un ique about  the  

ev idence tha t  i s  be ing  in t roduced wh ich  imp l ica tes  Ba in .   

Second ly,  we wou ld  submi t  tha t  g ran t ing  the  request  wou ld  10 

resu l t  in  Ba in  no t  be ing  t rea ted  equa l l y  w i th  o the r  par t ies  

who have been imp l ica ted  in  mat te rs  p laced before  the  

commiss ion .  

 That  i s  a  cent ra l  fea ture  wh ich  we ask the  

commiss ion  to  take  in to  account ,  and what  wou ld  happen 

we wou ld  submi t ,  i s  tha t  one wou ld  have a  s i tua t ion  where  

a l l  2700 I  am to ld  i s  the  number,  imp l ica ted  pe rsons wou ld  

then regard  themse lves as  a lso  en t i t led  to  ask  the  same 

re l ie f  and i f  one looks a t  the  Ba in  s i tua t ion ,  there  is  

no th ing  un ique in  the  grounds tha t  a re  se t  ou t  in  i t s  le t te r.   20 

 A l l  i t  asks  fo r  i s  a  r igh t  to  pub l i sh  in  o rder  fo r  i t  to  

be  t rea ted  fa i r l y.   Every  imp l ica ted  person cou ld  mount  

exact ly  the  same argument  and so  one has a  d i f f icu l t y  in  

g ran t ing  what  shou ld  be  an except iona l  remedy in  

c i rcumstances where  the  c i rcumstances are  no t  
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except iona l .   

 Second ly  we wou ld  submi t  tha t  pub l i ca t ion  o f  the  

a f f idav i t s  wou ld  de feat  the  purpose o f  i t s  app l i ca t ion  to  

c ross-examine Mr  Wi l l iams in  any event ,  and i t  i s  per fec t l y  

en t i t led  to  pub l i c i se  i f  i t  so  w ishes  in  answer  to  any query  

tha t  m ight  be  ra i sed.  

 Yes,  we have heard  the  ev idence g iven by  Mr  

Wi l l iams,  bu t  we want  to  le t  you know tha t  we have  app l ied  

to  the  Cha i rperson to  c ross-examine and h is  ev idence w i l l  

be  tes ted  in  due course  i f  we are  granted permiss ion .   That  10 

is  a  per fec t l y  adequate  sa feguard  fo r  address ing  the  

concern  wh ich  they have.   

 Rea l ly  i t  comes  down to  th is  Cha i r,  my learned  

f r iend ar t i cu la tes  why the re  i s  a  d i f f i cu l t y  fo r  Ba in  no t  to  

ge t  permiss ion  and my answer  to  tha t  i s  tha t  the  d i f f i cu l t y  

i s  faced by  everyone fo r  permiss ion  equa l ly,  and  so  we  

wou ld  submi t  tha t  the  upshot  i s  tha t  p rac t ica l l y  one wou ld  

need to  depar t  f rom the  no rm in  a l l  cases,  because these  

fac ts  a re  no t  un ique.    

We a lso  w i th  respect  be l ieve  tha t  the  po in t  ra i sed  20 

by  the  Cha i r  i s  very  s ign i f i can t ,  because what  Ba in  wants  

i s  to  b lun t  the  impor t  o f  Mr  Wi l l iam’s  tes t imony w i th  

a f f idav i t s  o f  i t s  own in  c i rcumstances where  i t  i s  no t  

p repared to  pu t  up  any w i tness who w i l l  h imse l f  o r  herse l f  

be  sub jec ted  to  c ross-examinat ion .  
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That  i s  a  case o f  hav ing  one ’s  cake and eat ing  i t  

and where  fa i rness is  ca l led  an  a id ,  we wou ld  submi t  tha t  i t  

wou ld  be  b la tan t ly  un fa i r  fo r  tha t  s i tua t ion  to  be  a l lowed.   

My learned f r iends have sa id  tha t  a  summary wou ld  su f f i ce  

and as  I  unders tand i t ,  i t  wou ld  be  a  pub l i ca t ion  o f  a  

summary o f  the  contents  o f  the  a f f idav i t s  wh ich  cur ren t ly  

serve  be fore  the  commiss ion  as  pa r t  o f  Ba in ’s  app l i ca t ion .   

That  v ia  med ia  wh i ls t  i t  may sound a t t rac t i ve ,  we 

submi t  fa l l s  fowl  o f  p rec ise l y  the  same cons idera t ions  

wh ich  I  have se t  ou t ,  because a l l  i t  i s  i s  a  shor te r  vers ion  10 

o f  the  ev idence wh ich  i s  sought  to  be  pu t  up ,  and  fo r  the  

same reasons tha t  I  have ar t i cu la ted ,  we wou ld  submi t  that  

tha t  wou ld  be  inappropr ia te .   

So the  pr inc ip le  i s  e i ther  permiss ion  is  g ran ted or  

no t ,  i t  does no t  amel io ra te  the  fac tors  wh ich  I  have 

out l ined in  oppos i t ion  to  the  grant  o f  the  permiss ion  by  

say ing  we are  content  w i th  a  shor te r  summary.   So in  

conc lus ion  on  th is ,  we submi t  tha t  Ba in  i s  a t tempt ing  to  

secure  fo r  i t se l f  a  r igh t  wh ich  no  o ther  par t y  has sought  o r  

be ing  granted.   That  there  is  ce r ta in ly  no  proper  bas i s  20 

upon wh ich  the  Cha i r  can grant  tha t  permiss ion  and we  

wou ld  ask  tha t  the  Cha i r  re fuse the  permiss ion .   

Thank you.  

CHAIRPERSON:   Thank you.   Mr  Cockre l l ,  do  you want  to  

respond to  tha t?    
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ADV COCKRELL SC:   Cha i r,  le t  me respond ve ry  br ie f l y.   

My lea rned f r iend [ ind is t inc t  –  00 :10 :36]  submiss ion  he  

says tha t  Ba in  w i l l  no t  be  t rea ted  equa l ly  because  o ther  

imp l ica ted  par t ies  as  I  unders tood i t  have not  app l ied  to  be  

p laced in  the  same pos i t ion .  

 Cha i r,  I  [ ind is t inc t  –  00 :10 :50]  th rough your  webs i te  

th is  morn ing .   I  am not  aware  o f  any imp l i ca ted  par ty  who  

wou ld  sought  permiss ion  under  Regu la t ion  11(3)A .   So w i th  

respect ,  the  fac t  tha t  Ba in  i s  the  f i rs t  par t y  to  do  so ,  i s  a  

po in t  in  i t s  favour.   10 

 So w i th  respect  Cha i r,  we s imp ly  do  no t  unders tand  

the  submiss ion  tha t  Ba in  i s  seek ing  to  be  t rea ted  in  a  more  

favourab le  way than o the r  pa r t ies .   The bot tom l ine  is  tha t  

Ba in  i s  the  on ly  par ty  who has sought  your  permiss ion  

under  Regu la t ion  11(3)A and tha t  shou ld  count  in  i ts  favour  

and not  aga ins t  i t .   

 My learned f r iend then sa id  tha t  i f  Ba in  were  to  be  

granted permiss ion  under  Regu la t ion  11(3)A ,  i t  wou ld  

de feat  the  pu rpose o f  the  app l i ca t ion  to  c ross-examine Mr  

Wi l l iams.   Wi th  respect  Cha i r,  we s imp ly  do  no t  unders tand 20 

the  submiss ion .    

 There  is  an  app l i ca t ion  to  c ross-examine Mr  

Wi l l iams,  tha t  w i l l  be  heard  in  due course .   some o f  the 

issues you ra ise  w i th  me Cha i r  and they become o f  some 

impor tance in  tha t  debate ,  bu t  a l l  tha t  Ba in  i s  seek ing  
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permiss ion  to  do  now,  i s  to  re lease a  summary  o f  the  

a f f idav i t  tha t  i s  p laced before  you,  and how tha t  wou ld  

de feat  the  purpose o f  the  app l i ca t ion  to  c ross-examine is  

s imp ly  no t  apparent  to  us .   

 Cha i r,  as  regards  to  the  summary,  my lea rned f r iend 

says we l l ,  tha t  i s  ob jec t ionab le  f o r  the  same reasons as  

the  fu l l  a f f idav i t .   Aga in  Cha i r,  w i t h  respect  to  my learned 

f r iend,  we s imp ly  do  no t  unders tand the  submiss ion .   The 

one th ing  you have not  heard  a  word  o f  f rom my learned  

f r iend,  Mr  Frank l in ,  i s  how wou ld  i t  undermine the  work ings  10 

o f  the  commiss ion  i f  Ba in  &  Company were  to  be  g iven  

permiss ion  by  you to  re lease the  summary o f  i t s  a f f idav i t .   

 I  want  to  focus on  tha t  because  tha t  was the  fu l l  

[ ind is t inc t  –  00 :12 :32]  o f  the  deba te  you and I  had ear l ie r,  

and your  concern  was tha t  re leas ing  the  fu l l  a f f idav i t  may  

undermine the  work  o f  the  commiss ion ,  and now the  debate  

is  wou ld  re leas ing  a  summary undermine the  work  o f  the 

commiss ion .  

 We l i s tened c lose ly  to  ou r  lea rned f r iend.   We d id  

no t  unders tand there  to  be  a  s ing le  submiss ion  regard ing  20 

why the  work  o f  the  commiss ion  wou ld  be  undermined.   

Cha i r,  w i th  respect  i t  i s  comp le te ly  counter  i n tu i t i ve ,  

because what  in  e f fec t  you wou ld  be  say ing  to  an 

imp l ica ted  pa r ty  i s  when you  are  imp l ica ted  in  the 

ev idence,  you cannot  even re fer  to  the  a f f idav i t  you have  
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p laced before  the  commiss ion .  

 You cannot  re fe r  to  i t  by  way o f  a  . . . [ ind is t inc t ]  

summary.   You cannot  re fe r  to  i t  by  way o f  a  fu l l  summary.   

In  e f fec t  i f  you  were  asked to  g ive  comment ,  there  is  

no th ing  you can say because any answer  you g i ve  i s  l i ke l y  

to  an t ic ipa te  what  you have sa id  on  a f f idav i t .   

 My learned f r iend  says we l l ,  you  can s imp ly  say we 

have app l ied  fo r  leave to  c ross-examine,  bu t  that  i s  no  

answer  a t  a l l  Cha i r.   So w i th  respect  Cha i r,  i t  does seem to  

us  tha t  the  cr i t i ca l  i ssue fo r  you Cha i r,  wou ld  be  in  what  10 

mean ing fu l  way  wou ld  i t  undermine the  work  o f  th is  

commiss ion  i f  Ba in  &  Company  were  g i ven pe rmiss ion  

under  Regu la t ion  11(3)A to  pub l i sh  a  summary o f  the  two 

a f f idav i t s  i f  i t  i s  p laced befo re  you.  

 Cha i r,  I  do  no t  know i f  you have had a  chance to  

read those a f f idav i t s .   May I  say  they are  very  fu l l  

a f f idav i t s  and say fo r  example  the  debate  you and I  had  

Cha i r,  about  what  Judge Nugent  found regard ing  Mr  

Massone,  tha t  i s  a  top ic  dea l t  w i th  in  one o f  the  a f f idav i t s .    

 The two very  lengthy  a f f idav i t s  wou ld  no t  be  20 

pub l i shed in  the i r  fu l l  fo rm in  the  amended vers ion  o f  what  

Ba in  &  Company now seeks.   A l l  they  ask  fo r  i s  permiss ion  

to  pub l i sh  a  summary and w i th  respect  Cha i r,  i t  wou ld  be  

ent i re l y  un fa i r  no t  to  g rant  tha t  permiss ion  to  Ba in  &  

Company because in  e f fec t  you wou ld  be  muzz l ing  tha t .   
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 You wou ld  be  muzz l ing  them unt i l  some un ident i f ied  

fu tu re  t ime,  even when Mr  Wi l l iams  has g iven h is  ev idence,  

and so  w i th  respect  Cha i r  we wou ld  cont inue to  ask  fo r  the  

re l ie f  in  the  a t tenuated fo rm in  wh ich  my c l ien t  now asks  

fo r  i t .   

 A l l  i t  asks  fo r  i s  your  permiss ion  under  Regu la t ion  

11(3 )A ,  to  pub l i sh  a  summary o f  the  two a f f idav i t s  i t  has  

submi t ted  be fore  you and Cha i r,  w i th  the  grea tes t  o f  

respect  to  our  learned f r iend,  there  is  no  mean ing fu l  

answer  to  why tha t  permiss ion  shou ld  no t  be  g i ven.   10 

 On the  cont ra ry  i t  wou ld  be  ex t raord ina ry  i f  the  

permiss ion  were  to  be  re fused because i t  wou ld  c rea te  a  

most  b izar re  ou tcome where  an  imp l ica ted  person is  unab le  

to  say anyth ing  about  h is  o r  her  vers ion .   So w i th  respect  

Cha i r,  we wou ld  cont inue to  ask  fo r  tha t  re l ie f  

. . . [ in te rvenes]   

CHAIRPERSON:   Yes.   

ADV COCKRELL SC:   In  mod i f ied  fo rm,  in  wh ich  I  have  

exp la ined i t .   Thank you Cha i r.   

CHAIRPERSON:   I  wonder  whether  there  wou ld  be  any  20 

mer i t s  in  look ing  a t  the  poss ib le  in te rpre ta t ions  o f  the 

regu la t ion  and see ing  whether  one o f  them p laces less  

res t r i c t ions  on  an ind iv idua l ’s  r igh t  compared to  another  

one,  and whether  there  may be an . . .  whether  the  cor rec t  

in te rpre ta t ion  may we l l  be  one,  whether  i t  may we l l  be  one 
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wh ich  a l lows tha t .  

 Now I  am go ing  back.   I  know we have dea l t  w i th  

th is  ea r l ie r  to  say wh ich  is  the  cor rec t  in te rpre ta t ion .   In  

te rms o f  the  one  in te rpre ta t ion  i t  was my,  the  one I  was 

inc l ined,  towards  wh ich  I  was inc l ined was to  say the  

regu la t ion  means  anybody.   

 Nobody is  permi t ted ,  inc lud ing  a  deponent  to  an  

a f f idav i t ,  to  pub l i sh  a  document  tha t  has been submi t ted  to  

the  commiss ion  w i thout  the  wr i t ten  permiss ion  o f  the 

Cha i rperson.   The o ther  one be ing  we l l ,  i f  i t  i s  your  . . .  i f  i t  10 

is  your  deponent ,  i f  i t  i s  your  a f f idav i t ,  maybe the  

regu la t ion  does not  cover  tha t .   

 I t  i s  on ly  i f  you  seek to  pub l i sh  somebody e lse ’s  

document  o r  another  document ,  o r  bu t  o f  cou rse  there  was 

the  issue tha t  I  ra ised to  say we need to  look  a t  what  

m isch ie f  was sought  to  be  prevented f rom happen ing .   So 

tha t  there  is  tha t ,  bu t  you made the  po in t  tha t  wh ichever  

in te rpre ta t ion  you be l ieve  you shou ld  app ly  fo r  leave and 

tha t  i s  why you,  tha t  i s  the  approach you have adop ted.   

 Do you want  to  say anyth ing  on  th is?    20 

ADV COCKRELL SC:   I  jus t  want  to  make th i s  submiss ion  

Cha i r.   Even i f  the  in te rpre ta t ion  were  to  be  adopted wh ich  

says Regu la t ion  11(3 )A does not  s top  Ba in  f rom pub l ish ing  

i t s  own a f f idav i t ,  the  d i f f i cu l t y  Ba in  wou ld  s t i l l  have is  the  

Ba in  a f f idav i t  re fe r red  to  Mr  Wi l l iam’s  app l i ca t ion .   
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 That  i s  why I  sa id  on  any vers ion  we wou ld  requ i re  

your  pe rmiss ion .   

CHAIRPERSON:   Yes.   

ADV COCKRELL SC:   In  o the r  words,  even i f  [ ind is t inc t  –  

00 :18 :35]  adopted,  there  wou ld  s t i l l  be  a  prob lem because 

Ba in  [ ind is t inc t  –  00 :18 :41]  to  Mr  Wi l l iam’s  a f f idav i t .   That  

i s  the  po in t  I  am mak ing .   

CHAIRPERSON:   I  guess one o f  the  se r ious d i f f i cu l t ies  i s  

s imp ly  tha t  the re  seems to  be  noth ing  spec ia l  in  Ba in ’s  

c i rcumstances compared to  the  norm,  bu t  you have 10 

addressed tha t ,  we have dea l t  w i th  tha t .   Le t  me hear  Mr  

Frank l in  . . . [ in te rvenes]   

ADV COCKRELL SC:   May I  qu ick l y  . . . [ in te rvenes]   

CHAIRPERSON:   Yes,  you want  to  say someth ing  on  tha t?  

ADV COCKRELL SC:   I t  i s  d i f f i cu l t  fo r  me because I  have 

had some invo lvement  w i th  the  commiss ion  over  the  years ,  

bu t  I  do  no t  speak in  the  way in  wh ich  you funct ion .   So I  

s imp ly  do  no t  know the  app l i ca t ions you have had  before  

you,  bu t  may I  s imp ly  say the  app l i ca t ions by  Ba in  & 

Company conta ins  two very  substant ia l  a f f idav i t s .   20 

 So I  do  no t  know Cha i r,  whether  tha t  i s  the  norm o f  

the  sor ts  o f  a f f idav i t s  we have be fore  you,  bu t  I  wou ld  be  

surpr i sed qu i te  f rank ly  i f  any  o the r  app l i ca t ions be fore  you 

had a f f idav i t s  o f  tha t  length .   So i f  you  say what  i s  d i f fe ren t  

about  the  Ba in  a f f idav i t s ,  o r  the  Ba in  app l i ca t ion .  



23 MARCH 2021 – DAY 366 
 

Page 71 of 362 
 

 Ba in  &  Company put  two a f f idav i t s  be fore  you 

conta in ing  a  de ta i led  na r ra t i ve .   I t  says  I  want  permiss ion ,  

I  want  your  leave  to  c ross-examine.   The d i f f i cu l t y  Cha i r  i s  

un less  the  permiss ion  were  to  be  g iven to  Ba in  to  pub l i sh  a  

summary o f  those two a f f idav i t s ,  i t  wou ld  be  very  d i f f i cu l t  

fo r  i t  to  say  anyth ing  mean ing fu l .   

 I f  i t  were  asked by  a  med ia  representa t i ve  or  by  a  

c l ien t  what  i s  your  response to  Mr  Wi l l iam’s  ev idence.   

That  i s  so  un fa i r  Cha i r.   So when  you say what  i s  spec ia l  

about  Ba in ,  we wou ld  say f i rs t l y  wou ld  you have regard  to  10 

the  length  o f  the  a f f idav i t ,  and the  leve l  o f  de ta i l  in  tha t ,  

and then second ly  wou ld  you cons ider  the  pos i t ion  o f  Ba in  

i f  i t  works  by  [ ind is t inc t  –  00 :20 :46 ]  what  answer  cou ld  they 

g ive ,  un less  they  were  g i ven your  permiss ion  in  o rde r  to  

pub l i sh  a  summary o f  tha t  few very  de ta i led  a f f idav i t s .  

CHAIRPERSON:   Yes.   Mr  Frank l in ,  do  you want  to  dea l  

w i th  the  issue I  ra ised,  and I  jus t  want  to  a lso  say to  a  

cer ta in  ex ten t  is  i t  no t  cor rec t  tha t  there  is  some 

unfa i rness o r  the re  may be some unfa i rness i f  somebody 

ra ise  a l l  k inds o f  th ings about  you  and you are  no t  ab le  to  20 

respond and put  your  s ide  o f  the  s to ry.  

ADV FRANKLIN SC:   Yes,  thank you Cha i r.   

CHAIRPERSON:   And i f  there  i s  o r  may be unfa i rness,  the  

next  quest ion  may be whether  tha t  i s  the  un fa i rness tha t  

a t taches to  the  regu la t ions as  they s tand and as  long as  
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they  s tand tha t  i s  i t ,  as  opposed  to  any un fa i rness tha t  

m ight  a r ise  f rom a  dec is ion  under  those regu la t ions .    

ADV FRANKLIN SC:   Yes,  thank you Cha i r.   Jus t  on  the 

f i rs t  i ssue,  the  quest ion  o f  the  proper  in te rpre ta t ion  o f  3A,  

as  we see i t ,  the  phrase any pe rson shou ld  be  g iven i t s  

o rd inary  Eng l ish  mean ing  and i t  must  cover  any  person.   

That  wou ld  inc lude Ba in  w i th in  i t s  purv iew.   

 That  must  be  c lear.   I f  tha t  i s  so ,  then you are  g i ven 

a  d iscre t ion  as  Cha i r  to  g ive  pe rm iss ion  or  no t ,  so  we a re  

back to  where  we were .   As  fa r  as  the  po ten t ia l  fo r  10 

un fa i rness wh ich  you have ra ised i s  concerned,  we submi t  

tha t  there  is  none,  because o f  the  scheme o f  the  ru les  and 

the  regu la t ion  w i th  wh ich  the  Cha i r  i s  very  fami l ia r.   

 I t  runs a long these l ines .   The commiss ion  ca l l s  a  

w i tness.   I f  the  w i tness imp l ica tes  pa r t ies  A ,  B  and C in  

wrongdo ing ,  then  the  commiss ion  is  requ i red  to  use  a  Ru le  

33  not ice  to  those imp l ica ted  pe rsons.   They are  then  put  

on  no t ice  tha t  a l l egat ions o f  impropr ie ty  have been leve l led  

aga ins t  them.   

 I f  they  fa l l  in to  tha t  ca tegory,  they are  then 20 

accorded cer ta in  r igh ts .   Those  r igh ts  a re  to  app ly  fo r  

c ross-examinat ion  o f  the  accuser  and or  to  app ly  to  lead 

ev idence themse lves or  p resent  ev idence themse lves.   So  

tha t  addresses the  aud i  u l te r im par tem  i ssue.   

 I t  addresses a  s i tua t ion  wh ich  wou ld  o therwise  be  
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un fa i r,  where  an  accuser  i s  en t i t led  to  say what  he  or  she 

l i kes  about  a  person w i th  impun i ty.   They have to  

unders tand tha t  i f  they  imp l ica te  somebody,  they may be 

cross-examined by  tha t  pe rson on the  ev idence wh ich  was 

put  fo rward ,  and  a lso  tha t  person may be a l lowed by  the  

commiss ion  to  h im or  herse l f  g ive  ev idence.   

 That  scheme is  per fec t l y  fa i r.   I t  accords the  usua l  

r igh ts  wh ich  we a l l  unders tand in  the  lega l  p rac t i ce .   We 

wou ld  submi t  there  i s  no  room for  a  v ia  med ia ,  and  

espec ia l l y  one in  respect  o f  a  par ty  who has seen f i t  no t  to  10 

present  ev idence  h imse l f  o r  he rse l f ,  and more  impor tan t ly  

to  sub jec t  themse lves to  c ross-examinat ion .  

 What  Ba in  wants ,  i s  to  t ry  to  b lun t  the  tes t imony o f  

Mr  Wi l l iams,  by  way o f  pub l i sh ing  o f  a f f idav i t s ,  w i thout  

s imu l taneous ly  ask ing  fo r  the  deponents  to  those 

a f f idav i t s ,  come before  th is  commiss ion  to  g ive  tha t  

ev idence and to  be  cross-examined .   

 That  i s  un fa i r.   So we wou ld  submi t  in  answer  to  the  

po in ts  ra i sed by  the  Cha i r,  tha t  the  const ruc t  o f  the  ru les  i s  

per fec t l y  fa i r.   I t  bu i lds  in  the  sa fe  cards  tha t  and one 20 

wou ld  want  to  see,  and what  i s  be ing  asked fo r  here  is  no t  

someth ing  wh ich  wou ld  be  g ran ted,  because there  are  

adequate  r igh t s  wh ich  ex is t  fo r  Ba in  in  any event ,  and we 

wou ld  a l so  contend tha t  i t  wou ld  be  a  no t  a  sa lu ta tory  

p rac t ice  fo r  imp l ica ted  pa r t ies  to  adopt  th is  same 
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p rocedure .   

 So we cer ta in l y  do  pe rs i s t  w i th  the  oppos i t ion  to  the  

pub l i ca t ion .    

CHAIRPERSON:   So  jus t  to  summar ise  your  po in t s  o r  your  

approach.   You say the  commiss ion  opera tes  w i th in  the  

f ramework  o f  obv ious l y  the  const i tu t ion ,  the  Commiss ion ’s  

Act ,  the  regu la t ions and the  ru les  and you say tha t  

f ramework  makes prov is ion  fo r  fa i rness to  happen in  a  

cer ta in  way,  and  tha t  means i f  you a re  imp l ica ted  by  a  

w i tness you get  even a  Ru le  33  not ice .    10 

 That  i s  pa r t  o f  the  [ ind is t inc t  –  00 :26 :26]  ru le  and  

tha t  i s  par t  o f  fa i rness.   You are  then g i ven an oppor tun i ty  

to  app ly  fo r  leave to  adduce ev idence,  to  c ross-examine  

and to  ca l l  any  o ther  w i tness you w ish  to  ca l l  so  as  to  pu t  

your  s ide  o f  the  s to ry.   

 That  f rame work  may we l l  mean when one reads the  

re levant  regu la t ion  and o ther  par ts  o f ,  and o ther  

regu la t ions,  may we l l  mean tha t  your  s ide  o f  the  s to ry  you 

are  no t  ab le  to  te l l  your  s ide  o f  the  s to ry  a t  the  t ime tha t  

you wou ld  p re fe r.   20 

 But  you w i l l  be  g iven a  chance to  te l l  your  s to ry.   

Par t i cu la r ly  i f  you  w ish  to ,  me and you,  comply  w i th  the  

regu la t ions and the  ru les .   In  o ther  words you app ly  fo r  

leave to  adduce  your  ev idence and i f  you  want  leave to  

c ross-examine,  you get  i t  th rough tha t .   
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 You w i l l  ge t  tha t  chance and un less  your  case i s  

except iona l ,  there  is  no  ground to  seek to  f ind  fa i rness 

ou ts ide  o f  tha t  f rame work .   

ADV FRANKLIN SC:   Wi th  respect  the  Cha i r  has  

summar ised my po in ts  more  than adequate ly.  

CHAIRPERSON:  Ja ,  okay.   No,  thank you.   Mr  Cockre l l ,  do  

you . . .  what  you wanted i f  I  were  to  g rant  you leave or  the  

wr i t ten  permiss ion  wou ld  be ,  wou ld  be  fo r  your  c l ien t  to  

pub l i sh  the  summary a t  leas t  a t  the  same t ime as  when Mr  

Wi l l iam’s  a f f idav i t  ge ts  made pub l i c  by  the  commiss ion .   10 

 I s  tha t  r igh t?   Or  d id  you want  to  pub l i sh  i t  wh i le  Mr  

Wi l l iams was s t i l l  con t inu ing  w i th  h is  ev idence?  I  d id  no t  

th ink  i t  wou ld  be  the  la t te r.  

ADV COCKRELL SC:   Cha i r,  in  the  le t te r  to  you,  Cha i r  the  

le t te r  to  you seeks permiss ion  to  pub l i sh  what  wou ld  now 

be a  summary a t  the  moment  when  Mr  Wi l l iams commences  

h is  ev idence.   Cha i r,  i f  you  wou ld  regard  tha t  as  be ing  

pre jud ic ia l  you wou ld  then f i x  a  more  appropr ia te  t ime 

f rame a t  wh ich  my c l ien t  can re lease the  summary.   

 In  o ther  words i f  you  w ish  i t  to  be  la te r  on ,  we  20 

wou ld  be  in  your  hands in  tha t  regard ,  bu t  the  le t te r  seeks 

permiss ion  to  pub l i sh  what  wou ld  now be a  summary a t  the  

t ime when Mr  Wi l l iams commences h is  ev idence.  

CHAIRPERSON:   Wel l ,  par t  o f  the  reason why I  was  ask ing  

is  tha t  I  was th ink ing  tha t  maybe I  cou ld  g ive  my dec is ion  



23 MARCH 2021 – DAY 366 
 

Page 76 of 362 
 

tomorrow morn ing?  I  th ink  Mr  Wi l l iams is  l i ke ly  to  take  the  

who le  day,  we a l ready have taken  ha l f  a  day.   Would  tha t  

be  f ine  w i th  you?   

ADV COCKRELL SC:   I  need to  take  -  I  am re luc tan t  to  say 

i t  wou ld  be  f ine  w i th  me because  I  wou ld  need to  take  an  

ins t ruc t ion  in  tha t  regard .  

CHAIRPERSON:   Yes.  

ADV COCKRELL SC:   I f  you  cou ld  jus t  bear  w i th  me fo r  a  

few seconds.   May I  jus t  take  an  ins t ruc t ion?  Cha i r  I  am 

s i t t ing  in  Cape Town I  apo log i se  and my a t to rney is  in  10 

Johannesburg .  

CHAIRPERSON:   Oh okay a l r i gh t  where  –  are  we go ing  to  

need to  ad journ  fo r  you to  take  ins t ruc t ions or  no t?  

ADV COCKRELL SC:   No –  no  there  shou ld  be  no need  

Cha i r  i f  you  cou ld  jus t  bear  w i th  me fo r  a  few… 

CHAIRPERSON:   Ja  okay.  

ADV COCKRELL SC:   I f  you  can  jus t  bear  w i th  me fo r  a  

m inute  or  two Cha i r.  

CHAIRPERSON:   Okay a l r igh t .  

ADV COCKRELL SC:   Yes Cha i r.  20 

CHAIRPERSON:   Yes.  

ADV COCKRELL SC:   Cha i r  thank you fo r  the  indu lgence 

Cha i r.   My ins t ruc t ion  is  i f  the  Cha i r  –  i f  the  Cha i r  i s  ab le  

to  ru le  on  tha t  tomorrow tha t  wou ld  be  acceptab le  to  my 

c l ien t .    
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 Cha i r  may I  s imp ly  say th i s  so  tha t  the po in t  i s  no t  

los t  in  the  wash.   The submiss ion  made by  the  commiss ion  

w i th  respect  to  them i s  rea l l y  qu i te  ex t raord inary  because 

i f  you cons ider  what  i t  means assume my c l ien t  in  due  

course  is  re fused leave to  c ross-examine we l l  on  the  

commiss ion ’s  log i c  i t  means my c l ien t  can never  re lease i t s  

a f f idav i t  and in  fac t  can never  even re lease a  summary o f  

i t s  a f f idav i t .   In  o ther  words w i l l  never  be  ab le  to  g ive  i t s  

vers ion  in  response to  Mr  Wi l l iams  in  the  pub l i c  domain .  

 I t  i s  a  most  as ton ish ing  content ion  bu t  tha t  i s  the  10 

log ic  o f  what  the  commiss ion  is  say ing  to  you.   Now say  

there  is  a  pe r iod  dur ing  wh ich  my c l ien t  can say no th ing  

tha t  per iod  may come to  an  end but  i f  i t  does not  come to  

an  end my c l ien t  i s  in  e f fec t  00 :02 :32 in  pe rpetu i t y.    

 Wel l  Cha i r  i t  i s  a  most  ex t rao rd inary  propos i t ion  and  

Cha i r  what  you sa id  a t  the  commencement  o f  the  address 

a f te r  the  ad jou rnment  i s  we l l  wou ld  one not  have to 

cons ider  the  d i f fe ren t  compet ing  r igh ts  tha t  a re  re levant  

when one in te rpre ts  Regu la t ion  11(3 ) (a ) .   Wel l  Cha i r  the  

r igh t  to  f reedom of  express ion  i s  the  on ly  response  tha t  i s  20 

re levant  because  th is  i s  my c l ien t  w i th  i t s  vers ion .   I t s  

vers ion  happens to  be  one he has pu t  in  a f f idav i t  be fore  

you.   What  the  commiss ion  is  say ing  is  fo r  a  per iod  o f  t ime 

and potent ia l l y  in  perpetu i t y  my  c l ien t  cannot  g ive  i t s  

vers ion  in  the  pub l i c  domain .   Wel l  w i th  respect  Cha i r  tha t  
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i s  an  ex t raord inary  a t t i tude to  be  tak ing  and we submi t  tha t  

i t  i s  no t  the  submiss ion  tha t  has any mer i t  whatsoever.    

 But  Cha i r  sub jec t  to  a l l  o f  tha t  Cha i r  we wou ld  –  we  

wou ld  respect fu l l y  ask  you to  ru le  on  tha t  and we  

unders tand tha t  you w i l l  ru le  on  tha t  tomorrow morn ing .  

CHAIRPERSON:   Yes.    

ADV COCKRELL SC:   Thank you Char i .  

CHAIRPERSON:   Yes,  no  I  w i l l  do  tha t  tomorrow morn ing  

bu t  I  have g iven  you th is  fu r ther  b i te  a t  the  cher ry  I  jus t  

wonder  whether  Mr  Frank l in  wants  to  say someth ing  about  10 

th is  las t  po in t  tha t  you have emphas ised.  

ADV FRANKLIN SC:   Cha i r  I  have made my submiss ions 

w i th  respect  tha t  i s  the  const ruc t  o f  the  ru les  and no doubt  

i t  con templa tes  tha t  an  appropr ia te  dec i s ion  w i l l  be  made  

in  re la t ion  to  the  requests  fo r  l eave to  c ross-examine o r  to  

p resent  ev idence.  

CHAIRPERSON:   Yes okay a l r igh t .   Then I  –  I  w i l l  g ive  my  

dec is ion  tomorrow morn ing .   Okay.   Thank you.  

ADV FRANKLIN SC:   As  i t  p leases.  

CHAIRPERSON:   Thank you.   A re  you ready to  ca l l  Mr 20 

Wi l l iams o r  you need a  few minutes  to… 

ADV FRANKLIN SC:   No we wou ld  –  we wou ld  w ish  to  ca l l  

h im i f  we cou ld .  

CHAIRPERSON:   Ja .   Le t  us  do  tha t  ja .   You may  

admin is te r  the  oa th  or  a f f i rmat ion .  
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REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

MR WILLIAMS:   A tho l  Wi l l iams  

REGISTRAR:   Do you have any ob jec t ion  to  mak ing  the  

prescr ibed a f f i rmat ion?  

MR WILLIAMS:   No.  

REGISTRAR:   Do you –  sor ry  –  do  you a f f i rm tha t  the  

ev idence you w i l l  g ive  w i l l  be  the  t ru th ;  the  who le  t ru th  and  

noth ing  bu t  the  t ru th ;  i f  so  p lease ra ise  your  r igh t  hand and 

say,  I  t ru ly  a f f i rm.  

MR WILLIAMS:   I  t ru ly  a f f i rm.  10 

CHAIRPERSON:   Thank you.   Thank you Mr  Wi l l iams fo r  

ava i l ing  yourse l f  to  come and ass i s t  the  commiss ion .  

MR WILLIAMS:   Thank you Cha i r.      

CHAIRPERSON:   Thank you.   Mr  Frank l in .  

ADV FRANKLIN SC:   Thank you Cha i r.   Good morn ing  Mr  

Wi l l iams.  

MR WILLIAMS:   Morn ing .  

ADV FRANKLIN SC:   You have a  bund le  be fore  you wh ich  

is  marked SARS Bund le  01 .   You have tha t?  

MR WILLIAMS:   That  i s  co r rec t  I  do .  20 

ADV FRANKLIN SC:   P lease tu rn  to  the  pag ina ted page on 

the  le f t  hand s ide  tha t  i s  SARS 01-011 –  page 11.   You 

have tha t?  

MR WILLIAMS:   I  am there .  

ADV FRANKLIN SC:   You see tha t  i s  a  s ta r t  o f  an  a f f idav i t  
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in  you r  name p lease tu rn  to  page 119 o f  the  same bund le .    

MR WILLIAMS:   I  have got  i t .  

ADV FRANKLIN SC:   You see tha t  there  is  a  da te  20  

August  2020 and  a  s ignature ,  can you conf i rm tha t  th is  

document  f rom page 11 to  page 110 o f  SARS 01  is  an  

a f f idav i t  a t tes ted  to  you by  –  by  you on the  20  August  

202o0?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r  I  d id .  

ADV FRANKLIN SC:   And can you conf i rm the  t ru th  and 

accuracy o f  tha t  a f f idav i t?  10 

MR WILLIAMS:   I  can yes.  

ADV FRANKLIN SC:   Thank you Cha i r  I  wou ld  ask  tha t  the  

a f f idav i t  be  admi t ted  as  Exh ib i t  WW1.  

CHAIRPERSON:   The a f f idav i t  o f  Mr  A tho l  Wi l l iams wh ich  

s ta r ts  a t  page 11 w i l l  be  admi t ted  as  an  exh ib i t  together  

w i th  i t s  annexures and w i l l  be  marked as  Exh ib i t  WW1.  

ADV FRANKLIN SC:   As  you p lease Cha i r.   Mr  Wi l l iams I  

in tend to  take  you to  var ious par t s  o f  th is  a f f idav i t  and i t s  

annexures and we sha l l  do  so  top i c  by  top ic .   I  w i l l  ask  you  

to  answer  my quest ions in  re la t ion  to  spec i f i c  i ssues  wh ich  20 

are  pu t  be fore  you.   I f  we cou ld  s ta r t  p lease w i th  your  

qua l i f i ca t ions and exper ience.   You dea l  w i th  i t  a t  

parag raph 14 page 17 o f  the  a f f idav i t .   In  each ins tance I  

am re fer r ing  to  the  page number  in  SARS Bund le  01  and i f  

I  change bund le  I  w i l l  o f  course  te l l  you .   P lease go to  
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parag raph 14.  You have tha t?  

MR WILLIAMS:   I  am there .  

ADV FRANKLIN SC:   And can you  conf i rm tha t  you  have a  

Bache lor ’s  Degree in  Mechan ica l  Eng ineer ing  f rom Wi ts  

Un ivers i t y,  a  Master ’s  MBA f rom the  Massachuset ts  

Ins t i tu te  o f  Techno logy,  a  Master ’s  Degree MSC in  F inance 

f rom the  London Bus iness Schoo l ,  a  Master ’s  Degree MPA 

f rom Harva rd  Un ivers i t y  in  the  Un i ted  S ta tes ,  a  Master ’s  

Degree MSC in  Po l i t i ca l  Theory  f rom the  London Schoo l  o f  

Economics .  10 

CHAIRPERSON:   I  am sor ry  Mr  Frank l in  what  –  f rom what  

page are  you read ing?  

ADV FRANKLIN SC:   A t  page 17.  

CHAIRPERSON:   Page 17.  

ADV FRANKLIN SC:   Paragraph 14 Cha i r.  

CHAIRPERSON:   Oh okay.  Yes okay thank you.  

ADV FRANKLIN SC:   Thank you.   I  was busy ou t l in ing  the  

var ious degrees tha t  Mr  Wi l l iams has.   The penu l t imate  one  

is  a  Master ’s  Degree MPHIL in  Po l i t i ca l  Theory  f rom Oxfo rd  

Un ivers i t y.   You conf i rm tha t  tha t  i s  cor rec t?  20 

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   And is  i t  cor rec t  tha t  you are  

present ly  busy w i th  a  Doctora te  Degree wh ich  is  a  DPhi l  

f rom Oxfo rd  Un ivers i t y  as  we l l?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  
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CHAIRPERSON:   How many Mas ter ’s  Degrees have you  

got  Mr  Wi l l iams?   I s  i t  four  o r  f i ve?  

MR WILLIAMS:   F i ve .  

CHAIRPERSON:   Shew.  

MR WILLIAMS:   I  c lear l y  need more  hobb ies  Cha i r.  

CHAIRPERSON:   No tha t  i s  –  tha t  i s  very  commendab le .   

That  i s  ve ry  commendab le .   Yes.  

MR WILLIAMS:   I  th ink  –  and I  th ink  tha t  i s  re levant  to  par t  

o f  the  ro le  I  was  ca l led  to  p lay  a t  the  Ba in  was –  b low my 

back and was in  bus iness.  10 

CHAIRPERSON:   Yes.  

MR WILLIAMS:   F i r s t  th ree  degrees qua l i f ied  me in  

bus iness,  the  las t  th ree  in  e th ics .  

CHAIRPERSON:   Yes.  

MR WILLIAMS:   F i ve  degrees in  corpora te  e th ics .  

CHAIRPERSON:   Yes.  

MR WILLIAMS:   So  I  bas ica l l y  re t ra ined myse l f .  

CHAIRPERSON:   Yes.  

MR WILLIAMS:   Midway th rough.  

CHAIRPERSON:   Yes thank you.  20 

ADV FRANKLIN SC:   Thank you Cha i r.  

ADV FRANKLIN SC:   Then i f  I  cou ld  dea l  b r ie f l y  w i th  your  

caree r  a t  Ba in  we  are  o f  course  in te res ted  in  the  la t te r  par t  

bu t  wou ld  you look a t  paragraph 21  on page 18.    

MR WILLIAMS:   Yes I  am there .  
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CHAIRPERSON:   You must  jus t  say  on  a  l igh t  no te  Mr  

Wi l l iams tha t  you  cannot  have so  many Master ’s  Degrees 

and not  comple te  the  Doctora te  so  you have to  comple te  

the  Doctora te .  

MR WILLIAMS:   I  am t ry ing  Cha i r.  

CHAIRPERSON:   Okay Mr  Frank l in .  

ADV FRANKLIN SC:   Thank you Cha i r.   I f  I  cou ld  run  

th rough th is  wh ich  I  doubt  w i l l  be  cont rovers ia l .   You f i rs t  

jo ined Ba in  in  20  –  in  1995 as  a  Summer  Assoc ia te  or  

in te rn  as  i s  genera l l y  known.   I s  tha t  cor rec t?  10 

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   And then thereaf te r  you had th ree  

per iods o f  fu l l  t ime employment .   1996 to  1997 in  Boston.   

1999 to  2001 in  London and Boston w i th  ex tended  per iods 

in  New York  and then 2009 to  2010  in  Johannesburg .  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   I s  tha t  co r rec t?   Le t  us  j ump fo rward  

to  your  t ime in  Johannesburg  wh ich  you dea l  w i th  in  

parag raph 24 page 19 o f  the  s ta tement .   You jo ined Ba in  

as  a  par tner  in  September  2009 in  Johannesburg  a f te r  they  20 

approached you w i th  an  o f fe r.   They were  res tar t ing  the i r  

South  A f r i can opera t ion  a f te r  hav ing  le f t  the  count ry  in  

2002.   Then cou ld  you jus t  exp la in  p lease when you  worked 

fo r  tha t  per iod  September  2009 up to  2010 in  

Johannesburg  what  was the  se tup  a t  tha t  o f f i ce?   Who was 



23 MARCH 2021 – DAY 366 
 

Page 84 of 362 
 

in  cha rge and who were  your  co l leagues?  

MR WILLIAMS:   So  when i t  s ta r ted  in  la te  2009 there  were  

very  few o f  us .   There  were  two pa r tners  and one par t - t ime 

par tner  and the  idea was we were  go ing  to  need to  have a  

manag ing  par tne r,  the  boss essen t ia l l y.   And so  fo r  2009  

we k ind  o f  jus t  go t  the  o f f i ce  go ing  a  b i t  bu t  in  ear ly  2010 

the  manag ing  par tne r  a r r i ved and th is  was Mr  Vi t to r io  

Massone.   So he ar r i ved f rom I ta ly  as  the  Head  o f  the  

South  A f r i can bus iness.  

ADV FRANKLIN SC:   Bu t  Mr  Massone,  M-a-s-s-o -n-e .  10 

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   He is  the  man who gave tes t imony  

before  the  Nugen t  Commiss ion?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   A l r igh t .   Was there  a lso  a  Mr  

Moo lman a t  the  o f f i ce  a t  tha t  t ime? 

MR WILLIAMS:   That  i s  cor rec t .   So myse l f  and Mr  

Moo lman were  the  two South  A f r i can par tners  and then Mr  

Massone came he was the  th i rd  par tne r  then.  

ADV FRANKLIN SC:   R igh t  in  parag raph 25 you have se t  20 

ou t  ce r ta in  concerns wh ich  you had a t  tha t  t ime regard ing  

Mr  Massone.   Cou ld  you summar ise  them for  the  Cha i r?  

MR WILLIAMS:   So  Cha i r  very  ea r ly  on  in  2010 a f te r  Mr  

Massone ar r i ved in  fac t  myse l f ,  Mr  Moo lman and some o f  

the  o the r  sen ior  peop le  in  the  o f f i ce  began to  be  concerned  
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about  the  way Mr  Massone was behav ing  towards c l ien ts ,  

the  way he was in te rac t ing  w i th  o ther  peop le .  

 Concerned enough tha t  we contac ted  – myse l f  and  

Mr  Moo lman contac ted  the  London o f f i ce  –  the  South  

A f r i can o f f i ce  a t  tha t  po in t  repor t ing  to  London.   We were  

so  concerned about  whether  th is  person Mr  Massone was  

the  appropr ia te  person to  be  the  bus iness based  on h is  

behav iou r  tha t  we contac ted  the  London o f f i ce  and asked  

them to  come and invest iga te  wha t  was happen ing  in  South  

A f r i ca .  10 

 And some o f  the  th ings tha t  were  happen ing  was –  

where  I  persona l ly  doubted Mr  Massone ’s  e th ics .   I  

doubted whethe r  he  was honest ,  I  doubted whether  we 

cou ld  t rus t  what  he  was say ing .   I  go t  to  a  po in t  where  one  

o f  my c l ien ts  sa id  to  me i f  you br ing  tha t  person a long 

aga in  A tho l  we w i l l  no t  speak to  you.   Mr  Massone was 

shout ing  a t  peop le  in  the  o f f i ce .    

 And so  we d id  no t  fee l  you know as the  ev idence  

leader  suggested  I  –  my ca reer  w i th  Ba in  s ta r ted  in  1995  

so  as  a  ca reer  Ba in  Consu l tan t  I  knew the  cu l tu re  va in  Ba in  20 

fos tered and the  way we in te rac ted  w i th  our  c l ien t s  and our  

peop le .   And we d id  no t  fee l  tha t  Mr  Massone represented  

tha t .  

 So we asked the  head o f  the  London o f f i ce  to  come 

and invest iga te .   He then came to  Johannesburg  and we  
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were  conv inced tha t  Mr  Massone was go ing  to  be  re l ieved  

o f  h is  du t ies  bu t  he  was not .   And so  the  way we  

in te rpre ted  tha t  was i t  was Ba in  G loba l  bas ica l l y  endors ing 

Mr  Massone ’s  behav iou r.  We had  to ld  h im – we had to ld  

h im our  concerns ,  they s t i l l  kep t  in  tha t  pos i t ion  so  much  

so  they 00 :15:01  a f te r  tha t  I  chose to  leave the  bus iness  

on  those g rounds .  

ADV FRANKLIN SC:   R igh t  and you went  to  London as  you  

have sa id  fo r  a  shor t  wh i le .   You re turned in  2010 Mr  

Massone was s t i l l  i n  charge o f  the  o f f i ce .  10 

MR WILLIAMS:   Ja .  

ADV FRANKLIN SC:   You then res igned in  2010 and you 

took on  a  ro le  o f  sen ior  adv i so r  on  ad  hoc bas is?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   A l r igh t .   You worked  then in  

permanent  employ  o f  Ba in  fo r  the  per iod  f rom 2010 unt i l  

2018.  

MR WILLIAMS:   That  i s  cor rec t .   I  was not  a  permanent  

employee eve r  aga in  f rom 2010.  

ADV FRANKLIN SC:   A l r igh t .   Then i f  we cou ld  go  ahead to 20 

2018.   You were  aware  tha t  the  Nugent  Commiss ion  o f  

Inqu i ry  as  we ca l l  i t  co l loqu ia l l y  was se t  up  in  2018 and 

took ev idence f rom var ious par t ies  inc lud ing  Mr  Massone.   

You heard  the  tes t imony tha t  was g iven by  Mr  Massone? 

MR WILLIAMS:   That  i s  co r rec t .  
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ADV FRANKLIN SC:   What  was your  react ion  to  i t  and 

what  d id  you do about  i t?  

MR WILLIAMS:   I  was shocked  to hear  Mr  Massone ’s  

ev idence Cha i r.   In  a  way g i ven my concerns back in  2010 

a l ready hear ing  –  hear ing  the  a l legat ions aga ins t  Ba in  and  

hear ing  Mr  Massone ’s  ev idence d id  no t  surpr ise  me in  a  

way.    

 In  fac t  i t  was you know my wors t  fears  coming  

th rough because  I  suspected tha t  he  probab ly  was not  

go ing  to  be  an  e th ica l  leader.   I  le f t  the  bus iness,  was not  10 

par t  o f  the  bus iness and here  e igh t  years  la te r  I  saw a  

man i fes ta t ion  or  heard  a  man i fes ta t ion  o f  my ear l ies t  

concerns.  

 Upon hear ing  h is  tes t imony I  d id  no t  ge t  two th ings.   

The one was I  wro te  an  emai l  to  Mr  Massone ’s  boss  

e f fec t i ve l y  who I  had not  met  bu t  I  knew who he was and 

expressed my d i sappo in tment  as  a  fo rmer  Ba in  par tne r,  

someone who was s t i l l  p roud ly  assoc ia ted  w i th  Ba in  tha t  

we had ra i sed  the  concerns in  2010 they a re  now 

mater ia l i s ing  in  a  very  negat ive  and damaging way.  20 

 So I  exp ressed my d isappo in tment .   I  bas ica l l y  sa id  

in  many ways we  are  no t  surpr i sed but  then I  d id  o f fe r  my  

suppor t  s t i l l  as  a  loya l  Ba in  person o f  long s tand ing  tha t  i f  

there  was a  way  I  cou ld  he lp  Ba in  th rough th is  c r i s is  I  

wou ld .  
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 The second th ing  I  d id  was  to  contac t  an  

invest iga t ive  jou rna l i s t  because  I  saw there  was a  

journa l i s t  wr i t ing  qu i te  a  b i t  about  the  Nugent  Commiss ion  

and so  I  o f fe red  as  a  Ba in  par tner  –  fo rmer  Ba in  par tne r  

tha t  i f  I  cou ld  be  o f  any ass is tance I  wou ld  o f fe r  tha t  

ass is tance.  

ADV FRANKLIN SC:   R igh t .   Cou ld  I  ask  you to  look  a t  

Annexure  AW7 which  is  a t  page 135.    

MR WILLIAMS:   I  have got  i t .  

ADV FRANKLIN SC:   That  i s  an  emai l  wh ich  you sent  to  Mr  10 

Moo lman dated the  6 t h  o f  September  2018 is  i t  cor rec t  tha t  

you se t  ou t  there  some suggest ions as  regards to  the  ro le  

tha t  you might  p lay?  

MR WILLIAMS:   That  i s  cor rec t  Cha i r.   I  had –  Mr  

Massone ’s  ev idence to  the  Nugent  Commiss ion  ended a t  

the  end o f  August  2018.   A few days a f te r  tha t  Mr  Moo lman  

had sent  an  emai l  to  a l l  ex  Ba in  employees.   So Ba in  

a lumni  I  was inc luded in  tha t .   So I  go t  th is  emai l  f rom Mr  

Moo lman say ing  tha t  they a re  dea l i ng  w i th  th is  c r is i s .  

 I  d id  no t  rep ly  to  Mr  Moo lman wi th  my same 20 

d isappo in tment  I  had expressed to  Mr  –  Mr  Massone ’s  boss  

say ing  th is  i s  jus t  unacceptab le .   Mr  Moo lman had  ca l led  

me and we had a  phone ca l l  –  in  fac t  I  th ink  we might  have  

had two phone ca l l s .   So we had  a  phone ca l l  where  he  

bas ica l l y  sa id  i s  there  a  way I  can he lp  them g iven my  
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knowledge o f  Ba in ,  my know ledge o f  management  

consu l t ing  and my knowledge o f  e th ics  o f  bus iness  e th ics  

was the re  a  way I  cou ld  he lp  them.   And I  sa id  I  w i l l  g ive  

tha t  some though t .    

 The next  morn ing  –  ja  the  next  morn ing  or  the  same 

n igh t  jus t  a f te r  tha t  phone ca l l  I  se t  ou t  a  few thoughts  and  

the  one thought  was around th ings Ba in  cou ld  do  you know 

th ink  about  whether  they need to  acknowledge the  harm 

they have caused w i th  a  –  i ssue  an apo logy absent  p lan  

around res t i tu t ion .       10 

 So some o f  the  very  s tandard  th ings you wou ld  

expect  o f  anyone who wants  to  make amends fo r  someth ing  

tha t  they had done wrong.   I  th ink  impor tan t ly  f rom my 

s tandpo in t  I  –  I  express a  w i l l i ngness to  ge t  invo lved in  the  

shor t  te rm and I  sa id  I  am wi l l i ng  to  he lp  bu t  be  ve ry  c lear  

what  I  have ca l l ed  a  h ie ra rchy o f  in te res t .   I  want  to  be  

c lea r  to  Ba in  tha t  i f  I  was go ing  to  he lp  them i t  was  go ing  

to  be  in  the  i n te res t  o f  South  A f r i ca .   And I  sa id  a t  the  

bo t tom o f  the  l i s t  fo r  me is  Ba in  then myse l f  then South  

A f r i ca .  20 

 So where  the re  i s  go ing  to  be  con f l i c t  o r  a  dec is ion  

to  made about  what  was r i gh t  –  the  r igh t  th ing  to  do  I  

wanted them to  be  c lear  tha t  i f  I  go t  invo lved my pr ime  

in te res t  was do ing  the  r i gh t  th ing  fo r  South  A f r i ca  and tha t  

i s  the  bas is  on  wh ich  I  engaged.  
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ADV FRANKLIN SC:   R igh t  you re fer  to  a  s ta tement  to  the  

Ba in  team p lease  look a t  AW3 page 125 to  126 is  tha t  the  

s ta tement  tha t  you are  re fer r i ng  to?   

MR WILLIAMS:   Page 125.  

ADV FRANKLIN SC:   Le f t  –  top  le f t .  

CHAIRPERSON:   What  i s  the  page?  I s  i t  125?  

ADV FRANKLIN SC:   Cor rec t  Cha i r.  

CHAIRPERSON:   Okay.  

MR WILLIAMS:   That  i s  cor rec t  Cha i r.   So tha t  –  th is  was 

the  emai l  tha t  was sent  by  Mr  Moo lman to  a l l  o f  Ba in ’s  10 

a lumni .    

ADV FRANKLIN SC:   A l r igh t  we w i l l  see  d i f fe ren t  i te ra t ions  

o f  th is  as  we go on.   Then p lease look a t  AW4 a t  page 128  

tha t  i s  an  emai l  da ted  the  4 t h  o f  September  2018 f rom you 

to  Ba in  A f r i ca  A lumni  and you addressed i t  to  Mr  Moo lman 

–  tha t  i s  Tiaan,  i s  tha t  cor rec t?  

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   And jus t  summar is ing  i t  you  took 

issue w i th  h is  desc r ip t ion  tha t  Ba in  A lumni  may be  deep ly  

uncomfo r tab le  and you sa id  tha t  tha t  sure l y  rea l i ses  the  20 

rea l  impact  on  Ba in .   I s  tha t  the  message tha t  you  

conveyed?  

MR WILLIAMS:   That  was exact ly  the  message Cha i r  fo r  

the  –  the  reason I  –  I  reacted  so  s t rong ly  to  th is  was as  a  

management  consu l tan t ,  as  a  bus iness adv i sor  your  
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reputa t ion  is  i t  and I  th ink  00 :21:17 most  p ro fess ions your  

reputa t ion  is  a l l  you  have got  and I  s ta te  my reputa t ion  

huge ly  on  the  fac t  tha t  I  was fo rmer  Ba in  pa r tne r.   That  

was –  tha t  was what  I  car r ied  as  an  e lement  o f  p r ide .   And 

so  these th ings  tha t  were  happen ing  in  my m ind was  

dest roy ing  th i s  asset  tha t  I  fe l t  I  had and I  fe l t  tha t  the 

s ta tement  f rom Ba in  t r i v ia l i sed  tha t  damage tha t  a l l  o f  us  

as  fo rmer  Ba in  employees car r ied  f rom hav ing  00:21:44 

Ba in  employees.   And I  was a  Ba in  pa r tne r.   I  was a  sen io r  

person a t  Ba in  and so  the  ca l l s  I  go t  f rom my c l ien ts  CEO’s  10 

in  South  A f r i ca  say ing  A tho l  you assured us  who g i ves the  

impress ion  o f  Ba in  as  a  company  o f  in tegr i t y  look  what  i s  

happen ing  now.   So I  was very  d isappo in ted  in  the  –  where  

they t r i v ia l i sed  the  issue.  

ADV FRANKLIN SC:   Yes p lease  tu rn  to  AW5 page 130.   

That  i s  a  response f rom Mr  Moo lman to  you dated 5  

September  2018 in  re la t ion  to  the  press  re lease cor rec t?  

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   And read ing  f rom the  th i rd  pa ragraph:  

“What  I  can assure  you is  tha t  a l l  cur ren t  20 

Ba in  employees  mine se l f  inc luded are  

hav ing  an  even harder  t ime a l so  th rough no 

fau l t  o f  our  own.   We are  fac ing  an  

incred ib l y  d i f f i cu l t  s i tua t ion  and we are  now 

–  so r ry  –  on l y  now learn ing  some o f  the  rea l  
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fac ts .   There  i s  a  very  genu ine  des i re  f rom 

Manny Maceda –  M-a -c -e-d-a  down to  the  

team in  SA le f t  to  address th is  d isas ter  to  

do  the  r igh t  th ing .   S ince the  rea l  fac ts  

s ta r ted  to  come out  on  Fr iday I  have pu l led  

in to  a  process to  f ind  the  r igh t  way fo rward  

t rue  to  our  va lues . ”  

CHAIRPERSON:   I  am so r ry  –  I  am so r ry  Mr  Frank l in .   You 

have le f t  me beh ind .  

ADV FRANKLIN SC:   I  am sor ry.  10 

CHAIRPERSON:   I  was s t i l l  a t  page 128 but  I  th ink  you are  

on  another  page now.  

ADV FRANKLIN SC:   Yes 130.  

CHAIRPERSON:   130.   Okay.  

ADV FRANKLIN SC:   And Cha i r  I  have… 

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   Read out  the  th i rd  parag raph .  

CHAIRPERSON:   Oh yes I  see i t  yes ,  ja .  

ADV FRANKLIN SC:   In to  the  record .  

CHAIRPERSON:   Ja .  20 

ADV FRANKLIN SC:   Yes so  tha t  –  tha t  was the  –  the  v iew 

expressed by  Mr  Moo lman to  you a t  tha t  t ime.  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   A l r igh t  you –  you have to ld  t he  Cha i r  

tha t  you had o f fe red  yourse l f  as  a  po tent ia l  consu l tan t  as  i t  
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were  in  o rder  to  ass is t  Ba in  in  t he  p red icament  i t  found  

i t se l f .   Cor rec t?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   P lease tu rn  to  AW8 on page 138.    

MR WILLIAMS:   I  have got .  

ADV FRANKLIN SC:   As  I  unders tand i t  th is  was a  pre lude  

to  an  agreement  tha t  was conc luded.  

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   And i t  i s  da ted  the  7 t h  o f  September  

2018 an agreement  be tween Ba in  and Company  South 10 

A f r i ca  and Mr  A tho l  Wi l l iams and jus t  summar is ing  aga in  i t  

se ts  ou t  an  in ten t ion  to  en te r  in to  an  independent  

cont rac tua l  agreement  amongst  the  respons ib i l i t ies  you  

wou ld  be  g i ven and Wi l l iam  sha l l  observe  Ba in ’s  

compl iance w i th  e th ica l  bus iness prac t ices and  

pro fess iona l  s tandards.    

 And then paragraph 5  i f  I  may read  tha t  ou t .  

“ I f  Wi l l iams is  no t  sa t is f ied  tha t  Ba in  has 

ac ted  or  in tends to  ac t  in  a  manner  tha t  w i l l  

add ress h i s  concerns he  sha l l  in  no  way be  20 

res t r i c ted  f rom br ing ing  h is  concerns to  the  

a t ten t ion  o f  an  appropr ia te  th i rd  par t y  

ou ts ide  o f  Ba in  and Wi l l iams sha l l  no t  be  

deemed to  be  in  b reach  o f  h is  

conf ident ia l i t y  ob l iga t ions to  Ba in  in  such  
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an  event . ”  

 So jus t  paus ing  there  i t  speaks fo r  i t se l f  tha t  there  

appears  to  be  a  sent iment  exp ress ion  be tween you and  

Ba in  tha t  you shou ld  be  a l lowed to  have access to  such 

in fo rmat ion  as  you w ish  in  o rder  to  b r ing  concerns to  an  

appropr ia te  ou ts ide  par ty  i f  you  be l ieve  tha t  was  

necessary.  

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   And then in  parag raph 6   

“Ba in  fu r ther  ag rees tha t  in  the  event  o f  a  10 

s i tua t ion  ar i s ing  under  Sect ion  5  above i t  

sha l l  no t  asse r t  any c la im o f  lega l  p r iv i lege 

to  p revent  Wi l l iams f rom br ing ing  h is  

concerns to  the  a t ten t ion  o f  an  appropr ia te  

th i rd  par ty. ”  

I s  tha t  the  unders tand ing  aga in  under  wh ich  you  –  you  

worked eventua l l y?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC:   And you have obv ious l y  been par t y  to  

the  app l i ca t ion  tha t  was brought  in i t ia l l y  fo r  a  number  o f  20 

the  annexures in  your  s ta tement  to  be  kept  f rom the  pub l i c  

–  f rom pub l ic  d i sc losure .   What  i s  you r  comment  on  tha t  

a t tempt  in  the  l igh t  o f  these two paragraphs? 

MR WILLIAMS:   Cha i r  my unders tand ing  f rom the  

d iscuss ion  I  had w i th  Mr  Moo lman and w i th  the  – the  
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d iscuss ions I  had tha t  led  to  th is  le t te r  o f  in ten t  was tha t  

they rea l l y  wanted to  do  the  r igh t  th ing  in  South  A f r i ca .   

These were  aga in  –  these were  no t  s t rangers  to  me.   The  

leadersh ip  a t  Ba in  now were  a l l  peop le  who s tar ted  w i th  me 

20 odd years  ago  so  I  have known them a l l  fo r  many,  many  

years  and so  tha t  jus t  comes w i th  a  leve l  o f  t rus t .   So in  

my in te rpre ta t ion  someth ing  has gone wrong  a t  Ba in  and  

tha t  needed to  be  dea l t  w i th .   But  now Ba in  wanted to  

make sure  the  r igh t  th ing  was be ing  done and –  and the  

ev idence leader  ment ions Manny Macedo and  Manny 10 

Macedo was the  wor ldwide management  par tner  –  the  

wor ldwide management  par tner  o f  Ba in .   The insu l t  was 

say ing  we want  to  do  the  r igh t  th ing .   And th i s  i s  even 

wr i t ten  in  cap i ta l  le t te rs .   So my unders tand ing  was tha t  I  

had th i s  open access –  I  was go ing  to  work  f rom ins ide  

Ba in  bu t  my reason fo r  be ing  there  was not  to  p ro tec t  Ba in  

my reason the re  was to  make sure  we d id  the  r igh t  th ing  

fo r  South  A f r i ca .   And i f  fo r  whatever  reason I  thought  

there  was a  conf l i c t  o r  I  was not  happy w i th  what  Ba in  was  

do ing  or  how they were  conduct ing  themse lves I  was f ree  20 

to  go  to  a  th i rd  par ty  w i th  tha t  concern .   So when I  see an 

app l i ca t ion  tha t  then says the  mater ia ls  tha t  I  have  ga ined 

is  lega l l y  p r iv i leged and tha t  Ba in  has taken great  l iber t ies  

I  must  say  Cha i r  w i th  descr ib ing  me in  a l l  sor t s  o f  

hor rendous ways  l i ke  be ing  d ishonest  and be ing  d is loya l  
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and be ing  d isg runt led  and be ing  un in formed I  ob ta ined tha t  

in fo rmat ion  in  the  contex t  o f  be ing  asked by  Ba in  to  do  the  

r igh t  th ing  fo r  South  A f r i ca  and tha t  was the  –  tha t  was the  

contex t  in  wh ich  I  revea led  a l l  o f  tha t  in fo rmat ion  to  the  

commiss ion .  So tha t  app l i ca t ion ,  tha t  a t t i tude tha t  I  am 

cont raven ing  the  in ten t  o f  my engagement  i s  s t range to  

me.  

ADV FRANKLIN SC:   P lease look  a t  Annexure  AW12 page 

147.   I  cou ld  ac tua l l y  see tha t  tha t  goes onto  page 148 and  

then has Terms o f  Reference f rom 149 to  150.   I s  tha t  the  10 

agreement  wh ich  was conc luded be tween you and Ba in  and  

Company South  A f r i ca  Inc  on  7  Sep tember  2018? 

MR WILLIAMS:   That  i s  co r rec t  Cha i r.   So subsequent  to  

the  one page le t te r  o f  in ten t  we then entered in to  th is  more  

comprehens ive  agreement .  

ADV FRANKLIN SC:   I  am go ing  to  h igh l igh t  cer ta in  par ts  

o f  i t  on  page 147.  

“Dear  A tho l  we a re  thankfu l  tha t  you have  

agreed to  p rov ide  independent  overs igh t  o f  

Ba in ’s  invest iga t ions in to  i t s  work  a t  SARS.   20 

Th is  serv ice  agreement  –  the  agreement  i s  

e f fec t i ve  as  o f  September  7 ,  2018 by  and  

between Ba in  and  A tho l  Wi l l iams and…” 

 I  do  no t  need to  read the  res t .    

“Th is  ag reement  desc r ibes how Ba in  and or  
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i t s  a f f i l i a tes  may engage you to  p rov ide  

overs igh t  o f  the  invest iga t ion .   F ind  i t s  

serv i ces  and how you w i l l  p rov ide  serv i ces . ”  

 And i t  then conta ins  var ious o the r  p rov is ions bu t  I  

am in te res ted  in  a re  the  Terms o f  Reference tha t  a re  

re fer red  to  in  the  body o f  the  agreement .   Those appear  a t  

page 149 to  150.   I s  tha t  cor rec t?  

MR WILLIAMS:   That  i s  co r rec t .  

ADV FRANKLIN SC:   Under  the  f i rs t  head ing  Contex t  f i rs t  

bu l le t  po in t  i t  i s  recorded  10 

“Ba in  i s  coopera t ing  w i th  the  Nugent  

Commiss ion  o f  Inqu i ry  –  the  commiss ion  to  

unders tand the  fac ts  o f  Ba in ’s  engagement  

w i th  SARS in  2014 and 2015. ”  

And then i f  I  cou ld  look a t  the  second bu l le t  po in t .  

“To  re in fo rce  Ba in ’s  commi tment  to  

t ransparency to  the  commiss ion  and to  

suppor t  Ba in ’s  . . . [ ind is t inc t  –  word  cu t ]  w i th  

the  Commiss ion ,  Ba in  has secured the  

serv i ces  o f  A tho l  Wi l l iams.   Ba in . . .  in  20 

respect  o f  independent  adv isor. ”  

And the  th i rd  po in t .    

“Ba in ’s  in ten t  in  secur ing  Mr  Wi l l iams’ 

serv i ces  is  tha t  he  does what  i s  r igh t  fo r  

South  A f r i ca  w i thout  res t r i c t ion . ”  
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And then the  four th .  

“Mr  Ba in ’s (s ic )  ro le  i s  to  p rov ide  

independent  overs igh t  o f  the  ex te rna l  and 

in te rna l  invest iga t ions tha t  Ba in  are  

conduct ing . ”  

I  am jus t  s topp ing  there . . .    

MR WILLIAMS :    Yes.  

ADV FRANKLIN SC :    And those are  se l f -exp lanatory,  bu t  

can you exp la in  t o  the  Cha i rperson what  were  the  in te rna l  

and ex te rna l  invest iga t ions tha t  a re  re fer red  to  here? 10 

MR WILLIAMS :    Cha i r,  so  I  was not  engaged to  conduct  

any o f  my own invest iga t ion .   Ba in  had s tar ted ,  a f te r  

Mr  Massone ’s  t es t imony,  Ba in  had s tar ted  amongst  

themse lves,  amongst  the  in te rna l  lega l  team and some o f  

the  sen io r  peop le  to  beg in  to  ask  quest ions about  what  had 

happened a t  SARS.   So tha t  was c lass i f ied  as  the  in te rna l  

invest iga t ion .    

 That  was,  I  th ink ,  la rge l y  ad-hoc,  jus t  to  ge t  a  

qu ick  sense o f  what  was happen ing .   The ex te rna l  

invest iga t ion  was the  invest iga t ion  where  Ba in  had  20 

re ta ined the  serv ices  o f  Baker  McKenz ie ,  a  law f i rm,  to  

conduct  a  more  comprehens ive ,  a  more  thorough 

invest iga t ion .  

 But  go ing  to  what  happened a t  SARS tha t  in  due  

Ba in ’s  work  in  many o f  the  SOE’s  because Ba in  had worked  



23 MARCH 2021 – DAY 366 
 

Page 99 of 362 
 

across  most  o f  the  SOE’s  inc lud ing  pa r ts  o f  government  as  

we l l .    

 So  th is  –  so  my ro le  was –  and th is  was –  i t  was  

my unders tand ing ,  no  pres ident  fo r  th is .   There  was no 

handbook tha t  I  cou ld  go .   I  d id  no t  have t ra in ing  on  how to  

prov ide  ove rs igh t  to  an  invest iga t ion  bu t  the  in ten t  was 

c lea r.    

 The in ten t  was:   A tho l ,  we want  to  do  the  r igh t  

th ing  here .   We wi l l  g ive  you  access to  wha t  Baker  

McKenz ie  i s  do ing .   You w i l l  have meet ings w i th  them.   You 10 

can see the  documents .   You make su re  tha t ,  a t  the  end o f  

th is  invest iga t ion ,  we can –  you can wr i te  a  repor t  where  

you g ive  your  assurance as  an  independent  person. .  

 I  m igh t  say  you have pseudo independent ,  r igh t ,  

because I  was not  assoc ia ted  w i th  Ba in  bu t  I  was now 

independent  -  you can g ive  the  pub l i c  assurance tha t  th is  

invest iga t ion  was independent  and i t  was  repor ted  

t ru th fu l l y.   That  i s  how I  unders tood my ro le .    

ADV FRANKLIN SC :    Cont inu ing  w i th  the  Terms o f  

Refe rence.   A t  the  bo t tom o f  the  page there  is  a  head ing ,  20 

Opera t ing  Procedures.   The f i rs t  bu l le t  po in t :  

“Mr  Wi l l iams w i l l  have fu l l  access to  the 

in te r im and f ina l  repor ts  o f  the  in te rna l  and  

ex te rna l  invest iga t ions and w i l l  have week ly  

meet ings w i th  the  leads  o f  these  
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invest iga t ions. . . ”  

 I  am jus t  paus ing  there .   What  in te r im and f ina l  

repor ts  a re  contempla ted ,  as  you unders tand i t?  

MR WILLIAMS :    I  th ink  i t  i s ,  i f  i t  makes sense,  conf ron ted 

to  –  so  the  i n te r im invest iga t ion  sor t  o f  w rapped very  

qu ick ly.   So i t  was –  the  idea was,  i f  tha t  cont inued,  I  

wou ld  have overs igh t  o f  i t  bu t  p re ferab le  tha t . . .  ex tended 

because the  ex te rna l  invest iga t ion  became the  focus.  

 But  the  idea was  tha t  Baker  McKenz ie ,  you w i l l  

have under. . .  conduct ing  the  invest iga t ion  wou ld  p roduce,  10 

u l t imate ly,  a  repor t  o f  the i r  f ind ings wh ich  shou ld  go  to  the  

Nugent  Commiss ion .   So tha t  was the  in ten t .   And an 

in te r im. . .  

 I  th ink  i f  I  remember  cor rec t l y  t here  was –  we 

were  m indfu l  o f  the  t im ing  o f  the  Nugent  Commiss ion .   So 

the  idea was to  g ive  the  Nugen t  Commiss ion  an  in te r im  

repor t  wh ich  wou ld  g ive  the  commiss ion  an  update  o f  the  

f ind ings bu t  w i th  a  f ina l  repor t  la te r  on .    

 So the  unders tand ing  was tha t  Baker  McKenz ie  

are  go ing  to  p roduce these two repor ts ,  an  i n te r im repor t  20 

and a  f ina l  repor t  and I  was to  have access to  bo th  o f  

those.  

ADV FRANKLIN SC :    And as  i t  tu rns  ou t .   Were  you eve r  

g iven access to  an  in te r im o r  a  f ina l  repor t  empowered by  

Baker  McKenz ie?  
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MR WILLIAMS :    I  was not  Cha i r.   Desp i te  my constant  

p lead ing  fo r  i t  and a rgu ing  fo r  i t ,  I  was not  g i ven  access 

dur ing  th is  cont rac t . . .  

ADV FRANKLIN SC :    A l r igh t .   Then look a t  page 150  

under  the  head ing ,  Outputs .   The second bu l le t  po in t  wh ich  

says tha t :  

“Mr  Wi l l iams and  the  commiss ion  are  f ree  to  

communica te  d i rec t l y  on  mat te rs  re la t ing  to  the 

commiss ion ’s  invest iga t ion ,  e t  ce tera . . . ”  

 And then i t  sa id :  10 

“ . . .w i th  respect  to  any such communica t ion . . . ”  

 F i r s t  sub-bu l le t :  

“ . . .Ba in  agrees tha t  i t  sha l l  no t  deem any such  

communica t ion  by  Mr  Wi l l iams w i th  the  

commiss ion  to  be  a t  b reach w i th  Mr  Wi l l iams’ 

conf ident ia l i t y  ob l iga t ions to  Ba in .  

And second ly,  Ba in  agrees tha t  i t  sha l l  no t  

seek to  asser t  a  c la im o f  lega l  p r iv i lege to  

p revent  Mr  Wi l l iams f rom beg inn ing  h is  

concerns to  the  a t ten t ion  o f  the  commiss ion . . . ”  20 

 That  i s ,  m i r ro rs ,  i t  seems the  s im i la r  two  

prov is ion  tha t  were  in  your  le t te r  o f  in ten t .  

MR WILLIAMS :    That  i s  cor rec t  Cha i r.   Can I  a lso  ment ion  

tha t  –  because there  is  ment ion  o f  the  commiss ion ,  the  

Nugent  Commiss ion .   I  had,  through an invest iga t ive  
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journa l i s t ,  I  con tac ted  –  es tab l i shed a  connect ion  w i th  

Judge Nugent  and so  aga in  to  make th is  ro le  o f  m ine or  i t  

was a l ready b i zar re ,  even more  b i zar re .    

 We estab l i shed th is  unders tand ing  between Ba in  

and myse l f  and Judge Nugent  tha t  I  w i l l  speak to  bo th  

par t ies .   So Judge Nugent  had a  copy o f  my cont rac t .   He 

unders tood what  I  was there  to  do  and he we lcomed 

comments  f rom me,  in fo rmat ion  f rom me,  a l l . . .   a l l  o f  these 

communica t ions  bu t  he ,  Judge Nugent ,  we lcome 

communica t ions f rom me.    10 

 So th is  idea to  be  ab le  to  communica te  w i th  the  

commiss ion . . .  I  was f ree  to  do  tha t  in  my cont rac t  and 

Judge Nugent  and I  had a  s t range number  o f  ema i ls  and  

had a  few –  one or  two face- to - face  meet ings as  we l l .  

ADV FRANKLIN SC :    A l r igh t .   We wi l l  ge t  in to  the  de ta i l  o f  

what  was used as  a  consequence  o f  the  invest iga t ion  bu t  

can I  ask  you to  look  a t  para  7 ,  page 13 o f  your  s ta tement  

o r  a f f idav i t ,  ra ther?  

MR WILLIAMS :    I  have got  i t .  

ADV FRANKLIN SC :    What  you say is :  20 

“Th is  a f f idav i t  re l ies  on  documents  and emai ls  

tha t  I  rece ived or  used du r ing  my 16-month  

per iod  o f  engagement  w i th  Ba in . . . ”  

 Now I  am jus t  paus ing  there .   You g ive  the  Cha i r  

an  idea o f  what  document  p roduc t ion  exerc ise  was  car r i ed  
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ou t  by  whom and when you were  shown such documents . . .  

MR WILLIAMS :    So  Cha i r,  I  th ink  these documents  can be  

d iv ided in to  t h ree  ca tegor ies  by  the  th ree  ro les ,  d i f fe ren t  

ro les  I  p layed a t  Ba in  as  the  ev idence leader  desc r ibed  

ear l ie r.   So dur ing  my ro le  as  th is  –  prov id ing  overs igh t  o f  

the  invest iga t ion .    

 I  –  l i ke  I  sa id  ea r l ie r,  I  had meet ings w i th  Ba in ,  

w i th  the i r  lawyers ,  w i th  the  Baker  McKenz ie ’s  i nves t iga tors .   

In  fac t ,  there  were  meet ings I  had w i th  on l y  the  Ba in ,  

Baker  McKenz ie ’s  invest iga tors  w i thout  Ba in .   So I  had 10 

oppor tun i ty  to  ask  quest ions and engage w i th  them.  

 What  Baker  McKenz ie  had s tar ted  do ing  was to ,  

because the  concern  about  the  w idespread poss ib le  

improper  behav iour  w i th in  Ba in ,  had begun access ing  the  

dev ices o f  many o f  i t s  personne l .   So lap tops,  ce l l  phones,  

look ing  a t  Ba in ’s  serve r.   So f rom tha t  sea rch ,  they have  

co l lec ted  vast  vo lumes o f  documents .    

 Baker  McKenz ie  went  th rough a  process o f  

reduc ing  tha t  f rom,  I  th ink ,  i t  was a  few mi l l ion  documents ,  

as  I  reca l l ,  down to  a  much smal le r  number  bu t  a l l  those  20 

re levant  documents  tha t  they had c lass i f ied  as  re levant ,  

those were  shared w i th  me so  tha t  i f  –  in  fac t  i t  a l l  came to  

me by emai l .    

 So  there  were  per iod ic  updates ,  face- to - face  

meet ings bu t  a lso  these documents  tha t  came in to  our  
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possess ion  as  pa r t  o f  tha t  ro le .    

 So I  was g iven these documents  or  Baker  

McKenz ie  had a le r ted  me and o thers  to  someth ing  they 

found wh ich  they  thought  was re levant .   So the  bu lk  o f  the 

documents  tha t  I  go t  and I  p resented to  the  commiss ion  

came dur ing  tha t  per iod .   So i t  was documents  tha t  Baker  

McKenz ie  had found  f rom Ba in ’s  s ta f f  and shared tha t  w i th  

me.  

 I  do  no t  –  we l l ,  I  know i t  was not  every th ing  tha t  

was co l lec ted  because th is  idea o f  p r iv i lege emerged aga in  10 

and so  I  do  no t  know what  the  fu l l  se t  was co l lec ted .   I  jus t  

know what  I  rece ived but  I  know tha t  i t  was es tab l i shed  

tha t  there  were  none – they were  pr iv i leged documents  tha t  

I  wou ld  no t  see .   I  wou ld  on ly  see the  non-p r iv i leged 

documents .  

 So tha t  was tha t  f i rs t  per iod .   Then  in  the  second 

per iod  where  I  was th is  independent  adv isor  then he lped to 

deve lop  the i r  remedy p lan ,  I  rece ived no new documents  on  

the  invest iga t ion .   So,  to  the  ex ten t  tha t  there  a re  

documents  here ,  they are  emai ls ,  bas ica l l y.   And then the  20 

per iod  when I  was employed by  Ba in ,  I  rece ived more  

documents  and many emai l s .    

 So  when I  say  I  p roduced documents .   What  I  

mean is ,  I  p roduced emai ls .   I  p roduced none  o f  the  

documents  tha t  a re  inc luded here .   Everyone o f  the  
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documents  inc luded in  my a f f idav i t  a re  documents  

presented to  me by Ba in  or  Baker  McKenz ie .  

ADV FRANKLIN SC :    R igh t .   And you have se t  ou t  the  

process by  wh ich  you rece ived those documents  in  

parag raph 7 .1  and fo l low ing o f  you r  a f f idav i t .    

[Speaker ’s  vo ice  drops –  unc lea r ]  

MR WILLIAMS :    That  i s  cor rec t .   I t  i s  what  I  have jus t  

desc r ibed.  

ADV FRANKLIN SC :    You a lso  have face- to - face  meet ings 

w i th  Ba in  employees and w i th  Baker  McKenz ie  10 

. . . [ in te rvenes]   

CHAIRPERSON :    Mr  Frank l in ,  jus t  remember  no t  to  speak  

too  fa r  f rom the  . . . [ in te rvenes]   

MR WILLIAMS :    I  am sor ry.  

CHAIRPERSON :    From the  . . . [ in te rvenes]   

ADV FRANKLIN SC :    I  am sor ry  Cha i r.  

CHAIRPERSON :    I f  i t  moves,  you  cou ld  move i t  c loser  i f  i t  

i s  more  conven ien t  fo r  you to  pu t  your  f i l e  on  the  o the r. . .  

ADV FRANKLIN SC :    Yes.  

CHAIRPERSON :    Okay.  20 

ADV FRANKLIN SC :    Thank you,  Cha i r.  

CHAIRPERSON :    Okay a l r igh t .  

ADV FRANKLIN SC :    What  I  had asked the  w i tness i s  

whethe r  dur ing  the  course  o f  h is  engagement  he  had 

meet ings w i th  Ba in  employees and a lso  Baker  McKenz ie . . .  
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MR WILLIAMS :    I  d id  Cha i r.   So a  lo t  o f  Baker  McKenz ie  

meet ings were  s t ruc tured meet ings around what  they had  

found and whethe r  I  had any quest i ons.   The Ba in  meet ings 

were  less  s t ruc tu red.   I  was  g iven  access to  the  o f f i ce  and  

so  there  were  t imes where  consu l tan ts  wou ld  come in to  my 

o f f i ce  and ra ise  the i r  concerns,  share  the i r  exper ience w i th  

me.    

 So I  go t  a  sense f rom forma l ly  what  had 

happened but  a lso  f rom peop le  in  a  co f fee  area or  a t  the  

l i f t s ,  corne r ing  me and say ing :   I  th ink  you shou ld  know 10 

about  th is .  

ADV FRANKLIN SC :    R igh t .   Cou ld  I  ask  you?  Your  f ina l  

conc lus ion ,  be fo re  we get  in to  the  de ta i l ,  what  was i t?   

Was i t  tha t  Ba in  had come c lean w i th  the  commiss ion  and 

w i th  South  A f r i ca  or  no t?  

MR WILLIAMS :    I t  was def in i t i ve  no t .   I  –  l i ke  I  ment ioned 

ear l ie r  Cha i r.   I  looked a t  my ro le  as ,  d id  Ba in  w i th  Baker  

McKenz ie  conduct  a  comprehens ive  and r igorous 

invest iga t ion?  

 And the re ,  la rge l y,  I  sa id  yes because I  thought  20 

the  te rms o f  re fe rence were  adequate ly  des igned.   I  have  

these meet ings w i th  Baker  McKenz ie .   So I  knew where 

they were  look ing ,  who they were  speak ing  to ,  what  

documents  they rev iewed.   So I  fe l t  comfor tab le  w i th  the  

comprehens iveness o f  an  invest iga t ion .  
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 The pa r ts  I  cou ld  no t  be  comfor tab le  w i th  was,  I  

cou ld  no t  a t tend  the  in te rv iews.   So I  fe l t  tha t  those 

meet ings where  they were  in te rv iewing s ta f f  as  opposed to  

jus t  rev iewing documents  was very  re levant  bu t  those 

in te rv iews were  regarded as  pr i v i lege and I  was  den ied  

access to  the  in te rv iew notes  tha t  came f rom those 

meet ings.  

 So I  cou ld  no t  be  sure  o f  what  happened in  those 

in te rv iews.   So  I  –  in  my v iew i t  was,  i t  seemed 

comprehens ive  except  fo r  the  fac t  tha t  I  cou ld  no t  ge t  10 

access to  those in te rv iew notes .  

 On the  t ru th fu lness par t .   There  I  –  two par ts .   

One.   Judge Nugent  kept  wr i t ing  to  me as d id  Ba in ,  say ing 

tha t  Ba in  are  be ing  evas ive ,  they are  ob fuscat ing ,  they are  

no t  –  you know they were  assembl ing  documents  on l y  when  

he asked fo r  i t .   They are  no t  address ing  the  rea l  concerns.    

 I  knew what  Judge Nugent ’s  conc lus ion  was.   

Mine was s imp le .   I  was h i red  to  judge or  make a  –  fo rm an  

op in ion  on  whether  Ba in  had repor ted  t ru th fu l l y  to  the 

commiss ion .   I  was go ing  to  judge  tha t  by  look ing  a t  Ba in ’s  20 

repor t  to  the  commiss ion  aga ins t  a l l  the  ev idence and  

d iscuss ions tha t  I  have been par t  o f .  

 But  when Ba in  re fused to  g ive  me access to  the  

f ind ings repor t ,  I  cou ld  make no assessment  o f  t ru th fu lness 

and  in  my mind Ba in  were ,  there fore ,  no t  t ru th fu l  w i th  me  
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because I  cou ld  no t  see the  f ina l  f ind ings and they  are  no t  

t ru th fu l  to  the  commiss ion  because they never  submi t ted  

any f ind ings to  the  commiss ion .  

 And in  fac t ,  how cou ld  ev idence suggest  th is  was 

a  consc ience dec is ion  on  Ba in ’s  par t  to  no t  submi t  –  to  no t  

f i l e  the  repor t  w i th  the  commiss ion  and not  to  make tha t  

repor t  ava i lab le  to  me.  

ADV FRANKLIN SC :    A l r igh t .   You res igned f rom your  

engagement  w i th  Ba in  a t  the  end o f  2019.  

MR WILLIAMS :    August  2019.  10 

ADV FRANKLIN SC :    What  led  to  tha t  res ignat ion . . .  

[Speaker  no t  c lea r  –  vo i ce  drops]  

MR WILLIAMS :    I t  was Ba in  cont inu ing  to  w i thho ld  

in fo rmat ion  tha t  I  thought  was re levant .   You know,  I  had 

a l l  these assurances and you –  we have read th rough  

those emai ls  ear l ie r  tha t  Ba in  had fu l l  in ten t  to  do  the  r igh t  

th ing .    

 Par t  o f  do ing  the  r igh t  th ing ,  by  my es t imat ion  

was,  to  make fu l l  d isc losu re  o f  what  had happened.   The  

fac t  tha t  Ba in  cont inued even when I  was employee,  a  20 

par tner  b rought  in  to  dea l  w i th  these issues,  they 

cont inued to  w i thho ld  tha t  tha t  f rom me.  

 Conv inced me tha t  I  cou ld  no t  then be par t  o f  

tha t .   So i t  was the  same issue tha t  s ta r ted  in  the 

beg inn ing ,  was w i thho ld ing  o f  wha t  had rea l l y  t ransp i red  a t  
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SARS and o the r  SOE’s .    

ADV FRANKLIN SC :    Now cou ld  I  ask  you to  look  a t  para  

9 ,  page 15 o f  you r  a f f idav i t?  

MR WILLIAMS :    I  have got  i t .  

ADV FRANKLIN SC :    Parag raph 9 ,  page 15.   And  i f  I  can  

ask  you to  look  ten  l ines  down?  You say:  

“ I t  was on ly  a f te r  I  le f t  and a f te r  Ba in  made 

o f fe rs  to  me tha t  I  in te rpre ted  as  be ing  a imed 

a t  s i lenc ing  me,  d id  I  rea l l y  look  c lose ly  a t  a l l  

the  ev idence in  my possess ion  and s tud ied  i t  10 

c lose ly.  

Th is  p rocess s ta r ted  in  la te  December  2019 

and conc luded in  March 2020.  

A ca ta lys t  fo r  rev iewing what  I  had  in  my 

possess ion  and o rgan is ing  i t  was the  summons  

I  rece ived f rom the  Zondo Commiss ion  in  

January  2020.  

Put t ing  together  the  contents  o f  the  500 p lus  

documents  and  emai ls ,  combined w i th  the  

numerous phone  ca l l s  and mee t ings tha t  I  20 

a t tended a t  Ba in  p lus  my knowledge o f  Ba in .   

Management  consu l t ing  and bus iness e th i cs ,  

has a l lowed me to  deve lop  the  sequence o f  

events  and unders tand ing  tha t  I  p resent  in  th is  

a f f idav i t . . . ”  
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 I  th ink  tha t  i s  se l f -exp lanatory  bu t  i s  tha t  an  

accura te  recorda l  o f  what  in  fac t  t ransp i red?  D id  you took 

a  c lose r  look  a t  the  to ta l i t y  o f  th is  ev idence th rough the  

pr ism o f  your  exper iences as  a  Ba in  par tner  and employee  

and put  together  what  we have before  the  Commiss ion  

today?  

MR WILLIAMS :    That  i s  cor rec t  Cha i r.   I  –  when  I  –  in  

2018 and dur ing  my overs igh t  ro le  –  my work  was rea l l y  

geared toward  ass is t ing  the  Nugen t  Commiss ion  wh ich  was 

focussed square l y  on  what  was happen ing  a t  SARS.   So 10 

the  ex ten t  I  looked a t  and rev iewed ev idence and had 

d iscuss ions w i th  Baker  McKenz ie  and Ba in ,  was very  

ta rge ted,  la rge ly,  on  what  was happen ing  a t  SARS.  

 A f te r  I  had le f t  Ba in  and the  Commiss ion  

approached and I  sa id  I  have got  documents  tha t  I  th ink  

m ight  be  usefu l  to  the  Commiss ion ,  I  then looked a t  

every th ing  I  had,  no t  jus t  what  was  re levant  to  SARS and i t  

i s  when I  looked a t  a l l  –  eve ry th ing  I  had,  ac tua l l y  f o rmed a 

very  d i f fe ren t  v iew tha t  I  had in  2018 when I  was engaged  

to  prov ide  an  ove rs igh t .  20 

ADV FRANKLIN SC :    R igh t .   And then in  parag raph 45,  

page 27 you have  a lso  exp la ined tha t  in  the  sect ions wh ich  

fo l low in  the  a f f idav i t ,  you re l y  on  in fo rmat ion  conta ined in  

documents  and emai ls  tha t  were  in  my possess ion  dur ing  

the  pe r iod  o f  my engagement  w i th  Ba in  and tha t  those are  
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the  ones you have exchanged w i th  employees o f  Ba in  or  

those conduct ing  the  invest iga t ion  i .e .  . . . [ in te rvenes ]   

CHAIRPERSON :    I  am sor ry  Mr  Frank l in .   Was  27 the  

parag raph or  the  page number?  

ADV FRANKLIN SC :    A t . . .   45  was the  paragraph .   27  is  

the  page. . .  

CHAIRPERSON :    Oh,  thank you.   Okay.  

ADV FRANKLIN SC :    Thank you,  Cha i r.   Jus t . . .  I  was jus t  

h igh l igh t ing  tha t :  

“The emai ls  and  documents  or  bo th  tha t  I  10 

exchanged w i th  employees o f  Ba in  or  those  

conduct ing  the  invest iga t ion ,  tha t  i s  Baker  

McKenz ie ,  o r  emai ls  and documents  tha t  were  

g iven to  me by employees o f  Ba in  or  peop le  

conduct ing  the  invest iga t ion . . . :  

 I s  tha t  an  accura te  summary. . .  

MR WILLIAMS :    That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC :    Cha i r,  I  am about  to  p roceed in to  the 

de ta i l  o f  the  a f f idav i t  and I  wonder  i f  th is  wou ld  su i t  Cha i r  

to  ad jou rn  fo r  the  lunch break?  20 

CHAIRPERSON :    Yes-no,  tha t  i s  f ine .   We wi l l  ad journ  fo r  

lunch.   We are  meant  to  have the  even ing  sess ion  fo r  the  

cont inuat ion  o f  Mr  Gordhan ’s  c ross -examinat ion  by  

Mr  Moyane ’s  counse l  th is  even ing .    

 The even ing  sess ions normal ly  s ta r t  a t  four  o r  
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f i ve .   I t  may be tha t  du r ing  the  lunch break you might  w ish  

to  cons ider  what  shou ld  be  done  in  –  a t  tha t  t ime and i f  

need be ta l k  to  a l l  concerned.    

 One approach is  tha t  we w i l l  con t inue w i th  Mr  

Wi l l iams,  s top  a t  a  ce r ta in  t ime,  maybe f i ve  o ’c lock .   Have  

tha t  c ross-examinat ion  take  p lace  wh ich  I  th ink  shou ld  no t  

go  beyond an hour  and then resume wi th  Mr  Wi l l iams a f te r  

tha t .    

 Now I  am ment ion ing  tha t ,  tha t  I  am a l i ve  to  the  

fac t  tha t  no t  everybody might  be  aware  tha t  my expecta t ion  10 

is  tha t  we cou ld  go  in to  the  even ing  but  I  know the re  are  a  

lo t  o f  peop le  who  are  aware  now tha t  we are  t ry ing  to  use  

as  much t ime as  poss ib le  to  t ry  and f in ish .    

 So what  one opt ion  is  tha t  we w i l l  do  tha t  bu t  

obv ious ly  i t  i s  sub jec t  to  hear ing  i f  everybody tha t  needs to  

be  he re  or  an t ic ipa te  i s  ab le  to  o r  whether  the re  are  any 

prob lems But  I  th ink  to  a  la rge  ex ten t  peop le  t ry  to  make a  

p lan  and coopera te  in  he lp ing  the  Commiss ion .  

ADV FRANKLIN SC :    Yes,  we w i l l  do  tha t .  

CHAIRPERSON :    H ’m.  20 

ADV FRANKLIN SC :    Cha i r,  jus t  one issue.   Of  course ,  

there  w i l l  s t i l l  be  re -examinat ion . . .  

CHAIRPERSON :    Oh,  ja ,  there  w i l l  s t i l l  be  re -exam inat ion .   

Oh,  so  tha t  cou ld  i t  beyond an hour.  

ADV FRANKLIN SC :    Yes.  
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CHAIRPERSON :    So  tha t  i s  one –  the  one opt ion  is  tha t  

we w i l l  s top  w i th  Mr  Wi l l iams a t  a  cer ta in  t ime,  maybe f i ve  

o ’c lock ,  maybe s i x  o ’c lock .   The o ther  pa r t ies  cou ld  wa i t  a  

b i t  where  we s t i l l  con t inue a  b i t  bu t  obv ious l y  no t  too  long.   

We do not  want  to  keep them wai t i ng  fo r  too  long.    

 And then maybe,  depend ing  on how long the  re -

examinat ion  takes,  most  o f  the  re -examinat ions tha t  we 

have exper ienced  in  the  Commiss ion  have been reasonab le  

shor t .   Then we  need to  see whether  we wou ld  want  to  

cont inue a f te r  tha t  o r  tha t  w i l l  be  too  la te  fo r  some o f  the  10 

peop le  a f fec ted .    

 I  –  as  we approach the  end o f  the  t ime fo r  o ra l  

ev idence in  the  Commiss ion ,  a re  more  and more  p repared  

to  s i t  qu i te  la te  bu t  obv ious ly  tha t  i s  no t  a lways conven ien t  

to  eve rybody and  tha t  has to  be  taken in to  account .   So.    

 But  another  op t i on  m ight  be  tha t  we s top  w i th  

Mr  Wi l l iams  a t  a  cer ta in  t ime today,  th is  a f te rnoon o r  

maybe th is  even ing  or  whatever  t ime.   And then cont inue 

tomorrow morn ing  w i th  h im and f in ish  w i th  h im be fore  we  

s tar t  the  next  w i tness.    20 

 So I  thought  I  wou ld  ra i se  th is  th ing  so  tha t  

maybe du r ing  the  lunch break you cou ld  re f lec t  and  so 

when we come back we can have some d i scuss ion .    

 And to  the  ex ten t  tha t  whatever  we p lan  to  do  

might  a f fec t  peop le  who are  no t  he re  now.   There  m ight  be  
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a  need fo r  some d iscuss ion .    

ADV FRANKLIN SC :    Yes,  thank you,  Cha i r.   We wi l l  

invest iga te  a l l  tha t .  

CHAIRPERSON :    Ja ,  okay a l r i gh t .   We wi l l  take  the  lunch 

ad journment  and resume a t  two.   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON :    Okay,  le t  us  cont inue.  

ADV FRANKLIN SC:    Thank you,  Cha i r.  

CHAIRPERSON :    A re  you ab le  to  te l l  me anyth ing  about  10 

la te r  today?  You w i l l  le t  me know la te r  o r  now? 

ADV FRANKLIN SC:    No,  I  w i l l  le t  you know la te r  bu t  the 

pre l im inary  ind ica t ion ,  Cha i r,  i s  tha t  we wou ld  no t  want  to  

cont inue w i th  Mr  Wi l l iams a f te r  t he  c ross-examinat ion / re -

examinat ion .  

CHAIRPERSON :    Yes,  yes .  

ADV FRANKLIN SC:    Because no t  knowing p rec ise ly  when 

tha t  w i l l  be .  

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    And,  i f  necessary,  w i th  your  leave,  20 

we w i l l  ra ther  con t inue.  

CHAIRPERSON :    Ja .   No,  tha t  i s  f ine .  

ADV FRANKLIN SC:    And tha t  i s  in  o rder  fo r  Mr  Wi l l iams.  

CHAIRPERSON :    Yes,  okay.   No,  tha t  i s  f ine .  

ADV FRANKLIN SC:    Thank  you,  be fo re  lunch,  Mr  
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Wi l l iams,  you had se t  the  scene fo r  the  Cha i r  and you had  

exp la ined how i t  i s  tha t  you came to  take  th is  overs igh t  

ro le  in  re la t ion  to  the  Ba in  invest iga t ion .   I  wou ld  now l i ke  

to  p roceed to  some o f  the  de ta i l  o f  the  a f f idav i t  and i f  you  

cou ld  tu rn  to  page 27 o f  your  a f f idav i t ,  there  i s  a  head ing :  

“Ba in ’s  en t ry  in to  the  pub l i c  sec to r  th rough a  pa id  

in te rmed iary. ”  

Do you have tha t?    

MR WILLIAMS:    No,  no t  ye t .  

CHAIRPERSON :    Jus t  remember  no t  to  be  too  fa r  f rom the  10 

microphone.   Okay,  no ,  tha t  i s  f ine .  

ADV FRANKLIN SC:    Thank you.   R igh t ,  so  fo r  th is  

sec t ion  I  wou ld  l i ke  you to  s ta r t  p lease w i th  AW18 wh ich  is  

on  page 176.   AW18,  176,  do  you have tha t?  

MR WILLIAMS:    I  have got  tha t .  

ADV FRANKLIN SC:    R igh t ,  tha t  i s  a  cont rac t  wh ich  is  

headed:  

“Bus iness deve lopment  and s takeho lde r  

management  cont rac t . ”  

And we see f rom page 179 tha t  i t  was conc luded on 1  20 

November  2013 and i t  i s  be tween Ba in  and Company South  

A f r i ca  Inc  and a  company known as  Ambrobr i te  (P ty)  L td ,  i s  

tha t  cor rec t?  

MR WILLIAMS:    That  i s  co r rec t ,  Cha i r.  

ADV FRANKLIN SC:    Now befo re  you get  in to  the  de ta i l  o f  
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tha t  cou ld  I  ask  you who is  Ambrobr i te ,  to  your  know ledge? 

MR WILLIAMS:    Cha i r,  by  Ba in ’s  own due d i l igence th is  

company Ambrobr i te  d id  no t  have  any in te rnet  p resence,  

no  webs i te ,  never  f i led  f inanc ia l s ,  had a  tax  ce r t i f i ca te 

wh ich  SARS seemed to  th ink  was f raudu len t ,  no  t rad ing  

h is to ry,  no  f inanc ia l  s ta tements .   So th is  Ba ins ’ due  

d i l igence found tha t .   Th i s  company today does not  ex is t .   

Even in  th is  cont rac t  the  name changes f rom Ambrobr i te  to  

Ambror i te ,  i t  i s  no t  c lear  whether  they ex i s t  today.   Per  th is  

cont rac t  and I  unders tand i t ,  i s  a  company se t  up  by  two 10 

gent lemen,  Mr  Duma Nd lovu who is  a  TV producer,  I  th ink  

he  p roduces the  TV show Muvhango and Mr  Mand la  

KaNozu lu  and both  o f  them are  ar t i s ts ,  they do  they 

crea t ive  work  and so  they descr ibe  themse lves  as  an  

events  management  company,  th is  i s  no t  a  bus iness  

consu l t ing  or  management  consu l t ing  company,  th is  i s  an  

events  company.   Th i s  i s  an  events  company.  

ADV FRANKLIN SC:    R igh t ,  p lease tu rn  t o  page  AW19,  

page 189 to  190 .   That  appears  to  be  an  ex t rac t  f rom a  

webs i te  o f  some sor t .   Do you know what  th is  i s?  20 

MR WILLIAMS:    Page 189,  you sa id?  

ADV FRANKLIN SC:    Cor rec t .  

MR WILLIAMS:    Th i s  i s  a  webs i te  wh ich  is  ac tua l l y  –  so  

one o f  the  Ambrobr i te  p r inc ipa l s ,  Mr  KaNozu lu  –  so  th is  i s  

h is  pe rsona l  webs i te  where  he  desc r ibes h is  c redent ia ls  
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and h is  background.  

ADV FRANKLIN SC:    R igh t ,  cou ld  you go back  to  the 

cont rac t  i t se l f  s ta r t ing  a t  176?  F i rs t l y  under  pa ragraph 1 ,  

the  pa r t ies  invo l ved,  these a re  two peop le  who have been 

ident i f ied  by  you,  Dr  Duma Nd lovu and Mr  Mand la  

KaNozu lu .   A re  those the  two  peop le  you re fer red  to  

ear l ie r?  

MR WILLIAMS:    That  i s  cor rec t ,  Cha i r,  the  two Ambrobr i te  

p r inc ipa l s .  

ADV FRANKLIN SC:    A l r igh t ,  then under  paragraph 2 :  10 

“Cur ren t  contex t .   I t  i s  sa id  tha t  Ba in  and Company 

SA in  co l labora t ion  w i th  Ambror i te  has ident i f ied  the  

government  and s ta te  owned ente rpr ise  secto r  as  a  

s t ra teg ic  p r i o r i t y. ”  

Then i f  I  cou ld  go  to  the  second paragraph under  tha t  

head ing :  

“ In  add i t ion ,  Ambrobr i te  in te l l igence has a l lowed  

Ba in  in  the  las t  few months to  acknowledge tha t  in  

the  next  few years  a  number  o f  s ta te  owned 

enterpr i ses  and  agenc ies  w i l l  be  sub jec t  to  20 

leadersh ip  and s t ra teg ic  changes  and w i l l  requ i re  

s ign i f i can t  t ransfo rmat ion  and tu rna round  

processes. "  

Then the  las t  pa ragraph on tha t  page:  

“Ba in  and Company South  A f r i ca  i s  o f  the  op in ion  
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tha t  a  co l labora t ion  o f  Ambror i te  wou ld  substant ia l l y  

benef i t  i t s  bus iness and the  probab i l i t y  o f  success 

in  th is  sec to r. ”  

Jus t  paus ing  the re ,  I  take  i t  you  are  fami l ia r  w i th  th is  

cont rac t ,  you have looked a t  i t  be fore?   

MR WILLIAMS:    That  i s  co r rec t ,  Cha i r,  I  have.  

ADV FRANKLIN SC:    What  d id  you unders tand to  be  the  

ob jec t i ve  o f  the  cont rac tua l  engagement  been Ba in  and  

Ambrobr i te?  

MR WILLIAMS:    Wel l ,  Cha i r,  the re  is  what  they s ta te  in  10 

th is  cont rac t  and then what  –  I  th ink  what  mate r ia l i sed  and  

what  happened but  what  they s ta te  in  th is  cont rac t  in  and 

o f  i t se l f  i s  shock ing .    

For  them to  jus t  tha t  s ta tement  tha t  the  ev idence  

leader  read tha t  based on the i r  i n te l l igence.   So aga in ,  we 

are  no t  ta lk ing  about  pub l i c  sec to r  consu l tan ts  o r  bus iness 

consu l tan ts ,  we  are  ta lk ing  a r t i s ts  who say by  the i r  

in te l l igence they know o f  s t ra teg i c  changes happen ing  our  

pub l i c  ins t i tu t ions  and leadersh ip  changes.   Fo r  me tha t  i s  

incred ib l y  t roub l i ng  and I  th ink  tha t  beg ins  to  h in t  a t  what  20 

th is  cont rac t  i s  about .   

 So as  much as  th is  cont rac t  ta lks  about  bus iness  

deve lopment  and  g iv ing  Ba in  the  s t ra teg ic  adv ice ,  wh ich  is  

a  b izar re  thought ,  Ba in  was one o f  the  preeminent  s t ra tegy 

consu l t ing  f i rms in  the  wor ld ,  why  wou ld  they tu rn  to  two 
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a r t i s ts  to  g ive  them s t ra teg i c  adv i ce?  

 So th is  cont rac t  seemed to  por t ray  i t se l f  as  one  

where  these are  loca l  exper ts  who  were  go ing  to  he lp  Ba in  

be  successfu l .   When I  read th is  i t  sounds l i ke  these are  

two ind iv idua ls  who are  ve ry  c lose  to  po l i t i c ians and are  

ab le  to  open doors  to  po l i t i c ians fo r  Ba in .  

ADV FRANKLIN SC:    R igh t ,  p lease look a t  page 177 under  

the  head ing  C Bus iness Deve lopment ,  the  th i rd  bu l le t  po in t  

there :  

“Fac i l i ta te  the  in t roduct ion  or  d i rec t l y  in t roduce 10 

Ba in  pa r tne rs  to  those key leaders  and dec is ion -

makers . ”  

Do you know who  those ident i f ied  peop le  a re?  

MR WILLIAMS:    I  do  no t  know exp l ic i t l y,  Cha i r.   Aga in  in  

the  contex t  here  i t  says  i t  was pub l i c  sec to r.   R igh t ,  so 

ear l ie r  on  i t  sa id  th is  i s  about  government  and pub l i c  

sec to r,  so  I  am assuming when they ta lk  about  key  leaders  

and dec is ion-makers  they are  t a lk ing  about  key  pub l i c  

sec tor  leaders  and dec i s ion -makers .   And even then I  do  

no t  th ink  i s  necessar i l y  p rob lemat ic  i f  someone says we 20 

in t roduce you to  dec is ion-makers  in  the  pub l i c  sec to r,  I  

th ink  tha t  i s  f ine ,  I  th ink  to  be  in t roduc ing  us  to  po l i t i c ians,  

tha t  becomes more  prob lemat ic  in  my mind.  

CHAIRPERSON :    Bu t  even then ,  why shou ld  somebody 

have a  cont rac tua l  a r rangement  w i th  somebody  e lse  to  
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in t roduce them to  somebody who is  in  the  pub l i c  domain?  

MR WILLIAMS:    [ ind is t inc t ]  08 .25  but  they a lso  say they 

can o f fe r  in te l l igence on p rocurement  p rocesses.  

CHAIRPERSON :    Because who,  i f  you  are  ta lk ing  about  

po l i t i c ians,  assuming tha t  wou ld  be  r igh t ,  anybody can  

know who the  po l i t i c ians are  in  d i f fe ren t  government  

por t fo l ios .   I f  you  ta lk  about  DGs,  everybody can f ind  ou t  

who they are .  

MR WILLIAMS:    Ja .  

CHAIRPERSON :    And why do they no t  phone and make a  10 

ca l l  and ask  to  in t roduce themse lves to  them,  why do they  

need a  cont rac tua l  a r rangement  w i th  somebody to 

in t roduce them to  those peop le?  

MR WILLIAMS:    I  am assuming i t  i s  a  rhe tor i ca l  quest ion ,  

Cha i r.  

CHAIRPERSON :    H ’m.  

MR WILLIAMS:    Ja ,  okay.  

CHAIRPERSON :    I t  i s .  

ADV FRANKLIN SC:    Fo l lowing f rom the  Cha i r ’s  quest ion  

perhaps you can jus t  h igh l igh t  on  page 178 be low the  four  20 

bu l le t  po in t s :  

“The u l t imate  ob jec t i ve  o f  the  co l labo ra t ion  is  to  

d r ive  commerc ia l  success fo r  Ba in  and Company SA 

in  the  government  and s ta te  owned enterp r ises  

secto r. ”  
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I  th ink  tha t  p re t ty  much summar ises what  you sa id  you 

unders tood the  purpose o f  th is  to  be  and then under :  

“Governance and t im ing  o f  the  pro jec t ”  

We see tha t :  

“The re la t ionsh ip  be tween the  par t ies  w i l l  be  led  by  

Mr  Massone on beha l f  o f  Ba in . ”  

Do you see tha t?  

MR WILLIAMS:   That  i s  co r rec t ,  Cha i r.  

ADV FRANKLIN SC:    R igh t ,  over  the  page on page  179:  

“F inanc ia l  Terms A l igned Incent ives”  10 

I t  then se ts  ou t  the  fee  tha t  w i l l  be  pa id  to  Ambrobr i te  fo r  

these serv i ces  and they speak fo r  themse lves,  bu t  there  is  

a  re ta iner  fee  o f  R100 000 per  month  and then success  

fees,  depend ing  upon meets  expecta t ions o r  exceed  

expecta t ions,  per fo rmance.   Do you see tha t?  

MR WILLIAMS:    I  do ,  Cha i r.  

ADV FRANKLIN SC:    R igh t ,  now you comment  on  the  

quantum o f  tha t  fee  in  paragraph 65,  page 34  o f  your  

s ta tement  and wou ld  you go to  tha t  p lease? 

CHAIRPERSON :    D id  you say page 44?  20 

ADV FRANKLIN SC:    34 ,  Cha i r.  

CHAIRPERSON :    Oh,  okay.  

ADV FRANKLIN SC:    Pa ragraph 65 o f  Mr  Wi l l iams’ 

a f f idav i t .   And what  I  am in te res ted  in  there  is  tha t  you say  

in  the  second sen tence,  the  th i rd  sentence:  
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“For  Ambrobr i te  wea l th  was accumula ted  in  the  fo rm  

o f  payments  f rom Ba in  o f  3 .6  m i l l ion  per  year. ”  

E tce tera .  

“Th is  made Ambrobr i te  the  second h ighest  pa id  o f  

the  52  adv i sers  tha t  Ba in  worked w i th  wor ldwide  

and i t  was pa id  50% h igher  than  the  next  h ighes t  

pa id  adv i se r. ”  

Can you jus t  look  a t  the  remainder  o f  the  parag raph and  

then g i ve  your  comment  to  the  Cha i r  about  the  

appropr ia teness or  o therw ise  o f  th is  quantum o f  fees in  the 10 

contex t  o f  your  knowledge o f  Ba in?  

MR WILLIAMS:    So ,  Cha i r,  Ba in  does work  w i th  adv i sers  

around the  wor ld ,  i t  i s  par t  o f  the i r  normal  p rac t ice  and  

adv isers  br ing  a  par t i cu la r  nar rower  exper t i se  tha t  Ba in  

wou ld  re ly.   L ike  I  was an adv i ser  f o r  Ba in  fo r  a  wh i le .    

The adv i sers  are  typ ica l l y  ex-CEOs o f  compan ies ,  

fo rmer  pub l i c  o f f i c ia ls  o r  fo rmer  Ba in  par tners ,  l i ke  myse l f .   

That  i s  a  typ ica l  p ro f i le  o f  an  adv iser  and even w i th  tha t  

h igh l y  sk i l led  exper ienced pro f i le  o f  adv ise r,  be ing  pa id  

R3.6  m i l l ion  a  year  i s  no t  what  Ba in  typ ica l l y  pays those 20 

adv isers ,  so  a l ready we a re  ta lk ing  about  ge t t ing  adv i ce ,  

wh ich  you no rma l ly  ge t  f rom exper ienced CEOs,  you are  

ge t t ing  f rom ar t i s ts  and you a re  pay ing  these a r t i s ts  fa r  

more  than you pay those exper ienced CEOs and I  am not  

mak ing  th is  judgment ,  i t  i s  ac tua l l y  in  the  emai ls ,  in te rna l  
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Ba in  emai l s  where  Ba in ’s  g loba l  head o f  market ing  wr i tes  

to  Mr  Massone and says I  have looked a t  th is  cont rac t  w i th  

Ambror i te  and what  you a re  pay ing  them is  ac tua l l y  the  

second h ighest  o f  a l l  our  adv ise rs  and she exp resses a  

concern  tha t  i f  anyone sees th is  cont rac t  they m ight  

in te rpre t  th is  as  no t  jus t  a  fee  for  adv i ce .   And so  in  my 

mind i t  i s  qu i te  ex t rao rd inary  to  pay these ar t i s ts  R3.6  

m i l l ion  a  year  p lus  success fees fo r  do ing  someth ing  wh ich  

typ ica l l y  a  very  [ ind is t inc t ]  12 .56  person does.  

CHAIRPERSON :    Bu t  go ing  back to  the  cont rac t ,  you 10 

remember  we dea l t  w i th  tha t  par t  where  the  cont rac t  says 

Ambror i te  wou ld  fac i l i ta te  the  in t roduct ion  o f  Ba in  to  pub l i c  

sec tor  leaders  o r  whatever.  

MR WILLIAMS:    Ja .  

CHAIRPERSON :    That  par t  does not  ta lk  about  adv ice ,  i s  

there  another  par t  tha t  ta lks  about  Ambrobr i te  g iv ing  

adv ice  to  Ba in?  

MR WILLIAMS:    I t  i s  in  the  cont rac t ,  Cha i r.  

CHAIRPERSON :    Yes,  okay.  

MR WILLIAMS:    Yes.  20 

CHAIRPERSON :    Okay,  no  as  long as  you  

s ta te…[ in te rvenes]  

MR WILLIAMS:    No,  i t  i s  in  the  cont rac t .  

CHAIRPERSON :    And what  k ind  o f  adv i ce ,  s t ra teg ic?  

MR WILLIAMS:    I t  i s  s t ra teg ic  adv ice ,  i t  i s  adv ice  on  
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p rocu rement  p rocesses.  

CHAIRPERSON :    Does i t  say  so  express ly.  

MR WILLIAMS:    Wel l ,  i t  says  dec is ion-mak ing  around 

procurement ,  dec is ion-mak ing  around a l l  th ings wh ich  to  a  

po in t  i s  knowledge.  

CHAIRPERSON :    Yes,  yes ,  ja .   And,  o f  course ,  i f  you seek 

lega l  adv ice  as  to  what  p rocurement  requ i rements  are ,  

what  p rocedures are ,  then you go to  lawyers ,  you do  not  go  

to  ar t i s ts .  

MR WILLIAMS:    Exact ly  r igh t ,  Cha i r.  10 

CHAIRPERSON :    Ja .   Okay,  a l r igh t .  

ADV FRANKLIN SC:    Thank you,  Cha i r.   P lease then look 

a t  AW26,  page 211.   A t  the  bo t tom o f  the  page there  is  an  

emai l  f rom Mand la  KaNozu lu  to  Mr  Massone and he 

a t taches invo i ces fo r  September  and October.   Now we  

have seen tha t  the  cont rac t  was s igned in  November,  so  i t  

wou ld  appear  tha t  work  was be ing  done fo r  Ba in  by  

Ambrobr i te  p r io r  to  the  conc lus ion  o f  a  wr i t ten  cont rac t ,  i s  

tha t  cor rec t?  

MR WILLIAMS:    That  i s  cor rec t ,  Cha i r,  one o f  the  th ings  20 

tha t  Ambrobr i te  had done w i th  Ba in  was ar range  a  pa r ty  

tha t  inc luded Pres ident  Jacob Zuma.  

CHAIRPERSON :    I  am sor ry,  jus t  repeat  tha t  p lease?  Mr  

Wi l l iams,  jus t  repeat  tha t?  

MR WILLIAMS:    The ev idence leader  asked me or  was  
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say ing  th is  seems to  ind ica te  tha t  Ambrobr i te  had done 

work  w i th  Ba in  be fore  November  2013 and I  was  say ing  

tha t  i s  cor rec t .   One o f  the  th ings tha t  Ambrobr i te  had done 

w i th  Ba in  be fore  November  2013  before  the  cont rac t  was 

s igned was to  a r range a  par ty  w i th  Ba in  tha t  inc luded 

Pres ident  Jacob Zuma.  

CHAIRPERSON :    Oh,  okay,  okay.  

ADV FRANKLIN SC:    On tha t  score  p lease tu rn  t o  page  

…[ in tervenes]  

CHAIRPERSON :    Wel l ,  I  no te ,  Mr  Frank l in ,  tha t  the  emai l  10 

f rom Mr  Mand la  KaNozu lu  to  Mr  Massone says:  

“K ind ly  f ind  a t tached invo ices fo r  September  and  

October. ”  

And then says:  

“P lease note  tha t  these are  ca lcu la ted  a t  a  very  

happy(? )  ra te .   Shou ld  you requ i re  me to  ad jus t  

p lease do not  hes i ta te  to  say so . ”  

MR WILLIAMS:    Cor rec t .  

CHAIRPERSON :    Okay,  a l r igh t .   You may cont inue.    

ADV FRANKLIN SC:    Thank you ,  jus t  on  the  po in t  o f  a  20 

funct ion  in  re la t i on  to  the  fo rmer  Pres ident  Zuma,  p lease 

look a t  AW24,  page 205,  tha t  i s  an  emai l  f rom Mr  Massone 

to  co l leagues a t  Ba in  to  wh ich  he  says he  has dra f ted  the 

te rms o f  the  co l labo ra t ion  o f  Ambrobr i te  and then in  the  

f i f th  paragraph he says:  
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“They have s tar ted  work ing  w i th  me in  September  

e .g .  on  SARS,  the  event  w i th  the  Pres ident . ”  

I s  tha t  what  you were  re fe r r ing  to?  

MR WILLIAMS:    Cor rec t ,  tha t  i s  what  I  was re fe r r ing  to ,  

Cha i r.  

ADV FRANKLIN SC:    R igh t ,  you ear l ie r  to ld  the  Cha i r  tha t  

Ba in  i t se l f  th rough i t s  due d i l igence processes had  

es tab l i shed some concern ing  fea tures  o f  th is  re la t ionsh ip .   

May I  ask  you p lease to  tu rn  f i rs t l y  to  page 193 and tha t  i s  

AW20.   Do you have tha t?   There  is  an  emai l  s t r ing  there .   10 

Cou ld  I  d i rec t  a t ten t ion  to  the  f i rs t  one and tha t  i s  sent  on  

the  –  looks l i ke  the  18  December  2013 f rom a  Mr  Geoff  

Smout ,  S -m-o -u - t  to  Ba in  peop le .   Do you know who Mr  

Smout  i s?  

MR WILLIAMS:    Cha i r,  so  a t  tha t  t ime Ba in  –  Mr  Geoff  

Smout  was head  o f  f inance in  London in  Ba in ’s  –  sor ry,  

was d i rec tor  o f  f inance in  Ba in ’s  London o f f i ce  bu t  he  a lso  

oversaw f inance fo r  the  South  A f r i ca  o f f i ce .   So a  cont rac t  

l i ke  th is  wou ld  have needed approva l  o f  the  London f inance  

team.  20 

ADV FRANKLIN SC:    R igh t  and what  Mr  Smout  says f rom 

London is :  

“Th is  who le  s i tua t ion  seems very  dodgy.   Do you  

know anyth ing  about  the  background o f  the  peop le  

who run  Ambrobr i te  o r  who are  named in  the  



23 MARCH 2021 – DAY 366 
 

Page 127 of 362 
 

cont rac t?”  

And then i f  we cou ld  jus t  look  a t  the  s t r ings  wh ich  p recede 

tha t ,  the  one immedia te l y  be low tha t ,  wh ich  is  to  Mr  Smout  

f rom Mr  –  so r ry,  a  N ico le  O lmesdah l .   Do you know who 

tha t  i s?  

MR WILLIAMS:    So  the  N ico le  O lmesdah l  was the  f inance  

person in  South  A f r i ca  and a t  the  t ime she was qu i te  jun io r  

so  she repor ted  to  Mr  Smout  in  London.  

ADV FRANKLIN SC:    And what  she says as  we l l :  

“ I  have jus t  been  to  SARS who cou ld  no t  ver i f y  the  10 

TCC and suspect  i t  i s  f raudu len t . ”  

Do you know wha t  a  TCC is?  

MR WILLIAMS:    Cha i r,  the  TCC is  a  tax  compl ian t  

cer t i f i ca te .   So  she had rece ived the  tax  compl iance  

cer t i f i ca te  f rom Ambror i te ,  was –  i t  looked dodgy  to  he r,  

she even took i t  –  so r ry,  I  shou ld  no t  use  the  word  dodgy,  i t  

looked unusua l  to  he r,  she took i t  to  SARS,  even SARS 

says they suspec t  i t  i s  f raudu len t .  

ADV FRANKLIN SC:    R igh t  and then go ing  down the  page,  

the  las t  th i rd  o f  the  page,  an  ema i l  o f  17  December  2013 20 

f rom Mr  Smout  to  O lmesdah l ,  says :  

“For  some reason  I  do  no t  t rus t  the  s i tua t ion  I  wou ld  

l i ke  to  see the i r  cer t i f i ca te  o f  incorpora t ion  and VAT 

cer t i f i ca te  too .   What  e lse  do  we typ ica l l y  ge t  asked 

fo r?”  
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Now jus t  s topp ing  the re ,  do  you know f rom your  

invest iga t ion  o f  the  documenta t ion  whethe r  these 

desc r ibed by  Ba in  i t se l f  as  dodgy fea tures  wherever  

sa t is fac tor i l y  answered or  reso lved?  

MR WILLIAMS:    Cha i r,  f rom wha t  I  saw they were  never  

reso lved.   They –  I  never  saw these documents ,  I  never  

saw any emai ls  o r  was not  par t  o f  the  d iscuss ions where  i t  

i s  seen tha t  these were  reso lved.   In  fac t  subsequent  to  

th is ,  and maybe we are  go ing  to  ge t  to  i t ,  Mr  Smout  h imse l f  

then sends an emai l  to  Mr  Massone say ing  he  remains  10 

concerned a l l  o f  these th ings.  

ADV FRANKLIN SC:    Bu t  cou ld  I  ask  you,  what  i s  your  

comment  on  Ba in  commencing  bus iness re la t ionsh ip  w i th  a 

consu l tan t  p r io r  to  hav ing  conc luded a  wr i t ten  cont rac t ,  i s  

tha t  normal  o r  no t .    

MR WILLIAMS:    Cha i r,  Ba in  i s  a  h igh ly  p ro fess iona l  

o rgan isa t ion  who  wou ld ,  you know,  c ross  t ’s  and  dot  i ’s  

and,  you know,  even I  comment  on  the  spe l l ing  e r rors  in  

th is  cont rac t ,  th is  to  me jus t  seems l i ke  i t  i s  no t  a  typ ica l  

Ba in  cont rac t .   Someth ing  very  odd jus t  to  me.   But  even 20 

th is  idea o f  hav ing  done bus iness w i th  another  

o rgan isa t ion  w i thout  a  cont rac t  to  me jus t  seems h igh ly  

unusua l  and i t  seems the  des i re  fo r  th is  cont rac t  on l y  

emerges when  they now have to  pay Ambrobr i te ,  so  i t  gave 

me the  impress ion  tha t  Ba in  was qu i te  happy to  cont inue 
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w i thout  a  cont rac t  g iven even w i th  a  c la im they were  

work ing  w i th  another  es tab l i shed bus iness.  

ADV FRANKLIN SC:    R igh t ,  go ing  back in  t ime,  i f  I  may,  

p lease look a t  AW25 page 207,  an  emai l  f rom Wendy Mi l le r  

to  Mr  Massone dated the  15  January,  2014.   Do you have  

tha t?    

MR WILLIAMS:    I  do ,  yes .  

ADV FRANKLIN SC:    And who is  Wendy Mi l le r  i s  the  –  a t  

Ba in  a t  the  t ime was the  g loba l  head o f  market ing  fo r  Ba in  

and a l so  sa t  on  Ba in ’s  h ighest  management  commi t tee ,  the  10 

g loba l  opera t ing  commi t tee .  

MR WILLIAMS:    R igh t ,  she ra ised a  number  o f  concerns.   

I  w i l l  re fe r  you to  some o f  them.   In  the  second pa ragraph 

she says:  

“ I  rev iewed the  cont rac t  you sent  th rough and I  d id  

ta lk  to  S tuar t  Min  about  i t  as  we l l . ”  

S topp ing  there ,  who is  S tua r t  Min  was the  g loba l  head o f  

lega l  fo r  Ba in  a lso  serv ing  on  the  g loba l  opera t ing  

commi t tee .  

ADV FRANKLIN SC:    And she says:  20 

“ I  jus t  want  to  conf i rm aga in  tha t :  

1 .   Ne i ther  o f  the  two peop le  men t ioned by  the  

name in  the  cont rac t  nor  any  o f  the  o ther  

employees o f  Ambrobr i te  a re  SA government  

employees.  
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2 .  There  is  no  p lan  fo r  money o r  favour  chang ing  

hands between  these two peop le  or  o ther  

Ambrobr i te  employees on any ta rge t  execut ives  

or  compan ies .   E i ther  o f  these wou ld  be  exp l i c i t l y  

aga ins t  the  law. ”  

So tha t  i s  a  concern  tha t  she had ra ised hav ing  rev iewed 

the  cont rac t ,  i s  tha t  cor rec t?  

MR WILLIAMS:    That  i s  co r rec t ,  Cha i r.  

ADV FRANKLIN SC:    And then in  the  second paragraph:  

“Assuming th is  i s  no t  the  case,  I  come back to  a  10 

concern  about  the  sunsh ine  tes t  here . ”  

A re  you fami l ia r  w i th  tha t  te rm and what  does i t  re fe r  to?  

MR WILLIAMS:    I t s  te rm used qu i te  b road ly  bu t  cer ta in l y  

in  Ba in  the  sunsh ine  tes t  i s  i f  we are  do ing  someth ing  and 

i t  becomes pub l i c ly  known,  how wi l l  i t  appear.   So,  you 

know,  the  cu l tu re  was a lways we shou ld  on l y  do  th ings tha t  

we assume wi l l  become pub l ic ly  known and we wou ld  be  

pub l i c ly  known so  i t  passes tha t  tes t .  

ADV FRANKLIN SC:    R igh t ,  i t  appears  f rom the  way in  

wh ich  the  emai l  i s  s t ruc tured tha t  Wendy Mi l le r  had  posed 20 

cer ta in  quest ions  to  Mr  Massone  and he then answered  

them and h is  answer  i s  imbedded I  imag ine  and the  or ig ina l  

i t  i s  in  co lour  bu t  I  th ink  one can d i s t ingu ish  i t ,  can  you? 

MR WILLIAMS:    That  i s  co r rec t ,  Cha i r.  

ADV FRANKLIN SC:    R igh t ,  in  answer  to  the  sunsh ine  tes t  



23 MARCH 2021 – DAY 366 
 

Page 131 of 362 
 

p ropos i t ion  one sees –  tha t  i s  re fe r red  to  a  way down the  

page,  Mr  Massone says:  

“ I  do  no t  th ink  the  pa ra l le l  w i th  lobby ing  compan ies  

is  r igh t  and I  wou ld  no t  cont rac t  someone fo r  tha t  

desp i te  th i s  be ing  lega l  in  the  US.   I t  i s  s imp ly  

bus iness deve lopment  a r rangement  where  these 

peop le  wou ld  in fo rm us i f  they  are  aware  o f  changes  

in  the  key pos i t ions  in  a  few se lec ted  compan ies ,  

p rov ide  us  in te l l igence on the  cur ren t  s i tua t ion  o f  a  

company ’s  s t ra teg ic  and opera t iona l  i ssues and 10 

poss ib le  leadersh ip  evo lu t ions,  t ry  to  pos i t ion  Ba in  

and in t roduce us  to  the  re levant  dec is ion-makers . ”  

That  i s  how Mr  Massone saw the  engagement .   Do you 

have any comment  on  tha t?  

MR WILLIAMS:    Cha i r,  I  th ink  tha t  desc r ibes qu i te  

succ inc t l y  what  you were  ask ing  ear l ie r  about  –  ta lk  about  

s t ra teg ic  and opera t iona l  i ssues but  i t  was rea l l y  aga in  fo r  

me very  t roub l ing  th is  idea o f  ident i f y ing  leadersh ip  

changes.   Aga in ,  why wou ld  you want  the  ar t i s ts  –  and why 

wou ld  even a  management  consu l t ing  f i rm be ta rge t ing  20 

where  there  is  leadersh ip  changes?  So the  focus here  was  

you in t roduce us  to  the  key dec is ion-makers  where  there  is  

leadersh ip  changes so  tha t  we can  get  in  there .  

CHAIRPERSON :    And tha t  i s  qu i te  in te res t ing  when 

v iewed aga ins t  the  background tha t  SARS they appear  to  
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have chosen the  t ime when there  was to  be  a  new 

Commiss ioner  o f  SARS.   Th is  i s  –  th is  emai l  i s  ear l y  2014,  

tha t  the  -  they s ta r ted  in  2013 or  2012,  I  am not  su re .  

MR WILLIAMS:    That  i s  co r rec t .  

CHAIRPERSON :    So  tha t  i s  qu i te  in te res t ing  because why  

do not  go  there  when there  is  somebody,  whoever  t here  is ,  

who is  in  charge  o f  the  organ isa t ion  and put  you r  ideas  

there  where  you  th ink  there  i s  someth ing ,  then some 

bus iness you wou ld  l i ke  to  do  there .  

MR WILLIAMS:    Cha i r,  i f  I  can  make one comment  on  tha t .   10 

To be fa i r  to  Ba in  in  th is  respect ,  as  a  management  

consu l tan t  when a  company has got  a  new CEO i t  i s  an  

oppor tune t ime to  go  and speak to  h im and her  because 

they jus t  come in to  the  new job  and they have got  a  lo t  o f  

quest ions and issues so  you cou ld  he lp  them be more  

e f fec t i ve .   So tha t  was pre t ty  no rmal .   But  th is  idea o f  

seek ing  ou t  in fo rmat ion  about  s ta te  owned ent i t ies  tha t  a re  

go ing  to  make leadersh ip  changes ,  fo r  me tha t  i s  jus t  very  

unusua l .    

And then your  observa t ion  about  SARS is  exact ly  20 

r igh t ,  th is  was the  same mode l  a t  Te l kom.   So th is  was a  

mode l  obv ious ly  se t  ou t  in  th is  cont rac t .   So the  same th ing  

happened a t  Te lkom,  the  same th ing  happened a t  SARS 

and probab ly  o ther  p laces as  we l l .  

CHAIRPERSON :    Bu t  even w i th  what  you are  te l l ing  me,  
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why shou ld  i t  be  when there  i s  a  new leader  tha t  you want  

to  come in  as  opposed to  say ing  we w i l l  examine each  

ent i t y  i r respect ive  o f  whethe r  there  is  a  leader  who has  

been there  fo r  qu i te  some t ime and see whethe r  there  is  a  

need to  fo r  us  to  ass is t ,  you know,  why must  i t  be  when 

there  is  a  new leader  because the  new leader  cou ld  be  

somebody qu i te  seasoned,  qu i te  exper ienced who does not  

need your  ass i s tance but  you cou ld  have a  s i tua t ion  where  

somebody has been the re  fo r  some t ime but  he  o r  she has 

great  need fo r  your  k ind  o f  ass is tance.  10 

MR WILLIAMS:    I  th ink  i t  i s  exact ly  r igh t .   I  po in t  ou t  on ly  

the  new leader  because I  th ink  as  a  consu l tan t  you o f ten  

look fo r  –  you  wou ld  have –  f i rs t l y,  you wou ld  have 

re la t ionsh ips  w i th  CEOs and so  you have them over  ten  

years  and lo t  o f  my c l ien ts  were  mul t i -year  c l ien ts ,  bu t  you  

have a  re la t ionsh ip  f i rs t l y.   So whenever  they have got  a  

need they m ight  ca l l .   And,  as  you say,  Cha i r,  you cou ld  

look  a  company and observe  the  need and so  you wou ld  

approach them.  

 Wi th  a  new leader  i t  i s  jus t  another  one o f  those  20 

events  where  you might  want  to  engage w i th  them,  you 

know,  another  one o f  the  –  you see a  company ’s  resu l ts  

and the  p ro f i t s  a re  b locked by  50%,  tha t  m ight  be  a  t ime 

fo r  you to  go  and speak to  them.  

CHAIRPERSON :    Okay.   Mr  Frank l in?  
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ADV FRANKLIN SC:    Thank you ,  Cha i r.   Jus t  cont inu ing  

w i th  the  concerns  tha t  Wendy Mi l le r  had ar t i cu la ted .   A t  the  

bo t tom o f  page 207 what  she says  is :  

“ I  am a lso  concerned tha t  we a re  t rad ing  o f f  shor t  

te rm access fo r  long te rm issues.   I f  these 

ind iv idua ls  a re  so  we l l -connected  w i th  the  cur ren t  

Pres ident  and h is  admin is t ra t ion ,  by  assoc ia t ion  

w i th  them Ba in  too  w i l l  become assoc ia ted  w i th  th is  

fac t ion  and as  w i l l  cer ta in ly  be  the  case when he  

and h i s  assoc ia tes  fa l l  ou t  o f  favour,  Ba in  w i l l  a lso  10 

fa l l  ou t  o f  favour  o r  even worse . ”  

Now i f  I  cou ld  go  then to  the  end o f  tha t  parag raph:  

“Or  they may tw is t  th is  cont rac t  in to  an  accusat ion  

o f  impropr ie ty  in  how Ba in  i s  ge t t ing  our  bus iness 

tha t  we pa id  peop le  c lose  to  the  Pres ident  to  use 

the i r  in f luence to  ge t  our  man the  CEO job  and so  

we get  the  work . ”  

Th is  i s  ce r ta in ly  what  the  journa l i s t  was ins inuat ing  in  the  

Te lkom ar t i c l e ,  they cou ld  use th is  cont rac t  as  ev idence.   

Can you jus t  e luc ida te  fo r  the  Cha i r  p lease,  i f  you  know,  20 

what  the  re ference to  Te lkom is  and how i t  f i t s  in  here?  

MR WILLIAMS:    Cha i r,  the  accusat ion  in  th is  a r t i c le  was 

tha t  Mr  S ipho Maseko was appo in ted  as  the  Group CEO of  

Te lkom.   He had a lso  rece ived th is  CEO coach ing  tha t  Ba in  

ta lks  about .   So  jus t  l i ke  w i th  Mr  Tom Moyane a t  SARS 



23 MARCH 2021 – DAY 366 
 

Page 135 of 362 
 

wou ld  work  w i th  Ba in  fo r  a  year  be fore  he  got  appo in ted ,  

Ba in  had a l so  worked w i th  Mr  S ipho Maseko fo r  a  t ime 

before  he  got  appo in ted  as  a  Group CEO.   Now Ba in  had  

worked w i th  Mr  Maseko before  or  had met  Mr  Maseko  

before  bu t  cer ta in ly  in  h i s  p repara t ion  w i th  h is  new ro le  a t  

Te lkom he worked w i th  Ba in ,  bu t  Ba in  and Mr  Maseko had 

a lso  been to  meet ings w i th  Pres ident  Zuma and so  there  

was an argument  tha t  o r  an  a l legat ion  tha t  there  was some 

impropr ie t y  there ,  so  what  was go ing  on tha t  Ba in  works  

w i th  Maseko,  Ba in  and Maseko go  and see the  Pres ident ,  10 

Ba in ,  Maseko and Mabusa,  who ends up be ing  the  

Cha i rman o f  Te lkom la te r,  together  go  and see the  

Pres ident ,  and then you know la te r  on  Maseko is  appo in ted  

as  the  CEO.  

 So,  there  was an ar t i c le  sor t  o f  ment ion ing  a l l  these  

quest ions,  and o f  cou rse  in  th is  contex t  o f  Ambrobr i te  and 

some o f  the  SARS work  Wendy  Mi l le r  was say ing  we l l  

those a l legat ions  can be seen to  have some mer i t  i f  th is  

k ind  o f  a r rangement  o f  Ambrobr i te  be  seen to  come to  

l igh t .  20 

ADV FRANKLIN SC:    Cont inu ing  w i th  Wendy ’s  emai l ,  a t  

the  bo t tom o f  page 208 i t  says  here  tha t  there  was concern 

a t  the  fee  ra te  and what  i s  sa id  i n  the  las t  paragraph i s  

th is ,  

“ In  your  second  mai l  you ra ised the  po in t  tha t  
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$100K as a  re ta iner  and a  max imum of  300k is  no t  

immater ia l  and h igher  than o ther  adv i sory  cont rac ts  

in  tha t  a )  the  ro le  i s  d i f fe ren t  and the  work load is  

much h igher  (as  an  example)  o rgan ise  a  40 t h  

b i r thday d inner  w i th  the  th ree  bus iness assoc ia t ions 

and the  Pres ident ” ,  

 And then he cont inues,  tha t  wou ld  appear  to  be  Mr  

Massone ’s  jus t i f ica t ion  fo r  the  h igh  fee ,  i s  tha t  why 

…[ ind is t inc t  –  d ropp ing  vo i ce ] .  

MR WILLIAMS:   That ’s  cor rec t  Cha i r,  and par t  o f  what  10 

he ’s  say ing  is  th is  i s  no  o rd inary  adv isor  ro le ,  so  wh i le  we  

might  h i re  A tho l  as  an  adv isor  to  g ive  us  some spec i f i c  

techn ica l  adv ice ,  these two gent leman tha t  we a re  h i r ing ,  

…[ ind is t inc t  –  d ropp ing  vo ice ]  o rgan ise  par t ies  w i th  

Pres ident  Zuma and . . . [ ind is t inc t  –  d ropp ing  vo ice ]  h igher  

fee .  

ADV FRANKLIN SC:    A l r igh t  go ing  fu r ther  back in  t ime,  

AW40 page 41 the  bo t tom o f  the  page,  an  ema i l  f rom 

Wendy and th i s  i s  a lso  in  re la t ion  to  the  …[ ind is t inc t  –  

d ropp ing  vo ice ]  cont rac t  in  paragraph 3  on  page 242 th is  i s  20 

what  you sa id  …[ in tervenes] .  

MR WILLIAMS:    That ’s  cor rec t ,  ve rba l l y  Cha i r.  

ADV FRANKLIN SC:    Th is  i s  what  he  says,  

“So,  here ’s  my main  quest ion ,  how are  two ar t i s t i c  

p roducers  qua l i f ied  to  p rov ide  us  w i th  in te l l igence 
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on  company ’s  s t ra teg ic  and opera t iona l  i ssues,  

end ing  leadersh ip ,  changes,  e tce te ra  wh ich  Vi t to r io ,  

le t  me jus t  s top  there ,  tha t ’s  Mr  Massone”?  

MR WILLIAMS:    That ’s  cor rec t  Cha i r.  

ADV FRANKLIN SC:    “C la ims  as  the  pu rpose  o f  the  

ar rangement .   I t ’s  qu i te  poss ib le  tha t  they are  we l l  

connected in  the  SA B lack  Bus iness communi ty  and so  

wou ld  have independent  access to  th is  in fo rmat ion .   Aga in ,  

i t  jus t  seems ingenuous fo r  Vi t to r io  to  no t  acknowledge in  

any way tha t  we hope these guys w i l l  use  the i r  connect ions 10 

w i th  Pres ident  Zuma to  in f luence Execut ive  se lec t ion  

dec is ions.   We might  s t i l l  dec ide ,  co l lec t i ve l y  tha t  th is  i s  

what  i t  takes to  deve lop  bus iness  in  SA,  o thers  p lay  th is  

game too  and so  we ’ re  w i l l i ng  to  p roceed w i th  them,  bu t  I  

th ink  we shou ld  have a  fu l l y  in fo rmed dec is ion  and I  jus t  

fee l  tha t  Vi t to r io  is  no t  g iv ing  us  the  fu l l  p ic tu re” ,  

 I  th ink  tha t  i s  se l f  exp lanato ry  what  Mr  [ ind is t inc t  –  

aud io  d i s to r ted ] ,  has ident i f ied  as  a  prob lem.   Now aga ins t  

tha t  background,  I ’ ve  taken you to  a  number  o f  emai ls  in  

wh ich  Ba in  h imse l f  has ident i f ied  what  can be desc r ibed as  20 

t roub l ing  aspects  o f  the  Ambrobr i te  re la t ionsh ip .   P lease 

tu rn  to  page AW – sor ry  page 248  Annexure  AW43,  th is  i s  

an  emai l  f rom Ba in  to  Ambrobr i t e  tha t…[ ind i s t inc t -  aud io  

d is to r ted ]  June 2016,  you can read i t ,  bu t  i t  appears  to  be  

an  ex tens ion  o f  the  Ambrobr i te  cont rac t ,  i s  tha t  cor rec t?  
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MR WILLIAMS:    That ’s  cor rec t  Cha i r.  

ADV FRANKLIN SC:    Am I  cor rec t ,  chrono log ica l l y,  tha t  

these va r ious concerns were  ra ised by  very  sen io r  peop le  

a t  Ba in  bu t  no t  w i ths tand ing  tha t  the  cont rac t  was s igned  

on the  1 s t  o f  November,  cor rec t?  

MR WILLIAMS:    That ’s  cor rec t  Cha i r.  

ADV FRANKLIN SC:    And then in  add i t ion  to  the  cont rac t  

tha t  was s igned there  was an ex tens ion  to  tha t  cont rac t  on  

the  2 n d  o f  June 2016.  

MR WILLIAMS:    Cha i r,  in  fac t ,  the  cont rac t  was renewed  10 

every  s ix  months  inc lud ing  up  unt i l  June 2016.  

ADV FRANKLIN SC:    R igh t ,  cou ld  I  then ask  you to  tu rn  to  

your  s ta tement  –  sor ry  your  a f f idav i t  and a t  parag raph 68  

and i t ’s  on  page 36 you h igh l igh t…[ in tervenes] .  

CHAIRPERSON:    You say page 36?  

ADV FRANKLIN SC:    Page 36 paragraph 68 Cha i r.   You 

have h igh l igh ted  what  you ca l l ,  unusua l  ac t i v i t ies  fo r  a  

Management  Consu l t ing  f i rm.   I  am go ing  to  ask  you to  jus t  

h igh l igh t  two o f  these,  pa rag raph 68.1 ,  

“Unusua l  payments  in  the  normal  course  o f  20 

bus iness” ,  

 Can you exp la in  to  the  Cha i r,  what  i t  i s  tha t  you  

es tab l i shed was  pa id  fo r  as  par t  o f  the  Ambrobr i te  

a r rangement?  

MR WILLIAMS:    Cha i r,  i t  appears  –  so  jus t  the  ev idence  
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tha t  I  have –  I ’ ve  seen is ,  Mr  KaNozu lu  f rom Ambrobr i te  

sends an emai l  to  Mr  Massone w i th  a t tachments  and he  

says,  a t tached to  the  invo i ce  fo r  the  par ty  and Mr  Massone 

rep l ies  say ing ,  he ’ l l  take  care  o f  the  payment  and then  

la te r  on  Mr  Massone says,  p roo f  o f  payment  a t tached,  

ind ica t ing  tha t  Mr  Massone o r  Ba in  had pa id  th i s  amount .   

So,  i t ’s  R50 000 fo r  a  pa r ty  tha t  Ba in  i s  pay ing  fo r  and in  

the  emai l ,  Mr  KaNozu lu  inv i tes  Mr  Massone to  the  par ty,  

bu t  Mr  Massone says he  can ’ t  make i t  bu t  can you –  Mr  

Massone wr i t ing ,   10 

“ I t  wou ld  be  g rea t  to  g reet  the  person,  a  new Youth  

League head,  when he ’s  in  Joburg ” ,  

 And th is  –  I ’ ve  go t  no  fu r ther  fac t  on  th is ,  bu t  we  

suspect  who the  Youth  League might  be  around the  same 

t ime the  ANC You th  League had appo in ted  a  new Pres ident  

and so ,  fo r  me,  jus t  –  Ba in  i s  normal ly  so  care fu l   about  

be ing  accountab le  and t ransparent  w i th  how money is  

spent .   So,  th is  had noth ing  to  do  w i th  c l ien t  work  th is  was  

a  par ty  tha t  Ba in  had obv ious l y  agreed they were  go ing  to  

pay,  Mr  KaNozu lu  o f fe rs  an  exp lanat ion  o ther  than,  oh  20 

here ’s  the  invo i ce  wh ich  Mr  Massone happ i l y  pays.  

CHAIRPERSON:    The R50 000 tha t  cou ldn ’ t  be  fo r  the  –  

a l l  350 or  was i t  fo r  a l l  350 guests?  

MR WILLIAMS:    I ’m  sor ry  Cha i r,  I  m issed tha t?  

CHAIRPERSON:    The R50 000,  in i t ia l l y  I  thought  you sa id  
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tha t  was per  person –  no  tha t ’s  fo r  the  who le  par ty?  

MR WILLIAMS:    For  the  who le  par ty,  yes .  

CHAIRPERSON:    Okay.  

ADV FRANKLIN SC:    Jus t  to  c la r i f y  tha t ,  Cha i r,  wou ld  you  

look a t  page 260 Annexure  AW46.  

CHAIRPERSON:    260?  

ADV FRANKLIN SC:    Cor rec t ,  i t ’s  an  invo i ce  f rom an  

ent i t y  known as …[ ind is t inc t ]  Con t rac t ing  and Trad ing  i t ’s  

addressed to  Mr  Mand la  Kwezwa who is  tha t?  

MR WILLIAMS:    That  i s  another  name by wh ich  Mr  Mand la  10 

KaNozu lu  goes by,  I ’m  not  sure  wh ich  a re  h i s  lega l  names,  

bu t  those names seem to  be  used in te rchangeab ly,  Cha i r.  

ADV FRANKLIN SC:    And tha t ’s  an  amount  o f  R50 000 fo r  

venue,  ca ter ing ,  decora t ions,  and tab les ,  i s  tha t  r igh t?  

MR WILLIAMS:    That ’s  co r rec t ,  Cha i r.   So,  th is  i s  the  

invo i ce  tha t  i s  a t tached to  tha t  emai l  f rom Mr  KaNozu lu  to  

Mr  Massone.  

ADV FRANKLIN SC:    A l r igh t ,  then look ing  a t  your  

s ta tement  aga in  –  a f f idav i t ,  68 .2  page 36,  the  second o f  

the  unusua l  ac t i v i t ies  tha t  you have ident i f ied  i s ,  20 

fac i l i ta t ing  in te rnat iona l  government  meet ing  and you ta lk  

o f  an  emai l  cha in  f rom 7  to  18  September  ind ica t i ng  tha t  

Ba in  was fac i l i ta t ing  meet ings be tween South  A f r i can and 

I ta l ian  Sen ior  Po l i ce  Off i c ia ls ,  inc lud ing  In te rpo l .   Wou ld  

you exp la in  to  the  Cha i r  what  you found in  tha t  regard?  
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MR WILLIAMS:    So ,  Cha i r,  th is  to  me was ve ry  bazaar,  

aga in…[ in te rvenes] .  

CHAIRPERSON:    Be fore  you do  tha t ,  I ’m  s t i l l  t ry ing  to  

unders tand the  po in t  you make about  the  payment  o f  R50 

000 be ing  an unusua l  payment .   What ’s  the  bas i s  fo r  

say ing ,  i t  was an unusua l  payment?  

MR WILLIAMS:    I t ’s  –  Ba in  prov ides adv isory  serv ices  to  

c l ien ts ,  c l ien t s  pay Ba in  fo r  those se rv i ces ,  Ba ins  

expenses a re  no rmal ly  s ta f f  and then the  normal  runn ing  o f  

the  bus iness.   They were  obv ious ly  pay ing  fo r  Ambrobr i te ’s  10 

fees so  tha t  wou ld  be  a  payment .  Why Ba in  wou ld  be  

pay ing  fo r  what  m ight  os tens ib ly  be  an  ANC Youth  League  

par ty,  I  can ’ t  see what  c i rcumstance in  Ba in ’s  normal  

bus iness wou ld  requ i re  them to  pay fo r  a  par ty  fo r  the  ANC 

Youth  League,  i f  indeed,  th is  i s  a  Youth  League par t y.  

CHAIRPERSON:    So ,  a l l  you  are  say ing  is ,  why was Ba in  

spend ing  R50 000 on someth ing  tha t  appeared  to  fa l l  

ou ts ide  the i r  cont rac tua l  a r rangement  w i th  Ambrobr i te?  

MR WILLIAMS:    That ’s  cor rec t  Cha i r,  and then the  added 

concern ,  i f  i t ’s  a  po l i t i ca l  par ty,  the  payment  to  a  po l i t i ca l  20 

par ty.  

CHAIRPERSON:    Ja ,  okay,  a l r igh t .  

ADV FRANKLIN SC:    R igh t ,  i f  I  cou ld  then jus t  ask  you to  

conf i rm cer ta in  p ropos i t ions  tha t  you have made in  your  

a f f idav i t  regard ing  the  Ambrobr i te  re la t ionsh ip .   P lease tu rn  
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to  paragraph 47 pages 27…[ in te rvenes] .  

CHAIRPERSON:    I ’m  sor ry,  I  th ink  I  in te r rup ted  h im before 

he  cou ld  respond  to  your  ear l ie r  quest ion .  

ADV FRANKLIN SC:    I ’m  sor ry.  

CHAIRPERSON:    Yes,  he…[ in tervenes] .  

ADV FRANKLIN SC:    I ’m  sor ry  you hadn ’ t  answered,  

p lease answer…[ in tervenes] .  

CHAIRPERSON:   Ja ,  he  had not  answered ye t ,  ja ,  do  you 

s t i l l  remember  i t?   

MR WILLIAMS:    I  do ,  yes  paragraph 68.2  o f  my a f f idav i t  10 

wh ich  I ’ ve  l abe l l ed ,  “ fac i l i ta t ing  i n te rnat iona l  government  

meet ings ’ ,  now,  aga in  I ’m  mak ing  th is  assessment  tha t  i t ’s  

unusua l  aga ins t  what  you normal ly  wou ld  see a  

Management  Consu l t ing  f i rm do ing  wh ich  is  o f fe r ing  adv i ce  

to  i t s  c l ien t s .  I t ’s  very  poss ib le ,  Cha i r,  tha t  a  Management  

Consu l tan t  wou ld  ar range meet ings in  the  contex t  o f  the  

work  i t ’s  do ing  w i th  i t s  c l ien t .   I ’ ve  done tha t ,  where  I ’ ve  

sa id  to  a  c l ien t ,  we can have an o f f -s i te  meet ing ,  my team 

wi l l  a r range the  meet ing  we ’ l l  see  you there  bu t  what  

appears  he re ,  f rom th is  emai l  cha in  i s ,  Ba in  i s  a r rang ing  a  20 

meet ing  be tween  Sen ior  South  A f r i can Po l ice  Off i c ia ls ,  so  

inc lud ing  Genera ls  and –  there ’s  Genera l  Zuma,  the  head 

o f  Spec ia l  P ro jec ts  w i th in  SAPS,  Genera l  Na idoo the  head 

o f  In te rpo l  w i th in  SAPS and Sen ior  Po l i ce  Off i c i a ls  in  the  

I ta l ian  Po l ice  Serv ice .   So tha t  j us t  s t ruck  me as  s t range 
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tha t  Ba in  wou ld  be  do ing  tha t  and Mr  Massone g i ves the 

ins t ruc t ion  to  h is  ass is tan t  to  say,  ca l l  these peop le  to  se t  

these th ings up  but  they ’ re  us ing  us  to  a r range the  

meet ing .   So,  you can go th rough any webs i te  o f  Ba in ,  look  

a t  any o f  Ba in ’s  normal  opera t ions,  what  i t  does,  i t  does  

not  a r range in te rnat iona l  meet ings be tween d i f fe ren t  

governments  and  po l i ce  depar tments .  I  th ink ,  ac tua l l y,  our  

government  has D i rco  to  a r range  in te rnat iona l  meet ings 

and,  in  fac t ,  w i th in  SAPS they ’ ve  go t  in te rna t iona l  

coopera t ion  capab i l i t y.   So,  why wou ld  they then ask  Ba in  10 

to  do  th i s  and there ’s  been some in te res t ing  connect ions  

here  because Mr  Mand la  KaNozu lu ,  we learn ,  no t  on ly  i s  he  

par t  o f  Ambrobr i te ,  acco rd ing  to  h is  own pro f i le ,  i s  a lso  an  

adv isor  to  the  Min is te r  o f  Po l i ce .   So,  aga in ,  I  can ’ t  

specu la te  how th is  came about  bu t  I  jus t  looked a t  tha t  

happen ing ,  I  thought  tha t  i s  very  odd behav iour  what  I  

unders tand Management  Consu l tan ts  do .  

ADV FRANKLIN SC:    Thank  you Cha i r  I  had then 

premature ly  asked you to  go  to  pa rag raph 47 on page 27 o f  

your  a f f idav i t  fo r  your  inc lud ing  submiss ions  on  the  20 

Ambrobr i te  re la t ionsh ip  and there  you say,  

“By Ba in ’s  own account  Ambrobr i te  had no t rad ing  

h is to ry,  was un reg is te red and appeared to  be  non-

tax  compl ian t  w i th  SARS,  the i r  tax  c learance 

cer t i f i ca te  was suspended by  SARS as be ing  
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f raudu len t ,  and  then I  th ink  the  fo l low-up i s ,  

nonethe less  they contac ted  w i th  th is  en t i t y ” ,  

 From your  exper ience w i th  Ba in ,  wou ld  tha t  be  a  

normal  bus iness event?  

MR WILLIAMS:    Mr  Cha i r,  there  obv ious ly  was,  

undoubted ly  any organ isa t ion  there  are  d i f fe ren t  v iewpo in t s  

r igh t ,  so  I  th ink  t ha t ’s  to  be  expected.  I  look  a t  th is ,  tha t  

when the  head o f  f inance o r  the  sen io r  f inance  person 

ra ises  ve ry  rea l  concerns,  about  th is  company tha t  doesn ’ t  

ex i s t  v i r tua l l y.   The head o f  market ing  ra i ses  concern ,  the  10 

head o f  lega l  g loba l l y  ra i ses  a  concern ,  they a l l  seem to  

ra ise  these concerns wh ich  in  my mind says,  we l l  th is  

cont rac t  shou ldn ’ t  have gone ahead but  the  fac t  i t  d id  go  

ahead meant ,  there  was some debate  somewhere ,  where  

some person more  sen ior  than the  head o f  market ing  g loba l  

and the  head o f  lega l  g loba l  over rode those concerns and  

fo r  me tha t  –  the  fac t  tha t  someone sen io r  over r ides jun io r  

peop le ,  tha t  does not  concern  me tha t  m ight  happen,  jus t  

the  na ture  o f  these concerns.  So,  the  fac t  tha t  they en tered  

a  contac t  desp i te  these concerns,  fo r  me is  ex t remely  20 

unusua l .  

ADV FRANKLIN SC:    R igh t ,  then i f  you  wou ld  look p lease  

to  paragraph 51  on page 29,  here  you ’ve  made some 

observa t ions about  the  way in  wh ich  the  cont rac t  was 

wr i t ten  and you have essent ia l l y  sa id  tha t  th is  i s  no t  the  
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t ype  o f  word ing  or  a t ten t ion  to  de ta i l  tha t  wou ld  normal ly  

be  found in  a  Ba in  cont rac t ,  i s  tha t  cor rec t?  

MR WILLIAMS:    That ’s  cor rec t ,  Cha i r,  there ’s  someth ing ,  

a  phrase ca l led  Ba in  s tandard ,  i s  th is  Ba in  s tandard  and as  

a  jun io r  consu l tan t  I  had many managers  th row documents  

a t  me say ing ,  th is  i s  no t  Ba in  s tandard .   For  me,  th is  

cont rac t  i s  no t  Ba in  s tandard ,  i t  jus t  –  I  jus t  wou ldn ’ t  

recogn ise  th is  document  tha t  Ba in  wou ld ,  f i rs t l y,  p roduce  

le t  a lone s ign .  

ADV FRANKLIN SC:    Then p lease look  a t  pa rag raph 52 10 

a lso  on  page 29 and the re  you sa id  tha t  Ba in  were  a l ready 

work ing  a t  Te lkom where  they  expected i n  excess o f  

R200mi l l ion  in  fees fo r  2014 as  Massone wro te  to  Meehan 

on 14 January  2014 and i f  I  cou ld  ask  you then to  go  to  

tha t  Exh ib i t  o r  Annexure  ra the r,  tha t ’s  a t  page 219,  tha t ’s  

an  emai l  f rom Mr  Massone to  Pau l  Meehan dated 18  

January  2014,  I ’m  not  sure  i f  you ’ve  ident i f ied  Mr  Meehan 

before?  

MR WILLIAMS:    Cha i r,  Mr  Pau l  Meehan was Mr  Massone ’s  

boss a t  the  t ime,  he ’s  a l so  the  person I  wro te  to  r igh t  a t  20 

the  beg inn ing  when I  expressed  concern  to  Ba in  about  

what  was happen ing  a t  SARS,  i t  was the  same Pau l  

Meehan.  

ADV FRANKLIN SC:    R igh t ,  i f  I  cou ld  ask  you then  to  look  

a t  paragraph 2  and paragraph 3  and 4  i t  appears  tha t  what  
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Mr  Massone is  say ing  is  tha t  th is  i s  an  impor tan t  s t ra teg ic  

in i t ia t i ve  i t ’s  no t  jus t  about  se l l ing  a  coup le  o f  compan ies ,    

“The dec i s ion  w i th  –  the  d iscuss ion  w i th  Boomer  

and the  ta rge t  SEO’s  i s  consequent  to  a  broader  

d iscuss ion  on  the  count ry  v is ion  and s t ra tegy we 

had w i th  the  Pres ident  wh ich  sees some o f  the  

SOE’s  as  keys to  ach ieve change and economic  

deve lopment  in  the  Count ry.   Zuma’s  idea i s  to  

c rea te  a  concre te  legacy du r ing  h is  second mandate  

wh ich  w i l l  s ta r t  in  June th is  year.   The Phoen ix  10 

pro jec t  was the  f i rs t  p iece  o f  th is  p lan  and where  we  

were  tes ted .   There  are  o ther  fundamenta l  p ieces o f  

tha t  legacy wh ich  w i l l  invo lve  the  revenue serv ice  o f  

SARS,  the  power  company Eskom,  and o the rs .   

There  a re  a l so  o ther  components  o f  tha t  legacy,  

po l i c ies ,  laws but  we are  c lear ly,  much less  

invo l ved on tha t .   Ba in  i s  key  in  the  indust r ia l  

component ’ ,  

Can you summar ise  your  unders tand ing  o f  what  i s  

be ing  observed by  Mr  Massone?  20 

MR WILLIAMS:    So ,  Cha i r,  fo r  me  aga in  a  very  concern ing  

paragraph.   I t  seems to  me tha t  Ba in  had become Pres ident  

Zuma’s  consu l tan ts  o f  cho ice  because Ba in  seems to  have 

th is  assu rance  tha t  they are  key to  whatever  the  

Pres ident ’s  v is ion  fo r  the  count ry  i s  and h is  legacy.   Jus t  to  
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touch on some o f  the  spec i f i cs  there ,  there ’s  re fe rence to  

p ro jec t  Phoen ix  and there  are  documents  in  my ev idence 

re la t ing  to  p ro jec t  Phoen ix .   P ro jec t  Phoen ix ,  a t  the  core  o f  

i t ,  was Te lkom.  So,  I  ment ioned ea r l ie r  tha t  Ba in  was  

invo lved in  what  was happen ing  a t  Te lkom.  So,  Mr  Massone 

is  say ing  to  h is  boss,  you know,  we need th is  a r rangement  

i t ’s  par t  o f  our  s t ra tegy we d id  th is  work  w i th  Te lkom and  

the  Pres ident  when we were  tes ted .   Now,  aga in ,  I  doubt  

the  Pres ident  was tes t ing  Ba in ’s  techn ica l  sk i l l s ,  bu t  we 

were  tes ted ,  and we got  the  check mark  fo r  the  work  we d id  10 

a t  Phoen ix ,  a t  Te lkom and now we ’ve  go t  to  ta rge t  these 

o ther  compan ies  and en l i s t  them,  inc lud ing  SARS.  

ADV FRANKLIN SC:    In  paragraph 3  o f  the  same le t te r,  he  

g ives  some f igures  wh ich  are  a t tached to  cer ta in  o f  the 

S ta te  owned enterp r ises .   Can you te l l  the  Cha i r  what  

those f igures  a re  and what  you unders tand them to  

rep resent?  

MR WILLIAMS:    So ,  Cha i r,  these f igures  wou ld  have been  

Mr  Massone ’s  es t imate  o f  what  fees Ba in  cou ld  ea rn  f rom 

the  work  they cou ld  do  a t  these S ta te  owned enterp r ises .  20 

So,  fo r  example ,  you know,  h is  expecta t ion  is  tha t  Ba in 

cou ld  earn  $10mi l l ion  a  year  a t  the  Post  Off i ce ,  $3mi l l ion  a 

year  a t  SARS.  So,  th is  wou ld  be  –  I  don ’ t  know how much 

r igour  went  in to  these numbers ,  i t  cou ld  have been  based  

on ac tua l  d iscuss ions or  i t  cou ld  be  jus t  h is  rough es t imate  
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o f  what  they are  bu t  i t ’s  c lear  tha t  they had a  p lan  to  ta rge t  

these pa r t i cu la r  en t i t ies .  

ADV FRANKLIN SC:    Then wou ld  you look a t  53  o f  your  

a f f idav i t  page 30 ,  there  you ’ve  dea l t  w i th  an  issue o f  a  

re la t ionsh ip  be tween the  consu l t ing  company and the  

Pres ident  o f  a  count ry.   What  i s  your  exper ience  o f  tha t  

and what  i s  your  comment  in  re la t ion  to  the  re la t ionsh ip  

tha t  apparent ly  ex is ted  be tween Ba in  and the  Pres ident  o f  

South  A f r i ca  a t  the  t ime?  

MR WILLIAMS:    Cha i r,  in  essence,  my comment  i s ,  tha t  i t  10 

is  h igh l y  unusua l  fo r  a  Management  Consu l tan t  to  be  

meet ing  w i th  the  Pres ident  o f  any count ry  i t ’s  jus t  no t  the  

work  tha t  management  consu l tan ts  do .  We t yp i ca l l y  work  

w i th  Execut ives  o f  compan ies  and then we wou ld  work  w i th  

S ta te  en t i t ies  bu t  on  opera t iona l  i ssues.  Meet ing  w i th  a  

Po l i t i c ian  wou ld  be  ve ry  unusua l  bu t  no  prob lem meet ing  

w i th  a  Pres iden t  o f  a  count ry,  I ’d  love  to  adv ise  the  

Pres ident  o f  our  count ry  on  some s t ra teg ic  i ssues but  there  

wou ld  be  no obv ious ga in  fo r  a  Management  Consu l tan t  to  

have a  re la t ionsh ip  w i th  the  Pres ident .  The re la t ionsh ip  20 

wou ld  be  w i th  DG’s  as  I  sa id  ear l ie r  o r  w i th  the  CEOs o f  

S ta te  owned ente rpr ises .   So,  f i rs t l y,  very  s t range meet ing 

w i th  the  P res iden t .  Meet ing  w i th  the  Pres ident  a t  leas t  12  

t imes wh ich  is  what  happened,  and I  es t imate  i t ’s  much 

h igher  than 12 t imes because Ba in  says i t s  12  t imes 
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be tween 2012 and 2014 but  they a l so  say,  there  were  

meet ing  tha t  wen t  up  to  2016.  So,  why wou ld  th is  unusua l  

meet ings be  happen ing  in  tha t  f requency a l l  a f te rhours  and  

beh ind  c losed doors  o r  a t  the  Pres ident ’s  o f f i c ia l  

res idence.   Aga in ,  I  come to  la te r  where  I  express my  

guess a t  what  m ight  be  happen ing  but  tha t ,  on  the  face  o f  

i t  jus t  must  ra ise  our  an tennae o f  someth ing  very  unusua l  

go ing  on .  

ADV FRANKLIN SC:    R igh t  and then cou ld  I  ask  you,  a re  

you aware  o f  any  cont rac t  –  consu l tancy cont rac t  be tween  10 

Ba in  and the  fo rmer  Pres ident  o r  Ba in  and the  South  

A f r i can Government  in  re la t ion  to  the  fo rmer  P res ident ,  

was there  any cont rac t?  

MR WILLIAMS:    No,  Cha i r,  I  know o f  no th ing  fo rmal ly  

be tween Ba in  and  the  fo rmer  Pres ident .  

ADV FRANKLIN SC:    P lease then  look  a t  57  on  page 31 o f  

the  a f f idav i t  there  you ’ve  sa id ,  

“Through Ambrobr i te ’s  “ in te l l igence” ,  Ba in  

unders tood tha t  in fo rmat ion  regard ing  imminen t  

leadersh ip  and s t ra teg ic  changes a t  SOE’s  and 20 

Government  Agenc ies  wou ld  be  shared w i th  them.  

One example  o f  Ambrobr i te  dep loy ing  the i r  

in te l l igence on imminent  leadersh ip  changes was 

the i r  in t roduct ion  to  Ba in  o f  Mr  Tom Moyane in  

October  2013.   The re la t ionsh ip  had led  to  the  
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supposed CEO coach ing  engagement  tha t  Ba in  had 

w i th  Moyane fo r  the  year  lead ing  up to  h is  

appo in tment  as  Commiss ioner  o f  SARS” .  

 Now,  I ’ l l  f l ag  tha t ,  we ’ l l  ge t  back to  tha t  in  g rea ter  

de ta i l  and then  paragraph 58,  i s  tha t  essent ia l l y  your  

conc lus ion  on  the  Ambrobr i te  cont rac t  and what  i t s  rea l  

purpose was and  i f  so ,  wou ld  you e luc ida te  tha t  fo r  the  

Cha i r?  

MR WILLIAMS:    Cha i r,  i f  I  jus t  syn thes i se  and  i t ’s  an 

obv ious syn thes i s  i t  appears  to  me tha t  the  rea l  in ten t  o f  10 

tha t  cont rac t  be tween Ba in  and Ambrobr i te  was rea l l y  to  

take  advantage o f  Mr  Nd lovu and Mr  KaNozu lu ’s  p rox im i ty  

to  Pres ident  Zuma and o ther  sen ior  Po l i t i c ians and to  use 

tha t  to  the i r  advantage to  ga in  non-pub l ic  in fo rmat ion  to  

use to  the i r  commerc ia l  advantage and to  ga in  access to ,  I  

th ink ,  consu l t ing  oppor tun i t ies  tha t  took advantage o f  those  

re la t ionsh ips .  

ADV FRANKLIN SC:    R igh t ,  ear l ie r  we looked a t  a  re lease 

wh ich  was sent  to  a l l  o f  the  Ba in  team members ,  I  a lso  sa id  

tha t  there  were  cer ta in  pub l i c  s ta tements  tha t  went  ou t  and 20 

I ’d  l i ke  to  take  you to  one o f  those  wh ich  i s  AW45 on page  

252 r igh t  and in  tha t  p ress  s ta tement ,  Ba in  says a  number  

o f  th ings bu t  one  o f  them is  tha t  Mr  Massone showed poor  

judgement  in  d rawing us  in to  the  SARS ass ignment .  Now,  

cou ld  I  ask  you,  in  the  l igh t  o f  the  documenta t ion  tha t  you  
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have ana lysed,  what  you r  comment  on  tha t  asser t ion  is .   I s  

i t  you ’ re  unders tand ing  tha t  Ba in  was drawn in to  the  SARS 

ass ignment  by  Massone?  

MR WILLIAMS:    The f i rs t  par t  I  wou ld  agree w i th  tha t  Mr  

Massone d id ,  Cha i r,  show poor  judgement ,  I  th ink  many 

peop le  in  Ba in  showed poor  judgement ,  no t  jus t  Mr  

Massone.  So,  the  second par t  o f  tha t  s ta tement  I  

abso lu te l y  d isag ree w i th ,  i t  c rea tes  the  impress ion  tha t  

Ba in ,  g loba l l y  had no idea what  was happen ing  i n  South  

A f r i ca  and th is  l one rogue showed poor  judgement  to  go 10 

and cont rac t  w i th  SARS get  invo lved w i th  Ambrobr i te ,  get  

invo l ved w i th  Pres ident  Zuma and  had drawn us in to  th is  

te r r ib le  s i tua t ion ,  where  I  th ink  emai ls  and  the  documents  

so  fa r  we ’ve  d i scussed shows,  tha t  sen ior  peop le  a t  Ba in ’s ,  

top  leadersh ip ,  knew what  was happen ing ,  knew what  Mr  

Massone was do ing ,  they m ight  no t  have known to  the  end  

deta i l  tha t ’s  no t  requ i red  bu t  they knew about  the  in ten t  o f  

th is  re la t ionsh ip ,  they knew what  the  re la t ionsh ip  was  

meant  to  ach ieve .   So,  th is  idea tha t  they are  shocked by  

what  Mr  Massone d id  seems – there ’s  no  bas i s  fo r  tha t  20 

c la im.  

ADV FRANKLIN SC:    R igh t  i f  I  cou ld  then take  you to  the  

issue o f  the  p lann ing  and the  in te rac t ions be tween the  Ba in  

rep resenta t i ves  and fo rmer  Pres ident  Zuma and a l so  Ba in  

and SARS pr io r  to  the  appo in tmen t  o f ,  e i ther  Mr  Moyane or  
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Ba in .   Jus t  to  o r ien ta te  you,  you know tha t  SARS issued a  

request  fo r  p roposa l  on  the  12 t h  o f  December  2014 and tha t  

fo l lowed on Mr  Moyane be ing  appo in ted  as  Commiss ioner  

on  the  23 r d  o f  September  2014 and Ba in  was awarded i t s  

f i rs t  cont rac t  in  January  o f  2015.   What  I  want  to  do  is  to  

take  you to  events  pr io r  to  any o f  those key fea tu res  in  the  

chrono logy.   F i rs t l y,  meet ings be tween Ba in  and the  fo rmer  

Pres ident ,  you ’ve  a l ready a l luded to  tha t  and the  number  

tha t  took p lace.   Cou ld  I  ask  you to  tu rn  to  AW52 a t  page  

306?  Now,  tha t  i s  a  document  headed,  “ t racke r  tab le ”  10 

meet ings w i th  fo rmer  Pres ident  Jacob Zuma where  Vi t to r ia  

Massone was present ,  you ’ re  fami l ia r  w i th  th is  document  I  

take  i t?  

MR WILLIAMS:    I  am Cha i r.  

ADV FRANKLIN SC:    Can you exp la in  to  the  Cha i r  how –  

sor ry  who i t  was  compi led  by  and on the  bas is  o f  what  

in fo rmat ion?  

MR WILLIAMS:    So ,  Cha i r,  th is  document  was comp i led  by  

Ba in ’s  lega l  team inc lud ing  Mr  Chr is  Kennedy was the  

Sen io r  Counse l  o r  i s  the  Sen ior  Counse l  fo r  Ba in  as  we l l  as  20 

rep resenta t i ves  f rom Baker  McKenz ie .   So,  these were  the  

peop le  who compi led  th is  document ,  the  contex t  fo r  th is  

document  was,  a f te r  Mr  Massone had tes t i f ied  be fore  the  

Nugent  Commiss ion  the  Nugent  Commiss ion  had sent  Ba in  

a  number  o f  quest ions and one  was fo r  ask ing  fo r  the  
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de ta i l s  o f  Mr  Massone ’s  meet ings w i th  Pres ident  Zuma.  So,  

th is  was an a t tempt  by  Ba in  and Baker  McKenz ie  to  answer  

tha t  quest ion ,  to  ge t  an  unders tand ing  o f  the  f requency and  

the  contex t  fo r  the  meet ings be tween Ba in  and Baker  –  

be tween Ba in  and Pres ident  Zuma.   Th i s  document  i s  

compi led  us ing  Mr  Massone ’s  memory,  us ing  Mr  Massone ’s  

d ia ry,  I  th ink  they m ight  have accessed Mr  Massone ’s  

persona l  ass is tan t  as  we l l ,  bu t  i t  was an in te rna l  document  

to  t ry  and crea te  th is  tabu lar  fo rm o f  when these meet ings  

happened,  who e lse  was in  those meet ings,  what  was 10 

d iscussed a t  those meet ings.  

ADV FRANKLIN SC:    So ,  th is  i s  a  work  produc t  o f  an 

invest iga t ion  by  Ba in  and/or  i t s  a t to rneys in to  the  quest ion  

whethe r  Mr  Massone met  w i th  fo rmer  Pres ident  Zuma and i f  

so ,  on  what  da tes  and how many occas ions?  

MR WILLIAMS:    That ’s  cor rec t  Cha i r,  I ’m  not  sure ,  I ’m  

re fer r i ng  to  Baker  McKenz ie  as  Ba in ’s  a t to rneys I ’m  unsure  

about ,  I  saw them as Ba in ’s  invest iga tors ,  invest iga t ing  

the i r  work  a t  SARS.  

ADV FRANKLIN SC:    Ye t  I  th ink  i t  i s  common cause tha t  20 

they d id  car ry  ou t  an  ass ignment  on  beha l f  o f  Ba in  wh ich  

was invest iga ted ,  what  happened a t  SARS.   By my account  

there  are  17  odd meet ings over  the  pe r iod  11  August  2012  

to  Ju ly  2014 I  th ink  there  –  one has to  read the  

commentary  to  see whether  the  degree o f  conf idence a t  



23 MARCH 2021 – DAY 366 
 

Page 154 of 362 
 

those meet ings went  ahead or  no t  bu t  take  tha t  as  an  

approx imate  f igu re ,  17  meet ings over  tha t  per iod .   Do you  

know what  the  exp lanat ion  was  by  Ba in  fo r  so  many 

meet ings be tween i t s  Sen io r  South  A f r i can representa t i ve  

and the  fo rmer  Pres ident?  

MR WILLIAMS:    Cha i r,  Ba in ’s  exp lanat ion ,  s ta r t ing  w i th  

what  Mr  Massone has sa id  in  h is  a f f idav i t  was tha t  these  

meet ings were  bas i ca l l y  market ing  meet ings where  Ba in 

was seek ing  to  d i sp lay  the i r  capab i l i t ies  to  the  Pres ident  o f  

South  A f r i ca .   So,  th is  was no t  an  in ten t  to  ga in  any 10 

consu l t ing  work  bu t  mere l y  to  –  as  pa r t  o f  the i r  s t ra tegy  

in to  the  pub l i c  sec tor  to  have the  Pres ident  aware  o f  the i r  

capab i l i t ies .  

ADV FRANKLIN SC:    And what ’s  your  comment  on  the  

suggest ion  tha t  i t  wou ld  take  17 odd meet ings to  market  

Ba in  to  the  fo rmer  Pres ident?  

MR WILLIAMS:    O ther  than so r t  o f  laugh ing  rea l l y  loud 

and ro l l ing  on  the  ground,  fo r  me i t ’s  absurd ,  i t ’s  an  absurd  

s ta tement  tha t ,  aga in ,  the  reason why you want  to  be 

market ing  your  serv i ces  to  the  Pres ident  o f  the  count ry  20 

makes no sense.   Then tak ing  12  to  17  meet ings to  do  tha t  

makes abso lu te l y  no  sense.   The content  o f  these meet ings 

Cha i r,  I ’ ve  inc luded some o f  the  mater ia l s ,  the  documents 

tha t  were  d iscussed suggest  to  me tha t  these were  no t  

des igned as  market ing  mater ia l s  o f  the i r  capab i l i t ies .   
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Another  th ing  tha t  s t r i kes  me as very  odd is  tha t  they have 

removed the i r  corpo ra te  ident i t y  f rom a l l  o f  these  

documents .   Aga in ,  i f  I ’m  t ry ing  to  market  myse l f  to  your  

bus iness fo r  you  to  te l l  your  f r iends about  i t ,  I ’m  go ing  to  

pu t  my logo and my content  de ta i l s ,  huge on th i s  document  

bu t  here  aga in ,  very  unusua l l y  Ba in  has removed  a l l  o f  

the i r  logos and names f rom these  documents .   So,  to  me  

th is  s t r i kes  me as no t ,  mere ly,  marke t ing  meet ings to  the 

Pres ident .  

ADV FRANKLIN SC:    R igh t ,  then i f  I  cou ld  ask  you  to  look  10 

a t  AW83 page 464 wh ich  is  an  emai l  f rom Mr  Massone who 

…[ in tervenes] .  

CHAIRPERSON:    I ’m  sor ry  Mr  Frank l in  can we jus t  have –  

I  want  to  say 5  m inutes  to  10  minu tes ,  bu t  5  m inutes  is  too  

shor t .   So,  le t ’s  jus t  make i t  10  and then we resume,  we 

ad journ .    

INQUIRY ADJOURNS     

INQUIRY RESUMES 

CHAIRPERSON:   Okay,  cont inue.   

ADV FRANKLIN SC:   Thank you Cha i r.   20 

CHAIRPERSON:   Okay.    

ADV FRANKLIN SC:   Mr  Wi l l iams  I  had been ask ing  you  

about  the  meet ings tha t  had been tak ing  p lace between  

fo rmer  P res ident  Zuma and Mr  Massone,  as  d i sp layed in  

the  t racker  tab le .   I  want  to  take  you to  an  annexure  wh ich  
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i s  AW83,  page 464.   

 That  i s  an  emai l  f rom Mr  Massone to  Franson,  

Dut i ro  so  Franson and Dut i ro  and to  Nkano,  a l l  o f  Ba in .   So 

i f  I  cou ld  take  them in  tu rn ,  Mr  Franson? 

MR WILLIAMS:   So  Fabr i ce  Franson is  a  par tner  a t  Ba in .   

In  fac t  he  led  the  day to  day opera t ions o f  the  Ba in  pro jec t  

a t  SARS.  

ADV FRANKLIN SC:   Mr  Dut i ro ,  fo r  the  record  DUTIRO? 

MR WILLIAMS:   Cha i r,  Mr  Dut i ro  a t  the  t ime was a  par tne r  

a t  Ba in  bu t  he  has subsequent ly  le f t  Ba in .  10 

ADV FRANKLIN SC:   And is  i t  Ms S te fan i  Timpano,  

TIMPANO? 

MR WILLIAMS:   I t  i s  m is te r.   Mr  S te fan  Timpano i s  a lso  a  

par tner  a t  Ba in ,  was in  Johannesburg  and Lagos.   

ADV FRANKLIN SC:   R igh t .   That  was an emai l  da ted  the  

26 t h  o f  February  2014,  the  sub jec t  i s :  

 “Qu ick  no te ,  p lease keep conf ident ia l . ”  

 And Mr  Massone says:  

 “Guys,  met  p res ident  yes terday n igh t  in  CT. ”  

 I  p resume tha t  i s  Cape Town? 20 

MR WILLIAMS:   That  i s  co r rec t  Cha i r.   

ADV FRANKLIN SC:   “A l l  good.   There  was a lso  a  Tom (a  

guy we met  v ia  SARS)  and i t  rea l l y  seems he 

is  ge t t ing  tha t  job  a f te r  e lec t ion .   He was very  

f r iend ly  w i th  me  and seems a  smar t  guy to  
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work  w i th . ”  

 Th is  appears  to  be  ev idence o f  the  meet ing  in  Cape 

Town between Mr  Massone and the  fo rmer  pres ident  bu t  

why I  h igh l igh ted  i t  i s  tha t  i t  appears  tha t  Ba in  were  g iven 

in fo rmat ion  a t  th is  po in t  tha t  Mr  Moyane is  l i ke ly  to  ge t  the 

SARS appo in tment .   

 I s  tha t  how you saw i t?  

MR WILLIAMS:   That  i s  cor rec t  Cha i r.   So th is  meet ing  in  

Cape Town was between Mr  Massone and the  pres ident .   

That  t ies  up  w i th  the  t racker  tab le ,  tha t  da te  and o f  course  10 

Ba in  had met  . . .  and o f  course  Ba in  had met  Mr  Moyane in  

October  2013 a l ready.   

 So a  few months be fore  th is  meet ing  and tha t  i s  

why he is  mak ing  re fe rence to  the  guy RE SARS,  bu t  my  

unders tand ing  o f  th is  emai l  i s  tha t  Mr  Massone was g iven 

some assurance or  ind i ca t ion  tha t  Mr  Moyane was go ing  to  

ge t  the  SARS job ,  wh ich  is  seven months be fore  he  is  

ac tua l l y  appo in ted .   

CHAIRPERSON:   Wel l ,  c lear l y  in  tha t  second  or  th i rd ,  the  

second l ine  o f  the  emai l  re fe rs  to  the  pe rson re fer red  to  as  20 

Tom,  as  the  guy they had met  about  SARS.   So they had 

met  th is  Tom pr io r  to  th is  and probab ly  p r io r  to  the  meet ing  

w i th  the  pres iden t ,  and they had met  Tom about  SARS,  and 

then he says:  

 “ I t  rea l l y  seems he is  ge t t ing  tha t  job  a f te r  
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e lec t ions. ”  

 And they were  go ing  to  e lec t ions i n  2014.  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.   

CHAIRPERSON:   In  South  A f r i ca ,  and Mr  Tom Moyane was  

appo in ted  in  the  second ha l f  o f  2014 i f  I  reca l l  cor rec t l y?  

MR WILLIAMS:   September  Cha i r.   

CHAIRPERSON:   Yes,  and Mr  Prav in  Gordon  in  h is  

s ta tement  in  ev idence before  the  commiss ion ,  sa id  tha t  as  

Min is te r  o f  F inance between 2009  and 2014,  he  had or  h i s  

depar tment ,  na t iona l  t reasury  had inv i ted  app l i ca t ions fo r  10 

the  pos i t ion  o f  Commiss ioner  o f  SARS,  and they had 

rece ived the  qu i te  a  h igh  number  o f  app l i ca t ions and he  

had then suggested to  Pres ident  Zuma tha t  Pres ident  Zuma 

s ince he was the  one who had the  power  to  appo in t  I  th ink  

the  Commiss ioner  o f  SARS,  tha t  Zuma cou ld  cons ider  

fo l low ing a  t ransparent  p rocess fo r  the  appo in tmen t  o f  the  

Commiss ioner  o f  SARS and the re  was a  shor t l i s t  o f  

cand ida tes  tha t  app l ied ,  bu t  h is  ev idence was tha t  

Pres ident  Zuma had not  fo l lowed tha t  p rocess.   

 So i t  i s  jus t  in te res t ing  tha t  he re ,  a  number  o f  20 

months  be fore  the  appo in tment ,  Ba in  says they had met  

somebody they re fer  to  as  Tom and tha t  they had met  h im 

wi th  regard  to  SARS and they say i t  rea l l y  seems as i f  he  

was go ing  to  ge t  tha t  job .   

 Okay,  we can proceed Mr  Frank l in .  
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ADV FRANKLIN SC:   Thank you Cha i r.   Then p lease tu rn  

to  paragraph 73,  page 40 o f  your  a f f idav i t .   There  you say  

tha t :  

“Between 2012 and 2015 Ba in  c rea ted a  se r ies  

o f  document ,  conta in ing  fa r  reach ing  p lans. ”   

Do you have i t  Mr  Wi l l iams?   

MR WILLIAMS:   I  do  Cha i r,  thank you.  

ADV FRANKLIN SC:   “Fa r  reach ing  p lans to  no t  on ly  

res t ruc ture  cer ta in  government  agenc ies  and 

s ta te  owned ente rpr ises  bu t  a lso  to  res t ruc ture  10 

ent i re  secto rs  o f  the  South  A f r i can economy,  

wh i ls t  c la im ing tha t  such res t ruc tur ing  wou ld  

o f fe r  economic  benef i t s  and serv ice  

improvements  to  South  A f r i can soc ie ty,  the  

cons is ten t  theme is  tha t  o f  res t ruc tur ing ,  wh ich  

in  my v iew was  a imed a t  b r ing ing  as  many 

organ isa t ions and as  many f inanc ia l  resources  

under  more  concent ra ted  cont ro l  wh ich  wou ld  

great ly  fac i l i ta te  S ta te  Captu re . ”  

 Now we wi l l  ge t  to  the  p lans now,  bu t  tha t  i s  a  fa r  20 

reach ing  a l legat ion  to  make.   On  the  s t rength  o f  what  do  

you make i t?  

MR WILLIAMS:   Cha i r,  I  make tha t  on  or  f i rs t l y  I  th ink  i t  i s  

apparent  tha t  I  was not  a t  any o f  these meet ings .   I  was  

not  a t  Ba in  a t  the  t ime and ne i ther  was I  a t  any o f  these 
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meet ings.   What  I  d id  was took these documents  tha t  I  had,  

tha t  I  had obta ined in  the  cause o f  my overs igh t  and  began 

sor t  o f  s tepp ing  back and say ing  le t  me read th rough these  

documents  one by  one and jus t  see what  they te l l  me.   

 I t  i s  us ing  my management  consu l t ing  exper t i se ,  

us ing  my bus iness exper t i se ,  what  themed jumped out  to  

me and one immedia te l y  tha t  jumps out ,  i s  tha t  a l l  o f  them 

ta lk  about  res t ruc tur ing .   No mat te r  what  the  quest i on  was,  

the  answer  a lways seem to  be  res t ruc tur ing .   

 The documents  were  no t  on l y  ta lk ing  abou t  10 

res t ruc tur ing  organ isa t ions,  in  fac t  there  are  two occas ions 

I  reca l l ,  where  they ta l ked about  res t ruc tu r ing  en t i re  

indust r ies .   So under  th is  labe l  tha t  Ba in  used o f  reshap ing  

the  South  A f r i can  economy,  aga in  I  wou ld  argue Cha i r  no t  

exper t i se  and management  consu l tan ts  typ ica l l y  wou ld  

have.   

 You wou ld  expect  an  economis t  o r  po l i cy  adv isor  to  

be  do ing  th i s ,  bu t  the  t i t le  on  these documents  were  

reshap ing  the  South  A f r i can economy.   Under  tha t  t i t le ,  

they  ta lked about  res t ruc tur ing  the  en t i re  IT and ICT 20 

indust ry.    

 So they were  go ing  to  in  the i r  p roposa ls ,  in  

documents ,  lump together  res t ruc ture  Te lkom wi th  SABC,  

w i th  South  A f r i can Post  Off i ce ,  w i th  SENTEC.   Smash a l l  o f  

these together  and the i r  documents  say one o f  the  benef i t s  
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o f  th is  i s  you cent ra l i se  p rocu rement  and in f ras t ruc ture  

spent .   

 Another  indust ry  tha t  p roposed res t ruc tur ing  is  the  

energy secto r  w i th in  South  A f r i ca .   So the  proposa l  i s  take  

Eskom,  Pet ro  SA,  ta lk  about  nuc lea r,  t rave l  gas.   Aga in ,  

lump a l l  o f  th is  together.   In  the  documents  i t  says  we 

rep lace the  board  o f  Eskom,  you get  a  new execut ive ,  

res t ruc ture  i t  and so  we can  get  every th ing  more  

concent ra ted  in  my in te rpre ta t ion .  

 So these two themes Cha i r,  jus t  seemed very  10 

s t range aga in  to  me.   One is  every th ing  was  about  

res t ruc tur ing  and  o f  course  we know what  happened  a t  

SARS was res t ruc tur ing .   Now Cha i r,  I  do  no t  know i f  th is  

i s  the  r igh t  po in t  to  ment ion  th is .   

 As  a  management  consu l tan t  and as  anyone w i th  

common sense,  res t ruc tu r ing  an  o rgan isa t ion  is  someth ing  

you do w i th  u tmost  ca re .   In  fac t ,  tha t  i s  you r  las t  th ing  you 

want  to  do  in  an  organ isa t ion ,  because any organ isa t ion  

l i ke  Eskom,  l i ke  Te lkom,  l i ke  SARS they have been  

opera t ing  fo r  decades.   20 

 The amount  o f  ins t i tu t iona l  memory  and knowledge  

tha t  i s  imbedded  in  no t  documents ,  bu t  in  peop le ’s  m inds  

and how they work  togethe r,  how the  organ isa t ion  is  

s t ruc tured,  how i t  func t ions,  tha t  i s  how i t  works .   When  

you res t ruc ture  an  organ isa t ion ,  you break a l l  o f  tha t .   
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 You break those bonds,  you break those 

re la t ionsh ips ,  you dest roy  the  ins t i tu t iona l  memory.   So 

there  are  de f in i te  occas ions where  you want  to  s t ruc ture  an  

organ isa t ion  bu t  i t  i s  abso lu te l y  a  las t  resor t .   You a lways  

want  to  f ind  o ther  ways o f  improv ing  be fo re  you  get  to  

res t ruc tur ing .   

 A t  the  ou tse t  here ,  these proposa ls  a re  a l l  a round 

s ta te  he ld  en te rp r ises  and res t ruc tur ing  sectors .   On tha t  

bas is  I  make th is  a l legat ion  tha t  i t  appears  to  me tha t  th is  

was an a t tempt  to  res t ruc ture ,  I  mean Ba in  ca l l s  i t  10 

reshap ing  the  South  A f r i can economy th rough res t ruc tu r ing  

organ isa t ions and  secto rs .   

ADV FRANKLIN SC:   Thank you.   These var ious p lans tha t  

you have ident i f ied  in  parag raph 73.1  and 73.8 ,  you have 

sa id  a t  the  beg inn ing  tha t  Ba in  c rea ted these documents ,  

i s  tha t  cor rec t?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.   

ADV FRANKLIN SC:   Can I  take  you to  the  f i rs t  o f  these,  

wh ich  is  AW55,  s ta r t ing  a t  page 318.   That  i s  headed:  

 “S iz ike lo  reshap ing  South  A f r i can economy. ”  20 

 Can you te l l  the  Cha i r  what  tha t  name is?  

MR WILLIAMS:   So  Cha i r,  th is  was precursor  name to  

Pro jec t  Phoen ix ,  so  th is  was la te r  ca l led  Phoen ix ,  wh ich  

was th is  focus around reshap ing  the  economy focussed on 

ICT.   
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ADV FRANKLIN SC:   Th is  i s  da ted  11 August  o f  2012 and  

i t  conta ins  a  lo t  o f  de ta i l  bu t  a re  you ab le  fo r  the  benef i t  o f  

the  Cha i r  to  h igh l igh t  spec i f i c  par t s  o f  i t ,  wh ich  are  

ev idence o f  the  conc lus ion  wh ich  you draw and ar t i cu la ted  

to  the  Cha i r  a  few moments  ago? 

MR WILLIAMS:   Cha i r,  the  documents  conta ins  a  lo t  o f  

sens ib le  ana lys i s .   There  are  no  doubt  the re  are  

e f f i c ienc ies  to  be  ga ined f rom conso l ida t ing  and i t  i s  

po in ted  out  in  th is  document .   I t  is  a lso  po in ted  ou t  in  th is  

document  tha t  b r ing ing  together  some synerg ies  across  10 

these d i f fe ren t  en t i t ies  wou ld  enab le  South  A f r i ca  to  

leapf rog  f rom a  techno logy s tand po in t ,  ge t  th rough d ig i ta l  

qu icker  and dep loy  broad band much qu icker.   

 A l l  o f  those make sense but  what  i s  in te res t ing ,  i s  

the  sor t  o f  lumping togethe r  o f  these d i f fe ren t  

o rgan isa t ions.   Your  bank says  ou t  o f  lumping these  

together  we w i l l  ge t  a  peop le ’s  bank and we have  heard ,  

the  Cha i r  i s  laugh ing .   

 I  am t ry ing  to  be  ser ious.   We heard  recent ly  

po l i t i c ians ta lk  about  a  s ta te  owned bank.   So i t  i s ,  you 20 

know these quest ions o f  where  these p lans went  to  I  do  no t  

know,  bu t  take  Te lkom,  Post  Off i ce ,  SADC,  SETA,  the  s ta te  

IT agency,  SENTEC,  pu t  them together  and you ge t  ou t  o f  

tha t  some techno logy company and some peop le ’s  bank  

and th i s  i s  go ing  to  be  be t te r   fo r  South  A f r i ca .   
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 There  is  jus t  no  cogent  a rgument  fo r  tha t .   there  is  

an  a rgument  fo r  the  cost  sav ing ,  there  i s  an  argument  fo r  

the  techno logy lead f rog ,  bu t  th is  idea o f  lumping ent i t ies  

together  fo r  me i t  makes no sense,  and then Ba in  sor t  o f  

does,  I  th ink  th is  i s  the  p resenta t ion  where  they  pu l led  

some g loba l  benchmarks ,  th is  m ight  no t  be  i t ,  and aga in  i t  

m igh t  have been re levant  fo r  some o ther  count r ies  to  have 

done th is  and [ ind is t inc t  –  00 :14 :06]  benef i t s ,  bu t  these 

th ings have got  to  be  very  contex tua l .    

 I f  you  must  take  a  so lu t ion  f rom e l sewhere  and d rop 10 

i t  here ,  and here  spec i f i ca l l y  they  ta lk  about  a  bank o f  the  

peop le .   Everyone rece iv ing  the  same t rea tment  and  

cond i t ions .   Every th ing  guaranteed by  the  s ta te .   Cha i r,  

th is  does not  sound l i ke  us  deve lop ing  and res t ruc tur ing  

these secto rs  fo r  the  purpose and the  benef i t  o f  South 

A f r i ca .   

ADV FRANKLIN SC:   R igh t ,  then can I  ask  you to  look  a t  

the  next  p lan  in  chrono log ica l  o rde r,  wh ich  is  AW56,  

s ta r t ing  a t  page 322 . . . [ in te rvenes]   

CHAIRPERSON:   I  am sor ry  Mr  Frank l in .   Mr  Wi l l iams,  the  20 

name S iz ike lo ,  d id  you unders tand whethe r  tha t  was the  

name o f  the  pro jec t  o r  what  was tha t?  

MR WILLIAMS:   That  was the  name o f  the  pro jec t  Cha i r.   

CHAIRPERSON:   Oh.  

MR WILLIAMS:   That  la te r  became Pro jec t  Phoen ix .  
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CHAIRPERSON:   Okay,  okay.  

MR WILLIAMS:   I  do  no t  know wha t  the  word  means .   

CHAIRPERSON:   Wel l ,  I  th ink  i t  i s  a  Zu lu  word ,  wh ich  

means foundat ion .   Ja ,  okay le t  us  cont inue.   

ADV FRANKLIN SC:   Thank you Cha i r,  the  nex t  o f  the  

p lans is  AW56.   I f  you  cou ld  look a t  page 323.   Th i s  one is  

headed:  

 “P ro jec t  Phoen ix  reshap ing  South  A f r i can 

economy. ”  

 And i t  i s  da ted  23 August  2012.   Do you have any  10 

par t i cu la r  comment  on  th is  and does i t  take  the  prev ious 

p lan  fo rward?  I s  i t  more  o f  the  same,  o r  what  i s  your  

ana lys is  o f  i t?    

MR WILLIAMS:   Cha i r,  jus t  two comments .   The one is  as  

ev idence suggests ,  th is  i s  tak ing  the  p lan  a  b i t  fo rward .   A 

b i t  more  ana lys is ,  a  b i t  more  numbers  added to  i t .   

Impor tan t ly  aga in  Mr  Maseko wou ld  have been  par t  o f  

these d iscuss ions .   

 So th is  was Ba in  a long w i th  Mr  Maseko deve lop ing  

these mater ia ls  and present ing  to  the  pres ident .  20 

CHAIRPERSON:   I  see  tha t  now i t  i s  ca l led  Pro jec t  

Phoen ix?  

MR WILLIAMS:   That  i s  co r rec t .   

CHAIRPERSON:   Ja ,  and you s t i l l  say  i t  i s  reshap ing  South  

A f r i can economy,  so  i t  looks  l i ke  i t  i s  jus t  a  name tha t  has  
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changed?   

MR WILLIAMS:   That  i s  co r rec t  Cha i r.   

CHAIRPERSON:   Okay.  

ADV FRANKLIN SC:   And perhaps  i f  we cou ld  look on  page 

323,  the  quest ion  is  why Phoen ix  and i t  i s  sa id  underneath :  

 “G iv ing  b i r th  to  a  ra t iona l  and reg iona l  ICT 

champion. "  

 Then there  are  a  number  o f  bu l le t  po in ts ,  and 

underneath  tha t :  

 “Leapf rogg ing  economic  deve lopment  and 10 

t ransformat ion  in  u rban /  ru ra l  a reas fo r  

c i t i zens and SCME’s . ”  

 The next  i s :  

 “Creat ing  a  wor ld  c lass  genera t ion  o f  

p ro fess iona ls ,  eng ineers ,  techn ic ians and  

wor ld  c lass  in f ras t ruc ture  serv ing  the  

bus inesses. ”  

 And four th l y :  

 “Obta in ing  fu l l  po ten t ia l ,  max imum synerg ies ,  

e f f i c ienc ies  and  economies o f  sca le  in  the  20 

bus inesses and investments  opera ted  by  the  

government . ”  

 Do you care  to  comment  on  those ob jec t i ves?  

MR WILLIAMS:   Cha i r,  I  th ink  those ob jec t i ves  wh ich  I  

ment ioned ear l ie r,  aga in  one reads those and they  make  
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sense.   There  is ,  on  the  face  o f  i t  we l l  Cha i r  those  are  a l l  

the  good th ings i f  we cou ld  ach ieve them.   I  guess you 

know,  economis t ,  deve lop ing  economis ts  and po l i cy  peop le  

I  speak to  say they are  res t ruc tur ing  and lumping 

every th ing  together  i s  no t  the  way  you ach ieve those,  bu t  

those w i l l  be  grea t  ob jec t i ves  fo r  our  count ry.   

ADV FRANKLIN SC:   R igh t .   The next  one is  AW57 a t  page  

335 and a t  page  336.   Once aga in  i t  i s  P ro jec t  Phoen ix ,  

reshap ing  South  A f r i can economy.   Th is  t ime i t  i s  da ted  

September  o f  2012.   I  imag ine  th i s  i s  a  fu r ther  i te ra t ion  o f  10 

the  prev ious p lans,  bu t  a re  there  once aga in  any pa r t i cu la r  

fea tures  tha t  you w ish  to  h igh l igh t  fo r  the  Cha i r?  

MR WILLIAMS:   I  th ink  Cha i r,  perhaps i t  i s  two p ic tu res .   

The one is  in  the  bo t tom le f t  o f  page 336,  the  one t i t led 

overa l l  Phoen ix  opera t ing  mode l ,  and tha t  i s  where  we 

beg in  to  see the  v is ion  o f  how these f i ve  or  s ix  d i f fe ren t  

s ta te  owned ent i t ies  are  imag ined  to  be  so r t  o f  b roken to  

p ieces and reassembled l i ke  a  puzz le  in to  th is  opera t ing  

mode l  and I  do  no t  unders tand a l l  o f  the  in ten ts  o f  these 

b locks ,  bu t  one  gets  the  sense  tha t  th is  i s  how they  20 

imag ined break ing  them up and pu t t ing  them back together  

aga in .    

 In  one o f  these documents ,  I  th ink  i t  i s  th is  one  

where  aga in ,  they ident i f y  one o f  the  oppor tun i t ies  i s  to  

cent ra l i se  procu rement .   So aga in ,  g iven the  la rge  
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in f ras t ruc tu re  spent  across these ent i t ies ,  your  e f f i c ienc ies  

w i l l  come f rom be t te r  p rocurement  e f fec t i ve ly.  

 So procurement  seems to  have been a  b ig  focus o f  

these,  the  second p ic tu re  i s  on  the  page over,  on  page  

337,  t i t led  Phoen ix  p layers  overv iew.   Which  is  jus t  

showing the  s ix  compan ies ,  the  s i x  s ta te  owned compan ies  

and Te lkom is  a  par t l y  s ta te  owned ,  bu t  jus t  overv iew aga in  

o f  those s ix  compan ies .   

 Those are  the  s ix  we were  look ing  a t ,  and look ing  a t  

conso l ida t ing .   10 

ADV FRANKLIN SC:   A re  those  the  same s i x  tha t  you 

ident i f ied  ea r l ie r?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r.   So i f  I  may  Cha i r,  I  

spoke ear l ie r  about  jus t  the  common wisdom in  

management  s t ra tegy c i r c les ,  a round res t ruc tur ing .   I  

ment ioned ear l ie r  jus t  the  way we wou ld  t yp i ca l l y  th ink  

about  i t .   

 Wi th  regard  to  pu t t ing  d i f fe ren t  bus inesses togethe r,  

aga in  the  common wisdom is  there  has go t  to  be  rea l  

s t ra teg ic  synerg ies  and so  I  look  a t  the  post  o f f i ce  and an 20 

SABC.   For  me those are  ve ry  d i f fe ren t  bus inesses.   They  

do very  d i f fe ren t  th ings.   

 Yes,  they have got  a  techno logy e lement ,  bu t  tha t  is  

. . .  they  a re  d i f fe ren t  aud iences ,  d i f fe ren t  bus inesses,  

d i f fe ren t  p r ic ing  mode ls .   So jus t  the  idea o f  lumping them 
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together  because  you can get  some e f f i c ienc ies ,  fo r  me as  

a  management  consu l tan t  tha t  d id  no t  seem l i ke  i t  s ta t  l i ke 

the  jus t i f i ca t ion  fo r  lumping them togethe r.   

ADV FRANKLIN SC:   Mov ing  fo rward  in  the  chrono logy,  

AW58,  page 346  is  a  p lan  da ted  the  25 t h  o f  Apr i l  2013  

headed:  

 “ In f ras t ruc tu re  deve lopment  in  South  A f r i ca .   

Ho l i s t i c  approach to  in f ras t ruc ture  

deve lopment ,  in i t ia l  cons idera t ions. ”  

 Aga in ,  i s  th is  a  fu r the r  i te ra t ion  o f  the  same ideas ,  10 

ta rge t ing  the  same compan ies?   

MR WILLIAMS:   Cha i r,  so  th is  i s  a  d i f fe ren t  p lan  

a l togethe r.   So th is  i s  no  longer  l inked to  ICT.   Th i s  i s  

look ing  a t  the  b roader  spect rum o f  in f ras t ruc ture  in  the  

count ry  and how we cou ld  improve de l i very  o f  

in f ras t ruc tu re  in  the  count ry,  l inked to  th ings l i ke  ra i lways 

and por t s ,  av ia t ion ,  energy e tce tera ,  bu t  I  have got  no th ing  

more  to  add to  th is ,  o ther  than i t  was ye t  another  p lan .  

 You w i l l  see  i t  is  another  p lan ,  th is  sor t  o f  w i ld  

p ic tu res  everywhere  tha t  to  me are  sens ib le  in  some sense,  20 

bu t  do  no t  lead to  a  conc lus ion  tha t  says we must  go  and  

res t ruc ture  our  en t i re  in f ras t ruc ture  secto r.   

CHAIRPERSON:   In  te rms o f  the  chrono logy,  I  see tha t  a t  

page 346 tha t  i s  da ted  25 Apr i l  2013.   Do you reca l l  

whethe r  by  tha t  t ime Ba in  had had qu i te  a  few meet ings  
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w i th  Pres ident  Zuma,  o r  you might  no t  reca l l?    

MR WILLIAMS:   Cha i r,  so  a l l  o f  these documents  were  

presented to  Pres ident  Zuma.  

CHAIRPERSON:   Yes,  be fore  . . .  a f te rwards or  be fo re  tha t  

da te?   I  am t ry ing  to  look  a t  i t  . . . [ in te rvenes]   

MR WILLIAMS:   These documents  were  presented to  

Pres ident  Zuma in  the  meet ing .   

CHAIRPERSON:   Oh,  and the  mee t ing  is  sa id  to  have been 

in  Apr i l  2013?  

MR WILLIAMS:   Ja ,  ja .   10 

CHAIRPERSON:   Okay.  

MR WILLIAMS:   Ja ,  so  th is  i nd ica tes ,  tha t  was the  da te  o f  

the  meet ing .   

CHAIRPERSON:   Okay,  okay.  

ADV FRANKLIN SC:   Perhaps I  cou ld  jus t  fo r  the  Cha i r ’s  

benef i t  go  back to  the  t racke r  tab le  a t  page 306.   There  

. . . [ in te rvenes]   

CHAIRPERSON:   Yes.   

ADV FRANKLIN SC:   Cha i r,  you w i l l  see  the  tab le  wh ich  

has on  the  le f t  hand s ide  the  da tes  o f  the  meet ings and 20 

then i t  has  loca t i on  l i s ted  a t tendees,  and fu r ther  de ta i l  and 

you w i l l  see  tha t  they beg in  in  August  o f  2012.   

CHAIRPERSON:   Yes,  August  2012.   Off i c ia l  res ident  o f  

the  pres ident ,  ja .   Massone,  Zuma,  Zuma,  S ipho Maseko.   I  

do  no t  know wha t  the  head ing  is  be fore  or  above S iz ike lo  
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and then says wh ich  became known as Pro jec t  Phoen ix  

f rom 2013.    

 I  do  no t  know what  the  head ing  is  meant  to  be .   

ADV FRANKLIN SC:   I t  i s  on  the  prev ious page,  Cha i r.   

CHAIRPERSON:   I t  ta lks  about  what  the  meet ing  was  

about?  

ADV FRANKLIN SC:   Ja .   

CHAIRPERSON:   I s  tha t  what  he  . . . [ in te rvenes]   

ADV FRANKLIN SC:   That  i s  r i gh t ,  i t  i s  on  the  prev ious  

page,  the  head ings.   10 

CHAIRPERSON:   Oh.   Okay,  okay.   So 11 August  2012 and 

then 17 August ,  tha t  i s  l i ke  a  week la te r  and the  12 t h ,  

meet ing  invo l v ing  Pres ident  Zuma,  Gabu Mabuza  and 23 

August ,  tha t  i s  another  week la te r,  a  meet ing  a t  the  o f f i c ia l  

res idence o f  the  pres ident .   

 They have got  Massone,  Zuma,  Zuma,  Mabuza,  

Maseko.   That  was qu i te  a  number  o f  meet ings a t  c lose  

in te rva ls .   Okay,  no  thank you Mr  Frank l in .   I  wanted to  

check.   So tha t  has answered.   

ADV FRANKLIN SC:   Yes,  thank you.    20 

CHAIRPERSON:   Yes.   

ADV FRANKLIN SC:   And they run  a l l  the  way th rough 

2012,  2013.  

CHAIRPERSON:   Yes.   

ADV FRANKLIN SC:   2014.  
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CHAIRPERSON:   Yes.   

ADV FRANKLIN SC:   As  you w i l l  see  on page 308.   A l r igh t ,  

then cont inu ing  w i th  the  next ,  i f  I  may.   AW59,  page 358.   I  

am sor ry,  AW yes  59,  page 358.   Can you exp la in  what  tha t  

par t i cu la r  p lan  is  p lease?  

MR WILLIAMS:   Cha i r,  we see aga in  the  same labe ls .   

P ro jec t  Phoen ix ,  reshap ing  South  A f r i can economy,  bu t  

now you have not iced i t  on  a  Te lkom b randed document ,  

and i t  i s  aga in  because Te lkom is  cent ra l  to  Pro jec t  

Phoen ix .    10 

 Aga in  i f  we re fer  back to  the  t racker  tab le ,  e i ther  Mr  

Maseko wou ld  have been a t  th is  meet ing  o r  Mr  Jabu  

Mabuza.   So th is  i s  Mr  Maseko i s  now in  the  job .   He is  

appo in ted  as  Te lkom CEO in  Apr i l  o f  2013.   Th is  i s  August  

2013,  and in  the  t racker  tab le  Mr  Massone says th is  

meet ing  was he ld  to  g ive  the  pres ident  an  update .   

 Now tha t  Mr  Maseko was in  the  job ,  to  g ive  the  

pres ident  an  update  on  Pro jec t  Phoen ix .   

CHAIRPERSON:   I  saw tha t  in  the  meet ings tha t  we jus t  

had a  look a t  in  August  2012,  I  th ink  I  looked a t  th ree  20 

wh ich  invo l ved Mr  Zuma as pres ident ,  tha t  there  seems to  

have been no mins te r.   There  was no min is te r  o f  pub l i c  

en terpr i ses  under  wh ich  I  guess,  I  do  no t  know whethe r  

Te lkom wi l l  fa l l  under  tha t  o r  under  m in i s te r  o f  

communica t ions,  bu t  there  seems to  have been no min is te r  
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in  each one o f  those th ree  meet ings.   

 You have looked  a t  maybe many o f  them.   Do you  

reca l l  see ing  any min is te r  be ing  present?  

MR WILLIAMS:   So  Cha i r,  the  fac t  tha t  no  m in is te r  i s  l i s ted  

there ,  my in te rp re ta t ion  is  i t  does  not  mean there  was no  

min is te r  a t  th is  meet ing .   So th i s  wou ld  be  Ba in  and Baker  

McKenz ie  pu t t ing  th is  document  togethe r  based  on the  

source  I  ment ioned ear l ie r.   

 Par t  o f  my p lea  to  Ba in  i s  to  make  fu l l  d isc losure  so  

they can know who was in  the  meet ings,  bu t  beneath  th i s  10 

tab le ,  th is  t racke r  tab le ,  there  is  a  l i s t  o f  m in is te rs  tha t  

Ba in  d id  p resent  mater ia ls  to .   So i t  l i s ts  there  min is te r  

Ma lus i  G igaba,  M in is te r  o f  Po l i ce .   

 So beneath  tha t  tab le ,  i f  you  can take  us  to  the  

tab le  . . . [ in te rvenes]   

CHAIRPERSON:   Le t  me,  be fo re  you go there ,  I  jus t  want  

to  unders tand what  you are  say ing .   You are  say ing  the  

fac t  tha t  in  the  b locks  tha t  we looked a t ,  no  m in is te r  i s  

ment ioned.   I t  does not  mean tha t  a t  those meet ings there  

was no min is te r.   20 

 So my quest ion  wou ld  be  i f  you  a re  go ing  to  pu t  in  

the  name o f  the  pres ident  and you are  go ing  to  pu t  in  the  

name o f  the  CEO of  the  re levant  SOE l i ke  Te lkom and Mr  

Maseko,  why are  you not  go ing  to  pu t  in  the  name o f  the  

m in is te r  under  whom Te lkom fa l l s ,  i f  the  m in is te r  was  
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p resent?    

MR WILLIAMS:   Ja ,  as  I  am say ing  I  cannot  de f in i t i ve ly  

say,  I  say  we d id  no t  d raw the  conc lus ion  tha t  because no 

min is te r ’s  name was there  on  th is  page,  the re  was no 

min is te r  in  the  meet ing .  

CHAIRPERSON:   No,  no ,  no  in  p r i nc ip le  you may be r igh t .   

That  i s  i f  there  i s  a  p roper  exp lanat ion  to  say the  on ly  

peop le  we have dec ided to  record  . . . [ in te rvenes]   

MR WILLIAMS:   Ja .   

CHAIRPERSON:   A re  the  fo l low ing  and fo r  th is  reason you  10 

know,  bu t  i f  there  i s  in  the  absence o f  any exp lanat ion  one 

wou ld  imag ine  tha t  there  was no min is te r  s ince  you do not  

ment ion  the  m in is te r,  bu t  you  ment ion  the  p res ident  

po l i t i c ian .   

 Why do you not  ment ion  anothe r  po l i t i c ian?  You 

ment ion  the  head o f  Te lkom,  CEO.   Why do you not  

ment ion  the  m in is te r  under  whom Te lkom fa l l s?   But  i t  may 

we l l  be  tha t  somebody can come up and say look,  there  

was a  reason why  and here  is  the  reason.   

 But  you were  say ing  tha t  they ment ion  m in is te rs  20 

somewhere ,  i s  tha t  r igh t?  

MR WILLIAMS:   That  i s  co r rec t  Cha i r,  so  I  agree w i th  your  

assessment  o f  tha t  top ic .   Beneath  the  t racke r  tab le  there  

were  a  number  o f  m in is te r  l i s ted  tha t  Ba in  a f f i rmed tha t  

they had had mee t ings w i th .  
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CHAIRPERSON:   Yes.   

MR WILLIAMS:   A lso  d iscuss ing  th is .  

CHAIRPERSON:    Yes but  where the Ministers are referred 

to is there suggest ion that  they were Min isters who were 

present  at  the meet ings you are talk ing about? 

MR WILLIAMS:   No.  

CHAIRPERSON:   Or they might  have met them separately? 

MR WILLIAMS:   That  is correct  Chair.  

CHAIRPERSON:   Okay a lr ight .  

ADV FRANKLIN SC:   Just  to fo l low on Chair  for your benef i t  10 

i f  I  may take the wi tness back to  the t racker table and in  

part icular to page 308 at  the very end of  the table there is a  

note by the author.  

“Please note we also located a number of  

documents that  we presented to other  

Ministers as part  of  Bain’s cl ient  

development  push into the publ ic sector.   Mr 

Massoni  was present  at  these meet ings 

al though Zuma was not  for  the sake of  

complete t ransparency a l ist  in  included 20 

below.”  

And there is reference to the Secretary of  Defence also Dr 

Zwel i  Mkezi  and also Minister Jeff  Radebe.  So there are 

other Min isters referred to.  

CHAIRPERSON:   Yes.   But  also – but  also I  see in the 
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meet ings that  are ment ioned at  page 308 Apri l ,  May,  June,  

July of  2014 in the relevant  columns al though they ment ion 

00:01:23 Massone, Zuma, Duma at  the top they do say 

people who were in at tendance,  Massone cannot recal l  the 

ident i t ies of  the other part ic ipants.   So – so i t  goes to the 

point  we making that  the – i f  they d id not  recal l  the names of  

other people i t  is  just  that  i t  would be st range i f  you do not  

recal l  the name of  the Minister.   But  maybe they did not  you 

know the focus may have been on the President .   Okay.    

ADV FRANKLIN SC:   Thank you Chai r.   Then proceeding 10 

wi th the next  of  these plans AW60 page 370 this one is  

headed Developing the SNME Sector and i t  is dated… 

CHAIRPERSON:   What page? 

ADV FRANKLIN SC:   I t  is 370.  

CHAIRPERSON:   Okay.    

ADV FRANKLIN SC:   That  is dated 22 May 2014 th is seems 

to be concent rat ing on a di fferent  sector the f i rst  t ime.  What  

is your take on this part icular p lan? What was i ts content  

and object ive? 

MR WILLIAMS:   Chai r  nothing jumped out  f rom th is 20 

part icular plan.   I t  is sort  of  – these are very high level ,  very 

sort  of  obvious th ings for one to consider in th inking what a 

SME sector … 

ADV FRANKLIN SC:   A lr ight  let  us not  dwel l  on that  one.  

The next  one is AW61 page 374.   This one is the – is  ent i t led 
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S ir ius – S-i -r - i -u-s Program reshaping South Af r ica’s  energy 

sector and this is  dated June of  2014.   And once again this  

is a new sector  that  we have not  seen before.   Is that  

correct? 

MR WILLIAMS:   That  is correct  Chair  and here they talk ing 

about  the energy sector  t ransformat ion.   And this is  the one I  

ment ioned ear l ier  of  put t ing Eskom and Pet roSA and other  

together.   I  wi l l  t ry  and f ind that  page –  

CHAIRPERSON:   I  see that  here i t  says at  page 374 Si r ius 

Program reshaping South Af r ica’s energy sector.   Is that  l ike 10 

now a sub i tem under Project  Phoenix? 

MR WILLIAMS:   That  is not  my understanding Chai r  of… 

CHAIRPERSON:   Oh.  

MR WILLIAMS:   So Pro ject  Phoenix was speci f ical ly  around 

ICT.  

CHAIRPERSON:   Oh okay.  

MR WILLIAMS:   And then Si r ius was energy.  

CHAIRPERSON:   Oh.  

MR WILLIAMS:   As I  understood i t .    

CHAIRPERSON:   So would this be a program on i ts own?  A 20 

separate on i ts own for the energy sector? 

MR WILLIAMS:   Correct  Chair  as I  understand i t .  

CHAIRPERSON:   Okay.   Al r ight .  

ADV FRANKLIN SC:   Then we have another Project  Phoenix 

plan AW62 page 386 and the heading on the top lef t  is  
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Phoenix a fundamental  program for a developmental  state.   

As far as you know is  that  a later i terat ion of  the ear l ier 

mani festat ions of  th is plan? 

MR WILLIAMS:   That  is correct  Chai r.   I t  is again a further 

development of  the Phoenix Plan.  The point  we have got  to 

here is project ions of  the amount – the investment that  might  

be required to make Phoenix happen.  So for example on 

page 387 the bot tom lef t  hand picture Bain est imates that  we 

might  have to spend R140 bi l l ion on broadband inf rast ructure 

R40 – R50 b i l l ion on e-government  etcetera.   Chair  i f  I  may 10 

and again this is  not  premature in our conversat ion your  

quest ion about Ministers being at  these meet ings there is  – 

i f  you looked at  these document  and some of  the emai ls 

there is something that  Bain cal ls or refers to as a President  

Project .   Bain descr ibes their  work on Project  Phoenix and 

wi th Telkom as  a President ’s Project  or a President ’s 

Program and in an internal  emai l  Mr Masonne explains to his  

Bain co l leagues what a President ’s Program is and what a 

benef i t  of  having any project  designated a President ’s  

Project .   And h is descr ipt ion to his col leagues is  that  a  20 

President ’s Project  al lows you to ci rcumvent the Minis ter  and 

perhaps we wi l l  get  – and perhaps we wi l l  get  to that .  

CHAIRPERSON:   Ja okay.    

MR WILLIAMS:   So I  can then double speculate – there is a 

speculat ion that  why Ministers might  not  have been at  these 
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meet ing because these were President ’s Projects that  only 

requi re Bain and the relevant  CEO at  those meet ings.  

CHAIRPERSON:   Ja okay.  

ADV FRANKLIN SC:   Yes we wi l l  refer you to that  at  the 

appropriate t ime.  Then just  f in ishing off  on these p lans we 

have a di fferent  one AW64 page 400 this one is headed 2014 

ANC Manifesto implementat ion discussion on way forward 

dated Apri l  of  2014.   This would appear to be something 

qui te  unconnected wi th the South Afr ican economy and to be 

focussed rather on a pol i t ical  party in the count ry.   Is that  10 

content  of  the plan? 

MR WILLIAMS:   That  is correct  Chai r.   I t  is again a 

departure f rom what Bain normal ly do,  what you would 

expect  Bain normal ly to be doing a lso departure f rom some 

of  i t  other plans now clear ly  Bain is working wi th the ANC a 

pol i t ical  party to further thei r  object ives.  

ADV FRANKLIN SC:   And there is a – at  th is juncture i f  I  

could refer you to  an emai l  which is AAW63 page 398 which 

is sent  f rom Mr Kampano to Messrs Min and Kennedy.  

CHAIRPERSON:   And what page? 20 

ADV FRANKLIN SC:   I t  is 398 Chai r  – 398.  

CHAIRPERSON:   Okay.   Yes.  

ADV FRANKLIN SC:   And the subject  is  ANC Manifesto 

documents and then i t  says:  

“This Stuart  Chris  at tached the ANC documents prepared by 
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Bain 2014 per iod at  the t ime VM was helping some ANC 

off ic ia ls which I  do not  know the name to reorganise thei r  

“agenda” and clar i fy ANC pr ior i t ies.   Again not  my work had 

access to them because asked about my opinion about  i t .   

The two persons working on i t  were Alexis and Mondi  both 

lef t . ”  

So th is is Stephan Kampano wri t ing to Stuart  and Chr is,  is 

that  r ight? 

MR WILLIAMS:   That  is correct  Chai r.   And Stuart  and Chris 

are Bain ’s legal  execut ives.  10 

ADV FRANKLIN SC:   Right  we have deal t  wi th AW64 then 65 

is another ANC manifesto plan AW65 page 408.   This one is  

now dated the 23r d of  May 2014.  So i t  would appear to be 

the same topic just  a later vers ion of  that  plan.   Is that 

correct? 

MR WILLIAMS:   That  is correct  Chair.  

ADV FRANKLIN SC:   And then AW66 . .  

MR WILLIAMS:   Mr 00:09:14 just  –  yes he would have… 

ADV FRANKLIN SC:   Just  a second.  

MR WILLIAMS:   Apology Chai r.    20 

ADV FRANKLIN SC:   Yes p lease do.  

MR WILLIAMS:   I f  I  could go to page 406 of  th is ANC 

manifesto document at  the bot tom r ight  – the picture on the 

bot tom r ight  i t  says:  

“A del ivery agency could be set  up to overcome execut ion 
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roadblocks.”  

And my understanding of  what is conceived wi th th is special  

del ivery agency is that  i t  s i ts outside of  the execut ive as 

descr ibed here and reports di rect  – gets i ts author i ty f rom 

the President  and so remember this is  the ANC manifesto 

implementat ion.  The idea is that  the President  sets up the 

special  del ivery agency f i l led wi th people who can then deal  

wi th execut ion roadblocks as they descr ibe and some of  thei r  

powers are that  they can approve projects,  they can 

supervise project  budgets,  they can potent ia l ly has the 10 

powers to intervene in cases of  fa i lure and even take over  

execut ion wi thin Minist r ies of  these projects.  

ADV FRANKLIN SC:   Can you ident i fy for the Chai r  where 

you are reading f rom? 

MR WILLIAMS:   I t  is page 406 the p icture on the… 

CHAIRPERSON:   Bot tom lef t .  

MR WILLIAMS:   Bot tom r ight .  

CHAIRPERSON:   Oh bot tom r ight .  

MR WILLIAMS:   Ti t led A Del ivery Agency could be set  up to 

overcome execut ion roadblocks.  Now again I  do not  know i f  20 

this del ivery agency was actual ly set  up Chai r  th is is a plan 

and a proposal  but  i t  te l ls us how some of  the thinking 

around what was intended.  

CHAIRPERSON:   You see that  – that  ref lects a direct  l ine 

f rom the President  to the CEO of  –  or f rom the CEO to the 
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President  wi thout  intervent ion of  a  Minister so which seems 

to suggest  that  they would be that  di rect  l ink.   I t  is l ike the 

CEO would report  to the President .  

MR WILLIAMS:   That  is correct .  

CHAIRPERSON:   Ja.   Okay.  

ADV FRANKLIN SC:   A lr ight  and then the last  of  th is set  of  

p lans I  would ask you to look at  AW65 at  page 408.   Do you 

have that? 

MR WILLIAMS:   I  do.  

ADV FRANKLIN SC:   Th is is reshaping South Afr ican 10 

economy and th is is March of  2014.   I t  would appear that  th is 

is a later i terat ion of  ear l ier documents of  the same theme, is  

that  r ight? 

MR WILLIAMS:   The ANC Manifesto? 

ADV FRANKLIN SC:   No I  am talking about the Reshaping 

South Af r ican Economy page 415.  

MR WILLIAMS:   415.   That  is correct  Chai r.   So we back to  

th is sort  of  broad talk ing about reshaping the South Afr ican 

Economy but  important ly and in my opinion more disturbingly 

the proposal  is to discuss a cent ral  procurement capabi l i ty  20 

wi thin government .   And I  can add more thought to that .  

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   And where do you see that?  Where do 

you ident i fy that? 

MR WILLIAMS:   I t  is  r ight  below the t i t le Reshaping South 
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Afr ican Economy on page 415.   There is a sub t i t le.    

CHAIRPERSON:   Then those words Reshaping South Afr ican 

Economy were they not  the same words that  came af ter  

Sisecelo and af ter  Phoenix ear l ier in  ear l ier documents? 

MR WILLIAMS:   That  is correct  Chair.  

CHAIRPERSON:   Yes so they are now without  ei ther Phoenix 

or Sisecelo but  the same matter – issue? 

MR WILLIAMS:   Correct  Chai r.  

CHAIRPERSON:   Subject .  

MR WILLIAMS:   Correct  Chai r.  10 

CHAIRPERSON:   Ja okay.   But  i t  seems that  the focus is on 

procurement.  

MR WILLIAMS:   Correct  Chai r.  

CHAIRPERSON:   Ja.  

MR WILLIAMS:   Procurement across government.  

CHAIRPERSON:   Yes,  ja.   I t  should be cent ral ised.  

MR WILLIAMS:   Correct .  

ADV FRANKLIN SC:   And you wanted to make observat ions 

about the idea of  a central  procurement service what are 

those observat ions? 20 

MR WILLIAMS:   Chair  again there are – there are cases 

where as I  have said before central is ing consol idated makes 

sense.   There might  even be countr ies al though therefore 

very few countr ies wi th cent ra l ised ent i re nat ional  

government spend across thei r  minist r ies in  one place.   I  
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mean i t  goes against  a l l  governance and… 

CHAIRPERSON:   Just  sounds so fore ign to me.   

MR WILLIAMS:   Wel l .  

CHAIRPERSON:   I f  you look at  al l  government departments,  

nat ional ly,  provincial ly,  local  government everything being 

central ised in terms of  procurement.  

MR WILLIAMS:    I  th ink the USSR did i t .    

CHAIRPERSON:   Yes.  

MR WILLIAMS:   But  again this sort  of  level  of  absurdi ty of  

central is ing in one place especial ly in the context  again of  10 

state capture where you say how easy would this have been,  

now i t  is so hard to go to Eskom and Transnet and everyone 

else let  us just  put  i t  a l l  in one place.  

CHAIRPERSON:   Ja I  know i t  might  be easy for whoever 

wants to put  in bids for tenders to say we wi l l  go to one 

place maybe i f  we get  the tender we get  the tender for the 

ent i re procurement in the country.   But  in terms of  actual  

serv ice del ivery i t  must  be – i t  could lead to ser ious delays 

and blockages I  would think and ineff ic iencies.   Okay alr ight  

yes.  20 

ADV FRANKLIN SC:   A l r ight  could I  ask you to draw certain  

conclusions f rom the plans which we have been through with 

reference to your  aff idavi t  f i rst ly a t  paragraph 75 page 42?  

Para 75 page 42.    

MR WILLIAMS:   Sorry.     
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ADV FRANKLIN SC:   And there what you say Mr Wi l l iams is:  

“Judging by the content  of  these eleven 

documents that  I  have reviewed and at tached 

i t  appears that  Bain represented by Massone 

met wi th Zuma to discuss,  develop and 

st rategize the execut ion of  these plans to 

reshape our economy and elements of  our  

government. ”  

So that  is a conclusion which you reached.  And then i f  we 

could jump down the paragraph about ten l ines f rom the 10 

bot tom you say 

“The ident ical  approach was fol lowed with 

Moyane and SARS.  Bain developed the 

SARS restructur ing plan wi th Moyane which 

Moyane presented to the President  most  

l ikely wi th Bain in at tendance.”  

And then you have referred to Mr Massone’s partner – I  am 

sorry yes partner sel f -assessment form which is AW67 and I  

would l ike to turn to AW67 please which is at  page 420.  

Whi le you looking can you conf i rm that  th is is a procedure 20 

which Bain has in place i .e.  assessment no doubt annual ly or 

perhaps more f requent ly of  partners and as part  of  that  a 

partner would do a sel f -assessment? 

MR WILLIAMS:   That  is correct  Chai r.   So there is  annual  

process where the f i rst  step of  your assessment  is you 
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yoursel f  assess your performance.  Each partner has a set  of  

targets and goals for the year so effect ively you just  assess 

yoursel f  against  those targets then others wi l l  comment and 

ref ine that  assessment.  

ADV FRANKLIN SC:   So let  us look at  Mr Masonne’s 

assessment for December of  2013 and over the page on 

page 421 the second paragraph i t  says the fol lowing:  

“As”  

CHAIRPERSON:   Did you say page 421? 

ADV FRANKLIN SC:   That  is correct  421 second paragraph 10 

start ing as a halo effect .  

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   He says:  

“As a “halo effect”  of  the relat ionship wi th 

Sipho and the role we played in the Phoenix 

Project  we have been involved in preparing a 

high level  outside in “st rategic turnaround” 

document on the SA Revenue Services 

SARS.  The person we prepared the 

document wi th and who pi tched i t  to the SA 20 

President  is most  l ikely going to be 

appointed as Commissioner in the next  few 

weeks/moths and Bain wi l l  be assist ing him 

should he get  the job.   SARS is one of  the 

largest  and highly est imated government  
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agencies and a large Bain cl ient  in the 

previous dispensat ion ( the ‘90 ’s). ”  

Can you please just  elucidate for the Chair  what you 

understand Mr Massone to be conf i rming at  that  point  in t ime 

December of  2013? 

MR WILLIAMS:   So Chair  my understanding of  the reference 

to Sipho f i rst ly that  is Mr Sipho Maseko just  in the context  of  

Phoenix obviously and Mr Massone’s saying to his  bosses 

the benef i t  of  us having bui l t  th is great  relat ionship wi th Mr 

Maseko and having implemented Project  Phoenix was that  i t  10 

led us to th is other new relat ionship wi th SARS. And Chai r  

important ly here and I  know we wi l l  d iscuss the rela t ionship 

between Bain and Mr Moyane later.   Mr Masonne is not  

descr ib ing to his  bosses that  he offered coaching to Mr 

Moyane.  No point  does he actual ly make reference to 

coaching here.   He is saying we developed a strategic 

turnaround document for the South Afr ican Revenue Service.   

He also say this  was developed with Mr Masonne – Mr 

Moyane and that  Mr Moyane pi tched this document to the 

President  presumably to get  the job.   And so in  my mind th is 20 

talks about  one the relat ionship wi th Mr Maseko and the 

benef i t  Bain saw that  into SOE’s and state organs but  also 

this relat ionship wi th Mr Moyane was one where Bain had 

developed a st rategic turnaround document for SARS before 

ei ther Mr Moyane or Bain were at  SARS.  
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CHAIRPERSON:   Now this what he is saying here at  page 

421 is that  – is  he saying that  in effect  on the 6t h of  

December 2013 which is about  what  nine months,  ten months 

before Mr Moyane was appointed Commissioner of  SARS so 

he is al ready saying at  that  t ime 6 December 2013 Mr 

Moyane had already p i tched the document to the President ,  

is that  r ight? 

MR WILLIAMS:   That  is  correct  Chai r.   So this  is even 

ear l ier the emai l  you read ear l ier.  

CHAIRPERSON:   Yes.  10 

MR WILLIAMS:   That  is in February 2014.  

CHAIRPERSON:   Yes.  

ADV FRANKLIN SC:   Bain had some ind icat ion.  

CHAIRPERSON:   Yes.  

MR WILLIAMS:   That  Mr Moyane was going to be 

commissioner.  

CHAIRPERSON:   Yes.  

MR WILLIAMS:   This is even ear l ier.  

CHAIRPERSON:   Ja th is is even ear l ier.   Okay.  

ADV FRANKLIN SC:   Thank you Chai r.    20 

CHAIRPERSON:   And this is – th is is whi le Mr Gordhan was 

st i l l  Minister of  Finance 2013 – ja okay.  

ADV FRANKLIN SC:   Then I  wish to take you to another 

paragraph in which you have drawn conclusions and that  is  

para 82 on page 45.   82 page 45.   There you say:  
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“Though interspersed with some sensible 

analysis what emerges f rom a closer  review 

of  the eleven st rategic planning documents 

descr ibed above is a st rategy to enable 

grand scale state capture a pat tern now wel l  

known to South Afr ica.”  

Is that  a conclus ion to which you ascr ibe and stand? 

MR WILLIAMS:   Chai r  I  do.   On my reading of  those 

documents and those plans as I  descr ibed ear l ier  the 

commission had asked me to offer and this is my opinion.  10 

This is my opinion on reading those documents i t  appears to  

me that  th is was not  just  market ing between Bain and the 

President  that  there was some planning going on – what 

planning was going on i t  was not  planning to improve service 

del ivery at  a  grassroots level  i t  was planning around 

rest ructur ing sectors and state enterpr ises.  

ADV FRANKLIN SC:   What you then do is to set  out  your 

understanding of  the strategy we need not  go through i t  i f  – 

but  I  wish to just  highl ight  the var ious stages that  you have 

ident i f ied.   You say Stage A is create a new macro st ructure 20 

in the target  sector and then you have var ious steps 

underneath that .   Stage B restructure individual  

organisat ions wi thin the macro st ructure and Stage C exert  

control  of  the reshaped economy through cont rol  of  those 

repurposed organisat ions and pursue pr ivate,  f inancia l  
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enr ichment through corrupt  procurement or other means.  

 Now did you see in the plans that  we have ident i f ied 

for  the Chai r  and which you have been through do you see 

elements of  these stages and i f  so can you expand? 

MR WILLIAMS:   Chair  I  absolutely  do.  So I  f i rst ly developed 

obviously there is no document that  states this  plan I  

synthesize i t  f rom reading the documents and plans but  then 

I  went back to  the documents again and said can I  just i fy my 

assessment of  the plans?  And you look at  i t  you – i f  I  go to  

page 47 paragraph 85 of  my document I  look at  Project  10 

Phoenix for example but  can we see this three stage plan in 

Project  Phoenix?  Wel l  Project  Phoenix is about  rest ructur ing 

the ent i re ICT sector wel l  to  me that  Stage A of  my plan.   My 

plan says or my assessment of  the plan says rest ructure the 

ent i re sector f i rst .   Wel l  Bain is  proposing rest ructure the 

ent i re ICT sector.   Stage B of  my plan says rest ructure 

ent i t ies wi thin the macro st ructure.   Wel l  Project  Phoenix 

again Bain talks about creat ing a bank of  the people a 

separate TV company or radio company.   That  is wi thin the 

macro structure rest ructure then.   Then Bain talks about 20 

appoint ing a new CEO and Chai r  of  those companies and 

again we look at  the appointment of  the new CEO and Chair  

of  Telkom. So in my mind i t  is not  perfect  – a perfect  match 

but  you can see e lements of  th is plan at  play in both Project  

Phoenix part icu lar ly around Telkom and then the energy plan 
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which was again lump everything together,  restructure 

Eskom.  The proposal  is new chairman, new CEO and 

Chairman of  Eskom.  So again put  in a l ine management and 

then we look at  the same plan at  SARS.  

ADV FRANKLIN SC:   Thank you then paragraph 87 on page 

47 you have expressed a further view which real ly takes us 

to what the Chai r  what had asked you and i t  is th is.    

“ I f  Bain was genuinely developing ideas to  

improve certain SOE’s or  sectors of  our  

economy I  would expect  that  they would 10 

present  such p lans to  the DG of  the 

appropriate min ist ry or the minister not  to the 

president . ”    

But  just  pausing there i t  appears that  what the Chai r  had 

ra ised wi th you ear l ier is the sent iment that  you have 

recorded here.  

MR WILLIAMS:   That  is correct  Chair.  

ADV FRANKLIN SC:   And then carry ing on wi th para 87.  

“But  there seems to have been a very 

speci f ic benef ic ia l  reason for present ing 20 

these to the President  that  one might  not  

ordinar i ly expect .   I t  is suggested in the 

Phoenix document and the energy sector  

st rategy document that  these projects be 

designated a President ’s Program.”  
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Again that  is a concept which you referred to ear l ier they are 

referred to in those documents and then you cont inue.  

“The sign i f icance of  designat ing a project  in  

th is way is gleaned f rom an emai l  that  

Masonne sent  on 18 May 2014 to a group of  

global  Bain partners af ter his meet ing wi th  

Monwabisi  Kalawe then CEO of  SAA.”  

And then you have quoted f rom Annexure AW76.   Right  I  

th ink that  is sel f -explanatory but  would you perhaps just  

elucidate for the Chai r  you have referred ear l ier  to the 10 

signi f icance of  designated a project  as a President ’s Project  

but  in a word what is the benef i t  of  i t?  

MR WILLIAMS:   I  th ink essent ia l ly i t  just  – i t  removes 

governance and overs ight .   I t  a l lows SOE’s or state organs 

to go di rect  to the President  bypassing what Mr Masonne 

descr ibes as the Ministers discret ionary power to e l iminate 

that  deal  di rect ly wi th the President .  

ADV FRANKLIN SC:   Let  us go to  AW76 page 447.   That  is  

the emai l  which is sent  by Masonne to var ious addressees 

the subject  is SAA and the date is 18 May 2014.  Please look 20 

at  the last  paragraph on page 447.    

“The immediate concern for him which wi l l  maybe 

slow down the process in the next  couple of  weeks is  

the whole government issue – sorry governance 

issue.  Both his board (change/add members modif ied 
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DOA) and even before that  his report ing minister  

(Publ ic Enterpr ises).   I  am told there is  going to  be a 

change and that  they wi l l  t ry  to make this  a 

“President ’s Project “  l ike Telkom so as to el iminate 

the Ministers discret ionary power. ”  

That  is what you referr ing to? 

MR WILLIAMS:   That  is exact ly Chair.   So the context  of  th is 

emai l  was that  Bain had met wi th the SAA CEO to do some 

work there.   The SAA CEO had ra ised concerns and Mr 

Masonne is repor t ing back to h is col leagues saying but  we 10 

wi l l   -  they are working on i t  – I  do not  know who the they is  

but  they are working on making SAA project  a President ’s 

Project  and as you know from our  Telkom experience once 

the President ’s Project  we can ci rcumvent the Ministers 

discret ionary power.   So th is was an effort  -  they  were  no t  

go ing  to  do  th is  a t  SAA.   I t  i s  a lso  present  in  those 

documents  we d iscussed ear l ie r.  

CHAIRPERSON :    O f  course ,  one cont inuous to  wonder  

why they had ident i f ied  there  to  be  a  need to  d ispense w i th  

the  m in i s te rs .   Why i t  was impor tan t  to  them tha t  i t  shou ld  20 

be a  Pres ident ’s  p rog ramme wi thout  a  m in is te r  because I  

wou ld  imag ine  i t  cou ld  be  a  Pres ident ’s  p rog ramme wi th  

the  m in is te r.   Ja ,  I  guess you might  no t  be  ab le  to  say  

anyth ing  about  i t .  

MR WILLIAMS :    I  th ink  i t  i s . . .  Cha i r,  answer  tha t . . .  so  as  
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to  e l im ina te  the  m in is te r ’s  d iscre t ion . . .  

CHAIRPERSON :    Yes,  tha t  i s  what  I  am ta lk ing  about .   

Why i t  was . . . [ in te rvenes]   

MR WILLIAMS :    Why . . . [ in te rvenes]   

CHAIRPERSON :    Why i t  was impor tan t  tha t  the  m in is te r ’s  

power  be  e l im ina ted.   Ja .  

ADV FRANKLIN SC :    Why wou ld  you . . . [ in te rvenes ]   

CHAIRPERSON :    Ja .  

ADV FRANKLIN SC :    Why wou ld  you tha t  m ight  be  

Mr  Wi l l iams?  10 

CHAIRPERSON :    H ’m?  

MR WILLIAMS :    I  go t  no  idea Cha i r.  

CHAIRPERSON :    [ laughs]  

MR WILLIAMS :    A lo t  o f . . .   I  have expressed a  lo t  o f  

op in ion  wh ich  a  l o t  o f  peop le  have sa id  makes me a  ve ry  

bad person a l ready.   So I  am not  go ing  to . . .  on  tha t .  

CHAIRPERSON :    Ja .  

MR WILLIAMS :    . . .a  th ing .  

CHAIRPERSON :    Ja .   No,  no .   Tha t  i s  f ine .  

ADV FRANKLIN SC :    Cou ld  I  take  you out  o f  the  SARS 20 

Bund le  01  jus t  fo r  a  moment?   Cha i r,  I  unders tand you  

wou ld  have the  Ba in  app l i ca t ion  be fore  you wh ich  is  SEQ-

44/2020.  

CHAIRPERSON :    Somebody must  make sure  you have got  

the  bund le .   Somebody must  make sure  Mr  Wi l l iams,  the  
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w i tness,  has go t  the  re levant  bund le .   They are  normal ly  

pu t  beh ind  the  w i tness.   I  th ink  Mr  Wi l l iams has seen o the r  

w i tnesses do ing  tha t .  [ laughs]   Look a t  the  back.  

MR WILLIAMS :    They are  d iscr im inat ing  Cha i r.  

CHAIRPERSON :    Ja . . .   But  you see,  i f  you  put  them fa r  

f rom h im,  i t  i s  go ing  to  take  longer  and de lay  us  whereas i f  

they  are  a l l  c lose  to  h im i t  i s  go ing  to  be  easy.   They w i l l  

b r ing  i t  to  you Mr  Wi l l iams.  

MR WILLIAMS :    [No aud ib le  rep l y ]   

ADV FRANKLIN SC :    Thank you,  Cha i r.   I  th ink  I  sprung  10 

those on the  team,  I  am a f ra id .    

CHAIRPERSON :    No,  tha t  i s  f ine .   What  page is  i t?  

ADV FRANKLIN SC :    So  the  a f f idav i t  tha t  I  w ish  to  re fer  to  

i s  the  a f f idav i t  o f  Mr  Min  wh ich  s ta r ts  a t  SEQ-44/2020,  

page 10.   That  i s  the  beg inn ing  o f  the  a f f idav i t .  

CHAIRPERSON :    Okay.   So . . . [ in te rvenes]   

ADV FRANKLIN SC :    And I  wanted to  take  . . . [ in te rvenes]   

CHAIRPERSON :    Page 10?  

ADV FRANKLIN SC :    I  w ish  to  take  the  w i tness to  page  

50.   You w i l l  see  a t  the  top  o f  the  page.  20 

CHAIRPERSON :    Jus t  hang on one second Mr  Frank l in .  

ADV FRANKLIN SC :    [No aud ib le  rep ly ]   

CHAIRPERSON :    Look ing  a t  the  red  numbers  here ,  i s  tha t  

r igh t?  

ADV FRANKLIN SC :    That  i s  cor rec t .   Top r igh t -hand s ide .  
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CHAIRPERSON :    Ja .   And th is  wou ld  be  page 50?  

ADV FRANKLIN SC :    That  i s  cor rec t .  

CHAIRPERSON :    Which  is  page 41 o f  the  a f f idav i t .  

ADV FRANKLIN SC :    That  i s  cor rec t .  

CHAIRPERSON :    Ja ,  okay a l r i gh t .    

ADV FRANKLIN SC :    I  jus t  w ish  to  d i rec t  the  w i tness ’s  

a t ten t ion  to  wha t  Ba in  have sa id  in  the i r  app l i ca t ion  to  

c ross-examine. . .  

CHAIRPERSON :    H ’m?  

ADV FRANKLIN SC :    A t  89 ,  they say:  10 

“ I t  became c lear  tha t  Mr  Massone had met  w i th  

Mr  Zuma on mul t ip le  occas ions.  

A l though Ba in  was aware  tha t  Mr  Massone had 

met  Mr  Zuma,  we  d id  no t  know the  number  or  

ex ten t  o f  those meet ings. . . ”  

 And then in  90 :  

“Mr  Wi l l iams i s  r i gh t  tha t  Mr  Massone p i t ched  

a  number  o f  ideas to  the  fo rmer  Pres ident ,  

Mr  Zuma. . . ”  

 And the  he  says:  20 

“When I  f i rs t  found these documents  in  

September  2018,  I  descr ibed in  a  le t te r  to  the  

Nugent  Commiss ion  as  ideas fo r  improv ing  the  

we l l -be ing  o f  the  peop le  o f  South  A f r i ca  

whereas Mr  Wi l l iams  descr ibes a  more  s in is te r  
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purpose to  them. . . ”  

 And then ove r  the  page,  s t i l l  i n  paragraph 90,  

what  Mr  Min  says :  

“Cer ta in ly,  there  is  no th ing  in  the  documents  

themse lves tha t  suggests  tha t  they were  

in tended fo r  any cr im ina l  o r  un lawfu l  purpose.  

Mr  Wi l l iams ident i f ies  the  proposa l  fo r  

cent ra l i sed  p rocurement  agency  in  par t i cu la r  

as  ev idence o f  a t tempts  to  he lp  repurpose 

pub l i c  en t i t ies  and to  enab le  s ta te  capture  ( the  10 

so-ca l led  B ig  Scheme) .  

As Mr  Massone  exp la ins  tha t  the  cent ra l  

p rocu rement  agency was based on a  mode l  

opera t ive  in  I ta ly  where  governance supp ly  

cha ins  are  cent ra l i sed  to  take  advantage o f  

economies o f  sca le  and thereby  der ived on 

pr ices .  

Th is  exp lanat ion  is  fa r  removed f rom the  

in ten t ions tha t  Mr  Wi l l iams a t t r ibu tes  to  the  

idea but  I  accep t  tha t  on ly  Mr  Massone can 20 

speak to  th is  d i rec t l y. . . ”  

 Jus t  to  pause there .   I f  I  cou ld  ge t  your  

response.   Essen t ia l l y,  I  unders tand Ba in  th rough Mr  Min  to  

be  say ing  no th ing  un toward  a t  a l l  about  the  se r ies  o f  

meet ings be tween Mr  Massone and the  fo rmer  Pres ident .  
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 And there  is  no th ing  un toward  about  the  content  

o f  any o f  the  p lans and indeed the  one par t i cu la r  re la t ing  

to  the  cent ra l  p rocurement  agency is  s imp ly  based on a  

mode l  wh ich  is  opera ted  in  I ta ly.  

 So a  ben ign  s tance i s  pu t  on  i t  o r  ben ign  s tance 

is  pu t  fo rward .   What  i s  your  response to  tha t?  

MR WILLIAMS :    Cha i r,  i t  seems or  f i rs t ly,  as  I  have sa id ,  

m ine is  an  in te rp re ta t ion  o f  what  I  observed w i th  no  g iven 

in ten t  o ther  than  what  I  observed .   I  –  the  fac t  tha t  th is  

happens in  I ta ly,  fo r  me,  i s  i r re levant  in  th is  contex t .   I  am 10 

not  even sure  what  rea l l y  happens  in  I ta ly  f rom what  I  can 

te l l .   Bu t  the  fac t  tha t  i t  i s  I ta ly,  fo r  me,  i t  i s  comple te ly  

i r re levant  about  whethe r  i t  wou ld  work  here .   I t  is  –  the  

contex t  in  wh ich  i t  i s  happen ing .    

 One.   Who we were  d iscuss ing  th is  w i th .   Two.   

The fac t  tha t  th is  i s  a  se t  o f  d iscuss ions tha t  a re  

happen ing  w i th  our  Pres ident  a f te r  hours ,  beh ind  c losed  

door.   That  means,  i t  i s  no t  in  Mr  Massone ’s  d ia ry  even  

labe l led  “meet ing  w i th  the  Pres ident ” .   I t  i s  ubaba  o r. . .   

That  so r t  o f  –  what  i s  in  h is  d ia ry.    20 

 That  i s  why no  one can te l l  exact ly  whethe r  

these th ings happened o r  no t .   I t  shows a  leve l  o f  

fami l ia r i t y.   The contex t  o f  these meet ings,  the  f requency  

o f  them,  the  na ture  o f  them,  fo r  me says,  you cannot  jus t  

deny ing  exp lanat ion  on  them.    
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 A cent ra l  p rocu rement  agency. . .  they  o f fe r  I ta ly  

as  an  example .   I  th ink  some peop le  m ight  descr ibe  I ta ly  

as  qu i te  a  cor rup t  count ry.   So i t  i s  s t range tha t  tha t  w i l l  be  

the  example  they used.   The fac t  i s ,  there  are  very  few 

count r ies  in  the  wor ld  tha t  cent ra l i se  the i r  p rocurement  

across  government .   I t  makes no sense to  me a t  a l l .    

 So  I  wou ld  re jec t  th is  ben ign  exp lanat ion  o f  i t  

because the  way  i t  i s  descr ibed,  what  i s  t ry ing  to  ach ieve  

in  te rms o f  res t ruc tur ing  and conso l ida t ion ,  the  fac t  tha t  i t  

has  been presented to  the  Pres ident ,  to  me,  i t  i s  no t  10 

ben ign  a t  a l l .  

ADV FRANKLIN SC :    Yes,  thank  you.   I f  we cou ld  go . . .   

You cou ld  perhaps put  tha t  f i l e  to  one s ide  and go back to  

SARS 1 ,  Bund le  1 .   And I  am now go ing  to  take  you to  

var ious p lans wh ich  re la tes  to  SARS spec i f i ca l l y.    

 And i f  I  cou ld  s ta r t  tha t  p rocess by  d i rec t ing  your  

a t ten t ion  to  AW-68,  page 423 wh ich  is  an  emai l  f rom Mr  

Duma Ndlovu to  Mand la  KaNozu lu  and Massone,  da ted  the  

22 n d  o f  May 2014.   The sub jec t  i s ,  Meet ing  w i th  the 

Pr inc ipa l .   I  wou ld  l i ke  to  look  a t  the  second paragraph,  20 

p lease.  

MR WILLIAMS :    [No aud ib le  rep l y ]   

ADV FRANKLIN SC :    Fo l lowing. . .    

“You shou ld  a lso  have the  new 100-days  

document  (The  f ina l  vers ion  tha t  was 
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d iscussed w i th  G len. )  (The one tha t  i s  ready to  

be  p resented next  week.   We shou ld  a lso  

present  whatever  quest ions we s t i l l  have. . . ”  

 Do you know wha t  tha t  i s  a  re ference to?  

MR WILLIAMS :    Cha i rman,  I  th ink  bu t  I  am not  a  hundred 

percent  cer ta in .   There  de f in i te ly  was 100-days document  

p repared fo r  Mr  Tom Moyane and tha t  was labe l led  TM 100-

days bu t  there  were  a l so  o ther  documents  labe l led  100-

days.  

ADV FRANKLIN SC :    A l r igh t .   Wel l ,  then le t  me ra ther  10 

take  you to  the  p lan  i t se l f .  

MR WILLIAMS :    Okay.  

ADV FRANKLIN SC :    P lease tu rn  to  AW-92,  page 492.   

That  i s  indeed a  document  headed TM f i rs t  100-days,  

May 2014.   And I  wou ld  l i ke  to  pause on i t ,  p lease.   As  you  

probab ly  know,  i t  fea tured in  t he  Nugent  Commiss ion  

hear ing  and I  th ink  i t  deserves some a t ten t ion .  

 So p lease wou ld  you exp la in  to  the  Cha i r  your  

unders tand ing  o f  what  the  purpose o f  th is  p lan  was and 

then I  w i l l  d i rec t  your  a t ten t ion  to  cer ta in  pa r ts  o f  i t .  20 

MR WILLIAMS :    So  Cha i r,  i t  i s  fa i r l y  s tandard  fo r  a  new –  

when Ba in  works  fo r  the  new execut ive ,  new CEO and  

us ing  execut ives  a t  a  bus iness to  deve lop ,  what  i s  ca l led  a  

f i rs t  100-days p lan .   I  th ink  Pres ident  a lso  had a  f i rs t  100-

days p lan .    
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 Bu t  i t  i s  the  idea  o f  p repar ing  to  the  ex ten t  you 

can f rom the  outs ide  what  to  expect  in  b road te rms when 

you get  there  and some o f  the  th ings you might  no t  do .   I t  

i s  e f fec t i ve l y  you r  agenda.   You a t tend th is  new job ,  you 

can expect  the  fo l low ing th ings.   Based on Ba in ’s  years  

and years  o f  exper ience,  t yp ica l l y,  these are  th ings new 

execut ive  encoun ter.    

 So  i t  i s  sens i t i s ing  you to  what  you might  expect  

when you get  there .   So tha t  wou ld  be  typ i ca l l y  what  the  

f i rs t  100-days document  wou ld  be .   Cha i r,  you typ ica l l y  10 

on ly  p resent  th is  to  an  execut i ve  when you know he or  she 

has go t  the  job .   Because why e lse  wou ld  you p resent  th is  

100-days p lan  fo r  somebody who has got  the  new job?   

 So aga in . . .  on  the  26 t h  o f  May 2014.   Aga in ,  

months  be fore  Mr  Moyane  is  appo in ted  as  the  

Commiss ioner  o f  SARS.   So aga in  ra is ing  tha t  quest ion  

around when d id  they know and when d id  Mr  Moyane know 

tha t  he  has th is  j ob?  Jus t  the  –  tha t  i s  the  one tha t  sor t  o f  

red  f lag ,  i t  jumps  up is .   Why wou ld  you invest  s ign i f i can t  

t ime w i th  someone,  p resumable ,  when you have no 20 

assurance tha t  he  was go ing  to  ge t  tha t  job?   

 The second comment  jus t  on  th is  document ,  tha t  

some o f  i t  go t  some fa i r l y  s tandard  s tu f f  tha t  you w i l l  

expect  tha t  Ba in  wou ld  share .   But  what  surp r ised me i s  

tha t  in  some p laces the  leve l  o f  spec i f i c  gu idance suggest  
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tha t  th is  was no t  jus t  pure ly  based on the  ou ts ide  in  – 

look ing  f rom the  outs ide  in .    

 I t  suggests  –  and we can ta lk  about  what  those 

might  be .   That  there  m ight  have been some ins igh t  

in fo rmat ion  coming f rom ins ide  SARS out .   And even then,  

Cha i r,  as  an  outs ide  be ing  a  consu l tan t ,  as  I  have sa id ,  

these documents  typ ica l l y  wou ld  be  to  marry  because i t  i s  

based on what  you might  know.    

 Now the  more  spec i f i c  as  you get  as  a  consu l tan t  

wou ld  depend on  how we l l  I  know the  organ isa t ion  you are  10 

go ing  to .   So i f  I  say  I  had been work ing  as  a  consu l tan t ,  

adv is ing  SARS fo r  ten  years ,  I  know SARS.    

 So le t  me te l l  you  Mr  New Commiss ioner  what  

you can expect  because I  know,  I  have been there  fo r  ten  

years .   No one a t  the  Ba in  team had been in  SARS.    

 In  fac t ,  across  A f r i ca  Ba in  had no tax  au tho r i t y  

exper ience.   So on what  g rounds  Ba in  wou ld  deve lop  th is  

ou ts ide  in  exper t i se  to  beg in  to  deve lop  these spec i f i c  

t ypes o f  recommendat ions,  aga in  fo r  me,  ra ise  ano ther  red  

f lag .  20 

ADV FRANKLIN SC :    P lease look a t  page 493  a t  the 

bo t tom o f  the  page on the  r igh t -hand s ide .   Th i s  i s  under  

the  head ing ,  Key  Immedia te  Act ions fo r  D iscuss ion ,  on  the  

le f t -hand s ide  and there  a re  th ree  s teps.    

1 .  Keep the  ba l l  ro l l ing .  
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2 .  Ga in  the  h igher  g round.  

3 .  Take cont ro l .  

 And then on the  r igh t -hand s ide  o f  the  page in  

the  m idd le :    

“Bu i ld  a  hea l thy  sponsorsh ip  sp ine  to  

acce lera te  change and ident i f y  ind iv idua ls  to  

neut ra l i se . . . ”  

 Then on the  r igh t -hand s ide ,  the  second. . .   I  am 

sor ry.   The. . .   Yes,  second bu l le t  po in t :  

“Leverage ex terna l  in f luences. . . ”  10 

 And the  th i rd  one :  

“ Ident i f y  ind i v idua ls  tha t  cou ld  hamper  change  

–  watch  ou ts  –  to  neut ra l i se . . . ”  

 Now tha t  i s  c ryp t ic  bu t  your  unders tand ing  o f  

what  the  sent iment  beh ind  th is  i s?  

MR WILLIAMS :    So  Cha i r,  i f  I  can  ta lk  to  the  s l ide  a t  the  

bo t tom le f t  f i rs t ,  the  one tha t  has t i t led :   Key Immedia te  

Act ions.   That  th i rd  co lumn tha t  says:   Take Cont ro l .    

CHAIRPERSON :    So  are  we s t i l l  a t  493?  

MR WILLIAMS :    That  i s  co r rec t  Cha i r.   Bot tom le f t .  20 

CHAIRPERSON :    Bo t tom le f t .   I  see ,  keep the  ba l l  

ro l l ing . . .  

MR WILLIAMS :    Ga in  h igher  g round and take cont ro l .  

CHAIRPERSON :    Oh,  ja .   Ga in  the  h igh  ground.   And then  

th ree ,  take  cont ro l .   Yes.  
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MR WILLIAMS :    I  jus t  want  to  po in t  ou t  jus t  a  few i tems 

there  under,  Take Cont ro l .   Aga in ,  th is  i s  in  May 2015,  

many months  be fore  Mr  Moyane . . . [ in te rvenes]   

CHAIRPERSON :    [ Ind is t inc t ]   

MR WILLIAMS :    Sor ry?  

CHAIRPERSON :    2014,  i s  i t  no t?  

MR WILLIAMS :    Ja .  

CHAIRPERSON :    I t  i s  May 2014?  

MR WILLIAMS :    May 2014.  

CHAIRPERSON :    S lash 2015.  10 

MR WILLIAMS :    Apo log ies .  

CHAIRPERSON :    H ’m,  h ’m.  

MR WILLIAMS :    I t  i s  May 2014,  many months  be fore  

Mr  Monyane is  meant ,  even to  be  announced,  to  be  the  

Commiss ioner.   From the  outs ide ,  supposed ly,  Ba in  i s  ab le  

to  te l l  Mr  Moyane  the  very  las t  po in t :  

“H i ,  your  new ass is tan t . . . ”  

 I f  you  f rom the  outs ide  –  f rom the  outs ide  

look ing  in ,  how wou ld  he  even poss ib le  th ink  o f  do ing  tha t ,  

suggest ing  tha t?   The po in t  above tha t :  20 

“Set  up  a  Transfo rmat ion  Programme o f f i ce . . . ”  

 Four  months  be fo re  he  even got  the  job . . .  you do  

not  even know you are  go ing  to  ge t  the  job  bu t  we th ink  he  

shou ld  be  se t t ing  up  a  Transformat ion  Programme o f f i ce .   

Th is  ta lks  about  in ten t  o f  a l ready hav ing  a  Transfo rmat ion  
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and Rest ruc tur ing  Programme.   The  po in t  above tha t :  

“Assess key ro les  to  in t roduce new peop le . . . ”  

 I  th ink  tha t  i s  a  sens ib le  po in t .   Two po in t  above  

tha t :  

“Launch a  fo rens i c  invest iga t ion . . . ”  

 Aga in ,  Cha i r,  Ba in  wou ld  c la im tha t  they  

deve loped these  documents  f rom pub l ic  in fo rmat ion .   On 

what  g rounds. . .  in  May 2014  do you te l l  the  new 

Commiss ioner  o r  the  supposed ly  Commiss ioner  to  launch a  

fo rens ic  invest iga t ion?  10 

CHAIRPERSON :    What  i s  your  unders tand ing  o f  who they 

are  re fer r i ng  to  when they say:   H i re  a  new ass is tan t .   They  

cannot  be  rea l l y  ta lk ing  about  a  PA here .  

MR WILLIAMS :    I t  m igh t  be  a  PA,  Cha i r.   I t  m igh t  be . . .   

Wel l  . . . [ in te rvenes]   

CHAIRPERSON :    Why wou ld  they be  bothe r ing  about  

[ laughs]  who the  PA – what  PA he wou ld  have?  Tha t  i s  why 

I  am jus t  ask ing  bu t  i t  may we l l  emphas ise  the  po in t  you  

make,  the  k ind  o f  de ta i l  they  m ight  have had about  th ings  

tha t  a re  –  one wou ld  expect  on ly  peop le  ins ide  SARS to  20 

know.   But  i f  they  were  ta lk ing  about  h i re  a  new Ass is tan t  

Commiss ioner,  I  cou ld  k ind  o f  unders tand.  

MR WILLIAMS :    Ja .  

CHAIRPERSON :    To  say:   We th ink  you do not  have in  th is  

s t ruc ture ,  in  the  organ isa t ion .   Maybe there  is  no  p rov i s ion  
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fo r  an  Ass i s tan t  Commiss ioner,  Deputy  Commiss ioner.  

MR WILLIAMS :    Yes.  

CHAIRPERSON :    You w i l l  need  to have a  deputy  fo r  

ass is tan t .   Then I  wou ld  unders tand but  i f  they  are  ta lk ing  

about  a  PA,  th is  seems. . .  

MR WILLIAMS :    I  th ink  they are  ta lk ing  about  a  PA,  Cha i r.  

CHAIRPERSON :    [ laughs]  

MR WILLIAMS :    I  rea l l y  th ink  they  are  ta l k ing  abou t  a  PA.   

And I  th ink . . .  quest ion  to  ask  Ba in  when they do  come and 

tes t i f y.   The –  and we w i l l  p robab ly  ge t  to  i t  la te r  bu t  i t  i s  10 

obv ious I  am po in t ing  ou t  the  fac t  tha t  i t  i s  absurd  tha t  

f rom the  outse t  you cou ld  know these th ings wh ich  must  

p rove tha t  they had someone ins ide  SARS feed ing  them 

in format ion .    

CHAIRPERSON :    Ja .   I  mean,  i f  they  a re  ta lk ing  about  a  

PA,  i t  jus t  seems tha t  they were  rea l l y  go ing  to  –  lo ts  o f  

de ta i l s .   Mr  Frank l in .  

ADV FRANKLIN SC :    Yes,  thank you.   I f  I  cou ld  jus t  d i rec t  

your  a t ten t ion  to  the  r igh t -hand  s ide  where ,  as  I  have 

shown you,  the  p lan  says:  20 

“ Ident i f y  ind i v idua ls  to  neut ra l i se . . . ”  

 Cou ld  I  ask  you?  I s  tha t  a  te rm tha t  you are  

fami l ia r  w i th  in  management  consu l t ing  when enter ing  a  

new organ isa t ion  tha t  you ta rge t  ind iv idua ls  to  neut ra l i se?  

MR WILLIAMS :    Cha i r,  i t  i s  a  te rm I  have never  –  I  wou ld  
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never  use.   I  have never  had used in  bus iness or  in  

consu l t ing  the  idea o f  neut ra l i s i ng  someone.   I  have seen 

Ba in ’s  exp lanat ion  fo r  th i s  wh ich  is  the  idea o f  tak ing  

peop le  who are  de t rac tors ,  peop le  who might  no t  suppor t  

your  p lan  and tu rn  them in to  peop le  who might  no t  suppor t  

you but  they are  neut ra l  towards you.    

CHAIRPERSON :    [ laughs]   Ja .   Okay.    

MR WILLIAMS :    Bu t  th is  i s  a  language tha t  in  a l l  my years  

a t  Ba in ,  a l l  my years  o f  consu l t ing ,  a l l  my years  fo r  us ing  

these approaches to  th ink ing  about  your  team.   I  have 10 

never  used. . .  to  neut ra l i se  someone.    

CHAIRPERSON :    What  e lse  . . . [ in te rvenes]   

MR WILLIAMS :    S im i la r  . . . [ in te rvenes]   

CHAIRPERSON :    . . .  tha t  peop le  to  keep your  eye  –  keep 

your  eyes on  or  what?   To  say,  watch  them out .   Ident i f y  

those a t  you mus t  watch  ou t .   Ident i f y  those tha t  you must  

neut ra l i se .   I s  tha t  your  sense o f  what  i t  i s?  

MR WILLIAMS :    Exact ly,  Cha i r.  

CHAIRPERSON :    Ja ,  okay.  

MR WILLIAMS :    So ,  aga in ,  as  a  Management  Consu l tan t ,  20 

go ing  in to  an  organ isa t ion  and to  b r ing  about  change is  

o f ten  hard  and there  is  res is tance.   And so  th is  i s  to  be  a  

k ind  o f  conversa t ion  I  wou ld  have w i th  the  CEO for  say ing :   

Look,  there  a re  go ing  to  be  some peop le  who is  go ing  to  

res i s t  th is  change .    
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 You might  jus t  want  to  keep th i s  in  m ind and 

then we ta l k  how we can dea l  w i th  tha t  res is tance.   I t  i s  the  

language tha t  fo r  me is  so  aggress ive  because I  wou ld  

never  say we shou ld  f ind  those  peop le  and neut ra l i se  

them.   I  unders tand what  the i r  react ion  or  the i r  res i s tance  

might  be  and f ind  ways o f  then address ing  them.  

CHAIRPERSON :    Okay.    

ADV FRANKLIN SC :    I  wou ld  l i ke  you then –  the  next  p lan  

I  w ish  to  ident i f y  i s  AW-100,  page  154.   That  i s  known as 

SARS-2.0  and i t  is  da ted  August  o f  2014.   I  take  i t  tha t  you  10 

had occas ion  to  cons ide r  th is  p lan?  And cou ld  I  ask  you to  

desc r ibe  what  i t  is  and what  i t  says?  

MR WILLIAMS :    So  Cha i r,  th is  I  read as  a  l eve l  lower  in  

te rms o f  de ta i l  now.   Now we a re  say ing :   Okay,  you got  

th is  job .   What  you have to  go  and do when you get  in  

there?  What  i s  t he  rea l  agenda?  And i f  we tu rn  t he  page 

to  page 535,  the  Execut ive  Summary,  the  th i rd  po in t .   I t  

says :  

“ In  o rder  to  t ransform SARS. . . ”  

 And a l ready as  i f  tha t  i s  a  fo regone conc lus ion  20 

but :  

“ In  o rder  to  t rans form SARS in to  th is  e leva ted  

revenue and customs agency,  the  government  

w i l l  have to  run  a  pro found s t ra tegy re f resh 

and focus on  execut ion  to  reach  SARS’ fu l l  
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po ten t ia l . . . ”  

 And Cha i r,  tha t  language o f  p ro found s t ra tegy 

re f resh is  aga in  l anguage I  wou ld  never  use w i th  regard  to 

a  bus iness.   A pro found s t ra tegy re f resh suggests  tha t  the  

company is  so  dys funct iona l  o r  the  organ isa t ion  is  so 

dys funct iona l ,  you need to  p ro found the  redo every th ing  

f rom top  to  bo t tom.    

 And Cha i r  there  can be no one who wou ld  

desc r ibe  SARS in  tha t  as  a  dys funct iona l  o rgan isa t ion  

need ing  a  pro found s t ra tegy re f resh.   And so  the  premise  10 

f rom th is  document  i s :   Okay,  we have got  to  t ransform 

SARS.    

 That  i s  what  i s  dec ided a l ready.   I t  i s  a l ready 

ta lk ing  about  se t  up  a  t ransformat ion  o f f i ce ,  you know,  

t ransform SARS and th is  p ro found s t ra tegy re f resh.   I t  i s  

aga in  even before  Mr  Moyane even gets  to  SARS.  

ADV FRANKLIN SC :    Yes.   And jus t  fo r  comple teness.   I  

th ink  tha t  tha t  i s  the  po in t  you have made in  paragraph  

116,  page 59 o f  your  a f f idav i t  where  you sa id ,  the  2 .0  in  

the  t i t le  SARS-2.0  ta lks  to  the  in t roduct ion  o f  new 20 

techno logy products  where  . . . [ in te rvenes]   

CHAIRPERSON :    I  m issed the  page Mr  Frank l in .  

ADV FRANKLIN SC :    Sor ry,  Cha i r.   I t  i s  para  116,  page 

59.  

CHAIRPERSON :    Okay.   Thank you.  
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ADV FRANKLIN SC :    And perhaps I  can take  you to  the  

second sentence.  

“The. . .  was c lea r  even befo re  Moyane and 

Ba in  ar r i ved a t  SARS tha t  they wou ld  no t . . .  

mere ly  updat ing  the  wor ld  c lass  organ isa t ion  

tha t  ex is ted  bu t  c rea t ing  someth ing  d i f fe ren t .  

That  i s  exact l y  why Ba in  wou ld  ca l l  fo r  a  

“p ro found s t ra tegy re f resh”  wh ich  in  the  SARS-

2.0  what  has to  be  done document .  

Words I  have never  seen a  management  10 

consu l t ing  f i rm used because  o f  i t s  fa r  

reach ing  imp l ica t ions.  

Recommending a  “p ro found s t ra tegy re f resh ”  

to  any organ isa t ion  suggests  tha t  i t  i s  

comple te l y  dys funct iona l  and  needs a  

comple te  overhau l  o f  v is ion ,  m iss ion ,  s t ra teg i c  

p lans and opera t ions inc lud ing  organ isa t ion  

s t ruc ture .  

One wou ld  be  hard  p ressed  to  f ind  any 

knowledgab ly  person who can jus t i f y  the  c la im 20 

tha t  th is  i s  wha t  SARS needed,  ye t  th is  i s  

exact ly  what  Ba in  se t  ou t  to  do  as  re f lec ted  in  

the  SARS-2.0  document . . . ”  

 I  take  i t  you conf i rm tha t  tha t . . .  

MR WILLIAMS :    That  i s  cor rec t  Cha i r.   And th is  fa lse  
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sense (? )  o f  u rgency tha t  the  s tu f f  must  be  done.  

ADV FRANKLIN SC :    Then the  –  I  hope the  las t  p lan  or  

mode l  tha t  I  have to  show you  is  AW-97 a t  page 511.   

There  is  a  cover ing  emai l  a t  page 512 dated the  

30 t h  o f  October  2018.   Th is  seems to  suggest  tha t  the  

document  was produced dur ing  the  Ba in  Invest iga t ion .   I s  

tha t  cor rec t?  

MR WILLIAMS :    That  i s  co r rec t  Cha i r.  

ADV FRANKLIN SC :    And p lease  look a t  page 513.   Th is  

i s  da ted  August  o f  2014 and i t  i s  a  rev iew o f  SARS 10 

Opera t ing  Mode l  and S t ruc ture .   A l r igh t .   Cou ld  I  then take  

you to  the  propos i t ion  wh ich  you have e luded to  be fore  tha t  

the  ve rs ion  pu t  up  by  Ba in  and o the rs  i s  tha t :   Yes,  

Mr  Moyane was engaged w i th  Ba in  to  a  greate r  o r  lesser  

ex ten t  be fore  he  was appo in ted  as  SARS Commiss ioner  bu t  

th is  was s imp ly  CEO coach ing  as  Ba in  normal ly  o f fe rs  to  

peop le  in  h is  pos i t ion .   In  your  exper ience what  we have  

seen,  i s  th is  t yp ica l  o f  CEO coach ing  wh ich  Ba in  o f fe rs  to  

peop le?  

MR WILLIAMS :    Cha i r,  I  th ink  th is  –  what  ac tua l l y  happen,  20 

in  a  way,  represents  what  t yp ica l l y  happens a t  CEO 

coach ing .   I  th ink  the  leve l  o f  de ta i l  tha t  i s  p resented in  

these p lans,  who  these p lans were  presented to  i .e .  the  

Pres ident .   Even the  fac t  tha t  Mr  Massone never  descr ibes 

them in  h is  in te rna l  emai ls  o r  in  h is  assessment .   He never  



23 MARCH 2021 – DAY 366 
 

Page 212 of 362 
 

desc r ibes the  CEO coach ing .   He desc r ibes h is  in te rac t ion  

as  deve lop ing  a  h igh - leve l  s t ra teg ic  p lan .   So fo r  me th is  

depar ts  qu i te  s ign i f i can t ly  f rom what  I  wou ld  expect  to  see 

f rom CEO coach ing .    

ADV FRANKLIN SC :    Cou ld  I  take  you to  your  a f f idav i t  a t  

page 55?  

MR WILLIAMS :    Sor ry  to  in te r rup t  you.   We d id  no t  

ment ion  how Ba in  go t  th is  document .   Perhaps 

. . . [ in te rvenes]   

ADV FRANKLIN SC :    You want  to  go  back to  wh ich  10 

document?  

MR WILLIAMS :    So . . . [ in te rvenes]   

CHAIRPERSON :    I s  i t  page 514?  

ADV FRANKLIN SC :    Page . . . [ in te rvenes]   

CHAIRPERSON :    Page 513?  

ADV FRANKLIN SC :    That  i s  cor rec t  Cha i r.  

CHAIRPERSON :    Okay.  

MR WILLIAMS :    [ Ind is t inc t ]   

ADV FRANKLIN SC :    Yes,  p lease go back to  i t  and 

exp la in .  20 

MR WILLIAMS :    So  the  emai l  on  page 512 is  an  emai l  tha t  

emanates  f rom the  Ba in ’s  invest iga t ion  and i t  exp la ins  how 

–  i t  exp la ins  the  au thor  o f  th is  document  and i t  exp la ins  

tha t  the  au thor  o f  th is  document  i s  Jonas Makwakwa who is  

a  Sen io r  Execut ive  a t  SARS.    
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 So  aga in ,  th is  thes is  o f  p re -empt ing  res t ruc tur ing  

o f  SARS,  th is  i s  Mr  Makwakwa br ing ing  a  document  to  Ba in  

be fore  Mr  Moyane is  the  Commiss ioner  and the  document  

i s  d iscuss ing  SARS Opera t ing  and  Mode l l ing  S t ruc ture .    

 Aga in ,  in  my v iew Cha i r,  i t  i s  address ing  tha t  

what  was happen ing  was not  jus t  th is  ou ts ide  in  tha t  Ba in 

was produc ing .   I t  was ge t t ing  in fo rmat ion  f rom 

Mr  Makwakwa and pe rhaps o thers  in fo rming th is  p lan  and  

tha t  i s  poss ib le  why you might  iden t i f y  the  PA needed to  be  

rep laced.     10 

ADV FRANKLIN SC :    Yes,  thank you.   A l r igh t .   So the  f ina l  

conc lus ions wh ich  you make in  your  a f f idav i t  on  the  no t ion  

tha t  th is  was CEO coach ing  a re  in  paragraphs 107 to  111 

on pages 55 to  57  o f  the  a f f idav i t .   In  para  107,  you  exp la in  

what  wou ld  typ i ca l l y  be  CEO coach ing .   I s  tha t  cor rec t?  

MR WILLIAMS :    That  i s  cor rec t  Cha i r.   And I  make  a  po in t  

there  tha t  CEO coach ing  is  a  b ig  investment  on  the  

management  consu l tan t ’s  par t .   Typ ica l l y  th is  –  log ica l l y  

you wou ld  say you wou ld  make tha t  leve l  o f  investment  i f  i t  

i s  a  re la t ionsh ip  you a l ready have ,  bu t  Ba in  d id  no t  have a  20 

re la t ionsh ip  w i th  Mr  Moyane or  i t  i s  where  you have got  

exper t i se  about  the  company they  are  go ing  to  o r  Ba in  d id  

no t  have tha t  exper t i se  o r  i t  i s  when you have got  

assu rance tha t  the  person you are  prov id ing  the  CEO 

coach ing  to  i s  ac tua l l y  go ing  to  ge t  tha t  job  aga in  po in t ing  
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to  th is  fac t  tha t  there  seemed to  have been common 

knowledge amongst  some a t  Ba in  tha t  Mr  Moyane was  

go ing  to  ge t  the  Commiss ioner  job  a t  SARS.  

ADV FRANKLIN SC:    And then in  parag raph 108 you say 

the  fo l low ing:  

“The f i r s t  ind ica t ion  tha t  what  Ba in  was do ing  w i th  

Mr  Moyane was not  mere  coach ing  s tems f rom an 

emai l  Massone sends to  super io r  [ ind is t inc t ]  00 .45  

on 18 January  2014 about  how they in tend us ing  

coach ing  in  South  A f r i ca . ”  10 

That  i s  AW90.   You say:  

“What  Massone  wr i tes  i s  no t  a  desc r ip t ion  o f  

coach ing  a t  a l l  bu t  deve lop ing  a  h igh  leve l  s t ra tegy  

p lan  w i th  the  expecta t ion  tha t  i f  th is  p lan  is  

approved and the  sen io r  execut ive  ge ts  the  job  Ba in  

w i l l  most  l i ke ly  be  h i red  to  work  w i th  the  CEO in  i t s  

de ta i l ing  and imp lementa t ion . ”  

I s  tha t  cor rec t?  

MR WILLIAMS:    That  i s  co r rec t ,  Cha i r.   And I  th ink  th is  

re fe rence was sor t  o f  –  i t  was not  –  i t  was a  broader  20 

re ference o f  Mr  Massone exp la in ing  h i s  s t ra tegy to  h is  

boss,  he  was say ing  I  am go ing  to  go  and engage w i th  

peop le  under  th is  umbre l la  o f  CEO coach ing  but  rea l l y  i t  i s  

go ing  to  be  about  deve lop ing  a  h igh  leve l  s t ra tegy p lan  and  

so  we he lp  h im get  th is  job  and so  he  w i l l  h i re  us  –  we ta l k  
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about  pub l i c  sec tor  aga in ,  i t  i s  no t  how procurement  shou ld  

be  work ing .  

ADV FRANKLIN SC:    R igh t ,  cou ld  I  p lease jus t  re fe r  you 

to  a  coup le  o f  emai ls  wh ich  re la te  to  the  ques t ion  o f  

whethe r  Ba in  was aware  tha t  Moyane wou ld  be  appo in ted  

before  th is  announcement  was made.   Cou ld  I  th ink  ask  

you p lease to  look  a t  AW67.  

ADV MPOFU SC:   Chai r… 

ADV FRANKLIN SC:    I  see  my learned f r iend Mr  Mpofu  is  

here .  10 

CHAIRPERSON :    Ja ,  no  –  oh ,  Mr  Mpofu ,  do  you want  to  

in te r rup t?  

ADV MPOFU SC:   Chai rpe rson,  yes ,  I  wanted to  ob jec t  to  

someth ing  tha t  was put  to  the  w i tness.  

CHAIRPERSON :    What  i s  tha t?  

ADV MPOFU SC:    I t  i s  the  proposa l  tha t  my c l ien t ,  Mr  

Moyane ’s  CEO –  ra the r  tha t  the  vers ions tha t  were  pu t  

were  on ly  tha t  he  underwent  CEO coach ing  because las t  

week we put  a  d i f fe ren t  vers ion  wh ich  has no t  been put  to  

the  w i tness.  20 

CHAIRPERSON :    Oh,  I  th ink  he  is  ta lk ing  about  what  Ba in  

i s  say ing .  

ADV MPOFU SC:    No,  he  sa id  what  was put  by  o the r  

peop le .  

CHAIRPERSON :    Oh.  
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ADV MPOFU SC:    Yes,  tha t  i s  what  he  sa id .  

CHAIRPERSON :    Okay,  Mr  Frank l in?  

ADV FRANKLIN SC:    I  am not  su re  I  sa id  tha t .  

CHAIRPERSON :    Ja .  

ADV MPOFU SC:    Wel l ,  we can  p lay  the  record ,  tha t  i s  

exact ly  what  he  sa id .   I  came f rom the  back because o f  

tha t .  

CHAIRPERSON :    Wel l ,  he  can ment ion  what  he  in tended  

to  say i f  tha t  i s  no t  what  he  in tended to  say.  

ADV FRANKLIN SC:    Yes.   What  I  in tended to  say to  the  10 

w i tness was tha t  the  vers ion  tha t  has been put  up  Ba in  i s  

tha t  the  in te rac t ions be tween Mr  Moyane and Ba in  were  an  

example  o f  CEO coach ing  and I  asked the  w i tness  to  dea l  

w i th  tha t .  

ADV MPOFU SC:    Cha i rpe rson,  tha t  i s  no t  …[ in te rvenes]  

CHAIRPERSON :    I t  may be tha t  what  you say he  sa id  i s  

what  he  sa id .  

ADV MPOFU SC:     No,  i t  i s  no t  maybe,  i t  i s .   I  heard  i t ,  

Cha i r.  

CHAIRPERSON :    Yes,  ja .  20 

ADV MPOFU SC:   You can p lay  the  record  i f  the re  i s  a  

d ispute ,  ja .  

CHAIRPERSON :    No,  no  –  yes,  bu t  i f  you  d id  no t  in tend to 

say tha t ,  he  has  now put  i t  on  record  to  say tha t  i s  no t  

what  he  in tended to  say.  
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ADV MPOFU SC:    No,  bu t  Cha i rperson,  I  do  no t  th ink  tha t  

shou ld  be  a l lowed.   You cannot  …[ in tervenes]  

CHAIRPERSON :    No,  no ,  when you speak somet imes you  

th ink  you have sa id  a  cer ta in  t h ing  bu t  you have sa id  

someth ing  e lse  and peop le  who a re  l i s ten ing  hear  tha t  you 

sa id  someth ing  e l se .  

ADV MPOFU SC:    Yes.  

CHAIRPERSON :    And then when  somebody d raws  tha t  to  

your  a t ten t ion  you say oh  no,  I  meant  to  say th is .   So I  

wou ld  th ink  tha t  i f  somebody says  look,  I  am sor ry,  th is  is  10 

what  I  meant  to  say,  tha t  shou ld  co r rec t  i t .  

ADV MPOFU SC:    No,  Cha i r,  i f  we were  no t  he re  to  hear  

tha t  Mr  Moyane ’s  vers ion  is  be ing  mis represented then 

what  wou ld  happen?  

CHAIRPERSON :    Ja  …[ in tervenes]  

ADV MPOFU SC:    Obv ious ly  we respect  to  what  i t  i s  tha t  

was sa id ,  no t  what  you thought  he  was say ing .  

CHAIRPERSON :    Ja .   No,  no ,  no ,  I  th ink  we shou ld  leave 

i t  as  th is  because  Mr  Frank l in  says  he  d id  no t  in tend  to  say 

tha t ,  he  in tended  to  say someth ing  e lse  bu t  i f  you  wou ld 20 

l i ke  to  p lace  on  someth ing  on  record  in  regard  to  tha t  

…[ in tervenes]  

ADV MPOFU SC:     I  wou ld .  

CHAIRPERSON :    Ja ,  we can –  maybe i f  we can do –  you  

can do so  when we s tar t  –  no ,  no ,  maybe you shou ld  do  i t  
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now.  

ADV MPOFU SC:    I  can  do i t  now.  

CHAIRPERSON :    Because tha t  o ther  mat te r  w i l l  be  

another  mat te r.   Okay,  jus t  p lace  on reco rd  what  you want  

to  p lace  on reco rd .   I f  you  ab le  to  do  i t  f rom the re ,  tha t  

m ight  be  more  conven ien t .  

ADV MPOFU SC:    Yes,  I  can,  Cha i r.  

CHAIRPERSON :    Ja ,  ja .  

ADV MPOFU SC:    Chai rperson,  I  want  to  p lace  on  record  

tha t  cont rary  to  what  was put  to  the  w i tness on… 10 

CHAIRPERSON :    For  the  record  I  jus t  say  because I  do  

no t  th ink  you were  he re  when we s tar ted ,  tha t  Mr  Mpofu  i s  

counse l  fo r  Mr  Moyane.   Okay.  

ADV MPOFU SC:    That  i s  cor rec t ,  Cha i r.   On the  3  March  

2021 we submi t ted  to  th is  Commiss ion  and a f f idav i t  o f  Mr  

Moyane wh ich  was a  react ion  to  s ta tements  made by  

var ious persons l i s ted  a t  4 .1  o f  tha t  a f f idav i t  as  Mr  Prav in  

Gordhan,  Mr  V lok  Symington,  Mr  Johann van Loggerenberg  

and Mr  A tho l  Wi l l iams wh ich  are  the  a f f idav i t s  tha t  –  so  I  

w i l l  no t  dea l  w i th  the  o ther  peop le .  20 

CHAIRPERSON :    Ja .  

ADV MPOFU SC:    That  par t  tha t  i s  f rom page 18,  i t  dea ls  

w i th  the  ev idence  o f  A tho l  Wi l l iams.   Then I  w i l l  j ump a  lo t  

o f  what  i s  sa id .   We say in  paragraph 65 tha t  –  we 

summar ise  the  ve rs ion ,  tha t  you know,  Cha i r,  then we say:  
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“ I t  i s  no t  c lear  how a l l  o f  the  above,  i f  t rue ,  

t rans la tes  in to  my persona l  invo l vement  in  o r  

knowledge o f  s ta te  capture  or  even the  captu re  o f  

SARS and i f  so ,  fo r  what  un lawfu l  purpose. ”  

And then the  spec i f i c  passage,  Cha i r,  wh ich  dea ls  w i th  

…[ in tervenes]  

CHAIRPERSON :    Wi th  coach ing .  

ADV MPOFU SC:    CEO coach ing ,  yes .  

CHAIRPERSON :    Ja .  

ADV MPOFU SC:     You w i l l  f ind  tha t  a t  pa ragraphs  –  okay,  10 

there  is  a  b i t  o f  h is to ry  wh ich  I  do  no t  need to  go  th rough.  

CHAIRPERSON :    Ja .  

ADV MPOFU SC:    Which is  paragraph 66,  67 .   I  th ink  I  w i l l  

s ta r t  a t  66 .6 ,  Cha i r,  I  w i l l  no t  be  long.  

CHAIRPERSON :    Ja ,  okay.  

ADV MPOFU SC:     I t  says  tha t :  

“Dur ing  a  fo l low up v is i t  to  the  Pres ident  to  d iscuss 

the  mat te r  I  happened to  f ind  h im…” 

Mr  Massone.  

“…in  a  mat te r  w i th  the  Cha i rman and CEO of  Te lkom 20 

in  the  presence o f  the  manag ing  d i rec tor  o f  Ba in  

who in t roduced h imse l f  as  a  Mr  Massone.   He  

in fo rmed me tha t  he  was ass i s t ing  Te lkom in  

s t ra tegy w i th  g reat  resu l ts .   I  took  h is  bus iness card  

or  we exchanged te lephone numbers .   A l l  th is  
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happened in  the  wa i t ing  area wh i le  I  was wa i t ing  my  

tu rn  to  go  ins ide .   On a  subsequent  da te  and a f te r  

do ing  my own research  on h is  company I  contac ted  

the  gent leman and in fo rmed h im conf ident ia l l y  tha t  I  

was earmarked to  po ten t ia l l y  take  up the  pos i t ion  o f  

SARS Commiss ioner  i f  the  Pres ident  was to  se rve  a  

second te rm,  as  exp la ined above.   He in  tu rn  

in fo rmed me tha t  …[ in tervenes]  

CHAIRPERSON :    I  thought ,  Mr  Mpofu ,  you were  go ing  to  

say someth ing  l i ke  you want  to  p lace  on record  tha t  fo r  10 

example  your  c l ien t  was not  g i ven CEO coach ing  or  

someth ing  l i ke  tha t .  

ADV MPOFU SC:    Yes,  tha t  i s  exact ly  where  I  am,  Mr  

Cha i r.  

CHAIRPERSON :    Yes,  ja .  

ADV MPOFU SC:    Sorry,  maybe I  gave you too  much 

background.  

CHAIRPERSON :    Yes.  

ADV MPOFU SC:    But  tha t  i s  where  I  am go ing ,  Cha i r.  

CHAIRPERSON :    Yes,  ja .  20 

ADV MPOFU SC:    I t  says ,  okay:  

“He in  tu rn  in fo rmed me about  a  p rogramme o f  CEO 

coach ing…”  

Which  is  what  the  Cha i r  i s  ta lk ing  about .  

“…in  wh ich  I  exp ressed an in te res t  to  undergo as  I  
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was in  any event  do ing  ex tens ive  research  on the  

work ings o f  SARS,  l i ke  some o f  the  prev ious  

appo in tees,  inc lud ing  Mr  Gordhan and a l though I  

fe l t  we l l -qua l i f ied  fo r  the  pos i t ion ,  I  d id  no t  have  

any exper ience in  taxa t ion  bu t  I  was a  genera l i s t  

manager  o r  a  sen ior  execut ive  in  the  pub l i c  sec tor. ”  

Th is  i s  the  impor tan t  par t ,  Cha i r :  

“ Indeed we embarked on the  agree low key 

prepara t ion  and coach ing  cover ing  genera l  CEO o r  

leadersh ip  t ra in ing  bu t  a lso  obv ious l y  ta rge ted  10 

towards my fo r thcoming potent ia l  post ing  a t  SARS. ”  

That  i s  the  po in t  I  am mak ing ,  Cha i r.   So there  is  a  vers ion  

be fore  th is  Commiss ion  tha t  exp la ins  tha t  the  CEO 

coach ing  went  fu r ther  than no rma l  CEO coach ing  , le t  us 

assume there  i s  such a  th ing  and  a lso  inc luded the  fac t  

tha t  there  was a  po tent ia l  o f  Mr  Moyane go ing  to  SARS.  

CHAIRPERSON :    Okay.  

ADV MPOFU SC:    And I  th ink  i t  i s  un fa i r  to  pu t  the  

cont rary.  

CHAIRPERSON :    Okay.   Mr  Frank l in ,  I  do  no t  know i f  you 20 

want  to  say anyth ing  or  jus t  p roceed.  

ADV FRANKLIN SC:    No,  I  am s l igh t ly  myst i f ied  by  the  

ambi t  o f  the  ob jec t ion .  

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    I  was dea l ing  w i th  Ba in  and what  
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Ba in  had sa id .  

CHAIRPERSON :    Ja .   Okay,  no t  tha t  …[ in tervenes]  

ADV FRANKLIN SC:    I  do  no t  reca l l  t ry ing  to  pu t  a  vers ion  

bu t  i f  I  d id ,  I  was not  in tend ing  to  and I  w i l l  c la r i f y  tha t .    

CHAIRPERSON :    Okay,  a l r igh t .  

ADV FRANKLIN SC:    The vers ion  tha t  Mr  Moyane  puts  up  

is  c lear l y  in  h is  a f f idav i t  and in  due course ,  i f  necessary,  I  

w i l l  ask  the  w i tness to  comment  on  tha t .  

CHAIRPERSON :    Ja ,  okay.  

ADV FRANKLIN SC:    So  tha t  rea l l y  i s  a l l  I  need to  say.  10 

CHAIRPERSON :    Okay,  I  th ink  le t  us  leave i t  a t  tha t ,  Mr  

Mpofu .  

ADV MPOFU SC:    Wel l ,  Cha i r,  I  am sor ry,  I  cannot  leave i t  

a t  tha t .   I f  Mr  Frank l in  d id  no t  say  what  he  sa id  

inadver ten t ly  then he must  say  so .   I f  he  d id  then he must  

re t rac t ,  he  cannot  be  myst i f ied .  

CHAIRPERSON :    Wel l ,  he  has sa id  he  d id  no t  in tend to  

say tha t ,  Mr  Mpofu .  

ADV MPOFU SC:    Wel l ,  then he must  re t rac t  those words.  

CHAIRPERSON :    Mr  Frank l in?  20 

ADV FRANKLIN SC:    I  th ink  I  have made myse l f  c lea r.  

CHAIRPERSON :    Ja .  

ADV FRANKLIN SC:    My lea rned  f r iend has ar r i ved,  I  was  

not  even aware  he  was here .  

CHAIRPERSON :    Ja .  
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ADV FRANKLIN SC:    And he made an ob jec t ion  

…[ in tervenes]  

CHAIRPERSON :    Ja ,  no ,  we a re  go ing  to  p roceed.  

ADV FRANKLIN SC:    Yes,  thank you.  

CHAIRPERSON :    P roceed,  Mr  Frank l in .  

ADV FRANKLIN SC:    Thank you .   Cha i r,  I  see  tha t  i t  is  

now near ly  f i ve  o ’c lock  and as  you know,  the  programme 

ca l l s  fo r  the  –  a  cont inuat ion  o f  the  cross-examinat ion  o f  

Min is te r  Gordhan  and the  pa r t ies  were  pu t  on  no t ice  to  be  

ava i lab le  f rom four  o ’c lock  and tha t  i t  wou ld  s ta r t  a t  the  10 

la tes t  f i ve  o ’c lock .   We d iscussed the  issue o f  how to  then 

comple te  Mr  Wi l l iams ’ ev idence.   The suggest ion  was made  

f rom the  Cha i r  tha t  i t  m igh t  be  poss ib le  to  comple te  i t  a f te r  

the  c ross -examinat ion  has taken p lace.   We have 

d iscussed the  mat te r  and we th ink  i t  fa r  p re fe rab le  to  

comple te  h is  ev idence tomorrow ra the r  than th i s  even ing .   

Mr  Wi l l iams is  ava i lab le  to  do  so  and hopefu l l y  i t  w i l l  no t  

take  too  long to  do  tha t .   So w i th  your  permiss ion  may I  

suggest  tha t  we  move to  tha t  segment  o f  the  day ’s  

p roceed ings wh ich  is  the  cont inuat ion  o f  the  cross-20 

examinat ion .  

CHAIRPERSON :    Yes.  

ADV FRANKLIN SC:    The comple t ion  thereof  and  the  re -

examinat ion  o f  the  w i tness.  

CHAIRPERSON :    Yes.   I  take  i t  when you say we  
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d iscussed you inc lude the  lega l  rep resenta t i ves  o f  the  

var ious pa r t ies .  

ADV FRANKLIN SC:    Yes,  I  have d iscussed in fo rmal ly  w i th  

the  lega l  representa t i ves  o f  Mr  Wi l l iams and o f  Ba in .  

CHAIRPERSON :    Ja ,  okay,  a l r igh t .   Okay,  Mr  Wi l l iams,  we 

are  go ing  to  pos tpone your  ev idence to  tomorrow.  I  th ink  

you shou ld  be  here  a t  ha l f  past  n ine  and then we w i l l  

con t inue w i th  your  ev idence then .   I  w i l l  ad journ  now fo r  

ten  m inutes  or  so  to  enab le  whatever  –  what  needs to  be  

done so  tha t  we then s tar t  w i th  the  even ing  sess ion  wh ich  10 

w i l l  be  a  cont inuat ion  o f  Mr  Gordhan ’s  c ross-examinat ion  

by  counse l  fo r  Mr  Moyane and,  ja .   Okay.   We wi l l  ad journ  

fo r  ten  m inutes .   We ad journ .  

ADV FRANKLIN SC:    Thank you,  Cha i r.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Good even ing  Mr  Mpofu ,  good even ing  

everybody.     

ADV MPOFU SC:    Good even ing  Cha i rperson.  

CHAIRPERSON:    Good even ing  Mr  Gordhan.   H is  p ic tu re  20 

is  no t  on  the  sc reen.    Le t  me te l l  you  in  the  meant ime 

what  I  thought  o f  s ince  you le f t  my chambers ,  a l l  lega l  

teams.   I  th ink  i t  i s  be t te r  tha t  be fore  the  cross-

examinat ion  s ta r ts  we sor t  ou t  the  issue o f  the  parked  

issues.  
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So  tha t  when Mr  Mpofu  s ta r ts  whatever  t ime I  g ive  

he  knows he has go t  to  –  i f  those i ssues may be dea l t  w i th  

in  c ross-examina t ion  he  has go t  to  pu t  to  accommodate  

them wi th in  the  t ime tha t  i s  g iven,  ra the r  tha t  he  f i rs t  

exhausts  h is  t ime  and then we have the  d iscuss ion .  

 Good even ing  Mr  Gordhan.   Can you hear  me? 

MINISTER GORDHAN:   Good even ing  Cha i rperson.  

CHAIRPERSON:    Yes,  can you hear  me or  i s  i t  

. . . [ in te rvenes]   

MINISTER GORDHAN:   There  was a  s l igh t  in te r rup t ion ,  10 

bu t  I  can hear  you now.  

CHAIRPERSON:    Yes,  okay,  a l r igh t ,  thank you very  much.    

I  have jus t  sa id  to  the  lega l  teams tha t  be fore  the  cross-

examinat ion  resumes I  wou ld  l i ke  us  to  reso lve  issues 

wh ich  they say we parked as ide  p rev ious ly.   I t  seems tha t  

we shou ld  dea l  w i th  them so tha t  when I  g ive  Mr  Mpofu  a  

t ime w i th in  wh ich  to  comple te  h is  c ross-examina t ion  he  

knows whether  h i s  cross-examinat ion  shou ld  or  shou ld  no t  

inc lude those issues,  ra ther  than dea l ing  w i th  those issues 

a f te r  he  has f in ished h is  c ross-examinat ion .  20 

ADV MPOFU SC:    Thank you Cha i r.  

CHAIRPERSON:    Yes,  le t  us  –  or  do  you want  to  p lace  on  

record  what  you wanted to  p lace  on record ,  I  do  no t  th ink  

you shou ld  take  more  than f i ve  m inutes  fo r  tha t ,  i s  tha t  

f ine?  
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ADV MPOFU SC:    That  i s  f ine  Cha i r.  

CHAIRPERSON:    Yes okay.  

ADV MPOFU SC:    Yes,  so  what  I  w i l l  day  –  good even ing  

Cha i r.  

CHAIRPERSON:    Good even ing .  

ADV MPOFU SC:    What  I  p ropose  to  do  then Cha i r  i s ,  in  

th is  sess ion  o f  jus t  the  prac t ica l  i ssues,  i s  to  dea l  w i th  that  

mat te r  where  you  g iv ing  me f i ve  m inutes .   

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    And then I  w i l l  then take  the  Cha i r  to ,  10 

the  pact  i ssues.   

CHAIRPERSON:    Yes.   

ADV MPOFU SC:    And then we go  f rom there .  

CHAIRPERSON:    That  i s  f ine .   

ADV MPOFU SC:    Thank you.   Cha i r,  the  f i r s t  i ssue as  we 

ind ica ted  in  ou r  le t te r,  was someth ing  we were  ra i s ing  in  

the  fo rm o f  a  compla in t ,  I  th ink ,  and where  we needed a  

ru l ing ,  bu t  the  Cha i r  does not  g ive  a  ru l ing  now because o f  

t ime issues.   I  w i l l  paraphrase i t  as  fo l lows Cha i r,  the  –  i t  

i s  the  compla in t  aga ins t  the  Ev idence Leaders  or  what  we 20 

ca l l  an  i l l - fa ted  a t tempt  to  cu r ta i l  the  ambi t  o f  the  cross  

examinat ion .   

Cha i r  had g i ven f i ve  top ics  on  wh ich  we cou ld  c ross  

examine or ig ina l l y,  I  th ink  they were  ca l led  A ,  B ,  C,  D,  E  to  

save t ime I  w i l l  no t  go  th rough a l l  f i ve .   But  fo r  shor thand  
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and say tha t  ca tegory  one and ca tegory  two i ssues and the  

Ev idence Leaders  seem to  suggest  tha t  the  ca tegory  one 

issues have fa l len  away,  tha t  was  the  exp ress ion  tha t  was 

used.   

And tha t  was on the  bas is  Cha i r  tha t  i t  tu rned out  and i t  i s  

one o f  those b izar re  th ings tha t  everyone missed  i t  the  

Cha i r,  myse l f ,  and Mr  Gordhans ’s  lega l  team in  Judge  

Nugent .   There  was a  techn ica l i t y  as  to  whe ther  the  

compla in t  tha t  was la id  w i th  the  Po l ice  by  Mr  Moyane had 

ac tua l l y  inc luded  Mr  Gordhan by  name le t  me put  i t  tha t  10 

way.   

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    I t  tu rns  ou t  tha t  a f te r  a l l  those  learned  

peop le  had looked a t  i t  he  had no t  inc luded h im by name 

and I  w i l l  show when we dea l  w i th  tha t ,  tha t  ac tua l l y  he  d id  

say,  i s  lay ing  a  charge aga ins t  A ,  B ,  C,  D and a l l  o ther  

peop le  who migh t  be  invo lved,  bu t  admi t ted ly  he  had not  

ment ioned Mr  Gordhan by  name.  

Now,  what  then happened is  tha t ,  on  tha t  

techn ica l i t y,  the  Ev idence Leaders  sought  to  say tha t  c ross  20 

examinat ion  on  issues A ,  B ,  C shou ld  fa l l  away,  because a  

chance fo rmula t ion  had sa id  in  so  fa r  as  Mr Moyane la id  

charges aga ins t  Mr  Gordhan and in  when we were  ask ing ,  I  

then quest ioned  Mr  Gordhan and he sa id  he  s tands by  

every th ing  A to  E  and th is  i s  a l l  on  the  record ,  Cha i r.   I  do  
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no t  have t ime now to  take  you the re .  

And in  fa i rness to  my learned f r i end Ms Le Roux  

even when she ob jec ted  a t  some s tage,  she a l so  sa id  the  

cross  examinat ion  shou ld  be  on those f i ve  i ssues.   So the  

ru l ing  tha t  we rea l l y  wanted Cha i r,  i s  tha t  i t  i s  no t  go ing  to  

increase the  c ross  examinat ion  or  a t t rac t  new quest ions 

but  i t  i s  tha t  the  cross  examinat ion  shou ld  be  on the  f i ve  

i ssues tha t  were  ident i f ied  in  your  ru l ing ,  as  i t  were ,  

i r respect ive  o f  the  fac t  tha t  Mr  Gordhan was not  one o f  the  

named persons.  10 

CHAIRPERSON:    I  need you to  re f resh my memory  on  my 

ru l ing  and I  do  no t  know whethe r  i t  i s  in  th is  f i l e .  

ADV MPOFU SC:    Yes,  you have got  i t  in  f ron t  o f  you 

Cha i r,  i t  a t  page,  PFM 771.  

CHAIRPERSON:    71?  

ADV MPOFU SC:    761,  i t  w i l l  be  your  second f i le .   

CHAIRPERSON:    Okay.  

ADV MPOFU SC:    Chai r,  tha t  i s  where  i t  s ta r ts  a t  761.   

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    And then -  bu t  I  want  to  take  the  Cha i r  20 

spec i f i ca l l y  to  772.   

CHAIRPERSON:    Yeah.   

ADV MPOFU SC:    There  you w i l l  see  Cha i r  a t  27  you g ive  

the  reasons and then you say,  you sa id :  

“Before  th is  Commiss ion  i t  must  rank as  the  most  
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ser ious a l legat ion  or  s ta tement  fo r  i t  to  be  sa id  tha t  

you per fo rmed your  o f f i c ia l  du t ies  in  o rder  to  

advance the  ob jec t i ve  o f  S ta te  Capture ,  and 

speak ing  genera l l y  such a  person shou ld  be  granted 

leave to  c ross  examine. ”  

But  you can jus t  jump to  pa ragraph  28 Cha i r.  

CHAIRPERSON:    Ja .   

ADV MPOFU SC:    You say:  

“ In  the  resu l t  my dec is ion  is  the  fo l low ing,  sub jec t  

to  be low. ”  10 

And tha t  was jus t  tha t  we had to  f i le  an  a f f idav i t  wh ich  was 

done.   

“Mr  Moyane is  hereby g ranted leave to  c ross  

examine Mr  Gordhan on A ,  whe ther  in  lay ing  a  

c r im ina l  compla in t  o r  cha rges aga ins t  Mr  Gordhan,  

Mr  Moyane ac ted  mal ic ious ly.   B ,  whethe r  in  lay ing  

a  c r im ina l  compla in t  aga ins t  Mr  Gordhan,  Mr 

Moyane was mot iva ted  who l ly  o r  in  par t  by  or  he  

sought  to  advance the  ob jec t i ves  o f  S ta te  Capture .   

And C,  whether  in  lay ing  the  c r im ina l  compla in t  20 

aga ins t  Mr  Gordhan.  Mr  Moyane  was abus ing  a  

lega l  p rocess fo r  h is  own persona l  goa ls  tha t  had 

e i ther  no th ing  o r  l i t t le  to  do  w i th  a  leg i t imate  

compla in t  re la t ing  to  an  a l leged c r ime. ”  

I  w i l l  no t  read the  o ther  two because there  is  no  
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con t roversy  w i th  the  o ther  two.   Now,  as  I  have exp la ined  

Cha i r,  the  g is t  rea l l y  o f  –  and  Mr  Gordhan aga in  in  

fa i rness,  I  pu t  th is  quest ion  to  h im.   The g i s t  o f  what  he  

was say ing  was tha t  in  the  lay ing  o f  the  charges,  whether  i t  

i s  aga ins t  h im or  aga ins t  whoever  i t  was in  pursuance o f  

the  S ta te  Capture  mot ive ,  and tha t  i s  the  lega l  g ravamen.    

The techn ica l i t ies ,  l i ke  say somebody accus ing  me 

o f  do ing  someth ing  on  a  Tuesday,  and then i t  tu rns  ou t  tha t  

I  d id  th is  on  a  Wednesday,  I  s t i l l  have a  r igh t  to  cha l lenge  

tha t  and…[ in tervene]  10 

CHAIRPERSON:    Hang on one second and I  do  reca l l  tha t  

what  t ransp i red  was tha t  o r  a t  leas t  as  I  unders tood i t ,  in  

the  compla in t  tha t  Mr  Moyane la id  i t  was unders tood or  a t  

leas t  I  unders tood tha t  i t  had not  inc luded Mr  Gordhan.   Is  

tha t  fac tua l l y  cor rec t?  

ADV MPOFU SC:    No,  tha t  i s  fac tua l l y  cor rec t  there  i s  no  

debate  about  tha t .   

CHAIRPERSON:    There  is  no  debate  about  tha t .   

ADV MPOFU SC:    No,  no .  

CHAIRPERSON:    So  tha t  A ,  shou ld  fa l l  away because i f  he  20 

d id  no t  lay  a  c r im ina l  compla in t  aga ins t  Mr  Gordhan the  

quest ion  o f  whether  he  d id  so  mal ic ious l y  does not  a r ise .  

ADV MPOFU SC:    No,  the  way  -  in  the ,  in  the  cross  

examinat ion  o f  Mr  Gordhan tha t  i ssue was c la r i f ied  tha t  in  

the  lay ing  o f  the  charges per  say is  what  was in  pu rsu i t  o f  
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S ta te  Captu re .  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    And a lso  Mr  Gordhan agreed tha t  the  

lay ing  o f  those charges is  what  led  to  h i s  –  no t  a r res t ,  

p rosecut ion .   So in  o ther  words,  the  se t t ing  in  mot ion ,  

s ta r t ing  w i th  the  compla in t  i s  rea l l y  what  led  to  h is  

p rosecut ion ,  and tha t  i s  what  he  was compla in ing  about .   

So tha t  i s  exact ly  the  po in t  I  am mak ing  Cha i r,  tha t  

the  techn ica l i t y…[ in tervene]  

CHAIRPERSON:    The mal ic ious,  mal ic ious…[ in tervene]  10 

ADV MPOFU SC:    The mal ic ious was cons idered.  

CHAIRPERSON:    The mal ic ious has fa l len  away.  

ADV MPOFU SC:    No,  he  conceded the  mal i c ious was  

there ,  the  mot iva ted  who l ly  o r  in  pa r t…[ in tervene]  

CHAIRPERSON:    He sought  to  advance the  ob jec t i ves .   

ADV MPOFU SC:    Yes,  he  conceded tha t ,  and then 

the…[ in tervene]  

CHAIRPERSON:    I  am sor ry,  when you say he  conceded 

you mean?  

ADV MPOFU SC:    I  mean,  he  pe rsona l l y  in  h is  a f f idav i t ,  20 

he  sa id  tha t  was  mot iva ted  by  S ta te  Capture  mot i ve ,  and  

then here ,  when I  pu t  i t  to  h im,  he  sa id  tha t  was par t  o f  

the ,  o f  h is  compla in t  o r  ra ther  pa r t  o f  the  so  ca l led  S ta te 

Capture  mot ive .  And then the  th i rd  one,  you w i l l  remember  

Cha i r  the  th ing  about  pe rsonne l  goa ls ,  bu t  tha t  h is  
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personne l  goa ls  i nc luded S ta te  Capture ,  and tha t  was the  

th ing .  

CHAIRPERSON:    Wel l  eve ry  -  what  i s  common to  A ,  B and 

C,  i s  tha t  they are  a l l  connected w i th  Mr  Moyane lay ing  a  

cer ta in  c r im ina l  compla in t ,  i s  tha t  r igh t?  

ADV MPOFU SC:    Yes,  tha t  i s  the  issue.   Tha t  i s  the  

gener i c  i ssue is  the  lay ing  o f  the  compla in t  tha t  i t  

happened.    

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    I t  jus t  so  happened tha t  in  the  10 

l i s t…[ in te rvene]  

CHAIRPERSON:    And you say i t  i s  common cause tha t  

fac tua l l y  tha t  compla in ts  d id  no t  re fe r  to  Mr  Gordhan.  

ADV MPOFU SC:    That  i s  common cause,  Cha i r.  

CHAIRPERSON:    And tha t  app l ies  to  A ,  B and C.  

ADV MPOFU SC:    Yes,  bu t  we are  say ing  tha t  fac t  i s  

ne i the r  here  no r  there .   

CHAIRPERSON:    No,  no  I  unders tand I  jus t  want  to ,  ja .  

ADV MPOFU SC:    Okay.  

CHAIRPERSON:    So ,  bas i ca l l y,  what  you may be want ing  20 

to  do  is  to  say,  to  the  ex ten t  tha t  Mr  Gordhan says Mr  

Moyane in  lay ing  the  cr im ina l  compla in t ,  even i f  i t  was not  

aga ins t  h im,  h is  sought  to  advance the  ob jec t i ve  o f  Sta te 

Capture .  You wan t  to  say,  how d id  tha t  happen,  you want  to  

exp lore  tha t .  
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ADV MPOFU SC:    Yes,  as  I  s imp ly  want  to  say Cha i r  tha t  

the  ambi t  o f  the  o f  c ross  examina t ion  must  cover  t ha t  pa r t ,  

obv ious ly  sub jec t  to  the  fac t  tha t  the  is  tha t  and Cha i r  jus t  

g ive  me one-minute  Cha i r.   A t  page 54 o f  the  reco rd  o f  the 

t ranscr ip t  a f te r  I  pu t  th is  to  Mr  Gordhan th is  i s  what  I  sa id :  

“Thank you Cha i r,  anyway,  the  po in t  i s  tha t . ”  

And I  was address ing  Mr  Gordhan:  

“You s tand by  a l l  the  sent iments  expressed f rom A 

to  E ,  except ,  o f  course ,  the  techn ica l i t y  tha t  the  

charges were  no t  la id  d i rec t l y  aga ins t  you,  bu t  i t  10 

was a  compla in t  tha t  led  to  the  cr im ina l  cha rges.   

A re  we s t i l l  togethe r,  Mr  Gordhan?   Yes. ”  

He s tood by  h i s…[ in tervene]  

CHAIRPERSON:    So your  a rgument  i s  the  same fo r  A ,  B 

and C?  

ADV MPOFU SC:    Yes,  exact ly  the  same 

CHAIRPERSON:    Bu t  you say A has a  has been  sor ted  

ou t?   

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    I t  i s  B and C tha t  i s…[ in tervene]  20 

ADV MPOFU SC:    I t  i s  exact ly  the  same,  Cha i r.   In  o the r  

words,  a l l  I  am say ing  is  tha t  to  pu t  i t  s imp l is t i ca l l y,  in  the 

Cha i rs  ru l ing ,  we  shou ld  a l l  jus t  scra t ch  ou t  the  word  la id  

aga ins t  Mr  Gordhan.  

CHAIRPERSON:    Ja .  
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ADV MPOFU SC:    Because we know,  fac tua l l y,  tha t  was 

not…[ in tervene]  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV MPOFU SC:    And as I  sa id  Cha i r,  Cha i rperson do not  

have to  g ive  a  ru l ing  r igh t  now I  jus t  wanted to  p lace  th is  

on  reco rd .  

CHAIRPERSON:    Wel l ,  the  on ly  th ing ,  o f  course ,  i s  tha t  i f  

you  are  go ing  to  inc lude them in  your  c ross  examinat ion ,  

then you shou ld  know,  when  you s tar t  you r  c ross  

examinat ion .    10 

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    Ja ,  le t  me hear  what  Mr  Frank l in  and Ms  

Le Roux have to  say.   I  do  no t  know wh ich  o rder  they want ,  

who w i l l  s ta r t .   

ADV MPOFU SC:    Chai r,  in  fa i rness i f  Mr  Frank l i n  i s  go ing  

to  s ta r t  then tha t  i s  the  ru l ing  pa r t ,  the  compla in t  par t  i s  

the  fac t  tha t  we are  say ing  tha t  i t  was not  in  the  p lace o f  

the  Ev idence Leaders  to  seek  to  cur ta i l  the  cross  

examinat ion  in  t h is  fash ion ,  and  tha t  i s  because  fo r  two 

years  be fore  t he  cross  examinat ion ,  these u t te rances were  20 

in  the  pub l i c  domain .   

And,  you know,  v i l i f y ing  Mr  Moyane fo r  ma l ice  and  

the  S ta te  Captu re  mot ive  and so  on ,  and to  now seek,  to  

se t t le  h im f rom exp lor ing  those i ssues is  no t  someth ing  

tha t  shou ld  be  done,  by,  par t i cu la r ly  by  neut ra l  observers .   
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Maybe i t  cou ld  be  done by  Ms le  Roux but  no t  by  Ev idence  

Leaders .   I  do  no t  know what  the  job  o f  Ev idence Leaders  

i s ,  bu t  i t  cer ta in ly  cannot  be  to  suppress the  t ru th .  

CHAIRPERSON:    Yeah,  we l l ,  I  do  no t  th ink  they wou ld  

have been seek ing  to  suppress the  t ru th .   I  th ink  they 

wou ld  have been  concerned about  t ime const ra in t s  fo r  the  

Commiss ion  and to  say,  the  Commiss ion  shou ld  on l y  focus 

on  issues tha t  a re  s t i l l  a l i ve  and so  on ,  I  th ink  tha t  wou ld  

be  my…[ in tervene]  

ADV MPOFU SC:    Yes,  Cha i r  in  fa i rness I  accept  tha t ,  I  10 

accept  tha t  there  is  no  u l te r io r  mot ive .   

CHAIRPERSON:    No,  u l te r io r  mot ive ,  ja .  

ADV MPOFU SC:    Al l  I  am say ing  is  tha t  the  impact  o f  that  

shou ld  no t  be  to  suppress Mr  Moyane ’s  r igh ts .   

CHAIRPERSON:    Okay,  no  tha t  i s  f ine .   Mr  Frank l in  and 

Ms Le Roux,  have you so r ted  ou t  who w i l l  speak f i rs t?  

ADV FRANKLIN SC:    May I  jus t  –  there  i s  cer ta in  th ings 

on  reco rd  and dea l  w i th  h im?  

CHAIRPERSON:    Ja .  

ADV FRANKLIN SC:    Thank you ,  Cha i r.   Cha i r,  you w i l l  20 

remember  how th is  a l l  un fo lded and obvious ly,  what  f i rs t  

happened is  tha t  Min is te r  Gordhan made a  wr i t ten  

s ta tement  to  the  Commiss ion  on  the  11 t h  o f  September  and  

Ru le  33  was  then served on Mr  Moyane and because he  

had been imp l ica ted ,  he  was then ent i t led  to  br ing  an  
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app l i ca t ion  wh ich  he  d id  on  the  13 t h  o f  December,  and he 

sought  leave to  c ross  examine Min is te r  Gordhan tha t  was 

opposed by  Min i s te r  Gordhan.  

A f te r  cons ide r ing  a l l  o f  the  a f f idav i t s  as  we l l  as  

submiss ions,  you  made a  ru l ing  Cha i r  on  the  16 t h  o f  Apr i l  

2019 re fus ing  Mr  Moyane leave to  c ross  examine  on the  

long l i s t  o f  top ics  tha t  he  had ind ica ted  tha t  he  w ished to 

c ross  examine on.  However,  there  was one issue ,  wh ich  

caused you some concern  tha t  invo lved the  a l leged  lay ing  

o f  cha rges by  Mr  Moyane aga ins t  Min is te r  Gordhan .   10 

And i t  was fo r  t ha t  reason tha t  you asked fo r  a  

c la r i f i ca t ion  the  a f f idav i t  to  be  g i ven by  Min is te r  Gordhan,  

wh ich  he  d id ,  fo l low ing wh ich  Mr  Moyane answered the  

c la r i f i ca t ion  a f f idav i t ,  and pursuan t  to  a l l  o f  tha t ,  the  Cha i r  

made a  second ru l ing  on  the  25 t h  o f  November  2019 and Mr  

Moyane was g i ven leave to  c ross  examine on f i ve  spec i f i c  

top ics ,  bu t  on  cond i t ion  tha t  he  f i led  an  a f f idav i t .   

So tha t  i s  rea l l y  the  ru l ing ,  wh ich  governs the  cross  

examinat ion  and  i t  i s  there  on  record .   As  fa r  as  the  

procedura l  mat te rs  a re  concerned,  be fore  the  cross  20 

examinat ion ,  on  the  prev ious occas ion ,  the  Min i s te r  had  

made a  request  to  be  a l lowed to  tes t i f y  v ia  v ideo l ink ,  

wh ich  was granted,  and a l so  he  asked fo r  an  ind ica t ion  o f  

the  dura t ion  o f  the  cross  examinat ion  because tha t  i s  an 

issue tha t  has been canvassed in  the  app l i ca t ion .   And 
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hav ing  es tab l i shed a  pos i t ion  f rom the  Cha i r  I  was 

author ised to  ind ica te  wh ich  I  d id  ver i f y  w i th  my co l leagues  

tha t  your  ind ica t ive  es t imate  was not  more  than two hours ,  

th is  i s  what…[ in tervene]  

CHAIRPERSON:    Or  no t  more  than an hour?  

ADV FRANKLIN SC:    No,  on  the  prev ious occas ion .  

CHAIRPERSON:    Oh prev ious occas ion ,  yes ,  yes .  

ADV FRANKLIN SC:    Yeah,  and so  tha t  was the  ind ica t ive ,  

the  es t imat ion  on  tha t  occas ion .   So i t  was not  fo r  the  

Ev idence Leaders  to  de termine the  du ra t ion ,  i t  i s  fo r  the 10 

Cha i r  to  do  so ,  the  Cha i r  d id  do  so  and I  want  to  convey 

th is  to  my learned f r iend.   

And I  am,  o f  cou rse ,  a t  a  d isadvantage thereaf te r,  

because I  was not  here  s ince  November  my learned f r iend 

Mr  Chaska lson s tepped in  on  shor t  no t ice  fo r  me,  bu t  I  

unders tand and I  spec i f i ca l l y  asked my learned f r iend Ms  

Le Roux what  the  dura t ion  o f  the  cross  examinat ion  was  

and I  am to ld  tha t  i t  was f i ve  hours .  

CHAIRPERSON:    Yes.  

ADV FRANKLIN SC:    I  am not  in  a  pos i t ion  to  say i f  tha t  i s  20 

accura te  or  no t ,  and she te l l s  me tha t  i t  i s  accura te .   So 

the  cross  examinat ion  exceeded the  l im i t  ind ica t ive ly  tha t  

had been g iven.   In  p repara t ion  fo r  the  p resent  hear ing ,  

wh ich  is  the  resumpt ion  o f  the  hear ing ,  once aga in ,  the  

quest ion  o f  du ra t ion  o f  c ross  examinat ion  is  ra ised,  and I ,  
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aga in ,  ob ta ined f rom the  Cha i r  and on request  what  i s  

the…[ in tervene]  

ADV MPOFU SC:    I  am sor ry  Cha i r.  

ADV FRANKLIN SC:    Sorry,  I  am busy ta lk ing .   

ADV MPOFU SC:    I  am sor ry  Cha i r ;  I  th ink  Mr  Frank l in  i s  

no t  in te res ted  in  the  issue tha t  I  jus t  ra ised,  he  is  on  a  

to ta l l y  d i f fe ren t  i ssue.  

CHAIRPERSON:    Oh,  yes ,  no  bu t  I  want  to  hear  what  he  

has to  say,  I  want  to  hear  what  he  i s  say ing fo r  now.  

ADV MPOFU SC:    Wel l ,  I  have not  come to  tha t  -  I f  I  w i l l  10 

come to  tha t ,  bu t  I  was ta lk ing  about  the  compla in ts .  

CHAIRPERSON:    Yes,  no ,  no ,  bu t  I  want  to  hear  what  he  

says I  th ink  he  is  coming to  the  po in t .  

ADV FRANKLIN SC:    Okay,  Cha i r  I  can te l l  you  th is  the  

background to  the  present  s i tua t ion ,  we f ind  ourse lves in  

and you asked,  I  was asked to  es tab l i sh  f rom you what  the  

ru l ing  and the  ind ica t ion ,  and your  ind ica t ion  was no t  more  

than an hour  i f  I  can  convey th is  to  our  learned f r iends.  

So,  my learned f r iend,  Mr  Mpofu  says i t  i s  no t  fo r  

the  Ev idence Leaders  suppress the  t ru th  o f  cou rse ,  tha t  i s  20 

no t  what  anyone  is  do ing .   What  the  Ev idence Leader  i s  

do ing  is  convey ing  what  i s  be ing  dec ided by  the  Cha i r  to  

be  respected by,  tha t  i s  what  we a re  do ing .   For  the  res t  o r  

what  happened on the  30 t h  o f  November,  I  have to  re fer  to  

my learned f r iend Ms Le Roux and I  w i l l  ask  her  to  then 
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add ress the  issues wh ich  have been ra ised in  tha t  regard .  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV FRANKLIN SC:    I  am not  ab le  to  do  so .  

CHAIRPERSON:    Thank you,  Ms Le Roux.  

ADV LE ROUX:    Thank you,  Cha i r,  le t  me jus t  p lace  two 

th ings on  reco rd .   The f i rs t  i s ,  by  our  ca lcu la t ion  us ing  the  

t imestamps f rom the  YouTube v ideo o f  las t  t imes 

appearance,  exc lud ing  any in te rvent ions by  Mr Chaska lson  

and myse l f ,  exc lud ing  ad journments  jus t  l i t e ra l l y  when 

there  was quest ion  and answer  i n te rchange between Mr  10 

Mpofu  and Mr  Gordhan I  counted  tha t  to  four  hours ,  56  

m inutes ,  and 13 seconds.   

 That  i s  where  the  f i ve  hours  comes f rom i f  Mr  

Moyane lega l  team has done a  s im i la r  exerc ise  and come 

to  a  d i f fe ren t  number  we can share  ou r  t imestamp.   Cha i r,  

on  th is  f i r s t  ques t ion  o f  whethe r  A to  C have fa l len  away.  I  

unders tand my learned f r iend ’s  submiss ion  today  to  say 

g iven tha t  i t  i s  common cause  tha t  no th ing  was f i led  

naming Mr  Gordhan can we jus t  take  f i ve  tha t  ou t  o f  A to  C,  

we are  obv ious l y  in  your  hands i f  tha t  persuades you as  to  20 

how to  approach the  quest ion .   

I  wou ld  jus t  say  th is  in  the  course  o f  the  cross  

examinat ion  Mr  Moyane h i s  reasonab leness as  a  SARS 

Commiss ioner  in  lay ing  the  charges tha t  theme has  begun  

in  the  c ross examinat ion  and I  assume i t  w i l l  con t inue  
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today.   

But  to  the  ex ten t  tha t  i s  what  A to  C requ i re  h im to  

c ross  examine about  o r  en t i t le  h im to c ross  examine  about ,  

i t  has  been covered,  no th ing  I  th ink  i s  be ing  s t i f led .   So we 

are  in  your  hands  i f  you  want  to  de le te  tha t  por t ion  and the  

top ic  i s  cer ta in l y  be ing  covered.   

The f ina l  po in t  i s  jus t  say,  i t  i s  very  impor tan t  tha t  

the  record  re f lec t  tha t  un t i l  such t ime as  Mr  Moyane f i led 

an  a f f idav i t  in  the  cross  examinat ion  app l i ca t ion .   Min is te r  

Gordhan had never  seen the  comp la in t  tha t  was f i led .   He  10 

tes t i f ied  be fore  tha t  he  had seen a  press  conference g i ven 

by  two o f  h i s  cab ine t  co l leagues tha t  ident i f ied  Mr  Moyane 

as  the  compla inant  in  the  case  tha t  resu l ted  in  the  27  

quest ions f rom the  HAWKS to  Min is te r  Gordhan.   

And he exp la ined  on the  prev ious occas ion  when he 

tes t i f ied  be fore  you in  November  2018,  as  we l l  as  in  the 

cross  examinat ion ,  tha t  tha t  i s  where  he  got  the  -  Mr  

Moyane f i le  charges aga ins t  me p iece o f  in fo rmat ion  f rom 

and when he saw the  compla in t  tha t  was ac tua l l y  f i l ed  fo r  

the  f i rs t  t ime in  the  cross  examinat ion  proceed ings.   Then 20 

he sa id ,  we l l ,  now I  unders tand I  was not  named.  

But  I  unders tand  tha t ,  you know,  tha t  compla in t ,  

case numbers  became the  27  quest ions,  became the  

cr im ina l  charges.   So jus t  to  c la r i f y  tha t  fac tua l  pos i t ion  

tha t  i t  was not  un t i l  Mr  Moyane f i led  h is  compla in t  
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s ta tement ,  a f te r  the  Min i s te r  had  in i t ia l l y  tes t i f ied  be fore  

you,  tha t  i t  became c lear  tha t  he  had been do ing  tha t .  

CHAIRPERSON:    Okay.   

ADV LE ROUX:    Thank you Cha i r.  

CHAIRPERSON:    So ,  my inc l ina t i on  the re fo re ,  Mr  Mpofu  i s  

to  say,  to  the  ex ten t  tha t  Mr  Gordhan 's  pos i t ion  i s  tha t  he 

s tands by  sought  o f  B  and C.   

ADV MPOFU SC:    A to  E .  

CHAIRPERSON:    Even s ta r t ing  f rom A,  I  wou ld  say tha t ,  

you are  en t i t led  to  c ross  examine h im.  10 

ADV MPOFU SC:    Thanks,  Cha i r.  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Thank you,  cha i r  and as  I  sa id  Cha i r,  

jus t  to  a l lay  anybody fears ,  I  am indebted to  my learned  

f r iend Ms le  Roux fo r  no t  b laming Min is te r  Gordhan fo r  

hav ing  used tha t  te rm ino logy o f  aga ins t  h im as  I  say  

everyone -  I  th ink  maybe i t  i s  the  fau l t  o f  the  newspapers ,  

because everyone s ince  then had laboured under  the  

impress ion  tha t  tha t  was so .   

But  i t  i s  no t ,  i t  i s  s imp ly  to  say tha t  tha t  techn ica l i t y  20 

shou ld  no t  make those top i cs  by  the  way.   

CHAIRPERSON:    Ja .   

ADV MPOFU SC:    And we  ag ree tha t  then a l l  tha t  needs to  

happen is  fo r  the  Cha i r  in  your  ru l i ng  to  take  out  the  words 

aga ins t  Mr  Gordhan.  
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CHAIRPERSON:    Wel l ,  tha t  m ight  no t  necessar i l y  because 

the  ru l ing  s tands,  you know i t  i s  s imp ly  tha t  the 

unders tand ing  now…[ in te rvene]  

ADV MPOFU SC:    Okay,  yes  tha t  ru l ing  must  be  read w i th  

th is  ru l ing .  

CHAIRPERSON:    Ja ,  w i th  th is  unders tand ing .  

ADV MPOFU SC:    Fai r  enough.  

CHAIRPERSON:    Ja ,  ja .  

ADV MPOFU SC:    Thank you,  Cha i r  and Cha i r  as  I  say  

tha t  i s  no t  go ing  to  -  as  my learned co l league Ms le  Roux  10 

says,  some o f  th is  mater ia l  was ac tua l l y  covered.   

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    So i t  i s  no t  go ing  to  necessar i l y  and  

en la rge the  scope i t  i s  s imp ly  to  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l ,  le t  us  have cer ta in t y  about  how 

much t ime I  am g iv ing  you.  

ADV MPOFU SC:    Yes,  okay.  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    No,  sor ry  the  second pa r t  o f  what  you  

asked me to  do  was to  take  you to  the  parked issues ,  Cha i r  20 

I  do  no t  know i f  you have got…[ in tervene]  

CHAIRPERSON:    Oh,  ja  the  parked issues,  ja .  

ADV MPOFU SC:    Yes,  I  do  no t  know i f  you have  got  the  

t ranscr ip t  o f  the  30 t h  o f  November  in  f ron t  o f  you,  I  was  

to ld  tha t  i s  so .  
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CHAIRPERSON:    Wel l  I  do  no t  th ink  I  wou ld  have un less  

somebody has p repared i t ,  ja .  

ADV MPOFU SC:    I  was to ld  i t  was on i t s  way up  so  I  do  

no t  know whethe r…[ in tervene]  

CHAIRPERSON:    Ja ,  okay,  what  page?  

ADV MPOFU SC:    Page 126,  Cha i r.  

CHAIRPERSON:    Oh I  am sor ry,  wants  to  say someth ing .  

ADV LE ROUX:    Sorry,  Cha i r  jus t  a  p rac t ica l  ques t ion .   I  

am not  sure  the  Min is te r  has a  copy o f  the  Commiss ion 's  

t ranscr ip t .   10 

CHAIRPERSON:    The one tha t  I  am about…[ in tervene]  

ADV LE ROUX:    The one tha t  you are  about  to  re fe r  to ,  

yeah.  

CHAIRPERSON:    Yes.  

ADV LE ROUX:    That  vers ion  o f  the  t ransc r ip ts  I  am not  

sure  the  Min i s te r  has go t  i t .  

CHAIRPERSON:    Yes.  

ADV LE ROUX:    I t  i s  on  your  webs i te ;  I  can t ry  to  emai l  i t  

to  h im now.   

CHAIRPERSON:    That  i s  f ine  you can do tha t .  20 

ADV LE ROUX:    So tha t  the  Min i s te r  can have tha t  

t ranscr ip t .   I  assume the  one you a re  go ing  to  look  a t  i s  the  

one on the  Commiss ion  webs i te .  

CHAIRPERSON:    I t  wou ld ,  i t  shou ld  be  i t  shou ld  be  I  th ink 

i t  shou ld  be .  
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ADV MPOFU SC:    I  th ink ,  fo r  the  pu rposes  o f  th is  

exerc ise ,  i t  w i l l  no t  be  necessary,  bu t  I  agree i t  shou ld  be  

sent  to  h im in  case I  re fe r  to  i t  in  the  c ross  examina t ion .  

CHAIRPERSON:    Ja ,  okay a l r i gh t .   So we have so r ted  ou t  

the  issue o f  you  p lac ing  on  reco rd  what  you wanted to  

p lace  on record ,  we have sor ted  ou t  the  issue o f  the  o f  A,  

B  and C and now we on the  issues o f  par t  i ssues,  ja .  

ADV MPOFU SC:    Chai r,  yes  page  126.  

CHAIRPERSON:    Page?  

ADV MPOFU SC:    One,  two,  s ix  o f  the  t ransc r ip t .   10 

CHAIRPERSON:    Oh,  le t  us  use the  pag ina t ion ,  wh ich  is  

the  red  numbers  a t  the  top  fo r  cons is tency.   

ADV MPOFU SC:    I  do  no t  have them.  

CHAIRPERSON:    You do not  have  them? 

ADV MPOFU SC:    No,  we jus t  downloaded i t  f rom the  

in te rnet .  

CHAIRPERSON:    Okay,  a l l  r igh t ,  126 o f  the  t ranscr ip t?  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    The typed page .  20 

CHAIRPERSON:    Okay,  I  have got  i t .  

ADV MPOFU SC:    Okay,  you w i l l  see  there  in  the  m idd le  

round about  l ine  seven,  Cha i r  oh ,  no  l ine  f i ve  i t  may be  

tha t  I  w i l l  need the  argument ,  th is  i s  you Cha i r  speak ing .    

“ I t  may be tha t  I  w i l l  need to  be  –  the  argument  
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m igh t  need to  be  addressed to  me  whether  I  shou ld  

a l low i t  o r  no t  par t i cu la r ly  pa rked so  tha t  we can 

make prog ress.   He w i l l  con t inue w i th  o the r  

quest ions. ”  

He be ing  me:  

“And i f  he  cont inues there  are  o ther  quest ions tha t  

m ight  be  prob lemat ic ,  l i ke  th is  one ,  a lso ,  those w i l l  

be  parked and then when he is  done,  we can app ly  

our  m inds to  a l l  those quest ions tha t  w i l l  have been  

parked,  do  you unders tand?”  10 

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Mr Gordhan says:  

“ I  unders tand,  Cha i r. ”  

And then a t  page two,  I  am sor ry  Cha i r,  235 wh ich  I  am 

to ld  you have.  

CHAIRPERSON:    Yes,  I  have got  i t  235.  

ADV MPOFU SC:    I t  i s  TSM 1659 fo r  the  record .   

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Then,  a f te r  I  have sa id  someth ing  the i r  

Cha i r,  jus t  above 20,  Cha i rperson.  20 

CHAIRPERSON:    Wel l ,  the  f i rs t  one tha t  I  was  ta lk ing  

about  on  the  o ther  page,  shou ld  we not  ident i f y  tha t  one  

f i rs t ,  wh ich ,  wh ich  issue was parked the re?  Okay,  so  tha t  I  

can know what  i ssues where  were  parked.  

ADV MPOFU SC:    Ja,  we have to  okay,  Cha i r.    



23 MARCH 2021 – DAY 366 
 

Page 246 of 362 
 

CHAIRPERSON:    You were  a t  page 126.  

ADV MPOFU SC:    Yes i t  was yes,  so  tha t  i t  s ta r ts  a t  125,  

ja .    

ADV MPOFU SC:    Yes i t  was -  i f  we go back to  round 

about  123,  Cha i r.  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    You wi l l  remember  tha t  there  was the  

issue about  whe ther  I  cou ld  ask  quest ions regard ing  Mr 

Zuma’s  invo l vement  w i th  Mr  Moyane so  to  speak,  in  S ta te  

Capture  and the  ob jec t ion  tha t  was ra ised a t  tha t  s tage 10 

was tha t  Mr  Zuma was be ing  imp l ica ted  w i thou t  be ing  

in fo rmed.  

CHAIRPERSON:    G iven not ice?  

ADV MPOFU SC:    Yes,  bu t  Chai r  in  fa i rness on  tha t  i ssue,  

subsequent ly,  in  the  cross  examinat ion ,  you  might  

remember  tha t ,  I  asked Mr  Gordhan,  I  do  no t  know where  

the  re ference is ,  I  asked h im abou t  the  reshuf f le ,  h is  be ing  

reshuf f led ,  and asked h im who was respons ib le  fo r  tha t  and  

he d id  say i t  was Mr  Zuma.  

CHAIRPERSON:    So  tha t  has fa l len  away.  20 

ADV MPOFU SC:    Yes.   

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Wel l ,  i t  has no t  fa l len  away in  the  sense 

tha t  I  th ink  the  ob jec t ion  was unfounded because the  

w i tness he…[ in te rvene]  
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CHAIRPERSON:    Yes,  bu t  what  I  am say ing  fo r  today,  we 

do not  have to  bo ther  about  i t .  

ADV MPOFU SC:    No.  

CHAIRPERSON:    Ja ,  so  le t  us  look a t  those tha t  I  have to  

s t i l l  bo ther  about .  

ADV MPOFU SC:    Then look a t  two…[ in tervene]  

CHAIRPERSON:    So  tha t  cu ts  them down to  two to  f i ve  

i ssues?  

ADV MPOFU SC:    Yes 

CHAIRPERSON:    Ja ,  okay.  10 

ADV MPOFU SC:    235,  i f  you  go to  235 Cha i r.  

CHAIRPERSON:    Okay,  yes .  

ADV MPOFU SC:    And then th is  one was,  i t  was th is  i ssue 

tha t  we jus t  spoke about ,  o f  the  A,  B ,  C,  and a l l  tha t :  

“And then I  d id  de l ibe ra te l y  avo id  th is  debate ,  

because i f  he  had sa id ,  No,  I  d id  no t  accept  tha t  Mr 

Moyane was mot iva ted  by  S ta te  Capture  and tha t  I  

on ly  accepted i t .   I f  i t  was the  charge aga ins t  me ,  

then I  wou ld  no t  be  ab le  to  answer  th is  quest ion  bu t  

we are  a l l  bound by  the  answer  tha t  he  gave,  wh ich  20 

is . ”  

And then the  Cha i r  then came in  and sa id :  

“Can you park  th is  quest ion  l i ke  the  o the r  one,  and  

then you exhaus t  o thers ,  and then we can come 

back la te r?”  
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So  th is  one fo r  i n ten ts  and purposes,  th is  i s  the  debate  

tha t  we have sa id .  

CHAIRPERSON:    Yes,  i t  i s  sor ted  ou t  so  we are  down to  

one.  

ADV MPOFU SC:    Yes,  then Cha i r  i f  you  go to  page 249,  

wh ich  is  TSM 1673.  

CHAIRPERSON:    To  page 249,  yes .  

ADV MPOFU SC:    Yes,  okay tha t  was the  -  I  suppose the  

b igger  i ssue and  i t  was a  b i t  compl ica ted .   I t  was about  

whethe r,  you remember  Cha i r  tha t  in  the  so  ca l led  27  10 

quest ions they covered two top ics ,  the  Rogue Un i t ,  and the  

P i l lay  re t i rement .   

And as  we have d iscussed ear l ie r,  those were  

a l leged ly  the  ex tens ion  o f  Mr  Moyane ’s  lay ing  o f  the  

charges,  wh ich  then moved on to  those two issues.   Now 

the  quest ion  wh ich  a rose was whether  I  was on ly  en t i t led  

to  quest ion  Mr  Gordhan on ly  on  the  Rogue Un i t ,  wh ich  Ms 

Le Roux conceded or  whethe r  I  cou ld  a lso  quest ion  h im on 

the  P i l lay  i ssue,  wh ich  was pa r t  o f  tha t  27  quest ions.  

There  was a  b i t  o f  a  debate ,  and the  Cha i r  sa id ,  we  20 

shou ld  park  tha t  to  the  end.   The re ferences to  249 and  

then the  Cha i r  sa id ,  oh  no th i s  t ime,  i t  was my proposa l  to  

park  the  issue.   

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    I  sa id :  



23 MARCH 2021 – DAY 366 
 

Page 249 of 362 
 

“Yes,  jus t  fo r  the  sake o f  p rogress,  I  w i l l  come back  

to  th is  quest ion  so  what  I  w i l l  do  is  I  w i l l  s ta r t  w i th  

the  issue o f  the  Rogue Un i t ,  wh ich  was the  sub jec t  

mat te r  o f  the  compla in t ,  and then we can come back  

to  whether  the  P i l lay  i ssue can a lso  be  covered. ”  

And the  Cha i r  says:  

“Okay,  a l r igh t  we  can do tha t ,  we are  a t  16  m inutes  

past . ”  

Because i t  was a l ready la te  and  we were  to  have tha t  

debate ,  so  tha t  was parked.   10 

CHAIRPERSON:    So  jus t  so  tha t  I  unders tand.   You 

wanted to  c ross  examine Mr  Gordhan in  re la t ion  to  the 

re t i rement  o f  Mr  P i l lay?  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    I s  tha t  what  you wanted to  c ross  

examine h im on.  

ADV MPOFU SC:    Yes,  in  the  same way,  remember  there  

were  two top ics .   So the  quest ion  was whether  I  wou ld  

a lso ,  I  wou ld  be  s im i la r ly  en t i t led  to  quest ion  h im on the  

P i l lay  i ssue,  wh ich  was the  o ther  i ssue tha t  the  Po l ice  had 20 

quest ioned h im  about  as  a  resu l t  o f  Mr  Moyane ’s  

compla in t .  

CHAIRPERSON:    You sa id  someth ing  about  the  Rogue  

Un i t .  What  was the  pos i t ion ,  d id  we dea l  w i th  tha t  a t  tha t  

t ime?  
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ADV MPOFU SC:    No,  we s tar ted  i t  –  tha t  i s  where  we 

were  on  tha t  i ssue when we s topped.  

CHAIRPERSON:    Yes,  bu t  what  I  am say ing  is  whethe r  

there  was any ru l ing  about  whether  i t  shou ld  -  you cou ld  

c ross  examine on  i t?  

ADV MPOFU SC:    Yes,  no  tha t  was conceded.  

CHAIRPERSON:    Ja ,  on  the  Rogue Un i t?  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    And so  w i th  regard  to  the  P i l lay  i ssue,  

what  was the  –  was the re  an  ob jec t ion  or  what  was the  10 

issue?  

ADV FRANKLIN SC:    Chai r.  

CHAIRPERSON:    Oh,  yes .  

ADV FRANKLIN SC:    Sorry  to  in te r rup t .   I  have jus t  been 

to ld  by  one o f  the  Commiss ion  s ta f f  tha t  there  is  a  

techn ica l  p rob lem and re la t ing  to  the  l i ve  s t ream and they 

have requested a  f i ve-minute  ad journment  to  sor t  tha t  ou t .   

CHAIRPERSON:    Okay.  I  th ink  le t  us  take  the  shor t  

ad journment  then hopefu l l y,  i t  w i l l  no t  las t  longer  than  

between f i ve  and 10 minutes .   Okay,  we ad journ .  20 

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:   Okay,  Mr  Mpofu  now the  issue  o f  Mr 

P i l lay  was there  an  ob jec t ion  tha t  i t  be ,  you inc lude i t  in  
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your  c ross -examinat ion?  

ADV MPOFU SC:   There  was Cha i r,  tha t  i s  why you  parked 

i t .   

CHAIRPERSON:   Oh,  jus t  remind  me what  the  ob jec t ion  

was and I  w i l l  hear  what  . . . [ in te rvenes]   

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   What  Ms le  Roux  has to  say?  

ADV MPOFU SC:   Cha i r,  i f  I  may jus t  pa raphrase and my  

learned f r iend Ms le  Roux w i l l  cor rec t  me i f  I  am wrong.   

Her  ob jec t ion  was tha t  the  issue o f  the  rogue un i t  I  cou ld  10 

cross-examine on i t ,  because the  . . .  tha t  was the  jus t  o f  

the  . . . [ in te rvenes]   

CHAIRPERSON:   No,  hang on.   D id  we not  say  i t  was the  

P i l lay  i ssue . . . [ in te rvenes]   

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   That  remained.  

ADV MPOFU SC:   Yes,  tha t  i s  wha t  I  sa id .   

CHAIRPERSON:   Ja ,  okay.  

ADV MPOFU SC:   I  am jus t  . . . [ in tervenes]   

CHAIRPERSON:   Okay.   Or  maybe  i t  m igh t  be  be t te r  i s  Ms  20 

le  Roux te l l s  me what  the  ob jec t ion  was . . . [ in te rvenes]   

ADV MPOFU SC:   I  can  read i t  ou t .   Th is  i s  what  she sa id  

Cha i r :  

 “So Cha i r,  le t  me  jus t  s ta te  fo r  the  record  the  

fac ts  as  they s tand in  the  a f f idav i t  tha t  were  
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f i l ed  in  respect  o f  c ross-examinat ion  as  I  have 

unders tood the  c ross-examinat ion  so  fa r.   Mr  

Gordhan accepts  tha t  Mr  Moyane d id  no t  name 

h im in  the  compla in t .   That  compla in t  i s  about  

the  un i t  and the  charge is  announced by  Sonny 

Abrahams. ”  

 The jus t  o f  the  compla in t  Cha i r  was tha t  the  

charges tha t  were  la id  by  Mr  Moyane re la ted  on ly  to  the  

rogue un i t  i ssue and the  fac t  tha t ,  the  mere  fac t  tha t  as  the  

po l i ce  went  on  to  invest iga te  they then inc luded the  P i l lay  10 

issue,  was not  accord ing  to  the  theory.   Shou ld  no t  have  

been a  sub jec t  o f  the  cross-examinat ion  because  

. . . [ in te rvenes]   

CHAIRPERSON:   Oh.  

ADV MPOFU SC:   Yes.   You remember  now Cha i r?  

CHAIRPERSON:   Okay,  ja .   I  k ind  o f  remember.   So the 

fac ts  were  the  compla in t  la id  by  Mr  Moyane d id  no t  inc lude 

the  issue o f  Mr  P i l lay ’s  re t i rement?  

ADV MPOFU SC:   Ret i rement  yes,  bu t  the  charges d id .   

CHAIRPERSON:   Bu t  la te r  on  or  when the  charges were  20 

pre fe r red ,  i t  was par t  o f  the  charges.   

ADV MPOFU SC:   Cor rec t .  

CHAIRPERSON:   Okay,  a l r igh t .   Le t  me jus t  check.   Ms le  

Roux,  you pers i s t  in  the  ob jec t ion  or  what  i s  the  pos i t ion?  

I  jus t  do  no t  wan t  to  spend t ime on i t ,  in  case tha t  i s  no  
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longer  the  case.   

ADV LE ROUX SC:   Cha i r,  on  P i l lay  pens ion  spec i f i ca l l y  o r  

on  a l l  the  pa r t  i ssues?  

CHAIRPERSON:   No,  on  the  P i l lay  i ssue.  

ADV LE ROUX SC:   Yes Cha i r,  we pers is t  on  tha t  

ob jec t ion .  

CHAIRPERSON:   Yes,  okay.  

ADV LE ROUX SC:   The compla in t  d id  no t  ment ion  i t .   I t  

came out  in  the  Hawks invest iga t ion .  

CHAIRPERSON:   Ja .   10 

ADV LE ROUX SC:   I t  i s  no t  in  the  scope on what  Mr  

Moyane was g ran ted leave to  c ross-examine.   

CHAIRPERSON:   Yes,  okay.   Mr  Mpofu?  

ADV MPOFU SC:   Cha i r,  I  am sor ry.   I  am sor ry  Cha i r,  

t ry ing  to  save t ime.   

CHAIRPERSON:   Ja .   

ADV MPOFU SC:   I  must  confess  I  was not  l i s ten ing .  

CHAIRPERSON:   No,  tha t  i s  a l r igh t .   So no,  Ms le  Roux 

says they pers is t  in  the  ob jec t ion  in  regard  to  the  P i l lay  

i ssue.   So what  i s  you r  a rgument  as  to  why i t  shou ld  be  20 

a l lowed to  be  par t  o f  the  cross-examinat ion?  I  w i l l  te l l  you  

what  I  th ink  now . . . [ in te rvenes]   

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   What  I  am th ink ing ,  so  tha t  you know 

what  my concern  is .   We have to  look  a t  the  ru l ing  to  see 
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what  fa l l s  w i th in  and what  fa l l s  w i thout  the  issues on wh ich  

there  cou ld  be  cross-examinat ion .   Now A,  B ,  C oh,  A ,  B ,  C 

I  wanted to  have a  look a t  the  scope.   

 But  I  do  no t  reca l l  whether  i t  sa id  anyth ing  about  

charges,  o ther  than s imp ly  the  cr im ina l  compla in ts .   

ADV MPOFU SC:   No,  the  compla in ts .   

CHAIRPERSON:   I t  d id  no t  say  anyth ing  about  charges as  

you reca l l?  

ADV MPOFU SC:   No Cha i r,  i t  d id  no t  say  anyth ing  about  

the  charges,  bu t  i t  i s  the  compla in ts  tha t  led  to  the 10 

charges.   That  i s  the  debate  we had ear l ie r.  

CHAIRPERSON:   Ja ,  ja .   My inc l i na t ion  wou ld  be  tha t  i f  i t  

was not  inc luded  by,  i t  was not  inc luded by  Mr  Moyane in  

the  compla in t  tha t  he  la id ,  my inc l ina t ion  wou ld  be  tha t  i t  

fa l l s  ou ts ide .   

ADV MPOFU SC:   O f  course .   

CHAIRPERSON:   Ja .   

ADV MPOFU SC:   Thanks Cha i r.   No,  tha t  i s  f ine .   Then I  

am not  go ing  to  a rgue tha t .   

CHAIRPERSON:   Yes,  okay.   Okay,  a l r igh t .   So you are  20 

ready to  s ta r t?  

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   Yes.   Okay,  I  w i l l  g ive  you an hour,  you  

wou ld  have to  t r y  you r  best  to  use i t  to ,  max imal ly.   I  am 

go ing  to  be  s t r i c te r  than I  may have been las t  t ime in  te rms 
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o f  bo th  quest ions and answers  to  t ry  and make sure  tha t  

we focus on  the  i ssues and use th i s  t ime proper ly.    

 Okay.   I t  i s  twenty  f i ve  past  s ix ,  an  hour  w i l l  take  us  

to  twenty  f i ve  pas t  seven.   Yes.  

ADV LE ROUX SC:   Cha i r,  I  cannot  be l ieve  I  am the  one  

de lay ing  the  s ta r t .   The commiss ion  has jus t  emai led  the  

m in is te r  the  e lec t ron i c  bund le ,  wh ich  updates  to  the  bund le  

tha t  Mr  Moyane ’s  lega l  team shared over  the  weekend.   I f  

we can jus t  conf i rm tha t  he  has rece ived the  l ink  and has  

been ab le  to  access i t .   10 

 Otherwise  i f  there  i s  a  re fe rence to  a  page number,  

he  w i l l  no t  have i t .   

CHAIRPERSON:   Okay.  

ADV LE ROUX SC:   And we cou ld  read the  document  to  

h im,  bu t  tha t  m ight  de lay  . . . [ in te rvenes]   

CHAIRPERSON:   Okay,  do  you want  us  to  ta lk  to  h im,  

conf i rm what  he  has rece ived or  what  he  has no t  rece ived?   

ADV LE ROUX SC:   Min is te r  Gordhan . . . [ in te rvenes ]   

CHAIRPERSON:    You know what  we a re  ta lk ing  about?  

ADV LE ROUX SC:   Yes,  Min is te r  Gordhan,  I  shared the  20 

l ink  tha t  was rece ived f rom the  commiss ion .   I t  a lso  went  to  

your  depar tment  emai l  address.   Have you been  ab le  to  

download the  va r ious bund les  tha t  were  a t tached  in  tha t  

l ink?    

MINISTER GORDHAN:   Cha i rperson,  aga in  good even ing  
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to  you.   Yes,  I  have.   There  seem to  be  some pages 

miss ing  bu t  in  o rder  to  save t ime  and in  accordance w i th  

your  ru l ing  Cha i r,  can we p roceed and then where  re levant  

I  w i l l  l ook  fo r  the  page.   

 Thank you.  

CHAIRPERSON:   Yes,  okay.   No,  tha t  i s  a l r igh t .   Okay,  Mr  

Mpofu?  I  need to  ge t  some o f  these,  the  f i les  ou t  o f  the  

way he re .    

ADV MPOFU SC:   [ ind is t inc t  –  00 :07 :25]  

CHAIRPERSON:   I  th ink ,  I  do  no t  th ink ,  ja .   10 

ADV MPOFU SC:   [ ind is t inc t  –  00 :07 :31]  

CHAIRPERSON:   Which  ones do I  need here  Mr  Mpofu ,  the  

f i les?    

ADV MPOFU SC:   Cha i r,  you need th ree  f i les .   You need  

the  PFM tha t  goes to  page 382 and then the  o ther  one  

goes to  page 1108 and then there  is  a  th i rd  f i le ,  I  th ink  i t  i s  

ca l led  someth ing  someth ing  C.  

CHAIRPERSON:   Okay,  I  am not  go ing  to  have a l l  o f  them 

here .   I  w i l l  s ta r t  w i th  the  one tha t  you w i l l  s ta r t  w i th  f i rs t .   

Why are  they t roub l ing  you Mr  Mpo fu?   20 

ADV MPOFU SC:   I  was hop ing  you do not  no t ice  Cha i r.   

CHAIRPERSON:   I  am go ing ,  wh ich  one are  you go ing  to  

s ta r t  w i th  and as  and when you  re fer  to  the  o thers ,  my 

reg i s te r  w i l l  add them up.   So wh ich  one are  you go ing  to  

s ta r t  w i th?  
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ADV MPOFU SC:   Cha i r,  I  am go ing  to  . . . [ in te rvenes ]   

CHAIRPERSON:   On the  sp ine ,  I  do  no t  know whethe r  

yours  are  wr i t ten  on  the  sp ine .   There  is  one wr i t ten  N3B,  

app l i ca t ion  bund le .   TS Moyane app l i ca t ion  to  c ross-

examinat ion  J  Gordhan.  

ADV MPOFU SC:   I  have got  those ,  A and B .    

CHAIRPERSON:   Yes.   

ADV MPOFU SC:   I  combined them in to  one f i le .   

CHAIRPERSON:    Oh,  okay.   A l r igh t ,  I  can  keep two but  no t  

th ree .   10 

ADV MPOFU SC:   Yes,  you can keep those two.   

CHAIRPERSON:   A l r igh t .   

ADV MPOFU SC:   And then you  w i l l  need the  th i rd  one 

Cha i r,  wh ich  is  the  smal le r  f i l e .   

CHAIRPERSON:   I t  can  be handed  up when you re fer  to  i t .   

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   Ja .   

ADV MPOFU SC:   And then I  do  no t  know i f  the  Cha i r  has 

go t  the  t ranscr ip t ,  because I  am a lso  go ing  to  re fer  

. . . [ in te rvenes]   20 

CHAIRPERSON:   I  on ly  have got  the  two f i les ,  I  do  no t  

know i f  they  have  got  the  t ranscr ip ts .   I s  i t  tha t  one?   

MINISTER GORDHAN:   Move your  cha i r  th is  s ide .    

CHAIRPERSON:   When you re fer  to  the  t ransc r ip t  my 

reg i s t ra r  w i l l  g ive  me the  t ransc r ip ts .   Okay.   
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ADV MPOFU SC:   Okay.  

CHAIRPERSON:   Okay,  a l r igh t .   Mr  Gordhan,  were  you 

say ing  someth ing? 

ADV MPOFU SC:   I t  i s  ha l f  past  now s i r.   

CHAIRPERSON:   Hm? 

MINISTER GORDHAN:   No,  I  am f ine  Cha i r,  thank  you.   I  

found the  f i le ,  thank you.  

CHAIRPERSON:   Okay.    

ADV MPOFU SC:   I  am jus t  go ing  to  ge t ,  i t  i s  18H30 .  

CHAIRPERSON:   Oh,  okay.   A l r igh t .   Okay,  le t  us  s ta r t .   10 

ADV MPOFU SC:   Thank you Cha i r.   Good even ing  Mr  

Gordhan.   

MINISTER GORDHAN:   Good even ing  Mr  Mpofu .  

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   I  must  jus t  say  I  see tha t  you are  s ta r t ing  

a t  ha l f  past .   

ADV MPOFU SC:    Yes.   

CHAIRPERSON:   Yes,  a l r igh t .   

ADV MPOFU SC:   That  i s  what  I  was put t ing  on  record  

Cha i r.   20 

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Thank you.   Okay,  Mr  Gordhan we I  want  

us  to  t ry  and be more  e f f i c ien t  today because we have a  lo t  

o f  t ime res t r i c t ions .   So when I  pu t  p ropos i t ions  to  you,  i f  i t  

i s  poss ib le  you g ive  me a  yes or  a  no  answer  or  I  do  no t  
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know,  bu t  as  I  sa id  ear l ie r  las t  t ime i t  m igh t  we l l  be  tha t  

somet imes there  is  a  need fo r  an  exp lanat ion .   

 So obv ious ly  we  cannot  suppress tha t ,  bu t  I  am 

go ing  to  pose the  quest ions in  such a  way tha t  you w i l l  

e i ther  agree o r  d isagree w i th  tha t  p ropos i t ion  tha t  I  am 

put t ing  to  you.   

CHAIRPERSON:   Yes,  maybe I  can jus t  emphas ise .   I t  i s  

impor tan t  to  do  i t  tha t  way Mr  Gordhan,  because  i t  a lso 

he lps  to  make sure  tha t  you do not  end up dea l ing  w i th  

o ther  mat te rs .   I f  you  s ta r t  w i th  yes,  I  agree or  no ,  I  do  no t  10 

agree,  i f  you  need to  exp la in  o r  e labora te  then you can 

e labora te ,  bu t  i f  you  s ta r t  by  say ing  I  agree o r  yes  or  no ,  i t  

he lps  to  make sure  tha t  we s t i ck  to  the  quest ion .  

 Okay,  a l r igh t .   Thank you.  

MINISTER GORDHAN:   Thank you.  

CHAIRPERSON:   Thank you.  

ADV MPOFU SC:   Thank you Cha i r.   Yes.   Mr  Gordhan,  we 

you remember  the  f i ve  areas o f  c ross-examinat ion  tha t  we,  

I  had ra ised jus t  to  recap.   We had sa id  tha t  Mr  Moyane ’s  

vers ion  was tha t  the  host i l i t y  be tween you had come f rom 20 

what  he  ca l led  your  a r rogance wh ich  you den ied  and he 

a lso  re fe r red  to  what  he  ca l led  pe t ty  jea lous ies  to  do  w i th  

h is  ach ievements  a t  SARS which  you den ied .   

 Then there  was a lso  the  d iscuss ion  on  rac i sm which  

was a  long ish  d iscuss ion  wh ich  you and I  had,  bu t  
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u l t imate ly  you den ied  and so  we were  then le f t  w i th  two o f  

those issues,  wh ich  I  w i l l  touch a  l i t t le  b i t  on  . . .  I  w i l l  do  

some recap,  bu t  we a re  le f t  w i th  two issues.   

 One was tha t  about  you r  a l leged def lec t ion  f rom 

your  own invo lvement  in  S ta te  Capture  and then the  las t  

one was tha t  you were  v i c t im is ing  h im because he was a  

wh is t le -b lower  who had unear thed a  lo t  o f  c r im ina l i t y  o r  

i l l ega l i t y  tha t  you  had le f t  beh ind  a t  SARS.   

 Do you remember  tha t?  

MINISTER GORDHAN:   Yes.   10 

ADV MPOFU SC:   Thank you.   Now what  I  am go ing  to  do ,  

fo r  the  sake o f  p rog ress I  am go ing  to  combine,  those las t  

two top ics  tha t  were  le f t  I  w i l l  combine them in to  one,  

because they a re  in  any event  re la ted  whethe r  he  is  

accus ing  you o f  S ta te  Captu re  or  c r im ina l i t y  o r  o ther  i l l ega l  

ac t ion ,  i t  i s  exact ly  the  same th ing .   

 You and I  had ag reed prev ious ly  t ha t  S ta te  Captu re  

is  unan imous to  c r im ina l i t y,  i s  i t?  

MINISTER GORDHAN:   I  am not  sure  what  the  quest ion  is  

Cha i r?  20 

CHAIRPERSON:   The quest ion  is  whethe r  you conf i rm tha t  

Mr  Mpofu  and you,  the  two o f  you agreed prev ious ly  tha t  

S ta te  Captu re  i s  s im i la r  to  c r im ina l i t y.  

MINISTER GORDHAN:   I  par t l y  agree.  

CHAIRPERSON:   Jus t  repeat  tha t?  
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MINISTER GORDHAN:   I  par t l y  agree.  

CHAIRPERSON:   Okay,  a l r igh t .   

ADV MPOFU SC:   Par t l y  agree,  okay.   So you do not  th ink  

tha t  S ta te Captu re  i s  the  same as cr im ina l i t y,  cor rup t ion  

and f raud,  money  launder ing  and th ings l i ke  tha t?  

MINISTER GORDHAN:   Those are  some o f  the  aspects  

Cha i r,  bu t  they cou ld  inc lude more .   

ADV MPOFU SC:   Okay,  a l r igh t .   Okay,  I  w i l l  no t  a rgue w i th  

tha t ,  tha t  i s  f ine .   Par t l y  agree ,  i t  i s  good enough fo r  

p resent  purposes  o therwise  we are  go ing  to  go  back in to  10 

those long def in i t iona l  i ssues.   Okay.   Now the ,  so  today ’s  

c ross-examinat ion  there fo re  i s  go ing  to  be  under  t h is  las t  

theme o f  your  a l leged c r im ina l  conduct  o r  S ta te  Capture  

conduct  and so  on ,  a l l  ro l led  in to  one.   

 But  be fore  I  do  tha t ,  I  jus t  want  to  t ie  up  a  few 

loose ends.   Do you remember  tha t  when we ended up I  

was ask ing  you about  the  S ikhakane repor t ,  wh ich  I  had 

put  to  you had never  been se t  as ide  in  any lega l  fo rum and 

I  s t rugg led  to  ge t  an  answer,  bu t  the  Cha i r  came to  my 

rescue and my unders tand ing  i s  tha t  f ina l l y  you conceded 20 

tha t  tha t  repor t  had not  been se t  as ide .   

 I s  tha t  s t i l l  the  pos i t ion?  

MINISTER GORDHAN:   No.    

ADV MPOFU SC:   Do you th ink  i t  has  now been se t  as ide?  

MINISTER GORDHAN:   S ince we las t  met  Cha i r,  i f  I  may  



23 MARCH 2021 – DAY 366 
 

Page 262 of 362 
 

exp la in .   There  has been two judgments  a t  the  Gauteng 

H igh Cour t  I  be l ieve  o f  the  fu l l  bench in  respect  o f  cer ta in  

repor ts  f rom the  pub l i c  p ro tec to r,  one o f  wh ich  and  I  quote 

f rom the  judgment ,  says:  

 “The re l iance on  a  d iscred i ted  KPMG repor t  

desp i te  i t  be ing  d isa l lowed and the  S ikhakane 

repor t  desp i te  i t  hav ing  been w ide ly  

d iscred i ted ,  she  a lso  fa i led  to  engage the  

f ind ings made in  the  Nugent  repor t . ”  

 So i t  has  no t  I  suppose been fo rmal ly  been se t  10 

as ide ,  bu t  there  is  a  commenta ry  in  tha t  judgment  on  the  

S ikhakane repor t .   

ADV MPOFU SC:   Okay.   Do you unders tand the  quest ion?   

I  am say ing  as  a t  the  30 t h  o f  November  when we,  when the  

Cha i r  pu t  the  quest ion  to  you,  the  answer  was tha t  the 

repor t  had not  been se t  as ide .   

MINISTER GORDHAN:   Cor rec t .   

ADV MPOFU SC:   Le t  us  assume what  you are  say ing  is  

cor rec t ,  you agree?  

MINISTER GORDHAN:   Cor rec t .   20 

ADV MPOFU SC:   Thank you,  and the  judgment  you are  

ta lk ing  about ,  i s  tha t  the  same judgment  where  you were ,  

where  the  judgment  sa id  tha t  you had made scanda lous 

and vexat ious remarks?  

MINISTER GORDHAN:   I  cannot  remember  the  who le  o f  the 
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judgment  Cha i r.   

ADV MPOFU SC:   Someth ing  l i ke  t ha t .    

CHAIRPERSON:   He says he  cannot  remember  the  who le  

o f  the  judgment .   

ADV MPOFU SC:   Wel l ,  yes  Cha i r  tha t  i s  why I  am 

chang ing  the  quest ion .  

CHAIRPERSON:   Oh okay,  what  i s  the  changed quest ion?  

ADV MPOFU SC:   I  am say ing  do  you remember  tha t  the  

judgment  sa id  someth ing  l i ke  you had made scanda lous 

and vexat ious remarks  about  the  person?  10 

MINISTER GORDHAN:   I  cannot  reca l l .   

ADV MPOFU SC:   Okay,  we l l  the  judgment  a lso  sa id  tha t  

you had made v i t r io l i c  and inappropr ia te  remarks  about  the  

pub l i c  p ro tec tor.   Do you remember  tha t?   I t  was not  

covered in  the  med ia ,  bu t  tha t  i s  what  was in  the  judgment .   

MINISTER GORDHAN:    I  do  no t  remember  Cha i r,  bu t  I  

suppose the  judgment  i t se l f  w i l l  speak fo r  i t se l f .   Both  in  

tha t  respect  and in  o ther  respects  as  we l l .   

ADV MPOFU SC:   I  am sor ry  Cha i r.   S i r,  i f  you  go to  I  th ink  

i t  i s  C.  20 

CHAIRPERSON:   Sor ry?  

ADV MPOFU SC:   I  th ink  i t  i s  document  C.  

CHAIRPERSON:   I f  you  te l l  me the  bund le  f i rs t ,  tha t  w i l l  

he lp .   In  wh ich  bund le  i t  i s .   

ADV MPOFU SC:   Yes Cha i r,  i t  i s  the  bund le  w i th  the ,  the  
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very  la tes t  one,  C .   Have you got  i t?  

CHAIRPERSON:   Yes s i r,  she is  wa i t ing  fo r  the  page  

number.   Once we know . . . [ in te rvenes]  

ADV MPOFU SC:   Yes,  okay oh  I  see.   I t  i s  page 145.   

CHAIRPERSON:   I s  tha t  the  pag ina ted 145 or  

. . . [ in te rvenes]  

ADV MPOFU SC:   The pag ina ted one.   

CHAIRPERSON:   Okay,  a l r igh t .   Have you go t  i t  Mr 

Gordhan?   

ADV MPOFU SC:   Paragraph 267 o f  the  judgment .   10 

CHAIRPERSON:   Have you got  i t  Mr  Gordhan?  

MINISTER GORDHAN:   I  have page 145 Cha i r.   

CHAIRPERSON:   Okay,  a l r igh t .   

ADV MPOFU SC:   Yes.   S ince you  say you have fo rgo t ten ,  

th is  i s  what  the  judge has sa id :  

 “The a l legat ions i n  parag raph 228 and . . . ”  

CHAIRPERSON:   I  am sor ry  Mr  Mpofu ,  I  remember  tha t  

when I  wanted you to  ident i f y  the  bund le  I  th ink  you sa id  

the  la tes t  one.   I  th ink  fo r  the  purpose o f  the  reco rd  I  must  

say  i t  i s  the  one wr i t ten  N3C.  20 

ADV MPOFU SC:   [ ind is t inc t  –  00 :19 :45]  

CHAIRPERSON:   App l i ca t ion  bund le ,  jus t  fo r  the  t ranscr ip t .   

Ja .   

ADV MPOFU SC:   No Cha i r,  I  a lso  d id  no t  know 

. . . [ in te rvenes]   
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CHAIRPERSON:   Ja .   Okay,  ja .   

ADV MPOFU SC:   I t  says :  

 “The a l legat ions  in  paragraph 228 and 232  

namely  tha t  Advocate  Mkwabane ’s  

competence,  in tegr i t y,  lega l  l i t e racy  and 

const i tu t iona l  g rasp o f  her  powers ,  du t ies  and 

funct ions are  doubt fu l  as  we l l  as  se t t ing  ou t  

what  o ther  cour ts  had sa id  about  her  

unders tand ing  o f  the  const i tu t ion  a re  i r re levant  

and the  las t ,  vexat ious.   The Const i tu t iona l  10 

Cour t  warned tha t  cou r t  shou ld  no t  l i ke ly  a l low  

v i t r io l i c  s ta tements  to  fo rm par t  o f  the  record . ”  

 Do you remember  tha t  i s  what  was sa id  about  you r  

a f f idav i t?   Mr  Gordhan?  

MINISTER GORDHAN:   Can I  ge t  the  paragraph aga in  Mr  

Mpofu ,  wh ich  paragraph is  i t ,  228?  

ADV MPOFU SC:   267.  

MINISTER GORDHAN:   267,  okay.    

CHAIRPERSON:   And the  quest ion  is  whether  you  

remember  tha t  the  a l legat ions tha t  the  judge is  dea l ing  20 

w i th  in  tha t  parag raph wh ich  i t  says are  i r re levant ,  

scanda lous and vexat ious are  a l legat ions tha t  you had  

made in  the  a f f idav i t .   

 I s  tha t  cor rec t?    

ADV MPOFU SC:   Yes,  tha t  i s  cor rec t .   
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MINISTER GORDHAN:   Yes,  no ted  Cha i r.   

CHAIRPERSON:   Yes.    

ADV MPOFU SC:   And you ag ree tha t  those remarks  were  

inappropr ia te  and  scanda lous.   

MINISTER GORDHAN:   I  agree tha t  I  no t ice  or  no te  what  

parag raph 267 says about  the  Con Cour t ’s  v iew on th is  

mat te r,  and i t  i s  fo l lowed by  268 Cha i rpe rson,  where  i t  

says  tha t  we agree tha t  these paragraphs,  these th ings are  

i r re levant ,  scanda lous and pre jud i c ia l .    

 The a l legat ions  made in  the  remainder  o f  the  10 

paragraph tha t  d i rec ted  tha t  one  o f  the  grounds  o f  the 

rev iew,  namely  the  pub l i c  p ro tec tor  ac ted  w i th  an  improper  

mot ive  and was b iased.   So yes,  a t  267 and 268  those 

were ,  those are  the  words and 269 then re fers  to  228 and  

232 o f  my found ing  a f f idav i t .  

 Those paragraphs are  s t ruck  ou t .   

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   And tha t  in  the ,  in  another  j udgment  

wh ich  was a  week la te r,  two weeks la te r  i t  was found tha t  20 

your  a l legat ions amounted to  spewing averments  tha t  a re  

no t  suppor ted  by  ev idence.   That  i s  what  the  fu l l  bench o f  

the  H igh  Cour t  sa id .   

 That  w i l l  be  a t  page 208 o f  tha t  bund le .   You 

remember  tha t  one?  
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CHAIRPERSON:   Le t  us  ge t  the re  f i rs t .   Page 208 you  

sa id .   

ADV MPOFU SC:   Yes,  Cha i r.   

CHAIRPERSON:   What  pa ragraph a t  208?  

ADV MPOFU SC:   85  Cha i r.   

CHAIRPERSON:   Parag raph 85.    

MINISTER GORDHAN:   Cha i r,  tha t  those are  f rom Sage  

150 . . . [ in te rvenes ]   

CHAIRPERSON:   Page . . . [ in te rvenes]   

MINISTER GORDHAN:   154 to  page 275.   I  d id  no t  rece ive .   10 

CHAIRPERSON:   D id  no t  rece ive  tha t  pages?  

MINISTER GORDHAN:   I  am sure  tha t  Min is te r  Mpofu  is  

re fe r r i ng  to  a  fu l l  bench judgment  o f  the  H igh  Cour t .   I t  i s  

obv ious ly  in  the  j udgment .   

ADV MPOFU SC:   Yes.   

MINISTER GORDHAN:   And I  am sure  you w i l l  ge t  to  o ther  

parag raphs in  the  judgment  as  we l l .   

ADV MPOFU SC:   Yes,  thank you Mr  Gordhan.   Yes ,  no  you  

can take  i t  fo r  g ran ted I  w i l l  no t  mis lead you.   I  am read ing  

f rom the  judgment .   The,  and I  am surpr i sed i f  you r  lawyers  20 

d id  no t  g ive  you these judgments  or  maybe you have jus t  

fo rgo t ten .   

 Any way,  the  . . . [ in te rvenes]   

MINISTER GORDHAN:   Can I  c la r i f y  p lease?  

CHAIRPERSON:   Yes.   
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MINISTER GORDHAN:   The a t to rneys ac t ing  fo r  Mr  Moyane 

sent  these documents  to  the  s ta te  a t to rney who sent  i t  to  

my lega l  representa t i ve ,  who sent  i t  on  to  me.   So i t  was a  

long t ra in .  

CHAIRPERSON:   Yes.   

MINISTER GORDHAN:   And a l l  I  am say ing  tha t  the  pages I  

re fe r red  to  a re  m iss ing  f rom th is  pack.   That  i s  a l l .  

CHAIRPERSON:   No,  bu t  tha t  i s  f ine .   I  th ink  one can jus t  

read because I  have got  the  judgment  he re .   

ADV MPOFU SC:   Yes.   10 

CHAIRPERSON:   “The above submiss ion  . . . ”  

 I t  says  a t  pa ragraph 85:  

 “The above submiss ion  does not  ass i s t  Mr  

Gordhan ’s  case.   The pub l i c  p ro tec tor  i s  

compla in ing  about  the  word ing  o f  the  

parag raph wh ich  he  says is  unnecessar i l y  

insu l t ing ,  combat ive  rou te .   They  cannot  jus t  

be  ignored.   Much as  we apprec ia te  the  fac t  

tha t  l i ke  any o ther  [ ind is t inc t  –  00 :24 :52]  the  

app l i cants  a re  en t i t led  to  cha l lenge the  repor t  20 

o f  the  pub l i c  p ro tec tor  i f  i t  a f fec ts  them 

adverse ly  and they a re  gr ieved thereby.   We 

are  however  o f  the  op in ion  tha t  the  app l i cants  

have gone overboard  in  th i s  mat te r,  more  so 

because the  ave rments  are  unsubs tant ia ted .   I t  
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i s  indeed so  tha t  the  pub l i c  p ro tec tor  l i ke  any  

o ther  h igh  rank ing  o f f i c ia l  i s  no t  immune to  

c r i t i c i sm.   We are  in  a  const i tu t iona l  

democracy.   Peop le  in  h igh  o f f i ce  l i ke  the 

pub l i c  p ro tec tor  need not  be  ove r ly  sens i t i ve  

aga ins t  c r i t i c i sm leve l led  aga ins t  them. ”  

 I  guess i t  covers  what  you wanted? 

ADV MPOFU SC:   No,  i t  does not .   I f  you  jus t  go  on  Cha i r.  

CHAIRPERSON:   Okay.   Then the  next  sentence:  

 “The on ly  d i f fe rence i s  tha t  such cr i t i c i sm must  10 

be  const ruc t i ve  and be backed by  the  

necessary  fac t s .   I t  w i l l  thus  no t  ass i s t  a  

l i t i gant  in  spewing averments  tha t  a re  no t  

suppor ted  by  ev idence.   Th i s  i s  what  the  

app l i cants  have done in  th is  mat te r. ”  

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Thank you.   So,  yes  Mr  Gordhan ,  I  was 

not  re fe r r ing  to  you rece iv ing  the  documents .   I  was say ing  

tha t  these documents  were ,  came out  in  December  so  they  20 

shou ld  have been sent  to  you but  tha t  i s  f ine .   You do 

accept  tha t  the  quote ,  tha t  quote ,  the  f i rs t  quote  I  read 

f rom had th ree  judges.   

 Th is  o the r  cour t  a lso  had th ree  judges.   So s ix  

judges now.   Th is  one sa id  you had gone overboard  and 



23 MARCH 2021 – DAY 366 
 

Page 270 of 362 
 

you  were  spewing ave rments  tha t  a re  no t  suppor ted  by  

ev idence and tha t  tha t  shou ld  no t  be  a l lowed,  hence the  

mater ia l  was s t ruck  o f f .   

 You accept  tha t?  

MINISTER GORDHAN:   I  w i l l  cer ta in ly  accept  i t  and ask  

the  Cha i r  to  no te  the  f ina l  ou tcome o f  these judgments ,  

wh ich  is  qu i te  damning o f  the  pub l i c  p ro tec tor  and her  

b iased and i f  you  re fer  to  in  the  7 t h  o f  December  judgment ,  

parag raph 290(5 )  fo r  example  the  pub l i c  p ro tec tor ’s  

pander ing  o f  the  rogue  un i t  nar ra t i ve  and a  pub l i c  10 

re ference to  the  un i t  as  a  “ rogue un i t ” ,  and as  a  “monster ”  

and the  s ta ted  des i re  to  de fea t  the  “monster ”  d isp lay  a  

pro found b iased towards Mr  Gordhan or  Min i s te r  Gordhan 

and acc identa l l y  the  same Min is te r  P i l lay  tha t  i s  Mr  P i l lay.  

CHAIRPERSON:   Ja .    

MINISTER GORDHAN:   So  l i ke  tha t  there  are  var ious  

comments  in  paragraph 290 on the  conduct  o f  the  pub l i c  

p ro tec to r.   

CHAIRPERSON:   E f fec t i ve ly  what  you are  say ing  is  you 

accept  tha t  the  cour t  was cr i t i ca l  o f  you,  bu t  you a re  s imp ly 20 

say ing  you were  no t  the  on ly  one o f  whom i t  was c r i t i ca l .   

MINISTER GORDHAN:   Cer ta in ly,  thank you.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Ja ,  bu t  you a re  the  on ly  one here .   I  

mean what  has tha t  go t  to  do  w i th  i t .   You are  the  on ly  



23 MARCH 2021 – DAY 366 
 

Page 271 of 362 
 

person who is  be ing  accused in  th is  c ross-examinat ion  o f  

bend ing  about  accusat ions and insu l ts  a t  peop le  w i thout  

ev idence.   

 So i t  does not  mat te r  i f  a  thousand  o ther  peop le  are  

accused o f  the  same th ing .   Anyway,  a t  paragraph 210 or  

page 210 . . . [ in te rvenes]   

CHAIRPERSON:   O f  the  las t  ment ioned judgment?  

ADV MPOFU SC:   Yes,  o f  the  las t  ment ioned judgment  

Cha i r.   

CHAIRPERSON:   Page 210?  10 

ADV MPOFU SC:   210 yes.   

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   I t  says  . . . [ in te rvenes]   

CHAIRPERSON:   What  pa ragraph?  

ADV MPOFU SC:   89 .  

CHAIRPERSON:   Ja .   

ADV MPOFU SC:   I t  a lso  says:  

 “When the  averments  made by  the  app l i cant  in  

parag raph 38,  39 ,  40  are  cons idered,  whethe r  

ind iv idua l l y  o r  cumula t ive ly  they can be 20 

const rued as  no th ing  e lse  bu t  g ra tu i tous  

averments  based on susp ic ion .   The averments  

are  there fo re  vexat ious and made in tend ing  to  

annoy the  pub l i c  p ro tec to r.   A s im i la r  f ind ing  

based on a l legat ions cashed in  s im i la r  te rms 
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by  Min is te r  Gordhan had been made in  the 

o ther  case,  in  the  rogue un i t  case. ”  

 A t  parag raph 267 and 268,  we have a l ready gone 

th rough tha t .   i s  i t  fa i r  to  say  tha t  these two judgments ,  

wh i le  they m ight  as  you say m ight  have been sca ld ing  

about  o ther  peop le  were  a lso  very  sca ld ing  about  your  

penchant  to  in  the  about  insu l ts  and v i c to ry  ha l l  and  

gra tu i tous ave rments  w i thout  any ev idence and in  do ing  so ,  

go ing  ove rboard  as  the  judge has sa id ,  and spewing  

averments  tha t  a re  no t  suppor ted  by  ev idence.   10 

 Do you agree?  

MINISTER GORDHAN:   Cha i r,  I  con f i rm what  the  

parag raphs in  the  judgment  say and equa l ly  the  judgment  

does not  re fe r  to  o ther  peop le .   I t  re fe rs  to  the  pub l i c  

p ro tec tor  and f ina l l y,  bo th  the  j udgments  found aga ins t  the  

pub l i c  p ro tec to r.   

 I  accept  the  paragraphs tha t  Mr  Mpofu  re fers  to ,  

tha t  be ing  tha t  there  were  cr i t i c i sms o f  one  or  two 

paragraphs in  my  a f f idav i t .   

ADV MPOFU SC:   No,  no t  one or  two paragraphs.   Do you 20 

accept  tha t  in  respect  o f  th is  aspect  o f  the  case o f  -  about  

gratui tous insul ts to people.   The – both ful l  benches in other 

words al l  the six  judges actual ly found against  you in favour 

of  the Publ ic Protector.  

MINISTER GORDHAN:   Chair  again I  am not  a lawyer but  
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when I  read paragraph 290 onwards I  do not  f ind any 

commentary on those things.  

ADV MPOFU SC:   I  th ink i t  is obvious that  you did not  ei ther 

read these judgments or they were not  g iven to you.   The 

order that  was at  273 Chai r.  

CHAIRPERSON:   What page? 

ADV MPOFU SC:   273.  

CHAIRPERSON:   Okay.   Yes.  

ADV MPOFU SC:   Okay so again as I  say i t  is  not  one or two 

paragraphs i t  says – order 3 Chai r.  10 

“The start ing out  appl icat ion which was 

brought by the Publ ic Protector in  terms of  

16 appl icat ions is  granted in  other  words in 

favour of  the – against  him in respect  of  

paragraph 38,  39,  40,  53,  54,  55 and 70 of  

Minister Gordhan’s aff idavi t . ”  

Do you remember that? 

MINISTER GORDHAN:   Chair  there are two judgments.   The 

one is the 7t h o f  December 2020 and the other  is the 

judgment I  th ink of  the 19t h or thereabouts of  December 20 

2020.  I  th ink i t  wi l l  be extremely helpful  i f  we know which 

judgment we are referr ing to.  

CHAIRPERSON:   Wel l  he is referr ing to… 

ADV MPOFU SC:   There is only one judgment that  is on 273.  

MINISTER GORDHAN:   Can I  f in ish here? 
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CHAIRPERSON:   Yes he is referr ing to the last  ment ioned 

one which … 

MINISTER GORDHAN:   Which date? 

CHAIRPERSON:   Which was wri t ten by Judge Gcabashe, 

Judge Twala and Judge Davis.   What page does i t  s tart  on 

Mr… 

ADV MPOFU SC:   273 – okay where i t  starts Chai r  is 100 

and… 

CHAIRPERSON:   Let  us – other – oh i t  is one wi th three 

judges.  10 

ADV MPOFU SC:   135.  

CHAIRPERSON:   I t  is the one wi th three judges.  

ADV MPOFU SC:   Wel l  they both have three judges.  

CHAIRPERSON:   Oh did they both have three judges.  I  

thought i t  was two. 

ADV MPOFU SC:   A l l  the judges found the same thing 

against  Mr Gordhan.  The f i rst  one was Judge Baqwa. 

CHAIRPERSON:   Do you want to just  c lar i fy – are the part ies 

the same because that  is the one way of  dist inguishing? 

ADV MPOFU SC:   No.  20 

CHAIRPERSON:   Or say what page i t  – where i t  starts i t  is a  

long judgment.  

ADV MPOFU SC:   Wel l  yes the f i rst  one Chai r  ends at  160.  

CHAIRPERSON:   Oh let  us go to the second one because 

that  is the one you are asking about.  



23 MARCH 2021 – DAY 366 
 

Page 275 of 362 
 

ADV MPOFU SC:   Yes that  is the one I  was asking about.  

CHAIRPERSON:   Where does i t  start?  

ADV MPOFU SC:   I t  starts at  168 I  th ink.  

CHAIRPERSON:   1? 

ADV MPOFU SC:   165.  

CHAIRPERSON:   165.   Okay i t  star ts at  165 Mr Gordhan the 

one that  ja i t  is –  

ADV MPOFU SC:   I  was reading at  273 Chai r  so I  do not  why 

there is confusion.  

CHAIRPERSON:   I  see i t  does not  te l l  – the one I  have does 10 

not  have the date at  the beginning of  when i t  was given.    

ADV MPOFU SC:   But  the date in f ront  of  275 -  275.  

CHAIRPERSON:   Ja   Do you see which one we are talk ing 

about Mr Gordhan?  I f  you have got  the page i t  s tarts at  

page 165 i t  is where you were the f i rst  appl icant  and Mr 

Maga – Mr George Ngakane, Vi rg i l  Magashule was the 

second  appl icant  and Mr Pi l lay was the thi rd  appl icant .   And 

Mr Mpofu was reading paragraph 3 of  the order at  the end of  

the judgment.    

ADV MPOFU SC:   I  th ink you are … 20 

MINISTER GORDHAN:   Sorry Chair  you can proceed I  am 

looking at  my computer to t ry and t rack i t  down.  

CHAIRPERSON:   But  I  can tel l  you that  the paragraph,  

paragraph 3 real ly says that  the appl icat ion brought  I  th ink 

by the Publ ic Protector for paragraphs 38,  39,  40,  53,  54,  55 
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and 70 of  your founding aff idavi t  should be stuck out  was 

granted.   That  is what i t  says.   So Mr Mpofu wanted you to 

conf i rm that  you – you know that  th is is  the order  that  was 

granted under paragraph 3? 

MINISTER GORDHAN:   S ince you have read i t  for  Chai r  

thank you very much and I  know that .   Thank you.  

CHAIRPERSON:   Yes okay.  

ADV MPOFU SC:   Okay wel l  more important ly  the paragraph 

6 of  that  judgment was that  the f i rs t  and thi rd appl icant  and 

you were the f i rst  are ordered jo int ly  and several ly to pay the 10 

costs of  the Rule 6.15 appl icat ion including the costs of  your  

counsel  on the scale as between at torney and cl ient .   In 

other words on the puni t ive stake.  So the court  has decided 

to award puni t ive costs against  you for the insul ts the 

gratui tous insul ts  that  you had held wi thout  evidence at  the 

Publ ic Protector,  do you remember that  or was that  explained 

to you why you had to pay puni t ive costs to the Publ ic  

Protector even though i t  was not  covered in the media? 

MINISTER GORDHAN:   I  note the observat ion Chai r.  

ADV MPOFU SC:   Yes and the point  I  was making about that  20 

is that  i t  – now with the further  conf i rmat ion of  at  least  s ix 

judges wi thin a week or two af ter we had been here you not  

only were told that  you made false accusat ions of  corrupt ion 

and cr iminal i ty against  someone twice by two ful l  benches 

but  you were also marked at  wi th  puni t ive costs for  doing so.   
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So that  seems to be your propensi ty what you say about 

that? 

CHAIRPERSON:   That  seems to be? 

ADV MPOFU SC:   Your propensi ty.  

MINISTER GORDHAN:   ( Inaudib le)  

CHAIRPERSON:   What was the answer Mr Gordhan? 

MINISTER GORDHAN:   No there was not  a quest ion but  the 

al legat ion was that  that  is a propensi ty which I  deny.  

CHAIRPERSON:   Yes,  ja the – 

ADV MPOFU SC:   There was a quest ion.   I  said do you 10 

agree wi th that? 

MINISTER GORDHAN:   I  deny that .  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   Vehement ly.  

ADV MPOFU SC:   And i t  was also said that  you remember 

where they was discussion about racism and bel i t t l ing people 

and so on in November? 

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   Do you know that  again three judges,  

Judges Gcabashe, Twala and Davis a few weeks af ter the 20 

last  cross-examinat ion found that  your at t i tude was 

condescending towards Af r ican women namely the Publ ic 

Protector.  

MINISTER GORDHAN:   Can you refer me to a paragraph 

please? 
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ADV MPOFU SC:   So i f  I  may – 155.   Now that  would be the 

– the second judgment i t  is sorry Chair  i f  I  may just  – oh yes 

para – page 205 paragraph 78.   And in relat ion to that  one 

you had made an al legat ion that  s imi lar to the ones you 

made against  Mr Moyane that  the Publ ic  Protector  was 

mot ivated by state capture and corrupt  mot ives in issuing her  

report .  

CHAIRPERSON:   I  am sorry where are you reading f rom i t  is  

not  on 78 is i t?  

ADV MPOFU SC:   Chai r.  10 

CHAIRPERSON:   Where are you reading f rom? 

ADV MPOFU SC:   I  am not  reading I  am just .  

CHAIRPERSON:   Oh okay I  thought  you were referr ing us to 

page 205.  

ADV MPOFU SC:   Yes I  am.  

CHAIRPERSON:   Oh you are not  reading i t .  

ADV MPOFU SC:   I  am just  te l l ing him – g iving the wi tness 

context .  

CHAIRPERSON:   Okay.   Okay.  

ADV MPOFU SC:   In that  regard you had accused the Publ ic  20 

Protector of  being mot ivated by state capture mot ives for  

issuing a repor t  against  you 48 hours before the 

announcement of  cabinet  or the inaugurat ion,  remember 

that? 

MINISTER GORDHAN:   Where is  the quest ion of  race in  
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paragraph 78? 

ADV MPOFU SC:   Do you remember the – just  answer the 

quest ion Mr Gordhan let  us not  star t  on you… 

MINISTER GORDHAN:   No,  no Chair.  

ADV MPOFU SC:   Do not  ask me quest ions.  

MINISTER GORDHAN:   Chai r  wi th  great  respect  Mr Mpofu 

f i rst  referred us to paragraph 78 to i l lust rate h is point  that  

there is a so cal led racism in my conduct  and I  said where is 

the paragraph?  He then refers to paragraph 78.   Now for the 

publ ic record nowhere in paragraph 78 is the issue of  race 10 

referred to that  is the only point  I  am making.    

CHAIRPERSON:   No I  am… 

MINISTER GORDHAN:   And I  am sure you can see i t  in  f ront  

of  you as wel l  Chai r.  

CHAIRPERSON:   Yes.   No my recol lect ion is that  he did not  

use racism he sa id condescending – condescending and i f  

you look at  paragraph 78 there is a reference to 

condescending.  

MINISTER GORDHAN:   He said that  condescending towards 

appl icant  – two appl icants.  20 

CHAIRPERSON:   That  woman I  th ink… 

MINISTER GORDHAN:   No he referred to Afr ican women.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   Chair  he referred to  Af r ican women.  

CHAIRPERSON:   Mr Mpofu just  as a matter… 
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MINISTER GORDHAN:   Nowhere in  paragraph 78 is… 

CHAIRPERSON:   Let  us start  wi th the quest ion that  you put  

f i rst .  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   So that  I  can know whether Mr Gordhan’s 

answer is – is to the point  or not  or is not  r ight .  

ADV MPOFU SC:   No wel l  Chai r  you can know that  for sure 

because i t  is not  to the point .   I  have asked him a quest ion.  

CHAIRPERSON:   Ja what was the quest ion? 

ADV MPOFU SC:   I  am tel l ing h im to the paragraph.   I  sa id 10 

to him that  does he remember that  the one of  the judgments 

found that  his at t i tude towards the Publ ic Protector was 

condescending and then he said what page and then I  am 

taking him to the page.  

CHAIRPERSON:   Yes but  you did not  read the page – the 

paragraph.  

ADV MPOFU SC:   No I  have not  read the page yet .  

CHAIRPERSON:   Yes,  yes.  

ADV MPOFU SC:   I  am just  – I  am just .  

CHAIRPERSON:   You can put  a quest ion before reading i t  is  20 

i t  not? 

ADV MPOFU SC:   I  mean I  do not  know what is going on 

now.  Pardon.  

CHAIRPERSON:   Did you put  a  quest ion to him before 

reading the paragraph? 
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ADV MPOFU SC:   Yes I  put  a quest ion he said he wanted the 

page so that  is why I  had a break to look for the page.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Now I  found the page I  am cont inu ing wi th  

my quest ioning.  

CHAIRPERSON:   Oh okay al r ight  let  me read what the 

paragraph 78 says.  

ADV MPOFU SC:   No Chai r  – no we are not  there yet .   We 

are not  there.  

CHAIRPERSON:   Yes but  why are we coming here i f  you are 10 

not  going to let  us read i t?  

ADV MPOFU SC:   Because I  need to bui ld up to the quest ion 

that  I  have asked him. 

CHAIRPERSON:   But  I  thought there is a quest ion you put  to 

him af ter he had said where – what – refer him to the 

re levant  page and that  is the quest ion that  I  th ink I  missed.  

ADV MPOFU SC:   Wel l  Mr Gordhan i f  I  may ask Chair? 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   The – I  was just  giv ing you the 

background and then you but ted in  and asked me a quest ion 20 

which is  not  al lowed.  The – what I  was saying is in  re lat ion 

to th is quest ioning that  I  am about to ask you i t  was in  

re lat ion to an averment made in your aff idavi t  that  the Publ ic 

Protector was mot ivated by state capture and corrupt  

mot ives in issuing the report .   Do you remember that? 



23 MARCH 2021 – DAY 366 
 

Page 282 of 362 
 

MINISTER GORDHAN:   No I  do not  but  I  th ink what I  

remember Chai r  is that  the – the issue was how does a 

Publ ic Protector arr ive at  a f inal  report  wi thin 48 hours of   

receiving some submission or the other.  

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   The court  on the other hand notes in  

paragraph 78 that  i t  is also condescending of  the appl icants 

to want to argue that  the Publ ic Protector would unable to 

deal  wi th the ir  representat ions wi thin a l imi ted per iod of  t ime 

of  48 hours.   The court  in i ts – that  is the court ’s v iew – I  10 

note the view i t  is recorded in  paragraph 78 but  there is no 

reference there to  Afr ican women.  

ADV MPOFU SC:   Nobody said there is a reference to 

Afr ican women in  the paragraph.   I  said the court  sa id your  

at t i tude was condescending towards her and she is an 

Afr ican woman – you understand that?  Do you know that  the 

court  said you were condescending towards Advocate 

Busisiwe Mkhwebane who is – happens to be an Afr ican 

woman? 

MINISTER GORDHAN:   The word condescending is in 20 

paragraph 78 I  have read i t  out  al ready,  I  have 

acknowledged i t  Chai r.  

ADV MPOFU SC:   Yes.   And al l  I  wanted to say to you is that  

that  again a ful l  bench conf i rmed that  you bel i t t l ing and 

condescending in  the context  we are talk ing about i t  means 
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the same thing.   Bel i t t l ing somebody and cal l ing them cheeky 

and tel l ing them to grow up is also condescending would you 

agree? 

MINISTER GORDHAN:   Not  necessar i ly.  

ADV MPOFU SC:   Somet imes? 

MINISTER GORDHAN:   I  beg your pardon.  

ADV MPOFU SC:   I f  you say not  necessari ly I  do not  know 

what that  means.   Is i t  somet imes condescending to – to  

bel i t t le someone and cal l  them cheeky and tel l  them to grow 

up?  What do you mean not  necessari ly? 10 

MINISTER GORDHAN:   I  am not  sure about th is  l ine of  

quest ioning Chai r.   So I  note what  the advocate says but  I  

have no – no response to that  and the previous occasion I  

denied any al legat ion of  rac ism and my whole history as an 

act iv ist  of  50 years proves that  as a member of  the Afr ican 

Nat ional  Congress which subscr ibes to the f reedom charter.   

That  is al l  I  have to say.  

CHAIRPERSON:   Wel l  he was asking you whether  you 

equate cal l ing somebody cheeky – what was the other. .  

ADV MPOFU SC:   Grow up.  20 

CHAIRPERSON:   Grow up when you say that  to somebody 

whether you equate that  to condescending? 

MINISTER GORDHAN:   Not  necessar i ly Chair  I  mean you 

could have a – your chi ld behaving badly and you say to the 

chi ld grow up stop behaving l ike that .  
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ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   Because you are behaving chi ld ishly.   

Or on the other hand somebody including a chi ld who might  

be part icular ly impudent on a part icular matter could be told 

you are being cheeky.   So there are many di fferent  contexts 

in which those words could be used and that  is al l  I  have to  

say.  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   And i f  he – yes – I  agree wi th that .   And i f  

you use i t  in relat ion to someone that  you have agreed is of  10 

the same age group as you would you agree that  i t  can be 

condescending for  someone of  my age group? 

MINISTER GORDHAN:   No.  

ADV MPOFU SC:   I t  can never be condescending to – for  

someone of  my age group to tel l  me to grow up.  

MINISTER GORDHAN:   No.  

ADV MPOFU SC:   And to – and that  I  am cheeky? 

MINISTER GORDHAN:   Not  in the context .  

ADV MPOFU SC:   Are you being ser ious? 

ADV LE ROUX:   Chair  could I  – could I  p lace an object ion on 20 

the record? 

CHAIRPERSON:   Hang on,  hang on.   Yes.  

ADV LE ROUX:   Chai r  could I  p lace an object ion on the 

record? 

CHAIRPERSON:   Yes.  
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ADV LE ROUX:   Two points.   One Mr Mpofu is now reframing 

his quest ion.   This al l  started because he stated as a fact  

and the t ranscr ipt  wi l l  show i t  i f  we have to go back and look 

i t .   He stated as a fact  that  the ful l  bench found that  Mr 

Gordhan discr iminated against  an Afr ican woman.  The 

Minister then asked for the paragraph,  he got  referred to i t .  

CHAIRPERSON:   Yes but  you going back now.  We were…. 

ADV LE ROUX:   The condescending – Chair  i f  I  can make 

the second point .  

ADV MPOFU SC:   That  is not  t rue.  10 

ADV LE ROUX:   Now we – i f  I  can make the second point .   

Now because of  how the conversat ion is unfolding around 

the condescending word in that  paragraph in a judgment that  

everybody accepts what i t  says we are now going back to the 

rac ism topic that  was canvassed at  length for the last  –  

CHAIRPERSON:   Ja but  he is canvassing… 

ADV LE ROUX:   Mr Mpofu is hal fway through his top ic.  

CHAIRPERSON:   But  he is canvassing i t  now in the l ight  on 

the judgment about condescending.  

ADV LE ROUX:   Yes but  Chai r  20 

CHAIRPERSON:   CHAIRPERSON:   Yes.  

ADV LE ROUX:   The point  is what he is supposed to be 

using his hour  for  and he is  now hal fway through that  is  to 

deal  wi th def lect ing f rom your  own involvement in state 

capture,  the al legat ion made against  Mr – Minister Gordhan 
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and because – and discr iminat ing against  Mr Moyane could… 

CHAIRPERSON:   But  remember that… 

ADV LE ROUX:   Now we are back to the conversat ion 

(speaking over one another).  

CHAIRPERSON:   Remember that  i f  he does not  use h is hour 

opt imal ly i t  is his – i t  is h is – he has been… 

ADV LE ROUX:   Then he is going to  ask for another hour.  

CHAIRPERSON:   He has been given an hour.   Mr Mpofu 

cont inue.  

ADV MPOFU SC:   Yes Chair  and I  hope this mighty waste of  10 

my t ime wi l l  not  be calculated in the – in  the hour because I  

do not  know why my learned f r iend feels the need to lecture 

me about how to conduct  my cross-examinat ion.   So anyway 

incidental ly we were st i l l  on the – on the topic of  

condescending which seems to be coming f rom al l  quarters.   

The… 

ADV LE ROUX:   Chair  can we – can I  object  to that  as wel l?   

Mr Mpofu is do ing his job I  am doing my job.   We do not  

need to make i t  personal .  He does not  need to take such an 

at tack at  me, at  the evidence leaders etcetera.   I f  he just  20 

asked quest ions f rom the one issue remaining we could 

actual ly get  out  of  here today.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Chai r  I  do not  need Ms Le Roux to  te l l  me 

how – which quest ion to ask and when and why?  Real ly th is  
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is my cross-examinat ion she must just  s i t  down.  

CHAIRPERSON:   Okay thank you.   Let  us cont inue.   

ADV MPOFU SC:   Thank you Chai r.   Anyway the quest ion Mr 

Gordhan real ly  is a simple one that  these judgments seemed 

to conf i rm that  i t  is your propensi ty  

a.  To insul t  people in a vi t r io l ic scandalous manner 

wi thout  evidence and 

b.  That  to be condescending towards them. 

What is your comment? 

MINISTER GORDHAN:   I  deny the – I  deny that  completely  10 

and emphat ical ly.  

ADV MPOFU SC:   You do not  th ink this judgment says you 

are condescending – what is i t  that  you are denying? 

MINISTER GORDHAN:   Your – the word propensi ty which 

you convenient ly int roduced.  

ADV MPOFU SC:   Oh I  see so i t  just  happened that  two ful l  

benches found your remarks to be vexat ious,  insul t ing,  

v i t r io l ic,  fatui tous al l  the words that  I  have used? Six judges 

that  is just  i t  does not  show any propensi ty i f  that  happened 

in f ront  of  those six judges,  is that  your evidence? 20 

MINISTER GORDHAN:   Chair  there are two judgments that  

00:20:47 in a few paragraphs on language used in an 

aff idavi t  as opposed to many paragraphs wi th reference to 

the substance of  the matter and the substance of  the matter  

is the conduct  and the outcomes of  that  conduct  in respect  of  
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the Publ ic Protector parts of  which I  read in the one 

judgment on the 7 t h of  December f rom paragraph 20 – 290 

onwards.   In both judgments the courts were completely  

condemning of  the outcomes of  or  and the f indings of  the 

Publ ic Protector including indicat ing displays of  bias towards 

Minister Gordhan and Mr P i l lay and I  quote f rom the 7t h of  

December paragraph 20.90.  So I  th ink what we asking for is 

balance so that  we can move on to the next  quest ion.   Thank 

you.  

CHAIRPERSON:   Mr Mpofu.  10 

ADV MPOFU SC:   I  te l l  you.   Okay the Publ ic  Protector  is 

not  under cross-examinat ion now I  am cross-examin ing you 

Mr Gordhan do you understand at  least  that? 

MINISTER GORDHAN:   Oh certainly but  I  th ink Chair  the 

only point  I  am making is that  i t  is important  to give both 

context  I  th ink I  heard you say that  before to a previous 

wi tness and the speci f ic matter that  you might  want to refer  

to.   The context  is  a judgment as a whole and the f indings of  

the judgment and the speci f ics is  one or two paragraphs.   

That  is the only th ing I  am point ing out .  20 

ADV MPOFU SC:   Anyway did – do you accept  that  part  of  

your evidence in that  –  was that  in  reaching the conclusion 

that  Mr Moyane was the state capture pract i t ioner you rel ied 

among other th ings on gossip? 

MINISTER GORDHAN:   Yes I  understand I  used that  word 
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and I  apologised for  that  and – and understood once the 

t ranscr ipt  was actual ly referred to .   But  any other  factors 

that  – in that  respect  one can refer  to  in relat ion to Mr 

Moyane and state capture but  i f  the Chair  wants to get  into 

that  we can get  in to that .  

ADV MPOFU SC:   Do you even… 

CHAIRPERSON:   I  must  just  ment ion Mr Mpofu I  know when 

you are on your feet  you might  not  keep an eye on the t ime i t  

is about  th i r ty minutes past  seven.  

ADV MPOFU SC:   Yes Chair  but  I  mean i f  I  am get t ing 10 

answers l ike this  I  have asked you a simple quest ion do you 

– did you rely on gossip or not? 

MINISTER GORDHAN:   No.  

ADV MPOFU SC:   So why did you say you rel ied on gossip? 

MINISTER GORDHAN:   I  – wel l  the word gossip was used 

loosely which I  explained then.  

ADV MPOFU SC:   So which is which?  Did you re ly on 

gossip or did you not  rely on gossip? 

MINISTER GORDHAN:   Chai rperson we have a repet i t ion of  

the same quest ion in di fferent  forms but  i f  I  may the word 20 

gossip as I  said was used and later I  understood that  or  t r ied 

to explain that  gossip is basical ly saying that  was 

informat ion at  that  t ime.  However I  th ink what Mr Moyane 

needs to answer to that  was qui te evident  is that  the state… 

ADV MPOFU SC:   No please.  
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CHAIRPERSON:   No Mr Gordhan, no Mr Gordhan the 

quest ion is s imple –  

MINISTER GORDHAN:   No okay f ine.  

CHAIRPERSON:   The quest ion is did you rely on gossip or 

not  and i t  is ei ther  yes or no? 

MINISTER GORDHAN:   No not .  

CHAIRPERSON:   No? 

MINISTER GORDHAN:   I  have some di rect  – I  had some 

di rect  informat ion which I  have now recol lected at  that  t ime I  

d id use the word gossip that  is noted Chai r.  10 

CHAIRPERSON:   Okay a lr ight .  

ADV MPOFU SC:   I  d id not  ask you about using the word I  

said d id you rely on gossip among other th ings? 

MINISTER GORDHAN:   And the answer which I  have given 

al ready Chair  is not  ent i re ly.  

ADV MPOFU SC:   Okay you part ly  rel ied on gossip.   Okay 

that  is f ine I  can leave i t  there.   Al r ight  now the – you were 

then accused by Mr Moyane of  cr iminal i ty.   Do you accept  

that  – do you know about Precca the – the Act  that  says that  

i f  you know something about corrupt ion i f  you do not  report  i t  20 

you yoursel f  are gui l ty of  a cr ime? 

MINISTER GORDHAN:   Vaguely yes.  

ADV MPOFU SC:   Yes.   And you yoursel f  knew you test i f ied 

ear l ier that  you knew about Mr Moyane’s involvement in 

state capture/corrupt ion and al l  those things as far back as 
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2016,  correct? 

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   And have you ever reported that  to the 

pol ice? 

MINISTER GORDHAN:   As I  explained ear l ier Chai r  when Mr 

Mpofu was referr ing to cr iminal i ty and corrupt ion and so on 

in def in ing state capture I  sa id i t  goes beyond just  those 

elements.   So state capture is not  only about cr iminal i ty i t  is  

about  for example hol lowing out  an inst i tut ion of  i ts senior 

and most capable people,  hol lowing out  people who have 10 

inst i tut ional  knowledge,  breaking up those parts  of  the 

inst i tut ion that  in  th is  instance have to deal  wi th c igaret te  

and tobacco smuggl ing and  other forms of  i l l i c i t  t rade which 

harm the South Af r ican economy and I  th ink I  have presented 

that  to you as wel l  as Chai r  on a previous occasion.   And 

dismant l ing the execut ive commit tee for example that  existed 

at  that  part icular t ime.  And central is ing power.   Ear l ier today 

I  bel ieve you heard ev idence about a central  procurement 

ent i ty which was qui te fascinat ing because that  is the 

easiest  way in which to engage in the kind of  act iv i ty  that  Mr 20 

Mpofu is referr ing to which is cr iminal  conduct  in relat ion to 

procurement.   So state capture goes beyond “cr iminal i ty”  i t  

is inst i tut ional  damage on a wide scale in respect  of  

governance,  in respect  of  the operat ions of  an organisat ion,  

in respect  in th is instance of  the revenue col lect ion and 
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there are commentar ies f rom the t reasury in that  part icular 

regard as wel l  and damage caused to the Human Resource 

capabi l i ty that  an inst i tut ion has.   So i t  is a much wider… 

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   No.  

MINISTER GORDHAN:   Scope of  00:27:37 to the def in i t ion.  

CHAIRPERSON:   Mr Mpofu.  

ADV MPOFU SC:   Wel l  I  do not  know i f  you or even the 

Chair  remembers what the quest ion was.   I t  was a simple 

quest ion I  do not  know what you have been going on for f ive 10 

minutes.   Do you remember what the quest ion was? 

MINISTER GORDHAN:   The quest ion was whether  I  had 

reported any corrupt  act iv i ty in rela t ion to the Precca Act  and 

so wi l l  refers to the Act  and what I  was explaining to you is  

the d i fference between cr iminal i ty on the one hand and state 

capture on the other hand as a wider concept.  

ADV MPOFU SC:   Yes and when are you going to  answer the 

quest ion? 

MINISTER GORDHAN:   To ( inaudib le).  

ADV MPOFU SC:   Did you or did you not  report  the matter to 20 

the pol ice?   I  mean real ly  

MINISTER GORDHAN:   I  beg your pardon.  

ADV MPOFU SC:   Did you Pravin Gordhan report  the matter 

of  involvement of  Mr Moyane in state capture to the pol ice 

yes or  no?  I  mean you do not  need this  fami ly  matter of  
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rumbl ing.  

MINISTER GORDHAN:   As far as I  know Chairperson and I  

wi l l  be guided by yoursel f  state capture in legislat ion is not 

def ined as a cr ime.  

ADV MPOFU SC:   Chai rperson i t  is real ly – I  have to  

intervene.  

MINISTER GORDHAN:   There might  be a speci f ic… 

ADV MPOFU SC:   Did you report  the matter to the pol ice or 

not? 

MINISTER GORDHAN:   Report  what? 10 

CHAIRPERSON:   The matter of  Mr Moyane’s al leged 

involvement in state capture that  is what the quest ion is.   

Did you report  Mr Moyane’s al leged involvement in state 

capture to the pol ice? 

MINISTER GORDHAN:   But  in – the – there has to be 

singular acts of  corrupt ion which at  that  point  in  t ime I  could 

not  ident i fy subsequent… 

CHAIRPERSON:   So the answer is you did not .  

MINISTER GORDHAN:   The acts of  corrupt ion around giving 

a debt  management company a contract  to col lect  debts.   20 

But  no I  d id not  report  i t  because I  d id not  see i t  was in the 

prevue of  state capture.  

ADV MPOFU SC:   Thank you.   So the answer is no? 

MINISTER GORDHAN:   I  th ink that  is what you heard.  

ADV MPOFU SC:   Thank you.   So what was the last  ten 
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minutes about?  Alr ight .   Now the – the PFMA you were a 

Minister who was responsible for the PFMA as Minister of  

F inance.   So you shou ld  know i t  in  and out .   Cor rec t?  

MINISTER GORDHAN :    I  am fami l ia r  w i th  tha t .  

ADV MPOFU SC :    Yes.   Now,  when you. . .   I  am go ing  back  

to  the  issue o f  the  “ rogue un i t ”  in  the  le t te r  he  wr i tes  to  

Min is te r  Manua l .   And i t  i s  fa i r  to  summar i se  tha t  you r  

le t te r  was s imp ly  say ing  tha t  SARS d id  no t  have the  lega l  

mandate  to  fo rm such a  un i t .   Cor rec t?  

MINISTER GORDHAN :    As  a l ready. . .   Yes.  10 

ADV MPOFU SC :    And tha t  was f rom lega l  adv i ce  tha t  you 

obta ined.   Cor rec t?  

MINISTER GORDHAN :    I  cannot  remember  the  de ta i l s .  

ADV MPOFU SC :    Okay.   Anyway.   Maybe you jus t  knew i t .   

Bu t  you knew i t  wou ld  be  un lawfu l  to  fo rm such  a  un i t  

w i thout  the  invo lvement  o f  the  Nat iona l  In te l l igence 

Agency.   Cor rec t?  

MINISTER GORDHAN :    Sor ry?   I t  wou ld  be  i l l ega l  to . . .?  

ADV MPOFU SC :    To  fo rm a  un i t  such as  tha t  one w i thout  

the  invo l vement  o f  the  Nat iona l  In te l l igence Agency.   20 

Hence,  you wro te  a  le t te r  to  Min is te r  Manua l  to  tha t  e f fec t .   

Cor rec t?  

MINISTER GORDHAN :    No,  the  l e t te r  to  Min is te r  Manua l  

was to  exp la in  why coopera t ion  be tween the  In te l l igence 

Agency and SARS was necessary,  f i rs t l y.   Second ly,  why 
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the  un i t  to  be  loca ted w i th in  the  MIA.   Th i rd ly,  to  exp la in  

why the . . .  necess i ty  i s  fo r  tha t  ac t i v i t y.   And four th ly,  to  

request  f inances fo r  the  un i t .    

ADV MPOFU SC :    D id  you . . . [ in te rvenes]   

MINISTER GORDHAN :    I t  was the  word ing  o f  the  memo.  

ADV MPOFU SC :    No.   Okay.   D id  you say in  your  le t te r. . .   

And i t  i s  TSM(?)-375,  Cha i r.  

CHAIRPERSON :    I  am so r ry.   D id  you pre fer  to  a  

parag raph and page?  

ADV MPOFU SC :    375.  10 

CHAIRPERSON :    375.   That  i s  . . . [ in te rvenes]   

ADV MPOFU SC :    You sa id  . . . [ in tervenes]   

CHAIRPERSON :    Ja ,  okay.   Cont inue.  

ADV MPOFU SC :    To  say:  

“Co l lec t ing  tac t i ca l  in te l l igence  invar iab le  

means penet ra t ing  and i t  means accept ing  

organ ised cr im ina l  synd ica tes .  

Th is  i s  an  ac t iv i t y  fo r  wh ich  SARS does not  

p resent ly  have the  capab i l i t y  inc lud ing  the  

leg is la t i ve  mandates  to  manage. . .  to  20 

unders tand ac t iv i t ies . . . ”  

 D id  you wr i te  tha t?   S igned Prav in  Gordhan.  

MINISTER GORDHAN :    Yes.    

ADV MPOFU SC :    So  then your  answer  i s  yes .   You knew 

tha t  SARS d id  no t  have the  leg is la t i ve . . .   I t  wou ld  be  
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un lawfu l  fo r  SARS to  do  someth ing  tha t  i t  i s  has  no t  a  

leg is la t i ve  manda te  to  do .   Cor rec t?  

MINISTER GORDHAN :    As  I  exp la ined ear l ie r  Cha i r,  tha t  

was cor rec t .  

ADV MPOFU SC :    Yes.   So i f  you  –  and th i s  money –  was 

th is  money g iven by  Treasury?  

MINISTER GORDHAN :    I  cannot  reco l lec t  now.  

ADV MPOFU SC :    You cannot  reco l lec t?  

MINISTER GORDHAN :    [No aud ib le  rep l y ]   

ADV MPOFU SC :    Wel l ,  i f  i t  i s  . . . [ in te rvenes]   10 

MINISTER GORDHAN :    I t  cou ld  no t  have been on 

re f lec t ion  because tha t  memo and h i s  in ten t  were  no t  

persuade.    

ADV MPOFU SC :    Yes.   So i t  cou ld  have been.   And i f  i t  

was . . . [ in te rvenes ]   

MINISTER GORDHAN :    I  am say ing  the  oppos i te .  

ADV MPOFU SC :    You say the  money was not  g iven as  a  

fac t?  

MINISTER GORDHAN :    I  say  i t  i s  un l i ke l y  to  have been –  

any money. . .  e i ther  f rom SARS or  f rom the  f i scus to  have 20 

been made ava i l ab le  because,  as  the  t ranscr ip t  w i l l  show 

in  the  November  c ross-examinat ion ,  th is  un i t  d id  no t  

mater ia l i se  in  the  fo rm tha t  was env isaged in  tha t  memo.    

ADV MPOFU SC :    No,  bu t  then  you –  bu t  he  un i t  was 

fo rmed –  i t  was opera t ing  w i th in  a  few weeks o f  th is  le t te r.   
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Th is  was in  2007.  

MINISTER GORDHAN :    I t  was a  d i f fe ren t  t ype o f  un i t  w i th  

a  d i f fe ren t  manda te  in  accordance w i th  the  SARS mandate .   

ADV MPOFU SC :    Okay but  tha t  i s  no t  the  ev idence o f  

m is te r. . .   The KPMG repor t ,  the  Sikhakhane report ,  the  

Kroon repor t .   A l l  found tha t  i t  was un lawfu l  to  –  for  SARS 

to  breach i t s  mandate .   And you  know,  a t  leas t  in  2007,  

tha t  fo rm ing such  a  un i t  wou ld  be  beach ing  i t s  mandate  bu t  

. . . [ in te rvenes]   

MINISTER GORDHAN :    The Sikhakhane report  has been 10 

found to be incorrect  in  i ts. . .   And paragraph 290 of  the high 

court  judgment on the 7t h of  December,  says that  the Publ ic 

Protector completely disregarded the Sunday Times apology 

and the Kroon apology.   So the Sikhakhane repor t ,  Chai r,  

was discredi ted.   The KPMG report  has been mut i lated and. . .    

 And as far as Judge Kroon is concerned,  he 

apologised for the. . .  wi th which he issued the statement and 

apologised for the contents thereof .   So none of  the three 

have any legs lef t  at  a l l .  

ADV MPOFU SC :    Okay.   Le t  us  take  tha t  b i t  by  b i t .   You 20 

accept  tha t  the  S ikhakhane report  has never been reviewed 

and set  aside or chal lenged in court? 

CHAIRPERSON :    So  you remember  the  answer  to  tha t  

ear l ie r  Mr  Mpofu?  

MINISTER GORDHAN :    I  want  to  know . . . [ in te rvenes]   
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ADV MPOFU SC :    Okay.   Maybe  le t  take  you. . .   A re  you 

ser ious tha t  the  Sikhakhane report  was discredi ted because 

the Sunday Times or something found i t  to be – to have 

weakness . . . [ intervenes]   

MINISTER GORDHAN :    I  am ta l k ing . . .   Sor ry,  Cha i r.   I  am 

ta lk ing  about  the  7 t h  o f  December  fu l l  bench judgment  o f  

the  Gauteng Nor th  Cour t  under  paragraph 20(6 ) ,  the  par t  

where  i t  says :  

“The Pub l i c  Pro tec to r  comple te ly  d is regarded  

the  Sunday Times ’ apo logy . . . [ in te rvenes]   10 

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    . . .and the  Kroon apo logy.   And 

then ear l ie r  in  pa rag raph 3 :  

“The re l iance on  the  d isc red i ted  KPMG repor t  

desp i te  i t  hav ing  been d isavowed and the  

Sikhakhane report  despi te i t  having been widely 

discredi ted.    

She also fa i led to engage with the f indings 

made in the Nugent ’s report . . . ”  

 These are quotat ions f rom paragraph 290.  20 

ADV MPOFU SC :    Yes.   Mr  Gordhan,  do  you accept . . .   

Okay.   A t  some s tage I  th ink  you were  a  soc ia l i s t .   So you 

shou ld  you know the  concept  o f  t ime and space.   You 

accept  tha t  you a re  no t  a  p rophet?  

MINISTER GORDHAN :    [No aud ib le  rep l y ]   
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ADV MPOFU SC :    In  o ther  words . . . [ in te rvenes]   

MINISTER GORDHAN :    [ Ind is t inc t ]   

ADV MPOFU SC :    Ja .   Wel l ,  I  know you cannot  accept  as  

one o f  the  dangers  bu t  you have not  ye t  counted yourse l f  

. . . [ in te rvenes]   

MINISTER GORDHAN :    I  d id  no t  favour (?)  e i the r.  

ADV MPOFU SC :    Okay.   Now do  you accept  tha t  up  un t i l  

the  7 t h  o f  December  or  whatever  the  da te  was and  by  the  

t ime we had sent  our  c ross -examinat ion  and fo r  seven  

years  a f te r  –  n ine  years ,  ac tua l l y,  s ince  2007,  the  10 

fo rmat ion  o f  the  un i t ,  you –  what  we knew was tha t  i t  wou ld  

have been un lawfu l  and in  b reach o f  the  law and tha t  was  

conf i rmed by  these th ree  repor t s .   You d id  no t  know 

prophet ica l l y  tha t  one day in  2021 there  wou ld  be  a  

judgment .   D id  you?  

MINISTER GORDHAN :    I  do  no t  c la im to  be  a  prophet  

Cha i r  a t  a l l .  

ADV MPOFU SC :    Good.  

MINISTER GORDHAN :    However,  I  do  want  to  b r ing  to  the  

a t ten t ion  o f  the  Cha i r  tha t  Mr  Moyane d id  ask  fo r  an 20 

op in ion  f rom Advocates  Penngrove and Nomalo (?)  wh ich  

op in ion ,  essent ia l l y,  has sa id  tha t  the  l ine  o f  reason ing  in  

S ikhakhane was wrong in  respect  o f  the  lawfu lness o f  the  

un i t .   

ADV MPOFU SC :    A l r igh t .   Do you know tha t  Advocate  
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B rass ie  found tha t  your  au thor i sa t ion  o f  the  re t i rement  was  

un lawfu l ,  s ince  you are  ta lk ing  about  advocates ’ op in ions?  

MINISTER GORDHAN :    I  am not  aware  o f  Mr  B rass ie ’s  

v iew on tha t  mat te r.  

ADV MPOFU SC :    Ag ,  we l l ,  tha t  i s  what  he  found.   And 

a lso ,  a re  you aware  tha t  there  was another  repor t  ca l led  

the  Khanyane  op in ion  tha t  a lso  found tha t  your  

au thor isa t ion  o f  the  “ rogue un i t ”  was un lawfu l?  

MINISTER GORDHAN :    The Khanyane repor t  dea l t  w i th . . .?   

I  beg your  pardon? 10 

ADV MPOFU SC :    That  a lso  found tha t  you r  au tho r isa t ion 

o f  the  “ rogue un i t ”  was un lawfu l .  

MINISTER GORDHAN :    Can you read the  re levant  sec t ion  

fo r  me,  p lease?  

ADV MPOFU SC :    Do you know or  do  you not  know tha t  

there  was anothe r  repor t  ca l led  the  Khanyane repor t  wh ich  

found tha t  the  “ rogue un i t ”  au tho r isa t ion  was un lawfu l?   Do  

you know,  do  you  not  know?  Yes o r  no?  

MINISTER GORDHAN :    No,  I  am not  fami l ia r  w i th  the  so-

ca l led  Khanyane repor t .   And i f  you are  re fer r ing  to  i t ,  a l l  I  20 

want  to  know is ,  where  does i t  say  tha t?  

ADV MPOFU SC :    Okay I  w i l l  ge t  back to  tha t  repor t .   So 

are  you te l l ing  th is  Commiss ion  tha t  you do not  know what  

i t  found tha t  you r  –  l i ke  the  o the r  th ree ,  l i ke ,  K roon,  l i ke  

KPMG,  l i ke  Brass ie ,  l i ke  IGI  tha t  i t  found tha t  your  “ rogue 
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un i t ”  was un lawfu l  o r  ra ther  your  invo l vement  in  i t?  

MINISTER GORDHAN :    Whatever  I  unders tand i t ,  Cha i r,  

you can hand the  repor t  re fe r  to  the  invest iga t ive  un i t .  

CHAIRPERSON :    We are  th ree  minutes  away f rom the  end 

o f  the  hour  Mr  Mpofu .  

ADV MPOFU SC :    Yes.   And d id  you know about  the  

person who shou ld  know,  more  than a l l  o f  us ,  about  th is  –  

what  i s  the  Inspector  Genera l  fo r  In te l l igence found –  and  

Cha i r  you w i l l  f ind  th is  a t  TSM-354 .    

CHAIRPERSON :    D id  you comple te  your  quest ion ,  10 

Mr  Mpofu?  

ADV MPOFU SC :    No,  I  was . . . [ in te rvenes]   

CHAIRPERSON :    Oh,  okay.  

ADV MPOFU SC :    . . . tak ing  you to  the  re ference.  

CHAIRPERSON :    Okay.  

ADV MPOFU SC :    I  hope our  . . . [ in te rvenes]   

CHAIRPERSON :    D id  you say 25  . . . [ in te rvenes]   

ADV MPOFU SC :    354.  

CHAIRPERSON :    354?  

ADV MPOFU SC :    351.   I t  s ta r ts  a t  351 Cha i r.  20 

CHAIRPERSON :    Okay.   Okay I  have got  351.   Have you  

got  i t  Mr  Gordhan? 

MINISTER GORDHAN :    I  do  no t  need i t  Cha i r  

. . . [ in te rvenes]   

CHAIRPERSON :    You do not  need i t .   Okay.  



23 MARCH 2021 – DAY 366 
 

Page 302 of 362 
 

MINISTER GORDHAN :    . . .because I  w i l l  comment  on  tha t  

once the  quest ion  comes.  

CHAIRPERSON :    Okay.  

ADV MPOFU SC :    Okay.   I  am read ing  f rom the  repor t .   

Once aga in ,  you can take  my  word  fo r  i t .   I t  says  

. . . [ in te rvenes]   

MINISTER GORDHAN :    I  know i t . . .   I f  I  can  in te rvene there  

Mr  Mpofu?  Sor ry.  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    H ’m?  10 

MINISTER GORDHAN :    Cha i r,  th is  repor t  was taken on 

rev iew and se t  as ide  by  a  cour t .  

CHAIRPERSON :    Ja .   But  le t  us  wa i t  to  hear  what  quest ion  

Mr  Mpofu  wants  to  pu t .  

ADV MPOFU SC :    Ja .   Aga in  you are  pre tend ing  to  be  a  

prophet .   I  am say ing  to  you tha t  a t  tha t  t ime when you 

engaged in  these i l l ega l  ac t i v i t ies ,  you cou ld  no t  have  

known un less  you are  a  new prophet  tha t  in  2020 

someth ing  was go ing  to  happen.   Anyway,  the  repor t  says,  

parag raph a t  3  –  TSM-351:  20 

“Moreover,  i t  i s  c lear  f rom the  pro jec t . . .  

document  tha t  on ly  Mr  Gordhan,  Mr  P i l lay  and  

Mr  Van Loggenberg  sanct ioned th is  un i t .  

There  was a  c lear  in ten t ion  to  keep the  un i t  

and i t s  rea l  purpose h idden f rom sc ru t iny. . . ”  
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 You remember  tha t?  

CHAIRPERSON :    I  am sor ry  Mr  Mpofu  . . . [ in te rvenes]   

MINISTER GORDHAN :    [ Ind is t inc t ]  . . . [ in te rvenes]   

ADV MPOFU SC :    I  am sor ry,  Cha i r.   I t  i s  a t  the  end o f  

parag raph 3 .  

CHAIRPERSON :    End o f  paragraph 3?  Okay a l r igh t .  

ADV MPOFU SC :    Yes,  jus t  the  las t  sentence.  

CHAIRPERSON :    Okay a l r igh t .  

ADV MPOFU SC :    Do you remember  tha t  Mr  Gordhan? 

MINISTER GORDHAN :    No.  10 

ADV MPOFU SC :    Okay.   Then  i t  a lso  sa id  a t  the  next  

page 353.   There  is  parag raph 7 ,  Cha i r.  

“There  i s  fu r the r  cor robora t ive  ev idence to  the  

fac t  tha t  SARS knowing fu l l  we l l  tha t  i t  does  

not  have a  mandate  to  conduct  cover t  

in te l l igence co l l ec t ion  in  suppor t  o f  i t s  

ac t i v i t ies ,  approach the  MIA w i th  a  v iew fo r  the  

MIA to  es tab l i sh  a  cover t  capac i t y  and tha t . . .  

such to  s ign ing  o f  an  MOU. . .  two ins t i tu t ions .  

However,  the  MOU was never  s igned and the  20 

proposed ded ica ted  cover t  in te l l igence 

capac i ty  never  took o f f .  

I t  i s  aga ins t  the  a forement ioned  background 

tha t  SARS then  took i t  upon themse lves to  

es tab l i sh  a  cover t  in te l l igence capac i ty  
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cons ider ing  the . . .  p roposed in i t ia t i ve  w i th  MIA 

was not  successfu l . . . ”  

 Do you remember  tha t?  

MINISTER GORDHAN :    No.   And I  deny tha t  i t  was cover t ,  

f i rs t l y.   And second ly.   Cha i r,  I  need your  gu idance  on th is .   

There  have been a  number  o f  ins inuat ions about  c r im ina l i t y  

on  my par t  and  ye t  another  one in  th is  contex t  was 

ment ioned tha t  I  engaged in  i l l ega l  ac t i v i t ies .   Now I  do  no t  

want  to  take  up  the  Commiss ion ’s  t ime but  a t  the  same 

t ime I  do  no t  want  my in teg r i t y  a t tacked and I  do  no t  want  10 

to  be  insu l ted .    

ADV MPOFU SC :    Okay . . . [ in te rvenes]   

CHAIRPERSON :    Yes . . . [ in te rvenes]   

MINISTER GORDHAN :    . . .words l i ke  p rophet .  

CHAIRPERSON :    Yes,  I  th ink  . . . [ in te rvenes]   

MINISTER GORDHAN :    I  s t rong ly  ob jec t  to  tha t  behav iou r.  

ADV MPOFU SC :    Okay.   Another  . . . [ in te rvenes]   

CHAIRPERSON :    No,  no  . . . [ in te rvenes]   

MINISTER GORDHAN :    Ask  the  quest ion .   You w i l l  ge t  an  

answer.  20 

CHAIRPERSON :    Le t  . . . [ in te rvenes ]   

ADV MPOFU SC :    No,  le t  me . . . [ in te rvenes]   

MINISTER GORDHAN :    Ask  the  quest ion  and you w i l l  ge t  

an  answer.  

ADV MPOFU SC :    I  w i l l  pause.   I  w i l l  pause.  
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CHAIRPERSON :    Hang on mis ter  . . . [ in te rvenes]   

ADV MPOFU SC :    I  w i l l  go  to  the  cr im ina l i t y.  

[Par t ies  in te rven ing  each o the r  –  unc lear ]  

CHAIRPERSON :    Mr  Gordhan,  your  counse l  i s  l i s ten ing  

and she w i l l  ge t  a  chance to  re -examine.   So she m ight  ge t  

you to  c la r i f y  some o f  the  issues.   Mr  Mpofu ,  your  t ime was 

up before  Mr  Gordhan s tar ted .   I  th ink  I  w i l l  l e t  you  f ina l i se  

one more  quest ion  or  you c la r i f y  tha t  one but  we are  a t  the  

end.  

ADV MPOFU SC :    No,  Cha i r  . . . [ in te rvenes]   10 

CHAIRPERSON :    So i t  i s  jus t  tha t  Mr  Gordhan was in  the 

process o f  ask ing  and then he asked fo r  gu idance.  

ADV MPOFU SC :    Wel l ,  Cha i r  . . . [ in te rvenes]   

CHAIRPERSON :    Ja .  

ADV MPOFU SC :    I  shou ld  th ink  tha t  I  am ent i t led  to  f in ish  

th is  top ic ,  a t  leas t .   The. . .  and w i th  a l l  these unnecessary  

in te r rup t ions Cha i r  and rambl ings  on .   I  hope you have 

taken tha t  in to  account  because . . . [ in te rvenes]   

MINISTER GORDHAN :    . . . rambl ing  . . . [ in te rvenes]   

ADV MPOFU SC :    Because about  15  or  20 -minutes  o f  t ime 20 

has been wasted by  bo th  Mr  Gordhan and h is  counse l .  

CHAIRPERSON :    Okay,  jus t . . .    

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    But  i t  i s  ex t ra  t ime.   I t  i s  f i ve  m inutes .   I t  

i s  ex t ra  t ime,  i t  i s  f i ve  m inutes ,  okay?  
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ADV MPOFU SC :    A l r igh t .   Wel l ,  be fore  we get  tha t .   I  

th ink  the  p i c tu re  i s  c lea r.   The cr im ina l i t y  tha t  you are  

gu i l t y  o f .   F i rs t l y,  you are  gu i l t y  o f  per ju ry  because you l ied  

about  say ing  tha t  you re l ied  on  goss ip  and you gave 

cont rad i c t ing  accounts  o f  tha t .   So i t  i s  a  c r im ina l  o f fence 

to  do  tha t .   I t  i s  ca l led  per ju ry.   You unders tand tha t?  

MINISTER GORDHAN :    I  no te  your  comment .  

ADV MPOFU SC :    Yes.   The second cr im ina l i t y  on  your  

par t  i s  tha t  hav ing  ident i f ied  tha t  Mr  Moyane was invo lved 

in  what  you ca l led  s ta te  captu re  and mot ive  to  ge t  to  10 

demoted or  taken out  o f  your  job  wh ich  you and I  agreed  

ear l ie r  tha t  s ta te  capture  o f  o rgan cor rup t ion  or  a t  leas t  

can be synonymous.   You fa i led  to  repor t  tha t  to  the  po l i ce  

and you breached Sect ion  34  o f  . . . [ ind is t inc t ] .   That  i s  the 

second cr im ina l i t y.   The th i rd  c r im ina l i t y  . . . [ in te rvenes]   

MINISTER GORDHAN :    [ Ind is t inc t ]   

ADV MPOFU SC :    I  am sor ry.   You want  to  comment?  

MINISTER GORDHAN :    Oh,  sor ry,  sor ry.   Go ahead .  

ADV MPOFU SC :    No,  no .   The th i rd  c r im ina l i t y  i s  the  one  

we are  busy w i th  now wh ich  invo lves you hav ing  knowing ly  20 

au thor ised a  un i t  wh ich  is  in  b reach o f  the  in te l l igence  

leg is la t ion  in  th is  count ry  and I  am busy w i th  tha t  r igh t  

now.   You unders tand?  

MINISTER GORDHAN :    [No aud ib le  rep l y ]   

ADV MPOFU SC :    I  am not  say ing  you agree but  do  you  
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unders tand what  I  am say ing?  

MINISTER GORDHAN :    I t  i s  a  s t range quest ion  Cha i r.   I  

no te  what  he  is  say ing .  

ADV MPOFU SC :    Yes.   Okay.   So can I  cont inue now?  So  

a t  page 354 . . . [ in te rvenes]   

MINISTER GORDHAN :    Cha i r,  may I  respond  to  those 

a l legat ions?  

CHAIRPERSON :    Ja .  

MINISTER GORDHAN :    So,  f i rs t l y,  I  deny tha t  I  d id  per ju ry  

myse l f .   Second ly,  I  th ink  i t  i s  fo r  you as  the  Cha i r  o f  the  10 

Commiss ion  to  dec ide  whether  Mr  Moyane is  f ina l l y  gu i l t y  

o f  s ta te  captu re  or  no t .   I  made the  reasonab le  in fe rences 

a t  a  par t i cu la r  po in t  in  t ime wh ich  a re  fu l l y  jus t i f ied  by  

labour  deve lopments .   And th i rd ly,  the  . . . [ ind is t inc t ]  repor t ,  

as  I  ment ioned ear l ie r  on ,  is  a l so  d iscred i ted ,  rev iewed and  

se t  as ide  by  a  cour t  o f  law.  

ADV MPOFU SC :    Yes.   Ja  bu t  no t  on  the  bas i s  tha t  I  am 

quest ion ing  you but  anyway tha t  is  a  mat te r  fo r  a rgument .   

The repor t  says th is  quote  a t  354 Cha i r.  

“Th is ,  in  fac t ,  means tha t  SARS be ing  an  20 

organ o f  s ta te  shou ld  request  in te l l igence f rom 

the  agency and i t  i s  no t  mandated to  c rea te  i t s  

own in te l l igence co l lec t ion  capac i ty.  

The es tab l i shment  o f  a  capac i ty  w i th in  SARS 

wi th  the  capab i l i t y  o f  exerc is ing  powers ,  
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ob jec ts  and funct ions wh ich  are  exc lus ive ly  

reserved o f  the  In te l l igence Serv i ces  is  c lear ly  

i l l ega l . . . ”  

 And then the  next ,  parag raph 5 ,  i t  says :  

“Mr  Van Loggenberg ,  Mr  P i l lay  and  Mr  Gordhan 

es tab l i shed th is  un i t  and recru i ted  persons 

w i th  a  spec i f i c  sk i l l  se t  to  engage in  ac t i v i t ies  

ou ts ide  the  SARS mandate . . . ”  

 And i t  was on tha t  bas is  tha t  the  IGI  p roposed 

tha t  you and the  o thers  be  charged.   Do you remember  10 

tha t?  

CHAIRPERSON :    Wel l ,  the  . . . [ in te rvenes]   

ADV MPOFU SC :    I  know tha t  i t  was,  as  you are  say ing ,  

la te r  rev iewed bu t  a t  least  th is  –  the  par t  tha t  I  read to  you  

where  the  ex ten t  o r  they were  va l id  un t i l  tha t  po in t .   

Cor rec t?  

CHAIRPERSON :    I  w i l l  a l low the  answer  and then your  

t ime is  up  Mr  Mpofu .   Answer  Mr  Gordhan.  

MINISTER GORDHAN :    Cha i r,  in  the  f i rs t  ins tance,  very  

s im i la r  to  Advocate  S ikhakhane and h is  re fusa l  to  a l low  20 

. . . [ ind is t inc t  –  aud io  d is to r ted  00 :18:00]  wou ld  ca l l  them.   

The Inspector  Genera l  o f  In te l l igence never  in te rv iewed 

me.   There  were  one or  two phone ca l l s  to  t ry  and  se t  up 

an  in te rv iew but  i t  never  ac tua l l y  occur red .   Second ly,  as  I  

sa id  be fore ,  the  IGI  repor t  was ac tua l l y  se t  as ide .    
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 And th i rd ly,  tha t  was in  fac t ,  as  the  Commiss ion  

w i l l  no te  f rom the  var ious ev idence  tha t  i t  has  be fo re  i t ,  the 

he igh t  o f  the  per iod  o f  s ta te  capture .   And i t  i s  we l l -know 

tha t  the  IGI  o f fe rs  o r  par ts  o f fe rs  they are  comprom is ing  in  

tha t  par t i cu la r  regard  as  we l l .  

ADV MPOFU SC :    So . . . [ in te rvenes]   

CHAIRPERSON :    Thank you.  

MINISTER GORDHAN :    So  tha t  i s  a l l  I  have to  say  Cha i r.   

Thank you.  

ADV MPOFU SC :    Cha i r  . . . [ in te rvenes]   10 

CHAIRPERSON :    Thank you.  

ADV MPOFU SC :    I  am sor ry  Cha i r.   I  rea l l y  have to  pu t  

th is .   I  wanted to  ask  fo r  a  comment  bu t  i t  i s  fo r  the  record .    

CHAIRPERSON :    Okay.  

ADV MPOFU SC :    The. . .   I f  the  Cha i rperson can go to  the  

f i rs t  vo lume? 

CHAIRPERSON :    Wel l ,  i f  i t  i s  fo r  the  reco rd ,  you can jus t  

ment ion  what  vo lume,  what  page and then say tha t .  

ADV MPOFU SC :    Cha i r,  i t  i s  Vo lume –  you ca l l  i t  VE-3 ,  I  

th ink  o r. . .  20 

CHAIRPERSON :    Yes?  

ADV MPOFU SC :    Yes.   I t  i s  the  s ta tement  o f  compla in t  o f  

Mr  Moyane.  

CHAIRPERSON :    H ’m?  

ADV MPOFU SC :    A t  page 31 the reof .  
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CHAIRPERSON :    H ’m?  

ADV MPOFU SC :    And. . .   Wel l ,  Cha i r  w i l l  dec ide  i f  you  

a l low me to  ask  a  quest ion  bu t  le t  me put  someth ing  on  

record  f i rs t .  

CHAIRPERSON :    Ja .  

ADV MPOFU SC :    That  the  s ta tement  i t se l f ,  Cha i r,  on  

page 1 ,  you w i l l  see  tha t  i t  i s  headed as  fo l lows.  

CHAIRPERSON :    H ’m?  

ADV MPOFU SC :    Yes.  

“The s ta tement  o f  compla in t  in  o rde r  to  10 

sa t is fy. . . ”  

 Th is  i s  Mr  Moyane ’s  –  th is  i s  the  ce lebra ted  

compla in t  s ta tement  tha t  was supposed to  be  mot iva ted  by  

s ta te  capture .  

CHAIRPERSON :    H ’m?  

ADV MPOFU SC :    Yes.  

“The s ta tement  o f  compla in t  in  o rder  to  sa t is f y  

my lega l  ob l iga t ion  to  repor t  a l legat ions o f  

cor rup t ion  in  compl iance w i th  the  prov is ions o f  

the  Prevent ion  and Combat ing  and Cor rup t  20 

Act iv i t ies  Act  o f  2004. . . ”  

 And a l l  I  wanted  to  es tab l i sh ,  Cha i r,  f rom the 

w i tness was whether  he  was aware  tha t  th is  s ta tement ,  the  

genes is  o f  the  s ta tement  was  ac tua l l y  the  fac t  tha t  

members  o f  the  “ rogue un i t ”  had confessed to  Mr  Moyane  
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and as  a  resu l t  thereof  he  –  in  d ischarg ing  h i s  own  

ob l iga t ions.   Otherwise ,  he  wou ld  have been gu i l t y  o f  

c r im ina l i t y.    

CHAIRPERSON :    I  th ink  you can p lace i t  on  record  and  

. . . [ in te rvenes]   

ADV MPOFU SC :    Wel l ,  I  wou ld  l i ke  to  . . . [ in te rvenes ]   

CHAIRPERSON :    . . .ask ing  quest ions.   Ja .  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    Okay a l r igh t .  

ADV MPOFU SC :    Yes,  thank you.  10 

CHAIRPERSON :    Okay.   He w i l l  no t  need to  answer.   You 

can jus t  p lace  on  record  tha t  tha t  i s  your  unders tand ing  o f  

the  pos i t ion .  

ADV MPOFU SC :    So  I  cannot  pu t  a  quest ion?  

CHAIRPERSON :    No,  do  no t  pu t  a  quest ion .  

ADV MPOFU SC :    Okay Cha i r.  

CHAIRPERSON :    Ja  

ADV MPOFU SC :    Wel l ,  the  –  shou ld  I  then . . . [ in te rvenes]   

CHAIRPERSON :    You can p lace i t  . . . [ in te rvenes]   

ADV MPOFU SC :    What  I  was go ing  to  ask  h im.   Ja .  20 

CHAIRPERSON :    No,  do  no t .   

ADV MPOFU SC :    Okay.  

CHAIRPERSON :    Ja .  

ADV MPOFU SC :    Th i s . . .   Cha i r. . .   Okay tha t  par t  tha t  I  am 

re fer r i ng  to .   And then I  a lso  want  to  re fe r  to  the  one jus t  
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above tha t  . . . [ in tervenes]   

CHAIRPERSON :    H ’m?  

ADV MPOFU SC :    . . .where  i t  says  the  –  Mr  Moyane ’s  

s ta tement  says the  S  v  He lga rd  Lombard ,  Johan de Waal ,  

I van P i l lay,  Adr iaan Janse van Rensburg ,  tha t  i s  the  guy,  

the  gent leman who was known as O l l ie ,  and tha t  He lgard  

Lombard  and Johan de Waal  were  the  peop le  who had 

confessed to  Mr  Moyane about  the i r  invo lvement ,  the i r  

invo l vement  and  tha t  o f  Mr  Gordhan in  the  “ rogue un i t ”  

ac t i v i t ies  inc lud ing  barga in ing  the  o f f i ce  o f  then NPA.  10 

CHAIRPERSON :    Ja .  

ADV MPOFU SC :    And then  paragraph 19 o f  tha t  

s ta tement ,  wh ich  is  the  las t  one,  the  las t  paragraph.   I t  

says  –  Mr  Monyane says:  

“ I  hereby ins t i tu te  c r im ina l  p roceed ings aga ins t  

a l l  ind iv idua ls  ment ioned in  parag raph 3  above 

inc lud ing  those ind iv idua ls  who were  in  the  

l ine  o f  command. . . ”  

 And tha t  wou ld  inc lude Mr  Gordhan .  

“ . . .and knew o r  ought  to  have  reasonab le  20 

known o f  the  i l l ega l  ac t i v i t ies  to  the  cr im ina l i t y  

invest iga ted ,  face  the  cr im ina l  jus t i ce  sys tem 

and the  ru le  o f  law in  respect  o f  a l legat ions o f  

cor rup t ion ,  money launder ing ,  racketeer ing ,  

conduct ing  cover t  in te l l igence o f  the  NPA 
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. . . [ in te rvenes]   

CHAIRPERSON :    I  have to  s top  you . . . [ in te rvenes]   

ADV MPOFU SC :    “ . . .and any o ther  cha rges wh ich  

. . . [ in te rvenes]   

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    “ . . .and o ther  p rosecut ing  au thor i t y  may 

deem f i t . . . ”  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    So those are  –  tha t  was the  reason why 

the  compla in t  was ra i sed Cha i rperson.   Not  to  mambo-10 

jumbo but  s ta te  capture  mot ives  tha t  we heard  f rom 

Mr  Gordhan.  

CHAIRPERSON :    Okay.    

ADV MPOFU SC :    Thank you.    

CHAIRPERSON :    Somebody must  san i t i se  the  pod ium.   

We are  a t  near ly  quar te r  to  e igh t .   I  w i l l  g ive  you a  chance  

to  re -examine but  maybe we  shou ld  take  a  shor t  

ad journment  be fore  tha t  happens.   We wi l l  take  a  ten  

m inutes ’ ad journment .    

 We ad journ .  20 

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON :    Ms le  Roux,  we  have got  you bu t  we do  

not  have your  c l i en t .  

MINISTER GORDHAN:    You do,  you do,  Cha i r.  
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CHAIRPERSON :    Okay,  Mr  Gordhan is  there  now.   Yes,  Mr  

Gordhan,  your  counse l  w i l l  no t  conduct  a  re -examinat ion  to  

c la r i f y  cer ta in  ma t te rs .  

ADV LE ROUX:    Thank you,  Cha i r.  

CHAIRPERSON :    Ms le  Roux,  how much t ime do you th ink  

you es t imate  you  wou ld  need?  I  jus t  want  to  have an idea  

so  tha t  we can see whethe r  we. . .  

ADV LE ROUX:    Cha i r,  I  th ink  i t  is  p robab ly  go ing  to  be  a  

l i t t le  over  an  hour.   I  wou ld  th ink  sor t  o f  an  hour  and 

f i f teen.   I  w i l l  t ry  to  do  i t  as  qu ick ly  as  poss ib le .  10 

CHAIRPERSON :    Yes,  okay.  

ADV LE ROUX:    And I  had s t ruc tured so  tha t  i t  i s  

schemat ic  and tha t  we do not  have to  go  to  bund les  and go 

to  documents  as  much as  poss ib le .  

CHAIRPERSON :    Okay.   No,  tha t  i s  f ine ,  tha t  i s  f ine .   

Okay.  

ADV LE ROUX:    Thank you.   Good  even ing ,  Min i s te r.  

MINISTER GORDHAN:    Good even ing ,  Advocate .  

ADV LE ROUX:    Mr  Gordhan,  I  wou ld  l i ke  to  c la r i f y  cer ta in  

fac ts  so  tha t  the  record  be fo re  the  Commiss ion  i s  c lear  and 20 

I  wou ld  a lso  l i ke  to  g ive  you an oppor tun i ty  to  respond to  

cer ta in  themes and accusat ions wh ich  were  made in  the  

cross-examinat ion .   I  have g rouped these issues in to  e igh t  

top ics  and I  hope to  ge t  th rough them qu ick ly,  so  I  wou ld  

ask  tha t  you answer  jus t  the  quest ion  tha t  I  pose and 
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hopefu l l y  we can then make some progress.  

MINISTER GORDHAN:    That  i s  f ine .  

ADV LE ROUX:    So ,  Cha i r,  the  f i rs t  top ic  I  wou ld  jus t  l i ke  

to  make sure  we are  abso lu te l y  c lear  on  the  record  is  

exact ly  what  happened w i th  respect  to  the  charge –  to  the  

compla in t  f i l ed  by  Mr  Moyane.  

CHAIRPERSON :    Okay.  

ADV LE ROUX:    So ,  Min is te r  Gordhan,  when you tes t i f ied  

in  November  2018 fo r  the  f i rs t  t ime before  the  Commiss ion ,  

why d id  you th ink  Tom Moyane had la id  charges aga ins t  10 

you?  

MINISTER GORDHAN:    Because  tha t  was the  nar ra t i ve  

f i rs t l y.   Second ly,  two fo rmer  m in is te rs ,  Mah lobo and 

Nh leko sa id  a t  a  p ress  conference  in  2016 tha t  Mr  Moyane 

had la id  compla in t  aga ins t  me  and they named me 

spec i f i ca l l y.   They a lso  made a  number  o f  w i ld  a l l egat ions  

about  ha l f  a  m i l l ion  rand or  few hundred mi l l ion  rand be ing  

spent  on  equ ipment .   That  was never  ac tua l l y  t rue  and  

never  found.   And as  you po in ted  out  Advocate  to  the  Cha i r  

ear l ie r  on ,  a l l  th is  on l y  emerged –  the  rea l  fac ts  on l y  20 

emerged once we had the  a f f idav i t  made ava i lab le  by  Mr  

Moyane.    

So in  the  pe r iod  2016 and when the  a f f idav i t  lodged  

in  te rms o f  the  compla in t  was made ava i lab le ,  Mr  Moyane  

d id  no t  ac tua l l y  take  the  oppor tun i ty  to  c la r i f y  tha t  in  fac t  I  
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am not  one o f  the  peop le  aga ins t  whom the  compla in t  was  

lodged.  

ADV LE ROUX:    Thank you.   Then,  Cha i r,  I  wou ld  l i ke  to  

move on to  the  second top ic  wh ich  is  there  was a  theme in  

the  cross-examinat ion  and i t s  s ta tement  tha t  Mr  Moyane 

has made repeated ly  in  h is  a f f idav i t  in  the  app l i ca t ion  to  

c ross-examine tha t  he  ac ted  as  a  reasonab le  

Commiss ioner,  tha t  when he lodged the  cr im ina l  compla in t  

he  was ac t ing  as  a  reasonab le  Commiss ioner.   Ton igh t  we 

heard  tha t  he  a l so  ac ted ,  and as  the  document  makes  10 

c lea r,  to  d ischarge h is  ob l iga t ion  under  PRECCA, .   But  he  

says tha t  th roughout  th is  per iod  when he la id  the  c r im ina l  

compla in t  and then th roughout  your  pursu i t  by  the  law  

enforcement  agenc ies  tha t  he  had  mere l y  done h i s  du ty  as  

a  reasonab le  Commiss ioner  and I  wou ld  l i ke  to  tes t  the  

propos i t ion  w i th  you because you were  SARS 

Commiss ioner  fo r  many,  many years  and th rough that  

per iod  SARS has a lways been a  ta rge t  o f  a t tacks .  

So I  wou ld  l i ke  to  exp lore  w i th  you ,  i f  you  had been  

Commiss ioner  and cer ta in  th ings happened,  how wou ld  you  20 

have reacted  so  tha t  the  Commiss ion  can eva lua te  Mr  

Moyane ’s  vers ion ,  tha t  he  was a  reasonab le  Commiss ioner,  

and Min is te r  Gordhan ’s  ve rs ion  tha t  he  was fu r the r ing  s ta te  

capture .  

So the  f i rs t  top ic  I  wou ld  l i ke  –  f i rs t  example  I  wou ld  
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l i ke  to  cover  under  tha t ,  i s  le t  us  jus t  o r ien ta te  ou rse lves in  

t ime.   Mr  Moyane  beg ins  h is  te rm as Commiss ioner  on  the  

1  October  2014.   Less than two  weeks la te r  on  the  12 

October  the  Sunday Times pub l i shes i t s  f i rs t  s to ry,  SARS 

bugged Zuma,  the  s ta r t  o f  what  we now ca l l  the  rogue un i t  

nar ra t i ve .   I f  you  had been Commiss ioner  and the  f ron t  

page o f  the  Sunday Times had tha t  s to ry,  what  wou ld  you  

have done in  response to  tha t  a r t i c le?  

MINISTER GORDHAN:    Wel l ,  f i rs t l y,  I  wou ld  have  asked 

the  peop le  ment ioned in  the  ar t i c le  to  exp la in  the  ar t i c le  to  10 

me.   I f  I  found tha t  there  was cause fo r  concern  I  wou ld  t ry  

to  ge t  somebody w i th in  SARS,  o f  an  independent  pe rson to  

eva lua te  the  f i rs t  and then es tab l i sh  whether  the re  is  a  

ser ious concern  in  th is  par t i cu la r  regard  or  no t  and then,  i f  

necessary,  e i ther  d isc ip l ine  the  re levant  ind iv idua ls  

concerned,  i f  they  have c rossed the  l ine ,  so  to  speak,  o r  

take  whatever  lega l  o r  o ther  ac t ions tha t  I  wou ld  be  

adv ised to  take  by  a  lega l  p ro fess iona l  and I  am conf ron ted 

w i th  th is  every  o ther  day in  respect  o f  one ent i t y  o r  

anothe r.   But  wha t  a lso  became apparent ,  as  you po in t  ou t ,  20 

is  tha t  subsequent  to  the  12  October  2014,  what  was 

susp ic ious was the  leak ing  o f  in fo rmat ion  f rom personne l  

f i l es  w i th in  SARS as we l l  about  the  pens ion  mat te r  and 

o ther  mat te rs  re la ted  to  some o f  the  sen ior  peop le  a t  SARS 

as we l l  and the  quest ion  i s ,  we l l ,  i f  th is  i s  con f ident ia l  
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persona l  in fo rmat ion  w i th in  SARS,  who is  ac tua l l y  leak ing  

i t  and why is  th i s  be ing  done and what  i s  the  contex t  in  

wh ich  i t  i s  ac tua l l y  be ing  done as  we l l .   So ,  where  

necessary,  inves t iga t ions w i l l  be  pursued and i f  p roper  

lega l  adv i ce  says  tha t  I  must  lay  charges,  then we  w i l l  do  

so  accord ing ly.    

 A compara t ive  example  fo r  reasonab leness and 

ac t ion  as  a  Commiss ioner  i s  wha t  d id  Mr  Moyane  do in  

respect  o f  Mr  Makwakwa and in  tha t  par t i cu la r  regard  you 

have a  doss ie r  o f  some sor t  g iven by  the  F inanc ia l  10 

In te l l igence Cen t re  to  Mr  Moyane and tha t  doss ie r  

ind ica ted  tha t  Mr  Makwakwa was  rece iv ing  funds  in  h is  

account  f rom va r ious sources and i t  took  Mr  Moyane  I  th ink  

some four  months on ly  a f te r  th is  mat te r  became pub l ic  in  

one fo rm or  another  to  re luc tan t ly  ac t  on  tha t  mat te r.    

 So  i f  th is  was cons is ten t  p rac t ice  by  a  cons is ten t  

and pro fess iona l  Commiss ioner  o f  the  South  A f r i can  

Revenue Serv i ce  then the re  had to  be  even-handedness in  

te rms o f  a l l  o f  the  mat te rs .  

 But  what  was in te res t ing  as  we l l ,  wh ich  has no t  20 

emerged,  Cha i rperson,  i s  tha t  who le  i ssue o f  one o f  these 

w i tnesses be ing  asked to  –  so  KPMG [ inaud ib le  –  speak ing  

s imul taneous ly ]  

CHAIRPERSON :    I  am sor ry,  Mr  Gordhan …[ in tervenes]  

MINISTER GORDHAN:    I  am not  sure  i f  i t  fa l l s  in  the  ambi t  
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o f  th is ,  bu t  aga in  jus t  tak ing  the  theme o f  reasonab leness 

and p ro fess iona l i sm in  one ’s  conduct .  A w i tness is  to ld  

p re tend tha t  you are  s i ck  and you are  no t  ava i lab le  bu t  you 

have se t  up  the  KPMG invest iga t ion  to  be  under taken and 

ye t  to  te l l ing  a  w i tness to  “p lay  t ruant ”  and p lay  s i ck  a t  tha t  

po in t  in  t ime.   So …[ in tervenes]  

CHAIRPERSON :    Hang on,  Mr  Gordhan,  …[ in tervenes]  

MINISTER GORDHAN:    So  those are  some examples .  

CHAIRPERSON :    Hang on,  hang  on.   Ms le  Roux ,  i f  you  

want  to  compare  the  quest ion  o f  how one person  or  one 10 

Commiss ioner  wou ld  have ac ted  in  te rms o f  

reasonab leness,  shou ld  we not  look  a t  the  same fac ts ,  i f  

the  same fac ts  a re  known to  them?  I  th ink  tha t  i s  much 

more  he lp fu l  o therw ise  we a re  go ing  to  a l l  k inds o f  

scenar ios .   But  in  these fac ts  who wou ld  you have  – i f  you  

knew these fac ts  about  th is  mat te r,  how wou ld  you have  

reacted  or  ac ted .  

ADV LE ROUX:    Yes,  Cha i r,  and tha t  was my quest ion .  

CHAIRPERSON :    Yes,  yes .  

ADV LE ROUX:    I f  you  had p icked up the  Sunday Times 20 

what  wou ld  you have done?  The  Min is te r  sa id  he  wou ld  

have ta lked to  the  peop le  invo l ved in  the  un i t ,  he  wou ld  

have invest iga ted  the  source  o f  th is  and he wou ld  have  

taken s teps aga ins t  them i f  [ inaud ib le  –  speak ing  

s imul taneous ly ]  
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CHAIRPERSON :    Bu t ,  was Mr  Moyane aware  o f  the  

Sunday Times ar t i c le?  

ADV LE ROUX:    Yes,  Cha i r.  

MINISTER GORDHAN:    Yes.  

ADV LE ROUX:    Yes.  

CHAIRPERSON :    I s  tha t  –  has tha t  been canvassed? 

ADV LE ROUX:    Yes,  Cha i r.  

CHAIRPERSON :    Okay.  

ADV LE ROUX:    Because he takes cer ta in  s teps  on  the 

back o f  the  Sunday Times ar t i c le .  10 

CHAIRPERSON :    Okay,  i f  he  knew tha t  then I  th ink  tha t  

may be f ine .  

ADV LE ROUX:    Yes.  

CHAIRPERSON :    I  was not  sure  tha t  …[ in tervenes]  

ADV LE ROUX:    No,  no ,  he  …[ in te rvenes]  

CHAIRPERSON :    Ja ,  okay.  Le t  us  cont inue.  

ADV LE ROUX:    On tha t  Monday morn ing ,  you know,  he  

took s teps about  tha t .  

CHAIRPERSON :    Okay.  

ADV LE ROUX:    Accept ing  the  t ru th  o f  tha t  s to ry.  20 

CHAIRPERSON :    Okay,  le t  us  cont inue then.  

ADV LE ROUX:    Mr  Gordhan,  do  you know i f  Mr  Moyane 

spoke to  any o f  the  un i t  members  on  –  a f te r  the  12  

October,  f i rs t  a r t i c le  about  the  a l leged un i t?  

MINISTER GORDHAN:    Aga in  I  cannot  g ive  you abso lu te  
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de ta i l s  bu t  I  be l ieve  –  we l l ,  Mr  Mpofu  re fer red  to  so-ca l led  

confess ions,  I  do  no t  know the  contex t  and the  ac tua l  

content  o f  the  confess ions by  Mr  Lombard  and another  

gent leman.   The  second issue tha t  i s  in  the  med ia  ove r  

t ime as  we l l ,  Cha i rperson,  i f  the  t ruancy quest ion ,  as  I  

f ramed i t  ear l ie r  on ,  p re tend tha t  you are  s i ck  and you are  

no t  ava i lab le  so  tha t  KPMG cannot  quest ion  a t  tha t  po in t  in  

t ime,  I  am not  sure  what  happened the reaf te r.   And the re  

m ight  we l l  have been o ther  in te rac t ions tha t  I  am not  aware  

o f .  10 

ADV LE ROUX:    And Min is te r  Gordhan,  we w i l l  cover  bo th  

o f  those top ics  bu t  do  you know i f  Mr  Moyane ever  spoke 

to ,  fo r  example ,  Mr  van Loggerenberg  who was the  

manager  o f  the  h igh  r i sk  invest iga t ion  un i t?  

MINISTER GORDHAN:    I  do  no t  know.  

ADV LE ROUX:    On the  9  November  2014 there  was the  

ar t i c le  tha t  sa id  the  un i t  had run  a  bro the l ,  i t  i s  common 

cause and in  the  pub l i c  domain  tha t  Mr  Moyane d isbanded 

Exco as  a  resu l t  o f  tha t .   I t  i s  a lso  common cause  and in  

the  pub l i c  domain  tha t  the  Labour  Cour t  over tu rned those 20 

suspens ions.   I f  you  had read an ar t i c le  a  f ew weeks a f te r  

the  f i rs t  one tha t  sa id  there  was a  bro the l  be ing  run ,  what  

wou ld  you have done as  a  SARS Commiss ioner?  

MINISTER GORDHAN:    The same as I  ind ica ted  ear l ie r  

on ,  t ry  to  es tab l i sh  the  t rue  fac ts  and whethe r  these were  
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jus t  w i ld  a l legat ions and aga in  unders tand the  contex t  in  

wh ich  the  a l legat i ons were  be ing  made and then dec ide  the  

appropr ia te  l ine  o f  ac t ion  hav ing  consu l ted  lega l  and o the r  

peop le  w i th in  the  SARS sen ior  management  [ ind is t inc t ]  

12 .31  who over  the  pe r iod  f rom 1998 to  the  t ime I  le f t  in  

2009 I  had lea rn t  to  t rus t  in  te rms o f  the i r  judgment  and  

the  adv ice  tha t  they wou ld  ac tua l l y  o f fe r.  

ADV LE ROUX:    In  the  months  tha t  fo l lowed,  the  Sunday 

Times pub l i shed more  than 30 ar t i c les  tha t  made more  than 

50 d i f fe ren t  c la ims about  the  ac t i v i t ies  o f  the  un i t .   These 10 

inc luded accusat ions o f  murder,  in te rcept ion ,  b reak- ins ,  

bug- ins ,  eavesdropp ing  …[ in te rvenes]  

ADV MPOFU:   Chai r… 

ADV LE ROUX:    Members  pu rchas ing  lav ish  cars  and 

homes.  

CHAIRPERSON :    Hang on one second?  

ADV LE ROUX:    I f  you  had been SARS Commiss ioner  

what  wou ld  you have done w i th  each one o f  these a r t i c les .  

CHAIRPERSON :    Sor ry,  Mr  Mpofu?  

ADV MPOFU:   Thank you,  Cha i r,  I  do  no t  want  to  in te r rup t  20 

my learned f r iend but  where  I  come f rom re-examinat ion  

covers  mat te rs  tha t  were  covered in  the  cross-examinat ion ,  

no t  new mate r ia l  tha t  was not  covered in  the  …[ in te rvenes]  

ADV LE ROUX:    Cha i r,  th is  i s  no t  new mater ia l ,  the  cross -

examinat ion  …[ in tervenes]  
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CHAIRPERSON :    Le t  h im f in ish ,  Ms le  Roux.  

ADV MPOFU SC:    Can I  jus t  f in ish  ta lk ing?  And these  

top ics  tha t  a re  be ing  covered,  Cha i r,  th is  i s  the  second  

one,  I  was wa i t ing ,  hop ing  maybe  we were  go ing  to  move  

on.   I  do  no t  know where  i t  comes f rom about  the  30 

Sunday Times ar t i c les  and so ,  how tha t  a r i ses  f rom the  

cross-examinat ion  because tha t  i s  new ev idence.   Not  even 

been g iven by  the  w i tness bu t  be ing  g iven by  me learned 

f r iend.  

ADV LE ROUX:    Cha i r,  the  cross-examinat ion  covered the  10 

reasonab leness o f  Mr  Moyane ’s  conduct  when he went  and 

la id  charges.   The c ross-examinat ion  sa id  eve ry th ing  he  

d id  when he was SARS Commiss ioner  was  not  in  

fu r therance o f  s ta te  capture  bu t  was the  conduct  o f  a  

reasonab le  SARS Commiss ioner.   We are  tes t i ng  tha t  

p ropos i t ion  w i th  the  examples  o f  a  s lew o f  Sunday Times 

ar t i c les  and where  Mr  Moyane does not  respond to  them,  i s  

tha t  reasonab le?   That  i s  what  we a re  cover ing .   I  can  

move on f rom the  med ia  ar t i c l es  i f  you  l i ke .    

CHAIRPERSON :    Wel l ,  Ms le  Roux,  you a re  say ing  fo r  the  20 

second t ime tha t  you were  tes t ing  someth ing .   The  

regu la t ions say you re-examine to  c la r i f y  so  wh ich  m ight  be  

d i f fe ren t  f rom what  happens in  l i t iga t ion ,  the  pu rpose under  

the  regu la t ions o f  re -examinat ion  is  to  c la r i f y  mat te rs  tha t  

m ight  no t  have  -  m ight  no t  be  c lea r  a r i s ing  f rom the  
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ev idence tha t  has been led  and the  c ross-examina t ion  tha t  

has happened.  

ADV LE ROUX:    Yes,  Cha i r,  and the  cross-examinat ion  

was not  c lea r  as  to  the  bas is  fo r  the  content ion  tha t  Mr  

Moyane was reasonab le  so  we a re  c la r i f y ing  and ass is t ing  

the  Commiss ion  by  say ing  le t  us  look a t  what  Mr  Moyane 

d id ,  was tha t  in  fac t  reasonab le  because you are  go ing  to  

have to  make a  de terminat ion  on  whethe r  Mr  Moyane ac ted  

in  fu r therance o f  s ta te  capture  or  no t  and tha t  i s  what  we  

are  busy tes t ing .  10 

CHAIRPERSON :    Wel l  …[ in te rvenes]  

ADV LE ROUX:    I f  he  remained s i len t  in  the  face  o f  

var ious th ings.  

CHAIRPERSON :    Wel l ,  le t  us  go  back to  the  quest ion  and  

as  you approach each quest ion  i f  you  can jus t  bear  in  m ind 

I  w i l l  be  ask ing  myse l f  what  i s  be ing  c la r i f ied .   That  i s  what  

i s  go ing  to  be  impor tan t .  

ADV LE ROUX:    Yes,  Cha i r.  

CHAIRPERSON :    One second?  Mr  Mpofu ,  is  there  

anyth ing  le f t?  20 

ADV MPOFU SC:    Yes,  Cha i rpe rson,  aga in  I  hope I  do  no t  

have to  do  th i s  aga in .   Apar t  f rom what  you have sa id ,  

Cha i r,  a l l  I  am say ing  i s  tha t  the  “ev idence”  i s  now coming  

f rom my lea rned f r iend about  the  30  Sunday Times ar t i c les ,  

d id  no t  come f rom the  w i tness,  tha t  i s  a  fac t .   The  second 
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th ing  is  tha t  re -examinat ion  by  de f in i t ion  i s  the  same as  

lead ing  a  w i tness in  ch ie f  because tha t  i s  your  own 

wi tness.   So she  cannot  lead the  w i tness,  she is  ac tua l l y  

do ing  worse  than lead ing  the  w i tness,  she is  ac tua l l y  

g iv ing  ev idence but  she is  no t  a l lowed to  lead the  w i tness  

and she is  no t  a l lowed to  g i ve  ev idence,  tha t  i s  a l l .   And  

she must  s t i ck  to  c la r i f i ca t ion  o f  i ssues tha t  were  ra ised in  

c ross-examinat ion .   Thank you.  

ADV LE ROUX:    Cha i r,  le t  me move on,  we are  wast ing  

t ime.  10 

CHAIRPERSON :    Yes,  p lease.   Yes,  yes .  

ADV LE ROUX:    Mr  Gordhan  you tes t i f ied  tha t  Tom 

Moyane had excu lpa to ry  ev idence tha t  he  fa i led  to  share  

w i th  law enfo rcement  regard ing  the  P i l lay  pens ion  charges.   

Do you reca l l  tha t  ev idence?  

MINISTER GORDHAN:    Yes.  

ADV LE ROUX:    What  excu lpa tory  ev idence were  you 

re fer r i ng  to?  

MINISTER GORDHAN:    I  was re fe r r ing  to  an  op in ion  g iven  

by  Mr  V lok  Symington in  I  th ink  on  whether  the  pens ion  20 

was acceptab le  in  te rms o f  the  regu la t ions tha t  a re  

app l i cab le  a t  the  t ime and the  second one was an  op in ion  

by  Mr  Mapahke la (?) ,  an  a t to rney ac t ing  fo r  Mr  Moyane who  

spec i f i ca l l y  sa id  t ha t  the  pens ion  i ssue i s  no t  o f  a  c r im ina l  

na ture  and w i l l  no t  –  he  wou ld  no t  adv i se  tha t  compla in t s 
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to  c r im ina l  charges be la id  in  respect  o f  the  pens ion  issue  

and those were  no t  made ava i lab le  to  the  NPA,  as  I  

unders tand i t  and  remember  i t  and as  a  resu l t  f ina l l y  on  the 

–  i s  i t  the  31 s t  I  th ink  o f  October,  Cha i rperson,  in  2016 the  

then head o f  the  Prosecut ing  Author i t y  Mr  Abrahams 

wi thdrew the  charges.  

CHAIRPERSON :    Sor ry,  Mr  Mpofu?  

ADV MPOFU SC:    Chai rperson,  rea l l y,  th is  i s  more  than 

f rus t ra t ing .   How can my learned f r iend ask  fo r  c la r i f i ca t ion  

on  the  P i l lay  i ssue.   When I  ra ised the  P i l lay  i ssue  on the  10 

30 November  she  ob jec ted  tha t  i t  shou ld  no t  be  par t  o f  the  

cross-examinat ion .   Today you ru led ,  Cha i r,  tha t  i t  shou ld  

no t  be  and I  accepted tha t .   So how on ear th  can she ask  

on  tha t  ve ry  top ic  tha t  I  was no t  supposed to  quest ion  

about  and now want  c la r i f i ca t ion?  

CHAIRPERSON :    I  unders tand your  po in t .   Ms le  Roux?  

ADV LE ROUX:    Because,  Cha i r,  you permi t ted  the  

quest ion  and the  answer  was g iven .   Min is te r  Gordhan was 

not  g iven the  oppor tun i ty  to  exp la in  what  excu lpa tory  

ev idence Mr  Moyane  had before  he  f i led  the  compla in t .   I  20 

am ask ing  h im to  c la r i f y  tha t  fo r  you.  

CHAIRPERSON :    So  you say the  quest ion  was asked and  

he answered?  

ADV LE ROUX:    Yes and he –  bu t  he  was not  g iven the  

oppor tun i ty  to  exp la in  what  excu lpa tory  ev idence  on the 
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pens ion  …[ in tervenes]  

CHAIRPERSON :    Okay,  le t  us  move on,  I  have taken note .   

I  cannot  remember,  I  thought  I  sa id  tha t  there  wou ld  be  no 

cross-examinat ion  bu t  you were  l i s ten ing .   I f  you  say there  

was a  quest ion  and there  was an answer  be fore  I  ru led .   

So le t  us  move on.  

ADV LE ROUX:    I  w i l l  move on,  Cha i r.  

CHAIRPERSON :    Ja ,  okay.  

ADV LE ROUX:    Mr  Gordhan,  you tes t i f ied  th is  even ing  

about  an  op in ion  rece ived f rom Adv Trengove regard ing  the  10 

lawfu lness o f  the  es tab l i shment  o f  the  un i t  a t  SARS.   Do 

you know what  tha t  op in ion  sa id  about  the  S ikhakhane 

repor t ’s  f ind ing  tha t  the  un i t  was  un lawfu l l y  es tab l i shed.   

Can we jus t  ge t  tha t  c lear  on  the  record?  

MINISTER GORDHAN:    In  essence,  tha t  Mr  S ikhakkane ’s  

unders tand ing  o f  the  law was wrong.   Second ly,  tha t  a  

d is t inc t ion  can be drawn between  the  k ind  o f  in te l l igence  

tha t  an  in te l l igence agency has  the  r igh t  to  co l lec t  and 

have in  i t s  possess ion  ve rsus i n te l l igence/ in fo rmat ion  tha t  

a  Home Affa i rs  depar tment  o r  a  SARS or  whatever  o ther  20 

en t i t y  wou ld  and  need fo r  i t s  opera t iona l  purposes  and in  

essence,  i f  one takes i t  a t  a  very  prac t ica l  leve l ,  i f  one 

says tha t  SARS’ ro le  i s  to  manage  i t s  cus toms act iv i t y  in  a 

way in  wh ich  our  borde rs  are  secure  and i l l ega l  o r  i l l i c i t  

economic  ac t iv i t y  does not  take  p lace and smugg l ing  does  
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no t  take  p lace then c lear ly  i t  needs the  in fo rmat ion  on  who  

are  the  smugg le rs ,  wh ich  warehouse are  the  c igare t tes  

s to red in ,  how are  they d is t r ibu ted  so  tha t  exc ise  taxes can  

be lev ied  and,  i f  need be,  c r im ina l  cha rges la id  and tha t  

has happened in  the  past  i f  you  l ook a t  the  SARS annua l  

repor ts .  

ADV LE ROUX:    Mr  Gordhan,  do  you know whethe r  peop le  

invo l ved in  the  management  o f  the  un i t  and g i ven tha t  th is  

i s  common cause ,  I  th ink  I  can say  i t  was Mr  P i l lay,  do  you  

know whether  h i s  de ta i led  rebut ta l  to  S ikhakhane was ever  10 

prov ided to  law enforcement  by  Mr  Moyane? 

MINISTER GORDHAN:    I  am not  aware  o f  the  de ta i l  there .  

ADV LE ROUX:    You tes t i f ied  th is  even ing  about  Mr  

Moyane te l l ing  He lga rd  Lombard  no t  to  go  to  KPMG and  

te l l ing  h im you are  no t  we l l .   Can we jus t  s ta r t  w i th  who i s  

He lgard  Lombard? 

MINISTER GORDHAN:    I  th ink  he  is  one o f  the  gent lemen 

ment ioned in  the  compla in t .   So,  Cha i r,  you r  a t ten t ion  was  

drawn to  page 1  o f  the  bund le  t ha t  Mr  Mpofu  d is t r ibu ted  

and he read [ ind is t inc t ]  22 .19  and He lga rd  Lombard ,  De 20 

Waal ,  e tce te ra ,  e tce te ra ,  o r  he  m ight  no t  have read tha t  

par t ,  he  re fer red  to  the  s ta tement  par t  bu t  Mr  Lombard ’s  

name appears  as  the  f i rs t  name in  the  a f f idav i t  

accompany ing  the  compla in t .  

ADV LE ROUX:    Have you ever  met  Mr  Lombard?  
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MINISTER GORDHAN:    Not  tha t  I  can reco l lec t .  

ADV LE ROUX:    Do you know anyth ing  about  h is  t ime in  

the  un i t?  

MINISTER GORDHAN:    No,  no t  t he  de ta i l s .   I  mean,  we 

have 15 000 peop le  in  SARS a t  tha t  po in t  in  t ime invo lv ing  

var ious types o f  ac t i v i t y,  as  I  have po in ted  out  to  the  Cha i r  

p rev ious l y  and to  Judge Nugent  as  we l l  so  the  de ta i led  

opera t iona l  ac t i v i t ies  o f  each o f  the  ind i v idua ls  I  wou ld  no t  

be  aware .  

ADV LE ROUX:    To  make sure  the  record  is  c lea r,  do  you  10 

know why Mr  Moyane appo in ted  KPMG? 

CHAIRPERSON :    I  be l ieve  the re  was a  recommendat ion  in  

the  S ikhakhane repor t  tha t  some mat te rs  requ i red  fu r ther  

invest iga t ion  and tha t  as  a  consequence KPMG was  

appo in ted  and o f  course  Mr  S ikhakhane,  as  I  reco l lec ted ,  

d id  no t  en te r ta in  any submiss ions f rom the  peop le  who 

ac tua l l y  were  par t  o f  the  invest iga t ing  un i t .   

ADV LE ROUX:    Then you re fer red  bu t  were  no t  ab le  to  

exp la in  a  re fe rence to  Mr  Moyane te l l ing  Mr  Lombard  

someth ing  l i ke  you a re  no t  we l l  and tha t  he  must  s tay  20 

home.   What  p rec i se l y  was  i t  tha t  you were  tes t i f y ing  

about?  

MINISTER GORDHAN:    I  have been to ld ,  Cha i r,  tha t  th is  

event  took p lace  when Mr  Lombard  was ca l led .   I  cannot  

remember  wh ich  document  I  read i t  in  now but  he  was 
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ca l led .   Mr  Lombard  then on the  morn ing  tha t  he  shou ld  

have made h is  appearance before  the  KPMG invest iga tors ,  

one o f  whom I  th ink  was a  Mr  van  der  Wal t ,  and was tha t  

to ld  tha t  he  shou ld  say he  is  s i ck  and go home and I  

be l ieve  there  i s  a  reco rd ing  somewhere  tha t  amp l i f ies  on  

th is  o r  i l l us t ra tes  th is  par t i cu la r  th ing .  

ADV LE ROUX:    Mr  Gordhan,  were  you ever  in te rv iewed  

by  KPMG? 

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Were  you ever  in te rv iewed by  the  IGI?  10 

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Were  you ever  in te rv iewed by  the  

S ikhakhane pane l?  

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Were  you ever  in te rv iewed by  Judge  

Kroon ’s  pane l?  

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Were  you eve r  in te rv iewed by  the  jo in t  

s tand ing  commi t tee  on  in te l l igence? 

MINISTER GORDHAN:    No.  20 

ADV LE ROUX:    Were  you ever  in te rv iewed by  the  

s tand ing  commi t tee  on  F inance?  

MINISTER GORDHAN:    On th is  mat te r,  no .  

ADV LE ROUX:    On the  issue o f  the  un i t?  

MINISTER GORDHAN:    No.  
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ADV LE ROUX:    So ,  Cha i r,  to  wrap up th is  theme.   Mr  

Gordhan,  in  l igh t  o f  the  fac t  o f  what  you have tes t i f ied  to  

w i th  respect  Mr  Moyane ’s  conduc t  w i th  respect  to  KPMG 

that  you have –  you are  unaware  o f  h im ever  fu r ther  

exp lor ing  the  Sunday Times ar t i c l es ,  you were  den ied  aud i  

by a l l  o f  these bod ies  tha t  made f ind ings about  the  un i t ,  

wou ld  you l i ke  to  make a  f ina l  comment  about  Mr  Moyane ’s  

content ion  tha t  he  ac ted  reasonab ly  when he  la id  a 

compla in t  aga ins t ,  when he la id  a  compla in t  w i th  law 

enforcement?  10 

MINISTER GORDHAN:    No,  the  on ly  po in t  I  wanted to  

make,  Cha i r,  i s  tha t  you shou ld  take  note  tha t  a l l  o f  the 

repor ts  tha t  Mr  Mpofu  re fers  to  ea r l ie r  on  where  a l l  repor ts  

tha t  appeared to  have a  b ias  d id  no t  en te r ta in  any  

counterv iews,  i f  you  l i ke  o r  aud i  a l te ram par tem  be ing  

imp lemented and  in  the  KPMG ins tance I  remember  on  the  

14  December  when I  had jus t  taken over  o f  2015 when I  

was reappo in ted  by  Pres ident  Zuma as Min i s te r  o f  F inance 

say ing  in  a  press  conference tha t  KPMG’s  remarks  in  some 

document  over  here  tha t  I  shou ld  have known about  20 

whatever  i t  i s  tha t  they were  re fer r ing  to  in  re la t ion  to  the  

invest iga t ive  un i t  was unacceptab le  and I  cha l lenged them 

and today apparent ly  KPMG i s  s i t t ing  across the  tab le  and 

look ing  a t  se t t lements  w i th  the  peop le  tha t  have been 

impacted a  resu l t  o f  the i r  shoddy  work  in  th is  pa r t i cu la r  
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regard .  

ADV LE ROUX:    Thank you,  Cha i r,  i f  I  can  then move on 

to  the  th i rd  top ic  wh ich  is  your  concept ion  o f  th is  concept  

s ta te  capture  because there  were  severa l  moments  in  the  

cross-examinat ion  where  you were  asked to  l im i t  your  

de f in i t ion  fo r  purposes o f  the  quest ion  to  c r im ina l i t y  and 

you answered th ings l i ke  you on ly  pa r t l y  ag ree tha t  i t  i s  

about  tha t ,  i t  cou ld  have o ther  aspects .   Cou ld  you jus t  

exp la in  to  the  Cha i r  what  you unders tand s ta te  cap ture  to  

inc lude?  10 

CHAIRPERSON :    I  do  no t  know i f  you rea l l y  want  h im to 

do  tha t .   Las t  t ime under  c ross-examinat ion  he  prov ided  

qu i te  some exp lanat ion  wh ich  I  unders tood.  

MINISTER GORDHAN:    And,  Cha i r,  you cou ld  re fe r  to  my 

or ig ina l  submiss ion  to  you in  2018 in  wh ich  I  re fe r red  to  a  

repor t  by  academics  in  South  A f r i ca  and o f  course  s ince  

then I  have learn t  a  lo t  about  the  impact  o f  s ta te  capture  

on  ins t i tu t ions  inc lud ing  s ta te  owned ente rpr i ses  on  wh ich  

you are  hear ing  ev idence as  we l l .  

CHAIRPERSON :    No,  tha t  i s  f ine .   What  I  am say ing ,  Ms le  20 

Roux,  i t  was qu i te  c lea r  what  he  sa id .  

ADV LE ROUX:    Thank you,  Cha i r.  

CHAIRPERSON :    Ja .  

ADV LE ROUX:    Then re la ted  to  tha t ,  Min is te r  Gordhan,  

why is  SARS impor tan t  in  the  s ta te  capture  pro jec t?  
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MINISTER GORDHAN:    As  I  exp la ined tha t  ear l ie r  to  the 

Commiss ion  as  we l l ,  I  mean,  SARS is  what  you wou ld  ca l l  

a  c r i t i ca l  f i sca l  ins t i tu t ion  tha t  in  my exper ience the  

Min is te r  o f  F inance when look ing  a t  a  p rospect ive  budget  

w i l l  have some sense on the  bas i s  o f  macroeconomic  da ta  

wh ich  inc ludes GDP growth ,  househo ld  consumpt ion ,  g ross  

f i xed  investment  in  an  economy,  the  l i ke ly  in f la t ion 

scenar io  tha t  w i l l  be  prov ided by  S ta ts  South  A f r ica ,  the  

v iew o f  the  South  A f r i can Reserve  Bank on tha t  par t i cu la r  

mat te r  amongst  o ther  macro  fac tors  and make an es t imate  10 

o f  what  i t  an t ic ipa tes  on  the  bas i s  o f  p rev ious  years ’ 

exper ience,  the  k ind  o f  revenue i t  can ant ic ipa te  in  the 

fu ture ,  f i rs t l y.  

 Second ly,  i s  the  cost  s ide  o r  the  expend i tu re  s ide  

wh ich  w i l l  be  ta i lo red  to  in  some senses manage the  gap,  i f  

you  l i ke ,  be tween  revenue and cos t  o r  expend i tu re .  

 Th i rd ly,  the  Min i s te r  o f  F inance and h is  team wi l l  

have to  look  a t  the  issue o f  bor rowing requ i rement  in  a  

par t i cu la r  year  and the  cur ren t  Min is te r  o f  F inance has  

made a  number  o f  comments  in  tha t  par t i cu la r  regard  in  a  20 

par t i cu la r  f ramework  then app l i es  in  re la t ion  to  the 

bor rowing requ i rements  and the  in te rest  to  be  pa id  in  

respect  o f  the  debt  tha t  i s  ac tua l l y  owed.     

So revenue const i tu tes  a  c r i t i ca l  par t  o f  the  budget  

p rocess f i rs t l y,  and second ly  the  tax  to  GDP ra t io ,  as  I  
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exp la ined to  you  in  2018 Cha i rpe rson is  a  very  impor tan t  

par t  o f  es tab l i sh ing  whether  and what  k ind  o f  tax  

compl iance you have in  a  count ry  and there  is  ev idence 

wh ich  show tha t  dur ing  Mr  Moyane ’s  te rm o f  o f f i ce ,  and 

th is  in fo rmat ion  comes f rom the  Treasury,  there  was a  

dec l ine  in  revenue,  there  was a  dec l ine  in  the  tax  GDP 

ra t io  and some wou ld  say there  was dec l ine  in  re la t ion  to  

the  tax  buoyancy issue.  

 So SARS p lays  a  c r i t i ca l  ro le  in  ensur ing  tax  

compl iance,  in  ensur ing  tha t  a l l  o f  us  dec la re  ou r  taxab le  10 

income and tha t  way Government  knows what  i t  can  

ac tua l l y  spend on .  

ADV LE ROUX:    Now one e lement  o f  the  cross-

examinat ion  was  tha t  Mr  Moyane  says you were  jea lous  

because he was the  f i rs t  Commiss ioner  to  co l lec t  a  

R1t r i l l i on .   Mr  Moyane is  appo in ted  in  October,  cou ld  you  

c la r i f y  fo r  the  Cha i r  and exp la in  how much cred i t  Mr  

Moyane can get  fo r  tha t  R1t r i l l i on  i n  the  f i rs t  yea r?  

MINISTER GORDHAN:    I  mean,  a  R1t r i l l i on  i s  obv ious l y  an  

impor tan t  m i les tone in  the  k ind  o f  contex t  tha t  we have in  20 

South  A f r i ca .    I  th ink ,  when democracy came to  South  

A f r i ca  in  1994 Cha i r,  hav ing the  co l lec t ion  was around a  

few 100 b i l l i on  rand to  reach a  t r i l l i on  mark  i s  a  huge  

ach ievement .  But  as  Mr  Cec i l  Morden,  who was the  ch ie f  

d i rec tor  fo r  taxa t ion ,  a t  the  Nat iona l  Treasury  sa id  to  the 
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Nugent  Commiss ion ,  and th is  i s  where  he  descr ibes the  tax  

revenue buoyancy,  dec l in ing  f rom 1 .26  in  15 /16  to  one 

16/17.   

CHAIRPERSON:    Ho ld  on  Mr  Gordhan,  Mr  Mpofu?  

ADV MPOFU SC:    Cha i r,  how is  a  w i tness now a l l owed to  

re ly  on  a  secondary  resource  about  a  mat te r  wh ich  was not  

dea l t  w i th  in  c ross  examinat ion ,  a t  the  very  least ,  to  the 

ex ten t  tha t  i t  was  dea l t  w i th ,  he  conceded tha t  Mr  Moyane  

was not  on ly  the  f i rs t  one to  co l lec t  a  t r i l l i on  bu t  he  

ach ieved tha t  fea t  aga in ,  and aga in .  10 

ADV LE ROUX:    Yes,  Cha i r  I  am ask ing…[ in tervene ]  

CHAIRPERSON:    Le t  Mr  Mpofu  f in ish  Ms Le Roux.  

ADV MPOFU SC:    Can I  f in ish ,  thanks and tha t  i s  the  f i rs t  

par t  o f  the  ob jec t ion ,  Cha i r.   The second pa r t  i s  the  

re l iance on Mr,  whatever  h is  name is ,  bu t  we do no t  know 

where  tha t  sauce is  in  –  what  the  c red ib i l i t y  o f  tha t  person.  

CHAIRPERSON:    Okay,  you want  to…[ in tervene]  

MINISTER GORDHAN:    Bu t  Cha i r,  can I  comple te  my 

answer?  

CHAIRPERSON:    Be fore  you do so  le t  me hear  what  you r  20 

counse l  has to  say to  say to  what  Mr  Mpofu  has jus t  sa id .  

ADV LE ROUX:    Yes,  Cha i r  in  c ross  examinat ion  says one  

o f  the  reasons why you cannot  say  Mr  Moyane was  par t  o f  

S ta te  capture .   One o f  the  reasons  you say tha t  i s  because  

you are  jea lous,  he  co l lec ted  a  t r i l l i on  rand.   So I  am 
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c la r i f y ing  and t ry ing  to  unders tand whethe r  a  t r i l l ion  rand  

can be to  Mr  Moyane ’s  c red i t  and  tha t  i s  what  the  w i tness  

is  exp la in ing .   

CHAIRPERSON:    Ja ,  I  th ink  the  quest ion  is  leg i t imate ,  bu t  

jus t  tha t  you r  answer  f rom the  beg inn ing ,  Mr  Gordhan and  

i f  you come to  the  po in t  where  I  in te r rup ted  you,  we w i l l  

take  i t  f rom there  we w i l l  take  i t  f rom tha t  s tage.  

ADV MPOFU SC:    Cha i r,  I  am so r ry  I  do  no t  unders tand 

tha t  ru l ing  Cha i r  how can the  quest ion  be  leg i t imate  when 

i t  i s  based on a  fa lse  p remise?   There  was never,  no t  me 10 

a t  leas t ,  nobody sa id  i n  th is  Commiss ion ,  tha t  one  o f  the  

reasons Mr  Moyane was mot iva ted  by  S ta te  Capture  was 

because he was jea lous.  

That  -  the  f i ve  i ssues tha t  a re  ra ised in  th is  

Commiss ion  ar rogance,  pe t ty  jea lousy,  rac ism,  de f lec t ion ,  

and v i c t im isa t ion  o f  a  wh is t le -b lower  were  exp la ined as  the  

reason fo r  the  host i l i t y  be tween the  two gent lemen and tha t  

–  so  I  do  no t  know how…[ in tervene]  

CHAIRPERSON:    And the  jea lousy,  what  was the  contex t  

o f  the  jea lousy?  20 

ADV MPOFU SC:    I t  was one o f  those f i ve  th ings wh ich  

came f rom the  host i l i t y.   So I  do  no t  know how you can  

upho ld  the  ru l ing ,  I  mean the  argument  wh ich  is  based on a  

fa lse  premise .  

CHAIRPERSON:    As  I  unders tood  the  pos i t ion ,  cer ta in ly  i t  
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had been sa id ,  tha t  i s  how I  unders tood,  i t  had been sa id  

or  suggested tha t  Mr  Gordhan was jea lous because Mr  

Moyane had ach ieved the  co l lec t ion  o f  a  t r i l l ion  rand 

someth ing  tha t  had not  happened  before .   Okay,  tha t  pa r t  

you agree w i th?  

ADV MPOFU SC:    I  agree Mr  Cha i r,  yes  th is  i s  someth ing  

tha t  Mr  Gordhan had never  ach ieved.  

CHAIRPERSON:    Yes,  tha t  par t  you agree?  

ADV MPOFU SC:    Yes,  I  agree w i th  tha t  bu t  I  am say ing  

tha t  was not  as  my learned f r iend summar i sed when you 10 

agreed w i th  he r  tha t  was there fore  the  reason fo r  

the…[ in tervene]  

CHAIRPERSON:    You say in  the  way she had pu t  i t  was 

d i f fe ren t?  

ADV MPOFU SC:    I t  was wrong,  no t  d i f fe ren t  bu t  you 

uphe ld  i t  Cha i r.   I  am say ing  tha t  was a  mat te r  o f  the  

host i l i t i es ,  I  had faced the  host i l i t ies  be tween them through  

among o ther  th ings.   So a t  leas t  le t  us  upho ld  the  cor rec t  

th ing .  

CHAIRPERSON:    Yes,  i t  i s  la te  i t  has  been a  long  day fo r  20 

a l l  o f  us .  

ADV LE ROUX:    Yes,  Cha i r  and Min i s te r  Gordhan ’s  

ev idence has been there  was to  the  ex ten t  there  was  

host i l i t y,  i t  was  because he be l ieved Mr Moyane was 

fo l low ing out  SARS to  advance the  S ta te  Captu re  pro jec t ,  
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tha t  i s  how they connected.  

CHAIRPERSON:   Yes,  bu t  go  back to  your  quest ion  about  

the  ach ievement .  

ADV LE ROUX:    So  the  quest ion  is  th is  –  I  am c la r i f y ing  

th is  i ssue tha t  Mr  Moyane says you were  jea lous because I  

go t  the  t r i l l i on  rand.   And I  am c la r i f y ing  in  say ing ,  d id  Mr 

Moyane,  in  fac t ,  ge t  the  t r i l l i on  rand,  can he take  c red i t  fo r  

the  t r i l l i on  rand and the  Min is te r  i s  exp la in ing  tha t  i t  i s  

inev i tab le  because o f  in f la t ion  because o f  the  tax  base 

because o f  the  economy,  tha t  someone who wou ld  have got  10 

to  a  t r i l l i on  rand.  

CHAIRPERSON:    Okay.  

ADV LE ROUX:    So  i t  wou ld  no t  be…[ in tervene]  

CHAIRPERSON:    Okay,  can Mr  Moyane take cred i t  fo r  

ach iev ing  the  t r i l l i on- rand co l l ec t ion .  Mr  Gordhan?  

MINISTER GORDHAN:    I  have answered tha t  a l ready  

Cha i r  w i th  respect ,  and I  sa id  tha t  the  number  i s  a  good  

number  to  reach,  and i f  I  may,  w i th  your  consent  jus t  g ive  

an  i l l us t ra t ion ,  i f  someone runs  the  100 meters ,  th ree  

seconds ahead o f  the  wor ld  record ,  you say tha t  i s  a  20 

fan tas t ic  ach ievement .   

The po in t  we are  mak ing  here  is  a  s imp le  one.   We 

are  go ing  to  reach 1  t r i l l i on  a t  some s tage,  we a re  go ing  to  

reach 1 .5  t r i l l i on  a t  some s tage and we are  go ing  to  reach 

2  t r i l l i on  a t  some s tage.   That  i s  the  log i c  o f  economic  
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g rowth ,  tha t  i s  the  log ic  o f  in f la t ion  and the  leve l  o f  tax  

compl iance and  economic  ac t i v i t y  you have w i th in  an  

economy.   So i t  is  a  mat te r  o f  jea lousy and so  on ,  I  be l ieve  

is  no t  a  mat te r  tha t  we shou ld  even be look ing  a t  here  

because there  is  no th ing  o f  tha t  so r t .   What  do  I  have to  be  

jea lous about?   

The log i ca l  deve lopment  towards a  t r i l l i on  rand is  a  

log ica l  deve lopment  tha t  w i l l  happen,  whether  Mr X  is  there  

or  My Y is  there  a t  the  end o f  the  day.   You shou ld  ask ,  d id  

you ac tua l l y  see an inc rease in  the  per fo rmance o f  SARS?  10 

Cou ld  the re  have been more  than a  t r i l l i on  rand ’s  

co l lec ted  i f  the  tax  gap w idened dur ing  tha t  per iod?  And  

the  answer  to  a l l  o f  tha t  i s  very  s imp le ,  those th ings d id  

no t  happen f rom the  ev idence I  have seen.  

CHAIRPERSON:    So  is  your  answer  tha t  Mr  Moyane  

cannot  take  cred i t  a t  a l l  fo r  tha t  ach ievement ,  o r  i s  your  

answer  tha t  he  can take  some cred i t ,  bu t  no t  a l l  the 

cred i ts ,  what  i s  the?  

MINISTER GORDHAN:    We wi l l  g ive  h im some c red i t  in  

the  moment  o f  generos i t y.  20 

ADV LE ROUX:    Thank you,  Cha i r  tha t  was the  four th 

top ic  i f  I  can  move on to  the  f i f th .   Mr  Mpofu  a l leged,  

Min is te r  tha t  you changed your  s ta tement  to  the  

Commiss ion  abou t  meet ing  the  Gupta ’s .   Cha i r,  th is  was in  

the  contex t  o f  my learned f r iend ’s  c ross  examinat ion  tha t  
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meet ing  the  Gupta ’s  i s  a  s ign  tha t  you are  invo lved in  S ta te 

Capture .   

And he made the  s ta tement  tha t  you changed your  

s ta tement  to  the  Commiss ion .   The pub l i c  record  w i l l  

record  tha t  a t  the  t ime tha t  you tes t i f ied  in  November  2018,  

the  EFF made th is  c la im tha t  you changed your  s ta tement .   

To  be  c lear  on  the  record  Min is te r  Gordhan how many  

s ta tements  d id  you f i le  w i th  the  Commiss ion  befo re  you 

tes t i f ied  in  November  2018?  

MINISTER GORDHAN:    One as  fa r  as  I  know.  10 

ADV LE ROUX:    And how d id  i t  come about  tha t  you r  

s ta tement  addressed the  famous Ambani  meet ing  where  a 

member  o f  the  Gupta  fami ly  may have been present?  

MINISTER GORDHAN:    I  th ink  I  have sa id  i t  here  and I  

have sa id  i t  e lsewhere  as  we l l ,  tha t  I  have no reco l lec t ion  

tha t  a  Gupta  person was in  tha t  d iscuss ion ,  accompany ing  

Ambani  and fo r  the  umpteenth  t ime le t  me say tha t  the  

meet ing  tha t  I  went  to  was a  meet ing  be tween me and Mr  

Amban i  who might  have been in te res ted  in  i nvest ing  in  

South  A f r i ca .   20 

He was accompanied by  peop le  even today,  I  

cannot  remember  who was there  bu t  the  person who  

reminded me was my fo rmer  ch ie f  o f  s ta f f ,  cur ren t ly  the 

D i rec tor  Genera l  o f  the  Treasury  Mr  Mogo jane and  he sa id  

no ,  you fo rge t t ing  th is  person was there .    
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Wel l ,  I  sa id ,  i f  you  say I  w i l l  i nc luded and  so  I  pu t  i t  

in to  my s ta tement  and then in fo rmed Par l iament  tha t  th is  i s  

how -  what  I  sa id  to  Par l iament  has to  be  changed,  

because there  is  new in fo rmat ion  tha t  my fo rmer  ch ie f  o f  

s ta f f  has made ava i lab le  to  me.  

ADV LE ROUX:    Do you know how the  EFF obta ined your  

d ra f t  s ta tement ,  tha t  tha t  d id  no t  inc lude the  Ambani  i ssue?  

MINISTER GORDHAN:    No idea.  

ADV LE ROUX:    Cha i r,  i f  I  can  then move on to  the  s ix th  

top ic ,  wh ich  is  the  un i t ,  and i t  i s  impor tan t  to  jus t  go  10 

th rough…[ in tervene]  

ADV MPOFU SC:    Cha i r,  aga in ,  th is  i s  no t  a l lowed in  re-

examinat ion  i t  i s  no t  the  t ime to  mis lead the  t r ibuna l  o r  to  

pu t  a  quest ion  in  a  skewed fash ion .   Th i s  i s  what  I  sa id  to  

Mr  Gordhan on th is  top ic  a t  page 367 o f  the  reco rd :  

“Okay we l l ,  I  am put t ing  to  you then tha t  you a re  

ask ing  because what  you are  avo id ing  to  answer  

wh ich  I  do  no t  unders tand,  bu t  one o f  the  s igns o f  

meet ing  the  Gup ta ’s  bu t  le t  us  move on.   So you 

had changed your  s ta tement  to  the  Commiss ion  to  20 

re f lec t  tha t  you d id  meet  w i th  the  Gupta ’s ,  cor rec t?”  

And the  Mr  Gordhan:  

“Yes,  the  reminder  tha t  I  rece ived f rom my then 

ch ie f  o f  s ta f f  who is  cur ren t ly  the  DG of  Treasury  

Mogo jane. ”  
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So  he accepted  tha t  he  changed h is  s ta tement  to  the  

Commiss ion .   So I  do  no t  know what  i t  i s  tha t  my learned  

f r iend wants  the  w i tness to  now say.  

ADV LE ROUX:    Yes,  I  am c la r i f y ing  tha t  there  was one 

s ta tement  tha t  inc luded tha t ,  to  the  ex ten t  tha t  there  is  

ambigu i ty,  tha t  chang ing  your  s ta tement  means you had a  

s ta tement  and then you changed i t .   He had a  s ta tement  

and there  was one s ta tement  f i l ed .   

CHAIRPERSON:    I f  I  unders tand ,  I  unders tood tha t  what  

must  have happened i s  tha t  a t  some s tage,  whether  in  the  10 

Commiss ion  or  in  Par l iament  o r  e l sewhere ,  Min i s te r  

Gordhan had wr i t ten  or  spoken on the  bas is  o f  a  cer ta in  

number  o f  occas ions when he had  met  w i th  the  Gupta ’s  o r  

had been in  a  meet ing  where  there  was somebody f rom the  

Gupta  fami ly.  

But  tha t  la te r  on ,  a f te r  such a  s ta tement  may have  

been made,  whether  in  the  Commiss ion  or  in  Par l iament ,  

h is  then ch ie f  o f  s ta f f  o r  DG o f  Nat iona l  Treasury  a le r ted  

h im o f  another  occas ion ,  when he  sa id  invo l ved somebody 

f rom the  Gupta  fami ly  o r  assoc ia ted  w i th  the  Gupta  fami ly,  20 

tha t  was my unders tand ing  o f  what  had happened,  o f  what  

the  pos i t ion  i s  o r  was,  i s  tha t  cor rec t?  

ADV LE ROUX:    Yes.  

MINISTER GORDHAN:    Can I  c la r i f y  Cha i rpe rson?  

CHAIRPERSON:    Yes.  
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MINISTER GORDHAN:    May I  do  tha t?   

CHAIRPERSON:    Ja .  

MINISTER GORDHAN:    So  I  th ink  you are  r igh t ,  le t  us  

separa te  what  happened in  Par l iament ,  and what  happened  

in  p repara t ion  fo r  the  Commiss ion ,  dur ing  wh ich  I  met  

some o f  your  lega l  representa t i ves  as  we l l .   

So  in  p repar ing  the  s ta tement ,  va r ious dra f ts  were  

prepared,  and var ious peop le  tha t  were  re levant  to  

par t i cu la r  sec t ions m ight  have  looked a t  i t ,  o r  tha t  

par t i cu la r  d ra f t  o f  tha t  sec t ion  o f  the  dra f t  to  ver i f y  my 10 

memory.   And i t  was in  the  course  o f  tha t  tha t  Mr  Mogo jane 

reminded me tha t  th is  Gupta  ind iv idua l  whoever  he  m ight  

be ,  was present  in  a  meet ing .   That  meet ing  was the  

meet ing  w i th  Mr  Amban i ,  so  i t  was no meet ing  w i th  Mr  

Gupta .   

I t  was a  meet ing  w i th  Mr  Amban i  where  th i s  

ind iv idua l  was present  in  the  s ta tement  p resented  to  you  

as  the  Commiss ion  and the  Cha i r  o f  the  Commiss ion .   That  

i s  the  vers ion  tha t  i s  there ,  there  was no change in  the 

s ta tement  and  tha t  i s  the  po in t  what  my lega l  20 

rep resenta t i ve  i s  mak ing .  

CHAIRPERSON:    So  there  was no  f ina l  s ta tements ,  s igned  

s ta tement  tha t  you may have lodged somewhere  whether  in  

Par l iament ,  wh ich  had g iven a  d i f fe ren t  number  o f  contex t  

o r?  
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MINISTER GORDHAN:    No Cha i r,  in  par l iament  there  is  no  

such th ing .   Tha t  i s  why I  am separa t ing  Par l iament  and  

the  Commiss ion .  

CHAIRPERSON:    Yes,  and so ,  you say there  was a  

dra f t…[ in te rvene]  

MINISTER GORDHAN:    Yes,  a  d ra f t  tha t  was meant  fo r  

you.  

CHAIRPERSON:    Yes,  a  d ra f t  in  p repara t ion ,  wh ich  had  

been prepared fo r  submiss ion  to  the  Commiss ion ,  bu t  tha t  

d ra f t ,  and tha t  d ra f t  inc luded  a  d i f fe ren t  number  o f  10 

occas ions.   

MINISTER GORDHAN:    That  i s  i t .  

CHAIRPERSON:    And subsequent ly,  be fo re  tha t  d ra f t  

cou ld  be  f ina l  you were  reminded  by  your  ch ie f  o f  s ta f f  o r  

DG about  another  inc ident .   So the  f ina l  s ta tement  tha t  you 

s igned,  was d i f fe ren t  f rom what  had appeared in  the  d ra f t ,  

i s  tha t  the  pos i t ion?  

MINISTER GORDHAN:    That  i s  r igh t ,  so  there  was no 

change in  a  fo rmal  s ta tement  to  the  Commiss ion .  

CHAIRPERSON:    Okay,  a l r igh t .  20 

ADV LE ROUX:    Thank you.  

MINISTER GORDHAN:    And any asser t ion  Cha i rperson,  o r  

a t tempt  to  mask th is  o f  escape o f  the  rea l i t y.   I  have never  

engaged w i th  the  Gupta ’s  as  the  cr im ina ls  in  the  S ta te 

Capture  process  have done,  I  have never  been to  the i r  
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househo ld ,  I  have never  met  them on a  one to  one bas is  

except  fo r  when I  was fo rced to .  

And I  th ink  even in  my submiss ion  to  you,  I  

ind ica ted  one occas ion  when I  v i s i ted  Pres ident  Zuma to  

d iscuss some o ther  mat te r,  and one o f  the  Gupta  b ro the rs  

happened to  be  there ,  and we exchanged a  few words 

about  smal l  bus iness,  tha t  was the  end o f  the  s to ry.   But  

any asser t ion  tha t  I  had anyth ing  to  do  w i th  the  Gupta ’s  i s  

re jec ted  in  a  comple te  and emphat ic  way.  

CHAIRPERSON:    Okay,  a l r i gh t  Mt  Mpofu  do  you s t i l l  have  10 

a  prob lem? 

ADV MPOFU SC:    Cha i r,  you know,  th is  i s  no t  such a  

c r i t i ca l  po in t ,  except  tha t  the  Commiss ion  shou ld  no t  be  

m is led ,  de l ibera te ly  o r  o therw ise .   

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    I  sa id  a t  page 70,  I  sa id :  

“ I  am sor ry,  Mr  Gordhan i f  I  in te r rup ted  you the  

quest ion  I  was ask ing  you is  tha t  you den ied  mee t ing  the 

Gupta ’s  I  agree you cannot  remember  the  exact  fo rmula t ion  

bu t  when you answered the  DA you  den ied ,  cor rec t? ’  20 

Min is te r  Gordhan :  

“Yes,  Advocate  Mpofu . ”  

Thank you.  

ADV LE ROUX:    Yes,  Cha i r  tha t  was in  Par l iamen t ,  were  

c la r i f y ing  tha t  there  was on ly  ever  one s ta tement  to  th is  
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Commiss ion .  

CHAIRPERSON:    Yes,  bu t  tha t  i s  why I  exp la ined  ear l ie r  

on  I  sa id  do  you  remember  I  sa id  tha t  my unders tand ing  

had been tha t  Mr  Gordhan had made a  cer ta in  s ta tement  

may be in  Par l iament  may be in  th is  Commiss ion ,  where  he  

had g i ven a  cer ta in  p ic tu re  or  number  o f  in te rac t ions.   But  

then there  was  anothe r  s ta tement  where  there  was a  

d i f fe ren t  number  o f  in te rac t ions.   

ADV LE ROUX:    Yes.  

CHAIRPERSON:    Now i f  what  Mr  Mpofu  is  say ing  is  10 

cor rec t ,  then i t  is  in  l ine  w i th  what  my unders tand ing  had  

been.   So leave  out  the  dra f ts  tha t  Mr  Gordhan  ta lk ing  

about  i f  what  Mr  Mpofu  is  say ing  i s  co r rec t .    

A s ta tement  was made maybe i t  was a  verba l  

s ta tement  and no t  a  wr i t ten  s ta tement  in  Par l iament ,  wh ich  

a f te r  h is  ch ie f  o f  s ta f f  reminded h im o f  some in te rac t ion  

necess i ta ted  a  cor rec t ion  as  i t  were .   So,  le t  Mr  Gordhan  

qua l i f y  was there  a  s ta tement  in  Par l iament?  

ADV LE ROUX:    Yes.  

CHAIRPERSON:    And d id  tha t  s ta tement  g i ve  a  p ic tu re  20 

d i f fe ren t  f rom the  s ta tement  tha t  was f i led  in  the  

Commiss ion  on  the  issue o f…[ in te rvene]  

ADV LE ROUX:    On Ambani  and tha t  Cha i r,  and a l l  I  am 

do ing  is  c la r i f y i ng  tha t  when Mr  Mpofu  sa id ,  d id  you 

change your  s ta tement  to  the  Commiss ion?  That  we are  
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c lea r  d id  he  mean the  s ta tement  he  made once in  

Par l iament  no t  you had more  than one s ta tement  to  th is  

Commiss ion .   

CHAIRPERSON:    Oh,  okay.  

ADV LE ROUX:    That  you had changed your  ev idence in  

th is  Commiss ion .   H is  a lways been cons is ten t  in  th is  

Commiss ion  when h is  ch ie f  o f  s ta f f  reminded h im  o f  the 

Ambani  meet ing  he  inc luded i t  in  h is  one and on ly  

s ta tement  to  th is  Commiss ion .  

CHAIRPERSON:    Okay,  Mr  Mpofu  i t  looks  l i ke…[ in tervene]  10 

ADV MPOFU SC:    Yes,  Cha i rpe rson as  I  sa id ,  I  do  no t  

want  to  be labour  th is  po in t .   I  th ink  a t  leas t  my learned 

f r iend now agrees tha t  there  was a  d i f fe rence,  a t  leas t  as  

be tween the  Par l iament  s ta tement  and the  one g i ven to  the  

Commiss ion .   

 I  am say ing  and I  accept  tha t ,  bu t  I  am say ing  the  

prob lem goes fu r ther  than tha t ,  in  tha t  Mr  Gordhan  in  the 

prev ious answer  tha t  I  read out  to  you Cha i r  had conceded 

to  chang ing  the  s ta tement  o f  the  Commiss ion ,  tha t  i s  a  

d i f fe ren t  mat te r.   So i f  there  were  two changes,  tha t  makes  20 

i t  even worse ,  the  s ta tement  in  Par l iament  was made in  11 

Apr i l  2016.   

The one change tha t  I  was ta lk ing  about  had  

happened two years  la te r,  2018.   So i t  cannot  be  the  same 

mis take every  t ime the  DG i s  remind ing  h im about  the  
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same th ing .  

ADV LE ROUX:    Cha i r,  tha t  i s  w i th  respect  tha t  i s  

inaccura te ,  there  is  one s ta tement  Min is te r  Gordhan  has  

exp la ined tha t  when he was prepar ing  i t  fo r  the  

Commiss ion ,  h is  ch ie f  o f  s ta f f  rem inded h im o f  Amban i  he  

inc luded i t  in  the  s ta tement .   

So tha t  i s ,  in  f ac t ,  the  pos i t ion  tha t  i s  what  h i s  

cons is ten t  ev idence has been we jus t  c la r i f y i ng  i t ,  I  can  

move on to  the  next  top ic .  

CHAIRPERSON:    Ja ,  you can move on ja .  10 

ADV LE ROUX:    Cha i r  and Min i s te r  Gordhan the  next  top ic  

i s  var ious aspects  o f  the  so  ca l led  Rogue Un i t  nar ra t i ve .   

Mr  Gordhan you  tes t i f ied  aga in  th is  even ing ,  tha t  there  

were  two d i f fe ren t  un i ts ,  there  was the  idea o f  one in  the  

NIA tha t  needed money approved by  Min i s te r  Manua l  and 

then there  was the  ac tua l  un i t .   

I t  was es tab l i shed,  i t  jus t  had va r ious names,  i t s  

las t  name was the  H igh  R isk  Invest iga t ions Un i t .   D id  you  

ever  have anyth ing  to  do  w i th  tha t  un i t ’s  recru i tment  fo r  

s ta f f?   20 

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Do you know wha t  i t s  opera t ions were?  

MINISTER GORDHAN:    Not  the  de ta i l s  tha t  I  can 

remember  now,  no .   

ADV LE ROUX:    Do you know wha t  a l l  o f  the…[ in tervene]  
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MINISTER GORDHAN:    Bu t  I  know the  genera l ,  sor ry,  

sor ry,  my apo log ies ,  go  ahead.  

ADV LE ROUX:    No,  no  f in ish?  

MINISTER GORDHAN:    No,  I  was  jus t  go ing  to  s imp ly  say  

tha t  th is  was -  as  I  exp la ined to  the  Commiss ion  ear l ie r,  

and I  have repeated many t imes  tha t  cus toms and tax  

agenc ies  around the  wor ld  have these so r ts  o f  un i t s .    

I  th ink  in  my or ig ina l  appearance  before  you Cha i r  

in  2018,  I  th ink  I  sa id ,  to  go  to  the  webs i te  o f  the  Wor ld  

Customs Organ isa t ion ,  wh ich  I  Cha i red  fo r  f i ve  years  and  10 

you w i l l  see  some o f  the  re ferences fo r  s im i la r  t ypes o f  

un i t s .  So i f  one wants  to  pu t  th is  accura te ly,  th is  was an  

Invest iga t ive  Un i t ,  i t  was not  a  Rogue Un i t .   I t  was an 

Invest iga t ive  Un i t  tha t  was go ing  to  ca tch  the  rouges,  who  

were  no t  pay ing  the i r  taxes and evad ing  customs laws.  

ADV LE ROUX:    You tes t i f ied  th is  even ing  about  

someth ing  tha t  i s…[ in tervene]  

CHAIRPERSON:    I  jus t  want  to  ment ion  i t  i s  15  m inutes  

be fore  the  exp i ry  o f  an  hour.   I  know you tha t  you sa id  you  

cou ld  be  a  l i t t le  more  than tha t ,  bu t  I  am jus t  a le r t ing  you.  20 

ADV LE ROUX:    Thank you,  Cha i r.   Min i s te r  Gordhan you 

tes t i f ied  ton igh t  about  someth ing  ca l led  Pro jec t  Sunday  

Even ings,  th is  was the  so  ca l led  bagg ing  o f  the  NPA.   You 

were  cross  exam ined about  confess ions tha t  Mr  Moyane 

rece ived f rom members  o f  the  un i t .   Do you know anyth ing  
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about  a  Pro jec t  Sunday Even ings?  

MINISTER GORDHAN:    Not  a t  tha t  t ime,  I  have  heard  

about  i t  subsequent ly.   I  be l ieve  th is  was some work  tha t  

Mr  Ne l l  o f  the  NPA asked cer ta in  peop le  to  do ,  bu t  I  have 

no knowledge o f  the  de ta i l s .  

ADV LE ROUX:    Have you ever  ins t ruc ted  anybody to  bug  

the  NPA? 

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Have you ever  ins t ruc ted  anybody to  bug  

Pres ident ,  fo rmer  Pres ident  Zuma’s  home? 10 

MINISTER GORDHAN:    No.   

ADV LE ROUX:    Have you ever  ins t ruc ted  anybody to  bug  

anybody?  

MINISTER GORDHAN:    No.   

ADV LE ROUX:    Have you ever  i ns t ruc ted  anybody to  use 

a  fake  ID?  

MINISTER GORDHAN:    No.  

ADV LE ROUX:    Have you ever  ins t ruc ted  anybody to  

under take undercover  opera t ions?  

MINISTER GORDHAN:    I  am not  sure  what  tha t  means but  20 

as  I  sa id ,  I  d id  no t  dea l  w i th  opera t iona l  mat te rs .  

ADV LE ROUX:    When I  say  undercover  opera t ions,  I  

mean opera t ions where  someone assumes another  ident i t y  

a  cover,  and they  in f i l t ra te ,  fo r  example ,  a  smugg l i ng  r ing .  

Have you ever  i ns t ruc ted  anybody to  do  someth ing  l i ke  
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tha t?  

MINISTER GORDHAN:    No,  i t  i s  no t  my job  to  do  tha t .  

ADV LE ROUX:    I f  I  can  then move on to  the  S ikhakhane  

Pane l  Repor t ,  you were  asked  repeated ly  den ied  and  

conf i rmed tha t  as  fa r  as  you know,  tha t  has never  been  

rev iewed in  a  cour t .   Do you know…[ in tervene]  

CHAIRPERSON:    Ms Le Roux.  

ADV LE ROUX:    Yes.  

CHAIRPERSON:    Has he not  exp la ined the  pos i t ion  very  

c lea r ly  on  the  S ikhakhane Repor ts .   I  th ink  he  has  sa id  to  10 

h is  knowledge,  i t  may not  have been a  se t  as ide  or  i t  has  

no t  been se t  as ide ,  bu t  he  sa id ,  there  are  cer ta in  

judgments ,  wh ich ,  as  I  re fe r red  to  i t  as ,  as  d iscred i t .  

ADV LE ROUX:    Yes Cha i r  and I  want  to  c la r i f y  why he 

says i t  i s  d iscred i ted .  

CHAIRPERSON:    Wel l ,  he  d id  no t  say  i t  i s  d isc red i ted  

h imse l f  we l l ,  maybe but  I  know,  I  th ink  he  was emphas is ing  

tha t  judgment  and sa id  i t  i s  d iscred i ted .  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Cha i r.  20 

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    And aga in ,  I  do  no t  know where  the  

Cha i r  go t  tha t  fo rmula t ion  o f  judgments ,  wh ich  judgments?  

CHAIRPERSON:    He re fer red  to  j udgments  when you were  

cross  examin ing  h im? 
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ADV MPOFU SC:    No,  he  re fer red  to  one judgment .  

CHAIRPERSON:    Oh,  we l l ,  maybe  i t  was one.  

ADV MPOFU SC:    No,  i t  i s  no t  maybe i t  was def in i te ly  

one.  

CHAIRPERSON:    Wel l ,  I  am say ing  maybe because -  Mr  

Gordhan was a t  one judgment?  

MINISTER GORDHAN:    I  was quo t ing  f rom paragraph 290 

o f  the  7 t h  o f  December  judgment ,  Cha i r.  

ADV MPOFU SC:    Oh thank you.  

CHAIRPERSON:    The o thers  were  op in ions o f  advocates.  10 

MINISTER GORDHAN:    Yes.  

CHAIRPERSON:    Bu t  on ly  one judgment ,  okay.   

MINISTER GORDHAN:    Yes,  i t  i s  a  mat te r  o f  lega l i t y.  

ADV MPOFU SC:    Sor ry,  Cha i r.  

CHAIRPERSON:    He says one judgment .   

ADV MPOFU SC:    Thank you.  

CHAIRPERSON:    Ms Le Roux.  

ADV LE ROUX:    Yes,  Cha i r.   Min is te r  Gordhan  you  

tes t i f ied  be fore  the  Nugent  Commiss ion .   Do you reca l l  

what  the  Nugent  Commiss ion  sa id  about  the  S ikhakhane 20 

Repor t?  

MINISTER GORDHAN:    Not  the  de ta i l ,  I  am a f ra id .  

ADV LE ROUX:    Do you know,  Mr  Moyane ever  rev iewing  

the  Nugent  Repor t?  

MINISTER GORDHAN:    No,  there  have been  var ious 
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c la ims to  tha t  e f fec t  bu t  as  fa r  as  I  know,  no  rev iew has 

been se t  in  mot ion .  

ADV LE ROUX:    I f  I  can  then  move on to  the  KPMG 

Repor t ,  you desc r ibed tha t  as  hav ing  been d isavowed and  

tha t  KPMG are  now se t t l ing  w i th  peop le  a t  SARS,  cou ld  you 

jus t  exp la in  what  p rocess you are  re fer r ing  to?   

MINISTER GORDHAN:    Wel l ,  Cha i r  there  has  been a  

number  o f  engagements  w i th  KPMG as you know,  the  

prev ious CEO res igned,  the  new Cha i rperson was 

appo in ted .   I  met  the  Cha i rperson on one or  two occas ions,  10 

and then he seems to  have d i sappeared.   However,  I  

be l ieve  there  are  cer ta in  s ta f f  who have su f fe red  in  te rms 

o f  the i r  jobs  be ing  los t ,  and so  on  qu i te  severe  damage to  

the i r  f inanc ia l  we l l -be ing  and to  the  genera l  we l l -be ing .   

Today,  engag ing  in  one way or  another,  w i th  KPMG,  and  

SARS to  have some k ind  o f  repara t ion  pa id  to  them as a  

resu l t  o f  the  su f fe r ing  tha t  they have been th rough.    

So tha t  tha t  i s  what  I  am aware  o f  and then I  was  

re fer r i ng  aga in ,  to  paragraph th ree  o f  the  7 t h  o f  December  

judgment ,  wh ich  makes re ference to  the  d iscred i ted  KPMG 20 

Repor t .  

ADV LE ROUX:    You a lso  tes t i f ied  under  c ross  

examinat ion  tha t  you rece ived an apo logy f rom Judge 

Kroon cou ld  you  exp la in  to  the  Cha i r  what  tha t  apo logy 

en ta i led ,  what  was he apo log is ing  fo r?  



23 MARCH 2021 – DAY 366 
 

Page 354 of 362 
 

MINISTER GORDHAN:    Wel l ,  in  the  f i rs t  ins tance,  fo r  no t  

app ly ing  h i s  m ind ,  as  I  reca l l  i t ,  to  the  S ikhakhane op in ion ,  

independent ly,  and second ly  fo r  i ssu ing  some s ta tements ,  I  

th ink ,  a t  the  t ime,  on  the  bas is  o f  tha t  and he was  rushed 

in to  i t ,  i t  wou ld  appear  by  cer ta in  peop le  who are  now a t  

the  bar  and e l sewhere  in  South  A f r i ca .   

And th i rd ly,  tha t  he  had wrong ly  sa id ,  whatever  i t  

was tha t  S ikhakhane had sa id ,  in  re la t ion  to  the  un i t ,  and 

tha t  more  impor tan t ly  he  as  a  Judge d id  no t  pu t  in to  

prac t ice  how the  a l te ram pr inc ip le ,  mean ing  as  you  10 

ind ica ted  ear l ie r  o r  ra the r,  my response ind ica ted  ear l ie r,  

he  d id  no t  come and ask me what  i s  my v iew on the  var ious 

mat te rs  tha t  were  be ing  cons idered  by  the  Kroon pane l .  

ADV LE ROUX:    Thank you,  i f  I  can  then move on to  the  

seventh  top ic .   Min is te r  Gordhan the  Snowman Doss ier  was 

re fer red  to  in  your  c ross  examinat ion .   I t  was in  the  contex t  

o f  i t  be ing  the  bas is  fo r  the  IGI  Repor t ,  in to  the  un i t .   Th i s  

Snowman Doss ier,  i t  i s  no t  the  f i rs t  doss ie r  tha t  has made  

a l legat ions aga ins t  you,  i s  tha t  co r rec t?  

MINISTER GORDHAN:    Oh there  has been  var ious 20 

doss iers  ove r  t ime,  I  do  no t  even  remember  the i r  names.   

There  was another  wh ich  ment ions Min is te r  Nene for 

example at  the t ime.  What was i t  cal led Spider Web or  

something l ike that .   So that  is part  of  the fake news indust ry 

as we now know i t  today.  
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ADV LE ROUX:   And when you say the fake news indust ry 

wi th respect  to yoursel f  what al legat ions have been made 

against  that  you consider to be fake news? 

MINISTER GORDHAN:   Oh I  am supposed to have a very 

nice account in Canada for  example wi th mi l l ions of  dol lars 

which is non-existent  of  course and var ious such a l legat ions 

al l  designed to engage in counter  smearing so to speak or  

smearing my integr i ty and good standing i f  you l ike in an 

at tempt more important ly to actual ly mask the nefar ious 

act iv i t ies of  var ious individuals and I  referred to th is Chair  i f  10 

you wi l l  remember in 2018 as wel l .  

ADV LE ROUX:   Do you know who the authors of  these 

var ious dossiers are? 

MINISTER GORDHAN:   No.  

ADV LE ROUX:   Could you explain… 

MINISTER GORDHAN:   Some of  them came to or ig inate in – 

I  beg your  pardon – some of  them seemed to c laim to be 

or ig inat ing in the intel l igence services so you wi l l  recal l  that  

pr ior to my dismissal  or  rather recal l  f rom London when I  

was on an investment road show was this al leged report  I  20 

forget  what i t  is cal led now that  was shown to off ic ia ls of  the 

ANC at  the t ime and which had no foundat ion whatsoever or 

was i t  the SACP I  am not  sure.   But  once that  was 

discredi ted that  was i t  – set  aside and some other reason 

was found to cover up what the real  reasons were for the 
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d ismissal  of  var ious ministers at  the t ime.  

ADV LE ROUX:   Can you expla in to the Chair  why you think 

you feature in al l  these dossiers?  Why are you the target  of  

al l  these di fferent  dossiers? 

MINISTER GORDHAN:   No idea.   I  seem to be popular for 

some reason.  But  c lear ly exposing corrupt ion – set t ing into 

mot ion controls that  wi l l  l imi t  the possib i l i t ies of  corrupt  

act iv i ty in var ious inst i tut ions and such l ike act iv i ty is  get t ing 

in the way of  cer tainly the people who are ext ract ing cash 

but  more recent ly there was a claim made by Carl  Niehaus in 10 

I  th ink some press statement or the other who had said that  I  

went  out  of  my way as the Treasury off ic ia ls pr ior to Ms 

Mandonsel la now Professor Mandonsel la complet ing her 

state – I  th ink i t  was cal led the State of  Capture Report  and 

making funds avai lable which is a complete distort ion of  the 

t ruth.   The t ruth of  the matter was she did request  more 

money f rom the Treasury that  money was not  avai lable and 

what the Treasury of ten does wi th such requests and 

demands i f  you l ike is to actual ly help the people concerned 

as a Di rector General  or a Minister  interrogate thei r  own 20 

f inances and see how they could make savings on the one 

hand so that  they could actual ly f ind the money to do 

whatever i t  is that  they wanted to do.   And that  is  the 

systems that  off ic ia ls of  the Treasury not  me gave to the 

just ice department and the Publ ic Protector at  the t ime to do 
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whatever she wanted to do at  the t ime.   So this  claim that  I  

went  out  of  my way especia l ly to make money avai lable so 

that  –  for example this commission would be set  up to  

invest igate state capture is absolute nonsense to say the 

least .  

ADV LE ROUX:   And then f inal ly Minister Gordhan there was 

a lot  of  t ime spent  in cross-examinat ion making the 

accusat ion that  you are a racist .   Could I  ask you to explain 

to the Chai r  g iven your  history in the st ruggle,  given the fact  

that  you were detained and brutal ly tortured,  giv ing the 10 

impact  on your fami ly… 

CHAIRPERSON:   Wel l  Ms Le Roux did he not  explain that  

suff ic ient ly not  only today but  last  t ime under cross-

examinat ion.   I  thought  he explained that  qui te  wel l .   I  do not  

th ink there is anything unclear about  what he was saying.  

ADV LE ROUX:   Yes Chair  but  I  would l ike him to p lace on 

the record.  

CHAIRPERSON:   No he has i t  is  c lear he has – he – he 

referred to his st ruggle – his role  in  the st ruggle,  he referred 

to his membership of  the ANC i f  I  recal l  correct ly.   He said 20 

qui te a number of  th ings I  am not  sure that  there is anything 

unclear about  where he stands or what he said about them.  

ADV LE ROUX:   Yes Chai r.  

CHAIRPERSON:   Ja.  

ADV LE ROUX:   He test i f ied that  he is not  racist .   I  am 
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asking him how i t  feels to be cal led rac ist  on behal f  of  Mr 

Tom Moyane? 

CHAIRPERSON:   Ja but  what does that  c lar i fy? 

MINISTER GORDHAN:   May I  make a br ief  comment Chair  

so we can conclude this matter? 

ADV MPOFU SC:   No Chair  can I  object  before he makes 

any comment br ie f  or otherwise? 

CHAIRPERSON:   Hm.  

ADV LE ROUX:   Chair  a lso – no can I  just  explain the 

quest ion?   10 

CHAIRPERSON:   Okay.  

ADV LE ROUX:   Mr Moyane makes al legat ions… 

ADV MPOFU SC:   Chair  I  am on the f loor  real ly I  cannot 

stand this – 

CHAIRPERSON:   Okay.  Okay.  

ADV MPOFU SC:   This cannot be happening for the thi rd 

t ime.  

CHAIRPERSON:   Mr Mpofu.  

ADV MPOFU SC:   Ms Le Roux must shut  up when I  am 

speaking.  20 

CHAIRPERSON:   Mr Mpofu let  me just  hear p lease.  

ADV LE ROUX:   Hey.  

CHAIRPERSON:   Must  you must  just  hear.  

ADV MPOFU SC:   You too Mr Gordhan.  

CHAIRPERSON:   Mr Mpofu just  s i t  down let  me hear her 
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f i rst .  

ADV MPOFU SC:   Oh I  am st i l l  on the f loor.   He must also 

shut  up.  

CHAIRPERSON:   No,  no Mr Mpofu I  am in charge here 

please si t  down.  Let  me hear f i rst  what she has to say.  

ADV MPOFU SC:   But  I  am st i l l  ta lk ing Chai r  she but ted in.  

CHAIRPERSON:   Yes but  she had not  explained … 

ADV MPOFU SC:   So why must I  s i t  down.  

CHAIRPERSON:   I  want  to hear an explanat ion then hear  

you then I  wi l l  … 10 

ADV MPOFU SC:   But  Chai r  I  am st i l l  speaking why must  I  

( inaudible).  

CHAIRPERSON:   Yes but  Mr Mpofu I  am in charge here I  am 

saying s i t  down.  

ADV MPOFU SC:   Wel l  Chai r.  

CHAIRPERSON:   P lease.   I  wi l l  hear her  and then I  wi l l  hear 

you.  

ADV MPOFU SC:   Chai r.  

CHAIRPERSON:   Yes Ms Le Roux.  

ADV MPOFU SC:   Maybe then we should leave because i f  20 

we are not  al lowed to speak … 

CHAIRPERSON:   I  am warning you.  

ADV MPOFU SC:   You al low interrupt ions.  

CHAIRPERSON:   You are going to be al lowed to speak.  

ADV MPOFU SC:   No.  
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CHAIRPERSON:   Ms Le Roux expla in? 

ADV LE ROUX:   Thank you Chai r.   Chai r  a lot  of  t ime was 

taken up in the cross-examinat ion contending that  my c l ient  

was racist  so that  was when he f i rst  appeared in the cross 

and this evening they t r ied to extrapolate f rom the Publ ic 

Protector judgments he t r ied to make an accusat ion that  he 

had t reated the Publ ic Protector in a racist  fashion.   I t  is t rue 

that  Minister Gordhan test i f ied previously that  he re jected 

the statements that  he was a racis t .   I  am now asking that  

you give him the opportuni ty to explain to you and to the 10 

count ry qui te f rankly how he feels as a person when he is 

accused of  be ing a racist  by Mr Moyane? 

CHAIRPERSON:   No that  does not  c lar i fy anything Ms Le 

Roux the purpose of  re-examinat ion under the regulat ions of  

the commission is  to clar i fy.  There is – I  do not  th ink i t  is – i t  

c lar i f ies anything.  

ADV LE ROUX:   Chair  i t  is also to assist  you when you 

valuat ing the test imony that  comes out  in cross-examinat ion.  

CHAIRPERSON:   No,  no I  have heard Mr Gordhan he has 

explained himsel f  and I  th ink suff ic ient ly.  20 

ADV LE ROUX:   Then Chair  that  completes my re-

examinat ion.  

CHAIRPERSON:   Yes.   Okay al r ight .   Thank you.   I  th ink we 

are going to adjourn because I  th ink now that  I  have not  

al lowed the quest ion then there is  no – there would be no 
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object ion.  

ADV MPOFU SC:   No Chai r.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   There is –  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   I  want  to say Chair  p lace on the record 

that  i t  cannot  be that  Mr Moyane and his legal  

representat ives are t reated l ike th is in th is commission.   I  

was speaking I  have – I  d id not  in terrupt  when Ms Le Roux 

was making object ions and I  am in  the process of  making an 10 

object ion and I  do not  know on what  basis I  should be told to  

si t  down when I  am st i l l  speaking and she has interrupted 

me.   I  cannot be interrupted by junior  counsel  when I  am st i l l  

speaking and I  need to f in ish my point .   So I  th ink i t  is 

completely unfa ir  I  th ink i t  is uneven the way part ies are get  

– get  t reated here and I  just  wanted to p lace that  on the 

record.   I t  is completely wrong.  

CHAIRPERSON:   I  am just  going to  say this.   Yes I  d id ask 

to hear what you have to say but  she wanted to  explain and I  

considered that  i t  would be more convenient  to  have her  20 

explanat ion before I  hear what you have to say.   But  we are 

going to adjourn the proceedings,  tomorrow we wi l l  cont inue 

wi th the SARS related evidence.    

Thank you to everybody for staying t i l l  late.  

MINISTER GORDHAN:   Thank you Chairperson.  
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CHAIRPERSON:   We adjourn.  

MINISTER GORDHAN:   Thank you.    

INQUIRY ADJOURNS TO 24 MARCH 2021 


