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PROCEEDINGS RESUME ON 18 FEBRUARY 2021  

CHAIRPERSON:    Good morn ing  Mr  Freund,  good morn ing  

everybody.  

ADV FREUND SC:   Good morn ing  Cha i r.  

CHAIRPERSON:   A re  you ready?  

ADV FREUND SC:   We are  indeed.  

CHAIRPERSON:   Okay.   Le t  us  s ta r t .  

ADV FREUND SC:   Thank you Cha i r.   Cha i r  as  I  –  as  I  

be l ieve  you know we propose to  lead today four  w i tnesses.   

We a re  go ing  to  be  depar t ing  a  l i t t le  f rom the  –  the  na ture  10 

o f  the  ev idence heard  thus fa r  by  th is  s t ream.  

 Thus fa r  we have  rea l l y  been hear ing  f rom peop le  in  

and a round Par l iament  about  wha t  d id  and d id  no t  happen  

a t  cer ta in  t ime.  

 The –  the  focus today w i l l  be  s l igh t ly  d i f fe ren t .   The 

focus w i l l  be  f rom what  one migh t  ca l l  observers  who as  i t  

were  w ish  to  con t r ibu te  to  the  work  o f  the  commiss ion  by  

g iv ing  the i r  ana lys is  as  to  what  they be l ieve  went  wrong i f  

any th ing  went  wrong and what  they be l ieve  pe rhaps cou ld  

be  suggested as  po tent ia l  measures to  he lp  to  address the  20 

prob lem f rom occur r ing  in  fu tu re .  

 We wi l l  be  s ta r t ing  w i th  the  ev idence o f  Mr  Lawson 

Na idoo f rom CASAC.   We wi l l  then hear  the  ev idence o f  

P ro fessor  o f  Corder.   We wi l l  then hear  the  ev idence o f  a  

rep resenta t i ve  o f  the  Par l iamenta ry  Mon i to r ing  Group Ms 
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Jenn i fe r  Rau l t -Smi th  and then f ina l l y  th is  a f te rnoon the  

ev idence o f  Mr  Lewis  f rom Corrup t ion  Watch .  

 Cha i r  w i th  your  leave I  w ish  to  ca l l  the  f i rs t  w i tness  

Mr  Lawson Na idoo?  

CHAIRPERSON:   Yes thank you.  

ADV FREUND SC:   H is  –  h i s  documents  are  to  be  found in  

Vo lume 3  f rom page 204 and fo l low ing i t  i s  Exh ib i t  ZZ10.  

CHAIRPERSON:   Thank you I  have got  i t .   Thank you.   Mr  

Na idoo are  you there?  

MR NAIDOO:   Good morn ing  Cha i r  yes  I  am thank you.  10 

CHAIRPERSON:   Good morn ing  how are  you th is  morn ing?  

MR NAIDOO:   Ve ry  we l l  Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON:   Thank you ve ry  much and thank you fo r  

ava i l ing  yourse l f  to  t ry  and he lp  the  commiss ion .   I  know 

tha t  you and your  o rgan isa t ion  a re  b ig  suppor te rs  o f  the  

commiss ion  and i t s  work  and we apprec ia te  tha t  very  much 

so  I  am very  gra te fu l  tha t  you have ava i led  yourse l f  to  t ry  

and ass is t  the  commiss ion .  

MR NAIDOO:   Thank you Cha i r.  

CHAIRPERSON:   Thank you.    20 

ADV FREUND SC:   Cha i r.  

CHAIRPERSON:   Yes.   Yes Mr  Freund.  

ADV FREUND SC:   Sor ry  Cha i r  I  was jus t  go ing  to  say I  

suggest  tha t  maybe we shou ld  ask  fo r  Mr  Na idoo to  be 

sworn  in .  
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CHAIRPERSON:   Yes.   The Reg is t ra r  w i l l  now e i ther  

admin is te r  the  oa th  or  the  a f f i rmat ion .   Mr  Na idoo i f  you 

speak then you w i l l  come back on to  the  screen.  

MR NAIDOO:   Yes Cha i r.  

CHAIRPERSON:   Okay a l r igh t .  

MR NAIDOO:   I  am here .  

CHAIRPERSON:   Ja  the  –  the  Reg is t ra r  w i l l  adm in is te r  

e i ther  the  oa th  or  a f f i rmat ion  depend ing  wh ich  one you  

pre fe r.  

MR NAIDOO:   The a f f i rmat ion  Cha i r.  10 

CHAIRPERSON:   Thank you.  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

MR NAIDOO:   Pa rmananda Lawson Na idoo.  

REGISTRAR:   Do you have any ob jec t ion  to  mak ing  the  

prescr ibed a f f i rmat ion?  

MR NAIDOO:   No .  

REGISTRAR:   Do  you a f f i rm tha t  the  ev idence you w i l l  g ive  

w i l l  g ive  w i l l  be  the  t ru th ;  the  who le  t ru th  and noth ing  bu t  

the  t ru th ;  i f  so  p lease ra ise  your  r i gh t  hand  and say,  I  t ru ly  

a f f i rm.  20 

MR NAIDOO:   I  t ru ly  a f f i rm.  

CHAIRPERSON:   Thank you very  much –  thank you very 

much.   Mr  Freund  you may p roceed .  

ADV FREUND SC:   Thank you  Cha i r.   Mr  Na idoo is  i t  

cor rec t  tha t  under  your  d i rec t ion ;  your  o rgan isa t ion  the  
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Counc i l  fo r  the  Advancement  o f  the  South  A f r i can  

Const i tu t ion  commonly  known as  CASAC prepared and 

submi t ted  a  repor t  to  the  commiss ion?  

MR NAIDOO:   That  i s  –  tha t  i s  cor rec t  Mr  Freund.  

ADV FREUND SC:   And is  tha t  the  repor t  we f ind  in  Bund le  

3  a t  page 206 and fo l low ing?  

MR NAIDOO:   That  i s  –  tha t  i s  cor rec t .  

ADV FREUND SC:   I t  i s  a  repor t  en t i t led  Why the  Nat iona l  

Assembly  fa i led  to  exerc ise  e f fec t i ve  ove rs igh t  in  respect  

o f  s ta te  capture ,  i s  tha t  cor rec t?  10 

MR NAIDOO:   That  i s  cor rec t .  

ADV FREUND SC:   And is  i t  cor rec t  i f  you  go to  Bund le  3  

page 205.1  and fo l low ing tha t  you s igned a  br ie f  

conf i rmatory  a f f idav i t  in  re la t ion  to  tha t  repor t?  

MR NAIDOO:   I  d id  indeed.  

ADV FREUND SC:   Cha i r  on  tha t  bas is  may I  move tha t  

Exh ib i t  ZZ10 be admi t ted  as  –  fo rmal ly  as  an  exh ib i t  be fore  

th is  commiss ion?  

CHAIRPERSON:   The a f f idav i t  o f  Mr  Parmananda Lawson  

Na idoo together  w i th  i t s  annexures and the  a f f idav i t  20 

appears  a t  page 205.1  i s  admi t ted  and w i l l  be  marked as  

Exh ib i t  ZZ10.  

ADV FREUND SC:   Thank you Cha i r  may I  p roceed?  

CHAIRPERSON:   Yes you may p roceed.  

ADV FREUND SC:   Mr  Na idoo I  jus t  want  to  take  you  
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b r ie f l y  th rough one –  aspects  i n  the  conf i rmatory  a f f idav i t  

i t se l f .   I t  i s  co r rec t  i s  i t  no t  tha t  you are  the  Execut ive  

Secre tary  o f  CASAC? 

MR NAIDOO:   That  i s  cor rec t  Mr  Freund.  

ADV FREUND SC:   Perhaps i f  you  descr ibe  very  br ie f l y  

what  tha t  job  en ta i l s  and the  na tu re  and dura t ion  o f  your  

exper ience in  CASAC and I  emphas ise  ve ry  b r ie f l y?  

MR NAIDOO:   Indeed.   CASAC was es tab l i shed in  

September  2010  I  have been the  Execut ive  Secre tary  o f  

the  organ isa t ion  s ince  i t s  incept ion  fo r  over  ten  years  now.   10 

And CASAC’s  main  focus is  to  p romote  the  bas i s  o f  our  

const i tu t iona l  democracy in  South  A f r i ca  focus ing  pr imar i l y  

on  issues o f  pub l i c  accountab i l i t y,  const i tu t iona l  awareness 

and –  and broad ly  ho ld ing  pub l i c  o f f i c ia ls  to  account  and 

seek ing  to  s t rengthen the  work  o f  ins t i tu t ions  o f  

governments .  

ADV FREUND SC:   And in  tha t  –  fo r  tha t  purpose and in  

tha t  capac i ty  you together  w i th  co l leagues  were  

ins t rumenta l  in  p repar ing  the  repor t  tha t  we are  go ing  to  be  

d iscuss ing  th is  morn ing?  20 

MR NAIDOO:   That  i s  cor rec t .  

ADV FREUND SC:   And the  u l t imate  ob jec t i ve  as  I  

unders tand i t  a t  the  repor t  you t r ied  to  ana lyse  as  i t  were  –  

t ry  to  unders tand i f  someth ing  went  wrong why tha t  

happened f rom the  perspect ive  o f  e f fec t i ve  Par l iamenta ry  
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overs igh t  and then drawing on tha t  you make suggest ions 

as  to  what  i ssues shou ld  be  cons idered to  t ry  to  address  

the  prob lem.   Would  tha t  be  a  fa i r  summary?  

MR NAIDOO:   That  wou ld  be  a  fa i r  summary yes.  

ADV FREUND SC:   Jus t  fo r  the  purposes o f  the  record  i f  I  

cou ld  take  you to  page 205.2  and to  paragraph 5  o f  your  

conf i rmatory  a f f idav i t?   The repor t  we are  go ing  to  come to 

shor t l y  we have a l ready re fer red  to  I  jus t  d raw a t ten t ion  to  

the  fac t  tha t  you ind ica te  in  your  conf i rmato ry  a f f idav i t  tha t  

there  a re  annexures to  your  repor t .    10 

 The f i rs t  o f  wh ich  is  the  repor t  by  Pro fessor  Huge 

Corder  and o thers  and tha t  i s  no t  annexed to  your  a f f idav i t  

because i t  i s  appears  e l sewhere  in  the  bund le .   Cha i r  tha t  

i s  in  the  Refe rence Bund le  f rom pages 49 and fo l low ing.  

 And then second ly  you annex as  annexure  2  a  

document  tha t  d i scusses the  ded ica te  –  a  ded ica ted  ant i -

cor rup t ion  agency tha t  i s  annexed to  your  repor t  and tha t  

Cha i r  i s  a t  pages 257 to  267.   I s  tha t  cor rec t  Mr  Na idoo? 

MR NAIDOO:   That  i s  indeed cor rec t  Cha i r  –  Mr  Freund.  

ADV FREUND SC:   Thank you.   Now I  wou ld  l i ke  to  tu rn  20 

now to  the  substance o f  you r  repor t  and i f  I  may say so  i t  

s ta r ts  w i th  the  very  he lp fu l  se t  o f  re fe rences both  to  the  

s ta tu tory  underp inn ing  and const i tu t iona l  underp inn ing  o f  

overs igh t  and some o f  the  pr inc ip les  tha t  emerged f rom the  

lead ing  case law par t i cu la r l y  case law o f  the  const i tu t iona l  
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cour t  on  Par l iamentary  overs igh t .    

 And you have endeavoured to  ske tch  the  lega l  

background.   I s  tha t  co r rec t?  

MR NAIDOO:   That  i s  cor rec t  yes  we have put  in to  contex t  

the  issues o f  Par l iamenta ry  respons ib i l i t i es  w i th  regards to  

execut ive  overs igh t .  

ADV FREUND SC:   Now in  the  in te res t  o f  t ime and bear ing  

in  m ind tha t  the  Cha i r  as  the  Deputy  Ch ie f  Jus t ice  i s  

reasonab ly  fami l i a r  w i th  the  prov i s ions o f  the  const i tu t ion 

and o f  the  case  law to  wh ich  you re fer  I  am not  go ing  to  be  10 

tak ing  you in  de ta i l  th rough tha t  mater ia l  a l though  we are  

gra te fu l  because i t  does ass i s t  to  k ind  o f  focus the  m ind.  

 But  i f  I  can  jus t  ask  you genera l l y  i f  one –  i f  one 

looks a t  the  quest ion  o f  the  adequacy o f  the  powers  and 

the  adequacy o f  the  lega l  ins t ruments  –  we l l  le t  us  s top  –  

le t  me rephrase th is .    

 Whethe r  the  ex i s t ing  leg i s la t ion  in  your  op in ion  

confers  su f f i c ien t ly  c lear l y  adequate  powers  on  the  

leg is la tu re  to  exerc i se  overs igh t ,  what  in  b road v iew is  

your  v iew?  20 

MR NAIDOO:   I  wou ld  ag ree w i th  tha t  the  –  about  the  

const i tu t ion  and  leg is la t ion  as  we l l  as  the  ru les  o f  

Par l iament  –  the  ru les  o f  the  Nat iona l  Assembly  w i th  the  

00 :10:38 tha t  p rov ide  a  c lear  gu idance on what  i s  requ i red  

o f  Par l iament ;  what  i t s  respons ib i l i t i es  a re  in  respect  o f  
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overs igh t  o f  the  execut ive  and organs o f  s ta te  and I  th ink  

the  law and the  ru les  a re  c lear  in  tha t  regard  and so  we –  

our  v iew tha t  the  const i tu t ion ,  the  law and the  ru les  are  no t  

an  imped iment  in  themse lves to  e f fec t i ve  overs igh t .  

ADV FREUND SC:   A l r igh t .   And in  add i t ion  to  focuss ing  on  

the  const i tu t ion  i t s  s ta tu tory  p rov is ions and ru les  o f  the  

Nat iona l  Assemb ly.   You have a lso  drawn a t ten t ion  to  

Par l iament ’s  own  govern ing  po l i cy  document  the  overs igh t  

and  accountab i l i t y  mode l  and you dea l  w i th  tha t  f rom 

paragraph 47 and  fo l low ing o f  your  repor t ,  i s  tha t  cor rec t?  10 

MR NAIDOO:   That  i s  cor rec t .  

ADV FREUND SC:   And aga in  Cha i r  jus t  fo r  your  

conven ience the  –  tha t  i s  to  be  found in  the  Reference  

Bund le  pages 1  to  48 .   And what  you do in  the  next  few  

pages o f  you r  –  o f  you r  repor t  i s  to  h igh l igh t  some o f  the  

core  v iews and commi tments  tha t  one f inds  in  what  has  

become known as the  OVAC Repor t  adopted by  Par l iament  

in  2004,  i s  tha t  cor rec t?  

MR NAIDOO:   That  i s  cor rec t .  

ADV FREUND SC:   So  I  want  to  p ick  up  the  th reads f rom 20 

tha t  po in t  onwards in  your  a f f idav i t .   In  o ther  words I  am 

go ing  f rom page  223 and fo l low ing in  Bund le  3  and what  

you do ove r  the  few pages tha t  fo l low is  to  d raw a t ten t ion  

to  cer ta in  o f  the  key dec i s ions o f  the  Const i tu t iona l  Cour t  

on  the  quest ion  o f  –  o f  Par l iamentary  Overs igh t .    
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 Perhaps you might  l i ke  to  jus t  summar i se  what  you 

see to  be  the  very  g is t  o f  the  –  the  r igh t  o r  the  du ty  o f  

Par l iament  to  exerc i se  overs igh t  over  the  execut i ve  as  i t  

emerges f rom tha t  case law in  your  unders tand ing .  

MR NAIDOO:   Wel l  I  th ink  what  the  ju r isprudence te l l s  us  

and  I  th ink  i t  i s  qu i te  ins t ruc t i ve  fo r  Par l iament  i s  tha t  there  

are  mat te rs  tha t  have come befo re  the  cour t s  pa r t i cu la r l y  

mat te rs  tha t  have come befo re  the  cour t s  in  recen t  years  

have c la r i f ied  what  the  const i tu t iona l  p rov is ions regard ing  

Par l iament ’s  respons ib i l i t i es  a re .   How members  o f  10 

Par l iaments  a re  expected to  exerc i se  those powers  o f  

overs igh t  and scru t in i s ing  execut ive  ac t ion  and g iv ing  

mean ing  and content  to  those r igh ts  and respons ib i l i t i es  

and those mat te rs  have on occas ion  come before  the  

cour ts  because  there  were  d i sputes  in  Par l iament  as  

be tween po l i t i ca l  par t ies  as  to  what  the  na ture  o f  those  

respons ib i l i t i es  were  and how Par l iament  shou ld  in  a  

const i tu t iona l l y  compl ian t  manner  execute  i t s  mandates .   

So I  th ink  the  ju r i sp rudence f rom the  cour t s  i s  ve ry  

ins t ruc t i ve  in  e labora t ing  on  what  the  respons ib i l i t i es  o f  20 

members  o f  Par l i ament  a re .  

ADV FREUND SC:   And i t  seems f rom a  read ing  o f  your  

repor t  tha t  you seem to  be  o f  the  v iew tha t  the  ve ry  fac t  

tha t  a  number  o f  these cases were  cons idered  to  be 

necessary  demonst ra tes  tha t  there  had been  some 
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measure  o f  fa i lu re  o f  –  o f  overs igh t  wh ich  i s  what  p rompted  

the  ve ry  dec i s ions tha t  you s igh t .  

MR NAIDOO:   Indeed tha t  i s  t rue  and we make the  po in t  I  

th ink  tha t  i t  i s  the  very  fa i lu re  o f  Par l iament  to  reso lve  

many o f  these issues wh ich  concerns the  work ings and the  

funct ion  be ing  o f  Par l iament  wh ich  Par l iament  i s  g iven the  

d iscre t ion  in  te rms o f  the  const i tu t ion  to  deve lop  i t s  own  

ru les  and orders  to  ensure  smooth  funct ion ing .   But  where  

there  are  d isputes  and they have not  been capab le  o f  

be ing  reso lved w i th in  the  po l i t i ca l  s t ruc tures  o f  Par l iament  10 

they have landed up before  the  cour ts .   

 Some o f  those issues a re  perhaps issues tha t  a re  

no t  appropr ia te  fo r  jud ic ia l  judgment  inso far  as  i ssues such  

as  the  use o f  un-par l iamentary  language and the  l i ke  wh ich  

are  mat te rs  we do not  necessar i l y  s igh t  in  th is  repor t  bu t  

wh ich  a re  mat te rs  tha t  have come before  the  cour t s .  

 Others  have been more  fundamenta l  i ssues about  –  

about  overs igh t  about  what  the  powers  o f  the  Speaker  a re  

in  re la t ion  to  cer ta in  mat te rs  tha t  come before  Par l iament  

when mot ions o f  no  conf idence and 00:15:20 mot ions need  20 

to  be  d iscussed and what  the  powers  o f  Par l iament  a re  in  

re la t ion  to  repor ts  f rom Chapte r  N ine  Ins t i tu t ions  and  

spec i f i ca l l y  repor ts  f rom the  Off i ce  o f  Pub l ic  Pro tec tor.  

ADV FREUND SC:   Yes and I  th ink  one o f  the  most  famous 

cases to  wh ich  you re fer  i s  the  case tha t  a rose out  o f  the  
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Pub l i c  Pro tec tor ’s  Repor t  on  Nkand la  and the  manner  in  

wh ich  Par l iament  th rough var ious s t ruc tures  dea l t  w i th  tha t  

resu l t ing  in  a  f ind ing  by  the  Const i tu t iona l  Cour t  tha t  

Par l iament  had fa i led  in  i t s  cons t i tu t iona l  ob l iga t ions o f  

overs igh t .   Do you want  to  jus t  touch on tha t  ve ry,  very  

br ie f l y?  

MR NAIDOO:   Aga in  yes I  mean th is  was a  semina l  case in  

any respects  and i t  was the  fa i lu re  o f  Par l iament  to  

p roper ly  dea l  w i th  the  repor t  o f  the  Pub l i c  Pro tec to r  t ype o f  

secur ing  comfor t s  re la t ing  to  fo rmer  P res ident  Zuma’s  10 

res idence and Par l iament ’s  fa i lu re  to  p roper ly  p rocess tha t  

repor t  and ins tead seek ing  to  subs t i tu te  i t s  own f ind ings o f  

tha t  o f  the  Pub l ic  Pro tec tor  as  found by  the  Const i tu t iona l  

Cour t  to  be  unconst i tu t iona l  and a  dere l i c t ion  o f  the  

const i tu t ion  respons ib i l i t y  o f  Par l iament  to  ho ld  the  

Pres ident  to  account .  

 So I  th ink  aga in  coming back to  what  I  sa id  ear l ie r  i t  

i s  a  judgment  tha t  was ins t ruc t i ve  to  Par l iament  in  how i t  

needs to  go  about  in  exerc i s ing  i t s  overs igh t  mandates .   

And I  th ink  the  issue tha t  a r ises  is  –  i s  what  has  20 

Par l iament  done in  re la t ion  to  many o f  these judgments  to  

absorb  them –  the  adv i ce  and judgments  o f  the  

Const i tu t iona l  Cour t  in  many respects  and adapt  i t s  

work ings to  confo rm wi th  –  w i th  those compl ica t ions o f  the  

law.  
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ADV FREUND SC:   R igh t .   Now I  wou ld  l i ke  to  take  you to  

page 228 o f  your  –  o f  your  repor t  where  you commenced  

dea l ing  w i th  someth ing  tha t  becomes a  theme tha t  runs  

th rough th is  repor t  wh ich  is  to  focus on  the  ro le  o f  the 

Speaker  o f  the  Nat iona l  Assembly.  

 Now I  do  no t  w ish  and I  do  no t  be l ieve  the  

commiss ion  w ishes to  ge t  amerced in to  cont roversy  about  

a  who le  number  o f  i ssues o f  de ta i l  here  o f  the  Speaker ’s  

ro le  in  any par t i cu la r  inc ident .  

 But  you have some v iews on the  genera l  p r i nc ip le  o f  10 

Speaker  impar t ia l i t y  and I  wou ld  be  in te res ted  i f  you  cou ld  

jus t  e labora te  on  tha t  p lease.   

MR NAIDOO:   Yes I  mean th is  i s  d rawn in  par t  f rom a  

prev ious repor t  tha t  was commiss ion  by  CASAC in  2015  

wh ich  looked a t  the  s ta te  o f  Par l iament  a t  tha t  t ime and I  

th ink  in  –  in  contex tua l i s ing  how Par l iament  has responded 

to  many o f  these issues in  the  per iod  tha t  we are  re fer r ing  

to  wh ich  is  la rge l y  the  tenure  o f  the  F i f th  Par l iament  f rom 

2014 to  2019.  

 I  th ink  i t  i s  impor tan t  to  p lace  i t  in  the  contex t  o f  the  20 

d is rup t ions tha t  occu r red  in  Par l i ament  fo l low ing the  2014 

nat iona l  e lec t ions and Par l iamen t ’s  d i f f i cu l t y  in  dea l ing  

w i th  those issues  as  they arose.   

 And many o f  those brought  in to  sharp  focus 

quest ions around  the  impar t ia l i t y  o f  the  Speaker  in  dea l ing  
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w i th  those pro tes ts  w i th in  Par l iament ;  w i th in  dea l ing  w i th  

requests  fo r  Par l i ament  to  p roper l y  exe rc i se  i t s  overs igh t  in  

par t i cu la r  over  the  Pres ident .  

 And so  I  th ink  those respects  and you know th is  i s  –  

i t  i s  common knowledge be ing  repor ted  you  know 

extens i ve l y  by  the  med ia  the  ro le  o f  the  Speaker  was  

ca l led  in to  quest i on .   The impar t ia l i t y  o f  the  Speaker  was 

ca l led  in to  quest ion .   Suggest ions tha t  the  Speaker  was 

us ing  or  –  her  power  to  p ro tec t  the  Pres ident  and you know 

i t  –  i t  resu l ted  in  –  I  th ink  in  the  f i rs t  t ime in  ce r ta in ly  the  10 

h is to ry  o f  the  democra t ic  Par l iaments  in  South  A f r i ca  o f  a  

mot ion  o f  no  conf idence be ing  brought  aga ins t  the  

Speaker.  

 So I  th ink  tha t  –  tha t  se ts  the  contex t  and the  

concerns tha t  were  be ing  ra ised by  members  o f  Par l iament ;  

oppos i t ion  par t y  00 :19 :41 borders  o f  the  South  A f r i can  

pub l i c  because the  ro le  o f  the  Speaker  as  an  impar t ia l  

Cha i r  o f  the  most  impor tan t  p lenary  fo rum o f  our  e lec ted  

rep resenta t i ves  needs to  be  a  pos i t ion  tha t  i s  beyond 

approach tha t  needs to  exerc ise  funct ions independent ly  20 

and impar t ia l l y.  

 And in  the  South  A f r i can contex t  one accepts  the  

fac t  tha t  the  Speaker  i s  d rawn f rom a  po l i t i ca l  par t y  and is  

a  po l i t i c ian  and a  member  o f  Par l iament  in  h is  o r  her  own 

r igh t .   
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 Bu t  how the  exerc i se  the  power  as  the  Speaker  

shou ld  be  in  a  manner  tha t  commands the  respect  f rom 

across a l l  o f  the  par t ies  tha t  a re  rep resented i n  tha t  

assembly.  

ADV FREUND SC:   And i s  i t  you r  assessment  tha t  –  tha t  

th is  i ssue is  –  i s  re levant  when one cons ide rs  the  ex ten t  to  

wh ich  Par l iament  succeeded or  fa i led  in  the  F i f th  

Par l iament  in  ho ld ing  the  execut ive  to  account  in  re la t ion  

to  a l legat ions o f  a l leged s ta te  cap ture ;  a l leged cor rup t ion .  

MR NAIDOO:   I t  d id  and I  th ink  you know we made the  10 

po in t  in  the  repor t  tha t  i t  was the  conduct  o f  the  s ta te  tha t  

cont r ibu ted  towards the  d is - funct ion ing  o f  Par l iament  tha t  

c rea ted the  grounds fo r  th is  –  the  breakdown o f  t rus t  

be tween po l i t i ca l  par t ies  in  the  Nat iona l  Assembly.  

 You know Par l iament  i s  –  i s  a  po l i t i ca l  fo rum there  

is  a lways go ing  to  be  contes ta t ion ,  robust  debate ,  

d isagreements  and i t  i s  the  ro le  o f  the  Speaker  to  med ia te  

those in  the  in te res ts  o f  f ind ing  a  reso lu t ion  and 

Par l iament  coming to  a  dec i s ion  on  mat te rs .  

 But  when the  Speaker  ac ts  in  a  manner  tha t  i s  20 

par t i san  and i t  seen to  be  favour ing  one po l i t i ca l  par t y  o r  

members  o f  the  execut ive  then i t  undermines not  jus t  the  

conf idence o f  o ther  po l i t i ca l  par t ies  bu t  o f  the  pub l i c  a t  

la rge  in  the  const i tu t iona l  ab i l i t y  o f  tha t  ins t i tu t ion  to  do  

what  i t  i s  const i tu t iona l l y  mandated  to  do .  
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 And I  th ink  tha t  has brought  Par l iament  in to  a –  

Par l iament ’s  reputa t ion  in to  ques t ion  and i t  i s  someth ing  

tha t  cannot  be  hea l thy  fo r  a  democracy in  wh ich  Par l iament  

i s  the  pr imary  mechan ism or  ins t i tu t ion  tha t  ho lds  

execut ive  power  t o  account .  

ADV FREUND SC:   Now I  want  to  change focus.   Th is  

commiss ion  has a l ready heard  ev idence and you a l so  dea l  

in  your  repor t  w i th  the  –  w i th  the  cent ra l  fea ture  o f  our  

const i tu t iona l  o rder  wh ich  i s  our  c losed l i s t  p ropor t iona l  

rep resenta t ion  sys tem and the  impact  tha t  tha t  has on  –  on  10 

the  exerc ise  as  i t  were  o f  consc ience by  members  o f  

Par l iament  when vo t ing  on  issues o f  h igh  na t iona l  concern .  

 And you focus i f  I  can  re fer  you to  paragraph 69 or  

your  repor t?   You  draw a t ten t ion  to  two s im i la r  and  re la ted  

prov is ions in  the  const i tu t ion .   They are  Sect ion  47(3 )C  

and I  be l ieve  you  dea l  e lsewhere  w i th  i t  i s  100 and –  106 

… 

CHAIRPERSON:   What  page d id  you say Mr  Freund I  am 

sor ry.   What  page  o f  the  repor t?  

ADV FREUND SC:   200 –  232 in  Vo lume 3 .  20 

CHAIRPERSON:   Okay.  

ADV FREUND SC:   Which  is… 

CHAIRPERSON:   Thank you.  

ADV FREUND SC:   Which  is  page 27 o f  the  repor t  i t se l f  

and I  am a t  pa ragraph 69.   And tha t  i s  one o f  the  p laces in  
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wh ich  you –  you  dea l  w i th  th is  i ssue.   There  you re fer  to  

Sect ion  47(3)C o f  the  Const i tu t ion  and tha t  i s  the  prov i s ion  

tha t  p rov ides tha t  a  person loses membersh ip  o f  the 

Nat iona l  Assemb ly  i f  tha t  person  (and then I  leave out  

some words and come to  sub-paragraph C)  ceases to  be  a 

member  o f  the  par t y  tha t  nominated tha t  person as  a  

member  o f  the  assembly  and i t  con t inues.    

 And there  is  a  –  there  i s  a  s im i la r  p rov is ions in  

Sect ion  106(3)C o f  the  Const i tu t ion .   Le t  me jus t  read tha t .   

I t  p rov ides l i kewise  a  pe rson loses membersh ip  o f  a  10 

Prov inc ia l  Leg is la tu re  on  te rms rea l l y  substant ia l l y  the  

same as what  I  have jus t  read to  you.  

 Now wou ld  you  l i ke  to  comment  on  th is  i ssue 

genera l l y  the  prob lem o f  –  o f  par ty  d i sc ip l ine  i n  a  PR 

sys tem and then move on and –  and the  submiss ions you 

w ish  to  make on  the  adv isab i l i t y  and re levance o f  those 

par t i cu la r  p rov is ions o f  the  const i tu t ion?  

MR NAIDOO:   Wel l  these two sect ions you know Sect ion  

47(3)C dea ls  w i th  the  membersh ip  o f  the  Nat iona l  

Assembly  and 106(3)C dea ls  w i th  i t  in  a  contex t  o f  20 

Prov inc ia l  Leg is la tu res  the  same prov i s ion .  

 But  what  i t  rea l l y  recogn ises is  tha t  in  the  p lace  

c losed l i s t  –  c losed par ty  l i s t  sys tem tha t  we cu r ren t ly  have 

the  seat  in  Par l iament  o r  in  the  Prov inc ia l  Leg is la tu re  

be longs to  the  po l i t i ca l  o r  par ty  and not  to  the  NP tha t  i s  
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a l loca ted  tha t  seats  and there fo re  shou ld  a  representa t i ve  

cease to  be  a  member  o f  the  po l i t i ca l  par ty  00 :25 :13 l i s t  

they  were  nominated to  the  Leg is la tu re  in  quest ion  

probab ly  lose  tha t  seat  fo r  whatever  reason whether  they  

res ign  f rom the  par t y  o r  a re  expe l led  f rom the  par ty  and  

th is  seems to  p lace  s ign i f i can t  power  in  the  hands o f  par ty  

bosses in  tha t  they can use tha t  as  a  mechan ism to ge t  

members  o f  Par l iament  to  tow the  l ine  as  i t  were  and to  

fo l low the  par ty  l ine  on  va r ious issues.  

 Now in  many respects  tha t  i s  no t  an  issue because 10 

in  any e lec tora l  sys tem po l i t i ca l  par t ies  pu t  fo rward  a  

man i fes to  and the  e lec to ra te  vo tes  on  the  bas is  o f  tha t  

man i fes to  and i f  i t  i s  an  issue o f  po l i cy  and a  par ty  uses i t s  

power  to  do  tha t  i t  i s  commonly  ca l led  us ing  the  wh ip  to  

ge t  pa r ty  numbers  to  suppor t  a  par ty  pos i t ion  on  a  po l i cy  

mat te r.  

 Now in  tha t  contex t  i t  i s  no t  a  –  i t  i s  cer ta in ly  no t  

p rob lemat ic  tha t  i s  the  ve ry  essence o f  a  democracy tha t  

the  par t y  w inn ing  an e lec t ion  has the  r igh t  to  imp lement  i t s  

po l i cy  p roposa ls  in  i t s  man i fes to .   But  where  tha t  power  i s  20 

used in  Par l iament  no t  on  issues o f  substant ive  quest ions 

bu t  to  abuse p rocedura l  ru les  and  to  use the  majo r i t y  o f  a  

po l i t i ca l  par ty  to  s t i f le  o r  shut  down debate  and not  a l low a  

debate  to  even happen tha t  cer ta in ly  undermines the  ro le  

o f  Par l iament  and Par l iament ’s  ab i l i t y  to  execute  i t s  



18 FEBRUARY 2021 – DAY 345 
 

Page 20 of 202 
 

const i tu t iona l  mandates .  

 I f  a  debate  were  on  a  par t i cu la r  i ssue were  to  

happen –  i f  the  –  an  enqu i ry  in to  cor rup t ion  or  a l leged 

cor rup t ion  in  s ta te  owned compan ies  i t  i s  conducted by  

Par l iament  and th is  d isputes  about  whethe r  the re  was  

cor rup t ion  o r  no t  and so  on  the  substant ive  dec is ion  taken  

a f te r  an  invest iga t ion  can cer ta in l y  be  a long par ty  l i nes  bu t  

tha t  –  the  issue wou ld  have been  heard  in  pub l i c  and the  

pub l i c  wou ld  be  ab le  to  make a  –  t o  make a  f ind ing  on  –  o f  

the i r  own on the  ou tcome o f  tha t  p rocess.    10 

 So a  d is t inc t ion  be tween the  procedura l  ru les  and  

the  substant ive  i ssue is  one I  w ish  to  h igh l igh t .  

 But  I  th ink  the  e lec to ra l  sys tem as we cu r ren t ly  

have i t  chose –  had tha t  as  be ing  man ipu la ted  to  

undermine the  ro le  o f  Par l iamen t  and inh ib i t  Par l iament  

f rom t ru ly  exe rc i s ing  i t s  overs igh t  mandate .  

 Now you know a lmost  s imu l taneous ly  w i th  mak ing  

the  submiss ion  to  the  commiss ion  wh ich  I  th ink  we d id  in  

Ju l y  las t  year  jus t  a  few weeks be fore  tha t  we have – had 

an impor tan t  judgment  f rom the  Const i tu t iona l  Cour t  in  the  20 

New Nat ion  Movement  Mat te r  wh ich  dec la red  cer ta in  

sect ions o f  e lec tora l  ac t s  incons is ten t  w i th  the  const i tu t ion   

and i t  has  g i ven Par l iament  24  months  in  wh ich  to  amend 

those sect ions o f  the  e lec tora l  ac t  wh ich  is  l i ke l y  to  see us  

move away f rom a  c losed par ty  l i s t  sys tem because the 
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amendments  o f  the  e lec tora l  ac t  w i l l  have to  make  

prov is ion  fo r  independent  cand ida tes  to  contes t  na t iona l  

and prov inc ia l  e lec t ions in  the  –  i n  a  manner  tha t  perhaps 

w i l l  be  the  same as in  wh ich  they contes t  e lec t ions a t  loca l  

government  leve l  a t  the  moment .  

 But  i t  does mean tha t  Par l iamen t  i s  now ceased  

w i th  the  issue o f  cons ider ing  how to  amend the  e lec to ra l  

ac t  and whether  a  new e lec tora l  mode l  needs to  

imp lemented in  South  A f r i ca .  

 The New Nat ion  Movement  Judgment  comes on the  10 

back o f  s ign i f i can t  p ressure  in  recent  years  fo r  a t  leas t  a  

d iscuss ion  o f  –  a round e lec to ra l  re fo rm and the  need to  

change i t s  cu r ren t  sys tem because i t  p laces too  much  

power  in  the  hands o f  pa r ty  o f f i c ia ls  over  the  conduct  o f  

NP ’s .  

 I t  was an issue tha t  was ra ised in  the  task  team tha t  

was cha i red  by  Dr  Van Zy l  S labber t  in  the  ear ly  2000 ’s .   i t  

was an issue tha t  was re f lec ted  upon in  the  independent  

pane l  repor t  in  Par l iament  in  2008  or  2009 and aga in  in  the 

h igh  l eve l  pane l  repor t  tha t  was cha i red  by  fo rmer  20 

Pres ident  Kga lema Mot lan the  in  2018.   So the  t ime is  

cer ta in ly  r ipe  fo r  e lec to ra l  re fo rm.  

ADV FREUND SC:   I f  I  cou ld  jus t  s top  you there  because I  

th ink  the  repor t  o f  the  h igh  l eve l  pane l  o f  2018/19 p robab ly  

has no t  rece ived a  great  dea l  o f  a t ten t ion  a t  leas t  in  these 



18 FEBRUARY 2021 – DAY 345 
 

Page 22 of 202 
 

hea r ings bu t  there  once aga in  a  –  a  s t ruc tu re  –  a  

commi t tee  appo in ted  by  Par l iamen t  to  rev iew Par l iament ’s  

own success in  the  democra t ic  e ra  once aga in  proposed  

tha t  ser ious cons idera t ion  shou ld  be  g iven to  e lec t  

. . . [ ind is t inc t  –  cu t  o f f ]  a long the  l i nes  f i rs t  p roposed in  the  

Van Zy l  S labber t  Repor t .   Wou ld  tha t  be  co r rec t?  

MR NAIDOO:    That  i s  indeed cor rec t ,  yes .  

ADV FREUND SC:    And the  nub o f  the  argument ,  as  I  

unders tand i t ,  i s  tha t  some type –  there  is  no  a t tack  on  the  

pr inc ip le  o f  p ropor t iona l  representa t ion  bu t  what  some 10 

proponents  a re  argu ing  is  tha t  i t  needs to  be  marr i ed  

somehow wi th  some fo rm o f  cons t i tuency sys tem so tha t  

the  MP has a  re la t ionsh ip  w i th  the  const i tuency and 

there fo re  has so r t  o f  powerbase  independent  f rom tha t  

pure ly  o f  pa r ty  bosses.    

 Wou ld  tha t  be  a  fa i r  summary o f  the  g is t  o f  your  

a rgument?  

MR NAIDOO:    I t  wou ld  be .   I  th ink  the  issue –  you  know,  

the  issue tha t  have ar i sen he re  is  f i rs t l y  i s  tha t  the  

Const i tu t ion  requ i res  tha t  the  resu l ts  o f  the  e lec t ion  must  20 

in  genera l  resu l t ing  in  p ropor t iona l i t y  to  g ive  e f fec t  to  the  

w ishes o f  the  e lec tora te .  

 So a  s imp le  const i tuency mode l  where  they f i rs t  

ask  post -sys tem.   The res t  meets  the  mode l ,  i f  you  l i ke ,  

wou ld  fa l l  fou l  o f  tha t  const i tu t iona l  requ i rement  o f  
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p ropor t iona l i t y.  

 But  w i th in  tha t ,  there  are  var ious o ther  op t ions  

ava i lab le  inc lud ing  the  one tha t  was recommended  by  the  

Van Zy l  S labber t  Task Team in  2002 wh ich  was mul t i -

member  const i tuenc ies  us ing  a  c losed pa r ty  yes-sys tem but  

a  mul t i -member  const i tuency in  wh ich  propor t iona l  

rep resenta t ion  is  app l ied  ra ther  than c losed past -pos t .    

 And the  v iew o f  the  Van Zy l  S labber t ’s  ma jor i t y  

repor t  was tha t  in  t ime one shou ld  look towards to  an  open  

yes-sys tem where  vo ters  ge t  to  ranked the  k ind  o f  –  tha t  i s  10 

ind iv idua l l y  and  there fore  are  ab le  to  make a  c loser  

p re fe rence fo r  the  peop le  tha t  you wou ld  l i ke  to  see in  

Par l iament .  

 Hav ing  sa id  tha t ,  I  th ink  exper ience f rom 

e lsewhere  in  the  wor ld  te l l  us  tha t  s imp ly  chang ing  the  

e lec to ra l  sys tem does not  de l i ver  accountab i l i t y  and i t  does 

not  in  any sense  necessar i l y  reduce the  power  o f  po l i t i ca l  

par t ies  over  the i r  MP’s  whethe r  they are  in  a  de f ined  

s ing le -member  const i tuency  or  a  mul t i -member  

const i tuency.  20 

 Because the  rea l i t y  tha t  po l i t i ca l  par t ies  a re  a  

cent ra l  fea ture  o f  our  democracy and many o ther  

democrac ies  around the  wor ld  and the . . .  

 You know,  so  i t  i s  a  mechan ism to  enhance  

accountab i l i t y  bu t  i t  needs –  i t  i s  –  what  I  wou ld  say is  a  
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necessary  s tep  to  take  but  in  i t se l f  i t  i s  no t  su f f ic ien t  to  

necessar i l y  enhance accountab i l i t y.  

ADV FREUND SC:    Wel l ,  tha t  i s  jus t  the  po in t  I  wanted to  

come to  because what  I  th ink  your  repor ts  says  and to 

mean in  the  past  i s ,  tha t  i t  i s  necessary  a lbe i t  no t  su f f i c ien t  

bu t  you th ink  i t  i s  someth ing  whose t ime has come a lbe i t  i t  

i s  no t  a  panacea.    

 And I  do  no t  th ink  anybody is  a rgu ing  w i th  the  

propos i t ion  tha t  i t  i s  no t  a  panacea.   I t  i s  no t  go ing  to  sor t  

ou t  a l l  the  prob lems but  what  I  wou ld  l i ke  to  focus on  is  10 

why you th ink  i t  i s  a  necessary  re form i f  we are  go ing  to  

enhance accountab i l i t y?  

MR NAIDOO:    Wel l ,  you  know,  and th i s  i s  an  area where  

CASAC has done some work  and we pub l i shed a  paper  a lso  

in  2015 I  th ink .   I t  was prepared and wr i t ten  by  Pro fessor  

S teven Fr iedman tha t  looked a t  the  issue o f  a l te rna t ive  

e lec to ra te  mode ls  and lead back to  accountab i l i t y.    

 And the  v iew is  tha t  whatever  the  e lec tora te  

sys tem we choose tha t  there  needs to  be  a  change in  

po l i t i ca l  cu l tu re  o f  ho ld ing  po l i t i ca l  par t ies  and ind iv idua l  20 

rep resenta t i ves  to  account .  

 And exper ience in  South  A f r i can  te l l s  us ,  and I  

have made re fe rence to  the  e lec to ra te  mode l  tha t  opera tes  

a t  a  loca l  government  leve l ,  where  we have const i tuenc ies ,  

where  we have s ing le -member  o r  w i th  a  s ing le  counc i l  
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a l loca ted  to  tha t .  

 And i t  i s  c lea r  tha t  a t  the  loca l  government  leve l  

tha t  has no t  have an impact  in  te rms o f  enhanc ing  

accountab i l i t y  wh ich  is  why tha t  we say tha t  i t  i s  a  no t  a  

su f f i c ien t  mechan ism on i t s  own.  

 But  I  th ink  the  broader  i ssue  but  why i t  i s  

necessary  to  rev i s i t  the  e lec tora l  sys tem and CASAC does 

not  have a  pa r t i cu la r  p re fe rence fo r  a  pa r t i cu la r  mode l  tha t  

we need to  adopt ,  we be l ieve  tha t  a  na t iona l  debate  on  the  

issue is  necessary  to  ident i f y  the  mode l  most  appropr ia te  10 

fo r  a  democracy  as  i t  now ex is t s  in  the  27-years  a f te r  

f reedom.  

 We unders tand  the  necess i ty  a t  the  t ime o f  hav ing  

a  s imp le  c lose-pa r ty  PR sys tem in  1994 but  we th ink  tha t  – 

the  exper ience has to ld  us  tha t  th is  e lec tora te  mode l ,  and I  

th ink  i t  i s  demonst ra ted  by  the  i ssue we d iscussed w i th  the  

vo te  o f  Par l iamen t .  

 And i t  i s  sa id  as  an  inh ib i to r  towards the  execut ion  

o f  respons ib i l i t i es  by  members  o f  Par l iament  o r  to  beho ld  

them to  the  par t y  tha t  they –  tha t  has nominated them to  20 

Par l iament .   In  many cases i t  d id  no t  ge l .  

 What  means f rom a  member  o f  Par l iament  who  

chooses to  s tep  ou t  l ine ,  be  d isc ip l ined by  tha t  po l i t i ca l  

par ty,  f i rs t l y  expu ls ion  f rom the  par ty  and there fo re  a  loss  

o f  income and l i ve l ihood.  
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 So  these are  ser ious issues tha t  inh ib i t s  members  

o f  Par l iament  us ing  the i r  own d isc re t ion  to  dec ide  what  i s  

in  the  best  in te res t  o f  the  count ry,  how to  execut ive  the i r  

const i tu t iona l  and lega l  mandates  to  the  e lec tora te  and to  

serve  the  in te res t  o f  the  e lec to ra te  ra ther  than o f  the  par t y  

o f f i c ia ls  tha t  have  p laced them in  those pos i t ions .  

ADV FREUND SC:    Now in  the  course  o f  you r  d i vers ions 

over  the  las t  few minutes ,  you have sa id  tha t  e lec tora te  

re form wou ld  be  adv isab le  bu t  I  th ink  you have sa id  tha t  

po l i t i ca l  cu l tu re  i s  a t  the  hear t  o f  the  prob lem.  10 

 And perhaps i f  you  cou ld  jus t  e labora te  on  what  

concerns about  po l i t i ca l  cu l tu re  inso fa r  as  i t  i s  re levant  to  

th is  i ssue tha t  the  Commiss ion  is  se i zed w i th  wh ich  is  

overs igh t  in  re la t ion  to  a l legat ions o f  S ta te  Captu re  and  

cor rup t ion .  

MR NAIDOO:    Wel l ,  the  –  you know,  in  our  Const i tu t ion ,  

you know,  we speak o f  an  inc lus i ve  an t ic ipa tory  democracy.   

The Const i tu t ion  makes adequate  prov i s ion  fo r  tha t  

an t ic ipa tory  democracy in  te rms  o f  Par l iament  tha t  i t s  

p rocesses tha t  must  be  open to  the  pub l i c  and to  the  20 

med ia .  

 There  must  be  pub l i c  consu l ta t ion  on  leg i s la t ion  

and o ther  po l i cy  deve lopment  i ssues.   And so  the  

democracy we have is  no t  s imp ly  one where  a  vo ter  goes  

to  a  po l l ing  booth  once every  year  f i ve  years  and make a  
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c ross  on  a  ba l lo t  paper.  

 But  i s  be ing  more  engaged in  the  po l i t i cs  and what  

i s  happen ing  and  ensur ing ,  u l t imate ly,  tha t  those members  

who are  e lec ted  to  leg is la tu res  do  what  they promised in  

the i r  man i fes tos  wh ich  is  to  increase the  leve l  o f  serv i ce  

de l i very  to  peop le ,  to  ensure  tha t  more  se rv i ces  are  

ava i lab le ,  to  ensure  tha t  we have a  th r iv ing  and prosperous 

economy in  wh ich  peop le  have jobs,  do  no t  su f fe r  any 

pover t y  and so  on .  

 And peop le  have  a  r igh t  to  tha t  expecta t ion  bu t  10 

peop le  have a  respons ib i l i t y  tha t  when po l i t i ca l  par t ies  and  

ind iv idua l  rep resenta t i ves  are  seemed to  be  ac t ing  aga ins t  

tha t  in te res t ,  they  ra ise  the i r  vo i ces and do so .  

 So i t  then becomes a  two-way s t ree t  bu t  po l i t i ca l  

par t ies  w i l l  on ly  become respons ive  when we demand tha t  

o f  them.    

 And the re fore  I  p lace  the  respons ib i l i t y  on  the  

e lec to ra te  as  we l l  as  on  po l i t i ca l  par t ies  wh ich  need to  

change the  cu l tu re  in  wh ich  they opera te  in  ins t i tu t ions  o f  

Par l iament  to  see i t  as  a  de l ibera t ive  fo rum where ,  you  20 

know,  you jus t  do  no t  jus t  t rap  down debate  bu t  you 

engage in  debate  and reach a  dec i s ion  a f te r  debate  and be 

open to  pe rsuas ion  to  compromise  and the  l i ke ,  wh ich  i s  a  

fea ture  o f  a  robust  democracy.  

ADV FREUND SC:    Now I  take  your  po in t  about  the  
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impor tan t  ro le  o f  the  e lec tora te  and the  e lec tora te  be ing ,  

as  i t  were ,  demand ing and v ig i lan t ,  bu t  i f  we focus  fo r  the  

moment  on  po l i t i ca l  par t ies  themse lves and in  the  na ture  o f  

democracy in  wh ichever  par ty  w ins  a  major i t y  i t  has  great  

power  over  the  ac tua l  dec i s ions o f  the  Par l iament .  

 Do you w ish  to  comment  a t  a l l  on  the  quest ion  o f  

po l i t i ca l  cu l tu re  where in  po l i t i ca l  par t ies ,  in  par t i cu la r  the  

major i t y  po l i t i ca l  par t ies ,  as  a  fac t  o f  re levance  to  the  

issues tha t  we a re  debat ing?  

MR NAIDOO:    Wel l ,  you  know,  I  th ink  we have seen an  10 

ent renchment  o f  a  cu l tu re  o f  fo l low ing the  par ty  l ine  and I  

do  no t  th ink  th is  i s  an  issue tha t  is  un ique to  the  major i t y  

o f  the  ru l ing  par ty.    

 I  th ink  we see i t  a  number  o f  the  l a rger  par t ies  tha t  

there  is  a  consensus o f  op in ion  and an op in ion  tha t  

dev ia tes  f rom tha t ,  i t  i s  marg ina l i sed and i t  i s  no t  g iven  

proper  cons idera t ion .  

 So you know th is  speaks to  an  issue o f  in te rna l  

par t y  democracy and in te rna l  pa r ty  to le rance o f  d i f fe rences 

o f  op in ion  and when those d i f fe rences a re  be ing  ra ised in  20 

order  to  enhance  the  ab i l i t y  o f  the  par ty  to  d ischarge i t s  

man i fes tos ,  mandates  as  we l l  as  i t  i s  const i tu t iona l  

mandate  in  te rms o f ,  fo r  example ,  i ssues in  the  b i l l  o f  

r igh ts  have been  enhanc ing  and the  de l i ve ry  o f  r igh ts  and 

the  b i l l  o f  r igh ts  to  the  peop le  o f  South  A f r i ca .  
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  Then tha t  i s  someth ing  tha t  ought  to  be  

we lcomed but  we see,  as  I  say,  across  po l i t i ca l  par t ies  

where  a  par t y  l ine  i s  taken and no dev ia t ion  f rom tha t  and 

no debate  on  tha t  i s  permi t ted .  

 And I  th ink  tha t  i s  the  cu l tu re  tha t  i s  s t i f l i ng  to  the  

deve lopments  o f  our  democracy and to  the  deve lopment  o f  

po l i c ies  tha t  can  rea l l y  beg in  to  address the  fundamenta l  

cha l lenges tha t  we face.  

ADV FREUND SC:    Now can I  re fe r  you to  paragraph 62 o f  

your  repor t ,  p lease?  That  i s  a t  page 227.    10 

MR NAIDOO:    D id  you say 62?  

ADV FREUND SC:    Paragraph 62 a t  page 227.   Now th is  i s  

an  ex t rac t  f rom a  judgment  by  Just ice  Ja f tha  in  the  

Const i tu t iona l  Cour t  and one o f  them,  var ious dec is ions  

tha t  you re fe r red  to  bu t  i t  i s  an  ex t rac t  tha t  you used 

th rough your  repor t  to  h igh l igh t  a  theme.  

 And you quote  Just ice  Ja f tha ’s  as  hav ing  he ld  the  

fo l low ing:  

“The fac t  tha t  members  o f  the  Assembly  

assume th rough  nominat ion  by  po l i t i ca l  par t ies 20 

ought  to  have a  l im i ted  in f luence on how they  

exerc ise  the  i ns t i tu t iona l  power  o f  the  

Assembly.  

Where  the  in te res t  o f  the  po l i t i ca l  par ty  was 

incons is ten t  w i th  the  Assembly ’s  ob jec t i ves ,  
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members  must  exerc i se  the  Assembly ’s  power  

fo r  the  ach ievements  o f  the  Assembly ’s  

ob jec t i ves .  

For  example ,  members  may not  f rus t ra te  the 

rea l i sa t ion  o f  ensur ing  a  government  by  the  

peop le  i f  i t s  a t ta inment  wou ld  harm the i r  

po l i t i ca l  pa r ty.  

I f  they  were  to  do  so ,  they wou ld  be  us ing  the  

ins t i tu t iona l  power  o f  the  Assembly  fo r  a  

purpose o the r  than the  one fo r  wh ich  the  10 

power  was confe r red .  

Th is  wou ld  be  incons is ten t  w i th  the 

Const i tu t ion . ”  

 Now i t  seems to  me tha t  tha t  bears  d i rec t l y  to  what  

you have been jus t  ta lk ing  abou t  a  moment  ago .   The 

prob lem o f  the  s i tua t ion  wh ich  the re  can emerge a  conf l i c t  

o r  a t  leas t  a  pe rce i ved conf l i c t  be ing  in  the  in te res t  in  

re la t ion  to  a  pa r t i cu la r  i ssue o f  a  po l i t i ca l  par ty  and the  

const i tu t iona l  du t ies  o f  members  o f  Par l iament .  

 Do you agree and  wou ld  you e labora te?  20 

MR NAIDOO:    Indeed.   I  th ink  th is  exce rp t  f rom Just ice  

Ja f tha  has sa id  more  e loquent ly  o f  what  I  was t r y ing  to  

exp la in  a  moment  ago.  

 And I  th ink  i t  dea ls  w i th  tha t  very  i ssue o f  what  i s  

the  u l t imate  respons ib i l i t y  o f  the  member  o f  Par l iament .   
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Yes,  they are  –  they hung the i r  seats  by  v i r tue  o f  po l i t i ca l  

par t y  pu t t ing  them on the  l i s t  and hav ing  them nominated  

and then homely  e lec ted  but  once they are  nominated to  

Par l iament ,  they  take  an oath  o f  o f f i ce  wh ich  is  aga in  

prescr ibed in  the  Const i tu t ion  and  i t  i s  an  oa th  o f  o f f i ce  to  

upho ld  the  law to  do  what  i s  in  the  in te res t  o f  the  count ry  

and not  the  po l i t i ca l  pa r ty.  

 They do not  have a  take  an oath  o f  o f f i ce ,  a  

po l i t i ca l  par ty.   They may do tha t  w i th in  the i r  own po l i t i ca l  

par t y  bu t  once you become a  member  o f  Par l iament  tha t  10 

const i tu t iona l  oa th  o f  o f f i ce  i s  what  ought  to  gu ide  and  

d i rec t  a  member ’s  behav iour  w i th in  tha t  ins t i tu t ion .  

 And I  th ink  th is  excerp t  f rom the  judgment  f rom 

Just ice  Ja f tha  encapsu la tes  what  tha t  ac tua l l y  means,  tha t  

where  there  is  a  conf l i c t  be tween what  a  po l i t i ca l  par ty  

asks  you to  do  and what  the  Const i tu t ion  asks you to  do ,  

then the  Const i tu t ion  –  your  const i tu t iona l  respons ib i l i t y  

overwr i tes  tha t  o f  the  po l i t i ca l  par t y.  

 And tha t  i s  why  I  say  ear l ie r  tha t  the  cur ren t  

e lec to ra te  sys tem is  a  great  inh ib i to r  on  members  o f  20 

Par l iament  demonst ra t ing  tha t  we have a  law o f  

independence.  

CHAIRPERSON:    Wel l . . .   I  am sor ry  Mr  Freund.  

ADV FREUND SC:    Now you . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Freund.   Wel l ,  Mr  Na idoo,  
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the  po in t  o f  the  conf l i c t  be tween what  the  par ty  may v iew 

as in  i t s  in te res t  wh ich  i t s  members  o f  –  wh ich  i t  may 

expect  i t s  members  o f  Par l iament  to  p ro tec t  and advance  

and what  may be  in  the  in te res t  o f  the  repub l ic  i s  qu i te  an  

impor tan t  i ssue.  

 And the re  may be cases where  –  maybe i t  i s  qu i te  

c lea r  where  the  in te res t  o f  the  repub l ic  lays  and i f  the  

par t y  has a  d i f fe ren t  v iew,  i t  i s  a  s i tua t ion  tha t  cou ld  be  

seen as  p ro tec t ing  peop le  tha t  may be invo lved in  

wrongdo ing  and so  on .  10 

 But  I  wou ld  imag ine  –  I  imag ine  tha t  w i th in  the  

contex t  o f  South  A f r i ca  because wh i le  a t  a  ce r ta in  l eve l  we 

can ta lk  in  genera l  p r inc ip les ,  we have a l so  to  ta lk  in  te rms 

o f  the  spec i f i c  contex t  o f  South  A f r i ca  where  the re  has 

been one major i t y  par ty  in  Par l iament ,  in  the  Nat iona l  

Par l iament  f rom 1994.  

 I t  may be qu i te  d i f f i cu l t  fo r  a  member  o f  the  ru l ing  

par t y  who wants  to  do  the  r igh t  th ing  i f  he  or  she is  to ld  i f  

you  do th is  -  what  he  or  she regards as  the  r igh t  th ing  -  

you are  go ing  to  cause d isun i ty  in  the  par ty.  20 

 Or,  he  o r  she is  be ing  accused o f  be ing  fac t iona l  

o r  he  or  she is  be ing  accused o r  w i l l  be  accused o f  not  

showing loya l ty  to  the  par ty  o r  he  or  she w i l l  be  accused o f  

fo rge t t ing  tha t  i t  i s  the  pa r ty  tha t  b rought  her  o r  h im to  

Par l iament .  
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 Or,  he  o r  she w i l l  be  accused o f  want ing  to  do  

th ings tha t  w i l l  decrease the  number  o f  vo ters  fo r  the  par t y  

in  the  next  e lec t ion .   You want  th is  par ty  no t  to  be  the  

major i t y  par ty  a f t e r  the  next  e lec t ions.   That  k ind  o f  ta lk .  

 You must  te l l  me i f  my unders tand ing  o f  your  

ev idence is  cor rec t .   I t  seems tha t  where  you re fe r red  to  

the  need fo r  the  change o f  cu l tu re ,  tha t  maybe what  you 

are  ta l k ing  about  to  say we may change a  lo t  o f  th ings bu t  

i f  we do not . . .  

 I f  there  i s  no  change o f  the  cu l tu re ,  and in  th is  10 

contex t  one can ta lk  about  the  cu l tu re  in  a  po l i t i ca l  par ty,  

there  wou ld  s t i l l  be  se r ious d i f f i cu l t ies  in  hav ing  proper  

overs igh t  and accountab i l i t y,  the  Execut ive  be ing  he ld  

accountab le  by  Par l iament  inc lud ing  the  major i t y  par ty.  

 I s  my unders tand ing  o f  your  ev idence cor rec t?  

MR NAIDOO:    Perhaps le t  me c la r i t y  Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON:    Yes and put  i t  in  you r  own words.  

MR NAIDOO:    I  th ink  when i t  comes to  i ssues 

. . . [ in te rvenes]   

CHAIRPERSON:    And put  i t  in  you r  own words.  20 

MR NAIDOO:    Thank you.  

CHAIRPERSON:    I f  you  want  to .  

MR NAIDOO:    I  th ink  when i t  comes to  i ssues o f  po l i c ies .   

So your  po l i t i ca l  par t ies  ge t  e lec ted  on the  bas is  o f  a  

man i fes to  tha t  they o f fe r  to  the  e lec tora te .    
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 And so  I  am no t  suggest ing  tha t  we shou ld  do  

away w i th  in te rna l  pa r ty  d i sc ip l ine ,  fa r  f rom i t .   And i t  

wou ld  be  leg i t imate  fo r  a  po l i t i ca l  par ty  to  say:   Wel l ,  th is  

i s  the  man i fes to  we put  to  the  e lec to ra te  and th is  i s  the  

man i fes to  we are  go ing  to  imp lement  as  the  major i t y  par ty.  

 And i f  a  member  then d isagrees w i th  tha t  

man i fes to  pos i t ion ,  then the  par ty  has eve ry  r igh t  to  

d isc ip l ine  tha t  member  to  say:   Wel l ,  th is  i s  the  bas is  on  

wh ich  we were  e lec ted .  

 But  when i t  comes to  i ssues o f  unconst i tu t iona l  10 

conduct  o f  a l lega t ions o f  i l l ega l i t y,  o f  cor rup t ion ,  o f  m isuse  

o f  pub l i c  funds,  o f  ma ladmin is t ra t ion  then sure ly  the  

member  o f  Par l iament  has the  r igh t  to  speak out  and not  be  

const ra ined.  

 In  those c i r cumstances,  by  par ty  d isc ip l ined and  

be ing  to ld  tha t  you have to  do  th is  regard less  o f  the 

consequences o f  what  tha t  m ight  be  tha t  we are  ignor ing  

issues o f  cor rup t ion ,  we ignor ing  issues o f  the  m isuse o f  

pub l i c  funds.  

 A f te r  a l l ,  Par l iament  i s  the  pr imary  organ tha t  i s  20 

en t rus ted  w i th  overs igh ts  over  t he  expend i tu re  o f  pub l i c  

funds.   Par l iamen t ,  a f te r  a l l ,  i s  an  ins t i tu t ion  tha t  a l l oca tes  

to  those funds to  the  Execut ive  and has a  respons ib i l i t y  o f  

overs igh t  over  th i s  s tu f f .  

 So I  th ink  I  wou ld  draw tha t  k ind  o f  d i s t inc t ion  
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Cha i r  in  look ing  a t  tha t  i ssue.   And one does not  want  to  

undermine or  you know the  ro le  o f  po l i t i ca l  par t ies  and  

the i r  ab i l i t i es  to  be  ab le  to  d isc ip l ine  the i r  members  and to  

ca l l  them in to  l ine  and to  impose a  pa r t i cu la r  cons i s ten t  

w i th  democracy,  w i th  the  man i fes to  and so  on .  

CHAIRPERSON:    Wel l ,  what  you  say is  impor tan t  and I  

th ink  i t  i s  in  l ine  w i th  what  some o f  the  w i tnesses have sa id  

fo r  example  Pro fessor  Ca l land,  I  th ink .  

 So i t  seems to  me tha t  what  you say and par t  o f  

what  Pro fessor  Ca l land sa id  inc ludes th is  tha t  i t  may be  10 

necessary  tha t  we t ry  and f ind  a  way tha t  accommodates  

leg i t imate  par ty  d isc ip l ine  w i th in  the  contex t  o f  members  o f  

Par l iament  o f  a  par t i cu la r  po l i t i ca l  par ty.  

 And the  need fo r  members  o f  Par l iament  to  be  ab le  

to  dea l  e f fec t i ve ly  w i th  cer ta in  spec i f i c  and ident i f iab le  

i ssues such as  co r rup t ion .  

 Now obv ious ly,  no  par ty  i s  go ing  to  come before  

the  Commiss ion  and say:   We want  to  be  ab le  to  te l l  our  

members  in  Par l i ament  no t  to  ra ise  issues o f  cor rup t ion .   

Nobody is  go ing  to  do  tha t .  20 

 But  what  peop le  may do in  pub l i c  and what  they  

may do in  p r iva te  somet imes a re  d i f fe ren t  th ings.   So the  

quest ion  tha t  a r i se  fo r  me is  whether  we might  –  i t  i s  

poss ib le  to  ident i f y  a  l i s t  o f  mat te rs  where  maybe there  

cou ld  be  consensus among a l l  r igh t  th ink ing  peop le  in  



18 FEBRUARY 2021 – DAY 345 
 

Page 36 of 202 
 

South  A f r i ca ,  a l l  po l i t i ca l  pa r t ies  to  say.  

 I f  members  o f  Par l iament ,  i f  i t  comes to  these  

mat te rs ,  1 ,  2 ,  3 ,  4 ,  5 .   Members  o f  Par l iament  must  be  ab le  

to  rea l l y  do  the i r  job  the  way they be l ieve  the  in te res t  o f  

South  A f r i ca  d ic ta tes .    

 Or,  whether  tha t  i s  go ing  to  be  too  d i f f i cu l t  to  d raw 

the  l ine  because a  member  o f  Par l iament  m ight  be  say ing :   

I  am ra is ing  issues o f  co r rup t ion  aga ins t ,  fo r  example  or  

a rgument  sake,  the  Pres ident .    

 And then maybe  the  par ty  says:   No,  you are  10 

jo in ing  the  oppos i t ion  to  t ry  and unseat  the  ru l ing  the  par ty,  

the  ANC for  example ,  fo r  a rgument  sake.   They a re  s ta r t ing  

w i th  the  Pres iden t .   I t  i s  jus t  a  s ta r t .  

 So in  b r ie f  my quest ion  is  whether  i t  i s  poss ib le  to  

ident i f y  i ssues where  we cou ld  a l l  t ry  and get  consensus to  

say members  o f  Par l iament ,  i f  i t  is  these types o f  mat te rs  

they shou ld  be  ab le  to  dea l  w i th  them and no par ty  shou ld  

be  t ry ing  to  fo rce  them to  draw a  par t i cu la r  l ine .  

 Or,  i s  i t  jus t  w ish fu l  th ink ing  to  th ink  tha t  i s  

poss ib le?  20 

MR NAIDOO:    Cha i r,  I  th ink  i t  i s  a  d i f f i cu l t  quest ion  bu t  my  

response to  tha t  wou ld  be .   I  th ink  we wou ld  be  ab le  to  

ident i f y  cer ta in  i ssues tha t  fa l l  in to  tha t  ca tegory.  

 I  th ink  t ry ing  to  p roduce an exhaus ted l i s t  m ight  be  

near  imposs ib le  and perhaps not  necessary  bu t  you know I  
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t r ied  in  my ear l ie r  response to  say :   Wel l ,  where  i t  invo lves  

a l legat ions o f  serv ice  m isconduct ,  o f  c r im ina l  conduct  and 

cor rup t ion ,  abuse  o f  pub l i c  resources.   Those are  the  k inds 

o f  i ssues.  

 And I  th ink ,  you  know,  to  take  your  example .   I f  

there  i s  an  a l legat ion  o f  cor rup t ion  aga ins t  the  Pres ident ,  

then sure ly  i t  i s  in  the  in te res t  o f  the  par t y  fo r  tha t  mat te r  

to  be  a i red  and reso lved.  

 And i f  the  Pres ident  i s  innocent ,  i t  w i l l  be  f ind  to  

be  so  and then you move on and you know ra ther  than 10 

hav ing  you know those a l legat ions hang ing  ove r  the  –  

aga ins t  the  person to  whom they a re  made.  

 So tha t  i s  the  response –  tha t  I  wou ld  argue is  the  

respons ib i l i t y  o f  Par l iament .   Once i t  becomes  aware ,  

e i ther  f rom members  o f  Par l iament ,  f rom members  o f  the  

pub l i c ,  c iv i l  soc ie ty  o r  the  med ia ,  tha t  there  is  a  

respons ib i l i t y  to  take  those a l legat ions se r ious ly.  

 And you know,  on  some occas ions i t  may be qu i te  

c lea r  tha t  the  a l legat ion  is  s imp ly  be ing  made fo r  po l i t i ca l  

mot ive  and there  is  rea l l y  no  subs tance beh ind  i t  and then 20 

you d ispose o f  i t  qu ick l y  bu t  you have got  to  dea l  w i th  the 

issue so  tha t  you  res tore  pub l i c  conf idence tha t  the  mat te r  

has been a t tended to .  

 And i f  there  i s  no  ev idence,  i t  ge ts  d ismissed and  

i f  there  i s  ev idence then there  must  be  consequences.   But  
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tha t  I  th ink  i s  the  respons ib i l i t y  o f  Par l iament .  

CHAIRPERSON:    O f  cou rse ,  in  the  cur ren t  e lec to ra te  

sys tems tha t  we have and tha t  –  maybe tha t  i s  par t l y  why  

the  suggest ion  about  some combinat ion  o f  the  cur ren t  

sys tem and e lec tora te  and the  const i tuency sys tem is  

be ing  suggested.  

 In  the  cur ren t  sys tem.   I f  I  am a  member  o f  the  

ANC and there  is  th is  i ssue about  cor rup t ion ,  about  the  

Pres ident  o f  the  count ry  who is  the  pres ident  o f  the  par ty.  

 I f  I  speak too  much and too  harsh ly  in  Par l iament  10 

about  th is ,  I  may  be th ink ing :   You know,  the  leadersh ip  o f  

the  par ty  i s  –  they are  the  ones who have a  say on  who  

gets  p romoted in  te rms o f  caree r,  who f ina l l y  ge ts  i n to  you 

know the  l i s t  o f  Par l iament  next  t ime a f te r  e lec t ions.  

 And I  am not  go ing  to  be  endur ing  myse l f  to  them 

very  much i f  I  speak to  much.   So tha t  too  is  an  inh ib i t ing  

fac to r.   But  I  th ink  the  po in t  you a re  mak ing  is  and  I  th ink  

Pro fessor  Ca l land may have made the  same po in t  too ,  is  

you know the  const i tuency sys tem is  no t  a  panacea.  

 I t  m igh t  make a  cont r ibu t ion  to  the  prob lems tha t  20 

we have but  there  may be a  way o f  t ry ing  to  marry  the  two  

sys tems and see  how tha t  can work  bu t  nobody  shou ld  

expect  tha t  anyth ing  tha t  we come up w i th  w i l l  so l ve  a l l  

cha l lenges tha t  we have.  

 And maybe tha t  i s  where  the  issue o f  the  change  
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o f  cu l tu re  becomes impor tan t  and  maybe on the  par t  o f  a  

par t i cu la r  po l i t i ca l  par ty  to  say  we do not  want  to  be 

assoc ia ted  w i th  cor rup t ion ,  fo r  example .  

 We do not  want  to  be  assoc ia ted  w i th  cover ing  up  

cor rup t ion  and any member  o f  Par l iament  who is  pa r t  o f  our  

par t y  shou ld  no t  do  anyth ing  tha t  the  pub l i c  w i l l  perce ive  

as  cover ing  cor rup t ion .   In  our  deeds and what  we say,  we  

must  be  seen to  be  an t icor rup t ion .    

 So maybe unt i l  you  have tha t  k ind  o f  s i tua t ion  o f  

cu l tu re  there  w i l l  be  cha l lenges but  i f  we were  to  have tha t  10 

cu l tu re ,  th ings wou ld  be  much more  eas ier.   But  tha t  m ight  

take  qu i te  some t ime.  

MR NAIDOO:    Indeed Cha i r  i t  wou ld  take  some t ime.   You 

know,  and tha t  i s  why I  sa id  ear l ie r  tha t  the  you know any  

change o f  the  e lec to ra te  sys tem wou ld  be  necessary  bu t  

no t  a  su f f i c ien t  change to  t ry  and deve lop  tha t  k ind  o f  

cu l tu re .  

 In  the  contex t ,  you know,  a  member  o f  Par l iament  

who goes aga ins t  the  par t y  leadersh ip  w i l l  f ind  tha t  to  be  a  

very  career  l im i t ing  move and w i l l  soon f ind  themse lves 20 

removed.  

 So you know,  to  come back to  the  proposa l  tha t  we 

cons ider  Sect ion  47(3 ) (c )  tha t  you know wi th in  a  new 

e lec to ra l  sys tem,  you know,  one  cons ide ra t ion  cou ld  be  

tha t  once a  member  i s  e lec ted  to  a  leg is la tu re ,  the  s ta te  
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be longs to  tha t  member  to  the  next  e lec t ion  ra ther  

[ ind is t inc t  –  word  cu t  o f f ]  tha t  wou ld  g ive  tha t  member  the  

f reedom to  do  what  they be l ieve  is  r igh t  w i thout  the  th rea t  

o f  expu ls ion  and los ing  the i r  l i ve l ihoods.  

CHAIRPERSON:    Thank you,  Mr  Freund.  

MR FREUND SC:    Thank you,  Cha i r.   Cha i r,  I  am 

consc ious o f  t ime,  so  I  am jus t  go ing  to  t ry  and  take  Mr  

Na idoo very  b r ie f l y  th rough a  few d iscreet  separa te  po in ts .  

CHAIRPERSON :    That  i s  f ine .  

MR FREUND SC :    F i rs t l y,  Mr  Na idoo,  you dea l  f rom page  10 

240 th rough to  245 w i th  the  Corder  repor t  and as  you are  

aware  Pro fessor  Corder  w i l l  be  the  next  w i tness  and no  

doubt  he  can ta lk  to  h is  own repor t  in  some deta i l  bu t  i f  

you  cou ld  jus t  summar ise  your  s tance and the  s tance o f  

your  o rgan isa t ion  to  the  core  arguments  made  in  tha t  

repor t  and in  pa r t i cu la r  the  des i rab i l i t y  o f  leg is la t i ve  re form  

on the  quest ion  o f  par l iamentary  overs igh t .  

MR NAIDOO:    Thank you,  Mr  Freund,  indeed I  wou ld  re fer   

to  the  exper t i se  o f  P ro fessor  Corder  to  come but  perhaps 

the  reason we have ra i sed th is  in  our  repor t  i s  to  go  back 20 

to  what  we sa id  a t  the  bo t tom o f  ou r  repor t  wh ich  tha t  there  

was no h indrance in  the  cur ren t  ro les  o f  the  Nat iona l  

Assembly  and the  cur ren t  const i tu t iona l  and leg is la t i ve  

env i ronments  fo r  par l iament  to  do  what  i s  necessary  bu t  

there  i s  a  fa i lu re  to  do  so ,  whether  i t  i s  a  fa i lu re  o f  po l i t i ca l  
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w i l l ,  commi tments  a  product  o f  the  e lec to ra l  sys tem tha t  we 

have as  we have jus t  d i scussed  but  i t  seems to  us  tha t  

someth ing  more  is  needed in  o rde r  to  ensure  in  the  shor t  

te rm a t  leas t  un t i l  th is  new cu l tu re  i s  hopefu l l y  deve loped  

tha t  there  is  a  compuls ion  on  members  o f  par l iament  to  

exerc ise  th is  ove rs igh t ,  respons ib i l i t y  and fo r  tha t  to  have 

consequences and i t  there fore  i s  our  v iew tha t  some o f  the 

recommendat ions  in  the  Corder  repor t  inc lude an  

Accountab i l i t y  S tandards Act  may be necessary  in  o rder  to  

ensure  tha t  pa r l iament  does what  the  cons t i tu t ion  10 

mandates  wou ld  do  and wh ich  the  ru les  o f  the  Nat iona l  

Assembly  a l low i t  to  do  bu t  i s  no t  a lways done.   So we 

wou ld  cer ta in ly  suppor t  the  recommendat ions  o f  the  

accountab i l i t y  S tandards Act  and ,  in  par t i cu la r,  I  th ink 

recommendat ions  tha t  P ro fessor  Corder  and h i s  team 

wou ld  take  w i th  regards to  the  ro le  o f  Chapter  9  

ins t i tu t ions .   Th is  aga in  i s  a  sub jec t  o f  some d i scuss ion  

over  a  l ong per iod  o f  t ime and in  a  s im i la r  manner  the  Van  

Zy l  S labber t  repor t  tha t  we have jus t  d iscussed there  was a  

repor t  commiss ioned by  par l iament  i t se l f ,  an  ad hoc  20 

commi t tee  and the  Cha i rmansh ip  o f  the  la te  Pro fessor  

Kader  Asmal  p roduced a  repor t  in  2007 on Chapter  9  

ins t i tu t ions  and  how they can  –  the i r  e f f i c iency and  

e f fec t i veness can  be enhanced and I  th ink  tha t  i s  an  issue 

tha t  i s  aga in  a  debate ,  i t  has  a  mat te r  tha t  has been  s i t t ing  
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w i th  par l iament  fo r  some years  now but  now progress has  

been made and I  am th ink ing  o f  a  p iece  o f  leg is la t ion  and 

the  es tab l i shment  o f  ded ica ted  commi t tee  to  rece ive  and 

dea l  w i th  repor ts  o f  Chapter  9  ins t i tu t ions  is  necessary.    

 We use the  example  o f  SCOPA,  the  S tand ing  

Commi t tee  o f  Pub l i c  Accounts  f rom whom you have heard  

a l ready tha t  we have a  ded ica ted  commi t tee  to  dea l  w i th  

repor ts  f rom the  Aud i to r -Genera l  bu t  we do not  have 

ded ica ted  commi t tees,  you know,  they go  to  the  jus t i ce  

commi t tee  or  whatever,  bu t  the  p roposa l  tha t  there  wou ld  10 

be a  Chapter  9  commi t tee ,  as  i t  were ,  in  par l iament  to  

p rocess these repor t s  f rom the  Human Rights  Commiss ion ,  

the  Gender  Commiss ion ,  Pub l ic  P ro tec tor,  e t ce te ra ,  wou ld  

be  o f  g rea t  ass i s tance to  pa r l iament  because what  they 

prov ide  is  a  l eve l  o f  overs igh t  and sc ru t iny  o f  execut ive  

ac t ion  a t  a  leve l  o f  de ta i l  and spec i f i c i t y,  tha t  i s  no t  a lways  

ava i lab le  to  par l iament ,  pa r l iament  does not  have the  

resources to  go  i n to  the  k ind  o f  de ta i l  tha t  these Chapter  9  

ins t i tu t ions  do  and o f ten  t imes  compla in t  f rom these 

Chapte r  9  ins t i tu t ions ,  they produce repor ts ,  they submi t  20 

them to  par l iament  and tha t  i s  the  las t  anyone ever  hears  

o f  them,  they never  ge t  d iscussed,  debated,  the  

recommendat ions  are  no t  cons ide red or  even imp lemented.   

So I  th ink  in  those regards Pro fessor  Corder ’s  repor t ,  

desp i te  be ing  over  20  years  o ld ,  I  th ink  i t  s t i l l  has 
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re levance today and the  proposa ls  a re  wor thy  o f  fu r ther  

cons idera t ion .  

MR FREUND SC :    And then I  wou ld  l i ke  to  move fo rward  to  

page 247 o f  your  repor t  where  you have a  sect ion  o f  

appo in tments  to  key ins t i tu t ions .    

Now aga in ,  there  w i l l  be  la te r  ev idence f rom Mr  

Lewis  o f  Cor rup t ion  Watch  on th i s  i ssue,  so  I  do  no t  want  

to  s tea l  a l l  h is  t hunder  bu t  jus t  in  b road overv iew what  i s  

your  o rgan isa t ion ’s  pos i t ion  on  the  impor tance o f  improv ing  

the  manner  in  wh ich  appo in tments  to  key ins t i tu t ions  are  10 

e f fec ted  and the  manner  o f  improv ing  par l iamenta ry  

overs igh t  in  tha t  regard?  

MR NAIDOO:    I  th ink  one o f  the  th ings we have learn t  

f rom the  knowledge tha t  we now have about  s ta te  capture ,  

the  ev idence tha t  has been led  be fore  th is  commiss ion ,  i s  

how key ins t i tu t ions  have got  task  w i th  f igh t ing  cor rup t ion ,  

were  weakened  dur ing  the  s ta te  capture  years  w i th  

ind iv idua ls  be ing  appo in ted  to  head those ins t i tu t ions  

par t i cu la r l y  those  in  the  law enforcement  sector  in  o rde r  to  

de l ibe ra te l y  weaken them and undermine the  capac i ty  to  20 

execute  the i r  mandates .  

 So we suppor t  the  proposa ls  tha t  a re  made by  

Cor rup t ion  Watch  and the  Ins t i tu te  fo r  Secur i t y  S tud ies  tha t  

there  shou ld  be  greater  t ransparency and openness in  

these p rocesses o f  appo in tment  to  key ins t i tu t ions  such as  



18 FEBRUARY 2021 – DAY 345 
 

Page 44 of 202 
 

the  NPA,  SAPS,  the  Hawks,  IP ID and o thers  and tha t  i t  

shou ld  be  par l iamenta ry  process  ra ther  than w i th in  the  

[ ind is t inc t ]  06 .24  o f  the  execut ives  because we have seen  

as  a  resu l t  o f  the  ab i l i t y  o f  the  execut ives  to  make those 

appo in tments  w i thout  re fe rence to  pa r l iament ,  peop le  a re  

appo in ted  who u l t imate ly  end up serv ing  the  in te res ts  o f  

the  execut ive  ra ther  than the  in te res ts  o f  the  leg is la t i ve  

mandate .  

 So we p ropose tha t  a  more  open ,  compet i t i ve  and  

t ransparent  p rocess be  conducted by  pa r l iament  in  fu l l  10 

v iew o f  the  pub l i c  so  tha t  i f  i t  i s  p roper ly  open and 

t ransparent  p rocess the  pub l i c  wou ld  have  greater  

conf idence in  those ind iv idua ls  who are  appo in ted  to  lead  

these ins t i tu t ions  and know exact ly  tha t  the i r  capab i l i t ies ,  

sk i l l s  and exper t i se  are  i n  re la t ion  to  those issues.   So we 

used the  example ,  I  th ink ,  o f  the  p rocess tha t  was fo l lowed  

la te  in  2018,  w i t h  be  appo in tmen t  o f  Nat iona l  D i rec to r  o f  

Pub l ic  Prosecut ions wh ich  dev ia ted  f rom the  pas t  where  

a l though tha t  power  in  te rms o f  the  const i tu t ion  and the  

law res ts  w i th  the  Pres ident  to  make an appo in tment ,  a  20 

Pres ident  es tab l i shed a  pane l  to  adv ise  h im on tha t  

appo in tment  and  tha t  p rocess was conducted and  I  th ink  

tha t  has enhanced the  cred ib i l i t y  o f  the  appo in tee  and the  

ins t i tu t ion  tha t  she now leads.  

MR FREUND SC :    A l r igh t .   A po in t  o f  re la t i ve l y  smal l  de ta i l  
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you  touch on in  parag raph 119 o f  your  repor t ,  page 249 o f  

bund le  3 .   There  have been a  number  o f  persons who have 

expressed the  op in ion  in  th is  s t ream o f  ev idence before  the  

Commiss ion  tha t  hav ing  regard  to  the  impor tance  o f  the 

ro les  p layed by  cha i rpersons o f  por t fo l io  commi t tees  

cons idera t ion  shou ld  be  g iven leav ing  as ide  the  cur ren t  

except ion  o f  SCOPA to  prov id ing  fo r  a  more  propor t ionate  

d is t r ibu t ion  o f  cha i rs .   I  see  f rom your  repor t  tha t  tha t  i s  a  

v iew tha t  CASAC suppor ts ,  i s  tha t  cor rec t?   

MR NAIDOO:    Wel l ,  i t  i s  a  v iew tha t  we be l ieve  needs to  10 

be  cons idered by  par l iament .   You  know,  th is  i s  ou r  -  you 

know,  venture  to  say a  h igh ly  cont rovers ia l  i ssue o f  –  i t  i s  

a  [ ind is t inc t ]  08 .44  but  I  th ink  i f  we look a t  the  contex t  o f  

the  par t i cu la r  c i r cumstances in  wh ich  we f ind  ourse l ves  

w i th in  a  mul t i -pa r ty  democracy bu t  w i th  a  dominant  par ty  

and  to  g i ve  –  o r  to  ins t i l  g rea ter  pub l i c  conf idence in  

par l iament ’s  ab i l i t y  to  execut ive  i t s  mandate  and  to be  

seen as  a  proper l y  mul t i -par ty  body in  wh ich  a l l  vo i ces  a re  

accommodated,  par l iament  perhaps shou ld  g ive  

cons idera t ion  to  th is  i ssue.   I t  i s  no t  a  po in t  tha t ,  you 20 

know,  I  th ink  we  are  mak ing  pa r t i cu la r l y  s t rong ly  bu t  we  

are  say ing  i t  i s  a  mat te r  o f  cons ide ra t ion .  

 But  on  tha t  po in t  there  is  an  assoc ia ted  po in t  tha t  I  

wou ld  l i ke  to  make and th is  i s  about  the  pres id ium o f  

Pres id ing  Off i cers  in  par l iament .   From the  ear l y  days o f  
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th is  par l iament ,  o f  the  democra t ic  par l iament ,  there  was 

a lways a  member  o f  the  oppos i t ion ,  one o f  the  oppos i t ion  

par t ies  to  serve  as  par t  o f  tha t  p res id ium.   In  the  days o f  

government  o f  na t iona l  un i t y  i t  was the  ro le  o f  the  deputy  

speaker  tha t  came f rom an oppos i t ion  pa r ty.    

Subsequent  to  tha t ,  o ther  member  o f  oppos i t ion  

par t ies  were  appo in ted  as  house cha i rs  o r  cha i rs  o f  

commi t tees or  some such pos i t ion  and in  recent  t imes we 

see tha t  a l l  o f  the  members  o f  the  p res id ium are  drawn 

f rom the  major i t y  par t y  and once aga in  th is  g ives  th is  10 

percept ion  to  the  pub l i c  tha t  i t  i s  the  major i t y  par t y  tha t  i s  

cont ro l l ing  every th ing  in  pa r l iament  and I  th ink  i f  there  

were  to  be  somewhere  a  presenta t ion  f rom oppos i t ion  

par t ies  amongst  tha t  p res id ium i t  wou ld  g ive  the  semblance 

o f  a  mul t ipar ty  democracy in  wh ich  the  vo i ces  o f  the 

oppos i t ion  members  a re  equa l l y  respects .   So I  th ink  tha t  

i s  a  p roposa l  tha t  we w i l l  make s t rong ly  than  tha t  o f  

commi t tee  cha i rs ,  per  se .  

MR FREUND SC :    Then I  wou ld  jus t  l i ke  to  dea l  because  

you s t ress  i t  so  much in  your  repor t  the  issue o f  a  20 

ded ica ted  ant ico r rup t ion  agency.   Now i t  seems to  me th is  

s t rays  perhaps  s l igh t ly  f rom the  cur ren t  focus on  

par l iamentary  overs igh t  bu t  you have p repared and  

submi t ted  an  updated deta i led  repor t ,  and I  am not  go ing  

to  take  you in to  the  de ta i l ,  on  the  need fo r  a  s ing le  
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ded ica ted  ant icor rup t ion  agency.   I f  you  wou ld  jus t  ta lk  to  

tha t  ex t remely  b r i e f l y  and in  summary?  

MR NAIDOO:    Cer ta in ly.   I  th ink  th is  fo l lows on f rom the  

quest ion  we jus t  dea l t  w i th  a  few moments  ago about  the  

appo in tment  o f  heads o f  key  ins t i tu t ions ,  par t i cu la r ly  

ins t i tu t ions  in  the  law enforcement  a rena and th is  I  th ink 

f lows f rom tha t ,  i s  tha t  what  we have learn t  f rom recent  

exper ience w i th  regards to  s ta te  capture  and cor rup t ion  is  

tha t  the  ins t i tu t ions  o f  s ta te  were  even ly  captured and 

there fo re  prevented f rom ca r ry ing  ou t  the i r  respons ib i l i t i es  10 

and we have argued fo r  a  very  long t ime tha t  wha t  South  

A f r i ca  needs is  a  t ru ly  independent  an t icor rup t ion  agency 

tha t  i s  insu la ted  f rom undue po l i t i ca l  in f luence,  tha t  i s  

insu la ted  f rom execut ive  in f luence,  does not  repor t  d i rec t l y  

to  the  execut ive  and whose members  have secur i t y  o f  

tenure ,  who have adequate  resources to  execute  the i r  

mandate  and repor t  to  par l iament .  

 Now these proposa ls ,  I  am ve ry  p leased to  say,  

f ina l l y  been rece ived some cons idera t ion  by  ou r  

government  as  i t  in  the  p rocess o f  deve lop ing  i t s  na t iona l  20 

an t ico r rup t ion  s t ra tegy and a l so  the  Pres ident  ment ioned in  

h is  S ta te  o f  the  Nat ion  address  las t  week,  a  na t iona l  

an t ico r rup t ion  adv i sory  counc i l  soon to  be  es tab l i shed 

wh ich  w i l l  be  a  t rad i t iona l  s t ruc ture  to  see us  towards some 

sor t  o f  independent  an t icor rup t ion  agency.   So I  th ink  



18 FEBRUARY 2021 – DAY 345 
 

Page 48 of 202 
 

p rogress has been made in  tha t  regard  bu t  I  th ink  the  

impor tan t  po in t  to  s t ress  is  tha t  we cannot  expect  the  

ins t i tu t ions  a t  tha t  have fa i led  us in  the  recent  past  to  

succeed s imp ly  because there  a re  new personne l  a t  the  

head o f  those ins t i tu t ions  fo r  the  moment .    

Those personne l  cou ld  change in  fu tu re  and the   

e f fec t i veness o f  those ins t i tu t ions  wou ld  be  then be  

s im i la r ly  weakened so  we need to  take  th is  oppor tun i ty  to  

s t rengthen the  ins t i tu t iona l  capac i ty  o f  an t ico r rup t ion  

agenc ies  to  execute  the i r  mandate  w i thout  po l i t i ca l  10 

in te r fe rence and in  the  in te res ts  o f  the  count ry  a t  la rge  and  

we be l ieve  tha t  the  t ime fo r  a  ded ica ted  ant icor rup t ion  

agency has come and we are  cer ta in ly  ve ry  p leased tha t  i t  

i s  someth ing  tha t  government  i s  now ser ious ly  cons ider ing .  

MR FREUND SC :    And I  th ink  a  po in t  you made in  pass ing  

was tha t  u l t imate ly  i t  wou ld  be  accountab le  to  par l iament  

ra the r  than to  the  execut ive .  

MR NAIDOO:    That  i s  co r rec t ,  i t  i s  a  p roposa l  tha t  has  

been made in  the  na t iona l  an t ico r rup t ion  s t ra tegy  and fo r  

th is  body tha t  i t  shou ld  no t  repor t  d i rec t l y  to  the  execut ive ,  20 

tha t  i t  i s  repor t ing  to  par l iament  w i th  the  enhanced 

t ransparency o f  tha t  o rgan isa t ion ,  wou ld  enhance i t s  leve ls  

on  accountab i l i t y  to  the  ins t i tu t ion  o f  par l iament  and tha t  i t  

can  then be he ld  to  account  by  par l iament  in  an  open and 

t ransparent  manner.  



18 FEBRUARY 2021 – DAY 345 
 

Page 49 of 202 
 

MR FREUND SC :    And f ina l l y,  Mr  Na idoo,  you r  repor t  i s  

fa i r l y  lengthy,  I  have cher ry  p i cked what  seemed to  me to  

be  some co re  po in ts  to  h igh l igh t ,  bu t  I  want  to  g ive  you a  

f ina l  oppor tun i ty  to  cons ider  whether  there  is  anyth ing  

mater ia l  tha t  you  wou ld  have w ished to  have had a  chance 

to  ment ion  bu t  you have not  had a  chance to  ment ion .  

MR NAIDOO:    Wel l ,  f i rs t l y,  thank you,  Mr  Freund ,  fo r  the  

oppor tun i ty  to  share  our  v iews on these mat te rs ,  I  th ink  we  

have t raversed the  main  recommendat ions tha t  we have 

made in  our  repor ts  to  say –  the  lengthy  repor ts ,  as  you 10 

say,  bu t  I  th ink  the  recommendat ions are  succ inc t l y  pu t  

towards the  end o f  tha t  repor t  and I  th ink  we have  

adequate ly  covered tha t  so  un less ,  you know,  there  is  

anyth ing  you w ish  to  p robe fu r the r,  I  th ink  I  am happy tha t  

we have covered the  substance o f  the  CASAC submiss ion .  

MR FREUND SC :    Wel l ,  thank you,  Mr  Na idoo,  I  have no  

fu r ther  quest ions,  Cha i r.  

CHAIRPERSON :    Thank you.   We l l ,  one or  two quest ions,  

Mr  Na idoo,  w i th  spec ia l  re fe rence to  the  no t ion  o f  a  

ded ica ted  ant icor rup t ion  agency.   One o f  the  mat te rs  tha t  20 

has been in  my mind s ince  I  was  appo in ted  to  cha i r  th is  

Commiss ion  w i th  regard  to  cor rup t ion  has been whether  

a f te r  we have made whatever  f ind ings we w i l l  make  a t  the  

end o f  the  work  o f  the  Commiss ion  whether  we shou ld  look 

a t  cer ta in  th ings be ing  changed w i th  regard  to  how ex i s t ing  



18 FEBRUARY 2021 – DAY 345 
 

Page 50 of 202 
 

bod ies  tha t  a re  meant  to  f igh t  cor rup t ion  opera te .   In  o ther  

words,  look  a t  where  the  weaknesses are  and recommend 

tha t  i t  i s  s t rengthened so  tha t  they opera te  in  a  manner  

tha t  w i l l  ensure  e f fec t i ve  –  an  e f fec t i ve  f igh t  aga ins t  

cor rup t ion  on  the i r  par t  o r  whether  one shou ld  look a t  

mak ing  a  recommendat ion  about  a  new st ruc tu re  or  a  new 

body and one o f  my concerns has been tha t  coming  up w i th  

another  body tha t  w i l l  be  an  ant icor rup t ion  body m ight  be  

cr i t i c i sed on the  bas is  tha t  one is  mul t ip ly ing  an t i co r rup t ion  

bod ies  when the re  are  var ious bod ies  tha t  a re  there  to  10 

f igh t  cor rup t ion  and one shou ld  be  s t rengthen ing  them 

ra the r.   So there  has been tha t  issue tha t  one has been 

th ink ing  about .  

 So the  quest ion  tha t  a r ises  in  re la t ion  to  your  

p roposa l  about  a  ded ica ted  ant ico r rup t ion  agency is  

whethe r  the  p roposa l  env isages tha t  some o f  the  ex i s t ing  

bod ies  tha t  f igh t  cor rup t ion  in  our  count ry  wou ld  be  

abo l i shed o r  they  wou ld  a l l  con t inue and th is  wou ld  be  an 

add i t iona l  body.  

MR NAIDOO:    Thank you,  Cha i r.   I  th ink  tha t  i s  an  issue 20 

we d i scuss in  the  broader  paper  tha t  we have submi t ted  as  

an  annexure  and  i t  has  a lso  fo rmed pa r t  o f  d iscuss ions  

towards the  deve lopment  o f  th is  na t iona l  an t icor rup t ion  

s t ra tegy.   I  th ink  in  b r ie f ,  i f  I  may respond,  tha t  the  idea  

tha t  we have a  p le thora  agenc ies  a t  the  moment  tha t  dea l  
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w i th  –  or  have e i ther  a  const i tu t iona l  o r  lega l  mandate  to  

f igh t  cor rup t ion  and tha t  i s  perhaps one o f  the  prob lems 

tha t  we have is  tha t  we have too  many o f  those ins t i tu t ions  

so  I  th ink  the  proposa l  in  te rms o f  a  ded ica ted  

ant ico r rup t ion  agency but  i t  becomes –  tha t  a  mul t i -agency  

approach is  rep laced w i th  a  mul t i -d isc ip l inary  approach 

w i th  an  umbre l la  s t ruc ture .   So the  ex i s t ing  capac i ty  tha t  

we have and we have s ign i f i can t  capac i ty  to  combat  

cor rup t ion .   There  is  capac i ty  w i th in  the  Spec ia l  

Invest iga t ion  Un i t ,  there  i s  capac i ty  tha t  i s  be ing  10 

es tab l i shed a t  the  moment  w i th in  the  invest iga t ing  

d i rec tora te  a t  the  NPA,  there  is  capac i ty  w i th in  the  Hawks,  

the  F inanc ia l  In te l l igence Cent re  and a  range o f  o ther  

bod ies  and i t  is  how ( ind i s t inc t  –  record ing  d i s to r ted)   

harnessed those  cou ld  be  more  e f fec t i ve ,  so  –  bu t  i t  i s  

about  us ing  the  capac i ty  tha t  a l ready ex is ts ,  b r ing ing  i t  

under  the  umbre l la  o f  an  independent  agency tha t  i s  ab le  

to  f igh t  cor rup t ion  more  fear less ly  and more  e f fec t i ve ly.  

CHAIRPERSON :    I  take  tha t  answer  to  be  say ing  yes,  

some o f  the  ex i s t ing  bod ies  tha t  f igh t  cor rup t ion  wou ld  20 

have to  go  bu t  the  pe rsonne l  in  them o r  a t  leas t  some o f  

them tha t  m ight  be  seem to  be  su i tab le  to  se rve  in  t h is  new 

body wou ld  need  to  be  taken over  because the  new body 

wou ld  need the  exper ience and capac i ty  tha t  m ight  come 

f rom those bod ies .   So is  my in te rpre ta t ion  cor rec t  o f  your  
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ev idence?  

MR NAIDOO:    I t  i s  indeed,  Cha i r,  and i f  had to  use an  

example  to  demonst ra te  tha t ,  so  I  th ink  in  th is  new body 

wou ld  no t  requ i re  the  d isso lu t ion  as  a  who le  o f  the  Hawks,  

as  an  example ,  because the  Hawks have a  broad mandate ,  

tha t  inc ludes cor rup t ion  bu t  i s  about  p r io r i t y  c r imes  

inc lud ing  organ ised and a  range o f  o ther  th ings.   So I  th ink  

in  tha t  contex t  one wou ld  remove the  an t icor rup t ion  

mandate  or  leave  the  Hawks to  dea l  w i th  o ther  i ssues and 

move tha t  an t icor rup t ion  mandate  i n to  the  new body.  10 

 Wi th  regards to  an  ins t i tu t ion  l i ke  the  Spec ia l  

Invest iga t ing  Un i t ,  the  so le  focus is  co r rup t ion  bu t  the  

const ra in ts  on  the  S IU is  tha t  they can on ly  ac t  on  the  

[ ind is t inc t ]  21 .18  eventua l  p roc lamat ion ,  so  i f  the  person  

d id  no t  i ssue a  p roc lamat ion  they are  unab le  to  ac t  and so  

you move tha t  capac i ty  and d isband the  S IU e f fec t i ve ly  

because they had  no o ther  ro le  to  p lay  and move tha t  in .    

So I  th ink  i t  depends on the  ins t i tu t ion  tha t  were  a re  

ta lk ing  about  and i f  I  can  jus t  perhaps add one  fu r ther  

po in t ,  Cha i r,  i t  i s  env isaged tha t  a  –  th is  new agency w i l l  20 

no t  on ly  be  respons ib le  fo r  invest iga t ing  co r rup t ion  bu t  

a lso  a  b roader  mandate  wh ich  we had seen f rom 

compara t ive  s tud ies  in  o ther  count r ies  where  issues  o f  the 

preventa t i ve  ro le  tha t  a  body needs to  p lay  as  we l l  as  the  

very  impor tan t  pub l i c  educat ion  ro le  and then they cou ld  
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fa l l  w i th in  the  ambi t  i f  th is  s t ruc ture .    

 Cur ren t ly,  pub l i c  educat ion ,  i t  i s  la rge ly  le f t  to  c i v i l  

soc ie ty  to  dea l  w i th  –  to  te l l  the  pub l i c  about  cor rup t ion  

and I  am sure  Mr  Lewis  w i l l  ta lk  about  tha t  la te r  on  today.   

So i t  i s  g iv ing  tha t  mandate ,  b roader  mandate ,  because we  

need to  have a  much broader  s t ra tegy o f  f igh t ing  

cor rup t ion  s imp ly  than ra the r  jus t  invest iga t ing  and 

prosecut ing ,  wh ich  has been the  focus to  da te .  

CHAIRPERSON :    So  par t  o f  th is  body wou ld  do  in  

CASAC’s  v iew wou ld  be  to  invest iga te  cor rup t ion  and once 10 

i t  has  invest iga ted  cor rup t ion  to  t hen hand over  the  docket  

o f  the  f i le ,  so  to  speak,  to  the  NPA or  –  so  i t  wou ld  no t  

have to  go  to  SAPS.   I  wou ld  imag ine  the  docket  –  i f  they  

had invest iga ted  they shou ld  jus t  hand over  to  the  NPA and  

the  NPA does what  i t  i s  supposed to  do .    

But ,  as  I  unders tand i t ,  tha t  wou ld  no t  p revent  the  

po l i ce  f rom s t i l l  i nvest iga t ing  cor rup t ion ,  they cou ld  s t i l l  

i nvest iga te  cor rup t ion  bu t  th is  w i l l  jus t  be  a ded ica ted  body  

tha t  focuses on cor rup t ion  w i thou t  tak ing  away any power  

f rom the  po l i ce  to  invest iga te  cor rup t ion ,  i s  tha t  cor rec t?  20 

MR NAIDOO:    That  i s  indeed cor rec t ,  Cha i r.   And,  you 

know,  there  wou ld  need to  be  a  work ing  re la t ionsh ip  

deve loped between s t ruc tures  l i ke  tha t ,  l i ke  the  SAPS to  

be  ab le  to  a t  some po in t  re fe r  mat te rs  to  th is  body,  i f  a  

compla in t  i s  la id  w i th  SAPs,  to  say th is  body i s  be t te r  
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equ ipped to  inves t iga te  and dea l  w i th  tha t .  

 S im i la r ly,  fo r  example ,  w i th  the  o f f i ce  o f  the  Pub l ic  

Pro tec tor,  i f  a  mat te r  o f  cor rup t ion  is  –  a  compla in t  i s  la id  

w i th  the  Pub l ic  Pro tec tor  tha t  o f f i ce  w i l l  be  ab le  to  

invest iga te  tha t  bu t  in  cer ta in  c i rcumstances and,  you 

know,  a  memorandum of  ag reement  and so  on  wou ld  need 

to  be  es tab l i shed  to  be  ab le  to  re fe r  back to  th is  agency  

and say you have  more  spec ia l i sed  knowledge and capac i ty  

to  be  ab le  to  dea l  w i th  someth ing  l i ke  th is .    

So I  th ink ,  you know,  those so r ts  o f  re la t ionsh ips  10 

wou ld  need to  be  deve loped over  t ime to  be  ab le  to  c rea te  

an  umbre l la  o f  bod ies  tha t  can ac tua l l y  tack le  the  

cha l lenges tha t  we face bet te r  than we have done in  the  

past .  

CHAIRPERSON :    And I  th ink  you  are  a lso  say ing ,  wh ich  I  

th ink  you sa id  ea r l ie r  on ,  in  respect  o f  some bod ies  – and 

you ment ioned the  S IU in  te rms o f  th is  p roposa l ,  tha t  body  

wou ld  need to  come to  an  end bu t  i t s  personne l ,  w i th  the  

exper t i se  tha t  they have,  cou ld  go  to  the  new agency.  

MR NAIDOO:    Ja .  20 

CHAIRPERSON :    Bu t  when i t  comes to  cer ta in  bod ies  such 

as  the  Hawks,  th is  p roposa l  does not  en ta i l  tha t  the  Hawks 

be abo l i shed because the  Hawks  do not  jus t  invest iga te  

cor rup t ion ,  they have o ther  th ings  tha t  –  o ther  c r imes tha t  

they invest iga te ,  so  they wou ld  cont inue.   In  tha t  case the  
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body w i l l  no t  be  abo l i shed but  the  –  i t s  mandate  tha t  

re la tes  to  co r rup t ion  m ight  be  taken away but  you  say in  

te rms o f  the  genera l  SAPS,  tha t  there  w i l l  be  no  

in te r fe rence w i th  the i r  power  to  invest iga te  co r rup t ion .    

 In  te rms o f  the  Pub l ic  Pro tec tor  to  the  ex ten t  tha t  

the  Pub l ic  Pro tec to r  a lso  invest iga tes  co r rup t ion ,  tha t  

wou ld  no t  be  in te r fe red  w i th .   So is  my unders tand ing  

cor rec t?  

MR NAIDOO:    That  i s  indeed cor rec t ,  Cha i r.  

CHAIRPERSON :    Yes.   No,  thank you very  much,  Mr  10 

Na idoo,  we apprec ia te  tha t  you ava i led  yourse l f  to  ass i s t  

us ,  we rea l l y  apprec ia te  i t .   Thank  you very  much,  you are  

now excused.  

MR NAIDOO:    Thank you.  

CHAIRPERSON :    Thank you.  

MR NAIDOO:    Thank you very  much,  Cha i r.  

CHAIRPERSON :    Thank you.   Mr  Freund?  

MR FREUND SC :    Cha i r,  P ro fessor  Corder  i s  ready,  w i l l i ng 

and ab le  bu t  I  see i t  i s  now a lmos t  11 .30 ,  I  wou ld  imag ine  

you may w ish  to  take  the  tea  break and we can resume as 20 

soon as  you are  ready to  do  so .  

CHAIRPERSON :    Yes,  le t  us  take  the  tea  break and re turn  

a t  quar te r  to  twe lve .    

MR FREUND SC :    as  you p lease.  

CHAIRPERSON :    We ad jou rn .  
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INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:     Yes Mr  Freund.    

ADV FREUND SC:    Thank you  Cha i r,  Cha i r  the  next  

w i tness is  Pro fessor  Hugh Corder  who is  w i th  us ,  h is  

ev idence tha t  i s  in tended to  be  admi t ted  is  Exh ib i t  ZZ11 in  

bund le  3  f rom page 270 and fo l low ing.    

CHAIRPERSON:    Yes,  Pro fessor  Corder  a re  you there?  

PROF CORDER:   Yes,  Cha i rperson I  am here .  

CHAIRPERSON:    Good morn ing  Pro fessor  Corder,  thank 10 

you ve ry  much fo r  ava i l ing  yourse l f  to  come and ass is t  the  

Commiss ion ,  we apprec ia te  tha t  very  much.  

PROF CORDER:   Thank you,  i t  i s  an  honour  to  be  here .  

CHAIRPERSON:    Thank you,  the  reg i s t ra r  w i l l  admin is te r  

an  oa th  or  a f f i rmat ion  to  you depend ing  wh ich  one you  

pre fe r,  she w i l l  admin is te r  the  oa th  or  a f f i rmat ion  r i gh t  now.  

PROF CORDER:   Thank you.  

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record?  

PROF CORDER:   Hugh Michae l  Corder.  

REGISTRAR:   Do you have any ob jec t ion  to  tak ing  the  20 

prescr ibed oath?  

PROF CORDER:    No.   

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  

PROF CORDER:    I  do .  
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REGISTRAR:   Do you so lemnly  swear  tha t  the  ev idence 

you w i l l  g i ve  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  

bu t  the  t ru th ,  i f  so  p lease ra i se  your  r igh t  hand and  say so  

he lp  me God.  

PROF CORDER:    So  he lp  me God .  

HUGH MICHAEL CORDER:   [duly  sworn,  s tates]  

CHAIRPERSON:     Thank you ve ry  much,  Mr  Freund you  

may proceed.   

ADV FREUND SC:   Thank you,  Cha i r,  P ro fessor  Corder  i s  

tha t  cor rec t  tha t  you have prepared and submi t ted  to  the  10 

Commiss ion  an  a f f idav i t  wh ich  is  to  be  found in  bund le  3  

commencing  a t  page 270?  

PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    And is  tha t  your  s ignature  tha t  appears  

on  page 295,  con f i rm ing tha t  tha t  is  your  a f f idav i t?  

PROF CORDER:    Yes,  i t  i s  cor rec t .  

ADV FREUND SC:    And what  you dea l  w i th  in  your  

a f f idav i t  i s  fundamenta l l y  a  repor t  tha t  you had prev ious ly  

p repared a t  the  request  o f  the  or ig ina l  Speaker  o f  the  

Democra t ic  Par l iament ,  Ms Frene Ginwala ,  i s  tha t  cor rec t?  20 

PROF CORDER:    That  i s  r igh t  Dr  G inwala  was the  

Speaker.  

ADV FREUND SC:    And in  paragraph 6 .2 ,  po in t  3  o f  your  

a f f idav i t ,  wh ich  is  page 273 you re fer  to  your  repor t  bu t  you  

make the  po in t  tha t  because tha t  repor t  had a l ready been 
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submi t ted  to  the  Commiss ion  you are  no t  annex ing  i t  aga in  

as  an  annexure  to  your  a f f idav i t .   

PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    And your  repor ts  a re  jus t  fo r  re fe rence  

purposes as  in  the  re ference bund le ,  a t  pages 49 to  84  and 

I  th ink  you have access to  tha t  i f  need be,  i s  tha t  cor rec t?  

PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    Cha i r,  in  the  l igh t  o f  tha t  ev idence may 

I  move fo rmer ly  to  the  a f f idav i t  o f  P ro fessor  Corder  w i th  

annexures be  in t roduced as  Exh ib i t  ZZ11.  10 

CHAIRPERSON:     The a f f idav i t  o f  Mr  Hugh Michae l  Corder  

s ta r t ing  a t  page 270 is  together  w i th  i t s  annexures 

admi t ted  AS Exh ib i t  ZZ11.   

ADV FREUND SC:    Thank you Cha i r.   P ro fessor  Corder  i f  I  

cou ld  take  you to  pa ragraph 4  o f  you r  a f f idav i t .   You dea l  

there  w i th  the  fac t  tha t  you are  an  Emer i tus  Pro fessor  o f  

Pub l ic  Law and you a t tach  your  cur r i cu lum v i tae  tha t  i s  

ac tua l l y  a t  page 296.   I  do  no t  th ink  there  i s  any need fo r  

you to  tu rn  to  tha t  bu t  perhaps what  you cou ld  do  is  jus t  to  

g ive  the  Cha i r  a  ve ry  b r ie f  thumbna i l  ske tch  o f  you r  20 

exper t i se  and qua l i f i ca t ions because you do tes t i f y  as  i t  

were  in  the  capac i ty  as  an  exper t  in  th is  f ie ld .  

PROF CORDER:    Thank you,  Mr  Freund.    I  w i l l  keep i t  

b r ie f  Cha i r  and happ i ly  answer  any add i t iona l  quest ions 

you may have.   I  s tud ied  my LLB degree a t  the  Un ivers i t y  



18 FEBRUARY 2021 – DAY 345 
 

Page 59 of 202 
 

o f  Cape Town.   I  d id  what  i s  e f fec t i ve l y  a  master ' s  degree  

a t  Cambr idge and then my doctora l  thes is  a t  Oxford  in  the  

year  1979 to  1982;  looked a t  the  ro le  o f  the  appe l la te  

d iv is ion  as  i t  then was f rom 1910  to 1950 in  South  A f r i ca ,  

look ing  a t  the  ro le  o f  the  jud ic ia ry  in  impos ing  un jus t  laws.   

I  re tu rned to  South  A f r i ca  and commenced my academic  

caree r  a t  the  Un ivers i t y  o f  S te l lenbosch,  bu t  was appo in ted  

to  the  Cha i r  o f  Pub l ic  Law a t  the  Un ivers i t y  o f  Cape Town 

in  m id-1987.   

I  th ink  tha t  the  most  impor tan t  po in t  to  s t ress  f rom 10 

the  ba lance o f  my CV is  no t  what  I  have done  a t  the  

Un ivers i t y  o f  Cape Town but  my membersh ip  o f  the  

Techn ica l  Commi t tee ,  wh ich  dra f ted  the  f i rs t  b i l l  o f  r igh ts  

fo r  South  A f r i ca ,  a t  the  Kempton Park  negot ia t ions  in  1993,  

wh ich  has in fo rmed some o f  my v iews in  the  so  ca l led  

Coder  Repor t .   

And I  need to  acknowledge the  ass is tance 22 years  

ago o f  Ms Sarah Jaqwance[? ]  and Mr  Fred Sor ta [? ]  bu t  tha t  

a lso  led  to  Dr  G inwala  request ing  me to  do  the  th ree-year  

research  pro jec ts .   The th i rd  one o f  wh ich  resu l ted  in  the  20 

Corder  Repor t ,  wh ich  are  on  page 2  pa ragraph 3 ,  sor ry,  

parag raph 5  o f  my a f f idav i t ,  wh ich  I  be l ieve  is  on  page 271 

o f  the  bund le .  

ADV FREUND SC:    That  i s  cor rec t  and as  you exp la ined in  

tha t  por t ion  o f  your  a f f idav i t ,  you were  ac tua l l y  asked to  do  
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th ree  separa te  tasks ,  th ree  separa te  invest iga t ions and  

repor ts ,  on l y  one  o f  them have d i rec t  re levance fo r  p resent  

purposes.  

PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    And tha t  i s  the  one in  re la t ion  to  

par l iamentary  overs igh t .  

PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    So  i f  you  cou ld  perhaps,  i t  i s  ac tua l l y  

in  pa ragraph 6 .2 ,  tha t  you dea l  w i th  tha t  and i f  you  cou ld ,  

perhaps,  i f  I  take  you to  page 273,  numbered page 4  o f  the  10 

or ig ina l  a f f idav i t ,  you ind i ca te ,  as  i t  were  the  te rms o f  

re fe rence o f  re levance.   

I f  I  take  you to  parag raph 7 .1 ,  I  am jus t  go ing  to  

h igh l igh t  a  coup le  tha t  seemed to  me to be  o f  most  d i rec t  

re levance,  tha t  you were  asked by  the  Speaker  on  beha l f  

o f  Par l iament  to  ou t l ine  and exp la in  the  na tu re  o f  the  

ob l iga t ion  tha t  Sect ion  55 .2  o f  the  Const i tu t ion  p laces on  

the  Nat iona l  Assembly,  tha t  i s  the  overs igh t  p rov i s ion .  

And in  po in t  5 ,  what  mechan isms and procedures  

shou ld  be  put  in  p lace  to  ach ieve the  fu l f i lment  o f  the  20 

const i tu t iona l  ob l iga t ion  o f  par l iamenta ry  overs igh t  o f  the 

execut ive .   Those are  the  core ,  p resent ly  re levant  par t s  o f  

the  mandate  tha t  led  to  you and your  team produc ing  the 

repor t ,  wh ich  we have come to  know as the  Corder  Repor t ,  

i s  tha t  cor rec t?  
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PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    And you have to ld  the  Cha i r  in  

parag raph 7 .2  o f  you r  a f f idav i t ,  tha t  a f te r  a  p rocess o f  an  

in te r im repor t  and engagement ,  you u l t imate ly  submi t ted  a 

f ina l  repor t  to  the  then Speak by  Ju ly  o f  1999,  i s  tha t  

cor rec t?  

PROF CORDER:    That  i s  cor rec t .  

ADV FREUND SC:    Now in  your  a f f idav i t ,  you have 

ex t rac ted  fo r  conven ience the  execut ive  summary o f  the 

repor t  and even tha t  execut ive  summary,  I  do  no t  p ropose 10 

fo r  p resent  purposes to  read in to  the  reco rd ,  i t  speaks fo r  

i t se l f .   

But  i t  seems to  me tha t  i f  we go to  the  foo t  o f  page 

274,  you d ive  in ,  s t ra igh t  in to  the  d i f f i cu l t  i ssue and tha t  i s  

accountab i l i t y  and overs igh t  and  what  they mean.  And 

perhaps i f  you  wou ld  l i ke  to  e i the r  read in to  the  record  or  

ta lk  to ,  as  i t  were ,  you r  then execut ive  summary o f  you r  

v iews on the  essence o f  the  mean ing  o f  accountab i l i t y  and 

the  du ty  o f  overs igh t  in  the  contex t  tha t  we a re  p resent ly  

in te res ted  in .  20 

PROF CORDER:    Thank you Mr  Freund.   I  th ink  I  wou ld  

l i ke  to  ske tch  a  very  br ie f l y  some contex t  to  th is  repor t .   

We a l l  know,  and  the  Const i tu t iona l  Cour t  th rough Just ice  

Mohamad sa id  i t  very  c lear l y  and indeed the  -  what  i s  

known as the  postamble  to  the  in te r im Const i tu t ion  made  
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the  po in t  tha t  the  cur ren t  const i tu t iona l  d i spensat ion 

number  1 ,  i s  a  r igg ing  and dec i s ive  break f rom the  past .   

We a l l  know the  ex ten t  to  wh ich  the  apar the id  

execut ive  cou ld  have had come to  dominate  Par l iament ,  

and e f fec t i ve l y  to  c rea te  i t  rea l l y  as  a  lap  dog to  quest ion  

the  execut ive ,  tha t  i s  the  f i rs t  po in t  I  want  to  make.   So 

there  was a  de terminat ion  in  t he  Const i tu t ion  mak ing  

process to  ensure  tha t  the  new const i tu t iona l  d ispensat ion  

wou ld  no t  fa l l  fou l  o r  no t  run  the  r i sk  o f  becoming a  lap  dog 

Par l iament .   10 

The second broad po in t  i s  the  va lues,  wh ich  are  

conta ined in  Sect ion  1  o f  the  Cons t i tu t ion .   I f  we have any 

Sect ion  o f  the  Const i tu t ion  tha t  is  more  spec ia l  than any 

o ther  i t  i s  Sect ion  1 ,  because on ly  a  75% major i t y  o f  the  

Nat iona l  Assembly  can change any aspect  o f  tha t  sec t ion ,  

and I  want  to  re fe r  pa r t i cu la r ly  to  the  va lues in  1C o f  the 

ru le  o f  law and the  supremacy o f  the  Const i tu t ion  and the  

va lues in  1D,  wh ich  essent ia l l y  const i tu t iona l i ses  the  

no t ion  o f  pa r t i c ipa t ive  democracy and w i th in  tha t ,  the  las t  

th ree  words a re  par t i cu la r l y  impor tan t  to  me and  I  have  20 

s t ressed them throughout  my teach ing  in  the  area o f  

admin is t ra t i ve  law,  th is  i s  about  accountab i l i t y,  

respons iveness,  and openness.  And a t  tha t  po in t ,  I  th ink  i t  

w i l l  be  appropr ia te  to  ta lk  about  the  de f in i t ion  o f  

accountab i l i t y.   
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Sect ion  55 .2  requ i res ,  there  is  the  word  must  there .  

Par l iament  canno t  ge t  away f rom i t .   I t  has  go t  to  oversee 

the  ac t ions o f  the  execut ive  and I  wou ld  say tha t  there  are  

th ree  e lements  to  accountab i l i t y  and overs igh t .    

Number  1 ,  the  execut ive  has to  exp la in  what  i f  

Par l iament  asks  you to  do  so  the  execut ive  has to  exp la in  

to  c la r i f y  i t s  ac t ions and i t s  dec is ions.   

Second ly,  and the  unders tand ing  o f  the  doct r ine  o f  

the  separa t ion  o f  powers  as  be ing  mutua l  respect  be tween  

the  th ree  b ranches o f  government ,  the  leg i s la tu re ,  the  10 

execut ive ,  and the  jud i c ia ry,  and i t  i s  mutua l  respec t .   So I  

mean,  i t  i s  no t  on ly  one respect ing  the  o the r,  i t  i s  each 

must  respect  each o ther ' s  p roper  domain ,  second ly,  the  

execut ive  must  jus t i f y  i t s  ac t ions to  a  ce r ta in  ex ten t .   

Th i rd ly,  and th i s  i s  the  most  I  wou ld  suggest ,  

cont rovers ia l  and  d i f f i cu l t  to  demarcate .   I  wou ld  argue tha t  

there  is  an  aspect  o f  accountab i l i t y,  and I  am re ly ing  on  

some o f  the  l i t e ra tu re  tha t  was  around a l ready  in  the  

1990 ’s  in  th is  respect ,  the  execut ive  shou ld  amend  is  what  

i s  re fe r red  to  as  a  mandato ry  accountab i l i t y.   20 

So the  execut ive  must  exp la in ,  must  jus t i f y  and I  

suppose one cou ld  say in  a  mutua l l y  respect fu l  

re la t ionsh ip ,  and negot ia te  w i th  Par l iament ,  o r  a t  leas t  the  

major i t y  in  Par l iament  as  fa r  as  i t  i s  necessary  the  

amend ing o f  any  ac t ion  or  po l i cy  ac t ion  taken or  po l i cy  
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dec ided upon.   That  i s ,  i t ,  so  I  w i l l  s top  a t  tha t  po in t  so  I  do  

no t  go  too  long.  

ADV FREUND SC:    That  i s  a  conven ien t  po in t  because 

now i f  we can focus on  the  ac tua l  word ing  o f  what  you sa id  

a t  the  t ime,  wh ich  is  the  po in t  I  have taken you to  a t  the  

foo t  o f  page 27 before .   You say  in  your  repor t  in  your  

execut ive  summary o f  your  repor t  in  1999:  

“Bas ica l l y,  accountab i l i t y  means to  g ive  a  g iven  

account  o f  ac t ions or  po l i c ies ,  o r  to  account  fo r  

spend ing  and so  fo r th . ”  10 

And then you have emphas ised:  

“Accountab i l i t y  can be sa id  to  requ i re  a  person to  

exp la in  and jus t i f y  aga ins t  c r i te r ia  o f  some k ind  o f  

the i r  dec is ions or  ac t ions.   I t  a lso  requ i res  the  

person goes on to  make amends  fo r  any fau l t  o r  

e r ro r  and take  s teps to  p revent  i t s  recounts  in  the  

fu tu re . ”  

And as  you have  a l ready sa id ,  i t  i s  rea l l y  tha t  par t i cu la r  

sentence tha t  las t  fea ture ,  wh ich  causes the  greates t  

d i f f i cu l t y,  am I  unders tand ing  you cor rec t l y?  20 

PROF CORDER:    Yes,  you are .  

ADV FREUND SC:    Bu t  no tw i ths tand ing  i t s  d i f f i cu l t y,  you 

s tand by  the  no t ion  th is  has been re fer red  to  as  an  

amendatory  accountab i l i t y.   You s tand by  the  no t ion  tha t  

the  accountab i l i t y  wh ich  is  owed  by  the  execut ive  to  the 
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leg is la tu re  i nc ludes obv ious l y  no t  l im i ted  to ,  bu t  inc ludes  

an ob l iga t ion  to  make amends fo r  fau l t  o r  e r ro r,  and to  take  

s teps to  p revent  and i t  empowers  Par l iament  to  take  s teps  

to  p revent  recur rences in  the  fu tu re ,  i s  tha t  cor rec t?  

PROF CORDER:    That  i s  cor rec t  and I  th ink  I  wou ld  

emphas ise  those  two words thought  o r  e r ro r.   I t  i s  no t  

necessar i l y  tha t  one po l i cy  i s  p re fer red  above ano ther  o r  

tha t  one dec is ion  was made,  where  a  cont rary  dec i s ion  

cou ld  have been taken i s  tha t  the  po l i cy  i t se l f ,  the  

de terminat ion  o f  the  po l i cy,  o r  the  dec is ion  i t se l f ,  is  shown 10 

in  the  process o f  exp lanat ion  and  jus t i f i ca t ion  cou ld  have  

been based on fau l t  o r  e r ro r.   

So i t  i s  qu i te  a  h igh  s tandard  tha t  i s  se t  there  and  

the  reason fo r  tha t  i s  because i t  is  no t  the  proper  domain  

o f  Par l iament  to  de termine under  separa t ion  o f  powers ,  to  

de termine po l i cy  o r  to  make execu t ive  dec is ion  on  a  day to  

day bas is .  

ADV FREUND SC:    Now,  you make the  po in t  tha t  I  am 

read ing  a t  the  foo t  o f  page 275:  

“We are  o f  the  v iew tha t  Sect ion  35 .2(a )  se ts  the  20 

ob l iga tory  m in imum standards o f  accountab i l i t y  fo r  

execut ive  o rgans  o f  S ta te  in  the  na t iona l  sphere  o f  

government ,  the  Nat iona l  Assembly  must  se t  up  

mechan isms to  ho ld  them accountab le . ”  

And then you go on in  your  repor t  to  recommend th ree 
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t ypes o f  leg is la t i ve  in te rvent ion  and you s ta r t  to  address 

tha t  a t  the  foo t  o f  page 276 o f  your  a f f idav i t  under  the  

head ing  rev is ing  present  a r rangements and you say th is :  

“ In  the  l igh t  o f  Par l iamen t 's  const i tu t iona l  

ob l iga t ions in  p resent  p rac t ices  the  leg is la t ion  we  

propose wou ld  prov ide  fo r  a  mandatory  

accountab i l i t y,  (wh ich  requ i res  tha t  where  

de f ic ienc ies  have been uncovered,  they be  

cor rec ted  and  wrongs be  addressed) ,  and  

prescr ibed s tandards content  and fo rmat  fo r  10 

repor t ing . ”  

And then you go onto  to  dea l  in  some deta i l  on  the  

procedure  on  these repor ts  and so  fo r th .   So perhaps the  

s ta r t ing  po in t ,  fo r  an  unders tand ing  o f  your  repor t ,  i s  an  

unders tand ing  o f  your  core  recommendat ion  is  to  

leg is la t i ve  re form,  and why a t  tha t  t ime,  you  thought  

leg is la t i ve  re fo rm  was appropr ia te?  

PROF CORDER:    Cha i r  yes ,  Mr  Freund,  the  Deputy  Ch ie f  

Jus t i ce  wou ld  know tha t  a t  the  t ime we were  work ing  on  the 

repor t  1999,  la te  1980 ’s  and ea r ly  1999 two o ther  s ta tu tes  20 

were  in  the  process o f  be ing  d ra f ted .   A l ready  on the  

s ta tu te  books was the  preven t ion ,  The Promot ion  o f  

Equa l i t y  in  the  Prevent ion  o f  un fa i r  D iscr im inat i on  Act ,  

PEPUDA as i t  i s  commonly  known,  wh ich  gave greater  f lesh  

to  the  ske le ton  o f  the  r igh t  to  equa l i t y  in  Sect ion  9  o f  the  
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B i l l  o f  R igh ts .  

But  in  ‘98 , ’99  the  immedia te  contex t  and I  was 

invo l ved in  one  o f  those two leg is la t i ve  re form  or  law 

re form processes saw the  dra f t ing  o f  two ac ts  o f  

Par l iament  the  p romot ion  o f  Access to  In fo rmat ion  Act ,  in  

suppor t  o f  the  r i gh t  o f  access to  in fo rmat ion  in  Sect ion  32  

o f  the  Const i tu t ion ,  and the  p romot ion  o f  Admin is t ra t i ve  

Just ice  Act  depar tu re ,  wh ich  was in  suppor t  o f  Sec t ion  33  

in  the  Const i tu t ion ,  the  r igh ts  to  admin is t ra t i ve  jus t i ce .   

Now,  the  idea beh ind  tha t  i s  tha t  the  Const i tu t ion  10 

prov ides a  ske le ta l  r igh t  so  to  speak but  tha t  fu r ther  f lesh  

needed to  be  added to  the  ske le ton  and a l though there  was  

a  d i rec t  const i tu t iona l  in junct ion  in  the  f ina l  Const i tu t ion  o f  

1996,  to  d ra f t  the  PEPUDA,  the  PAJA and the  PAIA and  

a l though there  was none in  re la t ion  to  Sect ion  55 ,  to  

overs igh t  respons ib i l i t i es .  

I t  seemed to  me,  to  us  w ise  and appropr ia te  tha t  we  

shou ld  propose the  dra f t ing  and adopt ion  o f  leg is la t ion  in  

the  fo rm o f  two ac ts  o f  Par l iament ,  wh ich  we are  inc luded,  

bo th  in  the  Corder  Repor t  and in  my a f f idav i t .   F i r s t l y,  the 20 

Accountab i l i t y  S tandards Act  and second ly  the  

Accountab i l i t y  and Independence o f  Const i tu t iona l  

Ins t i tu t ions  Act .   

I  w i l l  no t  on  th is  po in t  expand on  the  necess i ty  fo r  

e i the r,  bu t  I  th ink  tha t  there  –  ja ,  w i l l  no t  say  more  about  
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tha t  a t  th is  po in t  un less i t  i s  necessary.  

ADV FREUND SC:    We can come back to  tha t ,  in  a 

nu tshe l l ,  you  proposed the  adopt ion  o f  leg is la t ion  fo r  

reasons tha t  a re  se t  ou t  bo th  in  the  repor t  and  in  the 

a f f idav i t .   You furn ished your  repor t  and befo re  we come 

back to  your  repor t  and to  i t s  cur ren t  re levance i f  any  i t  i s  

jus t  he lp fu l  i f  we can jus t  pu t  i t  in  i t s  p roper  h i s to r ica l  

contex t .  

You fu rn ished your  repor t  and so  fa r  as  you are  

aware ,  what  came o f  your  repor t .   To  what  ex ten t  was i t  10 

taken up,  to  wha t  ex ten t  were  you engaged on the  po in t ,  

and what  has been your  subsequen t  invo lvement  i f  any?  

PROF CORDER:    Thank you,  Mr  Freund,  I  wou ld  re fer  to  

parag raph 8  on  page 278 o f  the  bund le  and I  se t  ou t  there  

the  de ta i l  o f  what  happened.   One o f  the  cr i t i ca l  e lements  

i s  tha t  the  second democra t ic  e lec t ion  took p lace,  jus t  

be fore  the  submiss ion  o f  the  repor t  and whereas the  Jo in t  

Ru les  Commi t tee ,  as  fa r  as  I  can reca l l ,  under  the  f i rs t  

Par l iament  was our  in te r locu to r,  so  to  speak,  because we  

d id  no t  –  we repor ted  to  the  Speaker  bu t  we then engaged  20 

or  I  then engaged  w i th  the  Jo in t  Ru les  Commi t tee .  

The membersh ip  o f  tha t  commi t tee ,  and the  core  o f  

MP’s  in  Par l iament  had changed substant ia l l y  be tween the  

f i rs t  and the  second Par l iament  and one o f  the  when I  

appeared befo re  the  commi t tee ,  one o f  the  compla in ts ,  so  
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to  speak,  was tha t  there  had been insu f f i c ien t  consu l ta t ion  

w i th  the  members .   And tha t  was c lea r ly  so  because many  

o f  the  members  w i th in  consu l ta t ion  had taken  p lace  

because an in te r im repor t  had been submi t ted  in  March o f  

1999.   Many o f  those MP’s  were  no  longer  in  Par l iament .   

As  fa r  as  -  tha t  rea l l y  was the  end o f  my d i rec t  

engagement  w i th  Par l iament ,  bu t  I  fo l lowed i t  rea l l y  a t  a  

d is tance.   And as  I  say,  paragraph  8 .1 .2  to  my knowledge,  

a  sub-commi t tee  o f  the  Ru les  Commi t tee ,  o r  i ndeed,  

perhaps o f  the  Just ice  Commi t tee ,  Cha i red  by  Ms  Fat ima  10 

Chohan-Kota ,  MP cons ide red the  repor t  and then repor ted  

fu r ther  to  the ,  e i ther  the  Jo in t  Ru les  Commi t tee  or  the  

Just ice  Commi t tee .  I  was no longer  f rom tha t  moment  

onwards,  no  longer  d i rec t l y  invo l ved a t  any s tage in  the 

in te rven ing  20 years ,  Cha i r.  

ADV FREUND SC:    And you have made the  po in t  to  me 

Pro fessor  Corder  tha t  as  regards to  the  –  the re  were  

deve lopments  on  the  ground,  in  Par l iament ,  in  the 

succeed ing  pe r iod ,  you defe r  to  the  greater  persona l  

knowledge,  fo r  example  o f  R ichard  Ca l land and even our  20 

las t  w i tness Lawson Na idoo,  you th ink  tha t  rea l l y,  the  Cha i r  

shou ld  look to  them to  cons ide r  as  a  we l l ,  what  happened 

subsequent  to  your  repor t .   I s  tha t  a  fa i r  summary?  

PROF CORDER:    Yes,  thank you Mr  Freund fo r  b r ing ing  up  

tha t  po in t  tha t  i s  exact ly  so ,  indeed Cha i r  I  m igh t  say  tha t ,  
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when I  f i rs t  approach to  g i ve  ev idence to  submi t  an  

a f f idav i t ,  I  had no typed copy o f  the  Coder  Repor t  and the 

on ly  way tha t  I  cou ld  ge t  ho ld  o f  i t  was prov ided by  Mr  

Freund who in  tu rn ,  I  th ink ,  go t  i t  f rom the  Par l iamenta ry  

Mon i to r i ng  Group  or  some o the r  g roup.  

I  had not ,  in  any way abandoned a  genera l  

observa t ion  o f  th is  no t ion  because i t  i s  in tegra l  to  

admin is t ra t i ve  law as we l l  and admin is t ra t i ve  jus t i ce ,  wh ich  

is  my s tap le  d ie t .  But  I  have no t  had any fu r the r  d i rec t  

engagement  no r  had I  made a  d i rec t  s tudy o r  research  o f  10 

what  had happened on overs igh t  and accountab i l i t y.  

ADV FREUND SC:    And you are  no t  par t i cu la r l y  –  you 

have had looks fo r  pu rposes o f  th is  ev idence,  the  ru les  o f  

the  Nat iona l  Assembly,  bu t  you are  no t  pa r t i cu la r l y  

conversant  o r  an  exper t  in  those ru les .    

PROF CORDER:    No.  

ADV FREUND SC:    Bu t  what  you can say,  I  th ink  w i th  

some competence is  tha t  the  recommended leg is la t ion  tha t  

you proposed was not  adopted.  

PROF CORDER:    That  i s  cor rec t .  20 

ADV FREUND SC:    And in  p repara t ion  fo r  g iv ing  your  

ev idence today,  you have been asked to  cons ide r  to  what  

ex ten t  i f  any,  you  s tand by  the  v iew tha t  leg is la t ion  o f  the  

type tha t  you propose now more  than 20 years  ago ,  wou ld  

no t  be  o f  va lue  and I  th ink  i t  i s  fa i r  to  say tha t  your  core  
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v iew is ,  you s t i l l  th ink  i t  wou ld  be  o f  va lue .   I s  tha t  cor rec t?  

PROF CORDER:    Abso lu te ly,  s i r.  

ADV FREUND SC:    So  rea l l y,  I  th ink  what  we want  to  

focus on  now fo r  the  dura t ion  o f  the  res t  o f  your  ev idence 

is  rea l l y  to  substant ia te  tha t ,  to  look  a t  why you thought  

leg is la t ion  was a  good idea and why,  no tw i ths tand ing  

every th ing  tha t  has happened s ince  then,  you remain  o f  the 

v iew tha t  Par l iament  shou ld  be  encouraged to  re look a t  the  

quest ion  o f  whether  i t  suppor t s  and wou ld  be  minded to  

adopt  leg is la t ion  o f  the  type tha t  you recommended some 10 

20 years  ago.   

PROF CORDER:    Yes.  

ADV FREUND SC:    So  why do I  no t  leave i t  to  you,  as  i t  

were ,  ta lk  to  tha t  in  overv iew and then we can  go in to  

some more  deta i l  pos i t ion  issues in  due course .  

PROF CORDER:    Thank you.   I  th ink  in  the  overv iew as a  

mat te r  o f  const i tu t iona l  doct r ine  and as  a  mat te r  o f  

p r inc ip le ,  I  wou ld  re fer  aga in  to  the  word  must  in  Sect ion  

55 .2 ,  tha t  i s  an  impera t ive  tha t  i s  a  command,  i f  you  l i ke ,  

to  Par l iament ,  to  p rov ide  fo r  mechan isms fo r  overs igh t .   20 

Broad…[ in te rvene]  

ADV FREUND SC:    I  am jus t  go ing  to  in te r rup t  you the i r  

P ro fessor  Corder  jus t  to  read i t  in to  the  reco rd  because not  

everybody wou ld  be  fami l ia r  w i th  the  word ing .   What  

Sect ion  55 .2  o f  the  Const i tu t ion  says is  the  fo l low ing:  
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“The Nat iona l  Assembly  must  p rov ide  fou r  

mechan isms A ,  to  ensure  tha t  a l l  execut ive  o rgans 

o f  S ta te  and the  Nat iona l  sphere  o f  government  a re  

accountab le  to  i t . ”  

That  i s  rea l l y  the  c lause to  wha t  you are  ta lk ing ,  am I  

cor rec t?  

PROF CORDER:    That  i s  cor rec t .   Now,  the  broader  

overv iew o f  the  manner  in  wh ich  Par l iament  has car r ied  ou t  

i t s  ove rs igh t  ro le ,  wou ld  d i sc lose  the  fo l low ing,  I  be l ieve ,  

and I  be l ieve  th is  wou ld  w i ths tand any fo rm o f  ana lys is ,  o r  10 

research  or  i n te r rogat ion .   Cha i r,  one o f  the  ro les  tha t  I  

p layed very  ear l y  on  in  our  democra t ic  e ra  was to  be  an  

adv isor  to  the  Theme Commi t tee ,  so r ry,  the  Por t fo l io  

Commi t tee  on  Hea l th  in  Par l iamen t .   I t  was Cha i red  a t  tha t  

po in t  by  Dr  Tshaba la la -Msimang and the  Cha i r  may we l l  

reca l l  the  Sera f ina  2  i nc ident  ear ly  on ,  where  the  then  

Min is te r  o f  Hea l th  Dr  Nkosazana D lamin i -Zuma asked  

Mbongen i  Ngema to  produce the  Sera f ina  2  as  an  A IDS 

awareness too l  and tha t  was done  a t  cons iderab le  cost  to  

the  Viscus and i t  was done apparent ly,  o r  a t  leas t  there  20 

were  quest ions about  the  i r regu lar i t y  on  the  tender  p rocess  

there .  

I  on ly  ment ioned th is ,  because i t  i s  an  inc ident  -  the  

Hea l th  Commi t tee  then summoned the  Min i s te r,  p lease to  

come and exp la in  why she had  done so .  So tha t  was 
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exp la in  i t  and to  cer ta in  ex ten t  to  jus t i f y.   In  the  end,  the  

summons was w i thdrawn fo r  reasons tha t  I  do  no t  know but  

I  wou ld  guess tha t  i t  cou ld  be  fa i r l y  sa id  tha t  the  f i rs t  

Par l iament  exerc ised i t s  overs igh t  ro le  v igorous ly,  in  the 

t rue  sp i r i t  in  wh ich  Sect ion  55 .2  had been adopted.   

 Th ings went  a  b i t  qu ie t  a f te r  2009,  a f te r  1999  

pardon me,  a f te r  1999 a f te r  the  f i rs t  Par l iament ,  there  was  

qu i te  a  rev i va l  in  2008/2009 under  the  pres idency o f  

P res ident  Mot lan the  Par l iament  c rep t  back in  . . . [ ind is t inc t  

–  word  cu t  o f f ]  f rom the  t ime o f  Mr  Zuma’s  descendance to  10 

the  pres idency.   I  th ink  there  have been very  few.   In  th is  

respect ,  the  overs igh t  ro le  –  very  few peop le  who  wou ld  

quest ion  the  b road ana lyses tha t  I  have g iven.   Second ly  

. . . [ in te rvenes]   

CHAIRPERSON:    Hang on jus t  one second Pro f  Corder.   I  

m igh t  have missed th is .  

PROF CORDER:    Yes?  

CHAIRPERSON:    I  heard  c lear ly  tha t  you made the  po in t  

tha t  dur ing  the  te rm o f  the  f i rs t  democra t ic  Par l iament  

there  was v igo rous per fo rmance by  Par l iament  o f  i t s  ro le ,  20 

overs igh t  ro le .  

 That ,  o f  course ,  wou ld  have been f rom 1994 to  

1999.   I  thought  you were  go ing  to  ta lk  about  the  Second 

Par l iament  bu t  I  seem to  have unders tood you to  j ump to  

2007 and so  on .    
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 D id  I  hear  i t  cor rec t l y?   Were  you  suggest ing  tha t  

un t i l  a round 2007,  Par l iament  had per fo rmed i t s  overs igh t  

ro le  v igorous ly?  

PROF CORDER:    Cha i r,  I  apo log ise  fo r  tha t ,  fo r  the  

confus ion  I  have crea ted.   I  wou ld  argue tha t  in  –  i n  fac t ,  

Par l iament  c rep t  back ins ide  i t s  show f rom about  2000  

onwards du r ing  the  f i rs t  and incomple te  second te rms as  

pres ident  o f  P res ident  Mbek i .  

 That  i t  found i t s  vo i ce  aga in  dur ing  the  pres idency  

o f  P res ident  Mot lan the  but  then i t  went  qu ie t  aga in  f rom 10 

Pres ident  Zuma’s  access ion  to  power  onwards.   And I  th ink  

tha t  the  way tha t  I  have exp la ined i t  to  myse l f  and heard  

o thers  exp la in  i t  re la tes  to  the  po in t  tha t  has been made by  

bo th  Pro f  Ca l land  and Mr  Na idoo and o thers .  

 I t  comes back  to  the  e lec to ra te  sys tem,  the  

predominance o f  one major i t y  pa r ty  th roughout  the  l i fe  of  

democra t ic  const i tu t iona l  South  A f r i ca  and i t  goes  to  the  

po l i t i ca l  cu l tu re  wh ich  has dominated w i th in  –  I  wou ld . . .  

 I  do  no t  know,  I  am not  a  par ty  po l i t i c ian  Cha i r  bu t  

I  wou ld  say in  bo th  o f  the  major i t y  par t y  and f rank ly  20 

perhaps some o f  the  oppos i t ion  par t ies  as  we l l .   So  I  am 

not  on l y  par t y  in  one d i rec t ion  bu t  tha t  i s  specu la t ion .    

 And i t  seems to  me and to  come back to  answer  

the  quest ion  tha t  Mr  Freund asked me:   Why is  i t  re levant  

now aga in  20-years  on  to  have those two s ta tu tes  a t  leas t  
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o r  someth ing  l i ke  i t  –  l i ke  them? 

 And I  th ink  you cou ld ,  th rough a  process o f  

research  and negot ia t ion  w i th  Par l iament ,  d ra f t  s ta tu tes  

wh ich  encourage  members  o f  Par l iament  to  fu l f i l  the i r  

const i tu t iona l  du t ies ,  to  fu l f i l  the  du t ies  imposed on them 

by the i r  oa ths  o f  o f f i ce .  

 And to  exerc i se  the  k ind  o f  overs igh t  ro le  by  the  

leg is la tu re ,  wh ich  inc identa l l y  i s  c rea ted by  a lmost  every  

leg is la tu re  in  o ther  const i tu t ions  in  the  wor ld .  

 I  d id  a  qu ick  survey aga in  in  the  prev ious week or  10 

so  Cha i r.   There  is  a lmost  no  const i tu t ion  wh ich  does not  

requ i re  the  leg is la tu re  to  ove rsee and to  ho ld  accountab le  

the  Execut ive .  

 And i t  i s  –  so  and I  wou ld  jus t  add one more  th ing  

Cha i r.   That  i f  the  Par l iament  as  one o f  the  advan tages o f  

government  does  not  c rea te  i t s  ass igned const i tu t iona l  ro le  

acco rd ing  to  the  Const i tu t ion ,  then there  is  a  vacuum and  

another  body o f  government  has to  s tep  in to  the  breach.    

 And I  wou ld  argue,  and I  am work ing  on  th is ,  tha t  

in  the  las t  n ine  to  ten  years  in  par t i cu la r  the  cour ts  and led  20 

by  the  Const i tu t iona l  Cour t  had been p laced in  some ways 

unfa i r l y  in  the  f i r i ng  l ine ,  po l i t i ca l l y  and in  pub l i c  d iscourse  

because Par l iament  fa i led .  

 So fo r  me the  fa i lu re  o f  Par l iament  i s  shown by the  

ex ten t  to  wh ich  po l i t i ca l ,  b road ly  po l i t i ca l  quest ions,  no t  
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necessar i l y  par ty  po l i t i ca l  quest ions bu t  b road ly  po l i t i ca l  

and const i tu t iona l  quest ions have been th rown  to the 

jud ic ia ry.  

 And the  jud i c ia ry,  in  my own v iew,  has s tepped up  

to  the  p la te  magn i f i cen t ly  bu t  the re  is  a  danger  because 

the  jud ic ia ry  i s  exposed to  par t y  po l i t i ca l  a t tack  and the  -  

tha t  leads to  –  and i t  may lead and i t  somet imes does,  to  

an  inc l ina t ion  on  beha l f  o f  the  Execut ive  to  want  to  

undermine the  jud ic ia ry.  

 I  w i l l  s top  a t  tha t  po in t  –  on  tha t  po in t  because I  do  10 

not  want  to  go  on to  a  long d iscuss ion  about  law un less  the  

Cha i r  wants  me to  or  un less  Mr  Freund wants  me to .  

 But  I  th ink  i t  i s  a  d i rec t  consequence o f  the  fa i lu re  

o f  Par l iament  to  do  i t s  job  o f  overs igh t  and tha t  in  tu rn ,  as  

my co l leagues,  Ca l land and Mr  Na idoo have exp la ined,  

re la tes  to  the  e lec to ra te  sys tem,  the  par ty  wh ip  po l i t i ca l  

cu l tu re .  

 So whatever  leg is la t ion  we have,  w i l l  have to  

address to  some exten t  w i thout  undermin ing  the  par t y  

wh ip ,  w i l l  have  to  address the  po l i t i ca l  cu l tu re  and  20 

persuade MP’s  o f  every  po l i t i ca l  par t y  to  do  the i r  –  to  do  

what  i s  requ i red  o f  them under  the  Const i tu t ion .  

 Perhaps I  shou ld  s top  here .   I  have been go ing  on  

too  long a l ready.  

ADV FREUND SC:    P ro f  Corder,  you cor rec t l y  d raw 
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a t ten t ion  to  the  th ree  arms,  the  l eg is la tu re ,  the  execut ive  

and the  jud ic ia ry  and you touched on the  imp l ica t ion  fo r  

the  jud ic ia ry  when the  leg is la tu re  fa i l s  to  do  what  i t  shou ld  

do .    

 But  I  do  no t  know whether  you heard  the  ev idence  

or  saw repor ts  on  the  ev idence o f  the  very  f i rs t  w i t ness to  

tes t i f y  in  th is  s t ream o f  ev idence Mr  Themba God i .    

 He had a  s l igh t ly  d i f fe ren t  v iew on the  roo t  o f  the  

prob lem.   H is  v iew wou ld  focus on  the  repor t s  rece ived by  

SCOPA f rom the  Aud i to r -Genera l ,  the  repor ts  i ssued by  10 

SCOPA endorsed by  the  Nat iona l  Assembly.  

 H is  v iew was tha t  the  fundamenta l  p rob lem is  a  

fa i lu re  o f  the  Execut ive  to  respond appropr ia te ly  to  the 

repor ts  and recommendat ions o f  the  leg i s la tu re .    

 Now I  wonder  i f  you  wou ld  l i ke  to  comment  on  tha t  

because I  th ink  i t  connects  w i th  th is  i ssue tha t  you have 

touched on a l ready but  wh ich  we are  go ing  to  need  to  dea l  

w i th  in  fu r ther  de ta i l  on  the  issue o f  the  mandatory  fea ture  

o f  accountab i l i t y  o f  the  Execut ive  to  the  leg is la tu re .  

PROF CORDER:    Thank you Mr  Freund.   There  are  severa l  20 

quest ions in  tha t  one quest ion .   F i rs t l y,  I  am a f ra id  tha t  I  –  

on ly  read the  repor ts  o f  Mr  God i ’s  ev idence but  i t  i s  

s ign i f i can t .    

 He cha i rs  SCOPA and SCOPA is  the  on ly  

Par l iamentary  commi t tee  wh ich  has a  cha i r  who  is  no t  
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d rawn f rom the  major i t y  par ty.  

 Now one o f  the  recommendat ions or  a t  leas t  

suggest ions I  make in  my  a f f idav i t  and perhaps I  can f ind  

i t .   I t  i s  in  paragraph 9  onwards on  page 279.    

 One o f  the  recommendat ions I  make there  is  tha t  i t  

i s  per fec t l y  poss ib le  fo r  Par l iament  to  d is t r ibu te  the  

cha i r ing  ro le  o f  the  many por t f o l io  and jo in t  s tand ing  

commi t tees among d i f fe ren t  po l i t i ca l  par t ies .  

 Frank ly,  the  ro le  o f  a  cha i r  shou ld  be  a  neut ra l  

a rb i t ra to r  and manager  o f  the  proceed ings o f  a  commi t tee  10 

and the  –  i t  i s  ak in  to  the  ro le  o f  the  Speaker  in  Par l iament  

in  the  Nat iona l  Assembly.    

 And i t  –  I  wou ld  propose,  as  I  have,  tha t  tha t  i s  

one re fo rm tha t  m ight  come wi th in  the  ru les  o f  Par l iament .   

That  does not  requ i re  leg i s la t ion .   I t  occu rs  to  me too  tha t  

the  no t ion  o f  ro ta t ing  cha i rpe rsonsh ip  o f  commi t tees cou ld  

be  adopted in  Par l iament .  

 Par l iament  s i t s  fo r  f i ve  years .   A te rm o f  

Par l iament  i s  f i ve  years .   And i t  cou ld  be  eve ry  18-months  

or  so  the  cha i rpersonsh ip  o f  a  commi t tee  ro ta tes .  20 

 Now the  cr i t i ca l  –  the  nub o f  the  quest ion  tha t  you  

asked me is  to  pu t  to  me the  argument  o f  Mr  God i  tha t  

SCOPA d id  i t s  work ,  tha t  i t  asked the  Execut ive  to  exp la in ,  

to  jus t i f y  and perhaps even to  amend f rom t ime to  t ime and  

tha t  the  response  came to  none f rom the  Execut ive .  
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 I t  seems to  me tha t  the  answer  to  tha t  l ies  in . . .   I t  

seems to  me tha t  one cou ld  exp lore  s ta tu to ry  mean ings to  

bo ls te r  the  ob l iga t ion  under  Sect i on  52  in  the  Const i tu t ion  

in  a  sense to  fo rce  the  Execut ive  to  do  such,  exp la in  

jus t i f i ca t ion  and where  appropr ia te  amend ing.  

 But  there  i s  a  non- law and po l i t i ca l  exp lanat ion  fo r  

the  fa i lu re  by  the  Execut ive  and tha t  cou ld  be ,  and I  do  no t  

know,  so  I  am specu la t ing  here .   

 That  the  vast  ma jor i t y  o f  op in ion  among members  

o f  Par l iament  o f  the  dominant  par ty  o r  le t  us  say the  10 

po l i t i ca l  cu l tu re  wh ich  has recent ly  been descr ibed in  an  

op in ion  p iece by  the  Deputy  Secre tary-Genera l  o f  the  ANC 

of  democra t ic  cen t ra l i sm.  

 Led to  those members  o f  Par l iament  who w ished  

fo r  a  de l i very  o f  accountab i l i t y.   Led to  them be ing  

hand icapped in  push ing  fo r  tha t  k ind  o f  response f rom the  

Execut ive .   I  do  no t  know.   I  am no t  ins ide  the  caucus.  

 But  f rom outs ide ,  i t  seems to  me tha t  tha t  i s  the  –  

and f rom o ther  w i tnesses o f  wh ich  I  have read repor ts ,  tha t  

i s  the  k ind  o f  a tmosphere  tha t  m ight  have preva i led  w i th in  20 

the  caucus o f  the  major i t y  pa r ty.  

ADV FREUND SC:    Now Pro f  Corder,  we c lear l y  do  no t  

have t ime to  dea l  in  de ta i l  your  p roposed Accountab i l i t y  

S tandards Act  bu t  you dea l  w i th  tha t  a t  pages 281 th rough 

to  290 o f  your  a f f idav i t .  
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 And perhaps you  cou ld  jus t  t ry  to  h igh l igh t  fo r  the  

Cha i r,  as  i t  were ,  the  main  two or  th ree  po in ts ,  i f  i t  comes 

to  tha t ,  wh ich  you th ink  you have not  as  ye t  made but  tha t  

you fee l  shou ld  be  drawn out  to  emphas ise  the  po in ts  you  

are  t ry ing  to  make there .  

PROF CORDER:    Thank you.   So the  de ta i l  there  re fers  to  

–  prescr ibed min imums and accountab i l i t y  o f  admin is t ra t i ve  

accountab i l i t y  and tha t  cou ld  be  expanded to  execut ive  

accountab i l i t y.    

 That  i s  one area  wh ich  wou ld  need a t ten t ion .   I  10 

th ink  the  second area tha t  m ight  s t i l l  need a t ten t ion  

. . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry.  

PROF CORDER:    Sor ry  Cha i r.  

CHAIRPERSON:    I  m issed tha t  f i rs t  po in t .   Wou ld  you 

p lease jus t  repea t  i t?  

PROF CORDER:    Yes,  cer ta in ly  Cha i r.   There  is  a  

re ference on. . .   Sor ry,  Cha i r.   I  jus t  saw i t  a  moment  ago.   

On page. . .   Pardon me.   Page 283 o f  the  bund le  to  

p rescr ibed min imum standards o f  admin is t ra t i ve  20 

accountab i l i t y.  

 In  o ther  words,  say ing  to  the  pub l i c  se rv i ce  and  

pub l i c  se rvants  t ha t  th is  i s  what  we expect  o f  you  in  o rder  

to  he lp  ho ld  the  Execut ive  accountab le  to  s tandards and  

s im i la r  s tandards  cou ld  be  p resc r ibed fo r  the  Execut ive  as  
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we l l .  

 Bu t  the  po in t  tha t  I  was about  to  make a l so  as  an  

add i t iona l  po in t  i s  tha t  enormous members  o f  bod ies  must  

repor t  to  Par l iament .   Th is  i s  the  pa t te rn  a l l  over  the  wor ld .   

Admin is t ra t i ve  and execut ive  bod ies  must  repor t  to  the  

supreme leg i s la tu re .    

 Par l iament . . .   What  we proposed  20-years  ago is  

tha t  Par l iament  shou ld  deve lop  soph is t i ca ted  and a  nuance 

sys tem o f  recep tac le  por t ,  t rack ing  o f  repor t s  because  

typ ica l l y  the  repor ts  a re  d i rec ted  to  por t fo l io  commi t tees  10 

fo r  cons idera t ion .  

 And then keep ing  t rack  o f  what  happens  

subsequent ly.   So i t  i s  a  mat te r  o f  I  suppose aud i ts  and  

record  keep ing .    

 And we propose par t  o f  the  Accountab i l i t y  

S tandards Act  tha t  a  cent ra l  repor t ing  o f f i ce  be  es tab l i shed 

in  Par l iament  fo r  the  rece ip t  and the  pack ing  o f  repor t s  to  

make sure  tha t  the  por t fo l io  commi t tees d id  no t  jus t  look  a t  

the  repor t  o r  even less  than tha t ,  rece ived the  repor t  and 

not  engage w i th  i t  in  any o the r  way.  20 

 So we wou ld  p ropose a  type o f  f inanc ia l  ove rs igh t  

as  a  compl iment  to  the  PFMA and the  Pub l i c  F inance  

Management  Act  bu t  more  f rom the  PFMA.    

 And tha t  m ight  no t  be  necessary  a t  th is  po in t ,  

g iven the  fac t  tha t  the  PFMA,  the  Pub l ic  F inance 
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Management  Act ,  has been in  p lace  fo r  so  long and 

perhaps i t  i s  work ing  we l l  bu t  w i th  tha t  –  w i th  par t  o f  what  

we p ropose.  

 One more  po in t  and I  am re fer r ing  now to  page 286  

o f  the  bund le  Cha i r  and fo rg i ve  me i f  I  am go ing  too  qu ick l y  

bu t  we propose and th is  has been ach ieved to  some exten t  

bu t  I  be l ieve  no t  as  su f f i c ien t ly  we l l  ye t .    

 That  the  ex i s t ing  par l iamentary  research  capac i ty  

to  ass is t  po r t fo l io  commi t tees in  the i r  accountab i l i t y  and 

overs igh t  funct ion  ought  to  be  expanded.   I  am a f ra id  we 10 

used the  word  beef ing  up  in  those days.    

 And we a l so  p ropose a  spec i f i c  s tand ing  commi t tee  

in  regard  to  the  Aud i to r -Genera l  and tha t  has,  as  we know,  

been es tab l i shed.    

 So I  th ink ,  I  have  to  say,  because I  have not  sa id  i t  

express ly  tha t  Par l iament  has  to  some exten t  done,  

whethe r  i t  i s  in  response to  these  recommendat ions or  no t ,  

has made changes.  

 I  do  no t  know whether  Mr  Freund wants  me or  l i ke  

me or  Cha i r  you wou ld  l i ke  me to  ta lk  to  the  spec i f i c  20 

es tab l i shment  o f  a  por t fo l io  commi t tee  or  a  s tand ing  

commi t tee  to  dea l  w i th  the  Chapte r  9  Ins t i tu t ions  and o ther  

const i tu t iona l  ins t i tu t ions .  

 But  tha t  was very  much par t  o f  our  p roposa l  a t  tha t  

po in t  because the  Chapter  9  Ins t i tu t ions  wh ich ,  I  w i l l  j us t  
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make th is  po in t  Cha i r,  were  fo resee ing  the  necess i ty  o f  a  

Chapte r  9  Ins t i tu t ions ,  were  fo resee ing  a l ready in  our  work  

a t  the  Techn ica l  Commi t tee  fo r  Fundamenta l  Human Rights  

in  Kempton Park  in  1993 because the  Human Rights 

Commiss ion  and the  Pub l ic  Pro tec tor ’s  o f f i ce  were  

es tab l i shed f rom the  27 t h  o f  Apr i l  1994.    

 We had a  mass ive  democra t ic  de f i c i t  a t  the  end o f  

apar the id  and  we recogn ised and the  mul t i -par ty  

negot ia t ing  process recogn ised  tha t  we needed o the r  

bod ies  in  add i t ion  to  Par l iament  to  bo ls te r  the  ach ievement  10 

or  to  fac i l i ta te the  ach ievement  o f  our  cons t i tu t iona l  

democra t ic  va lues.  

 And i t  i s  in  te rms  o f  the  re la t ionsh ip  be tween those  

const i tu t iona l  ins t i tu t ions  and Par l i ament  to  render  a  repor t  

tha t  we fe l t  some k ind  o f  spec i f i c  s tand ing  commi t tee  ought  

to  be  proposed.  

 So those were  the  k ind  o f  i ssues tha t  we  

env isaged tha t  s tage wou ld  need  to  be  conta ined  in  the 

Accountab i l i t y  S tandards Act .  

 What  wou ld  have to  be  done i f  such an ac t  i s  20 

contempla ted  today in  2021,  wou ld  be  a  de ta i led  order  o f  

what  Par l iament  has done so  fa r  in  the  coup le  o f  decades  

and to  ident i f y  the  gaps.  

 And I  wou ld  suggest  tha t  Par l iamenta r ian  shou ld  

be  ab le  to  make the i r  inputs  in  th i s  regard  in  o rder  to  take  
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the i r  ove rs igh t  ro le  ser ious ly.   I  w i l l  s top  a t  tha t  po in t  

Cha i r.  

ADV FREUND SC:    Thank you p ro fessor.   P ro fessor,  you 

have run  a  l i t t le  ahead o f  where  I  in tended to  be  bu t  s ince  

you had le t  us  focus on  what  you are  dea l ing  w i th  and tha t  

i s  the  quest ion  o f  the  ins t i tu t ions .  

 And I  wou ld  have I  m ind,  no t  on ly  the  Aud i to r -

Genera l  bu t  in  par t i cu la r  the  Pub l ic  Pro tec to r,  amongst  

o thers .    

 And a  number  o f  peop le ,  a  number  o f  po l i t i c ians  10 

have expressed the  v iew to  me and I  th ink  some o f  them 

have tes t i f ied  be fore  the  Commiss ion  tha t  i t  i s  rea l l y  no t  

the  job  o f  Par l iament  to  invest iga te  a l legat ions o f  

ma l feasances.   That  i s  fo r  the  Chapter  9  Ins t i tu t ion .  

 And as  the  Chapter  9  Ins t i tu t ion  has done the i r  

job ,  i t  i s  rea l l y  no t  fo r  Par l iament  to  do  anyth ing  about  i t .    

 Now what  we ta lked to  here  in  the  repor t  i s  as  i t  

were  a  par tnersh ip ,  a  re la t ionsh ip  be tween the  Chapter  9  

Ins t i tu t ion  and Par l iament ,  each hav ing  the i r  respect ive  

ro les  bu t  nonethe less  be ing  mutua l l y  re in fo rc ing  and you  20 

are  propos ing  in  your  p roposed leg is la t ion  tha t  th is  sor t  o f  

be  c la r i f ied  and def ined.  

 We can perhaps jus t  ta lk  to  tha t  and cor rec t  me i f  I  

have put  i t  incor rec t l y.  

PROF CORDER:    Cha i r,  thank  you.   That  i s  exact l y  
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cor rec t .   So to  ensure  accountab i l i t y  and because the  

Chapte r  9  Ins t i tu t ions  l i ke  any o ther  ins t i tu t ion  under  the  

ru le  o f  law and our  const i tu t iona l  democracy need  to  be  

ab le  to  account  fo r  the i r  ac t i v i t ies .    So and . . . [ in te rvenes]   

ADV FREUND SC:    To  whom d id  they account?  

PROF CORDER:    They account  to  Par l iament .   So they 

repor t  to  Par l iament  annua l ly,  a t  leas t ,  they  ought  to .   They  

get  the i r  budget  th rough Par l iamen t .  

 And i f  a  Pub l ic  Pro tec to r  o r  members  o f  the  Human 

Rights  Commiss ion  or  the  Commiss ion  on  Gender  Equa l i t y  10 

a lso  on  a l l  o f  the  Chapte r  9  Ins t i tu t ions ,  i f  a  member  needs 

to  be  appo in ted ,  Par l iament  does tha t  work .  

 So i t  i s  qu i te  co r rec t .   They were  see ing  in  the i r  

concept ion  in  1993 as  be ing  compl imentary,  work ing  

together  w i th  Par l iament  wh i le  re ta in ing  an  independent  

ro le .  

 And tha t  i s  why  we proposed the  accountab i l i t y  

and independence.   And you w i l l  no te  we d id  no t  re fe r  to  

the  Chapter  9  Ins t i tu t ions  and the  counter  o f  tha t  chapter  

i s  s ta te  ins t i tu t ions  ass is t ing  cons t i tu t iona l  democracy.  20 

 We re fer red  to  const i tu t iona l  ins t i tu t ions  because  

there  are  some s im i la r  bod ies  wh ich  are  no t  inc luded in  the  

l i s t  o f  Chapter  9  Ins t i tu t ions  wh ich  p lay  impor tan t  ro les  to  

he lp  in  the  const i tu t iona l  –  the  rea l i sa t ion  o f  the 

const i tu t iona l  d ream,  so  to  speak.  
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 And so  a  s t rong and respect fu l  work ing  

re la t ionsh ip  be tween those bod ies  we saw and I  wou ld  

argue is  par t  o f  the  const i tu t iona l  des ign  even today.  

ADV FREUND SC:    So  le t  me take you to  a  spec i f i c  

example  because  we have heard  spec i f i c  ev idence and you  

may have heard  ev idence but  there  has been spec i f i c  

ev idence in  th is  work  s t ream on the  prob lems a t  PRASA.  

 And the re  has been spec i f i c  ev idence on the  one  

hand o f  rea l  concern  and exp ressed by  the  Aud i to r -

Genera l ’s  o f f i ce  about  se r ious  and rap id ly  worsen ing  10 

i r regu lar  expend i tu re .  

 In  re la t ion  to  the  same ent i t y,  there  have been  

ev idence about  the  repor t  by  the  Pub l ic  Pro tec tor  dera i led  

wh ich  focussed on a l leged cor rup t ion  and mal feasance and 

procurement  i ssues.  

 There  is  no  quest ion  tha t  tha t  mater ia l  found i t s  

way before  the  re levant  po r t fo l io  commi t tee  bu t  the  

prob lem seems to  be  what  to  do  w i th  tha t .    

 What  does one expect  o f  the  por t fo l io  commi t tee  

and what  does one expect  o f  Par l iament  and how does one 20 

use tha t  in  o rde r  to  b r i ng  about  the  necessary  

improvements  because I  th ink  i t  i s  a  mat te r  o f  pub l i c  

no tor ie ty  and i t  i s  common cause tha t  the  prob lems a t  

PRASA have not  as  ye t  been reso lved.  

 So perhaps you can take  tha t  jus t  as  a  case s tudy  
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to  i l l us t ra te  the  propos i t ions  tha t  you wou ld  advance in  

re la t ion  to  the  proper  pos i t ion ,  the  proper  funct ion  o f  the  

Chapte r  9  Ins t i tu t ions  and o f  Par l iament  p r inc ip le  th rough a  

por t fo l io  commi t tee .  

PROF CORDER:    Thank you,  Mr  Freund.   I  a t tended 

Sect ion  181 o f  the  Const i tu t ion  wh ich  is  the  f i rs t  sec t ion  

under  Chapter  9 .  

 The Chapter  9  Ins t i tu t ions  is  a  l i s t  o f  tha t .   The  

Pub l ic  Pro tec tor  o f  the  Human Rights  Commiss ion ,  the  

commiss ion  fo r  the  promot ion  o f  p ro tec t ion  o f  r igh ts ,  10 

cu l tu ra l ,  re l ig ious and invested  communi t ies .   They are  

seek ing  prov is ion  fo r  gender  equa l i t y,  the  AG,  and the  

Aud i to r -Genera l  and the  E lec tora l  Commiss ion ,  the  IEC.  

 You w i l l  no te  what  used  to  be  ca l led  the  

Independent  Broadcasters  Author i t y,  now ICASA,  i s  no t  

there .   Now and those passed on.   Ne i ther  nor  a re  any o f  

the  –  nor  i s  any o f  the  s ta te-owned ent i t ies .   Eskom is  no t  

there .   PRASA is  no t  there .  

 So the  Const i tu t ion  makes a  d i s t inc t ion  be tween  

bod ies  wh ich  are ,  le t  u  say,  there  work  re la ted  to  the  20 

ach ievement  o f  the  va lues o f  the  Const i tu t ion  on  the  one 

hand and o ther  bod ies .  

 Now there  may be –  I  wou ld  a rgue and I  have 

argued ora l l y,  no t  in  wr i t ing  –  tha t  a  body l i ke  ICASA g iven 

the  impor tance o f  the  med ium through wh ich  I  am g iv ing  
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ev idence and we  are  ho ld ing  th is  hear ing  today,  g iven the  

impor tance o f  the  e lec t ron ic  and o ther  med ia .  

 A body l i ke  ICASA is  c lose r  and i t  i s  a  regu la to ry  

body ra ther  than  an execut ive  a l though tha t  makes –  i t  

takes execut ive  and admin i s t ra t i ve  dec is ions.   A body l i ke  

ICASA is  c loser  to  a  Chapte r  9  Ins t i tu t ion  than is  PRASA or  

ESKOM or  as  s ta te  wou ld  seem.  

 There  maybe there  w i l l  be  –  and ICASA is  an  

example ,  there  may be o thers  wh ich  to  a  ce r ta in  ex ten t  

s tand c loser  to  t he  Chapte r  9  Ins t i tu t ions  and the re fore  i f  10 

there  were  to  a  se tup  s tand ing  commi t tee ,  a  jo in t  s tand ing  

commi t tee  on  Chapter  9  Ins t i tu t ions ,  maybe ICASA cou ld  

go  tha t  way ra ther  than repor t  to  the  Communica t ions  

Por t fo l io  wh ich  I  assume i t  does a t  the  moment  in  

Par l iament .  

 But  i t  seems to  me appropr ia te  tha t  PRASA shou ld  

no t  repor t  to  the  Transpor t  Commi t tee  in  Par l iament .   

Perhaps Eskom shou ld  repor t  to  the  Energy Commi t tee  in  

Par l iament  o r  to  whomever  i t  does and to  the  Min is te r  o f  

Pub l ic  Ente rpr i ses .    20 

 Sor ry,  the  Pub l ic  Enterpr ises  Commi t tee ,  no t  the  

Energy Commi t tee .   Maybe i t  w i l l  be  be t te r  repor t ing  to  the 

Energy Commi t tee ,  the  Mines and Energy Commi t tees.    

 But  I  th ink  tha t  hav ing  –  le t  us  say the  d i f f i cu l t ies  

tha t  we have seen and wh ich  have been accounted before  
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th is  Commiss ion  in  re la t ion  to  many o f  the  s ta te-owned  

enterpr i ses .  

 I f  the  Par l iamentary  Por t fo l io  Commi t tee  has had  

the  f i rs t  oppor tun i ty  appropr ia te l y  to  engage w i th  and seek  

accountab i l i t y  f rom the  board ,  the  board  o f  those  SOE’s  

and has fa i led  to  fo l low up o r  has fa i led  to  ho ld  them 

account  –  to  account ,  then i t  may  we l l  be  fo r  a  Chapter  9  

Ins t i tu t ion  to  take  i t  on .  

 But  I  wou ld  a rgue the  f i rs t  ob l iga t ion  under  the  

Const i tu t ion  res ts  w i th  Par l iament  and i t s  por t fo l io  10 

commi t tees.  

ADV FREUND SC:    A l r igh t .   Thank you.   Can I  now take 

you . . . [ in te rvenes ]   

CHAIRPERSON:    Can I  . . . [ in te rvenes]   

ADV FREUND SC:    Yes,  Cha i r.  

CHAIRPERSON:    . . . fo l low up on tha t  Mr  Freund be fore  you  

proceed.   P ro f  Corder,  the  po in t  you make about  Chapter  9 

Ins t i tu t ions  fo l low ing up o r  tak ing  up  issues tha t  p r imar i l y  

you be l ieve  Par l iament  shou ld  tack le .    

 Ra ises a  mat te r  tha t  c rossed  my mind when 20 

Mr  Lawson was g iv ing  ev idence  ear l ie r  on .   So I  am 

th ink ing  a loud.   Th is  i s  no t  someth ing  I  have had  t ime to 

th ink  about  bu t  I  no ted  the  one  commi t tee  wh ich  is  no t  

cha i red  by  . . . [ ind is t inc t  –  word  cu t  o f f ]  namely  SCOPA 

seems genera l l y  to  be  taken as  hav ing  done qu i te  we l l  in  
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te rms o f  t ry ing  to  -  in  te rms o f  i t s  per fo rmance  o f  i t s  

overs igh t  funct ion  and ho ld ing  the  execut ive  accountab le .    

So one has tha t  po in t  and a l though I  have heard  

some ev idence to  the  e f fec t  tha t  we l l ,  there  are  o ther  

par l iamentary  po r t fo l io  commi t tees  tha t  have a  fa i r  amount  

o f  the i r  job  in  te rms o f  overs igh t  tha t  wou ld  be  cha i red  by  

Cha i rpersons who come f rom the  major i t y  pa r ty,  SCOPA 

seems to  s tand out  as  a  commi t tee  tha t  seems to  have  

done qu i te  we l l .  

 So  i f  one looks a t  tha t ,  one asks the  quest ion  is  i t  10 

the  presence on  the  cha i r  o f  the  commi t tee  o f  somebody  

who does not  come f rom the  majo r i t y  par ty  tha t  makes the  

d i f fe rence in  the  contex t  o f  –  in  SCOPA or  i s  i t  the  

persona l i t y  o f  the  Cha i rperson or  i s  i t  a  combina t ion  o f  

bo th?   Probab ly  a  combinat ion  o f  bo th .   So one looks a t  

tha t .  

 And then one looks a t  the  pos i t ion  tha t  where ,  fo r  

example ,  a  commi t tee  has dec ided to  conduct  an  inqu i ry  

such as  the  inqu i ry  tha t  we had in to  Eskom and so  on  in  

par l iament  by  the  Pub l ic  Ente rpr i ses  commi t tee  where  the  20 

ev idence leader  was Mr  Vanara .   Now I  unders tand  tha t  Mr  

Vanara  was not  a  member  o f  pa r l iament ,  I  do  no t  know 

whethe r  he  was  never the less  f rom wi th in  the  s ta f f  o f  

par l iament  o r  whether  he  was f rom outs ide  bu t  i t  seems to 

me tha t  i f  you  br ing  in  somebody  to  lead ev idence in  the  
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contex t  o f  such an inqu i ry  who m ight  no t  be  a  member  o f  

par l iament  and m ight  no t  be  a  member  o f  the  majo r i t y  par ty  

o r  m ight  no t  be  a  member  o f  any po l i t ica l  par ty  

rep resenta t i ve  in  par l iament ,  i t  may we l l  be  tha t  tha t  

person might  ask  a l l  the  r igh t  quest ions tha t  maybe even  

some o f  the  members  o f  the  major i t y  par ty  m ight  have  

w ished to  ask  bu t  m ight  fear  tha t  ask ing  those quest ions 

m ight  be  career - l im i t ing .   So those are  two ins tances  where  

there  m ight  be  a  ro le  to  be  p layed  by  somebody who is  no t  

f rom the  majo r i t y  par ty  o r  who is  no t  a  member  o f  10 

par l iament  a t  a l l .    

So  the  quest ion  tha t  I  want  to  ask  is  whether  there  

m ight  be  room for  hav ing  somebody who comes  in to  a  

commi t tee  when i t  appears  tha t  the  par t i cu la r  commi t tee  

has no t  per fo rmed i t s  funct ion  proper ly  in  regard  to  a  

mat te r  tha t  i s  rea l l y  o f  ser ious pub l i c  in te res t  who cou ld  

then ask  a l l  k inds  o f  quest ions to  the  execut ive  tha t  maybe 

the  major i t y  –  members  o f  the  major i t y  par ty  do  no t  fee l  

comfor tab le  to  ask  and maybe  they are  asked by  the  

oppos i t ion  pa r t ies ,  they are  jus t  pu t  by  the  major i t y.   I  do 20 

not  know whether  such a  person cou ld  be  the  Cha i rperson  

but  w i thout  necessar i l y  be ing  a  member  o f  pa r l iament  o r  

cou ld  be  somebody tha t  cou ld  be  brought  in ,  somebody  

cou ld  make a  dec is ion  to  say,  fo r  example ,  on  th is  i ssue o f  

the  proposa l  in  2016 tha t  the  DA made to  say in  the  Pub l i c  
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En terp r ises  commi t tee  le t  us  have an inqu i ry  in to  

a l legat ions tha t  invo lved the  Guptas ,  tha t  was not  agreed 

to  by  the  major i t y  a t  tha t  t ime and then i f  i t  i s  seen tha t  

tha t  commi t tee  seems to  have dropped the  ba l l  o r  the  

major i t y  d id  no t  want  to  do  i t s  job  maybe somebody cou ld  

be  b rought  in  who wou ld  be  ab le  to  ask  the  d i f f i cu l t  

quest ions w i thout  fear  o r  favour  o r  p re jud ice .    

Obv ious l y  what  I  am say ing  is  someth ing  tha t  one  

has not  thought  ou t  c lea r ly  bu t  one  jus t  no tes  tha t  here  i s  a  

commi t tee ,  SCOPA,  wh ich  is  cha i red  by  somebody who is  10 

no t  f rom the  majo r i t y  par t y  and i t  seems to  do  i t s  overs igh t  

funct ion  reasonab ly  we l l  in  c i rcumstances where  there  are  

a  number  o f  por t fo l io  commi t tees cha i red  by  peop le  f rom 

the  majo r i t y  par ty  tha t  m ight  no t  do  so  we l l .   O f  cou rse  

there  m ight  be  o thers  tha t  d id  we l l .  

Do you have some thoughts ,  obv ious l y-  p robab ly  

ten ta t i ve  thoughts  about  tha t  and i t  i s  no t  someth ing  tha t  is  

f la t  ou t  because  not  someth ing  one th inks  about ,  has  

thought  about .  

PROF CORDER:    Thank you,  Cha i r.   I  fac t  I  wou ld  20 

respect fu l l y  agree w i th  your  surmise  ear l ie r  on  tha t  the  fac t  

tha t  the  Cha i rperson is  d rawn not  f rom the  dominant  par ty  

combined w i th  the  persona l i t y  o f  tha t  Cha i r  wou ld  prov ide  

the  answer  because you can get   -  you cou ld  ge t  compl ian t  

non-quest ion ing  peop le  in  every  -  I  wou ld  suggest  in  every  
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po l i t i ca l  pa r ty.   So i t  i s  a  combinat ion  o f  the  two.  

 But  in  my very  cursory  research  in  p repara t ion  fo r  

th is  hear ing ,  Cha i r,  I  no ted  tha t  –  i t  was in  the  Amer i can  

Congress and I  hes i ta te  to  re fe r  to  the  Amer i can  

Const i tu t ion  o r  exper ience g i ven the  recent  past  bu t  there  

is  a  government  accountab i l i t y  o f f i ce  w i th in  congress,  as  I  

unders tand i t .   In  o ther  words,  there  is  capac i ty  wh ich  is  

spec i f i ca l l y  d i rec ted  towards ass i s t ing  par l iament  to  

exerc ise  i t s  accountab i l i t y  du t ies ,  to  fu l f i l  i t s  accountab i l i t y  

du t ies  and th is  wou ld  a  s ta tu tory  body,  I  suppose,  o r  10 

maybe a  body w i th in  par l iament  and I  wou ld  hope  tha t  i t  

wou ld  be  s ta f fed  by  independent  m inded competen t  peop le  

who cou ld  fu l f i l  the  k ind  o f  ro le  tha t  you re fe r red  to  in  

regard  to  the  Pub l ic  Enterpr ises  por t fo l io  commi t tee  and  

the  ev idence leader  and so  on .  

 The UK has a  body w i th in  pa r l iament  ca l led  the  

Nat iona l  Aud i t  Of f i ce .   That  may re la te  more  c lose ly  to  the 

work  in  our  d i spensat ion  o f  the  aud i to r  genera l  bu t  in  

p r inc ip le ,  i f  there  i s  a  Nat iona l  Aud i t  Of f i ce  w i th in  the  UK,  

par l iament  has no  reason why  there  cou ld  no t  be  a  20 

Nat iona l  Accountab i l i t y  Off i ce  w i th in  our  own par l iament  as  

a  prac t ica l  suggest ion .  

 One o f  the  po in t s  tha t  jus t  occurs  to  me,  wh ich  I  

in tended in  my a f f idav i t  wh ich  I  wou ld  jus t  ment ion  a t  th is  

po in t ,  Cha i r,  i s  tha t  I  no ted  tha t  the  Nat iona l  Assembly  
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ru les  requ i re  a  member  o f  par l iament  who i s  no t  ab le  to  

a t tend a  po r t fo l io  commi t tee  meet ing  to  seek leave fo r  the i r  

absence f rom the  Ch ie f  Whip  o f  the  par ty  and i t  seems to  

be  tha t  tha t  i s  odd.   I t  i s  log ica l  f rom one po in t  o f  v iew 

because i f  the  Ch ie f  Whip  knows tha t  MP X is  go ing  be  

miss ing ,  they m ight  want  to  supp lement  the  membersh ip  

w i th  MP Y but  i t  ind ica tes  a  l ocus  o f  power  to  a  cer ta in  

ex ten t  w i th  the  por t fo l io  commi t tee  s t ruc tu re  wh ich  does 

not  l ie  w i th  the  Cha i r  bu t  wh ich  l ies  w i th  the  Ch ie f  Whip  o f  

the  par ty.  10 

CHAIRPERSON :    Okay.   Thank you very  much.   Mr  

Freund?  

MR FREUND SC :    Yes,  thank you ,  Cha i r.   P ro f  Corder,  the  

w i tness to  fo l low you i s  an  exper ienced observe r  o f  

por t fo l io  commi t tees in  the i r  day- to -day ord ina ry  work  and 

she w i l l  ra ise  a  number  o f  very  prac t ica l  p rob lems tha t  

inh ib i t  e f fec t i ve  overs igh t  and i t  seems to  me tha t  a  g reat  

dea l  o f  your  Accountab i l i t y  S tandards Act ,  as  proposed,  i s  

ac tua l l y  addressed a t  t ry ing  to  reso lve  some o f  those  

prob lems so  I  wou ld  l i ke  in  the  few minutes  ava i lab le  to  us  20 

jus t  to  focus on  some sor t  o f  nu ts  and bo l ts  i ssues wh ich 

you propose in  your  Act  shou ld  be  addressed such as  –  

and I  am rea l l y  look ing  f rom page 281 and fo l low ing  o f  your  

a f f idav i t  as  i t  i s  bund led  in  the  Commiss ion ’s  bund l ing  and  

you propose tha t  th is  Accountab i l i t y  S tandards Act :  
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( i i )  I t  wou ld  se t  the  broad f ramework  and 

min imum requ i rements  fo r  accoun tab i l i t y.  

( i i i )  P rov ide  an  author i ta t i ve  and mandato ry  

f ramework  w i th in  wh ich  commi t tee  members  

can per fo rm the i r  ove rs igh t  past .  

And then you go on e lsewhere  to  ta lk  about  the  quest ions  

o f  t im ing ,  when presenta t ions shou ld  be  submi t ted ,  tha t  

there  shou ld  be  s tandards aga ins t  wh ich  accountab i l i t y  can 

be assessed.    

One needs have  s tandards in  o rder  to  measure .   10 

And so  i f  you  cou ld  jus t  ta lk  b r ie f l y  –  obv ious l y  th is  i s  no t  a  

d ra f t  b i l l  and we do not  even have  t ime comprehens ive ly  to  

dea l  w i th  the  issues but  i f  you  cou ld  ge t  the  Cha i r  some 

sense o f  the  f lavour  o f  what  you th ink  cou ld  be  ach ieved by  

an  Accountab i l i t y  S tandards Act  wh ich  a t tempts  to  address 

some o f  the  log i s t i ca l  and prac t i ca l  p rob lems because a t  

the  end o f  the  day we have re la t i ve ly  smal l  number  o f  MPs 

faced w i th  a  la rge  vo lume o f  work  o f  wh ich  they  do  not  

necessar i l y  have  par t i cu la r  exper t i se  and ye t  what  we are  

t ry ing  to  ach ieve  is  e f fec t i ve  ove rs igh t .   So i f  you  cou ld  20 

jus t  ta lk  b r ie f l y  to  some o f  the  sor t  o f  p ragmat ic  leve l  o f  

the  proposa ls  you made wh ich  I  wou ld  assume were  

in fo rmed by  the  observa t ions you  were  mak ing  even then 

about  the  prac t ica l  d i f f i cu l t ies  o f  exerc i s ing  overs igh t .  

PROF CORDER :    Ja ,  thank you fo r  tha t .   I  take  as  my –  
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we l l ,  rea l l y  ex t remes a t  –  in  th ink ing  about  such  

leg is la t ion .   On the  one hand o f  the  spect rum wou ld  be  the  

Promot ion  o f  Access to  In fo rmat ion  Act  wh ich  is  a 

substant ia l  Ac t  go ing  in to  enormous amount  o f  de ta i l ,  runs  

th rough many tens o f  pages.  

 On the  o ther  hand,  the  Promot ion  o f  Admin is t ra t i ve  

Just ice  Act  runs to  less  than ten  pages and I  so  I  wou ld  

th ink  tha t  a  s ta tu te  tha t  somehow tha t  somehow managed  

to  –  I  w i l l  no t  say  s t radd le  the  d iv ide  bu t  be ing  c loser  to  

the  m idd le  o f  spect rum may be bet te r.  In  o ther  words,  no t  10 

so  de ta i led  and prescr ip t i ve  because I  th ink  i t  wou ld  be  

inappropr ia te  to  p rescr ibe  to  par l i ament  too  c lose ly  g iven 

tha t  these are  the  e lec ted  representa t i ves  o f  the  peop le ,  o f  

the  –  ja ,  o f  the  peop le .  

 But  I  wou ld  th ink  tha t  where  one wou ld  have to  s ta r t  

i s  p rec ise ly  w i th  the  ev idence tha t  i s  go ing  to  be  g iven 

next ,  wh ich  I  have not  seen,  bu t  engagement  w i th  

par l iamentar ians,  bo th  cu r ren t ly  and in  the  past  to  f ind  ou t  

f rom them what  a re  the  s tumbl ing  b locks ,  what  makes i t  so  

d i f f i cu l t?   I ,  you  know,  I  am aware  tha t  there  are  –  there  i s  20 

a  who le  group o f  smal l  m inor i t y  par t ies  in  par l iament  and 

they are  en t i t led  to  representa t ion  on  a l l  the  por t fo l io  

commi t tees and i f  you have got  th ree  MPs fo r  your  par ty,  

they have to  make [ ind i s t inc t ]  14 .21  on 20,  30  por t fo l io  

commi t tees,  they  cannot  poss ib l y  do  the i r  work  much as  
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they  ins i s t  on ,  phys i ca l l y  imposs ib le  o r  in te l lec tua l l y  

poss ib le .  

 So there  needs to  be  the  prac t i ca l  in f ras t ruc tu re  

w i th in  par l iament  and I  wou ld  suggest  the  o f f i ce  o f  the  

Speaker  wou ld  be  the  one who wou ld  no t  best  and the  

commi t tee  o f  Ch ie f  Whips  wou ld  he lp  in  ident i f y ing  a lso  

where  the  shor tcomings a re  and then i t  wou ld  be  a  mat te r  

o f  –  e i ther  in  the  ru les  or  inc lud ing  i t  in  the  s ta tu tes  wh ich  

I  have proposed,  the  es tab l i shment  o f  tha t  k ind  o f  

in f ras t ruc tu re  and  o f  course  then one have to  f ind  a  budget  10 

fo r  i t  bu t  my unders tand ing  is  tha t  the  research  capac i ty,  

fo r  example ,  o f  par l iament  has i ncreased qu i te  a  lo t  over  

the  past  20  years  and tha t  i s  a  fa i r l y  good th ing .   I  hope 

tha t  those… 

MR FREUND SC :    Yes,  thank you.   And I  wou ld  l i ke  to  take 

up one par t i cu la r  de ta i l  wh ich  we f ind  a t  the  foo t  o f  page  

286 where  you propose prescr ibed repor t ing  s tandards.   

Now jus t  by  way o f  background,  such ev idence,  as  I  have  

seen and my invest iga t ion  shows,  tha t  there  is  a  p ro fus ion  

o f  mater ia l  tha t  i s  p roduced and  p laced before  por t fo l io  20 

commi t tees very  o f ten  in  the  fo rm o f  PowerPo in t  

p resenta t ions,  ve ry  o f ten  a t  the  e leventh  hour  and ve ry  

o f ten  no t  in  de ta i l  wh ich  enab les ,  as  i t  were ,  exposure  o f  

p rob lemat ic  aspects  bu t  a  so r t  o f  b road overv iew 

genera l i t y.   What  you proposed – we read th is  a t  the  page 
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o f  286 is  tha t  you  say:  

“Accountab i l i t y  in  i t s  s imp les t  fo rm  is  l inked to  o ra l  

and wr i t ten  or  e lec t ron ic  repor ts  bu t  th is  shou ld  

remain  one o f  the  main  condu i ts  fo r  feed ing  

in fo rmat ion  to  par l iament  bu t  i t  i s  obv ious tha t  

absence o f  requ i rements  and gu ide l ines  w i th  wh ich  

wr i t ten  repor ts  must  imp ly  resu l ts  in  ine f fec t i ve  

accountab i l i t y,  repor ts  may conta in  too  much  

in fo rmat ion  overwhe lm ing the  account ing  body w i th  

mass ive  de ta i l  o r  may conta in  too  l i t t le  in fo rmat ion  10 

to  a l low assessment  o f  the  body ’s  per fo rmance. ”  

And you cont inue .   Now maybe w i th  re ference to  tha t  you  

cou ld ,  as  i t  were ,  e labora te  on  the  po in t  tha t  you were  

mak ing  tha t  i f  there  i s  to  be  leg is la t ion ,  i t  needs,  as  i t  

were ,  to  be  an  appropr ia te  leve l ,  i t  needs to  impose some 

type o f  use fu l  r igor  bu t ,  on  the  o ther  hand,  obv ious ly  no t  

be  over l y  p rescr ip t i ve .  

PROF CORDER :    Yes,  I  do  no t  have an enormous  amount  

to  add to  the  sentences f rom tha t  bo t tom o f  page 286 

wh ich  you have read.   There  i s  a  re ference there to ,  I  am 20 

a f ra id ,    a  Commiss ion  o f  Inqu i ry  tha t  was he ld  in  the 

apar the id  days,  1989 i t  repor ted ,  bu t  I  be l ieve  tha t  the  

recommendat ions  made by  the  Brown Commiss ion  

conta ined the  seeds o f  what  wou ld  be  requ i red  here .  

 In  o ther  words,  a  b road brush s t rokes f ramework  fo r  
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repor t ing  wh ich  wou ld  ass i s t  because –  ass is t  the  par tne rs  

o f  s ta te  in  the i r  repor t ing  funct ion  because I  can imag ine  

tha t  i f  I  am a  –  I  wou ld  no t  be  so ,  perhaps a  DG or  the  DG 

says to  somebody in  the  depar tment  p lease p repare  a  

repor t  fo r  par l iament ,  they a re  no t  go ing  to  necessar i l y  

know what  mode l  to  use,  how much to  inc lude,  how l i t t le  to  

inc lude and so  on  and so  on  and  so  on .   So some broad  

out l ine  f ramework  wou ld  be  requ i red ,  tha t  i s  the  nub  o f  tha t  

recommendat ion .  

MR FREUND SC :    A l r igh t .   And f ina l l y,  i f  I  cou ld  you take  10 

you to  page 290.   Th i s  i s ,  as  i t  were ,  towards the  end o f  an  

overv iew on your  sect ion  on  mandatory  accountab i l i t y  and  

you dea l  in  a  ser ies  o f  bu l le t  po in ts  w i th  requ i r i ng  cer ta in  

in fo rmat ion  to  be  produced but  then you cont inue:  

“Wi th  the  suppor t  o f  the  major i t y  o f  the  members  o f  

the  commi t tee  to  pu t  the  m in is te r  to  te rms in  

respect  o f  remedia l  ac t ion  to  sa t is fy  execut ive  

accountab i l i t y,  to  s t ipu la te  appropr ia te ly  u rgent  and  

regu lar  repor t -backs to  the  commi t tee ,  to  g ive  

appropr ia te  pub l i c i t y  o f  these ac t ions th rough the  20 

med ia  to  the  broader  e lec tora te ,  to  engage the  

speaker  o f  pa r l iament  on  he r  own or  in  consu l ta t ion  

w i th  the  Ch ie f  Whips  o f  the  po l i t i ca l  par t ies  

rep resented in  par l iament ,  to  exer t  her  au thor i t y  as  

head o f  the  leg is la tu re  and to  in te rcede w i th  the  
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P res ident  as  head o f  the  Nat iona l  Execut ive  to  

ensure  compl iance by  m in i s te rs  w i th  the  ob l iga t ion  

to  amend. ”  

Now I  take  i t  tha t  remains  your  v iew as conta ined in  your  

repor t .   Wou ld  you l i ke  to  ta lk  to  tha t  because th i s  i s  an  

issue tha t  has been canvassed w i th  o ther  w i tnesses but  i t  

seems to  me i t  i s  an  issue  o f  some cons iderab le  

impor tance.  

PROF CORDER:    Thank you.   That  in  fac t  was no t  in  the 

Corder  Repor t ,  tha t  i s ,  as  ind i ca ted  by  the  typeface,  my  10 

cur ren t  th ink ing  in  the  prepara t ion  o f  th is  a f f idav i t .   But  

jus t  the  p reced ing  pa ragraph,  Cha i r,  a t  the  bo t tom o f  page 

289,  I  wou ld  l i ke  to  read i t  qu ick ly  so  tha t  one gets  the  

contex t .   So i t  i s  paragraph 9 .7 .1 .3  a t  the  bo t tom o f  page 

289 and I  quote :  

“On the  unders tand ing  tha t  the  pr imary  focus fo r  

accountab i l i t y  wou ld  be  th rough the  commi t tee  

sys tem in  pa r l iament  and in  the  knowledge tha t  the  

commi t tees a re  re la t i ve ly  we l l -suppor ted  by  

research  and admin is t ra t i ve  capac i ty. ”  20 

I  am hop ing  tha t  tha t  i s  the  case.   That  may be  w ish fu l  

th ink ing ,  bu t  I  be l ieve  i t  to  be  the  case.  

“ I t  cou ld  be  prov ided,  fo r  example ,  tha t  a  s ign i f i can t  

number  o f  the  members  o f  each commi t tee  say a t  

leas t  30% so tha t  f r i vo lous or  medd lesome inqu i r ies  
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do  no t  cause bot t lenecks bu t  no t  on  majo r i t y  so  tha t  

the  apparent ly  e r ran t  m in is te r  cannot  be  sh ie lded by  

the  representa t i ves  o f  the  major i t y  par t y  a lone,  

shou ld  be  autho r ised to  take  some or  a l l  o f  the 

fo l low ing s teps. ”  

So th is  i s  an  a t tempt  to  avo id  –  and I  am not  say ing  i t  i s  

app l i cab le  to  us  bu t  there  is  we l l - known phrase ca l led  the  

ty ranny o f  the  major i t y  and I  am not  say ing  tha t  tha t  

app l ies  in  our  count ry.   I  want  to  be  very  c lear  on  tha t .   But  

I  am say ing  tha t  a  s ign i f i can t  leve l  o f  suppor t ,  i f  shown,  10 

w i th in  a  por t fo l io  commi t tee  fo r  the  s teps tha t  you read 

then wh ich  appear  as  bu l le t  po in ts  on  page 290 may be an  

example  o f  a  mechan ism tha t  cou ld  be  in t roduced in  an  

Accountab i l i t y  S tandards Act  o r  s im i la r.   But  you s ta r ted  o f f  

w i th  the  bu l le t  po in t  wh ich  is  ha l fway down wh ich  says:  

“Wi th  the  suppor t  o f  a  major i t y  o f  the  members  o f  

the  commi t tee . ”  

So what  I  am suggest ing  there  is  tha t  wh i le  30% of  the  

members  o f  the  commi t tee  may t ry  to  ge t  some answers  

and some accountab i l i t y,  some exp lanat ion  ou t  o f  the 20 

min is te r  in  bu l le t s  po in ts ,  the  f i rs t  and second,  i t  wou ld  

need to  major i t y  o f  the  commi t tee  to  pu t  the  m in is te r  to  

te rms and in  do ing  so ,  I  hope tha t  I  am be ing  nuanced 

enough to  recogn ise  the  ba lance  o f  po l i t i ca l  par ty  power  

w i th in  par l iament .   So tha t  i s  the  way tha t  I  wou ld  cer ta in l y  
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s tand by,  tha t  se t  o f  p roposa ls ,  bu t  I  recogn ise  tha t  i t  may 

not  a lways be feas ib le .   Thank you.  

MR FREUND SC :    Thank you,  Cha i r.   Cha i r,  tha t  is  as  fa r  

as  I  th ink  I  have t ime to  take  the  mat te r  and I  have no 

fu r ther  quest ions.  

CHAIRPERSON :    Thank you very  much,  Pro fessor  Corder,  

fo r  your  input ,  we apprec ia te  i t .   I f  la te r  o ther  i ssues ar ise  

concern ing  these  mat te rs  I  am su re  you w i l l  ava i l  yourse l f  

to  fu r ther  ass i s t .   Thank you very  much,  you are  now 

excused.  10 

PROF CORDER :    Thank you,  Cha i r,  and I  ce r ta in ly  w i l l  

ava i l  myse l f ,  i f  requested.   Thank you very  much  and  a l l  

good w ishes to  you and the  Commiss ion .  

CHAIRPERSON :    Thank you very  much,  thank you.   Mr  

Freund?  

MR FREUND SC :    Cha i r,  there  a re  two fu r ther  w i tnesses  

but  I  p resume we  take the  lunch ad jou rnment .  

CHAIRPERSON :   Yes,  un less  you th ink  i t  wou ld  be  a  good 

idea fo r  us  to  fas t  and sk ip  lunch.  

MR FREUND SC :    No,  I  do  no t  m ind do ing  tha t  bu t  I  th ink  20 

we shou ld  manage reasonab ly  comfor tab ly  in  the  two hours  

be tween two and four  to  ge t  to  the  two remain ing  

w i tnesses.  

CHAIRPERSON :    Ja .   Okay,  no t  tha t  i s  f ine .   Le t  us  take  

the  lunch ad journment ,  i t  i s  now n ine  m inutes  past  one.   



18 FEBRUARY 2021 – DAY 345 
 

Page 103 of 202 
 

Le t  us  resume a t  ten  past  two.   We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:     Mr  Freund a re  we ready?  

ADV FREUND SC:    Yes we are  Cha i r.    

CHAIRPERSON:    Thank you.    

ADV FREUND SC:    Cha i r  the  next  w i tness w i l l  be  Ms  

Jenn i fe r  Rau l t -Smi th .   She is  he re  to  tes t i f y  about  th ree  

separa te  repor ts  tha t  she has p repared,  they a l l  fo rm par t  

o f  Exh ib i t  ZZ8 in  Bund le  2 ,  f rom page 754 and fo l low ing.  10 

CHAIRPERSON:    Yes thank you.    Ms Rau l t -Smi th  are  you 

there?  

MS RAULT-SMITH:    Yes,  good a f te rnoon Cha i r.  

CHAIRPERSON:    Good a f te rnoon  to  you,  thank you very  

much fo r  ava i l ing  yourse l f  to  ass is t  the  Commiss ion ,  we 

apprec ia te  tha t  very  much.   The Reg is t ra r  w i l l  admin is te r  

the  oa th  or  a f f i rmat ion ,  depend ing  on wh ich  one you  pre fe r,  

thank you.  

MS RAULT-SMITH:    Thank you.  

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record .  20 

MS RAULT-SMITH:    Jenn i fe r  Phy l l i s  Rau l t -Smi th .  

REGISTRAR:   Do you have any ob jec t ion  to  make the  

prescr ibed a f f i rmat ion?  

MS RAULT-SMITH:    No I  don ’ t .  

REGISTRAR:   Do you a f f i rm tha t  the  ev idence you w i l l  
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g ive  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  bu t  the  

t ru th ,  i f  so  p lease ra i se  your  r igh t  hand and say  I  t ru ly  

a f f i rm.  

MS RAULT-SMITH:     I  t ru ly  a f f i rm.  

CHAIRPERSON:    Thank you very  much.   Mr  Freund you  

may proceed.   

ADV FREUND SC:    Thank you Cha i r.    Ms Rau l t -Smi th  i s  i t  

cor rec t  tha t  you  have on beha l f  o f  the  Par l iamenta ry  

Mon i to r ing  Group  prepared and submi t ted  th ree  separa te  

repor ts ,  one dea l ing  w i th  overs igh t  in  respect  o f  BOSASA,  10 

one dea l ing  w i th  ove rs igh t  in  respect  o f  PRASA and one  

dea l ing  genera l l y  w i th  the  quest ion  Par l iamenta ry  

overs igh t?    

MS RAULT-SMITH:    That  i s  co r rec t .     

ADV FREUND SC:    And i f  you tu rn  to  page 755 . . . [aud io  

d is to r ted ]  

CHAIRPERSON:    Sor ry  Mr  Freund you f roze  fo r  a  few 

seconds.   Can you hear  me?   Can you hear  me Mr  

Freund?  I  th ink  he  cannot  hear  me.    Yes he cannot  hear  

me.    You need about  ten  m inutes ,  okay,  i s  –  le t  me see i f  20 

he  is  –  i s  he  go ing  to  appear  maybe by  any chance?    He is  

no t  go ing  to  appear,  okay I  am go ing  to  ad journ  fo r  ten  

m inutes .    

 We ad journ .  

INQUIRY ADJOURNS 
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INQUIRY RESUMES 

CHAIRPERSON:    Okay le t  us  hope the  prob lem has been 

sor ted  ou t .    You f roze  wh i le  you were  ask ing  your  quest ion  

Mr  Freund and you cou ldn ’ t  hear  me speak ing  to  you but  I  

unders tand the  p rob lem has been  sor ted  ou t  so  you may 

proceed.  

ADV FREUND SC:    Thank you  Cha i r  yes ,  I  hear  you 

c lea r ly  [aud io  d is to r ted ] .    Ms Rau l t -Smi th  i s  i t  cor rec t  tha t  

you deposed to  a  conf i rmato ry  a f f idav i t  a t  pages  755 to  

762 in  wh ich  you conf i rm your  au thorsh ip  o f  the  repor t  10 

tha t ’s  annexed in  respect  o f  BOSASA and wh ich  you  

conf i rm by way o f  an  a f f idav i t .     

MS RAULT-SMITH:    Qu i te  co r rec t .  

ADV FREUND SC:    I  am go ing  to  come back to  tha t ,  bu t  I  

wou ld  l i ke  to  take  you now to  page 825.    

MS RAULT-SMITH:    R igh t .  

ADV FREUND SC:    I s  i t  co r rec t  tha t  tha t  i s  a  fu r ther  

a f f idav i t  to  wh ich  deposed,  to  wh ich  you annex your  repor t  

on  Par l iamentary  overs igh t  over  PRASA.  

MS RAULT-SMITH:    Yes.  20 

ADV FREUND SC:    And tha t  conf i rmato ry  a f f idav i t  runs 

f rom pages 825 to  831.  

MS RAULT-SMITH:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And in  tha t  a f f idav i t  you exp la in  tha t  

you are  the  au thor  o f  the  repor t  and you exp la in  the  
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background to  tha t  repor t ,  i s  tha t  cor rec t?  

MS RAULT-SMITH:    I  do .  

ADV FREUND SC:    And then we  have a  d i f f i cu l t y,  i f  I  can  

take  you to  page 876.    

CHAIRPERSON:    I  have got  i t  Mr  Freund,  876.  

ADV FREUND SC:    876,  do  you have i t  Ms Rau l t -Smi th ,  i t  

i s  a  fu r ther  conf i rmatory  a f f idav i t .   Now on the  face  o f  i t  

th is  i s  a  fu r ther  conf i rmatory  a f f idav i t  and i f  one tu rns  to  

page 883 one f inds  what  i s  annexed is  the  repor t  tha t  you  

prepared fo r  the  Par l iamentary  Mon i to r i ng  Group on 10 

Par l iamentary  overs igh t ,  bu t  when one s tud ies  the  ac tua l  

tex t  o f  the  a f f idav i t  and in  par t i cu la r  when one s tud ies  what  

appears  in  parag raph 3  wh ich  s ta r ts  a t  page 876 and goes 

th rough to  877 you f ind  tha t  wha t  has happened here  is  

tha t  the  wrong –  the  a f f idav i t  re fe rs  to  the  wrong  repor t  

here ,  o r  was in tended to  annexe your  repor t  on  

Par l iamentary  overs igh t  e r roneous ly  says what  i s  annexed  

is  your  repor t  on  PRASA,  wh ich  is  the  same as what  we  

re fer red  to  a  moment  ago,  i s  tha t  cor rec t?  

MS RAULT-SMITH:    Cor rec t .  20 

ADV FREUND SC:    Now notw i ths tand ing  tha t  e r ro r,  I  

unders tand tha t  you have ind i ca ted  tha t  you wou ld  be  

per fec t l y  w i l l i ng  in  due course  and as  soon as  poss ib le  to  

rec t i f y  th is  by  means o f  a  fu r ther  b r ie f  supp lementa ry  

a f f idav i t  cor rec t ing  th is  and conf i rm ing tha t  you are  in  fac t  
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the  au thor  o f  the  repor t  on  Par l iamentary  overs igh t  and 

tha t  tha t  i s  what  was in tended to  have been re fer red  to  in  

parag raph 3  . . . [ in te rvenes]   

MS RAULT-SMITH:    Yes I  am happy to  do  tha t .  

ADV FREUND SC:    And you can conf i rm  under  oa th  today 

before  the  Cha i r  tha t  you are  indeed the  au tho r  o f  th is  

repor t  and tha t  the  ba lance o f  the  content  o f  you r  

conf i rmatory  a f f idav i t  i s  co r rec t?  

MS RAULT-SMITH:    Yes I  do .  

ADV FREUND SC:    Cha i r  aga ins t  tha t  background  10 

. . . [ in te rvenes]   

CHAIRPERSON:    Ms Rau l t -Smi th  jus t  wa i t  un t i l  Mr  Freund  

has f in ished h is  quest ion  . . . [ in te rvenes]   

ADV FREUND SC:    . . .aga ins t  the  . . . [ in te rvenes]   

CHAIRPERSON:    So  tha t  you don ’ t  g ive  an  answer  wh i le  

he  is  s t i l l  f i n ish ing  h i s  quest ion  so  the  two o f  you don ’ t  

speak over  each o the r,  because tha t  won ’ t  –  the  

t ranscr ibers  w i l l  have a  prob lem w i th  tha t .   So jus t  wa i t  fo r  

h im to  comple te  h is  quest ion  and  then you answer.   A re  

you ab le  to  see Mr  Freund and a re  you ab le  to  see me?  20 

Ms Rau l t -Smi th?  

MS RAULT-SMITH:     Yes I  am.  

CHAIRPERSON:    Okay,  a l r igh t ,  i s  there  some de lay  

. . . [ in te rvenes]   

MS RAULT-SMITH:    Yes I  can see you and hear  you.  
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CHAIRPERSON:    Oh,  i s  there  some de lay  when I  speak 

before  you hear  what  I  am say ing?  She has –  you had  

f rozen Ms Rau l t -Smi th ,  I  don ’ t  know i f  you can hear  me 

now.   He l lo  Ms Rau l t -Smi th?   No,  she cannot  hear  me.    

 Okay,  we w i l l  ad journ  fo r  ten  m inu tes .   We ad jou rn .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

ADV FREUND SC:    Yes I  can hear  you.  

TECHNICIAN:     We apo log ise  SC,  we have got  some 10 

network  cha l lenges wh ich  is  beyond ou r  cont ro l ,  we have 

jus t  done a  speed tes t  f rom our  ne twork ,  i t  d ips  in  and out ,  

and i t  seems tha t  we are  go ing  to  be  hav ing  tha t  cha l lenge,  

because when we tes t  now i t  looks  be t te r,  bu t  i t  d rops,  i t  

f luc tua tes  in  and out  and i t  i s  someth ing  tha t  i s  beyond our  

cont ro l ,  i t  i s  w i th  the  towers ,  I  am not  su re  what  i s  

happen ing  w i th  Vodacom network  and o ther  ne tworks  tha t  

a re  cu r ren t ly  g iv ing  us  s igna l .    I  don ’ t  know what  w i l l  be  

your  p roposa l  to  the  Cha i r  bu t  i t  i s  beyond our  cont ro l .  

INQUIRY RESUMES 20 

CHAIRPERSON:    Mr  Freund?  

ADV FREUND SC:    Yes,  thank you  Cha i r.  

CHAIRPERSON:    The morn ing  sess ion  was qu i te  smooth .   

There  were  no  techn ica l  du t ies  bu t  th is  a f te rnoon i t  i s  

d i f fe ren t .   But  le t  us  keep on t r y ing .  
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ADV FREUND SC:    Cha i r,  w i th  p leasure .   I  shou ld  jus t  

ind ica te  to  you.   A l though I  hear  you c lear ly,  I  do  no t  see  

you a t  a l l .  

CHAIRPERSON:    Oh,  tha t  i s  s t range.   Le t  us  see i f  the  -  

because maybe the  w i tness w i l l  no t  see me e i ther.    

ADV FREUND SC:    We are  bo th  look ing  a t  a  TV sc reen.  

CHAIRPERSON:    Ja .   [ laughs]   Ms Rau l t -Smi th ,  you a lso  

cannot  see me? 

MS RAULT-SMITH:    Yes,  I  can hear  you.  

CHAIRPERSON:    Can you see me now Mr  Freund? 10 

ADV FREUND SC:    I  can  see you Cha i r.  

CHAIRPERSON:    Okay.   Ms Rau l t -Smi th ,  can you see me? 

MS RAULT-SMITH:    [ Ind is t inc t ]  [d is to r t ion  present  – 

speaker  inaud ib le ]  

CHAIRPERSON:    Jus t  say  someth ing  so  you can appear  

on  the  screen because I  cannot  see you.  

MS RAULT-SMITH:    [No aud ib le  rep ly ]   

CHAIRPERSON:    Yes.   Can you  hear  me qu i te  we l l  and  

can you see me? 

MS RAULT-SMITH:    Yes,  thank you.   I  can  see you Cha i r.  20 

[d is to r t ion  presen t  –  speaker  ba re l y  aud ib le ]  

CHAIRPERSON:    Wel l ,  I  cannot  hear  you.   I  can  see you  

but  I  cannot  hear  you.   Jus t  speak  aga in .   Le t  us  see i f  i t  i s  

go ing  to  be  be t te r  now.  

MS RAULT-SMITH:    [d is to r t ion  present  –  speaker  
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i naud ib le ]  

CHAIRPERSON:    That  i s  no t  ve ry  good.   Your  vo ice  i s  

v ib ra t ing  and as  a  resu l t  I  cannot  hear  what  you are  

say ing .   Le t  me ask you to  say someth ing  aga in  and see  

whethe r  i t  i s  go ing  to  be  be t te r.   Jus t  say  someth ing .  

MS RAULT-SMITH:    [d is to r t ion  present  –  speaker  

inaud ib le ]  

CHAIRPERSON:    Ja ,  i t  i s  no t  be t te r.  

ADV FREUND SC:    Yes.   Cha i r,  may I  in te rvene and jus t  

ask  a  quest ion?  10 

CHAIRPERSON:    H ’m,  h ’m.  

ADV FREUND SC:    We have Mr  Lewis  on  s tandby and i f  

h is  connect ion  i s  s t rong wh ich  i t  may be,  wou ld  you be  

w i l l i ng  to  in te rpose Mr  Lewis  and br ing  Ms Smi th  back 

when the  connect ion  to  her  i s  s t ronger?  

CHAIRPERSON:    Yes,  we can do tha t  because we have  

a l ready los t  abou t  an  hour.   So maybe le t  us  do  tha t  and  

we w i l l  –  and then once we are  done w i th  Mr  Lewis  we can  

take  i t  f rom there .  

ADV FREUND SC:    Cha i r,  can I  jus t  ask  Mr  Lewis?   I  am 20 

hop ing  he is  l i s ten ing  to  th is .   And i f  he  can jus t  come on  

sc reen and tu rn  on  so  tha t  we can see i f  he  is  v is ib le .  

MR LEWIS:    [No aud ib le  rep ly ]   

ADV FREUND SC:    There  he  is .  

CHAIRPERSON:    Mr  Lewis ,  can  you see me?  Can you  
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hea r  me?  

MR LEWIS:    I  can  see you and ja ,  I  can hear  you.  

CHAIRPERSON:    Oh,  thank you.   Good a f te rnoon to  you.  

MR LEWIS:    Good a f te rnoon to  you as  we l l .  

CHAIRPERSON:    Thank you fo r  ava i l ing  yourse l f  to  ass is t  

us .   We apprec ia te  i t  very  much.   Now the  techn ic ians are  

showing me Ms Smi th . . .   I  do  no t  know i f  you d id  hear  

Ms Rau l t -Smi th?   We are  go ing  to  temporar i l y  re lease you.   

Okay.    

MS RAULT-SMITH:    [No aud ib le  rep ly ]   10 

CHAIRPERSON:    Okay.   Ms Rau l t -Smi th ,  we are  go ing  to  

l i s ten  to  Mr  Lewis ’ ev idence because we a re  hop ing  he has  

go t  a  be t te r  connect ion  and when we are  done w i th  h is  

ev idence we w i l l  dec ide  whethe r  you –  I  hear  your  ev idence 

a f te r  tha t  o r  we make o ther  a r rangements  fo r  another  t ime  

because we have  los t  about  an  hour.   So but  be  ready to  

be  connected w i th  us  as  soon  as  we a re  done w i th  

Mr  Lewis .  

MS RAULT-SMITH:    [No aud ib le  rep ly ]   

CHAIRPERSON:    Okay a l r i gh t .   I  was say ing .   Thank you  20 

very  much Mr  Lewis  fo r  ava i l ing  yourse l f  to  come and 

ass is t  the  Commiss ion .   We apprec ia te  i t  very  much .  

MR LEWIS:    [No aud ib le  rep ly ]   

CHAIRPERSON:    Oh,  each t ime I  thank Mr  Lewis  fo r  

ava i l ing  h imse l f ,  Ms Rau l t -Smi th  comes back on  the  
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sc reen.  

ADV FREUND SC:    Mr  Lewis ,  can I  jus t  check tha t  you are  

no t  muted?  

MR LEWIS:    No,  I  am not  muted.  

CHAIRPERSON:    Okay I  am not  go ing  to  repeat ,  thank you  

Mr  Lewis  because. . .  [ laughs]   There  m ight  jus t  be  another  

p rob lem.   So I  th ink  the  reg i s t ra r  w i l l  admin is te r  the  oa th  or  

a f f i rmat ion  to  you and then Mr  Freund can proceed a f te r  

tha t .   Le t  us  hope  the  connect ion  w i l l  be  smooth .  

ADV FREUND SC:    Sure .  10 

CHAIRPERSON:    Thank you.  

REGISTRAR:    P lease s ta te  your  fu l l  names fo r  the  record .  

WITNESS:    I t  i s  Dav id  Har r is  Lewis .  

REGISTRAR:    Do you any ob jec t ion  to  mak ing  the  

prescr ibed a f f i rmat ion?  

WITNESS:    No,  I  do  no t .  

REGISTRAR:    Do you a f f i rm tha t  the  ev idence you are  

about  to  g ive ,  w i l l  be  the  t ru th  the  who le  t ru th  and noth ing  

e lse  bu t  the  who le  t ru th?   I f  so ,  p lease ra i se  up  your  r igh t  

hand and say,  I  t ru ly  a f f i rm.  20 

WITNESS:    I  t ru ly  a f f i rm.  

DAVID HARRIS LEWIS :   (a f f i rmed)  

CHAIRPERSON:    Thank you  very  much Mr  Lewis .   

Mr  Freund.  

EXAMINATION BY ADV FREUND SC :    Thank you  Cha i r.   
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Mr  Lewis  i s  i t  cor rec t  tha t  you are  the  Execut ive  D i rec to r  o f  

Cor rup t ion  Watch? 

MR LEWIS:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And is  i t  cor rec t  tha t  under  your  

leadersh ip  and gu idance,  Cor rup t i on  Watch  has prepared a  

submiss ion  to  the  Commiss ion  wh ich  is  annexed  to an  

a f f idav i t  tha t  you have submi t ted .  

MR LEWIS:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    Cha i r,  the  a f f idav i t  and the  annexed  

repor t  a re  in tended to  be  Exh ib i t  ZZ-14 to  be  found in  10 

Bund le  5 .  

CHAIRPERSON:    Thank you.  

ADV FREUND SC:    On page 966 onwards o f  Bund le  5 .  

CHAIRPERSON:    Okay I  have got  i t  Mr  Freund.  

ADV FREUND SC:    Thank you  Cha i r.   Mr  Lew is ,  i s  i t  

cor rec t  tha t  you r  a f f idav i t  –  tha t  you deposed  to  the  

a f f idav i t  over  pages 966 to  968  to  wh ich  the  repor t  i s  

annexed?  

MR LEWIS:    Tha t  i s  cor rec t .  

ADV FREUND SC:    Cha i r,  I  move tha t  Exh ib i t  ZZ-14 be 20 

admi t ted  in to  the  ev idence f rom pages 966 and fo l low ing,  

Bund le  5 .  

CHAIRPERSON:    Yes,  you sa id  i t  shou ld  be  Exh ib i t  ZZ.  

ADV FREUND SC:    14 .  

CHAIRPERSON:    Thank you.   The a f f idav i t  o f  Mr  Dav id  
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Har r is  Lewis  tha t  s ta r ts  a t  page 966 is  admi t ted .  

ADV FREUND SC:    Thank you Cha i r.    

CHAIRPERSON:    Does i t  have annexures?  

ADV FREUND SC:    I t  has  an  annexure ,  the  Cor rup t ion  

Watch  Repor t .  

CHAIRPERSON:    Yes.  

ADV FREUND SC:    So  the  main  bund le  i s  the  annexure .  

CHAIRPERSON:    Yes,  togethe r  w i th  i t s  annexure  as  an  

exh ib i t  and i t  w i l l  be  marked as  Exh ib i t  ZZ-14.   Okay 

a l r igh t .  10 

AFFIDAVIT  WITH ANNEXURE OF DAVID HARRIS LEWIS 

IS ADMITTED AND MARKED AS EXHIBIT  ZZ-14  

CHAIRPERSON:    Thank you.   You  may proceed.  

ADV FREUND SC:    Thank you Cha i r.   Now Mr  Lewis ,  cou ld  

you jus t  b r ie f l y  descr ibe  the  funct ion  o f  Cor rup t ion  Watch ,  

i t s  m iss ion  and very  broad ly  bu t  b r ie f l y  what  i t  does?  

MR LEWIS:    Yes,  Cor rup t ion  Watched was es tab l i shed in  

January  2012 and i t  i s  purpose is  to  encourage and enab le  

pub l i c  par t i c ipa t ion  in  combat ing  cor rup t ion  and to  engage  

in  ac t i v i t ies  genera l l y  wh ich  combat  cor rup t ion .    20 

 The pr imary  manner  in  wh ich  we encourage pub l i c  

par t i c i pa t ion  is  to  encourage  the  pub l i c  to  repor t  

exper iences o f  co r rup t ion  to  us  wh ich  they do  in  s ign i f i can t  

numbers .  

 We do th i s  to ,  you know,  bas i ca l l y  fo r  the  wor th  o f  
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the  da ta  tha t  we  gathe r,  the  in te l l igence i t  o f fe rs  us ,  the  

leg i t imacy i t  o f fe rs  us  and because i t  under l ines  the  

impor tance o f  wh is t le -b lowing in  conduct ing  cor rup t ion .  

 Wi th  these repor ts  and you know wi th  o ther  

in fo rmat ion  and in te l l igence we engage an invest iga t ion  o f  

a  se lec ted  number  o f  the  repor ts .   We can on ly  invest iga te  

a  t iny  number  o f  repor ts  tha t  we ge t .  

 But  we a lso  engage in  s t ra teg i c  impact  l i t iga t ion  

and o the r  fo rms o f  l i t i ga t ion ,  in  research ,  in  po l i cy  

fo rmula t ion  and in  advocacy.  10 

 And a l l  tha t  goes in to  main ta in ing  a  constant  

communica t ion  th rough the  med ia ,  bo th  our  own  media 

p la t fo rms as  we l l  as  commerc ia l  and communi ty  med ia  

p la t fo rms.  

 A constant  engagement  w i th  the  pub l i c  and tha t  

has been our  modus operand i  s ince  we s ta r ted  and the  

manner  in  wh ich  we have chosen to  combat  cor rup t i on .  

ADV FREUND SC:    Nor  Mr  Lewis ,  i f  we look a t  page 967  

o f  Bund le  5 ,  tha t  i s  page 2  o f  your  a f f idav i t ,  in  parag raph 5  

on  tha t  page you  exp la in ,  as  i t  were ,  what  i s  the  pr imary  20 

purpose o f  the  repor t  tha t  you had prepared  fo r  the 

Commiss ion .  

 So by  way o f  overv iew,  cou ld  you jus t  descr ibe  

what  i s  the  task  you se t  yourse lves and what  a re  the  

scope,  b road ly  speak ing ,  o f  the  submiss ion  tha t  you have  
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p repared fo r  the  Commiss ion?  

MR LEWIS:    Yes ,  thank you.   We –  you know,  we lay  much 

s tore  by  the  pu ta t i ve  ab i l i t y  and  power  and resources o f  

Par l iament  to  ho ld  the  Execut ive  to  account  tha t  we have  

been somewhat  d isappo in ted  back then and now.  

 As they say,  i t  is  ne i the r  here  nor  there .   I t  i s  

incumbent  upon  us  to  keep on  t ry ing  and to  keep on 

push ing  the  enve lope because we do v iew i t ,  as  I  say,  

pu ta t i ve ly  as  the  premier  ins t i tu t ion  capab le  o f  ho ld ing  the  

Execut ive  to  account .  10 

 So we have a  constant  and ex tens ive  engagement  

w i th  Par l iament .   And the  two p la t fo rms,  i f  you  l i ke ,  o r  the  

two par l iamentary  funct ions tha t  we have engaged  w i th  bu t  

f i rs t l y  in  the  fo rmula t ion  o f  po l i cy  and the  p repara t ion  o f  

leg is la t ion  where  we constant ly  mak ing  submiss ions to  

Par l iament  and engag ing  w i th  them and tha t  pa r t  o f  the i r  

work .  

 But  we have made a  par t i cu la r,  i f  you  l i ke ,  

spec ia l i t y  o f  engag ing  w i th  Par l iament  in  the  ro le  tha t  they  

p lay  in  appo in t ing  the  leadersh ip  o f  key  ins t i tu t ions ,  where  20 

la te r  on  in  the  a f f idav i t  we l i s t  the  number  o f  ins t i tu t ions  

and the  names  o f  the  ins t i tu t ions  tha t  Par l iament  i s  

respons ib le  fo r  appo in t ing  the  leadersh ip  o f .  

 And we v iew th is  as  par t i cu la r l y  impor tan t  fo r  

reasons tha t  you know i f  you want ,  I  am o f  course  happy to  
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ou t l ine  bu t  th is  a f f idav i t  i s  conf ined to  tha t  ac t i v i t y,  where  

we have,  you know as I  say,  a  cons iderab le  and fa i r l y  

un ique exper ience and some o f  the  exper ience be ing  qu i te  

san i ta ry  and o the rs  be ing  qu i te  d isappo in t ing .  

ADV FREUND SC:    So  you are  focuss ing  on  Par l i ament ’s  

ro le  in  the  appo in tment  p rocess o f  leaders  o f  spec i f i c  t ypes 

o f  ins t i tu t ions .   I s  tha t  a  cor rec t  summary?  

MR LEWIS:    Yes,  yes .  

ADV FREUND SC:    Now tha t  repor t  i t se l f  commences in  

Bund le  5  a t  page 969 and a f te r  descr ib ing  a t  tha t  page 10 

br ie f l y  what  i s  the  mandate  o f  Cor rup t ion  Watch .   A re  you 

w i th  me?  

MR LEWIS:    [No aud ib le  rep ly ]   

ADV FREUND SC:    You re fer  a t  the  foo t  o f  page 966 to  an  

ear l ie r  jo in t  submiss ion  made by  Cor rup t ion  Watch  to  th is  

Commiss ion ,  wh ich  as  i t  were ,  i s  a  p recursor  to  th is  

par t i cu la r  submiss ion  you are  now mak ing .   I s  tha t  cor rec t?  

MR LEWIS:    Yes,  yes .  

ADV FREUND SC:    Aga ins t  tha t  background,  what  i s  the  

prev ious submiss ion  about?  20 

MR LEWIS:    The prev ious submiss ion  was about  the  

capture  o f  the  Cr im ina l  Jus t ice  System and we ident i f y,  as  

many o thers  have,  the  cr i t i ca l  ro le  o f  the  appo in tment  o f  

the  leadersh ip  o f  those –  o f  many  o f  the  ins t i tu t ions  in  the  

Cr im ina l  Jus t ice  System.  
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 You know,  we are  ab le  to  ident i f y  qu i te  c lea r ly  the  

dec l ine  o f  those ins t i tu t ions  f rom the  nature  o f  the  

leadersh ip  tha t  was appo in ted .  

 And tha t  leadersh ip  was appo in ted ,  was ab le  to  be  

appo in ted  because o f  the  pa r t i cu la r  fo rm tha t  the  process 

or  lack  o f  p rocess govern ing  the  appo in tments  o f  these 

cr i t i ca l  leadersh ip  pos i t ions .    

 In  fac t ,  in  severa l  o f  the  key leadersh ip  pos i t ion ,  

no t  leas t  o f  a l l ,  the  Head o f  the  Nat iona l  P rosecut ing  

Author i t y  and the  Head o f  the  South  A f r i can Po l i ce  Serv i ce ,  10 

the  Pres ident  has an  abso lu te ly  unvet ted  power  to  appo in t  

those leaders .   He need not  even consu l t  w i th  anybody and 

I  am not  sure  tha t  in  some cases you know pres iden ts  ever  

have.    

 And tha t  was –  I  mean,  the  repor t  i s  a  very  

ex tens i ve  repor t  on  the  Cr im ina l  Jus t ice  System but  as  I  

say,  i t  ident i f ies  the  appo in tment  o f  leadersh ip  as  the  key 

e lement  enab l ing  the  capture  o f  those c r i t i ca l  agenc ies .  

ADV FREUND SC:    And then what  you do in  the  present  

repor t ,  bu i ld ing  on  tha t ,  i s  to  address the  quest ion  o f  the  20 

ro le  tha t  has been or  shou ld  be  p layed by  Par l i ament  in  

b r ing ing  about  a  be t te r  appo in tment  p rocess,  bo th  as  a  

mat te r  o f  p rocedure ,  as  a  mat te r  o f  substance.   I s  tha t  

cor rec t?  

MR LEWIS:    Yes,  yes .   And our  remarks ,  you know,  in  
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many ins tances may app ly  to  the  manner  in  wh ich  those 

leaders  who are ,  whose appo in tment  i s  the  respons ib i l i t y  in  

Par l iament  as  we l l  as  those leaders  whose respons ib i l i t y  i s  

no t  the  appo in tment  o f  Par l iament .  

ADV FREUND SC:    Yes,  indeed.   And you re fer red  a  

moment  ago to  the  fac t  tha t  in  th i s  repor t  you l i s t  a  number  

o f  appo in tments  what  Par l iament  does by  ex is t ing  s ta tu te  

p lay  a  ro le .   That  we f ind  a t  the  foo t  o f  page 970.   I s  that  

cor rec t?  

MR LEWIS:    Yes,  tha t  i s  r igh t .  10 

ADV FREUND SC:    And perhaps  i f  you  can jus t  h igh l igh t  

the  pr inc ip le  ins t i tu t ions  because not  eve rybody has 

access to  your  repor t .  

MR LEWIS:    They a re  most ly,  no t  en t i re ly,  the  Chapter  9  

Ins t i tu t ions .   So i t  i s  the :  

-   Pub l i c  Pro tec tor  

-   The Aud i to r -Genera l  

-   The South  A f r i can Human Rights  

Commiss ion  

-   The Commiss ion  on  Gender  Equa l i t y  20 

-   The Commiss ion  o f  the  Promot ion   

-   And the  Pro tec t ion  o f  the  R igh ts  o f  Cu l tu re ,  

Re l ig ious and L ingu is t i c  Communi t ies  

-   The Independence E lec tora l  Commiss ion  

-   The Inspector -Genera l  o f  In te l l igence  
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-   The Independent  Po l i ce  Invest iga t ing  

D i rec tora te .  

 And tha t  i s  to  approv ing  the  m in is te r  o f . . .   

[d is to r t ion  in  t ransmiss ion  –  speaker  unc lear. ]  

ADV FREUND SC:    In  re la t ion  to  those ins t i tu t ions  or  

persons,  ex is t ing  leg is la t ion  confe rs  on  Par l iament  a  ro le .   

And you dea l  in  th is  repor t  on  how tha t  has been done and  

how i t  shou ld  be  done.  

 But  you have a lso  jus t  made the  po in t  tha t  some o f  

the  pr inc ip les  tha t  you are  now re fer r i ng  to  ough t  to  be 10 

ex tended beyond the  appo in tments  a l ready –  wh ich  

Par l iament  has a l ready mandated to  make.  

MR LEWIS:    Yes,  tha t  i s  r igh t .  

ADV FREUND SC:    And I  am go ing  to  leave i t  to  you,  as  i t  

were ,  gu ide  me in  how you th ink  be t te r  we shou ld  present  

th is  bu t  i t  seems to  be  tha t  a  use fu l  po in t  o f  depar tu re  i s  

your  exper ience in  respect  o f  the  2016 appo in tmen t  o f  the 

Pub l ic  Pro tec to r.   Would  you ag ree tha t  i s  a  conven ien t  

way to  i l l us t ra te?  

MR LEWIS:    Yes.  20 

ADV FREUND SC:    As  i t  were ,  the  pos i t i ves  and the  

negat ives?  

MR LEWIS:    Yes,  yes ,  yes .  

ADV FREUND SC:    So  perhaps you shou ld  exp la in .   What  

was the  prac t ise  pr io r  to  2016?  And then,  what  happened 
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in  2016 in  re la t ion  to  the  appo in tment  o f  the  Pub l ic  

Pro tec tor,  the  se lec t ion  process in  tha t  par t i cu la r  year.  

MR LEWIS:    Yes ,  i t  may be –  i t  may be an idea to  te l l  you  

what  our  ob jec t i ve  was in  2016 and tha t  by  way o f  cont ras t  

w i th  the  manner  in  wh ich  appo in tments  were  made or  

par l iamentary  appo in tments  were  made pr io r  to  th is .  

 The appo in tment  o f  the  Pub l i c  Pro tec tor  was our  

f i rs t  s ign i f i can t  in  th is  a rea  o f  Par l iament ’s  du t i es  and 

funct ions.   I t  was the  end o f  the  Pub l ic  Pro tec tor  Thu l i  

Madonse la ’s  te rms o f  o f f i ce ,  non- renewable  te rm o f  o f f i ce .  10 

 She o r  he r  o f f i ce  had fo r  reasons tha t  I  guess a re  

obv ious been a  t remendous suppor t  fo r  o rgan isa t ions l i ke  

ourse l ves dur ing  her  tenure .    

 And we were  concerned about  who the  next  Pub l ic  

Pro tec tor  was go ing  to  be .   So we determined to  engage  

w i th  the  process.    

 And there  were  th ree  ob jec t i ves  in  do ing  so .   The  

f i rs t  was to  c rea te  pub l i c  awareness around the  

appo in tment  p rocess th rough a  mass med ia  campaign  

wh ich  we d id .  20 

 We invested  cons iderab le  resources in  p ro f i l i ng ,  in  

ra is ing  the  pro f i le  on  the  appo in tment  o f  a  new Pub l ic  

Pro tec tor.    

 And second ly,  i t  i s  was our  a im and our  in ten t ion  

to  c rea te  avenues fo r  pub l i c  par t i c ipa t ion  in  the  
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p roceed ing .    

 In  the  prev ious –  in  the  appo in tment  o f  P ro fessor  

Madonse la ,  there  was to  our  knowledge hard ly  any pub l i c  

invo l vement  in  the  process.    

 The o f f i ce  a t  tha t  s tage was l i t t le  know and i t  was  

obv ious ly  much a  much h igher  p ro f i le  now and fo r  us  to  

encourage pub l i c  par t i c ipa t ion  and i t  wou ld  have been  

seven years  pr i o r  to  tha t .  

 And th i rd ly,  to  ensure  tha t  the  p rocess was 

t ransparent .   You know,  in  a  wor ld  o f  an t icor rup t ion  NGO’s  10 

the  pr inc ip le  method o f  combat ing  cor rup t ion  i f  you  l i ke .    

 And the  engag ing  pub l i c  par t i c ipa t ion  i s  to  

advocate  fo r  and secure  the  t ransparency o f  those 

processes.   And those were  ou r  th ree  ob jec t i ves .    

 And in  o rder  to  meet  those ob jec t i ves ,  we engaged  

ex tens i ve l y  w i th  the  Ad-hoc Commi t tee  tha t  was appo in ted  

and made respons ib le  fo r  th is  appo in tment .  

 And we secured  the  cons ide rab le  names i f  you  

l i ke .   You know,  I  th ink  somewhat  lack ing  i n  the  cho ice ,  in  

Par l iament ’s  cho ice  and the  cha i r  o f  tha t  commi t tee .   I t  was  20 

an ANC MP who was,  I  th ink ,  appeared before  you,  

Makhos i  Khoza.  

 And th is  was,  you know,  an  unusua l ly  conf ident  

and la rge  persona l i t y  who d id  no t  seem to  take  orders  f rom 

anybody w i thout  eva lua t ing  the  qua l i t y  o f  the  aud ience.   So 
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she  was open to  our  par t i c ipa t ion .    

 And so  we secured a  number  o f  advances tha t  

have never  been made before .   They inc luded the  

pub l i ca t ion  on  Par l iament ’s  webs i te  on  the  CV’s  o f  the  

cand ida tes  who app l ied  who were  nominated to  the  pos i t ion  

o f  Pub l ic  Pro tec tor.    

 They a l lowed pub l i c  comment  on  the  –  or  

ob jec t ions to  the  cand ida te  and  these pub l i c  comments  

were  fu rn i shed  to  the  commi t tee  when in te rv iewing 

cand ida tes  who were  taken in to  cons idera t ion .  10 

 We made pub l i c l y  ava i lab le  the  quest ionna i res  tha t  

were  comple ted  by  shor t l i s ted  cand ida tes .    

 The commi t tee  agreed to  p rov ide  Cor rup t ion  Watch  

w i th  the  ident i t y  numbers  o f  cand ida tes  and the  

organ isa t ion  cou ld  conduct  f inanc ia l  and secur i t y  ve t t ing ,  

the  resu l t  o f  wh ich  were  prov ided to  the  commi t tee  and  

used to  scru t in i se  cand ida tes  in  the  in te rv iew p rocess.  

 And we persuaded the  commi t tee  to  agree to  

ensure  tha t  the  in te rv iew process  was te lev ised.   So,  you  

know,  we were  –  you know,  we were  ve ry  p leased tha t  –  a t  20 

the  w i l l i ngness shown by the  commi t tee  to  –  by  the  cha i r  

cer ta in ly  to  dea l  w i th  th is .  

 And these ga ins  now re f lec ted  in  fu tu re  

appo in tments ,  fo r  example ,  in  a l l  fu tu re  appo in tments  o f  

th is  sor t  w i thout  necessar i l y  ou r  in te rvent ion ,  the  CV ’s  o f  
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cand ida tes  be  put  up  on  the  pa r l iamentary  webs i te  and 

t ime has been se t  as ide  in  the  appo in tment  p rocess fo r  

pub l i c  comment .  

 So you know th i s  was –  th is  rep resented a  g reat  

and unusua l  ga in  fo r  us  in  secur ing  g reater  t ransparency  

and greater  pub l i c  par t i c ipa t ion .   And you know,  so  i t  

rep resented a  s ign i f i can t  ga in .    

 Unfo r tunate ly,  in  th is  pa r t i cu la r  p rocess,  we – the  

ga ins  ended a t  tha t  po in t  and par t i cu la r ly  the  shor t  l i s t ing  

process and the  in te rv iewing process,  I  th ink ,  were  10 

respons ib le  fo r  less  than opt ima l  ou tcome.  

 That  they were  conducted in  a  manner  tha t  wou ld  

have been a l ien  in  bo th  fa i rness,  good orde r,  t ransparency 

to  the  appo in tment  o f  the  lone l ies t  employee in  a lmost  any 

pr iva te  or  pub l i c  en terpr i se  or  ins t i tu t ion .  

 The shor t  l i s t ing  process was  an exerc ise  i n  

comple te  chaos.   A f te r  a l l  th is  ve t t ing  and quest ion ing  and  

quest ionna i res  and the  l i ke ,  the  shor t  l i s t ing  p rocess was 

s imp ly  done by  way o f  say ing  who do you –  to  the  

commi t tee  –  who –  by  the  cha i r,  who do you want  f rom the  20 

shor t l i s t .  

 And var ious pa r t ies  wou ld  pu t  the i r  favour i te  

cand ida tes  on  the  shor t l i s t  w i thout  ever  p rov id ing  any 

reasons why X  or  Mr  X  or  Ms  Y shou ld  go  onto  the  

shor t l i s t .    
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 I t  was jus t  a  mat te r  o f  ca l l ing  ou t  names,  so  much  

so  tha t ,  you know,  cer ta in  names got  on to  the  shor t l i s t  who 

d id  no t  even techn ica l l y  qua l i f y  accord ing  to  the  g iven  

cr i te r ia  fo r  be ing  on  the  shor t l i s t .  

 And the  same lack  o f  o rde r  and chaos fo l lowed in  

the  in te rv iewing process.   For  some reason or  another  i t  

was dec ided tha t  a l l  in te rv iews  had to  be  conducted 

consecut ive l y  and tha t  there  cou ld  no t  be  a  break in  the  

in te rv iew p rocess .  

 And so  the  in te rv iew wi th  s ta r ted  a t  e igh t  on  a  10 

g iven morn ing .   They conc luded a t  two the  fo l low ing 

morn ing  where  the  las t  cand ida te  was in te rv iewed.    

 They know very  we l l  who wou ld  be  the  best  

cand ida te  bu t  by  then,  you know,  nobody was in  a  pos i t ion  

to  judge.   The cand ida te  was ce r ta in ly  no t  in  a  pos i t ion  to  

g ive  i t .   Bu t  the  in te rv iew p rocess,  there  was no r igh t  

in te rv iew p rocess .    

 And cand ida tes  were  asked –  were  not  asked  

cand id  quest ions.   Some were  asked i f  they  suppor ted  land  

expropr ia t ion  w i thout  compensat ion .   Others  were  no t  20 

asked th is .  

 The who le  process was h igh ly,  h igh ly  po l i t i c i sed.   

And so ,  you know,  i t  p roduced the  ou tcome i t  p roduced.   I  

mean,  under  no  c i rcumstances cou ld  th is  p roduce best  

poss ib le  ou tcome except  by  sheer  luck .   And so  I  came 
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away f rom tha t  p rocess de te rmined to  th ink  fu r ther  about  

appo in tment  p rocesses both  in  par l iament  and those  

beyond pa r l iament  tha t  wou ld  rec t i f y  th is  un fo r tunate  

s i tua t ion  because these were  incred ib ly  impor tan t  

dec is ions tha t  were  be ing  made.   And as ,  you know,  you  

ra ised ea r l ie r  in  the  quest ions tha t  you proposed,  you  

know,  we were  f i rm ly  conv inced by  tha t  s tage tha t  the  most  

impor tan t  ro le  tha t  the  Pres ident ,  in  par t i cu la r ly  the  

se lec t ions tha t  he  was respons ib le  fo r,  tha t  an  ins t i tu t ion  

l i ke  pa r l iament  p layed in  the  who le  p rocess o f  s ta te  10 

capture  was in  the  very  ident i t y  o f  peop le  who were  

appo in ted  to  lead cr i t i ca l  ins t i tu t ions  whethe r ,  you know,  

whethe r  by  d i rec t  w i l l  and purpose  o f  by  acc ident ,  many o f  

these appo in tments  were  no t  qua l i f ied  e i ther  by  v i r tue  of  

the i r  techn ica l  competence or  the i r  record  o f  in tegr i t y  and  

honesty  to  lead the  ins t i tu t ions  tha t  they were  appo in ted  to  

lead.  

 So we came,  as  I  say ,  u rgent ly  want ing  to  th ink  

deep ly  about  appo in tment  p rocesses and engage ourse lves  

in  them and we have done tha t  eve r  s ince .   In  the 20 

par l iament  sphere  the  most  impor tan t  tha t  we have 

engaged w i th  have been those o f  the  independent   po l i ce ,  

invest iga t ing  d i rec to ra te  and o f  the  aud i to r  genera l  and  

those too  were  ve ry  d is t inc t  exper iences.  
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MR FREUND SC :    Wel l ,  be fore  we dea l  w i th  those  fac tua l  

exper iences,  I  th ink  i t  wou ld  be  as  we l l  to  focus  on  the 

assessment  tha t  you make.  I  am look ing  a t  page 972 o f  the  

bund le .   Hav ing  desc r ibed the  ga ins  as  regards inc lus iv i t y  

and some measure  o f  t ransparency you say in  the  m idd le  

o f  the  page:  

“However,  the  lack  o f  a  robust  p rocess to  scru t in ise  

cand ida tes  us ing  mer i t  based and  ob jec t i ve  c r i te r i a  

gave r i se  to  ce r ta in  consequences. ”  

So perhaps i f  you  cou ld  jus t  focus on  th is  quest ion  o f  10 

cr i te r ia  and the  need fo r  c r i te r ia  i n  appo in tment  p rocesses 

genera l l y  and these par t i cu la r  appo in tment  p rocesses in  

par t i cu la r.  

MR LEWIS:    Yes ,  you know,  tha t  par t l y  goes  to  an  ear l ie r  

remark  I  made about  there  be ing  no cons is ten t  quest ions 

tha t  were  posed to  the  cand ida te  and i f  you look a t  the  – 

even jus t  the  cand ida tes  fo r  par l iament  you see tha t  there  

is  a  rea l ,  you know –  fo rg ive  the  ana logy a  rea l  dog ’s  

b reakfas t  o f  c r i te r ia  tha t  a re  presented there .   I  mean,  I  

cannot  remember  exact ly  wh ich  these app ly  to  bu t  I  know 20 

tha t  in  one case a  qua l i f y ing  cr i te r ia  i s  employment  

exper ience in  the  pub l i c  sec to r.   In  the  case o f  another  

cand ida te  a  d isqua l i f y ing  cr i te r i a  i s  employment  in  the  

pub l i c  se rv i ce ,  so  there  are  no  s tandard ised cr i te r ia  and I  

accept ,  you know,  there  wou ld  be  d i f fe ren t  obv ious ly  
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techn ica l  c r i te r ia  f rom becoming the  aud i to r  genera l  o r  the  

head o f  the  IEC but  par t i cu la r ly  lack ing  or  any ind ica to rs  

o f ,  as  I  say,  in tegr i t y  and honesty  and se rv i ce ,  pub l i c  and 

communi ty  se rv i ce ,  so  there  is  no  cr i te r ia .    

I f  you  want  to  take  tha t  b roader,  you know,  and o ld  

hoary  war  s to ry  o f  these is  tha t  to  become –  the  cr i t e r ia  fo r  

becoming a  cons tab le  in  the  South  A f r i can Po l ice  Serv i ce  

are  in f in i te ly  more  ex tens ive  and more  r igorous than  

becoming the  Commiss ioner  o f  the  South  A f r i can  Po l ice  

Serv i ce .    10 

 So there  are  no  s tandard ised c r i te r ia  and there  are  

m iss ing  in  many o f  the  appo in tments  a  lack  o f  p re t ty,  you 

know,  one wou ld  have thought  se l f -ev ident  c r i te r i a  tha t  the  

cand ida te  needs to  meet .   I  th ink  in  the  case o f  the  SAPS 

Commiss ioner,  the  on ly  c r i te r i a  to  be  18  years  o f  age and  

to  be  a  South  A f r i can c i t i zen ,  I  do  no t  th ink  tha t  the  SAPS 

Act  spec i f ies  any  o ther  c r i te r ia  a t  a l l  and so  th is  i s  what ,  

you know,  in  the  recommendat ions tha t  we make,  mer i t  

based and ob jec t i ve  c r i te r ia  a re  amongst  the  most  

impor tan t  and they app ly  –  they are  no t ,  you know,  rocket  20 

sc ience,  th is  wou ld  be  pre t ty  s tandard  human resource  

prac t ice  bu t  i t  does not  seem to  app ly  to  –  and tha t  app l ies  

across a  lo t  o f  the  pub l i c  serv ice ,  i t  does not  app ly  to  

these –  seeming ly  to  these h igh  leve l  appo in tmen ts  w i th  

any degree o f  cons i s tency.  
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MR FREUND SC :    Now I  am go ing  to  come back  to  tha t  

because as  you say,  when  you come to  your  

recommendat ions  tha t  i s  p re t ty  fundamenta l  to  i t ,  bu t  I  jus t  

in te r rup ted  you when you were  in  t rans i t ion  be tween your  

exper ienced apropos o f  a  par t i cu la r  appo in tment  o f  a  

Pub l ic  Pro tec tor  and your  exper ience in  2019 on the  

process to  dec ide  whether  o r  no t  to  renew the  te rm o f  

o f f i ce  o f  the  D i rec tor  o f  Independent  Po l i c ing  Invest iga t ive  

D i rec tora te  commonly  re fe r red  to  as  IP ID so  perhaps you 

wou ld  l i ke  to  p ick  up  the  th read a t  tha t  po in t .  10 

MR LEWIS:    Ja.   You know,  IP ID aga in ,  an  ins t i tu t ion  tha t  

i s  very  impor tan t  fo r  the  rea l i sa t ion  o f  our  m iss ion .  

Obv ious l y  the  po l i ce  are  incred ib l y  impor tan t  ac tors ,  

po ten t ia l l y,  a t  any ra te ,  in  combat  and co r rup t ion  and  

cor rup t ion  w i th in  the  ranks o f  the  po l i ce  i s  very  ex tens ive ,  

cer ta in ly  judg ing  by  the  vo lume o f  repor t s  tha t  we rece ive  

in  th is  regard .   So we have engaged,  you know,  pre t ty  

ex tens i ve l y  w i th  the  po l i ce  por t fo l io  commi t tee  bo th  on  

po l i cy  mat te rs  and on mat te rs  o f  appo in tment  and the  

impor tan t  appo in tment  tha t  came up arose when the  te rm  20 

o f  o f f i ce  o f  the  then head o f  IP ID,  Rober t  McBr ide ,  came to  

an  end but  un l i ke  in  the  case o f  the  Pub l ic  Pro tec to r  he  

was e l ig ib le ,  r igh t ly  o r  wrong ly,  f rom a  –  no t  sure  what  the  

te rm is ,  f rom the  po in t  o f  v iew o f  ensur ing  some in tegr i t y  o f  

a  second te rm o f  o f f i ce .   He was  –  I  am not  sure  tha t  i t  



18 FEBRUARY 2021 – DAY 345 
 

Page 130 of 202 
 

wou ld  necessar i l y  pass const i tu t iona l  muster  bu t  anyway,  

he  came up –  h i s  te rm came up fo r  renewal ,  we d id  no t  

have a ,  you know,  an  overwhe lm ing ly  s t rong v iew on 

whethe r  he  shou ld  be  renewed or  no t  a l though we thought  

tha t  he  had done  a  job ,  a  p iece  o f  work  wor th  eva lua t ing  

under  any c i r cumstances.   The commi t tee  in  th is  –  th is  i s  

an  unusua l  appo in tment  p rocess in  tha t  the  Min is te r  o f  

Po l i ce  makes the  appo in tment  sub jec t  to  the  approva l  o f  

the  commi t tee ,  the  Min is te r  o f  Po l i ce  has to  pu t  h is  

se lec t ion  to  the  commi t tee  bo th  fo r  appo in tment  and fo r  10 

renewal  o f  appo in tment  to  the  por t fo l io  commi t tee  and  

there  we d i scovered tha t  the re  had been no assessment  

made o f  the  – I  th ink  seven,  o r  was i t  f i ve?    Excuse me,  I  

speak under  cor rec t ion  here ,  whose f i ve  year  te rm o f  o f f i ce  

tha t  McBr ide  had a l ready served.   The commi t tee  had 

dur ing  tha t  f i ve  years  met  w i th  h im 43 t imes so  we  thought  

tha t  they were  in  a  very  pr i v i leged pos i t ion ,  i f  you  l i ke ,  to  

be  ab le  to  assess h is  characte r  and h is  per fo rmance but  

the  m in is te r  was  hav ing  none o f  i t .   The min i s te r  and the  

commi t tee  were  hav ing  none o f  i t .    20 

The min i s te r  dec ided tha t  he  was not  to  reappo in ted  

and the  commi t tee  w i thout  rea l l y  rece iv ing  reasons f rom 

the  m in is te r,  w i thout  quest ion ing  the  m in is te r,  s imp ly  

accepted the  m in is te r ’s  dec is ion ,  you know,  wh ich  goes to  

some o f  the  ear l ie r  i ssues you were  t ravers ing  today w i th  
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some o f  the  o the r  w i tnesses regard ing  the  subserv ience o f  

some commi t tees  and some commi t tee  cha i rs  to  the i r  sor t  

o f  execut ive  counterpar ts  and th i s  to  us  seemed l i ke  a  

par t i cu la r l y  b la tan t  example  o f  to ta l  subserv ience because,  

you know,  here  you have an  impor tan t  appo in tment ,  

admi t ted l y  a  cont rove rs ia l  cand ida te ,  bu t  you  know,  

somebody who many thought  had done a  robust  job  and 

who,  above a l l ,  had been independent  in  execut ing  h is  job  

and who we fe l t  a t  leas t  shou ld  have had the  cour tesy  o f  

be ing  heard  and be ing  examined and be ing  assessed in  an  10 

ob jec t i ve  manner.    

In  fac t  there  was no assessment ,  there  was no  

hear ing ,  there  was s imp ly  a  m in is te r ia l  dec i s ion  made 

ex t remely  la te  in  the  day and tha t  was tha t .   I  con t ras ted  

marked ly  on  the  o the r  hand w i th  ou r  more  recent  

exper ience wh ich  is  no t  in  th is  a f f idav i t  and I  do  no t  know 

i f  tha t  p rec ludes me f rom re fe r r ing  …[ in tervenes]  

MR FREUND SC :    P lease go ahead.  

MR LEWIS:    The exper ience  tha t  we had w i th  the 

appo in tment  o f  the  new aud i to r  genera l .   You know,  th is  i s  20 

aga in  an  incred ib ly  impor tan t  exper ience f rom the  po in t  o f  

v iew –  appo in tment  f rom the  po in t  o f  v iew o f  combat ing  

cor rup t ion  and maladmin is t ra t ion .  

 And the re  we  found,  you know,  very  ac t i ve  

par l iamentary  –  l i t t le  team o f  par l iament  researchers  fo r  
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the  commi t tee  tha t  d id  the  appo in tment ,  a  commi t tee  tha t  

took i t s  task  and  the  commi t tee  cha i rperson tha t  took i t s  

task  ve ry  ser ious ly.   We made a  se r ies  o f  recommendat ions  

wh ich  we poss ib ly  shou ld  have annexed to  th is  a f f idav i t  

and I  am happy to  share  w i th  you.   We,  in  cor respondence  

w i th  the  commi t tee ,  made a  se r ies  o f  recommenda t ions as  

to  t ransparency,  pub l i c  pa r t i c ipa t ion .   They rece ived the  

recommendat ion .  

 They even ca l led  fo r  a  –  they even commiss ioned or  

b r ie fed  counse l  on  the  qua l i t y,  i f  you  l i ke  o f  our  10 

submiss ions to  them,  bu t  –  and in  fac t ,  you know,  we were  

de l igh ted  tha t  the  response tha t  came back f rom the  

counse l ,  who was br ie fed ,  was tha t  our  adv i ce  and our  

p roposa ls  to  the  commi t tee  accorded per fec t l y  w i th  the  

const i tu t iona l  requ i rements  fo r  fa i rness and t ransparency 

and these were  the  pr inc ip les  and the  prac t ices  tha t  the  

commi t tee  adopted in  mak ing  i t s  appo in tment  and I  have to  

say by  luck  or  o therw ise ,  bu t  I  p re fer  to  th ink  by  v i r tue  o f  

the  process tha t  was fo l lowed,  an  exce l len t  cand ida te  was 

appo in ted  and th is  o f f i ce  i s  secure .  20 

 And so ,  you know,  Deputy  Ch ie f  Jus t ice  I  th ink  

ra ised,  you know,  ear l ie r  in  some o f  the  submiss ions was  

th is  a  funct ion  o f  persona l i t y  o r  a  p rocess and  i t  i s  a  

d i f f i cu l t  th ing  to  answer  and I  th ink  the  answer  tha t  you 

were  g i ven,  I  cannot  remember  by  whom at  the  t ime ,  was I  
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th ink  …[ in tervenes]  

CHAIRPERSON :    I t  i s  a  combinat ion  o f  bo th ,  I  th ink .  

MR LEWIS:    Yes,  I  th ink  i t  i s  a  combinat ion  o f  two 

…[ in tervenes]  

CHAIRPERSON:    A combinat ion  o f  bo th ,  ja .  

MR LEWIS:    You know and so ,  you know,  you have  jus t ,  I  

suppose,  w in  some and lose  some,  bu t  you cou ld  erad ica te  

the  uncer ta in ty  by,  you know,  prov id ing  fo r  s tandard i sed 

processes and to  some degree s tandard ise  cr i te r ia  was 

obv ious ly  –  the  smoke cr i te r ia  bu i l t - in  g iven the  techn ica l  10 

na ture  o f  the  job  tha t  i s  on  o f fe r  o r  i s  under  cons idera t ion  

and tha t  cou ld  e l im ina te  some o f  the  sor t  o f  lo t te ry - l i ke  

character  o f  who you were  go ing  to  ge t  ou t  o f  these 

processes,  bo th  the  par l iamentary  p rocesses and the  

ex te rna l  p rocesses.  

 And then jus t  to  conc lude th is  by  say ing  tha t  we  

were  pa r t i cu la r ly  cheered and encouraged by  the  manner  in  

wh ich  the  Pres ident  chose to  make the  appo in tmen ts  o f  the  

heads o f  the  NPA and the  South  A f r i can Po l ice  Serv i ce  

because there ,  as  I  po in ted  ea r l ie r,  he  has an  abso lu te  20 

unfe t te red  d iscre t ion  to  do  tha t  on  h is  own but  he  chose 

not  to  do  tha t ,  he  chose to  appo in t  in  each ins tances  

commi t tees o f  peop le  w i th  exper t i se  in  po l i c i ng  and 

prosecut ing  and  lawyer ing  genera l l y  and these  peop le  

const i tu ted ,  you know,  an  adv i so ry  recommendat ion  to  h im 
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bu t  they d id  an  in te rv iewing p rocess,  they deve loped 

cr i te r ia  fo r  do ing  the  in te rv iewing and then made the i r  

recommendat ion  to  the  Pres ident ,  so  nobody cha l lenged,  

you know,  and whethe r  i t  shou ld  be  or  shou ld  no t  be  

cha l lenged is  an  in te res t ing  quest ion ,  the  Pres ident ’s  so le  

r igh ts  to  ac tua l l y  make the  appo in tment  bu t  they d id  – bu t  

the  process tha t  he  fo l lowed d id  p rov ide  h im wi th  t he  k ind  

o f  necessary  in te l l igence in fo rmat ion  and cons ide ra t ion  to  

ac tua l l y  make a  ra t iona l  appo in tment ,  s im i la r ly,  you know,  

in  the  work  tha t  we have done w i th  par l iament ,  we are  no t  10 

necessar i l y  say ing  tha t ,  you know,  we may want  to  say tha t  

par l iament ’s  ro le  shou ld  be  removed in  ac tua l l y  mak ing  in  

the  Nat iona l  Assembly  ac tua l l y  mak ing  the  dec is ion  on  the  

bas is  o f  the  recommendat ion  i f  you  see i t  in  the  

par l iamentary  commi t tee  bu t  the re  has go t  to  be  a  ra t iona l  

p rocess to  do  so  and I  am p leased  tha t  we are  ab le  to  say 

tha t  in  the  process tha t  has been dec ided on to  –  on  

whethe r  o r  no t  to  remove the  cur ren t  Pub l ic  Pro tec tor  f rom 

o f f i ce ,  the  Speaker  has se t  up  a  s im i la r  p rocess where  

exper t s  a re  –  a  smal l  exper t  commi t tee  has been se t  up  in  20 

order  to  de te rmine in  the  f i rs t  ins tance whether  the re  are  –  

whethe r  the  grounds fo r  remova l  have been met  and th is  

commi t tee  w i l l  adv i se  the  par l iamenta ry  commi t tee ,  th is  

commi t tee  o f  exper ts  w i l l  adv ise  the  pa r l iamenta ry  

commi t tee  on  whether  the  grounds  ex is t  and the  par l iament  
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commi t tee  w i l l  then be the  dec i s ion-maker.   But ,  as  I  say,  

aga in ,  as  in  the  case o f  the  Pres ident ’s  dec i s ion  regard ing  

the  appo in tment  o f  the  heads o f  the  NPA and SAPS,  some 

group o f  exper ts  have been inv i ted  to  cons ider  the  

quest ion  and adv ise  them tha t  ass is t  the  commi t tee  in  the  

incred ib l y  impor tan t  dec is ion  tha t  i t  makes.  

MR FREUND SC :    Now,  Mr  Lewis ,  you a lso  re fer  in  your  

repor t  to  the  recent  inqu i ry  headed by  Judge  Rober t  

Nugent .  

MR LEWIS:    Yes.  10 

MR FREUND SC :   On the  quest ion  o f  the  appo in tment  o f  

the  Commiss ioner  o f  the  South  A f r i can Revenue Serv i ce  

and rea l l y  i t  i s  to  the  same e f fec t ,  i s  i t  no t ,  as  what  you are  

now asser t ing .  

MR LEWIS:    In  fac t  thank you fo r  tha t  because i t  was not  

the  head o f  SAPS,  i t  was head o f  SARS tha t  the  P res ident  

appo in ted  the  o ther  commi t tee .   Yes,  you know,  Judge 

Nugent ’s  adv ice  in  h is  recommendat ion  in  h is  Commiss ion  

repor t ,  you know,  suppor t s  bo th ,  you know,  what  we wou ld  

l i ke  to  see and i t  a lso ,  I  shou ld  add,  ce r ta in ly  in  the  case 20 

o f  the  head o f  the  NPA,  who he was not  dea l ing  w i th  here ,  

suppor ts  the  adv i ce  o f  the  recommendat ion  o f  the  na t iona l  

deve lopment  p lan  where ,  you know,  i t  sa id  you se t  up  the  

pane l  o f  exper t s ,  a  mul t i -s takeho lder  commi t tee ,  so  they  

are  no t  on ly,  you  know,  techn ica l  exper t s ,  bu t  peop le  w i th ,  
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you  know,  exper t i se  in  po l i cy -mak ing  in  c iv i l  soc ie t y 

a rguab ly  and these a re  the  appropr ia te  fo rms o f  mak ing  

these appo in tmen ts .   I  th ink  there  is  a  b ig  quest ion  about ,  

you know,  whethe r  –  Judge Nugent  advocates  a  ve ry  s t rong  

de-po l i t i c i sa t ion  o f  the  process.    

There  is  a  quest ion  ove r  whether  any fo rm o f  

po l i t i cs  shou ld  be  ab le  to  in t rude in to  the  process.   I  mean,  

we have been –  maybe because  we do not  have d i rec t  

exper ience o f  th is  and we are  no t  exper t s  in  th is ,  we have  

been s t ruck  by  the  Jud ic ia l  Se rv i ces  Commiss ion  process 10 

o f  the  appo in tment  o f  judges.   I t  seems to  come c losest  to  

what  we want  because there  is  cer ta in ly  more  than a  

degree o f  po l i t i cs  in  tha t  p rocess,  I  mean,  I  th ink  tha t  there  

is  someth ing  l i ke  –  I  speak under  cor rec t ion  bu t  e igh t  o r  

ten  members  o f  par l iament  invo lved in  tha t  p rocess.  

CHAIRPERSON:   I  th ink  the  major i t y  a re  po l i t i c ians,  i f  I  

am not  m is taken.  

MR LEWIS:    Yes.  

CHAIRPERSON:   Ja.  

MR LEWIS:    And a  m in i s te r  invo lved in  tha t  p rocess bu t  20 

there  are  a lso  –  you know,  there  i s  a lso  the  Ch ie f  Jus t ice  

and her  Judge Pres ident  and some heavy h i t t ing  sen ior  

counse l  invo lved  in  i t  and I  wou ld  imag ine  tha t  they ge t  

heard ,  i f  you  l i ke .  

 So,  you know,  tha t  seems to  us  to  be  a  ro le  mode l  
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wor thy  o f  cons idera t ion  bu t  so  do  the  remarks  o f  Judge  

Nugent  o r  h is  recommendat ions,  so  do  the  

recommendat ions  o f  the  na t iona l  deve lopment  p lan  w i th  

respect  to  the  NPA and so  do  I  say,  w i th  respect ,  does ou r  

own exper ience bear  cons idera t ion  because the  sys tem or  

sys tems a t  the  moment  a re  no t  p roduc ing  the  des i red  

resu l ts  w i th  ca tas t roph ic  consequences in  some ins tances.  

MR FREUND SC :    Mr  Lewis ,  you have la id  a  s t rong 

foundat ion  bu t  I  wou ld  l i ke  to  take  you  to  your  

recommendat ions  wh ich  we f ind  a t  976 and fo l low ing in  the  10 

bund le  and i f  I  cou ld  maybe make th is  observa t ion  tha t  

your  ev idence and exper ience suggests  tha t  somet imes  

th ings work  reasonab ly  we l l  and somet imes they do  not ,  

w i thout  in te rvent ion ,  ye t  you are  propos ing  here  tha t  th is  

Commiss ion  shou ld  in te rvene in  the  sense o f  mak ing  

cer ta in  recommendat ions and so  the  quest ion  remains  

why?  Why shou ld  we not  jus t  be  happy w i th  th ings  as  they 

are?  

MR LEWIS:    Wel l ,  you know,  f i rs t l y  I  do  no t  th ink  tha t  one 

shou ld  be  happy w i th  a  sor t  o f  w in  some,  lose  some 20 

cons idera t ion  when one can remove a t  leas t  some o f  the 

uncer ta in ty  f rom tha t .   I  mean,  se lec t ion  processes  and I  

am su re ,  you know,  a l l  o f  us  have been invo lved in  them 

are  never  pe r fec t  p rocesses and they o f ten  do  not  p roduce  

per fec t  ou tcomes  w i th  the  best  p rocesses in  the  wor ld  bu t  I  
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th ink  they shou ld  be  g iven a  chance and,  you know,  the  

recommendat ions  here  I  th ink ,  aga in  w i th  respec t ,  g ive  

them the  best  poss ib le  chance.  

 And then I  th ink  because,  you know,  th is  

Commiss ion  dea l ing  w i th  how to  ensure ,  best  ensure  tha t  

s ta te  capture  does not  happen aga in  are  I  am sure  bound  

to  make recommendat ions as  to  how tha t  can be prevented  

and because o f  t he  c lea r  impor tance –  and I  am not  on l y  

ta lk ing  about  the  k ind  o f  ins t i tu t ions  ment ioned here ,  I  am 

ta lk ing  o f  the  heads o f  s ta te  owned  enterpr ises ,  the  boards 10 

o f  s ta te  owned enterp r ises ,  the  heads o f  these ins t i tu t ion 

and I  cannot  say  th is  s t rong ly  enough,  were  abso lu te l y  

ins t rumenta l  in  the  captu re  o f  the  s ta te  and I  wou ld  go  

fu r ther  and say tha t  the  most  impor tan t  –  I  th ink  I  have  

sa id  th i s  a l ready  –  most  impor tan t  ro le  tha t  the  P res ident  

p layed in  secur ing  s ta te  captu re  lay  in  h is  powers  o f  

appo in tments  and h is  in f luence over  o ther  appo in tments ,  

peop le  who were  appo in ted  man i fes t l y  to  secure  access to  

p rocu rement  budgets ,  peop le  who were  appo in ted  

man i fes t l y  to  secure  access to  the  regu la to ry  sys tems in  20 

the  m in ing  sector,  peop le  who were  appo in ted  man i fes t l y  to  

ensure  a  compl ian t  law enforcement  o r  c r im ina l  jus t i ce  

sys tem ra ther  t han  a  robust  and independent  c r im ina l  

jus t i ce  sys tem.  

 So tha t  i s  why  I  th ink  the  Commiss ion  shou ld  
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concern  i t se l f  w i th  th is  quest ion .  

MR FREUND SC :    Wel l ,  aga ins t  tha t  background  wou ld  

you jus t  take  us  th rough  the  f i ve  p r inc ip le  

recommendat ions  wh ich  you make a t  pages …[ in te rvenes]  

CHAIRPERSON :    Jus t  one second,  Mr  Freund,  jus t  one  

second.   I  jus t  want  to  say,  Mr  Lewis ,  those mat te rs  tha t  

you have jus t  ment ioned,  the  appo in tments  o f  cer ta in  

peop le  to  ce r ta in  en t i t ies  w i th in  the  s ta te  are  rea l l y  very  

impor tan t  mat te rs  when one cons iders  what  seems to  have 

happened in  te rms o f  the  ev idence tha t  the  Commiss ion  10 

has heard  and they are  go ing  to  be  very  impor tan t  in  te rms 

o f  the  recommendat ions tha t  the  Commiss ion  shou ld  make 

in  o rder  to  t r y  and ensure  tha t  measures w i l l  be  pu t  in  

p lace  to  t ry  and  prevent  a  recu r rence o f  what  seems to  

have happened.   So you are  r igh t  to  emphas ise  tha t  the  

Commiss ion  shou ld  pay spec ia l  a t ten t ion  to  how cer ta in  

appo in tments  seem to  have been made wi th  a  v iew to  

fac i l i ta t ing  wrongdo ing  and how the  appo in tment  p rocesses  

shou ld  be  looked  a t  in  regard  to  SOEs and o ther  en t i t ies ,  

maybe to  t ry  and  make su re  tha t  p rospects  tha t  someth ing  20 

s im i la r  cou ld  happen in  the  fu tu re  are  m in im ised.   So those 

are  rea l l y  impor tan t  i ssues,  we a re  keep ing  ou r  focus on  as  

we l l .   So I  jus t  thought  I  wou ld  ment ion  tha t  I  th ink  you are  

spot  on  in  say ing  they deserve  spec ia l  a t ten t ion .  
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MR LEWIS:    Thank you,  Cha i r,  tha t  i s  very  encourag ing .   

Do you want  me to  go  th rough these recommendat ions?  

MR FREUND SC :    I  th ink  you shou ld  no t  leas t  because  

many peop le  who  w i l l  be  l i s ten ing  or  watch ing  w i l l  no t  have 

an oppor tun i ty  to  have read th is ,  so  we need to  jus t  p lace  

on reco rd  the  g i s t  o f  what  you are  propos ing .  

MR LEWIS:    Ja,  we make f i ve  recommendat ions he re .   You 

know,  the  f i rs t  i s  to  rev iew the  leg is la t ion  and i t  wou ld  be  

qu i te  a  lo t  o f  leg is la t ion ,  to  rev iew the  leg is la t ion  tha t  

p rov ides gu idance on fa i r  and  ob jec t i ve  appo in tment  10 

processes.   You know,  a t  the  moment  there  is  no  s ing le  

p iece  o f  leg is la t ion  tha t  governs the  appo in tment  o f  sen ior  

o f f i c ia ls ,  i t  i s  spread th roughout  the  leg is la t ion .   You know,  

I  am not  sure  f rom a  governance po in t  o f  v iew whethe r  

there  a re  good arguments  to  say ing  there  shou ld  be  s ing le  

p iece  o f  leg is la t ion  tha t  governs  a l l  o f  th is  bu t   -  o r  

whethe r  th is  s tandard ised th ing  shou ld  be  repeated  

th rough –  those requ i rements  shou ld  be  repeated th rough 

var ious s ta tu tes  tha t  p rov ide  fo r  the  appo in tment  o f  

par t i cu la r  posts ,  bu t  requ i rements  were  impar t ia l ,  e f fec t i ve  20 

and t ransparent  p rocesses tha t  a re  se t  in  law wi th  

p rescr ibed c r i te r i a  wh ich  cand ida tes  must  adhere  to  can 

lead to  fa i r  appo in tments  and appropr ia te  and competent  

leaders ,  tha t  can ass i s t  in  p ro tec t ing  ins t i tu t ions  f rom 

po l i t i ca l  in te r fe rence w i thout  adequate  laws such as  in  the  
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case o f  the  IP ID,  appo in tments  can lega l l y  happen,  

un i la te ra l l y  w i th  very  few avenues fo r  accountab i l i t y.   So,  

you know as we recounted in  the  Po l ice  Commi t tee 

exper ience,  the  Min is te r  made the  dec is ion  and  the  –  

prov ided no reasons fo r  i t  and the  Commi t tee  s imp ly  rubber  

s tamped i t .    

Second ly  to  deve lop  a  mul t i  s takeho lde r  s t ruc ture  to  

oversee the  appo in tments ,  p roceed ings –  I ’m  not  sure  tha t  

oversee is  the  r igh t  word  there ,  to  e f fec t i ve ly,  make the  

appo in tments ,  to  be  the  se lec t ion  Commi t tees in  these 10 

ins tances and these –  the  mode ls  tha t  we suggested the re  

are  the  JSE,  the  se lec t ion  commi t tees es tab l i shed  by  the 

Pres ident  to  appo in t  the  SARS – in  a  recent  appo in tment ,  

re la t i ve ly  recent  appo in tment  o f  the  SARS Commiss ioner  

and the  NDBP as  we l l  as  the  recent  p roposa l  by  Par l iament  

to  ins t i tu te  an  independent  pane l  compr ised o f  lega l  

exper t s  to  cons ider  whether  there  is  a  pr ima fac ie  case to  

remove the  cur ren t  Pub l ic  Pro tec to r.   Those and our  

exper ience o f  the  Aud i to r  Genera l  appo in tment ,  seemed to  

us  to  be  the  k ind  o f  ro le  mode ls  tha t  we shou ld  fo l low,  20 

each o f  wh ich  invo l ve  exper t  s takeho lders  appropr ia te  to  

the  appo in tment  tha t  i s  be ing  made .   

Second ly,  where  Par l iament  had,  indeed –  I  don ’ t   -  

o ther  p rocesses are  u t i l i sed  to  ensure  tha t  a l l  

Par l iamentary  success ion  se lec t ion  processes are  
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t ransparent  and open and in ,  you know,  what  we have sa id  

here  is  tha t  t ransparency shou ld  invo l ve  w ide ly  pub l i sh ing  

the  adver t i sement  fo r  the  ava i lab le  pos i t ion .   Pub l i sh ing  

bo th  the  long l i s t s  and shor t  l i s ts  o f  cand ida tes  as  we l l  as  

any suppor t ing  in fo rmat ion  p rov ided by  cand ida tes .   

Shar ing  the  budgets  and expend i tu re  re la ted  to  

appo in tments  and  ensur ing  tha t  in te rv iews and de l ibera t ion  

processes are  open and access ib le  to  the  pub l i c .   Aga in ,  i t  

seems to  me,  tha t  the  JSE is  a  good ro le  mode l  in  th is  

regard .   Four th l y  the  cand ida tes  must  be  tes ted  fo r  10 

in tegr i t y  and e th ics  as  we l l  as  the i r  sk i l l s  and exper t i se  

us ing  c lear  mer i t  based and ob jec t i ve  c r i te r ia .   There  are  

we l l  tes ted  HR methods fo r  tes t ing  fo r  th ings l i ke  in tegr i t y,  

e lus i ve  as  these may see but  they  are  we l l  t r ied  and tes ted  

mechan isms fo r  do ing  so  and how one can appo in t  the  

head o f  some o f  these ins t i tu t ions  w i thout  in teg r i t y  tes t ing 

rea l l y  bogg les  the  m ind but  there  shou ld  be  proper  

sc reen ing  o f  cand ida tes .   Adequa te  ve t t ing  based  on the  

ob jec t i ve  c r i te r ia  o f  wh ich  e th i ca l  conduct  in  the  past  i s  

paramount .   So,  tha t ’s  the  four th  recommendat ion  and then  20 

f i f th ly  to  ensure  tha t  the  pr inc ip le ,  the  pub l i c  pa r t i c ipa t ion  

is  a  v i r tua l  tenant  in  Par l iamentary  appo in tment  p rocesses.   

Th is  wou ld  a l low fo r  the  pub l i c  as  we l l  as  fo r  employees in  

the  va r ious overs igh t  ins t i tu t ions  where  the  appo in tments  

are  be ing  made,  to  be  appra i sed o f  the  ab i l i t y  as  in  
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charac ter i s t i cs  tha t  the  new appo in tee  shou ld  br ing  to  the  

job .    

In  the  Pub l ic  Pro tec tor  case,  one o f  the  th ings tha t  

we d id ,  was to  send a round a  quest ionna i re  to  every  

employee in  the  Pub l ic  Pro tec tor  Serv i ce  to  ask  them,  what  

they th ink  shou ld  be  the  qua l i t ies  tha t  shou ld  be  

fo reg rounded in  the  se lec t ion  o f  the  Pub l ic  Pro tec to r  and i t  

p roduced rea l l y  in te res t ing  resu l ts ,  in te res t ing  ou tcomes,  

manager ia l  sk i l l s  and qua l i t y  were  favoured by  some,  

in tegr i t y  was favoured by  o thers ,  some wanted on ly  judges  10 

or  fo rmer  judges  to  qua l i f y  fo r  –  to  be  head o f  the  Pub l ic  

Pro tec tor  bu t  they were  in fo rmat ive  and as  I  say,  cos t  

no th ing ,  to  ask  o f  peop le  who ’d  ac tua l l y  worked  in  the  

Pub l ic  Pro tec tor ’s  o f f i ce ,  who were  work ing  in  the  Pub l i c  

Pro tec tor ’s  o f f i ce ,  what  sor t  o f  head they wou ld  l i ke  to  see.   

So,  we wou ld  rea l l y  l i ke  to ,  you know,  as  one  o f  the 

recommendat ions  tha t  we make is  to  ensure  tha t  

oppor tun i t ies  fo r  pub l i c  par t i c ipa t ion  rea l l y  be  max im ised 

because they do  not  a lways p roduce the  resu l ts  tha t  you 

imag ine  tha t  they m ight  p roduce,  and they do  p rov ide  fo r  20 

much greate r  leg i t imacy a t  the  end o f  the  appo in tment  

p rocesses.   So those were  the  appo in tments  tha t  –  those  

were  the  recommendat ions tha t  we made.   As  I  say,  we 

have not  made a  recommendat ion  as  to  whethe r  we th ink  

Par l iament  shou ld  be  a  dec i s ion  maker  o r  the  P res ident  
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shou ld  make be a  dec is ion  maker,  you know,  tha t  maybe 

shou ld  be  debated and cons idered ,  I ’m  not  sure  bu t  to  my 

mind what  i s  pa ramount  i s  tha t  whoever  the  dec i s ion  maker  

i s ,  shou ld  be  in fo rmed by  a  pub l i c  par t i c i pa t ion  p rocess by  

exper t i se  by  in tegr i t y  tes t ing  and tha t  seems to  me,  

whethe r  i t ’s  Par l iament  o f  the  Pres ident  who makes the  

f ina l  dec i s ion ,  they shou ld  be  in fo rmed by  a  process tha t  

a l lows fo r  an  in fo rmed,  in te l l igent ,  ra t iona l  dec is ion  to  be 

made.  

ADV FREUND SC:    Thank you,  Mr  Lewis ,  I  have no  fu r ther  10 

quest ions.  

CHAIRPERSON:    Wel l ,  Mr  Lewis ,  I  th ink  the  

recommendat ions  tha t  you make,  tha t  you have jus t  dea l t  

w i th  now,  seem to  cover  the  impor tan t  p i l la rs  as  I  wou ld  

ca l l  them tha t  need to  be  looked a t ,  i f  one w ishes to  

improve the  qua l i t y  o f  the  cand ida tes  who get  appo in ted  to  

some o f  the  ins t i tu t ions ,  I  means,  speak ing  w i th in  the 

contex t  o f  SOE’s ,  I  cer ta in ly  have been th ink ing  tha t  i t ’s  

go ing  to  be  impor tan t  to  look  a t  the  k ind  o f  c r i te r ia  tha t  

shou ld  be  looked a t  in  se lec t ing  peop le  who w i l l  be  20 

cons idered as  members  o f  Boards o f  SOE’s .   So,  one ta lks  

about  the  cr i te r ia ,  what  c r i te r ia  they must  meet  and then  

apar t  f rom tha t ,  you need to  look  a t  the  process or  

appo in tment ,  what  t ype o f  p rocess shou ld  i t  be  and what  

shou ld  i t  be ,  i t ’s  ma in  fea tures  and t ransparency becomes 
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an  impor tan t  fea ture ,  shou ld  be  an impor tan t  fea ture  o f  

tha t  p rocess and  then there ’s  the  quest ion  o f ,  who shou ld  

make the  appo in tment  w i th in  the  contex t  o f  the  SOE’s  i f  

one ta lks  about  the  SOE’s  wh ich  have fea tured,  

p rominent ly  in  the  invest iga t ion  o f  the  Commiss ion ,  one  

ta lks  about  appo in tments  tha t  have been made by  

po l i t i c ians and i f  one looks a t  the  SOE’s  tha t  the  

Commiss ion  has been look ing  a t .   I f  tha t  i s  anyth ing  to  go  

by,  the  po l i t i c ians  have,  to  a  very  la rge  ex ten t ,  done  a  very  

bad job  in  te rms o f  appo in tments  bu t  maybe  tha t  i s  10 

because the  processes tha t  were  in  p lace  were  no t  

p rocesses tha t  enab led  or  p romoted qua l i t y  appo in tments .   

Obv ious ly,  a t  leas t  in  some case,  one wou ld  imag ine  there  

wou ld  be  po l i t i c i ans,  o r  a t  leas t  some o f  them wou ldn ’ t  

have,  de l ibe ra te l y,  wanted to  appo in tment  –  make  wrong 

appo in tments  bu t  there ’s  a  sugges t ion  in  the  ev idence –  or  

the  ev idence does suggest  tha t  there  may be case,  and 

there  may be a  number  o f  them where  the  appo in tments  

were  made in  o rde r  to  fac i l i ta te  wrongdo ing .   So your  

recommendat ions  seem to  ta lk  to  a l l  o f  those p i l la rs  tha t  20 

I ’m  ta lk ing  about ,  the  cr i te r ia  tha t  must  be  met  by  

cand ida tes ,  the  processes tha t  must  be  fo l lowed before  

those cand ida tes  are  appo in ted  and the  quest ion  o f  who 

shou ld  make the  appo in tments  and  you sa id  tha t ,  in  regard  

to  who shou ld  make the  appo in tments  you have no t  pu t  up 
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any  s t rong recommendat ions bu t  i t  may we l l  be  tha t  i f ,  fo r  

example ,  a  po l i t i c ian  i s  go ing  to  make the  dec is ion  there  

shou ld  be  a  body pr io r  to  the  po l i t i c ian  mak ing  tha t  

dec is ion ,  tha t  appo in tment ,  wh ich  makes a  recommendat ion  

and the  po l i t i c ian  is  no t ,  a t  la rge  to  go  aga ins t  tha t  

recommendat ion .   So,  one may have to  look  a t  mat te rs  

such as  tha t ,  I  don ’ t  know whether  you want  to  say  

anyth ing  about  tha t  k ind  o f  scenar io ,  fo r  example .   Namely  

no t  jus t  leav ing  i t  a t  say ing  i t  m igh t  no t  mat te r  who makes  

the  appo in tment  as  long as  –  the  appo in tments  as  long as  10 

they make in fo rmed dec is ions bu t  say ing  we l l ,  maybe  

somebody must  make a  recommendat ion  and somebody 

e lse  must  make  a  dec is ion  bu t  the  one who makes the  

dec is ion  shou ld  no t ,  l i gh t l y,  go  aga ins t  the 

recommendat ion .  Have you got  someth ing  to  say about  tha t  

Mr  Lewis?  

MR LEWIS:    You know,  my unders tand ing ,  Cha i r,  i s  tha t  –  

i t  tha t  in  the  case o f  the  appo in tment  o f  the  Boards o f  

SOE’s ,  these a re  la rge ly  made by  way o f  a  Min is te r,  the  

Min is te r  respons ib le  fo r  the  SOE making  recommendat ions 20 

to  Cab ine t  wh ich  are  ra re ly  re jec ted  a l though I  th ink  

somet imes are  rea l l y  quest i oned a l though  maybe 

somet imes are  and I  th ink ,  in  the  case o f  SOE’s  there  is  a  

very  good argument  w i th  se t t ing  up  a  s t ruc ture  tha t  f i l t e rs 

cand ida tes  fo r  Board  membersh ip  and tha t  makes 
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recommendat ions  to  the  Min is te r.   Whether  the  Min is te r  

shou ld  be  g iven  abso lu te l y  no  d iscre t ion  or  no t ,  I  don ’ t  

know,  I  th ink  probab ly  you ’d  pre fe r  a  s i tua t ion  l i ke  the  JSE 

aga in  where  more  recommendat ions are  made than  

pos i t ions  tha t  a re  ava i lab le  to  g ive  the  Min i s te r  some 

d iscre t ions bu t  i t ’s  abso lu te ly  v i ta l  in  the  case o f  SOE’s  

tha t  th is  be  done,  you know,   I ’m  not  o f  the  schoo l  tha t  

be l ieves tha t  you  have to  be  an  exper t ,  so r t  o f ,  E lec t r i ca l  

Eng ineer  to  be  on  the  Board  o f  Eskom or  a  Transpor t  

Economis t  to  be  on  the  Board  o f  Transnet  bu t  you ’ve  go t  to  10 

have some peop le  who know abou t  how – about  energy and   

you ’ve  go t  to  know some peop le  who you know about  

f inance and then you ’ve  go t  to  jus t  have some peop le  who  

are  honest ,  smar t ,  exper ienced peop le  in  govern ing  huge  

and complex  ins t i tu t ions ,  who maybe have no par t i cu la r  

techn ica l  exper t i se  to  appo in t .    

So,  you need to  have an in te l l igent  v iew o f  what  m ix  

o f  sk i l l s  do  you  need on a  Boards o f  these incred ib l y  

complex  ins t i tu t ions  and they are  more  complex  ins t i tu t ions  

than pr iva te  sec tor  Boards because you have the  rea l  20 

d i f f i cu l t y  o f  hav ing  to  ba lance the  pub l i c  in te res t  together  

w i th  commerc ia l  and f inanc ia l  sus ta inab i l i t y  and th is  i s  a  

very,  ve ry  complex ,  d i f f i cu l t  m ix  to  manage and so  you 

need peop le  w i th  very  spec ia l  sk i l l s .  You need peop le  w i th  

sk i l l s  in  Deve lopment  Economics  or  Deve lopment  work  bu t  
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there  shou ld  be  a  Commi t tee  tha t  i s  ab le  to  assess the  

su i tab i l i t y  o f  cand ida tes  fo r  th is  work  and you cou ld  even  

work  up  a  poo l  o f  su i tab le  cand ida tes  f rom whom cho ices 

cou ld  be  made when the  need ar ises .   They needn ’ t  on ly  be  

–  the  su i tab le  cand ida tes  need no t  on ly  be  ident i f ied  when 

the  t ime comes to  appo in t  a  Board .    

So,  I  th ink  th is  i s  a  ve ry  impor tan t  cons ide ra t ion  

because,  de f in i te ly,  in  the  case o f  some o f  the  SOE’s  and  

the  S ta te  Capture  s to r ies  tha t  have come out  o f  i t ,  there  

was a  m ix ture  o f ,  i f  you  l i ke ,  bad fa i th  and incompetence.   10 

You know,  peop le  who jus t  served on Boards tha t  they had  

no par t i cu la r  competence to  serve  on ,  they may have been  

peop le ,  very  competent  in  o ther  spheres o f  l i f e  bu t  to  go  

on to  the  Boards  o f  one o f  these mass ive  organ isa t ions 

w i thout  some par t i cu la r  sk i l l ,  and as  I  say,  i t  needn ’ t  

necessar i l y  be  a  techn ica l  sk i l l  tha t  you br ing  to  the  pa r ty,  

i s  a  rec ipe  fo r  d i sas te r.  

CHAIRPERSON:    Wel l ,  I  heard  ev idence in  regard  to  one  

o f  the  SOE’s  tha t  when a  ce r ta in  Board  tha t  was sa id  to  

have done ex t remely  we l l  dur ing  i t s  te rm and the  Min is te r  20 

had spoken in  h igh  p ra ise  o f  the  Board  bu t  then –  and  

there  had been ta lk  tha t  i t ’s  te rm  wou ld  be  ex tended the  

way they were  do ing  we l l  bu t  then,  sudden ly  a  dec is ion  

was taken not  to  ex tend the i r  te rm and they were  a l l  

a l lowed to  go  except ,  I  th ink  I  was to ld ,  to  one member  j us t  
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fo r  cont inu i t y  bu t  the  one member  who –  o f  the  Board  who  

was re ta ined was  sa id ,  in  the  ev idence before  me,  to  be  a  

member  who had  been very  qu ie t  th roughout  the  prev ious  

te rm so  tha t ’s  what  was sa id .   Okay,  a l r igh t ,  thank you.   Mr  

Freund d id  you say you are  done,  you have no fu r ther  

quest ions?  

ADV FREUND SC:    I  have no fu r ther  quest ions Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t ,  thank you ve ry  much Mr  

Lewis  fo r  coming  to  ass is t  us ,  we apprec ia te  i t ,  and you 

are  now excused.  10 

MR LEWIS:    Thank you and thank you fo r  the  oppor tun i ty  

to  make these submiss ions to  you Mr  Cha i r.  

CHAIRPERSON:    Thank you,  Mr  Freund?  

ADV FREUND SC:    Cha i r,  I  be l ieve  you ’ re  qu i te  poss ib ly  

under  cons iderab le  t ime const ra in ts ,  Ms Rau l t -Smi th ,  I  see 

is  s t i l l  w i th  us ,  I  wou ld  be  on ly  too  happy to  go  back and  

t ry  and lead her  ev idence,  bu t  I  don ’ t  know i f  you have 

o ther  commi tments?  

CHAIRPERSON:    I  don ’ t  see the  next  team for  the  even ing  

sess ion  as  ye t ,  so  I  th ink  le t ’s  s ta r t  w i th  Ms Rau l t -Smi th 20 

and see how we go,  what ’s  your  es t imate  o f  how long she 

might  be?  

ADV FREUND SC:    I  wou ld  have thought  an  hour.  

CHAIRPERSON:    Ja ,  okay,  a l r igh t .   I  th ink ,  le t ’s  jus t  take  

f i ve  m inutes  ad journment ,  ten  m inutes  ad journment  –  ten 
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m inu tes  ad journment  no t  f i ve  and then we ’ l l  resume and  

then le t ’s  cont inue w i th  he r,  we ad journ .  

REGISTRAR:    Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    A re  you ready Mr  Freund?  

ADV FREUND SC:    Yes,  Cha i r.   And i t  seems tha t  we have  

good connect ion .   Now Cha i r,  you w i l l  reca l l  tha t  we  

in te rposed because o f  connect ion  issues.   We had  

commenced the  ev idence under  a f f i rmat ion  o f  Ms Rau l t -10 

Smi th .   Her  ev idence is  in  Exh ib i t  ZZ-8 .  

CHAIRPERSON:    Yes.  

ADV FREUND SC:    Which  is  on  pages 754 and fo l low ing.  

CHAIRPERSON:    Can you jus t  repeat  the  f i le?   I  jus t  want  

to  see whether  i t  i s  the  same one I  have o r  i s  another  

bund le .  

ADV FREUND SC:    Bund le  2  wh ich  you wou ld  have had 

before  bu t  i t  wou ld  no t  been the  same bund le  as  Mr  Lewis .  

CHAIRPERSON:    Okay.   

ADV FREUND SC:    ZZ-8 ,  i t  s ta r ts  f rom page 754.  20 

CHAIRPERSON:    Okay I  have got  i t .  

ADV FREUND SC:    Thank you Cha i r.    

CHAIRPERSON:    Miss  . . . [ in te rvenes]   

ADV FREUND SC:    And Cha i r,  you w i l l  reca l l  tha t  a t  the 

moment  we were  in te r rup ted ,  I  had taken the  w i tness 
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th rough the  ex i s tence o f  th ree  repor ts  tha t  she had  

compi led .    

 I  had taken he r  th rough two conf i rmatory  tha t  were  

in  good orde r  bu t  I  had taken her  th rough a  th i rd  

conf i rmatory  tha t  had an er ror  in  i t .  

 And the  w i tness had sa id  tha t  she w i l l  a t tend w i th  

the  ass is tance o f  the  Commiss ion ,  no  doubt ,  to  a  shor t  

subsequent  a f f idav i t  to  rec t i f y  the  er ror  so  as  to  make c lea r  

tha t  was in tended to  be  annexed  was the  par l iamenta ry  

overs igh t  repor t  and not  the  PRASA repor t  as  i t  i s  s ta ted  in  10 

er ror.  

CHAIRPERSON:    H ’m.  

ADV FREUND SC:    I t  was i n  those c i r cumstances tha t  I  

was in  the  process o f  ask ing  you  Cha i r  p rov is iona l l y  and  

sub jec t  to  tha t  fu r ther  conf i rmatory  be ing  rece ived  

. . . [ in te rvenes]   

CHAIRPERSON:    H ’m.  

ADV FREUND SC:    . . . to  admi t  in to  the  bund le  as  Exh ib i t  

ZZ-8  the  th ree  a f f idav i t s  and the i r  annexures.  

CHAIRPERSON:    A re  they each  s tanda lone a f f idav i t s  in  20 

the  sense tha t  they a re  no t  . . . [ in tervenes]   

ADV FREUND SC:    They. . .   So the  f i rs t  po in t  s ta r ts  a t  755.  

CHAIRPERSON:    Ja?  

ADV FREUND SC:    And goes th rough to  825.  

CHAIRPERSON:    Yes.  
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ADV FREUND SC:    And there  a re ,  as  fa r  as  I  am aware ,  

no  d i f f i cu l t ies  w i th  tha t  one.  

CHAIRPERSON:    Okay i t  goes to  e igh t . .  762 and then 

the i r  annexures,  i s  tha t  r igh t?  

ADV FREUND SC:    Wi th  annexures i t  goes up to  825.  

CHAIRPERSON:    Ja .  

ADV FREUND SC:    755 to  825 is  the  f i rs t  one.  

CHAIRPERSON:    And th is  shou ld  be  Exh ib i t  ZZ?  

ADV FREUND SC:    ZZ-8 .1 .  

CHAIRPERSON:    8 .1 .   The a f f idav i t  o f  Ms Jenn i fe r  Phy l l i s  10 

Rau l t -Smi th  wh ich  s ta r ts  a t  875 is  admi t ted  together  w i th  

i t s  annexures and wou ld  be  marked as  Exh ib i t  ZZ-8 .1 .   

Okay.  

AFFIDAVIT  WITH ANNEXURES OF JENNIFER PHYLLIS 

RAULT-SMITH STARTING AT PAGE 875 IS ADMITTED 

AND MARKED AS EXHIBIT  ZZ-8 .1  

ADV FREUND SC:    Thank you Cha i r.   Then s im i la r l y,  f rom 

page 825 th rough  to  page 875 to  be  admi t ted  as  Annexure  

ZZ-8 .2 .  

CHAIRPERSON:    The a f f idav i t  o f  Ms Jenn i fe r  Phy l l i s  20 

Rau l t -Smi th  s ta r t ing  a t  page 825 together  w i th  i t s  

annexures is  admi t ted  and w i l l  be  marked as  Exh ib i t  ZZ-

8 .2 .    

AFFIDAVIT  WITH ANNEXURES OF JENNIFER PHYLLIS 

RAULT-SMITH STARTING AT PAGE 825 IS ADMITTED 
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AND MARKED AS EXHIBIT  ZZ-8 .2  

ADV FREUND SC:    Thank you Cha i r.   And then Cha i r  the  

th i rd  one is  f rom 876 th rough to  899.   That  i s  the  one 

where  I  have ind i ca ted  to  you tha t  there  is  a  m is take in  the  

conf i rmatory  wh ich  needs to  be  sor ted  ou t .    

 I t  has been so r ted  ou t  by  the  ev idence under  

a f f i rmat ion  by  the  w i tness to  you th is  a f te rnoon .   And 

rea l l y,  what  i t  does is  tha t  i t  po in ts  ou t  tha t  the  annexure  

tha t  was in tended to  be  re fer red  to  in  the  a f f idav i t  o r  tha t  

the  a f f idav i t  re fe rs  to  the  wrong annexure .  10 

CHAIRPERSON:    Yes.  

ADV FREUND SC:    I t  says  i t  i s  incorpo ra t ing  the  PRASA 

Repor t  when i t  i s  meant  to  be  incorpora t ing  the  repor t  on  

par l iamentary  overs igh t .  

CHAIRPERSON:    H ’m.  

ADV FREUND SC:    Bu t  no tw i ths tand ing  tha t ,  my 

submiss ion  is  tha t  there  is  no  reason why you shou ld  no t  

admi t  as  Exh ib i t  ZZ-8 .3  the  a f f idav i t  a t  876 th rough to  899 

as  an  exh ib i t  be fore  the  Commiss ion .  

CHAIRPERSON:    I  am jus t  th ink ing  whether  i t  i s  enough to  20 

do  i t  tha t  way or  whether  i t  i s  be t te r  o r  he r  –  s imp ly  g i ve  

her  o ra l  ev idence w i thout  re fe r r i ng  to  th is  conf i rmatory  

a f f idav i t  and dea l ing  w i th  the  cor rec t  repor t .  

 And then a f te rwards,  the  cor rec t  conf i rmatory  

a f f idav i t  can be put  in  togethe r  w i th  the  cor rec t  repor t .   And 
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in  the  conf i rmato ry  a f f idav i t ,  what  happened today can jus t  

be  ind ica ted  tha t  she gave ev idence w i thout  re fe r r ing  to  

th is  a f f idav i t .  

 Th is  i s  what  has happened but  th is  i s  what  shou ld  

have been put  in  and i t  i s  now been put  in .  

ADV FREUND SC:    Yes.   Judge ,  tha t  w i l l  cer ta in ly  be  i n  

o rder  f rom our  pe rspect ive .  

CHAIRPERSON:    Yes.  

ADV FREUND SC:    Bu t  the  imp l ica t ing ,  i f  I  unders tand you 

cor rec t l y,  i s  the  ac tua l  repor t  wh ich  is  the  repor t  tha t  s ta r ts  10 

a t  page 883.  

CHAIRPERSON:    Ja .  

ADV FREUND SC:    I t  runs th rough to  899,  w i l l  be  re fer red  

to  by  the  w i tness.  

CHAIRPERSON:    Yes.  

ADV FREUND SC:    And the re fo re  shou ld  be  admi t ted  as  

an  exh ib i t .  

CHAIRPERSON:    Yes,  yes ,  yes ,  yes .    

ADV FREUND SC:    So  I  w i l l  then ask  you to  admi t  by  

whatever  number  you th ink  appropr ia te  bu t  perhaps i t  20 

wou ld  be  8 .3(a ) ,  the  exh ib i t  tha t  runs f rom pages 883 

th rough to  899.  

CHAIRPERSON:    Yes.   You say th is  w i l l  be  exh ib i t . . .?  

ADV FREUND SC:    8 .3 (a) .  

CHAIRPERSON:    S tar t ing  w i th  ZZ or  no t?  
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ADV FREUND SC:    ZZ,  yes .   Sor ry,  ZZ.  

CHAIRPERSON:    Ja .  

ADV FREUND SC:    ZZ-8 .3 (a)  and i t  i s  to  be  found in  

Bund le  2  f rom page 883 and fo l low ing.  

CHAIRPERSON:    Yes.   The repor t  s ta r t ing  a t  page  883 is  

admi t ted  as  an  exh ib i t  and w i l l  be  marked as  Exh ib i t  ZZ-

8 .3(a ) .   I s  tha t  r igh t?  

ADV FREUND SC:    As  you p lease.  

CHAIRPERSON:    Ja .  

ADV FREUND SC:    Thank you Cha i r.    10 

REPORT STARTING AT PAGE 883 AS PART OF THE 

WITNESS,  JENNIFER PHYLLIS RAULT-SMITH’S  

AFFIDAVITS IS SUBMITTED AND MARKED AS EXHIBIT  

ZZ-8 .3 (A)  

CHAIRPERSON:    Okay a l r igh t .  

ADV FREUND SC:    Thank you  Cha i r.   Now Ms Rau l t -

Smi th ,  can I  now take you back to  the  f i rs t  o f  those 

a f f idav i t s ,  s ta r t ing  f rom page 755?  

MS RAULT-SMITH:    Yes.  

CHAIRPERSON:    Le t  us  check tha t  you can hear.   The las t  20 

t ime you –  the re  was a  prob lem.   Can you see me and can 

you hear  me we l l ?  

MS RAULT-SMITH:    Yes,  thank you Cha i r  I  can.  

CHAIRPERSON:    Ja ,  I  can hear  you qu i te  we l l  as  we l l .   So 

the  oa th  o r  a f f i rmat ion  tha t  took  ear l ie r  on  cont inues to  
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app ly,  okay?  

MS RAULT-SMITH:    Thank you.  

JENNIFER PHYLLIS RAULT-SMITH :   (s t i l l  a f f i rmed)  

CHAIRPERSON:    A l r igh t .   Mr  Freund.    

EXAMINATION BY ADV FREUND SC (CONTINUES):    

Thank you Cha i r.   I f  you  go p lease to  Bund le  2 ,  page 755.   

That  i s  the  f i rs t  page o f  you r  f i rs t  a f f idav i t .    

MS RAULT-SMITH:    [No aud ib le  rep ly ]   

ADV FREUND SC:    And you w i l l  reca l l  tha t  th is  i s  the  

a f f idav i t  tha t  annexes the  repor t  tha t  you d id  on  BOSASA.  10 

MS RAULT-SMITH:    R igh t .  

ADV FREUND SC:    Now what  I  wou ld  l i ke  you to  do  is  jus t  

w i th  re fe rence w i th  what  you say in  paragraphs 4  th rough 

to  10  o f  your  a f f idav i t .   Jus t  summar i se  ve ry  br i e f l y.   What  

i s  the  Par l iamentary  Mon i to r ing  Group and how does i t  go  

about  i t s  bus iness?  

MS RAULT-SMITH:    Thank you.   The Par l iamenta ry  

Mon i to r i ng  Group  came in to  ex is tence in  about  1995 when  

a  number  o f  Ngo ’s  rea l i sed tha t  the  commi t tee  sys tem o f  

the  new Par l iament  i s  rea l l y  impor tan t .  20 

 And i t  was impor tan t  fo r  them to  observe  what  

dec is ions wou ld  be  taken in  the  commi t tees.   They were  

const ruc t ing  a  who le  new democra t ic  soc ie ty  bu t  obv ious ly,  

w i th  near ly  50  commi t tees,  one l i t t le  NGO was not  ab le  to  

mon i to r  a l l  o f  the  commi t tees.  
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 And so  i t  was dec ided by  these NGO’s ,  the  th ree  o f  

them tha t  go t  together  and I  know Pro f  Ca l land ment ioned 

a lso  las t  week.  

 And they dec ided to  ins t i tu te  an  o rgan isa t ion ,  

exact ly  the  same as about  220 o thers  i n  the  wor ld  and i t  i s  

ca l led  the  Par l iamenta ry  Mon i to r i ng  Group.  

 So i t  i s  no t  a  un ique group but  i t  i s  un ique to  South  

A f r i ca .   And th is  g roup got  togethe r,  c rea ted a  ve ry  smal l  

o rgan isa t ion ,  maybe ha l f  a  dozen fu l l  t ime peop le .  

 In  add i t ion  to  tha t ,  the  ac tua l  peop le  who go and  10 

mon i to r  a re  vo lun teers  who get  pa id  l i ke  a  s t ipend and you  

can app ly  to  go  and moni to r.  

 There  a re  processes fo r  and cr i te r ia  fo r  check ing  

tha t  you a re  ab le  to  do  what  you have to  do .   And  PMG i s  

very  s t rong ly  suppor ted  by  var ious facu l t ies  a t  the  loca l  

un ivers i t ies .  

 And so  a  lo t  o f  our  mon i to rs  a re  postgraduate  

s tudents  who are  s tudy ing  Law,  In te rnat iona l  Re la t ions,  

Po l i t i ca l  Sc ience and so  on .  

 And so  by  mon i to r ing ,  no t  on ly  do  they cont r ibu te  20 

towards th is  democra t ic  p rocess bu t  they a re  a l so  

ex tend ing  the i r  own unders tand ing  o f  the i r  f ie ld .  

 So tha t  i s  how i t  i s  se t  up .   And what  happens is ,  

you go –  you a l loca te  to  a  commi t tee .   You go  to  the 

commi t tee ,  you  take  an MP3 p laye r,  you take  aud io  
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record ing  o f  the  en t i re  meet ing  and tha t  ge ts  up loaded 

onto  the  webs i te .  

 So a t  any t ime anybody can l i s ten  to  the  en t i re  

meet ing  o f  the  aud io .   So i f  a  recorded tenders  to  m iss  

someth ing  i t  wou ld  s t i l l  be  there  in  the  aud io .  

 Then you take  your  copy o f  the  record ing  home,  

you have made notes ,  espec ia l l y  who is  speak ing  a t  you 

are  l i s ten ing  to  i t ,  and you wr i te  ou t  a  s l im  a  repor t  as  you  

poss ib ly  can.    

 I t  i s  very  much  l i ke  the  Hansard  bu t  i t  i s  in  10 

repor ted  speech.   And then once you have done tha t  i t  ge ts 

send back to  the  Par l iamentary  Mon i to r ing  Group.    

 They do an ed i t  o f  i t  and they do  a  qua l i t y  cont ro l  

o f  i t  and then tha t  ge ts  loaded up onto  the  webs i te  together  

w i th  a l l  the  documenta t ion  tha t  was presented  a t  tha t  

par t i cu la r  meet ing .  

ADV FREUND SC:    Wel l ,  in  te rms,  wou ld  record  i t ,  repor t  

i t  and the  a lso  br ing  back and make ava i lab le  pub l i c  to  a l l  

documents  tab led  be fore  tha t  pa r t i cu la r  por t fo l io  commi t tee  

and  a l l  o f  tha t  i n  due course  i s  p rocessed on the  PMG 20 

webs i te .  

MS RAULT-SMITH:    Yes.   The in ten t ion  to  ge t  i t  a l l  up  

w i th in  th ree  days o f  a  meet ing .   So the  aud io  record ing  

goes up immedia te ly  w i th  a l l  the  o ther  documenta t ion .  

 And i t  a lso  inc ludes an a t tendance l i s t  o f  wh ich  
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par l iamentar ians  were  the re ,  who f rom tha t  commi t tee ,  

maybe the  Min is te r  and o the r  peop le .  

 So a l l  o f  tha t  goes up.   And bas ica l l y  tha t  i s  what  –  

there  must  be  about  50  mon i to rs  who do tha t  and there  are  

peop le  who drawn f rom a l l  wa lks  o f  l i fe .  

 As  I  sa id ,  there  are  a  la rge  o f  number  o f  

postgraduate  s tudents .   And on the  webs i te ,  you can 

access a l l  o f  th i s  in fo rmat ion  bu t  there  i s  a  subscr ip t ion 

fee  fo r  bus iness  and government  depar tments ,  s imp ly  to  

he lp  main ta in  the  organ isa t ion .  10 

 So the  subscr ip t ions  main ta in  about  a  quar te r  o f  

the  opera t ing  cos ts  and then there  are  some who suppor ts  

democracy tha t  subst i tu tes  the  res t  o f  the  costs .  

 I  th ink  I  can say  there  a re  repor t s  –  I  wou ld  no t  

ca l l  them minutes  because there  is  a  spec ia l  mean ing  to  

the  word  m inutes  and Par l iament  does have i t s  own  

minutes .  

 But  our  repor ts  a re  pre t ty  accura te .   They have  

been used by  tens o f  thousands o f  peop le  over  the  past  

two decades.   And we have got  a  very  pos i t i ve  re la t ionsh ip  20 

w i th  Par l iament .   Par l iament  he lps  us  to  access a l l  o f  those  

documents  i f  you  have d i f f i cu l t y  in  the  commi t tee  or  

someth ing .  

 So we are  ac tua l l y  qu i te  g ra te fu l  to  Par l iament  fo r  

suppor t ing  us  in  a  way we t ry  and  suppor t  Par l iament  and  
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democracy.  

ADV FREUND SC:    And the  reason why the  se rv ice  is  

necessary  because Hansard  wh ich  covers  debates  on  the  

f loor  o f  the  Nat iona l  Assembly  and presumable  the  NCOP, 

does not  keep records o f  por t fo l io  commi t tee  meet ings and  

tha t  was the  gap tha t  your  o rgan isa t ion  was essent ia l l y  

founded in  o rder  to  address.   I s  tha t  cor rec t?  

MS RAULT-SMITH:    That  i s  exact ly  i t .   Yes.  

ADV FREUND SC:    Now hav ing  regard  to  yourse l f  

persona l ly,  i f  I  can  re fer  you to  paragraph 15  o f  your  10 

conf i rmatory  a f f idav i t  a t  page  759.   You had a  

d is t ingu ished ca reer  be fore  you became a  mon i to r.    

 And rea l l y,  i f  you  can jus t  exp la in  t o  the  Cha i r  what  

your  background  is  and tha t  you have exper ience o f  

dea l ing  w i th  the  par l iamentary  commi t tees,  no t  on ly  as a  

mon i to r  bu t  as  a  person repor t ing  to  par l iamenta ry  

commi t tees.  

MS RAULT-SMITH:    Yes.   I  s ta r ted  ou t  as  an  educato r  in  

Bonteheuwel .   And eventua l l y  ended up work ing  fo r  the 

Depar tment  o f  Educat ion .   I  worked w i th  Western  Cape 20 

Depar tment  o f  Educat ion .   I  was head o f  mat r i c  exams and  

cur r i cu lum.    

 And obv ious ly,  we o f ten  go t  quest i ons or  there  was  

a  meet ing  in  Par l iament  and ou r  depar tment  had to  p resent  

and i f  you were  d i rec ted  upwards then you cou ld  have been  
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chosen to  go  a long to  the  par l iamentary  meet ing .   So I  

went  a  number  o f  t imes.  

 And spec i f i ca l l y  when the re  were  quest ions asked,  

Par l iament . . .   Wel l ,  p rov inc ia l  leg is la tu re  quest ions,  then 

they wou ld  be  on  exams or  they have done incor rec t ly  and  

then I  wou ld  have to  answer  those quest ions and present  

them to  the  DG to  the  Min i s te r  to  be  ab le  to  answer.  

 And f rom there ,  I  went  up  to  Pre tor ia  to  the  

Nat iona l  Depar tment  o f  Educat ion  and I  was a  Ch ie f  

D i rec tor  fo r  cur r i cu lum and some o f  the  assessments  there  10 

as  we l l .  

 And exact ly  the  same th ing  there .   I  was ac tua l l y  

asked to  go  to  Par l iament ,  p resent  somet imes and 

def in i te ly  answer  a  lo t  o f  quest ions  to  Par l iament .  

 So I  had seen Par l iament  f rom the  o ther  s ide  and I  

was ve ry  fami l ia r  w i th  the  work ings o f  the  depar tments .   I  

know exact ly  how a  depar tment  works .  

 So when the  course  o f  events  le f t  a  huge gap in  

my l i fe .   I  heard  about  the  Par l iamenta ry  Mon i to r i ng  Group  

and I  dec ided tha t  –  I  s tud ied  Po l i t i ca l  Sc ience in  my 20 

degree.   So s im i la r  background.  

 And so  then I  –  i t  i s  now been four  years  tha t  I  

have been do ing  i t .   And then because I  was do ing  two 

somet imes even  th ree  meet ings a  week and  rea l l y  

en joy ing ,  I  must  say.   I  learn t  a  lo t .  
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 And then th is  i ssue came up.   I  was asked to  wr i te  

the  repor t ,  bas i ca l l y,  because I  unders tood Par l iament  

qu i te  we l l .   I  unders tood depar tments  and I  knew my way 

around the  PMG webs i te  wh ich  is  qu i te  an  immense 

webs i te .  

ADV FREUND SC:    R igh t .   Now when you say when th is  

i ssue came up,  I  th ink  you must  be  a l lud ing  to  the  fac t  tha t  

I  had some. . .  w i th  the  sen ior  peop le  w i th in  the  

Par l iamentary  Mon i to r ing  Group and the  PMG equ ipped to 

ass is t  the  Commiss ion  and eventua l l y  dec ided,  a t  leas t  in  10 

the  f i rs t  ins tance,  to  commiss ion  two repor ts .    

 One on ove rs igh t  on  BOSASA by the  Por t fo l io  

Commi t tee  on  Cor rec t iona l  Serv i ces  and one on overs igh t  

by  the  Por t fo l io  Commi t tee  on  Transpor t .   And you were  

requested by  the  PMG to  ac tua l l y  p repare  those repor ts .   I s  

tha t  cor rec t .  

MS RAULT-SMITH:    That  i s  co r rec t ,  yes .  

ADV FREUND SC:    And what  you say in  your  a f f idav i t  i s  

essent ia l l y  th is .   You went  th rough  the  mass ive  mater ia l  in  

bo th  i ssues –  re levant  to  bo th  i ssues and searched  th rough  20 

the  mate r ia l  o f  the  PMG to  f ind  any ins tances tha t  were  

re levant  to  the  quest ion  o f  overs igh t ,  whether  they were  

good overs igh t  o r  bad ove rs igh t .  

 You then compi led  long and deta i led  repor ts  as  to  

what  ac tua l l y  happened in  those  por t fo l io  commi t tees we  
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desc r ibed and a lso  o ther  por t fo l io  commi t tees and quest ion  

in  The House and  so  fo r th .  

 You t rawled th rough the  PMG records in  o rder  to  

p repare  these two repor ts .   Would  tha t  be  cor rec t?  

MS RAULT-SMITH:    That  i s  co r rec t ,  yes .  

ADV FREUND SC:    And le t  me focus f i rs t l y  on  the  repor t  

tha t  i s  annexed to  the  f i rs t  a f f idav i t .   Th is  i s  the  repor t  on  

BOSASA.   I f  I  can take you to  paragraph 16 o f  you r  

a f f idav i t  a t  page 759.  

MS RAULT-SMITH:    Yes.  10 

ADV FREUND SC:    You say the  fo l low ing in  your  a f f idav i t  

as  appear  f rom the  in i t ia l  por t ion  o f  the  repor t  annexed to  

th is  a f f idav i t  under  the  head ing  Scope o f  th is  Repor t :  

“ I t  i s  des igned  to  fo l low the  a t tempts  o f  

Par l iament  th rough i t s  sys tem o f  commi t tees to  

have overs igh t  over  the  Depar tment  o f  

Cor rec t iona l  Serv ices  as  regards  to  cont rac t  

w i th  the  BOSA group o f  compan ies  and the . . .  

to  po l i cy  and ac ts  o f  Par l iament  inc lud ing  the  

Pub l ic  F inance Management  Act ” .  20 

 So tha t  was rea l l y  the  pu rpose o f  the  repor t .  

MS RAULT-SMITH:    That  i s  co r rec t .  

ADV FREUND SC:    And then you exp la ined. . .   You exp la in  

how the  or ig ina l  Por t fo l io  Commi t tee  evo lved in to  a  s l igh t ly  

d i f fe ren t  Por t fo l i o  Commi t tee  and how you fo l lowed i t s  
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work ,  how you fo l lowed SCOPA,  how you looked  a t  The 

House or  quest ions in  The House,  how you looked a t  p ress  

repor ts ,  how you  cor re la ted  the  press  repor ts  w i th  what  

appeared in  these repor t s  o f  po r t fo l io  commi t tees,  and tha t  

a l l  appears  f rom the  tex t  o f  your  repor t  i t se l f .   Am I  r igh t?  

MS RAULT-SMITH:    That  i s  co r rec t ,  yes .  

ADV FREUND SC:    And then I  am not  go ing  to  take  you a t  

a l l  th rough the  substant ive  conten t  o f  your  BOSASA repor t  

bu t  you do make  the  observa t ion  tha t  –  th is  i s  what  you 

say in  parag raph 19 o f  your  a f f idav i t ,  page 751.    10 

 You say -  you draw comfo r t  f rom the  fac t  tha t  

Mr  James h imse l f ,  an  MP,  who  a t tended many  o f  the 

meet ings,  has had regard  to  your  repor t  and a t tended 

most ,  i f  no t  a l l  o f  those meet ings ,  and conf i rmed tha t  he  

th inks  th is  i s  a  good repor t  tha t  p roper ly  summar ises the  

events .  

MS RAULT-SMITH:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    I  s i t  cor rec t  tha t  you rea l l y  d id  v i r tua l l y  

the  same type o f  exe rc i se .   I  am now mov ing  to  page 785.   

I s  i t  the  same type o f  exerc i se  in  re la t ion  to  par l iamenta ry  20 

overs igh t  over  the  Passenger  Transpor t  Agency o f  South  

A f r i ca ,  genera l l y  known as PRASA? 

MS RAULT-SMITH:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And your  repor t  as  you we have  

a l ready ment ioned on PRASA,  s ta r ts  a t  page 832.   I t  i s  a  
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lengthy  and deta i led  repor t  bu t  your  methodo logy was 

prec ise ly  the  same.  

 You were  look ing  a t  the  ex ten t  o f  par l iamenta ry  

overs igh t  in  re la t ion  to  PRASA.   You focussed in  par t  o r  

la rge ly  on  the  Transpor t  Por t fo l io  Commi t tee  bu t  i f  the  

issue came before  SCOPA,  i f  the  issue gave  r i se  to  

quest ion  in  The House,  you noted tha t .  

 And you dea l  f rom and ex t rac ted  and put  in to  your  

repor t  the  reco rds  o f  the  PMG on those inc idents  and 

issues.   I s  tha t  cor rec t?  10 

MS RAULT-SMITH:    That  i s  cor rec t .   The PRASA repor t  

beg in  w i th  the  Four th  Par l iament  in  2009 because  PRASA 

was on ly  const i tu ted  jus t  be fo re  tha t .  

ADV FREUND SC:    That  i s  cor rec t .   And indeed,  when i t  

a l l  came about  the  BOSASA repor t ,  i t  went  back  ear l ie r  

than tha t  because in  fac t  the  i ssues o f  a l leged co r rup t ion  

invo l v ing  the  BOSASA group o f  compan ies  went  back 

ear l ie r.  

 So you in  fac t ,  went  r igh t  back to  the  beg inn ing  o f  

the  essence o f  the  re la t ionsh ip  be tween tha t  depar tment  20 

and tha t  por t fo l io  commi t tee  and how i t s  unders tand ing  o f  

i t s  funct ion  evo lved.  

 How i t  took  some t ime fo r  i t  to  come to  the  v iew 

tha t  i t  ac tua l l y  was requ i red  to  look  a t  i ssues o f  a l leged 

cor rup t ion .   And i t  d id  address tha t  and you fo l lowed the  
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who le  h is to ry  o f  tha t  in  your  repor t .    

MS RAULT-SMITH:    Yes,  I  d id .   Yes.    

ADV FREUND SC:    So  I  do  no t  p ropose to  take  you any 

fu r ther  on  e i ther  o f  those two repor t s  today.   I  th ink  the  

documents  speaks fo r  themse lves.    

 I t  i s  sa fe  pe rhaps to  make the  observa t ion  aga in  

tha t  in  paragraph  19 o f  your  a f f idav i t  a t  page 830 you say 

you draw comfo r t  f rom the  fac t  tha t  Mr  Manny de Fre i tas ,  

MP,  who a t tended  many o f  the  mee t ings re fer red  to  i n  your  

repor t ,  has conf i rmed tha t  in  h is  v iew,  the  PMG repor ts  a re  10 

reasonab le  accura te .  

 And he is  go ing  to  depose to  an  a f f idav i t  to  tha t  

e f fec t .   He d id  depose to  an  a f f idav i t  to  tha t  e f fec t .   And he 

d id  tes t i f y  be fore  the  Commiss ion  tha t  he  thought  tha t  the  

repor t  was a  reasonab le  re f lec t ion  or  to  the  best  o f  h is  

knowledge o f  wha t  happened on those issues.  

MS RAULT-SMITH:    Thank you.  

ADV FREUND SC:    Now what  I  wou ld  l i ke  to  take  you to  in  

a  b i t  more  de ta i l  i s  your  th i rd  repor t .   And tha t  i s  the  one  

where  I  am not  go ing  to  take  you th rough the  a f f idav i t  tha t  20 

has the  er ro r.  

 But  I  wou ld  l i ke  to  take  you to  your  repor t  tha t  

s ta r ts  a t  page 883.   And i t  runs  th rough,  so  fa r  as  I  am 

aware ,  inc lud ing  i t s  append ixes 899.   I s  tha t  cor rec t?  

MS RAULT-SMITH:    Yes.  
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ADV FREUND SC:    Now tha t  repor t ,  as  I  unders tand i t  

. . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Freund.  

ADV FREUND SC:    . . .ac tua l l y  g rew out  o f  your  ear l ie r  

. . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Freund.  

ADV FREUND SC:    In  the  process o f  compi l ing  your  

PRASA repor t ,  in  the  process o f  compi l ing  your  BOSASA 

repor t  . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Freund.   I  am sor ry.   10 

Ms Rau l t -Smi th ,  was tha t  answer  a  yes?  I  th ink  there  i s  

someth ing  tha t  Mr  Freund asked you about  the  las t  page o f  

your  repor t  and the  answer  was not  aud ib le ,  a t  leas t  to  me.  

MS RAULT-SMITH:    That  i s  my las t  page,  900.  

CHAIRPERSON:    Okay.    

MS RAULT-SMITH:    Bu t  you know tha t  I  am a  b i t  wary  o f  

th is  . . . [ in te rvenes ]   

CHAIRPERSON:    Wel l ,  my las t  page is  899 and I  suspect  

Mr  Freund ’s  one  is  899.   But  Mr  Freund,  i s  the  quest ion  

tha t  you had asked her  and I  th ink  i t  may have been to 20 

conf i rm tha t  tha t  repor t  goes up to  page 899.  

 So I  d id  no t  hear  answer.   That  i s  what  I  wanted to  

conf i rm but  you might  w ish  to  ask  tha t  quest ion  aga in  so  

tha t  we know whether  we have the  same number  o f  pages 

or  no t .  
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ADV FREUND SC:    Wel l ,  le t  me do tha t  a  l i t t le  b i t  more  

care fu l l y.   Am I  cor rec t  Ms Rau l t -Smi th  tha t  i t  s ta r ts  a t  –  

the  main  body o f  the  repor t  s ta r ts  a t  883 and  i t  goes  

th rough to  894 be fore  we come to  the  f i rs t  annexure? 

MS RAULT-SMITH:    Uhm . . . [ in te rvenes]   

ADV FREUND SC:    Sor ry.   Hav ing  sa id  tha t  . . . [ in te rvenes]   

MS RAULT-SMITH:    Yes.  

ADV FREUND SC:    May I  was r igh t .   Yes,  I  th ink  I  was  

r igh t  because on  my copy,  the  top  o f  895 i s  the  beg inn ing  

o f  Append ix  1 .   Do you have the  same? 10 

MS RAULT-SMITH:    Okay.   [ laughs]   Th i s  i s  the  one tha t  I  

had to  p r in t  ou t  because i t  was not  inc luded.   So on the  

page tha t  says Annexure  A ,  Repor t  by  the  Par l iamenta ry  

Mon i to r i ng  Group  on Par l iamenta ry  Overs igh t ,  fo r  me tha t  

i s  page 884.  

ADV FREUND SC:    A l r igh t .   So I  am one page out  a l l  the  

way th rough.  

MS RAULT-SMITH:    That  i s  a l r igh t .   I  w i l l  fo l low.  

ADV FREUND SC:    Because tha t  i s  your  f i r s t  page,  884  

the  end o f  Append ix  2 ,  you say,  comes to  900 whereas in  20 

the  records o f  the  Cha i r  and myse l f  i t  goes to  899.    

MS RAULT-SMITH:    [No aud ib le  rep ly ]   

ADV FREUND SC:    And tha t  i s  a  consequence o f  the  fac t  

tha t  you l i ve  in  Cape Town and documents  have had to  be  

emai led  to  you  and you have  done some pag ina t ion  
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yourse l f .   I s  tha t  cor rec t?  

MS RAULT-SMITH:    Yes.   Wel l ,  i t  i s  p r in ted  on  here  tha t  

page but  then I  d id  no t  ge t  a  hard  copy o f  i t  bu t  i t  i s  f ine .   

Go w i th  your  page numbers .   I  w i l l  –  I  rea l l y  have no  

prob lem a t  a l l .  

ADV FREUND SC:    A l r igh t .  

CHAIRPERSON:    Ja ,  I  th ink  i t  shou ld  be  poss ib le  because  

i t  looks  l i ke  you are  one page ahead o f  us .   So Mr  Freund,  

you jus t  ment ioned the  page numbers  a re  accord ing  to  

what  we have and you w i l l  know tha t  you have to  go  one  10 

page fu r the r.   Okay Mr  Freund?  

ADV FREUND SC:    Yes,  thank you .   Now before  I  take  you  

to  any spec i f i c  pages.   I  was ask ing  you a  genera l  quest ion  

and i t  re la tes  t o  the  o r ig ina l  o f  th is  th i rd  repor t .   And I  was 

put t ing  i t  to  your  comment .   You can co r rec t  me or  conf i rm.    

 That  rea l l y  what  happened is  tha t  in  the  process o f  

compi l ing  your  f i rs t  two repor ts ,  the  BOSASA repor t  and  

the  PRASA repor t .  

 You tend to  some so r t  o f  more  genera l  

observa t ions and  you a lso  sough t  a  l i t t le  b i t  about  your  20 

exper ience on o ther  commi t tees beyond those commi t tees.    

 And you s ta r ted  to  th ink  about  incorpo ra t ing  in to  

those repor ts  some genera l  observa t ions.   And then in  

d iscuss ion  w i th  me i t  was agreed tha t  ra ther  than do ing  

tha t  you wou ld  ex t rac t  tha t .  
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 And you wou ld  make tha t  a  separa te  se l f - s tand ing  

repor t  tha t  dea ls  genera l l y  w i th  the  quest ion  o f  

par l iamentary  overs igh t  and i t s  e f fec t i veness.   I s  tha t  a  fa i r  

summary?  

MS RAULT-SMITH:    That  i s  exact ly  what  happened .   I  was 

be ing  very  care fu l  because PMG is  neut ra l ,  none  par t  o f  

and does not  take  s ides and I  d id  no t  want  to  say PMG 

th inks  th is  bu t  i t  i s  inev i tab le  tha t  observa t ions w i l l  come 

out .   So what  I  rea l l y  pu t  in  my observa t ions and maybe a  

comment  on  the  observa t ions.  10 

ADV FREUND SC:    R igh t .   And rea l l y  what  I  am in te res ted  

in ,  p lac ing  as  ev idence before  the  Cha i r  today,  i s  rea l l y  

some o f  your  observa t ions.  

 So you dea l  in  t h is  repor t  by  way o f  background,  

w i th  the  mater ia l  tha t  the  Commiss ion  is  we l l - fami l ia r  w i th .   

The leg i s la t i ve  background and the  ru les  and so  fo r th .  

 And what  I  wou ld  l i ke  to  do  is .   I  wou ld  l i ke  to  take  

you rea l l y  f rom page 885 on my pag ina t ion ,  tha t  i s  t yped  

page 3  a t  the  foo t  o f  the  page.  

 And you then s tar t  dea l ing  w i th  par l iamentary  20 

commi t tees and  you exp la in  how they are  es tab l i shed  

under  the  ru les  and then f rom page –  f rom the  next  page,  

page 886 you s ta r t  to  emerge yourse l f  in  the  de ta i l  o f  your  

exper ience as  an  observer  o f  po r t fo l io  commi t tees.   And 

tha t  i s  rea l l y  the  meat  o f  what  I  want  to  t ry  and –  and t ry  to  
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g ive  on  the  record  th is  a f te rnoon.    

 Now in  the  th i rd  paragraph o f  page 866 o f  my 

papers ,  you ta lk  about  the  work  o f  each commi t tee  in  

p roduc ing  a  budgetary  rev iew and recommendat ion  repor t  

known as the  . . . [ ind is t inc t  –  word  cu t  o f f ] .    I f  you  cou ld  

br ie f l y  descr ibe  what  tha t  i s  and what  a  b ig  job  tha t  i s  and 

how much o f  the  commi t tee ’s  t ime tha t  takes.  

MS RAULT-SMITH:    Wel l ,  every  commi t tee  has to  p roduce  

th is ,  BRRR,  in  o rder  fo r  the  depar tment  to  ge t  i t s  fund ing  

and  so  what  i t  requ i res  i s  cons ide ra t ion  o f  the  annua l  p lan  10 

o f  the  med ium te rm expend i tu re  f ramework ,  they had to  go 

th rough the  budgets ,  they have to  look  a  prev ious budgets ,  

they have to  see  what  they have spent  and they have to  

d raw up th is  p lan  and th i s  one o f  the  issues about  the  

commi t tee  is  when they d raw up the  BRRR i t  i s  the i r  

commi t tee ,  the i r  depar tment .   So I  am t ranspor t  and th is  i s  

my depar tment  and I  want  to  make sure  they ge t  the  most  

money and so  on .  

 But  then,  on  the  o ther  hand,  i f  they  ge t  tha t  money  

and they do  not  spend i t  p roper ly  then tha t  same 20 

commi t tee  has go t  to  censure  them or  a t  leas t  do  some sor t  

o f  overs igh t .   So  rea l l y,  tha t  BRRR repor t  i s  an  enormous 

repor t ,  a  lo t  o f  i s  done by  the  commi t tee  s ta f f  and the  

commi t tee  s ta f f  bas i ca l l y  wr i te  most  o f  the  repor ts  and then 

leave the  recommendat ions and the  f ind ings  to  the 
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commi t tee  and the  commi t tee  then  puts  tha t  down and tha t  

i s  what  goes th rough as  the  key pa r t  o f  the i r  repor t .  

MR FREUND SC :    So  th is  i s  in tended to  enab le  pa r l iament  

to  make an input  on  the  who le  process o f  budget ing  wh ich ,  

o f  course ,  has  to  in  due course  go to  f inance and 

u l t imate ly  resu l t  in  an  approved nat iona l  budget  in  wh ich  

an  a l loca t ion  w i l l  be  made by  the  depar tment  and the  

commi t tee  p lays  a  ro le  in  tha t  p rocess th rough i t s  annua l  

BRRR repor t .  

MS RAULT-SMITH :    That  i s  cor rec t ,  yes .  10 

MR FREUND SC :    Now you make the  po in t  in  the  next  

parag raph tha t  the  most  e f fec t i ve  power  the  por t fo l io  

commi t tee  has,  to  en force  adherence to  leg is la t i on  and  

po l i cy  l ies  in  no t  approv ing  the  budget  o f  a  depar tment  and  

tha t  i s  a  theore t i ca l  sanct ion  bu t  i t  i s  very  dras t ic  and you 

make the  po in t  tha t  i t  i s  jus t  –  i t  has  never  been done  

a l though occas iona l l y  tha t  [ ind is t inc t ]  02 .21  has been 

made.  

MS RAULT-SMITH :    That  i s  cor rec t ,  i t  i s  fa r  too  dras t ic  

because i t  bas ica l l y  wou ld  c lose  down a  depar tment  and so  20 

a t  leas t  one,  i f  no t  more ,  commi t tees has th rea tened to  do  

i t ,  bu t  nobody has ac tua l l y  done  i t  because i t  i s  rea l l y  

d ras t ic ,  i t  means you w i l l  no t  have a  Depar tment  o f  

Transpor t  o r  Home Affa i rs  o r  whatever  i t  happens to  be  and  

I  th ink  someth ing  wou ld  have to  be  very  dras t ic  to  take  tha t  
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k ind  o f  a  s tep .  

MR FREUND SC :    R igh t .   And then what  you do  is  you 

move on,  I  am look ing  a t  the  th i rd  las t  pa ragraph  on the  

same page,  you exp la in  the  nu ts  and bo l ts  o f  mon i to r ing  

and overs igh t .   You say:  

“Desp i te  o ther  mechan isms,  commi t tees re ly  la rge ly  

on  se l f - repor t ing  by  depar tments  or  en t i t ies  as  o ther  

methods can incu r  cos ts  and be t ime-consuming. ”  

And you now –  you dea l  in  some deta i l  w i th  the  inherent  

l im i ta t ions  in  overs igh t  wh ich  takes p lace la rge ly  by 10 

l i s ten ing  to  p resenta t ions presented by  the  overseen ent i t y.   

Would  you jus t  l i ke  to  ta lk  to  tha t  b r ie f l y?  

MS RAULT-SMITH :    Wel l ,  the  depar tment  has to  come and  

present  th is  i s  what  we have done fo r  the  year,  he re  is  my 

quar te r l y  repor t ,  here  is  my annua l  repor t ,  th is  i s  what  we  

have ach ieved,  these are  the  cha l lenges we faced ,  bu t  a  

depar tment  i s  no t  go ing  to  come and se l f - inc r im inate .   

They a re  no t  go ing  to  come and say oh ,  we misused some 

money,  o r  whatever,  they w i l l  p resent  cha l lenges  wh ich  

wou ld  be  a long the  l ine  o f  we d id  no t  ge t  enough budget  to  20 

be  ab le  to  meet  these ta rge ts  o r  we cou ld  no t  f i l l  a l l  o f  our  

posts  because there  was a  l im i t  on  the  number  o f  posts  

tha t  you are  a l l owed to  f i l l .   So  those cha l lenges are  

presented and they are  fa i r,  they  have got  no th ing  to  do  

w i th  the  depar tment  bu t  a  depar tment  w i l l  never  say  we are  
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in  t roub le  because we d id  no t  have in te rna l  aud i t  tak ing  

cont ro l  o f  i t  and one cannot  expect  anybody to  se l f -

incr im inate ,  I  do  no t  th ink ,  and tha t  i s  where  the  prob lem 

comes.    

And mak ing  i t  worse  is  tha t  they  tend to  p resent  

these huge ly  e labora te  repor t s ,  PowerPo in t  p resen ta t ions,  

somet imes l i ke  over  a  hundred PowerPo in t  s l ides  and i t  i s  

jus t  imposs ib le  to  ge t  th rough i t  and a  [ ind is t inc t ]  4 .51  tha t  

says tha t  we l l ,  th is  i s  our  mandate  and th is  i s  the  

leg is la t ion ,  I  mean,  th ings tha t  eve rybody knows.    10 

 So there  is  t ime spent  on  th ings tha t  a re  no  

impor tance in  te rms o f  the i r  ach ievements  or  the i r  budget  

o r  whatever  bu t  they do  not  ac tua l l y  ge t  to the  n i t ty  g r i t t y  

o f  th is  i s  what  i s  go ing  wrong o r  th is  i s  what  –  we l l ,  I  

suppose they o f ten  say th is  i s  what  has gone r igh t .  

MR FREUND SC :   A l r igh t .  

CHAIRPERSON :    Jus t  le t  me ask some quest ion  about  

tha t .   I t  may be tha t  i f  one is  look ing  a t  whatever  may have 

gone wrong in  a  par t i cu la r  depar tment  be ing  o f  a  c r im ina l  

na ture  and invo lv ing  the  person  who must  repor t  to  a  20 

par t i cu la r  por t fo l io  commi t tee  i t  may we l l  be  tha t  they m ight  

no t  want  to  incr im inate  themse lves bu t  I  do  no t  see why 

you wou ld  no t  expect  a  depar tmen t ,  because you seem not  

to  expect  them to  say tha t ,  to  say we have not  done  as  we l l  

as  we shou ld  have in  the  past  f inanc ia l  year  o r  in  t he  past  
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12  months ,  we had a imed to  –  we had the  fo l low ing 

prob lems a t  the  beg inn ing  o f  the  past  12  months,  a ,  b ,  c ,  d ,  

we had ident i f ied  them,  these are  the  measures we put  in  

p lace  to  t ry  and get  –  to  address  those prob lems and we 

were  sure  tha t  by  the  end o f  the  12  month  per iod  ha l f  o f  

them wou ld  have been so r ted  ou t  o r  a l l  o f  them wou ld  have 

been sor ted  ou t  bu t  we have fa i led ,  we admi t  tha t  we have 

fa i led .   We have on ly  so l ved two out  o f  the  s ix  major  

p rob lems we wanted to  sor t  ou t  bu t  we know we have 

fa i led .   Th is  i s  why we have fa i led  and because we have 10 

ident i f ied  prec i se ly  what  i t  i s  tha t  made us  fa i l ;  we now 

know what  to  do  in  the  next  12  months  to  make su re  tha t  

we are  so r ted  ou t .   So there  you have somebody or  a  

depar tment  tha t  owns up to  i t s  fa i lu res  bu t  pu ts  in  p lace 

measures to  improve.   So why do  you not  expect  them to  

do  tha t  k ind  o f  th ing?  

MS RAULT-SMITH :    Cha i r,  you are  exact ly  co r rec t .   I f  I  

may say,  you cou ld  be  a  DG ta lk ing .   That  i s  exact ly  what  

they do  do because they have got  a  number  o f  ta rge ts  and 

they w i l l  come and say we have met  f i ve  ta rge ts ,  f i ve  we 20 

were  no t  ab le  to  meet  bu t  maybe  I  am focus ing  too  much  

on th is  concept  o f  cor rup t ion  and th ings.   That  they  cannot  

te l l .   They can say to  you we d id  no t  have enough to  meet  

th is ,  we d id  no t  have enough s ta f f ,  th is  d id  no t  work  ou t ,  

we –  maybe i t  was a  cont rac t  tha t  d id  no t  work  ou t  and  
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there  was an appea l  and we had to  re -adver t i se  the  tender.   

So there  are  reasons fo r  tha t  bu t ,  you know,  to  say I  have 

done –  th is  i s  no t  f in ished,  tha t  i s  no t  comple ted ,  I  have 

not  met  these ta rge ts ,  tha t  i s  what  par l iament  can dea l  w i th  

per fec t l y.   Par l iament  can dea l  w i th  the  th ings tha t  a re  

normal ,  above board  and they do  and they say to  them 

wel l ,  what  do  have in  p lace  to  f i x  th is  up?  And tha t  works  

very  we l l  bu t  there  i s  more  wrong then i t  i s  be low the  tab le ,  

so  to  speak.  

CHAIRPERSON:    Wel l ,  o f  course ,  I  wou ld  imag ine  tha t  10 

what  may encourage them not  to  g ive  pa r l iament  fu l l  

d isc losure  o f  what  has gone wrong is  i f  they  know tha t  

chances tha t  par l iament  i s  go ing  to  f ind  ou t  what  they have  

not  d isc losed tha t  has gone wrong are  m in imal  then they  

may be encouraged not  to  te l l  par l iament .  

 But  i f  they  knew tha t  the  par t i cu la r  por t fo l io  

commi t tee  exerc i ses  proper  overs igh t  and even i f  they  do  

not  te l l  the  commi t tee  some o f  the  wrong th ings tha t  have  

happened,  the  commi t tee  w i l l  f ind  ou t ,  then they may  

dec ide  we l l ,  we ra the r  be ,  you know,  be  cand id  w i th  the  20 

commi t tee  because i f  i t  f inds  ou t  on  i t s  own then they w i l l  

say  to  us  why d id  we not  inc lude  th is  in  the  repor t  and i f  

you  are  the  DG you are  go ing  to  be  in  t roub le  because i t  

wou ld  mean you  were  m is lead ing  pa r l iament  by  h id ing  

someth ing  tha t  they shou ld  know tha t  has gone wrong in  
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the  depar tment  bu t  i f  they  know tha t  i t  i s  un l i ke ly  tha t  

par l iament  w i l l  f ind  ou t  what  we have not  to ld  them then  

they wou ld  fee l  qu i te  comfor tab le  no t  d isc los ing  those  

th ings.   Would  you not  agree?  

MS RAULT-SMITH :    Par l iament  can f ind  ou t  qu i te  a  b i t  i f  

they  read the  aud i to r ’s  repor t  because where  par l iament  

cannot  go  in  and check … [ in te rvenes]  

CHAIRPERSON:    And what  I  have been to ld  –  and I  am 

sor ry,  I  am in te r rup t ing  you -  f rom what  I  have heard  i t  

looks  l i ke  very  few members  o f  par l iament  read the  10 

aud i to r ’s  repor t  o r  do  anyth ing  about  most  o f  those repor ts .   

That  i s  jus t  what  I  have heard ,  you know,  the  aud i to r  

genera l  has f i led  –  the  la te  aud i to r  genera l  had p repared  

an a f f idav i t  wh ich  he  was not  ab le  to  s ign ,  wh ich  we have 

got  here ,  wh ich  suggests  tha t  year  in ,  year  ou t  the  aud i to r  

genera l  w i l l  send  h is  repor ts  to  par l iament  and there  w i l l  

be  no  improvement  on  th ings tha t  have been po in ted  out  in  

the  prev ious year ’s  repor t  shou ld  be  f i xed .   I  in ter rup ted  

you,  I  am sor ry,  bu t  I  thought  I  cou ld  no t  res is t  when you 

sa id  they read  the  AG’s  repor ts  I  remembered tha t  20 

ev idence seems to  suggest  tha t  e i ther  no t  many enough 

members  o f  par l i ament  read those repor ts  o r,  i f  they  do  

read them,  no t  much happens to  f i x  p rob lems tha t  a re  

po in ted  out  in  those repor ts .  

MS RAULT-SMITH :    Wel l ,  i f  I  can  say,  they do  not  even 
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have to  read the  AG’s  repor t  because the  AG a lways sends  

somebody to  p resent  i t .   So  the  par l iamentary  commi t tee  

ac tua l l y  ge ts  a  presenta t ion  on  the  AG’s  repor t ,  so  they do  

get  an  ins igh t  in to  a  lo t .   But ,  on  the  o ther  hand,  you have 

to  accept  tha t  an  AG’s  repor t ,  the  one tha t  ge ts  pub l i shed  

in  the i r  annua l  repor t ,  does not  g ive  the  de ta i l  because is  a  

pub l i c  document .    

The AG a lso  g i ves  a  depar tment  what  i s  ca l led  a  

management  repor t  and tha t  i s  where  he  deta i l s  exact ly  

what  i s  wrong.   But  I  have to  ag ree tha t  every  year  they  10 

w i l l  p resent  and the  commi t tee  m ight  say  I  see you are  in  

the  red ,  you know,  the  co lou r,  the  ach ievement  o f  the  

depar tment ,  and you are  no t  ge t t ing  any be t te r  and so  i t  

happens the  fo l low ing year  aga in .    

So there  is  a  lo t  o f  tha t  and I  th ink  the  prob lem i s ,  

i s  a  lo t  o f  ta lk  and what  i s  wrong th is  and f i x  i t  up  bu t  there  

is  no t  ac t ion ,  there  is  no  consequence,  i t  i s  ta lk  and,  you  

know,  i t  comes back to  the  same th ing  t ime and t ime aga in  

and I  a lso  f ind  tha t  a  lo t  o f  the  repor ts  a re  these fancy 

repor ts  and then i f  the  commi t tee  ge ts  now a  chance to  ask  20 

quest ions,  then  they s ta r t  de lv ing  in to  th ings ,  i f  the  

Cha i rperson a l lows them to .   And then what  happens is  the  

depar tment  has  to  say we l l ,  we do not  have tha t  

in fo rmat ion  a t  our  f inge r t ips ,  we  w i l l  send you a  wr i t ten  

repor t .  
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Now as the  pub l i c  we never  ge t  to  see those wr i t ten  

repor ts  so  we do not  know i f  they  are  sent ,  i f  they  are  read  

by  the  commi t tee  or  what  happens  to  them and tha t  i s  one  

o f  the  th ings tha t  we noted tha t  i t  i s  a  pub l i c  document  

because i t  was ra ised in  par l iament  and i t  was agreed and  

there fo re  i t  shou ld  be  ava i lab le  to  everybody.   But ,  as  I  

say,  we do not  see those,  so  we cannot  fo l low tha t .  

CHAIRPERSON:    Okay,  thank you .   Mr  Freund?  

MR FREUND SC :   Now I  want  to  take  you to  page 887 on 

our  number ing ,  i t  i s  the  sect ion  ca l l ed  2 .3 :  10 

“E f fec t i veness o f  South  A f r i can Par l iamentary  

Overs igh t . ”  

Because rea l l y,  tha t  i s  what  we are  in te res ted  in .   And you  

pose a  quest ion  i n  the  f i rs t  paragraph as  to :  

“ In  the  l igh t  o f  the  mechan isms o f  overs igh t ,  the  

quest ions are  f requent ly  asked,  how cou ld  so  much  

f raud and cor rup t ion  have preva i led  in  government  

depar tments  and  s ta te  owned en t i t ies  in  the  past  

decade?  D id  the  par l iamenta ry  sys tem o f  overs igh t  

fa i l  in  the  count ry?”  20 

And then you say  in  the  next  pa rag raph tha t :  

“ I t  i s  l i ke  an  aerop lane crash,  very  o f ten  i t  does not  

have a  s ing le  cause,  i t  i s  the  combinat ion  o f  a  

ser ies  o f  p rob lems”  

Which  in  your  ana lys is  u l t imate ly  exp la ins  the  
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ine f fec t i veness o f  the  sys tems.   Am I  fa i r l y  summar i s ing  

your…? 

MS RAULT-SMITH :    Yes.  

MR FREUND SC :    So  what  I  wou ld  l i ke  to  [ ind is t inc t ]  14 .52  

what  those fac to rs  a re  and you dea l  r igh t  a t  the  beg inn ing  

w i th  the  quest ion  o f  accountab i l i t y  o f  members  o f  

par l iament  and I  do  no t  want  to  go  th rough – back to  the  –  

or  the  debate  about  e lec tora l  sys tems,  tha t  has been 

canvassed by  [ ind is t inc t ]  15 .06  bu t  you say th is  a t  the  end  

o f  the  paragraph and [ ind i s t inc t ]  15 .15  f low char t ,  tha t :  10 

“Par l iamenta r ians  on  both  s ides o f  the  house are  

genera l l y  very  qu ick  to  ho ld  depar tment  [ ind is t inc t ]  

15 .19  accountab le  and to  make demands on  

[ ind is t inc t ]  15 .22  but  some [ ind is t inc t ]  15 .25  are  

cer ta in ly  hes i tan t  to  ho ld  the  execut ive  to  account ,  

a re  h igh ly  de fens i ve  o f  any cr i t i c i sm o f  the  

govern ing  par t y  o r  i t s  po l i c ies . ”  

And you cont inue :  

“The consequence tha t  much o f  the  overs igh t  i s  

then [ ind is t inc t ]  15 .40 . ”  20 

CHAIRPERSON :    Hang on Mr  Freund …[ in tervenes]  

MR FREUND SC :    And I  wou ld  jus t  l i ke  you to  e labora te  on  

th is  quest ion  o f  the  –  your  debate  about  the  ro les  p layed 

by  oppos i t ion  MPs and the  ro les  p layed by  govern ing  pa r ty  

MPs.  
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MS RAULT-SMITH :    R igh t ,  the  in te res t ing  pa r t  i s  once the  

presenta t ion  has  been made and the  quest ions  beg in .   

Usua l l y  oppos i t ion  par ty  asks  quest ions f i rs t  and they tend 

to  have come wi th  spec i f i c  quest ions,  they have usua l ly  

read the  presen ta t ion  or  whatever  i f  they  can ac tua l l y  

manage the i r  way th rough but  then a l so ,  i f  they  had read 

prev ious m inutes  and reca l led  what  happened in  the  past  

they can then compare  and say we l l ,  what  happened here  

bu t  the  oppos i t ion  par t y  members  tend to  ask  quest ions  

very  d i rec t l y,  bu t  what  happened  here ,  why is  th is  no t  10 

here?  They ques t ion  them,  quest ion  them qu i te  severe ly  i n  

some cases.   I  mean,  you have had the  example  o f  

oppos i t ion  MPs who rea l l y  made l i fe  d i f f i cu l t  in  the i r  

commi t tees because they a lways  have quest ions  to  ask ,  

where  has the  money gone,  why i s  there  no  money  to  th is ,  

why has tha t  no t  been done?  That  ta rge t  was the  ta rge t  

las t  yea r  and s t i l l  has  no t  been ach ieved.   Those k ind  o f  

spec i f i c  th ings.  

 They usua l l y  s ta r t  by  say ing  we l l ,  we apprec ia te  i t  

and you have done some good work  he re  and there  bu t  20 

then once they have asked the i r  quest ions then the  ru l ing  

par t y  ge ts  a  chance and i t  i s  inev i tab ly,  you have  done so  

we l l  and on ly  the  good s ide  and I  rea l l y  have to  p ra ise  you  

fo r  th is  and i f  there  i s  someth ing  tha t  they are  p i ck ing  on  

then i t  i s  go ing  to  be  someth ing  tha t  i s  p re-dec ided and  
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they  w i l l  have dec ided we l l ,  th is  is  a  p rob lem.   But  on  the  

who le  they do  not  demand answers  to  d i f f i cu l t  quest ions 

f rom the  depar tments .   The i r  ro le  i s  more  to  say you guys 

have done a  grea t  job .  

 And remember,  o f  course ,  whethe r  i t  i s  a  DG or  a  

head o f  an  SOE,  they o f ten  jus t  as  much as  the  execut ive ,  

peop le  o f  the  same ru l ing  pa r ty,  [ ind is t inc t ]  18 .07  they are  

there ,  so  i t  i s  very  d i f f i cu l t  fo r  somebody who is  jus t  a  back 

bencher  to  say to  a  DG who,  you  know,  has some c lou t  in  

the  par ty,  do  no t  l i ke  what  you are  do ing .   10 

 So i t  becomes a  complex  human scenar io .   So we  

can look a t  shou ld  you do th is ,  shou ld  you do tha t ,  bu t  on 

the  o ther  hand th is  i s  the  l i ve l i hood,  the  job  o f  those  

par l iamentar ians  and some o f  them do not  want  to  go  

w i thout  th is  pa r t i cu la r  job  bu t  I  genera l l y  fee l  tha t  i f  you  

look a t  PRASA,  I  have to  say tha t  i t  was one DA member  

tha t  rea l l y  p lugged a t  i t  t ime a f ter  t ime a f te r  t ime and the  

same wi th  BOSASA,  I  th ink  i t  was one or  two DA members .  

 The o ther  oppos i t ion  pa r t ies  tend to  be  too  smal l  to  

have enough research  capac i ty  o r  somet imes even the  k ind  20 

o f  speak ing  w i th  au thor i t y  tha t  somebody in  a  b igger  

oppos i t ion  pa r ty  has and they may  ask some quest ions and 

then i t  depends ent i re ly  on  the  ind i v idua l .  

 For  example ,  in  one par ty  tha t  I  s i t  in ,  the  leader  o f  

the  par t y  i s  in  tha t  commi t tee  and  he asks some very  hard  
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quest ions bu t  he  has go t  the  conf idence pe rsona l ly  and so ,  

as  an  oppos i t ion  member  and as  a  conf idant  person  and as  

one who does a  lo t  o f  homework ,  he  is  ab le  to  ask  the  

quest ions bu t  i f  i t  has  been dec ided in  a  s tudy commi t tee  

be forehand,  do  no t  quest ion  and [ ind is t inc t ]  19 .54  quest ion  

tha t  i s  negat ive .  

MR FREUND SC :   Now can I  fo l low up on tha t  by  ask ing  

you th is?   You have exp la ined and o ther  w i tnesses have 

exp la ined tha t  there  i s  cer ta in  oppor tun i ty  wh ich  is  taken  

up by  members  o f  por t fo l io  commi t tees to  ask  10 

…[ in tervenes]  

CHAIRPERSON:   Mr Freund,  jus t  one second,  there  i s  

some echo as  you speak and I  rea l i se  tha t  when I  speak  

too  there  is  echo.   There  seems to  be  no echo when Ms 

Rau l t -Smi th  speaks.   I  want  to  check w i th  the  techn ic ians  

whethe r  tha t  i s  go ing  to  p lace  any prob lem in the 

prepara t ion  o f  the  t ranscr ip t  because I  can hear  you,  bu t  

there  is  echo,  bu t  I  can hear  you,  i f  i t  i s  no t  go ing  to  c rea te  

any prob lem in  te rms o f  the  t ranscr ip t ,  then we can  

cont inue but  i f  i t  i s  go ing  to  c rea te  a  prob lem we might  20 

have to  s top .   We can cont inue.   Okay,  they say we can 

cont inue.   Le t  us  cont inue.  

MR FREUND SC :   I  con t inue  [ inaud ib le  –  speak ing  

s imul taneous ly ]  

CHAIRPERSON:   Repeat  your  quest ion .  
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MR FREUND SC :   Yes,  the  ques t ion  was th i s .   There  is  

p len ty  o f  ev idence to  ind ica te  tha t  members  o f  por t fo l io  

commi t tees have  an oppor tun i ty  to  ask  quest ions and ask  

quest ions and you have desc r ibed tha t  they tend,  when 

they come f rom oppos i t ion  par t ies ,  to  be  prob ing ,  you have 

suggested tha t  somet imes f rom a  ru l ing  par t y  MPs,  they  

are  less  prob ing .   But  what  I  am in te res ted  in  i s  the  

process.   Does every  quest ion  ge t  answered?  I s  quest ion  

one answered be fore  you get  to  quest ion  two?  Are  a l l  the 

quest ions answered and is  th i s  an  e f fec t i ve  p rob ing  10 

process?  

MS RAULT-SMITH :    A l r igh t ,  in  SCOPA i t  i s  dec ided  

beforehand who is  go ing  to  lead the  quest ions and once  

tha t  person has f in ished then the  o thers  ge t  a  chance to  

ask  and the  lead asks the  quest ion  and gets  an  answer  

immedia te ly  thereaf te r  o r  maybe they w i l l  dec ide  to  take  

th ree  quest ions and get  th ree  answers  whereas in  most  o f  

the  o ther  commi t tees i t  i s  a  round rob in  and everybody 

goes –  they go  a round to  everyone and they a l l  ask  the i r  

quest ions and then the  depar tment  answers  a l l  the 20 

quest ions and i t  cou ld  be  the  DG or  he  cou ld  ask  one  o f  h is  

DDGs or  CFO o r  whoever  has come a long to  ass is t  h im.  

 But  i t  means tha t  there  cou ld  be  dozens o f  

quest ions and I  know tha t  because I  wr i te  them down,  

there  are  many,  many,  many ques t ions and i t  i s  a  l i t t le  b i t  
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o f  a  sca t te rshot  k ind  o f  approach,  some deep prob ing ,  

some fa i r l y  super f i c ia l ,  some deta i led ,  i t  i s  jus t  a  comple te  

range o f  quest ions and then the  DG has to  answer  them.   

Now the  Cha i rpe rson usua l ly  does not  have a  l i s t  o f  the 

quest ions because the  Cha i rpe rson is  pay ing  a t ten t ion  to  

what  i s  happened .    

In  a  good commi t tee  a  secre tary  w i l l  no te  a l l  the  

quest ions and s i t  nex t  to  the  Cha i rperson and say okay,  we 

are  go ing  th rough,  bu t  on  the  who le  i t  i s  a  case o f  the  DG,  

i f  they  DG is  tho rough,  and some o f  them are  very  good,  10 

and they answer  each quest ion  and they a l loca te  quest ions  

bu t  I  have not iced in  a  number  o f  them they p ick  and  

choose and they w i l l  spend ages on one quest ion  and run  

out  o f  t ime to  answer  the  o the r  quest ions and say  oh ,  we  

w i l l  send you a  wr i t ten  repor t  and I  do  no t  know i f  some o f  

the  quest ions eve r  ge t  answered.   You are  on  mute .  

CHAIRPERSON :    Mr  Freund?  Mr  Freund p robab ly  cannot  

hear  me or  i f  he  does hear  me I  cannot  hear  h im.  

MR FREUND SC :    Sor ry,  i t  seems tha t  I  was on mute ,  I  do 

no t  know how I  went  on  mute  bu t  i t  seems I  went  on  mute ,  20 

can you hear  me now,  Cha i r?   

CHAIRPERSON :    Okay,  a l r igh t ,  you d id  hear  her  answer?  

MR FREUND SC :   I  d id  hear  her  answer  and I  am myst i f ied 

as  to  how my mach ine  dec ided to  mute  bu t  i t  d id .   Anyway,  

i t  reso l ved.   The quest ion  o f  f inanc ia l  sk i l l s  and sk i l l s  
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genera l l y,  wou ld  you comment  on  –  i f  we cou ld  –  i f  there  

was such th ing  as  an  average MP,  whether  –  what  your  

assessment  i s  o f  the  capac i ty  o f  average MPs or  many MPs 

to  engage in  some qu i te  complex  overs igh t  funct ions .  

MS RAULT-SMITH :    Wel l ,  fo r tunate ly  the  average MP is  

jus t  an  average  c i t i zen ,  wh ich  is  exact ly  what  i t  i s  

supposed to  be ,  they are  supposed to  be  peop le  

rep resent ing  the  peop le  bu t  ove rs igh t  i s  be ing  done over  

depar tments  and  SOEs tha t  dea l  w i th  b i l l i ons  o f  rand,  

abso lu te l y  b i l l i ons .   In  fac t  I  have sa id  to  a  coup le  o f  DGs I  10 

do  not  know how you keep t rack  o f  every th ing  tha t  is  go ing  

on  in  your  depar tment  and so  I  am not  too  sure  how the  

average c i t i zen  can dea l  w i th  i t .   I  know tha t  one  o f  the 

la te  MPs sa id  to  me once I  w ish  they had g iven us  more  

t ra in ing  i n  f inance because I  rea l l y  have d i f f i cu l t y  in  

read ing  these f inanc ia l  repor ts .   Now I  know they  do  get  

b r ie f  t ra in ing  bu t  i f  you  have got  no  background in  f inance  

i t  can be qu i te  t r i cky.    

 SCOPA t ra ins  the i r  peop le  p re t ty  we l l  and I  know 

the  par t i cu la r l y  the  oppos i t ion  par ty  tends to  make so  they  20 

have got  somebody in  SCOPA who  knows how to  read such 

repor ts  and so  on  but  un l i ke  –  I  th ink  i t  was prev ious 

w i tness who was ta lk ing  about  a  board  tha t  needs a  range  

o f  sk i l l s ,  there  i s  no  such range o f  sk i l l s  on  a  commi t tee ,  I  

am not  too  sure  how peop le  ge t  chosen to  be  on  the  
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commi t tee .    

I  have got  an  idea tha t ,  you know,  cer ta in  peop le  

are  cha i r  peop le ,  i t  i s  –  they do  the i r  –  you know,  you have  

to  have earned the  r igh t  to  be  a  Cha i rperson in  whatever  

way you w i l l  ea rn  the  r igh t ,  you have to  have earned the  

r igh t  to  be  a  wh ip  bu t  how o ther  peop le  a re  a l loca ted  to  

commi t tees,  I  am not  too  sure  bu t  i t  can  end up tha t  a  

commi t tee  rea l l y  i s  no t  ab le  to  g rasp the  de ta i l  o f  the 

f inance even a f te r  the  AG has p resented the  s i tua t ion .  

MR FREUND SC :   Now re la ted  to  tha t  quest ion  is  the 10 

quest ion  o f  suppor t .   I  do  no t  know i f  you have  heard  

Pro fessor  Corder  th is  morn ing  bu t  he  made what  s t ruck  me 

as a  fa i r l y  op t im is t i c  assumpt ion  tha t  the  resources and  

suppor t  and adv i ce  ava i lab le  to  commi t tees has 

substant ia l l y  improved and is  genera l l y  adequate  to  the 

task .   What  i s  your  sense?  

MS RAULT-SMITH :    Wel l ,  I  can  te l l  you  i f  you  ask  those  

s ta f f  members  they w i l l  te l l  you  they are  hope less l y  

unders ta f fed ,  they are  a lways compla in ing  tha t  they jus t  

cannot  ge t  a round every th ing  tha t  they have to  do .   I  do  20 

know for  a  fac t  tha t  there  are  more  researchers  than there 

were  in  the  past ,  some commi t tees even now have two  

secre tar ies  because there  a re  no  many meet ings tha t  –  

th ree ,  fou r  meet ings in  a  week,  bu t  I  do  no t  th ink  they have  

got  –  I  rea l l y  do  no t  th ink  they have got  the  capac i ty  to  do  
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the  a l l  the  k ind  o f  research  tha t  they need and they  do  not  

have the  exper t i se  because they a re  genera l i s t s ,  they w i l l  

research  on a  top ic  bu t  they do  not  have the  exper t i se  and,  

i f  I  may,  I  sa t  th rough the  en t i re  po l i t i ca l  par ty  fund ing  

commi t tee ,  i t  was  an ad hoc  commi t tee  and tha t  commi t tee  

ac tua l l y  ca l led  i n  Pro fessor  [ ind i s t inc t ]  28 .29  and asked  

h im fo r  exper t  adv i ce  and input  and a lso  had a  coup le  o f  

sess ions where  peop le  l i ke  even Lawson Na idoo and o thers  

were  ca l led  to  ask  and come and g ive  some input  and tha t  

to  me was incred ib ly  va luab le  because those peop le  were  10 

spec ia l i s ts ,  they knew what  they were  ta lk ing  about ,  they 

worked w i th  the  researcher  in  the  commi t tee  and  i t  was  

very  power fu l  and so ,  I  mean,  i t  was s imp ly  a  case o f  c iv i l  

soc ie ty  work ing  w i th  par l iament  and p roduc ing  rea l l y  good  

resu l ts .  

MR FREUND SC :   I  wou ld  l i ke  to  take  you to  the  top  o f  the  

next  page o f  you r  repor t ,  889 in  my pag ina t ion .   You say 

someth ing  tha t  s t r i kes  me,  as  a  reader,  as  somewhat  

cur ious.   You say :  

“Por t fo l io  commi t tees genera l ly  see the i r  p r imary  20 

task  as  be ing  ab le  to  suppor t  and ass is t  “ the i r ”  

depar tments .   They o f ten  o f fe r  to  he lp  where  a  

depar tment  o r  en t i t y  i s  exper ienc ing  d i f f i cu l t ies . ”  

And you say la te r  on :  

“Genera l l y,  a  commi t tee  in  the  depar tment  repor t ing  
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to  meet  f requent ly  and become fami l ia r  w i th  each  

o ther  mak ing  i t  d i f f i cu l t  fo r  a  commi t tee  to  be  bo th  

suppor t i ve  and to  censure  a  depar tment . ”  

So you are  focus ing  on  th is  dua l  re la t ionsh ip  where ,  on  the  

one hand,  p robab ly  qu i te  leg i t ima te ly,  a  focus is  on  t rans  

. . .  [ ind is t inc t  –  word  cu t  o f f ]  coopera t ion  to  p rocure  

improvement?  

MS RAULT-SMITH:    Yes.  

ADV FREUND SC:    Bu t  on  the  o ther  hand there  is  an  

overs igh t  respons ib i l i t y  wh ich  ac tua l l y  requ i res  somet imes 10 

conf ron ta t ion ,  and do you s tand by  the  genera l  pe rspect ive  

tha t  they see the i r  core  funct ion  more  as  suppor t i ve  than  

overs igh t  and cr i t i c i sm? 

MS RAULT-SMITH:    I t  wou ld  depend on the  commi t tee ,  but  

very  much you are  respons ib le  fo r  tha t  commi t tee ,  tha t  

depar tments  and so  i t  w i l l  re f lec t  bad ly  on  my commi t tee  i f  

my depar tment  i s  no t  do ing  we l l .   So  there  is  -  and they 

o f ten  say,  we l l ,  wou ld  you l i ke  us  to  speak to  the  Min i s te r  

about  tha t ,  cou ld  we change some leg is la t ion  to  make your  

tasks  eas ie r  and so  on .  20 

So they are ,  they are  suppor t i ve  and he lp fu l  and 

they do  become pre t ty  f r iend ly  w i th  the  DG’s ,  DDG’s ,  and  

so  on ,  they mee t  them end less ly.   Somet imes they are  

meet ing  tw ice  a  week fo r  weeks and weeks on end.   So i t  i s  

qu i te  d i f f i cu l t  to  bu i ld  tha t  co l leg ia l  re la t ionsh ip  and the  
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o ther  hand jus t  s tep  back and to  say,  no ,  you are  do ing  th is  

inco r rec t l y.   

You know,  because a t  the  bo t tom o f  every th ing  

these are  human be ings,  these a re  peop le  and g ive  the  

d i f f i cu l t ies  tha t  peop le  do  have,  and the  po l i t i c ian  rea l l y  

needs to  ge t  acceptance by  peop le  in  o rder  to  keep the i r  

pos i t ion .   So they do  not  want  to  be  to ta l l y  an tagon is t i c  

and I  th ink  tha t  i s  someth ing  tha t  an  oppos i t ion  pa r ty  

member  can do ,  because they  are  there  to  f igh t  for  

whatever  they see is  m iss ing  bu t  i t  i s  no t  tha t  easy.   I  know 10 

one Cha i rperson,  she is  s ince  re t i red  and she was rea l l y  

qu i te  s t r i c t ,  you  know,  and she  had severa l  o f  those  

Boards,  SOE Boards over  the  coa ls ,  because they were  no t  

do ing  what  they were  supposed to  bu t  she was an 

except iona l l y  s t rong person and I  th ink  a  lo t  has to  do  w i th  

who is  the  Cha i rperson.  

Now,  you were  ta lk ing  about  c r i te r ia  fo r  somebody  

who is  the  head o f  an  SOE.   So what  i s  the  cr i te r ia  fo r  a  

Cha i rperson,  a  Cha i rperson who  does not  have  good  

leadersh ip ,  good  management ,  good admin is t ra t ion ,  good 20 

t imekeep ing  sk i l l s ,  i s  rea l l y  go ing  to  ba t t le  to  manage tha t  

commi t tee ,  and a l low tha t  commi t tee  to  do  what  i t  wants  

to?   

In  commi t tees where  the  Cha i rperson does not  have 

good t imekeep ing  sk i l l s ,  and they do  not  ge t  the  Secre tary  
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to  ass is t  them wi th  tha t ,  they  a lways run  ou t  o f  t ime,  

a lways and th ings are  a lways incomple te  o r  they go  on fo r  

hours  in  the  a f te rnoon and eventua l l y,  the  be l l s  s ta r ts  

r ing ing  and they have to  pack and go.   

So there  is  someth ing  about  the  cr i te r ia  fo r  a  

Cha i rperson tha t  they need to  be  ab le  to  do  the  job  tha t  

they have to  do  and i t  i s  no t  a lways the  case,  rea l l y,  I  have  

ac tua l l y  seen some exce l len t  Cha i rpersons but  I  have seen 

some o thers ,  no t  so  good.   

ADV FREUND SC:    Now,  someth ing  tha t  you have a l luded 10 

to  a l ready but  I  want  to  take  you back to ,  we f ind  i t  in  the 

second las t  paragraph o f  page 889,  tha t  i s  pag ina ted page 

7  a t  the  foo t .  

CHAIRPERSON:    I  take  i t  you  are  no t  fa r  f rom f in ish ing  Mr  

Freund?  

ADV FREUND SC:    I  am c lose to  f in ished Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV FREUND SC:    You ta lk  about  the  quest ion  o f  s tudy 

groups and you say th is :  

“ In  some cases ,  members  are  g iven prepared  20 

quest ions dur ing  the  s tudy g roup meet ing ,  wh ich  

they themse lves  do  not  fu l l y  unders tand and so  

cannot  de termine whether  a  quest ion  has been  

sa t is fac tor i l y  answered or  no t . ”  

I f  you  cou ld  ta lk  to  tha t  and ta lk  genera l l y,  to  you r  
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observa t ions about  the  impact  o f  what  happens in  s tudy  

groups on what  happens in  commi t tee  meet ings?  

MS RAULT-SMITH:    On -  i t  bo thered me a  lo t  and maybe I  

shou ld  no t  be  say ing  i t ,  bu t  i t  par t i cu la r l y  bo thered me 

because I  found qu i te  a  number  woman wou ld  g ive  -  and 

my next  quest ion  is ,  and my quest ion  two is ,  and my 

quest ion  th ree  i s ,  and the  answer  came back and you cou ld  

see tha t  i s  there  was no unders tand ing  o f  i t  and I  thought  

tha t  was unfa i r.   The s tudy g roup i f  they  want  somebody to  

answer  the  quest ion  they ac tua l l y  need p repare  them 10 

proper ly  fo r  tha t .   I t  i s  s imp ly  th rowing out  the  quest ions,  

you can have th i s  one and you have the  respons ib i l i t y  to  

everybody who is  par t i c ipa t ing .   

So the  s tudy g roup ac tua l l y  does determine what  i s  

go ing  to  happen,  what  i s  the  ou tcome o f  tha t  commi t tee ,  

bu t  the  ru l ing  par t y  has th ree  ways o f  manag ing  a  

commi t tee ,  i t  has  go t  the  Cha i rpe rson who dec ides,  I  w i l l  

come back to  i t  on  an  agenda e tce tera  and he manages the  

meet ing  and says,  okay,  we -  you can on ly  have th ree  

quest ions or  no  more  quest ions o r  i t  i s  a l r igh t  we w i l l  take  20 

your  answers  in  wr i t ing .  

Then you have a l so  go t  the  numbers ,  i f  the  is  a  vo te  

o f  obv ious ly  the  ru l ing  par ty  i s  go ing  to  come in  bu t  the  

th i rd  th ing  is  tha t  there  is  a  Management  Commi t tee  known 

as MANCO and  tha t  commi t tee  is  the  Whip  and the  
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Cha i rperson and the  s ta f f  and they de te rmine the  program 

which  is  then approved by  the  commi t tee ,  and they  

de termine who w i l l  be  coming to  speak and how th ings are  

go ing  to  be  ar ranged.   

So tha t  management  o f  the  commi t tee  is  a lso  in  the 

hands o f  the  ru l ing  par ty  and I  have o f ten  though t ,  you 

know,  the  oppos i t ion  members  ge t  very  f rus t ra ted ,  because  

the  on ly  th ing  they can do i s  ask  some quest ions,  and hope 

they ge t  answers .   They have got  no  –  they a re  very  

f rus t ra ted  tha t  they do  not  have any engagement  w i th  the 10 

commi t tee  and how i t  does i t s  work ,  e tce tera .   Some o f  

them are  more  fo rce fu l ,  and rea l l y  t ry  and push the i r  way 

and make th ings  happen but  i t  i s  no t  the  case in  a l l  the  

commi t tee 's .  

ADV FREUND SC:    So  in  conc lus ion ,  can I  take  you back  

to  where  we s tar ted  on th is  por t ion  o f  your  ev idence.   You 

asked the  quest ion ,  how much f raud and cor rup t ion  have 

preva i led?  D id  the  par l iamenta ry  sys tem o f  overs igh t  fa i l?  

What  i s  you r  own perspect ive  on  i f  there  was a  fa i lu re ,  

what  accounts  fo r  tha t  fa i lu re?  20 

MS RAULT-SMITH:    I  do  th ink  ove rs igh t  fa i led  in  tha t  

sense,  because  everyone knew what  was go ing  on in  

PRASA,  eve ryone knew tha t  BOSASA had cont rac ts  o f  up  

to  R6b i l l i on  jus t  f rom Correc t iona l  Serv i ces .   So they d id  

see i t  bu t  what  happened was,  there  was no ac t ion .   You 
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know,  they ta lked to  DG’s  a l l  the  t ime,  what  consequent  

management  have you enacted.   

But  I  do  no t  know they know o r  I  know what  a  

commi t tee  is  supposed to  do  once they have uncovered 

someth ing  tha t  i s  wrong.   That  i s  where  i t  comes to  an  end.   

So they say,  th is  i s  wrong,  you spent  too  much money,  you 

have done th i s ,  you have got  too  many i r regu lar i t ies ,  

sor ted  ou t  and so  on  but  i f  i t  does not ,  where  do  they go  

then.  

They went  to  S IU  in  one case,  and  S IU handed over  10 

there  dockets ,  and the  docket  was  then t ransfer red  to  the  

HAWKS,  and I  th ink  was i t  BOSASA -  and the  HAWKS 

appo in ted  one o f f i cer  to  take  the  mat te r  fo rward .   So  i t  ge ts  

passed down the  l ine  un t i l  i t  jus t  evapora tes .   So tha t  i s  

rea l l y  to  me the  bo t tom l ine .   Whereas you can do a  lo t  

more  to  in te r roga te  what  comes th rough.    

You cou ld  ask  quest ions be forehand,  you can say to  

a  commi t tee ,  to  a  depar tment  when you come and te l l  us  

about  your  budge t ,  I  want  to  know about  th is ,  th is  and th is  

and g i ve  them f i ve  th ings to  ta lk  about  tha t  you have 20 

researched and say th is  i s  where  the  prob lems l ie  and I  

want  to  know how you are  dea l ing  w i th  those.  But  then  

what  i f  they  do  not  improve?  What  i f  no th ing  happens?  

That  i s  the  b ig  quest ion .   I  know tha t  one MP once  sa id  so  

what  must  we do  when we f ind  f raud,  must  we g i ve  i t  to  
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SCOPA o r  what?   I  a lso  say or  what?   Sor ry.   

ADV FREUND SC:    Thank you,  Ms Rau l t -Smi th  there  i s  a  

lo t  more  de ta i l  in  your  repor t ,  bu t  I  am consc ious o f  t ime 

cons idera t ions.   We can read your  repor t .   Cha i r,  I  th ink  I  

have no fu r ther  quest ions un less  there  are  i ssues you 

wou ld  want  to  ra i se .  

CHAIRPERSON:    That  Thank you ,  Mr  Freund.   Thank you,  

Ms Rau l t -Smi th ,  we apprec ia te  tha t  you came to  ass i s t  the  

Commiss ion  and I  w i l l  now excuse you,  you a re  excused.  

MS RAULT-SMITH:    Thank you so  much,  thank you,  Cha i r.  10 

CHAIRPERSON:    Mr  Freund.  

ADV FREUND SC:    Cha i r  tha t  d isposes o f  my ava i lab le  

w i tnesses fo r  today.  

CHAIRPERSON:    Yes and then next  week,  we  w i l l  have  

what  i s  i t?   Two o r  th ree  dur ing  even ing  sess ions?  

ADV FREUND SC:    Wel l ,  the  cur ren t  expecta t ion  is  two  

even ing  sess ions ,  qu i te  poss ib l y  Monday and Wednesday,  

bu t  to  be  conf i rmed tomorrow.  

CHAIRPERSON:    Ja ,  okay and then a f te r  those two,  we  

wou ld  be  -  you wou ld  be  le f t  w i th  one more  p lus  one or  two 20 

peop le  f rom Par l iament .   

ADV FREUND SC:    I  wou ld  be  l e f t  w i th  one major  w i tness  

and or  Cha i r,  you are  aware  tha t  there  is  a  po ten t ia l l y  

s ign i f i can t  submiss ion ,  wh ich  has no t  ye t  been rece ived.  

CHAIRPERSON:    Yes,  yes .  
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ADV FREUND SC:    So  yes,  in  o rder  to  jus t  to  dec ide  what  

to  do  w i th  i t .   I  shou ld  a lso  say Cha i r  tha t  even as  I  speak,  

I  am rece iv ing  messages f rom peop le  who want  to  p lace  

in fo rmat ion  be fo re  the  Commiss ion  so  I  w i l l  have to  

invest iga te  tha t  and see about  tha t .  

CHAIRPERSON:    Yes,  no  tha t  tha t  i s  f ine  bu t  jus t  in  te rms 

o f  p lann ing  I  th ink ,  as  we speak a f te r  next  week your  work  

s t ream wou ld  be  hav ing  tha t  one  major  w i tness p lus  one,  

maybe two majo r  w i tnesses ar i s ing  f rom connected w i th  

th is  submiss ion  tha t  you are  s t i l l  wa i t ing  fo r.  10 

ADV FREUND SC:    That  i s  t rue ,  Cha i r.  

CHAIRPERSON:    Ja ,  and anyth ing  e lse  m ight  jus t  a r ise  

f rom o ther  th ings ,  bu t  in  te rms o f  p lann ing ,  tha t  tha t  wou ld  

be  i t  okay no  tha t  i s  f ine .  

ADV FREUND SC:    Yes,  Cha i r.  

CHAIRPERSON:    You were  to  ment ion  someth ing  about  

some cor respondence.  

ADV FREUND SC:    I  can  ment ion  i t  now Cha i r  i f  tha t  is  

conven ien t  to  you.  I  have re f ra ined f rom do ing  tha t  on ly  

because a l though I  have a  great  dea l  o f  co r respondence.  20 

There  may be ye t  more ,  bu t  I  can cer ta in ly  p lace  on reco rd  

what  I  have and then i f  there  i s  more ,  we can p lace i t  on 

record  in  due course .  

CHAIRPERSON:    Maybe we cou ld  do  i t  on  Monday  

even ing  sess ion ,  o r  what  do  you th ink .  
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ADV FREUND SC:    We can do tha t .  

CHAIRPERSON:    Because o f  the  const ra in ts  now,  ja .  

ADV FREUND SC:    We can do tha t .   

CHAIRPERSON:    Okay,  a l r igh t .   I  guess th is  i s  the  t ime 

when I  shou ld  excuse you to .  

ADV FREUND SC:    Yes indeed,  Cha i r.  

CHAIRPERSON:    Unfor tunate ly,  I  am go ing  to  be  s ta r t ing  

my even ing  sh i f t  bu t  thank you very  much,  Mr  Freund.  

ADV FREUND SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Thank you.   I  am go ing  to  take  ten  10 

minutes ’ ad journment  to  enab le  the  even ing  team to  se t  up  

and then we w i l l  s ta r t  a f te r  tha t ,  we ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    . . .a f te r  lunch and a f te r  we came back  

f rom lunch w i th  the  prev ious w i tnesses but  i t  looked l i ke  

they were  sor ted  ou t  in  some way f rom a  cer ta in  t ime but  I  

am to ld  I  ad journed a t  about  s ix  o ’ c lock .  

ADV HULLEY SC:    I t  was f i ve  m inutes  to  s ix  when you 

ad journed Mr  Cha i r.  20 

CHAIRPERSON:    F ive  m inutes  to  s ix .  

ADV HULLEY SC:    Approx imate ly.  

CHAIRPERSON:    Oh approx imate ly,  ja  tha t  means there ’s  

been a  de lay  o f  about  30  m inutes ,  I  th ink  tha t  i s  too  long,  

so  I  th ink  we shou ld  jus t  ad jou rn  on  the  bas i s  tha t  these  
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p rob lems,  these techn ica l  p rob lems seem to  be  too  much  

fo r  today,  I  don ’ t  know exact ly  wha t  the  prob lems are  bu t  I  

have been to ld  o f  some techn ica l ,  I  have been g i ven some 

techn ica l  language about  what  the  prob lems are .   

 So I  th ink  tha t  we w i l l  ad journ  and a r range fo r  

another  day,  hopefu l l y  then the re  won ’ t  be  prob lems,  I  

don ’ t  want  to  wa i t  45  m inutes  when we are  a l ready  a t  th is  

t ime.  

ADV HULLEY SC:    Indeed.  

CHAIRPERSON:    Counse l  fo r  Mr  Mhlongo a re  they 10 

l i s ten ing ,  do  you know? 

ADV HULLEY SC:    We were  f i rs t  check ing  Mr  Jouber t ’s  

bandwid th  and h i s  connect iv i t y ;  I  am not  sure  whether  they 

have Mr  Mhlongo ’s  o r  Mr  Mhlongo ’s  counse l  jo ined ye t .    I  

know tha t  they were  hav ing  prob lems about  ten  m inutes  

ago,  I  am not  sure  i f  those p rob lems have been so r ted  ou t  

ye t .  

CHAIRPERSON:    Yes.   Ja ,  we l l  today seems to  be  qu i te  

p rob lemat ic .   I  th ink  what  we shou ld  do  is  Mr  Jouber t  and  

Mr  Mhlongo and h is  lega l  team,  I  hope they w i l l  20 

unders tand,  we w i l l  have to  f i x  another  da te  and hopefu l l y  

on  tha t  da te  there  won ’ t  be  too  many prob lems.    I  th ink  we 

must  look  a t  the  week a f te r  next  week.    Maybe i t  i s  eas ie r  

i f  I  p rov is iona l l y  f i x  the  da te  and i f  we are  look ing  a t  an 

even ing  sess ion  and then we can – I  can be adv ised in  the 
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nex t  few days whether  the  da te  i s  f ine  fo r  everybody.    I  am 

th ink ing  o f  Tuesday o f  the  week  a f te r  next  week ,  I  don ’ t  

know what  the  da te  i s  bu t  we wou ld  do  an even ing  sess ion  

and I  wou ld  say tha t  i f  everybody  wou ld  be  ava i lab le  f rom 

four  o ’c lock ,  we might  end up s ta r t ing  a t  f i ve  bu t  everybody  

wou ld  be  ava i lab le  and then . . . [ in te rvenes]   

ADV HULLEY SC:    That  wou ld  be  March the  4 t h?  

CHAIRPERSON:    March  the  4 t h .  

ADV HULLEY SC:    As I  read i t  on  my ca lendar.   Pardon  

me Cha i r,  i t  i s  March the  2 n d  sor ry.  10 

CHAIRPERSON:    March  the  2n d ,  ja  okay tha t  i s  the 

Tuesday o f  the  week a f te r  next  week.  

ADV HULLEY SC:    Yes.  

CHAIRPERSON:    Has Mr  Mh longo f i led  h is  a f f idav i t  

respond ing  to  the  substance o f  the  a l legat ions  in  Mr  

Jouber t ’s  a f f idav i t ,  f i rs t  a f f idav i t?  

ADV HULLEY SC:    As fa r  as  I  am aware  he  has no t  f i l ed  

i t .  

CHAIRPERSON:    H ’m,  we l l  I  wou ld  say tha t  he  wou ld  need  

to  f i le  next  week . . . [ in te rvenes]   20 

ADV HULLEY SC:    You may reca l l  tha t  he  has under taken  

to  f i le  i t  by  today.  

CHAIRPERSON:    He had under taken to  f i le  by  today,  le t ’s  

say  he  must  f i l e  by  end o f  the  day on  Tuesday next  week,  i f  

he  has no t  a l ready f i led ,  and I  see  Mr  Jouber t  i s  now –  Mr  
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Jouber t  a re  you ab le  to  hear  me?   Mr  Jouber t  can you 

hear  me?   I t  looks  l i ke  he  cannot  hear  me.   Can you hear  

me?   No he cannot  hear  me.   So I  th ink  we w i l l  need to  do 

tha t ,  we are  no t  go ing  to  p roceed ,  we have los t  too  much 

t ime now,  because he cannot  hear  me and I  assume Mr  

Mhlongo ’s  lawyers  a l so  cannot  hear  me.   Counse l  fo r  Mr  

Mhlongo can you hear  me? 

ADV MANALA:   We can hear  you Cha i r.  

CHAIRPERSON:    Oh,  okay thank you.    The techno logy 

has been g iv ing  us  prob lems th is  a f te rnoon,  so  i t  con t inues  10 

to  g ive  us  prob lems,  we have los t  qu i te  some t ime,  so  I  am 

say ing  le t  us  ad journ  and come back on  a  da te   hopefu l l y  

when the  techno logy w i l l  be  work ing  we l l .   Somet imes i t  

works  qu i te  we l l  and w i th  jus t  m inor  g l i t ches bu t  

occas iona l l y  i t  g ives  us  se r ious p rob lems,  so  I  have jus t  

sa id  to  Mr  Hu l ley  le t  us  ad journ  and ad jou rn  un t i l  Tuesday  

o f  the  week a f te r  next  week in  the  even ing ,  Mr  Hu l l ey  te l l s  

me tha t  w i l l  be  the  2 n d  o f  March,  we wou ld  be  look ing  a t  an  

even ing  sess ion  j us t  l i ke  today but  i f  poss ib le  i f  eve rybody 

wou ld  be  ava i lab le  a t  four  we migh t  end up s ta r t ing  a t  f i ve ,  20 

i f  –  depend ing  on  the  day w i tnesses tha t  I  w i l l  be  hear ing .   

Would  tha t  be  f ine  w i th  eve rybody,  and hopefu l l y  on  tha t  

day the  techno logy w i l l  no t  g ive  us  the  k inds o f  p rob lems i t  

has  been g i v ing  us  today.    Mr  Mana la  can you hear  me,  i s  

tha t  f ine  w i th  you? 
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ADV MANALA:    Yes Cha i rperson the  Tuesday a f te rnoon  

as  you suggest  w i l l  work  we l l  fo r  us .   The commi tment  tha t  

we have is  a  commi tment  o f  ear l y   morn ing  as  you wou ld  

know the  cour t  sess ions wou ld  conc lude a t  ha l f  past  th ree  

and even then we wou ld  a lso  ask  tha t  you a f fo rd  us  the  

same pr i v i lege to  appear  be fore  you remote ly.  

CHAIRPERSON:    No tha t  i s  f ine ,  you can appear  remote l y  

on  tha t  day as  we l l .  

ADV MANALA:   Thank you Cha i rperson.  

CHAIRPERSON:    Ja ,  and Mr  Jouber t  i s  tha t  f ine  w i th  you  10 

as  we l l?  

MR JOUBERT:    That  i s  f ine  w i th  me Cha i r,  I  w i l l  ava i l  

myse l f .  

CHAIRPERSON:    Okay,  a l r igh t ,  okay,  thank you very  

much,  we are  then go ing  to  ad jou rn  and fo r  the  benef i t  o f  

the  pub l i c  tomorrow the  Commiss ion  w i l l  s ta r t  i t s  sess ion  

no t  a t  the  usua l  t ime ten  o ’ c lock ,  bu t  a t  two o ’ c lock  to  hear  

the  ev idence o f  Ms Suzanne Dan ie ls  in  regards to  Eskom 

so tha t  –  so  we w i l l  s ta r t  a t  two o ’c lock  tomorrow and tha t  

i s  the  Eskom work  s t ream tha t  I  w i l l  be  dea l ing  w i th .  20 

 So the  hear ing  o f  the  ev idence o f  Mr  Jouber t  i s  

ad journed to  Tuesday the  2n d  o f  March 2021,  the  idea is  to  

s ta r t  a t  four  bu t  there  may be a  de lay  and we w i l l  s ta r t  a t  

f i ve  and the  lega l  team for  Mr  Mh longo w i l l  be  a l lowed to 

appear  remote ly.     
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ADV HULLEY SC:   Thank you Mr  Cha i r.  

CHAIRPERSON:    We ad journ .  

INQUIRY ADJOURNS TO 19 FEBRUARY 2021  


