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PROCEEDINGS RESUME ON 15 FEBRUARY 2021  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good 

morn ing  eve rybody.  

ADV PRETORIUS SC:   Morn ing  Cha i r.  

CHAIRPERSON:   I f  you  w i l l  be  –  she is  t ry ing  to  ge t  me  

one o f  the  f i les  bu t  I  th ink  we –  we can s tar t .   We can s tar t  

Mr  Pre tor ius .  

ADV PRETORIUS SC:   Thank you Cha i r.   Th i s  morn ing  

Mabusa A t to rneys represent ing  the  fo rmer  Pres ident  Mr  

Zuma addressed a  le t te r  to  the  commiss ion  who in fo rmed  10 

the  commiss ion  tha t  quote  “as  a  mat te r  o f  cour tesy”  

unquote  ou r  c l i en t  w i l l  no t  be  appear ing  be fore  the  

commiss ion  on  15 to  19  February  2021 fo r  the  reasons se t  

ou t  be low.  

 Two reasons are  g iven.   The f i rs t  i s  tha t  there  is  a… 

CHAIRPERSON:   One sec –  one second Mr  P re tor ius .     

Yes Mr  Pre tor ius .  

ADV PRETORIUS SC:   Two reasons a re  g i ven the  f i rs t  i s  

as  fo l lows:  

“The commiss ion  is  aware  tha t  the  Rev iew 20 

App l ica t ion  wh ich  Pres ident  Zuma has  

ins t i tu ted  to  se t  as ide  the  re fusa l  by  Deputy  

Ch ie f  Jus t ice  Zondo to  recuse h imse l f  f rom 

hear ing  mat te rs  concern ing  h im  and h is  

fami ly  i s  ye t  to  be  de termined by  the  cour t ”  
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 I  jus t  po in t  ou t  br ie f l y  a t  the  moment  perhaps there  

w i l l  be  more  to  be  sa id  about  i t  la te r  Cha i r  by  yourse l f  bu t  

fo r  the  moment  tha t  app l i ca t ion  was put  be fore  the  

Const i tu t iona l  Cour t .   The Const i tu t iona l  Cour t  was aware  

o f  tha t  app l i ca t ion  and notw i ths tand ing  tha t  g ran ted the  

order  tha t  i t  d id  compel l ing  Mr  Zuma to  appear  today.  

 The second po in t  ra ised is  the  fo l low ing:  

“The  summons issued fo r  our  c l ien t  to  

appear  on  15  to  19  February  2021 is  

i r regu lar  and no t  in  l ine  w i th  the  Four th  10 

Order  o f  the  Const i tu t iona l  Cour t  Judgment  

o f  28  January  2021. ”  

 Wel l  Cha i r  tha t  is  no t  fo r  Mr  Zuma or  h is  a t to rneys 

to  dec ide  tha t  i s  a  mat te r  fo r  the  Const i tu t iona l  Cour t  and 

any contempt  app l i ca t ion  i t  may emanate  f rom these 

proceed ings bu t  i t  does seem to  ignore  the  app l i ca t ion  o r  

po ten t ia l  app l i ca t ion  o f  the  pr inc ip le  tha t  the  issue o f  

summons wou ld  be  va l id  un t i l  se t  as ide  by  a  p roper  cour t  

and tha t  i s  a  p r inc ip le  app l ied  our  cour t  t ime and t ime 

aga in .  20 

 And then in  parag raph 5  the  le t te r  sa id :  

“Appear ing  be fo re  DCJ Zondo  and the  

c i rcumstances wou ld  undermine and 

inva l ida te  the  rev iew app l ica t ion  over  h i s  

dec is ion  no t  to  recuse h imse l f . ”  



15 FEBRUARY 2021 – DAY 344 
 

Page 5 of 83 
 

 Wel l  no  doubt  the  cour ts  in  due  course  w i l l  dea l  

w i th  tha t  i ssue.  

CHAIRPERSON:   Do they –  do  they care  to  exp la in  why i f  

Mr  Zuma thought  tha t  the  fac t  tha t  he  in tended to  launch a  

rev iew app l ica t ion  aga ins t  my dec i s ion  no t  to  recuse myse l f  

why they thought  he  shou ld  no t  pu t  tha t  be fore  the  

Const i tu t iona l  Cour t  when the  commiss ion  app l ied  fo r  an 

order  to  compel  h im to  appear.  

ADV PRETORIUS SC:   Wel l  they  say in  paragraph  6  tha t  

tha t  rev iew app l i ca t ion  was not  be fore  the  Const i tu t iona l  10 

Cour t .   I t  was not  be fore  the  Const i tu t iona l  Cour t  in  the  

sense the  Const i tu t iona l  Cour t  was not  asked to  dec ide  

tha t  app l i ca t ion  bu t  cer ta in l y  they are  inco r rec t  inso fa r  as  

they suggest  tha t  tha t  app l i ca t ion  was not  p roper l y  p leaded 

and was not  pu t  be fore  the  Const i tu t iona l  Cour t  and they 

were  aware  o f  i t .   So  there  i s  no  exp lanat ion  g iven  beyond  

the  bare  s ta tement .   But  tha t  i s  a  mat te r  tha t  the  

Const i tu t iona l  Cour t  w i l l  no  doubt  dec ide  on  the  face  o f  i t  i t  

has  no t  mer i t  whatsoever  bu t  what  i s  no t  cor rec t  in  the  

approach o f  the  fo rmer  Pres ident  i s  tha t  he  shou ld  come 20 

here  and exp ress  a  lawfu l  reason why he shou ld  no t  app ly  

the  law or  a t tend in  accordance w i th  the  summons.  

CHAIRPERSON:   Wel l  … 

ADV PRETORIUS SC:   Or  se t  the  summons as ide  p r io r  to .  

CHAIRPERSON:   When the  commiss ion  –  when the  
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commiss ion  launched an app l i ca t ion  –  i t s  app l i ca t ion  to  the  

Const i tu t iona l  Cour t  Mr  Zuma was  served w i th  a  fu l l  se t  o f  

papers  

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   And h is  a t to rneys were  g i ven a  cour tesy  

cop ious as  fa r  as  I  reca l l  f rom what  I  was to ld  to  say here  

is  a  fu l l  se t  o f  cour t  papers  tha t  w i l l  be  or  w i l l  –  o r  have 

been served upon  your  c l ien t .    

 Now in  tha t  app l i ca t ion  the  po in t  i s  made qu i te  

c lea r ly  tha t  the  commiss ion  was aware  tha t  Mr  Zuma 10 

in tended to  launch a  rev iew app l ica t ion  in  regard  to  the 

recusa l  app l i ca t ion  and i t  was contended by  the  Secre tary  

o f  the  Commiss ion  tha t  tha t  wou ld  be  no grounds  fo r  h im 

not  to  appear  be fore  the  commiss ion  i t  the  meant ime.  

 So he and h is  lawyers  knew tha t  th is  was one o f  the  

po in ts  tha t  was be ing  made –  tha t  were  be ing  made by  the  

commiss ion  be fo re  the  Const i tu t iona l  Cour t .   And i f  they  

contes ted  tha t  i t  was up to  them to  f i le  papers  in  the  

Const i tu t iona l  Cour t  and say the  commiss ion  is  wrong.  The 

pos i t ion  is  tha t  as  fa r  as  we a re  concerned i f  there  i s  20 

rev iew app l ica t ion  we are  s t i l l  i n tend ing  to  f i le  in  the  H igh  

Cour t  the  Const i tu t iona l  Cour t  shou ld  no t  o rder  our  c l ien t  

to  appear.   Mr  Zuma chose not  to  oppose tha t  app l i ca t ion  

no tw i ths tand ing  the  fac t  tha t  he  knew tha t  tha t  was one o f  

the  po in ts  tha t  the  commiss ion  was go ing  to  make before  
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the  Const i tu t iona l  Cour t .  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   He –  he  and h is  lawyers  sent  a  le t te r  to  

say he  wou ld  no t  par t i c ipa te  in  those proceed ings a t  a l l .   

The quest ion  i s  can he compla in  about  the  order  made by  

the  Const i tu t iona l  Cour t  in  c i r cumstances where  he  was 

g iven a  fu l l  oppor tun i ty  to  oppose tha t  app l i ca t ion  and  

p lace before  the  cour t  h i s  case and  e lec t  and he  e lec ted  

not  to  do  so .  

ADV PRETORIUS SC:   Yes Cha i r.  Cha i r  the  –  we cou ld  use  10 

much s t ronger  language but  perhaps tha t  wou ld  be  

appropr ia te  –  more  appropr ia te  in  t ime but  the  fa i lu re  to  

appear  today does not  appear  t o  be  jus t i f ied  by  any va l id  

reasons cer ta in ly  no t  the  reasons g iven in  the  le t te r  

addressed to  the  commiss ion  as  a  mat te r  o f  cour tesy  th is  

morn ing .  

 F i r s t l y  the  rev iew app l ica t ion  mat te r  was before  the  

Const i tu t iona l  Cour t .  I t  was ra i sed  in  p lead ings be fore  the  

Const i tu t iona l  Cour t  and notw i ths tand ing  the  Const i tu t iona l  

Cour t ’s  awareness o f  i t  and notw i ths tand ing  Mr  Zuma’s  20 

fa i lu re  to  address  the  issues a t  a l l  the  order  was g iven tha t  

he  must  appear.  

 In  re la t ion  to  the  summons no t  be ing  a  va l id  

summons we l l  tha t  Mr  Zuma was f ree  to  come here  and say  

today but  chose not  to  and as  we  know such a  summons  
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must  as  a  mat te r  o f  law be va l id  un t i l  se t  as ide  by  a  proper  

cour t .   Peop le  cannot  jus t  fo rm the i r  own v iews as  to  what  

the  law might  o r  m ight  no t  say  and  dec ide  what  to  do  in  the  

face  o f  a  va l id ly  i ssued summons o r  even a  summons wh ich  

on  the  face  o f  i t  is  va l id l y  i ssued.  

 That  i s  va l id  un t i l  se t  as ide .   And there  is  no t  bas is  

whatsoever  fo r  the  cer ta in ly  expressed day fo r  the  

Pres ident  no t  to  be  here  today.  

CHAIRPERSON:   I f  Mr  Zuma or  h is  lawyers  were  o f  the 

v iew tha t  the  summons was i r regu lar  the  law ob l iged h im i f  10 

he  wanted not  to  be  ob l iged to  appear  to  approach  a  cour t  

and ask  tha t  i t  be  se t  as ide  on  the  bas is  tha t  i t  was  

i r regu la r.  

 And I  do  no t  know the  law to  be  tha t  he  i s  an  adu l t  

to  jus t  ignore  a  summons jus t  because he th inks  i t ’s  

i r regu la r.  

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   And I  th ink  tha t  the  pr inc ip le  you have  

ar t i cu la ted  is  the  same p r inc ip le  tha t  the  Const i tu t iona l  

Cour t  to ld  h im about  in  the  Nkand la  mat te r.   That  you 20 

cannot  jus t  igno re  a  process issued by  a  lawfu l  body  

requ i r ing  you to  take  cer ta in  ac t ion  and jus t  because you 

th ink  i t  i s  wrong you jus t  s i t  back and ignore  i t .  

ADV PRETORIUS SC:   Yes.   In  any event  Cha i r  two  po in t s  

on ly  to  be  made f rom what  i s  o r  what  appears  to  be  in  the  
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pub l i c  domain  the  rea l  reasons fo r  non-appearance  are  no t  

expressed in  tha t  le t te r  and they a re  mat te rs  tha t  a re  

perhaps beyond the  rea lm  o f  th is  commiss ion .    

 Th is  commiss ion  has a  mandated job  to  do  i t  must  

do  i t .   The imp l ica t ions  and  consequences  o f  th is  

commiss ion  do ing  i t s  job  is  fo r  those who w i l l  rece ive  the  

repor t  u l t imate ly  to  dec ide .  

 The second po in t  i s  tha t  whatever  mer i t s  there  

m ight  be  and we do not  see any in  the  reasons  not  to  

appear  today w i l l  no  doubt  in  due course  be dec ided by  our  10 

cour ts  once aga in .  

CHAIRPERSON:   Have you got  the  med ia  s ta tement  tha t  

he  issued on the  1s t  o f  February?   Have you got  i t  a t  hand?  

ADV PRETORIUS SC:   Yes we can get  i t .  

CHAIRPERSON:   You have not  go t  i t .   You see the  le t te r  

f rom h is  a t to rneys th is  morn ing  says in  the  las t  paragraph 

tha t  in  e f fec t  h is  non-appearance shou ld  no t  be  const i tu ted  

to  suggest  any de f iance o f  the  lega l  p rocess.   But  my 

reco l lec t ion  o f  h is  med ia  s ta tement  o f  the  1s t  o f  February  i s  

tha t  in  h is  own words he  sa id  he  was go ing  to  de fy.  20 

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   The summons o f  the  commiss ion  and he 

was go ing  to  de fy  an  order  o f  the  –  the  order  o f  the  

Const i tu t iona l  Cour t .   Those were  h is  words.   The  media  

s ta tement  was not  i ssued by  h is  foundat ion  i t  appears  to  
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have been issued  by  h im;  h imse l f .  

ADV PRETORIUS SC:   Yes.   Cha i r  in  fac t  the  s ta tement  i t  

i s  a  long s ta tement  bu t…hai r  in  fac t  the  s ta tement  i t  i s  a  

long s ta tement  bu t… 

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   I f  we cou ld  jus t  p lace  on record  

cer ta in  pa ragraphs.  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   O f  h is  s ta tement .   He says  

“ I  there fore  s ta te  in  advance  tha t  the  10 

commiss ion  in to  a l legat ions o f  s ta te  captu re  

can expect  no  fu r ther  coopera t ion  f rom me 

in  any o f  the i r  p rocess go ing  fo rward .   I f  

th is  s tance is  cons idered to  be  a  v io la t ion  

o f  the i r  law then le t  the i r  law  take i t s  

course .   I  do  no t  fear  be ing  ar res ted ;  I  do  

no t  fear  be ing  conv ic ted  nor  do  I  fear  be ing  

inca rcera ted . ”  

 And then the  las t  parag raph reads:  

“ In  the  c i rcumstances I  am le f t  w i th  no  o ther  20 

a l te rna t ive  bu t  to  be  de f ian t  aga ins t  

in jus t i ce  as  I  d id  aga ins t  the  apar the id  

government .   I  am aga in  prepared to  go  to  

p r ison to  de fend  the  const i tu t iona l  r igh ts  

tha t  I  persona l ly  fought  fo r  and  to  serve  
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whatever  sentence tha t  th is  democra t ica l l y  

e lec ted  government  deems appropr ia te  as  

par t  o f  the  spec ia l  and d i f fe ren t  laws fo r  

Zuma agenda”  

 Wel l  cer ta in ly. . .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   That  i s  to  pu t  i t  a t  i t s  m i ldness –  

m i ldest  th is  s ta tement  o f  de f iance.  

 But  once aga in  Cha i r  i t  does appear  tha t  the  t rue  

reasons fo r  no t  appear ing  a re  beyond these s t r i c t  Terms o f  10 

Refe rence wh ich  we must  invest iga te  and they a re  o f  a  

po l i t i ca l  na tu re .  

CHAIRPERSON:   Wel l  we –  we –  the  commiss ion  is  

in te res ted  in  wha t  reasons have been g iven inso fa r  as  they 

have been g iven  fo r  h is  non-appearance and tha t  med ia  

s ta tement  seems to  make i t  c lea r  tha t  he  was –  he  had  

dec ided to  de fy.  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   The summons,  to  de fy  the  orde r  o f  the 

Const i tu t iona l  Cour t  and o f  cou rse  … 20 

ADV PRETORIUS SC:   The law.  

CHAIRPERSON:   That  i s  –  and  the  law and tha t  seems 

cons is ten t  w i th  h is  conduct  be fore  th is  commiss ion  on  the  

19 t h  o f  November  when he had been issued  w i th  a 

summons;  he  came to  the  proceed ings and le f t  a t  a  t ime 
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when i t  had been  made c lear  to  h im and h i s  lawyers  tha t  to  

leave the  commiss ion  w i thout  the  Cha i rperson ’s  permiss ion  

wou ld  be  a  b reach o f  the  summons and a  breach  o f  the  

commiss ion .  

 H is  foundat ion  i t  i s  in  the  pub l i c  domain  issues a  

med ia  s ta tement  on  the  same day say ing  i t  had been  

assured by  h im tha t  he  wou ld  have a  good day than appear  

be fore  the  commiss ion .  

 So the  med ia  s ta tement  tha t  he  issued on the  1s t  o f  

February  a f te r  the  Const i tu t iona l  Cour t  i ssued –  have  10 

handed down i t s  judgment  and  ordered h im to  appear  

be fore  the  commiss ion  and to  comply  w i th  a l l  summonses 

and d i rec t i ves  issued by  the  commiss ion .  

 The s ta tement  o f  –  tha t  he  gave is  cons is ten t  w i th  

the  Jacob Zuma Foundat ion ’s  med ia  s ta tement  o f  the  19 t h  

o f  November  2020.  

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   And in  the  found ing  a f f idav i t  deposed to  

by  the  Secre tary  o f  the  Commiss ion  in  the  app l i ca t ion  tha t  

was made to  the  Const i tu t iona l  Cour t  one o f  the  po in ts  was 20 

not  –  tha t  was made was tha t  re fe rence was made to  the 

contents  o f  tha t  s ta tement  by  the  Jacob Zuma Foundat ion  

o f  say ing  he  was go ing  to  –  he  was not  p repared to  appear  

be fore  the  commiss ion  and he wou ld  ra ther  go  to  ja i l .  

 And he tha t  i s  Mr  Zuma was inv i ted  to  d is tance  
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h imse l f  f rom tha t  s ta tement  by  h is  foundat ion ;  he  has 

never  d is tanced h imse l f .   Ins tead in  h is  med ia  s ta tement  o f  

the  1 s t  o f  February  he  conf i rmed tha t  he  was go ing  to  de fy  

no t  on ly  the  summons o f  the  commiss ion  bu t  a lso  an  orde r  

o f  the  h ighest  cour t  in  th is  count ry.  

ADV PRETORIUS SC:   Cha i r  in  summary the  reasons fo r  

non-appearance couched in  cour teous and po l i te  language  

in  th is  morn ing ’s  le t te r  f rom Mabusa A t to rneys do  no t  seem 

to  ho ld  any water  and are  ground less .   But  those comments  

there  in  par t i cu la r  the  comment  tha t  no th ing  shou ld  be  10 

const rued goes to  suggest  any de f iance o f  a  lega l  p rocess 

must  be  read in  the  l igh t  o f  the  s ta tements  to  wh ich  we  

have jus t  re fe r red .  

 And in  par t  –  we l l  par t i cu la r  concern  is  the  

re ference to  the i r  law.   In  o ther  words no t  a  law by wh ich  I  

w i l l  be  bound but  a  law tha t  w i l l  b ind  o thers  and i f  there  i s  

any ac t ive  de f iance i t  i s  conta ined  in  those two words.  

CHAIRPERSON:   Yes cont inue.  

ADV PRETORIUS SC:   Cha i r  the  l ega l  team has p repared 

an address to  dea l  w i th  the  very  c i rcumstances tha t  a re  –  20 

have now a r isen and i f  I  cou ld  take  ha l f  an  hour  o r  so .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   To  jus t  in fo rm the  Cha i r  and the  

pub l i c  o f  the  types o f  i ssues tha t  wou ld  have been ra ised.  

CHAIRPERSON:   Yes.  
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ADV PRETORIUS SC:   Had Mr  Zuma e lec ted  to  obey… 

CHAIRPERSON:   I  th ink  tha t  i s  –  tha t  i s  impor tan t  because  

i t  i s  impor tan t  t ha t  everybody unders tands a t  leas t  the  

impor tan t  fea tures  o f  what  has happened.  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   And how we have come to  be  where  we 

are .  

ADV PRETORIUS SC:   So  what  th is  address w i l l  dea l  w i th  

i s  rea l l y  the  ev idence before  the  commiss ion  and what  

i ssues wou ld  have been p laced before  Mr  Zuma fo r  h is  10 

response or  input  in  o rde r  to  ass is t  you to  come to  f ind ings  

in  accordance w i th  your  mandate  and your  Terms o f  

Refe rence Cha i r.  

 We do not  in tend  to  dea l  w i th  the  lega l i t ies  o f  the  

non-appearance  and the  consequences o f  Mr  Zuma’s  

fa i lu re  to  appear  as  a  mat te r  o f  law.  

 In  shor t  Cha i r  the  commiss ion  has no t  been 

depr ived o f  i t s  oppor tun i ty  to  quest ion  the  fo rmer  Pres ident  

in  regard  to  h i s  knowledge o f  and h is  conduct  re levant  to  

the  commiss ion ’s  Terms o f  Reference wh ich  I  w i l l  de ta i l  in  20 

a  moment .  

 But  by  way o f  summary where  we f ind  ourse lves  

now is  tha t  we have Terms Of  Reference a  mandate  to  you  

Cha i r  and to  the  commiss ion  as  a  who le  Mr  Zuma has is  

re fe r red  to  d i rec t l y  by  name in  four  Terms o f  Refe rence and  
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ind i rec t l y  in  two as  pa r t  o f  the  Execut ive  or  a t  leas t  two.  

 H is  ev idence is  obv ious ly  re levant  to  the  

commiss ion ’s  work  in  th is  regard .    There  can be no doubt  

about  tha t .    

 Mr  Zuma has a lso  been imp l ica ted  to  da te  by  the  

ev idence o f  a t  leas t  40  w i tnesses  now.   Now whether  Mr  

Zuma be l ieves he  has been accused o f  wrongdo ing  or  no t  

wh ich  appears  to  be  the  case h is  responses to  those  

a l legat ions are  s t i l l  d i rec t l y  re levant  to  the  work  o f  th is  

commiss ion .  10 

 Numerous s ta tements  have been made by  or  on  

beha l f  o f  Mr  Zuma tha t  he  has no t  been imp l ica ted  in  any 

wrongdo ing  by  any o f  the  w i tnesses tha t  have thus fa r  

come before  you Cha i r.    

 I f  tha t  i s  so  –  i f  i t  i s  so  tha t  Mr  Zuma be l ieves he  

has no t  been imp l ica ted  o f  any wrongdo ing  or  accused o f  

any wrongdo ing  by  any ev idence before  you Cha i r  t hen i t  i s  

d i f f i cu l t  to  unders tand why he wou ld  need to  re ly  on  a  r igh t  

to  s i lence.  

CHAIRPERSON:   And a lso  i t  i s  d i f f i cu l t  to  unders tand why  20 

he wou ld  be  scared o f  tak ing  the  w i tness s tand and  

sub jec t ing  h imse l f  to  quest ion ing  l i ke  eve rybody e lse .  

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   By  the  ev idence leaders  and the  

Cha i rperson.  



15 FEBRUARY 2021 – DAY 344 
 

Page 16 of 83 
 

ADV PRETORIUS SC:   And s t i l l  l ess  Cha i r  wou ld  Mr  Zuma 

need to  re ly  on  any r igh t  aga ins t  se l f - incr im inat ion  i f  on  h is  

vers ion  there  is  no  ev idence wh ich  indeed inc r im ina tes .   So 

the  a l leged in te r fe rence w i th  h is  const i tu t iona l  r igh ts  

seems on h i s  own  vers ion  to  be  en t i re ly  g round less .    

 Be tha t  as  i t  may what  happened dur ing  the  

Pres idency o f  Mr  Zuma and dur ing  the  per iod  under  rev iew 

the  de ta i l s  o f  what  he  d id ;  the  de ta i l s  o f  what  he  d id  no t  do  

and impor tan t ly  h is  knowledge  o f  the  re levan t  events  

whethe r  d i rec t  knowledge o r  ind i rec t  knowledge a re  10 

impor tan t  fo r  the  work  o f  th is  commiss ion .  

 Moreover  he  was not  on l y  dur ing  much o f  the  per iod  

under  rev iew not  necessar i l y  a l l  o f  the  per iod  under  rev iew 

Pres ident  he  was Cha i r  o f  Cab ine t .   Cab ine t  made 

impor tan t  –  Cab ine t  on  the  face  o f  i t  fa i led  to  take  

impor tance o f  th is  i ssue.  

 The exe rc i se  o f  h is  respons ib i l i t y  in  these 

capac i t ies  are  impor tan t  to  the  work  o f  the  commiss ion .  

 F ina l l y  Mr  Zuma and members  o f  h is  fami ly  a re  

a l leged to  have rece ived substan t ia l  moneta ry  and o the r  20 

benef i t s  f rom pr iva te  and s ta te  sources.   These a l so  

requ i re  a  response and an exp lana t ion .  

 In  shor t  Cha i r  Mr  Zuma perhaps more  than anyone  

e lse  is  ab le  to  ass is t  the  commiss ion  in  unders tand ing  what  

happened in  the  per iod  under  rev iew;  how i t  happened and  
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what  recommendat ions the  commiss ion  cou ld  make in  

re la t ion  to  i t s  f ind ings.  

 But  c lea r ly  th i s  i s  ass i s tance i s  no t  fo r thcoming .   

Th is  i s  no t  a t tack  i t  i s  a  ca l l ing  to  account  and a  ca l l ing  fo r  

ass is tance and in fo rmat ion  to  enab le  you Cha i r  to  –  to  fu l f i l  

your  mandate .  

 The Const i tu t iona l  Cour t  made a  f ind ing  in  

December  Cha i r  sa id  o r  January.  

“ I t  must  be  p la in ly  s ta ted  tha t  the  

a l legat ions inves t iga ted  by  the  commiss ion  10 

are  ex t remely  se r ious.   I f  es tab l i shed they  

wou ld  const i tu te  a  huge th rea t  to  our  

nascent  and f ledg l ing  democracy.   I t  i s  in  

the  in te res ts  o f  a l l  South  A f r icans the  

respondent  inc luded tha t  i s  Mr  Zuma tha t  

these a l legat ions  are  pu t  to  res t  once and 

a l l .   I t  i s  on ly  the  commiss ion  wh ich  may  

determine i f  there  i s  any credence in  them 

or  to  c lea r  the  names o f  those imp l ica ted  

f rom cu lpab i l i t y. ”  20 

There  are  two aspects  to  a  commiss ion  o f  inqu i ry  

cer ta in ly  in  these  c i rcumstances Cha i r.  

The f i rs t  i s  to  invest iga te  i t s  Terms o f  Reference .   

To  hear  ev idence  in  re la t ion  to  i t s  Terms o f  Reference and 

to  make f ind ings and recommendat ions in  re la t ion  to  tha t .  
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Bu t  t  i s  a lso  the re  –  the re  as  a  mat te r  o f  pub l i c  

concern  and th is  was s t ressed by  the  Const i tu t iona l  Cour t .   

The pub l i c  have  a  r igh t  to  know what  happened.   The  

pub l i c  have a  r i gh t  to  know what  the i r  P res ident  d id  o r  d id  

no t  do .   The pub l i c  have a  r i gh t  to  know what  the i r  

P res ident  says about  th is .   Not  in  the  s t ree ts  ou ts ide  

res idences in  KwaZulu  Nata l  bu t  here  in  th is  commiss ion .  

So the  du ty  to  ass i s t  the  commiss ion  there  is  no t  

on ly  a  lega l  du ty  a r is ing  f rom the  summons  issued  by  the  

commiss ion  bu t  the  na r row lega l  issue wh ich  is  be fore  you  10 

Cha i r.   I t  i s  a  c ross . .  

CHAIRPERSON:   Wel l  in  –  in  ta lk ing  about  the  du ty  to  

ass is t  i f  I  reca l l  cor rec t l y  paragraph 3  o f  the  Terms o f  

Refe rence o f  the  commiss ion  wh ich  were  s igned by  h im 

wh i le  he  was Pres ident  in  pa rag raph 3  o f  the  Terms o f  

Refe rence he sa id  a l l  o rgans o f  s ta te  w i l l  be  requ i red  to  

coopera te  fu l l y  w i th  the  commiss ion .  

ADV PRETORIUS SC:   That  i s  co r rec t .  

CHAIRPERSON:   One wou ld  have thought  tha t  he  wou ld  be  

the  f i rs t  one to  coopera te  fu l l y  w i th  the  commiss ion .  20 

ADV PRETORIUS SC:   Yes.   Wel l  a t  the  t ime too  he  made  

a  pub l i c  s ta tement  announc ing  the  es tab l i shment  o f  the  

commiss ion  and urg ing  a l l  South  A f r i cans to  coopera te  fu l l y  

and tha t  c l ip  i s  in  the  med ia .  

CHAIRPERSON:   Hm.    
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ADV PRETORIUS SC:   Apar t  f rom the  duty  to  obey the  

summons;  apar t  f rom the  duty  to  ab ide  by  regu la t ions,  

Terms o f  Reference and the  l i ke  there  is  a  const i tu t iona l  

du ty  there  ar i s ing  f rom the  pos i t i on  tha t  Mr  Zuma he ld  as  

Pres ident  o f  the  count ry.  

 I t  i s  a lso  a  pub l i c  du ty  owed to  the  c i t i zens o f  th is  

count ry.   Man i fes t l y  th is  commiss ion ’s  work  i s  a  mat te r  o f  

pub l i c  concern .  

 So Cha i r  whatever  the  po l i t i c ians and commenta tors  

m ight  have to  say about  the  commiss ion ’s  work  i t  remains  10 

our  du ty  to  fu l f i l  the  mandate  tha t  you have g iven in  

acco rdance w i th  your  Terms o f  Reference and i t  is  these 

Terms o f  Reference tha t  gu ide  i t s  work .   We s imply  have to  

do  our  du ty  so  whatever  the  no ise  ou t  there  Cha i r  we – 

yourse l f  as  the  s i t t ing  Just ice  and ou rse lves as  ev idence 

leaders  and the  invest iga to rs  we have a  mandate  i t  i s  a  

lega l  mandate  and we must  obey tha t  mandate  and  tha t  i s  

our  du ty  –  then we must  fu l f i l  i t .  

 The lega l  consequences o f  Mr  Zuma’s  fa i lu re  to  

appear  w i l l  no  doubt  be  dea l t  w i th  separa te ly  and perhaps  20 

Cha i r  we can –  you w i l l  dea l  w i th  those in  due course .  

 But  I  wou ld  apprec ia te  Cha i r  and have been 

requested by  yourse l f  to  in fo rm yourse l f  the  commiss ion  

and the  pub l i c  o f  the  issues the  lega l  team in tended th is  

week and perhaps an add i t iona l  t ime to  ra i se  w i th  Mr  
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Zuma.  

 Cha i r  there  i s  a  need fo r  a  caveat  however  i t  seems 

tha t  many do no t  unders tand rea l l y  how the  commiss ion  

goes about  th is .   But  here  is  ev idence.   I t  does  not  te l l  

peop le  what  to  say o f  –  i t  may h igh l igh t  top ics  tha t  need to  

be  covered but  u l t imate ly  the  w i tnesses come here  to  g ive  

the i r  ev idence.  

 That  ev idence can be contes ted  by  o ther  w i tnesses  

in  the  fu l lness o f  t ime and when you do your  repor t  Cha i r  

you w i l l  dec ide  who is  te l l ing  the  t ru th  and who is  no t  10 

te l l ing  the  t ru th  and we can ass i s t  you in  tha t  regard .  

 But  the  a l legat ions tha t  we w i l l  ou t l ine  now in  th is  

address Cha i r  a re  based on ev idence presented as  we l l  as  

ev idence s t i l l  to  be  presented;  a l legat ions wh ich  have 

emerged and invest iga t ions,  s ta tements  wh ich  have been 

taken.  

 The cor rec tness or  the  verac i t y  o f  tha t  ev idence w i l l  

on ly  f ina l l y  ge t  examined a f te r  you Cha i r  have cons ide red 

a l l  the  re levant  vers ions rece ived in  respect  o f  the  

ev idence inc lud ing  what  we though t  m ight  be  the  vers ion  o f  20 

Mr  Zuma.  

 Some o f  the  a l legat ions as  I  have  sa id  tha t  w i l l  be  

re fer red  to  have not  ye t  been led  in  ev idence but  Mr  Zuma 

has been not i f ied  o f  such a l legat ions in  vo luminous  

cor respondence and h is  a t to rneys.   A l l  those a l legat ions  
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wou ld  in  the  o rd ina ry  course  be the  sub jec t  mat te r  o f  

no t i f i ca t ion  to  Mr  Zuma before  be ing  quest ioned thereon a t  

a  la te r  s ta te .  

 So even i f  th is  week we were  const ra ined to  dea l  

w i th  ce r ta in  i ssues in  re la t ion  to  wh ich  Mr  Zuma had 

a l ready been rece ived in fo rmat ion  and be not i f ied .  

 In  la te r  –  a t  a  la te r  t ime,  he  wou ld  have to  answer  

o ther  quest ions or  be  asked to  answer  o ther  ques t ions in  

re la t ion  to  a l legat ions tha t  a re  the  sub jec t  mat te r  o f  the  

Commiss ion ’s  invest iga t ions.  10 

 Cha i r,  bu t  the  essent ia l  th rus t  o f  the  quest ion ing  

and d iscuss ions w i th  Mr  Zuma th i s  week is  based  on the  

u l t imate  quest ion  rea l l y  tha t  the  Lega l  Team wou ld  l i ke  to  

ass is t  th is  Commiss ion  to  answer.  

 In  August  2018,  the  Lega l  Team made an open ing  

presenta t ion  to  the  Commiss ion  and in  tha t  open ing  

presenta t ion  i t  was emphas ised tha t  S ta te  Capture  i s  no t  

jus t  about  co r rup t ion .  

 The mandate  to  enqu i re  as  to  what  i s  S ta te  

Capture  and whe ther  S ta te  Captu re  was a  pro jec t  wh ich  20 

was perpet ra ted  by  whomever  m ight  have been imp l ica ted  

in  the  ev idence.   I t  i s  a  quest ion  tha t  i s  ye t  to  be  

answered.  

 The work  o f  th is  Commiss ion  is  no t  even about  

w idespread co r rup t ion .   Cor rup t ion  i t se l f  may be a  par t  o f  a  
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p ro jec t  o f  S ta te  Capture  or  an  a l leged p ro jec t  o f  S ta te 

Capture  bu t  i t  i s  -  S ta te  Capture  i s  more  than tha t .  

 S ta te  Capture ,  and th is  was in  the  open ing  

s ta tement  in  2018,  a t  leas t  in  theory  wou ld  concern  a  

ne twork  o f  re la t ionsh ip  bo th  ins ide  and outs ide  government  

whose ob jec t i ve  wou ld  be  to  ensure  the  repurpos ing  o f  

government  depar tments ,  o f f i c ia ls  and s ta te-owned ent i t ies  

fo r  p r iva te  and un lawfu l . . .  

 In  o ther  words,  when one puts  t ogether  a l l  the  

e lements ,  the  ev idence tha t  you have heard ,  the  quest ion  10 

is :   What  does th i s  mean?  I s  i t  jus t  cor rup t ion?   

 A re  these jus t  ad-hoc events  tha t  seem to  co l lec t  

in  a  pe r iod  o f  t ime or  i s  there  someth ing  more  to  i t  than 

tha t .   And tha t  i s  what  wou ld  have been exp lored w i th  

Mr  Zuma and tha t  i s  u l t imate ly  a  f ind ing  tha t  you wou ld  

have to  address in  your  repor t  Cha i r.  

 So the  submiss ion  was made tha t  the  work  in  2018  

Cha i r  by  the  Lega l  Team tha t  the  Commiss ion  was ob l iged 

to  invest iga te  c i rcumstances where  the  a l loca t ion  and the  

d is t r ibu t ion  o f  s ta te  resources is  f i rs t l y  de termined by  a  20 

network  o f  persons outs ide  and ins ide  government  ac t ing  

cont rary  to  const i tu t iona l  and lega l  norms.  

 Second ly,  d i rec ted  not  in  te rms o f  our  laws and 

po l i c ies  to  what  shou ld  have been the  ou tcome bu t  fo r  the 

promot ion ,  p ro tec t ion  and pr i va te  f inanc ia l  ga in  o f  



15 FEBRUARY 2021 – DAY 344 
 

Page 23 of 83 
 

benef ic ia r i es  o f  tha t  ne twork  o f  tha t  bus iness ins ide  and  

outs ide  government .  

 And fac i l i ta ted  tha t  p ro jec t ,  the  quest ion  ar ises :   

Was tha t  p ro jec t  –  and th is  was put  as  a  quest ion ,  no t  as  

an  answer  –  was i t  fac i l i ta ted  by  de l ibera te  e f fo r t  to  exp lo i t  

o r  weaken key-s ta te  ins t i tu t ions  fo r  example  law  

enforcement  agenc ies  or  even Par l iament  in  i t s  overs igh t  

du t ies?  

 F ina l l y  Cha i r,  what  wou ld  have been a t  i t s  borde rs ,  

the  quest ion ,  no t  the  answer,  the  quest ion  pu t  to  Mr  Zuma 10 

is  how does one make sense o f  i t?   What  rea l l y  happened?   

Not  the  l i t t le  p ieces o f  the  j igsaw but  looked a t  g loba l l y  in  

i t s  who le  conspec tus .   What  happened?  

 And second ly,  how cou ld  tha t  have happened?   

How cou ld  i t  happen fo r  example  tha t  th is  cor rup t ion  was  

not  p icked up and  prevented by  law  enforcement  agenc ies?  

 How cou ld  i t  happen tha t  the  va r ious const i tu t iona l  

overs igh t  bod ies fa i led ,  a t  leas t  in i t ia l l y,  to  dea l  w i th  what  

was go ing  on?  Rea l ly  what  happened and how cou ld  i t  

have happened?  20 

 And on ly  w i th  the  fu l l  unders tand ing  o f  tha t  w i th  

the  ass i s tance o f  Mr  Zuma,  hones t ly  and open ly  speak ing  

to  the  Commiss ion ,  cou ld  one take  the  next  s tep  towards 

recommendat ions .  

 To  go  in to  some deta i l  now Cha i r  aga ins t  tha t  
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genera l  background.   Mr  Zuma wou ld  have been asked to  

respond in  de ta i l  to  a l legat ions regard ing  h is  re la t ionsh ip  

w i th  the  Gupta  fami ly  in  South  A f r i ca .  

 And there  are  many fac tua l  i ssues wh ich  ar ise  

under  th is  head tha t  wou ld  requ i re  some d iscuss ion  and 

some examinat ion .  

 So,  and obv ious l y,  in  the  shor t  t ime tha t  we have  

th is  morn ing  I  am not  go ing  to  dea l  w i th  every  i ssue but  

ma in ly  to  h igh l igh t  cer ta in  impor tan t  i ssues.  

 There  has been  ev idence led  over  th ree  years  10 

Cha i r  re la t ing  to  the  knowledge and invo lvement  o f  the 

Gupta  fami ly  in  ac tua l  o r  contempla ted  min is te r i a l  

appo in tments  and  d ismissa ls .  

 We have heard  the  ev idence  o f  Ms Mento r,  

Mr  Jonas,  Ms Hogan,  Mr  G igaba,  Mr  Mba lu la ,  Mr  Gordhan,  

Mr  Nene and Mr  Des van Rooyen to  name but  a  few.   A l l  o f  

them . . . [ in te rvenes]   

CHAIRPERSON:    You sa id  Mr  G igaba.   Wel l ,  I  have not  

heard  h im ye t .  

ADV PRETORIUS SC:    Yes.  20 

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    Wel l ,  there  are  a l legat ions 

. . . [ in te rvenes]   

CHAIRPERSON:    Yes,  there  is  ev idence . . . [ in te rvenes]   

ADV PRETORIUS SC:    . . . tha t  have been put  to  h im.  
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CHAIRPERSON:    . . .med ia  a l legat ions.  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    And . . . [ in te rvenes]   

ADV PRETORIUS SC:    There  are  a l legat ions tha t  he  wou ld  

answer  in  th is  rea lm.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    As  I  sa id  in  the  beg inn ing  th is  

inc ludes ev idence a l ready led  and to  be  led  on  the  

unders tand ing  tha t  be fore  been ca l led  to  answer,  he  wou ld  

have been in fo rmed o f  i t  fo r  a  la te r  appearance.  10 

 Cha i r,  in  re la t i on  to  the  appo in tments  and  

d ismissa ls  o f  m in is te rs ;  now th is  i s  jus t  one p iece o f  the 

j igsaw,  what  f lowed f rom the  appo in tments  and d ismissa ls  

o f  m in is te rs ,  I  w i l l  dea l  w i th  in  due course  but  tha t  i s  the 

s ta r t ing  po in t  in  the  cent re  o f  the  j igsaw puzz le  Cha i r.  

 The ev idence has been tha t  the  Gupta ’s  had in  

some cases p r io r  knowledge o f  execut ive  appo in tments  and 

d ismissa ls  in  our  Terms o f  Refe rence spec i f i ca l l y. . .  

 The Gupta  sought  to  in f luence execut ive  

appo in tments  on  occas ion  th rough br ibery  or  a t tempted  20 

br ibery.   The Gupta  sought  to  ga in  bus iness advantage  

f rom re la t ionsh ip  w i th  and access to  m in i s te rs  and I  w i l l  

come to  the  de ta i l  in  a  moment .   That  i s  a t  a  genera l  leve l .  

 What  i s  a lso  c lea r,  and tha t  i s  the  next  s tep  in  the  

puzz le ,  the  Gupta ’s  and Gupta  re la ted  en t i t ies  u l t imate ly  
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benef i ted  substant ia l l y  f rom mani fes t l y  co r rup t  o r  i r regu la r  

p rocu rement  dea ls .   That  i s  the  ev idence.   Those are  the  

a l legat ions made  before  you.   You w i l l  make a  f ind ing  on  

the  co r rec tness o f  those a l legat ions and in  due course .  

 And th is  fo l lowed  what  may be te rmed a  new leve l  

o f  repurpos ing ,  no t  a t  execut ive  leve l  bu t  a t  the  leve l  s ta te -

owned ent i t ies .  

 And the  a l legat ion  tha t  wou ld  have been put  to  

Mr  Zuma is  tha t  by  reorgan is ing  or  repurpos ing  s ta te-

owned ent i t ies ,  p r inc ip le  who appo in tments  and d ismissa ls  10 

in  re la t ion  to  wh ich ,  a t  leas t  in  some cases,  Mr  Zuma’s  

invo l vement  was d i rec t .  

 That  as  ar ranged  to  red i rec t  s ta te  resources in to  

hands o f  se lec t  ind iv idua ls  and ent i t ies  inc lud ing  Gupta  

en t i t ies .   And these benef ic ia r i es  inc luded members  o f  

Mr  Zuma’s  fami ly.   So the  a l legat ion  goes and I  s t ress  th i s ,  

the  a l legat ions.   P r inc ip le  Mr  Duduzane Zuma.  

 So Cha i r  the re  is  substant ia l  ev idence requ i r ing  an  

answer  be fore  you make your  f ina l  dec i s ion  and  I  s t ress  

tha t  once aga in  tha t  we are  dea l i ng  here  w i th  a l legat ions 20 

tha t  a re  be fore  th is  Commiss ion  tha t  must  be  dea l t  w i th  in  

the  fu l lness o f  t ime.  

 Mr  Zuma invo lved  h imse l f  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l ,  s t r i c t l y  speak ing ,  where  ev idence 

has a l ready been  g iven,  i t  i s  rea l l y  more  than a l legat ions.   
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I t  i s  ev idence.    

ADV PRETORIUS SC:    Cha i r  bu t  . . . [ in te rvenes]   

CHAIRPERSON:    I t  i s  ev idence now.   I t  has  been g iven 

under  oa th  and some o f  those w i tnesses have sub jec ted  

themse lves to  quest ion ing  on  the i r  ev idence.   So i t  i s  

ev idence tha t  has been p laced be fore  the  Commiss ion .   I t  

i s  no  longer  jus t  mere  a l legat ions tha t  a re  made  in  the 

s t ree ts .  

ADV PRETORIUS SC:    Yes.   Wel l ,  perhaps i t  wou ld  be  fa i r  

to  say tha t  in  the  course  o f  ev idence under  oa th  be fore  10 

you.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    I t  has  been  tes ted  to  an  ex ten t .  

CHAIRPERSON:    H ’m.  

ADV PRETORIUS SC:    Cer ta in  a l legat ions have been  

made wh ich  requ i re  an  answer.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    A t  the  end o f  the  Commiss ion ’s  

work  inso fa r  as  the  lead ing  o f  ev idence is  concerned,  

whethe r  in  o ra l  o r  documentary  fo rm,  you w i l l  then 20 

determine the  ou tcome Cha i r.  

 So there  is  substant ia l  ev idence .   Cha i r,  I  w i l l  

de ta i l  tha t  in  a  moment .   That  Mr  Zuma’s  i nvo lvement  

d i rec t l y  in  the  a f fa i rs  o f  s ta te -owned ent i t ies .    

 Execut ive  appo in tments  were  fo l lows and the  
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execut ive  –  I  am ta lk ing  o f  Cab ine t  appo in tments  –  were  

fo l lowed by  appo in tments  o f  amongst  o the rs  board  o f  and 

sen ior  execut ives  in  s ta te-owned ent i t ies  and th is  

happened by way o f  example ,  Eskom,  Transnet ,  Dene l ,  

PRASA,  SAA.   A l l  tha t  ev idence is  be fore  you Cha i r.  

 The consequence .   What  happened then in  t ime is  

tha t  there  has been ev idence o f  vas t  ac ts  o f  co r rup t ion  

wh ich  took mass ive  resources ou t  o f  those s ta te  en t i t ies  

and p laced them in  the  hands o f  those very  en t i t ies  and 

persons who in f luenced th is  who le  process. . .  10 

 The quest ion  is :   Was th is  jus t  a  co inc idence in  

t ime?  I s  i t  s imp ly  a  co inc idence in  t ime tha t  a f te r  the 

m in is te r i a l  appo in tments  o f  m in is te rs  and a f te r  the  

rep lacement  o f  boards and rep lacement  o f  execut i ve  vast  

cor rup t ion  is  a l leged to  have taken p lace.  

 I s  tha t  a  co inc idence or  was i t  par t  –  was the  

ou tcome in tended a t  the  t ime the  reorgan isa t ion  or  

repurpos ing  took  p lace?  That  i s  the  key quest ion  in  

re la t ion  to  whether  S ta te  Capture  took p lace or  no t  Cha i r.  

 So fo r  example .   Cha i r,  i f  we may . . . [ ind is t inc t ]  20 

[mechan ica l  in te r rup t ion  in  record ing  00 :12:08 –  00 .12.38]  

 . . .as  the  a l legat ion  was in  who shou ld  be  

appo in ted ,  whether  Mr  Marogo ’s(? )  res ignat ion  shou ld  be  –  

have been accep ted and fo r  what  purpose?  Why was th is  

done?   
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 There  has a lso  been ev idence Cha i r,  substan t ia l  

ev idence more  recent ly,  tha t  dur ing  the  la t te r  years ,  much 

la te r  than the  inc idents  revo lv ing  around Mr  Marogo ’s  

res ignat ion ,  tha t  the  fo rmer  Pres ident  invo lved h imse l f  

d i rec t l y  in  the  suspens ion  o f  sen ior  Eskom execut ives  and 

the i r  u l t imate  rep lacements  by  o the rs .  

 That  ev idence,  you have asked Mr  Zuma to  

respond to  in  10 .6  D i rec t i ves  wh ich  a re  lega l l y  b ind ing .   

Those 10.6  D i rec t i ves  ask ing  h im to  respond  to  tha t  

ev idence have been comple te ly  ignored.  10 

 Once aga in ,  why  wou ld  a  s i t t ing  Pres ident  –  th is  

wou ld  be  put  be fore  Mr  Zuma –  invo l ve  h imse l f  in  meet ings  

w i th  execut ives  and o thers  to  de termine the  content  o f  a  

board ,  o r  sen io r  execut ives  in  th is  case,  o f  a  s ta te-owned  

ent i t y?   What  was  the  purpose o f  tha t?  

 We know what  happened a f te rwards,  a f te r  the  

repurpos ing  under  Mr  Zuma’s  watch  as  tha t  co r rup t ion  

occur red ,  red i rec t ion  o f  s ta te  resources occur red .   The  

quest ion  is :   Was  there  a  l ink?   Was the  ou tcome in tended  

by  the  repurpos ing  or  th rough  the  repurpos ing  and  20 

reo rgan isa t ion?  

 So ev idence has a lso  been led .   One w i l l  reca l l  a t  

the  beg inn ing  the  in f luence o r  a l leged in f luence  o f  the 

Gupta  fami ly  in  m in is te r i a l  appo in tments  and d i smissa ls  

and o thers  too .  
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 We know tha t  u l t imate ly  f inanc ia l  benef i t s  in  a  

reo rgan ised s ta te -owned ent i t y  f lowed to  the  Gupta ’s  and  

Gupta  re la ted  en t i t ies .   Aga in ,  was th is  jus t  co inc idence  

ent i re l y  o r  was i t  th is  a  p lanned ser ies  o f  ac t s  to  ach ieve  

the  ou tcome tha t  ac tua l l y  happened?  And  in  th is ,  Mr  Zuma 

cou ld  have ass is ted  you in  answer ing  tha t  quest ion .  

 We a l so  have ev idence Cha i r  o f  cash du r ing  th is  

per iod  under  rev iew in  g iv ing  to  and taken away f rom the 

Saxonwold  res idence o f  the  Gupta ’s  by  a  number  o f  key-

personne l  in  the  s ta te-owned ent i t y  s tab le  or  s tab les .  10 

 Now i f  one takes these events ,  the  a t tempts  to  

in f luence execut ive  appo in tments ,  the  a t tempt  to  –  and I  

mean Cab ine t  execut ives  a t  Cab ine t  leve l ,  appo in tments  

and  d ismissa ls ,  the  consequent  e f fec t  tha t  those  –  tha t  

reo rgan isa t ion  a t  the  h ighest  leve l  had on the  compos i t ion  

o f  boards and execut ives  in  s ta te-owned ent i t ies .  

 The outcome o f  tha t ,  the  a l legat ion  o f  the  e l i c i t  

f low o f  mon ies  ou t  o f  these s ta te -owned ent i t ies  to  the  very  

in f luencers  tha t  sought  in  the  beg inn ing  to  se t  the  t ra in  o f  

events  in  mot ion .  20 

 The quest ion  is :   A re  these random and ad-hoc  

occur rences in  a  sequence o f  t ime?  Or  a re  they pa r t  o f  an  

organ ised pro jec t  to  red i rec t  s ta te  resources in to  pr iva te  

and ind iv idua l  hands where  these are  e l i c i t  and rece ip ts?  

 Transnet ,  Cha i r  i s  anothe r  example .   Aga in ,  
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Mr  Zuma appears  to  have invo lved h imse l f  d i rec t l y  in  

execut ive  appo in tments .    

 Mr  Hogan led  ex tens i ve  ev idence,  some o f  wh ich  

had been dea l t  w i th  bu t  no t  en t i re l y  by  Mr  Zuma o f  

Mr  Zuma’s  ac t ions in  the  contempla ted  appo in tment  o f  

Mr  S iyabonga Gama.    

 Accord ing  to  the  ev idence,  Mr  Zuma went  to  g reat  

lengths  to  b r ing  th is  about  desp i te  what  was happen ing  a t  

the  hands o f  the  board  w i th in  Transnet .  

 The appo in tment  o f  Mr  Br ian  Mole fe  as  Transnet  10 

Group CEO appears  to  be  known beforehand by  the  New 

Age Newspaper,  a  Gupta  en t i t y.   Now cou ld  th is  happen?   

What  a re  the  imp l ica t ions o f  th is  ev idence?  Was there  an  

organ is ing  hand in  th is  who le  sequence o f  events?  

 Aga in  Cha i r,  there  is  substant ia l  ev idence o f  a  

repurposed Transnet  be ing  exp lo i ted  th rough cor rup t  

p rocu rement  dea ls  fo r  persona l  ga ins ,  inc lud ing  tha t  o f  the  

Gupta  re la ted  en t i t ies .    

 Dene l ,  by  way o f  example  Cha i r,  there  i s  ev idence  

tha t  th rough appo in tments  and d ismissa ls  a t  board  and 20 

execut ive  l eve l ,  Dene l  was reorgan ised under  the  Min is te r  

a t  the  t ime,  Min is te r  Lynne Brown.  

 And tha t  inc ludes the  appo in tment  o f  Mr  Dan  

Mantsha,  Mr  Zuma’s  fo rmer  a t to rney as  cha i r  o f  the  Dene l  

Board .   D id  Mr  Zuma have any hand or  know o f  i t?   What  
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was the  pos i t ion  there?  But  aga in ,  a f te r  the 

reo rgan isa t ion ,  a f te r  the  change in  personne l  one has – i s  

i t  a  mere  co inc idence ent i re ly?    

 You have the  VR Laser  mat te r  where  a t  g rea t  cos t  

to  s ta te-owned ent i t y,  Dene l ,  a  Gupta  re la ted  en t i t y,  VR 

Laser  As ia  i s  dea l t  w i th  by  Dene l .   They cost  Dene l  bu t  

g rea t  benef i t  to  the  re la ted  en t i t y.    

 Aga in ,  i s  th is  mere ly  a  co inc idence ent i re ly  o r  was  

i t  par t  o f  an  in tended p lan  and then was i t  an  i n tended 

consequence?  Because now the  ev idence is  bu i l d ing  up  10 

Cha i r.   You have Transnet ,  you have Dene l .    

 A t  PRASA the  same pat te rn  occurs .  Ev idence o f  

appo in tments  o f  the  cha i r  and CEO under  whose watch  

s ign i f i can t  ac t s  o f  cor rup t ion  have been a l leged and  

repor ted .  

 There  is  a lso  been ev idence o f  a t tempts  to  “c lean-

up PRASA”  be ing  hampered by  a  l ack  o f  suppor t  f rom the  

ANC Top S ix  tha t  inc lud ing  Mr  Zuma.   And tha t  i s  an  

exp lanat ion  requ i red ,  no t  on ly  f rom Mr Zuma but  f rom 

o thers  as  we l l  who were  par t  o f  the  Top S ix  a t  the  t ime.  20 

 I t  i s  no t  enough to  say:   Wel l ,  they  had the  power  

to  dea l  w i th  i t .   They shou ld  have dea l t  w i th  i t .   I  mean,  

tha t  i s  the  most  ex t raord inary  s ta tement  tha t  emerged f rom 

tha t  ev idence by  a  sen ior  ANC po l i t i c ian  who s imp ly  sa id :   

Yes,  we were  to ld  o f  the  cor rup t i on  by  Mr  Mole fe  bu t  they 
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had the  power  to  dea l  w i th  i t .   I t  i s  rea l l y  ex t raord ina ry.  

 And then there  has been ev idence o f  a  company  

and th i s  company wou ld  –  i s  par t  o f  the  ev idence,  qu i te  

separa te  f rom ev idence tha t  was sought  to  be  led  in  

re la t ion  to  benef i t s  tha t  a  company is  l inked to  Mr  Zuma o r  

a  company l inked to  someone who pa id  Mr Zuma money,  

rece ived benef i t s  under  the  PRASA banner  bu t  tha t  i s  

another  i ssues tha t  wou ld  have been ra i sed.  

 But  aga in ,  the re  is  ev idence tha t  payments  were  

made to  Mr  Zuma ar is ing  ou t  o f  the  procurement  dea l  in  the 10 

PRASA s tab le .  

 SAA,  s im i la r  ev idence,  South  A f r i can A i rways  

par t i cu la r l y  the  pro tec t ion  tha t  has a l leged to  have been 

a f fo rd  to  Ms Dudu Myen i  as  cha i r  o f  SAA who we know had 

a  very  c lose  re la t ionsh ip  w i th  Mr  Zuma.   And these  

a l legat ions wou ld  have been put  to  h im and he wou ld  have  

been asked fo r  an  exp lanat ion  in  th is  regard .  

 Now Cha i r  these examples  in  re la t ion  to  s ta te-

owned ent i t ies  are  by  no  means exhausted o f  the  ev idence 

led  be fore  the  Commiss ion  bu t  as  I  have sa id  what  requ i res  20 

cons idera t ion ,  u l t imate ly  by  you Cha i r  a f te r  ev idence f rom 

a l l  concerns is ,  what  i s  the  connect ion  be tween the  

a t tempts  to  in f luence appo in tments  and d i smissa ls  by  

Cab ine t .  

 The appo in tments  and d ismissa ls  tha t  ac tua l l y  took  
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p lace  a t  Cab ine t  m in is te r ia l  leve l .   The appo in tments  and  

d ismissa ls  tha t  took p lace a t  s ta te -owned ent i t y,  board  and  

execut ive  leve l s  and the  substant ia l  cor rup t  dea l ings,  

ev idence o f  substant ia l  co r rup t  dea l ings wh ich  fo l lowed.  

 The quest ion  tha t  wou ld  have been  put  to  Mr  Zuma 

is :   What  was your  invo l vement ,  your  knowledge,  your  

ac t ion ,  you r  lack  o f  ac t ion  in  re la t ion  to  th is?    

 Was th i s  jus t ,  as  I  have sa id ,  a  co inc idence,  a  

sequence o f  co inc identa l  ac t ions wh ich  began w i th  

a t tempts  to  in f luence appo in tments  a t  the  most  sen ior  10 

government  leve l  th rough to  board  execut ives  and  –  we l l ,  

boa rd  and execut ives  o f  s ta te -owned ent i t ies  by  cor rup t ion  

to  the  benef i t s  tha t  came back to  those tha t  sought  to  

in f luence th is  cou rse  o f  events  in  the  f i rs t  p lace?  

 Was tha t  an  organ ised pro jec t?   Was the  ou tcome 

in tended when these appo in tmen ts  and d ismissa ls  were  

made?  Were  the  persons who were  appo in ted  sub jec t  to  

in f luence tha t  cou ld  have ass is ted  in  the  red i rec t ion  o f  

s ta te  resources in  a  manner  in  wh ich  i t  was done? 

 That  i s  as  fa r  as  s ta te-owned ent i t ies  are  20 

concerned.   As  fa r  as  government  depar tmen ts  are  

concerned,  s im i la r  ev idence,  s im i la r  pa t te rn  o f  ev idence  

has been put  be fore  you Cha i r.  

 There  has been substant ia l  ev idence o f  a t tempts  to  

reo rgan ise  o r  repurpose government  depar tments .   Aga in ,  
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the  ev idence appears  to  s ta te  tha t  th is  was done fo r  the  

improper  bus iness advantage o f  se lec t  ind iv idua ls  and 

ent i t ies .  

 Now tha t  i s  pu t  a t  the  most  genera l  leve l .   Some o f  

the  de ta i l  in  Mine ra ls  and Energy you heard  ev idence Cha i r  

f rom former  Min i s te r  Ramat lhod i  tha t  he  was pressured to  

meet  w i th  and to  favour  Gupta  l inked opera t ions.   Aga in  

improper ly  w i th in  the  m in ing  sphere  Cha i r.  

 The a l legat ions are  to  the  e f fec t  tha t  repor ts  were  

made to  Mr  Zuma in  re la t ion  to  t hese o f fences.   D id  he  10 

approve?  D id  he  ac t?   D id  he  fa i l  to  ac t?   In  each case,  

why?  What  was the  purpose o f  tha t  approach? 

 These a t tempts  were  res i s ted  by  Mr  Ramath lod i .   

He was removed as  Min i s te r.   Mr  Zwane was then 

appo in ted  as  Min is te r.   A t tempts  were  made to  appo in t  

Mr  J immy Manje  as  D i rec tor -Genera l .   These a t tempts  

fa i led .    

 But  these f igures  appear  in  o the r  aspects  o f  the  

ev idence too ,  par t i cu la r ly  in  re la t ion  to  commun ica t ions  

and government  Communica t ions And In fo rmat ion  Serv i ce ,  20 

the  New Age Newspaper  and the  l i ke .   I  w i l l  dea l  w i th  tha t  

in  a  moment .    

 So a f te r  Mr  Zwane ’s  appo in tment ,  there  is  

ev idence tha t  s teps were  taken  to  favour  the  Gupta ’s  

m in ing  in te res ts .   Some o f  those  ac t iv i t ies  the  ev idence  
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appears  were  i r regu la r  and un lawfu l .    

 There  is  the  remarkab le  ev idence o f  one o f  the  

fo rmer  members  o f  the  SAA to  the  e f fec t  tha t  –  to  the  

knowledge o f  the  Pres ident .    

 A meet ing  was he ld  in  the  P res iden t ’s  p r iva te  s tudy  

in  h is  res idence  in  Pre tor ia  where  one o f  the  Gupta  

bro thers  accosted Ms Susan Shabangu about  her  fa i lu re  to  

meet  the  des i res  o f  the  Gupta  fami ly  and i t s  en t i t ies  in  

re la t ion  to  the  m in ing  issue.    

 That  ev idence is  qu i te  ex tens ive  bu t  aga in  shows 10 

tha t  to  the  know ledge o f  the  pressure ,  the  pressure  was 

put  fo r  e l i c i t  and un lawfu l  favoured t rea tment  w i th in  the  

Minera ls  and Energy Depar tment .  

 Nat iona l  Treasury,  the  mat te r  o f  g rea t  cont roversy  

espec ia l l y  beyond the  four  wa l l s  o f  th is  venue Cha i r.   But  

as  was made c lea r  by  Mr  Nene.    

 Nat iona l  Treasury  –  i t  i s  impor tan t  because i t s  

f inances dea l ,  p rocurement  dea l  o f  a  la rge  nature ,  i t  does 

have a  superv iso ry  procurement  ro le  to  p lay  and i t  i s  in  a 

sense an overs igh t  body in  th is  regard .   I t  does have  20 

regu la tory  powers  over  how i t  governs f inanc ia l  resources.  

 So Treasury  i s ,  and the  ev idence is  tha t  i t  was,  a  

s tumbl ing  b lock  to  i r regu la r  p rocurement  dea ls  and the  

i r regu lar  expend i tu re  o f  s ta te  resources.  

 And what  i s  c lear  i s  tha t  aga in  the  fo rmer  
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P res ident ,  the  ev idence goes,  sought  to  in f luence or  exer t  

p ressure  on  Treasury  o f f i c ia ls .   U l t imate ly  removed two 

min is te rs  and the  ev idence goes ,  s tood in  the  way o f  a  

dea l  invo lv ing  Pet ro  SA where  i t  w ish  to  buy Engen  

Ref inery.    

 Or  i t  d id  no t  w ish  to ,  the  pressure  came f rom 

above tha t  a  dea l  shou ld  be  done a t  g rea t  cos t  w i thout  due  

d i l igence exerc i sed fo r  an  ove rpr i ced Engen re f ine ry  f rom 

the  Malays ian  owner  o f  the  fu rnace.  

 That  ev idence wou ld  have been  exp lored.   The  10 

New Clea r  dea l  and the  ac t iv i t ies  in  Russ ia  where  

Min is te r  Nene was invo lved and  gave ev idence  as  to ,  

p ressure  pu t  on  h im.   What  happened a t  Cab ine t?    

 Why was th i s  dea l  contempla ted  in  the  f i rs t  p lace  

w i thout  su f f i c ien t  background in fo rmat ion?  Why wou ld  the  

in fo rmat ion  on ly  be  invest iga ted  a f te r  an  in  p r inc ip le  

dec is ion  was made in  Cab ine t?  

 Th is  i s  someth ing  tha t  no t  on l y  Mr  Zuma wou ld  

have to  answer  t o  bu t  o ther  members  o f  Cab ine t  as  we l l  

and i t  w i l l  i n  due course  be done Cha i r.   Mr  Zuma is  no t  the  20 

on ly  one who was  par t  o f  such dec i s ions.  

 Cha i r,  tha t  i s  a  mat te r  tha t  cou ld  have cost  the  

count ry  dear l y  as  we have heard .   Why?  The request  by  

the  cha i r  o f  the  SAA Board ,  Ms Dudu Myen i  to  open a  new 

SAA route .   Aga in ,  d i rec t  invo lvement  in  p lac ing  pressure  
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there .   There  a re  o ther  examples  Cha i r.    

 The c losure  o f  the  bank accounts  i s  anothe r  a rea  

where  pr iva te  banks took s teps to  c lose  Gupta  and  Gupta  

re la ted  en t i t ies ’ bank accounts  and  there  was a  m in i s te r ia l  

task  team appo in ted .  

 In  essence,  the  ev idence goes to  p ropose and to  

p revent  tha t  ou tcome and there  has been substant ia l  

ev idence in  re la t ion  to  tha t .    

 The in te res t ing ly  and s ign i f i can t ly  there  was –  there  

were  a t  least  two  inc iden ts  o f  cen t ra l isa t ion  o f  power 10 

under  the  Pres idency and  under  the  Sta te  Secur i ty  Agency  

and  I  wi l l  come to  the  la t te r  po in t  in  due  course .   Bu t  there 

has been ev idence  tha t  Mr  Zuma in i t ia ted  a  p rocess to  

remove the  Nat iona l  Budget  p rocess f rom Treasury  and to  

place in the hands of  the President  and the reasons for th is  

requi re some invest igat ion and explanat ion.  

 Chai r,  the removal  of  Mr Nene as M in is te r  o f  F inance  

by  Mr  Zuma has been dea l t  wi th  in  ev idence .   Tha t  took 

p lace  in  December  2015 and  tha t  took p lace  a t  the  t ime 

when accord ing to  the ev idence  Mr  Nene s tood  in  20 

oppos i t ion  to  the  new [ indist inct  – dropping voice]  00.53.   

Was there a relat ionship?  That  quest ion needs to be put  and 

needs to be answered.  

 The stated reason that  Mr Nene’s deployment was 

requi red to the BRICS Bank as being ser iously quest ioned in  
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evidence by more than one witness.   That  simply was an 

unconvincing and some say spurious reason.   There were 

other reasons.   What were those reasons?  And were they 

part  of  th is overal l  p lan that  emerges or possib ly emerges 

f rom al l  the evidence?   

 I t  a lso appears that  the Guptas had ful l  knowledge of  

Mr Nene’s removal  and there was an al leged complaint  on 

their  part  that  Mr Nene would not  “work wi th them.”  That  

evidence before you,  Chai r,  needs explanat ion and answers.  

And i t  was short ly before Mr Nene’s removal  that 10 

according to Mr Jonas there was an at tempt to br ibe him to 

take up the role of  Min is te r  o f  F inance,  again that  evidence 

is before you and that  evidence needs to be deal t  wi th.  

These are the f r iends,  c lose f r iends of  Mr Gupta,  

c lose f r iends wi th  Mr Zuma and his son and others in the 

fami ly,  part icu lar ly Mr Duduzane Zuma.   What was going on 

here?  What  are the l inks,  what was the purpose behind al l  

these appointments and dismissals and were they to 

faci l i tate the outcome that  we know actual ly happened? 

 Then there are the ci rcumstances surrounding Mr 20 

Gordhan’s removal  by Mr Zuma,  his sudden recal l  f rom 

London.  There has been that  evidence.   Those too requi re 

clar i f icat ion.    

Where did the supposed S ta te  Secur i t y  document  

Opera t ion  Checkmate  come f rom?  What  was i t s  s ta tus?  
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We know the  ev idence is  tha t  tha t  document  was pu t  be fore  

the  top  s ix  bu t  i ts  contents  were  re jec ted  and then o ther  

reasons were  s ta ted  but  what  was –  why was th is  done?  

Why was i t  necessary  to  change the  incumbent  o f  the 

m in is t r y  there?  The outcome and consequences,  were they 

intended? 

So the access to  and use of  a supposed intel l igence 

document in an apparent  at tempt  to just i fy Mr Gordhan’s 

d ismissa l  requires some explanat ion or c lar i f icat ion.   We 

know that  Mr Zuma then sought to replace Mr Gordhan with  10 

Mr Brian Molefe and we know that  he had had a recent  and 

event ful  journey through Eskom and Transnet wi th al l  that  

happened during that  t ime.  

We know that  the top s ix object ives probably and that  

Mr Gigaba was appointed instead but  those quest ions need 

to be explored.  

 Again to answer the quest ion as to whether these are 

al l  coincidental ,  these individual  p ieces of  evidence which 

ul t imately p i le up and appear to point  in one di rect ion.   Is 

that  a fa i r  conclus ion?  Was the outcome intended? 20 

 The appointment of  Mr Gigiba’s deputy,  Mr Buthelezi ,  

is another one issue that  requi res some invest igat ion 

part icular ly as Mr Buthelezi  had been impl icated in 

al legat ions of  ser ious malfeasance at  PRASA and Mr Zuma 

was aware of  i t .  
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 Sou th  Af r ican  Revenue Serv ices,  another example,  

Chai r.   We know that  there is evidence,  perhaps to come, of  

Mr Zuma’s di rect  re lat ionship wi th Bain Incorporated and the 

f i rm of  Mr Moyane as the SARS head and the involvement  of  

Bain and Company and the supposed rest ructur ing of  SARS 

is wel l -documented in the Nugent report  as having a 

disastrous outcome.  But  why,  you know, Mr Zuma, did you 

have any personal  involvement?  What was the object  of  

your personal  involvement in your  deal ings wi th Bain and 

wi th Mr Moyane?  The outcome, was that  an intended 10 

outcome?   

We know, for example,  that  the Gupta  fami ly  

benef i ted f rom dubious decisions at  SARS regarding 

controvers ial  tax t reatment.   But  that  is just  one of  the 

outcomes.  

 The Waterkloof  landing,  Chai r,  that  is another  

quest ion.  

 When al l  the evidence before you is considered and 

al l  the evidence that  was not  forthcoming before you is 

considered,  the probabi l i t ies wi l l  have to be considered by 20 

you and this is a di rect  issue that  needed to be raised wi th 

Mr Zuma.   The Guptas are your f r iends,  there is th is huge 

logist ical  even to occur pr ior to the Gupta wedding.    

These are your conf idantes,  your  f r iends,  your son is 

in close business relat ionship.   Not  only an aeroplane but  
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hel icopters,  pol ice escorts and Mr Zuma knew nothing about  

i t?   On the face of  i t ,  i t  seems probable and some 

explanat ion needs to be given.   His off ice was involved in  

compi l ing reports  thereof  and there is a br ick wal l  between 

any knowledge that  the Presidency had pr ior knowledge,  

knowledge at  the t ime, post-knowledge.  And then why would 

he obviously concur in the appointment of  the al leged 

wrongdoer,  the person who took the hi t ,  Mr Koloane get t ing 

an appointment to  the Nether lands as ambassador? 

 Al l  those facts need explanat ion because they raise 10 

many more quest ions than just  warrant  put t ing the evidence 

to rest  of  the level  that  was given before you,  Chai r.  

 Just  one smal l  issue,  here is a person who faci l i tated 

a most  ser ious breach of  nat ional  securi ty by,  on his vers ion,  

ly ing and on his  version faci l i tat ing the Gupta  landing at  

Waterkloof .   He goes wi th no doubt  top securi ty c learance as 

ambassador to the Nether lands.   Lots of  quest ions that  

requi re answers,  Chai r.  

 Then there is the Department of  Communicat ions and 

GCIS, the appointments and dismissals that  took place 20 

there,  the need of  GCIS to in  effect  f inance New Age 

newspaper to advert is ing revenue and the l ike.   That  

evidence also wi th the apparent  act ion or  non-act ion of  Mr 

Zuma that  requi res to be put  and explained.    

But ,  once again,  as one goes through al l  these 
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individual  events,  a bigger picture against  the bui ld-up and 

the quest ion we come back to al l  the t ime was this a 

complete course of  act ion designed to benef i t  certain part ies 

i l legi t imately and beyond the prescr ipts of  the law and the 

Const i tut ion.  

 There is another example,  Chai r,  that  is the act iv i t ies 

of  BOSASA and the Department  of  Pr ison.   Chai r,  the 

evidence has been that  BOSASA rel ied heavi ly on 

government contracts worth on average R2.5 bi l l ion.   There 

has been direct  evidence as to how BOSASA br ibed off ic ia ls,  10 

scale of  about  R66 mi l l ion per annum, by est imate.    

Mr  Agr izz i  c la ims that  Mr Zuma had a close 

re lat ionship wi th  BOSASA’s main shareholder and Chief 

Execut ive Mr Gavin Watson and they met f requent ly and  

there have been a number of  al legat ions that  have ar isen out  

of  that  evidence.  

 BOSASA appeared to benef i t  Mr Zuma and the 

governing party in many ways.   There is evidence that  

R300 000 a month was paid in cash to the Jacob Zuma 

Foundat ion,  usual ly by handing i t  to Ms Dudu Myeni  but  at  20 

least  on one occasion d irect ly to Mr Zuma.   

Mr  Agr izz i  and others test i f ied that  BOSASA paid for  

and catered for funct ions worth mi l l ions of  rands for Mr 

Zuma, his fami ly and the governing party.   We know of  the 
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e lect ion core fac i l i ty and at  least  one or even more generous 

donat ions to the ANC. 

 Now in themselves,  companies do donate to pol i t ical  

part ies,  we know that .   The f ramework wi thin which that  

takes place,  the legal  f ramework may change very short ly,  

but  at  the t ime donat ion was made.  The quest ion is,  was 

there a quid pro quo  there?  And in th is case there is 

evidence of  the support ,  the monies paid di rect ly and 

indirect ly,  the br ibery.    

 The quid pro quo  involving Mr Zuma, support  was 10 

sought f rom Mr Zuma, protect ion f rom prosecut ion by the 

NPA.  We know that  BOSASA was not  prosecuted despi te  

evidence being before i t  for a  per iod of  many,  many years,  

that  seems to have changed now but  for a l imi ted period af ter  

being invest igated by the Spec ia l  Invest iga t ions Un i t .   That  

f i le lay dormant for almost  a decade. 

 That  f i le,  concerning the invest igat ion into BOSASA’s 

al legedly corrupt  faci l i ty,  was handed over to Mr Koppies at  

that  t ime by Ms Dudu Myeni ,  whose expenses,  we know, in  

evidence,  had been paid for by the Jacob Zuma Foundat ion.   20 

What was the former president ’s knowledge?  He had been 

asked di rect ly by Mr Watson to deal  wi th th is invest igat ion 

and prosecut ion,  so the evidence goes.   What happens is  

that  there is no prosecut ion,  the matter l ies dormant and the 

f i le then Ms Dudu Myeni  hands over.   What is going on here?   
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 Is th is yet  another example of  protect ion – and I  wi l l  

come law enforcement agencies in a moment – of  protect ion 

of  malfeasance,  of  a l lowing a system to operate wi thout  

consequence.    

 And so we add BOSASA to the l ist ,  we add BOSASA 

to the f i le of  al legat ions and i t  is di ff icul t ,  Chai r,  to  

contemplate that  th is was al l  just  matters happening in a 

coincidence of  events over a per iod of  t ime and that  there 

was not  a plan and intent  and a guiding hand or  guiding 

hands behind i t .  10 

 The Karoo f rack ing example is another example 

where Mr Zuma was asked to intervene to faci l i tate a change 

in regulat ions to  al low that  deal  to go through.   That  

evidence has been given but  an example of  Mr Gavin Watson 

on the one hand get t ing an organisat ion that  obtain benef i ts 

to the tune of  bi l l ions of  rands f rom s ta te  owned o r  f rom 

government  depar tments  bu t  gave donat ions and o the r  

benef i t s  to  members ,  sen ior  o f f i c ia ls  w i th in  government  

and the  execu t i ve  and  asked  fo r  a  qu id  p ro  quo  and 

appear  to  have  rece ived  a  qu id  p ro  quo  pa r t icu la r ly  in  20 

re la t ion  to  the  p rosecu t ion .  

 Who benef i ted f rom th is  a l l ,  Cha i r?   There is  

ev idence  tha t  Mr Duduzane Zuma benef i ted  substan t ia l ly  

f rom dea l ings and  h is  invo lvement  wi th  the  Guptas and 

Gupta- re la ted  en t i t ies .    
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 Aga in  the  quest ion  may appear  to  some to  have  an 

obv ious answer  bu t  the  quest ion  needs to  be  asked ,  was i t  

in tended in  the  scheme o f  even ts  when one  looks a t  a l l  

the  occur rences toge ther,  aga in  beg inn ing  wi th  a t tempts 

to  in f luence  appo in tments  and d ismissa ls  a t  cab inet  

f lowing  down to  the  repurpos ing  o f  SOEs fo l lowed by the 

cor rup t ion ,  the  benef i ts  o f  tha t  f lowing  back to  Guptas,  

Gupta- re la ted  ent i t ies  and  en t i t ies  in  wh ich  Mr  Duduzane 

Zuma had an  in terest .    

Was tha t  consequence  in tended?  Was i t  known?  10 

Did  you  do  anyth ing  about  i t?   Did  you  a l low i t  to  happen 

o r  d id  you  cause  i t  to  happen?  Those  quest ions need to  

be  answered  and u l t imate ly  answered  by yourse l f ,  Cha i r,  

w i th  as much ass is tance  as you  can  ob ta in .  

 There  is  ev idence  o f  d i rect  payments  to  Mr  Zuma,  

Cha i r.   The  Gav in  Watson /BOSASA payments ,  R300 000  

per  month  to  the Jacob  Zuma Foundat ion .   Those requ i re  

an  answer.  

 The  approx imate ly  R3 mi l l ion  pa id  to  the  Jacob 

Zuma Foundat ion by Ms Dudu Myen i ,  tha t  ev idence .   The 20 

payments  rece ived  in  re la t ion to  the  con t ract  wi th  Roya l  

Secur i ty,  ev idence  wou ld  have  been g iven  and  a chance  to  

pu t  tha t  be fo re  Mr  Zuma wou ld  have  been a ffo rded .   The 

ev idence ,  aga in  Mr  Zuma wou ld  have  been p resen ted  wi th  

th is  ev idence ,  and  g iven  an  oppor tun i ty  to  respond o r  to  
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th ink  about  how he  wou ld  respond o f  month ly  payments .    

 What  we know is  tha t  there  was a  p ro ject  in i t ia ted  

to  make payments  in  a  month ly  amount  o f  severa l  m i l l ion  

rand  f rom SSA funds to  Mr  Zuma.   There  was a  p ro ject .    

 The  quest ion  is ,  was tha t  p ro ject  imp lemented  to  

i ts  fu l les t?   The  ev idence  is  tha t  tha t  money went  to  a  

min is te r  and  i t  was  the  min is te r ’s  –  idea  was tha t  the 

min is te r  wou ld  hand tha t  money on .   There  is  no d i rect  

ev idence  tha t  money been handed on  bu t  i t  i s  an  obv ious 

quest ion  to  ask Mr  Zuma,  p lease  te l l  us  what  happened 10 

there? 

 There  is  a lso  ev idence  in  re la t ion  to  what  

happened wi th  the  sa le  o f  th ree fa rms o r  the purchase  on 

sa le  o f  th ree fa rms,  I  w i l l  no t  go  in to  de ta i l  the re fo r  the 

p resen t ,  and  o ther  benef i ts .   Cer ta in ly  there  is  ev idence  o f  

bene f i ts  to  the  ANC and i t  wou ld  have  been asked  were  

the  Guptas ever  asked  fo r  favours  and  d id  the  Guptas ever  

g ran t  favours? 

 We know tha t  money was pa id  by BOSASA fo r  ANC 

events  and  tha t  there  is  ev idence o f  PRASA asse ts  be ing 20 

used  by the  govern ing  par ty  a t  the t ime o f  e lect ions.    

 Bu t  be  tha t  as i t  may,  Cha i r,  there  a re  numerous 

p ieces o f  ev idence ,  do no t  g ive  tha t  fu l l  p ic tu re ,  

par t icu la r ly  the  use  o f  cash  wh ich  is  un t raceab le  by i t s  

very  na tu re  and  we have  ev idence  and  more  ev idence  to  
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come,  Cha i r,  tha t  ev idence  comes to  l igh t ,  tha t  much of  

the  benef i ts ,  o r  many o f  the  benef i ts  rece ived  as a  

consequence o r  ou tcome o f  co r rup t  dea l ings in  o rder  to  

ma in ta in  –  c lear ly  in  o rder  to  ma in ta in  the  coopera t ion  o f  

a l l  those  invo lved  in  th is  ne twork o f  ind iv idua ls .   Cash  was 

used ,  cash  i s  un t raceab le .   There has been ev idence  and 

there  wi l l  be  more  ev idence .   Tha t  requ i res an  answer.   

Th is  use  o f  cash ,  the  a l lega t ions in  re la t ion  to  the use  o f  

cash  o f  [ indist inct ]  18 .49 ,  someth ing  tha t  we  have  on ly  

scra tched  the  sur face  o f  in  the  invest iga t ions,  Cha i r,  and 10 

i t  is  someth ing  tha t  by i ts  very  na tu re  is  d i f f icu l t  to  revea l .  

 Then we come to  law en fo rcement agenc ies,  Cha i r.   

I  see  I  am way over  t ime.  

CHAIRPERSON :    We can  take  the  ad journment ,  tea 

ad journment ,  now or  i f  you  p re fe r  we can  –  you  can  –  we 

can  go  on ,  le t  you  f in ish  and  then  we take  the  

ad journment .   Maybe we shou ld  take  i t  now?  

ADV PRETORIUS SC :    Yes,  Cha i r,  okay.  

CHAIRPERSON :    Okay,  a l r igh t .   We wi l l  take  the  tea 

ad journment  now,  i t  i s  near ly  twenty  f ive  to  twe lve .   We 20 

wi l l  resume a t  ten  to  twe lve .   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    You may cont inue Mr  Pre tor ius .  

ADV PRETORIUS:    Thank you Cha i r.   Cha i r  jus t  to  
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summar ise  we have ev idence,  and you have heard  

ev idence led  be fore  you o f  a t tempts  o f  par t i cu la r  ne tworks  

o f  ind iv idua ls  and ent i t ies  to  in f luence appo in tments  and 

d ismissa ls  a t  the  h ighest  leve l .    Both  dec is ions u l t imate ly  

were  made by  Mr  Zuma in  the  per iod  under  rev iew.     

 That  then f i l te red  down to  appo in tments  and 

d ismissa ls  and reorgan isa t ion  o f  S ta te  Owned Ent i t ies  and  

government  depar tments .   The  benef i t s  f rom i l lega l  

un lawfu l  i l l i c i t  dea l ings tha t  occur red  du r ing  tha t  per iod  

was a  consequence o f  tha t  per iod  and I  have dea l t  w i th  i s  10 

tha t  co inc idence  or  was tha t  in tended come back to  the 

very  source  where  the  in f luence was sought  to  be 

or ig ina ted  in  the  f i rs t  p lace ,  bu t  the  quest ion  then ar ises  

Cha i r  where  were  the  de fenders  o f  our  lega l  o rde r  wh i ls t  

th is  was a l l  happen ing ,  where  was Par l iamen t  in  i t s  

overs igh t  ro le ,  where  were  the  var ious overs igh t  bod ies ,  

we know tha t  the  Pub l ic  Pro tec tor  in te rvened eventua l l y,  

bu t  ve ry  la te ,  and where  in  par t i cu la r  were  the  law 

enforcement  agency and the  quest ion  ar ises  were  those  

law enfo rcement  agenc ies  de l ibera te l y  d isab led ,  20 

de l ibe ra te l y  in f luenced to  a l low th is  p ro jec t ,  i f  i t  was a  

pro jec t ,  to  cont inue to  i t s  log i ca l  ou tcome,  to  f ru i t ion ,  o r  i s  

there  some o the r  reason why what  happened w i th in  the  

sphere  o f  law enforcement  agenc ies ,  in  re la t ion  to  the  

ev idence tha t  you have been g iven Cha i r  to  exp la in  i t ,  and  
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tha t  must  be  exp la ined Cha i r  and there  a re  many who can 

exp la in ,  bu t  Mr  Zuma is  one who cou ld  ass is t  you in  

coming to  a  conc lus ion  in  tha t  regard .  

 The ev idence is  reasonab ly  ove rwhe lm ing Cha i r,  

you can make a  f ind ing ,  bu t  to  ge t  a  comple te  p ic tu re  one 

needs the  comple te  ev idence.   The most  s ta rk  example  is  

the  BOSASA example ,  I  have dea l t  w i th  i t ,  the 

invest iga t ion ,  rampant  cor rup t ion ,  S IU invest iga t ion ,  

dormant  fo r  a lmost  a  decade,  and we know tha t  ce r ta in  key  

ind iv idua ls  appo in ted  d i rec t l y,  o r  ind i rec t l y  by  Mr  Zuma o r  10 

persons ac t ing  under  Mr  Zuma,  to  in te r fe re  w i th  tha t  

p rosecut ion .    I  w i l l  come to  some deta i l  in  a  moment ,  bu t  

tha t ’s  the  s ta rkest  example ,  bu t  there  a re  o thers ,  so  we  

know f rom ev idence led  be fore  you Cha i r  tha t  Law 

Enforcement  Agenc ies  fa i led  to  de tec t ,  p rosecute  and  

prevent  w ide  sca le  co r rup t ion  dur ing  the  per iod  under  

rev iew.  

 Why?  Was th i s  jus t  co inc identa l  ye t  aga in  or  was i t  

in tended tha t  i t  be  so .    Law enforcement  agenc ies  the  

ev idence has been were  cons iderab ly  weakened in  the  f igh t  20 

aga ins t  cor rup t ion  and c r ime dur ing  tha t  same per iod .    I t  

i s  ins t ruc t i ve  Cha i r  tha t  beyond the  per iod  tha t  th is  

commiss ion  has been concent ra t ing  on ,  we re fer  to  i t  as  

the  per iod  under  rev iew,  we know f rom ev idence,  and i t  i s  

a  fac t  tha t  the  Na t iona l  D i rec to r  o f  Pub l i c  Prosecut ions has 
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a  ten  year  p lan .   The in ten t  o f  tha t  i s  s tab i l i ty  and  

e f fec t i veness and independence.    Not  one Nat iona l  

D i rec tor  o f  Pub l i c  Prosecut ions has las ted  tha t  ten  year  

te rm.  

 There  are  examp les  Cha i r  o f  the  law enforcement  

agenc ies  be ing  used to  ta rge t  persons who were  in ten t  on  

combat ing  co r rup t ion ,  a  l i s t  o f  them,  days o f  ev idence have 

been g i ven before  you in  t ha t  regard .   Converse ly  Cha i r  

there  are  severa l  examples  o f  persons or  en t i t ies  no t  be ing  

prosecuted fo r  cor rup t ion  when they shou ld  have  been.   10 

Aga in  sheer  co inc idence or  par t  o f  an  in tended p lan?    

 Execut ive  in te r fe rence in  the  opera t ion  o f  law  

enforcement  agenc ies  the re  has been ev idence before  you 

tha t  tha t  has occur red ,  and aga in  severa l  p rev ious  

appo in tments  and  d ismissa ls  have been p laced befo re  you  

by  way o f  ev idence w i th in  law enforcement  agenc ies .  

 Now we know Cha i r  tha t  as  Pres ident  Mr  Zuma had  

the  power  to  appo in t  many o f  the  most  sen io r  o f f i c ia ls  in  

law enforcement ,  inc lud ing  Min is te rs  o f  Po l i ce ,  the  Nat iona l  

D i rec tor  o f  Pub l i c  Prosecut ions o r  Prov inc ia l  and Spec ia l  20 

D i rec tors  o f  Pub l ic  Prosecut ions,  the  head o f  Spec ia l  

Invest iga t ions Un i t ,  Commiss ioner  o f  Peace,  Commiss ioner  

o f  the  South ,  so  those a l l  were  d i rec t  appo in tees ,  I  th ink 

tha t  i s  cor rec t  Cha i r.  

 We know for  example ,  you have  heard  ex tens ive  
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ev idence o f  the  tenure  o f  Mr  Nxasana as  head o f  the  NDPP 

and i t  appears  accord ing  to  the  ev idence tha t  Mr  Nxasana  

was determined  to  ho ld  Ms  J iba  and Mr  Mgwebi  

accountab le  fo r  the i r  conduct  in  a  number  o f  cases,  

inc lud ing  in te r fe rence in  the  BOSASA prosecut ion .   The i r  

conduct  has been cr i t i c i sed by  the  Cour ts  ove r  and over  

aga in .   The very  person who sought  to  ho ld  them to  

account  we know o f  the  c i rcumstances sur round ing  the  

te rm inat ion  o f  h is  employment  as  NDPP.  

 Cha i r  we have numbers  o f  examp les  in  ev idence o f  10 

po l i t i ca l l y  connec ted ind iv idua ls  be ing  p ro tec ted  f rom the  

law,  Genera l  Mgwebi  i s  one example ,  you have heard  

ex tens i ve  ev idence about  tha t .   The in te r fe rence  in  the  

prosecut ion  o f  the  BOSASA ent i t y,  the  invest iga t ion  and 

prosecut ion  and the  in te r fe rence in  the  invest iga t i on  and 

prosecut ion  o f  Mr  Panday,  you have got  tha t  ev idence.   I t  

i s  c lear  Cha i r,  who was a  bus iness par tner  o f  two o f  Mr  

Zuma’s  fami ly  members ,  th is  needs  –  th is  i s  someth ing  tha t  

needs to  be  ra i sed,  i t  needs to  be  answered,  why were  

po l i t i ca l l y  connected ind iv idua ls  apparent ly  p ro tec ted  by  20 

law enforcement  agenc ies .   From the  very  top  why were  

those appo in tments  made,  why was th is  no t  de tec ted ,  why  

was i t  no t  dea l t  w i th?    The g la r i ng  quest ion  o f  course  is  

there  can be no  doubt  tha t  those in  power  knew about  

cor rup t ion  tak ing  p lace and the  obv ious quest ion  tha t  ought  



15 FEBRUARY 2021 – DAY 344 
 

Page 53 of 83 
 

to  have been asked by  those in  power,  by  overs igh t  bod ies  

a t  Par l iament ,  i s  why is  th is  happen ing  and why is  no th ing  

be ing  done to  s top  i t  happen ing .  

 Where  is  the  accountab i l i t y?    We have got  a  range 

o f  –  a  power fu l  const i tu t iona l  ins t i tu t ion  w i th  vast  powers  

and ye t  no th ing  is  be ing  done.    Aga in ,  i s  th is  mere  

neg lec t ,  i s  i t  mere  co inc idence tha t  a t  the  t ime a l l  the  

events  h igh l igh ted  by  the  ev idence as  happen ing  law 

enforcement  agenc ies  a re  . . . [ ind is t inc t ]  o r  i s  th is  par t  o f  an  

overa l l  and de l ibera te  p lan ,  and the  ev idence appears  to  10 

ind ica te  the  la t te r  was the  case Cha i r  and tha t  requ i res  an  

answer.   

 As  the  Const i tu t iona l  Cour t  sa id  . . . [ ind is t inc t ]  to  the  

fundamenta l  ins t i tu t ions  o f  ou r  democracy.   

 We a l so  have a  number  o f  examples  Cha i r  o f  the  

prosecut ion  o f  pe rsons in ten t  on  combat ing  cor rup t ion ,  the  

Nor th  West  Un i t  fo r  example  and i t s  ac t i v i t ies .     

CHAIRPERSON:    Your  vo ice  is  d ropp ing ,  I  don ’ t  know 

whethe r  i t  i s  because –  maybe the  a i rcon is  too  h igh .  

ADV PRETORIUS SC:    Socia l  med ia  po in ted  tha t  ou t  to  20 

me in  the  b reak,  and i t  has  been repor ted ,  so  i t  i s  a  hab i t  

tha t  I  have bu i l t  up  fo r  over  40  years  i t  i s  d i f f i cu l t  to  b reak,  

I  apo log i se .  

CHAIRPERSON:    Do your  best .    Ja ,  bu t  I  th ink  the  a i rcon  

the  no ise  is  jus t  too  h igh ,  so  i f  somebody can tu rn  i t  down 
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a  l i t t le  b i t ,  even i f  no t  tu rn  i t  o f f .    Okay.  

ADV PRETORIUS SC:    So we have the  contempla ted  

prosecut ions o f  Genera ls  Dramat ,  Shadr i ck ,  S ib iya ,  those  

were  pe rsons invest iga t ing  the  Mdlu l i  case,  the  Nkand la 

case,  the  Panday  case,  there  are  a  range o f  examples  bu t  

they fa l l  under  two heads Cha i r.   Qu i te  apar t  f rom the  

inact ion  and the  fa i lu re  to  ac t ,  wh ich  i t se l f  i s  an  impor tan t  

i ssue tha t  needs  to  be  canvassed ,  no t  on ly  w i th  Mr  Zuma 

but  w i th  o the rs  too .    

 The p rosecut ion  o f  persons in ten t  on  combat ing  10 

cor rup t ion ,  a  range o f  examples  under  tha t  head,  and  

second ly  the  pro tec t ion  o f  po l i t i ca l l y  connected ind i v idua ls  

f rom the  law.   Those two happened in  tandem,  they were  

pos i t i ve  ac ts  on  the  par t  o f  law enforcement  agenc ies .   So 

law enfo rcement  agenc ies  were  no t  as leep,  they were  

en t i re l y  ac t i ve ,  they had in  charge o f  them persons 

appo in ted  by  Mr  Zuma.   So i t  i s  no t  enough to  say th is  

happened by  de fau l t  Cha i r,  an  ac t ive  f inance capac i ta ted  

ser ies  o f  law enforcement  agenc ies ,  no t  one,  a l low ing th is  

to  happen under  i t s  watch .  20 

 Aga in  i t  i s  d i f f i cu l t  to  conc lude tha t  th is  was jus t  ye t  

another  co inc idence in  the  cha in  o f  events  tha t  i s  the  

sub jec t  mat te r  o f  our  te rms o f  re fe rence Cha i r  and the  

ev idence led  be fore  you,  and i t  i s  someth ing  tha t  needs to  

be  exp la ined by  persons who were  in  charge.  
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 Then Cha i r  w i th  regard  to  the  In te l l igence Agenc ies  

you heard  subs tant ia l  ev idence ,  there  was ev idence 

prev ious l y  f rom Messrs  Sha ik ,  N jen je  and Magathuka in  

re la t ion  to  the  reorgan isa t ion  o f  the  S ta te  Secur i t y  

Agenc ies  under  Mr  Zuma’s  watch .   He issued a  

proc lamat ion  c rea t ing  the  amalgamat ion  o f  wh ich  –  o f  Sta te 

Secur i t y  Agenc ies  under  one d i rec tor  genera l  about  wh ich  

you have heard  ev idence and the  f ind ings o f  the  Mfumadi  

pane l  a re  s ta rk ,  i f  I  may jus t  quo te  th is  someth ing  aga in  

tha t  wou ld  be  fo r  the  fo rmer  Pres ident .   Th i s  pane l  o f  10 

exper t s  thereaf te r  se r ious invest iga t ion  and de l ibera t ion  

reach the  fo l low ing conc lus ion :  

“Our  key f ind ing  is  tha t  there  has been a  ser ious  

po l i t i c i sa t ion  and f rac t iona l i sa t ion  o f  the  

in te l l igence communi ty  ove r  the  past  decade o r  

more ,  based on fac t ions in  the  ru l i ng  par ty  resu l t ing  

in  an  a lmost  comple te  d i s regard  fo r  the  

Const i tu t ion ,  po l i cy,  Leg is la t ion  and o ther  p rescr ip ts  

and tu rn ing  ou r  c iv i l ian  in te l l igence communi ty  in to  

a  pr i va te  resource  who serve  the  po l i t i ca l  and 20 

persona l  in te res ts  o f  par t i cu la r  ind iv idua ls .    We a re  

concerned tha t  the  cumula t ive  e f fec t  o f  the  above 

led  to  the  de l ibera te  repurpos ing  o f  the  SSA. ” 

Now tha t  f ind ing  in  i t se l f  m i r ro rs  the  ev idence tha t  you  

have o f  the  reo rgan isa t ion  and repurpos ing  a t  cab ine t  
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leve l ,  a t  SOE leve l ,  in  government  depar tments  and here  

you have the  same te rmino logy used in  re la t ion  to  the  

S ta te  Secur i t y  Agency,  and we have heard  tha t  ev idence in  

the  past  two weeks,  I  won ’ t  repea t  i t  bu t  in  t ime i t  wou ld  

have been put  to  the  fo rmer  pres ident  fo r  h is  

input /comment  and fo r  h is  ev idence in  tha t  regard  because  

he knew.    Now tha t  f ind ing  Cha i r  i s  a  f ind ing  tha t  says th is  

was no co inc iden ta l ,  i t  was a  de l i bera te  repurpos ing .   The  

same quest ion  then w i l l  be  asked in  re la t ion  to  the 

purpos ing  and reorgan isa t ion  in  SOE,  repurpos ing  and  10 

reo rgan isa t ion  in  the  cab ine t ,  repurpos ing  and 

reo rgan isa t ion  in  re la t ion  to  the  Revenue Serv i ce ,  the  

Depar tment  o f  M inera l  Resources .   A l l  tha t  ev idence tha t  

has p i led  up  befo re  you over  th ree  years  and the  quest ion  

is  a re  those words appropr ia te ,  i s  tha t  f ind ing  appropr ia te ,  

no t  on ly  fo r  the  SSA but  fo r  a l l  the  o ther  ev idence tha t  you  

have heard ,  tha t  the  cumula t ive  e f fec t i ve  the  above  a l l  the  

ev idence before  you can on ly  be  exp la ined by  re fe rence to  

a  de l ibera te  repurpos ing  o f  S ta te  Organs,  S ta te  Mach inery  

i l l i c i t l y  to  benef i t  persons th rough  the  un lawfu l  acqu is i t ion  20 

o f  S ta te  resources.  

 That  i s  the  essen t ia l  quest ion  on  wh ich  we wou ld  be  

concent ra t ing  w i th  Mr  Zuma,  and a l l  i t s  component  par ts ,  

because i t  i s  on ly  when one puts  a l l  the  component  par ts  

together  one asks the  quest ion  bu t  d idn ’ t  th is  happen in  
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tha t  depar tment ,  d idn ’ t  th is  happen in  tha t  SOE,  d idn ’ t  i t  a l l  

happen a t  the  same t ime?   Was i t  no t  a  consequence o f  a  

ser ies  o f  events  tha t  in i t ia ted  th is  p rocess in  the  

beg inn ing?  

 I t  may be tha t  conc lus ion  is  unavo idab le  Cha i r,  bu t  

one must  hes i ta te  be fore  drawing  tha t  conc lus ion  and look 

a t  a  conspectus  o f  ev idence f i rs t  to  see whether  i t  i s  the 

most  reasonab le  or  on ly  conc lus ion  tha t  can leg i t imate ly  be  

drawn.  

 I  am not  go ing  to  repeat  the  ev idence o f  the  SSA 10 

personne l ,  i t  i s  recent  and we l l  known to  you Cha i r  and the  

pub l i c ,  bu t  what  i s  impor tan t  to  in  par t i cu la r  i s  the  ex ten t  to  

wh ich  Mr  Zuma i s  a l leged to  have benef i t ted  h imse l f  in  a  

way tha t  accord ing  to  the  ev idence acceded the  mandate  

was not  par t  o f  the  mandate  o f  the  S ta te  Secur i t y  Agency.   

Persona l  p ro tec t i on ,  the  pro jec t  in  re la t ion  to  money wh ich 

we haven ’ t  heard  a l l  the  ev idence  ye t  and we don ’ t  know 

a l l  the  ev idence ye t ,  bu t  there  w i l l  be  fu r ther  ev idence in  

re la t ion  to  payment  o f  those monies  a t  leas t  to  the  f i rs t  

s top  in  the  journey in tended fo r  tha t  money to  the  Min is te r  20 

concerned,  and o ther  p ro jec ts .  

 I f  one w i l l  reca l l  a  speech tha t  Mr  Zuma gave to  

s tudents  a t  a  un ivers i t y  over  a  year  ago,  pe rhaps th ree  

years  ago,  where  he  emphas ized  tha t  Sta te  Capture  can  

on ly  ex i s t  i f  government ,  the  execut ive ,  Par l iament  and the  
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Jud ic ia ry  a re  a l l  cap tured or  sought  to  be  captured.  

 Wel l  the  obv ious answer  to  tha t  i s  you don ’ t  need to  

capture  the  jud i c ia ry  because mat te rs  never  ge t  to  i t ,  they  

are  ha l ted  a t  the  law enforcement  agenc ies ,  bu t  i t  seems 

tha t  some peop le  thought  tha t  tha t  m ight  be  appropr ia te  to  

do ,  whether  tha t  f ina l l y  came to  f ru i t ion  or  no t  w i l l  be  the  

sub jec t  mat te r  o f  fu r ther  ev idence,  bu t  the  pro jec t  i t  

ex tends fu r the r  than jus t  SOE’s  and par t i cu la r  government  

depar tments  in  re la t ion  to  p rocurement .   So the  a l legat ion  

wou ld  go  and so  i t  wou ld  be  put  to  Mr  Zuma.  10 

 We had ev idence o f  the  Pr inc ipa l  Agent  Network  

Pro jec t  and an invest iga t ion  in to  the  ac t iv i t ies  o f  tha t  

p ro jec t  and i t s  assoc ia t ion  w i th  Mr  Ar thur  Frazer  and tha t  

the  ev idence goes was shut  down on the  d i rec t  o r  ind i rec t  

ins t ruc t ion  o f  Mr  Zuma.   That  i s  someth ing  tha t  needs to  be  

invest iga ted ,  i s  th is  co inc identa l  o r  i s  i t  par t  o f  the  ove ra l l  

p ro jec t .  

 Then Cha i r  one  has the  a t tempts  to  in f luence 

appo in tments ,  appo in tments  and d ismissa ls  be ing  e f fec ted ,  

the  consequences o f  those in  government  depar tments  and 20 

SOE’s ,  the  f low,  the  i l l i c i t  f low o f  money and the  –  bas i ca l l y  

the  a l leged the f t  o f  Sta te  resources f low ing back to  

par t i cu la r  benef ic ia r ies .    One has  tha t .   One has outs ide  

o f  tha t  who le  process the  quest ions tha t  a r ise  over  the  

ac t i v i t ies  or  fa i lu res  o f  the  law en forcement  agenc ies  f rom 
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a t  leas t  Cr ime In te l l igence,  S ta te  Secur i t y  Agency,  the  NPA 

and the  l i ke  quest ions and many  answers  tha t  have been 

put  be fore  you,  bu t  aga in  in  answer  to  the  quest ion  how 

cou ld  th is  happen.   As  you have d i rec ted  Cha i r  one needs 

to  look  a t  the  ove rs igh t  body.     

 How cou ld  i t  happen tha t  Par l iament  d id  no t  dea l  

w i th  th is  i ssue.    How cou ld  i t  happen tha t  Par l iament  

fa i led  or  apparen t ly  fa i led  accord ing  to  the  ev idence,  in  i t s  

own const i tu t iona l  du ty.   Those are  quest ions tha t  the  Head 

o f  S ta te  needs to  dea l  w i th  so  tha t  you can unders tand  10 

Cha i r  what  the  answer  i s  to  tha t  quest ion ,  and the re  wou ld  

be  an answer,  bu t  the  answer  to  tha t  quest ion  i s  e i ther  

found by  you on the  ev idence before  you,  w i thout  answers  

f rom Mr  Zuma or  you have the  benef i t  o f  the i r  input .    I t  i s  

a  co l labora ted  e f fo r t  to  ass i s t  you to  meet  your  te rms o f  

re fe rence,  i t  i s  no t  a  war.    I t  i s  no t  an  a t tack  on  anybody,  

you want  tha t  ev idence before  you,  you have taken every  

s tep  poss ib le ,  inc lud ing  s teps tha t  the  –  m ight  have been 

seen as  conc i l ia to ry  bu t  Cha i r  the  –  th is  Commiss ion  i s  

no t ,  as  many have sought  in  de fence o f  the i r  own pos i t ions  20 

to  pa in t  i t  as  an  aggress ive  s ing le -minded body tha t  seeks 

to  make p remature  f ind ing .    I t  has  asked a l l  concerned to  

cont r ibu te  to  i t s  de l ibera t ion  and i t  has  inv i ted  or  

commanded a  range o f  peop le  f rom a l l  sec tors  o f  the  

communi ty  to  come before  i t  to  ass i s t  you,  made repeated  
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ca l l s  fo r  peop le  to  come fo rward  Cha i r.  

 The one outs tand ing  t rack  in  the  ev idence before  

you is  tha t  o f  the  person tha t  i s  head o f  the  sh ip ,  the  

capta in  o f  the  sh ip  and i t  i s  a  g reat  p i t y  you may be  

compel led  to  make f ind ings in  the  absence o f  the  person a t  

the  whee l  o f  the  sh ip ,  bu t  so  be  i t ,  i t  i s  no t  th rough  lack  o f  

e f fo r t  tha t  tha t  pos i t ion  has been reached.  

 The Regu la to ry  Env i ronment  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  you were  ment ion ing  ea r l ie r  on  

about  –  you were  ment ion ing  the  s tance taken by  Mr  Zuma,  10 

you might  no t  have re fer red  to  h im by name,  in  regard  to  

the  who le  i ssue o f  S ta te  Capture  tha t  he  was say ing  we l l  

nobody says Par l iament  was captu red,  o r  the  jud i c ia ry  was 

captured,  bu t  one wonders  w i th in  the  contex t  o f  our  

e lec to ra l  sys tem and the  . . . [ ind is t inc t ]  representa t ion  

sys tem or  maybe  i r respect ive  o f  tha t ,  whether  those who  

may have pu rsued the  agenda o f  S ta te  Captu re  cou ld  have  

sa id  we l l  i f  you  capture  the  head  o f  Sta te ,  i f  you  capture  

the  Pres ident  you  know tha t  he  is  a lso  the  Pres iden t  o f  the 

ru l ing  par t y  and i f  he  is  power fu l  in  the  ru l ing  pa r ty  then 20 

members  o f  the  ru l ing  pa r ty  in  Par l iament  m ight  make sure  

tha t  –  the  pa r ty  m ight  ins t ruc t  them not  to  pursue  cer ta in  

mat te rs ,  and the re fore  i f  you  capture  the  Pres ident  o f  a  

count ry  ind i rec t l y  you can render  even Par l iament  –  you  

can ensure  tha t  Par l iament  does  not  invest iga te  mat te rs  
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tha t  i t  shou ld  i nvest iga te  and I  heard  ev idence  about  

p roposa ls  o r  requests  tha t  were  made tha t  the  Guptas  be  

invest iga ted  and the  commi t tee  d id  no t  do  tha t .  

 We a lso  –  I  a l so  heard  ev idence  how desp i te  the  

fac t  tha t  the  S IU had conducted a  cer ta in  invest iga t ion  in to  

BOSASA and had presented to  the  Cor rec t iona l  Serv i ces  

Commi t tee ,  Por t fo l io  Commi t tee  a  repor t  tha t  members  o f  

tha t  commi t tee  i tse l f  found to  revea l  –  I  can ’ t  remember  the  

ad jec t i ve  they used or  the  Cha i rperson o f  the  Commiss ion  

used to  descr ibe  how hor r i f i c  they found i t s  way in  te rms o f  10 

the  conduct  bu t  never the less  no th ing  was done by  

Par l iament  i t se l f ,  by  the  commi t tee  i t se l f  to  s top  what  was  

happen ing  a t  Cor rec t iona l  Serv i ces ,  be tween Correc t iona l  

Serv i ces  and BOSASA.  

ADV PRETORIUS SC:    Yes.    There  is  no  doubt  –  we l l  

perhaps one shou ld  no t  pu t  i t  tha t  s t rong ly,  bu t  there  has  

been fa i r  and conv inc ing  ev idence tha t  the  Gupta  fami ly  a t  

the  very  least ,  le t  a lone those in  charge o f  the  BOSASA 

and o ther  ins t i tu t ions  sought  d i rec t l y  to  in f luence or  even 

exerc ise  a  degree o f  cont ro l  over  the  fo rmer  Pres ident ,  20 

tha t  ev idence i s  there .   The degree to  wh ich  he  can  exp la in  

the  apparent  coopera t ion  tha t  was len t  to  those  e f fo r ts  

th rough appo in tments  and d i sm issa ls ,  non-prosecut ions,  

p rosecut ions and  the  l i ke ,  the  SSA ev idence to  the  e f fec t  

tha t  the  SSA invest iga t ion  in to  the  Gupta  in f luence was 
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shu t  down,  tha t  ev idence a l l  requ i res  exp lanat ion  bu t  there  

is  jus t  one po in t  tha t  needs to  be  made and tha t  i s  tha t  th is  

wou ld  no t  have been poss ib le  i t  may be on ly  th rough the  

in f luence o f  one  person,  bu t  there  are  o thers  too  tha t  

perhaps shou ld  be  ca l led  to  account  in  tha t  regard ,  and  

tha t  i s  another  i ssue tha t  needs to  be  dea l t  w i th .  

CHAIRPERSON:    Yes,  yes ,  and  one shou ld  reca l l  tha t  

ear l y  in  2019 I  announced pub l i ca l l y  tha t  I  had a  meet ing  

w i th  the  cu r ren t  Pres ident  and I  had ind i ca ted  tha t  th is  

Commiss ion  cou ld  no t  be  sa id  to  have p roper l y  comple ted 10 

i t s  job  w i thout  the  execut ive ,  members  o f  the  execut ive  

who se rved under  Mr  Zuma,  inc lud ing  h im because  he was  

the  Deputy  Pres ident ,  coming to  the  Commiss ion  and 

say ing  what  they  know and dea l ing  w i th  quest ions tha t  the  

Commiss ion  w i l l  have,  and I  sa id  the  ru l ing  par t y  too  th is  

Commiss ion  cannot  be  sa id  to  have proper l y  comple ted  i t s  

job  w i thout  the  ru l ing  par t y  a lso  coming before  the  

Commiss ion  and  say what  i t  knew,  when d id  i t  become 

aware  o f  cer ta in  th ings,  what  s teps d id  i t  take  to  dea l  w i th  

those mat te rs ,  o r  a l legat ions o f  S ta te  Capture ,  and  th is  i s  20 

impor tan t  because the  par t y  i s  the  one tha t  goes  to  the  

vo te rs  and say vo te  fo r  us ,  and obv ious ly  usua l l y  t here  is  

a l ready somebody tha t  they present  to  save you i f  you vo te  

fo r  us  i n  su f f i c ien t  numbers  and we have the  major i t y  th is  

w i l l  be  the  Pres ident .     
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 Now the  ru l ing  pa r ty  hav ing  heard  ev idence tha t  has  

been led  in  th i s  Commiss ion ,  hav ing  become aware  o f  a  lo t  

o f  th ings tha t  we  have had re la t ing  to  a l legat ion  o f  S ta te 

Capture  and cor rup t ion  dur ing  Mr  Zuma’s  p res idency,  they 

ought  to  come to  the  Commiss ion  to  say what  do  they have 

to  say about  the  fac t  tha t  they were  the  ru l ing  pa r ty  a t  the 

t ime and th is  was somebody they  presented to  the  vo te rs  

to  say th is  w i l l  be  the  Pres ident ,  and o f  course  there  are  

o ther  mat te rs  in  re la t ion  to  them be ing  the  ru l i ng  par ty.   

They need to  come now –  I  ment ioned tha t  pub l i c l y  ear l y  in  10 

2019 tha t  I  have ment ioned i t  to  the  cur ren t  p res ident  and  

he had not  hes i ta ted  to  say he  wou ld  lead the  government  

de legat ion  to  come and g ive  ev idence to  the  Commiss ion .    

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    He has never  changed f rom tha t  pos i t ion  

and i t  i s  the  quest ion  o f  the  Commiss ion  es tab l i sh ing  the  

da tes  fo r  tha t  bu t  he  a l so  to ld  me tha t  the  ru l ing  pa r ty,  the 

ANC,  a lso  agreed tha t  i t  wou ld  come and g i ve  ev idence  

before  the  Commiss ion .  

ADV PRETORIUS SC :    Yes.  20 

CHAIRPERSON :    So  they have ind i ca ted  tha t  and  

ar rangements  w i l l  be  made fo r  tha t .  

ADV PRETORIUS SC :    There  has been p len ty  o f  ev idence  

to  answer  the  f i rs t  quest ion  tha t  you pose f requent ly,  Cha i r,  

and tha t  i s  what  happened but  the  quest ion  tha t  needs to  
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be  answer  in  re la t ion  to  what  you have jus t  sa id ,  cou ld  i t  

happen.  

CHAIRPERSON :    Yes,  exact ly.  

ADV PRETORIUS SC :    How cou ld  th is  happen?  

CHAIRPERSON :    Exact ly,  yes .  

ADV PRETORIUS SC :    Cha i r,  the  p i c tu re  tha t  has been 

pa in ted  thus fa r  i s  no t  the  end  o f  the  s to ry  and I  w i l l  

summar ise  what  o ther  e lements  there  are  to  –  the 

regu la tory  f ramework ,  the  banks a t tempt ing  to  c lose  bank  

accounts  because o f  what  were  perce i ved to  be  dea l ings 10 

f raught  w i th  r i sk  and o ther  ques t ions ar is ing  ove r  them,  

why wou ld  pa r l iament  –  or  no t ,  sor ry,  why wou ld  the  

cab ine t ,  why wou ld  the  task  team in ter fe re  w i th  i t?   Those  

are  quest ions tha t  need to  be  answered.   

Another  quest ion ,  the  F inanc ia l  In te l l igence Cent re ,  

these i l l i c i t  dea l ings somehow ought  to  have been  p icked 

up ea r l ie r.   Why were  they no t  p i cked up?  The F inanc ia l  

In te l l igence Cent re ,  the  ev idence has been,  gave p len ty  o f  

in fo rmat ion  th rough to  law enforcement  agenc ies ,  tha t  was  

not  ac ted  upon.    20 

But  impor tan t ly,  in  the  l igh t  o f  ev idence tha t  has 

been g i ven in  the  las t  two weeks about  the  ro le  o f  the  

S ta te  Secur i t y  Agency,  there  was  an a t tempt  to  de lay  the  

pass ing  o f  the  F inanc ia l  In te l l igence Cent re  Act  wh ich  

wou ld  have s t rengthened the  ac t iv i t ies  o f  the  – the  
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capac i ty  and ac t iv i t ies  o f  the  F inanc ia l  In te l l igence  Cent re  

Act  bu t  there  was a lso  a  proposa l  tha t  wou ld  be  put  to  Mr  

Zuma tha t  the  F inanc ia l  In te l l igence Cent re  shou ld  be  

moved away f rom Treasury ’s  ju r i sd i c t ion  in to  the  secur i t y  

c lus ter.   Now the  s ign i f i cance o f  tha t  on  i t s  own  is  one 

th ing  bu t  seen in  the  l igh t  o f  a l l  the  o the r  ev idence,  i t  i s  

s ign i f i can t  and i t  i s  someth ing  tha t  requ i res  answer.  

And then,  Cha i r,  the  impor tance o f  what  the  lega l  

team has te rmed  the  nar ra t i ve ,  an  in fo rmed e lec tora te  i s  

essent ia l  to  the  opera t ion  o f  the  democracy tha t  our  10 

const i tu t ion  seeks to  es tab l i sh  and pro tec t  and to  the  

ex ten t  tha t  news  or  in fo rmat ion  is  d is to r ted ,  to  the  ex ten t  

tha t  popu la t ion  is  m is led  as  to  what  rea l l y  i s  occur r ing ,  to  

tha t  ex ten t  the  fundamenta l  aspects  o f  our  e lec to ra l  

democracy may be undermined.  

So ser ious ques t ions ar ise  as  to  the  a t tempts  to  

in f luence the  med ia ,  a t tempts  to  es tab l i sh  a l te rna t ive  and 

sympathet ic  med ia  us ing  s ta te  funds,  a l l  tha t  ev idence has  

been before  you w i th  re la t ion  to  the  New Age newspaper,  

ANN7,  the  ac t i v i t ies  o f  the  fo rmer  Pres ident  in  a t tempt ing  20 

to  dea l  w i th  ed i to r ia l  po l i cy  in  re la t ion  to  ANN7 and the i r  

New –  Sundaram ’s  ev idence you w i l l  have reca l led .   That  

who le  conspectus  o f  ev idence needs to  be  pu t  in to  the  

p ic tu re  because the  components  o f  what  m ight  be  a l leged 

to  be  the  s ta te  capture  p ro jec t  wou ld  be  incomple te  i f  i t  d id  
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no t  have i t s  pub l i c  re la t ions  arm and there  i s  ev idence tha t  

indeed i t  d id  have a  pub l i c  re la t ions  arm rang ing  f rom 

a t tempts  to  in f luence media ,  to  ob ta in  what  i s  

euphemis t i ca l l y  ca l led  pos i t i ve  news as  opposed to  

negat ive  news o r  c r i t i ca l  news,  to  the  invo lvement  o f  Be l l  

Pot t inger  in  i t s  campaign.   A l l  tha t  ev idence too  w i l l  in  due 

course  be co l la ted  and put  be fo re  you but  i t  i s  an  impor tan t  

par t  o f  the  b ig  p ic tu re .  

So,  Cha i r,  the re  is  more  de ta i l  par t i cu la r ly  i n  

re la t ion  to  the  lack  o f  accountab i l i t y  tha t  appears  to  have  10 

been a  concomi tan t  ser ies  o f  events  accompany ing  

every th ing  tha t  you have heard  over  the  las t  th ree  years .  

In  summary,  and I  am not  go ing  to  go  th rough them 

a l l  because o f  fa r  beyond my a l lo t ted  t ime,  and the  

ev idence w i l l  come to  the  fo re  in  due course ,  bu t  the  

quest ion  o f  accountab i l i t y  o r  the  l ack  o f  accountab i l i t y,  the  

lack  o f  de tec t ion ,  ac t ion  and accountab i l i t y  i s  cent ra l  to  the 

quest ion  as  to  whether  th is  was jus t  a  co inc identa l  ser ies  

o f  events  f rom beg inn ing  to  end o r  whethe r  i t  was the  –  the  

ou tcome was in tended and p lanned as  par t  o f  what  m ight  20 

be  te rmed –  you  w i l l  in  due course  dec ide  what  i s  s ta te  

capture  and whether  the  ev idence po in ts  to  tha t  

conc lus ion .  

Cha i r,  when a l l  the  ev idence befo re  you,  inc lud ing  

ev idence led  and  ev idence s t i l l  to  come,  is  cons idered,  a t  
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leas t  p rov i s iona l l y  cer ta in  conc lus ions need to  be  tes ted  i f  

no t  made and those conc lus ions,  p rov is iona l  conc lus ions,  

quest ions even need –  or  have needed to  be  pu t  to  the  

capta in  o f  the  sh ip ,  the  person a t  the  whee l ,  du r ing  the  

per iod  under  rev iew,  even i f  they  are  no t  f ina l  f ind ings,  

p rov is iona l ,  quest ion  asked.    

The var ious appo in tments  and d ismissa ls  o f  

m in is te rs ,  s ta te  o f f i c ia ls ,  SOE board  and execut ives  had 

consequences such as  the  cor rup t  appropr ia t ion  o f  s ta te 

resources on  a  mass ive  sca le .   Were  those consequences  10 

co inc identa l  o r  were  they in tended  consequences?  Among  

the  benef ic ia r ies  o f  the  a l leged cor rup t ion  were  the  ve ry  

persons who in f luenced or  a t tempted to  in f luence the  

course  o f  ac t ion  r igh t  f rom the  very  beg inn ing  w i th  the  

Nat iona l  Execut ive  cab ine t  appo in tments  and d ismissa l .  

Vast  amounts  o f  s ta te  funds then f lowed to  a  

ne twork  o f  ind iv idua ls  and ent i t ies  some o f  whom were  

assoc ia ted  w i th  the  ve ry  pe rsons who sought  to  in f luence  

the  pro jec t  o r  a l leged pro jec t  in  the  f i rs t  case.   Was th is  

co inc identa l  o r  p lanned?   20 

No respons ib le  s ta te  en t i t y,  par l iament ,  a t  leas t  fo r  

a  t ime,  law enforcement  agenc ies ,  Chapter  9  ins t i tu t ions ,  

a t  leas t  fo r  a  t ime unt i l  the  Pub l ic  Pro tec to r  repor t ,  were  

ab le  to ,  were  a l lowed to  or  d id  de tec t  and put  a  s top  to  th is  

pa t te rn  o f  contac t (? )  and i t s  va r ious component  pa r ts .    
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On the  cont rary,  ove rs igh t  and law enforcement  

mechan isms appear  and the  a l legat ions are  tha t  they were  

de l ibe ra te l y  ha rnessed to  suppor t  the  pro jec t  o r  a t  leas t  to  

p revent  i t  be ing  ha l ted .   A l l  th is  was accompanied by  pub l i c  

nar ra t i ve  or  an  a t tempted pub l i c  nar ra t i ve  wh ich  a t t empted 

to  de fend and jus t i f y  what  was occur r ing  and to  undermine 

those who opposed i t .   Cha i r,  th is  Commiss ion  has been  

the  v ic t im o f  tha t  nar ra t i ve  as  we l l  bu t  tha t  i s  someth ing  fo r  

another  day.  

Other  e lements  o f  our  soc ie ty  co l luded or  appeared  10 

to  co l lude or  a re  a l leged to  have co l luded in  the  success o f  

what  m ight  be  te rmed a  p ro jec t  o r  en terpr i se .    

The aud i to rs  p ro fess ion ,  e lements  o f  the  l ega l  

p ro fess ion ,  was such co l lus ion  mere l y  pass i ve?  Was i t  a  

fa i lu re  to  ac t  o r  ought  o ther  e lements  o f  ou r  soc ie ty  have 

been ca l led  to  account  in  the  overa l l  scheme o f  the 

ev idence tha t  has  presented?  

And in  the  end,  Cha i r,  Mr  Zuma th rough –  and I  

s t ress ,  honest  coopera t ion ,  m ight  have ass i s ted  the  

Commiss ion  to  unders tand fu l l y  no t  on ly  what  happened 20 

but  how i t  cou ld  have happened,  Cha i r.  

CHAIRPERSON :    We are  a t  twen ty  f i ve  to  one.   You are  

done.   I  am th ink ing  tha t  whether  we shou ld  –  I  shou ld  say  

someth ing  now or  un t i l  we f in ish  or  whether  we  shou ld  

ra the r  take  the  l unch b reak and we come back a t  two,  so  
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be fore  I  announce what  the  Commiss ion  i s  go ing  to  do  

about  what  has happened.   Have you got  suggest ions?  

ADV PRETORIUS SC :   Cha i r,  cons ider ing  the  

c i rcumstances and what  you as  Cha i r  wou ld  say about  the  

nonappearance today and i t s  ou tcome and consequences,  

they are  s ign i f i can t  and i t  i s  no t  fo r  me to  say,  Cha i r,  bu t  

some cons idera t i on  perhaps ought  to  be  g iven.  

CHAIRPERSON :    Ja .  

ADV PRETORIUS SC :    A l though,  Cha i r,  on  the  o ther  hand,  

the  consequences seem to  be  fa i r l y  c lear.  10 

CHAIRPERSON :    No,  we are  ve ry  c lear  about  what  needs  

to  be  done.   There  is  no  confus ion  about  what  shou ld  be  

done,  our  law is  no t  de f ic ien t  in  th is  respect  a t  a l l  bu t  i t  

m igh t  be  appropr ia te  to  ad jou rn  and then come back  a t  two  

and then I  w i l l  make my remarks  about  some o f  the  mat te rs  

tha t  have been  ra ised and then announce what  the  

Commiss ion  –  what  next  the  Commiss ion  w i l l  do .  

ADV PRETORIUS SC :    A t  two,  Cha i r?  

CHAIRPERSON :    Ja ,  a t  two.  

ADV PRETORIUS SC :    Thank you.  20 

CHAIRPERSON :    We are  go ing  to  ad journ  and  we w i l l  

resume a t  two o ’c lock .   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    I  am not  del iver ing a judgment or a rul ing 
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because there is no ru l ing that  I  need to make but  I  do need 

to indicate what is to happen as far  as the commission is 

concerned in the l ight  of  these latest  developments involving 

Mr Jacob Zuma.    

 In terms of  a summons that  was issued by the 

Secretary of  the Commission Mr Zuma was supposed to 

appear before the commission f rom today up to Fr iday to  

give evidence and to be quest ioned on var ious matters which 

have been invest igated and are st i l l  being invest igated by 

the commission.   Some of  which were indicated by Mr 10 

Pretor ius in his address to me this morning.  

 Because Mr Zuma had previously walked out  of  the 

commission or f led the commission when he was supposed 

to take the wi tness stand on the 19t h of  November 2020 even 

though he knew that  he had been served wi th a summons to 

appear before the commission and to give evidence and be 

quest ioned and to remain in at tendance unt i l  excused by the 

Chairperson he had walked out  wi thout  permission and had 

not  offered any explanat ion for his conduct  to the 

commission.   20 

 The commission feared that  he would not  comply wi th 

any further  summons that  could be issued against  him by the 

commission and for that  reason the commission appl ied – 

lodged an appl icat ion to the Const i tut ional  Court  in the 

Const i tut ional  Court  for var ious orders but  mainly for orders 
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that  would compel Mr Zuma to comply wi th the summons 

issued by the commission and appear before the commission 

and answer quest ions that  would be put  to him and to remain 

in at tendance and not  leave wi thout  permission – wi thout  the 

permission of  the Chairperson of  the commission.  

 When the commission launched i ts appl icat ion i t  

served Mr Zuma with a copy of  the papers and he was 

informed in those papers that  i f  he wanted to oppose the 

appl icat ion in other words i f  he did not  want the 

Const i tut ional  Court  to grant  the orders that  the commission 10 

was asking for he should f i le – he should indicate his 

intent ion to oppose and f i le before – in the Const i tut ional  

Court  aff idavi ts where he would set  out  his case and state 

why the Const i tu t ional  Court  should not  make an order 

compel l ing him to appear before the commission.  

 In the aff idavi t  o f  the Secretary of  the Commission 

one of  the points that  was made qui te clear  which Mr Zuma 

and his lawyers would have seen is that  i t  was going to be 

argued before the Const i tut ional  Court  that  the fact  that  Mr 

Zuma was going to be pursuing a rev iew appl icat ion in the 20 

High Court  to have my decis ion not  to recuse mysel f  

rev iewed and set  aside by the High Court  would not  in  law be 

a ground to just i fy h im not  appearing before the commission 

or  not  complying wi th the summons.  That  issue was placed 

in the papers.   Mr Zuma and his lawyers would have seen 



15 FEBRUARY 2021 – DAY 344 
 

Page 72 of 83 
 

that  and i t  was up to Mr Zuma and h is lawyers i f  they thought 

that  that  was not  correct  in law or that  that  was wrong to 

have part ic ipated in the proceedings in the Const i tut ional  

Court  and to have placed the ir  argument that  the fact  that  he 

was in – going to  pursue a review appl icat ion was a ground 

for  h im not  to comply wi th the summons and not  to appear 

before the commission.  

 They knew that  that  point  was to be argued.  They 

knew exact ly what  the commission would argue.   They chose 

not  to contest  that  in the Const i tut ional  Court .   They chose 10 

not  to part ic ipate in those proceedings.  

 One of  the points a lso that  was made in thei r  

founding aff idavi t  deposed to by the Secretary of  the 

Commission in that  appl icat ion to the Const i tut ional  Court  

was the point  that  no wi tness before this commission 

including Mr Zuma has a r ight  to remain si lent  once they 

take the wi tness back.  

 The commission raised th is issue because when Mr 

Zuma’s counsel  presented his argument in support  of  the 

recusal  appl icat ion on the 16t h of  November 2020 his  counsel  20 

at  some stage said that  he could put  Mr Zuma on the wi tness 

stand and ask him to say nothing.  

 So the commission real ised that  there seemed to be 

a view on the part  of  Mr Zuma’s lawyers that  a wi tness 

before this commission has a r ight  to remain si lent  af ter 
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taking the wi tness stand.    

 So the commission raised this issue in the papers 

before the Const i tut ional  Court  and made i t  c lear that  i t  was 

going to argue that  there is no such r ight  in proceedings 

before the commission.   And that  such a r ight  belongs to an 

accused person in cr iminal  proceedings not  in th is 

commission.  

 So when Mr Zuma and his  lawyers were served wi th  

the papers that  the commission lodged in  the Const i tut ional  

Court  they knew that  th is is what – this is part  of  what the 10 

commission would argue before the Const i tut ional  Court .  

 What the commission said was that  the only par t  

which they could indicate is that  the pr iv i lege against  sel f -

incr iminat ion is avai lable in appropr iate c i rcumstances to a 

wi tness who appears before the commission and that  as far 

as Mr Zuma is  concerned that  pr iv i lege would apply to him 

as wel l  but  not  the r ight  to remain s i lent .  

 When therefore Mr Zuma and his lawyers decided 

that  they were not  going to oppose the commission’s 

appl icat ion to the Const i tut ional  Court  and that  Mr Zuma was 20 

not  going to  part ic ipate in those proceedings they knew that  

th is was one of  the issues that  were going to be raised and i f  

they bel ieved that  they had a case to the cont rary i t  was up 

to them to place thei r  arguments before the Const i tut ional  

Court  to enable the Const i tut ional  Court  to f ind in thei r  
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favour i f  they were able to persuade the Const i tut ional  

Court .   They chose not  to do so ei ther.  

 Mr Zuma had a ful l  opportuni ty  to put  whatever  

reasons he bel ieved to put  before the Const i tut ional  Court  

whatever reasons he bel ieved just i f ied him in not  complying 

wi th the summons for him not  appearing before the 

commission and al lowed the Const i tut ional  Court  to  decide 

whether those reasons were sound or not .   He chose not  to 

do any of  them. 

 He was f ree to a lso say to the Const i tut ional  Court  10 

you cannot compel me to appear before this Chai rperson of  

th is commission because of  the fol lowing reasons i f  he 

thought that  his reasons were sound and would be regarded 

as acceptable by the Const i tut ional  Court .  

 I t  is not  c lear why i f  he thought he had good reasons 

why he should not  be compel led to appear before the 

commission why he chose not  to put  those reasons before 

the commission – before the Const i tut ional  Court .  

 The Const i tut ional  Court  handed down i ts judgment  

and made an order that  he should appear before the 20 

commission.   I t  made i t  c lear that  he has no r ight  to  remain 

si lent  once he takes the wi tness stand.    

 In doing so the Const i tut ional  Court  d id not  take away 

any r ights that  Mr Zuma may have had because even before 

the judgment of  the Const i tut ional  Court  he did not  have the 
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r ight  to remain si lent  in these proceedings.   Actual ly those 

who fol low the proceedings of  the commission closely may 

remember that  ear ly in November I  th ink on the 6t h of  

November in the – or on the occasion when Ms Dudu Myeni  

appeared before the commission the evidence leader Ms 

Kate Hofmeyr addressed the quest ion of  the r ight  to  remain 

si lent  and the issue of  the pr iv i lege against  sel f -

incr iminat ion.    

 In that  address which can be accessed by anybody 

who would l ike to access i t  in the t ranscr ipts she made i t  10 

clear  that  as far as the evidence leaders are concerned there 

is no r ight  to remain si lent .   There was only the pr iv i lege 

against  sel f - incr iminat ion and indeed she referred to  cases – 

to case law that  is wi th the issue of  pr iv i lege against  sel f -

incr iminat ion by our  courts and in  th is regard the re – she 

referred to a judgment of  the Appel late Divis ion in Magmoed 

which – or Magmoed versus Janse Van Rensburg and Others 

1993 Volume 1 SA777 A for Appel late Divis ion which deal t  

wi th that  issue.  

 In that  case too as long ago as that  t ime the 20 

Appel late Divis ion had made i t  c lear that  the pr iv i lege 

against  refusal  to give evidence on the strength of  the 

pr iv i lege against  sel f - incr iminat ion is not  there for the taking 

and that  there must  be reasonable grounds for an 

apprehension that  the wi tness may incr iminate h imsel f  or 
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hersel f .  

 That  the Const i tu t ional  Court  a lso said so i t  is not  

something that  real ly had not  been there before.   There 

might  be one or two aspects that  were emphasised or added 

by the Const i tut ional  Court  but  that  the – there must  be 

reasonable grounds before the pr iv i lege can be evoked had 

been deal t  wi th by our courts before.  

 In fact  ei ther on the last  day when Ms Myeni  gave 

evidence or towards the end of  her  ev idence I  speci f ical ly 

deal t  or  requested the legal  team and i t  is  in the t ranscr ipt  10 

that  they should careful ly go through Ms Myeni ’s ev idence to 

see whether al l  the quest ions that  she refused to answer on 

the basis of  a pr iv i lege whether  there were reasonable 

grounds of  that .  

 So I  – in effect  I  d id not  make a ru l ing – any f inal  

ru l ing that  she had correct ly invoked i t .   I  a l lowed that  the 

legal  team should go through the t ranscr ipt  carefu l ly and 

then where they bel ieve that  there are no reasonable 

grounds she can be cal led back and she can – that  issue can 

be deal t  wi th.   Ms Myeni  has not  deal t  wi th certain  issues 20 

re lat ing to Eskom and she is supposed to come back and 

when she comes back you can – once the legal  team has 

careful ly gone through her  ev idence and al l  the quest ions 

she refused to answer she can be asked quest ions about  the 

existence or non-existence of  reasonable grounds for  her  
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apprehension that  she would not  incr iminate hersel f  i f  she 

answered certain quest ions.  

 Do I  repeat  my request  to the legal  team to please go 

through that  evidence and come to a – take a view so that  i t  

can be deal t  wi th properly? 

 So wi th regard to Mr Zuma the law would be the same 

that  would apply to his evidence.   The Const i tut ional  Court  

has not  taken away any r ights of  his  as far as that  pr iv i lege – 

the pr iv i lege against  se l f - incr iminat ion is concerned.  

 I t  is a pi ty that  Mr Zuma has decided not  to appear 10 

before the commission today.   In def iance of  the summons 

issued by the commission and in def iance of  the order of  the 

Const i tut ional  Court  our highest  court  in the land.  

 I t  would be a pi ty  i f  anybody did i t  but  that  i t  was – 

this was done by a former President  of  the Republ ic 

someone who twice stood before the nat ion and took an oath 

that  he would uphold the const i tut ion of  the Republ ic and 

protect  i t  is a great  p i ty.  

 The commission did not  just  rush to issuing 

summonses against  Mr Zuma to compel him to appear before 20 

i t .   The commission did not  just  rush to the Const i tut ional  

Court  to get  an order to compel Mr Zuma to appear before i t .   

The commission d id so when i t  was clear that  he real ly was 

not  prepared to comply wi th the summons.  

 And the Const i tut ional  Court  has made i t  c lear in i ts  
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judgment that  a wi tness who has been summoned to appear 

before the commission is not  supposed just  to come to be 

present  here.   He or she must  come to test i fy and answer 

quest ions and that  he or she may not  leave before the 

proceedings are completed or before he or she is excused by 

the Chai rperson.  

 On the 19t h o f  November Mr Zuma lef t  the 

proceedings of  the commission before they were completed 

and wi thout  permission f rom the Chai rperson even though a 

few minutes before he lef t  he had been reminded by Mr 10 

Pretor ius that  i t  was not  up to him to just  up and go.  

 An order of  any court  is  binding on those to whom i t  

appl ies.   A summons to also binding on the person to whom 

i t  is di rected and i f  a person has been issued with a 

summons – has been served wi th the a summons to appear 

in court  or in any forum or t r ibunal  and he and she thinks 

that  the summons should not  have been issued or the 

summons is  i r regular  i t  is  not  up to  that  person to just  ignore 

the summons or to defy i t .  

 His or her ob l igat ion is to approach the courts and 20 

tel l  the courts  why he or she says the summons should not  

have been issued or why he says the summons is  i r regular  

and should be set  aside.  

 And only i f  he or  she succeeds in get t ing the court  to  

set  the summons aside is he or she ent i t led not  to  appear.   
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But  as long as the summons has not  been set  as ide i t  is 

val id and b inding on the person and he or she must  comply 

wi th the summons. 

 That  pr inciple was stated by the Const i tut ional  Court 

in the context  of  the Publ ic Protector ’s Remedial  act ion in  

the Nklandla matter and Mr Zuma should know that  pr incip le.    

 In th is case he has decided to ignore the summonses 

issued by the commission and not  to go to court  to have 

them set  aside i f  he thought they were inval id or they were 

i rregular but  to just  ignore them as i f  they do not  exis t .  10 

 First  he walked out  of  the commission proceedings on 

the 19t h of  November.  

 Second despi te having been served wi th a summons 

to appear before the commission in the week beginning on 

the 18t h January 2021 he decided to not  – not  to appear even 

af ter he had been reminded by the commission that  the fact  

that  the judgment  of  the Const i tut ional  Court  had not  been 

given did not  mean that  the summons had been suspended 

or  set  aside and that  he should appear he decided not  to  

appear.  20 

 He has done the same thing again.  

 This is very ser ious because i f  i t  is  al lowed to prevai l  

there wi l l  lawlessness and chaos in the courts.   Because 

there may be other who wi l l  decide to fo l low his example 

when they are served wi th summonses and other court  
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processes and decide that  they can ignore them.   

Summonses and subpoenas get  issued in our  courts every 

day throughout the breadth and length of  00:24:04 in the 

Magist rate Courts in the High Courts and in other t r ibunals 

and i f  the message that  is sent  out  is that  people can ignore 

or  d isregard or defy summonses and orders of  courts that  

get  issued by var ious courts every day in our country and 

that  they can defy those wi th impuni ty there wi l l  be very l i t t le  

that  wi l l  be lef t  of  our democracy.  

 Our const i tut ion tel ls us in  – tel ls us that  we are al l  10 

equal  before i t .   We are al l  subjects to the const i tut ion and 

the law and we are al l  requi red to obey orders of  off ice and i f  

we are not  happy we are not  supposed to just  s i t  back we 

should take steps to approach appropriate courts to  appeal  

or to have those orders reviewed and when i t  is the highest  

court  of  the land that  is the h ighest  court  of  the land and we 

– you are bound whether you l ike the order or not  you are 

bound by i t  and you must  comply.  

 There should be no two legal  systems in regard to  

business.   There should be no rules for some and other  rules 20 

for others.   We should al l  be subject  to the same rules.  

 Whether I  am the Deputy Chief  Just ice of  the Count ry 

or  I  am the Chief  Just ice of  the Country;  I  am the President  

of  the Country;  I  am the former President  of  the Country we 

should al l  be subject  to the same ru les.  



15 FEBRUARY 2021 – DAY 344 
 

Page 81 of 83 
 

 That  is the const i tut ion and al l  our laws.  

 There are wi tnesses who are supposed to appear 

before the commission next  week and in the weeks af ter 

that .   Some may be wonder ing what wi l l  happen because 

they too may have been issued with summonses by th is 

commission.   

 There are more than 250 witnesses who have come – 

who have appeared before me over the past  3 years.   Many 

of  them have appeared wi thout  being compel led.   Some have 

been compel led and they subjected themselves to  the law 10 

and appeared.  

 None of  those more than 250 something wi tnesses 

has asked me to recuse mysel f .   Only Mr Zuma has done so.   

I  have been – I  have just  completed 24 years of  service on 

the bench as a Judge and many l i t igants have come and 

gone and appeared before me l i tera l ly thousands in t r ia ls,  

mot ion court  and appeals and only Mr Zuma out  of  al l  these 

has ever asked me to recuse mysel f .  

 But  i t  is f ine because he is ent i t led to raise whatever  

issues or concerns he has but  then they must  be deal t  wi th 20 

wi thin the legal  system and i f  he is not  happy wi th my 

decision he is f ree to take the next  steps in terms of  review 

but  as we understand the posi t ion he is not  ent i t led because 

of  that  to refuse to appear before the commission and to 

refuse to comply wi th the summons and to refuse to comply 
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wi th an order of  our highest  court .  

 Even al l  of  these ci rcumstances as I  said ear l ier on 

before lunch I  have to indicate what the commission wi l l  do 

and our law is c lear there is no luck 00:29:25 on this matter.  

 The commission views Mr Zuma’s conduct  in a very 

ser ious l ight  part icular ly because i t  is  repeated conduct .   

The commission has not  t reated Mr  Zuma 00:29:52.   He has 

no val id or sound reasons for not  appearing before the 

commission.  

 The commission has taken note that  in th is type of  10 

si tuat ion the law makes provision that  i t  may apply for what  

is cal led – i t  may inst i tute what is cal led contempt of  court  

proceedings.   The commission wi l l  do so.  

 What that  entai ls  is that  the commission wi l l  make an 

appl icat ion to the Const i tut ional  Court  which is the court  that  

made the order that  Mr Zuma has def ied and seek an order 

that  Mr Zuma is  gui l ty of  contempt  of  court  and i f  the 

Const i tut ional  Court  reaches that  conclusion then i t  is in  i ts 

discret ion what to  do.  

 One of  the things i t  can do is to  impose a term of 20 

imprisonment on Mr Zuma.  Another would be for i t  to impose 

a f ine.   The commission wi l l  approach the Const i tut ional  

Court  and ask i t  to impose a term of  imprisonment on Mr 

Zuma i f  i t  f inds that  he is gui l ty of  contempt of  court .  

 I t  wi l l  be up to the court  what i t  considers appropriate 
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but  that  is what the commission’s posi t ion is.  

 Mr Zuma wi l l  be given a ful l  opportuni ty to oppose 

that  appl icat ion i f  he wishes to  and place before the 

Const i tut ional  Court  whatever facts or arguments he wishes 

to p lace before i t  and the Const i tut ional  Court  wi l l  decide.  

 That  is al l  I  wanted to say.   I  th ink i t  c lear what the 

commission wi l l  do.    

ADV PRETORIUS SC:   Noted thank you Chai r.  

CHAIRPERSON:   We are going to  adjourn the proceedings.   

There wi l l  be no proceedings tomorrow.  I f  the commission is 10 

able to  make arrangements to br ing some witnesses and 

make use of  some of  the days this  week i t  w i l l  announce but  

th is whole week has been set  aside for the hearing of  Mr 

Zuma’s evidence and he is not  here – he wi l l  not  be here the 

rest  of  the week.  

 We adjourn.  

INQUIRY ADJOURNS SINE DIE  

 


