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PROCEEDINGS RESUME ON 09 FEBRUARY 2021  

CHAIRPERSON:    Good morn ing  Mr  Freund,  good morn ing  

everybody.  

ADV FREUND SC:   Good morn ing  Cha i r.  

PROF CALLAND:   Good morn ing .  

CHAIRPERSON:   Techn ic ians w i l l  you  p lease put  on  –  

swi tch  on  the  screen.   You must  jus t  a lways check whethe r  

i t  i s  on  be fore  I  come in .   Okay a l r igh t .   A re  you ready Mr  

Freund?  

ADV FREUND SC:   Yes thank you Cha i r  may I  p roceed? 10 

CHAIRPERSON:   Yes you may p roceed.   P ro fessor  

Ca l land.  

ADV FREUND SC:   Thank you Cha i r.  

CHAIRPERSON:   P ro fessor  Ca l land.  

PROF CALLAND:   Good morn ing  DCJ.  

CHAIRPERSON:   Good morn ing ,  good morn ing .   The oath  

you took yesterday w i l l  con t inue to  app ly  th is  morn ing .  

PROF CALLAND:   Yes S i r.  

CHAIRPERSON:   Thank you ve ry  much.    

ADV FREUND SC:   Mr  –   20 

CHAIRPERSON:   Yes you may p roceed Mr  Freund.  

ADV FREUND SC:   Mr  Ca l land we were  a t  –  thank you 

Cha i r.   Mr  Ca l land we were  a t  page 19 in  Bund le  3  and I  

wou ld  –  we were  dea l ing  w i th  the  quest ion  o f  the  pos i t ion  

o f  the  member  o f  Par l iament  in  ho ld ing  the  Execu t ive  to  
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account .   You make the  po in t  tha t  much re ference has been  

made to  about  the  oa th  o f  o f f i ce  and then you say there  is  

a  tens ion  be tween the  abst rac t  const i tu t iona l  du ty  to  the  

peop le  and the  very  rea l  po l i t i ca l  sanct ion  fo r  d iss idence  

and when we ad journed las t  even ing  you wou ld  re fer  to  the  

prov is ion  in  the  const i tu t ion  tha t  requ i res  a  member  o f  

Par l iament  who loses membersh ip  o f  tha t  members ’ par ty  

to  leave Par l iament .   And I  wou ld  j us t  l i ke  to  p ick  i t  up  f rom 

there .   You dea l  w i th  the  economic  imp l ica t i ons fo r  

members  o f  Par l iament  o f  the  prob lems o f  –  o f  rebe l l ion  or  10 

d iss idence f rom par ty  ins t ruc t ions.   I f  you  cou ld  maybe jus t  

ta lk  to  tha t  very  b r ie f l y?  

PROF CALLAND:   Wel l  th is  came to  my a t ten t ion  re la t i ve ly  

ear l y  in  my –  in  my re la t ionsh ip  as  i t  were  w i th  Par l iament  

and my unders tand ing  o f  the  ins t i tu t ion  i t se l f .   And in  fac t  I  

dea l  w i th  th is  ep isode in  my repor t  as  a  m in i  case s tudy 

and I  am ta lk ing  up  here  about  the  arms dea l .  

 The arms dea l  scanda l  as  i t  became known had a  

very  ser ious (aud io  break)  Themba God i .   SCOPA overa l l  

has  been one o f  the  be t te r  and s t rongest  commi t tees in  20 

Par l iament  and in  fac t  dur ing  the  ear ly  par t  o f  the  post - ’94  

per iod  du r ing  the  F i rs t  Par l iament  SCOPA I  th ink  was the  

commi t tee  tha t  f i rs t  rea l l y  go t  i t s  tee th  in to  the  concept  o f  

overs igh t .   I t  was the  f i rs t  commi t tee  to  rea l l y  s ta r t  to  

g rapp le  w i th  the  cha l lenge o f  overs igh t  and to  exerc ise  i t s  
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overs igh t  funct ion .  

 And i t  deve loped  a  cer ta in  p rac t i ce  in  tha t  regard  

wh ich  I  th ink  h inged la rge ly  on  i t s  re la t ionsh ip  w i th  the  

Aud i to r  Genera l .   There  was a  very  s ign i f i can t  and f ru i t fu l  

re la t ionsh ip  there .  

 A l l  o f  tha t  was  r ipped apar t  by  the  arms dea l  

because SCOPA then became a  v ic t im co l la te ra l  damage as  

i t  were  to  the  a t tend by  the  ru l ing  par ty  to  c lose  down the  

issue and to  po l i t i ca l l y  manage the  issue in  the i r  language.  

 And I  fo l lowed those proceed ings very,  very  c lose ly  10 

and one o f  the  th ings tha t  came to  my a t ten t ion  and  th is  i s  

now in  the  pub l ic  domain  so  I  fee l  comfor tab le  re fe r r ing  to  

i t  because Andrew Fe ins te in  an  ANC MP a t  the  t ime has 

wr i t ten  about  th is  and i t  i s  on  the  record  on  a l l  o f  th is .  

 Now he made i t  c lea r  to  me tha t  the  pressure  tha t  

was brought  to  bear  on  the  ANC Study Group tha t  i s  to  say  

as  you –  as  you we l l  know now the  ANC members  o f  

Par l iament  o f  a  par t i cu la r  commi t tee  fo rm themse lves in to  

a  S tudy Group.   The p ressure  tha t  was b rought  to  bear  on  

the  tha t  S tudy Group by  the  leadersh ip  o f  the  par t y  in  20 

d i f fe ren t  fo rms was rea l l y  excruc ia t ing  and in  there  Mr  

Fe ins te in  o f  cou rse  h imse l f  was  pushed out .   He le f t  

Par l iament  and le f t  the  ANC and le f t  the  count ry  in  the  end.  

 But  some o f  h i s  co l leagues I  know f rom the i r  own 

accounts  and ind i rec t l y  th rough Mr  Fe ins te in  Sect ion  47 (3 )  
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was used as  a  pressure  po in t  and i t  was used to  say  

bas ica l l y,  do  you  want  to  remain  a  member  o f  Par l iament  

w i th  a l l  o f  the  benef i t s  tha t  come wi th  tha t  o r  a re  you  

w i l l i ng  to  r i sk  tha t  and r i sk  the  reputa t ion  o f  the  ANC by  

cont inu ing  to  exe rc ise  the  overs igh t  tha t  you are  in  ask ing  

the  d i f f i cu l t  ques t ions tha t  SCOPA at  tha t  po in t  was t ry ing  

to  ask  in  re la t ion  to  the  arms dea l .  

 So severa l  members  o r  co l leagues o f  Mr  Fe ins te in  

in  the  end backed down –  they  backed down f rom the i r  

in i t ia l l y  qu i te  s t rong pos i t ions  because they feared los ing  10 

the i r  pos i t ion  in  Par l iament  and they cou ld  no t  a f fo rd  to  

lose  the i r  pos i t ion  in  Par l iament .  

ADV FREUND SC:   Wel l  tha t  i s  rea l l y  the  po in t  tha t  I  want  

to  come to  i s  the  –  i s  whether  the  average MP can a f fo rd  to  

lose  the i r  job  as  a  MP? 

PROF CALLAND:   So  I  th ink  Mr  Fe ins te in  wou ld  probab ly  

be  one o f  the  f i rs t  peop le  to  accept  tha t  he  is  an  unusua l  

pos i t ion .  F i rs t  o f  a l l  he  had had a  career  i n  I  th ink  

Merchant  Bank ing  before  coming  to  Par l iament .   He had  

o ther  sk i l l s ;  he  had o ther  exper ience and he was ab le  to  20 

move out  o f  Par l iament  and f ind  comfor tab le  employment  

e lsewhere  and bu i ld  a  new ca ree r  e lsewhere .   Not  every  

member  o f  Par l iament  has tha t  poss ib i l i t y  and those tha t  

do  no t  l i ke  anybody I  guess – a l l  o f  us  probab ly  wou ld  c l ing  

there fo re  as  much as  poss ib le  to  the i r  pos i t ion  fo r  fear  o f  
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los ing  i t .   And o f  course  I  th ink  as  the  d i f fe ren t  Par l iaments  

have gone by  and we may come to  tha t  today I  suspect  in  

ev idence in  due course  but  as  I  wou ld  say the  exper ience,  

qua l i t y  and ca l ib re  o f  members  o f  Par l iament  par t i cu la r l y  

the  ru l ing  par ty  has dec l ined over  a  success ion  o f  

Par l iaments .  

 So the  oppor tun i ty  to  pursue a  d i f fe ren t  caree r  

e lsewhere  ou t  o f  Par l iament  has a l so  d im in i shed fo r  

obv ious reasons.   And i f  you r  –  your  ta len t  base o f  fo lks  

coming in to  Par l iament  i s  weaker  then i t  seems to  me tha t  10 

th is  po in t  about  members  o f  Par l iament  be ing  dependent  

on  tha t  pos i t ion  and there fore  even more  fear fu l  o f  tha t  

sword  o f  Damocles  fa l l ing  on  the i r  head th rough Sect ion  

47(3)  i s  even greater.  

ADV FREUND SC:   Wel l  le t  us  dea l  w i th  tha t  i ssue now.  

You emphas ised  yesterday the  very  h igh  ca l ib re  o f  the  

in i t ia l  ANC cont ingent  to  the  F i rs t  Par l iament .   Cou ld  you 

jus t  g ive  us  a  thumbna i l  ske tch  o f  how tha t  has deve loped  

over  s i x  Par l iaments?  

PROF CALLAND:   Wel l  in  ba l l  b rush s t rokes yes.   As  I  sa id  20 

yesterday tha t  F i r s t  Par l iament  ’94  to  ’99  was qu i te  

remarkab le  because o f  the  ex t raord inary  depth  o f  ta len t  

and exper ience and w isdom tha t  was depos i ted  there .  

 The ANC as I  sa id  yesterday dep loyed v i r t ua l l y  a l l  

o f  i t s  leadersh ip  and  i t s  sen io r  peop le  i n to  Par l iament .   As 



09 FEBRUARY 2021 – DAY 340 
 

Page 8 of 193 
 

tha t  –  as  t ime went  by  I  th ink  Mr  –  la te r  Pres iden t  Mbek i  

rea l i sed and the  leadersh ip  o f  Par l iament  rea l i sed tha t  we 

cou ld  no t  and pe rhaps po l i t i ca l l y  shou ld  no t  pu t  a l l  o f  your  

eggs in  one basket  you need to  dep loy  your  –  your  ta len t  in  

d i f fe ren t  p laces and tha t  p rocess began.  

 So Par l iament  by  Par l iament  as  the  d i f fe ren t  

Par l iaments  wen t  by  what  I  observed as  an  observer  

somet imes spend ing  a  lo t  o f  t ime in  Par l iament ,  somet imes 

lesser  was a  weaken ing  o f  the  qua l i t y  and exper ience and  

po l i t i ca l  we igh t  and pe rhaps th i s  i s  the  most  impor tan t  10 

po in t  because what  we are  look ing  fo r  in  ove rs igh t  i s  the  

ab i l i t y  o f  a  member  o f  Par l iamen t  to  su f f i c ien t ly  –  to  ac t  

su f f i c ien t ly  independent ly,  to  be  ab le  to  say i t  may  be tha t  

th is  w i l l  cause embarrassment  to  the  government  and or  to  

the  ru l ing  pa r ty,  my par t y  bu t  un for tunate ly  my du ty  i s  to  

the  const i tu t ion ,  my duty  i s  as  a  member  o f  Par l iament  to  

ask  the  r igh t  quest ions,  to  ra ise  d i f f i cu l t  i ssues even i f  tha t  

i s  po l i t i ca l l y  cos t ly.  

 That  requ i res  a  t ough sk in .   I t  requ i res  independen t  

m ind and i t  requ i res  the  ab i l i t y  to  insu la te  yourse l f  f rom 20 

potent ia l l y  caree r  l im i ted  to  use  the  euphemism,  career  

l im i t ing  consequences fo r  you and yourse l f .   And as  the  

t ime has gone by  I  have seen tha t  the  –  a  number  o f  

members  o f  Par l iament  who wou ld  fa l l  in to  tha t  ca tegory  

has dec l ined Par l iament  by  Par l iament .  
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ADV FREUND SC:   Now apar t  f rom quest ions o f  po l i t i ca l  

we igh t  I  wou ld  l i ke  jus t  to  focus very  br i e f l y  on  quest ions  

o f  sk i l l  and d i l igence.    

 So fo r  example  Mr  De Fre i tas  gave  ev idence tha t  in  

the  commi t tee  oversee ing  PRASA h is  be l ie f  was tha t  many  

o f  the  members  o f  tha t  commi t tee  had not  opened the  

packs o f  paper  tha t  they had been fu rn i shed before  the  

meet ing  s ta r ted .   And –  and –  so  i f  you  wou ld  –  whethe r  

you have any exper ienced tha t  wou ld  e i ther  back tha t  up  or  

cont rad i c t  tha t  and a lso  your  v iew on the  –  on  the  sk i l l  and  10 

t ra in ing  and exper t i se  o f  members  o f  Par l iament  as  t ime 

has gone by?  

PROF CALLAND:   Mr  Freund there  i s  some b ig  i ssues 

conta ined w i th in  your  quest ions there  bu t  le t  me – le t  me 

t ry  and do jus t i ce  to  them.  

 I  th ink  i t  i s  abso lu te l y  c lea r  tha t  i f  you  a re  a  

re la t i ve ly  inexper ienced member  o f  Par l iament ,  i f  you  

re la t i ve ly  jun io r  in  you r  par t y ’s  po l i t i ca l  h ie rarchy the  more  

t ra in ing  you can  get  the  more  suppor t  you can  get  in  

p lay ing  the  serv ice  cyc le  the  be t te r.  20 

 And i t  i s  c lear  to  me tha t  tha t  –  tha t  t ra in ing  tha t  

capac i ty  bu i ld ing  is  no t  p resent .   And nor  as  severa l  

w i tnesses I  have sa id  –  have sa id  to  the  commiss ion  in  the  

las t  week and nor  i s  there  the  independent  research  and  

o ther  capac i ty  in  the  commi t tee  sys tem ava i lab le  to  
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members  o f  Par l i ament .   I t  i s  a  k ind  o f  00 :10 :41.  

 I t  seems to  me  i f  the  s t rongest  commi t tees in  

Par l iament  a round the  wor ld  a re  those tha t  have an 

independent  research  capac i ty  t ha t  can do the  job  fo r  

MP’s .   Can prov ide  them wi th  b r i e f ings .   Can in  a  sense  

s tee r  them towards apprec ia t ing  what  a re  the  most  

impor tan t  i ssues  o f  the  day  in  re la t ion  to  the  par t i cu la r  

top ic  tha t  comes  before  the  commi t tee  and can there fore 

prepare  them to  ask  the  best  quest ions.  

 Now i f  you combine the  absence w i th  tha t  w i th  the  10 

fac t  tha t  as  I  th ink  i t  was Ms  Rantho who to ld  the  

commiss ion  las t  week tha t  o f ten  the  w i tnesses fo r  

commi t tees come before  them a t  very  shor t  no t ice .  Of ten  

the  documents  tha t  they br ing  w i th  them shou ld  have been 

prepared a  week  before  o f ten  a l ready presented  on the 

day.   I  have seen tha t  count less  t imes,  more  o f ten  than  

not .  

 And so  inva r iab ly  a  commi t tee  is  s imp ly  no t  

p repared  to  –  to  d igest  the  mate r ia l  and to  ask  the  r i gh t  

quest ions.    And as  you and I  know and as  –  tha t  the  Ch ie f  20 

Just ice  we l l  knows when t ry ing  to  master  a  b r ie f  

par t i cu la r l y  i f  i t  is  complex  you need enough t ime  to  read 

the  br ie f  and you need enough t ime to  re f lec t  on  what  i s  

rea l l y  invo l ved in  tha t  b r ie f  and to  fo rmula te  in  you r  m ind 

the  most  impor tan t  quest ions to  pose.  
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 And t ime and aga in  I  see in  commi t tees fa i l  to  do  

tha t  fo r  a  var ie ty  o f  reasons.   Pa r t l y  lack  o f  t ra in ing  and  

capac i ty,  par t l y  a  lack  o f  research ,  capac i ty  fo r  the  

commi t tee  and pa r t l y  I  am a f ra id  to  say lack  o f  po l i t i ca l  w i l l  

w i th in  the  commi t tee .  

 And more  o f ten  than not  in  recent  yea rs  recent ly  

commi t tee  members  par t i cu la r l y  on  the  benches  o f  the 

ru l ing  pa r ty  who have s imp le  no t  done the i r  job ,  no t  taken  

the  t roub le  to  p repare  themse lves.  

 And in  the  end o f  course  I  rea l l y  apprec ia ted  what  10 

Ms Rantho had to  say when she sa id  we rea l l y  d id  no t  take  

a  s tand a t  one po in t ,  I  heard  he r  say  in  he r  ev idence.   And 

tha t  rea l l y  very  c r isp l y  pu ts  the  po in t  tha t  when i t  comes to  

the  power  o f  a  commi t tee  and ind iv idua l  members  w i th in  i t  

i t  i s  the i r  w i l l i ngness to  take  a  s tand on a  par t i cu la r  i ssue 

tha t  may we l l  be  the  dec i s ive  fac to r  as  to  whether  the  

serv i ce  s i te  funct ion  is  p roper l y  p layed or  no t .  

 And more  o f ten  than not  the  s tand  is  no t  taken.  

ADV FREUND SC:   R igh t  now I  want  to  move onto  

someth ing  more  conceptua l  than fac tua l .   You dea l  a t  20 

pages 20 to  21  w i th  what  does ove rs igh t  and accountab i l i t y  

rea l l y  mean and you quote  one o f  the  Eng l ish  au thor i t ies .   

Th is  i s  a t  page 21 o f  Bund les  in  the  f i rs t  paragraph you 

quote  Turp in  and Tomkins  say ing :  

“The Par l iamen tary  cont ro l  over  the  
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Execut ive  and I  quote  “means in f l uence not  

d i rec t  power,  adv ice  no t  command,  c r i t i c i sm  

not  obst ruc t ions,  scru t iny  no t  in i t ia t ion  and 

pub l i c i t y  no t  secrecy. ”  

 But  you a l so  re fer  la te r  in  your  repor t  to  two 

concept ions o f  overs igh t  and accountab i l i t y  wh ich  you ca l l  

the  hard  vers ion  and the  so f t  vers ion .  

 So I  wou ld  l i ke  you jus t  to  comment  genera l l y  on  

what  i s  an  incred ib ly  d i f f i cu l t  quest ion  wh ich  is  what  a re  

the  l im i ts  o f  p roper  Par l iamenta ry  sc ru t iny  and overs igh t?  10 

PROF CALLAND:   So  i t  i s  a  complex  and very  I  th ink  very  

de l i ca te  quest ion  and i t  i s  one tha t  I  th ink  the  commiss ion  

is  c lear ly  a l ready  wrest l ing  w i th  and i t  i s  go ing  to  have to  

wrest le  w i th  i f  i t  i s  to  o f fe r  i f  I  may say so  Cha i r  cogent  

recommendat ions  in  th is  regard .  

 But  I  see i t  in  these te rms Mr  Freund tha t  there  is  a  

spect rum.  A t  one end o f  the  spect rum is  where  a  

Par l iament  and i t s  commi t tees does noth ing .   In  o ther  

words i t  i s  comple te ly  neg l igent ;  i t  comple te ly  fa i l s  to  even  

beg in  to  –  to  do  what  i s  requ i red  o f  i t .  20 

  A t  the  o ther  end  o f  the  spect rum is  when i t  does  

too  much.   Now tha t  i s  very  d i f f i cu l t  too  bu t  why too  much I  

mean a  ser ious and grave be reaves o f  separa t ion  powers  

w i l l  be  when the  lesser  b ranches  o f  government  t r ies  and  

maybe succeeds in  becoming the  Execut ive .  
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 Now c lear l y  tha t  i s  inappropr ia te .   Par l iament  

cannot  over  –  t ake  over  the  ro le  and funct ion  o f  the  

Execut ive  arm o f  government .   And there in  l ies  the  l im i t  

because i f  somewhere  be tween those two ends  o f  the 

spect rum Par l iament  i s  t ry ing  to  exerc i se  overs igh t .   I t  i s  

t ry ing  to  mean ing fu l l y  say  to  the  Execut ive ,  th is  i s  what  we  

expect  o f  you e i ther  by  remedy ing  a  prev ious ro le  o r  tak ing  

new act ion .  

 And i f  in  those c i rcumstances the  Execut ive  does  

not  respond appropr ia te ly,  does not  do  what  Par l iament  10 

asks o f  i t  what  the  can Par l iament  do?  I t  cannot  take  over  

the  ro le  o f  Execut ives  so  i t  cannot  command,  i t  cannot  take  

d i rec t  power.  

 And in te res t ing  th is  c ropped up o f  course  in  the  

House o f  Commons qu i te  recent ly  w i th  the  Brex i t  debate  

where  Par l iament  was in  a  sense t ry ing  to  take  cont ro l  o f  

the  negot ia t ions  w i th  the  European Un ions.   I t  was t ry ing  to  

p rescr ibe  to  the  Execut ive  arm o f  the  Br i t i sh  government  

what  i t  shou ld  or  shou ld  no t  to  in  those negot ia t ions  and  

the  Execut ive  was push ing  back very  ha rd  aga ins t  i t .   20 

Par l iament  say no  tha t  i s  our  job  we a re  the  Execu t ive .  

 But  f ina l l y  to  comple te  th i s  answer  wh ich  cou ld  go  

on a  lo t  longer  so  I  w i l l  t ry  and br ing  i t  to  a  conc lus ion  a t  

th is  po in t .   Somewhere  be tween these two po les there  i s  

an  equ i l ib r ium po in t .  
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 Now on e i the r  s ide  o f  tha t  equ i l ib r ium po in t  on  one  

s ide  is  what  I  wou ld  ca l l  the  so f t  accountab i l i t y  power  

wh ich  is  where  Par l iament  looks a t  the  issue,  asks  the  r igh t  

quest ions and then says,  we l l  what  we want ;  what  we 

adv ise ,  our  gu idance is  as  fo l lows.   And tha t  i s  the  

persuas ive  power,  the  adv isory  power  tha t  Par l iament  has.  

 On the  o the r  s ide  o f  tha t  equ i l ib r ium po in t  i s  the  

s l igh t ly  harder  fo rm o f  accountab i l i t y,  Execut ive  

accountab i l i t y  where  Par l iament  says,  we want  you  to  do  X  

and Y and we asked you to  do  X  and Y you have not  done 10 

X  and Y now we  want  to  b r ing  sanct ions to  bear  on  the  

s i tua t ion .   That  i s  very,  very  hard .   What  a re  those 

sanct ions ava i lab le  to  Par l iament  because in  the  end there  

is  no th ing  in  the  const i tu t ion  tha t  rea l l y  permi ts  sanct ion  in  

those te rms.  

 Other  than the  very,  ve ry  hard  rock  o f  ha rd  nu t  to  

c rack  wh ich  is  to  b r ing  a  vo te  o f  no  conf idence  and to  

essent ia l l y  remove the  government .   And tha t  i s  a  very  

dras t ic  s tep .   

 So what  sanct ions are  ava i lab le  and I  th ink  i n  the  20 

end the re  has to  be  about  tak ing  a  s tand to  use Ms  

Rantho ’s  express ion .   I t  has  to  be  about  the  commi t tee  

s imp le  say ing ,  we f ind  the  s i tua t ion  in to le rab le .   We wi l l  

con t inue to  ca l l  you  back Min i s te r  week a f te r  week unt i l  

you  take  ac t ion ,  un t i l  you  get  th is  r igh t .   We wi l l  no t  
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app rove budgets  un t i l  you  take  the  s teps necessary  to  

b r ing  proper  pub l i c  f inanc ia l  management  to  bear  on  the  

s i tua t ion  and so  on .  

 In  o ther  words aga in  bo r rowing f rom Ms Rantho ’s  

ev idence she sa id  you need to  have the  oomph was he r  

express ion  to  do  the  necessary  overs igh t  work  and tha t  

oomph is  rea l l y  where  tha t  equ i l ib r ium po in t  i s .   I t  is  about  

a  commi t tee  tak ing  a  s tand,  no t  to le ra t ing  lack  o f  ac t ion  o r  

remedia l  ac t ion  f rom Execut ive  and rea l l y  impos ing  i t s  w i l l  

as  best  i t  can .  10 

ADV FREUND SC:   And presumably  when you ta lk  about  

the  commi t tee  you a re  ta l k ing  a lso  about  the  Nat iona l  

Assembly  wh ich  adopts  the  commi t tees ’ repor ts  and to  

wh ich  rea l l y  the  commi t tee  is  accountab le .  

PROF CALLAND:   Wel l  I  suppose so  bu t  the  p rob lem I  

th ink  w i th  tha t  p ropos i t ion  theore t ica l l y  accura te  and t rue  

tha t  i t  i s  tha t  the  Nat iona l  Assembly  becomes a  very  

unwie ldy  ins t rument  fo r  tha t .    

 O f  course  i t  does have i t s  own  mechan isms fo r  

accountab i l i t y.   I t  has  Par l iamentary  quest ions wh ich  I  20 

th ink  i t  i s  po ten t ia l l y  the  most  usefu l  dev i ce .  

 Of ten  those quest ions par t i cu la r l y  f rom oppos i t ion  

MP’s  fa l l  in to  some k ind  o f  abbess because Min i s te rs  fa i l  to  

answer  them or  answer  them proper ly  and then i t  depends 

on the  sys tem par t i cu la r ly  th rough the  leadersh ip  o f  the 
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Nat iona l  Assembly,  the  Speaker  ensur ing  tha t  the  ru les  o f  

the  Nat iona l  Assembly  are  adhered to  and tha t  the 

Execut ive  does p roper ly  account .   And then tha t  takes us  

back then o f  cou rse  to  po l i t i ca l  leadersh ip ,  to  the  s t rength  

o f  tha t  leadersh ip  and i t s  independence and i t s  own  

wi l l i ngness to  s tand up to  sen ior  members  o f  i t s  own  par ty.  

 So we had a  per iod  o f  t ime I  do  no t  want  to  dwel l  on  

th is ,  i t  i s  no t  perhaps usua l l y  re levant  bu t  there  was a  

per iod  o f  t ime when the  Speaker  o f  the  Nat iona l  Assembly  

was a lso  the  Cha i rpe rson o f  the  ru l ing  par ty  and present ing  10 

to  Mia  a  very  c lear  conf l i c t  o f  in te res t .  

 How on ear th  was she supposed to  f ind  an  

appropr ia te  s t r i ke  an  appropr ia te  ba lance between those 

two se ts  o f  respons ib i l i t i es?   And  I  th ink  tha t  led  her  in to  

some great  d i f f i cu l t ies .    

ADV FREUND SC:   Now I  jus t  want  to… 

CHAIRPERSON:   Jus t  one second Mr  Freund.  

ADV FREUND SC:   Pursue th is  par t i cu la r  l ine  s l igh t ly  

fu r the r.   I  do  no t  … 

CHAIRPERSON:   Jus t  one second Mr  Freund.  20 

ADV FREUND SC:   Yes S i r.  

CHAIRPERSON:   P ro fessor  Ca l land w i th  regard  to  the  

l im i ts  o f  what  Par l iament  o r  a  commi t tee ,  Por t fo l io  

Commi t tee  may do when i t  i s  unhappy w i th  the  inac t ion  o f  

the  Execut ive  say a  Min i s te r  o r  some act ions o f  a  Min is te r  
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obv ious ly  i t  i s  qu i te  c lear  tha t  they cannot  ac tua l l y  take  

over  and do what  be longs to  the  Execut ive  domain .   But  I  

th ink  tha t  –  I  th ink  you and I  agree  tha t  Mr  Vincent  Smi th ’s  

unders tand ing  o f  persuas ion  might  no t  be  enough to  the  

ex ten t  tha t  I  unders tood h im to  ta lk  about  what  I  wou ld  

th ink  i s  k ind  o f  so f t  persuas ion .  

 Would  you accept  tha t  Par l iament  shou ld  be  ab le  to  

p ressur i se  the  Execut ive  w i thout  ins t ruc t ing  them what  to  

do?  Wel l  what  do  you say about  tha t?   Obv ious ly  the  fo rms  

o f  p ressure  m ight  d i f fe r  and we can look a t  what  wou ld  be  10 

ava i lab le  to  Par l iament .   I  th ink  you have ment ioned the  

idea tha t  maybe  Par l iament  m ight  say  we l l  we w i l l  no t  

approve your  budget .  

PROF CALLAND:   So  Cha i r   

CHAIRPERSON:   Yes.  

PROF CALLAND:   Yes.    

CHAIRPERSON:   Cou ld  you hear  me?  D id  you hear  me? 

PROF CALLAND:   Thank you.  

CHAIRPERSON:   Were  you ab le  to  hear  me? 

PROF CALLAND:   I  d id  hear  you  –  I  heard  you unt i l  the 20 

very  end.  

CHAIRPERSON:   Oh.  

PROF CALLAND:   In  wh ich  I  –  so  I  cou ld .  

CHAIRPERSON:   Oh okay,  okay a l r igh t .  

PROF CALLAND:   No I  do  no t  –  I  heard  –  Cha i r  I  heard  the  
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quest ion  I  jus t  cou ld  no t  qu i te  hear  you a t  the  end so  I  was  

not  sure  i f  you  had f in ished the  quest ion .   My apo log ies  fo r  

in te r rup t ing  you but  thank you fo r  the  quest ion .  

CHAIRPERSON:   Oh yes.  

PROF CALLAND:   I  th ink  i t  i s  –  i t  m igh t  –  i f  I  may say so  i t  

i s  exact ly  one o f  the  best  and r igh t  quest ions to  be  ask ing  

and I  indeed agree w i th  you in  respect  o f  what  Mr  Smi th  

sa id  yesterday.   

 He appeared to  be  say ing  tha t  our  power  as  

Par l iament  i s  on l y  o r  mere ly  adv i sory.   A l l  we can do i s  10 

o f fe r  adv i ce  and then we have to  leave the  s tage,  s i t  back 

and i f  the  Execut i ve  does not  take  our  adv i ce  so  be  i t .  

 I  th ink  tha t  goes even fu r the r  a long tha t  spect rum I  

was re fer r i ng  to .   I t  i s  south  o f  so f t  accountab i l i t y  in  the  

sense i t  i s  w i th  respect  super f i c ia l  accountab i l i t y  because  

i t  i s  essent ia l l y  say ing  we have no power  in  th is  

re la t ionsh ip .   A l l  we can do i s  adv ise  and you know what  

you can ca l l  ou r  b lu f f  because i f  you do not  do  what  we 

adv ise  we a re  no t  go ing  to  take  ac t ion .  

 Now c lear ly  i f  tha t  i s  your  a t t i tude as  a  20 

Par l iamentary  commi t tee  or  as  an  MP or  as  Par l iament  as  a  

who le  then a l l  tha t  w i l l  do  I  th ink  i s  encourage the  

execut ive  to  th ink  we l l  Par l iament  i s  ve ry  weak and we can 

essent ia l l y  do  what  we l i ke .  

 So tak ing  a  s tand to  once aga in  adopt  Mr  Rantho ’s  
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neat  phrase tak ing  a  s tand means as  you suggest  Cha i r  

tak ing  ac t ion  tha t  wou ld  be  not  ins t ruc t ions bu t  wou ld  be  

sanct ions wh ich  wou ld  be  say ing  to  Par l iament  –  say ing  to  

the  Execut ive  excuse me i f  you do not  take  remedia l  

ac t ion ,  i f  you  do  not  change course  i n  the  way tha t  we 

have suggested hav ing  conducted  our  overs igh t  then the re  

are  consequences and those consequences may be  

budgeta ry,  they may be tha t  we pass new reso lu t ions in  the  

Nat iona l  Assembly  and we may cont inue to  ca l l  the  Min is te r  

o r  the  GG back before  th is  commi t tee  every  s ing le  week  10 

unt i l  such t ime tha t  we are  sa t is f ied  tha t  the  Execut ive  has 

l i s tened to  what  we have to  say and heeded what  we have 

to  say.  

 A f te r  a l l  the  Execut ive  i s  in  a  Par l iamentary  sys tem 

such as  South  A f r i ca ’s .   The Execut ive  i s  e lec ted  by  the  

Nat iona l  Assemb ly.   The Nat iona l  Assembly  e lec ts  the  

Pres ident .   The Pres ident  then appo in ts  h is  o r  he r  cab ine t  

and  the  const i tu t ion  makes i t  c lea r  tha t  the  Pres ident  and  

h is  o r  her  cab ine t  a re  d i rec t l y  accountab le  to  Par l iament .  

CHAIRPERSON:   What  about  in  quotes  “ repor t ing”  such a  20 

Min is te r  to  the  P res ident .  I  am say ing  i n  quotes .   So you 

have Par l iament  tha t  i s  huge ly  d issa t is f ied  w i th  a  Min is te r  

who maybe year  in  year  ou t  fa i l s  to  cor rec t  a  cer ta in  

s i tua t ion .   What  about  Par l iament  so  to  speak esca la t ing  

the  issue to  the  Pres ident  and say,  Pres ident  in  e f fec t  you 
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were  e lec ted  by  th is  Par l iament ,  Execut ive  power  res t s  

p r imar i l y  w i th  you .   You choose your  own cab ine t ,  your  own 

Min is te rs  we are  very  unhappy w i th  Min is te r  so  and so .   

Th is  i s  what  has happened.  He o r  she is  do ing  no th ing ,  has  

done noth ing  over  an  ex tended per iod  or  i s  ins i s t ing  on  

someth ing  tha t  in  our  v iew is  rea l l y  to ta l l y  un tenab le  and 

tha t  in  tha t  way  then Par l iament  g ives  the  Pres ident  the  

oppor tun i ty  e i the r  to  ta lk  sense to  h is  o r  he r  Min is te r  o r  

rep lace h im or  to  s ide  w i th  h im and say,  I  ac tua l l y  th ink  i t  

i s  r igh t .   So back  o f f  Par l iament .   What  do  you th ink  o f  –  o f  10 

tha t?   I  do  no t  know –  I  do  no t  th ink  tha t  Par l iament  does a  

lo t  o f  tha t  a t  leas t  pub l i c ly.   Maybe they do  i t  p r iva te ly.  

What  do  you th ink  o f  tha t?   Do you th ink  them i t  m igh t  work  

or  what  do  you th ink?  

PROF CALLAND:   Cha i r  thank you  aga in  fo r  the  quest ion .  

The shor t  answer  the  r i sk  o f  be ing  face t ious as  a  00 :27:26 

wh ich  is  to  say i t  depends and I  am a f ra id  i t  depends I  

suspect  very  much on the  character  o f  the  P res ident  

invo l ved.  

 So w i l l  i t  be  a  P res ident  who takes ser ious ly  tha t  20 

message tha t  comes f rom Par l iament  o r  w i l l  i t  be  a  

Pres ident  who says,  we l l  I  w i l l  r ide  tha t  s to rm out ,  I  have 

got  a  th ick  sk in  I  cont ro l  enough power  w i th in  my par ty,  the  

caucus is  loya l  to  me,  I  have  noth ing  to  wor ry  about  

po l i t i ca l l y,  we recent ly  won an  e lect ion  w i th  a  good  
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ma jor i t y,  I  w i l l  r ide  i t  ou t .  

 Or  w i l l  i t  be  a  Pres ident  who says ,  no  th is  i s  a  ve ry  

ser ious mat te r.   Par l iament  i s  the  e lec ted  assembly  

rep resent ing  the  peop le .   I t  i s  tak ing  a  very  d im v iew o f  the  

ac t ions or  inac t ions o f  severa l  members  o f  my cab ine t  tha t  

re f lec t s  poor ly  on  my cho ice ,  my leadersh ip  and I  am go ing  

to  take  ac t ion .  

 But  to  b reak down my answer  a  l i t t le  more  I  th ink  

there  are  th ree  e lements  or  th ree  leve ls  to  perhaps 

th ink ing  about  how to  s t rengthen  Par l iament ’s  capac i ty  in  10 

th is  regard .  

 The f i rs t  i s  the  more  technocra t ic  e lement  o f  

t rack ing  and mon i to r ing  overs igh t  wh ich  we spoke about  a  

l i t t le  b i t  yes te rday wh ich  found favour  in  two o f  the  repor ts  

we re fer red  to  yeste rday as  be ing  a  technocra t ic  e lement  

tha t  i s  p robab ly  a  necessary  bu t  no t  su f f i c ien t  cond i t ion  fo r  

good overs igh t .   So you t rack  and moni to r  a l l  o f  the  

overs igh t  recommendat ions and  adv i se  you g ive  as  

Par l iament  and maybe then second ly  as  a  second leve l  you 

need an ins t i tu t iona l  veh ic le  to  ga ther  a l l  o f  those 20 

recommendat ions  togethe r  and I  th ink  one o f  the  repor t s  

suggested hav ing  a  –  a  sor t  o f  c ross  cu t t ing  overs igh t  

commi t tee  w i th in  Par l iament  tha t  wou ld  rece ive  a l l  o f  those  

overs igh t  recommendat ions t rack  them and then  

communica te  the  success or  o the rw ise  o f  the  Execut ive  in  
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respond ing  to  Par l iament ’s  w ishes and then to  tab le  an  

annua l  repor t  o r  a  s ix  month ly  repor t  o r  whatever  so  tha t  

Par l iament  as  a  who le  and the  pub l i c  most  impor tan t ly  can  

rece ive  tha t  in fo rmat ion  and ac t  upon i t .  

 And then th i rd ly  on  your  very  po in t  Cha i r  one o f  

the  th ings tha t  has a lways s t ruck  me as in te res t ing  is  that  

wh i le  Par l iament  in  the  ‘90 ’s  in  tha t  F i r s t  Par l iament  as  I  

sa id  yesterday took th is  ex t raord inary  and rea l l y  pos i t i ve  

s tep  o f  se t t ing  up  a  ser ies  o f  Por t fo l io  Commi t tees.   A 

Por t fo l io  Commi t tee  fo r  every  s ing le  government  10 

depar tment ,  to  shadow the  work  o f  tha t  par t i cu la r  m in is t ry.   

What  i t  d id  no t  do  and has not  ever  done is  to  se t  up  an  

equ iva len t  Por t fo l io  Commi t tee  fo r  the  Pres ident  and the  

pres idency.    

 And I  th ink  tha t  one o f  the  th ings tha t  tha t  

par l iament  in  app ly ing  i t s  m ind to  how to  s t rengthen i t s  

overs igh t  capac i ty,  wou ld  be  to  th ink  about  es tab l i sh ing  a  

commi t tee  whose  so le  ob jec t i ve  i s  to  look  a t  the  work  o f  

the  pres idency because a  great  o f  impor tan t  execut ive  

work  takes p lace w i th in  the  pres idency and to  d i rec t l y  ho ld  20 

the  Pres ident  to  account .  

CHAIRPERSON:    O f  course ,  in  dea l ing  w i th  overs igh t  

mat te rs  and be ing  d issa t is f ied  w i th  lack  o f  ac t ion  o r  lack  o f  

p roper  ac t ion  on  the  par t  o f  the  Execut ive  on  a  number  o f  

members ,  Par l iament  wou ld  have  to  be  a l i ve  to  the  fac t  
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tha t  i t  must  s t i l l  be  seen to  respect  the  separa t ion  o f  

powers  bu t  a t  the  same t ime not  be  super f i c i a l  in  the  

execut ion  o f  the i r  ove rs igh t  funct ions.  

 I t  i s  a  s t r i k ing  o f  tha t  ba lance tha t  m ight  be  

d i f f i cu l t  bu t  the  a im must  be  to  s t r i ke  the  r igh t  ba lance.   

And o f  course ,  in  the  process,  they wou ld  have to  accept  

tha t  there  may be a  number  o f  mat te rs  where  a  Min is te r  

wou ld  d i sagree w i th  the i r  so lu t ion  and have a  d i f fe ren t  

so lu t ion .  

 And jus t  because the  Min i s te r ’s  so lu t ion  is  10 

d i f fe ren t  f rom the i rs ,  i t  does not  mean tha t  they have got  to  

t ry  and push the  Min i s te r  to  adopt  the i r  so lu t ion .   Of  

course ,  somet imes somebody can say they are  coming w i th  

a  so lu t ion  bu t  ac tua l l y  you see i t  jus t  go ing  to  make the  

s i tua t ion  worse .   [ laughs]  

 But  where  the  Min is te r  seeks to  do  someth ing  and  

there  i s  d i f fe rence o f  op in ion  be tween Par l iament  and the  

Execut ive  as  to  what  the  Min is te r  seeks to  do  w i l l  be  

e f fec t i ve ,  tha t  m ight  be  a  more  d i f f i cu l t  a rea  to  hand le  fo r  

Par l iament ,  I  wou ld  imag ine ,  genera l l y  speak ing .  20 

 Than a  s i tua t ion  where  a  Min i s te r  i s  no t  do ing  

anyth ing  or  re fuses po in t  b lank to  do  someth ing .   So there  

the  Par l iament  may have a  s t ronger  case,  even to  

p ressur i se  the  Min is te r  o r  even go to  the  Pres ident .  

 And maybe the  i dea go ing  to  the  Pres ident  m ight  
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no t  be  necessary  i f  one has regard  to  the  ru le  o f  the 

Deputy  Pres ident  as  leader  o f  Government  Bus iness .  

 Maybe i f  the  mat te r  i s  communica ted  to  the  Deputy  

Pres ident ,  tha t  is  su f f i c ien t  because he or  she can be  

expected to  share  the  in fo rmat ion  to  the  Pres ident  bu t  a t  

leas t  he  or  she wou ld  be  the  Deputy  Pres ident .  

 But  Par l iament  wou ld  have to  choose in  what  

c i rcumstances they wou ld  say:   Look,  we d isagree  w i th  the 

Execut ive  and le t  us  leave i t  a t  tha t .   A l low the  Execut ive  

what  be l ieves i t  w i l l  work .   We d isagree but  le t  us  leave i t  10 

a t  tha t .   We wi l l  no t  p ressur ise .   We wi l l  no t  do  anyth ing .   

That  i s  one ca tegory.  

 Then there  wou ld  be  ca tegor ies  where  they say:   

No,  we shou ld  pu t  some pressure .   And then  i t  i s  a  

quest ion  o f  how much pressure .   And then there  w i l l  be 

o ther  ca tegor ies  where  they say:   No,  on  these types o f  

i ssues,  we w i l l  pu t  max imum pressure  inc lud ing  esca la t ing  

i t  to  the  Pres iden t .   And whatever.  

 So i t  seems to  me tha t  Par l iament  wou ld  need to  

so  to  speak p ick-me-up-bat t les .  And see wh ich  mat te rs  20 

deserve  to  be  dea l t  w i th  in  what  way.   What  i s  your  v iew on 

tha t?  

PROF CALLAND:    Wel l ,  I  b road ly  and la rge ly  agree s i r  

w i th  your  ana lyses Cha i r.   And in  the  end,  a l though there  is  

a  good dea l  o f  technocracy and law in  th is .   These are  
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po l i t i ca l  mat te rs  and in  the  end,  po l i t i cs  be ing  the  ar t  o f  

the  poss ib le .    

 You a re  r i gh t ,  Par l iament  wou ld  need to  p ick  i t s  

ba t t les .   And tha t  then becomes o f  a  quest ion  o f  judgment ,  

po l i t i ca l  judgment  o f  the  cha i r  o f  the  commi t tee  in  

par t i cu la r.  

 And we have touched on i t  yes terday but  d id  no t  

rea l l y  ge t  in to  i t  bu t  the  ro le  o f  the  cha i r  o f  the  commi t tee ,  

and I  th ink  you have seen th i s  f rom some o f  the  ev idence 

you have rece ived,  pos i t i ve  and negat ive ,  i f  I  can  say so ,  10 

in  the  las t  week.    

 I t  shows how p ivo ta l  the  cha i r  i s  to  whether  o r  no t  

the  commi t tee  funct ions we l l  and whether  o r  no t  the  

commi t tee  is  ab le  to  make the  sor t ,  though subt le ,  bu t  ve ry  

s ign i f i can t  cho ices in  po l i t i ca l  judgment .   You jus t  dec ide  

Cha i r.  

 And in  the  end,  once aga in ,  I  th ink  tha t  there  w i l l  

be  occas ions where  the  Min i s te r  i s  r igh t  and where  the  

Min is te r  i s  –  and  h is  o r  her  s ta f f  in  the  depar tmen t  have  

more  in fo rmat ion  ava i lab le  to  have more  resources.  20 

 So they a re  ab le  to  say to  Par l iament :   Wel l ,  thank  

you fo r  tha t  suggest ion  o r  thank  you fo r  those quest ions 

bu t  we d i sagree fo r  these reasons.    

 And o f  cou rse ,  when overs igh t  works  we l l  i t  i s  a  

rea l  conversa t ion .   I t  i s  no t  super f i c ia l .   I t  i s  a  pro found  
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conversa t ion  be tween branches o f  government .   Wel l ,  the  

then Ch ie f  Jus t ice ,  Sand i le  Ngcobo descr ibes  as  a  

d ia log i c ,  a  d ia logue between b ranches o f  the  by law.  

 But  sad ly,  tha t  k ind  o f  const ruc t i ve  by law has been  

consp icuous by  i t s  absence in  much o f  the  las t  decade,  I  

wou ld  say,  o f  Par l iament ’s  l i fe .   Growing th rough the  

2000 ’s  bu t  increas ing  marked ly  s ince  2009.   

 So the  scope fo r  Par l iament  to  rea l l y  have tha t  

mean ing fu l  conversa t ion  w i th  the  Execut ive  has been very  

ra re .   And i t  does a l so  takes us  back to  the  resources 10 

ava i lab le  to  Par l i ament  and i t s  own wi l l i ngness to  ge t  ou t  

and about  as  we  d iscussed yeste rday,  to  ac tua l l y  see fo r  

i t se l f  what  i s  happen ing  on the  ground.  

 Because i f  a l l  the  Par l iamentary  Commi t tee  does is  

s i t  in  Cape Town and wa i t  fo r  the  Execut ive  to  come to  i t ,  

and i f  i t  does no t  have research  resources in  the  search  

resources serv ing  the  commi t tee ,  the  chances are  tha t  the  

commi t tee  wou ld  no t  be  in  a  pos i t ion  to  second guess what  

the  Execut ive  says to  i t .  

 And i f  the  Execut ive  says:   Wel l ,  tha t  i s  a  bad  20 

idea.   We know bet te r  than you fo r  these reasons.   Un less  

the  commi t tee  has the  w i th  a l l  and the  knowledge and a  

po l i t i ca l  w i l l  to  s tand up to  tha t ,  then the  Execut ive  w i l l  

genera l l y  ro le  ove r,  the  leg is la tu re .   And tha t  overs igh t  

funct ion  w i l l  be ,  in  a  sense,  w i l l  be  crushed.    
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CHAIRPERSON:    Thank you.   Mr  Freund.  

ADV FREUND SC:    Thank you Cha i r.   Mr  Ca l land,  you w i l l  

reca l l  tha t  a l though we are  a l l  in te res ted  in  these issues in  

abst rac t  bu t  examin ing  them in  the  present  par t i cu la r  

contex t  o f  the  Commiss ion  o f  Inqu i ry  in to  a l leged S ta te 

Capture  and a l leged cor rup t ion  a t  a  h igh  leve l .  

 And I  p resume tha t  when you sa id  a  moment  ago  

tha t  there  are  i ssues on wh ich  Par l iament  shou ld ,  as  i t  

were ,  be  d i f fe ren t ia l  and there  are  i ssues on wh ich  i t  

shou ld  no t .  10 

 But  i f  there  apparent ly  c red ib le  o r  p laus ib le  

a l legat ions o f  cor rup t ion  in  S ta te  Capture  tha t  wou ld  fa l l  in  

the  end a t  wh ich  there  wou ld  be  a  h igher  const i tu t iona l  

du ty  on  the  oversee ing  body to  p roper l y  invest iga te .  

 Would  you agree w i th  tha t?  

PROF CALLAND:    Yes,  I  wou ld .  

CHAIRPERSON:    Now there  is  a  g reat  dea l  in  you r  repor t  

bu t  I  am very  consc ience o f  the  t ime const ra in ts .   And one  

o f  the  fea tures  o f  your  repor t  i s  an  ana lys i s  o f  the 

chang ing  po l i t i ca l  cu l tu re  in  cer ta in  per iods.   20 

 So i f  you  cou ld  very  br i e f l y  dea l  w i th  tha t  bu t  the  

ob jec t  be ing  to  come to  t ry  –  u l t imate ly  to  answer  the  

quest ion .   I f  i t  shou ld  be  the  case tha t  Par l iament  fa i led  in  

th is  ins tance to  do  what  shou ld  have been done in  respect  

o f  a l legat ions o f  S ta te  Captu re  and co r rup t ion .  
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 What  in  the  po l i t i ca l  h is to ry  and the  po l i t i ca l  

dynamics  is  o f  re levance in  exp la in ing  and unders tand ing  

tha t?  

PROF CALLAND:    So  a  number  o f  fac tors  a re  re levant .   I  

th ink  the  two tha t  I  wou ld  p i ck  on  today in  my answer  to  

your  quest ion  Mr  Freund wou ld  be  f i rs t l y.   The po l i t i ca l  

leadersh ip  and po l i t i ca l  c l imate  and cu l tu re  w i th in  the  

ru l ing  par ty.  

 And th is  i s  no t  necessar i l y  a  po in t  tha t  i s  spec i f i c  

to  your  spec ia l l y  made in  respect  o f  the  ANC but  inev i tab le  10 

i t  i s  d i rec ted  a t  the  ANC because they have had the  

major i t y  in  eve ry  s ing le  Par l iament  s ince  1994.  

 But  many o f  the  th ings tha t  one  cou ld  say about  

the  po l i t i ca l  conundrum or  d i lemma tha t  faces a  ru l ing  

par t y  in  a  par l iamentary  sys tem where  there  is  th is  over lap  

be tween the  pe rsonne l  in  Par l iament  and personne l  in  the  

Execut ive  arm o f  Government  and Cab ine t .    

 You cou ld  say about  p robab ly  most  i f  no t  a l l  

ma jor i t y  pa r t ies  around the  wor ld .   So i t  i s  no t  un ique to  

the  ANC.   I  th ink  Mr  Se l fe  ment ioned i t  in  one o f  h is  20 

answers  bu t  severa l  cons ide ra t ions wou ld  probab ly  app ly  i f  

the  DA was in  o f f i ce  or  another  oppos i t ion  par ty  was in  

government .  

 But  hav ing  sa id  tha t .   The pa r t i cu la r  po l i t i ca l  

c l imate  and ba lance o f  fo rces to  use the  language  tha t  i s  
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o f ten  use w i th in  the  ANC has mat te red a  great  dea l  to  the  

way tha t  Par l iament  has been exerc ise  i t s  overs igh t .  

 The second  fac to r  wh ich  we touched on ear l ie r  th is  

morn ing  was the  qua l i t y  ca l ib re  and po l i t i ca l  he f t  and c loud 

o f  the  ind iv idua l  members  o f  Par l iament  and par t i cu la r ly  

the  commi t tee  cha i rs .  

 Now take those  two fac tors  together  and keep  

them in  m ind.   What  one saw dur ing  the  f i rs t  Par l iament  

was a  h igh  leve l  o f  ta len t ,  po l i t i ca l  he f t  and c loud w i th in  

the  ANC ranks in  Par l iament .  10 

 So you wou ld  have backbenches who are  now we l l -

known po l i t i ca l  f igures .   Some o f  them in  Cab ine t  who were  

cha i rs  o f  commi t tees and who s t rong ly  de f ined tha t  ro le  fo r  

the i r  commi t tees  dur ing  the  ea r ly  pa r t ,  dur ing  the  90 ’s  

dur ing  tha t  f i rs t  t ime.  

 Dur ing  the  next  two par l iaments .   How can one put  

i t?   And one must  be  care fu l  w i t h  i t  because the  Mbek i  

admin is t ra t ion  was o f  a  rea l l y  d i f fe ren t  cha racter  to  what  

came la te r,  the  Zuma admin i s t ra t ion .   

 But  I  do  no t  th ink  tha t  P res iden t  Mbek i ,  w i th  a l l  20 

due respect ,  tha t  some o f  h is  po l i t i ca l  opera to rs  were  huge 

enthus ias ts  fo r  par l iamentary  overs igh t .   I  do  no t  th ink they 

we lcomed i t  w i th  open arms.   I  th ink  they found  tha t  a  

nu isance ra the r  than someth ing  to  be  cher ished.  

 And I  th ink  i t  was par t l y  because a l though the  
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ear l y  2000 ’s  were  a  t ime o f  re la t i ve  economic  prosper i t y  

p ros  and s tab i l i t y.   On the  o ther  hand,  the  admin i s t ra t ion  

was rea l l y  hav ing  to  wrest le  w i th  these deep,  deep and 

d i f f i cu l t  cha l lenges o f  government .  

 And as  I  sa id  yeste rday,  government  i s  d i f f i cu l t  

and you are  bound to  make mis takes.   There  a re  bound to  

be  a  m i re  o f  fa i l ings  and fa i lu res .   And Par l iament ’s  job  i f  i t  

i s  do ing  i t  p roper ly,  w i l l  be  to  inev i tab le  expose those 

fa i lu res ,  to  ask  quest ions tha t  revea l  them and wh ich  then 

d i rec t  a t ten t ion  as  to  how the  Execut ive  shou ld  do  bet te r.  10 

 So I  th ink  tha t  dur ing  the  2000 ’s  tha t  was the  

preva i l ing  ru le  and i t  became I  th ink  even more  apparent  

dur ing  the  w indow a t  the  end o f  Mbek i ’s  t ime in  government  

when he was removed by  the  change in  po l i t i ca l  fo rces  

w i th in  the  ANC.   He was compel led  to  res ign  in  September  

o f  2008.    

 And there  was  th is  l i t t le  w indow between  

September  2008  and about  a  year  la te r,  

September /October  o f  2009 when  – I  th ink  there  was a  

looseness to  the  po l i t i ca l  a r rangements .  20 

 And I  se t  the  de ta i l  ou t  o f  th is  in  my repor t .   I  w i l l  

no t  dwe l l  on  i t  now.   I t  i s  no t  necessary,  I  do  no t  th ink .   But  

what  happened dur ing  tha t  pe r iod  was tha t  Par l iament  was  

ab le  to  s t re t ch  i t s  legs  a  l i t t le  b i t  and i t  was ab le  to  ge t  

invo l ved w i th  the  most  impor tan t  i ssues o f  the  day in  a  way  
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tha t  perhaps been somewhat  l im i ted  in  the  prev ious years .  

 And to ,  I  th ink ,  to  a  la rge  ex ten t  i t  i s  because the  

new power  broke rs  and power fu l  ac tors  in  the  ANC were ,  in  

a  sense,  had taken the i r  eyes o f f  Par l iament .   They had 

o ther  concerns.    

 For  example ,  du r ing  tha t  t ime,  tha t  I  have jus t  

re fe r red  to ,  Thu l i  Madonse la  was appo in ted  by  an  ad-hoc 

commi t tee  o f  Par l iament  to  become the  new Pub l ic  

Pro tec tor,  someth ing  tha t ,  no  doubt ,  Mr  Zuma and h i s  c lose  

a l l ies  were  la te r  –  were  la te r  to  regre t  ve ry  deep ly  I  wou ld  10 

th ink .  

 So Par l iament  s t re tched i t s  legs  dur ing  tha t  per iod  

bu t  the  t ru th  o f  the  mat te r  i s ,  the  new Par l iament  the  3 r d  

Par l iament  in  2009 to  2014 rea l l y  marked to  see change.   

From there  on ,  I  th ink ,  Par l iament  became weaker  and  

weaker  un t i l  tha t  moment  in  2017  when,  once aga in ,  the 

wh ims o f  change  b lew th rough the  cor r ido rs  o f  the  ANC,  

the  ba lance o f  fo rces sh i f ted  remarkab le .    

 And as  Ms Rantho descr ibed ve ry  we l l ,  I  th ink ,  

read ing ,  cer ta in ly,  be tween the  l ines  o f  her  ev idence.   20 

Sudden ly  i t  became permiss ib le  to  take  the  s teps as  a  

commi t tee  to  beg in  to  ask  the  rea l  quest ions and to  p lay  

the  ro le  o f  overs igh t  in  a  much more  mean ing fu l  way.  

 And o f  course ,  one shou ld  no t  lose  s igh t  o f  the  fac t  

tha t  the  sequences o f  events  i s  impor tan t  there  because  
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Mr  Gordhan and o ther  f ie rce  cr i t i cs  o f  P res ident  Zuma had 

been d ismissed by  some o f  h is  f rom h is  cab ine t  la te  a t  

n igh t  on  the  30 t h  o f  March 2017.  

 And i t  i s  no  co inc idence tha t  two months  la te r  one  

sees the  s ta r t  o f  th is  p rocess o f  tha t  commi t tee ,  a t  leas t ,  

the  Por t fo l io  Commi t tee  o f  Pub l ic  Enterp r ises ,  tak ing  ou t  

i t s  ca jo les ,  tak ing  up  i t s  respons ib i l i t i es  o f  the  Cons t i tu t ion 

and tak ing  a  s tand then hav ing  the  Eskom Inqu i ry  tha t  you 

have heard  about .  

 And o f  course ,  the  second fac t  tha t  year  tha t  was  10 

ex t remely  re levant  and I  heard  Deputy  Ch ie f  Jus t ice  pu t  

th is  in  a  po in t  to  Ms Rantho a l though she cou ld  no t  

par t i cu la r l y  w i l l i ng  to  accept  i t .  

 Bu t  in  my v iew,  the  fac t  o f  the  mat te r  was tha t  the  

fac t  o f  a  Nat iona l  Execut i ve ,  the  Nat iona l  E lec t i ve  

Conference o f  the  ANC at  the  end o f  2017 be  on the  

hor i zon and know ing tha t  there  had been a  rea l  sh i f t  in  the 

ba lance o f  power  in  the  ANC,  knowing tha t  peop le  were  

pos i t ion ing  themse lves s t rong ly  to  back a  re formed  

cand ida te  in  the  fo rm o f  Cyr i l  Ramaphosa,  knowing tha t  20 

there  was a  reasonab le  good chance tha t  there  w i l l  be  a  

sh i f t  in  power  a t  the  top  o f  the  ANC.  

 Then,  aga in ,  the  ca jo les  tha t  were  cont ro l l ing  

Par l iament  and the  ANC caucus were  loosened remarkab le  

and peop le  l i ke  Ms Rantho were  ab le  to  be ing  to  do  the i r  
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job .   Too l i t t le  too  la te ,  I  wou ld  say  s t rong ly.    

 Par l iament  fa i led  in  i t s  du ty  in  the  preced ing  years .   

I t  was s leep ing  o r  i t  was de l ibera te ly  as leep or  i t  had been  

put  to  s leep on  watch  bu t  i t  fa i led  in  i t s  overs igh t  and  

respons ib i l i t i es .   I  have no doubt  o f  tha t .    

ADV FREUND SC:    Wel l ,  tha t  i s  the  ve ry  po in t  tha t  I  

wanted to  take  you to .   I  apprec ia te  the  what  you have 

sketched but  o f  course  a  great  dea l  o f  the  work  o f  th is  

Commiss ion  concerns a l leged o f fences i n  the  per iod  tha t  

you have descr ibed dur ing  wh ich  the  ca jo les  cont ro l l ing ,  as  10 

i t  were ,  exe rc ised the  res t ra in ing  in f luence on 

Par l iamentary  overs igh t .  

 Le t  me jus t  e labora te  a  l i t t le  b i t  more  in  de ta i l s .   

What  i s  exp la ins  as  you unders tand i t ,  as  i t  were ,  a t  the 

end o f  what  you  re fer red  to  in  your  p ieces,  the  Prague  

Spr ing  and up to  the  t ime tha t  you have jus t  descr ibed 

where  in  the  m idd le  o f  2017 some l igh t  seems to  sh ine  in  

aga in  on  par l iamentary  overs igh t .  

PROF CALLAND:    What  exp la ined the  pos i t i ve ,  the  

. . . [ in te rvenes]   20 

ADV FREUND SC:    What  exp la ins  the  negat ives  tha t  

p receded tha t?    

PROF CALLAND:    Wel l  . . . [ in te rvenes]   

ADV FREUND SC:    That  you say was the  fa i lu re .  

PROF CALLAND:    Wel l ,  i t  was a  fa i lu re  o f  po l i t i ca l  
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leadersh ip .   So i t  was a  fa i lu re  by  the  po l i t i ca l  leadersh ip  

o f  the  ANC to  take  Par l iament  se r ious ly  and i t  was –  and 

one o f  the  many  examples tha t  one can br ing  to  bear,  i t  

wou ld  have been –  and dea l  w i th  th is  o f  many cases in  my 

repor t .   The Nkand la  mat te r.    

 So  the  Pub l ic  Pro tec tor ’s  repor t  comes before  

Par l iament .   Ins tead o f  tak ing  i t  ser ious l y  and do what  the  

Const i tu t iona l  Cour t  la te r  sa id  i t  shou ld  have done wh ich  

was to  suppor t  as  i t  i s  const i tu t iona l l y  requ i red  to  suppor t  

the  Pub l ic  Pro tec tor,  a t t rac t ing  the  body,  in  ensur ing  tha t  10 

the  Execut ive  heeded the  remedia l  ac t ion  bu t  the  Pub l ic  

Pro tec tor  repor t  s teps shou ld  have been taken ins tead o f  

wh ich  the  major i t y  par ty  pu t  down and shut  i t  and po in t  

b lank re fused to  do  so .   

 I t  took  a  h igh l y  adversar ia l  pos i t ion  in  respect  o f  

the  Nkand la  repor t  f rom the  Pub l ic  Pro tec to r.   An ad-hoc 

commi t tee  was se t  up  and in  a  remarkab le  d isp lay  o f  un i t y,  

the  l i ke  o f  wh ich  I  do  no t  th ink  I  have ever  seen o f  

watch ing  Par l iament ,  the  oppos i t ion  par t ies  on  bank ,  a l l  o f  

them together  wa lked out  f rom tha t  p rocess because they 20 

recogn ised i t  to  be  what  i t  was,  a  major  and  grave 

usurpat ion  or  fa i lu re  on  pa r t  o f  the  major i t y  par ty  to  

respect  the i r  const i tu t iona l  du ty.  

 I t  was a  very  cyn ica l  ac t  and i t  does not  mat te r  

who in  par t i cu la r  the  ac tors  were .   I  am not  go ing  to  name 
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them.   But  they were ,  fo r  whatever  reason,  you wou ld  have 

to  ask  them,  they fe l t  beho lden to  the  leadersh ip  o f  the 

ANC at  tha t  t ime,  Mr  Zuma.    

 They fe l t  requ i red  to  remain  loya l  to  h im and they  

were  do ing  h is  b idd ing  in  te rms o f  p revent ing  Par l iament  

f rom do ing  i t s  job .  

ADV FREUND SC:    R igh t .   Now I  want  to  s ta r t  d rawing to  

a  conc lus ion  and  you dea l  w i th  th is  f rom page 30 o f  your  

repor t  in  the  bund le  and I  see tha t  you h igh l igh t  in  the  

m idd le  o f  page 30 in  bo ld  pr in t ,  probab ly  in  bo ld  pr in t  the  10 

ent i re  repor t ,  what  you see to  be  the  pr imary  cha l l enge.   I f  

you  can then jus t  dea l  w i th  tha t ,  p lease.  

PROF CALLAND:    So  the  word  tha t  I  use  in  my repor t  

wh ich  is  the  conc lus ions and recommendat ions is  the  word  

insu la te .    

 So th roughout  my t ime watch ing  Par l iament  and  

watch ing  po l i t i cs  in  genera l  what  s t r i kes  me is  the 

inev i tab le  is  tha t  members  o f  Par l iament  who s tand up to  

the  leadersh ip  o f  the i r  own par ty  w i l l  a lways face  

pushback.   That  is  the  na tu re  o f  po l i t i cs .  20 

 So the  quest ion  is  how can one as  an  ins t i tu t ion  

f ind  ways to  insu la te  tha t  ind iv idua l  f rom those p ressure  

po in ts  so  tha t  they can cont inue to  p ress  on  do what  i s  

requ i red  o f  them and to  honour  the i r  respons ib i l i t i es  under  

the  Const i tu t ion .  
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 And the re  is  a  range o f  answers  to  tha t .   We have  

t raversed qu i te  a  few o f  them a l ready in  my ev idence but  

they range  f rom tak ing  prac t ica l  so lu t ions  w i th in  the  ru les  

o f  Par l iament ,  the  sys tem o f  Par l iament .   I t  becomes an  

issue o f  t ra in ing ,  wh ich  by  the  way,  I  th ink  shou ld  inc lude 

e th ics  t ra in ing .    

 Before  I  fo rge t  I  have to  ment ion  tha t  I  spoke to  a  

very  sen ior  ANC member,  a  fo rmer  member  o f  Par l iament ,  

las t  week who pe rsuaded me tha t  e th ics  t ra in ing  in  genera l  

bu t  perhaps t ra in ing  re la ted  to  ove rs igh t  funct ions in  10 

par t i cu la r  shou ld  be  leg i s la ted .  

 And i f  I  can  come back Mr  Freund br ie f l y  to  what  

we have d i scussed yesterday in  re la t ion  to  the  Corder  

Repor t  and Pro fessor  Corder ’s  recommendat ions tha t  there  

tha t  leg is la t ion  shou ld  prescr ibe  the  overs igh t  func t ion  and 

how i t  shou ld  be  car r ied  ou t .  

 As  I  sa id  yesterday,  the  t ime is  p robab ly  no t  r igh t  

fo r  tha t  leg is la t ion  back in  the  ear ly  2000 ’s .   I  th ink  i t  was  

a  good argument  by  wh ich  I  accepted i t  a t  the  t ime tha t  the  

be t te r  cou rse  is  to  t ry  and c rea te  the  convent ion  o f  20 

prac t ice  o f  accountab i l i t y  as  a  fo rm o f  insu la t ion .  

 Because i f  the  convent ion  is  the  backbench MP’s  

can and shou ld  ask  d i f f i cu l t  quest ions fo r  MP’s  and not  

su f fe r  ca reer  l im i t ing  consequences as  a  resu l t .   And tha t  

convent ion  is  one  fo rm o f  insu la t ion .  
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 Bu t  i f  tha t  convent ion  in  p rac t ise  i s  no t  p resent  

and i t  has  no t  been present  and has not  been created,  then  

maybe we do need to  re turn  to  the  Corder  idea o f  

leg is la t ion  tha t  wou ld  requ i re  as  a  mat te r  o f  law MP ’s  to  do  

cer ta in  th ings in  per fo rming tha t  overs igh t  funct ion .  

 And then o f  course ,  the  –  as  I  sa id  the  cu l tu re  and  

c l imate  w i th in  t he  ins t i tu t ion ,  w i th in  the  ru l ing  par t y  

mat te rs  t remendous ly.    

 So a l l  o f  the  money in  the  wor ld ,  a l l  o f  the  

investments  and t ime,  energy and resources to  f i x  ru les ,  to  10 

crea te  sys tems.   A l l  o f  tha t  wou ld  count ,  I  suspect  very  

l i t t le  un less  the  leadersh ip  i s  one tha t  says i t  i s  

permiss ib le  to  ask  d i f f i cu l t  quest ions.  

 I t  i s  permiss ib le  to  take  a  s tand.   In  fac t ,  we  

we lcome tha t  and you w i l l  no t  on ly  no t  su f fe r  negat ive  

consequences but  you w i l l  ce lebra ted  as  a  MP o f  

exce l lence,  o f  qua l i t y,  somebody is  deserv ing  o f  the  na t ion  

and i s  do ing  the  r igh t  th ing  fo r  the  count ry  and fo r  the  

po l i t i ca l  p rocess.  

 Of  course ,  there  is  a  touch on na ive ty,  I  suspect ,  20 

in  tha t  p ropos i t ion  and in  wh ich  case I  p lead gu i l t y  bu t  in  

the  end i t  requ i res  leadersh ip  to  g ive  tha t  po l i t i ca l  space to  

peop le  to  take  tha t  sor t  o f  s tand.  

ADV FREUND SC:    And you touch very  br i e f l y  yes te rday  

and you touch aga in  br ie f l y  a t  th is  po in t  o f  you r  repor t  on  
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the  re form o f  the  e lec to ra te  sys tem.   Jus t  in  sho r t ,  as  I  

unders tand i t ,  you  be l ieve  tha t  the  t ime has come to  re look  

a t  the  recommendat ions o f  the  by  the  Commiss ion ,  no t  as  a  

-  bu t  as  a  par t  o f  a  re fo rmed package.  

PROF CALLAND:    Yes,  I  do .   Some peop le  regard  

e lec to ra te  fo rm as a  –  I  th ink  see  i t  as  a  s i l ver  bu l le t  tha t  

w i l l  so lve  many o f  our  po l i t i ca l  p rob lems.   I  do  no t  see i t  in  

tha t  way.    

 I  am see ing  the  oppos i te  po l i t i ca l  sys tem or  

e lec to ra te  sys tem,  I  shou ld  say,  in  the  Un i ted  K ingdom 10 

when I  was a  young pro fess iona l ,  a  young po l i t i ca l  ac t i v i s t .  

 I  saw i t  there .   I t  has  cer ta in  advantages.   I t  a lso ,  

by  the  way,  comes w i th  cer ta in  d isadvantages such as  the  

un fa i rness,  you know,  in  a  pu re l y  f i rs t  c lass  p ro -sys tem 

where  is  no  propor t iona l  representa t ion .  

 But  the  th ink  the  repor t  i s  no tab le  because i t  

seems –  i t  seeks  to  s t r i ke  a  ba lance between the  p r inc ip le  

o f  p ropor t iona l i t y  and propor t iona te  representa t ion  in  the 

Const i tu t ion  and  the  ups ide  tha t  comes f rom d i rec t  

const i tuency representa t ion .  20 

 And as  I  desc r ibed yesterday  f rom my own 

exper ience w i th  the  Br i t i sh  const i tuency sys tem.   What  a 

const i tuency sys tem can do i s  he lp  prov ide  the  ind iv idua l  

member  o f  Par l iament  w i th  some degree w i th  insu la t ion  

because he or  she can say to  the  ch ie f  wh ip ,  can say to  
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the  pa r ty  leadersh ip :   Yes,  o f  course  I  agree w i th  you.   Yes,  

o f  cou rse  I  want  to  remain  loya l  bu t  back  in  my 

const i tuency peop le  are  unhappy about  th is .  

 They are  unhappy about  the  s ta te  o f  schoo ls ,  

pub l i c  serv ice  de l i very  or  wha tever.   And they are  

requ i r ing ,  they are  demand ing tha t  I  take  a  s tand in  

Par l iament  and i f  I  do  no t  do  tha t ,  they  w i l l  p robab ly  

choose somebody e lse  to  represent  them next  t ime and  

indeed we even may lose  the  seat .  

 Now tha t  po l i t i ca l  p rocess an  ind iv idua l  MP wi th  10 

some degree o f  po l i t i ca l  insu la t ion  and I  th ink  i t  i s  why i t  i s  

h igh  t ime tha t  the  Van Zy l  S labber t  Repor t  i s  b rough t  ou t  o f  

the  dusty  d rawer  where  i t  s i ts .   I t  i s  g iven  proper  

cons idera t ion .  

 Of  cou rse ,  the  New Nat ion  dec is ion  o f  the  

Const i tu t iona l  Cour t  requ i re  Par l iament  to  cons ider  how 

best  to  change the  law to  permi t  independent  cand ida tes  to  

s tand,  i s  perhaps  the  hook and the  idea l  t im ing  in  a  sense 

fo r  tha t  rev iew o f  the  e lec tora te  sys tem as a  who le .  

 And tha t  in  tu rn  wou ld  a l low Par l iament  to  revoke  20 

Sect ion  37 (3) (c ) ,  the  one we had d iscussed.   Th is ,  I  th ink  

rea l l y,  p rob lemat i c  p rov is ion  wh ich  rea l l y  –  no t  so  much 

ch i l l s ,  bu t  sends  a  vast  i c ic le  th rough the  ins t i tu t ion  o f  

Par l iament  in  terms o f  l im i t ing  the  scope,  the  po l i t i ca l  

space tha t  ind iv idua l  MP’s  may  have to  take  a  s tand 
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aga ins t  the i r  own par ty  and the i r  own sen iors  and the  

Execut ive .  

ADV FREUND SC:    Now I  unders tood you to  be  s t ress ing  

the  impor tance o f  po l i t i ca l  cu l tu re  par t i cu la r l y  w i th in  a  

major i t y  par ty.   The impor tance  o f  leadersh ip  and the  

s tance i t  adopts  v isa  v ie  the  quest i on  o f  overs igh t .  

 But  you do an add i t ion  under  the  sect ion  tha t  you  

ca l l  the  ru les  o f  engagement  and broad ly  speak ing ,  wou ld  

i t  be  cor rec t  to  say tha t  you are  encourag ing  the  re look ing  

o f  the  Van Zy l  S labber t  Repor t ,  the  OVAC Repor t ] ,  the 10 

ru les  rev is ion .  

 You fee l  tha t  there  is  a  room for  Par l iament  i t se l f  

perhaps to  recons ider  the  adequacy o f  i t s  ins t i tu t iona l  

a r rangements  as  regards to  overs igh t?  

PROF CALLAND:    Yes,  and I  cho ice  th is  Mr  Freund in  my  

–  no t  to  go  th rough the  OVAC repor t  and independent  

channe l (? )  repor t s  and cher ry  p ick  what  I  thought  was the  

best  recommenda t ions.    

 I  th ink  tha t  requ i res  a  much more  cons ide red 

rev iew by Par l iament  i t se l f .   Par l iament ,  i f  i t  i s  ser ious 20 

about  remedy the i r  fa i lu res  and is  ser ious about  ensur ing  

there  is  no  repeat  o f  i t s  fa i lu re  w i th  regard  to  S ta te 

Capture ,  i t  has  to  look  a t  th is ,  i t  has  to  take  a l l  o f  those  

repor ts  ser ious ly  and i t  then has  to  come up w i th  a  new 

package,  a  new sys tem wi th in  the  ins t i tu t ion  to  s t rengthen  
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i t s  hand and to  enab le  to  p lay  i t s  ro le  more  e f fec t i ve ly.  

ADV FREUND SC:    P ro fessor  Ca l land,  there  is  a  g reat  

dea l  more  mater ia l  in  you r  repor t  bu t  I  am watch ing  the  

c lock .   I  have now taken the  hour  tha t  was a l loca ted .   And 

perhaps le t  me jus t  ask  you one genera l  quest ion  and tha t  

i s  th is .  

 What  wou ld  you say is  your  co re  message and your  

core  argument?  

PROF CALLAND:    So ,  I  guess my core  po in t  i s  tha t  we 

need to  f ind  a  way to  insu la te  par l iamentary  commi t tees  10 

and the  members  o f  par l iamentary  commi t tees par t i cu la r ly  

in  the  major i t y  par t y  to  g ive  them po l i t i ca l  space,  the  

ins t i tu t iona l  space to  do  what  the  Const i tu t ion  requ i res  o f  

them.  

 That  requ i res ,  no  doubt ,  some t inker ing  w i th  the  

sys tem o f  Par l iament ,  w i th  the  ru les ,  w i th  capac i ty,  w i th  

resources,  w i th  t ra in ing .   A l l  o f  those th ings.  

 But  th is  i s  no t  a  technocra t ic  f i x .   Th is  requ i res  a  

who lesa le  rev iew o f  the  who le  sys tem inc lud ing  the  

e lec to ra te  sys tem.   Th is  i s  no t ,  in  c ryp t ic  te rms,  about  20 

rep lac ing  the  o f f  sp inner  w i th  a  leg  sp in .    

 Th is  i s  about  look ing  a t  who the  capta in  i s ,  who  

the  coach is ,  the  cu l tu re  w i th in  the  team,  the  se lec t ion  

process,  youth  deve lopment ,  t ra in ing ,  p repara t ion .   The  

who le  package.  
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ADV FREUND SC:    Yes,  perhaps i f  we change some o f  our  

sp inners  we wou ld  no t  have been where  we are  i n  

Pak is tan .   Mr  Cha i rman,  tha t  i s  as  fa r  as  I  want  to  take  i t .   

I  do  no t  know whether  f rom the  Cha i r  whethe r  there  are  

fu r ther  i ssues tha t  you wou ld  l i ke  to  ra ise  w i th  Pro fessor  

Ca l land.  

CHAIRPERSON:    Yes,  Pro fessor  Ca l land rea l l y  what  one 

is  t ry ing  to  do  he re  is  to  th ink  about  p ro tec t ion  o f  members  

o f  Par l iament  f rom any adverse  consequences fo r  

genu ine ly  per fo rm ing the i r  ove rs igh t  funct ions o r. . .    10 

 Ja ,  tha t  i s  what  one is  do ing .   You use the  te rm 

insu la t ion .   That  i s  f ine  as  we l l .   Bu t  I  suspect  tha t  one  

cou ld  have a  law tha t  says no  par ty  may pre jud ice  or  

d isc ip l ine  o f  Par l iament  o r  per fo rming i t s  –  o r  h i s  o r  her  

overs igh t  funct ions bu t  you may have a  s i tua t ion  wh ich  is  

d i f fe ren t  f rom what  Dr  Makhos i  Khoza to ld  me where  she  

sa id  we l l ,  charges were  brought  aga ins t  me by  the  ru l ing  

par t y  fo r  vo t ing  i n  suppor t  o f  the  mot ion  o f  no  con f idence 

even though the  Speaker  had  assured members  o f  

par l iament  tha t  there  wou ld  be  no adverse  consequences  20 

and even though  the  judgment  o f  the  Const i tu t iona l  Cour t  

seemed to  say i f  there  i s  a  conf l i c t  be tween a  member ’s  

loya l ty  to  h is  o r  her  pa r ty  and h is  o r  her  loya l t y  to  the  

Repub l ic  then the  loya l ty  to  the  pub l i c  shou ld  preva i l  bu t  

charges were  brought  aga ins t  her  tha t ,  as  I  unders tood her  
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ev idence,  unashamedly  were  about  the  fac t  tha t  she had 

vo ted  in  favour  o f  the  mot ion  o f  no  conf idence.   A number  

o f  –  in  many cases i t  m igh t  no t  happen l i ke  tha t ,  in  many  

cases i t  may be tha t  a  member  who is  per fo rming h is  o r  her  

overs igh t  funct ions too  we l l ,  i f  I  can  put  i t  tha t  way,  too  

we l l ,  fo r  the  ru l ing  pa r ty  o r  a  ru l ing  pa r ty  m ight  be  

managed out  o f  par l iament  w i thout  her  ex i t  f rom par l iament  

be ing  sa id  by  the  ru l ing  par ty  to  be  in  any way connected 

w i th  how she or  he  has per fo rmed h is  o r  her  overs igh t  

funct ions bu t  in  the  end peop le  wou ld  ge t  to  know tha t ,  you  10 

know,  i f  you  look a t  what  has happened over  the  past  x  

number  o f  years  peop le  who have  ac ted  in  a  cer ta in  way  

have somehow found themse lves no t  coming back to  

par l iament  o r  someth ing  l i ke  tha t .  

 What  can be done to  e i ther  encourage a  ru l ing  par t y  

o r  a  ru l ing  par t y,  any ru l ing  pa r ty  in  the  fu tu re  e i ther  

encourage them to  a l low the i r  members  o f  par l iament  to  

per fo rm the i r  overs igh t  funct ions  the  way they shou ld  or  

what  can be recommended or  pu t  in  p lace  tha t  wou ld  

d iscourage a  ru l ing  par ty  o r  any ru l ing  par ty  in  the  fu tu re  20 

f rom tak ing  adverse  dec is ions aga ins t  o r  hav ing  a  negat ive  

a t t i tude towards  member  o f  par l iament ,  i t s  member  o f  

par l iament  who seek to  do  rea l l y  no th ing  more  than do the 

job  tha t  they a re  there  to  do  as  par l iament  to  the  best  o f  

the i r  ab i l i t y?   Do  you have any ideas in  te rms o f  what  can 
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be  used as  incent ives  fo r  the  ru l ing  par ty  o r  any ru l ing  

par t y  to  no t  to  ac t  aga ins t  peop le  who do the i r  job  or  jus t  

someth ing  tha t  cou ld  ac t  as  a  d is incent ive?  

PROF CALLAND:    Cha i r,  thank you.   I  p robab ly  pu l led  my  

punches somewhat  ear l ie r  when I  answered Mr  F reund ’s  

quest ion  about  the  sh i f t  in  the  preva i l ing  c l imate  in  t he  f i f th  

par l iament  f rom 2009 onwards.   There  is  no  doubt  tha t  

there  was th roughout  the  body po l i t i c  and the  ru l ing  par ty  a  

c l imate  o f  fear.   I  exper ienced  many occas ions where  

ind iv idua l  members  o f  par l iament  expressed -  ANC 10 

members  o f  par l iament  exp ressed  tha t  to  me,  peop le  I  had  

known fo r  a  long t ime who were  anx ious about  even ta lk ing  

to  me,  who re fused to  d iscuss mat te rs  on  ce l l  phone,  who,  

when one met  them for  tea ,  removed the  ba t te ry  o f  the i r  

ce l l  phone .   I  do  no t  want  to  be  melodramat ic  about  i t  bu t  

the  po in t  i s  tha t  dur ing  tha t  pe r iod  i t  became increas ing l y  

d i f f i cu l t  even fo r  th ick-sk inned,  exper ienced po l i t i ca l l y  

savvy po l i t i c ians w i th in  the  ru l ing  par t y  to  opera te  i n  a  way 

tha t  even begun to  suggest  tha t  they were  tak ing  a  s tand  

or  res i s t ing  the  leadersh ip  and in  any way th rea ten ing  the  20 

new po l i t i ca l  economy tha t  was  bu i ld ing  up  around the  

Pres ident  o f  the  ANC.    

There  were  huge s takes invo l ved and o f  course  th is  

Commiss ion  is  focused on those and I  th ink  in  answer ing  

your  quest ion  what  can be done,  the  f i rs t  th ing  tha t  can be  
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done,  because I  have no doubt  tha t  the  repor t  o f  th is  

Commiss ion  w i l l  be  one o f  the  most  impor tan t  documents  in  

the  l i fe ,  the  f i rs t  hundred years  o f  th is  new democracy  

because i t  w i l l ,  I  have no doubt ,  examine the  ins t i tu t iona l  

fa i lu res  tha t  a l lowed s ta te  capture  to  take  i t s  ho ld  on  the  

body po l i t i c  and to  th rea ten the  const i tu t iona l  democracy 

and cont inues to  do  so .  

So what  th is  Commiss ion  in  i t s  f ina l  repor t  says 

about  th is  top ic  I  th ink  w i l l  be  very  impor tan t ,  w i l l  car ry  

we igh t .   In  i t se l f  i t  w i l l  he lp  remind everybody  o f  the  10 

respons ib i l i t i es  o f  MPs and to  remind to  rem ind the  

po l i t i ca l  leadersh ip  o f  th is  count ry  tha t  no  ind i v idua l  MP 

shou ld  ever  su f fe r  negat ive  consequences o r  repr i ses  as  a  

resu l t  o f  hav ing  asked the  r igh t  quest ions taken a  s tand 

and s tood up aga ins t  wrongdo ing  or  aga ins t  inept  conduct  

by  the  execut ive .  

Second ly,  I  th ink  leg is la t ion  prescr ibes the  way in  

wh ich  overs igh t  i s  pe r fo rmed,  may he lp  to  some exten t ,  i t  

may a t  leas t  p rov ide  a  sa fe ty  b lanket  fo r  an  ind iv idua l  to  

say we l l ,  I  am do ing  what  the  l aw requ i res  o f  me.   Of  20 

course ,  in  a  sense the  const i tu t ion  a l ready does tha t ,  bu t  

leg is la t ion  tha t  se ts  ou t  as  [ ind is t inc t ]  07 .07  sough t  to  do ,  

the  de ta i l  o f  tha t  overs igh t  funct ion  cou ld  p rove to  be  

usefu l .  

U l t imate ly,  though,  Cha i r,  I  am a f ra id  i t  i s  
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dependent  upon the  good leadersh ip  o f  a  po l i t i ca l  par ty  

and a  po l i t i ca l  sys tem to  take  tha t  s tand and to  ac t i ve ly  

demonst ra te  and  showcase tha t  when an ind iv idua l  does  

the  r igh t  th ing ,  speaks out ,  takes the  s tand,  tha t  he  or  she 

w i l l  be  rewarded.   Too o f ten  in  the  past ,  and Ms Rantho is  

o f  course  a  good example ,  hav ing  too  la te  in  the  day 

perhaps but  hav ing  f ina l l y  done her  job  as  Cha i r  as  the  

Pub l ic  Enterpr ises commi t tee  f rom mid-2017 onwards,  her  

reward  was be removed f rom par l iament  whereas o thers ,  

some o f  whom have been very  grave ly  imp l ica ted  by  10 

ev idence in  th is  Commiss ion ,  came back to  par l iament ,  no t  

on ly  came back  to  par l iament  bu t  found themse lves as  

cha i rs  o f  commi t tee  in  the  new par l iament  and tha t  sends  

comple te l y  the  wrong message  out  and I  th ink  i t  i s  

someth ing ,  i f  I  may say so ,  tha t  th is  Commiss ion  shou ld  

no t  and comment  on  and recogn ise  tha t  i t  was ex t remely  

unhe lp fu l .   What  tha t  does is  cement ing  the  ideas in  the  

m inds o f  MPs the  idea tha t  such behav iour  w i l l  no t  be  we l l  

taken by  the  leadersh ip ,  i t  w i l l  i n  fac t  be  caree r- l im i t ing ,  to  

use the  euphemism.  20 

And las t l y,  four th ly,  I  th ink  back  to  the  e lec to ra l  

sys tem there  is  no  doubt  tha t  ind iv idua l l y  e lec ted ,  d i rec t l y  

e lec ted  members  o f  par l iaments  w i l l  have more  s t rength ,  

they w i l l  have the  leg i t imacy and the  d i rec t  power  tha t  

comes f rom d i rec t  e lec t ion  or  g ives  them a  l i t t le  b i t  more 
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po l i t i ca l  musc le  in  f ind  a  new ba lance between the  

execut ive  and the  leg is la tu re .   Thank you.  

CHAIRPERSON :    I s  there  mer i t  in  –  wou ld  there  be  mer i t  

in  cons ider ing  the  poss ib i l i t y  o f  c rea t ing  room for  a  

member  o f  par l i ament  who is  ab le  to  say tha t  the  on ly  

reason why I  have been managed out  o r  d i smissed – 

maybe,  you know,  managed out ,  the  on ly  reason why I  

have been managed out  o f  par l iament  i s  –  o r  no t  been  

brought  back,  i s  e i ther  so le ly  o r  dominant ly  because I  have  

sought  to  ensure  tha t  I  do  my job  as  a  member  o f  10 

par l iament  in  te rms o f  par l iamentary  overs igh t  p roper ly.   I s  

there  any –  wou ld  there  be  any  mer i t  in  th ink ing  about  

whethe r  there  shou ld  be  a  poss ib i l i t y  o f  a  member  o f  

par l iament  who  can show tha t  to  be  –  to  have the  

poss ib i l i t y  o f  be ing  granted some monetary  compensat ion .   

I  mean,  i f  –  and,  o f  course ,  i f  one is  th ink ing  about  tha t ,  

the  next  th ing  is  who must  pay,  you know?  And maybe the  

par t y  tha t  manages h im or  he r  ou t  must  pay so  tha t  over  

t ime i t  can rea l i se  tha t  there  is  cos t  to  manag ing  peop le  

ou t  o f  par l iamen t  jus t  because they are  do ing  the i r  job  20 

proper ly,  you know?   

Because fo r  many MPs,  I  wou ld  imag ine ,  who may 

want ing  to  do  the  r igh t  th ing  bu t  see the  th rea t  o f  los ing  

the i r  job  as  MPs and not  any a l te rna t ive  o r  v iab le  

a l te rna t ive .   The one th ing  tha t  wou ld  be  uppermost  in  the i r  
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m inds is  I  w i l l  no t  be  ab le  to  pu t  b read on the  tab le  fo r  my 

fami ly,  what  about  my ch i ld ren  a t  schoo l  and whatever,  

whatever,  bu t  maybe,  jus t  maybe,  i f  they  know tha t  we l l ,  I  

am not  assured o f  compensat ion  bu t  there  is  a  fo rum and  

there  i s  a  poss ib i l i t y  and I  th ink  I  can improve my case tha t  

in  te rms o f  per fo rmance I  have rea l l y  done noth ing  wrong  

o ther  than tha t  was is  cons idered to  be  wrong by  my par t y  

i s  p roper  pe r fo rmance o f  my dut ies  as  a  member  o f  

par l iament .    I s  there  –  wou ld  there  be  any mer i t  in  

cons ider ing  whether  someth ing  l i ke  tha t  shou ld  be  even  10 

thought?  

PROF CALLAND:    Cha i r,  a l though  I  respect  the  sent iment  

tha t  l ies  beh ind  your  thought ,  I  am a f ra id  I  do  no t  see mer i t  

in  i t ,  I  see  on ly  p rob lem in  te rms  o f  bo th  the  law and the  

po l i t i cs  o f  i t .   Causat ion  wou ld  be  jus t  one o f  many I  th ink  

cha l lenges.   

CHAIRPERSON :    Yes,  yes .   

PROF CALLAND:    In  the  end we represent  a  –  I  am sor ry.  

CHAIRPERSON :    No,  no ,  cont inue .  

PROF CALLAND:    In  the  event  –  fo rg i ve  me DCJ,  I  am 20 

sor ry.  

CHAIRPERSON :    No,  I  am sor ry  p lease go ahead.  

PROF CALLAND:    Wel l ,  I  am s imply  go ing  to  say in  the 

end who is  chosen to  represent  a  po l i t i ca l  par t y  i s  an  

innate l y  inhe rent ly  a  po l i t i ca l  cho ice  fo r  tha t  po l i t i ca l  par ty  
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and in  the  end fo r  s t ronger  sa feguard  in  re la t ion  to  poor  

cho ices in  tha t  regard  is  th rough the  e lec t ion  process 

where  the  e lec to ra te  dec ide  whether  o r  no t  a  w ise  cho ice  

was made and I  th ink  the  ins t i tu t iona l  answer  to  your  

quest ion  maybe in  the  fo rm o f  tha t  t rack ing  and moni to r ing  

sys tem ear l ie r  and the  ab i l i t y  o f  commi t tees to  pub l i sh  

repor ts  tha t  a re  s t rong in  te rms o f  say ing  we took a  s tand,  

we asked the  execut ives  y,  x  and z ,  i t  has  no t  responded in  

the  way tha t  i t  shou ld  have done ,  here  is  ou r  repor t  and  

s igned by  the  members  o f  tha t  commi t tee  and then tha t  10 

repor t  has to  be  the  tes t imony,  as  i t  were ,  the  legacy o f  

tha t  p iece  o f  work  by  tha t  commi t tee  and the  e lec tora te  

and the  med ia  and soc ia l  c iv i l  soc ie ty  observe rs  can then 

see tha t ,  see pa r l iament  has done  i t s  job  and then  in  the  

po l i t i ca l  d iscourse  tha t  shou ld  wash th rough  and be  

we ighed in  the  ba lance.  

CHAIRPERSON :    I  guess par t  o f  your  answer  maybe takes 

one to  the  propos i t ion  tha t  whatever  one does w i th  regard  

to  the  issue o f  par l iamentary  overs igh t  and what  a  ru l ing  

par t y  m ight  do  o r  m ight  no t  do  and so  on ,  somewhere  one  20 

has go t  to  say the  e lec tora te ,  the  vo te rs  must  take  a  v iew 

o f  how every  po l i t i ca l  par ty  i s  do ing ,  what  they are  do ing  

and,  so  to  speak,  pun ish  i t  i f  i t  i s  do ing  someth ing  tha t  the  

e lec to ra te  d isapproves o f  and tha t  i s  one o f  the  th ings tha t  

must  be  taken in to  account ,  namely  we cannot  p rov ide  
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concre te  so lu t ions fo r  a l l  p rob lems tha t  a re ,  you know,  

guaranteed to  work  bu t  a lso  we must  –  because remember  

tha t  th is  i s  po l i t ics ,  th is  i s  a  po l i t i ca l  a rea  and the  vo ters ,  

you know,  have a  ve ry  impor tan t  ro le .   I f  they  d isapprove  

o f  someth ing  tha t  a  po l i t i ca l  par ty  i s  do ing ,  i f  they  –  when  

they want  to  show the i r  d isapprova l  they do  and so  maybe 

in  a  way par t  o f  what  tha t  says is  we must  jus t ,  whatever  

we do,  we must  maybe not  be  too  ambi t ious  and we must  

accept  tha t  there  are  cer ta in  th ings tha t  jus t  cannot  be  

guaranteed.  10 

PROF CALLAND:    Yes,  I  agree,  Cha i r,  there  are  cer ta in  

th ings where  a  law can poss ib l y  have a  pos i t i ve  impact  o r  

no t  ru le ,  I  shou ld  say,  can have a  pos i t i ve  impact  because  

the  cho ices wou ld  have been made,  the  issues tha t  a re  in  

on  the  tab le  are  inherent ly  po l i t i ca l .   Where  i t  comes to  the 

quest ion  o f  the  e lec tora te ,  I  agree  w i th  you tha t  the  issue 

must  be  to  what  ex ten t  i s  the  e lec tora te  ab le  th rough the  

in fo rmat ion  ava i l ab le  to  i t  to  make an i n fo rmed cons idered  

judgment  about  the  pe r fo rmance o f  the  peop le  tha t  i t  has  

e lec ted  and one o f  the  de fec ts  I  wou ld  argue o f  the  cur ren t  20 

sys tem is  because o f  the  l i s t  sys tem and the  cont ro l  o f  the  

l i s t  sys tem by po l i t i ca l  par t ies  and the i r  leadersh ip .    

The e lec tora te  has a lmost  no  say  in  who is  on  tha t  

l i s t  and the re fore  has a  very  d i f f i cu l t  cho ice  to  make  

e lec t ion  t ime choos ing  jus t  be tween par t ies .  



09 FEBRUARY 2021 – DAY 340 
 

Page 51 of 193 
 

 Even i f  hav ing  looked a t  the  l i s t  i t  i s  unhappy w i th  

the  fac t  tha t  ce r ta in  ind iv idua ls  may be on tha t  l i s t .   The 

d i rec t  representa t ion  and aga in  I  caut ion ,  i t  i s  no t  the  

so lu t ion  to  eve ry th ing ,  bu t  i t  a t  leas t  p rov ides the  

e lec to ra te  w i th  the  knowledge o f  who i t  has  chosen,  an  

ind iv idua l  tha t  i t  can  name,  see and d i rec t l y  ho ld  to  

account  and tha t  in  ind iv idua l ,  in  theory  a t  leas t ,  and o f ten  

in  p rac t ice  f rom my exper ience,  the  e lec tora te  w i l l  then 

ho ld  tha t  ind i v idua l  d i rec t l y  to  account  mak ing  sure  tha t  he 

or  she ra ises  the  issues in  par l iament  tha t  tha t  communi ty  10 

and tha t  geograph ica l l y  conta ined const i tuency wan t  h im or  

her  to  ra ise  in  par l iament  and tha t ,  I  th ink ,  wou ld  be  an  

improvement  o r  cou ld  be  a  s ign i f i can t  improvement .  

CHAIRPERSON :    So  I  th ink  one  can say based on your  

ev idence and maybe the  ev idence  o f  o thers  tha t  th is  i s  no t  

a  s i tua t ion  where  one can come up w i th  one p roposa l  to  

say th is  i s  what  needs to  be  changed and tha t  f ixes  the  

who le  prob lem,  i t  i s  a  s i tua t ion  where  p robab ly  a  number  o f  

th ings m ight  need to  be  done,  each one o f  wh ich  is  no t  on  

i t s  own enough but  i t  con t r ibu tes ,  to  a  cer ta in  degree,  to  20 

chang ing  the  s i tua t ion .   I  mean,  you have made the  po in t  

tha t  the  const i tuency sys tem is  no t  a  panacea but  i t  has  a  

ro le  to  p lay  and then I  th ink  –  I  th ink  you may have sa id  

yes bu t  maybe another  w i tness  sa id  th is  to  say we l l ,  

cer ta in ly  Ms Mazzone,  I  th ink ,  tha t  there  may be a  need fo r  
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cer ta in  po r t fo l io  commi t tees to  be  cha i red  by  a  member  o f  

par l iament  who does not  be long to  the  major i t y  par ty.   That  

i s  one.  

 Of  cou rse ,  when  one looks a t  SCOPA which  has  

been cha i red  by  member  o f  pa r l iament  who does not  

be long to  the  ru l ing  pa r ty,  i t s  check record  appears  to  be  

tha t  i t  i s  do ing  very  we l l  o r  i t  has  done ve ry  we l l  over  the  

years .   There  may be d i f fe ren t  v iews o f  success bu t  there  

seems to  be  some consensus tha t ,  you know,  i t  has  done  

reasonab ly  we l l  compared to  some por t fo l io  commi t tees  10 

and when Mr  God i  was g i v ing  ev idence I  asked h im what  he  

a t t r ibu ted  tha t  to ,  you know,  then he to ld  me about  how he,  

as  Cha i rperson,  you know,  made a  dec is ion  to  go  ou t  o f  h is  

way to  t ry  and ge t  the  commi t tee  to  work  as  a  team.    

 So i t  may be tha t  one,  the  fac t  tha t  i t  i s  somebody  

f rom a  d i f fe ren t  po l i t i ca l  par ty  has  someth ing  to  cont r ibu te  

p lus  t he  persona l i t y  and leadersh ip  sk i l l s  o f  a  pa r t i cu la r  

ind iv idua l  –  bu t  you may have ment ioned o ther  poss ib le  

measures as  we l l .   

PROF CALLAND:    Mr  Cha i r,  thank you,  I  th ink  you are 20 

r igh t ,  I  agree w i th  your  in i t ia l  po in t ,  your  ana lys i s ,  and you  

ended up by  speak ing  o f  the  ro le  o f  the  commi t tee  cha i r,  I  

wou ld  submi t  tha t  the  ro le  o f  the  commi t tee  cha i r  i s  p ivo ta l ,  

i t  i s  perhaps the  most  impor tan t  se t  o f  pos i t ions  in  the  

who le  o f  par l iament  bar  the  Speaker.    
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The qua l i t y,  ca l ib re  independence and leadersh ip  

sk i l l s  o f  the  commi t tee  cha i rs  de termines a lmost  90%,  I  

wou ld  say,  o f  whether  tha t  commi t tee  is  ab le  to  funct ion  

e f fec t i ve l y  and do i t s  job  under  the  const i tu t ion  and so ,  in  

some respects ,  i t  does not  mat te r  whethe r  tha t  cha i r  i s  an  

oppos i t ion  or  ANC or  ru l ing  pa r ty  cha i r,  what  mat te rs  i s  

whethe r  they have those sk i l l s .  

Of ten  the  membersh ip  o f  the  commi t tee  w i l l  mat te r  

a  lo t ,  so  I  saw some commi t tees,  most  e f fec t i ve  over  the  

years  were  the  ones were  the  membersh ip  o f  the  commi t tee  10 

was ve ry  cons is ten t  ove r  a  long  per iod  o f  t ime,  so  the 

Just ice  meet ing ,  fo r  example ,  Jus t ice  and Cons t i tu t iona l  

A f fa i rs  commi t tee  was one o f  the  best  commi t tees in  

par l iament  fo r  a  very  long t ime over  severa l  par l iaments  

because a l though i t  had a  ve ry  robust  ANC cha i r,  he  had  

leadersh ip  sk i l l s  and he was w i l l i ng  to  l i s ten  to  the 

oppos i t ion  and the  oppos i t ion  and ANC benches were  ab le  

to  opera te  as  a  team wi th  a  leve l  o f  t rus t  and respect  tha t  

ensured tha t  yes ,  the  ANC’s  major i t y  was respec ted and 

unders tood,  as  i t  needs to  be ,  they have the  majo r i t y  and 20 

we shou ld  no t  ever  lose  s igh t  o f  tha t .  

So I  am very  care fu l  to  reach fo r  counte r  

major i ta r i an  f i xes ,  f i xes  tha t  ac tua l l y  in  a  sense  fa i l  to  

recogn ise  or  respect  the  fac t  tha t  one par t y  has won a 

major i t y  a t  an  e lec t ion .   We shou ld  be  ve ry  care fu l  o f  tha t .  
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What  we need to  do  is  f ind  ins t i tu t iona l  so lu t ions  

and remedies  tha t  s t rengthen the  ab i l i t y  o f  ma jor i t y  par ty  

members  in  par l i ament  to  honour  the i r  du t ies  under  the  

const i tu t ion ,  as  I  have sa id ,  and  to  take  a  s tand  where  

necessary  aga ins t  more  sen io r  members  o f  the i r  own par ty.   

That  i s  the  nub o f  th is .  

CHAIRPERSON :    Thank you  very  much,  Pro fessor  

Ca l land,  I  do  no t  know,  Mr  Freund,  whether  t here  i s  

anyth ing  a r is ing  tha t  you wou ld  l i ke  to  ask?  

ADV FREUND SC:    Cha i r,  i f  I  m igh t .  10 

CHAIRPERSON :    Yes.  

ADV FREUND SC:    P ro fessor,  there  i s  jus t  an  issue tha t  I  

th ink  i s  no t  b rought  to  the  fo re  a l though I  know Pro fessor  

Ca l land wou ld  be  sens i t i ve  to  i t ,  so  I  wou ld  jus t  l i ke  to  

b r ing  to  the  fo re .   The quest ion  o f  par ty  d isc ip l ine  and the  

leg i t imacy o f  par ty  d isc ip l ine  is  a  fac tor  tha t  I  th ink  you  

recogn ise ,  am I  cor rec t ,  P ro fessor  Ca l land,  and the  

d iscuss ion  tha t  we are  hav ing  is  no t  about  the  subvers ion  

o f  tha t  p r inc ip le  bu t  ra ther  abou t  recogn is ing  tha t  there  

must  be  scope  fo r  an  except ion  i f  fa i r l y  l im i ted 20 

c i rcumstances aga ins t  p ressure  f rom a  po l i t i ca l  pa r ty,  f rom 

a  member  o f  par l iament ,  no t  to  fo l low consc ience ,  no t  to  

fo l low const i tu t iona l  va lues bu t  I  jus t  want  your  commend 

on the  leg i t imacy o f  par ty  d isc ip l ine  par t i cu la r l y  in  the 

contex t  o f  a  PR l i s t  sys tem const i tu t ion  tha t  we have and  
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jus t  to  ind i ca te  t ha t  you are  sens i t i ve  to  th i s  i ssue and  

what  i t s  imp l ica t ions are .  

PROF CALLAND:    Mr  Freund,  I  am sor ry,  you cu t  ou t  r igh t  

a t  the  beg inn ing  o f  your  quest ion .   What  was the  p r inc ip le  

tha t  you a re  re fer r ing  to?  

ADV FREUND SC:    The pr inc ip le  i s  tha t  I  unders tand tha t  

you are  aware  o f  and I  th ink  tha t  you a l so  accept  the  

leg i t imacy o f ,  the  core  pr inc ip le  o f  par ty  d isc ip l ine  in  our  

sys tem but  I  am put t ing  to  you tha t  even though tha t  i s  the  

case,  we are  rea l l y  a rgu ing  tha t  in  cer ta in  l im i ted 10 

c i rcumstances some type o f  excep t ion  must  be  recogn ised 

to  p ro tec t  the  bona f ide  MP fo l low ing consc ience and 

par t i cu la r l y  when  there  is  th is  con f l i c t  be tween consc ience 

-  const i tu t iona l  va lues on  the  one hand and par ty  

ins t ruc t ions on  the  o the r  hand.   I f  we cou ld  jus t  ge t  a  

comment  on  tha t?  

PROF CALLAND:    Wel l ,  o f  course ,  po l i t i ca l  par t ies  can  

on ly  be  e f fec t i ve  po l i t i ca l  c rea tures  i f  there  i s  a  su f f i c ien t  

d isc ip l ine  w i th in  them,  they requ i re  a  leve l  o f  d isc ip l ine  

o therwise  they fa l l  apar t  and pa r t ies  tha t  fa l l  –  tha t  a re  i l l -20 

d isc ip l ined rare ly  succeed and so  the  des i re  o f  par ty  

po l i t i ca l  bosses and managers  to  ins t i l  a  sense o f  loya l ty  

and d isc ip l ine  is  no t  on l y  unavo idab le  bu t  p robab ly  en t i re l y  

appropr ia te .  

 What  i s  no t  appropr ia te  i s  where  an  ind i v idua l  
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member  o f  par l i ament  i s  pu t  under  p ressure ,  l ega l  o r  

i l l ega l ,  where  they are  in t im ida ted,  where  they a re  

th rea tened and where  they are  pushed in to  a  pos i t ion  

where  they fee l  they cannot  ra ise  an  issue even though i t  

may be an issue o f  g rea t  s ign i f i cance and impor tance such  

as  cor rup t ion ,  such as  maladmin is t ra t ion ,  such as  gross  

neg l igence or  incompetency in  the  s ta te  and i f  they  are  in  

a  pos i t ion  where  they fee l  they cannot  ra ise  those issues,  

e i ther  w i th in  the  ANC,  w i th in  the  ru l ing  par ty  o r  in  

par l iament  then o f  course  tha t ,  I  wou ld  a rgue,  i f  a  fa i lu re  o f  10 

leadersh ip ,  a  fa i lu re  o f  po l i t i ca l  cu l tu re  and so  when I  th ink  

i t  was sent  by  sen ior  members  o f  the  ANC af te r  one o f  the  

no  conf idence vo tes  tha t  ind iv idua l  MPs who had vo ted  

aga ins t  P res ident  Zuma wou ld  be  sought  ou t  and 

d isc ip l ined,  then o f  cou rse  tha t  i s  a  p rob lem.  

 Where  you a  maver ick  MP who dec ides to  d i shonour  

the  po l i t i ca l  man i fes to ,  po l i cy  man i fes to  and ambi t ions  o f  a  

ru l ing  par ty,  i f  he  or  she then s teps ou t  o f  l ine  they must  

accept  the  consequences,  bu t  tha t  i s  an  en t i re ly  d i f fe ren t  

p ropos i t ion ,  i t  i s  an  en t i re ly  d i f fe ren t  s i tua t ion .   I  hope tha t  20 

he lps .  

ADV FREUND SC:    Yes,  thank you .  

CHAIRPERSON :    Thank you ve ry  much Pro fessor  Ca l land,  

thank you fo r  coming,  ava i l ing  yourse l f  to  ass is t  the 

Commiss ion ,  we apprec ia te  i t  very  much.  
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PROF CALLAND:    Thank you very  much.  

CHAIRPERSON :    I  w i l l  now excuse you and i f  we need to  

ask  you to  supp lement  your  submiss ion  and dea l  w i th  

cer ta in  quest ions  I  am sure  i f  we  approach you,  you w i l l  

make t ime fo r  i t .  

PROF CALLAND:    Very  we l l .   Thank you ve ry  much  

indeed,  Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON :    Thank you,  you are  excused.  

ADV FREUND SC:    Thank you.   Cha i r,  I  p resume a t  th is  

s tage I  too  sha l l  be  excused and I  w i l l  l eave you to  mat te r  10 

re la ted  to  Eskom.  

CHAIRPERSON :    Yes,  tha t  i s  what  we w i l l  do  and i t  i s  

e leven o ’c lock  so  I  th ink  I  w i l l  take  the  tea  ad journment  

now.   That  w i l l  g ive  them the  work  s t ream team t ime to  se t  

up  and then thereaf te r  when we resume we w i l l  then 

cont inue.   So you  are  a lso  excused ,  Mr  Freund.  

ADV FREUND SC:    Thank you,  Cha i r.  

CHAIRPERSON :    Thank you.   Mr  Se leka?  

ADV SELEKA SC:    Morn ing ,  Cha i rperson.   

CHAIRPERSON :    I  am a l i ve  to  t he  fac t  tha t  we have eaten 20 

a  lo t  in to your  t ime.   We wi l l  do  the  best  we  can to  

compensate  you fo r  i t .  

ADV SELEKA SC:    No,  in  o rde r,  Cha i r.  

CHAIRPERSON :    Yes,  i f  I  take  the  tea  ad journment  now 

and we resume a t  quar te r  past  e leven w i l l  tha t  g ive  you  
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enough t ime to  se t  up  or  shou ld  I  add more  t ime? 

ADV SELEKA SC:    Unt i l  twenty  past ,  Cha i r.  

CHAIRPERSON :    Twenty  past?  

ADV SELEKA SC:    Twenty  past ,  yes .  

CHAIRPERSON :    Ja ,  okay,  a l r igh t ,  we w i l l  take  the  tea  

ad journment  now.   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Good morn ing  once aga in  Mr  Se leka,  

good morn ing  everybody.  10 

ADV SELEKA SC:    Morn ing  Cha i rperson.  

CHAIRPERSON:    Yes,  a re  you ready?  

ADV SELEKA SC:    We are  ready Cha i rperson.     

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Dr Nte ta  i s  our  next  w i tness.  

CHAIRPERSON:    Good morn ing  Dr  Nte ta .  

DR NTETA:    Good morn ing  s i r.  

CHAIRPERSON:    Thank you.    You w i l l  have to  admin is te r  

the  oa th  or  a f f i rmat ion  aga in  because o f  the  lapse o f  t ime,  

reg i s t ra r  p lease admin is te r  the  oa th  or  a f f i rmat ion .  20 

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record .  

DR NTETA:    Ayanda Komotso L ind iwe Nte ta .  

REGISTRAR:   Do you have any ob jec t ion  to  tak ing  the  

prescr ibed oath?  

DR NTETA:    I  do  no t .  
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REGISTRAR:   Do you cons ider  the  oa th  b ind ing  on  your  

consc ience?  

DR NTETA:     I  do .  

REGISTRAR:    Do you so lemnly  swear  tha t  the  ev idence 

you w i l l  g ive  w i l l  be  the  t ru th  the  who le  t ru th  and  noth ing  

bu t  the  t ru th ,  i f  so  p lease ra i se  your  r igh t  hand and  say so  

he lp  me God.  

DR NTETA:    So he lp  me God.  

AYANDA KOMOTSO LINDIWE NTETA:  [duly  sworn,  

s ta tes]  10 

CHAIRPERSON:    Thank you,  you may then p roceed Mr  

Se leka.    

ADV SELEKA SC:    Thank you,  Cha i rperson.   Dr  Nte ta ,  you 

can you hear  me c lea r ly?  

DR NTETA:    Yes,  I  can hear  you c lear ly,  thank you.   

ADV SELEKA SC:    Thank you.   Jus t  by  way o f  in t roduct ion  

to  Dr  Nte ta ’s  ev idence Cha i rperson or  cont inuat ion  o f  the 

ev idence…[ in tervene]  

CHAIRPERSON:    Oh yes,  i f  you  can jus t  he lp  the  pub l i c  to  

remember  what  we were  dea l ing  w i th  and where  we le f t  o f f  20 

and what  you seek to  cover  w i th  her  ev idence as  we l l  as  

w i th  the  ev idence o f  o ther  w i tnesses o f  the  work ,  Eskom 

work  s t ream d is t r i c t .  

ADV SELEKA SC:    Yes,  okay thank you Cha i r.   The  Eskom 

work  s t ream le t  me s tar t  w i th  tha t  one Cha i rperson.   The 
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Eskom work  s t ream th i s  week i s  schedu led  to  p resent  

ev idence over  a  per iod  o f  th ree  days f rom today,  tomorrow,  

and Thursday.   

Dr  Nte ta  i s  the  f i rs t  o f  the  s ix  w i tnesses who w i l l  be  

tes t i f y ing  on  the  Eskom work  s t ream th is  week.   We wi l l  

have Ms Venete  K le in  a f te r  Ms Nte ta ,  Dr  Nte ta .   Tomorrow 

we have Dr  Pat  Na idoo and Ms Vi rosh in i  Na idoo  and on  

Thursday,  we are  schedu led  to  be  lead the  ev idence o f  Mr  

Mark  Pamensky  and i f  t ime permi ts  Cha i rperson Ms  

Suzanne Dan ie ls  as  we l l .   S tar t ing  w i th  today 's  w i tness,  Dr  10 

Nte ta  i s  a  fo rmer  employee o f  Eskom.   She was  in  the  

depar tment  o r  d i v is ion  ca l led  fue l  sourc ing  as  a  sen io r  

manager  in  tha t  d iv is ion .   She has tes t i f ied  prev ious ly  

about  a  coup le  o f  aspects  wh ich  inc lude he r  in te rac t ion  

w i th  Mr  Tony Gupta ,  her  invo l vement  in  the  Brakfon te in  

cont rac t  tha t  was  conc luded between Eskom and Tegeta .  

And today,  she  w i l l  go  in to  the  de ta i l s  o f  the  

submiss ion  tha t  was prepared in  regard  to  the  R659mi l l ion  

pre -payment .   We had s tar ted  w i th  i t  bu t  we cou ld  no t  

f in ish  because we had Mr  Mole fe  tha t  came to  tes t i f y  las t  20 

t ime.   Dr  Nte ta  you had fo l lowed ;  you have fo l lowed tha t  

in t roduct ion?  

DR NTETA:    Cor rec t .   

ADV SELEKA SC:    Yes.   Cha i rpe rson the  bund le  we are  

us ing  is  Eskom Bund le  14 ,  one four,  Dr  Nte ta ’s  a f f idav i t  i s  
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found in  Exh ib i t  U28.  

CHAIRPERSON:    I s  o r  her  a f f idav i t  i s  ac tua l l y  shou ld  be  

Exh ib i t  U28.1 .  

ADV SELEKA SC:    Cor rec t  Cha i rperson.   

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    I t  has  been admi t ted  as  Exh ib i t  U28.1 .  

CHAIRPERSON:    Ja ,  what  page were  we on when 

you…[ in tervene]  

ADV SELEKA SC:    We are  on  page 71.  

CHAIRPERSON:    Okay,  thank you .   10 

ADV SELEKA SC:    Thank you Cha i r,  my microphone is  too  

loud in  my ears  Cha i r.  

CHAIRPERSON:    Sor ry?  

ADV SELEKA SC:    I  sa id ,  my microphone is  too  loud on  

my ears  bu t  I  suppose i t  i s  meant  to  ass is t  fo r  Dr  Nte ta  to  

hear  me.   Dr  Nte ta  you can hear  me? 

DR NTETA:    Yes,  I  can hear  you.  

ADV SELEKA SC:    Yes,  thank  you I  th ink  they have 

ad jus ted  i t  so  I  can hear  myse l f .   

CHAIRPERSON:    Ja ,  okay.  20 

ADV SELEKA SC:    Dr  Nte ta  we are  go ing  to  lead your  

ev idence on what  i s  o r  what  was a  submiss ion  made to  the 

Board ,  the  Board  Tender  Commi t tee  in  Apr i l  2016 .   That  

submiss ion  mot iva ted  fo r  a  p re-payment  dec is ion  by  the 

BTC o f  an  amount  o f  R659mi l l ion  to  Tegeta .   We can see 
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f rom your  a f f idav i t  and the  br ie f  tes t imony you gave las t  

t ime tha t  you took pa r t  in  the  dra f t ing  o f  tha t  submiss ion .  

I  wou ld  l i ke  you to  exp la in  to  the  Cha i rperson,  how 

d id  the  dra f t ing  o f  tha t  submiss ion  come about?   In  o ther  

words,  go  to  the  beg inn ing  o f  wha t  caused the  dra f t ing  of  

the  submiss ion  to  be  made.   So jus t  as  you  s ta r t ,  

remember  tha t  we are ,  f rom a  t ime po in t  o f  v iew,  we are  on  

the  8 t h  o f  Apr i l  2016 and you are  go ing  to  take  us  th rough 

e i ther  to  be fore  tha t  and go ing  fo rward  a f te r  the  8 t h  o f  Apr i l  

2016.  10 

CHAIRPERSON:    I  am sor ry  be fo re  Dr  Nte ta  says,  i s  the  

submiss ion  you are  ta lk ing  about  Mr  Se leka the  one tha t  i s  

re fe r red  to  a t  page 73,  tha t  head ing  prepara t ion  o f  the  

submiss ion  to  the  Board  Tender  Commi t tee .   

ADV SELEKA SC:    Yes,  i t  i s  thank  you Cha i rperson.  

CHAIRPERSON:    Or  you can jus t  te l l  me where  I  f ind  i t .  

DR NTETA:    May  I  commence?  

CHAIRPERSON:    No jus t  one second Mr  Se leka  is  s t i l l  

t ry ing  to  answer  my quest ion  or  you can take  me to  the  

page where  the  submiss ion  appears .  20 

ADV SELEKA SC:    Okay Cha i rpe rson,  bu t  in  te rms o f  the  

a f f idav i t ,  I  mean,  in  te rms o f  the  ev idence Cha i r  I  am s t i l l  

i n  the  a f f idav i t ,  the  submiss ion…[ in tervene]  

CHAIRPERSON:    Jus t  be  care fu l  no t  to  speak too  fa r  away  

f rom the  m ic .  
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ADV SELEKA SC:    Yes,  page 190 Cha i rperson,  one n ine  

zero ,  o r  Cha i r  were  you ask ing  about  in  he r  a f f idav i t  where  

she is  dea l ing  w i th  i t?  

CHAIRPERSON:    Wel l ,  I  th ink  your  quest ion  you asked he r  

I  th ink  to  te l l  me how a  ce r ta in  submiss ion  was ,  how i t  

came about  tha t  i t  was heard  and  so  on .   So,  and  then I  

looked a t  the  a f f idav i t  to  see where  tha t  i s  then I  saw tha t  

head ing  but  I  th ink  tha t  what  you have jus t  to ld  me means  

tha t  you are  ask ing  about  the  submiss ion  tha t  appears  a t  

page 190.  10 

ADV SELEKA SC:    One n ine  zero ,  tha t  i s  cor rec t  

Cha i rperson.  

CHAIRPERSON:    Ja ,  in  the  a f f idav i t  i s  i t  dea l t  w i th  

somewhere  jus t  so  tha t  I  can l ink  the  two but  i f  i t  is  no t  i t  

i s  okay.  

ADV SELEKA SC:    No i t  i s  Cha i r.   She w i l l  -  she dea ls  

w i th  the  dra f t  f rom paragraph 8 .2  onwards.  

CHAIRPERSON:    Okay,  maybe paragraphs 8 .2  to  8 .11  is  

how i t  came about  and then 8 .12  and fo l low ing  is  the 

ac tua l  p repara t ion .  20 

ADV SELEKA SC:    Yes,  fo r  ins tance Cha i r  on  page 74 o f  

her  a f f idav i t  paragraph 8 .18 .   The submiss ion  she is  

re fe r r i ng  to ,  the  las t  paragraph  wh ich  is  an  exchange 

between he rse l f  and Ms Dan ie l s .   

CHAIRPERSON:    Yes,  8 .19  she says:  
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“Whi le  p repar ing  the  submiss ion  documents  to  be  I  

rea l i sed tha t . ”  

B lah ,  b lah ,  b lah ,  b lah .   Okay no,  tha t  i s  f ine .   Le t  us  -  bu t  

a t  leas t  you are  ta lk ing  about  the  document  tha t  s ta r ts  a t  

page one n ine  ze ro .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Okay,  Dr  Nte ta  i f  you  s t i l l  remember  the  

quest ion ,  you can go ahead and answer.   I f ,  in  the 

meant ime,  w i th  a l l  the  quest ions  f rom me you have los t  

t rack  o f  the  quest ion  then Mr Se leka can repeat  i t .  10 

ADV SELEKA SC:    Indeed,  Cha i rperson maybe  what  I  

shou ld  do  fo r  the  Cha i rperson is  to  re fe r  the  Cha i rperson 

to  the  s igned submiss ion .   That  i s  in  the  Tegeta  re ference 

bund le  because what  Dr  Nte ta  i s  go ing  to  tes t i f y  about  i s  

how the  submiss ion  was dra f ted  bu t  she d id  no t  touch the  

s igned one.   So the  s igned one i t  is  in  the  Tegeta  re ference  

bund le ,  wh ich  is  Eskom Bund le  18 ,  one e igh t  and  tha t  i s  

on ,  I  th ink  i t  i s  18 ,  18A Cha i rperson on page 292.  

CHAIRPERSON:    Yes,  okay.   I s  tha t  the  same document  

as  the  one a t  page 190 in  the  o the r  bund le  bu t  the  20 

d i f fe rence i s  tha t  th is  one is  s igned .  

ADV SELEKA SC:    Indeed,  the  one on page 90,  i t ' s  a 

d ra f t ,  i t  ends up be ing  tha t  i s  the  f ina l  ve rs ion  o f  the  dra f t .  

CHAIRPERSON:    Oh,  the  f ina l ,  okay.  

ADV SELEKA SC:    So they w i l l  no t  be  exact ly  the  same.  
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CHAIRPERSON:    Ja .  

ADV SELEKA SC:    I t  jus t  shows you the  evo lu t ion  o f  the  

document .  

CHAIRPERSON:    Ja ,  okay.   But  a t  th is  s tage,  you are  

ask ing  about  the  one a t  190?  

ADV SELEKA SC:    Cor rec t  Cha i rperson.  

CHAIRPERSON:    Ja ,  okay.  

ADV SELEKA SC:    How she d ra f ted  i t ,  how i t  came about .   

CHAIRPERSON:    Okay,  I  guess  you might  w ish  to  jus t  

repeat  your  quest ion .  10 

ADV SELEKA SC:    Yes.  Dr  Nte ta ,  i f  I  may repeat  the  

quest ion .   I  was  say ing  hav ing  s ta r ted  w i th  the  ev idence 

regard ing  the  Board 's  the  submiss ion  to  the  Board  fo r  a  

pre -payment  o f  R659mi l l ion ,  cou ld  you p lease exp la in  to  

the  Cha i rperson,  how the  dra f t ing  o f  tha t  submiss ion  came 

about?   And f rom a  t im ing  po in t  o f  v iew,  we are  on  the  8 t h  

o f  Apr i l  2016 you can take  the  Cha i rperson to  the  events  

pr io r  to  the  8 t h  o f  Apr i l  2016 and onwards.  

DR NTETA:    Thank you.   So w i th  regards to  the  dra f t ing  o f  

the  submiss ions tha t  went  to  the  Board  o f  11 t h  Apr i l  2016.   20 

I  am go ing  to  take  you to  be fore  the  8 t h  o f  Apr i l  and in  fac t ,  

what  I  wou ld  a lso  l i ke  to  do  be fore  I  s ta r t  i s  a lso  jus t  re fe r  

to  –  I  am go ing  to  g ive  a  few def in i t ions  because I  am 

go ing  to  assume tha t  when I  do  ta lk  I  am go ing  to  be  us ing  

–  I  am go ing  to  say Eskom language.   
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So  I  am go ing  to  be  re fer r ing  to  the  procurement  

p rocedure  wh ich  we ca l l  the  3210/34.   And th is  i s  was  

ava i lab le  in  Mr  Mabe lane ’s  a f f idav i t  where  he  ta lks  about  

the  d i f fe ren t  ro les  in  te rms o f  peop le  w i th in  p rocurement  

and w i th in  the  o rgan isa t ion  and he speaks spec i f i ca l l y  in  

re fe rence to  the  document .   

The ro les  o f ,  fo r  example ,  the  group execut ive  fo r  

g roup techno logy,  the  d iv is iona l  execut ive  fo r  p r imary  

energy,  he  speaks o f  a  cost  cent re  manager  and end user  

and the  procurement .  10 

ADV SELEKA SC:    Sor ry  Dr  Nte ta .  

DR NTETA:    Yes.  

ADV SELEKA SC:    I  wou ld  l i ke  you to  te l l  the  Cha i rperson 

even before  tha t ,  when you are  approached by Mr  Rav indra  

Nath  o f  Tegeta  because I  th ink  tha t  i s  where  the  who le  

s to ry  s ta r t s .  

CHAIRPERSON:    I  th ink  be fore  we…[ in tervene]  

DR NTETA:    Yes,  I  am get t ing  there .  

CHAIRPERSON:    Yes,  be fore  Dr  Nte ta  your  m ic  i s  too  fa r  

away f rom you,  Mr  Se leka yes so  I  cou ld  no t  hear  fo r  20 

example ,  the  name o f  somebody you ment ioned in  what  you 

were  say ing  to  Dr  Nte ta .  

ADV SELEKA SC:    Yes,  tha t  i s  Mr  Rav ind ra  Nath .   

CHAIRPERSON:    Okay,  thank you .   Dr  Nte ta .   

DR NTETA:    Okay.   So,  p r io r  to  the  8 t h  o f  Apr i l ,  Mr  
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Rav indra  Nath  who is  the  CEO of  Tegeta  had approached 

me and ind i ca ted  to  me tha t  they have an ab i l i t y  to  p rov ide  

us  w i th  coa l  fo r  some severa l  mon ths .   He had approached  

me because they  cur ren t ly  had a  cont rac t  w i th  Eskom for  

the  s im i la r  supp ly  and tha t  par t i cu la r  cont rac t  was  due to  

end a round the  13 t h  to  the  15 t h  o f  Apr i l ,  by  them prov id ing  

a l l  the  coa l  tha t  i s  requ i red .   

So I  wou ld  say approx imate ly  end  o f  March,  in  tha t  

per iod ,  he  then approached me and sa id  tha t  he  had coa l  

to  o f fe r  and we engaged in  te rms o f  tha t  par t i cu la r  coa l  to  10 

o f fe r.  And subsequent  -  and I  am go ing  to  say perhaps 

there  may be one or  two engagements  tha t  happened in  

tha t  t ime but  I  cannot  be  su re  o f  the  exact  number.  

CHAIRPERSON:    Yes,  I  am sor ry  Dr  Nte ta .  

DR NTETA:    Lead ing  up to  a round…[ in tervene]  

CHAIRPERSON:    I  am sor ry.   When he sa id  he  had coa l  to  

o f fe r  was he speak ing  in  the  contex t  o f  seek ing  an  

ex tens ion  o f  the  cont rac t  tha t  was  about  to  exp i re  or  was  

he ta lk ing  about  a  d i f fe ren t  cont rac t  tha t  he  had in  m ind,  i f  

you  were  in te res ted  in  h is  coa l?  20 

DR NTETA:    Cha i rperson i t  i s  d i f f i cu l t  to  say  because we  

ac tua l l y  jus t  wou ld  assume i t  i s  s im i la r  coa l  and we were  

look ing  to  ex tend  the  cur ren t  cont rac t  and because  tha t  i s  

one o f  the  mechan isms tha t  we can,  ra ther  than  get t ing  

in to  a  new cont rac t .   I  am not  sure  i f  I  have answered your  
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quest ion .  

CHAIRPERSON:    Okay no,  tha t  i s  f ine .   Okay,  you may 

cont inue.  

DR NTETA:    So ,  the  d iscuss ion  in i t ia l l y  was pure l y  in  

te rms o f ,  we have coa l ,  we wou ld  l i ke  to  o f fe r  i t  to  Eskom 

and engagements  in  te rms o f  the  per iod  and the  vo lumes.   

As  we move c loser  to  the  8 t h  o f  Apr i l ,  I  wou ld  say perhaps  

the  7 t h  o r  the  6 t h  bu t  in  tha t  qu i te  c lose  to  the  8 t h  o f  Apr i l ,  i f  

no t  on  the  8 t h  o f  Apr i l  i t se l f .   Mr  Nath  then ind ica ted  to  me 

to  say tha t ,  wh i le  we have the  par t i cu la r  coa l  to  o f fe r  we  10 

wou ld  requ i re  tha t  Eskom pre-pays  fo r  th is  coa l  and  tha t  i s  

where  the  d iscuss ion  then s tar ts  in  te rms o f  a  p re-payment  

o f  coa l .  Now,  when I  made re fe rence to  the  procu rement  

po l i cy,  my ro le  in  te rms o f  p rocurement  i s  in  te rms o f  fue l  

sourc ing  as  a  procurement  manager.   So,  I  ind ica ted  to  Mr 

Nath  tha t  now tha t  he  is  b r ing ing  in  an  e lement  o f  payment  

te rms fo r  the  pa r t i cu la r  coa l  and i t  i s  no t  spec i f i ca l l y  in  my 

ambi t  and I  am not  fu l l y  sure  in  te rms o f  how to  go  about  in  

te rms o f  the  payment  aspect  and i t  no t  w i th in  the  ambi t ,  i t  

wou ld  be  someth ing  tha t  f inance wou ld  have to  ta lk  to .   20 

So I  ind ica ted  to  h im tha t  I  wou ld  have to  ge t  back 

to  H im wi th  regards to  the  pa r t i cu la r  p re-payment .   Once I  

knew tha t  he  wanted a  pre -payment  fo r  the  coa l ,  I  then 

went  to  look  fo r  my immedia te  manager,  wh ich  a t  the  t ime 

was the  sen ior  genera l  manager  fo r  p r imary  energy Mr  
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Mbuyan i .   I  was not  ab le  to  f ind  h im but  I  was then  ab le  to  

f ind  Mr  Edwin  Mabe lane who i s  the  -  a t  the  t ime was the  

ch ie f  p rocurement  o f f i cer.   

And I  ind ica ted  to  h im tha t  wh i le  we have been -  

there  i s  an  o f fe r  fo r  pa r t i cu la r  coa l  f rom Tegeta  they have  

now put  in  a  pre-p recond i t ion  fo r  a  p re-payment  o f  th is  

par t i cu la r  coa l .   And I  sought  h is  gu idance in  te rms o f  how 

wou ld  -  how shou ld  I  go  about  th is  par t i cu la r  t ransact ion ,  

bear ing  in  m ind tha t  as  the  procurement  manager  w i th in  a  

pr imary  energy,  I  am used to  the  -  I  w i l l  ca l l  i t  the  van i l la  10 

procu rement  o f  coa l .   

He then adv i sed me…[ in te rvene]  

ADV SELEKA SC:    Sor ry  Dr  Nte ta .  

DR NTETA:    I  wou ld  pause.  

ADV SELEKA SC:    Yes,  thank you sor ry  i f  I  may.   I  wou ld  

l i ke  you to  exp la in  to  the  Cha i rpe rson when in  h is  approach  

to  you,  Mr.  Nath ,  does he make  a  pre -payment  request  

because as  we reca l l  f rom the  ev idence las t  t ime  Tegeta  

had two shor t  te rm cont rac ts  w i th  Eskom a l ready  a t  th is  

s tage by  the  8 t h  o f  Apr i l  2016.   20 

So there  was a  shor t  te rm cont rac t  in  January  2016 ,  

another  shor t  te rm cont rac t  conc luded in  February  2016,  

wh ich  was about  to  exp i re  in  Apr i l  2016.   Those cont rac ts  

were  fo r  Tegeta  to  supp ly  coa l  to  our  nor th  power  s ta t ion .   

I f  you  agree speak to  the  m ic?  
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DR NTETA:    Yes,  there  were  two prev ious requ i rements .   

So my unders tand ing  o f  you r  ques t ion  is  tha t  when exact ly  

d id  he  then ind ica te  tha t  there  was a  pre -payment  

requ i rement  fo r  the  coa l .    

ADV SELEKA SC:    Ja .  

DR NTETA:    The pre-payment  tha t  -  the  requ i rement  fo r  

p re -payment  was ,  I  wou ld  say,  p robab ly  be tween  the  6 t h 

and the  8 t h  o f  Apr i l ,  I  cannot  say  exact  da te ,  jus t  to  

ind ica te  tha t  p r io r  to  tha t  we had been communica t ing ,  bu t  

we have on ly  been communica t ing  on  the  acqu is i t ion  o f  10 

coa l  w i thout  d iscuss ing  the  payment  te rms.  

ADV SELEKA SC:    Yes,  tha t  i s  impor tan t  to…[ in tervene]  

DR NTETA:    Have I  answered your  quest ion  Advocate?  

ADV SELEKA SC:    Yes,  tha t  i s  impor tan t  to  no te  because 

you wou ld  have seen Mr Khoza a lso  says tha t  when the  

request  came to  them,  to  the  BTC o r  to  -  in  h i s  in i t ia l  

d iscuss ions w i th  Mr  Edwin  Mabe lane he unders tood the  

request  on l y  to  re la te  to  the  acqu is i t ion  o f  coa ls  and not  to  

a  pre -payment  request .  

DR NTETA:    I  have seen the  a f f idav i t  o f  Mr  Khoza w i th  20 

regards to  and you are  h igh l igh t ing  h is  conversa t i on  w i th  

Mr  Mabe lane.   I  wou ld  ra the r  suggest  tha t  you speak to  

e i ther  Mr  Khoza  or  Mr  Mabe lane w i th  regards to  tha t  

because the  in i t ia l  d iscuss ion  tha t  I  had w i th  Mr  Mabe lane 

was in  the  pe r iod  be tween the  6 t h  and the  8 t h  o f  Apr i l .   
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And i t  was pr io r  to  me beg inn ing  to  d ra f t  the  

document  because my conversa t ion  w i th  h im was where  I  

then sought  the  adv ice  in  te rms o f  how to  go  about  and 

inc lud ing  the  prepayment  in  a  submiss ion  fo r  coa l .    

ADV SELEKA SC:    I  see.  

DR NTETA:    So  I  f ind  i t  hard  to  be l ieve  tha t  Mr  Khoza d id  

no t  know tha t  there  was a  p re-payment  requ i rement .  

ADV SELEKA SC:    I  see ;  by  way  he was the  Cha i rpe rson 

o f  the  BTC.  

DR NTETA:    Yes,  he  was the  Cha i rperson o f  the  Board  10 

Tender  Commi t tee  and the  document  ind i ca tes  on  the  f i rs t  

page second reso lu t ion  p re-payment .   So I  f ind  i t  hard  to  

be l ieve  tha t  he  d id  no t  know.  

ADV SELEKA SC:    Okay,  jus t  p roceed where  you ended 

you are  approach ing  Mr  Mabe lane.  

DR NTETA:    So  I  approached Mr  Mabe lane and h is  adv i ce  

to  me was then to  p repare  a  submiss ion  fo r  the  acqu is i t ion  

o f  coa l  because the  acqu is i t ion  o f  coa l  i s  no t  s imp ly  jus t  

the  acqu is i t ion  o f  coa l  bu t  there  are  payment  te rms  wh ich  

are  no t  the  s tandard  payment  te rms fo r  coa l  and  tha t  i t  20 

shou ld  ra the r  than go to  the  Board  Tender  Commi t tee .   

So hav ing  had tha t  d iscuss ion  w i th  Mr  Mabe lane I  

then commenced  w i th  the  dra f t ing  o f  the  submiss ion  

document .   As  I  ind ica ted  ear l ie r  i s  tha t  why I  had sought  

gu idance and adv ice  in  te rms o f  the  submiss ion  is  tha t  as  
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the  procu rement  manager  w i th in  p r imary  energy,  I  

persona l l y  had not  dea l t  w i th  a  pre-payment  fo r  coa l .   So I  

then in  te rms o f  the  dra f t ing  began to  engage and send 

severa l  vers ions and dra f ts  to  Mr  Mabe lane.  

Inc luded in  t ha t  my in te rac t ions and my 

engagements ,  I  a lso  then engaged w i th  Ms Dan ie ls  w i th  

regards to  the  pa r t i cu la r  submiss ion .   The submiss ion  then 

was dra f ted  and I  am go ing  to  use the  ev idence tha t  was 

prov ided to  me by the  invest iga tors ,  tha t  in  te rms o f  the 

t imef rame,  tha t  the  submiss ion  was  then dra f ted  f rom about  10 

the  8 t h  up  un t i l  the  11 t h ,  in  te rms o f  Apr i l .    

In  tha t  per iod ,  I  engaged both  te lephon ica l l y  as  we l l  

as  v ia  emai ls ,  wh ich  is  where  you see var ious dra f t s  o f  the 

document  on  the  par t i cu la r  submiss ion  and I  engaged w i th  

my super io rs ,  wh ich  wou ld  be  spec i f i ca l l y  Mr  Mboweni ,  Mr  

Mabe lane,  Ms Dan ie ls  and Mr  Koko.  

ADV SELEKA SC:    Yes,  sor ry  jus t  pause there  fo r  a  

moment .  

DR NTETA:    There  were…[ in tervene]  

ADV SELEKA SC:    Jus t  pause there  I  beg your  pa rdon.   I  20 

th ink  we shou ld  a lso  ind i ca te  to  the  Cha i rperson tha t  the  

8 t h  i s  ac tua l l y  a  Fr iday and tha t  th is  d ra f t  in  wh ich  takes 

p lace dur ing  th is  per iod  is  be ing  pursued over  the  weekend 

and the  11 t h  i s  a  Monday when the  submiss ion  is  u l t imate ly  

p laced before  the  BTC.   Cor rec t?  
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DR NTETA:    Cor rec t .  

ADV SELEKA SC:    So  you wou ld  have worked over  the  

weekend,  exchang ing  the  dra f t  submiss ion  be tween 

yourse l f  and Ms Dan ie l s  and  the  o f f i c ia ls  and the  

execut ives  tha t  you have ment ioned.  

DR NTETA:    Yes ,  I  wou ld  have done tha t ,  as  I  ind i ca ted  to  

you I  had to  look  a t  i t  in  te rms o f  the  ev idence tha t  the  

invest iga to rs  p rov ided to  me and I  th ink  most  o f  the  

dra f t ing  looks l i ke  i t  was on the  Sunday based on the  emai l  

exchanges tha t  happened.   But  I  do  be l ieve  the  [aud io  10 

f roze ]  

ADV SELEKA SC:    The l ine  i s  f rozen.   Cha i r,  wh i le  we 

wa i t  fo r  her  depend ing  on the  Cha i rpe rsons pre ference.  

CHAIRPERSON:    Ja ,  i f  there  i s  someth ing  you want  to  

dea l  w i th .  

ADV SELEKA SC:    Yes,  we cou ld  -  when she comes back,  

we cou ld  go  in to  those emai ls  Cha i rperson,  jus t  fo r  the  

Cha i rperson to  fo l low what  happened.  

CHAIRPERSON:    Yes,  we can do  tha t .   I  wonder  whethe r  

we shou ld  ad jou rn  or  no t .  20 

ADV SELEKA SC:    I  was go ing  to  p ropose tha t ,  Cha i r.  

CHAIRPERSON:    Ja ,  okay le t  us  ad journ  to  enab le  the  

techn ic ians to  a t tend to  the  p rob lem.   

ADV SELEKA SC:    Thank you Cha i r.  

CHAIRPERSON:    We ad journ .  
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INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay let  us cont inue.  

ADV SELEKA SC:   Thank you.  

CHAIRPERSON:   I  understand that  there is a r isk that  there 

might  be a repet i t ion but  let  us hope for the best .  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   Yes.  Okay al r ight .  

ADV SELEKA SC:   Dr Nteta was apparent ly exper iencing 

load shedding but  they are now be i t  set  towards thei r  using 10 

the generator.  

CHAIRPERSON:   Oh okay.   No thank you Dr Nteta.   Let  us 

hope everything wi l l  go wel l .  

ADV SELEKA SC:   Yes.   So Dr Nteta.  

DR NTETA:   (Not  audible).  

ADV SELEKA SC:   You recal l  where you were – that  is the 

draf t ing of  the submission.  

DR NTETA:   Yes.  

ADV SELEKA SC:   The draf t ing is done.  

DR NTETA:   Yes.  20 

ADV SELEKA SC:   Over the weekend and I  th ink i f  you  -  i f  

you can please you need to take the Chai rperson through the 

evidence so i f  you could go to  the annexures show the 

Chairperson this is the emai l  that  was sent  f rom yoursel f  to 

Ms Danie ls or Mr Mboweni.   I  th ink you should do so.   Thank 
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you.  

DR NTETA:   Okay.   I  wi l l  t ry my best .  

ADV SELEKA SC:   I f  you need the – i f  you need the page 

references I  wi l l  assist  you.  

DR NTETA:   So – okay.   Thank you.   So I  was at  the – in 

terms of  the draf t ing of  the submissions I  a lso just  omit ted to 

indicate as wel l  on the 8 t h Apri l  and in fact  in the t imes 

leading up to i t  we also wi thin Pr imary Energy we have a 

divis ion – so we have an act ivat ions cal led the Primary 

Energy Tact ical  Command Centre.   And this Pr imary Energy 10 

Tact ical  Command Centre the evidence leader wi l l  then want 

me to take you to the – the – i t  is actual ly in one of  the 

submissions I  got  i t  is U27 MMK860.  

CHAIRPERSON:   Oh I  th ink Mr Seleka wi l l  assist .  

DR NTETA:   861.   Okay 866.  

CHAIRPERSON:   Is that  the page – is that  the page number? 

DR NTETA:   I  am referr ing you to i t  just  as a reference point  

as wel l  for th is Pr imary Energy Tact ical  Command Centres.  

CHAIRPERSON:   Okay.  

DR NTETA:   So when there is  20 

CHAIRPERSON:   Okay hang on.  

DR NTETA:   An issue in terms of… 

CHAIRPERSON:   Hang on just  – Dr Nteta.   You have made – 

you have referred us to a certain page.  

DR NTETA:   Yes.  
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CHAIRPERSON:   I  th ink you are referr ing to some memo in 

that  page i f  I  am not  mistaken.   Do you want us to  go there 

or i t  is not  necessary? 

DR NTETA:   I  do not  th ink i t  is necessary but  I  wi l l  a l low for  

the evidence leader to guide i f  you… 

CHAIRPERSON:   Yes okay.  

DR NTETA:   I f  you need to look at  i t .  

CHAIRPERSON:   A lr ight .   Okay.  

DR NTETA:   I  am going to ment ion i t  in passing.  

CHAIRPERSON:   Ja okay.   Okay.   Just  cont inue – just  say 10 

again what i t  is  I  th ink you were ment ioning what that  

document is? 

DR NTETA:   Yes.   So the Primary Energy Department has 

what we cal l  a tact ical  command centre which gets act ivated 

when there is  an issue wi th  regards to predominant ly the 

supply of  coal .  

 So I  am referr ing to th is part icu lar  meet ing and I  am 

also referr ing to th is part icu lar event  because that  part icular 

event  was happening on the 8 Apri l .   

 So what was in terms of  the leader we – there was a 20 

suppl ier that  was want ing to provide coal .   There was an 

issue in terms of  we were not  meet ing the requirements for  

in terms of  the expected requi rements for coal  and the 

Primary Energy Tact ical  Command Centre had indicated that  

we need to start  looking for addi t ional  coal .  
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 This part icular d iv is ion – this Tact ical  Command 

Centre is what we would then in i t iate in terms of  the 

requi rement or  the need which the procurement person 

should the f ie ld sourcing person would then act  on.  

 I  provide that  as just  background.  So now – so there 

was a requirement for coal .   The Tact ical  Command Centre 

had also indicated that  we requi re coal  and the suppl ier was 

then looking in terms of  coal  and I  approached Mr Mabelane 

in terms of  guidance,  in terms of  how do we then take this 

t ransact ion forward bearing in  mind there are some 10 

condi t ions that  relate to pre-payment.  

 Now leading to the exchange of  emai ls that  went over  

– happened over the weekend.  So the submission document  

was in i t ia l ly draf ted by mysel f  and then i t  was then sent  – 

and then i t  was then sent  through to Ms Daniels,  Mr 

Mabelane,  Mr Mboweni and Mr Koko.    

I  would l ike to  request  and this is  delegat ing 

upwards.   I  would l ike to request  the evidence leader to just  

indicate the annexure wi th regards to the emai ls that  were 

sent  on Sunday.  20 

ADV SELEKA SC:   Yes.   Chair  that  is – that  is page – Eskom 

Bundle 14 page 189.   Page 189. 

CHAIRPERSON:   Okay I  have got  i t .  

DR NTETA:   So what you see before you is one of  the emai ls 

that  was then sent  through – that  had the at tachment  of  one 



09 FEBRUARY 2021 – DAY 340 
 

Page 78 of 193 
 

of  the – the versions of  the submission document that  – that  

a I  am referr ing to  in terms of  the submission.  

 So in  that  per iod I  was engaging both as I  indicated 

via emai l  as wel l  as telephonical ly to get  the submission 

prepared.  

 The morning of  the 11t h my pr inciples had received 

the part icular document and they had comments wi th  regards 

to the var ious documents for which they would then cal l  me 

and when I  say pr incip les I  wi l l  speak about Ms Daniels,  Mr 

Mabelane,  Mr Mboweni and Mr Koko.  10 

 They would – they ca l led me with regards to inputs 

for the part icular submission.  They also provided inputs via 

emai l  in terms of  t rack changes,  comments wi th regards to 

the document.  

 The date is now the 11 Apri l  and i t  is dur ing the day.  

CHAIRPERSON:   Just  hang on one second Dr Nteta.    

DR NTETA:   Yes.  

CHAIRPERSON:   So the at tachment  to the emai l  at  page 189 

was the draf t  – was the Execut ive summary that  starts at  

page 190,  is that  r ight? 20 

DR NTETA:   Yes.  

CHAIRPERSON:   Okay alr ight .   And when you say by 

pr incipal  you refer  to the people that  you ment ioned are they 

al l  – do you ca l l  a l l  of  them pr incipal  or what?  Pr inciples or  

what? 
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DR NTETA:   No pr inciple – so when I  refer to the word 

pr inciple what I  am say – what I  was t ry ing to say that  i t  is  

people who would – would be my seniors.   I  am not  too sure 

what word I  should use.  

CHAIRPERSON:   Oh okay,  okay.   Wel l  seniors seems to be 

bet ter because pr inciple is – wel l  I  do not  know i f  you sa id 

pr inciples there we must just  do just  one – so that  is  the 

category of  people you are talk ing about.  

DR NTETA:   Yes.  

CHAIRPERSON:   And when you say they cal led you d id they 10 

al l  cal l  you? 

DR NTETA:   So the four people that… 

CHAIRPERSON:   I  am sorry when you say they cal led you 

did they al l  cal l  you or they had a discussion among 

themselves and one of  them cal led you on behal f  of  the 

whole group or what? 

DR NTETA:   So when I  say cal led I  do not  know i f  they would 

have had a discussion among themselves.   What  I  am 

referr ing to is that  they would – for example Mr Mabelane 

would then pick up the phone and then indicate you have 20 

sent  the document th is is  the change etcetera or  Ms Daniels  

would do so.   So I  am just  saying i t  was at  di fferent  t imes.   

What I  am t rying to  demonst rate here is that  I  was 

coordinat ing input  f rom several  d i fferent  people.  

CHAIRPERSON:   Okay a lr ight .   You may cont inue.  
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DR NTETA:   Thank you.   The input  that  I  was also 

coordinat ing was both via te lephone, i t  was also via emai l  in  

terms of  comments that  they sent  through.  

ADV SELEKA SC:   Yes.   Let  us – let  us look at… 

DR NTETA:   This was – this… 

ADV SELEKA SC:   Let  us look at… 

DR NTETA:   Yes.  

ADV SELEKA SC:   Your emai l  on page 189.   You emai l  on 

page 189 is  f rom yoursel f  to Ms Suzanne Daniels.   I t  is  sent  

on Sunday 10 Apri l  2016 at  20:17.   You see that?  You see 10 

that? 

DR NTETA:   Yes I  am get t ing there.  

ADV SELEKA SC:   Oh you get t ing there.  

CHAIRPERSON:   Mr Seleka I  may have misunderstood you 

ear l ier on I  had thought  – I  thought you had said the 11t h was 

a Fr iday or was i t… 

ADV SELEKA SC:   The 8t h.  

CHAIRPERSON:   The 8t h oh okay.  

ADV SELEKA SC:   Yes.   The 11t h is a Monday.  

CHAIRPERSON:   Okay a lr ight .  20 

ADV SELEKA SC:   And they working over the weekend.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   To land on Monday and submit  the 

document … 

CHAIRPERSON:   Yes.  
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ADV SELEKA SC:   To BTC.  

CHAIRPERSON:   Okay a lr ight .  

ADV SELEKA SC:   Yes.    

CHAIRPERSON:   Huh-uh.  

ADV SELEKA SC:   You are there now Dr Nteta? 

DR NTETA:   Yes.  

ADV SELEKA SC:   Good.  Chai r  she is using the electronic 

vers ion so i t  takes a whi le for her to  get  to the r ight  page.  

DR NTETA:   Yes I  am on 14190 Execut ive Summary.  

ADV SELEKA SC:   Okay I  wanted you to be on the page 10 

before that  which is your  emai l  to Ms Suzanne Daniels and 

there you wri te:  

“Hi ,  p lease see at tached Execut ive Summary.   

I  have not  addressed the pre-payment issue.   

I t  is in the resolut ion only.   Regards Ayanda.”  

You see that? 

DR NTETA:   Yes I  see that .  

ADV SELEKA SC:   Yes.   Can you explain to the Chai rperson 

what you – you meant by that  statement.  

“ I  have not  addressed the pre-payment issue.   I t  is  in the 20 

resolut ion only. ”  

DR NTETA:   So that  part icu lar statement in the emai l  was to  

highl ight  to Ms Daniels that  the – the resolut ion in terms of  

the requi rement – the request  for  a pre-payment is in the 

resolut ion.   
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 Now the general  document i t  is about  a four to f ive 

page document.  So i t  was just  to highl ight  to her that  I  have 

put  i t  in the resolut ion,  make her aware that  i t  is in the 

resolut ion and then just  to gain guidance i f  i t  needs to be 

added elsewhere wi thin the part icular document.  

ADV SELEKA SC:   Okay now go to page 190.   Go to page 

190.    

DR NTETA:   190? 

ADV SELEKA SC:   Yes the next  page.  

DR NTETA:   Yes.  10 

ADV SELEKA SC:   Just  please guide us as to where… 

DR NTETA:   Yes.  

ADV SELEKA SC:   What is the resolut ion in th is document? 

DR NTETA:   I t  is… 

ADV SELEKA SC:   Where the pre-payment is  incorporated?  

So I  see on page 190 you have paragraph 1.  

DR NTETA:   So the resolut ion is in … 

ADV SELEKA SC:   Ja carry on.  

DR NTETA:   Ja.   So where i t  was highl ight ing that  is in 

paragraph 2 in terms of  resolut ion requi red and i t  is 2.2 20 

where i t  says:  

“To provide a pre-payment of  the R500mil l ion 

for coal  to be suppl ied.”  

That  part icular resolut ion.  

ADV SELEKA SC:   Yes.   Now I  th ink you need to te l l  the 
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Chairperson also who came up wi th the amount  of  

R500mil l ion? 

DR NTETA:   So wi th regards to  the R500mil l ion i t  would 

have been an est imate in terms of  the calculat ion of  the rand 

value versus – t imes the – the rand per gigajoule at  the t ime.  

So you would  

ADV SELEKA SC:   I t  is f rozen again.  

CHAIRPERSON:   I t  is the problem again.  

ADV SELEKA SC:   Yes.   Was i t  the (not  audible).   

Apparent ly i t  is on her  side Chairperson.   I t  has been 10 

disconnected again.  

CHAIRPERSON:   Hm.  

ADV SELEKA SC:   We wi l l  have to suggest  now.  

CHAIRPERSON:   I t  is going to g ive us a problem 

ADV SELEKA SC:   Ja.    

CHAIRPERSON:   And actual ly  – but  now there is a 

generator.   Why – why is i t  g iv ing us the problems?  I  guess 

i t  is not  – nobody knows what… 

ADV SELEKA SC:   Ja they are t ry ing to communicate wi th 

her.  20 

CHAIRPERSON:   Ja.    

ADV SELEKA SC:   Okay she has sent  a text  message she 

does not  know what to do.  

CHAIRPERSON:   What could be the problem? 

ADV SELEKA SC:   Just  ask her what the problem is.  
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CHAIRPERSON:   Okay let  us – let  me adjourn.   Let  us see 

what happens in the next  ten minutes.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   And then we wi l l  take i t  f rom there.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   I  th ink we may have to ask those who – 

who are… 

DR NTETA:   I  am back.    

CHAIRPERSON:   Okay she is back.   I  w i l l  -  may have to ask 

her … 10 

ADV SELEKA SC:   Ms Klein.  

CHAIRPERSON:    A wi tness is part icular ly who are wi thin  

Gauteng to come to the venue.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Physical ly rather  than the video l ink 

because with load shedding i t  looks l ike i t  could give us 

problems.  Most  of  the t ime i t  has worked qui te  wel l .   Last  

week i t  worked qui te wel l  for the whole week.   There are only 

minor gl i tches here and there.  

ADV SELEKA SC:   Hm. 20 

CHAIRPERSON:   Dr Nteta I  th ink i t  has happened again.  

ADV SELEKA SC:   No I  bel ieve … 

CHAIRPERSON:   Dr –  

ADV SELEKA SC:   No unfortunately  she is not  in Gauteng.  

CHAIRPERSON:   Ja I  know I  understand that  she is KZN? 
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ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Ja.   Okay.   Okay.   Maybe she is not… 

DR NTETA:   I  am back.  

CHAIRPERSON:   Okay a lr ight .   Okay let  us use the t ime we 

have f rui t fu l ly okay?  Mr Seleka cont inue.  

ADV SELEKA SC:   Thank you Chai r.   Dr Nteta you were 

explain ing how the R500 mi l l ion came about.   You say i t  is 

the rand value t imes the volume of  coal  which is giga joules.  

DR NTETA:   Yes i t  is – ja so that  R500 mi l l ion was an 

est imate.  10 

ADV SELEKA SC:   Yes.  

DR NTETA:   In terms of  – i t  was just  – i t  was real ly a rough 

calculat ion i t  had not  been ver i f ied ful ly.  

ADV SELEKA SC:   But  who made that  calculat ion?  Who had 

made that  calculat ion? 

DR NTETA:   I  am going to – I  am going to – I  am going to 

say that  I  would have made that  calculat ion.   I t  is – i t  would 

have just  been a general  f igure.   I  am going to  say I  would 

have made that  calculat ion.  

ADV SELEKA SC:   Yes.  20 

DR NTETA:   As an est imate.  

ADV SELEKA SC:   The reason I  am asking that… 

DR NTETA:   To ask you I  do not  recal l  – I  do not  recal l  ja.   

Let  me just  say I  do not  recal l .  

ADV SELEKA SC:   Ja because this is on a Sunday.   This is  
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the reason why I  am asking this  because when you look at  

your aff idavi t  you go to page 70 – back to page 71 of  your 

aff idavi t  paragraph 8.4.    

DR NTETA:   Can you please provide me with the page 

number? 

ADV SELEKA SC:   Page 71.   71.  

DR NTETA:   71 thank you.  

ADV SELEKA SC:   Ja Eskom Bundle 14 page 71 paragraph 

8.4.  

DR NTETA:   Eskom.  Yes.  10 

ADV SELEKA SC:   In that  paragraph you say that  Mr Nath 

indicated that  Tegeta wished to supply coal  f rom OCM to 

Eskom.  

“ I  cannot recal l  whether Mr Nath and I  had 

talked about any quant i t ies or process at  th is 

stage. ”  

So i t  is volumes which is quant i t ies.  

DR NTETA:   Yes.  

ADV SELEKA SC:   You cannot  recal l  whether or not  they 

were talked about  how would you have made the calculat ion 20 

to arr ive at  the R500 mi l l ion? 

DR NTETA:   So in my aff idavi t  I  am – my at tempt is to  

provide – to provide a narrat ive in terms of  the d iscussions 

that  we had.   So at  the very beginning of  the d iscussions a l l  

I  was t ry ing to just  put  across is that  he had indicated 
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in i t ia l ly that  they have coal .  

 In our subsequent conversat ions there would have 

been a f igure and also a quant i ty that  is – that  is an 

indicat ive quant i ty that  is provided as wel l  as an indicat ive 

cost  that  is provided.   

 So by the t ime that  we were talk ing on the 8t h then 

there would have been some sort  of  an indicat ive pr ic ing and 

quant i ty as wel l  as you know a durat ion and that  – you know 

in terms of  the per iod as wel l .  

 So in my aff idavi t  I  was just  s imply t ry ing to say in  10 

the beginning i t  –  we – the f i rst  conversat ions that  we had I  

cannot recal l  i f  … 

ADV SELEKA SC:   Yes.  

DR NTETA:   You know what we had set t led in terms of  the 

volumes and the – and the gigajoule pr ice.  

ADV SELEKA SC:   Yes the – there is a quest ion I  have I  

th ink you did touch on this last  t ime as we were beginning to 

go into this aspect .  

 By th is t ime just  conf i rm to the Chai rperson – by this  

t ime of  the negot iat ions or  Mr Nath approaching you and you 20 

draf t ing the submission over the weekend he has not  given 

you in wri t ing the offer that  he is making to Eskom.  

DR NTETA:   Correct .  So in the in i t ia l  d iscussions we – i t  was 

– i t  was l i teral ly d iscussions.  

ADV SELEKA SC:   Hm. 
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DR NTETA:   So he had not  g iven a wri t ten – a wr i t ten 

document to say this is the exact  cost ,  th is is the exact  

volumes.  I t  – i t  was – i t  was d iscussions that  we had.   

Correct .  

ADV SELEKA SC:   Yes.   Now we know that  and we wi l l  take 

you step by step your est imat ion which you say i t  is for R500 

mi l l ion i t  ended up being R659 mi l l ion  pre-payment to 

Tegeta.    

DR NTETA:   Correct .  

ADV SELEKA SC:   Can you tel l  the Chai rperson how did the 10 

amount move f rom R500 mi l l ion est imat ion to R659 mi l l ion 

exact  payment to Tegeta? 

DR NTETA:   Okay.   So wi th regards to the… 

CHAIRPERSON:   Wait  I  am sorry.  

DR NTETA:   Moving f rom R500 mi l l ion to R659 mi l l ion.  

CHAIRPERSON:   I  am sorry Dr Nteta.  

DR NTETA:   As I  indicated to you ear l ier is that  the R500 

mi l l ion… 

CHAIRPERSON:   I  am sorry Dr Nteta.  

DR NTETA:   Pardon I  thought I  heard somebody speaking.  20 

CHAIRPERSON:   Yes I  am sorry.  

DR NTETA:   Yes.  

CHAIRPERSON:   The quest ion that  Mr Seleka is asked is 

qui te important  but  I  th ink before that  I  may have missed 

something as to how the in i t ia l  amount came about – the 



09 FEBRUARY 2021 – DAY 340 
 

Page 89 of 193 
 

R500 mi l l ion.  How did that  amount -  how was i t  arr ived at? 

DR NTETA:   What  – what – so in terms of  the R500 mi l l ion i t  

– i t  was a guesst imate.  Mr Seleka has asked me in terms of  

who – who exact ly gave the f igure of  the R500 mi l l ion and I  

have indicated that  I  cannot recal l  i f  Mr Nath gave me that  

R500 mi l l ion or i t  would have been a guesst imate in terms of  

coming f rom my side for  the – for  the f igure based on the 

discussions that  we had.  

CHAIRPERSON:   I  saw that  in your aff idavi t .  

DR NTETA:   So that  the next . .  10 

CHAIRPERSON:   I  saw that  in your aff idavi t .  

DR NTETA:   Yes.  

CHAIRPERSON:   You said I  th ink that  in the f i rst  – in the 

in i t ia l  d iscussions I  th ink you said but  you must  correct  me i f  

I  have misunderstood your aff idavi t .   In the in i t ia l  

d iscussions wi th  Mr Nath there was no d iscussion of  

quant i t ies and the costs.   Did that  change before the – the 

11t h or before the f i rst  draf t  –  before the draf t  of  the 

Execut ive summary that  is at  page 190 did that  change? 

DR NTETA:   Yes.   So my aff idavi t  I  was t ry ing to relay 20 

because one of  the quest ions in terms of  that  came f rom the 

invest igators was that  so when exact ly did you speak about 

the quant i t ies that  are required?  And what I  was t ry ing to  

re lay in my aff idavi t  was an at tempt to respond to that  

quest ion was to say that  when he f i rst  approached me he 
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indicated that  they do have coal  that  they would l ike to 

supply.   

 Now we have subsequent conversat ions because at  

the t ime when I  had said i t  around about end of  March I  

would say they were st i l l  supplying coal  so l ike Doctor you 

have coal  and we begin to say yes there wi l l  be an interest  

for the coal .  

 The conversat ions then you know would have 

happened intermit tent ly up unt i l  the 8t h where then there is a 

discussion how much coal  is avai lable in terms of  the rand 10 

value exec – the rand per g igajoule cost  in terms of  the coal  

and then that  is where we then put  the f igure in terms of  the 

est imate in terms of  the R500 mi l l ion.   Whatever f igure i t  is 

in th is case i t  would be R500 mi l l ion.   But  that  part icular 

f igure would – would then be ver i f ied before we f ina l ise the 

document.  

CHAIRPERSON:   Okay no thank you.  

DR NTETA:   I  have t r ied to answer both the Chairperson and 

the evidence leader ’s quest ions.  

CHAIRPERSON:   Wel l  the evidence leader nods wi th how… 20 

DR NTETA:   Can I  cont inue? 

CHAIRPERSON:   So you must have answered both.    

ADV SELEKA SC:   Not  the last  one Chai r.  

CHAIRPERSON:   But  when I  have had that  – that  is what I  

was think ing that  I  d id not  [speaking over one another ] .  
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DR NTETA:   So should I  cont inue.  

CHAIRPERSON:   How the f igure moved f rom R500 mi l l ion to  

the ul t imate f igure.  Did you want to address that  quest ion? 

DR NTETA:   Okay.   So in terms of  get t ing to the R500 mi l l ion 

to the ul t imate f igure.   So at  the point  where the evidence 

leader is  ind icat ing in terms of  that  part icular page 190 at  

that  point  I  had real ly in terms of  the submission just  

grounded a number and I  wi l l  te l l  you there was no scient i f ic 

re levance – basis of  i t  in terms of  just  an est imate.   My 

subsequent emai l  when I  then sent  i t  through to the – wi th 10 

agreed my seniors indicates that  – and that  would be the 

next  evidence so the next  annexure.   

 My document ind icates – my emai l  indicates that  I  

would need to then ver i fy  these part icu lar numbers wi th 

f inance and that  – and that  real ly  just  to ta lk to  what is  the 

volume, what is  the rand per  g igajoule to get  to that  – the 

f igure of  the R659 mi l l ion.  

 So the – that  f inal  f igure would have been – would 

have come from whatever volume that  is f inal ised and then 

the rand per g igajoule.  20 

 So that  change happened during the course I  th ink 

and I  am saying this based on the documentat ion not  

necessari ly based on my recol lect ion so that  – that  changed 

f rom R500 mi l l ion to R650 would have then come – I  was 

going to say wi th in the day of  the 11t h.   Once again I  am 
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saying I  am basing i t  on the documentat ion.  

ADV SELEKA SC:   Oh.  So you – you do not  have an 

independent recol lect ion? 

DR NTETA:   Pardon.  

ADV SELEKA SC:   You do not  have an independent 

recol lect ion of  what t ranspired? 

DR NTETA:   I  do not  have an independent . . . [ intervenes]   

ADV SELEKA SC:    There  is  a  quest ion  I  had but  be fore  I  

ask  you tha t  ques t ion .    

DR NTETA:    Yes.  10 

ADV SELEKA SC:    Which  emai l  a re  you re fer r i ng  to  as  

your  next  p iece  o f  ev idence?  

DR NTETA:    So  the  emai l  tha t  I  am re fer r ing  to  i s  the  

emai l  tha t  s ta r ts  w i th  good even ing .   I  jus t  have no t  –  I  am 

get t ing  to  i t .   I t  s ta r ts  w i th  good even ing  but  i t  i s  sent  on  

the  morn ing  o f  the  11 t h  a t  07 :22 .   I  am t ry ing  to  ge t  to  the  – 

to  tha t  par t i cu la r  document .   Ev idence Leader,  i f  you  a re  

ab le  to  ge t  the  page number,  I  wou ld  great ly  apprec ia te  i t .  

ADV SELEKA SC:    Wel l ,  I  see  there  are  a  coup le  o f  

emai ls  on  the  10 t h .   I f  the  f i rs t  emai l  tha t  I  see on the  11 t h  20 

is  on  page 209.  

DR NTETA:    H ’m.  

ADV SELEKA SC:    Bu t  tha t  i s  no t  an  emai l  f rom. . .  

DR NTETA:    Okay.  

ADV SELEKA SC:    Wel l ,  there  are  two emai l s .   One – the  
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bo t tom one is  f rom yourse l f  to  Mr  Edwin  Mabe lane and then 

h is  response to  you,  page 209,  Eskom Bund le  14 .  

CHAIRPERSON:    Do you see . . . [ in te rvenes]   

DR NTETA:    Page two. . .   Sor ry?  

ADV SELEKA SC:    209.  

DR NTETA:    I s  i t  two?  

ADV SELEKA SC:    Two,  ze ro ,  n ine .  

DR NTETA:    Two ,  zero ,  n ine .   Okay.    

ADV SELEKA SC:    Because I  th ink  . . . [ in te rvenes]   

DR NTETA:    Apo log ies .   I  jus t  take  some t ime to  ge t  to  10 

th is .   Yes.   Yes?  

ADV SELEKA SC:    Ja ,  I  th ink  you were  re fer r i ng  to  an  

emai l  in  you r  exp lanat ion  o f  how the  f igures  were  ar r i ved  

there .  

DR NTETA:    Yes.   So I  was –  what  I  was jus t  t ry ing  to  

re la te  to  the  Cha i rperson and to  the  Ev idence Leader  was 

jus t  in  te rms o f  the  –  I  was t ry ing  to  re la te  the  movements  

in  te rms o f  the  R500 mi l l ion  to  the  R 659 mi l l ion  and say ing  

tha t  –  jus t  reca l l ing  –  my reco l lec t ion  wh ich  is  no t  

independent ,  i s  based on the  documenta t ion  and  say ing  20 

tha t  par t i cu la r  compact isa t ion [s ic ]  o f  the  f igure  wou ld  have 

come based on the  mandate .   I t  i s  jus t  what  I  was jus t  

t ry ing  to  exp la in .    

 I  had reca l led  go ing  th rough the  ev idence,  one o f  

the  emai ls  tha t  was shown to  me,  was one where  I  was  
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say ing  I  am go ing  to  do  so .   I  am go ing  to  check in  te rms 

o f  f inance as  to  the  par t i cu la r  number.   But  to  us  ind ica te  

and s t i l l  remember  tha t  move,  I  do  no t  independent ly  do  

so .   I  am re ly ing  on  the  ev idence.  

ADV SELEKA SC:    Ja .   You see there  is  ev idence  before  

the  Commiss ion  tha t  a t  the  same t ime as  Eskom is  do ing  

th is  exerc ise .   Yourse l f  invo lved and in  pa r t i cu la r  in  what  

you ca l l  an  es t imated f igure  o f  R 500 mi l l ion .   There  is  

para l le l  in fo rmat ion  o f  what  t ransp i res  a t  the  same t ime 

when th is  i s  happen ing .    10 

 And tha t  re la tes  to  th is .   That  Tegeta  and Oakbay  

were  in  the  process o f  acqu i r ing  Opt imum at  the  t ime.   You  

can hear  me?  

DR NTETA:    Yes,  I  can hear  you Ev idence Leader.    

ADV SELEKA SC:    Yes.   And you  know,  fo r  you –  I  do  no t  

know –  you do not  have the  advantage o f  the  f i rs t  leg  o f  

the  process.   We are  now in  the  second leg  o f  the  process.   

The f i rs t  leg  re la tes  to  the  board  mak ing  an approva l  o f  

R 1 .68  b i l l i on .    

 Th is  i s  now the  second leg  o f  the  process where  a  20 

f igure  i s  came –  you came up w i th  a  f igure  wh ich  is  so  

surpr i s ing l y  c lose  to  the  f igu re  tha t  Tegeta  requ i res  in  

o rder  to  make the  f ina l  payment  o f  the  purchase pr ice  to  

acqu i re  OCM.  

 And what  happens is . . .   Wel l ,  I  w i l l  g ive  you a  
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chance to  comment .   The  ev idence before  the  

Commiss ion . . .   Cha i r,  i t  seems we are  go ing  to  be  

. . . [ in te rvenes]   

CHAIRPERSON:    Oh.   She is  gone aga in .  

ADV SELEKA SC:    Ja .  

CHAIRPERSON:    Except  fo r  Ms  Dan ie l s ,  a re  there  any  

o ther  w i tnesses in  the  next  two days tha t  in tend to  tes t i f y  

v ia  the  s t reaming? 

ADV SELEKA SC:    No,  Cha i r.  

CHAIRPERSON:    Okay.  10 

ADV SELEKA SC:    I  th ink  there  was a  request  f rom 

Mr  Pamensky ’s  lega l  representa t i ves .  

CHAIRPERSON:    H ’m.  

ADV SELEKA SC:    Bu t  I  was a lso  to ld  tha t  Mr  Pamensky  

is  keen to  come in  person.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    I  am not  sure  whether  tha t  was  

pursued.  

CHAIRPERSON:    Ja .   I t  i s  -  i f  they  can come in  person  

tha t  g ives  us  some assurance.  20 

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    That  we w i l l  no t  have in te r rup t ions.   I  

wonder  whether  we shou ld  no t  jus t  take  lunch now.   I t  i s  

quar te r  to  one.   Then a t  quar te r  to  two,  hopefu l l y,  when we 

come back i t  w i l l  no t  be  so  bad.  
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ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Because i f  we ad jou rn  fo r  anothe r  f i ve  or  

ten  m inutes ,  when we come back i t  w i l l  be  . . . [ in te rvenes]   

ADV SELEKA SC:    I t  w i l l  be  lunch  t ime.  

CHAIRPERSON:    Ja .   So I  th ink  we w i l l  ad journ  and then 

somebody can jus t  in fo rm her  and then we w i l l  resume a t  

quar te r  to  two.  

ADV SELEKA SC:    Yes.   Thank you.  

CHAIRPERSON:    We ad journ .  

INQUIRY ADJOURNS 10 

INQUIRY RESUMES 

ADV SELEKA SC:    We are  Cha i r.  

CHAIRPERSON:    Okay a l r igh t .   Le t  us  cont inue.  

ADV SELEKA SC:    Dr  Nte ta ,  can you hear  us?  

DR NTETA:    Yes.   Thank you.   I  a lso  moved loca t ion .  

ADV SELEKA SC:    No,  tha t  i s  f ine .   So you –  yes ,  I  was 

exp la in ing  to  you tha t  a t  the  same t ime tha t  th is  was 

happen ing ,  the  acqu is i t ion  process o f  OCM by Tegeta  was 

a lso  ongo ing .  

 And f rom the  ev idence o f  one o f  the  w i tnesses  20 

before  the  Commiss ion ,  Mr  P ie rs  Marsden,  who was the  

Bus iness Rescue Pract i t ioner  o f  OCM at  the  t ime.    

 We unders tand tha t  on  the  8 t h ,  he  had been  

approached by  Mr  Howa,  Nazeem Howa,  w i th  an  

exp lanat ion  tha t  Tegeta  had a  shor t fa l l  o f  R 600 mi l l ion  
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towards the  pu rchase pr i ce  o f  OCM.  

 And he requested Mr  Marsden to  approach the  

banks as  a  consor t ium o f  banks to  e i ther  de fe r  the  payment  

o f  R 600 mi l l ion  or  a f fo rd  Tegeta  a  br idg ing  loan .   The  

banks,  when approached,  re fused the i r  request .   Were  you  

aware  o f  tha t?  

DR NTETA:    No,  I  was not  aware  o f  tha t .  

ADV SELEKA SC:    And tha t  in  fac t ,  i t  was around 15:00  

on the  8 t h  o f  Apr i l  2016 tha t  Mr  Marsden communica ted  the  

banks ’ re fusa l  to  Mr  Howa.   And i t  seems to  us ,  and  I  re fe r  10 

to  the  Commiss ion ,  emanat ing  f rom tha t  ev idence  

. . . [ in te rvenes]   

CHAIRPERSON:    You want  to  say  the  Lega l  Team?  

ADV SELEKA SC:    The Lega l  Team.  

DR NTETA:    Ja .  

ADV SELEKA SC:    Thank you.   [ laughs]  

DR NTETA:    [ laughs]  

ADV SELEKA SC:    Thank you,  Cha i r.   I t  seems to  the 

Lega l  Team tha t  emanat ing  f rom tha t  ev idence tha t  the 

prepayment  we a re  now ta lk ing  about  wh ich  fo rms  the  –  20 

wh ich  is  a t  the  cent re  o f  your  submiss ion ,  wou ld  have come 

about .   Your  comment?  

CHAIRPERSON:    I  am not  sure  tha t  you comple ted  the  

po in t .   You jus t  want  to  s ta r t  aga in?   I  th ink  you  d id  no t  

comple te  the  po in t  p roper ly.  
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ADV SELEKA SC:    Okay.  

CHAIRPERSON:    Ja .   I  th ink  what  you are  suggest ing  is  

tha t  –  what  you a re  suggest ing  to  her  i s  tha t  i t  seems tha t  

the  prepayment  tha t  she i s  ta lk ing  about  in  her  submiss ion  

is  connected w i th  the  amount  tha t  Tegeta  was look ing  fo r  

wh ich  they cou ld  no t  ge t  f rom the  banks.  

ADV SELEKA SC:    Cor rec t  Cha i r.  

CHAIRPERSON:    Yes.   What  –  d id  you hear  the  po in t  

Dr  Nte ta?  

DR NTETA:    Yes,  I  do .  10 

CHAIRPERSON:    What  do  you say to  the  suggest ion  tha t  

i t  i s  jus t  seems too  co inc identa l  tha t  in i t ia l l y  a round the  

end o f  March,  Mr  Nath  d id  no t  ta lk  to  you about  the  

prepayment  bu t  somewhere  around,  as  I  unders tand your  

ev idence,  7 ,  8  o r  8 ,  9  o r  there  about  o f  Apr i l  the  –  he  

in t roduced the  idea o f  a  p repayment .  

 And Mr  Se leka  is  say ing  i t  so  happens tha t  

a t tempts  by  them to f ind  a  bank to  g ive  them tha t  amount  

o r  to  de fer  an  amount  tha t  they owed to  the  bank had fa i led  

and the  amoun t  tha t  became the  prepayment  was 20 

roundabout  the  same amount  tha t  they needed.    

 Mr  Se leka,  te l l  me i f  I  have mis rep resented your  

po in t .  

ADV SELEKA SC:    I t  i s  no t  m isrepresented Cha i rperson.  

CHAIRPERSON:    Yes.  
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ADV SELEKA SC:    The Cha i rperson is  cor rec t .  

CHAIRPERSON:    What  do  you say to  tha t  Dr  Nte ta?  

DR NTETA:    Thank you.   I  must  say  the re  is  l i t t le  tha t  I  

can make comment  because I  was not  aware  o f  the 

in fo rmat ion  tha t  you are  say ing  to  me there  were  a t tempts  

a t  tha t  t ime,  they were  look ing  to  ge t  the  –  I  th ink  you jus t  

sa id  the  R 600 mi l l ion  and i t  was dec l ined.  

 So a t  the  t ime when I  was d iscuss ing  w i th  Mr  Nath ,  

you are  qu i te  co r rec t  in  say ing  tha t  the  in i t ia l  d iscuss ion  

tha t  we d id  have,  wh ich  was be fore  the  8 t h ,  was pure ly  10 

about  p rov is ion  o f  coa l  and there  was no ind i ca t ion  w i th  

regards to  the  prepayment .  

 So the  invest iga tors  and the  ev idence leaders  in  

them hav ing  an unders tand ing  o f  what  was happen ing  in  

the  background,  tha t  may be the  case but  I  rea l l y  cannot  

comment  on  i t .  

 What  I  can comment  on  is  tha t  Mr  Nath  i nd i ca ted  

to  me roundabou t  the  –  be tween the  6 t h  and the  8 t h  tha t  

there  i s  a  p recond i t ion  fo r  the  coa l ,  whethe r  i t  i s  l inked to ,  

you know,  the i r  requ i rement  fo r  fund ing ,  e t  ce tera .   I  20 

cannot  comment  because I  d id  no t  know tha t  background,  

you know,  a t  the  t ime.  

ADV SELEKA SC:    Thank you,  Cha i r.    

DR NTETA:    Yes.  

ADV SELEKA SC:    I  want  to  qu ick ly  cover  cer ta in  po in ts  



09 FEBRUARY 2021 – DAY 340 
 

Page 100 of 193 
 

w i th  you then tha t  you can move on in  your  ev idence  

Dr  Nte ta .   Dr  Nte ta ,  the  paragraph  tha t  you read f rom your  

a f f idav i t  wh ich  exp l i c i t l y  says Mr  Nath  ind i ca ted  tha t  Tegeta  

was go ing  to  buy  coa l  f rom OCM to  supp ly  to  Eskom.   Do 

you know why Eskom d id  no t  p rocure  coa l  d i rec t l y  f rom 

OCM? 

DR NTETA:    So  we d id  no t  ge t  i t  d i rec t l y  f rom OCM 

because the  Bus iness Rescue Pract i t ione r  had ind ica ted  

tha t  they were  no t  go ing  to  supp ly  us  w i th  coa l .  

 Second ly,  they  had the  year  be fore  had ac tua l l y  10 

s topped in  te rms o f  the  product ion  o f  coa l .   So tha t  i s  why 

we d id  no t  spec i f i ca l l y  go  d i rec t l y  to  OCM.   And then 

th i rd ly,  Tegeta  o f fe red  tha t  par t i cu la r  coa l .  

ADV SELEKA SC:    Ja ,  bu t  a re  you say ing  tha t  you  d id  no t  

know the  fac ts  the  Bus iness Rescue Pract i t ioners  on  

20 August  2015,  they communica ted  tha t  they w i l l  s top  the  

supp ly.   But  thereaf te r,  and more  spec i f ica l l y  . . . [ in tervenes]   

DR NTETA:    Yes.  

ADV SELEKA SC:    More  spec i f i ca l l y  f rom the  

3 r d  o f  September,  they cont inued to  supp ly  coa l .   Even in  20 

Apr i l  2015 they were  supp ly ing  coa l .   In  2016,  they were  

supp ly ing  coa l  to  the  Hendr ina  Power  S ta t ion .   A re  you 

say ing  tha t  you d id  no t  know tha t?  

DR NTETA:    Yes .   I  knew tha t  they were  supp ly ing  coa l  to  

the  Hendr ina  Power  S ta t ion .   My unders tand ing  -  and I  w i l l  
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say  tha t  I  am not  a  m in ing  eng ineer  –  my unders tand ing  is  

tha t  the  coa l  tha t  they were  supp ly ing  to  Hendr ina  was fo r  

a  CV and the  coa l  tha t  they were  l ook ing  to  supp ly  us  fo r  –  

Arnot  was o f  a  h igher  CD,  wh ich  was due to  benef ic ia t ion  

to  come th rough  –  so  i t  wou ld  become a  h igher  p roduct  

f rom the  expor t  m ine.  

CHAIRPERSON:    I  am sor ry  Mr  Se leka.   Can I  go  back to  

the  issue o f  Tegeta  o f fe r ing  coa l ,  th is  par t i cu la r  coa l?   I  

may have asked th is  quest ion  be fore  and i f  I  have ,  p lease  

fo rg ive  me but  I  wou ld  l i ke  to  be  reminded what  the  answer  10 

as .  

 I s  i t  no t  the  pos i t ion  tha t  the  coa l  tha t  Tegeta  was  

o f fe r ing  Eskom d id  no t  a t  tha t  s tage be long to  Tegeta?  

DR NTETA:    So  my unders tand ing  tha t  i s  my 

unders tand ing  f rom the  ev idence  o f  the  t ransact ion ,  tha t  

the  t ransact ion  was due to  –  I  th ink  i t  was –  yes,  I  d id  no t  

answer  your  quest ion  d i rec t l y.   No,  i t  d id  no t  be long to 

Tegeta .   They had taken over  the  opera t ions o f  the  m ine  

on ly.  

CHAIRPERSON:    Cou ld  they o f fe r  coa l  to  Eskom tha t  d id  20 

no t  be long to  them? 

DR NTETA:    So  yes,  they cou ld  o f fe r  coa l  tha t  d id  no t  

be long to  them.   In  my d iscuss ions w i th  Mr  Nath  in  o r  

a round January  or  so ,  he  d id  ind ica te  tha t  they had  taken  

over  the  opera t ions o f  the  m ind.    
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 So  tha t  –  on ly  I  unders tood i t  to  mean tha t  they  

wou ld  then ind i ca te  where  the  coa l  goes,  e t  ce tera .   But  in  

te rms o f  o f fe r ing  coa l  tha t  does no t  be long to  a  m ine.   Yes,  

a  supp l ie r  can do  so .  

CHAIRPERSON:    Wel l ,  I  do  no t  unders tand the  concept  o f  

them be ing  ab le  to  o f fe r  Eskom coa l  tha t  d id  no t  be long to 

them jus t  because they had taken  over  the  opera t ions o f  

the  m ine un less  the  ar rangement  was such tha t  the  owner  

o f  the  coa l  a l lowed them to  o f fe r  coa l  to  somebody.    

 A re  you ab le  to  c la r i f y  tha t  fo r  me?   I s  i t  someth ing  10 

tha t  used to  happen as  a  p rac t ise  o f  a  custom in  the  coa l  

sec t ion  as  fa r  as  Eskom is  concerned?  

DR NTETA:    So  cor rec t l y  so  tha t  you w i l l  ge t  somebody 

who does not  ac tua l l y  own the  asset ,  o f fe r ing  the  coa l .   So 

what  wou ld  happen in  o ther  ins tances as  we l l .   You wou ld  

have what  we ca l l  a  Market ing  Agent  who w i l l  then  be the  

ind iv idua l  tha t  i s  market ing  the  coa l  and they  do  not  

necessar i l y  own tha t  coa l  bu t  they o f fe r  the  coa l .  

CHAIRPERSON:    But  I  take  . . . [ in te rvenes]   

DR NTETA:    In  some ins tances,  yes .  20 

CHAIRPERSON:    Bu t  I  take  i t  tha t  i f  they  are  a  Market ing  

Agent ,  e i ther  when you conc lude a  cont rac t  concern ing  the  

coa l ,  you conc lude i t  w i th  the  owner.   Or  i f  you  conc luded i t  

w i th  the  Market ing  Agent ,  the  cont rac t  o f  the  coa l  be ing  

o f fe red  to  you,  tha t  the  agent  wou ld  be  do ing  so  w i th  the  
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au thor i t y,  au thor i sa t ion  o f  the  owner.    

 I  may be miss ing  someth ing  bu t  i f  I  g ive  you my 

tax i  fo r  you to  d r ive ,  you cannot  s ta r t  se l l ing  i t .   That  i s  

where  I  am coming f rom.   But  I  may be miss ing  someth ing  

because I  have never  worked a t  Eskom and I  have never  

worked in  the  coa l  sec to r.  

 You unders tand what  I  am ta lk ing  about?   The  

dr iver  –  as  a  dr i ver  o f  my tax i ,  i f  I  employ  you,  i t  may we l l  

be  tha t  you can conc lude an ar rangement  w i th  somebody  

who says tomor row p lease take  me Durban.   We wi l l  come 10 

back in  the  even ing  and I  w i l l  pay  you.   How much w i l l  i t  

cos t?   You do tha t .    

 That  money is  supposed to  come to  me,  the  owner.   

But  you cannot  s ta r t  se l l ing  the  ca r.   You unders tand? 

DR NTETA:    I f  I  t ry  and use tha t  par t i cu la r  example .  

CHAIRPERSON:    H ’m.  

DR NTETA:    And i t  i s  go ing  to  be  an  a t tempt  to  use an  

example .  

CHAIRPERSON:    H ’m.  

DR NTETA:    I t  wou ld  be  tha t  i f  you  ask  me to  take  me f rom 20 

Johannesburg  to  Durban in  a  tax i  tha t  the  dr iver  does not  

own but  I  w i l l  pay  the  dr iver  fo r  tak ing  me there .   So the  

dr iver  wou ld  then have to  pay  the  tax i  owner  in  t e rms o f  

. . . [ in te rvenes]   

CHAIRPERSON:    To  hand over  the  money.  
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DR NTETA:    Fo r  the  usage o f  the  car  o f  the  tax i .  

CHAIRPERSON:    To  hand over  the  money tha t  you have  

pa id  ove r  to  the  d r iver?  

DR NTETA:    Yes.  

CHAIRPERSON:    Yes.   No,  no .   I  accept  tha t .   Bu t  i t  jus t  

seems to  me tha t  the  se l l ing  o f  the  coa l  seems to  be  

someth ing  d i f fe ren t  bu t  maybe I  m iss  someth ing .   So 

because I  jus t  want  to  unders tand why you were  to  wa i t ing  

un t i l  Tegeta  had conc luded i t s  t ransact ion  w i th  OCM.   

 Then they wou ld  be  the  l awfu l  owners  o f  the  coa l ,  I  10 

wou ld  imag ine .   But  in  the  meant ime,  why not  negot ia te  

w i th  the  owners  as  fa r  as  the  coa l  i s  concerned? 

DR NTETA:    Yes.   As  I  ind ica ted ,  the  d i rec t  owners  were  

no t  o f fe r ing  in  te rms o f  the  coa l  t o  Eskom.   And I  am a l so  

prov id ing  th is  response in  h inds igh t ,  obv ious ly.   So the  

d i rec t  owners  were  no t  and Tegeta  was o f fe r ing  the  

par t i cu la r  coa l .  

 They had o f fe red  i t  in  January  as  we l l  as  in  

February,  as  the  Ev idence Leader  had sa id .   And  so  they  

had demonst ra ted  the  ab i l i t y  to  p rov ide  us  w i th  the  coa l .    20 

So wh ich  is  why we were  then get t ing  coa l  f rom them.    

 The quest ion  as  to  why not  wa i t  un t i l  the  

t ransact ion  is  conc luded.   One o f  the  reasons why  i t  was  

not  wa i t ing .   A t  the  t ime,  we were  look ing  fo r  coa l .   There  

was,  as  I  have ind ica ted  a t  the  very  beg inn ing ,  we had 
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what  we have as  our  –  a  pr imary  energy,  tac t i ca l  command 

cent re  tha t  was  meet ing  qu i te  regu lar l y  because o f  an  

issue fo r  coa l .   

 So the  op t ion  o f  wa i t ing  un t i l  the  t ransact ion  was  

conc luded was l im i ted  and I  wou ld  say no t  as  a t t rac t i ve  

because we f rom the  sk i l l  sourc ing  s ide  had pressure  to  

acqu i re  coa l .  

 And the  las t  in te rac t ion  tha t  we d id  have in  te rms  

o f  tha t  we needed to  acqu i re  coa l  was a t  the  tac t i ca l  

command cent re  on  the  8 t h  o f  Apr i l  where  they ins t ruc ted  10 

myse l f  and the  team to  secure  coa l .  

CHAIRPERSON:    O f  course  . . . [ in te rvenes]   

DR NTETA:    I  have t r ied  to  answer  you as  best  tha t  I  can.  

CHAIRPERSON:    Yes.   No,  no ,  no .   That  i s  f ine .   But  o f  

course ,  the  moment  you say to  me the  owner  o f  the  coa l  

was aga ins t  g iv ing  you the  coa l .   That  seems to  make your  

s i tua t ion  worse  because i t  means you know tha t  the  owner  

o f  the  coa l  does not  want  to  g ive  the  coa l  to  you fo r  

whatever  reasons ,  va l id  o r  no t  va l id .    

 And somebody e lse  who is  no t  the  owner  o f  the  20 

coa l ,  comes to  you and o f fe r  somebody e lse ’s  coa l  and you  

know tha t  tha t  somebody e lse  does not  want  th is  coa l  to  be 

o f fe red  to  you.  

 Does i t  no t  make  i t  worse?  I t  looks l i ke  co l lus ion  

be tween Eskom and Tegeta  to  do  someth ing ,  tha t  on  the 
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face  o f  i t  appears  to  me,  to  say the  least ,  s t range.    

DR NTETA:    So  Cha i rperson i t  i s  no t  unusua l  and i t  i s  an 

un for tunate  s i tua t ion  tha t  Eskom – we f ind  ourse l ves in .   

Where  you wou ld  have an owner  o f  coa l  ind ica t ing  tha t  

they do  not  want  to  d i rec t l y  t ransact  w i th  Eskom.    

 Some o f  the  owners  m ight  have sa id  to  us :   Wel l ,  

you as  Eskom a re  look ing  in  te rms o f  power  based B lack  

Economic  Empowerment  and I  as  the  owner  o f  the  asset  

and who invested .    

 So there fore ,  you wou ld  dea l  w i th  our  Market ing  10 

Agent  o r  they jus t  do  no t  want  to  dea l  w i th  ou r  –  sor ry,  

Eskom’s  reasons.    

 So i t  i s  no t  so  -   un for tunate ly,  i t  is  no t  uncommon 

tha t  tha t  happens  when the  asset  owner  jus t  says tha t  I  do  

no t  want  to  dea l  w i th  Eskom.   I  w i l l  g ive  my coa l  to  

somebody and they w i l l  dea l  w i th  i t .    

CHAIRPERSON:    Bu t  in  th is  case  was th is  you r  s i tua t ion?   

I  mean,  the  scenar io  tha t  you te l l  me,  seems to  me tha t  i t  

i s  a  scenar io  where  the  owner  may,  fo r  whatever  reason,  

no t  want  to  dea l  w i th  Eskom but  ac tua l l y  when the  20 

Market ing  Agent  o r  whoever  dea ls  w i th  Eskom,  they do  so  

w i th  the  b less ing  or  permiss ion  o f  the  owner  in  the  sense 

tha t  the  owner  knows tha t  the  th i rd  pa r ty  o r  the  Market ing  

Agent  w i l l  ac tua l l y  be  do ing  th i s .    

 They may jus t  have some o the r  reasons why the  



09 FEBRUARY 2021 – DAY 340 
 

Page 107 of 193 
 

owner  does not  want  to  dea l  w i th  tha t  bu t  i t  seems tha t  the  

owner  has no  ob jec t ion .   But  in  th is  par t i cu la r  case,  a re  

you ab le  to  say the  Bus iness Rescue Pract i t ione rs  had no  

ob jec t ion  to  Tege ta  o f fe r ing  you OCM’s  coa l  a t  tha t  t ime? 

DR NTETA:    I  wou ld  say a t  the  t ime,  I  wou ld  assume they 

had no ob jec t ion  because they were  supp ly ing  tha t  coa l  

f rom OCM.   So wh ich  –  they wou ld  have done so  on  two  

prev ious agreements .  

 So I  wou ld  say tha t  a t  the  t ime I  wou ld  assume tha t  

they do  not  have  an ob jec t ion .   I  wou ld  a lso  assume and I  10 

am say ing  so  based on a t  the  t ime tha t  the  Bus iness 

Rescue Pract i t ioner  was aware  where  tha t  coa l  was  go ing .   

To  answer  you.  

CHAIRPERSON:    Jus t  . . . [ in te rvenes]   

DR NTETA:    The . . .  

CHAIRPERSON:    No,  no .   Comple te  your  answer  Dr  Nte ta  

DR NTETA:    Yes.   So when I  was prov id ing  you w i th  the  

example  to  say  tha t  tha t  happens a t  o the r  s i tua t ion  

because you asked me i f  i t  i s  no t  unusua l .   So I  was jus t  

ind ica t ing  tha t  no  i t  i s  no t  unusua l  where  you w i l l  dea l  w i th  20 

somebody and no t  the  asset  owner.  

CHAIRPERSON:    H ’m.   Okay.   Mr  Se leka.  

ADV SELEKA SC:    Yes.   Thank you,  Cha i r.   Dr  Nte ta ,  I  am 

not  sure  whether  your  answers  are  g iven on the  bas i s  o f  a  

fac tua l  fa i rness f rom what  happened a t  tha t  t ime.   Or  a re  
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you  s imp ly  t ry ing  to  reason out  the  ac t ions o f  Eskom? 

 One o f  the  th ings you ment ioned  is  tha t  you had  

been ins t ruc ted  to  go  ou t  and look fo r  coa l  bu t  we know 

tha t  in  th is  fac tua l  s i tua t ion  you d id  no t  go  to  Tegeta .   

Tegeta  came to  you w i th  an  unso l i c i ted  o f fe r.    

 So  the  two do not  connect  tha t  you  were  ins t ruc ted  

to  go  ou t  and look fo r  coa l  bu t  what  we see he re  is  the 

o ther  way around  and tha t  i s  what  Mr  Khoza expresses as  

a  po in t  o f  concern  in  th i s  a f f idav i t  tha t  th is  was not  

Eskom’s  in i t ia t i ve ,  i t  was Tegeta  coming to  Eskom 10 

unso l i c i ted .   Your  comment?  

DR NTETA:    Okay.   I  am go ing  to  comment  and d rew my 

comment ,  I  am go ing  to  ask  i f  I  can  re fer  to  cer ta in  

documents .   The  f i rs t  document  tha t  I  am go ing  to  ask  to  

re fer  to  because  I  want  to  then jus t  t ry  and crea te  the  

t ime l ine  in  te rms  o f  th is  par t i cu la r  t ransact ion  tha t  we are  

look ing  a t .  

 The f i rs t  document ,  and I  am go ing  to  rea l l y  t ry  

and re fer  to  i t  cor rec t l y.   I t  i s  in  the  Eskom Bund le  18 ,  page  

891.   Eskom Bund le  18 ,  page 891.    20 

ADV SELEKA SC:    I t  seems to  be  18(B)  Cha i rpe rson.  

DR NTETA:    Oh,  god.   Okay we had. . .   Can I  cont inue?  

CHAIRPERSON:    Not  ye t .   Le t  us  f ind  the  document  f i rs t .    

DR NTETA:    Okay.    

ADV SELEKA SC:    I t  i s  page 891.    
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DR NTETA:    E igh t ,  n ine ,  one.   Yes.  

CHAIRPERSON:    Yes,  I  am a t  page 891,  Bund le  18 .    

DR NTETA:    Okay.   So to  answer  t he  quest ion  i n  te rms o f ,  

you know,  look ing  fo r  coa l  and the  supp ly  coming th rough.   

Tegeta ,  yes  came th rough and ind i ca ted  tha t  they had coa l  

and I  ind ica ted  ear l ie r  tha t  p robab ly  f rom about  March,  

they sa id  tha t  our  cur ren t  supp ly  is  coming to  an  end and  

we have ava i lab i l i t y  to  p rov ide  you,  you know,  cont inued  

coa l .  

 And tha t  i s  when I  re fe r red  to  say ing  tha t  the  10 

supp ly  came to  me.   That  i s  what  they wou ld  do .   The 

supp l ie r  wou ld  do  tha t  in  the  normal  course  because i f  they  

have got  coa l ,  they  a lways to  want  to  ex tend in  te rms o f  

the i r  par t i cu la r  o f fe r ing  

 Now I  have re fer red  to  th is  par t i cu la r  page and I  

am go ing  to  re fer  to  another  page to  then ind ica te  tha t  

when you look in  te rms o f  th is ,  i t  was an emai l  tha t  was  

wr i t ten  f rom what  we wou ld  ca l l  ou r  coa l  opera t ions  –  coa l  

demand s ide .    

 So f rom a  fue l  source ’s  pe rspect ive ,  the  demand o r  20 

the  requ i rement  fo r  coa l  then comes f rom the  coa l  demand 

s ide .   And we rece ived th is  coa l .   Now when –  so  we  

rece ived th i s  emai l .   When we get  th is  emai l  –  and I  am 

jus t  go ing  to  t ry  to  p rov ide  contex t .  

 The h igh l igh t  o f  the  emai l  there  i t  –  she ind ica tes :  
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“  Good morn ing  and p lease f ind  a t tached the  

s ta tus  repor t . ”  

 And she under l i ned in  tha t  par t i cu la r  emai l  the  

power  s ta t ion  in  te rms o f  A rnot  because i t  was a  concern  in  

te rms o f  us  be ing  ab le  to  secure  coa l  fo r  A rnot .    

 And she ind ica ted  tha t  there  the  de l i ver ies  tha t  

were  due to  come to  the  power  s ta t ion  –  I  am jus t  go ing  to  

use –  round i t  up  –  because i t  says  14 k i lo  tons –  aga ins t  a  

p lan  o f  22 .    

 What  tha t  t rans la tes  i s  tha t  we are  no t  de l i ver ing  10 

the  requ i red  amount  o f  coa l  to  tha t  par t i cu la r  power  

s ta t ion .  

 The second e lement  and tha t  i s  a  concern  because  

we need to  ensure  tha t  we a re  meet ing  wha tever  i s  

p lanned.   So we  are  under  –  we  –  the  pr imary  energy i s  

underper fo rming.  

 Her  next  sentence ind ica tes  tha t  the  bu rn  is  15  k i lo  

tons in  te rms o f  the i r  burn ing  15  k i lo  tons aga ins t  what  the  

power  s ta t ion  had ind ica ted  to  us  so  tha t  they  shou ld  

ra the r  burn  14  k i lo  tons.  20 

 But  a lso  then –  so  the  p ic tu re  tha t  i s  –  tha t  she is  

h igh l igh t ing  in  those s ta tements ,  i s  s imp ly  say ing  tha t  we 

are  ge t t ing  too  l i t t le  coa l  in to  Arnot  and we are  burn ing  

what  we are  supposed to  aga ins t  a  burn  tha t  i s  even  more .  

 So then i t  c rea tes  an  issue in  te rms o f  supp ly ing .   
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You w i l l  no t i ce  tha t  th is  par t i cu la r  emai l  i s  sent  a t  08 :00(?)  

in  the  morn ing .   I  am not  go ing  to  re fer. . .    

 So  th is  i s  on  the  8 t h .   I  have been d iscuss ing  w i th  

Mr  Nath  cor rec t l y  so ,  p redominant ly  about  jus t  supp ly ing  

coa l  because one ,  in  tha t  per iod  o f  t ime,  we do unders tand  

tha t  we need coa l  fo r  A rnot  because we are  be ing  adv ised  

o f  th is  qu i te  o f ten  tha t  we need to  ensure  th i s  pa r t i cu la r  

coa l .  

 So he o f fe rs  me  th is  coa l  and I  then looked and  

not ing  tha t  the  organ isa t ion  in  t he  pr imary  [ ind i s t inc t  –  10 

word  cu t  o f f ]  have an issue tha t  in  te rms o f  ge t t ing  coa l ,  so  

tha t  i s  sor t  o f  when –  I  am t ry ing  to  answer  one,  Mr  

Khoza ’s  ind i ca t ion  tha t  when i f  there  was a  prob lem then  

why d id  we not  go  to  them.   Wel l ,  the  prob lem in tens i f ied  

on  and about  the  8  Apr i l  and so  we know tha t  we do have 

potent ia l  fo r  rece iv ing  the  coa l  f rom th is  pa r t i cu la r  supp ly  

i s  one o f  the  e lements  tha t  myse l f  and my team on.  

 I  then want  to  re fe r  you to  on  the  same day,  so  we  

have th i s  emai l  coming a t  about  e igh t  and there  i s  a  

concern  w i th in  the  depar tment .   They then ca l l  tha t  TED 20 

tac t i ca l  command cent re .   I  am now go ing  to  re fe r  to  Mr  

Koko ’s  a f f idav i t  and tha t  i s  MMK53 wh ich  is  the  Eskom 

bund le  15  o f  864,  page 864,  and I  w i l l  pause.  

ADV SELEKA SC:    Cha i r,  I  do  no t  th ink  you w i l l  have tha t .   

I  do  no t  th ink  the  Cha i rperson w i l l  have …[ in te rvenes]  
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DR NTETA:    Pardon?  

ADV SELEKA SC:    No,  I  am speak ing  now to  the  

Cha i rperson.  

DR NTETA:    Oh,  okay.  

ADV SELEKA SC:    Eskom bund le  15 ,  I  do  no t  th ink  the  

Cha i rperson w i l l  have i t .  

DR NTETA:    I  can  read i t  ou t .   Not?   Sor ry,  ev idence  

leader.  

CHAIRPERSON :    Okay,  you can do tha t .   Have we got  i t  

somewhere?  10 

ADV SELEKA SC:    I  have i t ,  yes .  

CHAIRPERSON :    Yes,  okay.   She can read i t  ou t  in  the  

meant ime i f  i t  i s  no t  too  long.  

ADV SELEKA SC:    Yes,  jus t  g ive  us  the  re fe rence  aga in ,  

page number?  

DR NTETA:    MMK53 and then i t  is  in  the  bund le  15 ,  page  

864.  

ADV SELEKA SC:    Page 864.  

DR NTETA:   I  am unc lear  as  to  whethe r  I  shou ld  read.   

Yes.  20 

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    You may read i t .  

ADV SELEKA SC:    Ja ,  le t  me jus t  ident i f y  the  document  

fo r  the  Cha i rperson.   Page 864,  bund le  15 ,  Cha i rperson,  

a re  m inutes  o f  a  meet ing  Pr imary  Energy D iv is ion ,  Tact ica l  
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Command Cent re  he ld  on  the  8  Apr i l  2016.   Ms Nte ta ,  you  

may read the  po r t ion  you want  d raw to  the  Cha i rperson ’s  

a t ten t ion .  

DR NTETA:    Okay,  so  the  f i rs t  e lement  i s ,  i t  i s  no ted  the  

emai l  tha t  was sent  a t  about  8 .39  in  the  morn ing  and i t  

c rea tes  a  concern  in  te rms o f  the  depar tment  and a  tac t i ca l  

command cent re  meet ing  is  then convened.   The t ime there  

ind ica ted  one o ’ c lock  and th i s  because the  d i v is ion  w i th in  

Pr imary  Energy tha t  ac t i va tes  the  demand not ice  a  concern  

and then says le t  us  t ry  and –  le t  us  convene and t ry  and 10 

address the  concern .   I  want  to  then re fer  you to  in  tha t  

same documents ,  I  have re fer red  you to  the  t ime in  an  

e f fo r t  jus t  to  share  w i th  you how we get  to  the  submiss ion  

and th ings l i ke  tha t  as  we l l .   

 I  then look to  then re fer  you to  the  next  page wh ich  

is  865 and then we go to  the  las t  page wh ich  was  865,  a t  

the  bo t tom i t  then ta lks  to  some o f  the  issues and the  

concerns tha t  a re  ra ised.   Sor ry?  

CHAIRPERSON :    No,  I  wanted to  conf i rm tha t  you are  s t i l l  

on  the  same bund le .  20 

DR NTETA:    Sor ry?  

CHAIRPERSON :    I  wanted to  con f i rm tha t  you are  s t i l l  on 

the  same bund le .  

DR NTETA:    Yes,  I  am s t i l l  on  the  same bund le .  

CHAIRPERSON :    How come I  do  no t  have tha t  bund le  i s  i t  
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because i t  was not  expected tha t  bund le  to  be  re fe r red  to?  

ADV SELEKA SC:    I t  was –  we thought  Cha i r  wou ld  re fer  

to  the  a f f idav i t  o f  Mr  Koko,  Cha i r.   The Cha i rperson,  we 

can san i t i se  9  fo r  the  Cha i rpe rson.  

CHAIRPERSON :    No,  no ,  no ,  no ,  i t  i s  f ine ,  I  am jus t  t ry ing  

to  unders tand so  tha t  we can make su re  next  t ime we do 

not  f ind  ourse lves in  the  same s i tua t ion .   No,  tha t  i s  f ine ,  

le t  us  cont inue,  as  long as  we do not  f ind  ourse lves in  the 

same s i tua t ion .  

DR NTETA:    I  apo log i se .  10 

CHAIRPERSON :    No,  no ,  i t  i s  f ine .   Okay,  you may 

cont inue.  

DR NTETA:    Okay,  okay.   So in  te rms o f  tha t  there  are 

cer ta in  aspects  tha t  in  te rms o f  the  m inutes  and i t  i s  –  I  

th ink  pe rhaps I  am jus t  t ry ing  to  show the  tu rn  o f  events .   

So on th is  day the  d iscuss ions w i th  regards to  Mr  Mage lan i  

about  the  submiss ion ,  the re  is  d i scuss ions w i th  regards to  

the  supp l ie r  about  the  submiss ion .   There  is  a lso  th is  

requ i rement  in  te rms o f  the  coa l  tha t  has been ind i ca ted  to  

the  f ie ld  sourc ing  depar tment .  20 

 One o f  the  key ac t ions tha t  comes out  o f  there  is  

tha t  i f  you  look a t  bu l le t  po in t  3  –  so  i f  you  look on  i tem 4 ,  

bu l le t  po in t  3 ,  i t  then ta lks  to  the  Arnot  RFP,  once aga in  

jus t  ind i ca t ing  tha t  there  i s  a  concern  and we d iscussed i t  

a t  th is  pa r t i cu la r  meet ing  and i t  ind ica ted  tha t  there  i s  
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shor t fa l l  f rom May wh ich  needs to  be  addressed and DM,  

wh ich  is  the  Cha i rperson o f  the  tac t i ca l  command cent re ,  

adv ised tha t  AN,  wh ich  is  myse l f ,  now needs to  deve lop  a  

proposa l  fo r  the  shor t fa l l  ca l l  and agree th i s  w i th  Mr  –  Vus i  

and Matshe lo ,  wh ich  is  Mr  Mbowen i  and Mr  Koko.  

ADV SELEKA SC:    Dr  Nte ta?  

DR NTETA:    Yes? 

ADV SELEKA SC:    Okay,  the  Cha i rperson needs to  fo l low 

what  you are  say ing .   

DR NTETA:    Okay.  10 

ADV SELEKA SC:    So can you aga in  ind i ca te  where  you  

are  read ing  f rom in  te rms o f  on  tha t  page 8  …[ in te rvenes]    

DR NTETA:    Oh,  okay.  

ADV SELEKA SC:    A re  you read ing  f rom page 865?  

DR NTETA:    I  am read ing  on page 865,  there  are  i tems 

tha t  a re  there ,  I  am look ing  a t  i tem 4 .  

ADV SELEKA SC:    Yes.  

DR NTETA:    And in  i tem 4  there  is  –  I  am go ing  to  ca l l  i t  

bu l le t  po in t  number  3 .  

ADV SELEKA SC:    Okay,  i t  i s  wr i t ten  number  3 .  20 

DR NTETA:    Which  s ta r ts  –  yes,  i t  i s  wr i t ten  number  3 .  

ADV SELEKA SC:    Yes.  

DR NTETA:    And  i t  s ta r ts  Arnot  RFP.  

ADV SELEKA SC:    Yes,  jus t  read i t  then to  the 

Cha i rperson,  read i t  on  reco rd .  
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DR NTETA:    Okay.  

“Arnot  RFP went  th rough MCK p rocess. ”  

MCK was s tand ing  fo r  McK insey.  

“Wi l l  take  coa l  de l i very  to  March 2017. ”  

So tha t  i s  the  Arnot  RFP.   The next  sentence:  

“The shor t fa l l  f rom May 20 …[ in tervenes]  

ADV SELEKA SC:    sor ry,  jus t  be fore  you proceed there .  

DR NTETA:   Yes.  

ADV SELEKA SC:    Exp la in  to  the  Cha i rpe rson tha t  f i rs t  

sentence.   A rnot  RFP,  tha t  i s  a  request  fo r  p roposa l ,  go ing  10 

th rough McKinsey process,  you  say MCK s tands fo r  

McK insey process.  

DR NTETA:    Yes.  

ADV SELEKA SC:    Wil l  take  coa l  de l i very  to  March  2017.     

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    Can you exp la in  tha t  to  the  

Cha i rperson p lease?  What  does tha t  mean? 

DR NTETA:    So  dur ing  th is  per iod  one o f  the  – yes,  I  am 

t ry ing  to  exp la in  the  sentence in  contex t .  

ADV SELEKA SC:    Yes,  p roceed?  20 

DR NTETA:    Shou ld  I  cont inue?  

ADV SELEKA SC:    Yes,  p lease.  

DR NTETA:   Okay.   So dur ing  the  process o f  –  I  am go ing  

to  say f rom the  1  January  2016,  Arnot  power  s ta t ion ,  wh ich  

was prev ious l y  supp l ied  coa l  by  Exxaro  as  we l l  o ther  
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supp l ie rs ,  tha t  Exxaro  cont rac t  had been te rm inated.   We 

d iscussed i t  be fore ,  bu t  I  w i l l  remind you i t  was te rm inated 

and there  was a  d ispute  be tween Eskom and Exxaro  wh ich  

we d i scussed before .  

 So we had issued a  request  fo r  p roposa l  to  rep lace  

the  coa l  tha t  wou ld  have –  rep laced the  a l loca t ion  o f   

Exxaro  w i th  th is  RFP as we l l  as  the  o ther  supp l i e rs  tha t  

were  cur ren t ly  supp ly ing  Arnot  and tha t  i s  wha t  i s  in  

re la t ion  to  the  Arnot  RFP.  

 Now the  MCK process is  tha t  i t  was in  te rms o f  the  10 

–  we had McKinsey w i th in  Eskom a lso  w i th in  Pr imary  

Energy tha t  were  look ing  in  te rms o f  ass is t i ng  on  

negot ia t ions ,  look ing  in  te rms o f  cos t ing  and th ings l i ke  

tha t .   So tha t  i s  when we so r t  o f  –  we ca l l  i t  the  MCK 

process.  

ADV SELEKA SC:    Yes?  

DR NTETA:    Yes,  I  was t ry ing  to  exp la in  tha t  sentence.  

ADV SELEKA SC:    Yes,  p roceed.  There  are  quest ions 

regard ing  the  Exxaro .  

DR NTETA:    Okay,  a l r igh t ,  sor ry.  20 

ADV SELEKA SC:    Yes.   P roceed? 

DR NTETA:    Okay.   So then the  next  sentence reads :  

“The shor t fa l l  f rom May 2016 needs to  be  

addressed. ”  

And then:  
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“DM…” 

Which  is  the  Cha i rpe rson tac t i ca l  command cent re  

“…adv ised tha t  AN…” 

Which  is  myse l f .  

“…now needs to  deve lop  a  proposa l  fo r  the  shor t fa l l  

coa l  and agree th is  w i th  Vus i  and Matshe la . ”  

ADV SELEKA SC:    Yes?  

DR NTETA:    I  w i l l  then take  you a lso  to  the  next  page 

wh ich  is  page 866 wh ich  then …[ in tervenes]  

ADV SELEKA SC:    Jus t  be fo re  you do tha t  –  sor ry,  be fore  10 

you do tha t ,  exp la in  to  the  Cha i rperson the  las t  sentence  

you read.  

DR NTETA:    Okay,  no t  a  p rob lem.   So the  las t  sentence 

tha t  I  read was  tha t  I  wou ld  need to  engage w i th  Mr  

Mboweni  and Mr  Koko w i th  regards to  –  in  essence  what  i t  

i s  say ing  is  tha t  to  address in  te rms o f  the  shor t fa l l  fo r  

A rnot  because there  was a  concern  about  i t  and they 

ind ica ted  tha t  I  was ins t ruc ted  to  engage w i th  them on i t .  

ADV SELEKA SC:    I s  there  a  reason why you d id  no t  

ment ion  th is  document  in  your  a f f idav i t .  20 

DR NTETA:    To  be  ve ry  honest  w i th  you I  d id  no t  have i t ,  I  

d id  no t  see i t ,  i t  i s  ac tua l l y  when  I  was go ing  th rough Mr  

Koko ’s  a f f idav i t  tha t  I  saw th is  par t i cu la r  –  the  ac tua l  

m inutes ,  so  I  d id  no t  –  what  I  d id  reca l l  in  my d iscuss ions  

w i th  the  invest iga tor,  I  d id  say tha t  we had a  tac t i ca l  
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command cent re  where ,  you know,  the  demand i s  ra i sed 

and –  sor ry,  the  demand is  ra ised  and then we wou ld  ac t  

on  i t  bu t  I  d id  no t  have access to  the  m inutes .  

CHAIRPERSON :     Mr  Se leka,  I  unders tood Dr  Nte ta  to  be  

re fer r i ng  to  these  –  I  th ink  i t  i s  now two documents  or  i s  i t  

one?  

ADV SELEKA SC:    I t  i s  one.  

CHAIRPERSON :    I  unders tood her  to  be  re fer r ing  to  tha t  

document  o r  those documents  in  o rder  to  answer  a  

quest ion  tha t  you  had put  to  her  based on what  Mr  Khoza 10 

had sa id .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    Do you want  to  jus t  repeat  tha t  quest ion  

because I  am not  sure  tha t  I  ge t  the  connect ion  be tween  

what  i s  in  the  document  based on  what  Dr  Nte ta  i s  say ing  

and tha t  quest ion .  

ADV SELEKA SC:    That  i s  cor rec t ,  Cha i r.   Dr  N te ta  you 

w i l l  reca l l  tha t  Mr  Khoza f inds  i t  su rpr is ing  and he says the  

approach he re  to  o f fe r  coa l  was not  done by  Eskom,  i t  was  

not  Eskom’s  in i t ia t i ve  approach ing  Tegeta ,  i t  was  Tegeta  20 

approach ing  Eskom.   So h is  po in t  i s  –  and I  th ink  i t  dea ls  

exact ly  w i th  wha t  you are  t ry ing  to  say now wh ich  i f  you  

say there  was a  shor t fa l l ,  why d id  Eskom not  take  tha t  

in i t ia t i ve  to  address the  shor t fa l l?   Ins tead Tegeta  was the  

one tha t  approaches you w i th  th is  p repayment  request .   
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DR NTETA:    I  am t ry ing  to  answer  tha t  par t i cu la r  quest ion  

in  g iv ing  contex t  and maybe i t  i s  –  I  am los ing  the  contex t .  

CHAIRPERSON :    Maybe we shou ld  …[ in tervenes]  

DR NTETA:    So  a l l  I  am t ry ing  to  say …[ in tervenes ]  

CHAIRPERSON :    Dr  Nte ta ,  I  am sor ry.   Maybe le t  us  do  

th is  way.  

DR NTETA:    Yes.  

CHAIRPERSON :    Make your  –  g ive  me your  answer  to  

what  Mr  Khoza is  say ing  about  your  vers ion  and then once  

you have g i ven me the  answer  you can say i n  suppor t  o f  10 

th is  answer,  i f  we go to  th is  document  o r  tha t  document  

you w i l l  f ind  tha t  i t  suppor ts  my answer  by  say ing  a ,  b ,  c ,  

d .   Maybe i t  w i l l  be  easy to  fo l low i t  l i ke  tha t .  

DR NTETA:    Okay,  a l r igh t .  

CHAIRPERSON :    In  o ther  words g ive  your  answer  w i thout  

go ing  to  the  document  f i rs t  to  say th is  i s  my response and  

then you say th is  document  here ,  there  is  a  document  tha t  

suppor ts  what  I  am say ing  and th is  i s  the  document  and 

th is  i s  how i t  suppor t s  me.  

DR NTETA:    Okay.   So my response to  Mr  Khoza  say ing  20 

tha t  i f  there  was a  requ i rement  fo r  coa l  he  f inds  i t  s t range 

tha t  Tegeta  wou ld  then come and o f fe r  us  coa l  and we 

wou ld  no t  be  look ing  fo r  coa l .   My response is  tha t  we were  

look ing  fo r  coa l  and look ing  fo r  coa l  i s  in  d i f fe ren t  fo rms.   

Some o f  i t  i s  where  a  supp l ie r  w i l l  come and say I  have 
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coa l .   Par t i cu la r ly  i f  the i r  cont rac t  i s  exp i r ing  and there  is  a  

need to  –  and they have coa l  ava i lab le .   So we were  

look ing  fo r  coa l .  

CHAIRPERSON :    Yes,  oaky.  

ADV SELEKA SC:    Thank you.  

CHAIRPERSON :    Wel l ,  I  guess tha t  Mr  Khoza ’s  po in t  –  

and I  say  no th ing  about  i t s  mer i t s ,  I  am jus t  say ing  h is  

po in t  seems to  be  not  necessar i l y  tha t  you were  no t  

look ing  fo r  coa l  genera l l y  speak ing  but  tha t  you were  no t  

the  ones who went  to  Tegeta  and sa id  have you got  coa l  fo r  10 

us?  So but  based on what  you are  say ing  I  th ink  your  

answer  wou ld  be  yes,  we a re  no t  the  ones who approached  

Tegeta ,  they approached us .  

DR NTETA:    Cor rec t .  

CHAIRPERSON :    Yes,  I  am not  – I  have not  looked a t  Mr  

Khoza ’s  a f f idav i t ,  I  am not  sure  tha t  h is  po in t  connects  

p roper ly  because  i f  we are  in  need o f  coa l  and somebody  

happens to  be  in  need o f  a  cont rac t  w i th  us ,  we are  look ing  

fo r  coa l ,  we are  look ing  fo r  somebody who can se l l  us  coa l ,  

somebody is  look ing  fo r  a  –  somebody who needs coa l  and  20 

they approach us ,  why is  i t  a  b ig  issue but  I  maybe  miss ing  

someth ing  because I  have not  looked,  re f resh my memory 

on  h is  a f f idav i t  bu t  he  m ight  be  ab le  to  say tha t  there  is  

someth ing  tha t  I  may be miss ing  in  h is  po in t .  

ADV SELEKA SC:    Cha i r,  I  th ink  the  emphas is  in  h is  
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a f f idav i t  i s  about  what  was communica ted  to  them o r  to  h im  

in  person pr io r  t o  the  submiss ion  be ing  made to  t he  BTC 

and he says we were  approached  on the  bas i s  tha t  Tegeta  

wants  to  supp ly  coa l  bu t  i t  tu rns  ou t  tha t  they wanted a  

prepayment ,  so  he  makes th is  two po in ts  tha t  on  the  one  

hand,  i f  you  say there  was a  shor t fa l l ,  you  do not  seem to  

have taken the  in i t ia t i ve  to  approach them,  they  are  the  

ones who came to  you and,  on  the  o ther  hand,  we were  

to ld  i t  i s  fo r  coa l  bu t  now the  submiss ion  says i t  i s  fo r  

p repayment  and he d is t ingu ishes between the  two.   So we 10 

were  on  the  f i rs t  leg  o f  i t  and I  hear  what  the  Cha i rperson 

is  say ing .   I  may have to  read f rom h is  a f f idav i t ,  Cha i r.  

CHAIRPERSON :    Yes.   You see,  I  can unders tand i f  he 

has a  concern  tha t  they were  no t  to ld  about  the  

prepayment  requ i rement .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    Up t  whatever  t ime or  they were  never  

to ld  a t  a l l ,  tha t  I  can unders tand,  bu t  I  th ink  tha t  i s  

separa te  po in t .  

ADV SELEKA SC:    Yes.  20 

CHAIRPERSON :    The one about  i t  was not  Eskom who  

approached Tege ta ,  I  am not  sure  tha t  I  fo l low i t .   Bu t  i f  

maybe la te r  on  you have a  look  and you th ink  there  is  

someth ing  in  i t  then maybe you cou ld  t r y  aga in ,  you cou ld  

rev i se  i t .  
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ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON :    You may have  re f reshed your  memory  

recent ly  and you –  bu t  I  am jus t  say ing  tha t ,  I  mean,  i f  you  

have need fo r  coa l  and somebody needs a  buyer  o f  coa l  

you might ,  you know,  i t  i s  easy to  see how i t  cou ld  happen.   

You know,  somebody phones you and say I  have got  coa l ,  

you say oh ,  you know,  i t  i s  as  i f  you  knew my s i t ua t ion ,  I  

ac tua l l y  need coa l  r igh t  now,  I  need i t  yes terday,  le t  us  ta lk  

about  money,  you  know? 

ADV SELEKA SC:    Ja .   I  th ink ,  Cha i rpe rson,  we shou ld  10 

look a t  i t  aga ins t  the  backdrop o f  what  was happen ing  a t  a  

t ime,  Dr  Nte ta ,  because Tegeta  was a l ready hav ing  shor t  

te rm cont rac ts  w i th  Eskom f rom January  2016  and the  

second one in  February  2016 wh ich  was go ing  to  exp i re  i s  

i t  the  15  or  the  18  Apr i l  2016?  

DR NTETA:    I  ac tua l l y  th ink  i t  i s  e i ther  the  13  o r  the  16  

Apr i l ,  so  le t  us  se t t le  on  the  16 t h ,  tha t  i s  on  common date  

tha t  we have but… 

ADV SELEKA SC:    Yes.  

DR NTETA:   I  am not  sure .   I  th ink  i t  i s  the  16 t h ,  ja ,  20 

because you th ink  i t  i s  the  18 t h .  

ADV SELEKA SC:    So  these were  cont rac ts  t ha t  were  

shor t  te rm,  a l ready Tegeta  buy ing  f rom OCM to  supp ly  to  

Eskom at  Arnot  power  s ta t ion ,  cor rec t?   Speak out ,  i f  you 

can speak out?  
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DR NTETA:    Yes ,  so  those were  a l ready the  two cont rac ts  

tha t  they had,  yes .   I  am not  sure  I  heard  the  quest i on .  

ADV SELEKA SC:    Yes,  those were  the  two cont rac ts  tha t  

Tegeta  had w i th  Eskom and then you have th is  t ime around  

-  and,  you see,  there  are  va r ious reasons g iven why  Tegeta  

made the  approach.   One o f  the  reasons is  tha t  Tegeta  

wanted an ex tens ion  o f  the  cont rac t .  

DR NTETA:    Cor rec t .   I  am not  su re  i f  you  a re  f rozen or  i f  

you  asked me a  quest ion  tha t  I  d id  no t  unders tand.  

CHAIRPERSON :    Do you want  to  comment  on  tha t?  10 

ADV SELEKA SC:    Yes,  you conf i rm tha t  tha t  i s  one o f  the 

reasons why Tegeta  –  or  was g iven,  as  Tegeta  approach ing  

Eskom.  

CHAIRPERSON :    Was g iven by  whom? 

DR NTETA:    Ja ,  so  one o f  the  reasons fo r… 

ADV SELEKA SC:    Okay,  you in  your  submiss ion  

…[ in tervenes]  

DR NTETA:    Can  I  ask  you to  repeat  the  quest ion  p lease? 

ADV SELEKA SC:    Yes,  we are  repeat ing  i t .   The 

techno logy is  too  s low.   In  your  submiss ion  to  the  BTC you  20 

gave as  a  reason  fo r  the  submiss ion  tha t  Tegeta  wanted to  

ex tend the  ex is t ing  cont rac t .  

DR NTETA:   Yes.  

ADV SELEKA SC:    So  on the  one  hand tha t  i s  the  reason 

g iven and on the  o ther  hand,  wh ich  is  now a  d i f fe ren t  
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aspect  a l togethe r,  the  focus o f  ou r  inqu i ry  as  we l l  i s  tha t  

you requested tha t  the  prepayment  be  made to  Tegeta  in  

tha t  submiss ion .  

DR NTETA:    So  the  supp l ie r  was look ing  to  –  I  th ink  there  

is  a  de lay,  sor ry.  

CHAIRPERSON :    Sor ry,  we –  the  techno logy is  g iv ing  us  a  

prob lem but  I  want  to  say,  Mr  Se leka,  where  what  you say 

to  her  i s  no t  in  the  fo rm o f  a  quest ion ,  you want  her  to  

comment ,  jus t  make i t  c lear  tha t  you are  ask ing  her  to  

comment .  10 

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    Because somet imes she is  no t  sure  

whethe r  you expect  her  to  say anyth ing  or  whether  you are  

s t i l l  con t inu ing .  

ADV SELEKA SC:    Thank you,  Cha i r.   Dr  Nte ta ,  I  w i l l  

make i t  c lear  to  you.   So the  submiss ion  a lso  inc luded the  

issue o f  a  p repayment  request  by  the  supp l ie r.   Can you  

comment  on  tha t  o r  sha l l  I  say  you  conf i rm tha t?  

DR NTETA:    Yes.   Yes,  the  submiss ion  a lso  spoke to  a  

prepayment .  20 

ADV SELEKA SC:      Yes,  yes .  

CHAIRPERSON :    May I  jus t  ask  th is  quest ion ,  no t  about  

your  ev idence,  a re  you ab le  to  see the  ev idence  leader  

f rom where  you are ,  Dr  Nte ta?    Because tha t  m ight  be  

caus ing  the  p rob lem because …[ in tervenes]  
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DR NTETA:    Yes,  I  am.  

CHAIRPERSON :    Oh,  you a re  ab le  to  see h im? 

DR NTETA:    Yes.   So what  happens wh ich  maybe we can  

so l ve  i s  tha t  I  see h im a f te r  a  wh i le .   L ike ,  fo r  example ,  I  

see my screen o f  myse l f  ta lk ing  and then i f  you  ta lk  i t  

wou ld  move to  you and then i t  s low ly  ge ts  to  h im.  

CHAIRPERSON :    Oh,  so  i t  takes some t ime so  you  cannot  

a lways te l l  whe ther  he  is  done w i th  the  quest ion  o f  

comment ,  then you have to  wa i t  un t i l  there  i s  some s i lence,  

then you th ink ,  okay,  he  is  done then you s tar t  answer ing  10 

but  in  the  meant ime tha t  can be qu i te  a  de lay.  

DR NTETA:    Cor rec t .  

CHAIRPERSON :    The techn ic ians ,  do  they hear  tha t ,  can  

they t ry  and sor t  tha t  ou t  p lease?  Okay,  a l r igh t ,  le t  us  

cont inue,  I  am hop ing  the  techn ic ians heard  tha t .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON :    And tha t  they t ry  and sor t  i t  ou t .  

ADV SELEKA SC:    Thank you,  Cha i r.   D r  Nte ta ,  I  jus t  want  

to  read these passages f rom Dr  Khoza ’s  a f f idav i t  so  tha t  I  

can exped i te  the  process.   Cha i rperson,  i t  i s  in  Eskom 20 

bund le  14 ,  14(A)  on  page 422.13.  

CHAIRPERSON :    Jus t  repeat  the  page?  

ADV SELEKA SC:    422.13.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC:    And I  wou ld  l i ke  to  read f rom 
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parag raph 57 to  59 .    

CHAIRPERSON :    Ja ,  go  ahead i f  Dr  Nte ta  i s  ready.   Have  

you found i t  Dr  Nte ta?  

DR NTETA:    You can go ahead,  I  am get t ing  there  bu t  I  

w i l l  l i s ten  to  what  you a re  say ing .  

CHAIRPERSON :    Okay.  

ADV SELEKA SC:    Yes.   So in  h is  a f f idav i t  Mr  Khoza 

wr i tes ,  paragraph  57:  

“ I  have taken note  o f  Nte ta ’s  a f f idav i t  and I  w ish  to  

po in t  ou t  tha t  a t  parag raph 8 .3  o f  her  a f f idav i t  she  10 

s ta tes  tha t  she was approached by  Tegeta  in  ear l y  

Apr i l  2018 w i th  an  o f fe r  to  supp ly  coa l  to  Eskom 

f rom OCM.”  

He then goes on to  s ta te  tha t :  

“ In  subsequent  d iscuss ions w i th  Tegeta  she was 

adv ised tha t  Tegeta  wou ld  requ i re  a  prepayment  fo r  

the  coa l .   Th is  vers ion  must  be  cont ras ted  w i th  the  

board  submiss ion  wh ich  I  rece ived wh ich  essent ia l l y  

ind ica ted  tha t  there  was an urgent  need to  secure  

coa l  to  avo id  load shedd ing .   From Nte ta ’s  a f f idav i t  20 

i t  i s  c lear  tha t  the  request  fo r  a  p repayment  

fo l lowed the  unso l i c i ted  b id  wh ich  Tegeta  made to  

Nte ta .   I t  was not  Eskom which  requ i red  coa l  and  

then approached Tegeta  wh ich  s ta ted  coa l  can on ly  

be  ex tended i f  a  p repayment  i s  made.   I t  appears  
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tha t  i t  i s  Tegeta  tha t  approached Nte ta .   N te ta ’s  

a f f idav i t  suggests  a  ser ies  o f  events  lead ing  up to  

11  Apr i l  2016 wh ich  d i f fe rs  f rom the  submiss ion  

wh ich  Dan ie ls  and Nte ta  prepared fo r  the  board  

wh ich  they sent  to  me and o ther  board  members  on  

11 Apr i l  2016. ”  

So what  he  is  say ing  is ,  what  you are  s ta t ing  in  your  

a f f idav i t ,  i t  i s  a  vers ion  d i f fe ren t  f rom what  was conta ined 

in  the  submiss ion  to  the  board ,  I  mean to  the  BTC.  

CHAIRPERSON :    Be fore  Dr  Nte ta  answers ,  in  what  way 10 

does Mr  Khoza say the  two ve rs ions a re  d i f fe ren t?  

ADV SELEKA SC:    Paragraph 57,  Cha i rperson.  

CHAIRPERSON :    Ja .  

ADV SELEKA SC:     He says he  has read the  a f f idav i t ,  

parag raph 8 .3  o f  Dr  Nte ta ,  she then goes on to  s ta te  tha t  

in  the  subsequent  d iscuss ions w i th  Tegeta  she was adv i sed  

tha t  Tegeta  wou ld  requ i re  prepayment .   Then he says th is  

vers ion  must  be  cont ras ted  w i th  the  Board  submiss ion  

wh ich  I  rece ived,  wh ich  essent ia l l y  ind ica ted  tha t  there  was 

an urgent  need to  secure  coa l .    So . . . [ in te rvenes]   20 

CHAIRPERSON:    Ja ,  bu t  i t  i s  the  same po in t  we –  I  th ink  I  

ra ised ear l ie r  on ,  I  don ’ t  see the  po in t  . . . [ in te rvenes ]    

ADV SELEKA SC:    Wel l ,  he  is  dea l ing  w i th  two aspects  

here  Cha i r.  

CHAIRPERSON:    Ja .  



09 FEBRUARY 2021 – DAY 340 
 

Page 129 of 193 
 

ADV SELEKA SC:    One is  the  issue o f  the  prepayment  

and the  o ther  i s  what  the  Cha i rpe rson has in  m ind wh ich  is  

who approaches –  who approached who f i rs t ,  wh ich  is  what  

comes in  parag raph 58.  

CHAIRPERSON:    Yes,  abou t  the  one about  who  

approaches who f i rs t .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    I ’m  not  sure  tha t  I  see what ’s  impor tan t  

about  who approached who f i rs t  un less  the re  is  someth ing  

e lse ,  o therw ise  i t ’s  taken us  too  much t ime to  t ry  and  f igure  10 

out  what  h is  po in t  i s  on  tha t ,  and what  i s  the  o ther  po in t  he  

is  mak ing?  

ADV SELEKA SC:    Yes,  wh ich  is  what  I  want  to  move on 

to ,  the  prepayment  requ i rement .  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    And…[ in tervenes] .  

CHAIRPERSON:    Okay,  I  th ink  move on to  tha t  one.  

ADV SELEKA SC:    Yes,  so  there  –  in  the  end the  

prepayment  requ i rements ,  Ms Nte ta ,  wh ich  Mr  Khoza says,  

tha t  request  shou ld  be  cont ras ted  w i th  what  had been 20 

g iven to  them as  the  BTC and you w i l l  reca l l  in  one o f  the  

parag raphs,  he  says,  the  prepayment  was,  in  fac t ,  

underp layed,  i t  was k ind  o f  h idden away f rom the  Board  

and not  made the  dominant  fea ture  o f  tha t  submiss ion .   So,  

Cha i rperson,  i f  I  may,  tha t ’s  pa rag raph 46 o f  h i s  a f f idav i t ,  
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so  you ’ l l  go  to  page –  le t ’s  do  pages 

backwards…[ in tervenes] .  

CHAIRPERSON:    He suggests  tha t  the  submiss ion  tha t  Dr  

Nte ta  p repared fo r  the  BTC made no re fe rence to  a  p re -

requ i rement  o f  a  p re -payment?  

ADV SELEKA SC:    No,  tha t  i t  was d im in i shed,  so  i t  was 

made an ins ign i f i can t  aspect  o f  the  submiss ions.   You ’ l l  

see  in  the  parag raph I ’m about  to  re fe r  to  Cha i r.  

CHAIRPERSON:    Wel l ,  le t ’s  go  to  –  le t ’s  go  to  the  

parag raph and the  submiss ion .  10 

ADV SELEKA SC:    Paragraph 46,  Cha i r.  

CHAIRPERSON:    I  mean tha t  i s  o f  h is  a f f idav i t?  

ADV SELEKA SC:    Cor rec t ,  Cha i rperson.  

CHAIRPERSON:    I t  says  what  you have to ld  me a l ready,  

i sn ’ t  i t?  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Ja ,  le t ’s  go  to  the  submiss ion ,  le t  me 

see th is  po in t  o f  Dr  Nte ta  h id ing  the  issue  o f  the  

prepayment .  

DR NTETA:    I  take  except ion  to  tha t  Cha i r,  tha t  I  was 20 

h id ing  i t .  

CHAIRPERSON:    [Laughter ] ,  we l l ,  maybe I ’m a t t r ibu t ing  to  

Mr  Khoza,  a  verb  tha t  he  d id  no t  use  – the  submiss ion ,  was 

i t  page 190 o f  wh ich  Bund le?  

ADV SELEKA SC:    I t ’s  in  the  Tegeta  re fe rence  Bund le 
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Cha i rperson,  no t  …[ in tervenes] .  

CHAIRPERSON:    I f  you  f ind  i t ,  you  can jus t  read to  me 

and te l l  me whereabouts  i t  i s  and  why anybody wou ld  say 

i t ’s  h idden i f  i t  i s  there ,  i f  i t  there  in  b lack  and wh i te .  

DR NTETA:    Cha i rperson,  a re  they san i t i s ing  those 

documents  be fo re  they g ive  them to  you?  

CHAIRPERSON:    Wel l ,  I  san i t i se  them myse l f ,  bu t  I  th ink  

they do  san i t i se  them too ,  I  san i t i se  them myse l f  as  we l l ,  

you ’ re  very  concerned about  tha t .   No,  I  san i t i se  them 

qu i te  a  lo t  i f  you  have not iced.  10 

ADV SELEKA SC:    Sor ry  Cha i r,  Eskom Bund le  18(A)  page  

297.  

CHAIRPERSON:    Page 2?  

ADV SELEKA SC:    Page 297 –  no ,  no  those are  the  

m inutes ,  page 292.  

CHAIRPERSON:    Yes cont inue.  

ADV SELEKA SC:    Page 292,  Cha i rperson.  

CHAIRPERSON:    Oh,  292?  

ADV SELEKA SC:    292,  yes .  

CHAIRPERSON:    Okay.  20 

ADV SELEKA SC:    The o ther  one is  the  m inutes .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Cha i r,  I ’m  put t ing  to  Dr  Nte ta  what  the  

Cha i rperson o f  the  BTC sa id ,  he  unders tood the  mat te r  to  

be .  
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CHAIRPERSON:    Bu t  we are  coming to  th is  document  

because I  want  to  –  we want  to  see where  prepayment  i s  

ment ioned o f  h id ing  i t .  

ADV SELEKA SC:    Yes,  the  prepayment  i s  dea l t  w i th .  

CHAIRPERSON:    Where  is  i t  ment ioned?  

ADV SELEKA SC:    I t  i s  ment ioned,  Cha i rperson you ’ re  on  

page 292,  tu rn  to  page 293,  the  parag raph jus t  above 3 .2  i t  

s ta r ts  w i th ,  bo th  supp l ie rs  have ind ica ted .  

CHAIRPERSON:    Now,  why is  tha t  h id ing  i t?  

ADV SELEKA SC:    That ’s  no t  me Cha i rperson.  10 

CHAIRPERSON:    Wel l  –  bu t  you  are  pu t t ing  to  Dr  Nte ta ,  

Mr  Khoza ’s  po in t .  

ADV SELEKA SC:   Yes.   

CHAIRPERSON:    And what ’s  the  u l t imate  po in t  i f  she  put  

i t  in  a  parag raph  tha t  he  wou ld  no t  have put  i t  a t ,  i s  Dr  

Nte ta ’s  document  no t  h is ,  maybe he wou ld  have put  i t  in  

the  f i rs t  paragraph,  so  rea l l y  i t  doesn ’ t  seem to  mat te r  to  

me?  

ADV SELEKA SC:    Wel l ,  what  he ’s  say ing  is ,  Cha i r,  in  tha t  

parag raph I  re fe r  the  Cha i rperson,  he  says,  20 

“S ign i f i can t ly  the  in fo rmat ion  I  rece ived pr io r  to  11 

Apr i l  2016 meet ing  was tha t  an  ex tens ion  to  a 

cont rac t  was needed.  Not  tha t  R659mi l l ion  was 

requ i red  to  be  prepa id  to  Tegeta .   In  h inds igh t ,  th is  

appears  to  show tha t  the  s ign i f i cance o f  a  
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p repayment  to  Tegeta  was d im in i shed and h idden 

f rom the  Board  as  i t  on ly  appears  as  an  anc i l la ry  an  

immater ia l  aspect  in  the  reso lu t ion” .  

 That ’s  h i s  vers ion  Cha i r.  

CHAIRPERSON:    Wel l ,  I  don ’ t  th ink  we shou ld  spend too  

much t ime on tha t  vers ion ,  le t ’s  move on.   You rea l l y  have 

to  have very  po ignant  reasons to  say tha t  somebody,  you 

know,  where  they chose to  ment ion  a  po in t  in  the i r  

document ,  they chose tha t  par t  o f  the  document  because  

they had u l te r io r  mot ives  to  h ide  the  po in t  o r  to  lessen the  10 

chances tha t  you ’d  see the  po in t .   You ’d  need to  have,  

rea l l y  very  po ignant .  

ADV SELEKA SC:    Ja  and tha t  seems to  be  the  g is t  o f  

these submiss ions in  the  a f f idav i t .  

CHAIRPERSON:    What  i s  your  take  on i t?  

DR NTETA:    I s  the  quest ion  be ing  posed to  me or  to  the 

ev idence leader?  

CHAIRPERSON:    No,  no  the  ev idence leader.  

ADV SELEKA SC:    I t ’s  posed to  me.  

DR NTETA:    Thank you.  20 

ADV SELEKA SC:    I  have taken the  v iew,  Cha i rpe rson,  

tha t  the  request  i s  no t  necessar i l y  h idden but  I  th ink  to  

some exten t  i t  i s  d im in ished as  Mr  Khoza says.   So,  i t  is  

no t  made the  predominant  fea ture  o f  the  submiss ion  and – 

bu t  u l t imate ly  the  BTC d id  ta l k  about  a  p repayment  in  i t s  
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de l ibe ra t ion .  

CHAIRPERSON:    Ja ,  I  wou ld  have thought  tha t  i f  you  had  

f i ve  po in ts  you wanted to  pursue in  h is  vers ion  i f  tha t  was  

go ing  to  be  a  po in t  o r  i t  m igh t  be  a  las t  po in t .   So,  I  th ink ,  

p lease le t ’s  look  a t  more  impor tan t  po in ts  tha t  –  ja .  

ADV SELEKA SC:    Yes,  because,  I  mean,  u l t imate ly  the  – 

in  the  te lephone conference members  o f  the  BTC d id  ask  

about  the  prepayment .   So,  even i f  the  submiss ion  

downplayed i t ,  i t  u l t imate ly  became –  i t  was b rough t  to  the 

fo re .  Now,  Dr  Nte ta ,  you ta lk  about  the  urgency  o f  th is  10 

mat te r,  you dea l  w i th  tha t  in  your  a f f idav i t  there  was a  BTC 

meet ing  schedu led  fo r  the  13 t h  o f  Apr i l  2016,  why d id  th is  

meet ing  have to  take  p lace a t  9  o ’ c lock  a t  n igh t  on  the  11 t h  

o f  Apr i l  2016?  

DR NTETA:    I  w i l l  p rov ide  my op in ion .  

ADV SELEKA SC:    Yes.  

DR NTETA:    Bu t  I  th ink  the  Cha i rperson o f  the  BTC wi l l  

have to  answer  tha t  quest ion .   In  my op in ion ,  and I ’ ve  

ind ica ted  in  my  a f f idav i t ,  there  i s  no  reason why the  

submiss ion  cou ld  no t  have s tar ted  on  the  13 t h  o f  Apr i l .  20 

ADV SELEKA SC:    Thank you,  so  you a re  say ing  to  the 

Cha i rperson,  you  cou ld  comfor tab ly  have p laced th is  th ing  

on  the  agenda o f  BTC on the  13 t h?  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    Thank you.   Then,  I  wou ld  l i ke  
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to…[ in tervenes] .  

CHAIRPERSON:    Wel l ,  one o f  the  po in ts  tha t  I ’m 

in te res ted  in  tha t  Mr  Khoza made,  i f  I  reca l l  cor rec t l y  in  h is  

ev idence,  rea l l y  was tha t ,  i f  I  reca l l  cor rec t l y,  he  suggested 

tha t  Dr  Nte ta  must  have been  invo lved w i th  the  

ar rangement  o f  the  meet ing  as  we l l  as  the  issues  to  be  

d iscussed a t  the  meet ing  o f  11 ,  I  th ink  much more  than he  

thought  she makes i t  ou t  to  be .   I  can ’ t  remember  the  exact  

po in t  bu t  there  was a  suggest ion  –  he  imp l ied  tha t  Dr  Nte ta  

must  have been  par ty  t o  knowledge o f  what  was be ing  10 

done.   I  th ink  he  suggested tha t  Dr  Nte ta  seems to  have 

worked w i th  Ms Dan ie ls  o r  someth ing  or  somebody about  

the  ar rangements  to  have th is  BTC meet ing  on  the  11 t h .   I  

may be misrepresent ing  what  he  sa id ,  bu t  I  unders tood h im  

to  be  say ing ,  Dr  Nte ta  has no t  handed in  her  ev idence  

about  what  she knew about  a r rangement  to  have the  BTC 

meet ing  take  p lace in  the  even ing  o f  the  11 t h ,  she was  

work ing  w i th  Ms Dan ie ls  to  ach ieve tha t .   Do you have any 

reco l lec t ion  o f  someth ing  a long these l ines?  

ADV SELEKA SC:    I  have and I ’m a t  the  paragraphs  20 

re levant  to  tha t  po in t ,  Cha i r.  

CHAIRPERSON:    Yes,  okay tha t ’s  qu i te  –  on  the  face  o f  i t  

tha t  i s  an  impor tan t  i ssue to  look  a t  ja .  

ADV SELEKA SC:    Thank you,  tha t ’s  on  page –  Eskom 

Bund le  14 (A)  page 422.14.  
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CHAIRPERSON:    Thank you,  I ’ ve  go t  tha t .  

ADV SELEKA SC:    From paragraph 62 I  w i l l  read i t  Cha i r,  

i t  says ,  

“ I  a lso  ra ise  –  and i t  re la tes  to  th is ,  whether  the  

meet ing  cou ld  take  p lace on the  11 t h  o r  the  13 t h  –  I  

a lso  ra ise  issue w i th  the  fac t  tha t ,  N te ta  innocent l y  

suggested,  parag raph 8 .14 ,  tha t  i t  i s  no t  c lear  to  me  

the  reason fo r  the  BTC s i t t ing  on  11 Apr i l  2016 as ,  

in  my op in ion ,  the  p repayment  submiss ion  cou ld  

have been de l ibera ted  a t  the  BTC meet ing  on  13 10 

Apr i l  2016.   Th is  i s  ex t remely  dece i t fu l  o f  Nte ta  t o  

say s ince  she was work ing  on  the  11  Apr i l  2016 

submiss ion  un t i l  the  la te  hours  o f  10  Apr i l  2016 and 

the  very  same dra f t  submiss ion  wh ich  she a t taches 

to  her  a f f idav i t  wh ich  she emai led  to  Dan ie ls ,  

d isp lays  an  11 2016 BTC meet ing  da te .   Paragraph 

63 had there  no t  been co l lus ion  be tween Dan ie l s  

and Nte ta ,  the  company sec re tary,  Dan ie ls  wou ld  no  

doubt  have to ld  her  and the  o ther  BTC members  

tha t  the  mat te r  cou ld  have been  dea l t  w i th  on  13 20 

Apr i l  2016 and  not  11  Apr i l  2016 as  they 

orchest ra ted .   Fu r thermore ,  log ica l l y,   had they no t  

in tended to  cause the  BTC to  s i t  on  11  Apr i l  2016 

they wou ld  have prepared the  submiss ion  document  

on ly  f rom 11 Apr i l  2016 onwards and sent  i t  to  the 
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BTC v ia  emai l  as  an  add i t ion  to  the  13  Apr i l  2016 

submiss ion” .  

 Then he goes on  to  dea l  w i th  ano ther  po in t ,  I  th ink  

tha t ’s…[ in te rvenes] .  

CHAIRPERSON:    Yes,  I  th ink  we  shou ld  g i ve  Dr  Nte ta  an  

oppor tun i ty  to  dea l  w i th  the  suggest ion  by  Mr  Khoza tha t  

he  she was be ing  dece i t fu l .  

ADV SELEKA SC:    A l luded in  August .  

CHAIRPERSON:    Yes,  do  you wan t  to  say someth ing  about  

what  Mr  Khoza is  say ing ,  Dr  Nte ta?  10 

DR NTETA:    Cha i rperson,  thank you very  much I  ac tua l l y  

have p len ty  to  say about  what  Mr  Khoza i s  say ing  bu t  I  w i l l  

no t  go  in to  the  de ta i l  because I  unders tand tha t  –  I  wou ld  

l i ke  th is  to  be  my las t  appearance.   Mr  Khoza has made 

some very  sweep ing  un-based a l legat ions w i th  regards to  

me be ing  ins t rumenta l  in  se t t ing  a  da te  and t ime fo r  a  BTC 

meet ing .   Mr  Khoza is  the  Cha i rpe rson o f  the  Board  Tender  

Commi t tee ,  he ’s  a  Board  member.   A t  the  t ime I  was a  

procu rement  o f f i c ia l  who i s  tasked w i th  ge t t ing  submiss ions 

–  pu t t ing  submiss ions togethe r.   Where  I  sa t  i s  a  20 

procu rement  o f f i c ia l ,  I  repor ted  to  one leve l ,  wh ich  is  a  

Sen io r  Genera l  Manager  w i th in  TED,  tha t  Sen ior  Genera l  

Manager  repor ted  in to  a  Group  Execut ive ,  tha t  Group 

Execut ive  repor ted  in to  a  CEO and  tha t  CEO repor ted  in to  

the  Board .  I  p rov ide  th is  contex t  so  tha t  we can –  to  a l low  
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you  to  see tha t  the  ab i l i t y  fo r  me to  then ins t ruc t  Board  

Members  o f  Eskom to  s i t  and de l ibera te  on  a  t ransact ion  is  

very  un l i ke ly,  par t i cu la r ly  in  the  h ie rarch ica l  na ture  o f  

Eskom,  so  tha t ’s  one.   I  never  engaged w i th  Mr  Khoza a t  

any po in t  w i th  regards to  the  submiss ion  except  fo r  when I  

en tered the  room or  the  BTC.  So,  I ’m  not  too  sure  how I  

wou ld  have conv inced h im to  have  tha t  meet ing .   Second ly  

the  ins t ruc t ion  o f  BTC s i t t ing ,  we rece ive  i t  as  procurement  

o f f i c ia ls ,  we cannot  ind ica te  when i t  must  be ,  we are  s imp ly  

to ld ,  your  submiss ion  is  go ing  to  be  heard  on  th is  da te  and 10 

a t  th is  t ime.   My a f f idav i t  ind i ca tes  tha t ,  un for tunate ly,  I  am 

not  su re  i f  whether  i t  was Mr  Mage lan i  o r  Ms Suzanne 

Dan ie ls  who then  in fo rmed me as to  when the  BTC s i t t ing 

i s .   They are  the  two peop le  who wou ld  in fo rm a  

procu rement  o f f i c ia l  as  to  when a  s i t t ing  i s  a t ,  so  tha t ’s  to  

answer  h is  f i rs t  sweep ing  unb iased – I  mean very  b iased  

s ta tements  tha t  he  has made about  me.   The second  

e lement  where  he ’s  ta l k ing  about  work ing  w i th  Ms Dan ie ls ,  

he  is  co r rec t  tha t  I  sought  her  ass is tance w i th  th is  

t ransact ion .  My a f f idav i t  ind ica tes  tha t  because I  was not  20 

sure  in  te rms o f  p repayment  and how to  hand le  i t ,  I  

requested my sen iors  to  ass is t  me in  pu t t ing  toge ther  the  

submiss ion .   So,  I  worked w i th  her,  I  d id  no t  co l l ude w i th  

he r,  I  worked w i th  her  so  tha t  she can ass i s t  me.   S im i la r ly,  

I  worked w i th  Mr  Mage lan i ;  s im i la r l y  I  worked w i th  Mr  Koko  
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and Mr  Mbongo to  ge t  the  submiss ion  togethe r.   So,  I  take  

great  o f fence to  h is  s ta tement ,  I  fu r the r  take  o f fence to  h is  

s ta tement  tha t  he  says tha t  I  h id  the  submiss ion ,  i t  i s  

reso lu t ion  2  tha t  ta lks  to  p repayment .   I ’m go ing  to  s top  

here  because my fa ther  ra i sed me r igh t .  

ADV SELEKA SC:    Thank you,  Cha i r.   Yes,  Dr  Nte ta  i f  we 

may p lease go  th rough the  submiss ion  qu ick l y.   The 

submiss ion  is  in  Eskom Bund le  18 (A)  page 292.  

DR NTETA:    Page 292?  

ADV SELEKA SC:    Yes,  Eskom Bund le  18 .  10 

DR NTETA:    Thank you,  I ’m  get t ing  to  tha t  page apo log ies  

fo r  the  de lay,  I ’m  a t  the  submiss ion .  

ADV SELEKA SC:    Yes,  the  submiss ion  –  the  summary o f  

fac ts  –  sa l ien t  fac ts ,   paragraph 3  you see tha t  and 3 .1?  

DR NTETA:    Yes.  

ADV SELEKA SC:    On the  f i rs t  page o f  the  submiss ion .  

DR NTETA:    Yes.  

ADV SELEKA SC:    Under  sa l ien t  fac ts  i t  reads,  

“The requ i rements  fo r  the  supp ly  o f  cont rac t  coa l  

o r ig ina tes  f rom the  Apr i l  2016 supp ly  20 

p lan…[ in tervenes ] ” .  

CHAIRPERSON:    Mr  Se leka,  I  suggest  tha t  –  w i th  regard  

to  the  submiss ion  i f  you  jus t  go  to  the  po in ts  tha t  you seek 

to  make about  i t  w i thout  read ing  substant ia l  par t s  o f  i t ,  

obv ious ly  you can read a  par t i cu la r  par t ,  bu t  I  jus t  th ink 
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tha t  i t ’s  impor tan t  to  jus t  go  to  the  po in ts  tha t  you  seek to  

make,  okay.  

ADV SELEKA SC:    Yes,  th is  i s  one o f  them,  thank you,  I  

accept  the  Cha i rperson ’s  gu idance there .   I t  says ,  

“The requ i rements  fo r  the  supp ly  o f  cont rac t  coa l  

o r ig ina tes  f rom the  Apr i l  2016 supp ly  p lan  as  

presented a t  the  Pr imary  Energy Techn ica l  Cont ro l  

Cent re  o f  8  Apr i l  2016.   I t  was ident i f ied  tha t  supp ly 

to  Arnot  w i l l  be  inadequate  to  meet  the  burn  

requ i rements  o f  the  power  s ta t ion  over  t he  w in te r  10 

months  and tha t  there  is  an  urgent  need fo r  

add i t iona l  coa l .  Th is  ident i f ied  requ i rement  i s  as  a 

resu l t  o f  the  need to  bu i ld  up  s tock  days ove r  a  

shor t  per iod  wh i le  the  RFP,  request  fo r  p roposa l  fo r  

A rnot  i s  be ing  f ina l i sed.   Th is  shor t fa l l  o f  supp ly  

amounts  to  approx imate l y  2 .1mi l l ion  tons ” ,  

 And i t  goes on to  ta lk  about  a t  p resent ,  the  RFP’s  

and –  i t ’s  in  the  negot ia t ion  phase.   Dr  Nte ta  we –  you  

were  seek ing  to  take  the  Cha i rperson th rough th is  

Techn ica l  Cont ro l  Cent re  meet ing ,  cou ld  you te l l  the 20 

Cha i rperson,  in  regard  to  th is  paragraph tha t  I ’ve  read  

about  the  urgen t  need fo r  coa l  in  the  w in te r  months ,  

whethe r  th is  s ta tement  was suppor ted  by  the  supp ly  p lan  o f  

Apr i l  2016?  

DR NTETA:    I ’m go ing  to  take  you th rough – yes ,  I  was  
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go ing  to  take  you  to  tha t  par t i cu la r  Tact ica l  Cont ro l  Cent re  

meet ing  and one  o f  the  e lements  I  was go ing  to  take  you  

th rough was the  bu l le t  po in t  in  te rms o f  bu l le t  po in t  number  

11  where  I  was requested,  in  te rms o f  myse l f  and my team 

to  come up w i th  p roposa ls  and p lans by  c lose  o f  bus iness 

on  Monday.   Now,  in  tha t  par t i cu la r  Tact ica l  P rocurement  

meet ing  I ’m  go ing  to  re la te  to…[ in tervenes] .  

ADV SELEKA SC:    Can I  –  yes because I ’m ask ing  a  

d i f fe ren t  quest ion .   My quest ion  is  whethe r…[ in tervenes] .  

DR NTETA:    I  th ink  I  know what  you ’ re  ask ing .  10 

ADV SELEKA SC:    Yes,  okay,  le t  me repeat  i t  fo r  the  

benef i t  o f  the  Cha i rperson.   The Apr i l  2016 supp ly  p lans,  

whethe r  the  s ta tement  made he re  tha t  there  wou ld  be  a  

shor t fa l l  ove r  the  w in ter  months ,  whether  tha t  s ta tement  

was suppor ted  by  the  Apr i l  2016 supp ly  p lan?  

DR NTETA:    I ’m go ing  to  say no ,  because I  th ink  I  know 

where  you are  go ing .  

ADV SELEKA SC:    Okay,  Cha i r  I ’m  mov ing…[ in tervenes] .  

DR NTETA:    Wou ld  you l i ke  me to  e labora te?  

CHAIRPERSON:    Wel l ,  you  know tha t  –  the  fac t  tha t  you  20 

say,  you ’ re  go ing  to  say no  doesn ’ t  mean i t ’s  no t  you r  

answer,  so  i t  i s  your  answer.   To  say,  I ’m  go ing  to  say no  

doesn ’ t  change anyth ing ,  your  answer  i s  no ,  i s  tha t  –  you 

unders tand tha t?  

DR NTETA:    I  wanted to  e labora te  bu t  I ’ ve  op ted not  to  
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e labora te .  

CHAIRPERSON:    Okay,  a l r igh t .  

DR NTETA:    Ja ,  cont inue ev idence leader,  as  you lead my  

ev idence.  

ADV SELEKA SC:     Thank you.   Then i t  says  –  I ’m  read ing  

the  parag raph wh ich  reads,  

“The cu r ren t  shor t - te rm por t fo l io  cons is ts  o f  two 

supp l ie rs  namely  Umzimbi t i  Min ing  and Tegeta  

Exp lo ra t ion  and Resources” ,  

 You see tha t?  10 

DR NTETA:    Yes.  

ADV SELEKA SC:    I  unders tand i t  to  be  your  ev idence 

tha t  there  were  more  than –  we l l  many supp l ie rs  to  Arnot  

Power  S ta t ion ,  co r rec t?  

DR NTETA:    Yes.  

ADV SELEKA SC:    I t  was not  on l y  Umzimbi t i  and Tegeta?  

DR NTETA:    Yes,  the re  were  o ther  supp l ie rs  tha t  were  

cont rac ted  a l ready,  so  these were  the  two tha t  were  –  

pardon?  

ADV SELEKA SC:   And supp ly ing  coa l  –  cont rac ted  and 20 

supp ly ing  coa l  to  Arnot?  

DR NTETA:    Yes,  there  were  o thers  tha t  we were  look ing  

a t  who were  con t rac ted  and supp ly ing  coa l  some o f  them 

we hadn ’ t  even done box counts .  

ADV SELEKA SC:    Now,  can you reca l l  how d id  Umzimbi t i  
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ge t  to  be  incorpora ted  in to  th is  submiss ion?  

DR NTETA:    Yes,  I  can.  

ADV SELEKA SC:   Yes,  p lease te l l  the  Cha i rpe rson.   

DR NTETA:    Okay,  so  in  the  course  o f  the  day o f  the  11 t h  

o f  Apr i l ,  I  –  as  I  ind ica ted ,  I ’d  been consu l t ing  qu i te  a  b i t  

w i th  my sen iors  and Mr  Mage lan i  then –  i t  go t  inco rpo ra te  

a f te r  the  d iscuss ion  tha t  I  had w i th  Mr  Magelan i  where  he  

asked me about  Umzimbi t i  Coa l  in  te rms o f  when the i r  

cont rac t  i s  coming to  an  end and then ind i ca te  tha t  I  

shou ld  pu t  Umzimbi t i  in  the  submiss ion .   I  shou ld  ge t  the 10 

vo lumes and –  e t ce te ra .  

ADV SELEKA SC:    So ,  Umzimbi t i  had not  approached you 

fo r  an  ex tens ion?  

DR NTETA:    So ,  they hadn ’ t  approached me –  ja  they 

hadn ’ t  approached me d i rec t l y  fo r  an  ex tens ion ,  they had  

d iscuss ions w i th  the  –  in  te rms o f  the  coa l  opera t ions team 

because they were  concerned abou t  – so  the  coa l  cont rac ts  

look  a t  per iod  in  te rms o f  t ime per iod  as  we l l  as  vo lumes.  

So,  the i r  t ime pe r iod  was go ing  to  exp i re  be fore  they had  

comple ted  the i r  vo lumes so  they had ind ica ted  tha t  to  the  20 

coa l  opera t ions team and so  they had approached Eskom.  

ADV SELEKA SC:    Okay,  i s  tha t  your  answer  now,  tha t  

they had approached Eskom for  an  ex tens ion?  

DR NTETA:    They had spoken to  the  coa l  opera t ions yes i f  

tha t  makes sense .   So,  they hadn ’ t  approached myse l f  they 
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were  jus t  be ing  a  concern  tha t  we are  no t  go ing  to  make  

our  vo lumes because they had i ssues,  bu t  they  hadn ’ t  

approached me d i rec t l y.  

ADV SELEKA SC:   Ja I  am not  sure . . . [ intervenes]   

DR NTETA:   But  –  but  when I  say – when I  say approach I  do 

not  want to make is simi lar to the Tegeta approach because 

that  was di rect ly as the coal .   I t  was more in just  in  terms of  

I  rather say i t  is their  – they were engaging wi th the coal  – 

wi th the contract ’s  manager.  

ADV SELEKA SC:   Yes okay.   Let  me ask my quest ion… 10 

DR NTETA:   Let  me put  i t  that  way.  

ADV SELEKA SC:   Di fferent ly.  

DR NTETA:   In terms of  the managing of  the cont ract .  

ADV SELEKA SC:   Yes let  me ask my quest ion di f ferent ly  

because you are saying i t  was Mr Edwin Mabelane who 

asked you to incorporate Umsimbith i  in the submission.  

DR NTETA:   Yes.  

ADV SELEKA SC:   Yes.  

DR NTETA:   Yes.  

ADV SELEKA SC:   My quest ion was do you know – you 20 

personal ly that  Umsimbithi  had asked for  an extension of  the 

contract? 

DR NTETA:   So when Mr Mabelane spoke to me at  the t ime I  

d id not  know whether they had speci f ical ly asked when he 

asked me at  the t ime.  But  in my way back because one of  
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the things that  he had asked me to do is to get  the volumes 

that  they were current ly supplying you know in just  more 

detai l  about  thei r  contract .   

 So in my engagement where I  would get  that  

informat ion would be f rom the coal  operat ions person who is  

managing that  part icular contract .   Have I  answered your  

quest ion? 

ADV SELEKA SC:   No,  no you have not .   But  I  want  to move 

on.   But  you have not  answered that  quest ion.   Is i t  a  yes or  

a no?  Is i t  a yes or no?   10 

DR NTETA:   So I  th ink? 

ADV SELEKA SC:   Did you know personal ly that  they asked 

for an extension? 

DR NTETA:   At  the t ime no.   No.  

ADV SELEKA SC:   Okay I  want to go to the next  page of  the 

submissions.  

DR NTETA:   Ja.  

ADV SELEKA SC:   Page 293.   Page 293 under the sentence 

the benef i ts for extending these short  term contracts include.   

Then you wi l l  recal l  that  I  said th is was exact ly one of  the 20 

reasons given in the submissions that  i t  was an extension of  

the exist ing cont ract .   So you see they had the benef i ts for 

extending these short  term contracts include. . .  

DR NTETA:   Yes.  

ADV SELEKA SC:   Include bul let  1.  
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“The coal  is  being mined and can be 

del ivered wi thout  delay. ”  

You see that? 

DR NTETA:   Yes I  do.  

ADV SELEKA SC:  Was this correct? 

DR NTETA:   So yes i t  was correct  in the sense that  the coal  

was being mined.   I  have ref lected in terms of  that  part icu lar  

statement and ref lect ing in terms of  what is understood this  

is what I  understood.  

 So in saying that  the coal  was being mined because 10 

the – I  was t ry ing to put  in relat ion to that  i t  is  an – thei r  

operat ional  mines and perhaps in hindsight  I  should have 

said these are operat ional  mines.  Because we always looked 

at  in terms of  just  the contrast  of  an operat ional  mine and 

not  an operat ional  mine.  

 So i t  just  means that  i f  i t  is an operat ional  mine we 

can then get  the coal  sooner than not .   But  in hindsight  

having looked in terms of  what the statement says and what  

a person outside of  coal  operat ions would understand i t  – ja 

i t  is – i t  means something di fferent .  20 

ADV SELEKA SC:   Yes okay.   I  was struggl ing to fo l low your 

answer there.   The quest ion is,  you – i t  is stated here as one 

of  the benef i ts.   I t  says:  

“The coal  is  being mined and can be 

del ivered wi thout  delay. ”  
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And my quest ion was was that  factual ly correct? 

DR NTETA:   So –  

CHAIRPERSON:   Wel l  she said the … 

DR NTETA:   My understanding.  

CHAIRPERSON:   The coal  is be ing mined part  is correct  but  

I  th ink… 

DR NTETA:   Mr Chairperson.  

CHAIRPERSON:    I  th ink you said Dr Nteta that  the part  that  

says the coal  is  being mined is correct  but  you seem to 

concede that  the second part  that  the coal  can be del ivered 10 

wi thout  delay you seem to concede that  i t  was not  correct .   

Is that  – is my understanding correct? 

DR NTETA:   Yes in terms of  that  ja.   There would be – there 

wi l l  be a delay.  

ADV SELEKA SC:   Yes.  

DR NTETA:   I t  would not  be avai lab le the next .   I t  is – ja  so 

i t  would not  be avai lable the next  day.  

ADV SELEKA SC:   Yes now… 

CHAIRPERSON:   Would i t  be avai lable in a month’s t ime? 

DR NTETA:   Yes i t  would be avai lab le in a month ’s t ime.  20 

CHAIRPERSON:   Okay in two weeks’ t ime?  Would i t  have 

been avai lable in two weeks’ t ime? 

DR NTETA:   Yes i t  probably would be avai lable in two weeks’ 

t ime yes.  

CHAIRPERSON:   Okay.   Mr Seleka.  
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ADV SELEKA SC:   Thank you Chai r.   Now i f  to the extent  

that  you say that  – okay let  me deal  wi th the f i rst  par t .   You 

saying the f i rst  part  is correct  that  coal  is  being mined.   Now 

let  me read to you that  paragraph regarding the pre-payment 

which is just  above paragraph 3.2 key assumpt ions is  above 

that  Chai rperson.   I t  says:  

“Both suppl iers have indicated the 

wi l l ingness to extend current  cont racts 

however Tegeta has requested that  Eskom 

considers some formal  pre-payment  to  10 

enable i t  to  meet the product ion 

requi rements f rom the export  component of  

the mine in l ieu of  the fact  that  i t  subsidises 

the direct  feed of  Hendr ina Power and this  

wi l l  enable i t  to meet the coal  supply 

demands for  the two power stat ions in the 

short  term.”  

 Now the pre-payment is  required as we read here in  

order for Tegeta to – to – you have said to reopen i ts export  

component of  the mine.   How do we reconci le  that  statement  20 

wi th what you say is a  correct  por t ion of  that  sentence the 

coal  is being mined? 

DR NTETA:   So to reconci le the two on the – the reason why 

I  said the coal  is being mined I  was speaking to in terms of  

the si te  of  the operat ions.  So the si te in terms of  where 
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Tegeta was get t ing the coal ,  coal  was being mined.   The si te 

where Umsimbith i  was get t ing the coal ,  coal  was being 

mined.    

They were having di ff icul ty in the sense that  they 

were not  ab le to get  to their  hundred percent  operat ion and 

we were get t ing t r ickles of  coal  f rom them.  So that  is why I  

am saying to you that  the statement  that  I  made was in terms 

of  the coal  is being mined i t  is correct .    

The e lement in terms of  the delay because the delay 

would then be because they would need to now start  thei r  10 

product ion operat ion in terms of  the benef ic iat ion part  of  that  

part icular coal  that  is being mined so that  i t  meets our 

part icular stack.   So that  is how I  reconci led the two.  

ADV SELEKA SC:    Yes but  we have to understand th is in 

the way in which i t  was presented to the BTC and the 

Chairperson of  BTC says.  

DR NTETA:   Yes.  

ADV SELEKA SC:   The Chairperson of  BTC says we have 

been told unless we approve this  deal  there wi l l  be load 

shedding.   Coal  is required immediate ly.   I t  is an urgent  20 

si tuat ion.   But  the pre-payment request  is made in order to 

explore or reopen the export  component of  the mine that  had 

been closed by OCM. 

DR NTETA:   Yes.  

ADV SELEKA SC:   So min ing there is not  taking place.  
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DR NTETA:   Mining was taking place at  OCM in terms of  the 

– the mine operat ions mining was taking p lace.   When the 

opening the export  operat ions and my understanding was 

that  there would be – i t  is opening up an export  operat ions 

so that  they can begin to benef ic iate that  coal  so that  then 

meets the grade that  we are looking at .    

So that  – that  part  needed st i l l  to be opened.  I  am 

not  sure i f  I  am – I  am coming clear.   So that  was my 

understanding of  that  one statement in the submissions.  

ADV SELEKA SC:   Ja wel l  I  have – I  th ink you can sense i t  10 

is not  part icular ly  c lear or coming out  part icular ly c lear.   Did 

Umsimbithi  requi re a pre-payment? 

DR NTETA:    Yes.   Pardon.  

ADV SELEKA SC:   Did Umsimbithi  require a pre-payment? 

DR NTETA:   Umsimbithi  d id not  requi re a pre-payment.  

ADV SELEKA SC:   And Umsimbithi  could not  del iver  

immediately? 

DR NTETA:   Umzimbithi ’s issues were di fferent  in terms of  

their  abi l i ty to del iver immediately.   They were not  able to – 

when I  ta lk about  the delay is because they were having an 20 

industr ia l  st r ike which was l imi t ing thei r  capaci ty to del iver 

the ful l  volumes that  they were due to del iver to us.  

ADV SELEKA SC:   Yes – ja just  give a di rect  … 

DR NTETA:   They did not  – they did not  requi re pre-

payment.  
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ADV SELEKA SC:   Yes but  give a d irect  answer.   Could they 

del iver immediately? 

DR NTETA:   Yes they could del iver immediately  not  the 

requi red volumes.  

ADV SELEKA SC:   Okay.   Let  us go – now tel l  the 

Chairperson how you – how do we reconci le the two?  I f  you 

go to the f i rst  page of  the submissions.  

DR NTETA:   Pardon sorry can I  ask you to start  – can I  ask 

you to start  your sentence again because I  lost  you?  Thank 

you.  10 

ADV SELEKA SC:   Okay your – your answer is that  they 

could del iver  immediately but  not  the requi re volumes – 

Umsimbithi .   Is that  your answer to my quest ion? 

DR NTETA:   Evidence leader can I  respond?  I  have noted 

that  you are taking me through l ine by l ine of  the 

submissions and I  want to also note to you that  the 

submission was prepared based on a lot  of  inputs.  

 I f  looking at  l ine by l ine i t  may not  – in hindsight  you 

can take i t  apart  and say i t  is not  c lear and that  I  wi l l  – that  I  

wi l l  concede to.   My understanding of  the submission and 20 

that  l ine that  we are looking at  in the submission is ta lk ing to 

whether the coal  can get  there immediately or not  

immediately and I  concede that  that  is  – that  part icu lar l ine 

in the submission is not  c lear.    

So Umzimbithi  at  the t ime was supplying coal  but  
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very l imi ted amounts and qui te  errat ical ly.   So i t  is  correct  

that  i t  was not  – I  should not  have said wi thout  delay 

because i t  would depend on when the str ike is over.   So they 

were supplying but  not  the requi red amounts and yes that  

one l ine i t  is my understanding and someone else ’s  is very 

di fferent  and I  concede to that .  

ADV SELEKA SC:   Wel l  I  am not  sure whether  i t  is a  

quest ion of  i t  is unclear or not  so clear.   What I  am test ing 

wi th you i t  is a quest ion of  whether  a statement  made is 

factual ly  correct .    That  is  real ly what I  am test ing wi th you.   10 

When you say coal  was being mined and i t  wi l l  be del ivered 

immediately is  i t  – that  is to  me so clear.   I  understand you 

to say what i t  means is clear to me but  what I  am saying to  

you is was that  factual ly correct?  That  is a di fferent  

quest ion.  

DR NTETA:   The statement – I  am saying in my opinion I  fe l t  

i t  was correct  where i t  was saying wi thout  delay.   Now the 

issue is what is that  delay?  So I  bel ieve that  i t  was correct  

but  the quest ion now we are asking in hindsight  is that  where 

was i t?  Tomorrow i t  is avai lable and I  am saying to you 20 

tomorrow, the next  day the coal  was not  going to be 

avai lab le.   But  in a few weeks i t  would be avai lable.  

ADV SELEKA SC:   But  then the BTC would have been 

misled.  

DR NTETA:   And I  am – and I  am conceding.  
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ADV SELEKA SC:   Yes.  

DR NTETA:   I  do not  th ink the BTC would have been misled 

and in the statement.  

ADV SELEKA SC:   I  have… 

DR NTETA:   The second thing is that  what I  want to indicate 

– sorry.  

ADV SELEKA SC:   Let  me f inal ise why my statement but  

before I  f ina l ise i t  you were about to say to the Chai rperson 

you are conceding – just  quickly on that  f inal ise i t?  

DR NTETA:   What I  am conceding to is i t  – so what I  was 10 

saying I  am conceding to in  terms of  the del ivery wi thout  

delay in the sense that  I  am conceding that  yes i t  was not  

going to be avai lable the next  day – the coal .  

ADV SELEKA SC:   Yes.  

DR NTETA:   That  is what I  am – I  am conceding to and I  am 

also conceding to  that  the statement there may not  be clear  

which is very easy for us to  look at  in  h indsight .   I t  is one 

l ine in the submission.  

ADV SELEKA SC:   Yes.   Now there were two aspects 

because i f  you concede that  the coal  was not  go ing to be 20 

immediately avai lable or avai lable wi thout  delay i f  you 

concede that  is not  correct  then I  am saying to you when one 

reads the aff idavi t  of  Mr Khoza who says:  we were being told 

urgent ly make th is decision otherwise there wi l l  be load 

shedding then the BTC was misled by that  statement that  
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coal  wi l l  be made avai lab le wi thout  delay.  

DR NTETA:   Advocate Seleka.  

ADV SELEKA SC:   Yes.  

DR NTETA:   The BTC submission is a four page document.  

ADV SELEKA SC:   Yes.  

DR NTETA:   I f  you – i f  Mr Khoza is saying that  because of  

one sentence in a four page document the BTC in total i ty 

was misled then I  f ind that  very di ff icul t  to say so – to agree 

to because in providing that  part icular document there are 

other statements that  are in there that  are correct .    10 

And i f  there was a bi t  of  issue in terms of  l ike you 

were asking me now in terms of  can you unpack the 

statement they are ent i t led and they do in the del iberat ion to 

ask us in terms of  what does this statement mean and then 

we can provide clar i ty.   So I  – I  have di ff icul ty in saying that  

the BTC was misled because of  one l ine in a four  page 

document.  

ADV SELEKA SC:   Okay the second point .  

DR NTETA:   As Mr Khoza is implying.  

ADV SELEKA SC:   Yes.   The second point .  20 

CHAIRPERSON:   Wel l  just  one second.  I  can understand 

your point  Doctor  Nteta when you say i f  the BTC wanted to 

make enqui r ies wi th you as to what  is  meant by a part icu lar  

l ine l ike wi thout  delay you were avai lable.   Because I  th ink 

that  is the point  you make, is that  correct?  That  is  one of  
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the points you make.  Is that  correct? 

DR NTETA:   Yes because the document si ts and – yes i t  is  

correct .  

CHAIRPERSON:   Yes that  point  I  can understand i f  that  is 

factual ly  correct  even though they would obviously ask i f  

they were not  sure what i t  means a part icular sentence.   But  

i f  they bel ieved that  i t  was clear obviously they would not  

bother to ask and they would act  on the – on thei r  

understanding of  what i t  means.    

I f  they understood wi thout  de lay to  mean the moment 10 

the contract  is s igned or the pre-payment is made the 

fol lowing day coal  can be del ivered that  would be an 

understanding that  is just i f ied I  would imagine by the 

statement that  says wi thout  delay.    

But  i t  may wel l  be that  wi th in the context  that  was 

known to you and or Eskom or to the BTC i t  may wel l  be that  

wi thout  de lay could not  or should not  have been understood 

to be l ike the fol lowing day but  maybe i t  should be 

understood to be certainly wi thin a week or more than that  I  

am not  sure.    20 

That  I  can understand but  wi th regard to the point  

you make that  in  effect  you do not  understand why they 

would be misled by one sentence in a four page document I  

am not  sure that  I  understand that .   One – one sentence in a 

four page document can be very important  and can relate to 
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a very mater ia l  po int  and i t  can be misleading.    

But  i f  you say to me i f  they read that  sentence in the 

context  of  the whole document  then they would not  be 

just i f ied in giv ing i t  a certain  meaning then I  can understand.   

But  then you should be able to say but  when you go to page 

4 you can see that  what was sa id in  page 4 in  effect  qual i f ies 

what was said in that  statement two pages ear l ier because i f  

you read i t  – read what is said at  page 4 i t  could not  – the 

sentence could not  mean – could not  be understood to mean 

del ivery of  coal  the fol lowing day then I  would understand.   10 

You understand where my concern is? 

DR NTETA:   Yes Chairperson.    

CHAIRPERSON:   Yes you want to say something? 

DR NTETA:   And – and – I  am in  agreement  wi th you yes 

Chairperson I  am in agreement wi th you and in fact  pr ior to 

you beginning to – to provide this context  which I  appreciate.   

I  was also going to say that  when you look in the context  of  

the document – the ful l  document there is a statement  that  is  

made as wel l  that  says on the page before talks about 

Umsimbithi .   There is an industr ia l  act ion and should the – I  20 

wi l l  read i t  to you i t  says:  

“The current  contract  supply wi l l  then be 

depleted around June 2016 should the 

industr ia l  act ion be stemmed and ful l  mining 

operat ions resumes.”  
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So when you look at  i t  in  terms of  the fu l l  context  of  the 

document for me I  would then understand that  they would – 

would – maybe would ask as to – but  Ayanda you have made 

a statement in th is document here that  says wi thout  delay 

but  you are tel l ing me about an industr ia l  st r ike.   So what – 

what is the – how long and what is the delay?  Or Ayanda 

you are saying to  me that  i t  is wi thout  delay but  we then – 

Tegeta they need to start  up thei r  operat ions.  So what do 

you mean?  So for me I  am – al l  I  am saying is that  they had 

the opportuni ty to ask these quest ions and these are very 10 

re levant  quest ions but  looking in terms of  the ful l  context  of  

the document.  

CHAIRPERSON:   Mr Seleka.  

ADV SELEKA SC:   Yes.   Thank you Chai r.  

CHAIRPERSON:   I  might  say that  I  am keen that  we move 

on.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Because we have been on this submission 

for a very long t ime.  

ADV SELEKA SC:   Okay.  20 

CHAIRPERSON:   But  obviously important  points must  be 

covered but  I  th ink.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   We need to – to move to – move on 

otherwise we spend the whole t ime to be on the submission.  
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ADV SELEKA SC:   Yes,  ja the submission Chai r  is real ly the 

last  part  of  Dr Nteta’s evidence.   The ones we have com – 

f in ished the submission we wi l l  be reaching the end of  her 

evidence.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Ja Dr Nteta indeed the paragraph you are 

referr ing to which is on page 1 of  that  submission document  

at  the bot tom of  the page Chai rperson that  is Eskom Bundle 

18 page 28 – 292 reads that :  

“Umsimbithi  is contracted to supply Arnot  10 

wi th 540 000 tons and is  current ly  

underperforming due to protracted industr ia l  

act ion.   The current  contract  supply wi l l  then 

be depleted in and around June 2016 should 

the industr ia l  act ion be stemmed and ful l  

mining operat ions resumed.  The suppl ier 

indicated the wi l l ingness to extend f rom July 

2016 unt i l  September 2016 on simi lar terms 

and condi t ions.”  

So you see because I  am looking at  th is wi th the – wel l  I  am 20 

looking at  i t  but  real ly put t ing to  you the version of  the 

Chairperson of  BTC insofar as he says the impression they 

were brought under by the explanat ion is that  unless you 

agree there wi l l  be load shedding.   But  I  th ink you have 

t raversed that .   I  can move on unless i f  you want to comment 
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on i t  before I  move on.  

DR NTETA:   I  have got  no comment on that  I  th ink he must  

answer what does he mean by the impression that  he – that  

he got  and f rom whom did he get  the impression.   I  have too 

many quest ions for that  statement to provide a comment.  

ADV SELEKA SC:   Okay.   Thank you.   Now we know that  in  

the – in the – wel l  p lease tel l  the Chairperson you – when 

you start ing draf t ing the submission you had not  received a 

wri t ten offer f rom Mr Nath.    

DR NTETA:   Correct .  10 

ADV SELEKA SC:   I  want  you to – yes.   I  want  you please to 

tel l  the Chai rperson when do you – whether you ever  

received a wri t ten offer – when do you receive i t  and what 

were the terms of  the wri t ten offer.  

DR NTETA:   So I  received the wri t ten offer f rom Mr Nath on 

the 11t h of  Apr i l  2016.   The reason why I  received the wri t ten 

offer is because I  contacted Mr Nath.   I  contacted Mr Nath 

ei ther on the – that  Monday or on the Fr iday I  cannot recal l  

which of  those two but  for me that  is immater ial  as to the 

part icular date.    20 

But  I  contacted Mr Nath and I  indicated to  h im that  I  

need a wri t ten offer for the supply of  coal  because I  had 

noted that  we had been discussing this coal  t ransact ion 

since March but  there was not  a wr i t ten offer.    

So I  then asked him to please put  the ful l  wr i t ten 
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offer  and send i t  to me and which was real ly just  a sort  of  a 

culminat ion of  what we had been discussing.   And that  I  

received on the Monday.   I  say I  received i t  on the Monday 

based on the invest igators indicat ing when I  received i t .    

ADV SELEKA SC:   Wel l  Chai rperson i f  I  may assist  you Dr 

Nteta Chai rperson Eskom Bundle 14 page 226.   I t  is a –  

Bundle 14 – 14(A).   Page 226.  

DR NTETA:   226.  

ADV SELEKA SC:   I t  is an emai l  f rom Ravindra Nath Monday 

11 Apri l  2016 at  16:28 sent  to  you Dr Nteta a draf t  10 

at tachment document 1.  

“Hel lo Madam FYI  regards R Nath. ”  

Now this is in the … 

CHAIRPERSON:   Did you say Bundle 14(A) page 269? 

ADV SELEKA SC:   Page 226.  

CHAIRPERSON:   Oh.  

ADV SELEKA SC:   Page 226 Chai r.  

CHAIRPERSON:   I  th ink I  am at  269.226.   I  just  need that  

f i rst .  

ADV SELEKA SC:   14(A) 226.   I t  is an emai l  f rom Ravindra 20 

Nath on Monday 11 Apri l  2016 at  16:28 to Dr Nteta the 

subject  is draf t  the at tachment is  document 1.  The emai l  

reads:  

“Hel lo Madam FYI  regards R Nath”  

You see that  Dr Nteta? 
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DR NTETA:   Yes I  do.  

ADV SELEKA SC:   Yes.   So by this t ime th is is on Monday 

by this t ime you had engaged wi th your fe l low col leagues 

that  you have ment ioned Suzanne Daniels,  Edwin Mabelane,  

Mr Koko to put  together a submission pr ior to you receiving a 

wri t ten offer f rom Mr Nath.  

DR NTETA:   Correct .  

ADV SELEKA SC:   So you have requested the wri t ten offer  

and you receive one but  why – why did you not  request  i t  at  

a very f i rst  approach made to you by Mr Nath? 10 

DR NTETA:   Qui te f rankly I  forgot  and general ly what 

happens is that  when you get  – when suppl iers come to us 

and discuss coal  we in i t ia l ly have a discussion to see the 

feasib i l i ty etcetera.   And then when we do bel ieve i t  is a l i t t le  

bi t  more feasible then we wi l l  then start  put t ing 

documentat ion together.   

 So when he f i rst  spoke to me about i t  I  d id not  ask 

him at  the t ime for the – of  a let ter.  I t  was an oversight  f rom 

my side.  

ADV SELEKA SC:   Yes.  Fine wel l  is i t  not  astounding that  20 

you set  about  to  prepare a four page submission put t ing 

together the terms of  a submission to BTC without  having a 

wri t ten offer f rom the proposed suppl ier? 

DR NTETA:   I t  is  – i t  is not  unusual  I  wi l l  be f rank wi th you i t  

is not  unusual  but  i t  is not  best  pract ice.   So when I  said to 
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you I  am not  sure i f  I  spoke to h im on the Fr iday or the 

Monday asking for the offer – the wri t ten offer i t  could have 

been that  i t  was on Fr iday and he only sent  i t  Monday,  but  as 

I  ind icated ask ing  fo r  i t  a t  the  very  beg inn ing  was an  

overs igh t  f rom myse l f .   We do put  submiss ions together  

based on d i f fe ren t  o f fe rs ,  you know,  in  the  d iscuss ion  tha t  

may have had w i th  supp l ie rs .   Of ten  t imes we wou ld  do  tha t  

bu t  i t  was an ove rs igh t .    

ADV SELEKA SC:    H ’m.   Wel l ,  then the  o f fe r  i s  on  page  

227.  10 

DR NTETA:    Yes.  

CHAIRPERSON:    Wel l ,  be fore  you go to  page 227.   I  th ink  

when you gave ev idence the  las t  t ime Dr  Nte ta ,  I  have  

ra ised the  same quest ion  a lso  and i t  cont inues to  come 

back because i t  jus t  seems to  me tha t  i f  somebody 

approaches you as  Eskom or  any en t i t y  and says:   I  wou ld 

l i ke  to  o f fe r  you coa l .    

 Be fore  you –  i f  you  are  no t  the  dec i s ion  maker  o r  

a t  leas t  you take  i t  to  the  re levant  dec is ion  maker  in  

wr i t ing ,  tha t  you  wou ld  say:   P lease g ive  me your  o f fe r.   20 

Le t  me –  g ive  me your  o f fe r  in  wr i t ing .   Le t  me exac t ly  what  

the  te rms and cond i t ions  are  tha t  you are  look ing  a t .   

Before  you even beg in  to  p repare  someth ing .    

 One o f  the  reasons why you do tha t ,  you do not  

want  to  m isrep resent  anyth ing  about  the  te rms and  
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cond i t ions  f rom the ,  you know.  

 But  two,  you want  to  cons ider  th is  o f fe r  yourse l f  

because you probab ly  wou ld  need to  make a  

recommendat ion  to  somebody or  the  person who has the  

power  to  make the  dec i s ion  or  the  s t ruc ture .   And i t  does  

look awkward  where  you get  to  the  t roub le  o f  p repar ing  a  

four  page submiss ion  w i thout  a  wr i t ten  o f fe r  o r  a t  leas t  a  

document  f rom the  supp l ie r  o r  po ten t ia l  supp l ie r  wh ich  jus t  

se ts  ou t  some –  the  essent ia l  caps to  say,  to  us  these are  

the  impor tan t  te rms.  10 

 I f  you  have d i f f i cu l t y  w i th  any o f  these,  then we 

can ta lk  bu t  these are  the . . .   But  I  guess the re  i s  no t  much 

tha t  you can add .   You have answered i t  the  las t  t ime and  

you have jus t  answered i t  now.   I s  tha t  cor rec t?  

DR NTETA:    I t  i s  cor rec t .  

CHAIRPERSON:    Yes,  okay.    

ADV SELEKA SC:    Thank you,  Cha i r.   Then the  o f fe r  on  

page 227 Dr  Nte ta .   I t  i s  qu i te  –  we l l ,  I  shou ld  say  

someth ing  about  the  t ime wh ich  is  16 :28 .    

 And th is  i s  the  t ime a f te r  Mr  Howa,  th ree  o ’c lock  20 

roundabout ,  has  now been to ld  by  Mr  Nath  tha t  the  

consor t ium o f  banks have dec l ined the i r  o f fe r  to  e i ther  

de fer  the  payment  o f  R 600 mi l l ion  or  to  o f fe r  them a  

br idg ing  loan.  

 Then you see th is  o f fe r  be ing  made,  6 :28 .   D id  you  
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I  fac t  request  th is  o f fe r  to  be  made in  wr i t ing?  

DR NTETA:    Yes ,  I  d id  ask  h im to  make the  o f fe r  in  wr i t ing  

because i t  i s  one o f  our  requ i rements  tha t  you must  the  

o f fe r  in  wr i t ing .  

ADV SELEKA SC:    So  i t  is  in  fac t  one o f  your  

requ i rements  a t  Eskom? 

DR NTETA:    Ja ,  so  –  as  I  –  so  what  I  was say ing  to  you 

tha t  when I  conceded I  sa id  i t  i s  no t  l i ke  th is  p rac t ise .   So 

what  we genera l l y  do  and i t  i s  no t  th is  p rac t ice ,  tha t  we w i l l  

engage the  supp l ie rs  in  coa l .    10 

 We wou ld  ac tua l l y  ge t  them to  de ta i l  in  te rms o f  

the i r  cos t ing  and the i r  cos t ing  modu les  be fore  we even get  

an  o f fe r  on  the  tab le  because we want  to  in te r rogate  in  

te rms o f  the  supp ly,  in to  the  coa l  tha t  has been cons ide red.  

ADV SELEKA SC:    Yes.  

DR NTETA:    So  we do tha t .   I t  i s  no t  best  p rac t ice  bu t  one 

o f  the  th ings we  must  in  te rms o f  our  f i l e  i s  tha t  you put  

what  was the  o f fe r  tha t  came in  a t  and i f  there  a re  changes 

in  te rms o f  subsequent  negot ia t ions ,  we a l so  p rov ide  tha t  

as  we l l .  20 

ADV SELEKA SC:    Yes,  bu t  i f  i t  is  a  requ i rement ,  as  you 

say i t  i s ,  a  wr i t ten  o f fe r,  then i t  i s  no  longer  a  mat te r  o f  

whethe r  i t  i s  the i r  p rac t ice  or  no t ,  good or  bad prac t ise .   I t  

i s  a  mat te r  o f  requ i rement  by  your  employer.  

DR NTETA:    So  i t  i s  in  te rms o f . . .   Yes,  because we ta l k  
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about  an  unso l i c i ted  o f fe r.   You must  rece ive  an  unso l i c i ted  

o f fe r.  

ADV SELEKA SC:    Yes.  

DR NTETA:    So  i t  i s  a  requ i rement  tha t  we rece ive  an  

o f fe r.  

ADV SELEKA SC:    Yes.  

DR NTETA:    So  tha t  i s  why I  am say ing ,  i t  i s  requ i rement  

tha t  we get  an  o f fe r.  

ADV SELEKA SC:    Yes,  bu t  we are  ta lk ing  wr i t ten  o f fe rs .  

DR NTETA:    So .   Yes.   Wel l ,  to  be  f rank w i th  you.   I  do  no t  10 

have tha t  par t i cu la r  sec t ion  o f  the  document  w i th  me 

whethe r  i t  i s  wr i t ten  or  i t  i s  no t  wr i t ten .  

 But  what  I  am say ing  to  you tha t  i t  i s  best  p rac t ice ,  

tha t  i t  i s  someth ing  tha t  you have  in  wr i t ing  bu t  I  cannot  

o f fhand o f f  the  cu f f  te l l  you  whether  i t  shou ld  be  wr i t ten  or  

no t .  

ADV SELEKA SC:    Okay.  

DR NTETA:    Bu t  I  know tha t  fo r  me I  wanted a  wr i t ten  

o f fe r.   I  jus t  th ink  i t  i s  best  p rac t ise .  

ADV SELEKA SC:    Yes.   The t im ing  is  remarkab le .   The  20 

t im ing  o f  th is  emai l  coming now w i th  a  wr i t ten  o f fe r.   Here  

is  the  o f fe r  on  page 227.   And the  o f fe r  has a  coup le  o f  

po in ts  to  i t .  

 I t  says :  

“K ind ly  re fe r  to  the  d iscuss ion  we  had in  th is  
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regard . ”  

 So th is  i s  Mr  Nath  wr i t ing  to  you.   You and h im had  

d iscuss ions pr io r  to  h im send ing  th is  o f fe r.   Cor rec t?  

DR NTETA:    Cor rec t ,  yes .  

ADV SELEKA SC:    And h is  connect ion  . . . [ in te rvenes]   

DR NTETA:    So  as  I  ind ica ted  to  you. . .   Sor ry.   Yes?  

ADV SELEKA SC:    In  th is  connec t ion ,  Tegeta  Exp lora t ion  

and Resources,  o f fe rs  Eskom to  supp ly  add i t iona l  1 .2  

m i l l ion  tons o f  coa l  f rom Opt imum Coa l  Mine (P ty)  L td  over  

a  pe r iod  o f  f i ve  months .   Ja ,  so  we have t raversed tha t  10 

issue about  why  cou ld  you not  buy d i rec t l y  f rom OCM in  

buy ing  f rom Tegeta .    

 And the  Cha i rperson a lso  added the  fac t  tha t  i t  had  

a t  th is  t ime in  Apr i l ,  Tegeta  d id  no t  have a  con t rac t  to  

supp ly  such an amount  o f  coa l  to  you.   I t  d id  no t  have a  

cont rac t  w i th  OCM to  supp ly  tha t  amount  o f  coa l  to  Eskom.  

 I  do  no t  know whether  you knew or  d id  no t  know 

about  tha t?  

DR NTETA:    Whether  I  knew or  d id  no t  know tha t  they d id  

no t  have a  cont rac t  a t  the  t ime?  20 

ADV SELEKA SC:    Wi th  OCM to  supp ly  1 .2  m i l l ion  tons o f  

coa l .  

DR NTETA:    So  a t  tha t  par t i cu la r  t ime,  I  do  no t  know – I  

do  no t  th ink  I  knew.  

ADV SELEKA SC:    You do not  th ink  you knew? 
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DR NTETA:    Ja ,  I  do  no t  th ink .   I  cannot  reca l l  to  be 

honest  w i th  you.   I  am jus t  t ry ing  to  remember.  

ADV SELEKA SC:    I t  car r ies  on .  

“For  increas ing  the  p roduct ion  o f  the  m ine and 

benef ic ia t ion  thereof ,  we need  funds fo r  

smooth  execut ion  o f  th is  cont rac t . ”  

 But  then you see  the  reason  is  d i f fe ren t  f rom your  

reason to  the  BTC o f  an  urgency.   These a re  . . . [ in tervenes]   

DR NTETA:    My reason fo r  the  urgency o f  the  BTC s i t t ing?  

ADV SELEKA SC:    Tegeta  says they want  funds(? )  and 10 

they say what  the  reason is :  

“ Increas ing  the  product ion  o f  the  m ine and  

benef ic ia t ion  thereof . ”  

DR NTETA:    Yes.  

ADV SELEKA SC:    D id  you te l l  the  BTC th i s  i s  why  Tegeta  

wants  the  funds?  

DR NTETA:    Yes .   So i f  you  look i n  te rms o f  what  I  sa id  to  

the  BTC,  I  ind ica ted  to  them i t  i s  fo r  the i r  opera t ions.   Le t  

me jus t  t ry  and get  to  the  submiss ion .   I  am not  su re  i f  I  am 

unders tand ing  the  . . . [ in te rvenes]   20 

CHAIRPERSON:    Wel l ,  I  th ink  i f  I  reca l l  cor rec t l y.   You 

sa id  they wanted to  rev i se  the i r  expor t  opera t ions.    

DR NTETA:    Yes.  

CHAIRPERSON:    That  does not ,  on  the  face  o f  i t ,  seemed 

to  be  what  they  are  say ing  here  bu t  you may take a  
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d i f fe ren t  v iew.   I  th ink  in  your  submiss ion  to  the  BTC,  you  

sa id  they needed  the  money in  o rder  to  rev i ve  the i r  expor t  

opera t ions.    

 And I  th ink  tha t  was your  ev idence but  I  do  no t  

read what  they say here  to  be  say ing  the  same th ing  bu t  

you might  g ive  a  d i f fe ren t  unders tand ing .  

DR NTETA:    So I  had a  conversa t ion  w i th  Mr Nath  tha t  we 

wou ld  l i ke  a  prepayment .   He ind ica ted  tha t  i t  i s  fo r  the 

opera t ions o f  the  m ine,  you know,  in  the  expor t  po r t ion  o f  

i t .   I  had tha t  conversa t ion .   Now in  the  le t te r  i t  says  f rom 10 

increas ing  the  p roduct ion  o f  the  m ine and bene f ic ia t ion  

there .   Wi th  –  now . . . [ in te rvenes]   

CHAIRPERSON:    Yes.  

DR NTETA:    . . . in  the  const ruc t ion  o f  the  m ine and 

benef ic ia t ion  is  par t  o f  m ine opera t ions because the  –  so  I  

am not  sure  i f  I  unders tand the  por t ion  tha t  you are  

h igh l igh t ing .   I f  you  can jus t  make tha t  c lear  to  me? 

CHAIRPERSON:    Wel l ,  one might  no t  unders tand how the  

mine was but  there  seems to  have been two sec t ions in  

te rms o f  the  opera t ions,  a t  leas t .   One fo r  the  expor t  and  20 

one fo r  the  domest ic .   That  i s  the  impress ion  tha t  one gets .  

 And they had the  expor t  sec t ion  had cha l lenges to  

the  ex ten t  tha t  i t  needed to  be  rev ised but  Eskom was not  

go ing  to  ge t  coa l  f rom the  expor t  sec t ion ,  I  wou ld  imag ine .   

t  was go ing  to  ge t  coa l  f rom the  domest ic  sec t ion ,  I  wou ld  
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imag ine .    

 But  tha t  i s  the  impress ion  tha t  I  have but  you might  

say :   No,  no .   I t  is  no t  a  cor rec t  unders tand ing .   Th is  i s  the 

pos i t ion .  

 On the  face  o f  i t ,  i t  looks  l i ke  they wanted money  

f rom Eskom to  do  someth ing  tha t  was jus t  go ing  to  g ive  

them more  pro f i t  to  boost  a  d i f fe ren t  sec t ion  tha t  had  

noth ing  to  do  w i th  Eskom.  

DR NTETA:    So  I  am rea l l y  –  i t  jus t  a  perspect ive .   So the 

m ine has an  expor t  –  the  m ine is  a  m ine –  and th is  i s  my  10 

unders tand ing  and i t  i s  my unders tand ing .  

 The mine has a  m ine.   I t  i s  m in ing  coa l .   The f i rs t  

coa l  tha t  goes,  i t  then goes to  Hendr ina  and i t  i s  o f  a  

cer ta in  qua l i t y  o f  coa l .   I  am go ing  to  say the  22 .  

 Now the  expor t  por t ion ,  tha t  coa l  -  what  can  

happen is ,  to  ge t  i t  in to  a  h igher  CV coa l ,  i t  goes in to  a  

benef ic ia t ion  so  tha t  i t  can  then  improve i t s  ca lo r i f i c (? )  

va lue  and th ings l i ke  tha t  and then they wou ld  then expor t  

tha t  coa l .  

 And tha t  coa l  i s  genera l l y  o f  a  be t te r  qua l i t y  than  20 

the  Hendr ina  one.   So when they are  say ing  in  the i r  

s ta tement  tha t  i t  i s  fo r  the  increas ing  the  product ion  o f  the 

m ine.   I t  i s  to  increase the  p roduct ion  o f  the  m ine  so  tha t  

they have add i t iona l ,  you know,  coa l  wh ich  they wou ld  then 

benef ic ia te .  
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 So  they have used the  word  p roduct ion  in  the i r  

le t te r.   I  have used the  word  opera t ions.   So.   But  my 

unders tand ing  is  tha t  i t  i s  the  same aspect  o f  i t .   Bu t  

maybe we a re  no t  hear ing  each o ther  because I  am not  

unders tand ing  i t .  

CHAIRPERSON:    Yes,  Mr  Se leka wants  to  pursue.  

ADV SELEKA SC:    Ja .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Dr  Nte ta  . . . [ in te rvenes]   

DR NTETA:    Yes.   Thank you.  10 

ADV SELEKA SC:    The submiss ion  reads:  

“However,  Tegeta  has requested tha t  Eskom 

cons iders  some fo rm o f  p repayment . ”  

 That  i s  you wr i t ing  be fo re  Tegeta  has pu t  th is  th ing  

–  the  o f fe r  in  wr i t ing .   You are  say ing :  

“Tegeta  has requested Eskom to  cons ider  

some fo rm o f  p repayment  to  enab le  to  i t  to  

meet  the  product ion  requ i remen ts  f rom the  

expor t  component  o f  the  m ine. ”  

DR NTETA:    Yes.  20 

ADV SELEKA SC:    You wro te  tha t  in  the  submiss ion .  

DR NTETA:    So  what  I . . .   Yes,  what  I  was say ing  to  you is  

tha t  we have had  d iscuss ions.   I  have had d iscuss ions w i th  

Mr  Nath .    

 So fo r  example ,  when he f i rs t  came to  me and sa id  
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to  me tha t  we requ i re  a  p repayment ,  I  d id  ask  h im the  

quest ion  as  to :   Why do you requ i re  th is  p repayment?    

 And then he gave  me the  exp lanat ion  as  to :   No,  i t  

i s  fo r  the  product ion ,  e t  ce tera ,  fo r  the  m ine.  

 I  a lso  ind ica ted  and he sa id :   No ,  i t  i s  okay.   And  

he cont inued and  I  sa id  to  h im anyway,  a t  the  end  o f  the 

conversa t ion ,  I  d id  say to  h im:   I  was jus t  ask ing  bu t  when 

you are  ta lk ing  about  payment  te rms and the  reasons,  e t  

ce te ra ,  tha t  i s  w i th in  the  domain  o f  f inance.  

 So he had ind ica ted  to  me why  they needed i t .   10 

You are  co r rec t .   I  rece ived a  wr i t ten  o f fe r  on  the  Monday  

but  I  had spoken  to  h im before  because when he f i rs t  sa id  

to  me tha t  he  needed a  prepayment .   My react ion  was why 

and tha t  i s  the  reason tha t  he  came to  me.  

 We had spoken  about  whether  I  shou ld  have  

rece ived the  o f fe r  le t te r  be fo re ,  be fore  do ing  the  

submiss ion  and I  conceded I  shou ld  have got ten  i t  be fore .   

I  d id  no t  bu t  I  d id  no t  unders tand  why they wanted  i t  f rom 

Mr  Nath .  

ADV SELEKA SC:    Yes,  bu t  your  submiss ion  does not  say  20 

anyth ing  about  benef ic ia t ion  o f  the  coa l  tha t  i s  m ined.    

DR NTETA:    Sor ry?   My submiss ion  does not  say?  

ADV SELEKA SC:    Your  submiss ion  to  the  BTC does not  

say  anyth ing  about  benef ic ia t ion  o f  the  coa l  tha t  wou ld  be  

supp l ied .    
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DR NTETA:    Okay so  I  d id  no t  pu t  the  word  bene f ic ia t ion  

in  the  submiss ion .  

ADV SELEKA SC:    No,  i t  i s  no t  jus t  a  . . . [ in te rvenes ]   

DR NTETA:    I  jus t  have to  . . . [ in te rvenes]   

ADV SELEKA SC:    I t  i s  no t  jus t  a  word .   That  i s  the i r  

reason why they want  a  prepayment .    

DR NTETA:    Okay.   I  am t ry ing  to  ge t  to  the  submiss ion  so  

tha t  we can read i t ,  exact ly  what  i t  says .  

ADV SELEKA SC:    The submiss ion  is  in  Eskom Bund le  18  

on page 239.  10 

DR NTETA:    2239?  

ADV SELEKA SC:    Two. . .   I  beg your  pardon.   293.  

DR NTETA:    Yes.  

ADV SELEKA SC:    293.  

DR NTETA:    Yes.  

ADV SELEKA SC:    Yes.   That  pa ragraph wh ich  says:    

“But  supp l ie rs  have ind ica ted  the i r  w i l l i ngness 

to  ex tend the  cur ren t  cont rac t .   However,  

Tegeta  has requested tha t  Eskom cons iders  

some fo rm o f  p repayment  to  enab le  i t  to  meet  20 

the  product ion  requ i rements  f rom the  expor t  

component  o f  the  m ine. ”  

 Then i t  car r ies  on :  

“ In  v iew o f  the  fac t  tha t  i t  subs id ises  the  d i rec t  

feed to  Hendr ina  power  and th is  w i l l  enab le  i t  
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to  meet  the  coa l  supp ly  demands  fo r  the  two 

power  s ta t ions  in  the  shor t  te rm. ”  

 And the  two power  s ta t ions  re fer red  to  i s  Hendr ina  

and Kr ie l?   I  am not  sure .   You can te l l .   A rnot  and Kr ie l  

Power  S ta t ions.   I  beg your  pardon .  

DR NTETA:    Yes .   And you a re  cont ras t ing  tha t  s ta tement  

to?  

ADV SELEKA SC:    The i r  own wr i t ten  o f fe r  to  you.  

DR NTETA:    Yes?  The top  o f  p roduct ion  and 

benef ic ia t ion?  10 

ADV SELEKA SC:    Yes.  

DR NTETA:    Yes.    

ADV SELEKA SC:    That  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l ,  I  wonder  whether  when they say  

they need the  funds fo r  increas ing  the  p roduct ion  o f  the  

m ine.   Wel l ,  i f  they  wanted to  rev i ve  the  expor t  sec t ion  and 

i f  the  domest ic  sec t ion  and the  expor t  sec t ion  are  on  the  

same mine,  i t  may we l l  be  tha t  one cou ld  ta lk  about  

increas ing  the  product ion  o f  the  m ine.  

 I t  i s  jus t  tha t  the  expor t  sec t ion  tha t  they are  20 

ta lk ing  about  bu t  they may have re f ra ined in  the i r  wr i t ten  

o f fe r  f rom mak ing  tha t  c lear.   

 Maybe because i t  m igh t  have weakened the i r  case  

fo r  a  p repayment  bu t  they have re f ra in .   But  when they 

were  speak ing  to  Dr  Nte ta ,  they –  jus t  be fore  they dec ided:   
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No,  le t  us  jus t  say  product ion  o f  the  mine.   Wi thou t  ta lk ing  

about  the  expor t  sec t ion  and the  in te rna l  o r  domest ic  

sec t ion .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Bu t  i f  one looks  a t  i t  tha t  way,  wou ld  one  

not  be  ab le  to  say they jus t  re f ra ined f rom be ing  c learer  

than they cou ld  have been?  They jus t  pu t  a  genera l  phrase 

and sa id :   Wel l ,  nobody wou ld  say we are  l y ing  i f  we say 

we want  to  increase the  product ion  o f  the  m ine.   Of  course  

we want  to  increase the  product ion  o f  the  m ine because we 10 

want  to  rev ive  the  expor t  sec t ions .  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    I  am jus t  tak ing  tha t  . . . [ in te rvenes ]   

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    . . . tha t  as  a  s tep  to  say,  maybe tha t  i s  -  

to  tha t  ex ten t ,  maybe tha t  i s  no t  un t rue  bu t  once one has  

Dr  Nte ta ’s  ev idence about  what  they to ld  he r,  then one may 

we l l  say :   Wel l ,  in  e f fec t  i t  was not  –  i t  m igh t  no t  have been  

increas ing  the  product ion  o f  the  in te rna l  o r  domest ic  

sec t ion  o f  the  m ine.   I t  was maybe fo r  increas ing  the  20 

rev i v ing  the  product ion  o f  the  expor t  sec t ion  o f  the  m ine.  

 And then the  benef ic ia t ion  may be app l ies  e i ther  

way but  towards the  end o f  tha t  sentence,  they say:   We 

need funds fo r  smooth  execut ion  o f  th is  cont rac t .   And th is  

cont rac t  was about  the  domest ic  sec t ion  and not  the  expor t  
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sec t ion .  

 And I  wonder  whethe r  tha t  i s  no t  where  the  

sentence,  the  s ta tement  m ight  be  c lea r ly  m is lead ing  i f  what  

they to ld  Dr  Nte ta  was t rue ,  namely  tha t  they ac tua l l y  

wanted to  rev ive  the  expor t  opera t ions.  

ADV SELEKA SC:    And Cha i r  tha t  i s  . . . [ in te rvenes]   

CHAIRPERSON:    You wanted to  say someth ing?  

ADV SELEKA SC:    That  i s  the  prob lem we have.  

CHAIRPERSON:    H ’m.  

ADV SELEKA SC:    As  the  Lega l  Team.    Because 10 

Dr  Nte ta . . .   I f  Cha i r  as  you say,  maybe they  thought  

ment ion ing  i t  exp l i c i t l y  reopen ing  the  expor t  sec t ion  o f  the  

m ine wou ld  weaken the i r  o f fe r  o r  the i r  request  fo r  

p repayment ,  then Cha i r  i t  wou ld  no t  have found  i t s  way 

in to  the  submiss ion .  

CHAIRPERSON:    H ’m.  

ADV SELEKA SC:    Because tha t  seems to  be  a  po in t  

exp l i c i t l y  made in  the  submiss ion  by  the  Eskom o f f i c ia ls ,  

tha t  th is  i s  what  Tegeta  in tends to  do .  

CHAIRPERSON:    H ’m.  20 

ADV SELEKA SC:    And we are  t ry ing  to  see but  i s  tha t  

what  Tegeta  thought .  

CHAIRPERSON:    H ’m.  

ADV SELEKA SC:    Because the  impress ion  crea ted  

Dr  Nte ta  i s  tha t  you w i th in  Eskom were  he lp ing  Tegeta  to  
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come up w i th  a  reason tha t  wou ld  jus t i f y  a  dec is ion  fo r  a  

p repayment .   Tha t  i s  the  impress ion  crea ted.   A re  you ab le  

to  comment  on  tha t?  

CHAIRPERSON:    I  th ink  you must  ind ica te  tha t  is  the  –  

you must  ind ica te  to  her  –  enab le  her  to  comment  p roper ly.   

You need to  say what  i t  i s  tha t  g ives r i se  to  tha t  

impress ion .  

ADV SELEKA SC:    Yes.   Thank you,  Cha i r.   So what  –  ja ,  

what  we were  go ing  th rough now,  the  exerc ise  is  tha t  we  

see tha t  there  is  one reason in  your  submiss ion  tha t  the  10 

prepayment  i s  sought  fo r  the  purposes o f  Tegeta  and I  w i l l  

paraphrase,  reopen ing  i t s  expor t  sec t ion  o f  the  m ine.  

 That  reason is  in  the  submiss ion  dur ing  the  

dra f t ing  process be fore  Tegeta  makes you a  wr i t ten  o f fe r.   

The wr i t ten  o f fe r  comes la te  a f te rnoon on the  

11 t h  o f  Apr i l  2016  and the  wr i t ten  o f fe r  seems to  have a  

d i f fe ren t  reason  g iven fo r  why  Tegeta  i t se l f  wants  a  

prepayment .  

 So my submiss ion  –  what  I  was put t ing  to  you is  

th is .   That  i f  one looks a t  the  ac t ions taken by  Eskom’s  20 

execut ives ,  Fr iday n igh t ,  ove r  the  weekend,  d ra f t ing  tha t  

four  page document  w i thout  even  hav ing  a  wr i t ten  o f fe r  

f rom Tegeta ,  com ing up w i th  reasons why Tegeta  wants  a  

prepayment .    

 I t  wou ld  seem tha t  you w i th in  Eskom in  dra f t ing  
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tha t  submiss ion ,  you were  seek ing  to  ass i s t  Tegeta  to  come 

up w i th  reasons  tha t  wou ld  jus t i f y  the  BTC mak ing  a  

prepayment  dec is ion .    

CHAIRPERSON:    Wel l  . . . [ in te rvenes]   

ADV SELEKA SC:    Not  qu i te  c lea r.  

CHAIRPERSON:    Wel l ,  I  want  to  say someth ing  because I  

want  us  to  f in ish  her  ev idence i f  th is  i s  where  her  ev idence  

was supposed to  f in ish ,  namely,  i f  you  cont ras t  the  two,  

namely  the  reason tha t  she gave in  her  submiss ion  to  the  

BTC as to  why  Tegeta  needed  the  prepayment ,  you 10 

cont ras ted  w i th  t he  reason g i ven by  Tegeta  in  the i r  wr i t ten  

o f fe r.  

 The reason tha t  she gave i s  –  was un l i ke l y  to  

s t rengthen the  case fo r  jus t i f i ca t i on .   Maybe th i s  one –  i f  

she  had put  th is  one tha t  m ight  have been – one might  

have sa id  we l l  maybe she was t r y ing  to  no t  revea l  the  t rue  

reason.   That  i s  my th ink ing .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Bu t  le t  her  answer  and she might  say :   

No,  no ,  no .   Ac tua l l y,  th is  i s  the  pos i t ion .   Dr  Nte ta?  20 

DR NTETA:    So .   Thank you,  Cha i rperson.   I  must  say  tha t  

I  am fee l ing  a  l i t t le  b i t  confused.   But  what  I  am go ing  to  

te l l  you  is  what  happened.   The supp l ie r  ind ica ted  to  me as 

to  why and they  ind ica ted  th is  t o  me verba l l y  as  to  why 

they want  the  prepayment .  



09 FEBRUARY 2021 – DAY 340 
 

Page 178 of 193 
 

 I  then took tha t  reason and put  i t  w i th in  the  

document  and  wro te  i t  in  the  document .   Cor rec t ly  so ,  I  

shou ld  have wa i ted  fo r  them to  pu t  in  wr i t ing  and  put  i t  

verbat im what  they sa id  in  the  document .   I  d id  no t  do  tha t .  

 I  pu t  in  the  document  what  I  unders tood the i r  

reason fo r  the  prepayment .   I  d id  no t  de lve  in to  the  de ta i l  

o f  tha t  because  I  be l ieved tha t  when you d iscussed  

payment  and payment  te rms i t  i s  someth ing  tha t  I  wou ld  

then expect  the  peop le  who make the  dec is ion  as  to  

whethe r  o r  no t  to  make a  prepayment ,  they w i l l  then look  10 

in to  the  jus t i f i ca t ion  fo r  tha t .   So tha t  i s  what  I  d id .    

 In  unders tand ing  the  d i f fe rence between the  two 

and wh ich  is  s t ronger  o r  no t ,  I  do  no t  know but  I  do  know is  

what  I  pu t  in to  the  document  based on what  the  supp l ie r  

had sa id  and wha t  I  unders tood i t  to  be .  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Yes.   Thank you.  

CHAIRPERSON:    D id  you p lan  another  w i tness a f t e r  he r?  

ADV SELEKA SC:    Yes,  Cha i r.    

CHAIRPERSON:    Who is  tha t?  20 

ADV SELEKA SC:    I t  i s  Ms Venete  K le in .  

CHAIRPERSON:    Oh.    

ADV SELEKA SC:    The techno logy was in te r rup ted .   So.  

CHAIRPERSON:    Ja ,  I  th ink  . . . [ in te rvenes]   

DR NTETA:    May  I  make a  comment?  
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CHAIRPERSON:    Yes.  

DR NTETA:    [No aud ib le  rep ly ]   

CHAIRPERSON:    Yes?  

DR NTETA:    Deputy. . .   DCJ?  

CHAIRPERSON:    Yes?  

DR NTETA:    I  am not  coming back.   I  re fuse to  come back.    

CHAIRPERSON:    [ laughs]    

DR NTETA:    So  I  ra ther  you s tay  and f in ish .  

CHAIRPERSON:    [ laughs]    

DR NTETA:    Th i s  has been a  very  exhaust ing  exper ience.   10 

I  have been w i th  the  invest iga tors  and your  ev idence  

leaders  fo r  ve ry  l ong.  

CHAIRPERSON:    No,  no  . . . [ in te rvenes]   

DR NTETA:    So  wh i l s t  you de l ibera te ,  p lease remember  

tha t .  

CHAIRPERSON:    No,  no .   I t  i s  no t  about  you.   I t  i s  more  

about  the  next  w i tness.   [ laughs]   I  th ink  i f  her  ev idence  

was rea l l y  about  the  submiss ion ,  I  th ink  we must  wrap th is ,  

bu t  you are  the  Ev idence Leader.  

ADV SELEKA SC:    Yes.  20 

CHAIRPERSON:    I  don ’ t  know i f  there  is  someth ing  e l se  

impor tan t  tha t  you s t i l l  wanted to  –  bu t  we have been on 

th is  submiss ion  s ince  she s tar ted .  

ADV SELEKA SC:    Ja,  Cha i r  the  en t i re  ev idence tu rns  on  

i t .   There  are  cer ta in  th ings in  regard  to  the  o f fe r  tha t  we  
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m igh t  need to  touch upon qu ick ly,  and . . . [ in te rvenes ]      

CHAIRPERSON:    Ja ,  what  w i l l  they  lead to ,  wha t  i s  the 

po in t  they w i l l  ass is t  in  mak ing?  

ADV SELEKA SC:    Yes,  we l l  Cha i rperson,  Dr  N te ta  you 

are  l i s ten ing  as  we l l  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  you can te l l  me i f  you wou ld  l i ke  me 

to  wa i t  un t i l  you  asked those ques t ions.  

ADV SELEKA SC:    No I  th ink ,  I  mean I  have consu l ted  

w i th  Dr  Nte ta ,  she knows exact ly  –  Dr  Nte ta  w i l l  –  there  are  

cer ta in  th ings about  the  prepayments ,  the  d iscount  tha t  10 

was g iven by  Tegeta ,  you w i l l  have to  te l l  the  Cha i rpe rson  

about  tha t ,  and how tha t  i ssue was dea l t  w i th ,  because you  

see in  the  ev idence the  BTC was to ld  the  CFO,  Mr  Ano j  

S ingh w i l l  negot ia te  the  d iscounts .  

CHAIRPERSON:    Ja ,  we l l  you w i l l  wrap tha t  up  in  ten  

m inutes?  

ADV SELEKA SC:    No tha t  shou ld  take  shor te r  than tha t .   

Dr  Nte ta  I  am sure  you can take  shor te r  than tha t ,  i sn ’ t  i t? 

CHAIRPERSON:    Wel l  I  th ink  . . . [ in te rvenes]   

DR NTETA:    I f  i t  means I  leave sooner  I  w i l l .  20 

CHAIRPERSON:    Ja  she doesn ’ t  g ive  long answers  so  I  

th ink  jus t  ask  her  the  quest ions.  

ADV SELEKA SC:    Yes,  jus t  te l l  the  Cha i rpe rson Dr  Nte ta  

I  mean Tegeta  here  o f fe red  –  made an o f fe r  o f  a  3 .5% 

d iscount ,  and you know tha t  tha t  o f fe r  in  your  response  
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was taken o f f ,  i f  you  go to  page 229,  so  you took o f f  tha t  

o f fe r  and then BTC was to ld  tha t  now Mr  Ano j  S ingh is  

go ing  to  negot ia te  the  o f fe r  o f  3 .5  d iscount ,  I  mean  –  ja ,  a  

d iscount  o f  3 .5 .   But  the  po in t  was Tegeta  had in  fac t  

a l ready made tha t  o f fe r  to  you,  so  you get  –  can you  

p lease exp la in  to  the  Cha i rperson,  you unders tand the  

propos i t ion  I  am put t ing  to  you?  

DR NTETA:    Yes ,  so  w i th  regards to  the  payments  and the  

d iscount  when I  asked –  when I  spoke –  when I  engaged 

w i th  the  supp l ie r  as  I  ind ica ted  to  you tha t  I  was coming to  10 

them f rom a  sourc ing  and an acqu is i t ion  o f  assets  pos i t ion ,  

in  te rms o f  look ing  fo r  coa l .    Now when you ta lk  to  the  

segregat ion  o f  du ty  w i th in  Eskom,  and in  fac t  there ’s  

Tet r i s ,  the  person who dea ls  w i th  acqu i r ing  the  assets  

shou ld  no t  be  the  same person who dea ls  w i th  payment  

and tha t  needs to  fa l l  somewhere  e lse .   Wi th in  Eskom tha t  

fa l l s  w i th in  the  f inance r igh t ,  so  when I  spoke to  Mr  Nath  

and a l so  when we ta lk  about  our  o f fe r  le t te rs  the  o f fe r  

le t te r  ta lks  to  how much a re  they o f fe r ing  fo r  coa l .   I  op ted  

because I  thought  i t  was the  best  th ing  to  de l ink  the  20 

payment  to  the  o f fe r,  because my  unders tand ing  was tha t  

the  BTC was go ing  to  de l ibera te  in  te rms o f  whether  they  

even th ink  tha t  a  p repayment  i s  requ i red ,  i s  necessary,  

shou ld  be  done.   I f  the  BTC had come back and sa id  we  

are  no t  w i l l i ng  to  do  tha t  and then  remained maybe  a t  tha t  
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amount ,  so  I  then  fe l t  tha t  we need  to  de l ink  and I  a lso  to ld  

Mr  Nath  tha t  the  payment  i ssue w i l l  be  d iscussed  w i th  –  

w i l l  be  negot ia ted  w i th  f inance,  because I  d id  no t  want  to  

ge t  in to  tha t  e lement ,  so  when we got  in to  the  BTC they  

de l ibe ra ted  in  te rms o f  tha t  and then the  BTC dec ided tha t ,  

one,  the  prepayment  i s  someth ing  tha t  they w i l l  cons ide r,  

and two,  tha t  they be l ieved tha t  the  f inance,  head o f  

f inance,  the  CFO,  shou ld  negot ia te  tha t .    

 Whethe r  i t  was go ing  to  be  3 .5 ,  5%,  10%,  1% he  

had the  too ls  to  be  ab le  to  asce r ta in  as  to  what  [no  aud io ]  10 

and tha t  i s  how i t  go t  – my suggest ion  to  the  supp l ie r  tha t  

he  removes i t ,  because I  am ta lk ing  to  on ly  the  coa l  bu t  

you w i l l  no te  tha t  in  the  le t te r,  bu t  i t  was w i th in  the  domain  

o f  f inance.  

ADV SELEKA SC:    Ja ,  we l l  tha t  response  doesn ’ t  

necessar i l y  answer  the  propos i t ion ,  bu t  i t  has  an  aspect  in  

i t  o f  what  I  am t ry ing  to  –  I  am t ry ing  you to  show the  

Cha i rperson,  because the  ev idence o f  the  Par l iamenta ry  

Por t fo l io  Commi t tee ,  and wh ich  is  what  we see he re  aga in ,  

i s  tha t  the  BTC was to ld  tha t  Mr  S ingh w i l l  nego t ia te  a  20 

d iscount ,  and I  th ink  i t  was exp ress l y  s ta ted  tha t  i t  w i l l  be  

3 .5% to  the  BTC.   What  the  BTC was not  to ld  i s  tha t  in  fac t  

Tegeta  had a l ready o f fe red  a  d iscount ,  so  there  was no 

negot ia t ion  to  be  made,  because the  o f fe r  had a l ready  

been made up f ron t .   That  i s  the  one th ing ,  and I  wanted  



09 FEBRUARY 2021 – DAY 340 
 

Page 183 of 193 
 

you  to  exp la in  tha t  to  the  Cha i rperson,  tha t  i s  one.  

 Number  two is  tha t  th is  payment ,  the  prepayment  

was made on the  13 t h  o f  Apr i l  2016 there  is  no  ind ica t ion  

and in  fac t  Mr  Ano j  S ingh was  asked about  th is  o ther  

Par l iamentary  Por t fo l io  Commi t tee ,  there  is  no  ind ica t ion  

tha t  he  in  fac t  negot ia ted  any d iscount  and he was asked  

who d id  you nego t ia te  w i th  and he cou ld  no t  remember.  

 So those are  the  aspects  I  had thought  you wou ld  

te l l  the  Cha i rpe rson about ,  because the  BTC was not  to ld  

tha t  Tegeta  had made an o f fe r,  co r rec t?  10 

DR NTETA:    So  the  BTC was I  beg to  d i f fe r  in  te rms o f  

whethe r  the  BTC was to ld  about  3 .5%,  I  do  no t  th ink  so ,  

however  I  am go ing  to  p rov ide  you  w i th  my perspect ive ,  the  

f igure  o f  3 .5% is  someth ing  tha t  a t  the  po in t  tha t  we are  a t  

BTC we wou ld  no t  know whethe r  i t  i s  the  r igh t  number  or  

no t ,  so  when I  then ta lk  about  the  o f fe r  and I  am go ing  to  

say i t  aga in ,  I  am look ing  a t  i t  as  say ing  tha t  the  supp l ie r  

has sa id  to  us  i t  i s  go ing  to  be  th is  amount ,  the  f igure ,  the  

number,  the  f igure ,  whatever  i t  i s ,  and tha t  i s  what  i t  i s ,  so  

i f  there  i s  no  prepayment ,  because I  wou ld  no t  know 20 

whethe r  the  BTC is  go ing  to  say yes to  a  prepayment  o r  no  

to  a  prepayment ,  so  tha t  i s  why i t  i s  no t  ind i ca ted  there .  

 The BTC de l ibe ra ted  in  te rms o f  who must  do  th is  

negot ia t ion .   I  am not  sure  they ac tua l l y  spoke to  a  

percentage d i scount ,  because I  am assuming tha t  the  
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f inance peop le  w i l l  do  what  they w ish  to  do ,  so  tha t  i s  to  

answer  the  f i rs t  one.  

 The second one  was where  you  sa id  to  me the  

payment  was made wi th in  th ree  days.   I  am not  go ing  to  go  

in to  comment  in  te rms o f  the  payment  aspect ,  because I  

w i l l  take  us  back to  [d is to r ted ]  and  i t  was the  respons ib i l i t y  

o f  the  CFO to  negot ia te  an  acceptab le  d iscount  and  

whethe r  he  d id  or  he  d id  no t  I  am not  go ing  to  go  in to  that  

one,  bu t  fo r  me I  was rea l l y  focus ing  on  the  acqu is i t ion  o f  

the  coa l .   10 

ADV SELEKA SC:    Yes,  bu t  . . . [ in te rvenes]   

CHAIRPERSON:    Was the  wr i t ten  o f fe r  o f  Tegeta  p laced  

before  the  BTC on the  11 t h?   

DR NTETA:    I t  wasn ’ t ,  Cha i r  i t  was not .  

CHAIRPERSON:    Yes,  how come? 

DR NTETA:    The wr i t ten  o f fe r  came in  a t  about  ha l f  past  

four,  i f  my memory  se rves me cor rec t ly  I  was work ing  on  

the  submiss ion  and I  on ly  rea l l y  engaged tha t  pa r t i cu la r  

wr i t ten  o f fe r  as  i t  i s  the  next  day,  so  i t  was not  pu t  to  the 

BTC a t  the  t ime.  20 

ADV SELEKA SC:    Yes thank you Cha i rperson.    And – ja  I  

hea r  you say ing  tha t  you don ’ t  want  to  go  to  the  issue o f  

payment  bu t  were  you not  –  d id  you not  p lay  any  ro le  in  

ensur ing  tha t  payment  i s  executed ,  d id  your  ro le  here  end 

on tha t  n igh t  o f  11  Apr i l  2016 o r  d id  i t  car ry  on?  
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DR NTETA:    Yes ,  so  the  on ly  ro le  tha t  I  p layed,  so  yes my 

ro le  ended the  n igh t  o f  the  BTC submiss ion .   The ro le  tha t  

I  p layed the  nex t  day was Mr  Nath  sent  me a  p ro- fo rm 

invo ice ,  the  ev idence w i l l  te l l  what  t ime he d id  so  and –  fo r  

payment  and wha t  I  d id  i s  I  fo rwarded i t  to  the  peop le  who  

were  de legated in  te rms o f  the  –  sor ry  –  no t  de legated,  I  

fo rwarded i t  to  Mr  Mage lan i  and I  th ink  i t  i s  Suzanne,  and I  

am jus t  reca l l ing  f rom the  ev idence.    What  I  do  know for  

sure  and I  reca l l  i s  tha t  I  contac ted  Mr  –  the  Head o f  

F inance and asked h im whether  he  was aware  o f  th is  10 

prepayment ,  he  sa id  no  and I  suggested tha t  he  speak to  

the  CFO and then I  a lso  fo rwarded h im the  document  and 

tha t  i s  where  my  –  i t  ended,  because I  go  back aga in  and 

ta lk  about  a  segregat ion  o f  du ty.  

ADV SELEKA SC:    Cha i rperson the  emai l  tha t  fo rwarded 

the  pro  fo rma invo ices on  Eskom Bund le  14  page 236,  page 

236 tha t  i s  aga in  an  emai l  f rom Rav indra  Nath  Tuesday 12 

Apr i l  2016,  the  next  day a f te r  the  n igh t  o f  the  dec is ion  to  

make a  prepayment .   I t  i s  a t  14 :07 ,  i t  i s  addressed to  you 

Dr  Nte ta ,  Eskom pro  fo rma invo ice ,  Eskom pro  fo rma 20 

invo ice  is  the  a t tachment :  

“He l lo  Madam 

P lease f ind  a t tached p ro  fo rma invo ice  fo r  

p repayment . ”  

And the  i nvo ice  is  on  page 237,  exact ly  659 – jus t  about  
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R659mi l l ion .  

 R igh t  Dr  Nte ta  you had sa id  you don ’ t  ge t  invo lved 

in  the  payment  bu t  here  you are  ca l l ing  the  f inance  person 

to  f ind  ou t  whether  they have rece ived th is  invo i ce .  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    A re  you go ing  to  te l l  the  Cha i rperson 

tha t  was a lso  no t  unusua l?  

DR NTETA:    No,  so  when I  rece ived the  invo i ce  f rom the  

supp l ie r  I  thought  i t  was unusua l ,  unusua l  fo r  a  few 

reasons,  one,  the  BTC had de l ibera ted  the  n igh t  be fore ,  so  10 

I  was –  i t  was unusua l  because now i t  i s  two o ’c lock  and  

now they are  send ing  a  pro  fo rma invo ice ,  so  i t  i s  unusua l .   

Second ly  I  don ’ t  rece ived invo ices ,  so  once we negot ia ted  

the  coa l  supp ly  agreements  the  invo i ces e tce tera  a re  sent  

to  f inance e tce te ra  so  I  don ’ t  rece ive  i t ,  so  tha t  was a lso  

unusua l  to  me.   

 So in  ca l l ing  the  f inance pe rson and a le r t ing  h im  

tha t  I  have rece ived th is  invo i ce ,  one,  have they negot ia ted  

th is  p repayment  you know what  i s  the  s i tua t ion  and he then 

sa id  to  me he knew noth ing  on  i t .   So  yes i t  i s  unusua l  fo r  20 

me to  rece ive  an  invo ice ,  and I  don ’ t  ge t  invo l ved  in  the 

payment  aspects ,  and I  shou ld  no t  ge t  invo lved  in  the 

payment  aspects .  

ADV SELEKA SC:    Yes,  page 238,  Eskom Bund le  

. . . [ in te rvenes]   
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CHAIRPERSON:    That  has taken  more  than ten  m inutes  

Mr  Se leka,  I  thought  you were  go ing  to  wrap up w i th in  ten  

m inutes .  

ADV SELEKA SC:   Wel l  le t  me wrap w i th  th is .    Page 238  

are  those two emai ls ,  one to  you w i th  the  pro  fo rma invo ice  

and you fo rward  tha t  emai l  to  Mr  Edwin  Mage lan i  and Ms  

Suzanne Dan ie ls  a t  14 :26 .     You rece ived i t  a t  14 :07 ,  you 

fo rward  i t  to  them a t  14 :26 .   Do you see tha t?  

DR NTETA:    Yes I  do .  

ADV SELEKA SC:    Herewi th  p ro  fo rma invo ice ,  p lease  10 

note  i t  inc ludes VAT.   So why d idn ’ t  you leave i t  to  them to  

process payment ,  phone whoever  they  need to  phone,  why 

d id  you pe rsona l ly  phone the  f inance person?  

DR NTETA:    Why  d id  I  phone the  f inance person? 

ADV SELEKA SC:    No,  a f te r  you sent  the  ema i l  to  Mr  

Edwin  Mage lan i  and Ms Suzanne  Dan ie ls ,  why d idn ’ t  you 

leave the  mat te r  there?   Why d id  you have to  phone the  

f inance pe rson?  

DR NTETA:    So  the  quest ion  is  once I  fo rwarded tha t  

invo i ce ,  p ro  fo rma invo ice  to  Mr  Mage lan i  and Ms  Dan ie l s  20 

why d id  I  take  up the  phone  and phone the  f inance 

depar tment?  

ADV SELEKA SC:    Yes.  

DR NTETA:    I s  tha t  the  quest ion?  

ADV SELEKA SC:    Yes,  why d idn ’ t  you leave the  mat te r  
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up  to  them,  Mr  . . . [ in te rvenes]   

CHAIRPERSON:    Yes bu t  Mr  Se leka what  po in t  w i l l  th is  

rea l l y  make,  i f  you  send someth ing ,  a  document  to  

somebody you can p i ck  up  the  phone and say d id  you  

rece ive  i t .  

ADV SELEKA SC:    Chai r  she is  no t  send ing  i t  to  the 

f inance pe rson here .  

CHAIRPERSON:    Who is  tha t?  

ADV SELEKA SC:    She is  send ing  i t  to  Mr  Edwin  Mage lan i  

and Ms Suzanne Dan ie ls .  10 

CHAIRPERSON:    Yes,  and what  i s  she send ing?  

ADV SELEKA SC:    The p ro  fo rma invo ice .  

CHAIRPERSON:    Yes,  bu t  where  w i l l  tha t  take  us  i f  i t  i s  

Mr  Mage lan i  o r  somebody in  the  f inance depar tment ,  what  

w i l l  i t  –  what  po in t  w i l l  i t  be? 

ADV SELEKA SC:    When –  o r  le t  me say th is  Cha i r,  i f  I  

send –  I  rece ive  th is  emai l  and I  send i t  to  the 

Cha i rperson,  who  is  no t  in  f inance ,  bu t  the  Cha i rpe rson is  

my super io r,  I  then shou ld  s top  the re ,  and tha t  i s  what  I  am 

ask ing  Dr  Nte ta ,  why d id  you take  another  s tep  o f  phon ing  20 

a  f inance person when my super io r  cou ld  have done 

. . . [ in te rvenes]   

CHAIRPERSON:    Yes,  bu t  what  po in t  does i t  advance in  

te rms o f  what  we are  t ry ing  to  es tab l i sh?  

ADV SELEKA SC:    I t  i s  the  very  impress ion  Cha i r  o f  the 
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e f fo r ts  made w i th in  Eskom by Eskom’s  own o f f i c ia l  to  

ass is t  in  th is  p rocess.    You take the  ex t raord inary  means 

to  ass is t  in  th is  p rocess.    So we are  t ry ing  to  cor rec t  tha t  

impress ion  maybe Dr  Nte ta  w i l l  exp la in  why she took tha t  

s tep .  

CHAIRPERSON:    Ja ,  I  mean a f te r  we have spent  as  much  

t ime as  we have spent  on  th is  submiss ion ,  I  don ’ t  th ink  tha t  

I  want  to  spend more  t ime on those minor  po in ts ,  tha t  i s  a  

m inor  po in t .    I  rea l l y  wou ld  l i ke  us  to  move on.  

ADV SELEKA SC:    Ja,  we l l  tha t  comes to  the  end o f  i t  10 

Cha i r  because we l l  ja .  

CHAIRPERSON:    You want  he r  –  you wou ld  l i ke  her  to  

d iscuss tha t  one a t  leas t .    Okay,  Dr  Nte ta  jus t  answer  tha t  

one las t  quest ion .  

DR NTETA:    So  the  las t  quest ion  was why d id  I  to  quote 

Advocate  Se leka,  take  ex t rao rd ina ry  s teps,  what  I  want  to  

say i t  i s  no t  ex t raord ina ry  s teps,  I  p ick  up  the  phone and  

ca l l  the  f inance  bus iness par tner  because wha t  I  had  

rece ived was an invo ice ,  so  I  don ’ t  th ink  i t  i s  an  

ex t raord ina ry  ex t ra  s tep ,  I  fe l t  i t  was –  I  shou ld  in fo rm 20 

them befo re  I  sen t  them the  pro  fo rma invo ice  co ld .  

ADV SELEKA SC:    Ja .  

CHAIRPERSON:    You are  no t  sa t is f ied?  

ADV SELEKA SC:    She has no t  c rea ted the  impress ion ,  

tha t  i s  your  ev idence Dr  Nte ta ,  tha t  i s  your  ev idence.   You 
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see  Mr  Z i thembe Khoza is  a l leg ing  co l lus ion ,  he  is  a l leg ing  

you in te rac t ing  w i th  the  Guptas and you are  say ing  to  the 

Cha i rperson a l though I  send th i s  invo i ce  to  my super io rs  I  

s t i l l  went  to  the  f inance peop le  and to ld  them about  th is  

invo i ce .  

CHAIRPERSON:    You see i f  you were  re fe r r ing  to  her  

mak ing  some communica t ion  to  the  Guptas  tha t  may have 

been unnecessary  then maybe the  po in t  wou ld  be  c leare r,  

un less  there  is  someth ing  you don ’ t  te l l  me w i th  regard  to  

Mr  Mage lan i ,  o r  tha t  I  am miss ing .   Wasn ’ t  Mr  Mage lan i  her  10 

super io r?  

ADV SELEKA SC:    He was.  

CHAIRPERSON:    He was,  so  . . . [ in te rvenes]   

ADV SELEKA SC:    These are  the  pr inc ipa ls  o r  sen io r  

s ta f f .  

CHAIRPERSON:    Yes,  so  she may have wanted to  update  

h im to  say we have rece ived an invo i ce ,  i sn ’ t  i t?  

ADV SELEKA SC:    Let  me  make i t  c lear  to  the  

Cha i rperson.    Dr  Nte ta  te l l  the  Cha i rperson who is  the  

f inance pe rson you phoned? 20 

DR NTETA:    Mr  Sne l l  Naga,  he  is  the   head o f  f inance is  

p r imary  energy  d iv is ion ,  he  is  the  gent leman who 

processes payments  fo r  coa l  t ransact ions.  

ADV SELEKA SC:    Yes,  so  i t  is  no t  Mr  Mage lan i  who is  

phoned.  
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CHAIRPERSON:    Ja .  

DR NTETA:    There  is  no  need  to phone Mr  Mage lan i  

because he was invo lved in  the  t ransact ion ,  Sne l l  was not .   

That  i s  why I  phoned h im.  

CHAIRPERSON:    Mmm,  okay.  

ADV SELEKA SC:    That  i s  f ine  Cha i r,  ja  because the  

payment  ge ts  to  be  made . . . [ ind is t inc t ]  and Cha i r  I  don ’ t  

know whether  you wou ld  reca l l  the  ev idence o f  Mr  Ger t  

Opperman who gets  th i s  invo ice  much la te r  fo r  h im to  

au thor ise  the  payment  and he says  a t  tha t  t ime,  I  th ink  i t  i s  10 

the  19 t h  o f  Apr i l ,  he  thought  tha t  the  payment  had not  been  

made,  and tha t  he  was autho r is ing  a  payment  tha t  wou ld  

be  made as  opposed to  one a l ready made.  

 And I  th ink  Dr  Nte ta  a lso  had some in te rac t ion  the re  

w i th  Mr  Opperman.  

CHAIRPERSON:    Okay,  a l r igh t ,  bu t  you sa id  you have  

made your  las t  quest ion .  

ADV SELEKA SC:    Ja,  tha t  i s  in  her  a f f idav i t .  

CHAIRPERSON:    Yes,  thank you Dr  Nte ta  fo r  ava i l ing  

yourse l f  to  ass i s t  the  Commiss ion ,  you a re  now excused.  20 

DR NTETA:    Thank you.  

CHAIRPERSON:    Le t  us  take  an ad journment ,  le t ’s  take  a  

shor t  ad journment .  

 We ad journ .  

INQUIRY ADJOURNS 
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INQUIRY RESUMES 

CHAIRPERSON:    Mr  Se leka and  counse l  fo r  Ms K le in  I  

ind ica ted  to  Mr  Se leka tha t  I  have some commi tment  tha t  

wou ld  need us  to  take  a  break maybe fo r  an  hour  and then  

I  wou ld  be  back  to  s ta r t  w i th  Ms K le in ’s  ev idence and I  

apo log i se  tha t  we were  go ing  to  have tha t  b reak,  bu t  I  

unders tand tha t  your  p re ference wou ld  be  tha t  i f  we are  no t  

go ing  to  f in ish  th is  even ing  w i th  her  ev idence you wou ld  

pre fe r  tha t  we move her  to  a  da te  when she cou ld  s ta r t  and  

f in ish  her  ev idence,  and Mr  Se leka says in  te rms  o f  the 10 

l ine-up o f  w i tnesses tomorrow and look ing  a t  the  t ime tha t  

they w i l l  take  he  th inks  tha t  we  cou ld  hear  Ms  K le in ’s  

ev idence tomor row and f in ish  and  in  the  l igh t  o f  tha t  I  am 

inc l ined to  say le t ’s  go  a lone w i th  tha t .   

 I  unders tand tha t  there  is  a  request  a lso  fo r  he r  to  

g ive  her  ev idence v ia  v ideo l ink  because o f  some s i tua t ion  

and I  am ab le  to  a l low tha t  as  we l l .  

 So  I  jus t  want  bo th  o f  you to  conf i rm whether  my  

unders tand ing  is  cor rec t  and tha t  i t  i s  f ine  i f  we do  i t  th is  

way?  20 

ADV SELEKA SC:    Yes Cha i rperson tha t  i s  the  

communica t ion  dur ing  the  ad journments  tha t  took p lace 

between my learned f r iend and I ,  Mr  Mahan represent ing  

Ms Venete  K le in ,  I  conf i rm what  the  Cha i rpe rson has sa id ,  

Mr  Mahan can do  l i kewise .  
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ADV MAHAN:   Thank you Cha i rperson I  do  conf i rm and  

may we a l so  exp ress ou r  thanks.  

CHAIRPERSON:    Yes,  thank you  very  much.   Okay then  

we w i l l  ad jou rn  fo r  the  day and then tomorrow Ms K le in  w i l l  

appear  v ia  v ideo l ink  and we w i l l  then have her  ev idence.  

ADV MAHAN:   Thank you Cha i rpe rson I  w i l l  l i a ise  w i th  my  

learned f r iend as  to  . . . [ in te rvenes]   

CHAIRPERSON:    Yes,  in  te rms o f  what  t ime i t  i s  l i ke ly  to  

be .    Okay thank you,  we then ad journ  fo r  the  day.  

 We ad journ .  10 

INQUIRY ADJOURNS TO 10 FEBRUARY 2021  


