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PROCEEDINGS RESUME ON 05 FEBRUARY 2021  

CHAIRPERSON:    Good morn ing  Mr  Freund,  good morn ing  

everybody.  

ADV FREUND SC:   Good morn ing  Cha i r.  

CHAIRPERSON:   I  unders tand  there  have been some 

techn ica l  g l i t ches  bu t  I  am happy tha t  we are  f in ish ing  the  

week o f f  –  we are  f in ish ing  th is  week w i thout  the  k ind  o f  

g l i t ches –  the  techn ica l  g l i t ches I  thought  we wou ld  have 

so  on  the  who le  i t  i s  has gone smooth ly.   Okay  are  we  

go ing  to  comple te  Mr  Se l fe ’s  ev idence today –  th is  morn ing  10 

f i rs t?  

ADV FREUND SC:   That  i s  cor rec t  Cha i r.   Mr  Se l fe  i s  he re .  

CHAIRPERSON:   Okay.  

ADV FREUND SC:   And I  p resume he shou ld  be  reminded  

tha t  he  is  s t i l l  under  h i s  fo rmer  oa th .  

CHAIRPERSON:   Yes.   Yes.   Mr  Se l fe  good morn ing  to  you.  

MR SELFE:   Good morn ing  Judge.  

CHAIRPERSON:   Thank you very  much fo r  ava i l ing  

yourse l f  aga in  th is  morn ing  as  ar ranged.   The oa th  you 

took the  o ther  day when you gave ev idence w i l l  con t inue to  20 

app ly  today.   You unders tand tha t?  

MR SELFE:   I  unders tand tha t .  

CHAIRPERSON:   Thank you ve ry  much.   You may then  

proceed Mr  Freund but  as  I  say  so  I  am t ry ing  to  remember  

whethe r  you had sa id  you had no fu r the r  quest ions.   I  was 



05 FEBRUARY 2021 – DAY 338 
 

Page 4 of 212 
 

the  one who wanted to  ask  fu r the r  quest ions Mr  Freund.  

ADV FREUND SC:   Wel l  Cha i r  what  I  was about  to  do  i f  I  

can  re fe r  you to  Bund le  2  a t  page 741.  I  was about  to  

take… 

CHAIRPERSON:   What  page?  

ADV FREUND SC:   Mr  Se l fe .  

CHAIRPERSON:   What  page?  

ADV FREUND SC:   Comments  there  and I  make a  –  to  do  

so  very  b r ie f l y  and you then Cha i r  sa id  we l l  perhaps i t  

needs a  l i t t le  more  t ime.  10 

CHAIRPERSON:  Yes okay what  page d id  you re fer  to  jus t  

now? 

ADV FREUND SC:   741 in  Bund le  2 .  

CHAIRPERSON:   Oh –  oh  okay,  okay.   Okay.   Yes okay 

thank you.   So I  th ink  the  … 

ADV FREUND SC:   My suggest… 

CHAIRPERSON:   Yes.   Go ahead.  

ADV FREUND SC:   My suggest ion  Cha i r  i s  (no  sound)  

Cha i r  [? ]  th rough  th is  and tha t  as  we go a long i f  you w ish  

to  pose whatever  quest ions then o f  cou rse  you shou ld  do  20 

so .  

CHAIRPERSON:   Yes,  no  tha t  i s  f ine  le t  us  proceed  on tha t  

bas is .  

ADV FREUND SC:   Thank you Cha i r.   Mr  Se l fe  on  the 

prev ious occas ion  when you tes t i f ied  you had rea l l y  
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comple ted  what  we might  ca l l  a  chrono log ica l  nar ra t ion  o f  

your  exper ience  on the  00 :03 :24 o f  a l legat ions o f  

cor rup t ion  and the  l i ke  re la t ing  to  BOSASA and i t s  re la ted  

compan ies .  

 From tha t  you then move on in  your  a f f idav i t  to  –  to  

dea l  more  broad ly  w i th  your  observa t ions and ana lys i s  o f  

the  ro le  p layed by  Por t fo l io  Commi t tees and you  say in  

parag raph 2  tha t  –  paragraph 7 .2  tha t  you wou ld  argue tha t  

many o f  you r  co l l eagues on the  commi t tee  a t  the  t ime d id  

no t  obey,  respect  and upho ld  the  const i tu t ion  and d id  no t  10 

per fo rm the i r  funct ions as  MP’s  to  the  best  o f  the i r  

ab i l i t i es .   I s  tha t  cor rec t?  

MR SELFE:   That  i s  cor rec t  yes .  

ADV FREUND SC:   And then you  –  you expand on tha t  in  

parag raph 7 .3  and then you say there  are  many reasons fo r  

th is  fa i lu re  in  you  and you s tar t  to  l i s t  those reasons.   And 

the  f i rs t  o f  those tha t  you re fe r  to  in  paragraph 7 .3 .1  i s  the  

lack  o f  independence o f  MP’s  genera l l y  and par t i cu la r ly  in  

the  ANC.   Would  you ca re  to  comment  on  tha t  i ssue  

p lease?  20 

MR SELFE:   Yes we l l  the  South  A f r i can E lec to ra l  sys tem is  

s t ruc tured in  a  par t i cu la r  way a t  the  moment  whereby  

po l i t i ca l  par t ies  prov ide  c losed l is ts  o f  cand ida tes  fo r  the  

Nat iona l  Assembly  to  the  e lec tora te .   The e lec tora te  does 

not  vo te  fo r  any par t i cu la r  cand ida te  i t  vo tes  fo r  a  po l i t i ca l  



05 FEBRUARY 2021 – DAY 338 
 

Page 6 of 212 
 

par t y  and the  po l i t i ca l  par ty  ge ts  a  requ is i te  number  o f  

seats  depend ing  on the i r  p ropor t i on  o f  the  vo te .   But  the 

l i s ts  themse lves by  no t ion  be  const ruc ted  by  the  b ranches 

and reg ions and  prov inces a re  in  fac t  f ina l i sed by  the  

headquar te rs  o f  the  po l i t i ca l  par ty.   Very  few vo ters  know 

who is  on  those  l i s ts  and in  the  end the  person  or  the  

group o f  peop le  who put  tha t  person –  tha t  cand ida te  on  

the  l i s t  can remove tha t  cand ida te .   I t  i s  very  h igh l y 

cent ra l i sed  and  tha t  does not  lend i t se l f  to  the  

independence o f  the  MP’s .    10 

ADV FREUND SC:   Whi le  we are  on  tha t  po in t… 

CHAIRPERSON:   Wel l  –  I  am sor ry  Mr  Freund.  

ADV FREUND SC:   I f  they  can… 

CHAIRPERSON:   I  am sor ry.   Mr  Se l fe  I  wou ld  l i ke  your  fu l l  

comment  on  the  propos i t ion  tha t  as  long as  members  o f  

Par l iament  in  ou r  cur ren t  e lec tora l  sys tem do no t  have  

adequate  pro tec t ion  to  be  ab le  to  ac t  in  the  best  in te res t  o f  

South  A f r i ca  or  the  peop le  o f  South  A f r i ca  where  the  

in te res ts  o f  the i r  par ty  m ight  be  i n  conf l i c t  w i th  what  they 

be l ieve  to  be  the  in te res t  o f  the  count ry  o r  o f  the  peop le  o f  20 

South  A f r i ca .   As  long as  we do  not  have in  our  sys tem 

adequate  pro tec t i on  fo r  members  o f  Par l iament  who want  

to  ac t  in  acco rdance w i th  the  in te res t  o f  the  peop le  as  they  

see them or  o f  the  count ry  when there  is  tha t  conf l i c t  and  

as  long as  the  pa r t ies  are  ab le  to  ins t ruc t  them how to  vo te  
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o r  how to  do  –  per fo rm the i r  ove ra l l  overs igh t  funct i ons and 

the  ins t ruc t ion  is  no t  one tha t  makes sure  they do  the i r  job  

proper ly.   And as  long as  par t ies  can take  s teps to  

p re jud ice  somebody who may have dec ided to  ac t  in  what  

they be l ieve  i s  the  best  in te res t  o f  the  peop le  in  tha t  

s i tua t ion  then i t  i s  go ing  to  be  very  d i f f i cu l t  to  have  

par t i cu la r l y  the  members  o f  the  major i t y  par ty  and we have 

the  –  an  ANC ma jor i t y  pa r ty  now but  i t  cou ld  be  members  

o f  wh ichever  major i t y  par ty  there  may be in  the  fu tu re  to  

pu t  the  in te res ts  o f  the  peop le  o f  South  A f r i ca  f i r s t  where  10 

they are  in  con f l i c t  w i th  those  o f  the  par ty.   So the 

propos i t ion  be ing  un less  the  sys tem prov ides adequate  

pro tec t ion  then maybe we may as  we l l  fo rge t  tha t  we wou ld  

have e f fec t i ve  overs igh t  and proper  accountab i l i t y  on  the  

par t  o f  members  o f  the  Execut ive  in  Par l iament .   What  do  

you say to  tha t  p ropos i t ion?  

MR SELFE:   The  propos i t ion  is  comple te ly  co r rec t  Judge 

Zondo because the  –  a t  the  cur ren t  moment  as  you can ask  

a  number  o f  peop le  who have been expe l led  f rom 

Par l iament  fo r  –  fo r  no t  ag ree ing  w i th  the  par t y  l ine  or  20 

s imp ly  d id  no t  ge t  re -e lec ted  a t  the  next  e lec t ion .   There  is  

a  very  ch i l l  w ind  tha t  b lows as  a  resu l t  o f  the  way tha t  the 

cur ren t  e lec to ra l  sys tem is  s t ruc tured.   So yes you do  

requ i re  pro tec t ion  fo r  members  o f  Par l iament  who are  bona  

f ide  do ing  what  they regard  as  be ing  the  work  o f  the  
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e lec to ra te  and in  the  in te res ts  o f  South  A f r i ca .   But  I  wou ld  

argue tha t  i t  goes fu r the r  than tha t  bu t  a  member  o f  

Par l iament  needs an i ndependent  mandate  no t  jus t  a  

mandate  f rom h is  o r  her  pa r ty  and tha t  mandate  shou ld  

idea l l y  come f rom a  const i tuency sys tem but  I  in t roduced to  

p r iva te  members  a l l  in  2013 to  p rov ide  fo r  exac t ly  tha t  

const i tuency sys tem so tha t  members  o f  Par l iament  have 

an independent  power  base;  an  independent  manda te .   But  

tha t  b i l l  was re jec ted  by  every  o ther  po l i t i ca l  par ty  in  

Par l iament .    But  i t  never  saw the  l igh t  o f  day.  10 

CHAIRPERSON:   Okay no thank you fo r  tha t  comment  Mr  

Se l fe .   But  maybe you cou ld  speak up a  l i t t le  b i t  so  I  can 

hear  you but  I  wou ld  hear  you bet te r  i f  you  spoke up a  l i t t le  

b i t .    

Now what  you have jus t  to ld  me  about  the  pr iva te  

members  be  I  th ink  tha t  i s  what  you sa id  tha t  you  

in t roduced but  i t  d id  no t  rece ive  enough suppor t  seems to  

re f lec t  my unders tand ing  but  you might  be  ab le  to  

en l igh ten  me more  –  be t te r  because you are  in  Par l iament  

and have been there  fo r  many years .   You are  a  sen ior  20 

member  o f  Par l i ament ,  you have  exper ience about  how 

th ings happen there .    

My sense is  tha t  most  –  tha t  the  bosses o f  most  o f  

the  po l i t i ca l  par t ies  I  am jus t  –  I  am say ing  the  bosses fo r  

jus t  to  ind ica te  the  leadersh ip  –  most  po l i t i ca l  pa r t ies  do  
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no t  seem to  have  an appet i te  fo r  a  sys tem where  the  pa r ty  

cannot  ins t ruc t  i ts  members  in  Par l iament  how to  vo te  .    

They –  I  may be  wrong but  I  have th is  impress ion  

tha t  i t  looks  l i ke  tha t  m ight  be  one area where  a l l  these 

d i f fe ren t  par t ies  seem to  –  to  have no d ive rgence o f  

op in ion .   I  may be comple te l y  wrong.  What  i s  your  

impress ion  on  th is  po in t?  

MR SELFE:   As  somebody who up unt i l  very  recent ly  was  

in  fac t  a  par ty  boss o f  my own par ty  I  can te l l  you  tha t  i t  i s  

very  conven ien t  i f  you  are  a  pa r ty  boss to  have th is  sor t  o f  10 

e lec to ra l  sys tem tha t  we have a t  the  moment  because you  

can ensure  d i sc ip l ine ;  you do not  have to  wor ry  about    

cor ium’s ;  you do  not  have to  wor ry  about  peop le  s tepp ing  

out  o f  l ine .   But  I  wou ld  argue tha t  tha t  does not  

necessar i l y  serve  the  in te res ts  o f  democracy and i t  does 

not  se rve  the  in te res t  o f  accountab i l i t y  o r  overs igh t .    

 You ought  to  be  in  a  pos i t ion  where  a  member  o f  

Par l iament  i s  ab le  on  bona f ide  grounds and fo l low ing h is  

o r  her  consc ience and good reason to  take  a  v iew tha t  i s  

d i f fe ren t  f rom tha t  o f  the  par ty  leadersh ip .  20 

CHAIRPERSON:   Excuse me.   Now you –  you may  be ab le  

to  –  to  say th is  you might  no t  be  ab le  to  say.   Do you know 

whethe r  fo r  example  your  par t y  the  DA whether  i t  shares  

th is  v iew tha t  you have jus t  expressed or  whether  i t s  

pos i t ion  i s  d i f fe ren t?  
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MR SELFE:   No  Judge Zondo my pa r ty  i s  commi t ted  to  

in t roduce a  sys tem o f  const i tuenc ies .   They are  members  

o f  Par l iament  a re  e lec ted  d i rec t l y  the  vo ters  o f  South  

A f r i ca  unaccountab le  to  them.   That  was the  bas i s  o f  the 

pr iva te  members  b i l l  tha t  I  in t roduced in  2013 but  i t  saw no  

favour  o r  i t  had no favour  w i th  any o ther  par ty  in  

Par l iament .  

CHAIRPERSON:   What  do  you unders tand to  be  the  main  

grounds o f  ob jec t ion  to  the  proposa l  o f  us ing  the  

const i tuency sys tem?  I  ask  th is  quest ion  because i t  seems 10 

to  me tha t  i f  the  count ry  used the  const i tuency sys tem to  a  

very  la rge  ex ten t  we wou ld  be  ab le  to  improve 

Par l iamentary  overs igh t  by  members  o f  Par l iament  

inc lud ing  those who may be long  to  the  majo r i t y  par ty.   

Because under  t ha t  sys tem I  have to  be  e lec ted  –  I  have to  

be  e lec ted  by  the  major i t y  o f  vo ters  in  my const i tuency and  

those vo ters  m ight  no t  jus t  be  those who be long to  my  

par ty.   I t  m igh t  be  o ther  peop le  who th ink  I  am do ing  a  

good job  in  the  const i tuency.   And i f  I  be l ieve  when fo r  

example  there  is  a  mot ion  o f  no  conf idence in  a  Pres ident  20 

or  in  the  Pres ident  a t  a  cer ta in  t ime in  Par l iament  and I  

t ru ly  be l ieve  tha t  be ing  fa i th fu l  to  the  Repub l i c  o f  South  

A f r i ca  in  acco rdance w i th  the  oa th  o f  o f f i ce  tha t  I  took  as  a  

member  o f  Par l iament  I  shou ld  suppor t  tha t  mot ion  

because the  Pres ident  has fa i led  in  h is  du t ies  o r  i s  no  
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longer  good to  lead the  count ry.   And I  know tha t  the  –  my  

const i tuency w i l l  have no prob lem wi th  tha t  and maybe they  

ac tua l l y  want  me to  vo te  tha t  way.   

 Then i f  my par ty  wants  to  pun ish  me or  d i smiss  me 

because I  d id  no t  fo l low an ins t ruc t ion  to  vo te  aga ins t  

maybe I  may be d ismissed and might  be  ou t  o f  a  j ob  fo r  a  

cer ta in  per iod  o f  t ime but  the  next  e lec t ions my  

const i tuency m ight  vo te  me back and I  go  back to  

Par l iament .   

 Or  maybe even  –  maybe even  i f  my par ty  can 10 

d ismiss  me tha t  wou ld  no t  resu l t  in  my remova l  as  a  

member  o f  Par l i ament  there fore  I  wou ld  know tha t  go ing  

aga ins t  my par t y  on  th is  i ssue  on th is  mot ion  o f  no 

conf idence is  no t  go ing  to  resu l t  in  me hav ing  no job  and  

not  be ing  ab le  to  pu t  b read on the  tab le  fo r  my fami ly  

because I  know my const i tuency apprec ia tes  my work .   

They th ink  I  am do ing  a  good job  and so  on .    

 There fore  I  can  say we l l  maybe they w i l l  no t  

p romote  me and make me a  cha i r  o f  a  cer ta in  commi t tee ;  

maybe they w i l l  no t  make me Deputy  Min is te r ;  maybe they  20 

w i l l  no t  make me Min is te r  bu t  I  w i l l  –  I  w i l l  no t  be  w i thout  a  

job .   They w i l l  no t  be  ab le  to  take  food f rom my tab le .  

 So there fore  I  can speak to  what  I  be l ieve  is  best  

fo r  the  Repub l ic .   So those are  the  –  the  –  tha t  i s  the  

th ink ing  tha t  I  have and tha t  there fore  in  tha t  way you can 
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enhance –  we can enhance the  prospects  o f  even members  

o f  the  major i t y  par ty  to  per fo rm p roper  overs igh t  a t  leas t  

those who want  to  do  the  r igh t  th ing .   Those who take tha t  

job  se r ious ly.   

 Have you got  any  comments  on  tha t?  

MR SELFE:   Yes Mr  Cha i r  you are  abso lu te l y  r igh t .   I f  one 

has a  const i tuency sys tem one is  ab le  to  be  much more  

independent ;  fo l low one ’s  own consc ience;  fo l low one ’s 

reason ing  and a lso  t ru ly  represent  the  vo te rs  who vo ted  fo r  

you w i thout  fear  o r  favour  because as  you cor rec t l y  say  the 10 

par t ies  have the i r  –  have the  ab i l i t y  to  p revent  you f rom 

be ing  promoted but  no t  to  make you lose  your  job .  

 Now tha t  i s  the  bas i s  o f  the  independence o f  

members  o f  Par l iament  a l lows them to  do  the i r  job .   There  

is  on ly  one prov i so  o f  course  and tha t  i s  tha t  the  

const i tu t ion  en th rones us  tha t  the  compos i t ion  o f  the 

Nat iona l  Assembly  sha l l  in  genera l  be  propor t iona l  to  the 

vo tes  cast .    

 There  are  var ious  mechan isms where  one can make 

sure  tha t  tha t  happens but  invo lve  pr inc ip le  you are  20 

cor rec t .  

CHAIRPERSON:   And what  i s  you r  unders tand ing  o f  what  

the  main  grounds o f  oppos i t ion  are  f rom o ther  po l i t i ca l  

par t ies  to  the  i dea o f  the  coun t ry  you know us ing  the  

const i tuency sys tem? 
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MR SELFE:   Wel l  I  do  no t  know about  a l l  the  o ther  po l i t i ca l  

par t ies  bu t  a t  the  t ime o f  the  negot ia t ion  o f  the  cons t i tu t ion 

i t  was fe l t  tha t  par t i cu la r ly  in  m inor i t ies  wou ld  no t  be 

adequate ly  represented i f  there  was a  const i tuency  sys tem 

and in  add i t ion  to  tha t  i t  was fe l t  tha t  par t i cu la r l y  women 

f ind  i t  d i f f i cu l t  to  represent  a  const i tuency when  they – 

when the re  is  no  degree o f  p ropor t iona l i t y.    

 So  I  th ink  i t  rea l l y  has to  do  w i th  the  represent  

mak ing  sure  tha t  the  Nat iona l  Assembly  i s  representa t i ve  

o f  everyone in  the  r igh t  sor t  o f  p ropor t ions  ra the r  than a 10 

const i tuency sys tem which  may resu l t  in  c lever  dominat ion  

by  a  par t i cu la r  pa r ty.  

CHAIRPERSON:   But  I  guess tha t  there  may be ways to  

address tha t .   I  do  no t  know I  seem to  have heard  or  read 

somewhere  tha t  there  cou ld  be  a  s i tua t ion  where  i t  is  a  m ix  

o f  the  two sys tems const i tuency and the  cu r ren t  one.  Do  

you know anyth ing  about  tha t  idea? 

MR SELFE:   Yes tha t  in  fac t  was the  bas i s  o f  the  b i l l  tha t  I  

in t roduced where  300 members  o f  the  00 :22:22 and 100 o f  

those members  wou ld  be  e lec ted  f rom a  propor t iona l  l i s t  so 20 

as  to  ensure  tha t  the  representa t ion  o f  the  Nat iona l  

Assembly  was as  c lose  to  the  p ropor t ions who vo ted  fo r  

par t i cu la r  par t ies  as  poss ib le .  

 So indeed i t  i s  eminent ly  poss ib le  to  work  a round  

tha t  p rob lem.  
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CHAIRPERSON:   Ja  I  th ink  i t  i s  jus t  go ing  to  be  impor tan t  

fo r  a l l  o f  us  as  South  A f r i cans to  cons ider  a  way o f  even  

some pro tec t ion  to  members  o f  Par l iament  who might  want  

to  do  the  r igh t  th ing  fo r  the  count ry  where  the i r  par t y  m ight  

no t  th ink  tha t  i s  the  r igh t  th ing  and  one has in  m ind here  is  

a  s i tua t ion  where  qu i te  c lea r ly  i t  is  no t  the  r igh t  th ing  you  

know.  But  the  par ty  says th is  i s  what  we want  ou r  members 

to  do .    

 Because I  th ink  i n  the  cu r ren t  sys tem o f  overs igh t  I  

mean the  ev idence tha t  I  have heard  in  th is  commiss ion  is  10 

as  i f  there  i s  no  overs igh t  in  Par l iament .    

 O f  cou rse  there  a re  cer ta in  commi t tees tha t  seemed 

to  have rea l l y  t r ied  bu t  by  and la rge  i t  seems tha t  the  

per fo rmance o f  overs igh t  funct ions comes main ly  f rom the  

oppos i t ion  par t ies  and not  f rom members  o f  the  major i t y  

par ty.  

 Whereas i f  everybody took tha t  funct ion  se r ious ly  

and wanted to  do  i t  e f fec t i ve ly  then there  cou ld  be  a  lo t  o f  

d i f fe rence tha t  cou ld  be  made in  how th ings a re  happen ing  

in  te rms o f  cor rup t ion  and jus t  p roper  governance.  20 

 So i f  we –  we leave th is  s i tua t ion  as  is  I  do  no t  see  

any chance tha t  i f  we were  to  be  faced as  a  coun t ry  w i th  

a l legat ions o f  s ta te  capture  in  the  fu tu re  and a  huge  r i se  in  

cor rup t ion  I  do  no t  see tha t  Par l iament  wou ld  be  ab le  to  –  

to  p lay  any be t te r  ro le  than they  p layed over  the  past  X  
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number  o f  yea rs .  

 A re  you ab le  to  make –  to  g ive  me any comments?  

MR SELFE:   I  agree w i th  tha t  p ropos i t ion  Judge.    

ADV FREUND SC:   No thank you.   Mr  Freund you may  

cont inue.  

ADV FREUND SC:   Thank you Cha i r.   Jus t  –  jus t  fo r  the  

sake o f  c la r i t y  Mr  Se l fe  there  is  as  I  unders tand i t  bu t  I  am 

ask ing  you to  conf i rm i f  you happen to  be  ab le  to  do  so .   

There  is  a  p rov i s ion  in  the  const i tu t ion  wh ich  makes c lear  

tha t  i f  a  member  o f  par l iament  i s  expe l led  f rom the  par t y  on  10 

whose l i s t  tha t  member  came to  Par l iament  tha t  member  

then ceases to  be  a  member  o f  Par l iament  and so  loss  o f  

your  pa r ty  membersh ip  au tomat i ca l l y  resu l ts  in  loss  o f  your  

seat  as  a  member  o f  Par l iament .   Am I  cor rec t  in  tha t  

regard?  

MR SELFE:   Abso lu te ly  Cha i r.  

ADV FREUND SC:   And so  the  –  tha t  p rov is ion  a l so  has –  

has imp l ica t ions i t  seems to  me I  am put t ing  i t  to  you fo r  

your  comment  on  the  degree  to  wh ich  members  o f  

Par l iament  a re  l i ke l y  to  fo l low the i r  consc ience in  de f iance  20 

o f  par ty  ins t ruc t ions.   Would  you agree?  

MR SELFE:   I  wou ld  agree because in  the  end i t  i s  the 

po l i t i ca l  par t y  tha t  o rders  the  l i s t  and i f  one can be  

expe l led  fo r  ho ld ing  a  d i f fe ren t  k ind  o f  v iew then i t  does  

cast  –  we l l  cause a  ch i l l  w ind  to  b low on anybody who 
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m igh t  be  inc l ined to  do  proper  overs igh t .  

ADV FREUND SC:   And in  your  a f f idav i t  you jus t  re fe r  in  

pass ing  to  the  pos i t ion  o f  Mr  Andrew Fe ins te in .   I  

app rec ia te  tha t  i t  t raverses a  l i t t le  beyond the  scope o f  the 

cur ren t  commiss ion  bu t  i f  you  cou ld  jus t  maybe  in  one 

paragraph summar ise  the  Andrew Fe ins te in  exper ience? 

MR SELFE:   Yes we l l  as  I  remember  Andrew Fe ins te in  was  

one o f  the  ear ly  wh is t le -b lowers  on  the  arms dea l .   He t r ied  

to  as  a  member  o f  the  major i t y  par t y  t r ied  to  have 

Par l iament  take  these a l legat ions ser ious ly.   He fa i led  in  10 

tha t  quest  and he  was gradua l l y  worked out  o f  the  –  ou t  o f  

the  ANC.  

ADV FREUND SC:   And he was not  on l y  a  member  o f  the  

major i t y  par ty  he  was a  –  a  s ter l ing  member  o f  SCOPA 

before  wh ich  commi t tee  the  arms dea ls  acqu is i t ion  in  

quest ion  was be ing  invest iga ted ,  i s  tha t  cor rec t?  

MR SELFE:   That  i s  cor rec t  yes .  

ADV FREUND SC:   There fore  due to  h i s  ins i s tence o r  

pers is tence in  t r y ing  to  fe r re t  ou t  the  –  the  de ta i l s  o f  the  

a l leged i r regu la r i t ies  in  respect  o f  the  arms dea ls  20 

e f fec t i ve l y  you say he  was worked out  o f  Par l iament .  

MR SELFE:   That  i s  my unders tand ing  yes.  

ADV FREUND SC:   Now in  paragraph 7 .3 .1 .4  the  foo t  o f  

page 743 you dea l  w i th  what  you ca l l  the  h ie ra rchy  ca l l  the 

na ture  o f  the  A f r i can Nat iona l  Congress and you say tha t  
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th is  tends to  mean a  sen io r  o f f i cer  bearer  such as  Cab ine t  

Min is te rs  a re  t rea ted  w i th  de ference i f  no t  obsequ iousness.   

Cou ld  you jus t  te l l  us  the  bas is  on  wh ich  you make tha t  

asse r t ion?  

MR SELFE:   I  make tha t  asser t ion  on  the  bas i s  o f  my 

exper ience when  members  o f  the  Execut ive  appear  be fore  

var ious commi t tees and inva r iab l y  they are  t rea ted  w i th  k id  

g loves.   I  do  no t  th ink  the  hard  quest ions a re  necessary  be  

put  to  them and there  are  as  I  unders tand i t  f rom some o f  

my co l leagues consequences fo r  peop le  who g ive  members  10 

o f  the  Execut ive  or  sen ior  members  o f  the  organ isa t ion  a  

to r r id  t ime when they come to  commi t tees.  

ADV FREUND SC:   Now can I  take  pa ragraph 7 .3 .1 .5 .   In  

tha t  sub-paragraph you a re  dea l ing  w i th  the  issues  o f  ANC 

Study Group meet ings.   In  fac t ,  you say tha t  on  one  

occas ion ,  rea l l y,  by  er ror  you found yourse l f  a t tend ing  an 

ANC Study Group  meet ing .   I s  tha t  cor rec t?    

MR SELFE:    Tha t  i s  cor rec t .   I  chanced on a  meet ing  tha t  

I  thought  I  was par t  o f  bu t  found out  tha t  I  was no t  par t  o f  

i t .   I t  was an ANC Study Group.  20 

ADV FREUND SC:    And you then go on to  dea l  w i th  a 

par t i cu la r  ins tance wh ich  you say i l l us t ra tes  the  impact  o f  

dec is ions taken  in  the  S tudy Group in  re la t ion  to  the  

degree o f  ove rs igh t  then ca r r ied  ou t  in  the  Por t fo l io  

Commi t tee  meet ing  tha t  fo l lows.    
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 And you re fer  a t  7 .3 .1 .5  to  an  ins tance where  you  

t r ied  to  ra i se  the  top ic  o f  the  award  o f  a  fenc ing  cont rac t  to  

SA Fence and Gate .   Cou ld  you p lease jus t  e labora te  on  

tha t  to  i l l us t ra te  your  po in t?  

MR SELFE:    Yes ,  indeed.   I  had rece ived in fo rmat ion  f rom 

a  source  and I  t r ied  to  ra ise  the  top ic  a t  the  Por t fo l io  

Commi t tee  on  Correc t iona l  Serv i ces  because obv ious ly  the  

sub jec t  o f  the  award  o f  the  fenc ing  cont rac t  was very  

cont rovers ia l  because o f  the  cont rove rsy  tha t  had 

sur rounded the  award  as  iZu lu  prev ious l y  10 

ADV FREUND SC:    I s  iZu lu  a  BOSASA re la ted  company?  

MR SELFE:    The source  tha t  I  sa id  tha t  I  ta lked to  sa id  

tha t  there  were  i r regu lar i t ies  in  the  award  o f  the  cont rac t  to  

SA Fence and Gate .   I  t r ied  to  ra ise  the  top ic  a t  the 

commi t tee .   The  commi t tee  members  f rom the  major i t y  

par t y  s imp ly  wou ld  no t  en ter ta in  a  d iscuss ion  about  th is  a t  

a l l .  

ADV FREUND SC:    And why,  i f  you  do,  do  you l ink  tha t  to  

the  S tudy Group i ssue?  

MR SELFE:    We l l ,  in  my exper ience and I  am a lso  re ly ing  20 

on in fo rmat ion  tha t  has been g i ven to  me by va r ious o ther  

peop le .   A commi t tee  meet ing  was preceded by  the  S tudy 

Group.   Very  f requent ly  tha t  S tudy Group is  a t tended by  

the  Min is te r  and/or  members  o f  the  C iv i l  Serv ice .    

 And a  l ine  i s  taken about  cer ta in  top i cs ,  a  
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p redete rmined l ine  and i f  the  majo r i t y  dec ide  on  tha t  o r  i f  

the  ins t ruc t ions come f rom the  major i t y  par t y  tha t  tha t  i s  

the  par t y  l ine .    

 Where  in  my exper ience I  f ind  i t  very,  ve ry  d i f f i cu l t  

to  e l i c i t  any  so r t  o f  sens ib le  conversa t ion  on  the  commi t tee  

on  the  top ics  tha t  have been pre -d iscussed by  the  major i t y  

par ty.  

ADV FREUND SC:    I  want  to  move on to  your  paragraph  

7 .3 .2 .   I t  i s  a  s l igh t l y  more  prosa ic  mat te r.   But  you dea l  

w i th  what  you the  unsat is fac tory  modes operand i  o f  the 10 

por t fo l io  commi t tees and you commence by  dea l ing  w i th  

the  prob lems tha t  f low f rom the  manner  in  wh ich  the  

agenda o f  these commi t tees a re  de termined.    

 And I  imag ine  tha t  i s  t ied  in  w i th  a  b igger  p rob lem 

o f  th is  sor t  o f  annua l  cyc le  o f  ove rs igh t  o r  the  annua l  cyc le  

o f  funct ions o f  the  commi t tee .    

 So I  wou ld  l i ke  you to  ta lk  to  tha t  b r ie f l y  bu t  in  

par t i cu la r  the  imp l ica t ions o f  tha t  cyc le  and the  na ture  o f  

tha t  work  fo r  the  capac i ty  o f  po r t fo l io  commi t tees when  

appropr ia te .    20 

 When mat te rs  come in to  the  pub l i c  domain  to  

ac tua l l y  exerc ise  speedy and  e f fec t i ve  overs igh t  on  

impor tan t  mat te rs  tha t  then ar ise  and are  no t  necessar i l y  

ca te red fo r  in  th is  cyc le  o f  meet ings.    

MR SELFE:    Yes,  you are  abso lu te ly  cor rec t .   A t  the  
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beg inn ing  o f  the  quar te r  the  commi t tee  normal ly  

de termines i t s  agenda fo r  the  quar te r  where  a  number  o f  

s teps tha t  a  commi t tee  has to  take ,  i t  has  to  adapt  w i th  the  

depar tment  and w i th  en t i t ies  very  f requent ly.    

 There  are  l im i ted  oppor tun i t ies  fo r  meet ings as  a  

Por t fo l io  Commi t tee  and l im i ted  t ime to  do  tha t .    

 And so  when a  top ica l  sub jec t  a r ises ,  say  a  

cont roversy  a round  the  awarded o f  a  cont rac t  o r  

unsat is fac tory  behav iour  o f  a  par t i cu la r  ind iv idua l ,  i t  i s  

very,  very  d i f f i cu l t  to  ge t  a  commi t tee  ar ranged to  dea l  w i th  10 

tha t  mat te r  bear ing  in  m ind the  predetermined natu re  o f  the 

quar te r l y  p rogrammes.    

 I t  i s  –  I  have ach ieved tha t  somet imes in  the  past  

bu t  a  lo t  depends on the  cha i rperson and the  cha i rpe rson  

is  bound by,  aga in ,  by  I  imag ine ,  t he  mandate  g iven to  h im 

or  he r  by  the  s tudy groups.    

ADV FREUND SC:    That  leads d i rec t l y  in to  my next  

quest ion .   I f  I  can  re fer  you to  pa rag raph 7 .3 .2 .3?   In  the  

f i rs t  sentence you make the  fo l low ing po in t :  

“A lo t  depends on the  la t i tude the  cha i rpe rson  20 

g ives  to  members  in  the  manner  in  wh ich  

quest ions are  asked. ”  

 Now befo re  we  come to  the  manner  in  wh ich  

quest ions are  asked.   You are  d rawing a t ten t ion  to  the 

impor tance o f  the  ident i f y,  character  and d ispos i t ion  o f  the  
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cha i rperson o f  a  commi t tee .   Would  you l i ke  to  e labora te  

on  tha t  a  l i t t le  fu r ther?  

MR SELFE:    Yes,  indeed.   Ja ,  obv ious ly,  in  my  t ime in  

Par l iament  I  have served on a  number  o f  commi t tees fo r  a  

number  o f  cha i rpersons and the re  a re  cha i rpersons tha t  

encouraged deba tes  and encouraged overs igh t  and there  

are  cha i rpe rson who are  re luc tan t  to  do  tha t .    

 And so  I  th ink  bu t  i f  you  rea l l y  want  to  have proper  

overs igh t ,  you need to  look  a t  someth ing  l i ke  the  SCOPA 

mode l  where  a  cha i rperson o f  a  commi t tee  is  g iven to  an  10 

oppos i t ion  par t y  and tha t  cha i rperson has then an in te res t  

and. . .  

 Yes,  an  in te res t  in  mak ing  sure  tha t  a l l  the  fac ts  

come out  and a re  presented to  the  commi t tee  ra ther  than 

an in te res t  in  mak ing  su re  tha t  the  mat te r  i s  e lec t i ve l y  pu t  

to  bed.    

ADV FREUND SC:    Now you  dea l  in  th i s  par t i cu la r  

parag raph tha t  I  was quot ing  f rom.   Wi th  the  modes  

operand i  in  re la t ion  to  quest ions how MP’s  ask  the i r  

quest ions and how they a re  responded to .   Would  you jus t  20 

c la r i f y  as  a  mat te r  o f  fac t  how tha t  happens and then 

comment  on  i t s  funct iona l i t y?  

MR SELFE:    Yes.   Wel l ,  what  o rd inar i l y  happens  is .   A 

cha i rperson w i l l  then inv i te  quest ions f rom MP’s  a f te r  the 

presenta t ion  o r  the  tes t imony o f  whoever  appears  be fore  
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the  commi t tee  is  f in ished.    

 And the  MP’s  ask  those quest ions in  tu rn .   Some 

MP’s  ask  th ree  or  four  quest ions.   The who le  quest ion  t ime  

takes probab ly  ha l f  an  hour  o r  th ree  quar te rs  o f  an  hour.    

 And the  depar tment  o r  the  en t i t y  o r  the  w i tness  

then responds but  because they  have maybe 25  or  30  

quest ions to  answer,  they do  not  answer  them necessar i l y  

w i th  the  v igorous spec i f i c i t y  tha t  i s  requ i red .    

 Somet imes the  quest ions are  fudged.   Somet imes  

inaccura te  in fo rmat ion  is  g iven.   And i t  i s  no t  a lways  10 

poss ib le  to  fo l low  up or  to  c la r i f y  on  those rep l ies .    

ADV FREUND SC:    Mov ing  on to  your  parag raph  7 .3 .3 .   I  

th ink  essent ia l l y  you make the  po in t  tha t  there  i s  heavy  

burden on por t fo l io  commi t tees.   And tha t  m ight  account  by  

imp l ica t ion  in  par t  fo r  example  the  way in  wh ich  the  

BOSASA issue seems to  have s imp ly  fa l len  o f f  the  agenda.  

MR SELFE:    Yes.   The commi t tees do  have a  heavy 

agenda but  in  my  exper ience what  sk i l fu l  cha i rpe rsons are  

ab le  to  do  is  to  d is t ingu ish  be tween what  i s  rea l l y  

impor tan t  when i t  comes to  ove rs igh t  and what  i s  less  20 

impor tan t .   And they then pr io r i t i se  the  more  impor tan t  

aspects  tha t  need to  be  in te r roga ted and they tend to  le t  

the  o ther  mat te rs  s l ide .  

ADV FREUND SC:    You ra ise  in  your  a f f idav i t ,  paragraph  

7 .3 .3 .2  the  Nkand la  sage.   Now the  mat te r  has a l ready 
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been before  the  Const i tu t iona l  Cour t  wh ich  has expressed 

i t se l f  f i rm ly  in  the  adequacy o f  par l iamentary  overs igh t .   

But  jus t  fo r  the  record  and ex t reme ly  br ie f l y.    

 What  a re  your  comments  about  the  manner  i n  

wh ich  the  Par l iament  dea l t  w i th  tha t  i ssue and how tha t  

t ies  in  w i th  the  po in ts  tha t  you have been t r y ing  to  make  

about  por t fo l io  commi t tee  overs igh t?  

MR SELFE:    Yes.   I  was a  member  o f  a l l  th ree  ad-hoc  

commi t tees on  Nkand la  and in  fac t  went  on  an  overs igh t  

tour  o f  the  Nkand la  Homestead.    10 

 But  I  can te l l  you  tha t  any e f fo r ts  o r  a l l  the  e f fo r ts  

tha t  we made had key peop le  repor t  to  the  commi t tee ,  to  

have documents  produced,  to  have the  then Pres ident  

h imse l f  come be fore  the  commi t tee ,  were  b lock  by  the  

major i t y  par ty.    

 In  the  second ad-hoc commi t tee ,  I  const ruc ted  an  

a l te rna t ive  repor t  wh ich  was put  to  the  vo te  and  s imp ly  

vo ted  down.   So i t  was not  a  p leasant  exper ience.   I t  was  

very  f rus t ra t ing  because one was not  ab le  to  ge t  th rough 

the  inbu i l t  ma jor i t y  in  tha t  ad-hoc commi t tee .    20 

ADV FREUND SC:    A fo rmer  w i tness has re fer red  to  the  

fac t  tha t  the  ru les  govern ing  the  Nat iona l  Assembly  

ac tua l l y  p rov ide  tha t  m inor i t y  repor ts  a re  to  be  permi t ted  

and to  be  appended or  to  be  submi t ted  together  w i th  

major i t y  repor t s .   A re  you say ing  tha t  tha t  your  a t tempt  to  
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evoke tha t  s imp ly  fa i led?  

MR SELFE:    No,  I  –  i t  was appended as  a  m inor i t y  repor t  

bu t  i t  was most  cer ta in l y  no t  accepted.   And in  tha t  

respect ,  o f  course ,  the  fac t  tha t  we f ind  i t  d i f f i cu l t  to  bunch 

a  major i t y  has l ed  to  a  great  dea l  o f  l i t i ga t ion  to  var ious 

cour ts  to  en fo rce  what  we regard  as  ou r  democra t ic  r igh ts .  

ADV FREUND SC:    A l r igh t .   And then you make  a  po in t  

near  the  end o f  your  a f f idav i t  wh ich  i s  based on  ear l ie r  

par t s  o f  your  a f f idav i t  bu t  a lso  based on the  de ta i led  

mater ia l  tha t  we have not  t raversed in  the  PMG’s  repor t  on  10 

BOSASA about  the  imp l ica t ions o f  po l i t i ca l  and 

admin is t ra t i ve  ro le -p layer  tu rnover.    

 I f  you  can jus t  ta lk  about  tha t  i ssue very  br ie f l y.   

And i t  seems to  me tha t  th is  no t  conf ined to  your  

commi t tee .   I t  seems to  be  someth ing  you see in  a  host  o f  

commi t tees tha t  wou ld  be  the  sub ject  o f  th is  Commiss ion ’s  

invest iga t ions.  

MR SELFE:    Yes,  indeed.   There  has been a  ve ry  h igh  

tu rnover  in  my per iod  on  tha t  commi t tee  o f  –  as  po l i t i ca l  

o f f i ce  bearers  and admin is t ra t i ve  heads o f  depar tment  one 20 

can say.  

 And wh i le  one can somet imes get  away w i th  hav ing  

a  new Min is te r  every  coup le  o f  months ,  i t  i s  very  much  

more  d i f f i cu l t  i f  one has a  change o f  the  Nat iona l  

Commiss ion  because the  Nat iona l  Commiss ioner  i s  the  
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Account ing  Off i ce r.    

 The Nat iona l  Commiss ioner  o rder  and manage the  

depar tment  and i f  he  or  she on ly  has a  coup le  o f  months  in  

o f f i ce ,  i t  becomes ve ry  d i f f i cu l t  to  p rov ide  admin i s t ra t i ve 

accountab i l i t y.  

ADV FREUND SC:    And Mr  Se l fe ,  sub jec t  to  one 

qua l i f i ca t ion .   That  i s  a l l  I  wanted to  ask  you.   The  

qua l i f i ca t ion  is  th is .   You are  aware  o f  what  i s  conta ined in  

your  a f f idav i t .   I s  there  anyth ing  in  par t i cu la r  tha t  you fee l  

needs s t ress ing  tha t  I  have not  g i ven you the  oppor tun i ty  10 

to  ra ise?  

MR SELFE:    I  do  no t  th ink  so .  

ADV FREUND SC:    Thank you.   Then I  have no fu r ther  

quest ions.  

CHAIRPERSON:    Thank you very  much Mr  Se l f  fo r  ava i l ing  

yourse l f  to  he lp  the  Commiss ion .   We apprec ia te  i t  very  

much.   You are  now excused.  

MR SELFE:    Thank you Mr  Cha i r.  

CHAIRPERSON:    Mr  Freund,  your  next  w i tness.  

ADV FREUND SC:    Yes,  I  jus t  want  to  check tha t  the  next  20 

w i tness is  in  fac t  connected.   Le t  me jus t  check tha t .   Yes,  

the  next  w i tness w i l l  be  Mr  Mat t  Johnston,  who I  be l ieve  is  

connected to  th is  v ideo ca l l .   Perhaps he shou ld  come on  

sc reen and unmute .  

MR JOHNSTON:    Yes,  I  am here .   Good morn ing .  
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CHAIRPERSON:    Good morn ing .   Mr  Freund ,  i s  h is  

a f f idav i t  in  th is  bund le  or  a  d i f fe ren t  bund le?  

ADV FREUND SC:    Cha i r,  i t  i s  Exh ib i t  ZZ-3 ,  Bund le  1 ,  

page 217 and fo l low ing.   Qu i te  an  ex tens i ve  a f f idav i t  and  

annexures.   I t  i s  the  f i rs t  page o f  the  a f f idav i t  beg inn ing  a t  

page 217 in  Bund le  1 .  

CHAIRPERSON:    Okay I  have got  i t  Mr  Freund.   Thank 

you.  

ADV FREUND SC:    Thank you.   Mr  Johnston,  do  you have 

a  hard  copy o f  your  own a f f idav i t  and annexures pag ina t ing  10 

in  accordance w i th  the  pag ina t ion  sys tem adopted  by the  

prescr ip ts?  

MR JOHNSTON:    Yes,  I  do .  

ADV FREUND SC:    And i f  you look a t  page 217,  i s  tha t  the  

beg inn ing  o f  your  a f f idav i t?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    And i f  you go to  page 325,  i s  tha t  your  

s ignature?  

MR JOHNSTON:    Yes,  i t  i s .  

ADV FREUND SC:    In  fac t ,  you had an oppor tun i ty  to  read 20 

and . . . [ in te rvenes ]   

CHAIRPERSON:    I  am sor ry.   I  am sor ry  Mr  Freund.   That  

we need to  have the  oa th  admin is te red i f  you  do no t  m ind.   

And I  was –  le t  us  do  tha t  f i rs t .   Reg is t ra r,  w i l l  you  

admin is te r  the  oa th  or  a f f i rmat ion?  
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MR JOHNSTON:    I  p re fer  the  a f f i rmat ion .  

CHAIRPERSON:    Yes,  she w i l l  admin is te r  the  a f f i rmat ion .  

REGISTRAR:    P lease s ta te  your  fu l l  names fo r  the  record .  

WITNESS :    I t  i s  Mat t  Pau l  Johnston.  

REGISTRAR:    Do you have any ob jec t ion  in  tak ing  the  

prescr ibed a f f i rmat ion?  

WITNESS :    No,  I  do  no t .  

REGISTRAR:    Do you a f f i rm tha t  the  ev idence you are  

about  to  g ive ,  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  

e lse  bu t  the  who le  t ru th?   I f  so ,  p lease ra i se  up  your  r igh t  10 

hand and say,  I  t ru ly  a f f i rm.  

WITNESS :    I  t ru ly  a f f i rm.  

MATT PAUL JOHNSTON :    (a f f i rmed)  

CHAIRPERSON:    Thank you Mr  Johnston.   Mr  Freund,  you  

may then s ta r t  a f resh.  

EXAMINATION BY ADVOCATE FREUND SC :    Thank you  

Cha i r.   And I  apo log ise  fo r  the  ove rs igh t .   Mr  Johns ton,  we 

have jus t  re fe r red  to  page 217,  w i l l  you  conf i rm aga in  fo r  

the  record  is  the  beg inn ing  o f  your  a f f idav i t?  

MR JOHNSTON:    Yes,  I  can conf i rm.  20 

ADV FREUND SC:    And tha t  the  s ignature  a t  page 325  

. . . [ ind is t inc t ]  [00 :18 :35]  [d is to r t ion  in  t ransmiss ion  present  

–  speaker  unc lea r ]  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

CHAIRPERSON:    Mr  Freund,  I  do  no t  know what  i s  
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happen ing .   You –  the  las t  two quest ions,  you have  made –  

you were  no t  very  aud ib le .   I  do  no t  know what  i s  wrong  

w i th  the  –  whethe r  i t  i s  the  techno logy or  you are  speak ing  

so f t l y.   Do you want  to  t ry  aga in ,  s ta r t ing  f rom the  f i rs t  

quest ion?  

ADV FREUND SC:    I  w i l l  t ry  aga in  Cha i r.   I  am concerned.   

I  have a  bandwid th  prob lem.    

CHAIRPERSON:    Yes,  I  can hear  you we l l  now.  

ADV FREUND SC:    Mr  Johnston,  I  th ink  now fo r  the  th i rd  –  

I  jus t  want  you to  conf i rm in  your  a f f idav i t  f rom page  217 to  10 

page 325,  i t  i s  your  a f f idav i t  and a t  325 we  f ind  your  

s ignature .   I s  tha t  cor rec t?    

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And have you had an oppor tun i ty  to  

then read your  a f f idav i t  and are  you comfor tab le  tha t  th is  i s  

cor rec t?  

MR JOHNSTON:    Yes,  I  have and yes I  am.  

ADV FREUND SC:    Now you say in  paragraph 1  tha t  you 

are  au thor i sed deposed to  th is  a f f idav i t  and is  no t  

. . . [ in te rvenes]   20 

CHAIRPERSON:    Sor ry  Mr  Freund.   You request  tha t  I  

admi t  the  a f f idav i t  w i th  i t s  annexures as  an  exh ib i t?  

ADV FREUND SC:    You can most  cer ta in ly  do  Cha i r.  

CHAIRPERSON:    [ laughs]  

ADV FREUND SC:    Exh ib i t  . . . [ ind is t inc t ]  [00 :20:11]  
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[d is to r t ion  in  t ransmiss ion  present  –  speaker  unc lea r ]  

CHAIRPERSON:    I t  w i l l  be  exh ib i t  what?  

ADV FREUND SC:    ZZ-3 .  

CHAIRPERSON:    Okay.   The a f f idav i t  o f  Mr  Ma t t  Pau l  

Johnston wh ich  s ta r ts  a t  page  217 together  w i th  i t s  

annexures,  w i l l  be  admi t ted  and w i l l  be  marked Exh ib i t  ZZ-

3 .  

AFFIDAVIT  AND ANNEXURES OF MATT PAUL JOHNSTON 

IS ADMITTED AND MARKED AS EXHIBIT  ZZ-3  

CHAIRPERSON:    Okay.   You may proceed.  10 

ADV FREUND SC:    Thank you Cha i r.   Mr  Johns ton,  you  

say in  paragraph 9  o f  you r  a f f idav i t  tha t  you are  the  

Par l iamentary  Engagement  . . . [ ind is t inc t ]  [00 :20 :57]  

[d is to r t ion  in  t ransmiss ion  p resent  –  speaker  unc lea r ]  at  

the  Organ isa t ion  Undo ing  Tax Abuse known by the  acronym 

OUTA.   I s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And tha t  you  are  now du ly  au thor ised  

by  OUTA to  depose to  th is  a f f idav i t  on  beha l f  o f  tha t  

o rgan isa t ion .  20 

MR JOHNSTON:    Yes.  

ADV FREUND SC:    And you make c lea r  in  pa rag raph 2 .2  

tha t  as  f rom Sep tember  2017 OUTA and presumable  and  

pr imar i l y  you pe rsona l l y  were  engaged o r  a t tended the  

meet ings o f  the  Por t fo l io  Commi t tee  w i th  wh ich  you dea l  
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w i th  in  th is  a f f idav i t .   I s  tha t  cor rec t?    

MR JOHNSTON:    That  i s  co r rec t .    

ADV FREUND SC:    Bu t  you have been c lear  tha t  you a lso  

dea l  in  th i s  a f f idav i t  the  p roceed ings pr io r  to  tha t  da te .   

You d id  no t  persona l ly  a t tend but  where  your  in fo rmat ion  is  

der i ved f rom the  records p r imar i l y  o f  the  Par l iamentary  

Mon i to r i ng  Group .   I s  tha t  cor rec t?    

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And you dea l  in  paragraph 2 .1  w i th  

your  assessment  o f  the  . . . [ ind is t inc t ]  [00 :22 :18]  o r  10 

o therwise  o f  the  Par l iamentary  Mon i to r ing  Group ’s  records  

o f  the  por t fo l io  meet ings.   Can you jus t  comment  on  that  

b r ie f l y?  

MR JOHNSTON:    Yes.   As  I  ind ica ted  in  there ,  i t  i s  the  

best  record  tha t  I  am aware .   We have looked a t  i n te rna l  

par l iamentary  meet ing  m inutes  and we found tha t  those 

were  qu i te  inadequate .   They are  f requent ly  incomple te  and 

somet imes inaccura te  or  jus t  conven ien t ly  omi t  in fo rmat ion  

tha t  some peop le  wou ld  ra ther  no t  pub l i sh .   So we use 

PMG as what  we see as  the  best  record .    20 

ADV FREUND SC:    And when you have regard  to  meet ings 

tha t  you persona l ly  a t tended in  your  regard  to  wh ich  they  

are  recorded by  the  PMG.   What  i s  your  comment  on  the  

accuracy . . . [ ind is t inc t ]  [00 :23 :17]  o f  the  PMG.  

MR JOHNSTON:    I  wou ld  say they are  a lmost  a  hundred  
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percent  accura te .   Frequent ly  there  i s  someth ing  tha t  i s  

omi t ted  and I  do  ind ica te  tha t  because i t  i s  ind iv idua l  

peop le  a t tend ing  those meet ings w i th  a  d ig i ta l  reco rde r.  

 And they wou ld  then subsequent ly  t ranscr ibe  those  

record ings bu t  there  i s  never  content  tha t  was not  in  t ru th  

in  tha t  meet ing .   But  somet imes there  are  smal l  om iss ions 

bu t  by  en large I  wou ld  say they a re  accura te  and comple te .  

ADV FREUND SC:    Now I  wou ld  l i ke  to  take  you to  

parag raph 3 .3 (?)  o f  you r  a f f idav i t .   You g ive  an  ind ica t ion  

o f  what  you r  ob jec t i ve  was in  compi l ing  th is  a f f idav i t .   10 

Perhaps you cou ld  jus t  take  us  th rough tha t  parag raph? 

MR JOHNSTON:    So  the  purpose was jus t  to  p rov ide  a  

chrono log ica l  ser ies  o f  meet ings tha t  we a re  aware  o f  tha t  

dea l t  w i th  the  top ic  o f  s ta te  capture .   We used par t i cu la r  

keywords to  search  fo r  those meet ings,  fo r  example  the  

Gupta  fami ly.   I  am jus t  us ing  th is  as  an  example .    

 But  in  pa r t i cu la r  in  the  main  we focused on a  

handfu l  o f  Por t fo l io  Commi t tees tha t  os tens ib le  he ld  

inqu i r i es  o r  ac tua l l y  he ld  inqu i r ies  and we dea l  w i th  those 

minutes  and how they dea l t  w i th  the  top ic  o f  the  concept  o f  20 

s ta te  capture .  

ADV FREUND SC:    You say in  tha t  paragraph:  

“The a im is  to  descr ibe  shor t comings in  

par l iamentary  overs igh t  p rac t ices  tha t  we have 

ident i f ied  over  the  course  o f  severa l  yea rs  o f  
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p ro fess iona l  mon i to r ing  and eva lua t ion  in  

Par l iament . ”  

 I s  tha t  cor rec t?    

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .    

ADV FREUND SC:    And in  fac t ,  perhaps i t  wou ld  be  

he lp fu l  i f  you  jus t  descr ibe  what  i s  the  very  purpose  o f  the  

m inute  w i th in  OUTA tha t  you are  engaged in  par l iamenta ry  

–  and what  a re  the  du t ies ,  the  func t ions o f  a  Par l iamenta ry  

Engagement  Manager  a t  OUTA? 

MR JOHNSTON:    So  what  we have been do ing  as  an  10 

organ isa t ion  and  f rom 2016 and ear l ie r  on ,  we have been 

lay ing  severa l  c r im ina l  charges and pursu ing  i ssues o f  tax  

abuse wh ich  is  bas i ca l l y  s im i la r  to  the  abuse o f  au thor i t y  in  

government .   And many o f  these issues tha t  we dea l t  w i th  

wou ld  end up a t  law enforcement  agenc ies .    

 And I  th ink  what  my super io rs  in  the  organ isa t ion  

rea l i sed is ,  i s  tha t  those issues do not  reach any  sor t  o f  

consequence.    

 And we dec ided to  rea l l y  s ta r t  some opera t ion  in  

Par l iament  to  no t  on ly  come to  gr ips  w i th  what  they are  20 

do ing  in  te rms o f  the  overs igh t  o f  the  Execut ive  and how 

they spend taxpayers ’ money.  

 But  to  rea l l y  pu t  some o f  the  issues tha t  we have  

been dea l ing  w i th  and tha t  were  f ru i t less  a t  the  law  

enforcement  agenc ies  to  pu t  to  par l iamentary  commi t tees 
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and to  t ry  and get  some jus t i ce  the re .    

 So in  the  beg inn ing  we moni to red  what  par t i cu la r  

commi t tees were  do ing  tha t  were  re levant  to  ou r  mandate ,  

to  our  p ro jec ts  fo r  example  in  the  t ranspor t ,  energy,  water  

sec tors  and a lso  in  jus t i ce  and const i tu t iona l  

deve lopments .    

 We moni to red  those commi t tees to  unders tand how 

they ac tua l l y  exerc i s ing  overs igh t  whether  they a re .   

Because f rank ly,  the  pos i t ion  was tha t  sure ly  they are  no t  

car ry ing  ou t  ove rs igh t  because we  are  see ing  the  e f fec ts  o f  10 

impun i ty.    

 So the  purpose was to  in i t ia l l y  to  come to  gr ips  

w i th  how they were  do ing  th ings bu t  then rea l l y  to  t ry  and 

improve the  way they ca r r ied  ou t  overs igh t .  

ADV FREUND SC:    And in  paragraph 3 .5  you summar i se  

your  conc lus ion  and what  then fo l lows ove r  hundreds o f  

pages is  de ta i led  bu t  you say:  

“To  our  p ro found d isappo in ted  we have 

repeated ly  exper ienced in  severa l  Por t fo l io  

Commi t tees o f  the  Nat iona l  Assembly  in  20 

Par l iament  the  brazen f lou t ing  o f  genu ine  and 

non-par t i san overs igh t  o f  Execut ive  conduct . ”  

 I s  tha t  a  fa i r  summary o f  your  conc lus ion?  

MR JOHNSTON:    Yes,  i t  i s .  

ADV FREUND SC:    Now. . .   Jus t  bear  w i th  me,  p lease.  
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MR JOHNSTON:    [No aud ib le  rep ly ]   

ADV FREUND SC:    I  wou ld  l i ke  to  take  you to  pa rag raph 

5 .1  o f  you r  a f f idav i t .   And aga in ,  I  on ly  want  to  dea l  w i th  

th is  ex t remely  c r i sp l y  and br ie f l y  because the  issue  o f  the 

Waterk loo f  land ing  inc ident  has  been the  sub jec t  o f  

. . . [ ind is t inc t ]  [00 :28 :23]  [d is to r t ion  in  t ransmiss ion  present  

–  speaker  unc lear ]  before  the  Commiss ion  a l ready.   And 

tha t  i s  a t  paragraph 5 .1 .4  tha t :  

“ Inappropr ia te  . . . [ ind is t inc t ]  [00 :28 :37]  

rea l i sa t ion (?)  o f  s ta te  asset  by  a  pr i va te  10 

fami ly,  the  Gupta  fami ly,  we l l -connected to  

h igh - rank ing  po l i t i c ians was answered by  a  

member  o f  Cab ine t  as  someth ing  the  

par l iamentar ians  need not  to  concern  

themse lves w i th . ”    

 You say:  

“Members  o f  the  ru l ing  pa r ty  d id  no t  ob jec t  to  

th is  exp lanat ion . ”  

 F i r s t l y,  who was the  Cab ine t  Min i s te r  to  whom you  

are  re fer r ing?  20 

MR JOHNSTON:    I t  was the  then  Min is te r  o f  Jus t i ce  and 

Const i tu t iona l  Deve lopment ,  Mr  Je f f  Radebe.  

ADV FREUND SC:    And cou ld  you jus t  e labora te  on  why 

you say members  o f  the  ru l ing  par ty  d id  no t  ob jec t  to  th is  

exp lanat ion?  
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MR JOHNSTON:    Wel l ,  the  Hansard  record  is  there .   There  

were  some ob jec t ions f rom members  o f  the  oppos i t ion  

par t y  and I  wou ld  have w ished to  be  a  l i t t le  more  pr ivy  to  

how debates  on  mat te rs  o f  pub l i c  in te res t  go  bu t  I  have 

never  been fo r tunate  enough to  a t tend such.    

 In  th is  ins tance in  2013 was the  f i rs t  debate  in  the  

Nat iona l  Assembly  on  an issue o f  pub l i c  impor tance  as  fa r  

as  I  am aware  s ince  the  year  2000.   So those are  very  

uncommon but  there  were  ob jec t ions.  

ADV FREUND SC:    Sor ry  to  in te r rup t  you but  you are  10 

re fer r i ng  to  a  par t i cu la r  techn ica l  dev ice  wh ich  is  p rov ided 

fo r,  and i f  you  cou ld  jus t  . . . [ in te rvenes]   

MR JOHNSTON:    Yes,  the  par l iamenta ry  debate  on  a  

mat te r  pub l i c  impor tance is  someth ing  tha t  can be 

requested by  any  member  o f  par l iament  requested f rom the  

Speaker  and in  th is  ins tance she acqu iesced and accepted  

tha t  request  and tha t  i s  why th i s  debate  ac tua l l y  happened  

and th i s  i s  someth ing  tha t  does not  happen ve ry  o f ten ,  i s  

my po in t ,  i t  happens very  se ldom and tha t  i s  jus t  a  

tes tament ,  one o f  the  many tes taments ,  in  my v iew,  o f  the  20 

fac t  tha t  there  are  no t  many re levant  debates  in  pa r l iament  

on  issues tha t  a re  o f  impor tance today.   That  i s  the  po in t  I  

was t ry ing  to  make.  

ADV FREUND SC:    When you ta lk  debates  in  par l iament  

a re  you re fer r i ng  to  the  debates  on  the  f loor  o f  the  Nat iona l  



05 FEBRUARY 2021 – DAY 338 
 

Page 36 of 212 
 

Assembly?  

MR JOHNSTON:    Amongst  o thers ,  yes .  

ADV FREUND SC:    And d id you have regard  to  Hansard  or  

what  was the  source  fo r  comment  tha t  the  members  o f  the  

ru l ing  par ty  d id  no t  ob jec t  to  th is  exp lanat ion?  

MR JOHNSTON:    Yes,  p rec ise ly.  

ADV FREUND SC:    And you make the  po in t  …[ in te rvenes]  

CHAIRPERSON :    I  am sor ry,  Mr  Freund,  I  want  to  make 

sure  tha t  I  am fo l low ing.   The exp lanat ion  you ta lk  about  i s  

i t  the  one tha t  i s  dea l t  w i th  a t  pa ragraph 5 .1 .3  tha t  i s  sa id  10 

to  have been p rov ided by  Min is te r  Radebe?  Mr  Freund?   

ADV FREUND SC:    Yes,  here  you,  Cha i r,  I  assumed tha t  

the  quest ion  was d i rec ted  to  Mr  Johnston.   

CHAIRPERSON :    Oh, no,  no,  to you.  

ADV FREUND SC:    Maybe shal l  I  cover the mater ia l  again? 

CHAIRPERSON :    No,  no,  I  just  want to make that  I  

understand.  

ADV FREUND SC:    A lr ight .   Wel l ,  let  me … 

CHAIRPERSON :    That  the explanat ion you are referr ing to  

…[intervenes]  20 

ADV FREUND SC:    Yes.   No,  let  me… 

CHAIRPERSON :    Okay,  you go.    

ADV FREUND SC:    Chai r,  af ter paragraph 5.1.3 there is in  

the f i rst  sentence of  paragraph 5.1.4 the al legat ion by Mr  

Johnston that  says that  – and he explained now, that  
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Minister Radebe said that  the al leged inappropriate 

ut i l isat ion of  state assets by a pr ivate fami ly,  the Gupta 

fami ly,  was something that  par l iamentar ians need not  

concern themselves wi th.   That  is what Mr  Johnston said.  

CHAIRPERSON :    Oh ja ,  I  see tha t .   Yes.  

ADV FREUND SC:    And what  you say,  Mr  Johnston,  i s  tha t  

once Mr  Radebe had ,  i s  tha t  once Mr  Radebe had 

expressed tha t  v iew,  you say members  o f  the  ru l ing  par ty  

d id  no t  ob jec t  to  tha t  exp lanat ion ,  as  I  unders tand your  

ev idence,  i s  tha t  cor rec t?  10 

MR JOHNSTON:    Yes and I  shou ld  jus t  qua l i f y  tha t  say ing  

he  a lso  re fer red  to  i t  be ing  dea l t  w i th  by  the  Pub l ic  

Pro tec tor ’s  o f f i ce  and th is  i s  a  po in t  tha t  I  make fu r ther  on ,  

i s  tha t  very  o f ten  issues o f  par l i amentary  overs igh t  a re  

s i lenced on the  bas i s  tha t  they are  be ing  dea l t  w i th  e i ther  

in  the  jud ic ia ry  by  some cour t  o r  in  a  Chapte r  9  ins t i tu t ion .  

CHAIRPERSON :    But  the  s ta tement ,  i f  you  have got  the  

s ta tement  r igh t ,  tha t  Min i s te r  Radebe sa id  the  u t i l i sa t ion  o f  

Waterk loo f ,  e f fec t i ve ly  tha t  the  Guptas  landed the i r  p lane  

on Wate rk loo f  was e f fec t i ve l y  none o f  the  bus iness o f  20 

members  o f  par l iament ,  tha t  i s  ex t raord ina ry.   A re  you  

qu i te  c lear  tha t  you have re f lec ted  cor rec t l y  what  he  sa id?   

I  am not  say ing  –  I  am not  mean ing  you reca l l  word  fo r  

word  bu t  tha t  i s  the  po in t  he  made.   A re  you qu i te  c lea r  

tha t  tha t  cor rec t l y  re f lec ts  what  he  sa id?  
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MR JOHNSTON:    Yes,  Cha i rperson,  so  th is  i s  re f lec ted  in  

the  Hansard .  

CHAIRPERSON :    Yes.  

MR JOHNSTON:    And more  spec i f i ca l l y,  i f  I  jus t  may 

e labora te  on  tha t ,  i t  i s  -  you know,  i t  i s  d i f f i cu l t  to  re f lec t  

the  prec i se  tone  o f  a  min i s te r  speak ing  in  the  Nat iona l  

Assembly  bu t  i t  was a  tone o f  d i smissa l ,  in  tha t  the  issue 

was be ing  dea l t  w i th  e lsewhere  and there fore  the  member  

o f  par l iament  d id  no t  need to  concern  themse lves w i th  tha t  

i ssue.  10 

CHAIRPERSON :    But  what  i s  th is  s to ry  tha t  a  mat te r  i s  

be ing  dea l t  w i th  by  the  Pub l ic  Pro tec tor  there fo re  

par l iament  shou ld  no t  o r  cannot  car ry  ou t  i t s  overs igh t  

funct ion?  I  seem to  have some d i f f i cu l t y  w i th  tha t .   So,  in  

o rder  to  make sure  pa r l iament  w i l l  no t  be  se ized  w i th  a 

mat te r  you must  jus t  re fe r  i t  to  the  Pub l ic  Pro tec to r  o r  take  

i t  to  cour t .  

MR JOHNSTON:    Yes.  

CHAIRPERSON :    Then pa r l iamen t  w i l l  never  exerc ise  i t s  

par l iamentary  overs igh t  respons ib i l i t i es  in  regard  to  tha t  20 

mat te r.  

MR JOHNSTON:    Yes,  Cha i r,  tha t  i s  the  tone tha t  came 

across in  my v iew.  

CHAIRPERSON :    I f  i t  i s  taken to  the  Pub l ic  Pro tec tor,  the  

Pub l ic  Pro tec tor  invest iga tes ,  somet imes i t  m igh t  be  fo r  a  
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year  o r  two years  or  whatever  the  pe r iod ,  she issues her  

repor t .   I f  her  repor t  i s  taken on rev iew in  the  H igh  Cour t  

cou ld  be  f i ve  years  be fore  there  is  –  we see an end  to the  

l i t iga t ion .   By  tha t  t ime how does i t  he lp  fo r  i t  to  go  back to  

par l iament?   So i t  seems to  me tha t  i f  you  say i f  a  mat te r  i s  

be fore  the  Pub l i c  Pro tec tor  o r  i f  a  mat te r  i s  be fore  the  

cour ts ,  par l iament  cannot  debate  i t ,  cannot  per fo rm – I  

mean cannot  debate  i t  and cannot  demand answers  or  

exp lanat ions f rom the  execut ive .   I t  means tha t  in  tha t  way 

you are  depr iv ing  par l iament  o f  the  oppor tun i ty  to  per fo rm 10 

one o f  i t s  very  impor tan t  funct ions over  the  execu t ive .   

What  is  your  comment  on  tha t  o r  am I  m iss ing  someth ing?  

Mr  Johnston ,  do  you  have  any comment  to…? 

MR JOHNSTON:    I  comple te ly  agree  wi th  you ,  

Cha i rperson .  

CHAIRPERSON :    Yes bu t  you  say tha t  a f ter  

…[ in te rvenes]  

MR JOHNSTON:    Yes,  I  can  go  fur ther  and  say… 

CHAIRPERSON :    Yes,  go  ahead? 

MR JOHNSTON:    Sor ry,  I  th ink  there  is  a  lag .   Yes,  I  20 

th ink tha t  is  exact ly  the  po in t  and  la te r  on in  the  a ff idav i t  I  

emphasise  th is ,  tha t  i t  i s  actua l l y  p rec ise ly  four  o r  f ive  

years  la te r  tha t  the  issue  o f  th is  fami l y  and  how they  

re la te  to  impor tan t  dec is ion-makers in  government  was  

actua l ly  p icked  up  substan t ive ly  on ly  by some.   So  tha t  is  
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the  per iod  o f  t ime tha t  passed and  in  tha t  t ime i t  was our  

v iew tha t  tha t  was  the  zen i th  o f  s ta te  cap tu re.   Bu t  

cons is ten t ly,  when th is  issue  was b rought  up ,  i t  wou ld  

a lways by downp layed ,  i t  wou ld  be purpose fu l ly  ignored  or  

some exte rna l  au thor i ty  wou ld  be  re fe renced to  jus t i fy  

d ropp ing  the  issue .  

CHAIRPERSON :    Yes,  Mr  Freund,  cont inue?  

ADV FREUND SC:    Thank you,  Cha i r.   Now on the  

quest ion  o f  de lay,  in  your  pa ragraph 5 .3 ,  wh ich  has many  

subparagraphs,  you dea l  w i th  the  manner  in  wh ich  10 

par l iament  has or  has no t  dea l t  w i t h ,  a l legat ions pe r ta in ing  

to  Mr  Bongan i  Bongo,  a  compla in t  tha t  was lodged and the  

lack  o f  p rogress  to  th is  da te  tha t  you are  aware  o f  in  

respect  o f  par l iament ’s  response.   Cou ld  you jus t  b r ie f l y  

summar ise  the  s to ry  there  p lease?  

MR JOHNSTON:    Yes,  my unders tand ing  o f  the  compla in t  

i t se l f  and the  substance o f  a  compla in t  i s  tha t  Advocate  

Vanara ,  who used to  be  the  reg is t ra r  o f  the  jo in t  commi t tee  

on  e th i cs  and members ’ in te res t s  as  we l l  as  the  ev idence 

leader  o f  the  por t fo l io  commi t tee  on  Pub l ic  Enterp r ises 20 

inqu i ry  in to  Eskom,  tha t  he  was b r ibed in  par l iament  by  Mr  

Bongo to  tone down the  heat ,  i f  I  can  put  i t  tha t  way,  and  

what  t ransp i red  subsequent ly  i s  to  me an i l l us t ra t ion  o f  a  

p rob lem o f  par l iament ’s  cu l tu re  and tha t  p rob lem is  tha t  Mr  

Bongo went  to  the  H igh  Cour t ,  i f  I  remember  co r rec t l y,  and 
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bas ica l l y  made the  case tha t  i t  i s  un fa i r  tha t  the  process o f  

the  e th ics  commi t tee ’s  inqu i ry  in to  sa id  compla in t  i s  tak ing  

so  long and what  the  judge found,  in  essence,  was  tha t  i t  

i s  a  resu l t  o f  h is  case in  cour t  tha t  the  process was  fu r ther  

de layed.    

And the  po in t  I  wanted to  i l l us t ra te  w i th  tha t ,  and  

tha t  i ssue s t i l l  has  no t  been reso lved,  acco rd ing  to  my 

knowledge,  bu t  the  issue tha t  I  am t ry ing  to  po r t ray  i s  tha t  

members  themse lves,  members  o f  par l iament ,  do  no t  

respect  the  processes and the  in te rna l  accountab i l i t y  10 

mechan isms tha t  a re  there .   For  example ,  the  e th ics  

commi t tee ’s  p roceed ings.   These are  no t  respect ive  and I  

th ink  there  i s  an  unders tand ing ,  espec ia l l y  the  ru l ing  pa r ty,  

who e f fec t i ve ly  cont ro l s  each and  every  d isc ip l ina ry  and 

ord inary  commi t tee  in  pa r l iament ,  tha t  any compla in t  tha t  i s  

leve l led  aga ins t  a  member  o f  the  ru l ing  par ty,  i f  you  are  on  

the  r igh t  s ide  o f  th ings,  w i l l  lead to  no th ing  and th is  i s  an  

i l l us t ra t ion  to  me o f  tha t  p rob lem.  

ADV FREUND SC:    So  i f  I  can  jus t  re fe r  you more  

spec i f i ca l l y  to  paragraph 5 .3 .7?   There  the  honourab le  20 

jus t i ce  hear ing  tha t  case reco rds tha t  Mr  Bongo ’s  own  

compla in t  i s  inexcusab ly  s low progress.   That ,  o f  course ,  

was qu i te  some t ime ago f rom today,  we l l  over  a  year,  I  

th ink ,  am I  cor rec t?  

MR JOHNSTON:    Yes,  I  th ink  so .  
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ADV FREUND SC:    You say,  i f  I  unders tand cor rec t ly,  in  

parag raph 5 .3 .10  is  tha t  as  ye t  no  s teps have been  taken,  

no  ou tcome has  been communica ted  in  respect  o f  tha t  

ex t remely  se r ious compla in t  wh ich ,  i f  the  comp la in t  i s  

va l id ,  wou ld  be  the  most  egreg ious v io la t ion  o f  the  du t ies  

o f  an  MP and o f  a  m in is te r.  

MR JOHNSTON:    Yes,  p rec ise ly.   And I  do  no t  want  to  p re-

empt  where  we a re  go ing  but  th is  i s  a  smal l  example  and 

one tha t  we a re  less  d i rec t l y  invo lved w i th ,  as  an  

organ isa t ion .   As  an  organ isa t ion  we submi t ted  two very  10 

( ind is t inc t  –  record ing  d is to r ted)  substant ive  compla in t s ,  

tha t  th is  we rece ived any substan t ive  feedback.   We have  

no ind i ca t ion  o f  anyth ing  tha t  has happened to  those 

compla in t s  to  da te .  

ADV FREUND SC:    I  want  to  jus t  in te r rup t  you jus t  to  re fe r  

you to  the  par ts  o f  your  a f f idav i t  tha t  dea l  w i th  tha t .   Would  

you go to  pa ragraph 5 .7 ,  I  th ink  po in t  19 .   Le t  me check 

tha t?  

CHAIRPERSON :    Jus t  one second,  Mr  Freund?  Jus t  one  

second.   Can I  f ind  ou t  f rom the  s tenographers  whethe r  20 

they hear  what  Mr  Freund and Mr  Johnston say qu i te  

c lea r ly  because there  a re  qu i te  a  few t imes when i t  looks  

l i ke  there  are  g l i t ches.   Mr  Johnston was mak ing  a  

comment  a  m inute  ago and ha l f  o f  what  he  was say ing  I  

th ink  cou ld  no t  come out  c lear ly.   They can hear?   Okay,  
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a l r igh t .    G iven these techn ica l  g l i t ches I  th ink  f rom your  

s ide ,  Mr  Freund,  I  can hear  you  qu i te  c lear ly  now.   Mr  

Johnston,  be ing  aware  o f  these techn ica l  g l i t ches,  do  your  

best  to  speak up  and do so  c lea r ly.   Thank you,  you may  

proceed,  Mr  Freund.  

ADV FREUND SC:    Thank you,  Cha i r.   Mr  Johnston,  wou ld  

you p lease tu rn  in  you r  a f f idav i t  a t  page 258 to  pa rag raph 

5 .7 .19?  

MR JOHNSTON:    I  am there .  

ADV FREUND SC:    And does tha t  paragraph dea l  w i th  the  10 

ev idence you were  jus t  g iv ing  about  two compla in ts  tha t  

were  fu rn ished by  OUTA and i s  i t  cor rec t  tha t  they were  

compla in t s  aga ins t  the  fo rmer  Min is te r  o f  Communica t ions,  

Fa i th  Muthambi  and the  fo rmer  Min is te r  o f  Mine ra l  

Resources,  Mosebenz i  Zwane.   I s  tha t  a l l  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    Now can I  ask  you to  move fu r ther  in to  

your  a f f idav i t  to  parag raph 5 .8 .104?  You w i l l  f ind  tha t  a t  

page 298.  

MR JOHNSTON:    Yes,  I  am there .  20 

ADV FREUND SC:    And you say the re  tha t  those two  

compla in t s  were  lodged w i th  par l i ament ’s  jo in t  commi t tee  

on  e th i cs  and members ’ in te res t s  on  the  16  and the  25  

October  2017 and  you ac tua l l y  annex them,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  
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ADV FREUND SC:    And then you say as  o f  the  da te  o f  

oppos ing  to  th is  a f f idav i t  wh ich  was in  November  o f  2020,  

no  tang ib le  d isc ip l inary  ac t ion  have been taken  aga ins t  

e i ther  o f  the  fo rmer  m in i s te rs ,  they have s ince  been 

appo in ted  as  the  Cha i rpersons o f  the  Por t fo l io  Commi t tee 

on  coopera t ive  Governance and Trad i t iona l  A f fa i rs  and the  

Por t fo l io  Commi t tee  on  Transpor t  i n  the  Nat iona l  Assembly  

o f  par l iament  respect ive ly,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And as  o f  today,  to  the  best  o f  your  10 

knowledge,  have  you been adv i sed o f  any ou tcome o f  

e i ther  o f  the  compla in t s  tha t  you lodged in  October  o f  

2017?  

MR JOHNSTON:    No,  we have not .  

ADV FREUND SC:    Le t  me take you back  now to  

parag raph 5 .5 .16 .   You dea l  –  and tha t  i s  a t  page  237 o f  

vo lume 1  –  you  dea l  a t  some length  over  the  next  four  

pages w i th  a  presenta t ion  by  Eskom,  the  Por t fo l io  

Commi t tee  on  Pub l ic  Enterp r ises on  the  31  August  2016,  i s  

tha t  cor rec t?  20 

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .    

ADV FREUND SC:    Now we do not  have t ime to  go  th rough 

a l l  the  de ta i l  o f  what  you se t  ou t  there ,  bu t  i t  seemed to  me 

in  fa i rness to  Ms Rantho who tes t i f ied  ea r l ie r,  tha t  we 

shou ld  po in t  ou t  tha t  you make  the  po in t  tha t  a t  th is  
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meet ing  when  oppos i t ion  par t y  members  were  

endeavour ing  to  ra ise  d i f f i cu l t  quest ions per ta in ing  to  

a l leged co r rup t ion  or  s ta te  capture  a t  Eskom,  Ms Rantho  

was the  Act ing  Cha i r  and tha t  she d id  a l low those  

quest ions,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And I  th ink  see tha t  in  paragraph –  

tha t  i s  a t  pa ragraph 5 .5 .20 .   A t  parag raph 5 .5 .23  you dea l  

w i th  the  s tance adopted by  Dr  Ngubane who I  th ink  was 

then the  Cha i r  o f  Eskom,  i s  tha t  co r rec t?  10 

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    And you say  tha t  h is  a t t i tude was the  

fo l low ing:  

“He sa id  tha t  the  members  o f  the  commi t tee  shou ld  

t rus t  Eskom and  the  por t raya l  o f  Eskom as be ing  

captured was unfa i r  and to ta l  nonsense and tha t  he  

in t roduced a  counter -nar ra t i ve  by  say ing  tha t  the  

s ta te  had been captured in  1948 when the  Nat iona l  

Par ty  came to  power . ”  

I s  tha t  b road ly  re f lec t i ve  o f  h is  s tance?  20 

MR JOHNSTON:    Yes,  i t  i s .    

ADV FREUND SC:    And d id  you get  a  sense tha t  tha t  

s tance was re jec ted  by  the  commi t tee?  

MR JOHNSTON:    No,  I  d id  no t ,  no t  by  the  major i t y  o f  i t s  

members .  
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ADV FREUND SC:    Now you make a  po in t  in  paragraph  

5 .5 .32  tha t  there  is  a  s t ruc tu ra l  p rob lem here .   You say in  

the  second sentence o f  paragraph 5 .5 .32  f i rs t  tha t :  

“There  is  se r ious f law in  the  p rocedura l  se tup  o f  

par l iamentary  overs igh t  in  tha t  o ra l  tes t imony se rve  

as  the  pr imary  source  o f  in fo rmat ion  fo r  members  to  

pass j udgment  on  the  adequacy o f  execu t i ve  

conduct  in  regard to  s ta te  owned en t i t ies . ”  

And  you  say fu r ther :  

“The  tone  o f  responses f rom h igh- rank ing  10 

employees o f  ma jo r  SOEs i l lus t ra tes tha t  they do  

no t  cons ider  themse lves to  be accountab le  to  

par l iament . ”  

Wou ld  you  jus t  l i ke  to  e labora te  on  tha t  a  l i t t le  p lease? 

MR JOHNSTON:    Yes,  ve ry  much.   Th is  is  an  impor tant  

po in t  I  make th roughout  the  a f f idav i t  and  bas ica l ly  the  

p r imary source  o f  in fo rmat ion  tha t  members re ly  on  is  

verba l  accounts  o f  what  i s  happen ing  f rom the  very  peop le  

who a re  supposed to  be  he ld  to  account ,  so  obv ious ly  

there  is  a  con f l ic t  o f  in te rest  bu t  th is  i s  no t  someth ing  tha t  20 

cannot  be  so lved .   There  a re  var ious o rgan isa t ions that  

a re  nonpar t isan ,  apo l i t ica l ,  l i ke  ourse lves,  who have 

substan t ive  in fo rmat ion  on  issues  a t  s ta te  owned en t i t ies  

l ike  th is ,  bu t  par l iament  does no t  rou t ine ly  request  such  

in fo rmat ion ,  i t  does no t  en te r ta in  exte rna l  sources o f  



05 FEBRUARY 2021 – DAY 338 
 

Page 47 of 212 
 

in fo rmat ion   and  I  w i l l  ge t  to  th is  po in t  la te r  on ,  so  I  do  no t  

want  to  e labora te  too  much bu t  there  is  a  very  obv ious 

p rob lem in  tha t  peop le  who a re  in  manager ia l  o r  execu t ive 

pos i t ions o f  s ta te  owned compan ies a re  obv ious ly  more  

knowledgeab le  about  the  opera t ions o f  tha t  en t i ty  and  so 

members o f  par l iament ,  even  i f  they have  the  in ten t ion  to  

actua l ly  oversee  what  is  happen ing  there ,  they wou ld  have 

a  d i f f icu l t  t ime compar ing  the i r  knowledge o f  the  sub ject  

mat te r  wi th  the  knowledge o f  those  who a re  actua l ly  in  

those  pos i t ions and  th is  is  a lso ,  in  my v iew,  a  po l i t ica l  10 

p rob lem s ince  the  dep loyment  o f  members o f  par l iament  to  

par t icu la r  commit tees is  no t  a lways a  funct ion  o f  the i r  

exper t ise ,  i t  i s  more  o f ten  a  funct ion  o f  the i r  po l i t ica l  

inc l ina t ion  and  tha t  I  see  as a  fundamenta l  p rob lem. 

ADV FREUND SC:    I  wou ld  l ike  to  take  you  now to  page 

243  to  paragraph  5 .5 .35  and  fo l lowing .   You  dea l  here 

wi th  a  meet ing o f  the  Por t fo l io  Commit tee  on  Pub l ic  

En te rp r ises wi th  Dene l  in  respect  o f  the  VR Laser  i ssue ,  i s  

tha t  co r rect?  

MR JOHNSTON:    Yes,  tha t  is  co r rect .  20 

ADV FREUND SC:    And  you  do  fu rn ish  to  the  Commiss ion  

the  PMG minu tes,  you  say see  annexure  3 .5 ,  you  say tha t  

in  the  th i rd  l ine o f  tha t  subparagraph  and ,  Cha i r ,  that  

annexure  is  to  be found in  vo lume 1  a t  page  375  to  381 .  

CHAIRPERSON :    Yes,  thank you .  
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ADV FREUND SC:    I  am no t  go ing  to  take  you  there 

immed ia te ly .   Bu t  what  nar ra t ive  then  descr ibes is  tha t  

th is  meet ing  had been p rearranged in  o rder  to  ge t  to  the 

bo t tom o f  the  VR Laser /Dene l  con t roversy.   I t  had  been 

p receded by an  ear l ie r  meet ing  and  f ingers  were  po in t ing 

in  d i f fe ren t  d i rect ions,  the  Depar tment  o f  Pub l ic  

En te rp r ises,  the  Treasury,  m in is te rs  o f  those  two 

depar tments ,  the o ld  board ,  the  new board ,  so  th is  was a  

spec ia l ly  a r ranged meet ing  to  b r ing  a l l  the par t ies  

toge ther  so  tha t  the  commit tee  wou ld  have  an  oppor tun i ty 10 

to  p robe  and  ge t  to  the  bo t tom o f  the  mat te r .   Is  tha t  a  fa i r  

summary?  

MR JOHNSTON:    Yes,  tha t  is  co r rect .  

ADV FREUND SC:    Now th is  you  ind ica te  in  the  four th  

l ine ,  paragraph 5 .5 .35 ,  was cha i red  by the  then  cha i r  o f  

Pub l ic  En te rp r ises Por t fo l io  Commit tee ,  Ms Le tsa ts i -Dube,  

bu t  she  was a lso  accompan ied  by the  Cha i rperson o f  the  

se lect  commit tee  on  Pub l ic  En te rp r ises  and 

Communica t ions Ms Pr ins ,  tha t  se lect  commit tee  be ing  a  

s t ructu re  o f  the  NCOP,  i s  tha t  co r rect?  20 

MR JOHNSTON:    Yes.  

ADV FREUND SC:    So  must  have  been an  impor tan t  jo in t  

meet ing  and  what  emerged,  a t  a  very  ear ly  s tage  a t  the 

meet ing ,  is  tha t  the  cha i rperson  in fo rmed the  commit tee 

tha t  the  Min is te r  o f  Pub l ic  En te rp r ises Ms Lynne Brown 
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and  the  Min is te r  o f  F inance ,  Mr  Prav in  Gordhan,  had 

fo rwarded the i r  apo log ies fo r  no t  a t tend ing  the  meet ing 

and  I  m igh t  ind ica te ,  Cha i r ,  tha t  i f  one  looks a t  page  378 ,  

wh ich  is  in  the  annexure ,  one  sees tha t  the  no t i f ica t ion 

f rom the  F inance Min is te r ,  accord ing  to  the  Cha i r ,  was  on  

the  2  September,  in  o ther  words some days be fo re  th is 

meet ing .   

 And  you  a lso  re f lec t  tha t  the  commit tee  had  been 

unab le  to  ge t  the  p rev ious board  members o f  Dene l  to  

a t tend  th is  very  meet ing ,  is  tha t  co r rect?  10 

MR JOHNSTON:    Yes,  tha t  is  co r rect .  

ADV FREUND SC:    And  so  the  fact  tha t  the  two  min is te rs  

were  no t  there and  the  fo rmer  board  was not  there ,  

no twi thstand ing  tha t  th is  is  an  a r rangement tha t  had  been 

made by agreement  f rom months ear l ie r ,  to  f ina l ly  t r y  to  

ge t  to  g r ips  wi th  the  Dene l  VR Laser ,  tha t  a t  least  o f  the  

members p resen t  were  ext remely  d isappo in ted ,  Ms 

Motsane,  fo r  one ,  is  tha t  co r rect?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    And  so  you  descr ibe  in  your  a f f idav i t  20 

how Ms Motsane and  o ther  members o f  the  oppos i t ion 

ob jected  in  s t rong  te rms to  the  nonat tendance  o f  requ i red 

par t ic ipan ts  and  the  fact  tha t  no  a l te rna t ive  a r rangements 

had  been made no twi thstand ing  p r io r  no t i f ica t ions to  the  

cha i r  tha t  ce r ta in  person  wou ld  no t  be  ab le  to  come and 
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an  a rgument  deve loped and even tua l ly  the  oppos i t ion  MPs 

a l l  wa lked  ou t  o f  the  meet ing ,  is  tha t  co r rect?  

MR JOHNSTON:    Yes,  tha t  is  co r rect .  

ADV FREUND SC:    Must  ( ind is t inc t  –  record ing  d is to r ted)  

to  them wa lk ing  ou t  o f  the  meet ing .   The  Dene l  leadersh ip  

were  then  inv i ted  to  make a  submiss ion  wh ich ,  as  i t  were ,  

re f lec ted  the i r  s ide  o f  the  s to ry ,  i s  tha t  co r rect?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    And  I  want  to  take  you  to  paragraph 

5 .5 .42  because  th is  re f lec ts ,  accord ing  to  your  ev idence ,  10 

the  conc lus ion  tha t  was  expressed .   Now here  a t  th is  

s tage  cou ld  I  ask you  p lease  to  go  to  the  actua l  source  

document ,  the  annexure ,  wh ich  is  in  bund le  1  a t  page  381 .   

Perhaps in  fa i rness,  jus t  fo r  us to  ge t  our  bear ings,  

perhaps we shou ld  s ta r t  a t  page 376 ,  wh ich  is  the 

beg inn ing  o f  the  document .  

(Break in  record ing)  

CHAIRPERSON :    Yes,  Mr  Freund?  Oh,  okay.   How much 

t ime wi l l  be  needed?  Okay,  a l r igh t .   We l l ,  I  th ink  

…[ in te rvenes]  20 

ADV FREUND SC:    . . .was that  essent ia l ly  the conclusion 

reached at th is meet ing? 

MR JOHNSTON:    Yes, exact ly. 

CHAIRPERSON :    Mr  Freund?  Mr Freund?  I  th ink he cannot 

hear me.  Mr  Johns ton,  can you hear me?  I  th ink Mr Johnston 
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cannot hear me ei ther.   You cannot hear me? 

MR JOHNSTON:    I  can hear you,  Chair .  

CHAIRPERSON :    You can hear me?  You can hear me, Mr 

Johns ton? 

MR JOHNSTON:    Yes, I  can,  Chair .  

CHAIRPERSON :    I  th ink Mr Freund cannot hear me. 

ADV FREUND SC:    I  can hear now, Chair ,  there was a br ief 

moment when I could not ,  but  I  now hear you clear ly.  

CHAIRPERSON :    Yes wel l  you both d isappeared from the 

screen for maybe a minutes or two or a minute or so and I 10 

th ink f rom your s ide you may have been cont inuing with your 

quest ions and Mr  Johns ton  giv ing you answers but  I  could not 

hear.   So I  th ink we wi l l  need to take the tea adjournment now 

because i t  is  the r ight  t ime but g ive the chance to the 

technic ians to attend to the technical  problems.  Maybe I 

should not  have said in the morning that  we have been doing 

qui te wel l  in  terms of  technical  problems, maybe I invi ted the 

technical  problems.  Okay,  let  us take the tea adjournment and 

we wi l l  resume at  hal f  past  e leven.  We adjourn. 

INQUIRY ADJOURNS 20 

INQUIRY RESUMES 

CHAIRPERSON:    I  have Mr  Freund on the  o ther  screen 

and not  on  th is  one,  i s  tha t  go ing  to  change or  what  has 

happened,  i t  i s  b lank on  th is  one,  I  p re fer  to  see them on 

the  one tha t  i s  near  and not  the  ones on the  wa l l .   I  can  
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see  Mr  Johnston;  can you hear  me  Mr  Johnston?  

MR JOHNSTON:   Yes Cha i r.  

CHAIRPERSON:    Thank you.    Mr  Freund can you hear  

me?  

ADV FREUND SC:    Loud and c lear  Judge.  

CHAIRPERSON:    Yes,  okay a l r igh t ,  le t  us  proceed.  

ADV FREUND SC:    Thank you  Cha i r.   Cha i r  when we 

broke you ind ica ted  to  me tha t  you be l ieved,  I  am sure  

cor rec t l y,  tha t  I  had asked some quest ions o f  Mr  Johnston  

tha t  may not  have been t ransmi t ted .   Can I  enqu i re  f rom 10 

you Cha i r  whether  you heard  me re fer  the  w i tness to  the 

document  in  the  bund le  tha t  s ta r t s  a t  Bund le  1 ,  page 376,  

the  m inutes  o f  the  Dene l  As ia  mee t ing  w i th  the  PCPE? 

CHAIRPERSON:    Yes,  I  d id  hear,  tha t  i s  where  I  am.  

ADV FREUND SC:    Al r igh t ,  then I  w i l l  p ick  i t  up  f rom tha t  

po in t  i f  I  may.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV FREUND SC:    Thank you.    Mr  Johnston the  

document  tha t  s ta r ts  a t  page 376 is  the  PMG minute  o f  the  

presenta t ion  on  the  Dene l  As ia  i ssue,  wh ich  was in tended  20 

to  be  a t tended  by  the  Dene l  Board  by  the  Nat iona l  

Treasury  and the  Depar tment  o f  Pub l ic  Enterpr i ses .   I s  tha t  

cor rec t?   

MR JOHNSTON:    Yes.   

ADV FREUND SC:    And th is  meet ing  o f  the  7 t h  o f  
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September  2016  had two Cha i rs ,  Ms Letsa ts i -Dube,  who 

was the  Cha i r  o f  the  Por t fo l io  Commi t tee  on  Pub l ic  

en terpr i ses ,  and  a lso  Ms E  Pr ince  who cha i red  the  

Cor respond ing  Se lec t  Commi t tee  o f  the  NCOP.   I s  tha t  

cor rec t?   

MR JOHNSTON:    Yes.   

ADV FREUND SC:    And I  th ink  tha t  be fore  the  in te r rup t ion ,  

you had conf i rmed tha t  essent ia l l y  what  happened was tha t  

cer ta in  expected ro le  p layers  were  no t  there ,  tha t  th is  led  

u l t imate ly  to  a  wa lkout  by  the  oppos i t ion  members ,  and 10 

tha t  the  ANC members  s tayed on  in  the  meet ing  and tha t  

there  was then a  presenta t ion  by  the  representa t i ves  o f  

Dene l ,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .  

ADV FREUND SC:    I  th ink  we were  rea l l y  a t  tha t  po in t ,  

when communica t ion  l ines  were  apparent ly  d ropped.   I  

wou ld  l i ke  to  take  you to  the  end o f  tha t  document ,  to  page  

381.   And I  jus t  want  to  read in to  t he  record  and inv i te  your  

comment .  The record  says:  

“Ms Pr ince ,  the  Co-cha i r  o f  the  meet ing ,  sa id  i t  was  20 

qu i te  c lear  tha t  there  was noth ing  c lose  to  a  

scanda l  in  the  Dene l  As ia  dea l . ”  

I s  tha t  the  bas i s  on  wh ich  the  mee t ing  conc luded?  

MR JOHNSTON:    Yes,  i t  i s  and I  wou ld  jus t  l i ke  to  

comment  a  l i t t le  b i t  fu r ther  on  tha t .   The pe rsons who 
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rep resented Dene l  were  Mr  R ichard  Se leke and Mr  Dan ie l  

Mantsha.   Now we have la id  c r im ina l  charges aga ins t  Mr  

Se leke as  we l l  and I  wou ld  j us t  l i ke  to  ex t rac t  the  core  

nar ra t i ve  o f  tha t  meet ing ,  and tha t  was one where  th is  dea l  

be tween the  Dene l  and VR Laser  As ia  was be ing  pushed  

very  s t rong ly  by  Mr  Se leke in  pa r t i cu la r.  

And he went  so  fa r  as  to  acknow ledge we l l ,  f i rs t l y  

we negated comments  or  a l legat ions tha t  the  Gup ta  fami ly  

were  major  sha reho lders  in  tha t  As ian  company.   But  he  d id  

no t  deny tha t  Mr  Sa l im Essa was  the  major i t y  sha reho lde r  10 

o f  tha t  company,  Mr  Sa l im Essa we have a lso  la id  c r im ina l  

charges aga ins t  and he is  a  ve ry  c lose  assoc ia te  o f  the  

Gupta  fami ly.   

And c lea r ly  in  my  v iew,  Ms Pr ince  in  par t i cu la r  was  

on Mr  Se leke ’s  s ide  and ve ry  much agreed w i th  h is  

sent iment ,  desp i te  the  fac t  tha t  i t  was on record  there  tha t  

the  Nat iona l  Treasury  d id  no t  approve o f  th is  dea l  and they  

sa id  tha t  i t  was in  t ransgress ion  or  no t  in  a l ignment  w i th  

the  Pub l ic  F inance Management  Ac t .  

ADV FREUND SC:    In  fac t ,  i t  went  fu r the r,  d id  i t  no t .   I t  20 

was acknowledged a t  tha t  meet ing  on  beha l f  o f  Dene l  tha t  

by  s ta tu tory  law,  i t  was impera t ive  i f  tha t  was to  p roceed  

fo r  the  approva l  to  be  ob ta ined o f  the  Nat iona l  Treasury  

and i t  was acknowledged tha t  i t  had not  been tha t  tha t  

approva l  had not  been rece ived,  am I  cor rec t?  
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MR JOHNSTON:    Yes,  tha t  i s  cor rec t  and fu r ther  Mr  

Se leke bemoaned the  fac t  tha t  they are  a l ready opera t ing  

in  a  very  res t r i c t i ve  leg i s la t i ve  env i ronment .   And what  he  

is  say ing  in  essence is  tha t  he  is  i r r i ta ted  by  the  ru le  o f  

law,  and tha t  he  wou ld  pre fer  tha t  these res t r i c t ions  wou ld  

no t  be  there  and  c lear ly  he  had a  very  s t rong in ten t ion  to  

have th i s  par tne rsh ip  happen,  desp i te  the  fac t  tha t  i t  was  

in  cont ravent ion  o f  the  laws tha t  rea l l y  govern  how pub l ic  

o f f i c ia ls  spend taxpayer ’s  money.  

ADV FREUND SC:    And a l l  o f  th is  was apparent  needs the  10 

t ranscr ip t ,  the  PMG t ranscr ip t ,  and i t  p recedes the  

conc lus ion  by  the  Co-cha i r  Ms Pr ince ,  tha t  i t  was qu i te  

c lea r  tha t  the re  was noth ing  c lose  to  the  scanda l  in  the  

Dene l  As ia  dea l .   I s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  and I  th ink  i t  makes i t  qu i te  c lear  

tha t  there  was a  preconce ived or  p remedi ta ted  conc lus ion  

to  th is  meet ing ,  and whether  o r  no t  the  oppos i t ion  members  

were  there  and whether  o r  no t  they ob jec ted ,  and whethe r  

o r  no t  they dec ided to  leave,  tha t  wou ld  have been the  

conc lus ion .   20 

And th is  i s  one o f  the  prob lems tha t  I  have 

observed in  Par l iament  very  f requent ly,  i s  tha t  ac tua l  

dec is ions are  no t  taken on the  record  when  these 

de l ibe ra t ions are  happen ing ,  these dec is ions are  taken  

beforehand,  and then they w i l l  ac t  i t  ou t  when the  meet ing  
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ac tua l l y  occurs .  

ADV FREUND SC:    Thank you,  I  want  to  move  on to  a  

d i f fe ren t  i ssue,  i f  you  wou ld  tu rn  p lease to  page 259 .  

MR JOHNSTON:    I  am there .  

ADV FREUND SC:    I  mean you w i l l  see  in  pa rag raph 

5 .7 .20  and fo l low ing tha t  you s ta r t  to  dea l  there  w i th  what  I  

w i l l  re fe r  to  as  the  Fro l i ck  le t te rs ,  a  se t  o f  le t te rs  f rom Mr 

Cedr ic  Fro l i ck  who then the  House Cha i rperson o f  

commi t tees,  to  the  Cha i rs  o f  var ious Por t fo l io  Commi t tees,  

request ing  tha t…[ in tervene]  10 

CHAIRPERSON:    Sor ry  Mr  Freund,  I  thought  you sa id  -  

what  d id  you say 259?  

ADV FREUND SC:    Page 259 in  Bund le  1 .  

CHAIRPERSON:    Okay,  no ,  I  d id  hear  you co r rec t l y,  bu t  I  

went  to  359 ins tead o f  259.   That  was not  your  fau l t .   Okay,  

what  paragraph d id  you say,  d id  you re fer  us  to?  

ADV FREUND SC:    F ive ,  so r ry  5 .7 .20 .  

CHAIRPERSON:    Okay,  thank you  I  have got  i t .  

ADV FREUND SC:    And in  tha t  parag raph,  Mr  Johnston,  

you dea l  w i th  a  top ic  tha t  has a l ready been canvassed w i th  20 

cer ta in  ear l ie r  w i tnesses,  wh ich  is  to  say a  se t  o f  le t te rs  

i ssued in  m id-June or  thereabouts  to  the  Cha i rpersons o f  

the  Por t fo l io  Commi t tees in  wh ich  they were  requested in  

the i r  commi t tees to  invest iga te  what  we can broad ly  re fe r  

to  as  a l legat ions o f  S ta te  Capture  or  the  l i ke ,  inso far  as  i t  
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re la ted  to  the  areas o f  ju r i sd i c t ion  o f  those four  

commi t tees.  I s  tha t  cor rec t?   

MR JOHNSTON:    Yes.   

ADV FREUND SC:    Now,  you do  annex those le t te rs  I  am 

not  go ing  to  necessar i l y  need to  take  you to  tha t .   But  what  

I  wou ld  l i ke  to  take  you to  i s  to  paragraph 5 .7 .23  because 

th is  pa r t i cu la r  p iece  o f  in fo rmat ion  is  no t  canvassed in  the  

ev idence o f  any o f  the  o ther  w i tnesses,  and th is  re la tes  to  

a  press  s ta tement  wh ich  you ac tua l l y  annexed to  your  

a f f idav i t .  10 

You annexed i t  as  Annexure  4 .2A,  I  am not  go ing  to  

take  you there  because you quote ,  the  re levant  par t  in  your  

a f f idav i t .   And what  th is  says and perhaps I  shou ld  read i t  

in to  the  record :  

“ In  the  l igh t  o f  the  recent  accusat ions o f  S ta te  

Capture  l inked  to  a l leged emai ls ,  invo l v ing  a 

number  o f  Min is te rs ,  Par l iamen tary  Commi t tees  

have been d i rec ted  to  u rgent ly  p robe the  a l legat ions  

and repor t  back to  the  Nat iona l  Assembly. ”  

And i t  then goes  on to  exp la in  how th i s  i s  in  accordance  20 

w i th  the  ru les  and i t  says  in  the  penu l t imate  paragraph:  

“Whi le  no  spec i f i c  dead l ine  has been se t  fo r  the  

submiss ion  o f  the  ou tcome o f  these invest iga t ions ,  

the  commi t tees have been urged to  beg in  w i th  the  

work  and repor t  the  recommendat ions to  the  House  
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u rgent ly. ”  

And then i t  cont inues:  

“Par l iament  as  a  rep resenta t i ve  body o f  the  peop le  

o f  South  A f r i ca  shou lders ,  the  const i tu t iona l  

respons ib i l i t y  o f  ensur ing  tha t  mat te rs  o f  pub l i c  

in te res t  a re  dea l t  w i th  as  expected  by  the  peop le . ”  

So you can conf i rm can you not  tha t  tha t  i s  the  med ia  

s ta tement  tha t  was issued in  wh ich  is  annexed to  your  

a f f idav i t?  

MR JOHNSTON:    Yes,  I  can conf i rm.  10 

ADV FREUND SC:    Now,  a  great  dea l  o f  your  a f f idav i t  

f rom tha t  po in t  onwards,  cons is ts  o f  mon i to r ing  the  

progress in  those four  commi t tees and cer ta in  o ther  

Por t fo l io  Commi t tees.   Am I  cor rec t?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    I ,  fo r  reasons o f  t ime I  am not  go ing  to  

take  you th rough  a l l  o f  tha t ,  I  am go ing  to  be  se lec t i ve .   

But  I  do  w ish  to  re fer  you to  your  re fe rence to  the  secre t  

ba l lo t  judgments  wh ich  we see in  parag raph 5 .8 .  4  o f  your  

a f f idav i t  tha t  i s  a t  page 263.   And you quote ,  a  l i t t le  more  20 

ex tens i ve l y  than  a  prev ious w i tness a  per t inent  ex t rac t  

f rom the  Const i tu t iona l  Cour t ' s  judgment .    

And you then go on the reaf te r  to  make a  j udgment .   

Th is  i s  in  paragraph 5 .8 .5 ,  perhaps  you might  read in to  the  

record  the  f i rs t  two or  th ree  sentences o f  tha t  parag raph  
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and then speak to  tha t  po in t .  

MR JOHNSTON:    So  I  se t  ou t  to  contend:  

“That  th is  conf l i c t  be tween upho ld ing  const i tu t iona l  

va lues and par ty  loya l ty  occurs  in  Par l iamentary  

Commi t tees da i l y.   We argue tha t  th is  impera t ive  

tha t  says par t y  po l i t i ca l  representa t i ves  must  as  

the i r  abso lu te  and unfa l te r i ng  pr io r i t y,  enab le  the  

peop le  togethe r  th rough them is  no t  be ing  rea l i sed. ”  

Would  you l i ke  me to  go  fu r ther?  

ADV FREUND SC:    Yes,  p lease.  10 

MR JOHNSTON:    “How members  o f  the  par l iamenta ry  

o f f i ce   

have w i tnessed  count less  ins tances o f  par ty  

po l i t i ca l  dec is ion  mak ing ,  bo th  w i th in  and outs ide  o f  

fo rmal  par l iamentary  fo ra  tha t  a re  in  no  shape,  o r  

fo rm,  tak ing  the  pub l i c  in te res t  in to  account .  On the  

cont rary,  we have w i tnessed dec is ion  mak ing  tha t  

knowing ly  cont rad ic ts  the  exp l i c i t  bes t  in te res ts  o f  

the  pub l i c  a t  la rge ,  bu t  serves par t y  po l i t i ca l  

purposes over  the  shor t ,  med ium and  espec ia l l y  the  20 

long te rm. ”  

ADV FREUND SC:    In  fac t  you can a lso  dea l  w i th  the  next  

sentence.  

MR JOHNSTON:     

“Th is  cannot  be  cons ide red separa te l y  f rom the  
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Qaeda dep loyment  and e lec tora l  sys tem a t  p lay. ”  

And then I  re fe r red  to  the  recent  case o f  independent  

cand ida tes  hav ing  to  be  a l lowed  to  be  e lec ted  to  the  

Nat iona l  Assembly.   Would  you l i ke  me to…[ in tervene]  

ADV FREUND SC:    No,  tha t  wou ld  be  f ine .   Now,  when you 

met  w i th  tha t ,  w i th  respect  damning cr i t i c i sm,  do  you fee l  i t  

i s  a  fa i r  c r i t i c i sm and do you fee l  tha t  you can subs tant ia te  

tha t  f rom your  persona l  exper ience and the  observa t ions  

made by  your  o rgan isa t ion  no t  on ly  re l y ing  on  what  you  

have seen wr i t ten  in  PMG repor ts ,  bu t  in  sess ions tha t  you  10 

have persona l ly  a t tended?  

MR JOHNSTON:    Yes,  I  can I  mean I  can g ive  a  very  

concre te  and immedia te  example  o f  tha t  and tha t  i s  no t  

covered in  much  depth  in  th is  a f f idav i t .   But  I  th ink  I  do  

cover  i t  somewhere ,  and fo r  ins tance the re  was a  p lanned  

inqu i ry  in to  the  Depar tment  o f  Water  and San i ta t ion ,  the  

fo rmer  depar tmen t ,  th is  was someth ing…[ in tervene]  

ADV FREUND SC:    Le t  me jus t  s top  you there .   I  w i l l  re fe r  

you to  paragraph  5 .9 .4  o f  your  a f f idav i t .   And rea l l y,  f rom 

5 .9 .4  a l l  the  way th rough to  5 .9 .  13  I  th ink  th is  i s  the 20 

por t ion  o f  the  a f f idav i t  in  wh ich  you address th is  i ssue.   So  

le t  us  dea l  w i th  th is  i ssue now.  

MR JOHNSTON:    Okay.   I  can  summar i se  i t .   There  was a  

very  exp l i c i t  in ten t ion  to  ho ld  th is  inqu i ry  and we were  very  

we lcoming o f  i t ,  as  we l l  were  o ther  s takeho lders  and there  
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was an ent i re  p rocedure .   There  were  severa l  meet ings  

tha t  I  persona l ly  a t tended in  p lann ing  th is  inqu i ry.  

What  was the  in tended scope o f  inqu i ry?  

MR JOHNSTON:   I t  was the  f inanc ia l  governance o f  the  

Depar tment  o f  Water  and San i ta t ion ,  I  th ink ,  par t i cu la r ly  

under  the  custod iansh ip  o f  the  fo rmer  Min is te r  Mokonyane  

and th is  was someth ing  tha t  was go ing  to  be  conducted by  

bo th  SCOPA and the  then Por t fo l io  Commi t tee  on  water  and 

san i ta t ion ,  tha t  was Mr  Themba God i  and Mr  Lu lu  Johnson.    

Now,  Mr  Lu lu  Johnson was the  main  man i f  I  can  put  10 

i t  tha t  way i n  th is  in  th is  p lann ing  process and Mr  God i  and  

h is  commi t tee  SCOPA wou ld  be  suppor t i ve .   And  we in  

p repara t ion  fo r  th is  compi led  very  substant ia l  submiss ions 

fo r  these commi t tees to  cons ide r  and there  was a  dra f t  

schedu le ,  and every th ing  was rea l l y  in  p lace .  And I  th ink  

there  was some representa t ions f rom the  S IU as  we l l ,  tha t  

was in  camera .   So I  am not  sure  what  t ransp i red  there .   

But  tha t  happened and u l t imate l y  i t  was cance l led  and  

there  was no not i f i ca t ion  as  to  why  th is ,  th is  i s  happen ing .   

So in  the  meet ing  tha t  I  a t tended,  I  u rged a  20 

journa l i s t  s i t t ing  next  to  me to  approach the  Cha i rperson 

and ask h im why th is  i s  no  longer  happen ing .   I  f igured tha t  

he  m ight  no t  want  to  te l l  me,  and he to ld  her  tha t  i t  was  

because the  e lec t ions were  coming up.   I  th ink  th is  was,  

yes  th is  was in  March and I  th ink  the  e lec t ions were  in  



05 FEBRUARY 2021 – DAY 338 
 

Page 62 of 212 
 

May,  i t  was somet ime soon.   And Mr  Johnson 

acknowledged to  her  o f f  the  record  tha t  That  i s  why the  

commi t tee  w i l l  no  longer  p roceed w i th  the i r  invest i ga t ion  o r  

w i th  the  inqu i ry.   And we t r ied  subsequent ly  to  re -es tab l i sh  

th is  and we were  s t i l l  i n  the  process o f  t ry ing  to  rev ive  th i s ,  

bu t  i t  has  no t  ye t  come to  pass.  

ADV FREUND SC:    Now I  want  to  take  you back to  where  

we were  in  your  a f f idav i t  back to  page 264  and in  

parag raph 5 .8 .6  you dea l  w i th  the  quest ion  o f  cur ren t  

e lec to ra l  sys tem and the  impac ts  on  accountab i l i t y  to  10 

Par l iament .   You  may have heard  th is  morn ing  tha t  tha t  

i ssue was debated w i th  a  prev ious  w i tness.   I  do  no t  want  

to  dea l  w i th  tha t  a t  length .  But  i n  c r i sp  summary,  what  i s  

your  s tance on th is  i ssue?  

MR JOHNSTON:    So  I  th ink  I  shou ld  ge t  to  th is  toward  the  

end.   But  in  shor t  fo r  now I  can  say I  do  no t  th ink  tha t  

e lec to ra l  re fo rm,  wh i ls t  I  th ink  i t  is  an  essent ia l  th ing  tha t  

needs to  happen .   I  do  no t  th ink  i t  i s  a  panacea  fo r  th is  

i ssue but  what  I  pu t  here  is  tha t  the  obsess ive  

pr io r i t i sa t ion  o f  equa l i t y  in  po l i t i ca l  vo ice  tha t  has 20 

prec ip i ta ted  in  the  sys tem o f  p ropor t iona l  representa t ion  

th rough po l i t i ca l  par t ies  has nu l l i f ied  any poss ib i l i t y  o f  rea l  

accountab i l i t y  in  Par l iament .   

And tha t  i s  my v iew,  i t  i s  in  a lmost  every  ins tance –  

I  am a lso  go ing  to  re fe r  to  th is  la te r  on .   But  when we come 
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to  the  code o f  conduct  and the  ru les  o f  the  Nat iona l  

Assembly  and the  NCOP,  you can  see qu i te  c lea r ly  tha t  in  

every  process i nc lud ing  d isc ip l ina ry  p rocesses,  there  i s  a  

ru le  o f  ma jor i t y  tha t  can over r ide  any f ind ing .   Th i s  i s  the  

case when i t  comes to  f ind ings o f  the  E th ics  Commi t tee  

and i t  i s  the  case in  v i r tua l l y  eve ry,  eve ry  inqu i ry  tha t  has  

been he ld .   And my v iew is  tha t  because the re  is  a  major i t y  

tha t  cons is t s  o f  a  s ing le  po l i t i ca l  un i t  be ing  the  ru l ing  

par ty,  in  th is  case hav ing  very  la rge  majo r i t y  i t  means tha t  

they have abso lu te  power.   10 

That  means tha t ,  regard less  o f  any in fo rmat ion  pu t  

be fore  them,  any  a l legat ion ,  they can s imp ly  dec ide  no t  to  

do  anyth ing  about  i t  and tha t  i s  what  we have seen in  

p rac t ice  and I  have observed th is  myse l f  persona l ly.   Th is  

i s  no t  based on what  I  have read in  PMG at  a l l ,  I  have seen 

th is ,  there  have been b i l l s  tha t  come to  Par l iament  f rom 

the  va r ious depar tments  and there  is  a  un i la te ra l  dec is ion  

o f  what  tha t  b i l l  is  go ing  to  do ,  where  i t  i s  go ing  to  go .   

And in  many ins tances there  seems to  be  a  

mean ing fu l  debate  on  a  ce r ta in  i ssue,  whether  i t  be  an  20 

issue o f  overs igh t  o r  an  issue o f  po l i cymak ing  and there  

wou ld  be  a  pause when the re  is  some confus ion ,  members  

o f  the  ru l ing  par ty  wou ld  s tep  ou ts ide  and make a  dec i s ion  

amongst  themse lves by  consu l t ing  probab ly  a  po l i t i ca l  

d i rec tors ,  come back in to  the  room and announce a  
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d i f fe ren t  dec i s ion  or  a  par t i cu la r  dec i s ion .   

And tha t  i s  in  my v iew what  rea l l y  l im i ts  

Accountab i l i t y  because in  the  execut ive ,  where  I  say  tha t  

S ta te  Capture  has t ransp i red  when  money rea l l y  f lows,  tha t  

i s  the  same case .   So I  th ink  i t  i s  a  sys tem tha t  i s  be ing  

exp lo i ted ,  where  comrades are  expected to  ho ld  one  

another  accountab le  and tha t  s imp ly  does not  work .  

ADV FREUND SC:    A l r igh t ,  thank you.   I  want  to  move on  

to  paragraph 5 .8 .7  o f  your  a f f idav i t ,  page 265 and you re fer  

there  to  a  175-page repor t  tha t  OUTA pub l ished and 10 

submi t ted  to  the  Speaker  o f  the  Nat iona l  Assembly  on  the 

28 t h  o f  June 2017,  wh ich  was ent i t led  no  room to  h ide  and  

sought  to  substant ia te  a l legat ions  o f  S ta te  Capture .   You 

made such a  submiss ion ,  I  take  i t?   

MR JOHNSTON:    Yes,  we d id .   

ADV FREUND SC:    Now you dea l  then in  paragraph 5 .8 .9  

fo l low ing w i th  a  meet ing  o f  the  Por t fo l io  Commi t tee  on  

Pub l ic  Enterpr i ses .   Th is  o f  course  was fa i r l y  shor t l y  a f te r  

the  da te  on  wh ich  tha t  commi t tee  accord ing  to  the  

ev idence we have heard  o f  Ms Mazzone and o f  Ms Rantho  20 

had dec ided to  s ta r t  a  p rocess o f  inqu i ry  in to  a l lega t ions o f  

S ta te  Capture .   And d id  you a t tend  th is  meet ing  on  the  25 t h  

o f  Ju ly?  

MR JOHNSTON:    Yes,  I  th ink  I  d id .  

ADV FREUND SC:    And you say in  paragraph 5 .8 .10 .   But  
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bo th  o f  them know,  when to  repor t  to  the  commi t tee  

presented a  summary o f  i t s  contents  fo r  cons idera t ion .   

And you then go  on to  exp la in ,  as  i t  were  the  nub o f  the  

var ious a l legat ions in  your  l engthy  repor t .   And tha t  was 

cons idered,  as  I  unders tand i t ,  and taken in to  account  by  

the  Por t fo l io  Commi t tee  on  Pub l ic  Enterpr ises  on  tha t  

occas ion  and p resumably  i t  in fo rmed some o f  the i r  

subsequent  work .  

MR JOHNSTON:    Yes,  I  be l ieve  so .  

ADV FREUND SC:    Now,  le t  us  tu rn  to  the  Por t fo l io  10 

Commi t tee  on  minera l  resources and I  want  to  take  you to  

page 267 and s ta r t ing  a t  paragraph 5 .8 .18  and I  th ink  i t  i s  

necessary  fo r  me to  make c lear  bo th  to  you and to  the  

Cha i r  tha t  on  th is  i ssue i t  i s  no t  cur ren t ly  an t ic ipa ted  tha t  

po l i t i c ians who were  d i rec t l y  invo l ved w i l l  be  ca l led  to  

tes t i f y  about  the  events  o f  th is  par t i cu la r  commi t tee .   

And so  fo r  p resent  purposes,  we re ly  qu i te  heav i l y  

in  re la t ion  to  th is  commi t tee  on  the  content  o f  you r  a f f idav i t  

and tha t  i s  why I  am go ing  to  focus on  tha t  in  some deta i l  

in  your  ev idence tha t  now fo l lows.   Now,  i f  we can look a t  20 

parag raph 5 .8 .18 ,  you re fe r  in  the  four th  l ine  to  Annexure  

4 .7A and tha t  i s  the  le t te r  f rom Mr  Fro l i ck  I  th ink  we w i l l  

f ind  tha t  a t  page 531,  le t  me jus t  check tha t  p lease.  

CHAIRPERSON:    And tha t  i s  500 and?  

ADV FREUND SC:    531 but  perhaps I  shou ld  take  you to  
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530 jus t  to  se t  the  contex t .   Now,  th is  i s  the  PMG minute  o r  

summary o f  the  meet ing  o f  the  Por t fo l io  Commi t tee  on  

minera l  resources and energy on  the  16 t h  o f  August  2017 

Cha i red  by  Mr  S  Nos ipho,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    I f  you  then go  to  page 531 th rough to  

532.   We f ind  tha t  there  was some d iscuss ion  on  tha t  

occas ion  about  a  le t te r.   I f  you  go to  the  m idd le  o f  page  

531,  under  the  head ing  le t te r  f rom House Cha i rperson,  

S ta te  Captu re  a l l egat ions.   Do you  see tha t?   10 

MR JOHNSTON:    Yes,  I  do .   

ADV FREUND SC:    And i t  says  the  fo l low ing:  

“The Cha i rpe rson read a  le t te r  f rom Mr  Cedr i c  

Fro l i ck  the  House  Cha i rperson,  wh ich  had been sent  

to  the  commi t tee  on  20 June 2017.  The le t te r  was  

not  c i r cu la ted  to  the  genera l  pub l i c  a t tend ing  the  

meet ing .   In  essence,  the  le t te r  was a  request  fo r  

the  commi t tee  to  invest iga te  the  var ious a l legat ions 

in  the  med ia  on  the  S ta te  Capture  o f  o rgans o f  the  

S ta te ,  some imp l ica t ing  the  Min is te r  o f  Minera l  20 

Resources.   He wanted the  commi t tee  to  repor t  

back to  the  Na t iona l  Assembly  a t  the  soones t  

oppor tun i ty  once the  invest iga t ion  was done. ”  

Now le t  me jus t  pause there  and say th is ,  there  does not  

seem to  be  any cont rove rsy  f rom anybody tha t  such a  le t te r  
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was sent  to  the  Cha i r  o f  th is  par t i cu la r  commi t tee ,  as  we 

see re f lec ted  he re .   But  fo r  reasons unc lear  to  me,  we  

have been unab le  to  come up w i th  the  copy o f  tha t  very  

le t te r  bu t  i t  seems c lear,  does i t  no t  tha t  the  le t te r  was 

sent  and drawn to  the  a t ten t ion  o f  th is  par t i cu la r  Por t fo l io  

Commi t tee?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    And what  do  you then dea l  w i th  in  your  

a f f idav i t  f rom paragraph 5 .8 .19  is  tha t  Mr  Nos ipho repor ts  

to  the  commi t tee  and you are  rea l l y  here  summar i s ing  what  10 

we f ind  in  more  de ta i l  in  the  PMG repor t .   Mr  Nos ipho  

repor ted  tha t  he  had responded to  the  House Cha i rperson  

by  ask ing  fo r  te rms o f  re fe rence to  gu ide  the  commi t tee  in  

i t s  invest iga t ions  and tha t  i s  what  you d isce rn  f rom the  

PMG repor t s .   I s  tha t  cor rec t?   

MR JOHNSTON:    Yes.   

ADV FREUND SC:    Now I  take  i t  Mr  Johnston,  tha t  

a l though you a t tended many meet ings,  you are  no t  cer ta in  

tha t  you a t tended  th is  meet ing .  

MR JOHNSTON:    I  am not  qu i te  sure  because I  was t ry ing  20 

to  spread myse l f  be tween a l l  these  inqu i ry  meet ings .  

ADV FREUND SC:    So  you were  ab le  to  res t  here  la rge ly  

on  the  PMG repor t?  

MR JOHNSTON:    Yes,  I  wou ld  say so .  

ADV FREUND SC:    And then you say i n  paragraph 5 .8 .20  
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shows tha t  severa l  ANC MP’s  present  advanced a rguments  

aga ins t  conduct ing  the  requested  invest iga t ion .   You say  

Mr.  Mande la ,  a  member  o f  tha t  commi t tee  sa id  t ha t  the 

commi t tee  shou ld  wa i t  un t i l  more  te rms o f  re fe rence were  

in  p lace  and a lso  sa id  tha t  he  was not  sure  what  emai ls  

were  be ing  re fe r red  to  and what  med ia  was be ing  re fer red  

to  and one sees i f  one,  i f  one goes to  page  

531…[ in tervene]  

CHAIRPERSON:    Sor ry  Mr  Freund ,  Mr  Freund.  

ADV FREUND SC:    Yes,  Cha i r.  10 

CHAIRPERSON:    I  th ink  when you were  read ing ,  I  do  no t  

know whether  i t  was de l ibe ra te  bu t  i t  does not  seem to  be  

very  c lear  you sk ipped a  l ine  where  you sa id ,  he  was not  

qu i te  su re  what  I  th ink  the  next  l ine  i s  what  the  House  

Cha i rperson wanted the  commi t tee  to  do .   You went  to  the 

next  l ine ,  what  med ia  was be ing  re fer red  to ,  I  go t .  

ADV FREUND SC:    Yes,  yes  I  s topped…[ in tervene]  

CHAIRPERSON:    Was i t  de l ibe ra te?  

ADV FREUND SC:    …at  a  pa r t i cu la r,  bu t  you a re  cor rec t  i t  

does cont inue and i t…[ in te rvene]  20 

CHAIRPERSON:    I  thought  i t  was  not  de l ibera te ,  i f  i t  was  

de l ibe ra te ,  tha t  i s  f ine .  

ADV FREUND SC:    No,  i t  was de l ibera te  because a t  tha t  

po in t  Cha i r  I  wanted to  take  you  to  the  source  document  

fo r  tha t  par t i cu la r  po in t .   
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CHAIRPERSON:    Oh,  okay.   

ADV FREUND SC:    Th is  document  page 531.  

CHAIRPERSON:    F ive  fou r  one?  

ADV FREUND SC:    F ive  th ree  one,  531 in  Bund le  

. . . [ in te rvenes]   

CHAIRPERSON:    Oh that  is where I  am.  

ADV FREUND SC:   And in the four th last  paragraph on that  

page you wi l l  see that  that  is the source of  what Mr Johnston 

is set t ing out  in h is aff idavi t  and that  Mr Mandela says that  

he referred to the rural  v i l lage Nveso in his const i tuency 10 

where newspapers and other forms of  media were not  readi ly 

avai lab le.  He was adamant that  the commit tee should not  be 

seen to be chasing rumours and had to re ly on facts which 

as I  understand i t  was put  up as a reason not  to exceed to 

Mr Frol ick’s request  that  th is commit tee at  th is t ime should 

pursue this inqui ry.   Is that  how you understand i t  Mr 

Johnston? 

MR JOHNSTON:   Yes i t  is and I  th ink – I  wi l l  get  into more 

detai l  but  th is is  the beginning of  an extremely extensive 

ser ies of  excuses that  were put  forward not  to hold an 20 

inquiry or not  to do – not  to implement substant ive overs ight  

but  what one could interpret  f rom what Mr Mandela is  saying 

here i f  he does not  know what i t  means to carry out  overs ight  

of  th is issue and I  wi l l  get  to that  point  later on but  perhaps 

that  is a val id point .  
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ADV FREUND SC:   A l r ight  let  us – let  us lay a foundat ion for 

that .   Let  us go to the next  paragraph in your aff idavi t  at  

page 268 and that  is the paragraph 5.8.21.    

MR JOHNSTON:   I  am there.  

ADV FREUND SC:   And there you refer to the fact  th is PMG 

report  that  we have shows that  Mr Lor imer of  the DA then 

handed out  sealed envelopes marked Gupta emai ls to  

commit tee members and that  th is provoked an angry react ion 

f rom amongst  others the Chai rperson of  the Commit tee and 

Mr Mandela as being so they said in breach of  Parl iamentary 10 

and Commit tee protocols.   Is that  correct? 

MR JOHNSTON:   Yes that  is the argument that  was put  

forward.  

ADV FREUND SC:   And then the Chai rperson says 

something interest ing that  you deal  wi th in  paragraph 5.8.22 

because he is quoted in th is report  as saying:  

“That  asking for  Terms of  Reference and 

further clar i ty  should not  be seen as stal l ing 

or evasive.”  

And he said that  and I  quote f rom the minutes:  20 

“There was already broad agreement wi thin  

the government that  there had to be an 

invest igat ion.   Al l  that  was needed f rom the 

Commit tee’s perspect ive would be how to go 

about invest igat ing the issue and he closed 
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the discussion by proposing that  a  let ter be 

draf ted to the House Chai rperson for 

guidance. ”  

In other words the Chai rperson was not  disput ing in fact  was 

proclaiming that  what he cal led the government was in broad 

agreement that  there had to be an invest igat ion.   You agree? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   Now in paragraph 5.8.23 you refer to a 

subsequent let ter  f rom Mr Frol ick to Mr Liz ipo [?]  dated the 

23r d August  2017.   You refer to that  as Annexure 4.7B and 10 

could I  refer you to page 535 please in the Bundle?  I  am  

going to read this let ter into the record.  

“Dear Honorary Chairperson.   Your let ter 

dated 18 August  2017 as at  hand and refers.   

I  conf i rm that  we have met and discussed the 

contents thereof  in a meet ing ear l ier th is  

af ternoon.  We also agreed to an approach in  

deal ing wi th the matter at  hand.   Over the 

last  two months ser ious al legat ions has been 

made in the publ ic domain about state 20 

capture and the al leged role of  certa in  

members of  the Execut ive.   The sources of  

author i ty of  the Nat ional  Assembly is  

contained in Rule 2 and is pr imari ly der ived 

f rom the Const i tut ion of  the Republ ic.   



05 FEBRUARY 2021 – DAY 338 
 

Page 72 of 212 
 

Par l iament is amongst  other legal ly bound 

and empowered to exercise oversight  over  

the Execut ive and to keep i t  accountable for  

execut ive act ion.   Al legat ions against  any 

member of  the Execut ive warrants the 

at tent ion of  the relevant  commit tee to clar i fy  

issues under contestat ion.   A relevant  

member of  the Execut ive must  be to provide 

wi th – must  be provided  -  my mistake – must  

be provided wi th a fai r  opportuni ty and 10 

plat form to respond and where possible  

clar i fy al legat ions in the publ ic domain.   This 

should be the point  of  departure before the 

commit tee determines i ts next  course of  

act ion.   Furthermore the commit tee must  

perform i ts funct ions in terms of  Rule 167 the 

Rules of  the Nat ional  Assembly.   F inal ly  the 

commit tee must  determine the resources 

requi red and communicate the needs to my 

off ice.”  20 

Now the existence of  that  let ter and what was conveyed in 

that  let ter was then drawn to the at tent ion of  the commit tee 

i tsel f  as you deal  wi th – wi th th is way – there does not  seem 

to be any cont roversy that  that  let ter was drawn to the 

at tent ion of  the commit tee in due course.     Now what I  want  
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to know i f  you want to is the next  meet ing which you deal  

wi th at  page 269 paragraph 5.8.24 and fol lowing and there 

we see that  that  let ter that  you have just  been referred to  

was d iscussed and that  i t  was clear on the need that  the 

let ter,  Mr Frol ick ’s second let ter was c lear on the need to 

f i rst  cal l  the Min ister to account and that  the commit tee 

should then seek legal  advice on the way forward.   There is 

then some discussion and you indicate towards the foot  of  

the page that  the rul ing party major i ty voted to al low the 

Minister to come to the meet ing and account.   And what they 10 

real ly wanted was the Minister which is Minister Zwane to 

come there and then to that  very meet ing and be cal led to  

that  meet ing.   Is that  correct? 

MR JOHNSTON:   Yes I  can comment further i f  you would 

l ike? 

ADV FREUND SC:   Yes I  – that  is exact ly what I  would l ike 

you to do please.  

MR JOHNSTON:   Okay.   So my v iew is that  there had been a 

st rategic decision to get  the Minis ter to come as soon as 

possible and this was obviously was not  standard procedure.   20 

As you can see vi r tual ly every other commit tee that  ei ther 

intended to or  actual ly held an inquiry there would f i rst  be a 

plan of  how the inquiry would go and what exact ly they would 

talk about  and what they intended outcomes would be 

obviously.    
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 In th is instance f rom this moment on onward and this  

is very ear ly in the process there was a decision taken that  

the Minister must  come immediately  or as soon as possible.  

 Now my view as to why they did that  and why i t  work 

in the favour of  the Minister and organisat ion he represents 

is Sect ion 58(1)  of  the Const i tu t ion which real ly  makes 

members of  Parl iament and Cabinet  members immune to any 

civ i l  or cr iminal  proceedings resul t ing f rom anything they say 

in Parl iament.    

 So when we get  there I  wi l l  refer to th is again but  10 

some of  the ut terances made by the Minister when he 

ul t imately came – he came one t ime and he … 

ADV FREUND SC:   P lease let  us wai t  unt i l  we get  there.   Let  

us just  deal  wi th where we are for  the moment.   I f  I  can take 

you back to paragraph 5.8.25 you say we see this f rom the 

fourth l ine of  that  paragraph that  Mr J Lor imer and Advocate 

H Smit  of  the opposi t ion argued that  the Minister should not  

be summoned unt i l  the proper processes had been put  in  

place and the commit tee had received advice f rom the 

Parl iamentary legal  advisor.   20 

 So there was some debate and argument about  

whether i t  is appropriate just  to cal l  the Minister immediately  

or  that  there should be certain  processes put  in place but  the 

decision by the major i ty  is we cal l  the Minister immediate ly  

to th is meet ing now.  
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 Is that  correct? 

MR JOHNSTON:   Yes.    

ADV FREUND SC:   As i t  happens the Min ister was unable to  

come immediately  to that  meet ing and so he did not  come to 

that  meet ing as the major i ty had been 00:09:22 is that  

correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   Now you resume deal ing wi th th is issue 

at  page 271 of  your  – of  the Bundle paragraph 5.8.33 where 

you deal  wi th the meet ing of  the Port fo l io Commit tee on 10 

Mineral  Resources on the 18t h October 2017.  

 And you refer to the annexure – Chair  just  for your  

convenience i f  i t  is al ready in  your papers the Annexure 5.1 

is in Bundle – in th is bundle at  page 545.   I  am not  going to 

go there at  the moment.  

 But  what is ref lected in that  minute and recorded by 

you is that  at  the outset  of  th is  meet ing – I  am reading f rom 

the fourth l ine of  th is paragraph.  

“At  the outset  of  th is meet ing the Commit tee 

Chairperson stated that  there had been a 20 

command – that  is what he says f rom the 

House Chai rperson to have a meet ing wi th  

the Minister convened and for h im to respond 

to the al legat ions of  state capture.   And in  

the l ight  of  th is di rect ive says the 
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Chairperson the pr imary task was to ask 

quest ions related to accountabi l i ty of  the 

Execut ive.”  

That  is a fa i r  summary I  g ive is i t?  

MR JOHNSTON:   Yes.  

ADV FREUND SC:   And what then happens is that  the 

Minister does present  himsel f  and is quest ioned on a 

diversi ty of  issues where there were al legat ions in the publ ic  

domain that  had some bear ing on his Port fo l io  or h is 

personal  experience.   And you deal  wi th that  at  qui te some 10 

length in th is aff idavi t .   Is that  correct? 

MR JOHNSTON:   Yes I  do.  

ADV FREUND SC:   Now one of  the points that  the Minister  

made and you deal  wi th th is in paragraph 5.8.36 and when I  

refer to the Minister here we are referr ing to Minister Zwane.  

The Min ister made was that  he asked whether he was being 

put  on t r ia l  publ ic ly wi thout  al lowing the legi t imate structures 

l ike the courts to do thei r  work.    

 And he – on that  occasion and other simi lar  

comments were made he was real ly  suggest ing as I  read the 20 

report  that  whi lst  he was not  disput ing that  th is commit tee 

could cal l  h im and ask him quest ions he was real ly assert ing 

that  i t  was not  their  proper ro le.   That  the proper – the 

proper st ructures to deal  wi th these issues were the courts,  

the Hawks and other ent i t ies rather than the Port fo l io  
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Commit tee.   Is that  a fa i r  summary? 

MR JOHNSTON:   Absolutely and simi lar  to  what  was said in  

2013 by Minister Jeff  Radebe.  He also gave the impression 

that  th is is not  an issue that  is relevant  and that  th is  is not 

something that  real ly affects South Afr icans and therefore 

Parl iamentar ians need not  concern ing themselves wi th th is 

issue.  

ADV FREUND SC:   I  need to jump forward through to 

paragraph 5.8.41.   The Minister had been asked a number of  

quest ions which you deal  wi th  in your aff idavi t  and he 10 

responded so you say that  he had answered these quest ions 

more than ten t imes on di fferent  plat forms and he said he 

wished members would take notes so they do not  br ing them 

up again.   And he then went on to deal  wi th those quest ions 

that  have been put  to him and one of  those quest ions re lated 

to the Glencore Tegeta Transact ion,  am I  r ight? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   And in the middle of  page 275 his  

assert ion was that  the owners of  the company had been 

Glencore that  he Mr Zwane was looking for an interested 20 

buyer and he was told that  only one company cal led Tegeta 

showed interest  so he took i t  upon himsel f  to br ing the two 

companies together to t ry to resolve the matter and this is  

when the t r ip to Switzer land occurred because he was told  

that  the owners of  Oakbay resided there.   Correct? 
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MR JOHNSTON:   Yes he said so.  

ADV FREUND SC:   And then he was asked about the Vrede 

Dai ry issue and he – he was asked we see in paragraph 5.80 

– 5.8.44 which is on page 277 he was asked about  the 

Waterkloof  Ai rbase issue.   We see in paragraph 5.8.45 that  

he real ly thought  that  th is was not  an issue that  should be 

canvassed with h im on this occasion.   And I  – I  want  to take 

you now to paragraph 5.8.46.   Because there has been as 

the minute shows and as your aff idavi t  ref lects there has 

been an extensive per iod of  quest ioning of  Minister Zwane at  10 

this meet ing.    

 But  in  paragraph 5.8.46 towards the middle of  the 

paragraph the commit tee has now beginning to ref lect  on 

wel l  where do we stand and where wi l l  we go.   And you say 

that  the Chai rperson rei terated quest ions that  the Minister 

did not  answer.   He noted that  af ter the process had been 

completed the Commit tee wi l l  have to assess the answers 

provided by the Minister and then in the beginning of  

paragraph 5.8.47 you report  that  members of  the opposi t ion 

part ies were dissat isf ied by the Minister ’s answers in 20 

part icular about  the role he and or his advisors played to 

assist  the Gupta fami ly in the acquisi t ion of  Opt imum Coal 

Holdings and the faci l i tat ion of  the pre-payment f rom Eskom 

for coal  supply f rom OCH.  So that  is what the minute show 

was then discussed once the quest ioning of  the Minister was 
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completed.   Is that  correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   And i f  we move on to paragraph 5.8.49 i t  

seems that  that  conversat ion we have just  referred to took 

place whi le the Minister was st i l l  present .   In fact  i f  we go to  

5.8.48 we see as we of ten do the Minister or the person 

concerned invoking the sub jud ice rule is that  correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   Certain  quest ion he did not  want  to have 

to answer because of  the sub judice rule  and then i t  seems 10 

that  what came to the fore what is referred to a certain set  of  

emai ls i t  seems i f  one reads this wi th some other knowledge 

this must  be a reference to what had come to be known as 

the Gupta Leaks that  as for the emai ls that  were referenced 

the Minister said that  he had not  had an opportuni ty to  

respond to them and he quest ioned by whom these emai ls  

were val idated.   Perhaps he added these emai ls  should be 

tested before he can be probed about the content  contained 

in them.  He asked i f  they had been tested suff ic ient ly to 

declare that  they are admissible in court .   And he was 20 

re luctant  to be drawn into an engagement as to what the 

emai ls purported to show.  Is that  correct? 

MR JOHNSTON:   Yes I  would just  l ike to highl ight  that  he 

was dictat ing this  conversat ion and there was no object ion 

that  he should very much be able to  comment on the veraci ty  
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of  those emai ls i f  he were presented wi th any of  those 

contents.   He simply said that  that  is not  something that  he 

is wi l l ing to discuss because there is not  necessar i ly a  

legi t imate sort  of  evidence.  

ADV FREUND SC:   And then i f  I  take you to paragraph 

5.8.51 the person you say said that  the commit tee would 

wri te to the Min is ter off ic ia l ly to engage further but  noted – 

oh wel l  I  w i l l  leave i t  at  that .    

 So there was to be a further communicat ion to the 

Minister.   And I  want now to move onto the events of  the 25t h 10 

October 2017 which you then deal  wi th at  page 280.   And 

what you report  there is that  the Chai rperson of  the 

Commit tee informed the members of  the Commit tee that  a 

further engagement date had been requested wi th Minister  

Zwane to discuss al legat ions of  state capture and the 

Chairperson’s hope was that  th is would be on the 1s t  

November 2017.  Is that  correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   I f  I  can then take you to the next  page 

the meet ing of  the 1s t  November 2017.   And what you then 20 

deal  wi th in some detai ls is that  i t  had been expected that  on 

this occasion Minister Zwane would face further quest ions as 

had been agreed at  a previous meet ing.   But  that  he had 

wri t ten on the previous day the 31s t  October to say he was 

unable to at tend the meet ing ci t ing a Cabinet  meet ing and 
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other business issues and that  ar is ing f rom that  the 

Commit tee agreed that  a new date had to be agreed with the 

Minister urgent ly and an agreement was reached within the 

Commit tee that  i t  f i rst  had to con – i t  had f i rst  to conclude i ts  

quest ions to the Minister before i t  could decide on an 

appropriate course of  act ion based on i ts f indings.   Is that  

correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   And in paragraph 5.8.58 you make the 

point  that  the Chai rperson recorded that  the members had 10 

not  f in ished quest ioning the Minister so this had to cont inue 

to enable the Commit tee to conclude phase 1 of  i ts  

invest igat ions and move on to phase 2.    

 So the intent ion was get  the Minister ’s posi t ion on 

record,  understand the Min ister ’s  posi t ion and thereaf ter 

embark on what might  be cal led a more intensive inquiry into 

the issues.   Is that  correct? 

MR JOHNSTON:   Yes that  is the way i t  came across.  

ADV FREUND SC:   Now there was then a further meet ing on 

the 8 t h November which you deal  wi th later at  page 282 and 20 

i t  is recorded in paragraph 5.8.60 that  the Di rector General  

had wri t ten to the Commit tee conf i rming that  the Minister 

was avai lable on the 28t h and 29t h of  November for  th is  

resumed quest ioning of  the Minister.   And there was 

consensus that  i t  was i t  was regret table that  the 30t h  – that  
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th is was so far  away into the future because the 30t h 

November was the last  day before leave but  nonetheless 

those – the Commit tee members present  al l  agreed that  

s ince the Minister  had proposed the 28t h and the 29 t h those 

were the dates on which the Minis ter would be expected to 

come and to cont inue to face further quest ioning.   Is that  

correct? 

MR JOHNSTON:   Yes they were al ready t ry ing to bend over  

backward in order  to get  him to come and account.  

ADV FREUND SC:   So he was supposed to be there on the 10 

28t h.   Now you make no ent ry in your narrat ion about the 28t h 

but  you deal  wi th  the 29t h.   And you say in  paragraph 5.8.63 

that  on the 29t h  November the Commit tee held a further 

meet ing.   During i ts meet ing the Chairperson said that  the 

Commit tee had been supposed to deal  on the previous day ie  

the 28t h to which we have just  referred wi th quest ions to the 

Minister so that  i t  could f inal ise matters and deal  wi th the 

way forward.    

 But  the Min ister had declared his  unavai labi l i ty wi th  

reasons and the meet ing had therefore been shi f ted to the 20 

29t h and then in paragraph 5.64 the Chairperson asked the 

secretary to read out  the reason for  the unavai labi l i ty  of  the 

Minister at  that  day’s meet ing which is to say the 29t h the 

second of  the two days scheduled and the secretary said 

that  the correspondence f rom the Minister ’s off ice stated that  
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the Minister was st i l l  recovering f rom i l lness.   That  is what 

the records ref lect .   Am I  correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   So i f  I  take you to paragraph 5.8.69 af ter 

much discussion the Chai rperson suggested that  the Minister 

be given the date of  the 24t h January.   I f  he did not  appear 

the Minister would be expected – would be asked to suggest  

an al ternat ive date and i f  he did not  appear on the 

al ternat ive date then the Commit tee would decide what  

act ion to take and the Minister agreed to that  proposal .   That  10 

is how this meet ing ended off .   Is that  correct? 

MR JOHNSTON:   Yes and I  should note only at  th is point  

there was disagreement f rom opposi t ion part ies that  th is  

should be accepted and that  these apologies are legi t imate 

but  members of  the rul ing party  insisted that  i t  should be 

accepted.   And the resolut ion that  was there in every 

instance of  th is at tempt to get  the Minister to come and 

account was that  we wi l l  deal  wi th i t  later.  

ADV FREUND SC:   A l r ight .   Now I  am going to be taking you 

in a moment to paragraph 5.8.70 but  before I  do that  can I  20 

take you please to Bundle 1 page 574?   

MR JOHNSTON:   I  am there.  

ADV FREUND SC:   That  is the media report  to which you are 

referr ing is i t  not  at  paragraph 5.8.70? 

MR JOHNSTON:    Yes i t  is.  
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ADV FREUND SC:   And that  is the media report  on the very 

date the 28t h that  the Minister was supposed to have been 

the f i rst  of  h is at tendance where the reporter –  two reporters 

say th is:  

“A jovia l  and joking Mosebenzi  Zwane on 

Tuesday evening that  is that  evening became 

an i l l  Min ister of  Mineral  Resources on 

Wednesday morning.   Mr Zwane was at  a  

surpr ise ANC Free State Provincia l  General  

Counci l  on Tuesday evening when News 24 10 

saw him joking wi th ANC comrades. ”  

And you draw at tent ion to th is as a factor suggest ing that  

there be suspic ion as to the genuineness of  the excuse given 

by the Minister for not  at tending the meet ing on the Tuesday 

the 28t h and Wednesday the 29t h,  is that  correct? 

MR JOHNSTON:   Yes that  is precisely correct  and members 

of  the Commit tee would also have access to th is media 

art ic le.   But  they did not  seem to care about i t .  

ADV FREUND SC:   Now you then jump forward to the 21s t  

February bear in mind that  what we had expected was that  20 

this was going to happen in January but  we now f ind 

ourselves at  the 21s t  February 2018.   

 And by the way in the inter im of  course the present  

Commission of  Inquiry had been formal ly establ ished.    

 On the 21s t  of  January accord ing to the PMG minute 
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which you have summarised the Chairperson and I  am now 

referr ing to paragraph 5.8.72 – the Chai rperson of  the 

Commit tee said he had received two let ters as to why the 

Minister would be unavai lable to appear before the 

Commit tee.    

 In the f i rst  i t  was claimed that  the Minister was 

scheduled to answer quest ions in the NCOP. The 

Chairperson had pointed out  in reply that  there was no 

NCOP meet ing that  week and that  the 21s t  of  February was a 

date requested by the Minister.  10 

 The Chairperson recapped to the Commit tee that  i t  

had not  been able to proceed on the 14t h of  January as 

in i t ia l ly intended because of  member t raining.   So we cannot 

blame the Minister for that .  

 The date had therefore been moved to the 14t h of  

February.   But  the Minister had said he would be wri t ing 

exams on the 14t h of  February and that  was when the 

meet ing had been shi f ted to the 21s t  of  February at  the 

suggest ion of  the Minister.  

 So the reason why we have had this long gap f rom 20 

November to the 21s t  of  February is because the Minister  

had speci f ical ly requested this date.  

 That  is what the records show, am I  correct? 

MR JOHNSTON:   Yes.  

ADV FREUND SC:   Carrying on f rom your report  in your  
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aff idavi t .  

 In the second let ter  a  di fferent  reason was given for  

the Minister ’s unavai labi l i ty on the 22n d of  February.   

 Namely that  he had to at tend a se lect  commit tee 

meet ing and then a Cabinet  Commit tee meet ing.   And you 

then in a page or two that  fo l lows in your aff idavi t  you 

summarise the f rust rat ion by the members of  the Commit tee 

at  the act ions of  the Minister and especial ly you say the 

f l imsy and possibly untrue reasons for  being unable to  at tend 

meet ings even when the Minister himsel f  had set  the date for 10 

the meet ing.  And so the Chairperson says wel l  we are going 

to have to decide what to do and there are var ious 

discussions and i f  I  can p ick up a narrat ive at  the foot  of  

page 286?  Members began discussing the possibi l i ty of  

moving towards an inqui ry wi thout  delay.   The Chairperson 

pointed out  that  the Minister had al ready made an 

appearance before the Commit tee.   I t  was says the 

Chairperson the d issat isfact ion wi th  his answers to members 

quest ions,  his evasive manner of  responding and the fact  

that  members had more quest ions that  had led to the 20 

at tempts to get  the Minister to appear a second t ime.  

 And then you make the point  in paragraph 5.8.79 the 

Commit tee f inal ly decided that  the way forward lay in set t ing 

aside efforts to quest ion the Min ister again and to commence 

with preparat ions for a formal inqui ry.  
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 The Commit tee resolved to meet ing the fol lowing 

week to determine the scope content  and technical  detai ls of  

the inqui ry.  

 So i t  seems f rom your  aff idavi t  that  their  pat ience has 

now been exhausted and there is going to be the required 

inquiry.   Is that  a fa i r  summary? 

MR JOHNSTON:   Yes that  is how i t  seems but  i t  – i t  seems 

to me that  i t  is  a premeditated intolerance at  th is point  

because now more than six months have passed so suddenly 

there is dissat isfact ion.   So my interpretat ion is that  there is  10 

a reason for that  happening now.  As you say the 

Commission had then started then in the meant ime other 

th ings have happened as wel l .  

ADV FREUND SC:   Now what you then deal  wi th  under the 

heading 25 Apri l  2018 meet ing – a Terms of  Reference for  

that  inqui ry were in  fact  then determined and i f  I  can take 

you to page 584 in the record?  Perhaps we should start  a t  

page 583.  

MR JOHNSTON:   I  am there.  

ADV FREUND SC:   At  583 we see that  what we are reading 20 

is the PMG Report  on the meet ing of  the Port fo l io  Commit tee 

on Mineral  Resources and Energy on the 25t h Apri l  2018 and 

at  584 we see in  the second paragraph and this is  under the 

heading Terms of  Reference for Oversight  Inquiry.  

 The PMG Report  states the fol lowing:  
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“The Commit tee agreed that  state capture 

al legat ions were ser ious and resolved to  

inst i tute an inquiry in l ine wi th the mandate 

of  Par l iament. ”  

 Now bear in mind that  is the mandate given in June 

of  2017 and we are now in  Apr i l  of  2018.  

“The Terms of  Reference were that  there 

would be quest ion and answer session to  

which – dur ing which the Honourable Zwane 

and any other relevant  persons would test i fy  10 

before the Commit tee.  The inquiry would 

focus inter al ia on the role of  Honourable 

Zwane and the DMR in faci l i tat ing the sale of  

Glencore assets,  non-compl iance wi th  the 

PFMA resul t ing in f rui t less and wasteful  

expendi ture.  Al leged breach by Honourable 

Zwane and of  the Const i tut ion – of  the 

Const i tut ion and the Execut ive Members 

Ethics Act  as regarded conf l ict  o f  interest .  

The handl ing of  mining rehabi l i tat ion funds 20 

by the DMR and the quest ion of  whether the 

dismissal  of  DMR off ic ia ls were subject  to 

external  inf luence.”  

 And then i t  ta lks in more detai l  about  the logist ica l  

intended arrangements.   Is that  correct? 
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MR JOHNSTON:   Yes.  

ADV FREUND SC:   Now you then say in your aff idavi t  at  

paragraph 5.8.21:  

“But  OUTA was contacted in May 2018.”  

Perhaps i f  you just  explain to the Chai r  what th is is  al l  

about? 

MR JOHNSTON:   Yes Chai r.   There was an interact ion 

between mysel f  and the Commit tee secretary Ms Ayanda 

Boss and she was interested to  interact  wi th us and I  

suspect  al though we did not  reach the point  of  that  10 

speci f ic i ty but  we were at  the t ime involved in the Bank of  

Baroda case and I  th ink we had la id charges against  the 

former Minister  as wel l  and basical ly what Ms Boss was 

t ry ing to arrange was for our legal  team and the legal  

advisors of  the Commit tee to meet to real ly help inform them 

about what Terms of  Reference to adopt and real ly  just  to 

give them some in format ion.    

 And the arrangement that  they had been seeking was 

to come to Johannesburg to actual ly meet wi th us physical ly  

there because i t  was they thinking that  i t  would be much too 20 

cost ly to invi te al l  the potent ia l  wi tnesses to come to Cape 

Town because most of  them were in Johannesburg so they 

f igured i t  would be cheaper to actual ly go to Johannesburg 

themselves and meet wi th us there.  

 So we started those engagements and we came very 
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c lose to actual ly having that  meet ing but  that  never occurred 

and you wi l l  see why in a moment.  

ADV FREUND SC:   I  am going to come back to  that .   You 

just  referred in  passing to the Bank of  Baroda issue.   That  is  

not  an issue that  I  have led you on but  i t  is deal t  wi th  in your  

aff idavi t  at  paragraph – at  page 270 to page 271 and you 

refer there to urgent  l i t igat ion before the Pretor ia High Court  

brought by OUTA and i t  had a bearing on the issues that  we 

are now discussing,  is that  correct? 

MR JOHNSTON:   Yes.  10 

ADV FREUND SC:   Now on the 25t h Apr i l  2018 the 

Commit tee has agreed the Terms of  Reference for i ts  inqui ry 

and arrangements are now being put  in place for your  

organisat ion and one presumes amongst  others to  furnish 

informat ion of  assistance to the Port fo l io Commit tee in 

respect  of  the inquiry that  i t  has now decided to carry on,  

would you agree? 

MR JOHNSTON:   Yes precisely.  

ADV FREUND SC:   But  then what happens we see that  the 

meet ing on the 30t h May which you deal  wi th  f rom page 287 20 

and fol lows.   I  am going to just  read into the record extracts 

f rom that .   Paragraph 5.8.83.  

“The Par l iamentary”  

CHAIRPERSON:   Mr Freund.  We have gone past  one 

o’clock.  
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ADV FREUND SC:   Yes indeed would th is be the convenient  

t ime Chai r? 

CHAIRPERSON:   Yes.   Let  us take the lunch adjournment we 

wi l l  resume at  ten past  two.   We adjourn.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    I  am ter r ib ly  so r ry.   I  los t  t rack  o f  t ime.   I  

thought  we were  s t i l l  okay.   So tha t  i s  why there  has been 

a  de lay.   I  am sor ry  about  tha t .   Le t  us  cont inue.  

ADV FREUND SC:    Thank  you Cha i r.   Cha i r. . .   10 

Mr  Johnston,  we were  a t  page 287 o f  Bund le  1 .   We were  

about  to  dea l  w i th  the  meet ing  o f  the  30 t h  o f  May 2018 f rom 

paragraph 5 .8 .82  onwards.   Cou ld  I  ask  you p lease to  re fer  

to  the  source  document  fo r  th i s  por t ion  wh ich  is  a t  page 

589 and fo l low ing  in  Bund le  1 .   F i ve ,  e igh t ,  n ine .    

MR JOHNSTON:    [No aud ib le  rep ly ]   

ADV FREUND SC:    A re  you w i th  me Mr  Johnston?  

MR JOHNSTON:    Yes,  I  am.  

ADV FREUND SC:    What  we w i l l  see  f rom the  head ing  is  

tha t  th is  i s  the  PMG repor t  on  a  meet ing  o f  the  Por t fo l io  20 

Commi t tee  on  Minera l  Resources  and  Energy da ted the  

30 t h  o f  May 2018 on issues per ta in ing  to  Opt imum Coa l  

Mine,  Sh iva  Uran ium Mine,  L i l l y  Mine p rogress repor t  on  

the  S ta te  Capture  Inqu i ry  Programme.    

 And i f  I  cou ld  then take  you to  page 593 the  



05 FEBRUARY 2021 – DAY 338 
 

Page 92 of 212 
 

por t ion  o f  these  minutes  wh ich  re fer  to  the  Inqu i ry  in to  

S ta te  Capture  a t  the  Depar tment  o f  Minera l  Resources.   

Bund le  1 ,  page 593.   A re  you w i th  me? 

MR JOHNSTON:    Yes.  

ADV FREUND SC:    Cha i r,  may I  jus t  check tha t  you have  

had an oppor tun i t y  to  f ind  the  re ference? 

CHAIRPERSON:    You sa id  593?  

ADV FREUND SC:    593.   That  i s  cor rec t .  

CHAIRPERSON:    Yes,  I  am a t  593.   Thank you.  

ADV FREUND SC:    Thank you,  Cha i r.   Now you w i l l  see  10 

tha t  under  tha t  head ing  the  in t roducto ry  por t ion  is  a  repor t  

back f rom Ms Fat ima Ib rah im,  the  Par l iamentary  Lega l  

Adv isor  who has recorded the  same tha t :  

“A t  the  las t  meet ing  the  depar tment  had  

ind ica ted  tha t  they had se t  up  pre l im inary  

meet ings w i th  po ten t ia l  w i tnesses to  t ry  and 

gather  more  ev idence.    

Some were  in  response to  submiss ions and  

o ther  invo l ved persons w i th  the  suppor t  s ta f f  

had ident i f ied .    20 

The suppor t  s ta f f  had been due to  t rave l  ove r  

the  weekend to  conduct  those in te rv iews but  

la te  on  Thursday a f te rnoon they had been 

in fo rmed tha t  the i r  t rave ls  were  no t  approved.  

As a  resu l t ,  the  t r ip  had not  taken p lace and  
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they  had not  been ab le  to  meet  w i th  the  

re levant  w i tnesses. ”  

 And i t  cont inues and I  quote :  

“ I t  appeared tha t  th is  may had been due to  

budgeta ry  i ssues wh ich  led  to  two prob lems.    

The f i rs t  was tha t  a  budget  was  needed to  

conduct  the  inqu i ry.  

The depar tment  was not  based in  Cape Town 

and  the  major i t y  o f  the  re levant  peop le  were  

no t  based in  Cape Town e i the r.  10 

Trave l  was there fore  by  no  means a  luxu ry  bu t  

ra the r  someth ing  tha t  was necessary  because 

i t  wou ld  no t  make sense to  ask  w i tnesses to  

come to  Cape Town as opposed to  th ree  

peop le  f rom the  suppor t  s ta f f  go ing  to  

Johannesburg . ”  

 Th is  i s  what  you were  re fer r ing  to  a  l i t t le  ear l ie r,  i s  

i t  no t  Mr  Johnston?  

MR JOHNSTON:    Yes,  tha t  i s  r igh t .  

ADV FREUND SC:    And then Ms Ib rah im cont inues:  20 

“The second issue was in  the  absence o f  those  

meet ings.  

The suppor t  s ta f f  had been th rown o f f  the i r  

work  schedu le  as  they were  dependent  on  

these meet ings to  ass is t  them to  c lose  the  
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gaps tha t  they had ident i f ied  in  the i r  research  

and to  s ta r t  p repar ing  the i r  quest i ons.  

She had prepared quest ions fo r  ce r ta in  

w i tnesses but  needed input  f rom those 

potent ia l  w i tnesses. ”  

 And she cont inues.   And then the  m inutes  record  in  

the  second paragraph a t  page 594  the  fo l low ing under  the  

head ing  D iscuss ion :  

“The cha i rperson sa id  tha t  he  had met  w i th  the  

house cha i rperson,  tha t  wou ld  have been 10 

Mr  Fro l i ck ,  and in  the  d iscuss ion  i t  had been  

ind ica ted  tha t  no  money was a l loca ted  fo r  

i ssues o f  overs igh t .  

The o ther  i ssue  was tha t  w i th  the  schedu le  

they had tha t  no  ar rangements  had been  made 

to  have a  member  remain ing  beh ind  to  do  th is  

un less  there  was a  very  s t rong  mot iva t ion  

beyond leg i s la t ion .  

Th i rd l y  was the  issue o f  a  cost  exerc i se  where  

the  s ta r t ing  po in t  wou ld  have been to  ca l l  the  20 

new Execut ive  and es tab l i sh  whether  work  was 

be ing  done on the  bas is  o f  what  i t  had been 

presented to  i t . ”  

 And so  i t  goes.   So bas i ca l l y,  wha t  i s  be ing  repor ts  

i s  tha t  no th ing  can happen because no money has been  
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a l loca ted  to  overs igh t .   I s  tha t  you r  unders tand ing?  

MR JOHNSTON:    Yes,  i t  i s .   And tha t  was not  

communica ted  d i rec t l y  to  us .   That  i s  someth ing  tha t  we 

on ly  came to  unders tand a f te rwards.   But  I  wou ld  jus t  l i ke  

to  d ig ress  here  because th is  i s  someth ing  tha t  fa l l s  qu i te  

square ly  in  our  mandate  as  an  o rgan isa t ion .  

 We ana lyse  the  f inanc ia ls  o f  Par l iament  and I  

wou ld  l i ke  to  h igh l igh t  tha t  th is  ins t i tu t ion  ge ts  about  

R 2  b i l l i on  o f  taxpayers ’ money per  annum and the  vast  

ma jor i t y  o f  tha t  money goes to  the  fac i l i t i es  and  t rave l  10 

expenses o f  MP’s .   So the  suggest ion  tha t  there  is  no  

money fo r  overs igh t  i s  qu i te  fa r fe tched.    

CHAIRPERSON:    I  am sor ry  Mr  Johnston.   You say the  

bu lk  o f  tha t  money,  i f  I  unders tood you cor rec t l y,  goes to  

t rave l l ing  by  MP’s  and what  e lse?  

MR JOHNSTON:    Cha i rpe rson,  i t  i s  a  range o f  th ings and  

we t r y  to  rea l l y  d issect  exact ly  what  i t  i s  used fo r  bu t  i t  i s  

no t  so  c lear  bu t  we have come to  unders tand or  we were  

t ry ing  to  unders tand the  fund ing  o f  const i tuency o f f i cers  

because the  Jo in t  S tand ing  Commi t tee  on  the  F inanc ia l  20 

Management  o f  Par l iament  has  issued severa l  repor ts  

say ing  tha t  even though money is  be ing  cons is ten t ly  

a l loca ted  to  those o f f i cers ,  there  is  no  c la r i t y  on  whethe r  

they opera te .    

 And in  some ins tances,  there  is  no  c la r i t y  on  
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whethe r  they even ex is t  bu t  po l i t ica l  par t ies  are  in  cont ro l  

o f  those budgets .   So we t ry  to  ge t  more  in fo rmat ion  o f  

exact ly  where  the  bu lk  o f  th is  money goes.   I t  i s  not  

immedia te ly  c lea r  and now we are  wa i t ing  fo r  po l i t i ca l  

par t ies  to  te l l  us  exact ly  what  they  do  w i th  tha t  money.    

ADV FREUND SC:    Bu t  I  th ink  you  d id  . . . [ in te rvenes ]   

CHAIRPERSON:    Sor ry  Mr  Freund.   I s  your  po in t  

Mr  Johnston tha t  you are  no t  –  you have not  found  

anyth ing  to  suggest  tha t  there  was money tha t  had been  

a l loca ted  fo r  overs igh t  bu t  was not  used.   But  your  po in t  i s  10 

tha t :   Yes,  i t  was  not  a l loca ted  fo r  ove rs igh t  bu t  they cou ld  

have taken money f rom somewhere ,  f rom some i tems and  

a l loca ted  par t  o f  i t  to  overs igh t .   I s  tha t  your  po in t?  

MR JOHNSTON:    Yes,  Cha i rpe rson the  la t te r  i s  my po in t  

exact ly.  

CHAIRPERSON:    Okay.  

MR JOHNSTON:    And in  the  budget  b reakdowns ,  as  we 

see i t ,  there  i s  no  ded ica ted  chunk o f  money tha t  goes to  

overs igh t  bu t  there  is  substant ia l  chunks o f  money  tha t  i s  

ded ica ted  to  persona l  luxur ies  and  fac i l i t i es  o f  members  o f  20 

Par l iament .   And we be l ieve  tha t  tha t  i s  the  sor t  o f  money  

tha t  can very  eas i l y  be  repr io r i t i sed  fo r  th is  sor t  o f  expense 

but  tha t  was not  the  case.  

CHAIRPERSON:    H ’m.   Okay.   Mr  Freund.  

ADV FREUND SC:    Thank you,  Cha i r.   The  minute  
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con t inues quot ing  Mr  Lo r imer  and  oppos i t ion  MP who sa id  

tha t :  

“Th is  was unacceptab le  because  why wou ld  

Par l iament  want  an  inqu i ry  -  and bear  in  m ind 

tha t  th is  was the  mandate  tha t  they had been  

g iven -  and no t  a l loca te  a  budget?   The 

commi t tee  needed to  wr i te  to  Par l iament  and 

request  tha t  a  su f f i c ien t  budget  be  a l loca ted . ”  

 And tha t  i s  rea l l y  where  the  mat te r  s tood.   Am I  

cor rec t?  10 

MR JOHNSTON:    Yes,  tha t  i s  exact ly  r igh t .   And I  wou ld  

l i ke  to  po in t  ou t  one more  th ing  and tha t  i s  tha t  the  suppor t  

s ta f f  here  and even sen io r  lega l  adv iso rs  i nd ica ted  tha t  

they a re  dependent  on  ex te rna l  sources o f  in fo rmat ion .    

 And I  have had some d i rec t  contac t  w i th  many s ta f f  

members  l i ke  th i s  and they have  ind ica ted  tha t  when i t  

comes to  the  po in t  where  they are  on  the  verge o f  ge t t ing  

very  usefu l  and impor tan t  in fo rmat ion  f rom exte rna l  

sources tha t  a re  obv ious l y  A-po l i t i ca l ,  tha t  they wou ld  be  

prevented f rom do ing  so  because tha t  wou ld  obv ious l y  20 

expose issues tha t  po l i t i c ians m ight  no t  want  to  have 

exposed.  

ADV FREUND SC:    And. . .   Sor ry  Cha i r.  

CHAIRPERSON:    Yes.   Can I  jus t  ask  th is  quest ion  

Mr  Johnston?  For  members  o f  Par l iament  to  per fo rm 
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e f fec t i ve  overs igh t ,  they  need to  have re levant  in fo rmat ion  

to  be  ab le  to  ask  per t inent  quest ions to  the  Execut ive .   And  

to  do  tha t  they m ight  need persons  who cou ld  do  some k ind  

o f  invest iga t ion  pr io r  to  them hav ing  a  meet ing  w i th  a 

Min is te r  o r  a  DG or  a  board  or  an  SOE.    

 For  example ,  i f  there  are  a l legat ions tha t  a re  in  the  

med ia  tha t  fa l l  w i th in  –  tha t  re la te  to  a  depar tment  o r  an  

SOE which  accounts  to  tha t  commi t tee ,  I  can imag ine  tha t  

i f  a  commi t tee  immedia te ly  sa id  tha t  we want  to  see the  

Min is te r  be fore  there  was some homework  tha t  had been  10 

done,  they m ight  no t  rea l l y  be  ab le  to  ask  proper  quest ions 

or  cha l lenge whatever  the  Min i s te r  te l l s  them.    

 I t  may be tha t  they need peop le ,  I  guess some o f  

them might  be  l awyers ,  some o f  them maybe might  be  

accountants ,  I  am not  sure ,  who  cou ld  go  and in te rv iew 

wi tnesses and co l lec t  a f f idav i t s  o r  s ta tements  or  co l lec t  

whatever  in fo rmat ion  and make sense o f  the  in fo rmat ion  in  

a  document  tha t  i s  g iven to  the  members  so  tha t  they can  

then ask  p roper  quest ions.    

 Now I  do  no t  know –  I  suspect  tha t  researchers  do  20 

not  do  tha t  because I  unders tand they have got  

researchers  even though maybe they m ight  no t  be  

adequate .    

 But  peop le  who cou ld  go  to  Eskom,  Transnet  where  

there  are  i ssues tha t  the  Por t fo l io  Commi t tee  is  in te res ted  
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in ,  in te rv iew peop le  and the  peop le  a t  Eskom wou ld  be  

ob l iged to  coopera te  or  peop le  a t  Transnet  w i l l  be  ob l iged  

to  coopera te  i f  those peop le  who a re  employed by  

Par l iament  to  a l l  the  in fo rmat ion .    

 A re  the re  peop le  l i ke  tha t  tha t  a re  ava i lab le  to  

var ious commi t tees o r  i s  i t  on ly  the  researchers?  

MR JOHNSTON:    So  there  are  Content  Adv isors .   I  th ink  

each commi t tee  has a  Content  Adv isor.   But  in  Par l iament  

there  a re  –  there  i s  a  smal l  g roup  o f  Lega l  Adv iso rs  and I  

th ink  the  number  i s  11  and the  number  o f  commi t tees they 10 

serve  is  40 .   So obv ious ly  they are  d isadvantaged in  te rms  

o f  the  work load.    

 But  an  impor tan t  po in t  tha t  I  want  to  make,  as  I  go  

towards the  end Cha i rperson is .   I t  need not  be  someth ing  

tha t  i s  f inanced by  taxpayers .   There  a re  many c iv i l  soc ie ty  

o rgan isa t ions l i ke  us  who are  sources o f  ex terna l  capac i ty  

and in fo rmat ion  tha t  wou ld  love  to  p rov ide  th is  sor t  o f  

ass is tance to  these commi t tees.    

 And we made our  ava i lab i l i t y  and w i l l i ngness to  do  

exact ly  tha t  ve ry  c lear  when  we engaged w i th  the  20 

Commi t tee  Secre tary.   And we were  on  the  verge o f  hav ing  

an  ent i re  day in  meet ing  to  do  exact ly  tha t  bu t  when the  – 

one can p resume the  cha i rpe rson and members  o f  the 

commi t tee  came to  unders tand tha t  th is  i s  what  i s  go ing  to  

happen,  they made a  dec is ion  tha t  resources cannot  be  
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a l loca ted  to  tha t .    

 So  another  po in t  I  th ink  and I  do  apprec ia te  in  th is  

Commiss ion  is  tha t  members  o f  Par l iament  seems to  have  

comple te  d iscre t ion  and they can comple te ly  a rb i t ra r i l y  

dec ide  on  what  money shou ld  be  spend.    

 And when i t  comes  to  the i r  sa la r ies ,  wh ich  are  

exorb i tan t  in  my op in ion ,  there  is  never  a  ques t ion  o f  

whethe r  there  is  enough money.   There  is  a lways enough  

money o f  tha t .   But  when i t  comes  to  overs igh t  the re  is  no t  

necessar i l y  enough resources.   And I  th ink  tha t  i s  jus t  10 

i l l og ica l  Cha i rpe rson.  

CHAIRPERSON:    Okay thank you.   Mr  Freund.  

ADV FREUND SC:    Thank you,  Cha i r.   Now we have been 

dea l ing  w i th  the  meet ing  on  the  30 t h  o f  May 2018.   The 

next  da te  tha t  you re fe r  to  wh ich  is  a t  page 289 is  the  

12 t h  o f  September  2018 wh ich  is  qu i te  some months down 

the  l ine .   And you re fer  to  the  meet ing  on  tha t  da te  o f  the  

Por t fo l io  Commi t tee  on  Minera l  Resources.    

 You say tha t  was the  las t  t ime they met  w i th  the  

focus on  the  a l legat ions o f  s ta te  capture .   And you re fer  to  20 

Annexure  5 .5 .   And then a l l  the  way th rough to  page 297 

you dea l  in  some deta i l  w i th  what  happened a t  tha t  las t  

meet ing .    

 And I  wou ld  jus t  l i ke  fo r  p resent  purposes to  jump 

to  the  end,  wh ich  is  a t  page 297,  parag raph 5 .8 .101.   And 
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there ,  a t  the  end  o f  tha t  paragraph,  you say the  fo l low ing 

and th is  i s  re f lec ted  in  the  source  documents  as  you have  

fu rn ished.    

“The cha i rpe rson sa id  tha t  members  were  

propos ing  tha t  the  commi t tee  wr i te  a  le t te r,  

request ing  a  dec is ion  f rom the  house cha i r,  

tha t  i s  to  say Mr  Fro l i ck ,  on  the  budget  to  be  

g iven wh i le  s t i l l  con t inu ing  to  seek c la r i t y  on  

the  s ta tus  o f  the  four  a reas tha t  i t  had 

requested. . . ”  10 

 And you dea l  w i th  tha t  ear l ie r  in  your  a f f idav i t .    

“The members  agreed and the  meet ing  was 

ad journed. . ”  

 And then you con t inue in  the  next  parag raph:  

“The inqu i ry  was never  car r ied  ou t . ”  

 So is  tha t  rea l l y  the  end o f  the  s to ry?  

MR JOHNSTON:    Yes,  i t  i s .   We t r ied  to  ge t  an  exp lanat ion  

f rom the  commi t tee  s ta f f  who we had engaged w i th  be fore 

as  to  why th is  was no l onger  go ing  ahead but  they jus t  d id  

no t  answer  us .   And I  p resume tha t  i t  i s  because i t  was not  20 

the i r  dec i s ion  and they were  probab ly  been to ld  no t  to  

re lay  any exp lanat ion  because no exp lanat ion  cou ld  be  

jus t i f iab le .   But  tha t  was the  end o f  i t .  

ADV FREUND SC:    So  le t  us  jus t  go  back and jus t  look  a t  

some o f  the  h igh l igh ts  o f  tha t  meet ing  wh ich  we know now 
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i t  ended.   Le t  us  go  back to  page  289,  paragraph 5 .8 .86 .   

What  we see in  the  second ha l f  o f  tha t  parag raph is  tha t  

the  Par l iamentary  Lega l  Adv iso r,  Ms Ib rah im,  had been  

ins t ruc ted  to  p repare  a  dra f t  budget  in  consu l ta t ion  w i th  

the  Commi t tee  Secre tary.   They had done tha t .    

 Bu t  up  to  th is  po in t  in  t ime,  4 September  2018,  

there  had been  no ind i ca t ion  whether  i t  had been  

approved.   So no fu r ther  work  had been done.    

 However,  there  had been in  the  prev ious th ree  

months  some deve lopments .   And so  they looked in  the  10 

course  o f  th is  meet ing  a t  some o f  those deve lopments .   

One o f  those i s  tha t  the  Min is te r  had to ld  the  commi t tee  – 

th is  i s  now a  new Min is te r  I  take  i t  –  had to ld  the  

commi t tee  tha t  the  depar tment  had taken ce r ta in  s teps to  

address co r rup t ion .    

 And the re  was a  re ference a t  the  top  o f  page 290  

o f  you r  a f f idav i t .   I t  re fe rs  to  the  Zondo Commiss ion  tha t  

s ta r ted  look ing  in to  a l legat ion  in to  s ta te  captu re  wh ich  she,  

wh ich  is  to  say I  th ink  the  lega l  adv isor,  be l ieved wou ld  be  

re la ted  to  the  fo rmer  Min is te r  Mosebenz i  Zwane and the  20 

commi t tee  en joyed benef i t  o f  su f f i c ien t  resources,  

techn ica l  exper t i se  and invest iga t ive  capac i ty.    

 And so  the  suggest ing  was then made a t  the  end o f  

tha t  sub-paragraph tha t  I  have jus t  been read ing  f rom tha t  

the  commi t tee  may w ish  to  rev iew the  te rms o f  re fe rence  
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and to  nar row the  issues down.  

 And so  the re  was then a  d iscuss ion  in  the  course  

o f  th is  meet ing  o f  a  more  l im i ted  inqu i ry.   And what  I  th ink  

you have to ld  us  i s  tha t  e ffec t i ve l y  even tha t  d id  no t  

happen.  

MR JOHNSTON:    No,  id  d id  no t .   We had s igh t  o f  those 

rev i sed te rms o f  re fe rence and they were  qu i te  spec i f i c .   

So I  be l ieve  i t  wou ld  no t  have taken a  lo t  o f  resources to  

car ry  ou t  tha t  exerc i se  bu t  tha t  i s  the  way tha t  i t  was  

presented.  10 

ADV FREUND SC:    So  le t  us  jus t  sum up where  we  got  to .   

Mr  Fro l i ck  has s igned a  se t  o f  le t te rs  i n  June o f  2017 to  the 

cha i r  o f  th is  commi t tee ,  amongs t  o thers ,  say ing  i t  i s  an  

urgent  necess i ty  to  invest iga te  and repor t  back in to  

a l legat ions re la t ing  to  a l leged s ta te  capture .  

 Here  we are  a  year  la te r.   The commi t tee  is  

f rus t ra ted  by  the  non-coopera t ion  o f  the  Min is te r  p r imar i l y  

accountab le ,  w ishes to  p roceed w i th  an  i nqu i ry.   Makes 

tha t  very  c lea r.   So the  documents  ind ica te .   And no inqu i ry  

takes p lace.   I s  tha t  the  summary in  a  nu tshe l l?  20 

MR JOHNSTON:    Yes,  tha t  i s  i t .   And in  the  mean t ime,  I  

th ink  i t  was Dr  Khoza who re fe r red  to  the  recyc l ing  fa i lu re .   

What  had happened was tha t  Mr  Zwane was go ing  to  be  

rep laced w i th  Mr  Mantashe as  the  Min is te r  and sudden ly  

there  was no more  in te res t  to  speak w i th  Mr  Zwane s imply  
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because he was  no longer  in  tha t  pos i t ion .   And th is  i s  

someth ing  tha t  happens very  f requent ly.    

 We have seen  i t  in  s ta te  owned ent i t ies ,  in  

mun ic ipa l i t ies ,  in  p rov inc ia l  government  and in  the  

depar tments .   I t  happens a l l  the  t ime tha t  when someone 

becomes ta rn i shed w i th  a l legat ions tha t  have not  been  

reso lved they s imp ly  sh i f t  tha t  person to  a  d i f fe ren t  

pos i t ion  in  the  hope tha t  tha t  i ssue wou ld  be  fo rgo t ten .   

That  i s  bas ica l l y  how i t  ended.    

ADV FREUND SC:    And where  d id  Mr  Zwane end up?  10 

MR JOHNSTON:    Excuse me?  

ADV FREUND SC:    Where  d id  Mr  Zwane go?  

MR JOHNSTON:    Immedia te l y  a f te rwards I  am not  sure .   

But  I  know eventua l l y  he  was appo in ted  as  the  Cha i rperson  

o f  the  Por t fo l io  Commi t tee  o f  Transpor t  wh ich  i s  where  he  

is  today.  

CHAIRPERSON:    I  th ink  he  was not  appo in ted  to  

Pres ident  Ramaphosa ’s  Cab ine t  a t  the  beg inn ing  o f  2018,  I  

suspect .   I s  tha t  your  reco l lec t ion  as  we l l?  

MR JOHNSTON:    Yes,  Cha i rperson.   The ma jor i t y  o f  20 

ta rn ished Min is te rs  . . . [ in te rvenes]   

CHAIRPERSON:    Ja .  

MR JOHNSTON:    . . . tha t  I  dea l  w i th  in  my a f f idav i t  as  we l l  

were  sent  to  Par l iament .  

CHAIRPERSON:    H ’m.  
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MR JOHNSTON:    Bu t  the  po in t  tha t  I  wanted to  ge t  to  i s  

tha t  Par l iament  has become k ind  o f  l i ke  a  coo l ing  o f f  zone 

fo r  ta rn ished po l i t i c ians.   So even though they d id  no t  

fea ture  in  government ,  they were  s t i l l  a t  the  very  top  o f  the 

po l i t i ca l  pa r ty  l i s t .    

 And they ended up as  the  cha i rpersons o f  

commi t tees i n  Par l iament  and I  th ink  the i r  sa la ry  t oday i s  

R 1 .4  m i l l ion  pe r  annum and tha t  i s  pa id  fo r  by  taxpayers .  

CHAIRPERSON:    Yes.   Mr  Freund .  

ADV FREUND SC:    And you dea l  a t  the  top  o f  page 200. . .   10 

I  am sor ry  Cha i r.   Can I  p resume? 

CHAIRPERSON:    Yes,  you may proceed.  

ADV FREUND SC:    Thank you,  Cha i r.   You dea l  a t  top  o f  

page 298 w i th  an  issue you have  a l ready re fer red  to ,  the 

budget  o f  Par l iament .   And you say  tha t  Par l iament  rece ive  

no  less  than R 2  b i l l i on  per  annum f rom the  f i scus to  

f inance i t s  opera t ions.   I s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .    

ADV FREUND SC:    And i t  i s  mat te r. . .   Wel l ,  le t  me not  pu t  

tha t .   Now I  wou ld  l i ke  to  move and dea l  b r ie f l y  w i th  cer ta in  20 

o ther  s t reams o f  inqu i ry.   You dea l  w i th  the  PRASA issue 

on paragraph 5 .8 .1  and 4  wh ich  is  a t  page 300 o f  Bund le  1 .    

 And you dea l  in  par t i cu la r  w i th  a  meet ing  on  the  

24 t h  o f  November  2017 and i t  i s  a  meet ing  tha t  we have 

touched on br ie f l y  in  the  ev idence o f  Mr  De Fre i tas  
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yes terday but  you were  a l so  present  a t  th is  meet ing .   I s  

tha t  cor rec t?    

MR JOHNSTON:    Yes,  I  was.  

ADV FREUND SC:    And a t  th is  meet ing ,  there  was an  

engagement  w i th  the  so-ca l led  In te r im Board  o f  PRASA,  a  

lega l  an imal (?)  [00 :23 :39] .   [Speaker  no t  c lear. ]   The  

def in i t ion  wh ich  I  have some d i f f i cu l t y  in  unders tand ing .   

And you then dea l  a t  page 302 and fo l low ing w i th  what  

happened in  th is  meet ing .   You say  in  paragraph 5 .8 .118:  

“Commi t tee  members  exp la ined tha t  they have 10 

been wa i t ing  fo r  answers  fo r  over  a  year  wh ich  

exp la ined the i r  leve l  o f  anx ie ty. ”  

 And tha t  i s  in  the  contex t  o f  a l l  the  var ious  

preced ing  paragraphs in  your  a f f idav i t .   And then you rea l l y  

come to  your  conc lus ion  in  paragraph 5 .8 .119.   Perhaps  

you shou ld  jus t  exp la in  in  your  own words what  the  po in t  is  

tha t  you a re  t ry ing  to  convey in  th is  sub-paragraph.  

MR JOHNSTON:    So  wou ld  jus t  l i ke  to  p lace  th is  in  

contex t .   The fac t  tha t  MP’s  have been wa i t ing  is  

someth ing  tha t  members  o f  Par l iament  tend to  do  bu t  bo th  20 

in  te rms o f  the  Const i tu t ion  and in  the  Ru les  o f  Par l iament ,  

they have the  power  to  requ i re  someone,  anyone,  to  

appear  be fore  them a t  any t ime.   So they obv ious l y  cho ice  

to  wa i t .    

 Bu t  the  po in t  I  made in  5 .8 .119 is  tha t  the  ac tua l  
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con tent  o f  the  invest iga t ion  has been done by  Werksmans  

A t to rneys were  no t  d iscussed a t  a l l .    

 The on ly  po in t  o f  d iscuss ion ,  and i t  was qu i te  c lea r  

tha t  i t  was a  dec i s ion  made beforehand,  tha t  th is  wou ld  be  

the  focus o f  the  d iscuss ion  by  the  ru l ing  pa r ty,  was the  fac t  

tha t  they had con t rac ted  a  law f i rm to  do  th is  invest iga t ion  

a t  some exten t  as  supposed to  ge t t ing  some organ o f  s ta te 

to  do  i t  fo r  them ins tead.    

 Cha i rperson,  I  wou ld  l i ke  to  ra ise  an  issue here   I  

th ink  –  i t  i s  now common knowledge but  a t  th is  po in t  on ly  10 

peop le  on  the  ins ide  o f  what  was  happen ing  wou ld  know,  

tha t  many law enforcement  agenc ies  and o f f i ces  such as  

the  Off i ce  o f  the  Ch ie f  P rocurement  Off i cer  wh ich  cou ld  do  

these k inds o f  invest iga t ions were  a lso  purpose ly  ho l lowed  

out  and incapac i t a ted  as  pa r t  o f  the  S ta te  Capture  Pro jec t .    

 And in  my v iew tha t  i s  why th is  i s  the  very  s t rong  

pre fe rence o f  the  major i t y  o f  members  in  the  commi t tee  is  

tha t  Werksmans A t to rneys shou ld  no t  do  th is  invest iga t ion .   

And regard less  o f  what  they f ind  tha t  they shou ld  no t  be  

pa id  bu t  tha t  they shou ld  ra ther  be  handed over  to  an  20 

organ o f  s ta te .  

ADV FREUND SC:    And apropos o f  the  substance o f  what  

Werksmans d iscovered and were  repor t ing  on .   The 

major i t y  par t y  MP show any in te res t  a l  in  inqu i r i ng  in to  

what  substance was and pu rsu ing  the  issues tha t  had been 
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ra ised by  them? 

MR JOHNSTON:    No,  tha t  was not  my exper ience .   Unt i l  

th is  day,  even though I  was i n  tha t  meet ing  and o thers ,  I  

had no idea what  the  invest iga t ion  ac tua l l y  en ta i led .  

ADV FREUND SC:    I  was go ing  to  take  you to  pa rag raph  

5 .8 .121 but  rea l l y  I  th ink  you have a l ready made tha t  po in t .   

You have a l ready a lso  re fer red  and d id  so  a t  an  ear l ie r  

s tage in  your  ev idence and so  I  took  you to  the  par t  o f  your  

a f f idav i t  tha t  dea l t  w i th  Wate r  and San i ta t ion .   The 

in tended inqu i ry  d id  no t  happen ,  so  we w i l l  no t  repeat  10 

ourse l ves there .    

 But  I  wou ld  l i ke  to  take  you now to  the  quest ion  o f  

communica t ions and Ms Fa i th  Muthambi  a t  pa rag raph  

5 .9 .14 .   I t  s ta r ts  a t  the  bo t tom o f  page 309 but  immedia te ly  

moves on to  the  next  page.    

MR JOHNSTON:    I  am there .  

ADV FREUND SC:    Now there  was a  meet ing  on  the  

27 t h  o f  March 2018 o f  the  Por t fo l io  Commi t tee  on  

Communica t ions.   Th is  i s  no t  a  commi t tee  to  wh ich  we had  

prev ious l y  re fe r red .   And th is  meet ing ,  apparent ly,  so  i t  i s  20 

sa id ,  was requested by  your  o rgan isa t ion .   I s  tha t  co r rec t?    

MR JOHNSTON:    I  am not  sure  tha t  we requested  i t  but  

we very  much wanted i t  to  happen.   Yes.  

ADV FREUND SC:    And you re fer  to  Annexure  10 .1  and 

Annexure  10 .1(s i c ) ,  page 672.   And once aga in ,  you have 
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de ta i led  PMG minutes  o f  th is  meet ing .    

 Now the  minute  show and you  re fer  in  your  

a f f idav i t  to  the  cha i rperson o f  tha t  commi t tee  prov id ing  an  

in t roduct ion  as  to  what  i s  ca l led  a l te rs  a l legat ion  wh ich  

was tha t  Ms Muthambi  had sent  conf ident ia l  Cab ine t  

dec is ions and re la ted  in fo rmat ion  to  the  Gupta  fami ly.    

 I s  tha t  a  fa i r  summary o f  the  s t ing  o f  what  you  

were  a l leg ing  and what  you wanted to  have inves t iga ted  

and dea l t  w i th?  

MR JOHNSTON:    Yes.   A l though I  was not  a  par ty  on  tha t  10 

bu t  I  th ink  tha t  was the  main  po in t .  

ADV FREUND SC:    A re  you a l lud ing  to  the  fac t  tha t  there  

was another  OUTA person invo lved w i th  th is  par t i cu la r  

i ssue?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    A l r igh t .   I  unders tand.   And when we 

look a t  paragraph 5 .9 .16 ,  we see tha t  a  member  o f  the 

ru l ing  par ty,  one  Mr  M Ka lako was suggest ing  tha t  the  

le t te r  f rom the  Deputy  Speaker  suggest ing  th is  de l ibera t ion  

was vague.    20 

 So i t  seems as i f  the  Deputy  Speaker  had asked 

tha t  there  shou ld  be  an ove rs igh t  by  th is  commi t tee  on  th is  

i ssue.   But  Mr  Ka lako sa id  i t  was c lear  tha t  your  

o rgan isa t ion  tha t  la id  charges aga ins t  . . . [ ind is t inc t  –  word  

cu t  o f f ]  He sa id  Ms Muthambi  had l ied  to  the  ad hoc  
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meet ing  dea l ing  w i th  the  SABC and he d id  no t  unders tand 

why her  i ssue was be ing  c i r cu la ted  and he sa id  tha t  the  

repor t  o f  the  ad hoc  commi t tee  had  made recommendat ions 

on  ac t ions tha t  had to  be  taken,  i t  was conc lus ive  in  h is  

v iew.  

 I  th ink ,  as  I  reca l l ,  tha t  was a  recommendat ion  tha t  

the  Pres ident  g ive  cons idera t ion  to  maybe re l iev ing  her  o f  

her  du t ies  in  tha t  par t i cu la r  po r t fo l io .   I s  my memory 

cor rec t  in  tha t  regard?  

MR JOHNSTON:    Yes.  10 

ADV FREUND SC:    And then he says,  he  no ted tha t :  

“OUTA has p rov ided ev idence and  the  dec is ion  was 

s imp le  tha t  Ms F  Muthambi  shou ld  be  charged and  

sent  to  p r ison.   There  was no need fo r  an  inqu i ry  to  

invest iga te ,  i t  wou ld  be  a  waste  o f  par l iamentary  

resources. ”  

And then the  Cha i rperson says:  

“There  was a  c lear  by  you on how Ms…” 

When I  say  you,  your  o rgan isa t ion .  

“…how Ms Muthambi  had v io la ted  the  conf ident ia l i t y  20 

o f  cab ine t .   I t  fe l l  under  the  e th ics  commi t tee . ”  

Now we dea l t  w i th  tha t  ear l ie r ,  d id  we not?   That  i s  a  

mat te r  tha t  you r  o rgan isa t ion  re fer red  to  the  e th ics  

commi t tee ,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes tha t  i s  and we had sent  them to  
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them about  s i x  months  ea r l ie r .  

ADV FREUND SC:    And your  ev idence th is  morn ing  was to  

th is  day you have  had no response  to  tha t ,  i s  tha t  cor rec t?  

MR JOHNSTON:    No,  we have had no responses.  

ADV FREUND SC:    So ,  in  shor t ,  what  came o f  th is  request  

tha t  th is  commi t tee  shou ld  invest iga te  and take  –  and 

exerc ise  proper  overs igh t  ove r  and requ i re  proper  

accountab i l i t y  by  Ms Muthambi ,  what  came o f  i t?  

MR JOHNSTON:    Noth ing  has come o f  i t  and Cha i rpe rson,  

I  wou ld  l i ke  to  h igh l igh t  th i s  po in t  because th is  i s  no t  on ly  10 

non ac t ion  resu l t ing  f rom our  a l legat ions,  wh ich  we do not  

know whether  the  e th ics  commi t tee  has dea l t  w i th  them o r  

no t ,  bu t  i t  i s  a lso  the  ad hoc  commi t tee ’s  recommendat ions  

wh ich  I  th ink  occur red  qu i te  long ago as  we l l .    

Those recommendat ions were  made by  a  commi t tee  

o f  par l iament  and noth ing  happened.   On the  cont rary ,  Ms 

Muthambi  was then put  in  a  Cha i rperson ’s  capac i ty  in  

par l iament  subsequent  to  tha t .  

 So what  Dr  Khoza sa id  be fo re  I  th ink  i s  qu i t e  

re levant  here  aga in  and tha t  i s  tha t ,  apparent ly,  fo r  the  20 

k ind  o f  t ransgress ion  tha t  we have seen and tha t  we have  

noted,  tha t  we have a l leged,  tha t  we have put  fo rmal  

compla in t s  together  on ,  tha t  peop le  are  ra ther  rewarded fo r  

th is  k ind  o f  behav iou r  as  opposed  to  be ing  pun ished fo r  i t  

and I  th ink  tha t  rea l l y  speaks to  the  d i sc re t ion  a f fo rded to  
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members  o f  par l iament  and  po l i t i ca l  par t ies  more  

spec i f i ca l l y.   I t  is  obv ious tha t  the  ru l ing  pa r ty,  o f  wh ich  

she is  a  par t ,  shows not  to  ins t i tu te  any pun ishment  o r  any 

consequences aga ins t  her.   On the  cont rary,  she en joys  a  

very  h igh  pub l i c  o f f i ce  to  th is  day.  

CHAIRPERSON :    So i t  i s  l i ke  peop le  can jus t  engage in  

wrongdo ing  and not  on ly  no th ing  happens,  no t  on ly  tha t  

there  are  no  consequences,  adverse  consequences,  bu t  

they cont inue or  ge t  g iven h igher  pos i t ions  and noth ing  

happens.   I t  i s  l i ke  there  is  comple te  impun i ty.  10 

MR JOHNSTON:    Yes,  Cha i rperson,  tha t  i s  exact ly  r igh t  

and i t  goes beyond the  recommendat ions and the  sub and  

the  submiss ions  we have made as  a  c iv i l  soc ie t y  

o rgan isa t ion  bu t  the  recommendat ions made by  in te rna l  

par l iamentary  s ta f f ,  who I  be l ieve  rea l l y  ca r ry  the  

ins t i tu t iona l  memory  o f  par l iamen t ,  these a re  ignored as  

we l l  and those peop le  a re  d i sempowered as  we l l .    

Some o f  those peop le  have commi t ted  su ic ide  and  

many o f  those peop le  have res igned f rom the i r  pos i t ions  in  

par l iament  say ing  tha t  they are  f requent ly  man ipu la ted  and  20 

abused by  sen io r  members  o f  par l i ament .    

So these ind iv idua ls  a re  no t  on ly  f ree  f rom 

consequences,  bu t  they are  a lso  f ree  to  abuse the  s ta f f  o f  

par l iament ,  peop le  who I  be l ieve  are  rea l l y  capab le  and  

w i l l i ng  to  do  the i r  work  in  the  pub l i c  in te res t  bu t  they are  
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no t  a l lowed to  do  tha t .  

CHAIRPERSON :    Th is  cu l tu re  o f  impun i ty  tha t  you  a re 

ta lk ing  about ,  is  i t  a  resu l t  o f  a  s i tua t ion  where  in  o rder  

fo r  act ion  to  be  taken  i t  depends on  the  ma jo r i ty  in  the 

commit tees o r  does i t  –  a re  there  o ther  fac to rs?   In  o ther  

words  i f ,  fo r  example ,  the  ma jo r i ty  par ty  does no t  want  i t s  

members to  be  d isc ip l ined  then  obv ious ly  no  mat te r  what  

m inor i ty  par t ies  say,  then  there  wou ld  be  no th ing  tha t  

happens o r  a re  there  some mechan isms wi th in  par l iament 

tha t  do  no t  depend on  the i r  leve l  o f  represen ta t ion  o f  the 10 

po l i t ica l  par t ies  wh ich  a re  g iven  the  power  to  make 

dec is ions o r  imp lement  …[ in te rvenes]  

MR JOHNSTON:    Cha i rperson,  i t  i s  the  fo rmer.   There  is  

no  accountab i l i t y  mechan ism tha t  I  am aware  o f  tha t  i s  

independent  o f  a  major i t y ’s  consensus.   For  example ,  I  

a lso  ind ica ted  th is  and I  w i l l  p robab ly  ge t  to  i t  la te r  on ,  bu t  

in  the  cha l lenges  tha t  I  see in  the  code o f  conduct  tha t  i s  

rea l l y  championed by  the  e th ics  commi t tee  in  par l iament ,  

when the  reg i s t ra r  makes a  f ind ing ,  and he cou ld  have a  

f ind ing  rea l l y  based on concre te  ev idence and he cou ld  20 

present  tha t  ev idence.   F i r s t l y,  i t  i s  conf ident ia l  so  the  

pub l i c  wou ld  no t  know but  then he cou ld  present  tha t  repor t  

to  the  e th ics  commi t tee  and they can,  accord ing  to  the  

same code o f  conduct ,  they  can s imp ly  choose  not  to  

anyth ing  w i th  her,  they can s imp ly  say tha t  we l l ,  Mr  
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Reg is t ra r,  we do  not  l i ke  what  you are  say ing ,  so  p lease 

s top  i t ,  c lose  the  repor t  down and  le t  us  move on and tha t  

i s  what  I  suspect  i s  happen ing  and there  is  no  ove rs igh t  o f  

tha t .  

And one o f  the  key recommendat ion  I  wou ld  l i ke  to  

make and my o rgan isa t ion  has cons is ten t ly  t r ied  to  make is  

tha t  there  must  be  pub l i c  ove rs igh t  and fo r  tha t  to  

happened the re  needs to  be  t ransparency,  the  e th ics  

commi t tee ’s  de l ibera t ions are  conf ident ia l ,  a lways,  so  we  

have no idea what  goes on the re  and I  th ink  a  s imp le  10 

sys temic  in te rvent ion  wou ld  be  to  empower  bo th  

par l iamentary  s ta f f  in  par l iament  and c i v i l  soc ie t y  

o rgan isa t ions or  representa t i ves  o f  the  pub l i c  to  rea l l y  

have some overs igh t  o f  what  par l iament  does i t se l f .  

CHAIRPERSON :    Yes,  thank you.   Mr  Freund?  

ADV FREUND SC:    P resumably  on  the  e th ics commi t tee  

issue tha t  you are  contend ing  fo r  i s  tha t  tha t  shou ld  no t  be  

in  secre t ,  tha t  there  shou ld  be  t ransparency as  to  the 

proceed ings and  the  ou tcomes o f  p roceed ings be fore  the  

e th ics  commi t tee ,  i s  tha t  cor rec t?  20 

MR JOHNSTON:    Yes,  tha t  i s  cor rec t .   I  mean ,  in  the 

beg inn ing  I  t r ied  to  apprec ia te  wha t  reasons there  m ight  be  

fo r  tha t  and one  can unders tand tha t  some invest i ga t ions  

requ i red  conf iden t ia l i t y  and tha t  an  invest iga t ion  cou ld  be  

jeopard i sed i f  a l l  i t s  de ta i l s  were  known,  tha t  i s  
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unders tandab le  bu t  a f te r  about  four  years  o f  comple te  non-

response f rom th is  commi t tee ,  comple te  non ac t ion ,  wh ich  

they are  f ree  to  do ,  I  th ink  my perspect ive  has changed  

and I  th ink  tha t  tha t  commi t tee ’s  de l ibe ra t ions shou ld  be  

t ransparent  and open to  the  pub l i c .  

CHAIRPERSON :    I  am concerned about  what  you say  

happens or  does not  happen in  the  e th ics  commi t tee  bu t  a t  

the  same t ime I  am keep ing  an eye on not  go ing  beyond  

what  i s  the  te rms o f  re fe rence o f  the  Commiss ion  and in  

o rder  to  –  I  mean,  we are  look ing  a t  the  par l iamenta ry  10 

overs igh t  on  the  bas i s  tha t  i f  the  Commiss ion  f inds  tha t  

leve l s  o f  cor rup t i on  tha t  we have  reached and tha t  there  

was s ta te  capture ,  one wou ld  want  to  say what  

recommendat ions  shou ld  the  Commiss ion  make to  t ry  to  

make sure  tha t  s ta te  capture  does not  happen aga in  or  to  

make sure  tha t  the  leve ls  o f  cor rup t ion  a re  brought  down 

and tha t  i s  when then says okay,  le t  us  look a t  what  

s t ruc tures  have a  ro le  to  p lay,  then you go to  the  quest ion  

o f  par l iamenta ry  overs igh t  bu t  one  must  jus t  be  care fu l .    

So  I  want  to  ask  you because you may be ab le  t o  20 

say we l l ,  you  wou ld  th ink  tha t  how the  e th ics  commi t tee o f  

par l iament  dea ls  w i th  compla in ts  aga ins t  members  o f  

par l iament ,  th is  is  how i t  wou ld  come in ,  in to  the  issue o f  

par l iamentary  overs igh t  o r  –  so  tha t  then one can see okay,  

i t  fa l l s  w i th in  because i f  i t  fa l l s  w i thout  maybe one wou ld  
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jus t  be  unhappy but  no t  be  ab le  to  do  anyth ing  about  i t .   

A re  you ab le  to  say anyth ing?  

MR JOHNSTON:    Yes,  Cha i rpe rson,  I  unders tand tha t  

there  is  a  l im i t  to  th is  inqu i ry ’s  scope and var ious 

Const i tu t iona l  Cour t  judgments  have a l so  made the  po in t  

very  c lear  tha t  i t  i s  no t  the  p lace any judge to  say how 

par l iament  shou ld  do  i t s  work  and I  th ink  tha t  i s  re f lec ted  

in  the  const i tu t ion  as  we l l .    Bu t  what  I  th ink  someone in  

your  capac i ty  has the  pos i t ion  to  say,  i s  whether  o r  no t  

those mechan isms tha t  a re  there  are  be ing  used  10 

appropriately  and  whethe r  those mechan isms tha t  a re  the re  

ac tua l l y  g ive  exp ress ion  and proper  man i fes ta t ion  o f  what  

the  const i tu t ion  demands and in  my v iew,  i t  does not .   But  

tha t  i s  my v iew,  Cha i rperson.  

CHAIRPERSON :    Okay,  thank you.   You may cont inue,  Mr  

Freund.  

ADV FREUND SC:    Yes,  thank you ,  Cha i r.   Mr  Johnston,  i s  

there  any reason why you wou ld  th ink  tha t  the  e th ics  

compla in t s  tha t  you have been re fer r i ng ,  tha t  were  

unreso lved,  have  any re la t ionsh ip  to  the  quest ion  o f  the  20 

proper  overs igh t  by  par l iament  in  respect  o f  a l leged s ta te  

capture  o r  co r ru p t ion ?  I s  there  a  connect ion  o r  no t  a  

connect ion  and i f  there  i s  a  connect ion  why wou ld  you  

th ink  there  is  a  connect ion?  

MR JOHNSTON:    I  wou ld  th ink  there  is  de f in i te ly  a  
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connect ion .   The  jo in t  commi t tee  on  e th ics  and members ’ 

in te res ts  a re  a lmost  so le ly  respons ib le  the  conduct ,  e th ica l  

conduct  o f  members  o f  par l iament  and i f  there  a re  

ins tances whether  e i ther  someone ex te rna l  o r  someone  

in te rna l  i s  say ing  tha t  members  o f  par l iament  a re  no t  

car ry ing  ou t  the i r  ove rs igh t  and,  as  a  resu l t ,  s ta te  capture  

i s  le f t  unabated.  

 I t  tha t  i s  no t  fo l lowed up,  i f  no th ing  is  done about  

tha t ,  then the  u l t imate  consequence is  tha t  s ta te  capture  

cont inues and I  have not iced tha t  many o f  the  wi tnesses 10 

who come here  have sa id  tha t  in  the i r  v iew i t  i s  cont inu ing  

a t  th is  moment  and I  be l ieve  the  e th ics  commi t tee ’s  non 

ac t ion  and the i r  conf ident ia l i t y  a re  very  easy masks beh ind  

wh ich  our  l eaders  can h ide  and I  th ink  i t  i s  a  key  reason  

why s ta te  capture  i s  cont inu ing .   

 But  i t  i s  more  genera l  i ssue,  I  th ink  the  e th i cs  

commi t tee  is  rea l l y  where  the  buck s tops and they  shou ld  

have brought  in  consequences and  they s t i l l  shou ld  fo r  the  

fac t  tha t  o ther  members  o f  par l iament  and commi t tee  

cha i rperson in  par t i cu la r  a re  no t  do ing  the i r  work  or  they  20 

d id  no t  do  the i r  work  in  the  past  and,  as  a  resu l t ,  there  was  

loo t ing  in  the  pub l i c  sec tor  and taxpayers ’ money was los t .  

ADV FREUND SC:    Now we take you back to  a  pa rag raph  

tha t  we have a l ready touched on ear l ie r  a t  page 298 and i t  

i s  parag raph 5 .8 .104.  
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CHAIRPERSON :    I  am sor ry,  what  paragraph?  

ADV FREUND SC:    5 .8 .104.  

CHAIRPERSON :    Okay,  thank you .  

ADV FREUND SC:    Do you have tha t ,  Mr  Johnston? 

MR JOHNSTON:    Yes,  I  do .  

ADV FREUND SC:    The two spec i f i c  compla in ts  tha t  you  

have a l luded to ,  lodged by  your  o rgan isa t ion  to  the  e th ics  

commi t tee  re la ted  on  the  one hand to  the  Min i s te r  o f  

Communica t ions,  Fa i th  Muthambi ,  and on the  o the r  hand – 

she was the  fo rmer  m in i s te r  and  a lso ,  on  the  o ther  hand,  10 

the  fo rmer  Min i s te r  o f  Minera l  Resources,  Mosebenz i  

Zwane.   What  was the  nub o f  the  a l legat ion  aga ins t  Fa i th  

Muthambi?  

MR JOHNSTON:    I  wou ld  p re fer  to  g ive  tha t  to  the  

Commiss ion  in  wr i t ing ,  i f  tha t  i s  a l r igh t .  

ADV FREUND SC:    Wel l ,  we can go to  annexure  5 .6 ,  i f  

you  pre fe r  wh ich  is  a t  page 606 and i t  runs th rough to  page 

627,  i t  i s  an  a f f idav i t  p resented by  S te fan ie  F ick  o f  OUTA 

and i t  re fe rs  to  what  Mr  Zwane i s  accused o f  do ing  and,  in  

shor t ,  i t  seems to  me on a  qu ick  read ing ,  tha t  i t  is  a t  the 20 

very  hear t  o f  a l leged s ta te  captu re  or  cor rup t  ac t i v i t ies .   

Do you agree?  

MR JOHNSTON:    Yes,  I  agree.  

ADV FREUND SC:    That  i s  in  respect  o f  Mr  Zwane.   In  

respect  o f  …[ in te rvenes]  
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CHAIRPERSON :    That  was in  respect  o f  Ms Muthambi ,  i s  

i t ,  S te fan ie  F ick  or  bo th  –  bo th  Ms Muthambi  and Mr  

Zwane?  

MR JOHNSTON:    No,  on  a  qu ick  read ing ,  Cha i r,  o f  th is  

par t i cu la r  a f f idav i t  and th is  pa r t i cu la r  annexure .  

CHAIRPERSON :    Yes.  

ADV FREUND SC:    I t  seems to  re fer  to  Mr  Zwane on ly  bu t  

I  be l ieve  tha t  we have re fe r red  e lsewhere  in  your  ev idence 

today,  Mr  Johnston,  to  …[ in tervenes]  

CHAIRPERSON :    I  have  seen one  tha t  re la tes to  Ms 10 

Muthambi ,  I  am no t  sure  where  i t  is  bu t  I  have  seen i t  and 

I  have  read  i t  and  i t  is  ve ry  use fu l  a ff idav i t  by  the  same 

deponent ,  I  th ink  Ms F ick .  

ADV FREUND SC:    Yes,  I  do  no t  p ropose,  Cha i r ,  to  

be labour  the  po in t ,  the  mater ia l  i s  be fore  you.  

CHAIRPERSON :    Yes,  yes ,  bu t  I  th ink  the  po in t  you seek 

to  h igh l igh t  o r  to  ra ise  w i th  Mr  Johnston is  …[ in tervenes]  

ADV FREUND SC:    Wel l ,  we …[ in tervenes]  

CHAIRPERSON :    I s  you th ink  the  propos i t ion  tha t  i f  the 

compla in t  tha t  i s  re fe r red  to  o r  one,  i t  i s  tha t  to  the  ex ten t  20 

tha t  the  e th ics  commi t tee ’s  ju r i sd ic t ion  is  w ide  enough to  

inc lude conduct  t ha t  re la tes  to  s ta te  capture  i f  members  o f  

the  execu t ive  o r  members o f  par l iament  a re  a l leged to  

have  been engaged in  acts  o f  s ta te  cap tu re ,  co rrup t ion 

and  so  on ,  then  tha t  –  then  i t  wou ld  be impor tan t  to  look 
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a t  what  the  e th ics  commit tee  does when those  issues –  

those  compla in ts  a re  re fe r red  to  i t  because  i f  i t  does 

no th ing ,  i t  does no t  de te r  the  members o f  par l iament 

concerned  f rom con t inu ing  because  they know there  wi l l  

no t  be  any consequences.  

ADV FREUND SC:    Indeed,  Cha i r ,  tha t  is  the  a rgument .  

CHAIRPERSON :    And  you wou ld  reca l l ,  Cha i r ,  tha t  we 

re fe r red  on ly  a  few minu tes ago  to  the  mater ia l  a t  page 

310  and  fo l lowing  o f  th is  bund le  where  the 

communica t ions commit tee  thought  tha t  OUTA has  10 

p resen ted  such  and  open and  shu t  case  tha t  they shou ld  

no t  –  i t  shou ld  go  to  the  e th ics  commit tee ,  so  they 

cer ta in ly  had  the  v iew,  r igh t l y  o r  wrong ly ,  tha t  i t  was a  

mat te r  wi th  e th ics  commit tee ’s  mandate .  

Bear in mind,  Chair ,  tha t  these  min is te rs  were  a t  the  

t ime o f  the  a l leged  misconduct  members o f  par l iament  and 

a re  to  th is  day cha i rs  o f  por t fo l io  commit tees and 

members o f  par l iament .  

CHAIRPERSON :    We l l ,  I  have  jus t  found  Ms F ick ’s  

a f f idav i t  tha t  re la tes to  I  th ink Ms Muthambi ,  i t  s ta r ts  a t  20 

page 682 ,  Mr  Freund.  

ADV FREUND SC:    Yes,  thank you ,  Cha i r .   I t  i s  a  very  

comprehensive  a f f idav i t .   May I  ask Mr  Johnston ,  is  Ms 

F ick  s t i l l  w i th  OUTA? 

MR JOHNSTON:    Yes,  Cha i rperson ,  she  is .   
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CHAIRPERSON :    Okay,  no ,  because  I  th ink  tha t  the 

Commiss ion  may wish  her  to  –  I  may wish  her  to  come and 

test i fy  based on  her  a f f idav i t ,  so  tha t  is  why I  wanted  to  

f ind  ou t  whether  she  i s  s t i l l  the re .   Her  a f f idav i t  is  ve ry  

comprehensive ,  I  found  i t  wou ld  be  qu i te  use fu l .    Bu t  tha t  

is  f ine ,  the  re levan t  –  somebody in  the  Commiss ion  wi l l  be  

in  touch  wi th  her .  

MR JOHNSTON:    Thank you ,  Cha i r .  

CHAIRPERSON :    Mr  Freund? 

ADV FREUND SC:    Thank you ,  Cha i r .   Now I  jus t  want  to  10 

go  back to  ano ther  issue  in  wh ich  you  engaged the  Cha i r  

a  few minu tes ago  when we were  ta lk ing  about  the 

quest ion  o f  impun i ty  and  there  was some d iscuss ion  about  

to  what  exten t  i s  th is  the  respons ib i l i ty  o f  par l iament  and 

to  what  exten t  m igh t  the  respons ib i l i ty  l ie  e lsewhere .   Now 

I  want  to  re fe r  you  to  the ev idence  o f  severa l  fo rmer 

wi tnesses.   One tha t  comes to  mind  is  Ms Khoza ,  Dr  

Khoza .    

 She  says i f  you  look a t  the  ru les,  the  ru les p rov ide 

tha t  the  cha i rs  o f  each  por t fo l io  commit tee  a re  de te rmined 20 

by a  vo te  o f  the  members o f  the  commit tee ,  in  o ther  words 

the  MPs have  the  power  to  de te rmine  who wou ld  become 

the  cha i r  o f  a  commiss ion  bu t  she a lso  sa id ,  i f  I  remember 

cor rect ly ,  and  the  record  wi l l  how tha t  I  am r igh t  o r  wrong ,  

she  a lso  sa id  tha t  in  rea l i ty  the  dec is ion  is  made by the  
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ANC’s dep loyment  commit tee ,  tha t  the  MPs who come to  

these  commit tee meet ings,  por t fo l io  commit tees,  when 

they a re  go ing  to  e lect  cha i r ,  come wi th  ins t ruct ions f rom 

the  por t fo l io  commit tee  o r  some o ther  s t ructu re  o f  the 

Af r ican  Nat iona l  Congress as a  par ty  as to  who is  to  

appo in ted so  that  I  want  to  pu t  to  you  fo r  your  comment 

tha t  the  u l t imate accountab i l i ty  fo r  the impun i ty ,  i f  i t  i s  

impun i ty ,  o f  peop le  who have  been accused and  aga inst  

whom there  is  apparen t ly  a  pr ima fac ie  case  o f  se r ious 

misconduct ,  when they a re  pu t  back as cha i rs  o f  por t fo l io  10 

commit tees,  the  accountab i l i ty  must  l ie  wi th  the  po l i t ica l  

par ty .   What  is  your  v iew on  tha t?  

MR JOHNSTON:    Yes,  tha t  is  exact l y  r igh t  and  i t  does no t  

come as a  surp r ise  a t  a l l .   As I  sa id  be fo re ,  i t  i s  ve ry  c lear  

very  o f ten  tha t  de l i be ra t i on s  on  re co rd  and  the  fo rma l  

mee t ing s  tha t  so meon e  l i ke  m yse l f ,  wh o  i s  no t  pa r t  o f  a  

po l i t i ca l  p a r t y ,  a re  ab le  to  a t te nd  bu t  th e  p roc eed i ngs  

a re  no t  re a l  an d  wha t  I  mea n  b y  tha t  i s  tha t  d e c i s ion s  

a re  t a ken  be fo re hand  and  then  the y  a re  a c te d  o u t  a s  i f  

the y  we re  be ing  ta ken  in  tha t  m e e t ing  and  the  se le c t io n  20 

o f  a  Cha i rpe rso n ,  I  h a ve  no  d oub t  th a t  t ha t  i s  e xa c t l y  the  

ca se ,  tha t  t he y  wou ld  be  ch o se n  b e fo re hand .    

An d  ye s ,  a s  I  sa id ,  i t  i s  no t  so  m u ch  m ys te r iou s  

an ym ore ,  th a t  I  th in k  ma n y  m e mbe rs  o f  the  ANC and  

pe rh ap s  the y  a re  n o t  t he  o n l y  po l i t i ca l  p a r t y  t ha t  
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ope ra te s  t h i s  wa y ,  bu t  you r  a l ign men t  mu s t  b e  f i r s t  and  

fo re mo s t  w i t h  th a t  con s t i tu t ion  o f  th a t  po l i t i ca l  pa r t y ,  no t  

w i t h  t he  con s t i t u t ion  o f  the  co un t r y  an d  i f  t ho se  two  a re  

in  con f l i c t  t he n  yo u  mu s t  i n va r i ab l y  s t i ck  to  the  

con s t i tu t ion  un de r  de man d s  and  d i re c t i ve s  o f  the  

po l i t i ca l  p a r t y  no t  t he  co n s t i t u t io n .    

So  ye s ,  I  wo u ld  sa y  the  a ccou n ta b i l i t y  an d  th e  

re spon s ib i l i t y  l i e s  ve ry  mu ch  w i th  a  po l i t i ca l  p a r t y .   

ADV FREUND SC:    Now I  want  to  move on and dea l  w i th  a  

new issue wh ich  i s  the  por t fo l io  commi t tee  on  Home Affa i rs  10 

and I  cou ld  possib ly dea l  w i th  i t  on ly  very  br ie f l y.   You w i l l  

reca l l  tha t  in  June o f  2017 i t  was a  le t te r  f rom Mr  Fro l i ck  to  

the  cha i r  o f  tha t  commi t tee  request ing  an  inves t iga t ion  

w i th in  tha t  commi t tee ’s  remi t  o f  the  a l legat ions o f  s ta te 

capture  and cor rup t ion  and in  par t i cu la r,  i t  seems,  the  

concern  was about  the  speedy natura l i sa t ion  in  unusua l  

c i rcumstances o f  members  o f  the  Gupta  fami ly  and re la ted  

persons.   Have I  summar ised tha t  fa i r l y?  

MR JOHNSTON:    Yes.  

ADV FREUND SC:    Now what  you dea l  w i th  a t  page 313 20 

and 314 and 315  are  two meet ings tha t  took p lace .   The  

f i rs t  on  the  12  September  2018 wh ich  is  ve ry  much more  

than a  year  a f te r  June o f  2017 and the  second on the  12  

March 2019,  i t  i s  obv ious l y  cons iderab ly  la te r  and the  ne t  

resu l t  we f ind ,  i t  seems,  a t  pa ragraph 5 .10 .5  and  th is  i s  
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on ly  in  March o f  2019 tha t  th is  po in t  i s  reached.   There  you 

say:  

“The inqu i ry  revo lved around the  a l leged ly  improper  

re la t ionsh ip  be tween the  fo rmer  Min is te r  o f  Home 

Affa i rs ,  Ma lus i  G igaba,  and the  Gupta  fami ly.   The i r  

fas t - t racked na tura l i sa t ion  served to  lay  a  

foundat ion  fo r  the i r  in ten t ions to  en ter  in to  lucra t i ve  

bus iness re la t ions  w i th  the  South  A f r i can 

government . ”  

And then make the  same po in t ,  wh ich  you make over  and  10 

over  aga in :  

“Mr  G igaba has not  su f fe red  any consequences as  a  

resu l t  o f  the  improper  wa iver  o f  cer ta in  

requ i rements . ”  

Which  I  th ink  i s  what  the  commi t tee  u l t imate l y  found had  

taken p lace,  i s  tha t  cor rec t?  

MR JOHNSTON:    Yes,  tha t  i s  co r rec t  and I  wou ld  jus t  l i ke  

to  qua l i f y  tha t  ve ry  br ie f l y.   H is  d i sc re t ion  was someth ing  

tha t  was lega l l y  permiss ib le  and I  th ink  the  main  

recommendat ion  tha t  came as a  resu l t  o f  th is  inqu i ry  was 20 

to  ac tua l l y  change tha t  p rov i s ion  in  the  Act  tha t  a l l ows fo r  

m in is te r i a l  d iscre t ion  on  ear l y  na tu ra l i sa t ion  and not  on ly  – 

once aga in ,  no t  on ly  Mr  G igaba not  faced any  

consequences but  in  my unders tand ing  he has been  

dep loyed to  Lu thu l i  House as  the  head o f  po l i cy.   The same 
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w i th  fo rmer  Min is te r  Mokonyane.  

ADV FREUND SC:    Now tha t  comple tes  the  ev idence I  

p ropose to  lead f rom you on what  we might  ca l l  i ssues o f  

fac t  bu t  you do a l so  dea l  a t  the  conc lus ion  o f  your  a f f idav i t  

in  par t  6 ,  i t  s ta r ts  a t  page 315 w i th  what  you ca l l  

par l iamentary  overs igh t  cha l lenges and you then go on to  

dea l  w i th  recommendat ions.    

Now,  Mr  Johnston,  you w i l l  app rec ia te  tha t  we are  

under  qu i te  cons iderab le  t ime pressure  so  I  wou ld  l i ke  you,  

i f  you  cou ld  jus t  to  speak ve ry  br i e f l y  to  one o f  your  main  10 

po in ts  and i t  seems to  me tha t  one o f  your  main  po in ts  i s  

th is ,  tha t  the  ru les  empower  overs igh t  by  por t fo l io  

commi t tees bu t  they confer  enormous d i scre t ion  on  the  

commi t tees and  your  concern  is  tha t  wh i l s t  they  are  

empowered,  the  ru les ,  as  i t  were ,  impose no ob l iga t ions 

and I  th ink  the  a rgument  you advance is  tha t  the  breadth  o f  

the  d isc re t ion  and the  absence o f  ob l iga t ion  is  someth ing  

you th ink  needs to  be  cons idered.   I s  tha t  a  fa i r  synops is  

o f  you r  f i rs t  core  po in t?  

MR JOHNSTON:    Yes,  i t  very  much is  and I  wou ld  jus t  l i ke  20 

to  say tha t  one o f  the  core  prob lems tha t  I  see in  tha t  i s  

tha t  the  empowerment  o f  members o f  par l iament  and the  

empowerment  o f  the  pub l i c  i s  a f fec t i ve l y  jux taposed and 

obv ious ly  tha t  i s  the  oppos i te  o f  what  the  const i tu t ion  

rea l l y  demands,  wh ich  is  tha t  par l iament  i s  supposed to  be  
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the  ins t i tu t ion  th rough wh ich  the  pub l i c  can f ind  i t s  

express ion  in  po l i t i ca l  d iscourse  and tha t  jus t  i s  no t  the  

case.  

 I  wou ld  bu i ld  up  to  th is  bu t  one o f  my main  

recommendat ions  is  to  rea l l y  be t te r  emphas ise  Sect ion  

59(1)  o f  the  const i tu t ion  wh ich  says tha t  the  Nat iona l  

Assembly  must  fac i l i ta te  pub l i c  invo l vement  in  the  

leg is la t i ve  and  o ther  p rocesses obv ious ly  and i t s  

commi t tees and we are  very  much o f  the  op in ion  tha t  they  

do  not  do  tha t  adequate ly  and tha t  tha t  i s  one o f  the  main  10 

reasons why they have been ab le  to  opera te  w i th  such 

impun i ty.  

ADV FREUND SC:    I f  I  can  jus t  in te r rup t  you there ,  Mr  

Johnston,  i t  seems to  me tha t  you are  merg ing  two 

d i f fe ren t  po in t s .   The po in t  you have now been  

emphas is ing  is  a  po in t  tha t  you emphas ise  in  your  a f f idav i t ,  

i t  i s  a  po in t  about  the  des i rab i l i t y  o f  permi t t ing  pub l i c  

par t i c i pa t ion  and  c iv i l  soc ie ty  o rgan isa t ion  par t i c i pa t ion  in  

the  processes du r ing  wh ich  overs igh t  takes p lace.   I s  tha t  

one o f  you r  co re  v iews?  20 

MR JOHNSTON:    Yes i t  i s .  

ADV FREUND SC:    Okay.   But  I  was ac tua l l y  t ry ing  to  dea l  

w i th  a  s l igh t ly  d i f fe ren t  po in t  wh ich  i s  the  f i rs t  po in t  tha t  

you made and i t  s t r i kes  me as a  separa te  po in t .   I f  I  can  

take  you back to  paragraph 6 .2  o f  your  a f f idav i t ,  i t  i s  a t  
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page 315,  there  you c i te  the  fundamenta l  const i tu t iona l  

p rov is ion  o f  re levance,  Sect ion  55 (2)  wh ich  says tha t :  

“The Nat iona l  Assembly  must  p rov ide  fo r  

mechan isms to  ensure…”  

And then you under l ine  the  words “ to  ensure”  

“…that  a l l  execu t ives ’ o rgans o f  s ta te  in  the  

na t iona l  sphere  o f  government  a re  accountab le  to  

i t . ”  

And you under l ine  the  word  “accountab le ”  and I  had the  

impress ion ,  on  a  read ing  o f  your  a f f idav i t ,  tha t  a  po in t  you 10 

were  t r y ing  to  emphas ise ,  leav ing  as ide  c i v i l  soc ie ty  

par t i c i pa t ion ,  i s  tha t  whether  i t  i s  the  ru les  or  the  cu l tu re ,  

the  fac t  o f  the  mat te r  i s ,  there  is  enormous d isc re t i on  as  to  

whethe r  in  fac t  exerc i se  proper  overs igh t  and tha t  i s  one o f  

your  many compla in ts .   Am I  cor rec t l y  paraphras ing  and 

summar is ing  one o f  you r  po in t s?  

MR JOHNSTON:    Yes and I  a l so  qua l i f y  tha t  be  re fer r ing  

to  the  separa t ion  o f  powers  wh ich  I  th ink  i s  someth ing  tha t  

comes to  the  fo re  very  f requent ly  in  the  mob i l i sa t ion  o f  the  

sub jud ice  ru le ,  fo r  example ,  where  the  suggest ion  is  tha t  20 

i f  cour t s  o r  the  Pub l ic  Pro tec tor  o r  anyone e lse ,  any o ther  

au thor i t y  beyond the  rea lm o f  pa r l iament  i s  dea l ing  w i th  a  

par t i cu la r  i ssue tha t  e i ther  cannot  o r  shou ld  no t  dea l  w i th  

tha t  same issue and I  d isagree w i th  tha t  and even  though 

Sect ion  52 (2)  o f  the  const i tu t ion  says tha t  Nat iona l  
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Assembly  must  p rov ide  fo r  mechan isms,  i t  does no t  rea l l y  

make i t  exp l i c i t  tha t  they must  use them and I  th ink  tha t  i s  

the  nub o f  the  prob lem,  i s  tha t  tha t  i s  p rec i se l y  the  

in te rpre ta t ion  tha t  members  o f  the  ru l ing  par t y  have taken 

is  tha t  yes ,  we must  p rov ide  fo r  those ru les  and in  my v iew 

those ru les  are  there ,  there  are  mechan isms fo r  overs igh t  

bu t  they s imp ly  a re  no t  used.  

ADV FREUND SC:    Mr  Johnston ,  I  do  no t  p ropose to  ask  

you any fu r ther  quest ions save fo r  th is .   I  am we l l  aware  

tha t  you have pu t  a  lo t  o f  t ime and e f fo r t  in to  d ra f t ing  th is  10 

a f f idav i t  and I  am aware  tha t  there  is  a  g reat  dea l  tha t  you  

dea l  w i th  in  th is  a f f idav i t  tha t  we have not  dea l t  w i th  

exp l i c i t l y  in  th is  hear ing .   I s  there  any one or  two po in ts  

tha t  you fee l  tha t  shou ld  have been emphas ised and tha t  

you have not  ye t  had an oppor tun i t y  to  emphas ise?  

MR JOHNSTON:    Thank you,  Mr  Freund.   Most  o f  the  

po in ts  I  want  to  emphas is  I  have but  the  one tha t  I  made 

pen-u l t imate l y  on  the  inc lus ion  o f  the  pub l i c  and the  

empowerment  o f  the  pub l i c  and par l iamentary  s ta f f  I  th ink  

i s  one tha t  I  shou ld  emphas ise  aga in  and I  a lso  wou ld  l i ke  20 

to  make i t  c lea r  tha t  bo th  in  terms o f  the  f inances o f  

par l iament  and in  te rms o f  the  laws tha t  govern  par l iament ,  

members  o f  pa r l iament  a re  the  on ly  ones who a re  

e f fec t i ve l y  empowered and in  –  I  th ink  i t  i s  –  le t  me be ve ry  

c lea r  on  tha t ,  in  Sect ion  58(1)  o f  the  const i tu t ion  i t  say  
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tha t :  

“Government  members ,  deputy  m in is te rs  and 

members  o f  the  Nat iona l  Assembly  have f reedom o f  

speech in  the  assembly  and i t s  commi t tees sub jec t  

to  i t s  ru les  and o rde rs  bu t  a re  no t  l iab le  to  c i v i l  o r  

c r im ina l  p roceed ings,  a r res t ,  impr isonment  o r  

damages fo r  any th ing  tha t  they sa id  and p roduced 

before  or  submi t ted  to  the  assembly  or  any o f  i t s  

commi t tees or  anyth ing  revea led  as  a  resu l t  o f  

anyth ing  tha t  they have sa id  and p roduced befo re  or  10 

submi t ted  to  the  assembly  or  any o f  i t  commi t tees”  

And I  wou ld  l i ke  t o  jus t  g i ve  my v iew on tha t .   I  th ink  tha t  i s  

a  p rov is ion  tha t  has been exp lo i ted  and I  th ink  tha t  i s  a lso  

a  reason why a  m in is te r  wou ld  be  ca l led  be fore  a  

commi t tee  be fore  any te rms o f  re fe rence have been put  

together  s imp ly  because one can admi t  w rongdo ing  and 

exp l i c i t l y  one wou ld  be  pro tec ted  and I  th ink  tha t  many  

peop le  who are  in  par l iament ,  cha i rpersons in  par t i cu la r,  

a re  peop le  who wou ld  ra ther  be long in  p r ison but  there  i s  

rea l l y  no th ing  fo r  the  pub l i c  to  do  about  tha t  and I  be l ieve  20 

tha t  i s  someth ing  tha t  shou ld  change.  

ADV FREUND SC:    Thank you,  Mr  Johnston,  I  have no  

fu r ther  quest ions.  

CHAIRPERSON :    Thank you very  much,  Mr  Johnston,  fo r  

ava i l ing  yourse l f  to  ass i s t  the  Commiss ion ,  we apprec ia te  i t  
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very  much,  you a re  now excused.  

MR JOHNSTON:    Thank you,  Cha i r.  

CHAIRPERSON :    Mr  Freund?  

ADV FREUND SC:    Cha i r,  the  next  wi tness is  Mr  Fro l i ck .  

CHAIRPERSON :    Yes.  

ADV FREUND SC:    Who was logged in ,  I  jus t  want  to  

check tha t  he  is  p resent ly  access ib le .   Yes,  he  seems to  be  

on l ine .   So we can dea l  w i th  ev idence as  soon as  you are  

ready to  dea l  w i t h  h im.  

CHAIRPERSON :    Ja ,  I  wou ld  l i ke  us  to  take  ten  m inutes  10 

ad journment  and  then s ta r t  w i th  h im.   Le t  us  take  a  ten  

m inutes  ad jou rnment ,  i t  i s  twenty  f i ve  past ,  so  twenty  f i ve  

to .   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Yes Mr  Freund?  

ADV FREUND SC:    Thank you Cha i r,  the  next  w i tness w i l l  

be  Mr  Cedr ic  Fro l i ck .  

CHAIRPERSON:    Yes.  

ADV FREUND SC:    Perhaps before  I  ask  Mr  Fro l i ck  any I  20 

want  to  d raw your  a t ten t ion  to  the  fac t  tha t  Mr  Fro l i ck ’s  

a f f idav i t  fo rms par t  o f  Exh ib i t  ZZ1 f rom page  1  and 

fo l low ing o f  Bund le  1 ,  bu t  you w i l l  reca l l  Cha i r  tha t  there  is  

a  se t  o f  a f f idav i t s  f rom representa t i ves  o f  the  A f r i can  

Nat iona l  Congress o f  wh ich  th is  was jus t  one.   I  wou ld  



05 FEBRUARY 2021 – DAY 338 
 

Page 131 of 212 
 

p ropose,  sub jec t  to  your  v iews tha t  in  due course  I  move to  

have admi t ted  the  en t i re  exh ib i t  even though not  a l l  o f  the 

deponents  to  a f f idav i t s  w i l l  necessar i l y  tes t i f y,  they  have 

submi t ted  th is  and I  w i l l  be  mov ing ,  i f  you  so  approve,  fo r  

the  en t i re  exh ib i t  to  be  admi t ted  as  a  s ing le  exh ib i t .  

CHAIRPERSON:    Bu t  the  o ther  a f f idav i t s  a re  no t  

annexures to  h is  a f f idav i t  a re  they? 

ADV FREUND SC:    No they a re  no t ,  i f  I  can  take  you to  

page 1  o f  Bund le  1  Cha i r.  

CHAIRPERSON:    Ja ,  I  am in  Bund le  1 .  10 

ADV FREUND:   So the  cover  page tha t  I  have as  page 1   

shows tha t  there  are  ac tua l l y  n ine  sub-exh ib i t s  you might  

ca l l  them,  each one o f  wh ich  is  a  se l f -s tand ing  independent  

a f f idav i t ,  so  fo r  example  the  second one is  the  a f f idav i t  o f  

the  La te  Jackson Mthembu . . . [ in te rvenes]   

CHAIRPERSON:    Okay so r ry,  I  th ink  we are  . . . [ in te rvenes]   

ADV FREUND SC:    For  example  . . . [ in te rvenes]   

CHAIRPERSON:    I  th ink  we are  no t  look ing  a t  the  same 

page,  bu t  I  have in  f ron t  o f  me Bund le  1 ,  bu t  Bund le  1  –  oh  

okay,  no ,  now I  see,  yes  page 1 .  20 

ADV FREUND SC:    And you w i l l  reca l l  Cha i r,  and I  w i l l  

dea l  w i th  th is  th rough the  w i tness ,  bu t  you w i l l  reca l l  tha t  

the  Commiss ion ,  th rough the  Commiss ion ’s  secre tary,  

i ssued inv i ta t ions  to  po l i t i ca l  par t ies  to  submi t  bo th 

ev idence and representa t ions and the  A f r i can Nat iona l  
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Congress responded to  tha t  by  in  due course  present ing  

rea l l y  as  a  package the  a f f idav i t s  tha t  we see in  ZZ1,  they 

are  n ine  separa te  ind iv idua l ’s  a f f idav i t s  o f  whom I  am on ly  

p ropos ing  to  ca l l  as  w i tnesses four  o r  f i ve ,  and one o f  them 

you have a l ready heard  f rom but  nonethe less  my 

submiss ion  w i l l  be  in  due course ,  sub jec t  to  your  v iews,  

tha t  i t  shou ld  be  admi t ted  as  an  exh ib i t  regard less  o f  

whethe r  the  deponents  to  a l l  the  a f f idav i t s  ac tua l l y  tes t i f y  

o ra l l y.  

CHAIRPERSON:    Which  ones are  we go ing  to  have the  10 

benef i t  o f  the i r  o ra l  ev idence,  tha t  you . . . [ in te rvenes ]   

ADV FREUND SC:    Wel l  Cha i r  we have a l ready  had the  

benef i t  o f  Ms Rantho wh ich  was ZZ1.8  and the  content  o f  

tha t  a f f idav i t  so  over laps w i th  the  contents  o f  her  ear l ie r  

a f f idav i t  tha t  she  was not  taken in  any de ta i l  th rough tha t  

bu t  you have heard  he r  ev idence  and she has conf i rmed  

ora l l y  rea l l y  the  content  ZZ1.8 .    Mr  Jackson Mthembu we  

wou ld  o f  course  have ca l led  bu t  as  you are  aware  t rag ica l l y  

passed away so  we ce r ta in ly  have  h im.   The ed i to r i a l  v iew 

tha t  the  Commiss ion   has taken is  tha t  i t  i s  no t  necessary  20 

to  ca l l  Bengu,  Exh ib i t  ZZ1.4 ,  No lu leka,  Exh ib i t  ZZ1.5 ,  as  

regards Exh ib i t  ZZ1.1  there  is  an  a f f idav i t  there  f rom the  

Secre tary  Genera l  o f  the  A f r i can  Nat iona l  Congress,  Mr  

Magashu le ,  i t  is  uncer ta in  whe ther  he  w i l l  tes t i f y  o r  

whethe r  tha t  tes t imony might  be  g iven by  somebody e l se ,  
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tha t  we don ’ t  ye t  know.   Ms Letsa ts i -Dube was schedu led  

to  tes t i f y  bu t  was  fo r  var ious reasons unab le  to  do  so  th is  

week,  and Ms Magadz i  i s  ava i lab le  to  tes t i f y  a f te r  Mr  de  

Fre i tas .  

CHAIRPERSON:    Yes,  okay tha t  is  f ine ,  le t ’s  go  ahead and  

–  so  the  ones you w i l l  ca l l  a re  Mr  Fro l i ck  and 

. . . [ in te rvenes]   

ADV FREUND SC:    I t  was the  in ten t ion  . . . [ in te rvenes]   

CHAIRPERSON:    . . .on  Mr  Smi th?  

ADV FREUND SC:    Mr Fro l i ck ,  Mr  Smi th  I  do  in tend to 10 

ca l l ,  Ms Letsa ts i -Dube i f  she becomes ava i lab le .    Ms  

Budz i  and Mr  Magashu le  as  th ings  s tand a t  the  moment .  

CHAIRPERSON:    Okay,  a l r igh t .    Okay,  le t ’s  –  le t  me 

admi t  them,  I  guess tha t  we can regard  the  admiss ion  as  

prov is iona l  and tha t  can be made  f ina l  in  due course  once  

we know who is  the  –  who has been ab le  to  tes t i f y  o ra l l y  

and who has not .    

 Okay,  I  th ink  le t  us  proceed on tha t  bas i s .   

ADV FREUND SC:    Yes thank you Cha i r.   As  I  say  Mr  

Cedr ick  Thomas Fro l i ck  i s  ava i lab le  and I  th ink  we  shou ld  20 

take  the  a f f i rmat ion .  

CHAIRPERSON:    Mr  Fro l i ck ,  good  a f te rnoon Mr  Fro l i ck .  

MR FROLICK:    Good a f te rnoon Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON:    I  don ’ t  know whethe r  to  say we lcome 

back because you have tes t i f ied  be fore  me befo re ,  bu t  on  



05 FEBRUARY 2021 – DAY 338 
 

Page 134 of 212 
 

tha t  occas ion  you were  here  phys i ca l l y  and on th is  

occas ion  I  suspect  you a re  in  Cape Town or  you may be a t  

home? 

MR FROLICK:    I  am a t  home Deputy  Ch ie f  Jus t ice ,  thank  

you.  

CHAIRPERSON:    Yes,  okay a l r igh t .   Reg is t ra r  p lease 

admin is te r  the  oa th  or  a f f i rmat ion .  

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record .  

MR FROLICK:    Cedr ic  Thomas Fro l i ck .  

REGISTRAR:   Do you have any  ob jec t ion  to  mak ing  the  10 

prescr ibed a f f i rmat ion?  

MR FROLICK:    No.  

REGISTRAR:    Do you a f f i rm tha t  the  ev idence you w i l l  

g ive  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  bu t  the  

t ru th ,  i f  so  p lease ra i se  your  r igh t  hand and say  I  t ru ly  

a f f i rm.  

MR FROLICK:    I  t ru ly  a f f i rm.  

CEDRIC THOMAS FRELICK:    [A f f i rmed]  

CHAIRPERSON:    Yes thank you Mr  Fro l i ck .    Mr  Freund  

you may proceed.  20 

ADV FREUND SC:   Thank you Cha i r.    Mr  Fro l i ck  have you 

been fu rn i shed w i th  a  hard  copy o f  your  own a f f idav i t  wh ich  

you submi t ted  to  the  Commiss ion  w i th  the  Commiss ion ’s  

pag ina t ion  number ing  ev ident  on  the  hard  copy you  

rece ived?  
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MR FROLICK:    That  i s  co r rec t .   

ADV FREUND SC:    And is  i t  cor rec t  tha t  the  a f f idav i t  you 

rece ived on page  47 th rough to  . . . [ ind is t inc t  –  d is to r ted ]  i s  

your  a f f idav i t  and tha t  the  s igna ture  a t  page 55  is  your  

s ignature .  

MR FROLICK:     That ’s  cor rec t .    

ADV FREUND SC:    And can you conf i rm the  cor rec tness o f  

the  fac ts  in  your  a f f idav i t?  

MR FROLICK:    I  do  conf i rm.  

ADV FREUND SC:    In  the  l igh t  o f  what  we have jus t  10 

d iscussed I  p resume th i s  a f f idav i t  may be admi t ted  as  

ev idence in  i t s  own r igh t  bu t  p rov is iona l l y  together  w i th  the  

res t  o f  Exh ib i t  ZZ1.  

CHAIRPERSON:    Yes,  the  a f f idav i t  o f  Mr  Cedr ic  Thomas 

Fro l i ck  a t  page 47 w i l l  be  admi t ted  as  Exh ib i t  –  a re  we  

go ing  to  say ZZ1 po in t  whatever  

ADV FREUND SC:    Wel l  Cha i r  s t r i c t l y  speak ing  ZZ1 .3 .  

CHAIRPERSON:    Yes,  why don ’ t  we s t i ck  to  tha t  and we  

w i l l  see  a t  the  end o f  i t  needs to  change fo r  now or  do  you 

have another  p roposa l?  20 

ADV FREUND SC:    No,  no  I  am happy to  re fer  to  i t  as  

ZZ1.3  and there fore  i t  equa ls  the  who le  o f  ZZ1 is  a lso  

admi t ted ,  i t  w i l l  s t i l l  fo rm par t  o f  tha t  ZZ1 bund le .  

CHAIRPERSON:    Yes,  so  Mr  Fro l i ck ’s  a f f idav i t  w i l l  be  

admi t ted  together  w i th  annexures i f  i t  does have  
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annexures,  i t  doesn ’ t  look  l i ke  i t  does and i t  w i l l  be  

admi t ted  as  Exh ib i t  ZZ1.3 .   The o ther  a f f idav i t s  t ha t  i s  now 

the  a f f idav i t s  o f  Mr  E  S  Magashu le ,  Mr  J  Mthembu,  N R 

Bengu,  R ichard  Smi th ,  H P Maru leka and D P Letsa ts i -

Dube are  a lso  admi t ted  prov is iona l l y  as  exh ib i t s  and the  

exh ib i t s  to  be  –  they w i l l  be  marked as  in  the  case o f  Mr  

Magashu le ’s  one Exh ib i t  ZZ1.1 ,  in  the  case o f  the  a f f idav i t  

o f  Mr  J  Mthembu as Exh ib i t  ZZ1.2 ,  in  the  case  o f  the 

a f f idav i t  o f  N R Bengu as  Exh ib i t  ZZ1.4 ,  the  a f f idav i t  o f  H P 

Maru leka as  Exh ib i t  ZZ1.5 ,  tha t  o f  R ichard  Smi th  as  Exh ib i t  10 

ZZ1.6  and the  a f f idav i t  o f  D P Letsa ts i -Dube as  Exh ib i t  

ZZ1.7 .  

 You sa id  the  one fo r  Ms Rantho Mr  Freund has been 

taken ca re  o f  o r  i s  th is  anothe r  one?  

ADV FREUND SC:    Cha i r  I  th ink  s t r i c t l y  speak ing  a l though 

I  in tended i t  to  be  admi t ted  fo rmal ly  I  am not  cer ta in  tha t  I  

requested you to  do  tha t  so  i n  the  in te res t  o f  sa fe ty  and 

prudence I  ask  tha t  you admi t  ZZ1.8  as  we l l .   The  po in t  I  

make is  tha t  when one reads the  content  o f  tha t  i t  is  

subsumed in to  the  content  no t  on l y  o f  her  la rger  a f f idav i t  20 

f rom which  she was led  bu t  a lso  in to  the  content  o f  her  o ra l  

tes t imony before  the  Commiss ion ,  so  on  tha t  bas is  I  wou ld  

ask  fo r  the  sake o f  fo rmal i t y  to  admi t  Ms Rantho ’s  second  

a f f idav i t  as  ZZ1.8 .  

CHAIRPERSON:    Okay and tha t  –  and the  a f f idav i t  Ms D Z  
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Rantho as  Exh ib i t  ZZ1.8 ,  I  th ink  wou ld  be  admi t ted  f ina l l y  

because she has tes t i f ied ,  ja .  

ADV FREUND SC:    Yes.  

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.  

ADV FREUND SC:    Thank you.    May I  p roceed Cha i r?  

CHAIRPERSON:    Yes you may proceed.  

ADV FREUND SC:    Thank you.   Now Mr  Fro l i ck  we see  

f rom your  a f f idav i t  tha t  i t  was deposed to  on  the  12 t h  o f  

October  2020,  i s  tha t  cor rec t?  

MR FROLICK:   That  i s  co r rec t .   10 

ADV FREUND SC:    And i f  we go back to  parag raph 5  o f  

your  a f f idav i t ,  to  page 47 o f  the  bund le  we see tha t  a  few  

weeks befo re  tha t  you were  in fo rmed by  your  o rgan isa t ion ,  

the  ANC,  tha t  th is  inqu i ry  had inv i ted  the  ANC to  make  

rep resenta t ions on  how i t  had  been ca r ry ing  ou t  i t s  

const i tu t iona l  ove rs igh t  ob l iga t ions  over  the  Execut ive ,  and  

ho ld ing  i t  accoun tab le  fo r  the  per fo rmance o f  i t s  funct ions 

and the  exerc ise  o f  i t s  powers .    I s  tha t  cor rec t?  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    And in  fac t ,  I  am not  su re  i f  you  a re  20 

aware  o f  th is ,  bu t  there  were  severa l  le t te rs  addressed to  

the  A f r i can Nat iona l  Congress a t  an  ea r l ie r  s tage inv i t ing  

such representa t ions bu t  due  to  m iscommunica t ion  

prob lems they d idn ’ t  –  they were  no t  rece ived by  the  

proper  persons or  they were  no t  –  i t  d idn ’ t  come to  the 
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a t ten t ion  o f  the  persons concerned and so  when i t  f ina l l y  

d id  come to  the  a t ten t ion  o f  the  A f r i can Nat iona l  Congress 

you were  one o f  severa l  peop le ,  one o f  n ine  to  be  exact ,  

you were  asked  by  the  A f r i can  Nat iona l  Congress to  

depose to  a f f idav i t s  as  i t  were  in  response to  the  request  

f rom the  Commiss ion  to  the  A f r i can Nat iona l  Congress,  i s  

tha t  cor rec t?  

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    May I  jus t  make c lear  fo r  the  record  

. . . [ in te rvenes]   10 

CHAIRPERSON:    I  th ink  Mr  Freund i t  i s  appropr ia te  fo r  me 

to  say tha t  we  apprec ia te  tha t  the  A f r i can Nat iona l  

Congress responded to  tha t  inv i ta t ion  because many 

po l i t i ca l  pa r t ies  represented in  Par l iament  d id  no t  respond,  

bu t  as  I  unders tand the  A f r i can Nat iona l  Congress,  DA as  

we l l  o r  techn ica l l y  no t ,  the  DA . . . [ in te rvenes]   

MR FROLICK:    Cha i r  i f  I  may  say so  the  DA were  –  

ins t ruc ted  Ms Mazzone to  represent  them and the  

comments  tha t  she made in  her  a f f idav i t  were  made on  

beha l f  o f  the  DA.  20 

CHAIRPERSON:    Yes so  the  DA a lso  responded pos i t i ve l y  

to  tha t  inv i ta t ion .   So I  am not  aware  o f  any o ther  po l i t i ca l  

par t y  rep resented in  Par l iament  wh ich  were  inv i ted  

because I  mean,  I  know tha t  the  IFP was inv i ted ,  the  EFF 

was inv i ted ,  qu i te  a  number  o f  them I  th ink  were  inv i ted  bu t  
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i t  seems on ly  the  ANC and the  DA responded pos i t i ve ly.   I  

do  no t  th ink  we  rece ived any responses f rom the  o the r  

po l i t i ca l  pa r t ies .   I s  tha t  you r,  your  unders tand ing  as  we l l?  

MR FROLICK:    Cha i r  to  the  best  o f  my reco l lec t i on ,  the  

Commiss ion  d id  rece ive  a  cer ta in  responses by  

cor respondence  ind ica t ing  tha t  o ther  par t ies  wou ld  

probab ly  be  in te res ted  in  mak ing  submiss ions  or  ev idence,  

bu t  to  the  bes t  o f  my knowledge,  tha t  was  never  

subsequent ly  fu rn ished.  

CHAIRPERSON:    Yes,  okay.  a l r i gh t .   Maybe i f  there  are  10 

any o ther  par t ies  who,  wh ich  I  w ro te  to  the  Commiss ion  in  

response to  tha t  inv i ta t ion  and sa id  whatever  they sa id ,  I  

wou ld  l i ke  to  see tha t  jus t  so  tha t  when I  ta lk  about  non  

react ion  or  no  response then I  w i l l  be  accura te  because I  

thought  tha t  many o f  the  -  I  thought  a l l  the  po l i t i ca l  par t ies  

wou ld  embrace  th is  oppor tun i ty  o f  ass is t i ng  the  

Commiss ion  to  unders tand what  the  cha l lenges a re  w i th  

overs igh t ,  pe r fo rmance o f  overs igh t  funct ions in  

mechan isms tha t  Par l iament  has,  whethe r  those  

mechan isms or  overs igh t  a re  adequate ,  o r  what  cha l lenges  20 

are  the re  and how shou ld  they be  addressed.    

I  thought  tha t  and what  you exper iences they have  

had o f  over  ove rs igh t ,  pe r fo rmance o f  overs igh t  funct ions 

bu t  a  number  o f  them d id  no t .   So I  wou ld  l i ke  to  jus t  know,  

who responded and sa id  what  bu t  o therw ise  tha t  i s  f ine  we 
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can  proceed.  

ADV FREUND SC:    Thank you Cha i r,  we w i l l  endeavour  to  

pu t  tha t  be fore  you in  a  pack tha t  conta ins  the  re levant  

cor respondence.   

CHAIRPERSON:    Ja ,  okay a l r igh t .   

ADV FREUND SC:    Now Mr  Fro l i ck  you say  in  your  

a f f idav i t ,  and th is  has been re fer red  to  by  severa l  

w i tnesses before  you have tes t i f ied ,  tha t  you a re  the  

House Cha i rperson commi t tee ’s  overs igh t  and ICT in  the 

Nat iona l  Assembly  and tha t  you have occup ied  tha t  ro le  10 

f rom 18 November  2010 unt i l  the  p resent ,  i s  tha t  cor rec t?   

MR FROLICK:    That  i s  co r rec t .   

ADV FREUND SC:    And prec ise l y  because you have 

occup ied  tha t  ro le ,  you were  requested by  your  par t y  to  

depose to  the  a f f idav i t  pursuant  to  wh ich  you a re  now 

appear ing  be fore  the  Commiss ion .   I s  tha t  cor rec t?   

MR FROLICK:    That  i s  co r rec t  Advocate .  

ADV FREUND SC:    And you say  in  your  a f f idav i t ,  tha t  you  

w ish  to  exp la in  how the  House Cha i rperson func t ions in  

Par l iament .   I  am look ing  a t  paragraph 7  o f  your  a f f idav i t  20 

and perhaps w i th  re ference to  what  you say in  paragraphs  

8 ,  9  and 10 you  might  l i ke  to  exp la in  the  funct ion  o f  the 

House Cha i rperson.   Am I  cor rec t  co l loqu ia l l y  in  the  

po l i t i ca l  wor ld ;  the  o f f i ce  has come to  be  re fer red  to  as  the  

Cha i r  o f  Cha i rs .   
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MR FROLICK:    That  i s  co r rec t  the  Advocate .   

ADV FREUND SC:    Now I  am go ing  to  use tha t  co l loqu ia l  

te rm,  the  Cha i r  o f  Cha i rs  and i f  you cou ld  jus t  exp la in  what  

the  funct ions are ,  bu t  perhaps i t  m igh t  ass i s t  you.   I f  we 

have regard  to  the  ru les  to  wh ich  you make re ference,  am I  

cor rec t  tha t  you  were  fu rn ished  w i th  a  copy under  the  

head ing  o f  a  f i le  under  the  head ing  lega l  f ramework  bund le  

tha t  you were  fu rn ished w i th  the  Nat iona l  Assembly  ru les ,  

e igh th  ed i t ion ,  and Nat iona l  Assembly  ru les  n in th  ed i t ion?  

MR FROLICK:    That  i s  co r rec t .   10 

ADV FREUND SC:    Here  those two se ts  o f  ru les  compr i se  

the  so le  content  o f  the  lega l  f ramework  f i le  and  in  your  

a f f idav i t ,  Mr  Fro l i ck  in  paragraph 9  you re fer  to  Ru le  262.  

Now,  I  asked you  to  tu rn  to  page 322 in  th is  lega l  f i l e ,  the 

top  red  pag ina t ion  sequence,  i f  you  go to  page 322 you w i l l  

f ind  I  th ink  a  Ru le  262.   I s  tha t  the  ru le  t o  wh ich  you were  

re fer r i ng  in  parag raph 9  o f  your  a f f idav i t?   

MR FROLICK:    That  i s  co r rec t .   

ADV FREUND SC:    And i f  we go back to  page 170,  keep  

your  f inger  there  bu t  jus t  go  back to  page 170 in  the  same 20 

lega l  f i l e  you w i l l  see  tha t  tha t  i s  the  cover  page o f  the  

ru les  o f  the  Nat iona l  Assembly  9 t h  ed i t ion .   I s  tha t  cor rec t?  

MR FROLICK:    That  i s  co r rec t ,  s i r.   

ADV FREUND SC:    I t  we go to  page 172,  you w i l l  see  tha t  

tha t  9 t h  ed i t ion  was adopted by  the  Nat iona l  Assembly  on  
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the  26 t h  o f  May 2016.   I s  tha t  a lso  cor rec t?   

MR FROLICK:    That  i s  co r rec t ,  s i r.   

ADV FREUND SC:    Bu t  when you re fer  to  a  ru le  in  th is 

a f f idav i t ,  you are  unders tandab ly  re fer r i ng  to  the  ru les  as  

they cur ren t ly  s tand,  wh ich  are  the  ru les  tha t  were  

in t roduced w i th  e f fec t  f rom the  26 t h  o f  May 2016.   Do I  

unders tand tha t  cor rec t l y?  

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    Bu t  we mus t  o f  course  bear  in  m ind  

tha t  th rough some o f  the  even ts  o f  re levance  to  the  10 

Commiss ion  and the  ev idence on par l iamentary  overs igh t ,  

the  prev ious ed i t ion ,  the  8 t h  ed i t ion  o f  the  ru les  was in  

fo rce .   Do you ag ree w i th  tha t?   

MR FROLICK:    I  agree.  

ADV FREUND SC:    Nonethe less ,  so  fa r  as  I  am aware  and 

un less  you have po in ted  out  as  we  go a long,  my impress ion  

is  tha t  inso far  as  i t  per ta ins  to  the  House Cha i rperson the  

ru les  as  to  the  respons ib i l i t i es  o f  the  House Cha i r,  there  

have not  been substant ia l  changes  between the  8 t h  and the  

9 t h  ed i t ions .   20 

So I  am go ing  to  assume un less  you te l l  us  

o therwise ,  tha t  i t  i s  reasonab le  fo r  us  to  focus on ly  on  the  

ru les  as  they have been s ince  the  26 t h  o f  May 2016 but  i f  

you  fee l  a t  any po in t  tha t  i t  i s  necessary  to  d raw a t ten t ion  

to  a  d i f fe rence between the  ru les  as  they s tood  a t  one  
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per iod  or  anothe r,  then o f  course ,  you ' re  f ree  to  do  so .   

MR FROLICK:    Thank you.   

ADV FREUND SC:    Now,  I  took  you to  and I  wou ld  l i ke  you  

to  go  back to  page 322.   That  i s  the  ru le  as  you have  

a l ready to ld  us ,  wh ich  ta l ks  abou t  the  schedu l ing  funct ion  

o f  the  des ignated  House Cha i rpe rson tha t  i s  aga in  another  

re fe rence to  the  same o f f i ce ,  wha t  we re fer  to  co l loqu ia l l y  

as  the  Cha i r  o f  Cha i rs .   Do we agree?  

MR FROLICK:    I  agree.   

ADV FREUND SC:    And what  i t  says  is :  10 

“The House Cha i rperson des ignated by  the  Speaker,  

and tha t  was in  the  per iod  you  have ind ica ted  

yourse l f ,  must  as  de legated by  the  Speaker  

imp lement  any po l i cy  d i rec t i ve  or  gu ide l ine  on  the  

schedu l ing  and coord ina t ion  o f  meet ings o f  a l l  

commi t tees and subcommi t tees. ”  

I s  tha t  cor rec t?   

MR FROLICK:    That  i s  co r rec t .   

ADV FREUND SC:    Now i f  you wou ld  go  back to  page 309,  

in  the  same bund le .   We see tha t  tha t  i s  the  po r t ion  o f  the  20 

ru les  f rom Rule  225 onwards,  wh ich  dea ls  w i th  Por t fo l io  

Commi t tees and I  m ight  ment ion  as  d i s t inc t  f rom cer ta in  

o ther  commi t tees tha t  a re  dea l t  w i th  e lsewhere  in  the  

ru les ,  i s  tha t  cor rec t?   

MR FROLICK:    That  i s  co r rec t ,  s i r.   
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ADV FREUND SC:    And then a t  -  i f  we go back to  para  9  

on  the  preced ing  page a t  309,  page 309 in  the  lega l  f i l e ,  

we f ind  the re  is  a  re ference to  the  fo rum o f  Commi t tee  

Cha i rpersons wh ich  is  es tab l i shed  by  Ru le  221.   I s  tha t  

cor rec t?   

MR FROLICK:    That  i s  co r rec t .   

ADV FREUND SC:    And i t  p rov ides in  Ru le  222 the  fo rum 

o f  Commi t tee  Cha i rpersons cons is ts  o f  A ,  the  House 

Cha i rpersons.   So who wou ld  those be?  

MR FROLICK:    The House Cha i rpersons inc lude my two  10 

co l leagues,  there  is  a  House Cha i rperson respons ib le  fo r  

in te rna l  a r rangements ,  and there  is  a l so  a  House  

Cha i rperson respons ib le  fo r  in te rna t iona l  re la t ions .   

ADV FREUND SC:    Thank you,  so  i t  cons is ts  o f  those two 

co l leagues o f  yours  and then in  Sub B ,  th is  fo rum a lso  

cons is ts  o f  the  Cha i rperson o f  each Assembly  Commi t tee  

and each assemb ly  member  who was a  Cha i rperson  or  Co- 

cha i rperson o f  a  jo in t  commi t tee ,  when assembly  member  

o f  the  commi t tee  des ignated by  the  Cha i rpe rson.  

I f  you  cou ld  jus t  exp la in  tha t ,  to  those o f  us  who are  20 

not  fami l ia r  w i th  par l iamentary  o f f i cers  and o f f i c ia l s?  

MR FROLICK:    Le t  me approach i t  f i rs t ,  f rom the  

perspect ive  o f  the  Nat iona l  Assembly,  i t  w i l l  i nc lude  a l l  the  

Cha i rpersons o f  any Par l iamentary  Commi t tee ,  we a lso  

inc lude then inc lude the  o the r  House Cha i rperson i t  says  
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per  inv i te  and then i t  a lso  inc ludes any ad hoc  Commi t tee  

tha t  may be fo rmed fo r  tha t  Cha i rperson to  become par t  o f  

tha t  commi t tee .   

I t  a lso  inc ludes the  o the r  commi t tees apar t  f rom 

Por t fo l io  Commi t tees such as  the  S tand ing  Commi t tees and  

a t  t imes,  depend ing  on the  agenda  we have deve loped the  

prac t ice  tha t  the  Cha i rpersons inc lud ing  i t s  House 

Cha i rperson o f  the  Counc i l  o f  Prov inces,  a lso  a t  t imes 

fo l low par t  o f  these commi t tees,  depend ing  on the  agenda 

i tems to  be  assumed.   10 

ADV FREUND SC:    No you -  i f  we look a t  Ru le  223,  tha t  

focuses on the  Cha i rperson o f  tha t  commi t tee  and tha t  i s  

you,  i s  tha t  cor rec t?   

MR FROLICK:    That  i s  co r rec t .   

ADV FREUND SC:    And tha t  p rov ides in  Sun-sect ion  1  o f  

the  ru le ,  the  House Cha i rperson des ignated by  the  Speaker  

p res ides a t  meet ings o f  the  fo rum o f  Commi t tee 

Cha i rpersons and then prov i s ion  made fo r  another  House  

Cha i rperson to  p res ide  in  your  absence,  i s  tha t  cor rec t?   

MR FROLICK:    That  i s  co r rec t .  20 

ADV FREUND SC:    Now above and beyond the  ru les ,  to  

wh ich  I  have now re fer red  the  Cha i r  o f  th is  Commiss ion ,  

cou ld  you pe rhaps jus t  exp la in  a  l i t t le  more  de ta i l ,  as  i t  

were ,  the  prac t i ca l  rea l i t y  o f  what  the  post  o f  Cha i r  o f  

Cha i rs  compr i ses?  
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MR FROLICK:    Wel l ,  thank you,  the  Cha i rperson o r  House 

Cha i rperson o f  Commi t tees,  i s  a  pos i t ion  tha t  i s  de legated 

respons ib i l i t i es  by  the  Speaker.   And the  Speaker  as  you  

have cor rec t l y  re fer red  to  ear l ie r,  i s  d i rec t ing  the  House  

Cha i rperson then to  imp lement  any po l i cy  d i rec t i ve  

gu ide l ines  on  the  shared l ink  or  coord ina t ion  o f  meet ings 

and a lso  commi t tees and sub-commi t tees.   

In  p rac t ice ,  wha t  i t  means is ,  i s  tha t  I  work  w i th  the  

Cha i rpersons on a  da i l y  bas i s  to  oversee the  

imp lementa t ion  o f  the  program o f  Par l iament .   As  fa r  as  the  10 

schedu l ing  o f  commi t tees are  concerned,  the  program o f  

Par l iament  i s  de termined by  the  Nat iona l  Assembly  

Prog ramming Commi t tee  and then a lso  the  broader  

f ramework  coming f rom the  Jo in t  P rog ramming Commi t tee .   

In  p rac t ise  what  i t  wou ld  mean is ,  i s  tha t  when there  is  any  

c la r i f ied  schedul ing.   I f  a Commit tee have planned and 

submit ted a program to my off ice then that  program must be 

implemented and the reason why i t  is  implemented is  – or  

must  be implemented as submit ted is because i t  gets 

publ ished to the publ ic in order to a l low for anyone who wish 20 

to fol low a Commit tee meet ing;  to know that  such a 

Commit tee wi l l  be si t t ing and the i tems that  they may 

consider.  

 They also then submit  appl icat ions,  that  is the 

Chairpersons,  to my off ice for… 
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ADV FREUND SC:   Sorry to interrupt  you and say when you 

refer to Chairpersons i f  you would indicate Chai rpersons of  

what because … 

MR FROLICK:   Chairpersons of  Commit tees.   I  refer  to the 

Chairpersons of  the Port fo l io  and Select  Commit tees in  the 

Nat ional  Assembly speci f ica l ly.  

ADV FREUND SC:   Right  thank you.  

MR FROLICK:   So they wi l l  submit  their  programs and other 

act iv i t ies that  they want to  on the take.   On an annual  basis 

i t  is  also the responsibi l i ty  of  the House Chairperson 10 

Commit tees in the Nat ional  Assembly as wel l  as in the 

Nat ional  Counci l  of  Provinces to see to i t  that  the budget is  

sub-divided to the di fferent  Commit tees and that  the 

necessary resources are made avai lable to the Commit tees 

to implement their  programs.  

 This budget is a – an al locat ion that  the Commit tee 

sect ion receive does not  reside in  my off ice i t  is a pol i t ical  

budget that  I  pres ide over but  the actual  budget presides in 

the Commit tee sect ion of  Parl iament.  

 So the Commit tee sect ion of  Par l iament wi l l  requi re 20 

di rect ives f rom mysel f  and my col league in  the Nat ional  

Counci l  of  Provinces as to how that  budget must  be 

al located.  

ADV FREUND SC:   Right .  

MR FROLICK:   I f  there are any speci f ic issue where 
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Chairpersons requi re guidance on re lated to thei r  Commit tee 

work they wi l l  approach my off ice for  assistance or  i f  they 

are busy wi th  publ ic hearings and there are certain issues 

that  may ar ise they wi l l  a lso make contact  wi th the off ice that  

I  current ly hold.  

 That  is broadly speaking the ro le and the 

responsibi l i ty of  the off ice and al l  these act iv i t ies get  

reported back to  the Speaker of  the Nat ional  Assembly who 

have designated this funct ion to me. 

ADV FREUND SC:   Right .   Now I  wanted to focus on 10 

precisely  that  next .   To understand clear ly  the proper  role of  

the Speaker and the proper  role of  the Chair  of  Chai rs in 

re lat ion to the issues of  interests to th is part  of  the 

commission’s invest igat ion which is al l  about  Port fo l io 

Commit tees and oversight  what is  the role of  the Speaker;  

what is the ro le of  the Chai r  of  Chai rs i f  any? 

CHAIRPERSON:   One second Mr Freund and Mr Frol ick.   

Thank you;  you may proceed.  You may proceed.  

ADV FREUND SC:   Mr Frol ick do you recal l  the quest ion;  did  

you hear the quest ion? 20 

MR FROLICK:   Can you just  repeat  the quest ion again 

please? 

ADV FREUND SC:   Yes.   I  am part icular ly interested in the 

issue of  oversight  by Parl iament over  the Execut ive and I  am 

interested in that  quest ion in  the context  of  the work of  th is  
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commission which is  in relat ion to al legat ions of  state 

capture and al leged corrupt ion.  

 And what I  am asking you is to explain to us the roles 

on the one hand of  the Speaker and on the other hand of  the 

Chair  of  Chairs when i t  comes to what pract ical ly is to be 

done about oversight  funct ions.  

 So let  us start  wi th the Speaker and then – because 

you talk about  your funct ion is  to implement delegated 

funct ions.   So I  am trying to understand what the Speaker is  

responsible for and what your off ice is responsible for? 10 

MR FROLICK:   The Speaker is pr imari ly responsible to see 

that  whatever decision is taken in terms of  speci f ic overs ight  

act iv i t ies and the work of  Commit tees is executed and 

implemented by my off ice.  

 But  that  in pract ice wi l l  mean is i f  the Speaker 

through any form become aware of  any speci f ic issue that  

needs to be pursued by a Commit tee or oversight  that  must  

be conducted by a Commit tee she can br ing i t  to my 

at tent ion and there wi l l  usual ly  be a discussion and I  wi l l  

contact  the relevant  and wr i te to the relevant  Commit tees to 20 

t ransmit  the inst ruct ion by the Speaker in  terms of  what 

needs to be done.  

ADV FREUND SC:   A lr ight  wel l  let  us – let  us deal  wi th that  

in a l i t t le more detai l  because i t  seemed to me you started 

wi th the later before you deal t  wi th the ear l ier.  
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 The later is ensur ing that  resolut ions of  oversight  

act iv i t ies are in fact  implemented but  the ear l ier must  be the 

process of  actual ly conduct ing that  oversight  and making 

recommendat ions.  

 Now did I  hear you correct ly a  moment  ago that  the 

Speaker can and presumably somet imes does issue 

instruct ions which you then pass on to Chairs of  Port fo l io 

Commit tees that  they should – they should implement  certain  

oversight  act iv i t ies? 

MR FROLICK:   That  is correct  Si r.  10 

ADV FREUND SC:   And do you also perform such a 

funct ion?  Do you also apply your own judgment f rom t ime to 

t ime as to what types of  oversight  funct ions seem to be 

necessary and when you think such a funct ion is  necessary 

do you pass that  on as a request  or an instruct ion to  Chairs 

of  the relevant  Port fo l io Commit tees? 

MR FROLICK:   I f  there are any speci f ic matters that  is  

discussed in the d i fferent  forums of  Parl iament which may be 

the Chief  Whips’ forum, the Commit tee of  Chai rpersons,  i t  

could be a discussion that  is being taking place in the 20 

Nat ional  Assembly Programming Commit tee or any speci f ic 

matter that  is be ing brought to my at tent ion I  wi l l  usual ly  

discuss i t  wi th the Speaker but  also very important ly wi th the 

Chief  Whip of  the major i ty party that  is also respond – that  

also has responsibi l i t ies in terms of  the implementat ion of  
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the program and seeing to i t  that  there is a coordinated way 

in which we are work ing in Parl iament.  

ADV FREUND SC:   And would that  include discussions 

where relevant  wi th the Chairs of  part icular Port fo l io  

Commit tees? 

MR FROLICK:   That  is correct .  

ADV FREUND SC:   Now the st ructures that  you have just  

been referr ing to  i f  I  understand correct ly are real ly al l  

off ic ia l  st ructures of  Parl iament  as an ent i ty.   The Chief  

Whips’ forum and the others that  you ment ioned,  am I  10 

correct? 

MR FROLICK:   That  is correct .  

ADV FREUND SC:   But  there is another st ructure of  which I  

have been told I  th ink i t  is known as the Pol i t ical  Commit tee,  

is that  correct  – is that  the correct  name and i f  so could you 

explain what i t  is?  This seems to me to be an ANC 

st ructure.  

MR FROLICK:   That  is correct  the Pol i t ica l  Commit tee is an 

internal  ANC structure consist ing of  members of  Par l iament  

and members of  the Execut ive who has been deployed by the 20 

ANC to serve on that  st ructure.   

 That  st ructure is usual ly chaired and convened by the 

Deputy President .   I t  includes the Speaker,  the Deputy 

Speaker,  the Chairperson of  the Nat ional  Counci l  of  

Provinces as wel l  as the Deputy Chairperson of  the Nat ional  
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Counci l  of  Provinces,  the Chief  Whip of  the ANC, the Deputy 

Chief  Whip of  the ANC, the Chief  Whip of  the ANC in the 

Nat ional  Counci l  of  Provinces and a few other members as 

ident i f ied by the Nat ional  Work ing Commit tee in the NEC to 

form part  of  that  s t ructure.  

ADV FREUND SC:   Now before we deal  wi th  the funct ion of  

that  Commit tee I  just  want to understand a l i t t le more clearly 

the composi t ion of  that  Commit tee and you said members of  

Parl iament and certain members of  the Execut ive.  

 Now i f  we focus on those who are members of  the 10 

Execut ive are those also requi red to be simultaneously 

members of  Par l iament in order to be part ic ipants in th is 

ANC Pol i t ical  Commit tee? 

MR FROLICK:   That  is correct  Si r.  

ADV FREUND SC:   So i t  comprises in  addi t ion to the Deputy 

President  of  the count ry who serves as Chair  of  th is  

Commit tee and who is the leader of  government business i t  

comprises real ly some of  the very most  senior MP’s some of  

whom are Ministers and some of  whom are not  Ministers,  

would that  be a fa i r  summary? 20 

MR FROLICK:   That  is correct  Si r.  

ADV FREUND SC:   Now what is the funct ion of  the Pol i t ical  

Commit tee of  the ANC that  you have just  descr ibed? 

MR FROLICK:   The funct ion of  the Pol i t ical  Commit tee 

pr imari ly is to give guidance and to oversee the work of  the 
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deploys of  the Afr ican Nat ional  Congress in the Nat ional  

Assembly and also in Parl iament – my apologies but  also to  

deal  wi th any si tuat ion that  may occur that  may requi re 

further pol i t ical  guidance.  That  is pr imari ly the role  that  the 

Pol i t ical  Commit tee p lays and i t  is also a forum where 

col leagues exchange thei r  d i fferent  experiences to see to i t  

how the inst i tut ion can funct ion at  i ts opt imum. 

ADV FREUND SC:   A lr ight .   Now going back to your aff idavi t  

in paragraph 12 you -   you say that  the pract ice has 

developed over the years that  the Chai r  of  Chai rs have 10 

responsibi l i ty to provide procedural  guidance and guidance – 

procedural  advice and guidance to the Chai rpersons of  

Port fo l io Commit tees,  that  is correct  is i t?  

MR FROLICK:   That  is correct .  

ADV FREUND SC:   I  want  then go onto deal  wi th in your 

aff idavi t  is the fact  that  pr ior to the 2009 general  e lect ions 

the Nat ional  Assembly and the Nat ional  Counci l  of  Provinces 

adopted what you refer to as the overs ight  and accountabi l i ty 

model .   That  is factual ly correct  is i t?  

MR FROLICK:   That  is correct .  20 

ADV FREUND SC:   Now once again I  would l ike to  refer you 

to a document that  I  bel ieve was and should have been sent  

to you in the Reference bundle at  page 1 and fol lowing we 

found a document that  is label led Oversight  and 

Accountabi l i ty Model .   Is that  what  you have in mind when 
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you – is that  what you are referr ing to in paragraph 13 of  

your aff idavi t?  

MR FROLICK:   That  is correct  Si r.  

CHAIRPERSON:   One second Mr Freund.   Yes thank you I  

have got  i t .   You may proceed.  

ADV FREUND SC:   And would i t  be fai r  to say that  pr ior to 

the adopt ion of  th is part icular  model  by the Nat ional  

Assembly and by the Nat ional  Counci l  of  Provinces there had 

been a per iod of  ref lect ion and debate and invest igat ion as 

to how Parl iament should execute what the const i tut ion 10 

requi res of  i t  namely to maintain oversight  over the 

Execut ive and to hold the Execut ive accountable and this  

was the product  o f  that  ref lect ion and this was u l t imately the 

decision of  the Nat ional  Assembly and of  the NCOP as to 

how these things should be done.   

MR FROLICK:   That  is correct .  

ADV FREUND SC:   And you say in  your aff idavi t  at  the foot  

of  page 48  

“The moral  serv ice is a pol icy guide to 

Parl iament on the procedures to  fo l low in 20 

order to conduct  overs ight  over the Execut ive 

and to hold i t  accountable for i ts act ions.”  

And then you say:  

“The oversight  and accountabi l i ty  model  of  

Parl iament is premised on the sceptre 
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oversight  model  you refer to i t  wi th the 

acronym SOM and ushered in a st rong intent  

to grow Parl iament ’s capabi l i t ies to advance 

and cont inuously st rengthen i ts oversight  and 

accountabi l i ty mandate and thereby real ise 

the aspirat ions of  improving the l ives of  

South Af r ican ci t izens.”  

I  presume you stand by that? 

MR FROLICK:   That  is correct .  

ADV FREUND SC:   Now I  would l ike to  refer  you to some 10 

evidence given by the very f i rst  wi tness Mr Godi  – when I  

say f i rst  wi tness the f i rst  wi tness in  th is st ream of  ev idence 

and – just  bear wi th me for a moment please?  Wel l  perhaps 

before I  do that  can I  take you in  the Reference Bundle to  

pages 30 to 31?   

CHAIRPERSON:   Yes.  

ADV FREUND SC:   Part  4.1.4 of  th is model  which has 

become known col loquial ly as the oversight  model,  am I  

correct? 

MR FROLICK:   That  is correct .  20 

ADV FREUND SC:   and you say this was adopted in 2009 i f  I  

recal l  correct ly,  is  that  r ight? 

MR FROLICK:   Yes that  is correct .  

ADV FREUND SC:   And i t  starts at  the top of  page 30 in the 

Reference Bundle under the heading Oversight  Advisory 
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Sect ion as fol lows.    

“ In developing the overs ight  model  the need 

was ident i f ied for  Support  Serv ices relat ing 

to the monitor ing and t racking of  issues 

between Par l iament and the Execut ive and 

on al l  other  related matters wi thin  

Parl iament ’s broader mandate.   An oversight  

and advisory sect ion ought to be created in 

response to the need ident i f ied.   I ts main 

funct ions wi l l  be to provide advice,  technical  10 

support ,  coordinat ion and t racking and 

monitor ing mechanisms” 

And I  part icular  emphasise and t racking and monitor ing 

mechanisms.  

“On issues ar is ing f rom oversight  and 

accountabi l i ty act iv i t ies of  members of  

Parl iament and the Commit tees to which they 

belong. ”  

And then i f  we go down a l i t t le bi t  in  the same page i t  says:  

“The foreseen object ives of  the oversight  20 

advisory sect ion encompass the fol lowing.”  

And the second bul let  point  is  

“Tracking and monitor ing Execut ive 

compl iance in respect  of  issues that  

individual  MP’s raise f lowing f rom 
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const i tuency work.”  

The next  bul let  po int :  

“Assist ing wi th t racking,  moni tor ing and 

fol lowing up issues raised through the 

Parl iamentary Democracy off ices.”  

And so forth and then the thi rd  last  bul let  point  in that  

sect ion.  

“Assist ing wi th  monitor ing and t racking 

Execut ive compl iance wi th  House 

resolut ions.”  10 

I  want to emphasise that  one.   Assist ing wi th monitor ing and 

t racking Execut ive compl iance wi th House resolut ions.   And 

then i t  ta lks further  about  the sub-divis ions of  th is envisaged 

oversight  and advisory sect ion and you wi l l  see i f  you turn to 

the next  page at  page 31 that  there is to be according to th is 

document a t racking and monitor ing uni t  which wi l l  address 

decisions in the Houses of  the Commit tee – at  commit tee 

level  as wel l  as issues – issues f rom – emanat ing f rom the 

f loor of  the Houses and f rom Commit tee reports that  get  

tabled in the House and then the real  nub of  i t  at  the end of  20 

that  port ion before the sect ion on the Reserve Bank.  

“ I t  is therefore recommended that  Parl iament  

must  speedi ly establ ish this sect ion wi th fu l l  

resources,  capaci ty and personnel  for the 

eff ic ient  fu l f i lment of  the object ives of  
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oversight  and accountabi l i ty. ”  

That  was a formal ly adopted decision of  the Nat ional  

Assembly that  th is should be done,  am I  r ight? 

MR FROLICK:   That  is correct .  

ADV FREUND SC:   Was i t  done? 

MR FROLICK:   What happened was that  the – the 

implementat ion thereof  for i ts fu l l  implementat ion was costed 

by the administ rat ion and at  a cer tain point  they indicated 

that  i t  wi l l  have to be a phased in implementat ion to  rea l ise 

the ful l  object ive that  has been set .  10 

 Subsequent ly that  funct ion resorts under the Nat ional  

Assembly Secretar iat  the secretary to the Nat ional  Assembly 

who together wi th the commit tee sect ion is responsible for 

that .   

 So that  was not  fu l ly implemented due to the budget  

re-constraint  that  was ident i f ied at  the t ime.  However I  

indicated in numerous forums that  that  s i tuat ion is untenable 

for the simple reason that  i f  you do not  have enough warm 

bodies to focus on a dai ly basis on this important  funct ion 

then you going to  have di fferent  or  mixed outcomes.   I t  was 20 

then decided to task the ICT sect ion of  Parl iament to start  

developing and that  is f rom about two years ago start  

developing and looking into put t ing in p lace a system to 

electronical ly t rack al l  the decisions that  is taken by the 

Nat ional  Assembly and I  must  also add the Nat ional  Counci l  
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of  Provinces af ter  commit tees have submit ted their  reports  to  

ensure that  we do get  t imeous feedback f rom the Execut ive.  

 In pract ice what  has happened is that  af ter such 

decisions have been t ransmit ted via the off ice of  the 

Speaker to the Execut ive they wi l l  respond.  

1.  To acknowledge receipt  of  the report  and then secondly 

in certain instances there is a response as wel l  that  

goes through to the relevant  commit tee.   

However th is is a  mixed s i tuat ion because you wi l l  f ind that  

certain departments and the Execut ive are very prompt in  10 

terms of  their  response whi le others do not  respond to these 

reports and the recommendat ions that  has been adopted by 

the House.  

 That  is where we current ly are as far  as that  speci f ic 

funct ion is concerned.  We have made proposals that  the 

budget that  has been a l located to Parl iament must  be 

reworked and the current  Speaker is paying at tent ion to that  

so that  th is cr i t ica l  oversight  funct ion and I  want to add here 

Advocate my speeches in the Nat ional  Assembly when we 

discuss Par l iament ’s budget vote year af ter year ref lect  on 20 

this in terms of  the resources that  are al located to overs ight .   

I f  you take into account that  the Nat ional  Assembly alone 

has plus minus 40 d i fferent  Port fo l io and Select  Commit tees 

together wi th the Nat ional  Counci l  of  Provinces the amount 

that  is made avai lable for overs ight  in i ts ent i rety is very,  
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very l i t t le compared to what the expectat ions are.  

 So we must cont inuously then ask for 00:22:06 to be 

done, for money to be moved around and I  can conf ident ly  

say that  I  bel ieve that  the budget al locat ion that  are given to 

commit tees are not  suff ic ient  for  them to implement and 

execute al l  their  tasks that  they are supposed to do.  

ADV FREUND SC:   Now we have heard evidence wi th  

Parl iament ’s budget exceeds R2 b i l l ion,  is that  correct? 

MR FROLICK:   I f  my recol lect ion is correct  that  is more or 

less the amount.  10 

ADV FREUND SC:   What amount when you say the amount  

avai lab le for oversight  over ent i t ies is very l i t t le,  what is that  

amount? 

MR FROLICK:   That  amount Advocate over the years has 

been incremental  adjustments but  i t  stays in the region 

between and this  is out  of  a budget of  R2 bi l l ion i t  stands 

between R50 to R60 mi l l ion.  

ADV FREUND SC:   So somebody in Parl iament or somebody 

speaking for Parl iament has made a choice to al locate a 

mere R50 to R60 mi l l ion to the oversight  funct ion out  of  the 20 

R2 bi l l ion odd avai lable to i t ,  is that  correct? 

MR FROLICK:   That  is correct .  

ADV FREUND SC:   Who makes that  choice? 

MR FROLICK:   Wel l  there is  a  Budget Commit tee.  There is  a 

Budget Commit tee that  works closely wi th the Execut ive 
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Author i ty and i t  a lso includes the secretary to Par l iament  

and they engage with the Chief  Financia l  Off icer wi th 

Nat ional  Treasury on a usual  –  on a regular basis and then 

based on what is  received by Parl iament i t  is sub-divided 

into the di fferent  programs that  are there.  

ADV FREUND SC:   And that  R50 to R 60 mi l l ion is intended 

to cover what?  Is that  intended to cover al l  the f inancial  

requi rements of  al l  the Port fo l ios Commit tees? 

MR FROLICK:   That  is correct  and i f  I  may elaborate let  me 

just  give you a b ird’s eye v iew of  how that  money is then 10 

spent .   That  money is al located to the budgets of  the 

di fferent  Port fo l io  Commit tees and the Select  Commit tees to  

do the fol lowing:   

 And that  is to plan and also to implement and host  

their  regular meet ings that  they wi l l  have.  

 The second part  thereof  is when they want to  

advert ise an advert isement to inv i te publ ic comment on a 

piece of  legislat ion.  

 Now at  any given t ime you wi l l  f ind that  there are 

about between 30 to 40 bi l ls in Par l iament and par t  of  the 20 

oversight  and accountabi l i ty model  also has a sect ion that  

c lear ly sets out  what publ ic part ic ipat ion must  be.   So 

advert isements is one element of  that .  

 Another e lement could be radio stat ion 

advert isements and any advert  going out  to newspapers 
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these days cost  at  least  a quarter of  a mi l l ion rand per 

advert  for publ ic comment.  

 Add to that  also the oversight  v is i ts  that  are 

undertaken by the di fferent  Port fo l io and Select  Commit tees 

this inc lude the t ravel l ing of  staff ,  the members of  

Parl iament,  their  accommodat ion as wel l  as any other  

incidentals  such as hal l  h i re,  such as the provision of  basic 

ref reshment such as water to part ic ipants and i f  you take 

into account the necessary measures that  are in place for 

t ransport  of  members of  Parl iament i t  wi l l  include the ai r fare 10 

i f  they are t ravel l ing by ai r,  thei r  ground t ransport  as wel l  as 

t ransport  to get  them back home again.   So the amount that  

is there is real ly to do most  of  those th ings.  

 Now you come to a si tuat ion where we found 

ourselves in 2017 where a need was ident i f ied for Parl iament 

to do speci f ic work in terms of  those four commit tees of  the 

Nat ional  Assembly.  

 To implement that  you must  then go back into the 

budget forum and ask the powers that  decide say to the 

secretary of  Parl iament let  us f ind more money to fund some 20 

of  these act iv i t ies and that  is usual ly done in the forum of  a 

00:26:37 f rom other programs that  has ei ther not  been 

implemented or there is a delay in the ful l  implementat ion of  

those programs.   

 And this is not  sustainable to exerc ise oversight .  
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ADV FREUND SC:   Wel l  those are your words not  mine.   But  

you have also said that  you repeatedly raised the 

inadequacy of  th is budget i f  one was ser ious in requi r ing or  

wishing to capaci tate the very numerous Port fo l io  

Commit tees to exerc ise thei r  overs ight  funct ions.   I  take i t  

that  i t  is impl ic i t  in what you have said that  you d id not  get  a  

sympathet ic response or that  i t  d id not  change mater ia l ly? 

MR FROLICK:   I f  there were any changes i t  was as I  say i t  

was simple viaments as the need may ar ise.   And I  must  add 

that  the Chairpersons when they plan for  these overs ights 10 

they – they go to  their  st rategic planning sessions and they 

come up wi th what they want to  do and you cost  those 

programs then i t  usual ly exceeds by far the money that  is 

avai lab le.  

 And then usual ly my last  point  of  cal l  you go to the 

Speaker and the Speaker would say okay I  wi l l  take i t  up and 

there wi l l  be a v iament that  needs to be done.  But  that  is 

not  the way i t  is supposed to fund the oversight  funct ion.  

 Oversight  and commit tees should be one of  those key 

pr ior i t ies of  how the budget  of  Parl iament is  div ided and 20 

al located.  

ADV FREUND SC:   Wel l  I  agree wi th you those are your 

words and not  mine but  can I  put  to you for your comment i t  

seems to be the obvious coronary to what you have said that  

Parl iament has s imply not  been ser ious about exerc ising 
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oversight  over the Execut ive.   I f  i t  was ser ious i t  would have 

re-apport ioned the al locat ion resources.   What is your view 

on that? 

MR FROLICK:   My view is that  the Commit tees and the 

numerous reports  that  are there that  has been tabled by 

Commit tees have done a lot  of  work in terms of  exerc is ing 

oversight  over the Execut ive.   Under these di ff icul t  

constraints they have exercised their  oversight .   I t  is  a  

matter of  op inion whether that  oversight  work that  has been 

done was suff ic ient  or not  but  I  cannot faul t  the major i ty of  10 

these commit tees for going beyond somet imes what was 

possible to do their  overs ight  funct ion and execute thei r  

mandates.  

ADV FREUND SC:   Wel l  i f  i t  is a matter of  opinion what is 

your opinion?  Is i t  . . .  

MR FROLICK:   My opin ion is i f  I  may? 

ADV FREUND SC:   A l r ight  carry on.  

MR FROLICK:   My opin ion is that  wi th the l imi ted resources 

that  has been made avai lable the commit tees in Parl iament 

and remember commit tee work is one element only of  20 

oversight .   There is other forms of  oversight  that  also 

happens in Parl iament in the Nat ional  Assembly and in the 

Nat ional  Counci l  of  Provinces have under these di ff icul t  

condi t ions they have gone very far to exercise thei r  

oversight  in terms of  what the rules and the const i tut ion is  
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demanding f rom them.  

ADV FREUND SC:   A lr ight  now let  us go back a step.   I  took 

you to pages 30 to  31  o f  the  ove r t  mode l  to  the  Track ing 

and  Moni to r ing  Un i t  tha t  needed to  be  resourced and  

needed to  be  e f fec t i ve  i f  ove rs igh t  was to  be  e f fec t i ve .   Do  

you reca l l  tha t?  

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    I  now want  to  take  you to  the  ev idence  

o f  Mr  God i .   Mr  God i  sa id  in  h is  a f f idav i t  tha t  a  mat te r  o f  

in tense f rus t ra t ion  to  h im and to  h is  commi t tee  SCOPA was 10 

the  absence o f  t rack ing  and moni to r ing  o f  the  mul t ip le  

recommendat ions  tha t  tha t  commi t tee  made fo r  what  you  

might  remedia l  ac t ion .   Th ings  to  be  done and to  be  

repor ted  back on .    

 And he says  there  was s imp ly  no  sys tem in  p lace  

tha t  ach ieved tha t .   Now do you  agree w i th  h im tha t  h is  

f rus t ra t ion  and h i s  concern  was abso lu te l y  leg i t imate?  

MR FROLICK:    I  can  reca l l  tha t  I  had a  d i scuss ion  w i th  the 

Honourab le  God i  spec i f i ca l l y  a round Moni to r i ng  and 

Track ing  and the  fu l l  imp lementa t ion  and rea l i sa t ion  o f  20 

tha t .   That  capac i ty  was crea ted in  the  o f f i ce  o f  the  

Secre tary  to  the  Nat iona l  Assemble  fo r  our  purposes now 

and a lso  in  the  commi t tee  sect ion .  

 However,  tha t  Mon i to r ing  and Track ing  sys tem had  

i t s  f laws because i t  was not  fu l l y  imp lemented as  
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env isaged in  the  Overs igh t  Accoun tab i l i t y  Mode l .  

ADV FREUND SC:    Now onto  be ing  a  l i t t le  b i t  euphemis t i c .   

Was i t  no t  f rank ly  a  d ismal  fa i lu re?   Was i t  f rank ly  

comple te l y  unab le  to  o r  perhaps unwi l l ing  to  mon i to r  and 

check the  adequacy o f  the  execut ive  responses  to  the 

recommendat ions  o f  por t fo l io  commi t tees wh ich  had been  

adopted by  The  House and there fo re  became House 

reso lu t ions?  

MR FROLICK:    Wel l ,  f rom the  pos i t ion  where  I  s i t  and the  

work  tha t  goes th rough the  Nat iona l  Assembly,  I  know there  10 

is  very  ded ica ted  peop le  work ing  a t  tha t  Nat iona l  Assembly  

tab le  and a lso  in  the  Commi t tee  Sect ion  who are  ded ica ted  

to  the i r  work  and we have never  ever  rece ived any 

ins t ruc t ion  as  fa r  as  I  am aware  to  s imp ly  ignore  the  

repor ts  and what  has been sent  th rough and to  keep t rack  

o f  tha t .    

 I  do  th ink  tha t  the  fu l l  imp lementa t ion  o f  tha t  

Mon i to r i ng  and Track ing  mechan ism by proper ly  resourc ing  

i t  and c rea t ing  my v iew was,  even  though the  mode l  does 

not  say  tha t ,  was  to  c rea te  a  ded ica ted  un i t  o f  peop le  who  20 

know how the  Nat iona l  Assembly  Secre tar ia t  works  

together  w i th  the  Commi t tee  Sect ion  and to  be  se ized w i th  

tha t  on  a  da i l y  bas is .  

 Ins tead you wou ld  have found now tha t  some o f  

the  Human Resources a t  the  Nat iona l  Assemb ly  tab le  
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together  w i th  the  Commi t tee  Sect ion  a lso  became se ized 

w i th  tha t  mat te r  coup led  w i th  the  o ther  work  tha t  they were  

do ing .  

 And tha t  made i t  ex t remely  d i f f i cu l t  fo r  them to  be  

e f fec t i ve  and to  g ive  t imeous responses in  te rms o f  what  

has been responded to .    

CHAIRPERSON:    Wel l  Mr  Fro l i ck  . . . [ in te rvenes]   

ADV FREUND SC:    Le t  me read . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Freund.   Mr  Fro l i ck ,  why  

was tha t  a l lowed  to  happen?  You are  one o f  the  sen ior  10 

peop le  in  Par l iament  number  one.   You have access  to  the  

Speaker.   You have access to  the  leaders  o f  the  major i t y  

par ty.   Why was tha t  a l lowed to  happen? 

MR FROLICK:    Deputy  Ch ie f  Jus t ice ,  I  ind ica ted  ear l ie r  

my f rus t ra t ion  tha t  I  have shared,  no t  on ly  w i th  my  

co l league who is  a lso  a  House cha i rperson in  the  Counc i l  

o f  P rov inces because the  same wou ld  app ly  the re ,  and to 

share  i t  w i th  the  Speaker  when i t  comes to  the 

imp lementa t ion  o f  these th ings.  

 A lso ,  w i th  the  Ch ie f  Whip  o f  the  major i t y  par t y  and  20 

the  la te  Min i s te r  Jackson Mthembu is  a lso  on  record  in  

te rms o f  the  poor  resourc ing .   So the  dec is ion  makers  who 

s i t  there  and d iv ide  tha t  budget  o f  Par l iament  i s  where  the  

prob lem is .  

 For  one reason o r  anothe r,  th is  was the  a l loca t ion  
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tha t  was g i ven and the  mon i to r i ng  and funct ion  was never  

imp lemented to  the  ex ten t  in  wh ich  i t  was env i saged.   

ADV FREUND SC:    Now I  s t i l l  want  to  pu t  to  you what  Mr  

God i  says.  

CHAIRPERSON:    I  am sor ry  Mr  Freund.   Jus t  to  –  I  want  

to  make sure  I  unders tand what  Mr  Fro l i ck  i s  say ing .   A re 

you say ing ,  a  ce r ta in  s t ruc ture ,  maybe i t  i s  a  commi t tee  

w i th in  Par l iament  has the  task  or  had the  task  o f  a l loca t ing  

budget  fo r  these  ac t iv i t ies  o f  Par l iament  bu t  they  s imp ly  

d id  no t  a l loca te  enough.   I s  tha t  what  you are  say ing? 10 

MR FROLICK:    Yes,  Deputy  Ch ie f  Jus t ice .   And i f  I  may  

add?  I f  I  may?  

CHAIRPERSON:    H ’m.  

MR FROLICK:    What  w i l l  happen is ,  i s  tha t  once 

Par l iament  and th is  s t ruc ture  deve lops the  budget  p roposa l  

fo r  Par l iament  i t  ge ts  submi t ted  to  the  Nat iona l  Treasury.    

 And every  year  you w i l l  hear  tha t  Treasury  has  

sa id  they cannot  g ive  the  amount  tha t  has been requested  

and tha t  we need  to  cu t  back on  the  d i f fe ren t  p rogrammes 

tha t  a re  there  based on the  amount  tha t  the  Treasury  i s  20 

g iv ing  to  the  Nat iona l  Assemble .    

 And as  a  resu l t ,  you w i l l  f ind  tha t  there  are  cer ta in  

key programmes such as  th is  tha t  we are  ta lk ing  about  now 

who a lways are  a t  the  shor tes t  end o f  what  i s  a l l oca ted  

u l t imate ly  in  Par l i ament  i t s  s t ruc tu res .  
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CHAIRPERSON:    So as  you see i t ,  the  source  o f  the  

prob lem is  lack  o f  adequate  fund ing  fo r  these ac t iv i t ies?  

MR FROLICK:    That  i s  one o f  the  key reasons  Deputy  

Ch ie f  Jus t ice .  

CHAIRPERSON:    H ’m? 

MR FROLICK:    Because fo r  commi t tees to  do  th is  

overs igh t  work ,  they a l so  need s ta f f ,  they  need the  

personne l .   And i f  you have a  budget  sho r t fa l l  i t  does not  

on ly  impact  on  the  budget  tha t  the  commi t tee  has bu t  a lso  

on  the  suppor t  s ta f f  tha t  can be appo in ted  to  ass i s t  them in  10 

these cr i t i ca l  func t ions.  

 That  i s  one o f  the  pr imary  reasons why we s i t  w i th  

a  s i tua t ion  where  I  can make a  s ta tement  conf ident ly  to  

say tha t  the  overs igh t  funct ion  o f  Par l iament  i s  no t  

p roper ly  funded.  

CHAIRPERSON:    Wel l ,  my own impress ion ,  and I  have not  

re f lec ted  th is  on  th is  ex tens ive ly,  bu t  my own impress ion  i s  

tha t  the  overs igh t  ro le  o r  funct ion  o f  Par l iament  must  be  

the  second most  impor tan t  funct ion  o f  Par l iament  coming  

a f te r  the  funct ion  o f  mak ing  laws.    20 

 And i f  tha t  i s  so ,  one wou ld  have expected tha t  

Par l iament  and the  major i t y  par ty  wou ld  be  concerned i f  

such an impor tan t  funct ion  o f  Par l iament  was severa l l y  

under funded.  

 I s  my unders tand ing  o f  the  overs igh t  funct ion  



05 FEBRUARY 2021 – DAY 338 
 

Page 170 of 212 
 

be ing  maybe the  second most  impor tan t  c lose  to  your  own  

unders tand ing  in  te rms o f  the  funct ions o f  Par l iamen t?  

MR FROLICK:    I  concur  w i th  you Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON:    H ’m.  

MR FROLICK:    Overs igh t  inc ludes d i f fe ren t  t ypes and 

ca tegor ies  o f  ove rs igh t .  

CHAIRPERSON:    Yes,  yes .  

MR FROLICK:    And what  one o f  the  key f inanc ia l  

overs igh t .  

CHAIRPERSON:    Yes.  10 

MR FROLICK:    So  i f  you  are  const ra in t  in  te rms  o f  th is  

and le t  me go fu r ther  to  use an example .   That  when the  

budget  i s  p resented by  the  Min is te r  o f  F inance and i t  runs 

now in to  t r i l l i ons  o f  rands,  you  need to  ove rsee the  

expend i tu re ,  no t  on ly  necessar i l y  a t  the  Nat iona l  

Leg is la tu re ,  bu t  the  need to  ove rsee the  expend i tu re  tha t  

takes p lace nat iona l l y,  p rov inc ia l l y  and loca l l y.  

 And one wou ld  –  I  am o f  the  f i rm be l ie f  tha t  you  

w i l l  empower  tha t  ove rs igh t  funct ion  to  ensure  tha t  the  

in tended ob jec t i ves  o f  the  Min is te r  o f  F inance and the  20 

government  i s  ach ieved.  

 I f  you  do not  do  tha t  you run  the  r i sk  tha t  ce r ta in  

th ings may s l ip  th rough or  tha t  you do not  have the  

requ is i te  capac i ty  and too l s  to  e f fec t i ve l y  mon i to r  those  

budgets  tha t  a re  there .  
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 And tha t  i s  why we re l y  heav i l y,  fo r  ins tance,  on  

the  Off i ce  o f  the  Aud i to r -Genera l  to  ass i s t  por t fo l io  

commi t tees a lso  in  tha t  regard  because we have a  common 

approach tha t  f inanc ia l  ove rs igh ts  a re  o f  c r i t i ca l  

impor tance i f  we  w ish  to  imp lement  the  programmes and  

improves the  l i ves  o f  the  peop le .  

CHAIRPERSON:    Mr  Freund,  jus t  cont inue.   I  th ink  what  

you are  go ing  to  be  go ing  in to  in  te rms o f  Mr  God i ’s  

ev idence w i l l  touch on some o f  these issues and  I  m ight  

have o ther  quest ions connected w i th  these i ssues la te r  on  10 

but  I  th ink  jus t  cont inue.  

ADV FREUND SC:    Thank you,  Cha i r.   But  I  jus t ,  i f  I  may 

w i th  your  leave,  I  jus t  w ish  to  address some o f  the 

ev idence jus t  g iven.   Mr  Fro l i ck ,  I  unders tand tha t  

Par l iament  may w ish  to  rece ive  f rom Treasury ’s  p roposed  

budget  a  b igger  overa l l  budget  tha t  i t  rece i ves.    

 I t  seems to  be  the  i ron  law o f  po l i t i ca l  l i f e .   

Everybody wants  more  f rom the  Treasury.   But  your  own 

ev idence,  as  I  unders tand tha t ,  i s  tha t  o f  the  order  o f  

R 2  b i l l i on .  20 

 In  o thers  words,  R 2  000 mi l l ion  is  a l loca ted to  

Par l iament .   A re  you s t i l l  there?  I  cannot  see i f  you  a re  

s t i l l  there .  

MR FROLICK:    I  can  hear  you.  

ADV FREUND SC:    And how many por t fo l io  commi t tees,  
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se lec t  commi t tees,  incomparab le  commi t tees are  there  in  

the  Nat iona l  Assembly  and the  NCOP? 

MR FROLICK:    A t  any s tage there  is  no  less  than 50 .  

ADV FREUND SC:    Not  less  than 50.   And what  you have  

to ld  us  i s  tha t  o f  tha t  R 2  000 mi l l ion ,  R50 to  R60 m i l l ion  is  

a l loca ted  to  the  overs igh t  funct ion .   Have I  unders tood tha t  

cor rec t l y?  

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    So  approx imate ly  one mi l l ion  rand per  

commi t tee  per  annum.   I s  tha t  cor rec t?    10 

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    Now tha t  a l loca t ion  dec is ion  is  a  

dec is ion  en t i re ly  w i th in  the  cont ro l  o f  Par l iamen t  as  to  

whethe r  they have to  p r io r i t i se  overs igh t  and a l loca te  more  

than R 50 mi l l ion  to  the  ove rs igh t  funct ion .   Do you agree 

w i th  tha t?  

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    So  i t  i s  no t  Treasury  bu t  Par l iament  

tha t  has dec ided to  so  subs tant ia l l y  downp lay  the  

resourc ing  o f  the  por t fo l io  commi t tees wh ich  se rve  as  what  20 

many peop le  ca l l  the  Eng ine  Room of  overs igh t .   Would  

you agree?  

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    Now tha t  i s  the  contex t  in  wh ich  

Mr  God i ,  the  f i rs t  w i tness in  th is  s t ream,  gave ev idence.   
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And he gave ev idence tha t ,  accord ing  to  h im,  i t  was 

acute ly  aware ,  i t  i s  SCOPA was  acute l y  aware  o f  very  

substant ia l  and deter io ra t ing  i r regu lar  expend i tu re  as  we l l  

as  waste fu l  expend i tu re  in  the  o ther  ca tegor ies  dea l t  w i th  

in  the  PMFA.   A re  you s t i l l  there  Mr  Fro l i c?  

MR FROLICK:    Yes.   We are  exper ienc ing  probab ly  load  

shedd ing  somewhere .   So a t  t imes my v ideo gets  b lu r red .  

ADV FREUND SC:    A l r igh t .   I f  you  do not  hear  me,  p lease  

te l l  me.  

MR FROLICK:    I  can  hear  you.   I  w i l l  a le r t  you i f  I  cannot  10 

hear  you.  

ADV FREUND SC:    Thank you.   So Mr  God i ’s  ev idence is .   

Ob jec t ive l y  and accordance to  the  in fo rmat ion  fu rn i shed 

fu l l y  and cor rec t l y  by  the  Aud i to r -Genera l ’s  o f f i ce ,  there  is  

no t  a  m ino r  p rob lem o f  i r regu lar  expend i tu re .   There  is  a  

huge prob lem o f  i r regu la r  expend i tu re  ge t t ing  progress ive ly  

worse .    

 And he says,  SCOPA rout ine ly  i ssue repor t s  wh ich  

no t  on l y  no te  t he  na ture  o f  the  prob lems bu t  make  

proposa ls  fo r  the i r  cor rec t ions.   And he says bu t  our  20 

proposa ls  a re  very  la rge ly  igno red.   We rece ive  no  

substant ive  feedback.    

 Now do you have any reason to  d ispute  fac tua l l y  

tha t  ev idence by  Mr  God i?  

MR FROLICK:    No,  Mr  God i  i s  cor rec t  s i r.   As  I  have 
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ind ica ted ,  tha t  w i th  the  l im i ted  resource  and what  – in  

te rms o f  Human Resource  o f  fo l low ing the  execut ive  ac t ion  

tha t  needs to  be  done and the  m ix  response tha t  we  

rece ive ,  Mr  God i  –  he  came to  the  cor rec t  conc lus ion .  

ADV FREUND SC:   A l r igh t .   Now Mr  God i  says tha t  when 

tha t  –  tha t  when he exper ienced tha t  p rob lem,  and he 

cha i red  SCOPA both  in  the  4 t h  and  5 t h  Par l iament .   He sa id  

the  fo l low ing and  I  am quot ing  f rom page 116 in  Bund le  1 ,  

parag raph 6 .31  o f  h is  a f f idav i t .   I  do  no t  th ink  you wou ld  

have th is  Mr  Fro l i ck .    10 

MR FROLICK:    Yes.  

ADV FREUND SC:    He says th is :  

“But  there  was no s t ruc tu red mechan ism in  

p lace  to  fo l low up adequate ly  and  u l t imate  to  

ho ld  the  Execut ive  accountab le .  

In  my v iew and the  v iew o f  the  commi t tee ,  th is  

severe l y  hamst rung the  exerc ise  o f  adequate  

overs igh t .  

Commi t tee  members  became increas ing ly  

f rus t ra ted  w i th  the  lack  o f  respons iveness o f  20 

the  Execut ive .  

In  an  e f fo r t  to  remedy th is ,  I  approached the  

Cha i r  o f  Cha i rs ,  Mr  Cedr ic  Fro l i ck  somet ime 

dur ing  the  4 t h  Par l iament .  

He gave me an assurance tha t  the  o f f i ce  o f  the 
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Speaker  wou ld  conf igu re  a  dashboard  wh ich  

wou ld  keep t rack  o f  dead l ines and fo l low-up  

and ensure  compl iance w i th  a l l  House 

reso lu t ions bu t  no  such dashboard  was 

conf igured and no a l te rna t ive  mechan ism was 

adopted by  Par l iament  to  mon i to r  and enforce  

compl iance w i th  House reso lu t ions. ”  

 A re  you say ing  he  is  m is taken?  Are  you say ing  

there  was a  comp l iance mechan ism? 

MR FROLICK:    Wel l ,  we had a  d iscuss ion .   Mr  God i  and  10 

myse l f  had a  d iscuss ion  around the  mat te r  o f  the  

Mon i to r i ng  and Track ing  and how i t  can be improved .  

 However,  tha t  dashboard  tha t  he  is  ta lk ing  about ,  

as  we l l  as  every th ing  tha t  goes  w i th  i t ,  was imp lemented.   

I t  i s  on ly  two years  ago tha t  –  and we l l  be fore  Cov id  we 

were  supposed to  rece ive  a  repor t  on  i t  f rom the  ITC 

Sect ion ,  to  on  –  a t  the  c l i ck  o f  a  bu t ton  to  see what  was 

happen ing .  

 Ins tead in  i t s  p lace  due to  budgetary  const ra in  tha t  

was there ,  tha t  Mon i to r i ng  and Track ing  mechan ism was  20 

then put  in  p lace ,  no t  in  a  dashboard  fo rm but  a t  the 

Nat iona l  Assembly  Tab le  suppor ted  by  a  cer ta in  sect ion  in  

the  Commi t tee  Sect ion .  

ADV FREUND SC:    Wel l ,  i t  i s  there  tha t  I  am tak ing  issue 

w i th  you or  a t  leas t  seek ing  fu r ther  c la r i f i ca t ion  f rom you 
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because I  ge t  the  impress ion  tha t  the  impress ion  you are  

t ry ing  to  convey  is  tha t  i t  was  not  per fec t  bu t  i t  was 

funct iona l .   I t  was reasonab le  func t iona l .    

 And tha t  the re  was a  procedure  wh ich  mon i to red  

and responded when there  was  inadequate  execut ive  

response to  the  requ i rements  o f  House reso lu t ions.   And I  

want  to  pu t  to  you tha t  cannot  poss ib le  be  co r rec t  jus t  on 

what  you have a l ready to ld  us .    

 So I  want  to  g ive  you a  f ina l  oppor tun i ty  to  te l l  us  

to  what  ex ten t  you agree tha t  the  mechan ism tha t  was in  10 

p lace was in  fac t  inadequate  to  mon i to r  compl iance  and to  

repor t  on  non-compl iance and to  p rompt  the  necessary  

ac t ion  to  secure  compl iance.    

MR FROLICK:    The mechan ism tha t  was put  in  p lace  was  

to  pu t  a  sys tem in  p lace  not  as  a  rep lacement  fo r  the  

Mon i to r i ng  and Track ing  as  env isaged.   There  were  f laws in  

tha t  sys tem tha t  a re  pu t  in  p lace  because i t  takes t ime and  

there  is  a  lo t  o f  paperwork  go ing  to  and th ro ,  and i t  cou ld  

poss ib le  no t  ach ieve the  or ig ina l  ob jec t i ve  tha t  was se t .  

ADV FREUND SC:    Wel l ,  le t  us  jus t  cons ider  th is  20 

conceptua l l y  and  sys temica l l y.   The purpose o f  Por t fo l io  

Commi t tee  overs igh t  and then repor ts  on  such ove rs igh ts  

to  The House is  t o  ident i f y  ma lp rac t ice  and o ther  p rob lems 

and to  p ropose what  shou ld  be  done to  remedy tha t .   And 

tha t  i s  as  a  mat te r  o f  p rac t ice  when the  commi t tees are  
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func t iona l  conta ined in  repor ts  tha t  they submi t  to  The 

House fo r  adopt ion .   I s  tha t  cor rec t?    

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    And as  a  mat te r  o f  rou t ine  fo rmal i t y,  

The House is  in  the  hab i t  o f  adopt ing  those commi t tee 

repor ts .   I s  tha t  cor rec t?    

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    And what  you say,  and I  do  no t  th ink  

tha t  Mr  God fo r  one wou ld  d ispute  th is ,  i s  tha t  the  next  

s tep  is  fo r  the  Speaker  to  take  respons ib i l i t y  to  ensure  tha t  10 

those reso lu t ions  o f  The House a re  communica ted  to  the  

re levant  represen ta t i ves  o f  the  Execut ive .   I s  tha t  cor rec t?    

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    Now,  those repor ts ,  those reso lu t ions  

o f  The House f requent ly  requ i red  cer ta in  s teps to  be  taken  

by  cer ta in  persons by  cer ta in  t imes .   I s  tha t  cor rec t?    

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    And there fore  i f  one is  go ing  to  

exerc ise  ove rs igh t  e f fec t i ve ly  i t  i s  essent ia l  tha t  somebody  

is  respons ib le  fo r  ensur ing  tha t  they know by when what  20 

responses are  requ i red  f rom whom.   Would  you agree w i th  

me?  

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    And to  be  e f fec t i ve ,  tha t  sys tem wou ld  

need to  have a  mechan ism to  de tec t  when there  has  been a  
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fa i lu re  to  repor t  back adequate ly  and substant ive l y  by  the  

spec i f ied  t ime.   Do you ag ree w i th  tha t?  

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    Now you say tha t  the re  a re  some 

depar tments  tha t  do ,  no t  on ly  acknowledge rece ip t  o f  the 

repor ts ,  they a l so  respond substant ive l y  –  and I  suppose 

some o f  them must  respond appropr ia te l y  and subs tant ive ly  

–  and they must  do  what  i s  requ i red  in  some cases,  a t  

leas t .   Would  tha t  be  co r rec t?  

MR FROLICK:    That  i s  co r rec t .    10 

ADV FREUND SC:    Bu t  I  take  i t  tha t  you wou ld  ag ree tha t  

i t  i s  no t  a t  a l l  uncommon fo r  the  representa t i ve  o f  the  

Execut ive  were  requ i red  to  take  remedia l  ac t ion  by  a  

cer ta in  t ime.   F i rs t l y,  no t  to  do  so  and second ly  no t  to  

repor t  back tha t  they have done  so  as  i t  i s  requ i red  by  

House reso lu t ions.    

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    And w i l l  you  agree w i th  me tha t  

desp i te  the  fac t  tha t  tha t  i s  t rue ,  there  has no t  been in  

p lace  an e f fec t i ve  mechan ism to  address tha t  p rob lem and 20 

to  ensure  tha t  where  remedia l  measures were  requ i red  by  

House reso lu t ions,  the  requ i red  remedia l  measures were  in  

fac t  taken by  the  rep resenta t i ves  o f  the  Execut ive?  

MR FROLICK:    That  i s  co r rec t .    

ADV FREUND SC:    Le t  us  then move on.   Cha i r,  I  do  no t  
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know whethe r  tha t  i s  the  t ime a t  wh ich  you wou ld  want  to  

ra ise  any fu r the r  i ssues in  tha t  regard?  

CHAIRPERSON:    Yes.   Yes,  le t  me jus t  fo l low-up  on your  

las t  few quest ions.   Mr  Fro l i ck ,  as  I  unders tand f rom your  

p rev ious ev idence –  I  d id  no t  check on th is  a f f idav i t  –  you 

have been a  member  o f  Par l iament  f rom e i ther  la te  1990 ’s  

o r  ea r ly  2000 ’s .   Is  tha t  r igh t?  

MR FROLICK:    1999,  Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON:    Oh,  a t  leas t  I  was r i gh t  about  la te  

1990 ’s .   [ laughs]  10 

MR FROLICK:    Yes,  Cha i r.   [ laughs]  

CHAIRPERSON:    Wel l ,  tha t  means you have been in  

Par l iament  fo r  about  21-years  or  so?  

MR FROLICK:    That  i s  co r rec t .    

CHAIRPERSON:    So .   And ha l f  o f  tha t  per iod ,  you were  

occupy ing  the  pos i t ion  o f  Cha i r  o f  Cha i rs .   

MR FROLICK:    That  i s  co r rec t .    

CHAIRPERSON:    That  shou ld  g ive  you enough exper ience  

o f  what  i s  happen ing  in  Par l iament  to  be  ab le  to  te l l  me 

how long th is  has been go ing  on,  namely  there  be ing  no 20 

proper  mechan ism put  in  p lace  by  Par l iament  to  fo l low-up 

and check reso lu t ions tha t  have been taken.  

 A re  fo l lowed up and tha t  repor ts  tha t  a re  supposed  

to  o r  responses tha t  a re  supposed  to be  send to  Par l iament  

by  members  o f  the  Execut ive ,  DG’s  and o f f i c ia ls  and 
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whoever,  tha t  they are  proper ly  mon i to red  and checked.    

 And i f  there  i s  no  –  i f  those l ines  are  no t  met ,  

someth ing  happens.   How long has th is  s i tua t ion  been 

go ing  on?  

MR FROLICK:    Deputy  Ch ie f  Jus t ice ,  when I  was –  when I  

a r r i ved in  Par l iament  the  f i rs t  t ime,  tha t  p rob lem ex is ted .   

And tha t  i s  par t  o f  the  reason why over  the  years  lead ing  

up 2009 when the  Overs igh t  and Accountab i l i t y  Mode l  was  

then fo rmal ly  adopted,  was to  address the  prob lem tha t  

ex i s ted  fo r  some t ime.    10 

 And the  prob lem tha t  you have is ,  i s  tha t  as  you  

change and t ry  t o  push to  work  in  a  new fo rmat  and go  

ahead in  a  new fo rmat ,  i t  i s  no t  so  easy to  change peop le ’s  

behav iou r.    

 And fo r  tha t ,  you need the  requ is i te  suppor t  f rom 

a l l  the  re levant  s takeho lders  who are  there .   Everyone has  

a  ro le  to  p lay  in  tha t .   But  i t  i s  no t  a  new prob lem.  

CHAIRPERSON:    O f  course  you,  p robab ly,  can on ly  speak  

about  the  t ime tha t  you have been  in  Par l iament  bu t  i f  you 

te l l  me tha t  when you a r r i ved in  1999,  th is  p rob lem was  20 

there ,  p robab ly  the  prob lem has been there  f rom 1994.  

MR FROLICK:    That  i s  qu i te  poss ib le  Deputy  Ch ie f  

Jus t ice .   As  I  sa id ,  when I  a r r i ved  there  i t  was there .   So i t  

cou ld  no t  have a l l  s ta r ted  in  1999.  

CHAIRPERSON:    I t  i s  un l i ke ly  tha t  there  was such a  
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mechan ism before  1999 and i t  was s topped.   P robab ly,  the  

prob lem has been there  f rom 1994 and tha t  means – is  i t  

26-years?    

 How is  i t  poss ib le  tha t  Par l iament  wou ld  no t  

address such a  c r i t i ca l  par t  o r  such a  c r i t i ca l  p rob lem tha t  

wou ld  a f fec t  the  e f fec t i veness o f  i t s  ove rs igh t?   How is  i t  

poss ib le  tha t  tha t . . .    

 I  s t rugg le  to  unders tand tha t ,  i f  Par l iament  took i t s  

funct ion  o f  ove rs igh t  ser ious ly?   How is  i t  poss ib le  tha t  a  

p rob lem l i ke  th is  cou ld  go  on fo r  so  long w i thou t  be ing  10 

addressed?   

 I t  happens every  year,  yea r  in  and year  ou t .   One 

te rm o f  f i ve  years  in  and one te rm o f  f i ve  years  ou t  and i t  

i s  no t  addressed.   How i s  i t  poss ib le?   What  i s  the  

prob lem?   

 I  am tempted to  say -  and I  want  to  say th is  be fo re  

you respond so  tha t  you can dea l  w i th  a l l  o f  th is .   I  am 

tempted to  ask  the  quest ion  whether  i t  i s  no t  –  the  fac t  tha t  

the  prob lem has not  been addressed fo r  so  long,  does not  

suggest  tha t  Par l iament  does not  take  the  issue o f  20 

overs igh t ,  i t s  const i tu t iona l  ob l iga t ion  o f  overs igh t ,  

ser ious ly  enough.   What  can you share  w i th  me? 

MR FROLICK:    Wel l ,  Deputy  Ch ie f  Jus t ice .   As  I  have  

sa id ,  the  2009 overs igh t  and Accountab i l i t y  Mode l  was par t  

o f  a  number  o f  in te rvent ions f rom the  t ime tha t  I  can  reca l l ,  
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1999 and onwards on  how to  address th is  d i lemma and th i s  

p rob lem.   I t  i s  a  key- funct ion  o f  Par l iament .    

 And par t  o f  tha t  overs igh t  and Accountab i l i t y  Mode l  

has one moni to r ing  and prac t is ing  mechan ism but  i t  a lso  

g ives  then the  o ther  a reas tha t  has been imp lemented such  

as  the  budget  o f f i ce  has then been put  in  p lace ,  the  pub l i c  

par t i c i pa t ion  process tha t  has been in  pu t  in  p lace .   The  

ru les ,  fo r  ins tance,  tha t  has been amended.    

 And we are  ta lk ing  now to  the  –  I  th ink  i t  i s  the  8 t h  

Ed i t ion  o f  the  Nat iona l  Assembly  Ru les  tha t  a re  there  to  10 

fu r ther  s t rengthen the  ove rs igh t .   But  we dea l  w i th  warm 

bod ies  o f  members  o f  Par l iamen t  and a l so  o f  s ta f f  who 

must  work  together  towards one outcome to  address.    

 A lso  Par l iament ,  Deputy  Ch ie f  Jus t ice ,  i t  i s  a  

po l i t i ca l  env i ronment  where  there  are  po l i t i ca l  dynamics  

tha t  a re  p lay ing  i t se l f  ou t  there .   And members  o f  

Par l iament  be long to  the  d i f fe ren t  par t ies ,  to  the  major i ty  

par t y  fo r  tha t  ins tance.    

 Each one o f  them work  in  th is  env i ronment  where  

overs igh t  i s  impor tan t  and overs igh t  over  your  d i rec t  peers  20 

must  be  done.   And a t  t ime tha t  i s  very,  very  d i f f i cu l t  to  

ach ieve and to  move towards. . .    

 My approach was to  f ind  an  improved and a  fu l l  

p roo f  method to  ensure  tha t  you do get  the  requ is i te  

responses by  the  t ime you need i t  because tha t  w i l l  fu r ther  
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empower  the  overs igh t  work  by  the  d i f fe ren t  commi t tees.    

 But  due to  the  non- imp lementa t ion  o f  o ther  key-

s takeho lders  where  the  budgets  a re  a l loca ted ,  th is  cou ld  

no t  be  rea l i sed.    

CHAIRPERSON:    Bu t  wou ld  i t  no t  be  cor rec t  to  say tha t  

the  majo r i t y  pa r ty  in  pa r l iament  wanted these measures to  

be  imp lemented and was su f f i c ien t ly  commi t ted  to  ensur ing  

tha t  these measures are  commi t ted  tha t  i t  wou ld  no t  have  

been a  p rob lem to  imp lement  them because in  some cases  

the  m ino r i t y  par t ies  say we can say whatever  we say,  i f  i t  10 

does not  ge t  approved by  the  major i t y,  there  is  no th ing  we  

can do,  i t  ge ts  de fea ted.    

 So I  am ask ing  the  quest ion  whether  there  is  any  

reason why these or  any o ther  measures a imed a t  

address ing  th is  i ssue o r  p rob lem why they wou ld  no t  have 

been e f fec ted  i f  the  major i t y  par ty  was su f f i c ien t ly  

commi t ted  to  so lv ing  these prob lems.  

MR FROLICK:    Deputy  Ch ie f  Jus t ice ,  I  do  be l ieve  tha t  w i th  

the  f laws tha t  was ident i f ied ,  there  has been a  commi tment  

to  address the  s i tua t ion .   However,  when we come to  th is  20 

spec i f i c  po in t ,  fo r  me are  cruc ia l  in  te rms o f  mon i to r i ng  and  

t rack ing  the  repor ts  and reso lu t ions o f  the  house.   That  i s  

where  we have not  ach ieved what  we shou ld  have ach ieved 

by  now and tha t  wou ld  have demanded the  suppor t  o f  

everyone invo lved led  by  the  majo r i t y  par ty  o f  cou rse .  



05 FEBRUARY 2021 – DAY 338 
 

Page 184 of 212 
 

CHAIRPERSON :    A t  a  p rac t ica l  leve l ,  apar t  f rom maybe 

some equ ipment ,  maybe what  was  re fer red  to  in  Mr  God i ’s  

a f f idav i t  as  a  dashboard ,  o r  was in  your  a f f idav i t?   I  th ink  

Mr  God i ’s  a f f idav i t ,  i t  i s  what  the  two o f  you ta lked about ,  I  

am assuming i t  wou ld  have been  some equ ipment  where  

you cou ld  press  some but ton  then have a  p ic tu re  o f  

compl iance and the  leve ls  o f  compl iance and so  on  and so  

on .   Apar t  f rom tha t ,  i s  the  pos i t ion  tha t  a l l  tha t  i s  

o therw ise  needed to  ach ieve th is  i s  to  employ  su f f i c ien t  

s ta f f  who a re  ded ica ted  to  th is  fo r  the  50  or  so  commi t tees.  10 

MR FROLICK:    Deputy  Ch ie f  Jus t ice ,  apar t  f rom the  hard  

in f ras t ruc tu re  tha t  was requ i red  and the  s ta f f  tha t  a re  be ing  

requ i red ,  i t  i s  a lso  and i t  remains  the  respons ib i l i t y  o f  each 

por t fo l io  commi t tee  to  a l so  fo l low up and say bu t  l i s ten  

here ,  we have asked and our  repor t  has been adop ted on  

x ,  y  and z ,  why has someth ing  no t  happened and as  par t  o f  

the  ove rs igh t  and accountab i l i t y  mode l ,  we in t roduced a  

budget  rev iew and recommendat ion  repor t  p rocess where  

commi t tees th roughout  the  year  and i t  a lso  is  par t  o f  the 

prev ious repor t s  o f  the  commi t tees where  they have an 20 

oppor tun i ty  when  they in te rac t  w i th  the  execut ive  to  go 

back and to  say tha t  bu t  ear l ie r  on  we have recommended  

the  fo l low ing,  the  repor t  was adop ted by  the  house .   That  

requ i res  po l i t i ca l  leadersh ip  a t  the  d i f fe ren t  po l i t i ca l  –  oh  

sor ry,  a t  the  d i f fe ren t  commi t tee  leve l s  in  par l iament  and  
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tha t  i s  a lso  an  area where  you wou ld  f ind  tha t  there  is  

engagement  w i th  the  re levant  members  o f  the  execut ive  

and I  am not  say ing  th is  because I  mon i to r  them every  day,  

i t  i s  when we s i t  w i th  the  aud i to r  genera l ,  fo r  ins tance,  and  

the  aud i to r  genera l  ge ts  inv i ted  to  come and address ou r  

meet ings a t  leas t  tw ice  a  year  to  g ive  us  the  aud i t  

ou tcomes and then the  same cha i rpersons w i l l  say  bu t  

there  is  reg ress ion  tak ing  p lace now in  th is  depar tment  

tha t  we are  oversee ing  and when  our  BRRR repor t  tha t  

ge ts  tab led  in  the  house and gets  sent  to  the  Min is te r  o f  10 

F inance,  these are  the  mat te rs  tha t  we have ident i f ied  bu t  

i t  does not  improve.    

 So i t  does not  on ly  requ i re  the  in f ras t ruc ture  to  be  

pu t  in  p lace ,  i t  requ i res  the  po l i t i ca l  leadersh ip  o f  the 

cha i rpersons o f  those d i f fe ren t  commi t tees to  ensure  tha t  

the  recommendat ions tha t  they have made and a l so  tha t  

repor t  tha t  has been tab led  has been d r iven but  we a lso  

need to  cont inuous ly  reassess and assess and one o f  the  

assessments  tha t  I  d id  regu lar l y  together  w i th  my co l league  

in  the  Nat iona l  Counc i l  o f  P rov inces i s  tha t  a  fu l l y  20 

funct ion ing ,  mon i to r ing  and t rack ing  mechan ism w i l l  add 

tha t  capab i l i t y  to  the  arsena l  tha t  the  d i f fe ren t  members  o f  

por t fo l io  commi t tees as  we l l  as  the  Nat iona l  Assembly  have 

to  fo l low execut ive  ac t ion .  

CHAIRPERSON :    Wel l ,  you  touch  on a  po in t  wh ich  I  th ink 
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i s  impor tan t ,  namely  w i thout  even employ ing  a  lo t  o f  maybe  

admin  s ta f f ,  why  is  i t  no t  the  funct ion  o r  the  du ty  o f  the  

cha i rperson o f  each por t fo l io  commi t tee  to  mon i to r  

whethe r,  fo r  example ,  m in is te rs  i n  respect  o f  whom h is  o r  

her  commi t tee  have made  cer ta in  recommendat ions wh ich  

have been approved by  the  in i t ia l  assembly,  whethe r  those  

min is te rs  have compl ied  or  no t  o r  i f  i s  DGs o r  CEOs o f  

SOEs,  why can they no t  do  tha t?  

MR FROLICK:    Wel l ,  Deputy  Ch ie f  Jus t ice ,  tha t  i s  exact ly  

what  the  cha i rpersons or  le t  me say most  o f  the 10 

cha i rpersons over  the  years  tha t  I  worked w i th  have 

cont inuous ly  ra i sed but  i t  seems as i f  there  i s  th is  v iew in  

te rms o f  the  separa t ion  o f  powers  be tween the  jud ic ia ry,  

the  execut ive  and  the  leg is la tu re ,  tha t  the  leg is la tu re  has a  

more  jun io r  ro le  to  those o the r  two arms o f  the  s ta te  and  

tha t  i s  a  cont inuous bat t le  the  cha i rpersons w i l l  a lso  have  

to  ensure  tha t  exact ly  what  you are  ta l k ing  about  ge t  the  

necessary  a t ten t ion .  

 There  has been numerous occas ions where  I  know 

where  the  Speakers  tha t  I  have worked w i th  over  the  years ,  20 

a f te r  the  cha i rpersons br ing  those f rus t ra t ions  to  them,  

engage those re levant  members  who -  f rom the  execut ive  

and a t  t imes the  commi t tees engage the  account ing  

o f f i cers  tha t  a re  there  why cer ta in  ac t ions are  no t  be ing  

under taken but  we need to  address the  power  re la t ions  
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be tween the  leg is la tu re  and the  execut ive  as  fa r  as  th is  is  

concerned.  

CHAIRPERSON :    Bu t  I  imag ine  tha t  the  separa t ion  o f  

powers  cannot  p revent  the  Cha i rperson o f  a  por t fo l io  

commi t tee  f rom say ing  to  a  m in is te r  o r  CEO of  an  SOE or  

whatever  say ing  th is  i s  what  the  commi t tee  or  th is  i s  what  

the  Nat iona l  Assembly  sa id  you shou ld  do  by  a  cer ta in  

da te ,  you have not  come back to  us  to  say you have done  

i t  o r  you have no t  come back to  us  to  say I  have not  done 

i t  and these are  my reasons.    10 

I t  may be tha t  they m ight  even say we l l ,  I  do  no t  

th ink  i t  i s  par l iament ’s  job  to  d ic ta te  to  me wh ich  o f  var ious  

so lu t ions I  shou ld  choose in  reso lv ing  th is  p rob lem.   I t  may 

be tha t  by  v i r tue  o f  the  separa t ion  o f  powers they  cou ld  

ra ise  tha t  to  say,  we l l ,  there  are  va r ious ways in  wh ich  th is  

can be reso lved,  you as  par l iament  have sa id  th is  i s  the  

way,  I  am ent i t led  to  see i t  d i f fe ren t ly  and by  v i r tue  o f  the  

separa t ion  o f  powers you must  leave i t  to  me but  a t  leas t  

they come back and repor t  back to  say what  have we done 

about  i t  and i f  they  have not  done  anyth ing  and they re fuse  20 

to  do  so ,  a t  leas t  le t  i t  be  known tha t  they have taken the  

s tand tha t  they re fer  o r  they m igh t  say  th is  i s  what  we w i l l  

do  to  address the  issue,  no t  the  way you,  as  the  por t fo l io  

commi t tee ,  have we shou ld  do  i t .    

Bu t  what  shou ld  no t  be  a l l owed,  I  wou ld  imag ine ,  i s  
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a  s i tua t ion  where  a  recommendat ion  has been made by  a  

por t fo l io  commi t tee  and the  Nat iona l  Assembly  has  

approved tha t  to  say cer ta in  th ings must  be  done o r  shou ld  

no t  be  a l lowed to  cont inue and the  execut ive  jus t  keeps  

qu i te  and the  dead l ine  goes by  and they do  noth ing .   I  do 

no t  th ink  tha t  tha t  shou ld  be  acceptab le .   A t  leas t  i f  they  

d isagree they shou ld  come and say we d i sagree and then 

we know the  execut ive  and the  leg is la tu re  d i sagree but ,  as  

I  unders tand the  pos i t ion  in  par t  f rom your  ev idence,  in  

par t  f rom o ther  w i tnesses ’ ev idence is  i t  looks  l i ke  very  10 

la rge ly  the re  is  noncompl iance w i th  many reso lu t ions and 

tha t  i s  the  end and i t  i s  no t  a  s i tua t ion  where  they come 

back and say no ,  we have a  d i f fe ren t  way o f  address ing  i t  

tha t  we too  wou ld  re fer,  what  wou ld  you say to  a l l  o f  those  

remarks?  

MR FROLICK:    Look,  Deputy  Ch ie f  Jus t ice ,  jus t  i n  b r ie f  

response and I  tend to  fo l low and agree w i th  what  you say  

is  tha t  I  must  re i te ra te  tha t  there  a re  a  number  o f  members  

o f  the  execut ives  over  the  years  have seen who does  

exact ly  what  you  are  say ing ,  to  say tha t  pa r l iament ,  you  20 

have made recommendat ions in  th is  and tha t  regard  or  to  

the  po r t fo l io  commi t tee  bu t  th is  i s  the  reason why th is  o r  

tha t  cannot  be  done.   But  our  b iggest  p rob lem rema ins  the  

issues o f  f inanc ia l  overs igh t  and the  remedia l  ac t ion  tha t  i s  

requ i red  and remedia l  ac t ion  mean ing  ac t ing  aga ins t  and 
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the  account ing  o f f i cer  tak ing  up  tha t  respons ib i l i t y  ac t ing  

aga ins t  cer ta in  o f f i c ia ls  tha t  th rough SCOPA repor t s  o r  

o ther  repor ts  a re  po in ted  to  have  fa l len  fou l  o f  what  they 

shou ld  have done and tha t  i s  a  s i tua t ion  tha t  needs to  be  

addressed and I  wou ld  say tha t  we cannot  be  happy w i th  a 

s i tua t ion  where  i t  i s  happen ing  in  cer ta in  ins tances  where  

there  a  number  o f  depar tments  are  respond ing  to  what  

par l iament  say in  te rms o f  i t s  recommendat ions,  we  need a  

s i tua t ion  tha t  tha t  must  the  s tandard  and the  norm and fo r  

tha t  to  happen,  we need the  coopera t ion  o f  everyone 10 

invo l ved and the  ass is tance o f  eve ryone invo lved.    

 There  is  a lso  a t  t imes when you f ind  these type o f  

d i f f i cu l t ies  where  you wou ld  even engage th rough the  

leader  o f  government  bus iness o f f i ce  to  say tha t  bu t  you 

know what ,  there  is  a  cer ta in  m in is t ry  o r  depar tment  tha t  

there  is  cer ta in  th ings tha t  a re  no t  happen ing  the  way i t  

shou ld  happen o r  they are  nonrespons ive  about  cer ta in  

th ings.   So even  tha t  o f f i ce  ge ts  engaged in  var ious ways  

to  address the  s i tua t ion  bu t  the  s i tua t ion  is  cer ta in ly  no t  

what  i t  shou ld  be .  20 

CHAIRPERSON :    Thank you.   Mr  Freund?  

ADV FREUND SC:    Thank you,  Cha i r.   Now you wou ld  

agree w i th  me,  Mr  Fro l i ck ,  tha t  fo r  every  depar tment  

accountab i l i t y  res ts  on  the  m in is te r.   

MR FROLICK:    Wel l ,  tha t  i s  a  po in t  tha t  has been debated  



05 FEBRUARY 2021 – DAY 338 
 

Page 190 of 212 
 

over  the  years  and they say when i t  comes to  the  issues in  

te rms o f  f inanc ia l  accountab i l i t y  i s  the  respons ib i l i t y  o f  the  

account ing  o f f i ce r  wh ich  i s  the  head o f  the  depar tment  and  

the  m in is te r  i s  respons ib le  po l i t i ca l l y  fo r  what  i s  happen ing  

in  tha t  depar tment  bu t  the  m in is te r  i s  the  most  sen ior  

person in  te rms a t  the  po l i t i ca l  leve l  who is  in  charge o f… 

ADV FREUND SC:    P rec ise ly.   I  o f  course  accep t  tha t  i f  

one looks,  fo r  example ,  a t  the  PFMA,  i f  one looks  a t  the  

respons ib i l i t y  o f  account ing  o f f i cers  and account ing  en t i t ies  

there  are  cer ta in  lega l  ob l iga t ions where  the  buck s tops 10 

w i th  them but  the  m in is te r  i s  accountab le  fo r  the  

per fo rmance o f  a l l  the  account ing  o f f i cers  in  the  m in is te r ’s  

depar tment ,  am I  cor rec t?   Po l i t i ca l l y  accountab le .  

MR FROLICK:    The min is te r  i s  po l i t i ca l l y  accountab le  fo r  

what  i s  happen ing  in  the  depar tment .  

ADV FREUND SC:    Yes and in  fac t  ou r  const i tu t iona l  

s t ruc ture  i s  tha t  the  execut ive  i s  accountab le  to  the  

leg is la tu re ,  am I  r igh t?  

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    And the  leadersh ip  o f  the  execut ive  i s  20 

to  be  found in  the  m in is te rs ,  cor rec t?  

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    Now wou ld  you go p lease  to  the 

re ference bund le  a t  page 32?  

MR FROLICK:    Yes.  
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ADV FREUND SC:    Th i s  i s  par t  o f  the  OVAC respons ib i l i t y  

wh ich  you have to ld  the  Cha i r  was  adopted by  the  Nat iona l  

Assembly  and the  NCOP in  2009.   Paragraph 4 .1 .9 :  

“Sanct ion ing  noncompl iance by  the  execut ive ”  

I  am go ing  to  read i t  in to  the  record ,  the  en t i re  pa ragraph:  

“ I t  i s  recommended tha t  par l i amen t  deve lop  ru les  to  

ass is t  i t  fu r ther  i n  sanct ion ing  cab ine t  members  fo r  

noncompl iance a f te r  a l l  es tab l i shed ex is t ing  

avenues pro toco ls  have been exhausted.   Fo r  

example ,  naming the  cab ine t  member  by  the  10 

Speaker  o f  the  Nat iona l  Assembly  o f  the  

Cha i rperson o f  the  Counc i l  based on a  f u l l  

exp lanat ion . ”  

Would  you ag ree  w i th  me tha t  no  such ru les  have been 

deve loped?  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    And wou ld  you agree w i th  me tha t  

what  th is  very  recommendat ion  ind ica tes  is  tha t  by  no  la te r  

than 2009 and in  a l l  p robab i l i t y  long before  tha t  the  

prob lem o f  execu t ive  fa i lu re  to  imp lement  the  requ i rements  20 

spec i f ied  in  house reso lu t ions was  a  we l l - known [ ind is t inc t  

–  b reak in  record ing ]  ass i s t  in  sanct ion ing  cab ine t  

members .  

MR FROLICK:    Advocate  Freund,  you broke up,  I  cou ld  no t  

hear  you c lear l y ,  can you repeat  tha t  p lease? 
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ADV FREUND SC:    Wou ld  you ag ree tha t  by  no  la te r  than 

2009 i t  was a l ready recogn ised tha t  i t  was necessary  to  

address th is  p rob lems by means  o f  deve lop ing  ru les  t o  

enab le  the  sanct i on ing  o f  noncomp l ian t  cab ine t  members?  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    Cou ld  you perhaps venture  an  op in ion  

as  to  why,  as  you have conf i rmed,  no  s teps whatsoever  

have been taken to  imp lement  such ru les?  

MR FROLICK:    Wel l ,  tha t  i s  the  respons ib i l i t y  o f  the  

Nat iona l  Assembly  ru les  commi t tee  tha t  i s  cha i red  by  the  10 

Speaker  o f  the  Nat iona l  Assembly  and I  cannot  o f f  the  cu f f  

g ive  an  op in ion  as  to  why tha t  d id  no t  take  p lace.   We have  

had rev iew o f  the  ru les  and there  is  a  commi t tee ,  a  

subcommi t tee  on  the  rev iew o f  ru les ,  they on ly  met  th is  

morn ing  aga in ,  wh ich  shou ld  be  cont inuous ly  se ized w i th  

the  imp lementa t ion  process o f  any dec is ions tha t  has been  

taken in  te rms o f  the  ru les .  

ADV FREUND SC:    Wel l ,  le t  me put  to  you a  s im i la r  

quest ion  to  the  quest ion  pu t  to  you on a  comparab le  i ssue  

by  the  Cha i r .   Wou ld  you ag ree tha t  i f  the  major i t y  pa r ty ,  20 

the  A f r i can Nat iona l  Congress,  as  rep resented in  

par l iament  wanted th is  to  have happened they cou ld  have 

made i t  happen.  

MR FROLICK:    The majo r i t y  pa r ty  together  w i th  a l l  the 

o ther  po l i t i ca l  par t ies  have a  respons ib i l i t y  bu t  i t  i s  
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impor tan t  fo r  the  major i t y  par ty  to  lead these processes.  

ADV FREUND SC:    And i f  they  had wanted i t ,  they  had the  

capac i ty  to  b r ing  i t  about .  

MR FROLICK:    As  I  sa id ,  I  know there  was a  rev iew o f  the 

ru les  w i th  tha t  ed i t ion  o f  2016 tha t  you were  look ing  a t  and  

they are  cur ren t ly  aga in  in  the  process,  tha t  subcommi t tee  

o f  rev iewing the  ru les .   I  do  no t  have any exp lanat ion  o r  

reason why i t  was not  done.  

CHAIRPERSON :    Yes,  bu t  Mr  Fro l i ck  the  quest ion  is  do  

you not  ag ree tha t  i f  the  major i t y  pa r ty  was  rea l l y  10 

commi t ted  to  hav ing  i t  done i t  wou ld  have been done,  jus t  

l i ke  they are  ab le  …[ in tervenes]  

MR FROLICK:    No,  I  agree,  I  agree.  

CHAIRPERSON :    You agree,  yes .   Okay.  

ADV FREUND SC:    Yes,  thank you .  

CHAIRPERSON :    Thank you.  

ADV FREUND SC:    Cha i r ,  I  th ink  i t  i s  fa i r  to  the  w i tness 

tha t  I  shou ld  convey someth ing  tha t  was conveyed  to  me  

before  the  w i tness s tar ted  to  tes t i f y .  

CHAIRPERSON :    Yes.  20 

ADV FREUND SC:    And tha t  i s  tha t  the  w i tness had o the r  

commi tments  fo r  today but  rear ranged h is  respons ib i l i t i es .  

CHAIRPERSON :    Oh.  

ADV FREUND SC:    And I  have been led  to  unders tand tha t  

he  cannot  cont inue beyond 6  p .m.  th is  even ing ,  i s  tha t  
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cor rec t ,  Mr  Fro l i ck?  

MR FROLICK:    No,  thank you fo r  b r ing ing  tha t  to  the  

a t ten t ion  o f  the  hear ing ,  Advocate  Freund,  in  fac t  I  have  

been on s tandby  s ince  Wednesday to  de l i ver  tes t imony in  

f ron t  o f  the  Commiss ion  and I  was not  even g i ven the  way  

tha t  the  proceed ings  un fo lded i f  I  was go ing  to  g ive  

ev idence today.  

CHAIRPERSON :    Yes.  

MR FROLICK:    I  was supposed to  be  a  speaker  dep loyed  

by  the  A f r i can Nat iona l  Congress in  par l iament  a t  the 10 

funera l  o f  Ms Tozama Mantashe th is  morn ing  and I  had to  

ind ica te  a f te r  d iscuss ions w i th  Advocate  Freund who 

ind ica ted  tha t  I  w i l l  tes t i f y  today  tha t  I  cou ld  no t  do  i t .   

P lus  I  a lso  have another  commi tment ,  Deputy  Ch ie f  

Jus t ice ,  a t  6  p .m.  th is  even ing  but  I  can probab ly  fo r  

another  ha l f  an  hour  a f te r  s i x  o ’ c lock ,  i f  you  w i l l  permi t  

tha t .  

CHAIRPERSON :    Yes,  so  i f  we cont inue and s top  a t  s i x  

you wou ld  be  f ine  w i th  tha t?  

MR FROLICK:    Abso lu te ly ,  Deputy  Ch ie f  Jus t ice  .  20 

CHAIRPERSON :    Yes.   No,  no ,  tha t  i s  f ine ,  I  th ink  we w i l l  

need to  accommodate  you because we have kept  you  

wa i t ing  fo r  some t ime and i f  we do not  f in ish  I  am sure  

ar rangements  can be made in  the  next  few days,  maybe i f  

everybody is  ava i lab le  fo r  you to  maybe come in  e i ther  
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ear l y  in  the  morn ing  or  in  the  even ing  and even ing  sess ion .   

You know,  we have these even ing  sess ions and  on the  

bas is  o f  v ideo l ink  as  you are  g i v ing  ev idence today,  so  we  

cou ld  f in ish  one o f  these days,  maybe next  week,  bu t  Mr  

Freund wou ld  ta lk  to  you to  check your  ava i lab i l i t y .  

MR FROLICK:    I  am a t  your  d isposa l ,  Deputy  Ch ie f  Jus t ice  

,  as  long as  the  a r rangements  can be made t imeous ly .  

CHAIRPERSON :    Yes.  

MR FROLICK:    So  tha t  I  can comple te  the  tes t imony fo r  

wh ich  you want  me here .  10 

CHAIRPERSON :    Yes,  okay a l r i gh t .   Le t  us  cont inue then 

unt i l  s ix  o ’c lock  and then we re lease you.  

ADV FREUND SC:    Thank you,  Cha i r .   Cha i r ,  may I  a lso  

on  the  same i ssue ind i ca te  tha t  there  a re  two  fu r ther  

w i tnesses who have been wa i t ing  pa t ien t ly ,  Ms Magadz i  

and Mr  Smi th  to  tes t i f y .  

CHAIRPERSON :    Yes.  

ADV FREUND SC:    I t  i s  my impress ion  tha t  we  are  no t  

go ing  to  reach the i r  ev idence and my suggest ion  tha t  we  

shou ld  re lease them i f  they  w ish  to  be  re leased fo r  today.  20 

CHAIRPERSON :    Yes.  

ADV FREUND SC:    And we make ar rangements  w i th  them.  

CHAIRPERSON :    No,  tha t  i s  f ine ,  we can re lease them 

and  maybe I  shou ld  ment ion  th i s  to  you wh ich  I  was go ing  

to  ment ion  la te r ,  the  w i tness who was go ing  to  g ive  
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ev idence on Monday w i l l  no  l onger  be  ab le  t o  g ive  

ev idence because he is  no t  we l l .   So  to  the  ex ten t  tha t  you 

might  be  ava i lab le  to  make use o f  Monday,  whethe r  dur ing  

the  day or  maybe even ing  sess ion ,  o r  bo th ,  there  is  an  

oppor tun i ty  to  do  tha t .   So i f  Mr  Smi th  and the  o ther  

w i tness fo r  example  are  ava i lab le  and Mr  Fro l i ck  i s  

ava i lab le  fo r  us  to  f in ish  w i th  h is  ev idence on Monday,  we 

can look a t  tha t .  

ADV FREUND SC:    Yes,  cer ta in ly ,  Cha i r ,  we  w i l l  fo l low 

tha t  up  a f te r  the  conc lus ion  o f  today ’s  sess ion .  10 

CHAIRPERSON :    Ja .   Okay,  a l r igh t .  

ADV FREUND SC:    Mr  Fro l i ck ,  can I  take  you to  some 

d i f fe ren t  top ics?   You dea l  f rom page 3  onwards o f  you r  

a f f idav i t  w i th  the  var ious ru les  tha t  regu la te  the  powers  

and funct ions and dut ies  o f  po r t fo l io  commi t tees.   I  do  no t  

th ink  i t  i s  necessary  to  dea l  w i th  those in  de ta i l  because i t  

i s  qu i te  c lea r ,  i s  i t  no t ,  tha t  a  por t fo l io  commi t tee  has an  

ob l iga t ion  to  exerc ise  overs igh t  and fo r  tha t  purpose i t  has  

a  power  to  summon any person to  appear  be fore  i t  to  g ive  

ev idence and to  permi t  o ra l  ev idence and to  conduct  pub l i c  20 

hear ings.   They have got  the  powers  they need.  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    Now I  want  to  exp lore  w i th  you the 

prob lem o f  what  appears  to  be  de lay  and qu i te  poss ib ly  

cu lpab le  de lay  i n  the  leg is la t ion  exerc is ing  appropr ia te  



05 FEBRUARY 2021 – DAY 338 
 

Page 197 of 212 
 

overs igh t  as  regards a l legat ions o f  s ta te  capture  and  

cor rup t ion  and I  want  to  dea l  w i th  th is  i ssue  in  the 

knowledge,  tha t  we a l l  have,  tha t  dur ing  June o f  2017,  you  

issued cer ta in  l e t te rs  to  the  cha i rs  o f  four  por t fo l io  

commi t tees requ i r ing  them to ,  as  a  mat te r  o f  u rgency,  

commence invest iga t ions in to  then cur ren t  a l legat ions o f  

s ta te  capture  and  cor rup t ion .   Have I  go t  tha t  cor rec t?  

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    And I  want  to  make c lear  tha t  I  have  

no d i f f i cu l t y  a t  a l l  w i th  the  prop r ie ty  o f  the  le t te rs  t ha t  you  10 

sent ,  i t  seems to  me to have been  mani fes t l y  necessary  a t  

the  t ime but  I  want  to  make equa l ly  c lear  to  you  tha t  i t  

seems to  me a t  leas t  to  be  arguab le  tha t  there  was a  

cu lpab le  de lay  to  do  s im i la r  th ings  much ear l ie r  and  I  want  

to  dea l  w i th  tha t  in  a  l i t t le  b i t  o f  de ta i l .  

 Now I  want  to  read to  you f rom bund le  2  page 561 –  

and you w i l l  no t  have th is ,  I  do  no t  th ink .   I  want  to  read to  

you the  f i rs t  coup le  o f  paragraphs o f  a  head l ine  a r t i c le  on  

the  f ron t  o f  the  Sunday T imes …[ in tervenes]  

CHAIRPERSON :    One second,  Mr  Freund?  I  th ink  my  20 

reg i s t ra r  d id  no t  hear  you re fer  to  the  bund le  fo r  her  to  

g ive  i t  to  me.  

ADV FREUND SC:    I t  was bund le  2 ,  Cha i r ,  bund le  2  a t  

page 561.  

CHAIRPERSON :    Okay,  a l r igh t ,  thank you.  Thank you,  Mr  
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Freund.  

ADV FREUND SC:    Thank you,  Cha i r .   I  want  to  read to  

you,  Mr  Fro l i ck ,  f rom an a r t i c le  pub l i shed in  the  Sunday  

T imes on the  27  February  2011 under  the  head ing :  

“Min is te rs  “sh i ver ”  went  summoned to  fami ly ’s  

home. ” ’  

The a r t i c le  says in  the  f i rs t  par t :  

“A  revo l t  i s  b rewing w i th in  the  ANC and i t s  a l l iance 

par tners  aga ins t  in f luence o f  the  Gupta  fami ly  ove r  

Pres ident  Jacob  Zuma and h is  government .   The  10 

anger  has become so  w idespread tha t  some o f  

Zuma’s  t rad i t iona l  backers  a re  pr i va te l y  in t imat ing  

the  cont roversy  cou ld  hamper  h i s  b id  fo r  a  second 

te rm as Pres ident .   Members  o f  the  top  ANC 

leadersh ip  s t ruc tures ,  the  Nat iona l  Work ing  

Commi t tee  and the  top  s ix  par ty  o f f i c ia ls  recent ly  

ra ised concerns  about  sen ior  appo in tments  tha t  

were  be ing  made in  the  government  and a t  

paras ta ta ls  when  the  par t y ’s  dep loyment  was be ing  

s ide l ined.   The Sunday T imes unders tands tha t  the  20 

Gupta ’s  ro le  in  in f luenc ing  the  appo in tment  o f  CEOs 

and cha i rmen in  key s ta te  owned ente rp r ises  was 

recent ly  ra ised a t  an  NWC meet ing  and w i l l  be  

fo rmal ly  a t  i t s  next  ga the r ing  in  a  week ’s  t ime. ”  

And i t  cont inues .   What  I  want  to  pu t  to  you is ,  when 
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a l legat ions o f  tha t  t ype a re  no t  on ly  pub l i shed  in  the  

newspaper  bu t  a re  regarded as  so  ser ious tha t  they shou ld  

be  d i scussed in  repeated meet ings  o f  the  Nat iona l  Work ing  

Commi t tee  o f  the  A f r i can Nat iona l  Congress,  i s  tha t  no t  

mater ia l  tha t  ought  to  have been the  sub jec t  mat te r  o f  

overs igh t  ac t i v i t y  on  the  par t  o f  the  respons ib le  por t fo l io  

commi t tee?  

MR FROLICK:    Wel l ,  Advocate ,  un for tunate l y  I  do  no t  

have tha t  a r t i c le  i n  f ron t  o f  me and  I  was a lso  no t  fu rn ished 

w i th  a  copy.   What  usua l l y  happens is  you w i l l  f ind  tha t  10 

there  is  a  lo t  o f  d i f fe ren t  s to r ies  and ar t i c l es  tha t  appear  in  

the  d i f fe ren t  newspapers .   You yourse l f  make re fe rence to  

i t  tha t  in  the  ar t i c le  i t  i s  sa id  tha t  the  mat te r  w i l l  be  

d iscussed a t  the  NWC and the  NEC but  the re  was a t  no  

s tage ever  anyone o f  the  por t fo l io  commi t tee  who took the  

mat te r  up  to  an  ex ten t  where  the  commi t tees w i l l  look  a t  i t .   

I  w i l l  have to  go  back in  my reco rd  o f  tha t  year  to  see i f  

indeed there  were  any por t fo l io  commi t tee  or  s tand ing  

commi t tee  tha t  fur ther  de l ved in to  tha t  mat te r  bu t  I  cannot  

g ive  you a  c lear  response on what  you are  ra is ing  now.  20 

ADV FREUND SC:    A l r igh t .   Now le t  me put  the  quest ion  

th is  way.   Le t  us  assume tha t  the  ev idence shows to  th is  

Commiss ion  tha t ,  fo r  example ,  the  pub l i c  –  the  por t fo l io  

en terpr i ses  d id  no t  ra ise  tha t  and d id  no t  seek to  pursue i t  

and d id  no t  seek  to  invest iga te  whether  as  pub l i shed,  and  
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apparent ly  concern ing  to  the  NEC and the  NWC i t  i s  t rue  

tha t  the  Gupta ’s  ro le  in  in f luenc ing  the  appo in tment  o f  

CEO’s  and cha i rmen in  key s ta te  owned ente rpr ises  

whethe r  you th ink  i t  ought  to  have been the  sub jec t  o f  

overs igh t  by  the  commi t tee  respons ib le  fo r  the  ove rs igh t  o f  

pub l i c  en te rpr i ses?  

MR FROLICK:    Advocate  Freund you know over  the  years  I  

have seen in  some ins tances ar t i c les  appear  in  cer ta in  

newspapers ,  i t ’s  e i ther  ins ide  leaks coming f rom wi th in  

cer ta in  meet ings  tha t ’s  go ing  to  take  p lace in  ANC 10 

s t ruc tures  and I  don ’ t  want  to  work  on  tha t  assumpt ion  in  

te rms o f ,  as  I  have ind i ca ted  tha t  I  have not  seen what  you  

are  re fe r r ing  me to  now but  o rd inar i l y,  o rd inar i l y  

commi t tees shou ld  be  se ized w i th  i ssues and whatever  

there  is  and any po l i t i ca l  pa r ty  can propose an i tem to  go  

onto  the  agenda o f  the  d i f fe ren t  por t fo l io  commi t tees and  

then they shou ld  have looked a t  i t ,  bu t  I  don ’ t  want  to  

a r r i ve  a t  any assumpt ions a t  th is  s tage.  

ADV FREUND SC:    Bu t  I  jus t  want  to  check  tha t  I  

unders tand what  you have jus t  sa id ,  when you sa id  they 20 

shou ld  have looked a t  i t  tha t  imp l ies  tha t  i f  the  in fo rmat ion  

I  am g iv ing  you is  cor rec t  tha t  tha t  i s  what  was a l leged and 

apparent ly  a l leged su f f i c ien t ly  to  ra ise  concern  fo r  the  NEC 

and the  NWC do you th ink  i t  shou ld  have been looked a t  by  

the  por t fo l io  commi t tee?  
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MR FROLICK:    You know i t  i s  d i f f i cu l t  fo r  por t fo l io  

commi t tees to  dea l  w i th  those type o f  sou rces where  you 

have no c lea r  ind ica t ion  as  to  where  i t  i s  coming f rom or  

anyone is  no t  spec i f i ca l l y  p repared to  come fo rward ,  i t  i s  

nameless peop le  who you cannot  pu t  a  face  to ,  so  what  I  

am say ing  i s  o rd inar i l y  i n  the  work  o f  por t fo l io  commi t tees  

i f  there  were  any  ins tances or  ind ica t ions tha t  there  were  

th ings happen ing  then I  wou ld  have expected tha t  tha t  

wou ld  have fo rmed par t  o f  the  d iscuss ions o f  those 

por t fo l io  commi t tees,  bu t  no t  hav ing  seen the  records o f  10 

the  meet ings o f  –  in  th is  o r  Pub l ic  Enterp r ises  Commi t tee  

fo r  tha t  year  o r  years  I  cannot  come to  an  assumpt ion  tha t  

indeed i t  happened or  i t  d idn ’ t  happen.  

ADV FREUND SC:   No,  tha t  I  unders tand.   Now le t  me 

re fer  you aga in  to  mater ia l  tha t  you may not  have ,  th is  i s  

Bund le  2 ,  page 541.  

CHAIRPERSON:    I  am sor ry  Mr  Freund don ’ t  fo rge t  your  

quest ion ,  I  jus t  want  to  go  back to  th is  newspaper  a r t i c le  to  

wh ich  you re fe r red  Mr  Fro l i ck ,  may I  unders tand th is  Mr  

Fro l i ck ,  tha t  you  accept  tha t  any  member  o f  a  por t fo l io  20 

commi t tee ,  I  assume i t  m igh t  be  more  than one por t fo l io  

commi t tee ,  tha t  read th i s  a r t i c le  and i t  seemed tha t  there  

were  mat te rs ,  a l legat ions made there  wh ich  wou ld  fa l l  – 

wh ich  wou ld  be  the  type o f  a l legat ions tha t  h is  o r  her  

commi t tee  shou ld  be  concerned about ,  do  you accept  tha t  
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anyone,  any member  o f  a  re levant  commi t tee  o r  re levant  

commi t tees who read th i s  a r t i c le  shou ld  have wanted the i r  

commi t tee  to  d iscuss the   mat te r  and see what  shou ld  be  

done about  i t ,  because the  a l legat ions were  qu i te  se r ious.   

MR FROLICK:    Deputy  Ch ie f  Jus t ice  I  wou ld  say tha t  any 

member  o f  a  commi t tee  and as  I  say  I  don ’ t  have the  

ar t i c le ,  I  don ’ t  know what  i t  i s  exact ly  ta lk ing  about ,  wou ld  

have had an in te res t  to  tha t  a r t i c le .  

CHAIRPERSON:    Yes.  

MR FROLICK:    Would  have had an in te res t  in  the  ar t i c le  10 

and depend ing  on how they approached the  mat te r  cou ld  

have taken i t  to  the i r  por t fo l io  commi t tee .  

CHAIRPERSON:    Yes,  on  tha t  i s  f ine ,  i t  i s  a  p i t y  you 

haven ’ t  -   you don ’ t  have th is  bu t  as  Mr  Freund sa id  you  

know the  head l ine  was “Min i s te rs  sh iver  when summoned 

to  fami ly ’s  home”  and then i t  goes  on to  make a l legat ions  

tha t  the  Gupta  fami ly  as  invo lved in  the  appo in tment  o f  

m in is te rs  and o ther  funct ionar ies ,  o f  course  there  cou ld  be  

some ar t i c les ,  I  th ink  nobody wou ld  say there  are  no  

ar t i c les  tha t  members  o f  a  pa r t i cu la r  por t fo l io  commi t tee  20 

wou ld  look a t  and  say we l l  i t  fa l l s  w i th in  ou r  ju r i sd ic t ion  bu t  

rea l l y  th i s  i t  does not  appear  to  be  someth ing  ser ious 

enough but  cer ta in ly  some ar t i c les  m ight  have a l legat ions  

tha t  a re  qu i te  ser ious tha t  commi t tee  members  m ight  want  

to  look  a t  and I  wou ld  th ink  tha t  i f  an  ar t i c le  w i th  such 
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ser ious a l legat ions came up you know i f  I  was a  member  o f  

a  commi t tee  tha t  has ju r isd ic t ion  on  those issues I  wou ld  

cer ta in ly  want  these types o f  i ssues to  be  d iscussed.   You  

accept  tha t  i f  i t  ta lked about  Min i s te rs  o r  peop le  ou ts ide  o f  

government  hav ing  –  who have not  been e lec ted  hav ing  –  

and who are  no t  the  ru l ing  par t y  hav ing  a  say on  the  

appo in tment  o f  Min is te rs  and ca l l ing  Min i s te rs  to  the i r  

home and Min is te rs  sh iver,  tha t  wou ld  be  someth ing  tha t  

rea l l y  shou ld  be  o f  in te res t  i f  i t  was w i th in  one ’s  

commi t tee .  10 

MR FROLICK:    I  agree Ch ie f  Jus t ice  tha t  i s  what  I  

ind ica ted .  

CHAIRPERSON:    Yes,  yes ,  thank you Mr  Freund.  

ADV FREUND SC:    Thank you Cha i r.     You a lso  ind ica ted  

Mr  Fro l i ck  tha t  the  commi t tees had the  powers  they need,  

they can summon any person and they have the  capac i ty,  i f  

they  w ished to  use tha t  capac i ty  to  invest iga te  a l legat ions 

o f  tha t  t ype by  requ i r ing  i t  necessary  peop le  to  tes t i f y,  i f  

necessary  under  subpoena,  am I  r igh t?  

MR FROLICK:    That  i s  co r rec t .  20 

CHAIRPERSON:    Can I  ask  th is  as  a  fo l low up on tha t ,  I  

haven ’ t  had a  look a t  the  ru les  I  wou ld  imag ine  tha t  the 

commi t tees,  por t fo l io  commi t tees  a lso  wou ld  a lso  have 

power  to  requ i re  anybody to  depose to  an  a f f idav i t  and say  

what  they know about  ce r ta in  ma t te rs  and send such an  



05 FEBRUARY 2021 – DAY 338 
 

Page 204 of 212 
 

a f f idav i t  to  the  por t fo l io  commi t tee ,  even i f  they  d idn ’ t  

come to  g ive  ora l  ev idence,  i s  tha t  cor rec t?  

MR FROLICK:    That  i s  poss ib le  Deputy  Ch ie f  Jus t ice  and 

tha t  i s  why the  lega l  serv ices  o f  Par l iament  i s  there  to  

gu ide  those commi t tees in  those processes.  

CHAIRPERSON:    Yes,  thank you.   Mr  Freund?  

ADV FREUND SC:   yes  thank you.    Jus t  wh i le  we are  on  

tha t  quest ion  the re  are  ru les  tha t  regu la te  the  powers  o f  

por t fo l io  commi t tees and one o f  those ru les ,  I  th ink  i t  i s  

re fe r red  to  in  your  a f f idav i t  as  Ru le  227 and i t  says :  10 

“A por t fo l io  commi t tee  may mon i to r,  invest iga te ,  

inqu i ry  in to  and make recommendat ions concern ing  

any such execut ive  o rgan o f  s ta te  and so  fo r th . ”  

So they have tha t  power,  they have the  au thor i t y  to  make 

such invest iga t ions,  you wou ld  agree w i th  tha t?   

MR FROLICK:    Cor rec t .  

ADV FREUND SC:    And there  a re  o ther  ru les  tha t  regu la te  

no t  on ly  por t fo l io  commi t tees  bu t  a l l  Par l iamentary  

commi t tees,  and you might  know the  ru le  fa r  be t te r  than I  

do ,  can you jus t  po in t  me to  the  ru le  tha t  confers  the  20 

re levant  powers .  

MR FROLICK:    Ru le  167.  

ADV FREUND SC:    167,  Cha i r  i t  i s  a t  page 286.  

CHAIRPERSON:    O f  wh ich  bund le?  

ADV FREUND SC:    The lega l  bund le  Cha i r,  tha t  i s  the 
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bund le  tha t  has on ly  two se ts  . . . [ ind is t inc t ] .  

CHAIRPERSON:    Okay,  256?  

ADV FREUND SC:    286 in  the  lega l .  

CHAIRPERSON:    I  have got  i t  thank you.  

ADV FREUND SC:    Thank you,  and i t  says  as  fo l lows,  

under  the  head ing  “Genera l  Powers” :  

“For  the  purposes o f  per fo rm ing i t s  funct ions a  

commi t tee  may,  sub jec t  to  the  Const i tu t ion  

leg is la t ion  and the  o ther  p rov i s ions o f  these ru les  

and reso lu t ions o f  the  Assembly :  10 

[a ]  summon any pe rson to  appear  be fore  i t  to  

g ive  ev idence on  oath  or  a f f i rmat ion  or  to  p roduce  

documents”  

And then:  

[ c ]  permi t  o ra l  ev idence and so  fo r th . ”  

So they have those powers ,  I  th ink  you wou ld  ag ree.  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    Now you sa id  a  moment  ago and I  

agree w i th  you,  tha t  i ssues o f  th is  sor t  i f  they  came to  the  

a t ten t ion  o f  a  member  o f  a  re levant  por t fo l io  commi t tee  20 

wou ld  be  such tha t  any member  wou ld  be  ent i t led  to  ra ise  a  

concern  about  tha t  i ssue in  the  por t fo l io  commi t tee  and  

request  tha t  i t  be  addressed,  am I  r igh t?  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    And i f  such  a  request  were  made in  
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re la t ion  to  a l l ega t ions o f  tha t  t ype do you ag ree w i th  me  

tha t  the  respons ib le  dec i s ion  g iven tha t  there  i s  a  

const i tu t iona l  ob l iga t ion  to  exerc ise  overs igh t  over  the  

execut ive ,  wou ld  be  to  accede to  such a  reques t  and to  

conduct  such an i nvest iga t ion?  

MR FROLICK:    That  i s  the  power  o f  the  commi t tee  as  we  

re fer  to  in  167.  

ADV FREUND SC:    Yes I  know they had the  power,  bu t  I  

am ask ing  you a  d i f fe ren t  quest ion ,  shou ld  they no t  in  tha t  

scenar io  tha t  I  pa in ted ,  cons ide r  i t  fo r  the  moment  an  10 

academic  scenar io ,  a  hypothet ica l  scenar io ,  shou ld  they  

no t  as  a  mat te r  o f  po l i t i ca l  respons ib i l i t y  and lega l  

respons ib i l i t y  exerc i se  the  power  to  conduct  such an  

invest iga t ion  where  such a  mat te r  i s  d rawn to  i t s  a t ten t ion  

and  where  a  request  i s  made to  p lease exerc ise  your  

powers  and to  invest iga te  and i f  necessary  summon 

wi tnesses.  

MR FROLICK:    You wou ld  expect  the  commi t tee  to  do  so ,  

the  commi t tee  what  usua l l y  happens Advocate  Freund is  

tha t  when a  cer ta in  member  ra i ses  someth ing  and they 20 

want  i t  to  be  added to  the  agenda the  commi t tee  de l ibera te  

on  the  mat te r  and they dec ide  when to  and how to  proceed  

w i th  the  mat te r.  

ADV FREUND SC:    And w i th  a l legat ions o f  the  type tha t  

we have been re fer red  to  the  respons ib le  dec is ion  wou ld  
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be  to  invest iga te?  

MR FROLICK:    That  i s  co r rec t .  

ADV FREUND SC:    Now –  and Mr  Fro l i ck  i t  does appear  to  

me tha t  we are  no t  go ing  to  f in ish  your  ev idence today,  i f  

we are  go ing  to  –  so  in  fa i rness to  you we w i l l  make 

ar rangements  in  the  same way as  we d id  las t  n igh t  w i th  

cer ta in  o ther  ma ter ia l  to  t ransmi t  to  you before  you next  

tes t i f y  cop ies  o f  documents  to  wh ich  I  am now re fer r ing ,  

bu t  I  have re fer red  to  one p ress ar t i c le  you  hadn ’ t  

p rev ious l y  been  a le r ted  to  and I  want  to  re fe r  now to  10 

another  such ar t i c le ,  and i f  you  fee l  a f te r  hav ing  read i t  

when you come back tha t  I  have been in  any way unfa i r  to  

you then you can ra ise  i t  and we w i l l  dea l  w i th  i t  a t  tha t  

occas ion ,  bu t  fo r  the  moment  I  wou ld  l i ke  to  re fe r  you to  

page 541 in  Bund le  2 ,  wh ich  you  won ’ t  have,  bu t  th is  i s  

par t  o f  the  a f f idav i t  o f  Ms Rantho who has tes t i f ied .    I  

don ’ t  know i f  you had an oppor tun i ty  to  watch  her  

ev idence?  

MR FROLICK:    Advocate  Freund  I  watched some par t  o f  

her  ev idence,  I  d id  no t  watch  eve ry th ing  tha t  was  20 

happen ing  on tha t  day.   

ADV FREUND SC:    So  in  parag raph 8 .13  o f  her  a f f idav i t  

she is  ta l k ing  about  the  s i tua t ion  as  per ta ined by  March o f  

2016 and I  want  to  pu t  to  you tha t  in  my mind tha t  i s  a  

c r i t i ca l  moment  in  h is to ry,  March  2016,  and she says in  
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March  2016 a  host  o f  a l legat ions had been made pub l i c  

inc lud ing  the  fo l l ow ing;  . . . [ ind is t inc t ]  c la im repor ted  in  the  

Sunday Times on  the  13 t h  o f  March 2016 and conf i rmed by  

h is  pub l i c  s ta tement  o f  the  16 t h  o f  March 2016  tha t  the 

Guptas  had o f fe red  h im a  R600mi l l ion  br ibe  in  October  

2015 i f  he  wou ld  take  the  post  o f  F inance Min i s te r  and do  

the i r  b idd ing  wh ich  he  sa id  he  had re fused.   An a l legat ion 

tha t  the  person then appo in ted  ins tead o f  h im as the  new 

Finance Min is te r  in  ear ly  December  2015,  Mr  Des van 

Rooyen,  was accompanied to  h is  new post  on  h i s  10 

appo in tment  by  Gupta  l inked a ides.   Vyg ie  Mentoor ’s  

a l legat ion  du r ing  a  rad io  in te rv iew tha t  in  2010 she had  

been o f fe red  Barbra  Hogan ’s  job  as  Min i s te r  o f  Pub l ic  

Enterp r ises  by  the  Guptas  i f  she  coopera ted  w i th  them in  

ass is t ing  Je t  A i rways to  rep lace SAA on the  Mumbai  rou te  

and Barb ra  Hogan ’s  a l legat ion  tha t  there  were  de f in i te ly  

s in is te r  fo rces opera t ing  beh ind  her  back when she was 

Min is te r  o f  Pub l i c  Enterp r ises  un t i l  October  2010 and tha t  

she too  had faced pressure  regard ing  Je t  A i rways.  

 You w i l l  reca l l  those inc idents  and a l legat ions a t  20 

about  tha t  t ime,  am I  cor rec t?  

MR FROLICK:    I  reca l l  some o f  the  Advocate  Freund.  

ADV FREUND SC:    Now wou ld  you ag ree w i th  me  tha t  by 

tha t  t ime i f  the  Por t fo l io  Commi t tee  on  Pub l i c  Enterp r ises  

rece ived a  request  tha t  there  shou ld  be  an inqu i ry  w i th in  
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tha t  Commi t tee  to  inqu i re  in to  whether  there  was t ru th  in  

these a l legat ions  and o ther  a l legat ions re fer red  to  in  the  

ev idence o f  some o f  our  w i tnesses thus fa r,  the 

respons ib le  and appropr ia te  response shou ld  have been to  

accede to  tha t  request  and to  agree to  conduct  such an  

inqu i ry  w i th in  the  por t fo l io  commi t tee .  

MR FROLICK:    Wel l  advocate  as  I  have sa id  I  watched  

par t  o f  the  tes t imony o f  the  Honourab le  Rhanto  and  I  have  

not  been fu rn ished w i th  the  mater ia l  tha t  you are  re fer r ing  

to  a t  the  moment  bu t  g i ven the  background tha t  you have  10 

g iven to  then i t  wou ld  have been someth ing  tha t  the 

Commi t tee  shou ld  have been se i zed w i th .  

ADV FREUND SC:    Shou ld  have been se ized w i th ,  and 

does tha t  mean shou ld  have invest iga ted  and u t i l i sed  i t s  

powers  to  t ry  to  ge t  to  the  bo t tom o f?  

MR FROLICK:   Wel l  depend ing  on how the  commi t tee  

wanted to  p roceed on the  mat te r  on  the  mat te r,  because 

a lso  in  te rms o f  Ru le  167,  you r  167 and [ f ]  makes  i t  c lear  

tha t  the  commi t tee  can dete rmine the i r  own work ing  

ar rangements .   20 

ADV FREUND SC:    Yes.  

MR FROLICK:    So  i t  was ent i re ly  in  the  hands  o f  the  

commi t tee  to  dec ide  how they wanted to  p roceed.  

ADV FREUND SC:    Yes,  I  accept  tha t ,  and I  want  to  make  

c lea r  tha t  no t  on l y  do  I  accept  tha t ,  I  accept  tha t  i t  i s  no t  
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your  funct ion  as  the  House Cha i r  o f  Cha i rs  to  subst i tu te  

your  judgment  fo r  the i r  judgment ,  they are  en t i t led  to  make  

a  judgment ,  I  accept  tha t ,  bu t  what  I  am ask ing  you is  what  

judgment  you th ink  they shou ld  have made,  and I  th ink  you 

wou ld  agree w i th  me f rom what  you have a l ready to ld  me  

tha t  you th ink  tha t  i f  they  were  ac t ing  respons ib ly  they  

ought  to  have agreed to  invest iga te  those a l legat ions,  am I  

cor rec t?  

MR FROLICK:    The commi t tee  shou ld  have app l i ed  the i r  

m ind to  the  mat te r,  and shou ld  have dec ided what  wou ld  be  10 

the  best  way to  p roceed w i th  tha t  mat te r,  in  the  absence as  

I  sa id  o f  the  mate r ia l  tha t  you a re  re fer r ing  to .  

CHAIRPERSON:    Yes,  so  I  seem to  –  i t  seems tha t  i t  

wou ld  be  bet te r  tha t  you know exact ly  what  mate r ia l  was  

before  them,  i s  tha t  cor rec t?   Mr  Fro l i ck?  

MR FROLICK:    Can you jus t  repeat  Ch ie f  Deputy  Just ice ,  I  

cou ldn ’ t  hear  you  c lear l y?  

CHAIRPERSON:    Yes I  am say ing  i t  seemed f rom what  you  

are  say ing  tha t  you are  re luc tan t  to  pass judgment  o r  to  

say what  they shou ld  have done w i thout  knowing what  20 

mater ia l  was befo re  them,  bu t  i f  you  were  to  . . . [ in te rvenes]   

MR FROLICK:    Cor rec t  Ch ie f  Deputy  Just ice .  

CHAIRPERSON:    I f  you  were  to  be  g iven the  same 

mater ia l  tha t  was  before  them then you can take  a  v iew as 

to  what  the  respons ib le  was tha t  they – you th ink  shou ld  
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have happened?  

MR FROLICK:    That  i s  co r rec t  Deputy  Ch ie f  Jus t ice .  

CHAIRPERSON:    Okay,  a l r igh t .   Mr  Freund?  

ADV FREUND SC:    Cha i r  tha t  be ing  the  case,  and i t  be ing  

f i ve  to  s ix  I  wou ld  be  amenab le  shou ld  you fee l  i t  i s  

appropr ia te  to  take  the  ad journment  now.  

CHAIRPERSON:    Yes.  

ADV FREUND SC:    Al te rnat ive ly  I  can proceed ce r ta in ly.  

CHAIRPERSON:    No,  no ,  no  tha t  i s  f ine ,  I  mean f i ve  

m inutes  is  no t  go ing  to  make much d i f fe rence,  okay,  le t  us  10 

ad journ  and then  once you have,  Mr  Freund had chance to 

ta lk  to  w i tnesses  and look a t  you r  own ava i lab i l i t y  about  

Monday you w i l l  le t  me know dur ing  the  weekend,  the  

ear l ies t  you can le t  me know the  be t te r,  because in  case  

you are  no t  ab le  to  use Monday there  is  a  poss ib i l i t y  

another  ev idence  leader  f rom ano ther  work  s t ream might  

be  ab le  to  rea r range the i r  p rogramme in  such a  way as  to  

be  ab le  to  use Monday as  we l l ,  bu t  I  accept  tha t  i t  is  shor t  

no t ice  so  i t  m igh t  no t  be  easy,  bu t  jus t  do  the  best  you can.  

ADV FREUND SC:    Chai r  I  wou ld  th ink  tha t  there  is  a  20 

reasonab le  prospect  f rom my s ide  tha t  tha t  can be done.    I  

have o ther  commi tments  fo r  Monday but  I  am hope fu l  tha t  

tha t  can be reschedu led  and so  i t  w i l l  be  a  mat te r  o f  

check ing  w i th  the  w i tnesses and  I  w i l l  communica te  w i th  

the  s t ruc tu res  o f  the  Commiss ion  hopefu l l y  in  the  course  o f  
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tomorrow.  

CHAIRPERSON:    Okay,  no  tha t  i s  f ine ,  bu t  a lso  to  the 

ex ten t  tha t  the  day sess ion  might  no t  –  you might  no t  be 

ab le  to  use i t  then the  poss ib i l i t y  o f  look ing  a t  some 

even ing  sess ions  next  week tha t  must  be  kept  open i f  we – 

i f  a l l  concerned wou ld  be  ava i lab le  so  we can t r y  and do as 

much as  poss ib le .  

ADV FREUND SC:    Yes Cha i r.  

CHAIRPERSON:    Ja ,  okay,  a l r igh t ,  thank you ve ry  much 

and thank you to  eve rybody tha t  we have been ab le  to  s i t  10 

un t i l  th is  t ime.   We are  go ing  ad journ  and then on  –  next  

week f rom Tuesday a t  leas t  I  th ink  up  to  the  end o f  the  

week i t  wou ld  be  ev idence re la t ing  to  Eskom tha t  the  

Commiss ion  w i l l  be  hear ing ,  th is  is  jus t  fo r  the  benef i t  o f  

the  pub l i c ,  I  am mak ing  the  announcement  fo r  the  benef i t  

o f  the  pub l i c .  

 We ad journ .  

INQUIRY ADJOURNS TO 8  FEBRUARY 2021  
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