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PROCEEDINGS RESUME ON 26 JANUARY 2021  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good 

morn ing  eve rybody.  

ADV PRETORIUS SC:   Morn ing  DCJ.   

CHAIRPERSON:   A re  you ready?  

ADV PRETORIUS SC:   Yes we  are  ready to  p roceed  

however  the  Min is te r  the  re levant  Min is te r  i s  rep resented 

by  Counse l  Mr  Moerane and he asked fo r  an  oppor tun i ty  to  

address you.  

CHAIRPERSON:   Mr  –  the  Min is te r  i s  represented by  10 

Moerane?  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Oh okay.   By  the  way he is  v i r tua l .   Mr  

Moerane.  

ADV PRETORIUS SC:   Sor ry  no  I  have got  i t  wrong.  

CHAIRPERSON:   Mr  Ntsebeza.  

ADV PRETORIUS SC:   Mr  Moerane is  p resent  v i r tua l l y  

indeed and is  ab le  to  address you  i f  requ i red  la te r ;  tha t  i s  

my ins t ruc t ion  I  have jus t  rece ived.   My apo log ies .  

CHAIRPERSON:   Okay.  20 

ADV PRETORIUS SC:   The Min i s te r  i s  represented  by  Mr  

Ntsebeza.  

CHAIRPERSON:   Okay.   Mr  Ntsebeza.   I f  –  i f  you  are  

comfor tab le  to  address me f rom where  you are  i t  i s  f ine  bu t  

i f  you  need –  want  to  go  to  the  pod ium you can go to  the  
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pod ium.    

ADV NTSEBEZA:   Can I  do  i t  f rom here?  

CHAIRPERSON:   That  i s  f ine .   That  i s  f ine .   That  i s  f ine .    

ADV NTSEBEZA:   Good morn ing  Mr  Cha i rman.  

CHAIRPERSON:   Good morn ing  Mr  Ntsebeza.  

ADV NTSEBEZA:   Wi ths tand ing  my name is  N tsebeza 

Dumisane Ntsebeza and I  am ins t ruc ted  by  Malu leke Ser i t i  

Makume Mat la la  Inco rpo ra ted  and  the  ins t ruc t ing  a t to rney 

here  is  Mr  Nh le lo  Mt la la  o f  tha t  p rac t ice .    

 As  we have ind ica ted  we are  fo r  the  Min is te r  and… 10 

CHAIRPERSON:   That  i s  the  Min is te r  o f  S ta te  Secur i t y?  

ADV NTSEBEZA:   Min is te r  o f  S ta te  Secur i t y.  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   I  am sor ry  to  in te r rup t  Cha i r  bu t  i f  

soc ia l  d is tanc ing  is  p rov ided fo r  perhaps we cou ld  ask  or  I  

cou ld  ask  my lea rned f r iend to  remove h is  mask so  we can 

or  I  can cer ta in l y  hear  h im.   I  wou ld  be  gra te fu l .  

CHAIRPERSON:   Ja  I  am jus t  no t  sure  whethe r  you know 

there  i s  enough  soc ia l  d is tanc ing  be tween the  person  

beh ind  h im and the  pe rson in  f ron t  o f  h im as we l l  as  h is  20 

ins t ruc t ing  a t to rney.  

ADV PRETORIUS SC:   Wel l  they  have du ly  sca t te red  so  

Cha i r  i t  wou ld  he lp .  

CHAIRPERSON:   A re  you comfor tab le  Mr  Ntsebeza?  

ADV NTSEBEZA:   I  –  I… 
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CHAIRPERSON:   In  te rms o f  –  in  te rms o f  the  mask? 

ADV NTSEBEZA:   Wel l  no  I  mean.  

CHAIRPERSON:   Yes okay.  

ADV NTSEBEZA:   I  d id  no t  want  no t  to  pu t  i t  on .  

CHAIRPERSON:   Ja ,  no ,  no .  

ADV NTSEBEZA:   When the  norm is  tha t  to  be  pu t  on .  

CHAIRPERSON:   Ja ,  no ,  no  i t  i s  jus t  tha t  somet imes when 

you are  speak ing  the  t ranscr ibers  cannot  hear ;  somet imes I  

cannot  hear ;  somet imes I  can hear.  

ADV NTSEBEZA:   Yes.  10 

CHAIRPERSON:   Yes,  yes ,  ja .  

ADV NTSEBEZA:   No thank you Mr  Cha i rman.  Mr  Cha i rman 

as  I  sa id  we l l  I  th ink  I  p roper ly  p lace  myse l f  on  record .   I  

am ins t ruc ted  by  the  f i rm o f  Ma lu leke Ser i t i  Makume 

Mat la la  Inco rpora ted  and Mr  Nh le lo  Mat la la  s i t t ing  next  to  

me he re  is  my ins t ruc t ing  a t to rney.  

 We rep resent  the  Min is te r.   The  Min i s te r  i s  the  

Min is te r  in  charge o f  the  S ta te  Secur i t y  and the  w i tness –  

the  ac t ing  DG in  the  Depar tment  o f  S ta te  Secur i t y  i s  –  is  

somebody who i s  in  the  Min i s t r y  in  wh ich  she has got  20 

execut ive  au tho r i t y.  

 Now the  Min is te r  was keen and i s  s t i l l  keen tha t  in  

the  in te res t  o f  Nat iona l  Secur i t y  she shou ld  be  sa t is f ied  

tha t  even as  she  wants  to  coopera te  w i th  the  commiss ion  

in  i t s  work  she does not  do  so  in  c i r cumstances  where  
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Nat iona l  Secur i t y  w i l l  be  compromised.  

 She unders tands  tha t  you know in  te rms o f  the  

const i tu t ion  and re levant  leg is la t ion  Sect ion  209  

es tab l i shes you know the  –  yes a  secur i t y  the  in te l l igence  

communi ty  and Cha i r  he r  funct ion  is  to  make sure  tha t  

no th ing  happens tha t  compromises  tha t  s ta te  o f  a f fa i rs .  

 May I  hasten  to  add Mr  Cha i r  tha t  the  Min is te r  i s  

qu i te  consc ious o f  the  fac t  tha t  any power  and duty  tha t  

she may have in  o rder  to  p ro tec t  the  Nat iona l  in te res t  

cannot  and shou ld  no t  ex tend  to  her  p ro tec t ing  the  10 

unear th ing  o f  c r im ina l i t y?  

 I f  any th ing  because o f  the  pos i t ion  she ho lds  in  the  

execut ive  she wants  to  ass is t  th is  commiss ion  in  do ing  so .  

 Now we –  as  we were  consu l t ing  yesterday she  

adv ised us  tha t  she wou ld  need to  cons ider  whatever  i t  i s  

tha t  i s  own Di rec tor  Genera l  –  her  own Di rec tor  Genera l  i s  

go ing  to  be  tes t i f y ing  now.  

 And what  she to ld  us  yeste rday was tha t  she was 

none the  w ise r.   In  fac t  we cou ld  have consu l ted  on  the 

bas is  o f  what  you know the  consu l ted  i f  p rocesses you  20 

know resu l ted  in  and whatever  e lse  there  wou ld  be  tha t  

wou ld  g i ve  us  an  ind ica t ion  as  to  what  the  tes t imony 

00:06:55 but  as  o f  yes terday tha t  was not  ava i lab le  to  us .  

 She phoned me a t  about  e igh t  o ’c lock  –  ha l f  past  

seven thereabouts  and she adv ised me tha t  she has jus t  
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been served w i th  an  app l i ca t ion .   Even though i t  was our  

in ten t ion  to  work  as  we a lways do  th roughout  the  n igh t  so  

tha t  by  now as she to ld  us  tha t  tha t  was the  v iew o f  the  

commiss ion  by  now we have papers  fo r  a  substant ive  

app l i ca t ion  where  we w i l l  be  mak ing  a  prayer  o f  one  or  the  

ad journment  o f  these proceed ings pend ing  the  f i l i ng  o f  

those papers  wh ich  wou ld  address whatever  i t  i s  in  the  

a f f idav i t  o f  Mr  –  o f  Loy iso .  

CHAIRPERSON:   Mr  Ja f ta .  

ADV NTSEBEZA:   Mr  Ja f ta .   You w i l l  k i l l  me 00:08:17  10 

because we know each o the r  fo r  a  long per iod  o f  t ime.  

CHAIRPERSON:   Ja  no  I  see you.  

ADV NTSEBEZA:   Yes.  

CHAIRPERSON:   You remember  the  f i rs t  name then the  

surname.  

ADV NTSEBEZA:   Yes.  

CHAIRPERSON:   Be t te r  than the  surname.  

ADV NTSEBEZA:   Ja .   I  suppose  i t  i s  because I  usua l l y  

address her  by  her  [A f r i can language] .   Yes.  

 Now wi thout  be ing  face t ious abou t  how th ings are  20 

the  Min is te r ’s  concern  and I  say  so  very  guarded ly  and 

adv is ing  ar is ing  –  ar ises  f rom what  i t  wou ld  be  tha t  the 

tes t imony wou ld  be  about .   And tha t  was so  up  to  when the  

-  you know we –  we le f t  chambers  yeste rday and then she 

sent  me an a f f idav i t  f rom Mr  Ja f ta  wh ich  I  have read .  
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 She s t i l l  when I  phoned her  th is  morn ing  she s t i l l  

was keen tha t  we  shou ld  consu l t  because there  are  i ssues 

tha t  she wants  to  avo id  in  tha t .  

 As  I  s tand here  I  am not  aware  where in  tha t  

a f f idav i t  there  a re  i ssues tha t  she  wou ld  l i ke  to  ra ise  tha t  

i s  the  tes t imony.  

 Second th ing  I  am not  aware  wha t  ex ten t  they have 

00:10:12 to  what  th is  commiss ion  is  a l l  about .  

 And the re fore  my  –  tha t  i s  why I  am in  a  pos i t ion  

where  i t  i s  a  ch icken and then the  egg.  10 

 I f  we do not  ge t  the  ad journment  tha t  we need in  

o rder  fo r  us  to  pu t  be fore  the  commiss ion  on  a f f idav i t  what  

i t  i s  tha t  she wou ld  l i ke  cou ld  jo in  i ssue w i th  in  the  a f f idav i t  

fo r  Ja f ta  I  am d isab led  to  address your  Cha i rman as  

su f f i c ien t ly  as  I  wou ld  o therwise .  

 That  i s  the  one end o f  the  prov is ion .   The o the r  o f  

course  is  tha t  we apprec ia te  and  I  apprec ia te  and I  th ink  

my c l ien t  does apprec ia te  tha t  the  l i fe  o f  the  commiss ion  is  

no t  –  i s  no t  fo rever  and the  –  we are  look ing  a t  what  

remedies  wou ld  be  ava i lab le  to  her  i f  there  was no  20 

ad journment  –  i f  the  commiss ion  ins is ts  on  work ing  bu t  we l l  

when p repar ing  papers  –  once you are  do ing  your  papers  

you know there  a re  go ing  to  be  proceed ings and then she  

w i l l  say,  oh  why –  what  i s  the  po in t  then you know because  

my fears  have no t  been accommodated.  
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 I  wou ld  have loved a  dec is ion  where  be fore  Mr  Ja f ta  

tes t i f ies  I  am in  a  pos i t ion  to  have put  in  wr i t ing  under  oa th  

be fore  the  commiss ion  the  essence o f  what  i t  i s  tha t  I  fee l  

wou ld  no t  be  in  the  best  in te res t  o f  Nat iona l  Secur i t y  i f  you  

and I  can tes t i f y.  

 That  i s   -  tha t  i s  in  a  nu tshe l l .  

CHAIRPERSON:   Ja .   I  am go ing  to  hear  what  Mr  Pre tor ius  

has to  say and what  Mr  Moerane might  have to  say on 

beha l f  o f  Mr  Ja f ta .   But  as  you say you make th is  request  

fo r  an  ad jou rnment  f rom a  very  d isadvantaged pos i t ion  10 

because a l l  you  are  ab le  to  say i s  tha t  the  Min is te r  says  

she has cer ta in  concerns tha t  re la te  Nat iona l  Secur i t y.   But  

you do not  have any deta i l s .  

 She rece ived the  a f f idav i t  a round e igh t  o ’ c lock  las t  

n igh t .   One wou ld  have thought  tha t  tha t  was enough t ime 

fo r  her  to  read i t  and to  be  ab le  to  say to  you a t  leas t  here  

are  the  concerns they re la te  to  the  fo l low ing pa ragraphs in  

Mr  Ja f ta ’s  a f f idav i t  and these a re  the  concerns wh ich  –

which  wou ld  pu t  you in  a  good pos i t ion  a t  leas t  and me to  

assess whether  any c la im tha t  wha t  Mr  Ja f ta  may be  say ing  20 

in  h is  a f f idav i t  m ight  compromise  Nat iona l  Secur i t y  whether  

there  i s  a  p roper  bas is .  

 I  have read Mr  Ja f ta ’s  a f f idav i t  and I  am not  the  

Min is te r  o f  Secur i t y  f rom my own po in t  o f  v iew I  d id  no t  

p ick  up  anyth ing  tha t  s t ruck  me as someth ing  tha t  cou ld  
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poss ib ly  adverse ly  a f fec t  S ta te  Secur i t y  nor  Nat iona l  

Secur i t y.   

 But  as  I  say  I  am not  Min is te r  o f… 

 ADV NTSEBEZA:   Yes.  

CHAIRPERSON:   S ta te  Secur i t y.   She may be i n  a  be t te r  

pos i t ion  to  unders tand cer ta in  th ings and –  and so  on .   So 

–  bu t  le t  me hear  maybe what  Mr  Moerane has  to  say 

be fore  I  hear  what  Mr  Pre tor ius  has to  say and then we 

take i t  f rom there .   Thank you.  

ADV MOERANE:   As  the  Cha i rman  p leases.  10 

CHAIRPERSON:   Ja  I  ment ion  aga in  you sa id  you are  l i ve  

and I  am su re  the  Min is te r  i s  a l i ve  to  the  fac t  tha t  as  th ings 

present ly  s tand  the  commiss ion  has se r ious t ime 

const ra in ts .   I t  has  go t  to  f in ish  i ts  work  by  end o f  March.   

That  i s  no t  a  da te  we – we a re  choos ing  i t  i s  an  order  o f  

cour t .   I t  i s  an  orde r  o f  cou r t .   I f  we a re  to  ge t  more  t ime 

we have got  to  go  to  cour t  to  ge t  an  ex tens ion .   We are  

about  to  launch an app l i ca t ion  to  do  tha t  bu t  the  t ime tha t  

we w i l l  ge t  i s  no t  in tended to  be  t ime fo r  lead ing  – the 

lead ing  o f  o ra l  ev idence but  fo r  the  prepara t ion  o f  the 20 

repor ts .   A l l  o ra l  ev idence must  be  f ina l i sed not  la te r  than 

March.    

 And eve rybody knows tha t  las t  week we los t  a  

who le  week.   So every  hour  counts  w i th  us .   So there  are  

those ser ious const ra in ts  and aga in  f rom my s ide  I  
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app rec ia te  and I  th ink  Mr  Pre to r ius  a lso  apprec ia tes  tha t  

when i t  comes to  mat te rs  re la t ing  to  In te l l igence there  i s  a  

cer ta in  leve l  o f  sens i t i v i t y  and there  are  cer ta in  mat te rs  

tha t  may need to  be  pro tec ted .  

 But  a t  the  same t ime I  th ink  f rom what  you have 

sa id  the  Min i s te r  and I  and the  –  tha t  wou ld  be  the  s tand o f  

Mr  Pre to r ius  as  we l l  looks  l i ke  we are  on  the  same page 

tha t  to  the  ex ten t  tha t  there  may be cor rup t ion  and  

cr im ina l i t y  w i th in  the  S ta te  Secur i t y  Agency w i th in  the  

In te l l igence Commi t tee  tha t  must  be  exposed.  10 

 So i t  i s  a  ques t ion  o f  where  do  you s t r i ke  the  

ba lance in  ident i f y ing  the  leg i t imate  issues re la t ing  to  

In te l l igence tha t  need to  be  p ro tec ted  wh i le  be ing  ab le  to  

expose co r rup t ion .   That  –  I  th ink  f rom what  you have sa id  

i t  looks  l i ke  we are  a l l  on  the  same page on tha t .  

 I t  i s  a  quest ion  o f  how do we ident i f y  those th ings  

tha t  need to  be  pro tec ted  leg i t imate ly  and – and leave 

cor rup t ion  to  be  exposed w i thout  any h indrance.   Ja .   

Okay.   Mr  Moerane  

ADV MOERANE:   Morn ing  Cha i r.  20 

CHAIRPERSON:   Yes good morn ing  Mr  Moerane I  hope you 

have been hear ing  us .  

ADV MOERANE:   Yes,  yes  Cha i rperson I  have been  

hear ing  what  has been go ing  on.  

CHAIRPERSON:   Yes bu t  I  jus t  wan t  to… 
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ADV MOERANE:   Cha i r  I  conf i rm tha t  I  –  tha t  I  appear  on  –  

fo r  the  w i tness Mr  Ja f ta  togethe r  w i th  my lea rned co l league  

Mr  Ndabe le .  

CHAIRPERSON:   Yes.  

ADV MOERANE:   I  jus t  have two th ings to  say w i th  regard  

to  the  app l i ca t ion  and the  f i rs t  one is  tha t  Mr  Ja f ta  i s  –  i s  

no t  aware  how – and he does not  be l ieve  tha t  he  is  g iv ing  

ev idence today may in  any way endanger  o r  compromise  

Nat iona l  Secur i t y.  

CHAIRPERSON:   Yes.  10 

ADV MOERANE:   And the  second th ing  tha t  I  am ins t ruc ted  

to  say on  h i s  beha l f  i s  tha t  he  is  keen to  d i scharge h i s  

respons ib i l i t y  to  the  commiss ion  by  g iv ing  ev idence today.  

CHAIRPERSON:   Yes.  

ADV MOERANE:   Those are  ou r  submiss ions.  

CHAIRPERSON:   Yes.   Okay thank you.   Mr  Pre to r ius .  

ADV PRETORIUS SC:   Cha i r  th is  morn ing  my  learned 

f r iend Mr  Ntsebeza and I  had a  d iscuss ion  as  is  the  e th ica l  

p rac t ice  be tween Counse ls  such d i scuss ions remain  o f f  the 

record .   But  as  we s tand he re  I  th ink  i t  i s  necessary  to  20 

have c la r i t y  as  to  why the  postponement  i s  sought  and 

what  app l i ca t ion  i s  contempla ted  in  due course .  

 Because tha t  app l i ca t ion  may –  i t  i s  now apparen t  

have no prospects  o f  success in  wh ich  case the  app l i ca t ion  

fo r  postponement  wou ld  no t  have much mer i t .    
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 I  jus t  p lace  tha t  on  record  to  say tha t  i f  the  

in ten t ion  o f  the  Min is te r  i s  to  b r i ng  an  app l i ca t ion  tha t  i t  i s  

apparent  now to  you Cha i r  has m in imal  o r  no  p rospects  o f  

success then there  is  no  mer i t  in  the  –  what  may be te rmed 

the  in te r im ex igency o f  a  postponement  to  fac i l i ta te  tha t .  

 The second po in t  I  want  to  make Cha i r  i s  tha t  the  

commiss ion  has a  mandate .   I t  i s  a  s ta tu tory  mandate  and 

i t  must  fo l low tha t  mandate .  

 S ta tu tory  i t  i s  ob l iged to  l ead ev idence in  

acco rdance w i th  the  Terms o f  Refe rence o f  the  commiss ion  10 

and in  open.   That  i s  no t  a  des i red  impera t ive  or  an  

exerc ise  o f  a  d iscre t ion  by  yourse l f  Cha i r  i t  i s  a  

const i tu t iona l  and i t  i s  a  s ta tu tory  impera t ive  a r is ing  f rom 

the  Commiss ion ’s  Act .  

 I f  there  i s  o r  shou ld  be  an app l i ca t ion  to  avo id  o r  do  

i t  in  a  d i f fe ren t  way tha t  app l i ca t ion  may have o f  course  be  

brought  in  due course .   The quest ion  is  whethe r  now a 

postponement  i s  war ran ted to  ach ieve tha t  pos i t ion .  

 Great  care  has been taken by  the  D i rec tor  Genera l  

in  consu l ta t ion  w i th  the  commiss ion  to  ensure  tha t  the  20 

in te res ts  be  leg i t imate  and I  s t ress  the  leg i t imate  in te res ts  

o f  S ta te  Secur i t y  w i l l  be  pro tec ted  in  the  ev idence to  come.  

 There  is  no  ques t ion  o f  method;  leg i t imate  method  

or  the  ident i t y  o f  opera t ives  be ing  re leased.   Any re ference  

to  anyth ing  tha t  happens beyond the  borders  o f  the  count ry  
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has  been redacted.  

 Of  course  we might  have gone too  fa r  in  tha t  

respect  because  i f  a  fo re ign  count ry  and  th is  count ry  

co l lude in  an  un lawfu l  ac t  we a re  judged by  the  s tandards 

o f  our  const i tu t ion  no t  the i rs  and –  bu t  in  any event  tha t  

quest ion  does not  a r ise .   You w i l l  have not iced tha t  any  

re ference to  a  fo re ign  count ry  has  been to ta l l y  redacted in  

a l l  the  documenta t ion .   So tha t  cou ld  never  be  a  cause fo r  

compla in t .  

 I t  may be Cha i r  t ha t  the  rea l  concern  o f  the  Min i s te r  10 

and I  s t ress  i t  may be is  less  about  the  cr im ina l i t y  l ine  as  

you have made very  c lear  and as  I  unders tand my learned  

f r iend ’s  pos i t ion  to  be  the  Min is te r  in  no  way w ishes to  

p revent  ev idence  o f  c r im ina l i t y,  cor rup t ion  or  the  l i ke  or  

abuse o f  const i tu t iona l  p r inc ip les  no t  be ing  presented in  

the  open before  you.   There  is  another  concern .  

 I f  tha t  concern  is  the  sens i t i v i t y  o f  the  in fo rmat ion  

tha t  i s  fo r  the  DD – DG to  dec ide .   The DG has s ta tu tory  

powers .   He has s ta tu tory  powers  to  dec lass i f y  in fo rmat ion  

and to  re lease in fo rmat ion  and does tha t  in  an  exe rc ise  o f  20 

a  s ta tu tory  du ty.  

 The ev idence now I  can say so  f rom here  and the  

ev idence tha t  Mr  Ja f ta  w i l l  g ive  w i l l  c lear ly  be  tha t  he  has  

cons idered very  care fu l  the  concerns tha t  may be ra ised  

about  the  lega l i t y  o f  what  he  says and is  sa t is f ied  hav ing  
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cons idered the  pos i t ion  and hav ing  redacted qu i te  a  great  

dea l  o f  ev idence  tha t  the  ev idence before  you is  no t  on ly  

p roper  bu t  i t  i s  h is  du ty  to  g i ve  to  you in  h is  ev idence.  

  I  must  say  I  have –  and th is  I  have not  in fo rmed my 

learned f r iend about  because I  have on ly  go t  ins t ruc t ions 

now f rom Mr  Ja f ta  tha t  two Sundays ago he adv ised spoke 

to  the  Min is te r  te lephon ica l l y  adv ised he r  and asked fo r  an  

appo in tment  say ing  he  wou ld  g ive  ev idence and that  

meet ing  on ly  occur red  yeste rday.  

 But  tha t  meet ing  has taken p lace.   Two weeks ’ 10 

no t ice  was  not  g iven to  the  Min is te r.   The –  t he i r  3 .3  

pos i t ion  I  w i l l  dea l  w i th  separa te ly.  

 So in  shor t  Cha i r  we have a  mandate  to  p resent  

ev idence.   The commiss ion  has a  mandate  to  dea l  w i th  the  

ev idence.  The law says and the  const i tu t ion  says  i t  must  

be  done in  open.   That  pos i t ion  can on ly  be  d i s tu rbed on  

proper  app l i ca t ion .   There  is  no  ev idence before  you tha t  

tha t  pos i t ion  can  be d is tu rbed by  in  camera  app l i ca t ion  or  

the  l i ke .  

 C lear ly  i f  tha t  must  be  brought  in  due course  so  be  20 

i t .   Bu t  then the  du t ies  o f  the  commiss ion  to  conc lude i t s  

ev idence must  be  we ighed up aga ins t  the  prospects  tha t  

w i l l  occur  o r  the  ou tcome tha t  w i l l  occu r  i f  there  i s  a  de lay.  

 I f  there  i s  a  postponement  now fo r  papers  to  be  

f i led  we w i l l  lose  the  week.   We s imply  cannot  a f fo rd  to  
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lose  the  week.   And tha t  i s  no t  a  mat te r  o f  your  p re ference 

Cha i r  i t  i s  a  mat te r  o f  s ta tu tory  and cour t  impor t .   We are  

ob l iged to  f in ish  our  ev idence w i th in  a  l im i ted  amount  o f  

t ime;  we cannot  a f fo rd  to  lose  the  week.   Those are  our  

submiss ions.  

CHAIRPERSON:   Mr  Ntsebeza.   I  jus t  want  to  g ive  you a  

chance to  respond to  what  bo th  Mr  Moerane and Mr  

Pre tor ius  have sa id  in  the i r  addresses to  me but  I  jus t  want  

to  say i t  seems to  me tha t  hav ing  rece ived the  a f f idav i t  

a round e igh t  o ’c lock  las t  even ing  the  Min is te r  has had 10 

enough t ime not  on ly  to  read the  a f f idav i t  bu t  to  be  ab le  to  

ins t ruc t  you to  say here  are  my prob lems or  a reas o f  

concerns in  Mr  Ja f ta ’s  a f f idav i t .  

 That  a f te r  ten  th is  morn ing  she has not  g iven you 

those ins t ruc t ions to  say,  here  are  my concerns in  Mr  

Ja f ta ’s  a f f idav i t  tha t  in  my v iew compromise  or  may  

compromise  Nat iona l  Secur i t y.   I t  does not  count  in  he r  

favour.  

 But  you might  want  to  address tha t .   Yes.   Oh your  

m icrophone –  jus t  sw i tch  on  your  m icrophone ja .  20 

ADV NTSEBEZA:   We are  a  team o f  p re-counse l .  

CHAIRPERSON:   Yes.  

ADV NTSEBEZA:   And –  and we are  ab ly  ass i s ted  and 

ins t ruc ted  by  the  a t to rneys.  

CHAIRPERSON:   Yes.  
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ADV NTSEBEZA:   Now the  –  my two jun io rs  a re  no t  here  

prec ise ly  because they a re  work ing  on  the  papers .  

CHAIRPERSON:   Yes.  

ADV NTSEBEZA:   They were  rush ing  aga ins t  the  t ime tha t  

was ind i ca ted  by  the  cour t .  

CHAIRPERSON:   Yes.  

ADV NTSEBEZA:   In  the  in te r im there  are  cer ta in  I  wou ld  

no t  ca l l  them ins t ruc t ions.  

CHAIRPERSON:   Ja .  

ADV NTSEBEZA:   Bu t   10 

CHAIRPERSON:   Some remarks .  

ADV NTSEBEZA:   Some remarks .  

CHAIRPERSON:   Ja .  

ADV NTSEBEZA:   Where  the  Min is te r  fo r  ins tance  says,  

the  ac t ing  DG ra ised in  h is  a f f i dav i t  Sect ion  12  o f  the 

In te l l igence Serv ices  Act  as  be ing  prob lemat ic  in  tha t  he  

says i t  c rea tes  an  oppor tun i ty.  

CHAIRPERSON:   Jus t  ra ise  your  vo ice  -  jus t  ra i se  your  

vo i ce .  

ADV NTSEBEZA:   I f  I  may she –  she says you see Mr  Ja f ta  20 

ra is ing  h i s  a f f idav i t  Sect ion  12  o f  the  In te l l igence Serv i ces  

Act  as  be ing  prob lemat ic  in  tha t  i t  –  he  says i t  c rea tes  an  

oppor tun i ty  fo r  the  Min i s te r  to  th is  r igh t  to  en ter  the  

opera t iona l  te r ra in  to  recru i t  to  hand le  agents  o r  rec ru i t  

members  the  Agency and to  i ns t ruc t  members  o f  the 
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Agency ’s  Fund Opera t ions conduc ted by  the  Min i s te r  and 

persons in  the  Min is t ry  ac t ing  in  h i s  o r  her  beha l f .  

 My probe is  tha t  i t  i s  p robab ly  based on fac tors  

where  the  sect ion  has e i ther  been abused o r  

m isrepresented o r  m is in te rpre ted .  

 And then she says… 

CHAIRPERSON:   Your  vo ice  is  go ing  down.  

ADV NTSEBEZA:   Then she says  th is  sec t ion  shou ld  no t  

be  read in  i so la t ion  or  the  PFMA.  

CHAIRPERSON:   Maybe I  shou ld  s top  you there .  10 

ADV NTSEBEZA:   Yes.  

CHAIRPERSON:   I t  seems a t  leas t  f rom what  you have 

read f rom her  remarks  tha t  she has sent  to  you i t  seems 

tha t  a t  leas t  wha t  you have read so  fa r  i s  no t  necessar i l y  

someth ing  tha t  compromises Nat iona l  Secur i t y.   She 

w ishes to  pu t  he r  s ide  and unders tand ing  o f  maybe cer ta in  

mat te rs  tha t  Mr  Ja f ta  dea ls  w i th  inc lud ing  what  a  cer ta in  

sect ion  means or  what  the  cor rec ts  in te rpre ta t ion  is .  

 So tha t  i s  d i f fe ren t  f rom Nat iona l  Secur i t y  as  I  see  

i t .   She w i l l  be  g iven an oppor tun i t y  to  –  to  f i le  an  a f f idav i t  20 

or  g ive  ev idence about  any mat te rs  tha t  you know Mr  Ja f ta  

ra ises  tha t  she may be ent i t led  to  respond to .   That  i s  

separa te .  

ADV NTSEBEZA:   I  hear  you Mr  Cha i r.   The prob lem there  

is  tha t  i f  –  wh ich  is  why the  na ture  o f  th is  app l i ca t ion  is  
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one o f  indu lgence because i t  can  go one or  two ways.  As 

the  Cha i r  i nd ica ted  you can get  an  app l i ca t ion  fo r  ins tance 

I  d id  say i f  Thursday is  a  b r idge too  fa r  we wou ld  be  

prepared to  le t  the  papers  be  f i led  ins tead tomorrow.   And I  

do  no t  th ink  we wou ld  lose  a  week by  Fr iday we  w i l l  be 

ab le  to  a rgue –  we w i l l  –  a l l  o f  us .  

CHAIRPERSON:   By  then we wou ld  have los t  a  who le  

week.  

ADV NTSEBEZA:   I t  i s  no t  as  worse  as  i t  cou ld  have been  

i f  we had sa id  we  are  on ly  go ing  to  serve  on  Fr iday.  10 

CHAIRPERSON:   I  can  te l l  you  once we have los t  th is  

week i t  i s  d i f f i cu l t  fo r  me to  th ink  where  we wou ld  f i t  in  th is  

ev idence aga in  w i th in  the  l i fespan o f  the  commiss ion  

be tween now and  end o f  March.  

 I  have a l ready schedu led  a  number  o f  w i tnesses up 

to  about  m id-March.   There  is  a  long l i s t  o f  ou ts tand ing  

w i tnesses and I  do  no t  know where  to  f i t  them in .   I  was  

te l l ing  Mr  Pre tor ius  yesterday tha t  we – we might  have to  

in tens i fy  hav ing  day and even ing  sess ions.   Ac tua l l y  I  th ink  

I  have asked somebody to  look  a t  the  Cov id  Regu la t ions  20 

and see whether  we can –  we can –  there  is  any except ion  

tha t  wou ld  a l low us  to  s i t  beyond n ine  o ’ c lock  whether  we  

shou ld  ask  the  Pres ident  to  amend  the  regu la t ions to  a l low  

the  commiss ion  to  s i t  beyond n ine  o ’c lock  to  t ry  and f i t  in  

a l l  these w i tnesses and imp l ica ted  persons tha t  we must  
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hea r.   

 So –  so  you wou ld  have seen a l ready las t  yea r  

second ha l f  o f  the  year  many t imes I  wou ld  be  s i t t ing 

dur ing  the  day and when we f in ish  a t  four  o r  f i ve  o ’c lock  

another  team comes and I  s i t  un t i l  seven,  e igh t ,  n ine .   So 

we a re  under  t remendous p ressure .  

 So i f  we lose  th is  week I  do  no t  know where  I  cou ld  

f i t  every  –  th i s  very  impor tan t  ev idence.   But  I  come back 

to  the  quest ion  –  I  come back to  the  quest ion .   I t  seems to 

me tha t  the  Min i s te r  has had enough t ime f rom e igh t  las t  10 

even ing  to  read the  a f f idav i t  o f  Mr  Ja f ta  and be  ab le  to  

ins t ruc t  you to  say,  these are  the  areas i n  h i s  a f f idav i t  tha t  

in  my v iew compromise  Nat iona l  Secur i t y.   And I  cannot  

see why she wou ld  no t  have been ab le  to  do  tha t  up  to  

now.  

 And f rom… 

ADV NTSEBEZA:   Except  tha t  my –  my jun io rs  a re  work ing .  

CHAIRPERSON:   Yes.  

ADV NTSEBEZA:   Ja  as  we. .  

CHAIRPERSON:   Wel l  and o f  course  I  wou ld  have imag ined  20 

tha t  i f  she  sa id  to  you las t  even ing  I  wou ld  l i ke  you to  ask  

fo r  an  ad journment  obv ious l y  f i rs t  quest ion  is  what  a re  the  

grounds fo r  ask ing  the  ad journment?   I f  she  says th is  

ev idence w i l l  compromise  Nat iona l  Secur i t y  okay  we w i l l  

need to  have tha t  o r  to  hear  what  i s  the  prob lem.   And i f  
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she  d id  no t  te l l  you  las t  n igh t  one wou ld  have expec ted you 

had to  te l l  you  qu i te  ear l y  th is  morn ing  so  tha t  by  t he  t ime 

you s tand he re  you a re  ab le  to  say,  i t  i s  no t  in  the  papers  

ye t  because the  papers  are  be ing  p repared but  I  know what  

i s  go ing  to  be  in  the  papers  and what  is  go ing  to  be  in  the  

papers  i s  tha t  the  fo l low ing pa rag raphs in  Mr  Ja f ta ’s  

a f f idav i t  in  the  v iew o f  the  Min i s te r  compromise  Nat iona l  

Secur i t y.  

 That  i s  the  bas i s  fo r  a  postponement .   As  fa r  as  you 

are  aware  you a re  no t  aware  o f  tha t  par t .   Maybe your  10 

jun io rs  have wherever  they are  work ing  on  the  papers  or  

a re  a l ready aware  bu t  you the  one who shou ld  –  who  

shou ld  have been  in fo rmed because you were  the  one who  

was go ing  to  move the  app l i ca t ion .  

ADV NTSEBEZA:   Mr  Cha i r  can I  seek an indu lgence or  

can we have a  s tand down? 

CHAIRPERSON:   Ja .  

ADV NTSEBEZA:   Because I  wou ld  l i ke  to  g ive  some 

ins t ruc t ions.  

CHAIRPERSON:   Fo r  ten  m inutes  on ly.    20 

ADV NTSEBEZA:   Ja .  

CHAIRPERSON:   I s  tha t  r igh t .  

ADV NTSEBEZA:   Ten to  f i f teen.  

CHAIRPERSON:   Mr  Pre tor ius .  

ADV PRETORIUS SC:   No ob jec t ion .  
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CHAIRPERSON:   Ja  I  am go ing  to  s tand the  mat te r  down 

fo r  le t  us  say up  to  twenty  past  –  up  to  twenty  past  ten  on  

my watch  i t  i s  e igh t  m inutes  pas t .   Ja  and then we w i l l  

resume.   We ad journ .  

REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON :    Okay let  us cont inue.   You may be seated.   

Yes,  Mr Ntzebeza.  

ADV NTSEBEZA :    [Microphone not  switched on]  10 

CHAIRPERSON :    Yes.  

ADV NTSEBEZA :    [Microphone not  switched on]  

CHAIRPERSON :    Yes.  

ADV NTSEBEZA :    [Microphone not  switched on]  

CHAIRPERSON :    I  am sorry.   Ja,  okay.  

ADV NTSEBEZA :    Ja,  I  wi l l  get  used to i t .  

CHAIRPERSON :    [ laughs]   

ADV NTSEBEZA :    Ja,  Chairman.  When we adjourned,  we 

were indicat ing to  the Chai r  why i t  is cr i t ical ly important  for  

us [microphone not  working – speaker ’s voice disappears. ]   20 

Because already – I  wi l l  address la ter  on the quest ion of  why 

we did not  deal  wi th i t  last  night .  

CHAIRPERSON :    Ja.  

ADV NTSEBEZA :    You know.  

CHAIRPERSON :    Ja.  
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ADV NTSEBEZA :    But  there are cr i t ical ly important  points 

that  we would l ike to raise and that  is innovat ion to just  the 

factual  basis.   We bel ieve,  as is commanded by the act ,  that  

there should have been a consul tat ive process.   In  fact ,  in  

terms of  Sect ion MO, the DG is enjoined . . . [ intervenes]   

CHAIRPERSON :    Just  complete . . . [ intervenes]   

ADV NTSEBEZA :    The MO . . . [ intervenes]   

CHAIRPERSON :    . . . to say of  what act .  

ADV NTSEBEZA :    . . .of  the Intel l igence Act  . . . [ indist inct ]  

[Speaker is unclear. ]  10 

ADV PRETORIUS SC :    Chai r,  may I  interrupt? 

CHAIRPERSON :    Ja.  

ADV PRETORIUS SC :    For  the sake of  the record.   I  am 

informed that  the t ranscr iber is having di ff icu l ty in picking up 

my learned f r iend’s voice.   So ei ther  he should come to the 

podium . . . [ intervenes]   

CHAIRPERSON :    Yes,  I  th ink so.  

ADV PRETORIUS SC :    . . .or to s tand much closer  to the 

microphone.  

CHAIRPERSON :    Ja,  he maybe he should . . . [ intervenes]   20 

ADV PRETORIUS SC :    And speak a l i t t le  louder 

. . . [ intervenes]   

CHAIRPERSON :    Okay.   Your choice Mr Ntzebeza.  

ADV NTSEBEZA :    I  wi l l  . . . [ indist inct ]  nearer  to the 

. . . [ indist inct ]  . . . [ in tervenes]   
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CHAIRPERSON :    I f  – because of  the. . .   [ laughs]  

ADV PRETORIUS SC :    Perhaps he should come to the 

podium.  

CHAIRPERSON :    No,  he seems much more comfortable 

where he is.   I t  is your choice whether you . . . [ intervenes]   

ADV NTSEBEZA :    Wel l ,  unless my at torney who is going to 

be able . . . [ intervenes]   

CHAIRPERSON :    Oh,  to be scr ibbl ing.   Ja.   Wel l ,  maybe you 

can be there.   Just  raise your voice and we wi l l  – the 

t ranscr ibers wi l l  te l l  us i f  they st i l l  cannot hear you.  10 

ADV NTSEBEZA :    Am I  audible now? 

CHAIRPERSON :    Yes,  they say i t  is f ine.  

ADV PRETORIUS SC :    I t  is a loudspeaker.  

ADV NTSEBEZA :    Oh,  okay.   Al r ight ,  yes.  

CHAIRPERSON :    Okay al r ight .  

ADV NTSEBEZA :    Yes.   Now,  the plea we are making 

Mr Chai r  for indulgence to be able to commit  on paper what  

the basis is that  the minister is uncomfortable about  in the 

matter proceeding today to hear the evidence of  the DG is 

because already f rom just  what has been said between us,  20 

there is a dispute of  fact ,  which therefore fa l ls upon the 

part ies to vent i late those issues in the manner that  had been 

suggested,  come on paper.    

 Let  us have the benef i t ,  fu l l  benef i t  of  what you are 

saying.   Reasons on this whole quest ion of  whether  or not  
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there was a consul tat ion.   In the br ief  per iod that  you gave 

us,  indulging us wi th an adjournment Mr Chai r,  we have 

establ ished that  there was a foundat ion.   There was no 

consul tat ion 14-days ago.    

CHAIRPERSON :    And how does that  compromise Nat ional  

Securi ty,  the absence of  consul tat ion? 

ADV NTSEBEZA :    The consul tat ion is a process that  is 

requi red in terms of  the legislat ion.  

CHAIRPERSON :    H’m, h’m.  

ADV NTSEBEZA :    Because some of  the issues 10 

. . . [ intervenes]   

CHAIRPERSON :    What does the sect ion read?  Let  me just  

me hear.   I  do not  – I  am sure there is a f i le that  has got  a l l  

the legislat ion that  we have.   Registrar?  Or maybe you can 

just  quick ly read the sect ion Mr Ntzebeza.  

ADV NTSEBEZA :    The sect ion f rom my notes is Sect ion 

10(4) of  the Intel l igence Services Act  65.  

CHAIRPERSON :    I t  says there:  

“There should be consul tat ions between the DG and 

the minister i f  there is going to be what?”  20 

ADV NTSEBEZA :    I t  says:  

“The Nat ional  Securi ty Inte l l igence col lect ion 

matters,  sources of  informat ion and the ident i ty  of  

members of  the agency are protected f rom 

unauthor ised disclosure. ”  
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 And C says:  

“The . . . [ intervenes]   

CHAIRPERSON :    Repeat and raise your voice.  

ADV NTSEBEZA :    The Nat ional  Secur i ty . . . [ intervenes]   

CHAIRPERSON :    I  am sorry.   Can I  have the f i le that  has 

got  that  act?  Because we have got  that  f i le.    

REGISTRAR :    [No audible reply]   

ADV PRETORIUS SC :    Chai r,  the sect ion is at  page 117,  

black numbers.  

CHAIRPERSON :    Thank you.   Yes,  Mr Ntzebeza.  10 

ADV NTSEBEZA :    Thanks Mr Chai rman.  Now 10(4) over  

that  Mr Chai rman.    

CHAIRPERSON :    I t  is 10 sub-sect ion . . . [ intervenes]   

ADV NTSEBEZA :    Four.  

CHAIRPERSON :    And which sub? 

ADV NTSEBEZA :    Sub-sect ion A.  

CHAIRPERSON :    Ja?  

“The Di rector-General  must ,  as far as reasonable 

possible,  take steps to ensure that  Nat ional  Securi ty  

Inte l l igence,  intel l igence col lect ion methods,  20 

sources of  informat ion and the ident i ty of  members 

of  the agency . . . [ intervenes]   

ADV NTSEBEZA :    Are protected . . . [ intervenes]   

CHAIRPERSON :    “ . . .unauthorised disclosure. ”  

ADV NTSEBEZA :    Yes.  
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CHAIRPERSON :    I t  says nothing about consul tat ion.    

ADV NTSEBEZA :    And then r ight  at  C.  

CHAIRPERSON :    H’m? 

ADV NTSEBEZA :    Oh,  no,  no.   I  want  to read al l  of  the 

sect ions I  want to re ly upon.    

CHAIRPERSON :    Wel l  . . . [ intervenes]   

ADV NTSEBEZA :    A of  that  . . . [ intervenes]   

CHAIRPERSON :    Read one at  a t ime and tel l  me what – how 

i t  advances the minister ’s case.  

ADV NTSEBEZA :    I t . . .   Wel l ,  the point  here is that  the DG 10 

who is enjoined by that  sect ion to ensure al l  of  those things.  

CHAIRPERSON :    Wel l ,  the paragraph A says the DG must 

ensure that  the – certain th ings,  certain – Nat ional  Securi ty 

Inte l l igence,  inte l l igence col lect ion methods,  sources of  

informat ion and the ident i ty of  members of  the agency are 

protected f rom unauthorised disc losure.   Who has the power 

to author ise disclosure?  Is i t  not  the DG? 

ADV NTSEBEZA :    Wel l ,  I . . .  

CHAIRPERSON :    H’m? 

ADV NTSEBEZA :    I  do not  understand? 20 

CHAIRPERSON :    I  am saying,  who has the power to  

author ise d isclosure? 

ADV NTSEBEZA :    [No audible reply]   

CHAIRPERSON :    So what th is point  did is unauthorised 

disclosure.  
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ADV NTSEBEZA :    Yes.  

CHAIRPERSON :    So there must  be someone who has the 

power to author ise disclosure.  

ADV NTSEBEZA :    Yes.  

CHAIRPERSON :    H’m.  An author ised disclosure is not  

prohibi ted.  

ADV NTSEBEZA :    No,  i t  is not .  

CHAIRPERSON :    Yes.  

ADV NTSEBEZA :    But  the point  I  am making is that  the DG 

being the Execut ive Off icer in the Minist ry Of Intel l igence 10 

pose a duty to the Minister to d isc lose.   I  mean, to  have a 

consul tat ion wi th her as to whether  she can be comfortable 

that  those,  you know, imperat ives . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  that  may be the minister and the DG 

but  i t  looks l ike we – you have moved f rom relying on saying 

that  Mr Jaf ta ’s evidence or the Minister has moved f rom 

saying Mr Jaf ta’s evidence may or  wi l l ,  I  am not  sure which 

one,  compromise Nat ional  Securi ty.    

 To now saying there is consul tat ion which did not  take 

place which is just  a procedural  th ing.   And obviously,  i t  may 20 

be that  dur ing the consul tat ion she would be told informat ion 

that  she could think might  compromise secur i ty.   But  

obviously,  that  is separate f rom the process.   At  th is  stage,  

you are ta lk ing process as I  understand i t .    

ADV NTSEBEZA :    Yes.  
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CHAIRPERSON :    Yes.   So I  am suggest ing that  that  might  

between the two of  them but  not  the Commission.  

ADV NTSEBEZA :    Yes,  but  the Commission can also not  

proceed when i t  is c lear that  some of  the – this deal ings that  

the Minister does have . . . [ intervenes]   

CHAIRPERSON :    Where is the provision in Sect ion 10(4)  

that  ta lks about  the consul tat ion between the minis ter and 

the DG? 

ADV NTSEBEZA :    No,  there is not  . . . [ intervenes]   

CHAIRPERSON :    I  do not  see i t .  10 

ADV NTSEBEZA :    There is no in junct ion there that  they 

must  have consul tat ion.  

CHAIRPERSON :    Ja.  

ADV NTSEBEZA :    But  i f  you read that ,  you know, together  

wi th Sect ion 12(1) of  that  act  where the Minister made do or  

request  to be done, al l  th ings done, al l  th ings which are 

necessary for  th is – eff ic iency or  at tendance component 

funct ions of  the Intel l igence Service.   I f  you read that ,  then 

you read i t  wi th the sect ion.    

 Then the submissions is being made that  when the DG 20 

comes to test i fy in a commission,  an open commission about 

matters in re lat ion to which the Minister,  let  a lone the 

Minister having to  consul t  wi th the President ,  is unaware of .   

Then – as I  say,  I  do not  want to make the argument  on my 

feet .  
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CHAIRPERSON :    Yes.   Okay.  

ADV NTSEBEZA :    I  need to cul t ivate i t  by way of ,  you know 

. . . [ intervenes]   

CHAIRPERSON :    Okay.   I  am going to t ry and get  us to end 

of  th is argument.   As things present  stand.   F irst ly,  you said 

the Minister had a concern that  Mr Jaf ta ’s evidence,  I  do not  

know whether she was saying wi l l  or may,  compromise 

Nat ional  Securi ty.   Nothing that  you have said so far appears 

to me to support  that .    

 I  have read Mr Jaf ta’s aff idavi t .   I  cannot  see any – I  d id 10 

not  see anything that  I  th ink would be said to threaten 

Nat ional  Securi ty.   E i ther Mr Pretor ius or Mr Murano has said 

Mr Jaf ta is sat isf ied that  there is nothing in h is aff idavi t  that  

threatens Nat ional  Securi ty.   And the Minister has not  said 

anything through you that  seems to support  that .    

 The argument then moved to – in terms of  the act ,  there 

was a consul tat ion that  was supposed to take place between 

the DG and the Minister and I  was referred to Sect ion 10.    

 In Sect ion 10,  there is no reference to any consul tat ion 

that  should take place between the Minister and the DG 20 

before she comes and test i f ies.   Even i f  there was,  I  would 

be inc l ined to think that  is a matter between them.   

 And you have now referred to Sect ion 12(1) and says the 

Minister may,  subject  to th is act ,  do or cause to be done al l  

th ings which are necessary for the eff ic ient  superintendent ’s  
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control  and funct ion of  the agency.    

 Nothing there says anyth ing to me that  supports any 

not ion that  Mr Jaf ta ’s evidence may threaten Nat ional  

Securi ty.    

 I  would l ike to give you the next  f ive minutes to address 

to me any other  argument that  you may have wish to 

address.   I  wi l l  g ive you ten minutes i f  you complain that  f ive 

minutes is  too l i t t le.   So that  I  can make a rul ing.   But  so far 

everything – nothing that  has been said seems to support  the 

Minister ’s concern about Nat ional  Securi ty.    10 

ADV NTSEBEZA :    As the Chai r  p leases.   Chairman, I  wi l l  

only th is point  wi th respect  to consul tat ion and that  is the 

factual  inqui ry.   The Minister wants to record to the extent  

that  there is a submission that  there was a consul tat ion 

between her and the DG 14-days ago.   That  is the thing.   

[Speaker ’s voice t ra i ls off  – unclear]   

CHAIRPERSON :    I  th ink – I  do not  know i f  – I  d id not  

understand Mr Morane to say there was a consul ta t ion 14-

days ago.   I  understood that  Mr Jaf ta had cal led the Minster.   

I  understood the point  that  was being made as i f  the purpose 20 

of  the cal l  was to  arrange a meet ing wi th the Min ister.   That  

was my understanding.    

ADV PRETORIUS SC :    Correct  Chair.  

CHAIRPERSON :    Yes.  

ADV NTSEBEZA :    As far as that  goes Mr Chai r.   The 
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Minister – in the appl icat ion we would hope to make which 

has been the subject  matter of  our discussions here -  would 

l ike to inform you that  she did wri te let ters to  the DG 

precisely because she wanted to be appraised of  what i t  was 

that  she was coming to test i fy about  so that  she can see to  

what degree i t  – whi le she does not  become obst ruct ive to  

the work of  the Commission nonetheless takes into account  

the penny ski l ls such as they may be.    

 Now from what you would read,  i f  you grant  us the 

intent ions,  you would be told that  in her let ter of  the – there 10 

is a date.   The Minister wrote to the DG to which he has not  

responded.  And with your permiss ion Mr Chai r,  the let ter i t  

can be discovered in . . . [ intervenes]   

CHAIRPERSON :    Does the let ter say anyth ing about  

support ing the concern that  Mr Jaf ta’s evidence may 

threaten Nat ional  Securi ty or compromise i t?  

ADV NTSEBEZA :    Those are exact ly what she had wanted 

to have this consul tat ion wi th Mr Jaf ta.   I f  I  may,  you know 

. . . [ intervenes]   

CHAIRPERSON :    But  she wanted to f ind out?  She has had 20 

an opportuni ty  since eight  p.m. last  night  to  read the aff idavi t  

of  Mr Jaf ta  and form a view whether there is anything in that  

aff idavi t  that  she thinks may compromise Nat ional  Secur i ty.    

 With the t ime that  you have had,  I  take i t  that  she has 

not  been able to say to you:   Here are paragraphs in  
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Mr Jaf ta’s aff idavi t  that  in my view threaten Nat ional  

Securi ty.    

 Because i f  she had told you that ,  sure ly,  that  would have 

been the f i rst  th ing you would have told me.  So I  suspect  

that  she has not  to ld you that .  

ADV NTSEBEZA :    For purposes of  test i fy ing here.   In 

re levant  parts,  for  instance,  she says:    

“ I  re i terate the request  in my let ter  dated 20 August .   

As a matter of  urgency,  I  request  you to provide me 

with the fol lowing. . . ”  10 

 And this has not  been responded to.  

CHAIRPERSON :    But  my concern Mr Ntzebeza is  

. . . [ intervenes]   

ADV NTSEBEZA :    I  am get t ing there.   I  am get t ing there.  

CHAIRPERSON :    . . .before she got  the aff idavi t .   She got  the 

aff idavi t  yesterday,  last  night .   She has not  been able to say:   

Here are my concerns in th is aff idavi t .   I t  is th is paragraph 

and that  paragraph.    

ADV NTSEBEZA :    But  one of  the concerns is what I  am 

proposing to you Mr Chai rman.  20 

CHAIRPERSON :    Okay.  

ADV NTSEBEZA :    And that  is.   She would – she wanted to 

f ind out  f rom the DG, for instance:   

“ I  would l ike to get  f rom you a l ist  of  a l l  current  and 

former members that  had been impl icated by the 
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Commission.    

I  would l ike to get  a l ist  of  a l l  current  and former 

members that  have been requested to appear before 

the Commission.    

Thei r  dates of  appearance,  aff idavi ts submit ted to  

the Commission and/or subpoenas.   Documentat ion 

f rom the Commission pertaining to each case.    

I  request  the above with the interest  of  

endeavouring to safeguard Nat ional  Securi ty and 

interest .  10 

My request  is further empowered by Sect ion 12(1) of  

the Intel l igence Serv ices Act  65 of  2002 as amended 

which states that  the Minister may subject  to th is 

act ,  drew a cause to be done al l  th ings which are 

necessary for the eff ic ient  superintendent ’s control  

and funct ioning of  the agency. ”  

 Now . . . [ intervenes]   

CHAIRPERSON :    Yes,  I  hear what i t  says.  

ADV NTSEBEZA :    Yes,  Chairman should -  may wel l  take 

that . . .   You know, you have not  said anything to me that  says 20 

Nat ional  Securi ty  is going to be . . . [ indist inct ]  [Speaker ’s 

voice t rai ls off  – unclear]  

CHAIRPERSON :    H’m.  

ADV NTSEBEZA :    But  she says to her own DG:  Let  me 

have i t .   Let  me consul t .   Let  me be sure . . . [ intervenes]  
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CHAIRPERSON :    But  she . . . [ intervenes]   

ADV NTSEBEZA :    But  I  wi l l  decide my own responsibi l i t ies 

. . . [ intervenes]  

CHAIRPERSON :    Yes,  yes.  

ADV NTSEBEZA :    . . .obl igat ions and human funct ions.  

CHAIRPERSON :    Yes.  

ADV NTSEBEZA :    . . . [ indist inct ]  const i tut ion.   I f  you al low 

me to do so.    

CHAIRPERSON :    H’m, h’m.  

ADV NTSEBEZA :    And you can al low me to do so i f  you let  10 

me.   

CHAIRPERSON :    H’m.  Are those your submissions? 

ADV NTSEBEZA :    Wel l ,  there is just  the mundane.  

CHAIRPERSON :    Ja.  

ADV NTSEBEZA :    There is a submission that  we wi l l  not  

make that ,  even when she got  the aff idavi t ,  i t  was last  n ight .   

I t  was an unsigned aff idavi t .   And I  do not  know to what 

extent  that  . . . [ indist inct ]  [background noise interference – 

cel l  phone r inging. ]   Because the aff idavi t  was unsigned.  

And. . .    20 

 Now, His Lordship has asked pert inent  quest ions about 

what did  she do at  eight  o’c lock . . . [ ind ist inct ]  [Speaker ’s 

voice t rai ls off  – unclear]    

 She was going to be there but  there was no way we 

would have wanted . . . [ indist inct ]  [Speaker ’s vo ice t ra i ls off  –  
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unclear]   And I  have made the submission because I  have 

been, l ike I  said . . . [ intervenes]   

ADV PRETORIUS SC :    Ja.   Chai r,  once again.   My learned 

f r iend is . . . [ intervenes]   

CHAIRPERSON :      His voice drops.  

ADV PRETORIUS SC :    I f  he can speak into the microphone.  

CHAIRPERSON :    Okay.  

ADV NTSEBEZA :    I  made the submissions wi thout  being 

facet ious.    

CHAIRPERSON :    Ja.  10 

ADV NTSEBEZA :    There is a  curfew that  is current ly in  

operat ion.   And by nine o’clock we are rushing.   In fact ,  I  lef t  

my chambers at  twenty past  eight .   And i t  is not  because she 

was lay ing on hands.   That  is why I  keep on reading to you 

Whatsapp messages but  Whatsapp messages can never  

subst i tute for a proper consul tat ion.    

CHAIRPERSON :    Ja.  

ADV NTSEBEZA :    So that  we may even answer those 

quest ions which is His Chairmanship has asked.  

CHAIRPERSON :    H’m.  20 

ADV NTSEBEZA :    And i t  is in  that  process where say to her 

but  the law says.   And we may end up saying that  there is  

only one narrow way.   That  is one narrow approach.    

 We discussed al l  the other  approaches and this is our  

basis for seeking to get  the indulgence to make sure that  
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your concerns is being addressed by a test imony or by. . .    

 We are not  saying Mr Jaf ta must  not  test i fy.   Not  by a 

long shot .   We are even prepared,  as we said to f i le our  

papers by no later  than tomorrow.  

CHAIRPERSON :    Are those your submissions? 

ADV NTSEBEZA :    Those are my submissions.    

CHAIRPERSON :    Yes.   Wel l ,  you know, i t  is  precisely  

because I  am very al ive to the sensi t iv i ty of  Nat ional  

Securi ty and matters relat ing to Nat ional  Intel l igence on that .   

I  have real ly al lowed as much t ime as I  have to hear what 10 

the Minister has to say what her concerns are.    

 And once you said to me her concerns relate to Nat ional  

Securi ty,  immediately I  said:   Wel l ,  I  must  hear because the 

Commission certainly would not  l ike to do anything that  

would compromise Nat ional  Securi ty.   But  obviously,  there 

has got  to a factual  basis.    

 I t  seems to me that  there has been enough t ime f rom the 

t ime that  she got  the – Mr Jaf ta’s  aff idavi t  last  evening,  af ter  

th is morning,  for her to have been able to say my concern 

that  Mr Jaf ta ’s evidence may threaten Nat ional  Secur i ty  is 20 

based on the fol lowing which is in the aff idavi t .   1,2 ,3,  here 

are the paragraphs that  I  consider.   That  has not  been done.   

 And you have made reference to certain other points 

including Sect ion 10(4) and 12(1).   I  do not  th ink that  they 

assist  in any way.    
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 So as things stand,  I  am going to dismiss the 

appl icat ion.   I  am not  prevent ing you i f  later  on you have 

substant ive papers that  showed or rect i f ied or remedied the 

def ic iencies that  are there now.  To br ing that  appl icat ion 

and I  would look at  i t  at  th is stage.    

 But  as things stand and on what you have told me in 

your address,  there is nothing that  would just i fy the 

adjournment of  the proceedings and the hearing of  Mr Jaf ta’s 

evidence.   So the appl icat ion is dismissed.    

ADV NTSEBEZA :    As the Chairman pleases.  10 

CHAIRPERSON :    Thank you.   Mr Pretor ius.  

ADV PRETORIUS SC :    Chai r,  I  hear  you and I  do not  want 

to reopen the argument but  I  do th ink i t  is important  to put  

certain sect ions of  the act  on record in  support  of  the 

. . . [ intervenes]   

CHAIRPERSON:    Yes,  yes .  

ADV PRETORIUS SC:    And th is  i ssue o f  consu l ta t ion  

because i t  may a f fec t  the  fu tu re  conduct .  

CHAIRPERSON:    Yes,  yes .  

ADV PRETORIUS SC:    Sect ion  12 (1)  on  wh ich  my learned 20 

f r iend and the  M in is te r  appeared to  re ly  i s  very  c lea r.   I t  

says  tha t :  

“The Min i s te r  may,  sub jec t  to  th is  Act ,  do  or  cause 

to  be  done a l l  th ings necessary  fo r  the  e f f i c ien t  

super in tendent ’s  cont ro l  and funct ion ing  w i th  the  
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Agency. ”  

But  she has sub jec t  to  the  prov is ions o f  the  Act .    

Sect ion  10(4)  wh ich  is  impor tan t ,  Cha i r,  p laces the  

power  to  take  s teps to  ensure  tha t  i ssues named by my  

learned f r iend and l i s ted  in  th is  sec t ion  are  pro tec ted  f rom 

unautho r ised d i sc losure  res ts  so le ly  in  the  hands  o f  the 

D i rec tor  Genera l  and I  so le ly.    

And then Sect ion  27 ,  wh ich  is  a lso  impor tan t ,  says  

tha t :  

“The d isc losu re  o f  c lass i f ied  in fo rmat ion  or  mater ia l  10 

by  fo rmer  members . . . ”  

And there  w i l l  be  fo rmer  members  who w i l l  tes t i f y.  

“  i s  en t i re l y  a  mat te r  in  the  charge o f  the  D i rec to r  

Genera l . ”  

So any powers  a f fo rded to  the  Min is te r  under  Sec t ion  12  

are  sub jec t  to  the  d i rec t  exc lus i ve  powers  o f  the  D i rec tor  

Genera l  in  those sect ions.  

“There  i s  a  p rov i s ion  fo r  consu l ta t ion  when 

d i rec t i ves  and regu la t ions to  a re  i ssued by  the 

Min is te r  and the  m in is te r ’s  own regu la t ions…”  20 

Perhaps not  th is  m in is te r,  bu t  a  m in is te r ’s  own regu la t ions 

make i t  qu i te  c lear,  okay,  and th is  i s  ve ry  impor tan t  fo r  the  

proceed ings tha t :  

“A document  tha t  cont inues to  meet  c lass i f i ca t ion  

requ i rements  mus t  be  cont inue to  be  pro tec ted  f rom 
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unautho r ised d isc losure .   A document  must  be  

dec lass i f ied  i f  i t  no  longer  compl ies  w i th  the  

s tandards fo r  c lass i f i ca t ion . ”  

But  most  impor tan t ly,  Cha i r :  

“C lass i f i ca t ion  may not  be  used in  ins tances 

to  concea l  v io la t i ons  o f  law…” 

That  i s  c r im ina l i t y.  

“…inef f i c iency or  admin is t ra t i ve  er rors .  

(b )  P revent  embarrassment  to  a  pe rson and/or  

o rgan isa t ion ,  p revent  o r  de lay  the  re lease o f  10 

in fo rmat ion  tha t  does not  requ i re  pro tec t ion  

in  the  sa fe ty  o r  i n te res ts  o f  the  Repub l ic  o f  

South  A f r i ca  any o ther  in fo rmat ion  tha t  does 

not  fa l l  w i th in  and the  prescr ibed ca tegory.  

So the  powers  o f  the  D i rec tor  Genera l  a re  unqua l i f ied  in  

regard  to  ev idence and re leas ing  ev idence,  f i rs t l y.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    And second ly,  the  scope fo r  

c lass i f i ca t ion  is  in  fac t  very  na r row.   And fo r tunate l y,  those  

are  secre t  regu la t ions.  20 

CHAIRPERSON:    Ja .   Okay,  we have los t  two hours  bu t  i t  

was necessary  tha t  I  hear   what  the  –  what  counse l  fo r  the 

Min is te r  had to  say so  bu t  now le t  us  proceed.   The 

reg i s t ra r  must  admin is te r  the  oa th  or  a f f i rmat ion .  

ADV MVUMBI :    Cha i rperson?  
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CHAIRPERSON:    Who?  Oh yes,  ah  huh?  

ADV MVUMBI :     Cha i rperson,  thank you.  

CHAIRPERSON:    Yes?  

ADV MVUMBI :    Cha i rperson,  ea r l ie r  on  a t  your  chamber  

when I  ava i led  myse l f  I  had cer ta in  i ssues tha t  I  wanted to  

ra ise  w i th  Cha i rperson.  

CHAIRPERSON:    Yes.  

ADV MVUMBI :    And I  fee l  tha t  those issues,  they are  no t  

ra ised,  i t  w i l l  no t  be  a t  the  best  in te res t  o f  my c l ien t .  

CHAIRPERSON:    Ja .  10 

ADV MVUMBI :    And probab ly  some o f  my learned 

co l leagues.  

CHAIRPERSON:    Yes.  

ADV MVUMBI :    Cha i rpe rson,  I  th ink  i t  i s  very  much  

impor tan t  tha t  we do g round check and I  am g lad  my  

learned co l league s tar ted  in  te rms o f  these p roceed ings to  

make h is  submiss ion .    

Even though our  i ssue is  no t  c lose ly  re la ted  to  the  

issue o f  my learned co l league bu t  fo r  somehow they have  

got  characte r is t i cs .  20 

CHAIRPERSON:    Yes,  do  you want  to  jus t  rem ind me 

wh ich  –  who is  your  c l ien t?   Obv ious ly  I  do  no t  want  you to  

d isc lose  the  iden t i t y  i f  you  are  supposed to  use a  pseudo 

name.  

ADV MVUMBI :    Yes.   Cha i rperson,  yes terday,  Cha i rperson,  
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we when we were  p lac ing  ourse lves on  record  we had  

housekeep ing  to  do  in  te rms o f  tha t .  

CHAIRPERSON:    Oh,  okay,  okay.  

ADV MVUMBI: :    Bu t  tha t  was done,  Cha i rpe rson.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV MVUMBI :    And fo r  the  purpose o f  reco rd  i n  fac t  I  

must  say  I  am Advocate  Mvumbi  I  am on br ie f  f rom P G 

Maseka,  I  am no t  a lone,  I  am wi th  my a t to rney o f  record ,  

Pa lesa Maseka.    

Cha i rperson,  we have agreed  w i th  Advocate  10 

Pre tor ius  in  te rms o f  the  name to  be  used go ing  fo rward  

w i th  ou r  c l ien t  and fo r  the  purpose  o f  record  tha t  name wi l l  

be  Doro thy.  

CHAIRPERSON:    Doro thy?  

ADV MVUMBI :    Cor rec t .  

CHAIRPERSON:    Okay.  

ADV MVUMBI :    Cha i rperson,  i f  I  may proceed,  

Cha i rperson I  …[ in te rvenes]  

CHAIRPERSON:    Ms Doro thy  or  jus t  Doro thy?  

ADV MVUMBI :     Ms Doro thy.  20 

CHAIRPERSON:    Ms Doro thy.   Okay,  a l r igh t .  

ADV MVUMBI :    Cha i rpe rson,  as  I  was say ing ,  o f  

paramount  impor tance tha t  we do  not  igno re  the  ru les  o f  

th is  Commiss ion  and a t  the  t ime where in  the  ru les  are  

chang ing  the  Commiss ion  must  see i t  o f  impor tance  tha t  a l l  
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lega l  teams are  be ing  invo lved and we are  in  so l idar i t y  

there  together  and we are  t ry ing  to  ass i s t  the  Commiss ion  

the  best  way poss ib le .  

 Cha i rperson,  i f  th is  Commiss ion  is  say ing  i t  has  

const ra ined t ime  the  Commiss ion  must  invo lve  each and 

every  lega l  representa t i ve  tha t  i s  ava i lab le  to  represent  

the i r  imp l ica ted  par t ies  in  th is  Commiss ion .    

By  so  do ing ,  th i s  wh i le  m in im ise  the  s i tua t ion  o f  

these two hours  tha t  has been  los t  th is  morn ing  and 

…[ in tervenes]  10 

CHAIRPERSON:    Do you want  to  s ta r t  by  te l l ing  me what  

the  issue is  and then you can e labora te?  

ADV MVUMBI :    Now the  i ssue i s  yes te rday Cha i rpe rson 

in t roduced the  w i tness,  wh ich  is  the  ADG,  Act ing  D i rec tor  

Genera l .   Now tha t  came as a  surpr ise  fo r  many o f  us .   I  do  

no t  know i f  there  were  o thers  in  secre t  who were  aware  o f  

tha t  s i tua t ion  bu t  we then went  to  wr i te  a  le t te r.   

As  soon as  we get  to  our  o f f i ces  we come togethe r  

and we say ou r  m inds.   We wro te  a  le t te r  wh ich  t i l l  now the  

secre tary  o f  the  Commiss ion  –  in  tha t  le t te r  w i th  a t ten t ion  20 

to  Cha i rperson –  have not  responded to  us  and I  do  no t  

know i f ,  Cha i rperson,  i s  a lso  in fo rmed o f  the  le t te r  tha t  we  

have wr i t ten .  

CHAIRPERSON:    What  i s  the  issue?  What  i s  the  le t te r  

about?   Te l l  me what  i s  the  issue.  
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ADV MVUMBI :    The le t te r  i s  about  shou ld  the  Act ing  DG 

today be coming  here  and tes t i f y ing  or  g i v ing  ev idence  

wh ich  imp l ica tes  no t  jus t  my c l ien t  bu t  any o the r  person 

w i thout  hav ing  p roper  no t ice  in  t e rms o f  Ru le  3 .3  served 

on.   That ,  we be l ieve  i t  w i l l  be  o f  pre jud ice  to  our  c l i en t .  

CHAIRPERSON:    Yes bu t  as  th ings s tand you are  no t  

say ing  you have  a  c l ien t  who is  imp l ica ted  by  the  DG’s  

a f f idav i t  and your  c l ien t  has no t  been g i ven a  3 .3  no t ice ,  so  

…[ in tervenes]  

ADV MVUMBI :     Cor rec t .  10 

CHAIRPERSON:    …the issue has not  a r isen.   The lega l  

team is  aware  o f  the  ru les  o f  the  Commiss ion  and they 

a lways ensure  tha t  Ru le  3 .3  no t ices  a re  i ssued or  where  

they are  no t  i ssued and there  are  reasons,  those are  

s ta ted .    

So un less  you say your  c l ien t  i s  imp l ica ted  in  Mr 

Ja f ta ’s  a f f idav i t  bu t  he  or  she d id  no t  rece ive  or  she d id  no t  

rece ive  3 .3 .  no t ice  …[ in tervenes]  

ADV MVUMBI :    Yes.  

CHAIRPERSON:    You do not  have –  un less  you say tha t  20 

you do not  have a  compla in t .  

ADV MVUMBI :    No,  I  do  agree w i th  Cha i rperson on what  

Cha i rperson is  say ing  bu t  be  tha t  as  i t  may be,  we s tand 

here  no t  in fo rmed  o f  what  the  a f f idav i t  …[ in te rvenes ]  

CHAIRPERSON:    Yes bu t  i f  you  are  no t  imp l ica ted  you are  
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no t  go ing  to  be  in fo rmed.  

ADV MVUMBI :    Bu t ,  Cha i rperson,  i f  …[ in te rvenes]  

CHAIRPERSON:    I f  he  is  no t  go ing  to  imp l ica te  you,  why 

shou ld  you be in fo rmed? 

ADV MVUMBI :    Cha i rperson,  hav ing  looked  a t  the 

s i tua t ion  tha t  happened yeste rday and my learned  

co l league is  go ing  to  a lso  address Cha i rpe rson  on th is  

i ssue,  the  same th ing  yesterday was made  c lea r  

…[ in tervenes]  

CHAIRPERSON:   No,  le t  us  ta lk  about  th is  one.   What  r igh t  10 

do  you have to  be  g iven a  3 .3  no t ice  i f  you  c l ien t  i s  no t  

imp l ica ted?  

ADV MVUMBI :    The DG s i t s  a t  the  h ighest  s t ruc ture  in  

te rms o f  admin is t ra t ion  o f  the  SSA.  

CHAIRPERSON:    What  does tha t  have to  do  w i th  why you 

shou ld  be  g iven not ice?  

ADV MVUMBI :     My c l ien t ,  Cha i rperson is  …[ in tervenes]  

CHAIRPERSON:    She th inks  she w i l l  be  imp l ica ted? 

ADV MVUMBI :    We have –  Cha i rperson,  i t  sounds –  I  

know,  I  know,  I  know and we are  t ry ing  to  work  w i th  Cha i r.   20 

I t  sounds l i ke  we are  maybe not  be ing  reasonab le  bu t  i f  we 

do not  ra ise  th is  i ssue [ inaud ib le  –  speak ing  

s imul taneous ly ]  

CHAIRPERSON:    Okay,  no ,  no ,  th is  par t i cu la r  po in t  has no  

mer i t .   I s  there  another  concern?  
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ADV MVUMBI :    Cha i rperson,  I  thought  we must  jus t  s tand 

up and make tha t  –  and p lace tha t  on  reco rd .  

CHAIRPERSON:    Okay,  a l r igh t ,  you have p laced i t  on 

record .  

ADV MVUMBI :     In  case in  fu tu re  we need to  ra ise  i t .  

CHAIRPERSON:    Okay,  a l r igh t ,  you have p laced i t  on 

record .  

ADV MVUMBI :    Thank you,  Cha i rperson.  

CHAIRPERSON:    Mr  Pre tor ius ,  p roceed.  

ADV PRETORIUS SC:    Cha i r,  Doro thy  …[ in te rvenes]  10 

CHAIRPERSON:    Oh,  I  am sor ry,  somebody e l se  wants  to  

say someth ing .   

MR NTSEBEZA:…(inaud ib le  –  m icrophone swi tched o f f ]  

CHAIRPERSON:     Sor ry,  I  th ink  you are  too  c lose  to  me 

fo r  soc ia l  d is tanc ing .   I  th ink  t ry  to  be  somewhere  e l se .    

MR NTSEBEZA:…[inaud ib le ]  

CHAIRPERSON:    No,  Mr  Ntsebeza was f ine .  

MR NTSEBEZA:…Ja,  thanks,  Cha i r,  I  was say ing  I  w i l l  be 

fa i l ing  my c l ien ts  and in  fac t  the  Commiss ion  i t se l f  i f  I  do 

no t  pu t  th is  on  record .   I t  i s  common cause tha t  our  c l ien ts  20 

were  no t  p rov ided w i th  a…[ in te rvenes]  

CHAIRPERSON:    When you are  say ing  –  oh ,  you  have a  

number  o f  c l ien ts?  

MR NTSEBEZA:…We have a  number  o f  c l ien ts ,  tha t  i s  

cor rec t .  
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CHAIRPERSON:    Okay.  

MR NTSEBEZA:…None o f  them were  prov ided w i th  a  copy  

o f  the  DG – or  ra ther,  a  Ru le  3 .3  no t ice  o r  the  copy o f  the 

DG’s  …[ in tervenes]  

CHAIRPERSON:    Bu t  a re  they imp l ica ted?  

MR NTSEBEZA:…It  wou ld  be  easy,  Cha i rperson,  fo r  us  to  

say they were  no t  p rov ided because they a re  no t  imp l ica ted  

but  then …[ in te rvenes]  

CHAIRPERSON:    Do they th ink  they wou ld  be  imp l i ca ted?  

MR NTSEBEZA:…But  then yesterday,  Cha i r,  when we 10 

learn t  tha t  the  DG wou ld  be  tes t i f y ing  we asked the 

ev idence leaders  whether  –  in  fac t ,  why we were  no t  

p rov ided w i th  any Ru le  3 .3  and whether  any o f  our  c l ien ts  

have been imp l ica ted .    

They cou ld  no t  deny o r  conf i rm,  nor  deny same  

leav ing  us  to  our  own dev ices.  

CHAIRPERSON:    Bu t  un less  you …[ in tervenes]  

MR NTSEBEZA:…This  i s  concern ing ,  Cha i rperson.  

CHAIRPERSON:    You see,  un less  you say to  me,  Mr  –  the  

w i tness ’ a f f idav i t  revea ls  tha t  you r  c l ien t  i s  imp l ica ted  but  20 

your  c l ien t  was not  g iven a  Ru le  3 .3  no t ice ,  I  do  no t  th ink  

tha t  i s  any concern  re la t ing  to  be ing  g iven a  no t ice  rea l l y  

has any mer i t s .    

MR NTSEBEZA:…Chai rpe rson,  you …[ in tervenes]  

CHAIRPERSON:    Un less  I  m isunders tand what  you want  to  
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say.  

MR NTSEBEZA:…Clear ly.   We have a l ready ind ica ted  I  do 

no t  have tha t  s ta tement  …[ in tervenes]  

CHAIRPERSON:    And you are  [ inaud ib le  –  speak ing  

s imul taneous ly ]  

MR NTSEBEZA:…And for  tha t  mat te r,  Cha i rpe rson 

…[ in tervenes]  

CHAIRPERSON:    You are  no t  en t i t led  i t  un t i l  you  a re  

ready to  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

MR NTSEBEZA:… That  i s  co r rec t .  But  we have asked the  10 

Commiss ion ,  we have asked ev idence leaders  whether  any 

o f  our  c l ien ts  wou ld  be  imp l ica ted  and the  k ind  o f  –  we do 

not  ge t  any response.    

CHAIRPERSON:    Ja .  

MR NTSEBEZA:…If  anyth ing ,  we are  t rea ted  w i th  

contempt .  

CHAIRPERSON:    No,  be ing  t rea ted  w i th  contempt ,  i f  i t  i s  

t rue ,  wou ld  no t  be  acceptab le  bu t  un t i l  you  hear  ev idence 

tha t  imp l ica tes  your  c l ien t  you shou ld  no t  wor ry  about  

anyth ing .  20 

MR NTSEBEZA:…But ,  Cha i rperson,  w i th  regards to  a t  leas t  

one o f  my c l ien ts ,  th is  k ind  o f  conduct  i s  no t  

unprecedented.    

We have a  c l ien t  who has been  imp l ica ted  by  a t  

leas t  th ree  w i tnesses and du r ing  –  be fo re  those w i tnesses 
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were  ca l led  we were  never  g iven any no t ice .   So the  

Cha i rperson must  unders tand the  s i tua t ion  tha t  we have.  

CHAIRPERSON:    A re  you ta lk ing  about  some t ime back?  

MR NTSEBEZA:…Wel l ,  i t  i s  …[ in tervenes]  

CHAIRPERSON:    Or  about  th is  week?  

MR NTSEBEZA:…Wel l ,  i t  i s  no t  th is  week but  i t  i s  ev idence 

re la t ing  to  S ta te  Secur i t y  Agency.  

CHAIRPERSON:    Ja .  

MR NTSEBEZA:…So the re  is  tha t  commonal i t y.   

CHAIRPERSON:    Look,  le t  us  say the  lega l  team knows 10 

the  ru les  o f  the  Commiss ion ,  they do  the  best  they can to  

comply.    

I  accept  tha t  somet imes they do  not  comply  bu t  I  

th ink  tha t  i f  they  know who your  c l ien ts  a re ,  even i f  –  I  do  

no t  know how to  –  how you hand le  the  issue o f  pseudo  

names when you  ta lk  to  them bu t  i f  they  know who your  

c l ien ts  a re  they w i l l  be  ab le  to  te l l  you  whether  they are  

imp l ica ted  or  they are  ment ioned and normal ly  they wou ld  

–  you wou ld  ge t  a  Ru le  3 .3  no t ice .    

I f  you  have not ,  I  th ink  i f  you  are  go ing  to  s i t  20 

around,  you w i l l  wa i t  un t i l  you  hear  whethe r  Mr  Ja f ta  

imp l ica tes  your  c l ien t .   

MR NTSEBEZA:…You see,  Cha i r,  we cannot  –  we have no  

reason to  accept  and,  w i th  respect ,  the  lega l  team’s  bona 

f ides ,  and th is  i s  in fo rmed by  a t  the  very  least  what  
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happened yeste rday.    

We were  to ld  tha t  fo r  ins tance the  s ta tement  o r  the  

repor t  by  Dr  Mufamadi  wou ld  be  as  soon as  i t  i s  p laced on 

record  we wou ld  have prov ided w i th  copy thereof  o r  access  

there to .   I t  has  never  happened.  

 I f  any th ing ,  Cha i rpe rson,  the  ev idence leaders  are  

t rea t ing  us  as  specta tors .  The impress ion  tha t  we get  i s  

tha t  i f  th is  was cour t  they wou ld  pre fer  us  to  s i t  in  the 

ga l le ry.   We are  no t  t rea ted  as  lega l  p rac t i t ioners  in  the  

same manner  as  they are .    10 

 So we have no reason to  accept  the i r  bona f ides .   I f   

any th ing ,  found themse lves to  be  male  f ide .   

So we wonder,  I  mean,  g iven the  exper ience tha t  we 

have had,  tha t  th ree  w i tnesses tha t  imp l ica t ing  my c l ien ts  –  

our  c l ien t  d id  no t  ge t  any no t ice  and we were  p romised  

subsequent  to  tha t  tes t imony o f  one o f  those w i tnesses  

tha t  we wou ld  be  g iven a  copy o f  tha t  w i tness ’ a f f idav i t .   

That  was in  August .    

We are  s t i l l  wa i t ing  fo r  the  same a f f idav i t  today,  so  

cannot  accept  the i r  bona f ides .   So  i t  i s  qu i te  c lea r… 20 

CHAIRPERSON:    Ja .  

MR NTSEBEZA:……that  there  is  a  concer ted  e f fo r t  on  the  

par t  o f  the  ev idence leaders  to  deny us  what  i s  due to  us .   

CHAIRPERSON:    Okay …[ in tervenes]  

MR NTSEBEZA:…So un less  i f  we  can get  a  guarantee tha t  
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our  c l ien ts  today are  no t  go ing  to  be  imp l ica ted  then there  

is  no  po in t  fo r  us  be ing  he re  today.  

CHAIRPERSON:    Yes.   Okay,  jus t  –  were  those your  

po in ts?  

MR NTSEBEZA:…Those were ,  yes .  

CHAIRPERSON:    Then I  can –  ja ,  Mr  Pre to r ius ,  do  you  

want  to  say anyth ing?  

ADV MVUMBI :    Cha i r,  be fore  Mr  Pre tor ius  may be g iven  

an oppor tun i ty  to  rep l y  …[ in tervenes]  

ADV PRETORIUS SC:    Sor ry,  Cha i r,  can I  have an 10 

oppor tun i ty  to  answer  one by  one  ra ther  than an army o f  

…[ in tervenes]  

CHAIRPERSON:    Yes because you –  ja ,  i t  i s  go ing  to  be  

be t te r.   Mr  P re to r ius  i s  go ing  to  respond to  th i s  one f i rs t  

and then i f  you a re  go ing  to  –  when you s tand,  when you  

r i se ,  you are  go ing  to  say i t  i s  the  same,  you wanted to  add 

someth ing ,  le t  us  dea l  w i th  i t  a t  tha t  s tage.   Le t  us  jus t  

dea l  w i th  th is  one .  

ADV MVUMBI :    Cha i r,  I  take  cue  f rom you.  However,  as  

my learned co l league sa id ,  a l ready  a lmost  submi t ted ,  to  an 20 

ex ten t  our  app l i ca t ions and reasons a re  a lmost  the  same.  

CHAIRPERSON:    Okay.  

ADV MVUMBI :    Bar  the  fac t  tha t  they are  d i f fe ren t  on  the  

bas is  tha t  we ho ld  d i f fe ren t  ins t ruc t ions.    

I  cannot  take  fu r ther  a rgument  ra ised by  learned 
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co l leagues o f  be ing  t rea ted  o therw ise  and a lso  hav ing  male  

f ide .   Bu t  m ine is  a l so  pred ica ted  on the  d i f fe ren t  

a rgument ,  maybe  tak ing  cue and a  p lea  f rom my co l league  

to  then address you.  

CHAIRPERSON:    Ja .  

ADV MVUMBI :    Le t  me s tand down fo r  now and then I  w i l l  

advocate  my po in t .  

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.   I f  tha t  m ic  can  

be swi tched o f f?   Ja ,  Mr  Pre to r ius?  

ADV PRETORIUS SC:    In  re la t ion  to  the  f i rs t  “app l i ca t ion ”  10 

I  d id  no t  unders tand i t  to  be  an  app l i ca t ion  bu t  mere ly  a  

compla in t .   Doro thy  i s  no t  imp l ica ted  by  the  ev idence o f  Mr  

Ja f ta  and tha t  i s  the  end o f  tha t  s to ry.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    My learned f r iend was to ld ,  and I  

quote ,  in  answer  to  a  query :  

“ I f  your  c l ien t  was to  be  imp l ica ted  your  c l ien t  wou ld  

have rece ived not ice . ”  

P rec i se l y  in  te rms tha t  you have out l ined,  Cha i r.   That  

dea ls  w i th  the  f i rs t  app l i ca t ion .  20 

 Second app l i ca t i on ,  I  am not  go ing  to  accept  the  

inv i ta t ion  to  l i t i ga te  th rough insu l t  and invect ive ,  I  th ink  i t  

i s  unbecoming o f  co l leagues to  do  tha t ,  I  w i l l  s t i ck  to  the  

fac ts .   

 None o f  the  c l ien ts  o f  my lea rned f r iend who 
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add ressed you second are  imp l ica ted  by  the  ev idence o f  Mr  

Ja f ta .    

I f  I  am in  bad fa i th  and I  am not  be ing  honest  be fore  

tha t  w i l l  be  c lea r  and my learned f r iend is  f ree  to  take  

whatever  s teps he  may w ish  to  do  bu t  i t  i s  o ffens i ve  o f  tha t  

to  be  made before  the  fac ts  a re  known,  tha t  accusat ion  to  

be  made before  the  fac ts  a re  known.   So both  app l i ca t ions 

are  w i thout  mer i t .    

As  to  h is to r ica l  compla in ts ,  i f  those are  ra ised w i th  

us  in  wr i t ing  i n  a  proper  f o rum,  I  w i l l  ra ise  them w i th  the  10 

secre tar ia t  and we w i l l  answer.  

CHAIRPERSON:    The issue o f  Mr  –  the  h igh  leve l  pane l  

repor t ,  he  ra ised the  issue tha t  they were  promised tha t  as  

soon as  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV PRETORIUS SC:    He was g iven tha t .   Accord ing  to  

my ins t ruc t ions he was g i ven tha t  a t  the  beg inn ing  o f  

ev idence.   Wel l ,  cer ta in l y  one person was.  

CHAIRPERSON:    Yes bu t  he  can get  i t  on  the  l ink .  

ADV PRETORIUS SC:    Yes,  i t  w i l l  be  ava i lab le  on  the  l ink .   

I  do  no t  know,  Cha i r,  what  techno log ica l  i ssues ar ise  about  20 

up load ing  ev idence,  i t  i s  no t  an  easy mat te r  bu t  i t  w i l l  i n  

due course  or  has been up loaded on the  webs i te .  

CHAIRPERSON:    Yes.    

ADV PRETORIUS SC:    That  i s  the  end o f  our  rem i t ,  i s  to  

in  fac t  ensure  tha t  the  ins t ruc t ion  is  g iven to  do  so .    
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CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    The execu t ion  o f  tha t  i s  no t  w i th in  

our  hands.  

CHAIRPERSON:    Ja .   Wel l ,  obv ious ly  i t  does not  ass is t  

h im i f  he  is  to ld  the  lega l  team gave ins t ruc t ions,  whethe r  

those ins t ruc t ions are  car r ied  ou t ,  the  lega l  team does not  

know …[ in tervenes]…[ in tervenes]  

ADV PRETORIUS SC:    Wel l ,  my ins t ruc t ions …[ in tervenes]  

CHAIRPERSON:    Because  h is  compla in t  i s  the  

Commiss ion  is  no t  g iv ing  me,  so  we need to  –  somebody  10 

needs to  make su re  …[ in tervenes]  

ADV PRETORIUS SC:    Cha i r,  i f  I  may jus t  in te rvene,  the  

a f f idav i t  i s  on  the  webs i te ,  the  repor t  i s  on  the  webs i te ,  

was up loaded las t  n igh t .  

CHAIRPERSON:    O f  the  Commiss ion?  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    Webs i te  o f  the  Commiss ion?  

ADV PRETORIUS SC:    Yes,  yes ,  yes .  

CHAIRPERSON:    Okay,  then you  shou ld  be  ab le  to  ge t  i t  

there  as  soon as  you can.  20 

ADV MVUMBI :    [ inaud ib le  –  m ic  swi tched o f f ]  

CHAIRPERSON:    Yes.   Okay,  a l r igh t ,  i t  has  been c lea red  

tha t  you r  c leared  tha t  your  c l ien ts  a re  no t  imp l ica ted ,  Ms  

Doro thy  Is  no t  imp l ica ted .   I  th ink  counse l  a t  the  end there  

s t i l l  wanted to  say someth ing ,  le t  us  here .  
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ADV MVUMBI :    Thank you,  Cha i r,  and to  an  ex ten t  I  th ink 

maybe I  am answered.  

CHAIRPERSON:    You are  covered .  

ADV MVUMBI :    Bu t  I  do  no t  want  to  leave in  tha t  poo l  o f  

confus ion  because we s tand here  fo r  d i f fe ren t  c l ien t s .    

CHAIRPERSON:    Yes bu t  i f  you  are  covered I  am happy 

because we are  l os ing  some t ime.  

ADV MVUMBI :    Yes,  Cha i r,  I  am …[ in tervenes]  

CHAIRPERSON:    Bu t  obv ious ly  i f  there  i s  s t i l l  someth ing  

tha t  you need to  address you must  address,  i f  i t  i s  10 

impor tan t .  

ADV MVUMBI :    Yes,  m ine might  no t  even  be an 

app l i ca t ion  bu t  a  c la r i f i ca t ion  f rom the  Cha i r  and th i s  

comes f rom a lmost  to  the  same reasons what  my learned  

co l leagues have advanced and I  hear  the  pred icament  tha t  

Mr  Pre tor ius  m ight  have because h is  most  o f  the  day 

s tand ing  here  argu ing  po in ts  bu t  suppor ted  by  a  par t i cu la r  

s t ruc ture .    

I  want  to  p lace  i t  on  record ,  Cha i r,  tha t  he  has no t  

so  fa r  –  and I  have not  heard  h im  probab ly  because I  was 20 

s topped to  say whether  o r  no t  my c l ien t  i s  imp l ica ted .    

And I  am a lso  gu ided by  the  Cha i rman who is  go ing  

to  say i f  you  d id  no t  rece ive  a  no t ice ,  there fo re  i t  can  be  

presumed tha t  you are  no t  imp l ica ted  but  I  do  no t  take  

comfor t  because  on the  past  exper iences and w i th  to  an  
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ex ten t  the  Cha i r  has conceded to  the  fac t  tha t  some 

wi tnesses and ever  to  the  team has been ab le  to  tender  

ev idence w i thout  such not ice  been g iven and tha t  i s  no t  

a lso  un founded o f  what  has t ransp i red  yeste rday.  

For  ins tance I  have gu ided the  Cha i r  be fore  

yesterday to  a  no t ice  tha t  was  g iven to  us  on  th ree  

pro jec ts ,  i t  was a lmost  th ree  pages,  tha t  was not  

s ign i f i can t ,  bu t  when Dr  Mufamadi  gave tes t imony he gave  

a  lengthy  –  wh ich  is  obv ious f rom a f f idav i t s  i t  m igh t  be 

expat ia ted  by  ora l ,  to  an  ex ten t  Mr  Mufamadi  then sa id  and 10 

to  the  ev idence  leader ’s  comments  an  p ropos i t ions  tha t  

were  pu t  to  the  w i tness,  to  the  ex ten t  i t  was imp l ied  tha t  

my c l ien t ,  in  par t i cu la r  whom I  am represent ing ,  the  

Min is te r,  fo r  tha t  par t i cu la r  t ime had a t  leas t  t ransgressed 

h is  powers ,  had a t  leas t  done someth ing  tha t  has no t  been  

founded,  ce r ta in  a l legat ions o f  m isconduct  to  an  ex ten t  o f  

cor rup t ion  has been [ ind is t inc t ]  24 .06 .    

To  the  conc lus ion  o f  the  ev idence o f  Dr  Mufamadi  i t  

was agreed tha t  yes ,  w i l l  be  expa t ia ted  by  the  ev idence o f  

the  DG.   That  i s  what  then we got  to  know tha t  the  DG is  20 

coming tomorrow.   

So I  w i l l  no t  then s i t  here  and th ink  tha t  w i thout  

even an under tak ing  and immedia te ly  when I  le f t  here  I  

wro te  a  le t te r  to  the  contac t  person tha t  I  have been  

prov ided w i th .   Unt i l  today,  what  I  was responded to  was  
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tha t  we have taken your  cor respondence to  the  team,  w i l l  

rever t .    

That  leaves me and my c l ien t  hang ing  to  an  ex ten t  

tha t  we cannot  even make any e lec t ion  o f  whethe r  o r  no t  

do  we s i t  he re  and become observers ,  as  my  learned  

co l league ca l led  i t  specta tors .  

CHAIRPERSON:    Yes …[ in tervenes]  

ADV MVUMBI :    Not  on ly  tha t ,  Cha i r,  i f  I  may f in ish  th is  

po in t?  

CHAIRPERSON:    Ja .  10 

ADV MVUMBI :    I  know –  I  am su re  and we are  a l l  a l i ve  to  

the  fac t  tha t  the  Commiss ion  has a  l i fespan,  ve ry  shor t ,  bu t  

we are  a lmost  the  account ing  au thor i t y  to  the  par l iament  

jo in t  commi t tees  and imp l ica t ions were  made tha t  dur ing  

tha t  t ime we were  a lmost  as leep and we d id  no t  execute  

those funct ions and tha t  i s  the  propos i t ion  tha t  –  a t  leas t  

the  na r ra t i ve  tha t  has been [ ind is t i nc t ]  25 .24 .   There  is  no  

way f rom where  I  am s i t t ing  tha t  the  DG to  an  ex ten t  i f  I  

l i s ten  to  my sen ior  address ing  th is ,  to  the  ex ten t  tha t  the  

a f f idav i t  was –  o f  the  w i tness was quoted to  an  ex ten t  o f  20 

inc lud ing  the  powers  and separa t ion  o f  powers  wh ich  

became an issue yesterday.    

 So there  is  no  way tha t  I  can there fore  assume tha t  

my c l ien t  w i l l  no t  by  imp l ica t ion  be  dragged in to  answer ing .  

 Not  on l y  tha t ,  Cha i r,  f in ish ing  the  po in t ,  the  o the r  
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po in t  tha t  I  –  Cha i r  has ins t ruc ted  us  and I  s tood  on th is  

po in t  yes terday.   Cha i r,  we were  d i rec ted  to  consu l t  w i th  

the  team and to  an  ex ten t  g ive  you what  w i l l  be  the  way  

fo rward .   Noth ing ,  w i th  respect ,  I  can  say ou t  o f  tha t  

consu l ta t ion  came out .  

 We came before  the  Commiss ion  yesterday no t  

be ing  sure ,  we have co r respondence tha t  we have g iven  

a f te r  rece iv ing  the  3 .3  no t ice .    

We were  ignored ,  l i te ra l l y  ignored .   So we came in  

hav ing  no t  been  ab le  to  know whethe r  do  we e lec t  to  10 

par t i c i pa te  or  b r ing  an  app l i ca t ion .  And,  Cha i r,  when my 

learned co l league made submiss ions,  suggested  tha t  i f  

there  i s  a  need fo r  you to  make any substant ive  app l i ca t ion  

we w i l l  hear  i t  and tha t  i s  how we somehow conc luded the  

morn ing .    

We s t i l l  a re  no t  sure  today and I  am seek ing  your  

indu lgence on th is  one because i t  m igh t  be  an  [ ind is t inc t ]  

26 .55  po in t ,  tha t  we need to  hear  f rom you,  Cha i r,  by  

yesterday I  was heav i l y  imp l ica ted ,  my c l ien t ,  tha t  i s ,  so  I  

seek your  indu lgence w i th in  the  t imef rames tha t  the 20 

Commiss ion  has to  know because  we indeed rece ived the  

no t ice ,  we a t  leas t  to  a  m in imum knew what  was go ing  to  

be  bu t  we though t  because o f  the  engagement  we w i l l  know 

what  s teps w i l l  be  taken.    

But  un t i l  now we have not  had any responses,  i t  
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there fo re  leaves  us  w i th  no  a l te rna t ive  bu t  to  f i le  an  

app l i ca t ion ,  one.  

Two,  to  c ross-examine the  w i tness tha t  [ ind is t inc t ]  

27 .31 .   So I  seek your  d i rec t i ve  on  tha t  po in t .  

CHAIRPERSON:    Ja .   Wel l ,  I  th ink  what  shou ld  happen is  

wh i le  Mr  Pre tor ius  leads the  ev idence o f  Mr  Ja f ta ,  members  

o f  h is  team shou ld  meet  w i th  you  and w i th  whoever  e l se  

among the  lawyers  w ishes to  f ind  anyth ing  f rom Mr  

Pre tor ius ’ team.   Le t  there  be  d iscuss ions ou ts ide  the  

venue.    10 

Ask whatever  quest ions you want  to  ask ,  they  

shou ld  do  the  best  they can to  answer  them.   Maybe a t  the  

end o f  tha t  d iscuss ion  you w i l l  be  sa t is f ied  w i th  the  

answers ,  maybe you might  no t  be ,  bu t  I  am sure  i t  w i l l  

ach ieve someth ing .  

I  th ink  wh i le  Mr  Pre tor ius  leads  Mr  Ja f ta ,  tha t  i s  

what  shou ld  happen.   Mr  Pre tor ius ,  what  do  you th ink?  

ADV PRETORIUS SC:    Wel l ,  tha t  can happen ,  Cha i r,  

engagements  have taken p lace,  cor respondence has been  

sent .  20 

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    Cor respondence has  been 

answered.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    My concern  is  tha t  the  ru les  are  
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c lea r.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    My learned f r iend ’s  c l ien t  rece ived  

a  3 .3  no t ice  or  3 .3  no t ices .  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    And has capac i ty  and r igh ts  in  

te rms o f  the  ru les  to  answer.  

CHAIRPERSON:    Ja .   Yes.  

ADV PRETORIUS SC:    I t  i s  no t  fo r  us  to  g ive  lega l  adv ice .  

CHAIRPERSON:    Yes.  10 

ADV PRETORIUS SC:    In  re la t ion  to  what  the  par ty  shou ld  

or  shou ld  no t  do .  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    The ru les  are  c lear,  i f  my learned  

f r iend w ishes to  f i le  an  app l i ca t ion  under  3 .4  to  c ross-

examine or  to  pu t  up  a  ve rs ion ,  he  must  do  so .  

CHAIRPERSON:    No,  tha t  i s  f ine .  

ADV PRETORIUS SC:    I t  i s  no t  our  job  to  in te r fe re  i n  tha t .  

CHAIRPERSON:    We wi l l  con t inue w i th  Mr  Ja f ta ’s  

ev idence but  one  or  more  members  o f  Mr  Pre tor ius ’ team 20 

shou ld  have a  d iscuss ion  w i th  you and whoever  o ther  

lawyers  among the  lawyers  who may want  to  ask  some 

quest ions or  whatever,  ta lk  to  –  le t  them ta lk .  

ADV PRETORIUS SC:    We wi l l  pu t  tha t  in  mot ion ,  Cha i r.  

CHAIRPERSON:    Yes,  okay.  
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MR NTSEBEZA:…Thank you fo r  tha t  d i rec t i ve ,  Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.   Okay,  a t  long 

las t ,  le t  us  ge t  go ing  w i th  Mr  Ja f ta ’s  ev idence,  he  has been  

s i t t ing  there  fo r  a  long t ime wa i t ing .   Yes,  Mr  Pre tor ius .  

ADV PRETORIUS SC:    Has he been sworn?  May  he be 

sworn?  

CHAIRPERSON:    Oh by  the  way  yes,  p lease admin is te r  

the  oa th  or  a f f i rmat ion .  

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record .  

MR JAFTA:    Loy iso  Mhlobo Thando Ja f ta .  10 

REGISTRAR:   Do you have any  ob jec t ions to  tak ing  the  

prescr ibed oath?  

MR JAFTA:    No.  

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  

MR JAFTA:    Yes.  

REGISTRAR:   Do you so lemnly  swear  tha t  a l l  the  ev idence  

tha t  you w i l l  g ive  w i l l  be  the  t ru th ,  the  who le  t ru th  and  

noth ing  bu t  the  t ru th?    I f  so  p lease ra ise  your  r igh t  hand 

and say so  he lp  me God.  20 

MR JAFTA:    So  he lp  me God.  

CHAIRPERSON:    Thank you,  you may proceed.  

LOYISO MHLOBO THANDO JAFTA:   [duly  sworn,  s ta tes]  

ADV PRETORIUS SC:    Thank you Cha i r.   Mr  Ja f ta  you 

have befo re  you  an a f f idav i t ,  the  cover  page is  marked  
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Exh ib i t  YY3,  do  you see tha t?   The cover  page we ’ve  j us t  

looked a t .  

MR JAFTA:    Yes.   

ADV PRETORIUS SC:    I f  you  go th rough to  page 52 o f  

Exh ib i t  YY3 . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  Mr  Pre tor ius  le t ’s  –  you want  to  

f i rs t  announce tha t  we w i l l  be  us ing  bund le  SA –  or  SSA 

Bund le  02  most  o f  the  t ime? 

ADV PRETORIUS SC:    Yes,  same one as  yesterday.  

CHAIRPERSON:    Yes,  same as yeste rday.    Yes,  you can 10 

then proceed.  

ADV PRETORIUS SC:    Right  so  Bund le  SSA02 i f  we go to  

Exh ib i t  YY3,  page  52 is  tha t  you r  s ignature  the re  Mr  Ja f ta?  

MR JAFTA:    Yes i t  i s .  

ADV PRETORIUS SC:    Your  a f f idav i t  then wh ich  beg ins  a t  

page 35 is  tha t  the  a f f idav i t  you  have submi t ted  to  the  

Commiss ion?  

MR JAFTA:   Yes i t  i s .   

ADV PRETORIUS SC:   And are  you sa t is f ied  tha t  the  

contents  a re  inso far  as  you a re  aware  t rue  and co r rec t?   20 

MR JAFTA:    Abso lu te ly  ja .  

ADV PRETORIUS SC:    R igh t ,  i t  does have  cer ta in  

annexures wh ich  go  th rough to  page 29,  we w i l l  p robab ly  

no t  re fe r  to  them in  any de ta i l  bu t  Cha i r  may Exh ib i t  YY3 

be admi t ted  on  the  record .  
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CHAIRPERSON:    The a f f idav i t  o f  Mr  Loy iso  Ja f ta  wh ich  

s ta r ts  a t  page 35 w i l l  togethe r  w i th  i t s  annexures be 

admi t ted  as  Exh ib i t  YY3.  

ADV PRETORIUS SC:    Mr  Ja f ta  you are  the  Act ing  

D i rec tor  Genera l  and Account ing  Off i cer  o f  the  S ta te  

Secur i t y  Agency,  i s  tha t  cor rec t?  

MR JAFTA:    Tha t ’s  cor rec t .  

ADV PRETORIUS SC:    In  p repar ing  th is  a f f idav i t  and in  

in te rac t ions w i th  the  Commiss ion  you have had the  benef i t  

o f  lega l  adv ice  f rom sen ior  and  jun io r  counse l  and an 10 

a t to rney.  

MR JAFTA:    Yes tha t  i s  cor rec t .   

ADV PRETORIUS SC:    In  paragraph 4  you make some 

comments  about  the  cons idera t ions tha t  in fo rmed  you in  

the  prepara t ion  o f  th is  a f f idav i t ,  cou ld  you p lace tha t  on  

record  p lease.    You can read i t  i f  you  w ish  bu t  in  your  own 

words wou ld  be  p re ferab le .    Parag raph 4 .  

MR JAFTA:    Can  I  read i t?  

ADV PRETORIUS SC:    Yes you can read i t .  

CHAIRPERSON:    You can read i t  ja .  20 

MR JAFTA:     

“ I  l im i t  th is  a f f idav i t  in  te rms o f  i t s  contents  to  

nar row issues o f  the  S ta te  as  I  am consc ious o f  the  

need to  respect  mat te rs  o f  na t iona l  secur i t y,  tha t  a  

Genera l  o f  the  Agency is  compel led  in  te rms o f  
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Sect ion  10 [4 ]  o f  the  In te l l igence Serv i ces  Act  2002,  

Act  65  o f  2002,  to  as  fa r  as  reasonab ly  p rac t ica l  

take  s teps to  ensure  tha t  Nat iona l  Secur i t y  

In te l l igence,  In te l l igence connect ion  methods,  

sources o f  in fo rmat ion  and the  ident i t y  o f  members  

o f  the  Agency are  pro tec ted  f rom unautho r ised  

d isc losure .   Consequent ly  a l l  in fo rmat ion  conta ined  

here in  and mat te rs  tha t  I  dea l  w i th  a t  th is  s tage and  

the  ident i t ies  o f  the  persons invo lved are  tha t  a re  

a l ready in  the  pub l i c  domain . ”  10 

That  i s  pa ragraph  4 .  

CHAIRPERSON:    Yes Mr  Pre tor ius .  

ADV PRETORIUS SC:    When d id  you become Di rec tor  

Genera l ,  o r  Act ing  D i rec tor  Genera l  o f  the  SSA? 

MR JAFTA:    On the  17 t h  o f  Apr i l  2018.  

ADV PRETORIUS SC:    D id  you then . . . [ in te rvenes]   

CHAIRPERSON:    Do you remain  Act ing  DG o r  a re  you  

a l ready DG? 

MR JAFTA:  I  remain  Act ing ,  bu t  in  essence the  

respons ib i l i t i es  a re  no t  fo r  ac t ing .  20 

CHAIRPERSON:    No,  no  I  accept  tha t  when you are  ac t ing  

you have the  same powers  as  the  fu l l  DG,  I  was jus t  

check ing  whether  . . . [ in te rvenes]   

MR JAFTA:    Yes  I  am s t i l l  ac t ing  Cha i r.  

CHAIRPERSON:    You are  s t i l l  ac t ing ,  ja  okay.    
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ADV PRETORIUS SC:    As  you say you became the  ac t ing  

D i rec tor  Genera l  on  the  17 t h  o f  Apr i l  2018.  

MR JAFTA:    Tha t  i s  cor rec t .  

ADV PRETORIUS SC:    You wou ld  then have fami l ia r i sed  

yourse l f  I  p resume wi th  your  powers  under  the  In te l l igence 

Serv i ces  Act  and you wou ld  have ca l led  fo r  in fo rmat ion  

concern ing  the  ac t iv i t ies  o f  the  S ta te  Secur i t y  Agency?  

MR JAFTA:    Tha t  i s  cor rec t .  

ADV PRETORIUS SC:    What  d id  you d iscover  o r  what  d id  

you become aware  o f?  10 

MR JAFTA:    I t  is  a  b i t  o f  a  p rocess,  I  am go ing  to  take  a  

b i t  o f  t ime but  no t  too  long,  a  lo t  o f  t ime.   One o f  the  th ings  

I  became aware  o f  immed ia te ly  a f te r  assuming 

respons ib i l i t i es  o f  be ing  D i rec to r  Genera l  o f  the  S ta te 

Secur i t y  Agency  was tha t  the  sys tems fo r  p roper  

management ,  par t i cu la r ly  o f  the  f inances and the i r  

expend i tu re  were  no t  adhered to .   One o f  the  th ings I  

be l ieve  in  i s  tha t  any organ isa t ion  one o f  the  ind ica tors  fo r  

de termin ing  the  hea l th  o f  an  organ isa t ion  is  to  fo l low the  

money.   I t  i s  to  a  degree what  tha t  . . . [ ind is t inc t ]  money  20 

doesn ’ t  l i e .     

 So  one o f  the  th ings tha t  immedia te ly  became 

apparent  was tha t  there  was qu i te  a  number  o f  o f f ic ia ls  o f  

the  S ta te  Secur i t y  Agency who were  reg is te red in  t he  i f  you  

w i l l  in  the  reg i s te r  o f  debtors ,  in  o ther  words members  who  
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owe the  organ isa t ion  money and  these were  fa i r l y  la rge  

amounts  o f  money,  o f ten  runn ing  in to  m i l l ions  o f  Rands,  

and I  cou ld  no t  bu t  seek to  unders tand how i t  cou ld  be  tha t  

members  wou ld  owe a  S ta te  organ isa t ion  so  much money.    

 I t  then became apparent  in  the  exp lanat ions g i ven  

to  me tha t  in  fac t  the  sys tems fo r  co rpo ra te  governance  

both  in  respect  o f  the  management  o f  f inanc ia l  resources  

and the  prosecut ion  o f  opera t ions was done pa ra l le l  to  the  

prescr ip ts  tha t  were  the re  and tha t  obv ious ly  led  to  me 

d iscover ing  tha t  as  a  mat te r  o f  fac t  the  mon ies  were  be ing 10 

expended o f ten  or  in  some cases on pro jec t s  tha t  were  

ou ts ide  the  boundar ies  o f  ou r  lega l  mandate .     

 There  were  a l so  commi tments  tha t  we had,  

ob l iga t ions tha t  we had to  severa l  par t ies  and then when  

you want  to  unders tand but  why do we have th is  ob l iga t ion  

to  th is  pe rson you then rea l i se  tha t  as  a  mat te r  o f  fac t  i f  

the  const i tu t ion  m ight  have been d is regarded in  the  pursu i t  

o f  those opera t ions.  

 I  w i l l  go  in to  i t  w i th  a  b i t  more  de ta i l ,  bu t  Cha i r  wha t  

became very  c lea r  was tha t  the  const i tu t ion  and the  law o f  20 

the  Repub l ic  as  i t  app l ies  to  the  S ta te  Secur i t y  Agency and  

o ther  en t i t ies  o f  the  S ta te  wh i ls t  I  don ’ t  know how to  pu t  

th is  po l i te ly  bu t  i t  was e lec t i ve  adherence you  know,  

s t i ck ing  to  the  prescr ip ts  o f  the  law,  th is  was e lec t i ve ,  

when the  law or  the  const i tu t ion  bar red  one f rom do ing  
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cer ta in  th ings,  c rea t ive  ways were  con jured up  to  go  

around the  const i tu t ion ,  to  go  around the  law and do th ings 

tha t  were  un lawfu l ,  were  ou ts ide  the  const i tu t ion .    

 I  don ’ t  want  to  be labour  the  po in t ,  I  do  presume tha t  

Dr  Mufamadi  spoke to  i t  yes terday.   The very  foundat ion  o f  

the  S ta te  Secur i t y  Agency f rom the  amalgamat ion  o f  the  

Nat iona l  In te l l igence Agency,  the  South  A f r ican  Secre t  

Serv i ce  and the  o ther  en t i t ies  in  tha t  env i ronment  was 

es tab l i shed in  te rms o f  the  p roc lamat ion  and not  in  te rms 

o f  fu r ther  const i tu t ion  requ i red ,  and then f rom tha t  i t  i s  no t  10 

theore t ica l  expos i t ion ,  i t  i s  fac tua l  and a  lo t  o f  o ther  

in f rac t ions fo l lowed,  so  I  don ’ t  know I  cou ld  go  on  and on 

but  su f f i ce  fo r  me to  add jus t  a  few o ther  po in ts  Mr  

Pre tor ius  and Cha i r.  

 The o ther  w i tnesses tha t  a re  sys temic  and pe rhaps  

my v iew is  tha t  these are  no t  jus t  w i th in  the  SSA,  they are  

in  government ,  S ta te  Owned Ente rpr ises  and maybe even  

in  the  pr iva te  secto r  and one o f  those is  compl iance 

assurance ins t i tu t ions  and processes.   These typ ica l l y  a re  

subord ina ted  to  the  account ing  o f f i cer  and they become 20 

on ly  robust  a f te r  the  fac t ,  o r  ra ther  they become robust  

on ly  a f te r  th ings have happened.  

 So there  isn ’ t  a  sys tem yet  where  we have  

compl iance assurance ins t ruments  tha t  run  para l le l  w i th  

the  conceptua l i sa t ion ,  the  deve lopment  and the  approva l  o f  
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p ro jec ts .    You see an account ing  o f f i cer  w i th  the  peop le  

be low h im are  b iased towards ach iev ing  the  goa ls ,  they are  

b iased towards car ry ing  ou t  the  ac t iv i t ies  and comple te ly  

w i thout  any ma levo lence they m ight  ove r look cer ta in  

requ i rements  because o f  th is  b ias  to  do  cer ta in  th ings bu t  

i f  you  had a  compl iance assurance inst rument  tha t  i s  no t  

subord ina ted  and  su f f i c ien t ly  au tonomous o f  the  account ing  

o f f i cer  tha t  wou ld  he lp .   I t  i s  qu i te  another  mat te r  where  

such ins t ruments  must  repor t  to ,  tha t  i s  another  th ing  I  

p icked up tha t  there  was a  sys temic  gap  in  the  10 

management  o f  the  in te l l igence env i ronment  and natura l l y  

my las t  po in t  Mr  Pre tor ius  i s  tha t  qu i te  c lear ly  there  was 

execut ive  over reach,  there  was qu i te  c lear l y  ins tances o f  

man i fes t l y  un lawfu l  o r  i l l ega l  ins t ruc t ions and tha t  i s  

someth ing  tha t  I  de termined,  I  cou ld  w i th  t ime go in to  th is ,  

and obv ious l y  overs igh t  was ex t remely  uneven and 

ine f fec t i ve .  

ADV PRETORIUS SC:    And th is  was ove r  a  long pe r iod  o f  

t ime I  p resume . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Pre tor ius ,  you say  20 

overs igh t  was?    

MR JAFTA:    I t  was very  uneven.  

CHAIRPERSON:    Overs igh t  on  the  par t  o f  . . . [ in te rvenes]   

MR JAFTA:    Overs igh t  to  g ive  an  example  Cha i r  

. . . [ in te rvenes]   
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CHAIRPERSON:    DG g iv ing  overs igh t ,  Min i s te r  g iv ing  

overs igh t ,  Par l iament  g iv ing  ove rs igh t ,  tha t  i s  what  I  am 

t ry ing  to  es tab l i sh .  

MR JAFTA:   Okay there  i s  overs igh t  Cha i r  by  the  

Account ing  Off i ce r,  there  is  ove rs igh t  by  the  Min is te r.  

CHAIRPERSON:    Ja .  

MR JAFTA:    The  Inspector  Genera l  and the  . . . [ in te rvenes]   

CHAIRPERSON:    Ja ,  yes .  

MR JAFTA:    Tha t  was ex t remely  uneven.  

CHAIRPERSON:    So  when you say i t  was uneven you say,  10 

you mean tha t  coming f rom a  cer ta in  power  source  i t  m igh t  

be  qu i te  s t rong but  anothe r  source  who is  supposed  to  a lso  

prov ide  overs igh t  i t  m igh t  be  ve ry  weak.  

MR JAFTA:    Yes.  

CHAIRPERSON:    Maybe a lmost  non-ex i s ten t .  

MR JAFTA:    Yes .  

CHAIRPERSON:    And so  tha t  i s  what  you mean? 

MR JAFTA:    Yes .  

CHAIRPERSON:    Okay,  r igh t .  

ADV PRETORIUS SC:    And these issues re la t ing  to  20 

overs igh t ,  execut ive  over reach I  p resume took p lace  ove r  a  

long per iod  o f  t ime?  

MR JAFTA:    Yes when . . . [ in te rvenes]   

ADV PRETORIUS SC:    We are  no t  ta lk ing  o f  a  par t i cu la r  

inc ident?  
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MR JAFTA:    Yes,  yes .    

ADV PRETORIUS SC:   You say tha t  on  ar r i va l  you  wou ld  

have d i scovered these mat te rs ,  d id  you ca l l  fo r  b r ie f ings?   

MR JAFTA:    Yes,  I  ca l led  fo r  b r ie f ings  f rom var ious  

en t i t ies  w i th in  the  S ta te  Secur i t y  Agency and i t  i s  in  

p rocess ing  and  ana lys ing  those repor ts  tha t  –  and  

obv ious ly  va l ida t i ng  tha t  you determine tha t  bu t  there  is  a  

weakness here ,  there  is  a  weakness here ,  why a re  th ings  

done th is  way and not  done tha t  way.  

ADV PRETORIUS SC:    Can you reca l l  what  the  Ch ie f  10 

F inanc ia l  Off i ce r  to ld  you on your  a r r i va l?  

MR JAFTA:    I t  was one o f  the  very  f i rs t  th ings I  ca l led  fo r  

because as  I  ind ica te  a  moment  ear l ie r  you fo l low the  

money.    A d is t inc t  one I  remember  Mr  Pre tor ius  and Cha i r  

i s  tha t  –  and i t  a rose f rom the  fac t  tha t  most  peop le  owed  

the  Agency money,  i t  was tha t  when a  member,  and I  

suppose th is  i s  t rue  th roughout  the  Pub l ic  Serv i ce ,  when 

you . . . [ ind is t inc t ]  you are  g iven a  tempora ry  advance,  tha t  

i s  fo r  accommodat ion ,  food and,  and,  and.   What  then  

happened in  our  ins tance was tha t  they wou ld  take  a  20 

fund ing  ins t rument  fo r  –  they wou ld  take  the  temporary  

advance and use i t  as  a  fund ing  ins t rument  fo r  p ro jec ts ,  so  

in  essence what  tha t  means i s  tha t  you come up  w i th  a  

pro jec t ,  you cost  i t ,  the  pro jec t  i s  wor th  R10mi l l ion .    

Through us ing  the  temporary  advance ins t rument  they 
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wou ld  g ive  you R10mi l l ion  in  cash.    

 Now you imp lement  the  pro jec t  ove r  a  per iod  o f  t ime  

and you se t t le  a t  the  end,  and tha t  i s  why then once they  

Loy iso  R10mi l l ion  my name wou ld  be  immedia te l y  on  the 

reg i s te r,  now I  owe the  organ isa t ion  R10mi l l ion ,  whereas 

the  proper  approach,  wh ich  has a lways been there  s ince  

1995,  i s  tha t  you cost  your  p ro jec t  as  you bu i ld  the  

foundat ion  you tender  an  invo i ce ,  we g ive  you money fo r  

the  foundat ion ,  you e rec t  the  wa l ls ,  you tender  an  invo i ce ,  

you pay fo r  i t  and so  on  and unt i l  the  house is  fu l l y  bu i l t  10 

up ,  you don ’ t  g ive  Loy iso  R10mi l l ion  to  wa lk  ou t  the  ga te  

w i th  a  sum o f  R10mi l l ion  cash and  you have no con t ro l .   I t  

i s  jus t  a  wrong way o f  do ing  th ings,  tha t  i s  . . . [ in te rvenes]   

ADV PRETORIUS SC:    We may hear  more  ev idence  o f  tha t  

in  due course ,  bu t  I  th ink  as  I  unders tand i t  you are  say ing  

there  was insu f f i c ien t  record ing  and documenta t ion  to  

jus t i f y  the  re lease o f  cash mon ies  w i th in  the  sys tem,  i s  that  

cor rec t?  

MR JAFTA:    Tha t  i s  cor rec t  ja .  

CHAIRPERSON:    Bu t  I  th ink  you say more  than tha t ,  you 20 

say the  cor rec t  p r inc ip les  were  no t  fo l lowed,  o r  were  no t  

compl ied  w i th ,  the  pr inc ip le  in  the  example  tha t  you are  

g iv ing  was you shou ld  no t  be  g iven the  who le  amount  fo r  

the  who le  pro jec t  a t  a  t ime,  you shou ld  be  g iven on s tages  

in  accordance w i th  the  progress tha t  you are  mak ing  in  
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your  p ro jec t  and  th is  p r inc ip le  was be ing  b reached,  ja ,  

okay.  

MR JAFTA:    I  th ink  Cha i r  i t  i s  what  I  sa id  r igh t  a t  the 

beg inn ing  tha t  comply ing  w i th  the  law,  w i th  the  Cons t i tu t ion 

was e lec t i ve ,  i f  i t  i s  . . . [ in te rvenes]   

CHAIRPERSON:    I f  i t  i s  inconven ien t  . . . [ in te rvenes]   

MR JAFTA:    I f  i t  i s  inconven ien t  to  go  around i t .  

CHAIRPERSON:    Ja .  

MR JAFTA:    I t  is  no t  tha t  the  const i tu t ion  i t  i s  no t  there .    

I t  i s  no t  tha t  the  const i tu t ion  doesn ’ t  p rov ide  tha t  you can  10 

on ly  es tab l i sh  in te l l igence by  leg is la t ion ,  jus t  pu t  tha t  

c lause,  i t  i s  l i ke  a  work  document ,  you de le te  tha t  c lause.  

CHAIRPERSON:    So  i t  i s  jus t  tha t  th is  const i tu t ion  and 

th is  law is  no t  he lp ing   us .  

MR JAFTA:   I t  i s  a  work  document  and you can amend as  

you go a long.  

CHAIRPERSON:    [ laugh ing ] .    Ja .   

ADV PRETORIUS SC:    D id  you ins t i tu te  or  o rder  tha t  any  

invest iga t ions take  p lace a f te r  you learn t  o f  the  s i tua t ion  

on  your  a r r i va l?  20 

MR JAFTA:    Mos t  de f in i te ly  I  d id ,  I  d id .  

ADV PRETORIUS SC:    And we  w i l l  come to  those in  a  

moment .    In  pa ragraph 6  you re fer  to  the  repor t  o f  the  h igh  

leve l  rev iew pane l ,  tha t ’s  the  pane l  cha i red  by  Dr  

Mufamadi ,  and you re fe r red  to  f ive  h igh  leve l  answers  to  
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the  quest ions tha t  the  pane l  ra ised  what  went  wrong .   From 

your  own knowledge and exper ience you h igh l i gh t  f i ve 

i ssues or  h igh  leve l  answers  tha t  the  pane l  ident i f ied ,  what  

i s  your  own v iew o f  those f i ve  po in ts  tha t  appear  a t  

parag raph 6  o f  your  a f f idav i t?  

MR JAFTA:    The f i rs t  po in t  i s  a round the  po l i t i c i sa t ion  o f  

the  S ta te  Secur i t y  Agency.   Th is  i s  fac t ,  there  are  –  and 

th is  i s  how I  unders tand i t  was man i fes ted  i t se l f  and you  

see i t  in  the  pro jec t s  tha t  were  be ing  run .   There  a re  

mon ies  tha t  le f t  the  agency fo r  the  purposes o f  fund ing  10 

po l i t i ca l  ac t i v i t y  p r inc ipa l l y  w i th in  the  A f r i can Nat iona l  

Congress,  and o f ten  when you d r i l l  i n to  i t ,  i t  i s  no t  fund ing  

the  A f r i can Nat iona l  Congress cred ib ly,  i t  i s  to  fund 

ac t iv i t ies  au tho red by  a  pa r t i cu la r  fac t ion  w i th in  the  A f r i can  

Nat iona l  Congress.     

 So  there  wou ld  be  mon ies  d isbursed fo r  tha t  

purpose,  there  wou ld  be  opera t ions in tended to  i f  you  w i l l  

to  d r i l l  i n to  the  cred ib i l i t y  o f  those who were  no t  on  the  

fac t ion ,  bu t  tha t  i s  w i th in  the  A f r i can Nat iona l  Congress.  

 You then have another  s i tua t ion  where  par t i cu la r l y  20 

whenever  we  go towards an  e lec t ion  there  wou ld  be  

pro jec ts  tha t  wou ld  be  in tended and funded to  enhance the  

po l i t i ca l  fo r tunes  o f  the  ANC and these pro jec t s  were  

prosecuted.   Now i f  you go to  –  th is  i s  a  mat te r  o f  pub l i c  

record  once aga in ,  there ’s  ample  wh ich  a t  the  t ime 
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appeared to  be  qu i te  s t rong compared to  the  NUM and the  

S ta te  Secur i t y  Agency is  used,  is  employed to  found an  

a l te rna t ive  un ion  tha t  wou ld  weaken CAMCU around  the  

p la t inum be l t  and  then there ’s  –  so  what  I  am say ing  Cha i r  

i s  there  is  po l i t i c i sa t ion  tha t  man i fes ts  i t se l f  on  

par t i c i pa t ing  in  in te r -ANC act iv i t ies  and now I  am in to  c iv i l  

soc ie ty  and then  you have got  p ro jec ts  tha t  ta lk  to ,  and 

some o f  these  th ings . . . [ ind is t inc t ]  they  ta lk  to  the  

. . . [ ind is t inc t ] ,  they  ta lk  to  the  po in t  I  was ta l k ing  about  

ear l ie r  the  uneven e f fec t i veness o f  compl iance assurance  10 

ins t ruments .  

 Then you have got  p ro jec t s  where  a  med ia ,  and i t  is  

es tab l i shed,  and the  S ta te  Secur i t y  Agency is  employed to  

fund tha t .   Now nowhere  in  the  mandate  o f  the  S ta te 

Secur i t y  Agency do you f ind  tha t  the  lawmaker  an t ic ipa ted  

tha t  th is  en t i t y  wou ld  a l so  fund a  med ia  en t i t y  w i th in  South  

A f r i ca ,  towards what  end?   There  must  be  a  po l i t i ca l  

ob jec t i ve .  

 Then the re  is  –  I  am sure  Dr  Mufamadi  spoke to  

th is ,  there  is  a  p ro jec t  Jus t ice  in tended in  par t  to  in f luence 20 

the  jud ic ia ry.    I  pu t  i t  in  th is  ca tegory  on  purpose because 

by  the  t ime you have a  pro jec t  in tended to  in f luence the  

jud ic ia ry  i t  p resupposes tha t  there  i s  o ther  work  tha t  has 

been done and the  de terminat ion  has s ince  then been  

made tha t  to  . . . [ ind is t inc t ]  whatever  in  there  is  w i th  the 
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jud ic ia ry  you need to  in f luence the  jud ic ia ry.   I  don ’ t  know 

i f  I  am put t ing  th is  th ing  across we l l .  

 So  i t  i s  qu i te  okay to  be  qu i te  shocked a t  the  fac t  

tha t  there  i s  p ro jec t  jus t i ce  in tended to  in f luence the  

jud ic ia ry  by  an  in te l l igence agency  but  then the  quest ion  is  

what  d id  –  what  happened to  ar r i ve  a t  th is  so lu t ion  tha t  i s  

be ing  imp lemented in  th is  fash ion .    So you have to  

assume tha t  the  jud ic ia ry  was a  ta rge t  fo r  in te l l igence  

opera t ions.  

 Now tha t  can on ly  be  po l i t i ca l .   The const i tu t ion  10 

prov ides measures,  p rocesses,  ins t i tu t ions  to  dea l  w i th  

e loquence cent red  around the  jud ic ia ry,  be  i t  cour t  ru l ings  

or  j u r i s  behav iour  o f  whatever  na ture  by  those  on the  

bench.    I t  i s  nowhere  an t ic ipa ted  in  our  const i tu t iona l  

const ruc t  tha t  in te l l igence wou ld  be  employed to  in f luence  

the  jud i c ia ry.    I f  any th ing  in te l l igence shou ld  a le r t  the  

jud ic ia ry  to  say Deputy  Ch ie f  Jus t ice  Zondo your  d is tan t  

cous in  or  a  f r iend to  your  son is  in  fac t  a  member  o f  a  

synd ica te ,  you ought  to  be  care fu l  about  th is ,  tha t  

conversa t ion  w i th  the  Ambassador  o f  Amazon is  no t  a  good 20 

in ten t ion  person,  tha t  sor t  o f  th ing ,  bu t  to  in f luence the  

jud ic ia ry  i n  the  manner  in  wh ich  th is  was done,  th is  i s  how 

po l i t i c i sa t ion  man i fes ts  i t se l f .  

 The . . . [ ind is t inc t ]  Cha i r  these examples  s t radd le  

these th ings.     
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 Nat iona l  Secur i t y  has ou t l ined a t  leas t  in  the  va lues  

and the  pr inc ip les  in  the  const i tu t ion  doesn ’ t  s i t  

comfor tab le  w i th  a  de f in i t ion  o f  the  en t i t y  as  a  S ta te  

Secur i t y.  The emphas is  i s  on  sa feguard ing  and advanc ing  

the  in te res t  o f  the  na t ion  and not  necessar i l y  o f  the  S ta te.    

Theore t ica l l y  the  S ta te  ex is ts  fo r  the  na t ion ,  bu t  the  

emphas is  must  no t  be  on  the  S ta te ,  i t  must  be  on  nat iona l  

in te res t ,  and you  do tha t  we l l  i f  you  loca te  i t  in  abso lu te  

respect  and adherence to  the  le t te r  and the  sp i r i t  o f  the 

const i tu t ion .  10 

 And so  fo r  me severa l  o f  the  wrongs tha t  were  

w i tnessed der i ved f rom mov ing  f rom Nat iona l  Secur i t y  to  

S ta te  Secur i t y.  

 Now once you say S ta te  Secur i t y  by  de f in i t ion  you  

are  grav i ta t ing  c lose  to  the  person o f  the  Head o f  S ta te  

and tha t  i s  a lways the  r i sk ,  so  i f  there  i s  po l i t i c i sa t ion  and  

there  i s  th is  sh i f t  inev i tab ly  and maybe even inadver ten t ly  

you cou ld  eas i l y  end up w i th  reg ime secur i t y  ins tead o f  

na t iona l  secur i t y,  so  you ex i s t  to  p ro tec t  the  fo r tunes o f  the  

reg ime and not  na t iona l  secur i t y,  so  i t  i s  a  const ruc t  tha t  i s  20 

–  i t  appears  as  an  academic  const ruc t  o r  l eve l  o f  

obst ruc t ion  bu t  these are  impor tan t  p r inc ip les .  

 The th i rd  po in t  ra ised in  tha t  pa rag raph Cha i r  i s  

a round amalgamat ion .   The s i tua t ion  go t  ob ta ined a f te r  95 ,  

th is  aggregated respons ib i l i t y  and author i t y /power  over  the  
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conduct  o f  in te l l igence,  fo r  Nat iona l  In te l l igence,  Nat iona l  

In te l l igence Agency w i th  a  domest ic  mandate ,  South  

A f r i can Secre t  Serv i ce  w i th  an  ex terna l  mandate  and the  

s igna ls  in te l l igence wh ich  is  focused outs ide  the  count ry 

and there  is  o f f i ce  fo r  in te rcept ion  cent res ,  wh ich  is  –  br ing  

in te rcept ions on  the  bas i s  o f  an  au thor isa t ion .  

 What  happens w i th  2009 is  t ha t  a l l  o f  tha t  au tho r i t y  

wh ich  had been d isbursed is  now concent ra ted  in  one pa i r  

o f  hands.   The best  democrac ies  in  the  wor ld ,  v iewed f rom 

the  po in t  o f  v iew o f  . . . [ ind is t inc t ] ,  the  sp i r i t  o f  our  10 

const i tu t ion  don ’ t  have tha t  const ruc t  o f  hav ing  a l l  o f  th is  

au thor i t y  loca ted  in  one pa i r  o f  hands,  because  o f  the 

inherent  r i sk  and  I  suppose th is  i s  someth ing  tha t  we w i l l  

ta lk  to  Mr  Pre to r ius ,  sec recy.   To  work  in  secre t  as  i s  

abso lu te l y  necessary  fo r  in te l l igence.   I f  you  have tha t  in  

one o r  two or  th ree  p laces w i th  th is  k ind  o f  a  const ruc t  

. . . [ ind is t inc t ]  become easy to  do ,  and the  r i sk  he re  is  tha t  

Cha i r  th is  i s  rea l  au thor i t y,  th is  no t  abst rac t ,  th is  i s  no t  

theore t ica l ,  th is  i s  rea l  au thor i t y,  you can or  I  can  

destab i l i se  South  A f r i ca ,  and destab i l i se  o the r  count r ies  in  20 

the  reg ion  by  v i r tue  o f  the  fac t  tha t  I  have the  au thor i t y  

over  a l l  in te l l igence opera t ions  o f  the  S ta te  Secur i t y  

Agency w i th in  and w i thout  . . . [ ind is t inc t ]  and tha t  makes i t  

d i f f i cu l t  fo r  e f fec t i ve  ove rs igh t .  

 Secrecy we can ’ t  do  w i thout  sec recy,  i t  i s  abso lu te ly  
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necessary.   The prob lem is  no t  the  secrecy,  no t  a t  a l l ,  the 

prob lem i s  when there  is  no  e f fec t i ve  overs igh t  over  

e lements  o f  tha t  secrecy then sec recy is  no t  t ransparent ,  

in  the  eyes o f  those respons ib le  fo r  overs igh t  and because 

there  is  no  t ransparency accoun tab i l i t y  i s  go ing  to  be 

subt rac ted  f rom qu i te  cons iderab ly,  so  sec recy requ i res  a  

very  measured degree o f  t ransparency and ve ry  robust  

accountab i l i t y.   When those two are  no t  r igorous  enough 

secrecy becomes a  prob lem,  bu t  o f  i t se l f  i t  is  no t  a  

p rob lem.  10 

 The las t  po in t  Mr  Pre tor ius  i s  resource  abuse.   

Resource  –  my exper ience te l l s  me tha t  a l l  . . . [ ind is t inc t ]  

ta lks  about  money.    Yes to  be  su re  I  be l ieve  money was 

s to len ,  peop le  en r iched themse lves,  very  f i c t i t ious  pro jec ts  

cou ld  have been  imp lemented,  and we have got  ev idence 

to  p rove tha t ,  bu t  there  is  o ther  resources tha t  were  

abused,  and th is  ta lks  to  asse ts ,  f i rearms,  these are  

resources o f  the  S ta te  Secur i t y  Agency,  o f  the  S ta te ,  the 

S ta te  g ives  us  these f i rearms in  o rde r  fo r  us  to  d i scharge 

our  respons ib i l i t ies ,  f rom the  defens ive  po in t  o f  v iew,  I  20 

must  c la r i f y  and because our  members  i f  they  opera te  in  a 

very  rude env i ronment  they have got  to  be  ab le  to  p ro tec t  

themse lves,  bu t  when you are  in  a  s i tua t ion  where  f i rearms 

o f  the  S ta te  a re  then g iven out  to  non  SAA members  in  a  

manner  tha t  i s  comple te ly  ou ts ide  the  re levant  p rescr ip t s  
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tha t  const i tu te  resource  abuse.     

 When you have got  pe rsonne l  o f  the  Agency be ing  

dep loyed to  car ry  ou t  respons ib i l i t i es  tha t  fa l l  ou ts ide  the  

mandate  o f  the  S ta te  Secur i t y  Agency tha t  i s  an  abuse o f  

those resources,  o f  such personne l .   When you have got  

f i xed  assets  o r  immoveab le  assets  tha t  ge t  reg is te red in  

the  name o f  Advocate  Ntsebeza,  and they become par t  o f  

h is  es ta te ,  tha t  i s  resource  abuse and we have got  those,  I  

am by no  means suggest ing  tha t  he  is  s i t t ing  w i th  an  asset  

base tha t  was funded by  the  SSA.  10 

CHAIRPERSON:    You thought  you shou ld  c la r i f y  tha t  les t  

you may be sued.  

MR JAFTA:    Yes .  

CHAIRPERSON:    [ laugh ing ]  

MR JAFTA:    But  over  and above tha t  Cha i r  those f i ve  

bu l le t  po in t s  I  wou ld  p lead tha t  they be  unders tood  

together  w i th  the  input  I  made about  wh ich  is  sys temic  th is  

compl iance assurance ins t ruments ,  the  spect re  o f  i l l ega l  

ins t ruc t ions,  execut ive  over reach,  a l l  o f  those have got  to  

be ,  they have got  to  be  added together  w i th  these f i ve  20 

bu l le t  po in t s  on  paragraph . . . [ in te rvenes]   

ADV PRETORIUS SC:    We w i l l  dea l  w i th  those and 

perhaps th i s  i s  a  conven ien t  t ime to  take  the  long 

ad journment .  

CHAIRPERSON:    Yes,  we w i l l  take  the  lunch ad jou rnment  
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now,  i t  i s  f i ve  past  one,  o rd inar i l y  we wou ld  resume a t  f i ve 

past  two,  bu t  I  am jus t  go ing  to  add a  l i t t le  b i t  more  t ime to  

enab le  me to  a t tend to  someth ing ,  so  le t  us  resume a t  

twenty  past  two.  

ADV PRETORIUS SC:    Thank you Cha i r.  

CHAIRPERSON:    We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:   What I  needed to at tend to took longer 10 

than I  thought.   So we are start ing much later than twenty 

past .   Okay let  us proceed thank you.  

ADV PRETORIUS SC:   Thank you Chai r.  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   Mr Jaf ta in paragraph 7 of  your  

aff idavi t  you deal  in a l i t t le more detai l  wi th the issue of  the 

doctr inal  shi f t .   Do you have anything to add in that  regard? 

MR JAFTA:   No nothing else to add there thank you.  

ADV PRETORIUS SC:   Would you deal  wi th the evidence in  

paragraph 8 please Mr Jaf ta part icular ly  where you set  out  20 

the tasks that  you had to undertake?  I  am taking off  as 

Di rector General  or act ing Director  General  you deal  wi th in  

paragraph 8.  

MR JAFTA:   Yes.   Would that  be the paragraph deal ing wi th 

correct ive measures? 
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ADV PRETORIUS SC:   Yes you – wel l  perhaps we should 

just  go back to paragraph 7.  

MR JAFTA:   Yes.  

ADV PRETORIUS SC:   And you highl ight  there the features 

of  a reversion to a doctr ine of  State Securi ty.  

MR JAFTA:   Yes.  

ADV PRETORIUS SC:   And what you descr ibe there as State 

Securi ty serving or  whose interests you descr ibe there as 

State Securi ty Serving – what are those? 

MR JAFTA:   I  would – I  would be repeat ing what I  had said 10 

ear l ier about  the State Securi ty Agency being involved in 

pol i t ical  act iv i t ies of  the Afr ican Nat ional  Congress 

part icular ly fact ions aver in and in civ i l  society 

organisat ions,  media ent i t ies etcetera.   Because those were 

intended to enhance the pol i t ical  fortunes of  the – of  the 

party.   

 Then there is the issue referred to  in respect  to  the  

person of  the President .   I  would l ike to make… 

CHAIRPERSON:   I  am sorry just  – just  repeat  that  i f  you 

face this side.  20 

MR JAFTA:   Oh.  

CHAIRPERSON:   I t  wi l l  make i t  easy for me to hear you.  

MR JAFTA:   Sorry.   Yes I  am very,  very sorry about  that .  

CHAIRPERSON:   Okay.   Ja I  d id not  hear the part  where you 

said wi th regard to the President  or  something.  
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MR JAFTA:   Oh yes I  was – I  was get t ing to that  point  

Chairperson my apologies.   The issue around the person of 

the President  I  would l ike to spl i t  i t  into his  or her  – his 

capaci ty as a pr ivate ci t izen and his publ ic personal i ty as the 

President  of  the Party and the President  of  the Republ ic.  

 And these can be qui te interchangeable.   Now most 

def in i te ly when you – when you assist  advance the pol i t ica l  

agenda of  a fact ion associated wi th the President  you – you 

assist  in a sense his personal  ends and his pr ivate person.  

 But  there are instances where most  def in i te ly our  10 

act iv i t ies real ly responded to the personal  interest  of  the 

President  in his pr ivate capaci ty.  

 And … 

CHAIRPERSON:   And of  course i t  becomes important  to – 

unless the context  makes i t  c lear  which President  you are 

talk ing about i t  is important  to indicate.   You might  be talk ing 

about the current  President  who has been President  f rom 

2018.  

MR JAFTA:   Yes.  

MR JAFTA:   You might  be ta lk ing about the per iod before 20 

that  dur ing Mr Jacob Zuma’s Presidency.   You might  wel l  be 

talk ing about the per iod before.   So i t  becomes important  so 

that  i t  is c lear which President  we are talk ing about at  any 

part icular t ime.  

MR JAFTA:   Thank you Chai r.   I  am talk ing speci f ical ly about  
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President  Jacob Zuma the then President  Jacob Zuma.  

There was – there was even reported in the media an 

at tempted murder  I  wi l l  cal l  i t  of  former President  Zuma 

al legedly by his wi fe.   And this  matter was invest igated by 

among others the State Securi ty  Agency.  

 I t  is a pr ivate through publ ic matter  because he is  

President  you do not  know whether  he is being poisoned for 

being President  or he has been poisoned because of  

domest ic considerat ions.  

 But  anyway the State Securi ty Agency then was 10 

involved in that  invest igat ion.   And in essence then Ms Zuma 

then was in essence put  in the custody of  the State Securi ty 

Agency.   In simple terms … 

CHAIRPERSON:    That  is Ms Manthule Zuma.  

MR JAFTA:   Yes Ms Manthule Zuma yes.  

CHAIRPERSON:   Okay.  

MR JAFTA:   In  essence then he was – he was not  in remand 

detent ion so to speak wi thout  having gone through the due 

processes that  lead one to being remand… 

CHAIRPERSON:   She was kept  there against  her wi l l .  20 

MR JAFTA:   I  absolute ly bel ieve against  her wi l l .  

CHAIRPERSON:   Was that  – yes.   Yes.  

MR JAFTA:   I  absolute ly bel ieve against  her wi l l .    

CHAIRPERSON:   Yes.  

MR JAFTA:   And there is suff ic ient  ev idence at  – that  points 
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at  her being d isagreeable to the ci rcumstances she found 

hersel f  in.   And th is is an example I  am making about  him as 

a pr ivate ind ividual  and as President  of  – of  the Republ ic.  

CHAIRPERSON:   I  know I  am interrupt ing you and you must  

not  lose your t rain of  thought.   I f  she was kept  there against  

her wi l l  that  would be qui te ser ious.   That  would be qui te a – 

because then i t  would be detent ion.  

MR JAFTA:   Yes.  

CHAIRPERSON:   By an organ of  state in ci rcumstances 

where no law al lowed the organ of  state to detain her.   I t  10 

would be qui te ser ious.  

MR JAFTA:   Yes.  

CHAIRPERSON:   Yes.   Okay cont inue.  

MR JAFTA:   I t  is  – i t  is that  example and I  am saying Chai r  i t  

st raddles i f  my at tempt is legi t imate i t  st raddles both the 

pr ivate and the publ ic person of  President  Zuma.  

 I  may say – I  have to say not  may I  have to say in  

general  Chai r  i t  is very di ff icul t  to  determine in absolute – 

wi th absolute cer tainty that  a President  has actual ly sa id 

Loyiso go and do this.  20 

CHAIRPERSON:   Sorry just  repeat  that .  

MR JAFTA:   That  a President  has actual ly g iven an 

instruct ion that .  

CHAIRPERSON:   Yes.  

MR JAFTA:   Do th is.  
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CHAIRPERSON:   Ja,  ja,  ja.  

MR JAFTA:   I t  does happen qui te  a lot  and i t  must  have 

happened that  funct ionaries at  var ious levels would 

ant ic ipate what would be agreeable to the person of  the 

President .  

CHAIRPERSON:   What would please the President .  

MR JAFTA:   What  would please the President  and take such 

in i t iat ives.  

CHAIRPERSON:   Yes.  

MR JAFTA:   Regardless of  what the law says.   So I  do not  10 

want to create an impression that  former President  Jacob 

Zuma was always aware and consented to  many of  the things 

that  were done presumably for h is benef i t  e i ther  in his 

pr ivate capaci ty or in his publ ic capaci ty.  

 And I  am for – I  am put t ing this by – I  am 

foregrounding the point  I  am going to make by making the 

statement I  have just  made.  There is an intervent ion that  

gets inst i tuted wi thin the State Secur i ty  Agency to establ ish 

a paral le l  vet t ing ent i ty and exercise.  

 The logic behind i t  is that  the formal vet t ing 20 

inf rast ructure takes rather too long to respond to emergent 

appoint  – emergency appointment  or  appointments that  need 

to be made rapidly by the President .   And therefore you sort  

of  need a dr ive through process i f  you wi l l  to vet t ing.  

 And this gets said qui te expl ic i t ly.   We were 
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responding to a f rust rat ion that  the President  has 

experienced.   I  am absolutely  certain President  Zuma I  have 

not  seen – I  have not  heard anybody saying he inst ructed 

that  th is dr ive through process must  be put  in p lace.  

 But  what that  paral le l  vet t ing exerc ise does is that  i t  

– i t  subtracts qui te substant ia l ly f rom the integr i ty  and the 

purpose of  vet t ing.  

 So as a consequence there are people who get  

processed and I  am not  exaggerat ing wi thin three days which 

is – which is an absurdi ty.  10 

CHAIRPERSON:   Too quickly.  

MR JAFTA:   I t  is l i teral ly a dr ive through process.  

CHAIRPERSON:   Hm.  

MR JAFTA:   To rapidly.   And therefore the appointments by 

the President  real  or perceived wi l l  happen but  they wi l l  not  

be underpinned by proper vet t ing.   And this  is done as I  

indicate for the benef i t  of  the President  certainly  in th is 

instance in his publ ic capaci ty.  

 Those are the examples I  am – I  am making in  these 

instances.  20 

CHAIRPERSON:   Would that  vet t ing – paral le l  vet t ing be 

against  the law?  I  ask that  quest ion because I  imagine that  

you could have le t  us say a uni t  that  is supposed to provide 

vet t ing and that  is  the off ic ia l  uni t  and they have got  di fferent  

desks.  
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MR JAFTA:   Yes.  

CHAIRPERSON:   And then having had this concern of  

f rust rat ion on the part  of  the President  they might  just  create 

another desk wi thin the same uni t .  

MR JAFTA:   Yes.  

CHAIRPERSON:   And say whenever there is a request  f rom 

the President  for somebody to be vet ted they wi l l  be 

channel led to th is  desk and those who help in  th is desk must  

know that  those requests must  be deal t  wi th expedi t iously.   

So that  you – there might  not  be a law that  is being 10 

breached. 

MR JAFTA:   Yes.  

CHAIRPERSON:   But  i t  is a special  d ispensat ion 

MR JAFTA:   Yes.  

CHAIRPERSON:   Maybe on other  grounds other than law 

one may cr i t ic ise i t  but  maybe one can say i t  is  

understandable.   Is – the one you are ta lk ing about would i t  

be against  any part icu lar law? 

MR JAFTA:   The one I  am talk ing about Chair  is i f  – i f  the 

construct  agreed to have been in accordance wi th your 20 

example that  would have been f ine.   The problem is when 

you – when you created wi thin Special  Operat ions.  

CHAIRPERSON:   Yes.  

MR JAFTA:   And not  wi thin the vet t ing outside.  

CHAIRPERSON:   Outside of .  
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MR JAFTA:   Outside of  th is.  

CHAIRPERSON:   Ja okay.  

MR JAFTA:   And the prescr ipts that  govern this exercise 

wi thin the Special  Operat ions envi ronment.  

CHAIRPERSON:   Are di fferent .  

MR JAFTA:   Are completely di fferent  f rom … 

CHAIRPERSON:   The ones that… 

MR JAFTA:   From the norm.  

CHAIRPERSON:   Are supposed to be appl ied.  

MR JAFTA:   Yes.  10 

CHAIRPERSON:   Ja okay.  

MR JAFTA:   But  that  is why I  said paral le l .  

CHAIRPERSON:   Yes okay.  

MR JAFTA:   I t  is not  – i t  is not… 

CHAIRPERSON:   I t  is an extension of  the exist ing one.  

MR JAFTA:   No,  no.   I t  is completely paral le l .  

CHAIRPERSON:   ja.  

MR JAFTA:   The Clearance Cert i f icate.  

CHAIRPERSON:   Ja.  

MR JAFTA:   Is not  the same as this  one.  20 

CHAIRPERSON:   Ja.  

MR JAFTA:   This is  completely fake.   This is  completely 

fake.  

CHAIRPERSON:   Okay.  

MR JAFTA:   Yes.  
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CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   You say in paragraph 8 Mr Jaf ta that  

dur ing your tenure at  the helm of  the Agency you have been 

seized wi th cur ing the systemic i l ls that  under l ie the 

chal lenges ident i f ied in correct ing the governance fai lures by 

put t ing in place systems and processes and controls to  

support  c lean governance.   And you then refer  in that  

context  to  the Off ice of  the Di rector General  and to  certain  

steps that  you have taken at  the bot tom of  paragraph 8.1 and 

in paragraph 8.2 could you deal  br ie f ly wi th that  please? 10 

MR JAFTA:   The – I  wi l l  deal  wi th paragraph 8 together wi th  

what is also out l ined in a fai r  amount of  detai l  f rom 17.1 

because those speak to the intervent ions.  

 The f i rst  th ing to do obviously was to restore the 

systems for corporate governance.   And in that  regard one of  

the very f i rst  instruct ions – di rect ives was everybody who 

owed money consequent to the process I  had out l ined ear l ier 

had to return money to the organisat ion.  

 That  was the f i rst  th ing.  

 And then the second thing was to say we shal l  20 

henceforth fund act iv i t ies in accordance with approved 

prescr ipts.   Temporary advance would be temporary 

advance.   Instruments for funding pro jects would – that  were 

approved and in  place were going to be restored and 

everybody was going to operate in  accordance with those – 
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wi th those prescr ipts.  

 The thi rd di rect ive was to  inst i tute an invest igat ion 

into these wrongs wi th the part icu lar emphasis not  so much 

at  establ ishing the what but  how i t  happened and what 

possible solut ions could be put  in place to – the bet ter to  

ensure that  the problems do not  recur.  

 I t  is in that  context  then that  we – I  arr ive at  the 

determinat ion that  in fact  the compl iance assurance 

instruments are defect ive in the manner in which they exist 

and funct ion and funct ion now.  10 

 There is another  matter which is  – which is qui te  

important  which we also implemented and th is Chai r  has to 

do wi th the fact  that  the rennet  of  the Audi tor  General  d id not  

include conduct ing audi ts on cover t  – on the covert  s ide of  

our existence and business.  

 And there were good reasons for that  but  that  was a 

mater ia l  defect .   And therefore we sought to cure that  defect  

by engaging internal  people operat ional  and administ rat ive 

part icular ly in the realm of  f inance,  the external  audi tors,  

off ic ia ls f rom the Off ice of  the Audi tor General  to do a 20 

benchmarking vis i t  abroad comparat ive – comparable 

agencies that  have – that  are more mature.  

 The purpose was to make sure that  we respond to the 

recommendat ion of  the high level  review panel  to expand the 

rennet of  the Audi tor General  so that  the Audi tor General  
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a lso scrut in ises al l  act iv i t ies in the covert  space of  our 

business and exis tence.    

 And as of  th is past  f inancial  year the fact  is the 

Audi tor  Genera l  has al ready audi ted us in respect  to  the A-Z 

of  our existence including the covert  envi ronment.    

 So those are some of  the systemic – the systemic 

chal lenges that  have been – that  have been at tended to.   

Obviously the one that  is outstanding is th is one about the 

compl iance assurance inst ruments.  That  has to be – that  has 

st i l l  to be craf ted and approved in  terms of  what would be 10 

the ideal  extent  of  autonomy of  such relat ive to the execut ive 

and the Account ing Off icer and would do thei r  report  too.  

CHAIRPERSON:   Does what you have just  te l l  me in respect  

of  the Audi tor General  mean that  maybe for  the f i rst  t ime this 

year or last  year  – the last  f inancial  year that  the Audi tor 

General  has now – is now able to audi t  as much as needs to  

be audi ted? 

MR JAFTA:   Yes.  

CHAIRPERSON:   Under SSA.  

MR JAFTA:   Certainly Chairperson.  20 

CHAIRPERSON:   Would now be kind of  hindrances that  we 

heard about yesterday.  

MR JAFTA:   Certainly Chai r  in respect  to the f inancial  year 

1920 the Audi t  exerc ise also went into the covert  area of  our  

business.  
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CHAIRPERSON:   Okay.   Okay.  

MR JAFTA:   Yes.  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   And is  that  regime in  accordance with 

at  least  some internat ional  precedent? 

MR JAFTA:   Absolutely.  

CHAIRPERSON:   Yes.  

MR JAFTA:   Th is  was done af ter the benchmarking vis i t .   I  

may – I  may just  add as wel l  that  but  for the novel  Corona 

Virus Pandemic we would have vis i ted three or more other  10 

jur isd ict ions for that  same purpose so that  when we craf t  an 

approach that  would be sui tab le for  our jur isdict ion we would 

have suff ic ient  comparable experience of  how these things 

are done elsewhere in the world.  

 The point  about  i t  Chair  is to recap what I  said ear l ier  

in respect  to the bul let  point  on secrecy.   You have to st r ive 

for t ransparency to the oversight  ent i t ies the bet ter to  ensure 

more robust  and r igorous oversight .   Those two most  

def in i te ly bet ter e ffect iveness.   The more oversight  the more 

r igorous and robust  i t  is the more t ransparency there is in 20 

respect  to the re levant  oversight  st ructures the bet ter you 

are going to be.  

 Because i t  provides clar i ty about  what you should 

and what you should not  do.   There should not  be any 

ambigui ty about  that .  
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CHAIRPERSON:   Okay,  okay.  

MR JAFTA:   Yes.  

ADV PRETORIUS SC:   You then deal  in paragraph 9 Mr Jaf ta 

wi th the pol icy and archi tecture that  occurred f i rst ly in 2009 

and then has been bui l t  wi th  at  least  to a certain extent  and 

you can descr ibe to the Chair  how in 2018.  In paragraph 9 

you talk about  what happened in 2009 and in paragraph 10 

you descr ibe the posi t ion that  was in accordance with the 

White Paper on Intel l igence pr ior to 2009.  I  th ink you have 

descr ibed that  al ready in your  ev idence do you have 10 

anything to add? 

MR JAFTA:   No I  do not  have anything else to add on the 

archi tecture that  obtained before 2009.  

ADV PRETORIUS SC:   Yes.   I  th ink the important  point  that  

you make in paragraph 10 perhaps i f  I  can suggest  Mr Jaf ta 

is that  the archi tecture of  the Civi l ian Intel l igence St ructure 

pr ior to 2009 was in fact  based on the White Paper on 

Inte l l igence and therefore on the const i tut ion as wel l .  

MR JAFTA:   Yes absolutely.   Yes.  

ADV PRETORIUS SC:   Apart  f rom the pr inc ipled approach to 20 

the structures pre-2009 and post  2009 what did you not ice in 

re lat ion to the amalgamated Intel l igence Service that  you 

came across in 2018?  You deal  wi th that  in paragraph 11.  

MR JAFTA:   The – the major di fference between before 2009 

and post  2009 is the concentrat ion of  considerable author i ty  
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in the eyes of  the Account ing Off icer of  the State Securi ty  

Agency.  

 And personal ly  I  cannot overemphasise the 

magni tude of  that  author i ty to conduct  operat ions wi thin and 

wi thout  the Republ ic and to have di rect  author i ty over al l  of  

the branches.  

 The 2000 – the pre-2009 archi tecture had a dist inct  

Domest ic  Intel l igence Agency wi th i ts own Account ing 

Off icer.   The Account ing Off icer for the Foreign Inte l l igence 

Agency wi th the South Afr ican Secret  Service.   The two 10 

respect ive heads coordinated in the greater the ir  act iv i t ies 

the assessments and everything else but  one was not  

subordinated to the other and f rom an oversight  point  of  v iew 

you knew where to go to in respect  of  Domest ic and you 

knew the A-Z about Domest ic as d ist inct  f rom Foreign.  

 And you could not  move resources between the 

Foreign Agency and the Domest ic Agency nor could you have 

an off ic ia l  in the Domest ic realm operat ing wi thout  the 

Republ ic.  

 Further to that  the two heads had no di rect  author i ty  20 

over  the Signals Agency.   There was a separate head for  that  

ent i ty who coord inated part icular ly wi th a foreign branch 

because signals operates wi thout  the Republ ic.  

ADV PRETORIUS SC:   And signals is real ly intercept ion of  

communicat ions.  
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MR JAFTA:   S ignals is intercept ions yes.   Yes.   So has to 

coordinate closer  wi th the Foreign branch because both of  

them are operat ing outside the Republ ic.    

 The off ice for Intercept ion Cent res which also is into 

intercept ion only gets act ivated once the designated Judge 

approves that  an intercept ion can take place.   So that  is not  

a problem.  

 The r isk wi th the current  archi tecture is that  one DG 

has author i ty over  the Domest ic,  the Foreign and the Signals 

and that  concentrat ion of  author i ty  is  prone to abuse.   I t  is 10 

not  – i t  is prone to abuse.   I t  is conceptual ly you cannot say 

by def in i t ion i t  is  going to resul t  to abuse but  you leave i t  

l ike that  there is going to be abuse.  

 I  s imply ascr ibe to the pr inciple of  separat ing which 

is what the high level  review panel  proposed and was agreed 

to by the President .  

 The current  arch i tecture problems with i t  are no 

di fferent  to a degree f rom the problems that  existed pr ior to  

1994 where you had the Nat ional  Intel l igence Service that  

had both the Domest ic and the Foreign mandate and the 20 

Signals mandate under the one – under one Di rector  

General .  

 And we sought of  know what can happen and what  

happened with that  k ind of  an archi tecture.   And I  am 

drawing the at tent ion of  the Chair  to  that  pre- ’94 archi tecture 
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to i l lust rate the point  that  some of  the exorcises we 

experienced cannot be viewed outside the context  of  th is 

archi tecture.   To be sure there are very mater ia l  d i fferences 

in terms of  the adverse consequences of  th is – of  th is  design 

post  2009 and pre-1994.  There is no quest ion about  i t .   But  

the archi tecture i tsel f  has got  very,  very big systemic 

problems.  

ADV PRETORIUS SC:   Then Mr Jaf ta you say in paragraph 

11 that  the amalgamat ion and the abol i t ion of  the two 

separate posi t ions of  d i rectors or  Domest ic and Foreign 10 

branches that  occurred as a resul t  of  the implementat ion of  

the st rategic development plan.   Was that  plan stopped? 

MR JAFTA:   The plan was stopped in rather very cur ious 

ci rcumstances because when we had the occasion to meet  

wi th the then Jo int  Standing Commit tee on Inte l l igence and 

there was reference made to that  i t  is cal led the Joint  

Standing Commit tee on Intel l igence unequivocal ly said they 

had received the br ief ing conduct .   They had yet  to comment 

on i t  and give approval  to i t  or in respect  thereto.   And 

because they have not ,  i f  you wi l l ,  approved i t ,  i t  could not  20 

be proceeded with.   And as a consequence thereof ,  the STB 

was stopped.  

ADV PRETORIUS SC :    Right .  

MR JAFTA :    But  there were other reasons for i t  being 

stopped.  
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ADV PRETORIUS SC :    You deal  in paragraph 12 wi th  

oversight .   And in deal ing wi th what you say in paragraph 12.   

Would i t  be fai r  to ask you to comment on why the Joint  

Standing Commit tee of  Intel l igence did not  see or learn of  

what was happening wi th the State Securi ty Agency in the 

per iod that  we are reviewing and take steps to hal t  i t?  

MR JAFTA :    Yes.   I  wi l l  only  give,  i f  there is such a thing 

Chai r,  an educated guess.   One, I  am of  the view that  some 

of  the overs ight  commit tees of  the legislature,  the Nat ional  

Assembly and the Counci l  of  Provinces and in our case,  the 10 

Joint  Standing Commit tee of  Intel l igence,  are not  

appropriately equipped with research capaci ty.    

 You do not  f ind assist ing the JSCI capaci t ies that  knows 

enough about signals intel l igence.   What conf igurat ions are 

possible.   How i t  operates.   How i t  should or should not  

interact  and integrate wi th the other intel l igence agencies.   

So my experience is that ,  there is a problem with the 

resources avai lable to the oversight  st ructures.    

 And I  have an opinion that  th is opin ion of  mine is t rue to  

a considerable degree of  other commit tees and overs ight  20 

bodies.   That  is one.  

 Two.  When you have got  act iv i t ies of  the nature I  am 

talking to where,  for instance,  a paral le l  vet t ing ent i ty is 

establ ished.   I t  is unl ikely for the account ing off icer to sight  

the oversight  commit tees of  such an undertaking.    
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 And therefore we are back at  secrecy i f  you wi l l .   Now 

that  is one problem.  Then there is the absence of  the 

uneven effect iveness of  the compl iance assurance 

instruments.   And I  keep going back there Chai r  because i t  is  

an important  issue.    

 I  do not  want to comment on whether  there was pol i t ical  

wi l l  on the part  o f  the JSCI.   I  do not  know.  But  I  suspect  

that  perhaps somebody in the Commission can assist  the 

Commission wi th th is.    

 I  do seem to remember,  I  th ink i t  was the Speaker of  the 10 

Nat ional  Assembly,  Max Sisu lu,  at  the t ime, the morning or  

report ing that  the JSCI had fai led to tender a repor t  to the 

Nat ional  Assembly as requi red by law for more than one 

year.    

 I  do not  know for certain for how many years but  I  know 

for a fact  that  i t  is  a couple of  years wherein the JSCI  did not  

tender reports.   The quest ion then would be.   Had they been 

robust  enough in exercis ing oversight? 

CHAIRPERSON :    Yes.  

MR JAFTA :    I f  they could not  tender reports to the Nat ional  20 

Assembly.  

CHAIRPERSON :    Yes.   And ul t imately,  i f  they did tender i t ,  

even i f  late af ter the expi ry or whatever t ime, what 

explanat ion was given for them fai l ing to do that  at  the 

appropriate t ime.  So i t  ra ises al l  of  those quest ions.  
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MR JAFTA :    Yes.   But  the point  I  want  to emphasise Chair  

is,  in my view, they need to be bet ter resourced.   You cannot 

exercise . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  your point  about  resources for  

Parl iament for por t fo l io for var ious commit tees of  Par l iament 

is probably correct .   I  have those suspicions and I  may have 

been told by one or other member of  Par l iament who has 

test i f ied here,  that  there are those problems.   

 But  there are – you can see a commit tee or a body that  

might  not  have enough resources but  is t ry ing the best  they 10 

can to do the best  they can wi th what they have.    

 So the quest ion would always be that  yes there may be a 

chal lenge about  resources and maybe those should be 

improved but  let  us see what you could have done with what  

you have.   What did you do?  Did you do i t?  You know.  So.   

Ja,  okay.  

ADV PRETORIUS SC :    Yes.   Perhaps we should not  assume 

that  everybody is  aware of  who si ts on the Joint  Standing 

Commit tee of  In tel l igence.   Who does si t  on the Joint  

Standing Commit tee of  Intel l igence? 20 

MR JAFTA :    I t  is elected publ ic representat ives of  the 

Nat ional  Assembly and the . . . [ intervenes]   

ADV PRETORIUS SC :    They are members of  var ious 

pol i t ical  part ies? 

MR JAFTA :    Yes,  i t  is a mult i -party.  
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ADV PRETORIUS SC :    And i f  they bel ieve they are under 

resourced.   Would you agree that  they have a responsibi l i ty  

to resource themselves to research thei r  issues and to deal  

wi th thei r  dut ies in an oversight  commit tee ear ly and 

responsible? 

MR JAFTA :    Yes,  I  would agree wi th that .  

ADV PRETORIUS SC :    And that  goes for al l  po l i t ica l  

part ies? 

MR JAFTA :    Yes.  

ADV PRETORIUS SC :    Yes.   You have deal t  wi th the 10 

posi t ion of  the ITI .   There is just  one quest ion.   I  presume 

that  given the importance of  the role of  the ITI ,  that  post  

should always be f i l led.  

MR JAFTA :    The presumpt ion Chai r  is I  th ink good 

intent ions but  unfortunate ly not ,  not  factual .   There is a  

per iod of  two years I  th ink even 2015 and 2017 when the 

post  was vacant .  

ADV PRETORIUS SC :    That  is a matter of  concern,  I  take 

i t?  

MR JAFTA :    Absolute ly,  yes.  20 

ADV PRETORIUS SC :    Yes.    

CHAIRPERSON :    I  th ink I  have lost  you Mr Pretor ius 

whereabouts are you now in his aff idavi t .  

ADV PRETORIUS SC :    We are at  paragraph 12.  

CHAIRPERSON :    Oh,  okay.  
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ADV PRETORIUS SC :    And about  to move to paragraph 13 

where Mr Jaf ta draws a conclusion and descr ibes as what he 

regards as the outcome of  th is amalgamat ion that  occurred 

in 2009.  Do you have anything to add there? 

MR JAFTA :    No,  I  do not  have anything to add to paragraph 

13.  

ADV PRETORIUS SC :    In paragraph 14,  you talk  

. . . [ intervenes]   

CHAIRPERSON :    I  am sorry Mr Pretor ius.   I  do not  want to 

forget  th is Mr Jaf ta.  I  am going to take you back 10 

considerable to in  your evidence.   Just  one quest ion.   Where 

you were tel l ing me about funds of  the State Secur i ty Agency 

were used for a pol i t ical  party,  the Afr ican Nat ional  Congress 

of  fact ions wi thin the pol i t ical  party.  

 In terms of  the records of  the agency,  the records in 

re lat ion to what th is money was taken for and was used for 

would,  I  take i t ,  be vague or incorrect  or misleading.   They 

would not  reveal  that  they were used for assist ing a 

part icular pol i t ica l  party or fact ions or individuals wi thin a 

pol i t ical  party.  20 

MR JAFTA :    Yes,  Chai r.   They were appropr iately  or  sui table 

disguised.    

CHAIRPERSON :    Ja.  

MR JAFTA :    But  some of  the disguise was – excuse the 

term . . . [ intervenes]   
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CHAIRPERSON :    Not  so smart .  

MR JAFTA :    I t  was comical .  

CHAIRPERSON :    [ laughs]   

MR JAFTA :    I t  is  almost  l ike you are the project  that  starts 

wi th – I  am just  making an example.  

CHAIRPERSON :    H’m.  

MR JAFTA :    [Speaking vernacular]  [00:10:37]  

CHAIRPERSON :    Sorry? 

MR JAFTA :    [Speaking vernacular ]  [00:10:39]   I  am making 

an example.  10 

CHAIRPERSON :    Yes,  ja,  ja.  

MR JAFTA :    So [Speaking vernacular]  [00:10:44]  and then 

the project  [Speaking vernacular]   

CHAIRPERSON :    Ja,  ja.  

MR JAFTA :    So you can draw a l ink.  

CHAIRPERSON :    Yes.  

MR JAFTA :    Or th is was the ul t imate object ive.  

CHAIRPERSON :    Yes,  yes.  

MR JAFTA :    Yes.   We started here.   This was a phase.   And 

then . . . [ intervenes]   20 

CHAIRPERSON :    Yes,  yes.  

MR JAFTA :    I t  creates some conf idence that  perhaps there 

would never have been any accountabi l i ty.  

CHAIRPERSON :    Yes.  

MR JAFTA :    For the act iv i t ies.  
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CHAIRPERSON :    Yes.  

MR JAFTA :    Yes.  

CHAIRPERSON :    I  th ink for the benef i t  of  those who might  

not  be conversant  wi th is iZulu/ is iXhosa.   You might  just  have 

to g ive the Zulu or  Xhosa meaning of  [Speaking vernacular]  

MR JAFTA :    Chai r,  I  must  confess.   You got  me there.   I  

would hope you would help me.  

CHAIRPERSON :    [ laughs]   Wel l ,  I  i t  has got  something to,  i t  

must  come back.  

MR JAFTA :    I t  must  come back and now . . . [ intervenes]   10 

CHAIRPERSON :    Ja,  whatever i t  is .  

MR JAFTA :    Whatever i t  is,  i t  must  come back.  

CHAIRPERSON :    Ja.  

MR JAFTA :    And then . . . [ intervenes]   

CHAIRPERSON :    [Speaking vernacular]  is about  complet ing 

something.  

MR JAFTA :    Complet ing.   Yes.  

CHAIRPERSON :    Ja.  

MR JAFTA :    Ja,  something to that  effect .  

CHAIRPERSON :    Okay.   So Mr Pretor ius,  that  is  the idea 20 

that  should g ive you . . . [ intervenes]   

ADV PRETORIUS SC :    Thank you.   Noted Chai r.  

CHAIRPERSON :    Ja.   [ laughs]  

ADV PRETORIUS SC :    In paragraph 14 you make a 

submission about a possible cure to the problems that  you 
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have highl ighted in re lat ion to  the archi tecture and 

amalgamat ion.   What is that? 

MR JAFTA :    The proposal  is what was agreed to by the 

president  as a recommendat ion off  the high level  review 

panel  which is to  speed up the state Securi ty Agency along 

the l ines of  what existed before 2009.  

 And that  would be do you have a dist inct  -  to you have 

one agency for a domest ic environment and i t  must  be very 

dist inct  f rom the one for foreign.    

 And the signals should also be dist inct  by working 10 

closely or more closer wi th the foreign than the domest ic but  

that  is what is referred to in paragraph 14.   

ADV PRETORIUS SC :    I f  I  may just  go back to the  do you 

ro le of  Parl iament and the Joint  Standing Commit tee of  

Inte l l igence.   That  issue is deal t  wi th in the repor t  of  the 

High Level  Review Panel.   And at  page 141 of  YY2.   

 Chai r,  you need not  go there unless you wish to.   We 

can put  i t  in f ront  of  you.    

CHAIRPERSON :    [No audible reply]   

ADV PRETORIUS SC :    The report  reads and I  wi l l  deal  wi th 20 

just  one paragraph.   I t  reads:  

“The JSCI Was unable to engage substant ively wi th  

the panel .   The panel  was told that   most  of  the  

commit tee members were new and have no 

inst i tut ional  memory. ”  
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CHAIRPERSON :    I  th ink,  hang on.   Let  us your junior 

assists Mr Jaf ta.    

ADV PRETORIUS SC :    Do you have the passage there?  

MR JAFTA :    Yes,  yes.  

ADV PRETORIUS SC :    I t  is the thi rd paragraph on page 

141.   I  wi l l  start  again.   

“The JSCI Was unable to engage substant ively wi th  

the panel .   The panel  was told that  most  of  the 

commit tee members were new and have no 

inst i tut ional  memory.  10 

In addi t ion,  the chair  of  the commit tee was changed 

thr ice since 2014 and the process of  replacement  

took t ime, rendering he commit tee wi ther less.  

Members of  the commit tee further  pointed out  that  

they do not  serve on the commit tee on a ful l  t ime 

basis and were only able to meet once a week for  

few hours.  

The accumulat ive effect  of  these issues was apt ly  

captured by one member who admit ted that  the 

commit tee had lost  cont rol  of  thei r  oversight  role 20 

and that  three of  their  annual  repor ts had not  been 

presented to Parl iament. ”  

 I  presume that  you might  have some knowledge of  that  

or  is that  not  so?  I t  is a matter  of  concern that  state of  

affa i rs,  is i t  not? 
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MR JAFTA :    Yes,  i t  is.   And thanks for that  Mr Pretor ius and 

Chai r.   I  d id indicate that  a couple of  years that  the 

commit tee had fai led to submit  his reports to Parl iament.  

ADV PRETORIUS SC :    I  see.  

MR JAFTA :    And this excerpt  conf i rms that  for three years 

and that  just  ind icates to a degree the magni tude of  the 

problem.  

ADV PRETORIUS SC :    In paragraph 15,  you talk  of  the 

l imi ted remit  of  the Audi tor-General  of  South Afr ica.   You 

have deal t  wi th that  in some detai l .   Do you have anything to 10 

add? 

MR JAFTA :    No,  I  do not  have anything more to add to th is.  

ADV PRETORIUS SC :    Yes.   But  you do st ress in paragraph 

16 and you have told the Chai r  that  the expansion of  the 

oversight  capaci ty  or purview of  the Audi tor-General  o f  South 

Afr ica is being implemented subject  to  reasonable 

considerat ions so as not  to compromise operat ions.  

MR JAFTA :    [No audible reply]   

ADV PRETORIUS SC :    And as I  understand i t .   That  is  one 

of  the recommendat ions that  came from the High Level  20 

Review Panel  and was approved by the President .   Is that 

correct? 

MR JAFTA :    That  is correct .  

ADV PRETORIUS SC :    And that  has been put  into place? 

MR JAFTA :    Yes,  yes.  
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ADV PRETORIUS SC :    And in accordance to internat ional  –  

to some internat ional  president? 

MR JAFTA :    Yes,  yes.   I t  is an ongoing exercise Chair.   Yes.  

ADV PRETORIUS SC :    Then in paragraph 17,  you talk about  

administ rat ive systems and processes for good and 

accountable governance.   And in paragraph 17,  you seem to 

suggest  that  the problem is not  the absence of  rules but  

rather the evasion of  rules.    

 Do you have some comments to  make in relat ion to  

paragraph 17 and part icu lar ly over the page, those three 10 

bul lets? 

MR JAFTA :    I  made an example ear l ier or ear l ier I  referred 

to the abuse of  funding inst ruments.   This ta lks to that .   But  

there is another important  point  to be made here Chai r  and I  

do not  know how we can i l lustrate this point .   There are two 

funding instruments,  temporary advanced and the other one 

for operat ions.    

 Now we fund and we approve funding of  operat ions on 

the basis of  a  detai led project  plan,  hear mot ivat ions,  c lear ly 

out l ined object ives and al l  of  those things that  should be on 20 

a project  plan.    

 However,  you then f ind a si tuat ion where – may I  cal l  

th is Chai r  a cert i f icate – wherein a member would in the form 

of  a cert i f icate say something approximat ing the fol lowing.    

I  hereby request  to be given a sum of  R 10 mi l l ion,  
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R 20 mi l l ion to  prosecute Project  Symptoms.  The 

costs thereof  is R 20 mi l l ion.   Pro ject  Symptoms is  

consistent  wi th the prescr ipts of  the Const i tut ion,  

the law.  And the annual  stamps of  the organisat ion.  

 Something approximat ing that .   And on the basis of  the 

cert i f icate,  R 20 mi l l ion wi l l  be given to me in hard cash and 

I  wi l l  walk out  of  the gate wi th R 20 mi l l ion in my bag or in  

the boot  of  my car.     

 I  would then show up -  the t imes vary,  i t  could be two 

weeks,  i t  could be two months,  i t  could be six months.   I  10 

would show up and draw up another  cert i f icate.    

 Project  Symptom was duly prosecuted and the sum of  

R 20 mi l l ion was expanded.  The object ives have been 

sat isf ied.   Ful l  stop.    

 A l ternat ively say:   However,  the budget of  R 20 mi l l ion 

proofed to be smal l .   I  need an addi t ional  R 2 mi l l ion.   And 

on that  basis,  I  wi l l  get  an addi t ional  R 2 mi l l ion and out  the 

gate I  walk.    

 And then tender another addendum of  a simi lar  nature 

that  the addi t ional  R 2 mi l l ion was expanded in accordance 20 

wi th th is,  that  and the other.   And this would suff ice for  

dispersing funds and account ing for disbursed funds.    

 Chai r,  I  k id you not .   This is a real i ty.   So stopping the 

abuse of  the temporary advance and revert ing back to the 

proper funding inst rument immediately stopped the abuse of  
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at  least  f inancial  resources.    

 And the intended operat ions that  would be funded by 

that  because the method I  have just  explained to the Chai r  

would not  suff ice for any corporate ent i ty under any 

ci rcumstances.   I  do not  know i f  . . . [ intervenes]   

CHAIRPERSON :    What is. . .   Wel l ,  you see.   A dispensat ion 

that  al lows taxpayers ’ money to be used l ike that ,  where the 

piece of  paper that  remains wi thin the organisat ion which is  

supposed to ref lect  the just i f icat ion for the money that  has 

been given to somebody,  that  k ind of  dispensat ion which 10 

al lows for the vaguest  terms you can think of ,  cannot be 

al lowed.   

 I  can understand wi thin the context  of  intel l igence the 

idea that  certain informat ion must  only be known by certain  

people but  then i t  must  be adequate informat ion.    

 And certainly ought  to be known to people,  I  would 

imagine,  to the account ing off icer because he or she must  

account,  I  would imagine.    

 So a system that  al lowed that ,  I  s t ruggle to th ink how 

anybody at  anyt ime who may have been in charge would 20 

have though i t  is acceptable to have that  dispensat ion.    

 Are you able to throw l ight ,  say maybe I  am being too 

unfai r  to those who may have been in charge when that  

system was going on? 

MR JAFTA :    You are not  being unfair  Chai r.   You are 



26 JANUARY 2021 – DAY 331 
 

Page 110 of 167 
 

absolutely being very,  very fai r.   The picture – I  want to  

remind the Chair  that  very ear ly on I  d id say compl iance wi th 

the law,  wi th the Const i tut ion,  in  my v iew, wi th  that  I  have 

seen and experienced was elect ive.  

CHAIRPERSON :    H’m.  

MR JAFTA :    I  even used the dramat ic expression that  th is  

was – whenever the Const i tut ion and the law was proving an 

inconvenience,  you wi l l  s imply walk around i t .  

CHAIRPERSON :    H’m, h’m.  

MR JAFTA :    There are prescr ipts in place to fund projects 10 

but  they are determined to be a nuisance in th is instance.  

CHAIRPERSON :    H’m.  

MR JAFTA :    And people just  walk around those.   And permit  

for th is method I  have just  explained which once i t  is  

adopted pleased everybody in the organisat ion who good 

corporate governance and pol i t ical  accountabi l i ty.    

 Matter of  fact  Chai r.   Once you have systems of  the 

nature I  have just  spoken to,  by def in i t ion you have to hide 

that  f rom the oversight  ent i t ies.   You have to hide i t .    

 And you must massage.  You must manipulate reports so 20 

that  the oversight  st ructures are none the wiser about  the 

real i ty of  what is going on.    

 And i f  they are under resourced and al l  the other  

reasons that  were read out  by Mr Pretor ius the overs ight  

st ructures are not  l ikely to up this level  of  detai l  because 
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they just  have to fo l low the money.  

 And alert  overs ight  board would say but  why is  

expendi ture l ike this.   and very,  very quickly you wi l l  get  to  

the source that  the problem l ies here.    

 My own sense Chai r  is.   I t  was done on purpose.   I t  was 

expedient  for i t  to  be done and i t  was done so brazenly that  

in fact  I  do not  be l ieve the people involved ever thought they 

would have to give accountabi l i ty.   

 But  more than that ,  i t  most  def in i te ly undermined our  

own integr i ty as an organisat ion in the eyes of  the banking 10 

environment that  we have to work wi th because you cannot  

have a relat ionship wi th a bank wi th money moves in that  

fashion,  in that  reckless fashion.   I t  actual ly poses a r isk to 

operat ions.   

 But  Chai r,  th is was done and i t  was not  done for a week,  

i t  was not  done for a month,  i t  was done over a long per iod 

of  t ime.  And my submission . . . [ intervenes]   

CHAIRPERSON :    For a number of  years.  

MR JAFTA :    I t  was done on purpose.   The PMFA or any 

other law with common sense cannot reconci le wi th that  k ind 20 

of  conduct .   

CHAIRPERSON :    But  oversight  bodies,  maybe not  so much 

those that  may be outside of  the department but  I  am 

thinking that  the leadership of  the organisat ion certainly at  

the level  of  DG, you cannot  have a si tuat ion in your  
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organisat ion,  I  would imagine,  where. . .   

 Because here f rom what I  have heard and I  am st i l l  to  

hear qui te a lot  I  th ink,  we are talk ing about large amounts of  

money,  leave the organisat ion.  

 And i t  looks l ike you had to rely  on somebody's word 

whether they were used for the purpose for which they were 

supposed to be used.   

MR JAFTA :    Yes.  

CHAIRPERSON :    Now i t  is just  di ff icul t  to th ink of  that ,  one,  

as the account off icer you would not  p ick that  up over  10 

somet ime and you have picked him up,  you would think i t  i s  

okay.   You understand what I  mean?  

MR JAFTA :    Yes,  yes.  

CHAIRPERSON :    Ja,  ja.   But  you might  – You have been in  

the posi t ion for about  three years.    

MR JAFTA :    Just  three years.  

CHAIRPERSON :    you might  be able to say i t  is not  so easy 

when you -  so in terms of  your predecessors,  whoever they 

may be,  you might  be able to say:   Wel l ,  i t  is not  so easy to  

pick these things up.   Are you able to comment?   20 

MR JAFTA :    Yes,  i t  is very easy Chair  to pick i t  up and to 

stop i t .  

CHAIRPERSON:    Yes.  

MR JAFTA:    And  I  am speak ing  a t  leas t  f rom exper ience.  

CHAIRPERSON:    Yes.  
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MR JAFTA:    You jus t  say  one,  we used the  appropr ia te  

fund ing  ins t rument .  

CHAIRPERSON:    Yes.  

MR JAFTA:    You  s top  th is  th ing .  

CHAIRPERSON:    Yes.  

MR JAFTA:    We on ly  fund in  acco rdance w i th  the 

organ isa t iona l  p rescr ip t s .  

CHAIRPERSON:    Yes.  

MR JAFTA:    And  i t  s tops.  

CHAIRPERSON:    Yes.  10 

MR JAFTA:    And  i t  s tops,  Cha i r.  

CHAIRPERSON:    Yes.  

MR JAFTA:    May I  say,  Cha i r,  and maybe we have to  

favour  the  Commiss ion  w i th  tha t  annua l  repor t .   For  the  

f inanc ia l  yea r  ‘17 / ’18 ,  R125 mi l l ion  cou ld  no t  be  accounted 

fo r  because …[ in tervenes]  

CHAIRPERSON:    Yes,  I  have seen tha t  in  one  o f  the 

a f f idav i t s ,  s i r.  

MR JAFTA:    Because o f  th is  fund ing ,  because  o f  th is  

approach.  20 

CHAIRPERSON:    Yes.  

MR JAFTA:    To  account ing .  

CHAIRPERSON:    Yes.   Ac tua l l y  t here  is  another  f igure ,  I  

th ink  i t  i s  –  I  do  no t  know i f  i t  i s  1 b i l l i on  or  2  b i l l i on  tha t  I  

have read in  one o f  the  a f f idav i t s  wh ich  cou ld  no t  be  
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accounted fo r.  

MR JAFTA:    Yes.  

ADV PRETORIUS SC:    That  i s  in  re la t ion  to  assets .  

CHAIRPERSON:    That  i s  in  re la t ion  to  asset .  

ADV PRETORIUS SC:    9  b i l l i on .  

CHAIRPERSON:    R9 b i l l i on .   I  mean,  tha t  i s  a  lo t  o f  

money.   How cou ld  you have –  or  cou ld  government  

depar tment  no t  be  ab le  to  account  fo r  R9 b i l l i on  and I  have 

a  susp ic ion  no  heads ro l led  and –  I  mean,  whatever  the  

pos i t ion  is ,  th is  k ind  –  th is  s ta te  o f  a f fa i rs  s imp ly  cannot  be  10 

a l lowed to  cont inue.   Whatever  a rguments  the re  can be,  

th is  s ta te  o f  a f fa i rs  were  R9 b i l l i on  o f  taxpayers ’ money  

and jus t  d isappear  and government  and the  depar tment  

cannot  pu t  anyth ing  on  the  tab le  to  say th is  i s  wha t  i t  was 

used fo r,  we are  sure  about  tha t ,  because tha t  money cou ld  

have gone in to  a  number  o f  peop les ’ pockets  who were  no t  

en t i t led  to  i t  and  w i th  R9 b i l l i on ,  imag ine  what  you  can do 

fo r  peop le .   Yes,  thank you.  

ADV PRETORIUS SC:    Two issues ar i se  ou t  o f  your  

ev idence in  re la t i on  to  paragraph 17.   The one,  Mr  Ja f ta ,  i s  20 

the  prob lems wh ich  ar i se  fo r  lega l  account ing  pu rposes,  

f inanc ia l  account ing  purposes th rough the  use o f  cash.   

Was th is  a  p rob lem tha t  you ident i f ied?  

MR JAFTA:    Yes,  abso lu te ly.  

ADV PRETORIUS SC:    And what  has been done about  i t? 
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MR JAFTA:    Unavo idab ly  we s t i l l  have to  use cash in  the  

opera t iona l  env i ronment  and p lease pe rmi t  me,  Cha i r,  not  

to  go  in to  de ta i l  on  why but  we have to  use …[ in te rvenes]  

CHAIRPERSON:    Ja ,  tha t  i s  f ine .  

MR JAFTA:    We have to  use cash.  

CHAIRPERSON:    No,  I  unders tand.  

MR JAFTA:    Yes,  yes .   But  what  we most  de f in i te ly  do  no t  

do  is  to  b r i ng  to  our  env i ronment  la rge  amounts  o f  cash  

tha t  we hand over  to  peop le ,  we do not  do  tha t .   We do not  

do  tha t ,  ja .  10 

ADV PRETORIUS SC:    And you ment ioned the  

documenta t ion  in  the  repor t ing  cha in  in  re la t ion  to  a  

cer t i f i ca te  wh ich  wou ld  ev idence  the  rece ip t  o f  cash,  the  

hand ing  over  o f  cash to  a  cer ta in  p ro jec t .   Can I  re fe r  you  

to  bund le  SSA1 page 465?  

MR JAFTA:    Page 465.  

ADV PRETORIUS SC:   You asked tha t  we show a  

cer t i f i ca te .  

MR JAFTA:    Yes,  p lease.  

ADV PRETORIUS SC:    To  the  cha i r.  20 

CHAIRPERSON:    Reg is t ra r,  ge t  my bund le  as  we l l  so  I  can  

see.  

ADV PRETORIUS SC:    Bund le  1 ,  perhaps page 464.   

CHAIRPERSON:    Get  the  page –  what  i s  the  page number,  

Mr  Pre tor ius?  
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ADV PRETORIUS SC:    464.  

CHAIRPERSON:    464.  

ADV PRETORIUS SC:    Now i t  wou ld  be  usefu l  and  

i l l us t ra t i ve  to  pu t  th is  on  our  ove rhead,  Cha i r,  bu t  i f  I  may 

jus t  pu t  on  record  what  the  cer t i f i ca te  says.  

CHAIRPERSON:    Ja ,  tha t  i s  f ine .  

ADV PRETORIUS SC:    And then Mr  Ja f ta  can comment .   I t  

i s  a  cer t i f i ca te  o f  rece iv ing  cash,  i t  has  a  document  wh ich  

has been dec lass i f ied .    

“Name o f  pe rson g iv ing  cash”  10 

And then you have a  name.  

“Amount  R1.4  m i l l ion ,  One Mi l l ion  Four  Hundred  

Thousand Rand .   Reason fo r  g iv ing  cash 

…[ in tervenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Pre tor ius ,  i t  looks  l i ke  you  

are  read ing  f rom a  page tha t  i s  d i f fe ren t  f rom mine.   D id  

you say 467 …[ in tervenes]  

ADV PRETORIUS SC:    Have you got  464,  b lack  numbers ,  

Cha i r?  

CHAIRPERSON:    Ja ,  467.  20 

ADV PRETORIUS SC:    No,  464.  

CHAIRPERSON:    464.  

ADV PRETORIUS SC:    Sor ry,  Cha i r.  

CHAIRPERSON:    Okay,  I  have got  i t .  

ADV PRETORIUS SC:    A l r igh t ,  amount  in  words and  then:  
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“Reason fo r  g iv ing  cash:   P ro jec t  Maybuya,  

Ops:Just ice . ”  

There  is  a  s igna ture ,  there  is  da te ,  there  is  a  name o f  

rec ip ien t  and a  dec la ra t ion :  

“ I  dec la re  tha t  I  am rec ip ien t  o f  the  above”  

And there  is  a  s ignatu re .   So i t  seems to  me tha t  in  the 

repor t ing  cha in ,  Mr  Ja f ta ,  there  wou ld  be  o ther  documents  

perhaps before  and a f te r  bu t  a t  th is  l ink  in  the  cha in  a t  

leas t  th is  i s  the  type o f  in fo rmat ion  tha t  wou ld  jus t i f y  

hand ing  ove r  R1 400 000 in  cash.   Would  you  l i ke  to  10 

comment?  

MR JAFTA:    Yes,  th is  i s  exact ly,  Cha i r,  the  k ind  o f  a  

cer t i f i ca te  tha t  wou ld  su f f i ce  fo r  somebody  to  ge t  

…[ in tervenes]  

CHAIRPERSON:    And th is  wou ld  be  in  the  d i spensat ion  

be fore  you made whatever  changes you made.  

MR JAFTA:    Yes,  yes ,  yes .  

CHAIRPERSON:    Ja ,  okay.  

MR JAFTA:    Yes.  

CHAIRPERSON:    I t  i s  jus t  b road in  te rms o f  the  reason.  20 

MR JAFTA:    Yes.  

CHAIRPERSON:    I t  i s  jus t  very  broad.  

ADV PRETORIUS SC:    Wel l ,  le t  me put  i t  to  you,  does tha t  

t ype o f  documenta t ion  w i th  such sparse  deta i l  a l low proper  

f inanc ia l  cont ro ls  to  be  imp lemented?  
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MR JAFTA:    I t  does not .   I t  i s  no t  poss ib le  to  account  no t  

jus t  fo r  the  expend i tu re  o f  mon ies  bu t  a lso  fo r  the  proper  

management  o f  opera t ions and pro jec ts .   Yes.  

ADV PRETORIUS SC:    Then i f  one looks a t  paragraph 18,  

you dea l  w i th  a  new issue and tha t  i s  opera t ions be ing  

conducted th rough the  invo l vement  o f  o r  f rom –  as  you say,  

f rom the  o f f i ce  o f  the  account ing  o f f i cer.   That  i s  the  DG’s  

o f f i ce .   What  do  you have to  say about  tha t?  

MR JAFTA:    The po in t  about  i t ,  Cha i r,  i s  tha t  idea l l y  you  

shou ld  no t  have opera t ions tha t  a re  prosecuted f rom the  10 

o f f i ce  o f  the  account ing  o f f i cer  fo r  the  s imp le  reason tha t  

who is  go ing  to  approve the  pro jec ts  tha t  a re  run  f rom the  

o f f i ce  o f  the  account ing  o f f i cer?  

 E lsewhere  in  the  organ isa t ion  there  are  ve ry  good  

sys tems in  p lace  fo r  p rocess ing  and recommending and 

approv ing  pro jec t s .    

Now when the  account ing  o f f i cer  in i t ia tes  a  pro jec t  

and approves i t ,  there  i s  a  r i sk  o f  b ias  and because i t  i s  

the  account ing  o f f i ce r,  the  o ther  compl iance assurance 

ins t ruments  may  not  as  robust  as  they o therwise  wou ld  20 

have been i f  the  opera t ion  was conducted e l sewhere  in  the  

organ isa t ion  in  the  opera t iona l  env i ronment .  

There  w i l l  be  ins tances where  the  account ing  o f f i ce r  

has to  ensure  proper  coord ina t ion  and tha t  opera t i ons are  

g iven e f fec t  to  bu t  i t  i s  very  r i sk  when such opera t ions are  
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conducted f rom the  o f f i ce  o f  the  account ing  o f f i ce r.  

Par t  o f  the  prob lem wi th  i t ,  Cha i r  i s  tha t  you  

poss ib ly  have a  s i tua t ion  where  the  account ing  o f f i cer  

de termines a  need,  approves a  p ro jec t ,  the  ou tpu t  o f  the  

pro jec t  in  the  fo rm o f  in fo rmat ion  se rves be fo re  the  

account ing  o f f i ce r  and poss ib l y  invo l ves h imse l f  o r  herse l f  

in  the  ana lys i s  and the  process ing  and the  eva lua t ion  o f  

the  in fo rmat ion  tha t  comes f rom h i s  own o f f i ce  and poss ib l y  

i s  l i ke ly  to  add on h is  own in te l l igence whereas proper ly  

you have to  d isaggregate  the  respons ib i l i t i es ,  those who  10 

co l lec t  a re  no t  the  same as those you do the  ana lys is ,  the  

process ing ,  the  eva lua t ion  and then the  in fo rmat ion  comes  

to  the  account ing  o f f i cer  fo r  onward- fo rward ing  to  o ther  

re levant  au thor i t ies  in  the  appara tus  o f  government  o r  the  

s ta te .  

So there  is  tha t  rea l  r i sk  w i th  hav ing  opera t ions  

be ing  run  f rom the  o f f i ce  o f  the  account ing  o f f i cer.   I  may 

jus t  a lso  say tha t  p roo f  o f  th is  anx ie ty  I  am express ing  l ies  

in  the  fac t  tha t  the  R125 mi l l ion  tha t  cou ld  no t  be  

accounted fo r  i n  fac t  cou ld  no t  be  accounted fo r  a re  i n  20 

respect  to  opera t ions tha t  were  conducted f rom the  o f f i ce  

o f  the  account ing  o f f i cer.  

CHAIRPERSON:    So  the  amount  re la ted  to  opera t ions tha t  

were  run  f rom the  o f f i ce  o f  the  account ing  o f f i cer?  

MR JAFTA:    Yes,  yes .  
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CHAIRPERSON:    So  –  bu t ,  o f  course ,  the  account ing  

o f f i cer  i s  respons ib le  fo r  tha t .  

MR JAFTA:    Yes.  

CHAIRPERSON:    Bu t  you make the  po in t  tha t  i f  the 

opera t ion  was not  run  f rom the  o f f i ce  o f  the  account ing  

o f f i cer  and was be ing  run  f rom ano ther  un i t  there  may have  

been enough checks.  

MR JAFTA:    Yes.  

CHAIRPERSON:    Which  may we l l  have made su re  tha t  the  

money was not  –  d id  no t  d isappear  w i thout  be ing  10 

accounted fo r.  

MR JAFTA:    I  agree.   Abso lu te ly,  Cha i r.  

CHAIRPERSON:    Ja ,  okay.  

MR JAFTA:    Yes.  

CHAIRPERSON:    Wel l ,  maybe I  shou ld  ask  the  quest ion ,  

s ince  –  i f  the  R125 mi l l ion  tha t  d i sappeared w i thou t  be ing  

accounted fo r  re la ted  to  opera t ions tha t  were  run  f rom the  

o f f i ce  o f  the  account ing  o f f i ce r  i t  ought  to  have been easy  

fo r  ac t ion  to  be  taken aga ins t  the  account ing  o f f i ce r  to  ho ld  

h im accountab le .    20 

MR JAFTA:    Yes.  

CHAIRPERSON:    Was tha t  done,  do  you know? 

MR JAFTA:    I  do  no t  th ink  tha t  was done,  Cha i r.  

CHAIRPERSON:    You do not  know.  

MR JAFTA:    No.  
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CHAIRPERSON:    Okay,  a l r igh t .   I f  ac t ion  was taken wou ld  

you not  as  somebody who goes in to  tha t  o f f i ce  have had  

access to  documenta t ion  or  reco rds  tha t  show tha t  ac t ion 

was taken or  i s  the  pos i t ion  tha t  you might  no t  have 

checked?  

MR JAFTA:    The  ho ld ing  account ing  o f f i ce rs  i s  ou ts ide  my 

prov ince.  

CHAIRPERSON:    Fa l l s  ou ts ide .  

MR JAFTA:    Yes,  yes ,  i t  fa l l s  ou ts ide  my prov ince.  

CHAIRPERSON:    Okay.  10 

MR JAFTA:    Yes.  

CHAIRPERSON:    O f  course  you wou ld  be  ent i t led  as  the 

next  account ing  o f f i cer  –  I  do  no t  know whether  i t  i s  the  

next  o r  the re  may have been ano ther  one in  be tween but ,  

fo r  what  i t  i s  wor th ,  I  guess you wou ld  be  ent i t led  to  say 

we l l ,  as  the  account ing  o f f i cer  o f  th is  depar tment  in  2021 I  

s t i l l  want  to  know what  ac t ion  was taken,  i f  any,  about  th is  

money tha t  went  m iss ing  in  th i s  depar tment .   Would  you 

not  be  ab le  –  en t i t led  to…? 

MR JAFTA:    I  wou ld  be  ab le  to  … 20 

CHAIRPERSON:    You wou ld  be  en t i t led  to .  

MR JAFTA:    I  wou ld  be  ab le  to  make tha t  enqu i ry.  

CHAIRPERSON:    Okay,  okay,  a l r i gh t .  

MR JAFTA:    Bu t  I  w i l l  a lso ,  even fa r  more  impor tan t ly,  

spend a  b i t  o f  t ime in  t ry ing  to  know def in i t i ve l y  what  was  
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the  money used fo r,  i t  i s  a  lo t  o f  money.  

CHAIRPERSON:    Obv ious ly,  what  the  money was used fo r  

and recover ing  i t .  

MR JAFTA:    Yes,  yes .  

CHAIRPERSON:    Because i t  seems obv ious tha t  i t  was not  

used fo r  an  acceptab le  purpose.  

MR JAFTA:    Yes.  

CHAIRPERSON:    So  then you wou ld  be  want ing  to  take  

s teps to  recover  bu t  you wou ld  a lso  be  want ing  to  say what  

do  we need to  do  to  make sure  tha t  th is  k ind  o f  th ing  does  10 

not  happen aga in .  

MR JAFTA:    Yes.  

CHAIRPERSON:    And to  dec ide  on  those s teps you might  

want  to  know what  s teps  were  taken las t  t ime because  

maybe s teps tha t  were  taken a re  enough to  de ter  o thers .  

MR JAFTA:    Yes.  

CHAIRPERSON:    So  i t  looks  to  me you wou ld  be  fu l l y  

en t i t led  to  know.  

MR JAFTA:    To  do  tha t ,  yes .  

CHAIRPERSON:    Was any ac t ion  taken.  20 

MR JAFTA:    Yes.  

CHAIRPERSON:      Ja ,  okay,  Mr  P re tor ius?  

ADV PRETORIUS SC:    Perhaps  another  example  –  and 

the  documenta t ion  in  the  bund le ,  Cha i r,  w i l l  be  dea l t  w i th  

in  de ta i l  bu t  by  way o f  an  i l l us t ra t ion ,  i f  I  can  re fe r  you to  
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bund le  SSA1 a t  page 884 wh ich  is  another  document  

purpo r t ing  to  au thor i se  the  g rant  and rece ip t  o f  mon ies ,  

p resumably  cash.  

MR JAFTA:    Page?  What  page is  i t?  

ADV PRETORIUS SC:    884.   Perhaps we shou ld  no t  go  

there  a t  the  moment .   Le t  us  jus t  go  to  887.  

CHAIRPERSON:    That  w i l l  no t  be  recorded,  Mr  Pre tor ius ,  

go  c loser  to  the  m ic .  

ADV PRETORIUS SC:    Yes,  no  I  do  no t  want  to  go  to  884 

because a  name appears  there  tha t  has no t  been 10 

fo reshadowed.   I f  you  wou ld  go  to  887.   That  i s  the  las t  

page in  the  f i le .  

MR JAFTA:    Ja ,  ja ,  I  am on i t .  

ADV PRETORIUS SC:    Aga in  par t  o f  the  account ing  t ra i l ,  

as  i t  were .   I t  is  a  handwr i t ten  document  w i th  amounts  

sc r ibb led  amount ing  to  severa l  m i l l i on  rand.  

CHAIRPERSON:    Wel l ,  th is  i s  one document  tha t  i f  there  

i s  no  i n fo rmat ion  there  tha t  i s  sens i t i ve  tha t  cou ld  be  

shown on the  sc reen.  

ADV PRETORIUS SC:    Yes,  the  ev idence says tha t  th is  i s  20 

par t  o f  the  paper  t ra i l ,  the  account ing  paper  t ra i l .  

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    In  acco rdance w i th  wh ich  mon ies  

are  handed over.  

CHAIRPERSON:    Yes.   Yes,  cont inue.  
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ADV PRETORIUS SC:    Do you have anyth ing  to  say about  

tha t?  

MR JAFTA:    No.  

ADV PRETORIUS SC:    Wou ld  i t  be  an  adequate  

jus t i f i ca t ion  o f  record  o f  rece ip t  o r  ob ta in ing  o f  mon ies?  

MR JAFTA:    The o rgan isa t ion  in  te rms o f  s tand ing  

prescr ip ts  fo r  f inanc ia l  account ing  wou ld  never  accept  th is  

fo rm fo r  account ing  fo r  mon ies .  

CHAIRPERSON:    Yes.  

MR JAFTA:    Even i f  we are  ta l k ing  about  R150,  we wou ld  10 

not  accept  account ing  fo r  a  sum such as  –  a t  the  top  o f  

tha t  page,  R19 mi l l ion  accounted fo r  in  th is  fash ion .  

CHAIRPERSON:    Yes,  I  mean the  top  par t ,  the  da te  i s  

g iven,  i t  i s  –  I  th ink  the re  i s  no  harm in  read ing  the  da te ,  

15  December  2017:  

“Co l lec ted  R19 m i l l ion”  

And then there  i s  R5 mi l l ion  and there  is  R1,9  m i l l ion ,  

there  is  900 000  and the re  is  R360 and I  do  no t  know 

whethe r  i t  i s  the  names o f  the  opera t ions tha t  appear  

aga ins t  some o f  the  amounts  and then be low on the  second 20 

ha l f  o f  the  page two dates  are  g i ven,  13  December  2017 

and 8  December  2017 and there  is  R2,5  m i l l ion  rece ived,  

there  is  R2 mi l l ion  rece ived,  there  is  R2,4  m i l l ion .   I  th ink  

the  next  one is  R1 mi l l ion ,  R30 000,  R1,3  m i l l ion .   Ja ,  i t  i s  

l i ke  money –  cash jus t  ge ts  d i shed  out  to  d i f fe ren t  peop le .  
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ADV PRETORIUS SC:    That  i s  an  i l l us t ra t i ve  example  bu t  

there  w i l l  be  more  de ta i led  ev idence.  

CHAIRPERSON:    Yes,  i t  l i ke  you can have R19 mi l l ion ,  

you can have R5 mi l l ion ,  you can have R3 mi l l ion  and  

peop le  take  the  cash and go and -  I  guess maybe some use  

i t  fo r  leg i t imate  purposes,  o the rs  m ight  no t  use  i t  fo r  

leg i t imate  purposes but  the  po in t  i s  the  f inanc ia l  cont ro l s ,  

th is  i s  no t  the  way to  ensure  tha t  there  is  –  tha t  money i s  

accounted fo r.   Ja .   Okay,  Mr  Pre tor ius?  

ADV PRETORIUS SC:    Perhaps you can ass is t  the  Cha i r  10 

in  re la t ion  to  an  issue tha t  a rose in  your  ev idence ear l ie r.   

The Ch ie f  F inanc ia l  Off i cer  under  whose ju r isd i c t ion  many 

o f  the  cont ro ls  wou ld  have res ided,  was tha t  o f f i ce  a lways 

permi t ted  to  fu l f i l  h is  o r  he r  du t ies  fu l l y?  

MR JAFTA:    As  fa r  as  I  am aware  yes and no ,  Cha i r.   

Some respons ib i l i t i es  were  fu l f i l l ed  in  accordance w i th  the  

prescr ip ts ,  cer ta in ly  on  the  non-opera t iona l  s ide  o f  our  

bus iness bu t  on  the  opera t iona l  s ide  o f  the  bus iness,  I  do  

be l ieve  tha t  f inanc ia l  cont ro ls  pa r t i cu la r l y  a t  the  leve l  o f  

the  Ch ie f  F inanc ia l  Off i ce r,  somebody w i th  au thor i t y  must  20 

have leaned on them and they poss ib l y  d id  no t  have an  

escape rou te  the  way i t  must  have been –  and they jus t  

a l lowed these th ings to  happen.   Ja .  

ADV PRETORIUS SC:    You ta lk  a t  paragraph 19,  Mr  Ja f ta ,  

o f  cor rec t i ve  measures and what  you have done to  rec t i f y  
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the  prob lems you came across.   What  were  or  a re  those 

cor rec t i ve  measures?  

MR JAFTA:    The f i rs t  one,  Cha i r,  was an ins t ruc t ion  tha t ,  

as  I  had ind i ca ted  ear l ie r,  tha t  whoever  appeared  on the  

reg i s te r  o f  debto rs  must  re tu rn  money tha t  be longs to  the  

SSA and tha t  happened …[ in tervenes]  

CHAIRPERSON:    What  wou ld  fa l l  under  tha t?   What  

money wou ld  fa l l  under  tha t ,  was contempla ted  in  te rms o f  

money to  be  re turned.   I t  was not  loans,  i s  i t  no t?  

MR JAFTA:    Le t  me exp la in ,  Cha i r.   I f  I  t rave l  to  anothe r  10 

count ry,  to  count ry  m i les ,  there  is  a  f ramework  tha t  

de termines what  my temporary  advance shou ld  be  in  m i les .  

So I  wou ld  be  g i ven a  temporary  advance and then I  come 

back a f te r  fou r  days,  the  regu la t ion  is  tha t  w i th in  

reasonab le  po in t  o f  t ime,  I  th ink  i t  i s  a  day or  two,  I  shou ld  

have tendered invo ices and account  fo r  a l l  expend i tu res .  

CHAIRPERSON:    Ja ,  ja .  

MR JAFTA:    Accommodat ion  and every th ing .   I  took  a  tax i ,  

I  account  fo r  tha t .   Now to  tha t  ex ten t  because  I  have  

money o f  the  organ isa t ion  I  am captured as  somebody who 20 

is  owing the  organ isa t ion  and once  I  tender  a l l  the  i nvo ices  

I  have se t t led ,  now I  do  no t  owe  anyth ing .   The prob lem 

then ar ises  when,  as  I  have ind ica ted ,  when you fund 

pro jec ts  th rough the  temporary  advance ins t rument .   Then  

now,  as  we have jus t  i l l us t ra ted ,  I  am in  possess ion  o f  R20 
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m i l l i on  tha t  be longs to  the  s ta te .    

So when the  CFO br ie fs  me and we get  to  th is  i tem 

or  th is  chapter  i n  the  br ie f ing  on  debtors ,  I  am astounded 

as  to  how anybody can owe a  s ta te  depar tment  a  some o f  

R20 mi l l ion .    

I t  i s  a t  tha t  po in t  tha t  then I  ge t  to  know tha t  a  

p roper  fund ing  ins t rument  was ignored and the  temporary  

advance was employed fo r  fund ing  pro jec ts .   So the 

ins t ruc t ion  then was,  everybody who owes the  organ isa t ion  

money,  because o f  th is  i r regu lar  a r rangement ,  must  re tu rn  10 

the  money back to  the  organ isa t ion .  

A b i t  o f  a  pa in fu l  exerc ise  because  now I  have g iven  

Mr  Pre tor ius  R12 mi l l ion  twe lve  months  ago fo r  a  p ro jec t  o f  

24  months .   Now where  i s  the  money,  the  invo ices  cannot  

be  reconc i led  and then he te l l s  me no,  my w i fe  and I  use  

one account ,  we  se t t led  the  bond,  we d id  th i s ,  we d id  – 

meanwhi le  I  have  sa id  re tu rn  a l l  the  money.  

Now when I  say  re turn  a l l  the  money i t  i s  w i th  the  

prov iso  tha t  we w i l l  con t inue to  fund leg i t imate  pro jec ts  bu t  

the  money must  come back to  the  SSA.    20 

So tha t  i s  the  f i rs t  th ing  tha t  we d id .   So I  gave a  

d i rec t i ve ,  I  th ink  i t  was the  second week or  so  o f  May  

2018.  

CHAIRPERSON:    So  re tu rn ing  the  money inc luded 

prov id ing  -  account ing  fo r  the  money by  way o f  p rov id ing  
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rece ip ts  and so  on .  

MR JAFTA:    Yes.  

CHAIRPERSON:    So  i t  was not  jus t  about  re tu rn ing  cash.  

MR JAFTA:    Yes,  yes .  

CHAIRPERSON:    Bu t  i t  inc luded re turn ing  cash  where  

somebody might  be  in  possess ion  o f  cash tha t  be longs to  

the  organ isa t ion  tha t  shou ld  no t  be  w i th  them.  

MR JAFTA:    Yes.  

CHAIRPERSON:    Ja .   Okay and then o f  course  i f  I  cannot  

account  fo r  the  money,  fo r  the  R2 mi l l ion ,  R5 mi l l ion  or  10  10 

or  even 20,  tha t  means I  cannot  re tu rn  the  money.  

MR JAFTA:    Yes.  

CHAIRPERSON:    And then what  happens?  

MR JAFTA:    In  tha t  ins tance,  Cha i r,  the  fo l low ing 

happened and tha t  i s  why I  sa id  i t  was  a  pa in fu l  exerc i se ,  

there  are  co l leagues who obv ious l y  had used the  money fo r  

purposes o ther  than those fo r  wh ich  the  money was g i ven 

to  them.   Now i f  you owe us a  sum o f  money,  in  po l i cy  we  

can deduct  up  to  an  x  percentage o f  you r  income per  month  

towards se t t l ing  your  debt .   20 

 Now we wou ld  work  i t  ou t  w i th  you tha t  in  fac t  

Loy iso ,  now you are  53  years ,  you have le f t  w i th  7  years  

be fore  re t i remen t ,  you can coun t  how many more  pay  

cheques are  due to  Loy i so  and we  w i l l  work  ou t  tha t  l i s ten ,  

i f  we cont inue to  deduct  15  000  f rom your  sa la ry,  you  
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wou ld  no t  have pa id  th is  R1.5  m i l l ion  tha t  you owe.   In  tha t  

case,  because we were  qu i te  de te rmined to  ge t  the  money,  

we wou ld  agree tha t  bu t  i t  looks  l i ke  your  pens ions have  

got  a  b i t  o f  fa t  re la t i ve  to  what  you  owe us,  so  i t  i s  p rudent  

tha t  you res ign  and then we access ou r  money and br ing  i t  

back to  the  f i scus .    

And what  you do shou ld  no t  rea l l y  concern  us  

because you have used tha t  money,  you are  a  m i l l ion  rand 

r i cher  in  any event ,  i t  shou ld  no t  be  –  and  I  must  

emphas ise  th is  po in t ,  i t  shou ld  no t  be  tha t  we were  crue l  10 

w i th  peop le ,  they  have used 1  m i l l ion ,  now they cannot  pay  

i t  back,  so  they g ive  us  f rom the i r  pens ions because they  

are  a  m i l l i on  rand r i cher  and then  we w i l l  ge t  our  money in  

tha t  fash ion .  

CHAIRPERSON:    And has tha t  la rge l y  worked o r  i s  i t  s t i l l  

too  ear l y  to  say?  

MR JAFTA:    I t  has  worked,  there  are  ou ts tand ing  cases.  

CHAIRPERSON:    Yes.  

MR JAFTA:    Yes.  

CHAIRPERSON:    Bu t  i t  has  worked in  some cases.  20 

MR JAFTA:    I t  has  worked,  yes .  

CHAIRPERSON:    Okay.  

MR JAFTA:    The  one th ing  we do not  do  is  to  wr i te -o f f  the 

debt  and say -   we do not  wr i te  o f f  the  deb i t  and say,  you  

know,  we do not  wr i te  o f f  the  debt ,  yes .  
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CHAIRPERSON:    Yes,  ja ,  ja ,  ja .  

ADV PRETORIUS SC:    In  parag raph 19,  f i rs t  bu l le t ,  you 

say i l l ega l  opera t ions were  te rm inated and you dea l  w i th  

tha t  in  de ta i l  in  paragraph 19.1 .   I f  you  w i l l  g ive  some 

examples  o f  the  opera t ions te rm ina ted p lease? 

MR JAFTA:    There  is  numerous o f  them,  Cha i r,  bu t  one o f  

them,  fo r  ins tance,  wou ld  have been the  pro tec t ion  

serv i ces  prov ided  to  Mr  Co l len  Maine,  Ms Dudu Myen i ,  the  

serv i ces  tha t  were  pu t  a round Ms Ntu l i -Zuma,  tha t  was 

te rm inated and severa l  o ther  …[ in tervenes]  10 

ADV PRETORIUS SC:    The pro tec t ion  serv i ces  to  the 

Pres ident  and Deputy  Pres ident .  

MR JAFTA:    Obv ious l y  those were  te rm inated.  

ADV PRETORIUS SC:    No,  no ,  o f  the  count ry.  

MR JAFTA:    Come aga in?  

ADV PRETORIUS SC:    You do not  ment ion  the  secur i t y  

serv i ces  to  the  Pres ident  and  the  Deputy  P res ident  

p rov ided by  the  SSA.   I  be l ieve  those have been 

te rm inated.  

MR JAFTA:    O f  Pres ident  o f  the  Repub l ic?  20 

ADV PRETORIUS SC:    Yes.  

MR JAFTA:    No,  those wou ld  be  prov ided by  the  South  

A f r i can Po l i ce  Serv ices .  

ADV PRETORIUS SC:    Yes  but  the  SSA se rv i ces  

…[ in tervenes]  
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CHAIRPERSON:    I  th ink  Mr  Pre to r ius  i s  ta lk ing  about ,  the  

pro tec t ion  se rv i ces  tha t  Mr  –  or  Dr  Mufamadi  to ld  us  about  

yes terday in  respect  o f  the  era  o f  Mr  Jacob Zuma,  I  th ink 

he  sa id  the  S ta te  Secur i t y  Agency  appeared to  be  runn ing  

some k ind  o f  p ro tec t ion  serv i ces .  

MR JAFTA:    Oh.  

CHAIRPERSON:    Which  were  in  add i t ion  to  the  pro tec t ion  

prov ided by  SAPS to  the  Pres iden t .  

MR JAFTA:    Oh,  ja ,  ja .  

CHAIRPERSON:    I  th ink  he  is  ta lk ing  about  tha t ,  whethe r  10 

tha t  add i t iona l  p ro tec t ion  to  the  Pres ident  and  Deputy  

Pres ident  –  I  do  no t  know i f  there  was Deputy  Pres ident  

p ro tec t ion  g i ve .  

MR JAFTA:    Okay.  

CHAIRPERSON:    Whether  tha t  was te rm inated.   I  th ink 

tha t  i s  what  he  is  ask ing .  

ADV PRETORIUS SC:    Yes.  

MR JAFTA:    No,  then tha t  e lement  o f  i t  was te rm ina ted.  

ADV PRETORIUS SC:    And then the  second bu l le t  in  

parag raph 19.1 ,  what  was te rm ina ted there?  20 

MR JAFTA:    The  …[ in tervenes]  

CHAIRPERSON:    Bu t  le t  us  c la r i f y  th is .   Mr  Pre tor ius  

m ight  know bet te r,  he  is  the  ev idence leader,  I  d id  hear  

about  tha t  t ype o f  p ro tec t ion  hav ing  been prov ided  by  the  

S ta te  Secur i t y  Agency to  Mr  Zuma when he was Pres ident  
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in  add i t ion  to  the  SAPS pro tec t ion  bu t  I  d id  no t  hear  about  

such p ro tec t ion  be ing  prov ided  by  the  S ta te  Secur i t y  

Agency to  the  Deputy  Pres ident ,  wh ichever  Deputy  

Pres ident  Mr  Pre tor ius  may be ta lk ing  about .  

ADV PRETORIUS SC:    What  was the  pos i t ion ,  do  you  

know? 

MR JAFTA:    The  deta i l  o f  i t ,  Cha i r,  i s  as  fo l lows.   I  cannot  

reca l l  the  prec i se  da te  now but  there  was a  pro jec t  

whereby members  o f  the  SSA wou ld  prov ide  pro tec t ion  to  

the  Pres ident ia l  Je t  Inkwaz i .  10 

CHAIRPERSON:    Sor ry,  jus t  say  tha t  aga in?  

MR JAFTA:    They wou ld  prov ide  pro tec t ion  to  the  –  they 

wou ld  secure  the  Pres ident ia l  p lane.   Yes.   Now the  je t  tha t  

the  Pres ident  uses is  the  proper ty  o f  the  South  A f r i can  

Nat iona l  Defence  Force ,  the  A i r  Fo rce ,  in  par t i cu la r,  bu t  we 

had these members  who wou ld  then be dep loyed to  watch  

over  the  a i rc ra f t  w i th in  the  count ry  and w i thout  the  count ry  

and tha t  i s  what  was te rm inated w i thout  leav ing  the  a i rc ra f t  

exposed.   That  i s  what  was te rm inated,  most  de f in i te ly,  

yes .  20 

ADV PRETORIUS SC:    The  ev idence g iven by  Dr  

Mufamadi  was a  l i t t le  more  de ta i l ed  and he spoke  o f  the 

t ra in ing  o f  secur i t y  serv ices  personne l  in  a  fo re ign  count ry  

and he is  be ing  dep loyed fo r,  amongst  o the rs ,  the  

Pres ident  and the  Deputy  Pres iden t .   Do you know anyth ing  
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about  tha t?   And  I  am ta lk ing  about  Pres ident  Zuma and  

the  Deputy  Pres ident .  

MR JAFTA:    There  are  …[ in tervenes]  

CHAIRPERSON:    Deputy  Pres ident  who?  

ADV PRETORIUS SC:    Wel l ,  i t  depends on the  t ime.  

CHAIRPERSON:    I t  depends on the  t ime,  tha t  i s  why i t  

i s… Wel l ,  be fore  2014 the  Deputy  Pres ident  was Pres ident  

Mot lan the .   From 2014 up to  beg inn ing  o f  2018 the  Deputy  

Pres ident  was Mr  Ramaphosa.   So i t  i s  impor tan t  i f  we ta lk  

about  the  Deputy  Pres ident  hav ing  been prov ided w i th  10 

pro tec t ion  f rom the  S ta te  Secur i t y  Agency in  add i t ion  to  

SAPS pro tec t ion ,  we need to  know wh ich  one we a re  

ta lk ing  about .  

ADV PRETORIUS SC:    Cha i r,  may  I  in te rvene?  Th is  i s  no t  

in  the  s ta tement .  

CHAIRPERSON:    Oh.  

ADV PRETORIUS SC:    And i t  may  be a  leg i t imate  quest ion  

bu t  no  3 .3s  have  been issued to  any Deputy  Pres ident  o f  

whatever  e ra .  

CHAIRPERSON:    Okay.   No,  I  jus t  wanted to  make su re  20 

tha t  we do not  have a  s i tua t ion  where  somebody says you  

have imp l ied  tha t  I  rece ived th is  p ro tec t ion  when I  d id  no t  

because you d id  no t  exp la in  wh ich  Deputy  Pres ident  o r  

when,  you know,  bu t  –  we w i l l  c la r i f y  tha t .  

ADV PRETORIUS SC:    Ja ,  okay.  
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CHAIRPERSON:    The issue o f  communi ty -based 

organ isa t ions,  what  p ro jects  there  were  te rm inated?  

MR JAFTA:    There  were  pro jec ts  par t i cu la r l y  in  the 

Weste rn  Cape where  communi ty-based organ isa t i ons had  

been employed …[ in tervenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Pre tor ius  and Mr  Ja f ta ,  I  

wou ld  l i ke  us  to  take  a  shor t  b reak and then  we w i l l  

con t inue a f te rwards.   I  meant  fo r  us  to  take  a  break a t  four.   

How long w i l l  we  need when we come back,  Mr  Pre tor ius?   

I  am not  pu t t ing  pressure ,  I  jus t  want  to  have an idea.   An 10 

hour?  

ADV PRETORIUS SC:    Less than an hour.  

CHAIRPERSON:    Ja ,  okay.   No,  tha t  i s  a l r igh t .   So we w i l l  

jus t  take  a  f i f teen  minutes  b reak.   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    There  was a  smal l  m ishap.  

ADV PRETORIUS SC:    Yes,  we unders tand.  

CHAIRPERSON:    Bu t  tha t  i s  the  r i sk  o f  us ing  o ld  

bu i ld ings.  20 

ADV PRETORIUS SC:    And o ld  l i f ts .  

CHAIRPERSON:    Yes,  bu t  le t ’s  cont inue and  

. . . [ in te rvenes]   

ADV PRETORIUS SC:   Thank you Cha i r,  I  hope tha t  i s  a l l  

in  o rder.  
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CHAIRPERSON:    No,  no  every th ing  is  in  o rde r,  thank you.  

ADV PRETORIUS SC:    Parag raph 19.1  you ta lk  o f  

communi ty  based  organ isa t ions es tab l i shed as  a  cover  to  

in f luence po l i t i ca l  deve lopments  in  the  count ry,  those  

pro jec ts  be ing  te rm inated?  

MR JAFTA:    Yes ,  yes ,  those pro jec ts  i t  i s  a  w ide  range o f  

i l l ega l  what  we have judged to  have been i l lega l  p ro jec ts  

tha t  were  run ,  some o f  them us ing  the  fo rmat  o f  communi ty  

based organ isa t ions fo r  par ty  po l i t i ca l  ends,  those were  

te rm inated…[ in te rvenes] .  10 

ADV PRETORIUS SC:    G ive  us  one example  w i thout  

naming the  pe rpet ra tors  names but  the  –  maybe those 

par t ies  a f fec ted?  

MR JAFTA:    I t  wou ld  be  –  i t  wou ld  be ,  fo r  ins tance,  the  

example  I  made  ment ion  o f  a round Rustenburg  and the  

P la t inum Be l t  es tab l i sh ing  a  un ion  tha t  wou ld  be  

te rm inated –  i t  wou ld  be  a  pro jec t ,  I  can  th ink  o f  one in  the  

Weste rn  Cape where  tha t  was  exp l i c i t l y  p rov ided to  

improve the  fo r tunes o f  the  ANC wi th in  var ious  

communi t ies  around the  Wes tern  Cape,  tha t  was 20 

te rm inated…[ in te rvenes] .  

ADV PRETORIUS SC:    And anyth ing  to  do  w i th  the  EFF? 

MR JAFTA:    No,  no th ing  to  do  w i th  EFF a t  a l l ,  ja  and then  

there  w i l l  be  o the r  fo rms o f  communi ty  based organ isa t ions  

or  NGO’s  tha t  we  te rm inated,  s imp ly  because they d idn ’ t  –  
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they  were  no t  cons i s ten t  w i th  our  lega l  

mandate…[ in tervenes] .  

ADV PRETORIUS SC:    They were  no t  

concerned…[ in tervenes] .  

MR JAFTA:    They were  no t  cons is ten t  w i th  – the  purposes  

were  no t  cons is ten t  w i th  our  lega l  mandate ,  and those were  

te rm inated as  we l l .  

ADV PRETORIUS SC:    Then –  we l l ,  le t ’s  jus t  c la r i f y  one 

aspect .   You say communi ty  based organ isa t ions  

es tab l i shed as  a  cover,  d id  the  SSA invo lved i t se l f  in  the  10 

es tab l i shment  o f  communi ty  based  organ isa t ions?  

MR JAFTA:    Can  you repeat  tha t  s i r?  

ADV PRETORIUS SC:    You say –  the  second bu l le t  in  

parag raph 19.1 ,  you say,  

“Amongst  the  opera t ions te rm inated,  was an  

opera t ion  or  were  opera t ions invo lv ing  communi ty  

based organ isa t ions es tab l i shed  as  a  cover  to  

in f luence po l i t i ca l  deve lopments  in  the  count ry ” .  

MR JAFTA:    Yes.  

ADV PRETORIUS SC:    Es tab l i shed by  the  SSA? 20 

MR JAFTA:    Yes.  

ADV PRETORIUS SC:    R igh t  and then the  next  bu l le t  

says,  

“Po l i t i ca l  In te l l igence opera t ions conducted outs ide 

the  lega l  mandate  o f  the  agency” .  
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 Wou ld  those be In te l l igence opera t ions in  re la t ion  

to  po l i t i ca l  o rgan isa t ions o r  what  opera t ions  were  

te rm inated?  

MR JAFTA:    There ’s  in te l l igence –  the  opera t ions tha t  

were  –  as  I ’d  ind ica ted ,  Cha i r,  be fore  lunch,  w i th in  –  

dynamics  w i th in  the  ANC for  an  example  wou ld  invar iab ly  

lead to  the  SSA be ing  o r  under tak ing  a  pro jec t  whereby 

they wou ld  conduct  opera t ions aga ins t  o ther  members  o f  

the  ANC.  Now,  tha t  wou ld  be  Po l i t i ca l  In te l l igence w i th in  

the  ANC and those are  the  k inds o f  p ro jec ts  tha t  were ,  10 

most  de f in i te ly  te rm inated.  

ADV PRETORIUS SC:    Te rminated because they fe l l  

beyond the  mandate  o f  the  SSA? 

MR JAFTA:    Yes.  

ADV PRETORIUS SC:    And,  there fo re ,  you ’ re  qu i te  

jus t i f ied  in  ta lk ing  about  them? 

MR JAFTA:    Yes.  

ADV PRETORIUS SC:    Then in  paragraph 19.2  you dea l  

w i th  te rm inat ing  re la t ions  w i th  persons u t i l i sed  by  the  

agency.   You had ment ioned th is  be fore ,  bu t  do  you have  20 

anyth ing  to  add there?  

MR JAFTA:    There ’s  a  who le  group o f  peop le  who 

emerged,  Cha i r,  when I  say  we sa id  peop le  mus t  re tu rn  

mon ies  bu t  w i l l  con t inue to  fund  pro jec ts ,  you ’d  f ind  tha t  

there ’s  a  group o f  peop le  in  some par t  o f  the  coun t ry  and  
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th is  p redominan t ly  happened in  Kwa-Zu lu  Na ta l  and  

Gauteng,  there  wou ld  be  a  group o f  peop le  –  and obv ious l y  

o ther  p rov inces,  there  wou ld  be  a  group o f  peop le  who  

wou ld  emerge and say,  we have not  been pa id ,  you  owe us  

th is  amount  o f  money we are  go ing  to  take  you to  cour t ,  we 

were  work ing  as  a  team because fund ing  wou ld  have dr ied  

up  and then i t  wou ld  be  exp la ined what  the  purpose o f  a  

par t i cu la r  p ro jec t  wou ld  be  and i f  i t  does not  sa t i s fy  the  

f ramework  prov ided by  the  law,  then fund ing  wou ld  s top  

and then these peop le  wou ld  emerge one a f te r  the  o the r  10 

and we wou ld  l i s ten  to  each one o f  them.   The Inspecto r  

Genera l  fo r  In te l l igence a l so  l i s tened to  some o f  them.   A 

great  degree o f  co inc idence be tween those tha t  were  

l i s tened to  by  the  Inspector  Genera l  fo r  In te l l igence and  

ourse l ves and in  most  o f  those cases we came to  the 

cor rec t  dec is ion  tha t ,  whereas there  has been some fo rm o f  

a  re la t ionsh ip  be tween the  agency  and such a  re la t ionsh ip  

was un lawfu l  o r  i r regu lar  and the re fore  we wou ld  f ind  a  

way o f  par t ing  ways w i th  severa l  o f  those peop le  and then  

there ’d  be  peop le  who wou ld  come up and say,  we were  20 

taken to  count ry  X  and we rece ived th is  k ind  o f  t ra in ing ,  we 

were  awai t ing  in tegra t ion  in to  the  SSA –  employment  to  the 

SSA.   I  must  say,  Cha i r,  i t  was qu i te  pa in fu l  because some 

o f  them had been recru i ted  f rom permanent  jobs  and they  

came in  some fo re ign  ju r isd ic t ions  bu t  there  are  cer ta in  



26 JANUARY 2021 – DAY 331 
 

Page 139 of 167 
 

p rocesses tha t  wou ld  no t  have been sa t is f ied  and then we  

wou ld  w in  them o f f  and te rm inate  the  re la t ionsh ip  w i th  such 

peop le .  So,  i t ’s  tha t  ca tegory,  Cha i r,  o f  peop le  tha t  –  

among o thers ,  those are  the  ca tegor ies  o f  peop le  tha t  we 

te rm inated re la t ions .   As  a mat te r  o f  fac t ,  one even had a  

susp ic ion  tha t ,  poss ib ly,  word  had gone a round tha t  show 

up a t  the  SSA,  cer ta in  l i t i ga t ion ,  SSA wi l l  pay  you .   Such  

was the  ex ten t  to  wh ich  th is  p rob lem p resented i t se l f  o f  

these groups o f  young peop le ,  yes .  

ADV PRETORIUS SC:    In  19 .3 .1  and 19.3 .2  o f  your  10 

a f f idav i t  you ta l k  o f  a t tempts  to  recover  opera t iona l  funds 

tha t  had been g iven to  members  or  peop le  ou ts ide  the  

agency and you say tha t ,  tha t  p rocess is  ongo ing ,  you ’ve  

g iven ex tens ive  ev idence in  tha t  regard ,  do  you have 

anyth ing  to  add?  

MR JAFTA:    No,  I  don ’ t  have anyth ing  e l se  to  add on tha t .  

ADV PRETORIUS SC:    You dea l  in ,  19 .3 .3 ,  w i th  the  

prob lem o f  recover ing  f i rearms,  tha t ’s  p i s to ls  and  assau l t  

r i f les  wh ich  members  had kept  in  the i r  cus tody in  b reach o f  

Corpora te  Po l i cy  and you say tha t ,  fo r  a  number  o f  years ,  20 

no  one w i th in  the  agency Management  knew where  the  

f i rearms were  s to red and what  they had been used fo r.   Do  

you have any comment  on  tha t  and in  par t i cu la r  to  say to  

the  Cha i r,  whethe r  you were  conf ident  tha t  a l l  the  f i rea rms 

tha t  were  d is t r ibu ted  as  par t  o f  lawfu l  o r  un lawfu l  p ro jec ts ,  
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have now been recovered?  

MR JAFTA:    Cha i r,  ea r l ie r  when I  was ta l k ing  to  abuse o f  

resources,  I  made a  d i s t inc t ion  be tween abus ing  mon ies ,  

abus ing  personne l  and abus ing  assets  such as  f i rearms,  

cars  and immovab le  assets ,  th is  re la tes  to  tha t  bu t  i t  i s  

spec i f i c  to  f i rearms.   There  are  prescr ip ts  in  p lace  tha t  

govern  the  management  o f  f i rearms and ammuni t ion  in  our  

possess ion .   Notw i ths tand ing ,  the  ex is tence o f  such  

prescr ip ts  wh ich  have not  lapsed,  f i rearms were  taken out  

o f  our  cus tody and these f i rea rms were  g i ven to  peop le  in  10 

many ins tances or  in  some ins tances to  non-members  o f  

the  SSA.   We t r ied ,  the  best  we  cou ld  –  th is  i s ,  aga in ,  

w i th in ,  p redominant ly  the  spec ia l  opera t ions env i ronment .   

We t r ied  to  ge t  those f i rearms back in to  our  cus tody and 

we d id  rece ive  –  or  we co l labora ted  w i th  the  o f f i ce  o f  the  

Inspecto r  Genera l  and va r ious en t i t ies  w i th in  the  agency.   

We were  ab le  to  recover  some f i rearms but  we –  in  respect  

to  ammuni t ion ,  some o f  the  ammuni t ion  tha t  we recovered  

had c lear l y  never  be longed to  the  SSA and the  there  is  an  

ongo ing  invest iga t ion  in to ,  why –  what  happened to  the 20 

ammuni t ion  o f  the  SSA why are  we rece iv ing  back 

ammuni t ion  tha t  doesn ’ t  be long to  us  bu t  in  respec t  to  the 

f i rearms tha t  we ’ve  s ince  recovered,  a l l  o f  them were  

sur rendered fo r  p roper  invest iga t ions –  ba l l i s t i c  

invest iga t ions w i th in  the  South  A f r ican Po l ice  Serv ices ,  the  
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be t te r  to  de term ine and sa t is f y  ourse l ves tha t  none o f  

those had been used in  any cr im ina l i t y  in  the  count ry.   To  

be  su re ,  Cha i r,  we have not  recovered a l l  o f  the  f i rearms,  

there  are  f i rea rms tha t  remain  ou ts tand ing  and  there  are 

e f fo r ts  in  p lace ,  desp i te  d i f f i cu l t  to  recover  such f i rea rms 

and as  I  say  to  de termine  what  happened to  our  

ammuni t ion  and why we get  back ammuni t ion  tha t  was 

never  ours  in  the  f i rs t  p lace .  

ADV PRETORIUS SC:    A l r igh t ,  wou ld  i t  be  co r rec t  to  

conc lude then tha t ,  a t  leas t  in  some cases,  f i rearms issued  10 

under  the  rub r ic  o f  un lawfu l  p ro jec ts  o r  a l leged un lawfu l  

p ro jec ts  may s t i l l  be  “ou t  there ”?  

MR JAFTA:    As  I ’m  s i t t ing  here ,  Cha i r,  I  cannot  g ive  any  

abso lu te  guarantees about  what  those f i rea rms were  used 

fo r.   I  have anx ie ty  about  a  poss ib i l i t y  tha t  they may have  

been used fo r  –  in  p rosecut ion  o f  c r im ina l i t y  bu t  most  

de f in i te ly  no t  –  i t  w i l l  be ,  aga in ,  one o f  those abuses o f  

due process and assets  o f  the  SSA.  

ADV PRETORIUS SC:    Then in  paragraph 19.3 .4  you ta lk  

o f  invest iga t ions  tha t  a re  underway w i th  respect  to  20 

movab le  and immovab le  proper ty,  b r ie f l y  what  a re  those 

and what  i s  the  s ta te  o f  those invest iga t ions?  

MR JAFTA:    The –  th i s  i s  when  I  made th i s  jes t  about  

Advocate  Nzabeza.   We have ins tances where ,  w i th in  the  

contex t  o f  the  Cov id  env i ronment ,  movab le  and immovab le  
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assets  were  procured but  in  o rder  to  p rov ide  and susta in  

cover,  they wou ld  be  reg i s te red in  the  names o f  members  

or  non-members ,  cer ta in ly  opera t ives  in  tha t  env i ronment  

o r  fo rmer  members  and those assets ,  because  i t ’s  an  

i l l ega l i t y,  Cha i r,  you procure  an  immovab le  asset  as  SSA 

and then you reg i s te r  i t  in  the  name o f  Loy iso .   In  essence  

tha t  asset  be longs to  Loy iso .   Now,  how does the  agency 

and the  S ta te ,  there fo re ,  recover  tha t  wh ich  be longs to  i t ,  

to  i t se l f  when,  in  law –  in  the  eyes  o f  the  law these  assets  

i s  par t  o f  the  es ta te  o f  Loy iso .   There  are  ins tances where  10 

some o f  the  peop le  to  whom –  or  aga ins t  whom these 

assets  were  reg i s te red,  have s ince  passed on and in  those 

ins tances such assets  remain ,  in  law,  par t  o f  the  es ta te  o f  

the  deceased and we have very  l i t t le  recourse  to  go  to  the 

–  to  the  surv iv ing  members  o f  the  deceased to  say,  by  the 

way whereas your  fa ther  o r  you r  o ther  owns th i s  reg is te r  o f  

assets ,  asset  three  and asset  seven and asse t  e igh t  

ac tua l l y  be longs to  the  SSA because i t  was done,  ra the r  

reck less ly.  

CHAIRPERSON:    I  wou ld  imag ine  tha t ,  a t  leas t  in  some 20 

cases,  you ought  to  be  ab le  t o  recover  i t  i f  you  can show 

tha t  i t  was bough t  w i th  money prov ided by  SSA for  cer ta in  

purposes or  i t  was bought  w i th  money tha t  was meant  fo r  

cer ta in  leg i t imate  purposes but  was abused,  bas i ca l l y  the  

money was s to len  f rom the  agency to  buy th is  p roper ty  
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wh ich  was reg i s te red in  the  name o f  somebody tha t  

ac tua l l y,  in  rea l i ty  i t  be longs to  SSA or  were  you are  ab le  

to  exp la in  tha t ,  because o f  the  na ture  o f  some o f  the  

opera t ions o f  SSA i t  somet imes happens tha t  p roper ty  i s  

reg i s te red in  the  name o f  somebody,  and employee o f  SSA 

but  bo th  the  employee and SSA know tha t  i t ’s  no t  h is  

persona l  p roper t y  bu t  in  te rms o f  war  tha t ’s  what  w i l l  

happen but  o f  course ,  the re  m ight  be  o thers  where  you 

might  no t  have  enough in fo rmat ion  to  p lace  before  or  

rep resent  a t  cou r t  to  conv ince the  cour t  tha t ,  leg i t imate ly  10 

i t s  SSA’s proper ty,  yes .  Ja  so  there  may be s i tua t ions  

where  SSA can recover  those proper t ies  bu t  I ’m  sure  there  

w i l l  be  o thers  where  i t ’s  d i f f i cu l t .  

MR JAFTA:    Yes.  

CHAIRPERSON:    Ja ,  okay,  Mr  Pre tor ius?  

ADV PRETORIUS SC:    I f  you ’ l l  bea r  w i th  me a  m inute ,  

Cha i r.   In  pa ragraph 20 you dea l  w i th  the  i ssue o f  

execut ive  ove r reach and you dea l  w i th  i t  a t  a  po l i cy  leve l .    

Wi thout  naming  or  imp l ica t ing  any pa r t i cu la r  execut ive  

member,  wou ld  you jus t  te l l  the  Cha i r,  p lease,  what  your  20 

v iew is  in  re la t ion  to  the   re la t ionsh ip  be tween the  agency  

and the  execut ive  and what  your  v iews are  in  tha t  regard?   

I t ’s  impor tan t  because the  Cha i r  has to  cons ide r  these  

issues.  

MR JAFTA:    The re la t ionsh ip  be tween the  Account ing  
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O f f i cer  w i th in  the  C iv i l ian  In te l l igence Agency and the  

Min is te r  i s  p rov ided fo r  in  law,  the  admin is t ra t ion  must  

account  to  the  execut ive ,  the  execut ive  de termines po l i cy,  

de termines pr io r i t ies ,  the  leg i s la tu re  the  resources and 

then there ’s  account ing  fo r  the  ac t iv i t ies  tha t  have to  be  

under taken.   Dur ing  the  per iod  under  rev iew,  there  is  –  

there ’s  a  very  s t rong body o f  ev idence and c i r cumstant ia l  

ev idence tha t…[ in tervenes] .  

CHAIRPERSON:    And when you  say,  under  rev iew,  you  

mean the  pe r iod  tha t  was rev iewed  by  the  execut ive  pane l?  10 

MR JAFTA:    Th i s  wou ld  be  the  per iod ,  Cha i r,  par t i cu la r l y  

a f te r  2009.  

CHAIRPERSON:    2009 to  ea r ly  2018?  

MR JAFTA:    Yes,  there  is  ev idence o f  –  cer ta in l y  

p resented to  me where  members  o f  the  Nat iona l  Execut ive  

or  a t  leas t  the  Min i s te rs  respons ib le  regu lar ly  ran  

opera t ions tha t  wou ld  mean they ran  –  they handed  

sources,  they tasked them,  they ’ l l  deb r ie f  them,  they must  

obv ious ly  genera te  repor ts ,  ana lyse  and a l l  –  and  do a l l  

the  processes tha t  a re  done in  the  In te l l igence cyc le  and  20 

then poss ib ly  adv ise  themse lves because they are  in  the 

po l i cy  rea lm and poss ib ly  adv i se  the  Pres ident  and /or  the i r  

co l leagues.   There ’s  no  quest ion  in  my mind tha t  th is  d id  

happen.  Now,  in  my exper ience tha t  inherent ly  con ta ins  in  

i t  an  un lawfu l  ins t ruc t ion ,  a  man i fes t l y  un lawfu l  o r  i l l ega l  
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ins t ruc t ion  because the  Execut ive  shou ld  no t  be  invo lved in  

opera t ions.   Now,  in  th is  ins tance,  Cha i r,  I ’d  l i ke  to  express 

th is  op in ion  tha t  th is  p rob lem is  no t  un ique to  the  SSA,  

S ta te  Secur i t y,  i t ’s  a  p rob lem which  is  fa i r l y  w idespread.   I t  

wou ld  a t tend S ta te  owned enterpr i ses  where  the  

rep resenta t i ve  o f  the  shareho lder  wou ld  exer t  the  powers  

o f  the  Board  and the  Board  or  the  Cha i r  o f  the  Board  wou ld  

use the i r  powers  o f  the  Account ing  Off i cer  in  the  i ns tance 

o f  –  so  th is  no t ion  o f  Execut ive  over reach is  no t  someth ing  

un ique to  the  SSA and as  I  say,  inherent  in  i t  i s  th is  10 

prob lem o f  man i fes t l y  un lawfu l  o r  i l l ega l  ins t ruc t ions.   Now,  

in  my v iew,  i t  shou ld  be  tha t  –  because the  prob lem,  I  

be l ieve ,  i s  w idespread i t  goes beyond the  SSA.   Po l i cy  

ins t ruments  shou ld  be  put  together  to  p revent  th is  th ing  

f rom happen ing  to  have an aud i tab le  sys tem and you can  

des ign  someth ing  l i ke  a  requ i rement  tha t  ins t ruc t ions f rom 

the  Execut ive  must  a lways be in  wr i t ing  pu t  toge ther  o r  

communica ted  in  accordance w i th  a  presc r ibed fo rm.  So 

you can say,  I ’m  Min is te r  fo r  th is  por t fo l io ,  cons i s ten t  w i th  

the  prov is ion  o f  th is  c lause or  tha t  c lause o f  the  law and  20 

I ’m  g iv ing  th is  ins t ruc t ion  and i t  i s  in  pursuance  o f  th is  

ob jec t i ve ,  ca r ry  ou t ,  i t ’s  poss ib le  to  work  ou t  a  f ramework  

fo r  ins t ruc t ions to  be  in  wr i t ing  because tha t  p ro f i le  i s  fo r  

cer ta in ty  then ins t ruc t ions a re  aud i tab le  bu t  fu r ther  t o  tha t ,  

the  –  p resent ly  a l l  tha t  the  law says is  tha t  nobody sha l l  
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obey a  man i fes t l y  un lawfu l  o r  i l l ega l  ins t ruc t ion ,  there ’s  

no th ing  e lse  tha t ’s  be ing  sa id .   So,  i t  m igh t  very  we l l  be  

tha t  there  i s  a  need to  expand on tha t  to  c rea te  an  

ob l iga t ion ,  as  an  example  on  her  o r  she who rece ives such 

an ins t ruc t ion ,  to  repor t  i t  to  some autho r i t y  whethe r  in  the  

Execut ive  or  i n  the  Leg is la tu re  and tha t  maybe,  

theore t ica l l y  you  can even say the  Aud i to r  Genera l  must  

have s igh t  and sa t is fy  h imse l f  o r  herse l f  about  the  proper ty  

o f  ins t ruc t ions by  the  Execut ive  and so  shou ld  the  case be 

w i th  the  Leg is la tu re .   I t  m igh t  be  a  d i f fe ren t  de ta i l  in  10 

respect  o f  S ta te owned enterpr i ses  bu t  I  be l ieve ,  Cha i r,   

tha t  th is  i s  i t  i s  supreme cha l lenge  o f  Execut ive  ove r reach  

and i l l ega l  ins t ruc t ions requ i re  a t t en t ion .   By  the  way,  and 

I ’m by  no  means suggest ing  tha t ,  par t i cu la r l y  in  respect  to  

man i fes t l y  un lawfu l  and i l l ega l  ins t ruc t ions,  th is  i s  –  th is  

on ly  ob ta ins  w i th in  the  prov ince o f  the  Execut ive .   Wi th in  

the  admin i s t ra t ion ,  you need s im i la r  measures so  tha t  no 

Account ing  Off i cer  o r  DDG or  Ch ie f  D i rec tor  can g i ve  

man i fes t l y  un lawfu l  o r  i l l ega l  ins t ruc t ions and the re  must  

be  censure  tha t  is  qu i te  ser ious and severe  fo r  those who  20 

breach such prescr ip ts  bu t  i t  i s  a  p rob lem and I ’d  l i ke  to  

re i te ra te ,  Cha i r,  tha t  I  don ’ t  be l ieve  tha t  th is  i s  a  p rob lem 

you need to  In te l l igence.  

ADV PRETORIUS SC:    I f  we may go back,  b r ie f l y,  to  

parag raph 19.4 ,  you ’ve  to ld  the  Cha i r  a l ready and you 
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repeat  he re  in  th is  parag raph tha t  you caused a  number  o f  

invest iga t ions to  be  conducted,  i s  tha t  cor rec t?  

MR JAFTA:    Yes,  tha t ’s  cor rec t .  

ADV PRETORIUS SC:    You  a lso  say tha t  these  

invest iga t ions tha t  y ie lded ev idence o f  what  you te rm,  

f lagrant  cont ravent ions o f  the  law.   

MR JAFTA:    Tha t ’s  cor rec t .  

ADV PRETORIUS SC:    And you a lso  say tha t  in  such 

ins tances,  the  mat te rs  have been re fer red  fo r  c r im ina l  

invest iga t ions to  Law Enforcement  and prosecut ing  10 

author i t ies ,  namely  the  D i rec to ra te  a t  P r io r i t y  Cr ime 

Invest iga t ions,  tha t ’s  the  HAWKS and the  Nat iona l  

P rosecut ing  au thor i t y  as  we l l  as  the  South  A f r i can Revenue  

Serv i ce ,  has tha t  been done?  

MR JAFTA:    Tha t ’s  cor rec t ,  tha t  has been done.  

ADV PRETORIUS SC:    Has anyone been prosecuted as  a  

resu l t?  

MR JAFTA:    No,  no  no t  as  fa r  as  I ’m  aware .  

ADV PRETORIUS SC:     Do you know why?  

MR JAFTA:    I  do  no t  know,  Cha i r,  why but  i t ’s  qu i te  a  w ide  20 

–  th is  body o f  ev idence has been handed over,  par t i cu la r l y  

to  the  HAWKS,  yes.  

ADV PRETORIUS SC:    Aga in ,  there  w i l l  be  fu r ther  

ev idence in  th is  regard .   Cou ld  we go then to  pa ragraph 

21,  there  you re fer  to  a  dec is ion  o f  the  Gauteng H igh Cour t  
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in  the  AmaBhungane Cent re  fo r  Invest iga t ive  Journa l i sm  

versus the  Min i s te r  o f  Jus t ice  and Correc t iona l  Serv i ces  

and o the rs ,  we learn  tha t ,  tha t  dec is ions on  appea l  so  tha t  

i t  –  l i te ra l l y  the  ju ry  i s  ou t  on  the  content  o f  tha t  judgment  

bu t  do  you have,  f rom your  own knowledge and exper ience 

any comments  to  make about  s igna ls  and cyber  capab i l i t ies 

o f  the  count ry  and the  invo l vement  o f  the  SSA in  tha t  

sphere?  

MR JAFTA:    Yes,  I  do  have comments ,  Cha i r,  on  th is  

mat te r.   The wor ld  we l i ve  in  i s  exceed ing ly  d i f f i cu l t  and 10 

dangerous and very  messy and i t  requ i res ,  on  the  bas is  o f  

some o f  the  th ings I  sa id  abou t  secrecy,  t ransparency,  

accountab i l i t y,  as  I  exp la ined,  i t  requ i res  tha t  a l l  ava i lab le  

too ls  a re  employed w i th  g reat  c i r cumspect ion  to  de termine,  

f i rs t  the  na t iona l  secur i t y.   Now,  the  wor ld  we l i ve  in  i s  –  

there  are  cer ta in  th ings tha t  a re  there  in  p lace  today tha t  

were  no t  there  20 /30 years  ago.   The rea l i t y  i s  tha t ,  i f  you  

are  ta lk ing  abou t  te r ro r ism you cou ldn ’ t  have a  decent  

conversa t ion  w i thout  ta l k ing  about  the  dark  web,  w i thout  

ta lk ing  about  recru i tment  on l ine ,  w i thout  ta lk ing  about  20 

communica t ion  on l ine ,  g iv ing  ins t ruc t ions,  command and 

cont ro l  and a l l  o f  those th ings.   Now,  we need ins t ruments  

in  law tha t  wou ld  enab le  us  to  scan the  env i ronment ,  the  

be t te r  to  de tec t  any r i sks  to  na t iona l  secur i t y.  In  o ther  

ju r i sd i c t ions ,  and  I  don ’ t  want  to  ment ion  names,  i f  the 
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Cha i r  pe rmi ts ,  there  is  a  requ i rement ,  fo r  ins tance tha t  –  o r  

there  are  v iews tha t  say,  S igna ls  In te l l igence and s igna ls  

In te l l igence outs ide  the  repub l ic ,  in  the  main ,  i t ’s  bu lk  

in te rcept ion ,  i t ’s  scann ing  the  env i ronment .   You then  

employ  ce r ta in  t oo ls  t o  de termine i f  there  i s  someth ing  

wor th  fo l low ing.  Now,  when you hear  ideas tha t ,  S igna ls  

In te l l igence,  and th is  i s  what ’s  happen ing  in  o ther  

ju r i sd i c t ions ,  S igna ls  In te l l igence  w i thout  a  count ry  o f  

o r ig in  i s  de f in i t iona l l y,  i l l ega l .   That  immedia te ly  t ies  

In te l l igence hands beh ind  the i r  backs because they can ’ t  10 

scan the  env i ronment .   They can ’ t  scan the  env i ronment  

where  they operate i t  could be terror ism, i t  could Trans 

Nat ional  Organised Criminal  Syndicates and these are real  

r isks.  

 On the other hand there has to  be emphasis on 

control  appropr ia te and sui table for the environment but  

there is a lso another aspect  which is cr i t ica l  for that  speci f ic 

area which is eth ical  conduct  of  Intel l igence in the – in  that  

realm of  Signals Intel l igence and in  Cyber.  

 Now Chair  wi th your phone back in  the day late ’90’s  20 

ear ly 2000’s your  phone predominant ly was useful  only for 

sending a sms and talk ing.   But  now you basical ly do 

everything wi th your phone.  So i f  I  tap onto your phone I  

can – I  know everything there is  to  know about  you  l i teral ly  

everything including your house and those who are related to 
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you and everything.   So there must  be suff ic ient  checks and 

balances ethical  but  very effect ive checks and balances to 

prevent  abuse.    

 But  prevent ing abuse should not  mean inadvertent ly  

disabl ing Intel l igence f rom scanning the envi ronment 

because the r isks are real  and i f  you miss an opportuni ty the 

consequence would be to – can be too di re.  

 Now in  other jur isdict ions you have a s i tuat ion where 

you are required in law i f  you tapped on somebody you are 

requi red in law to alert  them that  –  oh by the way I  l istened 10 

to your conversat ions for the past  three months please 

pardon me because you know I  was scanning the 

environment I  d id not  f ind anything.  

 Now you know Chai r  in the real  world there are things 

cal led sleeper agents.   These are people who si t  there do 

not  at t ract  at tent ion to themselves.   They are underground 

operat ives of  MK the Specia l  Branch misses them. 

 Now you have a good sense that  there is  something 

worth fol lowing up on this person.   Now i f  you are going to  

go back and conf i rm to them that  you are l istening to them 20 

and meanwhi le the person is part  of  a sleeper serve or a 

sleeper agent  or  operat ive you are basical ly giv ing away 

what your t ruest  intent ions are.   

 These are the issues that  have to  be canvassed by 

the country.   The balance between pr ivacy and the 
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imperat ives of  Nat ional  Securi ty.   How do we st r ike the 

balance so that  we preserve the r ights to pr ivacy;  we do not  

inf r inge on those but  at  the same t ime we are st i l l  ab le to do 

our  work.   I t  is by no means easy because Chair  and I  do not  

mean to be too long.  

 I  have just  said a moment ago Signals is focussed 

outside of  the Republ ic.   What that  means is that  when the 

Chair  is outside the Republ ic  through that  bulk intercept ion 

exercise I  would also suck in your communicat ions as a 

South Af r ican.  10 

 So the issues are not  – are not  easy.   The converse  

of  i t  is that  now the terror ist  has moved f rom country A is 

inside the Republ ic.   A d i fferent  set  of  rules now appl ies.   So 

– so the issues are not  easy.   I  am ra ising them rather 

rapidly but  these are issues that  require ser ious and careful  

considerat ion;  yes wi th  emot ions but  balanced and take into 

considerat ion Chai r  that  the world is a very,  very messy 

place.  

 I  nearly said something undigni f ied for th is occasion 

but  the wor ld is a messy place Chai r.   Yes.  20 

CHAIRPERSON:   Thank you.   Mr Pretor ius.  

ADV PRETORIUS SC:    Paragraph 22 you reach certain  

conclusions.   Would you place those on record please? 

MR JAFTA:   Come again Mr Pretor ius.  

ADV PRETORIUS SC:   Paragraph 22.  
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MR JAFTA:   Yes.  

ADV PRETORIUS SC:   You reach certain conclusions.   

Would you place those on record please? 

MR JAFTA:   Meaning I  should read paragraph 22? 

ADV PRETORIUS SC:   Yes please or speak to i t .  

MR JAFTA:   Okay.   I  wi l l  just  read i t .  

ADV PRETORIUS SC:   I  am sorry? 

MR JAFTA:   Can I  just  read i t?  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   You may.   Wel l  the DCJ I  am sure wi l l  10 

al low that .  

CHAIRPERSON:   Okay you can read ja.  

MR JAFTA:   Okay.  

“ In simi lar vein the Nat ional  Securi ty doctr ine 

that  is espoused in the White Paper on 

Inte l l igence promotes the creat ion of  a 

societa l  envi ronment that  is f ree f rom 

violence and instabi l i ty whi le engendering 

respect  for the Rule of  Law and human l i fe.   

I t  is mandatory for members in the 20 

performance of  their  funct ions to  obey al l  

lawful  d i rect ions received f rom a person 

having the author i ty to give such d irect ions.   

In terms of  Sect ion 11(1)  of  the Intel l igence 

Service Act  2002 Act  65 of  2002 the White 
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Paper advocates the ut terance to a code of  

conduct  for Intel l igence Off icers premised on 

loyal ty to the state and the const i tut ion 

obedience to the laws of  the country and 

compl iance wi th domest ic values and ethical  

norms and standards.   I t  is therefore 

imperat ive that  the intel l igence community 

inst i l  ethical  inte l l igence pract ices through 

the establ ishment  of  an autonomies ethics of  

th is wi thin the off ice of  the Di rector General  10 

of  the Agency and the inst i tut ional isat ion of  

integr i ty test ing on members. ”  

ADV PRETORIUS SC:   Yes that  ethical  intel l igence off ice or 

ethics off ice has that  been establ ished – is there any plan to 

establ ish i t?  

MR JAFTA:   Yes there are plans to establ ish i t  but  not  yet .  

ADV PRETORIUS SC:   But  not  yet  i t  is 00:06:56.  

MR JAFTA:   Yes.  

ADV PRETORIUS SC:   And in relat ion to Cyber Securi ty the 

balance that  you talk about  between intel l igence demands 20 

and pr ivate secur i ty or pr ivate pr ivacy real ly.   Has that  yet  

been at tained or is i t  something you hope to at tain? 

MR JAFTA:   There is a process in place that  we are engaged 

with together wi th  the Department of  Just ice.   Yes.    And we 

are giving due regard to best  internat ional  pract ice yes.  
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ADV PRETORIUS SC:   Yes thanks.   One last  issue at  least  

as far as the legal  team is concerned.   We have learnt  as 

part  of  our invest igat ions and also f rom the evidence of  Dr  

Mufamadi that  i t  is  not  c lear  to  the SSA whether  certain 

projects were carr ied out  in accordance with thei r  intent ion 

where the monies aimed at  execut ing a part icular  project  

were actual ly del ivered and received.   One such example is  

Project  Just ice.   And the quest ion that  I  have in that  regard 

is why those invest igat ions have not  gone that  far to  

establ ish whether  the projects have been carr ied out  to their  10 

conclusion? 

MR JAFTA:   The invest igat ions Chair  have y ielded a fai r  

amount of  evidence.   I  should say a 00:08:41 amount of  

evidence.   That  is not  to suggest  that  as I  indicated ear l ier  

we have recovered a l l  the f i re arms.  That  is not  to suggest  

that  we know where al l  of  the money went to;  what i t  was 

used for.   

 I  wi l l  g ive you an example why i t  is di ff icul t  to – to  

conclude the invest igat ions to thei r  logical  conclus ion.   Right  

at  the beginning we detected that  factual ly one of  the 20 

members in  the invest igat ive team was actual ly whispering to 

some of  the people we were invest igat ing that  th is is where 

we are;  th is is the ir  th inking;  we are coming for you.  

 Because i t  is not  a very large community and that  

f rust rates the invest igat ion.   We do re ly on our members and 
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their  good fai th  to  come forward and tel l  us what happened.   

I t  is one thing to  receive an undertaking that  that  wi l l  be 

done.  I t  is qu i te another whether such members actual ly do 

– do fol low up on their  commitment.  

 The other real i ty Chai r  is that  these act iv i t ies 

part icular ly those that  are i l legal  do not  cover one in glory 

and therefore the incent ive you almost  have to  incr iminate 

yoursel f .   You almost  have to incr iminate yoursel f ;  you are 

too embarrassed at  the fact  that  you have gone so far  down 

the low road so to  speak.  10 

 Let  me – let  me i l lustrate the point  I  am making.   You 

would have a member through whose hands l i teral ly north of  

R200 mi l l ion has passed through.  So in  other  words there is  

member who has cumulat ively taken into h is or her custody 

R200 mi l l ion plus.  

 Now when you si t  down with that  member and you 

say,  let  us star t  ta lk ing about th is money.   I t  is  too 

embarrassing;  i t  is too overwhelming for such people to ta lk.   

That  is my opinion.  

 But  at  the same t ime i t  is too onerous a task to ask of  20 

anybody to account for R200 mi l l ion.  

CHAIRPERSON:   Just  repeat  that .  

MR JAFTA:   I t  is too onerous a task to ask somebody to 

account  for R200 mi l l ion because – and this has been my 

experience when you – when you look a person eyebal l  to  
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eyebal l  just  where do you start?  

CHAIRPERSON:    Wel l  I  want  to f ind out  i t  is too onerous for  

who? 

MR JAFTA:   For the one who has to  account.  

CHAIRPERSON:   Ja,  ja the one who must  cal l  for 

explanat ions i t  is not  di ff icul t .  

MR JAFTA:   No the one who cal ls  for explanat ion i t  is not  

di ff icul t  but  the one who has to give the explanat ion i t  is very 

di ff icul t .  

CHAIRPERSON:   Ja.  10 

MR JAFTA:   Now here is the d i f f icul ty in some instances.   

The person wi l l  te l l  you no we ran this project ,  we costed i t ,  

that  is my signature.   And then we say okay f ine.   Say – 

argument sake Chair  R5 mi l l ion.   Okay you t ravel  to Mars 

and then you went to Venus and then you went to Mercury.   

The distance between the three is actual ly 500 ki lometres.  

 Now explain to me you stayed in Bloemfontein –  

downtown Bloemfontein what was the cost  per  night?  

R1000.00.   Where are we going wi th th is conversat ion – we 

are going towards R5 mi l l ion and i t  becomes – i t  becomes a 20 

very – I  have experienced i t ;  i t  becomes a very awkward 

conversat ion on the part  of  those who have to give 

explanat ion.  

 We keep t ry ing i t  is  not  easy.   I t  is not  easy that  I  

must  say.   There is  pushback.   There is pushback no 
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quest ion about i t  and Chai r.  

CHAIRPERSON:   In groups – in groups or at  individual  level  

or both? 

MR JAFTA:   At  individual  level  pushback wi l l  be for instance 

in the form of  somebody meet ing one of  the invest igators 

and say,  no Jaf ta  wi l l  go one day we are going to sort  you 

out .   Jaf ta is going – he is not  going to be forever.   Once he 

goes we are going to remain here.  

CHAIRPERSON:   Int imidat ion.  

MR JAFTA:   Or remarks l ike,  oh so now you are working wi th  10 

Jaf ta you are a sel l -out .   And those have an impact .   Those 

have an impact  they do embolden those who have to 

account.   I t  is  desperate.   I t  is not  that  somet imes people 

have got  away wi th al l  to do anyth ing but  i t  is st i l l  has an 

impact  at  the level  of  the.  

CHAIRPERSON:   Wel l  I  guess that  the fact  that  people make 

threats does not  mean that  i f  there is act ion that  must  be 

taken against  them i t  is not  taken or wi l l  not  be taken 

part icular ly to recover  taxpayers ’ money.   But  maybe what 

you are saying is you have to work wi th certain people wi thin  20 

the organisat ion and i f  they get  threatened and int imidated i t  

does make the job not  easy.   That  is – is that  what you 

mean? 

MR JAFTA:   Yes that  is what I  mean Chai r.  

CHAIRPERSON:   Ja.  
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MR JAFTA:   That  is what I  mean yes.  

CHAIRPERSON:   Ja okay.  

MR JAFTA:   But  – but  to be absolutely certain Chai r  

somebody I  know and I  have known for  a  whi le we had a very 

di ff icul t  conversat ion.   He had to leave on the eve of  his 

ret i rement because we wanted our money and we got  our  

money back.   We got  the money that  belongs to the state 

back.    

 So we do not  – we do not  hesi ta te to do the r ight 

th ing.  10 

CHAIRPERSON:   Ja.  

MR JAFTA:   We do not  hesi tate to do the r ight  th ing.  

CHAIRPERSON:   Yes.  

MR JAFTA:   I t  is the other s ide.  

CHAIRPERSON:   Yes.  

MR JAFTA:   Where there are di ff icu l t ies to get  th ings.   Ja.  

CHAIRPERSON:   Okay.  

 ADV PRETORIUS SC:   This  evidence may yet  be 

forthcoming but  we do not  have i t  as yet  but  in  relat ion to the 

most  recent  quest ions and answers th is af ternoon and by 20 

way of  example Pro ject  Just ice we were told  by Dr Mufamadi 

that  there was no evidence that  the money al located for the 

project  reached i ts f inal  dest inat ion to put  i t  b lunt ly  br ibery 

of  Judges.   The quest ion is why do we not  know that?  Or do 

we know that  and i t  is just  too sensi t ive a matter  to place 
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before the Chai r?  And ei ther  could be log ical ly an 

explanat ion.  

MR JAFTA:   Chai r  the – that  in  respect  to that  speci f ic 

example we have – we have very st rong ci rcumstant ia l  

evidence.   What we do not  know – what we do not  have and 

i t  is because – le t  me not  go into that  because Chair.   We 

have very st rong ci rcumstant ia l  evidence that  some of  the 

money went into the hands of  some of  the members or a  

member of  the Judiciary.   But  I  do not  have si t t ing here now 

is absolute concrete ev idence of  that .  10 

 Remember Chai r  a l l  of  these th ings that  we are 

talk ing to and I  am sure you might  hear I  do not  know who 

else is coming here.   We are talk ing about cash t ransact ions.   

I t  is money that  gets del ivered to  A and A del ivers i t  to B.    

CHAIRPERSON:   And there is no receipt .  

MR JAFTA:   And there are no receipts.   To give you an 

anecdote Chair  to  i l lust rate the point .   One member says to  

me – two actual ly  say they had a very wonderful  – there was 

a wonderful  per iod in thei r  l ives where I  do not  want to 

impl icate people Chair  so I  wi l l  speak in these terms.  20 

 They took money to A and A helped himsel f  to some 

of  the money that  was in  the bag.   But  f rom head off ice the 

money was almost  as even as – as this page is.   But  A then 

took some money so that  by the t ime they went to  B the 

money was not  as even as i t  had been – and they evened i t  
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up themselves.  

CHAIRPERSON:   Now when you say you mean in terms of  

the pi le? 

MR JAFTA:   Yes how h igh i t  is yes.  

CHAIRPERSON:   Ja.  

MR JAFTA:   Because then he wanted to remove doubt  by the 

t ime they get  to B the bag had been tampered wi th.  

CHAIRPERSON:   Or i t  might  be even but  lower.  

MR JAFTA:   Yes.   So these two members said to me, no we 

had a wonderful  t ime when we del ivered that  consignment of  10 

money.   Now they wi l l  te l l  me they did but  where is  the 

evidence of  i t?  I t  is very di ff icul t .   I  bel ieve them because 

whenever else they talk about  – they share informat ion i t  is 

always accurate – i t  is always authent ic.   But  I  do not  have 

the evidence.   I  do not  have the evidence.  

CHAIRPERSON:   You said the – the st rong ci rcumstant ia l  

evidence that  you I  guess are aware of  in point ing towards 

some money having been given to a member of  the Judiciary.  

MR JAFTA:   Yes.  

CHAIRPERSON:   Can – would i t  be fai r  to say to the extent  20 

that  Project  Just ice seems to have talked about Judges you 

are not  aware of  any other case involving a member of  the 

Judiciary where there seems to be some strong evidence?  

In other words were you aware of  s t rong and you emphasise 

ci rcumstant ia l  is i t  not?  I t  is in respect  of  one.  
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MR JAFTA:   Absolutely Chai r.  

CHAIRPERSON:   So that  is the posi t ion? 

MR JAFTA:   Yes.  

CHAIRPERSON:   Okay.   Mr Pretor ius.  

ADV PRETORIUS SC:   Are you sat isf ied then that  the 

ci rcumstant ia l  ev idence that  you have has been ful ly 

invest igated?  Have you asked the Judge concerned? 

MR JAFTA:   No,  no we have not  –  we have not  asked the 

Judge.  

ADV PRETORIUS SC:   Do you intend to do so?  Have you 10 

invest igated the Judge? 

MR JAFTA:   I t  is unavoidable that  we have to at  some point .  

ADV PRETORIUS SC:   So invest igat ions are on-going? 

MR JAFTA:   Invest igat ions are on-going.  

ADV PRETORIUS SC:   Wel l  then I  wi l l  not  ask my further 

quest ion because that  may disrupt  those invest igat ions.   

Then i f  I  could just  f inal ly ask you about Project  Veza I  hope 

I  have the pronunciat ion r ight? 

CHAIRPERSON:   Is that  Project  Veza? 

ADV PRETORIUS SC:   Veza.  20 

CHAIRPERSON:   Veza ja.  

ADV PRETORIUS SC:   Yes.   You have a smal l  funct ioning 

invest igat ion which is on-going.  

MR JAFTA:   Yes that  is correct .  

ADV PRETORIUS SC:   And we wi l l  lead evidence as to 
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whether persons who might  be impl icated or might  have 

assisted the invest igat ion have cooperated ful ly wi th that  

invest igat ion.   I t  appears there has not  been ful l  cooperat ion 

and you may conf i rm that  or not  as you p lease but  we wi l l  

deal  wi th that  wi th Project  Veza.   Are you happy wi th the 

integr i ty and ski l ls of  the Veza team?  Can we rely on them 

to assist  us in the commission wi th their  evidence? 

MR JAFTA:   Yes Chai r  I  am – I  am qui te happy wi th the 

ski l ls,  wi th the in tegr i ty of  the people and I  am also happy 

wi th the output  of  the invest igat ive work that  they have done.  10 

I f  i t  is necessary Chair  I  should add i t  has not  been an easy 

exercise.   Yes.  

ADV PRETORIUS SC:   Then f inal ly then Mr Mufamadi that  

invest igat ion is on-going but  you have given your… 

CHAIRPERSON:   Mr Jaf ta.  

ADV PRETORIUS SC:   Your permiss ion.   Sorry Mr Jaf ta.  

CHAIRPERSON:   I t  has been a long day Mr Pretor ius.  

ADV PRETORIUS SC:   Ja okay yes.   And I  t ry not  to but  I  do 

have senior moments Chai r.   Mr Jaf ta  the Veza personnel  

who are due to give evidence you have given your  20 

permission and leave for them to do so.  

MR JAFTA:   Yes I  have.  

ADV PRETORIUS SC:   And then f inal ly the issue arose ear ly  

th is morning Mr Jaf ta that  you have taken some trouble in  

consul tat ion wi th  the invest igators and the legal  team to look 
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careful ly at  a l l  the informat ion at  your disposal .   I ts  

declassi f icat ion and taking care as to the l ine between 

evidence that  can be given and evidence that  should be 

protected legi t imately under th is vei l  of  secrecy.   Are you 

sat isf ied that  – that  job between the Agency and the legal  

team has been sat isfactor i ly done? 

MR JAFTA:   I  am – I  am – I  am conf ident  wi th what we have 

done.   I  then r ight  at  the beginning I  profess my input  by 

stat ing my responsibi l i t ies to protect  the names, the names 

of  members,  associates,  our methods and part  of  the reason 10 

why I  f ramed my own input  in th is way was to  avoid talk ing 

about people but  to ta lk about  issues of  pr inciple and pol icy.  

ADV PRETORIUS SC:   Yes.  

MR JAFTA:   But  in general  I  am very conf ident  that  we have 

taken every possible step to make sure that  we do not  

jeopardise that  which we have to protect .  

ADV PRETORIUS SC:   Yes and i t  is a task that  is taken with  

the assistance of  your lawyers and staff  several  months.  

MR JAFTA:   Yes,  yes,  yes.  

ADV PRETORIUS SC:   Thank you Chai r.  20 

CHAIRPERSON:   Just  one quest ion Mr Jaf ta.   The amounts 

that  were given to  members of  the State Securi ty Agency for  

projects but  were account ing for those was unsat is factory.   

The documentat ion that  was kept  not  good enough such as 

the documentat ion we looked earl ier.   But  I  am more 
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interested in terms of  those were maybe there is a  

reasonable st rong feel ing that  funds were not  rea l ly used for  

legi t imate purposes.   Do you have an idea – an idea or do 

you know how much in the past  X number of  years per year  

those amounts amounted to?  Is i t  – or i f  you do not  know is 

i t  something that  you can establ ish easi ly and furnish to the 

commission later? 

MR JAFTA:   Chair  i t  is something that  I  would rather for  

purposes of  certainty given due regard to the Terms of  

Reference or Terms of  Reference of  the Commission.  10 

CHAIRPERSON:   Ja.  

MR JAFTA:   I  would need to be very f i rm on i t .  

CHAIRPERSON:   Ja.  

MR JAFTA:   But  ja let  me commit  to doing that .  

CHAIRPERSON:   Ja no that  is f ine.  

MR JAFTA:   The answer though i t  – though i t  might  appear 

f in i te the invest igat ions are cont inu ing.  

CHAIRPERSON:   Yes.  

MR JAFTA:   And therefore … 

CHAIRPERSON:   Okay.  20 

MR JAFTA:   The f igures might  change.  

CHAIRPERSON:   I  – obviously – wel l  certainly what I  would 

l ike is to be able to have an idea that  given that  year the 

kinds of  funds.  

MR JAFTA:   Yes.  
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CHAIRPERSON:   That  fa l l  under th is category.  

MR JAFTA:   Okay.  

CHAIRPERSON:   I t  is about  so much during that  year i t  is 

about  so much and obviously I  am not  – I  am just  looking at  

the past  few years.  

MR JAFTA:   Okay.  

CHAIRPERSON:   I f  i t  is not  possible to give exact  amounts 

but  at  least  i f  I  have reasonable est imates or as c lose an 

est imate as possible that  – but  obviously the f i rst  pr ize is  

exact  amounts.  10 

MR JAFTA:   Yes.  

CHAIRPERSON:   Okay so – so… 

MR JAFTA:   Thank you Chai r.  

CHAIRPERSON:   And then you can arrange with Mr 

Pretor ius or the legal  team when you might  be able – when 

you are ready to – to give us maybe a supplementary 

aff idavi t  or that  just  deals wi th that .   Ja.   Okay thank you 

very much.  You are done Mr Pretor ius? 

ADV PRETORIUS SC:   Yes unless Mr Jaf ta has anything to  

add.  20 

MR JAFTA:   No I  do not  have anyth ing e lse.  

CHAIRPERSON:   Mr Moerane d id you intend to ask for an 

opportuni ty to re-examine?  Is he st i l l  l istening Mr Moerane?  

Or has he gone?  Okay I  th ink he is – he is not  hearing us.   

No that  is f ine.   I  am sure that  means he d id not  intend to re-
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examine.   Okay thank you very much Mr Jaf ta for coming to 

assist  the commission and to give evidence.  I  can conf i rm 

that  there is nothing in your evidence that  I  th ink posed any 

threat  to Nat ional  Securi ty so certainly as far as I  am 

concerned thank you very much.  I f  we need you again we 

wi l l  ask you to come back.   But  thank you very much you are 

now excused.  We are going to adjourn for  the day.   

Tomorrow wi l l  I  be l istening to Ms Y? 

ADV PRETORIUS SC:   Mr K.  

CHAIRPERSON:   Ms K? 10 

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Okay wi l l  she take – wi l l  i t  be one wi tness 

the whole day or? 

ADV PRETORIUS SC:   Probably more than one day Chai r.  

CHAIRPERSON:   Oh probably more than one day okay 

al r ight .   So that  is al r ight .   And you wi l l  move the – the 

appl icat ion in regard to her tomorrow morning? 

ADV PRETORIUS SC:   Yes i f  I  may discuss that  wi th you.  

CHAIRPERSON:   Okay no that  is  f ine.   We are going to 

adjourn.   So tomorrow we should – should we start  a l i t t le 20 

ear l ier? 

ADV PRETORIUS SC:   There are logist ica l  arrangements 

that  involve a number of  people.  

CHAIRPERSON:   Oh okay.  

ADV PRETORIUS SC:   Given that  her ident i ty  wi l l  be 
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protected hopefu l ly.  

CHAIRPERSON:   Ja so… 

ADV PRETORIUS SC:    Af ter the appl icat ion.  

CHAIRPERSON:   We can start  at  ten? 

ADV PRETORIUS SC:   And those arrangements are qui te 

complex so i f  we may start  at  ten Chair? 

CHAIRPERSON:   Okay no that  is f ine.   So we wi l l  adjourn for 

the day and tomorrow we wi l l  start  a t  ten.   We adjourn.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS TO 27 JANUARY 2021  10 
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