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PROCEEDINGS RESUME ON 12 JANUARY 2021  

CHAIRPERSON:    Good morn ing  Mr  Se leka,  good morn ing  

everybody.  

ADV SELEKA SC:   Morn ing .  

CHAIRPERSON:   A re  you ready?  

ADV SELEKA SC:   We are  ready Cha i rperson.  

CHAIRPERSON:   Okay le t  us  s ta r t .  

ADV SELEKA SC:   Thank you.  

CHAIRPERSON:   Dr  Nte ta  good morn ing  to  you.  

DR NTETA:   Good morn ing  S i r.  10 

CHAIRPERSON:   The oath  you took yeste rday cont inues to  

app ly  today,  you unders tand tha t?  

DR NTETA:   Yes I  unders tand tha t .  

CHAIRPERSON:   Okay a l r igh t .   

ADV SELEKA SC:   Thank you Cha i rpe rson.  

CHAIRPERSON:   P roceed.  

ADV SELEKA SC:   Yes.   Cha i rperson the  –  Dr  Nte ta  was 

g iv ing  her  apo logy f rom yesterday.   She can see us  bu t  we  

can see her.   So she is  unab le  to  see whethe r  we have  

s topped ta lk ing .   So somet imes the re  was a  over lap 20 

between us  ta l k ing  and her  ta lk ing .  

CHAIRPERSON:   Oh why is  tha t?  

ADV SELEKA SC:   I  do  no t  know Cha i r.   I  do  no t  know why  

i t  was not  poss ib le .  

CHAIRPERSON:   Wel l  the  techn ic ians –  have you asked  
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the  techn ic ians?  

ADV SELEKA SC:   I  have asked the  Reverend.  

CHAIRPERSON:   Why is  tha t  because we – we have never  

had tha t  s i tua t ion .   Le t  the  Reverend te l l  you  what  i s  go ing  

on .  

ADV SELEKA SC:   Cha i r  the  Reverend says the  w i tness  

can –  the  w i tnesses can on ly  see you i f  they  have the  

lap top  in  f ron t  o f  you but  once they  have d isconnected your  

lap top  then the  w i tnesses cannot  see you.  

CHAIRPERSON:   They can on ly  see me i f  what?  10 

ADV SELEKA SC:   I f  your  –  i f  a  lap top  fo r  you is  

connected to  the  –  to  the  meet ing  l ink .  

CHAIRPERSON:   And why is  i t  no t  connected because i t  i s  

a lways connected  on o ther  occas ions.  

ADV SELEKA SC:   Cha i r  –  ja  shou ld  we address i t  a t  tea  

t ime Cha i rperson i t  i s  -  he  -–what  the  Reverend is  

exp la in ing  is  the  lap top  was once there  and on the  

Cha i rperson ’s  request  i t  was removed but  i t  cou ld  probab ly  

be  connected somewhere  e l se  I  do  no t  know.  

CHAIRPERSON:   Ja  no  I  am go ing  to  –  to  ad jou rn  and to  20 

ge t  th is  sor ted  ou t .   What  shou ld  –  what  shou ld  have been  

done –  what  shou ld  no t  have happened.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I s  tha t  i t  shou ld  no t  have been removed 

w i thout  me be ing  to ld  tha t  i t s  remova l  wou ld  have th is  
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e f fec t .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Nobody sa id  i f  i t  was removed th is  wou ld  

be  the  consequence.   And –  and  i f  I  have been to ld  tha t  

tha t  i s  what  wou ld  happen I  wou ld  have sa id  i t  shou ld  be  

kept .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   So  nobody sa id  th is  i s  wha t  wou ld  

happen.   How long can i t  take  fo r  i t  to  be  connected 

because I  do  no t  l i ke  th is  idea tha t  the  w i tness cannot  see 10 

us .  

ADV SELEKA SC:   Yes.   He i s  ind i ca t ing  about  ten  m inutes  

Cha i r.  

CHAIRPERSON:   Ja  we are  go ing  to  ad journ .   That  must  

be  sor ted  ou t  qu i ck l y  so  tha t  we can then cont inue.  

ADV SELEKA SC:   Thank you Cha i r.  

CHAIRPERSON:   We ad jou rn .  

INQUIRY RESUMES 

CHAIRPERSON:   Can Dr  Nte ta  see us  now? 

ADV SELEKA SC:   She can see us  Cha i r.  20 

CHAIRPERSON:   Dr  Nte ta  can you  see me? 

DR NTETA:   Yes I  can see you.  

CHAIRPERSON:   And the  ev idence leader  you can see h im 

as we l l?  

DR NTETA:   I  th ink  I  w i l l  see  h im when he –  now I  can see 
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h im.  

CHAIRPERSON:   Oh when he speaks.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Okay a l r igh t .   Now –  Reverend S t ime la  i s  

th is  l igh t  the  way  i t  shou ld  be?  Okay.   You put t ing  me in  

the  dark  –  in  da rkness.   I  th ink  he  is  –  maybe he is  no t  

happy tha t  I  sa id  they must  make sure  the  w i tness sees us  

so  he  is  re ta l ia t ing  by  pu t t ing  me in  darkness.    

ADV SELEKA SC:   There  is  vengeance to  i t .  

CHAIRPERSON:   Okay a l r igh t .   Okay a l r igh t  le t  us  proceed  10 

then.  

ADV SELEKA SC:   Thank you Cha i rperson.   D r  Nte ta  

yesterday we were  about  to  go  in to  your  second meet ing  

w i th  Mr  A to l  Gupta  –  Tony Gupta .    

CHAIRPERSON:   I  am sor ry  Mr  Se leka before  we proceed.  

ADV SELEKA SC:   Yes Cha i r.  

CHAIRPERSON:   Can we have an unders tand ing  o f  –  a  

common unders tand ing  o f  how much t ime you need to 

f in ish  w i th  he r  ev idence?  

ADV SELEKA SC:   We… 20 

CHAIRPERSON:   What  i s  your  assessment?  

ADV SELEKA SC:   Le t  me see Cha i r.    

CHAIRPERSON:   I  th ink  yesterday you may have gone to  

jus t  be fore  ha l f  o f  her  s ta tement  I  am not  sure .  

ADV SELEKA SC:   Yes.    
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CHAIRPERSON:   So  I  was wonder ing  –  I  was hav ing  in  

m ind tha t  you might  need one and  a  ha l f  hours  or  so  or  a t  

most  two hours .  

ADV SELEKA SC:   Le t  us  t ry  two hours  Cha i rpe rson .  

CHAIRPERSON:   Ja .  

ADV SELEKA SC:   Le t  us  … 

CHAIRPERSON:   Okay but  I  th ink  jus t  up  the  pace  as  you 

ask  quest ions.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   So  tha t  we t ry  and get  as  much done as  10 

poss ib le  w i th in  the  t ime.  

ADV SELEKA SC:   Thank you Cha i r.  

CHAIRPERSON:   Okay a l r igh t .  

ADV SELEKA SC:   Yes Dr  Nte ta  we a re  about  to  go  in to  

your  second mee t ing  w i th  Mr  Tony  Gupta .   Jus t  be fore  I  do  

tha t  jus t  one th ing  I  need to  c lear  w i th  you and tha t  –  tha t  

i s  go ing  back to  the  reasons why you le f t  Eskom.   We have 

seen f rom Mr  Jabu Mabuza the  fo rmer  –  was  is  the 

Cha i rperson or  a  CEO of  Eskom?  Cha i rperson in  2018.  

DR NTETA:   Cha i rpe rson.  20 

ADV SELEKA SC:   Yes.   That  h is  ev idence was to  the 

e f fec t  tha t  you –  you res igned wh i le  there  were  d i sc ip l inary  

–  there  was a  d isc ip l ina ry  ac t ion  pend ing  aga ins t  you.   

Cou ld  you –  cou ld  you comment  on  tha t  qu ick ly?  

DR NTETA:   Okay.   So –  and I  wou ld  take  the  l iber t y  o f  
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re la t ing  f rom the  beg inn ing  o f  my  a f f idav i t  and I  ind ica ted  

in  my a f f idav i t  tha t  I  had main ly  two reasons fo r  leav ing  

Eskom.  

 The f i rs t  reason  was to  cont inue w i th  my s tud ies  

and the  second reason was rea l l y  because I  fe l t  tha t  the  

incoming board  and execut ives  a t  the  t ime I  fe l t  and i t  i s  

my op in ion  tha t  the  cont inued undue in te res t  in  var ious  

t ransact ions w i th in  the  Pr imary  Energy space th is  t rend  

was go ing  to  cont inue.  

 So hav ing  been requested to  p rov ide  submiss ion  fo r  10 

a  t ransact ion  ano ther  t ransact ion  wh ich  was ad jud i ca ted  in  

the  even ing  o f  a  Fr iday and some o ther  d iscuss ions tha t  I  

d id  have w i th  some execut ives  I  fe l t  tha t  I  wanted to  leave  

Eskom because I  d id  no t  want  to  cont inue to  endure  what  

was unp leasant .  

 And I  a t  the  t ime my d i rec t  l ine  manager  was the  

CFO.   I  had a  conversa t ion  w i th  the  CFO in  March  o f  tha t  

year  ind ica ted  to  the  CFO tha t  I  wou ld  l i ke  to  ex i t  my 

employment  a t  Eskom and i t  was  –  to  ind ica te  what  my 

not ice  per iod  wou ld  be  and hav ing  –  want ing  to  have a  20 

cord ia l  d iscuss ion  w i th  h im.   Of  wh ich  we d id  in  te rms o f  

when wou ld  I  l i ke  leave.    He asked me when am I  t h ink ing  

about  leav ing  e t ce tera .    

 I f  I  am go ing  –  i f  I  am e labora t ing  too  much you w i l l  

in te r rup t  me.  
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ADV SELEKA SC:   Okay I  w i l l… 

DR NTETA:   So  a t  –  a t  tha t  po in t  we then –  I  ind ica ted  we l l  

I  w i l l  then come th rough w i th  a  le t te r  o f  res ignat ion  a t  the  

end o f  the  month  bu t  I  d id  want  to  have a  d iscuss ion  w i th  

h im pr io r  to  tha t .   I t  was around about  the  m idd le  o f  the  

month .  

 I  then was then la te r  p robab ly  the  next  week I  th ink  

i t  was I  was then ca l led  in  by  the  Group Execu t ive  fo r  

Genera t ion .   A t  th is  po in t  I  want  to  no te  tha t  I  d id  no t  

repor t  to  the  Group Execut ive  fo r  Genera t ion .  10 

CHAIRPERSON:   I  am sor ry  –  I  am sor ry  Dr  Nte ta .  

DR NTETA:   And they then handed  me… 

CHAIRPERSON:   I  am so r ry  Dr  Nte ta .   Jus t  te l l  us  who the  

CFO was?  You have jus t  to ld  us  you had a  d iscuss ion  w i th  

the  CFO te l l  us  who he or  she was? 

DR NTETA:   Mr  Cass im –  Ms Cass im.  

CHAIRPERSON:   Ms.  

ADV SELEKA SC:   I s  i t  Ca l ib  Cass im? Ca l ib  Cass im .  

DR NTETA:   Ca l i b ,  Ca l ib  sor ry  Ca l ib  Cass im.  

CHAIRPERSON:   Mr  Ca l ib  Cass im.  20 

DR NTETA:   Yes I  th ink  h is  surname is  Cass im but  Ca l ib  –  

Ca l ib .  

CHAIRPERSON:   Okay a l r igh t .   Okay cont inue.   I t  i s  jus t  

impor tan t  as  you  ta lk  about  pos i t ions  to  te l l  us  who was 

occupy ing  tha t  pos i t ion  a t  tha t  t ime so  we . .  
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DR NTETA:   I t  was Ca l ib .  

CHAIRPERSON:   Ja  okay a l r igh t .   Cont inue.  

DR NTETA:   Thank you.   I t  was Ca l ib .   I  then had la te r  

when we had –  I  then had a  –  I  was ca l led  in  by  the  ac t ing  

Group Execut ive  Genera t ion  wh ich  was Mr  Wi l l ie  Majo la  

and fo r  a  meet ing .   I  en tered the  meet ing  and  he had 

somebody f rom labour  –  f rom HR there  and a t  tha t  po in t  

they handed me a  suspens ion  le t te r.    

 I  ind ica ted  to  Mr  Majo la  tha t  I  have in  the  prev ious  

weeks had a  d iscuss ion  w i th  my immedia te  manager  10 

ind ica t ing  tha t  I  d id  want  to  res ign  and I  then asked – 

asked the  HR person as  we l l  so  what  wou ld  be  the  process 

go ing  fo rward  w i th  th is .  

 A t  the  t ime they seemed surp r ised  I  must  say.   And 

I  –  then they sa id  we l l  we a re  g i v ing  you –  l i s ten  you are  

asked to  vacate  the  premises w i th  immedia te  e f fec t  o f  

wh ich  I  d id .   I  vacated the  premises w i th  immedia te  e f fec t .  

 So tha t  i s  the  –  the  le t te r  o f  suspens ion .   Hav ing  

done tha t  I  then wro te  to  –  a  few days l a te r  I  th ink  i t  was – 

I  wro te  to  my immedia te  manager  wh ich  is  Mr  Ca l ib  the  20 

CFO and I  ind ica ted  to  h im tha t  –  I  ac tua l l y  ind i ca ted  to  

h im tha t  you know our  d iscuss ion  and I  then ind ica ted  to  

h im tha t  I  subsequent ly  f rom h is  co l league rece ived  a  le t te r  

o f  suspens ion .  

 However  in  l igh t  o f  our  d i scuss ion  tha t  we had had I  



12 JANUARY 2021 – DAY 326 
 

Page 11 of 244 
 

wou ld  l i ke  to  s t i l l  con t inue the  process in  te rms o f  the  – 

serv ing  my not ice  even though I  was asked to  leave w i th  

immedia te  e f fec t  –  suspens ion .   And tha t  i s  qu i te  –  tha t  

le t te r  i s  ac tua l l y  qu i te  –  i s  documented and I  am sure  they 

have i t .   I  can  prov ide  a  copy.  

 And –  and so  I  then se rved my not ice  in  te rms o f  

tha t  Eskom i t  was a  month ’s  no t ice  tha t  I  was requ i red  to  

do .  

 I  th ink  probab ly  two weeks in  tha t  no t ice  they 

ind ica ted  to  me tha t  they wou ld  be  schedu l ing  I  th ink  i t  was  10 

a  d isc ip l inary.   Once aga in  tha t  was not  coming f rom my 

immedia te  manager  i t  was coming  f rom h is  co l league and 

my l im i ted  unders tand ing  o f  HR is  tha t  i t  i s  your  immedia te  

manager  who d isc ip l ines  you and not  co l leagues w i th in  the  

organ isa t ion .  

 And then I  rece ived documenta t ion  f rom my 

manager  in  te rms o f  res ignat ion  –  the  normal  

documenta t ion  and they engaged  w i th  me –  HR engaged 

w i th  me and then  I  had my las t  day a t  Eskom tha t  –  Apr i l  

2018.  20 

ADV SELEKA SC:   Ja .   So… 

DR NTETA:   The reasons fo r  the  suspens ion  –  sor ry?  

CHAIRPERSON:   So  –  so   

1 .  You had a  d iscuss ion  w i th  your  immedia te  manager  

where  you ind i ca ted  tha t  you in tended res ign ing  and  
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be fore  you cou ld  submi t  your  le t te r  o f  res ignat ion  you 

were  served w i th  a  suspens ion  le t te r.  

I s  tha t  sequence cor rec t?  

DR NTETA:   Yes .   I  had ag reed w i th  my manager  –  sor ry  

S i r.  

CHAIRPERSON:   A f te r  you had been se rved w i th  a  le t te r  o f  

suspens ion  you immedia te ly  le f t  Eskom to  comply  w i th  the  

suspens ion  le t te r.   I s  tha t  cor rec t?  

DR NTETA:   Cor rec t .  

CHAIRPERSON:   How long a f te r  you had rece ived your  10 

suspens ion  le t te r  d id  you submi t  your  le t te r  o f  res ignat ion?  

About  a  week?  

DR NTETA:   I  am go ing  to  –  I  am go ing  to  say fo r  about  a  

week o r  so .  

CHAIRPERSON:   Ja  more  or  less .   More  or  less .   Okay.  

DR NTETA:   More  or  less  ja .  

CHAIRPERSON:   Ja  okay a l r igh t .    And then they to ld  you 

about  schedu l i ng  a  d isc ip l ina ry  hear ing  bu t  tha t  never  

happened because then your  res ignat ion  took e f fec t ,  i s  tha t  

cor rec t?  20 

DR NTETA:   Yes.   So dur ing  tha t  –  the  per iod  o f  my not ice  

about  two/ th ree  weeks in to  tha t  they sent  me the  le t te r.  

CHAIRPERSON:   Yes.   And was the  d isc ip l inary  hear ing  

schedu led  fo r  a  da te  w i th in  your  no t ice  per iod  or  ou ts ide  o f  

the  no t ice  per iod? 
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DR NTETA:   They  d id  no t  g ive  a  da te .  

CHAIRPERSON:   Oh as  ye t .  

DR NTETA:   I t  was –  i t  was more  –  ja  they d id  no t  g ive  a  

da te  o r  a  venue.   In  fac t  I  th ink  i t  was more  o f  jus t  s ta t ing  

what  the… 

CHAIRPERSON:   The charges.  

DR NTETA:   I ssues because the  four  days suspens ion  they 

need to  then te l l  you  you know what… 

CHAIRPERSON:   The charges a re .  

DR NTETA:   Wha t  the  charges are .  10 

CHAIRPERSON:   Oh [speak ing  over  one anothe r ] .  

DR NTETA:   Ja  i t  was –  i t  was more  l i ke  charges.  

CHAIRPERSON:   They were  te l l ing  you what  the  charges 

were  go ing  to  be .  

DR NTETA:   Yes.  

CHAIRPERSON:   Okay a l r igh t .   So –  bu t  then your  

res ignat ion  took e f fec t  be fore  there  cou ld  be  a  hear ing? 

DR NTETA:   Yes be fore  they came back to  me.  

CHAIRPERSON:   Yes.   You sa id  you served your  no t ice .  

Does tha t  mean tha t  you came back and ac tua l l y  worked or  20 

you –  you served your  no t ice  on  suspens ion?  

DR NTETA:   I  se rved my not ice  on  suspens ion .   I  came in  

a t  the  end o f  my  –  my not ice  a t  the  request  o f  the  then 

cha i rman to  a t tend to  some –  in  the  o ther  invest iga t ions 

tha t  were  on-go ing  to  p rov ide  ev idence fo r  tha t .  
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CHAIRPERSON:   Okay a l r igh t  Mr  Se leka.  

DR NTETA:   So  I  –  I  –  ja .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Okay Mr  Se leka.  

ADV SELEKA SC:   D id  those invest iga t ions per ta in  to  your  

conduct  where  you were  ca l led  in  to  g ive  … 

DR NTETA:   Which  ones?  

ADV SELEKA SC:   The ones you say you were  ca l led  in  to  

g ive   

DR NTETA:   No i t  was to  do  w i th  –  i t  was do w i th  –  i t  was 10 

to  do  w i th  –  i t  was ac tua l l y  some o f  i t  was Tegeta  re la ted  

mat te rs  tha t  to  do  w i th  coa l  cont rac ts  no t  spec i f i ca l l y  my… 

ADV SELEKA SC:   Your  conduct .  

DR NTETA:   My conduct .  

ADV SELEKA SC:   I  see .   Okay.   D id  the  charges re la te  –  

the  charges aga ins t  you they were  – i f  you  can reca l l  d id  

they re la te  to  the  Tegeta  t ransact ion?  

DR NTETA:   So  the  charge is  cor rec t .   They re la ted  to  the  

Tegeta  t ransact ion .   I t  was qu i te  spec i f i ca l l y  re la ted  to  –  as  

a  –  in  my ro le  as  a  sen io r  p r imary  energy –  sen ior  Genera l  20 

Manager  Pr imary  Energy.   There  was a  temporary  re l ie f  

tha t  had prov ided to  Opt imum/Tegeta  fo r  coa l  coming  

th rough and i t  was re l ie f  in  te rms o f  the  qua l i t ies  fo r  a  sa id  

per iod .   So tha t  is  what  they were .   And then they ind ica ted  

tha t  there  is  a  b reakdown o f  t rus t .  
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ADV SELEKA SC:   Yes.   I  saw tha t  you dea l  w i th  tha t  in  

your  a f f idav i t .   The temporary  re l i e f  tha t  had been g iven to  

Tegeta .  

DR NTETA:   Yes.  

ADV SELEKA SC:   Yes.  

DR NTETA:   Yes.  

CHAIRPERSON:   D id  they ind ica te  what  the  fac tua l  bas i s  

was o f  the  a l lega t ion  tha t  there  was a  b reakdown o f  t rus t?   

In  o ther  words d id  they say… 

DR NTETA:   Oh.  10 

CHAIRPERSON:   There  is  a  b reakdown o f  t rus t  because  

you d id  ABCDE and tha t  i s  why there  is  a  b reakdown o f  

t rus t .   D id  they ind ica te  tha t?  

DR NTETA:   So  the  –  they ind i ca ted  tha t  there  was a  

breakdown o f  t rus t  based on the  p rov id ing  o f  the  temporary  

re l ie f .  

CHAIRPERSON:   So  tha t  was  the  so le  bas is  as  you  

unders tood i t?  

DR NTETA:   Yes as  I  reca l l .   I  am actua l l y  t ry ing  to  see i f  I  

can  f ind  the  –  the  ac tua l  le t te r.  20 

CHAIRPERSON:   Le t te r.   Yes.  

DR NTETA:   Because I  am fee l ing  tha t  I  may have … 

CHAIRPERSON:   You might  no t  reca l l  eve ry th ing .  

DR NTETA:   Bu t  –  yes I  m ight  no t  reco l lec t  fu l l y.   But  i t  

was based on the  temporary  re l ie f  and –  and I  –  what  I  do 
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reca l l  i s  tha t  i t  was ind i ca ted  as  a  breakdown o f  t rus t .  

CHAIRPERSON:   Yes okay.   Wel l  i f  Mr  Se leka have got  the  

le t te r  somewhere  in  the i r  bund les  or  he  ind i ca tes  they do  

not  have.  

ADV SELEKA SC:   Ja .  

CHAIRPERSON:   Okay a l r igh t .   So i f  and when you have  

found i t  you w i l l  le t  –  you w i l l  le t  us  know.   In  the  meant ime 

you may cont inue  Mr  Se leka.  

ADV SELEKA SC:   Yes thank you Cha i r.    

DR NTETA:   Sor ry  Advocate  Se leka i f  I  may jus t  in te r rup t  10 

you?  

ADV SELEKA SC:   Yes.  

DR NTETA:   Do you want  me to  look  fo r  i t  now and  send i t  

dur ing  my t ime w i th  you or  do  you  want  me to  ge t  i t  la te r?   

I  can get  i t  a t  tea  t ime i f  i t  i s  go ing  to  … 

CHAIRPERSON:   Maybe she can –  she can get  i t  th rough  

dur ing  a  break or  someth ing .  

ADV SELEKA SC:   I  th ink  so  Cha i rperson.  

DR NTETA:   Not  a  p rob lem.  

CHAIRPERSON:   How much t ime do you th ink  you need to 20 

ge t  i t  o r  you are  no t  su re?  

DR NTETA:   No I  have i t  i t  i s  jus t  look ing  on  my compute r  

bu t  I  do  no t  want  to  do  tha t  wh i ls t  I  am. .  

CHAIRPERSON:   Yes no ,  no  tha t  i s  f ine .  

DR NTETA:   I  am prov id ing  ev idence.  
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CHAIRPERSON:   Okay,  okay we w i l l  do  i t  … 

DR NTETA:   So  i t  w i l l  no t  take  long .  

CHAIRPERSON:   We wi l l  do  i t  dur ing  some break.   Okay.  

ADV SELEKA SC:   Yes thank you Cha i r.  

CHAIRPERSON:   Le t  us  cont inue.  

ADV SELEKA SC:   Thank you Cha i rperson.   The aspect  Ms 

–  Dr  Nte ta  regard ing  the  tempora ry  re l ie f  a f fo rded to  

Tegeta  is  o f  impor tance to  some exten t  in  regard  to  the  

Tegeta  issues and maybe you  cou ld  exp la in  to  the  

Cha i rperson br ie f l y  on  th is  temporary  re l ie f .   What  does i t  10 

en ta i l  because you say i t  re la ted  to  –  or  as  I  unders tand i t  

i t  re la ted  to  the  qua l i t y  and the  quant i t y  wh ich  is  the  

vo lume o f  coa l?   Cor rec t?  

DR NTETA:   So  w i th  regards to  the  temporary  re l ie f  the  

temporary  re l ie f  tha t  I  s igned was to  do  w i th  coa l  qua l i t y  

and in  te rms o f  the  vo lumes.   So in  –  and wh ich  are  

opera t iona l  i ssues.   So the  temporary  re l ie f  tha t  I  s igned  

was –  i s  f i rs t l y  an  annex based on a  prev ious temporary  

re l ie f  tha t  was prov ided to  them.   And i t  was fo r  a  l im i ted 

per iod .   What  tends to  happen in  te rms o f  m in ing  20 

opera t ions is  tha t  as  you min ing  th rough cer ta in  a reas you  

might  ge t  to  an  area where  you wou ld  exper ience what  they 

wou ld  ca l l  a  dyke or  some aspec ts  tha t  a f fec t  the  qua l i t y  

and the  vo lume tha t  you are  ab le  t o  p rov ide  th rough .  

 So what  i s  –  wha t  we a l low fo r  our  supp l ie rs  i s  tha t  
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in  tha t  par t i cu la r  aspect  they wou ld  adv i se  us  tha t  due to  

techn ica l  i ssues we a re  no t  ab le  to  p rov ide  you w i th  the 

vo lumes and somet imes i t  i s  vo lumes and  qua l i t y ;  

somet imes i t  i s  bo th  e tce te ra .  

 And then we w i l l  then say fo r  tha t  per iod  wh i ls t  you  

are  m in ing  th rough tha t  dyke then you can then p rov ide  us  

w i th  e i ther  reduced quant i t ies  i f  i t  i s  a f fec t ing  your  

opera t ions or  we wou ld  then look in  te rms o f  the  qua l i t ies  i f  

they  wou ld  be  s t i l l  –  we w i l l  s t i l l  be  ab le  to  use them.  

 You can then reduce tha t  qua l i t y.   I t  i s  normal ly  one  10 

par t i cu la r  aspect  o f  the  qua l i t y  o r  two.   They mine th rough  

tha t  par t i cu la r  a rea .   Once they have mined th rough tha t  

par t i cu la r  a rea  then they wou ld  then rever t  back  to  you  

know the  cont rac tua l  vo lumes and qua l i t ies  e tce te ra .  

 So tha t  re l ie f  was fo r  th ree  months  to  a l low them to  

address the i r  opera t ion  issues tha t  they have wh ich  is  what  

we do fo r  –  i t  is  jus t  how we wou ld  manage cont rac ts  

because o f  the  robustness o f  m in ing  opera t ions.  

ADV SELEKA SC:   Yes no t  a  –  i t  is  a l r igh t  because  what  –  

what  we –  what  I  am t ry ing  to  unders tand f rom you in  20 

regard  to  the  re l ie f  i s  no t  so  much the  reasons but  what  

re l ie f  en ta i led .   So tha t  re l ie f  i f  I  unders tand you cor rec t l y  

when you g ive  a  re l ie f  in  respect  o f  qua l i t y  tha t  means you 

w i l l  then accept  as  Eskom qua l i t y  –  I  mean coa l  tha t  does 

not  need the  requ i red  qua l i t y.  



12 JANUARY 2021 – DAY 326 
 

Page 19 of 244 
 

DR NTETA:   Yes.   So – and why we ca l l  i t  temporary  –  ja  i t  

i s  re l ie f  in  te rms o f  tha t  par t i cu la r  qua l i t y.  

ADV SELEKA SC:   Ja .  

DR NTETA:   Or  the  vo lume as we l l .  

ADV SELEKA SC:   Or  the  vo lume.  

DR NTETA:   I t  can  somet imes the  vo lumes.  

ADV SELEKA SC:   Yes so  i f  they  are  supposed to  p rov ide  

by  way o f  example  10  000 tons o f  coa l  per  –  per  –  is  i t  per  

month  or  pe r  week?  You wou ld  compromise  tha t  and say  

okay I  w i l l  accept  5  000 vo lumes o f  coa l .   I s  tha t  what  the  10 

re l ie f  means?  

DR NTETA:   Yes.  

ADV SELEKA SC:   Yes.  

DR NTETA:   As  a  –  yes tha t  t ype o f  re l ie f .  

CHAIRPERSON:   Jus t  ra i se  your  vo ice .  

DR NTETA:   For  a  per iod .  

CHAIRPERSON:   Jus t  ra i se  your  vo ice  Mr  Se leka.  

ADV SELEKA SC:   Thank you Cha i r.   And fo r  the  purposes 

fo r  th is  aspect  you dea l  w i th  tha t  in  your  a f f idav i t  on  page  

69.   Cha i rpe rson tha t  i s  Eskom Bund le  14 .  20 

CHAIRPERSON:   Jus t  be fore  tha t .   Dr  Nte ta  when you  

grant  the  k ind  o f  re l ie f  tha t  you  are  ta lk ing  about  to  a 

serv i ce  prov ider  i s  the  e f fec t  o f  the  re l ie f  you grant  to  them 

namely  i s  i t  tha t  you condone what  wou ld  o therwise  have 

been a  breach o f  the  cont rac t?  
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DR NTETA:   Yes.  

CHAIRPERSON:   So  –  so  you –  you e f fec t i ve l y  say  fo r  the 

reasons tha t  you have g i ven us  we  unders tand tha t  you are  

go ing  to  p rov ide  us  w i th  coa l  t ha t  does not  meet  the  

cont rac tua l  s tandards e i ther  in  te rms o f  qua l i t y  o r  in  te rms  

o f  vo lumes or  bo th  fo r  th is  fo l low ing per iod  and we  accept  

tha t .   That  i s  the  e f fec t  o f  the  re l ie f?  

DR NTETA:   Cor rec t .  

CHAIRPERSON:   Okay a l r igh t .  

ADV SELEKA SC:   Yes.   Thank you Cha i r.   So  inso far  as  10 

qua l i t y  i s  concerned Dr  Nte ta  we  unders tand tha t  these 

coa l  cont rac ts  have pena l t ies  c lauses in  them tha t  i f  you  

do not  –  i f  you  fa i l  to  p rov ide  coa l  o f  a  spec i f i c  qua l i t y  

pena l t ies  w i l l  be  imposed.   Cor rec t?  

DR NTETA:   Cor rec t .  

ADV SELEKA SC:   Yes.   In  th is  case I  see in  – I  re fe r red  

you to  the  page  number ;  page 69 o f  Eskom Bund le  14  

Cha i rperson pa ragraph 7 .4 .   Or  we can ac tua l l y  s ta r t  a t  

7 .3 .   You are  there  Dr  Nte ta  or  you  are  mov ing?  

DR NTETA:   Yes I  am.  20 

ADV SELEKA SC:   To  the re .   So tha t  paragraph 7 .3  says:  

“Dur ing  Apr i l  2016 the  ownersh ip  o f  OCM 

changed f rom Glencore  to  Tegeta  as  per  

sa le  o f  sha res  agreement .   Apr i l  2016.   

Subsequent  to  the  coopera t ion  agreement  
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be ing  s igned Eskom issued the  temporary  

re l ie f  agreement  to  OCM on 20 December  

2016 fo r  the  per iod  o f  1  September  2016  

unt i l  31  Ju l y  2017 . ”  

So tha t  re l ie f  on  20  December  2016 i s  in  fac t  i ssued to  

Tegeta  as  the  new owner  o f  the  m ine.  

DR NTETA:   Yes.   Yes I  do  no t  know who i t  was issued to  

bu t  yes .  

ADV SELEKA SC:   Ja  because Tegeta  i s  no t  –  we l l  i f  you  

read tha t  w i th  your  paragraph 7 .3  because ownersh ip  10 

changes hands you say Apr i l  and Glencore  i s  no  longer  the  

owner  Tegeta  i s  the  owner  and on  20 December  2016 on ly  

Tegeta  wou ld  be  the  owner  a t  th is  s tage.   D id  you issue  

tha t  re l ie f?  

DR NTETA:   So  the  f i rs t  re l ie f  I  d id  no t  i ssue.   The f i rs t  

re l ie f  I  th ink  was  –  so  the  re l ie f  –  sor ry  the  re l ie f  tha t  you  

are  re fer r ing  to  in  th is  s ta tement  I  d id  no t  i ssue.  

ADV SELEKA SC:   Yes okay.    

DR NTETA:   I t  was issued by  my predecessor.  

ADV SELEKA SC:   Okay.   Now I  am tak ing  you down… 20 

CHAIRPERSON:   I  am sor ry  –  I  am sor ry.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   D id  you say there  is  a  f i rs t  re l ie f  tha t  you  

d id  no t  i ssue you issued a  la te r  one?  

DR NTETA:   Yes .   So the  re l ie f  tha t  Advocate  Se leka i s  
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re fe r r i ng  to  in  th is  pa rag raph 7 .4 .  

CHAIRPERSON:   Ja .  

DR NTETA:   I s  the  re l ie f  tha t  I  d id  no t  i ssue i t  was issued  

by  my predecessor.  

CHAIRPERSON:   And who was your  p redecessor?  

DR NTETA:   That  re l ie f  was issued  by  Mr  Edwin  Mabe lane.  

CHAIRPERSON:   Oh okay.  

ADV SELEKA SC:   Yes Cha i r  I  see  annexure .  

CHAIRPERSON:   Yes okay.  

ADV SELEKA SC:   AK –  AKL08 –  AKLN08 wh ich  is  on  page  10 

187.  

CHAIRPERSON:   P lease speak up  Mr  Se leka.  

ADV SELEKA SC:   That  i s  annexure  AKLN08 wh ich  is  on  

page 187.  

CHAIRPERSON:   Yes okay.  

ADV SELEKA SC:   Yes.   Indeed i t  i s  a  re l ie f  i ssued by  Mr  

Edwin  Mabe lane Ch ie f  –  bu t  he  is  the  Ch ie f  P rocurement  

Off i cer  a t  the  t ime Dr  Nte ta .   20  December  2016.  

DR NTETA:   Yes a t  some po in t  w i th in  Eskom Mr  Mabe lane  

p layed the  ro le  bo th  Ch ie f  P rocurement  Off i cer  and sen ior  20 

Genera l  Manager  fo r  P r imary  Energy.  

ADV SELEKA SC:   Yes.  

DR NTETA:   So  i t  i s  poss ib le  tha t  dur ing  tha t  pe r iod  he  

was –  he  had both  por t fo l ios .  

ADV SELEKA SC:   Yes.   And then there  was subsequent  
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re l ie fs  g ran ted to  Tegeta  you say fu r ther  in  your  a f f idav i t .  

DR NTETA:   Yes tha t  i s  the  one tha t  I  am re fer r ing  to  wh ich  

is  l inked to  the  suspens ion .  

CHAIRPERSON:   Jus t  te l l  me these tempora ry  re l ie fs  tha t  

you granted and tha t  Mr  Edwin  Mabe lane a lso  granted the  

power  to  g rant  tha t  re l ie f  was i t  con ta ined in  the  coa l  

agreement  o r  was i t  p rov ided fo r  in  some o ther  ins t rument  

w i th in  Eskom?  What  was the  source  o f  tha t  power?  

DR NTETA:   So  the  power  and I  am – and I  am go ing  to  

g ive  you my in te rpre ta t ion  o f  i t .   The power  to  g rant  tha t  10 

re l ie f  l i es  in  the  coa l  opera t ions  as  i t  i s  an  opera t iona l  

i ssue tha t  we wou ld  have to  look  a t  and look a t  in  te rms o f  

the  mer i t s .  

CHAIRPERSON:   Am I  cor rec t  to  unders tand you to  say as  

fa r  as  you know i t  was not  in  the  coa l  agreement?  

DR NTETA:   So  in  te rms o f  the  coa l  agreement  tha t  

par t i cu la r  agreement  i s  l inked  to  a  m ine.   I  wou ld  

unders tand tha t  i t  wou ld  be  pa r t  o f  the  coa l  agreement  in  

te rms o f  coa l  manag ing  –  the  cont rac t  management  and 

cont rac t  management  wh ich  is  ind ica ted  in  the  agreement  20 

wou ld  then dea l  w i th  i ssues o f  opera t ions and how do you  

manage i t .   Because the  Depar tment  w i th in  Pr imary  Energy  

tha t  i s  ca l led  coa l  opera t ions is  de legated to  manage and  

they wou ld  look a t  i ssues o f  vo lumes w i th in  –  w i th in  the  

cont rac t  up  –  mov ing  them up down.   I f  there  are  i ssues in  
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te rms o f  ramping up qua l i t ies  e tce tera  as  par t  o f  the i r  

funct ion .  

CHAIRPERSON:   Okay le t  us  take  th is  s tep  by  s tep.    

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   A re  you say ing  tha t  your  unders tand ing  

was tha t  the  coa l  agreement  gave tha t  power  to  those to 

whom the  respons ib i l i t y  to  manage the  cont rac t  was –  was  

g iven.   I s  tha t  what  you a re  say ing? 

DR NTETA:   Cor rec t .  

CHAIRPERSON:   That  i t  was your  unders tand ing .  10 

DR NTETA:   Cor rec t .  

CHAIRPERSON:   In  o ther  words you are  say ing  the  –  the  

power  to  manage the  cont rac t  you unders tood to  inc lude 

the  power  to  g ran t  th is  k ind  o f  re l ie f?  

DR NTETA:   Cor rec t .  

CHAIRPERSON:   Yes.   I s  there  anyth ing  e l se  o ther  than 

the  cont rac t  tha t  you unders tood to  be  the  source  o f  th is 

contract .    

DR NTETA :    I t  would be the contract .   I t  would also be the 

delegat ions that  are granted to the contract  managements 20 

department.  

CHAIRPERSON :    Yes.   And those delegat ions,  did you 

understand to have an express provision that  ta lks about  

temporary rel ief  or not  necessari ly  anything express but  you 

understood them to include the power to grant  th is rel ief?  
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DR NTETA :    I  understood that  there would be – I  understood 

i t  as such si r,  that  those powers that  are delegated relate to 

be able to provide a temporary release.  

CHAIRPERSON :    But  would I  be correct  in understanding 

you to say.   You are not  saying,  i f  we go to the delegat ion we 

wi l l  f ind an express wedding that  said you could – you had 

this power but  there might  be no express wedding but  your  

understanding was nevertheless that  i t  was part  of  what was 

delegated,  the power delegated in terms of  delegat ions.  

DR NTETA :    So my understanding is that  the delegat ion that  10 

is provided to Pr imary Energy is to ,  one,  is to negot iate and 

conclude cont ract  as wel l  as to manage the execut ion of  

those cont racts which includes qual i ty pr ice and elements 

l ike that .   So that  is  my understanding of  the delegat ion 

provided to Pr imary Energy.  

CHAIRPERSON :    H’m.  Other than grant ing this temporary 

re l ief  to Tegeta on this occasion,  had you had other 

occasions where you granted th is type of  rel ief  to another 

suppl ier or other suppl iers?  

DR NTETA :    Mysel f  personal ly,  no.   But  wi thin the Primary 20 

Energy Divis ion we would – so not ing at  the t ime that  I  was 

now the Senior General  Manager for Pr imary Energy which 

oversaw var ious departments.   Before,  I  used to in  terms of  

under sourcing as side of  th ings.   So I  would not  have been 

involved wi th that  personal ly before.    
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 However,  wi thin the Coal  Operat ions Department,  they 

on a dai ly basis would manage and look in terms of  those 

part icular aspects.    

 So I  was aware that  that  is the ir  ro le.   Hence the 

mot ivat ion to provide this temporary rel ief ,  came from the 

Coal  Operat ions Department.  

CHAIRPERSON :    So is the posi t ion that  even though you 

might  not  yoursel f  have had other occasions where you 

granted this type of  re l ief  to  a suppl ier.   You were aware that  

th is type of  rel ief  had been granted to other suppl iers by the 10 

re levant  author i t ies wi thin Eskom in the past .  

DR NTETA :    Yes,  I  understood i t  as the pract ise.   Yes.   Not  

mysel f  personal ly but  correct .  

CHAIRPERSON :    Ja,  okay.   Mr Seleka.  

ADV SELEKA SC :    Yes,  thank you Chai r.   That ,  obviously,  

wi l l  be – i t  be surpr is ing i f  you were to be charged for doing 

something that  is the pract ise at  Eskom.  

DR NTETA :    Correct .  

ADV SELEKA SC :    So then Eskom seems to have had a 

di fferent  v iew about whether or not  you were author ised to  20 

do or offer the temporary rel ief .  

DR NTETA :    Correct .   Which is why they would have 

charged me.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Did you understand the basis of  the 
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charges against  you or the charge against  you to  be the 

mere the fact  that  you granted the rel ief?  Or d id you 

understand the basis of  the charge against  you or the 

charges against  you?   

 Not  to be the pr inciple of  grant ing rel ief  but  the 

ci rcumstances under which you granted them, granted the 

re l ief ,  that  made i t ,  as far as Eskom was concerned,  you 

granted rel ief  in c i rcumstances where you knew i t  should not  

be granted.  

 Which one of  these two was your understanding of  the 10 

basis of  the charge?  

DR NTETA :    Okay.   My understanding and I  d id not  get  any 

engagement i f  I  can put  i t  that  way wi th my pr inciples on i t .   

So I  am reading – my understanding is based on the let ter 

that  I  received.   My understanding is  that  Eskom bel ieved 

that  I  d id not  have the delegat ion to grant  that  rel ief .    

CHAIRPERSON :    Okay al r ight .   But  as far as you are 

concerned.   Obviously,  you ref lected on the charge and you 

had t ime to think about i t .   As far as you are concerned,  you 

did have the delegat ions?  20 

DR NTETA :    As far as I  am concerned,  I  d id have the 

delegat ion.   I t  had been done before.  There was a 

Corporat ion Agreement wi th Glencore for three years based 

on the same pr inciples which was signed by my 

predecessors as wel l .  
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CHAIRPERSON :    Yes,  okay al r ight .   Mr Seleka.  

ADV SELEKA SC :    Thank you,  Chai rperson.   Dr Nteta,  you 

do refer to a Corporat ion Agreement in paragraph 7.4 of  the 

aff idavi t .   You say . . . [ intervenes]   

DR NTETA :    Yes.  

ADV SELEKA SC :    You have actual ly also referred to i t  in 

paragraph 7.2,  the Corporat ion Agreement wi th OCM.  But  

the Corporat ion Agreement of  2014 was terminated by 

Mr Brian Molefe af ter he seconded to Eskom in May or 

June 2015.  Are you aware of  that? 10 

DR NTETA :    Yes.  

ADV SELEKA SC :    H’m.  Now af ter that  there was no 

Corporat ion Agreement between Eskom and Opt imum.  So 

which corporat ion . . . [ intervenes]   

DR NTETA :    Yes.  

ADV SELEKA SC :    Yes.   Sorry.   Which Corporat ion 

Agreement are you referr ing to in paragraph 7.2?  7.4,  I  beg 

your pardon.    

DR NTETA :    So there is Corporat ion Agreement  in 7.4,  

would be that  – would be the temporary – the f i rst  20 

temporary. . .   No,  Corporat ion Agreement is the one that  you 

are referr ing to in terms of  the one that  was terminated by 

Mr Molefe.  

ADV SELEKA SC :    Oh.   So you – is  i t  my understanding that  

you thought that  i t  st i l l  the same agreement in place in  
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2016? 

DR NTETA :    No,  i f  I  may? 

ADV SELEKA SC :    Yes? 

DR NTETA :    My thought processing at  the t ime and also in 

providing th is aff idavi t ,  was to provide the – I  refer  to the 

Corporat ion Agreement because in that  Corporat ion 

Agreement that  was terminated by Mr Molefe . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

DR NTETA :    . . .had spoke to issues of  qual i ty  and i t  spoke to 

issues of  volumes as wel l ,  where there was rel ief  provided in 10 

terms of  that  agreement for those two aspects,  r ight .   So 

when I  was then providing this part icular narrat ive,  I  was 

referr ing to i t  based on the reasons of  the informat ion that  is 

in that  agreement.    

 But  the temporary rel ief ,  the f i rst  one,  is the one that  

was then signed by Mr Mabelane which was for,  I  th ink,  for  

s ix months or so.   I  stand to be corrected.   Or more than 

that .   I  stand to be corrected.    

 So that  is the second document that  I  am referr ing to.   

And then there is a th i rd one,  the one for which I  d id sign.    20 

ADV SELEKA SC :    Yes,  okay.   So what I  was just  saying to 

you is.   By this  t ime, there is no Corporat ion Agreement 

between Eskom and Tegeta,  that  we are aware of .   So what  

you see is a temporary . . . [ intervenes]   

DR NTETA :    Correct .  
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ADV SELEKA SC :    Sorry,  sorry.   I  should give you a chance 

to respond, yes.   What we, however,  see.   On the 20t h o f  

December 2016 . . . [ intervenes]   

CHAIRPERSON :    I  am sorry Mr Seleka.   I  am sorry to  

interrupt  you.    

ADV SELEKA SC :    Ys,  Chai r.  

CHAIRPERSON :    You did ear l ier on ment ion on which page I  

wi l l  f ind this Annexure AKL and 08.   I  want  to go there as you 

ask those quest ions.  

ADV SELEKA SC :    Page 187,  Chai r.  10 

CHAIRPERSON :    Is i t  187? 

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Okay al r ight .   Then you may cont inue.   I  

am sorry I  interrupted you.  

ADV SELEKA SC :    Not  a problem Chai r.   So what we see 

then Dr Nteta,  on 20 December 2016, is the temporary rel ief  

being granted to Tegeta on paragraph 7.4.   And the 

temporary rel ie f  appl ies ret rospect ively  f rom the 

1s t  of  September.   Do you see that? 

DR NTETA :    Correct .  20 

ADV SELEKA SC :    Yes.   I t  wi l l  apply retrospect ively to over  

four months before i t  is issued.   And then i t  appl ies f rom 

December,  January to July 2017 going forward.   So that  is 

adding seven months into i t  because . . . [ intervenes]   

DR NTETA :    Correct .  
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ADV SELEKA SC :    . . . i t  ends on the 31s t  of  July 2017.   So 

that  is more than six months.  

DR NTETA :    Correct .   I  d id say approximately,  yes.  

ADV SELEKA SC :    In 2017 alone is seven months.   In 2016 

alone i t  is f ive months.   Four or f ive months.   So that  is,  

what,  some ten months there.   But  I  want to ask you this in  

re lat ion to th is because. . .   Wel l ,  i t  does not  end there 

because you also give a temporary rel ief  on the next  page.   

You give i t  on the 18t h of  August  2017.   You give i t  for the 

per iod . . . [ intervenes]   10 

DR NTETA :    That  is correct .  

ADV SELEKA SC :    Thank you.   You give i t  for the per iod 

1 August  2017.   This is now immediate ly af ter the 

31s t  of  July 2017.   1 August  2017 to 31s t  October  2017.  

Correct .  

DR NTETA :    Correct .  

ADV SELEKA SC :    H’m.  Now let  us t ry and understand this.   

I  heard you ment ion that  the mot ivat ion for temporary rel ief  

would come from the Coal  Operat ions Department.  

DR NTETA :    Correct .  20 

ADV SELEKA SC :    So that  is the Coal  Operat ions 

Department of  Eskom? 

DR NTETA :    Correct .  

ADV SELEKA SC :    Would the suppl ier i tsel f  make an 

approach to Eskom to ask for temporary rel ief? 



12 JANUARY 2021 – DAY 326 
 

Page 32 of 244 
 

DR NTETA :    Correct .  

ADV SELEKA SC :    And they would give reasons for that  

request? 

DR NTETA :    Correct .  

ADV SELEKA SC :    And in th is case,  you were also given 

reason in order for you to grant  a temporary rel ief .  

DR NTETA :    From our Corporat ions Department,  yes.  

ADV SELEKA SC :    Okay.   So you did not  receive the 

reasons direct ly f rom the suppl ier? 

DR NTETA :    No,  I  received f rom the Coal  Operat ions.  10 

ADV SELEKA SC :    H’m.   

CHAIRPERSON :    Would. . .   Did Coal  Operat ions say we 

received a request  f rom the suppl ier for temporary re l ief  of  

or the extension of  the exist ing temporary rel ief?  And these 

are the reasons they have given.    

 We support  their  request  for the reasons that  they g ive 

or  here are our reasons for  support ing the request .   Did they 

say anything along those l ines? 

DR NTETA :    So.   Yes.   So the Coal  Operat ions Department 

at  Eskom manages the coal  cont racts.   So they are on a 20 

dai ly basis engage with the suppl ier in terms of  the running 

of  the operat ions.   So they would receive the request  f rom 

the suppl ier.    

 There would also have been – they would understand 

the operat ions of  the mine because thei r  job is to manage in 
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terms of  those par t icular elements.    

 So i t  should have been an engagement f rom them.  They 

then provided me a memo support ing,  as you have indicated 

si r,  the reasons for the temporary re l ief  extension.  

CHAIRPERSON :    Okay.   Mr Seleka.  

ADV SELEKA SC :    Thank you,  Chairperson.   So the picture 

that  emerges is th is – is  l ike this and you can comment on 

this.   Af ter Tegeta took over Opt imum Mine,  which is around 

Apri l  2016,  as you say in the aff idavi t .   Tegeta,  a couple of  

months later,  are granted th is temporary rel ief  wi th effect  10 

f rom the 1s t  of  September 2016.   The temporary rel ief  

appl ies to the qual i ty of  coal  and the volume of  coal .   

Correct? 

DR NTETA :    Yes.  

ADV SELEKA SC :    That  appl ied for ten months unt i l  

31s t  July 2017.   The per iod of  ten months f rom 1 September 

to 31 July.   Immediately thereaf ter,  you also issued a 

temporary rel ief  for three months f rom 1 August  2017 to 

October 2017.  In  total  i t  is 13-months,  in October.   And we 

know from the evidence that  in February 2018,  Tegeta goes 20 

into business rescue.   February 2018.  You know that? 

DR NTETA :    Yes.   February 2018? 

ADV SELEKA SC :    Yes.  

DR NTETA :    Okay.    

CHAIRPERSON :    Mr Seleka,  on what page do I  f ind 
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Dr Nteta’s temporary rel ief  to Tegeta? 

ADV SELEKA SC :    Yes,  i t  is the next  page Chairperson.  

CHAIRPERSON :    Af ter the ear l ier or other one? 

ADV SELEKA SC :    Yes,  correct ,  188.  

CHAIRPERSON :    Oh,  okay.   Thank you.  

ADV SELEKA SC :    The next  page.  

CHAIRPERSON :    You may cont inue.  

ADV SELEKA SC :    Thank you,  Chai rperson.   So that  

business rescue Tegeta goes into af ter the temporary rel ief  

is three months thereaf ter,  three months af ter  the temporary 10 

re l ief .    

CHAIRPERSON :    Wel l ,  before you proceed Mr Seleka.   Can 

I  ask this quest ion Dr Nteta?  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    I  see that  your  let ter to Mr Jacques van 

der Merwe, COO of  Opt imum Coal Holdings where you 

granted the temporary rel ief ,  just  l ike the one that  had been 

done by Mr Mabelane previously.    

 A l though i t  a l lows Tegeta to deviate f rom i ts cont ract  

obl igat ions but  there seems nothing said on both occasions 20 

about how the pr ice of  the coal  would be affected by th is, 

insofar as for example qual i ty is concerned.    

 I  would imagine that  i f  you are going to give me Grade A 

of  coal ,  I  am going to pay a pr ice that  is appropr iate for  

Grade A.   I f  you are now going to give me Grade B of  – in  
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terms of  qual i ty,  I  cannot be paying for Grade A.    

 But  I  do not  see anything in the let ter that  deals wi th  

that .   Was that  deal t  wi th elsewhere or is  there some 

explanat ion for why there seems to be nothing deal ing wi th  

that? 

DR NTETA :    Chai r,  i f  I  may?  I f  you al low me the indulgence 

to talk a l i t t le b i t  about  the contract?  The cont ract ,  i t  was 

qui te an old cont ract  which was signed – i t  was made on a 

Rand per ton basis.   So coal  would have been a certa in coal  

qual i ty.   So the – and the cont ract  then talks to.    10 

 I f ,  for example,  you do not  meet  your obl igat ions in 

terms of  a certain range,  a certain volume, et  cetera,  then 

that  is when i t  begins to affect  the pr ice.  

 So.   And I  am going to provide the narrat ive to also t ry 

and answer mister – Advocate Seleka.   Apologies.   So the 

temporary rel ief  which you talk to in terms of  – is a ten 

months’ per iod.    

 The issues that  they had in terms of  that  mine,  cont inues 

f rom even the temporary – the Corporat ion Agreement which 

in fact  was a temporary released as signed previously.   So 20 

which was for three years.   So those issues cont inued.    

 Now the temporary rel ief  that  I  then granted to them,  

spoke to the volume and the qual i ty for a  prescr ibed per iod.   

However,  they needed to ensure that  they have done certain  

things.    
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 At  the end of  that  per iod,  of  the temporary rel ief ,  which I  

th ink i t  was roundabout October.   In November,  I  then 

instructed the department  to  inst i tute the penal t ies because 

they did not  meet for the terms that  I  had for those three 

months,  the obl igat ion.   They did not  meet those obl igat ions.    

 So in November of  2018 – of  2017,  we then inst i tu ted 

the penal t ies and that  resul ted in us actual ly  receiv ing coal  

for them for f ree.    

 So f rom – and then they seem to supply – because they 

have indicated that  they are unable to supply us anymore.   10 

And that  is  then also what then led to them,  I  would say,  

going into business rescue.    

 So the f inancial  aspects were then at tended within those 

mechanisms and that  is what a l lowed me to be able to 

inst i tute those penal t ies.    

CHAIRPERSON :    Okay.   I  take i t  that  your answers means 

that ,  as a matter  of  pr inciple,  you accept  that  i f  they were 

going to provide coal  of  a lower qual i ty,  that  should affect  

the pr ice.   But  you are saying that ,  a l though in  the let ter you 

did not  address that ,  you say there was a mechanism in  20 

terms of  which i t  could be addressed.   Is that  correct? 

DR NTETA :    With in the overal l  cont ract .  

CHAIRPERSON :    Yes.   But  . . . [ intervenes]  

DR NTETA :    So the cont ract  had the penal t ies,  et  cetera.  

CHAIRPERSON :    Yes.   But  the idea of  temporary rel ief ,  is  i t  
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not  – is the idea of  enforcing penal t ies for the provision to 

Eskom of  coal  that  has been suppl ied of  coal  of  a lower 

qual i ty for example that  has been suppl ied to Eskom during a 

per iod where Eskom has provided temporary rel ie f  to the 

suppl ier.    

 That  not ion seems to be inconsistent  wi th temporary – in 

re lat ion of  temporary rel ief .   You remember ear l ier on,  I  

asked you whether grant ing temporary rel ief  e ffect ively 

meant you were condoning a breach or breaches of  the 

contract .   And you said yes.   You remember that? 10 

DR NTETA :    Yes.  

CHAIRPERSON :    Yes.   So what I  am raising is that  the idea 

that  Eskom could later on impose penal t ies for  – on a 

suppl ier for supplying coal  that  is o f  a lower qual i ty than the 

coal  provided for in the coal  agreement,  seems to me to be 

inconsistent  wi th  the whole not ion of  grant ing temporary 

re l ief .    

 Because as I  understand your evidence.   Grant ing 

temporary rel ief  is actual ly giv ing permission to the suppl ier  

to act  in breach of  the agreement  because of  the reasons 20 

given by the suppl ier which you as Eskom found to be sound.  

You understand what I  mean?  

DR NTETA :    Yes,  s i r.  

CHAIRPERSON :    So what  do you say to the proposi t ion that  

when you grant  temporary rel ief ,  you cannot be,  at  the same 
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t ime, contemplat ing that  you wi l l  impose penal t ies on the 

suppl ier later on for providing you wi th coal  of  a lower 

qual i ty than what  is  speci f ied in  the agreement.    I t  cannot 

be.   You cannot be contemplat ing both.    

DR NTETA :    Yes,  s i r.  

CHAIRPERSON :    You accept?  

DR NTETA :    I  accept .   And I  wi l l  agree wi th you that  in  

terms of  our negot iat ions wi th suppl iers,  they agree wi th 

your sent iment.   That  you cannot  a l low me – you cannot  say 

that  I  am going to – I  can provide you wi th a re l ief  in some 10 

form and later on,  you then penal ise me.   

CHAIRPERSON :    Yes.  

DR NTETA :    Now the rat ionale and I  wi l l  speak f rom 

Eskom’s perspect ive.  

CHAIRPERSON :    H’m?  

DR NTETA :    Most  of  the t imes when we provide temporary 

re l ief  – not  most  of  the t imes,  but  a lot  of  the t imes – i t  is for  

the qual i ty and for the volume.  The qual i ty,  i t  is an – I  am 

going to say this and Eskom wi l l  have to  deal  wi th the 

suppl iers to them in the sense that . . .    20 

 So the qual i ty that  they – that  reduct ion that  they have,  

in essence,  is  acceptable to us.   Sorry,  to Eskom.  I t  is  

wi thin a range that  have the potent ia l  to be acceptable.   

Whether i t  means that  we move this  to another power stat ion 

or the boi lers can then be adjusted to receive that  coal .  
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 Because one of  the big issues that  we have is  the 

securi ty of  coal  supply.   We would rather say that  we wi l l  

receive the qual i ty that  we can burn for a per iod but  we do 

want the volumes.    

 So of ten t imes when they provide you wi th the suppl ier 

wi th the temporary rel ief ,  i t  wi l l  say that  for th is per iod – and 

because we are looking for monthly volumes.  Instead of  

providing us wi th ten thousand tons,  you can provide us wi th 

eight  thousand tons.    

 However,  on the end of  i t ,  you must  go back to your  10 

volumes that  you requi re.   The contracts also al lows us to 

catch up wi th volumes.   So somet imes we can then say,  at  

the end of  that ,  g ive us more volumes.   

 And that  is – because we are looking to secure the 

volume of  the coal .   So in your analyses – you are correct ,  

that  the suppl ies do feel  that  you cannot say that  i t  is f ine 

and then you later  want the coal  but  we need to secure coal .  

CHAIRPERSON :    You see,  as far as you or Eskom may 

provide temporary rel ief  in respect  o f  volumes.   I  do not  have 

any problem about that  as far as the pr ices are concern 20 

because I  take i t  that  you wi l l  only pay for eight  thousand i f  

they – eight  thousand tons of  coal  i f  they provide e ight  

thousand.  You wi l l  not  pay for ten thousand.   

 But  when i t  comes to the qual i ty where you grant  

temporary rel ief  in regard to  qual i ty,  that  is where my 
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concern is.   Namely,  in terms of  the coal  agreement,  you 

would have impose an obl igat ion on Tegeta to supply coal  of  

Grade A qual i ty and maybe for a certain per iod they did that  

and the – your obl igat ion is to pay a pr ice that  is appropriate 

for Grade A qual i ty of  coal .    

 Af ter some months they say to you,  please provide us – 

grant  us some temporary rel ief .    We cannot grant  you Grade 

A coal  for the next  ten months for  the fo l lowing reasons 

which you as Eskom f ind acceptable.  

 And I  am saying that  when you then grant  a rel ief  to  10 

say they can give you Grade B,  you should be saying we w i l l  

ad jus t  the  pr i ce  as  we l l ,  we cannot  be  pay ing  you fo r  g rade  

A coa l  fo r  the  next  ten  months  when you w i l l  be  prov id ing  

us  w i th  g rade B  coa l .   That  i s  what  I  am ra is ing  because I  

do  no t  see i t  addressed in  the  le t te r.   I  wou ld  have 

expected i t  to  be  addressed.   Why was i t  no t  addressed? 

DR NTETA:    I t  i s  no t  addressed because i t  i s  addressed in  

the  overa l l  o f  the  cont rac t  and when you ta lk  about  an  A 

grade coa l ,  A grade coa l  i s  a  band  so  when we are  pu t t ing  

i t  -  fo r  example ,  i f  a  supp l ie r  came and sa id  we normal ly  20 

g ive  you A grade  coa l  wh ich  is  a  band f rom a  CV –  I  am 

jus t  go ing  to  g ive  an  example  –  o f  26  CD to  30  CD,  i f  I  g ive 

tha t  an  example .    

The grade B  is  maybe a  25  CD.   Jumping between a  

band is  s ign i f i can t  bu t  w i th in  the  band i t  i s  an  acceptab le  
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because we a re  ab le  to  ad jus t  in  te rms o f  our  opera t ions  

and the  imp l ica t ion  is  smal le r.   So we wou ld  then accept  i t .    

The cont rac t  then addresses  those var ious 

mechan isms in  te rms o f  how we wou ld  accept  th is  

par t i cu la r  coa l  to  come th rough.  

I  a lso  gave an example  is  tha t  there  are  va r ious  

aspects  tha t ,  when you look a t  the  coa l  qua l i t y,  so  you  

might  have an issue o f  su lphur  tha t  we say tha t  we w i l l  

accept  –  sor ry,  Eskom says they w i l l  accept  up  to  1% and 

the  supp l ie r  then  says can you p rov ide  us  w i th  temporary  10 

re l ie f  on  the  qua l i t y  o f  the  su lphur  fo r  1 .1  o r  1 .2?   And we  

have looked a t  in  te rms o f  the  s ign i f i cance and then we 

wou ld  make a  dec i s ion  in  te rms o f  tha t .   So i t  i s  no t  as  

c lea r  to  be  ab le  to  then say X  and  then t ry  and ca ter  fo r  i t  

w i th in  the  cont rac ts .  

CHAIRPERSON:    A re  you say ing  the  le t te r  m ight  no t  dea l  

w i th  tha t ,  namely  the  ad jus tmen t  o f  the  pr ice  bu t  the  

cont rac t  wou ld  have had a  prov i s ion  or  d id  have a  

prov is ion  tha t  e f fec t i ve ly  sa id  i f  the  supp l ie r  p rov ides coa l  

o f  a  lower  qua l i t y  than grade A then th i s  i s  how the  p r ice  20 

w i l l  be  ad jus ted .   I s  tha t  what  you are  say ing?  

DR NTETA:    Yes,  so  the  cont rac t s  in  genera l  wou ld  do  tha t  

and a lso ,  as  we moved fu r the r,  a  lo t  o f  the  cont rac ts  a re  

now based on a  rand pe r  g iga jou le  wh ich  ta lks  to  the  

energy content .   So the  la te r  cont rac ts  tha t  I  was in  
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invo l ved in ,  then –  we were  then –  i t  ta lks  to  tha t  par t i cu la r  

mechan ism.  

CHAIRPERSON:    And th is  par t i cu la r  cont rac t ,  do  you  

remember  whethe r  i t  had a  prov i s ion  fo r  the  ad jus tment  o f  

the  pr ice  in  the  event  o f  the  supp l ie r  p rov id ing  coa l  o f  a  

lower  qua l i t y?  

DR NTETA:    So  th is  par t i cu la r  cont rac t ,  i f  my memory  

serves me cor rec t ly,  has qu i te  an  ex tens ive  pena l ty  

ca l cu la t ion  and reg ime tha t  ta lks  to  e lements  in  te rms o f  

the  type o f  the  qua l i t y,  the  k ind  o f  vo lumes,  e tce te ra ,  and 10 

tha t  i s  some ca lcu la t ions tha t  a re  there .  

CHAIRPERSON:    Yes,  bu t  p rov is ions re la t ing  to  pena l t ies ,  

wou ld  no t  app ly,  I  wou ld  imag ine ,  based on what  you and I  

have d iscussed  ear l ie r  on ,  namely,  where  you grant  

temporary  re l ie f  to  a  supp l ie r  o f  coa l  you cannot  a t  the  

same t ime be contempla t ing  tha t  you w i l l  impose pena l t ies  

fo r  –  aga ins t  the  supp l ie r  because  dur ing  the  per iod  o f  the 

temporary  re l ie f  the  supp l ie r  p rov ided coa l  o f  a  lower  

qua l i t y,  you cannot  be  contempla t ing  tha t .    

 So  what  I  am look ing  fo r  i s  whether  you are  say ing  20 

i f  we go to  the  cont rac t  in  th is  case we w i l l  f ind  prov i s ions  

tha t  say,  in  e f fec t ,  where  Eskom prov ides temporary  re l ie f ,  

th is  i s  how the  p r ice  w i l l  be  ad jus ted  or  where  i t  says  in  

the  case o f  the  supp l ie r  p rov id ing  qua l i t y  –  p rov id ing  coa l  

tha t  i s  o f  a  lower  qua l i t y  than s t ipu la ted  in  the  cont rac t ,  
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th is  i s  how the  pr ice  w i l l  be  ad jus ted .   That  i s  now separa te  

f rom the  pena l t ies  because the  pena l t ies  w i l l  no t  app ly  i f  

you grant  tempora ry  re l ie f .   Are  we go ing  to  f ind  a  

prov is ion  tha t  says tha t ,  as  fa r  as  you remember?  

DR NTETA:    As  fa r  as  I  remember  the  cont rac t  does not  

ta lk  about  the  issues o f  temporary  bu t  i t  wou ld  ta l k  to  the  

issues in  te rms o f  how you manage the  cont rac t .   I  do  want  

to  say tha t  I  do  no t  want  to  s ta r t  de lv ing  in to  the  de ta i l s  o f  

th is  par t i cu la r  cont rac t  because  I  have not  looked a t  i t  

recent ly  bu t  my unders tand ing  wou ld  be  tha t  i t  wou ld  then  10 

dea l  in  te rms o f  the  mechan isms o f  i t  o r  the  management  o f  

i t .  

CHAIRPERSON:    Yes.   Wel l ,  par t  o f  the  reason why one is  

look ing  a t  some o f  these th ings  is  because the re  is  an 

a l legat ion  tha t  be fore  the  change o f  ownersh ip  Eskom was  

very  hard  on  OCM.   They fo r  a  long t ime were  compla in ing  

tha t  they were  opera t ing  on  a  very  –  under  a  cont rac t  tha t  

b rought  a  lo t  o f  hardsh ip  on  them and wanted Eskom to  

accommodate  the i r  s i tua t ion  in  var ious ways and  Eskom,  

a f te r  Mr  Br ian  Mole fe  had ar r i ved ,  took a  very  ha rd  l ine  20 

aga ins t  them but  once there  was  a  change o f  ownersh ip  

and Tegeta  was invo lved,  the  a t t i tude –  Eskom’s  a t t i tude 

was very  favourab le  to  them.    

There  was incons is tency  i f  you  look a t  how 

Glencore  was t rea ted  and how Tegeta  was t rea ted .  So tha t  
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i s  pa r t  o f  the  reason why we are  l ook ing  a t  th is .   Here  i s  a  

s i tua t ion  where  Mr  Mabe lane g rants  them temporary  re l ie f  

fo r  10  months  or  11  months ,  I  am not  sure ,  and then you 

a lso  come and you grant  them and when I  look  a t  the  

le t te r,  i t  does no t  say  anyth ing  about  ad jus t ing  the  pr ice .   

I t  seems,  on  the  fac t  o f  i t ,  tha t  a l though the  qua l i t y  o f  the  

coa l  i s  lowered,  tha t  w i l l  be  p rov ided,  the  pr i ce  remains  the  

pr ice  fo r  g rade A coa l .   That  i s  why I  am t ry ing  to  es tab l i sh  

bu t  I  th ink  f rom what  you have sa id  i t  seems tha t :  

1 .  You accept  tha t  the  le t te r  g ran t ing  them re l ie f ,  10 

bo th  your  one and Mr  Mabe lane ’s  one,  does not  

dea l  w i th  tha t .  

That  i s  po in t  one.  

2 .  I  th ink  you a lso  say,  as  fa r  as  you can reca l l  -  

and you have sa id  tha t  you wou ld  need to  look  a t  

the  agreement  because you have not  looked a t  i t  

recent ly  -  bu t  as  fa r  as  you can reca l l ,  the 

agreement  d id  a l so  no t  dea l  w i th  the  ad jus tment  

o f  the  pr ice  dur ing  the  per iod  where  temporary  

re l ie f  has been g ranted.   I t  had prov i s ions about  20 

pena l t ies  and you and I  agree  tha t  pena l t ies  

cannot  be  app l i cab le  fo r  a  s i tua t ion  where  

temporary  re l ie f  has been granted.  

I s  my summary o f  you r  ev idence a  fa i r  summary?  

DR NTETA:    Yes,  I  wou ld  l i ke  to  add,  i f  I  may,  S i r?  
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CHAIRPERSON:    Yes.  

DR NTETA:    Wi th  regards to  the  a l legat ions tha t  Opt imum 

had a  d i f f i cu l t  t ime pr io r  to  the  new owners ,  I  do  no t  want  

to  ta lk  to  tha t  in  the  sense because I  dea l t  w i th  Opt imum in  

te rms o f  t ry ing  to  look  in  te rms o f  tha t  par t i cu la r  

agreement .   I  w i l l  –  and I  do  no t  want  to  a lso  dea l  w i th  the  

temporary  re l ie f  tha t  was granted by  Mr  Mabe lane,  I  wou ld  

ra the r  p rov ide  my  th ink ing  beh ind  the  temporary  re l ie f  tha t  

I  p rov ided to  them.   I  p rov ided to  them a  temporary  re l ie f  

o f  th ree  months  and i t  was qu i te  spec i f i c  in  t e rms o f  the  10 

per iod  because my unders tand ing  is  tha t  i f  you  are  hav ing  

d i f f i cu l t y  w i th  your  opera t ions and you have ind i ca ted  to  

the  opera t ions team,  Eskom opera t ions team,  then i t  w i l l  

take  you th ree  to  four  months  to  reso lve  i t ,  tha t  then we  

are  w i l l i ng  to  look  a t  tha t .    

 Bu t  you w i l l  a lso  no te  tha t  o f  the  d i f fe ren t  re l ie fs  

tha t  were  prov ided,  my re l ie f  was l inked to  in  November  

where  we then ins t i tu ted  because,  in  my op in ion ,  you had  

been a l lowed th ree  months  to  sor t  ou t  your  opera t ions,  you  

were  no t  ab le  t o  do  so ,  so  then we w i l l  then beg in  to  20 

ins t i tu te  and take ,  you know,  ins t i tu te  pena l t ies  in  te rms o f  

your  agreement  and ac tua l l y  no t  pay fo r  anyth ing  tha t  we  

get  f rom you.    

 And tha t  was my th ink ing  a t  the  t ime,  i t  d id  no t  

mean tha t  because i t  was now Tegeta ,  i t  was s imp ly  in  
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te rms o f  t ry ing  to  ge t  the  coa l  –  you a re  no t  ab le  to  supp ly  

us  w i th  the  coa l ,  we are  pu t t ing  pena l t ies ,  e tce tera .   They  

d id  compla in  tha t  they fe l t  i t  was  unfa i r  bu t  tha t  was the  

cont rac tua l  unders tand ing  and ob l iga t ion  tha t  I  be l ieved 

served f rom my temporary  re l ie f .  

CHAIRPERSON:    Jus t  to  round o f f  on  th is  po in t  because 

one may be t ry ing  to  look  a t  th is  on ly  to  f ind  tha t  maybe  

the  foundat ion  o f  one ’s  th ink ing  is  f lawed,  you wou ld  know 

whethe r  o r  no t  the  pr ice ,  the  pr ices  tha t  Eskom pa id  fo r  

coa l  were  d ic ta ted ,  a t  leas t  in  par t ,  maybe who l ly,  by  the  10 

qua l i t y  o f  the  coa l  tha t  wou ld  be  supp l ied .   

 In  o ther  words,  I  know we have been ta lk ing  about  

d i f fe ren t  g rades,  you know,  do  you  know whether  tha t  tha t  

was –  t here  was tha t  d is t inc t ion  or  was the re  no  d is t inc t ion  

about ,  you know,  whether  the  qua l i t y  was par t  o f  what  was 

taken in to  account  in  say ing  we w i l l  pay  so  much  fo r  th is  

coa l?   I  wou ld  have imag ined tha t  [ inaud ib le  –  speak ing  

s imul taneous ly ] .  

DR NTETA:    In  the  la te r  years  the  qua l i t y  was l inked to  –  

the  pr ice  was l inked to  the  qua l i t y  and as  we  moved 20 

towards more  o f  a  rand pe r  g iga jou le  cont ract ing ,  so  i t  was 

l inked to  the  qua l i t y,  i t  was a lso  l inked to  the  market .  

CHAIRPERSON:    And a t  the  t ime o f  you grant ing  th is  

re l ie f ,  does th is  fa l l  w i th in  those years  or  does i t  no t  fa l l  

w i th in  those years ,  the  t ime when you granted the  re l ie f?  
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DR NTETA:    I t  was in  the  la te r  yea rs .   However,  the  

cont rac t  was l inked to  a  rand per  ton .  

CHAIRPERSON:    Yes.  

DR NTETA:    So  the  cont rac t  was s igned I  th ink  in  the  

1960 ’s .    

CHAIRPERSON:    Yes.  

DR NTETA:    I  s tand to  be  cor rec ted .   So we were  

opera t ing  on  an o lde r  p r ic ing  mechan ism wi th in  a  cur ren t  

per iod .  

CHAIRPERSON:    Ja .   Okay,  Mr  Se leka?  10 

ADV SELEKA SC:    Thank you,  Cha i rpe rson.   Dr  Nte ta  

…[ in tervenes]  

CHAIRPERSON:    I  have –  we have not  gone on  the  tea  

break.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    We have gone past  the  tea  break.   We 

can take  the  tea  break i f  somebody fee ls  tha t  they need a  

tea  break,  o the rw ise  we cou ld  take  i t  a t  12  o ’c lock .    Dr  

Nte ta ,  do  you need a  tea  break r igh t  now or  comfo r t  b reak?  

Or  we can take  the  break a t  twe lve?  From your  s ide? 20 

DR NTETA:    You  can take  the  break a t  twe lve ,  S i r.  

CHAIRPERSON:    Mr  Se leka?  

ADV SELEKA SC:    I  am a lso  f ine ,  Cha i rpe rson.  

CHAIRPERSON:    You are  f ine .  

ADV SELEKA SC:    To  cont inue.  
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CHAIRPERSON:    Your  jun io r  i s  f ine  as  we l l .  

ADV SELEKA SC:    She takes the  cue f rom me.  

CHAIRPERSON:    Okay,  a l r igh t .   Okay,  le t  us  cont inue,  we  

w i l l  take  i t  a t  twe lve .  

ADV SELEKA SC:    Thank you.   D r  Nte ta  your  exp lanat ion  

regard ing  your  own tempora ry  re l i e f  tha t  you g ranted must  

have caused the  –  unders tood aga ins t  the  background o f  

the  prev ious temporary  re l ie f ,  wh ich  was g i ven  fo r  ten 

months ,  i s  i t  no t?  

DR NTETA:    Yes.  10 

ADV SELEKA SC:    Because in  fac t  in  your  a f f idav i t  what  

you are  say ing  is  you were  no t  g i v ing  them a  new – we l l ,  

the  essence is  you were  no t  g i v ing  them a  new temporary  

re l ie f ,  you were  ex tend ing  the  ex i s t ing  tempora ry  re l ie f .  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    So  i f  i t  was an ex tens ion  o f  a  ten 

months  tempora ry  re l ie f ,  now you  are  add ing  th ree  months  

to  i t ,  one wonders  whether  d id  you have d i f fe ren t  reasons  

a t  a  t ime when you granted yours  tha t  were  d i f fe ren t  f rom 

the  reasons tha t  were  g iven to  Mr  Mabe lane,  ten  months 20 

before .   I  mean,  in  fac t ,  in  December,  2016.  

DR NTETA:    So  one o f  the  quest ions tha t  I  asked the  coa l  

opera t ions team is  tha t  what  has happened  s ince  

December  to  up  to  th is  da te ,  were  they no t  ab le  to  reso lve  

the i r  i ssues tha t  they had wh ich  was the i r  opera t iona l  
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i ssues and in  te rms o f  the  area tha t  they were  m in ing .   And  

response tha t  they prov ided is  tha t  they were  no t  ab le  to  

reso lve  those areas,  they are  s t i l l  m in ing  in  tha t  pa r t i cu la r  

a rea .   So there  w i l l  be  s t i l l  be  i ssues in  te rms  o f  the 

vo lume.    

 Now for  those k ind  o f  engagements  and 

unders tand ing  I  wou ld  re ly  on  the  peop le  mandated to  

manage the  cont rac t  to  use the i r  judgment  and then say  

whethe r  i t  works  or  no t .  

 So –  and when you ta lk  about  in  m in ing  opera t ions,  10 

i t  can  take  you th ree  weeks to  m ine th rough an area,  i t  can  

take  you a  year  to  m ine th rough an area.  

ADV SELEKA SC:    Yes,  bu t  …[ in tervenes]  

DR NTETA:    So  in  them say ing  tha t  i t  had …[ in tervenes]  

ADV SELEKA SC:    Sor ry,  le t  me in te r rup t .  

DR NTETA:    Yes.  

ADV SELEKA SC:    Because tha t  i s  a  genera l  s ta tement ,  

one a lways has  to  conf ine  onese l f  to  th is  par t i cu la r  

request ,   th is  par t i cu la r  re l ie f  tha t  was granted.  

DR NTETA:    Yes.  20 

ADV SELEKA SC:    The reasons why i t  was g ranted and  

why you s igned fo r  i t  ins tead o f  mak ing  a  genera l  las t  

s ta tement  because i t  does not  ass is t  us  know the  fac ts  o f  

what  t ransp i red  here .  

DR NTETA:    Spec i f i c  to  th i s  agreement  I  asked the  coa l  
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ope ra t ions depar tment  as  to  what  had changed.  

ADV SELEKA SC:    yes .  

DR NTETA:    Because they had the  temporary  re l i e f .   Had 

they gone and m ined th rough the  area tha t  they need to  

m ine th rough and  the  answer  was tha t  no ,  we have not .  

ADV SELEKA SC:    Ja .  

DR NTETA:    They s t i l l  have cha l lenges on the i r  

opera t ions.  

ADV SELEKA SC:    Yes.   So  the  Cha i rperson has  

acce lera ted  the  mat te r  because i t  i s  exact ly  –  I  wanted to  10 

go  exact ly  to  where  the  Cha i rperson was ta lk ing  about ,  

tha t  –  and I  jus t  need to  make tha t  s ta tement  fo r  you,  tha t  

p r io r  to  Tegeta  tak ing  ove r,  the  pos i t ion  o f  Eskom regard ing  

Opt imum,  a f te r  they en tered  in to tha t  coopera t ion  

agreement  and they were  a lso  do ing ,  as  you qu i te  cor rec t l y  

po in t  ou t ,  i t  was  a  re l ie f .   I t  was a  temporary  re l ie f  in  

regard  to  the  qua l i t y  o f  coa l  and the  va lues.    

 However,  when Mr  Mole fe  comes on board ,  he  

te rm inates  tha t  and there  is  an  ins is tence on the  pa r t  o f  Mr  

Mole fe  and Mr  Koko tha t  we want  the  pena l t ies  to  be  pa id  20 

o f  2 .17  b i l l i on .   You are  aware  o f  tha t?  

DR NTETA:    Yes.  

ADV SELEKA SC:    And tha t  i s  the  s tance tha t  was 

adopted th roughout  un t i l  Opt imum is  –  the  m ine  is  taken 

over  by  Tegeta  and now we see ,  a f te r  tha t ,  there  is  a  
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d i f fe ren t  a t t i tude on the  pa r t  o f  Eskom,  they a re  w i l l i ng  to  

compromise  on the  coa l  and the  va lue ,  the  qua l i ty  and the  

va lue  and fo r  a  long pe r iod  o f  t ime,  th i r teen months .   

Shor t l y  be fo re  Tegeta  i s  unab le  to  opera te  and i t  goes in to  

bus iness rescue.   You see the  p ic tu re  tha t  emerges? 

DR NTETA:    Yes.  

ADV SELEKA SC:    Yes.   So then  –  Cha i r,  I  w i l l  move on.   

Wel l ,  jus t  be fore  I  do  tha t ,  the  pena l t ies  tha t  were  imposed,  

you say in  November  2017,  were  those the  on ly  pena l t ies  

…[ in tervenes]  10 

DR NTETA:    Sor ry,  I  d id  no t  hear  the  quest ion?  

ADV SELEKA SC:    The pena l t ies  imposed in  November  

2017,  were  those the  on ly  pena l t ies  imposed,  to  your  

knowledge,  in  respect  o f  –  in  regard  to  Tegeta?  

DR NTETA:    I  do  no t  know,  I  request  tha t  you ask  the 

f inance depar tment .  

ADV SELEKA SC:    Okay.   As  fa r  as  I  know,  i t  was the  on ly  

one but  I  am not  sure .  

CHAIRPERSON:    Dr  Nte ta ,  paragraph 2 ,  number  2  o f  your  

le t te r  g ran t ing  re l ie f ,  says  tha t  in  e f fec t ,  I  th ink ,  Eskom 20 

reserves i t s  r igh ts  on  a l l  pena l t ies  and not  deduct  the  

same.   What  d id  tha t  mean? 

DR NTETA:    So –  sor ry,  I  cannot  ge t  to  tha t  le t te r  now but  

…[ in tervenes]  

CHAIRPERSON:    Page 188.  
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DR NTETA:    So  one o f  the  e lements  in  te rms o f  reserv ing  

the  r igh ts  i s  tha t  though we are  prov id ing  you w i th  th is  

temporary  re l ie f  we reserve  the  r igh t s  to  impose our  

pena l t ies  a t  a  –  we reserve  our  r igh ts  in  te rms  o f  the  

cont rac t  so  tha t  we can ins t i tu te  aspects  o f  the  cont rac t ,  

wh ich  is  the  c lause tha t  I  used to  then impose the  

pena l t ies ,  accept  tha t  we – because we are  reserv ing  our  

r igh ts .  

CHAIRPERSON:    Bu t  you remember  what  you and  I  go t  to  

unders tand each on …[ in tervenes]  10 

DR NTETA:    Yes.  

CHAIRPERSON:    …wi th  regard  to  the  p lace o f  pena l t ies  

dur ing  a  pe r iod  o f  temporary  re l ie f .   Th is  g i ves  one the  

impress ion  tha t  you,  Eskom,  wou ld  be  say ing  we are 

grant ing  you temporary  re l ie f  bu t  we reserve  the  r igh t  to  

impose pena l t ies  on  you fo r  do ing  exact ly  what  we have 

dec ided to  condone.   That  does no t  seem to  make sense to  

me,  i f  tha t  i s  what  i t  means.   Does i t  mean tha t  o r  does i t  

mean someth ing  e lse?  

DR NTETA:    That  i s  my unders tand ing  because i t  i s  an  20 

open …[ in tervenes]  

CHAIRPERSON:    Jus t  to  make sure  –  bu t  jus t  to  make  

sure  you unders tand  what  I  mean.   When I  read  th is ,  I  

unders tand Eskom to  be  say ing  we are  grant i ng  you 

temporary  re l ie f  wh ich  means you can p rov ide  us  less  
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vo lumes o f  coa l ,  you can p rov ide  us  a  lower  qua l i t y  o f  coa l  

and tha t  conduct  on  your  par t  wou ld  no rmal l y  be  a  breach  

o f  the  cont rac t  and i f  you  were  ac t ing  in  b reach o f  the  

cont rac t  we wou ld  be  ent i t led  to  do  a  number  o f  th ings  

inc lud ing  pena l t ies .   Now we are  grant ing  you temporary  

re l ie f ,  we are  say ing  you may do  those th ings bu t  a t  the  

same t ime we are  say ing  we are  reserv ing  our  r i gh ts  to  

impose pena l t ies .   I s  my unders tand ing  o f  what  i t  says  

cor rec t?  

DR NTETA:    I t  is  cor rec t ,  S i r,  wh ich  is  why I  sa id  ear l ie r  10 

tha t  the  supp l ie rs  wou ld  agree w i th  you because they say 

tha t  you g ive  us  th is  oppor tun i ty  bu t  you have someth ing  

hang ing  over  ou r  head because you can come back and 

impose.  

CHAIRPERSON:    A re  you say ing ,  there fore ,  tha t  a l though  

th is  i s  what  i s  wr i t ten  here ,  you d id  no t  rea l l y  in tend to  do  

tha t  because i t  wou ld  no t  make sense to  p rov ide  temporary  

re l ie f  and s t i l l  impose pena l t ies?  

DR NTETA:    So  the  in ten t ion  was to  p rov ide  temporary  

re l ie f  bu t  we wan t  to  ensure  tha t  we rese rve  our  r i gh ts .   So 20 

i f  there  i s  –  fo r  whatever  reason tha t  comes ou t  in  tha t  

per iod ,  i f  someth ing  comes up,  we want  to  be  ab le  to  s t i l l  

i ns t i tu te  and impose pena l t ies .   So i t  i s  a  le t te r  tha t  i s  

say ing  you can –  we unders tand your  i ssues,  however,  we 

are  keep ing  the  door  open fo r  ou rse lves.   
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CHAIRPERSON:    Bu t  d id  you accept  tha t  i t  does not  make 

sense,  the  two cannot  l i ve  together  dur ing  a  per iod  where  

you have g ranted  temporary  re l ie f?  

DR NTETA:    A t  the  t ime my th ink ing ,  whethe r  i t  i s  f loored 

or  no t ,  was tha t  we need to  ensure  tha t  we leave the  door  

open fo r  Eskom so tha t  they can  ins t i tu te  the i r  pena l t ies .   

So tha t  was my th ink ing  a t  the  t ime.  

CHAIRPERSON:    Yes bu t  as  you  speak now you can see 

the  cha l lenges w i th  tha t .  

DR NTETA:    Yes,  I  see the  cha l lenges o f  the  supp l i e r.  10 

CHAIRPERSON:    Yes,  okay,  a l r igh t .   Wel l ,  a lso  fo r  Eskom 

because you wan t  to  be  genu ine .   I f  you  grant  temporary  

re l ie f  genu ine ly,  you cannot  be  –  you cannot  g ran t  w i th  one  

hand and take away w i th  the  o the r.   You accept  tha t?  

DR NTETA:    So  you are  ask ing  a  prac t i t ione r,  a  

p rocu rement  p rac t i t ioner,  so  I  w i l l  say  I  unders tand i t  bu t  I  

wou ld  a l so  want  to  leave the  door  open fo r  my company.   

Yes,  I  hear  you.  

CHAIRPERSON:    No,  no ,  I  –  ja ,  bu t  you unders tand now 

tha t  a l though a t  tha t  t ime tha t  i s  how you thought  bu t  when  20 

you –  we in te r rogate  i t  now,  you can see where  the 

cha l lenges are  w i th  hav ing  tha t  c lause.  

DR NTETA:    Yes.  

CHAIRPERSON:    Ja ,  okay.    

ADV SELEKA SC:    Thank you,  Cha i r.  
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CHAIRPERSON:    Mr  Se leka?  

ADV SELEKA SC:    Ja .   And,  I  mean –  ja ,  you r  pena l t ies ,  

the  pena l t ies  imposed by  you,  Dr  Nte ta ,  i f  i t  i s  you who  

imposed the  pena l t ies ,  i t  i s  …[ in te rvenes]  

CHAIRPERSON:    Maybe –  I  am sor ry,  Mr  Se leka,  jus t  to  

make su re  we round o f f  on  th is  a t  leas t  as  fa r  as  my issue  

is  concerned,  Dr  Nte ta .    

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Do you accept  as  you tes t i f y  now tha t  

where  you have  granted,  as  Eskom,  where  Eskom had  10 

granted temporary  re l ie f  to  a  supp l ie r  o f  coa l  to  in  e f fec t  

say  I  am a l lowing you to  p rov ide  me wi th  a  lower  qua l i t y  

coa l  fo r  th is  per iod ,  Eskom cou ld  no t  subsequent ly  impose  

a  pena l ty  on  a  supp l ie r  fo r  supp ly ing  Eskom wi th  a  lower  

qua l i t y  in  te rms  o f  the i r  own temporary  re l ie f .   Do you  

accept  tha t  i t  cou ld  no t  do  tha t?  

DR NTETA:    Yes,  S i r.  

CHAIRPERSON:    Yes.   So,  there fo re ,  where  Eskom 

granted temporary  re l ie f  such as  the  temporary  re l i e f  tha t  

you granted –  and I  know you sa id  you d id  no t  want  to  ta lk  20 

about  Mr  Mabe lane ’s  temporary  re l ie f  bu t  th is  wou ld  a lso  

app ly  to  h is ,  then in  tha t  case where  th is  temporary  re l ie f  

was granted,  by  imp l ica t ion ,  i t  meant  tha t  the  supp l ie r  

wou ld  no t  be  v i s i ted  w i th  pena l t ies  fo r  p rov id ing  Eskom 

wi th  lower  qua l i t y  coa l .   You accep t  tha t?  
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DR NTETA:    Yes.  

CHAIRPERSON:    Okay,  a l r igh t .    

ADV SELEKA SC:    And,  in  fac t ,  Dr  Nte ta ,  i t  was not  fo r  

tha t  per iod .  

DR NTETA:    Pardon?  

ADV SELEKA SC:    The supp l i e r  was in  fac t  no t  v is i ted  

w i th  a  pena l ty  –  pena l t ies  fo r  the  per iod  o f  the  temporary  

re l ie f .  

DR NTETA:    Yes .   So we d id  the  pena l t ies ,  I  th ink  i t  was in  

November.  10 

ADV SELEKA SC:    Yes,  a f te r  tha t  per iod  go ing  fo rward .  

DR NTETA:    Fo r  tha t  month ,  yes .  

ADV SELEKA SC:    Yes.    

CHAIRPERSON:    Bu t  the  pena l t i es  tha t  you are  ta lk ing  

about ,  they d id  no t  re la te ,  d id  they,  to  the  per iod  o f  

temporary  re l ie f .  

DR NTETA:    So  I  wou ld  have to  look  in  te rms o f  the  ac tua l  

per iod  because one o f  the  issues was the  vo lumes tha t  

they had to  ensure  tha t  they p rov ided a  cer ta in  vo lume 

per iod .   I  do  no t  reca l l  the  de ta i l s  in  par t i cu la r  bu t  I  th ink  20 

tha t  they d id  no t  bu t  I  am not  too  sure .   So i t  wou ld  be  to  

look  to  those par t i cu la r  requ i rements  in  te rms o f  tha t .  

CHAIRPERSON:    Bu t  I  th ink  you a lso  sa id  a t  some s tage  

someth ing  to  the  e f fec t  tha t  you imposed those pena l t ies  

because they d id  no t  meet  cer ta in  cond i t ions  tha t  you had  
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imposed fo r  the  temporary  re l ie f ,  is  tha t  cor rec t?  

DR NTETA:    Ja .   I  wou ld  l i ke  to  have a  look in  te rms o f  the  

pena l ty  tha t  was imposed.  

CHAIRPERSON:    Ja .  

DR NTETA:    I f  my memory  se rves me cor rec t ly,  there  was  

issue I  th ink  o f  the  vo lume.   So tha t  th ree  month  pe r iod ,  I  – 

and memory,  I  need to  check,  they d id  no t  p rov ide  the 

m in imum tha t  they were  requested  to  do .  

CHAIRPERSON:    So ,  in  other  words,  what  you  

…[ in tervenes]  10 

DR NTETA:    Bu t  I  wou ld  rea l l y  l i ke  to  check tha t .  

CHAIRPERSON:    In  o ther  words,  as  the  pena l t ies  tha t  you 

are  ta l k ing  about  tha t  you sought  to  impose are  concerned,  

you wou ld  be  say ing  we d id  no t  impose pena l t ies  in  regard  

to  conduct  on  the  par t  o f  the  supp l ie r  tha t  we had  

condoned.   We imposed pena l t ies  fo r  conduct  tha t  we had  

no condoned.   In  o ther  words,  i f  they  had sa id  we w i l l  

p rov ide  8  000 tons and you had sa id  tha t  i s  f ine ,  you on ly  

imposed pena l t ies  when they prov ided less  than 8  000,  i s  

tha t  cor rec t?  20 

DR NTETA:    I  th ink ,  yes .  

CHAIRPERSON:    I s  tha t  your  unders tand ing?  

DR NTETA:    L ike  I  sa id ,  I  wou ld  l i ke  to  have a  look in  

te rms o f  tha t ,  ja .  

CHAIRPERSON:    Bu t  tha t  wou ld  be  your  unders tand ing .  
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DR NTETA:    Yes,  ja ,  I  th ink  so .  

CHAIRPERSON:    Ja .   Okay,  a l r igh t .  

DR NTETA:    Yes,  ja .  

ADV SELEKA SC:    Yes.   In  o ther  words,  they wou ld  have 

breached the  re l ie f  tha t  was even g iven.   So they went  

lower  than the  re l ie f  tha t  was even g iven and fo r  t ha t  they 

wou ld  have a t t rac ted  pena l t ies  inso fa r  as  they even 

breached the  re l i e f  tha t  was g ranted.  

DR NTETA:    Yes inso far  as  they d id  breach tha t  re l ie f ,  

yes .  10 

CHAIRPERSON:    So  the  pr inc ip le ,  i f  your  reco l lec t ion  is  

cor rec t ,  wou ld  be  we w i l l  no t  impose pena l t ies  as  l ong as  

you,  the  supp l ie r,  s tay  w i th in  the  ambi t  o f  the  temporary  

re l ie f  bu t  once  you go outs ide  o f  the  ambi t  o f  the  

temporary  re l ie f ,  namely  you –  we have ag reed tha t  you  

may g ive  us  8  000 ins tead o f  10  000,  you then g ive  us  

6  000,  then we w i l l  impose pena l t ies  because you are  now 

outs ide  o f  the  re l ie f  we have granted but  as  long  as  you  

s tay  w i th in  the  four  co rne rs  o f  the  temporary  re l ie f  we have 

g iven you,  there  w i l l  be  no  pena l t ies  and as  fa r  as  qua l i t y  20 

is  concerned,  i f  you  cont inue to  g i ve  us  the  qua l i t y  tha t  we  

have sa id  i s  acceptab le  to  us ,  fo r  example  grade B  ins tead  

o f  g rade A ,  there  w i l l  be  no  pena l t ies .   But  i f  you  then  

beg in  to  g ive  us  grade C or  g rade D,  then there  w i l l  be  

pena l t ies .   Those  w i l l  be  the  pr inc ip les  as  you unders tand  
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how you wou ld  have app l ied  them.  

DR NTETA:    Yes.   And a lso ,  w i th in  tha t  per iod  we w i l l  

a lmost  l i ke  leave you but  as  soon as  tha t  per iod  is  f in ished 

then i t  i s  a  d i f fe ren t  d iscuss ion .  

CHAIRPERSON:    Yes,  you go back,  ja .   Okay.  

ADV SELEKA SC:    Cha i r,  I  want  t o  go  to  a  d i f fe ren t  top ic .   

I  see  i t  i s  th ree  minutes  be fore  twe lve .  

CHAIRPERSON:    Yes,  okay.   Le t  us  take  the  tea  break  

then.  

ADV SELEKA SC:    Yes.  10 

CHAIRPERSON:     We take a  f i f teen minutes  tea  break.   

We ad journ .  

ADV SELEKA SC:    Thank you,  Cha i r.  

INQUIRY ADJOURNS  

INQUIRY RESUMES 

CHAIRPERSON:    Le t  us  cont inue ,  I  see we were  no t  ab le  

to  keep w i th in  the  two hours  tha t  we had agreed upon,  bu t  

tha t  i s  no t  your  fau l t  Mr  Se leka,  i t  i s  I  had lo ts  o f  quest ions 

fo r  Dr  Nte ta  wh ich  took some t ime.  

ADV SELEKA SC:    I t  i s  no t  ye t  up  Cha i r ;  we s t i l l  have  20 

some t ime.  

CHAIRPERSON:    Wel l  we s tar ted  a t  ha l f  past  so  the  two 

hours  w i l l  be  up  a t  ha l f  past  twe lve ,  we s tar ted  a t  ha l f  past  

ten ,  a f te r  the  techn ica l  i ssue.   So I  do  no t  th ink  you w i l l  

f in ish  w i th in  f i f teen minutes ,  bu t  le t  us  cont inue.    
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The bot tom l ine  is  tha t  why we want  to  f in ish  as  

ear ly,  as  soon as  poss ib le ,  we do not  want  to  leave  issues  

not  dea l t  w i th  p roper ly,  we seek to  s t r i ke  a  ba lance  

between not  be ing  too  s low and tak ing  a  lo t  o f  t ime,  bu t  a t  

the  same t ime be ing  ab le  to  do  jus t i ce  to  the  issues.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV SELEKA SC:    Thank you Cha i r.   Dr  Nte ta  I  want  to  

move on to  a  d i f fe ren t  aspect  wh ich  is  you r  second meet ing  

w i th  Mr  Tony Gupta .   Now tha t  i s  the  meet ing  tha t  comes 10 

a f te r  the  cont rac t  w i th  Tegeta  in  regards to  Brak fon te in  has 

been conc luded on the  10 t h  o f  March 2015.    You had the  

f i rs t  meet ing ,  subsequent  to  tha t ,  you cannot  reca l l  exact ly  

when,  and then you a lso  ta lk  abou t  the  second mee t ing .  

 Le t  us  now go in to  tha t  second meet ing .   I  have a  

quest ion  in  regard  to  the  address  o f  Tegeta ’s  p remises or  

o f f i ces ,  Tegeta .   The address . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  Se leka I  m issed some o f  

the  th ings you sa id  ear l ie r  on .   

ADV SELEKA SC:    Yes,  Cha i r.  20 

CHAIRPERSON:    A re  you say ing  you go ing  to  a  second  

meet ing  she had w i th  Tegeta  or  a t  Saxonwold…[ in te rvene]   

ADV SELEKA SC:    Wi th  Mr  Tony Gupta .   

CHAIRPERSON:    Wi th  Mr  Tony Gupta?  

ADV SELEKA SC:    Yes.  
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CHAIRPERSON:    Okay,  a l r igh t .   

ADV SELEKA SC:    Bu t  there  was  jus t  someth ing  I  needed 

to  c la r i f y  w i th  her  in  regard  to  the  f i rs t  meet ing  because o f  

the  address.   I  unders tand Dr  Nte ta  tha t  the  Tegeta ’s  

o f f i ces  a re  in  Sandton,  the  address  is  in  Sandton? 

DR NTETA:    Yes.   

ADV SELEKA SC:    And is  i t  co r rec t  tha t  you wou ld  have 

known tha t  address dur ing  the  t ime o f  engagement  w i th  

them pr io r  to  them be ing  g iven the  cont rac t  o r  awarded the  

cont rac t?  10 

DR NTETA:    No.   

ADV SELEKA SC:    From your  communica t ion  w i th  them.   

DR NTETA:    So  I  jus t  –  the  communica t ion  tha t  I  had w i th  

them was bas ica l l y  v ia  emai l  o r  on  the  phone or  in  person.   

ADV SELEKA SC:    Yes,  okay  now le t  us  go  in to  the 

second meet ing .   Cou ld  you p lease te l l  the  Cha i rperson  

how tha t  meet ing  came about  and what  was d iscussed?  

CHAIRPERSON:    And when i t  was .   

DR NTETA:    Okay in  te rms o f  when i t  was I  canno t  reca l l  

the  exact  da te  bu t  w i th  regards to  how i t  came about  Mr  20 

Tony Gupta  ca l led  me on my ce l l  phone…[ in te rvene]  

CHAIRPERSON:    Sor ry  you cannot  reca l l  the  exact  da te  

bu t  wou ld  you reca l l  the  year  and month  more  or  less ,  

wh ich  year  was i t?   You cannot  remember  tha t  e i ther.    

DR NTETA:    What  I  can say i t  was I  cannot  remember  i t  
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wou ld  have been  a f te r  the  cont rac t  was s igned wh ich  is  

f rom March 2015 but  I  cannot  reca l l  exact ly  when.  

CHAIRPERSON:    Okay no tha t  i s  f ine ,  okay  a l r igh t  

cont inue.   

DR NTETA:    So  Mr  Tony Gupta  gave me a  ca l l  and 

requested tha t  he  wou ld  l i ke  to  meet  w i th  me.   I  ind i ca ted  I  

wou ld  meet  w i th  h im and the  reason why I  op ted  to  meet  

w i th  h im i t  i s  because we have  been engag ing  w i th  the  

CEO who is  Mr  Rav indra  Nath  w i th  regards to  the  cur ren t  

coa l  supp ly  agreement  tha t  Tegeta  had w i th  Eskom.    10 

Myse l f  and I  do  no t  be l ieve  I  was a lone in  tha t  

thought  tha t  tha t  coa l  supp ly  ag reement  f rank ly  pu t  i t  was  

bad ly  wr i t ten .   I t  was –  the re  were  grammat ica l  e r ro rs  

w i th in  i t  and we in  te rms o f  fue l  sourc ing  had been  look ing  

to  c lean i t  up  and jus t  improve i t  and a l so  what  I  had been 

work ing  on  w i th  the  team was  a  master  coa l  supp ly  

agreement  wh ich  is  a  s tandard  templa te .   So a lso  want ing  

to  move i t  in to  our  s tandard  master  supp ly  agreement  

templa te .    

So the  team I  had requested  the  team to  engage  20 

w i th  Mr  Rav ind ra  Nath  the  CEO on severa l  occas ions and 

there  were  no t  ge t t ing  any t rac t ion  in  te rms  o f  that  

agreement  and in  fac t  there  was  a lmost  a  s tubborn  no t  

mov ing .    

They wou ld  agree to  meet  you he wou ld  be  g iven  
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the  agenda,  he  wou ld  then get  to  the  meet ing  they wou ld  

d iscuss issues he wou ld  say okay he w i l l  a t tend to  i t  and 

then he wou ld  no t  and th is  has been go ing  on ac tua l l y  fo r  a  

wh i le  fo r  some months.    

So when Mr  Tony  Gupta  requested  fo r  the  meet ing  I  

had thought  to  ass i s t  the  team in  be ing  ab le  to  unb lock  

because I  fe l t  tha t  Mr  Nath  was ac t ing ,  was be ing  

ins t ruc ted  ac tua l l y  no t  to  engage  w i th  us  and no t  to  do 

anyth ing  w i th  the  cont rac t .    

So I  was hopefu l  o r  I  can say ra ther  ambi t ious  in  10 

want ing  to  then address i t  w i th  the  shareho lder  to  request  

Mr  Tony Gupta  to  ac tua l l y  to  ins t ruc t  h i s  CEO to  engage 

w i th  us  so  tha t  we can then s tar t  to  access the  cont rac t  

and move i t  towards the  master  supp ly  agreement .   So 

upon ar r i va l  a t  the  res idence…[ in tervene]        

ADV SELEKA SC:    Ja ,  jus t  be fore  you move on,  Dr  Nte ta  

jus t  be fore  you move on.   You say Mr  Tony Gupta  ca l led  

you,  te lephoned you?  

DR NTETA:    Yes.   

ADV SELEKA SC:    So  wou ld  you have g i ven h im your  20 

contac t  de ta i l s?  

DR NTETA:    No.   

ADV SELEKA SC:    So  how was he ab le  to  te lephone you? 

DR NTETA:    I  w i l l  assume tha t  he  wou ld  have rece ived the  

number  f rom maybe f rom Mr  Nath ,  I  cannot  answer  where  
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he  go t  my number  f rom.   

ADV SELEKA SC:    Cou ld  you have exchanged your  de ta i l s  

w i th  h im in  your  f i rs t  meet ing ,  cou ld  you have? 

DR NTETA:    No.   

ADV SELEKA SC:    When he te lephoned you d id  he  te l l  

you  the  reason fo r  ask ing  to  meet  w i th  you?  

DR NTETA:    So when he ca l led  me he ind ica ted  tha t  he  

wou ld  l i ke  to  ta lk  to  me wi th  regards to  the  coa l  supp ly  

agreement .   

ADV SELEKA SC:    Yes bu t  what  about  i t?  10 

DR NTETA:    He jus t  sa id  tha t  I  wou ld  l i ke  to  ta lk  to  you  

about  the  coa l  supp ly  ag reement .   I  w i l l  be  qu i te  f rank and  

say when I  rece ived the  ca l l  i t  was fo r  me I  thought  g rea t  

now we can ta l k  about  th is  coa l  supp ly  agreement  and then 

I  can request  tha t  he  ask  h is  CEO to  engage w i th  the 

negot ia t ions .     

ADV SELEKA SC:    I f  he  d id  no t  te l l  you  the  de ta i l s  he  jus t  

ment ioned coa l  supp ly  agreement ,  d id  you ask  h im what  

about  the  coa l  supp ly  agreement  so  tha t  you can prepare  

yourse l f  fo r  the  meet ing?  20 

DR NTETA:    No I  d id  no t  do  so  because one what  was 

fo re f ron t  in  my m ind a t  the  t ime was the  d i f f i cu l t y  we were  

hav ing  w i th  the  CEO.   So when I  rece ived the  ca l l  what  

came to  my mind  immedia te l y  was  the  oppor tun i ty  t o  have 

h im speak to  h i s  CEO because we a re  no t  ge t t ing  any  
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t rac t ion .     

ADV SELEKA SC:    By  th is  t ime wh ich  is  e i ther  in  –  m idd le  

2015 or  la te r  2015.   D id  you now a f te r  your  f i rs t  meet ing  

have knowledge o f  who Mr  Tony Gupta  was?  

DR NTETA:    I  had knowledge o f  who he was a f te r  the  f i rs t  

meet ing ,  cor rec t .   

ADV SELEKA SC:    D id  you te l l  your  immedia te  d i rec to r  a t  

Eskom tha t  I  was ca l led  in to  th is  meet ing  and low and  

beho ld  th ink ing  tha t  I  was go ing  to  meet  w i th  Mr  Nath  i t  

was Mr  Tony Gupta  meet ing  w i th  me.    10 

DR NTETA:    So  I  d id  no t  in fo rm my d i rec tors  sor ry  my 

immedia te  bosses w i th  regards to  tha t  and qu i te  f rank ly  

because the  env i ronment  w i th in  Eskom was not  one o f  

g rea t  t rus t ,  comfo r t  so  I  d id  no t .    

ADV SELEKA SC:    Oh I  see.   D id  you te l l  anybody 

because you ment ioned to  h im in  the  f i rs t  meet ing  tha t  

what  he  wants ,  the  in fo rmat ion  tha t  he  wants  fa l l s  w i th in  

the  pr imary  energy d i v is ion .   D id  you te l l  anybody w i th in  

tha t  d iv is ion  tha t  there  is  th is  enqu i ry  by  Mr  Tony Gupta?   

DR NTETA:    So  I  in fo rmed yes  so  I  in fo rmed the  coa l  20 

opera t ions team wi th  regards to  –  tha t  there  seems to  be  a  

requ i rement  o r  a  query  w i th  regards to  the  management  

and opera t ions o f  tha t  so  they shou ld  expect  a  d iscuss ion  

w i th  Mr  Nath  because a t  my f i rs t  meet ing  I  had ind ica ted  to  

Mr  Gupta  tha t  th rough h i s  CEO he  shou ld  engage the  coa l  
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ope ra t ions peop le .       

ADV SELEKA SC:    Bu t  you d id  no t  ment ion  to  the  d iv is ion  

tha t  you had a  meet ing  w i th  Mr  Tony Gupta?  

DR NTETA:    No,  I  d id  no t .   

ADV SELEKA SC:    Okay back to  the  second meet ing  what  

–  you cannot  remember  when bu t  do  you dr ive  aga in  to  

Saxonwold?  

DR NTETA:    Yes,  I  do .   

CHAIRPERSON:    Jus t  be fo re  tha t  I  may have  missed 

someth ing  Dr  Nte ta  the  d i f f i cu l t ies  to  wh ich  you have  10 

a l luded tha t  you say tha t  you had  or  Eskom had w i th  the 

CEO.   I s  tha t  the  CEO of  Tegeta?  

DR NTETA:    Yes i t  i s  w i th  the  CEO of  Tegeta .   

CHAIRPERSON:    And who was the  CEO of  Tegeta  a t  the  

t ime?  

DR NTETA:    Mr  Rav indra  Nath .   

CHAIRPERSON:    Yes,  what  were  those d i f f i cu l t ies?  

DR NTETA:    So  the  d i f f i cu l t y  tha t  we were  hav ing  was in  

regard  to  h im engag ing  w i th  us  on  d iscuss ing  and  mov ing  

the  cur ren t  cont rac t  tha t  was s igned w i th  them moving  i t  20 

towards ou r  mas ter  coa l  supp ly  agreement  templa te  and 

c lean ing  up the  grammat ica l  i ssues tha t  were  there  in  the  

agreement .  

CHAIRPERSON:    So  there  was an agreement  tha t  was in  

p lace  a l ready between Eskom and Tegeta?    
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DR NTETA:    There  was an ag reement ,  yes .  

CHAIRPERSON:    Yes,  bu t  there  were  concerns tha t  you as  

Eskom had about  the  agreement ,  i s  tha t  cor rec t?  

DR NTETA:    Yes,  the  qua l i t y  o f  the  agreement .  

CHAIRPERSON:    The qua l i t y  o f  the  agreement .    

DR NTETA:    Yes.  

CHAIRPERSON:    And you wanted  Tegeta  and Eskom to  

ac tua l l y  adopt  another  ag reement ,  I  th ink  you ca l l  i t  master  

coa l  agreement  o r  someth ing  l i ke  tha t?  

DR NTETA:    Yes,  so  we wanted to  move i t  to  the  maste r  10 

coa l  supp ly  agreement  templa te  tha t  we had been engag ing  

w i th  lega l  on  and  we wanted to  use i t  as  a  templa te  go ing  

fo rward  fo r  a l l  our  supp l ie rs  and a l so  the re  were  

grammat ica l  i ssues mis takes in  the  agreement  so  i t  was to  

c lean i t  up .     

CHAIRPERSON:    Yes,  okay and he was –  was he re luc tan t  

to  do  so  o r  was i t  jus t  tak ing  long to  do  what  he  needed to  

do  fo r  the  two par t ies  to  ge t  to  the  master  ag reement?   

DR NTETA:    He was re luc tan t .   

CHAIRPERSON:    He was re luc tan t  and tha t  i s  where  your  20 

issues were  w i th  h im.    

DR NTETA:    Yes.   

CHAIRPERSON:    Okay a l r igh t  bu t  f rom what  you are  

say ing  in  substance there  m ight  no t  have been a  prob lem 

wi th  the  agreement  tha t  was in  p lace  then but  i t  was s imp ly  
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no t  the  Eskom templa te  agreement  and maybe because o f  

g rammat ica l  m is takes and so  on  i t  was a  l i t t le  

embarrass ing  to  Eskom.     

DR NTETA:    So  yes there  was  no issue in  te rms o f  

genera l l y  –  le t  me not  say  tha t .   One o f  the  e lements  tha t  

came out  there  was a  PWC aud i t  tha t  was done on a  few 

supp l ie rs  w i th in  the  p r imary  energy space and one  o f  the  

th ings tha t  the  PWC aud i t  came up w i th  was in  te rms o f  the  

agreement  the  qua l i t y  o f  the  agreement  and the i r  

recommendat ion  had been tha t  we need to  improve i t  and 10 

we need to  move  i t  towards,  we need to  improve i t  and fo r  

me the  suggest ion  was to  move  i t  towards the  master  

templa te  tha t  I  have been work ing  on .   

CHAIRPERSON:    I  wou ld  imag ine  tha t  Eskom wou ld  have 

maybe a  templa te  wou ld  have a  p recedent  an  ag reement  to  

say whenever  we  are  go ing  to  conc lude the  coa l  ag reement  

w i th  a  supp l ie r  th is  i s  t he  type o f  agreement  we conc lude  

and tha t  most  o f  the  t ime the  supp l ie r  wou ld  f i t  w i th in  the  

te rms o f  tha t  s tandard  ag reement  obv ious ly  there  maybe be  

changes here  and there  bu t  most  o f  the  t ime the  supp l ie r  20 

wou ld  accept  the  agreement  tha t  Eskom normal ly  uses to  

conc lude coa l  a r rangements .   Would  tha t  be  co r rec t?              

DR NTETA:    Your  th ink ing  is  co r rec t  however  there  was 

no,  excuse me…[ in tervene]  

CHAIRPERSON:    You want  to  d r ink  water?   
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DR NTETA:    I  th ink  I  am f ine  now I  needed to  c lear  my  

th roa t .  

CHAIRPERSON:    Oh okay,  a l r igh t .   

DR NTETA:    Your  th ink ing  is  cor rec t  in  the  sense tha t  

there  shou ld  be  a  s tandard  templa te  tha t  par t i cu la r ly  in  the  

env i ronment ,  we l l  a  s tandard  templa te  tha t  can be used fo r  

i f  I  use  i t  as  coa l  supp ly  agreement .    

However,  there  was no spec i f i c  templa te  and wha t  

the  prac t ise  and what  wou ld  happen is  tha t  we wou ld  then 

ind ica te  to  lega l  tha t  we need an agreement  in  p lace  fo r  10 

the  supp ly  o f  coa l  these a re  the  de ta i l s  in  te rms  o f  the  

supp l ie r  e tce te ra  and we wou ld  engage and they  wou ld  

engage and dra f t  ind iv idua l  agreements  per  supp l ie r.    

Whethe r  they in  the  background had some fo rm o f  

templa te  tha t  they wou ld  have used in  genera l  t hen you 

wou ld  have to  ask  them.       

CHAIRPERSON:    You do not  know,  yes.   

DR NTETA:    So  what  I  had sa id  because one o f  the  issues 

is  tha t  i t  wou ld  take  a  lo t  o f  t ime and there  wou ld  be  a  lo t  

o f  backwards and  fo rwards.   So I  had s ta r ted  work ing  w i th  20 

the  lega l  depar tment  to  come up  w i th  tha t  very  templa te  

bu t  we have s tandard  c lauses tha t  i f  there  are  dev ia t ions 

tha t  we get  approva l  f rom lega l  fo r  the  dev ia t ions.  

CHAIRPERSON:    And th is  par t i cu la r  agreement  w i th  wh ich  

you were  no t  so  happy had i t  been p repared  by  Eskom’s  
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lega l  depar tment  o r  had i t  been p repared by  Tegeta  or  the i r  

lawyers?    

DR NTETA:    Eskom lega l  depar tment .   

CHAIRPERSON:    Oh what  had happened they had a lways 

been prepar ing  these agreements  and I  assume tha t  the  

qua l i t y  was f ine  what  happened th is  t ime do you know or  

you a lso  do  not  know what  had happened?   

DR NTETA:    I  do  no t  know what  had  happened I  have had 

the  oppor tun i ty  las t  n igh t  to  read Mr  Bester ’s…[ in te rvene]   

CHAIRPERSON:    A f f idav i t .   10 

DR NTETA:    A f f idav i t  and in  Mr  Besters  a f f idav i t  he  

ind ica tes  tha t  he  was ins t ruc ted  to  ge t  an  agreement  in  

p lace  w i th in  48  hours .   So I  can on ly  deduce based  on Mr  

Bester ’s  a f f idav i t  tha t  tha t  i s  why the  qua l i t y  was no t  to  my 

s tandard .   

CHAIRPERSON:    Yes was not ,  ja  okay I  am sor ry  I  

in te r rup ted .   I  jus t  wanted to  unders tand why you were 

we lcoming a  proposa l  fo r  a  second meet ing  w i th  Mr  Tony  

Gupta  so  I  wanted to  unders tand  tha t .   But  back  to  the 

conversa t ion  where  Mr  Tony Gupta  ca l led  you…[ in te rvene]   20 

ADV SELEKA SC:    Cha i r  may I  ask  someth ing  be fore  we 

move on.  

CHAIRPERSON:    Yes okay.   

ADV SELEKA SC:    Because i t  i s  impor tan t  fo r  yes ,  Dr  

Nte ta  i f  you  tu rn  to  page 66 paragraph 6 .7  jus t  be fore  the  
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Cha i rperson moves onto  a  d i f fe ren t  po in t ,  parag raph 6 .7 .   

In  the  l igh t  o f  the  answers  tha t  you have g i ven  to  the  

Cha i rperson regard ing  a  temp la te  how shou ld  we  

unders tand tha t  paragraph?   

That  on  7  November  2014 –  th i s  i s  be fore  March 

2015 when the  ag reement  was conc luded,  you say you sent  

an  emai l  to  Mr  Nath  o f  Tegeta  a t tach ing  coa l  supp ly  

agreement  templa te  fo r  the i r  pe rusa l  th is  i s  a  normal  

occu r rence pa r t i cu la r ly  fo r  new supp l ie rs  tha t  have  never  

cont rac ted  w i th  Eskom.   So there  seems to  be  a  templa te .  10 

DR NTETA:    So  what  I  sent  th rough to  Mr  Nath  as  I  

ind ica ted  to  you each engagement  tha t  we have w i th  the  

supp l ie r  we go to  lega l  and we then ind i ca te  to  them th is  i s  

–  we want  to  have an agreement  w i th  them and they w i l l  

then dra f t  a  CSA templa te  or  a  CSA agreement  and  then i t  

wou ld  then get  sent .    

But  a t  the  t ime there  was no –  pe rhaps i t  i s  jus t  my 

th ink ing  there  was no s igned o f f  coa l  supp ly  agreement  

tha t  had s tandard  c lauses tha t  day  or  n igh t  whoever  we are  

dea l ing  w i th  these are  the  s tandard  c lauses tha t  we  a lways  20 

use.   The lega l  depar tment  wou ld  send us  a  coa l  supp ly  

templa te ,  somet imes we wou ld  s imp ly  de le te  f rom a  

prev ious one we wou ld  de le te  the  supp l ie r  and even  send i t  

bu t  there  was noth ing  tha t  was fo r  what  I  be l ieve  i t  shou ld  

be  cor rec t  i s  a  s igned o f f  templa te .          



12 JANUARY 2021 – DAY 326 
 

Page 72 of 244 
 

ADV SELEKA SC:    Yes,  tha t  may we l l  be  so  bu t  I  

th ink…[ in tervene]  

DR NTETA:    So  what  I  sent  to  h im was someth ing  tha t  I  

had rece ived f rom lega l  because  I  had ind i ca ted  to  them 

tha t  we wou ld  be  what  ta lk ing  to  the  supp l ie r  and i t  i s  

someth ing  tha t  is  an  agreement  tha t  shou ld  have been  

used fo r  another  coa l  supp ly  agreement .    

ADV SELEKA SC:    Ja  bu t  the  en t i re  paragraph  o f  your  

a f f idav i t  6 .7  conveys the  message tha t  th is  was your  

s tandard  p rac t ice  or  normal  p rac t ices  as  you used the  word  10 

in  regard  to  new supp l ie rs .    

So a  templa te  was there  whether  i t  i s  s igned o f f  o r  

no t  bu t  there  is  th is  templa te  tha t  you wou ld  share  w i th  the  

new supp l ie r  p r io r  to  the  agreement  be ing  conc luded so  

tha t  you g ive  them the  oppor tun i ty  to  fami l ia r i se  

themse lves w i th  what  wou ld  be  the  te rms o f  the  ag reement  

to  ra ise  concerns i f  they  so  w ish  and d iscuss the  mat te r  

w i th  you.       

DR NTETA:    Cor rec t  so  when I  say  th is  was s tandard  in  

te rms o f  new supp l ie rs .   So when we –  and when I  say  w i th  20 

s tandard  i f  a  new supp l ie r  i s  engag ing  w i th  the  

organ isa t ion  they  have no s igh t  o f  the  type o f  agreements  

tha t  a re  in  p lace .   

ADV SELEKA SC:    Yes.  

DR NTETA:    So  what  we t r y  and do prov ide  them an  
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example  o f  the  type o f  agreements  in  p lace  and tha t  i s  why  

I  sa id  the  s tandard ,  yes .    

ADV SELEKA SC:    Yes and th is  i s  the  po in t .   

DR NTETA:    So…[ in tervene]  

ADV SELEKA SC:    Car ry  on .   

DR NTETA:    Exact ly,  yes  S i r.   

ADV SELEKA SC:    You can go ahead.   

DR NTETA:    So the  issue and the  concern  tha t  I  am t ry ing  

to  ra ise  he re  is  tha t  even though we sent  them the  type o f  

agreements  in  p lace  when we engage w i th  lega l  they then 10 

dra f t  and one aga ins t  the  o the r  i t  i s  no t  necessar i l y  a l l  the  

t ime tha t  i t  i s  the  same i t  wou ld  depend on who w i th in  the  

lega l  depar tment  i s  d ra f t ing  the  ag reement .    

Who wi th in  the  lega l  depar tment  I  cou ld  be  work ing  

w i th  as  opposed  to  my co l league and they wou ld  then  

prov ide  an  agreement  bu t  there  is  no th ing  tha t  i s ,  what  I  

was look ing  fo r  i s  someth ing  tha t  wou ld  come and be 

s igned o f f  by  the  head o f  lega l  wh ich  i s  what  we a lways 

shou ld  send th rough because yes.          

ADV SELEKA SC:    Yes,  bu t  the  po in t  i s  th is  tha t  p r io r  to  20 

the  cont rac t  be ing  s igned on the  10 t h  o f  March 2015 the  

supp l ie r,  po ten t ia l  supp l ie r  had been g iven the  templa te  o f  

a  cont rac t  about  four  months  be fore  wh ich  templa te  you  

wou ld  have seen,  you crea ted an emai l  a t tach ing  the  

templa te  and send ing  i t  to  the  supp l ie r.   
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DR NTETA:    Yes.   

ADV SELEKA SC:    I t  i s  surpr is ing  tha t  a f te r  such  a  long 

per iod  o f  t ime pr io r  to  conc lud ing  the  cont rac t  once i t  i s  

conc luded i t  i s  conc luded w i th  m is takes tha t  needed to  be  

amended o r  improved.  

CHAIRPERSON:    In  o ther  words why d id  you not  cor rec t  i t  

be fore  you s igned?  

DR NTETA:    Yes,  i t  i s  surp r is ing .  

CHAIRPERSON:    In  o ther  words why d id  you not  as  Eskom 

cor rec t  the  m is takes befo re  you s igned?  10 

DR NTETA:    So I  sent  the  agreement  four  months  ear l ie r  

as  ind ica ted  by  Advocate  Se leka  and tha t  i s  where  i t  i s .   

Now when the  48  hours  be fore  tha t  Mr  Beste r  re fe rs  to  

what  cou ld  have  happened is  tha t  when I  say  they lega l  

wou ld  have sent  an  agreement  because there  wou ld  have  

been a  request  can you send an agreement  and then tha t  

agreement  ge t  sent  aga in .    

I t  does not  necessar i l y  mean the  same agreement  

tha t  was sent  fou r  months  ago is  t he  same agreement  tha t  

was sent  la te r  because the re  i s  no  gener ic  s igned o f f  20 

templa te .   So the quest ion  is  why wou ld  i t  no t  be  cor rec ted  

and not  been f i xed  before  i t  was  s igned.   I  am go ing  to  

then deduce f rom the  in fo rmat ion  f rom Mr  Beste r  the  48  

hours  i s  tha t  there  was a  rush  to  s ign  tha t  par t i cu la r  

agreement  and the  lega l  depar tment  d id  no t  thorough ly  go  
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th rough the  ag reement  because the  e lement  o f  the  

agreement  wou ld  be  someth ing  tha t  –  i t  i s  w i th in  the  

domain  o f  lega l  and I  do  no t  want  to  answer  tha t  pa r t i cu la r  

aspect .    

So what  I  observed on a f te r  the  fac t  i s  tha t  there  is  

g rammat ica l  i ssues in  i t  and what  g rammat ica l  i ssues led  

us  move to  what  the  journey tha t  we are  tak ing  to  go  to  a  

master  coa l  supp ly  agreement  templa te  tha t  i s  s igned o f f  

by  lega l .          

CHAIRPERSON:    Do you know what  the  grounds o f  10 

urgency were  tha t  jus t i f ied  impos ing  th is  48  hours ’ per iod  

w i th in  wh ich  i t  had been s igned and f rom what  you are  

say ing  i t  looks  l i ke  tha t  impos i t ion  tha t  per iod  m ight  no t  

have been imposed by  Eskom maybe i t  was imposed by  

Tegeta .    

Do you know wha t  reasons were  g i ven why i t  had to  

be  rushed l i ke  th is  in  c i rcumstances where  fou r  months  

ear l ie r  o r  even f ive  months  ear l ie r  you had sent  a  templa te  

to  Tegeta  tha t  be ing  ample  t ime fo r  bo th  s ides to  look  a t  

the  agreement  cor rec t  whatever  m is takes and s ign  i t .   Do 20 

you know what  reasons were  g i ven fo r  th i s  48  hours ’ 

u l t imatum?    

DR NTETA:    No I  do  no t  know because I  was not  g iven the  

reasons as  I  ind ica ted ,  as  I  had an oppor tun i ty  to  look  a t  

Mr  Bester ’s  a f f idav i t  tha t  i s  where  I  then see tha t  he  was  
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requested w i th in  48  hours .  

CHAIRPERSON:    Yes,  okay a l r igh t  Mr  Se leka.    

ADV SELEKA SC:    Yes,  take  us  then Dr  Nte ta  in to  your  

second meet ing .  

CHAIRPERSON:    Yes,  be fore  the  second meet ing  le t  us  go  

to  the  conversa t ion  ar rang ing  the  second meet ing .     

DR NTETA:    Yes,  as  I  ind ica ted  he  gave me…[ in tervene]  

CHAIRPERSON:    D id  the  two o f  you agree what  the  venue 

wou ld  be  fo r  your  meet ing  tha t  i s  Tony Gupta  and yourse l f?  

DR NTETA:    Yes,  so  he  requested tha t  I  come th rough to  10 

Saxonwold  and to  d iscuss the  coa l  supp ly  agreement .  

CHAIRPERSON:    And you ag reed?   

DR NTETA:    Yes,  and I  agreed.   

CHAIRPERSON:    Why d id  you agree to  go  to  h im ra ther  

than h im coming to  you?  

DR NTETA:    The  reason why I  agreed to  go…[ in tervene]  

CHAIRPERSON:    You had a l ready been there  be fore  in  

te rms o f  the  f i rs t  meet ing .   I  wou ld  normal ly  have expected 

tha t  a  supp l ie r  who wants  to  have an ag reement  w i th  

Eskom comes to  Eskom you know genera l l y  bu t  I  w i l l  a l low 20 

fo r  the  fac t  tha t  there  may be c i rcumstances where  you 

might  say  le t  us  meet  a t  a  neut ra l  venue maybe even le t  us  

meet  a t  the  supp l ie r ’s  p lace .   But  I  wou ld  have normal ly  

have expected tha t  Eskom wou ld  say you come to  us  you  

know but  here  you had a l ready been there  f i rs t  t ime why do 



12 JANUARY 2021 – DAY 326 
 

Page 77 of 244 
 

you  agree to  go  to  the  venue to  be  there  venue  second 

t ime around?     

DR NTETA:    I  concede w i th  you  tha t  we normal ly  wou ld  

meet  -  at  Eskom we would somet imes meet suppl iers at  a  

neut ral  venue at  the f inanciers ’ etcetera.   We do that .   And I  

a lso concede to you i t  is  not  th is  pract ice that  to do so.  At  

the t ime I  was just  hoping that  I  would be able to resolve the 

matter and unblock – and which is  why I  agreed.  But  I  wi l l  

concede that  i t  general  we should [00:00:20]  at  Eskom only.  

CHAIRPERSON:   Mr Seleka.  10 

ADV SELEKA SC:   Yes.   I  thought the Chairperson might  

also be interested in th is.   When I  asked Dr Nteta whether  

you ment ioned to anyone part icular ly your immediate 

superiors at  Eskom that  you had a meet ing wi th Mr Tony 

Gupta the f i rst  t ime around you said no you did not  because 

of  issues of  t rust .    

DR NTETA:   Yes.  

ADV SELEKA SC:   You th ink you can elaborate on that? 

DR NTETA:   Yes I  can.   So in the lead up to  the in i t ia l  

agreement i f  you – the Brakfontein agreement.  20 

ADV SELEKA SC:   Yes.  

DR NTETA:   I  had been engaging wi th the suppl ier for about  

I  do not  know about 12/18 months pr ior to that .   From the 

t ime of  about  January 2015 when my immediate supervisor 

jo ined us for the meet ing wi th Tegeta – f rom that  t ime f rom 
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January 2018 to I  wi l l  say unt i l  about  March there was 

cont inued – there was cont inued requests that  – f rom the 

senior General  Manager for me to be providing weekly 

reports wi th regards to the progress on the t ransact ions 

etcetera.  And for me i t  bui l t  a level  of  lack of  t rust  or lack of  

understanding of  the genuineness of  the engagement and I  

at  the t ime when I  was meet ing I  d id not  know that  i f  I  then 

go and let  us say complain or inform my superiors that  you 

;know I  have had this meet ing or I  am trying to  you know for 

whatever reason I  d id not  feel  that  they would then support  10 

me and – and i t  might  be detr imental  to – to mysel f  and my 

job.  

CHAIRPERSON:   Okay I  am not  sure that  I  fo l low that .   As I  

understand i t  Mr Seleka’s quest ion was whether you shared 

wi th the informat ion wi th anybody that  you were going to 

have a meet ing wi th Mr Tony Gupta – the second meet ing.   Is 

that  correct  Mr Seleka 

ADV SELEKA SC:   That  she had the – that  she had the f i rst  

meet ing wi th h im.  

CHAIRPERSON:   Yes,  yes.   So your answer is yes you did 20 

not  te l l  anybody.  

DR NTETA:   No.  

CHAIRPERSON:   Is that  r ight? 

DR NTETA:   Yes correct .  

CHAIRPERSON:   And you say the reason why you did not  
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te l l  anybody was because the environment at  Eskom at  that  

t ime was such that  the – you d id not  t rust .   What did you not  

t rust  that  is what I  want to get? 

DR NTETA:   I  d id  not  t rust  the people that  I  worked wi th at  

Eskom.  

CHAIRPERSON:   Hm.  

DR NTETA:   I  d id  not  t rust  that  I  would get  the support  for  

what I  would want  to do at  Eskom.  That  is the t rust  that  I  d id 

not  have.  

CHAIRPERSON:   Wel l  the – the one person one could 10 

expect  you to share the informat ion wi th would have been 

your immediate boss,  is that  correct? 

DR NTETA:   Correct .  

CHAIRPERSON:   And at  that  t ime who was that? 

DR NTETA:   My immediate boss at  that  t ime was Mr 

Mboweni.  

CHAIRPERSON:   Mr Mboweni.   You say you did not  t rust  

that  they could support  you.   What kind of  support  are you 

talk ing about?  You were going to  have a si t t ing wi th Mr – 

wel l  Mr Nath this  is the f i rst  meet ing which ended up being 20 

wi th Mr Tony Gupta.   What support  are you talk ing about that  

you thought they would not  give you? 

DR NTETA:   So my immediate boss was Mr Mboweni.   Pr ior 

to when he was signing the agreement he had requested that  

I  provide him wi th weekly reports.   I  d id not  understand 
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where,  why and where those reports were going and why.   So 

I  was not  feel ing comfortable.   I  d id not  know qui te  f rankly  

you know where he stands.   So in answering you in terms of  

the person you should have told immediately would be Mr 

Mboweni.   I  was not  comfortable in understanding what  

would happen to me and sharing wi th – the informat ion.   The 

kind of  support  that  I  am also talk ing about.  

 So for the second meet ing we f rom the f ie ld sourcing 

divis ion were want ing to open the contract  and engage with 

the cont ract  and the suppl ier was not  known.  So I  d id not  10 

know as to whether there would be support  for us to  f ix that  

contract  or they would then say leave i t  a lone.   And I  just  fe l t  

that  i t  needed to move to a master supply agreement .  

CHAIRPERSON:   Did you bel ieve that  there was a r isk that  i f  

you shared th is informat ion wi th Mr Mboweni he could ask 

you not  to pursue the l ine that  you wanted to pursue about 

the contract  or did you bel ieve that  he might  give informat ion 

to Tegeta that  you did not  want to be g iven to Tegeta except  

through yoursel f  a t  the r ight  t ime or both? 

DR NTETA:   I  would say i t  would be both in terms of  just  a  20 

lack of  general  t rust  and comfort .   I  a lso bel ieved that  I  could 

potent ia l ly lose my job and they could look for something or 

you know for  reason to do so.   So i t  was not  – i t  was not  a  

pleasant  environment in which to  work on and there was 

fear.  
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CHAIRPERSON:   What is i t  that  you thought they would f i re  

for? 

DR NTETA:   S i r  I  do not  know what they would f i re  me for  

but  just  judging in terms of  the corporate envi ronment they 

can be anything that  – they can look for something.   So I  

cannot  say I  thought i t  was X or Y but  I  just  fe l t  that  i t  is not  

something – they would then decide to make my – my t ime 

there very unpleasant or f ind reason to f i re me.  

CHAIRPERSON:   Did you bel ieve at  the t ime that  Mr 

Mboweni was in  one way or  another  on the side of  Tegeta or  10 

the Gupta’s on certain issues between Eskom and Tegeta? 

DR NTETA:   I  d id not  know.  At  the t ime I  d id not  know. 

CHAIRPERSON:   Hm.  You see I  am trying to understand 

your reasons for not  sharing the informat ion wi th him and the 

issue of  the absence of  t rust  that  you have talked about – 

that  you did not  t rust  him.  Because i f  you told him that  you 

had just  been to a meet ing wi th Tony Gupta and th is  is what  

happened you thought you had an arrangement to meet wi th  

Mr Nath and this is what happened.   I  do not  see on the face 

of  that  anyth ing that  should make you think i f  you shared 20 

that  informat ion wi th him you could be f i red.   So that  is why I  

am try ing to understand why would you think along the l ines 

of  losing your job i f  you simply shared the informat ion wi th 

him that  you had been to a meet ing wi th Mr Tony Gupta and 

this is what happened.  
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DR NTETA:   The reason why I  would feel  that  way as I  

indicated before he had been request ing me earl ier to give 

him weekly reports.   What – face value would be that  why 

would somebody need weekly reports?  Where is i t  go ing?  

Why is  i t  going?  And i f  i t  is  not  something that  should be 

requested why is he not  in a posi t ion to indicate to whoever 

is request ing those reports that  they wi l l  not  be forthcoming.   

So I  d id not  fee l  that  even in his  posi t ion he was able to 

res ist  any pressures that  he was get t ing and what  would 

happen is  that  instead of  protect ing mysel f  or  people wi thin  10 

the d ivis ion what simply happened is that  then we would then 

be – I  am going to use a st rong word “persecuted”.   So the 

environment though i t  is – what I  am trying to share wi th you 

is that  i t  was not  pleasant .   I t  was toxic and there was lack 

of  t rust  wi thin the organisat ion.   So whether i t  is my 

immediate superv isor or someone up – people wi thin above 

him there was a lack of  t rust  in terms that  I  had.  

CHAIRPERSON:   Did you think that  Mr ….  

DR NTETA:   So sharing wi th him – yes Si r.  

CHAIRPERSON:   Yes cont inue,  cont inue.  20 

DR NTETA:   So sharing wi th him in terms of  meet ing wi th 

them and you know the i r r i tat ion that  I  fe l t  I  d id not  feel  that  

i t  is  something that  would remain between the two of  us and 

i t  was a safe environment.  

CHAIRPERSON:   So you – are you saying that  what you did 
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not  want to share wi th him is that  fact  that  you were i rr i tated 

by what had happened but  i t  would not  be in the shar ing of  

informat ion that  you had had a meet ing wi th Tony Gupta that  

you had a problem with.   In other words you – the part  you 

did not  want to share wi th him is that  you were i r r i tated.  

DR NTETA:   No the part  that  I  d id not  want to share was:  

1.   That  I  was i r r i tated.  

2.   That  I  had had a meet ing wi th Mr Gupta.  

3.  I t  was you know under the guise of  reaching wi th the 

suppl ier.  10 

I  d id not  want to share wi th him because I  d id not  know the 

impl icat ions.   At  the t ime I  d id not  know.  I f  he was aware of  

i t  I  d id not  know i f  they – i f  he was aware that  they were 

going to ask for i t .   I  d id not  know.  Because we did not  know 

where informat ion was going,  what was the consequences of  

i t  etcetera.   So that  is why I  d id not  fee l  safe.  

CHAIRPERSON:   Did you think that  he would not  have l iked 

the idea of  you having met wi th Mr Tony Gupta? 

DR NTETA:   I  do now know.  As I  –  I  do not  know whether i f  

he would not  have l iked i t  or he would have been upset  that  20 

wi thin f i f teen minutes I  lef t .   You know I  do not  know.   I  d id 

not  know where he stood.   I  was uncomfortable about i t  and 

yes.   So I  d id not  know.  Whether even i f  he was aware and I  

d id not  know but  I  d id not  feel  comfortable and I  d id not  feel  

safe.  
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CHAIRPERSON:   But  how would you report  to him seeing 

that  he was your immediate boss?  How would you report  to  

him on progress about th is matter  i f  you were not  going to  

te l l  h im that  you had had a meet ing wi th Mr Tony Gupta?  

How could you report  to him? 

DR NTETA:   So… 

CHAIRPERSON:   Be a reasonable one or accurate one i f  you 

are going to not  te l l  h im about such a meet ing.  

DR NTETA:   So I  would report  to him in terms of  the 

progress on var ious t ransact ions.   I t  is not  – the report ing to 10 

him on the t ransact ions is not  – i t  was not  regular meet ings 

where I  would run him through var ious t ransact ions.   

Because we – we deal t  wi th qui te a few t ransact ions.   So the 

– i t  was – i t  is not  a – the repertoi re  that  we had i t  was not  a  

regular you know one on one meet ings.   Just  qui te  purely 

because of  the share volume of  his responsibi l i ty.  

CHAIRPERSON:   Did he know that  you were uncomfortable 

wi th the agree – wi th the exist ing agreement and that  you 

wanted the part ies to move to what you cal led I  th ink Master  

Coal  Agreement.   Did he know that  you had that  problem 20 

wi th the exist ing agreement?  Did you share that  wi th him? 

DR NTETA:    I  do not  – I  do not  – I  cannot  recal l  i f  he knew 

but  he may have known because i f  I  indicated to you TWC 

provided a repor t  on i t .   So I  cannot answer.   I  cannot  

answer i f  we knew at  the t ime.  



12 JANUARY 2021 – DAY 326 
 

Page 85 of 244 
 

CHAIRPERSON:   I f  he did know do you know whether he 

would have known because you to ld him or he might  have 

known from other sources? 

DR NTETA:   So he might  – l ike I  have indicated he might  

have known having – because the TWC report  would have 

been sent  to him.  So through reading i t  he would have then 

picked up that  the agreement needed to be improved. 

CHAIRPERSON:   Hm.  

DR NTETA:   I  do not  – I  do not  recal l  having a discussion 

wi th him speci f ica l ly on that .   Ja I  – ja I  do not  recal l  but  he 10 

– I  am going to – I  know that  the report  was sent  to  him.  I  

cannot answer to you whether he read the report  or not .  

CHAIRPERSON:   Hm.  Okay Mr Seleka.  

ADV SELEKA SC:   I t  is luncht ime Chai r.  

CHAIRPERSON:   I  know I  interrupted you.   We – we are 

three minutes – four minutes past  one.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   But  i f  there are two or three quest ions that  

you then should not  wai t  for af ter  lunch you can deal  wi th 

them but  i f  you … 20 

ADV SELEKA SC:   No I  th ink I  am f ine Chai r.  

CHAIRPERSON:   Are f ine we could adjourn at  th is stage.  

ADV SELEKA SC:   I  am f ine Chai rperson.   I t  wi l l  be the next  

issue,  the next  issue.  

CHAIRPERSON:   Ja.  
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ADV SELEKA SC:   Ja so … 

CHAIRPERSON:   Or maybe should we t ry i f  we can and 

f in ish wi th the content  of  the second meet ing or is that  – how 

long do you think that  wi l l  take? 

DR NTETA:   Can we do – yes I  would accept  that  proposal  

Chai r.  

CHAIRPERSON:   Ja let  us do that  ja.  

ADV SELEKA SC:   Yes.   Dr Nteta just  before we go on a 

break just  go into the second meet ing then and what  gets to  

be discussed in that  meet ing? 10 

DR NTETA:   So what gets to be discussed is that  one of  the 

issues that  – that  Mr Gupta asked me about was to – looking 

at  the – he was in terested in the d i f ference between the med 

– what we cal l  medium term coal  supply agreements so 

which Tegeta fal ls wi thin and also interested in terms of  a 

cost  plus agreements.   Cost  plus contracts which is where 

the t radi t ional  agreements that  were signed in about  1960’s.   

So he was interested to understand what are the di fferences 

between the two,  who gets a cost  supply agreement,  who 

gets a medium term supply agreement,  why do we no longer 20 

move provide cost  p lus agreements?  So those are the 

contents of  the discussion that  we had.   Also the content  of  

the discussion is that  I  ra ised wi th him I  said we – speaking 

of  your medium term agreement  we would l ike to move i t  to 

template and we feel  that  your CEO is not  – is not  engaging 
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us on i t  and request ing that  he instruct  his CEO to engage 

with us on i t .  

ADV SELEKA SC:   Yes.   Okay.  

DR NTETA:   That  is the content  of  the discussion.  

ADV SELEKA SC:   Ja.   You give us some of  that  content  on 

page 83 of  Eskom Bundle 14 paragraph 9.6.   What I  p icked 

up as you go there between the f i rs t  and the second meet ing 

is that  which is  one thing you have lef t  out  in your  

explanat ion.   There is one commonal i ty there the sampl ing 

process.   Coal  sampl ing.   I t  was d iscussed in the f i rst  10 

meet ing.   I t  is also discussed in th is meet ing.  

DR NTETA:   Yes.   So in the d iscussion in looking in terms of  

the two the coal  sampl ing that  happens more on the cost  

plus agreements is because those mines have a conveyor  

di rect ly to the power stat ion that  they are feeding.   So the 

sampl ing process is – is di fferent  because there is not  

necessari ly stock pi les.   Whereas in the medium term 

agreement there are – the coal  is mined – i t  is placed on a 

stock pi le and then i t  is sampled and the samples are taken 

to labs etcetera.   So looking in terms – so those are the 20 

di fferences in terms of  the two agreements.   When I  was 

saying – I  was asking in terms of  what are the d i fferences 

etcetera and a lso discussed looking in terms of  why is  the 

case that  on the cost  plus they do not  have stock pi les 

etcetera.  
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ADV SELEKA SC:   But  does this discussion not  make you 

uncomfortable? 

DR NTETA:   The discussion about  the cost  – the cost  plus 

elements? 

ADV SELEKA SC:   No what Mr Tony Gupta… 

DR NTETA:   The discussion in general? 

ADV SELEKA SC:   Yes wi th Mr Tony Gupta is seeking to 

discuss wi th you does i t  not  make you uncomfortable? 

DR NTETA:   I t  makes me uncomfortable and i t  ra ises 

concern.  10 

ADV SELEKA SC:   Yes.  

DR NTETA:   I t  ra ised a concern to me in terms of  also upon 

leaving because i t  was also a very short  meet ing.   Was 

because I  then said to mysel f  I  was wondering i f  they were 

looking to  move towards a cost  plus arrangement because 

they are current ly  in  a medium term agreement.   So I  made a 

note to mysel f  that  you know be prepared that  i f  they then do 

decide to open this agreement because I  was hopeful  that  

they would that  they might  want to then change the 

agreement in total i ty and move i t  towards a cost  plus 20 

agreement because of  – asking in terms of  how those 

mechanisms work.  

ADV SELEKA SC:   Yes but  the point  I  am making wi th you is 

th is.   You said one of  the reasons why you did not  te l l  your 

immediate boss is that  you do not  know what he might  say 
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about  you meet ing wi th a suppl ier.  

DR NTETA:   Yes.  

ADV SELEKA SC:   And that  is  where my focus is.   But  here 

you are.  

DR NTETA:   Yes.  

ADV SELEKA SC:   An employee of  Eskom.  You go out  of  

your off ice.   This is not  a weekend on a Saturday you mind 

your business – you are on duty.  

DR NTETA:   Yes.  

ADV SELEKA SC:   And you come being cal led f rom your  10 

off ice.   You go to  this – to the man at  his pr ivate residence 

to d iscuss matters of  your work.  

DR NTETA:   Yes.  

ADV SELEKA SC:   That  is my quest ion does that  not  make 

you uncomfortable?  Is  that  not  something that  you in  fact  

could have been d iscipl ined about? 

DR NTETA:   I  cannot answer as to whether I  could have 

been disc ipl ined about  wi th regards to that  because in  terms 

of  meet ing wi th suppl iers leaving our place of  work that  is 

something that  –  that  does happen.  I  indicated at  the 20 

beginning of  th is discussion to the Chair  that  I  concede that  

i t  is  not  best  pract ice and go and meet  a suppl ier outside of  

the organisat ion.   I  concede to that  fact .  

ADV SELEKA SC:   Okay.  

DR NTETA:   Whether i t  was done and in terms of  a pract ice 
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at  Eskom i t  is because not  only mysel f  but  even our seniors 

meet suppl iers outside of  the premises of  Eskom.  And i t  is 

not  best  pract ice.   Making me feel  uncomfortable yes I  d id  

feel  uncomfortable.   One of  the e lements that  I  was also 

uncomfortable about is that  where did he learn about cost  

plus agreements? 

ADV SELEKA SC:   Yes.  

DR NTETA:   You know so – and how much informat ion does 

he know?  Is he ver i fy ing this?  So those are the k inds of  

th ings and I  just  said to mysel f  I  need to be – the team 10 

needs to be wary that  i f  we are going to open these 

agreements that  might  be something that  comes up.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Wel l  do – do you agree that  the fact  that  

you did not  share wi th –  or maybe let  me ask this quest ion 

f i rst .   We know that  you did not  share wi th anybody the – 

wi thin Eskom the fact  of  your meet ing – f i rst  meet ing wi th Mr 

Tony Gupta,  is that  r ight? 

DR NTETA:   Yes.  

CHAIRPERSON:   Ja at  least  not  wi th your immediate boss?  20 

At  least  not  wi th your immediate boss.  

DR NTETA:   Yes not .  

CHAIRPERSON:   Yes ja.  

DR NTETA:   Yes,  yes.  

CHAIRPERSON:   Is that  what happened a lso in regard to the 
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second meet ing wi th Mr Gupta?  Did you also not  share i t  

wi th your immediate boss? 

DR NTETA:   Yes.   Yes I  d id not  share wi th my immediate 

boss.  

CHAIRPERSON:   Did you share i t  wi th other people wi thin 

Eskom? 

DR NTETA:   No I  d id not  share wi th  anyone within Eskom.  

CHAIRPERSON:   Yes.  

DR NTETA:   I  d id not  share wi th my immediate boss.  

CHAIRPERSON:   Yes.  10 

DR NTETA:   But  I  d id not  share wi th anybody per iod.  

CHAIRPERSON:   Yes.   Would you not  concede that  therefore 

i t  makes your two meet ings wi th Mr Tony – th is makes your 

two meet ings wi th Mr Tony Gupta to real ly be secret  

meet ings wi thin the context  of  Eskom.  You did not  want  

anybody wi thin Eskom to know about these two meet ings you 

had with  Mr Tony Gupta.   So you kept  them as a secret  to  

yoursel f .   What do you say to that? 

DR NTETA:   I  – yes I  concede that  I  d id not  te l l  anyone at  

Eskom.  20 

CHAIRPERSON:   Yes.  

DR NTETA:   That  I  met wi th him.  

CHAIRPERSON:   Yes.  

DR NTETA:   Yes.   And I  kept  i t  to mysel f .  

CHAIRPERSON:   Yes.  
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DR NTETA:   Correct .   I  d id not  feel  comfortab le and I  d id not  

t rust .  

CHAIRPERSON:   Yes.   Okay maybe we should adjourn at  

th is stage.   We wi l l  adjourn at  th is stage Dr Nteta.   I t  is  

about  twelve minutes past  one we wi l l  resume at  quarter  past  

two.   We adjourn.  

ADV SELEKA SC:   I t  is a lunch adjournment Dr Nteta.  

DR NTETA:   Thank you I… 

ADV SELEKA SC:   You can make your way by twelve 

minutes past  two or ten past  two.  10 

DR NTETA:   Wi l l  – wi l l  do.  

ADV SELEKA SC:   Thank you.  

DR NTETA:   Thank you.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Are you ready? 

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Mr Seleka,  before we proceed.  Where are 

we with regard to the wi tness who was scheduled for today? 

ADV SELEKA SC :    He is around.   They have gone out  for  20 

lunch.  

CHAIRPERSON :    He is around? 

ADV SELEKA SC :    Yes.   That  is Mr Koko.  

CHAIRPERSON :    Mr Koko? 

ADV SELEKA SC :    Yes,  Chai r.    
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CHAIRPERSON :    Okay.  

ADV SELEKA SC :   And his legal  representat ives.  

CHAIRPERSON :    H’m? 

ADV SELEKA SC :    His legal  representat ives as wel l .  

CHAIRPERSON :    Yes.   Should we not  ta lk  about  what is to 

happen . . . [ intervenes]   

ADV SELEKA SC :    Yes . . . [ intervenes]   

CHAIRPERSON :    With regard to that  before we proceed? 

ADV SELEKA SC :    I  th ink so Chai r.  

CHAIRPERSON :    Because there should be certain ty about 10 

what is going to happen.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Oh,  are they outs ide at  the moment? 

ADV SELEKA SC :    Yes,  they are out  for lunch.  

CHAIRPERSON :    H’m?  Ja,  out? 

ADV SELEKA SC :    Outside for lunch,  yes.  

CHAIRPERSON :    Wel l ,  maybe somebody could cal l  them in.  

And once they are in,  then we wi l l  stop.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    And then discuss what is going to happen.   20 

So in  the meant ime,  you can cont inue but  once they are in,  

you can indicate to me.  Then we can . . . [ intervenes]   

ADV SELEKA SC :    Thank you,  Chai rperson.    

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Certa inly.   Chai r,  I  th ink we are done 
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wi th the second meet ing.  

CHAIRPERSON :    Yes,  we are done.  But  let  me ask this 

quest ion Dr Nteta.   You asked Mr Tony Gupta to inst ruct  his  

CEO to cooperate,  as I  understand i t ,  wi th Eskom with 

regard to moving to a Master Coal  Agreement.   Is that  r ight?  

That  is what you said,  you asked him to do? 

DR NTETA :    Correct .  

CHAIRPERSON :    What was his response to that  request?  

DR NTETA :    He said he wi l l  do so.  

CHAIRPERSON :    Yes.   Do you – did the CEO of  Tegeta 10 

subsequent ly behave in a manner that  suggested that  he had 

been inst ructed to  do so?  

DR NTETA :    No.   So to answer you.   The agreement was 

never changed.  

CHAIRPERSON :    That  agreement was never changed?  

DR NTETA :    Correct .  

CHAIRPERSON :    Did you speak to the CEO af ter  your 

meet ing wi th Tony Gupta wi th regard to amending the 

agreement or changing i t ,  and i f  so,  what was his at t i tude?  

DR NTETA :    I  d id so on several  occasions.   And he 20 

indicated that  he would but  the team never progressed.  

CHAIRPERSON :    Was there a problem f rom Eskom’s team 

as such now or as opposed to a problem on his side or do 

you not  know where the problem was now?  

DR NTETA :    The problem was always f rom the – the 
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beginning f rom the suppl ier ’s s ide.   So the Eskom team that  

was working on i t ,  cont inual ly t r ied to move that  agreement.  

CHAIRPERSON :    Ja.   Okay al r ight .   Mr Seleka.  

ADV SELEKA SC :    Thank you,  Chairperson.   Sorry,  a 

quest ion came to mind as you were asking the quest ions.   

Now i t  is s l ipping my mind.   Dr Nteta,  I  would l ike us to look 

at  the – before I  go into the pre-payment.   There is a  

meet ing on the 24t h of  November 2015 which you at tended.   

Can you recal l  that?   

 This meet ing – in that  meet ing,  i t  was yoursel f ,  Mr Koko,  10 

Ms Daniels on behal f  of  Eskom and the representat ives f rom 

Tegeta . . . [ indist inct ]  [00:04:41]  and representat ives f rom 

. . . [ indist inct ]  [00:04:41]  [background noise inter ference 

present ]   You recal l  that  meet ing? 

CHAIRPERSON :    Yes,  I  do.  

ADV SELEKA SC :    Can you tel l  the Chai rperson how i t  

came about that  you were invi ted to the meet ing and who 

invi ted you? 

DR NTETA :    I  recal l  the meet ing.   I  wi l l  confess that  I  recal l  

a meet ing more f rom the documents that  I  got  s ight  of  which 20 

enabled me to recal l  the meet ing.   With regards to how I  got  

invi ted,  I  am not  – I  cannot remember i f  I  was asked verbal ly  

or i f  there was a meet ing requested.   I  cannot remember 

. . . [ intervenes]   

ADV SELEKA SC :    H’m. 
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DR NTETA :    . . .how I  got  the invi tat ion to the meet ing.  

CHAIRPERSON :    what  meet ing was that  Mr Seleka?  I  have 

missed your quest ion.  

ADV SELEKA SC :    Th is meet ing. . .   Chai r,  what  gets to be 

discussed in that  meet ing is Glencore int roducing Tegeta 

Oakbay as the potent ia l  buyer.    

CHAIRPERSON :    So i t  is a meet ing involving Eskom, 

Glencore and Tegeta? 

ADV SELEKA SC :    And Tegeta.  

CHAIRPERSON :    Ja.   Where about  in terms of  year,  month? 10 

ADV SELEKA SC :    I t  is 25 November 2015.  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Yes.   I  th ink,  Dr  Nteta may be seeking to 

refer to i t .   In paragraph 8.2 of  your aff idavi t  Dr Nteta on 

page 71.   Eskom Bundle 14,  page 71.   Except  that  your date 

is di fferent  here.   Unless i f  you are talk ing about a d i fferent  

meet ing in paragraph 8.2.   

DR NTETA :    So I  bel ieve that  we are ta lk ing about the same 20 

meet ing.  

ADV SELEKA SC :    Yes.  

DR NTETA :    As I  have indicated to you,  is that ,  my 

recol lect ion is  more f rom having seen subsequent 

documents.   So when I  was saying i t  was in  December 2015, 
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i t  may have been in November,  end of  November.  

ADV SELEKA SC :    Yes.  So . . . [ intervenes]   

DR NTETA :    But  in reference to the part ic ipants that  you are 

speaking to l ike December 2015, is regarding that .  

ADV SELEKA SC :    Yes.  

DR NTETA :    With regard that  meet ing.  

ADV SELEKA SC :    Okay.   Let  me cut  to the chase by saying 

this to you.   What I  wanted to f ind out  f rom you is why you 

were invi ted to that  meet ing,  who invi ted you and what was 

your role in that  meet ing?  There is one part icular aspect  10 

about that  meet ing which I  want you to  address the 

Chairperson on.   And I  wi l l  come to is.   So i t  is,  who inv i ted 

you,  why were you invi ted and what was your role in that  

meet ing? 

CHAIRPERSON :    Before she answers.   Have we got  the – 

Mr Koko and his lawyers around already or not?  Are they al l  

there? 

ADV SELEKA SC :    Chai r,  I  see i t  is only Mr Koko present .   

They are outside.   Ja,  Mr Koko,  i f  you do not  mind.   Please 

cal l  them in.    20 

CHAIRPERSON :    Okay al r ight .   Let  us cont inue in the 

meant ime. 

ADV SELEKA SC :    Yes.   Ja,  those three quest ions Dr Nteta,  

i f  you can recal l .  

DR NTETA :    As I  have indicated.   I  do not  recal l  who invi ted 
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me to that  meet ing.   I  was present .   Correct ly,  I  was present  

in the meet ing.  

ADV SELEKA SC :    Yes.  

DR NTETA :    My understanding or  my recol lect ion is that  I  

would have been invi ted because i t  had to  do wi th coal 

supply and working wi th the Fuel  Source Department of  

Pr imary Energy.    

ADV SELEKA SC :    Okay.  

DR NTETA :    I  cannot recal l  the thi rd quest ion.   Sorry.  

ADV SELEKA SC :    The thi rd quest ion is,  what role did you 10 

play in the meet ing? 

DR NTETA :    Okay.   So.   And I  am going to indicate that ,  I  

am having read documents to ref resh my memory.   So some 

of  th is is based on what I  read but  I  do not  recal l  i f  there was 

a formal indicat ion as to my role.   But  one of  the things was 

to take minutes and I  th ink Mr Koko’s aff idavi t ,  i t  was taking 

minutes.   I  cannot  recal l .  

ADV SELEKA SC :    Yes.  

DR NTETA :    But  to take minutes of  that  part icu lar meet ing.  

ADV SELEKA SC :    Yes.   Wel l ,  i f  you cannot recal l ,  that  is  20 

f ine.   I  th ink we wi l l  deal  wi th the contents of  the meet ing in 

more detai l  when the other wi tnesses come.  But  br ief ly,  th is  

meet ing comes against  the background Chai rperson of  

negot iat ions for Tegeta to acqui re Opt imum.   

 Opt imum is in business rescue and there is an offer to 
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buy i t  f rom Oakbay/Tegeta but  as that  po int  –  and Dr Nteta 

you should also conf i rm this – as that  point ,  the sale is or  

the contemplated acquisi t ion is only in respect  of  OCM, 

Opt imum Coal Mine,  not  the holding company.  

DR NTETA :    Correct .  

ADV SELEKA SC :    Not  the holding company,  Opt imum 

Holdings.   But  the minutes . . . [ intervenes]   

DR NTETA :    Correct .  

ADV SELEKA SC :    Thank you.   The minutes. . .   Ja,  I  get  a 

note,  the t ranscr ibers are saying there is a background noise 10 

or that  they cannot hear the wi tness.  

DR NTETA :    By me? 

ADV SELEKA SC :    Sorry.   They cannot  hear the wi tness 

when she test i f ies.  

CHAIRPERSON :    The t ranscr ibers. . .   Where . . . [ intervenes]   

DR NTETA :    Can they not  hear me because my voice is 

sof t?  Should I  br ing the mic closer?  Is th is bet ter? 

CHAIRPERSON :    No,  I  suspect  i t  is some other technical  

issue.  

ADV SELEKA SC :    Ja.  20 

CHAIRPERSON :    Where is Reverend St imela?  He is not  

here.    

ADV SELEKA SC :    He is not  here.  

CHAIRPERSON :    Transcr ibers,  are you not  able to hear the 

wi tness but  you can hear everybody else?   



12 JANUARY 2021 – DAY 326 
 

Page 100 of 244 
 

TRANSCRIBERS :   [No audible reply]   

CHAIRPERSON :    Is that  so? 

TRANSCRIBERS :   [No audible reply]  

CHAIRPERSON :    Okay.   So we may need to . . . [ intervenes]   

TRANSCRIBERS :   There is no sound.  

CHAIRPERSON :    . . .ad journ for them to f ix that .   We may 

need to adjourn for them to f ix that  but  before we adjourn,  let  

us – address me on the issue of  the wi tness who was 

scheduled for today,  Mr Seleka.  

ADV SELEKA SC :    Yes.  10 

CHAIRPERSON :    I  see Mr Barr ie is  here.  

ADV SELEKA SC :    Correct  Chai r.  

CHAIRPERSON :    Represent ing Mr Koko and Mr Koko is 

here.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Mr Barr ie,  we are st i l l  busy wi th the 

wi tness who started yesterday but  I  thought that  we need to 

stop that  and Mr Seleka can address me with regard to what 

the posi t ion is wi th regard to the wi tness scheduled for 

today,  your cl ient ,  so that  there can be certainty about what 20 

is going to happen.  Okay.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Mr Seleka.   Fi rst ly,  I  th ink the f i rst  th ing 

is,  how long you think you st i l l  need with th is wi tness.  

ADV SELEKA SC :    Yes,  Chai r.  
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CHAIRPERSON :    Then you can address the quest ion of  

what is going to  happen with regard to  Mr Koko.   Are you 

going to be able to proceed or what  is the posi t ion? 

ADV SELEKA SC :    Yes.   Chai r,  I  th ink wi th  th is – wi th 

Dr Nteta,  going in to the issue of  pre-payment,  we might  take 

an hour on that  issue to an hour/30 minutes.   So that  is 

going to take us to roughly,  what ,  hal f -past  three to four.   

That  is the f i rst  th ing.  

 Mr Koko,  as I  understand,  was ready to proceed today 

and we were ready to proceed with his evidence.   I  know that  10 

there are documentat ion they are exchanging wi th us but  I  

suppose that  does not  stand in the way of  us,  i f  we are able 

to proceed, to do so.   I f  not  in fu l l ,  at  least  in part .   Because 

I  know that  the Chai rperson’s hands are ful l  and I  am mindful  

of  that  as wel l .    

CHAIRPERSON :    Yes.   What did you say about – was there 

any issue about  3.3.  Not ices in regard to Mr Koko’s 

evidence? 

ADV SELEKA SC :    We have – there was that  issue in 

December.   The beginning of  the year as wel l .   Chairperson,  20 

the Eskom work stream has at tended to the 3.3.  Not ices.   So 

insofar as persons may have been impl icated or are – may 

be impl icated by what Mr Koko has to say,  those people have 

been not i f ied.   So we have picked i t  back on our previous 

not i f icat ions and done f resh not ices for the people who we 
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see might  be impl icated in Mr Koko’s evidence.  

CHAIRPERSON :    Wel l ,  Rule 3.3.  contemplates that  anybody 

who is impl icated in statement by a wi tness who is going to 

give evidence,  should be given a not ice of  the existence of  

that  statement or  aff idavi t  and should be given the re levant  

port ions,  at  least ,  of  the statement.    

 And then the second part  is that ,  of  course,  the 3.3.  

Not ice tel ls him or her,  her r ights or his r ights.   And then the 

next  part  is that  he or she should be not i f ied of  the date 

when the wi tness wi l l  test i fy.  10 

ADV SELEKA SC :    Correct .  

CHAIRPERSON :    For qui te some t ime what  has happened is 

that  Ri le 3.3.  Not ices would be served even i f  the date when 

the wi tness would be – would test i fy is not  known yet  but  

once the date is known then the wi tnesses – the impl icated 

person is not i f ied.   So i f  that  has been taken care of  then 

there has been compl iance.    

ADV SELEKA SC :    Ja.  

CHAIRPERSON :    Is that  been taken care of? 

ADV SELEKA SC :    Yes.   Chai rperson,  Mr Koko has come 20 

previously to test i fy.   He has come on two occasions.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    He has given us or the Commission two 

aff idavi ts.   The second of  which is a  comprehensive aff idavi t .   

I t  includes al l  the matters.  
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CHAIRPERSON :    Ja.  

ADV SELEKA SC :    So his aff idavi ts would have already 

been shared . . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    . . .wi th whoever is impl icated.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Or thought  to be impl icated by his  

evidence previously.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    A lready.  10 

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    So r ight  now,  i t  would simple be,  Mr 

Koko is coming back.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    And this t ime around,  he wi l l  be 

test i fy ing on this.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    You a lready have the aff idavi t .  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    You wi l l  be not i f ied of  the next  date,  yes.  20 

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    So f rom your side.   Once this wi tness is 

done and you est imate that  might  be at  hal f -past  three or  

four.  
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ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Then you would be ready to proceed with 

Mr Koko.   And in terms of  how much t ime is required for  him, 

how much t ime is  required for  his evidence on your 

assessment? 

ADV SELEKA SC :    Yes.   We have scheduled Mr Koko for  

the whole day.  

CHAIRPERSON :    For the whole day? 

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Okay.   So you th ink what is necessary is 10 

the whole day? 

ADV SELEKA SC :    Correct ,  Chai r.  

CHAIRPERSON :    So i f  we start  when we are done with th is 

wi tness,  we could go up to a certain point  and then 

. . . [ intervenes]   

ADV SELEKA SC :    We wi l l  have to reconvene. 

CHAIRPERSON :    And then maybe, subject  to thei r  

avai lab i l i ty,  maybe cont inue tomorrow to f in ish before we 

take tomorrow’s wi tness.  

ADV SELEKA SC :    Yes.  20 

CHAIRPERSON :    Mr Barr ie,  you have heard what the 

si tuat ion is now.  What is your at t i tude? 

ADV BARRIE :    I  have no part icular at t i tude regard ing the 

issue,  apart  f rom the fact  that  we have arranged to be here 

today but  not  tomorrow.  We have no idea that  there is any 
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possibi l i ty.  

CHAIRPERSON :    Yes.  

ADV BARRIE :    This is not  a ro l l ing . . . [ intervenes]   

CHAIRPERSON :    Ja.   No,  no,  no.   We – I  said 

. . . [ intervenes]   

ADV BARRIE :    Yes.  

CHAIRPERSON :    I  ta lked about tomorrow on the basis of  

saying i f  you are avai lab le.  

ADV BARRIE :    I  . . . [ intervenes]   

CHAIRPERSON :    Obviously,  you have not  been told about  10 

tomorrow.  

ADV BARRIE :    I  go back to the Western Province tomorrow 

morning.  

CHAIRPERSON :    Yes.   No.   So you would be avai lable that  

. . . [ intervenes]   

ADV BARRIE :    Yes.  

CHAIRPERSON :    We us whatever t ime is avai lable today 

but  i f  we do not  f in ish,  then another date would have be 

arranged.  

ADV BARRIE :    As you pleases.  20 

CHAIRPERSON :    Yes.   Okay al r ight .  

ADV BARRIE :    Chairman, there is just  another issue.  

CHAIRPERSON :    Yes.  

ADV BARRIE :    My col league here,  is in relat ion to the issue 

of  the Eskom appl icat ion to cross-examine.   I t  would be 
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appropriate for some arrangements to be made about that  

part icular issue.  

CHAIRPERSON :    I  have been told by Mr Seleka about an 

Eskom appl icat ion for leave to  cross-examine.   I  have not  

seen i t .   So i t  must  be somewhere wi thin the secretar iat ’s 

off ices.   And I  indicated that  I  cannot say anything about that  

unt i l  I  have seen i t  and read i t .   So obviously,  that  is not  

your fau l t  that  i t  has not  reached me.  I  have asked Mr 

Seleka to speak to the secretar iat  to make sure that  I  get  i t  

. . . [ intervenes]   10 

ADV BARRIE :    Wel l ,  we oppose the appl icat ion.   There are 

reasons.   But  we wi l l  probably have to del iver a short  

answering aff idavi t  to the aff idavi t  that  was del ivered.  

CHAIRPERSON :    Yes.  

ADV BARRIE :    That  is besides Mr Koko as a party.  

CHAIRPERSON :    Yes.  

ADV BARRIE :    Which we can do.   I t  is just  a quest ion of  

arranging the logist ics and when that  appl icat ion wi l l  be 

heard.  

CHAIRPERSON :    Wel l ,  the process is that  once an 20 

appl icat ion for cross-examine a wi tness has been lodged, the 

person lodging that  appl icat ion,  I  th ink,  is supposed to serve 

on the wi tness of  the appl icat ion.   But  in any event ,  i f  they 

do not  do that ,  the secretar iat  would check whether  a copy 

has been served on the wi tness.  
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ADV BARRIE :    Okay.  

CHAIRPERSON :    And i f  i t  has not  been served,  then 

. . . [ intervenes]   

ADV BARRIE :    That  has indeed happened.  

CHAIRPERSON :    Yes.  

ADV BARRIE :    We do have the appl icat ion,  yes.  

CHAIRPERSON :    Ja.   And I  th ink then the ru les are 

supposed to ind icate wi thin what per iod the wi tness should 

f i le an answer ing aff idavi t  i f  they oppose.   But  i f  they do not  

do that ,  namely the rules,  then I  should issue di rect ions as 10 

to when that  appl icat ion should be f i led.   But  as I  say,  i t  has 

not  reached me.  So I  d id not  know about i t  unt i l  

. . . [ intervenes]   

ADV BARRIE :    I  am not  aware of  any provisions of  the rules 

that  make . . . [ intervenes]   

CHAIRPERSON :    Ja,  there might  not  be.  

ADV BARRIE :    . . .a part icular provis ion.  

CHAIRPERSON :    There might  not  be anything in the ru les.   

Wel l ,  you already have the . . . [ intervenes]   

ADV BARRIE :    Yes.  20 

CHAIRPERSON :    You already have the appl icat ion.   Why do 

we not  deal  that  now?  Can you f ind your answering aff idavi t  

wi thin seven days – how many days f rom now? 

ADV BARRIE :    We would be able to,  yes.  

CHAIRPERSON :    Ja,  let  us take that  as the d irect ion as to  



12 JANUARY 2021 – DAY 326 
 

Page 108 of 244 
 

when to f i le.  

ADV BARRIE :    Ja,  the real  issue relates actual ly to the date 

of  the hearing.  

CHAIRPERSON :    Sorry? 

ADV BARRIE :    The real  issue relates to the date of  the – 

when the appl icat ion wi l l  be argued.  

CHAIRPERSON :    Yes.   Ja,  but  we need to have al l  the 

papers in f i rst .   Then we can talk about  the date for  hearing.   

Some of  the appl icat ions,  we do not  have oral  argument.   We 

just  ask the part ies to f i le the argument and then I  decide in 10 

chambers.   So.   But  I  take i f  you on that ,  once I  see al l  the 

papers.    

 So I  th ink f i le your answering aff idavi t  wi thin seven 

calendar days f rom today and Eskom should then f i le thei r  

replying aff idavi t  i f  they wish to do so wi thin seven days 

af ter you have f i led yours.  

ADV BARRIE :    Ja,  ja.  

CHAIRPERSON :    Okay al r ight .   Thank you.    

ADV SELEKA SC :    Thank you,  Chai r.    

ADV BARRIE :    But  the upside of  al l  of  that  is,  apart  f rom 20 

the Eskom appl icat ion,  we wi l l  stay here.  

CHAIRPERSON :    Yes,  yes.   Okay.   Ja,  ja.   Stay.   Stay here.   

Obviously,  the Commission’s legal  team, i f  they want to 

oppose,  then they must  also f i le wi thin seven days i f  they 

want to oppose,  wi thin seven days f rom today.  
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ADV SELEKA SC :    That  is the order Chai r.   [ laughs]  

CHAIRPERSON :    Ja,  okay alr ight .   Okay.   Let  us cont inue 

then.  

ADV SELEKA SC :    Thank you,  Chai r.   The technical  issue 

has been sorted out .   They can now hear the wi tness.  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Dr Nteta,  yes.    

DR NTETA :    Thank you.  

ADV SELEKA SC :    Ja.   And then in regard to that  meet ing,  

quickly back to that  meet ing.   As at  the t ime – as at  – or  10 

pr ior to that  meet ing,  what  was on the table between the 

part ies negot iat ing for the sale of  OCM, i t  was that  on ly OCM 

was to be sold.   Do you recal l  that  or you have no 

recol lect ion? 

DR NTETA :    Yes,  when the meet ing commenced, we were 

discussing OCM. 

ADV SELEKA SC :    Yes.  

DR NTETA :    Opt imum Coal Mine.  

ADV SELEKA SC :    And in that  meet ing,  in part icular in  

regard to the sale,  the minute ind icates that  Mr Koko then 20 

advised the other part ies that  Eskom wi l l  consent to the sale,  

and I  paraphrase,  only i f  OCH Assets are also – are to be 

sold.  

DR NTETA :    I  am si lent  because I  do not  recal l  the detai ls.   

So I  wi l l  take i t  that  the minutes would be a t rue ref lect ion 
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unless otherwise indicated.   For example,  who suggest  OCH, 

et  cetera.   Personal ly,  I  do not  recal l  i t .  

ADV SELEKA SC :    You do not  recal l  i t?  

DR NTETA :    But  I  wi l l  take. . .   Ja,  but  I  wi l l  take that  the 

minutes ref lects the discussions.  

ADV SELEKA SC :    Yes.   But  you have seen both the 

aff idavi t  of  Mr Koko and Ms Daniels? 

DR NTETA :    Yes,  I  have seen them.  Mr Koko’s I  received 

last  night .   So I  d id not  – and i t  is 1040 pages.   So I  d id not  

go through everything.  10 

ADV SELEKA SC :    Yes.   And Ms Daniels?  Because she 

also talks about th is.  

DR NTETA :    Yes.   Yes.   And that  is where most  of  my 

recol lect ion comes f rom and I  am relying on the informat ion 

that  she has indicated there.  

ADV SELEKA SC :    I  see.   Okay we wi l l  deal  wi th the matter 

wi th them when they come in due course.   Let  us go to the 

pre-payment.   The R 659 mi l l ion pre-payment that  the BTC 

resolved to make on the evening of  the 9 t h. . .  of  the 11t h of  

March 2016.   20 

DR NTETA :    11t h of  Apri l?  

ADV SELEKA SC :    11 Apri l  2016.   Thank you,  Dr Nteta.   

This decision that  gets to be made by the Board,  Tender 

Commit tee starts  wi th the draf t ing of  a submission which 

. . . [ intervenes]   
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DR NTETA :    Correct .  

ADV SELEKA SC :    Yes.   Which you started.  

DR NTETA :    Correct .  

ADV SELEKA SC :    But  then something would have t r iggered 

the draf t ing of  that  submission.   And I  want you to tel l  the 

Chairperson about what t r iggered the draf t ing of  that  

submission.  

DR NTETA :    The draf t ing of  the submission emanated f rom 

a discussion that  I  had – was several  d iscussions that  I  had 

wi th Mr Ravindra Nath who is the CEO of  Tegeta.   They were 10 

current ly supplying coal  and the agreement for that  was due 

to an end(?).   He indicated that  they have access to the coal  

and they would l ike to cont inue supplying Eskom with the 

coal .  

ADV SELEKA SC :    Okay.   Just  pause there for a moment.  

DR NTETA :    And as a . . . [ intervenes]   

ADV SELEKA SC :    Just  pause there for  a moment.   Now we 

know that  Tegeta,  at  th is t ime,  th is  is Apri l  2016,  i t  has an 

agreement,  a coal  supply agreement wi th Eskom in respect  

of  Brakfontein Mine.    20 

DR NTETA :    Correct .  

ADV SELEKA SC :    That  agreement was concluded on the 

10t h of  March 2015.  So tha t  i s  the  year  be fore  th is .  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    Now Mr  Nath  i s  coming back to  you in  
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respect  o f  a  cont rac t  fo r  a  d i f fe ren t  m ine.  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    And wh ich  m ine is  th is?  

DR NTETA:    Opt imum Coa l  Mine.  

ADV SELEKA SC:    And when he comes to  you ,  then I  

th ink  you can te l l  the  Cha i rpe rson when exact ly  does he  

come to  you and what  i s  he  say ing  to  you?  

DR NTETA:    So  Mr  Nath  –  came to  me –  I  am not  go ing  to  

–  I  do  no t  know the  exact  da te  bu t  I  am go ing  to  say 

around about  end  o f  March,  beg inn ing  o f  Apr i l  when we had  10 

d iscuss ions w i th  regards to  coa l  f rom Opt imum Coa l  Mine,  

a t  tha t  d iscuss ion .  

CHAIRPERSON:    When you –  I  am sor ry?  

DR NTETA:    Shou ld  I  cont inue?  

CHAIRPERSON:    When you ment ion  the  month  p lease 

a lways ment ion  the  year  as  we l l  because we dea l  w i th  

d i f fe ren t  years  so  tha t  we are  a l l  on  the  same page as  to  

March o f  wh ich  year  tha t  you a re  ta lk ing  about .  

DR NTETA:    March  2016.  

CHAIRPERSON:    Okay,  cont inue.  20 

DR NTETA:    So  we had a  d i scuss ion  w i th  regards to  

ava i lab i l i t y  o f  coa l  fo r  them to  supp ly  to  Eskom and there  

were  few d iscuss ions tha t  we had.   Adv Se leka ,  I  have 

ac tua l l y  fo rgo t ten  the  quest ion ,  so r ry.  

CHAIRPERSON:    Oh,  p lease repeat  the  ques t ion ,  Mr  
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Se leka.  

ADV SELEKA SC:    Oh.   Yes,  what  –  okay,  you have  

ind ica ted  when does he approach you and I  th ink  you have  

touched about  –  you have touched a  b i t  on  what  does he 

d iscuss w i th  you but  go  a  l i t t le  b i t  in  the  de ta i l s .   Here  is  

Mr  Nath ,  how does he commun ica te  w i th  you?   I s  i t  

te lephon ica l l y  o r  i s  coming to  see you and go i n to  the  

de ta i l s  o f  what  he  is  ask ing  you.  

DR NTETA:    So  the  d iscuss ion  tha t  I  had w i th  h im were  

bo th  te lephon ic  and a lso  meet ing  w i th  h im in  te rms  o f  the 10 

d iscuss ion  a lso  because tha t  wou ld  be  the  na tu re  o f  the 

engagements  tha t   I  wou ld  have w i th  h im on the  supp ly,  

e i ther  te lephon ica l l y  o r  meet ing  w i th  h im.  

ADV SELEKA SC:    Or  in  person?  

DR NTETA:    And  both .  

ADV SELEKA SC:    Meet ing  in  person?  

DR NTETA:    Mee t ing  in  person,  yes .  

ADV SELEKA SC:    And where  do  you meet?  

DR NTETA:    So  the  …[ in tervenes]  

ADV SELEKA SC:    Where  do  you meet  w i th  h im?   20 

DR NTETA:    We meet  …[ in tervenes]  

ADV SELEKA SC:    I t  i s  no t  Saxonwold?  

DR NTETA:    A t  Eskom.   No,  a t  Eskom.  

ADV SELEKA SC:    Okay.   So he comes to  Eskom.  

DR NTETA:    Yes.   So the  d iscuss ion  …[ in tervenes]  
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CHAIRPERSON:    Speak up,  Mr  Se leka,  your  vo ice  is  very  

so f t .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    So  ra ise  your  vo ice .  

ADV SELEKA SC:    So  Mr  Nath  comes to  Eskom to  meet  

w i th  you.  

DR NTETA:    Yes .   So the  major i t y  o f  the  engagements  tha t  

I  wou ld  have w i th  Mr  Nath  wou ld  ac tua l l y  be  te lephon ic ,  he  

wou ld  somet imes come th rough to  Eskom.   So in  

respond ing  to  your  quest ion  in  te rms o f  the  engagements  10 

tha t  we had tha t  led  up  to  the  dra f t ing  o f  the  submiss ion ,  

the  major i t y  o f  the  engagements  were  te lephon ic  and I  do 

th ink  he  wou ld  have –  I  wou ld  have met  h im as we l l  in  

person,  maybe once,  bu t  ma in l y  te lephon ic  d iscuss ions.  

ADV SELEKA SC:    Yes,  d id  –  were  …[ in tervenes]  

DR NTETA:    The  d iscuss ions …[ in tervenes]  

ADV SELEKA SC:    Was i t  you in i t ia t ing  th is  engagement  

o r  was i t  h im?  

DR NTETA:    I t  was h im.  

ADV SELEKA SC:    I t  was h im? 20 

DR NTETA:    Yes.   The nature  o f  supp ly  to  Eskom is  that  

the  supp l ie rs  wou ld  then ind ica te  tha t  they do  have coa l  

ava i lab i l i t y  and then we take the  d i scuss ion  fu r the r.  

ADV SELEKA SC:    Unso l i c i ted?  

DR NTETA:    Unso l i c i ted ,  yes .  
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ADV SELEKA SC:    Yes,  so  even in  th is  case  

…[ in tervenes]  

DR NTETA:    I f  tha t  you ca l led  i t .  

ADV SELEKA SC:    Go ahead?  

DR NTETA:    So  even in  th is  case he ind ica ted  tha t  there  

is  ava i lab i l i t y  fo r  coa l .  

ADV SELEKA SC:    Yes,  so  you –  I  want  to  be  abso lu te ly  

c lea r,  you d id  no t  inv i te  h im and ask h im whether  they have 

coa l  o r  no t?  

DR NTETA:     No,  he  ind ica ted  tha t  they have coa l .  10 

ADV SELEKA SC:    Okay.   So what  then does he say to  

you?  

DR NTETA:    So the  in i t ia l  d iscuss ions were  tha t  we have 

coa l  ava i lab le .   A t  the  t ime –  I  cannot  reca l l  i f  we ac tua l l y  

spoke about  the  exact  tonnages tha t  were  ava i lab le  bu t  I  

wou ld  expect  tha t  i t  wou ld  have been maybe s im i la r  to  the  

tons tha t  they were  cu r ren t ly  supp ly ing  bu t  anyway,  they  

ind ica ted  tha t  they have got  tonnage and coa l  ava i lab le .   

So those were  the  in i t ia l  d iscuss ions.  

ADV SELEKA SC:    And where  wou ld  they ob ta in  th is  coa l?  20 

DR NTETA:    From Opt imum Coa l  Mine.  

ADV SELEKA SC:    And supp ly  wh ich  power  s ta t ion? 

DR NTETA:    So  to  supp ly  Arnot  Power  S ta t ion  and i t  cou ld  

a lso  supp ly  Kr ie l  Power  S ta t ion  as  we l l  as  Hendr ina  bu t  the  

main  i ssue was fo r  Arnot  Power  S ta t ion  based on the  coa l  
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qua l i t y.  

ADV SELEKA SC:    Yes.   Remember,  I  want  you to  te l l  the 

Cha i rperson what  he  to ld  you.  

DR NTETA:    Yes.  

ADV SELEKA SC:    Yes.  

DR NTETA:    So  the  in i t ia l  d iscuss ions were  in  te rms o f  we  

have coa l  to  supp ly.   As  I  ind ica ted  to  you,  they were  

prev ious l y  supp ly ing  coa l  to  Arnot  Power  S ta t ion  so  i t  was 

jus t  so  tha t  we do have th is  coa l  fo r  th is  par t i cu la r  qua l i t y  

on  –  t ha t  we can  prov ide  to  yourse lves.   As  I  ind i ca ted ,  I  10 

cannot  reca l l  i f  he  gave the  vo lumes o r  no t  and we  had a  

few engagements  w i th  regards to  –  pure ly  on  the  supp ly  o f  

coa l .    

ADV SELEKA SC:    Was p r ice  ind i ca ted?  

DR NTETA:    The pr ice  ind ica ted ,  yes ,  wou ld  have been 

d iscussed a t  one o f  the  engagements  tha t  we had.  

ADV SELEKA SC:    Was Arnot  Power  S ta t ion  no t  been  

supp l ied?  

DR NTETA:    So  the  h is to ry  beh ind  Arnot  Power  s ta t ion  is  

tha t  A rnot  Power  S ta t ion ,  had p rev ious ly  been supp l ied  20 

coa l  th rough an agreement  w i th  Exxaro .   However,  fo r  a  

qu i te  a  few years  they were  no t  ab le  to  meet  the  demand,  

the  coa l  vo lumes  tha t  a re  requ i red  fo r  A rnot  Power  S ta t ion  

so  there  were  severa l  supp l ie rs  tha t  wou ld  supp ly  a  coa l  to  

Arnot  and th is  was more  on  an ad hoc  bas is .   There  was no  



12 JANUARY 2021 – DAY 326 
 

Page 117 of 244 
 

s tab le ,  secure  supp ly  fo r  A rnot  Power  S ta t ion .   One,  

because o f  the  vo lume tha t  i s  requ i red  fo r  the  power  

s ta t ion .  Second ly,  because o f  the  qua l i t ies ,  i t  was a  –  the  

requ i rement  was a  h igher  qua l i t y  and the  market  and the  

market  tha t  was genera l l y  a  b i t  d i f f icu l t .  

ADV SELEKA SC:    Yes.   So what  do  you do w i th  Mr  Nath ’s  

approach to  you in  regard  to  Tegeta  hav ing  to  supp ly  coa l?  

DR NTETA:    So  we d iscuss i t  and we d iscuss a lso  in  te rms 

o f  the  vo lumes and ava i lab i l i t y.   La ter  on  in  the  –  as  I  

ind ica ted  we had severa l  engagements  on  the  top ic .  10 

ADV SELEKA SC:    Ja .  

DR NTETA:    La ter  on  in  the  engagement  he  then ind ica tes  

tha t  in  one o f  the  cond i t ions  tha t  they have fo r  the  supp ly  

o f  coa l  i s  tha t  they wou ld  requ i re  Eskom to  prepay fo r  tha t  

coa l .  

ADV SELEKA SC:    Okay.   Wel l ,  jus t  make us  unders tand.   

The engagement  i s  over  a  number  o f  days.  

DR NTETA:    Yes,  I  even want  to  say maybe even  a  week 

or  two but  i t  was –  ja ,  i t  was over  some – a  per iod .  

ADV SELEKA SC:    Yes.   You have sa id  in  your  a f f idav i t  a t  20 

the  beg inn ing  o f  h is  approach to  you he d id  no t  ind ica te  

tha t  they requ i red  a  prepayment .  

DR NTETA:    Cor rec t .   So the  in i t ia l  engagements  tha t  I  

had w i th  h im was tha t  we have coa l  on  o f fe r  to  supp ly  to  

yourse l ves and there  was not  a  d iscuss ion  w i th  regards to  
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p repayment .   As  I  ind ica ted  tha t  there  were  severa l  

d iscuss ions.   I t  was ac tua l l y  to  the  end o f  the  d i scuss ions  

in  Apr i l  where  he  then ind ica ted  to  me tha t  one o f  the 

cond i t ions  fo r  the  supp ly  o f  th is  coa l  wou ld  be  tha t  Eskom 

prepays fo r  th is  par t i cu la r  coa l .  

CHAIRPERSON:    How d id  tha t  sound to  you?  Here  is  

somebody who wants  …[ in te rvenes]  

DR NTETA:    How does i t  sound to  me? 

CHAIRPERSON:    Here  is  somebody who wants  bus iness  

f rom Eskom but  now he is  a l ready put t ing  cond i t ions .   Was  10 

tha t  no t  s t range?  

DR NTETA:    So  fo r  me what  i t  sounded l i ke  i s  tha t  he  was 

gaug ing  ou r  appe t i te  and I  wou ld  say i t  was a  negot ia t ion  

tha t  he  used.   He  was gaug ing  our  appet i te  in  te rms  o f  a re  

we in te res ted  in  the  coa l  and yes,  I  d id  ind i ca te  tha t  we are  

in te res ted  in  the  coa l  because we have a  requ i rement  fo r  i t  

and then once unders tand ing  tha t  we do need the  coa l  then  

to  say we l l ,  now tha t  I  know tha t  you need the  coa l ,  th is  i s  

the  prepayment .   So fo r  me i t  was  a  negot ia t ion  tac t i c  tha t  

he  used and so  a t  tha t  po in t  was then when I  then rea l i sed 20 

tha t  okay,  because i f  i t  i s  a  pure  requ i rement  fo r  coa l ,  i t  

goes th rough te rm mandate  where  i t  i s  a  s ign-o f f  in  te rms  

o f  the  head o f  p r imary  energy.   But  the  prepayment  fo r  me,  

i t  ind ica ted  to  me  to  me tha t  th i s  was someth ing  tha t  had  to  

be  d i scussed in  te rms o f  in  the  area o f  f inance because 
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they  dea l  w i th  payments .  

CHAIRPERSON:    Wel l ,  you  see,  pa r t  o f  wha t  comes  

across as  s t range to  me is  the  language tha t  you say he  

used.   He wants  bus iness f rom Eskom but  he  is  pu t t ing  a 

cond i t ion .   He is  no t  say ing ,  you know,  we wou ld  request  

you to  agree to  a  prepayment  because we are  in  th is  

par t i cu la r  s i tua t ion ,  he  is  say ing  I  want  bus iness f rom you 

but  be fore  I  can have bus iness w i th  you I  am go ing  to  pu t  a  

cond i t ion  tha t  you must  comply  w i th  as  i f  you  are  the  one 

who needs h im more  than he needs you and maybe tha t  10 

was the  s i tua t ion  in  te rms o f  h i s  knowledge o f  how d i re  

Eskom’s  need was fo r  coa l  bu t  i t  comes across as  s t range  

to  me fo r  somebody who is  look ing  fo r  bus iness to  s ta r t  

pu t t ing  cond i t ions  as  opposed to  mak ing  a  request  o r  jus t  a  

p roposa l .   

DR NTETA:    Noted,  Cha i r,  and I  w i l l  ask  the  Cha i r  excuse  

my language tha t  I  used.   I  d id  no t  ind ica te  what  he  sa id  

verbat im.   One,  because o f  the  t ime tha t  has taken… 

CHAIRPERSON:    Yes.  

DR NTETA:    Yes ,  so  i t  was not  ve rbat im,  pe rhaps I  shou ld  20 

have sa id  there  was a  request .   Yes,  there  was a  request  

fo r  a  p repayment .  

CHAIRPERSON:    Oh,  he  pu t  i t  as  a  request  o r  you  cannot  

remember?  

DR NTETA:    I  cannot  remember  h i s  words verbat im.  
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CHAIRPERSON:    Oh,  okay.  

DR NTETA:    In  te rms o f  what  exact ly  tha t  he  sa id .  

CHAIRPERSON:    Okay.  

DR NTETA:    I  am say ing  tha t  I  have used my language  

wh ich  I  do  no t  want  m isrepresent .  

CHAIRPERSON:    Yes.  

DR NTETA:    Tha t  tha t  i s  what  he  sa id .  

CHAIRPERSON:    Okay.  

DR NTETA:    For  me i t  was tha t  be fore  I  can accept  th is  

coa l  there  is  p repayment ,  so  I  used my own language.   10 

Apo log ies .  

CHAIRPERSON:    Okay,  a l r igh t ,  Mr  Se leka?  

ADV SELEKA SC:    Yes.   But  I  th ink  a lso  the  emphas is  o r  

the  focus,  ra ther,  Dr  Nte ta ,  was in  your  observa t ion  tha t  

th is  m ight  have  been a  negot ia t ion  tac t i c  tha t  once I  

…[ in te rvenes]  

DR NTETA:    I t  cou ld  have been.  

ADV SELEKA SC:    Yes.   Once I  have got ten  you to  agree 

tha t  you needed coa l ,  now I  can move to  my next  s tep  o f  

negot ia t ion  wh ich  is  bu t  can you pay me up f ron t  be fore  I  20 

g ive  you the  coa l?   

DR NTETA:    As I  ind ica ted  tha t  poss ib l y  cou ld  have been 

a  negot ia t ion  tac t i c .  

ADV SELEKA SC:    Le t  us  ge t  cer ta in  th ings in  p lace  here .   

The Arnot  Power  S ta t ion ,  you say i t  had been supp l ied  coa l  
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by  Exxaro ,  a  company ca l led  Exxaro .  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    Do you know unt i l  when d id  Exxaro  

supp ly  Eskom wi th  coa l  a t  the  Arno t  Power  S ta t ion?  

DR NTETA:    Exxaro  supp l ied  A rnot  w i th  ca l l  up  un t i l  I  

be l ieve  i t  i s  December  2015 when the i r  cont rac t  ended.   

They had a  40  year  cont rac t  w i th  Eskom.  

ADV SELEKA SC:    December  2015.   Now a f te r  December  

2015 do you know what  happened  in  regard  to  the  supp ly  

o f  coa l  to  Arnot?  10 

DR NTETA:    So  the  supp ly  o f  coa l  to  Arnot  even pr io r  to  

December  2015 was be ing  supp l i ed  by  severa l  cont rac ts ,  

shor t  te rm cont rac ts  to  supp ly  Arnot .   So some o f  those  

shor te r  te rm cont rac t s  cont inued post  2015 and in  another  

ins tances we sought  to  f ind  add i t iona l  supp l ie rs  to  Arnot  

Power  S ta t ion .   I  had a lso  issued  an RFT wh ich  looked to  

f ind  add i t iona l  sources fo r  A rnot .  

ADV SELEKA SC:    I  hea rd  you say tha t  Tegeta  had a  

cont rac t  and i t  was about  to  exp i re .   Cou ld  i t  be  one o f  the  

shor t  te rm cont rac ts  you are  re fer r ing  to ,  tha t  Tegeta  had  20 

to  supp ly  to  Arnot?  

DR NTETA:    Ja ,  Opt imum – yes,  they had a  –  they were  

supp ly ing  A rnot  w i th  coa l  in  the  pe r iod  up  to  Apr i l .  

ADV SELEKA SC:    Yes,  as  I  see the  ev idence,  there  was  

an agreement  w i th  Tegeta  in  January  2016 to  supp ly  Arnot .   
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You are  aware  o f  tha t  agreement?  

DR NTETA:    Yes.  

ADV SELEKA SC:   There  was a lso  …[ in tervenes]     

DR NTETA:    So  I  th ink  there  were  two agreements ,  i f  I  

remember  cor rec t l y,  bu t  perhaps you can c la r i f y.  

ADV SELEKA SC:    Yes.   Then there  was one in  February  

2016.    I  th ink  there  was a  th i rd  one or  i f  no t  tha t  par t i cu la r  

one,  wh ich  was about  to  end somet ime in  Apr i l  2016 .  

DR NTETA:    I f  my memory  serves me cor rec t ly  there  were  

two.  10 

ADV SELEKA SC:    Yes.  

DR NTETA:    And the  ones –  the  second one was  the  one 

tha t  was due to  exp i re ,  yes ,  in  March o r  Apr i l .  

ADV SELEKA SC:    Yes.   Now to  your  –  accord ing  to  your  

reco l lec t ion ,  were  those agreements  w i th  Tegeta  based on  

a  prepayment?  

DR NTETA:    No.  

ADV SELEKA SC:    Then in  Apr i l  2016 when Mr  Nath  

approaches you,  was th is  the  f i r s t  t ime tha t  p repayment  

was ment ioned to  you?  20 

DR NTETA:    I t  was the  f i rs t  t ime tha t  p repayment  was  

ment ioned to  me by –  yes,  by  Nath  o f  Tegeta .  

ADV SELEKA SC:    Yes.   And th is  wou ld  have been  s t i l l  to  

supp ly  the  same power  s ta t ion ,  A rnot?  

DR NTETA:    Yes.  
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ADV SELEKA SC:    Why do you take  such a  long t ime to  

answer  i s  i t  because the  sound comes la te  to  you?    

DR NTETA:    Yes,  i t  does,  par t i cu la r ly  when I  speak I  –  

then I  hear  an  echo.  

ADV SELEKA SC:    Oh.  

DR NTETA:    So  I  was jus t  t ry ing  to  f igure  ou t  what  tha t  

was.  

ADV SELEKA SC:    Okay.   I f  you  have –  we l l ,  jus t  fo r  the 

purpose o f  the  Cha i rperson.   Cha i r,  the  aspect  regard ing  

the  prepayment  i s  dea l t  w i th  f rom page 71.   Eskom bund le  10 

14,  page 71,  o f  Dr  Nte ta ’s  a f f idav i t  under  pa ragraph  8 .  

CHAIRPERSON:    Ja ,  I  have got  i t .  

ADV SELEKA SC:    So ,  Dr  Nte ta ,  i f  th is  was then the  f i rs t  

t ime –  we l l ,  the  f i rs t  t ime you are  approached by  Mr  Nath  

regard ing  prepayment  bu t  had you dea l t  w i th  a  cont rac t  

tha t  requ i red  prepayment  be fore  th is  approach by  h im? 

DR NTETA:    Persona l ly?  

ADV SELEKA SC:    Yes.  

DR NTETA:    No.  

ADV SELEKA SC:    No.   So what  d id  you do?  How d id  you 20 

hand le  the  mat te r?  

DR NTETA:    So  a t  the  end s tage when he ind ica ted  tha t  

he  requ i red  a  prepayment  I  thought  i t  cou ld  no t  because I  

have not  dea l t  w i th  pe rsona l ly  p repayment  myse l f  and I  

a lso  recogn ised tha t  th rough the  segregat ion  o f  du t ies  i t  i s  
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no t  someth ing  w i th in  my domain  and rea lm.   I t  i s  someth ing  

tha t ,  you know,  wou ld  have to  be  looked a t  e lsewhere .   So 

what  I  then d id  i s  I  ac tua l l y  went  and I  sought  a  gu idance 

f rom my p r inc ip les .    

I  in i t ia l l y  went  th rough to  Mr  Mboweni ’s  o f f i ce .   He 

was not  ava i lab le  and then I ,  because they s i t  in  the  same 

area,  I  then wen t  to  Mr  Mabe lane  who a t  the  t ime was a  

CPO for  Eskom and ind ica ted  to  h im tha t  I  have 

approached by  the  supp l ie r  to  supp ly  us  w i th  coa l  fo r  

A rnot .    10 

Whi le ,  yes ,  we do requ i re  the  coa l ,  they  have then  

requested a  prepayment  and I  sought  h is  gu idance in  te rms  

o f  how wou ld  I  then hand le  th is  pa r t i cu la r  mat te r.  

ADV SELEKA SC:    Yes and what  was h is  gu idance? 

DR NTETA:   Under  h is  adv ice  he  then ind ica ted  tha t  he  

thought  i t  bes t  tha t  we take the  request  th rough to  the  BTC 

so tha t  they can  then –  board  tender  commi t tee ,  so  tha t  

they can then app ly  the i r  m ind in  te rms o f  th is  pa r t i cu la r  

request  tha t  we rece ived f rom the  supp l ie r.  He fe l t  tha t  i t  

was ra ther  p rudent  to  do  tha t  ins tead o f  w i th in  p r imary  20 

energy ad jud ica te  i t  because o f  the  issues o f  the  

requ i rement  fo r  p repayment .  

CHAIRPERSON:    A t  the  t ime tha t  …[ in tervenes]  

DR NTETA:    So  based on tha t  then tha t  i s  when  I  then 

sa id  okay,  I  w i l l  do  so ,  and then s tar t  –  sor ry?  
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CHAIRPERSON:    Ja ,  cont inue?  

DR NTETA:    So  based on tha t   I  then –  based on tha t  I  

then sa id  okay and then began  to  s ta r t  work ing  on  a  

submiss ion  to  the  board  tender  commi t tee .  

CHAIRPERSON:    A t  the  t ime you s tar ted  work ing  on  a  

submiss ion  tha t  wou ld  go  to  the  tender  commi t tee  d id  you  

have someth ing  in  wr i t ing  f rom Tegeta  fo rmal ly  mak ing  th i s  

request  and g iv ing  mot iva t ion  fo r  i t?  

DR NTETA:    No,  S i r.  

CHAIRPERSON:    I s  the  pos i t ion  tha t  a l l  you  had was jus t  10 

e i ther  a  te lephone conversa t ion  tha t  you had w i th  Mr  Nath  

or  a  meet ing  where  he  made th is  request?  

DR NTETA:    Cor rec t ,  S i r.   So o f ten  t imes when  we get  

unso l i c i ted  o f fe rs  to  p rov ide  coa l ,  those unso l i c i ted  o f fe rs  

come in  the  fo rm o f  a  meet ing  or  a  d iscuss ion  where  

supp l ie rs  w i l l  come th rough to  us  and then say we have got  

par t i cu la r  coa l  requ i rements ,  e tce tera ,  and then we  wou ld  

work  f rom tha t .    

A t  some po in t  w i th in  the  d iscuss ions we wou ld  then  

say okay,  p rov ide  an  o f fe r.   I  w i l l  say  tha t  no t  a l l  my 20 

co l leagues do tha t  because i t  i s  no t  someth ing  tha t  i s  –  i t  

i s  no t  a l l  my co l leagues do tha t  bu t  wou ld  normal ly  re fe r  to  

an  approach,  to  say the  approach was made by  a  supp l ie r.   

So a t  the  t ime tha t  I  s ta r ted  work ing  on  the  document  there  

was no fo rmal  le t te r.   We had been d iscuss ing  fo r  about  a 
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week o r  so  and  there  was not  a  fo rmal  le t te r  tha t  I  

rece ived.  

CHAIRPERSON:    Dur ing  your  d iscuss ion  w i th  Mr  Nath  d id  

he  ind ica te  to  you how much amount  he  was ta lk ing  about  

in  respect  o f  p repayments?  

DR NTETA:    He d id  no t  ind ica te  the  rand va lue .   As  I  

ind ica ted  befo re ,  the  beg inn ing  o f  our  d iscuss ion ,  I  cannot  

reca l l  i f  we spoke about  when the  issue o f  the  month l y  

vo lumes were  bu t  he  d id  no t  ind ica te  the  f igure  in  terms o f  

the  659.  10 

CHAIRPERSON:    So  when you were  p repar ing  your  

submiss ion  to  the  BTC what  amoun t  were  you go ing  to  ta lk  

about  i f  you  had not  asked h im what  amount  he  was  ta lk ing  

about?  

DR NTETA:    So the  submiss ion  fo r  the  BTC was based on 

vo lume and the  cost  o f  coa l .   So the  request  was we wou ld  

l i ke  fo r  you to  p repay fo r  the  coa l  tha t  we are  go ing  to  

p rov ide  to  you over  a  –  I  th ink  i t  i s  f i ve  month  per iod .   So i t  

was rand per  g iga jou le  t imes the  vo lume.  

CHAIRPERSON:    So  are  you say ing  a l though he  d id  no t  20 

ment ion  the  amount ,  tha t  i s  Mr  Nath ,  the  amount  was 

ascer ta inab le ,  eas i l y  ascer ta inab le?  

DR NTETA:    Yes,  he  ment ioned the  vo lume and the  

g iga jou le ,  so  we mul t ip ly  the  vo lume by the  rand pe r  

g iga jou le ,  the  f igure .  
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CHAIRPERSON:    So  a t  tha t  t ime there  had been no 

agreement  o r  the re  had been agreement  on  the  p r ice ,  so  

tons o r  whatever?  

DR NTETA:    There  was an ind i ca t ion  o f  the  pr i ce  i n  te rms  

o f  a  rand per  g iga jou le .  

CHAIRPERSON:    And there  was an ind i ca t ion  o f  the  pr i ce  

tha t  Eskom was prepared  to  pay and  tha t  seemed to  be  

acceptab le  to  them or  what  was the  pos i t ion?  

DR NTETA:    So  in  te rms o f  the  unso l i c i ted  o f fe r  i s  tha t  the  

supp l ie rs  wou ld  ind ica te  the  amount  o f  coa l  tha t  they have 10 

to  o f fe r  and then  they wou ld  then  ind ica te  the  cost  o f  tha t  

coa l  and tha t  i s  what  they wou ld  adv ise  us  in  the  approach 

to  say tha t  we be l ieve  tha t  we w i l l  se l l  th is  coa l  a t  –  I  am 

go ing  to  use a  s imp le  –  a t  R10.  

CHAIRPERSON:    Ja ,  ja .  

DR NTETA:    And  we have got  a  100 000 tons.  

CHAIRPERSON:    Yes.   And your  –  and the  pos i t ion  was 

tha t  whatever  p r i ce  they had ind ica ted  was accep tab le  to  

Eskom as fa r  as  you were  concerned as  [ inaud ib le  –  

speak ing  s imul taneous ly ]  20 

DR NTETA:    When they prov ide  us  w i th  the  –  no ,  so  they  

wou ld  ind i ca te  what  the  pr ice  i s  and so  what  we then do is  

then we wou ld  one,  look  a t  nego t ia t ing  in  te rms o f  the i r  

p r ic ing ,  we wou ld  a lso  then –  or  i f  we are  tak ing  i t  to  the 

board  tender  commi t tee ,  we wou ld  then ind ica te  tha t  th is  i s  
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the i r  o f fe r  p r ice  and then come –  ge t  a  mandate  to  then 

enter  in to  negot ia t ions  w i th  them and then we  wou ld  

negot ia te  as  we l l  f rom there .  

CHAIRPERSON:    Okay.   So then a t  some s tage you wou ld  

go  back to  them to  say your  p r ice  i s  acceptab le  or  your  

p r ice  i s  no t  acceptab le ,  here  is  our  counter  o f fe r  as  fa r  as  

the  pr ice  i s  concerned.  

DR NTETA:    Yes.  

CHAIRPERSON:    Okay.   So when  he spoke,  he  requested  

a  prepayment ,  i s  the  pos i t ion  tha t  what  he  meant  was  10 

before  we de l i ve r  to  you so  many vo lumes o f  coa l  we w i l l  

ask  you to  g ive  us  the  payment  fo r  tha t  coa l ,  tha t  amount  

o f  coa l .   In  o ther  words,  whereas normal ly  we wou ld  de l i ver  

coa l  f i rs t  and then you pay a f te r,  th is  t ime we want  to  

reverse  the  a r rangement ,  we want  you to  g i ve  us  the  

money f i rs t  then  we de l i ve r  the  coa l .   I s  tha t  what  h is  

request  meant?  

DR NTETA:    Yes.  

CHAIRPERSON:    So  the  prepayment ,  the  money tha t  

Eskom was go ing  to  pay i f  i t  went  a long w i th  h is  request  20 

was a lways go ing  to  be  de termined by  the  pr i ce  tha t  i s  

agreed fo r  coa l  and the  vo lumes o f  the  coa l .   I s  tha t  r igh t?  

DR NTETA:    Yes.  

CHAIRPERSON:    Okay,  a l r igh t .   Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r.  
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DR NTETA:    Cor rec t .  

ADV SELEKA SC:    Yes.   Dr  Nte ta ,  in  paragraph 8 .4  or  

your  a f f idav i t  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Se leka,  aga in .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    You d id  conf i rm  tha t  a t  the  t ime tha t  you  

s ta r ted  prepar ing  the  submiss ion  tha t  wou ld  go  to  the  BTC 

to  ask  fo r  approva l  fo r  the  prepayment  a r rangement  tha t  

was requested by  Tegeta  you d id  no t  have anyth ing  in  

wr i t ing  f rom Tege ta  mak ing  th is  request  fo r  p repayment  and 10 

g iv ing  mot iva t ion  as  to  why in  the i r  case there  shou ld  be  a  

reversa l  o f  the  ar rangements  namely  you must  pay them 

f i rs t  fo r  ca l l  tha t  you have not  rece ived and then they 

de l i ver  the  coa l .    

Now what  reasons had he g ive  you ve rba l l y  when 

you were  ta lk ing  about  th is?   What  mot iva t ions d id  he  

g ive?  

DR NTETA:    So  the  mot iva t ion  tha t  he  gave in  te rms o f  the  

prepayment  requ i r ing  the  money  upf ron t  was tha t  they 

requ i red  to  open up the  expor t  por t ion  o f  the  m ine because 20 

when they went ,  when Opt imum went  in to  bus iness r i sk  and  

I  th ink  i t  was ac tua l l y  f rom August  the  year  be fore ,  bu t  I  

s tand to  be  cor rec ted  on the  t ime,  they had c losed down 

the  expor t  po r t ion  o f  the  m ine,  so  in  o rder  to ,  they  needed  

to  res ta r t  the  m ine and the  they  needed the  fund ing  to  
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res tar t  to  the  m ine so  tha t  they can prov ide  us .  

CHAIRPERSON:    E f fec t i ve ly  you  are  say ing  tha t  Tegeta  

d idn ’ t  have money to  res ta r t  one o f  i t s  opera t ions,  i s  tha t  

cor rec t ,  and there fore  tha t ’s  why they wanted Eskom to  pay 

in  advance fo r  coa l  s t i l l  to  be  de l i vered so  tha t  they cou ld  

res tar t  one o f  the i r  opera t ions,  i s  tha t  r igh t?  

DR NTETA:    Cor rec t .  

CHAIRPERSON:    Yes.   Would  tha t  be  a  sound reason fo r  

Eskom to  engage in  a  prepayment ,  I  know tha t  you sa id  

tha t  I  th ink  you had not  dea l t  w i th  p repayments  be fo re  bu t  I  10 

am –  you were ,  I  don ’ t  know whether  the  ch ie f  negot ia to r  

bu t  you were  the  sen io r  person  ta lk ing  to  the  CEO of  

Tegeta ,  tha t  jus t  doesn ’ t  sound r igh t  to  me.    I f  you  – i f  I  

wanted to  do  bus iness w i th  you we must  do  i t  the  same 

way I  do  i t  w i th  eve rybody no rmal ly.   We must  have an  

agreement  tha t  you prov ide  me w i th  coa l ,  once we have  

de l i vered coa l  and I  have looked a t  the  coa l  i s  i t  

acceptab le ,  the  qua l i t y  i s  f ine ,  then I  pay you,  th is  idea 

tha t  I  must  pay  you f i rs t  fo r  coa l  tha t  I  have  not  ye t  

rece ived because  you want  to  run  your  bus iness o r  res tar t  20 

one o f  your  opera t ions doesn ’ t  sound r igh t  to  me.   Does i t  

sound r igh t  to  you?  

DR NTETA:     So in  te rms o f  the  unders tand ing  th is  

par t i cu la r  p r inc ip le  had been app l ied  be fo re ,  i t  s ta r ted  in  

2008 when we had some emerg ing  miners  who needed  
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some fund ing  upf ron t  so  tha t  they  are  ab le  to  benef ic ia te  

because we a l so  recogn ise  tha t  the  indust ry  o f  coa lm in ing  

is  qu i te  cap i ta l  in tens i ve  and i t  i s  qu i te  cash in tens ive ,  so  

i t  had happened before  and a  lo t  o f  t imes the  supp l ie rs  do  

ind ica te  to  us  tha t  you know they are  genera t ing  the  in i t ia l  

cash i s  an  issue so  i t  made sense to  me because I  

unders tood tha t  the i r  expor t  opera t ion  was no  longer  

opera t iona l  and we needed some fund ing ,  so  i t  made  sense 

to  me but  w i th  regards to  the  opera t ions e tce tera  tha t  

shou ld  have been in  the  domain  o f  the  opera t ions 10 

depar tment  to  ascer ta in  those e lements .  

CHAIRPERSON:    Does th is  t ype  o f  s i tua t ion ,  le t ’s  leave 

out  the  quest ion  o f  maybe  ass is t ing  prev ious ly  

d isadvantaged supp l ie rs  maybe who might  need  some 

ass is tance,  leav ing  tha t  cons idera t ion  as ide ,  when a  

supp l ie r  make th is  k ind  o f  request  fo r  the  reasons tha t  Mr  

Nath  gave you wou ldn ’ t  tha t  g ive  you some d i scomfor t  tha t  

you may be enter ing  in to  a  very  impor tan t  cont rac t  w i th  

somebody who doesn ’ t  have f inanc ia l  s tab i l i t y  and tha t  tha t  

m ight  th rea ten  the  cont rac t  tha t  you might  en ter  i n to  w i th  –  20 

tha t  you might  conc lude w i th  them,  tha t  the i r  f inanc ia l  

s i tua t ion  m ight  be  precar ious,  and i t  m igh t  no t  be  in  the 

in te res t  o f  Eskom to  go  in to  a  very  impor tan t  cont rac t  

invo l v ing  m i l l ions  o f  Rands,  maybe b i l l i ons ,  w i th  an  en t i t y  

tha t  maybe go in to  bus iness rescue anyt ime,  o r  wh ich  
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cou ld  be  l iqu ida ted  anyt ime because they are  no t  in  a 

f inanc ia l l y  s t rong  pos i t ion ,  w i th  tha t  s i tua t ion  tha t  they had 

be a  k ind  o f  a  red  f lag  to  say you know shou ld  we rea l l y  

cont inue w i th  th is  a r rangement ,  i s  tha t  no t  too  much o f  a  

r i sk?  

DR NTETA:    So  one o f  the  cha l lenges tha t  we have w i th in  

the  procurement  fac i l i t y  and we look a t  unso l i c i ted  b ids  i s  

tha t  when we rece ive  an  unso l i c i ted  b id  we need to  look  a t  

tha t  b id  and enter ta in  tha t  b id  and see i f  i t  i s  someth ing  

tha t  can be done,  because we then  fo l low the  o ther  s ide ,  i f  10 

we then independent ly,  and I  say  myse l f ,  i f  I  independent ly  

then say no  to  a  par t i cu la r  supp l ie r  and yes to  another  

supp l ie r  t hen there ’s  o f ten  cha l lenges,  so  one o f  the  issues  

tha t  we have,  we  had was when supp l ie rs  come and they  

pu t  in  cer ta in  requests ,  we wou ld  look a t  them and  

enter ta in  the  requests  and see i f  i t  i s  someth ing  tha t  can  

be done.  

 So when the  supp l ie r  and in  th is  par t i cu la r  case i t  

was Tegeta ,  comes th rough and says tha t  we have coa l ,  

th is  i s  we requested to  p repay fo r  th is  coa l  then  we – I  20 

wou ld  look a t  tha t  request  and  then see wh ich  is  the  

appropr ia te  mandate  to  then fu r ther  in te r rogate ,  a t  face  

va lue  I  wou ld  no t  be  ab le  to  say no  to  them or  to  any o the r  

supp l ie r  and tha t  i s  a  cha l lenge o f  unso l i c i ted  o f fe rs .  

CHAIRPERSON:    Bu t  do  you accept  o r  you do not  accept  
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tha t  i t  wou ld  be  i n  the  in te res t  o f  Eskom to  look a t  what  the  

chances are  tha t  an  en t i t y  tha t  they m ight  conc lude a  

cont rac t  w i th  tha t  invo lves lo ts  o f  money over  and long  

per iod  o f  t ime might  no t  be  an  ent i t y  tha t  i s  go ing  to  be  

around fo r  a  long  t ime.  

DR NTETA:    Yes ,  so  the  agreement ,  when you look a t  the  

agreement  i t  was f i ve  months ,  so  in  the  t imef rame o f  

Eskom f i ve  months  is  cons ide red a  shor t  t ime,  so  i t  is  no t  –  

we don ’ t  cons ider  i t  a  long  agreement ,  so  i t  was  

cons idered fo r  a  shor t  pe r iod  o f  t ime and then we wou ld  10 

then look in  te rms o f  what  can we do to  m i t iga te  our  r i sks .  

CHAIRPERSON:    Mr  Se leka?  

ADV SELEKA SC:    Thank you Cha i r.   Dr  Nte ta  th is  mat te r  

a lso  has to  be  looked a t  aga ins t  the  background fac ts  tha t  

p reva i led  a t  the  t ime,  so  Tegeta  had the  shor t  te rm 

cont rac ts  a l ready  f rom January  2016 w i th  Eskom supp ly ing  

to  Arnot .    In  fac t  those cont rac ts  a re  th ree  in  number  and  

the  one –  one o f  those was about  to  exp i re ,  the  th i rd  one  

was about  to  exp i re  in  Apr i l .  

 Now those cont rac t s  you have  sa id ,  we l l  you  20 

unders tand them to  be  two but  there  are  in  fac t  th ree ,  they  

were  no t  conc luded on the  bas i s  o f  a  p repayment .   Do you  

reca l l  tha t  you d id  the  fue l  sourc ing  in  respect  o f  those  

cont rac ts?  

DR NTETA:    Cor rec t .  
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ADV SELEKA SC:   You d id?  

DR NTETA:    Yes I  th ink  the  quest ion ,  you b roke up a  b i t ,  

was they were  no t  conc luded in  te rms o f  a  p repayment  and 

I  am say ing  cor rec t .  

ADV SELEKA SC:     Yes,  bu t  a lso  tha t  you were  invo l ved 

in  the  sourc ing  o f  tha t  fue l ,  o f  those cont rac ts?  

DR NTETA:    Yes.  

ADV SELEKA SC:    So  you know tha t  there  was no  

prepayment?  

DR NTETA:   Yes.    10 

ADV SELEKA SC:    Now th is  i s  the  th i rd  o r  the four th ,  I  

beg your  pa rdon,  th is  wou ld  be  then the  four th  agreement  

in  respect  o f  wh ich  they are  mak ing  an approach to  Eskom 

in  2016,  cor rec t .  

DR NTETA:    Yes.  

ADV SELEKA SC:    Which  is  a l so  a  shor t  te rm agreement .   

DR NTETA:    Yes.  

ADV SELEKA SC:    For  f i ve  months  you say?  For  f i ve  

months?    

DR NTETA:    Yes.  20 

ADV SELEKA SC:    Bu t  when they come th is  t ime around 

they a re  ask ing  fo r  a  p repayment?  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    Bu t  they d idn ’ t  ask  fo r  i t  a t  incept ion  o f  

approach ing  you?  
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DR NTETA:    Cor rec t .  

ADV SELEKA SC:    You don ’ t  know,  o r  do  you,  what  

sudden ly  made them to  come up w i th  a  prepayment  

requ i rement  o r  request?  

DR NTETA:    No  I  don ’ t  know what  sudden ly  made them 

come wi th  a  prepayment  requ i rement ,  except  fo r  what  they  

ind ica ted  to  me.  

ADV SELEKA SC:    Yes.   Were  you –  was tha t  reason you 

gave,  tha t  reason you gave abou t  they needed fund ing  to  

open up the  expor t  coa l  m ine,  i s  tha t  the i r  reason? 10 

DR NTETA:    Tha t  i s  the  reason tha t  Mr  Nath  gave me yes.  

ADV SELEKA SC:    You can reca l l  tha t  fo r  sure?  

DR NTETA:    Ja ,  he  spoke to  me on the  phone because 

when he asked me fo r  the  prepayment  I  d id  ask  h im why he  

wanted the  prepayment  and then he sa id  no  he requ i red  i t  

fo r  the  fund ing  e tce te ra .   I  a lso  ind ica ted  to  h im on the  

phone,  I  sa id  I  am jus t  ask ing  bu t  I  –  you know I  am not  

say ing  whether  i t  i s  someth ing ;  tha t  we w i l l  look  or  

someth ing  tha t  we wou ldn ’ t  look  a t ,  so  tha t ’s  what  he  

ind ica ted  to  me.  20 

ADV SELEKA SC:    Okay,  can I  acce le ra te  my quest ion  

because I  w i l l  come back s tep  by  s tep .   D id  you g i ve  tha t  

reason to  Ms Suzanne Dan ie l s?   

DR NTETA:    I  can ’ t  reca l l  i f  I  gave  i t  to  her  verba l l y  o r  no t ,  

I  rea l l y  cannot ,  I  cannot  reca l l  i f  I  gave i t  to  her  verba l l y  a t  
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any  po in t .   I  know tha t  Mr  Nath  d id  te l l  me about  i t  bu t  I  

can ’ t  –  I  rea l l y  can ’ t  reca l l  i f  I  to ld  her  over  the  phone o r  I  

d idn ’ t  te l l  her  e tce tera .  

ADV SELEKA SC:    D id  you g i ve  i t  to  her  in  wr i t ing?  

DR NTETA:    I f  i t  was in  wr i t ing  i t  wou ld  have been in  the  

submiss ion  document .  

ADV SELEKA SC:    Wel l  your  submiss ion  documents  

. . . [ in te rvenes]   

DR NTETA:    So  in  te rms o f  the  submiss ion  document  I  had  

a  lo t  o f  engagements  w i th  bo th  Suzanne and a  lo t  o f  10 

engagements  w i th  Edwin  and copy ing  a lso  Mr  . . . [ ind is t inc t ] .  

ADV SELEKA SC:    And Mr  Koko?  

DR NTETA:    G iv ing  feedback,  so  . . . [ ind is t inc t ]  might  be  

ab le  to  say i f  I  to ld  her  on  the  phone o r  I  d idn ’ t  te l l  her,  I  

wou ld  ra the r  say  you shou ld  look a t  the  emai l  t ra i l  to  

ind ica te  as  to  i f  I  to ld  her  o r  no t  because I  wou ld  have put  

i t  in  the  submiss ion  i f  I  d id .  

CHAIRPERSON:    Maybe cont inue Mr  Se leka,  I  have got  

some quest ion  bu t  jus t  cont inue.  

ADV SELEKA SC:    Okay,  okay,  we w i l l  go  to  tha t  20 

submiss ion  in  due course  Dr  Nte ta  because in  your  emai l  

to  Ms Dan ie ls  you spec i f i ca l l y  sa id  you d idn ’ t  dea l  w i th  the  

prepayment ,  i t  i s  in  the  reso lu t ion  bu t  you d idn ’ t  dea l  w i th  

i t .  

DR NTETA:     Yes,  so  in  one o f  the  many engagements  tha t  
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I  had w i th  Suzanne . . . [ ind is t inc t ]  a lso  spoken to  her  so  in  

mak ing  amendments  to  the  document .   I  wanted –  I  sent  

her  an  emai l  w i th  the  document  jus t  to  h igh l igh t  to  her  tha t  

the  issue o f  p repayment  i s  on ly  in  the  reso lu t ion ,  i t  i s  no t  

in  the  body o f  the  document ,  so  tha t  he  is  aware  tha t  i t  i s  

no t  in  the  body o f  the  document  and she wou ld  then be 

ab le  to  p rov ide  gu idance as  to  whether  i t  needs to  be  the 

de ta i l  o f  the  document  o r  no t .  

ADV SELEKA SC:    Yes,  bu t  what  I  am t ry ing  to  f ind  ou t  

f rom you is  whether  you to ld  he r  in  wr i t ing  or  you were  10 

say ing  you cannot  reca l l  verba l l y  bu t  d id  you te l l  her  in  

wr i t ing?  

DR NTETA:    Advocate  Se leka as  I  sa id  to  you I  cannot  

reca l l  I  wou ld  have to  go  and look a t  the  emai ls  rea l l y  

because there  were  a  lo t  o f  engagements  back and fo r th ,  i f  

i t  i s  no t  in  the  emai l  then I  wou ld  then say tha t  I  d id  no t  

g ive  i t  to  her  in  wr i t ing .     

ADV SELEKA SC:    Because I  am t ry ing  to  ge t  cer ta in ty  

f rom you in  regards to  i s  i t  as  a  mat te r  o f  fac t  tha t  Mr  Nath  

gave you tha t  reason,  tha t  th is  i s  the  reason why we want  20 

a  prepayment .  

DR NTETA:    Mr  Nath  gave me tha t  reason on the  phone 

yes when I  asked  h im why do you want  the  prepayment  and  

tha t  was a t  the  very  in i t ia l  request  fo r  the  prepayment .  

ADV SELEKA SC:    Yes.  
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DR NTETA:    Fo r  example  . . . [ in te rvenes]   

ADV SELEKA SC:    Yes,  I  see  tha t  you have made a  

d is t inc t ion  be tween tha t  request  fo r  p repayment  and the  

in i t ia l  approach wh ich  was as  you say fo r  coa l .  

DR NTETA:    Yes I  made tha t  d is t inc t ion  because  a t  the  

beg inn ing  o f  our  engagement  w i th  Mr  Nath  i t  rea l l y  was  

about  coa l .  

ADV SELEKA SC:   I  see ,  and tha t  means –  te l l  me i f  tha t  

i s  a  cor rec t  unders tand ing ,  when they approach you  

regard ing  coa l  they are  say ing  we have coa l  we can  supp ly  10 

you immedia te ly?   

DR NTETA:    You  broke up a  l i t t le  b i t ,  I  am go ing  to  repeat  

what  I  th ink  tha t  you sa id ,  the i r  approach to  me was tha t  

we have coa l  tha t  we are  ab le  to  supp ly  to  you yes,  and so  

in  my f i rs t  d iscuss ions w i th  h im was tha t  we have coa l  tha t  

we a re  ab le  to  supp ly  to  you.  

ADV SELEKA SC:    Thank you.   But  the  prepayment  b r ings 

a  comple te l y  d i f fe ren t  scenar io  in  the  p ic tu re .  

DR NTETA:    Cor rec t .  

ADV SELEKA SC:    What  i t  means then in  te rms o f  the  20 

prepayment  i s  tha t  we do not  have the  coa l ,  we want  to  

open the  expor t  coa l  m ine,  you say maybe i t  i s  the  coa l  

component  o f  the  m ine,  expor t  coa l  component  o f  the  m ine,  

and once we have opened i t  we w i l l  m ine  the  coa l  and in  

due course  we w i l l  have i t  ava i lab le  to  supp ly  to  Eskom,  i s  
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tha t  a  cor rec t  unders tand ing?  

DR NTETA:    Yes.  

ADV SELEKA SC:    Thank you.    

DR NTETA:    Yes.  

CHAIRPERSON:    Was th is  a  s i tua t ion  where  he  was  

say ing  the  money  tha t  we wou ld  l i ke  you to  pay up  f ron t  to  

us  whatever  we need to  do  w i th  i t  is  necessary  fo r  us  to  be  

ab le  to  then g i ve  you the  coa l  tha t  we are  ta lk ing  about ,  

was i t  tha t  k ind  o f  s i tua t ion?  

 Or  was the  pos i t ion  tha t  we w i l l  g ive  you coa l ,  no t  10 

dependant  on  you  g iv ing  us  prepayment  bu t  we need you to  

g ive  us  prepayment  fo r  o ther  opera t iona l  reasons  fo r  our  

bus iness.  

DR NTETA:    So  i t  was –  we requ i re  you to  g ive  us  coa l  

and to  p repay fo r  the  coa l  tha t  we w i l l  g ive  you fo r  t he  f i ve  

month  per iod .  

CHAIRPERSON:    So  . . . [ in te rvenes]     

DR NTETA:    I  . . . [ in te rvenes]   

CHAIRPERSON:    Yes cont inue.  

DR NTETA:    I  want  jus t  to  no te  i s  tha t  my d iscuss ions w i th  20 

Mr  Nath  d id  no t  –  on  the  p repayment  aspect  were  very  

l im i ted ,  because  I  rea l l y  d id  no t  want  to  g ive  h im the 

impress ion  tha t  we are  accept ing  h is  o f fe r  because o f  th is  

requ i rement  fo r  the  prepayment ,  so  my d i scuss ions w i th  

h im were  more  in  te rms o f  why do you want  i t  so  tha t  we  
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a re  ab le  then to  you know to  unders tand i t  and i t  was a  

quest ion  i f  he  asked me fo r  someth ing  I  am go ing  to  ask  

h im why do you  want  i t ,  and when you then ta l k  about  

payment  those e lements  wou ld  be  negot ia ted  and there  

wou ld  be  unders tand ing  on the  payment  aspect  o f  i t  as  to  

i s  i t  requ i red ,  i s  i t  no t  requ i red  e tce tera .   

 So i t  was not  th is  long in tens ive  d iscuss ions tha t  I  

had w i th  h im.  

CHAIRPERSON:    Yes,  I  can unders tand tha t  a t t i tude a t  a  

cer ta in  leve l  bu t  I  wou ld  imag ine  tha t  be fore  you put  pen to  10 

paper  in  p repar ing  submiss ions to  the  BTC you wou ld  want  

to  have a  fu l l  unders tand ing  o f  what  they had in  m ind o f  

what  th is  money wou ld  be  use fo r  and what  i t  wou ld  mean 

i f  you were  to  re fuse as  Eskom to  make the  prepayment  so  

tha t  i s  why I  am ask ing  the  quest ion  whether  you  

unders tood h im to  be  say ing  we need the  prepayment  

because whatever  we are  go ing  to  do  w i th  tha t  money  

needs to  be  done  i f  we are  go ing  to  be  ab le  to  g ive  you the  

coa l  tha t  we are  ta lk ing  about  o r  whethe r  the  pos i t ion  was  

we –  i r respect ive  o f  the  prepayment  we w i l l  be  ab le  to  g ive 20 

you the  coa l  tha t  you a re  ta l k ing  about  bu t  we  th ink  you  

shou ld  g ive  us  prepayment  fo r  th is  and tha t  and tha t  

reason.  

DR NTETA:    The  scenar io  number  one tha t  you ind i ca ted .  

CHAIRPERSON:    I t  i s  scenar io  number  one?  
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DR NTETA:     Yes i t  wasn ’ t  i r respect ive ;  they were  no t  

go ing  to  g ive  us  coa l  i r respect ive .  

CHAIRPERSON:    Yes,  so  what  was your  unders tand ing  o f  

what  they do  w i th  the  money in  o rder  to  be  ab le  to  g ive  you  

coa l?  

DR NTETA:     My unders tand ing  o f  what  they wou ld  do  w i th  

tha t  money wou ld  be  to  benef ic ia te  the  coa l  so  they were  

go ing  to  open up  the  expor t  po r t ion  o f  i t  and so  they are  

ab le  to  benef ic ia te  the  coa l  and then prov ide  i t  to  us .   That  

was my unders tand ing .  10 

CHAIRPERSON:    So  in  o ther  words they were  no t  in  a  

pos i t ion  to  en ter  in to  a  coa l  agreement  w i th  you and 

de l i ver  coa l  to  you w i thout  you g i v ing  them a  p repayment?  

DR NTETA:    Tha t  i s  my unders tand ing .  

CHAIRPERSON:    Yes,  now the  prepayment  was i t  go ing  to  

be  the  who le  amount  o r  the  to ta l  coa l  tha t  they were  go ing  

to  p rov ide  dur ing  the  cont rac t  per iod  o r  was i t  go ing  to  be  

in  t ranches o f  cer ta in  amoun ts  acco rd ing  to  cer ta in  

vo lumes tha t  wou ld  be  de l i vered a t  cer ta in  in te rva ls?  

DR NTETA:    The prepayment  was fo r  the  f i ve  months  20 

cont rac t  tha t  they had where  i t  was to  be  prov ided up f ron t  

and then they wou ld  de l i ver  ove r  those f i ve  months .  

CHAIRPERSON:    So  you wou ld  g ive  them l i ke  ha l f  a  

b i l l i on  rand s t ra igh taway and then over  f i ve  months  then 

they wou ld  be  –  t hey wou ld  de l i ve r  th is  coa l  to  you?  
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DR NTETA:    Cor rec t ,  co r rec t .  

CHAIRPERSON:    And d id  you app ly  your  m ind  to  the 

quest ion  o f  what  secur i t y  does Eskom have in  te rms  o f  th is  

money tha t  you  w i l l  pay  in  advance in  case someth ing 

happens to  Tege ta  and then they  are  no t  ab le  to  de l i ve r  

th is  coa l ,  what  a r rangement  o r  what  secur i t y  d id  you th ink  

wou ld  be  put  in  p lace  to  p ro tec t  Eskom in  tha t  regard?  

DR NTETA:    So yes I  app l ied  –  we l l  no t  app l ied  my mind I  

asked a  quest ion  to  Ms Dan ie ls  in  the  –  l ook ing  a t  the  

submiss ion  to  say tha t  okay i f  Eskom agrees to  th is  what  10 

secur i t y  d id  we have and the re  needs to  be  some fo rm o f  

secur i t y.  

CHAIRPERSON:    And what  d id  she say?  

DR NTETA:    So and tha t  i s  where  the  d iscuss ion  in  te rms  

o f  the  secur i t y,  in  te rms o f  there  is  a  ve ry  –  I  jus t  can ’ t  

remember  the  word ing ,  bu t  secur i t y  in  the  fo rm o f  shares 

and  –  the i r  shares in  te rms o f  B rak fon te in  was the  

suggest ion  tha t  she had.  

CHAIRPERSON:    Was i t  someth ing  you unders tood tha t  

she to ld  you about  in  te rms o f  secur i t y  o r  i s  i t  someth ing  20 

tha t  you d idn ’ t  unders tand but  you le f t  i t  w i th  her  because 

she was a  lega l  person?  

DR NTETA:    So I  had l im i ted  unders tand ing  in  te rms o f  the 

secur i t y,  because I  be l ieve  tha t  she is  a  lega l  person,  I  

a lso  then a l so  be l ieved tha t  on  the  f inance s ide  they wou ld  
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have to  do  the  ca lcu la t ion  as  to  whethe r  whatever  secur i t y  

tha t  i s  be ing  o f fe red  is  tha t  adequate ,  so  fo r  me i t  was how 

do we need to  ge t  the  procurement  r i sk  and they sa id  we  

can do tha t  w i th  regards to  lega l l y  and then the  f inance 

wou ld  then look in  te rms o f  i s  tha t  adequate .  

CHAIRPERSON:    O f  course  you  ought  no t  to  suppor t  a  

submiss ion  tha t  Eskom shou ld  agree to  Tegeta ’s  request  

fo r  p repayment  un less  you unders tand tha t  there  wou ld  be  

an adequate  secur i t y  a r rangement ,  you agree w i th  tha t?  

DR NTETA:    Cor rec t .  10 

CHAIRPERSON:    So i f  a  lega l  person te l l s  you some lega l  

th ings  tha t  you don ’ t  unders tand  you won ’ t  suppor t  un t i l  

they  can te l l  you  in  a  language you can unders tand and 

you can reason  i t  ou t  you rse l f  and say okay I  do  

unders tand so  I  suppor t  th is  i s  tha t  cor rec t?  

DR NTETA:   That  i s  cor rec t ,  so  as  I  ind ica ted  to  you I  had 

a  vested  unders tand ing  in  te rms o f  the  secur i t ies  tha t  were  

ava i lab le ,  a l so  unders tand ing  tha t  when you send the  

submiss ion  th rough to  BTC the  mandate  is  tha t  fo r  those  

tha t  a re  best  ab le  to  negot ia te  those par t i cu la r  aspects  20 

then they do  so ,  so  I  unders tood  tha t  we l l  we have a  –  I  

th ink  i t  was a  seven year  cont rac t  and the  shares and the  

va lue  in  te rms o f  the  aspect  o f  the  b igger  secur i t y  so  i t  

wou ld  make sense tha t  we a re  ab le  to  then put  in  some 

sor t  o f  a  c la im on  tha t  coa l  shou ld  they no t  do  so .  
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CHAIRPERSON:    I  wou ld  take  i t  a lso  tha t  be fo re  such a  

prepayment  wou ld  be  made a t  leas t  some inves t iga t ion  

wou ld  be  conducted by  Eskom in to  Tegeta  or  any such  

ent i t y  because you don ’ t  want  to  pu t  in  ha l f  a  b i l l i on  Rand  

o f  you r  money in to  th is  en t i t y  because the re  is  th is  

agreement  about  coa l  and on ly  to  f ind  tha t  i t  i s  up  to  here  

in  debts  and in  a  few days t ime i t  i s  l iqu ida ted ,  so  I  

assume tha t  there  wou ld  be  an invest iga t ion  conducted by  

Eskom to  look a t  such r i sks?  

DR NTETA:   So  there  are  two aspects  o f  i t ,  one  is  tha t  10 

when we are  look ing  in  te rms o f  new supp l ie rs  there  is  an  

invest iga t ion  tha t  happens in  te rms o f  the  f inanc ia l  

s ta tements  e tce tera .   When i t  i s  supp l ie rs  tha t  have been  

in  the  sys tem and have been supp ly ing  coa l  we genera l l y  

don ’ t  look  in  te rms o f  the i r  f inanc ia l  v iab i l i t y  e tce tera .    

However  hav ing  sa id  tha t ,  tha t  when you then look i n  te rms 

o f  there  i s  a  r i sk  tha t  i s  invo lved o f  pay ing  cer ta in  sums up  

f ron t  then the  –  those then who say tha t  we shou ld  take  

th is  r i sk  wou ld  need to  do  some sor t  o f  r i sk  m i t iga t ion  in  

te rms o f  tha t .  20 

CHAIRPERSON:    And then what  I  do  f ind  a  l i t t le  s t range is  

tha t  fo r  someth ing  l i ke  th is  you were  prepared to  go  to  the 

ex ten t  o f  p repar ing  the  wr i t ten  submiss ions,  submiss ion  

tha t  wou ld  go  to  the  BTC wi thout  hav ing  asked Tegeta  to  

pu t  the i r  request  in  wr i t ing  and prov ide  the i r  mot iva t ion  so  
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tha t  as  you prepare  your  own  submiss ion  you have 

someth ing  f rom them in  wr i t ing  tha t  says th i s  i s  the  request  

we a re  mak ing ,  th is  i s  our  mot iva t ion  fo r  i t .  

 I s  there  any reason why you d idn ’ t  ask  them to  g i ve  

you someth ing  in  wr i t ing?  

DR NTETA:    So I  no te  tha t  you say i t  i s  s t range,  however  

when you look in  te rms o f  the  prac t ice ,  what  we do is  we  

wou ld  d ra f t  a  submiss ion  and we w i l l  ind ica te  tha t  we have  

been approached  by  the  supp l ie r,  there fore  i t  may be an  

approach in  te rms o f  an  emai l ,  maybe an approach in  te rms 10 

o f  a  meet ing  e tce tera ,  and we then dra f t  submiss ions.   I  

d id  request  the  supp l ie r  wh i le  in  the  process o f  d ra f t ing  the 

submiss ion  to  then prov ide  a  fo rmal  o f fe r  le t te r  fo r  the  

coa l .  

CHAIRPERSON:    And they d id?  

DR NTETA:    But  i t  i s  s t range,  as  you ind i ca te  tha t  i s  

s t range,  bu t  i t  i s  p rac t ice .  

CHAIRPERSON:    Yes,  bu t  d id  they prov ide  i t  in  wr i t ing  

a f te r  you had asked?  

DR NTETA:    Yes so  the  supp l ie r  p rov ided an o f fe r  le t te r.    20 

In  fac t  I  contac ted  the  supp l ie r,  I  con t inued because I  

suspected Adv Se leka is  go ing  to  ask  me these ques t ions,  I  

contac ted  the  supp l ie r  and asked them,  I  sa id  I  requ i re  an  

o f fe r  le t te r  in  te rms o f  the  coa l  tha t  you are  supp ly ing .   The  

supp l ie r  was taken aback in  the  sense tha t  why wou ld  you 
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want  th is  par t i cu la r  o f fe r  because  we d iscussed i t ,  I  have 

g iven you the  reasons e tce tera ,  and then ind i ca ted  to  me 

why do you want  i t ,  what  exact ly  a re  you look ing  fo r,  can I  

send someth ing  as  a  dra f t  so  tha t  I  can unders tand i f  th is  

i s  what  you are  look ing  fo r,  wh ich  is  what  he  d id .  

CHAIRPERSON:    And tha t  inc luded the  request  fo r  

p repayment  and the  reasons fo r  the  request?  

DR NTETA:   I t  was a  request  fo r  the  prepayment  bu t  no t  

the  reasons fo r  the  request .  

CHAIRPERSON:    Yes.  10 

DR NTETA:    Yes.  

CHAIRPERSON:    Okay,  so  you had to  re ly  on  your  

reco l lec t ion  o f  what  Mr  Nath  had  sa id  to  you verba l l y  in  

te rms o f  the  reasons when you prepared the  wr i t ten  

submiss ion  to  the  BTC? 

DR NTETA:    Yes  tha t  was –  I  re l ied  on  what  Mr  Nath  had 

sa id ,  I  re l ied  on  what  Ms Dan ie ls  p rov ided and I  a lso  re l ied  

on  in fo rmat ion  tha t  I  rece ived f rom Mr  Made lan i  on  the  

submiss ion  yes.  

CHAIRPERSON:    Okay,  Mr  Se leka? 20 

ADV SELEKA SC:    Thank you Cha i r.    Yes Dr  Nte ta  indeed 

those quest ions were  go ing  to  come f rom me,  bu t  tha t  i s  

the  d i f f i cu l t y  I  shou ld  express to  you I  have w i th  the  reason  

because you –  we don ’ t  see you communica t ing  the  reason 

or  the  mot iva t ion  fo r  the  prepayment  to  Ms Dan ie l s  and le t  
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me jus t  fo r  the  purpose o f  the  Cha i rperson out l ine  th is .   

Remember  you wr i te  in  your  a f f idav i t  tha t  the  las t  approach  

made to  you is  on  the  8 t h  o f  Apr i l  2016.   Th is  i s  on  Fr iday.    

Now we don ’ t  know exact ly  when on tha t  day were  you 

approached,  we don ’ t  know exact ly  –  sor ry  i f  you  nod,  you  

probab ly  need to  speak out .  

CHAIRPERSON:    Jus t  a r t i cu la te  your  response because i f  

you nod tha t  doesn ’ t  ge t  captured by  the  record .  

DR NTETA:    Okay,  I  can ’ t  reca l l  why I  was nodd ing ,  maybe 

i t  was fo r  the  las t  d iscuss ion  on  the  8 t h ,  I  can ’ t  remember  10 

when I  nodded.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    So  I  am say ing  apparent ly  you were  

las t  approached e i ther  te lephon ica l l y  o r  in  person  by  Mr  

Nath  on  the  8 t h  o f  Apr i l  2016.  

DR NTETA:    Yes.  

ADV SELEKA SC:    This  was on a  Fr iday.     

DR NTETA:    Yes,  yes .  

ADV SELEKA SC:    Sha l l  I  assume tha t  you are  a t  work  a t  

th is  t ime?  20 

DR NTETA:    Yes.   

ADV SELEKA SC:    When do  you s tar t  to  d ra f t  the  

submiss ion?  

DR NTETA:   I  don ’ t  reca l l  exact l y  when I  s ta r ted  to  d ra f t  

the  submiss ion ,  i t  cou ld  have been  on the  8 t h ,  i t  cou ld  have  
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been on the  7 t h ,  I  rea l l y  can ’ t  reca l l  the  exact  day  when I  

s ta r ted ,  i t  cou ld  have been on the  9 t h .   I  do  know tha t  I  

worked on the  submiss ion  over  the  weekend.    

ADV SELEKA SC:    Yes,  so  8 t h  i s  a  Fr iday,  the  next  day is  

a  Saturday,  tha t  is  the  9 t h ,  the  f i rs t  communica t ion  rece ived  

between you and Ms Dan ie ls  i s  on  Sunday the  10 t h  o f  Apr i l ,  

remember  to  say yes or  no .  

DR NTETA:    Yes,  yes ,  Sunday the  10 t h  sor ry.  

ADV SELEKA SC:    Yes,  the  f i rs t  communica t ion  we see  

between you and  Ms Dan ie ls  i s  on  the  10 t h  wh ich  is  on 10 

Sunday.  

DR NTETA:    Cor rec t .   

ADV SELEKA SC:    That  Cha i rperson i s  on  page  199.   I  

beg your  pardon,  199 is  a  rep ly  to  you.    189 is  your  emai l  

to  Ms Dan ie ls ,  189,  I  beg your  pa rdon.   But  you w i l l  reca l l  

th is  –  you w i l l  s top  me because I  am g iv ing  the  page  

numbers  fo r  the  purposes o f  the  Cha i rperson,  because 

Cha i r  I  see we are  go ing  to  run  ou t  o f  our  es t imat ion .  

CHAIRPERSON:    Yes,  bu t  how fa r  a re  you f rom f in ish ing?  

ADV SELEKA SC:    We are  very  fa r  f rom the  end,  we w i l l  20 

s t i l l  be  a  wh i le  Cha i r.  

CHAIRPERSON:    I s  tha t  so? 

ADV SELEKA SC:    Dr  Nte ta  can conf i rm tha t .  

CHAIRPERSON:    Wel l  i f  . . . [ in te rvenes]   

DR NTETA:    Unfor tunate ly.  
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ADV SELEKA SC:    Unfor tunate ly  ja .  

CHAIRPERSON:    I f  tha t  i s  so  maybe we shou ld  do  what  

one wou ld  have l i ked  to  avo id ,  maybe we shou ld  s top  w i th  

Dr  Nte ta  because  ar rang ing  fo r  her  to  f in ish  m ight  no t  be  a  

prob lem even maybe on shor t  no t ice ,  I  am not  sure .   I  

assume tha t  i t  is  no t  more  than  an hour  tha t  you might  

need?   You th ink  i t  m igh t  be  more ,  bu t  no t  more  than two  

hours?  

ADV SELEKA SC:    I t  m igh t ,  no t  more  than two hours .  

CHAIRPERSON:    Ja ,  okay so  tha t  we cou ld  eas i l y  f i t  that  10 

in to  an  even ing ,  an  even ing  sess ion ,  so  I  th ink  tha t  i s  what  

we shou ld  do  then we can  re lease her  on  tha t  

unders tand ing  tha t  we are  go ing  to  a r range a  da te  when 

probab ly  in  the  even ing  we can s lo t  her  in  one o f  these  

days be fore  the  end o f  next  week  I  wou ld  hope,  and then 

t ry  and f in ish .   Dr  Nte ta  obv ious ly  you can hear  what  I  am 

say ing .   Would  you have any  prob lem i f  we  make 

ar rangements  a long those l ines?  

DR NTETA:    Cha i r  I  don ’ t  have a  p rob lem,  bu t  I  mus t  say  a  

no te  to  se l f  next  t ime I  must  ge t  a  lawyer  because I  th ink  I  20 

am be ing  de-p r io r i t i sed  because I  don ’ t  have a  lawyer.  

CHAIRPERSON:    [ laugh ing ]  no  Dr  Nte ta  even i f  you had a  

lawyer  the  same cons idera t ion  cou ld  come up,  okay so  I  

th ink  we are  go ing  to  re lease you but  I  am ask ing  Mr  

Se leka and h i s  team tha t  they be  in  touch w i th  you and  
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they  w i l l  ta lk  to  me wi th  a  v iew tha t  we f ind  an  even ing  

between now and the  end o f  nex t  week i f  poss ib le  when 

you can come in  maybe a t  four  o ’c lock  o r  f i ve  o ’c lock  and  

then we t ry  and f in ish  bu t  obv ious ly  i f  there  i s  a  day when 

you can come in  dur ing  the  day tha t  w i l l  be  exp lored as  

we l l ,  bu t  because i t  i s  go ing  to  be  shor t  no t ice  i t  i s  

someth ing  tha t  w i l l  be  d i scussed w i th  you to  make sure  

tha t  you a re  ava i l ab le .   

 So I  th ink  le t  us  re lease her  on  tha t  bas is .  

ADV SELEKA SC:    Yes Cha i r.    10 

CHAIRPERSON:    Thank you very  much Dr  Nte ta  then and  

an ar rangement  w i l l  be  made fo r  you to  comple te  your  

ev idence in  due course .   Thank you very  much fo r  mak ing  

yourse l f  ava i lab le .  

DR NTETA:    Thank you.    I  don ’ t  know the  pro toco ls ,  do  I  

jus t  hang up or  do  I  have to  wa i t  fo r  you to  l eave the  room 

s i r?  

CHAIRPERSON:    I  am go ing  to  ad jou rn  because the  – Mr  

Se leka  needs to  make some ar rangements  fo r  the  next  

w i tness,  so  a f te r  I  have ad journed  then you can d isappear  20 

f rom the  screen  in  the  manner  tha t  has been  agreed 

between you and the  techn ica l  team.     

 We wi l l  then take  a  ten  m inute  ad journment ,  w i l l  ten  

m inutes  be  enough.  

ADV SELEKA SC:   I t  w i l l  be  enough Cha i r.  
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CHAIRPERSON:    Okay,  we ad journ .   

ADV SELEKA SC:    Thank you.  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Are you ready Mr Seleka? 

ADV SELEKA SC:   Yes Chairperson.  

CHAIRPERSON:   Yes.   Yes Mr Barr ie.  

ADV BARRIE SC:   I  am af raid that  there again some issues 

of  housekeeping that  we need to refer to.  In that  regard 10 

Chair  i f  I  may hand up to you a le t ter or a copy of  a let ter 

that  we received f rom Mr Seleka i t  is dated the 22 December 

of  2020 and there are certain aspects of  th is let ter  that  we 

need to – that  we need clar i ty on.    

 The f i rst  issue on which we need clar i ty is whether  

you are aware of  th is let ter? 

CHAIRPERSON:   I  am – I  have not  seen the let ter  but  Mr 

Seleka did ment ion that  there was a response to – to your 

side.  

ADV BARRIE SC:   Yes the… 20 

CHAIRPERSON:   And I  d id I  th ink when I  – when you were 

here last  t ime I  d id ask my Regist rar to give a copy of  the 

let ter that  you gave me.  

ADV BARRIE SC:   No that  was long.  

CHAIRPERSON:   In terms of  [?]  
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ADV BARRIE SC:   That  was now the th i rd.  

CHAIRPERSON:   To – to the Secretary of  the Commission.  

ADV BARRIE SC:   That  was to put  on.  

CHAIRPERSON:   To d iscuss wi th me.  I  have made enquir ies 

recent ly and i t  seems that  the Secretary himsel f  might  not  

have done much about i t .   The last  t ime I  heard and he is  

supposed to see me about i t  so that  I  understand what is  

going on.  

ADV BARRIE SC:   Yes I  – just  i f  we can go – just  go back 

into the h istory.   What th is relates to is  a  let ter that  was 10 

wri t ten on the 3r d of  – i t  was actual ly incorrect ly dated the 3 

December i t  was actual ly de l ivered on the 2 December and i t  

was addressed to you in your capaci ty as the Chai rman of  

the Commission in which we raise those issues.    

 And then dur ing the course of  the test imony of  Mr 

Koko on that  day var ious issues were raised some which 

also were covered by the let ter.  

 And what you Mr Chai rman stated is  that  i f  there is  

any informat ion that  can be made avai lable to the 

commission regarding potent ia l  corrupt ion or malfeasance in  20 

Eskom then that  should be made avai lab le by way of  a 

wri t ten statement.  

 And you wi l l  then recal l  that  what happened then was 

that  such a – in the form of  a supplementary aff idavi t  was 

prepared which was then made avai lable to the commission 
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on the 11 December when we appeared before you.   You wi l l  

recal l  in the evening.  

 And what is relevant  now in th is let ter is  that  and I  

want to refer you – the let ter has a part icular ly object ionable 

tone but  we do not  want to raise that  wi th you at  th is t ime.   

But  what we do need to raise wi th you and i f  you can 

possibly turn to page of  the let ter.   I t  is [00:04:24]  by Mr 

Seleka and i t  sta tes on behal f  of  the commission.   I t  is on 

that  basis that  we assume that  i t  carr ies your author i ty.  

 And that  is what the f i rst  point  of  c lar i ty that  … 10 

CHAIRPERSON:   No,  no i t  would simply be – i t  would simply 

be a response of  the legal  team as represented by Mr Seleka 

the legal  team of  the commission.   I t  would not  necessari ly  

be my response.   I t  would be a response of  the legal  team of  

the commission.  

ADV BARRIE SC:   Wel l  then we  

CHAIRPERSON:   Ja.  

ADV BARRIE SC:   Ja as I  say i t  was issued on your  behal f  

and… 

CHAIRPERSON:   No,  no,  no.  20 

ADV BARRIE SC:   On that  basis  we – we take i t  at  face 

value.  

CHAIRPERSON:   Wel l  what is the issue on page 4 just  ta lk 

to me about that? 

ADV BARRIE SC:   Yes we want to refer to you paragraph 7,  
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8 and 9 in the let ter  where i t  is stated you wi l l  recal l  that  in 

the let ter which you informed us on the 11t h that  you had 

read my cl ient  made var ious – or on h is behal f  h is at torney 

speaking on his behal f  averred that  there were instances of  

corrupt ion and malfeasance and i r regular i t ies in Eskom that  

are apparent ly not  being invest igated by the commission.  

CHAIRPERSON:   Hm.  

ADV BARRIE SC:   And you on that  day on record sa id that  

wel l  i f  Mr Koko has informat ion in that  regard i t  should not  

put  forward in terms of  a let ter but  the informat ion should be 10 

provided to the commission by way of  a formal statement 

which was then done.  

CHAIRPERSON:   Hm.  

ADV BARRIE SC:   At  a later t ime by way of  the aff idavi t .   

But  what he stated in paragraph 7 and you wi l l  recal l  that  

there were var ious issues.   The one relat ing to the 

preferent ia l  t reatment that  Glencore has received in the past  

and st i l l  receives at  the hands of  Eskom.  

 The second related to br ibery and corrupt ion of  a 

company cal led Just  Coal  a suppl ier to Eskom which has 20 

been admit ted by i ts Managing Director publ ic ly and before 

the – the Par l iamentary Select  commit tee.  

 And then there are the matters of  Sumi Tomo and 

then the matter of  the cont ract  a t  Madupi  relat ing to Mr 

Masangu.   
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 So what paragraph 7 in the let ter states is as fol lows:   

I t  says:  

“What you have stated in your let ter  

regarding Glencore is once again evident iary 

mater ia l  a l ready contained in aff idavi ts of  

wi tnesses before the commission including 

one of  your cl ient ’s aff idavi t . ”  

Now we are only aware of  one aff idavi t  and presumably Mr 

Seleka is referr ing to that  on your behal f .  

“ I t  is not  for the commission to comment on 10 

such matters in  correspondence.  However 

insofar as your cl ient  al leges preferent ia l  

t reatment of  coal  suppl iers in the Glencore’s  

[00:07:34]  your cl ient  is at  l iberty to provide 

the commission wi th informat ion to 

substant iate these al legat ions.”  

Which has been done.  And then i t  goes on.   And to 

demonstrate i ts re levance to the commission’s terms of  

reference.   Now that  is the issue that  we need to enqui re 

about .   Is because that  was not  when you addressed us and 20 

Mr Koko in that  regard on the 3 December.  

 That  was not  stated by you as i t  were a precondi t ion.   

I  would think… 

CHAIRPERSON:   I  am sorry – I  am sorry.   Are you saying 

that  Mr Seleka says please show us the relevance of  the 
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informat ion or documents you are asking for and you are 

saying that  was not  an issue? 

ADV BARRIE SC:   That  was not  something and we would 

think that  is for obvious reasons because i t  would be for the 

commission to invest igate al legat ions and eventual ly to come 

up wi th an answer to the quest ion whether in terms of  the 

terms of  reference th is is something that  requi res to be 

addressed in the commission’s f ina l  report .   I t  is obviously 

not  something that  the commission can address unt i l  an 

invest igat ion has taken place.  10 

 So what we need to require to know is is th is now 

what is a – a requirement before the commission.  

CHAIRPERSON:   Wel l  – wel l  certainly.  

ADV BARRIE SC:   Is that  people who have informat ion to 

supply to the commission.  

CHAIRPERSON:   Wel l  certainly i f  people supply informat ion 

that  they bel ieve is relevant  to the work of  the commission 

we cannot spend a lot  of  t ime looking into that  unless we are 

sat isf ied that  i t  is re levant .  

ADV BARRIE SC:   Yes.  20 

CHAIRPERSON:   So relevance is important  otherwise we do 

not  want to be spending hours and hours on someth ing that  

may not  be relevant .  

ADV BARRIE SC:   But  wi th respect  you – you set  that  out  

very,  very correct ly and that  i t  is  for the commission to  
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assess the re levance.  

CHAIRPERSON:   Yes no,  no,  no.  

ADV BARRIE SC:   I t  is for the commission to look at  the 

informat ion which is provided.  

CHAIRPERSON:   Yes.  

ADV BARRIE SC:   And to decide whether that  informat ion 

should be further invest igated.  

CHAIRPERSON:   Yes but  what I  am… 

ADV BARRIE SC:   Whether i t  warrants invest igat ion.  

CHAIRPERSON:   Yes but  what I  am saying is I  would see 10 

nothing wrong i f  the legal  team says please tel l  us what the 

re levance of  th is informat ion is because… 

ADV BARRIE SC:   So must  we assume now that  th is… 

CHAIRPERSON:   In other words before they – they might  

take a view that  i t  is not  relevant  or they cannot see the 

re levance.   But  you the person who submit ted the 

informat ion might  have a certain perspect ive and might  th ink 

i t  is relevant  so when you respond to the legal  team you say 

as far as I  am concerned this is the re levance.  

ADV BARRIE SC:   Yes but  that  is… 20 

CHAIRPERSON:   And maybe they get  persuaded maybe they 

do not  get  persuaded.  

ADV BARRIE SC:   Yes I  again would say that  the legal  team 

is not  the commission Si r.   You are the commission.  

CHAIRPERSON:   No the legal  team is there to assist  – to 
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assist .  

ADV BARRIE SC:   Very wel l .  

CHAIRPERSON:   Me and they have a role to play and the 

play a very important  role.   So i f  they – certain things need 

to go to them f i rs t  because they br ing them to me and they 

some of  the issues that  I  wi l l  ra ise and in order to make sure 

that  when they br ing those things to  me the matters are r ipe.  

They would explore those things because obviously they 

know they wi l l  say what is the relevance of  th is?  What is –  

somet imes i t  is relevant  but  not  so important  that  k ind of  10 

thing.  

ADV BARRIE SC:   Now i f  we then go onto paragraph 8 and 

that  refers to the ent i ty Just  Coal  Pty Limited in which Mr 

Koko in his supplementary aff idavi t  gave detai led informat ion 

also of  the fact  that  the Managing Di rector or CEO of  that  

company admit ted br ibery and corrupt ion and the br ibery of  

Eskom [00:11:47] .   But  we nevertheless received a let ter 

f rom the commission stat ing that  we have to provide – and i t  

is relevant  in  terms of  the terms of  reference of  the 

commission.   Wel l  what  is before you already i t  is very 20 

obviously relevant  to the terms of  reference of  the terms of  

commission.   And we do not  understand why – i f  obviously 

regular i ty has been pointed out  and br ibery and corrupt ion 

why there is now a requi rement that  you did not  speci fy on 

the 3 December that  is now put  forward but  not  only do we 
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need to provide in format ion in th is regard.  

CHAIRPERSON:   Let  – let… 

ADV BARRIE SC:   But  we need to explain the relevance to 

the terms of  reference.  

CHAIRPERSON:   Let  us deal  wi th th is matter in  th is  way.   I t  

seems to me that  I  do need to have a meet ing wi th the 

members of  the legal  team Mr Seleka and Mr Seleka as wel l  

as the Secretary of  the commission and that  they should put  

together al l  the correspondence exchanged between yoursel f  

and the legal  team or the Secretary and the commission and 10 

I  get  br iefed ful ly as to where everything is.  

1.   Because I  was concerned that  the Secretary has not  – 

does not  appear to have done much about the 

[00:13:45]  let ter.  

ADV SELEKA SC:   Wel l  we – we are making… 

CHAIRPERSON:   So I  am going to – to make arrangements 

Mr Seleka I  th ink talk to al l  concerned.  There may be other  

people other than the Secretary.  There may be other people 

are involved in some technical  th ings.   Let  us f ind t ime 

before the end of  th is week i f  possible.   Maybe – maybe af ter 20 

the hearings.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   To have a meet ing so that  wi th al l  the 

informat ion so that  I  can be br iefed ful ly what where the 

chal lenges may be wi th the request  or some of  the requests 
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made by Mr Koko’s legal  team.  

ADV BARRIE SC:   Wel l  th is is… 

CHAIRPERSON:   And af ter – af ter that  br ief ing i t  may be 

necessary to – to involve – to have another  meet ing 

involving Mr Barr ie.   I t  might  not  be necessary depending on 

what the br ief ing wi l l  be.  

CHAIRPERSON:   Yes Mr… 

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   But  I  would l ike this matter to be f inal ised 

as soon as possib le.  10 

ADV BARRIE SC:   Mr Chairman the issue is real ly that  you 

gave a certain  di rect ive – direct ives regarding what we 

should do to  br ing these al legat ions to your at tent ion which 

we have done.  Now i f  you go on to  paragraph 9 of  th is let ter  

i t  states as fol lows:  

“The commission is not  invest igat ing the 

matter of  Sumi Tomo.”  

That  re lates as you wi l l  remember of  Mr Tsots i  having 

wri t ten unlawfu l  – unlawful  a let ter to Sumi Tomo to 

undertake that  for  certain t ransformers that  were not  ordered 20 

payment would be made.  

 Now the statement is s imply that  the commission is  

not  invest igat ing the Sumi Tomo matter and the clar i ty that  

we requi re f rom you Si r  is that  correct? 

CHAIRPERSON:   Wel l  we are going to have a meet ing.   I  
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know that  whether i t  is Madupi  or Kusi le I  know that  there 

was a t ime when I  as approached about whether there 

should be any invest igat ion and I  said we cannot start  a new 

invest igat ion we do not  have the t ime in regard to whether i t  

was both or one of  those.   Certain ly I  have – I  have made 

that  decision.   But  -  

ADV BARRIE SC:   Is that… 

CHAIRPERSON:   Mr Barr ie there is no need to cont inue to  

discuss th is now.  I  am going to have a meet ing before the 

end of  the week wi th the relevant  members of  the legal  team 10 

of  the commission who are involved in th is matter  and the 

Secretary of  the commission and other people wi thin the 

commission who might  be relevant  and I  wi l l  have al l  the 

correspondence before me that  has been exchanged.   I  wi l l  

check what chal lenges there are and af ter that  I  wi l l  have 

taken a view on the matter and ei ther you wi l l  then be 

informed or I  might  need to have a meet ing that  would 

involve you side before there is any f inal i ty.  

ADV BARRIE SC:   Yes.  

CHAIRPERSON:   But  I  th ink we must leave the matter at  20 

that .  

ADV BARRIE SC:   There is just  one further issue in th is  

regard that  I  do need point  out .   And i t  is as you have 

indicated that  you re ly heavi ly on the legal  team.  So this is 

representat ive at  least  of  the legal  teams albei t  that  i t  is  
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issued on behal f  of  the commission but  in paragraph 9 i t  

goes on to say that :  

“The commission does not  have the t ime and 

capaci ty to invest igate the Kusi le and Madupi  

matters.”   

That  is  understandable albei t  that  i t  is wi thin your  

terms of  reference.   But  i t  then says – i t  goes on to say:  

“ I t  has taken a decision to conf ine i tsel f  

pr imari ly to matters ident i f ied in the Publ ic  

Protectors Report . ”  10 

 Now is that  correct? 

CHAIRPERSON:   Yes i t  is correct  that  al ready last  year not 

even last  year 2019 in the extension appl icat ion that  was 

f i led in the High Court  I  made i t  c lear that  in order  for the 

commission to f in ish i ts work wi thin  the t ime that  I  asked for 

i t  would have to conf ine i tsel f  wi thin the issues that  are 

ident i f ied in the Publ ic Protectors Report  but  I  d id  say that  

those matters that  fe l l  outs ide of  the Publ ic Protectors issues 

but  wi thin the terms of  reference of  the commission that  the 

commission had a lready started we would t ry and f in ish.   And 20 

that  i f  any matter that  we had not  s tarted was brought to my 

at tent ion which I  thought in my own discret ion were – was 

part icular ly important  then I  could make a decision to say we 

look into that .   So that  is in the – in the High Court  papers 

al ready.  
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ADV BARRIE SC:   Very wel l .   So i t  does not  imply a 

l imi tat ion of  i f  we publ ished or  otherwise of  the terms of  

reference? 

CHAIRPERSON:   Sorry? 

ADV BARRIE SC:   I t  does imply a l imi tat ion of  the terms of  

reference to be publ ished in terms of  the Commission’s Act  

in due course.  

CHAIRPERSON:   What? 

ADV BARRIE SC:   I t  does not  imply or in any other manner 

some l imi tat ion of  the terms of  reference.  10 

CHAIRPERSON:   I f  you go and read what is said in the 

aff idavi t  is that  the – the commission would e i ther the 

President  to amend the terms of  reference or the commission 

would make a recommendat ion that  other matters that  i t  

could not  deal  wi th because of  the const raints on t ime be 

deal t  wi th by law enforcement agencies or by some other 

forum.  So that  is what i t  said.  

ADV BARRIE SC:   Very wel l .  

CHAIRPERSON:   Because otherwise i f  we were going to  

invest igate everything that  is covered by the terms of  20 

reference we would si t  here for ten years.  

ADV BARRIE SC:   I f  there is an ind ictment the – the state of  

affa i rs.  

CHAIRPERSON:   Ja because when you see the terms of  

reference.  
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ADV BARRIE SC:   But  we obviously have an understanding.  

CHAIRPERSON:   You see the terms of  reference 

contemplate us looking at  every municipal i ty in the whole 

count ry.   Looking at  every depart  – nat ional  department.   

Looking at  every provinc ial  department.   Looking at  every 

SOE.  I t  is just  too wide.  

ADV BARRIE SC:   And insofar as you are unable to do that  

no doubt i t  wi l l  be covered by the recommendat ions that  the 

commission wi l l  in  due course make. 

CHAIRPERSON:   Sorry? 10 

ADV BARRIE SC:   I  say that  insofar  as you are unable to  

deal  wi th al l  those matters then I  would assume i t  would be 

deal t  wi th in the recommendat ions that  the commission wi l l  

make in relat ion to other matters that  have come to the 

commission’s at tent ion.  

CHAIRPERSON:   Yes that  … 

ADV BARRIE SC:   Because that  – the commission has been 

unable to at tend to.  

CHAIRPERSON:   Yes what I  said in  the extension papers is 

that  ei ther we wi l l  ask the President  to amend the terms of  20 

reference or we wi l l  ask that  those matters that  we are not  

able to deal  wi th  be referred to  some other forum or law 

enforcement agency.  

ADV BARRIE SC:   I  then want to go to the second matter of  

housekeeping and that  relates to the request  in terms of  the 
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re lat ion of  Access to Informat ion Act .   You wi l l  recal l  that  on 

the pr ior occasion on the 11 December we handed a copy of  

that  personal ly to you but  the or ig inal  thereof  had been 

del ivered to the commission some days ear l ier.  

 Now in terms of  the Act  that  had to have been 

responded to wi thin 30 days and i f  i t  is not  responded to 

then i t  is regarded as a refusal  of  the request .  

 Now we obviously have understanding that  there 

were hol idays etcetera in the intervening per iod of  t ime.  

CHAIRPERSON:   Ja.  10 

ADV BARRIE SC:   But  the quest ion that  now ar ises is  

whether we should regard the fact  that  the not ice in terms of  

the promot ional  o f  Access to Informat ion Act  or request  in 

terms thereof  has not  yet  responded to is whether we should 

regard i t  as a refusal  and unfortunately here you are the 

informat ion off icer.  

CHAIRPERSON:   Wel l  I  have just  said… 

ADV BARRIE SC:   Whether we regard i t  as a refusal  of  that  

request .  

CHAIRPERSON:   Wel l  I  have just  said to you that  I  made 20 

enqui r ies recent ly  wi th the Secretary and I  establ ished that  

not  much had been done and I  have said that  I  am going to 

have a meet ing involving the Secretary and the legal  team 

and everyone concerned to look at  al l  these requests that  

you have made and that  includes that  one.   And I  have said 
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that  af ter that  I  wi l l  be able to take a decision.   E i ther  the 

decision wi l l  be taken without  any further meet ing wi th you 

or  I  might  decide that  before a f inal  decision is made there 

should be a meet ing involving your  side.   But  i t  – that  is a 

decision which one i t  wi l l  be is something that  I  wi l l  take a 

view on once I  have had a ful l  br ief ing as to what chal lenges 

i f  any there are in grant ing the request  that  you have made 

or grant ing – giving  you the informat ion that  you request .  

ADV BARRIE SC:   Yes Chairman but  Chairman the issue is 

then as I  understand what you put t ing across to me is that  10 

despi te the provisions of  the act  we should not  regard the 

fact  that  the document has not  yet  been responded to as a 

refusal  of  the request .  

CHAIRPERSON:   No,  no,  no def in i te ly at  th is  stage I  have 

not  taken a view that  you should not  be given the informat ion 

on the cont rary my incl inat ion is that  the commission should 

give you as much informat ion as possible that  you are 

ent i t led to.   Or i f  their  grounds not  to give you certain 

informat ion that  should be raised wi th you and let  us hear 

what you have to say.   So certainly there is no at t i tude to 20 

say in a blanket  way you should not  receive anything.   

Certainly  I  want  to be br iefed ful ly about  what has been 

exchanged between your side and the legal  team and the 

Secretary.  

ADV BARRIE SC:   Yes.  
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CHAIRPERSON:   And what the Secretary’s at t i tude is and 

other uni ts of  the commission.   And then af ter that  we can 

take i t  f rom there.  

ADV BARRIE SC:   Ja Mr Chai rman the [00:25:16]  request  is  

a request  that  s tands on i ts own legs in terms of  the 

legislat ion.  

CHAIRPERSON:   Ja.   Ja.  

ADV BARRIE SC:   And… 

CHAIRPERSON:   But  I  have said that  I  want in that  meet ing 

to discuss that  plus this and al l  the requests that  you have 10 

made to the commission I  want to put  f ina l i ty to th is.  

ADV BARRIE SC:   Chairman with respect  on each occasion 

that  we have prepared – that  we have appeared before you 

you have expressed the sent iment that  you have just  

expressed again and our at tempts to get  hold of  the 

documents even via the issuing of  a request  in terms of  

[00:25:53]  have met wi th no success.   And the quest ion is 

now how long is i t  going to take? 

CHAIRPERSON:   Wel l  I  have just  to ld you Mr Barr ie.  

ADV BARRIE SC:   Because the act  – the l imi t  that  the act  20 

provides has al ready been exceeded..  

CHAIRPERSON:   Mr Barr ie what  I  have told you is two 

things.    

1.  I  want  a meet ing wi th  the relevant  people wi thin the 

commission to be br iefed ful ly  about  what  is the 
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problem.  Are there any chal lenges?  Both in terms of  

the [00:26:24]  request  and in terms of  th is.  

2.  I  have said to you that  meet ing is  going to  be – I  want 

that  meet ing to be before the end of  the week and I  

said af ter that  you wi l l  be contacted.  

Whether you are contacted to say le t  us have a meet ing or to  

say this is the f inal  posi t ion.   That  is what I  have told you.   

Now I  do not  know what i t  is that  you do not  understand 

when i t  wi l l  take p lace.  

ADV BARRIE SC:   Wel l  i t  is a quest ion of  when is the 10 

commission now going to ask for an extension? 

CHAIRPERSON:   Sorry? 

ADV BARRIE SC:   Is the commission going to  ask for an 

extension of  the t ime period provided for in the Act? 

CHAIRPERSON:   Wel l  leave that  to  us.   I  have told you what 

is going to happen within th is week.  

ADV BARRIE SC:   Very wel l .  

CHAIRPERSON:   Ja.  

ADV BARRIE SC:   Very wel l  I  hear  that .   And let  us – on a 

thi rd  point  of  housekeeping the roof  leaks and i t  dr ips water 20 

on these benches.  

CHAIRPERSON:   Thank you Mr Barr ie.  

ADV BARRIE SC:   And I  am not  sure of  that  you are aware 

of  i t  but… 

CHAIRPERSON:   Thank you Mr Barr ie.   Mr Seleka I  want us 
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to cont inue.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I  see Mr Koko raises his hand.   Mr Koko 

good af ternoon.  

MR KOKO:   Good af ternoon.  

CHAIRPERSON:   Your  Counsel  was speaking to me just  now 

and I  th ink when your Counsel  was speaking you were 

speaking to me through him.  

MR KOKO:   I  understood Chair  but  I  have – I  am burn ing in  

my chest .  10 

CHAIRPERSON:   Okay.  

MR KOKO:   So I  am burn ing in my chest  and… 

CHAIRPERSON:   Shal l  I  g ive you one minute? 

MR KOKO:   P lease give me one minute? 

CHAIRPERSON:   Okay one minute.  

MR KOKO:   When we came here people accused me of  

meet ing people anywhere else.    

CHAIRPERSON:   People accused you of? 

MR KOKO:   Accused me of  meet ing people in dark corners 

including Melrose Arch.  20 

CHAIRPERSON:   Oh okay.  

MR KOKO:   I  make – I  – te lephone records are very 

important  to  prove who is where.   I  have made this 

commission – commitment to the commission that  I  wi l l  g ive 

re levant  te lephone records to the commission.   I  have done 
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that .   I  may have done that  late but  I  have done that .  

CHAIRPERSON:   Yes,  yes.  

MR KOKO:   But  I  get  a let ter paragraph 6 on your let ter that  

says:  

CHAIRPERSON:   This let ter? 

MR KOKO:   Yes.  

CHAIRPERSON:   Ja.  

MR KOKO:   506 that  says:  

“Mr Koko you – we do not  have telephone 

records of  anybody.”  10 

Now the Chai rman said in th is – when I  was last  here is that  

when you have records we have no reason to keep them 

from you.   But  when I  get  a let ter  f rom the commission that  

says we do not  have these records when I  know you have 

them i t  borders on a t rust  relat ionship.   So Mr Seleka says to  

Ms Daniels on the 15 September day 67 he says:  

“But  you know I  have – we have obtained 

telephone records between you and Mr Koko 

in which we see that  there is a telephone cal l  

f rom him to you the evening before.   The 20 

night  before three minutes before the 

evening. ”  

CHAIRPERSON:   Yes.  

MR KOKO:   My telephone records show me that  th is  

te lephone cal l  that  Mr Seleka is ta lk ing about here is factual .  
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CHAIRPERSON:   Is? 

MR KOKO:   I t  is factual .  

CHAIRPERSON:   Ja.  

MR KOKO:   For Mr Seleka to then wri te back to me and say:  

“ I  do not  have telephone records of  

anybody.”  

When I  know he has them. 

CHAIRPERSON:   Yes.   Yes.  

MR KOKO:   I t  is a  t rust  issue.  

CHAIRPERSON:   Ja.  10 

MR KOKO:   I t  burns me.  

CHAIRPERSON:   Okay.  

MR KOKO:   I t  burns.  

CHAIRPERSON:   No I  understand what you saying.  

MR KOKO:   I t  further supports what I  have been saying to 

you al l  a long that  the only reason these te lephone records 

are not  coming out ,  i t  is because they are not  te l l ing you the 

story they want you to bel ieve.  

CHAIRPERSON :    H’m.  

MR KOKO :    That  is the only reason.   I  have  . . . [ intervenes]   20 

CHAIRPERSON :    Ja.  

MR KOKO :    . . . that  the legal  team wri tes to me to tel l  me 

what -  in the townships,  I  wi l l  say i t  is a l ie but  I  have not  

seen i t  in th is area.  

CHAIRPERSON :    H’m.  
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ADV SELEKA SC :    Ja.  

CHAIRPERSON :    These things should be sorted out .  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    We should not  real ly be taking so long 

about some of  these th ings.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Now I  do know that  one of  the wi tnesses – 

I  do not  know i f  i t  was Ms Danie ls or  – I  do know that  one of  

the wi tnesses was referred to cel l  phone records.  

ADV SELEKA SC :    Yes,  Chai r.  10 

CHAIRPERSON :    Why was that  not  given to Mr Koko.  

ADV SELEKA SC :    Chai r,  they should read the let ter  to you 

in tota l i ty because the let ter says,  the te lephone records of  

the wi tness that  were referred to hear,  is the one of  

Ms Nomkuleko Molefe.    

 That  has been conveyed on more than one occasion.   I t  

is repeated here because my telephone conversat ion wi th  

Mr Koko’s at torney,  he says we must give them the 

telephone records that  were referred by the wi tnesses before 

the Commission.    20 

 And I  say then,  w i th that  def in i t ion in  mind,  the answer 

is,  the only person who has not  on ly made reference to the 

telephone records but  also undertook. . .    

 Sorry,  before that  Chairperson.   Paragraph 5.   

Ms Nomkuleko Molefe is the one who referred.   And that  has 
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been conveyed to in a let ter and the records were then again 

provided to you.   So that  is done.  

 Now i f  – and these issues can be deal t  wi th in chambers,  

so that  they can be deal t  wi th,  wi th us telephonical ly by 

vi r tual  meet ing that  also on such and such date you referred 

to Ms Daniels to te lephone records.   He did not  provide us 

wi th te lephone records.    

 Then we can go to the t ranscr ipt  and say:   Okay here i t  

is.   Let  u  see what we can provide then in regard to that .   

But  the request  has been b lunted and general .   A t  least ,  10 

speci f ied insofar . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  what  you would know, of  course,  is  

what te lephone records you have.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    They relate to  certain wi tnesses which 

re lates to conversat ions or al leged conversat ions wi th  

Mr Koko.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Why do you not  just  give them al l  of  those 

i rrespect ive of  how the request  has been formulated by his  20 

lawyer?   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    You say that  you know Miss so and so and 

so and so and so and so.   We have got  te lephone records 

where – which are connected or al legedly connected wi th  
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mister – conversat ion wi th Mr Koko.    

 And say,  here are a l l  of  the telephone records that  we 

have where one or other of  the fo l lowing wi tnesses seems to 

have had a conversat ion wi th you.   Here they are.    

 What we have given you is everything we have.   As long 

as i t  is a te lephone record that  al legedly relates to a 

conversat ion that  you had wi th somebody who has given 

evidence in the Commission.   To say,  here they are.  

ADV SELEKA SC :    Yes.   Chai rperson,  s ince thei r  pr ior 

request .  10 

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    I  have done that  exerc ise wi th the 

re levant  persons.  

CHAIRPERSON :    Yes.    

ADV SELEKA SC :    Af ter the December hol idays 

. . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    . . . I  had meet ings wi th them.  We have 

made some progress in regard to that .  

CHAIRPERSON :    Ja.  20 

ADV SELEKA SC :    So the Chairperson – be consistent  wi th  

the meet ing that  the Chai rperson has in mind.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    You wi l l  then get  the latest .  

CHAIRPERSON :    Ja.  
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ADV SELEKA SC :    In regard to what is happening now.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    And the request  regarding that  can be 

provided because ei ther  then personal ly  a lso have 

knowledge of  how much does the Forensic Invest igat ion 

Team has in regard to that  informat ion.  

CHAIRPERSON :    Ja.   Wel l ,  what  you can do is to say,  as far 

as us as the legal  team leading evidence in regard to  Eskom. 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    As far as we are concerned,  these are the 10 

records that  we are aware of .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    So that  we are aware of  that  relate to your 

conversat ions wi th some of  the fol lowing people or the 

fol lowing people.   When – what we are giving you is  al l  that  

th is legal  team is aware of .  

ADV SELEKA SC :    Correct .  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Correct .  

CHAIRPERSON :    Okay al r ight .    20 

ADV BARRIE :    Chairman, i t  is for that  very reason why the 

pr ior request  was del ivered.   I t  is because i t  was avert  that  

my at torney had in some way or another l imi ted the very,  

very detai led request  that  had been made in pr ior  

correspondence.   So the pr ior request  has to be responded 
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to in terms of  the act .  

CHAIRPERSON :    Ja.  

ADV BARRIE :    And that  means,  we are asking for a l l  those 

records i f  they are in the Commission’s possession.  

CHAIRPERSON :    Ja.  

ADV BARRIE :    I t  is not  a quest ion of  relevance.   We do not  

have to provide a reason why we need those records.    

CHAIRPERSON :    Wel l  . . . [ intervenes]   

ADV BARRIE :    We are asking them in terms of  that  

. . . [ intervenes]   10 

CHAIRPERSON :    Wel l ,  let  us talk . . . [ intervenes]   

ADV BARRIE :    I f  they are in thei r  possession . . . [ intervenes]   

CHAIRPERSON :    Let  us stop the conversat ion now 

Mr Barr ie.   I  have indicated what my at t i tude is.   But  

anything that  can be furnished to Mr Koko’s legal  team 

without  having to wai t  for the meet ing that  is  going to  

happen, should be furnished.   And then,  of  course,  there wi l l  

be the meet ing.   Okay a lr ight .  

ADV BARRIE :    Thank you.  

CHAIRPERSON :    P lease let  us cont inue.    20 

ADV SELEKA SC :    Thank you.  

CHAIRPERSON :    I  th ink let  us administer the oath again 

because we have had qui te some t ime lapsed.    

REGISTRAR :    P lease state your fu l l  names for the record.  

MR KOKO :    Matshela Moses Koko.  



12 JANUARY 2021 – DAY 326 
 

Page 177 of 244 
 

REGISTRAR :    Do you have any object ions in taking the 

prescr ibed oath? 

MR KOKO :    No.  

REGISTRAR :    Do you consider the oath to  be binding on 

your conscience? 

MR KOKO :    Yes.  

REGISTRAR :    Do you swear that  the ev idence that  you wi l l  

g ive,  wi l l  be the t ruth,  the whole t ruth and nothing but  the 

t ruth?  I f  so,  p lease raise up your r ight  hand and say,  so help 

me God.  10 

MR KOKO :    So help me God.  

MATSHELA MOSES KOKO :   (d.s.s. )  

CHAIRPERSON :    Yes.  

FURTHER EXAMINATION BY ADV SELEKA SC :    Thank you,  

Chairperson.    

CHAIRPERSON :    Mr Seleka,  you might  just  in a few minutes 

or a few sentences,  just  te l l  the publ ic what Mr Koko’s 

evidence wi l l  be about today so that  they can fol low.  

ADV SELEKA SC :    Thank you,  Chairperson.   Mr Koko has 

appeared before the Commission previously.   He has 20 

appeared on two occasions.   He was cal led to deal  wi th  

matters pertaining to the suspensions of  the four execut ives.   

That  was the f i rst  part  of  h is appearances.  

 This second part  of  h is appearance relates to matters of ,  

what we have cal led for ease of  reference,  the t ransact ions.   
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They,  pr imari ly,  re late to the t ransact ions done between 

Eskom and the company cal led Tegeta.    

 And a long wi th those t ransact ions,  what was happening 

simultaneously in  regard to other ent i t ies,  in th is case such 

as Glencore,  Opt imum, ent i t ies such as Azaro.    

 And we wi l l  a lso look at  matters per taining to Tr i l l ion and 

McKenzie to the extent  that  we do not  t raverse issues that  

have al ready been done at  court  Chairperson.  

 So in regard to the t ransact ion matters.   Mr Koko has 

prepared an aff idavi t  and he deals wi th the pre-payment or 10 

pre-payment decision of  R 1 68 bi l l ion.   

 And then the process in  regard to  the mot ivat ion for that ,  

he wi l l  deal  wi th that  because Mr Koko signed the 

submission that  was submit ted to  the board to  make that  

decision for that  pre-payment.  

 There is –  the bui ld-up to  the pre-payment,  a lso 

Chairperson,  is the interact ions between Eskom in the 

acquisi t ion of  Opt imum.  The interact ions wi th Tegeta,  wi th  

Opt imum with the DMR.  Mr Koko wi l l  deal  wi th that .  

 He wi l l  a lso test i fy then on the pre-payment we were 20 

busy deal ing wi th,  wi th Dr Nteta which comes in  the fol lowing 

year,  Apri l  2016.   Mr Koko also signed the submission in 

regard to that  pre-payment.   We expect  that  he wi l l  explain  

the detai ls of  i t ,  the rat ionale.   And ul t imately,  the penal t ies 

that  were persuade against  Opt imum.   
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 Mr Koko,  then there wi l l  be a few quest ions f rom my 

side,  ar is ing f rom matters test i f ied previously.   I  just  want to  

t idy up the loose ends before I  go into the t ransact ions.  

 Now Chai rperson,  I  am mindful  of  the t ime because I  

suppose we wi l l  have to stand st i l l  at  the t ime agreed with 

Mr Koko’s counsel .  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Even though 40-minutes was taken in  

deal ing wi th prel iminary issues.  

CHAIRPERSON :    Yes.   Ja.  10 

ADV SELEKA SC :    Yes.   Further on housekeeping 

Chairperson.   We have the bundles for the purposes of  the 

record.   We have Eskom Bundle 15.   One f ive.   That  bundle 

Chairperson has been updated.   So i t  wi l l  be . . . [ intervenes]   

CHAIRPERSON :    Yes,  i t  is 15A.  

ADV SELEKA SC :    Ja,  15A and 15B. 

CHAIRPERSON :    Oh,  I  see.   Ja,  15A and 15B.  

ADV SELEKA SC :    So that  conta ins Mr Koko’s aff idavi ts 

wi th the annexures.    

CHAIRPERSON :    Okay.  20 

ADV SELEKA SC :    And i t  has been updated wi th other  

mater ia l  re lat ing to Mr Koko.   Then we wi l l  use the 

Reference Bundle,  Eskom Bundle 18.   One eight .   So there is  

also A and B in that  Reference Bundle.   On eight ,  A and B.  

CHAIRPERSON :    Are we going to need i t  later or now? 
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ADV SELEKA SC :    No,  I  am not  start ing wi th i t  now Chai r.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    I  may in the process,  yes.   We can just  

have i t  handy.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Thank you.   Mr Koko,  a couple of  

matters then ar is ing f rom your appearance previously.   I  just  

want to start  wi th  that  and f in ish i t  off .   You test i f ied on one 

of  the two occasions where we were deal ing wi th the 

suspensions,  that  Ms Daniels and Mr Masango test i f ied at  10 

the Parl iamentary Port fo l io Commit tee that  they acted 

together to get  r id  of  you.    

 And this was in response to the Chairperson asking you 

about:   Why would they have on the 10t h of  March 2015 

communicated to  other persons the same informat ion or 

s imi lar informat ion?   

 You have explained and explained but  ul t imately came to 

this:   Chai r,  I  can te l l  you this is what they test i f ied at  

Parl iamentary Port fo l io Commit tee that  they acted together 

to get  r id of  me.  You remember that? 20 

MR KOKO :    Yes.  

ADV SELEKA SC :    But  I  have seen in your  let ter,  which my 

learned f r iend sa id is incorrect ly dated the 3r d because i t  

was del ivered on the 2nd of  December 2020, that  in a 

paragraph and I  wi l l  read paragraph 71,  you read there.    
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“Ms Masango also told the Par l iamentary Port fo l io  

Commit tee . . . [ intervenes]   

CHAIRPERSON :    Paragraph 71 of  his aff idavi t  or  

. . . [ intervenes]   

ADV SELEKA SC :    Is the let ter f rom his at torney 

Chairperson.  

MR KOKO :    Ja,  the one that  that  should refer(?) the 3r d but  

i t  is actual ly the second one.  

ADV SELEKA SC :    Yes,  that  is r ight .  

MR KOKO :    Thank you.    10 

ADV SELEKA SC :    Ja,  I  th ink I  wi l l  have a copy for the 

Chairperson.   I  would presume that  my learned f r iend has a 

copy.  

CHAIRPERSON :    Wel l ,  just  – maybe you can read i t  a loud.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    But  arrangements should be made for me 

to have a copy.  

ADV SELEKA SC :    Yes,  Chai r.   Thank you.   So i t  says:  

“Mr Masango also told the Parl iamentary Port fo l io  

Commit tee that  he worked ext remely hard wi th  20 

Ms Daniels and an unnamed journal ist  to get  

Mr Koko out  of  Eskom.  

This occurred af ter Mr Koko had removed 

Mr Masango f rom his posi t ion as Eskom’s Group 

Execut ive,  Group Capi tal  i .e.  the Eskom divis ion 



12 JANUARY 2021 – DAY 326 
 

Page 182 of 244 
 

responsible for new capi tal  projects,  includ ing the 

massive Medupi  pro jects. ”  

 That  is al l  in brackets,  and then you say:  

“ In January 2017, because of  his  involvement in  

corrupt ion. ”  

 So the col laborat ion between the two of  them, you are 

saying,  i t  happened af ter you removed Mr Masango f rom his 

posi t ion in January 2017 because of  his involvement in 

corrupt ion.   That  is what is stated in  that  paragraph.  

MR KOKO :    That  is correct .   The col laborat ion between the 10 

two,  when the two of  them has never made a secret .  

ADV SELEKA SC :    Yes.   So . . . [ intervenes]   

CHAIRPERSON :    I  am sorry Mr Koko.   I  do not  know 

whether i t  is the ai rcon.   Ja,  I  th ink they need to adjust  i t .   

Mr Koko,  please just  repeat  what you sa id because 

. . . [ intervenes]   

MR KOKO :    I  am saying,  i t  is correct .   The col laborat ion 

between the two,  the two of  them have never made i t  secret .    

ADV SELEKA SC :    H’m. 

CHAIRPERSON :    Have never made i t . . .? 20 

MR KOKO :    Secret .  

CHAIRPERSON :    What is that  they never made i t  secret? 

MR KOKO :    The col laborat ion . . . [ in tervenes]   

CHAIRPERSON :    To have you removed? 

MR KOKO :    To have me removed.  
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CHAIRPERSON :    Okay.  

MR KOKO :    They have never made i t  secret .  

CHAIRPERSON :    Is that  so? 

MR KOKO :    Independent ly and col lect ively.  

CHAIRPERSON :    Yes.   And this is af ter a certain  date or  

month in 2017? 

MR KOKO :    Certainly.  

CHAIRPERSON :    Okay al r ight .   Yes Mr Seleka.  

ADV SELEKA SC :    Chai rperson,  thank you.   Just  for  the 

benef i t  of  the Chairperson.   I  want  to hand up to the 10 

Chairperson a copy of  that  let ter.  

MR KOKO :    Wait .   They are not  watching now.   

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Yes.   The let ter does not  seem to be 

paginated Chai r  but  the paragraphs are numbered.   I  was 

reading f rom paragraph 71.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Paragraph 71.  

CHAIRPERSON :    Yes? 

ADV SELEKA SC :    Yes.   Mr Koko,  but  that  does not  seem to 20 

be an answer to the Chairperson’s quest ion which he was 

speci f ical ly asking in relat ion to 10 March 2015 because i f ,  

on your version,  the col laborat ion started af ter you removed 

Mr Masango in  January 2017,  that  means that  col laborat ion 

would have only started nearly two years af ter  the 
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suspension of  the execut ives.    

MR KOKO :    I  have no doubt that  is the case.  

ADV SELEKA SC :    Thank you.   Then there was again your  

statement made when you were test i fy ing,  that  in 2015 and 

we are talk ing about Mr Sal im Essa . . . [ intervenes]   

MR KOKO :    Mister. . .?  

ADV SELEKA SC :    Mr Sal im Essa.   That  in 2015 you did not  

know Mr Sal im Essa.  

MR KOKO :    That  is correct .  

ADV SELEKA SC :    But  i f  you go to – in fact ,  i t  starts wi th  10 

your discipl inary hearing.   I  wi l l  go to  the emai l .   You 

remember charge one of  your  discipl inary hearing re lated to 

emai ls you exchanged with Businessman.  

MR KOKO :    That  is correct .  

ADV SELEKA SC :    And that  was f rom July 2015 shor t ly af ter  

you came back f rom your suspension.  

MR KOKO :    I t  was l ike 2015.  

ADV SELEKA SC :    2015.   And those exchanges,  they go al l  

the way,  at  least  in 2015,  to December 2015.   There are 

correspondence af ter in 2016 that  . . . [ intervenes]   20 

MR KOKO :    That  sounds correct .  

ADV SELEKA SC :    Yes.   Chai rperson,  they are in the 

Reference Bundle,  just  for the Chairperson’s ease of  

reference,  page 10,  18B.  Reference Bundle.   Has Mr Koko 

has the. . .  
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MR KOKO :    18B.  

CHAIRPERSON :    Okay.   And what page?  Have you got  the 

page? 

ADV SELEKA SC :    Page 1018.   

CHAIRPERSON :    One eight .    

ADV SELEKA SC :    Ten,  one,  eight .  

MR KOKO :    18? 

ADV SELEKA SC :    18B, yes.    

MR KOKO :    Okay.   Page? 

ADV SELEKA SC :    1018.   Ten,  one,  eight .    10 

MR KOKO :    [No audible reply]   

ADV SELEKA SC :    But  Chai r,  I  am doing just  for your 

benef i t  because Mr Koko . . . [ intervenes]   

CHAIRPERSON :    Yes,  ja.   No,  that  is f ine.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Otherwise,  I  could move a l i t t le faster.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    So you wi l l  see the emai l .   In fact ,  the 

one is on the 20 t h of  . . . [ indist inct ]  [00:21:36]  [coughing in  20 

background]  The f i rst  one is on the 20t h of  Ju ly.   That  is on 

the day f rom your  return f rom your suspension.   Are you on 

that  page? 

MR KOKO :    Let  me just . . .  

ADV SELEKA SC :    There. . .  
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MR KOKO :    Remember,  we fol lowed the black ones? 

ADV SELEKA SC :    Yes,  1018.  

MR KOKO :    Ten,  eighty? 

ADV SELEKA SC :    One, eight .   Ten,  one,  eight .  

MR KOKO :    Ten,  one. . .   Ja.   Yes.  

ADV SELEKA SC :    So that  is the f i rst  emai l  f rom Matshela 

Koko,  kokomm@eskom.co.za,  Monday,  20 Ju ly 2015 at  07:56 

and the emai l  is addressed to infoportal1@zoho.com,  

internal  consul t ing direct ive.   Pr int  th is,  you say.    

 Now those emai ls . . .   Chai rperson,  they go on.   And I  wi l l  10 

ask Mr Koko – let  me just  go through the emai ls quick ly.   The 

emai l  has an at tachment which is the document there 

at tached which is an Eskom document,  Direct ive for  

Implementat ion of  Nat ional  Treasury Cost  Containment 

Instruct ion.    

 Chairperson,  then you go to page ten,  th i r ty- two (1032).   

I t  is another  emai l  on the same date to 

infoportal1@zoho.com, also f rom Mr Matshela Koko.   The 

subject  is  Top Engineers.   And then you have an at tachment.    

 On the next  page:   Approve al l  condi t ions agreed 20 

between act ing CFO and act ing GE, GC and T on Fr iday, 

26 June 2015.  And then there is a spel l ing error,  i t  seems 

there.   Top Engineers Development Programme.   

 You see that  Mr Koko?  I  just  g ive you the page numbers 

quickly.   I  wi l l  expedi te th is.   Then on page 1035.  There is  
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another emai l  on the same date,  20 July 2015 f rom Matshela 

Koko to infoportal1@zoho.com.  The subject  is  Eskom 

Resolut ion and the message is:   Pr int  th is one too.   I t  is a 

round-robin resolut ion date,  5 March 2014.  

 The next  emai l  is on page 1056.  Also sent  f rom yoursel f  

kokomm@eskom.co.za.   This one is sent  on Saturday,  

8 August  2015 at  twenty to twenty at  n ight ,  a lso to the same 

emai l  address infoportal1@zoho.com.  The subject  is:   

Onl ine Vending.   And the message. . .  

 Now these emai ls  so far,  they do not  ident i fy  a  person.  10 

There is no Dear Paul  or Dear Ms so and so.   I t  is  just  a 

message you say,  pr int  th is.   And th is one simple says:  

“We did not  f in ish our discussions about th is  

t ransact ions.   This is what is going to board 

(meaning to the board) of  18 August . ”  

 I  suppose 2015.  The date is not  indicated there.   Would 

i t  be 2015 Mr Koko? 

MR KOKO :    [No audible reply]   

ADV SELEKA SC :    The date for that  18 August? 

MR KOKO :    [No audible reply]   20 

CHAIRPERSON :    What is the quest ion? 

ADV SELEKA SC :    The 18 August  Chai r  does not  have a 

year number.   So I  am just  asking whether that  wi l l  be 2015.  

CHAIRPERSON :    H’m.  

MR KOKO :    Which one? 
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ADV SELEKA SC :    At  page 1056.  

CHAIRPERSON :    I  am sure i t  is 2015.  

MR KOKO :    I  am sure i t  is 2015.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Thank you.   Then the document is 

at tached to a person:   Submission,  document,  execut ive 

summary.   This is an Eskom document.   The next  emai l .  

Chairperson,  you wi l l  f ind i t  on page 1075.   

 This one is sent  on Monday,  21 September 2015 at  16:32 

also f rom Mr Koko to infoportal1@zoho.com.  The subject  is:   10 

Me(?) and E.    

 And the message is simple:   RE. R-E.  Nothing further.   

There is a document there at tached of  31 August  2015 which 

pertains to Mr Pedra(?).  

MR KOKO :    Pedra.  

ADV SELEKA SC :    I  th ink Mr Pedra,  who was being 

suspended or given a not ice of  intent ion,  rather,  to suspend.  

Do you recal l  that  document Mr Koko? 

MR KOKO :    Yes,  I  do.  

ADV SELEKA SC :    H’m.  Then there is on page 1078 and 20 

emai l  f rom Mr Koko on Wednesday,  30 September 2015 also 

sent  to infoportal1@zoho.com.  The subject  is s imple RE, R-

E.  There is no message in that  emai l .    

 But  there is an at tachment of  a  let ter addressed to 

Minister Lynne Brown by Dr Ngubane.  Suspension of  contact  
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in any form whatsoever and or commercial  re lat ionship wi th 

the Mai l  & Guardian,  Ci ty Press and Sunday Times.  

 Chairperson,  you wi l l  recal l  when Ms Daniels  was here,  

there was a document,  a round-robin – meant to be a round-

robin resolut ion of ,  amongst  others,  Eskom, Denel  and. . .   I  

cannot recal l  i f  Transnet  was part  o f  i t .   But  Dr Ngubane also 

test i f ied about.   I t  came from Businessman, then into Eskom 

and i t  was asking Eskom to take the resolut ion,  to terminate 

any contact  wi th  these media houses.   Were you aware of  

that  communicat ion Mr Koko? 10 

MR KOKO :    Was I  aware of . . .?  

ADV SELEKA SC :    That  communicat ion that  came f rom 

Businessman through Dr Ngubane and asking that  the 

resolut ion be taken by the board,  exact ly f rom that  subject  

l ine we see.  

MR KOKO:    Cha i rman,  I  have l i s tened to  the  ev idence  

before  th is  commiss ion  so  I  am aware  o f  what  the  

d iscuss ion  o f  Mr  Se leka say.  

CHAIRPERSON:    Bu t  i s  your  awareness based on what  

you heard  in  te rms o f  ev idence o r  you were  aware  a t  some 20 

s tage du r ing  2015 or. . .?  

MR KOKO:    Not  a t  a l l ,  my –  i t  came to  my a t ten t ion  ar is ing  

ou t  o f  the  ev idence in  th is  commi t tee .   I  knew o f  th is  and I  

a t  your  own t ime,  I  can go in to  the  d iscuss ions  around 

…[ in tervenes]  
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CHAIRPERSON:    You can dea l  w i t h  i t ,  ja .  

MR KOKO:    Bu t  I  on ly  became aware  o f  the  in fo rmat ion  Mr  

Se leka is  ta lk ing  about .  

CHAIRPERSON:    Ja ,  okay.  

MR KOKO:    In  th is  Commiss ion .  

ADV SELEKA SC:    Okay,  we w i l l  come to  i t .   Then you  

have the  emai l  on  the  next  page,  page 1080 wh ich  is  a lso  

f rom you sent  on  Saturday 14 November  2015 a t  10 .36  to  

in fo  por ta l ,  aga in  the  sub jec t  i s  s imp ly :  

“RE no message”   10 

And i t  a t taches e lec t r i c i t y  load shedd ing  rev iew and way 

fo rward  document .   You were  aware  o f  th is  document  as  

we l l?  

MR KOKO:    I  am aware  o f  th is  document .  

ADV SELEKA SC:    Then the  next  page i s  1084 .   Aga in  

f rom yourse l f ,  Eskom,  Kokomm@eskom,  Wednesday 25 

November  2015 to  in fo  por ta l .   1@zoho,  the  sub jec t  i s  

s imp ly  –  rea l l y  no  sub jec t .   The message is :  

“G ive  the  boss p lease”  

That  i s  the  message,  we do not  know who is  asked to  g ive  20 

the  boss p lease.  

MR KOKO:    I  am aware  o f  th is .  

ADV SELEKA SC:    You are  aware  o f  tha t .   

MR KOKO:    Yes.  

ADV SELEKA SC:    And I  th ink  the  las t  two emai ls ,  i f  you  
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tu rn  to  page 1087.   I  th ink  there  is  an  emai l  m iss ing  in  

November.   Two  emai ls .   But  le t  me look a t  th is  one a t  

1087.   So tha t  is  an  emai l .   The bot tom emai l  i s  f rom 

Bus inessman –  and we know bus inessman f rom the  

ev idence is  the  same in fo  por ta l  address.   I t  i s  da ted  10  

December  2015.   That  da te  i s  s ign i f i can t  because i t  

co inc ides w i th  o ther  i ssues  and i t  i s  sent  to  

Matshe la@2010.  

“Sub jec t :   Two pager.   Two pager  be tween Tegeta 

and Eskom,  sa l ien t  po in ts . ”  10 

And the  sa l ien t  po in ts  a re  se t  ou t  there .   We wi l l  come to  i t  

in  due course ,  th is  emai l .   And a t  the  top  o f  i t ,  seems to  be  

you,  Matshe la2010@Yahoo on Thursday,  the  same date ,  10  

December  2015,  fo rwarded the  two pager  to  Ms Suzanne  

Dan ie ls .   Do you see tha t?  

MR KOKO:    Yes,  S i r.  

ADV SELEKA SC:    She has a l ready tes t i f ied  about  you,  

you wou ld  have seen dur ing  her  tes t imony.  

MR KOKO:    Cer ta in ly.  

ADV SELEKA SC:    Then on the  next  page,  page 10.88.   20 

There  is  an  emai l  exchange a t  the  m idd le  o f  the  page.   Ja ,  

bu t  these are  2016 emai ls .   They are  no t  re levant  fo r  

p resent  purposes .   So tha t  i s  the  2015 exchange o f  emai ls  

s ta r t ing  on  page  1018.   Mr  Koko ,  i t  was es tab l i shed tha t  

the  d isc ip l inary  hear ing  o f  Mr  (s ic )  Suzanne Dan ie ls ,  she  
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has  tes t i f ied  here  about  th is  in fo  por ta l  emai l  address.   

She is  no t  f in ished ye t ,  I  shou ld  emphas ise ,  she  is  no t  

f in ished,  tha t  th is  emai l  address  be longed to  Mr  Sa l im 

Essa.   Your  comment?  

MR KOKO:    Test i f ied  by  who?  

ADV SELEKA SC:    I  am say ing  i t  was es tab l i shed  a t  the  

d isc ip l ina ry  hear ing  o f  Ms Dan ie l s  tha t  th is  emai l  o f  in fo 

por ta l  1@zoho.com be longs to  Mr  Sa l im Essa.  

MR KOKO:    Cha i rman,  I  no t  tha t .   I  am shocked ,  I  am 

f labbergasted and i t  angers  me,  i f  tha t  i s  indeed the  case.   10 

I  rece ived th is  Whatsapp emai l  address f rom  -  a f te r  my 

suspens ion  o f  2015 f rom Ms Dan ie ls  and Ms Dan ie ls ,  I  

have met  h im –  I  was unsuspended  on the  15 t h  o r  16 t h  Ju ly.   

I  met  her  be fore  the  20 t h  and she,  be fore  my suspens ion ,  

she was my ass i s tan t  and overn igh t  ou t  o f  the  b lue  she 

was in  the  Cha i rman ’s  o f f i ce .    

 When I  was unsuspended I  had d iscuss ions w i th  he r  

because I  was  concerned about  how I  ended up  

…[ in tervenes]  

CHAIRPERSON:    When your  suspens ion  was l i f ted? 20 

MR KOKO:    I  beg your  pardon?  

CHAIRPERSON:    When your  suspens ion  was l i f ted .  

MR KOKO:    Yes,  I  beg your  pardon.   When my suspens ion  

was up l i f ted  I  met  w i th  her.  

CHAIRPERSON:    Ja .  

mailto:1@zoho.com
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MR KOKO:    And we d i scussed how to  work  a round the  new 

board ,  a round the  new Cha i rpe rson g iven my prev ious  

exper iences w i th  the  Cha i rman because I  s t i l l  today am o f  

the  f i rm v iew tha t  I  was suspended because  o f  my 

re la t ionsh ip  w i th  Mr  Zo la  Tsots i .   Ms Dan ie l s  gave me the  

emai l  address and say you need to  dea l  –  to  keep the  

Cha i rman in fo rmed and we need to  have th ree  way  

meet ings as  o f ten  as  poss ib le  so  tha t  they are  no t  

b l inds ided,  so  tha t  they are  proper ly  in fo rmed and the  

prob lem wi th  you ,  Mr  Koko,  i s  tha t  you came to  make up 10 

your  m ind and move on your  own and i so la te  the  board  and 

the  Cha i rperson.   So th is  emai l ,  in  her  v iew,  the  Cha i rman 

uses th is  emai l ,  so  i f  you  have got  in fo rmat ion  

…[ in tervenes]  

CHAIRPERSON:    The Cha i rman a t  tha t  t ime be ing  a  

re ference to?  

MR KOKO:    Dr  Ngubane.  

CHAIRPERSON:    Dr  Ngubane,  okay.  

MR KOKO:    Yes and i f  you have in fo rmat ion  tha t  you th ink  

tha t  the  board  th ink  –  Mr  Ngubane  th inks  d i f fe ren t ly ,  send  20 

i t ,  I  w i l l  p r in t  i t  ou t  and I  w i l l  a r range a  th ree  way meet ing  

be tween yourse l f ,  myse l f  an  Dr  Ngubane tha t  wou ld  c lea r  a  

lo t  o f  the  prob lems in  te rms o f  communica t ion .   And 

Cha i rman,  w i thou t  fa i l ,  w i thout  fa i l  and I  ce r ta in ly  w ish  tha t  

we can go one by  one w i th  these emai ls  and I  can ta lk  you  
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th rough why I  thought  a t  tha t  po in t  i t  i s  impor tan t  to  b r ing  

them to  the  Cha i rman.    

 We had a  meet ing  –  the  way i t  works  a t  tha t  leve l  is  

tha t  the  Cha i rman ha rd l y  uses h i s  compute r.   You know,  I  

am sure  he  does ,  I  mean,  he  is  a  docto r,  bu t  most  o f  the 

t ime,  when you sent  the  documents  to  h im the  ass i s tan t  

c leaned them ou t  and then ar range a  meet ing  and then  

when you wa lk  in to  the  Cha i rman ’s  o f f i ce  fo r  the  meet ing  

you f ind  the  documents  are  a l ready se rved.   

Cha i r,  I  suspect  we have a  pre-b r ie f ing  be fore  you  10 

come in  and th is  i s  a  document  Mr  Koko want  to  d iscuss 

w i th  you and then somet imes I  wou ld  have d iscussed  

prev ious l y  w i th  her  o r  I  wou ld  then  get  back in to  the  de ta i l s  

w i th  i t .    

So ,  w i thout  fa i l ,  these documents ,  a f te r  I  have sent  

them to  Bus inessman,  found the i r  way to  a  th ree  way  

meet ing  be tween  me,  Dr  Ngubane and Ms Dan ie ls .   I f  i t  

tu rns  ou t  tha t  somebody e lse ,  Mr  Essa,  owns the  emai l  

address or  use  the  emai l  address i t  makes me angry.  

ADV SELEKA SC:    Sor ry,  what  i s  the  las t  word  you  sa id?  20 

MR KOKO:    I t  makes me angry.  

ADV SELEKA SC:    I t  makes you angry,  okay.    

CHAIRPERSON:    Wel l ,  le t  me say,  Mr  Koko,  to  the  ex ten t  

tha t  you may deem i t  necessary  tha t  we go th rough those 

emai ls  one by  one,  tha t  a r rangement  –  tha t  shou ld  be  done  
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a t  some s tage.   So you jus t  ment ioned tha t  you w ish  tha t  

cou ld  be  done,  so  I  am jus t  say ing  …[ in tervenes]  

MR KOKO:    I  w ish  tha t  cou ld  be  done.   But  what  i s  a lso  

impor tan t ,  Cha i r  …[ in te rvenes]  

CHAIRPERSON:    I f  i t  i s  no t  done now,  a t  some s tage i t  

must  be  done.  

MR KOKO:    Yes,  ja .  

CHAIRPERSON:    So  tha t  you can dea l  w i th  them proper ly.  

MR KOKO:    Yes,  what  makes  me even more  upset  i s  

hav ing  l i s tened to  the  ev idence before  th is  Commiss ion  10 

and hav ing  read -  the  lega l  team had the  decency to  g ive  

me the  records o f  Ms Dan ie l s ’ tes t imony.   I  mean,  Ms 

Dan ie ls  says my lega l  team and OUTA d id  ex tens ive  

research  on the  ident i t y  o f  the  Bus inessman emai l  address  

and i t  be longs to  Mr  Se leke.    

On both  occas ions bo th  a t  the  d isc ip l inary  hear ing  

and here ,  when i t  was put  to  he r  tha t  bu t  hang on,  Mr  

R ichard  Se leke.  

CHAIRPERSON:    Th is  one i s  Se leka.  

MR KOKO:    Ja ,  so  Mr  Se leke.   I t  i s  no t  Mr  Se leke,  i t  i s  20 

…[ in tervenes]  

CHAIRPERSON:    Ja ,  R ichard  Se leke.  

MR KOKO:    I t  i s  no t  Mr  R ichard  Se leke because Mr  Se leke 

was not  even in  the  employ  o f  the  depar tment  when you – 

th is  emai l  was used.   Her  body language – she jus t  became 
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s tubborn  and say  bu t ,  I  hear  you,  bu t  you have not  p roven  

who th is  emai l  be longs to  and I  have read the  sub jec t  

mat te r  exper t  o r  the  fo rens i c  exper t  tha t  emai led  the  

compute rs .    

I  mean,  even though the  heads o f  a rgument  in  the  

d isc ip l ina ry  hear ing  says we cou ld  no t  conc lus ive ly  say i t  

was Sa l im Essa,  tha t  i s  the  message tha t  comes ou t  o f  the  

heads o f  a rgument  in  the  d isc ip l inary  hear ing .   We d id  no t  

conc lude –  we d id  no t  conc lus i ve l y  conc lude tha t  i t  i s  

Sa l im Essa but  we have re l ied  on  the  a t tachments  tha t  10 

were  sent  on  tha t  emai l  and we can see tha t  some o f  those 

documents  were  or ig ina ted  or  ac t i ve  by  Sa l im Essa and 

there fo re ,  in  a l l  p robab i l i t ies ,  i t  be longs to  Sa l im Essa.  

 Cha i rman,  i t  does not  mat te r  fo r  me whether  i t  i s  

Sa l im Essa o r  no t .   I t  does not  mat te r.   What  mat te rs  to  me 

is  tha t  i f  tha t  emai l  address be longs to  an  ex te rna l  par ty  

then i t  i s  a  ser ious secur i t y  b reach fo r  me.   That  concerns 

me.    

Sa l im Essa is  ne i ther  he re  nor  the re  bu t  whenever  I  

communica ted  on th is  emai l  address,  I  never  had the  20 

in ten t ion  or  the  impress ion  tha t  there  is  a  th i rd  par ty  tha t  

does not  be long  to  Eskom tha t  i s  hav ing  access  o f  tha t  

emai l  address.  

CHAIRPERSON:    Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r.   Ja ,  we have got  
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t ime l im i ta t ions .  

CHAIRPERSON:    I  am sor ry,  I  th ink  we need to  take  a  

very  shor t  b reak.  

ADV SELEKA SC:    Okay.  

CHAIRPERSON:    Ja ,  jus t  ten  m inutes  and then we w i l l  

resume.  

ADV SELEKA SC:    Thank you,  Cha i r.  

CHAIRPERSON:    We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  10 

CHAIRPERSON:    Okay,  le t  us  con t inue.  

ADV SELEKA SC:    Thank you,  Cha i rpe rson.   Mr  Koko,  

ta lk ing  o f  the  vers ion  o f  Dr  Ngubane and Ms Suzanne  

Dan ie ls ,  you wou ld  a lso  reca l l  tha t  be tween the  two o f  

them the  one says the  emai l  was g iven to  me by the  o the r,  

the  emai l  address and tha t  the  one sa id  i t  i s  an  emai l  

address tha t  be longs to  R ichard  Se leke o f  the  DPE and  

v ice  ve rsa .    

 So Dr  Ngubane says tha t  i s  the  exp lanat ion  f rom Ms 

Suzanne Dan ie ls ,  Ms Suzanne Dan ie ls  says when he gave 20 

i t  to  me,  he  gave  me tha t  exp lana t ion .   Do you reca l l  tha t  

as  we l l ,  tha t  ev idence?  

MR KOKO:    Yes,  I  do ,  Cha i r.  

ADV SELEKA SC:    Bu t  I  th ink  when they came here ,  and 

par t i cu la r l y  re fe r r ing  to  Dr  Ngubane,  he  had to  concede 
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tha t  tha t  emai l  cou ld  no t  be long to  Mr  R ichard  Se leke.  

MR KOKO:    I  do  no t  be l ieve  so  too .  

ADV SELEKA SC:    Ms Suzanne Dan ie l s  has …[ in te rvenes]  

CHAIRPERSON:    What  you have  –  the  answer  you have 

g iven I  guess means you do not  be l ieve  tha t  i t  be longed to  

Mr  R ichard  Se leke not  tha t  you do not  be l ieve  

…[ in tervenes]  

MR KOKO:    I  apo log i se .  

CHAIRPERSON:    Ja ,  tha t  i s  what  you mean.  

MR KOKO:    That  i s  what  I  mean,  tha t  i s  what  I  mean.  10 

CHAIRPERSON:    Ja ,  okay.  

ADV SELEKA SC:    I  thought  I  hea rd  Mr  Koko say I  do 

be l ieve  tha t  tha t  i s  what  he  conceded.  

MR KOKO:    Cer ta in ly.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Wel l  –  no ,  I  th ink  he  went  beyond  tha t .   I  

th ink  he  sa id  he  a lso  does not  be l ieve  i t  be longed to  Mr 

R ichard  Se leke.  

ADV SELEKA SC:    Oh,  ear l ie r.   Ear l ie r,  he  sa id… 

MR KOKO:    Yes.  20 

CHAIRPERSON:    Wel l ,  he  i s  s ta t ing  h i s  pos i t ion .   I  th ink 

h is  pos i t ion  is ,  tha t  i s  Mr  Koko,  I  a lso  do  not  be l ieve  tha t  i t  

be longed to  Mr  R ichard  Se leke.  

MR KOKO:    I  agree w i th  what  you  have se t  ou t  here  and I  

am say ing  over  and above tha t… 
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ADV SELEKA SC:    Yes.  

MR KOKO:    I  do  no t  be l ieve  tha t  i t  be longs to  Mr  R ichard  

Se leke.  

ADV SELEKA SC:    Okay,  yes .  

CHAIRPERSON:    Yes,  ja .  

MR KOKO:    Pure ly  based on the  ev idence.  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Okay,  yes .   I  do  no t  know whether  you  

have a lso  l ooked  –  you a re  aware  o f  the  Fundudz i  repor t  

because i t  goes i n to  th is  emai l  o f  Bus inessman in fo  por ta l  10 

and how CVs were  exchanged w i th  th is  emai l  address to  

the  DPE and peop le  shou ld  be  appo in ted  a t  th is  board  and 

tha t  board .  

MR KOKO:    Cha i rman,  on l y  to  the  ex ten t  tha t  I  have  heard  

th rough th is  Commiss ion .  

ADV SELEKA SC:    Okay.  

MR KOKO:    The  Fundudz i  repor t ,  I  d id  no t  have s igh t  o f  i t  

because i t  had noth ing  to  do  w i th  me and wha t  I  can 

conf i rm is  tha t  I  l i s tened to  the  ev idence and I  can conf i rm 

what  Mr  Se leka is  say ing .  20 

ADV SELEKA SC:    Yes,  thank you.   Then the  o ther  i tem 

which  you tes t i f ied  about  –  Cha i r,  I  am mov ing  on.   I  do  no t  

know whethe r  you have quest ions on  the  emai ls?  

CHAIRPERSON:    Wel l ,  do  you in tend dea l ing  w i th  them 

more  a t  some o ther  s tage in  te rms o f  the  ind iv idua l  emai ls?  
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ADV SELEKA SC:    Not  rea l l y,  I  w i l l  have –  we l l ,  there  i s  

one or  two tha t  I  w i l l  go  back to .  

CHAIRPERSON:    Ja .   Wel l ,  maybe le t  me ask th is  

quest ion .   You must  jus t  te l l  me,  Mr  Koko,  i f  I  unders tood  

your  ev idence co r rec t l y.   I  unders tood you to  say you were 

g iven th is  emai l  address,  in fo  por ta l ,  i s  tha t  what…? 

MR KOKO:    In fo  por ta l . soho.1 .  

CHAIRPERSON:    Yes,  yes .   Now I  unders tood you to  say 

you were  g iven th is  emai l  address when you came back – 

a f te r  you had come back f rom your  suspens ion .  10 

MR KOKO:    That  i s  cor rec t .  

CHAIRPERSON:    And tha t  the  person who gave i t  to  you 

was Ms Dan ie ls .   And what  I  d id  no t  unders tand qu i te  

c lea r ly  and I  wou ld  l i ke  you to  dea l  w i th  tha t  aga in ,  I  

seemed to  unders tand tha t  she was say ing  to  you  here  is  

an  emai l  address  tha t  you and I  and Dr  Ngubane can use 

but  I  d id  no t  unders tand use under  what  c i rcumstances.   

So jus t  te l l  me more  about  tha t  conversa t ion  when she  

gave i t  to  you.  

MR KOKO:    No ,  Cha i r,  th is  i s  the  emai l  address  tha t  i s  20 

used by  the  Cha i rman.  

CHAIRPERSON:    The Cha i rman.  

MR KOKO:    Th i s  i s  the  Cha i rman ’s  emai l  address.  

CHAIRPERSON:    Yes,  tha t  i s  wha t  she sa id  to  you.  

MR KOKO:    That  i s  what  she sa id .  
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CHAIRPERSON:    yes .  

MR KOKO:    And,  Cha i r,  the  Eskom secur i t y  po l i cy,  

in fo rmat ion  secur i t y  i s  a l so  g iven to  me and the  

Commiss ion  has i t .   What  d id  no t  make me uncomfor tab le  

i s  tha t  w i thout  fa i l  a l l  boa rd  members  used the i r  p r iva te  

emai l  addresses.   I  a lso  used my pr iva te  emai l  address as  

fa r  as  when I  was s t i l l  a t  Duvha and tha t  i s  t yp ica l l y  

t r iggered by  the  servers  coming down,  wara ,  wara .   But  i t  

was not  unusua l ,  i t  was not  someth ing  to  ra i se  my 

eyebrows because,  I  mean,  you have got  –  I  have  seen,  I  10 

have l i s tened to  th is  Commiss ion ,  you re fer red  to  board  

emai ls  l e f t ,  r igh t  and cent re .   I  do  no t  have access o f  them 

but ,  I  can  assure  you,  a lmost  mos t  o f  them are  on  pr iva te  

emai l  addresses.    

So there  was  noth ing  tha t  wou ld  make me 

susp ic ious because f i rs t ,  i t  i s  no t  un -procedura l ,  the  

company po l i cy  does not  p roh ib i t  i t  and the  res t  o f  the  

board  members  are  us ing  i t .   So  I  d id  no t  see anyth ing  

wrong.  

In  fac t ,  on ly  when the  Gupta  emai ls  saga b lew then 20 

I  s ta r ted  becoming ve ry  susp ic ious.   In  fac t ,  worse  th ings 

happened because a f te r  tha t  my account  was shut  down by 

who because o f  susp ic ious ac t iv i t ies  on  my yahoo  emai l  

addresses.   I t  was too  much.  

CHAIRPERSON:    So  was Ms Dan ie ls  e f fec t i ve l y  say ing  to  
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you –  present ing  th is  emai l  address to  you as  one  o f  the  

emai l  addresses  you can use to  communica te  w i th  the  

Cha i rperson or  as  the  on ly  emai l  address to  use? 

MR KOKO:    No.  

CHAIRPERSON:    What  was your  unders tand ing?  

MR KOKO:    No,  the  Cha i rman –  the  board  members  have 

got  emai l  addresses,  they have emai l  addresses.   I  have 

never  sent  Dr  Ngubane and ema i l  address be fo re  I  was 

suspended.   I  had no reason to  i n te rac t  w i th  he r.   W i th  h im,  

my apo log ies .    10 

 When I  came back,  Ms Dan ie ls  was very  c lea r,  she  

d id  no t  say  th i s  i s  an  emai l  tha t  a  por ta l  tha t  hundred o f  us  

have got  access  to  i t ,  i t  was an emai l  o f  Dr  Ngubane.   

Whethe r  i t  was an emai l  o f  Dr  Ngubane on the  Eskom one 

or  on  a  persona l  one,  Ms Dan ie l s  has access to  i t ,  as  the 

ass is tan t .   So aga in  i t  was not  a  surp r ise  tha t  I  w i l l  send i t  

to  i t  and pr in ted  i t .   My p lea  has the  same as we l l .   In  fac t  I  

saw one o f  the  –  some o f  the  emai ls .   I  am sure  Mr  Se leka  

w i l l  go  to  i t .   My PA sent  i t  to  somebody e lse  on  beha l f  o f  

Mr  Koko.   So you do have tha t .   I t  i s  common wi th in  20 

Eskom.  

CHAIRPERSON:    Now there  is  someth ing  tha t  seems 

unusua l  w i th  regard  to  the  use o f  th is  emai l  add ress by  I  

th ink  –  Mr  Se leka w i l l  cor rec t  me i f  my reco l l ec t ion  i s  

wrong,  by  many,  i f  no t  a l l  the  peop le ,  who seemed to  have 
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used i t .   Namely,  tha t  there  seems to  be  a  consc ious  

dec is ion  no t  revea l  the  ident i t y  o f  the  person to  whom the  

emai ls  a re  addressed when th is  emai l  address is  used and 

on the  emai ls  to  wh ich  Mr  Se leka has drawn our  a t ten t ion ,  

coming f rom you,  I  see tha t  the  same th ing  seems to  

happen,  there  seems to  be  no emai l  where  you address the  

person:   Dear  Cha i rman,  Dear  Dr  Ngubane or  anyth ing  l i ke  

tha t .    

 Now i t  may we l l  be  tha t  i f  i t  was jus t  one person 

and we ta lk  abou t  th ree  emai ls  tha t  one shou ld  no t  make  10 

much out  o f  i t  bu t  I  jus t  no te  tha t ,  i f  I  am not  mis taken,  

a lmost  everyone e lse  who has used i t ,  does not  revea l  the 

ident i t y  o f  the  person they a re  send ing  the  emai l  to .  

MR KOKO:    Good quest ion .   Cha i rman,  I  worked  fo r  Mr  

Mole fe  fo r  ove r  two years .   Ano j  was a lso  my sen ior,  Mr  

S ingh was a l so  my sen io r.   I  inv i te  your  invest iga tors  to  go  

and check my communica t ions,  you have them,  you have  

imaged my computers .   See how – what  I  communica te  w i th  

Mr  Mole fe .   I  never  sa id  Mr  Mole fe .   I  never  do  tha t .  

CHAIRPERSON:    That  i s  qu i te  impor tan t  because i t  m igh t  20 

show tha t  tha t  i s  how you no rmal ly  …[ in tervenes]  

MR KOKO:    Ja ,  even today,  I  do  no t  ca l l  Mr  Mole fe  by  h is  

name.  

CHAIRPERSON:    Yes.  

MR KOKO:    Even today I  do  no t  ca l l  Dr  Ngubane by  h is  
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name.  

CHAIRPERSON:    Yes.   So but  what  –  a re  you say ing  tha t  

your  emai ls  w i l l  no t  have Dear  Cha i rperson,  Dear  CEO.  

MR KOKO:    No,  no ,  we l l  …[ in te rvenes]  

CHAIRPERSON:    Dear  Dr  Ngubane.  

MR KOKO:    Le t  me say no .  

CHAIRPERSON:    Ja .  

MR KOKO:    Le t  me say no .   That  may sound s tup id  to  say  

no  but  I  am s imply  say ing  you w i l l  f ind  by  and la rge ,  i f  no t  

most  o f  them,  I  w i l l  e i ther  say  Boss,  Ch ie f  o r  Legoa .   That  10 

is  how I  address… 

CHAIRPERSON:    Wel l ,  tha t  i s  f ine  because I  th ink  in  tha t  

way you a re  ident i f y ing  the  person i f  you say Boss or  

whoever  o r  whoever.   You might  on ly  be  us ing  the  

sa lu ta t ion  or  the  name tha t  you  used to  re la te  to  that  

person but  a t  leas t  i t  i s  there ,  you know?  I f  i t  was Mr  

Br ian  –  no t  Br ian ,  Mr  Abram Masango,  maybe you wou ld  

say Mak i .  

MR KOKO:    Yes,  exact ly,  exact ly.  

CHAIRPERSON:    I t  i s  a  way o f  address ing  h im.  20 

MR KOKO:    In  fac t  tha t  i s  how I  addressed h im even in  

wr i t ing .  

CHAIRPERSON:    Yes,  yes .   So,  there fore ,  to  the  ex ten t  

tha t  in  emai ls  to  o ther  peop le  such as  maybe Dr  Ngubane 

or  Br ian  Mole fe  you might  say  Dear  Boss o r  H i  Boss or  
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Dear  Cha i rperson or  whatever,  tha t  wou ld  no t  say  to  me 

tha t  i s  the  way you normal ly  –  tha t  wou ld  no t  say  you do 

not  address the  person because,  as  I  see i t ,  the  th ree  or  

four  emai ls  tha t  Mr  Se leka re fer red  to ,  there  is  no  

sa lu ta t ion  l i ke  H i  Cha i rperson or  Dear  So and So,  i t  i s  

s i len t  as  to  who you are  re fer r ing  to .  

MR KOKO:    There  is  a  reason fo r  tha t .   I t  i s  a l l  o f  them,  

Cha i r.  

CHAIRPERSON:    Yes.   So tha t  i s  the  pa r t  tha t  I  am say ing  

–  then I  am say ing  you are  no t  the  on ly  one,  i t  seems tha t  10 

o ther  peop le  who  were  send ing  emai ls  to  the  same emai l  

address,  i t  seems tha t  they were  a lso  no t  address ing  the 

person in  the  normal  way in  te rms  o f  sa lu ta t ion ,  tha t  there  

seems to  be  noth ing ,  you know,  to  say who are  send ing  

th is  to .  

MR KOKO:    Cha i rman,  I  cannot  ta lk  about  o the r  peop le .  

CHAIRPERSON:    O f  course ,  yes .  

MR KOKO:    I  cannot  ta lk  about  o ther  peop le .  

CHAIRPERSON:    O f  course ,  yes ,  yes ,  yes .  

MR KOKO:    In  fac t ,  the  more  I  ta lk  about  o ther  peop le  20 

us ing  th is  emai l  address I  ge t  worked up but  the  emai ls  

tha t  I  sent ,  so  there  i s  an  emai l  fo r  example  tha t  says pr in t  

th is ,  tha t  i s  because I  knew tha t  the  rec ip ien t  on  tha t  one 

wou ld  be  Ms Dan ie ls  because I  wou ld  have d i scussed i t  

w i th  her.   I t  wou ld  be ,  Ms Dan ie l s ,  we have not  f in ished  
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th is  d iscuss ion  prev ious ly,  so  le t  us  f in ish  o f f  th is  

d iscuss ion .   There  is  a  next  board  meet ing  coming,  I  do  no t  

want  to  ge t  to  tha t  board  meet ing  w i thout  hav ing  d i scussed 

th is  because then I  am –  i t  happens,  Cha i rman,  and a l l  o f  

them,  w i thout  fa i l ,  a l l  o f  them wi thout  fa i l ,  these are  the  

emai ls  where  I  th ink  I  have a  ser ious d i sagreement  w i th  the  

Cha i rman.   A l l  o f  them and I  do  no t  want  to  have a  –  tha t  

d isagreement  p lay ing  in  the  pub l i c .  

CHAIRPERSON:    Ja .  

MR KOKO:    The Cha i rman –  the  d i scuss ion  w i l l  be  there  in  10 

the  board  and I  w i l l  say  my say bu t  the  Cha i rperson w i l l  

know i t  i s  coming  and he w i l l  no t  fu l l y  d is respect  i t  and he 

w i l l  take  i t  in  good sp i r i t .  

 I  mean,  le t  me g ive  you an example .   The emai l  tha t  

bans Eskom f rom adver t i s ing  on  C i ty  Press,  Sunday Times 

and Mai l  and Guard ian ,  tha t  i s  a  reso lu t ion  o f  the  board .   

The pe rson to  g ive  e f fec t  to  tha t ,  i t  i s  the  group execut ive  

commerc ia l .   Who  is  tha t?   That  i s  me.  

 But  I  know tha t  i t  i s  i r regu la r.   I t  i s  i r regu la r.   The 

Eskom procurement  p rocedure  wh ich  I  was a  custod ian  o f  20 

says i f  you  th ink  the  supp l ie r  has commi t ted  a  m isconduct ,  

you do not  jus t  suspend h im.   There  is  a  p rocess you take  

the  supp l ie r  th rough and the  ou tcome is  to  s top  us ing  h im,  

i t  goes th rough a  process.  

 But  now I  come in ,  there  is  a  reso lu t ion  o f  the  
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boa rd ,  Suzanne g ives me a  le t te r  f rom –  addressed to  the  

m in is te r.   Sa id  bu t ,  Suzanne,  I  cannot  g ive  e f fec t  to  th is .   I  

cannot .   And,  for  the  record ,  Cha i r  –  and I  l i s ted  to  the  

ev idence o f  Dr  Ngubane,  tha t  le t te r,  tha t  reso lu t i on  was 

never  imp lemented.  

CHAIRPERSON:    Was never?  

MR KOKO:    Imp lemented.  

CHAIRPERSON:    Yes.  

MR KOKO:    Cer ta in ly  a t  Eskom prec ise ly  because o f  the 

d iscuss ion  tha t  I  had w i th  Dr  Ngubane and Ms Dan ie ls  and  10 

he -  once I  ta lked to  the  [ ind is t inc t  16 .40 ]  Cha i rman,  I  am 

not  go ing  to  b reak the  ru les ,  o f  course  I  am po l i te  and Dr  

Ngubane is  an  adu l t  and he is  a  be t te r  vers ion  o f  Mr  Tsots i  

and he l i s tened.   He l i s tened.  

 But  th is  i s  why I  have a  pre fe rence,  God w i l l i ng ,  

tha t  we take eve ry  s ing le  emai l ,  every  s ing le  a t tachment  

and say d id  you  have cause to  serve  i t  to  Dr  Ngubane?   

And what  was tha t  cause?  

CHAIRPERSON:    Ja .   Okay,  I  th ink  tha t  w i l l  need to  be  

done next  t ime.   I  th ink  i t  i s  impor tan t .  20 

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    That  i t  be  dea l t  w i th  f i rs t l y  because Mr  

Koko wants  to  show by way o f  dea l ing  w i th  each emai l  tha t  

as  fa r  as  he  was concerned he was communica t ing  w i th  Dr 

Ngubane but  a l so  I  th ink  i t  i s  impor tan t  fo r  es tab l i sh ing  
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exact ly  what  the  pos i t ion  was.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    So  next  t ime when he is  back jus t  

remember  tha t  we dea l  w i th  tha t .  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Yes,  Cha i r,  because we w i l l  a lso  have 

to  ge t  the  vers ion  o f  Dr  Ngubane  and Ms Dan ie l s  on  tha t  

exp lanat ion .  

CHAIRPERSON:    Ja ,  okay.   You sa id  you were  about  to  10 

move to  someth ing  e lse ,  i s  tha t  the  case?  

ADV SELEKA SC:    Ja ,  i t  i s  my –  one o f  the  po in t s  –  yes,  I  

was about  to  move to  one o f  the  o ther  po in ts .  

CHAIRPERSON:    Connected w i th  emai ls  o r  no t  w i th  

emai ls?  

ADV SELEKA SC:    Connected w i th  my t idy ing  up  o f  the  

vers ions Mr  Koko  tes t i f ied  about  las t  t ime.  

CHAIRPERSON:    Okay,  I  jus t  want  to  ment ion  th is  to  Mr  

Koko fo r  you to  comment .   I t  has  go t  no th ing  to  do  w i th  the  

emai ls .   You remember  tha t  in  your  ev idence you sa id  and 20 

you have repea ted today tha t  you be l ieve  tha t  your  

suspens ion  was –  I  do  no t  know i f  o rchest ra ted  is  the  r igh t  

word  –  orchest ra ted  or  ins t iga ted  by  Mr  Tsots i .   Do you 

remember  tha t?  

MR KOKO:    That  i s  cor rec t .  
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CHAIRPERSON:    Yes.   I  recent ly  had reason to  look  a t  the 

execut ive  o f  Mr  L inne l l  and I  saw tha t  he  sa id  in  h is  

ev idence a t  the  Durban meet ing  o f  the  8  March where  Mr  

Tsots i  was the  and Ms Dudu Meny i  was there ,  he  says tha t  

when the  issue o f  the  suspens ions o f  the  execut ives  o f  

Eskom was ra ised,  Mr  Tsots i ’s  in i t ia l  pos i t ion  was to  

oppose the  who le  no t ion  o f  the  suspens ion  o f  execut ives  

and,  o f  cou rse ,  what  tha t  wou ld  mean,  i s  tha t  to  the  ex ten t  

tha t  what  was be ing  d iscussed a t  tha t  t ime inc luded your  

own suspens ion .    10 

I t  wou ld  seem,  accord ing  to  Mr  L inne l l ,  tha t  Mr  

Tsots i ’s  in i t ia l  pos i t ion  was  to  oppose the  en t i re  

suspens ion  o f  the  execut ives .   So I  jus t  thought  i t  i s  

impor tan t  to  men t ion  tha t  you might  o r  you might  no t  w ish  

to  comment  about  i t .  

MR KOKO:    Most  ce r ta in ly  I  wou ld  want  to  comment ,  

Cha i r.  

CHAIRPERSON:    Yes,  ja .  

MR KOKO:    I  tes t i f ied  the  las t  t ime I  was here  tha t  Mr  

L inne l l ’s  vers ion  i s  tha t  ac tua l l y  the  idea o f  the  suspens ion  20 

o f  the  execut ives  was h is .  

CHAIRPERSON:    Yes,  you sa id  tha t ,  ja .  

MR KOKO:    I t  was not  the  Pres ident ’s  o r  Ms Dudu Myen i .    

CHAIRPERSON:    Yes.  

MR KOKO:    Mr  L inne l l  says  once I  was appra i sed about  
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the  purpose o f  the  invest iga t ion  –  I  th ink  tha t  was the  

meet ing  o f  the  6 t h  a t  the  pres ident ia l  guesthouse,  the  

meet ing  be fo re  the  8 t h ,  I  then suggested to  Ms Myen i  tha t  

you cannot  do  th is  invest iga t ion  or  th is  t ype o f  

invest iga t ion  and  s t i l l  have the  execut ives  i n  the i r  jobs .   

That  was the  vers ion  o f  Mr  L inne l l .   He then says we  met  a t  

…[ in te rvenes]  

CHAIRPERSON:    The Durban o f f i c ia l  res idence  o f  the  

pres ident .  

MR KOKO:    Yes.   And they then d iscussed the  areas o f  10 

invest iga t ion  w i th  the  c lear  unders tand ing  tha t  the 

respons ib le  execut ives  o f  those areas wou ld  then be  

suspended and then he then says,  a f te r  the  meet ing ,  

because o f  the  none o f  the  peop le  in  those meet ings knew 

Eskom.   That  i s  h is  ve rs ion .   So Mr  Tsots i  i s  the  one who 

emai led  h im the  names o f  the  peop le  to  be  suspended and  

my name was one  o f  the  th ree .  

 My submiss ion  to  you was tha t  the  reasons pu t  

fo rward  by  Mr  Tsots i  to  inc lude commerc ia l  and used the  

gas,  the  OCTGs,  convers ion  o f  OCTGs f rom base  load –  20 

f rom peek ing  to  base load based on the  l e t te r  wr i t ten  by  a  

cer ta in  Mr  Jabu  Maswangany i ,  the  sabotage le t te r  tha t  

fo rced commerc ia l  to  be  inc luded  and us ing  –  pre tend ing  

tha t  I  am respons ib le  fo r  genera t ion  when I  am not  was the  

work  o f  Mr  Tsots i  and he knew why he was do ing  i t ,  he  was 
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h i t t ing  two s tones w i th  one s tone.  He was tak ing  –  he  was 

oppor tun is t i ca l l y  tak ing  advantage  o f  the  s i tua t ion  tha t  he  

d id  no t  c rea te  bu t  he  found h imse l f  in to .  

CHAIRPERSON:    Wel l ,  two th ings.   As  I  unders tand the  

pos i t ion ,  tha t  you wou ld  be  suspended,  you were  one o f  

the  execut ives  to  be  suspended …[ in tervenes]  

MR KOKO:    One  o f  the  th ree .  

CHAIRPERSON:    One o f  th ree .  

MR KOKO:    Yes.  One o f  th ree ,  yes .  

CHAIRPERSON:    To  be  suspended,  on  my unders tand ing  10 

o f  Mr  L inne l l ’s  ev idence was a l ready contempla ted  in i t ia l l y  

…[ in tervenes]  

MR KOKO:    On the  6 t h  even.  

CHAIRPERSON:    Ja  or  maybe on the  6 t h ,  I  m igh t  no t  be  

sure ,  bu t  cer ta in ly  a t  the  s ta r t  o f  the  d iscuss ion  on  

suspens ions a t  the  meet ing  o f  the  8 t h .   Your  por t f o l io  was 

one o f  the  th ree  ment ioned.    

 Now,  fo r  me,  the  impor tance o f  tha t  in  re la t ion  to  

your  suggest ion  tha t  Mr  Tsots i  was beh ind  your  i nc lus ion  

among those to  be  suspended i s  tha t  even befo re  Mr  Tsots i  20 

cou ld  say anyth ing ,  i t  wou ld  appear  tha t  you were  one o f  

the  th ree  tha t  were  contempla ted  to  be  suspended and i f  

tha t  i s  fac tua l l y  t rue ,  what  does i t  do  to  your  suggest ion  

tha t  you on ly  go t  inc luded among the  execut ives  to  be  

suspended because Mr  Tsots i  was pursu ing  h is  agenda 
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about  you.  

MR KOKO:    Cha i rman,  le t  us  take  the  a f f idav i t  o f  Mr  N ick  

L inne l l  fu r ther.   The a f f idav i t  o f  N ick  L inne l l  says  Mr  Koko 

was go ing  to  be  suspended because he s lep t  w i th  

somebody under  the  garage or  one o f  the  park ing  lo t  and 

Mr  Marokane is  to  be  suspended  because he erased the  

record ings.  

CHAIRPERSON:    Ja .  

MR KOKO:    And Mr  Matona is  to  be  suspended because  

he pro tec ted  both  o f  them.   No one outs ide  Eskom wou ld  10 

crea te  such a  s to ry  o ther  than Mr  Tsots i .  

CHAIRPERSON:    Now …[ in te rvenes]  

MR KOKO:    And tha t  i s  the  ev idence o f  Mr  L inne l l .  

CHAIRPERSON:    Yes.   Now I  do  no t  remember  whether  to  

the  ex ten t  tha t  Mr  L inne l l  says  tha t  –  he  says tha t  in  

re la t ion  to  the  meet ing  o f  the  8 t h  o r  he  says tha t  in  re la t ion  

to  the  d iscuss ions a t  the  board  on  the  11 t h .  

MR KOKO:    Mr  L inne l l  goes fu r the r,  Cha i r.  

CHAIRPERSON:    Yes,  bu t  what  I  am te l l ing  you tha t  I  

remember  qu i te  we l l  because I  saw i t  recent ly  in  h is  20 

ev idence,  Mr  L inne l l ,  i s  tha t  he  says Mr  Tsots i ’s  in i t ia l  

pos i t ion  on  suspens ions a t  the  meet ing  o f  the  8 t h  was to  

oppose the  suspens ions and we know tha t  he  says tha t  the  

suspens ions tha t  they were  ta lk ing  about  re la ted  to  th ree  

por t fo l ios ,  wh ich  inc luded your  po r t fo l io .   So I  am say ing  to  
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you  a t  leas t  a t  tha t  po in t ,  maybe la te r  tha t  m ight  be  

d i f fe ren t ,  a t  tha t  po in t  i f  tha t  ev idence o f  Mr  L inne l l  i s  

cor rec t ,  Mr  Tsots i  does not  appear  to  ac t  in  a manner  tha t  

shows some vendet ta  aga ins t  you .   He is  opposed even to  

your  own suspens ion  a t  tha t  t ime.   Maybe la te r  on  i t  

changes but  a t  tha t  t ime,  I  jus t  want  us  to  –  I  wan t  to  see  

what  you have to  say about  the  propos i t ion  tha t  i f  Mr  

L inne l l ’s  ev idence is  cor rec t ,  tha t  in i t ia l l y,  a t  the  meet ing  o f  

the  8  March,  Mr  Tsots i  was opposed to  the  suspens ion  o f  

the  execut i ves  tha t  a t  tha t  s tage a t  leas t  he  m ight  no t  have  10 

had an agenda to  have you suspended.  

MR KOKO:    Cha i rman,  the  d i f f i cu l t y  I  have –  the  d i f f i cu l t y  

I  have w i th  tha t  ev idence is  tha t  I  am say ing  to  you  

Malese la  Sekhas imbe,  Mr  Sekhas imbe is  cent ra l  to  my 

reason o f  suspens ion .   And guess what?   Then the  reasons  

fo r  the  suspens ion ,  by  Mr  L inne l l ,  has tha t .   I  have no 

contac t  w i th  Mr  L inne l l .   I  have no  contac t  w i th  the  peop le  

who were  in  tha t  meet ing .   But  why do we have a  same 

v iew about  Malese la  Sekhas imbe?  Mr  Koko must  be  

suspended because he wants  to  –  Mr  Koko must  be  20 

suspended,  and I  am t ry ing  to  quo te  i t  now,  because he is  

caus ing  bad b lood between the  board  and Mr  Tsots i  

because o f  the  Sumi tomo mat te r  and Malese la  mat te r.  

Where  wou ld  tha t  come f rom?  I t  i s  wr i t ten  by  Mr  L inne l l .  

 And,  by  the  way,  Mr  L inne l l  says  a t  no  s tage d id  the  
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Guptas  ge t  invo lved in to  the  suspens ions bu t  where  wou ld  

Mr  –  where  d id  Mr  L inne l l  ge t  the  s to ry  o f  Mr  Sekhas imbe?  

He can on ly  ge t  i t  f rom Mr  Tsots i .  

CHAIRPERSON:    You see,  i t  may we l l  be  tha t  a t  cer ta in  

s tage –  and we can look a t  what  s tage tha t  may have been  

–  i t  may we l l  be  tha t  a t  a  cer ta in  s tage Mr  Tsots i  d id  g ive  

Mr  L inne l l  tha t  in fo rmat ion  and i t  may we l l  be  tha t  Mr  Tsots i  

a t  a  cer ta in  s tage d id  adopt  the  a t t i tude tha t ,  a f te r  a l l ,  i t  

wou ld  no t  be  a  bad th ing  fo r  you to  be  suspended because 

o f  the  reasons tha t  you g i ve .    10 

But  what  I  am say ing  to  you –  and we w i l l  s top  here  

because I  th ink  you –  I  have put  i t  to  you,  you have sa id  

what  you have to  say,  i s  i t  wou ld  seem tha t  a t  leas t  in i t ia l l y  

when Mr  Tsots i  heard  about  the  suspens ions he  may not  

have a t  tha t  s tage wanted you to  do  tha t ,  maybe la te r  on  

he  changed h i s  m ind.    What  i s  you r  f ina l  comment  on  tha t?  

MR KOKO:  Chai rman I  agree on one th ing ,  tha t  Mr  Tsots i  

d id  no t ,  i t  was not  Mr  Tsots i ’s  i dea  to  suspend a l l  the  

execut ives ,  because we now know i t  i s  an  idea o f  Mr  

L inne l l ,  one.    Two,  I  wou ld  buy  in  to  your  s to ry  i f  the 20 

reasons la te r  tha t  were  pu t  fo rward  by  Mr  L inne l l  o f  my 

suspens ion  d id  no t  inc lude Mr  Sekhas imbi .   The fac t  tha t  i t  

inc ludes Mr  Sekhas imbi ,  what  I  re layed to  h im la te r  o r  no t  

makes me f i rm ly  conv inced tha t  Mr  Tsots i  e i ther  –  and i t  i s  

poss ib le  tha t  he  may –  f i rs t  I  concede tha t  he  d id  no t  come 
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to  suspend peop le  there ,  because tha t  i s  the  work  –  Mr  

L inne l l  says  i t  i s  my idea.  

 But  I  am say ing ,  g iven how Mr  Tsots i  fe l t  about  me  

he used tha t  oppor tun i ty  to  th row my name in to  the  ha t ,  

tha t  i s  why down the  l ine  the  reasons fo r  my suspens ion  

inc luded Mr  Sekhas imbi ,  bu t  there  i s  someth ing  more  than  

tha t ,  tha t  rea l l y  I  need you to  cons ide r.  

 I f  I  was pa r t  o f  the  p lan  to  suspend the  four  

execut ives  so  tha t  I  can come back  why wou ld  I  be  accused  

o f  sabotage?  Because once I  p lay  fo r  your  team,  and you 10 

accuse me o f  sabotage you wr i te  me o f f ,  one.   Two ,  when I  

addressed the  meet ing  o f  the  peop le  in  governance in  the  

even ing  tha t  suspended me and I  pushed back on  why I  

shou ld  no t  be  suspended and gave reasons because  

a l leged ly  we are  p lay ing  fo r  the  same team the  Board 

wou ld  have used tha t  oppor tun i ty  to  say bu t  leave th is  guy  

le t  h im come back because h is  pa r t  o f  us  and he is  g iv ing  

us  a  reason to  b r ing  h im back and  we wou ld  b r ing  h im 

back.    

But  th i rd ly  when  i f  I  am par t  o f  a  team and you 20 

employ  teams to  come and inves t iga te  me and Denton ’s  

comes up w i th  a l leged ly  demin ing  a l legat ions aga ins t  me 

but  I  am par t  o f  your  team su re l y  i f  Denton – accord ing  to  

the  vers ion  tha t  Mr  Se leka a lways put  was pa r t  o f  the  

scheme you know Denton is  par t  o f  the  scheme tha t  they  
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b rought  in  to  go  th rough emot ions and c lea r.    

They wou ld  have sa id  to  Denton th is  guy is  our  man  

you cannot  have  f ind ings about  our  man tha t  w i l l  make i t  

imposs ib le  fo r  us  to  b r i ng  h im back.   In  fac t ,  to  the  

cont rary  you mus t  c lean h im up but  we know based on the  

vers ion  o f  Ms Dan ie ls  however  t rue  i t  i s  I  th ink  she  l ies  bu t  

i f  we car ry  on  w i th  her  ve rs ion  they came wi th  

recommendat ions  tha t  was so  damning tha t  the  Board  had  

to  take  the  repor t  and c lear  i t  and  h ide  i t ,  i t  jus t  does not  

make sense.  10 

CHAIRPERSON:    Wel l  o f  course  i f  the  vers ion  is  t rue  tha t  

Denton ’s  came wi th  damning f ind ings aga ins t  you fo r  

example  and they  were  tha t  d ra f t  was bu r ied  as  i t  were  on  

wou ld  say tha t  cou ld  on l y  happen  i f  the  Board  was  par t  o f  

the  who le  p lan  and the  Board  d id  no t  want  to  have  

someth ing  tha t  wou ld  fo rce  them to  f i re  you.   I s  i t  no t?             

MR KOKO:    No in  th is  –  Cha i r  my weakness is  tha t  I  am 

an eng ineer  tha t  i s  a  weakness.   In  today ’s  t ime f i rs t  to  go 

and check the  t ransc r ip ts  o f  Ms Dan ie ls  she says  tha t  the  

document  was sent  to  me by emai l  so  you can t race  i t .   20 

CHAIRPERSON:    Ja .     

MR KOKO:    So  we do not  need to  –  and th is  i s  why Cha i r  I  

am aggr ieved tha t  we cannot  ge t  te lephone reco rds ,  I  mean 

i f  I  say  Mr  Koko was a t  Me l rose Arch  and he  makes 

a…[ in tervene]  
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CHAIRPERSON:    No,  no  you w i l l  ge t  te lephone records 

tha t…[ in tervene]    

MR KOKO:    I  apo log ies  fo r  go ing  back.  

CHAIRPERSON:    Ja  bu t  a lso  o ther  check ing  o f  those 

th ings wou ld  happen,  ja .   

MR KOKO:    I  am s imply  say ing  Cha i r  a l l  what  you need is  

what  they have done i t  to  me Cha i r.  

CHAIRPERSON:    Ja .   

MR KOKO:    I  know how they have harassed me,  I  am the 

s ing le  person in  Eskom whose IT in fo rmat ion  has been 10 

checked up le f t  and cent re  and I  am s imply  say ing  i f  th is  

repor t  was sent  by  emai l  why do they jus t  no t  do  to  them 

but  f ina l l y…[ in tervene]  

CHAIRPERSON:    No tha t  must  be  checked.      

MR KOKO:    Denton says f ina l l y ;  Denton says we have 

never  done tha t .     

CHAIRPERSON:    Ja ,  le t  me go back to  what  you sa id  

about  Mr  L inne l l  you sa id  tha t  he  tes t i f ied  tha t  the  idea o f  

suspens ions came f rom h im and I  th ink  las t  t ime you sa id  

the  same th ing  and Mr  Se leka seems to  have ag reed w i th  20 

you.     

ADV SELEKA SC:   Correc t .   

CHAIRPERSON:    Now I  jus t  want  to  say in  the  par ts  tha t  I  

recent ly  looked a t  o f  the  t ranscr ip t  o f  h is  ev idence  what  I  

came across is  no t  ev idence where  he  says tha t .    
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Bu t  what  I  came across is  where  he  says and he  

has asked the  quest ion  and I  may have been the  person 

who asked h im is  he  says as  fa r  as  th is  meet ing  o f  the  6 t h  

o f  March  h i s  mee t ing  w i th  Ms Myen i  i s  concerned he says  

he  is  no t  sure  whether  the  issue o f  suspens ions came f rom 

Ms Myen i  o r  f rom h im.   But  what  he  does say is  because o f  

the  way he works  i t  may have come f rom h im because he 

wou ld  no t  do  th is  k ind  o f  invest iga t ion  wh i le  the  execut ives  

remained.   So I  am jus t  ment ion ing  tha t  because i t  i s  

impor tan t  tha t  i f  we a t t r ibu te  ev idence to  h im we t r y  as  fa r  10 

as  poss ib le  tha t  we do so  accura te ly.    

I t  may we l l  be  tha t  la te r  on  and i t  i s  a  par t  tha t  I  am 

not  reached o f  h is  ev idence,  i t  may we l l  be  tha t  he  is  as  

ca tegor i ca l  as  bo th  o f  you say he  was.   So i f  tha t  i s  so  I  

wou ld  l i ke  to  ge t  to  tha t  po in t .       

MR KOKO:    Cha i r  le t  me te l l  you  what  I  remember  h im 

say ing .   I  do  no t  remember  h im say ing  suspend execut ives  

in  fac t  I  do  no t  th ink  he  sa id  tha t .   

ADV SELEKA SC:   Yes.   

MR KOKO:    I  do  no t  th ink  he  sa id  tha t ,  what  I  remember  20 

h im say ing  is  tha t  in  h is  exper ience o f  do ing  such work  th is  

t ype o f  enqu i ry  when i t  i s  done cannot  be  done w i th  the  

heads o f  the  depar tment  in  p lace  tha t  i s  what  h is  done.   

CHAIRPERSON:    Okay no,  no  to  the  ex ten t  tha t  tha t  i s  

what  you say tha t  i s  cons is ten t  what  I  have read as  we l l .   
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MR KOKO:    Yes,  Cha i r  I  th ink  I  have c la r i f ied  tha t .  

CHAIRPERSON:    Ja .   

ADV SELEKA SC:   Yes.  

CHAIRPERSON:    Okay no tha t  i s  f ine  Mr  Se leka are  you 

amend ing your  own reco l lec t ion  or  no t?   

ADV SELEKA SC:   No I  was in  ag reement  w i th  Mr  Koko in  

so  fa r  as  he  has now c la r i f ied  i t  Cha i r.  

CHAIRPERSON:    Yes.   

ADV SELEKA SC:   I t  i s  as  fa r  as  i t  i s  cons i s ten t  w i th  your  

exp lanat ion  now tha t  i s  exact ly  what  Mr  L inne l l  sa id  so  I  10 

know tha t  i s  cor rec t .   

CHAIRPERSON:    Okay.   

ADV SELEKA SC:   So I  know Mr  Koko migh t  have  

paraphrased but  now he has c la r i f ied .   

CHAIRPERSON:    Ja  know tha t  i s  –  the  d i f fe rence is  qu i te  

impor tan t .    

ADV SELEKA SC:   Correc t ,  i t  i s .  

CHAIRPERSON:    Ja ,  okay a l r igh t .   

ADV SELEKA SC:   No,  i t  de f in i te ly  i s .   

CHAIRPERSON:    You may cont inue.   20 

ADV SELEKA SC:   Yes,  the  o ther  th ing  Mr  Koko wh ich  I  do  

no t  remember  i s  tha t  Mr  L inne l l  wou ld  have ment ioned tha t  

one o f  the  reasons cra f ted  fo r  your  suspens ion  had to  do 

w i th  Sekhas imbi .    

MR KOKO:    Cha i r  there  is  an  e igh th  memo.   
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ADV SELEKA SC:   I  am say ing  tha t  I  do  no t  remember  tha t  

so .   

MR KOKO:    Cha i r  there  is  an  e igh th  memo.   Now 

Cha i rman remember  I  am the  a f fec ted  par ty.  

CHAIRPERSON:    Pay more  a t ten t ion .     

MR KOKO:    I  wou ld  pay more  a t ten t ion .  

CHAIRPERSON:    Yes.   

MR KOKO:    Go and read the  e igh th  memo i t  i s  c lea r  in  

b lack  and wh i te .  

CHAIRPERSON:    Ja ,  okay.    10 

ADV SELEKA SC:   I  w i l l  a lso  Cha i r  as  you can see I  am 

do ing  in  regard  to  the  o ther  ones.  

CHAIRPERSON:    Ja .    

ADV SELEKA SC:   Chai r  there  was jus t  one th ing  I  know 

we wi l l  come back to  the  emai ls  in  due course  but  you were  

exp la in ing  someth ing  tha t  I  cou ld  no t  ge t  c lear ly.   So the  

emai l  address o f  the  por ta l  you say i t  i s  g iven to  you by  Ms  

Dan ie ls .      

MR KOKO:    That  i s  cor rec t  Cha i r.   

ADV SELEKA SC:   So when you send the  emai ls  l i ke  th i s ,  20 

l i ke  pr in t  th is  the  is  no  dear  so  or  h i  Suzanne or  Dr  

Ngubane.   Who do you say your  communica t ing  w i th?   

MR KOKO:   Cha i r  on  tha t  sco re  I  knew tha t  the  rec ip ien t  

on  tha t  spec i f i c  top ic  wou ld  have been Suzanne.   So I  am 

say ing  be ing  th is  b r ing  i t  to  the  meet ing  w i th  the  Cha i r.     
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ADV SELEKA SC:   No but  i t  does  not  have tha t  las t  par t  

b r ing  i t  to  the  a t ten t ion  o f  the  Cha i r.   

MR KOKO:    No I  am exp la in ing ,  I  am g iv ing  the  contex t ,  

the  contex t  i s  eve ry th ing ,  p r in t  th is  p r in t  th is  fo r  wha t .  

CHAIRPERSON:    Okay le t  jus t  ge t  tha t  r igh t .   A re  you  

say ing  when you  send emai l s  to  th is  emai l  add ress you 

were  s  fa r  as  you were  concerned communica t ing  w i th  Dr  

Ngubane?  

MR KOKO:    Cor rec t .   

CHAIRPERSON:    And Ms Dan ie l s  m ight  jus t  be  the  condu i t  10 

in  the  sense tha t  she might  open the  emai ls  and then p r in t  

i t  and then g ive  i t  to  Dr  Ngubane.     

MR KOKO:    Cor rec t .   

CHAIRPERSON:    Bu t  you are  say ing  f rom your  s ide  the  

addressee even though you might  no t  have ident i f ied  i t  was  

Dr  Ngubane.    

MR KOKO:    Cor rec t .   

CHAIRPERSON:    Okay.   

ADV SELEKA SC:   Okay so  a l l  o f  them a l l  o f  these  emai ls  

ja ,  and I  am t ry ing  to  unders tand is  tha t  a l l  o f  these  emai ls  20 

are  sent  to  Dr  Ngubane…[ in tervene]  

MR KOKO:    Cor rec t .   

ADV SELEKA SC:   …but  they w i l l  be  opened by  Ms  

Dan ie ls .   

MR KOKO:    Cor rec t  in  fac t  ja ,  the  Cha i rman has two  
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execut ives  who was h is  ass is tan ts  bu t  on  th is  emai l  by  and 

la rge  w i thout  fa i l  i t  was Suzanne.   

CHAIRPERSON:    Yes,  okay.   

ADV SELEKA SC:   Now on tha t  no te  i f  you  go to  page 

1087 Eskom Bund le  18 .   

CHAIRPERSON:    I  am sor ry  be fore  you go there  Ms 

Dan ie ls  wou ld  no t  have been Dr  Ngubane ’s  PA there  wou ld  

have been a  PA fo r  Dr  Ngubane,  i s  tha t  cor rec t?    

MR KOKO:    Yes,  so  what  happens is  tha t  a f te r  a  cer ta in  

s tage and I  do  no t  want  to  ment ion  the  da te  bu t  i t  was as  I  10 

suspect  i f  I  reca l l  a round August  she was promoted to  the  

company secre tary.  

CHAIRPERSON:    Ja ,  okay and then be ing  company 

secre tary  d id  tha t  p lace  he r  in  the  Cha i rperson ’s  o f f i ce  or  

no t  necessar i l y?  

MR KOKO:    I t  p laced her  in  the  Cha i rpersons o f f i ce .   

CHAIRPERSON:    Oh okay,  a l r igh t  Mr  Se leka.   

ADV SELEKA SC:   Yes,  I  was say ing  on  tha t  exp lanat ion  

Mr  Koko i f  you go to  page 1087 Eskom Bund le  18 ,  you see  

–  you there?  1087,  no  1087 Eskom Bund le  18 .   20 

MR KOKO:    1090?  

CHAIRPERSON:    B lack  numbers .   

MR KOKO:    Ja ,  the  b lack  numbers .   

ADV SELEKA SC:   The b lack  numbers .   

MR KOKO:    Okay,  yes .   
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ADV SELEKA SC:   The emai l  o f  the  10 t h  o f  December  

comes f rom Bus inessman i t  goes to  you.    

MR KOKO:    Yes.   

ADV SELEKA SC:   You fo rward  tha t  emai l  to  Suzanne  

Dan ie ls .   

MR KOKO:    Yes.   

ADV SELEKA SC:   So how shou ld  we unders tand th is?  

MR KOKO:    Yes,  so  i f  you  look a t  the  t im ing  i t  i s  7 :31 ,  i f  

you  go to  my te lephone records I  have not  g i ven you my 

te lephone records fo r  December  I  am happy to  g ive  them to 10 

you.    

ADV SELEKA SC:   You may g i ve  them.   

MR KOKO:    I  am say ing  I  have not  g iven you my 

te lephone records o f  December  bu t  I  am happy  to  g ive  

them to  you.   

ADV SELEKA SC:   You are  happy to  g ive  them,  okay.   

MR KOKO:    Based on what  I  am go ing  to  make.   

ADV SELEKA SC:   Yes.   

MR KOKO:    A round f i ve  m inutes  be fore  th is  I  phoned  

Suzanne and she  a lso  sa id  when you conf ron ted her  w i th  20 

th is  she says she  th inks  I  ca l led  her.    

ADV SELEKA SC:   She sa id  what?  

MR KOKO:    She sa id…[ in tervene]  

CHAIRPERSON:    I  am sor ry,  I  am sor ry.    

MR KOKO:    She th inks  I  ca l led  he r.  
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CHAIRPERSON:    You ca l led  her?  

MR KOKO:    Ja ,  tha t  i s  what  she says.  

CHAIRPERSON:    Okay but  I  have missed someth ing  jus t  

go  back to  the  beg inn ing  o f  your  answer.    

MR KOKO:    Oh I  am say ing  i f  you  look a t  the  t im ing 

i t s…[ in tervene]  

CHAIRPERSON:    Ja ,  7 :31 .   

MR KOKO:    I t  is  7 :31  in  the  morn ing ,  about  twenty- f i ve 

past ,  f i ve  m inutes  be fore  th is  round about  twenty- f i ve  past  

I  phoned Suzanne and I  sa id  Suzanne I  have rece ived an  10 

emai l  tha t  comes f rom the  Cha i rman i t  re la tes  to  the  

prepayment  I  am forward ing  i t  to  you because you are  

dea l ing  w i th  the  p repayment .    

I  have not  looked  a t  i t  in  de ta i l s ,  look  a t  i t  in  de ta i l  

and adv ise  me on how to  proceed  because I  know you are  

dea l ing  w i th  i t .   I  fo rwarded i t  back to  the  emai l  o f  

Cha i rman where  i t  comes to ,  o f  the  no rmal  emai l  p lease  

d iscuss i t  w i th  the  Cha i rman because I  do  no t  unders tand 

what  i s  i t  a l l  abou t .   And Cha i r  I  must  te l l  you  tha t  I  had not  

read i t  in  de ta i l  bu t  when I  looked i t  i s  a  p repayment  and i t  20 

is  what  Suzanne is  dea l ing  w i th  i t  I  sen t  i t  back to  he r.   I  

say  Suzanne p lease d iscuss w i th  the  Cha i rman what  she  

sent  me because  I  do  no t  unders tand what  i s  i t ,  what  the  

de ta i l  wou ld  be  you know bet te r.    

And the  reason I  d id  no t  unders tand because I  took  



12 JANUARY 2021 – DAY 326 
 

Page 225 of 244 
 

the  t ransact ion  up  to  the  approva l  s tage but  the  g iv ing  

e f fec t  o f  i t  was  w i th  Ano j ,  Mr  S ingh.   That  i s  the  on ly  

reason why th is  was sent  to  Suzanne.    

ADV SELEKA SC:   Yes,  bu t  the  emai l  i s  no t  about  the 

prepayment  i t  i s  about  the  guarantee.   

MR KOKO:    That  i s  what  I  am tak ing  about .   

ADV SELEKA SC:   And the  Cha i rperson was here  who  

tes t i f ied  he  knew noth ing  about  th is  guarantee  i t  was 

someth ing  they came to  lea rn  tha t  i t  was done by  Mr  Ano j  

S ingh and i t  d id  no t  even come to  the  Board .   As  fa r  as  10 

they knew they had made a  reso lu t ion  fo r  a  p repayment  on  

the  9 t h  o f  December  the  day  be fore  th is  emai l  i s  

exchanged.      

MR KOKO:    And I  must  te l l  you  why the  Cha i rman wou ld  

say tha t ,  unders tand why the  cha i rman wi l l  say  tha t  

p re fe rab ly  and the  reason  why  I  unders tand  the  Cha i rman 

wou ld  say tha t  p re fe rab ly  i s  because I  pu t  together  the  

submiss ion  to  the  Board  and my a f f idav i t  te l l s  you tha t  I  

a lso  d id  no t  know about  the  guarantee.   So I  am not  

surpr i sed tha t  the  Cha i rman does not  know about  the  20 

guarantee.   I  was the  rec ip ien t  o f  th is  emai l  bu t  I  s t i l l  do  

no t  know about  the  guarantee.  

CHAIRPERSON:    Wel l  f rom my po in t  o f  v iew i t  seems 

awkward  tha t  the  Cha i rman wou ld  send you an  emai l  

dea l ing  w i th  these types o f  i ssues  tha t  a re  ment ioned here  
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s imp ly  because I  th ink  tha t  these  wou ld  be  mat te rs  tha t  

wou ld  be  dea l t  w i th  by  the  execut ives  and the  po tent ia l  

supp l ie rs  o r  supp l ie rs  and then the  Board  wou ld  be  br ie fed  

a t  par t i cu la r  in te rva ls  bu t  th is  emai l  seems to  be  o f  

somebody who is  very  invo lved in  the  ac tua l  cont rac ts  o r  

te rms o f  the  cont rac t .         

MR KOKO:    I  agree w i th  you;  I  agree w i th  you Cha i rman.   

CHAIRPERSON:    So  then what ,  the  quest ion  tha t  a r ises  i n  

my mind is  tha t  why th is  wou ld  no t  have made you say bu t  

the  Cha i rman cannot  be  ta lk ing  about  th is  th ing  what  i s  10 

go ing  on.   Who is  th is  Bus inessman because the  Cha i rman  

cannot  be  ta lk ing…[ in tervene]  

MR KOKO:    Cha i rman I  knew who is  the  Bus inessman.   

CHAIRPERSON:    Yes.   

MR KOKO:    I t  was the  Cha i rman.   

CHAIRPERSON:    Yes,  bu t  tha t  i s  the  po in t  namely  how 

can the  Cha i rman be ta lk ing  about  these th ings.   In  o ther  

words,  you beg in  to  say bu t  why maybe you wou ld  seek an  

exp lanat ion  because th is  i s  no t  the  type o f  i ssues tha t  you 

wou ld  expect  the  Cha i rperson to  be  invo l ved in .      20 

MR KOKO:    Cha i rman now your  reason ing  makes sense 

but  I  d id  no t  have the  reason to  do  tha t  a t  tha t  po in t  in  

t ime,  I  d id  no t  and tha t  i s  why I  sent  i t  to  Suzanne I  say  

come back to  me le t  me know.   In  fac t ,  la te r  in  the 

a f te rnoon we met  fo r  lunch and I  asked her  d id  you rece ive  
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the  Cha i rman ’s  emai ls  and she sa id  yes and is  a id  i s  the re  

anyth ing  tha t  I  shou ld  wor ry  about ,  shou ld  I  be  wor r i ed  

about  anyth ing  she sa id  do  not  wor ry  I  am hand l ing  i t .    

And le t  me te l l  you  my fau l t  i f  any  in  many o f  these  

t ransact ions is  p robab ly  because I  t rus ted  to  much,  tha t  i s  

my fau l t .   I  th ink  I  shou ld  probab ly  have sa id  bu t  Suzanne  

are  you sure  th is  i s  the  Cha i rman  I  d id  no t  do  i t ,  i f  I  am 

gu i l t y  maybe I  am gu i l t y  o f  tha t .     

CHAIRPERSON:    So  you gave emai l ,  th is  i s  the  emai l  you 

gave to  Ms Dan ie ls?        10 

MR KOKO:    Cor rec t .  

CHAIRPERSON:    Ja ,  and you sa id ,  you say you had not  

read i t ,  you  had a  g lance.   

MR KOKO:    I  had a  g lance o f  i t .  

CHAIRPERSON:    Ja .   

MR KOKO:    And  fo r  me i t  was ve ry  c lea r  tha t  i t  has  to  do  

w i th  the  t ransact ion  tha t  I  s ta r ted .   

CHAIRPERSON:    Ja .   

MR KOKO:    That  I  have de legated  to  Suzanne to  f in ish  o f f  

tha t  the  Board  reso lved tha t  Mr  S ingh was f ina l i sed .   So I  20 

sa id  to  Suzanne tha t  the  t ransact ion  tha t  I  have asked you 

to  conc lude th is  emai l  re la tes  to  i t  and i t  comes f rom the  

Cha i r.   So I  cannot  ignore  an  emai l  f rom the  Cha i r,  I  cannot  

o thers  I  ignore  o thers  bu t  th is  one  I  cannot  p lease look a t  

i t ,  ac t ion  i t  le t  me know i f  we shou ld  go  and see the  
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Cha i rman and when I  met  her  la te r  in  the  canteen I  asked  

are  you auct ion ing  i t  and she says i t  i s  f ine  do  no t  wor ry  

about  i t  then I  le f t  i t  a t  tha t .  

CHAIRPERSON:    I s  tha t  where  i t  ended or  the  who le  th ing  

was pu rsued la te r  in  te rms o f  these  i tems?    

MR KOKO:    Wel l  tha t  i s  where  i t  ended but  I  have la te r  

now hav ing  l i s tened to  the  ev idence o f  Mr  Se leka tha t  the  

who le  paragraph  was inser ted  ve rbat im in  the  guarantee  

agreement  bu t  tha t  I  on ly  know now.   

CHAIRPERSON:    Mr  Se leka.    10 

ADV SELEKA SC:    Yes,  Cha i r  you see Mr  Koko the  way I  

reca l l  Ms Dan ie ls  tes t imony in  regard  to  her  no t  be ing  ab le  

to  reca l l  whethe r  o r  no t  you ca l l ed  he r  i t  was about  the 

next  s tep  tha t  she took because I  was ask ing  her  when you  

fo rwarded th is  emai l  to  her  what  were  you expect ing  her  to  

do  w i th  i t .    

What  d id  you te l l  her  to  do  w i th  i t ,  what  was he r  

reco l lec t ion  and she cou ld  no t  reca l l  whether  o r  no t  you  

te lephoned her  bu t  the  next  s tep  was tha t  the  con tents  o f  

th is  very  emai l  as  you have po in ted  out  to  the  Cha i rperson  20 

they f ind  the i r  way in to  an  emai l  tha t  went  to  CDH for  

ins t ruc t ions fo r  them to  dra f t  an  agreement  and i t  i s  as  I  

reca l l  on  tha t  day.   They dra f t  an  under ly ing  ag reement  and  

they send i t  back wh ich  on  the  face  o f  i t ,  i t  suggest  tha t  

tha t  was the  ins t ruc t ion  tha t  she had rece ived f rom you to  
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ins t ruc t  CDH to  p repare  tha t  document  fo r  the  purposes o f  

pursu ing  the  guarantee.    

Two,  i t  i s  p rec i se l y  s t range tha t  you s ta r ted  a  

process tha t  dea l  w i th  a  prepayment .   You have a  Board  

dec ide  on  the  9 t h  because you s ta r ted  th is  th ing  on  the  8 t h  

maybe a  l i t t le  b i t  be fore  tha t  bu t  the  submiss ion  i s  da ted  

the  8 t h .   The Board  makes a  dec i s ion  on  the  9 t h  you get  th is  

emai l  tha t  now ta lks  about  o f  the  guarantee o f  the  same 

amount  tha t  was in  you submiss ion  1 .68  b i l l i on  tha t  i s  why  

the  Cha i rperson is  ask ing .    10 

But  wou ld  you no t  say  th is  i s  s t range the  Cha i rman 

o f  the  Board  was par t  o f  the  dec is ion  mak ing  fo r  a  

p repayment  fo r  cash.  Why is  he  send ing  me an emai l  about  

a  guarantee,  i s  th is  the  Cha i rman? 

MR KOKO:    Ja ,  Cha i r  two th ings I  w i l l  tes t i f y  here  tha t  

there  is  abso lu te ly  no th ing  w i th  the  t ransact ion  o f  the  1 .6 

prepayment .    In  fac t ,  i t  was the  on ly  a l te rna t ive  ava i lab le  

to  Eskom.   Now Cha i r  I  have l i s tened to  the  tes t imony o f  

Ms Nte ta  and I  am g lad  I  have the  pr iv i lege to  be  here .    

ADV SELEKA SC:    Cha i r  i f  I  may  sor ry  i f  I  may because I  20 

w i l l  come back to  tha t  i ssue…[ in tervene]  

MR KOKO:    Okay le t  me answer  i t  d i rec t l y.    

ADV SELEKA SC:    Yes.   

MR KOKO:    Okay le t  me answer  i t  d i rec t l y.   I  a t  tha t  po in t  

saw abso lu te l y  no th ing  wrong.   In  fac t ,  the  prepayment  was  
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very  top i ca l  on  tha t  day.   So when  I  rece ived the  emai l  fo r  

me in  tha t  f loor  eve rybody shou ld  be  ta lk ing  about  th is  

because i t  was the  s ing le  most  impor tan t  th ing  happen ing  

a t  Eskom on tha t  day i f  anybody was focus ing  on  

someth ing  e lse  then he shou ld  no t  have been a t  Eskom.        

ADV SELEKA SC:    Bu t  i t  wou ld  be  those who know about  

i t .   

MR KOKO:    I  beg your  pardon.   

ADV SELEKA SC:    I t  wou ld  be  those who know about  i t  

who w i l l  ta lk  about  i t .   10 

MR KOKO:    Cha i r  i f  anybody a t  Eskom was not  focus ing  

on  th is  p rob lem on tha t  day then he shou ld  no t  have been 

a t  Eskom.   The 1 .6  the  prepayment  a t  Eskom on  tha t  day 

on  tha t  week was  the  s ing le  most  impor tan t  par t  and  tha t  i s  

why I  want  to  say  to  you,  you must  judge me go ing  fo rward .    

You must  judge  me on Eskom memorandum o f  

inco rpora t ion ,  you must  judge me on Eskom de lega t ions o f  

au thor i t y,  you must  judge me on the  compl iance o f  Eskom 

d i rec t i ve ,  you must  judge me on Eskom compl iance o f  

Eskom procedures and most  o f  a l l  hav ing  compl ied  w i th  20 

tha t  you must  judge me on whether  my dec is ions have 

been p rudent  o r  no t ,  no t  whethe r  somebody sa id  th is  o r  

tha t .  

CHAIRPERSON:    Yes.      

MR KOKO:    So I  have no issue,  when I  rece ived the  emai l  
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f rom the  Cha i rman dea l ing  w i th  the  top ic  tha t  I  thought  i s  

very  impor tan t  I  immedia te ly  reac ted  to  i t  and sent  i t  to  

Suzanne and I  sa id  p lease look a t  th is  i t  re la tes  to  tha t  

impor tan t  top ic  I  have sent  you.   I f  you  need us  to  go  and 

see the  Cha i rman  le t  me know.   

CHAIRPERSON:    Yes,  we l l  I  wanted to  say o the r  peop le  a t  

Eskom there  wou ld  have been o ther  peop le  a t  Eskom who  

have no ro le  to  p lay  to  –  in  regard  in  the  prepayment  and  

there fo re  they wou ld  they wou ld  no t  have to  ta lk  about  i t .      

MR KOKO:    Mos t  o f  the  t ime,  I  am jus t  t ry ing  to .  10 

CHAIRPERSON:    No we do not  have to  take  i t  fu r the r  I  

know tha t  you mean i t  l i t e ra l l y.   

MR KOKO:    Yes,  you have had two w i tnesses he re  

Cha i rman,  you have had two w i tnesses here .   You have  

had w i tnesses who say i t  i s  fash ionab le  to  d isown the  r igh t  

th ings tha t  we have done so  tha t  we can be l i ked  by  the  

Deputy  Ch ie f  Jus t ice  and by  re levant  peop le  ou t  there .    

So we have had a  lo t  o f  w i tness I  mean I  s i t  here  

and l i s ten  to  Suzanne t ry ing  to  d isown the  r igh t  th ing  and  

she looks s tup id  because she ’s  t ry ing  to  d isown the  cor rec t  20 

th ing .   I  w i l l  make a  submiss ion  here  to  you Cha i r  tha t  

every  s ing le  s ignature  on  the  document  be fore  you even 

though the  document  was prepared by  somebody  e lse  I  

own the  dec is ion ;  i t  i s  my dec is ion .   I  am never  go ing  to  

d isown my dec is ion .   I  am never  go ing  to  say I  s igned th is  



12 JANUARY 2021 – DAY 326 
 

Page 232 of 244 
 

because Mr  Mole fe  sa id  th i s .  

CHAIRPERSON:    Ja ,  know i t  i s  very  impor tan t  Mr  Koko 

tha t  a l l  o f  us  s tand by  what  we be l ieve  to  be  t rue  and r igh t  

and so  no t  move  or  change.   I f  you  had made a  dec i s ion  

you be l ieve  i t  i s  cor rec t  you s tand  by  tha t  dec i s ion  the  fac t  

tha t  somebody e lse  m ight  th ink  tha t  you were  wrong i s  

ne i the r  he re  nor  there  bu t  f rom your  s ide  i f  you  th ink  the  

dec is ion  was r igh t  and you s t i l l  th ink  i t  was r igh t  you s tand  

by  i t .    

O f  course  i f  hav ing  re f lec ted  or  hav ing  heard  what  10 

o ther  peop le  say  about  the  dec is ion  you th ink  you may 

have been wrong  i t  i s  a lso  a  good  th ing  to  say a t  tha t  t ime 

I  thought  i t  was r igh t  bu t  I  have l i s tened to  what  so  and so  

has sa id  and I  am ab le  to  say I  th ink  I  may have been  

wrong I  th ink  he  may be r igh t ;  she  may be r igh t .    

So in  the  end…[ in tervene]             

MR KOKO:    Mos t  cer ta in ly.   

CHAIRPERSON:    Ja  tha t  i s  the  r igh t  th ing  to  do .   

MR KOKO:    Mos t  cer ta in ly.  

CHAIRPERSON:    Bu t  no t  to  say someth ing  is  wrong when 20 

i t  i s  r igh t  o r  i t  i s  r igh t  when i t  i s  wrong.   I  see  we have jus t  

gone ha l f  past  s ix .    

ADV SELEKA SC:    I  jus t  saw tha t  as  we l l  Cha i rperson.   

CHAIRPERSON:    Yes.   

ADV SELEKA SC:    And…[ in tervene]  
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CHAIRPERSON:    D id  you have one or  two quest ions to  

f ina l i se  or  shou ld  we jus t  ad journ  now? 

ADV SELEKA SC:    Le t  me t idy  up  the  las t  tes t imon ies  

then when we come back the  next  t ime we cou ld  go  s t ra igh t  

in to  the  t ransact i ons.   I  have jus t  two more ,  Mr Koko there 

is another one but  I  have not  given you the bundle so I  wi l l  

ask you when you have that  bundle.   The other one is th is  

that  your version both in the aff idavi t  and oral ly  and I  see i t  

is repeated in the let ter Chai r  which I  have handed up to you 

– the let ter dated the 3r d.   Is that  Mr Matona telephone to 10 

you over the weekend pr ior to your  suspension and he would 

have spoken with  you again about  the Sumi Tomo matter?  

Chairperson on that  let ter that  I  handed up that  is paragraph 

20 of  that  let ter.   I  wi l l  just  read i t  out .   That  is the let ter  

f rom Mr Koko’s at torneys.   Paragraph 20 says:  

“Mr Koko avers that  he had a telephone 

conversat ion wi th  Mr Matona on Sunday 8 

March 2015 dur ing which Mr Matona 

informed him that  he had been inst ructed by 

Mr Tsotsi  that  Mr Sekhasimbi had to be 20 

unsuspended. ”  

Now I  have not iced that  th is version is not  the same as you 

gave the Par l iamentary Port fo l io Commit tee.   Do you 

remember that? 

MR KOKO:   Chai r  no I  gave the same – I  gave the same 
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vers ion.  

ADV SELEKA SC:   You gave the same version.   Okay.   Wel l  

because you are a man of  remarkable memory.   Bundle 15B.  

MR KOKO:   Can I  put  th is away? 

ADV SELEKA SC:   15B  Just  push i t  to the side.    

CHAIRPERSON:   Wel l  I  just  want to say something in – wi th  

respect  to what is  wri t ten in paragraph 20 of  the let ter.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   Namely i t  would a straight forward matter 

for  the commission’s invest igators to establ ish whether a 10 

telephone conversat ion as Mr Koko al leges took place on 8 

March 2015.  

1.  I  do not  know whether the invest igators have checked 

that  and what they found i f  they did but  I  do know that  I  

have been told that  te lephone records I  th ink for  seven 

some of  the service providers whether i t  is Vodacom or 

MTN or whatever  I  am not  sure do not  keep records 

beyond three years or beyond f ive years.  

ADV SELEKA SC:   Ja they keep … 

CHAIRPERSON:   Now but  I  know that  what I  have been told  20 

is that  where for example the Publ ic Protector had obtained 

certain records dur ing her invest igat ion – certain records 

those are avai lable.   So I  am just  ment ioning to you what I  

have been told.  

MR KOKO:   But  Chair  I  gave the commission my te lephone 
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records.   I  have nothing to hide.   Twelve minutes – 12.3 

minutes.  

CHAIRPERSON:   Ja.  

MR KOKO:   On the 8 t h.  

CHAIRPERSON:   Ja.  

MR KOKO:   That  was how long the discussion Mr  Matona 

and I  had on the 8 t h.  

CHAIRPERSON:   Yes.   Yes.   No,  no what I  am saying is you 

– your at torneys say in that  paragraph i t  would be an easy 

thing for the commission to obtain the records of  that  10 

telephone conversat ion on the 8 March 2015.  

MR KOKO:   But  I  have done i t  for you and I  have given i t  to 

you.  

CHAIRPERSON:   Wel l  i f  you have given us that  that  is f ine 

but  I  am just  saying.  

MR KOKO:   Ja.  

CHAIRPERSON:   From what I  have been told i t  might  not  be 

so easy i f  you are talk ing about something that  happened 

more than three years ago or f ive years ago.  

MR KOKO:   Chai rman I  have noth ing to h ide.   I  may have 20 

made a mistake or two that  is why I  g ive you my telephone 

records.  

CHAIRPERSON:   Ja.  

MR KOKO:   I  said Mr Matona cal led me.  I  cal led Mr Matona.  

CHAIRPERSON:   Ja.  
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MR KOKO:   On the 7 t h and on the 8t h.  

CHAIRPERSON:   Ja.  

MR KOKO:   I  have highl ighted those cal ls on my telephone 

records.  

CHAIRPERSON:   Yes.  

MR KOKO:   And I  have given them to you.  

CHAIRPERSON:   Ja.    

ADV SELEKA SC:   Yes we wi l l  

CHAIRPERSON:   I  have not  seen them but  I  am – I  take i t  

that  the legal  team has got  them. 10 

ADV SELEKA SC:   Ja we..  

MR KOKO:   I  can check – i t  is  2015 so I  would have 

ant ic ipated this  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Chair  I  be l ieve we have been given some 

documentat ion this morning.   I  have not  looked at  i t .  

CHAIRPERSON:   Ja okay al r ight .  

ADV SELEKA SC:   But  here i t  is.   Chai rperson I  gave the 

page number 15B page 1082 Eskom Bundle 15.  

CHAIRPERSON:   Do I  need to look at  i t?  20 

ADV SELEKA SC:   Yes I  th ink i t  is important  Chai r.  

CHAIRPERSON:   Okay.   Okay.  

ADV SELEKA SC:   I t  is very important .   This is Mr Koko this 

wi l l  be the t ranscr ipt  of  your test imony at  the Parl iamentary 

Port fo l io Commit tee.  
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CHAIRPERSON:   B I  have got  18B.  

ADV SELEKA SC:   15.   15B.  

CHAIRPERSON:   15B? 

ADV SELEKA SC:   Yes.    

MR KOKO:   15.  Ja th is is 15 the page? 

CHAIRPERSON:   What is the page? 

ADV SELEKA SC:   1082.  

CHAIRPERSON:   1082? 

ADV SELEKA SC:   Correct  Chai r.    

CHAIRPERSON:   Yes.  10 

ADV SELEKA SC:   Yes.   So this is a t ranscr ipt  f rom the 

Parl iamentary Por t fo l io Commit tee.   I t  starts on page 1047 

but  – but  I  just  want to deal  wi th the point  here under 

considerat ion.   A t  the bot tom of  the page I  th ink Mr Koko 

here was being asked quest ions by Dr Layenge.  And the 

quest ion was:  

“You a l leged that  or  have an assumpt ion or a  

bel ief  that  Mr Tsotsi  suspended you for a  

reason that  you know.”  

What do you think the reason behind that  suspension means 20 

i f  i t  was unjust i f iable by Mr Tsotsi?  Then shal l  leave al l  that  

Mr Koko has given an answer there.   But  let  us go to the – to  

the last  – f rom the bot tom 1,  2,  3,  4 where he starts wi th the 

CEO.  From the bot tom 1,  2,  3,  4 the th i rd – the fourth l ine.  

“The CEO of  Eskom came to me said Mr  
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Koko you are making a problem for me 

because I  have an instruct ion f rom the 

Chairman that  you must  suspend Mr 

Sekhasimbi. ”  

Now you wi l l  see you say:   

“He came to me or both of  us are going to be 

suspended.  I  said but  Chief  I  have kept  you 

in the loop.   You know why I  d id what I  d id.   I  

wi l l  not  do i t . ”  

You said that  was on Thursday.   I  mean Mr Matona himsel f  10 

has conf i rmed that  he met wi th you in the off ice where you 

showed him that  let ter s igned by Mr Tsots i .   So you say that  

was on Thursday.   But  here is the part .  

“On Sunday I  got  a cal l  f rom the Chief  

Execut ive’s assistant . ”  

Who is the Chief  Execut ive?   Is i t  st i l l  Mr Matona? 

MR KOKO:   No.   The Chief  –  the assistant  of  the Chief  

Execut ive.  

ADV SELEKA SC:   No who is the Chief  Execut ive? 

MR KOKO:   I t  is Mr Matona.  20 

ADV SELEKA SC:   That  is Mr Matona.  

MR KOKO:   Yes.  

ADV SELEKA SC:   Okay who is  his assistant  – was his  

assistant? 

MR KOKO:   Mr Ndou.  
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ADV SELEKA SC:   Ndou? 

MR KOKO:   Yes.  

ADV SELEKA SC:    

“So on Sunday I  got  a cal l  f rom the Chief  

Execut ive’s assistant  so I  wi l l  say Mr Ndou 

he said what is happening?  I  be l ieve that  

there is an urgent  board meet ing on Monday 

to suspend you and the Chief .   I  sa id I  do not  

know but  I  heard something simi lar  f rom the 

Chief .   On Monday I  walked into the off ice I  10 

went to the Chief .   The PA said that  the Chief  

was not  there that  he was at  the board 

meet ing.   Mr Koko I  th ink i t  is about  you and 

the Chief .   I  lef t  the off ice and that  was when 

I  cal led Ms Daniels.   We were not  suspended 

on Monday. ”  

So there is di fferent  f rom what you are saying here in your 

let ter – the let ter  repeats your version in the aff idavi ts the 

vers ion that  you have said al l  a long at  least  here before us 

that  i t  was Mr Matona who cal led you on Sunday 8 March 20 

2015.  But  you told the Parl iamentary Port fo l io Commit tee 

that  under oath by the way that  i t  was the Chief ’s assistant .  

MR KOKO:   No,  no,  no.   Chair  my aff idavi t  is very clear and 

i f  you want to ni t -p ick that  I  used the wrong terminologies or 

whatever I  th ink Mr Seleka is t ry ing to – to make an honest  



12 JANUARY 2021 – DAY 326 
 

Page 240 of 244 
 

er ror of  memory on my part  to  suggest  that  a credibi l i ty issue 

is wrong is completely wrong.   When I  say i t  was – there is 

two issues here that  I  th ink he t ry ing to br ing to our  

at tent ion.  Mr Matona came to me so you cannot  come to you 

on the telephone.   That  is what he is t ry ing to say.   So – so 

he did not  come to me.  I f  fact  the telephone records shows 

that  I  cal led – I  made the cal l .   I  do not  – remember on my 

telephone records I  can only see the cal ls that  I  made.  I  

cannot see the telecom records that  I  have received.   I  

remember very wel l  having a discussion wi th the assistant  of  10 

the CE Mr Ndou I  remember very wel l .   I  mean I  know how 

he speaks.   Chief  was going on.   So that  happened.  So I  – I  

th ink Mr – and i t  is up to you to make the decision.  

CHAIRPERSON:   Yes.  

MR KOKO:   But  I  th ink Mr Seleka is making a mountain out  

of  nothing.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Chair  may I? 

CHAIRPERSON:   Let  me say Mr Seleka and then – you can 

then deal  wi th i t  or  address i t .   I  thought that  the evidence 20 

that  Mr Koko received a cal l  f rom the CE’s assistant  may not  

necessari ly have meant that  he did not  have a telephone 

conversat ion wi th  the Chief  Execut ive – Mr Koko.   Because 

he says here when speaking to the assistant  I  do not  know 

but  I  heard something simi lar f rom the Chief  which may 
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suggest  that  he had spoken to the Chief  Execut ive.   And the 

Chief  Execut ive had al ready told h im the same th ing.   But  

whether that  discussion was on Sunday the 8t h or  ear l ier 

might  be another issue.  

MR KOKO:   Wel l  I  have been talk ing to the Chief  on the 7 t h.  

CHAIRPERSON:   Yes.  

MR KOKO:   The telephone records wi l l  show extensively.  

CHAIRPERSON:   Yes.   Yes.   So – so I  th ink – but  to the 

extent  that  Mr Koko has provided telephone records that  

show that  he had a telephone conversat ion wi th Mr Matona 10 

on the 8t h I  am not  sure whether i f  he has provided that  you 

would be able to take the point  any further at  least  unt i l  what  

you have heard what Mr Matona has to say about that  … 

MR KOKO:   My disappointment Chair  is that  Mr Matona 

denies i t .   That  is the only disappointment.  

CHAIRPERSON:   Yes.   But  he… 

MR KOKO:   But  there i t  is factual .  

CHAIRPERSON:   But  he has not  – I  assume he has not  been 

shown your te lephone records so i t  may wel l  be that  when he 

is shown your – because he should be shown.  20 

ADV SELEKA SC:   No of  course he should be shown Chai r.  

CHAIRPERSON:   Yes.   But  we would l ike to hear  what he 

has to say about that .  

ADV SELEKA SC:   Correct  Chai r.  

CHAIRPERSON:   Ja.  
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ADV SELEKA SC:   We wi l l  a lso have a look at  the telephone 

records.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   But  what I  am doing Chai r  because I  see 

Mr Koko [00:13:43]  a part icu lar idea on me or view.  Al l  I  

have done is to read what he test i f ied.   He came to me.  He 

said that  was on Thursday.   And then he goes on to say:  

“On Saturday I  was cal led by the Chief  

Execut ive’s assistant . ”  

And he does not  say the Chief  Execut ive also cal led me on 10 

Saturday but  he says:  

“On Monday I  went to his off ice and the PA 

said he is not  there he is a meet ing I  be l ieve 

i t  is about  you.”  

MR KOKO:   But  I  a lso say I  heard f rom the CE.  

CHAIRPERSON:   I  am sorry but  –  yes you see you have to 

explore f i rst  h is – what he was talk ing about when he said I  

heard something simi lar f rom the Chief .  

ADV SELEKA SC:   Yes and simi lar Chai r.  

CHAIRPERSON:   But  i f  for example whatever the posi t ion is  20 

i f  he has provided proof  that  there was a telephone 

conversat ion between himsel f  and Mr Matona on the 8t h I  do 

not  th ink – I  am not  sure that  you can take this forward unt i l  

you have heard fu l ly f rom Mr Matona about … 

ADV SELEKA SC:   Of  course Chai r.  
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CHAIRPERSON:   About that  ja.  

ADV SELEKA SC:   Of  course I  was just  saying to him this is  

how he test i f ied.  

CHAIRPERSON:   Ja because Mr Matona might  say oh then 

maybe we did have the conversat ion and take i t  f rom there.   

You know.  So – but  i t  is important  that  that  be invest igated.  

ADV SELEKA SC:   Correct  Chai r.   I  agree.  

CHAIRPERSON:   I  th ink we should… 

ADV SELEKA SC:   I  th ink we should stop.  

CHAIRPERSON:   I  th ink we should adjourn.  10 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Ja.   We are going to have to – we wi l l  have 

to t ry  and make sure that  the date – the date that  I  wi l l  f ix  be 

a clear day for Mr Koko.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   So that  we can t ry  and f inal ise his  

evidence.   We wi l l  – I  wi l l  t ry and determine a date qui te 

soon.  

ADV BARRIE SC:   We appreciate that  Chair  because pr ior  

dates of  the meet ings were not  canvassed with us at  al l  20 

despi te the fact  that  we at  al l  t imes made i t  very,  very clear  

that  we wi l l  do our best  in al l  c i rcumstances to be where we 

are requested to be.   But  nevertheless simply not ices were 

issued to Mr Koko without  any pr ior consul tat ion.   We are 

heading into the fourth terms i t  makes l i fe di ff icul t .   So we 
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would appreciate that  courtesy.   Obviously at  some stage or  

another you know there has got  to  be a date and the f inal  – 

f inal  decision l ies wi th you and my learned f r iend.   But  we 

did appreciate the – what you have put  on record.   Thank 

you Si r.  

CHAIRPERSON:   No,  no,  no we – my plan is that  I  wi l l  

a l locate a ful l  day for Mr Koko so that  as far as possible he 

can complete his  evidence.   Thank you to al l  of  you for al l  

your cooperat ion that  we have been able to have an evening 

session.   Okay and my Registrar  please arrange for that  10 

meet ing that  I  said I  would l ike to have.   Communicate wi th  

Mr Seleka,  the Secretary and Mr Seleka wi l l  te l l  you who the 

other people should be that  should be brought in to that  

meet ing – coordinate and make al l  ar rangements.   I  would 

l ike to have that  meet ing before the end of  th is week.   Okay.   

Thank you very much we are going to adjourn.   We adjourn.  

ADV SELEKA SC:   Thank you Chai r.  

REGISTRAR:   A l l  r ise.  
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