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PROCEEDINGS RESUME ON 11 DECEMBER 2020  

CHAIRPERSON:   Good morn ing  Mr  Chaska lson,  good 

morn ing  eve rybody.  

ADV CHASKALSON SC:   Morn ing  Cha i r.  

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:   Our  w i tness th is  morn ing  is  Dr  

Weiss .   He is  jo in ing  us  f rom Germany remote ly.  

CHAIRPERSON:   Ja .  

ADV CHASKALSON SC:   H is  s ta tement  i s  BB8 but  be fore 

we admi t  i t  maybe we shou ld  swear  h im in  and ask  h im to  10 

conf i rm the  co r rec tness o f  i t?  

CHAIRPERSON:   Yes we w i l l  con t inue to  use Bund le  7  

ADV CHASKALSON SC:   7  and 8 .  

CHAIRPERSON:   And 8  okay a l r i gh t .   Good morn ing  Dr  

Weiss  can you hear  me? 

DR WEISS:   Good morn ing  Cha i rperson yes I  can hear  you.  

CHAIRPERSON:   Okay thank you.   P lease admin is te r  the  

oa th  or  a f f i rmat ion .  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

DR WEISS:   My name is  A lexander  Weiss .  20 

REGISTRAR:   Do you have any ob jec t ions to  tak ing  the  

prescr ibed oath?  

DR WEISS:   No I  do  no t .  

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  
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DR WEISS:   Yes I  do .  

REGISTRAR:   Do  you swear  the  ev idence you w i l l  g ive  w i l l  

be  the  t ru th ;  the  who le  t ru th  and noth ing  e l se  bu t  the  t ru th ;  

i f  so  p lease ra i se  your  r igh t  hand and say,  so  he lp  me God.  

DR WEISS:   So  he lp  me God.  

CHAIRPERSON:   Thank you ve ry  much.   Mr  Chaska lson.  

ADV VAN ZYL SC:   Cha i r  good morn ing  be fo re  we s ta r t  i t  

i s  Franco is  Van Zy l .  

CHAIRPERSON:   Yes.  

ADV VAN ZYL SC:  I  am rep resen t ing  Dr  Weiss .   I  p laced 10 

myse l f  on  record  yesterday.  

CHAIRPERSON:   Yes,  yes .  

ADV VAN ZYL SC:    Bu t  perhaps I  shou ld  do  i t  aga in .  

CHAIRPERSON:   Yes ja  p lease do i t  aga in .  

ADV VAN ZYL SC:   My name is  Franco is  Van Zy l  I  am an 

SC Cape Bar.   I  am act ing  fo r  Dr  Weiss  w i th  Mr  Jason 

Mi tche l l  o f  the  Johannesburg  Bar  as  my jun io r.   We are 

ins t ruc ted  by  Nor tons in  Johannesburg  and we ac t  fo r  Mr  

Weiss  in  h is  de l ibera t ions w i th  the  commiss ion .  

CHAIRPERSON:   Thank you ve ry  much Mr  Van Zy l .  20 

ADV VAN ZYL SC:    Thank you.  

CHAIRPERSON:   Thank you ve ry  much.   Mr  Chaska lson I  

wanted to  say e i ther  th i s  lamp is  no t  pos i t ioned the  way i t  

i s  no rmal l y  pos i t ioned o r  the  screen has been moved.   The  

–  so  I  am t ry ing  to  manage tha t  so  I  can see h im .   I  am 
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look ing  a t  the  techn ica l  peop le  I  th ink  they know what  they 

need to  do .   I s  i t  f ine  l i ke  th is?   Oh okay a l r i gh t .   Okay 

thank you Mr  Chaska lson.  

ADV CHASKALSON SC:   Thank you Cha i r.   Dr  Weiss  good  

morn ing .   Can we  f i rs t  conf i rm the  cor rec tness.  

DR WEISS:   Good morn ing .  

ADV CHASKALSON SC:   Can we f i rs t  con f i rm the  

cor rec tness o f  your  s ta tement  and  can I  ask  you to  go  to  

page 762 o f  Bund le  7  or  F i le  7  and  jus t  conf i rm tha t  tha t  i s  

the  s ta r t  o f  a  s ta tement  tha t  you have made and tha t  the  10 

s ta tement  runs to  781 and the  s ignatu re  on  781 is  you r  

s ignature?  

DR WEISS:   Wai t  a  second because I  was on my  bund le .   

So wh ich  page d id  you say 700?  

ADV CHASKALSON SC:   762.   There  shou ld  be  b lack  

number ing  on  the  top  le f t .  

DR WEISS:   62 .   Th is  i s  –  I  am sor ry  I  may have the  wrong  

f i le .   I  have a  f i le  F low o f  Funds  tha t  i s  Exh ib i t  VV8 and  

there in  my s ta tement  i s  inc luded.  

ADV VAN ZYL SC:   Dr  Weiss  i f  I  may come in  here  the  20 

page number  i s  on  the  le f t  hand top  o f  the  pages.  

DR WEISS:   Okay.   Ah okay,  okay.   Now I  ge t  you.   Thank 

you.   Thank you Mr  Van Zy l .   Ja  th is  reads as  my s ta tement  

abso lu te l y  cor rec t .  

ADV CHASKALSON SC:   And  can you conf i rm the  
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cor rec tness o f  the  contents  o f  tha t  s ta tement?  

DR WEISS:   As  fa r  as  I  see i t  here  th is  s ta tement  i s  cor rec t  

and a l so  my s ignature  da ted 25 November  i s  cor rec t  

Cha i rperson.   By the  way I  canno t  see you.   I  on ly  see a  

b lack  screen I  do  no t  know whethe r  tha t  i s  a  [00 :05 :21] .    

CHAIRPERSON:   Oh you cannot  see us?  

DR WEISS:   That  i s  cor rec t  Cha i r.  

CHAIRPERSON:   Oh.   Okay.   Sha l l  we –  sha l l  we ad journ  

fo r  f i ve  m inutes?   

ADV CHASKALSON SC:   Okay Dr  Weiss  apparent ly  i f  10 

there  is  a  de lay  in  the  commencement  o f  the  l i ve  s t ream 

are  you happy to  cont inue w i thout  see ing  us  bu t  jus t  

hear ing  us?  

DR WEISS:   I  am abso lu te l y  happy to  cont inue w i thout  

see ing  you.   I  guess i t  wou ld  be  you know very  a t t rac t i ve  

see ing  you but… 

ADV CHASKALSON SC:   Far  f rom i t  Dr  Weiss .  

DR WEISS:   I  can  a lso  do  w i th  the  b lack  one.  

CHAIRPERSON:   Wel l  we can see  you so  –  and we  do see 

your  counse l .  20 

DR WEISS:   Exce l len t .  

CHAIRPERSON:   When he s tands up as  we l l .   Okay  a l r igh t .  

DR WEISS:   I t  i s  exce l len t .  

CHAIRPERSON:   Mr  Chaska lson.  

DR WEISS:   Thank you.  
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CHAIRPERSON:   Do you know whether  whatever  the  de lay 

i s  may –  we migh t  see –  he  might  see us  wh i le  we –  he  is  

g iv ing  ev idence o r  i s  i t  go ing  to  –  to  take  too  long?  

ADV CHASKALSON SC:   I  am to ld  i t  –  f i ve  m inutes  I  am 

to ld .  

CHAIRPERSON:   Oh okay no tha t  i s  a l r igh t ,  tha t  i s  a l r igh t .   

Le t  us  cont inue.   I f  i t  i s  go ing  to  –  i f  i t  i s  ab le  to  come in  

as  we cont inue le t  us  do  tha t .   And i f  there  i s  go ing  to  be  a 

need to  ad journ  fo r  whatever  tha t  m ight  need  to  be 

ad jus ted  we w i l l  do  tha t .   So Dr  Weiss  a t  leas t  I  –  we are  10 

to ld  tha t  a f te r  f i ve  m inutes  o r  so  you shou ld  be  ab le  to  see  

us .   Okay a l r i gh t .  

DR WEISS:   That  i s  exce l len t  I  am look ing  fo rward  to  tha t  

moment .  

ADV CHASKALSON SC:   Dr  Weiss  be fo re… 

CHAIRPERSON:   I  see  Mr  Chaska lson wants  to  re to r t .  

ADV CHASKALSON SC:   No I  do  no t  want  to  re to r t  a t  a l l .   

Maybe i f  we can get  go ing  by  –  cou ld  you br ie f l y  desc r ibe  

to  the  Cha i r  who  you are  and what  your  ro le  a t  McK insey 

was in  re la t ion  to  p ro jec ts  in  South  A f r i ca?  And I  am 20 

th ink ing  he re  o f  what  you se t  ou t .  

DR WEISS:   Yes.  

ADV CHASKALSON SC:   In  paragraphs 1  and 8  o f  your  

s ta tement .  

DR WEISS:   Okay pe r fec t  I  am ve ry  happy to  p rov ide  th is  
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in fo rmat ion .   So Cha i r  my name is  A lexander  Weiss  I  am a 

sen ior  pa r tner  w i th  McK insey and Company.   I  am work ing  

here  i t  was my  21 s t  year  now wi th  McK insey.   Some 

educat ion  I  have  a  combined d ip loma o f  c iv i l  eng ineer ing  

and bus iness admin is t ra t ion  and a f te r  tha t  I  f i rs t  d id  a  PHD 

in  C iv i l  Eng ineer ing  and a f te r  tha t  I  d id  another  PHD in  

Bus iness Admin i s t ra t ion  and [00 :08 :35]  two s ta t ions I  

ac tua l l y  came to  jo in  McK insey as  a  consu l tan t  f i rs t  and  

then deve loped w i th in  th is  company.   I  am actua l l y  here  

respons ib le  main ly  fo r  southern  c l ien ts  and in f ras t ruc ture  10 

and e lec t r i c i t y  space and in  tha t  contex t  had a lso  the  

honour  to  ge t  to  know South  A f r i ca  and a lso  SARS,  Eskom 

in  var ious pro jec ts  s ta r t ing  f rom 2005 unt i l  m id-2017 where  

we unfor tunate ly  then had to  d is rup ts  o r  in te r rup t  our  

suppor t  g iven you  know the  events  la te r.  

ADV CHASKALSON SC:   Dr  Weiss  i f  I  can  jus t  take  you 

out  o f  the  –  the  t ra in  o f  you r  s ta tement  b r ie f l y  and  to  ask  

you to  answer  a  quest ion  wh ich  I  a lso  asked Dr  F ine  

yesterday jus t  to  ge t  ou t  o f  the  way.   D id  you in  any  o f  your  

dea l ings re la t ing  to  Eskom have  any contac t  w i th  Sa l im 20 

Essa?  

DR WEISS:   Cha i r  no  I  can con f i rm tha t  I  d id  no t  have  

contac t  to  Mr  Essa a t  leas t  no t  tha t  I  am aware  o f .   I  d id  

no t  have contac t  w i th  Mr  Essa.  

ADV CHASKALSON SC:   Thank you Dr  Weiss  and w i th  tha t  



11 DECEMBER 2020 – DAY 323 
 

Page 9 of 232 
 

ou t  o f  the  way can we address the  f i rs t  top ic  tha t  we wou ld  

l i ke  you to  speak to  today wh ich  was the  process o f  on-

board ing  o f  Mr  Ano j  S ingh when he moved f rom Transnet  to  

Eskom and i t  i s  a  top ic  tha t  you address a t  pages  13 to  – 

sor ry  paragraphs  13 to  15  o f  you r  s ta tement .   Cou ld  you 

te l l  the  Cha i r.  

DR WEISS:   Ja .  

ADV CHASKALSON SC:   What  happened in  tha t  regard .  

DR WEISS:   Ja  abso lu te ly.   And Cha i r  p lease a l low me to  

a lso  prov ide  some add i t iona l  background in fo rmat ion  and  10 

contex t  in fo rmat ion  here?  So to  end o f f  here .  

ADV CHASKALSON SC:   Sor ry  Dr  Weiss .  

DR WEISS:   To  end o f f  here .  

ADV CHASKALSON SC:   Sor ry  to  in te r rup t  Dr  Weiss  i f  a t  

any s tage you want  to  add anyth ing  beyond tha t  wh ich  I  am 

inv i t ing  you to  say a t  th is  po in t  p lease fee l  f ree .   Th is  –  

th is  p rocess to  beg in  w i th  i s  rea l l y  ge t t ing  you to  pu t  your  

s ta tement  on  record  and I  do  no t  want  to  de termine what  

you do and do not  say  in  tha t  regard .   So do not  fee l  

const ra ined by  a  focus on  my quest ions tha t  you may  20 

regard  as  too  nar row.  

DR WEISS:   Thank you Cha i rpe rson I  –  tha t  i t  i s  an  

abso lu te  p leasure  tha t  you prov ide  me th is  f reedom.   So in  

2014 we had the  s i tua t ion  tha t  Eskom was in  a  ve ry  

d i f f i cu l t  s i tua t ion .   There  are  mu l t ip le  years  be fo re  cost  
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esca la t ions they are  ac tua l l y  way  above the  in f la t ion  ra te  

wh ich  then resu l ted  in to  e lec t r i c i t y  ta r i f f s  h ik ing  way  

beyond in f la t ion  g iv ing  some s t ra in  to  the  count ry.  

 And to  make th ings worse  they a lso  had a  s i tua t ion  

where  espec ia l l y  by  the  end o f  2014 we exper ienced qu i te  

s ign i f i can t  load shedd ings.  

 Both  o f  these th ings are  obv ious l y  cha l lenges to  the  

peop le  o f  South  A f r i ca .   Then the re  was a  per iod  tha t  you 

are  re fer r i ng  to  tha t  where  Mr  S ingh and Mr  Mole fe  ac tua l l y  

go t  announced as  the  new CFO and respect ive ly  CEO of  10 

Eskom at  th is  t ime.   And tha t  was unfo r tunate ly  no t  an 

unusua l  s i tua t ion  so  in  the  t ime I  wou ld  say in  the  decade 

before  tha t  I  served you know Eskom as a  consu l t an t  you 

know wi th  in te r rup t ions I  had exper ienced qu i te  a  number  

more  than a  dozen o f  new CEO’s  and CFO’s  a t  Eskom.  

 And i f  you have tha t  f requent  leadersh ip  changes a t  

such an impor tan t  and p roud organ isa t ion  you  cou ld  

imag ine  tha t  everybody who comes  in  has on ly  a  very,  very  

shor t  t ime fo r  ge t t ing  up  to  speed and p lease apo log ise  fo r  

th is  words ja  bas i ca l l y  you know ge t t ing  in to  the  bus iness.  20 

 So s ince  we as  McK insey as  an  ins t i tu t ion  have  

done s ign i f i can t  work  over  th is  t ime we fe l t  i t  was  our  du ty  

to  you know co l lec t  the  in fo rmat ion  and the  exper ience tha t  

we had and p resented tha t  to  the  incoming leadersh ip  

team.  
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 We a lso  p rov ided tha t  to  the  p redecessors  o f  Mr  

S ingh and Mr  Mo le fe .   So we had  a  s tand ing  i f  you  want  

and you know i t  sounds [00 :13 :40 ]  bu t  we had a  s tand ing  

pack as  they bas ica l l y  spoke about  the  cur ren t  s i tua t ion  

and a lso  where  a re  the  cha l lenges  fo r  our  po ten t ia l  leavers  

prepared because the  prev ious CEO Mr  Tshed iso  Matona 

even came in  tha t  you know long before .   We upgraded the  

co l lec t ion  o f  in fo rmat ion  the re  and a lso  pu t  an  emphas is  

tha t  the  e f fec ts  tha t  we exper ienced tha t  can even became 

more  severe  ja  so  tha t  the  power  ou tages came back tha t  10 

ac tua l l y  in  the  t imef rame a t  a round 2008 exper ience they 

were  exper ienced  before  tha t  was rea l l y  d i s tu rb ing  and you 

know requ i red  fo r  some act ion .   And so  when i t  was c lear  

tha t  Mr  S ingh and Mr  Mole fe  move over  and they were  f i rs t  

seconded to  Eskom we approached them you know asked  

humbly  fo r  the  poss ib i l i t y  to  p resent  th is  in fo rmat ion  and  

you know and then d i scuss w i th  them.   Th is  i s  you know 

how we got  to  know them and a l so  how we prov ided them 

wi th  in fo rmat ion  wh i le  they were  incoming.  

ADV CHASKALSON SC:   And can I  ask  who –  who made 20 

the  approach to  Mr  S ingh in  pa r t i cu la r?   D id  i t  come f rom 

McKinsey or  d id  i t  come f rom Reg iments?  

DR WEISS:   The –  the  approach i t se l f  you know perhaps a  

l i t t le  b i t  more  contex t .   We had a  c l ien t  serv ice  team and 

Mr  Dav id  F ine  my  co l league tha t  tes t i f ied  yesterday among  
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o thers  were  par t  o f  th is  c l ien t  serv i ce  team.   There  was  

[00 :15 :41]  Mr  Vikas Sagar  there  was Mr  Nobadua [? ]  who 

were  par t  o f  tha t  c l ien t  serv ice  team and he has a  day to  

day job  w i th  them typ i ca l  in  tha t  case tha t  th is  team 

actua l l y  approached Mr  S ingh o f fe red  our  he lp  to  p rov ide  a  

perspect ive  on  how we saw the  s i tua t ion  and a lso  you know 

how we ac tua l l y  wou ld  go  about  i t .   And th is  i s  to  my 

knowledge how th is  meet ing  or ig ina ted .  

ADV CHASKALSON SC:   Sor ry  to  dwel l  on  th is  po in t  bu t  

you have ment ioned Dr  F ine  and Mr  Dur r  wou ld  Mr  Sagar  10 

have been par t  o f  tha t  c l ien t  serv ices  team as we l l?  

DR WEISS:   I  thought  I  ment ioned h im as we l l .   I f  I  d id  no t  

then p lease take  i t  to  me be ing  o ld  ja .  

ADV CHASKALSON SC:   That  may we l l  have been my 

mis take not  yours .   I f  i t  was I  apo log ise .   P lease cont inue.   

I s  tha t  what  –  i s  tha t  essent ia l l y  a l l  you  wou ld  say by  way 

o f  in t roduct ion  to  the  top ic  o f  the  ro le  tha t  you p layed in  

on-board ing  Mr  S ingh?  

DR WEISS:   That  i s  cor rec t .   So tha t  was the  f i rs t  on-

board ing .   I  am sor ry  Cha i r.  20 

ADV CHASKALSON SC:   No prob lem.   Then the  second  

top ic  we asked you to  address was the  top  eng ineers  

program or  the  tu rna round program.   Can you te l l  the  Cha i r  

f i rs t  o f  a l l  about  the  or ig ina l  top  eng ineers  program and  

then we w i l l  dea l  separa te ly  w i th  the  a t tempts  to  ex tend 
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tha t  p rog ram in  2015 and 16.ha i r  f i rs t  o f  a l l  about  the  

or ig ina l  top  eng ineers  program and then we w i l l  dea l  

separa te ly  w i th  the  a t tempts  to  ex tend tha t  p rog ram in  

2015 and 16.   Sor ry  can you speak  to  the  Cha i rperson.  

DR WEISS:   Thank you Cha i r  fo r  tha t  oppor tun i ty  yes .   Yes.   

Cha i r  the  tope eng ineers  program s tar ted  indeed a t  a round  

2013.   The in ten t ion  o f  th is  top  eng ineers  prog ram was 

rea l l y  empowerment .  So the  –  we had d iscuss ions w i th  the  

leadersh ip  team back then and we were  th ink ing  how can 

we suppor t  the  deve lopment  o f  young b lack  ta len t  no t  on ly  10 

in  the  fo rm o f  you  know g iv ing  away a  share  o f  ou r  fees bu t  

beyond and on  top  o f  tha t  do ing  a  cont r ibu t ion  o f  

deve lop ing  eng ineer ing  ta len t  w i th in  Eskom to  ga in  

capab i l i t ies  tha t  we as  management  consu l tan ts  had.  

 So there  was a  se lec t ion  process and you know k ind  

o f  the  leadersh ip  team o f  Eskom back a t  tha t  t ime rea l l y  

apprec ia ted  th is  idea.   I  pe rsona l ly  must  say  I  a l so  t ru l y  

bought  in to  th is  idea s t i l l .    

 We had then se lec ted  these eng ineers  and you 

know for  the  program i t  was a  ve ry  pro fess iona l  se lec t ion  20 

process.   I  th ink  in  the  f i rs t  yea r  we adver t i sed across  

Eskom for  t a len t  to  app ly.   We got  i f  I  am not  m is taken 

someth ing  you know 400 to  600  app l i ca t ions then ran  a  

fu l l - f ledged McKinsey in te rv iew p rocess on  them and we  

f ind  new ta len ted  peop le .   So we took the  f i rs t  cohor t  we  
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ca l l  them in to  the  –  in to  the  program and then they ran  

a longs ide  us  as  add i t iona l  resources a t  McK insey p ro jec ts .  

 Th is  had benef i t  fo r  everybody.   I t  sa id  –  i t  has  –  

had benef i t s  fo r  Eskom because  we had to  o f fe r  on ly  

smal le r  teams because you know Eskom then you know 

f i l l ed  add i t iona l  resources by  these top  eng ineers .   

 I t  had a  super,  super  k ind  o f  impact  –  a  ve ry  

pos i t i ve  impact  on  these top  eng ineers  ge t  them la te r  on  

some s tage a t  Eskom some went  ou ts ide  and got  rea l l y  

good pos i t ions .   And i t  a lso  you know had an advantage fo r  10 

McK insey because you know we  were  no t  on l y  ab le  to  

p rov ide  tex tua l  adv i ce  by  v ia  these top  eng ineers  t ha t  you 

know had natura l  re la t ionsh ips  w i th in  Eskom they a l so  

made imp lementa t ion  happen and much bet te r  happen than 

we cou ld  have done th is  on  ourse lves.  

 So we t ra ined the  f i rs t  cohor t .   Th i s  has proven  

successfu l .   Then  we t ra ined a  second cohor t  and we h i red  

and t ra ined the  second cohor t .   Aga in  the  same th ing  you  

know we d id  then you know a  fes t i ve  funct ion  where  we 

bas ica l l y  g raduated them and you know th is  was –  th is  was 20 

l i ke  deep ly,  deep ly  they go t  access to  McK insey IP,  they 

were  t ra ined a t  McK insey t ra in ing  events .  They had  access  

to  our  knowledge  data  base so  i t  was a  rea l  coopera t ion  

and rea l  ta len t  bu i ld ing  beyond th is  b lack  economic  

empowerment  cont r ibu t ion  tha t  we  had.  
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 Then a t  a round  end o f  2014  when we were  

d iscuss ing  about  the  th i rd  cohor t  the  d iscuss ion  came up  

and he re  fund ing  fo r  such a  p rog ram g iven the  d i re  

f inanc ia l  s i tua t ion  and a l so  the  d i re  per fo rmance s i tua t ion  

tha t  I  jus t  was ta lk ing  about  d id  no t  a l low Eskom to  fund 

fo r  th is  so  in  the  d iscuss ion  w i th  Eskom we came about  to  

be  k ind  o f  you know have f ind  another  fund ing  mechan ism 

and we o f fe red  to  go  fo r  a  p rocurement  p rog ram to  ac tua l l y  

rea l i se  procurement  sav ings and then f rom tha t  share  o f  

p rocu rement  sav ings we wou ld  pay the  costs  f o r  the  10 

programme and  you know in  para l le l  a lso  had the  

oppor tun i ty  to  t ra in  the  th i rd  cohor t  on  th is  p rogram.  

 So tha t  was the  or ig ina t ion  o f  the  top  eng ineers  

program and i f  I  look  a t  th is  f rom today I  can a lso  see w i th  

qu i te  some pr ide  how the  –  some o f  the  par t i c ipants  in  the  

sub-eng ineers  program a re  now you know now rea l l y  made 

a  ca ree r  ins ide  and outs ide  Eskom.  

ADV CHASKALSON SC:   And Dr  Weiss  can you –  I  

unders tand tha t  in  the  course  o f  2015 there  were  fo rmal  

negot ia t ions  be tween Eskom and McKinsey about  an  20 

appo in tment  fo r  a  new top  eng ineer ’s  cont rac t  be tween 

McKinsey and Eskom.   Can you te l l  the  Cha i r  abou t  those  

negot ia t ions  and when they s ta r ted  and how they  

progressed?  

DR WEISS:   Cha i r  you a re  cor rec t .   So where  I  jus t  
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s topped you know on th is  o f fe r i ng  on  the  th i rd  cohor t  tha t  

was –  i t  on ly  inc luded procurement  ja .   I t  was never  s igh t  

nor  exerc ised a t  th is  po in t  in  t ime.   Because you know then  

there  was th is  leadersh ip  [00 :23 :33]  as  you know we heard  

a lso  a  few days ago  w i th  some execut ives  leav ing ,  a  new 

CEO coming in ,  a  new CFO coming  in  so  bas i ca l l y  tha t  was 

on ho ld .  

 Now the  on  boarded the  new CFO and COO wi th  ou r  

ab i l i t i es  the  in fo rmat ion  tha t  we  had you know tha t  we 

prov ided to  them and i t  became c lea r  tha t  there  was a  10 

tu rna round requ i red  in  –  in  a  number  o f  d imens ions.   And 

th is  bas ica l l y  was the  resu l t  o f  the  on  board ing  ac t iv i t ies  

tha t  we had w i th  Mr  S ingh and Mr  Mole fe .  

 So and tha t  was  a t  a round May/June 2015 when  

tha t  t ransp i red .   A t  the  same t ime there  was s t i l l  our  

p roposa l  on  the  tab le  to  do  a  p rogram tha t  jus t  en ta i led  

procu rement  tha t  we have done way befo re  th is  new 

management  team in  and the  request  came up can ’ t  we  

leve rage th i s  top  eng ineers  prog ram but  expand the  scope  

f rom on ly  p rocu rement  to  add i t iona l  work  s t reams such as  20 

power  genera t ion ,  such as  pr imary  energy,  such as  c lay  

management ,  such as  f inanc ia ls  and so  on  and so  on .  

 And you know then a  negot ia to r  o r  a  –  so  you know 

boss approva l  was obta ined to  s ta r t  such a  negot ia t ion  on  

such a  prog ram and bought  to  my knowledge gave approva l  
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under  the  cond i t ion  tha t  th is  p rog ram does not  cos t  Eskom 

a s ing le  penny.   Because remember  Eskom was s t i l l  i n  th is  

d i re  f inanc ia l  s i tua t ion .  

 And I  a l so  have  to  admi t  why we were  happy to  

expand scope we  were  a lso  f r igh tened to  death  about  par ts  

o f  the  scope ja .   And you know espec ia l l y  the  genera t ion 

par t .    

 Remember  you k ind  o f  the  i n ten t ion  was to  i ncrease 

the  energy ava i lab i l i t y  tha t  i s  a  measure  fo r  you know how 

o f ten  can you opera te  a  power  s ta t ion  and you ac tua l l y  10 

want  to  opera te  i t?   And th is  was over  the  past  f i ve  years  

on  a  s l id ing  scope w i th  Eskom.   That  means tha t  the 

energy ava i lab i l i ty  fac tor  bas i ca l l y  the  ava i lab i l i t y  o f  the 

power  s ta t ion  feed dec l ined the  past  f i ve  years  you know 

f rom I  do  no t  know 75 to  68% or  someth ing  l i ke  tha t  due to  

main tenance cha l lenges and you know a l l  the  contex t  tha t  

you are  a lso  we l l  aware  o f .  

 And now you know we were  asked to  expand the  

scope in to  par ts  o f  the  program where  we knew we  had a  

de ter io ra t ing  pe r fo rmance.   I t  was  not  so  easy to  s top  you  20 

know th i s  ava i lab i l i t y  th ing  so  hence we entered th is  

negot ia t ion  and had rea l l y  long negot ia t ions  w i th  Eskom.  

 The negot ia t ions  las ted  f rom Ju ly  2015 to  a t  and 

around November  2015 and –  so  th is  was a  process Cha i r  

tha t  I  do  no t  know the  exact  number  o f  days bu t  you know 
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p lus  m inus we have negot ia ted  th i r t y  day 30  days and th is  

was not  l i ke  you know ha l f  an  hour  he re ,  ha l f  an  hour  the re  

th is  was fu l l  day  negot ia t ion  on  these mat te rs  in  o rder  to  

come to  a  scope and an approach tha t  cou ld  ac tua l l y  

de l i ver  aga ins t  the  asp i ra t ions  tha t  were  fo rmula ted .  

ADV CHASKALSON SC:   And as  I  unders tand  those 

negot ia t ions  commenced around Ju ly  2015,  i s  tha t  cor rec t?  

DR WEISS:   They  s ta r ted  a t  Ju l y  2015 and ended a t  a round 

November  2015 tha t  i s  co r rec t .  

ADV CHASKALSON SC:   Bu t  the  s igned le t te r  o f  10 

ins t ruc t ion  tha t  gave McKinsey comfor t  in  re la t ion  to  th is  

appo in tment  was  on ly  fu rn i shed o r  a t  any ra te  i t  i s  da ted  

17 December  2015.   I s  tha t  cor rec t?  

DR WEISS:   That  i s  cor rec t .  

ADV CHASKALSON SC:   So  in  November  2015 even i f  the  

negot ia t ions  had  been comple ted  you d id  no t  s i t  w i th  the  

s igned document  in  your  hands conf i rm ing tha t  you had the  

appo in tment?  

DR WEISS:   That  i s  cor rec t  Cha i r.  

ADV CHASKALSON SC:   Was  there  any ta lk  w i th in  20 

McKinsey about  go ing  to  Eskom leadersh ip  or  to  se t t ing  up  

a  meet ing  w i th  Eskom leadersh ip  to  push th rough the  

s igned appo in tment  le t te r  tha t  McK insey was look ing  fo r  a t  

tha t  s tage?  

DR WEISS:   Cha i r  we –  I  am not  push ing  anybody  or  you 
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know t ry ing  to  pu t  p ressure  on  anybody.   The reason fo r  

the  de lay  or  [00 :29 :10]  was a  techn ica l  reason.   And th is  

techn ica l  reason tha t  la te r  on  a lso  was c i ted  in  the  med ia  

and in  var ious invest iga t ion  was whether  there  was a  

quest ion  whether  th is  impact  based cont rac t  i s  ac tua l l y  

a l lowab le  under  the  Nat iona l  Treasury  gu ide l ine .   Back 

then Nat iona l  Treasury  I  do  no t  know whether  i t  i s  s t i l l  the 

case pub l i shed ins t ruc t ions on  how to  –  how to  cont rac t  

consu l tan t  work .   And the  measure  tha t  was the re  was an  

hour ly  fee .   Now th is  wou ld  have  cont rad ic ted  the  board  10 

dec is ion  tha t  th is  is not  al lowed to cost  . . . [ ind ist inct ]  

[00:00:01]  to  Eskom, ja.   But  i t  must  be paid out  of  the fees.   

So hence,  there was a discussion and there was also legal  

engagements in between, both on McKinsey’s s ide and on 

the Eskom’s s ide.    

 What -  you know,  whether i t  is permissible to have this  

type of  contractual  arrangement actual ly making work.   And 

then later on,  you know, as you fol low and you sa id i t  

correct ly Mr Chairperson.    

 Yesterday,  is that  an Eskom was producing this let ter,  20 

saying that  i t  is  going to af ter  approval  f rom Nat ional  

Treasury and actual ly went out  af ter  approval  to Nat ional  

Treasury and then informed us in the f i rst  Steer ing 

Commit tee that  they actual ly have obtained i t ,  approval  f rom 

Nat ional  Treasury.  
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ADV CHASKALSON SC :    When you got  your let ter of  

instruct ion in December 2015,  did  you understand,  at  that  

point ,  that  the issue of  Nat ional  Treasury approval  was st i l l  

pending?  That  Eskom was st i l l  seeking Nat ional  Treasury 

approval  or  that  they had al ready been given Nat ional  

Treasury approval? 

DR WEISS :    You are exact ly correct  Chai rperson.   We were 

under the impression that  we would st i l l  – that  they are st i l l  

underway,  obtaining Nat ional  Treasury approval .   And you 

know, i f  we go to this – i f  we go to this Let ter of  Acceptance.   10 

I t  is somehow here in the annexure.   I t  is Annexure AW-6 

Bundle,  page 898.   Let  me pul l  that  up.   I t  a lso speci f ied – 

also speci f ies exact ly – i t  is speci f ied that  same way.    

 Ja.   I t  is a condi t ion of  the – second paragraph.   I t  is a  

condi t ion of  the acceptance that  in Eskom considered 

opinion of  the Nat ional  Treasury’s inst ruct ion were al l  

through the l i fe of  the cont ract .    

 In an unl ikely eventual i ty that  the sa id opinion is  

conclusive ly al tered,  part ies should agree to rev iew the 

contract  payment basis to an electoral(?) revised(?) 20 

[00:02:40]  opinion.    

 So that  then we knew that  they st i l l  had to  be 

approached because i t  was over the years,  that  they st i l l  had 

to approach Nat ional  Treasury.    

 I t  was our understanding that  in case Nat ional  Treasury 
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conf i rmat ion would not  be obtained,  then there would be a 

di fferent  form of  contract  again wi th the – under which then 

the works could cont inue.  

ADV CHASKALSON SC :    And then you start  at  work in 

January on essent ia l ly th is basis that  wi th Treasury approval  

the . . . [ intervenes]   

DR WEISS :    That  is correct  Chai r.  

ADV CHASKALSON SC :    Can I  just  . . . [ intervenes]   

DR WEISS :    That  is correct  Chai r.  

ADV CHASKALSON SC :    Can you talk br ief ly about  the 10 

work that  you did and the impact  that  that  work had? 

CHAIRPERSON :    I  am sorry Dr Weiss and Mr Chaskalson 

. . . [ intervenes]   

DR WEISS :    Absolutely Chai r.   I  can.  

CHAIRPERSON :    Sorry,  mister. . .   Dr Weiss.   I  th ink the two 

of  you knew what  Mr Chaskalson’s quest ion was but  he d id 

not  f in ish i t  and Dr Weiss responded.  [ laughs]   You were 

asking Mr Chaskalson whether – when they started the work 

at  the beginning of  the year,  they started i t  on a certain 

basis but  you d id not  f in ish saying what the basis was.  20 

ADV CHASKALSON SC :    Yes.   Dr Weiss,  I  d id  

. . . [ intervenes]   

[Part ies intervening each other – unclear]  

ADV CHASKALSON SC :    I  am sorry . . . [ intervenes]   

CHAIRPERSON :    The two of  you forgot  about  me.  [ laughs]    
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DR WEISS :    [ laughs]    

ADV CHASKALSON SC :    [ laughs]   Sorry Chai r.   I  was 

asking Dr Weiss when they started in January,  i t  was st i l l  on 

the basis the Treasury approval  was pending and hopeful ly 

Treasury approval  would be obtained,  in which case,  the r isk 

based arrangement would be implemented.  

CHAIRPERSON :    Yes.  

ADV CHASKALSON SC :    But  i f  Treasury approval  was not  

obtained,  then the fee structure would have to be revisi ted 

wi thin the parameters . . . [ intervenes]   10 

CHAIRPERSON :    Yes.  

ADV CHASKALSON SC :    . . .of  what Treasury al lowed.  

CHAIRPERSON :    Yes.   That  is what you were conf i rming 

Dr Weiss.   Is that  correct? 

DR WEISS :    Yes,  that  was exact ly what I  was conf i rming.   

And this is also how I  stand – understand Annexure AW-6,  

the Let ter of  Acceptance.   That  was my ful l  understanding 

. . . [ intervenes]   

CHAIRPERSON :    Yes,  okay.   No,  that  is f ine.   I  have also 

looked at  that  le t ter at  page 898.   So.   Okay you may 20 

cont inue Mr Chaskalson.  

DR WEISS :    Exact ly.  

ADV CHASKALSON SC :    Dr Weiss,  can you tel l  the Chair  a 

l i t t le about  the nature of  the work that  you did and what 

impacts you were able to achieve wi thin the t ime that  the 
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project  ran? 

DR WEISS :    Absolute ly.   Chai r,  we ran through this ent i re 

per iod. .   You know,  and i t  was not  only me.  Ja.   I  would l ike 

to give credi t  a lso for the wonderful  staff  here at  Eskom.  

They real ly have qual i f ied guys there.   The top engineers.    

 But  also the team that  was not  on the f leet  and i t  were 

real ly guys and. . .   But  one thing that  I  a lso wanted to say.   

Remember,  th is was al l  a hundred percent  at  r isk.    

 So we sent  our ent i re team there not  knowing whether  

we are get t ing paid in the end and whether we are able to  10 

achieve the impact .    

 We had a number of  work st reams.   One was actual ly in 

power generat ion.   We were g iven as a pro ject  basis,  

basical ly,  the Majuba Power Stat ion,  where we very wel l  

cooperated wi th the Majuba Power Stat ion Team back in 

these days.   And you know, the loss was remarkable.  

 You know, I  th ink we got  – we took the power stat ion at  a  

viabi l i ty of  63% in the beginning of  2016.   When we lef t  the 

power stat ion we had the viabi l i ty o f  84%.   

 And you know just  to – this is  basical ly – the f ixed uni t  20 

power stat ion,  i t  is basical ly as you are adding an addi t ional  

uni t ,  r ight?  And you need this increased viab i l i ty to prevent  

load shedding.    

 And so,  I  am also personal ly very sad that  we could not  

cont inue the work and supported Eskom in signi f icant ly 
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increasing the viabi l i ty factor for the ent i re f leet  thereaf ter  

again.   The measures are st i l l  there,  you know, but  we were 

interrupted there.   So that  was one thing.    

 Then the second work stream was the coal  work st ream.   

On the coal  work st ream, we had histor ic  costs escalat ions 

up unt i l  2016 at  16% per year.    

 You know,  for that  year that  we were there and worked 

wi th the pr imary Energy Team, we managed to get  the costs 

escalat ion down to 3.5% only.   Ja,  f rom 16% to 3.5% only.    

 And this is – you know, we – you know, also new 10 

contracts that  we were str ik ing then. .   You know that  Eskom 

was st r ik ing then.   We reduced the new pr ice on,  you know,  

f rom between 5% and 15%.  And at  the cost ,  p lus mines by 

the end of  the year,  we managed to get  one mi l l ion addi t ional  

tons of  coal  out  of  there.    

 And we worked on cla ims.   I  th ink we reduced the claim 

volume that  was at  . . . [ indist inct ]  [00:08:34]  back then,  you 

know,  by around 15 – 20 bi l l ion.   And on procurement,  we 

ident i f ied dur ing the t ime that  we were there,  around 3 bi l l ion 

savings out  of  which when we lef t  the programme.   20 

 So when our cont ract  was cancel led by mid-year,  a l ready 

R 1 bi l l ion was real ised.   So,  besides that ,  we t rained the 

next  coal  . . . [ indist inct ]  [00:09:05]  and the top engineers has 

been provided PFO services.    

 And please ensure me.  I  know this  is work . . . [ indist inct ]  
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[00:09:14]  in th is  process but  the team and the people on 

ground d id real  work.   Everybody.    

ADV CHASKALSON SC :    Dr Weiss,  certainly f rom my side.   

I  wholeheartedly accept  that .   I  cannot see many evidence to 

suggest  that  you did not  do real  work on the ground.  Can.. .   

and those resul ts that  you have c i ted,  speaks for  

themselves.    

 Can I  take you to the next  topic which is  the 

engagements between McKinsey – or  that  McKinsey had with 

Regiments and Tr i l l ian.   I t  is a top ic that  you address f rom 10 

paragraph 37 of  your statement.   Can you . . . [ intervenes]   

DR WEISS :    Yes.  

ADV CHASKALSON SC :    Can you tel l  the Chai r  about  that? 

DR WEISS :    Absolute ly,  I  can do that .   Wait  a second.  I  am 

just  t ry ing to get  the statement.   Ja.   So on – let  us see that .   

So as I  a l luded to before.   We had – you know, we were in 

the process of  on boarding Mr Singh and Mr Molefe.    

 And in  th is  context ,  you know,  we came with  the 

business leaders but  i t  was also clear that  there was a 

f inancial  rest ructur ing required at  Eskom.  And f rom the work 20 

that  my col leagues,  the Cl ient  Service Team at  Transnet did.   

So Mr . . . [ indist inct ]  [00:11:01] ,  Mr David Fines and al l  that  – 

and others,  r ight .    

 I  knew that  – they knew that  Regiments actual ly was 

qui te capable internat ional ly.   That  . . . [ indist inct ]  [00:11:15]  
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dur ing the ranked up work. . .   So when we ranked up 

Mr Singh and Mr Molefe for th is new job and we provided 

them with the Inte l  that  we col lected before.    

 We worked together.   Al l  of  that  pro-bono, by the way.   

We worked together  wi th  Regiments.   They also worked pro-

bono.  And they were the f inancia l  model  of  the business 

leaders that  we ident i f ied,  that  had to change.  This is how I  

got  involved wi th Regiments.   So they basica l ly – effect ively,  

we came over wi th the team that  was Southern Transnet and 

now I  was serving here of  the Eskom.   10 

 So in th is context ,  they knew the f inancial  – so they 

knew the in i t iat ives that  we thought were requi red to  

turnaround Eskom.  And they also knew the f inancial  

evaluat ions behind that .    

 And then – you know, f rom my perspect ive and also the 

impression that  I  had f rom them, you know, f rom a content  

perspect ive,  I  found that  you know they did good work,  ja.   

And you know,  . . . [ indist inct ]  [00:12:36]  as a Supply 

Development partner.   I  th ink the . . . [ indist inct ]  [00:12:38]  

programme. 20 

 Remember,  then I  was in paral le l ,  negot iat ing on behal f  

of  McKinsey wi th legal  counsel ,  wi th  foreigners,  wi th foreign) 

communicat ion and so on and so on.   This contract  end. . .    

 And Chai r,  I  have to conf i rm that  we intended Regiments 

to be our SDNL partner based on thei r  capabi l i t ies back in  
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that  t ime.  Then, you know, a l i t t le bi t  later the. . .   Oh, sorry.   

One more thing.    

 You know, I  a lso – at  th is point  in t ime, did not  have any 

doubt because,  you know, they were our longstanding – they 

were our longstanding Supply Development par tner at  

Transnet.    

 And Mr David Fine yesterday l ined out  that  we also 

rev iewed – we did the reviewing.   He was talk ing about th is -  

they basica l ly . . . [ indist inct ]  [00:13:40]  due di l igence on 

Regiments.    10 

 So for me, al l  of  th is were facts where I  said,  you know, I  

need a Supply Development partner on this cont ract  here.   

They are content -wise capable on the f inancial  s ide.   They 

are partner col leagues of  me, mine.    

 We have worked wi th them before and even done the 

due di l igence on them before and this,  you know, how – or 

we considered them also as potent ia l  Supply Development 

partner  for the Eskom Turnaround Programme or Top 

Engineers Programme.  Now . . . [ intervenes]   

ADV CHASKALSON SC :    Can I  just  . . . [ intervenes]   20 

[Part ies intervening each other – unclear. ]  

DR WEISS :    [ Indist inct ]  [00:14:18]  

ADV CHASKALSON SC :    Sorry,  Dr Weiss.   Can I  interrupt  

at  th is point? 

DR WEISS :    Ja.  
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ADV CHASKALSON SC :    Am I  correct  in understanding that  

the f i rst  work that  you did wi th Regiments at  Eskom was not  

on the Top Engineers or Turnaround Programme.  I t  was 

actual ly on the,  I  th ink,  the Corporate Plan or Business Plan 

as i t  is somet imes cal led.   Is that  correct? 

DR WEISS :    Chai r,  you are correct .   And that  started at  

around September 2015,  where we also intended to have 

them there as our Supply Development partner.   I  would 

have got ten there in a second but  we wi l l  – i t  is f ine.   

Because what happened then.    10 

 We were informed by Regiments in the form of  Dr Wood 

that  he is going to or he intends to  buy out  the management 

consul t ing act iv i t ies of  Regiments and put  them into the – 

into a separate ent i ty into – that  he cal led Tr i l l ian.    

 And also that  made in terms of  the way how i t  was 

explained to us  and also conf i rmed by col leagues as 

Regiments had l ike – I  mean, we also heard f rom earl ier 

evidence,  several  act iv i t ies.    

 There was f inancial  wing.   There was l ike a real  estate 

wing and there was also management consul t ing wing.   And 20 

he fel t  that  the management consul t ing wing then did not  get  

appropriate at tent ion.   So they wanted to have l ike one 

management consul t ing company.   At  least  th is is  what,  you 

know, was expla ined to me at  that  t ime.   

ADV CHASKALSON SC :    And when did the work on the 
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corporate plan f in ish? 

DR WEISS :    The work on the Corporate Plan f in ished as 

planned in March.   I  th ink we -  that  was in March 2016 to be 

precise but  I  th ink there were some, you know, addi t ional  

work where we then kept  a team I  th ink for three,  four weeks 

on top of  th is wi thout  payment.  

ADV CHASKALSON SC :    And am I  correct  that  the Supply 

Development work that  was done on that  Corporate Plan was 

work that  was done by Regiments,  not  Tr i l l ian? 

DR WEISS :    Chai r,  I  would love to give you a razor sharp 10 

answer onto this quest ion.   I  am af ra id I  cannot.   The – I  can 

just  te l l  you what  I  experienced back in that  t ime.  Back in 

that  t ime, i t  was very opaque.  You know, i t  was planned that  

Regiments Management Consul t ing talent  would go f rom 

Regiments to Tr i l l ian.    

 We also saw the l ist  of  people that  went over because 

we also supported them later  on wi th t raining and hi r ing of  

people.    

 I  received dur ing this t ime period unt i l  we terminated the 

conversat ion between Regiments and Tr i l l ian,  mul t ip le  emai ls  20 

at  t imes f rom Regiments’ emai l  addresses,  at  t imes f rom 

Tr i l l ian ’s emai l  addresses and who was what and where.   I t  

was almost  impossible to determine at  that  t ime.  

ADV CHASKALSON SC :    Dr Weiss,  can you then ta lk about  

the process that  led to McKinsey terminat ing i ts relat ionship 
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wi th Tr i l l ian? 

DR WEISS :    I  can very wel l  do that .   And i t  may come 

across that  I  am a l i t t le bi t  naïve here but  I  am, you know, I  

am a German nat ional  that  you know that  did f ly in  and f ly 

out  to South Afr ica,  you know, dur ing that  t ime.   

 And I  – you know in my capaci ty,  you know, I . . .   Ja,  I  

hear th ings and I  understand things and also what was kind 

of  going on in South Afr ica.   Yet  my focus for ass igning our 

contract  wi th both Eskom and the . . . [ indist inct ]  [00:19:11]  

was to make sure that  the Black Economic Empowerment  10 

partner is real ly black owned.   

 For that  – and you know this is – I  am a German.  For  

that  I  needed a piece of  paper where there is wri t ten this is 

the owner of  the ent i ty so that  I  can prove you know yes this  

major i ty black ownership and I  need a BEE cert i f icate.    

 And for being a German, I  asked for th is in a very 

painful  h ighly f requent way.   So this started at  the very 

beginning because you know we – and you know, then we 

intended to have them as our Supply Development partner.  

 In order to get  to th is partnership,  I  needed a BEE 20 

cert i f icate and I  needed the sheet(?) [00:20:04]  of  ownership 

to make sure that  I  understand that  they are real ly major i ty  

black owned because that  was the whole idea of  Supply 

Development.    

 So I  asked this  quest ion.   I  f i rst  asked th is oral ly over  
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the course of  October,  November,  December  And we had the 

sub-contract ing agreement already worked out  and 

negot iated,  ja.   I  d id not  s ign the sub-contract ing agreement 

because I  d id not  have any evidence about the ownership 

and thei r  BEE status.    

 Now t ime comes and we are having,  you know, we are 

start ing to work based on the Let ter of  Acceptance that  we 

discussed before.    

 And then,  you know,  and normal ly,  l ike you f i rst  start ,  

just  to you know the oral  conversat ion to ask.   And then I  10 

started to interrogate that  let ter in wri t ing,  ja.   I t  was emai ls.   

That  is also in the evidence and then later on then let ters 

when we real ly  k ind of  in a very precise way asked for the 

ownership informat ion.   That  informat ion was not  

forthcoming.    

 In para l le l ,  as Dr Fine yesterday talked about,  they were 

also looking into Regiments.   Then there were news coming 

up about potent ia l  improper,  you know, act iv i ty of  Regiments 

and Tr i l l ian.   And you know, a r isk assessment was done.  

We also did r isk assessment you know on Tr i l l ian.    20 

 We had several  serv ice providers t ry ing to f ind out  who 

are the owners of  th is ent i ty and then in th is te lephone 

conference with the Audi t  and Risk Commit tee at  –  on the 

14t h of  March 2016, i t  was an evening cal l . . . .  

 We f rom the CST as wel l . . .   You know,  as the commit tee 
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members,  we were al l  a l igned that  we cannot go on because 

our  potent ia l  partner  is not  forthcoming wi th the si tuat ion.   

This then led to a ser ies of  let ters where we wanted to  be 

crystal  c lear that ,  you know, this cannot be our partner.    

 A l though indeed we had worked alongside wi th  them in 

the ant ic ipat ion that  they are just  in th is process and may 

work out  something.    

 So we f i rst ,  wi th the let ter of  15t h of  March,  you know,  

forwarded this terminat ion informat ion to Tr i l l ian.   And then 

wi th the let ter of  the 30t h  of  March 2016, I  sent  a le t ter  that  10 

you know representat ives’ terminat ion ci t ing exact ly that  

reason to Eskom.  And I  know that  because I  co-s igned that  

let ter and this is where i t  ended.  

ADV CHASKALSON SC :    Dr Weiss,  you focussed on the 

BEE issue in  rela t ion to the terminat ion and I  accept  that  i t  

was a very important  issue along wi th the issue relat ing to 

ownership but  i t  seems to me that  there were other issues as 

wel l .   And can I  take you to a ser ies of  let ters that  were 

wri t ten by McKinsey and in some places you? 

DR WEISS :    Yes.   Yes.  20 

ADV CHASKALSON SC :    I t  is  start ing wi th AW-11 at  927 

because I  would l ike you to explain to the Chai r  what those 

issues were because they seem to be qui te important .   Page 

927.    

DR WEISS :    J ip ,  I  am going there.   Ja,  th is is the Doha 
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boi ler issue.   And this was something again,  you know, super 

unacceptable to us.   You know, whi le running the boi ler work 

st ream Chai r,  there was procurement.   So there was a boi ler  

work st ream.   

 We procured negot iat ion on a contract  in order or  

achieve procurement savings and we found out  or at  least  

we got  an indicat ion that  Tr i l l ian is  both involved in  Supply 

Development for – the suppl ier in quest ion of  – one potent ia l  

suppl ier in quest ion for the Duvha boi ler as wel l  as start ing 

the procurement work st ream.  In our standards,  that  is not 10 

acceptable.  

ADV CHASKALSON SC :    Sorry,  Dr Weiss.   I f  I  can just 

come in,  to c lar i fy what you are saying?  So they are 

assist ing you or they were planning to assist  you to  oversee 

that  procurement in the interest  of  Eskom.   

 At  the same, as they were in a re lat ionship wi th the 

Supply Development partner of  one of  the bidders in that  

re lat ionship.   Is that  a fa i r  assessment of  what you are 

descr ib ing? 

DR WEISS :    Yes,  that  is a  fa i r  assessment.   I  am not  saying 20 

that  they intended to negot iate that  but  they were c lose 

enough because remember Tr i l l ian worked with us at  the 

procurement work st ream and so – at  least  my affects do not  

al low, you know, to be on both sides of  the negot iat ions.    

 I  decided to be ei ther on the side or  I  am going to be the 
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other side of  the negot iat ion.   And hence,  we waived that  

instance wi th Eskom and with Tr i l l ian.  

ADV CHASKALSON SC :    And can I  ident i fy th is sub-

contractor that  was the,  potent ia l ly the problemat ic sub-

contractor in relat ion to the procurement?  Was that  E 

Gateway Global  Consul tants FZC or  FCD, E Gateway? 

DR WEISS :    Ja.   E Gateway were – was sub-contracted by 

Tr i l l ian,  as I  understand i t ,  for support ing on the procurement 

work stream and they cut  down the work,  whether  – you 

know on the procurement work st ream, r ight .    10 

 Whether they then also were involved in that  speci f ic  

negot iat ion,  to me i t  does not  matter.    

 A lone the fact  that  I  am support ing a procurement work 

st ream whi le I  am at  the same t ime support ing a suppl ier,  

that  does not  help too much f rom my perspect ive and that  

is. . .   I t  means i t  goes against  our ethics and hence we 

reported i t  immediately.   

ADV CHASKALSON SC :    And did you ever establ ish who E 

Gateway were or  who the cont rol l ing party  or who held the 

control l ing interest  in E Gateway? 20 

DR WEISS :    I  d id  – I  do not  have th is knowledge.   

ADV CHASKALSON SC :    We wi l l  deal  wi th that  separately  

in the Commission then.   Can I  ask you also then to go to  

932,  AW-14? 

DR WEISS :    Ja.   Ja,  I  am there.  
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ADV CHASKALSON SC :    Is  th is  the let ter  that  you were 

referr ing to where you placed on record your concerns about 

th is conf l ict  wi th Eskom? 

DR WEISS :    That  is certainly the let ter wi th which we 

explained our concerns wi th Eskom.  Again,  you know, we do 

not  know whether  there was improper deal ings,  r ight .   You 

know, perhaps both of  these teams had agreement on the 

Chinese Wal l  and you know two separate servers and we 

are. . .   ja.   We may as wel l  be.   But  the fact  that  they did not  

ta lk to us about i t ,  that  raised our concerns and so we fel t  i t  10 

is our obl igat ion to raise the issue to them to be clar i f ied.  

ADV CHASKALSON SC :    And they never  came back to  wi th  

any clar i f icat ion in th is regard? 

DR WEISS :    In th is regard,  I  do not  recal l  c lar i f icat ion.  

ADV CHASKALSON SC :    And do you know i f  . . . [ indist inct ] ,  

who were the pr imary contractor on involved in that  Duvha 

procurement issue,  i f  they did work for Eskom – cont inue to 

do work wi th E Gateway for Eskom? 

DR WEISS :    I  have no informat ion around this.   I  am afraid,  

you know, Eskom needs to be asked who then in the end was 20 

selected for the Duvha boi ler replacement.    

ADV CHASKALSON SC :    Then you talk. . .   Wel l ,  let  me take 

you to a statement of  Mr Sneader who was I  th ink  the  CEO 

of  McK insey or  he ld  the  most  sen ior  pos i t ion  o f  McK insey,  

i s  a t  page 40 o f  th is  bund le ,  i t  i s  an  annexure  to  Mr  
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Miesza la ’s  s ta tement .   Do you have a  comple te  f i le  number  

7?  

DR WEISS:    I  have… 

CHAIRPERSON:    That  i s  bund le  8 ,  hey?  Mr  Chaska lson?  

ADV CHASKALSON SC:    Bund le  7 ,  bund le  7 .  

CHAIRPERSON:    Oh,  bund le  7  and what  i s  the  page? 

ADV CHASKALSON SC:    40 .  

DR WEISS:    Four  zero?  

ADV CHASKALSON SC:    Yes or  41 .   41  in  fac t  i s  the  

passage tha t  I  am in te res ted  in .  10 

DR WEISS:    No ,  un for tunate l y  I  have  -  sor ry,  I  have –  I  

am not  so  sure  whethe r  I  have tha t .   Le t  me go onto  the  

o ther  one tha t  I  have,  four  ze ro… 

ADV CHASKALSON SC:    Dr  Weiss ,  i t  i s  no t  necessary,  i t  

i s  l i t e ra l l y  a  sentence tha t  I  want  to  re fe r  you to  and I  can  

read i t  ou t  to  you .  

DR WEISS:    Okay.  

ADV CHASKALSON SC:    So  i t  i s  f rom the  speech  tha t  Mr  

Sneader(? )  made  a t  Gordon Ins t i tu te  o f  Bus iness Sc ience,  

I  th ink  i t  was in  2018 and he is  ta l k ing  about  m is takes tha t  20 

McK insey has acknowledged and he says in  tha t  regard :  

“As we wound down…” 

And Cha i r,  I  am read ing  the  second paragraph on page 41.  

CHAIRPERSON:    Yes.  

ADV CHASKALSON SC:     
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“…as we wound  down a t  Eskom in  m id  2016 ou r  

c l ien t  team cont inued to  in te rac t  w i th  Tr i l l i an  a t  

Eskom even a f te r  they had fa i led  our  due d i l igence  

and no cont rac t  ex is ted  be tween McKinsey and  

Tr i l l i an .   They shou ld  no t  have. ”  

So what  I  want  to  ask  you i s  why d id  McK insey cont inue to  

in te rac t  w i th  Tr i l l i an  a f te r  Tr i l l i an  had fa i led  is  due  

d i l igence and a f te r  Tr i l l i an  had sent  th is  March le t te r.  

DR WEISS:    Yes.   No,  we had sent  th is  March le t te r,  so  I  

am abso lu te  happy to  speak to  th is .   So f i rs t  o f  a l l ,  i t  i s  a  10 

very  fa i r  quest ion ,  I  th ink  in  h inds igh t  I  am ask ing  me as 

we l l ,  and what  mean ing  -  you know,  what  does coopera t ion  

mean,  r igh t ,  you know?  And tha t  i s  the  work  package,  the  

work  package,  so  I  th ink ,  [ indist inct]  02 .52  Gateway and the  

procu rement  consu l tan ts  o f  Tr i l l i an  had a  very  separa te  

work  package.   We –  you know,  they d id  on  da ta  c leanup,  

we worked on ca tegory  work .   Ja?   

You know,  to  cont inue work ing  on  ca tegory  work,  as  

we d id  a f te r  th i s  le t te r ,  d id  no t  requ i re  any in te rac t i on  w i th  

the  Tr i l l i an  fo lks  on  the  ground.   In  the  event  o f  the  Medup i  20 

Power  S ta t ion  they had severa l  eng ineers .   We indeed  

cont inued our  work  o f  the  McK insey work  even though the  

cont rac t  was cance l led  un t i l  August  2016 and they were  

there  and then over  t ime d isappeared.   Ja?  We d id  no t  

ac t i ve ly  reengage  w i th  them to  teamwork  there  bu t  mak ing  
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w i th  the  benef i t  o f  h inds igh t ,  I  agree,  Cha i r ,  tha t  was a  

m is take.  

ADV CHASKALSON SC:    Was there  any d i scuss ion  about  

th is  a t  the  t ime a f te r  the  due d i l igence had fa i led  and a f te r  

the  le t te r  had been sent  te rm inat ing  the  re la t ionsh ip?   Was 

there  a  d i scuss ion  o f  how you were  to  p roceed a t  Eskom? 

DR WEISS:    Ja  and,  you know,  we are  fo rced by  the  

s tee r ing  commi t tee  who had the  d iscuss ion .   Remember  

there  was -  you know,  we sent  th is  le t te r  to  bo th  par t ies  

mean ing  Tr i l l i an ,  you know,  on  the  15  March 2016 and  10 

Eskom on the  30  March 2016.   So i t  was super  c lea r  these  

are  no t  go ing  to  be  our  supp ly  deve lopment  par tners .    

We had to  make  S teercom,  a  s teer ing  commi t tee  

and the  s tee r ing  commi t tee  where  the  members  a re  ask ing  

[ ind is t inc t ]  04 .52 ,  i t  i s  a l l  m inu ted so ,  you know,  i t  is  a l l  on  

record ,  were  ask ing  in  te rms o f  the  [ ind is t inc t ]  04 .57  how 

do you now fu l f i l  your  supp ly  deve lopment  pa r tner ,  you 

know,  ob l iga t ion  and are  you cont inu ing  to  work  w i th  

Tr i l l i an?   

On tha t  s teer ing  commi t tee ,  I  made the  p resenta t ion  20 

and sa id  no ,  Cha i r ,  we cannot  cont inue,  we are  go ing  fo r  

an  a l te rna t ive ,  you know,  SD & L  cont rac t ,  tha t  then  I  a lso  

presented.   And why I  sa id  no ,  we are  no t  go ing  to  work  

w i th  Tr i l l i an  go ing  fo rward ,  i t  cannot  be  our  supp ly  

deve lopment  par tner  and I  have  a  comple te l y  d i f fe ren t  
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concept  tha t  does not  inc lude Tr i l l i an  fo r  SD & L .    Tr i l l i an  

rep resenta t i ves  were  in  the  room.  

So Eskom was c lear ,  Tr i l l i an  was  c lea r ,  we were  

c lea r ,  we have dec lared th is .   A f te r  th is  Eskom dec ided  

obv ious ly  tha t  they s t i l l  wanted to  have Tr i l l i an  around and  

cont inued to  work  w i th  them because i t  i s  no t  so  easy to  

ge t  in to  a  power  s ta t ion  s ide ,  the re  are  access cards  tha t  

you need in  o rde r  to   ge t  in  and so  on  and so  on ,  r igh t?   So 

th is  was not  revoked,  we worked  fu r ther  there  and,  you 

know,  we meanwhi le  then,  you know,  we were  busy on  10 

t ry ing  to  f i l l  our  new SD & L  concept  [ ind is t inc t ]06 .23 .  

ADV CHASKALSON SC:    Can I  take  you to  two documents  

in  re la t ion  to  tha t  new SD & L  concept  tha t  you prepared 

and these are  in  f i le  8 .   In  fac t ,  Cha i r ,  i t  i s  f i l e  8B.   The 

f i rs t  one is  a t  1185.  

CHAIRPERSON:    Okay,  bund le  8B,  the  page is  185?  

ADV CHASKALSON SC:    1185,  Cha i r .  

CHAIRPERSON:    1185.  We are  a t  quar te r  past  e leven,  Mr  

Chaska lson.   One  th ing ,  we cou ld  take  a  tea  b reak now but  

i f  you  are  c lose  to  f in ish  we cou ld  take  the  break a f te r  you  20 

are  done.  

ADV CHASKALSON SC:    Cha i r ,  I  am c lose to  f in ish ing .   I  

know a lso  tha t  Mr  van Zy l  has a  commi tment  tha t  he  needs  

to  ge t  to  a t  twe lve .  

CHAIRPERSON:    Yes.  
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ADV CHASKALSON SC:    Bu t  I  do  no t  p ropose to  be  much 

longer ,  wou ld  i t  poss ib le  to  s imp ly  p roceed? 

CHAIRPERSON:    Yes.   Okay,  le t  us  cont inue.   Okay.  

DR WEISS:    I  am a f ra id  I  cannot  f ind  the  document  tha t  

you are  re fer r ing  to  a t  any o f  my  f i les  here .   So my f i le  

goes to  …[ in tervenes]  

MR VAN ZYL:    I f  I  may come in  he re  to  ass is t  my c l ien t?  

CHAIRPERSON:    Yes.  

MR VAN ZYL:    I t  i s  in  the  McK insey re fe rence bund le ,  i t  i s  

VV9.  10 

DR WEISS:    Okay.   VV9,  I  have tha t .  

MR VAN ZYL:    1185 in  tha t ,  on  the  le f t  top  o f  the  page is  

the  number ing .  

DR WEISS:    Append ix  to  nego t ia t ion  o f  key  f inanc ia l  

parameters ,  i s  i t  tha t?   No?  1125,  SD & L  proposa l .  

MR VAN ZYL:    1185.  

DR WEISS:    1185?  

MR VAN ZYL:    Yes,  top  le f t  corne r .  

CHAIRPERSON:    Wel l ,  i t  i s  wr i t ing  [ inaud ib le  –  speak ing  

s imul taneous ly ]  20 

DR WEISS:    Sor ry ,  I  am scro l l ing .  

CHAIRPERSON:    08 /1185 but  we jus t  say  1185,  we  do not  

ca l l  FOF08.  

DR WEISS:    Ja ,  okay,  okay,  I  have tha t ,  ja .  

ADV CHASKALSON SC:    And do you recogn ise  
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…[ in te rvenes]  

DR WEISS:    Ja ,  I  have tha t ,  i t  i s  an  emai l ,  r igh t?  

ADV CHASKALSON SC:    Yes,  tha t  i s  cor rec t  and i t  i s  an 

emai l  you address to  Pr ish  Govender  a t  Eskom on  4  May 

2016.  

DR WEISS:    Ja .   Ja ,  accept ,  okay.  

ADV CHASKALSON SC:    Do you  reca l l  –  i f  you  read tha t  

emai l ,  do  you remember  send ing  i t  to  Pr ish  Govender?  

DR WEISS:    No,  I  do  no t  know the  day,  bu t ,  you know,  i t  

seems to  be  cor rec t  tha t  I  sent  tha t  to  Mr  Pr ish  Govender ,  10 

yes.  

ADV CHASKALSON SC:    And,  as  I  unders tand i t ,  th is  was  

your  a t tempt  to  –  I  mean,  a t  th is  s tage there  were  two 

separa te  p rocesses go ing  on.   The one is  tha t  you had –  

you wanted to  g ive  exp ress ion  to  th is  new SDL idea tha t  

you had come up w i th  to  be  incorpora ted  in  the  cont rac t .  

DR WEISS:    Cor rec t ,  ja .  

ADV CHASKALSON SC:    And the  o ther ,  o f  cou rse ,  was 

the  cont rac t  …[ in te rvenes]  

DR WEISS:    Cor rec t ,  ja .  20 

ADV CHASKALSON SC:    The cont rac t  had not  ye t  been 

s igned and unt i l  you  cou ld  reach  agreement  on  th is  new 

SDL annexure  i t  wou ld  no t  be  poss ib le  to  s ign  the  cont rac t  

because th is  was  a  necessary  par t  o f  the  cont rac t .   I s  tha t  

cor rec t  too?  



11 DECEMBER 2020 – DAY 323 
 

Page 42 of 232 
 

DR WEISS:    Cor rec t ,  Cha i r .  

ADV CHASKALSON SC:    Can I  take  you to  –  and th is  i s  a  

d ra f t  you a re  p resent ing  to  Eskom as a  proposa l  fo r  

inc lus ion  as  append ix  4  o f  the  cont rac t .  

DR WEISS:    Cor rec t  so .  

ADV CHASKALSON SC:    Can you go down to  1189 and 

there  you se t  ou t  contex t  fo r  the  need fo r  a  new mode l  and  

you wr i te :  

“BBBEE par tne rsh ip  mode l  and imp lementa t ion  

p lan .   McK insey executed on i t s  BBBEE ob l iga t ions  10 

f rom the  s ta r t  o f  work  in  January  2016.   Dur ing  the  

f i rs t  quar te r  a  number  o f  par t i cu la r i t ies  occur red  

tha t  caused both  Eskom and McKinsey…”  

Sor ry ,  un for tuna te ly  i s  overwr i t ten  there ,  bu t  to  do  

someth ing .  

“…in  re la t ion  to  imp lementa t ion  o f  BBBEE 

par tnersh ip  mode l . ”  

Le t  me read f rom a  hard  copy.  

“Eskom ra i sed quest ions w i th  respect  to  the  

par tner…”  20 

And i t  had sa id  “a l loca ted  to ”  and now you have you  

changed tha t  to :  

“…indent i f ied  fo r  the  programme as per  wr i t ten  

communica t ion  o f  February  19 ,  2016.   McK insey  

was ab le  to  rep ly  to  Eskom’s  request  as  per  wr i t ten  
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communica t ion  o f  February  24 ,  2016.   McK insey  

was not  ab le  to  rece ive  f rom the  ident i f ied  par tner  

in fo rmat ion  about  i t s  ownersh ip  s t ruc tu re ,  i t s  

shareho ld ing  nor  the  compos i t ion  o f  i t s  leadersh ip  

team.   Consequent ly ,  McK insey  was not  ab le  to  

p rove to  Eskom the  va l id i t y  o f  the  BBBEE par tner  

and thus in fo rmed Eskom as per  wr i t ten  

communica t ion  on  March 30,  2016,  tha t  i t s  r i sk  

commi t tee  d id  no t  a l low McKinsey to  coopera te  w i th  

th is  pa r tne r  in  the  contex t  o f  the  above c i ted  BBBEE 10 

par tnersh ip . ”  

And then you go on to  the  new mode l :  

“A f te r  consu l ta t ion  be tween Eskom McKinsey both  

par t ies  agreed to  main ta in  the  env isaged BBBEE 

par tnersh ip  asp i ra t ion  bu t  app l ies  somewhat  

mod i f ied  imp lementa t ion  s t ra tegy.   Both  par t s  have  

a l igned on the  fo l low ing imp lementa t ion  s t ra tegy. ”  

And then you se t  i t  ou t  and i f  I  unders tand i t  co r rec t ly ,  i t  i s  

tha t  McK insey is  no t  go ing  to  have i t s  own fo rma l  supp ly  

deve lopment  par tner  bu t  i t  i s  go ing  to  a l loca te  a  f i xed  20 

por t ion  o f  i t s  fees  to  a  fund wh ich  Eskom wi l l  then d isburse  

to  a  range o f  d i f fe ren t  BBBEE compan ies  who w i l l  be  

engaged on the  p ro jec t .   I s  tha t  a  fa i r  summary o f  what  the  

mode l  was.  

DR WEISS:    Cha i r ,  tha t  was a  fa i r  summary o f  what  tha t  



11 DECEMBER 2020 – DAY 323 
 

Page 44 of 232 
 

document  says.  

ADV CHASKALSON SC:    So  in  th is  d ra f t  you se t  ou t  the  

contex t  wh ich ,  to  pu t  i t  c rude ly ,  i s  tha t  Tr i l l i an  fa i led  your  

due d i l igence,  you have come up w i th  a  new mode l  wh ich  is  

your  fund supp ly  deve lopment  and Eskom wi l l  d isbu rse 

f rom tha t  fund to  a  range o f  BEE compan ies  who w i l l  be  

brought  in to  work  a longs ide  McKinsey.  

 Can I  take  you then to  page 1192 wh ich  is  another  

emai l  you sent  to  Pr ish  Govender  bu t  th is  t ime i t  i s  about  –  

i t  i s  jus t  over  ten  days la te r ,  i t  i s  twe lve  days la te r  on  the  10 

16 May,  1192.  

DR WEISS:    Ja .  

ADV CHASKALSON SC:    “Dear  P r ish ,  dear  Edwin . . ”   

I t  i s  a lso  sent  to  Edwin  Mabu lane:  

“Hope th is  emai l  f inds  you we l l .   As d iscussed las t  

Fr iday we have adapted both  the  ST &  L  memo and  

the  re la ted  board  submiss ion  document . ”  

So you have now rev i sed them aga in .  

DR WEISS:    H ’m.  

ADV CHASKALSON SC:    And can I  take  you to  mater ia l  20 

rev i s ion  wh ich  is  a t  1196.  

DR WEISS:    Ja .  

ADV CHASKALSON SC:    And the re  you say:  

“McK insey execu ted on i t s  BBBEE mode l  f rom the  

s ta r t  o f  work  in  January  2016.   Dur ing  the  f i rs t  
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months  o f  the  execut ion  phase,  p rac t ica l  ins igh ts  

were  ga thered  and d i scussed w i th  Eskom’s  

management  team.   Upon these ins igh ts  and  

d iscuss ions a  range o f  mod i f i ca t ion  to  the  execut ion  

o f  the  BBBEE par tne rsh ip  a re  suggested.   Whi le  

these changes w i l l  fu l l y  ma in ta in  the  asp i ra t ion  o f  

the  BBBEE par tnersh ip  mode l ,  SDL cont r i bu t ion ,  

they w i l l  ease the  prac t ica l  imp lementa t ion  and  

leave Eskom wi th  s ign i f i can t  f lex ib i l i t y  to  ach ieve i t s  

own SD & L  ta rge ts .   The fo l low ing mod i f i ca t ion  are  10 

suggested. ”  

DR WEISS:    H ’m.  

ADV CHASKALSON SC:    And then you b road ly  repeat  

what  fo l lowed the  or ig ina l  d ra f t .   That  i s  to  be  read a lso  

w i th  your  memorandum to  the  board  a t  page 1200  or  your  

d ra f t  memorandum to  be  submi t ted  to  the  board  wh ich  

essent ia l l y  repeats  the  ex t rac t  tha t  I  have jus t  read.   I f  you  

go to  1200,  3 .1 .4  you say:  

“McK insey in tends to  se lec t  smal l  b lack  owned  

consu l tanc ies  wherever  poss ib le  fo r  the  20 

subcont rac t ing ,  the  BBBEE credent ia l s  and the  

subcont rac to rs  …[ in tervenes]  

CHAIRPERSON:    That  i s  1200?  

ADV CHASKALSON SC:    1200.   1200,  Cha i r.  

CHAIRPERSON:    Oh,  on ly  1200.   Okay.  
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ADV CHASKALSON SC:    1200.  

CHAIRPERSON:    And 3  po in t?  

ADV CHASKALSON SC:    Wel l ,  3 .1 .6  i s  where  i t  i s  

repeated.  

CHAIRPERSON:    Ja .  

ADV CHASKALSON SC:   

“McK insey execu ted on i t s  BBBEE ob l iga t ion  f rom 

the  s ta r t  o f  work  in  January  2016.   Ear ly  in  the 

execut ion  phase  prac t ica l  ins igh ts  were  ga thered 

and d i scussed w i th  Eskom’s  management  team.   For  10 

ins tance,  the  ramp-up o f  the  env i saged BBBEE 

par tners  were  much longer  than ant ic ipa ted .   The 

key ins igh t  was tha t  a  mul t i -par tner  approach may 

potent ia l l y  be t te r  f i t  the  complex  requ i rements  o f  

the  programme.   These ins igh ts  and d iscuss ions led  

to  the  suggest ion  o f  a  range o f  mod i f i ca t ions w i th  

regard  to  the  execut ion  o f  the  BBBEE par tnersh ip  

mode l .   These  changes w i l l  fu l l y  ma in ta in  the  

asp i ra t ions  to  the  or ig ina l  BBBEE par tnersh ip  mode l  

as  the  o ld  cont r i bu t ion  was s ign i f i can t  eas ing  the  20 

prac t ica l  imp lementa t ion .   Cr i t i ca l l y  these  

modi f i ca t ions w i l l  enab le  Eskom to  have fa r  g rea t  

f lex ib i l i t y  to  ach ieve i t s  own SDL ta rgets . ”  

When I  read these documents ,  what  I  see is  tha t  in  your  

f i rs t  d ra f t  you say fa i r l y  f rank ly ,  Tr i l l i an  fa i led  our  due  
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d i l igence  -  you do not  ment ion  them by name – so  we need 

to  come up w i th  a  d i f fe ren t  mode l ,  here  is  ou r  mode l .  

  But  in  the  second and th i rd   -  the  second d ra f t  

together  w i th  the  board  memo tha t  goes w i th  i t ,  you  do not  

–  you back o f f  f rom tha t ,  do  no t  ment ion  i t  a t  a l l  and 

ins tead ta lk  about  p rac t ica l  ins igh ts  and a  mul t i -par tner  

approach and prob lems wi th  ramping up.   Why? 

DR WEISS :    Le t  me f i rs t  o f  a l l  say ,  Cha i r ,  we have not  

been ab le  to  be  more  bru ta l  and cr isp  and say we  are  no t  

work ing  w i th  Tr i l l i an  as  a  supp ly  deve lopment  pa r tner  and  10 

we d id  no t  do  tha t  in  2017 or  2018,  we d id  tha t  in  March 

2016 and we d id  no t  do  in ,  you know,  jus t  l i ke  a  s ide  

conversa t ion  or  someth ing  l i ke  tha t ,  we d id  i t  in  wr i t ing  to  

every  par ty .   Eskom was c lear ,  Eskom knew why we have 

te rm inated any ta lks  o f  Tr i l l i an .   Tr i l l i an  knew why,  you  

know,  we have te rm inated these –  there  any ta lks  about  

them be ing  a  po tent ia l  supp ly  deve lopment  par tne r .    

 Why the  fac t s  tha t ,  you know,  tha t  we had in  the  

beg inn ing  d id  no t  t r i ck le  down to  what  eventua l l y  was 

presented to  the  board ,  I  cannot  te l l .   And,  by  the  way,  I  20 

am a lso  no t  su re  whethe r ,  you know,  these documents ,  you  

know,  are  the  f ina l  vers ion  where  we gave input  to  o r  

whethe r  the  input  le t te r  was k ind  o f  mod i f ied .    

 I  th ink  yes,  i t  lacks  a  leve l  o f  de ta i l ,  I  am 

comple te l y  c lear  w i th  what  you are  say ing  or  I  hea rd  what  
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you  are  say ing .   Yet ,  the  dec i s ion  has no t  been so f tened or  

anyth ing ,  none o f  tha t  happened.  

ADV CHASKALSON SC:    I  do  accept  tha t ,  Dr  Weiss ,  bu t ,  I  

mean we can g ive  you the  or ig ina l  f i l es .   What  you w i l l  see  

on the  or ig ina l  f i les  i s  tha t  these sect ions tha t  I  am read ing  

to  you,  these wh ich  are  fac t  change sect ions were  inser ted  

by  you yourse l f ,  they  have A Weiss  or  AW,  I  fo rge t  wh ich ,  

they a re  ident i f iab le  as  hav ing  been inse r ted  by  you .  

DR WEISS :    Ja .  

ADV CHASKALSON SC:    And what  concerns me o r  what  I  10 

want  to  unders tand is  what  was go ing  on a t  Eskom,  what  

was go ing  on a t  McK insey tha t  wou ld  have persuaded you  

to  p roduce a  f i rs t  d ra f t  tha t  says f rank ly  Tr i l l i an  fa i led  our  

due d i l igence so  we need a  new mode l .  

 And then a  second dra f t  tha t ,  in  my respect fu l  v iew,  

touches tha t  i ssue.   So are  you ab le  to  answer  tha t?  

DR WEISS :    But  i t  says  –  i t  comes to  the  same resu l t .   I t  

comes to  the  –  what ,  you know – I  am sor ry ,  th is  i s  indeed  

some years  ago so  I  am surpr ised tha t  I  was [ ind is t inc t ]  

20 .22  Cha i r ,  bu t  i t  says  exact ly  the  same th ing  and i t  d id  20 

no t  change anyth ing  in  our  behav iour  and the  – fo r  sure ,  

you know,  peop le ,  you know,  were  wonder ing ,  you know,  

what  i s  go ing  on  there?  Ja?  You know,  th is  was – I  do  no t  

know –  I  know I  am now in  f ron t  o f  the  Commiss ion  bu t  th is  

was a lso  fo r  us  a  pre t ty  k ind  o f  mater ia l  s tep  to  take  to  go  
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there  and say th is  i s  no t  our  supp ly  deve lopment  par tner  

because we cannot  cont rac t  w i th  them for  these mater ia l  

reasons.    

 And,  i f  I  look  a t  th is ,  i t ,  you  know,  says no th ing  

d i f fe ren t .   I t  does not  say  tha t  a l l  o f  sudden we have now 

dec ided,  you know,  to  l i s t  a l l  our  reserva t ions and,  you 

know,  go  ahead as  p lanned.   No,  i t  does not  say  tha t .   I  

does not  say  exact ly ,  you know,  what  was there .   I t  says  i t   

d is regards,  tha t  i s  cor rec t ,  I  canno t  g ive  you the  reason fo r  

tha t  because I  do  no t  reca l l  them r igh t  now but  i t  g ives  10 

exact ly  the  same pos i t ion  tha t  I  am a lso  s tand ing  w i th  

today.  

ADV CHASKALSON SC:    Ja ,  I  fu l l y  accept  tha t  there  was 

no prospect  o f  McK insey tak ing  Tr i l l i an  on  as  a  supp ly  

deve lopment  par tner  whatever  th is  d ra f t  memo sa id  or  d ra f t  

append ix  sa id .   But  can I  take  you back to  the  cover ing  

emai l  on  the  second dra f t?   So tha t  i s  1192,  the  cover ing  

emai l  on  the  May 16 dra f t  and the  par t ies  to  whom you 

address are  Pr ish  Govender,  Edwin  Mabu lane,  Vikas Sagar  

and Ageson Ra jagopa l  and C laud Gel l (? )  a t  McK insey and 20 

you say:  

“Dear  Pr i sh ,  dear  Edwin ,  hope th is  emai l  f inds  you  

we l l .   As  d iscussed las t  Fr iday…”  

So there  was c lear ly  a  meet ing  be tween the  f i rs t  memo and 

the  rev ised memo.  
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“…we have adapted both  the  SDL memo and re la ted  

board  submiss ion  document . ”  

So re fer  to  a  meet ing  and then  you say we have now 

adapted the  documents .   Does tha t  he lp  you to  remember  

what  was go ing  on a t  the  t ime and  why the  more  f rank f i rs t  

d ra f t  was rep laced w i th  the  less  f rank –  we l l ,  s l igh t l y  toned  

down second dra f t?  

DR WEISS :    [ ind is t inc t ]  23 .00  dec ided tha t  he  d id  no t  want  

to  dest roy  the  prospects  o f  Tr i l l i an  go ing  fo rward .   I  do  no t  

know,  qu i te  honest ly .   And i t  wou ld  be  specu la t ion ,  I  s imp ly  10 

to  no t  know.   Obv ious l y  we have d iscussed then as  

ind ica ted  a lso  by  the  ear l ie r  emai l  tha t  I  sent ,  bu t  as  a 

mat te r  o f  fac t ,  Cha i r ,  we d id  no t  dev ia te  in  any way f rom 

our  dec i s ion ,  ne i ther  in  th is  le t te r  o r  in  the  fo rmula t ion  

there ,  no r  in  the  ac t ions tha t  we took la te r .  

ADV CHASKALSON SC:    Then I  –  i f  I  can  take  you back –  

we l l ,  le t  me ra ise  a  s l igh t ly  d i f fe ren t  i ssue before  we go  

back to  Mr  Sneader ’s  s ta tement .   You cand id ly  ind ica te  in  

your  s ta tement  tha t  the  MSA con t rac t  tha t  you u l t imate ly  

s igned w i th  the  da te  o f  11  January  2016 was in  fac t  on l y  20 

s igned in  September  or  October  and you exp la in  in  your  

s ta tement  …[ in tervenes]  

DR WEISS :    Tha t  i s  cor rec t ,  Cha i r .  

ADV CHASKALSON SC:    You exp la ined tha t  Eskom had  

ac tua l l y  –  tha t  you unders tood tha t  Eskom’s  pre ference  
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was tha t  the  SLA be s igned as  o f  the  e f fec t i ve  da te ,  no t  o f  

the  ac tua l  da te  on  wh ich  i t  was be ing  s igned and i t  was fo r  

tha t  reason …[ in tervenes]  

DR WEISS :    Tha t  i s  cor rec t ,  Cha i r .  

ADV CHASKALSON SC:    …that  you dated your  s ignature  

January  11  when  in  fac t  i t  was appended to  the  document  

somet ime in  September  and October.   Can I  jus t  c la r i f y,  as  

o f  September  and October  –  sor ry,  as  o f  January,  o f  

course ,  there  was s t i l l  no t  agreement  on  some mater ia l  

te rms to  tha t  cont rac t  inc lud ing  fo r  ins tance the  supp ly  10 

deve lopment  pa r tner  annexure  tha t  you were  exchang ing  

dra f ts  on  in  May.  

DR WEISS :    Cha i r ,  what  January  do  you mean?  January  

2016?  

ADV CHASKALSON SC:    2016,  yes .   So le t  us  jus t  ge t  

…[ in tervenes]  

DR WEISS :    Cha i r ,  you are  cor rec t .   In  January  2016 we  

d id  no t  have a  supp ly  deve lopment  par tner  conf i rmed.   As 

you know there  was a  dra f t  supp l ie r  –  a  subcont rac t  fo r  a  

po ten t ia l  supp ly  deve lopment  par tner  negot ia ted  ye t  no t  20 

s igned because  we were  lack ing  ownersh ip  and BEE 

in fo rmat ion .  

ADV CHASKALSON SC:    And on the  main  cont rac t  a f te r  

Tr i l l i an  fa i led  your  due d i l igence you a t  tha t  po in t  

mater ia l l y  changed what  was the  then dra f t  o f  the  supp ly  
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deve lopment  par tner  annexure  on  the  main  cont rac t .   

Those are  the  documents  we have been look ing  a t  a  few 

minutes  ago f rom May 2016.  

DR WEISS :    Tha t  was the  on ly  mod i f i ca t ion  tha t  was done  

la te r  on ,  you are  per fec t l y  cor rec t ,  Mr  Cha i r .  

ADV CHASKALSON SC:    My concern  w i th  your  s ign ing  

w i th  the  da te  o f  11  January  when the  ac tua l  da te  was 

…[ in tervenes]  

CHAIRPERSON:    Mr  Chaska lson,  I  know you may  be le f t  

w i th  a  few quest i ons bu t  there  is  a  reason fo r  us  to  ad journ  10 

fo r  a  shor t  t ime,  on ly  ten  m inutes .   Le t  us  ad journ  fo r  ten  

m inutes  and then  we come back and t ry  and f in ish .  

ADV CHASKALSON SC:    Thank you,  Cha i r.  

CHAIRPERSON:    We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

ADV CHASKALSON SC:    I  jus t  want  to  pu t  to  you a  

prob lem wi th  s ign ing  the  document  January  2016 when i t  i s  

ac tua l l y  s igned in  September  or  October  2016,  i t  i s  that  

Eskom’s  own procurement  po l i c i es  prec luded f rom issu ing 20 

orders  or  pay ing  fo r  work  be fo re  a  cont rac t  i s  s igned,  bu t  I  

p resume you were  no t  aware  o f  tha t  a t  the  t ime? 

DR WEISS:    No s i r.  

ADV CHASKALSON SC:   Bu t  wha t  tha t  meant  i s  tha t  i f  the 

cont rac t  had been s igned w i th  i t s  t rue  da te ,  no t  backdated,  
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tha t  wou ld  have f lagged someth ing  tha t  wou ld  have come 

out  as  an  i r regu lar i t y  tha t  may  have t r iggered  greater  

sc ru t iny  o f  the  cont rac t  by  in te rna l  o r  ex terna l  aud i to rs ,  

because payments  had a l ready been made on tha t  

cont rac t ,  i s  tha t  no t  cor rec t?  

DR WEISS:    I  cannot  ta lk  about  these consequences;  i t  i s  

no t  our  wor ld  so  I  don ’ t  know.  

ADV CHASKALSON SC:    Ea r l ie r  on  in  your  ev idence when  

you were  ta lk ing  about  the  due d i l igence o f  Tr i l l i an  and  

what  you expect  f rom Tr i l l i an  you sa id  –  no t  your  exact  10 

words –  bu t  essent ia l l y  you were  say ing  I  am a  German i f  

you say you are  a  BEE company I  want  to  see a  ce r t i f i ca te .   

Can I  ask  you i f  you  were  s ign ing  a  cont rac t  w i th  a  German  

counterpa r ty  wou ld  you contempla te  pu t t ing  a  da te  on  i t  

tha t  was seven  months  be fo re  the  da te  on  wh ich  you 

s igned?  

DR WEISS:    So  le t  me a l low a  l i t t le  b i t  o f  contex t ,  by  the  

contex t  and I  am go ing  to  answer  your  quest ion .   

ADV CHASKALSON SC:    Sure .  

DR WEISS:    The contex t  as  i t  p resents  myse l f  i s  tha t  we  20 

had a  pre t ty  long  negot ia t ion  and tha t  accumula ted  w i th  us  

bas ica l l y  a l ign ing  on  the  f ina l  con t rac ts  and then I  s igned  

on 17 t h  o f  September,  sor ry  December  2015 the  le t te r  o f  

acceptance.   Th i s  le t te r  o f  accep tance is  g iv ing  e f fec t  to  

the  cont rac t  because i t  d i rec t l y  re fe rs  to  what  has been 
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negot ia ted  the re ,  the  resu l t  o f  our  negot ia t ion .   In  Germany 

indeed I  wou ldn ’ t  even need  a  s ignatu re  on  tha t  

. . . [ ind is t inc t ]  ja ,  bu t  indeed i t  w i l l  be  b ind ing ,  so  I  found 

myse l f  bound to  th is  cont rac t .   

 Then thereaf te r  I  th ink  tha t  was  minuted severa l  

t imes,  and bas ica l l y  on  a  week ly  occas ion  asked to  ge t  the 

s igned cont rac ts  f rom Eskom and . . . [ ind is t inc t ]  to  th is ,  th is  

i s  no t  the  f i rs t  t ime tha t  I  ge t  a  task  orde r  o r  anyth ing  tha t  

i s  in fo rmal  way beyond the  s ta r t  o f  work ,  ja ,  un for tunate ly  

tha t  i s  the  t ru th  tha t  we don ’ t ,  you know tha t  the  task  10 

orders  are  no t  i ssued on t ime,  so  I  keep on ask ing ,  I  keep  

on ask ing .  We eventua l l y  then on 6 t h  o f  June 2016 or  I  

don ’ t  know what  day –  le t  me say beg inn ing  o f  June 2016 I  

in fo rmed by  Eskom tha t  our  cont rac t  ge ts  te rm inated.   Then  

a t  a round August  2016 we se t t led  on  an amount  to  be  pa id ,  

we wro te  an  invo ice  on ly  fo r  the  McK insey . . . [ ind is t inc t ]  no t  

fo r  the  . . . [ ind is t inc t ]  and you know got  pa id  and on ly  

thereaf te r  in  September  2016 I  rece ived you know a   

p r in ted  ve rs ion  o f  a  copy tha t  was s igned 7 t h  o f  January,  so  

what  I  in tended there  –  or  no t  in tended –  what  I  unders tood 20 

there  was tha t  you know s ince  the  cont ract  wasn ’ t  there  

any more  i t  was a l ready cance l led  and pa id  and so  on  and  

so  on ,  tha t  you know I  was requ i red  to  s ign  the  cont rac t  on  

tha t  da te  when i t  ac tua l l y  s ta r ted .    My very  f i rs t  day in  

South  A f r i ca  in  the  year  2016 was 11 t h  o f  January  hence I  
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pu t  11 t h  o f  January  on  tha t  cont rac t  because I  was  anyhow 

bound by  the  17 t h  December  2015 le t te r  o f  acceptance and  

I  rea l l y  apo log i se  in  f ron t  o f  the  Commiss ion  i f  tha t  has 

confused anybody in  here  bu t  to  come back to  your  

quest ion  tha t  o r ig ina l l y  was you know wou ld  t ha t  be  

su f f i c ien t  in  Germany,  yes  i t  wou ld  be  su f f i c ien t  in  

Germany.  

ADV CHASKALSON SC:    Can I  come back to  someth ing  

e lse  tha t  Mr  Sneader  sa id  on  page 41,  aga in  I  – you may 

not  have the  document  bu t  i t  i s  l i t e ra l l y  on ly  one  10 

paragraph,  shor t  parag raph.  

DR WEISS:    Ja .  

ADV CHASKALSON SC:    He sa id  on  page 41:  

“F ina l l y  our  c l ien t  team re l ied  too  much on the i r  

re la t ionsh ips  a t  Eskom.   They took Eskom’s  board  

approva l ,  Eskom’s  appo in tment  le t te r  and Eskom’s  

management  word  a t  face  va lue .   They shou ld  no t  

have done so . ”  

I  p resume you accept  tha t  comment  f rom Mr  Sneader  as  a  

fa i r  comment?  20 

DR WEISS:    Yes.  

ADV CHASKALSON SC:    Can you say why you d id ,  what  

was i t  about  the  s i tua t ion  tha t  made you put  the  sor t  o f  

re l iance on Eskom’s  representa t ions a t  a  h igher  leve l  than  

you wou ld  ord inar i l y  do ,  o r  wou ld  o rd ina r i l y  be  
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app ropr ia te?  

DR WEISS:   I  don ’ t  know where  th is  quest ion  is  head ing  

but  I  am you know indeed qu i te  a  lo t  o f  these co l leagues a t  

Eskom tha t  I  worked fo r  a  long t ime ago and perhaps tha t  

led  me to  tha t  behav iou r.    

ADV CHASKALSON SC:    Can  I  te l l  you  where  i t  i s  

head ing ,  I  mean my –  i f  I  look  back a t  those s i x  months ,  

McK insey had devoted very  substant ia l  resources to  

Eskom,  had done so  w i thout  a  wr i t ten  cont rac t  and  

cer ta in ly  w i thout  payment  and was  there  no t  a  rea l  concern  10 

tha t  was dr i v ing  McK insey a t  tha t  s tage tha t  you needed to 

do  what  had to  be  done to  ge t  pa id  fo r  th is  work .   

DR WEISS:    Bu t  I  had a l ready  been pa id  fo r  th is  s tu f f  

Cha i r,  I  don ’ t  unders tand the  reason tha t  you a re  pu t t ing 

here .  

ADV CHASKALSON SC:     No,  no  tha t ’s  i n  –  sor ry  tha t  i s  

obv ious ly  by  the  t ime you had – I  am not  ta lk ing  backdat ing  

now,  I  am ta lk ing  o ther  i ssues,  l i ke  the  supp ly /deve lopment  

annexure ,  l i ke  cont inu ing  to  work  a longs ide  Tr i l l i an  and so  

on .    20 

DR WEISS:     Bu t  Cha i r  w i th  a l l  due respect  you know we  

s tar ted  th is  p rocess,  we ac tua l l y  d id  a  due d i l igence,  I  

th ink  what  i s  fa i r  to  say is  tha t  you  know we shou ldn ’ t  have  

worked or  s ta r ted  work  be fo re  th is  due d i l igence was 

c losed.   They w i l l  be  work ing  s low most  l i ke ly  ja  and you 
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know as a lso  Mr  Miesza la  and Mr  F ine  re fe r red  to  

yesterday th is  i s  a  p rocess tha t  we have changed,  bu t  we 

came to  the  conc lus ion  tha t  i t  i s  no t  appropr ia te  to  go  w i th  

Tr i l l i an  as  a  supp ly  deve lopment  par tner  and desp i te  tha t  

you know caus ing  a  r i sk  fo r  us  no t  ge t t ing  pa id  or  no t  ever  

work  a t  Eskom aga in ,  we were  voca l  no t  on ly  say ing  bu t  

wro te  on  paper  tha t  th is  cou ldn ’ t  be  our  

supp ly /deve lopment  par tner,  so  I  unders tand your  

f rus t ra t ion  tha t  we cou ld  have done th is  ear l ie r  and  I  agree 

to  you th is  i s  a  m is take tha t  we have done but  w i thout  10 

ex te rna l  p ressure  we ourse l ves d id  tha t  and you know they 

are  c rys ta l  c lea r  in  the  way you know how we have 

communica ted  i t .   

ADV CHASKALSON SC:     Thank you Dr  Weiss ,  I  don ’ t  

have any fu r ther  quest ions f rom my s ide .  

CHAIRPERSON:    Thank you ve ry  much Dr  Weiss ,  le t  me 

ask whether  Mr  van Zy l  in tends to  re -examine on anyth ing .  

ADV VAN ZYL:    Thank you Cha i r,  we don ’ t  have any  

quest ions fo r  Dr  Weiss  e i the r.  

CHAIRPERSON:    Okay,  a l r igh t .   No thank you very  much,  20 

then i t  remains  fo r  me to  thank  Dr  Weiss  fo r  ava i l ing 

h imse l f  and thank everybody,  I  w i l l  now excuse h im and I  

w i l l  excuse you Mr  van Zy l  as  we l l .  

DR WEISS:    Cha i r.  

CHAIRPERSON:    Yes Dr  Weiss?  
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DR WEISS:    Cha i r  i s  there  s t i l l  a  m inute  to  say some k ind  

o f  words f rom me? 

CHAIRPERSON:    Yes,  yes .  

DR WEISS:    Because f i rs t  o f  a l l  as  you know i t  was 

. . . [ ind is t inc t ]  I  f i rs t  o f  a l l  I  wou ld  l i ke  to  thank you  fo r  the 

oppor tun i ty  tha t  you have g iven me and a lso  my co l l eagues 

to  p resent  ou rse lves and the  fac t  as  we see them and a l so  

to  answer  your  quest ion  . . . [ ind is t inc t ]  th is  i s  rea l l y  he lp fu l  

to  a lso  ge t  k ind  o f  these perspect ives  ou t  and wha t  I  a lso  

wou ld  say we rea l l y  in tended to  he lp  the  peop le  o f  South  10 

A f r i ca  and espec ia l l y  cons ider ing  in  what  d i re  s i tua t ion  

Eskom was a t  th i s  t ime.    I t  was a  hear t fe l t  you know need  

fo r  us  to  engage and a lso  to  engage together  w i th  

deve lop ing  b lack  ta len t  in  th is  count ry.  

 What  I  you know I  th ink  we d i scussed about  we  d id  

rea l  work  on  th is  and i t  was not  a lways easy because i t  

was 100% of  th is  cont rac t ,  ja ,  because we ach ieved impact  

. . . [ ind is t inc t ]  wha t  I  learn t  th rough  th is  p rocess is  tha t  you  

know our  suppor t  to  Eskom may  have la id  g rounds fo r  

cor rup t ion  and you know I  th ink  there fo re  i t  is  rea l l y  20 

impor tan t  the  work  tha t  you are  do ing  a t  the  Commiss ion  

and tha t  you are  a lso  ask ing  the  quest ions tha t  you are  

ask ing ,  tha t  a t  somet imes you know fee l  uncomfo r tab le .   I  

th ink  you are  do ing  the  r igh t  th ing  and thanks aga in  fo r  

ac tua l l y  g i ven me the  oppor tun i ty  to  speak in  f ron t  o f  th is  
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Commiss ion  he re .  

CHAIRPERSON:    Thank you ve ry  much Dr  Weiss ,  you are  

now excused,  thank you.   Mr  Chaska lson tha t  i s  the  on ly  

w i tness you had fo r  today?  

ADV CHASKALSON SC:    That  i s  cor rec t  Cha i r.  

CHAIRPERSON:    Yes,  we a re  go ing  to  ad journ  fo r  now,  

jus t  fo r  the  benef i t  o f  the  pub l i c  I  w i l l  re tu rn  a t  two o ’c lock  

to  l i s ten  to  the  ev idence Mr  Zwane a t  two o ’c lock ,  who d id  

no t  f in ish  h is  ev idence prev ious ly  and he w i l l  come back to  

f in ish  i t  and then  la te r  in  the  a f te rnoon,  o r  ea r ly  even ing  I  10 

w i l l  l i s ten  to  the  ev idence o f  Mr  Koko f rom Eskom who d id  

no t  f in ish  h i s  ev idence a t  leas t  we w i l l  dea l  w i th  the 

ev idence re la t ing  to  the  suspens ions.   We might  no t  ge t  

beyond tha t  and he might  have to  come back some o the r  

t ime,  so  we w i l l  resume a t  two o ’c lock .  

 We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Good a f te rnoon Mr  Pre tor ius ,  good  20 

a f te rnoon everybody.  

ADV PRETORIUS SC:    A f te rnoon Cha i r.    

MR ZWANE:    A f te rnoon Cha i r.  

CHAIRPERSON:    Yes,  good a f te rnoon Mr  Zwane.  

MR ZWANE:   Good a f te rnoon Cha i r.  
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CHAIRPERSON:    Thank you fo r  coming back to  comple te 

the  par t  o f  your  ev idence tha t  we  must  dea l  w i th  today,  I  

th ink  you w i l l  s t i l l  come back fo r  o ther  par ts  o f  ev idence on  

o ther  mat te rs ,  okay.   I  th ink  reg i s t ra r  le t  us  jus t  admin is te r  

the  oa th  or  a f f i rmat ion .  

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record .  

MR ZWANE:   Mosebenz i  Joseph Zwane.  

REGISTRAR:   Do you have any ob jec t ion  to  tak ing  the  

prescr ibed a f f i rmat ion?  

MR ZWANE:   No.  10 

REGISTAR:   Do you so lemnly  a f f i rm tha t  the  ev idence you 

w i l l  g ive  w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  e l se  

bu t  the  t ru th ,  i f  so  p lease ra ise  your  r igh t  hand and say I  

t ru ly  a f f i rm.  

MR ZWANE:    I  t ru ly  a f f i rm.  

MOSEBENZI  JOSEPH ZWANE:   [Af f i rmat ion]  

CHAIRPERSON:    Thank you.    I s  Mr  Zwane lega l l y  

rep resented today?  

MR ZENGA:   Yes ,  Cha i r.  

CHAIRPERSON:   Okay h i s  counse l /a t to rney can p lace 20 

h imse l f  on  record  jus t  f rom where  you are  w i l l  be  f ine .  

MR ZENGA:   Thank you Cha i r,  my name is  A lpheus Zenga,  

the  rep resenta t i ve  fo r  Mr  Zwane.  

CHAIRPERSON:    Thank you very  much.   Okay,  a l r igh t .   Mr  

Zwane we wi l l  t ry  and use the  t ime we have opt ima l ly  and 
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tha t  m ight  mean me be ing  a  l i t t le  s t r i c te r  than I  was las t  

t ime on answers  so  obv ious l y  impor tan t  th ings fee l  f ree  to  

a r t i cu la te  what  you need to  a r t i cu la te  bu t  because  o f  t ime 

we must  jus t  t ry  and make sure  tha t  answers  as  fa r  as  

poss ib le  a re  s t ra igh t  to  the  po in t  bu t  no th ing  I  say  now 

means you mus t  no t  make po in ts  tha t  you fee l  a re  

impor tan t  to  make.     

MR ZWANE:   Thanks Cha i r,  I  am here  to  t ry  and ass is t  you  

as  much as  I  can.  

CHAIRPERSON:    Yes,  yes ,  no  tha t  i s  a l r igh t .   Mr 10 

Pre tor ius?  

ADV PRETORIUS SC:     Thank you Cha i r.   Fo r  the  record  

Mr  Zwane there  a re  two a f f idav i t s  t ha t  we may re fe r  to  la te r  

th is  a f te rnoon.   The f i rs t  i s  a  second a f f idav i t  f i l ed  by  

yourse l f…[ in te rvene]  

CHAIRPERSON:    I  am sor ry  Mr  Pre tor ius  maybe fo r  the  

benef i t  o f  the  pub l i c  you cou ld  s ta r t  by  jus t  say ing  where  

we are  w i th  h i s  ev idence and what  i t  re la tes  to  jus t  so  tha t  

they can fo l low.    

ADV PRETORIUS SC:     Yes,  the  ev idence tha t  Mr  Zwane  20 

has g iven on two prev ious days  and i t  i s  to  comple te  

hopefu l l y  today dea ls  w i th  h is  par t i c ipa t ion  in  o r  knowledge 

o f  a  hous ing  -  a  ser ies  o f  hous ing  mat te rs  tha t  occur red  

dur ing  the  years  2010 and 2011 in  the  Free S ta te  Prov ince.  

We have dea l t  to  a  la rge  ex ten t  w i th  Mr  Zwane ’s  knowledge  
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o f  a  par t i c ipa t ion  in  ce r ta in  events  dur ing  the  course  o f  the  

year.    

The f i rs t  invo lved the  abandonment  o f  an  open  

tender  sys tem and what  occur red  dur ing  the  f i rs t  ha l f  o f  

tha t  f inanc ia l  yea r  and the  second  invo lved the  dev is ing  o f  

a  p repayment  scheme an advanced payment  sys tem and i t  

i s  in  re la t ion  to  the  advanced payment  sys tem tha t  we w i l l  

ask  quest ions today p r inc ipa l l y.        

CHAIRPERSON:    Yes,  no  tha t  i s  f ine .  

ADV PRETORIUS SC:     There  are  two a f f idav i t s  Mr  Zwane 10 

tha t  may become re levant  la te r  and cer ta in ly  i s  re levant  

overa l l  in  re la t ion  to  your,  a re  re levant  overa l l  in  re la t ion  to  

your  ev idence.   The f i rs t  i s  the  second a f f idav i t  f i l ed  by  

yourse l f  tha t  appears  jus t  fo r  the  record  in  Bund le  FS12 a t  

page 623.    

The second is  a  second a f f idav i t  f i l ed  by  Mr  

Mokoena and tha t  appears  a t  Bund le  FS12,  372.1  to  

372.47 i t  i s  no t  a  long a f f idav i t  bu t  there  are  a  number  o f  

annexures to  the  a f f idav i t .   You have been prov ided w i th  a 

copy o f  tha t  a f f idav i t  and you may w ish  to  comment  la te r  20 

on  and I  w i l l  ask  a  few quest ions  la te r  on .   Mr  Mokoena  

was the  head o f  depar tment  dur ing  2010/2011 Free S ta te  

Human Set t lemen ts .    

The f i rs t  task  fo r  today Mr  Zwane  is  to  pu t  to  you  

cer ta in  vers ions in  re la t ion  to  the  or ig ins  o f  the  advanced  
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payment  sys tem dur ing  October  2010.   We dea l t  w i th  i t  

b r ie f l y  ce r ta in ly  your  ev idence in  regard  there  to  dur ing  the  

las t  hear ing  when you gave ev idence here  and you w i l l  

reca l l  tha t  you sa id  a t  a  meet ing  w i th  o f f i c ia ls  in  the  war  

room a f te r  the  Welkom meet ing  you ra ised a  quest i on  as  to  

what  cou ld  be  done.    

Mr  Mokoena ’s  ve rs ion  is  d i f fe ren t  he  says tha t  you 

ca l led  h im and  o ther  o f f i c ia ls  to  a  meet ing  in  what  

co l loqu ia l l y  became known as the  war  room in  October  

2010 and you proposed the  advance payment  sys tem.   Do 10 

you have any comment?      

MR ZWANE:    Yes,  Cha i r  my comment  i s  s imp le  I  d id  no t  

p ropose,  I  asked a  quest ion  why can we not  he lp  the  

cont rac tors  in  te rms o f  mater ia ls  as  tha t  i ssue was ra ised  

in  a  Welkom meet ing  tha t  i s  my  s tory  and I  deny tha t  I  

p roposed.   

ADV PRETORIUS SC:     R igh t  tha t  ev idence Mr  Mokoena ’s  

ev idence is  conf i rmed by  Mr  Matchatwa and Mr  Tsomets i  

who a lso  a t tended tha t  meet ing  they bo th  say tha t  you 

proposed the  advanced payment  sys tem.   20 

MR ZWANE:    Wel l  I  have gone th rough both  s ta tements  

and I  agree w i th  you Cha i r  and Mr  Matchatwa is  agree ing  

w i th  Mr  Mokoena but  the  vers ion  o f  Mr  Tsomets i  i s  the  

vers ion  tha t  I  pu t  here  tha t  there  were  d iscuss ions  a f te r  I  

had asked a  quest ion  and a f te r  those d iscuss ions a  
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dec is ion  was taken tha t  there  shou ld  be  a  broad research  

in  te rms o f  th is .    

ADV PRETORIUS SC:     To  an  ex ten t  tha t  there  is  common 

cause between you and the  o the r  w i tnesses we w i l l  get  

there .   I  jus t  wan t  to  pu t  to  you what  Mr  Tsomets i  sa id  on  

the  28 t h  o f  September  be fore  the  Commiss ion .   He says 

and h is  vers ion  is  tha t  a t  tha t  meet ing  you sa id :  

“ I  th ink  we have a  so lu t ion  tha t  we must  buy  

mater ia l . ”   

What  i s  your  response to  tha t?     10 

MR ZWANE:    I  sa id  when I  was here  I  asked a  quest ion  

tha t  why can we not  he lp  the  cont rac to rs  w i th  the  mater ia l s  

as  tha t  w i l l  ac tua l l y  enab le  us  to  do  what  we are  supposed  

to  do  to  dea l  w i th  the  prob lem tha t  had been ra ised  ear l ie r  

on  by  the  Min is te r.   

CHAIRPERSON:    I s  your  i ssue s imp ly  tha t  you asked a  

quest ion  and you d id  no t  p ropose even though your  

quest ion  may have suggested tha t  tha t  i s  what  you had in  

m ind shou ld  be  done?     

MR ZWANE:    Cha i r  I  asked the  quest ion  tha t  i s  why there  20 

were  debates  around th is  mat te r.   My unders tand ing  o f  a  

p roposa l  i s  tha t  i f  you  put  a  p roposa l  on  the  tab le  tha t  

p roposa l  w i l l  be  accepted or  re jec ted .  

CHAIRPERSON:    Yes,  I  unders tand what  you mean I  jus t  

want  to  make sure .      
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MR ZWANE:    Yes.  

CHAIRPERSON:    I t  seems to  me tha t  your  i ssue might  jus t  

be  tha t  you d id  no t  pu t  i t  as  a  proposa l .   

MR ZWANE:    Yes.  

CHAIRPERSON:    Bu t  in  substance you may have put  a  

quest ion  tha t  conveyed to  them tha t  you were  th ink ing  tha t  

tha t  i s  the  way to  go .   Would  you  accept  tha t  as  fa i r,  as  a  

fa i r  in te rpre ta t ion  o f  what  may have happened? 

MR ZWANE:    I  wou ld  accept  i t  Cha i r  as  we togethe r  in  the 

very  commi t tee  when tha t  i ssue was proposed.   10 

CHAIRPERSON:    Yes.    

MR ZWANE:    I t  i s  no t  an  issue tha t  I  came w i th  f rom 

somewhere  i t  i s  an  issue o f  the  very  commi t tee  and when 

we ca l led  a  meet ing  we had to  t ry  and address tha t  i ssue  

out  and see whether  i t  i s  workab le  or  no t .  

CHAIRPERSON:    Yes,  we l l  a t  leas t  I  th ink  tha t  c la r i f ies  my  

own mind because I  was th ink ing  i f  I  say  to  Mr  Pre tor ius  

why do we not  ad jou rn  now obv ious l y  he  w i l l  th ink  I  am 

th ink ing  tha t  we shou ld  ad journ .     

ADV PRETORIUS SC:     I  w i l l  take  i t  a  l i t t le  b i t  more  20 

ser ious ly.   

CHAIRPERSON:    I  leave i t  a t  tha t ,  Mr  Pre tor ius .   

ADV PRETORIUS SC:     So in  summary then when you  

d is t ingu ished between a  quest ion  and a  p roposa l  you are  

say ing  tha t  you  may we l l  have ra i sed an i ssue fo r  
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d iscuss ion  and fu r the r  debate  bu t  in  do ing  so  you wou ld  

have conveyed what  your  thoughts  were .     

MR ZWANE:    Wel l  i t  may have  been taken so  by  o ther  

a t tendees o f  the  meet ing  bu t  the  fac t  o f  the  mat te r  in  a l l  

the  a f f idav i t s  they agree w i th  the  fac t  tha t  tha t  mat te r  was 

debated in  tha t  meet ing .     

ADV PRETORIUS SC:    So i t  does not  seem tha t  we are  

too  fa r  apar t  on  tha t  i ssue.   Wha t  you s t ress ing  however  

tha t  i t  was not  a  fo rmal  p roposa l  fo r  acceptance o r  

re jec t ion .     10 

MR ZWANE:    That  i s  cor rec t  Cha i r.   

ADV PRETORIUS SC:     Then there  was i t  i s  common 

cause a  d iscuss ion  about  the  idea le t  us  se t t le  on  tha t  fo r  

the  moment  the  idea fo r  fu r ther  d i scuss ion  and one  o f  the 

issues ar is ing  was the  lega l i t y  o f  what  was  to  be  

cons idered,  cor rec t?   

MR ZWANE:    That  i s  cor rec t  Cha i r.   

ADV PRETORIUS SC:     Mr  Mokoena you w i l l  have seen in  

h is  a f f idav i t  goes  fu r the r,  Mr  Mokoena ra i sed h is  concerns  

about  the  idea and I  use  tha t  word  adv i sed ly  fo r  the  20 

moment  and ind ica ted  tha t  he  d id  no t  suppor t  i t .   Do you  

reca l l  tha t?    

MR ZWANE:    I  do  no t  reca l l  h im say ing  he  does not  

suppor t .   I  reca l l  one o f  the  concerns ra i sed in  the  meet ing  

was the  lega l i t y  o f  tha t  p rocess.     
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ADV PRETORIUS SC:     R igh t ,  he  says tha t  the  issue 

between yourse l f  and h imse l f  in  a  d iscuss ion  be tween the  

two o f  you,  I  th ink  i t  was a f te r  the  meet ing .   He says tha t  

you sa id  to  h im tha t  i f  you  do not  want  to  imp lement  th is  

p lan  you shou ld ,  you Mr  Mokoena shou ld  tender  your  

res ignat ion .   Do you reca l l  tha t?    

MR ZWANE:    There  was no mee t ing  be tween me and Mr  

Mokoena outs ide  the  fo rmal  meet ing  wh ich  everybody was  

there ,  Cha i r.    

ADV PRETORIUS SC:     D id  tha t  happen in  a  fo rmal  10 

meet ing?  

MR ZWANE:    No,  there  was no such a  comment  f rom me 

because i f  I  remember  we l l  the  end d iscuss ion  o f  the 

meet ing  was ac tua l l y  in  Mr  Mokoena ’s  favour.   There  was  

no conc lus ion  tha t  the  quest ion  wh ich  has been in te rpre ted  

as  an  idea i s  wha t  we must  ac tua l l y  imp lement .    

The reso lu t ion  was tha t  the  DG Mr Tsomets i  shou ld  

go  and research  broad ly  about  a l l  the  issues wh ich  were  

ra ised in  the  mee t ing  and repor t  to  the  HOD which  was Mr  

Mokoena and in  tha t  p rocess i t  i s  my be l ie f  tha t  Mr  20 

Mokoena wou ld  have then addressed whatever  mat te r  tha t  

was a  concern  to  h im.      

ADV PRETORIUS SC:     D id  Mr  Mokoena a t  any s tage  

dur ing  the  meet ing ,  shor t l y  a f te r  the  meet ing  or  a t  any  

s tage thereaf te r  say  to  you tha t  he  ob jec ted  to  the  idea or  
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the  p lan?  

MR ZWANE:    No ,  Cha i r.   

ADV PRETORIUS SC:     He goes fu r ther  to  say qu i te  

express ly  tha t  you used an express ion  in  Sotho say ing  tha t  

he  w i l l  wa lk  next  to  h is  shoes mean ing  he wou ld  remain  

poor.   Do you reca l l  tha t?   

MR ZWANE:    No ,  Cha i r.   

CHAIRPERSON:    Jus t  to  pu t  some contex t  in  regard  to  

tha t  las t  quest ion  f rom Mr  Pre to r ius  he  sa id  you sa id  th is  

namely  tha t  he  wou ld  wa lk  next  to  h is  shoes.   He sa id  you  10 

sa id  th is  in  the  contex t  o f  say ing  i f  he  d id  no t ,  i f  he  was  

not  p repared to  imp lement  the  p lan  or  to  go  a long w i th  the  

p lan  he  wou ld  need to  res ign  and obv ious l y  he  wou ld  be  

w i thout  a  job  and he wou ld  then f ind  h imse l f  wa lk ing  next  

to  h is  shoes.   You unders tand the  contex t?   Mr  Pre tor ius  i s  

my reco l lec t ion  is  i t  cor rec t?    

ADV PRETORIUS SC:     Cor rec t  Cha i r.   

CHAIRPERSON:    Yes,  you never  sa id  anyth ing  a long  

those l ines?  

MR ZWANE:    Cha i r  I  never  sa id  anyth ing  o f  tha t  sor t  in  20 

fac t  i f  we re fer  back to  the  invest iga t ions you  wou ld  

ac tua l l y  rea l i se  tha t  the  issue o f  advanced payment  was  

ac tua l l y  imp lemented even before  th is  document  you 

ta lk ing  about  was f ina l i sed.   In  the  meet ing  o f  the  18 t h  on  

November  as  pe r  the  invest iga t i ons.   Mr  Mokoena in  a  
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repor t  to  the  invest iga tors  ac tua l l y  exceeded to  the  po in t  

tha t  a  meet ing ,  when the  meet ing  was d iscussed  on tha t  

po in t  advance payment  had a l ready been done i t  i s  here  on  

b lack  and wh i te .    

So we cont inue to  have a  good re la t ionsh ip  tha t  i s  

why I  cou ld  unders tand even when I  had sa id  everybody 

shou ld  be  work ing  dur ing  December  Mr  Mokoena d id  no t  

ava i l  h imse l f  and I  d id  no t  have an issue I  unders tood.  

CHAIRPERSON:    Okay,  Mr  Pre to r ius .   

ADV PRETORIUS SC:     When  you re fer  Mr  Zwane to  10 

advance payments  hav ing  a l ready been done are  you  

re fer r i ng  to  a  pe r iod  be fore  October  2010?  

MR ZWANE:    In  fac t  i f  you  look a t  the  invest iga t ions they  

w i l l  ind ica te  tha t  the  issue o f  advance payment  in  the  

Depar tment  o f  Human Set t lements  s ta r ted  in  t he  year  

2007/2008 there  about  bu t  on  th is  mat te r  o f  2010 Mr  

Mokoena as  he  was asked he ind i ca ted  in  the  repor t  to  the 

invest iga to rs  tha t  by  the  18 t h  o f  November  when the  

MINTEK meet ing  was organ ised  advance payment  had  

a l ready been done.    20 

ADV PRETORIUS SC:     By  the  18 t h  o f  November  2010?  

MR ZWANE:    Yes.   

ADV PRETORIUS SC:     The pe r iod  tha t  you re fer red  to  

ear l ie r  2007/2008  tha t  wou ld  have been before  you came to  

the  Depar tment  o f  Human Set t lements?    
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MR ZWANE:    That  i s  cor rec t  Cha i r.   

ADV PRETORIUS SC:     I s  tha t  what  you re fer red  to  ear l ie r  

as  the  Nercha scheme? 

MR ZWANE:    The Nercha scheme was repor ted  in  the  

meet ing  in  Welkom when I  ra i sed th is  mat te r.   I  d id  no t  

know about  th is  mat te r  Cha i r  a t  tha t  po in t  I  must  c la r i f y  

tha t  mat te r  as  I  was go ing  th rough th is  documents  by  the  

invest iga to rs .   

They ac tua l l y  ind ica ted  tha t  the  p rob lem o f  

advanced payment  in  the  Free  S ta te  s ta r ted  around  10 

2007/2008 and they fu r ther  d iscovered tha t  when i t  was put  

to  Mr  Mokoena tha t  why wou ld  he  not  have l i s tened to  the  

MINTEK meet ing  o f  the  18 t h  o f  November  2010.   He 

ac tua l l y  acceded  to  the  po in t  tha t  advanced payment  had 

a l ready been done before  tha t  mee t ing .      

ADV PRETORIUS SC:     Wel l  we w i l l  come to  tha t  meet ing  

o f  the  18 t h  o f  November  the  MINTEK meet ing  and the  

meet ing  tha t  fo l lowed the  MINMAC meet ing .   But  fo r  the 

moment  we have done some invest iga t ion  and research  

in to  the  per iod  pr io r  to  2011 and we have found no  20 

ev idence o f  any prepayment  sys tem tha t  m i r ro rs  the  

prepayment  sys tem tha t  was imp lemented in  2010/2011.     

MR ZWANE:    I  can  ac tua l l y  t ry  and he lp  Cha i r  w i th  a  page 

i f  I  be  a l lowed.   

CHAIRPERSON:    Okay.   
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MR ZWANE:    I t  i s  pa ragraph 7  Cha i r  1 .6  depar tmenta l  

p resenta t ion  da ted the  17 t h  o f  October  2011 s l ide  number 

s ix  o f  the  p resenta t ion  and tha t  i s  found in  FS20 page 370.   

I f  I  may read i t  in  sho r t ,  i t  says :  

“Mokoena admi t ted  tha t  as  a  resu l t  o f  h is  s t ra tegy 

to  exped i te  hous ing  de l i ve ry  in  December  2010 tha t  

the  depar tment  had exposed i t se l f  to  r i sk  due to  

advanced payment  made to  bu i ld ing  mater ia l s  

supp l ie rs  amount ing  to  R497mi l l ion  a l though  

MINMAC had re jec ted  th is  s t ra tegy on  the  18 t h  o f  10 

November  2010.   The HOD admi t ted  in  h is  

p resenta t ion  tha t  the  supp l ie rs  had a l ready been  

pa id  in  advance. ”       

ADV PRETORIUS SC:     Where  are  you re fer r ing  to  now? 

CHAIRPERSON:    I  th ink  he  is  read ing  f rom h i s  no tes .   

ADV PRETORIUS SC:     F20 age 370?  Are  you re fe r r ing  to  

b lack  number  o r  red  numbers?  

MR ZWANE:    The b lack  numbers .   

ADV PRETORIUS SC:     FS20 page 370 you say  i t  i s  a t  

s l ide  s i x?  20 

MR ZWANE:    I t  i s  parag raph 7 .1 .6 .   In  h is  p resenta t ion  i t  

i s  s l ide  s i x  bu t  FS20 page 370 is  parag raph 7 .1 .6 .      

ADV PRETORIUS SC:     Yes,  we l l  I  do  no t  th ink  tha t  there  

is  anyth ing  here  f i rs t l y  tha t  dea ls  w i th  2007 and  2008,  

cor rec t?  
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MR ZWANE:    That  i s  cor rec t  Cha i r.   

ADV PRETORIUS SC:     Nor  does i t  dea l  w i th  anyth ing  

be fore  October  2010.   

MR ZWANE:    Accord ing  to  my unders tand ing  Cha i r  i t  dea ls  

w i th  the  18 t h .   

ADV PRETORIUS SC:     Yes so  le t  us…[ in tervene]  

CHAIRPERSON:    The 18 t h  o f  November.   

ADV PRETORIUS SC:     …read the  las t  paragraph on tha t  

page.    

CHAIRPERSON:    Okay he says i t  dea ls  w i th  the  18 t h  o f  10 

November  Mr  Pre tor ius .   

MR ZWANE:    Yes.   

ADV PRETORIUS SC:     Yes,  exac t ly  so  tha t  i s  wha t  I  want  

to  pu t  to  Mr  Zwane.   F i rs t l y,  i f  you  look a t  paragraph 7 .1 .6  

tha t  i s  a  depar tmenta l  p resenta t ion  made on the  17 t h  o f  

October  2011 not  2010.   So th is  was a  year  l a te r  17  

October  2011.   Do you see tha t?    

MR ZWANE:    Yes,  Cha i r.   

ADV PRETORIUS SC:     And th is  p resenta t ion  dea l t  w i th  

the  Free S ta te  Depar tment  o f  Human Set t lement  20 

expend i tu re  and the  de l i very  fo r  2011/2012 f inanc ia l  yea r.   

Do you see tha t?    

MR ZWANE:    Wel l  can we read tha t  paragraph Cha i r  so  

tha t…[ in tervene]   

ADV PRETORIUS SC:     Yes,  I  w i l l  come the re  we a re  jus t  
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go ing  th rough the  who le  o f  the  presenta t ion  tha t  you have 

jus t  pu t  be fo re  the  Cha i r.   

MR ZWANE:    Because to  me i t  says  de l i ve ry  in  December  

2010.   

ADV PRETORIUS SC:     No we w i l l  ge t  there .   

MR ZWANE:    Okay.   

ADV PRETORIUS SC:     Le t  us  take  i t  s tep  by  s tep .   

MR ZWANE:    Okay.   

ADV PRETORIUS SC:     So s l ide  –  be fore  we get  to  the 

s l ides  the  in t roductory  pa r t  i t  says :  10 

“The HOD Mokoena made a  presenta t ion  in  respect  

o f  the  Free S ta te  Depar tment  o f  Human Set t lements  

expend i tu re  de l i very  2011/2012 f inanc ia l  yea r. ”    

So th is  i s  dea l ing  w i th  a  presenta t ion  tha t  took p lace in  the 

fo l low ing f inanc ia l  year  to  the  2010/2011 year.   Can I  put  

tha t  document  be fore  you so  you can fo l low I  th ink  i t  wou ld  

be  eas ie r.     

MR ZWANE:    FS20?  

ADV PRETORIUS SC:     Yes,  FS20  page 371.  Ms Rangar ta  

w i l l  he lp  you.   Do  you have i t  be fore  you?   20 

MR ZWANE:    Yes.   

ADV PRETORIUS SC:     You w i l l  see  then a t  the  top  o f  the  

page pa ragraph  7 .1 .6  o f  th is  document  dea ls  w i th  the  

depar tmenta l  p resenta t ion  da ted 17 October  2011.    

MR ZWANE:    Yes,  Cha i r.   
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ADV PRETORIUS SC:     I  have  dea l t  w i th  the  next  two  

l ines ,  s l ide  th ree  o f  the  presenta t ion”  

“ In t roduct ion  and background  re f lec ted  tha t  

December  2010. ”  

I t  i s  now re fer r i ng  to  the  prev ious f inanc ia l  yea r.    

“As  a  resu l t  o f  s t ra tegy to  exped i te  hous ing  de l i ve ry  

depar tment  exposed to  r i sk  due to  advanced 

payments  made to  mater ia l  supp l ie rs  amount ing  to  

R481mi l l ion . ”  

That  i s  a  mat te r  o f  record  there ,  co r rec t?   10 

MR ZWANE:    Yes,  Cha i r.   

ADV PRETORIUS SC:     The next  inser t  says tha t  s l ide  f i ve  

o f  the  presenta t ion :  

“Cur ren t  ce r t i f ied  progress and  expend i tu re ,  and 

tha t  i s  cur ren t  fo r  tha t  f inanc ia l  yea r,  re f lec ted  tha t  

i t  shou ld  be  re i te ra ted  tha t  the  depar tment  does no t  

make any payments  in  advance. ”  

And the  words does not  make any payments  in  advance are  

under l ined.  

“And a l l  funds are  d ispersed based on cer t i f ied  20 

progress and or  p roo f  o f  de l i very  o f  mater ia l  to  

s i te . ”  

That  appears  to  be  the  pos i t ion  in  2011,  cor rec t?   

MR ZWANE:    Yes,  Cha i r.   

ADV PRETORIUS SC:     Then s l ide  s ix  o f  the  presen ta t ion :  
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“Cur ren t  cer t i f ied  progress and expend i tu re  

re f lec ted  tha t  the  tab le  be low re f lec ts  the  to ta l  

amount  commi t ted  on  a l l  the  cont rac t s  en te red in to  

w i th  cont rac to rs  and serv ice  prov iders  dur ing  the  

prev ious and cu r ren t  f inanc ia l  years  fo r  the  de l i very  

o f  hous ing  un i ts  across  the  var ious programs. ”  

And the  tab le  tha t  appears  be low tha t  comment  then dea ls  

w i th  expend i tu re  commi t ted  fo r  the  2010/2011 f inanc ia l  

year  and the  2011/2012 f inanc ia l  year  tha t  we can assume.   

We do not  have to  go  in to  tha t  tab le .           10 

MR ZWANE:    Yes,  Cha i r.   

ADV PRETORIUS SC:     And then there  is  an  as ter i sk  

beneath  the  tab le  wh ich  reads:  

“ I t  shou ld  be  noted tha t  the  amount  d ispersed  

rep resents  the  to ta l  d isbursement  on  pro jec ts  to  

da te  and inc ludes the  R481mi l l ion  pa id  i n  advance 

to  mater ia l  supp l i e rs  dur ing  December  2010, ”  

That  i s  the  comment  there  and I  th ink  the  pa ragraph  wh ich  

you have re fe r red  to  tha t  we now have in  i t s  contex t  reads  

as  fo l lows:  20 

“Mokoena there fore  admi t ted  tha t  as  a  resu l t  o f  a  

s t ra tegy to  exped i te  hous ing  de l i very  in  December  

2010 the  depar tment  had exposed i t se l f  to  r i sk  due  

to  advanced payments  made to  bu i ld ing  mate r ia l  

supp l ie rs  amount ing  to  R497mi l l ion . ”  
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And then the  next  paragraph is  impor tan t :  

“A l though MINMAC,  i t  says  here  MINIMAC,  had  

re jec ted  the  s t ra tegy on  18 November  2010 the  

HOD admi t ted  in  h is  p resenta t ion  tha t  supp l ie rs  had 

a l ready been pa id  in  advance. ”           

So  what  i s  c lea r  f rom tha t  i s  tha t  there  is  an  admiss ion  tha t  

supp l ie rs  were  pa id  in  advance a f te r  October  2010 and in  

fac t  in  December  2010.   That  th is  invo lved r i sk  to  the 

depar tment  and there  is  no  admiss ion  as  to  the  lawfu lness 

o f  such a  process .    10 

In  fac t ,  what  th is  appear  to  say  is  tha t  MINMAC 

re jec ted  the  s t ra tegy a t  the  meet ing  o f  18  November  and  

we w i l l  come to  tha t  meet ing  in  due course .   I s  tha t  a  fa i r  

summary o f  what  conta ined he re?     

MR ZWANE:    That  i s  what  I  was –  tha t  i s  the  p ic tu re  tha t  I  

was pa in t ing  Cha i r.   

ADV PRETORIUS SC:     Okay so  I  do  no t  th ink  we d i f fe r  

very  much on th is  po in t .  

CHAIRPERSON:    Yes bu t  I  am not  sure  tha t  I  unders tand 

what  po in t  you wanted to  make.     20 

MR ZWANE:    The po in t  I  am mak ing  Cha i r  i s  

tha t…[ in tervene]  

CHAIRPERSON:    I  jus t  want  to  make sure  tha t  I  know i f  

there  i s  a  par t i cu la r  po in t  you a re  t ry ing  to  make.    

MR ZWANE:    The po in t  I  am mak ing  in  t e rms  o f  th is  
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in fo rmat ion ,  when i t  was asked tha t  why was the  advanced 

payments  made and tha t  was pu t  to  the  ac tua l  the  Mr  

Mokoena.   My read ing  is  he re  is  tha t  he  admi t ted  tha t  

when,  when he was to ld  tha t  he  shou ld  no t  cont inue w i th  

the  advance payment ,  tha t  advance payment  had a l ready  

been pa id .   And I  want  to  say to  th is  Commiss ion  the  issue  

o f  the  advanced payment ,  i f  i t  was ra i sed in  a  meet ing  o f  

MinTech,  subsequent ly  MinMech wh ich  was the  18 t h  and 

the  19 t h  o f  November  2010.   I f  he  admi ts  tha t  tha t  

par t i cu la r  t ime when tha t  dec i s ion  was made,  the  advanced  10 

payment  had a l ready been made.   The,  the  document  tha t  

we are  ta lk ing  about  here  wh ich  was as  a  resu l t  o f  the  

quest ion  I  pu t  in  the  meet ing ,  the  war  room meet ing  was  

on ly  s igned on the  25 t h  o f  November.   Not  the  18 t h  o r  the  

19 t h .  

CHAIRPERSON:   Okay,  okay.   Mr  Pre tor ius .  

ADV PRETORIUS SC:   We know tha t  Mr  Mokoena s igned  

tha t  document ,  p repared by  Mr  Tsomets i  on  the  25 t h  o f  

November  2010.   You are  per fec t l y  cor rec t  and you ra ised 

the  issue why wou ldn ’ t  he  s ign  i t .   H is  ev idence was tha t  20 

he  s igned i t  because he feared tha t  he  m ight  lose  h i s  job  i f  

he  d idn ’ t  coopera te .    

MR ZWANE:   I  deny tha t  i s  the  t ru th  and the  so le  t ru th 

Cha i r,  because i f  he  was so  scared o f  me,  he  wou ld  have  

l i s tened to  me even when I  sa id  he  shou ld  no t  go  on  



11 DECEMBER 2020 – DAY 323 
 

Page 78 of 232 
 

ho l iday.   I t ’s  on  record  tha t  he  d id ,  d id  go  on  ho l iday and I  

le f t  in  tha t  depar tment  as  an  HOD when I  le f t  the  

depar tment ,  I  never  dea l t  w i th  h im or  d id  anyth ing  tha t  was 

ind ica t ive  o f  the  fac t  tha t  I  was a  monster  in  tha t  

depar tment .    

CHAIRPERSON:   Bu t  he  sa id  when we to ld  you tha t  he  had  

a l ready made ar rangements  I  th ink  fo r  a  ho l iday  I  th ink  

f rom las t  t ime,  you,  you –  I  thought  you sa id  you 

unders tood.   So you had no issue  w i th  the  fac t  tha t  he  was  

not  go ing  to  be  around because the  ar rangements  fo r  h is  10 

ho l iday had a l ready been made.  

MR ZWANE:   I f  I  unders tood tha t  Cha i r,  wh ich  is  t rue ,  why 

wou ld  I  fa i l  to  unders tand and g i ve  h im an oppor tun i ty  on  a  

document  tha t  I  have g i ven h im and Muso Tsomets i?   An 

oppor tun i ty  to  go  and work  on?  

CHAIRPERSON:   Mr  Pre tor ius .  

ADV PRETORIUS SC:   Thanks.   Wel l  perhaps we can wrap 

th is  up  jus t  concern ing  tha t  you have no prob lem wi th  the  

fac ts  se t  ou t  in  the  document  we ’ve  jus t  re fe r red  to  a t  

FS2370,  co r rec t?  20 

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   Thank you.   L ike  to  move to  a  new 

top ic  and tha t  i s  what  you were  to ld  Mr  Zwane o f  the 

lega l i t y  o r  o therw ise  o f  the  advanced payment  scheme.   Mr  

Mokoena says and we ’ve  touched on th is  tha t  he  ac tua l l y  
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ob jec ted  to  the  p lan  a t  war  room meet ing  in  October.   And 

he says tha t  your  response was tha t  you had been adv ised  

tha t  the  p lan  was in  fac t  lawfu l .   You reca l l  any th ing  l i ke  

tha t  happen ing  a t  the  October  mee t ing?  

MR ZWANE:   I  deny tha t  Cha i r.  

ADV PRETORIUS SC:   A l r igh t .   Mr  Cha inee,  do  you reca l l  

who he was C-H-A- I -N-E -E  or  i s?    

MR ZWANE:   Cha in?  

ADV PRETORIUS SC:   Cha inee?  A member  o f  na t iona l  

t reasury,  do  you reca l l  tha t?  10 

MR ZWANE:   When made to  t ime lapse and the  fac t  tha t  Mr  

Mokoena was the  one wou ld  dea l  w i th  o f f i c ia ls  a t  the  leve l  

o f  MinTech.  

ADV PRETORIUS SC:   In  fa i rness I  must  jus t  pu t  

someth ing  to  you .   For  your  comment  i f  you  know anyth ing  

about  i t .   Mr  Cha inee gave ev idence before  a  d isc ip l ina ry  

inqu i ry  wh ich  took p lace in  the  fo l low ing years  and as  a  

resu l t  o f  wh ich  f i ve  o f f i c ia ls  were  d i smissed fo r  

par t i c i pa t ion  and  the  advanced payment  scheme.   You 

know tha t  there  was a  d isc ip l inary  inqu i ry  and o f f i c ia ls  20 

were  d i smissed.   Cor rec t?  

MR ZWANE:   I ,  I  read tha t  in  the  med ia  and as  I  fo l lowed  

up I  go t  to  learn  tha t  tha t  was a  fac t  Cha i r.  

ADV PRETORIUS SC:   In  fac t  Mr  Cha inee sa id  in  the  

ev idence and tha t ’s  par t  o f  the bund les ,  tha t  you have  
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be fore  you,  tha t  a t  a  Tech MinMech meet ing  o f  the  29 t h  o f  

October  2010,  the  Free S ta te  representa t i ves  were  

in fo rmed tha t  the  advanced payment  sys tem for  mater ia l s  

was now a l lowed .   And Cha inee sa id  tha t  a l though  i t  does 

not  appear  in  the  m inutes ,  he  sa id  th is  a t  the  inqu i ry.   That  

he  ra ised the  wrongfu lness o f  the  advanced payment  

sys tem a t  tha t  meet ing  and a l so  tha t  i t  was non compl ian t .   

Now you weren ’ t  a t  tha t  meet ing .   You ’ve  sa id  so  a l ready in  

your  ev idence.   But  one wou ld  have imag ined tha t  had  

such s t rong sent iments  been expressed by  an  o f f i c ia l  o f  10 

t reasury  in  regard  to  an  issue tha t  was a l ready on the  tab le  

as  i t  were  a t  war  room meet ings o r  whatever,  a t  leas t  one 

war  room meet ing .   That  wou ld  have been repor ted  to  you.   

Was tha t  repor ted  to  you?   

MR ZWANE:   No i t  was not  Cha i r.  

ADV PRETORIUS SC:   D id  Mr  Makatshwa repor t  to  you on  

the  content  o f  Tech MinMech meet ings and MinMech  

meet ings?   

MR ZWANE:   No Cha i r,  Mr  Makatshwa repor ted  to  the 

HOD.    20 

ADV PRETORIUS SC:   And d id  the  HOD then repor t  in  tu rn  

to  you.  

MR ZWANE:   There  is  a  repor t  I  ca l l ,  I  reca l l  and I  th ink  I  

had sa id  tha t  in  my ear l ie r  a f f idav i t ,  tha t  a t  some po in t  the  

HOD approached  me to  say Nat iona l  had sa id  there  were  
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i ssues tha t  needed to  be  co r rec ted  in  the  recovery.  

ADV PRETORIUS SC:   I  th ink  you sa id  rev iewed o r  

rev i sed.  

MR ZWANE:   Ja .   Yes.  

ADV PRETORIUS SC:   Because … 

MR ZWANE:   And  tha t ,  I  accepted tha t  whatever  needed to  

be  rev ised o r  rev iewed o r  … 

ADV PRETORIUS SC:   That  was the  expend i tu re  recovery?  

MR ZWANE:   Yes.   That  i s  the  on ly  th ing  I  remember  and 

fo r  the  pu rpose o f  the  Commiss ion  Mr  Mokoena ind ica ted  10 

tha t  we were  supposed to  repor t  on  week ly  bas is  to  

na t iona l  in  te rms o f  the  progress we are  mak ing  in  t e rms o f  

these recovery  p lan .   And I  was even shown the  repor ts  

tha t  were  go ing  to  na t iona l .    

ADV PRETORIUS SC:   A l r igh t .   The ev idence  o f  Mr  

Makatshwa cont inues.  He says tha t  when he heard  about  

what  had happened a t  the  Tech  MinMech meet ing ,  and  

where  adv ice  had been g i ven tha t  advanced payments  as  

contempla ted ,  i t  says  by  the  MEC wou ld  be  un lawfu l .   He  

phoned Mr  Mokoena and he asked Mr  Mokoena to  d iscuss 20 

i t  w i th  Mr  Tsomets i  and w i th  yourse l f .   Now you wou ld  no t  

have been par t y  to  tha t  ca l l ,  bu t  I  jus t  want  to  pu t  i t  to  you  

tha t  in  a l l  the  c i r cumstances,  i t  i s  p robab le  tha t  th is  repor t  

wou ld  have been made to  you.    

MR ZWANE:   Cha i r,  the  repor t  was not  made to  me.   I f  the  
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repor t  was made to  me I  wou ld  have endeavoured as  I  d id  

ear l ie r  on  when I  go t  an  ind ica t ion  f rom the  o f f i ce  o f  the  

Min is te r  tha t  we are  lagg ing  beh ind .    

ADV PRETORIUS SC:   There  was  another  meet ing  on  the  

18 t h  o f  November,  you have ment ioned tha t .   A lso  o f  Tech  

MinMech.    

MR ZWANE:   Cor rec t  ja .  

ADV PRETORIUS SC:   And –  you nod your  head.   You must  

say  yes,  p lease.  

MR ZWANE:   I  sa id ,  cor rec t  yes .  10 

ADV PRETORIUS SC:   Don ’ t  have to  say p lease,  jus t  have  

to  say yes.  

MR ZWANE:   I  have sa id  cor rec t  Cha i r.   Yes.  

ADV PRETORIUS SC:   A t  tha t  meet ing  i t  was ment ioned 

tha t  the  Free S ta te  Depar tment  o f  Human Set t lemen ts  were  

look ing  to  use the  advanced payment  sys tem,  in  pa r t i cu la r  

the  t r ipar t i te  agreements ,  t r ipar t i te  agreements  and the  

sess ion  in  o rder  to  make advanced payments .   And the  

response f rom the  meet ing  was a  warn ing  no t  to  imp lement  

the  p lan .    20 

MR ZWANE:   I  d id  no t  ge t  tha t  ind ica t ion  Cha i r.  

ADV PRETORIUS SC:   R igh t .   I  must  say  tha t  tha t  

ev idence goes fu r ther  than what  the  m inutes  show.   But  the  

m inutes  o f  the  meet ing  he ld  on  the  18 t h  November,  show 

tha t  there  was concern  expressed by  the  meet ing  in  regard  
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to  the  expend i tu re  recovery  p lan .   Were  you aware  o f  tha t?  

MR ZWANE:   I  wou ld ,  I  wou ld  say on  the  h inds igh t  tha t  

cou ld  fa l l  w i th in  what  I  have a l ready a l luded to  tha t  HOD 

Mokoena repor ted  tha t  there  were  issues tha t  needed to  be  

cor rec ted .  

ADV PRETORIUS SC:   A lso  FS12 page 300,  you  can go  

there  i f  you  l i ke .  But  I  w i l l  read i t  to  you,  i t ’s  no t  a  long 

ex t rac t .   The minutes  o f  tha t  meet ing  read:  

“The  prov ince was adv ised not  to  en te r  in to  a 

t r ipar t i te  agreement  w i th  benef ic ia r ies  and  10 

supp l ie rs ,  s ince  supp l ie rs  wou ld  have to  supp ly  

mater ia l s  in  bu l k  w i thout  the  necessary  suppor t  to  

ensure  qua l i t y  and proper  p rocu rement  p roceed ings .   

A lso  there  are  lo t  o f  r i sks  invo lved w i th  th is  

a r rangement . ”  

 The minutes  o f  tha t  meet ing  re f lec t  tha t  there  was a  

concern  about  p roper  p rocurement  p roceed ings as  we l l  as 

the  r i sk  invo l ved .   D id  you ever  come to  learn  o f  the  

d iscuss ions?  Or  o f  the  contents  o f  the  m inutes  o f  the  

meet ing?  20 

MR ZWANE:   Be fore  th i s  Commiss ion  summoned  me not ,  I  

on ly  learned when I  was here  in  th is  Commiss ion .    

ADV PRETORIUS SC:   Do you reca l l  be ing  a t  a  meet ing  a t  

the  Nat iona l  Counc i l  o f  P rov inces  in  Qwakwa dur ing  2010  

w i th  your  head o f  depar tment  Mr  Mokoena?  Because i t  
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sa id  a  repor t  was made to  Mr  Mokoena a t  tha t  meet ing  a t  

wh ich  you both  a t tended,  say ing  tha t  the ,  bo th  the  ERP and 

the  advanced payment  sys tem were  quest ioned and in  fac t  

no t  accepted a t  the  TechMin  Mech  meet ing .    

MR ZWANE:   In  Qwakwa? 

ADV PRETORIUS SC:   Wel l  the  repor t  was made to  Mr  

Mokoena in  Qwakwa and the  in fe rence,  the  probab le  

in fe rence tha t  we  wou ld  seek to  d raw is  tha t  he  wou ld  have  

spoken to  you about  i t .    

MR ZWANE:   No Cha i r.  10 

ADV PRETORIUS SC:   As  fa r  as  the  o f f i c i a ls  a re  

concerned,  the i r  a t tendance a t  meet ings par t i cu la r ly  o f  

MinMech or  Tech  MinMech,  where  the  advanced payments  

sys tem amongst  o ther  th ings was d iscussed.   The ev idence 

is  tha t  there  was  a  cont inued ob jec t ion  to  f i rs t l y  whethe r  

the  p lan  shou ld  be  entered in to  and second ly  i t s  lega l i t y.   

Now we know tha t  the  lega l i t y  o f  the  p lan  was d iscussed a t  

a  war  room meet ing  a t  wh ich  you pres ided and  was a  

mat te r  o f  concern .   And they must  have known i t  was a  

mat te r  o f  concern  to  you as  we l l ,  because tha t ’s  why the  20 

document  had to  be  prepared,  the  document  s igned on the  

25 t h  o f  November.  Sure ly  in  those  c i rcumstances p robab le  

tha t  they wou ld  have repor ted  to  you the  concerns about  

the  lega l i t y  and the  op in ion  tha t  i t  was i l l ega l .   And I  have  

g iven you the  i nc idents  where  these d iscuss ions took 
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p lace .   And I  jus t  want  to  pu t  i t  to  you,  i t  i s  more  p robab le  

than not  tha t  th is  wou ld  have been repor ted  to  you.    

MR ZWANE:   In  the  d iscuss ions  Cha i r  o f  tha t  war  room 

meet ing ,  there  is ,  the  reso lu t ion  or  the  end product  o f  the  

meet ing  was tha t  the  o f f i c ia ls  must  go  back and research  

broad ly  on  a l l  the  mat te rs  tha t  were  ra i sed in  the  meet ing .   

And come back w i th  a  document  wh ich  I  ca l led  a  lega l  

op in ion  a t  tha t  t ime as  a  layman.  

ADV PRETORIUS SC:   We had agreed i t  wasn ’ t  an  op in ion .    

MR ZWANE:   A f te r  the  exp lana t ion  by  you Cha i r  and 10 

exp la in ing  the  de ta i l s  o f  what  happened beh ind  the  scenes  

wh ich  I  wou ld  have not  known,  we agreed tha t  a  lega l  

op in ion  was not  sought .   But  a t  the  t ime where  I  was I  had 

g iven the  HOD,  the  head o f  the  depar tment  and the  peop le  

who knows law to  go  and research  about  the i r  concerns 

tha t  were  ra i sed  there .   And I  thought  as  an  overs igh t  

person,  I  had done my work .   When they came back w i th  

the  document  wh ich  is  s igned by  the  HOD,  I  took  i t  fo r  

g ran ted tha t  a l l  the  issues tha t  were  o f  concerns in  the  

meet ing  were  addressed.    20 

ADV PRETORIUS SC:   Yes.   There  remains  the  issue o f  

accountab i l i t y.   I  was go ing  to  ra ise  tha t  a t  the  end  o f  the 

day tha t  we have done some research  in to  the  Pub l ic  

F inance Management  Act  and in to  ce r ta in  ins t ruments  

in t roduced by  cab ine t  in  2013 and  2011,  a f te r  these events  
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tha t  ta lks  to  the  power  o f  MECs and min is te rs  to  de legate .   

That  a lso  dea ls  w i th  the i r  res idua l  accountab i l i t y.   

Notw i ths tand ing  tha t  de legat ion  and the i r  du t ies  in  tha t  

regard .   I t  seems to  us  and we ’ l l  do  fu r ther  research  on 

tha t ,  tha t  there  was a  gap in  the  quest ion  o f  what  

accountab i l i t y  MECs have when  they de legate  tasks  to  

heads o f  depar tment .   And you  w i l l  know tha t  tha t  i s  

par t i cu la r l y  re levant  in  te rms o f  the  Hous ing  Act  wh ich  you 

have now s tud ied  and we ’ l l  dea l  w i th  in  a  moment .   So 

Cha i r  tha t  i s  a  mat te r  tha t  may  have to  be  addressed 10 

fu r the r.  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   I t  may be a  l acuna  tha t  requ i res  

a t ten t ion .  

CHAIRPERSON:   Ja ,  no ,  tha t ’s  f ine .  

ADV PRETORIUS SC:   Because  i t  seems tha t  approach  

adopted here  is  tha t  once there  is  a  de legat ion  f rom a  MEC 

to  a  HOD,  a  l ine  can be drawn in  re la t ion  to  accoun tab i l i t y.   

That ’s  your  approach,  i sn ’ t  i t?  

MR ZWANE:   Wel l  Cha i r  I  want  to  agree w i th  the  –  your  20 

s ta tement  you have jus t  ear l ie r  pu t .   I  th ink  because o f  the 

cha l lenges in  te rms o f  the  c lear  l ine  o f  de legat ion ,  tha t  i s  

why some s teps  to  t ry  and c lose  the  gaps tha t  were  

ex i s t ing  were  then taken around 2013.    

CHAIRPERSON:   In?  
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ADV PRETORIUS SC:   2018.   And ear l ie r  … 

MR ZWANE:   Ja .  

ADV PRETORIUS SC:   In  2013?  

MR ZWANE:   Yes .   So I ,  I  do  unders tand Cha i r.  

ADV PRETORIUS SC:   A l r igh t .    

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   Bu t  qu i te  apar t  f rom the  fo rmal  

s teps taken i t  wou ld  seem a mat te r  o f  common sense in  

respons ib i l i t y  tha t  when a  MEC de legates  a  task  to  an 

execut ive  o f f i c ia l ,  o r  to  an  o f f i c ia l ,  tha t  there  shou ld  be  a  10 

degree o f  superv is ion  compel led  and an accoun tab i l i t y  

wh ich  remains .   Makes common sense and i t  seems to  me 

tha t  tha t  has now been recogn ised .    

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   Le t ’s  go  on  to  dea l  w i th  the  warn ing  

about  the  lega l i t y  o f  the  advanced payment  sys tem tha t  

came to  the  fo re  in  February  2011 f rom Nat iona l ,  tha t  i s  the  

Nat iona l  Depar tment  o f  Human Set t lements .   The ev idence  

is  tha t  dur ing  February  2011,  th is  was Mr  Mokoena ’s  

ev idence the  then min is te r  o f  Human Set t lements  Mr  20 

Sexwale  and the  DG o f  Human Se t t lements  Mr  Zu lu  ca l led  

the  Free S ta te  Depar tment  o f  Human Set t lements  to  a  

meet ing  to  exp la in  why these advanced payments  had been  

made.   And tha t  meet ing  was a t tended by  yourse l f ,  Mr  

Mokoena,  Mr  Tsomets i ,  and Ms Debb ie  Hat t ingh,  the  new 
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CFO o f  the  depar tment .   You reca l l  tha t  meet ing?  

MR ZWANE:   No Cha i r.  

ADV PRETORIUS SC:   Who a t tended?   

MR ZWANE:   I  don ’ t  reca l l  a t tend ing  a  meet ing  in  February  

o f  tha t  na ture  and I  have sa id  i n  th is  Commiss ion  tha t  I  

was reshuf f led  f rom tha t  depar tment  the  second week o f  

February.   So I  do  no t  reca l l  tha t  meet ing .  

ADV PRETORIUS SC:   Wel l  Mr  Mokoena goes on to  say a t  

th is  meet ing  the  m in is te r  ins t ruc ted  the  depar tment  to  s top  

mak ing  advanced  payments .   And tha t  you a t  the  meet ing  10 

then re fe r red  to  Mr  Tsomets i ’s  document  and you showed  

tha t  to  the  m in is te r  to  say tha t  the  payments  were  lega l .   

But  the  m in is te r  then ins is ted  tha t  the  payments  be  

s topped.    

MR ZWANE:   I  don ’ t  … 

CHAIRPERSON:   Ja ,  Mr  Pre to r ius ,  I  then note  there  

aga ins t  tha t  paragraph wh ich  says the  w i tness ,  wh ich  

wou ld  be  Mr  Mokoena,  says re fe rence to  document  i s  a  

m is take.    

ADV PRETORIUS SC:   I  am sor ry  Cha i r.  20 

CHAIRPERSON:   I  am say ing  … 

ADV PRETORIUS SC:   I  d idn ’ t  fo l low your  quest ion ,  you r  

s ta tement .  

CHAIRPERSON:   Ja .   I  th ink  you are ,  you were ,  you were  

bas ing  your  quest ion  to  t he  second paragraph  under  
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parag raph 27,  a t  page 348.   I s  tha t  r igh t?  

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   Yes.   I  am say ing  tha t  I  then note ,  a  

marg ina l  no te  tha t  I  made when Mr  Mokoena was  g iv ing  

ev idence wh ich  says in  re la t ion  to  tha t  paragraph,  tha t  

w i tness says re ference to  document  in  tha t  par t  o f  the  

parag raph is  a  m is take.   D id  you reca l l  any th ing  a long 

those l ines?  

ADV PRETORIUS SC:   I  don ’ t  reca l l  tha t  Cha i r.   And  in  fac t  

th is ,  th is  p ropos i t ion  i s  based on the  contents  o f  the  10 

s ta tement .    

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Migh t  be  ev idence.   So s tand to  be  

cor rec ted  there .    

CHAIRPERSON:   Maybe your  team cou ld  jus t  check.   I ,  I  

cer ta in ly  have a  no te .   In i t ia l l y  I  th ink  be fore  the  w i tness  

sa id  anyth ing ,  I  pu t  a  quest ion  mark  and then I  have  a  no te  

tha t  says,  w i tness says re ference to  document  i s  a  

m is take.    

ADV PRETORIUS SC:   Yes.  20 

CHAIRPERSON:   So ,  so  I  jus t  ment ioned tha t  in  case tha t  

i s  what  the  w i tness may have sa id .    

ADV PRETORIUS SC:   Yes,  I ’ l l  check tha t  because  i t  may 

have been and I  seem now to  reco l lec t  tha t  the  d i s t inc t ion  

may have been whethe r  the  document  was put  be fore  the  
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m in is te r  as  a  document ,  o r  whethe r  i t  was re fer red  to  in  the 

abst rac t  as  hav ing  conta ined i ssues as  to  i t s  lega l i t y.   But  

be fore  I  pu t  anyth ing  on  the  tab le  Cha i r  le t  me jus t  … 

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Le t  me check.    

CHAIRPERSON:   Yes.   Of  cou rse ,  even a f te rwards once 

the  pos i t ion  has been es tab l i shed  a  quest ion  cou ld  be  put  

to  Mr  Zwane but  pu t  a  supp lementary  a f f idav i t  and dea l  

w i th  a  quest ion  on  tha t  paragraph i f  necessary.    

ADV PRETORIUS SC:   Yes.  10 

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   I  –  i t  may be a  mat te r  o f  de ta i l  

because as  I  reca l l  the  pos i t ion  Mr  Zwane,  h is  vers ion  i s  

tha t  he  d id  no t  a t tend such a  meet ing  a t  a l l .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   So  wou ld  no t  reca l l  the  contents .  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Whether  to  tha t  ex ten t  o f  de ta i l  o r  

no t ,  am I  cor rec t  Mr  Zwane?  

MR ZWANE:   You  are  cor rec t  Cha i r.  20 

ADV PRETORIUS SC:   Bu t  Mr  Mokoena goes fu r the r  to  say 

he  gave an under tak ing  tha t  advanced payments  were  

s topped,  wou ld  s top  and he d id  pu t  a  s top  to  them by the 

end o f  February  2011.   That ’s  what  he  says.   I t  goes  

fu r ther  and perhaps I  shou ld  go  fu r ther  to  comp le te  the  
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sequence o f  events .   Mr  Mokoena says then tha t  on  the i r  

re tu rn  to  B loemfonte in  and a f te r  the  meet ing  w i th  na t iona l ,  

you ins is ted  tha t  they cont inue to  pay the  cont rac to rs .   

What  do  you say about  tha t?  

MR ZWANE:   Cha i r,  I ,  I  deny tha t  s t rong ly.   And want  to  

say to  th is  Commiss ion  even i f  by  chance I  wou ld ,  I  wou ld 

have sa id  tha t ,  I  had sa id  to  th is  Commiss ion  I  le f t  the 

depar tment  the  second week o f  February.   Mean ing  I  wou ld  

no t  have been a  s tumbl ing  b lock  fo r  any means fo r  the  

o f f i c ia ls  to  s top  tha t  k ind  o f  an  exerc i se  i f  i t  was i l lega l .   I  10 

was no longer  there .   But  I  don ’ t  reca l l  me ins is t ing  on  

anyth ing  tha t  na t iona l  had ac tua l l y  sa id  i t  i s  i l l ega l  fo r  us  

to  do .  

ADV PRETORIUS SC:   There  is  ev idence notw i ths tand ing  

tha t  background tha t  the  payments  cont inued.    

MR ZWANE:   That ’s  cor rec t  Cha i r,  I ’ ve  seen tha t  ev idence  

when I  came to  th is  Commiss ion .  

ADV PRETORIUS SC:   Thanks,  and you yourse l f  conf i rm 

tha t?  Le t ’s  move on.   That  was dea l t  w i th  thorough ly  a t  the  

end o f  the  las t  hear ing .    20 

CHAIRPERSON:   Wel l  o f  cou rse  i f  the  advanced payments  

were  s topped a f te r  tha t  meet ing  w i th  the  na t iona l  m in is te r,  

tha t  cou ld  have or  wou ld  have in te r fe red  w i th  the  p lan  to  

ensure  tha t  by  the  end o f  the  f inanc ia l  yea r  a  cer ta in  

amount  o f  p rogress had been made in  the  bu i ld ing  o f  
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houses and the  spend ing  o f  the  money on hous ing ,  i s  i t  

no t?  

MR ZWANE:   Cha i r  the  in fo rmat ion  in  f ron t  o f  th is  

Commiss ion  tha t  we a l l  know is  tha t  f ina l l y  money was 

taken.   A reso lu t ion  on  the  12 t h  o f  January  2011,  a  le t te r  

was wr i t ten  by  the  DG to  the  HOD ind i ca t ing  tha t  the i r  

seven days have lapsed,  lapsed  and so  money  w i l l  be 

taken.   And we a l l  know the  response by  HOD wi th  end tha t  

he ’s  . . . [ ind is t inc t ]  the  s la te ,  he  thought  we  were  

progress ing  we l l .   So there  was  a  dec is ion  tha t  money  10 

wou ld  be  taken.   Why wou ld  the  depar tment  cont inue w i th  

advanced payment  i f  money was  taken?  Because tha t  

wou ld  have c rea ted a  s i tua t ion  fo r  the  f inanc ia l  year.   I  

must  say  Cha i r  t ha t  i t  i s  cor rec t  tha t  fo r  a l l  in ten ts  and 

purposes we had  t r ied  our  leve l  best  to  bu i ld  houses.   And 

tha t  in fo rmat ion  is  here .   I  don ’ t  want  to  dwel l  in  i t .   And to 

a  ce r ta in  ex ten t  we succeeded.   But  the  cont ro l  o r  

overs igh t ,  admin is t ra t i ve  overs igh t ,  because f rom where  

I ’m  s tand ing ,  where  I  am seated,  I  shou ld  say the  issue o f  

advanced payment  o r  t r ipa r t i te  a r rangement  has been done 20 

by  a  number  o f  p rov inces.   Bu t  the  how tha t  i ssues 

mon i to red ,  I  th ink  becomes a  p rob lem and we must  … 

CHAIRPERSON:   I ’m  go ing  to  s top  you.  

MR ZWANE:   Okay.  

CHAIRPERSON:   Because my quest ion  was s imp ly  whethe r  
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you  wou ld  accept  tha t  i f  the  advanced payment  was  

s topped,  tha t  wou ld  mean the  bu i ld ing  o f  houses  fu r ther  

wou ld  have to  s top ,  because and tha t  the  spend ing  o f  the 

money a l loca ted  fo r  hous ing  wou ld  a lso  –  i t  wou ld  mean  

tha t  by  the  end o f  the  f inanc ia l  year  the  depar tmen t  m ight  

no t  have used a l l  the  money tha t  had  been se t  as ide  fo r  

houses.   But  I  th ink  your  answer  i s ,  you a re  s imp ly  say ing  

we l l  there  i s  cor respondence tha t  the ,  there  was a  dec is ion  

to  take  the  money away.   But  I  thought  you cou ld  say yes,  

tha t  wou ld  be  the ,  tha t  wou ld  be  the  e f fec t  o f  s topp ing  10 

advanced payment  o r  no ,  tha t  wou ld  no t  be  the  e f fec t .    

MR ZWANE:   That  wou ld  have mean a  pro jec t  wh ich  was 

l inked to  tha t  money wh ich  was taken was go ing  to  su f fe r.  

CHAIRPERSON:   Yes,  yes .  

MR ZWANE:   You  are  cor rec t  Cha i r.  

CHAIRPERSON:   Okay,  a l r igh t .  

ADV PRETORIUS SC:   And a t  the  las t  hear ing  we dea l t  

w i th  tha t  le t te r  o f  January  and the  response  by  the  

depar tment  and the  press  s ta tement ,  we dea l t  w i th  tha t  a t  

some length  you w i l l  reca l l  Cha i r.   And i t s  common cause  20 

tha t  the  program was ca l led  to  a  ha l t  in  January,  i s  tha t  

cor rec t?   We know i t  cont inued a f te r  tha t ,  bu t  there  was an 

occas ion  in  January  where  the  program was s topped.   I s  

tha t  cor rec t?  

MR ZWANE:   I  can ’ t  remember  Cha i r.   I  remember  tha t  they 
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were  d i scuss ions  w i th  na t iona l  in  January  tha t  cont inued.   

And f ina l l y  I  … 

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Wel l  we ’ l l  look  we ’ l l  look  a t  tha t .  

END OF RECORDING 
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INQUIRY RESUMES 

ADV PRETORIUS SC:   … in  tha t  regard  and … 
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CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   In  ou r  summary fo r  the  Cha i r  we ’ l l  

dea l  w i th  tha t  i ssue.    

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   Cha i r  page  178 o f  the  t ranscr ip t  o f  

22  September  2020.   I t  i s  cor rec t  tha t  Mr  Mokoena  

cor rec ted  h i s  s ta tement .   I  was re fer r ing  to  the  s ta tement .   

And sa id ,  he  d id  no t  ment ion  the  document .   He just  spoke 

about  h is  p lan  w i thout  ment ion ing  the  document .   So he  

ment ioned ne i the r,  he  ne i ther  p resented the  document .  10 

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Nor  re fe r red  to  the  conten t  o f  the  

document .  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   I t  spoke  about  i ssues tha t  wou ld  

have been conta ined in  the  document .    

CHAIRPERSON:   Okay,  okay.  

ADV PRETORIUS SC:   The d isc ip l inary  proceed ings tha t  

fo l lowed as  a  resu l t  o f  wh ich  f i ve  o f f i c ia ls  were  d ismissed  

and not  Mr  Mokoena.   Heard  the  ev idence o f  Mr  S isha,  S- I -20 

S-H-A f rom nat iona l  t reasury,  who tes t i f ied  tha t  the  

D iv i s ion  o f  Revenue Act ,  Sect ion  50  wh ich  we ’ve  dea l t  w i th  

in  ev idence he re  and the  Treasury  Regu la t ions proh ib i ted  

advanced payment  fo r  goods where  they had no t  been  

de l i very  o f  those goods fo r  the  benef i t  o f  government .   And 
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those,  tha t  ev idence was conf i rmed and the  d i sc ip l ina ry  

inqu i ry  f ind ings by  Advocate  Van Graan.   The propos i t ion  I  

want  to  pu t  to  you is  tha t  a  fu l l y  in fo rmed o f f i c ia l  o r  MEC 

ought  to  have known tha t  the  advanced payments  sys tem 

was un lawfu l .   As  a t  leas t  be ing  in  cont ravent ion  o f  the  

D iv i s ion  o f  Revenue Act  and the  Treasury  Regu la t ions.   

What  do  you say to  tha t?  

MR ZWANE:   I  wou ld  say,  I  sa id  in  my ear l ie r  ev idence tha t  

in  te rms o f  DFMA and Treasury  Regu la t ion  8 .2 .3  advanced 

payment  when there  is  a  c lear  contac t  o f  what  i s  go ing  to  10 

be  pa id  in  advance is  no t  i l l ega l .   I  have sa id  ear l ie r  on ,  

today tha t  on  the  h inds igh t  one must  admi t  tha t  the ,  the  

admin is t ra t ion  o f  the  who le  p rocess had the  loop,  

loopho les  in  te rms o f  m i t iga t ion ,  r i sk ,  m i t iga t ion  cont ro ls ,  

in te rna l  cont ro ls  and th ings l i ke  tha t .   But  the  scheme i t se l f  

Cha i r,  in  te rms o f  th is  fac ts  I ’ ve  ment ioned,  even  a t  tha t  

t ime nobody brought  i t  to  my a t ten t ion  even when I  have 

sa id  they must  go  and research ,  tha t  th is  cou ld  be  a  lega l  

k ind  o f  a  scheme.   

ADV PRETORIUS SC:   There  was a  judgment  o f  the  fu l l  20 

bench o f  the  Free S ta te  d iv i s ion  wh ich  went  fu r ther  in  

comment ing  on  the  t r ipar t i te  ag reements .   And the  sess ion  

agreements  tha t  were  pa r t  o f  the  advanced payment  

sys tem.   There  the  pres id ing  judge  who wro te  the  judgment  

sa id  the  mater ia l  supp ly  sess ion  agreements  were  and I  



11 DECEMBER 2020 – DAY 323 
 

Page 97 of 232 
 

quote :  

“Used as  par t  o f  the  documenta t i on  to  c rea te  the  

fa rce  o f  leg i t imacy so  as  to  make the  payments  look 

regu lar  and in  acco rdance w i th  the  law.   As 

ind ica ted  above  i t  was done to  c i rcumvent  the  

prov is ions o f  DORA,  tha t ’s  the  D iv is ion  o f  Revenue 

Act . ”   

A re  you aware  o f  tha t  f ind ing?  

MR ZWANE:   No.    

ADV PRETORIUS SC:   Now you ’ve  been th rough the  10 

sess ion  agreements ,  the i r  imp l ica t ions and the i r  impor t .   I  

don ’ t  want  to  repeat  tha t  now.   We’ve  been th rough i t  

exhaust ive ly.   But  I  jus t  wanted to  pu t  tha t  f ind ing  be fore  

you.  

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   The aud i to r  genera l  found and I  

quote :  

“Goods and serv ices  w i th  the  t ransact ion  va lue  o f  

over  R500 000,00  were  no t  p rocu red by  means o f  a  

compet i t i ve  b idd ing  process  as  per  the  20 

requ i rements  o f  …”  

 And re ference to  va r ious ins t ruments  o f  na t iona l  

t reasury.   We know tha t  there  was no compet i t i ve  b idd ing  

process be fore  the  a l loca t ions were  made fo r  invo l v ing  

advanced payments .   We know tha t .   Don ’ t  we?  
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MR ZWANE:   I  th ink  w i thout  rea l l y  go ing  back Cha i r  we  

have dea l t  w i th  tha t  mat te r  ear l ie r  and I  have expressed my 

unders tand ing .  

ADV PRETORIUS SC:   Yes,  we l l  we know tha t  dur ing  2010,  

2011 and in  respect  o f  the  expend i tu re  fo r  2010,  2011 there  

was no compet i t i ve  b idd ing  p rocess tha t  was comple ted .   

Cor rec t?  

MR ZWANE:   The  open tender  was  abandoned.  

ADV PRETORIUS SC:   And there  was no o ther  compet i to r  

b idd ing  fo r  . . . [ ind is t inc t ] .  10 

MR ZWANE:   And  tha t  . . . [ ind is t inc t ]  were  taken,  yes  Cha i r.  

ADV PRETORIUS SC:   Yes.   The d i sc ip l inary  inqu i ry  

rev iewed the  ev idence o f  a  number  o f  w i tnesses as  a  resu l t  

o f  wh ich  those f i ve  o f f i c ia ls  were  d ismissed.   I t  was found 

in  those proceed ings by  Advocate  Van Graan tha t  the 

advanced payment  system,  par t i cu la r ly  the  ac t  o f  pay ing  on  

sess ion  was in t roduced th rough a  dec i s ion  o f  the  MEC, 

yourse l f ,  the  fo rmer  HOD Mr  Mokoena,  and the  fo rmer  ch ie f  

f inanc ia l  o f f i cer  Ms D lamin i .   You have a  comment  on  tha t?  

MR ZWANE:   Th rough,  I  wou ld  say th rough a  dec is ion  o f  20 

the  execut ive  commi t tee  wh ich  was researched  a t  tha t  

par t i cu la r  t ime.   And f ina l l y  b rought  to  me when i t  was 

s igned.   And I  agreed w i th  tha t .    

ADV PRETORIUS SC:   R igh t .   Cer ta in  ad jus tments  had to  

be  made to  the  hous ing  subs idy  sys tem to  accommodated  
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these advance payments .   Do you know about  tha t?   And 

we ’ve  d i scussed the  re ten t ion  c lause.   Do you reca l l  tha t?  

MR ZWANE:   I  remember  the  re ten t ion  c lause and the  

guarantees tha t  were  supposed to  be  there .    

ADV PRETORIUS SC:   Oh.   Those  were  removed.   D id  you 

know about  tha t?   D id  you g ive  those ins t ruc t ions?  

MR ZWANE:   No  Cha i r,  I  wou ldn ’ t  g ive  such an i ns t  –  in  

fac t  I  d id  no t  tamper  w i th  the ,  the  lega l  means o f  

ins t rument  in  runn ing  th is  scheme.    

ADV PRETORIUS SC:   Notw i ths tand ing  your  par t i c ipa t ion  10 

in  the  advanced payment  scheme and the  par t i c ipa t ion  o f  

Mr  Mokoena,  we  know tha t  there  were  no  consequences 

tha t  you face  d isc ip l ina ry  or  o therw ise  in  the  ensu ing  year,  

am I  cor rec t?   The on ly  peop le  to  be  d isc ip l ined and 

d ismissed,  lose  the i r  jobs  were  the  f i ve  o f f i c ia ls  who were  

sub jec t  to  the  d isc ip l inary  inqu i ry.   And they were  found  

gu i l t y  o f  par t i c ipa t ing  in  the  war  room meet ings and  in  the 

advanced payment  sys tem.   That  was what  they were  found  

gu i l t y  o f  and f i red  fo r.   I s  tha t  no t  somewhat  un fa i r?    

MR ZWANE:   Wel l  Cha i r  as  I  went  th rough th is  document  I  20 

th ink  there  were  o ther  mat te rs  tha t  were  a lso  pu t  as  

charges to  those o f f i c ia ls .   But  when i t  comes  to  the 

spec i f i c  mat te r,  I  th ink  i t  wou ld  be ,  i t  wou ld  have been  

unfa i r  tha t  the  jun io r  o f f i c ia ls  under  the  account ing  o f f i cer  

wou ld  be  ca l led  and faced the  mus ic  fo r  the  documents  
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tha t  was researched and produced and s igned,  o r  approved  

by  the  account ing  o f f i ce r.   I  th ink  i t  i s  un fa i r  tha t  tha t  

p rocess had to  be  dea l t  w i th  the  way i t  has  been dea l t  

w i th .   I  a lways ca r r ied  a  v iew and as  I  read here  tha t  some 

o f  these o f f i c ia ls  had o ther  i ssues l i ke  g iv ing  cont rac t  ou t  

o f  the  s igned a l l oca t ions and o ther  mat te rs .   Otherwise  I  

wou ld  agree w i th  the  Cha i r  tha t  per ta in ing  to  th is  mat te r  i t  

wou ld  have s tar ted  a t  the  head.   And i f  there  i s  any issue 

tha t  the ,  the  team,  the  d isc ip l inary  team wanted to  ra ise  or  

f ind  ou t  a t  leas t ,  I  wou ld  have  been g lad l y  wanted to  10 

coopera te  w i th  tha t  p rocess to  say  the  least .  

ADV PRETORIUS SC:   Yes,  we l l  an  observe r  m ight  remark 

tha t  the  more  jun io r  o f f i c ia ls  were  ta rge ted as  escape 

goats  fo r  the  dec i s ions o f  more  sen ior  o f f i c ia ls .    

MR ZWANE:   We l l  Cha i r,  i t ,  i t  seems l i ke  tha t  pub l i c ly  as ,  

as  i t  happened.   I  wou ldn ’ t ,  I  wou ldn ’ t  b lame the  HOD who 

took tha t  dec is ion  tha t  i f  there ’s  someth ing  un toward  what  

was supposed to  be  the  normal  runn ing  o f  th ings,  tha t  

i ssue shou ld  be  cor rec ted .  

ADV PRETORIUS SC:   A l r igh t .   You ’ve  gone as  fa r  as  the  20 

HOD,  what  about  the  MEC Mr  Zwane? 

MR ZWANE:   Wel l  Cha i r  the  –  to  be  fa i r  w i th  th is  

Commiss ion  I  had not  commi t ted  any wrongdo ing  

knowing ly,  o r  any  –  I  have not  re jec ted  any proposa l  as  the  

MEC by then tha t  was brought  to  me by my team.   Even 
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when we were  a t  the  meet ing  where  issues were  ra ised,  I  

gave them a  chance to  go  and research  and make su re  tha t  

we have a  sound  document  tha t  we can work  on .   Dur ing  

December  the  m inutes  w i l l ,  w i l l  te l l  you .   30 t h  Of  December.   

A concern  was ra ised.   I  ca l led  the  meet ing  in  Be th lehem 

where  the  CFO had ra ised issue in  te rms o f  the  cont ro l s .   

And I  requested  tha t  those con t ro ls  must  ac tua l l y  be  

addressed.   So f rom where  I  am seated,  I  have done 

every th ing  in  my  power  to  ensure  tha t  any wrongdo ing  

shou ld  be  e l im ina ted.   And there  is  p roo f  to  tha t  e f fec t .   I  10 

wou ldn ’ t  have pa r t i c ipa ted  in  any way,  in  any wrongdo ing ,  

knowing ly.    

ADV PRETORIUS SC:   I  hear  you r  den ia l  and le t  me put  

the  propos i t ion  to  you.   Wel l  le t  me put  another  p ropos i t ion  

to  you because i t  does seem f rom the  ev idence  tha t  a  

leg i t imate  argument  can be made tha t  the  l aw was 

de l ibe ra te l y  igno red fo r  the  purposes o f  spend ing  the  

money befo re  the  end.   And in  fac t  tha t  was sa id  by  the  

depar tment  in  i t s  found ing  a f f idav i t  in  la te r  rev iew 

proceed ings.   Bu t  le t  me not  tax  you w i th  tha t .   You were  20 

not  par t  o f  tha t  d ra f t ing .   That  ev idence is  be fore  the  Cha i r  

and your  ev idence w i l l  be  we ighed up aga ins t  tha t  

ev idence,  inc lud ing  the  ev idence tha t  we ’ve  dea l t  w i th  over  

the  las t  th ree  days.   Cour t  w i l l  bare  w i th  –  I ’m  sor ry.   Cha i r  

i f  you  wou ld  bear  w i th  me fo r  a  moment .   G iven ou r  



11 DECEMBER 2020 – DAY 323 
 

Page 102 of 232 
 

d iscuss ion  be fo re  we s tar ted  w i th  ev idence Mr  Zwane,  we 

over  tha t  hour.   So i f  I  may say you lose  the  be t ,  bu t  

hopefu l l y  we can  speed up.   I  want  to  pu t  cer ta in  d i f fe ren t  

p ropos i t ions  to  you and  I  d read  ask ing  th is  ques t ion  or  

ra is ing  th is  top ic  aga in  and tha t ’s  the  l i s t  o f  the  106.   You 

remember  we spent  a  day d i scuss ing  tha t  and o ther  l i s ts .   

That  ev idence is  on  record  and I  hope we don ’ t  have to  go  

down tha t  rou te  aga in .   But  I  need,  I  need to  pu t  to  you 

cer ta in  th ings tha t  Mr  Mokoena sa id  and Advoca te  Van 

Graan found about  tha t  l i s t .   Mr  Mokoena says tha t  he  was 10 

g iven a  l i s t  o f  cont rac tors ,  106 cont rac tors  by  yourse l f  and 

he was to ld  by  you to  appo in t  those cont rac tors .   What  do  

you say to  tha t?   I t  seems to  be  reasonab ly  cons is ten t  w i th  

your  ev idence.  

MR ZWANE:   I  deny tha t  i ssue Cha i r.   I  have ear l ie r  on  

ind ica ted  how the  process was run  in  tha t  depar tmen t  and I  

never  in te r fe red  tha t  p rocess.   There  wou ld  be  a  t ime 

where  the  o f f i c ia ls  lead by  HOD,  tha t  w i l l  a f te r  fo l low ing  

processes,  due p rocesses in  te rms  o f  p rocurement  w i l l  then 

approach the  MEC to  say we are  ready,  th is  i s  what  must  20 

be  done in  te rms o f  a l loca t ion  and the  cont rac tors .  

CHAIRPERSON:   A l r igh t .  

MR ZWANE:   So I  deny tha t  I ,  myse l f  gave h im a  l i s t  tha t  

he  does not  know where  i t  comes f rom.    

ADV PRETORIUS SC:   A l r igh t ,  we l l  he  m ight  have  known 
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where  i t  comes f rom,  bu t  we know f rom your  ev idence a t  

leas t  tha t  you approved tha t  l is t .   And s igned  i t ,  in  

September  2010.    

MR ZWANE:   I  d id  no t  s ign  on ly  tha t  l i s t  Cha i r.    

ADV PRETORIUS SC:   Wel l  you might  have s igned o ther  

l i s ts .  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   Bu t  you  s igned tha t  l i s t  and we 

know tha t  tha t  was the  l i s t  wh ich  fo rmed the  bas is  o f  la te r  

appo in tments  o f  cont rac tors  and supp l ie rs .    10 

MR ZWANE:   Even in  my ev idence I  have not  den ied  

knowing the  l i s t  Cha i r.   My issue has a lways been how the 

l i s t  was deve loped.    

ADV PRETORIUS SC:   A l r igh t .  

MR ZWANE:   The  l i s t  I  know.  

ADV PRETORIUS SC:   We’ l l  come to  tha t  in  a  moment .    

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   Bu t  fo r  the  moment  you s igned the  

l i s t .    

MR ZWANE:   Tha t  i s  cor rec t ,  ja .  20 

ADV PRETORIUS SC:   You approved the  l i s t .  

MR ZWANE:   Tha t  i s  cor rec t .  

ADV PRETORIUS SC:   That  i s  your  ev idence.  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   We’ve  been  th rough tha t .  
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MR ZWANE:   Yes .  

ADV PRETORIUS SC:   Fo r  hours  on  end.    

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   And tha t  l i s t  was the  l i s t  f rom which  

supp l ie rs  and cont rac tors  were  chosen in  November  and  

December  and pa r t  o f  January  2010 and 2011.   Cor rec t?  

MR ZWANE:   That  i s  the  l i s t  tha t  came as a  resu l t  o f  the  

ear l ie r  d ispute  by  cont rac tors  when we had ac tua l l y  sa id  

the  work  must  s ta r ted  ear l ie r  in  August .   Exco gave tha t  

dec is ion .   And there  was a  d ispute  dec la red by  th is  o the r  10 

cont rac tors ,  so  the  who le  process had to ,  had  to  be  

s topped.  

ADV PRETORIUS SC:   I  was hop ing  we wou ldn ’ t  have to  … 

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   Go down there  aga in .    

MR ZWANE:   Oh okay.  

ADV PRETORIUS SC:   No,  I  can ’ t  s top  you i f  you w ish  to  

go  down there .  

MR ZWANE:   No.  

ADV PRETORIUS SC:   Bu t  a l l  I  can  say … 20 

MR ZWANE:   I ’m  say ing  … 

ADV PRETORIUS SC:   Wel l  le t  me,  le t  me s tand back.   You 

g ive  your  ev idence.   

MR ZWANE:   Maybe i t  wou ld  have  he lped me to  hear  what  

the  leader  o f  ev idence wants  to  say.  
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ADV PRETORIUS SC:   Yes,  a l r i gh t .   I  w i l l  t ry  and he lp .   

But  i t ’s  no t  very  he lp fu l .   We’ve  s tud ied  the  ev idence o f  

tha t  day c lose ly.   And there  is  no t  one cons is ten t  vers ion ,  

bu t  there  on  ou r  ca lcu la t ion  va ry ing  vers ions tha t  to ta l  

about  seven in  to ta l .   And I ’m not  go ing  to  go  th rough tha t  

because we wou ld  spend weeks here .  

MR ZWANE:   Okay,  okay.  

ADV PRETORIUS SC:   The ev idence tha t  you gave 

unders tandab ly  as  ev idence f rom your  own reco l lec t ion  10  

years  ago.  10 

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   And I  th ink  you w i l l  concede tha t  

dur ing  the  course  o f  the  day i t  d i f fe red  f rom t ime to  t ime.   

You cor rec ted  yourse l f ,  d i f fe ren t  exp lanat ions were  g iven.   

But  what  –  you agree w i th  tha t ,  because you nod? 

MR ZWANE:   No,  I  do  agree Cha i r.  

ADV PRETORIUS SC:   Yes.   That  l i s t  o f  106 we eventua l l y  

learned f rom your  la te r  vers ions  tha t  i t  was not  the  l i s t  

p resented to  Exco on the  30 t h  o f  January,  oh  30 t h  o f  June 

2010.   I t  was a  la te r  l i s t  compi led  and s igned by  you in  20 

October.   Le t ’s  can we se t t le  fo r  tha t  a t  leas t?  

MR ZWANE:   We can se t t le  fo r  tha t  p rov ided i t  wou ld  say i t  

a lso  conta ined some o f  the  cont rac to rs  tha t  were  there  in  

the  l i s t  o f  June.    

ADV PRETORIUS SC:   Wel l  whether  i t  d id  o r  no t  there  
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were  23  o f  those cont rac tors  … 

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   That  we know f rom the  open  

aud i to r ’s  repor t .  

MR ZWANE:   Yes ,  yes .  

ADV PRETORIUS SC:   Bu t  there  were  83  o the rs  tha t  came 

f rom var ious sources and I ’ l l  g ive  you some deta i l  in  tha t  

regard  in  due course .  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   Bu t  what  I  wanted to  pu t  to  you fo r  10 

the  moment  i s  no t  the  chequered h is to ry  o f  tha t  l i s t ,  to  pu t  

i t  a t  i t s  lowest ,  bu t  s imp ly  to  te l l  you  what  Mr  Mokoena  sa id  

and asked fo r  your  comment .  

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   Mr  Mokoena sa id  tha t  he  quer ied  

w i th  you tha t  on  tha t  l i s t  were  many compan ies  or  

cont rac tors  tha t  he  was see ing  fo r  the  f i rs t  t ime.   And he  

asked,  why are  there  so  many new cont rac tors  on  th is  l i s t .   

And he resp –  you responded accord ing  to  Mr  Mokoena by  

say ing ,  th is  i s  my l i s t  o r  th is  i s  my p lan  and I  have the  20 

power  to  a l loca te .    

MR ZWANE:   I  deny tha t  fac t  Cha i r.  

ADV PRETORIUS SC:   And he sa id  tha t  a f te r  the  war  room 

meet ings tha t  you made a l loca t ions o f  cont rac ts  to  

cont rac tors  and supp l ie rs .    
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MR ZWANE:   I  deny tha t  fac t  Cha i r.  

ADV PRETORIUS SC:   That  was a lso  a  f ind ing  o f  m is te r,  

Advocate  Van Graan a f te r  rev iewing the  ev idence put  

be fore  h im.   That ,  tha t  ev idence was conf i rmed  by  Mr  

Mkhatshwa who sa id  tha t  you chose cont rac tors  tha t  wou ld  

be  a l loca ted  un i t  to  bu i ld .    

MR ZWANE:   Mr  Mkhatshwa wou ld  have never  been w i th  

me a t  any moment  as  I  have ind ica ted  our  in te rac t ion  was  

w i th  HOD.   I  wou ld  no t  unders tand how,  how wou ld  he  know 

a t  leas t  to  say the  least  to  what  he  is  say ing .    10 

ADV PRETORIUS SC:   We dea l t  w i th  th is  las t  t ime very  

br ie f l y  and I  th ink  your  response to  the  propos i t ion  wh ich  is  

impor tan t  now to  ra ise  in  respect  o f  quest ions I ’m  about  to  

pu t  was tha t  on  tha t  l i s t  there  were  a  number  o f  cont rac tors  

who had not  been par t  o f  the  group o f  cont rac tors  tha t  

submi t ted  b ids  i n  the  open tender  p rocess in  Apr i l  2010.   

You sa id  you d idn ’ t  know about  tha t ,  do  you reca l l  tha t?  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   There  were  a l so  a  number  o f  

cont rac tors  who had been d isqua l i f ied  dur ing  tha t  p rocess.   20 

Do you know anyth ing  about  tha t?  

MR ZWANE:   No Cha i r.  

ADV PRETORIUS SC:   Wel l  we ’ve  compared the  b idders  

l i s t  and the  documenta t ion  re la t ing  to  tha t  p rocess ,  the  b id  

eva lua t ion  commi t tee  documents  and the  b id  ad jud ica t ion  
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commi t ted  documents ,  and we ’ve  compared tha t  w i th  the  

l i s t  o f  106.   Not  go ing  to  go  th rough those l i s ts  w i th  you  

but  mere l y  to  say  there  were ,  the re  was a  mater ia l  number  

o f  peop le  who d id  no t  par take in  tha t  p rocess who  found 

the i r  way onto  the  l i s t  o f  106.   And there  were  in  add i t ion  

peop le  who had  been d isqua l i f ied .   There  was  some 

d iscuss ion  –  you  nod your  head.  We’ve  es tab l i shed tha t .   

We’ve  es tab l i shed tha t  you don ’ t  know anyth ing  about  tha t ,  

can ’ t  contes t  i t .   Bu t  there ,  there  was a  d i scuss ion  a t  the  

las t  hear ing  tha t  perhaps tha t  l i s t  o f  106 compr i sed  those  10 

peop le  who had passed the  th resho ld  o f  acceptance in  the  

tender  p rocess.   And I  jus t  want  to  pu t  to  you tha t ’s  no t  

cor rec t  on  our  research .   And we ’ l l  pu t  the  de ta i l  in  our  

submiss ions.    

MR ZWANE:   That  was my assumpt ion  as  you w i l l  

remember  Cha i r.   When I  was asked my unders tand ing  o f  

the  l i s t  I  had s igned.    

ADV PRETORIUS SC:   Yes.  

MR ZWANE:   I ’ ve  sa id  those l i s ts  shou ld  have been  

composed o f  a l l  the  cont rac tors  who have passed the  tes t .   20 

That  i s  what  I  sa id  in  th is  Commiss ion  and I  want  to  s tand  

w i th  tha t .    

ADV PRETORIUS SC:   A l r igh t .   Wel l  an  examinat ion  o f  the 

l i s t  w i l l  show what  i t  shows.   And tha t  in  fac t  i s  conf i rmed 

in  the  open waters  repor t  and jus t  fo r  the  reco rd  i f  I  cou ld  
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g ive  a  re ference,  i t  i s  a t  best  there  is  15  page 537 and  

fo l low ing paragraphs 7 .6  where  those par t i cu la r  b idders  

are  l i s ted  fo r  peop le  who d idn ’ t  b id  a re  l i s ted  and peop le  

who d id  b id  and were  d isqua l i f ied  are  l i s ted .   Now 

accord ing  to  the  invest iga tors  and the  ev idence leader ’s  

examinat ion  o f  these var ious l i s ts ,  we found a  number  o f  

cont rac tors  who found the i r  way onto  the  l i s t  o f  106,  bu t  

d id  no t  tender  a t  a l l  in  the  open b idd ing  process.   And two 

o f  those were  Rob ’s  Const ruc t ion  and Thuthe l la  Logo lo (?) .   

Do you know o f  those ent i t ies?  10 

MR ZWANE:   No.  

ADV PRETORIUS SC:   A l r igh t .   Mr  Mokoena  in  h is  

s ta tement  sa id  tha t  on  tha t  l i s t  o f  106,  he  d id  no t  recogn ise  

the  f i rs t  s ix  cont rac to rs  tha t  were  recorded on tha t  l i s t .   He 

remembers  the  names o f  th ree  o f  them.   That  A l la to ry,  

Koena Proper ty  Deve lopers  and Ra lo to  Proper t ies .   Do you  

reca l l  the  names o f  those cont rac tors?  

MR ZWANE:   No.  

ADV PRETORIUS SC:   Mr  Mokoena he put  i t  as  a  be l ie f  he  

had no,  more  than a  be l ie f  based on what  I  w i l l  pu t  to  you.   20 

But  these cont rac tors  were  c lose  to  you Mr  Zwane because  

you ca l led  Mokoena persona l ly  to  exped i te  the i r  payments .   

What  do  you say?  You have read  Mr  Mokoena ’s  ev idence,  

what  do  you say about  tha t?  

MR ZWANE:   I  deny tha t  ev idence Cha i r.    
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ADV PRETORIUS SC:   He a lso  says,  we l l  Mr  Makes i (? )  

sa id  i n  the  found ing  a f f idav i t ,  in  the  rev iew p roceed ings,  

tha t  i t  wou ld  have been i r regu la r  fo r  a  MEC to  be  i nvo lved  

in  the  appo in tment  o f  cont rac to rs .   You wou ld  concede 

tha t?  

MR ZWANE:   Tha t ’s  what  I ’ ve  been  say ing  a l l  a long Cha i r.  

ADV PRETORIUS SC:   Yes.   Le t ’s  jus t  dea l  w i th  Rod ’s 

Const ruc t ion  fo r  a  moment  and I  want  to  pu t  to  you what  

the  invest iga tors  have found du r ing  the  course  o f  the 

invest iga t ions.   Rob ’s  Const ruc t ion  w i th  tha t  name appears  10 

on the  l i s t  o f  106.   I  p resume you don ’ t  contes t  tha t .    

MR ZWANE:   I  wou ld  no t  contes t  any name appear ing  on  

the  l i s t  tha t  I  have s igned.  

ADV PRETORIUS SC:   And they do  not  appear  on  the  b id  

eva lua t ion  commi t tee  m inutes  wh ich  is  a  fu l l  l i s t  o f  a l l  

those who tendered.   So the  a l loca t ion  l i s t  re fe rence Cha i r  

i s  i t  i s  fo r  14 .224  and 225.   That ’s  where  Rob Cons t ruc t ion  

name wou ld  appear  on  the  l i s t  a t  those pages.   And  the  b id 

eva lua t ion  commi t tee  m inutes  appear  a t  FS20 page  63.   A l l  

th is  w i l l  be  summar i sed in  the  work  ye t  to  be  done by  the  20 

lega l  team Cha i r.   The invest iga tors  go  fu r ther  in  the i r  

repor t  to  say tha t  Rob ’s  Const ruc t ion  appears  to  be  a  

t rad ing  name fo r  Rob ’s  Investment  Ho ld ings P ty  L td .   Do  

you know anyth ing  about  tha t?  

MR ZWANE:   No Cha i r.  
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ADV PRETORIUS SC:   A l r igh t .   And the  reason they say  

tha t  i s  in  a  la te r  tender  Rob ’s  Investment  Ho ld ings  P ty  L td  

inc lud ing ,  inc luded hous ing  a l loca t ions g i ven to  Rob ’s  

Const ruc t ion  as  par t  o f  i t s  own exper ience.   So i t  c i ted  

Rob ’s  Const ruc t ion  as  pa r t  o f  Rob ’s  Investment  Ho ld ings  

exper ience.   So they re la ted  compan ies  accord ing  to  the  

researchers .   

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   You unders tand the  propos i t ion?  

MR ZWANE:   I  unders tand Cha i r.  10 

ADV PRETORIUS SC:   Rob ’s  Br icks  rece ived a  payment  o f  

seven mi l l ion  rand.   I t ’s  no t  c lear  whether  tha t  was as  a  

mater ia l  supp l ie r  o r  no t .   That  payment  i s  shown in  the  

invest iga tor ’s  repor t  a t  FS20 page  203  to  205 Cha i r.   So 

the  invest iga tors  have conc luded  tha t  Rob ’s  Br icks  and  

Rob ’s  Investment  Ho ld ings are  assoc ia ted  as  and par t  o f  

tha t  assoc ia t ion  wou ld  inc lude Rob ’s  Const ruc t ion .   Do you 

know a  Mr  B lack ie  Seoe,  S-E-O-E?  Seoe?  

MR ZWANE:   Yes ,  I  know h im Cha i r.  

ADV PRETORIUS SC:   Do you know tha t  he  was the  so le  20 

d i rec tor  o f  Rob ’s  Investment  Ho ld ings a t  the  t ime? 

MR ZWANE:   No Cha i r.   

ADV PRETORIUS SC:   That  a lso  appears  in  the  

supp lementary  invest iga tor  … 

CHAIRPERSON:   Wel l  do  you know,  even i f  you don ’ t  know 
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tha t  he  may have  been the  so le  d i rec tor,  do  you know h im 

to  have been part  of  that  ent i ty.  

MR ZWANE:   I  know him Chair  as somebody who was very 

close to sports especial ly boxing.   I f  I  am not  mistaken I  

th ink at  a part icular  t ime he part ic ipated because I  used to 

see him in that  k ind an act iv i ty.   I  know he is f rom Free State 

also.  

CHAIRPERSON:   Oh but  you do not  know him to be 

connected to any part icular company or ent i ty? 

MR ZWANE:   No I  would not  know a l l  h is companies.  10 

CHAIRPERSON:   Ja okay al r ight .  

MR ZWANE:   I  would not .  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   The relevant  references just  for  the 

record for the moment Chair  appear at  FS21.827 and 

FS21.832 to 3.   That  by way of  background we know from the 

researches of  the invest igators that  Robs Const ruct ion 

received housing al locat ions towards the end of  2010 -2011 

– beginning of  2011.   Do you know that  for a fact  or not? 

MR ZWANE:   Outside – outside the 106.  20 

ADV PRETORIUS SC:   No they were on the 106.  

MR ZWANE:   And then they received other a l locat ion.  

ADV PRETORIUS SC:   No and as a resul t  of  being on that  

l ist  they received housing al locat ions.  

MR ZWANE:   My recol lect ion is that  al l  the 106 contractors 
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should have been al located.  

ADV PRETORIUS SC:   R ight  so you would not  have a 

problem with the fact  that  i f  Robs Construct ion were on that  

l ist  they received al locat ions? 

MR ZWANE:   I  would not  have had a problem with any 

contractor Chai r.  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   On that  l ist  because I  would have assumed 

that  i t  had gone through processes and i t  is correct  for them 

to be there.  10 

ADV PRETORIUS SC:   Wel l  we know that  they did not  go 

through the open tender process and they were not  on that  

resul t  and data base but  let  me just  put  that  to you as a fact  

I  do not  want to  go back into the data base the 106’s the 

journey enough for the moment unless of  course you want to  

go there of  course you are ent i t led to do so.   But  anyway let  

me just  take this s tory a l i t t le further.    

 Lucky Seoe and Mr Magashule were co-directors of  

an ent i ty  ca l led Sambal,  S-a-m-b-a- l  Investments,  did you 

know that? 20 

MR ZWANE:   No I  do not  Chai r.  

ADV PRETORIUS SC:   Yes.   That  evidence comes f rom the 

t ranscr ipt  of  an interview that  the invest igators had wi th Mr 

Seoe he is s ince deceased recent ly deceased.  So i t  is a  

t ranscr ipt  of  an invest igator interv iew for the record again 
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FS13 3AA 389.   So the CIPC the off ic ia l  record show that  Mr 

Magashule and Blackie Seoe were former d irectors in a 

company together.    

 But  we know too f rom FS12 391.31 that  a payment  

was made f rom Rob Investment Holdings to Ms Cholota in 

the Premier ’s off ice and that  receipt  was acknowledged by 

Ms Cholota.    

 So we know that  wi thout  a formal process a company 

received a benef i t  as a cont ractor towards the end of  2010 

that  there was some associat ion – business associat ion 10 

between the rector  or that  company al though you do not  

know that  and Mr Magashule and that  subsequent ly a 

payment was made f rom Robs Investment Holdings to the 

off ice of  the Premier.   Do you know anything about that? 

MR ZWANE:   No Chai r.   I  only saw the t ranscr ipts in th is  

document but  pr ior to that  I  d id not  know anything.  

ADV PRETORIUS SC:   Real ly.   And interviews have been 

held wi th the person of  Robs Investment  Holdings who made 

the payment Mr Mtwentula,  do you know h im? 

MR ZWANE:   Mr? 20 

ADV PRETORIUS SC:   Mtwentua – M-t -w-e-n-t -u- l -a  

MR ZWANE:   No Chai r.  

ADV PRETORIUS SC:   A lr ight .   Chai r  a l l  that  informat ion is 

contained in the Invest igators Report  in some detai l .   You 

recal l  that  at  the last  chair ing we spoke about a person 



11 DECEMBER 2020 – DAY 323 
 

Page 115 of 232 
 

Rochel le Els,  do you recal l  that? 

MR ZWANE:   Rochel le? 

ADV PRETORIUS SC:   Yes.   Do you know who she was? 

MR ZWANE:   I  have met Rochel le I  th ink when we were 

expect ing some – inspect ing some houses.  

ADV PRETORIUS SC:   Yes she is a member of  the Thuthela  

Bogolo Trading Enterpr ise CC an ent i ty which also appeared 

on the 106 l ist  but  did not  appear on the bid evaluat ion 

commit tee l ists as a tenderer.  She received a housing 

al locat ion and Mr Mokoena’s evidence is that  he bel ieved 10 

that  Rochel le Els was close to Mr Magashule.   We have deal t  

wi th that  you recal l?  

MR ZWANE:   Yes I  recal l  Chai r.  

ADV PRETORIUS SC:   Right .   And the reason given by Mr 

Mokoena for that  evidence was that  because you Mr Zwane 

used to te l l  Mr Mokoena that  Mr Magashule has said that  Els 

should be appointed and her claims should be expedi ted.   

What do you say about that? 

MR ZWANE:   I  can put  i t  in  th is  commission that  Mr – the 

HOD Gif t  Mokoena was more close to the former Premier  20 

than me.  I  th ink i f  there was issue of  that  nature that  issue 

would be communicated wi th him not  me as he have 

indicated in th is commission of  how far they come both of  

them.  

ADV PRETORIUS SC:   We have also since obtained a 
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second aff idavi t  of  Mr Mokoena and again I  must  put  i t  to 

you al though I  do not  want to revisi t  the ev idence of  the last  

hearing but  i f  you wish to do so of  course you may.   

Mr Mokoena says yes indeed a data base of  el ig ib le  

contractors was kept .   That  there was a data base that  was 

kept .   But  he said i t  was never the posi t ion that  someone 

could just  be given a cont ract  because they appeared on the 

data base or that  one’s presence or  l ist ing on a data base 

ent i t led one to receive an al locat ion of  houses to  be bui l t  

and the l ike.  10 

 The purpose of  a  data base was to not i fy people on 

the data base or  to not i fy ent i t ies on the data base that  a  

tender was going to be issued and that  they could then 

tender in a formal  process.   Have you read that  aff idavi t?  

MR ZWANE:   Yes I  have.  

ADV PRETORIUS SC:   What do you say about that? 

MR ZWANE:   I  f ind i t  very st range Chai r.  

ADV PRETORIUS SC:   Wel l… 

MR ZWANE:   In fact  other evidences inc luding Mmuso 

Tsoamets i ’s evidence would say they wi l l  cal l  i t  – they wi l l  go 20 

out  for tenders and those tenders wi l l  be adjudicated and 

become a data base where i t  could be al located for the next  

f ive years for those contractors that  appear on the tender 

and that  is what I  was told.  

ADV PRETORIUS SC:   Wel l  the fundamental  d i fference 
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between you and Mr Mokoena on that  because what 

Mokoena says in his aff idavi t  is your – you could be invi ted 

to an advert isement process to express interest  in appearing 

on a data base but  thereaf ter  the al locat ion of  work would 

depend on a fai r  procurement system.   

MR ZWANE:   Wel l  Chair  that  is not  what I  was to ld.   That  

process l ies wi th him when he was a HOD. Mr Mokoena was 

there in 2004 when this other process did take place.   So I  

would not  do – I  would not  delve much in  terms of  how they 

administered administ rat ively because that  was not  my space 10 

and I  have never interfered wi th that  space.    

I f  an open tender was cal led for I  had al l  supported 

i t .   I f  they came back wi th the data base giving me reasons 

there is people who have been there I  have never given them 

a problem but  I  am saying off ic ia ls who have been there 

longer than me are giving di fferent  versions of  how the 

department used to perform there.  

CHAIRPERSON:   Of  course you did test i fy that  al though you 

might  not  when you came to the department you might  now 

have known about  the Housing Act .   You did know the – you 20 

did know about  the PFMA and you did know about – ja you 

did know about the PFMA and you had an understanding of  

that ,  is that  correct? 

MR ZWANE:   I  d id… 

CHAIRPERSON:   Is my recol lect ion of  your evidence 
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correct? 

MR ZWANE:   I  corrected mysel f  Chair.  

CHAIRPERSON:   Yes.  

MR ZWANE:   On the 12 October.  

CHAIRPERSON:   Yes.  

MR ZWANE:   That  I  had seen the Housing Act .  

CHAIRPERSON:   Yes.  

MR ZWANE:   And I  knew about i t  – I  was to ld about i t .  

CHAIRPERSON:   Yes.  

MR ZWANE:   A l though I  re l ied more on the PFMA. 10 

CHAIRPERSON:   Ja.  

MR ZWANE:   Because I  was f rom the municipal i ty.  

CHAIRPERSON:   Yes.  

MR ZWANE:   Yes.   The – Sect ion 6.3 I  was taken aboard on 

those sect ions where the MEC administered and so forth  and 

so on.  

CHAIRPERSON:   Ja okay.    

MR ZWANE:   Yes.  

CHAIRPERSON:   You are saying that  your last  evidence was 

that  … 20 

MR ZWANE:   I  corrected i t .  

CHAIRPERSON:   You corrected yoursel f  and you said you 

knew about the Housing Act .  

MR ZWANE:   Yes.  

CHAIRPERSON:   Is that  r ight? 
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MR ZWANE:   That  is – yes Chai r.  

CHAIRPERSON:   Okay and you had an understanding of  i t  or  

you just  knew about i t?  

MR ZWANE:   The – I  understand i t .  

CHAIRPERSON:   Housing Act .  

MR ZWANE:   I  understand i t  Chai r.  

CHAIRPERSON:   You understood i t  as wel l .  

MR ZWANE:   Yes I  understood i t .  

CHAIRPERSON:   Oh okay al r ight .   But  you – my focus is the 

PFMA. 10 

MR ZWANE:   Yes.  

CHAIRPERSON:   You – you – am I  correct  in understanding 

that  what you said last  t ime was that  you had an 

understanding of  the requirements of  the PFMA? 

MR ZWANE:   That  is correct  Chai r.  

CHAIRPERSON:   Yes.   Now was i t  your understanding that  i f  

there is a data base – i f  there are companies who are on the 

department ’s data base there is no need to go on open 

tender or was your  understanding that  the two are not  

inconsistent  wi th each other.    20 

The fact  that  you have a data base of  companies 

does not  mean – does not  exempt  you f rom going on open 

tender when you are supposed to go on open tender.   What  

was your own understanding of  the posi t ion? 

MR ZWANE:   I  th ink i t  wi l l  help us Chair  to separate the data 
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base as i t  appears on the PFMA because i t  wi l l  have 

l imi tat ions in terms of  the amounts and so forth.   Maybe t ry  

to understand how the data base used by the Department of  

Housing at  that  part icular t ime used to be done.   

 A compet i t ive process would be entered into l ike the 

const i tut ion and other re levant  acts would want.   And out  of  

that  act ion instead of  looking for  ten contractors that  are 

going to get  a job for that  part icular  year you go and look for 

150 and then you come back and put  al l  these cont ractors 

that  have undergone that  compet i t ive process to be on the – 10 

on your l ist  which is famously  

CHAIRPERSON:   That  data base.  

MR ZWANE:   Which has famously gone to data base.  

CHAIRPERSON:   Yes ja.  

MR ZWANE:   But… 

CHAIRPERSON:   Ja the l ist .  

MR ZWANE:   The l ist .  

CHAIRPERSON:   Ja.  

MR ZWANE:   This  is  the l ist  that  even the evidence of  some 

of  the people who were here was saying for the next  f ive 20 

years that  l ist  wi l l  be used.   Maybe for the purpose of  th is  

commission let  use the word l ist .  

CHAIRPERSON:   Yes.  

MR ZWANE:   And that  l ist  wi l l  be used unt i l  i t  expires.  

CHAIRPERSON:   Ja.  
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MR ZWANE:   In the next  f ive years.  

CHAIRPERSON:   Yes.  

MR ZWANE:   And – so because that  had fol lowed a 

compet i t ive process Chai r  that  is how things were happening 

when I  came there and I  expressed at  some point  a view I  

must  say which is  not  in  my evidence that  – why is that  so?  

Why can we not  every t ime when we have a project  go 

through this process? 

CHAIRPERSON:   Open tender process.  

MR ZWANE:   Yes.   They sa id there is no t ime when we are 10 

not  bui ld ing houses in th is department whether unf in ished 

houses or new houses.   

 Now i f  you are here af ter you are going to be enter ing 

into this process i t  takes t ime and you are not  going to 

f in ish.   So this is how we are doing i t  here and wel l  I  – I  then 

understood what they were saying and that  is what I  a l igned 

mysel f  wi th when I  was there.  

CHAIRPERSON:   Okay just  to – to summarise that .   Am I  

correct  in saying what you are saying is af ter ta lk ing to them 

about th is data base of  l ist  phenomenon.  20 

MR ZWANE:   Yes Chai r.  

CHAIRPERSON:   Your understanding was that  once 

companies or ent i t ies had been included in the data base or 

in the l ist  one that  would be for f ive years.  

MR ZWANE:   That  is correct  Chai r.  



11 DECEMBER 2020 – DAY 323 
 

Page 122 of 232 
 

CHAIRPERSON:   And two there would be no open tender 

process in respect  of  each project  that  might  come up.  

MR ZWANE:   With in the f ive years.  

CHAIRPERSON:   Within the f ive years and – but  your  

understanding was that  before a company or companies were 

put  onto the data base there would be a compet i t ive process.  

MR ZWANE:   Process yes.  

CHAIRPERSON:   So therefore your understanding was that  

in respect  of  the bui ld ing of  houses dur ing any part icu lar  

term f ive year term i t  is in order for companies that  are on 10 

the data base to be g iven contracts to bui ld houses wi thout  

any further open tender process,  is that  correct? 

MR ZWANE:   That  is correct  Chai r.  

CHAIRPERSON:   Ja okay.   Mr Pretor ius.  

ADV PRETORIUS SC:   Yes wel l  let  us f rom our  point  of  v iew 

just  summarise that  because your most  recent  answer does 

not  accord wi th the law but  I  th ink you have foreshadowed 

that  by referr ing to the amounts contained in Treasury 

Regulat ions.  

MR ZWANE:   Yes sure.  20 

ADV PRETORIUS SC:   On the l imi ts imposed by that .   But  

the f i rst  proposi t ion is pressure of  t ime for the complet ion of  

a part icular project  is no reason for depart ing f rom the 

prescr ipts governing procurement.   There are some 

provisions that  al low emergency procurement processes to 
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take place but  they are very str ict .   Time alone is not  

suff ic ient .   You – are you aware of  that? 

MR ZWANE:   Yes I  am aware Chai r.  

ADV PRETORIUS SC:   Right .   Secondly the Treasury 

Regulat ions deal  wi th data bases but  they speci fy that  above 

a certain amount  I  th ink at  the t ime i t  might  have been 

R500 000,  I  am not  … 

MR ZWANE:   Yes that  is correct .  

ADV PRETORIUS SC:   You st i l l  have to despi te your  

presence on a data base be subject  to a compet i t ive bidding 10 

process,  do you know that? 

MR ZWANE:   I  know that  Chai r.  

ADV PRETORIUS SC:   And many of  the al locat ions that  we 

are deal ing wi th here exceeded that  amount.   Correct? 

MR ZWANE:   There are those who exceed yes.  

ADV PRETORIUS SC:   Right .   So despi te your presence or 

l ist ing on a data base and perhaps I  should not  use the word 

l ist  because I  wi l l  come to that  in a moment.  A compet i t ive 

bidding process may yet  be required in relat ion to a 

part icular contract  over  R500 000.00.   For those under 20 

R500 000.00 di fferent  provisions apply.   You are aware of  

that?  You ment ioned i t .  

MR ZWANE:   I  thought I  had clar i fy mysel f  that  my 

understanding of  th is process is that  let  us take a company 

who wi l l  t ick al l  the boxes of  being able to be awarded wel l  
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beyond 500 the company who wi l l  t ick al l  those process 

dur ing an open tender as th is is explained.    

The di fference w i l l  be instead of  looking for ten 

companies that  are going to  bui ld  100 houses there wi l l  be 

150 companies that  have gone through the same process 

that  the ten companies have undergone.  Meaning they t ick 

al l  the boxes.   They then are as reserves of  any project  that  

comes.   

That  is the explanat ion I  got  Chai r  which – which to  

me as I  am seated here becomes sl ight ly d i fferent  f rom a 10 

data base.   Because a normal data base as descr ibed by the 

law can only be compi led wi th a part icular amount  as the 

leader of  evidence is saying,  that  I  know.  

ADV PRETORIUS SC:   Yes wel l  a data base is a legi t imate 

tool  in the procurement process.   The establ ishment of  a 

data base is governed by law and part icular ly Treasury 

Regulat ions.  But  even one’s presence on the data base does 

not  ent i t le one to  be granted a contract  over R500 000.00 i f  

that  is to happen there must  be a compet i t ive bidding 

process.   That  is what the law says.  20 

MR ZWANE:   Yes.  

ADV PRETORIUS SC:   Your understanding of  i t  we can look 

at  in the course of  t ime and assess i t .   But  what I  do want to  

put  to you is that  there appear to  be two issues that  may 

have been conf lated or confused.  
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 The f i rst  issue is  a l ist .   That  is an establ ished l is t  

f rom which you bel ieved as a department cont ractors could 

be appointed.   A data base says Mr Mokoena is  something 

that  precedes the compi lat ion of  the l ist .    

There would be an advert isement and I  wi l l  g ive you 

an example in a moment to cont ractors that  advert isement  

would say,  please give us any in terest  you may want to 

express in get t ing work.   We wi l l  then put  you on a data base 

and when there is a need to al locate work we wi l l  contact  

you and invi te you to bid.   10 

 And i f  you would look at  page FS12 372.23 you wi l l  

see an example of  such an advert .   Okay.   You do not  want 

to go and t rust  me on i t .  

MR ZWANE:   I  have seen i t  Chai r.  

ADV PRETORIUS SC:   You have seen i t .  

MR ZWANE:   But  the quest ion becomes in th is commission 

let  us take the nearest .   The tender year 204 and 2009 was 

such a process of  the expression of  interest  used.   Even in  

terms of  the evidence given here by other people who were 

cal led here I  th ink this issue we must in my own 20 

understanding Chai r  is an issue that  seeks to address the 

inadequacies which were there – which we must accept  in  

th is commission that  in terms of  the law there were issues 

that  were not  fo l lowed properly.   And at  a part icular t ime 

these issues they were an endeavour to t ry and correct  these 
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issues.   I  would accept  that .  

ADV PRETORIUS SC:   A lr ight .   In fact  that  is what the 

department went to court  to establ ish in order to rev iew the 

contracts given.   You know about  that .   There has been 

extensive evidence.   But  perhaps that  comment is 

unnecessary the evidence is on record.   I t  does not  requi re 

your comment.  

 I  would l ike to move to another top ic.   The  

CHAIRPERSON:   Sorry Mr Pretor ius maybe we should take a 

short  adjournment  I  see i t  is four o’c lock.  10 

ADV PRETORIUS SC:   Yes Chai r.  

CHAIRPERSON:   Ten minutes and then we can cont inue.  

ADV PRETORIUS SC:   Yes we wi l l  be f in ished … 

CHAIRPERSON:   What is your est imate? 

ADV PRETORIUS SC:   Wel l… 

CHAIRPERSON:   I  am not  put t ing pressure I  just… 

ADV PRETORIUS SC:   I  th ink we would l ike to be f in ished by 

f ive but  I  th ink we may be f in ished by hal f  past  four.  

CHAIRPERSON:   Ja no,  no that  is f ine – that  is f ine.  

ADV PRETORIUS SC:   Thank you.  20 

CHAIRPERSON:   Okay we wi l l  adjourn for ten minutes.   We 

adjourn.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 



11 DECEMBER 2020 – DAY 323 
 

Page 127 of 232 
 

CHAIRPERSON :    Okay let  us cont inue.  

ADV PRETORIUS SC :    Chai r,  I  would l ike to place 

something on record.   I t  seems I  may have,  in fact  probably 

did,  put  a mis leading proposi t ion 

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    And i t  must  be corrected.   When 

deal ing wi th  the Robs Construct ion payment.   The payment 

by Robs Investment was made to an ent i ty cal led SUD Trade,  

s-u-d t -r -a-d-e.   This may have been on the inst ruct ion of  the 

premier ’s off ice.   We do not  know that .   That  may be an 10 

inference that  might  be drawn.   

 But  that  payment was copied to the premier ’s off ice and 

to Ms Cholota.   And acknowledgement of  that  payment was 

noted by Ms Cholota in the premier ’s off ice.   So that  is the 

correct  sequence.  

CHAIRPERSON :    Okay.    

ADV PRETORIUS SC :    You wi l l  recal l  evidence concerning 

the meet ing of  Exco on the 30t h of  June 2010.  And we have 

deal t  wi th the minute of  that  meet ing.   You recal l  that?   

MR ZWANE :    Yes,  s i r.  20 

ADV PRETORIUS SC :    Mr Mokoena says in his addi t ional  

aff idavi t ,  and you would have noted that ,  that :  

“ In the normal course of  events,  i f  the department  

reports to Exco,  that  report  would be signed off  by 

the head of  department. ”  
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 In other words,  Mr Mokoena.   

MR ZWANE :    Yes.  

ADV PRETORIUS SC :    Is that  a correct  statement? 

MR ZWANE :    That  is correct  Chai r.  

ADV PRETORIUS SC :    And not  only that  but  that  the head 

of  department would have been inv i ted to  the Exco meet ing.  

Is that  correct? 

MR ZWANE :    Yes,  that  is correct  Chai r.  

ADV PRETORIUS SC :    Right .   The Exco Resolut ion which 

we have deal t  wi th refers to a repor t  f rom the department but  10 

Mokoena says he did not  s ign off  on any such report ,  nor  

was he invi ted to the meet ing.   Can you conf i rm that? 

MR ZWANE :    Wel l ,  Chai r.   I  th ink I  must  say what I  have 

said – agreed with,  is correct .   But  . . . [ indist inct ]  [00:02:45]  

Mokoena should have also said that  before the Exco,  there is 

a st ructure cal led Four(?) Hot (?)/Forward(?) [00:02:52] .   

That  st ructure is a st ructure composed of  head of  

department and the DG in preparing for Exco.    

 So i f  somebody for any reasons is not  going to be par t  of  

Exco,  they would be part  of  Four  Hot/Forward [00:03:15]  20 

wherein an agenda is prepared.    

 They would also become part  of  the Four Hot/Forward(?)  

[00:03:22]  af ter the Exco could t rack down in terms of  what 

they needed to make fol low-ups and report  back in  terms of  

the t imeframes.   
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 So i t  wi l l  not  be correct  that  a l l  these other processes,  

the former HOD would come here and deny.   He knew about 

th is meet ing.   He knew about the outcome of  the meet ing.   

And as much as I  – I  knew of  them.  I  th ink that  is what I  

want  to depose to this Commission.    

ADV PRETORIUS SC :    Wel l ,  we know that  the minute 

ment ions a l ist  g iven to the Exco for i ts considerat ion,  

correct? 

MR ZWANE :    The. . . [ intervenes]   

[Part ies intervening each other – unclear]  10 

ADV PRETORIUS SC :    . . .ment ion? 

MR ZWANE :    Yes,  Chai r.  

ADV PRETORIUS SC :    What Mr Mokoena says fur ther that  

he never,  at  that  t ime, knew of  any l ist ,  whether for new or  

exist ing projects that  had been sent  to the MEC.  That  is 

yoursel f ,  and by impl icat ion.  Exco.  

MR ZWANE :    The quest ion. . .   Then the quest ion becomes:  

What did he do?  Because i f  he did not  know about  th is l ist  

and this l ist  was produced by me and i t  was i r regular. . .    

 According to  the PMFA,  he should have objected to th is  20 

matter and repor ted the matter.   And this matter  is only 

ra ised here in the Commission.    

 Mr Mokoena knew about  al l  the l ists  that  were there.   He 

supported them.  He even part ic ipated in terms of  drawing 

contracts for al l  these l ists Chai r.   I f  he was – he had a 
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problem with any of  the l ists,  he should have not  even 

part ic ipated because that  would have been i l legal  and i t  

would have formed f rui t less and wastefu l  expendi ture and we 

al l  know what the law says about that .   He knew.   

ADV PRETORIUS SC :    You were the one who at tended that  

meet ing and made that  report .    

MR ZWANE :    I  was the one who did what Chai r? 

ADV PRETORIUS SC :    You at tended the meet ing of  Exco on 

the 30t h of  June and made that  report  to Exco referred to in 

the minute.  10 

MR ZWANE :    I  made that  report  Chair  and there was 

presentat ion.   In that  presentat ion and the presentat ion,  i f  I  

am not  mistaken,  i t  is part  of  these records.   I t  even says the 

department has gone into a vigorous process to ensure that  

al l  the part ic ipants that  were in that  l ist  are correct ly there.    

 They had been vet ted and so they qual i fy.   That  was the 

presentat ion accord ing to the minutes and I  could not  wi thout  

the help of  admin ist rat ion knows those issues because I  do 

not  vet  any people.   I  do not  do those issues.   They are 

administ rat ive issues.  20 

ADV PRETORIUS SC :    Right .   Wel l ,  we have been through 

the l ist ,  how they were comprised and the existence or 

otherwise of  compet i t ive bidding processes preceding the 

compi lat ion of  the l ist .   I  do not  want to go there.   I  do want 

to deal  br ief ly,  f inal ly,  wi th the aff idavi t  you submit ted to the 
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Commission regarding the Housing Act .    

MR ZWANE :    Yes.   Do I  want to do what Chai r? 

ADV PRETORIUS SC :    No,  I  want to deal  wi th i t .  

MR ZWANE :    Okay.  

ADV PRETORIUS SC :    I f  I  may? 

MR ZWANE :    Okay.  

ADV PRETORIUS SC :    The procurement pol icy requi red in  

terms of  Sect ion 3(2)(cA) of  the Housing Act  was,  according 

to our researchers,  int roduced by the minister wi th effect  

f rom Apri l  2002.   I t  was – that  is  Chapter 3A of  the 2000 10 

Housing Code.  That  is s imply for the record.   Those 

references.   But  d id you know, at  the t ime you were MEC, of  

that  procurement pol icy?   

MR ZWANE :    No,  Chai r.  

ADV PRETORIUS SC :    And then I  would l ike to deal  wi th  

th is issue of  delegat ion because i t  may be a matter of  

concern to the Chai r  to consider certain recommendat ions to  

t ighten any loopholes that  might  ex ist .    

 The ear l iest  reference that  we could f ind and in the short  

t ime avai lable to  us – perhaps our  researchers need some 20 

further work -  but  in  2013 there was a document ent i t led 

Principles of  Publ ic Administ rat ion and Financial  

Management Delegat ions,  approved by Cabinet  which stated 

that :  

“Any delegat ion or author isat ion to exercise a power 
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or  perform a duty,  does not  diverse the pr inciple  

funct ionary of  the responsib i l i ty  concerning the 

exercise of  the delegated power or performance of  

the duty.”  

 Now we know that  in the Housing Act ,  the MEC has 

certain dut ies and powers.   Those delegat ions would in 2013 

had been subject  to these delegat ions condi t ions.   Thei r  

accountabi l i ty would have remained.    

 And we have establ ished that ,  certainly as far as we 

know and as far as you are concerned,  those provisions did 10 

not  ex ist  before 2013.  And may need to be looked at  once 

again Chai r  in re lat ion to delegat ion and accountabi l i ty for  

the funct ions delegated.  

MR ZWANE :    I f  I  may just  comment  Chair?  I  th ink this issue 

gels in wi th what I  have said ear l ier on that  due to some 

development,  new acts were int roduced to t ry  and deal  wi th  

those developments and I  th ink i t  is a  good example of  that  

k ind of  – an issue that  I  have raised ear l ier on.    

ADV PRETORIUS SC :    Is  there anything you wish to add 

Mr Zwane? 20 

MR ZWANE :    Chai r,  I  th ink I  agree that  wi th the -  wi th the 

answering of  a democrat ic government.   A number of  th ings 

had to be taken care of .   And the issue of  t ightening the act ,  

coming wi th new acts,  could t ry and look at  the si tuat ion that  

was prevalent  at  that  part icular t ime.  I t  became a big issue.    



11 DECEMBER 2020 – DAY 323 
 

Page 133 of 232 
 

 And over t ime, we were able as government to plug the 

holes that  seemed to be there unchecked because of  

legislat ion.   I  th ink that  is what I  want to put  on th is issue 

Chai r.  

ADV PRETORIUS SC :    And f inal ly  and in  summary,  let  us – 

the legal  team gives the wrong impression Chai r.   We would 

st i l l  re ly on the al legat ions made in the review aff idavi t  

submit ted by Mr Mkhize as to the nature and intent  behind 

the Advanced Payment System but  you know about that  and 

we have put  i t .   Chai r,  those are the quest ions.    10 

CHAIRPERSON :    Yes,  Mr Zwane.   

MR ZWANE :    Chai r,  I  just  wish to quickly  express my 

appreciat ion for the commitment that  th is Commission has 

shown.  Under normal ci rcumstances,  we would have been 

given a chance to go and be wi th  our  fami ly.   I t  is Christmas 

t ime and we have many other issues.    

 But  th is Commission has taken i ts work ser iously.   And I  

want to say on my part ,  as I  have said ear l ier on,  I  want – I  

wish to cooperate wi th th is Commission and I  th ink I  have 

displayed that .    20 

 Even this  morn ing,  I  was supposed to come here at  four.   

I  was cal led ear l ier and I  avai led mysel f .   I  w i l l  cont inue 

doing that  even for future i f  I  am needed.   

 I  d id say the last  t ime, I  feel  very comfortable in terms of 

how this Commission has t reated me up to this par t .   I  a lso 
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want  to thank you for having made this t ime for me to come 

and clar i fy those issues that  may remain hanging in the 

minds of  people.   I  have ind icate that  I  d id not  have anything 

to do wi th the Rochel le or Blakey.   I  d id not  take any 

instruct ion f rom anybody.    

 And I  wi l l  t ry in  the future to ensure that  whatever  

informat ion I  have,  needed by the Commission,  wi l l  ass ist  

the Commission.    

 Otherwise,  a  blessed fest ive season for  al l  of  you.   I  

hope I  wi l l  be cal led in January [ laughs] ,  not  in December.   10 

But  should i t  happen that  the Commission remembers me 

[ laughs]  dur ing December,  I  am st i l l  commit ted to assist  th is  

Commission.   Otherwise,  thank you very much Chair  and the 

evidence leader and everybody.    

ADV PRETORIUS SC :    Yes,  thank you Mr Zwane.  

CHAIRPERSON :    Wel l ,  thank you very much Mr Zwane.  On 

al l  the informat ion that  I  am aware of  for now in the deal ings 

between the Commission and yoursel f ,  the informat ion I  have 

is def in i te ly that  you have been cooperat ing.   That  you have 

given this Commission cooperat ion.   So on the informat ion 20 

that  I  have,  certainly that  appears to be the posi t ion.    

 And you are r ight  that  you were meant to appear only 

later and you were cal led and asked whether you could come 

earl ier and you and your legal  representat ives agreed and 

we are grateful  for that .    
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 Because there was a chal lenge which had happened but  

because you were able to come ear l ier,  we are going to be 

able to a lso – I  am going to be able to hear another wi tness.   

And i f  you had come at  four o’c lock,  there might  have been a 

clash.    

 So on the informat ion I  know,  you certainly have 

cooperated.   And we appreciate that  you express – you feel  

f ree to express that  you feel  that  you have been t reated 

properly by the Commission.   We wi l l  a lways t ry.   Maybe we 

wi l l  not  always be seen to be succeeding but  certa inly we 10 

wi l l  a lways be t ry ing.    

 Thank you very much.  As you say,  you wi l l  st i l l  come 

back because there is st i l l  some outstanding business and 

. . . [ intervenes]   

ADV PRETORIUS SC :    And we reserve our r ights.  

CHAIRPERSON :    [ laughs]   So.   But  thank you for  al l  the 

compl iments you have given to the Commission.   And we 

also wish you an enjoyable fest ive season.   

 We wi l l  t ry  and make sure that  we do not  remember you 

on the 23r d of  December or  the 24t h and cal l  you to come and 20 

f in ish the outstanding business.   We wi l l  t ry and remember 

you in January or beyond that .   [ laughs] .    

 Okay thank you.   And we – I  take i t  that  your legal  

representat ives do not  intend to  – do not  wish to re-

examine? 
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RE-EXAMINATION BY THE LEGAL REPRESENTATIVE:    

[Microphone not  work ing properly]  

CHAIRPERSON :    Yes,  thank you.   So you are now excused.   

Thank you very much.   

MR ZWANE :    [No audible reply]   

CHAIRPERSON :    I  th ink I  must  adjourn to al low the new 

evidence leader for the evening session to set  up so that  

then I  wi l l  come back and hear the next  wi tness.    

ADV PRETORIUS SC :    Yes,  Chai r.  

CHAIRPERSON :    Yes.   Otherwise,  f rom your s ide,  you and 10 

your team are also excused.  

ADV PRETORIUS SC :    Thank you,  Chai r.  

CHAIRPERSON :    And Mr Zwane’s legal  representat ive is 

also excused.  Okay.   We wi l l  adjourn for ten minutes.   We 

adjourn.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON :    Good af ternoon, Mr Seleka.   Good 

af ternoon everybody.  

ADV SELEKA SC :    Good af ternoon,  Chairperson.  20 

CHAIRPERSON :    Yes.   Are we ready? 

ADV SELEKA SC :    We are ready Chairperson.  

CHAIRPERSON :    Yes.   Please administer the oath.   Good 

af ternoon Mr Koko.  

MR KOKO :    [No audible reply]   
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CHAIRPERSON :    Admin ister  the oath,  reg ist rar,  or  

aff i rmat ion.  

REGISTRAR :    P lease state your fu l l  names for the record? 

WITNESS :    Matshela Moses Koko.  

REGISTRAR :    Do you have any object ions in taking the 

prescr ibed oath? 

WITNESS :    No.  

REGISTRAR :    Do you consider the oath to  be binding on 

your conscience? 

WITNESS :    Yes.  10 

REGISTRAR :    Do you then swear that  the evidence you wi l l  

g ive,  wi l l  be the t ruth,  the whole t ruth and nothing e lse but  

the t ruth?  I f  so,  please raise up your r ight  hand and say,  so 

help me God.  

WITNESS :    So help me God.  

MATSHELA MOSES KOKO :   (d.s.s. )  

CHAIRPERSON :    Yes,  please switch on your mic Mr Barry.  

ADV BARRIE SC :    Before you commence.  May I  just  hand 

these documents up to you Chair? 

CHAIRPERSON :    Yes,  okay.  20 

ADV BARRIE SC :    You wi l l  recal l  when we were in th is 

chamber before,  when I  was not  here,  I  d id refer you to the 

issue regarding the documents that  we were – you can 

recal l ,  the records that  we were unable to  source f rom the 

Commission’s staff .    
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 And I  then ment ioned to you that  i t  might  be necessary 

for  us in the ci rcumstances to revert  to  the promot ion of  

Access to the Informat ion Act  which we did have to do dur ing 

the course of  th is  week.   You are the Informat ion Off icer  in  

terms of  the act  and the documents we . . . [ intervenes]   

CHAIRPERSON :    Is i t  not  the secretary the person? 

ADV BARRIE SC :    I  cannot hear you si r?  

CHAIRPERSON :    Is i t  not  the Secretary of  Commission? 

ADV BARRIE SC :    No,  not  in terms of  the legislat ion.  

CHAIRPERSON :    H’m? 10 

ADV BARRIE SC :    Not  in terms of  the legislat ion.  

CHAIRPERSON :    Oh,  what does i t  – do you remember what  

i t  says? 

ADV BARRIE SC :    Wel l ,  i t  is the head of  the organisat ion 

and . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    And that  is you.   So you – so what I  

real ly  want to enqui ry about  is.   Where you have been put  in  

your  put  in  your capaci ty  as Informat ion Off icer,  whether you 

have been put  in possession of  those documents?  20 

CHAIRPERSON :    I  . . . [ intervenes]   

ADV BARRIE SC :    The or ig inals,  you wi l l  see there on the 

9t h of  December,  two days ago.  

CHAIRPERSON :    I  have no recol lect ion of  seeing them but  

that  does not  necessari ly mean they have not  been placed 
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on my desk? 

ADV BARRIE SC :    As you say.  

CHAIRPERSON :    Especial ly i f  they are not  recent ,  they may 

be on my desk and st i l l  to be seen but  i t  is good that  you 

have said now.  

ADV BARRIE SC :    Ja,  we needed assurance . . . [ intervenes]   

Yes.  

. . . that  you are in possession of  i t  . . . [ intervenes]   

CHAIRPERSON :    Ja,  ja.  

ADV BARRIE SC :    . . .and that  in your  capaci ty under the act  10 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    . . .you wi l l  g ive i t  the necessary at tent ion.   

Thank you.  

CHAIRPERSON :    Wel l ,  as I  said the other t ime.  I f  i t  is 

informat ion that  we do have and i t  is relevant  and there are 

no grounds why you should not  be given,  such informat ion 

should be made avai lable.   I t ,  ordinar i ly,  should not  even be 

necessary to resort  to the act  but  I  am not  cr i t ic is ing you for  

resort ing to i t  for the reasons you have.    20 

 But  there is no reason why,  in pr inciple you should not  

be g iven any informat ion that  is re levant  to your cl ient ’s 

evidence i f  we have informat ion.   Unless there are special  

grounds.  

ADV BARRIE SC :    Thank you.  
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CHAIRPERSON :    And i f  there are special  grounds,  then one 

can deal  wi th those.  

ADV BARRIE SC :    There is one further issue.   And that  is 

r is ing f rom the ear l ier test imony of  Mr Koko and what  you put  

across dur ing that .   We have draf ted a supplementary 

aff idavi t  which [ laughs]  at torney(?)  [00:04:17]  apparent ly on 

the 11t h of  December i f  i t  is a Fr iday,  you cannot f ind them 

anywhere near the off ice.    

 So we had some di ff icul ty for  the aff idavi t  to be 

commissioned but  we did succeed in doing that .   And my 10 

learned f r iend is in possession of  the or ig inal  which has now 

been commissioned and I  understand the copies have been 

made.  So I  assume that  that  wi l l  a lso now be made avai lab le 

to you.    

CHAIRPERSON :    Okay,  no f ine.  

ADV BARRIE SC :    So i t  would be relevant  to . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    . . .what  happened on the 3r d  

. . . [ intervenes]   

CHAIRPERSON :    Yes.  20 

ADV BARRIE SC :    . . .as wel l  as what happened 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    . . .what  is at  issue today.  

CHAIRPERSON :    Yes,  yes.  



11 DECEMBER 2020 – DAY 323 
 

Page 141 of 232 
 

ADV BARRIE SC :    Then the th i rd issue is,  though, and that  

is referred to in aff idavi t  is.   Where he said yesterday:   My 

at torneys seemed . . . [ intervenes]   

CHAIRPERSON :    Just  one second Mr Barr ie.   The ai rcon is  

qui te  noisy but  I  do not  know i f  i t  is  wi thout  i t ,  i t  might  be too 

hot .   How is the. . .?  Is i t  hot? 

ADV BARRIE SC :    I  am . . . [ intervenes]   

CHAIRPERSON :    You are f ine? 

ADV BARRIE SC :    . . .very wel l .   So.  

CHAIRPERSON :    Maybe i f  you do not  switch i t  off  10 

completely,  at  least  i f  you – can you down i t  a l i t t le b i t .   That  

would help.   Before you cont inue Mr Barr ie.   Regist rar,  g ive 

these documents to the secretary and say he must  discuss 

them with me.  Okay.   Yes? 

ADV BARRIE SC :    Chai r,  and then,  yesterday at  about  – I  

th ink my at torney received the document at  about  quarter  

past  ten in the morning and i t  is qui te a substant ia l  aff idavi t ,  

a further aff idavi t  that  Ms Danie ls has deposed to.   I  th ink i t  

was deposed to on the 30t h of  November but  i t  was only 

given to us yesterday.    20 

 And in th is aff idavi t ,  we would have real ly  l iked to deal  

wi th that  a ff idavi t  as wel l  because i t  is di rect ly re levant  to 

today but  in the ci rcumstances,  we were unable to do so.    

 I  do not  even know when i t  came to my at tent ion and to 

my cl ient ’s at tent ion but  we are going to respond on aff idavi t  
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to that  aff idavi t  in due course.  

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    So I  just  want to draw that  to your 

at tent ion.   Thank you Chai r.  

CHAIRPERSON :    No,  no.   That  is f ine.   My understanding,  

given the t ime that  we are commencing,  is that  we wi l l  t ry  

and f in ish evidence at  least  relat ing to the suspensions 

today.   I t  appears f rom what I  have been told that  there is 

someone to have said Mr Koko must come in the morning at  

ten o’clock but  i t  said he must  come at  four.    10 

 The wi tness that  I  was hearing ear l ier on,  Mr Zwane,  

was the one who was arranged to come at  four o’c lock.   So i t  

looks l ike. . .   Wel l ,  Mr Seleka is the one who knows.  I t  looks 

l ike some problem happened.  And i f  mister. . .    

 I f  the summons had said ten o’clock,  i t  may have been 

possible  to cover more than the issue of  suspensions 

because we would have had the whole day but  now we do 

not .   But  the – an arrangement wi l l  be made for Mr Koko to 

come back in  due course to  cover whatever else we wi l l  not  

have been able to  cover today.    20 

ADV BARRIE SC :    On that  subject  Mr Chai r.   There are two 

further subjects,  apart  f rom the suspension of  the execut ives 

that  my cl ient  was di rected to,  provide a response.   The one 

re lates then to the Tegeta Cont ract  i f  I  can put  i t  broadly in 

that  way.   And the other relates to the McKinsey Master 
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Services Agreement.    

 From what you have just  said.   Can we assume that  the 

plan of  the Commission i f  I  can put  i t  in that  way,  is that  

those two subjects wi l l  be deal t  wi th at  the same t ime? 

CHAIRPERSON :    There is  no reason why they cannot  – they 

should not  be deal t  wi th at  the same t ime, as far as I  am 

concerned.   I  see Mr Seleka nods.   So I  th ink that  is the 

idea.  

ADV BARRIE SC :    Very wel l .  

CHAIRPERSON :    Ja,  ja.   Okay.    10 

ADV SELEKA SC :    Chairperson,  shal l  we proceed? 

CHAIRPERSON :    H’m? 

ADV SELEKA SC :    May we proceed? 

CHAIRPERSON :    Yes.   You conf i rm that  you nodded? 

ADV SELEKA SC :    Yes,  I  do.  

CHAIRPERSON :    [ laughs]    

ADV SELEKA SC :    Yes,  I  do.   I  do Chairperson indeed.  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay let  us proceed then.  20 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    H’m.  

EXAMINATION BY ADVOCATE SELEKA SC(CONTINUES) :    

Thank you,  Chai r.   Mr Koko,  is coming for the second t ime.   

We could not  f in ish the suspensions last  t ime.  So we intend 
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to do so this evening Mr Koko.   Chairperson,  we are using 

for the proposes of  Mr Koko’s evidence,  Eskom Bundle 15.   

One, f ive.    

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Exhibi t  U-27.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Mr Koko’s aff idavi t  appears on page 5.  

CHAIRPERSON :    Yes,  I  got  i t .  

ADV SELEKA SC :    I t  has al ready been admit ted as Exhibi t  

U-27.1.  10 

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Thank you.   Ja.   Mr Koko,  the 

Commission is t ry ing to – i ts endeavour is meant to achieve 

the t ruth about  what t ranspired in matters that  i t  is 

invest igat ing and we t ry to get  to what is the t ruth.   And in 

th is matter of  suspension,  we know that  you have in your  

aff idavi t  set  out  what you bel ieve are the reasons why you 

were suspended.  And last  t ime, we went through that  

exercise,  also looking at  the ev idence that  has been given by 

others and what the board i tsel f  had said.  20 

 Now,  you have in  your  test imony last  t ime, just  to recap,  

you have said that  Ms Tsholofele Molefe ’s version is correct  

and you were referr ing speci f ica l ly to where she goes to  

Mr Matona and speaks wi th him about the suspension as i t  

appears f rom her aff idavi t .  
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 And he in response,  according to Ms Tsholofele Molefe, 

she says:  

“He also informed me that  he had heard f rom 

outside sources that  we were going to be suspended 

at  the board meet ing later that  day. ”  

 Do you recal l  that? 

MR KOKO :    Yes,  I  do.  

ADV SELEKA SC :    Yes.   Now, in your test imony you were 

saying that  Mr Matona said to her:   I  know about the 

suspension.   There is a sl ight  di f ference in what you are 10 

saying and what Ms Tsholofele Molefe says in that  

Mr Matona,  according to Ms Tsholofele Molefe,  he said:  

“He also informed me that  he had heard f rom 

outside sources that  we were going to be 

suspended.. . ”  

 Now I  wi l l  come to Ms Tsholofele Molefe’s  version in a 

moment.   Let  us look at  what you say is the knowledge you 

and Mr Matona had about your suspensions.   So according 

to you,  you knew from Mr Matona that  the two of  you wi l l  be 

suspended i f  you do not  unsuspend – and I  use that  word 20 

which you have used in your  aff idavi t  – unsuspend 

Mr Sikhasimbe.  Correct? 

MR KOKO :    That  is correct  Chai r.  

ADV SELEKA SC :    You told the Chairperson that  you were 

not  aware – you d id not  have pr ior knowledge of  the 
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suspension of  the four execut ives.    

MR KOKO :    That  is correct  Chai r.  

ADV SELEKA SC :    I  have looked at  your  – the t ranscr ipt  of  

your test imony at  the Parl iamentary Port fo l io Commit tee.   

Comparing i t  to your aff idavi t ,  i t  seems qui te c lear that ,  

according to you,  the meet ing of  the 9 t h and the meet ing of  

the 11t h would have had to do wi th the suspension of  you and 

Mr Matona as the resul t  of  you not  complying wi th Mr Tsotsi ’s  

instruct ion.   Is that  correct? 

MR KOKO :    Chai rperson,  I  have l istened to the audio and I  10 

can certainly say the meet ing of  the 9 t h d id not  discuss 

suspensions.  

ADV SELEKA SC :    Yes.  

MR KOKO :    I  can conf i rm to you that  the meet ing of  the 11t h 

certainly did.  

ADV SELEKA SC :    Yes.   But  my quest ion is . . . [ intervenes]   

CHAIRPERSON :    I  am sorry Mr Seleka.   There was 

something I  wanted to say whi le Mr Barr ie was on his feet  

which I  forget .   I  just  want to. . .  

ADV SELEKA SC :    Yes,  Chai r.  20 

CHAIRPERSON :    Mr Barr ie,  I  just  want to conf i rm that  I  d id 

read the let ter that  you handed up last  t ime.  Remember the 

let ter that  you handed up?  I  d id  read i t .   I  d id ask the legal  

team to ensure that  they respond to the let ter insofar as 

anything that  relates to them.   
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 But  i t  would help – I  know that  in the let ter you talk to  

your cl ient  through your at torneys,  ta lks about  the var ious 

matters or th ings that  he would l ike to be done or he wish to  

be done but  he says they have not  been done and so and so 

on.    

 I  – i t  would help me a lot  i f  there was a chance that  a 

separate document would be prepared that  gives – say there 

is a clear l ist  of  the kind of  th ings that  we are asking for.    

 Probably,  i f  one goes through the let ter – i t  is just  i t  is  

not  a short  let ter,  i t  is qui te lengthy – one can get  them.  But  10 

i t  would be help i f  a document is send to say:   We are asking 

that ,  for example,  wi th regard you look at  the audio,  in 

regard to that  meet ing wi th regard to th is,  th is is  what is  

re levant  about  i t .    

ADV BARRIE SC :    Yes.  

CHAIRPERSON :    You know, i f  one has that  l ist ,  then one 

can then say:   Okay this we have.   This we do not  have.   Or 

th is we can do.   Maybe this we cannot  do.   I t  makes i t  easier 

to see how much of  that  we are able to do and how of  that  

we are not  able to  do.  20 

ADV BARRIE SC :    Oh,  okay.  

CHAIRPERSON :    I f  there is a chance that  we could get  

something l ike that  that  would be helpful .  

ADV BARRIE SC :    Much of  what was in the let ter. . .   Wel l ,  

the whole let ter is  conf i rmed in the aff idavi t .  
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CHAIRPERSON :    Yes,  yes.  

ADV BARRIE SC :    In his supplementary aff idavi t .  

CHAIRPERSON :    Yes,  yes.  

ADV BARRIE SC :    And more detai l  is given.  

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    Part icular ly about  the issues that  we 

submit  do fa l l  wi th in your terms of  reference.  

CHAIRPERSON :    Yes,  ja.  

ADV BARRIE SC :    But  have not ,  apparent ly,  been 

invest igated before you.  10 

CHAIRPERSON :    Ja,  ja.  

ADV BARRIE SC :    So that  is a major aspect  of  i t .  

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    And but  I  understand what you. . .   Is in 

other words,  i f  we can point  your invest igators in the 

di rect ion of  where matters should be avai lable,  that  could 

potent ia l ly support  my cl ient ’s version of  events.  

CHAIRPERSON :    Yes,  yes.   No,  i f  we could get  that .   But  

also i t  wi l l  help me because then I  can just  look at  the l ist  

and say:   Wel l ,  what  about  that?  What about  that?  What  20 

about that? 

ADV BARRIE SC :    Mr Chai rman,  there is another  th ing I  

must  raise wi th you.  

CHAIRPERSON :    H’m.  

ADV BARRIE SC :    And that  is,  in the previous proceedings 
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there were certain documents that  were requested f rom my 

cl ient .   And to be perfect ly f rank.   I t  was my responsibi l i ty 

and I  ran out  of  t ime.  We wi l l  insofar as possible make those 

avai lab le to my learned f r iends.  

CHAIRPERSON :    Yes,  yes.  

ADV BARRIE SC :    But  we have not  yet .  

CHAIRPERSON :    Okay.  

ADV BARRIE SC :    We apologise for that .  

CHAIRPERSON :    Okay.   No,  that  is  f ine.    

ADV BARRIE SC :    Real ly.   I t  is just  that  . . . [ intervenes]   10 

CHAIRPERSON :    No,  that  is f ine.  

ADV BARRIE SC :    [ Indist inct ]  [00:18:05]  

CHAIRPERSON :    Yes,  yes.   No,  no.   That  is f ine.   Certainly,  

we may – certain  things might  not  happen or might  not  be 

done at  a certain t ime, but  as far as I  know, there is no 

reason to say we are not  doing this because we have a 

certain narrat ive.    

 In 2018,  there is a clear  let ter or  memo that  I  sent  to  the 

Head of  the Legal  Team and the Head of  the Invest igat ion 

Team and that  memo, amongst  other th ings,  said the 20 

Invest igat ion Team and the Legal  Team must make sure that  

they fol low evidence.    

 I t  does not  matter who i t  leads to.   No matter what  his  

posi t ion was before,  what his posi t ion is now, what his 

posi t ion is l ikely to be in the future.   I f  the evidence leads to 
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that  person,  they must  do that .   And nobody must be spared.   

There is a speci f ic memo that  says that .    

ADV BARRIE SC :    We are grat i f ied to learn of  that .   Thank 

you Chai r.  

CHAIRPERSON :    Okay thank you.   I  am sorry Mr Seleka.   I  

interrupted you.    

ADV SELEKA SC :    No,  that  is not  a problem Chai r.   Should 

I  proceed Chai r? 

CHAIRPERSON :    [No audible reply]   

ADV SELEKA SC :    Thank you.   Mr Koko,  my quest ion stems 10 

f rom – because i t  is a di fferent  quest ion.   I t  is not  whether or  

not  there was discussions about the suspensions in the 

meet ings of  the 9 t h and the 11t h.   I t  is  about  what you say 

was going to happen in those meet ings.    

 According to the way you narrate the issues,  you g ive 

the understanding that  that  was your understanding that  

Mr Matona says you . . . [ intervenes]   

MR KOKO :    That  is correct  Chai r.  

ADV SELEKA SC :    Ja.   But  you know that  Mr Matona has 

denied your version f rom his aff idavi t  you have seen?  That  20 

he – he says he did not  say to  you that  i f  you do not  

unsuspend Mr Sikhasimbe, Mr Tsots i  is going to suspend you 

and him.  You see his denial?  

MR KOKO :    I  have been Mr Matona’s aff idavi t  and I  am sure 

that  he denies that .   
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ADV SELEKA SC :    Now.  And you have also admit ted that  

you did not  raise the issue of  Mr S ikhasimbe with  the board 

at  the t ime of  your  suspension.  

MR KOKO :    I  d id  not  raise the issue wi th the board.   That  is  

correct  Chai r.  

ADV SELEKA SC :    Yes.  

MR KOKO :    When I  was suspended on the 11t h of  March.  

ADV SELEKA SC :    Yes.  

MR KOKO :    The ear l iest  opportuni ty I  got  to meet the board 

af ter the 11t h of  March,  I  certainly did and did so sharply.  10 

ADV SELEKA SC :    Yes.   I t  is c lear f rom the minister ’s  

aff idavi t ,  Minister  Browne, that  she was also aware of  the 

Sumitomo matter.   I  have read a paragraph f rom her 

aff idavi t .   Do you remember that?   

MR KOKO :    [No audible reply]   

ADV SELEKA SC :    And she said an execut ive f rom Eskom 

came in person to tel l  her about  the issue.   Do you 

remember that? 

MR KOKO :    I  remember that  Chai r.  

ADV SELEKA SC :    And you have l istened to the audio 20 

recordings,  you have looked at  the minutes of  the meet ing.   

I t  is apparent .  f rom both the audio and the minute,  that  the 

minister came to the board on the 11t h of  March around 

eleven or hal f -past  eleven,  had a meet ing wi th  the board but  

never ra ised the issue of  Sumitomo with the board.   
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MR KOKO :    Chai rman, the meet ing of  where the minister 

was is not  recorded.   And I  have not  seen the minutes.   So I  

do not  know what the minister raised.    

ADV SELEKA SC :    Ja,  I  heard you ear l ier saying you have 

l istened to the audios.   I  th ink you do say in your aff idavi t ,  in  

fact ,  that  the issue – even here you said,  f ive minutes ago – 

the issue of  the suspensions was def in i te ly raised in the 

meet ing of  the 11 t h.   So you cannot be def in i te unless you 

know what took p lace in that  meet ing.  

MR KOKO :    Chai rman, there is no audio recordings,  nor the 10 

minute of  the meet ing of  the 11t h where the board – where 

the minister was.    

CHAIRPERSON :    H’m.  Yes,  to  the extent  that  he may have 

said that ,  Mr Seleka,  he might  have meant i t  was raised 

dur ing the meet ing of  the 11t h.  

ADV SELEKA SC :    Not .  

CHAIRPERSON :    Not  when the minister was there but  

maybe the one that  came af ter.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    But  of  course,  that  can be checked with  20 

him. 

ADV SELEKA SC :    Yes.  

MR KOKO :    I  have l istened to the audio of  the meet ing af ter  

the minister lef t .   I  have read the minute of  the meet ing af ter 

the min ister lef t .   The minute – the meet ing of  the board wi th 
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the minister was not  recorded,  nor minute taken.   So I  do not  

know what the minister raised at  the board.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Yes.   No,  but  what I  was saying was 

something d i fferent  because you have made that  point .  

MR KOKO :    Yes.  

CHAIRPERSON :    What I  was saying is.   To the extent  that  

you may have said as Mr Seleka was saying.   You may have 

said that  issue was raised dur ing the meet ing of  the board 

on the 11t h.   You may have meant dur ing the meet ing of  the 10 

board af ter the minister had lef t .  

MR KOKO :    Oh,  certainly.  

CHAIRPERSON :    Ja.  

MR KOKO :    Certainly.  

CHAIRPERSON :    But  I  was saying,  he could check wi th you 

whether that  is what you meant.  

MR KOKO :    Certainly,  that  is what I  meant.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay.    

ADV SELEKA SC :    Yes,  Mr Koko I  th ink you are r ight  that  i t  20 

was establ ished before the Commission,  at  least  insofar as 

evidence is led,  that  the audio record – the minute – the 

meet ing wi th the minister was apparent ly not  audio recorded.   

I  th ink you are correct  in  that  regard.   That  is  what  has not  

been done here.   You fo l low? 
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MR KOKO :    [No audible reply]   

ADV SELEKA SC :    You fol low? 

MR KOKO :    Yes.  

ADV SELEKA SC :    But  we do have the minutes of  that  

meet ing in the f i le.   The evidence here does not  show that  

the minister raised the Sumitomo matter wi th the board.   In  

fact ,  the minister comes there.   Dr Ngubane test i f ied.   I t  is in 

his aff idavi t .   Mr Khoza was here recent ly.   I t  is also in his 

aff idavi t .    

 That  the minister,  when she arr ives there,  raised four  10 

areas of  concern to the board and that  area included your 

area.   And said the four execut ives should step aside.   I t  wi l l  

be bet ter i f  they step aside so that  they do not  hinder the 

inquiry that  the minister wanted to  have undertaken.   So that  

is the evidence before the Commission.   Do you have any 

comment? 

MR KOKO :    Chai r,  the part  that  I  recol lect  is that  the 

minister raised areas that  she needed to be invest igated and 

there were four areas.   I  a lso recal l  the evidence in th is 

Commission that  says the min ister did not  inst ruct  that  20 

execut ives in those four areas be suspended.  She lef t  i t  to 

the board.   That  is the part  that  I  remember.  

CHAIRPERSON :    Wel l ,  I  must  check whether you heard 

evidence that  said that  she did not  inst ruct  or whether you 

heard ev idence that  she sa id at  the t ime:  I  cannot instruct  
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the board . . . [ intervenes]   

[Part ies intervening each other – unclear]  

MR KOKO :    No,  I  heard ev idence here that  the minister said 

she cannot instruct  the board to suspend.  

CHAIRPERSON :    Yes,  did you hear evidence this  week of  

Mr Khoza who said the minister – I  th ink he said something 

l ike he wanted us to read between the l ines.  

MR KOKO :    H’m.  

CHAIRPERSON :    And I  asked him whether he could say that  

by impl icat ion the minister  was instruct ing and he said yes 10 

by impl icat ion.   Did you hear that  ev idence? 

MR KOKO :    No,  I  missed that  Chai r.  

CHAIRPERSON :    Okay.  

MR KOKO :    I . . .  

CHAIRPERSON :    Ja.  

MR KOKO :    When Mr Khoza was test i fy ing,  I  was 

. . . [ intervenes]   

CHAIRPERSON :    Busy.  

MR KOKO :    . . .busy wi th the counsel  put t ing together the 

. . . [ intervenes]   20 

CHAIRPERSON :    Oh,  okay.   No,  that  is f ine.   But  certainly,  

there has been a lot  of  evidence to the effect  that  the 

minister made i t  c lear that  she cannot  – she could not  

instruct  the board.   And then of  course,  what each member of  

the board would make of  what she sa id is another matter but  
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that  l ine was there.  

MR KOKO :    Ja,  Chai r.   I  cannot comment on what the 

minister to ld the board.  

CHAIRPERSON :    Yes.  

MR KOKO :    Except  what I  just  heard.  

CHAIRPERSON :    Ja.   No,  that  is f ine.  

ADV SELEKA SC :    Thank you,  Chair.   In fact ,  Dr Ngubane.. .   

Chai r,  you wi l l  recal l .   He says af ter  the minister lef t ,  i t  was 

absolutely  clear to them that  the minister  wanted the inqui ry 

and the minister wanted the execut ives to be suspended.  10 

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    That  is the one thing.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    The – we also asked Mr Khoza the same 

quest ion whether  i t  was clear to you af ter the minister  lef t  

that  that  is what she wanted and he also conf i rmed.  

CHAIRPERSON :    Yes,  okay.  

ADV SELEKA SC :    So Sumitomo,  Mr Koko,  was not  ra ised 

wi th the board.    

CHAIRPERSON :    I  th ink what Mr Koko has been 20 

emphasising,  whenever you have ra ised that  quest ion.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Is that ,  he did not  raise i t  on the 11 t h.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    But  he raised i t  later on.  



11 DECEMBER 2020 – DAY 323 
 

Page 157 of 232 
 

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Ja,  so . . . [ intervenes]   

MR KOKO :    At  the f i rst  ear l iest  opportuni ty Chai r.  

CHAIRPERSON :    Ja.  

MR KOKO :    When I  real ised . . . [ intervenes]   

CHAIRPERSON :    Ja.  

MR KOKO :    . . . that  the story that  the board told me,  was 

when they told me that  they had – the board has informat ion 

in thei r  possession that  points to sabotage in the area of  my 

business.   Now once somebody. . .    10 

 You know, you should come to a meet ing prepared.   And 

the board comes to you and say:   You know what?  We have 

evidence that  your area of  business has actual ly commit ted 

sabotage to the Nat ional  Regulat ion,  which is t reason,  that  

succumbs you.    

 You immediate ly – i t  does not  matter what – whether you 

wanted to  – whatever  you wanted to te l l .   The board,  the 

respectable board says:   We have evidence.   We have the 

evidence that  your area is sabotaging the country by passing 

load shedding.   That  succumbs you completely.   20 

CHAIRPERSON :    Okay cont inue Mr Seleka.  

ADV SELEKA SC :    Thank you,  Chai r.   Mr Koko,  that  

obviously should be contrasted wi th your at t i tude which you 

talked about when – by the t ime of  Dr  Ngubane’s board 

sought to suspend you and you say you told the board:  I f  you 
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suspend me you wi l l  be protect ing corrupt ion and I  wi l l  go to 

the pol ice immediately.   Do you remember that? 

MR KOKO :    Yes.  

ADV SELEKA SC :    H’m.  So and that  also be  compared w i th  

your  a t t i tude tha t  you went  a t  length  w i th  the  board  to  te l l  

them tha t  bu t  you are  suspend ing  the  person who is  no t  

respons ib le  fo r  ma in tenance.   You ment ioned those two 

gent lemen.  

MR KOKO:    Yes,  Mr  Govender  and Mr  Ntsoko lo .  

ADV SELEKA SC:    That  i s  r igh t .   Now le t  us  then look a t  10 

what  you say in  your  a f f idav i t  in  regard  to  your  suspens ion .   

P lease tu rn  to  page 45.   Eskom bund le  15 ,  page 45,  

Cha i rperson.  

CHAIRPERSON:    What  page?  

ADV SELEKA SC:    45 .   A re  you there ,  Cha i rperson? 

CHAIRPERSON:    Yes,  I  found i t .  

ADV SELEKA SC:    Thank you.   Mr  Koko,  a re  you a lso  

there?  

MR KOKO:    I  am there .  

ADV SELEKA SC:    So  jus t  to  pu t  i t  in  contex t ,  you ta l k  20 

about  a  Dentons ’ repor t  and Ms Suzanne Dan ie ls  who does 

not  have the  repor t ,  says  the  repor t  i s  dest royed  and you 

quest ion  her  why she cannot  p roduce th is  repor t  and  th is  i s  

a t  the  t ime o f  the  Dentons g i v ing  i t s  invest iga t ion  and 

repor t  to  the  board .   Paragraph 154,  Mr  Koko you wr i te :  
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“Remember,  the  board  a t  the  t ime…” 

Now a t  a  t ime tha t  wou ld  have been June/Ju ly  2015 or  

even in  March 2015.  

“…was ac t ing  on  ins t ruc t ions f rom government  to  

ge t  r id  o f  me.   Why wou ld  the  board  have  

suppressed in fo rmat ion  tha t  wou ld  have served i ts  

purpose 100%?  In  add i t ion ,  why  wou ld  the  board  

then in  October  2015 appo in t  me as  Group  

Execut ive  Genera t ion  and Techno logy imp ly ing  

conf idence in  my ab i l i t i es ,  competence and  10 

in tegr i t y?   I t  i s  un th inkab le  tha t  the  board  wou ld  pu t  

me in  charge o f  the  who le  o f  Eskom’s  power  

genera t ion  a f te r  such a l legat ions  had been made .   

I t  wou ld  have been a  very  se r ious dere l i c t ion  o f  

du ty  on  the i r  pa r t ”  

Now what  i s  in t r igu ing  here ,  Mr  Koko,  i s  tha t  fa i r  sentence 

tha t  the  board  a t  the  t ime was ac t ing  on  ins t ruc t ions f rom 

government  to  ge t  r id  o f  you.   That  cance ls  every th ing  

about  Mr  Tsots i  seek ing  to  suspend you because o f  

Sumi tomo.  20 

MR KOKO:    No,  Cha i r.  

ADV SELEKA SC:    Comment?  

MR KOKO:    Th is ,  I  am p lay ing  back to  the  Commiss ion ,  I  

am say ing  i f  Mr  Tsots i ’s  vers ion  is  r igh t ,  tha t  he  was 

d i rec ted  by  the  fo rmer  Pres ident  o f  the  Repub l ic  t ogether  
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w i th  Ms Myen i ,  one,  when the  oppor tun i ty   a r ise  th rough 

Denton a f te r  in te rv iewing w i tnesses who can vouch fo r  

what  –  fo r  my cor rup t  ac t i v i t y,  the  government  and the  

board  shou ld  take  tha t  oppor tun i t y  to  say here  is  now rea l  

ev idence we can  work  on  to  ge t  r id  o f  Mr  Koko because  

w i tnesses tha t  have been ta l ked to  by  Dentons,  we hear  

f rom Ms Dan ie ls ,  b rought  in  damning inc r im inat ing  

ev idence to  Denton.    

 Now i f  the  government  in  te rms o f  what  Mr  Tsots i ’s  

vers ion  is  a l l  about  i s  cor rec t ,  they  wou ld  have been –  i t  10 

wou ld  have been  a  c l in ica l  f in ish .   Mr  Koko,  here  is  the 

ev idence,  here  a re  the  w i tnesses ,  s tep  as ide .   But  I  am 

s imply  say ing  tha t  i s  –  I  mean,  i t  is  a  dere l i c t ion  o f  du ty  fo r  

the  board  tha t  has go t  be fore  i t  in fo rmat ion  f rom Denton  

tha t  says I  have ac ted  co r rup t ly  and there  are  w i tnesses to  

suppor t  tha t .   Ins tead they br ing  me back bu t  tha t  

in fo rmat ion  o f  Dentons does not  f ind  i t s  way th rough the  

f ina l  repor t  and I  respect  Dentons,  I  th ink  i f  Den tons is  

aware  o f  c r im ina l  ac t i v i t ies ,  whatever  i ns t ruc t ions,  they are  

pro fess iona ls ,  tha t  in fo rmat ion  shou ld  f ind  i t s  way  th rough  20 

the  f ina l  repor t .    So I  do  no t  buy the  s to ry  tha t  the  

documents  were  dest royed.   Even  i f  they  were  des t royed,  

Dentons,  as  p ro fess iona ls ,  w i l l  s tand  by  the  repor t  and say  

you have asked us  to  do  th is  bu t  we have come across th is  

in fo rmat ion .   I t  d id  no t  f ind  i t s  way there .   They br ing  me 
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back a l leged ly  to  coopera te  w i th  o ther  so-ca l led  agents  o f  

s ta te  capture  to  do  what  the  t ransact ions they are  do ing  

and on top  o f  tha t ,  in  October  they promote  me.   Does not  

make sense.  

ADV SELEKA SC:    What  i s  te l l ing  in  tha t  parag raph,  Mr  

Koko,  i s  tha t  i t  does not  bear  what  you have jus t  exp la ined.  

MR KOKO:    Bu t  th is  i s  what  i t  means.  

ADV SELEKA SC:    That  i s ,  i f  Mr  Tsots i ’s  vers ion  i s  

cor rec t ,  tha t  i s  no t  there .   In  fac t ,  the  oppos i te  i s  t rue  in  

your  s ta tement  …[ in tervenes]  10 

MR KOKO:    No.  

ADV SELEKA SC:    Le t  me f in ish .   You urged the  reader  to  

remember,  you add the  word  remember,  tha t  a t  the  t ime –  

the  board  a t  the  t ime was ac t ing  on  ins t ruc t ions f rom 

government  to  ge t  r id  o f  me.  

MR KOKO:    O f  course ,  a t  the  t ime.  

ADV SELEKA SC:    Can I  f in ish?  

CHAIRPERSON:    Le t  h im f in ish ,  Mr  Koko.   That  s ta tement  

i s  unqua l i f ied ,  there  i s  no  qua l i f i ca t ion  to  the  s ta tement .   

You unders tand what  I  mean? 20 

MR KOKO:    I  unders tand what  you mean.   But ,  Cha i r,  I  am 

here  to  ta lk  to  my a f f idav i t  and I  w i l l  ta lk  to  my a f f idav i t  

and I  w i l l  no t  fee l  less  to  ta lk  to  what  I  meant ,  I  wro te  th is .   

Remember,  th is  Commiss ion  was to ld  tha t  i t  i s  government  

th rough the  fo rmer  Pres ident  who  d i rec ted  our  suspens ion .   
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Remember  tha t .   Th i s  i s  what  th is  paragraph says.   So 

…[ in tervenes]  

CHAIRPERSON:    Jus t  be fore  you  proceed,  Mr  Koko –  do  

not  fo rge t  the  po in t  you po in t  you want  to  make.   Mr  

Se leka,  do  you know whethe r  p r io r  to  paragraph  1 .4  Mr  

Tsots i  in  h is  a f f idav i t  has ind i ca ted  what  he  be l ieved the  

reason fo r  h is  suspens ion  was?  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Where  do  we f ind  tha t?  

ADV SELEKA SC:    You f ind  tha t  f rom paragraph 19  10 

onwards.   I  mean 79,  I  w i l l  g i ve  you the  page re ference,  

Cha i rperson.  

CHAIRPERSON:    Paragraph 79?  

ADV SELEKA SC:    79 .   That  i s  on  page 26.  

CHAIRPERSON:    Okay.   I  jus t  want  to… 

ADV SELEKA SC:    Cha i r,  I  shou ld  warn  you,  tha t  reason  

spans f i f teen pages o f  tha t  document .  

CHAIRPERSON:    Wel l ,  I  w i l l  no t  need to  –  I  jus t  want  to  

qu ick l y  –  26  you sa id?  

ADV SELEKA SC:    Page 26,  the  f i rs t  paragraph on page 20 

26, .wh ich  is  79 .  

CHAIRPERSON:    In  e f fec t  does he say tha t  he  be l ieved  

tha t  i t  was Mr  Tso ts i?  

ADV SELEKA SC:    Cha i rperson,  i t  i s  unequ ivoca l .  

CHAIRPERSON:    I  am sor ry?  
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ADV BARRIE:    Cha i r,  I  am a b i t  los t  now.   What  document  

a re  we re fe r r ing  to?  

CHAIRPERSON:    We are  Mr  Koko ’s  a f f idav i t ,  I  have asked 

whethe r  p r i o r  to  parag raph 154  o f  Mr  Koko ’s  a f f idav i t ,  

wh ich  is  the  pa ragraph on wh ich  Mr  Se leka is  ask ing  h im,  

whethe r  –  you fo l low now? 

ADV BARRIE:    I  was under  the  impress ion  tha t  you were  

re fer r i ng  to  what  Mr  Se leka sa id .  

CHAIRPERSON:    Oh,  no ,  no .  

ADV BARRIE:    Bu t  I  must  be  m is taken,  I  am sor ry.  10 

CHAIRPERSON:    No,  no .   So,  Mr  Se leka,  in  those 

paragraphs does  Mr  Koko say he  be l ieves tha t  he  was 

suspended because o f  Mr  Tsots i?  

ADV SELEKA SC:    Cor rec t?  

MR KOKO:    Cha i r,  can I  take  you to  paragraph 114 on 

page 35?  

CHAIRPERSON:    Page 35?  Yes,  114.  

MR KOKO:    Page 35.  

CHAIRPERSON:    “Th i s  was on ly  a  ruse,  Mr  Tsots i  wanted  

to  ge t  r id  o f  me because I  suspended Mr  20 

S ikhas imbe”    

Yes.   Okay,  a l r igh t ,  I  wanted –  I  th ink ,  Mr  Se leka,  you are  

f ree  to  pursue the  l ine  you pursue  and Mr  Koko w i l l  exp la in  

o r  de fend what  he  sa id  or  the  way  he was.  

ADV SELEKA SC:    Yes,  Cha i r.  
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CHAIRPERSON:    Bu t  maybe there  is  a  poss ib i l i t y  tha t  

when the  pa rag raph is  read in  contex t  i t  may be tha t  

hav ing  sa id  wha t  he  be l ieved the  reason was fo r  h is  

suspens ion  in  ear l ie r  pa rag raphs  i t  may be tha t  he  was 

say ing  we l l ,  i f  what  has been o f f i c ia l l y  sa id  as  the  reason  

why we were  be ing  suspended is  t rue  then maybe b lah  b lah  

b lah  b lah .   But  I  am jus t  say ing ,  you know? 

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Bu t  you must  fee l  f ree  to  pu rsue but  Mr  

Koko was answer ing  and I  in te r rup ted  h im.   Do you want  to  10 

f in ish  your  answer?  

MR KOKO:    Yes,  I  am very  c lea r  be fore  th is  parag raph in  

my a f f idav i t  on  the  reasons why I  was suspended and I  am 

a lso  very  c lear  tha t  the  vers ion  tha t  I  was suspended  

because there  was an inqu i ry  tha t  was mooted on the  6 

March in  the  Pres ident ’s  guesthouse tha t  cu lm inated in  the  

meet ing  in  Nkand la  on  the  8 t h .   That  may be we l l  be  t rue  

and I  w i l l  no t  qu ibb le  to  i t  and you w i l l  remember  tha t  N ick  

L inne l l  says  i t  i s  h im on the  mee t ing  o f  the  6 t h  w i th  Ms 

Myen i  who suggested tha t  i t  i s  no t  poss ib le  to  do  an  20 

inqu i ry  o f  th is  na ture  w i thout  ge t t ing  the  execut ive  to  s tep  

as ide .   That  i s  the  ev idence o f  N ick  L inne l l .   He a lso  says  

…[ in tervenes]  

CHAIRPERSON:    Jus t  hang on one second because you  

ment ioned tha t  po in t  even las t  t ime.   I f  you  team,  Mr  
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Se leka,  o r  even  Mr  Bar r ie ,  i f  they  are  ab le  to  –  i f  somebody 

is  ab le  to  go  to  tha t  par t  o f  Mr  L inne l l ’s  ev idence where  he  

says what  Mr  Koko says,  I  wou ld  l i ke  to  look  a t  tha t  bu t  no t  

necessar i l y  now.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Bu t  in  due course .   Cont inue,  Mr  

…[ in tervenes]  

MR KOKO:    Ja ,  I  am cer ta in  tha t  he  sa id  tha t ,  I  am 

hundred percent  sure .  

CHAIRPERSON:    Yes.  10 

ADV SELEKA SC:    Can I  ge t  tha t  Mr  Koko,  what  he  sa id?  

MR KOKO:    In  the  meet ing  in  the  pres ident ia l  guesthouse  

where  the  Pres ident  was supposed to  a t tend but  d id  no t  

a t tend and he …[ in tervenes]  

CHAIRPERSON:    In  Pre tor ia .  

MR KOKO:    Yes,  i t  ended up in  the  meet ing  be tween Ms 

Myen i  and …[ in te rvenes]  

CHAIRPERSON:    Yes,  yes ,  Mr  L inne l l .  

MR KOKO:    Mr  L inne l l .   When  the  d iscuss ions  o f  the  

inqu i ry  was mooted Mr  L inne l l  says  to  Ms Myen i  i t  i s  no t  20 

poss ib le  to  do  an  inqu i ry  o f  th is  na ture  and s t i l l  l eave the  

execut ives  in  the i r  o f f i ces .   That  i s  what  Mr  L inne l l  says. ]  

ADV SELEKA SC:    Yes –  yes,  sor ry,  I  can conf i rm tha t .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Mr  L inne l l  says  in  h is  v iew the  
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execut ives  respons ib le  because o f  in f luent ia l  p resence,  he  

wou ld  adv i se  tha t  they be  suspended to  avo id  them 

in f luenc ing  the i r  subord ina tes .   So  Mr  L inne l l  d id  say i t .  

CHAIRPERSON:    Yes.   Okay,  yes .  

MR KOKO:    The  Pres ident  a l leged ly  d id  no t  p i t ch  up  and 

they were  d i rec ted  to  be  a t  Nkand la  and they had  

…[ in tervenes]  

CHAIRPERSON:    No,  no ,  no t  a t  Nkand la  a t  the  Durban  

o f f i c ia l  res idence o f  the  Pres ident .  

MR KOKO:    Yes.  10 

CHAIRPERSON:    Durban,  ja .  

MR KOKO:    Yes and then …[ in tervenes]  

CHAIRPERSON:    On the  8 t h .  

MR KOKO:    Yes.   And then he says –  f i rs t  the re  was a  

d iscuss ion  around the  need fo r  the  inqu i ry  and then there  

was d iscuss ion  about  the  areas tha t  must  be  invest iga ted  

and a t  tha t  po in t  the  areas tha t  must  be  invest iga ted  were  

th ree ,  Genera t ion ,  Commerc ia l  and the  [ ind is t inc t ]  13 .44  

prob lem and then  he says he  d id  no t  know Eskom and none 

o f  the  peop le  in  the  meet ing  knew Eskom.   The names o f  20 

the  peop le  to  be  suspended were  l a te r  emai led  to  h im la te r  

tha t  even ing  and the  names were  Mr  Matona,  Mr  Koko and  

Mr  Marokane.   Now I  am not  in  a  pos i t ion  to  d ispute  o r  

agree w i th  tha t .    

CHAIRPERSON:    Yes.  
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MR KOKO:    That  may we l l  be .   What  I  am put t ing  to  you is  

tha t  Mr  Tsots i  who tes t i f ied  here  and sa id  he  has a lways  

wanted an inqu i ry  in to  Eskom but  he  has no t  ac ted  on i t .    

 When the  oppor tun i ty   a rose th rough tha t  p rocess ,  

to  th row my name in  there ,  he  d id  i t ,  o therw ise  he  wou ld  

have been ob jec t i ve  and i f  he  had  been ob jec t i ve  my name 

wou ld  no t  s tand aga ins t  Genera t ion .   The rea l  person who  

was manag ing  Genera t ion ,  a t  leas t  a t  tha t  po in t  fo r  the  

shor t  t ime,  when Mr  Ntsoko lo  wou ld  have been there  or  h i s  

p redecessor  who  managed Genera t ion  fo r  the  las t  seven  10 

years  and the  on ly  reason Mr  Tsots i ,  I  th ink  –  and then tha t  

i s  my th ink ing ,  be tween now and then he d id  no t  ment ion  

Mr  Ntsoko lo  and Mr  Deba(? )  i s  because he wanted to  fo rce  

my name a t  a l l  cos ts  because he wanted to  ge t  r i d  o f  me 

because o f  how I  responded to  h im  wi th  Mr  S ikhas imbe.  

CHAIRPERSON:    Yes,  okay.   Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r.   Mr  Koko,  I  be l ieve  

tha t  you sa id  you  had been appo in ted  in to  th is  pos i t ion  in  

October  2014 pr io r  to  you be ing  suspended,  Genera t ion .  

CHAIRPERSON:    Ja ,  jus t  repeat  what  pos i t ion  so  tha t  i t  i s  20 

c lea r.  

ADV SELEKA SC:    The pos i t ion  f rom which  he  was  

suspended on the  11  March 2015.   I s  i t  October  2014? 

MR KOKO:    I  was appo in ted  October  –  I  was appo in ted  in  

the  pos i t ion  –  in  the  Genera t ion  pos i t ion  in  October  2014.  
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ADV SELEKA SC:    Yes.  

MR KOKO:    No,  no ,  no ,  I  apo log i se .   I  was appo in ted  the  

head o f  –  the  GE Techno logy and Commerc ia l  October  

2015 and then 12 months  la te r,  October  2015,  the  head o f  

Genera t ion .  

CHAIRPERSON:    Okay,  no ,  I  th ink  tha t  i s  confus ing .  

MR KOKO:     

ADV BARRIE:    I t  seems to  me the  w i tness m isspoke when  

he re fe r red  to  2015,  he  in tended to  re fer  to  2014 and then 

he sa id  a  year  la te r  in  2015  [ inaud ib le  –  speak ing 10 

s imul taneous ly ]  

MR KOKO:    I  appo in ted  in  2015,  October.  

CHAIRPERSON:    Yes,  okay …[ in tervenes]  

ADV BARRIE:    Bu t  i t  i s  on  record  bu t  he  m isspoke.   

CHAIRPERSON:    Okay,  ja ,  no ,  tha t  i s  f ine .   Le t  us  jus t  ge t  

i t  c lear  …[ in tervenes]  

MR KOKO:    October.  

CHAIRPERSON:    Which  pos i t ion ,  appo in ted  f rom when?   

And when pos i t ion  appo in ted  f rom when? 

MR KOKO:    October  23 ,  2015 I  was appo in ted  the  head o f  20 

Genera t ion .  

CHAIRPERSON:    2015?  

MR KOKO:    2015.  

CHAIRPERSON:    Okay,  a l r igh t .   And then the  o ther  

pos i t ion?   
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MR KOKO:    October  2014,  Techno logy and Commerc ia l .  

CHAIRPERSON:      Okay,  a l r igh t .  

ADV SELEKA SC:    Oh,  yes ,  so  …[ in tervenes]  

CHAIRPERSON:    So par t  o f  the  po in t  you make is  tha t  to  

the  ex ten t  tha t  a t  the  Durban meet ing  on  the  8 t h  on ly  th ree  

areas were  ident i f ied  tha t  were  to  be  invest iga ted .   The  

area o f  wh ich  you were  in  charge  was not  one o f  them,  i s  

tha t  the  one?  

MR KOKO:    You are  par t l y  cor rec t .   You are  par t l y  cor rec t .   

I  was respons ib le  a t  tha t  po in t  on  …[ in tervenes]  10 

CHAIRPERSON:    Bu t  in  March 2015?  

MR KOKO:    In  par t  –  in  March –  no ,  no ,  I  was respons ib le  

dur ing  tha t  meet ing  fo r  Commerc ia l .  

CHAIRPERSON:    Yes.  

MR KOKO:    R igh t ,  now the  t r i ck  about  Commerc ia l ,  i t  i s  

qu i te  e legant  ac tua l l y  and i f  you know Eskom you are  go ing  

to  laugh a t  i t .   The reason they have put  Commerc ia l  there 

is  because o f  the  ev idence aga in  led  by  N ick  L inne l l  based 

on the  le t te r,  a  very  poor l y  wr i t ten  le t te r  by  a  gent lemen 

tha t  I  have never  met ,  ca l led  Jabu Masangwane(?) .   Joe  20 

Masangwane Masangwane says the  cor rup t ion  in  

Commerc ia l  i s  based on the  d iese l  expend i tu re  and  a t  tha t  

po in t ,  Cha i r,  Eskom was bu rn ing  a  b i l l i on  rands per  month  

on  d iese l .   Jabu  Masangwane to  c rea te  an  excuse and a  

fo rce  nar ra t i ve  to  ge t  me suspended on Commerc ia l  i ssues,  
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he  says we have  conver ted  –  and  p lease l i s ten  to  i t  aga in  

on  N ick  L inne l l  -  Mr  L inne l l ’s  a f f idav i t .   He says we have 

conver ted  the  open cyc le  gas tu rb ines in  Anker l ig  and  

Gour ikwa to  base load and because o f  tha t  then we were  

hav ing  th is  b i l l i on  rand expend i tu re .   That  can on ly  come 

f rom a  person who is  m isch ievous because i t  i s  no t  fac tua l  

o r  who is  c lue less ,  does not  know because the  on ly  reason  

we were  burn ing  d iese l  o f  a  b i l l i on  rands a  month  is  

because the  Genera t ion  f lee t  was s i t t ing  a t  an  energy  

ava i lab i l i t y  back fac tor  a t  tha t  t ime,  and I  am te l l ing  you a  10 

number  tha t  i s  fac tua l ,  o f  69%.   That  i s  the  on ly  t ime when 

the  government  se t  up  a  war  room because the  

per fo rmance o f  Eskom at  tha t  t ime was a t  the  lowest .   I t  

has  s ince  become the  lowest  now in  2020 and tha t  was the  

on ly  t ime –  tha t  was the  t ime we  had a  Majuba coa l  s i lo  

co l lapse and we los t  3  600 megawat ts  a t  Ma juba.  

 So a t  tha t  po in t ,  g iven the  69% of  the  burn  energy 

ava i lab i l i t y  fac tor  and the  fac t  tha t  we los t  Ma juba,  we had 

no reason but  to  burn  d iese l  to  keep the  l igh t s  on ,  i t  had 

noth ing  to  do  w i th  co r rup t ion .  20 

CHAIRPERSON:    Bu t  the  –  you see,  when you made the  

po in t  tha t  you made about  when you became head o f  

Genera t ion  and when you were  head o f  the  o ther  por t fo l io  

…[ in tervenes]  

MR KOKO:    Yes,  yes .  
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CHAIRPERSON:    I  thought  tha t  the  po in t  you sought  to  

make was tha t  your  po r t fo l io  tha t  you occup ied ,  wh ich  you  

were  head ing  in  March 2015 when th is  meet ing  in  Durban  

took p lace was not  one o f  the  po r t fo l ios  tha t  were  –  one o f  

the  th ree  po r t fo l ios  tha t  were  men t ioned and tha t  may be – 

tha t  i s  what  I  thought  –  tha t  i s  where  I  thought  you were  

go ing ,  tha t  Mr  Tsots i  b rought  i t  in  because o f  your  i ssues  

w i th  h im but  f rom what  you are  say ing ,  i t  looks  l i ke  you  

accept  tha t  your  por t fo l io  wh ich  you were  head ing  in  March 

2015 was one o f  the  por t fo l ios  tha t  were  ment ioned,  am I  10 

r igh t?  

MR KOKO:    Cha i rman,  I  th ink  you …[ in tervenes]  

CHAIRPERSON:    I t  may be tha t  you might  say  wrong ly,  i t  

shou ld  no t  have been ment ioned,  bu t  do  you accept  tha t  

fac tua l l y  i t  was ment ioned o r  you know noth ing  o f  tha t .  

MR KOKO:    Cha i rman,  the  a f f idav i t  o f  Mr  L inne l l  f i rs t  sa id  

there  were  reasons g iven fo r  wh ich  areas were  to  be 

suspended.  

CHAIRPERSON:    Invest iga ted .  

MR KOKO:    He says there  were  reasons.   The reason tha t  20 

they gave fo r  Commerc ia l ,  wh ich  was my respons ib i l i t y.  

CHAIRPERSON:    Yes.  

MR KOKO:    Were  fa lse .   

CHAIRPERSON:    Yes.  

MR KOKO:    Were  fa lse  and does not  mat te r  how you look  
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a t  i t .  

CHAIRPERSON:    Yes.  

MR KOKO:    And tha t  …[ in te rvenes ]  

CHAIRPERSON:    No,  no ,  no ,  I  unders tand tha t ,  I  was 

s imp ly  say ing  I  was not  on  another  po in t  wh ich  I  thought  

you were  pursu ing ,  I  was want ing  jus t  to  have c la r i f i ca t ion  

tha t  whethe r  r igh t ly  o r  wrong ly  your  por t fo l io  was one o f  

the  th ree  tha t  were  ment ioned.   I  th ink  f rom what  you are  

say ing  is  they prov ided a  wrong bas is  as  fa r  as  you are  

concerned.  10 

MR KOKO:   Cor rec t .  

CHAIRPERSON:    For  inc lud ing  i t .  

MR KOKO:    Cor rec t .  

CHAIRPERSON:    Ja ,  okay.  

MR KOKO:    Cor rec t .   And,  and,  and they made to  car ry  

the  monkey tha t  d id  no t  be long to  me.  

CHAIRPERSON:    Yes,  Mr  Se leka?  

ADV SELEKA SC:    Cha i r,  I  am mov ing  on.   Mr  Koko,  in  

regard  to  tha t  parag raph you have ass is ted  us  w i th ,  

parag raph 114,  where  you say:  20 

“Th is  was a l l  ruse ,  Mr  Tsots i  wanted to  ge t  r id  o f  me 

because I  suspended Mr  Malese la  S ikhas imbe and 

re fused h i s  un lawfu l  ins t ruc t ion  to  make the  

m isconduct  case  aga ins t  Ma lese la  S ikhas imbe to  

d isappear. ”  



11 DECEMBER 2020 – DAY 323 
 

Page 173 of 232 
 

“Un lawfu l  -  re fused h i s  un lawfu l  i ns t ruc t ion  to  make 

the  m isconduct  case aga ins t  Mr  Malese la  

S ikhas imbe to  d isappear. ”  

So I  have cont ras ted  tha t  w i th  what  you sa id  in  tha t  

parag raph where  you say remember,  the  board  a t  the  t ime 

was ac t ing  on  ins t ruc t ions f rom government  to  ge t  r id  o f  

me.   So you are  emphas is ing  th is  to  be  the  reason  in  th is  

parag raph 1 .1 .4 ,  the  rus t .  

 So i f  th is  mat te r,  wh ich  as  we have gone th rough  

your  tes t imony las t  t ime and look ing  a t  your  a f f idav i t  wh ich  10 

made you angry,  you went  to  Me l rose Arch  to  ge t  away  

f rom Mr  Tsots i ,  you ca l led  Ms Dan ie ls  to  come to  you a t  

Me l rose Arch  to  be  ass is ted  on  what  your  lega l  r igh ts 

aga ins t  th is  in tended suspens ion .   Why th is  i ssue ,  o f  the  

m isconduct  o f  Mr  S ikhas imbe was  se t t led  a t  12  months  a t  

the  CCMA? 

CHAIRPERSON:    Sor ry,  what  i s  …[ in tervenes]  

MR KOKO:    Why  was i t  se t t led?  

CHAIRPERSON:    Le t  me jus t  hear  the  quest ion ,  why…? 

ADV SELEKA SC:    Why th is  burn ing  issue o f  Mr   -  20 

m isconduct  o f  Mr  S ikhas imbe was se t t led  a t  12  months  w i th  

h im a t  the  CCMA? 

CHAIRPERSON:    Oh,  okay.  

MR KOKO:    Cha i r,  th is  i s  qu i te  an  in te res t ing  po in t .   So Mr  

S ikhas imbe was  d ismissed and  I  e f fec ted  the  dec is ion  
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i t se l f .  

CHAIRPERSON:    Yes,  there  was a  recommendat ion  by  an  

independent  cha i rpe rson.   There  was a  recommendat ion  by  

a  sen ior  counse l  who says  gu i l t y,  d ismissa l .   I  

…[ in te rvenes]  

CHAIRPERSON:    You imp lemented tha t .  

MR KOKO:    I  imp lemented tha t .   Then he went  to  CCMA.   

Ms Dan ie l s  was hand l ing  tha t  and  Ms Dan ie l s  came to  me 

and w i th  IR and sa id  what  i s  your  s t ra tegy?  I  sa id  the  guy  

must  no t  come back.   The guy was not  come back,  he  is  10 

d ismissed,  tha t  i s  i t .   Then 2015 ,  cont ra ry  to  what  many  

peop le  th ink ,  Mr  Cha i r,  and the  board  members  came here  

and s t rugg led  very  much to  g ive  you a  p ic tu re  o f  what  was  

happen ing  in  Eskom in  2015 and,  I  mean,  I  inv i te  your  

invest iga to rs  to  go  and check the  m inutes  o f  the  IFC o f  26  

February.   I t  te l l s  you the  rea l  p ic tu re  o f  Eskom.   I t  was a  

…[ in tervenes]  

CHAIRPERSON:    IMC or  …[ in te rvenes]  

MR KOKO:    IFC.  

CHAIRPERSON:    The Investment  and F inance Commi t tee .  20 

MR KOKO:    The  Investment  and F inance –  i f  there  i s  any 

s ing le  document  tha t  te l l s  you the  pos i t ion  o f  Eskom is  tha t  

i t  i s  those minutes ,  I  th ink  i t  i s  paragraph 5 .    

CHAIRPERSON:    Yes.  

MR KOKO:    I t  says  …[ in te rvenes]  
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CHAIRPERSON:    You sa id  i t  i s  February  2015?  

MR KOKO:    February  2015.  

CHAIRPERSON:    Ja .  

MR KOKO:    The 26 February.  

CHAIRPERSON:    Ja ,  okay.   

MR KOKO:    I t  says  we are  bankrupt ,  the  government  i s  

no t  go ing  to  he lp  us ,  the  IMPD4 must  be  exped i ted .   The  

load shedd ing  in  2015 cost  the  economy,  i f  you  use CSI  

numbers ,  c lose  to  R85 b i l l i on  in  2015.    

 I  sa id  to  Suzanne,  go  hand le  th is ,  I  suppor t  you.   10 

My focus is  no t  to  go  to  CCMA and cour ts ,  my focus is  to  

s top  the  loss  o f  R85 b i l l i on  to  the  economy.   My focus is  to  

make su re  tha t  we s top  the  pr imary  energy cost  and you 

w i l l  read i t  in  there .    

 Suzanne Dan ie l s  came to  me,  the  hear ing  o f  Mr  

Malese la  took very  l ong,  the  in te rna l  hear ing ,  i t  took  

ex t remely  long and I  was very  c lear  and I  to ld  everybody I  

to ld  –  I  even went  to  –  I  th ink  Mr  Mole fe  was the  CES,  I  

sa id  Mr  Mole fe ,  I  am not  spend ing  t ime a t  the  CCMA g iven 

what  the  IFC says about  the  pos i t ion  o f  Eskom,  my focus is  20 

to  s top  load shedd ing .    

My co l leagues a t  Eskom wi l l  te l l  you ,  in  2015,  when  

I  took ove r  Genera t ion ,  they were  hav ing  meet ings,  I  

cance l led  a l l  meet ings.   I  cance l led  a l l  meet ings,  I  

cance l led  a l l  execut ive  meet ings,  I  sa id  our  focus – ou r  
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focus is  to  keep the  l igh ts  on .  We are  load shedd ing ,  we 

are  cost ing  the  economy over  R80  b i l l i on  a year,  so  -  and 

so  tha t  i s  the  reason why.   Ms Dan ie l s  came to  d iscuss i t  

w i th  me and say we want  to  se t t le  th is  mat te r,  say  

Suzanne,  make i t  ge t  away,  bu t  I  do  no t  want  th is  person 

here ,  my focus is  to  keep the  l igh ts  on .  

CHAIRPERSON:    Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r.   And Mr  S ikhas imbe 

says -  you see the  a f f idav i t  f rom h im,  tha t  he  is  puzz led  

tha t  he  wou ld  have been so  impor tan t  to  cause the  10 

suspens ion  o f  four  top  execut ives  and in  fac t  the  loss  o f  

the  jobs o f  th ree  o f  those execut ives  a t  a  h igh  cost  to  

Eskom.   Your  comment?  

CHAIRPERSON:    Mr  Se leka,  I  am not  sure  tha t  we  shou ld  

be  rea l l y  go ing  much in to  …[ in tervenes]  

ADV SELEKA SC:    Yes,  I  am mov ing  on,  Cha i r.  

CHAIRPERSON:    The mer i t s  o f  whethe r  Mr  S ikhas imbe 

shou ld  or  shou ld  no t  have been suspended or  shou ld  or  

shou ld  no t  have been d ismissed,  so  …[ in tervenes]  

ADV SELEKA SC:    Yes,  i t  i s  no t  the  purpose,  Cha i r.  20 

CHAIRPERSON:    H ’m? 

ADV SELEKA SC:    I t  i s  no t  the  pu rpose.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    The purpose is  aga in  tes t ing  Mr  Koko ’s  

va l id i t y  o f  the  reasons g i ven fo r  h is  suspens ion .  I  am 
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mov ing  on,  Cha i r.  

CHAIRPERSON:   Ja p lease I  th ink  t ry  and –  j a  because I  

do  no t  want  us  to  -  because whether  I  th ink  Mr  S ikhas imbi  

shou ld  have been suspended o r  shou ld  no t  have been 

suspended or  shou ld  have been d ismissed or  shou ld  no t  

have been d i smissed,  I  am not  sure  tha t  i t  i s  someth ing 

tha t  has much bear ing  on  anyth ing .  

ADV SELEKA SC:     Yes,  Cha i r  my quest ion  was i f  you 

look a t  the  to ta l i t y  o f  the  ev idence,  tha t  i f  Mr  Koko is  

cor rec t  tha t  h is  suspens ion  is  as  a  resu l t  o f  Mr  Tsots i  and  10 

Mr  S ikhas imbi  be ing  suspended,  Mr  S ikhas imbi  says wow,  

then I  was so  impor tan t  tha t  I  caused four  execut ives  to  be 

suspended and th ree  o f  them to  be  got ten  r id  o f .  

CHAIRPERSON:    I  do  no t  see h is  po in t .   Ja ,  I  mean he  

may be qu i te  in te res ted  in  tha t  because he was invo lved in  

tha t ,  bu t  the  Commiss ion  is  rea l l y  look ing  a t  o ther  i ssues.   

The on ly  reason  why h is  i ssue comes in  i s  because Mr  

Koko says Mr  Tso ts i  sor t  my suspens ion  because o f  tha t .  

ADV SELEKA SC:     That  i s  r igh t ,  yes .  

CHAIRPERSON:    Bu t  Mr  Tsots i  has no t  sa id  because Mr  20 

Koko unfa i r l y  suspended Mr  S ikhas imbi  I  wanted h im  

suspended tha t  i s  no t  suspens ion ,  ja .   

ADV SELEKA SC:     Cor rec t  Cha i r.   Now le t  us  –  I  had sa id  

tha t  I  w i l l  come back to  the  vers ion  o f  Mr  Tsho lo fe lo  Mole fe  

and Mr  Koko,  by  the  way you tes t i f ied  about  the  Koko hunt  
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las t  t ime in  your  appearance can you te l l…[ in te rvene]  

CHAIRPERSON:    Wel l  I  am sor ry  can I  ask  th is  Mr  Koko  

fo l low ing upon what  you sa id  ear l ie r  on  in  regard  to  Mr  

Mosongaa i  and w i th  regard  to  Mr  L inne l l  i f…[ in te rvene]     

MR KOKO:    Mr,  I  heard  Mr  L inne l l  and Mr?  

CHAIRPERSON:    Mr  L inne l l  and Mr  Mosongaa i .    

MR KOKO:    Mr  Mosongaa i?  

CHAIRPERSON:    Yes,  based on what  you a re  say ing  Mr  

L inne l l ’s  ev idence was wh ich  I  th ink  Mr  Se leka conf i rms  

you are  r igh t  tha t  he  ment ioned to  Ms Myen i  a t  the  Pre tor ia  10 

meet ing  someth ing  a long the  l ines  tha t  he  cou ld  no t  see  

how the  invest iga t ion  cou ld  be  done w i thout  the  heads o f  

the  par t i cu la r  po r t fo l ios  be ing  suspended wh ich  inc luded  

your  po r t fo l io .    

Number  one i f  a t  the  Durban meet ing  the  pe rson  

who  

gave ce r ta in  reasons why your  po r t fo l io  shou ld  be  

invest iga ted  was not  Mr  Tsots i  bu t  Mr  Mosongaa i  does tha t  

no t ,  don ’ t  those two po in ts  suggest  tha t  the  inc lus ion  o f  

your  por t fo l io  among the  po r t fo l ios  to  be  invest iga ted  and  20 

the  idea tha t  you shou ld  be  one  o f  the  th ree  execut ives  

ment ioned or  ra ther  one o f  th ree  execut ives  whose  

por t fo l ios  were  ment ioned in  Durban tha t  shou ld  be  

suspended don ’ t  those po in t s  suggest  tha t  the  idea tha t  

you shou ld  be  suspended d id  no t  o r ig ina te  f rom Mr  Tsots i .      
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MR KOKO:    Except  tha t  the  aud ios  o f  the  11 t h  i t  i s  Mr  

Tsots i  who ta lks  pass ionate ly  about  me.   

CHAIRPERSON:    That  i s  the  aud ios  o f  the  meet ing .   

MR KOKO:    The 11 t h  o f  March meet ing .   

CHAIRPERSON:    The Durban mee t ing  or?  

MR KOKO:    No.  

CHAIRPERSON:    Oh the  11 t h  o f  March.   

MR KOKO:    The 11 t h  o f  March meet ing .  

CHAIRPERSON:    Oh yes,  okay.   

MR KOKO:    Except  tha t  i t  i s  Mr  Tsots i  who  is  very  10 

pass ionate  about  me.  

CHAIRPERSON:    Yes,  no  we can  come to  tha t  bu t  do  you  

accept  tha t  i f  you  do not  look  a t  what  was d iscussed a t  the 

meet ing  o f  the  11 t h  i f  you  jus t  look  a t  those two po in ts  you 

made.   Do you not  accept  tha t  they seem to  suggest  tha t  

your  inc lus ion  or  the  inc lus ion  o f  your  po r t fo l io  among the  

por t fo l ios  to  be  invest iga ted  d id  no t  o r ig ina te  f rom h im?   

MR KOKO:    No le t  me te l l  you  why.  

CHAIRPERSON:    Ja .    

MR KOKO:    When Mr  L inne l l  t r ied  to  exp la in  how he knew 20 

or  how he met  Mr  Masanganye he f requent ly  sa id  in  th is  

Commiss ion  I  have met  h im a t  Zo la  Tsots i ’s  house.   I  was  

in t roduced…[ in tervene]  

CHAIRPERSON:    Ju t  repeat  a t  Mr  Zo la  Tsots i ’s  house.    

MR KOKO:    Zo la  Tsots i ’s  house.  
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CHAIRPERSON:    Ja .    

MR KOKO:    Yes,  so  I  cannot  ru le  ou t  tha t  i t  was a  caucus  

pos i t ion  be tween h im and Mr  Tsots i .  

CHAIRPERSON:    Okay but  when  you say tha t ,  when you  

say you cannot  ru le  ou t  I  unders tand tha t  to  mean  I  cannot  

asse r t  i t  as  a  fac t  bu t  I  cannot  exc lude i t  as  a  poss ib i l i t y  

tha t  they consp i red .   Am I  cor rec t  to  unders tand you tha t  

way?     

MR KOKO:    Cha i r  I  am and you m ight  be  unhappy w i th  my 

answer  bu t  I  cer ta in ly…[ in tervene]  10 

CHAIRPERSON:    No I  am not  I  jus t  want  to  make sure  tha t  

I  unders tand you cor rec t l y.    

MR KOKO:    I  am ce r ta in l y  o f  the  op in ion  tha t  Mr  Tsots i  

and Mr  Masongwane consp i red .  

CHAIRPERSON:    Yes,  okay bu t  as  you put  i t  now i t  m igh t  

be  –  you based tha t  more  on  what  Mr  Tsots i  sa id  on  the  

11 t h  p lus  what  you have tes t i f ied  happened invo lv ing  you  

Mr  Matona and Mr  Tsots i  p r io r  to  the  11 t h .      

MR KOKO:    Cor rec t .   

CHAIRPERSON:    Ja ,  okay a l r igh t .  Mr  Se leka.   20 

ADV SELEKA SC:     Thank you Cha i r.   Yes,  Mr  Koko I  had  

asked in  regard  to  the  tes t imony the  Koko hunt .   When d id  

tha t  s ta r t  the  Koko hunt?   

MR KOKO:    Cha i r  and you w i l l  need to  g i ve  me a  chance 

th is  i s  ve ry,  very  impor tan t  to  my hear t .  
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CHAIRPERSON:    Ja .   

ADV SELEKA SC:     I  jus t  want  an  ind ica t ion  o f  when d id  i t  

s ta r t .    

MR KOKO:    I t  s ta r ted  December  2014.   

ADV SELEKA SC:     Okay.  

CHAIRPERSON:    Okay.   

ADV SELEKA SC:     So  what  does i t  en ta i l?  

MR KOKO:    So  Cha i r  the  Koko hunt  s ta r ted  w i th  a  mat te r  

tha t  landed on your  desk tha t  you…[ in tervene]   

ADV SELEKA SC:     Yes,  bu t  I  am ask ing  what  does i t  10 

en ta i l?  

MR KOKO:   I  am exp la in ing  tha t  Cha i r  Mr  Se leka has to  

g ive  me a  chance here  he  cannot  push me I  w i l l  g ive  my 

s tory.  

CHAIRPERSON:    Ja ,  I  w i l l  g ive  you a  chance yes.  

MR KOKO:    We…[ in tervene]  

CHAIRPERSON:    Wel l  you had jus t  sa id  i t  i s  a  mat te r  tha t  

we a re  no t  aware  o f  the  mat te r.   

MR KOKO:    Yes,  so  le t  me do tha t ,  so  there  was a  pro jec t  

a t  Eskom and there  i s  s t i l l  a  p ro jec t  ca l led  the  Koeberg  20 

s team genera to r  rep lacement .  Th is  s team genera tor  

rep lacement  was de layed fo r  qu i te  some t ime before  I  was  

appo in ted  but  I  am an eng ineer  and I  unders tood the  

dynamics  o f  hav ing  the  Koeberg  s team genera tor  

rep lacement  done  and qu i te  f rank ly  the  to ing  and f ro ing  we  
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then ascer ta in  l i ke  the  s team genera tor  was nonsens ica l .    

One,  two there  were  ser ious issues w i th  the  pro jec t  

team tha t  was runn ing  i t .   Jus t  to  summar ise  the  s to ry  

shor t  the  Koeberg  s team genera to r  cont rary  to  wha t  many  

peop le  do  not  unders tand in  my v iew was the  P icasso to  

the  nuc lea r  b id  in to  the  fu tu re .   I t  was the  s ing le  b iggest  

nuc lea r  p ro jec t  in  the  count ry  second to  the  b ig  nuc lea r  

fu tu re .   So we had to  do  i t  and do i t  p roper ly  and  I  made 

sure  tha t  we do tha t  bu t  the  s to ry  o f  nuc lear  was 

po l i t i c i sed.   Nuc lear  i s  Pres ident  Zuma and renewables  is  10 

a l leged to  be  Mr  Ramaphosa.   So we had – and those  

dynamics  p layed  b ig  t ime towards the  ANC con ference.   

But  in  my mind I  was c lea r  i t  i s  the  r igh t  th ing  to  do  and we  

w i l l  do  i t  and I  w i l l  take  no  pr i soners .    

Cha i r  I  have never  been a t tacked  so  much I  mean  

the  document  tha t  i s  served befo re  the  cour t  was a  s im i la r  

consp i racy  to  what  we are  do ing  now and the  consp i racy  

was the  Board  tender  commi t tee  awarded the  s team 

genera tor  cont rac t  to  Western  House and overn igh t  Mr  

Mat j i la  and Mr  Koko changed the  dec is ion  and awarded i t  20 

to  Ar iva  and they  went  to  I  th ink  i t  was to  the  Min is te r  and  

between the  Min i s te r  Brown and Mr  Mat j i la  and Mr  Koko 

moved the  dec is ion  f rom Western  House and to  Ar iva .    

A t  the  t ime Mr  Cha i r  the  s to ry  sounded the  

be l ievab le  you cou ld  have heard  anothe r  Commiss ion  o f  
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Koeberg  genera tor  fo rce  bu t  I  was the  phase o f  i t ,  I  took  

c la im on tha t .   Everybody the  newspapers  c r i t i c i sed me le f t  

r igh t  and cent re  because they argued tha t  I  am ant i -

renewables  and pro -nuc lea r.   Tha t  i s  where  the  Koko hunt  

s ta r t  the  cu lm ina t ion  o f  the  Koko  hunt  was in  June 2016  

when we were  supposed to  s ign  the  renewable  IPP ’s .   Now 

pure ly  on  the  economics  o f  Eskom anybody who buys a 

product  and l i s ten  to  me Cha i r  anybody who buys a  product  

fo r  R83,00 when  he can make i t  fo r  e igh ty- th ree  cents  a  

un i t  fo r  e igh ty- th ree  cents  when he can make i t  fo r  fo r t y  10 

cents  and then se l l  i t  fo r  R2,25 is  s tup id  and does  not  act  

in  the  in te res t  o f  Eskom.    

I t  i s  happen ing  today and I  repeat  i t  i s  s tup id  

whethe r  government  i s  do ing  i t ,  whether  Eskom is  do ing  i t ,  

i t  i s  s tup id .   You can make i t  fo r  fo r ty  cents ,  you buy i t  fo r  

e igh ty - th ree  cents ,  you se l l  i t  fo r  twenty- f i ve  cents .   I  

ob jec ted  to  tha t ,  t i l l  today I  am ca r ry ing  the  brunt  o f  i t  tha t  

i s  the  Koko hunt .         

CHAIRPERSON:    That  i s  the  Koko  hunt?                 

MR KOKO:    Yes ,  and eve rybody take  tha t  oppor tun i ty  to  20 

say th is  guy is  co r rup t ,  h is  p ro-nuc lea r,  h is  an t i - renewables  

i f  I  have done someth ing  wrong fo r  as  l ong as  I  ment ioned 

h is  name tha t  i s  good.   When the  issue o f  Koeberg  s team 

genera tor  was ra ised in  th is  Commiss ion  your  response 

wh ich  hur t  me because you crea ted an impress ion  to  the 
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pub l i c  tha t  Mr  Koko is  ou t  o f  l ine .    

You sa id  bu t  the  mer i t s  were  no t  d iscussed,  I  wro te  

the  judgment  the  mer i t s  were  no t  d iscussed.   What  you d id  

no t  te l l  them is  tha t  the  cont rac t ,  the  person who came 

before  the  cour t  was not  the  person who tendered the  

person who came before  the  cour t  d id  no t  have  a  loca l  

s tand ing  to  cour t  tha t  i s  what  when you shou ld  have sa id  

when you shou ld  have to ld  the  pub l i c  i t  hur t  me Cha i r  tha t  

here  is  a  DCJ te l l ing  the  pub l i c  tha t  I  wro te  the  judgment  

and i f  Mr  Koko had read the  judgment  he  wou ld  have,  you  10 

d id  me wrong but  tha t  i s  f ine  tha t  is  the  Koko hunt .   

CHAIRPERSON:    Okay we l l  the  fac t  remains  tha t  tha t  

judgment  was dec ided on loca l  s tand tha t  remains  i t  d id  

no t  go  in to  the  mer i t s .   There  was a  Mamelod i  judgment  

wh ich  went  in to  the  mer i t s  so  tha t  par t  i s  fac tua l ,  okay.       

MR KOKO:    And the  m inor i t y  judgment  o f  then Deputy  

Just ice  Moseneke  ru led  in  my favour.  

CHAIRPERSON:    Yes.    

MR KOKO:    And the  South  A f r i cans must  know tha t  there  

was a  m inor i t y  judgment  by  Deputy  Ch ie f  Jus t ice  Moseneke 20 

tha t  sa id  Koko was r igh t  the  words tha t  he  used was tha t  

Mr  Eskom was met icu lous.   

CHAIRPERSON:    Yes bu t  Mr  Koko a l l  judgments  o f  the  

Const i tu t iona l  Cour t  a re  pub l i c  so  tha t  m inor i t y  judgment  i s  

known.   Mr  Se leka.     
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MR KOKO:    I  accept  tha t  Cha i r  I  made your  po in t .   

CHAIRPERSON:    Ja  okay,  Mr  Se leka.   

ADV SELEKA SC:     Cha i r  le t  me t ry  to  exped i te .   Mr  Koko 

I  am go ing  to  run  th rough the  vers ion  o f  Ms  Mole fe  

because tha t  vers ion  is  cor rec t  as  you have accepted.  Now 

the  ve rs ion  is  tha t  on  the  10 t h  o f  March 2015 they were  in  

the  second day o f  the  s t ra tegy sess ion .   Ms Ve le t i  te l l s  her  

tha t  you are  ca l l ing  he r  to  come to  Mel rose Arch  and she  

d id  no t  know Ms Ve le t i  why you were  ca l l ing  her  and makes 

enqu i r ies  w i th  Ms  Mole fe  and Ms Mole fe  say we l l  do  no t  go  10 

i f  Mr  Koko ca l l s  you aga in  le t  h im ca l l ,  le t  h im speak to  

me… 

That ’s  on  the  10 t h ,  on  the  same date  in  the  even ing  

she,  Ms Mole fe ,  i s  ca l led  by  Mr  Dan Marokane and  Mr  Dan 

Marokane te l l s  her  le t ’s  meet  and they meet ,  wherever  they  

met ,  and he re lays  to  her  what  he  had been to ld  by  Ms  

Suzanne Dan ie l s ,  wh ich  is  the  mee t ing  w i th  you a t  Me l rose  

Arch  has . . . [ in te rvenes]   

CHAIRPERSON:    Jus t  ra ise  your  vo i ce  Mr  Se leka.  

ADV SELEKA SC:    Which  i s  the  meet ing  w i th  you  and Mr  20 

Sa l im Essa a t  Me l rose Arch ,  so  I  am jus t  g iv ing  you tha t  

vers ion .   Wi th  tha t  in fo rmat ion  she meets ,  she goes to  Mr  

Matona the  next  day,  on  the  11 t h  o f  March,  and tha t  i s  when  

she says to  Mr  Matona I  hear  t ha t  we are  go ing  to  be  

suspended.   Mr  Matona says I  hear  –  I  have heard  rumours  
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a lso  tha t  we are  go ing  to  be  suspended.  

 Now Mr  Matona does not  say  to  he r  we l l  you know –  

or  le t ’s  s ta r t  w i th  her  f i rs t ,  she does not  say  to  Mr  Matona I  

unders tand tha t  you and Mr  Koko are  go ing  to  be  

suspended,  and fo r  the  . . . [ ind is t inc t ]  reason,  nor  does Mr  

Matoma respond a long those l ines .  

 So c lea r ly  her  suspens ion ,  o r  what  she had heard  

was the  suspens ion  was in  regard  to  the  four  execut ives  as  

to ld  to  her  by  Mr  Dan Marokane,  Mr  Marokane to ld  by  Ms 

Suzanne Dan ie ls .  10 

 I  want  to  take  you to  a  parag raph  in  your  a f f idav i t  

on  page 46,  paragraph 156 . . . [ in tervenes]   

MR KOKO:   Cha i r  I  . . . [ ind is t inc t ]  about  what  he  says bu t  I  

need to  answer  h is  quest ion  because I  want  to  come back 

to  . . . [ in te rvenes]   

ADV SELEKA SC:    Cha i r  I  can g ive  h im t ime to  go  back 

now.  

MR KOKO:   Yes ,  my counse l  to ld  me to  keep qu ie t  when 

the  lead invest iga tor  speaks,  and  ask  fo r  permiss ion  to  

comment .  20 

CHAIRPERSON:    Ja .  

MR KOKO:   And I  w i l l  do  tha t .  

ADV SELEKA SC:    Ja ,  bu t  I  am say ing  the  vers ion  o f  Ms 

Tsho lo fe lo  Mole fe  wh ich  . . . [ ind is t inc t ]   

MR KOKO:   I  am a t  page 46.  
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CHAIRPERSON:    Page 46?  

ADV SELEKA SC:    Ja  page 46 Cha i r.   What  I  was  say ing  

to  Mr  –  to  you Mr  Koko,  i s  tha t  the  vers ion  o f  Ms Mole fe ,  

wh ich  you say is  co r rec t ,  you sa id  i t  las t  t ime,  tha t  i s  the  

one tha t  i s  ou t l ined there  and when she goes to  Mr  Matona  

say ing  we –  I  unders tand we a re  go ing  to  be  suspended 

she is  re fe r r ing  to  the  four  execut ives ,  bu t  I  want  to  re fe r  

you to  th is  paragraph,  paragraph 1  . . . [ in te rvenes]   

CHAIRPERSON:    Hang on before  you re fer red  h im  to  the  

parag raph he wanted to  say someth ing .  10 

ADV SELEKA SC:    Yes,  yes  Cha i r.  

MR KOKO:   Thank you Cha i r,  I  don ’ t  be l ieve  Ms Mole fe ’s  

a f f idav i t  o r  what  Ms Mole fe  was  to ld  tha t  I  ca l l ed  Ms 

D lamin i  to  come to  Mel rose Arch ,  tha t  i s  fa lse ,  I  don ’ t  

be l ieve  tha t  because i t  i s  fa lse .   I  have never  ca l led  Ms 

D lamin i ,  Ms Nonku lu leko Ve le t i ,  to  come to  Mel rose Arch ,  I  

ca l led  her  I  to ld  her  I  am a t  Me l rose Arch ,  so  the 

d iscuss ion  be tween he r,  Ms Mole fe  and Ms Ve le t i  tha t  I  

to ld  Ms Ve le t i  to  come to  Mel rose Arch  I  don ’ t  be l ieve  i t  

because i t  never  happened,  i t  i s  fa lse .  20 

CHAIRPERSON:    Okay,  now i t  i s  impor tan t  tha t  we  

unders tand exact ly  what  you say yes.   Ms D lamin i  tes t i f ied  

tha t  she is  the  one tha t  to ld  Ms Mo le fe  about  the  content  o f  

–  we l l  about  the  fac t  tha t  you had  ca l led  her  to  about  the  

content  o f  the  d iscuss ion  tha t  she  sa id  happened between  
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the  two o f  you,  so  are  you say ing  tha t  to  the  ex ten t  tha t  Ms 

D lamin i  conveyed  th is  to  Ms Mole fe  Ms D lamin i  i s  no t  be ing  

t ru th fu l  o r  i s  m is taken or  a re  you  s imp ly  say ing  tha t  we l l  

the  fac t  tha t  the re  was such a  conversa t ion  be tween  the  

two o f  them abou t  th is  is  re jec ted ,  o r  . . . [ in te rvenes]   

MR KOKO:    No,  no ,  no  I  cannot  re jec t  the  conversa t ion  

Cha i r.  

CHAIRPERSON:    Yes,  bu t  what  I  am say ing  . . . [ in tervenes]   

MR KOKO:   I  was not  there  when  they ta lked so  I  cannot  

re jec t  tha t  there  was a  conversa t ion  be tween the  two o f  10 

them.  

CHAIRPERSON:    Yes,  yes .  

MR KOKO:    What  I  am say ing  is  tha t  i f  Ms Ve le t i  D lamin i  

to ld  Ms Mole fe  tha t  I  ca l led  her  to  Mel rose Arch  she is  

m is taken.  

CHAIRPERSON:    Okay,  no  tha t  i s  f ine ,  yes ,  I  th ink  you 

made the  same po in t  las t  t ime about  tha t  ja .  

MR KOKO:   Yes,  the  par t  tha t  I  agree tha t  w i th  Ms  Mole fe  

and tha t  i s  based  pure ly  on  my in te rac t ion  w i th  Mr  Matona,  

i s  when Mr  Matona says he  knew,  he  knew f rom,  he  knew –  20 

he says he  knew f rom outs iders ,  I  th ink  he  owes you an  

exp lanat ion  who  the  ou ts iders  are ,  tha t  they w i l l  be  

suspended.    Ms –  no ,  yes ,  tha t  i s  Ms Mole fe ,  tha t  make i t  

because i t  accords to  the  conversa t ion  tha t  I  had been  

hav ing .    The pa r t  tha t  shou ld  in te res t  a l l  o f  us  i s  tha t  Mr  
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Matona den ies  tha t ,  she says I  on ly  learn t  about  the  

suspens ions o f  the  four  when I  was  suspended.  

CHAIRPERSON:    Okay,  Mr  Se leka don ’ t  fo rge t  the  po in t  

you were  pursu ing  p lease.   

ADV SELEKA SC:    Okay,  yes  Cha i r.  

CHAIRPERSON:    Wel l  what  you say Mr  Koko w i th  regard  

to  your  asser t ion  tha t  Ms D lamin i  was mis taken to  hear  to  

say you had ca l led  her  to  a  meet ing  a t  Me l rose Arch ,  what  

do  you say to  th is  p ropos i t ion  tha t  how come Ms Dlamin i  

te l l s  Ms Mole fe  someth ing  tha t  i s  cons i s ten t  w i th  what  Mr  10 

Masango te l l s  Ms  Kraa i  about  in  regard  to  h im and te l l s  Mr  

Marokane about  and how come Ms Dlamin i  i s  m is taken  

about  someth ing  tha t  i s  cons i s ten t  w i th  what  unbeknown to  

her  f rom what  I  unders tand her  pos i t ion  Ms Dan ie ls  te l l s ,  

to ld  somebody,  I  don ’ t  know whether  i t  was Mr  Marokane or  

. . . [ in te rvenes]   

ADV SELEKA SC:    Marokane yes.  

CHAIRPERSON:    Marokane about  on  the  same day,  so  

what  you have i s  Ms Dan ie ls  says on  the  10 t h  te l l s  Mr  

Marokane on the  10 t h  o f  March 2015 Mr  Koko ca l led  me to  20 

a  meet ing  a t  Me l rose Arch ,  where  I  met  h im and Mr  Sa l im 

Essa,  o r  maybe doesn ’ t  go  to  the  de ta i l s  o f  Sa l im Essa but  

he  to ld  –  I  was to ld ,  he  ca l led  me to  a  meet ing  in  Mel rose  

Arch  where  I  heard  tha t  four  execut ives  are  go ing  to  be  

suspended.    
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Mr  Abram Masango a lso  tes t i f ies  and says on  the  

same day I  go t  a  ca l l  f rom Mr  Koko as  we l l  and he ca l led  

me to  Mel rose Arch  and there  in  tha t  meet ing  I  was to ld  

tha t  four  execut ives  wou ld  be  suspended.    A l l  o f  these  

peop le ,  as  I  unders tand the  pos i t ion ,  a re  ac t ing  

independent ly  o f  one anothe r.    Ms Kraa i  says indeed tha t  

i s  what  Mr  Abram to ld  me e i ther  i t  i s  the  same day or  the  

fo l low ing day repor ted  to  me,  Mr  Dan Marokane a lso  says I  

don ’ t  know i f  i t  was a  week or  wha tever  la te r  o r  two  weeks  

tha t ’s  what  Mr  Abram Masango to ld  me as we l l .  10 

ADV SELEKA SC:    On the  14 t h  Cha i r.  

CHAIRPERSON:    On the  –  okay . . . [ in te rvenes]   

ADV SELEKA SC:   The Saturday.  

CHAIRPERSON:    Okay so  what  do  you say  to  the 

propos i t ion  tha t  i t  looks  very  s t range tha t  Mr  Marokane,  

tha t  you spoke to  her  and you were  a t  Me l rose Arch  on tha t  

day,  you admi t  tha t  you spoke to  her,  you ca l led  he r,  you  

admi t  you were  a t  Me l rose Arch  but  you a re  say ing  tha t  in  

te rms o f  the  con tent  o f  the  conversa t ion  she is  m is taken  

about  you hav ing  sa id  she must  come to  a  meet ing  a t  20 

Mel rose Arch ,  bu t  i t  so  happens tha t  there  a re  these two 

o ther  peop le  who  independent ly  te l l  o ther  peop le  tha t  same 

th ings,  same ca l l s  were  made to  them and same d i scuss ion  

happened.   What  do  you say about  tha t?  

MR KOKO:   Cha i rman you are  no t  cor rec t  to  suggest  tha t  
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Ms –  no  –  Ms  Dan ie l s  and Mr  Masango are  ac t ing  

independent ly  and I  w i l l  come back to  tha t .    

CHAIRPERSON:    Yes,  no ,  no ,  you must  te l l  me,  I  am jus t  

say ing  f rom wha t  I  have heard  or  no t  heard  tha t  they 

. . . [ in te rvenes]   

MR KOKO:    Ja ,  so  I  am coming to  tha t ,  I  am say ing  

. . . [ in te rvenes]   

CHAIRPERSON:    Ja ,  you must  come to  tha t  ja .  

MR KOKO:   . . . you  a re  no t  cor rec t .   I  ca l led  Ms D lamin i ,  

tha t  i s  a  fac t ,  I  to ld  her  I  was a t  Me l rose Arch ,  I  ac tua l l y  10 

thought  she is  a t  Megawat t  Park ,  and what  she d id  no t  te l l  

you  because we were  very  c lose ,  be fore  I  knew tha t  she 

was a t  the  co l lege I  was ha rass ing  her  to  f ind  ou t  what  i s  

go ing  on ,  in  the  cor r ido rs  a t  Megawat t  Park ,  because tha t  

was the  day I  was supposed to  be  suspended.  

CHAIRPERSON:    Okay,  I  am sor ry,  I  am go ing  to  ask  you 

to  repeat  tha t ,  I  don ’ t  th ink  I  heard  c lea r ly.  

MR KOKO:    I  am say ing  what  she d id  no t  te l l  you  about  

our  conversa t ion  when I  ca l led  her  and I  to ld  her  tha t  I  am 

a t  Megawat t  Park  and I  to ld  her  why I  was a t  Megawat t  20 

Park ,  I  to ld  her  I  ran  ou t  o f  the  o f f i ce ,  I  d id  no t  want  to  

. . . [ in te rvenes]   

CHAIRPERSON:    Oh you mean you to ld  her  you were  a t  

Me l rose  Arch?  

MR KOKO:   I  to ld  he r  a t  Me l rose Arch ,  I  ran  ou t  o f  
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Megawat t  Park  because Mr  Tsots i  has a  pe rmanen t  o f f i ce 

a t  Megawat t  Park ,  he  in te rac ts ,  and I  d id  no t  want  to  come 

across h im,  bu t  I  be l ieve  tha t  he  was go ing  to  suspend us  

on  tha t  day and Ms Ve le t i  D lamin i  was qu i te  sen io r  and I  

sa id  jus t  f ind  ou t  fo r  me what  i s  go ing  on  in  the  cor r idors  

ta lk ,  when I  –  I  don ’ t  know whethe r  I  phoned h im f i rs t  –  he r  

f i rs t  –  o r  Mr  Masango f i rs t ,  bu t  I  a lso  phoned Mr  Masango.  

CHAIRPERSON:    Yes,  yes .  

MR KOKO:   So  a t  no  s tage tha t  I  to ld  her  I  am a t  Megawat t  

Park ,  bu t  here  is  a  c lue  fo r  your  answer,  a t  no  s tage d id  I  10 

te l l  her  to  come to  Megawat t  Park ,  I  to ld  her  my s tory  

. . . [ in te rvenes]   

CHAIRPERSON:    Okay,  you s t i l l  keep on say ing  Megawat t  

Park ,  Me l rose Arch .  

MR KOKO:   I  apo log ise ,  and I  th ink  you are  r igh t  Cha i r.   

Here  is  a  c lue  to  your  answer,  Ms Ve le t i  and th i s  makes me 

not  to  s leep because I  am wonder ing  why  wou ld  she do 

tha t .   She says in  her  a f f idav i t  in  the  a f te rnoon when we  

met  a t  Midrand,  and  remember  the  meet ing  o f  Midrand I  

to ld  you,  she d id  no t  te l l  you ,  she was asked to  comment  20 

on  i t ,  she  sa id  Mr  Koko to ld  me tha t  she w i l l  be  suspended  

w i th  o the r  execut ives  and she wr i t es  i t  in  b lack  and  wh i te ,  

she d id  no t  te l l  me who e lse  was go ing  to  be  suspended.  

 When she comes  here  to  s i t  here  and she looks a t  

you and you asked her  d id  Mr  Koko te l l  you  tha t  the  CFO 
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w i l l  be  suspended.   She says  yes,  tha t  –  and i t  i s  

i r ra t iona l ,  her  a f f idav i t  i s  very  c lear  tha t  I  d id  no t  te l l  her,  

she comes here  she says I  to ld  her.   I  cannot  exp la in  why 

o ther  than to  say  she looks,  she came here ,  she looks a t  

the  t rends,  she th inks  tha t  i s  what  you want  to  hear.   I f  you  

go to  Ms Dan ie ls  based on the  suspens ion  le t te rs ,  the  four  

suspens ion  le t te r  tha t  were  shown to  you by  Mr  Khoza and 

Ms Dan ie l s  tha t  were  wr i t ten  by  her  on  the  10 t h  in  the 

even ing  . . . [ in te rvenes]   

CHAIRPERSON:    That  i s  now Ms Dan ie ls?  10 

MR KOKO:   Ms Dan ie ls ,  wr i t ten  by  her  and a ided by  Mr  

Sa l im Essa,  when in  her  ve rs ion  she was not  asked to  

ass is t  e i the r  me  or  Mr  Essa to  wr i te  suspens ion  le t te rs .   

That  i s   c lass ica l  example  o f  i f  ever  you needed ev idence  

tha t  Ms Dan ie ls  was in  contac t  w i th  Mr  Essa on tha t  day i t  

i s  those fou r  le t te rs .   The source  o f  the  in fo rmat ion  to  Mr  

Marokane,  to  Ms Mole fe  he  is  the  same person who  based  

on the  ev idence  here ,  met  Mr  Essa a t  leas t  a t  seven 

o ’c lock ,  tha t  i s  the  issue fo r  me.   She had contac t  w i th  Mr  

Essa based on the  suspens ion  le t te rs .    They both ,  Mr  20 

Masango and Ms  Dan ie ls ,  go  to  Par l iament  and they say  

we worked together  to  ge t  r id  o f  Mr  Koko,  so  they  d id  no t  

ac t  independent l y.    I t  i s  a  s to ry  Chai rman a concoct ion 

created af ter March 2017 af ter  I  have deal t  wi th her – wi th  

him and Ms Kraai .   Ms Kraai  and Mr – Ms Kraai  and Mr 
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Masongo [00:00:11]  created this  story af ter I  issued an 

instruct ion that  they must  be invest igated.  

CHAIRPERSON:   Yes now of  course we deal t  previously I  

th ink wi th the quest ion that  as at  the 10t h and 11t h March 

2015 you were st i l l  c lose Ms Daniels,  you were st i l l  c lose to  

Mr Masongo.  So wi th regard to Mr Dan Marokane saying yes 

Mr Masongo did tel l  me.  

MR KOKO:   But  Mr Marokane does not  say that  Chai r.  

CHAIRPERSON:   Hang – hang on one second we wi l l  need 

to check up.   I  am under the impression that  he does.  10 

MR KOKO:   But  he does not .  

CHAIRPERSON:   But  we need to check.   To the extent  that 

he conf i rms that  Mr Masongo did tel l  h im during 2016 then 

we would need to look at  why he would say that .   Mr Seleka 

is my recol lect ion incorrect? 

MR KOKO:   Chair  I  l istened to the test imony.  

CHAIRPERSON:   Ja.  

MR KOKO:   That  was put  to Mr Masango by Mr Seleka that  

Mr Masongo – Mr Marokane denies what Mr Masongo says.  

CHAIRPERSON:   Okay.   Mr Seleka.  20 

ADV SELEKA SC:   Chair  the… 

CHAIRPERSON:   Maybe I  am mistaken.  

ADV SELEKA SC:   Wel l  Mr Masongo did answer my quest ion 

saying – he answered i t  in the aff i rmat ive that  he told Mr Dan 

Marokane but  I  d id put  to him that  Mr Dan Marokane did not  
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conf i rm that  and… 

CHAIRPERSON:   Did he conf i rm that  he was told  by Ms 

Daniels.  

ADV SELEKA SC:   No that  one is conf i rmed yes.  

CHAIRPERSON:   He conf i rmed that .  

ADV SELEKA SC:   That  one is conf i rmed.  

CHAIRPERSON:   What he did not  –  but  was he asked about 

Masongo’s version that  is Mr Dan Marokane? 

ADV SELEKA SC:   I  d id provide him with Mr Masongo’s 

aff idavi t .  10 

CHAIRPERSON:   Yes okay.  

ADV SELEKA SC:   I  speci f ical ly asked him.  

CHAIRPERSON:   Okay.   Okay.   But  he conf i rmed the one 

re lat ing to … 

ADV SELEKA SC:   Correct  Chai r.  

CHAIRPERSON:   Ms Daniels.  

ADV SELEKA SC:   Correct .  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   So I  th ink maybe the – what I  would put  –  20 

what I  would want you to comment  on that  is l imi ted to Ms 

Daniels and Mr Marokane.  Would you have a reason why Mr 

Marokane would conf i rm that  Ms Daniels to ld her  something 

in – on the 10 March i f  she actual ly did not  te l l  h im? 

MR KOKO:   S i r  you – Chai r.  
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CHAIRPERSON:   Did he have the reason? 

MR KOKO:   Chair  you have said we were close wi th Ms 

Daniels.  

CHAIRPERSON:   Yes,  yes.  

MR KOKO:   We had a very good professional  rela t ionship 

that  is correct .  

CHAIRPERSON:   Yes.  

MR KOKO:   But  she did not  te l l  me that  she met Mr Essa 

and wrote the suspension let ters against  the four of  us and i t  

was created by Mr  Essa.   She did not .   I  cannot expla in that .  10 

CHAIRPERSON:   Okay.  

MR KOKO:   I  just  cannot explain her behaviour that  here is a  

person on evidence before us met Mr Essa,  wrote the 

suspension let ters,  Mr Essa edi ted the suspension let ters 

and then she goes to Mr Marokane and say,  Mr Koko took me 

to Mr Essa and the four  of  you are going to  be suspended.  I  

just  cannot explain that  type of  behaviour.  

CHAIRPERSON:   Okay no that  is f ine.   Cont inue Mr Seleka.  

ADV SELEKA SC:   Thank you Chair.   Just  to c lar i fy  on this  

Vi lene Chai rperson.   When she test i f ied the t ranscr ipts  20 

shows now she is te l l ing before we ask her quest ions.  

“And he indicated that  I  might  be referr ing to 

Mr Koko I  might  be asked to ask in the role – 

in the role  because there was not  in  those 

words there was chance that  the FD was also 
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in the l ist  of  suspensions. ”  

So but  then we – i t  is incumbent on us to get  c lar i ty f rom her.   

So she says:  

“Not  in those words.”  

She said there is  a chance the FD was also on the l ist  of  

suspensions.  

CHAIRPERSON:   Ja.  

MR KOKO:   And Chair  there is a – there is a. .  

ADV SELEKA SC:   So – can I  – let  me just  f in ish.  

CHAIRPERSON:   Ja let  h im f in ish ja  10 

MR KOKO:   I  apologise Chai r.  

ADV SELEKA SC:   So then we would have asked quest ions 

to c lar i fy and she would have answered which is what Mr 

Koko is referr ing to.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   And that  is what the evidence is Chai r.  

CHAIRPERSON:   Ja.   Okay Mr Koko you wanted to say 

something? 

MR KOKO:   No the – I  do not  th ink that  I  was understood 

why in my discussion in my d inner discussion in Midrand 20 

which Ms Vi lete says is – was twenty minutes and i t  was not .   

And when we were discussing and she says so i f  you are 

going to be suspended – because I  was very clear.   I  said me 

and Mr Matona are going to be suspended.  I  d id not  ta lk  

about  other people who wi l l  most  l ikely act ,  I  said I  do not  
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know you may probably act .   There is a reason for that  

[00:05:20] .  

ADV SELEKA SC:   Sorry Chai r  but  that  is … 

CHAIRPERSON:   Yes let  h im f in ish – let  h im f in ish.  Let  Mr 

Koko f in ish.  

MR KOKO:   And there was a reason for that .   And the reason 

for that  is because i f  you look at  the Eskom organisat ion 

st ructure the most  senior  person at  the t ime in commercial  – 

remember I  was head of  commercia l  i t  was her.    

She had set  up what we cal l  Shared Services al l  the 10 

t ransact ional  act iv i t ies on f inance and commercial  were 

central ised into one and she set  i t  up and she did so wel l  to 

i t  and she became an execut ive of  the year.    

So i f  you look at  the succession planning and you say 

who is more – who are the two or  three or four people who 

wi l l  step into the posi t ion of  the Chief  Procurement Off icer  

you wi l l  be naïve i f  you do not  ment ion her.  

CHAIRPERSON:   Yes Mr Seleka.  

ADV SELEKA SC:   Yes Chair  thank you.   Let  me put  i t  th is  

way Mr Koko.   You see your explanat ion for the – for your 20 

suspension i t  does not  explain why these execut ives who are 

four who we understand in two di fferent  meet ings before the 

11t h they get  suspended – talked about that  is including 

yoursel f  and they get  suspended on the 11t h just  as i t  is sa id 

to have been d iscussed at  the Melrose Arch meet ing.   Your 
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vers ion does not  explain that .   That  is one.    

Let  me add the other one.   I t  does not  explain why 

the Minister comes there on the 11t h and he – the other 

board members have said he speaks in support  of  what Mr 

Tsotsi  had said on the 9 t h.   Ident i f ies four  areas of  her 

concern and she says these four  execut ives should step 

aside.   

 I  wi l l  add the thi rd one.   I t  does not  explain why the 

execut ives who were appointed to act  they say you told them 

they wi l l  act  – at  least  these two.   10 

 But  I  to ld you also about  Mr Abram Mabolane that  you 

said to him this  meet ing you are being cal led to the 

Chairperson i t  is maybe about you going to act  because we 

are going to be suspended but  you did not  te l l  h im who is 

going to be suspended.  He walks away f rom your off ice 

under the impression that  he is going to act  in your posi t ion.   

And al l  three of  them get  appointed just  as they say you 

suggested to them. 

 Your version does not  explain that  so how – how does 

the Chai rperson v iew… 20 

MR KOKO:   Chai rman I  cannot – I  cannot carry that  – the 

monkey of  a  Mel rose Arch meet ing wi th  Sal im Essa.   I t  d id 

not  happen.  I  d id  not  know Sal im Essa in 2015.   I  have put  i t  

to you go check my telephone records,  go and probe 

whatever intel l igence you can employ you wi l l  not  f ind my 
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contact  wi th Mr Essa ei ther te lephonical ly or on the emai ls.    

 Ms Daniels met  wi th Mr Essa on the 10t h the evidence 

shows that  before you.   So I  cannot  carry that  monkey.   I  d id 

not  have a discussion wi th Mr Essa and Ms Danie ls about  

the suspensions.   I  d id not  meet Mr Masongo at  Melrose 

Arch.   I  phoned h im during the day he was in a meet ing.   I  

said on the 3r d I  phoned in the af ternoon towards f ive o’clock 

I  was dr iv ing to go and meet Ms Dlamnini .   She – he asked 

me he wi l l  come to where I  am.   I  said no,  no we are 

neighbours so I  know where he l ives.   Do not  come to 10 

Joburg.   But  I  to ld him exact ly,  exact ly what I  was going 

through.   

 I  d id not  te l l  Mr Mabalane that  he is going to act .   I  

have not  seen his aff idavi t .   I  am looking forward to i t .   I  

explain to the commission why I  th ink I  was suspended and I  

am convinced why – I  am convinced why I  was suspended.   

 I  cannot expla in what Minister Brown did.   I  cannot  

explain i t  but  I  can te l l  you why I  th ink I  was suspended.  

CHAIRPERSON:   Yes.  Okay.  

ADV SELEKA SC:   I t  a lso does not  explain your version why 20 

the coincidence – is i t  a coincidence or what that  Mr 

Masango says he told me – Mr Koko four execut ives are 

going to be suspended but  I  wi l l  come back and the other 

three wi l l  not .   And exact ly that  happens.  

MR KOKO:   Chai r  I  once again am – i f  you want a wi tness 
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that  has said too many th ings that  do not  t ie up i t  is Mr 

Masango.  And you go wi th his version at  your own r isk.  

 What I  can tel l  you is that  the story that  the board 

was in a conspi racy wi th me to take me out  and br ing me 

back.   They had an opportuni ty to leave me there.   I  – i t  just  

does not  make sense.   This story of  a conspi racy that  br ings 

me back is just  as a minimum just  r id iculous.  

ADV SELEKA SC:   Ja.   I t  does not  explain Mr Koko which is  

what Mr – Ms Daniels was told that  there wi l l  be an inqui ry  

by an independent f i rm. And what happens is  th is.   Mr Linnel l  10 

who was embraced by the board to be the coordinator  he had 

suggested the di f ferent  in mind.   One to be headed by a 

judge and to appoint  a law f i rm and an audi t ing f i rm.  What  

happens the Audi t  and Risk which was headed by Ms 

Mabude decl ines that  terms of  reference and the board goes 

out  of  i ts way to appoint  one independent I  suppose law f i rm 

Dentons to conduct  the invest igat ion.   Exact ly as she was 

told at  Melrose Arch.  

MR KOKO:   Chai r  once again when you asked Ms Daniels  

that  – when she said to you Ms Essa to ld  me that  four  20 

execut ives wi l l  be suspended and they wi l l  not  come back.   

And you asked me – you asked her but  why did you not  say 

so?  She could not  g ive you a decent answer I  do not  th ink 

you got  a  decent  answer.   I  cannot  speak for the Audi t  and 

Risk.  I  do not  know how Dentons was appointed.   I  just  know 
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I  deal t  wi th them,  they interv iewed me many t imes.   I  cannot  

ta lk for the board.   They must  come here and speak for  

themselves.  

ADV SELEKA SC:   Yes.   Chai r  as to the four execut ives and 

one returning we know that  f rom Mr Masango.  That  is f rom 

his side.  

 And i t  does not  explain the genesis of  al l  these 

meet ings – the meet ings at  the President ’s but  you said you 

cannot dispute that  because you were not  there.    

 I t  puzzles the mind that  i f  you – i f  your statement  10 

could be said pr ior to the 11 March and pr ior  to th is 

execut ives – the three being got ten r id of  that  they wi l l  be 

got ten r id of  and the wi tness says,  I  heard i t  f rom Mr Koko.   

And you see the board is at  pains to  negot iate – to exi t  them 

and pay them huge amounts of  money as harsh money to go 

away.   That  s I  said here previously that  that  is e i ther a 

coincidence or i t  is an orchestrat ion.   Your comment?  Which 

on the face of  i t  i t  seems i f  you look at  th is  wi tness’ evidence 

you would have been part  of  or behind i t .  

MR KOKO:   I f  ever  there was an orchest rat ion I  was never 20 

part  of  i t .  

ADV SELEKA SC:   Mr Seleka … 

ADV SELEKA SC:   Shal l  I  ask the last  quest ion Chair? 

CHAIRPERSON:   Wel l  I  am not  saying ask the last  quest ion I  

just  want to make sure that  we are al l  on the same page.  
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We have – al l  have the same idea of  how much t ime.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   St i l l  – you st i l l  need.   We are at  twenty 

eight  minutes to  seven,  what is your assessment  of  how 

much more t ime? 

ADV SELEKA SC:   I  ask a quest ion in a minute Chai r.   In 

less than a minute – I  ask a quest ion in less than a minute.   I  

cannot control  the answer how long i t  is going to be.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   But  let  me see I  can simpl i fy the 10 

quest ions and… 

ADV BARRIE:  Mr Chai rman I  have actual ly got  a problem 

with what has just  been stated to you.  

CHAIRPERSON:   Sorry.  

ADV BARRIE:   I  actual ly  have a problem with what my 

learned f r iend has just  put  to you because what i t  real ly  

amounts to.  

CHAIRPERSON:   Yes.  

ADV BARRIE:   The int imidat ion of  the wi tness.  

CHAIRPERSON:   No hang on… 20 

ADV BARRIE:   Because what he is saying to you and he is 

suggest ing that  you and I  are on the same side.  

CHAIRPERSON:   I  d id not  take i t  ser iously.  

ADV BARRIE:   May I  speak Si r?  May I  speak Si r? 

CHAIRPERSON:   Ja.  
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ADV BARRIE:   So i t  is – he is indi rect ly t ry ing to l imi t  the 

wi tness’ answers that  is what he is doing and that  is not  fa i r  

Sir  and you should not  al low i t .   That  is not  a joke.  

CHAIRPERSON:   No,  no.  

ADV BARRIE:   I t  is not  a joke Si r.  

CHAIRPERSON:   No,  no,  no.   What – no,  no I  do not  th ink 

he meant i t  ser iously.   The posi t ion is … 

ADV BARRIE:   Th is is my very point  he hides behind 

supposed humour.  

CHAIRPERSON:   Ja,  ja no.  10 

ADV BARRIE:   But  that  is not  what  is happening here Si r.  

CHAIRPERSON:   No,  no,  no.   Let  us talk about  what your… 

ADV SELEKA SC:   Time est imat ion Chai r.  

CHAIRPERSON:   Ja what your assessment is of  the t ime you 

need.  

ADV SELEKA SC:   I  th ink we – we could be less than ten 

minutes Chai r.  

CHAIRPERSON:   Okay no that  is f ine.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I  just  wanted to  have an idea so that  we al l  20 

we know.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I t  might  be a l i t t le  more or less.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   But  I  just  wanted an idea.  
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ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Okay a lr ight .  

MR KOKO:   Chair  my s incere apologies I  can do wi th a 

comfort  break.  

CHAIRPERSON:   Okay alr ight .   Okay let  us take ten 

minutes? 

MR KOKO:   No f ive minutes.  

CHAIRPERSON:   F ive minutes wi l l  do.  

MR KOKO:   F ive minutes.  

CHAIRPERSON:   But  walking to  where you might  walk and 10 

coming back.  

MR KOKO:   I  wi l l  run quickly.  

CHAIRPERSON:   Ja okay.   Let  us take a f ive minutes break 

then.  

MR KOKO:   Thank you Chai r.  

ADV SELEKA SC:   Thank you Chai r.  

CHAIRPERSON:   We adjourn.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 20 

ADV SELEKA SC :    Okay,  there,  they f ixed i t .   And then Mr 

Koko,  the board returns you.   They returned you back f rom 

your suspension on the basis that  the Dentons Invest igat ions 

did not  f ind any wrongdoing against  you but  when,  in fact ,  

the board never gave Dentons the mandate to invest igate 
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any misconduct  against  any of  the suspended execut ives.   

Your comment? 

MR KOKO :    Chair,  I  th ink that  the board must  be ashamed 

of  themselves f rom day one because the suspensions were 

not  warranted.   They must  be ashamed.  I  to ld them – and 

the minute of  the 11t h is very clear.   I  went  in to create a – 

they even had to cut  – to send me outside for a  cool -off ,  you 

know, l ike a rugby player who has been out  of  order.    

 They had to say – I  had to stay outside for c lose to 40-

minutes because I  just  d id not  agree wi th them.  They were 10 

not  making sense.   So I  was not  surpr ised.   And when I  met 

them, I  to ld them.  When they gave me a set t lement,  I  d id 

not  even look at  i t .   I  to ld them by blood is blue.   I  d id  

nothing wrong.  Charge me i f  I  have done something wrong.   

So I  was not  surpr ised.  

ADV SELEKA SC :    Yes.   Then I  have referred you to page 

46 of  your aff idavi t ,  paragraph 157.  

MR KOKO :    46? 

ADV SELEKA SC :    157.  

CHAIRPERSON :    Wel l ,  on my bundle there is not  a  157 at  20 

page 46.   There is  167.  

ADV SELEKA SC :    Ja,  Eskom Bundle 15 Chai rperson.   

Sorry.  

CHAIRPERSON :    That  is the one.   You said. . .  

ADV SELEKA SC :    Page 46.  
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CHAIRPERSON :    Oh,  no.   I  am terr ib le  sorry.   This is page 

46 of  the aff idavi t ,  not  the bundle.  

ADV SELEKA SC :    Oh,  okay.  

CHAIRPERSON :    So you mean the paginated pages? 

ADV SELEKA SC :    Paginated,  yes.  

CHAIRPERSON :    No,  that  is f ine.   That  is f ine.   Yes,  okay I  

am there.  

ADV SELEKA SC :    Yes.   There is a paragraph there 

Mr Koko,  paragraph 146 and I  th ink you are speci f ical ly  

deal ing wi th paragraph 27 of  Ms Tsholofele Molefe’s  10 

aff idavi t .   You say:  

“ I  do not  bel ieve what Ms Molefe deposed to in  

paragraph 27 of  her aff idavi t  regard ing what other  

had told her. ”  

 And then you go on to say:  

“ I ,  again,  suspect  that  she has been precognise[sic]  

by the Zondo Invest igat ion Team.”  

 Now Chai r,  i t  is important  we look at  paragraph 27 of  

Ms Molefe’s aff idavi t .    

CHAIRPERSON :    What bundle? 20 

ADV SELEKA SC :    Eskom Bundle 11.   Please assist  

Mr Koko.   Eskom Bundle 11,  page 15.   Paragraph 27 Chair  is 

at  the bot tom of  the page.  

CHAIRPERSON :    I  have got  paragraph 27.  

ADV SELEKA SC :    Thank you,  Chai r.   The paragraph reads:  



11 DECEMBER 2020 – DAY 323 
 

Page 208 of 232 
 

“My suspension,  al though di ff icul t  to bel ieve and 

understand,  did not  come as a surpr ise.    

The day before my suspension,  the Senior General  

Manager for Shared Services,  Ms Nomkuleko 

Dlamini  aka Let t ie,  came to me in panic and 

informed me that  Mr Matshela Koko cal led her and 

requested that  she go to Melrose Arch to meet some 

people.    

At  the t ime, we agreed that  she would not  go and i f  

Koko cal led her again,  she would refer h im to me.   10 

Later on the same day,  Mr Dan Marokane, Group 

Execut ive of  Group Capi tal  Div is ion,  informed me 

that  he had heard f rom Ms Suzanne Danie ls,  

Execut ive in the Off ice as the Chief  Procurement  

Off icer that  he,  Koko,  Matona and I  would be 

suspended the fol lowing day,  11 March at  the board 

meet ing.    

Before the board meet ing commenced at  nine a.m.  

I  went  to see Matona in  his off ice and he also 

informed me that  he had heard f rom outside sources 20 

that  we were going to be suspended at  the board  

meet ing later that  day. ”  

 And Chai r  you can also read paragraph 28 which is of  

interest  but  let  me deal  wi th 27 because paragraph 28,  i t  

says:  
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“Whi le we were wai t ing to be cal led,  I  a lso received 

a ca l l  f rom one of  the general  managers,  I  cannot  

remember which one,  asking me i f  i t  was t rue that  

we are being suspended.   

I  received informat ion f rom rel iable sources that  at  

Essa’s behest ,  four  of  the genera l  managers were 

cal led to his off ice at  Mel rose Arch.    

These general  managers were informed of  the 

suspensions that  would take place the fol lowing day 

and that  they should be ready to act  in our stead. ”  10 

 But  Mr Koko,  I  want  to focus now on what you s ingled 

out  in your aff idavi t  which is paragraph 27 about which you 

say you do not  bel ieve what she is deposing in paragraph 

27.  

 And you go on to say:  

“ I ,  again,  suspect  that  she has been precognise by 

the Zondo Invest igat ion Team.”  

 Can you explain what th is means? 

MR KOKO :    Chai r,  I  saw the let ter that  my at torney sent  you 

because I  do bel ieve and you may disagree wi th  me and I  20 

could be wrong,  i t  is okay.   I  do bel ieve that  your  

invest igators are chasing people wi th ev idence.    

ADV SELEKA SC :    What 

MR KOKO :    By chasing people in their  evidence.   And I  do 

bel ieve that  they coach certain wi tnesses.   I  could be wrong.   
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By some of  the th ings that  I  read in  th is evidence,  based on 

what I  know, I  get  shocked.   I t  is on ly – i t  is someth ing that  I  

can say only in th is place.   And i f  I  am wrong,  I  wi l l  take i t .  

ADV SELEKA SC :    Ja.  

MR KOKO :    That  is my bel ief  and I  have to say i t .    

CHAIRPERSON :    H’m.  

MR KOKO :    And that  last  sentence points to that .  

CHAIRPERSON :    H’m.  

MR KOKO :    But  let  us go to what  I  am saying about – we 

talked about i t .   I  cannot dispute the conversat ion between 10 

Ms Molefe and Ms Dlamin i .   I  was not  there.    

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    H’m. 

MR KOKO :    But  the content  is not  t rue.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    H’m. 

MR KOKO :    The content  is s imply not  t rue.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    Now let  us got  to page 37 in the same 

bundle Mr Koko.   Eskom Bundle 11.  20 

MR KOKO :    Eskom Bundle 11? 

ADV SELEKA SC :    Ja,  the same one Ms Molefe ’s aff idavi t  is 

found.   Page 37 Chai r.  

CHAIRPERSON :    Of  the same? 

ADV SELEKA SC :    Of  the same bundle.   Eskom Bundle 11.  
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CHAIRPERSON :    Yes? 

ADV SELEKA SC :    Where we are reading . . . [ intervenes]   

CHAIRPERSON :    Page 37? 

ADV SELEKA SC :    Page 37.  

CHAIRPERSON :    But  before we go there.   I  just  want  to ask.   

Ms Molefe says that  . . . [ intervenes]   

ADV BARRIE SC :    [Microphone not  switched on]  

CHAIRPERSON :    H’m? 

ADV BARRIE SC :    We . . . [ intervenes]   

CHAIRPERSON :    Hang on.   Let  me say what I  want  to say 10 

f i rst .   Then I  wi l l  g ive you a chance.  

ADV BARRIE SC :    [No audible reply]   

CHAIRPERSON :    Ms Molefe says at  paragraph 28 of  her  

aff idavi t  that  she received informat ion f rom rel iable sources 

or  that  she says that  four of  the general  managers were 

cal led to Mr Essa’s off ice in Mel rose Arch and that  there they 

were told – informed of  the suspensions that  would take 

place the fol lowing day and that  they should be ready to act  

in our stead.    

 Has somebody invest igated this part ,  ta lked to those 20 

general  managers,  got  more informat ion? 

ADV SELEKA SC :    Chai r,  what  I  understand the 

invest igators have found in regard to that  paragraph is to the 

extent  they accrued there is three execut ives or managers 

who acted on the 12t h.  
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CHAIRPERSON :    H’m? 

ADV SELEKA SC :    You see,  Mr Zethembe Khoza has denied 

having a pr ior meet ing.   He was here.   

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    He only went as – even though the 

meet ing of  the 19 t h show that  he had a meet ing wi th those 

people who were to act .   So he has denied that  par t .   You 

wi l l  recal l  in the meet ing . . . [ intervenes]   

CHAIRPERSON :    But  al l  I  want  to f ind out  is whether th is 

has been pursued to check wi th  Ms Molefe who those 10 

managers were and talk to them to f ind out  there is any t ruth 

that  they were cal led to . . . [ intervenes]   

ADV SELEKA SC :    We have. . .   Ja,  checking was done with 

her Chai rperson.  

CHAIRPERSON :    Yes.   Okay.   You wi l l ,  at  some stage,  draw 

my at tent ion to where I  must  check i f  there is mater ia l  here,  

ar is ing out  of  that  in th is . . . [ intervenes]   

ADV SELEKA SC :    Ja.   As you say,  i t  is – she says re l iable 

sources Chai r.    

CHAIRPERSON :    Yes,  ja.  20 

ADV SELEKA SC :    So. . .  

CHAIRPERSON :    But  she should be able to. . .   Wel l ,  I . . .   

She should be able to say . . . [ intervenes]   

ADV SELEKA SC :    To substant iate i t .  

CHAIRPERSON :    Or i f  she cannot  te l l  you what  the – who 
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the rel iable sources were . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .at  least  she should be able to te l l  you 

whether the four  general  managers are the people who 

ul t imately acted or i t  is di fferent  people.   And they should be 

asked whether they were cal led to such a meet ing.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Ja,  okay al r ight .   Mr Barr ie ,  what 

. . . [ intervenes]   

MR KOKO :    Chai r,  i t  is much more than that .    10 

CHAIRPERSON :    Sorry? 

MR KOKO :    I t  is much more than that .   

CHAIRPERSON :    Yes.  

MR KOKO :    We are unt rusted in the telephone records 

because we want to know . . . [ intervenes]   

CHAIRPERSON :    Yes.  

MR KOKO :    . . .who was Ms Molefe talk ing to,  who rel iable – 

told her that .  

CHAIRPERSON :    Yes.  

MR KOKO :    And . . . [ intervenes]   20 

CHAIRPERSON :    Ja.  

MR KOKO :    And what was the d iscussions about.   And that  

is the discussion that  the telephone records my counsel  has 

been asking.    

CHAIRPERSON :    Ja.   Mr Barr ie,  you wanted to say 
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something? 

ADV BARRIE SC :    Chai r,  I  th ink the conclusion of  the 

previous hearing,  in the absence of  my learned f r iend,  

because he was in conference wi th you af ter the hearing,  

you wi l l  recal l .   I  had a conversat ion wi th Miss Govender(?).   

And. . .   With Ms Jaggenhout(?)  

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    My learned f r iend’s junior.  

CHAIRPERSON :    Okay? 

ADV BARRIE SC :    And the reason for  that  conversat ion was 10 

that  Mr Koko was dur ing the test imony on the 

3r d of  December,  confronted wi th bundles that  we do not  

have and that  he was not  suppl ied wi th beforehand.  That  

leave us in an embarrassing si tuat ion.    

 And the arrangement was and we referred to the f i les 

that  were behind Mr Koko and said we would l ike to have 

them.   

 At  that  t ime,  I  ins isted I  wanted i t  in hard copy but  the 

next  day on the 4 t h of  December,  we wrote the let ter  and we 

said:   No,  no.   Forget  about  the hard copy.   We are qui te  20 

happy to have i t  in elect ronic copy.   So what we then 

subsequent ly received were Bundles 12,  13,  15 and 18.    

 But  the arrangement was that  the bundles that  are going 

to be referred to you – before you dur ing the examinat ion of  

my cl ient ,  wi l l  be made avai lable to  us.   Now suddenly there 
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is Bundle 11 that  is being referred to.    

 I  now see there are seven bundles there at  the wi tness.   

We are not  suppl ied wi th i t .   And i t  is a simple matter of  

g iv ing us a l ink to an electronic s i te.   Then we can know 

what is go ing on before and Mr Koko can acquaint  himsel f  

wi th the issue of  the bundle.   So we are upset  about  i t .   

CHAIRPERSON :    Mr Seleka,  what do you say to that  point? 

ADV SELEKA SC :    Chai r,  the bundles,  as my learned f r iend 

says,  some of  them were given to h im.  The request  for hard 

copies,  I  was not  aware of  i t  but  I  am not  sure whether  the 10 

Commission . . . [ intervenes]   

CHAIRPERSON :    But  he says that  they changed that .   He 

says that  they ul t imately said electronic is f ine.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    But  his complaint  is that  you are now 

referr ing to a bundle that  has not  been provided to him.  That  

is his complaint .  

ADV SELEKA SC :    Yes.   Oh,  yes.   I  have just  provided my 

learned f r iend wi th i t .   Last  t ime . . . [ intervenes]   

CHAIRPERSON :    [ laughs]   He is saying i t  should have been 20 

provided ear l ier.   That  is what he is  complaining about.  

ADV SELEKA SC :    No,  I  understand Chai r.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    And he is complaining about last  t ime.   

The last  t ime, we only referred to Mr Koko’s bundle.  
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CHAIRPERSON :    No,  no.   He is complaining about now.  He 

says you are referr ing to Bundle 11.   He says Bundle 11 is  

not  amongst  the bundles that  you made avai lable to him 

before.    

ADV SELEKA SC :    No,  that  is correct  Chairperson.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    I t  was not  avai lable to them before.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    The bundles which we used,  we 

determined that  dur ing the course of  our preparat ion.   So I  10 

decided today,  dur ing the course of  the day,  that  I  wi l l  seek 

to rely or refer to bundle – not  bundle,  but  the aff idavi t  of  

Ms Molefe.   So we did not  provide i t  then last  week or dur ing 

the course of  the week.   

CHAIRPERSON :    Wel l ,  but  . . . [ intervenes]   

ADV SELEKA SC :    But  the aff idavi t  would have been 

provided to them. 

CHAIRPERSON :    But  the pr incip le that  he is ta lk ing about 

is.   There is an agreement – at  least  he – they made the 

point  and . . . [ intervenes]   20 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . they thought you had accepted the 

pr inciple that  they should be provided in advance 

. . . [ intervenes]   

ADV SELEKA SC :    Yes.  
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CHAIRPERSON :    . . .wi th the bundles that  wi l l  be used in  

quest ioning thei r  c l ient .  

ADV SELEKA SC :    That  is r ight  Chai r.  

CHAIRPERSON :    And he says the use of  Bundle 11 now 

. . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . to quest ion his cl ient  . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .when Bundle 11 has not  previously been 

given to them, is unfai r  to them.  10 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    That  is the point  he is making.  

ADV SELEKA SC :    Yes.   No,  Chai r  I  accept  that .   We would 

have shared the aff idavi t  of  Ms Molefe only wi th them. 

CHAIRPERSON :    Sorry,  your voice is low again.  

ADV SELEKA SC :    The aff idavi t . . .   But  is that  correct?  

Because when they are sent  -  my understanding is  -  when 

they are sent ,  the Rule 3.3.  Not ice about a part icular  wi tness 

Chai r,  they are provided current ly wi th a password that  gives 

them a l ink to the documentat ion that  goes wi th that .   So I  20 

. . . [ intervenes]   

CHAIRPERSON :    Yes,  but  he says you may have given that  

at  some stage or  the Commission might  have done that  at  

some stage.  

ADV SELEKA SC :    Yes.  
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CHAIRPERSON :    But  there comes a t ime when you inform 

him or you give them not ice . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .we are going to use the fol lowing 

bundles to quest ion your cl ient .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    So even i f  that  aff idavi t  may have been 

given to them at  the stage of  the 3.3 Not ices,  i f  you do not  

include i t  in your  l ist  when you say these are the ones we 

are going to use on that  day,  i t  is unfai r  that  you know use i t  10 

wi thout  them having had a chance to look at  them.  I t  seems 

l ike a fai r  point  to  me.   

ADV SELEKA SC :    Yes,  i t  is a fa i r  point  Chai r.    

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    I  am not  sure. . .    

CHAIRPERSON :    [ laughs]    

ADV SELEKA SC :    What . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  i f  i t  is a fa i r  point ,  i t  seems to me,  

you should not  quest ion Mr Koko using a bundle that  they 

have not  had a look at  them.  Unless they say:   Look,  okay i t  20 

is f ine.   Go ahead for the purposes of  f in ishing,  you know.  

ADV SELEKA SC :    Chai r,  may I  explain? 

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    I  know . . . [ intervenes]   

CHAIRPERSON :    Ja,  you can expla in.  
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ADV SELEKA SC :    I  know I  said i t  is a fa i r  point  but  is has 

to be assessed in the context  of  what part ies get  provided 

wi th in terms of  Rule 3.3.   So the bundles are avai lable to 

them electronical ly.   So they wi l l  a lways have them.   

CHAIRPERSON :    Yes,  but  you remember I  said the point  is.   

You might  – I  might  have 100 aff idavi ts that  you have given 

me in terms of  3.3 Not ices.  

ADV SELEKA SC :    H’m. 

CHAIRPERSON :    But  c loser to the date when my cl ient  is 

going to be quest ioned,  you give me not ice that  you are only 10 

going to use ten out  of  those 100 aff idavi ts.   And then when I  

am at  the hear ing,  having prepared only on the basis of  the 

ten aff idavi ts,  you then go back and take – use another 

aff idavi t  that  I  have not  not ice about.   Then that  is the point .   

So I  might  have that  but  I  d id not  br ing that  because you did 

not  include i t  as one of  the l i terary you are going to use.  

ADV SELEKA SC :    Yes,  that  is  the point  I  was making 

because we provide wi th elect ronic vers ions.    

ADV BARRIE SC :    Yes,  but  . . . [ intervenes]   

ADV SELEKA SC :    So i t  is not  hard copies Chai r.    20 

ADV BARRIE SC :    May I . . .?  L ike you and I  . . . [ intervenes]   

CHAIRPERSON :    Okay I  am not  sure [ laughs]    

[Part ies intervening each other – unclear]  

ADV BARRIE SC :    . . .on this point .   We are not  provided 

wi th electronic access to al l  the bundles.  
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CHAIRPERSON :    H’m.  

ADV BARRIE SC :    These were the only bundles that  we 

received electronical ly.  

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    I  have. . .   I f  I  my learned f r iend wants to  

ask quest ions about th is bundle,  Mr Koko wi l l  be able to deal  

wi th i t ,  I  am sure.  

CHAIRPERSON :    H’m.  

ADV BARRIE SC :    So that  is f ine.  

CHAIRPERSON :    Yes.  10 

ADV BARRIE SC :    For th is l imi ted purpose.   

CHAIRPERSON :    Ja,  ja.  

ADV BARRIE SC :    To refer to th is bundle.  

CHAIRPERSON :    Ja,  but  for . . . [ intervenes]   

ADV BARRIE SC :    We are going to  come back.  

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    And we would then real ly l ike to be put  in 

possession of  the bundles.  

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    E lect ronical ly.   In any old way,  use home 20 

inspect ion.  

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    But  i f  i t  is l ike . . . [ intervenes]   

CHAIRPERSON :    No,  no.   That  is a l r ight .  

ADV SELEKA SC :    Yes.  
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CHAIRPERSON :    Okay.   So I  th ink Mr Barr ie says okay for 

purposes of  today,  that  is f ine.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    But  for future,  please give them the 

. . . [ intervenes]   

ADV SELEKA SC :    Give them the bundles . . . [ intervenes]   

CHAIRPERSON :    . . .a l l  the mater ia ls that  you use,  ja .   Okay 

al r ight .    

ADV SELEKA SC :    Yes,  Chai r.   Then page 37 of  Eskom 

Bundle 11.   Three,  seven.   Eskom Bundle 11.   Chai r,  th is 10 

. . . [ intervenes]   

CHAIRPERSON :    We are at  seven o’clock.   I  th ink we 

should t ry and wrap up i f  we can.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    37.   Yes,  cont inue.  

ADV SELEKA SC :    Thank you.   Chai r,  th is is a t ranscr ipt  of  

Ms Molefe’s test imony at  the Parl iamentary Port fo l io  

Commit tee.    

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    You wi l l  see that  th is t ranscr ipt  is dated 20 

8 November 2017. 

CHAIRPERSON :    H’m? 

ADV SELEKA SC :    The start ing page is  page 20 

Chairperson.    

CHAIRPERSON :    Just  say that  again.  



11 DECEMBER 2020 – DAY 323 
 

Page 222 of 232 
 

ADV SELEKA SC :    The start ing page of  the t ranscr ipt  is 

page 20.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    But  the port ion I  want to read is in  – is 

on page 37.   Against  miss . . . [ intervenes]   

CHAIRPERSON :    Ja,  I  am not  sure.   I  th ink you are 

confusing me.  

ADV SELEKA SC :    Oh.  

CHAIRPERSON :    You said page 37 and I  went there.   Then 

you said page 20.  10 

ADV SELEKA SC :    Oh.   What I  am explaining is.   The 

t ranscr ipt  Chai rperson starts on page 20.    

CHAIRPERSON :    Okay.    

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Paginated page 20.  

ADV SELEKA SC :    Paginated page 20.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    The passage I  want to read f rom is on 

page 37.  

CHAIRPERSON :    Ja,  I  am there.  20 

ADV SELEKA SC :    Yes,  okay.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    And that  is against  Ms Molefe ’s name 

Chairperson.   You get  the f i rst  two names.  Honourable 

Mazzone and then Ms L. .   Is that  Ngcanga?   
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CHAIRPERSON :    Ja,  just  . . . [ intervenes]   

ADV SELEKA SC :    Thabiso(?).    

CHAIRPERSON :    You can skip that .  

ADV SELEKA SC :    That  is r ight .   Let  me skip that .   [ laughs]    

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Then there is Ms Tsholofele Molefe.   And 

there – Chai r,  the paragraph I . . .   Wel l ,  just  let  me read i t  

quickly.   I t  says:  

“Thank you,  Chai r.   I f  I  can address the issue of  my 

suspension?  I  th ink Dr Lingenye(?)  had also asked 10 

a quest ion on which I  have just  real ised that  I  d id 

not  respond to.  

You know i t  is real ly a di ff icul t  one because to a 

large extent  I  would be speculat ing but  the issues 

around our  suspension did not . . .  and out  on the day 

that  the same meet ing took place.  

I  have been informed by people,  you know, f rom 

var ious areas that  there are news out  there that  we 

are going to be suspended because we – we are not  

playing bal l  or we do not  understand the mandate.  20 

And when I  looked at  why – would be suspended – 

what I  have I  done?  I  knew exact ly that  I  have said 

no to which I  th ink would lead to my suspension.  

In fact ,  I  had heard,  I  th ink a couple of  days before 

our suspension. . . ”  
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 I  was,  stand the words,  not  fu l ly typed out .  

“ . . . there is a board meet ing coming and you would 

be suspended on that  board meet ing.  

Because i t  was a rumour,  I  d id not  have factual  

evidence to i t .   So I  real ly ignored i t . ”  

 But  th is is the par t  Chair  I  want .   She says:  

“But  what I  remember viv id ly happening on the day,  

the day before the suspension,  I  had a st rategic 

session wi th my team.  

And one of  my di rect  reports,  Nomkuleko Felete(?). . .  10 

 There they typed Fele(?).    

“ . . .came to me in panic saying he(sic) has just  

received a cal l  f rom Mr Matshela Koko saying that  

she must  come to Melrose Arch and she asked me 

why do I  not  go?  Why must she go there?  And I  

said I  have no idea . . . [ intervenes]   

CHAIRPERSON :    Sorry Mr Seleka.   I  quickly have gone 

through . . . [ intervenes]   

ADV SELEKA SC :    Have you gone through i t  Chai r? 

CHAIRPERSON :    I  am not  sure what is di fferent  in that  20 

passage.  

ADV SELEKA SC :    Correct  Chai r.  

CHAIRPERSON :    She says f rom what we have read in her 

aff idavi t .  

ADV SELEKA SC :    Yes,  thank you,  Chai r.   I f  we have just  
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gone through i t .   Mr Koko – I  can see his ant ic ipat ing my 

quest ion.   Mr Koko,  th is test imony which is exact ly the same 

as in that  paragraph 27 of  her aff idavi t  was done on the – 

was given on the 8t h of  November 2017.   You know that  

exact ly,  is i t  not? 

MR KOKO :    I  beg your pardon? 

ADV SELEKA SC :    Do you know that  exact ly,  is i t  not? 

MR KOKO :    Do know what  

ADV SELEKA SC :    That  she gave this test imony on the 

8t h of  November 2017.  10 

MR KOKO :    That  is correct  Chai r.  

ADV SELEKA SC :    And at  that  t ime, th is Commission had 

not  been establ ished.    

MR KOKO :    That  is correct  Chai r.  

ADV SELEKA SC :    So this Commission or the team of  the 

invest igators could not  have done what you al lege in your 

aff idavi t  in paragraph – the paragraph I  have read.    

ADV BARRIE SC :    What page? 

ADV SELEKA SC :    157.  

CHAIRPERSON :    The point  that  . . . [ intervenes]   20 

ADV SELEKA SC :    You want to answer the quest ion? 

CHAIRPERSON :    . . . is being made Mr Koko by Mr Seleka is 

that .   You said that  miss. . .   Was i t  in regard to Ms Molefe or 

. . . [ intervenes]   

ADV SELEKA SC :    Ms Molefe.  
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CHAIRPERSON :    Ms Molefe.  

ADV SELEKA SC :    Ms Molefe.  

CHAIRPERSON :    She gave – in react ion to her vers ion,  you 

said wel l  you think she must  be precognise by the 

invest igators of  th is Commission.   I  th ink Mr Seleka is  

saying,  but  here before this Commission was establ ished,  

she was given the same version.   So how come you say she 

is giv ing this version because she has been precognise? 

MR KOKO :    Chai r,  the. . .   Here is the point .   And i t  is not  a 

single event .   I t  is – there is a t rend.   There is a t rend that  10 

starts wi th  the Parl iamentary Inqui ry on Eskom on State 

Capture.   And the only d i fference between here and in 

par l iament is,  I  th ink we got  a bet ter Chair  here that  asks 

di ff icul t  quest ions.    

 But  the tendency of  invest igators to given this purpose 

and then come and just  fo l low that  l ine,  that  is what I  am al l  

about .    

 Instead of  saying we had to but  where is your evidence?  

Where are the people you say cal led you?  Let  us interview 

those people.   You say four people have met wi th the 20 

chairman.  Where are those people?  Let  us interv iew those 

four  people.   Nobody is te l l ing me about  that .   And that  is the 

point  I  am making.  

CHAIRPERSON :    So are you then suggest ing now that  she 

gave that  version to – in par l iament because somebody,  
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whether they were invest igators or  whatever,  that  they have 

deal t  wi th her,  a lso precognise her? 

MR KOKO :    I  am saying exact ly that  Chai r.  

CHAIRPERSON :    To. . .   So the invest igators of  th is 

Commission and whoever was – may have been involved in 

regard to her par l iamentary appearance,  also did the same? 

MR KOKO :    I  am saying exact ly that .  

CHAIRPERSON :    Ja.  

MR KOKO :    I f  I  have to be bl ind about i t .   I t  is the same.  

CHAIRPERSON :    Okay al r ight .   Mr Seleka.    10 

ADV SELEKA SC :    Chai r,  I  th ink the documentat ion speak 

for themselves and I  have no further quest ions.  

CHAIRPERSON :    Okay al r ight .   Mr Barr ie,  i t  may wel l  be 

that  you would want to re-examine at  the end of  everything 

or  did you want to – do you have some re-examinat ion for  

th is evidence? 

ADV BARRIE SC :    Yes,  Chai r.   Chai r,  i t  is  a  matter of  t ime.   

The re-examinat ion wi l l  take a substant ia l  per iod of  t ime but  

what I  do want to  do is,  because the issues that  have been 

debated wi th the wi tness here today,  have al l  been deal t  wi th 20 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    . . . in the aff idavi t  . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    . . . that  was . . . [ in tervenes]   
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CHAIRPERSON :    Handed up.  

ADV BARRIE SC :    Wel l ,  i t  has not  yet  been handed up.  

CHAIRPERSON :    Oh.  

ADV BARRIE SC :    That  is the real  point  I  want to make.  

CHAIRPERSON :    Okay,  okay.  

ADV BARRIE SC :    So his more comprehensive responses 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    . . . to th is whole issue . . . [ intervenes]   

CHAIRPERSON :    Ja.  10 

ADV BARRIE SC :    . . .are contained in here and the or ig inal  

of  th is has apparent ly been taken by the person on the 

Commission’s staff  who prepares the bundles.  

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    And – but  these have al ready been given 

page numbers.  

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    Bundle 15.  

CHAIRPERSON :    H’m? 

ADV BARRIE SC :    So on that  basis,  i f  I  may hand up to you 20 

. . . [ intervenes]   

CHAIRPERSON :    Ja,  okay.  

ADV BARRIE SC :    . . .a copy of  the signed aff idavi t .  

CHAIRPERSON :    Okay.  

ADV BARRIE SC :    Then short ly,  the accompanied bundle 
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which is going to be a substant ia l  bundle . . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV BARRIE SC :    . . .wi l l  be made avai lable elect ronical ly 

. . . [ intervenes]   

CHAIRPERSON :    Okay.  

ADV BARRIE SC :    . . . to the secretar iat .  

CHAIRPERSON :    Yes.  

ADV BARRIE SC :    But  the issue here is that  the matters 

that  have been ra ised are deal t  wi th in th is aff idavi t  in great  

detai l .  10 

CHAIRPERSON :    Ja,  okay.  

ADV BARRIE SC :    And you wi l l  f ind that  f rom paragraph 51 

on page 18 o f  t he  a f f idav i t  i t se l f .   I  see  i t  has  no t  been  

numbered in  acco rdance w i th  bund le  15 .  

CHAIRPERSON:    Yes.  

ADV BARRIE:    And we wou ld  argue,  Mr  Cha i rman,  that  

you shou ld  have  regard  to  what  i s  in  th is  a f f idav i t  in  th is  

regard .   S im i la r  mat te rs  have been dea l t  w i th  in  the  

or ig ina l  a f f idav i t  bu t  in  the  meant ime what  has happened is  

tha t  the  ev idence  has come ava i lab le  tha t  on  the  10  March  20 

Ms Dan ie l s  was par t  to  a  document  tha t  was exchanged  

w i th  Mr  Sa l im Essa.  That  i s  o f  ve ry  c ruc ia l  impor tance to  

where  the  t ru th  l ies .  

 I  wou ld  a l so  po in t  ou t  tha t  the  passage tha t  was  

re fer red  to  in  Ms Mole fe ’s  ev idence before  the  
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par l iamentary  commiss ion  makes  fo r  in te res t ing  read ing  

and i t  does not  accord ,  bu t  tha t  i s  fo r  you to  look  in to ,  w i th  

what  was sa id  to  the  Commiss ion .   What  she d id  repor t  a t  

tha t  s tage is  apparent ly  tha t  Ms Vi le t i  came to  her  and sa id 

Mr  Koko wants  her  to  come to  Me l rose Arch  and tha t  was 

a l l  and tha t  she then la te r  lea rn t  the  fo l low ing day tha t  the  

four  peop le  who were  go ing  to  ac t  in  the  pos i t ions  o f  the  

suspended peop le  had a l l  been ca l led  to  Mel rose A rch .  

 Now what  has happened about  tha t  vers ion  o f  

events ,  we have no idea but  we jus t  want  to  po in t  ou t  tha t  10 

i t  i s  any event  inev i tab le  tha t  over  a  passage o f  t ime there  

are  go ing  –  conf l i c ts  a re  go ing  to  s ta r t ,  peop le  s ta r t  –  and  

you are  fu l l y  exper ienced there ,  peop le  ac tua l l y  s ta r t  

be l iev ing  what  i s  impr in ted  in  the i r  m inds and i t  makes the  

fac t - f inde r  o r  the  t r ie r  o f  fac ts  ve rs ion  ve ry  d i f f i cu l t .    

Bu t  the  po in t  tha t  we are  mak ing  is ,  there  are  o f  

course  avenues  wh ich  can be  fo l lowed to  t rack  the  

movements  o f  peop le .   The ce l l  phone compan ies  know 

where  ca l l s  a re  rece ived and where  they a re  made f rom.  

CHAIRPERSON:    Ja .  20 

ADV BARRIE:    Because they know which  towers  have 

been ac t iva ted .  

CHAIRPERSON:    Ja .  

ADV BARRIE:    So  i f  somebody says I  was a t  Me l rose Arch  

but  i t  then appears  he  was on h is  way to  Wi tbank,  you can 



11 DECEMBER 2020 – DAY 323 
 

Page 231 of 232 
 

know about  i t .  

CHAIRPERSON:    Ja .  

ADV BARRIE:    That  ev idence is  ava i lab le  prov ided o f  

course  tha t  you ask  fo r  i t .  

CHAIRPERSON:    Ja .  

ADV BARRIE:    And so  tha t  i s  the  issue,  i s  eventua l l y  one  

looks fo r  concre te  ev idence.   Ev idence tha t  cannot  be  

cont ravened by  the  mere  say-so  o f  w i tnesses.   But  we  

make the  po in t  tha t  we have dea l t  w i th  these  issues  

comprehens ive ly  in  th is  a f f idav i t  and we now p lace i t  10 

be fore  you.  

CHAIRPERSON:    Ja .  

ADV BARRIE:    So  tha t  i t ,  I  wou ld  imag ine ,  becomes 

ava i lab le  fo r  pub l i c  consumpt ion  as  we l l .  

CHAIRPERSON:    Wel l ,  I  assume you have g iven  one to 

…[ in tervenes]  

ADV BARRIE:    As  I  say  I  am not  …[ in tervenes]  

CHAIRPERSON:    Or  you say the  Commiss ion  a l ready has?  

ADV SELEKA SC:    No,  i t  was g i ven before  we s tar ted .  

ADV BARRIE:    Yes,  yes ,  my learned f r iend has i t  and the  20 

or ig ina l  has gone  o f f  to  be  cop ied .  

CHAIRPERSON:    Oh,  okay,  no  tha t  i s  f ine .  

ADV BARRIE:    The po in t  tha t  I  am mak ing  is  tha t  i t  i s  

go ing  to  take  t ime,  the  re -examina t ion  because we w i l l  take  

you th rough th i s  a f f idav i t .  
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CHAIRPERSON:    Ja .   No,  tha t  i s  f ine .  

ADV BARRIE:    And so  tha t  i s  go ing  to  take  some t ime.   

CHAIRPERSON:    Okay.  

ADV BARRIE:    Thank you.  

CHAIRPERSON:    Okay,  thank you .  

ADV BARRIE:    And thank you fo r  [ ind is t inc t ]  03 .39  

yesterday.  

CHAIRPERSON:    Okay.   No,  tha t  i s  a l r igh t .   Thank you 

very  much to  eve rybody.   Thank you,  Mr  Koko,  thank you,  

Mr  Bar r ie ,  thank you eve rybody,  thank you Mr  Se leka and  10 

your  team and the  s ta f f .   We a re  go ing  to  ad jou rn  now.   

Th is  i s  the  las t  hear ing  o f  the  Commiss ion  th is  year.   The 

next  hear ing  w i l l  be  next  year  in  January  and the  da te  w i l l  

be  announced.   We ad journ .  

INQUIRY ADJOURNS SINE DIE  

 


