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PROCEEDINGS RESUME ON 07 DECEMBER 2020

CHAIRPERSON: Good morning Mr Seleka, good morning

everybody.

ADV SELEKA SC: Good morning DCJ.

CHAIRPERSON: Are you ready?

ADV SELEKA SC: Yes Chairperson.

CHAIRPERSON: Yes.

ADV SELEKA SC: Thank you. Chairperson this week the

commission from the Eskom work stream will be leading
evidence on what we have referred to as the transections
and it is mainly the Tegeta issues emanating from some of
the evidence that was led in phase 1 in regard to the pre-
payments decisions made by the board.

Just by way of introduction in regard to that
Chairperson back in 2015 and 2016 Eskom did some
decisions — took some decisions in regard to a company
called Optimum Coal Mine.

This mine Chairperson was at that time in some
challenging position in regard to mining and the provision
of coal to Transnet — to Eskom | beg your pardon and it
was seeking to negotiate better deals with Eskom.

There was some cooperation agreement concluded
in 2014 which was to serve before the board. That
cooperation agreement with an addendum to the coal

agreement that existed at the time in order to amend the
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terms of the agreement in regard to pricing served before
the BTC in April.

The BTC did not make a decision Chairperson it
referred the matter to the board. The timing is important
because this matter was referred to the board on the 23
April 2015.

The board did not make a decision on the issue
rather it decided to refer it to the newly seconded Mr Brian
Molefe the announcement of whom was made on the 17
April 2015 by Minister Lynne Brown to second him.

The gains that had been made in the negotiation
process with Optimum saw the beginning of the end of that
process Chairperson as Mr Molefe then terminated the
cooperation agreement, terminated negotiations
agreements, insisted on Optimum continuing to provide
coal to Eskom.

CHAIRPERSON: Ja as | recall one or other previous

witness who testified on the matter — on the transaction |
think may — it may have been | think probably it was Mr —
Is it Ephron from...

ADV SELEKA SC: Ephron.

CHAIRPERSON: Ephron.

ADV SELEKA SC: Yes.

CHAIRPERSON: Yes that they had — they had reached an

understanding with various officials or structures within

Page 4 of 249



10

20

07 DECEMBER 2020 — DAY 319

Eskom who supported the proposal they had made for an
adjustment | think on the price of coal. And there was a
memorandum that was placed before the board.

ADV SELEKA SC: Yes.

CHAIRPERSON: Which had the support of management.

ADV SELEKA SC: Correct Chair.

CHAIRPERSON: Of Eskom.

ADV SELEKA SC: Yes.

CHAIRPERSON: But when that matter came before the

board Mr Brian Molefe had joined Eskom about three days
before

ADV SELEKA SC: Correct Chair.

CHAIRPERSON: And his arrival saw a complete change of

attitude on the part of Eskom towards the deal that had
been proposed and been supported by various levels of
management.

ADV SELEKA SC: Yes.

CHAIRPERSON: And he adopted quite a hard line towards

them.

ADV SELEKA SC: Towards Optimum.

CHAIRPERSON: Yes. Maybe it was justified to do so

maybe it was not but | do recall that part of the evidence.

ADV SELEKA SC: Yes.

CHAIRPERSON: That there seemed to have been — he

seems to have taken a very hard line.
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ADV SELEKA SC: Yes.

CHAIRPERSON: Towards them. Yes.

ADV _SELEKA SC: Yes Chair. Yes indeed Chairperson.

So there the board on the 23 April 2015 does not decide
the matter. It refers to Mr Molefe who had just arrived and
in fact in the same meeting you see the board making its
first decision in regard to the secondment of Mr Molefe.

The approved the secondment which was effective
to start effectively on the 20 April 2015. And the handling
of the matter then leads to the termination, the
enforcement of the 10.1 billion penalties which | might add
while referring to them Chair once Tegeta obtained
Optimum - acquired Optimum the — the penalties of 2.1
billion they get settled with Tegeta at R599 million but
there are still deductions to be made to that amount.

The payable amount ultimately is only R255 million
to be paid over 20 months Tegeta still defaults on that
amount. It pays hardly half of that and immediately
thereafter it goes into business rescue.

So Eskom although it used the — a huge amount
against Optimum it reduced it significantly when Tegeta
was the owner of the mine.

And then by the decisions regarding pre-payments
which are made in favour of Tegeta and the narrative is

that there are pre-payments made on an urgent basis.
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The first one by Round Robin, the other one by
telephone conference were made on an urgent basis for a
different purpose — an ulterior motive. That motive being to
assist Tegeta in the acquisition of Optimum.

There will be two submissions in respect of both
decisions made and we will deal with the motivation
contained in those submissions and the witnesses will be
asked questions relative to the validity or otherwise of
those motivations Chairperson.

We have that - that is the evidence and the
elements of it will unfold Chairperson during the evidence
of the various witnesses this week. | think that sums up
what we have to do this week.

CHAIRPERSON: You may wish as you proceed with the

evidence of various witnesses you may wish to try and
identify areas that are really not in dispute that have been
testified to by other people and focus on those where they
are — there may be disputes.

ADV SELEKA SC: Yes Chair.

CHAIRPERSON: If possible.

ADV SELEKA SC: Yes Chair.

CHAIRPERSON: Ja okay alright.

ADV SELEKA SC: Yes. Yes | am — ja — with that in mind

Chair the persons that will be called mainly today are

those that — | mean this week are those that for lack of a
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better word implicated in the masterminding of these
transactions. Thank you Chair.

So the first witness this week Chairperson is Ms
Suzanne Daniels. She was the Company Secretary in 20 —
from October 2015 at Eskom and she is ready to take the
oath.

CHAIRPERSON: Do remember to raise your voice you

have a soft voice.

ADV SELEKA SC: Ja.

CHAIRPERSON: So do remember to raise your voice.

ADV SELEKA SC: Indeed Chairperson.

CHAIRPERSON: Hm.

ADV SELEKA SC: So the first witness is Ms Suzanne

Daniels who was the Company Secretary from October
2015 at Eskom and she is ready to take the oath.

CHAIRPERSON: Okay please administer the oath or

affirmation.

REGISTRAR: Please state your full names for the record.

ADV SELEKA SC: Suzanne Margaret Daniels.

REGISTRAR: Do you have any objections to taking the

prescribed oath?

MS DANIELS: No.

REGISTRAR: Do you consider the oath to be binding on

your conscience?

MS DANIELS: Yes.
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REGISTRAR: Do you solemnly swear that the evidence

you will give will be the truth; the whole truth and nothing
else but the truth; if so please raise your right hand and
say, so help me God.

MS DANIELS: So help me God.

CHAIRPERSON: Welcome back Ms Daniels. Thank you

for coming back. Alright. You may proceed Mr Seleka.

ADV SELEKA SC: Thank — thank you Chair. Thank you

Chair.

ADV SELEKA SC: Chairperson we using Eskom Bundle 18

— 18 Exhibit U34.

CHAIRPERSON: Ja okay.

ADV _SELEKA SC: Ms Daniels affidavit is found on page

236.

CHAIRPERSON: Yes Ms Daniels looks like she wants to

say something.

MS DANIELS: Yes please Mr Chairperson.

CHAIRPERSON: Yes.

MS DANIELS: May | please make a few remarks it will not

take long before we start?

CHAIRPERSON: Okay five minutes, ten minutes?

MS DANIELS: It should not be...

CHAIRPERSON: A few min — okay alright.

MS DANIELS: It should not be that long.

CHAIRPERSON: Okay go ahead.
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MS DANIELS: Thank you Chairperson. Thank you for the

opportunity to make a few remarks before | deal with the
questions.

| appreciated right from the start that going public
with my disclosures on state capture at Eskom would bring
both positive and negative feedback. Since making my
disclosures | have been maligned and attacked as a
disgruntled opportunist seeking some form of redemption.

What is particularly galling is that the parties who
have set out to crucify me and paint me as the villain are
part of the crew who in fact are beneficiaries of the
proceeds of state capture.

What | did not realise is how close being a whistle
blower is to being a scapegoat. It would appear from my
treatment that unless you are a whistle blower who has
made exactly zero mistakes you are likely to become an
object of scorn.

Very few whistle blowers are pristine. Very few of
us carry a halo and yet we try to do the right thing and
expose wrongdoings even when some of the exposure may
have affect our own reputations.

When | made my disclosures | admitted to the
errors | have made and explained their contents. My
admissions are a mark against my name that has served

those with far greater culpability in the wrongdoing at
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Eskom very well.

There are people with greater power than me.
People who unlike me benefitted from their actions. These
are people who now use Suzanne Daniels as a scapegoat
for their wrongdoing.

| have nothing. | have lost everything. | may not
be able to work in my profession again. Financial and
professional ruin is often the lot of whistle blowers. Not to
speak of death threats and constant fear. My daughter is
now abroad because of the threats we received.

When the drivers testified here before the
commission Mr Chairperson my blood ran cold when they
repeated the messages they received.

| received those same messages verbatim only
difference was mine was anonymous. The other threats |
mentioned the last time | testified. | watched Mr Koko’s
testimony here before the commission last week and | was
stunned at how matters unfolded. He made a number of
spurious allegations that went unchallenged as they did not
make their way into his affidavit.

Chairperson Mr Koko has sought in this commission
to insinuate and it was | rather than him who was the link
between Mr Essa’s designs and various nefarious decisions
at Eskom.

However smoothly he talked anyone who knows or
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has dealt with Mr Koko knows this to be untrue. Listening
to him seeking to advance his version with selective
anecdotes and unrelated events | could only think of the
remark of a prominent former investigative journalist. | will
put his remark a little bit more delicately.

He said Mr Koko was Mr Essa’s indentured servant.
Or maybe pet comes closer to the original remark because
they communicated all the time like a boss micromanaging
an underling.

And those of us lower down the chain of command
were all prevailed upon or manipulated or misled in various
ways to ensure that Mr Koko’'s true principles were
satisfied.

| have alerted the commission and other institutions
to the extent of Mr Koko and Mr Essa’s communications
which proves the depth of their relationship. | do not have
this proof myself in the form of call logs or memory caches
or data usage. | do not have the power to obtain those
kinds of records.

But the commission presumably has the power to
obtain these records and thus to readily corroborate what |
say about Mr Koko being the true conduit for Mr Essa and
Gupta instructions into Eskom.

In addition evidence of emails, overseas trips and

meetings at the Saxonwold compound have emerged
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through various sources and | wish to make particular
reference to Mr Koko's testimony before the Parliamentary
Portfolio Committee.
In that testimony Mr Koko confirmed
1. That he knew Mr Essa.
2. That he had visited Mr Essa at his offices at Melrose
Arch.
3. That he had actually had a meeting with Mr Essa to
discuss the Trillian payments.
So other Eskom rollers have — sorry — other Eskom role
players have testified here like Dr Ngubane and Ms Klein
and | am sure more will appear in the coming days all were
in the positions of power far greater than to that which |
ever held.

The all had far more to gain than me whether
financially or by way of power from the bad decisions made
at Eskom. By virtue of my role these decisions flowed
through — flowed past or through me and for this reason |
am a handy scapegoat for some of them.

What also unites these people is the treatment at
this commission. While their testimony with all due respect
Chairperson attracted mainly geniality and chuckles and
questions that provided a platform for their version to
credibly emerge my own prior experience here is different.

My testimony plainly provoked incredulity in you

Page 13 of 249



10

20

07 DECEMBER 2020 — DAY 319

very pointed cross-examination and even statements that
indicated free judgments. These are obviously my
subjective views Chairperson and | do not want to play the
victim.

| welcome the interrogation and | accept that you
may descend into the arena however when my accusers or
higher social and political rank than me do not also get the
same hard ball questions this leaves a bitter taste in my
mouth.

Their stories plainly provided the same openings for
interrogation and an impeachment and yet none who faced
insistent requests that they concede that their versions
conflicted with their duties or common sense. You have an
extremely difficult job Chairperson and | ascribe no ill-tent
or personal biased to you at all but we cannot have a
situation where witnesses on different scales of the same
dispute of facts receives such a disparate treatment from
the bench which is my impression of my situation.

To conclude my own evidence about Mr Koko’s role
and the suspected role of other people in facilitating Mr
Essa and the Gupta interests of Eskom here at Eskom can
be corroborated by me.

But | hope that just as much as the commission has
quite inter-harshly interrogated my version of events it will

also energetically use its powers to corroborate my version
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also.
Thank you for listening.

CHAIRPERSON: Well Ms Daniels we both the evidence

leaders and myself want to be fair to everybody but we
accept that people will have their views about whether we
are fair or we are not fair and as for me while | care that
people see that we are fair | am not going to try and make
sure that it is their kind of fairness that | use. It is
fairness as | understand it that | will use — that | have
always understood that | will use.

You and other people might think differently both in
regard to the evidence leaders and in regard to me but we
will always — | certainly will always follow fairness as |
understand it which might differ from your fairness as you
expect it — to understand it and somebody else that will
stick to the fairness as we understand it.

When it comes to the questioning of witnesses there
are various factors that — that count. Today you might be
questioned in a certain than which is different from the way
you might be questioned three months later. When certain
investigations have been completed that were not
completed when you appeared for the first time there are
various factors that — that come in.

So — but as | say the public and individuals who are

implicated or not implicated are free to have their own
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understanding of whether we are being fair to witnesses
and to implicated persons. But as | say | am not going to
change anything just because somebody might think this is
fair or not fair. | have a certain understanding of fairness
that | am following and that is the fairness that | am going
to use.

As | say if you appear today you might be
questioned in a certain way because of certain
circumstances. Maybe the investigation into certain
matters in which you are alleged to have been involved
have not — has not been completed.

When you appear later on and that investigation has
been completed you might be questioned in a different way.
Or certain information might not have been confirmed at a
certain time and at a certain time it is confirmed then you
are confronted with it.

But we - we are not going to try and follow
anybody’s program. We will follow only the commission’s
program of how we do things.

But throughout we remain committed to do the best
we can to be fair to everybody as we understand fairness.
Okay. Alright.

MS DANIELS: Thank you Mr Chairman as | said thank you

for allowing me to speak.

CHAIRPERSON: Ja. Mr Seleka | do not know if you want
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to say anything arising out of Ms Daniels’ remarks?

ADV SELEKA SC: Ja Chair | might add that to — what the

Chairperson is saying Ms Suzanne Daniels — Ms Daniels it
also depends on the level of a person’s involvement in
what we find in the investigation. As the Chairperson says
the manner of pursuing questions against an individual
witness tends on what the evidence is and what it points in
regard to the individual witness.

So | concur with the Chairperson on that point.

MS DANIELS: It is not intended to be a debate Mr

Chairman | — sorry | — it was not intended to be a debate or
anything | was just expressing my subjective view.

CHAIRPERSON: For some reason | struggle to hear you; |

do not know why in terms of what you are saying. Just try
again.

MS DANIELS: Okay. | was not intending it to be a debate

Mr Chairperson it was just my subjective view.

CHAIRPERSON: No, no, no, no, nobody wants...

MS DANIELS: | do not concede...

CHAIRPERSON: Nobody wants it to be a debate.

MS DANIELS: Yes.

CHAIRPERSON: You said something and | said something

so that you know what my position is and the evidence
leader said what he had to say and we move on.

MS DANIELS: Okay thank you.
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CHAIRPERSON: Okay alright.

ADV SELEKA SC: Thank you Chairperson. Ms Daniels the

bundle in front of you contains an affidavit on page 236 —
now you follow the page numbering on the top left hand
corner — page 236. Between tramlines is affidavit on
transactions.

MS DANIELS: Yes | am there.

ADV SELEKA SC: You see that. This affidavit runs up to

page 267.

MS DANIELS: Yes | am there.

ADV SELEKA SC: Yes. There is a signature there by the

deponent do you confirm that to be your signature?

MS DANIELS: Yes | confirm that is my signature.

ADV SELEKA SC: On 30 November 2020.

MS DANIELS: Yes that is the correct date.

ADV SELEKA SC: And you confirm the affidavit to be your

affidavit then?

MS DANIELS: Yes that is my affidavit.

ADV SELEKA SC: Thank you Chair. Chairperson it is part

of the Reference Bundle.

CHAIRPERSON: You - you refer to a Reference Bundle

but the bundle | have with me is Eskom Bundle 18. | do
not know what Reference Bundle is supposed to mean.

ADV SELEKA SC: Oh yes Eskom Bundle.

CHAIRPERSON: Reference Bundle is normally used for
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documents other than affidavits.

ADV SELEKA SC: Yes.

CHAIRPERSON: As well as legislation and things like that.

So | am not sure.

ADV SELEKA SC: Sorry Chair. Let us go with Eskom

Bundle 18.

CHAIRPERSON: Ja.

ADV SELEKA SC: It is Exhibit U34 and we could mark the

affidavit of Ms Suzanne Margaret Daniels as Exhibit 34.1.

CHAIRPERSON: 34 without the U or U34.17

ADV SELEKA SC: U34.1.

CHAIRPERSON: Ja okay. The affidavit of Ms Suzanne

Margaret Daniels starting at page 236 is admitted as
Exhibit U34.1.

ADV SELEKA SC: Thank you Chairperson.

CHAIRPERSON: You nevertheless might wish to consider

whether that writing there that says Reference Bundle is
correct or whether it will just cause confusion?

ADV SELEKA SC: Ja.

CHAIRPERSON: Because a Reference Bundle will

normally not ...

ADV SELEKA SC: Correct Chair.

CHAIRPERSON: Will not include affidavits and so on.

ADV SELEKA SC: Correct Chair.

CHAIRPERSON: Ja.
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ADV SELEKA SC: Yes.

CHAIRPERSON: Okay alright.

ADV SELEKA SC: Ms Daniels a great deal of the evidence

on the Tegeta matter was led in phase 1 of the commission
and | would like you to tell the Chairperson and as we go
along we will indicate what has come before this
commission so that it does not have to be traversed.

But we would like you to indicate to the Chairperson
in regard to the Tegeta matter in 2015 when do you first
become involved or faced with this matter?

MS DANIELS: Mr Chairman | first become involved in the

developments that would culminate in the decision by the
board say at the 1.68 million to Tegeta.

ADV SELEKA SC: Ja.

MS DANIELS: And that was in and around November

2015.

ADV SELEKA SC: | think | cannot hear you also.

MS DANIELS: Oh.

CHAIRPERSON: Ja.

ADV SELEKA SC: You need to adjust your microphone.

CHAIRPERSON: There is a problem.

ADV SELEKA SC: Ja.

CHAIRPERSON: Is it hot — can we switch off the air

conditioner? Will it be hot for people?

ADV SELEKA SC: Ja the...
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CHAIRPERSON: Or shall we switch it off for the — for a

certain time and if there are complaints then we can switch
it on.

ADV SELEKA SC: | do not see the Reverend here.

CHAIRPERSON: | think somebody will — or put it down a

bit not — because it also makes some noise. Okay alright.

MS DANIELS: Mr Chairman, | became involved in the

developments that we had that culminated in a decision by
the board to prepay R 1.68 billion to Tegeta in and around
November 2015.

CHAIRPERSON: Yes. What was your position in the

company at the time? Where you company secretary?

MS DANIELS: Yes, Mr Chairman. At the time, | held the

position of Company Secretary to which | had been
appointed on the 18t of October 2015.

CHAIRPERSON: In November 20157

MS DANIELS: [No audible reply]

CHAIRPERSON: In November 20157

MS DANIELS: October 2015. | had to ...[intervenes]

CHAIRPERSON: You became Company Secretary in

October?

MS DANIELS: Yes.

CHAIRPERSON: But your involvement in the matter was in

November. Is that right?

MS DANIELS: That is correct.
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CHAIRPERSON: Yes.

ADV SELEKA SC: So what ...[intervenes]

CHAIRPERSON: Well, maybe Mr Seleka because we have

got to also assist the public to follow what is happening.

ADV SELEKA SC: Yes.

CHAIRPERSON: It might be necessary to just through

Ms Daniels inform the public what this whole transaction was
about.

ADV SELEKA SC: Yes.

CHAIRPERSON: Ja, before we proceed.

ADV SELEKA SC: Yes. Yes, Ms Daniels from the evidence

that was led. The Commission understand that the Eskom
Board were — was considering the — it took part in discussion
that had to do with the acquisition by Tegeta or Oakbay of
Optimum.

Optimum was, at the time, providing coal to Eskom in
terms of a Coal Supply Agreement that dated back to 1983.
The mine had exchange hands over time and at this time and
point, the mine was owned by Glencore.

Glencore owned Optimum Holdings. Optimum Coal
Holdings which was a holding company of Optimum Coal
Mine.

Now during this time, these discussions between
Optimum and Eskom to renegotiate the agreement, as | did

in my opening address, did say.
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Oakbay and Tegeta at some point, tendered to buy
Optimum. They tendered to purchase Optimum for the price
of R 2.1 billion. It would appear from the evidence that
Optimum — or rather, Tegeta and Oakbay did not have the
funds to procure their position.

As a result of which, we see steps taken within Eskom.
They seem to be independent of what is happening in regard
to this transaction. There are urgent steps taken in
December 2015 to approve a prepayment of R 1.68 billion for
Tegeta. And the reasons are given to be an emergency
supply of coal.

That prepayment is agreed to by the board but the very
next day, it was changed into a guarantee. But the decision
for a guarantee, does not go back to the board. It is done by
the CFO, on the face of it, in the terms of this evidence.

And it would appear that the guarantee of that
R 1.68 billion issued by Eskom in favour of Tegeta was a tool
used by Tegeta to show the business rescue practitioner of
OCM Optimum Coal Mine that it has the necessary funding to
pay for the purchase of the mine.

That is the one transaction. Some four months later, we
are now in 2016, April 2016 ...[intervenes]

CHAIRPERSON: |If you are going to ask her to confirm, you

might need to ...[intervenes]

ADV SELEKA SC: To ask...
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CHAIRPERSON: To ask her because by the time you are

finished, she may have forgotten.

ADV SELEKA SC: Okay thank you Chair.

CHAIRPERSON: Ja. You might get her to confirm how

much of what you have said is in accordance with her
understanding.

ADV _SELEKA SC: Yes. Oh, Chair now | get — | get the

Chairperson’s idea.

CHAIRPERSON: H'm.

CHAIRPERSON: Do you, Ms Daniels, recall those facts.

MS DANIELS: Yes, Mr Chairperson that is in accordance

with how | understood happenings to have unfolded.

CHAIRPERSON: Ja. Now could you tell the Chairperson

then what role did you play in the build-up to the decision
made by the board on the 9! of December 2015 regarding
the prepayment of R 1.68 billion?

MS DANIELS: Mr Chairperson, | think the first point of

entry for me was a meeting of the 24! of November 2015.
Mr Koko asked me to attend a meeting. It was between the
Optimum — he said it was between Eskom and the Optimum
Business Rescue Practitioners and his specific request was
to ask me to take minutes because it was going to be a
particularly important meeting. Can you hear me?

ADV SELEKA SC: [No audible reply]

MS DANIELS: Okay. So this meeting took place on about...
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In fact, it takes place on the 24" of November. The record
shows, 24 November 2015. At this meeting, | played no role.

There were - 1, other than to take minutes, and |
compared my notes with Ms Nteta, who was the Coal Supply
Manager. She was also present.

For me, at this meeting, it was my first encounter with
the Oakbay representatives, Mr Nazeem Howa and
Ms Ronica Ragavan were present together with Mr Twala.
They represented Oakbay.

Mr Marsden was there from the Optimum Business
Rescue Practitioners and there was also a representative
from Glencore but | could not recall his name but it is in the
minutes that he was there, and Mr Shaun Blankfield.

For me the meeting was significant in — it was at this
meeting that Mr Koko raised expectation on the part of
Eskom that for the sale of Optimum Mine as a — that the sale
of Optimum as a single entity would not be acceptable to
Eskom.

In the structure that Mr Seleka explained, there was a
holding company and Optimum Mine was actually run as a
subsidiary of Optimum Coal Holdings.

So there were other resources in the Optimum stable
and Mr Koko mentioned these. He emphasised that, you
know, that it would be more acceptable to Eskom that

Optimum Coal Holdings become the object of the sale.
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Amongst them, was Koornfontein Mine which was also
another source of supply to Eskom. They produced high-
quality coal at this stage.

At the point of this meeting Mr Chairman, to the best of
my knowledge, you know, the matter had not actually served
before the board in the manner brought here with the
acquisition of Optimum Coal Holdings.

So this was a new event. In fact, it was also new to the
Oakbay representatives because they pointed out that they
did not have a mandate to discuss that and that they would
have to go back to their and they would discuss it with the

Business Rescue Practitioners later that day, which |

understand...
In the minute it said at 17:30 — | am not sure if that
meeting happened in — at that time but they needed a

mandate to discuss it.

ADV SELEKA SC: So Ms Daniels, is it correct that prior to

that point or up until that point, the sale that had been
negotiated was in regard to the acquisition of Optimum Coal
Mine (Pty) Ltd?

MS DANIELS: That was my understanding from the meeting

Mr Chairman.

ADV SELEKA SC: So what you are saying is, Mr Koko was

then expanding the scope of the acquisition to include OCM

Coal Holdings, the assets belonging to OCM Optimum Coal
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Holdings?

MS DANIELS: Yes, that is correct Mr Chairperson.

ADV_ SELEKA SC.: And what was the response from

Mr Howa?

MS DANIELS: [No audible reply]

ADV SELEKA SC: Is it Mr Howa who responded?

MS DANIELS: Mr Howa responded that they did not have a

mandate to discuss the purchase of Optimum Coal Holdings
and that they needed to reconvene with the Business Rescue
Practitioner.

In my notes it said that he would have to get a mandate
from his board to discuss it with the Business Rescue
Practitioner.

ADV_ SELEKA SC: Yes. So just take us then to what

happened next, after this?

MS DANIELS: The next time | get involved is on about the

4th of December.

ADV SELEKA SC: It is about the 4th...?

MS DANIELS: Of December 2015. My apologies.

ADV SELEKA SC: 24t of December 20157

MS DANIELS: Ja.

ADV SELEKA SC: Ja. And what happens there?

MS DANIELS: Mr Koko then requested me — he was Group

Executive Generation — he requested me to assist him with

the drafting of the correspondence to the Director General of
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Mineral Resources and the document should have been titled
Optimum Coal Mine (Pty) Ltd, our supply to Hendrina Power
Station.

ADV SELEKA SC: And you had worked this time?

MS DANIELS: | cannot recall. | was at the office at that

time. | think the 4th of December might have been the Friday
afternoon.

ADV _SELEKA SC: So Mr Koko is requesting you to do

what?

MS DANIELS: To draft correspondence for him.

ADV SELEKA SC: Okay. Did you do that?

MS DANIELS: Yes, | did.

ADV SELEKA SC: Yes. And it is correspondence to what

effect?

MS DANIELS: It was really — set out in broad terms what

he wanted to say to the Director General. He wanted to
make the Director General aware of the challenges Eskom
was facing in respect of the coal supply to Eskom.

And the other supply risk that Eskom was facing and he
was not clear on the type of assistance that he wanted the
DMR to lend to Eskom.

And what | can say is, what initially started out as a
reference to Hendrina ultimately included the supply
challenges faced at Amot and Komati Power Station as well.

ADV SELEKA SC: Yes. Please turn to page 270 in your
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bundle.

CHAIRPERSON: What page?

ADV SELEKA SC: Two, seven, zero Chair.

CHAIRPERSON: H'm.

ADV _SELEKA SC: 270. Ms Daniels, can you identify the

document?

MS DANIELS: Yes, | can.

ADV SELEKA SC: Yes, what is it?

MS DANIELS: This is the letter addressed to Dr Thibedi

Ramontja, the Director General of the Department of Mineral
Resources and it was signed by Mr Koko on the
6" of December 2015 and this was the final version of the
letter that | had prepared.

ADV SELEKA SC: That you what?

MS DANIELS: That | had prepared.

ADV SELEKA SC: That you had prepared for Mr Koko.

MS DANIELS: For Mr Koko, yes.

ADV_SELEKA SC: Yes. So Dr Ramontja has testified

before the Commission. So the letter is common course.
Did you understand what Mr Koko sought to achieve by this
letter?

MS DANIELS: It was not clear at the time Mr Chairman

what he sought to achieve. It was — ja, he just — end of the
letter was: | request your assistance in this regard.

ADV SELEKA SC: Did he - did you ask him what
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assistance he sought you to obtain from the DMR?

MS DANIELS: At the time, he did not really answer the

question. | did ask him but he did not answer the question.

CHAIRPERSON:

ADV SELEKA SC:

He just wanted the put the information before the DMR.

ADV SELEKA SC: Chair, should | read certain salient

...[intervenes]

CHAIRPERSON: Yes.

ADV SELEKA SC: ...points of the letter into the record?

CHAIRPERSON: Ja, ja. H'm.

ADV SELEKA SC: Thank you, Chair. So the letter reads —

it is addressed to Dr Thibedi Ramontja:

“Dear Dr Ramontja.”
And it is Optimum Coal Mine, is the subject line, Coal

Supply to Hendrina Power Station.
“As you may be aware, Eskom has been involved in
a legal wrangle with the above supplier from August
this year.
In rather dramatic fashion, the company was placed
under business rescue and Eskom was faced with
intermittent veiled threats of liquidation while at the
same time, the Business Rescue Practitioners
reportedly sought to constructive engagement

between the parties.
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From Eskom’s perspective, it was expected that at
Lemko Operation, Optimum Coal Mine would enjoy
far more support on the condition of funding for
limited time periods that was on offer.

Optimum supplies, one of Eskom’s key contributors
to the National Power System, as Hendrina Power
Station is a stalwart in the Eskom fleet, supplying
approximately 200 00 Mega Watts to the National
Grid.

Lemko was fully aware of the dynamics and history
relating to the nature of the Coal Supply Agreement
and its structure when it concluded the sale with its
previous owner.

At the latest meetings of the parties, the Business
Rescue Practitioners together with the Glencore
representative, indicated that Optimum is being
rescued and that it would honour the contract in its
current form with no amendments.

They further advised that they will follow the
contract loot to process the Eskom claim of
R 2.2 billion.

They made it clear that they are not insisting on the
extension of the Koornfontein Coal Supply Contract
with Eskom. They insisted that the extension of

Koornfontein Coal Supply Contract is at the
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discretion of Eskom.

Eskom is perplexed by the turnabout, given the
events of the past few months and that the blatant
disregard that Optimum displays for the impact that
the threats of liquidation has on the precarious
balance of electricity security and commercial
viability.

As at Lemko Operation, Optimum surely cannot be

perceived to be acting in the national interest.”

Let me read the next — the second paragraph on the next

It says:

“While Eskom has issued requests for proposals to
the open market, the tender submissions indicate
that we will not have sufficient volumes to meet the
requirements for Amot.

Based on previous test, Eskom can confirm that the
coal qualities at Optimum are suitable for Amot’s
burn requirements and will pass the necessary
combustion tests.

Based on Optimum’s current mine plans, there
should be sufficient coal volume to serve both power
stations. Therefore, Optimum becomes highly

sought after source for Amot as well.”

In the second last paragraph, he says:

“The risk of security supply for Hendrina Power
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Station, Komati Power Station and Amot Power
Station is of such key national interest that we
thought it appropriate to bring it to your attention,
this upcoming adversity facing Eskom will require
some form of intervention on the part of the
Department of Mineral Resources to assist Eskom in
leveraging the necessary key-authorities to assist
me, assuring resolution to the course of supply
situation and certainty going forward.
| would request your assistance in this regard.
Should you require any more information, please do
not hesitate to contact me.”

So Ms Daniels, you say you then assisted him in drafting

this letter?

MS DANIELS: Yes, that is correct Mr Chairman.

ADV SELEKA SC: We know from the evidence presented in

Phase 1 that there was a response to this letter from
Dr Thibedi Ramontja.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: Were you aware of that response?

MS DANIELS: Yes.

ADV SELEKA SC: Just briefly. Your recollection of what

the DMR’s response was.

MS DANIELS: [No audible reply]

ADV SELEKA SC: Are you looking for that response?
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MS DANIELS: Yes, please.

ADV SELEKA SC: Let us see what — on page two, six...

Page 276.

MS DANIELS: [No audible reply]

ADV SELEKA SC: Page 276.

MS DANIELS: My apologies.

ADV SELEKA SC: Just briefly what the response was.

MS DANIELS: Yes, he spoke about the transfer of the

mineral(?) on an urgent basis. It also spoke about a

financial provision due to the historical liabilities and its

holding levels for Optimum Coal Holdings, and it then spoke

about driving transformation. | think | just need to real the

whole sentence.
“In return for the new owners honouring the current
contract up to 2018 and for driving transformation,
we would like to propose that consideration be made
for some prepayment to be made for up to one year
of coal supply, understanding the upfront capital
injections to be made, ...[indistinct] to meet coal
prior requirements from these mines.”

[Speaker not clear.]

ADV SELEKA SC: Ja. In a nutshell, what has become

apparent is that this letter has been used as a basis for the
board decision in regard to the prepayment.

MS DANIELS: Yes, that is correct.
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ADV SELEKA SC: H'm. We can see from your affidavit that

you took part in the drafting of a submission that was given
to the board in regard to that prepayment request for a
prepayment decision.

MS DANIELS: Yes, that | confirm in my affidavit.

ADV SELEKA SC: Can you tell the Chairperson how did

your involvement come about?

MS DANIELS: Mr Chair, roundabout the — | think it was the

7th of December 2015, | received a call from Dr Ngubane,
who was the chairman of the board at the time, with an
instruction to convene a meeting and this was the
executives, Mr Koko and Mr Singh in preparing the
necessary documentation for circulation of the board.

At that stage, he was not specific as to what the
contents of the submission was going to be about but he told
me to speak to the executives. The correspondence between
the DMR would eventually become part of that board
submission pack.

After the call with Dr Ngubane, Mr Koko did request me
to prepare the necessary paperwork for the board’s
submission and consideration, and it was headed... | am
just trying to...

| am just trying to find the copy on the... It was the —
the title of the submission was: Pre-purchase of Coal from

Optimum Coal Mine (Pty) Ltd.
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So in this, | started interacting with Mr Koko and
Mr Singh to get the necessary information. And there were a
couple of drafts of the submission. And so, as the Head of
Generation, Mr Koko needed to provide the coal supply
implications while Mr Singh provided the financial
arguments, et cetera.

So that is the information | then used. And while we
were drafting, the changes were communicated, either | sent
it by email or telephonically to Mr Koko and Mr Singh
respectively.

ADV _SELEKA SC: Yes, in regard to the email, we have

asked whether you could provide us with those emails.

MS DANIELS: | did not ...[intervenes]

ADV SELEKA SC: Could you obtain the emails?

MS DANIELS: | did not have all the emails Mr Chairman.

What | did have, | think, we compared what the Commission
has and what | have. So it shows the various drafts. Where
there are not replies, that is when | say, you know, there
were telephone exchanges.

ADV SELEKA SC: Yes. | just missed what you said about

Dr Ngubane. | could not hear you properly there. He gave
you a call...?

MS DANIELS: He gave me a call roundabout the

7th of December.

ADV SELEKA SC: Yes?
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MS DANIELS: And he asked me to convene a meeting of

the board.

ADV SELEKA SC: Okay. Because this is what | want to tell

you. In his affidavit, Dr Ngubane says in regard to this
meeting you are about to go in to:
“The Company Secretary, Ms Daniels requested an
urgent meeting on the basis of the letter Mr
Matshela Koko had written to the DG of the
Department of Mineral Resources.”

MS DANIELS: No, Mr Chairman | would not call the

meeting. The meeting would be... | mean, as the Company
Secretary, the meeting would be the prerogative of the
board, the chairperson.

So | would — Dr Ngubane definitely called me to say
that: Please, assist the executives and convene this
meeting. They will provide the information.

ADV SELEKA SC: So convening this meeting, was not your

initiative.

MS DANIELS: No, it was not my initiative.

ADV_SELEKA SC: Okay. So a submission is prepared.

You prepare the submission. Assist with information, you
say you obtained from Mr Koko and Mr Anoj Singh. And
where does it get to be submitted?

CHAIRPERSON: Just one second Mr Seleka.

ADV SELEKA SC: Yes.
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CHAIRPERSON: Just go back to the two versions. Your

version and Dr Ngubane’s version about who said there
should be a meeting of the board should be called. You say
that he instructed you to convene a meeting of the board.
And according to Mr Seleka, he says ...[intervenes]

ADV SELEKA SC: Requested an urgent meeting.

CHAIRPERSON: ...requested an urgent meeting of the

board. And you say you did not request a meeting of the
board. And as | understand you, you say you did not request
because it would not be up to you whether there should be a
meeting of the board. Is that right?

MS DANIELS: That is correct Mr Chair.

CHAIRPERSON: Could it be that you suggested as

Company Secretary that there was a need for a board
meeting and you left it up to him whether he went along with
the suggestion because | guess it is a suggestion you could
make.

MS DANIELS: Under normal circumstances, yes

Mr Chairman, | may have been able to do that but at this
stage, | did not have enough information. You know, when
he called me, all that he said is that, | would need to
convene a board meeting and that | would get the
information from the executives.

CHAIRPERSON: H'm, h'm.

MS DANIELS: And you know, given the time of the year, it
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would have been very difficult to do unscheduled meetings.

CHAIRPERSON: H'm. Yes. Continue Mr Seleka.

ADV SELEKA SC: Thank you Chair. You see, he carries on

further and just listen to the picture of things ought to be
painted here.
“So Ms Daniels request an urgent meeting on the
basis of the letter Mr Matshela Koko had written to
the DG of the Department of Mineral Resources on
6 December 2015 and the undated response of the
DG and the copies are attached.
The Company Secretary (he goes on to say)
presented the memorandum dated
8 December 2015, dealing with the urgency of the
matter.”

And he attaches a copy as well. So the impression
created — and maybe he will clarify when he is here — is that
you called the meeting, you then presented the memorandum
in regard to that.

Well, | suppose this memorandum is the submission that
we are referring to here but it seems to be something that,
on his version would have come from you, in your initiative,
calling a meeting in submitting this memorandum.

Did you sign the memorandum?

MS DANIELS: No, | did not sign the memorandum

Mr Chairman. It was signed by Mr Singh in his capacity as
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Chief Financial Officer and it was signed by Mr Koko as the
Group Executive for Generation.

ADV SELEKA SC: Yes. So what did ...[intervenes]

CHAIRPERSON: | am sorry. The Chief Executive of — the

Group Chief Executive of Eskom and financial officer or
financial director. They were ex-officio members of the
board, is that correct?

MS DANIELS: That is correct, Mr Chair.

CHAIRPERSON: What about the company secretary, is

the company secretary also an ex-officio member of the
board or does he or she simply attend to - facilitate
recordkeeping and so on?

MS DANIELS: Mr Chairman, | think that is one conception

that one needs to debunk, the company secretary is a not a
member of the board, has no voting powers. My function
was to ensure the smooth — so it is a very high level
technical clerical role in one aspect and it would ensure
that the meeting is run sufficiently, that they run smoothly,
that the minutes are taken and that meetings are convened
at the request of the Chairman particularly.

CHAIRPERSON: The company secretary would provide

basically a resource to the board.

MS DANIELS: Yes, that is correct.

CHAIRPERSON: To make the work of the board easier, to

make sure that records are kept properly and also advise
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the board on some legislative matters?

MS DANIELS: Yes, | had been asked, you know, in the

course of my — in my duties to get — obviously either
advise on governance issues or obtain legal opinion,
etcetera, which came later.

CHAIRPERSON: Ja, okay, Mr Seleka?

ADV SELEKA SC: Thank you, Chair. Just for

completeness on that your statutory duties in Section 88 of
the Companies Act, | am sure you will recall them, Ms
Daniels, some of them is to ensure that the minutes of all
shareholders’ meetings, board meetings and the meetings
of any committee of the directors of a company or of the
company audit committee are properly recorded in
accordance with this Act. Now they are found in Section
88(2) of the Companies Act 71 of 2008. Ja, it is a list of
five, six, seven duties including you to avoid — | mean, to
provide the directors collectively and individually of
guidance on their duties, responsibilities and powers,
making them aware of the law and matters affecting the
company.

So here is a submission prepared by you with -
well, with information from the CFO and Mr Matshela Koko.
What is the purpose of the submission?

MS DANIELS: Can | refer to the submission?

ADV_ SELEKA SC: Well, you can tell us from your
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recollection. | will assist in regard to the — where you find
the submission, if it is, page 281.

MS DANIELS: | think, in just high level terms, Mr

Chairman, it was to negotiate and conclude the pre-
purchase of coal from Optimum Coal Mine.

ADV SELEKA SC: It was to...?

MS DANIELS: What the submission says, it was to

negotiate and conclude a pre-purchase of coal agreement
for the proposed owners of Optimum Coal Mine.

ADV SELEKA SC: Ja, | think your mic is again not right

and ...[intervenes]

MS DANIELS: Did you hear me?

CHAIRPERSON: Just continue, | am looking at the

beginning of the submission.

ADV SELEKA SC: Yes.

MS DANIELS: Mr Seleka, just continue?

ADV_ SELEKA SC: Thank you, Chair. Now that

submission is on page 281, you confirm that is the
submission?

MS DANIELS: Yes, that is correct.

CHAIRPERSON: That is where | am looking.

ADV SELEKA SC: Yes, itis:

“Executive summary round robin submission to
board of directors.”

Title of the submission:
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“Pre-purchase of coal from Optimum Coal Mine
(Pty) Ltd.”
Do you see that, Ms Daniels?

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: Can you explain that to the

Chairperson? It is a pre-purchase of coal from Optimum.

MS DANIELS: So in essence it was to prepay for coal.

ADV SELEKA SC: So who — so the intention here is to

make a submission to the board motivating for the board to
prepay for coal from Optimum.

MS DANIELS: That is correct, Mr Chair.

ADV SELEKA SC: Not from Tegeta.

MS DANIELS: Not from Tegeta.

ADV SELEKA SC: Now paragraph 2 says:

“Resolution required It is hereby resolved that the
request from the Department of Mineral Resources
is hereby noted.”

And what request are they referring to?

MS DANIELS: This was the request to consider payment

of R1.7 billion upfront, as you would have seen in the letter

ADV SELEKA SC: You mean the letter on page 2767

MS DANIELS: The letter on page 276, it says:

“Propose for consideration be made for some

prepayment to be made up to one year of coal

supply.”
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ADV SELEKA SC: Ja, let us go to page 276 please. The

last paragraph in that letter, which is undated, it says:
“Financial provision due to historical liabilities at
OCH level is estimated at R1.7 billion. The amount
still has to be confirmed through a process which
will involve the parties concerned.”

| do not know whether anybody at Eskom or board level,

yourself, did you understand what that statement meant

about financial provision due to historical Iliabilities,

estimated at R1.7 billion.

MS DANIELS: From my understanding and experience, Mr

Chairman, of coal contracts, this was the provision that
needed to be made for environmental rehabilitation. So,
you know, as miners progress in the mining they have to
make provision for rehabilitation at the end of the mine and
as concurrent. So that was my understanding of this
sentence.

ADV SELEKA SC: But does it bear any relevance to the

proposal to do a pre-purchase or prepayment?

MS DANIELS: | think ...[intervenes]

CHAIRPERSON: Also, there seems to be no reference to

any rehabilitation, is it not?

MS DANIELS: No, there is no reference but, you know,

having looked at the documents now, with the benefit of

hindsight, that was the hook that was used to motivate for
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the prepayment because you would then see ...[intervenes]

CHAIRPERSON: What, the rehabilitation? What was the

hook?

MS DANIELS: Well, it talks about R1.7 billion and then it

talks about providing support for the project to succeed
and then it talks about:
“In return for the new owners honouring the current
contract and for driving transformation, we would
like to propose that consideration be made for some
prepayment.”
So in a convoluted way, Mr Chairman, what it was saying is
that they have got this liability, they need some help with
operations, so please help them, if | can just put it in
colloquial terms. Or please give consideration to helping
them.

CHAIRPERSON: Yes, Mr Seleka?

ADV SELEKA SC: Thank you, Chairperson. That file you

have has Dr Ramontja affidavit, but | will read to you what
he says in regard to this 1.7 and maybe that is where the
rehabilitation come from. He says:
“The letter further addressed itself to the historical
liabilities of Optimum which were estimated R1.7
billion. The department would be privy to certain of
the liabilities. Any company or entity which

embarks on mining is supposed to provide financial
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guarantees to the department to make provision for

finances to rehabilitate the environmental

degradation which may be caused by mining.”
Now | should add that Dr Ramontja testified before the
Commission that he did not write this letter. In the
affidavit he explains a paragraph which he did not write
and he refers to finances — make provision for finances to
rehabilitate the environmental degradation. But it still
begs the question, what does that have to do with a
prepayment or a pre-purchase that was being motivated in
the submission?

MS DANIELS: In my submission this had nothing to do

with the prepayment.

ADV SELEKA SC: Did you apply your mind to it at the

time and maybe enquire as to why the board should be
made to rely on this letter, because that is the first part of
the submission under paragraph 2.

MS DANIELS: Mr Chairman, at the time | really did not

interrogate the letter to that degree. | have had the benefit
of hindsight and you will see it in my affidavit of sitting
down and, you know, actually looking at the — also at the
request of the Commission and the questions, looking at
the submissions and releasing that it actually did not make
any sense.

ADV_SELEKA SC: So we go back to that submission
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under Resolution Required. They require...
“It is hereby resolved that a request from the
Department of Mineral Resources is hereby noted.”

CHAIRPERSON: What page is the resolution, where is

the submission again?

ADV SELEKA SC: 281, Chairperson.

CHAIRPERSON: 281.

ADV SELEKA SC: 281.

CHAIRPERSON: Yes, okay.

ADV SELEKA SC: And paragraph 2.1.2:

“The Group Chief Executive...”
Is that Mr Anoj Singh?

MS DANIELS: Yes at the time the Group Chief Executive,

Mr Singh was acting, Mr Molefe was off sick.

ADV SELEKA SC: “The Group Chief Executive together

with the Group Executive for Generation...”
Who is that?

MS DANIELS: That was Matshela Koko.

ADV SELEKA SC: “...and Chief Financial Officer...”

MS DANIELS: That was Anoj Singh.

ADV SELEKA SC: Mr Anoj...

“...are hereby authorised to negotiate and conclude
a pre-purchase of coal agreement with the proposed
owners of OCM (Coal Supply)”

Now what ...[intervenes]
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CHAIRPERSON: That is Tegeta.

MS DANIELS: Yes.

CHAIRPERSON: Okay.

ADV SELEKA SC: So is that consistent with what is said

under the title of the submitted because the title says:
“Pre-purchase of coal from Optimum Coal Mine
(Pty) Ltd.”

From the entity.”

MS DANIELS: No, that is not consistent.

ADV SELEKA SC: Yes, but say more, is it conflicting, is it

the same entity or what is going on here?

MS DANIELS: Sorry, Mr Seleka, | did not ...[intervenes]

CHAIRPERSON: Well, by the way, did you prepare the

submission? Who prepared the submission?

MS DANIELS: | drafted versions 1 and 2 and - well, each

version would be sent to Mr Koko and Mr Singh. They
would come back additions. This final version that was
signed, there were additions that | did not make but it was
already signed off by them. So there was no opportunity
to change things. You will see that one it is signed by the
executives | do not second-guess them.

CHAIRPERSON: Yes, Mr Seleka?

ADV SELEKA SC: Ja, thank you, Chair. Okay, so there is

that — it is a confusion or inconsistency and it goes on.

Let us see, paragraph 2.2:
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“Executive Summary and Conclusion”

CHAIRPERSON: Maybe before you move on, Mr Seleka.

ADV SELEKA SC: Yes, Chair.

CHAIRPERSON: Ms Daniels, your earlier versions of the

draft, was there any different between it — or those drafts
and the ultimate paragraph 2.1.27

MS DANIELS: | do not -1 do not have that ...[intervenes]

CHAIRPERSON: Ja, you can have a look if there is

something that will refresh your memory.

MS DANIELS: | am not sure we have ...[intervenes]
ADV_SELEKA SC: | do not think we have your draft
versions.

MS DANIELS: In the bundle.

ADV SELEKA SC: In your affidavit.

MS DANIELS: Ja.

ADV SELEKA SC: Because this is ...[intervenes]

CHAIRPERSON: You have got them or you do not have

them?

MS DANIELS: | do have them but they are not in the

bundle.

CHAIRPERSON: Are they in another bundle, Mr Seleka?

ADV SELEKA SC: No, Chair, we do not have them, the

Commission does not have.

CHAIRPERSON: Oh, have you got them somewhere?

MS DANIELS: Yes, | do have them somewhere.
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CHAIRPERSON: Oh, does the investigator have them?

ADV SELEKA SC: The [indistinct]16:38

MS DANIELS: No, | think we did have it in our

consultation, Mr Chairman.

CHAIRPERSON: Ja, okay, we can proceed while

somebody is Ilooking for them. But what is your
recollection or you cannot remember?

MS DANIELS: | would not remember the minutiae of the

detail. | think it would be, you know, unfair to put them
before you.

CHAIRPERSON: Okay, we will wait until we have got the

drafts. Proceed, Mr Seleka.

ADV SELEKA SC: Thank you, Chair. So, Ms Daniel, |

wanted to go to the paragraphs under 2.2:
“Executive Summary and Conclusion”

Says:
“Eskom faces a supply risk of coal to the Hendrina
Power Station of 5.5 NTPA by OCM as a result of
business rescue proceedings.”

Was that correct at the time?

MS DANIELS: No, it was not correct.

ADV SELEKA SC: “:There is a potential proposal from the

business rescue practitioner supported by the
Department of Mineral Resources.”

Can you explain that to the Chairperson? So the business
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rescue practitioner had made a proposal and that proposal
was supported by the Department of Mineral Resources.
Do you see that statement, 2.2.27

MS DANIELS: Yes, | see that but that — that was not

reflected in the correspondence in that way.

ADV SELEKA SC: Yes, so if one takes this paragraph, on

the fact of it, it means that there is a proposal on the table
by the business rescue practitioners of OCM and that
proposal is supported by the DMR. So that means what
follows should be Eskom accepts that proposal.

MS DANIELS: Yes.

ADV SELEKA SC: And the end result should be that the

transaction that is motivated here would be concluded with
the business rescue practitioners because they are the
ones who made the proposal which the DMR supports.

MS DANIELS: That is correct.

ADV SELEKA SC: Looking at 2.2.2.

MS DANIELS: Just looking at 2.2.2.

ADV SELEKA SC: Ja. Which then is still a puzzlement

why 2.1.2 is worded the way it is worded because it
envisages a pre-purchase from a different entity.

MS DANIELS: But - ja, that is correct.

ADV SELEKA SC: Ja. And 2.2.3 says:

“The solution relates to a pre-purchase of coal to

the value of R1.68 billion which mitigates supply
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risk.”

So you read that with 2.1.1. Says we are facing supply
risk, therefore this is the solution and it seems to be the
solution based on the proposal in 2.2.2, let us pre-
purchase coal to the value of R1.6 billion which mitigates
supply risk. Counterparty risk is mitigated by a session of
the coal to Eskom. The funding of the — a pre-purchase
will be made by an inventory working capital, reduction of
54 days for approximately 40 days. | do not understand
that, that statement.

MS DANIELS: Mr Chairman, | am having the same

problem hearing, | cannot hear Mr Seleka.

ADV SELEKA SC: Oh, you cannot hear me.

CHAIRPERSON: Well maybe go closer to the microphone

maybe, Mr Seleka.

MS DANIELS: Sorry, you fade in and out.

ADV SELEKA SC: Did | fade in and out?

MS DANIELS: Apologies.

ADV SELEKA SC: So which — where would you like me to

repeat? 2.2.4, | was saying | do not understand that
paragraph, | do not know whether it should detain us. We
can move on.

MS DANIELS: | think the executive summary is explained

in sort of Section 3 and then | also analysed in my

affidavit. So | think if your questions are does this make
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sense, as | said in my affidavit, it does not make sense.

ADV SELEKA SC: It what?

MS DANIELS: It does not make sense.

ADV SELEKA SC: In what way? In what respect? Well,

you know, let us do this first.

MS DANIELS: Okay.

ADV SELEKA SC: |If you, just in a nutshell, explain to the

Chairperson, this submission is about, as they say, a pre-
purchase of coal from Optimum and it seems to be based
on what they say, it is a proposal by the business rescue
practitioner which proposal is supported by DMR in respect
of, what they say, is a risk to the supply of coal to the
Hendrina Power Station. What is the solution to that risk?
Let us do a pre-purchase or — ja, they call it a pre-
purchase of coal to the value of R1.6 billion.

Now on the fact of it — well, on the one hand it is
relevant so the submission looks at Optimum (Pty) Ltd, the
business rescue practitioners, and he talks to that.

On the other hand, and tell me if | am correct
because | am explaining this so that we understand it, on
the other hand, that paragraph, which is 2.1.2 says it is a
pre-purchase.

“To negotiate and conclude a pre-purchase of coal

agreement for the proposed owners of OCM.”

Now that is a different entity. That will be Tegeta.
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MS DANIELS: Yes.

ADV SELEKA SC: |Is that explanation correct?

MS DANIELS: Yes, that is a succinct way of looking at it,

Mr Chair.

ADV SELEKA SC: Then am | correct that one then is left

with a confusion. |Is it correct that one then is left with a
confusion?

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: This is - says to the identity of the

party with whom this transaction is meant to be concluded.

MS DANIELS: Yes because OCM, Optimum Coal Mine

business rescue practitioner is used quite loosely.

CHAIRPERSON: We are at one o’clock. Those drafts,

have they been found? Do they have 2.1.27

ADV SELEKA SC: Page 443.

CHAIRPERSON: Do they appear at 4437 Oh yes, | can

see 2.2 seems to be same as 2.1.2 but maybe not exactly.

ADV SELEKA SC: Chair, we are looking at 2.2.1.

CHAIRPERSON: Well, if you compare 2.2 at page 444

and 2.1.2 up to a certain point they seem to be the same
but what appears at 2.2 at page 444, there seems to be
something else that has been cut off, excised, but it would
appear, Ms Daniels, that even in your own draft you had
written that the Chief Financial Officer — oh, you did not

put in the Group Chief Executive but you said:
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“The Chief Financial Officer together with the Group
Chief Executive for Generation are hereby
authorised to negotiate and conclude an agreement
with the new owners of Optimum Coal Mine (Pty)
Ltd.”
That is where they stopped. You continue and said:
“In regard to the prepayment to secure the
[indistinct] 26.43 price for a period of 12 months or
up to a limit of 1.68 billion whichever is the lesser.”

Can you see that?

MS DANIELS: Yes, | can.

CHAIRPERSON: So it would seem that whoever settled

that submission might not have initiated that wording and
that that wording may have come from you. Is that right?

MS DANIELS: No, | think ...[intervenes]

CHAIRPERSON: The wording | am referring to...

MS DANIELS: Yes.

CHAIRPERSON: Is:

“...to negotiate and conclude an agreement with the
new owners of Optimum Coal Mine.”
That is the part | am talking about which Mr Seleka had
drawn attention to in regard to the document at page 281.

MS DANIELS: Yes, that is correct, Mr Chair, but | do want

to point out that | actually explain in more detail and it is a

bit clearer that it is the new owners of Optimum Coal Mine.
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CHAIRPERSON: Yes but | thought that was precisely Mr

Seleka’s concern, that when you look at the — it was to be
a pre-purchase of coal from Optimum Coal Mine and | think
Mr Seleka’s point and Mr Seleka must tell me if |
misunderstood.

ADV SELEKA SC: Yes.

CHAIRPERSON: Mr Seleka’s point | thought was one

would expect that the negotiations were going to be with
Optimum Coal Mine and not with the proposed owners of
Optimum Coal. He was saying it is strange that 2.2 and
2.1.2 on the final submission says that these officials of
Eskom mentioned there were being authorised to negotiate
with the proposed owners instead of saying they must
negotiate with OCM. That is the point he was making.

MS DANIELS: Yes.

CHAIRPERSON: Ja. What do you say — why did you write

that, what was the rationale behind...?

MS DANIELS: Those were my instructions at the time, Mr

Chairman, and the manner in which | phrased it here
...[intervenes]

CHAIRPERSON: H'm?

MS DANIELS: | said those were my instructions at the

time.

CHAIRPERSON: From whom?

MS DANIELS: From Mr Koko and Mr Singh. And
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...[intervenes]

CHAIRPERSON: And why — did you ask him why the

submission should talk about the officials of Eskom being
authorised to negotiate with the proposed owners of OCM
instead of negotiating with OCM itself, did you raise that
issue with him ...[intervenes]

MS DANIELS: | don’t ...[intervenes]

CHAIRPERSON: Because it wouldn’'t have made sense to

you.

MS DANIELS: Ja | don’t think | raised the issue at the

time Mr Chairman.

CHAIRPERSON: Ja, but why wouldn’t you have raised it,

it doesn’t make sense.

MS DANIELS: Ja, it is against the backdrop of the

meeting of the 24" of November.

CHAIRPERSON: Yes, so what was in that meeting that

could make one understand this.

MS DANIELS: There was mention, or the premise of the

meeting at the time was the purchase of OCM.

CHAIRPERSON: Yes?

MS DANIELS: So that was the only link at this time in the

process of drafting, because there was discussions about
buying OCM.

CHAIRPERSON: I mean well it may well be that if you

have an agreement with somebody and somebody else is
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likely to take that entity over there might be cause to talk
to the proposed owners with regard to the future, it may be
that that is it, but one would normally have expected that
since the proposed owners were not owners as yet that the
negotiations would be with the supplier, you understand
that?

MS DANIELS: | understand that, and you know in

retrospect one would say you now that should have been
the position. | think because of the meeting of the 24t of
November, you know just the letter of DMR aside, if you
look at it, the discussion at that meeting was the parties
were already undertaking a due diligence, they wanted to
complete this by a particular date in the future but as it
progressed you now those documents were not — these
documents then don’t support that, and that’s why | am
saying with the benefit of hindsight when you look at the
documentation provided to support his position they don’t
really tie up, and that’'s what | say?

CHAIRPERSON: Okay Mr Seleka | think we must take the

lunch adjournment.

ADV SELEKA SC: Yes indeed Chair.

CHAIRPERSON: It is about eight minutes or nine minutes

past one we will adjourn and resume at ten past two.
We adjourn.

ADV SELEKA SC: Thank you chair.
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REGISTRAR: All rise.

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: Okay, let’s continue.

ADV SELEKA SC: Thank you, thank you DCJ. Ms

Daniels we were dealing with the submission that was
prepared. Now we are at a stage of the preparation of the
submission, the contents of the submission. This
submission is prepared in order to be submitted. Now we
need to know from you is it to be submitted to the Board
for discussion and decision making?

MS DANIELS: It was because it was a Round Robin it

was decision making.

ADV_SELEKA SC: So, there was not going to be a

meeting of the Board?

MS DANIELS: No, it subsequently became a Round Robin

discussion, | mean a Round Robin approval because
members of the Board were not available to meet.

ADV SELEKA SC: Now, this submission — I'll come back

to it, is being prepared on the 7t" of December 2015.

MS DANIELS: That is correct.

ADV SELEKA SC: That Round Robin decision took place

when?

MS DANIELS: | sent out the documents on the 8th of

December.
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ADV SELEKA SC: To the Board members?

MS DANIELS: To the Board members.

ADV SELEKA SC: And the Round Robin decision was

made?

MS DANIELS: On the 9th of December.

ADV SELEKA SC: So, the Board members had one day

notice?

MS DANIELS: Yes.

ADV_SELEKA SC: Or one day opportunity to consider

what was being submitted to them?

MS DANIELS: Yes, that is correct, Mr Chairman.

CHAIRPERSON: Can | request that — I'm sorry Mr Seleka,

there is first that the — in the submission contemplated the
Board would note from the Department of Mineral
Resources was the request from Dr Ramontja’s letter — in
Dr Ramontja’s letter that Eskom should play an active role
in providing support for the project to proceed?

MS DANIELS: Yes, that is correct, Mr Chairman.

CHAIRPERSON: What did that mean, do you know?

MS DANIELS: No, not at that stage, it just looked like

consideration for the pre-payment.

CHAIRPERSON: Which of these paragraphs did Dr

Ramontja say he did not put in his letter, Mr Seleka?

ADV SELEKA SC: He didn’t draft the letter, Chairperson.

CHAIRPERSON: At all?
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ADV SELEKA SC: Yes, so the letter was given to him, he

found it on his desk, and he said he read it, it made sense
to him, he says because the DMR would sometimes
intervene to help, especially where jobs are at risk and he
signed the letter.

CHAIRPERSON: There’s a letter that he received from

Eskom and | think it must have been Mr Koko as well,
where he did not authorise a response, | think but
somebody else in DMR, if | recall correctly, prepared a
response that was supposed to be sent off only after him
authorising it, so it must be another letter because this one
has got his signature.

ADV SELEKA SC: His signature yes.

CHAIRPERSON: Ja, okay, alright continue.

ADV SELEKA SC: Thank you, so Ms Daniels we were just

trying to plot the timeline from the drafting to the
submission or circulating of the submission to the Board
members and to the decision making by the Board
members. So, they get the submission from you on the
gth?

MS DANIELS: Yes, that is correct, Mr Chair.

ADV _SELEKA SC: And when you send a submission to

them what do you indicate in terms of when the decision
should be made?

MS DANIELS: | think it was the next day by midday if
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possible.

ADV SELEKA SC: And can you recall on the 8", when do

you — time wise, when do you send the submission to
them?

MS DANIELS: It was in the afternoon.

ADV SELEKA SC: So, they would have had to have

considered it overnight?

MS DANIELS: Yes.

ADV SELEKA SC: Make a decision.

MS DANIELS: Yes.

ADV SELEKA SC: By Round Robin on an R1.6billion?

MS DANIELS: Yes, that is correct, Mr Chairman.

ADV SELEKA SC: Pre-payment?

MS DANIELS: Yes.

ADV SELEKA SC: Did any one of them raise concerns?

MS DANIELS: There were two Board members that sent

questions, Mr Chairman.

ADV SELEKA SC: And what were — who are those?

MS DANIELS: That was Ms Viroshini Naidoo and Ms

Mariam Cassim.

ADV SELEKA SC: And what were their concerns?

MS DANIELS: I think in Ms Viroshini Naidoo’s case she

approved the submission, the first line of the email said |
approve but please ensure that this goes to the IFC, which

is the Investment and Finance Committee, is it within — you
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know make sure that we adhere to the PFMA approvals and
does this need DPE approval, which is The Department of
Public Enterprises. Ms Cassim had issues — her questions
were around the financial construction which | sent to —
and the coal pricing which | then sent to Mr Koko and Mr
Singh for reply.

ADV SELEKA SC: Did they reply?

MS DANIELS: They did reply, and | sent the replies that |

received to Ms Cassim on the morning of the 9th of
December.

ADV SELEKA SC: | see that in his affidavit Mr Koko says,

in regard to the drafting of the — oh no that's the letter, |
think he confirms, asking you to draft the letter on the 4t"
of December 2015, that’s the letter you draft, and it goes
to the DMR.

MS DANIELS: Yes, that's correct.

ADV SELEKA SC: The drafting of the submission itself,

you say is on the 7", So, let’s — we were going through
the contents of this submission and what we see, on the
face of it, is the convolution and confusion in regard to the
identity of the entity with whom to do this transaction. |If
you recall, and | would like you to explain this to the
Chairperson, what was in the mind of - or what was
explained to the Board when this submission is presented,

what is explained, is the purpose for which this submission
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was made?

MS DANIELS: | think the covering note just said, this is

for the pre-purchase of coal — pre-payment of coal in cash
for the amount of R1.68billion from Optimum to Optimum
Coal Mine and the supporting documents would have been
the submission and the letters between Mr Koko and Dr
Ramontja.

ADV SELEKA SC: Yes, now that explanation, where does

one find it, is it in an email or is it in this submission?

MS DANIELS: It’s in this submission and ...[intervenes].

ADV SELEKA SC: About the pre-payment to Tegeta?

MS DANIELS: No, | think it was the pre-payment to

Optimum Coal Mine that | said not Tegeta.

ADV SELEKA SC: To Optimum Coal Mine?

MS DANIELS: Yes.

ADV SELEKA SC: You're saying it's in this submission?

MS DANIELS: Well, it says Optimum Coal Mine.

ADV SELEKA SC: Yes, well there's two things here, I've

said the entities are seemingly confused - well not
confused but it’s confusing in regard to the identity of the
entities to conclude the transaction with. What | want to
understand, is your explanation to the Chairperson, what
was explained to the Board, is the purpose of this
submission, what is the Boar told and | appreciate that the

Board is receiving this, is it by email?
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MS DANIELS: Yes.

ADV SELEKA SC: The Board is going to decide by way of

a Round Robin, correct?

MS DANIELS: Yes.

ADV SELEKA SC: So, the Board is not going to have a

meeting to discuss this documentation submitted for it?

MS DANIELS: No, not at all...[intervenes].

ADV SELEKA SC: So, they’re going to, individually send

you, in their approval of this documentation without having
sat together to discuss it?

MS DANIELS: Yes, that is correct.

ADV_SELEKA SC: So, what is explained to the Board,

when this document is submitted to it?

MS DANIELS: This is the submission for decision, it

concerns the pre-purchase of coal from Optimum Coal
Mine.

CHAIRPERSON: So, in other words, there is nothing else

of any consequence that the Board was told other than the
contents of the submission?

MS DANIELS: That is correct, Mr Chair.

CHAIRPERSON: Ja, so if anyone wants to know, what

was the Board told, it’s what'’s in the submission?

MS DANIELS: It was in the documents that | sent out.

CHAIRPERSON: Ja, there was no discussion outside of

the document?
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MS DANIELS: No.

CHAIRPERSON: Hmm, okay. Why was it not necessary

to let a matter involving such big amounts — such a big
amount be decided by way of a Round Robin without the
benefit of a proper discussion among Board members?

MS DANIELS: | think, Mr Chairman, at the time, given the

time of year, it was practicality you know ostensibly but
there was a rush to get a decision, so the instruction was,
send out the documents.

CHAIRPERSON: And whose instruction was that?

MS DANIELS: There was a request from the office of Mr

Singh, the Chief Financial Officer, to send it out by Round
Robin and, you know, that’s also when | also prepared the
documents on that basis, | also sent it out.

CHAIRPERSON: Okay, Mr Seleka?

ADV_SELEKA SC: Now, what was explained as the

reason for the urgency?

MS DANIELS: There actually was no explanation for the

urgency other than, there’s a threat to security of supply.

ADV SELEKA SC: Was there documentation relied upon

to validate that claim of the risk of coal supply?

MS DANIELS: No, not at this submission.

ADV SELEKA SC: | see that the only kind of factor relied

upon is that OCM has gone into business rescue?

MS DANIELS: Yes, that is correct.
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ADV SELEKA SC: But does business rescue — a company

being in business rescue prevent it from trading?

MS DANIELS: No, it does not and more particularly if you

bear in mind that there had been a commitment at the
meeting of the 24t of November that the supply would
continue.

ADV SELEKA SC: Yes, and isn’t it that, regarding what

I've just asked you, that Tegeta itself was acquiring coal
from OCM or Optimum Coal Mine in order to supply to
Eskom.

MS DANIELS: Yes, that appeared from the documents, |

did not have direct knowledge of that at the time.

ADV _SELEKA SC: You didn’t have direct knowledge of

that?

MS DANIELS: No but it does — that was the contractual

arrangement if you look at the documentation.

ADV SELEKA SC: Yes, so what I'm saying is, if Tegeta

could buy from this mine, Optimum Coal Mine, no doubt
Eskom could continue doing so, directly from the mine?

MS DANIELS: That is correct, | mean, it had a contract.

ADV SELEKA SC: So, the reason that it was under

business rescue was no reason at all for the purposes of
this pre-payment?

MS DANIELS: That is correct, Mr Chairman.

ADV SELEKA SC: Now, you know, we have seen, and |
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want you to just explain to the Chairperson, the evolution
of this document with the amendments that get to be done
to it, were you aware whether this document went outside
of Eskom for commentary by some third party and, that is
during the drafting process and then came back to be
finalised with the changes that were made and given to you
to submit to the Board?

MS DANIELS: Yes, Mr Chairman, during the consultation

with the Commission’s investigation team, | was presented
with emails between Mr Eric Wood and The Businessman
email and | think it was Mr Koko and Mr Singh. My
version, two of the documentations actually went outside of
Eskom, it came back signed -well when | received it, it was
signed. If you look at the discussion that happened
between the parties it was changed from a submission to
the Investment and Finance Committee, there was
information added, the financial constructions were added
and it then came back to me signed, both by Mr Koko and
Mr Singh.

ADV SELEKA SC: Yes, Chair, if | may, in regard to this

particular aspect I'd like Ms Suzanne Daniels to turn to
page 443, that’s where we were relative to the first and the
second version of the draft but now, | wanted to view it for
a different purpose, 443, are you there Ms Daniels?

MS DANIELS: Yes, | am there.
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ADV_SELEKA SC: Something catches my eye on page

444, | see that — is that what you refer to as your first
draft?

MS DANIELS: Yes, this is the first draft on the 7t" of

December.

ADV_SELEKA SC: Yes, the heading under Executive

Summary is Round Robin submission to the Investment and
Finance Committee, IFC?

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: So why is that | thought this was a

submission to the Board?

MS DANIELS: Mr Chairman, when | received the

instruction it was my view, at the time, that this was — the
Investment and Finance Committee is the Committee of the
Board which deals with financial matters and it needed -
and a decision of this nature, | thought it go to the
Investment and Finance Committee before it goes to the
Board and that is why | started out preparing the document
to the Investment and Finance Committee.

ADV SELEKA SC: Did you...[intervenes].

CHAIRPERSON: Was that your decision as opposed to an

instruction to you from somebody else?

MS DANIELS: Yes, at that time.

CHAIRPERSON: Was it your decision?

MS DANIELS: Yes.
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CHAIRPERSON: Had you been instructed as to — to whom

you were supposed to address the submission?

MS DANIELS: No, not at that stage, | was just given the

content. You know when — in Eskom, the terms Board was
used very loosely you know, so we’re going to do a
submission to Board, and they wouldn’t specify in detail.
So, my assumption, in the first instance was that this
would go through the Investment and Finance Committee.

CHAIRPERSON: Yes, the reference to the Board, what do

you say about it?

MS DANIELS: | said it — you know, in Eskom it was quite

a loose term when we had discussions, like you'd hear, it
was decided by the Board when it was actually a sub-
committee of the Board. So, when | started out with the
draft, | started out on the assumption that it would first go
to the Investment and Finance Committee.

CHAIRPERSON: Okay, Mr Seleka?

ADV SELEKA SC: Thank you Chair. Now, how did that

get to be changed?

MS DANIELS: When it came back in version — | think it

was version three, it was already, the signed, the final
version it came back and to the Board.

ADV SELEKA SC: Okay, that’s the version one is your

page 444, is that correct?

MS DANIELS: That's correct.
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ADV SELEKA SC: So, the email — your email to Mr Koko

is on page 443. So, you say to him,
“For your review and sign-off”,
That’'s Monday 7 December 2015 at 15h16.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: So, the document you're sending to him

is on page 444.

MS DANIELS: Yes.

ADV SELEKA SC: So, the heading, it reflects to be

submitted to the IFC and it requires, on page 447
paragraph 4,
“Other approvals required, Public Finance
Management Act obtained from National Treasury
and Department of Public Enterprise due to tenure
and contract value”.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: Then on page 448 there’s an email

again from you to Mr Matshela Koko, it says:
“Version 2 — V27,

MS DANIELS: Yes, that is correct, this is still addressed

to the Investment and Finance Committee.

ADV SELEKA SC: That's at 15h58, so you turn the page,

the document is still addressed to IFC and it still has a
requirement of Public Finance Management Act on page

452, paragraph 4.
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MS DANIELS: Yes, that is correct.

ADV SELEKA SC: It’'s sent off to him, then you turn the

page to 453, again still on the 7t" of December 2015 at
16h40. Now, please explain to the Chairperson, identify to
the Chairperson what you see there?

MS DANIELS: There’s an email from Businessman to Eric

Wood who says:
“ want the PFMA approval part removed, | also
think it should be full Board not IFC because over
R1.5billion”.

ADV SELEKA SC: What exactly is he saying?

MS DANIELS: What he...[intervenes].

CHAIRPERSON: Well, let’s start with this, has he seen

your summary or your document, the submission?

MS DANIELS: It appears that version 2 was attached to

that email, Mr Chairman, if you look at what it says in the
attachments.

CHAIRPERSON: Yes, no, no | accept that, | want you to

confirm.

MS DANIELS: Yes, | confirm.

CHAIRPERSON: That he has seen that he has seen it?

MS DANIELS: Well, | can only confirm from what he
writes.
CHAIRPERSON: No, I accept that, based

on...[intervenes].

Page 72 of 249



10

20

07 DECEMBER 2020 — DAY 319

MS DANIELS: Based on what he said, he must have seen

what | had written.

CHAIRPERSON: And is he making submissions — is he

making suggestions of what to be removed and what to be
amended?

MS DANIELS: Well, that — | wouldn’t say those are

suggestions | think those are more like instructions.

CHAIRPERSON: Yes, but he says he has identified a part

that he says should be removed?

MS DANIELS: Yes.

CHAIRPERSON: And he says that it should not be

addressed to the Investment and Finance Committee it
should be addressed to the full Board?

MS DANIELS: Yes, that is correct.

CHAIRPERSON: Yes, yes continue.

ADV SELEKA SC: Thank you Chair. Did you — do you

know how the draft submission would have landed with Mr
Eric Wood and Businessman?

MS DANIELS: | only know that from the emails that I've

been shown.

ADV SELEKA SC: You only know from?

MS DANIELS: From the emails that I’'ve been shown from

the investigating team.

ADV SELEKA SC: Yes, my question is, do you know it

would have gone to them, this document?
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MS DANIELS: Okay, it was either forwarded from Mr Koko

or Mr Singh.

CHAIRPERSON: Why do you say that?

ADV SELEKA SC: The investigator doesn’t have an email

to that effect.

MS DANIELS: Oh.

ADV SELEKA SC: That's why I'm asking whether, do you

know?

MS DANIELS: Oh okay, no | don’'t know then how it got to

them but that’s my assumption.

ADV SELEKA SC: So, so far what we see from the emails

is that it is you and Mr Koko exchanging the draft.

MS DANIELS: Yes.

ADV SELEKA SC: So, either you or he could have sent it

out?

MS DANIELS: Yes.

ADV SELEKA SC: Did you send it out?

MS DANIELS: No, | did not.

ADV SELEKA SC: Were you aware of this email at the

time?

MS DANIELS: No, | was not aware of the emails at the

time.

ADV SELEKA SC: Okay, so | want to...[intervenes].

CHAIRPERSON: |Is that the Businessman email?

ADV SELEKA SC: Correct, Chairperson, infoportal1.

Page 74 of 249



10

20

07 DECEMBER 2020 — DAY 319

CHAIRPERSON: Oh, infoportal1, were you not aware of it

at that time?

MS DANIELS: I’m talking about the email exchange, Mr

Chairman.

CHAIRPERSON: Oh, but the email address you were?

MS DANIELS: Yes.

CHAIRPERSON: Ja, okay. When did you become aware

of the email exchange?

ADV SELEKA SC: The investigators showed

me...[intervenes].

CHAIRPERSON: Oh, the Commission.

MS DANIELS: Of the Commission and in 2018 as well,

Amu Bongani sent me some questions, | think that was the
first time | became aware.

CHAIRPERSON: In?

MS DANIELS: 2018.

CHAIRPERSON: 2018, okay, Mr Seleka.

ADV SELEKA SC: Ms Daniels, then — well on the draft on

page 454 | see still there’'s IFC, so IFC hasn’t been
removed and on page 457 under paragraph 5 it still has a
PFMA, National Treasury required, approval required. So,
it seems by this time, it hasn’t come back to you?

MS DANIELS: No, it hasn’t.

ADV SELEKA SC: Did you, in fact, do the changes from

IFC to Board, did you, ultimately, do those changes?
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MS DANIELS: No, | did not.

ADV SELEKA SC: Does your final draft — well who made

the final draft?

MS DANIELS: The final draft came back signed from -

first from Mr Koko and then from Mr Singh.

ADV SELEKA SC: Signed?

MS DANIELS: Yes.

ADV SELEKA SC: So that came to you, turn to page 486.

MS DANIELS: Yes, I'm there.

ADV SELEKA SC: Are you there, yes please identify the

document?

MS DANIELS: It’s an email from Matshela Koko to me.

ADV_ SELEKA SC: But this is now on Tuesday 8

December 20157

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: At 16h40.

MS DANIELS: At 16h40, that’s correct

ADV SELEKA SC: So, by this time, this document has not

been submitted to the Board?

MS DANIELS: No.

ADV SELEKA SC: |Its forwarding to you, the email below.

MS DANIELS: Yes.

ADV SELEKA SC: So, the email below is also from Mr

Matshela Koko, Tuesday December 8, 2015 at 3h57pm it

sent to — or addressed to Mr Anoj Singh and the subject is

Page 76 of 249



10

20

07 DECEMBER 2020 — DAY 319

the 2015/12/08 RRR Optimum Coal Mine Pty Ltd final and
then he says,
“Boss please receive the attached, signed
documents, best regards”,
There at the top then it gets forwarded to you.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: |Is that the document on the next page?

MS DANIELS: That is the document, yes.

ADV SELEKA SC: So, the last one then is a Round Robin

submission to Board of Directors.

MS DANIELS: To the Board of Directors, yes.

ADV SELEKA SC: No longer to IFC?

MS DANIELS: No longer to IFC, that is correct, Mr Chair.

ADV_ SELEKA SC: And that paragraph 4 of PFMA

requirement?

MS DANIELS: Has now been removed.

ADV SELEKA SC: And the document is signed by Mr

Koko on 8 December 20157

MS DANIELS: Yes.

ADV SELEKA SC: |Is that the document or submission you

finally circulated to Board members?

MS DANIELS: Yes.

ADV SELEKA SC: | see...[intervenes].

CHAIRPERSON: Do you know whether Mr Singh also

signed it, | see he didn’t sign on this one, is there another
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copy that is signed?

MS DANIELS: The next copy is the one that | used

because it contained Mr Singh’s signature. If you look at
page 492, Mr Chairman.

CHAIRPERSON: Oh yes.

MS DANIELS: And then you'll see that...[intervenes].

CHAIRPERSON: [I'm looking at 497.

MS DANIELS: Yes, that's the document, | then, used.

CHAIRPERSON: Okay.

ADV SELEKA SC: Yes, | want to go slightly back — a little

back, | see on...[intervenes].

CHAIRPERSON: [I’'m sorry, just for my understanding what

was the ranking between the CFO and Group Executive
Generation?

MS DANIELS: The CFO was the Executive Director on the

Board, the Chief Officer — Group Executive Generation was a
member Exec — of the Executive Committee.

CHAIRPERSON: Of the?

MS DANIELS: Executive Committee.

CHAIRPERSON: Yes — was the CFO not part of the

Executive Committee?

MS DANIELS: As well but in terms of — when you think rank

the CFO would rank.

CHAIRPERSON: Well it is confusing me because you have —

we looked at an email a few minutes ago where | think Mr
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Koko addressed an email — ja at page 486 to Mr Singh and
addressed him as Boss.

MS DANIELS: Okay.

CHAIRPERSON: And now at 497 Mr Koko appears to be the

last one to sign in terms of what | take it to be hierarchy?

MS DANIELS: Yes. | think just to put it in context Mr

Chairman at this point in time Mr Singh was acting Chief
Executive Officer.

CHAIRPERSON: Oh that Mr Koko.

MS DANIELS: Mr Singh because Matshela Koko is writing to

Anoj Singh and calling him Boss.

CHAIRPERSON: Who - you say Mr Singh was acting as

Group CEO?

MS DANIELS: Ja Mr Molefe was off sick at that time.

CHAIRPERSON: Yes but on this document he did not sign in

that capacity at 4977

MS DANIELS: No, no he signed as Chief Financial Officer.

CHAIRPERSON: Yes.

MS DANIELS: Yes.

CHAIRPERSON: But as Chief Financial Officer when you

compare to Group Executive Generation that is what | am
asking what is the hierarchy?

MS DANIELS: Yes.

CHAIRPERSON: Between the two of them?

MS DANIELS: There would have been a hierarchy. The
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Chief Financial Officer is actually a bit higher than the Group
Executive Generation.

CHAIRPERSON: Ja well it is does not make the sense that

one has got over the time. One has seen that usually the
highest ranking official would be the last to sign after
everybody has made recommendations and then the last —
the highest ranking official then makes the decision.

MS DANIELS: Yes.

CHAIRPERSON: Whereas here — ja you have the Chief

Financial Officer before Mr Koko. Okay so | guess you —
there is nothing you can — you can say about it?

MS DANIELS: Well you know at this stage | think if you just

look at the emails Mr Koko signed first.

CHAIRPERSON: Hm.

MS DANIELS: If you look at the emails in terms of the time

Mr Koko signed the document first.

CHAIRPERSON: Were they — were they on the same level

or were they not on the same level or is that something you
would not know?

MS DANIELS: It is difficult.

CHAIRPERSON: The Chief Financial Officer and Group

Executive Generation.

MS DANIELS: Itis ..

CHAIRPERSON: Or was one of them higher than the other

in terms of the company hierarchy?
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MS DANIELS: In terms of the — in terms of the company

hierarchy the Chief Financial Officer would be higher.

CHAIRPERSON: Hm.

MS DANIELS: Slightly higher.

CHAIRPERSON: Okay.

MS DANIELS: Than the Group Executive Generation.

CHAIRPERSON: Okay alright. Mr Seleka.

ADV SELEKA SC: Thank you. Ja Ms Daniels because even

the draft is in that order. Mr Singh is first and then Mr
Matshela Koko is last which is what the Chairperson is
saying. Normally the — the junior people will sign first and
pass it on to the most senior person who will be the last to
sign. After the document is submitted to him and it is
explained this is what it means and he is satisfied then he
signs. That is the point he made. But you would have
known who is senior — more senior than the others surely.
Ms Daniels seeing as the Chief Financial Officer would have
been more senior?

MS DANIELS: Yes that is what | am saying the Chief

Financial Officer is more senior but | — | did not actually — if |
look at this now Chairman | did not really take notice of the
manner in which the document — the signatories were.

ADV SELEKA SC: Yes.

CHAIRPERSON: Okay.

ADV SELEKA SC: Let us go slightly back to page 4597
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MS DANIELS: Please say the page again for me?

ADV SELEKA SC: Page 459. So it is after that email from

Businessman is | want — | want — now this man wants it. It is
not may | suggest — | want the PFMA approval. Part
removed.

CHAIRPERSON: | am sorry | thought you said 4597

ADV SELEKA SC: Yes Chair | was saying it after that email.

Let us go to 459. Let us go to 4597 459 it is on the 8
December at 7:43 it is an email from Mr Koko to Mr Anoj.
Now there we see Ms Daniels is the third version — version
3. Do you see that?

MS DANIELS: Yes | do.

ADV SELEKA SC: And he writes:

“‘FD please receive the soft copy as
discussed. Warm regards.”

MS DANIELS: Yes.

ADV SELEKA SC: Well you are not copied there so you —

would you have had knowledge of this exchange?

MS DANIELS: No not that | can see.

ADV SELEKA SC: Then there is the — | am not sure whether

this is version 3 on page 468 because he still has IFC and
he still has paragraph 4. But it did not come to you? Well
you are not copied in that email.

MS DANIELS: No.

ADV SELEKA SC: And go to page 464. There are emails
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there and the bottom one is the one we have read between

Mr — the one of Mr Koko to Mr Anoj Singh where he says:
“FD please receive the soft copy.”

That is at the bottom.

MS DANIELS: Yes | see that.

ADV _SELEKA SC: Then we go up and the middle of the

page there is another email from — it is Polly.

MS DANIELS: Yes.

ADV_SELEKA SC: Now | cannot pronounce that name

Visenet.

MS DANIELS: No really the Mr.

ADV SELEKA SC:

“On behalf of Anoj Singh.”

MS DANIELS: Yes.

ADV SELEKA SC: The 8 December 2015 11:03 am and it is

addressed to Boitumelo Mapasa now at Regiments -
[00:07:08] at Regiments. Subject it is the same subject
Optimum Coal Mine Pty Ltd V3 and it says:

‘FYIl — for your interest.”
So what is happening here?

MS DANIELS: This is going from the office Polly is the

Executive or was the Executive assistant to Mr Singh and
this looks like it is going from Polly to someone at
Regiments.

ADV SELEKA SC: So Polly is an employee at Eskom?
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MS DANIELS: Yes.

ADV SELEKA SC: This time — is a PA — well | do not know

is he a PA — is she?

MS DANIELS: Yes she was as you can see it says here

Executive Assistant.

ADV SELEKA SC: Executive Assistant.

MS DANIELS: Office of the Chief Financial Officer Mr Anoj

Singh.

ADV SELEKA SC: Oh | see. So sending the document to

Regiments.

MS DANIELS: Yes.

ADV SELEKA SC: Now does Regiments have anything to do

with this document?

MS DANIELS: Not at this stage but you will see later when

it comes back from — when it comes back signed the — the
financial verifications section Regiments is included as the
party who did the financial verification.

ADV SELEKA SC: Financial certification.

MS DANIELS: Verification.

ADV SELEKA SC: Verification.

MS DANIELS: By — by independent parties.

ADV SELEKA SC: Give us the page number?

MS DANIELS: You will find it on page 491.

ADV SELEKA SC: Oh under paragraph 3.77?

MS DANIELS: 3.7. My apologies you will see Regiments
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Capital Propriety Limited added in there.

ADV SELEKA SC: Now let us go back to page 64...

CHAIRPERSON: What is the point you were making about

page 4977

ADV SELEKA SC: It is 491 — 497 yes. He is saying under

paragraph 3.7
“Regiments Capital Propriety Limited is
indicated there as verification by
independent party.”

CHAIRPERSON: Yes okay.

ADV SELEKA SC: Yes. Ms Daniels let us go back to page

464. And now did you know about Regiments as you go back
to page 4647

MS DANIELS: Not in this context Mr Singh because | — Mr

Chairman because they did not have any input into the
document to my knowledge.

ADV SELEKA SC: Ja. Ah because | see on page 463 under

the paragraph 3.7 verification by independent party they say
not applicable there.

MS DANIELS: Yes.

ADV SELEKA SC: But what was to be verified if there was

anything to be verified? What does that entail?

MS DANIELS: Usually if — usually if in submissions if there

had been an external evaluation whether it be financial, due

diligence you know where an external party say for instance
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a Deloittes or somebody was consulted we would then in
submissions indicate who had been provided — who had done
the verification. And that is why it says if applicable.

ADV SELEKA SC: Was it applicable here?

MS DANIELS: Not to my knowledge.

ADV SELEKA SC: Okay but just think about it.

MS DANIELS: Yes.

ADV SELEKA SC: Here is a submission for a pre-payment

to be made. Eskom wants to make a pre-payment R1.6
billion. What need — what — how does verification come to
play — come into play there?

MS DANIELS: Not — not really.

ADV SELEKA SC: | want you to help us understand.

MS DANIELS: Ja. Not really Mr Chairman because the

basis for the — the basis for the submission was there is a
supply issue and that Eskom would be the only qualified
entity to say there is a supply issue.

ADV SELEKA SC: Ja. So this document is sent to

Regiments on the 8" remember you said you would have
sent the document to the board members on that day for a
Round Robin resolution the next day. | do not know how
much of verification — how much is required in the
verification process?

MS DANIELS: Well given the time came near Mr Chairman

there would have been not much that they could do.
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ADV SELEKA SC: Yes. So let us — let us move on. | see

on page 469 this — at the top of the page — at the bottom is
the same emails we have read — at the top you get Boitumelo
Mapasa which is the one at Regiments on the 8 December
2015 and she sends the email to Eric Wood and cc'd
Mohammed Bobat. Did you know these persons and — sorry
just before you answer it seems to be forwarding version 3 of
the document received from Polly. You see that?

MS DANIELS: Yes | see that.

ADV SELEKA SC: Did you know Mr Eric Wood and

Mohammed Bobat?

MS DANIELS: No | did not.

ADV SELEKA SC: Did you know them after this transaction?

MS DANIELS: | met Mr Eric Wood as | testified the last time

Mr Chairman at Mr Essa’s offices where he introduced
himself. Mohammed Bobat | think | met at one of the COCTA
Round Tables that we had with them.

ADV SELEKA SC: Turn to page 474. There is another email

there. 474 you see that?

MS DANIELS: Yes | see that.

ADV _SELEKA SC: From Mr Mohammed Bobat Tuesday 8

December 2015 at 12:28 and it is sent to Fahima Badat that
is the version 3 on the face of it. As it appears did you know
Fahima Badat?

MS DANIELS: No | did not.
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ADV SELEKA SC: Anytime thereafter?

MS DANIELS: No | did not meet her.

ADV SELEKA SC: So you do not know this person at all?

MS DANIELS: No.

ADV _SELEKA SC: You would not know in which company

she is?

MS DANIELS: No | do not, not from here.

ADV_SELEKA SC: You turn that page then there is an

executive summary which on the face of it would have been
what was being exchanged and it has some track changes
from track changes and one of which is on page 478 and
there is a comment there against paragraph 4. The comment
says:

“Looks like he wants this out”
Paragraph 4 which says

“Other approvals require the Public Finance

Management Act.”

MS DANIELS: Yes | can see that.

ADV SELEKA SC: You see that. So whoever included this

comment here seems to have known what Businessman
wanted.

MS DANIELS: Yes that is what it looks like.

ADV_SELEKA SC: And on page 480 please identify the

document?

MS DANIELS: It is an email from Fahima Badat to Anoj
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Singh and copying Eric Wood and Mohammed Bobat and
here it says:
“Subject 2015 RRR Optimum Coal Mine Pty
Limited final.”
And it reads:
‘Dear Anoj, please find the Optimum Coal
Mine board memo. Thank you, Regards
Fahima Badat.”
And this looks like a Regiments signature — Regiments
Capital signature.

ADV SELEKA SC: So that 15:28 — twenty eight minutes past

three and it was sent to them from Polly the Executive
Assistant of Mr Anoj Singh on the same date at 11:03 am -
three minutes past eleven. Just before half past three they
send back the document and they say it is final. You then
get it from Mr Koko signed by him — well he first sends it to
Mr Singh.

MS DANIELS: Yes he does.

ADV SELEKA SC: On page 486. Just shortly after that 3:57

pm. Then the board makes a decision on this.

MS DANIELS: Yes.

ADV SELEKA SC: Well it has...

MS DANIELS: The next day.

ADV SELEKA SC: Sorry ...

CHAIRPERSON: | am sorry | may have lost you Mr Seleka.
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ADV SELEKA SC: Yes Chair.

CHAIRPERSON: At what page are you now with the board —

whether the board made a decision — what page?

ADV SELEKA SC: Oh the page for the board decision. |

have not reached there yet Chair.

CHAIRPERSON: Oh okay.

ADV SELEKA SC: Yes.

CHAIRPERSON: Okay | thought maybe you were at that

page ja.
ADV SELEKA SC: No.

CHAIRPERSON: Okay.

ADV SELEKA SC: No you are — you are on track Chair. Ms

Singh — Ms Daniels — | beg your pardon. You then — do we
have your email to the board? But anyway you send this
submission to the board. It seems to be in the evening of
the 8 December because only at 16:44 — oh sorry at 16:41
when does it come to you? It comes to you...

MS DANIELS: It comes to me at

ADV SELEKA SC: At 16::40.

MS DANIELS: 16:40.

ADV SELEKA SC: From Mr Koko.

CHAIRPERSON: And that 4867

MS DANIELS: And then 16:

CHAIRPERSON: Mr Seleka.

ADV SELEKA SC: Yes Chair.
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CHAIRPERSON: Is that at 4867

ADV SELEKA SC: At 486 yes.

CHAIRPERSON: The email from Mr Koko.

ADV SELEKA SC: That is correct Chair.

CHAIRPERSON: Okay.

ADV SELEKA SC: It comes to you and then at 492 — at 492

you get the one signed. What are you — what is this — what
is that email at page 4927

MS DANIELS: 492 is the signed document by Mr Singh with

the covering email by Ms Barnard from his office which says:
“Hello Suzanne can you please assist with
the Round Robin to the board? Kind Regards
Maya.”

ADV_SELEKA SC: Well is this not the first time you are

getting a request for a Round Robin by the board?

MS DANIELS: Yes that is correct. For the board not the ..

ADV SELEKA SC: Not for the IFC.

MS DANIELS: Yes.

MS DANIELS: Oh | see the difference.

MS DANIELS: Yes.

ADV SELEKA SC: Because the document has now changed

from IFC to the board.

MS DANIELS: Yes.

ADV SELEKA SC: Because Businessman said | want it to

be submitted to the board.
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MS DANIELS: Yes.

ADV SELEKA SC: Not IFC.

MS DANIELS: Yes.

ADV SELEKA SC: It comes from Maya Barnard. Please tell

the Chairperson who is she?

MS DANIELS: Maya Barnard was the General Manager in

the office of the Chief Financial Officer.

ADV SELEKA SC: Of Mr Anoj Singh.

MS DANIELS: Of Mr Anoj Singh yes.

ADV_ SELEKA SC: And this is now the final signed

document?

MS DANIELS: Yes.

ADV SELEKA SC: And you are being asked to assist with a

Round Robin to the board.

MS DANIELS: To the board that is correct.

ADV SELEKA SC: Now on page 498 we see that same email

from Ms Barnard — Maya Barnard but then at the top of the
page is your email. On the 8 December 16:44 you write the
email to Ms Maya Barnard to Mr Anoj Singh but | think you
just replied to all of them because they are all in her email.

MS DANIELS: Yes | replied to all and asked if the Chairman

has been notified or do | have to request him to allow.

ADV SELEKA SC: Oh. Now explain this because | thought

the Chairperson had asked you to convene — to assist in the

drafting and to convene a board meeting on the 7" the day
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before?

MS DANIELS: But — yes he did ask for a meeting. This is

different because it is Round Robin so | just wanted to make
it sure and all along we had been doing a Round Robin to
the IFC now we doing a board submission. A full board
submission rather than a board sub-committee submission.

ADV SELEKA SC: So was there a response to your email?

| see you have turned the page to 499.

MS DANIELS: | think...

ADV SELEKA SC: Yes.

MS DANIELS: | think Ms Barnard and | spoke Mr Chairman

rather than emailed given the time of the day and then | see
Mr Singh did respond:

“‘Please ensure that attachments referred to in the memo are
also circulated.”

ADV_ SELEKA SC: Yes but he is not answering your

question?

MS DANIELS: No, no that is why | am saying | think that Ms

Barnard and | spoke.

ADV_ SELEKA SC: You think you would have had a

telephone.

MS DANIELS: Yes.

ADV _SELEKA SC: Talk with her. So thereafter you have

sent that to the board?

MS DANIELS: Yes | did. | am just not sure of the time. But
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if you — ah here it is. If you go to page 524 Mr Chairman.

ADV SELEKA SC: 524.

MS DANIELS: | sent it out at — on Tuesday evening at

17:52.

ADV SELEKA SC: Yes that is an email Tuesday 8 December

2015 at 17:52 well that is eight minutes before six. And it is
sent to board members. Subject is Urgent Request to
approve the pre-purchase of coal from Optimum Coal Pty
Ltd.

“Good evening board members, the Chairman

of the board hereby requests that you

consider the attached submission together

with the attachments included in this email

for your approval [00:24:09] non-approval.

Kindly forward your signed resolutions by

12:00 tomorrow 9 December 2015 to the

office of the Company Secretary.”
So we are on the 7" today — the 7 December 2020. This is
the anniversary of these exchanges here five years later.
And did you get the approval from the board members?

MS DANIELS: Yes | did Mr Chairman.

ADV SELEKA SC: But you did say Ms Verushni Naidoo

raised a concern — well not a concern said: | am approving
but wanted the matter to be referred to IFC.

MS DANIELS: Yes she did.
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ADV SELEKA SC: Was that done?

MS DANIELS: Yes | did so. | then convened a meeting for

8:30 on the 9 December.

ADV SELEKA SC: On the 9 December you convened an IFC

meeting?

MS DANIELS: Yes.

ADV SELEKA SC: So when would they have been notified

that there should be a meeting?

MS DANIELS: | called them immediately after Ms Verushni

Naidoo’s email because | think it was on the same — it was in
the same time period. Later in the evening.

ADV SELEKA SC: On the 8t"?

MS DANIELS: On the 8th.

ADV SELEKA SC: | see there are emails on page 537.

MS DANIELS: Yes Mr Chairman if you look at 5§ — actually

545 Mr Verushni Naidoo responded at 6:30 in the evening.
Oh no sorry | have got [00:26:10].

ADV SELEKA SC: Did you say 5457

ADV_SELEKA SC: No my apologies | got the sequence

incorrect.

ADV SELEKA SC: Yes | have referred you to 537 — 537.

CHAIRPERSON: | think she has mentioned quite a few

pages. 545 was one of them is it not?

MS DANIELS: Yes okay. Mr Seleka is referring me to 537

which is much easier.
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CHAIRPERSON: So should we go to 5377

MS DANIELS: Yes. | think it is a duplication of the

documentation later on.

ADV SELEKA SC: |Is it a duplication? Ja you can pick up

the sequence — let us see — okay are you looking for the
email where you notifying the IFC members?

MS DANIELS: No your question was about Mr Verushni

Naidoo.

ADV SELEKA SC: Yes.

MS DANIELS: Questioning so she sent an email that

evening.

ADV SELEKA SC: Yes, no | think it was the page you had

referred the Chairperson to.

MS DANIELS: Oh was | correct?

ADV SELEKA SC: Yes.

MS DANIELS: My apologies — my apologies Mr Chair it is

just a lot of documents.

ADV SELEKA SC: Yes so that was page — well | see it on

page 4 — | mean 549.

MS DANIELS: Yes.

ADV SELEKA SC: Page 549 where she writes to you 8

December at 19:30 it says:
“Hi | confirm my support the Round Robin kindly
ensure

1.All governance issues are complied with in
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the PFMA and other statutory regulations as
they will require consent from DPE that IFC
committee has approved the purchase.
Session contracts are in place for the coal.”

2.So0 two is the one that IFC committee has
approved the purchase. Do you still need
me to sign the document? | do not have
access to a printer just now. Regards
Verushni”

Is that the email you were looking for?

MS DANIELS: That is the email | referred to Mr Chairman

and this is what | then used to convene the meeting the next
morning at 8:30. | called the — the board members.

ADV SELEKA SC: Just one point before | move on. Was it

your email where you asked is the Chairperson aware of this
to Mr Singh and Mr Koko and Boitumelo. But then you when
you send an email to the board members you say:

“It is the Chairperson’s request.”
Is it because you knew the Chairperson had now agreed that
that is the route to follow?

MS DANIELS: Yes | would have phoned him in between.

ADV SELEKA SC: Ja. The reason | am asking you that is

because you saw in his affidavit.

MS DANIELS: Yes.

ADV SELEKA SC: This morning he says you convened that
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meeting.

MS DANIELS: No | would not have convened the meeting

out of my own volition. But because it was a Round Robin
Mr Chair | would have phoned him and said this is now a
Round Robin you had asked for the meeting may | go ahead?

ADV SELEKA SC: So on page 550 Kassiem or Kasim. |

think you have referred to this earlier.

MS DANIELS: Yes, | did.

ADV SELEKA SC: And it was also on the

8th of December 2015 at 21:28.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: Twenty-eight minutes past nine. And

she is writing to you and Mr Anoj, asking questions there.
You say these questions were answered?

MS DANIELS: Yes, they were answered. | see we do have

the emails with the ...[intervenes]

ADV SELEKA SC: Page 552.

MS DANIELS: [No audible reply]

ADV SELEKA SC: 552.

MS DANIELS: Yes, that is where |l am. They came the next

morning and | then forwarded this to Ms Kasim.

ADV SELEKA SC: Oh, is this — is this email — because you

need to identify it first — is this email an answer to
Ms Kasim?

MS DANIELS: Yes, this is the answer. On 552, this would
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be the answer to Ms Kasim’s questions.

ADV SELEKA SC: But it comes on the 9th of December at

nine minutes past nine.

MS DANIELS: Yes.

ADV SELEKA SC: When did IFC meet?

MS DANIELS: At 08:30 the morning on the 9" of December.

ADV SELEKA SC: And for how long did they meet?

MS DANIELS: | think that meeting was about half an hour.

ADV SELEKA SC: And how did the meeting take place?

MS DANIELS: It was a telephonic meeting.

ADV SELEKA SC: So the meeting was no in person?

MS DANIELS: No, it was not in person. It was a telephone

conference.

ADV SELEKA SC: Did anyone of them complain about the

short notice, extremely short notice given?

MS DANIELS: No, there were no complaints.

ADV SELEKA SC: Who are the members of IFC?

MS DANIELS: The members were Mark Pamensky who

recused himself because he was the Director of Oakbay.
Mr Pat Naidoo, Ms Venete Klein and | think Mr Khosa.
Mr Zethemba Khosa.

ADV_ SELEKA SC: Ja. Did you arrange the telephone

conference?

MS DANIELS: Yes, | did arrange the telephone conference.

ADV SELEKA SC: Now the outcome — just give me the time

Page 99 of 249



10

20

07 DECEMBER 2020 — DAY 319

again. Date?

MS DANIELS: | think it was at 08:30.

ADV SELEKA SC: Okay. So this — if you took about 30-

minutes, these answers would have come after the fact.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: The outcome of IFC, what was it?

MS DANIELS: The outcome of the IFC meeting was

recommend approval to the board, to approve the pre-
purchase of Optimum Coal. | mean, the pre-purchase
payment to Optimum Coal Mine. My apologies for...

ADV SELEKA SC: Yes. Did you keep the minutes of IFC?

MS DANIELS: Yes, | did.

ADV SELEKA SC: Let us see. Turn to page 584. Or 582.

It seems to be the same thing. Let us see. You will tell me.
Page 582 has a watermark Draft on it and then there is 584.

MS DANIELS: [No audible reply]

ADV SELEKA SC: Are you there?

MS DANIELS: Yes.

ADV SELEKA SC: Did you look at the two — the documents

on those two pages?

MS DANIELS: Yes, the one is the draft minute that | sent

out and then the... My apologies. Page 582 is the draft that
| sent out and 584 would be the minutes approved as signed
off by the chairperson of that meeting.

ADV SELEKA SC: Yes. So | see that then... Ja, the
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meeting, 9 December 2015 and at 08:30. And it ended, page
586, closure.
“There will be no further issues. The chairman
thanked all for attendance”
And the proceedings ended at 09:00.

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: So they have approved... Anything more

on this IFC outcome?

MS DANIELS: There was only that motivation that | include

in my — the salient points in my affidavit about Mr Naidoo
who is the chairman of the meeting, setting out the reasons
for the motivation for approving the recommendation to the
board.

ADV SELEKA SC: Yes, you say itis in your affidavit?

MS DANIELS: Yes, itis.

ADV SELEKA SC: Let us see. Chairperson, it is on page

286. Page 286.

CHAIRPERSON: Yes.

ADV SELEKA SC: You found it Ms Daniels?

MS DANIELS: Yes, | did.

ADV SELEKA SC: You say the salient points. Anything of

significance here you wish to draw to Chairperson’s
attention? Sorry, the document, just for purposes of
identification is dated 9 December 2015. Eskom Board of

Directors, IFC proceedings, December 2015.
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MS DANIELS: Yes.

ADV SELEKA SC: The title is: Round-Robin Resolution.

Title of submission: Pre-purchase of coal from OCM. At the
bottom end is: Thank you. And the name appears there:
Chad Naidoo.

MS DANIELS: Yes.

ADV SELEKA SC: Yes.

MS DANIELS: Mr Chairman, | think the most salient point

for me the business case for pre-purchase of coal which is

paragraph 3 on page 286 where it says:
“The business case for pre-purchase of coal for both
Hendrina and Amot to be robust and strong, the
cash flows are managed and absorbed by good
industry management of stockpiles, to reduce
holding days so there is no risk to electricity
production and the profitability of the proposal is
noted. The actual gain should be ring fenced and
reported when it is realised.”

ADV_ SELEKA SC: Which paragraph number were you

reading from?

MS DANIELS: | was reading from paragraph number three.

ADV SELEKA SC: Number three. Well, let me read this

document Chair very quickly. The document says:
“Resolution as submitted is supported and approved.

Salient points from noting and highlighted in yellow
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on the attached submission document:
1. OCM and the Companies Act, the BOD...”
Well, | suppose that is the Board of Directors?

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: Yes.

“...approved and will support and allow OCM to
migrate from the status of business rescue to that of
a growing concern.”

Now OCM here cannot be Tegeta.

MS DANIELS: That is correct.

ADV_ _SELEKA SC: Because Tegeta is under business

rescue.

MS DANIELS: [No audible reply]

ADV SELEKA SC: Yes?

MS DANIELS: Yes, that is correct.

ADV SELEKA SC: Yes.

“...to migrate on the status of business rescue to
that of a growing concern.

Their full rights, responsibilities and accountabilities
will be as per the Companies Act.

They plan to use the pre-purchase proceeds to
address their now liability and liquidity challenges.
This will be a positive development, both for OCM
and for Eskom, which will address the present day

contractual obligations and create a platform for the
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future sustainability of mutual trade, business and
job continuity for fellow South Africans.

2. Despite of the proposed solution, OCM
undertakes to increase their transformation
accountability and responsibility from 30% to 51%
ownership. This is a positive development. It is

noted and acknowledged.”

And | will leave three which | have read. Paragraph 4

says:

“4. The positive outcome from the joint
management solution of Eskom and OCM is noted
and acknowledged as a national achievement.

It allows for business continuity and security of jobs,
the security of electricity production and two
national key-point power stations, Hendrina and
Amot. | am sure South Africa and customers will
send their appreciation and all our customers.

5. A further recommendation is that the chairman
of Eskom and chairman of Glencore jointly
communicate its achievement to South Africa and
the international community.

Thank you. Pat Naidoo.”

Now Glencore is not Tegeta?

MS DANIELS: No.

ADV_SELEKA SC: Glencore was the owner of Optimum
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Coal Holdings.

MS DANIELS: Yes, that is correct.

ADV_SELEKA SC: Which was a holding company of

Optimum Coal Mine.

MS DANIELS: Yes, that is correct Mr Chair.

ADV SELEKA SC: Did you see this note?

MS DANIELS: Yes, | did.

ADV SELEKA SC: So this note related to Glencore?

MS DANIELS: Yes.

ADV SELEKA SC: And Optimum?

MS DANIELS: Yes.

ADV SELEKA SC: So in the mind of IFC, this resolution for

the prepayment of coal was in relation to Optimum?

MS DANIELS: To Optimum Coal Mines, yes.

ADV SELEKA SC: And not Tegeta?

MS DANIELS: Not Tegeta.

ADV SELEKA SC: Did the board see this?

MS DANIELS: Yes, | did send it to the board subsequently.

ADV SELEKA SC: Because | have seen the Parliamentary

Portfolio Committee, Ms Viroshini Naidoo says she never
received the IFC outcome from you.

MS DANIELS: No, | would have sent it out because she

specifically asked for it.

ADV SELEKA SC: She specifically asked for it?

MS DANIELS: I mean, she specifically asked for the
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meeting. So | would have sent the minutes of the meeting.

ADV _SELEKA SC: Now Ms Daniels, this meeting of IFC

ends at nine ...[intervenes]

MS DANIELS: Nine o’clock.

ADV SELEKA SC: 09:00. When do you receive... Well,

there are two questions in my mind. One is, when did you
send to the board? You had sent to the board... Ja, on the
8th,

MS DANIELS: On the 8! in the... On the 8" in the evening

Mr Chairman.

ADV SELEKA SC: Yes. Then there was Ms Naidoo saying:

Let IFC look at this.

MS DANIELS: Let IFC look at this. | convened that

meeting. The documents had already gone out.

ADV SELEKA SC: Yes.

MS DANIELS: So ...[intervenes]

ADV SELEKA SC: So when... Or you want to answer first?

Let me give you a chance to answer.

MS DANIELS: So | sent out the draft minutes immediately

because | was typing as we were talking and | sent — it
would have probably would have been within the hour of the
gth,

ADV SELEKA SC: Ja. Now, can you recall? When do you

receive a response from the board members in regard to this

particular submission? And | am now talking now the date
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and the time.

MS DANIELS: Well, effectively, Mr Chairman, the approval

started arriving on the evening of the 8t".

ADV SELEKA SC: Sorry, | am missing there?

MS DANIELS: | said, effectively, the approval started

arriving on the evening of the 8! because the first approval
was actually from Ms Naidoo.

ADV_ SELEKA SC.: Oh, the one where she approves

herself?

MS DANIELS: Yes.

ADV SELEKA SC: Yes. That is on the 8th?

MS DANIELS: On the 8", in the evening. And then, | think,

Dr Ngubane on the morning ...[intervenes]

ADV SELEKA SC: Page 571.

MS DANIELS: [No audible reply]

ADV SELEKA SC: But then if she approved and she asked

that it be considered by IFC, it would have been a formality
for her to receive if the outcome from IFC?

MS DANIELS: Yes, but ...[intervenes]

ADV SELEKA SC: Because she has already registered their

approval.

MS DANIELS: She has already registered the approval. |

see that Dr Ngubane sent his approval at 08:34.

ADV SELEKA SC: On the 9t?

MS DANIELS: On the 9", yes.
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ADV SELEKA SC: That is the day thereafter, after the 8t".

MS DANIELS: And actually, Dr Naidoo also approved the

resolution on the 8th of December at 22:56.

ADV SELEKA SC: Chairperson, that is page 569.

MS DANIELS: Yes.

ADV_SELEKA SC: So he approves four minutes before

eleven at night.

MS DANIELS: [No audible reply]

ADV SELEKA SC: Dr Ngubane sends his approval at 08:34

the next morning.

MS DANIELS: That ...[intervenes]

ADV SELEKA SC: IFC is in session.

CHAIRPERSON: | am sorry. Did you say his approval is at

5697

ADV SELEKA SC: His is at page 571.

CHAIRPERSON: Oh, okay. Thanks. H'm.

ADV SELEKA SC: Yes. The one at 569 is Dr Pat Naidoo’s.

CHAIRPERSON: Oh, okay.

ADV SELEKA SC: Yes. And then the one of Mr Romeo

Khumalo.

MS DANIELS: That is at 572 Mr Chairman and that is

approved at 09:05.

ADV SELEKA SC: On page 572. Did Ms Pat Naidoo also

approved this?

MS DANIELS: Yes, that is what | said to you, Dr
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Naidoo...[intervenes]

ADV SELEKA SC: No, no. Sorry. Mr Mark Pamensky.

MS DANIELS: No, Mr Mark Pamensky recused himself

because he was a director of Oakbay at the time.

ADV SELEKA SC: So even at board level, he did not take

part in the voting?

MS DANIELS: No, he did not take part in the voting.

ADV SELEKA SC: In the approval.

MS DANIELS: [No audible reply]

ADV SELEKA SC: So then by the time IFC is... Well, | do

not know whether they deliberated on this. They are busy in
a tender conference and the chairperson is Mr Pat Naidoo
because Mr Mark Pamensky has excused himself. Mr Pat
Naidoo has already sent you his approval the night before.
He is chairing IFC the next morning but the decision is
already made.

MS DANIELS: Yes, that is correct.

ADV_ SELEKA SC: Ja. So what happens to this

R 1.68 billion?

MS DANIELS: It then becomes... It was approved in the

first... It first was approved by all the members and it then...
| am not sure how it happened Mr Chairman but it then
became a guarantee discussion. The approval was for
prepayment of cash payment to OCM. And then the

discussions on the 10t", started around converting this into a
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guarantee.

ADV SELEKA SC: Ja. Just before that conversion. What

did the board decide on the execution of its decision to
prepay OCM and Dr Pat Naidoo suggesting, let us do a joint
statement. Chairman of Eskom and chairman of Glencore.
How is that — or was that executed?

MS DANIELS: No, the joint statement was not executed

Mr Chairman.

ADV SELEKA SC: And what did the board decide on the

execution of the prepayment?

MS DANIELS: The prepayment was approved.

ADV SELEKA SC: Was...?

MS DANIELS: Approved.

ADV SELEKA SC: Yes. How did they execute it now?

MS DANIELS: Well, that was left up to the Chief Financial

Officer, the delegation.

ADV SELEKA SC: Well, what was the board resolution?

Maybe | should ask you that.

MS DANIELS: It was approval of... | just need to get it. So

it was...
“The Group Chief Executive together with the Group
Executive for Generation and Chief Financial Officer
are hereby authorised to negotiate and conclude the
pre-purchase of coal agreement with the proposed

owners of Optimum Coal, OCM.”
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ADV SELEKA SC: Give us the page number, please?

MS DANIELS: This is... | am reading from page 577.

ADV SELEKA SC: 577. Thank you.

MS DANIELS: Yes.

“The agreement shall be subject to the necessary
regulatory approval having been obtained by Eskom
and the supplier, respectively, as and when
necessary.

The Chief Financial Officer is hereby authorised to
take all the necessary steps to give effect to the
above including the signing of any consents or any
other documentation necessary or related thereto.”

ADV SELEKA SC: Yes. So was that done?

MS DANIELS: Yes, that was done.

ADV SELEKA SC: This is to execute on the prepayment?

MS DANIELS: [No audible reply]

ADV SELEKA SC: Does this not execute on the

prepayment?

MS DANIELS: Yes.

ADV SELEKA SC: Yes, | am asking whether that execution

was done? Was the prepayment made?

MS DANIELS: No, the prepayment in cash was not made.

ADV SELEKA SC: Yes, what happened?

MS DANIELS: Then the cash payment was converted to the

issuing of a guarantee, the performance guarantee in favour
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of Tegeta.

ADV SELEKA SC: Did you know who did that?

MS DANIELS: That was at the instruction of Mr Singh.

CHAIRPERSON: At the instruction of...?

MS DANIELS: Mr Singh. Anoj Singh.

CHAIRPERSON: Mr Singh, ja.

ADV SELEKA SC: Did he instruct you?

MS DANIELS: No, this was via the Group Treasury

Department in Eskom. There was a memorandum prepared.
| am not sure how the conversation went Mr Chair.
But there was — | was copied in on subsequent emails
and you now started having to monitor what was happening.
There was a memo in which Ms Henry motivated, that it
was safer to do a guarantee than a cash payment. And this
was approved by Mr Singh on the 10" of December.

ADV SELEKA SC: So that is exactly the next day?

MS DANIELS: The very next day.

ADV SELEKA SC: Did that, what do you call it, conversion

for a lack of a better word, from a cash to a guarantee go
back to the board?

MS DANIELS: It all went back to the board in ...[intervenes]

ADV SELEKA SC: No, did it go back to the board on the

gth?

MS DANIELS: No, it did not.

ADV SELEKA SC: Yes, you wanted to say, it went to the
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board, when?

MS DANIELS: 1In 2016.

CHAIRPERSON: What was the significance of converting it

from — converting from cash to guarantee as you understood
it, if you do understand it?

MS DANIELS: In my understanding, it was better risk

management for Eskom to — effectively, it would have been
giving cash to a supplier. So from a risk management
perspective and from a cost perspective, this was a better
option.

CHAIRPERSON: But was it not interesting that that

conversion was thought of at the level of execution as
oppose to the level of the decision being taken by the board?
Nobody in the board thought: Let us rather a guarantee
rather than cash. This came out later on, on the instance of
Mr Singh.

MS DANIELS: Yes, there was very little question at board

level Mr Chairman. | mean, other than the two ladies who
asked questions about, you know, the coal pricing and the
financial constructions, there was really no discussion.

CHAIRPERSON: And this was the board that was appointed

at the same here, is that right? In March ...[intervenes]

MS DANIELS: This is the ...[intervenes]

CHAIRPERSON: The same board that suspended

executives?
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MS DANIELS: That is correct.

CHAIRPERSON: And the chair had been appointed...

What, December?

ADV SELEKA SC: December ...[intervenes]

MS DANIELS: [Indistinct]

[Parties intervening each other — unclear.]

CHAIRPERSON: December 2014.

MS DANIELS: 27...

CHAIRPERSON: Ja.

MS DANIELS: | refer to this, the Ngubane Board in my...

CHAIRPERSON: H'm?

MS DANIELS: | referred to it as the Ngubane Board in my

affidavit.

CHAIRPERSON: H'm. Yes, okay.

ADV SELEKA SC: Ms Daniels, the guarantee — the cash is

converted into a guarantee. And | hear you venture an
answer about the safety relative to that but the question is.
In whose favour was the guarantee issued?

MS DANIELS: As | said, the guarantee was issued in favour

of Tegeta Exploration in 2015 and not Optimum Coal Mines.

CHAIRPERSON: But also, is the position not that once the

guarantee has been put in place, has been secured? You
cannot undo it or can you undo it?
In other words, if you discover something and say: No,

no, no. We should not have agreed to this, or whatever. It
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is too late.

In other words, is your earlier answer actually correct?
If you give cash or give a guarantee, can you stop the bank
after you issued the guarantee from actually paying out?

MS DANIELS: Mr Chairman, there was an underlying

clause by agreement that was put in place, that had to be —
there were suspensive conditions in that agreement. But
from the guarantee perspective.

So those — there were performance — the guarantee is in
the bundle of documents - but there were certain
performance related, terms and conditions in that guarantee.

You will hear that it was, you know, that it expired on the
31st of March. So there was a measure of...[intervenes]

CHAIRPERSON: It was subject to some conditions?

MS DANIELS: Yes.

CHAIRPERSON: H'm. So it would be paid if certain

conditions ...[intervenes]

MS DANIELS: Conditions were met. But those conditions

were not met.

CHAIRPERSON: H'm. Mr Seleka.

ADV SELEKA SC: Yes. Ms Daniels, which underlying

agreement is that? Which are the parties to the agreement?

MS DANIELS: That is Tegeta and Eskom.

ADV SELEKA SC: Okay. But does it matter? Because the

approval of the prepayment is made in relation to Glencore
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and OCM.

MS DANIELS: [No audible reply]

ADV SELEKA SC: The guarantee which piggy backs on the

approval is suddenly made in favour of Tegeta.

MS DANIELS: Ja.

ADV SELEKA SC: Now go back to the first resolution which

relates to the prepayment before OCM.

MS DANIELS: H'm.

ADV_SELEKA SC: There is the underlying agreement

between Tegeta and Eskom matter for that decision.

MS DANIELS: No, not for the purposes of the decision.

ADV SELEKA SC: So thatis why... You want to carry on?

MS DANIELS: | just want to say, not for the purpose of the

decision. You know, it was really ...[intervenes]

ADV SELEKA SC: Yes.

MS DANIELS: It did not matter.

ADV SELEKA SC: Yes. So if it does not matter, it makes

everything about the guarantee irrelevant. Irrelevant to the
decision made by IFC and the by the board on the
9th of December 2015.

MS DANIELS: Yes, that is correct Mr Chairman.

ADV SELEKA SC: That guarantee is irrelevant.

MS DANIELS: Yes.

ADV SELEKA SC: It is not made by the board. It not made

by Eskom. It is made by Mr Anoj Singh.
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MS DANIELS: Yes.

ADV SELEKA SC: And he is making it in favour of a

completely different entity.

MS DANIELS: Yes.

ADV SELEKA SC: Chairperson, that guarantee is on page

599.

CHAIRPERSON: Is the entity in favour 