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PROCEEDINGS RESUME ON 30 NOVEMBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Chaska lson,  good 

morn ing  eve rybody.  

ADV CHASKALSON SC:   Good morn ing  Cha i rpe rson.  

CHAIRPERSON:   Yes are  we ready? 

ADV CHASKALSON SC:   We a re  Cha i r  bu t  be fore  we get  

to  todays ’ bus iness I  wou ld  l i ke  to  cor rec t  an  e r ror  I  made 

in  las t  week ’s  quest ion ing  o f  Mr  Ramosebud i .  

 On Fr iday even ing  i t  was brought  to  my a t ten t ion 

tha t  in  my quest i on ing  o f  Mr  Ramosebud i  a t  the  end o f  the  10 

sess ion  on  Thursday the  26  November  Thursday ’s  sess ion  I  

un in ten t iona l l y  re fe r red  to  McK insey as  opposed to  

Reg iments  in  re la t ion  to  k ickbacks pa id  to  she l l  compan ies  

se t  up  by  Sa l im Essa.   And Cha i r  the  t ranscr ip t  re fe rence  

to  where  I  acc ident ly  and incor rec t ly  re fe r red  to  McK insey  

is  Day 13 page 198 l ine  5 .   Day 13  page 198 l ine  5 .  

 So I  need to  apo log i se  fo r  my e r ror  bo th  to  you  

Cha i r  and o f  course  to  McK insey and I  need to  se t  the  

record  s t ra igh t  so  I  wou ld  l i ke  to  do  tha t  and jus t  make i t  

very  c lea r.  20 

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:   There  is  a  spread sheet  on  pages 

590 to  597 o f  Annexure  VV4.  That  was the  sp read sheet  on  

wh ich  I  was quest ion ing  Mr  Ramosebud i .  

 That  sp read sheet  i s  a  spread sheet  o f  revenue 
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genera ted  by  the  Reg iments  adv iso ry  un i t  no t  the  McKinsey 

adv isory  un i t .  

 The k ickbacks to  Sa l im Essa ’s  she l l  compan ies  

re f lec ted  on tha t  spread sheet  were  k i ckbacks to  be  pa id  

by  Reg iments  and not  by  McK insey.  

 In  re la t ion  to  tha t  spread sheet  I  quest ioned Mr  

Ramosebud i  on  the  SAA work ing  cap i ta l  cont rac t  and 

re fer red  h im to  the  k ickback in  respect  o f  tha t  cont rac t  

re f lec ted  on page  596 o f  Annexure  VV4.  

 Reg iments  worked on tha t  cont rac t  w i th  McK insey 10 

but  the  commiss ion  has found no ev idence to  suggest  tha t  

McK insey was aware  o f  any br ibes  or  k ickbacks be ing  pa id  

by  Reg iments  in  respect  o f  tha t  cont rac t .  

 I  jus t  want  to  se t  the  record  s t ra igh t  on  tha t .  

CHAIRPERSON:   Thank you.   Thank you.    

ADV CHASKALSON SC:   Cha i r  Mr  Mpofu  m ight  I  jus t  have  

a  word  w i th  Mr  Mpofu?  

CHAIRPERSON:    Yes,  yes .  

ADV CHASKALSON SC:   Who rep resented Mr  Ramosebud i  

as  we l l .  20 

CHAIRPERSON:   Yes,  yes ,  yes .    

ADV CHASKALSON SC:   Mr  Mpofu  is  –  was jus t  want ing  to  

ind ica te  tha t  in  h is  capac i ty  as  Mr  Ramosebud i ’s  

rep resenta t i ve  he  has no ted the  co r rec t ion .  

CHAIRPERSON:   Yes okay no tha t  i s  f ine .   Thank you.   
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Thank you.   Thank you.  

ADV CHASKALSON SC:   Cha i r  there  qu i te  a  few lega l  

rep resenta t i ves  p resent  today fo r  today ’s  ev idence and fo r  

what  was p lanned fo r  today and I  wonder  i f  everyone might  

pu t  themse lves on  reco rd  be fore  I  –  I  s ta r t  today ’s  

p roceed ings.  One o f  the  representa t i ves  Mr  Cockere l l  i s  

here  w i th  us  on  Zoom.  

CHAIRPERSON:   Wel l  I  th ink  l e t  us  take  i t  s tep  by  s tep .   I  

th ink  your  next  app l i ca t ion  is  fo r  the  postponement  o f  the  

ev idence o f  the  o ther  w i tness who was go ing  to  g ive  10 

ev idence today Mr  Wi l l iams I  th ink  and the  o ther  w i tnesses  

who were  go ing  to  g ive  ev idence tomorrow and Wednesday 

and Thursday.  

 I f  there  are  lega l  rep resenta t i ves  represent ing  those  

then we can have those p lac ing  themse lves on  reco rd  

be fore  you move tha t  app l i ca t ion .    

 But  those who may be rep resent ing  ce r ta in ly  Mr  

Gordhan and whoever  e lse  in  regard  to  Mr  Gordhan ’s  

c ross-examinat ion  or  ev idence  then they can p lace 

themse lves on  record  when we get  to  what  i s  go ing  to  20 

happen today w i th  regard  to  Mr  Gordhan ’s  ev idence.  

ADV CHASKALSON SC:   Thank  you Cha i r.   There  are  

indeed rep resenta t i ves  o f  the  w i tnesses coming  –  Mr  

Wi l l iams and w i tnesses  coming la te r  o r  due to  come la te r  

in  the  week.  
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CHAIRPERSON:   yes .  

ADV CHASKALSON SC:   There  a re  a lso  representa t i ves  o f  

in te res ted  par t ies .  

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:   In  re la t ion  to  those w i tnesses.  

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:   And I  want  to… 

CHAIRPERSON:   Yes le t  us  have them p laced on record .  

ADV CHASKALSON SC:   I  wonder  i f  they  m igh t  p lace  

themse lves on  record  a t  th is  po in t .  10 

CHAIRPERSON:   Yes.   Yes.   Wel l  maybe you –  okay ja  you 

might  do  i t  f rom where  you are  i f  your  m icrophone  works .   

I f  i t  does not  work  you might  have  to come to  the  pod ium.   

Or  maybe le t  eve rybody comes to  the  pod ium then.    

ADV MATHABATHE:  Good morn ing  Cha i r.  

CHAIRPERSON:   Good morn ing .  

ADV MATHABATHE:  My name is  Leago Mathabathe and I  

appear  on  beha l f  o f  Mr  S ipho Masego.  

CHAIRPERSON:   Yes.  

ADV MATHABATHE:   He was an  imp l ica ted  pa r ty  in  Mr 20 

Wi l l iams’ s ta tement .  

CHAIRPERSON:   Yes.  

ADV MATHABATHE:   So  we jus t  want  to  p lace  on  record  

tha t  we rese rve  out  c l ien t ’s  r i gh ts  to  c ross-examine Mr 

Wi l l iams shou ld  the  need ar ise .  
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CHAIRPERSON:   Yes.   Yes okay a l r igh t .  

ADV MATHABATHE:    Thank you Cha i r.  

CHAIRPERSON:   You w i l l  have to  app ly  fo r  leave?  

ADV MATHABATHE:    Yes,  yes  Cha i r.  

CHAIRPERSON:   I f  you  want  to  c ross-examine.  

ADV MATHABATHE:    Thank you Cha i r.  

CHAIRPERSON:   Okay a l r igh t .   Okay thank you.   

ADV NGUTSHANE:   Morn ing  Cha i r.  

CHAIRPERSON:   Good morn ing .  

ADV NGUTSHANE:   I  am Advocate  Pat r i ck  Ngo l jana [? ]  I  10 

am here  w i th  Mr  A tho l  Wi l l iams.  

CHAIRPERSON:   Hm.  

ADV NGUTSHANE:   We have been in fo rmed tha t  there  w i l l  

be  th is  app l i ca t ion  to  have h is  ev idence postponed today.  

CHAIRPERSON:   Yes.  

ADV NGOLJANA:   On account  o f  the  ev idence leader  who 

is  no t  ava i lab le .  

CHAIRPERSON:   Wel l .   Yes.  

ADV NGUTSHANE:   To  dea l  w i th  h is  ev idence today.  

CHAIRPERSON:   Yes okay.   Thank you.  20 

ADV NGUTSHANE:   Thank you.  

ADV CHASKALSON SC:   Cha i r  I  see Mr  Cockre l l  on  the  

Zoom sc reen.  

CHAIRPERSON:   Oh okay.   Mr  Cockre l l .  

ADV COCKEREL:   Morn ing  –  thank you Cha i r  –  sor ry  
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Cha i r.   I  am on the  Zoom feed but  I  cannot  see you.  

CHAIRPERSON:   Yes.  

ADV COCKEREL:   May I  jus t  p lace  myse l f  on  record  I  

appear  fo r  Ba in  and Company South  A f r i ca  Inco rpora ted .   I t  

i s  one o f  the  en t i t ies  tha t  i s  imp l ica ted  in  Mr  Wi l l iams’ 

ev idence.  

CHAIRPERSON:   Yes.  

ADV COCKEREL:   You w i l l  no te  Cha i r  my c l ien t  has  

app l ied  fo r  leave  to  c ross-examine Mr  Wi l l iams and has 

a lso  app l ied  fo r  one or  two o ther  th ings.   So I  may I  s imp ly 10 

p lace myse l f  on  record  fo r  the  pu rposes o f  those 

app l i ca t ions?  Thank you Cha i r.  

CHAIRPERSON:   Yes we l l  I  am not  aware  o f  the  

app l i ca t ion  fo r  leave to  c ross-examine but  tha t  does mean  

the  commiss ion  has no t  rece ived i t .   Th ings s ta r t  

somewhere  be fore  they ge t  to  me but  i t  i s  good i f  you make  

[00 :07 :47]  to  my a t ten t ion .  

ADV COCKEREL:   Yes Cha i r.   May I  –  sor ry  –  I  have been  

engag ing  w i th  my  learned Mr  Frank l in  be fore  he  took  i l l  and 

he is  obv ious ly  we l l  aware  o f  tha t  app l i ca t ion .  20 

CHAIRPERSON:   Ja .  

ADV COCKEREL:   We had been  d iscuss ing  some o f  the  

log is t i cs  bu t  obv ious ly  a l l  o f  tha t  has fa l len  away  

[00 :07 :50]  hea l th  Cha i r.  

CHAIRPERSON:   Okay a l r i gh t .   Thank you.   I  th ink  Mr  
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Mpofu  w ishes to  –  to  speak to  you .  

ADV MPOFU SC:   Good morn ing  Cha i r.  

CHAIRPERSON:   Good morn ing  Mr  Mpofu .  

ADV MPOFU SC:    I t  looks  l i ke  I  am hav ing  a  busy  

morn ing .  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   Cha i r  we wou ld  a lso  l i ke  to  p lace  on 

record  tha t  in  re la t ion  to  some o f  the  w i tness ’ who were  

meant  to  be  here  fo r  the  res t  o f  the  week pa r t i cu la r ly  Mr  

Van Loggenberg ,  Symington,  Lakay  and I  th ink  Mr  Wi l l iams 10 

as  we l l  we –  we  were  in fo rmed o f  some o f  them on t ime 

o thers  on ly  came las t  week.   So we in tend to  app ly  fo r  

c ross-examinat ion .  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   A t  th is  s tage I  am not  su re  i f  i t  is  fo r  a l l  

o f  them.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   But  I  w i l l  d iscuss i t  w i th  Mr  Frank l in .  

CHAIRPERSON:   Yes okay,  no  tha t  i s  f ine .  

ADV MPOFU SC:   Thank you Cha i r.  20 

CHAIRPERSON:   Okay a l r igh t .    

ADV CHASKALSON SC:   Cha i r  tha t  then br ings me to  the 

bus iness o f  the  day and as  severa l  o f  the  lega l  

rep resenta t i ves  have fo reshadowed I  need to  ask  fo r  a  

postponement  o f  the  ev idence Mr  Wi l l iams tha t  was  due to 
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–  to  be  ca l led  la te r  today together  w i th  the  ev idence o f  Mr  

V lok  Symington who was due to  tes t i f y  tomor row.   Mr  Van  

Loggerenberg  who was due to  tes t i f y  on  Wednesday and Mr  

Lakay who was due to  tes t i f y  on  Thursday.  

 The reason fo r  the  requested postponement  Cha i r  i s  

tha t  the  ev idence leader  o f  the  commiss ion  who was 

dea l ing  w i th  a l l  o f  these w i tnesses  whose tes t imony  re la tes  

to  SARS is  Mr  A l i s ta i r  Frank l in  SC and Mr  Frank l in  has  

come down i l l  yes terday and is  no t  in  a  pos i t ion  to  come to  

the  commiss ion  or  to  be  present  in  the  commiss ion  today 10 

and may we l l  no t  be  ab le  to  be  present  th is  week.  

 We wou ld  ask  tha t  the  ev idence o f  those w i tnesses  

be postponed unt i l  –  we l l  and to  be  se t  down a t  la te r  da tes  

as  soon as  we know what  the  cond i t ion  o f  Mr  Frank l in  i s  

and when he w i l l  be  ab le  to  take  tha t  ev idence.  

 In  –  spec i f i ca l l y  in  re la t ion  to  the  w i tness Mr  

Wi l l iams I  wou ld  l i ke  to  apo log i se  fo r  the  ve ry  shor t  no t ice  

tha t  he  rece ived o f  th is  postponement  app l i ca t ion  because 

he has in  fac t  come up f rom Cape Town yeste rday to  be  

here  today and he –  he  was not  no t i f ied  be fore  he  came up  20 

but  I  assure  you  Cha i r  tha t  tha t  has –  tha t  th is  s ta te  o f  

a f fa i rs  happened  on ly  in  the  course  o f  yes terday and  the  

commiss ion  d id  i ts  best  to  no t i f y  h is  a t to rneys as  soon as  i t  

became c lear  tha t  Mr  Frank l in  was not  go ing  to  be  

ava i lab le  today.  
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CHAIRPERSON:   Okay no tha t  i s  f ine .   I  take  i t  tha t  a l l  the  

o ther  par t ies  who  w i l l  be  a f fec ted  by  the  postponement  o f  

the  ev idence o f  the  w i tnesses you  have ment ioned have no 

ob jec t ion  to  the  postponement .  

ADV CHASKALSON SC:   None tha t  has been 

communica ted  to  me but  maybe those persons p resent  here  

can be asked i f  they  have any.  

CHAIRPERSON:   Ja  may jus t  say  i f  there  i s  any o f  them 

who is  oppos ing  they can ra ise  the i r  hand.   I f  they  do  not  

then I  w i l l  take  i t  tha t  there  is  oppos i t ion .   There  is  no  hand 10 

be ing  ra ised so  there  is  no  oppos i t ion .  

ADV CHASKALSON SC:   I t  has  been conf i rmed to  me tha t  

Mr  Wi l l iams has no ob jec t ion  to  the  postponement .  

CHAIRPERSON:   Yes okay a l r igh t .   So the  hear ing  o f  the  

ev idence o f  the  w i tnesses tha t  Mr  Chaska lson has  

ment ioned wh ich  was go ing  to  happen la te r  today in  the  

case o f  Mr  Wi l l iams and tomorrow,  Wednesday and 

Thursday in  regard  to  the  o ther  w i tnesses is  postponed and  

o ther  da tes  w i l l  be  f i xed  fo r  them to  come back and  g ive  –  

to  come and g ive  ev idence.   Okay thank you very  much and  20 

a l l  inconven ience  to a l l  concerned is  rea l l y  regre t ted  bu t  as  

Mr  Chaska lson says the  ev idence  leader  who was go ing  to  

lead those w i tnesses as  fa l len  i l l  and we – tha t  on ly  

happened yeste rday.   Okay.   [00 :12 :40] .  

ADV CHASKALSON SC:   Thank you Cha i r.   Apar t  f rom the  
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ev idence to  be  led  by  Mr  Frank l in  Cha i r  today was  

schedu led  fo r  the  cross-examinat ion  o f  Min is te r  Gordhan  

by  Mr  Mpofu  on  beha l f  o f  Mr  Moyane.  

CHAIRPERSON:   Yes I  see Mr  Gordhan has jo ined us .   He 

was I  th ink  no t  on  the  sc reen when I  g ree t  everybody.  Good 

morn ing  Min i s te r  Gordhan.  

MINISTER GORDHAN:  Good morn ing  Cha i rpe rson.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   Thank you very  much.  

CHAIRPERSON:   Thank you.   Thank you very  much.   Yes 10 

Mr  Chaska lson.  

ADV CHASKALSON SC:   And Cha i r  as  th is  c ross-

examinat ion  is  c ross-examinat ion  by  Mr  Mpofu  and  not  by 

Mr  Frank l in  we do not  seek any postponement  o f  th is  

c ross-examinat ion  f rom today.    

 However  Cha i r  i t  w i l l  be  necessary  fo r  me br ie f l y  to  

lead Min i s te r  Gordhan on h is  c la r i f i ca tory  a f f idav i t  wh ich  

he  f i led  a f te r  he  tes t i f ied  and wh ich  has no t  ye t  been the  

sub jec t  o f  o ra l  ev idence.  

 And I  ask  because we now have the  who le  day open  20 

I  ask  tha t  th is  mat te r  m ight  s tand  down unt i l  a f te r  the  tea  

ad journment  so  tha t  I  m igh t  b r ie f l y  p repare  in  re la t ion  to  

lead ing  tha t  ev idence and confe r  w i th  Mr  Gordhan and h i s  

lega l  representa t i ves  to  g i ve  them an ind ica t ion  o f  where  I  

in tend to  go  w i th  tha t .  
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CHAIRPERSON:   Wel l  f i rs t  o f  a l l  I  thank you Mr  

Chaska lson fo r  s tepp ing  in  to  ass is t  in  the  absence o f  Mr  

Frank l in  a t  leas t  w i th  regard  to  Mr  Gordhan ’s  ev idence  

because i f  you –  i f  nobody had s tepped in  we might  have 

had to  cons ider  postpon ing  the  cross-examinat ion  

obv ious ly  w i th  everybody be ing  heard  f i rs t .    

 Bu t  the  fac t  tha t  you were  ab le  t o  s tep  in  a t  very  

shor t  no t ice  has ass is ted  us  to  be  ab le  to  cont inue w i th  Mr  

Gordhan ’s  ev idence and h i s  c ross-examinat ion .  

 But  cer ta in ly  I  w i l l  g ran t  you some t ime to  look  a t  10 

issues tha t  you need to  look  a t  and I  conf i rm tha t  a l l  lega l  

rep resenta t i ves  a f fec ted  by  th i s  have no prob lem wi th  the  

mat te r  be ing  s tood down –  ad jou rned fo r  some t ime fo r  you  

to  ge t  tha t  chance.  

 They have conf i rmed tha t  to  me.   So we are  a t  

twenty  e igh t  m inu tes  to  e leven sha l l  we say we w i l l  resume 

a t  ha l f  past  e leven?  

ADV CHASKALSON SC:   Thank you Cha i r.  

CHAIRPERSON:   Okay f ine .   That  i s  f ine .   Mr  Mpofu  tha t  i s  

in  o rde r?   Yes Ms  Le Roux?  That  i s  in  o rde r.   Okay a l r igh t .   20 

Mr  Gordhan we a re  go ing  to  ad jou rn  un t i l  ha l f  past  e leven.   

Mr  Frank l in  who was go ing  to  be  the  ev idence leader  i s  no t  

–  i s  no t  we l l  and  Mr  Chaska lson has s tepped in  to  t ry  and 

ass is t  so  tha t  we do not  postpone your  ev idence or  the  

cross-examinat ion .   But  he  needs some t ime to  look  a t  
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cer ta in  i ssues because he has no t  been invo lved in  the  

mat te r  un t i l  I  th ink  yesterday.    

 So we a re  go ing  to  ad journ  un t i l  ha l f  pas t  e leven .   

We ad journ .  

MINISTER GORDHAN:   Thank you Cha i r.  

REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES :  

CHAIRPERSON :    Yes,  Mr Chaskalson.  

ADV CHASKALSON SC :    Thank you.   10 

CHAIRPERSON :    I  see we do not  have Mr Gordhan on the 

screen as yet  or that  he is okay.   Yes,  Mr Chaskalson.  

ADV CHASKALSON SC :    Thank you,  Mr Chai r.   Good  

MINISTER GORDHAN :    Good morning.  

ADV CHASKALSON SC :    Min is ter Gordhan, I  am here,  

br ief ly to lead you on your clar i f icatory aff idavi t  that  you 

furnished to the Commission in  response to a di rect ive of  the 

Deputy. . .  of  the Chairperson.   Can I  ask you to  turn to page 

781 of  Bundle N3? 

CHAIRPERSON :    Before we do that  Mr Chaskalson.   He 20 

needs to take an oath or aff i rmat ion.   Please,  admin ister the 

oath or a ff i rmat ion.  

REGISTRAR :    P lease state your fu l l  names for the record.  

CHAIRPERSON :    I  th ink he cannot  hear  you.   Can you hear 

us Mr Gordhan? 
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MINISTER GORDHAN :    I  can hear  you Chair  but  not  the. . .   I  

can hear Mr Chaskalson.  

CHAIRPERSON :    Oh.  

MINISTER GORDHAN :    [ Indist inct ]  [Speaker is not  c lear. ]   

CHAIRPERSON :    Okay.   My regist rar is going to be 

administer the oath or a ff i rmat ion.   We need to see you are 

able to hear him.  

MINISTER GORDHAN :    Yes,  I  can hear you.   Let  me t ry to  

hear the regist rar.  

CHAIRPERSON :    Yes,  okay al r ight .  10 

REGISTRAR :    P lease state your fu l l  names for the record.  

WITNESS :    [No audible reply]   

CHAIRPERSON :    No,  he cannot hear you.   What is wrong 

with your mic today? 

REGISTRAR :    P lease state your fu l l  names for the record.  

WITNESS :    Pravin Jamnadas Gordhan.  

REGISTRAR :    Do you have any object ions in taking the 

prescr ibed aff i rmat ion? 

WITNESS :    No object ion.  

REGISTRAR :    Do you st i l l  aff i rm that  the evidence you wi l l  20 

give,  wi l l  be the t ruth,  the whole t ruth and nothing e lse but  

the t ruth?  I f  so,  please raise your r ight  hand and say:   I  

t ru ly aff i rm. 

WITNESS :    I  t ru ly aff i rm.  

CHAIRPERSON :    Thank you.   Okay al r ight .   Okay 
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Mr Chaskalson.  

PRAVIN JAMNADAS GORDHAN :   (d.s.s. )  

EXAMINATION BY ADV CHASKALSON SC :    Thank you,  

Mr Gordhan.   

ADV CHASKALSON SC :    Can I  ask you to turn to page 781 

of  Bundle N3?  

MINISTER GORDHAN :    [ Indist inct ]  [Speaker is not  c lear. ]  

ADV CHASKALSON SC :    That  is the f i rst  page of  your. . .  or  

can you conf i rm that  the document that  starts there and runs 

to page 791 is your clar i f icatory aff idavi t?  10 

CHAIRPERSON :    Let  us just  get  the bundle r ight .   I  have 

got  in f ront  of  me N3(a).   Is  that  the one you are talk ing 

about? 

ADV CHASKALSON SC :    Chai r,  that  would be. . .   I  have one 

consol idated N3 Chai r.   I  image i t  would be N3(b) because I  

have been told. . .  

CHAIRPERSON :    Ja,  I  know his clar i f icatory aff idavi t  is  not  

in his bundle.   I t  is on the other one.   The other big one that  

has got  some blue dividers.    

ADV CHASKALSON SC :    Sorry,  Chai r.    20 

CHAIRPERSON :    Ja.   What is the page number? 

ADV CHASKALSON SC :    781 is  the page number that  I  

have.  

CHAIRPERSON :    Say this one is  N3(b) and the other one 

wi l l  be Bundle N3(a).   Ja.   Okay a lr ight .   Yes,  
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Mr Chaskalson.  

ADV CHASKALSON SC :    Minister Gordhan, i f  you can go 

then to  page 781.   I t  is in  N3(b).   And I  would l ike you to 

conf i rm that  the aff idavi t  that  runs f rom 781 to 791 is your  

clar i f icatory aff idavi t .  

MINISTER GORDHAN :    I  conf i rm.  

ADV CHASKALSON SC :    And the signature at  page 791 is  

your signature.  

MINISTER GORDHAN :    I  conf i rm.  

ADV CHASKALSON SC :    And can you conf i rm the 10 

correctness of  the contents of  that  a ff idavi t?  

MINISTER GORDHAN :    I  do.  

ADV CHASKALSON SC :    Minister Gordhan, I  am going to  

take you br ief ly through certain parts of  that  aff idavi t .   Can I  

ask you f i rst  to go to page 782,  paragraph 5 where you 

explain the ci rcumstances in which you furnished the 

aff idavi t .   And can I  ask you to br ief ly read into the record 

paragraphs 5 to 7? 

MINISTER GORDHAN :    Paragraph 5,  Chai rperson:  

“ I  submit  th is  aff idavi t  as di rected by the 20 

Chairperson of  the Judicial  Commission of  the  

Inqui ry into al legat ion of  State Capture,  corrupt ion 

and f raud in the publ ic sector,  inc luding organs of  

state ( the Commission).  

On 6 May 2019, requir ing a short  a ff idavi t  to clar i f y  
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“whether in s tat ing in his  statement of  

11 October 2018 that  Mr (Tom Moyane) (Mr Moyane) 

acted mal ic iously in laying charges against  him and 

others.   He meant  that :  

a)  In lay ing the charges against  Mr Gordhan and 

others,  Mr Moyane was mot ivated whol ly or in  

part  by/or he sought an advance the object ives of  

State Capture or he was reveal ing a legal  process 

for his own personal  goals that  had ei ther nothing 

or  l i t t le to do wi th a leg i t imate complaint  relat ing 10 

to an al leged cr ime.”  

 Paragraph 6:  

“The Chai rperson’s direct ions go on to requi re that  

“ I  s imply state what ( I )  meant when (I )  stated that  

Mr Moyane had acted mal ic iously  in laying the 

charges against  (me) and others. ”  

 At  paragraph 7:  

“At  the outset ,  I  emphasise that  I  have never a l leged 

that  Mr Moyane was mot ivated by [Speaker is not  

c lear – t ransmission lost ]  when he la id the complaint  20 

that  led to cr iminal  charges in court  against  me 

which was subsequent ly wi thdrawn.”  

ADV CHASKALSON SC :    Can I  then ask you,  

Minister Gordhan to turn to page 786 at  paragraph 22 of  your  

aff idavi t?  
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MINISTER GORDHAN :    Yes? 

ADV CHASKALSON SC :    And there at  the start  of  paragraph 

22,  you concede that  you have no knowledge of  Mr Moyane’s 

state of  mind when he la id the complaint .   And then – so that  

you considered his explanat ion for his conduct  that  he 

provided to the Commission.  

 And f rom paragraphs 21 through to 27. . .   Oh, sorry.   I t  is  

22.1 to 22.7.   But  you then set  out ,  what I  understand to be,  

the reasoning upon which you submit  that  the Commission 

should conclude that  Mr Moyane sought to advance the State 10 

Capture Project .    

 Would that  be a fa i r  summary of  22.1 to 22.7? 

MINISTER GORDHAN :    Yes,  that  wi l l  be fa i r.   And of  course,  

i f  I  may add Chai rperson? 

CHAIRPERSON :    H’m.  

MINISTER GORDHAN :    That  in al l  of  these matters,  i t  is Mr 

Moyane who is impl icated in State Capture and he should 

give his version of  var ious events to the Commission in 

addi t ion to whatever emerges f rom my cross-examinat ion so 

that  the Commission has the ful l  benef i t  of  whatever he has 20 

to say.  

 But  the advocate is r ight .   Paragraph 22 and 22.1 to  

22.7,  he has presented as a fai r  summary.  

ADV CHASKALSON SC :    Can I  ask you to read into the 

record paragraphs 22.1 to 22.7 so we – so the Commission 
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and the publ ic hear what the core of  your reasoning is in  

re lat ion to the conclusions you want the Commission to draw 

against  Mr Moyane? 

MINISTER GORDHAN :    I  wi l l  do that .   In the int roductory 

l ines under paragraph 22 Chai rperson,  the fol lowing is 

stated:  

“To be clear,  I  have no knowledge of  Mr Moyane’s 

state of  mind when he la id the complaint  and I  have 

considered his explanat ion through his conduct  that  

he provided to the Commission.”  10 

 At  22.1:  

“ In essence,  he said that  he acted as a reasonable 

person in the ci rcumstances in which he found 

himsel f  as the Commissioner of  SARS.”  

 At  22.2:  

“ I ,  however,  d isagree wi th th is and personal ly bel ief  

that  Mr Moyane through his legal  processors for  

reasons already explained in my evidence. ”  

 At  22.3:  

“ I  say this based on my experience of  his def iant  20 

at t i tude and vi l i f icat ion of  me fol lowing my 

reappointment as Min ister of  Finance,  which I  

bel ieve was then at  forc ing or pressuring me to 

res ign f rom that  posi t ion so that  the Capture of  

Nat ional  Treasury could proceed under a di fferent  
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minister. ”  

 At  22.4:  

“To use the words of  the Chai rperson’s di rect ion,  I ,  

therefore,  do mean that  Mr Moyane “was not  

mot ivated whol ly  or in part  by or he sought to  

advance the object ive of  State Capture” and that  “he 

was abusing a legal  process for h is own personal  

goals that  e i ther had nothing or l i t t le to do wi th the 

legi t imate complaints to an al leged cr ime. ”  

 At  22.5:  10 

“ I  bel ieve in Mr Moyane’s “personal  goals” whi le he 

was SARS Commissioner included the advancement  

of  a State Capture Project . ”  

 At  22.6:  

“This bel ieve is founded on what we al l  now know 

about how “the fai lure of  integr i ty and governance at  

SARS soundly ev idenced by the change over four  

years has certainly compromised the performance of  

i ts core funct ion of  col lect ing tax to  the detr iment of  

the country at  large” as found by Just ice Nugent in  20 

the Commission of  Inquiry into Tax Administ rat ion 

and Governance by SARS, what is cal led the Nugent  

Inqui ry,  pages 477,  paragraph 19 of  the f inal  report  

of  the Nugent Inqui ry. ”  

 At  22.7:  
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“ I  turn to highl ight  br ief ly certain  relevant  f indings 

by Just ice Nugent below which forms the basis of  

my bel ief  that  Mr Moyane’s act ions as SARS 

Commissioner were a part  of  the State Capture 

Project . ”  

 Just  g ive me a second so that  I  can f ind the r ight  page.    

ADV CHASKALSON SC :    Sorry . . . [ intervenes]   

MINISTER GORDHAN :    [ Indist inct ]  [Speaker is not  c lear. ]  

ADV CHASKALSON SC :    I  do not  need you to  proceed 

beyond that  point .   You can go onto to quote certain 10 

passages f rom the report  of  Just ice Nugent. . .   Wel l ,  that  

report  is a document which we al l  have.  

 I  do want to take you to paragraph 28 which is at  page 

789 and there you state:  

“ In my statement to th is Commission on the 

11t h of  October 2018, speci f ica l ly in paragraph 104 

and 127 through to 127.4,  I  recorded numerous 

examples of  the acr imonious nature of  Mr Moyane’s 

re ject ion of  my oversight  whi le I  was Minister of  

Finance and his insul t ing at tacks on me fol lowing my 20 

reappointment as Minister o f  Finance in  

December 2015.  

This provides the context  to and the basis for my 

bel ief  that  he is laying of  a complaint  against  me 

was something other than the act ions of  a 
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reasonable commissioner. ”  

 Can I  ask?  Apart  f rom the evidence to which you refer  

by cross-referr ing to paragraph 107 and 127 to 127.4 of  you 

statement of  11 October 2018.   

 Are there any facts on which you rely in your  

clar i f icatory aff idavi t  for the inferences you seek the 

Commission to draw that  are wi thin your own personal  

knowledge as opposed to the facts that  are in the publ ic  

domain? 

MINISTER GORDHAN :    Sorry,  I  d id not  hear the last  part .   10 

As opposed to. . .?  

ADV CHASKALSON SC :    The facts that  are in  the publ ic 

domain or facts that  other wi tnesses may test i fy to that  are 

not  wi thin your personal  knowledge.  

MINISTER GORDHAN :    Chai rperson,  i t  is very di ff icul t  to  

draw the dist inct ion between what  might  be in the publ ic  

domain and what might  be in my personal  knowledge,  

because over the years,  those two have in fact  merged but  I  

wi l l  t ry  my best  to address the quest ion.   During 

. . . [ intervenes]   20 

CHAIRPERSON :    Maybe I  can assist?  The reasons why 

Mr Chaskalson has drawn a dist inct ion between what you 

may have personal  knowledge of  and what is in the publ ic  

domain,  is because facts that  you have personal  knowledge 

of .    
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 Matters that ,  genera l ly,  you can test i fy about .   Facts that  

may be in the publ ic domain but  of  which you have no 

personal  knowledge, you may not  be able to test i fy in regard 

to whether they are t rue or not .    

 So I  th ink that  is  the – that  is  why he is  making that  

dist inct ion.   Is that  correct  Mr Chaskalson? 

ADV CHASKALSON SC :    That  is correct ,  Chai r.  

CHAIRPERSON :    Yes,  okay al r ight .  

MINISTER GORDHAN :    I  wi l l  cer tainly at tempt to do that  

Chairperson.   Thank you for your guidance.    10 

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    I  mean, one reference Chair  that  I  

could make is,  the meet ing that  the Deputy Minister  Jonas 

and I  had with Mr Moyane somet ime on the morning of  the 

14t h of  December 2015 when I  lef t  h im with -  and the deputy 

minister as wel l  – I  lef t  h im with ten guidel ines and requests.  

 And amongst  those ten,  where f i rst ly that  the issue of  

governance over  SARS must  be a matter that  we should 

discuss.  

 Secondly,  that  I  would l ike the opportuni ty to review 20 

what was then being cal led the new operat ing model .    

 Now outside of  my knowledge there is,  of  course,  

informat ion about  var ious meet ings wi th and company at  

Nkandla and e lsewhere,  very much pr ior to Mr Moyane’s 

appointment at  SARS and the impl icat ions that  could be 
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drawn, including – and this is  again outside of  my knowledge 

. . . [ intervenes]   

ADV CHASKALSON SC :    Sorry . . . [ indist inct ]  . . . [ intervenes]   

MINISTER GORDHAN :    [ Indist inct ]  [Speaker is not  c lear. ]  

ADV CHASKALSON SC :    Minister  Gordhan, I  must  ask you 

to conf ine yoursel f  to matters wi thin  your knowledge because 

otherwise . . . [ intervenes]   

MINISTER GORDHAN :    Okay.  

ADV CHASKALSON SC :    . . . the evidence and the cross-

examinat ion may st ray far beyond the bounds of  what wi l l  be 10 

helpful  to the Commission.  

MINISTER GORDHAN :    No,  thank you for the guidance.   So 

the second matter,  as I  was saying,  is the new operat ing 

model ,  which I  said,  I  would l ike the opportuni ty  to the 

opportuni ty to rev iew.  

 Meaning,  that  th is  was something foreign to me and one 

would l ike,  together wi th the deputy minister,  to understand 

what the new operat ing model  was and how i t  was going to  

be implemented and that  var ious appointments that  were 

intended to that  pr ivy,  hal ted.  20 

 The thi rd matter was the quest ion of  request ing that  i f  

SARS was involved or any person in SARS was involved in  

the leaking of  informat ion to,  in part icular at  the t ime the 

Sunday Times,  that  should stop because that  is not  in the 

best  interest  of  SARS.  
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 Then the fourth element is  that ,  as far  as 

communicat ions go,  that  SARS should l im i t  i tsel f  to customs 

and related matters of  administ rat ion.  

 And that  i t  wi l l  be something next  door,  maybe that  

SARS wi l l  be required to comment on that  consul tat ion 

should take place wi th  the Deputy Minister of  Finance before 

SARS got  involved in any other mat ters.  

 The f i f th – the sixth issue was the quest ion of  

endeavouring.   That  we should al l  endeavour to put  in place 

a strategy to regain publ ic conf idence in the inst i tut ion.  10 

 And I  th ink i t  is  fa i r  to say that  i t  is my personal  

experience in government that  the standing of  SARS and the 

capabi l i ty of  SARS in col lect ing tax and customer revenue 

and stopping i l l i c i t  t rade has been compromised over that  

per iod of  t ime.  

 Then there was a request  that  SARS off ic ia ls should not  

st ray into pol i t ica l  matters and should desist  f rom pol i t ical  

commentary.    

 And then a further request ,  that  i t  was important  that  

SARS off ic ia ls fami l iar ise themselves wi th broader economic 20 

issues because the relat ionship between SARS as an 

important  f iscal  inst i tut ion and for  example the work of  the 

Treasury or the work of  the Department of  Trade and 

Indust ry or the economy more genera l ly,  is an important  one 

to understand so that  there is a  context  that  off ic ia ls at  
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SARS, for the kind of  work that  they do,  in addi t ion to – or to 

place into context  the var ious administ rat ive funct ions that  

they actual ly perform.  

 And last ly Chai rperson.   Me emphasise,  the deputy 

minister and I ,  the importance of  suggest ing integr i ty.   Again,  

referr ing to the theme that  I  made reference to ear l ier on.  

 So those were issues that  were conf i rmed by Mr Moyane 

in an emai l  that  was discussed in the f i rst  meet ing.  

 Apart  f rom that ,  of  course,  there is a quest ion of  the 

al leged charges which in fact  I  have learnt  more recent ly is a  10 

complaint  that  has been lodged – had been lodged by 

Mr Moyane at  the Brooklyn Pol ice Stat ion.  

 And in i t ia l ly Chai r,  I  wi l l  g ive you the reference i f  you 

need them, on your f indings in the matter wi th the 

[background noise interference present  – speaker unclear]  

judgment or ru l ing. . . [ intervenes]   

CHAIRPERSON :    The rul ing or judgment,  ja.  

MINISTER GORDHAN :    You may Chair?  I  beg your pardon? 

CHAIRPERSON :    Ja,  you can cal l  i t  ru l ing or  judgment.   We 

know what you are ta lk ing about.   20 

MINISTER GORDHAN :    Okay.   [ laughs]  

CHAIRPERSON :    [ laughs]  

MINISTER GORDHAN :    A lr ight .   Thank you.   Not  being a 

lawyer is – I  need to get  my terminology correct .    

CHAIRPERSON :    [ laughs]   Yes.   But  there were two – you 
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may be referr ing to the f i rst  one.   You must st i l l  te l l  us which 

one you are referr ing to.  

MINISTER GORDHAN :    Ja,  i t  is the rul ing of  2019.  

CHAIRPERSON :    Okay that  wi l l  be your f i rst  one,  ja.  

MINISTER GORDHAN :    Ja,  in which the quotat ion f rom 

some document  that  Mr Moyane has submit ted to the 

Commission in which he sa id that  he did lay charges against  

several  individuals.  

 And i f  I  remember the quotat ion,  he said – the quotat ion 

goes onto to say,  “ including Mr Gordhan or Minister 10 

Gordhan”.  

 But  in his later a ff idavi ts,  he then,  of  course,  conf i rms 

that  I  was not  amongst  the names that  he had ind icated in  

that  complaint .  

 Of  course,  I  was none the wiser because we had no 

access to the actual  documents lodged at  the Brooklyn 

Pol ice Stat ion.   

 And secondly,  that  only became apparent  when the 

documentat ion became avai lable to the off icers of  the 

Commission i tsel f .  20 

 So there is  that  discrepancy,  i f  you l ike about whether,  in  

fact  – and the words,  as you know Chairperson,  complaint  

and charge gets mixed in var ious passages,  in  var ious 

documents as wel l  but  I  bel ieve the technical  terminology is 

that  was a compla int .    
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 And the charges,  actual ly,  that  fo l lowed, lodged by the 

NPA on the 11t h o f  October 2016 and then wi thdrawn on the 

31s t  of  October 2016, were in rela t ion to the pension fund 

and not  the then invest igat ion uni t  i tsel f .   So that  is another  

set  of  facts that  are not  mater ia l ,  up to a point ,  in th is  

context .  

 And the thi rd is  the f iscal  impl icat ions of  a revenue 

serv ice that  now has – or as a resul t  of  var ious act ions taken 

dur ing Mr Moyane’s term of  off ice as Commissioner of  SARS.  

 And as a resul t  further of  dismant l ing of  var ious 10 

capabi l i t ies and inst i tut ions that  we had set  out  wi thin  SARS, 

which advanced tax compl iance,  general ly in the country and 

led to increased revenues being col lected.  

 That  th is dismant l ing of  some of  those or  the 

reorganisat ion of  some of  those ent i t ies,  actual ly resul ted in  

loss of  capabi l i t ies.    

 So I  supposed the people at  SARS, they can tel l  you 

how many audi tors,  how many debt  col lectors,  how many 

expert  in corporate taxat ion that  were assembled over a 

per iod of  t ime in  the 2000’s,  had lef t  SARS, ei ther being 20 

forced to or not  wishing to be associated wi th the current  

developments that  were taking place.  

 The consequence of  al l  of  that  Chai r  is that  tax 

compl iance is now lower than what i t  used to be,  which 

means that  what we used to refer  to the as the Tax Gap, 
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meaning the gap between revenue due and revenue to be 

col lected,  grew rather than was being narrowed as i t  was 

dur ing that  per iod and af ter that  per iod as wel l .  

 And so today,  the new commissioner  and management  at  

SARS would have an addi t ional  task of  in rebui ld ing the 

capabi l i ty and capaci ty on the other one.  

 But  on the other  hand,  encouraging qui te a di fferent  

level  of  tax compl iance compared to the per iod when 

Mr Moyane was there as wel l .    

 And that  has ser ious consequences in terms of ,  i f  one 10 

would l ike to say balancing the nat ional  books between what  

revenue comes in,  what expendi ture takes place and what  

borrowing has to happen in order to enable that  expendi ture 

to take place and the consequences are fel t  by ordinary 

people in South Afr ica at  a day-to-day level .   So that  is a 

whole topic,  you know, on that .  

 In respect  of  what happens when – under the guys or  

one or other narrat ive,  inst i tut ional  deter iorat ion takes 

places,  not  accidental ly  but  wi th  intent ion and possible  

through a misguided bel ief  that  those act ions would serve a 20 

part icular cause.  

 In ret rospect ,  i t  d id not .   I t  only  served the course of  

what today we know as State Capture and inst i tut ional  

deter iorat ion and destruct ion as compared or as opposed to 

actual ly helping the country to be in a bet ter posi t ion to deal ,  
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what  we now know as a Covid pandemic i tsel f .  

 I  am going to pause there Chai r  because there might  be 

many other th ings as wel l  and so – I  am not  sure what 

Mr Chaskalson has in mind but  those would be some of  the 

things.  

CHAIRPERSON :    Yes,  Mr Chaskalson.  

ADV CHASKALSON SC :    Chai r,  before I  ask further  

quest ions.   I f  I  can just  give one cross-

reference. . . [ intervenes]   

CHAIRPERSON :    Before you do that .   Can I  just  conf i rm 10 

that  the quest ion you had posed to Mr Gordhan, to which he 

was responding,  was whether  there were any other  facts of  

which he had personal  knowledge on which he rel ied for his 

bel ief  that  Mr Moyane was pursuing a state capture agenda 

during his t ime as SARS Commissioner.   Wel l ,  is that  in 

effect  the quest ion? 

ADV CHASKALSON SC :    That  was the essence of  my 

quest ion.  

CHAIRPERSON :    Yes.  

ADV CHASKALSON SC :    To d ist inguish between the facts 20 

wi thin his personal  knowledge and facts . . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV CHASKALSON SC :    . . .which he may have seen f rom 

elsewhere.  

CHAIRPERSON :    Yes.  
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ADV CHASKALSON SC :    And also,  speci f ical ly re lated to  

the bel ief  that  he expresses that  Mr Moyane was pursuing 

State Capture.   I  do want to  draw that  dis t inct ion 

Minister Gordhan because th is Commission is  concerned  

w i th  whether  Mr  Moyane ’s  ac t ions were  good or  bad fo r  

SARS,  i t  jus t  concerned w i th  the  quest ion  o f  whe ther  Mr 

Moyane ’s  ac t ions  a t  SARS were  mot iva ted  by  a  des i re  to  

pursue s ta te  capture ,  so  I  th ink  i t  is  very  impor tan t  to  keep  

those issues separa te .  

CHAIRPERSON:    Bu t  a lso  I  wanted to  …[ in te rvenes ]  10 

ADV MPOFU SC:    May I  respond to  tha t ,  Cha i r?  

CHAIRPERSON:    Be fore  you respond to  tha t  p lease do not  

fo rge t  what  you wanted to  say,  Mr  Gordhan.   In  answer ing  

Mr  Chaska lson ’s  quest ion  d id  you unders tand the  quest ion  

to  be  the  one tha t  I  have jus t  a r t i cu la ted  and wh ich  he  has 

conf i rmed?  

MINISTER GORDHAN:    You have g i ven i t  a  b i t  more  

c la r i t y,  Cha i r,  so  I  can add one o r  two e lements  and I  wou ld  

l i ke  to ,  i f  I  may,  comment  on  Mr  Chaska lson ’s  po in t  about  

the  Commiss ion  focus ing  on  s ta te  captu re  and not  what  20 

happened w i th in  SARS i t se l f ,  i f  I  may.  

ADV CHASKALSON SC:    Sor ry,  Mr  Gordhan,  tha t  was not  

the  d is t inc t ion  tha t  I  was seek ing  to  make.   I t  i s  a  

d is t inc t ion  be tween whethe r  Mr  Moyane was mot iva ted  v ia  

des i re  to  pursue s ta te  captu re  wh ich  is  what  the  



30 NOVEMBER 2020 – DAY 315 
 

Page 33 of 315 
 

Commiss ion  is  concerned w i th  and  what  the  consequences  

o f  Mr  Moyane ’s  ac t ions were  fo r  SARS which ,  fo r  the  most  

par t ,  i s  no t  an  issue w i th  wh ich  the  Commiss ion  i s  

concerned.   Assess ing  whether  Mr  Moyane was good or  

bad fo r  SARS is  no t  p r imar i l y  a  focus o f  th is  Commiss ion ,  

cer ta in ly  no t  a  focus o f  today ’s  c ross-examinat ion .  

CHAIRPERSON:    Yes,  I  th ink  Mr  Mpofu  has been covered 

or  has he  not?   He wanted to  say someth ing .   Okay,  le t  

them san i t i se  be fore  you –  o therwise  i f  you  can speak –  i f  

i t  i s  a  b r ie f  po in t  you cou ld  speak f rom where  you were .   10 

Okay.   Mr  Mpofu?  

ADV MPOFU SC:    Good a f te rnoon ,  Cha i rperson.  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Yes.   No,  Cha i rpe rson,  I  wanted  to  jus t  

ra ise  an  ob jec t ion .   I  do  no t  know what  i s  go ing  on  now.   

We a re  here  the  cross-examina t ion  o f  Mr  Gordhan,  I  

unders tood tha t  there  was a  c la r i f i ca tory  s ta tement  tha t  

was go ing  to  be  gone to  so  tha t  i t  i s  par t  o f  the  record  

wh ich  rea l l y  shou ld  no t  take  long but  what  i s  now 

happen ing  is  a  rehash o f  Mr  Gordhan ’s  ev idence and h im 20 

read ing  long passages f rom a f f idav i t s  tha t  a re  a l ready 

before  the  Commiss ion .   No usefu l  purpose can be  served  

by  tha t  except  to  waste  t ime and then Mr  Gordhan goes on 

ready ten  po in ts  f rom some emai l  wh ich  has no th ing  to  do  

w i th  the  quest ion .    
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 So  i f  we are  go ing  to  go  a t  th is  ra te  –  and then he  

on ly  ge ts  to ld  a f te r  the  long rambl ing  tha t  he  d id  no t  

answer  the  quest ion .   Then tha t  i s  go ing  to  de t r imenta l l y  

a f fec t  the  pace and prog ress o f  the  cross-examinat ion .    

 So,  Cha i r,  I  mean Mr  Gordhan has g i ven th is  

ev idence he re ,  he  gave i t  fo r  over  two days.   I f  the  

ev idence leaders  d id  no t  ask  those quest ions so  tha t  they  

can focus h is  ev idence wh ich  I  charge they  d id  no t  

because they a l lowed h im to  go  o  and on.   You cannot  have  

another  chance to  do  what  was done in  November  2018.  10 

 Second ly,  Mr  Gordhan has g iven  th is  ev idence o f  

v i l i f y ing  Mr  Moyane,  about  h is  per fo rmance and bus iness  

cent res  and what  have you.   He gave tha t  ev idence,  you 

know,  unabated a t  the  Nugent  Commiss ion .   So I  do  no t  

know why he must  g ive  i t  fo r  the  th i rd  o r  the  four th  t ime 

now.   Thank you.  

CHAIRPERSON:    Maybe –  okay,  Ms… 

ADV MPOFU SC:    Sor ry,  Cha i r.  

CHAIRPERSON:    Okay.   No,  tha t  i s  f ine ,  le t  me hear  what  

Mr  Chaska lson has to  say.   I  have noted tha t  Ms Le Roux 20 

does not  ind i ca te  –  does not  w ish  to  say anyth ing .   Mr  

Chaska lson?  

ADV CHASKALSON SC:    Cha i r,  I  am r igh t  a t  the  end o f  

th is  p rocess,  I  apprec ia te  tha t  the  purpose o f  today is  no t  

to  a f fo rd  Mr  Gordhan a  new a t tempt  to  g ive  ev idence,  i t  i s  
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to  –  i t  i s  essent ia l l y  to  summar i se  h is  c la r i f i ca tory  

s ta tement  wh ich  was not  in  the  record  a l ready.  

CHAIRPERSON:    I  must  say  tha t  my unders tand ing  –  I  

thought  the  reason beh ind  your  quest ion  was  to  see 

whethe r  apar t  f rom say ing  he  bases h is  be l ie f  tha t  Mr  

Moyane was pursu ing  a  s ta te  capture  agenda,  apar t  f rom 

say ing  tha t  he  bases h i s  be l ie f  on  Judge Nugent ’s  f ind ings  

whethe r  there  were  a lso  any persona l  mat te rs  o r  fac ts  o f  

wh ich  he  had pe rsona l  knowledge on wh ich  he  was bas ing  

i t  and I  thought  tha t  was connected w i th  paragraph 28  10 

because I  was not  sure  whether  tha t  was meant  to  say 

we l l ,  tha t  m ight  no t  be  in  the  f ind ings o f  Judge Nugent  bu t  

i t  i s  par t  o f  wha t  in fo rms my case.  I  thought  tha t  i t  was  

in tended to  c la r i f y  tha t .   

ADV CHASKALSON SC:    I t  was rea l l y  to  nar row –  the  

purpose o f  the  quest ion  was to  nar row the  ambi t  o f  today ’s  

hear ing  to  fac ts  tha t  a re  w i th in  Mr  Gordhan ’s  persona l  

knowledge.  

CHAIRPERSON:    Yes.  

ADV CHASKALSON SC:    Upon wh ich  he  bases h i s  20 

reason ing .  

CHAIRPERSON:    Ja .  

ADV CHASKALSON SC:    As  opposed to  fac ts  wh ich  the  

Commiss ion  w i l l  have to  f ind  e lsewhere  or  no t  f ind  

e lsewhere  on  wh ich  he  re l ies .  
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CHAIRPERSON:    Yes.   Okay,  a l r igh t .   No,  tha t  i s  f ine .  

ADV CHASKALSON SC:    Bu t  in  add i t ion  to  tha t  –  and the  

purpose o f  tha t  quest ion  has a l ready been se rved.  

CHAIRPERSON:    Okay.  

ADV CHASKALSON SC:    Mr  Gordhan has ident i f ied  what  

fac ts  a re  w i th in  h is  pe rsona l  knowledge.   The las t  top ic  

tha t  I  want  to  address w i th  Mr  Gordhan in  …[ in te rvenes]  

MINISTER GORDHAN:    Sor ry,  Cha i r,  may I  in te rvene?  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    No,  in  fac t  can summar i se  in  s ix  10 

po in ts .   Maybe tha t  wou ld  he lp ,  i t  w i l l  take  a  m inute  and a  

ha l f .  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    The po in t  tha t  Mr  Chaska lson  

addressed and a lso  to  ass i s t  Adv Mpofu  as  we l l  in  re la t ion  

to  what  he  had to  say.   So the  f i rs t  po in t ,  Cha i r,  wh ich  is  

a lso  [ inaud ib le  –  speak ing  s imul taneous ly ]  

ADV CHASKALSON SC:    Sor ry,  Min is te r  Gordhan ,  be fore 

you ca r ry  on  those s ix  po in ts?  

CHAIRPERSON:    Hang,  hang,  on .   20 

ADV CHASKALSON SC:    Can I  ask  you to  conf ine  yourse l f  

to  fac ts  w i th in  your  pe rsona l  knowledge? 

MINISTER GORDHAN:    Yes.  

ADV CHASKALSON SC:    That  i s  the  exerc ise  tha t  I  want  

to… 
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MINISTER GORDHAN:    Yes,  I  w i l l .   Yes,  I  w i l l .  

CHAIRPERSON:    Yes.   Go ahead,  Mr  Gordhan.    

MINISTER GORDHAN:     So  the  issue is  one  o f  s ta te  

capture ,  Cha i rpe rson.   Subsequent  to  my ev idence in  

November  2018 I  now have exper ience in  va r ious s ta te  

owned enterpr ises  and the  k ind  o f  impact  tha t  ac t i v i t ies  

re la ted  to  s ta te  –  what  we today  ca l l  s ta te  captu re ,  what  

they resu l t  in ,  what  the  consequences are  and i f  the 

Commiss ion  is  in te res ted  we can ta lk  about  tha t ,  bu t  there  

is  a  pa t te rn  as  I  ind ica ted  in  November  2018 but  tha t  10 

pa t te rn  re in fo rced by  exper iences subsequent ly.   That  i s  

my f i rs t  po in t .  

 My second po in t  i s  in  re la t ion  to  the  

compla in t /cha rges wh ich  I  have a l ready expanded upon.  

 My th i rd  po in t  i s  the  issue o f  accountab i l i t y,  s imp le  

mat te rs  l i ke  app l i ca t ion  fo r  leave,  e tce tera ,  wh ich  I  am 

sure  Mr  Mpofu  is  go ing  to  come back to .  

 My fou r th  po in t  i s  in  re la t ion  to  SARS’ opera t ions  

and I  do  have pe rsona l  knowledge  o f  what  was se t  up  and 

what  appears  to  be  the  changes thereaf te r.  20 

 The f i f th  po in t  i s  in  re la t ion  to  what  you re fer  to  – or  

somebody re fer red  to ,  Cha i rperson,  the  d isman t l ing  o f  

cer ta in  en t i t ies  l i ke  The Large Bus iness Cent re ,  I  th ink  Mr  

Mpofu  re fer red  to  i t .   I  d id  no t  g ive  ev idence as  fa r  as  I  can  

reca l l  be fo re  the  Nugent  Commiss ion  on  tha t ,  so  he  might  
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want  to  check h i s  fac t s .   I  went  th rough the  presenta t ion  I  

made to  the  Nugent  Commiss ion  las t  n igh t  and I  mere ly  

exp la ined how SARS worked in  the  var ious d imens ions.  

 And my las t  po in t  wh ich  w i l l  a lso ,   imag ine ,  in  the  

cross-examinat ion  is  tha t  Mr  Moyane was in  possess ion  o f  

var ious fo rms excu lpa tory  ev idence both  in  re la t ion  to  the  

so-ca l led  pens ion  issue and the  invest iga t ing  un i t  i ssue  

wh ich  d id  no t  make i t se l f  known or  was no pub l i c ly  opened  

up to  un t i l  i t  was ve ry  la te  in  the  day,  so  to  speak.   So 

those are  my s i x  po in ts ,  Cha i r,  thank you.  10 

CHAIRPERSON:    Thank you.   Mr  Chaska lson?  

ADV CHASKALSON SC:    I  am go ing  to  t r y  and  b r ing  us  

back to  the  te rms o f  re fe rence fo r  today wh ich  a re  se t  ou t  

in  you r  ru l ing ,  Cha i r.  

CHAIRPERSON:    Yes.  

ADV CHASKALSON SC:    Where  the  Cha i rperson has 

ident i f ied  the  ambi t  o f  today ’s  hear ing  to  dea l  w i th  f i ve  

i ssues.   The f i rs t  i s  whethe r  in  lay ing  the  cr im ina l  

compla in t  o r  charges aga ins t  Mr  Gordhan Mr  Moyane ac ted  

mal ic ious ly.    Now i t  now appears  to  be  common cause tha t  20 

Mr  Moyane d id  no t  lay  a  compla in t  aga ins t  do  you.   Do you  

accept  tha t?  

MINISTER GORDHAN:    Yes.  

ADV CHASKALSON SC:    (b )  Aga in  whether  i n  lay ing  the  

cr im ina l  compla in t  aga ins t  Mr  Gordhan Mr  Moyane was  
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mot iva ted  who l ly,  in  par t ,  e tce tera .   I t  i s  common cause  

there  was not  a  c r im ina l  compla in t  aga ins t  you.  

 (c )   Same s to ry,  i t  re la tes  to  a  c r im ina l  compla in t  

tha t  was not  la id  aga ins t  you,  you have exp la ined why you  

be l ieve  tha t  there  was one.  

 (d )   Whether  as  Commiss ioner  o f  SARS Mr  Moyane  

sought  to  advance the  s ta te  captu re  pro jec t ,  and  

 (e )   Whethe r  Mr  Moyane ’s  persona l  goa ls ,  wh i le  he  

was SARS Commiss ioner,  inc luded  the  advancement  o f  the  

s ta te  capture  pro jec t .  10 

 I  wou ld  l i ke  us  to  emphas ise  (d )  and (e )  because i t  

seems to  me tha t  a t  th is  s tage tha t  i s  what  the  ambi t  o f  

today ’s  hear ing  shou ld  focus on ,  no  more  and no less ,  

because (a ) ,  (b )  and (c )  a re  based on a  suppos i t ion  wh ich  

tu rned out  no t  to  be  cor rec t . .  

MINISTER GORDHAN:    And probab ly  –  and,  Cha i r,  fo r  the 

reasons tha t  I  have out l ined i t  was not  ou t  o f  in ten t ,  there  

was lack  o f  in fo rmat ion  tha t  was ava i lab le  a t  tha t  par t i cu la r  

po in t  in  t ime,  f i rs t l y.    

 And i f  I  may repeat ,  the  27 ,  so-ca l led  27  quest ions 20 

tha t  came f rom the  Hawks pr io r  to  the  2016  Nat iona l  

Budget  made re ference to  a  case number  wh ich  is  the 

same case number  as  the  compla in t  lodged by  Mr  Moyane.  

 And my las t  po in t ,  wh ich  I  have  made befo re  as  

we l l ,  i s  tha t  the  t rue  na ture  o f  the  compla in t  and the  
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persons ind ica ted  in  tha t  compla in t  on ly  became apparent  

once the  documenta t ion  was  ava i lab le  th rough the  

Commiss ion .   Thank you.  

ADV CHASKALSON SC:    Yes.  

CHAIRPERSON:    Okay.  

ADV CHASKALSON SC:    Thank you,  Cha i r,  those  were  a l l  

the  quest ions tha t  I  wanted to  ask .  

CHAIRPERSON:    Okay,  thank you.   Mr  Mpofu ,  you now 

have the  oppor tun i ty   to  c ross-examine Mr  Gordhan .  

ADV LE ROUX :    Thank you,  Cha i r,  good morn ing .  10 

CHAIRPERSON:    Yes,  good morn ing .  

ADV LE ROUX :    When we were  …[ in tervenes]  

CHAIRPERSON:    Or  good a f te rnoon.  

ADV LE ROUX :    Good a f te rnoon a l ready.    

CHAIRPERSON:    Yes.  

ADV LE ROUX :    When we were  in  chambers  you sa id  tha t  

you wou ld  g i ve  an  ind ica t ion  a t  th is  po in t .  

CHAIRPERSON:    Yes.  

ADV LE ROUX :    Wi th  respect  to  dura t ion  o f  the  cross-

examinat ion .  20 

CHAIRPERSON:    Yes.  

ADV LE ROUX :    We had prev ious l y  been adv i sed tha t  i t  

was l i ke l y  to  be  a round two hours  …[ in tervenes]  

CHAIRPERSON:    Wel l  …[ in te rvenes]  

ADV LE ROUX :    You sa id  you wou ld  g ive  an  ind ica t ion  on  
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whethe r  the  fu r ther  ev idence th i s  morn ing  had changed 

tha t  fo r  you.  

CHAIRPERSON:    Ja .   No,  no ,  ac tua l l y  I  …[ in te rvenes]  

ADV LE ROUX :    I f  we cou ld  jus t  ge t  tha t  c la r i t y  we w i l l  be  

indebted.  

CHAIRPERSON:    The las t  th ing  I  sa id   was tha t  a f te r  Mr  

Chaska lson has  f in ished lead ing  Mr  Gordhan on the  

c la r i f i ca tory  a f f idav i t  I  w i l l  ad journ  and we wou ld  have a  

d iscuss ion  about  the  dura t ion  in  chambers .   Maybe we 

shou ld  do  tha t  qu ick ly.   Mr  Mpofu ,  i s  tha t  f ine?  Ja ,  okay.   10 

Mr  Gordhan,  we are  go ing  to  ad journ  fo r  a  ve ry  shor t  t ime,  

maybe f i ve  m inutes  to  d iscuss the  dura t ion  o f  the  cross-

examinat ion  and then we are  go ing  to  resume a f te r  tha t .   

We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES:  

CHAIRPERSON:    I  see  Mr  Gordhan i s  no t  back on  the  

sc reen ye t ,  we w i l l  have to  wa i t  fo r  h im.  

MINISTER GORDHAN:    I  am back  Cha i rpe rson.  

CHAIRPERSON:    You are  back,  okay,  a l r igh t .   A f te r  20 

d iscuss ing  w i th  the  –  a l l  the  lega l  teams wi th  regard  to  the  

dura t ion  o f  Mr  Gordhan ’s  c ross-examinat ion  by  Mr  Mpofu  I  

have prov i s iona l l y  f i xed  two hours ,  wh ich  is  no t  go ing  to  be 

r ig id ,  I  sa id  tha t  a t  the  exp i ry  o f  the  two hours  I  w i l l  assess 

e th  s i tua t ion  and may have a  d iscuss ion  w i th  the  lega l  
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teams as to  whe ther  i t  i s  no t  necessary  to  add and i f  so 

add how much.   So tha t  i s  what  I  have sa id .  

 So we are  go ing  to  s ta r t  now and then a t  one i t  w i l l  

be  lunch so  Mr  Mpofu ’s  f i rs t  hour  w i l l  f in ish  a t  ha l f  past  two 

and  then the  second  hour  a t  ha l f  past  th ree  so  roundabout  

ha l f  past  th ree  we w i l l  then look a t  the  s i tua t ion  aga in .   I  

a lso  want  to  emphas ize  hav ing  d iscussed w i th  the  lega l  

teams tha t  the  scope o f  the  cross-examinat ion  is  sub jec t  to  

what  I  w i l l  say  j us t  now se t  ou t  in  pa rag raph 28 o f  my 

ru l ing  o f  25  November  2019,  tha t  i s  the  second ru l ing .  Mr  10 

Chaska lson d id  re fer  to  th is  pa rag raph jus t  be fore  we 

ad journed,  and I  am go ing  to  read i t  fo r  the  benef i t  o f  

everybody inc lud ing  the  pub l i c .    I t  sa id  in  28 .1 ,  sub jec t  to  

2  be low but  I  won ’ t  go  to  2  be low i t  i s  no t  re levant  fo r  

today.    

“Mr  Moyane is  hereby granted leave to  c ross-

examine Mr  Gordhan on:  

[a ]  whethe r  in  lay ing  the  cr im ina l  compla in t  o r  

charges aga ins t  Mr  Gordhan Mr  Moyane ac ted  

mal ic ious l y ;  20 

[b ]  whethe r  in  lay ing  the  cr im ina l  compla in t  

aga ins t  Mr  Gordhan Mr  Moyane was mot iva ted  

who l ly  o r  in  par t  by  or  he  sough t  to  advance the  

ob jec t i ves  o f  S ta te  Capture .  

[ c ]  whethe r  in  lay ing  the  cr im ina l  compla in t  
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aga ins t  Mr  Gordhan Mr  Moyane was abus ing  a  lega l  

p rocess fo r  h is  own pe rsona l  goa ls  tha t  had e i ther  

no th ing  or  l i t t le  to  do  w i th  the  leg i t imate  compla in t  

re la t ing  to  an  a l leged cr ime.  

[d ]  whethe r  as  Commiss ioner  o f  SARS Mr  

Moyane sought  to  advance the  S ta te  Captu re  

pro jec t ;  

[ c ]  whethe r  Mr  Moyane ’s  persona l  goa ls  wh i le  

he  was SARS Commiss ioner  inc luded the  

advancement  o f  the  S ta te  Capture  pro jec t . ”  10 

As I  unders tand the  pos i t ion  Mr  Gordhan has ind i ca ted  tha t  

[a ]  to  [ c ]  as  fa r  as  he  is  concerned have fa l len  away and I  

th ink  as  fa r  as  Mr  Chaska lson is  concerned in  the  l igh t  o f  

the  c la r i f i ca t ion  tha t  Mr  Gordhan gave about  how –  what  

had happened Mr  Chaska lson rea l l y  as  fa r  as  he  is  

concerned what  remains  is  [d ]  and  [e ] .    

 Now Mr  Mpofu  has sa id  tha t  he  w i l l  have some 

quest ions fo r  Mr  Gordhan in  regard  to  [a ]  to  [ c ]  a l though  

they wou ld  no t  take  a  lo t  o f  t ime but  o ther  than tha t  there  

is  common unders tand ing  tha t  the  main  i ssues a re  those  20 

tha t  fa l l  under  [d ]  and [e ]  o f  paragraph 28 o f  tha t  ru l ing .  

 Okay,  Mr  Mpofu  d id  I  captu re  tha t  cor rec t l y  as  you  

unders tood i t  as  we l l?  

ADV MPOFU SC:    Cha i rperson yes you d id .   I f  I  may cha i r  

be fore  you run  the  c lock  Cha i r  jus t  a  few remarks ,  one is  
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tha t  we don ’ t  accept  imp l ic i t l y  tha t  [a ]  to  [ c ]  have fa l len 

away and I  w i l l  dea l  w i th  tha t  in  quest ion ing  Mr  Gordhan to  

c la r i f y.  

CHAIRPERSON:    Yes.  

MR MPOFU:   And then maybe I  m ight  address the  Cha i r  

on  tha t ,  bu t  we do o f  course  accept  Cha i r  tha t  even when 

you gave your  ru l ing  the  accent  o f  your  ru l ing  was on le t ’s  

say  [d ]  to  [e ] .  

CHAIRPERSON:    Yes.  

MR MPOFU:   In  the  sense tha t  our  approach is  tha t  the  10 

f i ve  th ings are  comple te ly  in te r - re la ted ,  one  cannot  

separa te  f rom them but  in  fa i rness he  d id  say a t  paragraph  

26 an a l legat ion  tha t  someone per fo rmed h is  o r  her  du t ies  

in  o rder  to  advance the  S ta te  Cap ture  pro jec t  i s  a  ser ious 

a l legat ion  and those fac ing  such an a l legat ion  shou ld  be  

g iven an oppor tun i ty  to  de fend themse lves aga ins t  i t ,  and 

you a l so  sa id  a t  27  I  cons ider  tha t  sub jec t  to  one cond i t ion ,  

i t  i s  the  in te res t  o f  the  work  o f  the  Commiss ion  to  g rant  

Moyane leave to  c ross-examine,  and then you went  to  say 

be fore  th is  Commiss ion  i t  must  rank as  the  most  ser ious 20 

a l legat ion  or  s ta tement  fo r  i t  to  be  sa id  tha t  you pe r fo rmed  

your  o f f i c ia l  du t ies  in  o rder  to  advance the  ob jec t i ves  o f  

S ta te  Captu re  and speak ing  genera l l y  such a  person 

shou ld  a  person shou ld  be  granted leave to  c ross-examine,  

so  a t  lease we ag ree on tha t  par t .  
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CHAIRPERSON:    Ja ,  no  tha t ’s  f ine ,  I  used the  words  

fa l len  away in  regard  to  [a ]  to  [ c ]  bu t  Mr  Chaska lson might  

no t  have used tha t  te rm,  so  ja  okay.  

MR MPOFU:   Yes,  bu t  I  know what  the  Cha i r  means,  and 

maybe I  can c la r i f y  i t  as  fo l lows.   Good a f te rnoon Mr  

Gordhan.  

CHAIRPERSON:    Mr  Gordhan can you hear  Mr  Mpofu?  

Oh,  we cannot  hear  you Mr  Gordhan.   

MINISTER GORDHAN:    Ja ,  I  thought  he  was address ing  

Cha i rperson,  good a f te rnoon.  10 

CHAIRPERSON:    Oh,  he  has gree ted you.  

ADV MPOFU SC:    I  was address ing  you Mr  Gordhan.   

Okay where  are  you today?  

MINISTER GORDHAN:    I  beg your  pardon?  

ADV MPOFU SC:    Where  a re  you? 

MINISTER GORDHAN:    I  am a t  home.  

ADV MPOFU SC:    Okay,  and is  there  a  reason why  you d id  

no t  g race us  w i th  your  phys i ca l  p resence today?  

MINISTER GORDHAN:    On medica l  adv i ce .  

ADV MPOFU SC:    Med ica l  adv i ce ,  okay.   Now I  jus t  want  20 

to  c la r i f y  th is  po in t  tha t  the  Cha i r  was dea l ing  w i th  now,  

e f fec t i ve ly,  your  thes i s  i s  tha t  Mr  Moyane was not  ve t ted  

by,  le t ’s  ca l l  i t ,  S ta te  Capture  mot ives  in  do ing  var ious  

th ings tha t  you  tes t i f ied  about  in  the  Commiss ion  and  

e lsewhere ,  co r rec t?  
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MINISTER GORDHAN:    So ,  Cha i r,  i f  I  may c la r i f y  tha t ,  in  

my ev idence before  the  Commiss ion  in  November  2018 a t  

parag raph 11 onwards,  I  desc r ibed what  i s  S ta te  Capture  

and the  po in t  I ’m  mak ing  in  sum i s  tha t  there  are  var ious 

ac t iv i t ies  tha t  const i tu te ,  u l t imate ly,  to  be  de f ined as  S ta te  

Capture .   So we ’ re  ta lk ing  about  two th ings,  the  f i rs t  i s  a  

concept  ca l led  S ta te  Capture  wh ich  I  c la r i f ied  in  my  

ev idence before  you in  November  2018 and what  h is to ry  

has taught  and the  South  A f r i can  lessons have taught  us  

about  ac t i v i t ies  tha t  const i tu te ,  u l t imate ly,   what  became 10 

known as S ta te  Capture .   So,  i f  I  look  a t  the  ac t iv i t ies  tha t  

were  under taken  a t  the  South  A f r i can Revenue Serv i ce  

dur ing  Mr  Moyane ’s  te rm o f  o f f i ce  those ac t iv i t ies  came to  

match  the  ac t iv i t ies  tha t  fa l l  under  the  de f in i t ion  o f  Sta te 

Capture .  

ADV MPOFU SC:    Okay,  look ,  p lease i f  you are  ab le  to  

jus t  answer  yes or  no  when you agree w i th  the  propos i t ion  

tha t  w i l l  he lp  us  to  save  t ime.   The  quest ion  

was…[ in te rvenes] .  

MINISTER GORDHAN:    When I  can,  Cha i r,  I  w i l l  cer ta in l y  20 

say yes o r  no .  

ADV MPOFU SC:    Yes,  p lease do.  

MINISTER GORDHAN:    Bu t  where  I  th ink  c la r i t y  i s  

requ i red ,  Cha i r,  w i th  your  pe rmiss ion ,  I  w i l l  add a  l ine  or  

two,  i t  m igh t  he lp  Mr  Mpofu  as  we l l ,  thank you.  
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CHAIRPERSON:   Ja .   

ADV MPOFU SC:    No I  don ’ t  need  your  he lp  Mr  Gordhan,  I  

w i l l  ask  you quest ions,  i f  the  quest ion  i s  c lear  you must  

jus t  answer  yes or  no .   Of  course ,  i f  you  want  c la r i f i ca t ion  

the  Cha i r  w i l l  s top  me i f  I  t ry  to  b lock  you.   I  asked  you a  

very  s imp le  quest ion ,  your  en t i re  ou t look i s  tha t  Mr  Moyane  

was mot iva ted  by  a  S ta te  Capture  mot ive  i n  per fo rm ing h i s  

du t ies ,  tha t ’s  what  you sa id  in  many a f f idav i t s ,  so  a  yes 

w i l l  do .  

MINISTER GORDHAN:    Yes,  as  I  ind ica ted  ear l ie r,  10 

Cha i rperson.  

ADV MPOFU SC:    Thank you,  now,  you a lso  sa id ,  and Mr  

Chaska lson led  you to  th is  tha t  you say tha t  Mr  Moyane ’s  

compla in t  tha t  led  to  c r im ina l  charges was par t  o f  the  S ta te  

Capture  mot ive ,  cor rec t?  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Yes,  okay.  

MINISTER GORDHAN:    Wi th  the  l im i ted  knowledge tha t  

was ava i lab le  then.  

ADV MPOFU SC:   No,  no  fa i r  enough,  the  po in t  i s  tha t ,  you 20 

were  no t  rea l l y  say ing  tha t  i t ’s  the  charges tha t  he  la id  

aga ins t  you per  se  bu t  tha t  h is  compla in t ,  wh ich  led  –  i t  

was h i s  compla in t  tha t  led  to  the  cr im ina l  charges,  there  

may have been o ther  th ings bu t  i t  t r iggered a  process tha t  

led  to  the  cr im ina l  charges,  co r rec t?   
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MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Yes,  so  there fore  the  –  and when he 

la id  tha t  compla in t  tha t  was par t  o f  h is  o f f i c ia l  du t ies  tha t  

he  was per fo rming,  cor rec t?  

MINISTER GORDHAN:    Can you repeat  tha t  p lease? 

ADV MPOFU SC:    When he la id  the  compla in t  aga ins t  

those peop le  a t  B rook l yn  Po l ice  S ta t ion  i t  was par t  o f  

per fo rm ing h is  o f f i c ia l  du t ies ,  cor rec t?  

MINISTER GORDHAN:    I  don ’ t  accept  tha t .  

ADV MPOFU SC:    D id  he  do i t  jus t  as  a  person or  as  a  10 

Commiss ioner  o f  SARS? 

MINISTER GORDHAN:    Wel l  I  th ink  Mr  Moyane is  in  the  

best  pos i t ion  to  exp la in  h imse l f  when he g ives  h is  major  

ev idence before  the  Commiss ion ,  Cha i r.  

ADV MPOFU SC:    Wel l ,  okay,  to  your  knowledge now –  I  

accept  tha t  you say ear l ie r  you are  no t  au fa i t  w i th  the  

fac ts .   To  your  knowledge now,  you know tha t  he  la id  tha t  

compla in t  in  h is  capac i ty  as  Commiss ioner  o f  SARS,  

cor rec t?  

MINISTER GORDHAN:    Yes.  20 

ADV MPOFU SC:    Thank you.   Now,  there fore ,  the  

ar t i f i c ia l  l i ne  tha t  i s  sa id  drawn between what  you  ca l l  –  

whethe r  in  lay ing  the  cr im ina l  compla in t  o r  charges and I  

do  unders tand tha t  i t  was not  aga ins t  Mr  Gordhan i t ’s  

aga ins t  anyone but  you r  v iew is  tha t ,  in  lay ing  cr im ina l  
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compla in t ,  Mr  Moyane ac ted  mal ic ious ly,  cor rec t?  

MINISTER GORDHAN:    As I  sa id  ear l ie r  Cha i r,  tha t  he  was 

ac t ing  –  tha t  was  one ac t ion  in  amongst  many o thers  tha t  

const i tu ted ,  in  my v iew,  h i s  cont r ibu t ion  to  the  S ta te  

Capture  process.  

ADV MPOFU SC:    Thank you very  much.   Okay,  le t ’s  go  to  

B  and a lso  in  lay ing  the  compla in t ,  aga in ,  we can take  out  

the  words,  aga ins t  Mr  Gordhan,  we say aga ins t  X ,  Y or  Z,  

Mr  Moyane was mot iva ted  who l l y  o r  in  par t  o r  he  sought  to  

advance the  ob jec t i ves  o f  S ta te  Capture ,  do  you s tand by  10 

tha t?   That  in  lay ing  the  cr im ina l  compla in t  he  was  

mot iva ted  who l ly  o r  in  par t  o r  he  sought  to  advance the  

ob jec t i ves  o f  S ta te  Capture ,  cor rec t?  

MINISTER GORDHAN:    I t ’s  cor rec t  in  the  contex t  o f  a l l  the 

o ther  ac t i v i t ies  tha t  he  under took yes.  

ADV MPOFU SC:    Yes,  thank you and then the  th i rd  one 

is ,  whether  in  lay ing  the  cr im ina l  compla in t ,  aga in  we take  

out  the  words,  aga ins t  Mr  Gordhan,  aga ins t  those o the r  

peop le ,  Mr  Moyane was abus ing  a  lega l  p rocess fo r  h is  

own persona l  goa ls  tha t  he  had,  e i ther  no th ing  – tha t  had,  20 

e i ther  no th ing  or  l i t t le  to  do  w i th  a  leg i t imate  compla in t  

re la t ing  to  an  a l leged cr ime,  do  you a lso  s tand by  tha t?  

MINISTER GORDHAN:    Wel l ,  tha t ’s  no t  my fo rmula t ion ,  

the  concept  o f  persona l  goa ls ,  Cha i rperson,  how does one 

draw the  l ine  wh ich  has myst i f ied  me between what  one 
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does as  a  person  when ho ld ing  a  par t i cu la r  o f f i c ia l  pos i t ion  

or  any pos i t ion  and what  one does  by  p lay ing  a  ro le  in  tha t  

par t i cu la r  pos i t ion .   So,  I  don ’ t  know what  the  word ,  

persona l ,  means in  tha t  contex t  bu t  i f  you  say tha t  he  as  a  

person d id  ce r ta in  th ings,  yes ,  bu t  I  don ’ t  know about  what  

persona l  means.  

ADV MPOFU SC:    No but ,  i f  you  don ’ t  know what  persona l  

goa ls  a re  –  these  are  your  words Mr  Gordhan,  i f  you  go to  

page TSM787,  the  one tha t  you read out  in  f ron t  

o f…[ in tervenes] .  10 

CHAIRPERSON:    Jus t  to  conf i rm ,  we are  s t i l l  us ing  the  

same Bund le ,  tha t  was re fe r red  to?  

ADV MPOFU SC:    That ’s  cor rec t  Cha i r.  

MINISTER GORDHAN:    Sor ry  wha t  number  Mr  Mpofu?  

ADV MPOFU SC:    TSM-787 i t ’s  the  one tha t  you read out  

now to  the  Commiss ion…[ in te rvenes] .  

CHAIRPERSON:    Ac tua l l y,  Mr  Mpofu ,  we can jus t  ignore  

TSM…[ in tervenes ] .  

ADV MPOFU SC:    We jus t  use  the  number.  

CHAIRPERSON:    The number  ja .  20 

ADV MPOFU SC:    Thank you.  

CHAIRPERSON:    What  i s  the  number?  

ADV MPOFU SC:    787.  

CHAIRPERSON:    787,  okay,  have you got  i t  Mr  Gordhan? 

MINISTER GORDHAN:    Aga in ,  Cha i r,  th is  22 .4  i s  a  
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parag raph tha t  Mr  Mpofu  is  re fe r r ing  to ,  i f  I ’ ve  go t  i t  

cor rec t l y,  i s  tha t  the  one?  

CHAIRPERSON:   Hang on one second,  Mr  Mpofu  do  you  

want  to  a r t i cu la te  your  quest ion  aga in  in  re la t ion  

to…[ in tervenes] .   

ADV MPOFU SC:    Yes,  thank you  Cha i r.   The w i tness sa id  

tha t  he  doesn ’ t  know what  pe rsona l  mean,  so  I  was jus t  

po in t ing  ou t  tha t  th is  –  the  words  he  used in  a  s ta tement  

under  oa th .   You sa id  a t  22 .5 ,  

“ I  be l ieve  tha t  Mr  Moyane ’s  pe rsona l  goa ls ,  wh i le  he  10 

was SARS Commiss ioner,  inc luded  the 

advancement  o f  the  S ta te  Capture  pro jec t ” ,  

 And you d id  tha t  under  oa th ,  do  you remember?  

MINISTER GORDHAN:    Ja ,  abso lu te ly,  so  Cha i rperson can 

I  f i rs t  d raw your  a t ten t ion  to  22 .4  in  wh ich  I  say  the  

fo l low ing,  may I  quote  tha t  Cha i rpe rson?  

CHAIRPERSON:    Be fore  you do tha t  Mr  Gordhan,  Mr  

Mpofu  maybe we shou ld ,  jus t  fo r  comple teness  ment ion  

tha t  in  22 .5  persona l  goa ls  i s  in  quotes .  

ADV MPOFU SC:    Yes.  20 

CHAIRPERSON:    Yes,  okay,  a l r igh t ,  Mr  Gordhan you 

wanted to  say someth ing  about  22 .4?  

MINISTER GORDHAN:    So,  to  –  fo r  the  benef i t  o f  the 

pub l i c  as  we l l ,  th is  i s  what  I  say,  and  o f  cou rse  a f f idav i t s  

a re  under  oa th ,  I  th ink  most  peop le  unders tand tha t  and I  
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quote ,  

“To  use the  words o f  the  Cha i rperson ’s  d i rec t ions I  

there fo re  do  mean tha t  Mr  Moyane!  was mot iva ted  

who l ly  o r  in  pa r t  o r  he  sought  to  advance the 

ob jec t i ves  o f  S ta te  Capture”  and tha t  “he  was 

abus ing  a  l ega l  p rocess fo r  h i s  own pe rsona l  goa ls  

tha t  had e i ther  no th ing  or  l i t t le  to  do  w i th  a 

leg i t imate  compla in t  re la t ing  to  an  a l leged cr ime” .   

 So,  when you look a t  persona l  goa ls  in  tha t  contex t  

i t  i s  a  person who is  advanc ing  the  ob jec t i ves  o f  S ta te 10 

Capture  and the  quota t ion ,  Mr  Mpofu ,  i s  a  quota t ion  o f  the  

Cha i rperson so  he  shou ld  …[ ind is t inc t  –  in te r fe rence on  

aud io ] .  

ADV MPOFU SC:    L is ten ,  I  know what  a  quota t ion  is ,  I ’m 

say ing  to  you,  in  those two paragraphs,  you vo lun tar i l y  

adopted  those words even though they were  or ig ina l l y  used  

by  the  Cha i rperson,  nobody fo rced you to  adopt  them,  you 

used them in ,  bo th ,  22 .4  and 22.5  and there fore  you can ’ t  

te l l  us  you don ’ t  know what  persona l  goa ls  a re ,  co r rec t?  

MINISTER GORDHAN:    So  what  I  was do ing  he re ,  Cha i r,  20 

is  in  the  contex t  o f  22 .4  and 22.5  exp la in ing  tha t  the  

persona l  goa ls  in  th is  contex t  as  descr ibed th rough the  

quota t ion  re fer red  to  yourse l f ,  Cha i rperson,  i s  in the 

contex t  o f  advanc ing  S ta te  Captu re .   That ’s  the  po in t  I  was  

mak ing  there  bu t  my ear l ie r  remarks  were ,  i f  you  l i ke ,  in  a  
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more  abst rac t  sense.  

ADV MPOFU SC:    Yes,  okay.  

MINISTER GORDHAN:    Thank you  Mr  Mpofu .  

ADV MPOFU SC:    Yes,  thank you very  much.   The 

quest ion ,  rea l l y  was whether  you s tand by  the  s ta tement  in  

C wh ich  was,  whether  in  lay ing  a  c r im ina l  compla in t  Mr  

Moyane was abus ing  a  lega l  p rocess fo r  h i s  own persona l  

goa ls  tha t  had,  e i ther  no th ing  or  l i t t le  to  do  w i th  a  

leg i t imate  compla in t  re la t ing  to  an  a l leged cr ime and you  

s tand by  tha t?  10 

MINISTER GORDHAN:    No,  I  s tand by  the  fac t  tha t  Mr  

Moyane,  in  h is  pos i t ion  was advanc ing  S ta te  Capture  and  

tha t  one o f  the  ac t iv i t ies  i n  tha t  p rocess was to  lay  the  

compla in t .  

ADV MPOFU SC:    Thank you.  

CHAIRPERSON:    Maybe,  jus t  to  make sure  I  fo l low,  what  

was your  unders tand ing  o f  the  re ference to  persona l  goa ls  

in  the  Cha i rperson ’s  d i rec t ions?  

MINISTER GORDHAN:    I s  tha t  w i th  re fe rence to  myse l f ,  

Cha i rperson?  20 

CHAIRPERSON:    Yes,  in  22 .4 .  

MINISTER GORDHAN:    I t ’s  as  I  exp la ined,  Cha i rpe rson  

CHAIRPERSON:    Sor ry?  

MINISTER GORDHAN:    Sor ry.  

CHAIRPERSON:    I  jus t  want  to  make sure  I  unders tand  
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what  you r  own unders tand ing  was  o f  what  the  Cha i rpe rson  

was re fer r i ng  to  when he was re fer r ing  to  Mr  Moyane ’s  

persona l  goa ls .  

MINISTER GORDHAN:    So ,  I ’m  jus t  d rawing a  d i s t inc t ion ,  

Cha i rperson,  be tween an abst rac t  concept  o f  how does one 

d is t ingu ish  be tween persona l  goa l  and,  i f  you  l i ke ,  

p ro fess iona l  goa l  tha t  was par t  A .   Par t  B is  w i th  re fe rence  

to  22 .4  and 22.5  and there  my  unders tand ing  was,  a 

person who advances o f  h is  own vo l i t ion  the  ob jec t i ve  to  

the  S ta te  Capture  as  we know i t  today.  10 

CHAIRPERSON:    Okay,  a l r igh t ,  Mr  Mpofu?  

ADV MPOFU SC:    Thank you Cha i r.   Cha i r,  I  jus t  wanted,  

jus t  fo r  the  sake  o f  the  record  to  cor rec t  you Cha i r.   The 

words tha t  the  w i tness was us ing  in  h is  a f f idav i t  were  taken 

f rom the  Cha i r ’s  d i rec t i ve ,  no t  f rom the  ru l ing ,  remember  

the  a f f idav i t  came before  the  ru l ing .  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:   Jus t  fo r  the  record .  

CHAIRPERSON:    Oh,  was I  the  one who sa id  ru l ing?  

ADV MPOFU SC:    Yes,  you sa id  when the  Cha i r  sa id  in  h is  20 

ru l ing ,  yes .  

CHAIRPERSON:    Okay,  no  tha t ’s  f ine  –  ja  i t  was f rom the  

d i rec t ions yes.  

ADV MPOFU SC:    Thank you Cha i r.   Anyway the  po in t  i s  

tha t  you s tand by  a l l  the  sent iments  expressed f rom A to  E 
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except  o f  cou rse  the  techn ica l i t y  tha t  the  charges were  no t  

la id  d i rec t l y  aga ins t  you but  i t  was a  compla in t  tha t  led  to  

the  cr im ina l  charges,  a re  we s t i l l  together?  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Thank you.   R igh t ,  now,  -  so  le t  us  –  

apar t  f rom tha t ,  I  rea l l y  had hoped tha t  we were  go ing  to  

s ta r t  on  a  pos i t i ve  no te  Mr  Gordhan wh ich  is  on  th ings tha t ,  

I  th ink  we agree  on.   You agree,  and I  know you  gave a  

de f in i t ion  bu t  you  agree tha t  th is  no t ion  o f  S ta te  Capture  i s  

a  po l i t i ca l  te rm o r  a  South  A f r i can  te rm fo r  c r imes rea l l y,  10 

cr imes l i ke  cor rup t ion ,  f raud,  money launder ing  and so  on? 

MINISTER GORDHAN:    Cha i rpe rson,  th is  i s  no t  a  South 

A f r i can te rm,  S ta te  Captu re  has a  long h is to ry  in  

in te rna t iona l  l i t e ra ture  on  cor rup t ion  e tce tera  tha t  takes  

p lace la rge ly  th rough p rocu rement  measures and o f  course  

in  paragraph 16 o f  my ev idence,  be fore  you in  November  

2018 I  say  the  fo l low ing and w i th  your  pe rmiss ion  I  want  to  

quote  i t ,  

“A usefu l  concep tua l  f ramework  fo r  unders tand ing  

events  and the  phenomenon o f  S ta te  Captu re  has  20 

been deve loped  by  the  group o f  academics  who 

pub l i shed The Be t raya l  o f  P romised Repor t  and the  

recent  book,  The  Shadow o f  S ta te ,  the  po l i t i cs  o f  

S ta te  Capture .   I t  env isages var ious group ings tha t  

per fo rm d i f fe ren t  ro les  in  S ta te  Capture  and pat te rn  
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i t s  ne tworks” ,  

 And i t  goes on to  –  f rom 16.1  exp la in  the  key ro le  

p layers  bu t  i f  you  look a t  the  l i te ra ture…[ in te rvenes] .  

ADV MPOFU SC:    Mr  Gordhan…[ in tervenes] .  

MINISTER GORDHAN:    Le t  me jus t  f in ish…[ in tervenes] .  

ADV MPOFU SC:    He l lo .  

MINISTER GORDHAN:   May I  jus t  f in ish  p lease.  

ADV MPOFU SC:  I f  you  can jus t  answer  my quest ion ,  I  

don ’ t  want  your…[ in tervenes] .  

MINISTER GORDHAN:    I ’m  answer ing  your  quest ion  10 

ADV MPOFU SC:    No,  the  ques t ion  is  e i ther  you agree  

. . . [ in te rvenes –  speak ing  s imu l taneous ly  

MINISTER GORDHAN:   And the  answer  i s  …[ ind is t inc t ]  i s  

no t  jus t  a  South  A f r i can te rm,  second ly…[ in te rvenes] .  

ADV MPOFU SC:    Do you ag ree tha t  cor rup t ion  or  f raud or  

c r imes l i ke  tha t ,  yes  or  no?  

MINISTER GORDHAN:    I  th ink ,  Cha i rperson,  i t  m igh t  be 

very  usefu l  i f  Mr  Mpofu  wants  yes or  no  answers  then he 

must  ask  one quest ion  a t  a  t ime p lease.  

ADV MPOFU SC:    That ’s  one quest ion ,  do  you ag ree tha t  20 

…[ ind is t inc t  –  par t ies  speak ing  s imu l taneous ly ]  cor rup t ion  

and f raud.  

CHAIRPERSON:    Hang on Mr  Mpofu  le t  h im f in ish  I  don ’ t  

th ink  he ’s  go ing  to  take  long to  f in ish  what  he  was  say ing  

…[ in tervenes] .  
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ADV MPOFU SC:    I  th ink  he ’s  go ing  to  take  long Cha i r.  

CHAIRPERSON:    I ’m  not  go ing  to  a l low h im to  take  long 

but  jus t  f in ish  what  you –  how you were  captu r ing  S ta te  

Capture  as  an  in te rnat iona l  concept  as  you unders tand i t  

Mr  Gordhan,  what  was i t?  

MINISTER GORDHAN:   Thank you Cha i r,  a l l  I  wanted to  

say is  tha t ,  i t  doesn ’ t  on ly  have South  A f r i can or ig ins  i t  has  

in te rnat iona l  o r i g ins  and i t  la rge ly  s ta r ted  w i th  peop le  

work ing  a t  the  Wor ld  Bank many years  ago who observed  

s im i la r  phenomena e l sewhere  in  the  wor ld  and there ’s  a  10 

famous author  ca l led  Pro fessor  He l lmann who authored  

some o f  the  tex t ,  tha t ’s  the  f i rs t  po in t  I ’m  mak ing .   The 

second po in t  i s ,  the  answer  i s  yes ,  i t  re la tes  to ,  amongst  

o ther  th ings cor rup t ion  and re la ted  ac t iv i t y.   

ADV MPOFU SC:    Yes,  okay jus t  fo r  your  own ed i f i ca t ion ,  

when I  say  South  A f r i can te rm,  I  meant  tha t  i t  i s  used in  

the  contex t  o f  th is  Commiss ion .   S ta te  Capture  ac tua l l y  

d idn ’ t  even come f rom the  Wor ld  Bank i t  came f rom a  

gent leman ca l led  Lamien[? ]  who advances the  theory  o f  

captur ing  the  S ta te  bu t  tha t ’s  a  d iscuss ion  fo r  another  day  20 

but  as  fa r  as  th is  Commiss ion  is  concerned,  do  you  agree  

tha t  i t  re la tes  to  th ings l i ke  co r rup t ion ,  f raud and money 

launder ing ,  yes?  

MINISTER GORDHAN:    Amongst  o ther  th ings yes.  

ADV MPOFU SC:    And i t  invo lves,  I  th ink  as  you have  
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sa id ,  s tea l ing  f rom the  poor  and i f  you s tea l ,  fo r  example ,  

money tha t  was meant  fo r  a  hosp i ta l  o r  a  schoo l ,  l i t e ra l l y  i t  

can  lead to  peop le  dy ing ,  i t ’s  a  ser ious mat te r.  

MINISTER GORDHAN:    Cha i r,  I ’m  not  su re  whethe r  tha t ’s  

a  s ta tement  o r  a  quest ion .  

ADV MPOFU SC:    I t ’s  a  quest ion ,  you can say yes or  no .  

CHAIRPERSON:    Jus t  a r t i cu la te  i t  aga in ,  Mr  Mpo fu ,  the  

quest ion .  

ADV MPOFU SC:    When such co r rup t ion ,  f raud and the f t  

re la tes  to ,  fo r  example ,  le t ’s  say  s tea l ing  money tha t  was 10 

meant  to  bu i ld  a  hosp i ta l ,  we cou ld  say tha t  S ta te  Capture  

i s  such a  ser ious  th ing  tha t  i t  cou ld  lead to  peop le  ac tua l l y  

dy ing  or  su f fe r i ng .   In  o ther  words what  I ’m  t ry ing  to  say is ,  

i t ’s  a  very  se r ious  mat te r,  yes?  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Thank you and  ac tua l l y  i f  you  look a t  i t  

in  the  –  in  i t s  p roper  contex t  i t  –  tha t  idea o f  s tea l i ng  f rom 

the  poor  wou ld  be  –  par t i cu la r ly  i n  a  count ry  w i th  a  h is to ry  

l i ke  ou rs ,  tan tamount  to  t reason,  cor rec t?  

MINISTER GORDHAN:    I  leave tha t  to  the  lawyers ,  20 

Cha i rperson.  

ADV MPOFU SC:    Wel l ,  i t ’s  a  ser ious c r ime tha t ,  in  many 

p laces,  wou ld  even have a  cap i ta l  o f fence,  in  fac t  i n  o the r  

count r ies  i t  does,  cor rec t ,  cap i ta l  pun ishment?  

MINISTER GORDHAN:    Aga in ,  I  leave tha t  to  the  l awyers ,  
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Cha i rperson.  

ADV MPOFU SC:    No,  we l l  to  your  knowledge you don ’ t  

know tha t  i t ’s  a  ser ious c r ime?  

MINISTER GORDHAN:    No,  i t ’s  a  te r r ib le  th ing  to  do  tha t ’s  

why I  imag ine  I  ment ion  …[ in te rvenes] .  

ADV MPOFU SC:    That ’s  no t  jus t  fo r  lawyers  

. . . [ in te rvenes]   

MINISTER GORDHAN:    Can I  answer,  Cha i rperson or  i s  

Mr  Mpofu  go ing  to  do  a l l  the  ta lk ing ,  w i th  the  Cha i r?  

CHAIRPERSON:    Ja  g ive  your  answer.  10 

ADV MPOFU SC:    You don ’ t  have to  be  ar rogant  Mr  

Gordhan.  

MINISTER GORDHAN:    The quest ion  as  I  unders tand i t  

. . . [ in te rvenes]   

ADV MPOFU SC:    You don ’ t  have to  be  ar rogant ,  I ’m  not  

go ing  to  do  a l l  the  ta lk ing  you a re  the  one who is  be ing  

cross-examined,  so  you do the  ta lk ing ,  i f  you ’ l l  answer  my 

quest ions.  

CHAIRPERSON:    Okay,  Mr  Mpofu ,  Mr  Gordhan,  jus t  g ive  

your  answer.  20 

MINISTER GORDHAN:    No,  what  I ’m say ing ,  Cha i rpe rson  

is  tha t  Mr  Mpofu  is  abso lu te ly  r i gh t ,  tha t  S ta te  Capture  bu t  

more  impor tan t ly  the  act iv i t ies  tha t  take  p lace under  th is  

umbre l la  i s  a  ve ry  ser ious mat te r  and tha t  i s  a  mat te r  tha t ,  

as  Deputy  Ch ie f  Jus t ice  and  Cha i rpe rson o f  th is  



30 NOVEMBER 2020 – DAY 315 
 

Page 60 of 315 
 

Commiss ion  you are  charged w i th  –  to  bo th  invest iga te  and 

eva lua te  bo th  in  te rms o f  the  ac t ions taken by  var ious  

peop le  bu t  a lso  the  consequences  o f  the  ac t ions as  we l l .   

So ,  c lear ly,  in  the  South  A f r i can contex t  i t ’s  very  ser ious,  

whethe r  the  s tea l ing  happens  a t  a  Mun ic ipa l  leve l ,  

P rov inc ia l  leve l ,  Nat iona l  leve l  o r  indeed in  the  pr iva te  

sector  as  we l l ,  thank you.  

ADV MPOFU SC:    Thank you very  much and there fo re  

when we make an accusat ion  aga ins t  somebody tha t  they 

are  m i red  o r  they  are  prac t i t ione rs  o f  S ta te  Capture ,  i t ’s  a  10 

very  ser ious accusat ion  because you ’ re  accus ing  them o f  

someth ing  tha t  i s ,  as  you say,  desp icab le ,  co r rec t?  

MINISTER GORDHAN:    Wel l  the  fo rmula t ion  I  used  ear l ie r,  

Cha i rperson is ,  tha t  in  th is  par t i cu la r  i ns tance,  the  

ac t i v i t ies  tha t  took p lace a t  SARS under  Mr  Moyane was 

h is  cont r ibu t ion  and those were  my words as  I  reca l l  them,  

ear l ie r  on  to  the  phenomenon o f  S ta te  Captu re  and i f  I ’m 

g iven the  oppor tun i ty  la te r  I ’ l l  exp la in  what  I  mean but  yes ,  

i t ’s  sa id  in  tha t  contex t .  

ADV MPOFU SC:    You w i l l  be  g iven an oppor tun i ty.    I f  you  20 

jus t ,  p lease –  i t  w i l l  he lp  a l l  o f  us ,  l i s ten  to  the  quest ion  

and then answer  i t ,  I ’ ve  no t  sa id  anyth ing  about  Mr  Moyane 

ye t ,  I  w i l l  j us t  now.   I ’m  say ing ,  s ince  you and I  ag ree tha t  

S ta te  Capture  i s  such a  se r ious and desp icab le  th ing ,  to  

accuse someone o f  be ing  a  p layer  o r  a  p rac t i t ioner  o f  S ta te 
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Capture ,  then makes i t  a  ser ious accusat ion ,  anyone,  

cor rec t?  

MINISTER GORDHAN:    I  imag ine  those are  the  peop le  

tha t  must  appear  be fore  th is  Commiss ion  and make the i r  

v iews known and be c ross-examined,  yes .  

ADV MPOFU SC:     I s  tha t  . . . [ ind is t inc t ]   

MINISTER GORDHAN:  Mr Mpofu I  wi l l  t ry my best  to  answer 

yes or no but  i t  depends on the formulat ion of  your quest ion.  

CHAIRPERSON:    The quest ion… 

MINISTER GORDHAN:   I  have just  given you my answer.  10 

CHAIRPERSON:   The quest ion is whether an accusat ion that  

somebody was engaging in  certain act iv i t ies in pursui t  of  

state capture is a ser ious accusat ion that  – whether you 

agree that  i t  is a ser ious accusat ion.   I  imagine that  you 

agree based on what you have said before? 

MINISTER GORDHAN:   Yes Chai rperson as I  have explained 

yes.  

ADV MPOFU SC:   Thank you.  

CHAIRPERSON:   Yes okay.  

ADV MPOFU SC:   Thank you very much.  And therefore such 20 

a ser ious accusat ion is not  to be l ikely made against  a  

person even i f  you hate that  person,  correct? 

CHAIRPERSON:   Even i f?  

MINISTER GORDHAN:   The last  part  of  you sa id Mr Mpofu? 

MINISTER GORDHAN:   Even i f  you hate that  person.  
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CHAIRPERSON:   Oh.   The quest ion or  the proposi t ion is  

such as an al legat ion is not  an a l legat ion that  should be 

l ight ly made even i f  you hate that  person.  That  is the – that  

is the – the quest ion is whether you agree wi th that  

proposi t ion? 

MINISTER GORDHAN:   Is the – the word preceding that  

person is i t  hate?  Did I  hear you correct ly? 

CHAIRPERSON:   Ja.   Ja.  

MINISTER GORDHAN:   H-a-t -e.  

CHAIRPERSON:   Hate ja.  10 

MINISTER GORDHAN:   No I  th ink there are two di fferent  

issues here Chai rperson.  The f i rs t  is yes i t  is a ser ious 

al legat ion,  the second hate has got  nothing to do wi th th is.   

This is an object ive exercise.  

MINISTER GORDHAN:   Okay.  

CHAIRPERSON:   Okay.  

MINISTER GORDHAN:   Now – okay in the – and the 

performance of  that  object ive exerc ise i t  would be important  

given the ser iousness that  before you accuse someone of  

state capture you bet ter have evidence,  correct? 20 

MINISTER GORDHAN:   No i t  could be evidence,  i t  could be 

percept ion,  i t  could be a conclusion.   For  example the publ ic 

might  th ink that  Person X is involved in state capture but  i t  is  

a col lect ion of  in format ion rather than evidence that  they 

have and they wel l  – could wel l  draw that  conclusion.   So in  



30 NOVEMBER 2020 – DAY 315 
 

Page 63 of 315 
 

some instances i t  is informat ion in  other instances i t  might  

wel l  be evidence.  

ADV MPOFU SC:   Okay let  me ask i t  maybe d i fferent ly.   

Before you accuse someone under oath in a commission 

such as this or in  statements of  state capture being such a 

ser ious matter i t  would be bet ter i f  you have evidence and 

not  just  rely ing on gossip,  correct? 

MINISTER GORDHAN:   No gossip is a  terr ib le  th ing to rely  

on.  

ADV MPOFU SC:   And you agree that  you should evidence? 10 

MINISTER GORDHAN:   Oh there must  be facts that  are 

f i t t ing the picture i f  you l ike.  

ADV MPOFU SC:   Ja.    

MINISTER GORDHAN:   That  you wi l l  base a conclusion on.  

ADV MPOFU SC:   Okay sorry Mr Gordhan I  do not  know why 

you have a problem with such a simple thing.   I f  you accuse 

someone of  a ser ious thing rape,  murder,  state capture 

under oath you bet ter have evidence.   I t  is  a  simple thing.   

Yes? 

MINISTER GORDHAN:   Yes obviously you must  provide facts 20 

that  lead to evidence being – the word evidence has legal  

connotat ions that  is the only point  I  am making Chai rperson.   

But  al l  I  am saying yes there must  be a col lect ion of  facts 

and there wi l l  be other col lect ions of  informat ion.  

ADV MPOFU SC:   Otherwise known as ev idence? 
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MINISTER GORDHAN:   I  take your word for i t .  

ADV MPOFU SC:   Thank you.   Okay now one of  the … 

CHAIRPERSON:   Wel l  I  see we are at  one Mr Mpofu.  

ADV MPOFU SC:   Wel l… 

CHAIRPERSON:   But  i f  you have one more quest ion to ask 

before we adjourn that  would be f ine or one or two that  is 

f ine.   What do you … 

ADV MPOFU SC:   Chai r.  

CHAIRPERSON:   What would you l ike? 

ADV MPOFU SC:   Chai r  you know a cross-examiner ’s  one or 10 

two quest ions can be – Chair  I  wi l l  concede when we get  to a 

natural  p lace I  wi l l  indicate.  

CHAIRPERSON:   No,  no that  is f ine.  

ADV MPOFU SC:   Just  on this topic .  

CHAIRPERSON:   We can take even ten minutes or so i f  that  

is… 

ADV MPOFU SC:   Oh good – good.  

CHAIRPERSON:   But  I  just  want to alert  you.  

ADV MPOFU SC:   To alert  me yes.   

CHAIRPERSON:   Ja.  20 

ADV MPOFU SC:   No Chair  I  wi l l  – in fact  th is th ing I  am just  

about  to end i t  and then maybe we wi l l  stop even before the 

ten minutes.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Okay I  was saying again coming to the 
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South Afr ican context  one of  the te l l - ta le s igns of  somebody 

involved in the kind of  state capture act iv i t ies that  the 

Chairperson is invest igat ing would be a meet ing wi th  

Gupta ’s,  correct? 

MINISTER GORDHAN:   I  am not  sure where that  is going but  

… 

ADV MPOFU SC:   Do not  worry about  where i t  is go ing just  

answer the quest ion.  

CHAIRPERSON:   Just  – for my benef i t  … 

MINISTER GORDHAN:   Can you repeat the quest ion for me 10 

please so I  can understand what you said? 

MINISTER GORDHAN:   Whi lst  in South Af r ica context  one of  

the tel l - ta le signs that  we use to  determine that  someone 

was involved in state capture is i f  they had a meet ing or 

meet ings wi th  the Gupta’s or v is i ted their  compound.   These 

are some of  the te l l - ta le signs.  

MINISTER GORDHAN:   In vis i t ing the compound might  wel l  

be one of  the tel l - ta le signs yes.  

ADV MPOFU SC:   Yes.   I  [ ta lk ing over  one another]  that  one.  

I  knew you were going to go for  that  one.   Why are you 20 

jumping the one of  meet ing the Gupta’s? 

MINISTER GORDHAN:   Because meet the word meet ing 

means many th ings as I  have explained in my aff idavi t .   

What are the – ja my statement in November 2018 that  there 

were for example New Age breakfasts that  Ministers 
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including mysel f  a t tended once or twice.  

ADV MPOFU SC:   Ja.  

MINISTER GORDHAN:   When the President  that  was 

at tending those in  order to support  h im to answer quest ions 

i f  quest ions arose in a part icular  port fo l io.  In the second 

instance i f  you walk into a room and a Gupta person is 

present  and you obviously are told here is so and so and 

then you meet the person.   But  there are other instances 

where you conspi re wi th the Gupta’s .   That  is a very d i fferent  

category.  10 

ADV MPOFU SC:   No Mr Gordhan p lease i t  wi l l  he lp you,  me 

and the Chai r  i f  you l isten to  the quest ion.   I  am not  ta lk ing 

about you about meet ings wi th – at  d inners or what have 

you.   I  am saying do you agree or do you disagree that  in 

South Afr ica one of  the tel l - ta le  signs that  we use is to 

determine i f  a person had meet ings wi th the Gupta’s is that  

one of  the tel l - ta le signs – not  the only one – yes or no? 

MINISTER GORDHAN:   In depends on the context .  

ADV MPOFU SC:   A lr ight  maybe let  me put  i t  th is way.   In 

Parl iament you were asked many – by the DA i f  you had met 20 

wi th the Gupta’s,  correct? 

MINISTER GORDHAN:   Yes 

ADV MPOFU SC:   And you said you never met wi th them, 

correct? 

MINISTER GORDHAN:   In a part icu lar context  yes.  
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ADV MPOFU SC:   Yes.   Now a l l  I  am saying is I  am not  

get t ing there now I  am saying one of  the reasons that  the DA 

or any opposi t ion part ies would ask you that  quest ion i t  is  

because one of  the tel l - ta le signs of  people being involved in 

state capture in South Af r ica is meet ing wi th the Gupta’s.   

They were not  ask ing you just  for fun.   Correct? 

MINISTER GORDHAN:   Wel l  I  do not  know what their  

intent ions are the DA must come and give thei r  own 

evidence.  

ADV MPOFU SC:   What do you th ink – what do you think 10 

their  intent ions were when you answered their  quest ion? 

MINISTER GORDHAN:   I  am not  here to speculate.  

ADV MPOFU SC:   Okay wel l  I  am put t ing to you then that  

they were asking you because of  what you are avoiding to  

answer which I  do not  understand but  one of  the signs is  

meet ing wi th the Gupta ’s.  But  let  us move on.   So the – you 

made – you had to change your statement to commission to  

ref lect  that  you did meet wi th the Gupta ’s correct? 

MINISTER GORDHAN:   Yes the reminder that  I  received f rom 

my then Chief  of  Staff  who is current ly is the DG of  the 20 

Treasury Mr Mogajane. 

ADV MPOFU SC:   Yes.   So l ike Mr Nene before you you had 

“forgot ten” that  you had met wi th the Gupta’s,  correct? 

MINISTER GORDHAN:   I  am not  interested in any analogies.  

ADV MPOFU SC:   Okay that  is f ine forget  the analogy.   You 
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had “ forgot ten” that  you had met wi th the Gupta ’s a number 

of  t imes,  correct? 

MINISTER GORDHAN:   There is no quote – unquote as far  

as I  am concerned I  d id not  remember I  was reminded and I  

f rankly disclosed that  in Parl iament  subsequent ly and to the 

commission when I  had the opportuni ty.  

ADV MPOFU SC:   No Mr Gordhan.  

MINISTER GORDHAN:   There is quote or unquote forgot ten.  

ADV MPOFU SC:   Okay.   No let  us just  be ser ious for  a  

moment.  10 

MINISTER GORDHAN:   I t  is for emphasis.  

ADV MPOFU SC:   No that  is f ine.   You answered the 

quest ion of  the DA and you said you d id not  meet wi th the 

Gupta ’s correct? 

MINISTER GORDHAN:   Wel l  I  cannot precise formulat ion of  

the quest ion but  that  is [ inaudible] .  

ADV MPOFU SC:   Yes but  you denied.   I  am not  interested in 

the [ inaudible] .  

MINISTER GORDHAN:   Chai rperson perhaps dur ing lunch 

t ime… 20 

CHAIRPERSON:   I  am sorry  

MINISTER GORDHAN:   Can we just  – Chai rperson.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   I  do require some guidance f rom 

you.  
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CHAIRPERSON:   Ja.  

MINISTER GORDHAN:   I f  you could ref lect  on this please.   

When I  am answering a quest ion.  

CHAIRPERSON:   Ja,  no,  no.  

MINISTER GORDHAN:   I  expect  to  be given the opportuni ty 

to answer and not  be interrupted 

CHAIRPERSON:   No,  no I  was – I  was about to say Mr 

Mpofu must  let  you f in ish your answer.   But  I  th ink we must 

take the lunch break now Mr Mpofu.  

ADV MPOFU SC:   No Chai r  can I  just  f in ish this  –  just  the 10 

thing.  

CHAIRPERSON:   How much t ime wi l l  be required? 

ADV MPOFU SC:   Two minutes.  

CHAIRPERSON:   Two minutes? 

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Okay a lr ight .  

ADV MPOFU SC:   I  am just  … 

CHAIRPERSON:   But  just  remember when he answers.  

ADV MPOFU SC:   Ja,  no.  

CHAIRPERSON:   Let  him f in ish and when you ask quest ions 20 

he wi l l  a lso let  you ask ja.  

ADV MPOFU SC:   Ja he must  also let  me f in ish.  

CHAIRPERSON:   ja.  

ADV MPOFU SC:   That  is f ine Chair.   We are t ry ing to rush 

against  the clock here.  
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CHAIRPERSON:   Yes no that  is f ine.  

ADV MPOFU SC:   And the reason why I  am asking quest ions 

l ike th is Mr Gordhan is to make i t  easier because when I  

f rame the quest ion i t  is because I  do not  want you know a 

long cont ract  i t  is a way of  t ry ing to  focus the cross-

examinat ion but  that  is f ine.   The – I  am sorry i f  I  interrupted 

you.   The quest ion I  was asking you is that  the – you denied 

meet ing the Gupta’s.   I  agree you cannot remember the 

exact  formulat ion but  when you answered the DA you denied,  

correct? 10 

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   Thank you.    

MINISTER GORDHAN:   [ Inaudible]  

ADV MPOFU SC:   Oh I  am sorry.  

CHAIRPERSON:   Hang on yes.    

ADV MPOFU SC:   Carry on.  

CHAIRPERSON:   Carry on Mr Gordhan.  

ADV MPOFU SC:   Do you want to c lar i fy that  yes? 

MINISTER GORDHAN:   I  have said Chairperson I  have sa id 

yes and I  have said that  is on the record.  20 

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   And as I  said previously I  had no 

recol lect ion of  anybody f rom the Gupta fami ly being present  

when I  met Mr Ambani dur ing that  t ime.  My Chief  of  Staff  

when I  formulate – former Chief  of  Staff  when I  formulat ing 
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the statement for the November presentat ion to you 2018 he 

reminded me of  th is and I  d isclosed i t  to you.  

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   I f  I  wanted to hide i t  I  could have 

hidden i t .  But  I  d isclosed i t  voluntar i ly.  

ADV MPOFU SC:   You see. . .  

MINISTER GORDHAN:   Just  for the record.   Thank you.  

ADV MPOFU SC:   You see Chai rperson real ly I… 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Ask the Chai rperson to please control  th is  10 

wi tness.   

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Because i f  he is  going to give 

unnecessary verb iage on top of  the answer then I  am going 

to be forced to interrupt  him.  

 CHAIRPERSON:   No ask your next  quest ion Mr Mpofu so we 

can break for lunch.  

ADV MPOFU SC:   Yes.    

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Thank you.   When you did your f i rst  20 

statement to the commission you st i l l  had forgot ten meet ing 

the Gupta’s,  correct? 

MINISTER GORDHAN:   I  wi l l  check that  dur ing my lunch 

t ime and come back to you.  

ADV MPOFU SC:   But  when you did your statement you have 
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been reminded you say? 

MINISTER GORDHAN:   As I  sa id I  wi l l  check dur ing lunch 

t ime and come back to you.  

ADV MPOFU SC:   A lr ight .   Now – okay when we come back 

Chair  I  am going to start  wi th a theme but  i f  I  may – i f  the 

Chair  a l lows me just  to ask two quest ions? 

CHAIRPERSON:   Ja okay.  

ADV MPOFU SC:   So as just  to – again in the l ine of  – let  us 

t ry to deal  wi th the issues that  you and I  agree wi th.   You 

would agree that  the relat ionship between and Mr Moyane 10 

can be descr ibed as one of  host i l i ty,  correct? 

MINISTER GORDHAN:   Not  necessar i ly.  

ADV MPOFU SC:   Those were your words Mr Gordhan.  In 

your evidence you said i t  was the evidence that… 

MINISTER GORDHAN:   Yes i t  later resul ted – later resul ted.  

ADV MPOFU SC:   So that  is [ inaudible] .  

MINISTER GORDHAN:   Chai r  as I  was saying there was no 

host i l i ty.  

CHAIRPERSON:   Okay I  am sorry Mr Gordhan are you 

saying i t  later resul ted in host i l i ty? 20 

MINISTER GORDHAN:   Ja I  do not  know who is gui l ty of  

verbiage here Chai r  but  we wi l l  leave that  aside for now.  My 

response is very simple that  I  do not  – I  do not  know Mr 

Moyane at  al l  except  that  he was present  at  some meet ings 

and he happened to wear the correct ional  serv ices uni form 
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at  these meet ings pr ior  to  him being appointed as the SARS 

Commissioner.   So why must  I  have host i l i ty against  

somebody or should that  person have host i l i ty against  me 

whom I  did not  actual ly know.   What I  am saying secondly 

and very c lear ly and emphat ical ly is  that  as events unfolded 

dur ing my tenure as Minister of  Finance and h is  tenure 

dur ing that  t ime as SARS Commissioner host i l i t ies 

developed.  

ADV MPOFU SC:   Yes thank you.  

CHAIRPERSON:   Yes okay al r ight .  10 

MINISTER GORDHAN:   Thank you.  

ADV MPOFU SC:   So – so when you said not  necessari ly  

what did you mean i f  the answer is yes?  Yes host i l i t ies 

developed.  Not  necessari ly what kind of  answer was that? 

MINISTER GORDHAN:    I t  is exact ly what I  have explained 

to the Chai rperson.  

CHAIRPERSON:   You – yes Mr Gordhan I  th ink there is  

something technical ly wrong you – we are not  get t ing al l  the 

words f rom your  answer.   Do you want to repeat  your 

answer? 20 

MINISTER GORDHAN:   So I  said ear l ier Chairperson before 

Mr Mpofu repeated his mind – can you hear me clear ly  

Chairperson? 

CHAIRPERSON:   Yes,  yes we can hear you.  

MINISTER GORDHAN:   Right .   So I  was saying that  I  d id not  
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know Mr Moyane pr ior to his appointment as the SARS 

Commissioner.   That  I  knew who he was because he used to 

be for example what we had – what he cal l  cabinet  lekgot la.  

CHAIRPERSON:   Okay.   I  th ink we heard that  part .  

MINISTER GORDHAN:   Wear ing a correct ional  serv ices 

uni form somet imes and I  knew of  him in that  context .  

CHAIRPERSON:   I  th ink we heard that  Mr Gordhan.  

MINISTER GORDHAN:   Fi rst ly.   Secondly … 

CHAIRPERSON:   The part  was what you meant when you 

said not  necessari ly.  10 

MINISTER GORDHAN:   I  am coming to that  now Chai r.  

CHAIRPERSON:   Okay.  

MINISTER GORDHAN:   I  am coming to that  now.  

CHAIRPERSON:   Ja.  

MINISTER GORDHAN:   Which I  have already sa id ear l ier on.  

CHAIRPERSON:   Ja.  

MINISTER GORDHAN:   But  for your benef i t  I  am repeat ing 

i t .    

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   The second point  that  I  am making is  20 

that  you know in  our f i rst  set  of  exchanges there was no 

host i l i ty.   The thi rd point  that  I  am making is that  dur ing his 

tenure as the SARS Commissioner which SARS 

Commissioner is  accountable to  the Minister of  Finance 

host i l i t ies did develop.  
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CHAIRPERSON:   Huh-uh.   Okay.  

ADV MPOFU SC:   You do not  want  to answer the quest ion I  

take i t?  

CHAIRPERSON:   I  th ink we wi l l  –  I  th ing we wi l l  – let  us 

break i f  you want to proceed af ter lunch then you should  

ADV MPOFU SC:   Yes we can break at  that  point  – i f  you – i f  

you might  use the lunch break also to th ink about please 

answering my quest ion what did you mean by not  

necessari ly.   Thank you Chai r.  

CHAIRPERSON:   Yes we are going to take the lunch … 10 

MINISTER GORDHAN:   Chairperson.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   Chairperson – Chai rperson.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   Before you adjourn.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   May I  address you please? 

CHAIRPERSON:   Ja – yes,  yes you may.  

MINISTER GORDHAN:   I  do not  th ink Mr Mpofu is  he lping 

this part icular set  of  exchanges by throw away remarks l ike 20 

that .   I  have just  taken the t ime to repeat  twice what I  

actual ly meant and said.   And there are three elementary 

points.   Can you think about  that  as wel l .   Thank you 

Chairperson.  

ADV MPOFU SC:   Wel l  Mr Gordhan l isten before you go.   
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The – I  obviously you cannot have host i l i t ies wi th someone 

you do not  know.  We are not  that  infant i le.   Al l  I  was asking 

you is whether when you d id have a relat ionship wi th Mr 

Gordhan i t  was host i le.   I  could not  ask you about host i l i t ies 

wi th somebody that  you did not  know.  Think about that .  

MINISTER GORDHAN:   Wel l  I  do not  know what – Chair  wi th 

great  respect  I  do not  know what Mr Mpofu has in mind.  

ADV MPOFU SC:   Do not  worry about what I  have in mind.  I  

wi l l  reveal  i t  to you.  

CHAIRPERSON:   Okay.   Let  us do this.   Let  us adjourn for 10 

lunch and i f  Mr Mpofu wants to take this further or i f  you 

want to say something about i t  Mr Gordhan when we resume 

we wi l l  take i t  f rom there.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   I  th ink Mr Gordhan – the technical  

problems – he might  not  have heard me.  I  see the picture is  

ADV MPOFU SC:   Yes i t  is f rozen.  

CHAIRPERSON:   Ja.   But  when we – wel l  I  am sure when we 

come back I  wi l l  –  I  wi l l  te l l  h im what I  sa id.  

ADV MPOFU SC:   Yes thank you Chai r.  20 

CHAIRPERSON:   Namely.  

ADV MPOFU SC:   He is – not  f rozen now.  

CHAIRPERSON:   Okay I  th ink i t  is – ja he wi l l  st i l l  f rozen ja.   

Okay we are going to adjourn but  he needs to hear what t ime 

we wi l l  come back.  
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ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   Can you hear me now Mr Gordhan?  No.  

ADV MPOFU SC:   He is st i l l  f rozen.  

CHAIRPERSON:   Can you hear me?  No he is st i l l  f rozen.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   We wi l l  – wi l l  somebody in the legal  team 

tel l  h im what t ime we are coming back?  We wi l l  –  we wi l l  

adjourn for lunch now and we wi l l  resume at  quarter past  two 

and i f  e i ther Mr Mpofu or Mr Gordhan… 

ADV MPOFU SC:   Chai r.  10 

CHAIRPERSON:   Wants to… 

ADV MPOFU SC:   Does that  mean my request  was not  

exceeded of… 

CHAIRPERSON:   I  am sorry.  

ADV MPOFU SC:   The request  I  made in chambers of  a  

shortened lunch break.  

CHAIRPERSON:   Oh no,  no you remember you said ei ther  

that  or we end later.  

ADV MPOFU SC:   [ Inaudible] .  

CHAIRPERSON:   And I  said we wi l l  end later i f  necessary ja.  20 

ADV MPOFU SC:   So we st i l l  take an hour? 

CHAIRPERSON:   Ja.  Ja.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   Mr Gordhan are you back? 

MINISTER GORDHAN:   Yes I  can hear you Chai r.  
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CHAIRPERSON:   Did you hear everything that  we have been 

saying because … 

MINISTER GORDHAN:   Yes.  

CHAIRPERSON:   Because f rom our side you were f rozen 

l ike.   You d id hear  everything? 

MINISTER GORDHAN:   No,  no I  can hear you.  

CHAIRPERSON:   Okay that  is al r ight .  

MINISTER GORDHAN:   I  can hear you.  

CHAIRPERSON:   Okay al r ight .   We wi l l  resume at  quarter 

past  two.    10 

MINISTER GORDHAN:   Thank you.  

CHAIRPERSON:   We wi l l  take the lunch adjournment.   We 

adjourn.  

ADV MPOFU SC:   Thank you Chai rperson.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 

INQUIRY RESUMES :     

CHAIRPERSON :    Okay.   Are you ready Mr Mpofu? 

ADV MPOFU SC :    Yes,  Chairperson.  

CHAIRPERSON :    Are you ready Mr Gordhan? 20 

MINISTER GORDHAN :    [No audible reply]   

CHAIRPERSON :    Are you ready Mr Gordhan? 

MINISTER GORDHAN :    Yes,  Chairperson.  

CHAIRPERSON :    Yes.   Mr Mpofu,  your  f i rst  hour wi l l  not  end 

at  hal f -past  two.   I t  wi l l  end at  quarter to.   Three and a 
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second hour,  we wi l l  end at  quarter  to four.  

ADV MPOFU SC :    Quarter to four? 

CHAIRPERSON :    So I  have added 15-minutes because we 

. . . [ intervenes]   

ADV MPOFU SC :    We started a bi t  late.  

CHAIRPERSON :    Ja,  ja.  

ADV MPOFU SC :    Thank you,  Chai r.  

CHAIRPERSON :    Otherwise,  let  us t ry and make the best  of  

. . . [ intervenes]   

ADV MPOFU SC :    Yes.  10 

CHAIRPERSON :    . . .of  the t ime.  

ADV MPOFU SC :    Thank you,  Chai r.  

CHAIRPERSON :    And of  course,  on both sides,  you wi l l  both 

t ry and give each other t ime to assess whatever you are 

saying.  

ADV MPOFU SC :    Yes,  Chai r.  

CHAIRPERSON :    Okay al r ight .   Maybe I  can say this to  

Mr Gordhan.  Whi le,  on the one the hand, you may clar i fy 

and answer that  you give in order to make sure that  maybe a 

yes or no answer does not  give a wrong impression.  20 

 Your counsel  is here as wel l .   I  wi l l  g ive an opportuni ty  

af ter Mr Mpofu has f in ished to re-examine.   That  means,  to 

ask you quest ions ar is ing out  of  the cross-examinat ion.  

 And in doing so,  she wi l l  have kept  an eye on some of  

your answers where she might  th ink that  your answer might  
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not  have given the kind of  perspect ive you would have l iked 

to g ive.    

 So when she asks you quest ions dur ing the re-

examinat ion,  some of  the th ings that  might  not  have come 

out  c lear ly  dur ing cross-examinat ion,  she wi l l  seek to get  

those to come out .  

 So I  just  ment ion that  so that  you understand.  

MINISTER GORDHAN :    No,  I  do Chai r.   And I  wi l l  t ry to  

assist  in everywhere possible.  

CHAIRPERSON :    Yes.  10 

MINISTER GORDHAN :    Be as br ief  as possible.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    Somet imes i t  is not  possible,  as you 

know.  

CHAIRPERSON :    Ja.   Ja-no . . . [ intervenes]   

MINISTER GORDHAN :    Answering yes or no.  

CHAIRPERSON :    Ja.  

MINISTER GORDHAN :    And I  a lso want to add Chai r  

because I  am not  here to h ide anyth ing.  

CHAIRPERSON :    Ja.  20 

MINISTER GORDHAN :    I  have nothing to hide.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    So let  us proceed and I  wi l l  do the 

best  I  can.  

CHAIRPERSON :    Ja.  
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MINISTER GORDHAN :    And I  just  hope that  counsel  is  

cooperat ing in that  regard as wel l .  

CHAIRPERSON :    Yes,  okay al r ight .   Mr Mpofu.  

CROSS-EXAMINATION BY ADV MPOFU SC :    Thank you,  

Chai r.   Thank you for  that  Mr Gordhan.  Ja,  what normal ly  

helps Mr Gordhan.  I f  there is an answer to a quest ion,  you 

need to answer the quest ion.   And of  course,  somet imes,  as 

you say,  yes or no is not  enough but  you can say yes and 

then want to c lar i fy i t .  

 So as long as I  am happy that  you have answered the 10 

quest ion,  now and again you wi l l  have -  obviously,  you might  

need to clar i fy.   Thank you.  

 Alr ight .   So we were at  a point  where we both agreed 

that ,  at  least ,  the relat ionship was def ined by host i l i ty,  at  

least  at  the point ,  at  the relevant  that  we are ta lk ing about ,  

which is the per iod that  Mr Moyane was at  SARS.  Correct? 

MINISTER GORDHAN :    Yes,  but  I  th ink i t  is important  Chair  

to add that  there was going to be,  in fact ,  i t  started f rom 

Mr Moyane’s end.  

 When I  looked at  my statements over lunch and i t  was 20 

insinuated that  when I  was Minister of  COGTA and at torneys 

on behal f  of  Mr Moyane began to wri te to me and demand 

that  I  present  evidence in  the invest igat ions that  were tak ing 

place at  SARS and there were one or two other instances as 

wel l ,  includ ing the non-accountabi l i ty which I  am sure we wi l l  
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d iscuss in t ime.  

ADV MPOFU SC :    Yes.   Okay.   No,  we wi l l  get  to mister. . .   

That  is your vers ion.   We wi l l  get  to Mr Moyane’s vers ion 

where the host i l i ty came from, f rom his point  of  v iew.   And I  

wi l l  put  i t  to you and you can agree or deny.  

 But  anyway.   We know that ,  at  least  f rom your  side,  part  

of  th is host i l i t ies were caused by your bel ief  that  he was part  

of  State Capture.   Correct? 

MINISTER GORDHAN :    By that  t ime, the not ion of  State 

Capture was just  beginning to emerge.   So I  cannot  answer 10 

to that  quest ion.    

ADV MPOFU SC :    No,  at  some stage. . .   Maybe, let  me break 

i t  down.  At  some stage,  you bel ieved that  he was conniving 

wi th some people to have you removed.  Correct? 

MINISTER GORDHAN :    I t  was part  of  a pat tern and he 

appeared to have a role in i t ,  yes.  

ADV MPOFU SC :    Yes.   And you also bel ieved that  he was. . .   

Okay.   No,  we wi l l  come to that .   Let  me put  i t  th is way.   The 

l ine we note f rom your statements,  the genesis of  the al leged 

host i l i ty and i ts connect ion.    20 

 I  am not  so interested so much in ,  you know, in some 

pet ty  issues that  might  have a reason.   I  am more interested,  

as you might  understand,  insofar  as the host i l i t ies were 

re lated to the al legat ions of  State Capture.    

 So i f  I  refer to the other issues,  i t  is just  the context .   
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But  let  me tel l  you up f ront  that  Mr Moyane wi l l  –  his  version 

of  where the host i l i ty came f rom, has got  f ive elements.    

 F i rst ly,  he phased i t  as what was caused by your,  what  

one might  general  arrogance towards him.  And then he 

says,  secondly i t  was caused by pet ty jealousies about his 

ro le at  SARS.   

 And as I  have said,  those are issues.   I  wi l l  touch on i t  

very br ief ly but  those are not  the core issues.    

 And then thi rdly,  he says i t  was also – i t  or ig inated f rom 

your racism towards him speci f ical ly and maybe towards 10 

Afr ican people in general .    

 And then fourth ly,  he says i t  was mot ivated – and th is is  

where we come closer  to the meat – he says i t  was 

mot ivated by your desire to def lect  f rom your own 

involvement in State Capture and corrupt ion.    

 And then f i f th ly,  he says i t  was because he blew the 

whist le on the last  or fa i led(?) or i l legal  act iv i t ies and corrupt  

act iv i t ies that  you lef t  behind at  SARS including the issue of  

the Rogue Uni t  and the al leged ear ly ret i rement of  Mr Pi l lay.    

 You understand those f ive issues?  And of  course,  I  am 20 

sure you do not  agree wi th them but  you understand where 

he comes f rom? 

CHAIRPERSON :    Maybe before he – Mr Gordhan indicates  

Mr Mpofu,  I  just  want to  make sure I  have got  them r ight .   I  

d id not  hear the f i rst  one.  
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CHAIRPERSON :    Ja? 

ADV MPOFU SC :    Was what we cal l  general  arrogance.  

CHAIRPERSON :    General  arrogance? 

ADV MPOFU SC :    Arrogance,  ja.  

CHAIRPERSON :    Okay.  

ADV MPOFU SC :    Thinking high ly of  h imsel f .  

CHAIRPERSON :    Okay.   I  got  number two.   The indicat ion of  

jealousies.  

ADV MPOFU SC :    Jealousies,  ja.  

CHAIRPERSON :    Number three rac ism . . . [ intervenes]   10 

ADV MPOFU SC :    Racism.  

CHAIRPERSON :    . . .on the part  of  Mr Gordhan towards him,  

that  is Mr Moyane in part icular,  and maybe Afr ican in 

general .   Is that  r ight? 

ADV MPOFU SC :    Afr ican.   H’m.  

CHAIRPERSON :    Number three was,  mot ivated by 

Mr Gordhan’s desi re def lect  f rom.. .?  

ADV MPOFU SC :    To def lect  f rom his own involvement in 

State Capture and corrupt ion.  

CHAIRPERSON :    Okay.   And the f i f th was one,  he b lew the 20 

whist le on. . .?  

ADV MPOFU SC :    On the i l legal  and corrupt  act iv i t ies that  

he lef t  behind at  SARS including the Rogue Uni t  and the 

al leged ear ly ret i rement of  Mr Pi l lay.   And maybe Chai r,  just  

to put  context .   That  last  part ,  i t  re lated to the charges or  
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complain that  Mr Moyane la id at  the pol ice stat ion.  

CHAIRPERSON :    H’m.  

ADV MPOFU SC :    Which is the core of  the – which,  

according to Mr Gordhan, mot ivated the State Capture.  

CHAIRPERSON :    Okay al r ight .  

ADV MPOFU SC :    That  is i t .  

CHAIRPERSON :    Mr Gordhan, I  th ink Mr Mpofu was asking 

the quest ion whether,  even i f  you do not  agree wi th  these,  

you understand that  these are Mr Moyane’s reasons why 

host i l i ty developed between the two of  you.  10 

MINISTER GORDHAN :    Wel l ,  I  do not  th ink I  am here to  

understand Mr Moyane, wi th due respect  Chai r.  

CHAIRPERSON :    Ja.  

MINISTER GORDHAN :    Let  me f i rst  emphat ical ly say,  that  

al l  of  those assert ions have no foundat ions whatsoever.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    And to now throw around not ions 

such as rac ism and my al leged involvement in corrupt ion is  

part  of  the fact  news narrat ive that  r ight  now seemed to be 

populat ing al l  over the show.   20 

 So I  repeat .   I  emphat ical ly deny al l  of  those assert ions 

and they are merely a cover up Mr Chai rperson for what  

Mr Moyane real ly did.  

 And Judge Nugent,  the f i rst  in  his report  when he says 

the day that  Mr Moyane took off ice,  were the calamity  for 
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SARS.  That  is the impl icat ion(?).    

 The t ransi t ion of  SARS f rom what i t  was and what i t  

became, were brought about  by the events that  are shocking.    

CHAIRPERSON :    H’m.  

MINISTER GORDHAN :    We think that  what occurred in the 

ear ly descr ibed as a premeditated offense against  SARS 

from Mr Moyane to seize SARS.  Those are not  my words.   

Those are the words of  the SARS Commission as you have 

referred to i t .   So I  deny any charge of  arrogance.   I  deny. . .   

What do I  have to  be jealous about wi th Mr Moyne? 10 

CHAIRPERSON :    [ laughs]  

MINISTER GORDHAN :    That  is . . . [ indist inct ]  references.   

[Transmission distorted -  speaker is not  c lear. ]  

 Thi rdly,  as far as rac ism is concerned.   For the last  50-

years since jo in ing the congress movement and aff i l iat ing 

wi th the Freedom Charter.  

 As I  have pointed out  in  my statement  in  

November 2018, I  am emphat ical ly  a non-racial ist  and my 

record proves that ,  of  course.   A l l  sorts of  stones wi l l  be 

thrown at  me but  I  suppose that  is part  of  the course.  20 

 As far as negat iv i ty towards Afr ican people is concerned.   

The evidence is completely to the contrary,  both wi thin SARS 

given my tenure and elsewhere.    

 That  th is is a def lect ion f rom my role in State Capture.   

Wel l ,  again Chairperson.   I  must  say that  Mr Moyane must  



30 NOVEMBER 2020 – DAY 315 
 

Page 87 of 315 
 

come along and say that  on the record in an aff idavi t  before 

the Commission.  

 And let  a l l  of  those who have an interest  in  cross-

examining him, because he is the impl icated person here,  to 

have an opportuni ty to test  his evidence,  wherever that  might  

be and you might  or might  not  jo in the queue.   

 B lowing the whist le.   There is nothing to blow the whist le  

about .    

ADV MPOFU SC :    I  am sorry . . . [ intervenes]   

MINISTER GORDHAN :    The so-cal led has been repeatedly 10 

shown to be legal  by var ious senior  counsel  at  the bar in 

Johannesburg.   Secondly,  Mr Pi l lay ’s issue.    

 I t  has gone through al l  sorts of  processes inc luding 

court  processes current ly,  I  bel ieve.   And there is nothing 

i l legal  that  was done and that  is also proven for the record.    

 Those who want to bel ieve the cont rary,  are welcome to 

do so but  the facts do not  support  them at  th is point  in t ime.   

CHAIRPERSON :    H’m.  

MINISTER GORDHAN :    So I  note what Mr Mpofu has said.   

Let  us get  on to the next  quest ion.  20 

CHAIRPERSON :    Mr Mpofu,  I  know you had not  asked as 

yet  what he has to say about th is.   You asked him whether 

he noted them, so to speak . . . [ intervenes]   

ADV MPOFU SC :    Yes,  and you even repeated my quest ion.  

CHAIRPERSON :    Yes.  
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ADV MPOFU SC :    But  now we got  a lecture.  

CHAIRPERSON :    Yes.   But  in any event .   He was going to  

have to deal  wi th the quest ion . . . [ intervenes]   

ADV MPOFU SC :    He was.  

CHAIRPERSON :    . . .of  what he needs to say.   So 

. . . [ intervenes]   

ADV MPOFU SC :    He wi l l  deal  wi th  i t  . . . [ intervenes]   

CHAIRPERSON :    Okay you may proceed.  

ADV MPOFU SC :    Okay.   Now you and I  – you have agreed 

that  – so certa inly you are saying that  you are denying that  10 

arrogance,  sel f -opinionated,  jealous,  racist ,  who is  corrupt  

and has a tendency to harm whist le-blowers who report  on 

your unlawful  act iv i t ies?  You deny that? 

MINISTER GORDHAN :    Absolutely.  

ADV MPOFU SC :    Thank you.   Now, you and I  have 

agreed. . .   Wel l ,  Mr Moyane, unl ike you,  wi l l  back up these 

accusat ions wi th evidence,  as you correct ly say,  when he 

test i f ies.  

 And just  to assis t  you.   I f  you read Mr Moyane’s very 

f i rst  aff idavi t  in December 2018.   He,  under oath,  offered to  20 

give ev idence.  

CHAIRPERSON :    2019,  I  th ink? 

ADV MPOFU SC :    2018.  

CHAIRPERSON :    Oh,  2018.  

ADV MPOFU SC :    I t  was af ter Mr Gordhan’s. . . .  
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CHAIRPERSON :    Oh.  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    H’m.  

ADV MPOFU SC :    Mister. . .  and repeatedly,  even mysel f  here 

on th is podium - wel l ,  not  th is very podium – he repeatedly 

said that  he wi l l  g ladly assist  the Commission when required 

to do so.   There is not  even a need for a summons.   He wi l l  

come here wi l l ingly.   So let  us put  that  to bed.  

 So you have agreed that  i t  is important  not  to go around 

making ser ious accusat ions when you cannot back them up?  10 

Correct? 

MINISTER GORDHAN :    No,  no.   There is enough evidence 

before. . .  Chai r,  i f  I  may respond?  There are lots of  

evidence.   I  th ink one is the extensive work done by Judge 

Nugent to know what the evidence is in respect  o f  SARS.  

There is also lo ts of  evidence in relat ion the so-cal led 

complaint .   And what is interest ing Chai r  is,  I  looked at  my 

f i le . . . [ intervenes]   

CHAIRPERSON :    Hang on Mr Gordhan.  Hang on Mr 

Gordhan.  I  th ink both of  you have got  something wrong.   Mr 20 

Mpofu,  I  th ink f rom previous answers,  I  th ink i t  is c lear that  

Mr Gordhan takes the view – he did say – that  you cannot go 

– make ser ious al legat ions unless you have got  facts.  

ADV MPOFU SC :    Yes,  that  is al l  I  was asking Chai r.  

CHAIRPERSON :    Yes,  and . . . [ intervenes]   
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ADV MPOFU SC :    So what did I  do wrong? 

CHAIRPERSON :    So that ,  f rom previous quest ions,  that  is  

c lear.   But  also Mr Gordhan, you are not  answering the 

quest ion that  – the quest ion was more general .   But  you 

were seeking to answer the quest ion in relat ion to 

Mr Moyane.   

 So I  th ink Mr Mpofu was just  looking for  an agreement  

on the general  proposi t ions.   But  I  am saying that ,  I  th ink 

you have al ready said before that  nobody should make 

ser ious a l legat ions against  somebody unless they have got  10 

facts.   Is that  correct? 

MINISTER GORDHAN :    No,  that  is  correct  Chai r.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    And you come in hard but  I  mean, 

that  was the purpose of  the evidence that  I  presented before 

you in November 2018.  And that  is further enforced 

Chairperson by the f indings of  the Nugent Commission.    

CHAIRPERSON :    Yes,  but  what I  am saying is.   His quest ion 

was general  and not  relat ing to Mr Moyane so -  but  as I  say,  

you had made i t  c lear in regards to his response to ear l ier 20 

quest ions,  that  you accept  the proposi t ion that  once should 

not  make ser ious al legat ions against  somebody unless they 

have got  facts.   So I  th ink we can move on Mr Mpofu.  

ADV MPOFU SC :    Thank you,  Chai r.   Wel l ,  I  just  do not  

want that  the Chai r  says I  d id wrong because . . . [ intervenes]   
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CHAIRPERSON :    No,  I  . . . [ intervenes]   

ADV MPOFU SC :    . . .af ter that ,  I  sa id:   Do you and I  agreed 

that  i t  is important  not  to go around and making ser ious 

al legat ions when you cannot back them up? 

CHAIRPERSON :    Oh,  I  thought you wanted h im to answer 

again,  whereas previous . . . [ intervenes]   

ADV MPOFU SC :    No,  I  am ta lking. . .  because we are 

coming back f rom lunch now.  

CHAIRPERSON :    Yes,  yes.   Okay.  

ADV MPOFU SC :    To gear(?) up f rom my next  quest ion.  10 

CHAIRPERSON :    Okay al r ight .  

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    That  is why Chai r,  wi th respect ,  one 

somet imes does not  know where – what Mr Mpofu real ly 

wants an answer to because he starts by saying Mr Moyane 

is wi l l ing to give evidence and he ends somewhere else.   So 

i f  he could customise his quest ions bet ter,  i t  wi l l  make i t  

easier to answer them.  Thank you.  

ADV MPOFU SC :    Okay.  

CHAIRPERSON :    Okay,  let  us do our best .    20 

MINISTER GORDHAN :    Ja.   No,  thank you.  

CHAIRPERSON :    Let  us do our best ,  ja.  

ADV MPOFU SC :    Thank you Mr Gordhan for t ry ing to help 

me on how to ask you quest ions.   So the quest ion is – was 

very simple,  actual ly.   You and I  have agreed that  i t  is  
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important  not  to go around making ser ious al legat ions when 

you cannot back them up.   Yes,  no? 

MINISTER GORDHAN :    As a general  proposi t ion,  yes.  

ADV MPOFU SC :    Thank you.   And that  is when you do so 

under oath,  i t  is more than just  not  a good idea.   I t  is a lso 

i l legal  because i t  would be a cr ime or per jury,  correct? 

MINISTER GORDHAN :    I  note what you say.  

ADV MPOFU SC :    Do you agree or do you not  agree?  I f  

you. . . [ intervenes]   

MINISTER GORDHAN :    I  am not  a lawyer.   So I  am not 10 

going to agree or disagree.   I  note what you say.  

ADV MPOFU SC :    You do not  know the importance of  taking 

an oath before God? 

MINISTER GORDHAN :    I  have aff i rmed r ight  at  the 

beginning of  th is  proceedings Chairperson.   I  am not  sure 

what Mr Mpofu is pursuing here.  

ADV MPOFU SC :    Okay.   I  am saying that  i f  

you. . . [ intervenes]   

MINISTER GORDHAN :    I  took an aff i rmat ion.   What else 

does Mr Mpofu wants? 20 

ADV MPOFU SC :    I  asked the quest ion here Mr Gordhan.   

You are just  a wi tness.   So just  chi l l .   Can you wai t  for  the 

quest ion,  okay? 

MINISTER GORDHAN :    [No audible reply]   

ADV MPOFU SC :    I  am saying to  you.   I f  you asked – i f  you 
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make statements that  you cannot back up in – under oath,  

you might  be exposing yoursel f  to the cr ime of  per jury.   Yes 

or no? 

MINISTER GORDHAN :    As far as I  am concern,  there is 

enough evidence around.  There is no issue of  per jury.   

Thank you.  

ADV MPOFU SC :    Okay,  I  wi l l  not  go back again.   The Chai r  

explained this to you many t imes.  

CHAIRPERSON :    Yes,  i t  is. . .   Ja,  i t  was a general  

proposi t ion.  10 

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    But  I  th ink you can move on.  

ADV MPOFU SC :    I  wi l l  Chai r.  

CHAIRPERSON :    H’m? 

ADV MPOFU SC :    I  wi l l  g ive up on that  answer.   So but  you 

do also agree that  i t  is the height  o f  arrogance to go around 

accusing people wi thout  evidence? 

MINISTER GORDHAN :    Chai rperson,  I  need your guidance 

here.   Are we here to engage in theory or are we actual ly – I  

am here to answer quest ions in the evidence that  I  presented 20 

before you in November 2018?  Could I  be guided by you,  

please? 

CHAIRPERSON :    Wel l ,  somet imes Mr Gordhan, counsel  wi l l  

ask quest ion of  a general  nature in order to  get  an 

understanding of  your own view what is r ight  and what is 
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wrong and so on before coming to the evidence wi th  regard 

to speci f ic events.    

 So somet imes quest ions are of  a general  nature just  to  

understand your  own values,  your  own understanding of  

certain th ings in general  wi thout  being speci f ic.   And at  a  

certain stage,  he might  then be speci f ic to certain things.    

 So when Mr Mpofu asks quest ions,  you just  always bear  

in mind whether you understand i t  to requi re just  a general  –  

to be a general  quest ion or whether i t  is speci f ic.    

 And where you are not  sure,  feel  f ree to say:   Can I  get  10 

clar i f icat ion on this quest ion?   

ADV MPOFU SC :    Or ask me to repeat  the quest ion.  

CHAIRPERSON :    Or ask him to repeat .   But  I  th ink,  maybe 

just  repeat  the quest ion Mr Mpofu.    

ADV MPOFU SC :    Yes.   Do you agree or do you not  agree 

that  i t  is the height  of  arrogance to go around accusing 

people of  ser ious offenses wi thout  evidence? 

MINISTER GORDHAN :    That  is  now al l  the quest ions 

. . . [ intervenes]   

ADV MPOFU SC :    To anybody,  yes.  20 

MINISTER GORDHAN :    Chairperson . . . [ intervenes]   

ADV MPOFU SC :    Any person.  

CHAIRPERSON :    For anybody.   Not  necessari ly you.   For 

anybody to do that .   So i t  is a general  proposi t ion.  

MINISTER GORDHAN :    Wel l ,  i f  i t  is  a general  proposi t ion,  
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let  us say yes for now unt i l  we know where i t  is going.  

ADV MPOFU SC :    Yes.   Thank you.  

MINISTER GORDHAN :    Ja.  

ADV MPOFU SC :    Wel l ,  maybe to assist  you Mr Gordhan.  

You yoursel f  were a vict im of  th is view.  Remember,  that  you 

are actual ly on some, what you cal l  the intel l igence report  

and that  caused you a lot  of  anguish.   Do you remember 

that? 

MINISTER GORDHAN :    There have been so many fake 

ones.   So one does not  know which one you are referr ing to.   10 

But  again,  as a general  proposi t ion,  as the Chai r  says,  I  

have been the subject  of  var ious forms of  what you have 

descr ibed.   So yes.  

ADV MPOFU SC :    Yes.   And that  is what I  am saying.   I t  is 

wrong to do that  wi thout  evidence,  for someone to say 

Mr Gordhan is wrong.   [ Indist inct ]  [Speaker is not  c lear. ]  to 

Nat ional  Securi ty or whatever wi thout  any evidence.   That  is 

painful  and wrong.   Correct? 

MINISTER GORDHAN :    General ly,  yes.   When i t  happens.  

ADV MPOFU SC :    Thank you.   Ja,  now, that  is the point  I  20 

want to make.  And that  is i f  you. . .   The proposi t ion I  want to  

put  to you is,  that  you have gone around accusing every 

publ ic off ic ia l  who has ever made an adverse decision 

against  you as a pract i t ioner of  State Capture wi thout  a 

shred of  ev idence.   Would you agree wi th that  statement? 
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MINISTER GORDHAN :    No.  

ADV MPOFU SC :    Okay.   You have no evidence that  

Mr Moyane was part  of  State Capture,  do you? 

MINISTER GORDHAN :    As I  said Chair  . . . [ intervenes]   

ADV MPOFU SC :    Sorry Mr Gordhan.  Sorry to interrupt  you.   

In the mode of  what – the way Mr Chaskalson was put t ing 

the quest ions to you.   You have no personal  evidence known 

to you that  Mr Moyane was part  of  State Capture,  apart  f rom 

gossip? 

CHAIRPERSON :    Hang on.    10 

MINISTER GORDHAN :    Wel l ,  I  am surpr ised . . . [ intervenes]   

CHAIRPERSON :    Before you answer Mr Gordhan.  

MINISTER GORDHAN :    Yes,  Chai r.  

CHAIRPERSON :    Mr Mpofu,  i f  you say i t  in the context  of  a  

part icular formulat ion,  you might  wish to go to that  page so 

that  he can also have a look.  

MINISTER GORDHAN :    Yes.   No,  no . . . [ intervenes]   

CHAIRPERSON :    But  i f  i t  is not  important .  

ADV MPOFU SC :    No,  Chai rperson.   I  am not  . . . [ intervenes]   

CHAIRPERSON :    Ja,  okay.    20 

ADV MPOFU SC :    I  am not . . .   I  am paraphrasing.  

CHAIRPERSON :    Oh,  okay al r ight .  

ADV MPOFU SC :    I  am not  quot ing.  

CHAIRPERSON :    Okay.   Just  repeat .  

ADV MPOFU SC :    In fa i rness you Mr Gordhan, because of  
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what  has exchanged, I  wi l l  repeat  the quest ion.   You have no 

evidence,  d i rect  or indirect ,  that  Mr Moyane was part  of  

State Capture? 

MINISTER GORDHAN :    No,  I  do.  

ADV MPOFU SC :    You do? 

MINISTER GORDHAN :    Yes.  

ADV MPOFU SC :    Good.  Do you have evidence that  

President  Zuma was part  of  State Capture or corrupt ion? 

MINISTER GORDHAN :    That  is not  a relevant  matter  here.  

ADV MPOFU SC :    Answer the quest ion.   I t  is not  for you to  10 

talk about  re levance.   Answer the quest ion.   You are just  a  

wi tness.   Do you have . . . [ intervenes]   

MINISTER GORDHAN :    That  is  not  the point .   Chair  

. . . [ intervenes]   

ADV MPOFU SC :    Do you have any . . . [ intervenes]   

MINISTER GORDHAN :    I  do not  th ink . . . [ intervenes]   

ADV MPOFU SC :    L isten.   You have to answer the quest ion.   

I  cannot be doing this.   Otherwise,  we are not  going to f in ish 

today.  

CHAIRPERSON :    Hang on Mr Mpofu.   Bearing in mind the 20 

scope of  today’s evidence.   I  am not  sure whether 

al legat ions about  whether  Mr Zuma was part  of  State 

Capture,  whether i t  is part  of  what should be . . . [ intervenes]   

ADV MPOFU SC :    I t  is.  

CHAIRPERSON :    Unless you . . . [ intervenes]   
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ADV MPOFU SC :    Yes,  let  me explain Chai r.  

CHAIRPERSON :    You just  wai t . . .   Ja.  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    You wi l l  indicate and why.  

ADV MPOFU SC :    Wel l ,  according to the Gordhan theory on 

the State Capture issue.   Mr Moyane who was appointed by 

President  Zuma,  appointed him, amongst  other  th ings,  to 

capture the Nat ional  Treasury.    

 And he gave evidence in th is  Commission about  

Mr Moyane was appointed by President Zuma.  And 10 

obviously,  the – and there are many passages I  wi l l  re fer  you 

i f  you want Chai r.    

 Where the l ink is  made between the al leged disrespect  

and al l  that ,  owing to the fact  that  Mr Moyane had these 

connect ion in h igh places.    

 So Mr Moyane, in  that  analogy,  is – let  us cal l  i t  one of  

the foot  soldiers that  the kingpin is  former President  Zuma.   

So i f  the kingpin – i f  you have no evidence on the kingpin,  

then i t  is unl ikely to have evidence on the foot  soldiers.    

 That  is where I  am going wi th th is.   So i t  is relevant  20 

di rect ly  to  Mr Moyane.   Do you have or do you not  have that  

evidence? 

CHAIRPERSON :    I  am not  sure. . .   Mr Chaskalson,  do you 

have something to  say and Ms Le Roux?  Let  me just . . .  

ADV CHASKALSON :    Chai r,  I  do have a concern about th is 
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for a di fferent  reason,  which is. . .  

CHAIRPERSON :    Yes.  

ADV CHASKALSON :    And I  do think i t  goes qui te a long way 

away f rom the Terms of  Reference.   And normal ly,  one might  

grant  some lat i tude but  there is a very di fferent  concern 

here,  which is,  Mr Mpofu is actual ly invi t ing the wi tness to  

make a ser ious of  al legat ions against  President  Zuma or 

former President  Zuma, who himsel f  has g iven no not ice of  

that  l ine of  cross-examinat ion.    

CHAIRPERSON :    H’m? 10 

ADV CHASKALSON :    And I  am not  sure that  that  is the 

process that  we should. . .  

CHAIRPERSON :    H’m.  

ADV CHASKALSON :    I t  is not  just  a quest ion of  lat i tude of  

cross-examinat ion.   I t  is also to a thi rd party who would not  

been appraised of  Rule 3.3.  r ights and the l ike.  

CHAIRPERSON :    Yes,  okay.   Ms Le Roux. . .   Okay,  let  me 

hear Ms Le Roux but  they should just  sani t ise before you 

. . . [ intervenes]   

MS LE ROUX :    Chai r,  I  wi l l  not  touch anything.   So we do 20 

not  need to . . . [ intervenes]   

CHAIRPERSON :    Oh,  okay al r ight .  

MS LE ROUX :    Chai r,  we do object  to the expansion of  the 

scope, not  on ly because of  the impact  i t  has on Mr Zuma’s 

r ights but  also because my learned f r iend,  s ince the lunch 
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adjournment,  has ment ioned things about the so-cal led 

Rogue Uni t ,  about  racism and arrogance and acr imony about  

bias and host i l i ty.    

 These are al l  topics that  you ruled that  he did not  have 

leave to cross-examine on.   And so we do need to ensure 

that  the quest ions actual ly cover  the f ive quest ions that  you 

gave legal ,  which is whether  Mr Moyane as SARS 

Commissioner  advanced State Capture and whether,  when 

he la id cr iminal  charges,  he was advancing the State 

Capture.    10 

 And because otherwise,  we are going to  undo your  two 

ru l ings and that  is  the concern that  I  have.    

CHAIRPERSON :    Wel l . . .   Mr Mpofu.  

ADV MPOFU SC :    Yes,  Chai rperson,  yes.   Look,  I  am not  

going to go to war on . . . [ intervenes]   

CHAIRPERSON :    On this one.  

ADV MPOFU SC :    . . .on Mr Zuma.  

CHAIRPERSON :    Yes,  okay.  

ADV MPOFU SC :    But  I  am saying.   The issue is  di rect ly 

connected.   And by the way.   Just  to go back to what the 20 

wi tness,  when he denied that  the issue of  host i l i ty and 

certain not . . .   He says in his statement at  127.4. . .  

CHAIRPERSON :    At  what page? 

ADV MPOFU SC :    That  is page 47,  Chai r.   I  hope you are 

using the same bundle.  
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MINISTER GORDHAN :    Which statement are you speaking 

of? 

ADV MPOFU SC :    That  is the statement you made to the 

Commission in 2018.  

CHAIRPERSON :    That  is not  the clar i f icatory aff idavi t ,  is i t?  

ADV MPOFU SC :    No,  no,  no.   Chai r,  i t  is the or ig inal  

statement.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    There is no 7.4.    

ADV MPOFU SC :    I t  is  127 . . . [ indist inct ]  [Speaker is  not  10 

clear. ]  

CHAIRPERSON :    Is that  the paragraph? 

ADV MPOFU SC :    Yes.  

CHAIRPERSON:    Ja ,  on  what  I  have been g iven there  is  

no  127.4 .  

ADV MPOFU SC:    Okay,  le t  me read i t  ou t ,  Cha i r,  jus t  to  

save t ime.   I t  says :  

“Mr  Michae l  Hu l ley  a t tempted to  med ia te  the  d ispute  

on  beha l f  o f  the  fo rmer  Pres ident  Zuma.   However  

he ,  Mr  Zuma,  appeared re luc tan t  to  persona l l y  20 

in te rvene to  end the  host i l i t y  and lack  o f  

accountab i l i t y  f rom Mr  Moyane  ev ident  in  ou r  

re la t ionsh ip . ”  

Ja ,  so  th is  was par t  –  th is  i s  jus t  one o f  the  a reas where  

there  is  a  re la t ionsh ip  made between Mr  Zuma’s  a l leged  
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inac t ion ,  so  to  speak.   I  th ink  even the  Cha i r  commented  

la te r  as  to  was there  any in te rvent ion  f rom Mr  Zuma and 

the  w i tness sa id  no .  

CHAIRPERSON:    Yes …[ in tervenes]  

ADV MPOFU SC:    Bu t  I  can …[ in tervenes]  

CHAIRPERSON:    I  p re fer  your  a t t i tude tha t  you are  no t  

go ing  to  go  on  war  on  th is  one,  ja .  

ADV MPOFU SC:    No,  I  w i l l  no t .  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Because o therwise  we a re  jus t  go ing  to  10 

be  way la id  aga in .  

CHAIRPERSON:    Ja ,  ja ,  le t  us  move on,  ja .  

ADV MPOFU SC:    Ja .  

CHAIRPERSON:    Okay.  

ADV MPOFU SC:    You have no ev idence tha t  Mr  Moyane 

was par t  o f  tha t  cor rup t ion .   You sa id  you do have.   What  i s  

tha t  ev idence?  

MINISTER GORDHAN:    You might  want  to  look  a t  the  

repor t  o f  the  Commiss ion ,  Cha i r,  by  Judge Nugent .  

ADV MPOFU SC:    No,  i f  I  were  you I  wou ld  s tay  away f rom 20 

the  Commiss ion  cha i red  by  Judge Nugent ,  I  am say ing  

be fore  …[ in tervenes]  

MINISTER GORDHAN:    You are  no t  me,  w i th  due respect .  

ADV MPOFU SC:    Yes,  I  am not  you,  thank God.   I  am 

say ing  tha t  …[ in tervenes]  
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MINISTER GORDHAN:    Thank God …[ in tervenes]  

ADV MPOFU SC:    The Commiss ion  o f  Judge Nugen t  came 

in  2018,  cor rec t?  

MINISTER GORDHAN:    I  do  no t  know the  p rec ise  da te ,  

Cha i r.  

ADV MPOFU SC:    Wel l ,  I  can  te l l  you ,  i t  was in  May/June  

2018.   Before  tha t  you d id  no t  th ink  tha t  Mr  Moyane –  or  

ac tua l l y,  the  repor t  came even la te r  in  October /November.   

Before  tha t  he  d id  no t  th ink  Mr  Moyane pa r t  o f  s ta te  

capture .  10 

MINISTER GORDHAN:    As I  exp la ined ear l ie r,  Cha i r,  so  

we seem to  be  go ing  around the  b lock  on  the  same 

quest ions bu t  le t  me answer  tha t .   I  sa id  ear l ie r  on  tha t  the  

rea l  host i l i t i es  a t  the  beg inn ing  I  p lace  a t  the  door  o f  Mr  

Moyane.   However,  counse l  was br ie fed  in  th is  regard .   He  

is  the  one who in i t ia ted  what  I  re fe r  to  as  the  le t te r  f rom 

h is  a t to rneys demand ing cer ta in  th ings o f  me,  f i rs t l y.  

 Second ly,  post  my appo in tment  on  the  13  or  14  

December  2015 back as  the  Min i s te r  o f  F inance i t  i s  he 

who says tha t  in  respect  o f  leave fo rms he w i l l  submi t  them 20 

to  the  Pres idency.   I f  he  wanted t ime o f f  he  w i l l  d iscuss i t  

a t  the  Pres idency.    

When asked fo r  cer ta in  types o f  in fo rmat ion  i t  wou ld  

be  not  ava i lab le .   So the re  was on the  quest ion  o f  the  

opera t ing  mode l ,  wh ich  I  re fe r red  to  ear l ie r  on ,  I  sa id  le t  us  
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rev iew i t  and le t  me unders tand i t ,  he  went  ahead w i th  the 

appo in tments .  

 On the  quest ion  o f  bonuses be ing  pa id ,  I  sa id  ho ld  

i t ,  I  th ink  i t  was a  Fr iday,  le t  us  d i scuss i t  aga in  on  

Monday,  he  went  ahead la te r  tha t  a f te rnoon and ins t ruc ted  

tha t  those bonuses be pa id .   When he was cha l lenged by  

the  Aud i to r -Genera l ,  who passed  away recent ly,  on  tha t  

par t i cu la r  quest ion  he  th rea tened to  take  the  Aud i to r -

Genera l  to  cou r t .    

 Now those are  c lear  e lements  o f  ev idence o f  10 

somebody who is  bas ica l l y  a  D i rec tor  Genera l  and opera tes  

a t  tha t  leve l  w i th in  government  i s  bas ica l l y  say ing  I  am not  

go ing  to  respect  you r  o f f i ce ,  no t  me,  as  a  pe rson,  the  

o f f i ce ,  I  am not  go ing  to  coopera te  w i th  you.   On an 

e lementary  th ing  such as leave.  

 When Mr  Nene was the  Min is te r  o f  F inance h i s  

leave fo rms were  submi t ted  to  the  Min is t r y  o f  F inance fo r  

approva l .   As  soon as  I  was appo in ted  he sa id  no ,  I  w i l l  ge t  

my leave f rom the  Pres idency,  I  repor t  to  the  Pres idency.  

ADV MPOFU SC:    Yes,  bu t  I  …[ in te rvenes]  20 

MINISTER GORDHAN:    So  tha t  i s  [ inaudible – speaking 

simultaneously]  

ADV MPOFU SC:    Th is  i s  no t  wha t  the  quest ion  was.  

MINISTER GORDHAN:    Wel l ,  does not  re ly  –  no ,  may I  

f in ish  p lease?  I t  does not  re ly  upon Judge  Nugent  
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…[ in te rvenes]  

ADV MPOFU SC:    No,  do  no t  f in ish  un less  I  have got  

another  quest ion .   Do you remember  what  the  quest ion  

was,  w i th  due respect ,  Mr  Gordhan? 

MINISTER GORDHAN:    You asked whethe r  there  is  

ev idence.  

ADV MPOFU SC:    No.  

MINISTER GORDHAN:    There  is  ev idence.  

ADV MPOFU SC:    That  i s  no t  the  quest ion  I  was  ask ing  

you,  I  knew you had fo rgo t ten  the  quest ion ,  you are  jus t  10 

rambl ing  on .  

MINISTER GORDHAN:    Cha i rperson,  Cha i rpe rson  

…[ in tervenes]   The quest ion  was,  be fore  Mr  Nugent  –  

be fore  Mr  Nugen t  was aboard  d id  you th ink  Mr  Monyane  

was pa r t  o f  s ta te  capture  or  no t?   Got  no th ing  to  do  w i th  

leave fo rms.   Yes  or  no?  

CHAIRPERSON:    Okay,  Mr  Gordhan,  you wanted  to  say  

someth ing  wh i le  Mr  Mpofu  was speak ing .  

MINISTER GORDHAN:    Ja ,  we l l  the  answer  i s  yes ,  

ev idence o f  re fus ing  to  account  w i th in  the  normal  20 

f ramework  tha t  governed –  opera tes  w i th ,  by  an  ind iv idua l  

who subsequent l y  does whatever  the  Nugent  Commiss ion  

found wh ich  -  some o f  wh ich  I  re fe r red  to  in  re la t ion  to  

do ing  away w i th  –  dest roy ing  en t i t ies  tha t  were  c ruc ia l  to  

tax  compl iance wh ich  in  fac t  i s  d i rec t l y  re la ted  to  whethe r  
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poo r  peop le  have  hosp i ta ls ,  c l in i cs  or  no t  a t  the  end  o f  the  

day.   So tha t  i s  my f i rs t  po in t .  

 The second po in t ,  Cha i r,  tha t  I  was go ing  to  ra i se  

ear l ie r  on  is  am I  expected to  re turn  in  k ind  the  k ind  o f  

comments  Mr  Mpofu  is  now a l lowing h imse l f  to  make about  

rambl ing  on .   I  am not  rambl ing  on ,  I  am very  p rec ise  about  

what  I  am say ing .  

ADV MPOFU SC:    P rec ise?  Okay.  

MINISTER GORDHAN:    Cha i rperson,  w i th  respect… 

CHAIRPERSON:    Hang on,  Mr  Mpofu .   Yes,  cont inue Mr  10 

Gordhan.  

MINISTER GORDHAN:    So  a l l  I  am say ing  is  can you  

leave tha t  fo r  the  theat re  la te r  and can you s t i ck  to  

quest ions wh ich  I  am ready to  answer.  

ADV MPOFU SC:    Okay and can you s t i ck  to  the  answer.  

CHAIRPERSON:    Okay,  le t  h im tes t i f y.  

ADV MPOFU SC:    Do you –  honest ly,  do  you remember  

the  quest ion ,  Mr  Gordhan?  

MINISTER GORDHAN:    You asked fo r  examples  o f  

ev idence o f  s ta te  captu re .   I  gave you one se t  o f  ins tances.  20 

ADV MPOFU SC:    No.  

MINISTER GORDHAN:    I f  you  want  go  back to  my in i t ia l  

ev idence befo re  the  Commiss ion  a t  paragraphs 9  onwards 

where  I  make re ference to  s ta te  capture  and where  there  

are  examples  o f  the  c lass ic  s igns o f  s ta te  capture  and you 
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w i l l  f ind  tha t  there  is  a  cor re la t ion  be tween what  happened  

a t  the  Revenue Serv i ce  and what  the  s ta te  capture  concept  

a t tempts  to  captu re .  

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    And tha t  i s ,  ge t  r id  o f  good  peop le .  

ADV MPOFU SC:    Ja ,  okay …[ in te rvenes]  

MINISTER GORDHAN:    The [ ind is t inc t ]  06 .53  tha t  ac tua l l y  

work .   G ive ,  fo r  example ,  VAT re funds to  f r iends and 

fami ly.  

ADV MPOFU SC:    Cha i rpe rson,  you have to  in te rvene  10 

now.  

CHAIRPERSON:    Okay …[ in tervenes]  

MINISTER GORDHAN:    You are  asked me a  quest ion ,  I  am 

respond ing  to  i t .  

ADV MPOFU SC:    Th is  i s  no t  the  quest ion  I  pu t .   

[ inaud ib le  –  speak ing  s imu l taneous ly ]  car ry  on  w i th  your  

own quest ion .  

CHAIRPERSON:    Okay,  Mr  Gordhan,  le t  Mr  Mpofu  say 

someth ing  about  your  answer  whe ther  you remember  what  

the  quest ion  was.  20 

ADV MPOFU SC:    Ja .   Mr  Gordhan,  you know,  the  e f fec t  o f  

what  you a re  do ing  is  tha t  we a re  no t  go ing  to  f in ish  th is  

ev idence today and we w i l l  have to  come back because I  

am go ing  to  ask  you these quest ions.   That  i s  no t  –  you  

answered tha t  quest ion ,  I  w i l l  come back to  i t ,  about  
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ev idence,  the  e f fec t  o f  you go ing  on l i ke  you are  go ing  is  

tha t  you fo rge t  what  I  ask .   I  am ask ing  the  quest ion  fo r  the  

th i rd  t ime.   Before  Judge Nugent ’s  repor t ,  wh ich  was la te  in  

October /November  2018,  d id  you be l ieve  Mr  Moyane was 

invo lved in  s ta te  capture ,  yes  or  no?  

MINISTER GORDHAN:    The ind ica t ions were  cer ta in ly  

there .  

ADV MPOFU SC:    D id  you be l i eve  tha t  Mr  Moyane was 

par t  o f  s ta te  capture  be fore  the  Nugent  repor t?   I t  i s  s imp le  

quest ion ,  Mr  Gordhan,  rea l l y.   We cannot  have – you want  10 

to  be  comfor tab le  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

MINISTER GORDHAN:    Cha i rperson,  Cha i rperson… 

CHAIRPERSON:    Yes,  Mr  Gordhan?  

MINISTER GORDHAN:    Can I  respond?  

CHAIRPERSON:    Yes,  yes .    

MINISTER GORDHAN:    In  my s ta tement  a t  var ious s tages,  

I  am t ry ing  to  f ind  the  r igh t  re fe rence,  I  say  a t  paragraph 

14 on page 8 ,  14 ,  and I  quote :  

“ I  must  emphas ise  tha t  my knowledge and my 

unders tand ing  o f  s ta te  capture  l i ke  tha t  o f  the  res t  20 

o f  the  count ry  evo lved over  t ime. ”  

In  o ther  words,  as  one beg ins  to  see cer ta in  ac t i v i t ies  and  

cer ta in  ac t ions be ing  taken …[ in te rvenes]  

CHAIRPERSON:    Yes,  hang on,  Mr  Gordhan.   The best  

way is  t o  s ta r t  by  say ing  yes,  I  be l ieved tha t  Mr  Moyane 
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had par t i c ipa ted  in  ac ts  o f  s ta te  capture  and tha t  i s  what  

you be l ieved before  the  Judge Nugent  repor t  o r  you s ta r t  

by  say ing  no ,  a t  tha t  t ime I  d id  no t  be l ieve  so  and then you  

be asked f rom when you s ta r ted  to  be l ieve  he had taken 

par t  in  s ta te  cap ture .   I f  you  s ta r t  the  answer  l i ke  tha t  i t  

he lps  to  make i t  c lea r  what  the  answer  i s  and then i f  you 

need to  c la r i f y  then you can c la r i f y  in  due course .  

ADV MPOFU SC:    Thank you.  

MINISTER GORDHAN:    No,  thank you fo r  your  gu idance,  

Cha i r .   I  ac tua l l y  sa id  tha t  in  my own words,  I  sa id  tha t  I  10 

cer ta in ly  p icked up ac t iv i t ies  and I  gave examples  o f  some,  

there  a re  many  o thers ,  wh ich  ind ica ted  tha t  th is  was 

eventua l l y  what  we ca l l  s ta te  capture  o f  an  ins t i tu t ion  

known as the   South  A f r i can Reserve  Serv ice .   Thank you,  

Cha i r .  

CHAIRPERSON:    Yes,  bu t  I  th ink  i t  i s  no t  c lear  ye t  

because Mr  Mpofu ’s  quest ion  re la tes  to  –  seeks to  

de termine the  t ime when you might  have fo rmed tha t  be l ie f .   

Was i t  be fo re  Judge Nugent ’s  repor t?   Maybe befo re  tha t  

you suspected but  i t  was not  a  be l ie f .   Maybe the  be l ie f  20 

came a f te r  o r  maybe the  be l ie f  was there  be fore  the  Judge  

Nugent  repor t .   I  th ink  tha t  i s  what  he  is  ve ry  in te res ted  in .  

MINISTER GORDHAN:    Le t  me t ry  to  ge t  the  chrono logy 

r igh t ,  Cha i rperson.  

CHAIRPERSON:    Yes,  okay.  
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MINISTER GORDHAN:    I f  I  –  i f  you  g ive  me a  m inute?  

CHAIRPERSON:    Okay.  

MINISTER GORDHAN:    Because reco l lec t ing  when exact ly  

some o f  these th ings happened  is  go ing  to  be  a  b i t  

d i f f i cu l t .  

CHAIRPERSON:    Yes,  we l l  you …[ in tervenes]  

MINISTER GORDHAN:    Bu t  the  no t ion  o f  s ta te  capture ,  

Cha i rperson,  fo r  example  a t  the  funera l  o f  i con  Ahmed 

Kathrada on the  29  March 2017  I  th ink  South  A f r i cans 

began to  rea l i se  on  the  memor ia l  thereaf te r  where  a  10 

concept  o f  connect ing  the  do ts  began to  ac tua l l y  emerge.   

So yes,  I  th ink  t he  concept  –  the  no t ion  o f  s ta te  capture  

was beg inn ing  to  ge l  p r io r  to  the  Nugent  repor t .   Thank  

you.  

CHAIRPERSON:    Yes bu t  you are  ta lk ing  in  genera l ,  you  

are  no t  ta lk ing  about  you rse l f .   I f  you  cannot  remember  as  

f rom when you  s tar ted  be l iev ing  tha t  Mr  Moyane had 

pursued o r  was pursu ing  s ta te  capture  a t  SARS then you 

say look,  I  cannot  remember,  I  cannot  remember  f rom 

when.   But  i f  you  do remember  you say i t  was f rom tha t  20 

t ime.  

MINISTER GORDHAN:    Wel l ,  tha t  i s  what  I  a t tempted to  

do  by  look ing  a t  the  chrono logy,  Cha i r,  so  …[ in tervenes]  

CHAIRPERSON:    I  th ink  what  you read to  me wi th  regard  

to  the  funera l  o f  Mr  Kathrada… 
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MINISTER GORDHAN:    Yes.  

CHAIRPERSON:    I t  was more  about  what  you th ink  -  you  

say the  peop le  in  South  A f r i ca  began to  be l ieve  whereas 

the  quest ion  is  more  about  your  be l ie f .  

MINISTER GORDHAN:    No,  tha t  i s  why I  re fe r red  to  the  

memor ia l ,  Cha i r,  o f  the  la te  Ahmed Kathrada wh ich  took  

p lace a  day or  two la t te r  by  Johannesburg  C i ty  Ha l l  when I  

re fe r red  to  the  concept  o f  connect ing  the  do ts  so  tha t  

p ic tu re  o f  what  we eventua l l y  ca l led  s ta te  capture  was 

cer ta in ly  ge l l ing  i n  my mind a t  tha t  po in t  in  t ime.   Whether  10 

I  ca l led  i t  s ta te  capture ,  I  do  no t  know.  

CHAIRPERSON:    Yes bu t  the  ge l l ing ,  was i t  a  be l ie f  a t  

tha t  s tage or  was i t  someth ing  less  than a  be l ie f ,  number  

one.   Number  two ,  was i t  in  re la t ion  –  d id  i t  inc lude a  be l ie f  

tha t  Mr  Moyane was one o f  the  peop le  who were  pursu ing  

the  s ta te  capture  agenda?  I  th ink  tha t  i s  the  impor tan t  par t  

tha t  Mr  Mpofu  is  t ry ing  to  es tab l i sh  because I  th ink  he  

wants  to  know f rom when you began to  be l ieve  tha t  h is  

c l ien t  was engaged or  had been engaged in  ac t s  o f  s ta te  

capture .  20 

MINISTER GORDHAN:    Cer ta in ly  the  ac t i v i t ies  tha t  I  

began to  see f rom 2016 persona l ly  a t  SARS when I  was 

Min is te r  o f  F inance led  me to  be l ieve  tha t  Mr  Moyane was  

engag ing  in  ac t i v i t ies  tha t  cou ld  be  descr ibed as 

cont r ibu t ing  to  s ta te  capture .  



30 NOVEMBER 2020 – DAY 315 
 

Page 112 of 315 
 

CHAIRPERSON:    Yes.   Okay,  a l r igh t .   Mr  Mpofu?  

ADV MPOFU SC:    Ja .   So –  okay,  thank you,  Cha i r.   I  am 

gra te fu l  to  you,  Cha i r.  

CHAIRPERSON:    Yes,  maybe I  shou ld  say th is .   I  take 

tha t ,  Mr  Gordhan,  to  mean tha t  long before  Judge Nugent ’s  

repor ts ,  when you looked a t  those  ac t iv i t ies  on  the  par t  o f  

Mr  Moyane you  assoc ia ted  them wi th  what  you la te r  

unders tood to  be  s ta te  capture ,  i s  tha t  r igh t?  

ADV MPOFU SC:    No,  no ,  Cha i r,  tha t  i s  no t  …[ in tervenes]  

MINISTER GORDHAN:    That  i s  r igh t . .   That  i s  r igh t ,  10 

Cha i rperson.  

CHAIRPERSON:    I t  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV MPOFU SC:    Okay,  no ,  Cha i r,  [ inaud ib le  –  speak ing  

s imul taneous ly ]   

CHAIRPERSON:    Jus t  fo rmula te  i t .   Jus t  fo rmula te  i t  the 

way you unders tand i t ,  ja .  

ADV MPOFU SC:    Yes.   I t  i s  very  s imp le ,  ac tua l l y,  th is  

shou ld  no t  have taken twenty  m inu tes .  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    So  the  answer  tha t  you are  g iv ing  is  20 

tha t  you became aware  o f  Mr  Moyane ’s  invo lvement  in  

s ta te  capture  around about  2016  and tha t  i s  be fore  the  

Nugent  Commiss ion ,  so  the  answer  i s  yes .  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Thank you.  



30 NOVEMBER 2020 – DAY 315 
 

Page 113 of 315 
 

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.  

ADV MPOFU SC:    Thank you.   Now –  so  i f  tha t  i s  the  case 

then your  be l ie f  about  Mr  Moyane ’s  invo lvement  in  s ta te  

capture  cannot  be  sources f rom the  Nugent  repor t  wh ich  

came two years  la te r  and the  po in t  I  want  to  make  is  tha t  

the  –  and I  wan t  to  come now to  your  favour i te  sub jec t  

about  leave fo rms and so  on .   A l l  tha t ,  the  fac t  tha t  he  was  

not  g iv ing  –  ask ing  you fo r  leave and a l l  tha t ,  in  your  m ind  

means tha t  he  was invo lved in  s ta te  capture .   I s  tha t  what  

you are  rea l l y  – is  tha t  your  ev idence?  10 

MINISTER GORDHAN:    So ,  as  I  unders tand,  Cha i r,  Mpofu  

has asked two quest ions.   The f i r s t  i s  in  re la t ion  to  what  I  

have jus t  sa id  about  my knowledge and impress ions pr io r  

to  the  Nugent  Commiss ion .  

ADV MPOFU SC:    Cor rec t .  

MINISTER GORDHAN:    And wh ich  the  Nugent  

Commiss ion ’s  repor t ,  bo th  the  in te r im repor t  in  par t i cu la r  

and the  f ina l  repor t ,  ampl i f ied  in  de ta i l  about  the  k ind  o f  

damage as  Judge Nugent  desc r ibed was done  by  Mr  

Moyane wh ich  is  desc r ibed as  a  ca lami ty  fo r  SARS.     20 

So tha t  i s  the  f i rs t  response in  re la t ion  to  –  so  what  

the  Judge Nugen t  repor t  d id ,  i t  ampl i f ied  and gave in  a  lo t  

more  de ta i l  what  rea l l y  happened a t  SARS which  I  p resume 

is  the  task  tha t  he  was g iven.  

The second ques t ion  is  in  re la t ion  to  leave fo rms ,  
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e tce te ra .   Those admin i s t ra t i ve  are  mere l y  one se t  o f  

examples  o f  the  de f iance and the  host i l i t y  and 

accountab i l i t y  tha t  Mr  Moyane he  had to  the  o f f i ce  o f  the  

Min is t r y  o f  F inance.    

ADV MPOFU SC:    Yes,  thank you.   What  on  ear th  has tha t  

go t  to  do  w i th  s ta te  captu re?  

MINISTER GORDHAN:    Wel l ,  i t  has  every th ing  to  do  w i th  

i t  because par t  o f  –  sor ry,  may I  –  have you f in ished your  

quest ion?  

ADV MPOFU SC:    No,  sor ry,  I  thought  you had f in ished  10 

your  answer.   Yes ,  what  has i t  go t  to  do  w i th  s ta te  capture?  

MINISTER GORDHAN:    No,  par t  o f  s ta te  capture  i s  to  take  

cont ro l  o f  an  ins t i tu t ion  e i ther  a t  a  board  leve l  o r  CEO 

leve l ,  so  th i s  i s  a  CEO leve l .  

 Second ly,  i s  to  p ro tec t  you rse l f  f rom any  

in te r rogat ion  or  t ransparency in  re la t ion  to  the  k ind  o f  

damage tha t  i s  caused w i th in  the  ins t i tu t ion ,  so  the  re fusa l  

to  d iscuss the  opera t ing  mode l ,  the  quest ion  o f  bonuses a l l  

add up to  tha t  k ind  o f  re fusa l .  

 And the  th i rd  i s  to  then go about  repurpos ing  an  20 

ins t i tu t ion  or  pa r ts  o f  the  ins t i tu t ion .   So genera l l y,  for  

example ,  in  s ta te  owned ent i t ies ,  the  repurpos ing  took  

p lace in  two broad cent res ,  p rocurement  on  the  one hand  

and the  t reasury  funct ion  on  the  o ther  hand.    

So f rom ins t i tu t ion  to  ins t i tu t ion ,  tha t  m ight  – the  



30 NOVEMBER 2020 – DAY 315 
 

Page 115 of 315 
 

l ocus  o f  the  repurpos ing  might  change.   But  what  i s  c lea r  

i s  tha t  w i th in  tha t  genera l  p ic tu re  you had a  Commiss ioner  

a t  SARS who ensured tha t  he  owed no accountab i l i t y  and 

there fo re  d id  no t  a l low any t ransparency and there fore  he  

wou ld  no t  a l low any k ind  o f  in te r rogat ion  or  enqu i ry  in to  

what  was rea l l y  go ing  on  in  the  organ isa t ion .  

ADV MPOFU SC:    Ja ,  thank you.  

MINISTER GORDHAN:    S im i la r  th ings app l ied  too ,  fo r  

example ,  the  FIC repor t ,  Cha i r,  wh ich  the  then  

Commiss ioner  rece ived in  re la t ion  to  Mr  Makwakwa and the  10 

manner  in  wh ich  tha t  hand led .  

CHAIRPERSON:    Okay,  I  th ink  you have g i ven enough  

examples  to  show your  unders tand ing .   Mr  Mpofu?  

ADV MPOFU SC:    Ja .   Wel l ,  you have g i ven more  than  

enough but  you  have not  answered the  quest ion .   You 

know,  Mr  Gordhan,  my pro fess iona l  ass is tan t  somet imes  

does not  come to  ask  me fo r  leave and she takes leave  

w i thout  permiss ion  and she t r ies  to  take  cont ro l  o f  her  

o f f i ce .   I  am ask ing  you a  quest ion ,  tha t  i s  jus t  a  quest ion  

o f  maybe insubord ina t ion .   What  has a l l  tha t  go t  to  do  w i th  20 

s ta te  capture?  Can you  educate  us?  Le t  us  assume Mr  

Moyane used the  wrong process  o f  tak ing  leave  fo r  a  

m inute .   What  on  ear th  –  what  has  tha t  go t  to  do  w i th  s ta te  

capture?  

CHAIRPERSON:    Okay,  Mr  Mpofu ,  jus t  to  make sure  tha t  
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Mr  Gordhan is  no t  go ing  to  dea l  w i th  mat te rs  tha t  you not  

have in  m ind,  a re  you ta lk ing  abou t  the  leave fo rms? 

ADV MPOFU SC:    Yes,  le t  us  do  i t  b i t  by  b i t ,  le t  us  s ta r t  

w i th  the  leave fo rms,  yes .   I  th ink  tha t  i s  be t te r,  Cha i r,  

sor ry.  

CHAIRPERSON:    Ja ,  so  the  quest ion ,  Mr  Gordhan,  i s  what  

does Mr  Moyane ’s  re fusa l  to  g ive  you leave fo rms or  

re fusa l  to  f i l l  i n  leave fo rms have to  do  w i th  s ta te  capture?   

Jus t  the  leave fo rms.  

MINISTER GORDHAN:    That  i s  what  I  e labora ted  on,  10 

Cha i r,  ea r l ie r  on ,  so  to  save us  t ime I  w i l l  no t  repeat  

myse l f .  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    That  th is  i s  pa r t  o f  a  pa t te rn .  

CHAIRPERSON:    As  I  unders tood  i t ,  the  par t  tha t  cer ta in l y  

cou ld  re la te  to  the  leave fo rms i s  tha t  you sa id  –  and I  

want  you to  conf i rm – tha t  tha t  re fusa l  in  re la t ion  to  leave 

fo rms on h is  par t  was par t  o f  a  re fusa l  to  account  to  you  

wh ich  wou ld  be  par t  o f  what  peop le  who want  to  engage in  

s ta te  capture  wou ld  do .   I s  my unders tand ing  cor rec t?  20 

MINISTER GORDHAN:    In  th is  par t i cu la r  ins tance,  Cha i r.  

CHAIRPERSON:    Yes,  okay.   Mr  Mpofu?  

ADV MPOFU SC:    Wel l ,  okay,  then le t  us  take  i t  to  tha t  

s tep ,  le t  us  assume Mr  Moyane re fused to  account  to  you,  

what  on  ear th  has tha t  go t  to  do  w i th  s ta te  capture?  I s  
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tha t  a  c r im ina l  o f fence re fus ing  to  account  to  you?   

Because s ta te  capture  i s  a  c r im ina l  o f fence we know.  

MINISTER GORDHAN:    Wel l ,  in  te rms o f  the  PFMA there  

is  a  par t i cu la r  se t  o f  accountab i l i t i es ,  so  depend ing  on 

wh ich  par t i cu la r  sec t ion  o f  the  PFMA you re fe r  to  i t  cou ld  

const i tu te  a  c r im ina l  o f fence but  I  do  no t  th ink  tha t  you  

want  to  –  or  ra ther,  we shou ld  a l l ow the  impress ion  to  be  

crea ted in  the  pub l i c  m ind tha t  th is  i s  about  the  pe t t iness 

o f  a  leave fo rm.   I t  i s  a  lo t  more  than tha t .   Accountab i l i t y  

i s  an  abso lu te ly  c ruc ia l  pa r t  o f  any  democracy i n  the  wor ld ,  10 

inc lud ing  South  A f r i ca .  

ADV MPOFU SC:    I  agree.  

MINISTER GORDHAN:    So  i f  there  i s  an  absence o f  

accountab i l i t y,  wh ich  I  exp la ined ear l ie r  on  and I  w i l l  no t  

repeat  tha t  because then you are  go ing  to  say I  am ta lk ing  

too  long,  bu t  tha t  i s  par t  a  cont r ibu t ion  towards  

repurpos ing  an ins t i tu t ion .  

ADV MPOFU SC:    Okay,  I  am g iv ing  up  on tha t  answer.   I  

was say ing  –  we  w i l l  come back to  th is ,  I  was say ing  tha t  

you –  you have accused every  pub l i c  o f f i c ia l  who has ever  20 

adverse  dec i s ion  aga ins t  you to  be  a  p rac t i t ioner  o f  s ta te  

capture  and the  examples  I  was g iv ing ,  and I  wan t  you to  

comment ,  where  I  gave the  example  o f  P res iden t  Zuma,  

wh ich  there  was  an ob jec t ion ,  bu t  o ther  peop le  tha t  you  

have accused o f  s ta te  capture  who have made adverse  
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f ind ings aga ins t  you inc lude Mr  Shaun Abrahams and the  

Pub l ic  Pro tec to r,  cor rec t?  

MINISTER GORDHAN:    No,  f i rs t ly,  your  genera l  no t ion  I  

do  no t  accept .   Second ly  …[ in tervenes]  

ADV MPOFU SC:    Spec i f i ca l l y  …[ in tervenes]  

MINISTER GORDHAN:    Aga in ,  Cha i rperson,  in te r rup t ing  

me wh i le  I  am ta lk ing .  

CHAIRPERSON:    No,  he  jus t  ask ing  you to  spec i fy  the 

genera l  no t ion  w i th  wh ich  you do  not  agree tha t  you are  

re fer r i ng .   You sa id  [ inaud ib le  –  speak ing  s imu l taneous ly ]  10 

MINISTER GORDHAN:    Wel l ,  I  do  no t  have a  t ranscr ip t ion  

serv i ce ,  Cha i r .  

CHAIRPERSON:    Yes …[ in tervenes]  

MINISTER GORDHAN:    H is  f i rs t  comment  was I  accuse  

every  pub l i c  o f f i c ia l  who i ssues an  unfavourab le  f ind ing  o f  

s ta te  capture .   I  say  tha t  i s  the  propos i t ion  I  do  no t  accept .  

CHAIRPERSON:    Okay,  a l r igh t ,  yes .  

MINISTER GORDHAN:    I s  tha t  c lear ly  unders tood?  

CHAIRPERSON:    Ja ,  cont inue.   Yes.  

MINISTER GORDHAN:    R igh t ,  the  second one he then  20 

ra ises  i s  the  fo rmer  Pres ident  on  the  one hand and Mr  

Shaun Abrahams on the  o ther  hand  …[ in tervenes]  

ADV MPOFU SC:    And the  Pub l ic  Pro tec tor .  

MINISTER GORDHAN:    Wel l ,  I  th ink  i t  i s  fo r  the  

Commiss ion  …[ in tervenes]  
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CHAIRPERSON:    Oh,  he  was jus t  add ing  tha t  the  Pub l ic  

Pro tec tor  i s  another  one tha t  he  ment ioned but  you can 

take  them one by  one.  

MINISTER GORDHAN:    So  where  re levant ,  Cha i rperson,  I  

have ind i ca ted  the  k ind  o f  ro le  tha t  the  fo rmer  P res ident  

has p layed in  my  ev idence befo re  you in  November  2018.   

In  re la t ion  to  Mr  Abrahams,  I  cer ta in l y  be l ieve  tha t  he  

p layed a  ro le  and i t  i s  now common knowledge and  

genera l l y  accepted amongst  the  South  A f r i can pub l i c  wh ich  

is  g rowing impat ien t  by  the  lack  o f  peop le  invo l ved in  10 

cor rup t ion  and s ta te  captu re  no t  appear ing  i n  o range 

un i fo rms beh ind  ja i l  bars ,  tha t  the  NPA i t se l f  was 

compromised.   I  do  no t  have deta i l s  bu t  i t  i s  we l l -accepted  

and I  imag ine  the  Commiss ion  w i l l  be  look ing  a t  i t  in  some 

s tage.  

 in  re la t ion  to  the  Pub l ic  Pro tec to r,  whatever  I  have  

to  say is  the  lack  o f  ev idence befo re  var ious cour ts .   Thank 

you.  

CHAIRPERSON:    Mr  Mpofu?  

ADV MPOFU SC:    So  aga in  you accuse a l l  those peop le  o f  20 

be ing  prac t i t ione rs  o f  s ta te  captu re  w i thout  any ev idence 

or  what  you ca l l  –  you do not  have the  de ta i l s .  

MINISTER GORDHAN:    You d id  no t  ask  me fo r  de ta i l s .  

ADV MPOFU SC:    I  am ask ing  you [ inaud ib le  –  speak ing  

s imul taneous ly ]  
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MINISTER GORDHAN:    You asked me whethe r  

…[ in tervenes]  

ADV MPOFU SC:    Okay,  what  ev idence have you  got  o f  

the  invo lvement  o f  the  Pub l ic  Pro tec tor  and s ta te  capture?  

MINISTER GORDHAN:    No,  Cha i rperson,  I  th ink  th is  i s  

beyond the  scope  o f  what  I  am here  fo r.  

ADV MPOFU SC:    The Cha i r  i s  he re  …[ in tervenes]  

MINISTER GORDHAN:    Those were  mat te rs  be fore  the  

re levant  cou r ts .  

ADV MPOFU SC:    Mr  Gordhan,  Mr  Gordhan,  p lease .  10 

CHAIRPERSON:    Hang on,  hang on,  hang on.  

ADV MPOFU SC:    I  do  no t  want  to  waste  t ime,  I  sor ry  to  

in te r rup t  you.  

MINISTER GORDHAN:    No,  Cha i rperson… 

ADV MPOFU SC:    The Cha i rpe rson is  here ,  he  knows 

when the  quest ion  is  no t  fa i r.   You sa id  you a re  no t  a  

lawyer,  you job  is  to  answer  the  quest ions no t  to  make  

ru l ings .  

MINISTER GORDHAN:    My job  is  a lso  no t  to  accept  

ins t ruc t ions f rom you,  Adv Mpofu ,  w i th  due respect .  20 

ADV MPOFU SC:    Do you have –  you do not  have  

ev idence …[ in tervenes]  

MINISTER GORDHAN:    I  am not  on  t r ia l  here .  

ADV MPOFU SC:    That  Adv  [ inaud ib le  –  speak ing  

s imul taneous ly ]  i s  invo lved in  s ta te  capture?  
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MINISTER GORDHAN:    I  am –  Mr  Cha i rpe rson,  le t  me 

make i t  abso lu te l y  c lear  tha t  I  am not  on  t r ia l  here .   I t  is  

Adv Mpofu ’s  c l ien t  who must  come and tes t i f y  wha t  he  d id  

a t  SARS,  no t  me.  

CHAIRPERSON:    Okay,  le t  us  …[ in tervenes]  

MINISTER GORDHAN:    That  i s  the  f i rs t  po in t .   The  second  

po in t ,  Cha i rpe rson,  I  am appea l ing  to  you whethe r  I  must  

answer  quest ions  in  re la t ion  to  the  Pub l ic  P ro tec tor  and  

whethe r  tha t  i s  the  scope you in tended.  

CHAIRPERSON:    Wel l ,  le t  us  pause.   Le t  us  pause.   Mr  10 

Mpofu ,  jus t  repea t  what  your  quest ion  was.  

ADV MPOFU SC:    Ja ,  i t  i s  a  fo l low-up quest ion ,  Cha i r.  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Remember  the  propos i t ion ,  because he 

sa id  when we ask a  quest ion  we s tar t  w i th  a  genera l  and  

[ indist inct  – dropping voice]   The quest ion  was whether  he  

goes around accus ing  eve ry  pub l i c  o f f i c ia l  who has made  

an adverse  f ind ing  aga ins t  h im and he sa id  no .   Then I  

made examples  and he dea l t  w i th  each one o f  them.   Now I  

am ask ing  the  th i rd  fo l low-up wh ich  is  d id  he  make the  20 

accusat ions aga ins t  these peop le  w i thout  ev idence and 

tha t  i s  i t ,  i t  f lows  f rom the  propos i t ion  I  was mak ing  about  

h im mak ing  such  accusat ions aga ins t  Mr  Moyane w i thout  

ev idence.  

CHAIRPERSON:    Wel l ,  apar t  f rom the  issue o f  the  scope,  
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the  issue tha t  Mr  Chaska lson ra i sed ear l ie r  on  becomes  

re levant ,  namely  you may be inv i t ing  h im now to  pu t  up  in  

the  pub l i c  domain  de ta i l s  o f  what  he  m ight  cons ider  to  be  

ev idence o f  s ta te  captu re  by  peop le  who have not  been  

not i f ied ,  they  m ight  be  ment ioned in  tha t  way 

…[ in tervenes]  

ADV MPOFU SC:    No,  bu t  he  has  a l ready done – I  d id  no t  

want  to  respond to  tha t ,  what  Mr  Chaska lson was  say ing  

does not  app ly  because the  w i tness …[ in tervenes]3  

CHAIRPERSON:    Bu t  I  do  no t  …[ in tervenes]  10 

ADV MPOFU SC:    You have the  w i tness –  I  am sor ry,  

Cha i r,  I  am sor ry.  

CHAIRPERSON:    No,  I  am say ing  I  do  no t  have tha t  here  

tha t  he  has made,  fo r  example ,  a l legat ions aga ins t  the  

Pub l ic  Pro tec tor  re la t ing  to  s ta te  capture .   I t  i s  no t  

someth ing  tha t  I  am aware  o f  in  f ron t  o f  me here .  

ADV MPOFU SC:    Yes bu t  the  w i tness is  aware  o f  i t .  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    And,  Cha i r,  w i th  g reates t  o f  respect ,  

par t  o f  c ross-examinat ion  goes to  the  cred ib i l i t y  o f  the 20 

w i tness,  so  I  cannot  be  conf ined.   I f  he  has  a l ready  

answered the  quest ion ,  he  shou ld  no t  have answered the  

quest ion  about  those ind iv idua ls .   I  cannot  be  s topped  

when i t  s ta r ts  to  hur t .   I  am s imply  ask ing  the  quest ion  o f  

whethe r  those accusat ions wh ich  he  has tes t i f ied  here ,  no t  
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in  h is  s ta tement ,  in  f ron t  o f  you ten  m inutes  ago,  about  Mr  

Abrahams and the  Pub l ic  Pro tec to r,  he  made them wi thout  

ev idence,  i t  f lows  f rom h is  ev idence now,  no t  f rom anyth ing  

e lse .    

And as  fa r  as  Mr  Zuma i s  concerned,  wh ich  is  Mr  

Chaska lson ’s  po in t ,  the  quest ions  I  was put t ing  f low f rom 

the  ev idence wh ich  was g iven in  2018 but  I  w i l l  come to  

tha t ,  tha t  i s  why I  sa id  I  do  no t  want  to  go  to  war  on  tha t  

par t i cu la r  i ssue.   But  whether  th is  w i tness has a  propens i ty  

to  accuse peop le  w i thout  ev idence,  inc lud ing  Mr  Moyane,  10 

cannot  be  sa id  to  be  ou t  o f  the  scope,  tha t  (a )  to  (e )  dea ls  

w i th  exact ly  tha t .  

CHAIRPERSON:    Yes.   Le t  me hear  what  Mr  Chaska lson 

and Ms Le Roux have to  say.   Mr  Chaska lson?  

ADV CHASKALSON SC:    Cha i r,  I  wou ld  repeat  my  ear l ie r  

ob jec t ion .   The  issue as  to  whether  Mr  Gordhan has  

ev idence to  suppor t  h is  a l legat ions aga ins t  Mr  Moyane is  

the  issue we are  here  to  dea l  w i th  today.    

 In  re la t ion  to  o ther  ind i v idua ls ,  a t  best  i t  goes to  an  

issue o f  c red ib i l i t y.   But  i f  i t  does then Mr  Mpofu  is  bound 20 

by  the  answer  o f  the  w i tness and the  w i tness sa id  yes,  he  

has go t  ev idence .   Mr  Mpofu  shou ld  no t  be  a l lowed to  go  

fu r ther  than tha t  because i t  i s  jus t  an  issue o f  c red ib i l i t y  

and i t  i s  a lso  co l la te ra l  to  the  cen t ra l  i ssues and one tha t  

i s  inv i t ing  a  w i tness to  imp l ica te  par t ies  who have been  
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g iven no not ice  tha t  po ten t ia l l y  ser ious a l legat ions are  

go ing  to  be  made  aga ins t  them.  

CHAIRPERSON:    H ’m,  le t  me hear  Ms Le Roux  as  we l l  

be fore  –  Ms Le Roux?  

ADV LE ROUX:    Thank you Cha i r,  we wou ld  be  obv ious l y  

a l ign  ourse l ves w i th  Mr  Chaska lson ’s  submiss ions.    The –  

as  I  unders tand Mr  Mpofu ’s  –  the  th rus t  o f  the  quest ion  is  

to  say what  you have done to  Tom Moyane you have done  

to  o thers .   The w i tness has dea l t  w i th  the  o the rs  tha t  were  

ident i f ied  and we  can su re ly  move  on to  ac tua l l y  ge t  back  10 

to  Mr  Moyane,  ra ther  than waste  t ime on pa r t ies  who are  

no t  here ,  have not  been warned and qu i te  honest ly  tha t  

ev idence is  no t  w i th in  the  scope o f  what  you ru led .  

 So I  wou ld  ask  tha t  we get  a  ru l ing  tha t  we go back 

to  why he says Mr  Moyane was par t  o f  Sta te  Captu re .  

CHAIRPERSON:    Mr  Mpofu?  

ADV MPOFU SC:    Chai rperson we l l  f i rs t l y  Ms Le Roux 

agrees w i th  Mr  Chaska lson but  Mr  Chaska lson is  wrong,  so  

must  she be,  because the  answer  tha t  Mr  Chaska lson is  

re fe r r i ng  to  was answer  to  a  d i f fe ren t  quest ion  about  Mr  20 

Moyane wh ich  was g iven,  no t  to  the  quest ion  I  am dea l ing  

w i th  now about  the  o thers ,  and th is  i s  a  mat te r  o f  

c red ib i l i t y,  un less  she is  say ing  Cha i r  the  propos i t ion ,  tha t  

i s  why I  s ta r t  w i th  the  propos i t ion  so  tha t  i t  i s  no t  –  I  don ’ t  

–  i t  i s  no t  myster ious where  I  am go ing  w i th  the  propos i t ion  
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and i f  the  Cha i r  ru les  tha t  the  propos i t ion  I  pu t  wh ich  is  

tha t  th is  w i tness has a  propens i ty  to  accuse peop le  w i thout  

ev idence,  i f  tha t  i s  no t  re levant  to  [a ]  to  [e ]  then I  w i l l  

move to  another  quest ion  bu t  in  my respect fu l  submiss ion  

i t  i s .  

CHAIRPERSON:    Le t  us  take  a  shor t  ad jou rnment  and le t  

me see Counse l  in  my chambers .    

ADV MPOFU SC:    Thank you Cha i r.  

CHAIRPERSON:    Ja ,  Mr  Gordhan  we a re  go ing  to  take  a  

shor t  ad journment  fo r  me to  . . . [ in te rvenes]    10 

MINISTER GORDHAN:    Can I  g ive  one response  to  the  

u l t imate  issue ra i sed Cha i r  i f  I  may,  fo r  jus t  ha l f  a  minute .  

ADV MPOFU SC:    No Cha i r  . . . [ in te rvenes]   

CHAIRPERSON:    Hang on Mr  Gordhan,  le t  me jus t  –  le t  

me ta lk  to  counse l  and when we come back depend ing  on 

what  comes out  i t  m igh t  o r  m ight  no t  be  necessary  fo r  you  

to  say anyth ing .  

MINISTER GORDHAN:    Thank you .  

CHAIRPERSON:    We wi l l  ad journ .  

INQUIRY ADJOURNS 20 

INQUIRY RESUMES 

CHAIRPERSON:    We wi l l  wai t  for Mr Gordhan to appear on 

the screen again.   Okay Mr Gordhan. 

MINISTER GORDHAN:   Yes Chairperson.  

CHAIRPERSON:   The agreement between mysel f  and 
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counsel  on al l  s ides is that  th is quest ion is going to be 

parked and i f  the need st i l l  exists for i t  Mr Mpofu wi l l  come 

back to i t  later at  the end of  his quest ions and we can look at  

i t  then as to what  should happen.  I t  may be that  I  wi l l  need 

to be – argument might  need to be addressed to me whether  

I  should al low i t  or not  but  i t  wi l l  be parked so that  we can 

make progress.   He wi l l  – he wi l l  cont inue wi th other  

quest ions.   And i f  as he cont inues there are other  quest ions 

that  might  be problemat ic l ike this one also those wi l l  be 

parked and then when he is done we can then apply our 10 

minds to al l  of  those quest ions that  wi l l  have been parked.   

You understand? 

MINISTER GORDHAN:   I  understand Chai r.   May I  just  make 

one remark? 

CHAIRPERSON:   Yes,   yes.  

MINISTER GORDHAN:   I  just  want  to say for the record in  

response to the quest ion about  propensi ty or accusing 

people that  that  is  not  t rue.   Thank you.  

CHAIRPERSON:   Okay a lr ight .   Let  us cont inue.   Mr Mpofu I  

wi l l  bear in mind the f ive minutes or so of  your cross-20 

examinat ion t ime that  was taken by the meet ings in 

chambers.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   Ja okay al r ight .    

ADV MPOFU SC:   Right  then the next  issue was what I  
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cal led… 

CHAIRPERSON:   F i rst ly I  am sorry Mr Mpofu.   Obviously i t  is 

important  that  al l  concerned just  note the actual  quest ion 

correct ly so that  when we come back to them we know 

exact ly what the quest ion was.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Ja okay.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Yes okay.   Moving on the – again I  said I  10 

wi l l  – I  was hoping to move quick ly through the what I  cal l  

the – not  the core stuff .   Mr Moyane gives the fol lowing 

examples of  what i t  was your pet t iness and jealousies.   That  

you – when he – you accept  that  he was the f i rst  

Commissioner of  SARS to co l lect  a t r i l l ion rands,  correct? 

MINISTER GORDHAN:   I t  might  be correct  I  have to check 

the records.  

ADV MPOFU SC:   Wel l  he was the f i rst  and the second 

t r i l l ion was a lso col lected by him and the thi rd one.   But  yes 

you can check your records.   But  when the f i rst… 20 

MINISTER GORDHAN:   He might  be – even that  comment 

Chai r.  

CHAIRPERSON:   Yes.  

MINISTER GORDHAN:   Mr Mpofu might  be I  – might  be 

misunderstood to say that  we now – SARS now col lects R3 
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t r i l l ion i t  does not .   But  I  understand where he is go ing.   So 

no that  is – there is no dispute we can go on wi th that .  

ADV MPOFU SC:   Okay.   No that  is exact ly what I  mean.  He 

was the f i rst  Commissioner not  you who col lected the t r i l l ion 

rand for South Af r ica.   The – anyway I  am saying that  the – 

when he d id that  you did not  even congratulate him.  Do you 

remember that? 

MINISTER GORDHAN:   No I  cannot  remember that .  

ADV MPOFU SC:   Okay.   The – and do you remember that  

you did not  ask him – you asked him speci f ical ly actual ly not  10 

to come to the press conference for the budget which is a 

t radi t ion in South Af r ica that  the Commissioner of  SARS 

at tends that .  

MINISTER GORDHAN:   No I  th ink there is a 

misunderstanding Chairperson on that  quest ion.   I t  is  – there 

are three or four  people who are seated at  the head table 

when these press conferences take place before the budget  

announcements at  2 pm on a budget day and i t  is a 

Minister ’s discret ion as to whether for example the Governor 

of  the Reserve Bank i f  there is something important  to say 20 

on foreign exchange for example or i f  there might  be 

re levant  taxat ion quest ions to  invi te the tax SARS 

Commissioner to at tend so i t  is not  a r ight  by any means.  

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   The Minis ter of  Finance exerc ises 
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h is or her discret ion in each of  these part icular regards.  

ADV MPOFU SC:   Yes.   No I  accept  that .   I t  is not  a r ight  

that  is why I  said i t  is protocol .   A l l  I  am saying is that  you 

using that  Minister ’s discret ion that  you referred to you used 

the d iscret ion to exclude Mr Moyane f rom that  press 

conference,  correct? 

MINISTER GORDHAN:   Not  at  the press conference that  is 

why I  d i fferent iated Chai r.  

ADV MPOFU SC:   What did you exclude him from? 

CHAIRPERSON:   I  am sorry,  I  am sorry,  I  am sorry.   Hang 10 

on,  hang on.   I  just  wanted clar i f icat ion which year  we are 

talk ing about when th is happened? 

ADV MPOFU SC:   2016 budget.  

CHAIRPERSON:   2016.  

ADV MPOFU SC:   That  would be February 2016.  

CHAIRPERSON:   Okay a lr ight .  

ADV MPOFU SC:   In other words for the year 2016/17 

CHAIRPERSON:   Yes.   Okay.   Okay Mr Gordhan Mr Mpofu 

says you used your discret ion – Minister ia l  d iscret ion to  

exclude Mr Moyane at  that  press conference and I  th ink he 20 

says why did you use i t  to exclude him?  Mr Mpofu do… 

ADV MPOFU SC:   Chai r.  

CHAIRPERSON:   Conf i rm i f  I  am r ight? 

ADV MPOFU SC:   Yes I  conf i rm you are r ight  Chai r.   I f  you . .  

CHAIRPERSON:   Oh okay [ inaudible] .  
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ADV MPOFU SC:   I  wi l l  even conf i rm more i f  you al low me 

to.  

CHAIRPERSON:   Okay I  wi l l  a l low you.  

MINISTER GORDHAN:   May I  respond Chai r? 

CHAIRPERSON:   Wait  for him to clar i fy  because I  want him 

to conf i rm whether I  got  his quest ion r ight .  

ADV MPOFU SC:   Yes you d id Chai r  and yes I  conf i rm – I  

just  conf i rmed with the cl ient .  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   That  was the pre-budget –  10 

CHAIRPERSON:   2016.  

ADV MPOFU SC:   Pre – ag press conference of  2016 where 

he… 

CHAIRPERSON:   Was excluded.  

ADV MPOFU SC:   Wel l  – ja Mr Gordhan told the Deputy 

Minister Mcebisi  Jonas to tel l  Mr Moyane not  to at tend.  

CHAIRPERSON:   Okay and you – part  of  your quest ion was 

why did he use his discret ion to exclude him? 

ADV MPOFU SC:   No just  to conf i rm that  he did? 

CHAIRPERSON:   Oh okay.   Okay so basical ly Mr Mpofu 20 

wanted you to conf i rm that  you d id your Minister ia l  d iscret ion 

to exclude Mr Moyane in the press – budget press 

conference of  2016 – February 2016. 

MINISTER GORDHAN:   That  is  on ly hal f  correct  Chai r  as I  

was explaining.   There are two seat ing arrangements in the 
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GCIS venue at  120 Plein St reet .   The f i rst  as I  have al ready 

explained is there are three or four  chai rs at  the head table 

where normal ly  the Min ister,  Deputy Minister and Di rector  

General  and the Spokesperson present  and then depending 

on the import  of  a part icular quest ion the Governor  of  the 

Reserve Bank might  be there or the SARS Commissioner  

might  be there.   That  is the head table.   In the audience at  

the press conference there are probably 150 to 200 seats.  

May of  them wi l l  be f i l led by the media but  also off ic ia ls that  

are relevant  on the Treasury or  SARS or simi lar  inst i tut ions 10 

l ike the Reserve Bank.   Al l  I  d id was to say i t  is  not  

necessary for him to be at  the head table because there 

were no relevant  quest ions as far as I  was concerned.   But  

he could at tend the press conference and take a seat  l ike 

anybody else in the 150 or  200 seats.   So that  is  the clar i ty I  

was seeking to provide.  

CHAIRPERSON:   Mr Mpofu.  

ADV MPOFU SC:   Chair  i f  I  can just  have one second? 

CHAIRPERSON:   Ja okay.  

ADV MPOFU SC:   I  am sorry Mr Gordhan.  Okay so we agree 20 

that  you used your discret ion to exclude him whichever way 

you look at  i t?  

CHAIRPERSON:   From the head table but  not  f rom the 

conference I  th ink.  

ADV MPOFU SC:   Yes.  
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CHAIRPERSON:   Mr Gordhan am I  correct?  You accept  that  

you used your d iscret ion to exclude him from the head table 

but  not  f rom the conference? 

MINISTER GORDHAN:   Correct  Chai r.  

CHAIRPERSON:   Ja.   Okay.  

ADV MPOFU SC:   Okay wel l  that  is not  – Mr Moyane’s 

evidence wi l l  be that  you sent  Mr Jonas to exclude h im from 

the press conference i tsel f  actual ly  for the f i rst  t ime at  least  

in democrat ic history the Commissioner for SARS was 

excluded f rom that  act iv i ty and he had to go to Parl iament on 10 

his own not  wi th the other col leagues.  

MINISTER GORDHAN:   I  have no recol lect ion of  that  Chai r.  

ADV MPOFU SC:   Okay that  is f ine – wel l  that  is what 

happened anyway.   I  accept  that  you have no recol lect ion of  

i t .   But . . ;  

CHAIRPERSON:   Maybe i t  might  be important  to Mr Gordhan 

to – to be clear  whether you have no recol lect ion even 

whether you excluded him f rom the conference as opposed 

to f rom the head table or whether you – what i t  is that  you 

say you have no recol lect ion of  20 

MINISTER GORDHAN:   The precise quest ion I  thought was 

that  I  sent  Deputy Minister Jonas of  that  t ime to convey a 

message to Mr Moyane.  I  have no recol lect ion of  that .  

CHAIRPERSON:   Oh that  is what you have no recol lect ion 

of .  
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MINISTER GORDHAN:   Secondly . .  

CHAIRPERSON:   Okay.  

MINISTER GORDHAN:   And then reference is made to the 

democrat ic era.   I  was not  present  in press conferences f rom 

1994 to about  2000 and something in the 2000’s so I  do not  

know whether that  was a t radi t ion.   I  th ink t radi t ions changed 

over t ime because there were di fferent  Ministers of  Finance.   

There was Mr Liebenberg i f  you recal l  Mr Keys before that  

immediately af ter 1994 elect ions.  And then there was … 

CHAIRPERSON:   Ja you do not  know ja okay.  10 

ADV MPOFU SC:   Okay thank you.   Now these are just  some 

of  the evidence of  what he cal ls pet t iness and pet ty  

jealousies as I  said.   So now let  us come to the important  

stuff .   You said that  – I  a lso said that  he says one of  your 

mot ivat ions is rac ism and you made some comments about  

that .   So let  me just  take you through that  accusat ion 

because as I  said we do not  bel ieve in making accusat ions 

which are not  backed up.  

 You should know – I  am just  as a South Af r ican again 

please dist inguish between the general  quest ions and the 20 

speci f ic ones.   You know some of  the manifestat ions of  

rac ists  et iquet te I  am sure that  at  some level  you yoursel f  

might  have been a vict im of  some form of  racism.  As a 

general  statement you – as a South Afr ican accept  that ,  

correct? 
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CHAIRPERSON:   Just  repeat  the proposi t ion? 

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   Do you know some of  the manifestat ions 

of  racist  at t i tudes part icular ly in South Af r ica? 

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   Yes thanks.   And do you know that  some 

of  the most  crass forms of  racism would be – include to 

dehumanise the person you are talk ing to cal l ing them 

monkeys and baboons and so on.   Let  us cal l  that  the 

[00:11:58]  type of  rac ism, do you know that? 10 

MINISTER GORDHAN:   I  am aware of  i t  yes.  

ADV MPOFU SC:   And you a lso know that  another form is to 

insul t  a person di rect ly  or indi rect ly by mocking thei r  hai r  or 

their  l ips or  whatever.   Let  us cal l  that  c l icks type of  racism. 

You aware? 

MINISTER GORDHAN:   I  d id not  hear  the quest ion could you 

repeat  that  please? 

ADV MPOFU SC:   Another form  would be to insul t  a person 

di rect ly by for example making references to their  hai r.  

MINISTER GORDHAN:   Okay.  20 

ADV MPOFU SC:   Or any other physical  part  of  i t .  

MINISTER GORDHAN:   Oh hai r.  

ADV MPOFU SC:   Agreed? 

MINISTER GORDHAN:   Yes sure.  

ADV MPOFU SC:   And then another form of  racism which is 
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more common in  South Afr ica is  to bel i t t le part icular ly  

Afr ican people.   I t  is probably the most  annoying bel i t t l ing 

cal l ing them boys or gi r ls.   I  mean cal l ing an 80 year old  

person a boy or a gi r l .   You know about that? 

MINISTER GORDHAN:   Ja wi th references to other groups in 

South Af r ica cool ies or other th ings as wel l .  

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   So general ly black people having 

subjected to racism I  am sure of  di fferent  forms yes.  

ADV MPOFU SC:   Yes no,  no,  I  am – I  know – I  am 10 

speci f ical ly ta lk ing about Af r ican people.   I  know that  there 

are other vict ims of  racism and even sexism but  I  am – my 

quest ion is just  about  racism against  Af r ican people.   So that  

form of  the bel i t t l ing is the one that  as I  say we wi l l  cal l  i t  

the what Mr Moyane would refer to as the Pravin Gordhan 

type of  racism.  Now you had – and that  racism goes – al l  of  

those go to the at tacking the digni ty of  the person and 

disrespect ing them, correct? 

MINISTER GORDHAN:   No i t  depends which quest ion you 

are asking Mr Mpofu.   So Chai r  the f i rst  point  is look the so 20 

cal led Pravin Gordhan forms of  rac ism.  I  deny any form of  

rac ism or racist  behaviour.   The second quest ion is about 

at tack ing.   I  do not  at tack people on the basis of  race and 

the basis of  thei r  performance or thei r  competence there may 

cr i t ic ism of  i t .   There might  be quest ions asked and there 
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might  be an inquir ies made.  And i f  somebody feels 

inadequate because they do not  know thei r  subject  matter 

then I  perceive i t  as bel i t t l ing.   But  that  is the normal 

exchange between an accountable person and the 

account ing author i ty in th is case the execut ive author i ty as 

descr ibed in the PFMA.  So i t  can easi ly be misunderstood 

but  that  is not  my pract ice.  

ADV MPOFU SC:   Yes.   

CHAIRPERSON:   Mr Mpofu.  

ADV MPOFU SC:   Thank you Chai r  no I  was actual ly in 10 

fai rness to the quest ion – to  the wi tness I  d id at t r ibute this to 

him. 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   So i f  i t  was not  a  general  quest ion.   The – 

thank you Mr Gordhan.  The – the point  that  I  am real ly  

coming to  is that  rac ism takes many forms and some of  i t  – 

and is probably only understood by the vict ims.   I t  might  be 

just  the tone of  voice that  somebody use against  you.   The – 

you know there are certain catch words l ike you know being 

cal led a boy or a gi r l  or  l i t t le person or being ca l led cheeky.   20 

I  mean some of  us we have been cheeky kaff i rs.   I t  is those 

kinds of  th ings.   Somet imes i t  is the tone,  somet imes i t  is 

words,  do you agree? 

MINISTER GORDHAN:   Wel l  I  mysel f  have cal led cheeky by 

the former securi ty branch in the pre-1994 per iod.  
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ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   But  that  means you are not  -   you 

are not  cooperat ing.  

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   I  mean I  do not  know what the import  

of  your quest ion is but  let  me note what you saying and let  

us move onto the next  quest ion.  

ADV MPOFU SC:   Yes.   No that  is good.  

CHAIRPERSON:   I  th ink – I  th ink Mr Mpofu six conf i rmat ion 

f rom you whether you agree that  somet imes when some 10 

people cal ls somebody cheeky i t  could be a form of  racism. 

ADV MPOFU SC:   Yes in other words they … 

CHAIRPERSON:   [ Inaudible] .  

ADV MPOFU SC:   Yes they might  not  say i t  –  l ike the 

securi ty branch.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Example is a good one.    

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   They would not  say i t  to each other.  

CHAIRPERSON:   Ja.  20 

ADV MPOFU SC:   But  they would say i t  to you.   So i t  was a 

form of  bel i t t le you,  you accept  that? 

CHAIRPERSON:   Yes so I  th ink that  the genera l  proposi t ion 

he is put t ing for your comment.  

MINISTER GORDHAN:   No Chair  I  th ink there is cheeky as 
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in host i le and there is cheeky in the kind of  context  that  you 

and Mr Mpofu seem to be descr ibing.  

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   So I  th ink you need to dis t inguish 

between the two and I  repeat  that  none of  my behaviour can 

be equated to racism.  

ADV MPOFU SC:   Yes.   No fai r  enough.  

CHAIRPERSON:   Mr Mpofu.  

ADV MPOFU SC:   I  am simply saying that  you accept  that  

those are some of  the signals bel i t t l ing,  tone,  us ing certain 10 

catch words l ike cheeky and so on.   Those are just  some of  

the tel l - ta le – i t  does not  mean – I  mean people can bel i t t le 

each other even i f  they are both of  the same race.   I  am just  

saying that  those are some of  the s igns that  you perceive as 

a vict im.  I  am sure you accept  that? 

MINISTER GORDHAN:   I  accept  that  and at  the same t ime 

that  same kind of  behaviour could wel l  be as I  said ear l ier on 

be a manifestat ion of  lack of  accountabi l i ty.   I t  could be 

manifestat ion of  del iberate host i l i ty and depending on the 

context  when appl ies i t  then i t  could have di fferent  meanings 20 

as you say and I  say.  

ADV MPOFU SC:   Yes thank you.   Now i f  you can go to  

TSM109 page 109 sorry Chair  I  keep on referencing.  

CHAIRPERSON:   Yes okay before you proceed Mr Mpofu let  

me ment ion just  for  – so that  we are on the same page.   I  
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th ink we are three minutes away f rom quarter to four  which 

would have been the end of  two hours but  I  added f i f teen 

minutes ear l ier on that  f ive minutes so I  th ink the two hours 

wi l l  end at  f ive past  four.  

ADV MPOFU SC:   Correct  Chai r.  

CHAIRPERSON:   And then we wi l l  take i t  f rom there.  

ADV MPOFU SC:   We wi l l  take i t  f rom there.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   Okay a lr ight .  10 

ADV MPOFU SC:   Page 109 – are you there? 

MINISTER GORDHAN:   I  beg your pardon.  

CHAIRPERSON:   I t  is page 109 of  which bundle? 

ADV MPOFU SC:   Bundle TSM so that  would be … 

CHAIRPERSON:   There is M3B.  

ADV MPOFU SC:   I t  is ca l led Exhibi t  M3 – M Chai r.  

CHAIRPERSON:   M3 – oh they did not  make sure that  we a l l  

have the same things.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   But  I  th ink there are only two that  are 20 

being used so i t  must  be M3A.  

ADV MPOFU SC:   Yes this is  the one that  was sent  by the 

commission last  week.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   So I  am sure i t  is  the latest  one.  
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CHAIRPERSON:   Okay alr ight .   Mr Gordhan do you 

understand which bundle? 

MINISTER GORDHAN:   I  am trying to f ind I  have 104,  106,  

107.  

ADV MPOFU SC:   Yes.   I t  was the typed – they have both 

wi th the big typed numbers but  there are also numbers 

wri t ten in Koki  pen.  

MINISTER GORDHAN:   .Oh.  

CHAIRPERSON:   Is TMZ.  

ADV MPOFU SC:   Yes.  10 

CHAIRPERSON:   Annexure TMZ3 at  page 109 is [00:19:23]  

conversat ion.  

MINISTER GORDHAN:   The easiest  for me at  the top the 

TSM number.  

CHAIRPERSON:   Okay ja we… 

ADV MPOFU SC:   In th is case they are both 109.  

CHAIRPERSON:   Ja.   I t  is TSM 109.  I  th ink al l  the page 

numbers are TSM but  we do not  –  we just  ment ion the page 

number.    

MINISTER GORDHAN:   I  do not  th ink I  have i t  but  let  me 20 

hear the quest ion and see i f  I  can address i t  Chai r.  

ADV MPOFU SC:   Is your – are your  bundles – your  f i les – 

lever arch f i les are they wri t ten on the spine TSM3?  Are 

they wri t ten… 

MINISTER GORDHAN:   Have to f ind i t  – just  give me a 
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moment? 

CHAIRPERSON:   Ja okay.    

ADV MPOFU SC:   Exhibi t  M3 that  is the same one Mr 

Chaskalson took you to ear l ier where you were reading your  

aff idavi t  at  page 786.  

MINISTER GORDHAN:   Oh I  see.   Thank you.   No but  that  

was… 

CHAIRPERSON:   No I  do not  th ink that  is the one Mr Mpofu.  

MINISTER GORDHAN:   No that  is not  the one.  

CHAIRPERSON:   That  is not  the one.   I  th ink Mr Chaskalson 10 

had one f i le – we have more than one.  

ADV MPOFU SC:   Yes but  the [ ta lk ing over one another]  

MINISTER GORDHAN:   Those start  at  781.  

ADV MPOFU SC:   Mr – the t ranscr ipt… 

CHAIRPERSON:   You see the one… 

ADV MPOFU SC:   Ms Le Roux is t ry ing to help Chai r.  

CHAIRPERSON:   Okay one second.  The one where Mr 

Gordhan’s clar i f icatory aff idavi t  is –  is the one we had before 

you referred us to  th is one.   So the – i f  he has two lever  arch 

f i les l ike me then he should not  be looking at  the one that  20 

has got  his clar i f icatory aff idavi t .   He should be looking at  

the other one.  

ADV MPOFU SC:   Yes.   Now Ms Le Roux thinks i t  wi l l  help i f  

I  te l l  h im that  i t  is the t ranscr ipt .  

CHAIRPERSON:   Yes.  
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ADV MPOFU SC:   I t  is the bundle wi th the t ranscr ipt .  

CHAIRPERSON:   The bundle wi th the t ranscr ipt  Mr 

Gordhan? 

MINISTER GORDHAN:   Let  me – le t  me f ind i t  Chai r.    

ADV MPOFU SC:   The telephone cal l .  

CHAIRPERSON:   Yes we should al l  of  us… 

ADV MPOFU SC:   The one with the t ranscr ipt  of  the 

telephone conversat ion.  

CHAIRPERSON:   We should have al l  had the same f i les 

marked in the same way.  10 

ADV MPOFU SC:   Mr Chaskalson says i t  is in 3A.   Ms Le 

Roux says.  

MINISTER GORDHAN:   I t  is 1040.   

CHAIRPERSON:   The page number is 109.   The f i le is 

wri t ten on the spine N3A.  

ADV MPOFU SC:   Yes apparent ly i t  appears twice Chair  so 

that  the same.  

CHAIRPERSON:   Oh.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Okay.  20 

ADV MPOFU SC:   So we wi l l  use the Koki  pen numbers 

because they correspond with the TSM numbers anyway.   

Yes that  is the one Mr Gordhan.  I t  is marked TMZ3 are you 

there? 

MINISTER GORDHAN:   Ja no the number I  have is 
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TSM1040.  I t  is  a t ranscr ipt  of  a te lephone conversat ion 

between mysel f  and Mr Moyane.  

ADV MPOFU SC:   Yes.   Okay f ine I  wi l l  use – I  wi l l  use those 

numbers.  

MINISTER GORDHAN:   We might  al l  have di fferent  numbers 

but  I  th ink … 

CHAIRPERSON:   Let  us go to the same numbers otherwise 

we wi l l  get  confused.   Are you able to get  them?  Mr Mpofu 

are you using the other bundle? 

ADV MPOFU SC:   Yes Chai r  i t  does not  real ly matter.   I  wi l l  10 

use any bundle.   I  can use the numbering that  the wi tness 

prefers.    

CHAIRPERSON:   I t  is just  that  in the one bundle the page 

number might  be – the page numbers might  be di fferent  and 

i f  you say page so and so I  might  go to a wrong page.  

ADV MPOFU SC:   I  wi l l  use both Chai r  to save t ime.  

CHAIRPERSON:   Oh okay al r ight  okay.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   A lr ight  you are ready Mr Gordhan? 

MINISTER GORDHAN:   Yes I  am ready Chai r.  20 

CHAIRPERSON:   Ja okay Mr Mpofu.  

ADV MPOFU SC:   Yes.   So i f  you go to TSM110 which wi l l  be 

1041 on your numbering.  

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   Yes.   Then turn to the next  page 111 which 
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is 1042.    

MINISTER GORDHAN:   Ja.  

ADV MPOFU SC:   Yes.   Okay I  wi l l  just  read a few extracts 

and then I  wi l l  ask you the quest ions af terwards.   This is a  

conversat ion between you and Mr Moyane where you were 

shout ing at  him about some statement made about a Judge.  

We have the audio but  th is is a t ranscr ipt  thereof  so i f  i t  is 

necessary to hand over the audio to the commission we wi l l  

do so.   But  th is should be suff ic ient .  

CHAIRPERSON:   We know what date i t  was just  for the sake 10 

of  completeness but  i f  we do not  i t  is okay.  

ADV MPOFU SC:   Chair  in… 

CHAIRPERSON:   Of  the conversat ion.  

ADV MPOFU SC:   Chair  no,  not  readi ly but  I  wi l l  check on 

that  Chai r.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Because i t  was also an annexure to an 

aff idavi t  in the High Court .  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   So i t  might  have been dated in that  20 

document.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   I  wi l l  check on that .  

CHAIRPERSON:   Okay a lr ight .  

ADV MPOFU SC:   Thank you Chai r.   Yes okay Mr Gordhan 
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just  start  at  111 which is 1042.   I t  says there – f i rst ly you – 

you part ic ipated in th is conversat ion,  correct? 

MINISTER GORDHAN:   Correct .  

ADV MPOFU SC:   Yes.   Okay there you say Tom, he says  

CHAIRPERSON:   Tel l  us f rom which l ine you start ing to read 

Mr Mpofu? 

ADV MPOFU SC:   I t  is 21 Chai r.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Why should I  keep quiet  when he makes 

that  blasphemous statements about  us says Tom. 10 

And then i t  says Pravin:   I  just  to ld you you are a publ ic  

servant  you are not  God.  

You remember that? 

CHAIRPERSON:   I  am – oh okay now I  see.   That  is  around 

l ine marginal ly … 

ADV MPOFU SC:   I t  is 21 to 24.  

CHAIRPERSON:   About 2 – about 20 – 23.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   L ine 23.   Okay al r ight .   Ja you can – may 

cont inue.  20 

ADV MPOFU SC:   Yes remember that  one.   I  am asking the 

quest ions later.   Then he says to you at  1043 or 112 against  

let ter 12.   He says I  th ink Sir  you also should t reat  me with  

respect  you are shout ing at  me. Then Pravin says I  am not  

shout ing at  you.  
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CHAIRPERSON:   I  am sorry,  I  am sorry.   I  can see where 

you – where Mr Gordhan says:  I  just  to ld you you are a 

publ ic servant  you are not  God.  

ADV MPOFU SC:   Yes that  was the previous reference.  

CHAIRPERSON:   Yes but  I  want  to f ind out  whether in  regard 

to that  page is that  al l  you wanted to draw my at tent ion.  

ADV MPOFU SC:   That  is al l  yes,  that  is al l .   I  have moved 

to the next  posi t ion.  

CHAIRPERSON:   Okay a lr ight .   Then the next  would be on 

what page -  next  page? 10 

ADV MPOFU SC:   The next  page – 1043 or 112.  

CHAIRPERSON:   Okay r ight .  

ADV MPOFU SC:   L ines 11 to 12 Chai r.   Yes.   As I  said i f  we 

have to play the audio we wi l l  but  then he says:  I  th ink Si r 

you should t reat  me with respect  you are shout ing at  me and 

i t  becomes inaudible.   He says:   I  am not  shout ing at  you.   

And then Tom says:    

Tom:  No that  is f ine.    

Pravin:   And i f  you start  shout ing then i t  does not  matter.   

Tom:  That  is f ine.    20 

Pravin:   You keep using shout ing as an excuse.    

Tom:  You are.    

Pravin:   No man grow up man – grow up.    

Tom:  You should also grow up Si r.    

Pravin:   I  beg your pardon.    
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Tom:  Yes who are you talk ing to you cannot ta lk to me.   

Tom – Pravin:   who do you think you are?   

Let  us just  pause there.   I  said to you to say Mr Moyane and 

you are almost  on the same age group,  correct? 

MINISTER GORDHAN:   I  beg your pardon Mr Moyane and I  – 

sorry? 

ADV MPOFU SC:   Mr Moyane and you are almost  in the 

same age group.   I  mean need or late 60’s? 

MINISTER GORDHAN:   I  am sl ight ly above that .  

CHAIRPERSON:   The quest ion is whether you accept  that  Mr 10 

Moyane and yoursel f  are in the same age group,  that  is the 

quest ion? 

MINISTER GORDHAN:   No.  

CHAIRPERSON:   Yes.   Is  that  no that  i t  is not  so or  no you 

do not  know? 

MINISTER GORDHAN:   No,  no we are not  of  the same age.  

CHAIRPERSON:   You are… 

MINISTER GORDHAN:   I  wi l l  be 72 at  my next  b i r thday in 

Apri l  Chairperson.  

CHAIRPERSON:   Yes maybe Mr Mpofu when you say age 20 

group you should be indicat ing.  

ADV MPOFU SC:   Yes.   I  do not  mean – I  d id not  say you are 

the same age.   I  am saying you are in the same age group 

above 65? 

CHAIRPERSON:   Above 65?   
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ADV MPOFU SC:   Would you agree? 

MINISTER GORDHAN:   For the purposes of  progressing let  

us say… 

ADV MPOFU SC:   Yes.  

MINISTER GORDHAN:   We are in a simi lar age group yes.  

ADV MPOFU SC:   Yes thank you.  

CHAIRPERSON:   Ja okay.  

ADV MPOFU SC:   Yes ja.   And something that  i t  is – to say 

to a person who is almost  as old as you that  they must  grow 

up is the same as t reat ing them l ike chi ldren and bel i t t l ing 10 

them, correct? 

MINISTER GORDHAN:   Not  necessar i ly i f  g iven the context .   

So i f  I  may elaborate Chai r?  Because every [00:28:34]  start  

is at  10:41 l ine 3.   With great  respect  we cannot be just  

choosing what l ines.   Let  us provide the context .   And there I  

am quotes as saying the fol lowing:   Let  me start  at  l ine 5 I  

say:   Good af ternoon Tom. 

Tom:  Good af ternoon Si r.  

Pravin:   Thanks for returning the cal l .   I  am a bi t  worr ied 

about your at tacks on Judge Davis.   I  do not  th ink that  is the 20 

r ight  th ing to do.   You cannot at tack a Judge in the way you 

guys are doing.   We wi l l  d iscuss th is on Monday when I  see 

you.   But  please stop i t .  

He then says:  

Tom:  I  am l istening.  
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Pravin:   No I  am f in ished.  

Tom:  Okay.  

Pravin:   Are you going to stop i t?  

Tom:  Stop what S ir.  

Pravin:   Stop the at tacks on the Judge.  

Tom:  He has been at tacking us.  

Pravin:   No he has wri t ten me an explanatory let ter a l ready.  

Tom:  Oh.  

Pravin:   Yes.  

ADV MPOFU SC:   I f  I  may – are you going to read the whole 10 

t ranscr ipt? 

MINISTER GORDHAN:   No I  th ink i t  is very important  Chair  

that  you do not  hear  

[EVERYONE TALKING OVER ONE ANOTHER] 

ADV MPOFU SC:   Do you intend to read the whole thing that  

is what I  want to know? 

MINISTER GORDHAN:   No,  no.  no.   No,  . . . [ indist inct ]  

. . . tend(?) to(?).   [Transmission distorted -  speaker  is not  

c lear. ]  

CHAIRPERSON :    Yes.  20 

MINISTER GORDHAN :    I  just  want to go on a bi t  more,  to  

ra ise my point .   [Transmission distorted -  speaker  is not  

c lear. ]  

ADV MPOFU SC :    Go on.    

CHAIRPERSON :    Ja,  cont inue Mr Gordhan. 
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MINISTER GORDHAN :    “Wel l ,  he did not  have the decency 

to explain  

to me then. ”  

 That  is the judge explain ing to Tom.   

“Pravin:  

Wel l ,  no.   You should have the decency to  

cal l  h im.  You cannot just  at tack anybody you 

feel  l ike.    

Tom:  

Oh.  10 

Pravin:  

Just  because you think you are a powerful  

person,  that  is  not  the way to conduct  

yoursel f .   You have a huge responsibi l i ty as 

a publ ic servant ,  moving and going around 

speaking on your behal f .   S ince when do we 

just  go around at tacking judges?  Is there a 

reason for th is?”  

 And then the rest  goes on Chai r.   So that  is the context .   

The context  is  on SARS’ statement,  issued – at tack ing 20 

Judge Davis.   And I  was caut ioning Mr Moyane that  publ ic  

servants indeed, even a member of  the publ ic,  should not  

at tack a judge because of  the v iew that  they expressed.  

 That  they should rather ta lk about  th is and come to an 

understanding.   But  in the meant ime, unt i l  we meet on that  
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mandate that  is indicated in the t ranscr ipt  p lease do not  

at tack the judge again.   That  is al l .  

CHAIRPERSON :    H’m.  

ADV MPOFU SC :    Thank you.   But . . .   Look,  honest ly,  th is is 

a waste of  t ime.  

CHAIRPERSON :    I  am sorry.   Mr Chaskalson wishes to say 

something.  

ADV CHASKALSON :    Yes.   Sorry,  Chai r.   Reverend 

Mbuyiselo has brought  to  my at tent ion that  there are going to  

be great  di ff icul t ies on the t ranscr ipts wi th the audio,  people 10 

talk ing over each other.  

CHAIRPERSON :    Yes.  

ADV CHASKALSON :    So would ask both Mr Mpofu and 

Mr Gordhan to t ry  not  to do that .  

CHAIRPERSON :    Ja.   H’m.  Okay a lr ight  . . . [ intervenes]   

[Part ies intervening each other – unclear]  

ADV MPOFU SC :    Okay.   Wel l ,  I  am t rying to  say t ime Char.   

When he rambles on,  I  have to say something.   I  am sorry.   I  

cannot. . . [ intervenes]   

CHAIRPERSON :    Hmm . . . [ intervenes]   20 

ADV MPOFU SC :    I  wi l l  a l low h im.   That  is  why I  wanted to  

make . . . [ intervenes]   

[Part ies intervening each other – unclear]  

CHAIRPERSON :    [ Indist inct ]  Yes,  yes.   Let  us avoid 

mister. . .  
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MINISTER GORDHAN :    Chair  . . . [ in tervenes]   

ADV MPOFU SC :    Ja,  okay.  

CHAIRPERSON :    I  know what  you are going to say 

. . . [ intervenes]   

MINISTER GORDHAN :    That  reference to rambl ing,  is not  

acceptable Chai r.  

ADV MPOFU SC :    Okay when . . . [ intervenes]   

CHAIRPERSON :    No,  I  knew . . . [ intervenes]   

[Part ies intervening each other – unclear]  

MINISTER GORDHAN :    When he goes on and talks about 10 

ramble.   

CHAIRPERSON :    Yes . . . [ intervenes]   

MINISTER GORDHAN :    And when I  read f rom the t ranscr ipt ,  

i t  is ramble.  

CHAIRPERSON :    Yes.   No,  okay.   Let  us t ry and 

. . . [ intervenes]     

ADV MPOFU SC :    Okay let  me just  . . . [ intervenes]   

CHAIRPERSON :    st ick to the contents . . . [ intervenes]   

[Part ies intervening each other – unclear]  

ADV MPOFU SC :    Yes,  thank you,  Chai r.  20 

CHAIRPERSON :    Ja,  okay al r ight .  

ADV MPOFU SC :    L isten,  Mr Gordhan.   I t  does not  matter i f  

you are talk ing about a judge or the pope or whatever.   In 

any context ,  is i t  acceptable to shout  at  somebody and to 

say to them:  Grow up,  man.  Grow up.    
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 I t  does not  matter  what the topic is.   I  am saying,  that  is  

bel i t t l ing to the person you are talk ing to.   Yes or no? 

MINISTER GORDHAN :    In th is part icular context ,  i f  a  person 

does not  want to provide a st raight forward answer,  I  wi l l  not  

at tack the judge unt i l  we discuss this matter on Monday and 

then the conversat ion goes on and what appears,  even f rom 

the t ranscr ipt ,  is open def iance.  

ADV MPOFU SC :    Yes,  i f  i t  is def iance,  you have a r ight  

. . . [ intervenes]   

MINISTER GORDHAN :    And lack of . . .   Lack of  respect  for  10 

the minister.    

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    But  he might  have regard and,  you 

know, voices being raised but  i t  is nei ther here nor there.    

ADV MPOFU SC :    Ja.  

MINISTER GORDHAN :    In the context ,  i t  is far more 

important  than the form.  

ADV MPOFU SC :    Yes.   No,  that  is good.   So i f  you are 

def iant ,  you are a minister and more important ly to you,  does 

that  give you a r ight  to shout  at  him and t reat  him l ike a chi ld  20 

to te l l  h im to grow up? 

MINISTER GORDHAN :    I  d id not  t reat  anyone l ike a chi ld.   I f  

i t  is in the context .   I  was merely saying to h im, be 

responsible.   You hold a responsible posi t ion as a senior 

publ ic servant .    



30 NOVEMBER 2020 – DAY 315 
 

Page 154 of 315 
 

 You cannot go around at tacking a judge through your  

spokesperson.   I  have also accounted to a minister for about  

ten years.   And I  know the kind of  relat ionship that  a 

di rector-general /commissioner needs to have wi th the 

minister.  

ADV MPOFU SC :    Okay.   Do you remember what the 

quest ion was?  I f  you are the di rector-general  or whatever 

who is disobedient .   Does that  give you the r ight  to  bel i t t le  

them and to te l l  them to grow up l ike a chi ld because i t  is  

only ch i ldren that  have to grow up?  Yes or no? 10 

MINISTER GORDHAN :    I  am not  sure. . .   Again,  i f  you read i t  

in the context ,  th is is not  about  bel i t t l ing.   This is about  

asking for cooperat ion f rom the Commissioner  of  SARS in 

respect  of  a judge. 

ADV MPOFU SC :    Thank you.   So i f  I  want  cooperat ion f rom 

you,  Mr Gordhan and I  say:   Grown up,  man.  

[Part ies intervening each other – unclear]  

MINISTER GORDHAN :    [ Indist inct ]  Mr Mpofu,  in the context  

of . . .   Can I  f in ish?  Can I  answer? 

ADV MPOFU SC :    Yes,  please.    20 

MINISTER GORDHAN :    I f  the context  requires even the 

Chairperson wi l l  a l low you,  you can go ahead.  

ADV MPOFU SC :    And. . .   okay.   And i f  the Chairperson 

al lows me and does not  a l low me but  i t  wi l l  be bel i t t l ing you.   

At  least ,  let  us agree on that .    
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MINISTER GORDHAN :    Not  necessari ly.   I  have been 

“shouted at”   Where I  have been spoken to in an emphat ic 

way.    

ADV MPOFU SC :    Hmpfh.    

MINISTER GORDHAN :    And that  does not  mean.. .  I t  

depends on the individual .    

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    As to  how you interpret  the 

part icular matter.   You can have many interpretat ions to  your 

convenience as you l ike.  10 

ADV MPOFU SC :    Yes.   Okay.   Wel l ,  I  put  i t  to you that  in 

the South Af r ican context ,  i f  you tel l  a grown-up man in his 

f i f t ies or s ixt ies to grow up,  you are bel i t t l ing him and i t  is a  

sign of  racism and t reat ing that  person l ike a ch i ld,  not  as an 

equal .   You do not  say to your – when you talk to your fe l low 

ministers or other people that  you respect ,  that  they must  

grown up.    

MINISTER GORDHAN :    Wel l ,  I  re ject  your understanding 

and what you are put t ing to me.  

ADV MPOFU SC :    Yes.   Okay.   Then, i f  you go to the next  20 

page which is 113,  1044.    

MINISTER GORDHAN :    1044? 

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    Okay.    

ADV MPOFU SC :    You say . . . [ intervenes]   
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CHAIRPERSON :    Hang on one second Mr Mpofu.   Do not  

forget  the quest ion you wanted to put .    

ADV MPOFU SC :    Okay I  wi l l  not .  

CHAIRPERSON :    We are. . .  i t  is part  of  two hours.   Let  us 

talk about  that .   What is your sense of  how much more you 

need? 

ADV MPOFU SC :    Chai r,  I  am sorry.   At  the pace we are 

going and that  is why I  am t rying to  pace this up.  

CHAIRPERSON :    Ja.  

ADV MPOFU SC :    My sense is that  we are not  wi th – i t  is  10 

almost  certain we are not  going to f in ish but  we can push as 

far as we can.   I  have got  three topics to deal  wi th.   Let  us 

deal  wi th D and E.  

CHAIRPERSON :    Okay let  us add an hour and see 

. . . [ intervenes]   

ADV MPOFU SC :    Yes,  and see how . . . [ intervenes]   

CHAIRPERSON :    . . .how we progress by then.  

ADV MPOFU SC :    Thank you,  Chai rman.  I  am indebted.   I  

wi l l  t ry to be in t ime.  

CHAIRPERSON :    Ja.   Ms Le Roux,  you wanted to say 20 

something?  Mr Chaskalson,  you wanted to say something? 

MS LE ROUX :    Thank you,  Chai r.   Other than just  to note 

that  I  am not  sure that ,  you know,  the debate about when 

Mr Moyane tel ls  Mr Gordhan to grow up and Mr Gordhan tel ls  

Mr Moyane to grow up.   I  am not  sure that  is progressing 
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your inquiry.    

 And I  would ask i f  we move to the next  topic,  which Mr 

Mpofu indicated which was actual ly to get  onto.   Why Mr 

Gordhan thinks Tom Moyane progressed State Capture at  

SARS.  

CHAIRPERSON :    Wel l ,  you see Mr Gordhan said that  part  of  

what he associated – part  of  what makes him associate 

Mr Moyane with pursuing the State Capture agenda was,  as 

he put  i t ,  h is v i l i f icat ion of  Mr Gordhan.. .   I  cannot remember 

what the other term was connected wi th the vi l i f icat ion.    10 

 And that ,  of  course,  seems to speak to host i l i ty.   And 

Mr Gordhan has a certain understanding of  why there was 

that  host i l i ty.   Mr Moyane has a di fferent  understanding why 

there was that  host i l i ty.    

 And as I  understand i t ,  th is is  where i t  comes in.   So I  

am keeping an eye on the scope but  – and al lowing that  

there may be di fferent  understandings.    

 So I  note what you are say.   I  am keeping an eye on i t .   

Yes.  

MS LE ROUX :    Chai r,  I  would then just  note for the record 20 

that  we certainly do object  the durat ion going beyond today.  

CHAIRPERSON :    Ja.   Mr Chaskalson,  do you want to say 

something? 

ADV CHASKALSON :    Chai r,  I  do not  have anything to do.  

CHAIRPERSON :    Yes,  okay al r ight .   Mr Mpofu.  
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ADV MPOFU SC :    Thank you,  Chai r.   I  wi l l  not  comment on 

that .  

CHAIRPERSON :    Yes,  okay.  

ADV MPOFU SC :    A l l  I  am going to say is that .   Wel l ,  the 

pace of  th is cross-examinat ion is tota l ly dependent  on the 

answers that  I  get .  

CHAIRPERSON :    Okay al r ight .  

ADV MPOFU SC :    Thank you.   At  page. . .   Where were we?  

And I  do not  agree wi th. . .   Wel l ,  maybe Ms Le Roux,  to her  i t  

is not  important  the issue of  racism but  –  i t  was a sure(?) 10 

indicator.   That  was one of  the big f ive issues by Mr Moyane 

as the real  route.   In the end the Chair  wi l l  decide whether i t  

is Mr Gordhan’s vers ion or Mr Moyane’s version that  must  

stand.   But  page 113,  which is also 1044 Chai rperson.  

CHAIRPERSON :    Yes? 

ADV MPOFU SC :    You say that :  

“Pravin:  

Because you work every day wi th the Hawks and so 

on you think you have the author i ty to ta lk to me – 

to ta lk l ike that  to  me.  I  beg your pardon.   No DG in 20 

government ta lk  to the minister l ike you do.   

Nobody.   And the only reason you do i t  is because 

you know – because you have connect ions. ”  

 Okay.   We have al ready covered the part  about  no DG 

talks to a minister  l ike that .   But  what evidence did you have 
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that  Mr Moyane works wi th the Hawks every  day? 

MINISTER GORDHAN :    That  was a manner of  speaker 

closely but  certainly Chai r  there was gossip around at  the 

t ime about Mr Moyane and Mr Abrahams possible meet ing 

f requent ly or some other off ic ia l  f rom the NPA.   And I  

suppose this is something that  Mr Moyane would want to 

come and test i fy on himsel f .    

ADV MPOFU SC :    Yes,  he wi l l .  

MINISTER GORDHAN :    So that  he a lso can be cross-

examined about these matters.   As you put  i t  to me earl ier 10 

on.   These were al l  s igns and manifestat ions and tel l - ta le 

signs,  i f  you l ike . . . [ intervenes]   

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    . . .of  State Capture.   And I  put  to him 

whether his host i l i ty and arrogance and def iance actual ly 

emerge f rom a place which said you have my backing and 

you can do what you l ike in respect  of  th is part icu lar 

minister.  

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    [ Indist inct ]  . . . [ intervenes]  20 

[Speaker is not  c lear. ]  

ADV MPOFU SC :    I  understand exact ly what i t  means 

Mr Gordhan.  I  do not  th ink anybody does not  understand i t .   

My quest ion was a simple one.   What evidence you have that  

he was meet ing wi th the Hawks everyday and you have 
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answered that  i t  was f rom gossip.    

MINISTER GORDHAN :    And informat ion that  was c i rculat ing 

at  the t ime, which I  cannot recol lect  where I  got  f rom.  

ADV MPOFU SC :    Okay.   So i t  was f rom those two sources.   

Gossip and informat ion that  was ci rculat ing . . . [ intervenes]   

MINISTER GORDHAN :    I  d id not  use the word gossip.   I  d id  

not  use the word gossip Chai r.  

ADV MPOFU SC :    Are we going around?   

MINISTER GORDHAN :    I  d id not  use the word gossip.   

ADV MPOFU SC :    Okay.  10 

MINISTER GORDHAN :    I  was saying to the Chai r  that  th is  

was the informat ion f loat ing around at  the t ime when people 

are seen at  coffee shops and at  var ious venues.   That  

informat ion gets c i rculated in one form or another.    

ADV MPOFU SC :    Okay.  

MINISTER GORDHAN :    And my impressions comes f rom 

there.   But  the far  more fundamenta l  quest ion for anybody to 

answer,  in part icular Mr Moyane, is where does this  

arrogance and host i l i ty come f rom?   

ADV MPOFU SC :    Yes.   So . . . [ intervenes]   20 

MINISTER GORDHAN :    And part icular ly,  in the context  to  

which you wi l l  f ind in the fo l lowing l ine 5 on page 1044 and 

the fol lowing l ine 27,  also on the same page as wel l .   Which 

is nobody t reats or ta lks to or deals wi th or relates to a 

minister in  government in  South Afr ica in th is manner.   So 
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what  is so special  about  th is gent leman cal led Mr Moyane? 

ADV MPOFU SC :    Yes  No,  thanks.   No,  that  part  I  

understand.   That  is what I  ca l l  – let  us ca l l  i t  

insubordinat ion which is not  a cr ime.  I  am simply saying,  I  

th ink he says that  you had no evidence and I  am sorry to use 

the word gossip.    

 The record wi l l  speak for i tsel f .   Maybe i t  is my ears.   I  

am qui te sure you said that  but  I  can be wrong.    

 But  let  us cut  the quest ioning to th is.   You had no 

evidence that  Mr Moyane worked with the Hawks every day.   10 

Yes? 

MINISTER GORDHAN :    I t  was a manner of  speaking.  

ADV MPOFU SC :    Yes,  that  manner of  speaking 

. . . [ intervenes]   

MINISTER GORDHAN :    But  I  am sure . . . [ intervenes]   

ADV MPOFU SC :    [ Indist inct ]  . . . [ intervenes]   

[Part ies intervening each other – unclear]  

MINISTER GORDHAN :    But  I  am sure Chairperson,  but  I  am 

sure i t  happened.  

ADV MPOFU SC :    You . . . [ intervenes]   20 

CHAIRPERSON :    Wel l . . .   but  Mr Gordhan.  The quest ion is 

. . . [ intervenes]   

MINISTER GORDHAN :    I  beg your pardon? 

CHAIRPERSON :    The quest ion is whether you have 

evidence to back up the statement that  Mr Moyane worked 
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wi th the Hawks every day.  

MINISTER GORDHAN :    As I  said Chai r.   F i rst ly,  there was 

informat ion c i rculat ing at  the t ime.  Secondly,  i t  is a  manner 

of  speaking when one talks about every day.   And thi rdly,  I  

certainly  do bel ieve that  there was col laborat ion between 

Mr Moyane and the then NPA.  

CHAIRPERSON :    Yes,  but  the quest ion is,  do you have 

evidence?  That  is  the quest ion.  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    Do you have evidence? 10 

MINISTER GORDHAN :    The evidence is the kind of  

informat ion I  have access to Chai r  or was I  exposed to at  

that  part icular po int  in t ime?  Yes.   I f  there is something 

wri t ten on paper that  I  am required to produce.   No.   

CHAIRPERSON :    H’m.  I  th ink i t  is  more about whether you 

have personal  knowledge that  that  was the posi t ion or you 

have any proof .   I  th ink i t  is more about that .    

MINISTER GORDHAN :    Yes . . . [ intervenes]   

CHAIRPERSON :    Do you have personal  knowledge that  that  

was the case or do you have any proof  that  that  was the 20 

case?  I  th ink that  is what Mr Mpofu is ta lk ing about.  

MINISTER GORDHAN :    Yes,  I  do have personal  knowledge 

in the sense that  people have observed such meet ings at  the 

t ime.  

CHAIRPERSON :    Mr Mpofu.  
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ADV MPOFU SC :    Mr Gordhan, I  must . . .   Just  let  us be 

ser ious for a minute here.   I  have been asking a very simple 

quest ion.   I t  is  e i ther you do or you do not  have evidence.   I  

am not  ta lk ing about  rumours or  what people say in  the 

corr idors.   Do you,  Pravin Gordhan, have any evidence of  

Mr Moyane working wi th the Hawks every day?  Yes or no? 

MINISTER GORDHAN :    I  th ink you should leave out  some of  

your  preambles,  wi th respect .   But  the answer – the quest ion 

what you are asking is what the Chai r  just  asked and which I  

answered.    10 

ADV MPOFU SC :    Wel l ,  can you answer i t  again?  Do you,  

Pravin Gordhan, have any evidence that  Mr Moyane was 

working wi th the Hawks every day?  I  am asking for  th is the 

fourth t ime.   

MINISTER GORDHAN :    Let  me then repeat for your benef i t  

because you seem to be hard of  hearing at  th is point  in t ime.  

CHAIRPERSON :    Maybe before you answer Mr Gordhan.  

ADV MPOFU SC :    Mr Gordhan, you do not  have to  insul t  me 

about being hard of  hearing.    

CHAIRPERSON :    Okay . . . [ intervenes]   20 

ADV MPOFU SC :    You know your job is to  answer 

. . . [ intervenes]   

MINISTER GORDHAN :    [ Indist inct ]  . . . [ intervenes]   

[Part ies intervening each other – unclear]  

ADV MPOFU SC :    Okay?  
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CHAIRPERSON :    Mr Gordhan . . . [ in tervenes]   

ADV MPOFU SC :    You are not  going to take that  

. . . [ intervenes]   

CHAIRPERSON :    . . .before you answer.   Let  me break i t  up.   

Did you ever see Mr Moyane working wi th the Hawks every 

day personal ly?  

MINISTER GORDHAN :    No.  

CHAIRPERSON :    No.   Do you have somebody that  you can 

br ing to the Commission who can say:   I  d id see Mr  Moyane 

working wi th the Hawks every day? 10 

MINISTER GORDHAN :    I  wi l l  cer tainly search my memory 

Chairperson and i f  I  do come up wi th a name, I  wi l l  let  the 

Commission know. 

CHAIRPERSON :    H ’m.  Do you have any document that  

suggest  that  Mr Moyane was work ing wi th the Hawks every 

day? 

MINISTER GORDHAN :    Except  for  the processes around the 

charges for so complaining.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    No.  20 

CHAIRPERSON :    Okay alr ight .   Mr Mpofu,  I  th ink breaking i t  

up l ike that  wi l l  probably help.  

ADV MPOFU SC :    Yes.   Wel l ,  th is  was before the charges.   

This was on the 10t h of  March 2015 to answer your ear l ier 

quest ion Chai r.   So the answer is that  you do not  have 
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. . . [ intervenes]   

MINISTER GORDHAN :    The 10t h of  March. . .?  

ADV MPOFU SC :    10t h of  March 2015.  

MINISTER GORDHAN :    In 2015,  I  was not  in the 

. . . [ indist inct ]  [Speaker is not  c lear. ]  

CHAIRPERSON :    What are you referr ing to Mr Mpofu? 

ADV MPOFU SC :    The date of  th is  aff idavi t (?).   Remember,  

you asked me earl ier Chai r  whether I  could date the 

t ranscr ipt .  

CHAIRPERSON :    Oh,  yes.   Okay,  okay,  okay.   Al r ight .   Yes,  10 

you say the date is 2015. . .?  

ADV MPOFU SC :    I  am sorry.   I  was given 2015.   

CHAIRPERSON :    Oh.  

MINISTER GORDHAN :    That  is wrong Chai r.  

ADV MPOFU SC :    Ja . . . [ intervenes]   

MINISTER GORDHAN :    That  date(?) is wrong. 

ADV MPOFU SC :    Sorry . . . [ intervenes]   

MINISTER GORDHAN :    I  was at  the COGTA Minist ry at  the 

t ime.  

ADV MPOFU SC :    Yes,  thank you.  20 

MINISTER GORDHAN :    Yes.  

ADV MPOFU SC :    Sorry,  I  got  the wrong date.   The point  

is. . .   Okay anyway.   The answer is that  you do not  have 

evidence of  Mr Moyane act ing – or  rather working wi th the 

Hawks every day,  bot tom l ine? 
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MINISTER GORDHAN :    Yes,  I  said to al ready.  

ADV MPOFU SC :    You did,  ja.   Thank you.   And the next  one 

was – you then said. . .   Okay.   Al r ight ,  f i rst ly,  let  me just  say.   

You have not  r ight  to say I  am hard of  hearing,  okay?  I  am 

not  your chi ld or your . . . [ indist inct ] .   So you must not  t reat  

me l ike that .   I  am not  one of  those Af r ican that  you can 

undermine.   So . . . [ intervenes]   

MINISTER GORDHAN :    I  beg your pardon Chai r.  

ADV MPOFU SC :    Ja,  do not  even think about i t .  

MINISTER GORDHAN :    Ja-no,  do not  ta lk to me l ike that .    10 

ADV MPOFU SC :    I  am not  that  k ind of  person.  

[Part ies intervening each other – unclear]  

CHAIRPERSON :    Hang on one second.  Mr Mpofu 

. . . [ intervenes]   

ADV MPOFU SC :    I  am not  your ch i ld.  

CHAIRPERSON :    Just  make the point  that  you want to make 

and Mr Gordhan wi l l  keep quiet  whi le you make that  point .  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    And i f  he wants to respond, then he wi l l  

respond.   20 

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    Just  make the point  that  you wanted to  

make.  

ADV MPOFU SC :    Thank you.   Ja,  and the next  issue is you 

said the only reason you do i t  is you know i t  is because of  
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your connect ions.   What were you referr ing to? 

MINISTER GORDHAN :    Which l ine is that  Mr Mpofu? 

ADV MPOFU SC :    I t  is l ine 1,2,  3. . .   Af ter the DJ. . .    

“No DG and government ta lks to their  minister l ike 

you do.   Nobody.”    

 And then you say:    

“And the only reason you do i t  and you know i t  is  

because of  your connect ions.”    

 What were you referr ing to? 

MINISTER GORDHAN :    So we are st i l l  on page 1042, am I  10 

r ight? 

ADV MPOFU SC :    That  is correct .   1044.  

MINISTER GORDHAN :    I  beg your pardon? 

ADV MPOFU SC :    I  th ink i t  is 1044.   

CHAIRPERSON :    And on my bundle i t  would be? 

ADV MPOFU SC :    113,  Chai r.  

CHAIRPERSON :    113.   Okay.  

MINISTER GORDHAN :    Okay 1044 and l ine number,  please? 

ADV MPOFU SC :    The one about the Hawks was l ine 1 to 2.   

And then . . . [ intervenes]   20 

MINISTER GORDHAN :    That  is r ight .  

ADV MPOFU SC :    Then i t  is under the next  – that  next  l ine.   

Then on the thi rd i t  says:  

“And the only reason you do i t  and you know i t  is  

because of  your connect ions.”    
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 And my quest ion is,  what connect ions are you referr ing 

to? 

MINISTER GORDHAN :    Wel l ,  the connect ions to the NPA,  

the connect ions wi th the Hawks,  which gave the 27 

quest ions but  as I  said in the Hawks document,  i t  makes 

reference to the same case number wi th the complaint  was 

lodged to the Brooklyn Pol ice Stat ion by Mr Moyane.    

 And when i t  is convenient  Chai r,  I  would l ike to  read 

paragraph 19 of  the aff idavi t ,  accompanying that  complaint  

into the record as wel l  but  we wi l l  come back to that .  10 

ADV MPOFU SC :    Okay.  

MINISTER GORDHAN :    So those are the connect ions I  am 

talk ing about.   And perhaps also,  whatever other apology(?)  

in South Afr ica that  mandate of  him, go ask him or suggested 

to him that  he could behave in a manner herein referred to  in 

l ine 6:  

“No DG in government and talks to a minister l ike 

you do.   Nobody.”  

ADV MPOFU SC :    Yes.  

MINISTER GORDHAN :    So that  needs some explanat ion.   20 

That  needs some explanat ion as to why one sees this 

extraord inary conduct  f rom a DG level  person in relat ion to a 

minister.  

ADV MPOFU SC :    No,  that  is correct .   No,  I  accept . . .   I  a lso 

said that  could just  be a sign of  subordinat ion or just  
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ordinary petulance.   That  has nothing to do wi th State 

Capture or connect ions.    

 But  anyway,  the point  is. . .  and then he says to you:  

“Which connect ions,  Pravin?  And i t  known amongst  

the publ ic.  

Tom:   

Which connect ions are those? 

Pravin:  

I t  is known amongst  the publ ic.  

Tom:  10 

Which connect ions are those? 

Pravin:  

And you conspi re.  

Tom:  

Which connect ions? 

Pravin:  

You have doing i t  for the last  two years.   Now what  

have you been – you have been conspir ing wi th the 

Hawks for the last  two years:  

 Which takes us to  2015.   20 

MINISTER GORDHAN :    So the quest ion is Mr Mpofu? 

ADV MPOFU SC :    Which connect ion was he conspi r ing wi th  

for – between 2015 and 2017?  You said that  . . . [ intervenes]   

MINISTER GORDHAN :    Wel l  . . . [ intervenes]   

[Part ies intervening each other – unclear]  
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ADV MPOFU SC :    I  am sorry.   I  spoke over you.   I  was 

saying,  i t  is  st i l l  not  the quest ion as underl ined where he 

says you have been doing i t  for the last  two years now.   

MINISTER GORDHAN :    Okay are you f in ished? 

ADV MPOFU SC :    Ja.  

CHAIRPERSON :    Ja,  f in ished.   Ja.  

MINISTER GORDHAN :    So Chai rperson,  I  a l ready answered 

that  quest ion that  I  bel ieve that  there was a relat ionship,  so 

connect ion between what Mr Moyane was doing.   The 27 

quest ions that  appeared in February 2016 pr ior  to th is 10 

conversat ion,  at taching the case number which refers to the 

complaint  about  Mr Moyane had launched.   

 And I  was also referr ing to a press conference held by 

two ministers.   I  wi l l  g ive you the date – i f  we are going to  

adjourn in a short  whi le  – had which made reference to the 

act iv i t ies at  SARS and we talked about th is complaint  of 

Mr Moyane and about certain act iv i t ies and equipment,  which 

equipment,  I  bel ieve,  has never been found.  

 So i f  you br ing al l  of  that  together,  one sees a part icular 

pat terns emerging and that  is where,  once again,  the not ion 20 

of  connect ing di fferent  phenomena or  act ions i .e.  connect ing 

the dots,  actual ly,  emerges at  that  part icular t ime.  

 And then that  version,  i f  you l ike,  or  that  interpretat ion 

of  events is total ly just i f ied as one sees,  as I  have indicated 

in my statement  in November 2018 and at tacked within  
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cabinet  by Mr Zwane and others on the quest ion of  the 

Gupta bank accounts.  

ADV MPOFU SC :    [ laughs]  

MINISTER GORDHAN :    Later  on the 11t h of  October 2016,  

the lodging of  the charges f rom – by Mr Shaun Abrahams 

and the wi thdrawal of  the same charges on the 31s t  of  

October thereaf ter.   So i f  you connect  those and many other  

dots that  were avai lable at  the t ime, there is  a  pat tern and 

that  is what I  am referr ing to.  

ADV MPOFU SC :    Okay.   So connect ing the dots means that  10 

mambo-jumbo?  Which two – who – which connect ions did he 

conspire wi th for two years Mr Gordhan? 

MINISTER GORDHAN :    I  just  answered the quest ion 

Chairman.   

CHAIRPERSON :    I  am sorry . . . [ intervenes]   

MINISTER GORDHAN :    I  am not  sure i f  you want me to go 

into that .  

ADV MPOFU SC :    No. . . [ intervenes]   

CHAIRPERSON :    I  am sorry Mr Gordhan.  Mr Mpofu,  just  

repeat  that  quest ion about conspi r ing? 20 

MINISTER GORDHAN :    Yes.   Chai r,  you wi l l  remember I  

read f rom l ine six . . . [ intervenes]   

CHAIRPERSON :    Ja,  where i t  says about  conspire 

. . . [ intervenes]   

ADV MPOFU SC :    So,  yes.   So there were two – I  was t ry ing 
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to ki l l  b i rds wi th  one stone.   There is an issue of  the 

connect ions.  

CHAIRPERSON :    Ja.  

ADV MPOFU SC :    And there is the issue of  conspir ing.  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    But  the cl imax of  i t  is that  you have been 

doing i t  for the last  two years.  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    And that  is why I  then connected a l l  those 

dots.   That  is what Mr Gordhan says.   To say that  who – 10 

which connect ions was he conspi r ing wi th for the past  two 

years?  In other words,  f rom 2015 to 2017.  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    And the answer is unintel l ig ib le  

. . . [ intervenes]   

CHAIRPERSON :    Okay let  us just  make sure we understand.   

Mr Gordhan, the quest ion is when you said Mr Moyane had 

been doing i t  for the last  two years now.  Mr Mpofu says he 

understands you to be talk ing about conspi r ing.   First  

conf i rm whether that  understanding of  his is correct .    20 

 You see where you are ta lk ing to  Mr Moyane?  And you 

say:   And you conspire.   And he says:   Which connect ions?  

You say:   You have been doing i t  for  the last  two years now.   

 Is Mr Mpofu’s understanding correct  that  what you are 

saying Mr Moyane had been doing for the last  –  for the 
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previous two years is conspi r ing? 

MINISTER GORDHAN :    Wel l ,  Chai r  I  th ink I  have explained 

that  al ready Chair  but  let  me br ief ly repeat  what  I  said 

ear l ier on about. . . [ intervenes]   

CHAIRPERSON :    [ Indist inct ]  . . . [ intervenes]   

[Part ies intervening each other – unclear]  

MINISTER GORDHAN :    Yes,  I  bel ieve that  there were 

conspir ing individuals in the Hawks,  in the NPA and Mr 

Moyane.  Number one.   And number two,  I  explained that  the 

27 quest ions . . . [ in tervenes]   10 

CHAIRPERSON :    Okay hang on.    

MINISTER GORDHAN :    Just  before . . . [ intervenes]   

CHAIRPERSON :    Hang on,  hang on,  hang on.  

MINISTER GORDHAN :    Yes,  you recal l  that .  

CHAIRPERSON :    Just  hang on.   I  want  us to make sure that  

we make progress.   What you have conf i rmed is that  

Mr Mpofu’s understanding that  in  that  sentence you are 

talk ing about Mr Moyane conspi r ing for the previous two 

years is correct .    

ADV MPOFU SC :    Yes.  20 

CHAIRPERSON :    Then i f  he wants to ask you the quest ion 

of  who he was conspir ing wi th,  then he can ask but  you have 

conf i rmed that  h is understanding that  you are accusing 

Mr Moyane of  having conspired for two years,  is correct .   Is  

– you accept? 
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MINISTER GORDHAN :    That  is my bel ief .  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    Thank you.  

MINISTER GORDHAN :    That  is my bel ief .  

CHAIRPERSON :    Yes,  okay al r ight .   Mr Mpofu.  

ADV MPOFU SC :    Thank you very much.   Unfortunately,  

Chai r.   Mr Moyane – I  th ink he wi l l  make a good advocate 

because he asked the next  quest ion that  Chai r(?) [ laughs]  

ta lks about.    

“Tom: 10 

Which ones?  Be speci f ic. ”  

 I  th ink he was more successful  than us.   And then Pravin 

says:  

“Al l .   The Hawks,  NPA.  I  mean, these are al l  your  

pals,  are they not?  You conspire wi th them every 

other day.?   

 We have already establ ished. . .   Here is the quest ion 

now.  We have already establ ished that  you have no 

evidence of  th is conspir ing every day,  correct? 

CHAIRPERSON :    No,  no,  no.   Mr Mpofu,  I  th ink when you 20 

were asking h im about every day,  i t  was whether  he had 

evidence that  Mr Moyane had been working for the Hawks for 

. . . [ intervenes]   

ADV MPOFU SC :    Every day.  

CHAIRPERSON :    Every day.  
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ADV MPOFU SC :    But  he is saying . . . [ intervenes]   

CHAIRPERSON :    But  i t  was working and i t  was the Hawks 

only.    

ADV MPOFU SC :    Okay,  okay.  

CHAIRPERSON :    Ja.  

ADV MPOFU SC :    Thank you,  Chai r.   Okay.   Sorry,  th is – i t  

was not  working,  i t  was conspir ing wi th them, whatever  the 

di fference is.   But  do you have evidence that  – you do not  

have evidence that  he was working wi th them.  Do you have 

evidence that  he was conspir ing wi th the Hawks and the NPA 10 

every other day? 

MINISTER GORDHAN :    You did not ice at  l ine 20 

Chairperson,  that  is a  quest ion.   And to which quest ion – the 

next  l ine says:   Tom:  Oh.  And the next  l ine 24,  he says:   

Now I  conspi re.    

ADV MPOFU SC :    So . . . [ intervenes]   

MINISTER GORDHAN :    And then i t  goes on.    

ADV MPOFU SC :    No . . . [ intervenes]   

MINISTER GORDHAN :    So those were rhetor ical  quest ions 

i f  you l ike but  I  am f i rmly of  the bel ieve that  when properly 20 

interrogated,  there wi l l  be evidence emerging f rom both the 

Hawks and General  Nt lemeza,  who headed the Hawks at  the 

t ime, and the then NPA hierarchy,  that  there were conspi racy 

arrangements in th is part icular regard.   That  is certainly my 

bel ief .  
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ADV MPOFU SC :    Okay.  

CHAIRPERSON :    Wel l ,  I  – as I  understand this d iscussion 

between you and Mr Moyane here.   I t  seems to me that  

Mr Moyane asked you which connect ions are those.   And 

then you say:   I  just  to ld you.   And then he repeats:   Which 

ones?  Be speci f ic.    

 Then you say:   A l l .   The Hawks,  the NPA.  I t  seems to 

me that  up to that  point  you are giving him an answer 

because he is saying which ones.   Be speci f ic.   And then 

what fo l lows is what appears to be the quest ion.   I  mean,  10 

you say – I  mean,  these are al l  your pals,  are they not?  So 

as I  understand i t  and you must  te l l  me i f  my understanding 

is correct .    

 I t  looks l ike you do give him an answer to the quest ion 

he puts:   Which ones?  Be speci f ic.   And i t  seems you say 

the Hawks and the NPA.  Having sa id that  . . . [ intervenes]   

MINISTER GORDHAN :    I t  says so at  l ine 5.   I t  says so at  

l ine . . . [ intervenes]   

CHAIRPERSON:    Sor ry?  

ADV MPOFU SC:    L ine  5 .  20 

MINISTER GORDHAN:    A t  l ine  5  on  tha t  page.  

CHAIRPERSON:    Okay,  le t  me f in ish .  

MINISTER GORDHAN:    I  repor t  to  Hawks.  

CHAIRPERSON:    Le t  me f in ish .   Then you say –  I  mean,  

these are  a l l  you r  pa ls ,  a re  they no t?  
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MINISTER GORDHAN:    Yes.  

CHAIRPERSON:    “You consp i re  w i th  them every  o the r  

day. ”  

MINISTER GORDHAN:    Ja .  

CHAIRPERSON:    Bu t  do  you accept  my unders tand ing  or  

do  you not  accep t  tha t  you do g ive  the  answer  as  to  who  

you say he  was consp i r ing  w i th .  

MINISTER GORDHAN:    Yes.  

CHAIRPERSON:    And then the  quest ion  re la tes  to  these 

are  your  pa l s ,  a re  they no t ,  and you cannot  consp i re  w i th  10 

them every  day.   You accept  tha t ,  tha t  unders tand ing .  

MINISTER GORDHAN:    Cor rec t .  

CHAIRPERSON:    Ja ,  okay.   Mr  Mpofu?  

ADV MPOFU SC:    Yes.   There fore  your  answer,  the  

prev ious answer  i s  a  non-answer  because the  f i rs t  par t  i s  a  

s ta tement ,  a l l  the  Hawks and the  NPA and even the  one 

w i th  a  quest ion  mark :  

“ I  mean these are  a l l  your  pa ls  under  you? 

That  i s  a  rhe tor ica l  quest ion ,  you were  s ta t ing  tha t  they are  

h is  pa l s .   And then in  any event  the  next  s ta tement  i s  a  20 

s ta tement ,  i t  i s  no t  a  quest ion .  

“You consp i re  w i th  them every  o ther  day. ”  

That  i s  what  I  was ask ing  you about .  

“So i t  i s  the  Hawks and the  NPA,  you consp i re  w i th  

them every  o ther  day. ”  
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You do not  have ev idence o f  tha t .   Yes?  No? 

MINISTER GORDHAN:    I  am sor ry  what  i s  the  quest ion?  

CHAIRPERSON:    The quest ion  is  whether  you have  

ev idence to  back up  the  s ta tement  you made tha t  Mr  

Moyane was consp i r ing  w i th  the  Hawks and the  NPA every  

o ther  day.  

MINISTER GORDHAN:    Every  o ther  day.  

CHAIRPERSON:    No,  obv ious l y  no t ,  tha t  was the  manner  I  

was speak ing ,  Cha i r.   And th is  i s  a  te lephone conversa t ion ,  

th is  i s  no t  an  exchange o f  cor respondence o r  someth ing  10 

l i ke  tha t  where  there  i s  p rec i s ion  in  te rms o f  what  i s  go ing  

on  but  the  genera l  content ion  is  yes ,  there  was a  

consp i racy  a t  the  t ime.  

CHAIRPERSON:    Mr  Mpofu?  

ADV MPOFU SC:    And you –  I  know tha t  you sa id  there  

was a  consp i racy,  I  am ask ing  you a  d i f fe ren t  quest ion .   

You –  tha t  accusat ion  is  one o f  your  w i ld  accusat ions,  tha t  

i s  what  I  am say ing .   You do not  have ev idence.   I  do  no t  

know i f  you unders tand the  no t ion  o f  ev idence.   I  mean,  we  

can a l l  have rumours  and a l l  sor ts  o f  innuendos and so  on .   20 

I t  i s  very  s imp le  quest ion ,  e i ther  you had ev idence,  

someone sa id  to  you look,  I  have  got  a  photograph o f  Mr  

Moyane meet ing  w i th  the  Hawks every  o ther  day or  I  have  

got  in fo rmat ion  to  tha t  e f fec t  f rom Mr  Moyane o r  f rom Mr  

Abrahams or  you d id  no t  have  tha t  ev idence and you  re l ied  
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on  goss ip  and rumours  and a l l  so r ts  o f  ta lks  in  co r r ido rs .   

I t  i s  a  s imp le  i ssue rea l l y.   D id  you have ev idence,  d id  you 

not?   Then we move on.   I f  you  had  i t  you w i l l  te l l  us .  

MINISTER GORDHAN:    Cha i r,  I  have answered tha t  

quest ion  ea r l ie r  on .   I  sa id  to  you tha t  a t  the  t ime where  

peop le  w i th  in fo rmat ion  tha t  such  meet ings d id  happened 

a t  par t i cu la r  co f fee  shops and so  on .   I  a lso  sa id  to  you 

tha t  I  have to  rack  my memory,  th is  i s  what ,  four,  f i ve ,  fou r  

years  ago and one wou ld  have to  t ry  to  remember,  i f  I  can ,  

who might  have sa id  what  in  tha t  par t i cu la r  regard .  10 

 And then there  was the  quest ion ,  I  th ink  you might  

have ra ised i t ,  Cha i r,  tha t  can somebody come and tes t i f y  

to  tha t  e f fec t?   I  sa id  I  do  no t  know,  le t  me re f lec t  on  tha t  

moment  and come back to  tha t  par t i cu la r  po in t .   So the  

d i rec t  answer  to  what  Mr  Mpofu  is  say ing  is  tha t  I  d id  have 

in fo rmat ion  g iven to  me tha t  such d iscuss ions were  

happen ing ,  whether  tha t  const i tu tes  ev idence or  no t ,  I  do  

no t  know,  you dec ide  fo r  yourse l f  bu t  i t  was not  jus t  pu l led 

ou t  o f  the  a i r,  there  were  par t i cu la r  ac t i v i t ies  tha t  were  

go ing  on wh ich  led  to  tha t  suggest ion  and unders tand ing  20 

and I  sa id  I  be l ieve  tha t  tha t  i s  the  case.  

CHAIRPERSON:    Okay,  Mr  Mpofu .  

ADV MPOFU SC:    Yes,  okay.   Mr  Gordhan,  you know th i s  

i s  a  very  ser ious process about  s ta te  capture  in  South  

A f r i ca .   You accept  tha t  …[ in tervenes]  
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MINISTER GORDHAN:   Yes,  I  am very  aware  o f  tha t ,  I  am 

very  aware  o f  tha t .  

ADV MPOFU SC:    Yes,  I  am g lad  you are  aware .  

MINISTER GORDHAN:    Par t i cu la r ly  because  o f  the  

[ inaud ib le  –  speak ing  s imu l taneous ly ]  ins t i tu t ions  o f  our  

count ry .  

CHAIRPERSON:    Hang on,  do  no t  speak over  each o the r.   

Hang on,  do  no t  speak ove r  each o ther.  

ADV MPOFU SC:    Ja ,  can I  f in ish ,  Mr  Gordhan,  do  you  

mind?  10 

CHAIRPERSON:    Ja ,  le t  Mr  Mpofu  f in ish .  

MINISTER GORDHAN:    Oh,  okay,  I  thought  tha t  was the  

quest ion ,  sor ry  about  tha t .  

CHAIRPERSON:    Yes,  okay.   Mr  Mpofu?  

ADV MPOFU SC:    The quest ion  is  coming,  do  no t  wor ry.   

Do you expect  anybody l i s ten ing  to  your  ev idence  now to  

take  you ser ious ly  o r  th is  Commiss ion  to  take  what  you are  

say ing  ser ious ly  tha t  you were  bas ing  these accusat ions on  

what  some peop le  were  say ing  and some  -  the  mumbo 

jumbo tha t  you have jus t  g iv ing  us  about  in tang ib le  sources 20 

and,  you know,  goss ip ,  as  I  ca l l  i t?   Can a  Commiss ion  o f  

Inqu i ry  re l y  on  such in  your  es t ima t ion?  

MINISTER GORDHAN:    Have you f in ished?  

ADV MPOFU SC:    Yes,  thank you.  

CHAIRPERSON:    Yes,  he  has f in ished.  
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MINISTER GORDHAN:    So there  are  th ree  issues  there ,  

Mr  Cha i rperson.   The f i rs t  i s  do  I  rea l i se  tha t  s ta te  capture  

i s  a  ser ious mat te r  and the  answer  i s  abso lu te ly,  tha t  i s  

why the re  a re  so  many prog ress i ve  democra ts  th roughout  

th is  count ry  who  want  to  and have opposed s ta te  capture  

and the  imp l ica t i ons o f  s ta te  capture  and the  damage tha t  

i t  has  caused to  th is  count ry  ove r  the  las t  few years  and I  

imag ine  tha t  i s  why the  Pub l i c  Pro tec tor  requested tha t  th is  

Commiss ion  be  se t  up ,  the  p rev ious Pub l ic  Pro tec tor.   And  

i t  has  damaged so  many ins t i tu t ions ,  in  th is  par t i cu la r  the  10 

Revenue Serv ices ,  wh ich  is  under  co l lec t ing  what  i t  shou ld  

be  co l lec t ing  a t  th is  po in t  in  t ime.   Le t  me s top  the re .  

 The second ques t ion  is  do  I  expect  peop le  take  me 

ser ious ly?   Of  course .   I f  one looks a t  the  ev idence tha t  

has been in  my s ta tement ,  number  one.    

Number  the  f ind ings,  o f  the  Nugent  Commiss ion  

wh ich  descr ibed  Mr  Moyane ’s  conduct  a t  SARS in  

par t i cu la r l y  harsh  te rms and the  dest ruc t ion  tha t  he  caused  

in  a  fa i r  amount  o f  de ta i l  and i f  the  pub l i c  i s  exposed to  

tha t  they w i l l  be  very  angry  and very  upset  about  the  fac t  20 

tha t  th is  i s  what  i s  done to  an  ins t i tu t ion  tha t  was 

e f fec t i ve l y  co l lec t ing  taxes.  

The th i rd  quest ion  is  shou ld  the  Commiss ion  re ly  on  

what  I  have to  say?  I  imag ine  tha t  the  Commiss ion  w i l l  

connect  i t s  own dots ,  m ine jus t  be ing   one very  humble  
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con t r ibu t ion  in  tha t  par t i cu la r  regard  and w i l l  come to  i t s  

conc lus ion ,  so  I  do  no t  want  to  p re judge what  the  Cha i r  i s  

go ing  to  say bu t  a l l  o f  these mat te rs  tha t  we are  ra is ing  

today are  indeed  in  the  contex t  o f  the  f i rs t  quest i on  tha t  

you asked,  ex t remely  ser ious,  must  be  enqu i red  i n to  and 

the  peop le  respons ib le  fo r  the  damage caused to 

ins t i tu t ions  must  be  he ld  accountab le .    

ADV MPOFU SC:    Yes.  

MINISTER GORDHAN:  Thank you.    

ADV MPOFU SC:    Thank you.   Wel l ,  I  can  te l l  you ,  Mr  10 

Gordhan,  tha t  so  fa r  your  do ts  a re  on ly  in  inv is ib le  ink  so  

they are  imposs ib le  to  connect .   So I  am say ing  to  you tha t  

–  and you keep on go ing  to  the  Nugent  Commiss ion .   I  sa id  

we shou ld  no t  go  there .  You remember  tha t  you had a  

secre t  meet ing  w i th  Just ice  Nugent?  

MINISTER GORDHAN:    I s  tha t  a  quest ion?  

ADV MPOFU SC:    What  do  you th ink?  

MINISTER GORDHAN:    Cha i rperson,  may I  respond?  

CHAIRPERSON:    Ja ,  you may respond.   Wel l ,  the  quest ion  

is  …[ in tervenes]  20 

MINISTER GORDHAN:    There  was no secre t  meet ing ,  

Judge Nugent  i ssued a  s ta tement  subsequent ly  tha t  there  

was tha t  meet ing  and tha t  s im i l a r  meet ings were  he ld  

be tween tha t  Commiss ion  and many o ther  w i tnesses in  

o rder  to  unders tand what  cont r ibu t ion  each w i tness w i l l  
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make to  the  k ind  o f  ev idence tha t  the  Nugent  Commiss ion  

requ i red .   Cer ta in ly  was no secre t  meet ing .  

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    And in  add i t ion ,  Cha i rpe rson,  Mr  

Mpofu  d id  appear  be fore  Judge  Nugent  and had the  

oppor tun i ty  to  say and do whatever  he  fe l t  was necessary  

a t  tha t  po in t  in  t ime.    

 And th i rd ly,  there  has a lways put  th is  –  le t  me ca l l  i t  

in ten t  fo r  now,  by  Mr  Moyane to  rev iew Judge Nugent ’s  

f ind ings and repor t  and I  be l ieve  to  da te ,  I  am in fo rmed,  10 

no th ing  has qu i te  happened.  

ADV MPOFU SC:    Yes,  thank you.   No,  no ,  I  ag ree w i th  

some o f  tha t .   The po in t  I  am rea l l y  mak ing  is  tha t  the 

meet ing  you had  w i th  Judge Nugent  was on ly  revea led  

a f te r  i t  was exposed by  the  med ia ,  so  tha t  i s  why I  ca l led  

secre te  meet ing .   Maybe I  shou ld  say an  und isc losed  

meet ing  un t i l  i t  was revea led  by  the  med ia  bu t  the  issue o f  

…[ in te rvenes]  

MINISTER GORDHAN:    Wi th  due respect  …[ in tervenes]  

ADV MPOFU SC:    I  am sor ry,  sor ry  …[ in tervenes]  20 

MINISTER GORDHAN:    Ja ,  w i th  due respect ,  Cha i r,  I  th ink  

tha t  i s  a  mat te r  tha t  Mr  Mpofu  must  reso lve  w i th  Judge 

Nugent  no t  w i th  me.  

ADV MPOFU SC:    No,  bu t  he  d id  no t  have a  secre t  

meet ing  w i th  h imse l f ,  you were  there ,  I  am reso lv ing  w i th  
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you.  

MINISTER GORDHAN:    Yes,  I  w i l l  g ive  …[ in tervenes]  

ADV MPOFU SC:    I  w i l l  reso l ve  i t  w i th  h im when  I  meet  

h im.  

CHAIRPERSON:    Okay,  Mr  Mpofu ,  I  am not  sure  how fa r  

we need to  go  w i th  the  quest ion  o f  the  s ta tus  o f  tha t  

meet ing  fo r  our  purposes.  

ADV MPOFU SC:    Wel l ,  Cha i r,  I  am sure  as  to  why  

because th is  w i tness keeps on re fer r ing  every th ing  back to  

the  Nugent  Commiss ion  so  i t  i s  my duty  to  demonst ra te  10 

tha t  tha t  Commiss ion ’s  repor t  i s  no t  wor th  the  paper  i t  i s  

wr i t ten  on .   So I  am say ing ,  Mr  …[ in tervenes]  

MINISTER GORDHAN:    Cha i rperson,  may I  in te rvene?  

ADV MPOFU SC:    Can I  speak?  

CHAIRPERSON:    Hang on one second.   A re  you mov ing  on  

to  the  next  quest ion ,  Mr  Mpofu?  

ADV MPOFU SC:    No,  I  jus t  wanted to  say one th ing ,  

Cha i r,  on  th is  and  then the  w i tness can comment .  

CHAIRPERSON:    Ja ,  ja .  

ADV MPOFU SC:    Which  is  tha t  they –  I  w i l l  pu t  i t  as  a  20 

s ta tement  to  make i t  easy and then you comment ,  Mr  

Gordhan.   I  am say ing  i f  th is  Cha i rperson,  fo r  example ,  

were  to  f ind  ou t  tha t  he  had a  secre t  meet ing  or  an  

und isc losed mee t ing  w i th  fo rmer  Pres ident  Zuma or  any 

o ther  impor tan t  w i tness wh ich  i s  on ly  d i sc losed a f te r  the  
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meet ing  comes to  know about  i t  then tha t  wou ld  – we wou ld  

no t  take  th is  Commiss ion  ser ious ly,  wou ld  you ag ree? 

MINISTER GORDHAN:    No,  I  do  no t  have a  comment  on  

tha t .  

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    I f  I  can  get  to  your  ear l ie r  

comments ,  Cha i rperson.  

ADV MPOFU SC:    Thank you,  I  am not  surpr i sed,  ja .  

CHAIRPERSON:    Hang on one second,  I  th ink  Mr  Gordhan 

wanted to  say someth ing .   I  th ink  we shou ld  move away 10 

f rom the  s ta tus  o f  tha t  meet ing  a f te r  th is ,  ja .  

ADV MPOFU SC:    He says he  has  no  comment ,  Cha i r.  

CHAIRPERSON:    D id  you s t i l l  want  to  comment?  

MINISTER GORDHAN:    Cha i rperson,  a l l  I  want  to  ensure  

is  tha t  we do not  m is lead the  pub l i c  i n  th is  regard .   

Members  o f  the  Nugent  Commiss ion  I  be l ieve  met  many  

peop le  inc lud ing  the  ev idence leader  meet ing  peop le .   

S im i la r ly,  I  was met  w i th  by  Adv Pau l  P re tor ius  long before  

my appearance in  November  2018.   He is  par t  o f  the  

Commiss ion  as  a  member  o f  the  lega l  team.   S im i la r  20 

meet ings I  be l ieve  must  be  happen ing  w i th  o ther  w i tnesses 

to  fo rmula te  s ta tements  tha t  w i l l  be  he lp fu l  to  the  

Commiss ioner.    

Now are  we go ing  to  th row aspers ions a t  th is  

Commiss ion  tha t  some peop le  are  a t tempt ing  to  do ,  jus t  
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because those meet ings/d i scuss ions/gu idances ac tua l l y  

p rov ided by  one component  w i th in  the  Commiss ion ,  I  wou ld  

suggest  no ,  tha t  tha t  in  no  way harms the  in tegr i t y  o f  th is  

Commiss ion  or  tha t  o f  Jus t ice  Nugent  as  we l l .   Bu t  tha t  i s  

my humble  v iew,  I  leave the  res t  to  you,  Cha i rpe rson,  to  

dea l  w i th  th is .  

CHAIRPERSON:    Okay,  I  th ink  tha t  i s  -  le t  us  move on,  ja .  

ADV MPOFU SC:    Thank you.   No ,  I  w i l l  move on,  Cha i r.  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Save to  say your  humble  v iew is  wrong,  10 

a  meet ing  w i th  Mr  Pre tor ius  and hav ing  a  meet ing  w i th  the  

Cha i r  a re  two d i f fe ren t  th ings.   I  th ink  anybody watch ing  

th is  knows tha t  he  is  jus t  dodg ing  the  quest ion .   Okay,  now 

le t  move on to  page 1045.  

MINISTER GORDHAN:    Cha i rperson …[ in tervenes]  

CHAIRPERSON:    Hang on one second.  

ADV MPOFU SC:    Le t  us  move …[ in tervenes]3  

CHAIRPERSON:    Yes,  Mr  Gordhan?  

MINISTER GORDHAN:    Cha i rpe rson,  Mr  Mpofu  is  cas t ing    

aspers ions tha t  he  does not  have to .   I f  he  wants  to  20 

cont inue in  d i scuss ion ,  I  mean -  and I  do  no t  th ink  i t  w i l l  

take  us  too  fa r.  

CHAIRPERSON:    Okay.  

MINISTER GORDHAN:    Le t  h im s t i ck  to  the  fac ts  and he  

must  re fe r  to  paragraphs in  my s ta tement  so  I  know what  
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exact ly  he  wants  to  ta lk  about  ra ther  than t rave l l ing  in  the  

s t ra tosphere .  

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    Bu t  p lease,  he  has no  r igh t  

whatsoever  to  cast  aspers ions on  my in teg r i t y.  

ADV MPOFU SC:    Okay,  I  am put t ing  i t  as  a  fac t ,  you had 

a  secre t  meet ing  w i th  Judge Nugen t ,  as  a  fac t .  

CHAIRPERSON:    Le t  us  –  we have dea l t  w i th  tha t ,  le t  us 

move on.  

ADV MPOFU SC:    Yes,  anyway le t  us  move on.  10 

CHAIRPERSON:    Le t  us  move on,  ja .  

ADV MPOFU SC:    The las t  por t ion  a t  1045,  pa rag raph  

114,  th is  i s  where  another  d i sp lay  o f  your  rac ism.   You then 

say –  i t  says  –  you say:  

“What  g ives  you the  r igh t  to  ta lk  to  your  m in is te r  as  

you do. ”  

And I  th ink  you seem to  have some k ind  o f  God complex  

about  be ing  min is te r  and how peop le  shou ld  ta lk  to  

m in is te rs .   He says:  

“What  g ives  you  the  r igh t  to  ta lk  to  your  m in is te r  20 

l i ke  th is? ”  

And Tom:  

“Now I  consp i red . ”  

P rav in :  

“  What  g ives  you the  r igh t  to  ta lk  to  your  m in is te r  as  
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you  do?:  

Tom:  

“ I…”  

And then you in te r rup t :  

“Nobody e lse  in  government  does  i t .   So  what  g ives  

you the  r igh t?   What  g ives  you the  courage to  do  i t?   

What  g ives  you the  ar rogance to  do  i t?   You te l l  me.  

And the  on ly  th ing  is  because you th ink  you have  

cer ta in  th ings beh ind  you.   Nobody e lse  is  as  

cheeky –  i s  cheeky l i ke  you. ”  10 

Remember  tha t?   Do you remember  tha t  t ransc r ip t?  

MINISTER GORDHAN:    What  i s  the  quest ion ,  

Cha i rperson?  

ADV MPOFU SC:    Do you remember  tha t?   That  i s  a  

quest ion ,  the  quest ion  mark  a t  the  end o f  tha t .  

CHAIRPERSON:    Oh,  you want  –  you are  ask ing  whethe r  

he  remember  say ing  …[ in tervenes]  

ADV MPOFU SC:    That  par t  o f  the  conversa t ion ,  ja .  

CHAIRPERSON:    That  conversa t ion ,  okay.  

MINISTER GORDHAN:    I t  i s  in  the  t ranscr ip t ,  Cha i r.   So I  20 

accept  the  t ransc r ip t  as  be ing  cor rec t  and I  want  to  

cont inue a long the  l ines  tha t  Mr  Mpofu  has s ta r ted .  

CHAIRPERSON:    Hang on,  hang on …[ in tervenes]  

MINISTER GORDHAN:    Which  was a f te r  l ine  5  on  1045,  

8 .40  …[ in tervenes]  
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CHAIRPERSON:    Hang on,  Mr  Gordhan.   A t  th is  s tage the  

quest ion  was whether  you  remember  th is  conversa t ion .   

The answer  i s  yes .   Le t  us  see what  next .  

ADV MPOFU SC:    Okay.  

CHAIRPERSON:    And o f  course  your  counse l  i s  a lso  

watch ing  and some o f  the  th ings she w i l l  ra ise  in  re -

examinat ion  bu t  the  quest ion  was whethe r  …[ in tervenes]  

MINISTER GORDHAN:    No,  bu t  Cha i r,  le t  me cor rec t  what  

I  sa id .   

CHAIRPERSON:    Ja .  10 

MINISTER GORDHAN:    I  d id  no t  say  I  remember  the  

conversa t ion .   I  sa id  i t  i s  in  the  t ranscr ip t  so  I  take  i t  fo r  i t  

i s .  

CHAIRPERSON:    Oh,  yes ,  ja ,  what  you sa id  i s  you accept  

the  t ransc r ip t  as  cor rec t .  

MINISTER GORDHAN:    Yes.  

CHAIRPERSON:    In  the  sense tha t  i t  re f lec ts  what  

t ransp i red  be tween you and Mr  Moyane.  

MINISTER GORDHAN:    That  i s  co r rec t .  

CHAIRPERSON:    Ja .   Okay,  a l r igh t .  20 

ADV MPOFU SC:    Thank you,  Cha i r,  no  I  am learn ing  how 

to  decode these answers ,  so  tha t  i s  a  yes,  tha t  long th ing .   

Okay,  so  there  you use one o f  the  words I  spoke  to  you 

about  wh ich  are  condens ing  and be l i t t l i ng  to  Af r i can  

peop le ,  I  can assure  you,  by  ca l l ing  anothe r  man who is  i n  



30 NOVEMBER 2020 – DAY 315 
 

Page 190 of 315 
 

your  age group cheeky.   I s  tha t  how you speak to  peop le  

tha t  you respect  o r  i s  tha t  reserved fo r  A f r i can peop le?  

MINISTER GORDHAN:    Cha i r,  as  I  have sa id  severa l  t imes 

in  th is  p rocess  I  re jec t  w i th  abso lu te  contempt  any  

suggest ion  tha t  there  is  rac ism invo lved in  my in te rac t ions,  

number  one.   

 Number  two,  tha t  word  cheeky is  about  a t t i tude,  no t  

the  persona.   So  i f  I  am met  w i th  a  non-answer  t o  my f i rs t  

quest ion  on  the  f i rs t  s tage o f  th is  t ranscr ip t ,  the  f i rs t  i ssue 

I  ra ise :  10 

“P lease do not  do  i t  aga in  un t i l  we meet  i t  on  

Monday. ”  

I f  you  go th rough  the  t ranscr ip t  I  do  no t  rece ive  any such  

assurance and tha t  i s  why,  Cha i r,  I  was go ing  to  po in t  ou t  

l ine  10 ,  11  and 12 to  you.  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    R igh t?   Par t i cu la r ly  11  and 12  

wh ich  says:  

“P lease do not  –  s top  a t tacks  on  Judge Dav is ,  tha t  

i s  the  request  to  you. ”  20 

Not  an  ins t ruc t ion ,  tha t  i s  a  request  to  you.   I t  is  about  

mento r ing  somebody and gu id ing  them on what  i s  p roper  in  

the  re la t ionsh ip  be tween a  pub l i c  servant  and a  member  o f  

the  jud ic ia ry.   There  is  no th ing  to  do  w i th  rac ism.   To  

reduce i t  to  rac ism is  to  take  the  eas ies t  rou te  ou t  in  o rde r  
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to  mal ign  my character  and tha t  i s  ac tua l l y  someth ing ,  as  I  

sa id ,  I  to ta l l y  re jec t  bu t  I  unders tand tha t  despera t ion  o f ten  

leads to  these sor ts  o f  adventures ,  so  le t  me leave i t  a t  

tha t .  

ADV MPOFU SC:    Okay.   Wel l ,  g row up,  Mr  Gordhan,  do  

no t  be  cheeky.   How does tha t  fee l?  

MINISTER GORDHAN:    Wel l ,  I  th ink  i t  i s  the  way i t  comes,  

Mr  Mpofu .  

ADV MPOFU SC:    Ja ,  we l l  I  can  te l l  you  how i t  fee ls  fo r  

peop le  l i ke  me,  you must  –  le t  me g ive  you adv ice ,  you 10 

must  never  aga in  be l i t t le  Af r i can peop le  the  way you d id  in  

th is  conversa t ion  by  te l l ing  them tha t  they are  

…[ in tervenes]  

MINISTER GORDHAN:    I  d id  no t  –  I  d id  no t  …( in te rvenes)  

ADV MPOFU SC:    That  they are  cheeky.  

MINISTER GORDHAN:    Cha i rperson [ inaud ib le  –  speak ing  

s imul taneous ly ]  

ADV MPOFU SC:    You must  [ inaud ib le  –  speak ing  

s imul taneous ly ]  okay?  

MINISTER GORDHAN:   Can I  respond,  Cha i r?  20 

CHAIRPERSON:    Okay,  jus t  one second.   Ms Le Roux,  I  

see you want  to  say someth ing?  

ADV LE ROUX :    Yes,  Cha i r.   Can I  jus t  ob jec t  to  Mr  

Mpofu ’s  ed i to r ia l i s ing  on  the  answers ,  I  unders tand he  

must  …[ in tervenes]  
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CHAIRPERSON:    I  am sor ry,  jus t  repeat  tha t  sentence?  

ADV LE ROUX :    Can I  jus t  ob jec t  to  Mr  Mpofu ’s  

ed i to r ia l i s ing  on  the  answers  he  is  ge t t ing  f rom the  

w i tness.   He may be f rus t ra ted  but  we now seem to  be 

descend ing  in to  a  persona l  spat  be tween the  advocate  and  

the  w i tness and  I  do  no t  th ink  tha t  i s  ass is t i ng  the  

Commiss ion  in  comple t ing  th i s  c ross-examinat ion  today.   ,  I  

jus t  want  to  no te  tha t  ob jec t ion .  

CHAIRPERSON:    Yes,  I  th ink  they were  –  we were  about  

to  move on and  make prog ress.   I  thought  [ inaud ib le  –  10 

speak ing  s imul taneous ly ]  

ADV MPOFU SC:    Yes,  thank you ,  Cha i r.   No,  Cha i r,  I  am 

not  –  there  is  no th ing  pe rsona l .   Wel l ,  the  rac ism is  

persona l .  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Bu t  apar t  f rom tha t  there  is  –  I  mean,  I  

have no bus iness  be ing  persona l  w i th  Mr  Gordhan.  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    I  mean,  i t  rea l l y  i s  –  I  am th ink  I  am jus t  

do ing  my job .  20 

CHAIRPERSON:    Mr  Gordhan is  i t  f ine  i f  we move on?  

ADV MPOFU SC:    I t  i s  e i the r  the  words are  in  the  

t ranscr ip t  cheeky  and you must  g row up or  they are  no t ,  i t  

i s  no t  ed i to r ia l i z ing ,  i t  i s  here  in  b lack  and wh i te .   

CHAIRPERSON:    Mr  Gordhan is  i t  f ine  i f  we move on?  
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MINISTER GORDHAN:    Cha i r,  can we have a  f i ve  m inute  

ba throom break?  

CHAIRPERSON:    Yes,  okay,  a l r igh t .    

ADV MPOFU SC:    He wants  to  go  to  the  … 

CHAIRPERSON:    Mr  Gordhan is  ask ing  fo r  a  shor t  f i ve  

m inutes  break.   Le t  us  have i t  o therw ise  we are  17  minutes  

towards the  end o f  the  th i rd  hour.  

ADV MPOFU SC:    Thank you,  Cha i r.  

CHAIRPERSON:    So  a t  the  end o f  the  th i rd  hour  we w i l l  

s top  bu t  we w i l l  add the  f i ve  m inutes .  10 

ADV MPOFU SC:    Thank you,  Cha i r.  

CHAIRPERSON:    We wi l l  take  a  f i ve  m inutes  break.   We 

ad journ .  

ADV MPOFU SC:    Thank you.  

MINISTER GORDHAN:    Thank you .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay,  we w i l l  wa i t  fo r  Mr  Gordhan to  

appear  on  the  screen.   In  the  meant ime – oh ,  okay,  Mr  

Gordhan is  back.   We are  a t  about  what ,  e igh t  m inutes ,  20 

n ine  m inutes  to  f i ve .   What  i s  your  assessment  o f  how 

much more  t ime you need Mr  Mpofu?  

ADV MPOFU SC:    Yes,  Cha i r,  I  am so r ry  –  yes I  have jus t  

had a  d iscuss ion  w i th  Ms Le Roux.   A t  the  ra te  we are  

go ing  honest ly  there  is  no t  –  I  do  no t  see my  cross-
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examinat ion ,  the  res t  o f  i t  las t ing  fo r  less  than another  two  

hours .   So we thought  maybe we go fo r  another  hour  and 

then assess.   We are  a l l  t ry ing  as  much as  poss ib le  no t  to 

come back,  no t  to  have to  come back.  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Bu t  i f  i t  can  avo ided,  Cha i r.  

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Wel l ,  Cha i r,  I  am sor ry  to  be  so  fo rward  

as  to  say tha t  the  fac t  tha t  maybe o ther  w i tnesses are  no t  

coming fo r  the  res t  o f  the  week might  make i t  poss ib le .   10 

Unfo r tunate ly,  I  am not  ava i lab le ,  fo r  example ,  tomorrow 

but  maybe we cou ld  s lo t  in  an  hour  somewhere  la te r  on .  

CHAIRPERSON:    Ja ,  le t  us  –  I  wou ld  urge you to  t ry  and  

see whethe r  i f  I  g ive  you another  hour,  wh ich  wou ld  be  the  

four th  hour,  whether  you cannot  f in ish .  

ADV MPOFU SC:    No,  I  w i l l  no t .  

CHAIRPERSON:    And how much wou ld  be  le f t  a f ter  tha t .  

ADV MPOFU SC:    Okay.   

CHAIRPERSON:    Le t  me a lso  ask  Ms Le Roux.   A t  th is  

s tage in  te rms o f  your  assessment  how much t ime wou ld  20 

you need fo r  re -examinat ion?  

ADV LE ROUX :    Cha i r,  I  w i l l  obv ious l y  t ry  to  …[ in tervenes]  

CHAIRPERSON:    I  w i l l  no t  ho ld  you to  i t  a t  the  end 

…[ in tervenes]  

ADV LE ROUX :    Do not  ho ld  me to  i t .  
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CHAIRPERSON:    Bu t  I  jus t  want  to  …[ in tervenes]  

ADV LE ROUX :    I  w i l l  t ry  to  do  i t  as  qu ick ly  as  poss ib le  

bu t  I  wou ld  th ink  15 ,  20  m inutes  a t  the  moment .  

CHAIRPERSON:    Yes.   Okay,  no t  tha t  i s  …[ in te rvenes]  

ADV LE ROUX :    And cer ta in l y  i f  we cou ld  comple te .  

CHAIRPERSON:    Yes,  yes .  

ADV LE ROUX :    And I  unders tand the  impos i t ion  on  you 

and the  k i t chen s ta f f  to  s i t  la te  ton igh t .  

CHAIRPERSON:    Ja ,  no  I  …[ in te rvenes]  

ADV LE ROUX :    I  am sure  every  wou ld  p re fer  to  f in ish .  10 

CHAIRPERSON:    Ja ,  I  wou ld  l i ke  i f  poss ib le  to  f in ish .   

That  i s  f ine .   Le t  us  –  le t  me check whethe r  –  how much  

t ime Mr  Chaska lson –  or,  Mr  Chaska lson,  in  te rms o f  your  

own re -examinat ion  you might  o r  m ight  no t  need i t  bu t  i t  

depends on what  remains ,  bu t  I  am not  sure  whether  you  

wou ld  come before  –  I  th ink  you wou ld  come f i rs t  be fore  Ms  

Le Roux.   Have got  any assessment  o r  you are  no t  ab le  to  

make tha t?  

ADV CHASKALSON SC:    Cha i r,  I  do  no t  have an  

assessment ,  I  am sor t  o f  here  s tand ing  in  fo r  Mr  Frank l in .  20 

CHAIRPERSON:    For  someone e l se ,  yes .  

ADV CHASKALSON SC:    So  I  th ink  i t  m igh t  be  best  fo r  Ms 

Le Roux to  go  f i rs t .  

CHAIRPERSON:    Ja .  

ADV CHASKALSON SC:    And then fo r  me to  poss ib ly  take  
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an  ins t ruc t ion  f rom Mr  Frank l in  i f  he  is  watch ing  and  we l l  o r  

we l l  enough to  watch .  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV CHASKALSON SC:    Bu t  a t  p resent  I  wou ld  no t  

imag ine  much re-examinat ion .  

CHAIRPERSON:    Ja .  Okay,  a l r igh t .  

ADV LE ROUX :    Cha i r,  pe rhaps –  sor ry,  perhaps what  we 

cou ld  a lso  cons ider  i s  i f  my learned f r iend f in ishes ton igh t  

and we have a  twenty  m inute  re -examinat ion  tha t  we f i t  

in to  your  ca lendar  because i t  i s  on ly  re-exam between the  10 

ev idence leaders  and myse l f .   

CHAIRPERSON:    Ja .  

ADV LE ROUX :    Perhaps tha t  i s  a  way –  then you  do not  

have to  wor ry  about  f ind ing  t ime ton igh t  fo r  re -exam.   Mr  

Mpofu  cou ld  f in i sh  today and then we f ind  the  re -exam 

t ime.  

CHAIRPERSON:    Okay.   No,  tha t  i s  f ine .   I  th ink  le t  us  -  

Mr  Mpofu ,  le t  us  say jus t  make your  best  e f fo r t  to  see how 

much you can cover  in  the  next  hour.  

ADV MPOFU SC:    I  w i l l  t ry,  Cha i r.  20 

CHAIRPERSON:    And then we take i t  f rom there .  

ADV MPOFU SC:    Yes.   Thank you,  Cha i r.   

CHAIRPERSON:    Ja ,  okay.   

ADV MPOFU SC:    Thank you.  

CHAIRPERSON:    Mr  Gordhan,  you unders tand what  we 
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a re  ta lk ing  about ,  hey?  

MINISTER GORDHAN:    I  do ,  Cha i r,  bu t  I  may p lace  some -

record  pub l i c l y  tha t  the  next  two  weeks a re  par t i cu la r ly  

busy se t  o f  weeks fo r  us  to  conc lude both  pa r l iament  and  

work  o f  the  execu t ive .    

CHAIRPERSON:    Ja .  

MINISTER GORDHAN:    So  p lease  keep tha t  in  m ind.  

CHAIRPERSON:    Yes.   No,  no ,  tha t  i s  f ine .   I f  we do not  

f in ish  today the  probab i l i t y  wou ld  be  tha t  we –  I  wou ld  be  

look ing  a t  s lo t t ing  your  ev idence du r ing  one o f  the 10 

even ings.   That  i s  what  I  wou ld  be  look ing  a t  and you  

wou ld  be  a l lowed  to  tes t i f y  l i ke  you do today f rom where  

you are .   So,  in  o ther  words,  the  chances a re  tha t  i t  wou ld  

no t  be  dur ing  the  day as  i t  was today and tha t  m ight  make  

th ings eas ie r,  I  do  no t  know.  

MINISTER GORDHAN:    We a l so  have meet ings in  the  

even ing .  

CHAIRPERSON:    In  the  even ings,  ja .  

MINISTER GORDHAN:    No,  I  no te  tha t ,  Cha i r.  

CHAIRPERSON:    Yes,  no t  tha t  i s  a l r igh t ,  I  th ink  we  20 

…[ in tervenes]  

MINISTER GORDHAN:    May I  c la r i f y?  

CHAIRPERSON:    Ja .  

MINISTER GORDHAN:    Cha i r,  may I  c la r i f y?  

CHAIRPERSON:    Yes.  
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MINISTER GORDHAN:    That  I  th ink  i t  i s  t ime fo r  Mr  

Moyane to  come and g i ve  h is  ev idence.   I  mean,  we are  in  

your  hands,  I  unders tand but  th is  i s  a  mere  cross-

examinat ion  some o f  wh ich  a re  te lephone conversa t ions  

and so  on  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

CHAIRPERSON:    He cannot  tes t i f y  be fore  you f in ish  your  

c ross-examinat ion .  

MINISTER GORDHAN:    Okay.  

CHAIRPERSON:    So  we have go t  to  f in ish  your  ev idence  

f i rs t  and then he w i l l  come in  due course .    10 

MINISTER GORDHAN:    Thank you ,  Cha i r,  thank you .  

CHAIRPERSON:    Okay,  le t  us  con t inue,  le t  us  cont inue.  

ADV MPOFU SC:    And I  am sure  i f  you  have  cab ine t  

meet ings,  as  we know tha t  th is  i s  an  impor tan t  p rocess,  the 

Pres ident  w i l l  excuse you.   No?  

MINISTER GORDHAN:    I  am not  go ing  to  p rov ide  any  

response to  tha t  r igh t  now,  Cha i r.   I  w i l l  have to  look  a t  

what  our  d ia r i es  requ i red .   There  are  vo tes  in  par l iament  

fo r  example  on  the  budget  and so  on  wh ich  can take  an 

inord ina te  amoun t  o f  t ime.  20 

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    So  le t  us  work  on  your  p ragmat ic  

approach,  Cha i rperson,  and see what  we can f i t  in .  

CHAIRPERSON:    Le t  me say th is .   I f  we are  look ing  a t  

w i th in  the  next  two weeks the  da te  can be negot ia ted .    
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The days tha t  we  do not  negot ia te  i s  when we g ive  you a  

reasonab le  no t ice .    

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    So i f  we are  ta lk ing  about  the  next  two  

weeks eve rybody w i l l  be  consu l ted  to  see …[ in te rvenes]  

ADV MPOFU SC:    Ja ,  fa i r  enough ,  thank you,  Cha i r.  

CHAIRPERSON:    Ja .   Okay,  a l r igh t .  

ADV MPOFU SC:    Thank you.   Okay,  Mr  –  may I  cont inue,  

Cha i r?  

CHAIRPERSON:    Yes,  you may cont inue.  10 

ADV MPOFU SC:    Now Mr  Gordhan the  next  top ic  I  want  

to  ta lk  about  i s  –  go ing  back now to  the  core  issues o f  

s ta te  capture .   You are  one o f  the  …[ in tervenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Mpofu ,  can I  pu t  away th is  

bund le  now tha t  we were  look ing  a t?   Which  one do 

…[ in tervenes]  

ADV MPOFU SC:    Oh,  the  one o f  the  t ranscr ip ts?   Yes,  

Cha i r.  

CHAIRPERSON:    Ja ,  the  one w i th  the  t ranscr ip t s .  

ADV MPOFU SC:    I  am done w i th  tha t ,  ja .  20 

CHAIRPERSON:    Ja .   Okay,  a l r igh t .  

ADV MPOFU SC:    Wel l ,  maybe jus t  to  wrap i t  up ,  I  w i l l  j us t  

pu t  a  p ropos i t ion .   That  exerc ise ,  Mr  Gordhan ,  wou ld  

demonst ra te  us ing  the  th ree  s igna ls  tha t  I  re fe r red  you to ,  

shout ing  down a t  a  person,  ca l l ing  them to  – te l l ing  them to 
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g row up,  as  i f  they  were  a  ch i ld  and ca l l ing  them cheeky,  

those are  the  a rchetyp ica l  s igna ls  o f  a  rac is t  a t t i tude.   

What  i s  comment?  

MINISTER GORDHAN:    Cha i r,  le t  me f i rs t  say  tha t  rac i sm 

works  in  odd ways and perhaps -  and unexp lored  in  th is  

exchange o f  v iews i s  whethe r  Mr  Moyane i s  ac tua l l y  the  

rac i s t  in  th is  barga in .  

ADV MPOFU SC:    Oh.  

MINISTER GORDHAN:  Because i t  i s  he  who def ies  the  

au thor i t y  o f  a  m in is te r  who happens to  come f rom a  10 

par t i cu la r  communi ty.   I t  i s  he  tha t  shows host i l i ty  in  the  

f i rs t  ins tance.   I t  i s  he  who a t tempts  to  d ic ta te  the  te rms.   

So I  want  to  suggest  tha t  whatever  the  te l l ta le  s igns are  

tha t  Mr  Mpofu  is  t ry ing  to  ass ign  me can we l l  be  even more  

s t rong ly  ass igned to  Mr  Moyane  and perhaps when he  

g ives  h is  ev idence,  he  can be cross-examined on some o f  

those as  we l l .  So I  wou ld  argue tha t  the  rea l  rac is t  a t t i tude 

is  no t  f rom me because my h i s to ry  does not  p rove  tha t ,  i t  

does come f rom Mr  Moyane.     

ADV MPOFU SC:    Okay,  we l l  maybe when he tes t i f ies  you  20 

w i l l  a lso  be ing  your  own t ransc r ip t .   I  am say ing  f rom th is  

t ranscr ip t  there  was no s ign  o f  rac ism f rom h im,  there  was 

s ign  o f  rac ism f rom you.  

MINISTER GORDHAN:    I  am bas ing  th is  –  Cha i rpe rson,  I  

am not  bas ing  i t  on  one te lephone conversa t ion  dur ing  
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wh ich  the re  was  open dev iance about  the  pos i t ion  o f  an  

member  o f  the  jud ic ia ry,  a  judge and a  s imp le  request ,  do  

no t  a t tack  a  judge.   That  i s  how the  res t  o f  i t  fo l lowed.   Mr 

Mpofu  has no t  even sa id  tha t  Mr  Moyane concedes tha t  he  

was wrong to  a t tack  a  judge in  wha tever  fo rm.  

ADV MPOFU SC:    No,  no ,  thank you,  I  do  no t  know about  

Mr  Moyane …[ in tervenes]  

MINISTER GORDHAN:    So  he wants  to  [ inaud ib le  –  

speak ing  s imul taneous ly ]  

ADV MPOFU SC:    I  am sor ry,  Mr  Gordhan.  10 

CHAIRPERSON:    Okay,  you are  ta lk ing  over  each  o the r.  

Okay,  Mr  Gordhan,  f in ish?  

MINISTER GORDHAN:   So  tha t  t ransc r ip t  does no t  p rove 

anyth ing  except  what  a re  an  exchange o f  v iews on a  

par t i cu la r  mat te r  so  the  substance  and the  grav i tas  o f  the 

mat te r  i s  do  pub l i c  servants  go  around a t tack ing  judges  

and is  tha t  the  k ind  o f  va lue  sys tem and cu l tu re  tha t  we  

want  to  c ra te  w i th in  our  democracy?  And I  suggest  no .   So 

Mr  Moyane must  come and exp la in  h imse l f  in  re la t ion  to  

tha t  t ranscr ip t .   But  thank you,  I  end there .  20 

ADV MPOFU SC:    Thank you.   No ,  thank you,  Mr  Gordhan,  

fo r  your  comfo r t ,  I  do  no t  care  what  Mr  Moyane has to  say 

about  i t ,  I  can  g ive  you the  assurance tha t  i f  he  a t tacked a  

judge he was wrong,  there  is  no  excuse fo r  tha t .   L ike  

whatever  –  i f  he  d id ,  i f  he  beat  up  somebody he was wrong  
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bu t  none o f  tha t  g ives  you a  r igh t  to  d isp lay  rac is t  a t t i tudes  

aga ins t  h im.   Tha t  i s  a l l  I  am say ing .   I  am not  jus t i f y ing  –  

whatever  he  d id ,  he  de f ied  you,  he  d id  no t  bow befo re  you  

and k iss  your  fee t ,  tha t  i s  f ine ,  bu t  the  issue is  tha t  you 

had no r igh t  to  be  rac i s t  to  h im,  whatever  he  had done  

wrong.   Okay?  Do you unders tand  tha t?  

MINISTER GORDHAN:    So  le t  me answer  tha t  f ina l l y,  

Cha i rperson,  because i t  seems we are  go ing  around the  

same t ree  a l l  the  t ime.   I  re jec t  any no t ion  o f  rac ism in  my 

behav iou r  and I  now put  i t  to  you  tha t  Mr  Moyane ac tua l l y  10 

was the  rac is t  in  th is  par t i cu la r  equat ion .   But  le t  us  leave 

i t  a t  tha t .   And I  re jec t  any suggest ion  whatsoever  tha t  my  

a f f in i t y  to  non- rac ia l i sm as an  impor tan t  va lue  bo th  in  the  

Freedom Char te r  and  in  our  Const i tu t ion  shou ld  be  dea l t  

w i th  in  any way.  

CHAIRPERSON:    Okay,  le t  us  move on.   

ADV MPOFU SC:    Yes,  thank you .   So I  was say ing  the  –  

you are  one o f  the  peop le  who re fers  to  the  so-ca l l ed  n ine  

wasted years ,  cor rec t ,  o f  s ta te  capture .  

MINISTER GORDHAN:    Do  not  reca l l  us ing  tha t  20 

te rm ino logy.  

ADV MPOFU SC:    A re  you sure?  

CHAIRPERSON:    He says he  cannot  reca l l .  

MINISTER GORDHAN:    I  am not  sure ,  I  jus t  sa id  I  –  Cha i r,  

I  jus t  sa id  I  do  no t  reca l l  us ing  tha t  te rm ino logy bu t  le t  me 
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he lp  Mr  Mpofu .   There  i s  no  doubt  tha t  f rom about  2011  

onwards when the  f i rs t  in te rvent ions began to  take  p lace in  

s ta te  owned ent i t ies  as  we now see i t  v ia  h inds igh t  i t  i s  

c lea r  tha t  we los t  a  lo t  o f  va lue ,  we los t  the  grav i tas  tha t  

we had in  many ins t i tu t ions ,  s ta te  owned enterp r ises  and  

SARS be ing  amongst  them.   We had a  prac t ice  o f  chas ing  

away b lack  pro fess iona ls  who were  honest  and who had 

in tegr i t y  and who  re fused to  be  man ipu la ted  in  any  k ind  o f  

way e i the r  th rough procurement  sys tems o r  o the r  sys tems 

and a l l  o f  tha t  fo l lows a  pa t te rn  tha t  s ta te  capture ,  as  10 

concept ,  tha t  rea l l y  descr ibes.   So yes,  these have been 

years  in  wh ich  as  economis ts  wou ld  say we have  had a  

huge oppor tun i ty  cos t .  

ADV MPOFU SC:     Yes,  thank you.   And you a lso  

subscr ibe  to  the  idea tha t  –  I  th ink  the  Cha i r  re fe r red  to  

th is ,  he  asked you towards the  end o f  your  ev idence in  

2018 about  where  were  peop le  when a l l  these th ings were  

happen ing  and what  respons ib i l i t y  you take .   So do you –  

you a lso  subscr ibe  to  the  idea  tha t  there  are  in  the  

govern ing  par ty  o r  the  govern ing  s t ruc tures  there  were  20 

what  we ca l l  dev i l s  and ange ls .   In  o ther  words the re  were  

those peop le  who  were  pedd lers  o f  s ta te  capture  and then  

there  were  o ther  ange ls  who were  t ry ing  to  s top  i t ,  l i ke  

you.   Yes?  

MINISTER GORDHAN:    So  where  was I  dur ing  th is  per iod?   
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I  was in  some o f  par t  a  member  o f  the  execut ive  and in  

o ther  par t  o f  i t  I  was a  member  o f  par l iament .  

CHAIRPERSON:    I  am sor ry,  Mr  Gordhan.  

MINISTER GORDHAN:    Sor ry.  

CHAIRPERSON:    The quest ion  is  whether  you subscr ibed 

to  the  no t ion  tha t  dur ing  those years  or  dur ing  tha t  t ime 

there  were  those  who were  v iewed and ange ls  and those 

who were  v iewed –  I  th ink  Mr  Mpofu  sa id  the  dev i l s  o r  

those were  seen as  perpet ra t ing  s ta te  captu re .   Mr  Mpofu ,  

d id  I  capture  i t  co r rec t l y?  10 

ADV MPOFU SC:    You d id ,  Cha i r.    

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    And jus t  to  round i t  o f f ,  a  n ice  way o f  

pu t t ing  i t  by  Gogo Aubrey Matsh iq i .   He says to  p rove tha t  

everyone was rea l l y  rogue,  he  says tha t  there  were  dev i l s  

w i th  w ings and ange ls  w i th  ho rns .   So wh ich  one d id  you  

fa l l  in to?  

CHAIRPERSON:    Okay,  we l l  f i rs t l y  you want  to  know 

whethe r  he  subscr ibes to  [ inaud ib le  –  speak ing  

s imul taneous ly ]  20 

ADV MPOFU SC:    To  the  no t ion ,  yes .  

CHAIRPERSON:    And then you can ta lk  about  whether  he  

be longed to  any o f  those ca tegor ies?  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    Okay,  Mr  Gordhan,  you unders tand the  
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quest ion?  

MINISTER GORDHAN:    Cha i r,  w i th  respect ,  I  want  to  

d isagree w i th  you.   I  am mak ing  cr isp  no tes  to  the  best  o f  

my ab i l i t i es  o f  what  Mr  Mpofu  says.   So the  f i rs t  quest ion  

here  is  …[ in tervenes]  

CHAIRPERSON:    Yes and I  was not  mak ing   [ inaud ib le ]  so  

fee l  f ree  to  d isag ree.  

MINISTER GORDHAN:    Yes.   No,  thank you fo r  the  l iber ty.   

So the  f i rs t  ques t ion  was where  were  you?  The second  

quest ion  was what  was happen ing  in  the  govern ing  pa r ty  10 

and then he changed i t  to  govern ing  s t ruc ture  and the  th i rd  

quest ion  is  the  one you re fe r red  to ,  the  so-ca l led  dev i l s  

and ange ls  and  then there ’s  a  quota t ion  f rom a  pub l i c  

commenta to r.   So  I  am respond ing  to  the  f i rs t  ques t ion  i f  I  

may,  Cha i r?  

CHAIRPERSON:    Yes.                                                .  

ADV MPOFU SC:    Okay,  sor ry,  Mr  Gordhan,  le t  me jus t  

ass is t  you.   And I  p romise  you I  w i l l  g ive  you a  chance to  

respond,  as  you w ish .   But  the  issue o f  one o f  

paraphras ing  the  cha i r,  i t  was jus t  a  bu i ld -up  to  the  20 

quest ion  bu t  i f  you  want  to  dea l  w i th  tha t  where  were  you 

par t  tha t  i s  a lso  f ine .  

MINISTER GORDHAN:    Yes,  no ,  I  th ink  I  want  to  b r ie f l y  so  

tha t  eve rybody who has an in te res t  in  th is  mat te r,  Cha i r,  

can unders tand where  we come f rom.  
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ADV MPOFU SC:    Sure .  

MINISTER GORDHAN:    So  I  was,  as  I  sa id ,  a  member  o f  

execut ive  and subsequent ly  a  member  o f  par l iament  and 

then aga in  a  member  o f  the  execut ive  and dur ing  tha t  

p rocess,  as  I  sa id  very  t ransparen t ly  in  parag raph 14 o f  my  

s ta tement  in  November  2018,  wh ich  i f  you  do not  m ind I  am 

go ing  to  quote  two l ines :  

“ I  must  emphas ise  tha t  my knowledge and my 

unders tand ing  o f  s ta te  capture  l i ke  tha t  o f  the  res t  

o f  the  count ry  evo lved over  t ime.   So as  we began 10 

to  unders tand…”  

And I  say  we,  I  re fe r  to  p rogress i ve  democra ts  in  the 

govern ing  par ty,  in  c iv i l  soc ie ty  and in  o ther  en t i t ies  and 

s t ruc tures  w i th in  the  s ta te  and beyond.   The unders tand ing  

o f  what  was go ing  on evo lved ove r  t ime and i f  one  has to  

po in t  to  a  par t i cu la r  moment  i t  i s  cer ta in ly  the  repor t ing  o f  

invest iga t ive  jou rna l i s ts ,  I  th ink  i t  sa id  in  the  m idd le  o f  

about  2017 or  so ,  Cha i rpe rson,  who then repor ted  on  the  

Gupta  Leaks,  the  emai ls  wh ich  emai ls  then exposed the  

ro les  o f  d i f fe ren t  peop le ,  i t  exposed the  ro le  o f  Be l l  20 

Pot t inger  as  a  f ron t ,  i t  exposed the  re la t ionsh ip  be tween 

cer ta in  South  A f r i cans who today parade around as  i f  they  

are  renewed democra ts  bu t  they are  the  ones who  

concocted ce r ta in  fake  not ions and  nar ra t i ves  together  w i th  

Be l l  Pot t inger,  had them invo lved in to  what  …[ in tervenes]  
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CHAIRPERSON:    I  am sor ry,  I  am in te r rup t ing  you,  Mr  

Gordhan,  I  jus t  want  to  fo l low.   You have answered the  

quest ion  o f  where  you were .  

MINISTER GORDHAN:    Yes.  

CHAIRPERSON:    So  wh ich  one a re  you answer ing  now,  I  

jus t  want  to  fo l low.    

MINISTER GORDHAN:    The second says what  was 

happen ing  in  the  govern ing  pa r ty  and s t ruc tures  and  

beyond as  we l l  and I  then sum up my po in t  on  so-ca l led  

dev i l s  and ange ls .  10 

CHAIRPERSON:    Yes,  okay.  

MINISTER GORDHAN:    Because dev i l s  and ange ls  i s  no t  

my not ion ,  i t  i s  a  no t ion  tha t  i s  be ing  in t roduced  by  Mr  

Mpofu .   So what  I  am –  the  main  po in t  I  am mak ing  is  tha t  

the  unders tand ing  o f  what  we today ca l led  s ta te  capture  

evo lved ove r  t ime,  number  one.  

 Number  two,  tha t  when the  Gupta  Leaks happened  

many,  many,  many connect ions  and the  re la t i onsh ips  

became c lea r.  

 Number  th ree ,  tha t  there  were  ou ts ide  agenc ies  l i ke  20 

Be l l  Pot t inger  wh ich  many peop le  seem to  have fo rgo t ten ,  

tha t  were  h i red  in  o rde r  to  c rea te  par t i cu la r  nar ra t i ves  

wh ich  a re  used po l i t i ca l l y  even today.  

 And number  fou r,  w i th in  the  govern ing  s t ruc tures                 

c lea r ly  there  were  moments  when –  and th is  i s  as  I  sa id  in  
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November  2018 as  we l l ,  d iscuss ions tha t  a re  happen ing  in  

cab ine t  and ins tances when peop le  who peop le  tha t  these 

were  wrong th ings tha t  were  happen ing  inc lud ing  myse l f  

who ensured tha t  cer ta in  dec i s ions were  no t  made or  went  

to  cour t ,  fo r  example ,  on  the  Gup ta  bank accounts  to  seek 

gu idance on wha t  was the  p roper  th ing  to  do  to  bo ls te r  

one ’s  pos i t ion  about  whether  a  member  o f  the  execut ive  

cou ld  in te r fe re  in  the  re la t ionsh ip  be tween an  

accountho lder  and the  f inanc ia l  ins t i tu t ion .  

 So there  were  ce r ta in ly  those who  were  do ing  tha t  10 

work  and i t  was good work .   That  work  cont inued th rough  

the  pa r l iamentary  commi t tee  and the  cha i r  a t  the  t ime o f  

the  inqu i ry,  Ms Ranto ,  who is  no  longer  in  par l iament ,   

when we in te r rogated what  was go ing  on a t  Eskom and 

there  i s  a  p roper  repor t  ava i lab le  i n  tha t  regard  adopted by  

the  Nat iona l  Assembly  wh ich  descr ibes the  mal feasance  

have cont inued  and the  captu re  o f  Eskom over  tha t  

par t i cu la r  per iod  o f  t ime and o f  course  there  were  those in  

govern ing  s t ruc tures  and in  var ious po l i t i ca l  par t ies  who 

were  engaged in  these co r rup t  ac t i v i t ies  and mal feasance  20 

as  we l l .   I f  you  want  to  ca l l  them dev i l s  and ange ls  you 

may do tha t  bu t  as  fa r  as  I  am concerned there  were  

democra t ic  ac t i v i s ts  l i ke  myse l f  in  p len ty  a round  South  

A f r i ca  who ob jec ted  to  what  was go ing  on and made the i r  

ob jec t ion  known in  va r ious fo rms.  
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CHAIRPERSON:    Mr  Mpofu?  

ADV MPOFU SC:    Thank you.   In  o ther  words you were  

one o f  the  ange ls?  

MINISTER GORDHAN:    No comment .  

ADV MPOFU SC:    Okay.   Now there  is  a  pa r t  –  when you  

read paragraph 14 there  is  a  pa r t  tha t  you d id  no t  read,  

you sa id  i t  evo lved over  t ime and so  on  and then you sa id :  

“The s ign i f i cance under  in te r re la t ionsh ip  o f  such 

events  were  revea led  prog ress ive l y  and o f ten  on ly  

in  h inds igh t  g i ven  the  s ta te  capture  ac t iv i t ies . ”  10 

Cor rec t .  

MINISTER GORDHAN:    Yes,  I  re fer red  to  tha t  in  my ear l ie r  

remarks  now.  

ADV MPOFU SC:    Yes.   And then you go on,  you say:  

“Repeated changes to  cab ine t . ”  

So these were  some o f  the  ac t i v i t ies  o f  s ta te  capture .   Who  

are  you accus ing  there  o f  s ta te  capture?  Who repeated ly  

changed the  cab ine t?  

CHAIRPERSON:    Wel l ,  maybe le t  us  s ta r t  w i th  

…[ in tervenes]3  20 

MINISTER GORDHAN:    Wel l ,  I  th ink  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Gordhan,  le t  us  s ta r t  w i th  

th is ,  repeated changes to  –  in  cab ine t ,  do  you conf i rm tha t  

tha t  i s  par t  o f  what  was man i fes ta t ion  as  fa r  as  you are  

concerned o f  s ta te  capture?  



30 NOVEMBER 2020 – DAY 315 
 

Page 210 of 315 
 

ADV MPOFU SC:    Yes,  tha t  i s  the  f i rs t  component .   There  

are  o ther  tha t  fo l low in  a  paragraph.  

CHAIRPERSON:    Yes,  okay,  a l r igh t .   Mr  Mpofu ,  I  th ink  

your  quest ion  …[ in tervenes]  

ADV MPOFU SC:    Yes,  thank you .   The quest ion ,  ja ,  who  

in  the  s ta te  capture  ne twork ,  who  d id  tha t  f i rs t  o f fence o f  

repeated changes  to  cab ine t?  

MINISTER GORDHAN:    Cha i r,  w i th  your  permiss ion ,  can I  

read the  who le  sentence so  tha t  the  contex t  i s  c lear?  

ADV MPOFU SC:    No,  we are  ta lk ing  i t  s tep-by-s tep .   10 

Be l ieve  we I  w i l l  read the  fu l l  sen tence,  I  am jus t  dea l ing  

w i th  tha t  spec i f i c  i ssue.  

MINISTER GORDHAN:    Who makes the  changes?  

ADV MPOFU SC:    Yes.  

MINISTER GORDHAN:   Accord ing  to  the  Const i tu t ion  a l l  

cab ine t  m in i s te rs  a re  appo in ted  a t  the  d iscre t ion  o f  the 

Pres ident .  

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    And serve  a t  h is  favour.  

ADV MPOFU SC:    Okay,  f ine ,  so  tha t  w i l l  be  Pres ident  20 

Zuma,  cor rec t?  

MINISTER GORDHAN:    A t  tha t  t ime.  

ADV MPOFU SC:    Yes.   And then –  okay,  the  res t  o f  the  

sentence wh ich  you want  to  go  to ,  i t  says :  

“To  the  boards  o f  -  in  o ther  words,  repeated 
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changes to  the  boards o f  s ta te  owned compan ies  

and in  the  leadersh ip  o f  key  ins t i tu t ions  and o rgans 

o f  s ta te  o f ten  w i thout  ra t iona l  exp lanat ion  were  

done to  take  cont ro l  o f  such ins t i tu t ions . ”  

So the  mot ive  fo r  those issues,  repeated changes  to the 

cab ine t  and to  the  boards were  done to  cont ro l  such  

ins t i tu t ions  by  the  pedd le rs  o f  s ta te  capture ,  cor rec t?  

MINISTER GORDHAN:    Yes,  Cha i rperson,  the  answer  i s  

yes .  

ADV MPOFU SC:    Yes.  10 

MINISTER GORDHAN:    And i f  you look lower  down under  

parag raph 16.1  and what  fo l lows i t  exp la ins  how typ ica l l y  

w i th in  th is  k ind  o f  conceptua l  f ramework  d i f fe ren t   ro le -

p layers  p lay  d i f fe ren t  par t s .   So where  there  are  changes 

to  the  boards o f  SOEs or  SOCs tha t  w i l l  be  led  by  a  

m in is te r.   In  o ther  ins tances,  fo r  example ,  the  NPA,  had 

e f fec ted  changes  o f  the  head o f  the  Prosecut ing  Author i t y.  

I  th ink  i t  i s  aga in  the  Pres ident  who has tha t  d iscre t ion  as  

we l l .  

ADV MPOFU SC:    Ja .  20 

MINISTER GORDHAN:   And i f  one then looks th i s  –  th is  

my las t  sentence,  i f  one then looks  a t  i t ,  a l l  o f  these  issues 

re t rospect ive ly  there  i s  abso lu te l y  no  doubt  tha t  cont ro l  in  

one fo rm o r  anothe r,  as  I  sa id  many hours  ago,  i s  a  c ruc ia l  

par t  and s ta r t  o f  the  prog ress o f  repurpos ing  ins t i tu t ions .    
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ADV MPOFU SC:    Yes.   So a t  16 .1  you say you re l ied  on  

the  books to  de f ine  s ta te  capture  and you say:  

“They are  the  pa t rons o f  resources,  fo r  example  

Zuma and the  Guptas ,  and they s i t  a t  the  apex  

d i rec t l y  respons ib le  fo r  the  predat ion  and  

exp lo i ta t ion . ”  

Do you remember  adopt ing  tha t  quota t ion?  

MINISTER GORDHAN:    Yes,  tha t  quota t ion ,  jus t  fo r  

everyone to  know,  i s  f rom the  work  done by  a  g roup o f  

academics  wh ich  ca l led  Bet raya l  o f  the  Promise  repor t .  10 

ADV MPOFU SC:    Yes.  

MINISTER GORDHAN:   And they –  those words are ,  

Cha i rperson,  in  quota t ions taken f rom tha t  pub l i ca t i on .    

ADV MPOFU SC:    Yes,  wh ich  you  adopted and put  in  your  

s ta tement .  

MINISTER GORDHAN:    Oh yes –  no ,  i t  i s  there ,  you are  

read ing  i t ,  i t  i s  16 .1 ,  yes .  

ADV MPOFU SC:    Yes,  thank you.   So now tha t  we have 

gone th rough those par t s  I  wanted to  ask  you –  i t  i s  a  

quest ion  tha t  I  asked ear l ie r,  do  you have any ev idence  20 

tha t  Pres ident  Zuma was par t  o f  s ta te  capture?  

MINISTER GORDHAN:    What  I  have to  say in  re la t ion  to  

the  fo rmer  Pres ident  i s  in  my s ta tement .  

ADV MPOFU SC:    Answer  the  quest ion  p lease,  Mr  

Gordhan,  i t  i s  la te  now.   Do you have any ev idence  
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whethe r  ha t  Pres ident  Zuma was invo lved in  s ta te  capture  

and tha t  h is  repeated changes to  cab ine t  was par t  o f  tha t  

…[ in tervenes]  

MINISTER GORDHAN:    Cha i rperson,  Cha i rpe rson,  w i th  

g reat  respect ,  I  thought  we had ob jec t ions to  th is  l ine  o f  

quest ion ing  bu t  I  see i t  i s  re -en te r ing  the  scope.   I  am not  

here  to  account  fo r  my v iews on the  fo rmer  Pres ident ,  I  am 

here  to  account  fo r  my v iews in  respect  o f  Mr  Moyane and  

where  tha t  i s  in  re la t ion  to  the  fo rmer  Pres ident  I  w i l l  say  

so .  10 

 The second po in t  I  am mak ing  is  tha t  tha t  i s  

exhaust ive ly  covered in  my exper ience,  fo r  example  the  

Nuc lear  Dea l  o r  non-dea l ,  the  quest ion  o f  the  Gupta  bank  

accounts  and o thers  have come before  the  Commiss ion  to  

g ive  o ther  p ieces  ev idence as  we l l .  

ADV MPOFU SC:    Okay.  

MINISTER GORDHAN:    Bu t  to  the  ex ten t  tha t  I  am aware ,  

those are  conta ined in  th is  a f f idav i t .  

ADV MPOFU SC:    Okay,  I  w i l l  move on.  

MINISTER GORDHAN:    Under  oa th .  20 

ADV MPOFU SC:    Assuming you do not  want  to  answer  

tha t  f i rs t  quest ion .   Okay,  so  …[ in tervenes]  

MINISTER GORDHAN:    I  have answered your  ques t ion .  

ADV MPOFU SC:    Okay,  thank you.   So o f  the  –  or  you say  

we l l ,  o f  the  good  guys,  the  peop le  who were  no t  fo r  s ta te  
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cap ture ,  tha t  wou ld  be  peop le  l i ke  you,  Mr  Jonas,  Mr  

Nh lanh la  Nene,  i t  wou ld  inc lude  those k inds o f  peop le ,  

cor rec t?  

MINISTER GORDHAN:    I t  depends on your  vantage po in t  

i f  one wears  a  pa r t i cu la r  …[ in te rvenes]  

ADV MPOFU SC:    Not  m ine,  sor ry.  

MINISTER GORDHAN:    Le t  me repeat  what  I  sa id  in  a  

d i f fe ren t  fo rm,  Cha i rperson.  

CHAIRPERSON:    Ja .  

MINISTER GORDHAN:    I t  depends on one ’s  vantage po in t  10 

and one ’s  po l i t i ca l  o r ien ta t ion  and wh ich  ha t  o r  bere t  one  

might  be  wear ing  on  a  par t i cu la r  occas ion .   So yes,  i f  you  

look a t  i t  one vantage po in t ,  these are  a l l  ind iv idua ls  

amongst  many,  many o the rs  who  took a  s tand on  var ious  

issues.   So in  the  case o f  the  fo rmer  Deputy  Min is te r  

Jonas,  accord ing  to  the  ev idence he gave befo re  the  

Commiss ion ,  he  was o f fe red  a  b r ibe  o f  R600 mi l l ion  and he 

tu rned down tha t  b r ibe .   So depend ing ,  as  I  say,  where  you  

s tand,  you know,  you cou ld  be  ca tegor i sed in  one way o f  

another  depend ing  on the  ha t  o r  bere t  you wear.  20 

ADV MPOFU SC:    Yes,  thank you  fo r  tha t ,  I  w i l l  take  tha t  

as  a  compl iment ,  so  –  bu t  now do you remember  the  

quest ion?  The  quest ion  is  i t  has  no th ing  to  do  w i th  

appare l ,  i t  i s  whether  the  peop le  who were  the  f igh ters  o f  

s ta te  captu re ,  to  ex tend your  metaphor,  tha t  appare l ,  the  
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f igh ters  o f  s ta te  capture  inc luded you,  Mr  Mceb is i  Jonas 

and Mr  Nh lanh la  Nene.  Yes,  no?  

CHAIRPERSON:    Wel l ,  I  am …[ in tervenes]  

MINISTER GORDHAN:    Each one  o f  made a  cont r i bu t ion ,  

Cha i rperson,  where  we saw f i t .  

ADV MPOFU SC:    Thank you.   A l r igh t ,  now you –  and in  

the  –  do  you take  any respons ib i l i t y  fo r  your  ro le  in  the  

perpet ra t ion  o f  s ta te  capture  over  those years?  

MINISTER GORDHAN:    No.  

ADV MPOFU SC:    None a t  a l l ,  okay.  10 

MINISTER GORDHAN:    No.  

ADV MPOFU SC:    Now –  yes,  do  you accept  tha t  s ta te  

capture  essent ia l l y  was about  captur ing  the  Treasury  or  le t  

us  ca l l  i t  the  t i l l ,  cap tur ing  the  money.  

MINISTER GORDHAN:    Invar iab ly  tha t  i s  what  i t  amounts  

to .  

ADV MPOFU SC:    Yes.   Thank you.   And the  …[ in tervenes]  

MINISTER GORDHAN:    I t  cou ld  be  tha t  –  Cha i rperson,  i t  

cou ld  be  a l so  fac i l i ta t ing  tenders ,  p rocurement  and 

cont rac ts ,  i t  takes va r ious fo rms  and some peop le  have  20 

done i t  a t  a  mun ic ipa l  leve l ,  o thers  have done i t  a t  an  

agency leve l ,  ye t  o thers  a t  p rov inc ia l  and Nat iona l  

Government  leve l ,  so  …[ in tervenes ]  

ADV MPOFU SC:    Yes,  no ,  no ,  I  accept  tha t .  

MINISTER GORDHAN:   Depend ing  [ inaud ib le  –  speak ing 
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s imu l taneous ly ]  

ADV MPOFU SC:    Yes even –  I  am so r ry,  I  am sor ry,  Mr  

Gordhan,  I  accep t  tha t  and even in  the  pr iva te  sec tor  bu t  

my quest ion  is  a  spec i f i c  one.  

MINISTER GORDHAN:     Yes.  

ADV MPOFU SC:    Do you accept  tha t  a t  the  cent re  o f  

s ta te  capture  wou ld  be  a  capture  o f  the  Treasury.   That  

makes sense,  i f  you  want  to  rob  a  bank you must  captu re  

the  vau l t ,  you know,  the  t i l l .   So  to  tha t  ex ten t  do  you  

accept  tha t  Treasury  was a t  the  nuc leus o f  the  pro jec t?  10 

MINISTER GORDHAN:    Wel l  I  wou ldn ’ t  say  nuc leus bu t  i t  

was the  respondent  in  o rde r  to  m isa l loca te  cer ta in  th ings  

happen ing .   I  mean i f  tha t  quest ion  has to  be  asked to  

those who ac tua l l y  des igned the  Capture  s t ra tegy,  because 

I  am not  one o f  them and they wou ld  know best  what  the i r  

s t ra tegy was,  why they s ta r ted  w i th  S ta te  owned ent i t ies ,  

and in  today ’s  te rms why some po l i t i ca l  par t ies  s ta r ted  a t  

the  mun ic ipa l  leve l  fo r  example ,  bu t  tha t  i s  a  quest ion  they 

shou ld  answer.  

ADV MPOFU SC:    Yes,  I  am sure  you are  re fer r ing  to  your  20 

po l i t i ca l  pa r ty,  bu t  I  am say ing  tha t  the  -   when i t  comes to  

the  –  i f  you  –  I  am happy w i th  your  desc r ip t ion  tha t  

Treasury  was l i ke  a  key component ,  le t ’s  work  w i th  tha t .   

So the  fac t  i s  tha t  fo r  more  than  seven o f  the  n ine  years  

you and Mr  Nene  were  en t rus ted  w i th  the  Treasury  w i th  the  
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key  component  o f  S ta te  Capture  by  Pres ident  Zuma,  

cor rec t?  

MINISTER GORDHAN:    Yes.   

ADV MPOFU SC:    Thank you.   

MINISTER GORDHAN:    Buy ing  under  ca lcu la t ion  bu t  I  w i l l  

take  your  word  fo r  i t .  

ADV MPOFU SC:    Wel l  you can take  my word ,  you were  

there  fo r  the  en t i re  f i ve  years  f rom 2014 and 2019 tha t  

who le  te rm tha t  Pres ident  Zuma put  you in  charge o f  the  

Treasury,  the  key  component  o f  S ta te  Capture ,  cor rec t?  10 

MINISTER GORDHAN:    Cor rec t .  

ADV MPOFU SC:    Yes,  and then a f te r  tha t .  

CHAIRPERSON:    Sor ry.  

ADV MPOFU SC :    Sor ry  Cha i r.  

CHAIRPERSON:    Was he not  d ismissed in  2017?  

ADV MPOFU SC:    No,  no  tha t  was  the…[ in tervene]   

CHAIRPERSON :    You sa id  2014 to  2019?  

MINISTER GORDHAN:    No I  beg your  pa rdon i t s  2009 to  

2014,  Cha i r.  

ADV MPOFU SC :    Yes 2009 to  2014.  Pres ident  Zuma put  20 

you in  charge o f  the  Treasury,  co r rec t?  

MINISTER GORDHAN:    Yes.   

ADV MPOFU SC:    Fo r  the  fu l l  te rm,  tha t  wou ld  be  I  th ink 

the  four th… 

MINISTER GORDHAN:    I  beg your  pardon?  
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CHAIRPERSON:    The quest ion  is  whethe r  you conf i rm tha t  

f rom 2009 to  2014 a  fu l l  te rm o f  5  years  tha t  P res ident  

Zuma had put  you,  had appo in ted  you as  Min i s te r  o f  

F inance?  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    A f te r  tha t  you –  in  the  second te rm you 

served anothe r  le t  us  say one and ha l f  years  when you  

were  reappo in ted  by  Pres ident  Zuma aga in  to  the  Treasury  

wh ich  we have def ined as  the  key component  o f  S ta te  

Capture ,  cor rec t?  10 

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    And between tha t…[ in tervene]  

CHAIRPERSON:    Hang on one second Mr  Mpofu .   

ADV MPOFU SC:    I ’m  sor ry  Cha i r.  

CHAIRPERSON:    I  th ink  you sa id  as  the  key component .   

ADV MPOFU SC:    A key.  

CHAIRPERSON:    I  th ink  i t  shou ld  be  a  key in  te rms o f  

what  he  had sa id .  

ADV MPOFU SC:    Oh no,  no  fa i r  enough Cha i r.   

CHAIRPERSON:    Ja ,  okay.   20 

ADV MPOFU SC:    Yes,  a  key and between tha t  re -

appo in tment  o f  yours  the  pe rson who he ld  the  pos i t ion  in  

tha t  key  component  was Min i s te r  Nene one o f  the  ange ls ,  

cor rec t?  

MINISTER GORDHAN:    Min i s te r  Nene w i l l  have been  
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appo in ted  a f te r  the  2014 e lec t ions.   

ADV MPOFU SC:    Yes,  I ’m  sor ry  2014 e lec t ions.  

MINISTER GORDHAN:    Can I  f in ish  p lease;  can I  f in ish?  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Ja  so r ry  no  I  made a  m is take,  I ’m  jus t  

cor rec t ing  myse l f ,  sor ry  Mr  Gordhan.  

MINISTER GORDHAN:    So Min is te r  Nene was the  Cha i r  

a f te r  the  2014 e lec t ions un t i l  the   9 t h  o f  December  i f  I  

reca l l  2015 then  he was summar i l y  d ismissed f rom tha t  

pos i t ion  and then tha t  was fo l lowed by  Mr  Van Rooyen  10 

wh ich  is  re fe r red  to  as  a  weekend  spec ia l  and because o f  

the  react ions o f  the  market  and var ious concerns  the  

peop le  and the  ins t i tu t ions  I  was approached  as  my 

s ta tement  says to  you in  November  2018 on the  even ing  o f  

the  13 t h  o f  December  2015 to  take  up tha t  pos i t ion  aga in  

and where  I  was requested tha t  jus t  to  remind everyone,  I  

sa id  why not  Mr  Moloketh i  o r  Mr  Jonas.   I  d idn ’ t  accept  the  

pos i t ion  immedia te ly  jus t  fo r  the  record ,  thank you.  

ADV MPOFU SC:    No tha t ’s  t rue  and Mr  Zuma sa id  no  

those peop le  are  no t  acceptab le  to  me I  want  you,  cor rec t?  20 

MINISTER GORDHAN:    Cor rec t .  

ADV MPOFU SC:    Yes,  now my quest ion  is  does i t  make  

sense to  you i f  P res ident  Zuma is  supposed to  be  th is  

k ingp in  o f  S ta te  Capture  and he changes cab ine t  in  o rde r  

to  enab le  i t  fo r  h im to  appo in t  you fo r  seven o f  the  so-
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ca l led  n ine  wasted years ,  you and Mr  Nene to  be  in  charge  

o f  the  very,  o f  a  key component  o f  the  S ta te  Captu re  such 

as  Treasury.   

Do you th ink  tha t  wou ld  make sense to  any neut ra l  

person observ ing  tha t  –  i t  i s  l i ke  say ing  somebody wants  to  

rob  a  bank puts  the  person a t  the  vau l t  who is  mos t  l i ke ly  

to  s top  the  robbery  i f  you  get  my  metaphor,  does i t  make  

sense?  

MINISTER GORDHAN:    Wel l  i t  depends Cha i rpe rson,  have 

you conc luded Mr  Mpofu?  10 

ADV MPOFU SC:    Yes,  yes  I ’m  done.  

MINISTER GORDHAN:    Okay.  So Mr  Cha i rperson i t  

depends aga in  on  what  phenomenon one is  l ook ing .   So le t  

us  take  the  ev idence tha t  you  have had before  the  

Commiss ion  wh ich  I  am not  fami l ia r  w i th  in  abso lu te  de ta i l .   

I  d id  some o f  i t  and I  th ink  the  D i rec tor  Genera l  o f  the 

Treasury  maybe two D i rec tor  Genera l s  have done more  in  

tha t  regard .   Mr  Nene wou ld  have  done somewhat  in  tha t  

regard  as  we l l  in  re la t ions  to  the  so  ca l led  nuc lear  dea l .    

So tha t  d idn ’ t  take ,  i t  d idn ’ t  o r ig ina te  in  the  20 

Treasury,  i t  wasn ’ t  p rocessed in  the  Treasury.   The f i rs t  se t  

o f  f igures  were  in t roduced in  the  Treasury,  in  fac t  the  

Treasury  as  I  reca l l  i t  was exc luded f rom tha t  p rocess and I  

th ink  you have had deta i l s  be fo re  you in  tha t  par t i cu la r  

regard  and var ious peop le  pu t  up ,  var ious fo rms o f  
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res i s tance and some l i ke  Mr  Nene pa id  the  pr ice  fo r  i t  and  

tha t  dea l  as  we s tand today d id  no t  mater ia l i se .    

So tha t  i s  one  example  where  you wou ld  have 

d i f fe ren t  agenc ies  or  d i f fe ren t  government  depar tments  

engag ing  in  par t i cu la r  ac t i v i t ies  tha t  a re  no t  d i rec t l y  

re la ted  to  the  Treasury.   They w i l l  come to  the  Treasury  

when there  are  f i sca l  imp l ica t ions or  f inanc ia l  imp l ica t ions 

or  au thor i t y  in  te rms o f  Sect ion  54  o f  the  Pub l ic  F inance 

Management  Act  i s  ac tua l l y  requ i red  and then the  Treasury  

has in  the  case o f  Dene l  As ia  wou ld  have a  s igh t  o f  what  10 

par t i cu la r  a  depar tment  i s  do ing  and w i l l  be  then  ab le  to  

respond in  tha t  par t i cu la r  regard .    

So then your  F inance Min i s te r  d idn ’ t  mean tha t  the  

F inance Min is te r  had to ta l  cont ro l  ove r  every th ing  tha t  

happened in  government .   I  supposed i f  we d id  have tha t  

k ind  o f  capac i ty  wh ich  we  d idn ’ t  and in  l aw we d idn ’ t  e i ther,  

many more  so-ca l led  dea ls  cou ld  have been s topped or  

in te r rup ted  i n  the  process as  we l l  bu t  th is  i s  a l l  in  re la t ion  

to  the  Treasury  I ’m  not  sure  where  Mr  Moyane f i t s  in .  

CHAIRPERSON:    Wel l  the  quest i on  is  whether  you th ink  i t  20 

makes,  i t  made sense fo r  Mr  Zuma to  appo in t  you and Mr  

Nene dur ing  the  respect ive ,  you r  respect ive  te rms as  

Min is te rs  o f  F inance dur ing  a  t ime when you,  when  ac ts  o f  

S ta te  Capture  where  happen ing .   I  th ink  tha t  i s  the 

essence o f  the  quest ion .   
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MINISTER GORDHAN:    Le t  me have them Cha i r.    

CHAIRPERSON:    In  o ther  words…[ in tervene]  

MINISTER GORDHAN:    I t  does make sense.   

CHAIRPERSON:    Okay.  

MINISTER GORDHAN:    I t  does make sense.   

CHAIRPERSON:    Ja ,  cont inue.  

MINISTER GORDHAN:    I t  make sense because the  

F inance Min is te r  and the  Treasury  and togethe r  w i th  the  

Reserve  Bank wh ich  have a l so  been a  ta rge t  over  a  pe r iod  

o f  t ime are  key ins t i tu t ions  tha t  fo re ign  ra t ing  agenc ies ,  10 

fo re ign  lenders ,  loca l  lenders  and o thers  who are  

in te res ted  in  eva lua t ing  whether  we have a  s tab le  

investment  p lan  w i th in  South  A f r i ca  wou ld  be  watch ing  in  

o rder  to  make dec i s ions tha t  wou ld  be  pos i t i ve  as  fa r  as  

South  A f r i ca  i s  concerned.  So i t  is  abso lu te ly  p laus ib le  to  

have peop le  who  wou ld  be  “ respected in  the  marke t  p lace”  

and Mr  Van Rooyen ’s  pos i t ion  fo r  example  is  a  c lass i c  

example  o f  the  oppos i te  in  th is  pa r t i cu la r  regard .     

And fo r  government  to  be  ab le  to  bor row in  the  

ear l y  yea rs  o f  2009/10 when we had a  ve ry  l ow def ic i t  and  20 

a  very  low debt  GDP leve l  and  i t  he lped us  to  bor row 

because o f  the  percentages or  ra t ios  a t  tha t  t ime but  

increas ing ly  because o f  the  f inanc ia l  c r i s is  the  coun t ry  had  

to  bor row in  o rde r  to  susta in  i t s  leve l  o f f  expend i tu re  and  

10% of  tha t  bo r rowing max imum happened in  fo re ign  
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cur rency and the  res t  was bor rowed in  loca l  cur rency w i th in  

South  A f r i ca ’s  cap i ta l  marke ts .    

So i t  makes abso lu te  sense to  have  peop le  who wou ld  have 

cred ib i l i t y  to  the  pro jec t  wh i ls t  -  and  th is  re fe rs  to  my  

ear l ie r  answer  a round the  Treasury  -  a l l  so r ts  o f  th ings 

cou ld  be  happen ing ,  thank you.  

CHAIRPERSON:    Yes,  we l l  le t  me  jus t  say  th is ,  the  two o f  

you have been do ing  qu i te  we l l  about  no t  ta lk ing  over  each  

o ther  l e t  us  keep i t  tha t  way  I  th ink  we a re  mak ing  

progress.  10 

ADV MPOFU SC:    Thank you Cha i r  bu t  I  hope tha t  i s  no t  

condon ing  these long unnecessary  answers  because rea l l y  

tha t ’s  no t  the  quest ion  I  asked  but  tha t ’s  f ine .   The 

consequence wou ld  be  i t  i s  go ing  to  take  longer.   So I ’m  no 

longer  go ing  to  t ry  and get  the  answers .    

So okay now you accept  tha t  you sa id  the  four-day 

appo in tment  o f  Mr  Van Rooyen was an a t tempt  aga in  to  

capture  the  Treasury,  co r rec t?  

MINISTER GORDHAN:    Cor rec t .    

ADV MPOFU SC:    Yes,  now when  tha t  d id  no t  work  ou t  o f  20 

a l l  the  57mi l l ion  c i t i zens o f  South  A f r i ca ,  you had a  second 

cho ice  to  go  to  Treasury  and even  when you sa id  no  why 

do you not  take  Mr  Jonas and th is  one Pres ident  Zuma sa id  

no  I  want  you,  i s  tha t  a  t rue  re f lec t ion  what  happened?  

MINISTER GORDHAN:    He requested me to  take  tha t  
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pos i t ion .    

ADV MPOFU SC:    Yes,  thank you.   Now the  on ly  po in t  I  

was mak ing  is  and aga in  th is  i s  jus t  fo r  comment  i s  tha t  to 

-  I  th ink  to  a neu t ra l  South  A f r i can you wou ld  expect  then 

Pres ident  Zuma to  pu t  somebody there  who is  p l iab le  and  

is  par t  o f  the  S ta te  Capture  pro jec t  because i t  wou ld  be  

foo lha rdy  fo r  h im to  pu t  someone who is  go ing  to  b lock  h is  

p ro jec t  and tha t  is  as  you have sa id  he  had the  so le  r igh t  

to  change Min i s te rs .   He d id  no t  have to  consu l t  anyone so  

i t  i s  f rom tha t  po in t  o f  v iew tha t  I  am say ing  i t  was s t range  10 

but  i f  you  do not  f ind  i t  s t range then we can move on.  

CHAIRPERSON:    Do you want  to  comment  on  tha t  

p ropos i t ion  Mr  Gordhan namely  the  propos i t ion  is  tha t  i f  Mr  

Zuma wanted to  pu t  in  somebody who cou ld ,  who wou ld  

fac i l i ta te  S ta te  Capture  as  Min is te r  o f  F inance tha t  i s  what  

he  cou ld  have done but  ins tead he appo in ted  you and not  

somebody who wou ld  fac i l i ta te  S ta te  Captu re  and i t  does 

not  make sense tha t  he  pu t  in  somebody who wou ld  be  

aga ins t  S ta te  Capture .   Mr  Mpofu  you must  te l l  me i f  I  have  

not  summar ised i t  cor rec t l y.  20 

ADV MPOFU SC:    No,  you have summar ised i t  co r rec t l y  

Cha i r.  

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    Bu t  i f  I  can  jus t  can take  a  l iber ty  Mr  

Gordhan and jus t  to  exp la in  why I ’m ask ing  tha t  quest ion .   
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I ’m  ask ing  tha t  quest ion  in  re la t ion  to  Mr  Moyane because 

you have accused h im o f  -  in  h is  S ta te  Capture  ac t i v i t ies  

one o f  the  mot ives  was to  t ry  and remove you f rom be ing  

Min is te r  o f  F inance and the  g i s t  o f  what  I  am say ing  is  tha t  

tha t  a lso  does not  make sense i t  i s  ac tua l l y  comple te l y  

sense less  because i f  Mr  Moyane and o r  Mr  Zuma wanted to  

remove you f rom be ing  Min is te r  o f  F inance the  P res ident  

wou ld  jus t  remove you and nobody wou ld  ask  h im.   So he 

d id  no t  need Mr  Moyane ’s  he lp .   You unders tand your  

pos i t ion  you can comment  on  i t?   10 

MINISTER GORDHAN:    The Cha i r  w i l l  dec ide .  

CHAIRPERSON:    A re  you -  wou ld  you l i ke  to  comment  on  

tha t  p ropos i t ion?  

MINISTER GORDHAN:    Yes,  because we 

misunders tand ing  what  we say ing .  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    Mr.  Zuma,  as  a  fo rmer  P res ident  

d id  ac tua l l y  appo in t  someone whose credent ia ls  were  

dub ious,  Mr  Van Rooyen,  in  the  f i rs t  ins tance.   He  d id  f i re  

somebody who gave South  A f r i ca  tha t  c red ib i l i t y,  Mr  Nene,  20 

and i t  i s  on ly  the  market  react ion  the  fa l len  rand,  the  fa l len  

increase bor rowing cost  fo r  South  A f r i ca  what  happened  

w i th in  the  s tock  exchange and  those numbers  are  a l l  

ava i lab le  Cha i rpe rson and tha t  was presented to  you when 

I  was w i th  you in  November  2018.    
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That  shock ac tua l l y  woke everybody up and as  a  

resu l t  the  fo rmer  Pres ident  approached me because in  

somebody ’s  exp lanat ion  wou ld  then the  govern ing  par ty  

and e lsewhere  I  wou ld  be  ab le  to  s tab i l i se  or  ass i s t  in  

s tab i l i s ing  the  s i tua t ion .   So tha t  a t tempt  was made i f  one  

uses the  o ther  ins t i tu t ions  as  an  examples  in  S ta te  owned  

compan ies  you  have ev idence  before  you a l ready I  

p resume you go ing  to  ge t  more .   In  the  law enfo rcement  

agenc ies ,  I  p resume you go ing  to  go  in to  tha t  as  we l l  

Cha i rperson.   10 

There  are  an  abundance,  abundance o f  examples  o f  

appo in tees o f  the  top  leve l  who  wou ld  do  one k ind  o f  

b idd ing  or  another  e i the r  fo r  themse lves or  fo r  some 

assoc ia te  or  the  o ther  in  the  p r iva te  sector  o r  w i th in  

government  i t se l f .   So the  appo in tment  o f  Mr  Moyane a t  

SARS fo l lows a  pa t te rn .   So we not  ta lk ing  about  every  

ins t i tu t ion  hav ing  the  market  sens i t i v i t y  i f  one can use tha t  

te rm ino logy tha t  a  Treasury  or  reserve  bank wou ld  have,  

o ther  ins t i tu t ions  were  ava i lab le  fo r  one or  the  o ther  fo rm  

o f  in te rvent ion  and i f  one looks a t  tha t  p ic tu re  then the  20 

propos i t ion  i s  no t  a l l  tha t  p l iab le  t ha t  you on ly  need p l iab le  

peop le  w i th in  the  Treasury.   You needed p l iab le  peop le  

e lsewhere  w i th in  the  government  sys tem as we l l  and  

perhaps equa l ly  p l iab le  peop le  in  the  pr i va te  secto r.  

ADV MPOFU SC:    Yes,  thank you we l l  in  par t  o f  tha t  
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answer  you sa id  tha t  the  appo in tment  o f  Mins ter  Van  

Rooyen was or  he  was a  dub ious character  tha t  i s  a lso  jus t  

an  unnecessary  i nsu l t  on  somebody.   Mr  Van Rooyen ho lds  

an  MSC in  f inance economic  po l i cy  and A f r i ca  s tud ies  f rom 

the  Un ivers i t y  o f  London and a  master ’s  degree in  pub l i c  

deve lopment  and management  f rom the  Un ivers i t y  o f  

Wi twate rs rand.   So what  makes h is  appo in tment  dub ious  

and not  you,  you are  jus t  a  pharmac is t  a re  you not?    

MINISTER GORDHAN:    No,  no  I  am a  very  humble  

pharmac is t  and an ac t iv is t  and I  do  no t  rea l l y  need  to  h ide  10 

tha t  and h is to ry  w i l l  judge whether  I  made a  va l id  

cont r ibu t ion  to  the  count r ies  growth  or  no t  so  the  count ry  

and eve rybody e lse  cou ld  dec ide .   Second ly  as  fa r  as  Mr  

Van Rooyen is  concerned cer t i f i ca tes  and cred ib i l i t y  a re  

two d i f fe ren t  concepts .    

ADV MPOFU SC:    Yes and wh i le  we are  s t i l l  on  the  

quest ion  o f  qua l i f i ca t ions.   You a lso  appo in ted  your  f r iend  

Mr  P i l lay  a t  SARS,  cor rec t?    

MINISTER GORDHAN:    He went  th rough a  process .   

ADV MPOFU SC:    Yes,  no  I  accept  tha t  bu t  you appo in ted  20 

h im –  he  does no t  have any qua l i f i ca t ions above mat r ic  as  

we l l ,  cor rec t?   

MINISTER GORDHAN:    No,  I  d id  no t  appo in t  h im I  was  

mere ly  the  Deputy  Commiss ioner  a t  the  t ime.   

CHAIRPERSON:    Mr  Mpofu .   
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ADV MPOFU SC:    That  i s  no t  the  quest ion  I  am ask ing .   

CHAIRPERSON:    Mr  Mpofu  I  am sor ry  i s  the  suggest ion  

tha t  to  the  ex ten t  tha t  he  may have appo in ted  Mr  P i l lay  

w i th  whatever  qua l i f i ca t ions he  Mr  P i l lay  had…[ in te rvene]    

ADV MPOFU SC:    Or  d id  no t  have .  

CHAIRPERSON:    Or  d id  no t  have tha t  was  par t  o f  

advanc ing  S ta te  Capture  or…[ in te rvene]  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    Oh is  tha t  the  propos i t ion?  

ADV MPOFU SC:    That  i s  the  p ropos i t ion  because okay le t  10 

me take one s tep  back.   You unders tand tha t  co r rup t ion  

wh ich  is  S ta te  Capture  takes many fo rms.   I t  can  be in  a  

pos i t ion ,  i t  can  be f raud,  i t  can  be  appo in t ing  your  f r iends,  

i t  can  be l i ke  you d id  in  your  cur ren t  pos i t ion  appo in t ing  

someone who does not  have the  qua l i f i ca t ion ,  who a l so  

then appo in ts  he r  s is te r  tha t  a l l  tha t  i s  par t  o f  co r rup t ion  

and these are  some o f  the  s igns o f  S ta te  Capture  and  

these are  the  th ings tha t  you,  Mr  Gordhan,  a re  gu i l t y  o f  o r  

tha t  I  am ask ing  or  I  am out ing  i t  to  you.   But  we were  jus t  

dea l ing  w i th  the  appo in tment  o f  Mr  P i l lay  the  mat r icu lan t .       20 

MINISTER GORDHAN:    So Cha i rperson th is  i s  a  rea l ,  how 

can I  pu t  i t  th is  i s  rea l l y  an  ou tcome o f  an  event .   So 

Cha i rperson…[ in tervene]  

CHAIRPERSON:    Jus t  hang on Mr  Gordhan your  Counse l  

i s  on  her  fee t .   
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ADV LE ROUX:   Yes,  Cha i r  i f  I  can  jus t  ob jec t  to  th is  l ine  

o f  quest ion ing .   I  have l i s tened care fu l l y  as  my learned  

f r iend asked the  las t  few quest ions .  

CHAIRPERSON:    Ja .  

ADV LE ROUX:    And we do seem to  be  s t ray ing  ve ry,  very  

fa r  f rom the  ru l ings  you have g iven on the  permi t ted  scope  

o f  th is .  

CHAIRPERSON:    Ja .  

ADV LE ROUX:    Mr  P i l lay ’s  appo in tment  wh ich  was years  

and years  be fore  the  per iod  o f  t ime tha t  you r  Commiss ion  10 

is  sc ru t in is ing  ha rd ly  seems to  be  usefu l  now,  you know we  

are  now head ing  fo r  s ix  hours  o f  c ross  examinat ion  and I  

am not  su re  tha t  i t  i s  e i ther  compl ian t  w i th  your  ru l ing  o r  

ac tua l l y  go ing  to  ge t  us  to  the  quest ions tha t  you have 

author ised namely  the  focus on  Mr  Moyane a t  SARS for  the 

per iod  o f  t ime tha t  he  is  there  many,  many years  a f te r  Mr  

P i l lay.  

CHAIRPERSON:    Wel l  Mr  Mpofu  I  do  no t  know what  you  

want  to  say…[ in tervene]     

ADV MPOFU SC:    Cha i r  I  want  to  say…[ in te rvene]  20 

CHAIRPERSON:    Ja .  I  wou ld  l i ke  you to  use the  remain ing  

t ime qu i te  f ru i t fu l ly.    

ADV MPOFU SC:    No Cha i r  I  was –  you know I  accept  tha t  

ob jec t ion .  

CHAIRPERSON:    Ja .   
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ADV MPOFU SC:    I  was say ing  tha t  the  issue was rea l l y  

p rovoked by  the  insu l ts  to  Mr  Van Rooyen.   

CHAIRPERSON:    Yes.   

ADV MPOFU SC:    But  I  was jus t  say ing  tha t  i t  i s  t r i ck  

coming f rom somebody l i ke  Mr  Gordhan.   

CHAIRPERSON:    Le t  us  move on.   

ADV MPOFU SC:    Yes,  bu t…[ in tervene]  

MINISTER GORDHAN:    Now Cha i r…[ in tervene]  

CHAIRPERSON:    Hang on Mr  Mpofu  and Mr  Gordhan.   Mr  

Gordhan your  counse l  has ra ised an ob jec t ion  to  the  10 

quest ion .   

MINISTER GORDHAN:    That  i s  f ine .   

CHAIRPERSON:    Mr  Mpofu  has accepted the  ob jec t ion  so  

the  quest ion  fa l l s  away.   So I  th ink  we must  move on.     

MINISTER GORDHAN:    Bu t  i t  does not  fa l l  away in  the  

pub l i c  eye  Cha i rperson I  need to  rebut  what  Mr  Mpofu  has  

sa id .  

CHAIRPERSON:    Accept  tha t  when your  counse l  Mr  

Gordhan says th is  quest ion  shou ld  no t  have been asked  

and Mr  Mpofu  says I  accept  tha t  the  pub l i c  does hear  tha t .      20 

MINISTER GORDHAN:    No but  I  thought  he  a lso  imp l ied  

Cha i rperson fo rg i ve  me fo r  th is  tha t  I  was invo lved in  S ta te 

Capture .   What  i s  tha t?  

CHAIRPERSON:    Bu t  h is  w i th  –  he  accepts  tha t  he  shou ld  

no t  have asked tha t  quest ion .      
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MINISTER GORDHAN:    Oh okay,  thank you.  

CHAIRPERSON:    Le t  us  move on.   

ADV MPOFU SC:    Yes,  in  fac t  the  on ly  re fe rence to  Mr  

P i l lay  tha t  i s  re levant  re la tes  to  h is  re t i rement  no t  h is  

appo in tment .   You do remember  tha t  one o f  the  th ings tha t  

you were  charged w i th  was a  so  ca l led  ear ly  re t i rement  o f  

Mr  P i l lay,  cor rec t?  

MINISTER GORDHAN:    Yes,  wh ich  was a  t rumped up 

charge.   

ADV MPOFU SC:    By  among o thers  Mr  Moyane.   10 

ADV CHASKALSON SC:    Sor ry  Cha i r  a t  th is  po in t  I  want  

to  ob jec t  because the  te rms o f  re fe rence re la tes  to  the 

charge tha t  was la id  by  Mr  Moyane .  

CHAIRPERSON:    Yes.  

ADV CHASKALSON SC:    I t  seems to  be  common cause  

now tha t  Mr  Moyane d id  no t  lay  a  charge aga ins t  Mr  

Gordhan.   

CHAIRPERSON:    Yes.    

ADV CHASKALSON SC:    So  I  am not  sure  where  we go ing  

w i th  th is .   20 

ADV MPOFU SC:    Okay you w i l l  be  su re  jus t  now.   I  

exp la ined th i s  in  the  morn ing .   Mr  Gordhan made i t  very  

c lea r  tha t  h i s ,  the  g is t  o f  h i s  g r ipe  aga ins t  Mr  Moyane i s  

what  he  ca l led  the  compla in t  tha t  led  to  the  cr im ina l  

charges.    
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CHAIRPERSON:    Yes.   

ADV MPOFU SC:    In  o ther  words  Mr  Moyane ’s  compla in t  

sparked the  cr im ina l  cha rges.   Now I  am say ing  one o f  

those charges tha t  were  sparked by  Mr  Moyane re la ted  to  

the  P i l lay  mat te r,  yes  or  no?   

ADV CHASKALSON SC:    Sor ry  Cha i r  I  need to  respond to  

Mr,  tha t  i s  Mr  Mpofu ’s  answer  to  my ob jec t ion  then w i th  

respect  i t  i s  no t  good enough  because whatever  Mr  

Gordhan ’s  o r ig ina l  compla in t  was th is  c ross-examinat ion  

shou ld  be  bound by  the  te rms o f  re fe rence se t  ou t  in  your  10 

ru l ing  and your  ru l ing  does not  re la te  to  the  charges in  

respect  o f  Mr  P i l lay,  i t  re la tes  to  na t iona l  charge la id  by  Mr  

Moyane and we now accept  tha t  d id  no t  happen.   

CHAIRPERSON:    Yes.     

ADV MPOFU SC:    Wel l  Cha i r  aga in  I  don ’ t  know Mr  

Chaska lson maybe because he is  jus t  s tand ing  in  fo r  

somebody e l se  does not  maybe he has no t  had an  

oppor tun i ty  to  read your  ru l ing .   Your  ru l ing  says Cha i r  

whethe r  in  lay ing  the  cr im ina l  compla in t  o r  charges and I  

have sa id  I  accept  tha t  we exc ise  the  words aga ins t  Mr  20 

Gordhan,  Mr  Moyane d id  mal ic ious ly.   Second one whethe r  

lay ing  the  cr im ina l  compla in t…[ in te rvene]  

ADV CHASKALSON SC:    Sor ry  Cha i rperson tha t  i s  

p rec ise ly  the  po in t  we cannot  exc ise  the  word  aga ins t  Mr  

Gordhan because  tha t  i s  what  your  ru l ing  says.       
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ADV MPOFU SC:    No.  

ADV CHASKALSON SC:    I f  we were  go ing  to  exc ise ,  we 

now accept  tha t  there  was not  such a  charge and whatever  

a l legat ions Mr  Gordhan made in  re la t ion  to  tha t  were  in  

fac t  i l l - in fo rmed whethe r  i t  was h is  fau l t  o r  anybody e l se ’s  

fau l t  i s  no t  fo r  us  to  dec ide  here  bu t  the  issue tha t  has  

been re fe r red  has  become a  non- issue.          

ADV MPOFU SC:    No,  no  Cha i r  I  am sor ry  Cha i r  I  asked 

Mr  Gordhan the  very  f i rs t  se t  o f  quest ions I  asked h im 

when we s tar ted  here .   Was whe ther  he  s tands by  those 10 

a l legat ions even i f  they  were  exc luded h im and he  sa id  he  

s tands by  every th ing  in  A ,  B  and  C except  tha t  there  was  

what  we might  ca l l  a  c le r ica l  e r ro r  o f  inc lud ing  h im  as one 

o f  the  peop le .  bu t  to  the  ex ten t  tha t  he  was  ac t ing  

mal ic ious l y  o r  tha t  he  saw to  advance the  ob jec t i ves  o f  

S ta te  Capture  or  you w i l l  remember  tha t  debate  about  was  

abus ing  a  lega l  p rocess on  h i s  own persona l  goa ls  tha t  had 

the  mark ing  or  l i t t le  to  do  w i th  a  leg i t imate  compla in t  

re la t ing  to  an  a l leged cr ime tha t  he  cons idered tha t  he  

s tands by  those.   So we cannot  be  bound by…[ in te rvene]  20 

CHAIRPERSON:    I  th ink  I  remember  h im say ing  tha t  bu t  I   

th ink  Mr  Chaska lson ’s  po in t  i s  in  te rms o f  tha t  ru l ing  there   

a re  ce r ta in  -  the re  are  cer ta in  i ssues tha t  I  wanted to  be  

dea l t  w i th  today.       

ADV MPOFU SC:    Yes.   
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CHAIRPERSON:    And in  so  fa r  as  A ,  B and C is  concerned  

I  th ink  what  Mr  Chaska lson is  say ing  is  those po in ts  I  

wanted those po in ts  to  be  dea l t  w i th  inso fa r  as  they  re la ted  

to  a  charge aga ins t  Mr  Gordhan and once i t  i s  accepted  

tha t  there  was no  charge aga ins t  h im then the  issue  tha t  I  

wanted to  be  addressed inso far  as  A ,  B and C is  concerned  

fa l l s  away.    

I f  Mr  Gordhan seeks to  say we l l  to  say now even i f  

they  re fer  to  o ther  peop le  I  s tand  by  tha t  I  th ink  I  am not  

look ing  a t  A ,  B ,  C now as we speak but  I  unders tand Mr  10 

Chaska lson to  be  say ing  bu t  what  I  was in te res ted  in  was 

inso fa r  as  Mr  Moyane was a l leged  by  Mr  Gordhan to  have  

la id  tha t  cha rge aga ins t  Mr  Gordhan.        

ADV MPOFU SC:    Ja,  no  Cha i r  wi th  respect  tha t  i s  

unaccepted.   Wi th  respect  Cha i r  f i rs t l y  tha t  i s  an  ar t i f i c ia l  

d is t inc t ion  and tha t  i s  exact ly  why…[ in tervene]  

CHAIRPERSON:   Does  A ,  B ,  C say Mr  Gordhan,  does i t  

say  Mr  Gordhan and o thers?  

ADV MPOFU SC:    No Cha i r  you know the  reco rd  w i l l  show 

you tha t  the  f i rs t  th ing  I  d id  when I  s tood up he re .  20 

CHAIRPERSON :    No I  remember  tha t  par t .  

ADV MPOFU SC :    Was tha t  to  say to  Mr  Gordhan do you  

s t i l l  accuse Mr  Moyane o f  these  th ings in  o the r  words 

accept ing  tha t  now the  charges were  no t  aga ins t  you and  

tha t  was because  Mr…[ in tervene]  
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CHAIRPERSON :    No,  no  I  remember  tha t .   

ADV MPOFU SC :    Sor ry.  

CHAIRPERSON :    Okay th ings fa l l  apa r t .  

ADV MPOFU SC :    Yes.  

CHAIRPERSON:   That  par t  I  do  remember  you ask ing  h im  

and h im conf i rm ing.   

ADV MPOFU SC:    Yes but  tha t  was because Mr  

Chaska lson o f  a l l  peop le  had sa id  to  h im tha t  the  compla in t  

re la ted  to ,  h is  compla in t  tha t  Mr  Moyane ’s  tha t  led  to  the 

charges and tha t  i s  why I  sa id  to  h im i f  we accept  tha t  10 

fo rmula t ion  do  you s tand by  these accusat ions o f  S ta te 

Capture  even i f  we accept  tha t  you were  no t  the  person  

and he sa id  yes .   I  d id  tha t  de l ibera te l y  to  avo id  th is  

debate  because i f  he  had sa id  no  I  do  no t  accept  tha t  Mr  

Moyane was mot i va ted  by  S ta te  Capture  and a l l  tha t  I  on ly  

accepted i t  i f  i t  was the  charge aga ins t  me.   Then  I  wou ld  

no t  be  ab le  to  answer  th is  quest ions bu t  we are  a l l  bound 

by  the  answer  tha t  he  gave wh ich  is…[ in te rvene]  

CHAIRPERSON :    Can we pa rk  th i s  quest ion  l i ke  the  o ther  

one and then you exhaust  o thers  and then we can come 20 

back la te r  on .  

ADV MPOFU SC:    Yes,  Cha i r.  

ADV CHASKALSON SC :    So r ry  Cha i r  I  jus t  want  to  speak  

about  a  techn ica l  i ssue I  am to ld  tha t  a f te r  the  fa l l  o f  the  

m ic  they may no longer  be  reco rd ing .  
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CHAIRPERSON :    Okay.  

ADV CHASKALSON SC :    Can we take a  techn ica l  two 

minute  break jus t  to  check i f  i t  i s .  

CHAIRPERSON :    Okay,  a l r igh t .  

ADV MPOFU SC:    Thanks,  Cha i r.  

CHAIRPERSON :    We take a  f i ve-minute  ad journment  to  

see whether  every th ing  wou ld  s t i l l  be  recorded i f  we 

cont inue.  

ADV MPOFU SC :    Yes,  thank you.  

CHAIRPERSON :    We ad jou rn  10 

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay we are at  s ix o’c lock.   Before we 

adjourned I  take i t  that  the record ing is f ine.  

ADV MPOFU SC:   Yes i t  was f ine Chai r.  

CHAIRPERSON:   Yes.   Before we adjourned I  had asked 

whether i f  th is quest ion raises problems whether we cannot 

park i t  l ike the other one so that  you use the t ime unt i l  we 

see towards the end.  

ADV MPOFU SC:   Chair  I  am sorry,  I  am sorry.  20 

CHAIRPERSON:   Yes.   Yes you want to respond to that? 

ADV MPOFU SC:   Yes sorry Chair  [00:00:36]  I  am sorry.  

CHAIRPERSON:   A lr ight .  

ADV MPOFU SC:   No Chai r  I  wanted to say no this  one I  am 

afraid cannot be t reated l ike that  because this  is  qui te a 
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cruc ial  part  as Mr Gordhan himsel f  says you know what – 

what was out  there in publ ic domain that  Mr Moyane la id the 

charges against  anyone as I  [00:01:01]  wi th  h im wi th – for 

the purposes of   

CHAIRPERSON:   State capture.  

ADV MPOFU SC:   Advancing state capture.   And I  am afraid  

this is not  one of  those.  

CHAIRPERSON:   Let  me … 

ADV MPOFU SC:   Let  me just  expla in Chair? 

CHAIRPERSON:   Ja.  10 

ADV MPOFU SC:   Chair  i f  you – i f  you go to the – the – okay 

put  i t  th is way.   We know that  the complaint  was la id on a 

part icular date and i t  sa id var ious things.   According to Mr 

Gordhan that  complaint  led to the charges against  h im.  So 

i rrespect ive of  whether his name l i teral ly was on that  l ist  but  

i t  is what led to the charges against  him and that  is  the gist  

of  h is complaint .   So i t  is very art i f ic ia l  to now try and 

dissect  the minut ia of  the gist  of  the complaint .   And the 

issue Chai r  is made very clear.  

CHAIRPERSON:   And just  remind me again what the 20 

quest ion was? 

ADV MPOFU SC:   Yes the quest ion Chair  was – oh you mean 

the one that  I  was asking now? 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Yes.   I t  was – I  had said Chai r  that  I  
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concede that  the object ion about the appointment  of  Mr 

Pi l lay is val id.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   The issue that  is relevant  to the 

complaints that  led to the charges.  

CHAIRPERSON:   Is the laying of  the complaint? 

ADV MPOFU SC:   Yes is  the – no is  th is ret i rement rather 

than his appointment.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Because the quest ion of  the ret i rement as 10 

you know Chair  the so cal led ear ly ret i rement was the – was 

one of  the charges or part  of  the so ca l led 27 quest ions 

which real ly is the gist  of  th is ent i re  cross-examinat ion.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   So i f  we… 

CHAIRPERSON:   Just  go back to the actual  quest ion about 

the ret i rement I  just  want to … 

ADV MPOFU SC:   Yes okay Chai r.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Maybe let  me just  address the Chair.  20 

CHAIRPERSON:   So that  I  can fol low i ts  relevance and so 

on ja.  

ADV MPOFU SC:   Just  to give context .   Chai r  i f  – i f  – let  us 

two things.   One is we accept  Mr Chaskalson and later 

conf i rmed by Mr Gordhan’s answer when I  asked h im that 
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real ly  his issue was not  so much who is charged or whatever.   

What he is saying is that  the complaint  la id by Mr Moyane 

led to him being charged.   Okay that  is –  that  is  h is 

evidence.   I t  cannot be changed.  So i t  could have been that  

Mr Moyane al leged that  I  stole his pen but  i f  that  al leging 

that  I  stole the pen led to Mr Gordhan being charged that  is  

the – that  is the gist  of  what he says.   He says that  

complaint  was mot ivated by state capture and that  is what 

led to him being charged.   So that  is  real ly the gist  of  th is  

whole – ent i re exerc ise which is that  Mr Moyane’s act iv i t ies 10 

of  any nature including the laying of  the charges led to Mr… 

a.   Led to Mr Gordhan’s – being charged but  

b.   That  was mot ivated by state capture.  

CHAIRPERSON:   Is – is what you are pursuing this  that  Mr 

Gordhan said i f  that  is what he sa id in the morning that  the 

laying of  those charges by Mr Moyane i r respect ive of  – 

despi te the fact  that  i t  was not  against  him was in pursui t  of  

the agenda of  state capture.  

ADV MPOFU SC:   Advance the object ives of  state capture – 

number 1.  20 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   That  he acted mal ic iously  in doing that  –  

number 2.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   And he was abusing a legal  process for  
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h is own personal  goals.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   That  had ei ther nothing or l i t t le to do wi th  

the legi t imate complaint  relat ing to  an al leged cr ime.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   And that  is the – what I  am addressing to 

say Mr Moyane and laying those charges he was addressing 

a – the [00:05:007]  

CHAIRPERSON:   A leg i t imate court  issue.  

ADV MPOFU SC:   A complaint  re lat ing to an [00:05:09] .  10 

CHAIRPERSON:   And that  complaint  relates to the 

ret i rement of  Mr P i l lay? 

ADV MPOFU SC:   Yes.   Okay Chair  i t  is  even more 

compl icated.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   The complaint  at  least  I  th ink Mr Gordhan 

explained this in  2018.   The complaint  and I  have a copy 

here.  

CHAIRPERSON:   That  was made ja.  

ADV MPOFU SC:   Yes there were two components of  what 20 

Mr Gordhan was charged with.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Which was part  of  the so ca l led 27 

quest ions.   One was the rogue uni t  which I  am going to deal  

wi th.  
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CHAIRPERSON:   Ja.  

ADV MPOFU SC:   And then the other one was the … 

CHAIRPERSON:   Ret i rement.  

ADV MPOFU SC:   Ear ly ret i rement.   However Chai r  the 

complaint  i tsel f  i f  you actual ly look at  the statement 

physical ly i t  re lates to the rogue uni t  but  as Mr Gordhan said 

in one of  his test imonies what has obviously then happened 

is that  the Hawks … 

CHAIRPERSON:   Came across? 

ADV MPOFU SC:   Yes expanded the scope.  10 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   But  that  – al l  that  does not  change the 

fact  that  i t  was a l l  sparked by Mr Moyane’s so cal led state 

capture complaint  – state capture dr iven complaint  so to 

speak.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Now Chai r  i t  is just  an informal [00:05:21]  

comes in.    The Chai r  you said at  paragraph 28 no,  no 

paragraph 28 is the rul ing.   The – sorry Chair  I  wi l l  just  f ind 

the passage where you say you use the words… 20 

CHAIRPERSON:   You said to the extent? 

ADV MPOFU SC:   Yes.   At  paragraph 15 of  your ru l ing you 

say Chai r.  

“Mr Gordhan also stated that  his s tatement that  Mr Moyane 

abused legal  processes when he la id a compla int  – a 
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complaint  against  him is based on his experience of  Mr 

Moyane’s def iant  at t i tude and v i l i f icat ion of  me fol lowing my 

reappointment as Minister of  Finance.”  

So that  is another  l ink.   Then he says:  

“Mr Gordhan” –  

You say Chai r  sorry.  

“Mr Gordhan then states that  he bel ieves that  Mr Moyane’s 

def iant  at t i tude and – sorry – and vi l i f icat ion were a imed at 

forcing or pressur ing him to resign f rom that  posi t ion so that  

the capture of  Nat ional  Treasury could proceed under a 10 

di fferent  Minister. ”  

But  the important  part  Chai r  is where the Chai r  says:  

“He then says that  in the fol lowing paragraph and that  is on 

page 6 that  ‘ th is included’ he used the word ‘ included’ the 

f i l ing of  his cr iminal  complaint  against  me in ci rcumstances 

that  Just ice Nugent found ‘unclear ’ and which were later  

wi thdrawn this [00:08:00]  so the removal  of  many senior  

SARS off ic ia ls creat ing the opportuni ty for Mr Moyane to 

appoint  a new senior management at  SARS and so on.”  

So these things are – sorry – are so inter-related that  … 20 

CHAIRPERSON:   But  you want to ask Mr Gordhan quest ions 

wi th regard to… 

ADV MPOFU SC:   The charges.  

CHAIRPERSON:   The complaint  that  was la id by Mr Moyane.  

ADV MPOFU SC:   Which led to the charges.  
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CHAIRPERSON:   Which you say led to at  least  one of  the 

charges that  related to Mr Pi l lay’s ret i rement? 

ADV MPOFU SC:   Correct .  

CHAIRPERSON:   A lr ight .   Okay al r ight .  

ADV MPOFU SC:   Thank you.  

CHAIRPERSON:   Let  me hear Ms Le Roux.  

ADV MPOFU SC:   Thank you Chai r.  

ADV LE ROUX:   Chair  af ter al l  of  that  I  am not  sure where 

we are? 

CHAIRPERSON:   Yes wel l  at  least  now my understanding is  10 

that  Mr Mpofu wishes to  ask Mr Gordhan quest ions about the 

fact  that  Mr Moyane la id a cr iminal  complaint  dur ing whose 

invest igat ion the Hawks came across the ret i rement issue of  

Mr Pi l lay.   That  is what he says? 

ADV LE ROUX:   Yes.  

CHAIRPERSON:   Okay.  

ADV LE ROUX:   So Chai r  let  me just  state for the record the 

facts as they stand in the aff idavi ts that  were f i led wi th  

respect  to cross-examinat ion and as I  have understood the 

cross-examinat ion so far.  20 

 Mr Gordhan accepts that  Mr Moyane did not  name 

him in the complaint .   That  the complaint  is about  the uni t  

and that  the Hawks invest igat ion produced 27 quest ions – 27 

quest ions deal t  wi th  uni t  and pension.  The charges 

announced by Sean Abrahams are pension related.  
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 When my learned f r iend though says he now wants to  

ask quest ions about Pi l lay pension I  object  to that  because 

that  does not  relate to what you have granted to  cross-

examine on.   Because Pi l lay pension on both part ies 

vers ions now that  we have seen the documents when they 

were at tached to Mr Moyane’s January 2020 aff idavi t  the f i rst  

t ime we ever saw what he f i led wi th his complaint .  

 I t  is now common cause that  i t  does not  ment ion 

Pi l lay pension.   So I  am concerned that  we are going to  

waste t ime on the meri ts of  Pi l lay pension’s pay-out .  10 

CHAIRPERSON:   So you are saying i f  Mr Mpofu wishes to  

ask quest ions about charges or a charge that  emanated or 

arose f rom Mr Moyane’s complaint  that  he la id i t  is one 

thing.   But  i f  he wants to ask quest ions about the Pi l lay 

pension… 

ADV LE ROUX:   The meri ts.  

CHAIRPERSON:   That  did not  ar ise f rom the complaint .  

ADV LE ROUX:   No Chai r  i t  obviously did because of  how 

the Hawks invest igated i t .  

CHAIRPERSON:   No when I  say ar ise I  mean… 20 

ADV LE ROUX:   I f  Mr Gordhan… 

CHAIRPERSON:   When I  – maybe ar ise is the wrong word.   

The complaint  that  Mr Moyane had la id did not  inc lude any 

complaint  about  the pension.  

ADV LE ROUX:   Yes so you have given me on why Mr 
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Moyane laying a complaint .  

CHAIRPERSON:   Yes.  

ADV LE ROUX:   About rogue uni t .  

CHAIRPERSON:   Yes.  

ADV LE ROUX:   Causes Minister Gordhan to say to  advance 

state capture.  

CHAIRPERSON:   Ja.  

ADV LE ROUX:   That  whole debacle.  

CHAIRPERSON:   Yes.  

ADV LE ROUX:   P i l lay pension only comes up f rom the 10 

Hawks and f rom when Mr – when Advocate Abrahams 

announced and then wi thdrew the charges.  

CHAIRPERSON:   Yes.  

ADV LE ROUX:   So I  do not  see how Pi l lay pension can f i t  

into a Moyane/Gordhan cross-examinat ion.  

CHAIRPERSON:   Effect ively what you are saying is there is 

no connect ion between – there is no connect ion between the 

fact  that  Mr Moyane la id the complaint  that  he la id and the 

fact  that  later on one of  the charges included was a charge 

which was not  included in the complaint /  20 

ADV LE ROUX:   Yes there is no connect ion for purposes of 

th is cross-examinat ion.  

CHAIRPERSON:   Yes ja.  

ADV LE ROUX:   To go into that  migrat ion by the Hawks and 

the NPA.  
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CHAIRPERSON:   I t  might  show that  – i t  might  be referred to;  

to support  an al legat ion that  the Hawks added that  charge 

for state capture but  you are saying i t  cannot be said.  

ADV LE ROUX:   But  that  is not  what  i t… 

CHAIRPERSON:   That  Mr Moyane who is responsible for i ts  

inclusion in among the charges that  were ul t imately brought.  

ADV LE ROUX:   Yes.  

CHAIRPERSON:   That  is what you are saying? 

ADV LE ROUX:   Yes.  

CHAIRPERSON:   Ja.  10 

ADV LE ROUX:   Because we do not  by now the sixth hour of  

today.  

CHAIRPERSON:   Ja.  

ADV LE ROUX:   We do not  have any connect ion to use that  

word between Mr Moyane and the charges other than i t  is the 

same case number f rom the complaint  he f i les about uni t  

against  other  people.   So I  do not  want us to waste t ime on 

the meri ts of  charges.  

CHAIRPERSON:   Ja.  

ADV LE ROUX:   About  Pi l lay pension where what  the subject 20 

of  th is cross-examinat ion is the complaint  Mr Moyane f i led 

about uni t .  

CHAIRPERSON:   Okay no that  is al r ight .   Mr – I  am sorry Mr 

Chaskalson? 

ADV CHASKALSON SC:  Chair I  want  to go even further  
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possibly because I  want to get  home tonight .  

CHAIRPERSON:   Ja.  

ADV CHASKALSON SC:  Your rul ing fal ls to be interrupted 

as any wri t ten document in accordance with i ts ordinary 

meaning and where the ambit  of  cross-examinat ion that  is 

al lowed is – relates to three issues.   Whether in laying the 

cr iminal  complaint  or charges against  Mr Gordhan.  Al l  of  

them are prefaced with lay ing the cr iminal  complaint  or  

charges against  Mr Gordhan.  

 Now i t  is common cause that  that  did not  happen.  So 10 

unless – I  know that  Mr Gordhan suggests that  lay ing the 

charges against  the rogue uni t  which were not  charges 

against  him may have had something to do wi th state 

capture.  

 But  unless this ru l ing is ampl i f ied to embrace then I  

th ink two things fol low. The one is that  no cross-examinat ion 

on the issue can take place.  

CHAIRPERSON:   Ja.  

ADV CHASKALSON SC:  And the second is that  the 

commission or the ev idence leaders cannot suggest  to you 20 

that  that  is a re levant  issue in relat ion to Mr Moyane’s 

l iabi l i ty or non-l iabi l i ty for involvement in state capture 

because i t  wi l l  not  have been an issue that  is canvassed.  

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:  I f  we are going to broaden i t .  



30 NOVEMBER 2020 – DAY 315 
 

Page 248 of 315 
 

CHAIRPERSON:   Ja.  

ADV CHASKALSON SC:  To make i t  an issue that  is  

canvassed i t  is a di fferent  story but  unt i l  that  happens.  

CHAIRPERSON:   Ja.  

ADV CHASKALSON SC:  I t  is not  an issue on which we 

have… 

CHAIRPERSON:   Yes.  

ADV CHASKALSON SC:  We wi l l  suggest  or we could ever 

suggest  that  Mr Moyane had ever been at  faul t .  

CHAIRPERSON:   Yes I  th ink I  must  – I  must  – I  understand 10 

completely what Mr Mpofu said and what Ms Le Roux and 

yoursel f  Mr Chaskalson have said now I  want to know the 

quest ion that  Mr Mpofu wanted to put  to Mr Gordhan 

because then in the l ight  of  what everyone has sa id I  can 

see whether i t  is something we should go into or not .  

ADV MPOFU SC:   Yes.   Thank you Chai r.   Chai r  rea l ly al l  I  

am saying is Mr Chaskalson correct ly says that  the – unless 

i f  the rul ing is ampl i f ied as he cal ls i t  but  the rul ing was 

ampl i f ied by the wi tness.   Because I  asked him do you even 

though – even though that  you accept  that  the charges were 20 

not  la id against  you?  Do you stand by the rest  of  the 

accusat ion?  Remember Chair  we are not  – this  is not  a  

game – a l i t t le game.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Of  one word here or one word there.  
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CHAIRPERSON:   Ja.  

ADV MPOFU SC:   The gist  of  the accusat ion is that  i t  is one 

cont inue on.   Remember the evidence of  the wi tness is that  

there is a conspi racy.  

CHAIRPERSON:   Mr Mpofu let  us… 

ADV MPOFU SC:   With the NPA and so on.  

CHAIRPERSON:   Let  us – let  me hear formal ly the quest ion 

you want to put  to  him.  

ADV MPOFU SC:   Yes Chair  can I  make another proposal? 

CHAIRPERSON:   Ja.  10 

ADV MPOFU SC:   Yes just  for the sake of  progress.   The – 

the – I  am – I  wi l l  come back to th is to th is quest ion.   So 

what I  wi l l  do is I  wi l l  start  wi th the issue of  the rogue uni t  

which was the subject  matter of  the complaint  and then we 

can come back to whether the Pi l lay issue can also be 

covered.    

CHAIRPERSON:   Okay al r ight .   We can do that  we are at  

s ixteen minutes past  s ix that  I  th ink means you have had – is 

your watch – does your – what does your watch say i t  does? 

ADV MPOFU SC:   My watch says wel l  we started around 20 

about twelve and then we had … 

CHAIRPERSON:   I  th ink you have had six hours at  least? 

ADV MPOFU SC:   No.  

CHAIRPERSON:   How much have you had? 

ADV MPOFU SC:   I  am – unless i f  we had started at  ten.   I t  
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is s ix now.   

CHAIRPERSON:   Wel l  my watch says seventeen minutes 

past  s ix.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Does yours say six? 

ADV MPOFU SC:   S ix that  is what I  am – ja e ighteen 

something.  

CHAIRPERSON:   Ja okay.  

ADV MPOFU SC:   The – so I  am saying we started around 

about  10 

CHAIRPERSON:   Quarter past  .  

ADV MPOFU SC:   Twelve – quarter past  twelve and we had 

a one hour break.  

CHAIRPERSON:   No we started at  hal f  past  eleven.  

ADV MPOFU SC:   No that  was Mr Chaskalson.  

CHAIRPERSON:   Oh you mean yoursel f .   Ja you started at… 

ADV MPOFU SC:   Ja,  no when I  say we I  mean mysel f .  

CHAIRPERSON:   Ja yes ja okay no,  no.   What t ime was i t?  

ADV MPOFU SC:   About quarter past  twelve.  

CHAIRPERSON:   Quarter past  twelve.  20 

ADV MPOFU SC:   Yes I  do not  want to  mislead.   And so let  

us say for argument sake take away the … 

CHAIRPERSON:   Because I  have compensated… 

ADV MPOFU SC:   Let  us take away the break – the one hour  

break and take away the other smal l  breaks then we can say 
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we started at  hal f  past  one – let  us say.  

CHAIRPERSON:   Wel l  we – we d id not  count  – I  d id not  

count  the lunch break.  

ADV MPOFU SC:   The hour.  

CHAIRPERSON:   And whenever we had a break I  added.  

ADV MPOFU SC:   No,  no Chai r  I  accept  that .  

[ ta lk ing over one another]  

CHAIRPERSON:   Yes you accept  that  ja.  

ADV MPOFU SC:   Because the real i ty is that  the t ime now is  

twenty past  s ix.  10 

CHAIRPERSON:   Yes,  yes.  

ADV MPOFU SC:   So I  am saying i f  you – i f  you take away 

the one hour  break f rom the twenty past  s ix then you have – 

okay let  us say i t  is quarter past  s ix to make i t  easy.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   That  would be six hours f rom quarter past  

twelve f rom when we started.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Then minus the one hour lunch.  

CHAIRPERSON:   Lunch.  20 

ADV MPOFU SC:   That  is f ive hours.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   And then minus the short  breaks let  us 

say they al l  total  to – then i t  is about  four – four and a hal f .  

CHAIRPERSON:   Okay I  do not  know [00:18:56]  but  I  th ink 
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you… 

ADV MPOFU SC:   That  al l  starts at… 

CHAIRPERSON:   But  I  th ink you – Ms Le Roux what is your  

understanding of  how much t ime we have had?  I  just  want 

us to be on the same page more or less.  

ADV LE ROUX:   Yes Chair  i t  obviously feels much longer but  

i t  is probably about f ive [00:19:15]  hours.  

CHAIRPERSON:   About f ive hours.  

ADV LE ROUX:   That  we have used.  

CHAIRPERSON:   Okay a lr ight .  10 

ADV LE ROUX:   But  i t  feels longer.  

CHAIRPERSON:   Okay Mr Chaskalson do you also say about 

f ive hours? 

ADV CHASKALSON SC:  I  am happy to go wi th everybody 

else’s ar i thmet ic Chai r.  

CHAIRPERSON:   Okay a lr ight .  

ADV MPOFU SC:   Wel l  i t  is not  about  f ive hours Chai r  unless 

i f  you take away al l  the short  breaks.   I t  is f ive hours i f  you 

take away only the lunch break.  So let  us be clear.   We 

cannot – i t  is impossible for i t  be f ive hours unless i f  we did 20 

not  have those other short  breaks.  

CHAIRPERSON:   Wel l  i f  somebody – i f  we started at  quarter  

past .  

ADV MPOFU SC:   Is we started at  quarter past  twelve.  

CHAIRPERSON:   Ja.  
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ADV MPOFU SC:   And we came up to quarter past  6 i t  is 6 

hours very simple thing – then i t  is s ix hours.   Right .  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   But  accept  that  we took… 

CHAIRPERSON:   A lunch hour.  

ADV MPOFU SC:   A one hour break.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   One hour and a few minutes.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   But  that  is f ine.  10 

CHAIRPERSON:   So you say i t… 

ADV MPOFU SC:   For lunch t ime.  Then al l  the other  breaks 

then subtract  f rom the f ive so how can i t  be the f ive i t  is 

impossible.  

CHAIRPERSON:   Oh you say – you say i t  would be what? 

ADV MPOFU SC:   Four and a hal f  hours.  

CHAIRPERSON:   The breaks … 

ADV MPOFU SC:   I  am rounding them off .   The breaks and 

the over … 

CHAIRPERSON:   I t  wi l l  be then – i f  on that  approach i t  20 

would be four hours.  

ADV MPOFU SC:   And a bi t .  

CHAIRPERSON:   E i ther e ight  minutes or f i f teen minutes or 

something l ike that  

ADV MPOFU SC:   Yes.   So on four and f i f teen minutes or  
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four and thi r ty I  am happy to l ive wi th four and thi r ty.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Thank you Chai r.  

CHAIRPERSON:   But  I  am raising that  so that  we can talk 

about  the way forward.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   No Chair  I  accept  that .  

CHAIRPERSON:   Yes.   At  th is stage  

ADV MPOFU SC:   At  least… 10 

CHAIRPERSON:   What is your assessment of  how much 

more t ime you are going … 

ADV MPOFU SC:   I  am sorry Chai r  dur ing the break I  have 

got  news.   One thing I  can assure you is that  we are not  

going to f in ish today.   Or at  least  I  am not  going to f in ish 

today.  

CHAIRPERSON:   Ja,  ja.  

ADV MPOFU SC:   But  I  thought  Chai r  we – I  could – 

because of  these other parked things including the one we 

have just  debated.  20 

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   So I  thought I  could start  wi th th is topic  

because depending on the arrears and the other issues.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   This – this could be my last  long topic.   
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So I  thought at  least  I  could start  wi th i t .  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   And see wel l  depending on everybody.  

CHAIRPERSON:   What is your assessment of  how long that  

topic might  take? 

ADV MPOFU SC:   Chair  you know despi te what I  have said I  

have been standing here since twelve f i f teen.   The – my 

assessment Chai r  – wel l  depending of  course on the 

answers.  

CHAIRPERSON:   Ja i t  depends on everything e lse ja .  10 

ADV MPOFU SC:   We could f in ish wi th that  topic at  seven 

maybe.  

CHAIRPERSON:   That  is an hour and a hal f .  

ADV MPOFU SC:   No that  is twenty minutes.  

CHAIRPERSON:   Oh I  am sorry – that  is yes – ja no,  no I  am 

wrong.  

ADV MPOFU SC:   That  is forty minutes.  

CHAIRPERSON:   About forty minutes ' t ime? 

ADV MPOFU SC:   Th ir ty nine now.  

CHAIRPERSON:   Ja forty minutes t ime.  And then af ter –  20 

af ter that  topic has been done would you be lef t  wi th the two 

quest ions that  have been parked or wi th another topic or 

other top ics? 

ADV MPOFU SC:   I  wi l l  be lef t  wi th bi ts and pieces Chair  but  

– and then wi th the – this other topic.  



30 NOVEMBER 2020 – DAY 315 
 

Page 256 of 315 
 

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   The one we are debat ing now.  

CHAIRPERSON:   Whatever would be lef t  you are – you think 

would take how much af ter you have done with a 

topic/ topics? 

ADV MPOFU SC:   Chair  p lease do not  ask me.  

CHAIRPERSON:   I  mean I  am not  going to  hold you to the 

minute.  

ADV MPOFU SC:   No,  no.  

CHAIRPERSON:   But  I  just  want to have an idea? 10 

ADV MPOFU SC:   Can I  just  have a minute Chair? 

CHAIRPERSON:   Ja.   Ja,  ja.  

ADV MPOFU SC:   I  th ink – I  th ink an hour and a hal f  Chai r.  

CHAIRPERSON:   Wel l  somewhere I  might  have to say this is  

al l  I  am giving you.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Make the best  out  of  i t .  

ADV MPOFU SC:   Wel l  Chai r  I  hope we do not  get  there.  

CHAIRPERSON:   No,  no I  hope we do not  get  there.  

ADV MPOFU SC:   No I  hope we do not  get  there 20 

Chairperson.  

CHAIRPERSON:   Because we should t ry and . . .  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   But  let  me check maybe we could go up to  

seven and see i f  you cover that  big  topic i f  everybody agrees 
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because at  th is stage we have got  to make – decide whether  

we cont inue for some t ime or whether we just  adjourn for  

another – another  day.  

ADV MPOFU SC:   Yes.  Okay Chai r  I  have another proposal .  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Ready.   I  have – I  have what one might  

cal l  a – no because this is – I  was going to cal l  i t  a sub-topic 

but  i t  is related to  the main topic  

CHAIRPERSON:   Ja – yes,  yes.  

ADV MPOFU SC:   Because I  thought I  – I  could – I  can t ry  10 

and do the sub-topic and then leave out  the rogue uni t  issue.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Completely.  

CHAIRPERSON:   Yes.   Okay… 

ADV MPOFU SC:   Because i f  and when we come back then 

Chair  and I  am just  t ry ing to project  for what I  wi l l  certainly  

be lef t  wi th ei ther that  topic.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   P lus this one.  

CHAIRPERSON:   Ja.  20 

ADV MPOFU SC:   And of  course depending on the rul ing.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   I t  could be one or  two or both yes.  

CHAIRPERSON:   Ja okay,  okay.  

ADV MPOFU SC:   Thank you.   Let  me t ry and do that  Chai r.  
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CHAIRPERSON:   Ja but  let  me just  check where Ms Le Roux 

in terms of  us going on this evening up to maybe seven to 

f in ish a part icu lar topic and then adjourning or ad journing 

now where do you stand? 

ADV LE ROUX:   Chai r.  

CHAIRPERSON:   We wi l l  a l l  want  i t  to f in ish today.  

ADV LE ROUX:   Chair  I  stand on the proposi t ion that  th is  

cross-examinat ion wi l l  f i l l  as much t ime as you give i t .   At 

some point  we are going to have to say no more.  

CHAIRPERSON:   Ja.  Ja.  10 

ADV LE ROUX:   So I  am certainly  in your hands I  am not  

sure i f  Minister Gordhan has any commitments tonight? 

CHAIRPERSON:   Ja I  am going to check wi th him.  

ADV LE ROUX:   But  I  – we are – I  am in your hands but  we 

wi l l  at  some point  have to say no more t ime.  

CHAIRPERSON:   You have f lexibi l i ty.   Ja,  ja.   Okay al r ight .   

Mr Chaskalson do you want to say something? 

ADV CHASKALSON SC:   Chair  I  am neut ral  on this one.  

CHAIRPERSON:   Yes.   Mr Gordhan what is  your si tuat ion?  

One opt ion is that  we might  cont inue maybe up to seven and 20 

see how far Mr Mpofu goes wi th what he cal ls the b ig topic  

or  other topics and then we adjourn to another date when he 

might  then f in ish and then there would be a re-examinat ion.   

How is your si tuat ion start ing wi th going on unt i l  sevenish or 

there about? 
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MINISTER GORDHAN:   So Chair  we group of  Ministers had a 

meet ing at  Nedlac at  about  six so I  have missed that  al ready 

on a very important  topic.   We could wel l  cont inue unt i l  

seven but  I  th ink that  we have got  to i f  I  may respect ful ly say 

so not  go perambulat ion I  mean there are speci f ic  rul ings 

that  you have given.   My – I  th ink the counsel  has argued 

that  part icular point  and we cannot just  have addi t ions to the 

issues wi l ly ni l ly.   So under your guidance seven – seven 

f i f teen is f ine for me and we must  get  over  wi th th is.   Thank 

you.  10 

CHAIRPERSON:   Let  us cont inue then Mr Mpofu and then 

maybe we wi l l  stop at  seven.  

ADV MPOFU SC:   Thank you Chai r.   Wel l  Chai r  I  have just  

received inst ruct ions of  which of  the – as I  said the main 

topic and the sub-topic.   Unfortunately i t  looks l ike I  have to  

start  wi th the main topic and as the Chair  says we wi l l  see 

how far we go.  

CHAIRPERSON:   Ja okay.  

ADV MPOFU SC:   Thank you.   Mr Gordhan you – you – Mr 

Moyane’s complaint  which you say was mot ivated by state 20 

capture and al l  the conspiracy and so on wi th the NPA and 

the Hawks.   The – before i t  was expanded you heard the 

debate that  we had.   Before i t  was expanded to deal  wi th the 

Pi l lay ret i rement i t  was based on the rogue uni t  a l legat ions.   

You agree wi th that? 
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MINISTER GORDHAN:   From what I  have read Chai r  i t  was 

in relat ion to what  I  cal l  the invest igat ive uni t  at  SARS yes.  

ADV MPOFU SC:   Yes okay sorry I  do not  want us to f ight  

about  terminology.   Your evidence is that  the – the – that  uni t  

I  wi l l  t ry  to  be as neutral  as possible.   Some people cal l  i t  

the rogue uni t  others cal l  i t  the so ca l led rogue uni t  but  

according to you i t  was cal led the Special  Projects Uni t  when 

i t  was formed and then later i t  was cal led the Nat ional  

Research Group and then when you lef t  i t  was ca l led the 

High Risk Invest igat ion Uni t  that  is the same uni t  we are 10 

talk ing about? 

MINISTER GORDHAN:   Yes.  

ADV MPOFU SC:   Yes thank you.   So as I  say when I  say 

rogue uni t  p lease do not  take i t  as i f  I  am being provocat ive.   

So I  wi l l  t ry to use – just  say the uni t  wherever I  can.   Okay.   

Now this is a very important  issue because i t  deals wi th – at  

least  i t  deals wi th the uncontroversial  part  of  the Chair ’s  

ru l ing namely that  the –the laying of  the charges around the 

rogue uni t  was ei ther mot ivated by state capture or  i t  was 

what a reasonable person in Mr Moyane’s posi t ion would 20 

have done put t ing aside the quest ion of  Mr Pi l lay.   But  i t  is 

also important  because as you know this is  a  matter of  

general  concern about – among South Af r icans there is a 

whole lot  of  contestat ion I  th ink is the only neutral  word I  can 

think of  now about the existence of  the rogue uni t  in the f i rst  
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p lace and secondly the lawfulness thereof .   Would you agree 

wi th that  summary? 

MINISTER GORDHAN:   I  am not  sure what is the quest ion.   

Are you asking me to agree to what sorry? 

ADV MPOFU SC:   The quest ion is would you agree wi th that  

summary?  What are you not  sure of? 

CHAIRPERSON:   Just  [ ta lk ing over one another] .  

MINISTER GORDHAN:   In terms of  the issue… 

CHAIRPERSON:   Just  ment ion the summary again.  

ADV MPOFU SC:   Yes.  10 

CHAIRPERSON:   Or bet ter proposi t ion you. . . [ intervenes]   

ADV MPOFU SC :    Yes,  Chai r.   I  was saying,  i t  is important .   

I t  is two-fold.   One, is the one that  I  have explained in that  i t  

wi l l  demarcate the real  issue in  th is cross-examinat ion,  

which is  whether  Mr Moyane in  laying the charges was 

mot ivated by State Capture mot ive.   Let  us cal l  i t  that .   

Which is your version.    

 Or  that  he was mot ivated by what any reasonable 

Commission of  SARS faced with – wi th what he was faced 

wi th,  would have done.  So I  said that  is the f i rst  importance.    20 

 Then I  said,  the other importance is a more general  

importance which goes beyond you and Mr Moyane, which is 

that  – th is is the quest ion that  is of  concern to  South 

Afr icans.   And there is a lot  contestat ion about i t .    

 And the thi rd proposi t ion is that  that  contestat ion 
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revolves mainly around two things.   One, the existence of  

the uni t .   And secondly,  i t  should ex ist  i ts lawfulness.   I  know 

i t  is a long summary.    

CHAIRPERSON :    I t  is bet ter. . .   I  was about to say,  why do 

you not  put  each one.  

ADV MPOFU SC :    Okay.  

CHAIRPERSON :    And let  h im deal  wi th each one.   Ja,  ja.  

ADV MPOFU SC :    Okay.   But  I  am t rying to save t ime. 

CHAIRPERSON :    Ja,  ja.  

ADV MPOFU SC :    Do you accept  that  there is general  10 

interest  in the act iv i t ies,  legal  or otherwise,  of  the Rogue 

Uni t  amongst  South Af r icans? 

MINISTER GORDHAN :    But  I  do not  know about the 

general isat ion Chai r.   I f  I  can be helpful .   The issues that  Mr 

Mpofu raises.   A,  i t  is about  lawfu lness.   B,  there are the 

charges where i t  re lated to State Capture.  

CHAIRPERSON :    Hang on Mr Gordhan.  I  have just  asked 

him to deal  wi th one at  a  t ime because i t  can be confusing i f  

there are too many proposi t ions put  at  the same t ime.  

ADV MPOFU SC :    Yes.   No,  that  . . . [ intervenes]   20 

CHAIRPERSON :    The f i rst  one that  he has put  to you is th is 

one.   He says.   Do you agree that  there is a general  publ ic 

interest  or interest  f rom the publ ic in the act iv i t ies of  the 

uni t?  Whether those act iv i t ies were legal  or not  legal ,  do 

you agree that  general ly speaking,  the publ ic is interested in 
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what  that  uni t  used to do? 

MINISTER GORDHAN :    Wel l ,  Chair  what I  wi l l  say to that  

proposi t ion is that  the real  interest  is,  why was there so 

much fake news around this uni t?   Why were leaks taking 

place to the Sunday Times f rom SARS at  var ious stage?  

  And why,  when in the face of  an opinion f rom Advocate 

Mefengo(?) and Khumalo dated the 1s t  of  September 2015, in  

the possession of  Mr Moyane, th is narrat ive st i l l  cont inues?   

 So the concern,  real ly,  as I  would formulate i t ,  is  why is  

there this repeated reference to the so-cal led rogue 10 

element?   

 And al l  the suggest ions about rogue behaviour,  perhaps 

except  one,  which is quest ionable,  have been this  proof .   

There has been – the issue of  evidence have been 

. . . [ intervenes]   

[Part ies intervening each other – unclear]  

CHAIRPERSON :    Hang on,  hang on,  hang on.   We do not  

make progress when you do not  answer the quest ion that  is  

asked.   We make progress i f  you answer the quest ion 

because then Mr Mpofu can move on to the next  quest ion.    20 

 His quest ion was simply whether  you accept  the 

proposi t ion that  the publ ic,  general ly,  is interested in  

knowing about the act iv i t ies of  that  uni t ,  whether those 

act iv i t ies were legal  or not  legal .   Do you . . . [ intervenes]   

MINISTER GORDHAN :    No,  I  would not  accept  the 
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proposi t ion.  

CHAIRPERSON :    You do not  accept  the proposi t ion? 

MINISTER GORDHAN :    No.  

CHAIRPERSON :    A lr ight .   Mr Mpofu.  

ADV MPOFU SC :    I  am . . . [ intervenes]   

CHAIRPERSON :    Ja,  Mr Gordhan does not  accept  the 

proposi t ion that  . . . [ intervenes]   

ADV MPOFU SC :    Yes,  that  the publ ic has an interest  in the 

rogue.. .    

CHAIRPERSON :    Yes.  10 

ADV MPOFU SC :    No,  that  is f ine.  

CHAIRPERSON :    Yes.   H’m.  

ADV MPOFU SC :    Chai r,  i f  I  may?  I  apologise.   My jun ior 

was just  ass ist ing me with something.  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    Just . . .   You remember there was a debate 

when Mr Gordhan denied that  he had used the word gossip? 

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    Ear l ier on.  

CHAIRPERSON :    Yes.  20 

ADV MPOFU SC :    My team has checked the t ranscr ipt .   He 

did use that  word.    

CHAIRPERSON :    H’m.  

ADV MPOFU SC :    So I  thought something was playing wi th  

my ears.  
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CHAIRPERSON :    Yes,  okay.  

ADV MPOFU SC :    But  anyway.   That  is maybe a matter of  

. . . [ intervenes]   

CHAIRPERSON :    Okay,  I  th ink. . .   Ja.   Mr Gordhan and his  

counsel  can check as wel l .  

ADV MPOFU SC :    They can note i t ,  yes.  

CHAIRPERSON :    Ja.   Okay al r ight .  

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    Mr Mpofu.  

ADV MPOFU SC :    Okay.   Did you hear  that  Mr Gordhan, that  10 

you did say you rel ied on gossip?  Can you deny i t?  

MINISTER GORDHAN :    I  hear  what you are saying.   But  let  

us get  back to the issue.  

ADV MPOFU SC :    No,  that  is the issue now.  You – do you 

accept  that  you l ied when you said that  you did not  use the 

word gossip? 

MINISTER GORDHAN :    I  d id not  l ie.   I  might  have been 

mistaken.   And i f  there is proof  of  that  in the t ranscr ip t ,  I  wi l l  

concede that .  

ADV MPOFU SC :    Thank you.   Alr ight .   Now.. .   Okay 20 

. . . [ intervenes]   

MINISTER GORDHAN :    I  do not  have any reason 

Chairperson to l ie .  

CHAIRPERSON :    H’m.  

ADV MPOFU SC :    Yes.  
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CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    Wel l ,  that  is what they al l  say.  

CHAIRPERSON :    H’m.  

MINISTER GORDHAN :    Indeed.  

ADV MPOFU SC :    So. . .   The. . .   Okay the next  proposi t ion 

then was.   Insofar as anybody is interested in the – or at  

least ,  i t  has been,  as you say informat ion and misinformat ion 

and you are qui te correct ,  around the issue of  the uni t .  

 But  do you agree wi th my second proposi t ion that  

informat ion,  misin format ion,  even propaganda, I  would go as 10 

far.   These were two topics,  namely the ex istence of  the uni t  

and i f  i t  is existed,  i ts lawfu lness.    

CHAIRPERSON :    I  am sorry Mr Mpofu . . . [ intervenes]   

MINISTER GORDHAN :    Yes? 

CHAIRPERSON :    Hang on.   I  am not  sure about the 

propaganda and whatever . . . [ intervenes]   

ADV MPOFU SC :    Ja,  okay let  . . . [ in tervenes]   

[Part ies intervening each other – unclear]  

ADV MPOFU SC :    . . .misinformat ion.  

CHAIRPERSON :    Ja,  20 

ADV MPOFU SC :    I  wi l l  st ick wi th the words of  the wi tness.   

Ja,  he says correct ly that  there had been a lot  of  informat ion 

and misinformat ion.  

CHAIRPERSON :    Okay.  

ADV MPOFU SC :    I  do not  have to add propaganda.  
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CHAIRPERSON :    Okay.  

ADV MPOFU SC :    So I  am saying,  as far as that  informat ion 

and misinformat ion,  does he accept  that  i t  deals broadly wi th 

those two topics?  In other words,  existence and lawfulness.  

CHAIRPERSON :    Oh,  okay al r ight .  

ADV MPOFU SC :    Thank you,  Chai r.  

CHAIRPERSON :    So your answer Mr Gordhan was yes? 

MINISTER GORDHAN :    Yes.  

CHAIRPERSON :    Ja,  okay.  

ADV MPOFU SC :    Yes.   So the – you – the uni t  d id ex ist .   10 

Let  us put  that  to bed once and for al l .   Correct? 

MINISTER GORDHAN :    Yes.  

ADV MPOFU SC :    And you,  Mr Gordhan played a major part  

in i ts format ion.    

MINISTER GORDHAN :    No.   I  p layed a part  in request ing 

Chairperson the then Minister of  Finance to approve certain  

funding for a uni t  where the Nat ional  Intel l igence Agency,  as 

they were cal led then,  and SARS could cooperate on issues 

l ike the smuggl ing of  c igaret tes,  abalone and other forms of  

i l l ic i t  t rade.   That  did not  work out ,  as I  have explained in my 20 

statement of  November 2018.    

 Secondly,  the threat  of  i l l i c i t  t rade exist  today in  South 

Afr ica very ser iously,  part icular ly those who smuggles 

cigaret tes and making a lot  of  money out  of  i t ,  which has 

happened under the pandemic.   And . . . [ intervenes]   



30 NOVEMBER 2020 – DAY 315 
 

Page 268 of 315 
 

[Part ies intervening each other – unclear]  

CHAIRPERSON :    I  am sorry.   Is  that  connected wi th the 

uni t?  

MINISTER GORDHAN :    Yes.  

ADV MPOFU SC :    I  am simply asking i f  i t  . . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV MPOFU SC :    Okay.   I  am sorry Mr Gordhan.  

CHAIRPERSON :    What you are simply asking Mr Mpofu? 

ADV MPOFU SC :    Yes,  whether – and I  use the word large.   

I  am withdrawing i t .  10 

CHAIRPERSON :    Oh,  the . . . [ intervenes]   

ADV MPOFU SC :    I  am saying whether you pract ise 

pressure(?) in the decision to establ ish the uni t .  

CHAIRPERSON :    Oh,  okay al r ight .   Not  the detai ls 

whatsoever? 

ADV MPOFU SC :    Ja,  the pandemic.  

CHAIRPERSON :    Okay.   So I  th ink Mr Mpofu says,  a l l  he is  

interested in at  th is stage is whether you played a large part  

. . . [ intervenes]   

ADV MPOFU SC :    No,  I  am doing away wi th large 20 

. . . [ intervenes]   

CHAIRPERSON :    No,  not  the large party? 

ADV MPOFU SC :    Ja.  

CHAIRPERSON :    You played . . . [ intervenes]   

ADV MPOFU SC :    Ja,  whether  you part ic ipated in the 
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decision to establ ish the uni t .  

CHAIRPERSON :    You part ic ipated in the decision to 

establ ish the uni t .  

MINISTER GORDHAN :    So Chai rperson,  be pat ient  wi th me.  

You see he inter-uses the words l ike large.   I  begin to 

answer the quest ion on the basis of  the word large.   Then 

the word is wi thdrawn and then I  am accused of  al l  sorts of  

th ings.  

ADV MPOFU SC :    No . . . [ intervenes]   

MINISTER GORDHAN :    So let  me conduct  the quest ion 10 

. . . [ intervenes]   

[Part ies intervening each other – unclear]  

CHAIRPERSON :    Hang on Mr Gordhan.  

MINISTER GORDHAN :    Can I  f in ish please Chai rperson?  

Can I  f in ish to the answer to a quest ion . . . [ intervenes]   

CHAIRPERSON :    Before you proceed Mr Gordhan.  

MINISTER GORDHAN :    Chair? 

CHAIRPERSON :    I  just  want to say.   I  th ink Mr Mpofu,  when 

he wi thdraws the word large,  he t r ies – he is t ry ing to say 

something that  you are l ikely. . .   Or rather,  he is t ry ing to 20 

reach a point  where the two of  you wi l l  meet because i f  he 

says large,  you might :   I  p layed some part  but  i t  was not  

large.  

 So at  least ,  he just  wants to see whether you wi l l  say:   

Yes,  I  p layed some part .   Whether  you cal l  i t  large or smal l ,  
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let  us not  get  into that  but  I  p layed some part .  

 That  is what -  he is t ry ing to avoid arguments about  

whether i t  was a large part  or not  a large part .    

MINISTER GORDHAN :    Happi ly Chai rperson.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    So wi th respect .   I t  started wi th the 

word large.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    The word is out .   And the quest ion 

is:   Did I  part ic ipate?  Yes 10 

CHAIRPERSON :    Yes,  okay al r ight .   Thank you.   Mr Mpofu.  

ADV MPOFU SC :    Ja.   Thank you.   Thank you Chair  for your  

assistance.   And you part ic ipated in the decision to establ ish 

the uni t  and when you did so i t  was in February 2007.  

MINISTER GORDHAN :    I  cannot remember the dates 

Chairperson.  

ADV MPOFU SC :    Wel l ,  you said i t  was done in 2007 when 

you were answering the 27 quest ions.   Does that  help you? 

MINISTER GORDHAN :    Thank you for alert ing me now.  

ADV MPOFU SC :    So you accept  that  you part ic ipated in the 20 

decision to establ ish the uni t  in February 2007? 

MINISTER GORDHAN :    Chai rperson,  i f  i t  appears in the 

answer to the 27 quest ions,  I  accept  i t .   The only point  I  am 

making.  

CHAIRPERSON :    Yes? 
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MINISTER GORDHAN :    Is  that  I  cannot remember al l  of  

those dates and a l l  of  the act iv i t ies.    

CHAIRPERSON :    Yes.   Wait .   So . . . [ intervenes]   

ADV MPOFU SC :    You cannot remember i t  now?  That  is  

. . . [ intervenes]   

CHAIRPERSON :    So your answer is.   I f  that  is what you said 

in one of  your answers to the 27 quest ions,  you accept  that  

that  would be the date? 

MINISTER GORDHAN :    Whatever date there is Chai rperson. 

CHAIRPERSON :    Yes,  okay.  10 

ADV MPOFU SC :    Yes.   And the – at  the t ime, the manager 

of  the uni t  reported to the one and only we spoke about,  

Mr Pi l lay and Mr Pi l lay reported to you.   Correct? 

MINISTER GORDHAN :    Correct .  

ADV MPOFU SC :    Yes.   And the uni t  was intended – and I  

want to say this careful ly.   The intent ion when the uni t  was 

formed was that  i t  should be housed at  Nat ional  Intel l igence 

Agency.   Correct? 

MINISTER GORDHAN :    No,  as my recol lect ion goes.   The 

f i rst  answer is no.   And the second is that ,  as far  as my 20 

recol lect ion goes,  i t  was supposed to be a jo int  venture but  I  

cannot remember whether there was a locat ion in the NIA or  

wi th SARS i tsel f .    

ADV MPOFU SC :    Okay.  

MINISTER GORDHAN :    I  can look at  the cabinet  memo or  



30 NOVEMBER 2020 – DAY 315 
 

Page 272 of 315 
 

some document to conf i rm that  but  that  is nei ther here nor  

there.  

ADV MPOFU SC :    Yes.   Wel l ,  I  wi l l  jog your  memory 

because you have spoken about something else.   I  was 

going to go to,  which was a request  that  you made to the 

Minister of  Finance,  Minister Trevor  Manuel  for  the funding 

of  the establ ishment of  the uni t .   You remember that? 

MINISTER GORDHAN :    Yes.  

ADV MPOFU SC :    Okay.   Do you at  least  accept  that  that  

funding was asked for on the basis that  the in i t ia l  intent ion 10 

was to employ and t rain the members of  the uni t  and then to 

t ransfer them to NIA where they would cont inue to funct ion 

as a uni t  in NIA dedicated to SARS? 

MINISTER GORDHAN :    I  w i l l  not  dispute i t  Chai r  but  I  

cannot conf i rm i t  r ight  now.  

ADV MPOFU SC :    Okay.   You cannot d ispute that  that  was 

the intent ion,  or rather,  the gist  o f  the let ter you sent  to  

Minister Manual  that  you wanted money so that  the. . .   I  am 

sorry Chai r.  

CHAIRPERSON :    Okay.  20 

ADV MPOFU SC :    Yes.   The let ter I  am referr ing you to is 

that  – appears on 375 Chai r.  

CHAIRPERSON :    In. . .  

ADV MPOFU SC :    Oh. 

CHAIRPERSON :    In which bundle? 
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ADV MPOFU SC :    Maybe Mr Chaskalson can help us?  In 

my bundle i t  is TFM-275.  That  is the bundle that  was given 

by the. . .  

CHAIRPERSON :    Okay i t  must  be the other bundle because 

this one does not  have 375(s ic).  

ADV MPOFU SC :    Ja.    

MINISTER GORDHAN :    Chairperson,  I  am not  disput ing 

what that  let ter says.    

ADV MPOFU SC :    I  am . . . [ intervenes]   

MINISTER GORDHAN :    A l l  I  am saying is Chairperson 10 

. . . [ intervenes]   

CHAIRPERSON :    Ja,  Mr Gordhan . . . [ intervenes]   

[Part ies intervening each other – unclear]  

MINISTER GORDHAN :    [ Indist inct ]   

CHAIRPERSON :    Mr Gordhan says he does not  dispute 

what the let ter says.  

ADV MPOFU SC :    Ja.   Oh, no,  no.  

CHAIRPERSON :    Yes,  yes.   So can we move on? 

ADV MPOFU SC :    No,  no,  no.   I t  is f ine.   You said you 

cannot remember.   I  am reminding you.   I  am saying,  you – 20 

the let ter,  i t  says:   Dear Minister.   I t  is f rom you,  correct?  

Signed P Gordhan, Commission of  SARS. 

CHAIRPERSON :    Ja,  I  th ink you must proceed because he 

said he is not  d isput ing what . . . [ intervenes]   

MINISTER GORDHAN :    I  am not  disput ing . . . [ intervenes]   
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CHAIRPERSON :    . . .about  the let ter.  

ADV MPOFU SC :    No,  I  am not  interested in that .  

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    I  am saying,  was the let ter sent  by you to 

Minister Gordhan(sic)?  To Minister Manuel .  

MINISTER GORDHAN :    No,  no.   To  Min ister Manuel .  

ADV MPOFU SC :    Yes,  correct .   And the heading of  the 

let ter  at  TFM-275 is:   To fund an intel l igence capabi l i ty 

wi thin NIA in support  of  SARS.  That  is the heading you put  

on your let ter.   Correct? 10 

MINISTER GORDHAN :    I  accept  that ,  i f  i t  is there.  

ADV MPOFU SC :    Ja.  

CHAIRPERSON :    What is the date of  the let ter? 

MINISTER GORDHAN :    I t  is. . .   Chai r,  275.   I t  is dated. . .   Or  

at  least ,  Mr Gordhan signed i t  on the 02/02/2007 but . . .   No,  

no,  no.   I   am sorry.    But  Mr Pi l lay,  I  th ink.    

CHAIRPERSON :    That  is eight  . . . [ intervenes]   

ADV MPOFU SC :    Mr Gordhan f i led i t  on the 

8 t h  of  February 2007.  

CHAIRPERSON :    February 2007.  20 

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    Okay.   I t  is a  let ter Mr Gordhan you 

appeared to have sign on the 8 t h maybe of  the second 

month,  2007 addressed to Minister  Manuel .   Yes,  Mr Mpofu 

cont inue.  
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ADV MPOFU SC :    Thank you.   Wel l ,  let  me – whi le I  am at 

i t ,  let  me just  – I  wi l l  read the let ter.  

CHAIRPERSON :    Ja.  

ADV MPOFU SC :    Yes.  

“Dear Minister.   To f ind the special  capabi l i ty wi thin  

in NIA in support  of  SARS.  

1.  Purpose  

To seek approval  to fund special  capabi l i ty wi thin  

NIA to supply SARS and law enforcement wi th the 

necessary informat ion to invest  i l l i c i t  economy.  10 

2.  Discussion  

Col lect ing tact ical  intel l igence and var iable 

means penetrat ing and intercept ing organised 

cr ime syndicates.    

This is an act iv i ty  which SARS does not  have the 

capabi l i ty including the legislat ive mandate to  

manage and to understand act iv i ty. ”  

 And then you say:  

“Discussions are taking place wi thin Nat ional  

Inte l l igence to supplement SARS in terms of  20 

capabi l i ty.    

NIA is wi l l ing to create a r ing- fence capabi l i ty.   

Provided funds are made avai lable to cover  

personnel  costs.    

A l l  other costs wi l l  be covered by NIA.   NIA is wi l l ing 
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to formul ise the departmental  arrangement to  an 

NAU.   

We, therefore,  request  that  NIA’s budget be 

increased to fund the creat ing of  th is special  

capabi l i ty.    

The est imated personnel  wi l l  cost  R 13.1 mi l l ion for  

2007/2008, R 17 mi l l ion for 2008/2009 and 

R18 6 mi l l ion for 2009/2010. ”  

 And then again,  you say:  

“Recommendat ion:  10 

Request  to fund the creat ion of  a special  capabi l i ty 

in NIA to support  SARS.  I t  is st rongly recommended 

an approval  f rom the minister is requi red. ”  

 And then i t  was signed by the Genera l  Manager.   I  th ink 

i t  was Mr P i l lay.   And then you.   And then the Deputy-

Minister,  who was then Mr Moleket i .   S igned.    

 But  he said,  supported.    

“However,  th is is a st range way of  execut ing what I  

regard to be an economic mandate of  NIA.  

I t  seems though i t  is an add on,  ra ther than part  of  20 

NIA’s mandate.”  

 But  he approved i t ,  subject  to that .   And then Minis ter  

Manuel  also approved i t .   And. . .   Sorry.    

 My quest ion was simply that  th is is  just  to ref resh your  

memory.   Do you accept  that  the format ion of  the uni t  which 
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you were part  of  was intended to be a part  of  NIA.   And I  am 

sure now that  the answer is yes.   

MINISTER GORDHAN :    Yes.  

MINISTER GORDHAN :    Thank you.  

CHAIRPERSON :    Yes.   Thank you.   Ms Le Roux.  

MS LE ROUX :    Chai r,  i t  is now my turn to read to you.    

CHAIRPERSON :    [ laughs]  

MS LE ROUX :    Because in your 2018/2019 rul ing.  

CHAIRPERSON :    Yes.  

MS LE ROUX :    Paragraphs 63 and 64.  10 

CHAIRPERSON :    Ja.  

MS LE ROUX :    Yes.  

“Mr Moyane appl ied for leave to cross-examine on 

the al leged Rogue Uni t . . .  

 What is ca l led the Rouge Uni t  but . . .  

“ . . . the al leged Rogue Uni t ,  i ts  existence and 

lawfulness.  

We noted the fol lowing.   The appl icant  does not  say 

under th is theme what i t  is that  Mr Gordhan said in  

his aff idavi t  or evidence before this Commission that  20 

impl icated him in State Capture or corrupt ion in  

regard to the uni t .  

Interest ingly,  the appl icant  states in paragraph 30.1 

of  his founding aff idavi t  under the theme, the issue 

play a cent ral  ro le in that  the existence and 
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lawfulness of  the (again) Rouge Uni t . . . ”  

 Perhaps that  is the uni t  we should be looking at .  

“ . . .was repeatedly and independent ly exhausted.   The 

l ikes of  Minister Gordhan false ly assert  that  that  is  

not  the case.    

In th is regard,  I  at tach a copy of  the Sekukane report .  

I  wi l l  soon provide a copy of  the KPMG report  in due 

course. ”  

 That  is quot ing Mr Moyane.  Then at  paragraph 64,  you 

make the fol lowing rul ing:  10 

“The quest ion ar ises.   I f  the existence and lawfulness 

of  the a l leged Rogue Uni t  has been repeatedly and 

independent ly exhausted,  why is i t  necessary in the 

best  interest  of  the funct ion of  the Commission to  

al low cross-examinat ion on i t?  

In his apposing aff idavi t ,  Mr Gordhan points out  that  

the SARS Commission considered those issues in  

regard to the uni t ,  concluded the uni t  was lawfu l . ”  

 And then this is the cr i t ical  part :  

“For the reason that  the appl icant  does not  state 20 

how and where in his  aff idavi t  and oral  evidence 

Mr Gordhan impl icated him in regard to the uni t .  

I  am of  the view that  there is no proper basis for me 

to grant  the appl icant  leave to cross-examine on the 

issue.”  
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 So you already ru led at  the existence and lawfulness of  

the uni t  is not  for  cross-examinat ion because he never  

impl icated Mr Moyane about i t .    

CHAIRPERSON :    Wel l ,  you see . . . [ intervenes]   

MS LE ROUX :    So i f  we can move on to why he made the 

charges,  rather than going back to 2009 and ear l ier and 

working out  how the uni t  came.  That  is the very th ing that  

you said we do not  need to waste th is Commission’s t ime on.  

CHAIRPERSON :    You see,  why we . . . [ intervenes]   

MS LE ROUX :    Because otherwise the rul ing does not  mean 10 

anything.  

CHAIRPERSON :    You see,  you know how we got  there 

Ms Le Roux?  You know how we got  there?  Mr Gordhan in 

his clar i f icatory aff idavi t  said things that  he has not  said 

ear l ier on and speci f ical ly said Mr Moyane had engaged in  

act iv i t ies in order to pursue the State Capture Project .    

 And insofar as,  i f  you are saying to me, that  does not  fa l l  

wi th in the latest ,  the last  ru l ing.   I f  you say i t  does not  fa l l  

wi th in that ,  then that  is – we can look at  that .  

 But  the al legat ions that  Mr Gordhan made in the 20 

clar i f icatory aff idavi t ,  despi te  the fact  that  I  had said in my 

earl ier rul ing,  in the di rect ions.   This was not  intended to 

expand what i t  had been said.    

 He made the al legat ions that  he made because they 

were so important  when he says somebody had been 



30 NOVEMBER 2020 – DAY 315 
 

Page 280 of 315 
 

engaged in act iv i t ies of  State Capture that  was pursuing the 

agenda of  State Captur ing which is what we are looking at .    

MS LE ROUX :    Yes.  

CHAIRPERSON :    So that  is how i t  came to be al lowed to 

that  extent .  

MS LE ROUX :    Yes,  Chai r.   But  the clar i f icatory aff idavi t  and 

Mr Moyane’s aff idavi t  in response to that  and your  

November 2019 rul ing,  set t ing out  the ATE f ive quest ions on 

this topic,  are st i l l  a l l  narrowly focussed on when Mr Moyane 

lays charges.    10 

 Why d id he do that  and why does Minister Gordhan say 

that  he was not  a reasonable SARS Commissioner?   

 We are now.. .   What we are t raversing now is the ent i re  

uni t ’s narrat ive and t ry ing to resurrect  i t ,  using your 

Commission.  

CHAIRPERSON :    Ja-no . . . [ intervenes]   

MS LE ROUX :    And that  is what I  object  to.  

CHAIRPERSON :    No,  you see.   I f  you say – i f  you look at  

the last  rul ing,  i t  is so narrow and Mr Mpofu is now going 

wider.   I  th ink that  would be legi t imate to look at  that  and 20 

then you have to say what fa l ls  wi thin the narrow ambit  and 

what fa l ls outside the narrow ambit  of  that .  

MS LE ROUX :    Yes,  s i r.  

CHAIRPERSON :    Ja.  

MS LE ROUX :    So I  d id not  object  when my learned f r iend 
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was asking quest ions about:   Do you accept  that  the publ ic  

has been interested in th is idea that  there is a Rogue Uni t  

. . . [ intervenes]   

CHAIRPERSON :    Ja,  yes.  

MS LE ROUX :    . . . that  came from the Sunday Times.  

CHAIRPERSON :    Yes.  

MS LE ROUX :    And do – are – you know, do you accept  al l  

of  that? 

CHAIRPERSON :    Ja.  

MS LE ROUX :    That  is arguable wi thin your lat ter rul ing.  10 

CHAIRPERSON :    Yes.  

MS LE ROUX :    So now go back and t ry  to cross-examine on 

the quest ion of  existence and lawfulness of  the uni t ,  as 

opposed to,  let  us get  to the t ime period . . . [ intervenes]   

CHAIRPERSON :    Okay,  ja.  

MS LE ROUX :    . . .where the Sunday Times is saying there is 

a Rogue Uni t .  

CHAIRPERSON :    I  understand your  point ,  ja.  

MS LE ROUX :    And 12-days later,  Mr Moyane goes and lays 

a cr iminal  charge.  20 

CHAIRPERSON :    Ja,  I  understand your point .  

MS LE ROUX :    Let  us focus on that ,  rather  than we had a 

Rogue Uni t  . . . [ intervenes]   

CHAIRPERSON :    So I  understand your point .   I  understand 

your point .   Ja,  ja.  
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MS LE ROUX :    Thank you.  

CHAIRPERSON :    Mr Mpofu,  you understand the point? 

ADV MPOFU SC :    I  do Chai r  but  i t  is a non-point .   The – 

what I  am – real ly,  I  do not  even know why we are here.   A l l  I  

was asking Chair  is  a  very s imple quest ion in the l ine that  

my learned f r iend says i t  is acceptable.   I t  is just  that  the 

answer that  I  got  was that  the wi tness could not  remember 

that  the uni t  was actual ly to be housed at  NIA. 

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    So that  is the only reason I  had to go 10 

back and remind him. 

CHAIRPERSON :    Yes.  

ADV MPOFU SC :    But  the quest ion is only that  o ld one,  

which was when – does he accept  that  in 2007 the intent ion 

was that  i t  must  be housed at  NIA?  Which is there is nothing 

wrong with that  because i t  is part  o f  the. . .   But  in anyway,  we 

are done with this  now.   

CHAIRPERSON :    Ja,  okay.  

ADV MPOFU SC :    I  cannot – the quest ion has not  even 

been answered.  20 

CHAIRPERSON :    Okay let  us move on then.  

ADV MPOFU SC :    Thank you,  Chai r.   And I  am 

. . . [ intervenes]   

CHAIRPERSON :    But  I  see we are at  f ive to seven.   I  am.. .  

ADV MPOFU SC :    Oh.   Okay Chai r.    
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CHAIRPERSON :    [ laughs]   Ja,  okay.  

ADV MPOFU SC :    I  promise this wi l l  be the. . .   I  just  want to 

– not  to leave i t  hanging.  

CHAIRPERSON :    Ja.  

ADV MPOFU SC :    So the point  I  am simply making is  that  

the reason why you wanted i t  to be housed at  NIA is because 

you knew that  lawful ly i t  could not  be housed at  SARS i f  i t  

was to have the capaci ty to gather intel l igence.   Correct? 

MINISTER GORDHAN :    There are dist inct ions in the law 

Chairperson about the word intel l igence and that  is what 10 

brought the opinions I  referred to .   Advocate Mefengo(?)  

when . . . [ indist inct ]  opinion on the 1s t  of  September 2015 

[Transmission distorted -  speaker is not  c lear. ]  

 And a simi lar response in and analyses in the response 

to the 27 quest ions,  draws that  dist inct ion.   There are things 

that  intel l igence agency are responsible for but  var ious 

government departments that  [Transmission dis torted -  

speaker is not  c lear. ]  col lect ing in format ion/ intel l igence on 

operat ional  matters that  affect  thei r  part icular mandate.  

 And that  is the part  that  responsibi l i ty.   [Transmission 20 

distorted -  speaker is not  c lear. ]  

 So what was intended was one thing.   What emerged 

was another,  which is work ing wi thin the SARS mandate and 

prescr ipts.   And the opinions are very clear . . . [ indist inct ]  

came up wi th and has been around, i t  looks l ike for about  
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f ive years in that  part icular regard.  

ADV MPOFU SC :    Yes,  okay.   Mr Gordhan,  I  understand 

that .   Bel ieve me, I  do not  want to get  into the advocates and 

so on.   I  am talk ing about you.   When you – because you are 

the one who wrote the let ter,  not  the advocate.    

 I  am saying the reason why you asked for i t  in  the 

manner which I  have read i t  out  to you,  which is that  i t  

should be housed at  NIA was because you knew that  in 

terms of  the Nat ional  Strategic Intel l igence Act  of  1994,  i t  

says that  that  act  prohibi ts the conduct ing of  convert  10 

intel l igence gather ing by structures other  than the Nat ional  

Defence Force,  the South Af r ican Pol ice Service and State 

Securi ty Agency.    

 Hence,  you were r ight  in your le t ter to ask Minis ter  

Manuel  to fund the uni t  that  i t  must  be housed at  NIA.   I t  is a 

simple thing.   You – i t  was for that  reason.    

 Otherwise,  you would . . . [ intervenes]   

MINISTER GORDHAN :    [ Indist inct ]  [Transmission dis torted -  

speaker is not  c lear. ]  

ADV MPOFU SC :    . . .you would have done i t  at . . . [ intervenes]   20 

MINISTER GORDHAN :    Can I  explain Chai r? 

ADV MPOFU SC :    Yes.  

CHAIRPERSON :    Yes.  

MINISTER GORDHAN :    I  d id not  get  involved d irect ly into 

the discussions.   I  was part  of  the whole – the development 
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of  an enforcement  st rategy and I  descr ibe that  to you when I  

appeared before you in November 2018.  

 And the enforcement evolved over  a per iod of  t ime, 

f i rst ly.   Secondly,  c lear ly,  as I  said – I  have just  completed 

my answer which says that  there are two or many types of  

intel l igence.  

 Let  us ca l l  i t  inte l l igence that  is the responsibi l i ty of  an 

intel l igence agencies in terms of  that  legislat ion and 

operat ional  intel l igence which vary(?) at  the departments 

col lect  f rom t ime to t ime.  And that  is the dist inct ion.  10 

 I f  the one col lapse which is the f i rs t  proposi t ion,  then we 

st i l l  needed informat ion as to how this funding of  c igaret tes 

happen.  Who is responsible?  Where does i t  go?  How does 

i t  get  into the marketplace?  And who are the key kingpins in 

th is part icular regard?   

 How does abalone smuggl ing happen out  of  th is 

count ry?  What do we lose in value?  What are the routes 

that  i t  actual ly t ravels?   

 Today,  the Department of  Environment,  for example,  at  

the f isher ies looks into that  matter.   I  do not  know how they 20 

do i t  or what they do but  I  am just  giv ing you another  

example,  where in general  terms, anybody who is law-

abiding would want to oppose i l l i c i t  t rade of  one kind or 

another because that  k ind of  i l l i c i t  t rade damages the South 

Afr ican economy.  
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 So when the NIA proposi t ion appeared to col lapse in  

discussions between SARS off ic ia ls and NIA off ic ia ls,  we 

nonetheless,  st i l l  required special isat ion and the capabi l i ty  

to understand the phenomena I  have just  descr ibed.  

ADV MPOFU SC :    Yes.   Thank you Mr Gordhan.  

CHAIRPERSON :    We are at  seven.  

ADV MPOFU SC :    Okay Chai r.   I  promise.   Can I  just  end off  

th is topic?  Just  th is po int .  

CHAIRPERSON :    Wel l ,  I  just  want to -  jus t  bear  in  m ind the  

te rms o f  tha t  pa rag raph 28 tha t  says what  Mr  Gordhan 10 

wou ld  be  cross-examinat ion  on .  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    As  you –  ja ,  okay.  

ADV MPOFU SC:    Yes,  no ,  no ,  I  am mindfu l ,  Cha i r.  

CHAIRPERSON:    Ja ,  okay.  

ADV MPOFU SC:    And I  am go ing  to  s t i ck  to  tha t .  

CHAIRPERSON:    Okay.  

ADV MPOFU SC:    The po in t  I  am mak ing ,  Mr  Gordhan,  i s  

a  s imp le  one,  tha t  the  –  you have conf i rmed the  ex i s tence 

o f  the  un i t ,  we a re  now ta lk ing  about  i t s  lawfu lness,  so  to  20 

speak.   And I  am say ing  to  you –  le t  me put  i t  th is  way,  

wou ld  you agree w i th  th is  summary?   

“ I t  became apparent  to  SARS tha t  i t  had to  enhance  

the  capac i ty  to  ga ther  in te l l igence  o f  invest iga t ing  -  

and invest iga te  o rgan ised c r ime.   
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 “ I t…”  

That  i s  SARS now,  

“…dec ided in  about  February  2007 to  se t  up  the  un i t  

to  penet ra te  and  in te rcept  the  ac t i v i t ies  o f  tax  and 

customs-re la ted  cr ime synd ica tes .   I t s  in i t ia l  

in ten t ion  was to  employ  and t ra in  the  members  o f  

the  un i t  and then  to  t ransfer  them to  NIA where  they  

wou ld  cont inue to  funct ion  as  a  un i t  ded ica ted  to  

SARS. ”  

We have covered tha t .   10 

“The NIA ,  however,  los t  appet i te  fo r  the  pro jec t  as  a  

resu l t  o f  wh ich  SARS dec ided to  re ta in  the  un i t  

w i th in  i t s  en forcement  d iv i s ion . ”  

I s  tha t  what  happened?  

MINISTER GORDHAN:    Jus t  exp la in  tha t ,  Cha i r.  

CHAIRPERSON:    A re  you –  where  are  you read ing  f rom? 

ADV MPOFU SC:    I  am read ing  f rom h is  s ta tement ,  Mr  

Gordhan ’s  s ta tement .  

CHAIRPERSON:    What  parag raph? 

ADV MPOFU SC:    I t  i s  paragraph 12.  20 

CHAIRPERSON:    So  tha t  he  can have a  look a t  i t .  

ADV MPOFU SC:    Paragraph 12 o f  your  s ta tement  to  the  – 

answer  to  the  …[ in tervenes]  

CHAIRPERSON:    I s  tha t  the  2018  one?  

ADV MPOFU SC:    No,  Cha i r.   
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CHAIRPERSON:    No?  

ADV MPOFU SC:    No,  no ,  no ,  no ,  no ,  no t  the  s ta tement  to  

the  Commiss ion ,  Cha i r.  

CHAIRPERSON:    I t  i s  answers  to  the  quest ions.  

ADV MPOFU SC:    I t  i s  the  answers  to  the  27  quest ions.  

CHAIRPERSON:    Okay,  do  you know where  to  f ind  i t?  

ADV MPOFU SC:    Have you got  tha t ,  Mr  Gordhan? 

MINISTER GORDHAN:    I  beg your  pardon?  

ADV MPOFU SC:    Do you have  your  answers  to  the  27  

quest ions?  10 

CHAIRPERSON:    Do you have your  answers  to  the  27  

quest ions?  

MINISTER GORDHAN:    No,  I  do  no t  have i t  in  f ron t  o f  me,  

no .  

ADV MPOFU SC:    Not  in  f ron t  o f  you .  Okay,  tha t  par t  I  

read f rom – we can sor t  i t  ou t ,  tha t  I  read was f rom 

paragraph 12 o f  your  answer.   

CHAIRPERSON:    Wel l ,  w i thout  h im see ing  i t ,  i t  m igh t  be  –  

un less  you take  i t  in  b i t s  and p ieces so  tha t  he  can 

unders tand,  ja .  20 

ADV MPOFU SC:    Yes,  okay.   Yes,  no ,  no .   Mr  Gordhan,  

rea l l y,  th is  i s  my las t  quest ion .   I  jus t  want  to  round  o f f  th is  

i ssue and I  w i l l  take  the  Cha i r ’s  suggest ion .   You say – and  

I  am sor ry,  I  thought  you had the  document  in  f ron t  o f  you.    

You say:  
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“ I t  became apparent  to  SARS tha t  i t  had to  enhance  

the  capac i ty  to  ga ther  in te l l igence  o f  invest iga t ing  -  

and invest iga te  o rgan ised c r ime. ”  

That  i s  the  f i rs t  sentence.   Do you remember  tha t?  

MINISTER GORDHAN:    Yes,  car ry  on .  

CHAIRPERSON:    Does tha t  r ing  a  be l l?   Ja .  

ADV MPOFU SC:    “ I t . . . ”  

Mean ing  SARS.  

“…dec ided in  about  February  2007 to  se t  up  the  un i t  

to  penet ra te  and  in te rcept  the  ac t i v i t ies  o f  tax  and 10 

customs-re la ted  c r ime synd ica tes . ”  

Do you remember  tha t?  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    And then the  next  sentence:  

“ I t s  in i t ia l  in ten t ion  was to  employ…”  

I t  i s  what  you have jus t  covered.  

“ I t s  in i t ia l  in ten t ion  was to  employ  and t ra in  the  

members  o f  the  un i t  and then to  t ransfe r  them to  

NIA where  they wou ld  cont inue to  funct ion  as  a  un i t  

ded ica ted  to  SARS. ”  20 

That  was the  g is t  o f  your  le t te r  to  Min is te r  Manue l ,  you  

remember  tha t  pa r t?  

MINISTER GORDHAN:    Yes.  

ADV MPOFU SC:    Yes.   Then here  is  the  par t .   Then you  

say:  
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“Then NIA ,  however,  los t  appet i te  fo r  the  pro jec t  as  

a  resu l t  o f  wh ich  SARS dec ided to  re ta in  the  un i t  

w i th in  i t s  en forcement  d iv i s ion . ”  

And I  am go ing  to  fo r  the  sake o f  p rogress –  and I  w i l l  

w i thdraw i t  aga in  i f  you  ob jec t ,  to  pu t  the  word  there  to  

say:  

“As a  resu l t  o f  wh ich  SARS un i la te ra l l y  dec ided to  

re ta in  the  un i t  w i th in  i t s  en forcement  d iv is ion . ”  

In  o ther  words because NIA los t  appet i te  SARS dec ided on  

i t s  own to  re ta in  the  un i t  w i th in  i t s  d iv is ion ,  en fo rcement  10 

d iv is ion .   I s  tha t  what  happened? 

MINISTER GORDHAN:    Not  qu i te .   So i f  I  may exp la in  

qu ick ly,  Cha i r,  so  tha t  i t  w i l l  no t  take  up too  much t ime.  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    I  a l ready  exp la ined,  so  somehow 

there  is  a  communica t ion  issue,  tha t  they have d i f fe ren t  

in te l l igence mandates .    

 Second ly,  the  d i f fe ren t  depar tmen ts  have d i f fe ren t  

mandates .  

 Th i rd ly,  tha t  a l l  o f  them wou ld  be  do ing  20 

in fo rmat ion / in te l l igence co l lec t ion . ”  

 Four th ly,  tha t  the  lega l i t y  o f  th is  un i t  and i t s  

es tab l i shment  i s  we l l  p roven a t  the  SARS leve l .  

 And f i f th ly  tha t  once the  NIA d i scuss ions be tween 

SARS o f f i c ia ls  and themse lves co l l apsed,  tha t  was the  end 
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o f  tha t  mat te r  and NIA d id  whatever  i t  needed to  do  and 

genera l l y,  i f  I  remember  cor rec t l y,  there  wou ld  be  

co l labora t ion  be tween cr ime in te l l igence,  NIA i t se l f  and 

poss ib ly  somet imes mi l i ta ry  in te l l igence in  o rde r  to  t rack  

down and dea l  w i th  –  I  have been us ing  c igare t te  05 .05  as  

a  popu lar  examp le  bu t  o the r  fo rms o f  i l l i c i t  t rade as  we l l  

wh ich  undermines the  South  A f r i can economy.   So as  fa r  as  

the  lega l i t y  o f  the  un i t  and the  lega l i t y  o f  i t s  funct ion  is  

concerned,  tha t  has been repeated ly  p roven to  be  proper  

and cor rec t .  10 

 Second ly,  i f  I  may sum up,  the  quest ion  o f  cover t  

in te l l igence,  wh ich  is  the  respons ib i l i t y  o f  an  in te l l igence  

agency was not  over lapp ing  w i th  what  the  SARS un i t  d id .  

CHAIRPERSON:    Bu t  I  th ink  Mr  Mpofu  sought  to  es tab l i sh  

f rom you whether  the  reason why the  un i t  ended up be ing  

houses w i th in  SARS was tha t  the  NIA los t  appet i te .   I  th ink  

tha t  i s  what  he  wanted to .   Otherwise  the  in ten t ion  was to  

have i t  housed a t  –  w i th  NIA .  

MINISTER GORDHAN:    I  have  conceded tha t  a l ready,  

Cha i r.  20 

CHAIRPERSON:    Okay,  a l r igh t .  

ADV MPOFU SC:    Thank you.   Cha i r,  i f  maybe we  shou ld  

s top  a t  th is  po in t .   

CHAIRPERSON:    Yes.  

ADV MPOFU SC:    I t  i s  un fa i r,  I  wanted to  h igh l igh t  one or  
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two o ther  th ings f rom Mr  Gordhan ’s  s ta tement  bu t  i f  does 

not  have i t  in  f ron t  o f  h im i t  i s  jus t  go ing  to  make  i t  very  

d i f f i cu l t .  

CHAIRPERSON:    Yes,  ja ,  ja .  

ADV MPOFU SC:    Cha i r,  I  am sor ry  …[ in tervenes]  

MINISTER GORDHAN:    I  do  no t  m ind go ing  on,  Cha i r.  

ADV MPOFU SC:    Okay.  

CHAIRPERSON:    I  th ink  we –  your  counse l  a lso  –  okay,  

maybe le t  us  go  up to  ha l f  past  seven then.  

ADV MPOFU SC:    Okay.  10 

CHAIRPERSON:    Le t  us  see how much we can cover  

[ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV MPOFU SC:    Okay,  Mr  Gordhan,  I  do  sympath ise ,  I  

do  no t  want  to  –  be l ieve  me,  I  w i l l  no t  pu t  th ings f rom your  

s ta tement  tha t  a re  no t  the re  and maybe what  I  can  do is  to  

t ry  and get  a  copy o f  th is ,  Cha i r,  a t  leas t  f rom one o f  my 

jun io rs  jus t  so  tha t  Ms Le Roux a t  leas t  has go t  i t  because 

she is  where  w i th  us .  

MINISTER GORDHAN:    No,  we w i l l  f ind  i t ,  Cha i r,  Mr  Mpofu  

can ask  any ques t ion  he  wants .  20 

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    I f  I  am unab le  to  answer  I  w i l l  say  

so .    

CHAIRPERSON:    Ja .  

MINISTER GORDHAN:    I f  tha t  w i l l  he lp  the  Commiss ion .  
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CHAIRPERSON:    Ja ,  okay.  

MINISTER GORDHAN:    Thank you .  

ADV MPOFU SC:    Okay,  f ine .  

CHAIRPERSON:    I  th ink  whatever  you can g ive  to  Ms Le  

Roux do g ive .  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    Bu t  Mr  Gordhan says in  the  meant ime 

ask whatever  quest ion ,  i f  he  is  unab le  to  answer  he  w i l l  

say  so .  

ADV MPOFU SC:    Yes.   No,  fa i r  enough.   I  am rea l l y  10 

indebted to  you,  Cha i r,  i f  I  may organ ise  i t ,  Cha i r?   Sor ry,  

Cha i r,  jus t  one second? Thank you,  Cha i r.  

CHAIRPERSON:    Yes,  okay,  okay.  

ADV MPOFU SC:    Okay,  Mr  Gordhan,  Ms Le Roux has got  

a  copy.   I t  i s  s igned by  you dated the  30  March 2016.   Jus t  

to  …[ in tervenes]  

CHAIRPERSON:    That  i s  copy o f  what  now? 

ADV MPOFU SC:    O f  the  answers  to  the  27  quest ions.  

CHAIRPERSON:    Oh,  the  answers  to  the  27  quest ions?  

ADV MPOFU SC:    Yes,  yes ,  tha t  i s  the  document  tha t  20 

un for tunate l y  i s  no t  in  f ron t  o f  Mr  Gordhan.  

CHAIRPERSON:    I  take  i t  I  do  no t  have i t  e i ther,  hey?  

ADV MPOFU SC:    Cha i r,  le t  me ask Mr  –  or  the 

secre tar ia t .  

CHAIRPERSON:    Bu t  I  m igh t  be  ab le  to  do  w i thout  fo r  now 
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and then I  can ge t  i t  la te r  one.  

ADV MPOFU SC:    Yes,   yes ,  Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t .  I f  i t  becomes a  prob lem 

we wi l l  take  f rom there .   Okay.  

ADV MPOFU SC:    We might  be  ab le  to  loca te  i t ,  Cha i r,  ja .  

CHAIRPERSON:    Okay.  

ADV MPOFU SC:    I  am sor ry  about  tha t .   Yes,  okay,  my 

quest ion  was aga in  a  s imp le  one tha t  f rom your  s ta tement ,  

i f  you  assume tha t  I  am read ing  d i rec t l y  f rom i t ,  a re  you  

now say ing ,  tha t  las t  sentence,  i s  no t  what  happened  and  10 

le t  me remind you what  i t  says :  

“The NIA ,  however,  los t  appet i te  fo r  the  pro jec t  as  a  

resu l t  o f  wh ich  SARS dec ided to  re ta in  the  un i t  

w i th in  i t s  en forcement  d iv i s ion . ”  

CHAIRPERSON:    He has conceded tha t ,  Mr  Mpofu .  

ADV MPOFU SC:    Wel l ,  he  sa id  except  fo r  the  las t  par t .   

Okay,  maybe I  los t  the  second  -  have you conceded 

…[ in tervenes]  

CHAIRPERSON:    No,  I  th ink  he  conceded tha t ,  I  repeated  

i t  to  h im.  20 

MINISTER GORDHAN:    Three t imes.  

CHAIRPERSON:    He has conceded i t ,  Mr  Mpofu ,  tha t  

…[ in tervenes]  

ADV MPOFU SC:    D id  you or  d id  you not  say  except  fo r  

tha t  las t  par t?  
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MINISTER GORDHAN:    No –  we l l ,  I  cannot  reca l l  bu t  I  

have answered the  quest ion .  

ADV MPOFU SC:    Wel l ,  i t  i s  another  –  we w i l l  look  fo r  in  

the  record ,  a l r igh t .  

CHAIRPERSON:    Bu t  a t  leas t  he  is  accept ing  now tha t  

…[ in tervenes]  

ADV MPOFU SC:    That  i s  a  change to  h is  answer.  

CHAIRPERSON:    That  i s  fa r  as  on  beha l f  the  un i t  when  

NIA had los t  appe t i te .  

ADV MPOFU SC:    Yes.  10 

CHAIRPERSON:    Ja .  

ADV MPOFU SC:    Now the  propos i t ion  I  want  to  pu t  to  you  

regard ing  tha t  i s  tha t  tha t  i s  exact ly  the  un lawfu l  par t  tha t  

Mr  Moyane was conf ron ted w i th .   Number  one,  i t  was tha t  

the  es tab l i shment  o f  the  un i t  s imp ly  because N IA los t  

appet i te  and then you sommer  dec ided to  es tab l i sh  i t  

w i thout  the i r  invo l vement  was a  cont ravent ion  o f  the  

Sect ion  3  o f  the  Nat iona l  S t ra teg ic  In te l l igence Act  39  o f  

1994 and tha t  was the  f ind ing  o f  Mr  S ikhakhane,  tha t  was  

the  f ind ing  o f  var ious o ther  agenc ies  tha t  invest iga ted  th is  20 

saga,  i t  was a l so  the  f ind ing  o f  the  Pub l ic  Pro tec tor  and 

the  –  i t  i s  a  s imp le  i ssue rea l l y,  i t  is  no t  –  okay,  I  am sor ry.  

CHAIRPERSON:    I  th ink  you have  made your  po in t .  

ADV MPOFU SC:    Yes,  yes ,  I  am go ing  to  –  I  w i l l  b reak i t  

down yes,  le t  me …[ in tervenes]  
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CHAIRPERSON:    So  I  th ink  your  po in t  i s  –  and you must  

jus t  te l l  me i f  I  m isunders tand.  

ADV MPOFU SC:    Yes,  Cha i r.  

CHAIRPERSON:    I f  i t  had been  housed a t  NIA i t  wou ld  

have been lawfu l  bu t  i t  be ing  housed w i th in  SARS tha t  

made i t  un lawfu l .  

ADV MPOFU SC:    That  i s  co r rec t ,  Cha i r.  

CHAIRPERSON:    What  do  you say to  tha t ,  Mr  Gordhan? 

MINISTER GORDHAN:    Cha i r,  I  d isagree.  

CHAIRPERSON:    O f  course  I  accept  we must  remember  10 

tha t  you are  no t  a  lawyer,  I  guess,  bu t  you might  know 

about  th is ,  ja .  

MINISTER GORDHAN:    No,  abso lu te ly  bu t  I  have ac tua l l y  

repeated ly  answered the  same quest ion  in  d i f fe ren t  fo rms.   

Wel l ,  le t  me t ry  once more  because I  do  no t  seem to  be  

communica t ing  the  answer  we l l  enough.  

 So the  f i rs t  po in t  I  made a l ready  is  tha t  the  f i rs t  

in ten t ion  in  re la t i on  to  a  re la t ionsh ip  w i th  NIA d id  no t  work  

ou t  and there fore  the  re levant  leg i s la t ion  d id  no t  app ly  in  

tha t  contex t  to  the  NIA employed  ind iv idua ls  fo r  wh ich  a  20 

budget  a l loca t ion  wou ld  have been made wh ich  was the  

purpose o f  the  le t te r /memo s igned by  ourse l ves a t  SARS to  

Min is te r  Manue l .  

ADV MPOFU SC:    Ja .  

MINISTER GORDHAN:    Second ly,  I  descr ibed the  d i f fe ren t  
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t ypes o f  in te l l igence/ in fo rmat ion .  

 Th i rd ly,  what  remained a t  SARS was not  the  or ig ina l  

concept ion  and  I  exp la ined why i t  was necessary  

th roughout  the  wor ld ,  inc lud ing  –  because benchmarked a l l  

o f  th is  a t  the  t ime –  i t  was necessary  to  have th i s  k ind  o f  

capac i ty.   So i f  you  go the  Wor ld  Customs Organ isa t ion ,  

they w i l l  te l l  you  tha t ,  tha t  tha t  –  th is  i s  the  k ind  o f  

capac i ty  tha t  i s  ac tua l l y  requ i red  in  o rder  to  e f fec t i ve ly  

combat  i l l i c i t  t rade in  whatever  commodi ty  we are  ta lk ing 

about .   Cur ren t ly  i t  i s  c iga re t tes  and a l coho l  because  10 

pandemics  –  the  pandemic  has cause l im i ta t ions  in  tha t  

regard  a l l  ove r  the  wor ld  inc lud ing  South  A f r i ca  i t se l f .  

 The th i rd  po in t ,  Cha i r,  i s  in  re la t i on  to  the  var ious  

repor ts  tha t  Mr  Mpofu  makes  re ference to .   F i r s t l y,  

somewhere  a long  the  l ine ,  the  mandate  o f  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry,  Mr  Gordhan,  you have sa id  

tha t  you have dea l t  w i th  th is ,  I  jus t  want  to  make sure  tha t  

th is  t ime one can  unders tand i t  cor rec t l y.  

MINISTER GORDHAN:    Sure .    

CHAIRPERSON:    Can you s tar t  w i th  the  propos i t ion  20 

whethe r  what  you say to  the  pos i t ion  tha t  had th is  un i t  

been houses a t  NIA i t  wou ld  have been lawfu l .   The fac t  

tha t  i t  was housed a t  SARS is  what  made i t  un lawfu l .   A re 

you ab le  to  say I  do  no t  agree w i th  tha t  and th is  i s  the  

reason and then …[ in tervenes]  
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MINISTER GORDHAN:    No,  I  cannot  …[ in tervenes]  

CHAIRPERSON:    Then you can e labora te .  

MINISTER GORDHAN:    No I  do  no t… 

CHAIRPERSON:    You do not  ag ree w i th  tha t .  

MINISTER GORDHAN:    No,  I  do  no t  agree w i th  tha t ,  Cha i r.  

CHAIRPERSON:    Yes,  oaky.  

MINISTER GORDHAN:    And I  do  no t  ag ree because in  NIA 

i t  wou ld  have had one k ind  o f  mandate  under  the  p iece o f  

leg is la t ion  tha t  Mr  Mpofu  made re ference to .   In  SARS i t  

had a  d i f fe ren t  k ind  o f  mandate  because i t  cou ld  no t  10 

opera te  under  the  NIA leg is la t ion ,  i t  opera ted  in  the  normal  

course  o f  CAPS and Customs enforcement  fo r  wh ich  

in fo rmat ion  about  these mat te rs  i s  abso lu te  c r i t i ca l .   So,  i f  

you  l i ke ,  i t  i s  no t  the  same un i t  we are  ta lk ing  about .  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    The  one un i t ,  the  or ig ina l  

concept ion  and when NIA became d is in te res ted  and a  

second concept ion  o f  the  un i t  deve loped so  tha t  i t  wou ld  

be  w i th in  the  law  and the  po in t  I  have made ear l ie r  on  as  

we l l ,  i s  tha t  we have var ious lega l  op in ions inc lud ing  a  20 

lega l  op in ion  ob ta ined by  Mr  Moyane h imse l f  in  September  

or  thereabouts  in  2015 in  wh ich  i t  ac tua l l y  c la r i f ies  th is  

concept  o r  ra the r,  th is  i ssue o f  where  tha t  in te l l igence  

leg is la t ion  app l ies  and where  i t  does not  app ly  and I  a lso  

ment ioned tha t  in  response to  tha t  par t i cu la r  component  in  
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the  27  quest ions response tha t  I  gave,  a  s im i la r  

exp lanat ion  is  g i ven as  we l l .  

 So  as  fa r  as  we  are  concerned,  S ikhakhane was 

wrong and has been proven to  be  repeated ly  wrong.  

 Second ly,  Judge  Cron in  re l ied  on  S ikhakhane and 

he was wrong because he d id  no t  en ter ta in  o the r  v iews on 

th is  par t i cu la r  mat te r  and was misgu ided by  some lega l  

peop le  tha t  he  had as  par t  o f  h is  pane l  and he la te r  

apo log i sed fo r  the  in fe rences tha t  he  d rew a t  tha t  

par t i cu la r  po in t .    10 

 As fa r  as  the  Pub l ic  Pro tec tor  i s  concerned,  I  am 

not  su re  where  i n  the  process we  are  bu t  tha t  i s  a  mat te r  

be fore  a  H igh  Cour t  in  South  A f r i ca  a t  the  moment .  

CHAIRPERSON:    Wel l ,  le t  me ask th is  quest ion .   From 

what  one has read or  heard  i t  does appear  tha t  the re  may 

be some op in ion ,  op in ions say ing  i t  was l awfu l  and they 

have made the  o ther  op in ions say ing  i t  was not  lawfu l ,  I  am 

say ing  op in ions o r  ru l ings  by  d i f fe ren t  bod ies ,  o r  whatever  

…[ in tervenes]  

ADV MPOFU SC:    Invest iga t ions,  ja .  20 

CHAIRPERSON:    Now,  i f  tha t  is  the  case or  maybe I  

shou ld  no t  say  i f  tha t  i s  the  case,  i f  Mr  Moyane says  look,  I  

am not  a  lawyer  bu t  based on what  I  unders tood to  be  the  

pos i t ion ,  r igh t ly  o r  wrong ly,  I  fo rmed the  v iew tha t  th is  un i t  

was not  lawfu l  and thought  tha t  i t  was my duty  to  there fore 
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lay  a  compla in t ,  what  wou ld  be  your  a t t i tude to  tha t?   

Would  you say no ,  he  knew tha t  i t  was lawfu l  bu t  went  to  

lay  a  compla in t  about  i t  because he was pu rsu ing  the  

agenda o f  s ta te  capture  or  wou ld  you say look,  I  accept  

tha t  he  cou ld  have thought  tha t  i t  was un lawfu l  bu t  he  was  

mis taken about  tha t  and leave i t  a t  tha t  o r  whether  you 

wou ld  go  one s tep  fu r ther  and say  no ,  no ,  no ,  he  knew tha t  

i t  was lawfu l  bu t  because he was pursu ing  s ta te  capture  he  

went  and la id  a  c r im ina l  compla in t?   Which  is  i t?  

MINISTER GORDHAN:    Wel l ,  i f  one looks a t  the  sequence  10 

o f  events ,  I  am jus t  look ing  fo r  the  chrono logy.  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    I  cannot  f ind  i t  r igh t  now.   But  i f  

one looks a t  the  sequence o f  events ,  on  the  16  May 2015 

is  when Mr  Moyane s igns the  compla in t  lodged  a t  the  

Brook lyn  po l i ce  s ta t ion .   On the  1  September  2015,  he  has  

da ted the  repor t /op in ion  o f  the  two advocates .   So i t  must  

have been commiss ioned before  the  1  September  2015.    

 So even i f  he  thought  he  was r igh t  in  May 2015 he  

had a  lega l  –  sound lega l  op in ion  be fore  h im wh ich  sa id  20 

tha t  the  un i t  i s  lega l .  

ADV MPOFU SC:    Ja .  

MINISTER GORDHAN:   Second ly,  a l l  o f  the  Sunday  Times  

so-ca l led  exposures were  fake  news.   So there  are  

supposed to  be  bugged ca l l s (?)  t here  a re  supposed to  be  
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a l l  sor ts  o f  bugg ings.   No ev idence is  ava i lab le  on  any one  

o f  those mat te rs  and the  Sunday Times apo log ised fo r  what  

i t  d id  under  a  par t i cu la r  ed i to r  somet ime la te r  on  in  th is  

p rocess.    

 So I  wou ld  argue tha t  by  September  a t  leas t  o f  2015  

Mr  Moyane knew tha t  th is  un i t  was  lega l .  

CHAIRPERSON:    Okay.  

MINISTER GORDHAN:    And he cou ld  have w i thdrawn the  

compla in t  i f  he  wanted to .  

CHAIRPERSON:    What  i s  the  da te  fo r  the  lay ing  o f  the 10 

compla in t  because I  am not  look ing  a t  th is . . .  

MINISTER GORDHAN:    16  May 2015.  

CHAIRPERSON:    Okay,  le t  us  focus on  May.  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    A re  you ab le  to  say in  May he cou ld  no t  

have thought  tha t  there  was someth ing  un lawfu l  about  the  

un i t  o r  a re  you say ing  we l l ,  I  do  no t  know about  May but  

cer ta in ly  in  September  I  th ink  he  knew.   In  o ther  words,  

because,  as  I  unders tand i t ,  h is  approach –  or  as  I  

unders tand Mr  Mpofu  is  tha t  we l l ,  i f  as  SARS 20 

Commiss ioner  he  thought  there  was someth ing  un lawfu l  he  

was ent i t led  to  law a  compla in t ,  maybe  they wou ld  say  

even ob l iged.  

ADV MPOFU SC:    Yes.  

CHAIRPERSON:    The fac t  tha t  he  m ight  –  i t  m igh t  la te r  on  



30 NOVEMBER 2020 – DAY 315 
 

Page 302 of 315 
 

tu rn  ou t  tha t  he  was wrong,  he  was mis taken,  wou ld  be  

ne i the r  here  nor  there ,  he  wou ld  have been ac t ing  bona  

f ide ,  even i f  m is taken.   What  wou ld  you say to  tha t  as  in  

May as  opposed to  September?  

MINISTER GORDHAN:    I s  the  quest ion  fo r  me,  Cha i r,  o r  

Mr  Mpofu?  

CHAIRPERSON:    No,  fo r  you to  say i f  we look a t  May  

when Mr  Moyane la id  the  compla in t ,  no t  in  September.  

MINISTER GORDHAN:    Ja .  

CHAIRPERSON:    In  te rms o f  what  you be l ieve  he knew 10 

wou ld  you say a t  tha t  s tage when he la id  the  compla in t  he  

de f in i te ly  knew tha t  there  was no th ing  un lawfu l  about  the  

un i t  bu t  then went  ahead and la id  the  compla in t  because 

he was pursu ing  the  s ta te  capture  agenda or  wou ld  you say 

he  may have been bona f ide  in  th ink ing  there  was some 

un lawfu l  bu t  he  was mis taken a t  tha t  s tage.   I t  i s  on ly  in  

September  where  I  say  h is  pursu i t  o f  the  compla in t  in  

September  a f te r  he  had got  the  fo l low ing in fo rmat ion  about  

the  op in ions a t  tha t  s tage revea led  tha t  he  was pursu ing  

s ta te  capture .  20 

MINISTER GORDHAN:    He  wou ld  have  known,  

Cha i rperson,  tha t  the  Sekhakhane  repor t  f i rs t l y  was fau l ty  

in  the  sense tha t  there  was an or ig ina l  mandate  to  look  

in to  the  quest ion  o f  the  re la t ionsh ip  as  exposed  in  the  

Sunday Times be tween one SARS o f f i c ia l  and an outs ide  
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person and then  Mr  Moyane is  appo in ted ,  as  I  reco l lec t ,  

and sudden ly  the re  is  a  tu rn  in  a  d i f fe ren t  d i rec t ion  where  

the  un i t  becomes the  focus,  bu t  as  I  reco l lec t  tha t  Mr  

Sekhakhane nonethe less  says  tha t  th is  must  be  

invest iga ted  fu r ther.   That  then resu l ts  o f  the  appo in tment  

o f  KPMG to  invest iga te  the  mat te r  and they have a lso  

d isavowed some o f  the i r  work  in  recent  t imes a l though not  

p roper ly  ye t  and  –  so  tha t  work  had to  be  comple ted  by  

wh ich  t ime the  September  2015 op in ion  wou ld  have been  

ava i lab le  as  we l l .    10 

 So i f  one looks a t  in  sequence what  one wou ld  f ind  

is  tha t  he  probab ly  p re -empted th i s  who le  process,  f i rs t l y,  

and i f  one comb ines tha t  w i th  o ther  observa t ions made 

e lsewhere ,  l i ke  the  Nugent  Commiss ion  in  respect  o f  –  and 

I  have suggest  i t  as  we l l  -  in  re la t ion  to ,  fo r  example ,  the  

organ isa t iona l  s t ruc tu re ,  the  concent ra t ion  o f  huge  power  

in  the  hands o f  Mr  Makwakwa,  the  concent ra t ion  o f  a l l  tax  

se t t lements  wh ich  we have got  lo ts  o f  checks and ba lances 

in  respect  o f  [ inaud ib le  –  speak ing  s imul taneous ly ]  

CHAIRPERSON:    I  am sor ry,  Mr  Gordhan …[ in tervenes]  20 

MINISTER GORDHAN:   … ind iv idua ls  wou ld  have abso lu te  

d iscre t ion .  

CHAIRPERSON:    I  am sor ry  …[ in tervenes]  

MINISTER GORDHAN:    So i f  you  look a t  the  contex t ,  I  

cannot  accept  the  ben ign  in te rp re ta t ion .  
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CHAIRPERSON:    So  is  your  answer  tha t  as  fa r  as  –  even 

in  May when he  la id  the  compla in  you say he  knew tha t  

there  was noth ing  un lawfu l  about  the  un i t  and he la id  the  

compla in t  because he sought  to  pu rsue the  agenda o f  s ta te 

capture .   That  i s  your  pos i t ion  in  regard  to  even May,  i s  

tha t  r igh t?  

ADV LE ROUX :    Cha i r,  I  am now in  the  inv id ious pos i t ion  

o f  hav ing  to  ob jec t  to  your  quest ion .  

CHAIRPERSON:    Ja ,  jus t  hang,  you ob jec t ,  I  w i l l  d isabuse  

o f  i t ,  i f  necessary.   Mr  Gordhan,  a re  you ab le  to  c la r i f y?  10 

MINISTER GORDHAN:    Yes,  no ,  I  cer ta in ly  be l ieve  tha t  i f  

you  put  a l l  o f  these events  in  sequence.   As  I  sa id  ear l ie r  

on ,  Cha i rperson,  he  pre-empted th is  p rocess.  

CHAIRPERSON:    Yes.  

MINISTER GORDHAN:    And i f  you match  i t  to  o ther  –  I  

know you get  impat ien t  when I  make re ferences to  o ther  

th ings bu t  the  rea l i t y  o f  the  mat te r  i s  tha t  one cannot  see 

th ings in  i so la t ion ,  they have to  be  seen in  re la t ionsh ip  to  

o ther  events .   So fo rg ive  me fo r  tha t .  

CHAIRPERSON:    No,  no ,  no ,  no .  20 

MINISTER GORDHAN:    Bu t  when one sees i t  in  tha t  

contex t  there  c lear ly  i s  someth ing  wrong w i th  lodg ing  those  

charges in  May 2015.  

CHAIRPERSON:    No,  no ,  no ,  par t  o f  what  I  am do ing  is  I  

need to  unders tand exact ly  what  you are  say ing .  
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MINISTER GORDHAN:    Sure .  

CHAIRPERSON:    And some o f  the  th ings,  they have got  

cer ta in  nuances,  some o f  the  nuances are  lega l ,  o thers  are  

d i f fe ren t ,  so  i t  i s  very  impor tan t  tha t  I  unders tand what  you  

say in  regard  to  cer ta in  i ssues because I  do  no t  want  to  

a t t r ibu te  to  you I  m isunders tood pos i t ion .   I f  I  say  you sa id  

when he la id  the  compla in t  th is  was the  pos i t ion  I  must  be  

sure  tha t  tha t  i s  what  you sa id .   Ms Le Roux?  Yes,  now 

you can express your  –  ja .  

ADV LE ROUX :    Cha i r,  the  ob jec t ion  jus t  fo r  the  record  is  10 

tha t  the  quest ions now be ing  posed to  Min is te r  Gordhan 

ask h im to  ident i f y  what  Mr  Moyane knew when he la id  

charges.   He cannot  do  tha t .  

CHAIRPERSON:    Yes,  bu t  …[ in tervenes]  

ADV LE ROUX :    So  a l l  o f  the  ques t ions are  phrased  to  say 

d id  Mr  Moyane know?  You know,  d id  Mr  Moyane – on ly  Mr  

Moyane can te l l  us .  

CHAIRPERSON:    No… 

ADV LE ROUX :    So  the  reason why Min is te r  Gordhan says 

the  un i t  i s  lawfu l  and there  are  –  a l l  o f  the  op in ions tha t  Mr  20 

Moyane has po in ted  to  have been d iscred i ted  and found to  

be  e r roneous,  a l l  o f  the  –  then he  a lso  says there  are  a l l  

these op in ions say ing  i t  i s  lawfu l  tha t  Mr  Moyane seems to  

have ignored.   But  i t  i s  un fa i r  to  ask  Mr  Gordhan d id  Tom 

Moyane know tha t ,  you know,  SARS had researched  
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lega l i t y  when i t  found –  l i ke ,  he  does not  know.  

CHAIRPERSON:    Wel l ,  o f  course  the  f i rs t  answer  i s ,  he 

can say we l l ,  I  do  no t  know what  he ,  you know,  bu t  th is  is  

where  i t  a r i ses  f rom.   Mr  Gordhan says –  o r  ra ther,  the  

order  he re  says  Mr  Gordhan may be cross-examined on 

whethe r  in  lay ing  the  cr im ina l  compla in t  –  I  am say ing  

aga ins t  Mr  Gordhan,  aga ins t  whoever,  Mr  Moyane was 

mot iva ted  who l ly  o r  in  par t  by  the  ob jec t i ves  o f  s ta te  

capture .  

ADV LE ROUX :    Yes,  Cha i r,  and so  …[ in tervenes]  10 

CHAIRPERSON:    Now Mr  …[ in te rvenes]  

ADV LE ROUX :    So  the  quest ion  tha t  says …[ in tervenes]  

CHAIRPERSON:    Hang on,  hang on.   As  I  unders tand Mr  

Mpofu ’s  c ross -examinat ion ,  i t  seems to  be  d i rec ted  a t  

say ing  i f  Mr  Moyane in  lay ing  the  charge,  be l ieved tha t  

there  was someth ing  un lawfu l  about  i t ,  then he cou ld  no t  

have been mot iva ted  by  the  ob jec t i ves  o f  s ta te  capture  

wh ich  Mr  Gordhan says was the  case.   So i t  i s  Mr  Moyane ’s  

answer  and I  am seek ing  to  es tab l i sh  what  Mr  Gordhan has 

to  say to  tha t  answer  to  say i f  indeed Mr  Moyane ought  –  20 

there  was someth ing  un lawfu l  about  the  un i t ,  even i f  he  

was wrong in  th ink ing  so ,  wha t  wou ld  tha t  do  to  Mr  

Gordhan ’s  p ropos i t ion  tha t  Mr  Moyane was mot iva ted 

who l ly  o r  in  par t  by  the  ob jec t i ves  o f  s ta te  capture .   That  i s  

what  I  was ask ing .  
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ADV LE ROUX :    Yes,  Cha i r.   No,  no  and tha t  fo rmula t ion  

is  w i th in  the  c ross-examinat ion .  

CHAIRPERSON:    Yes,  ja .   Yes,  yes ,  okay,  a l r igh t ,  okay.  

ADV LE ROUX :    Thank you,  Cha i r.  

CHAIRPERSON:    Bu t  we are  a t  27  m inutes  past  so  

…[ in tervenes]  

ADV CHASKALSON SC:    Cha i r,  cou ld  I  have my f ina l  say?  

CHAIRPERSON:    Yes.  

ADV CHASKALSON SC:    We have gone –  we have taken  

one s tep  beyond  the  te rms o f  re fe rence  because  we are  10 

now invest iga t ing  no t  a  charge aga ins t  Mr  Gordhan tha t  

was la id  by  Mr  Moyane but  a  charge tha t  was la id  aga ins t  

some o ther  peop le  by  Mr  Moyane.   We are  about  to  embark  

on  an even fu r ther  depar tu re  f rom the  te rms o f  re fe rence  

because Mr  Gordhan is  now wan t ing  to  address answers  

tha t  a re  go ing  to  say –  tha t  a re  essent ia l l y,  i f  I  unders tand  

h is  answers  co r rec t l y,  say ing  we l l ,  I  do  no t  want  to  ta lk  

about  what  Mr  Moyane d id  or  d id  no t  know when the  

charges were  lodged,  I  want  us  now to  look a t  what  Mr  

Moyane learn t  in  the  per iod  a f te r  and the  prob lem is  no t  20 

tha t  he  –  no t  tha t  he  lodged a  charge aga ins t  me,  i t  i s  no t  

tha t  he  lodged a  charge aga ins t  peop le  o the r  than me,  i t  i s  

tha t  hav ing  found o ther  mater ia l  la te r  he  fa i led  to  b r ing  

tha t  to  the  a t ten t ion  o f  me.   So my submiss ion  i s  

…[ in tervenes]  
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CHAIRPERSON:    No I  jus t ,  yes ,  no ,  no ,  no  I  th ink  I  

unders tand what  was your  –  we l l  maybe pa r t  o f  i t  i s  i t  i s  

la te  in  the  day.  

ADV CHASKALSON SC:    Yes.  

ADV MPOFU SC:   Chai r?  

CHAIRPERSON:    Yes?  

ADV MPOFO SC:    Sorry  cou ld  I  jus t  . . . [ in te rvenes]   

MINISTER GORDHAN:    You  might  a lso  f ind  tha t  

. . . [ in te rvenes]   

ADV MPOFU SC:    Wai t  Mr  Gordhan.  10 

CHAIRPERSON:    Hang on Mr  Gordhan.  

ADV MPOFU SC:   I  want  to  rep l y  to  the  ob jec t ion .     

CHAIRPERSON:    Oh I  thought  the  ob jec t ion  has  fa l len  

away in  the  l igh t  o f  the  –  o f  how I  exp la ined i t .  

ADV MPOFU SC:   Oh,  I  thought  i t  was resusc i ta ted .  

CHAIRPERSON:    O f  course  Mr  Chaska lson ’s  one 

. . . [ in te rvenes]   

ADV MPOFU SC:    I t  had fa l len  away indeed but  

. . . [ in te rvenes]   

CHAIRPERSON:    The one,  Mr  Chaska lson ’s  one  20 

. . . [ in te rvenes]   

ADV MPOFU SC:   That ’s  why he wanted to  b reathe l i fe  in to  

the  dead body o f  the  ob jec t ions I  th ink .  

CHAIRPERSON:    And I  know Mr  Chaska lson might  no t  

need to  exp la in  anyth ing  because  I  am not  say ing  h is  one 
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has  fa l len  away.   I  am not  say ing  tha t ,  ja .  

ADV MPOFU SC:    Yes,  no ,  no  the  one I  was say ing  I  have 

a  r igh t  to  address Cha i r.   Le t  me s tar t  aga in  w i th  where  I  

agree w i th  Mr  Chaska lson.    The  –  and I  agree a lso  w i th  

the  Cha i r ’s  summat ion .   Mr  Chaska lson i s  o f  course  r igh t  to  

say tha t  anyth ing  tha t  wou ld  have happened subsequent  to  

. . . [ in te rvenes]   

CHAIRPERSON:    A f te r.  

ADV MPOFU SC:   To  the  lay ing  o f  the  charges,  whether  i t  

i s  Nugent  o r  th is  one or  tha t  one,  i t  i s  comple te ly  i r re levant  10 

to  the  rea l  g is t  o f  what  I  am a f te r.   The Cha i r,  I  cannot  pu t  

i t  be t te r,  the  issue we are  dea l ing  w i th  he re  is  the  s ta te  o f  

m ind o f  Mr  Moyane as  on  tha t  da te  o f  May 2015,  and there  

is  on l y  one o f  two opt ions,  i t  i s  e i ther  as  we have been 

say ing  and we sa id  i n  the  a f f idav i t s ,  any reasonab le  

Commiss ioner  faced w i th  whatever  he  was faced w i th  

wou ld  have la id  the  charge and in  fac t  my tex t  t op ic  i s  

go ing  to  show tha t  he  ac tua l l y  he  was ob l iged by  the  law,  

he  wou ld  have been gu i l t y  h imse l f  c r im ina l l y  i f  he  d id  no t  

do  so ,  bu t  we a re  no t  there  ye t .  20 

 So i t  i s  e i ther  tha t  vers ion  o f  Mr  Moyane or  as  the  

Cha i r  summar ised e i ther  tha t  a l l  tha t  and he jus t  sa id  look  

I  don ’ t  –  the  summary is  te l l ing  me tha t  ac tua l l y  th is  th ing  

is  exaggera t ing  the  fac t  Cha i r.   I f  someone says look 

ac tua l l y  th is  th ing  was ac tua l l y  . . . [ ind is t inc t ]  so  there  was 
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no  prob lem wi th  i t ,  and ye t  because he was pu rsu ing  S ta te 

Capture  he  fo rged ahead w i th  the  charges,  bu t  those are  

the  two compet ing  issues,  and  –  bu t  I  accept  Mr  

Chaska lson ’s  po in t  tha t  to  now we must  no t  a l low  i t  to  go  

to  Nugent  and whatever.  

CHAIRPERSON:    Ja ,  okay,  bu t  I  th ink  we must  s top  now 

because we are  past  ha l f  past  seven.  

ADV MPOFU SC:    Thank you Cha i r.  

MINISTER GORDHAN:    Cha i r  you w i l l  remember  me 

p lease.  10 

CHAIRPERSON:    Oh yes you wan ted to  say someth ing  Mr  

Gordhan?  

MINISTER GORDHAN:   Yes I  thought  i t  m igh t  be  usefu l  fo r  

the  Cha i r  to  take  note  o f  th is  chrono logy,  Mr  Moyane is  

appo in ted  on the  3 r d  o f  September  –  I  beg your  pardon,  he  

is  appo in ted  on the  23 r d  o f  September  2014,  o f  course  Mr  

S ikakhane is  appo in ted  by  Mr  . . . [ ind is t inc t ]  on  the  3 r d  o f  

September  2014.   Then on the  5 t h  o f  November  2014 Mr  

S ikakhane sends h is  repor t  to  Mr  Moyane,  then in  

December  2014 Mr  Moyane appo in ts  KPMG,  as  I  re fe r red  20 

to  ear l ie r  on .  The  KPMG invest iga t ion  is  s t i l l  go ing  on  and 

on ly  about  September,  October  2015 is  apparent ly  a  KPMG 

repor t  p resented to  Mr  Moyane.  

 So long befo re  t ha t  p rocess is  comple ted  as  I  sa id  

ear l ie r  on ,  on  the  15 t h  o f  May 2015 Mr  Moyane lays  the  
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var ious compla in ts  a t  the  . . . [ ind is t inc t ]  Po l i ce  S ta t ion  and  

then what  fo l lows  is  the  lega l  op in ion  tha t  I  re fe r red  to .  

CHAIRPERSON:    Ja .  

MINISTER GORDHAN:    So  you might  want  to  bear  some o f  

those dates  in  mind because they  are  no t  un impor tan t  in  

th is  contex t .  

CHAIRPERSON:    Ja ,  no  tha t  i s  f ine .   I  don ’ t  th ink 

. . . [ in te rvenes]   

ADV MPOFU SC:    Can I  jus t  ask  one quest ion  Cha i r?  

CHAIRPERSON:    Ja .  10 

ADV MPOFU S:    Yes,  Mr  Gordhan yes we hear  tha t ,  we 

w i l l  take  i t  f rom there ,  do  you accept  a t  the  very  least  tha t  

Mr  Moyane tha t  he  had rece ived a  confess ion  f rom some o f  

the  members  o f  the  rogue un i t  tha t  fo rced h im in  t e rms o f  

the  –  o f  BRICA,  i f  he  d id ,  i f  he  hadn ’ t  repor ted  the  

confess ion ,  whether  the  confess ion  was t rue  or  no t ,  he  

h imse l f  wou ld  have been gu i l t y  o f  a  c r ime.  

MINISTER GORDHAN:    Not  necessar i l y  because on  the  7 t h 

o f  May 2015 Mr  Moyane ac tua l l y  asks  a  cer ta in  gent leman 

invo lved in  the  un i t  to  no t  p resent  h imse l f  to  a Mr  van der  20 

Wal t  o f  KPMG and fe ign  an  i l l ness  fo r  the  quest ion  h i s  

w i fe ,  okay I  am not  sure  about  the  cr im ina l  i ssue ,  tha t  i s  

fo r  lawyers  to  so r t  ou t .  

ADV MPOFU SC:    Ja .  

MINISTER GORDHAN:   But  these are  s t range  
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unexp la inab le  events  un t i l  Mr  Moyane takes the  s tand and  

te l l s  us  what  h is  s ta te  o f  m ind is ,  thank you Cha i r.     

ADV MPOFU SC:    Yes and do you accept  tha t  the  

S ikhakane repor t  has never  been w i thdrawn unt i l  today,  the  

one tha t  says the  un i t  was un lawfu l?  

MINISTER GORDHAN:    I  be l ieve  tha t  the  SARS,  

organ isa t ion  amongst  o thers ,  i s  cha l leng ing  tha t  repor t .  

ADV MPOFU SC:    Wel l  . . . [ in te rvenes]   

MINISTER GORDHAN:    And there  are  var ious 

. . . [ in te rvenes]   10 

ADV MPOFU SC:     Yes,  bu t  as  o f  today . . . [ in te rvenes]    

MINISTER GORDHAN:    I f  I  can  f in ish .  

ADV MPOFU SC:    Sor ry.  

MINISTER GORDHAN:    I f  I  can  f in ish .  

ADV MPOFU SC:    Yes,  I  sa id  I  am sor ry  Mr  Gordhan yes.  

MINISTER GORDHAN:    So  there  are  var ious a l te rna te  

in te rpre ta t ions and ce r ta in ly  Mr  S ikhakane and Ms  Dragab  

who were  invo lved in  tha t  pane l ,  maybe o the rs  were  as  

we l l ,  have been  found to  be  bas ing  the i r  op in ions on  a  

m isread ing  o f  the  law as fa r  as  we are  concerned,  and as  20 

fa r  as  many o ther  peop le  who  looked a t  these lega l  

op in ions are  concerned as  we l l ,  bu t  as  you sa id  tha t  i s  fo r  

the  lawyers  to  look  a t .  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV MPOFU SC:    No tha t  i s  no t  what  I  sa id ,  I  sa id  to  you 
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accept  tha t  i t  m igh t  be  a  cha l lenge but  as  fo r  now i t  has  

never  been w i thdrawn and tha t  was what  Mr  Moyane 

. . . [ in te rvenes]   

MINISTER GORDHAN:    Oh i t  has  –  Cha i rperson  i f  you 

want  to  ge t  in to  the  de ta i l s  I  am sure  there  are  w i tnesses 

who can come before  you and exp la in  to  you how tha t  

repor t  evo lved,  how the  mandate  o f  the  secre tary  had  

changed and . . . [ in te rvenes]   

CHAIRPERSON:    No,  no .  

MINISTER GORDHAN:   Can I  respond p lease?  10 

CHAIRPERSON:    He was s imp ly  say ing  do  you know 

whethe r  –  do  you  accept  tha t  i t  has  never  been drawn tha t  

i s  a l l  tha t  he  was ask ing .  

ADV MPOFU SC:    That  i s  a l l .  

MINISTER GORDHAN:    Yes,  bu t  I  am a lso  exp la in ing  tha t  

there  is  a  lo t  o f  c r i t iques ava i lab le  on  the  repor t  fo r  the  

benef i t  o f  the  commiss ion .  

CHAIRPERSON:    Yes,  bu t  he  d id  no t  ask  about  tha t ,  he  

asked whether  you are  aware  tha t  i t  has  no t  been  

w i thdrawn but  what  the  e f fec t  o f  tha t  i s ,  tha t  we can dea l  20 

w i th  some o ther  t ime,  and I  guess  tha t  the  pos i t ion  is  tha t  

i t  has  no t  been w i thdrawn,  i t  has  no t  been se t  as ide ,  i t  i s  

be ing  cha l lenged  f rom what  you say in  the  H igh  Cour t ,  we  

don ’ t  know what  w i l l  u l t imate ly  happen but  I  th ink  we can 

s top  here .    
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MINISTER GORDHAN:   Sure ,  tha t  was jus t  fo r  you r  

in fo rmat ion  Cha i r.  

CHAIRPERSON:    No thank you ve ry  much.      

ADV MPOFU SC:    Thank you Cha i r.  

CHAIRPERSON:    I  must  thank everybody fo r  be ing  

prepared tha t  we s i t  t i l l  l a te ,  thank you Mr  Gordhan fo r  

be ing  prepared,  thank you Mr  Mpofu ,  thank you  Ms Le  

Roux and your  ins t ruc t ing  a t to rney,  Mr  Moyane,  Mr  

Chaska lson,  Mr  Chaska lson ’s  ins t ruc t ing  a t to rney  in  the  

Commiss ion  and everybody.  10 

 We are  go ing  to  have to  f i x  another  da te  bu t  

p robab ly  we shou ldn ’ t  f i x  i t  now because probab ly  Mr  

Frank l in  wou ld  be  invo lved and not  Mr  Chaska lson .   I f  we  

seek to  f i x  a  da te  le t ’s  c lose ,  we w i l l  t ry  and  consu l t  

everybody to  see  i f  we can do tha t  bu t  we in  a l l  p robab i l i t y  

we might  use  an  even ing  sess ion .    I f  we look a t  a  da te  

where  everybody  w i l l  ge t  reasonab le  no t ice  we might  jus t  

f i x  the  da te  and then take  i t  f rom there ,  bu t  thank you ve ry  

much.  

 I  wou ld  l i ke  to  see counse l  f rom a l l  s ides in  my  20 

chambers  be fore  we d i sperse  but  thank you very  much to  

everybody we w i l l  ad jou rn  fo r  the  day.  

 For  the  benef i t  o f  the  pub l i c  the  Commiss ion  w i l l  no t  

have a  hear ing  tomorrow,  i t  m igh t  no t  have a  hear ing  on  

Wednesday as  we l l ,  bu t  i f  i t  has  a  hear ing  on  Wednesday 
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the  pub l i c  w i l l  be  to ld .   I t  w i l l  have a  hear ing  on  Thursday  

and on Fr iday.  

 We ad journ .  

ADV MPOFU SC:    Thanks Cha i r.  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS TO 3  DECEMBER 2020  


