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PROCEEDINGS RESUME ON 19 NOVEMBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good 

morn ing  eve rybody.  

 A f te r  hear ing  argument  on  Monday  I  ind ica ted  tha t  I  

wou ld  g ive  my ru l ing  on  Tuesday but  we had to  ex tend or  

postpone unt i l  th is  morn ing .   I  am now ready to  g ive  the  

ru l ing .  

 The ac tua l  fu l l  t yped ru l ing / j udgment  w i l l  be  

ava i lab le  la te r  t oday because there  are  some fu r ther  

cor rec t ions to  be  made.   But  th is  i s  the  ru l ing .  10 

R U L I  N  G  

 Th is  i s  an  app l i ca t ion  b rough t  by  Mr  Jacob 

Ged ley ih lek isa  Zuma fo r  my recusa l  as  Cha i rperson o f  th is  

commiss ion  or  fo r  my recusa l  f rom hear ing  any ev idence 

tha t  may be g iven by  h im or  any member  o f  fami ly  in  th is  

commiss ion .  

 Mr  Zuma to  whom I  sha l l  I  re fe r  in  th is  

ru l ing / judgment  as  the  App l icant  i s  a  fo rmer  Pres ident  o f  

the  Repub l ic  o f  South  A f r i ca .  

 On 22 October  2020 the  App l icant  was served w i th  20 

a  summons issued and s igned by  the  Secre tary  o f  the 

Commiss ion  requ i r ing  or  compel l i ng  h im to  appear  be fore  

the  commiss ion  a t  ten  o ’c lock  on  16 –  20  November  2020 

fo r  the  purpose o f  g iv ing  ev idence and be ing  quest ioned by  

an  ev idence leader  in  the  commiss ion .  
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 The scope o f  h is  ev idence was to  cover  about  35  

a f f idav i t s  o r  so  o f  ce r ta in  w i tnesses who have  a l ready 

tes t i f ied  be fore  the  commiss ion .    

 On Wednesday 11 November  2020 the  app l i ca t ion  

lodged w i th  the  commiss ion  an  app l i ca t ion  fo r  my recusa l .   

The app l i ca t ion  was se t  down fo r  hear ing  be fore  me.   I t  

was opposed by  the  se rver  o f  the  commiss ion  who 

de l i vered an answer ing  i t  –  an  answer ing  a f f idav i t  dur ing  

the  weekend o f  the  14  November  2020.  

 A rep ly ing  a f f idav i t  by  the  App l icant  was de l i vered  10 

in  the  even ing  on Sunday the  15  November  2020.   Under  

c i rcumstances tha t  w i l l  be  apparent  f rom th is  judgment  o r  

ru l ing  la te r  I  read  a  cer ta in  s ta tement  in to  the  record  a t  the 

commencement  o f  the  proceed ings on  Monday 16 

November  2020.  

 A copy the reof  was g i ven to  the  App l icant ’s  

a t to rneys as  we l l  as  the  commiss ion ’s  lega l  team.   

Subsequent ly  the  App l icant  de l i ve red anothe r  a f f idav i t  on  

Wednesday 18 November  2020.    

 I  have heard  o ra l  a rgument  f rom Counse l  fo r  the  20 

App l icant  Mr  Sk ihakhane SC who  was ass i s ted  by  Mr  T 

Masuku SC as we l l  as  a rgument  f rom Mr  P J  Pre to r ius  SC 

the  head o f  the  commiss ion ’s  lega l  team.  

 Before  I  p roceed i t  i s  necessary  to  se t  ou t  the  

background to  th is  app l i ca t ion .   I t  i s  no t  necessary  to  se t  
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ou t  tha t  background in  any g reat  de ta i l  because the  

es tab l i shment  o f  th is  commiss ion  is  we l l -known.   

 I t  su f f i ces  to  po in t  ou t  tha t  in  accordance w i th  i t s  

name th is  commiss ion  was es tab l i shed to  invest iga te  and 

repor t  on  a l legat ions o f  s ta te  capture ,  cor rup t ion  and f raud 

in  the  pub l i c  sec tor  inc lud ing  organs o f  s ta te .  

 I t  was es tab l i shed by  the  App l ican t  in  January  2018  

when he was s t i l l  the  Pres ident  o f  the  count ry.   He  d id  so  

pursuant  to  an  order  o f  the  H igh  Cour t  P re tor ia  wh ich  gave  

e f fec t  to  the  then Pub l ic  Pro tec tor ’s  Remedia l  Act ion .  10 

 In  accordance w i th  the  Pub l ic  Pro tec tor ’s  Remedia l  

Act ion  and the  order  o f  the  H igh  Cour t  P re tor ia  I  was  

se lec ted  by  the  Ch ie f  Jus t ice  and appo in ted  by  the  

App l icant  as  the  then Pres ident  o f  the  Repub l ic  as  the  

Judge who wou ld  cha i r  th is  commiss ion .  

 My appo in tment  was announced by  the  App l icant  in  

January  2018.   I  am the  so le  member  o f  the  commiss ion .   

The commiss ion  has a  secre tary  who heads the  secre tar ia t  

o f  the  commiss ion .   I t  a lso  has i t s  lega l  team as we l l  as  the  

invest iga t ion  team.  20 

 The lega l  team cons is ts  o f  a  number  o f  p rac t ic ing  

a t to rneys and advocates .   The invest iga t ion  team cons is ts  

o f  var ious invest iga tors .  

 Par t  o f  the  Terms o f  Reference o f  th is  commiss ion  

wh ich  were  approved by  the  App l icant  when he was s t i l l  
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P res ident  inc lude apar t  f rom the  Prov is ion  tha t  the 

commiss ion  must  invest iga te  a l legat ions o f  s ta te  capture ,  

cor rup t ion  and f raud in  the  pub l i c  sec to r  inc lud ing  organs  

o f  s ta te .  They inc lude tha t  the  commiss ion  must  invest iga te  

and repor t  on  whether  and to  what  ex ten t  and by  whom 

at tempts  were  made th rough any fo rm o f  inducement  o r  fo r  

any ga in  o f  whatsoever  na ture  to  in f luence members  o f  the  

Nat iona l  Execut ive  [ inc lud ing  Deputy  Min is te rs ,  Off i ce  

Bearers  and o f  Funct ionar ies  employed by  or  Off i ce 

Bearers  o f  any  s ta te  ins t i tu t ion  or  o rgan o f  s ta te  or  10 

d i rec tors  o f  the  boards o f  SOE’s ] .    

 In  par t i cu la r  the  commiss ion  must  invest iga te  the  

verac i t y  o f  a l legat ions tha t  fo rmer  Deputy  Min is te r  o f  

F inance Mr  Nceb is i  Jonas and Ms Mentoor  were  o f fe red  

Cab ine t  pos i t ions  by  the  Gupta  fami ly.  

1 .2   Whether  the  Pres ident  had  any ro le  in  the  a l leged 

o f fe rs  o f  Cab ine t  pos i t ions  to  Mr  Nceb is i  Jonas  and Ms  

Mentoor  by  the  Gupta  fami ly  as  a l leged.  

1 .3    Whethe r  the  appo in tment  o f  any member  o f  the 

Nat iona l  Execut ive  Funct ionary  and or  Off i cer  Bearer  was 20 

d isc losed to  the  Gupta  fami ly  o r  any o the r  unauthor i sed 

person befo re  such appo in tments  were  fo rmal ly  made and  

or  announced and i f  so  whethe r  the  Pres ident  o r  any 

member  o f  the  Nat iona l  Execut ive  i s  respons ib le  f o r  such 

conduct .  
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1 .4   Whether  the  Pres ident  o r  any member  o f  the  Pres ident  

o r  p rev ious members  o f  h is  Nat iona l  Execut ive  [ inc lud ing  

Deputy  M in is te rs  o r  pub l i c  o f f i c ia l  o r  employee o f  any s ta te  

owned ent i t y ]  b reached or  v io la ted  the  const i tu t ion  or  any 

re levant  a t  the  [00 :08 :37]  o r  leg i s la t ion  by  fac i l i ta t ing  the  

un lawfu l  award ing  o f  tenders  by  SOE’s  or  any organ o f  

s ta te  to  benef i t  the  Gupta  fami ly  o r  any o ther  fami ly,  

ind iv idua l  o r  corpora te  en t i t y  do ing  bus iness w i th  

government  o r  any organ o f  s ta te .  

1 .5   The nature  and ex ten t  o f  cor rup t ion  i f  any  in  the  10 

award ing  o f  con t rac ts  tenders  t o  compan ies ,  bus iness 

en t i t ies ,  o rgan isa t ions  by  pub l i c  en t i t ies  l i s ted  under  

Schedu le  2  o f  the  Pub l i c  F inance Management  Act  Number  

1  o f  1999 as  amended.  

1 .6   Whether  there  were  any i r regu la r i t ies  undue 

enr i chment ,  cor rup t ion  and undue in f luence in  the  award ing  

o f  cont rac ts ,  m in ing  l i cences,  government  adver t i s ing  in  

the  New Age newspaper  and  any o the r  government  

serv i ces  in  the  bus iness dea l ings o f  the  Gupta  fami ly  w i th  

government  depar tments  and SOE’s .  20 

1 .7   Whether  any member  o f  the  Nat iona l  Execut ive  and 

inc lud ing  Deputy  Min i s te rs  un lawfu l l y  o r  co r rup t ly  o r  

improper ly  in te rvened in  the  mat te r  o f  the  c los ing  o f  

bank ing  fac i l i t i es  fo r  Gupta  owned compan ies .  

1 .8   Whether  any  adv ice  as  in  the  Min is t r y  o f  F inance were  
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appo in ted  w i thou t  p roper  p rocedures in  par t i cu la r  and as  

a l leged in  the  compla in t  to  Pub l ic  Pro tec tor  where  there  

are  two sen ior  adv i sors  who were  appo in ted  by  Min is te r  

Des Van Rooyen to  the  Nat iona l  Treasury  were  so  

appo in ted  w i thout  fo l low ing proper  p rocedures.  

1 .9   The nature  and ex ten t  o f  cor rup t ion  i f  any  in  the  

award ing  o f  cont rac ts  and tenders  to  compan ies ,  bus iness  

en t i t ies  or  o rgan isa t ions by  government  depar tments ,  

agenc ies  and ent i t ies  in  par t i cu la r  whether  any member  o f  

the  Nat iona l  Execut ive  inc lud ing  the  [Pres ident ,  pub l i c  10 

o f f i c ia l ,  func t ionary  o f  any organ o f  s ta te  in f luence the  

award ing  to  tenders  to  benef i t  themse lves,  the i r  fami l ies  or  

en t i t ies  in  wh ich  they he ld  a  persona l  in te res t ] .  

 Paragraph 3  o f  the  Terms o f  Refe rence reads and I  

quote :  

“A l l  o rgans o f  s ta te  w i l l  be  requ i red  to  

coopera te  fu l l y  w i th  the  commiss ion . ”  

7 .   There  are  two ways  in  wh ich  a  person may be 

compel led  to  appear  be fo re  the  commiss ion  fo r  purposes o f  

g iv ing  ev idence.   The one i s  the  issu ing  o f  a  summons 20 

aga ins t  such a  person in  te rms o f  Sect ion  3  o f  the  

Commiss ion ’s  Act  1947.   The o the r  i s  by  the  issu ing  o f  a  

d i rec t i ve  by  the  Cha i rperson in  te rms o f  Regu la t ion  10 .6  o f  

the  Regu la t ions o f  the  Commiss ion .  

 In  te rms o f  Regu la t ion  10 .6  the  Cha i rperson a l so  
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has  the  power  to  i ssue a  d i rec t i ve  to  anybody to  depose to  

an  a f f idav i t  o r  a f f i rmed dec lara t ion  fo r  the  purposes  o f  the  

invest iga t ions o f  the  commiss ion .  

 I  have a l ready sa id  tha t  the  App l icant  was se rved  

w i th  a  summons  to  appear  be fo re  the  commiss ion  th is  

week.  I  have prev ious l y  a lso  issued two d i rec t i ves  in  te rms 

o f  Regu la t ion  10 .6  aga ins t  the  App l icant  to  fu rn i sh  the  

commiss ion  w i th  a f f idav i t s  dea l ing  w i th  ce r ta in  mat te rs .  

 I  w i l l  have reason to  rev is i t  th is  sub jec t  la te r  in  th is  

ru l ing .  10 

8 .   The commiss ion  has been hear ing  ora l  ev idence s ince  

August  2018 except  fo r  cer ta in  b reaks tha t  i t  has  taken.   I  

unders tand tha t  i t  has  heard  about  257 w i tnesses.    

 By  way o f  an  order  o f  the  H igh  Cour t  P re to r ia  the  

commiss ion ’s  l i fespan has been ex tended to  the  end o f  

March 2021.   Pursuant  to  an  inv i ta t ion  ex tended  to  the 

App l icant  to  appear  be fore  the  commiss ion  f rom 15 to  20  

Ju l y  2019 the  App l icant  appeared before  the  commiss ion  

f rom two and ha l f  days or  so .  

 He gave ev idence and was g iven  an oppor tun i ty  t o  20 

present  h is  s ide  o f  the  s to ry  and was quest ioned.   However  

wh i le  the  App l icant  was be ing  quest ioned he ob jec ted  to  

fu r ther  quest ion ing  on  the  bas is  tha t  he  was be ing  cross-

examined.   As  a  resu l t  o f  tha t  ob jec t ion  a  d iscuss ion  

ensued in  te rms  o f  wh ich  an  agreement  was reached  
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be tween the  App l icants  lega l  team and the  commiss ion ’s  

lega l  team a imed a t  address ing  the  App l icants  concerns  

regard ing  how he  was quest ioned.  

 I  announced the  Terms o f  the  Agreement  a t  the  

hear ing .   Th ree o f  the  te rms were  tha t  the  commiss ion ’s  

lega l  team wou ld  by  30  Ju l y  2019 fu rn i sh  the  App l icants  

team wi th  a  document  tha t  ident i f ied  areas o f  in te res t  in  

each a f f idav i t  in  regard  to  wh ich  the  App l i cant  was requ i red  

to  p rov ide  h i s  vers ion .  

 Another  te rm was  tha t  the  two teams wou ld  seek to  10 

agree the  da te  by  wh ich  the  App l icant  wou ld  de l i ver  h i s  

a f f idav i t s  bu t  tha t  i f  the  two teams d id  no t  reach agreement  

the  mat te r  wou ld  be  brought  to  my a t ten t ion  and  I  wou ld  

a f te r  hear ing  bo th  s ides de termine the  pe r iod  w i th in  wh ich  

the  App l icant  wou ld  de l i ve r  h is  a f f idav i t s .  

 P r io r  to  the  commiss ion ’s  lega l  team reach ing  

agreement  w i th  the  –  w i th  the  App l icants  lega l  team the  

App l icant  in fo rmed the  commiss ion  th rough h is  lega l  team 

tha t  he  had dec ided to  te rm inate  h is  par t i c i pa t ion  in  the  

commiss ion  due  to  h is  d i ssa t is fac t ion  w i th  how he had 20 

been quest ioned.  

 However  the  agreement  tha t  was  reached inc luded 

an under tak ing  by  the  App l i cant  tha t  he  wou ld  con t inue to  

par t i c i pa te  in  the  commiss ion  and  wou ld  the re fore  re turn  

on  a  la te r  da te  to  cont inue h i s  tes t imony.  
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 Subsequent  to  the  App l icants  appearance befo re  

the  commiss ion  in  Ju l y  2019 the  commiss ion ’s  lega l  team 

furn ished the  App l icants  l ega l  team wi th  a  document  

ident i f y ing  “a reas  o f  in te res t  in  var ious a f f idav i t ”  in  respect  

o f  wh ich  the  App l icant  was requ i red  to  p rov ide  a f f idav i t s  

conta in ing  h is  vers ions.  

 In  o ther  words  the  commiss ion ’s  lega l  team 

compl ied  w i th  h is  ob l iga t ions under  the  agreement  o f  Ju ly  

2019.   The App l i cant  fa i led  to  agree w i th  the  commiss ion ’s  

lega l  team a  pe r iod  w i th in  wh ich  he  wou ld  fu rn ish  the 10 

a f f idav i t s  he  had under taken to  fu rn ish  the  commiss ion .  

 U l t imate ly  I  f i xed  a  da te  by  wh ich  the  App l ican t  

wou ld  de l i ver  h i s  a f f idav i t s .   Never the less  the  App l icant  

fa i led  to  de l i ve r  those a f f idav i t s .  

 Between Ju ly  2019 and mid-December  2019 the  

commiss ion  se t  as ide  va r ious weeks fo r  the  App l icant ’s  

appearance before  the  commiss ion  bu t  the  a t tempts  were  

unsuccessfu l .    

 Towards the  end  o f  2019 the  da tes  o f  26  to  31  

January  2020 were  se t  as ide  fo r  the  App l icant ’s  20 

appearance before  the  commiss ion  and the  App l icant  was  

not i f ied .  

 In  December  2019 the  commiss ion ’s  lega l  served 

the  App l icant  w i th  an  app l i ca t ion  fo r  an  orde r  to  be  made  

by  me author i s ing  the  issu ing  on  a  summons to  compel  the  
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App l i cant  to  appear  be fore  the  commiss ion  on  spec i f ied  

da tes  in  January  2020 –  tha t  i s  26  to  31  January  2020.  

 The App l icant  de l i vered oppos ing  a f f idav i t s .   The 

app l i ca t ion  was se t  down fo r  hear ing .   On the  da te  when 

the  app l i ca t ion  was to  be  heard  i t  was ad journed on the  

bas is  tha t  another  da te  wou ld  be  a l loca ted  fo r  a rgument .   

The app l i ca t ion  was ad journed because i t  appeared tha t  

owing to  med ica l  reasons the  App l i cant  was not  go ing  to  be  

ava i lab le  to  appear  be fo re  the  commiss ion  un t i l  a f te r  March 

2020.  10 

 A lso  the  commiss ion ’s  lega l  team needed t ime to  

prepare  a  rep l y ing  a f f idav i t  to  the  App l icant ’s  answer ing  

a f f idav i t  in  tha t  app l i ca t ion .   The rep l y ing  a f f idav i t  was 

de l i vered by  the  commiss ion ’s  lega l  team in  due course .  

 Before  the  app l i ca t ion  cou ld  be  se t  down fo r  

hear ing  the  s ta te  o f  na t iona l  d isas ter  was dec lared and a  

na t iona l  lockdown was  ins t i tu ted  w i th  e f fec t  f rom 26 March  

2020 to  dea l  w i th  Cov id-19.  

 From tha t  t ime to  28  June 2020 the  commiss ion  d id  

no t  have hear ings.   I t  resumed i t s  hear ings du r ing  the  20 

week o f  29  June 2020.  

 By  the  las t  week  o f  August  2020 the  App l i cant  had 

not  fu rn i shed the  commiss ion  w i th  the  a f f idav i t s  i t  had –  he  

had under taken in  Ju l y  2019 to  fu rn ish  to  the  commiss ion .  

 By  the  beg inn ing  o f  the  na t iona l  lockdown there  was  
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a  g rea t  number  o f  w i tnesses who  had tes t i f ied  be fore  the  

commiss ion  in  respect  o f  whose ev idence the  App l icant  had  

been se rved w i th  Ru le  3 .3  Not ices  in  te rms o f  Ru les  o f  the 

Commiss ion .  

 These a re  no t ices  wh ich  a re  served on a  pe rson  

who is  e i ther  imp l ica ted  o r  who may be sa id  to  be  

imp l ica ted  in  a  w i tness ’ s ta tement .  

 Dur ing  August  2020 the  App l icant  was not i f ied  tha t  

21  to  25  September  2020 had been se t  down as the  da tes  

fo r  the  App l i cant  to  appear  be fore  the  commiss ion .  10 

 On 27 August  2020 I  s igned the  f i rs t  ever  

Regu la t ion  10 .6  D i rec t i ve  aga ins t  the  App l icant  wh ich  was  

issued soon the reaf te r  and la te r  se rved on the  App l icant .  

 Through the  Regu la t ion  10 .6  D i rec t i ve  I  sought  to  

compel  the  App l i cant  to  de l i ver  an  a f f idav i t  o r  a f f idav i t s  

g iv ing  h is  vers ion  in  response to  the  a f f idav i t s  o f  Mr  Popo 

Mole fe  in  regard  to  the  commiss ion ’s  invest iga t ions in to  

cer ta in  mat te rs  a t  PRASA.  

 A round 11 Sep tember  2020 I  s igned anothe r  

Regu la t ion  10 .6  D i rec t i ve  seek ing  to  compel  the  App l icant  20 

to  fu rn ish  the  commiss ion  w i th  an  a f f idav i t  g iv ing  h i s  

vers ion  to  the  a f f idav i t s  o f  Mr  Zo la  Tsots i  and Mr  N ick  

L inne l l  w i th  regard  to  a  meet ing  tha t  i s  a l leged to  have  

been he ld  in  the  Pres ident ’s  o f f i c i a l  res idence in  Durban on 

8  March 2015.  
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 On 1  September  2020 the  App l icant ’s  a t to rneys  

wro te  to  the  ac t ing  Secre ta ry  o f  the  commiss ion  and sa id 

tha t  the  App l ican t  wou ld  no t  be  ab le  to  appear  be fore  the  

commiss ion  on  21 to  25  September  2020.  

 The reasons advanced were  tha t :  

a .  The App l i cant ’s  a t to rneys o f  record  had been recen t ly  

appo in ted  as  the  App l icant ’s  a t to rneys and needed  

more  t ime in  o rder  to  fami l ia r i se  themse lves w i th  a l l  

the  documenta t ion  wh ich  the  App l icant  had been  

served –  w i th  wh ich  the  App l icant  had been served by  10 

the  commiss ion  s ince  the  es tab l i shment  o f  the  

commiss ion .  

b .  The App l icant  was “p repar ing  fo r  h is  much ant ic ipa ted  

cr im ina l  t r ia l  the  impor tance o f  wh ich  cannot  be  over-

emphas ised” .   The le t te r  cont inued and sa id  tha t  i t  

was “ ra ther  un fa i r  to  expect  the  App l icant  to  

s imu l taneous ly  cons ide r  ev idence  and a f f idav i t s  o f  

more  than th i r t y  w i tnesses in  o rder  to  make h imse l f  

ready to  appear  be fore  the  commiss ion  on  21 to  25  

September  2020. ”  20 

c .  The App l i cant  was o f  advanced age and g i ven Cov id-

19 he had been adv i sed to  l im i t  h is  movements .  

d .  The App l icant  had ra ised a  concern  regard ing  the  

recent  amendments  o f  cer ta in  regu la t ions o f  the  

commiss ion  re la t i ng  to  the  shar ing  o f  in fo rmat ion  w i th  
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Law Enforcement  Agenc ies  and was seek ing  lega l  

adv ice  “on  the  imp l ica t ions thereof  on  h is  fu r ther  

par t i c i pa t ion . ”  

e .  The App l i cant  was a l so  engaged in  severa l  o ther  

cases wh ich  requ i red  h i s  fu l l  a t ten t ion .  

In  tha t  le t te r  the  App l icant ’s  a t to rneys a lso  no ted tha t  

Not ice  had been g iven o f  the  in ten t ion  o f  the  commiss ion ’s  

lega l  team to  proceed w i th  the  app l i ca t ion  fo r  the 

au thor isa t ion  o f  a  summons to  be  issued aga ins t  the  

App l icant  to  compel  h im to  appear  be fore  the  commiss ion .  10 

 The App l icant ’s  a t to rneys then sa id  and I  quote :  

“ I t  shou ld  fo l low  tha t  we must  awa i t  the  

ou tcome o f  tha t  app l i ca t ion  be fore  we can  

d iscuss the  poss ib le  appearance o f  the  

App l icant  a t  the  commiss ion .   We t rus t  tha t  

the  commiss ion  w i l l  engage  w i th  us  

regard ing  da tes  fo r  the  hear ing  o f  the  

app l i ca t ion . ”  

 The App l icant ’s  a t to rneys emphas ised tha t  da tes  

shou ld  have been d iscussed w i th  them as the  App l icant ’s  20 

new lega l  team.   And they reques ted tha t  fu tu re  da tes  be  

d iscussed w i th  them.  

 On the  21  September  2020 wh ich  had been meant  

to  be  the  f i rs t  day o f  the  App l i cant ’s  appearance be fore  the  

commiss ion  tha t  week I  made an announcement  a t  the 
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commencement  o f  the  proceed ings  o f  the  commiss ion .  

 S ince the  App l i cants  a t to rneys had made i t  c lear  

tha t  the  App l icant  was not  go ing  to  appear  be fore  the  

commiss ion  dur ing  the  week o f  21  to  25  September  2020  

the  commiss ion  made a l te rna t ive  ar rangements  in  o rder  to  

ensure  tha t  tha t  week was not  wasted.  

 The announcement  tha t  I  made was tha t :  

a .  The app l i ca t ion  fo r  the  au tho r isa t ion  o f  summons  

aga ins t  the  App l i cant  was se t  down fo r  hear ing  on  9  

October  2020.  10 

b .  I f  the  App l icant  o r  h is  lawyers  d id  no t  appear  on  the  9 

October  2020 and d id  no t  p rov ide  good reasons why  

they –  there  was no appearance  the  mat te r  wou ld 

proceed w i th  o r  w i thout  them.  

c .  The dates  16  to  20  November  2020 had been 

determined as  the  da tes  fo r  the  next  appearance  o f  

the  App l icant  be fore  the  commiss ion .   The App l icant  

was to  subsequent ly  say  tha t  I  have ca l led  a  med ia  

conference and made th is  announcement  a t  a  med ia  

conference.   That  was not  t rue  as  I  had made the  20 

announcement  a t  the  commencement  o f  the  days ’ 

p roceed ings in  the  commiss ion .  

On the  28  September  2020 the  App l icant ’s  a t to rneys 

wro te  a  le t te r  addressed to  me in  wh ich  fo r  the  f i rs t  t ime 

the  App l icant  sa id  tha t  he  wou ld  be  seek ing  my recusa l  as  
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the  Cha i rperson o f  the  commiss ion .  

 The App l i cant ’s  a t to rneys sa id  tha t  tha t  they had  

been ins t ruc ted  to  seek my recusa l :   

“On the  ground tha t  the  App l icant  reasonab ly  

apprehends tha t  you have a l ready  adopted a  

b iased d ispos i t ion  towards h im and cannot  

b r ing  an  impar t ia l  m ind to  the  issues and  

ev idence tha t  re la te  to  h im. ”  

 The App l icant ’s  a t to rneys went  on  to  say tha t  the  

App l icant ’s  conc lus ion  tha t  I  was no longer  capab le  o f  10 

exerc is ing  an  independent  and impar t ia l  m ind was fo r t i f ied 

by  what  he  v iewed:  

“As the  unwar ranted pub l i c  s ta tements  

made by  the  Cha i rperson a t  the  sa id  med ia  

br ie f ing . ”  

 The App l icant ’s  a t to rneys went  on  to  say tha t  the  

App l icant  has:  

“A lways exp ressed h is  w i l l i ngness to  

coopera te  w i th  the  commiss ion . ”  

 They conf i rmed:  20 

“Th is  i s  in  sp i te  o f  h is  reserva t ions about  

the  lega l i t y  o f  the  commiss ion  and in  

par t i cu la r  abou t  your  su i tab i l i t y  as  

Cha i rperson g iven your  persona l  re la t ions  

w i th  h im.   However  the  conduc t  o f  the  
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Cha i rperson towards has le f t  the  App l icant  

w i th  no  cho ice  bu t  to  take  th is  s tep  in  o rde r  

to  de fend h is  r igh ts  as  a  c i t i zen .   The  

App l icant  be l ieves tha t  the  Cha i rperson ’s  

conduct  has s t r ipped th i s  commiss ion  o f  i t s  

much requ i red  and founded leg i t imacy. ”  

 The App l icant ’s  a t to rneys a l so  s ta ted  in  the  le t te r :  

“Viewed in  the  contex t  o f  p rev ious med ia  

s ta tements  the  conduct  o f  the  Cha i rperson  

and t rea tment  o f  the  App l ican t  by  the  10 

commiss ion  the  Cha i rpe rson ’s  u t te rances  

have le f t  the  App l icant  w i th  d i s t inc t  –  w i th  a  

d is t inc t  impress ion  tha t  the  Cha i rperson  

seeks to  ta rge t  h im fo r  spec ia l  t rea tment  

and pub l i c  humi l ia t ion . ”  

 In  paragraph 9  o f  tha t  le t te r  the  App l icant ’s  

a t to rneys sa id :  

“The App l icant  be l ieves tha t  the  source  o f  

the  Cha i rperson ’s  b ias  aga ins t  h im s tems 

f rom the  fac t  tha t  the  App l icant  and the  20 

Cha i rperson have  h is to r ica l  pe rsona l  fami ly  

and pro fess iona l  re la t ions  tha t  ought  to  

have been pub l i c ly  d i sc losed  by  the  

Cha i rperson before  accept ing  h is  

appo in tment . "  
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 Th is  sentence in  the  App l i cant ’s  a t to rney ’s  le t te r  o f  

28  September  2020 makes i t  c lea r  tha t  a t  leas t  as  a t  tha t  

t ime the  App l icant  be l ieved tha t  the  source  o f  my a l leged  

b ias  aga ins t  h im s tem f rom:  

“The fac t  tha t  the  App l icant  and  

Cha i rperson –  the  Cha i rperson have  

h is to r i ca l  persona l  fami ly  and pro fess iona l  

re la t ions  tha t  ought  to  have been  d isc losed  

pub l i c ly  d i sc losed by  the  Cha i rperson  

before  accept ing  h is  appo in tment . ”  10 

 In  paragraph 10 .3  o f  the  le t te r  the  App l icant ’s  

a t to rneys wro te :  

“The App l icant  i s  o f  the  f i rm v iew tha t  the  

Cha i rperson ’s  b ias  aga ins t  i s  a  resu l t  o f  

persona l  and s t ra ined re la t ions  tha t  the  

Cha i rperson ought  to  have d isc losed r igh t  

a t  the  beg inn ing  o f  the  inqu i ry. ”  

 In  the  le t te r  o f  28  September  2020 the  App l icant ’s  

a t to rneys a lso  l i s ted  what  they sa id  where  some o f  the  

o ther  reasons to  be  se t  ou t  in  g rea ter  de ta i l  in  the  a f f idav i t  20 

re la t ing  to  the  recusa l  app l i ca t ion .   These were  g i ven as :  

“10 .1  The Cha i rperson ’s  e lec t ion  to  rese rve  

med ia  conferences fo r  the  App l i cant  a t tes ts  to  

the  fac t  tha t  he  seeks to  po r t ray  h im as 

uncoopera t ive  and be l l ige rent  in  the  eyes o f  
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the  pub l i c .   No o ther  w i tness  has been  

sub jec ted  to  such pub l i c  rebuke th rough the  

med ia .  

“10 .2  I t  has  become common p lace fo r  the  commiss ion  

to  parade a  par t i cu la r  na r ra t i ve  th rough w i tnesses and  

to  t rea t  cer ta in  w i tnesses par t i cu la r l y  those who 

imp l ica te  the  App l icant  w i th  d i f fe rence.   I t  i s  apparent  

to  the  App l icant  tha t  the  commiss ion  to  seek  to  

en t rench a  na r ra t i ve  tha t  por t rays  h im as gu i l t y  a t  a l l  

cos ts .   The App l icant  i s  o f  the  f i rm v iew tha t  the  10 

Cha i rperson ’s  b ias  aga ins t  h im is  a  resu l t  o f  persona l  

mat te rs  and s t ra ined re la t ions  tha t  the Chai rperson 

ought to have d isclosed r ight  at  the beginning of  the 

inquiry.   The Chairperson in i ts  engagements wi th  

wi tnesses test i fy ing before him, has a lready prejudged 

the very issues he is tasked to invest igate.    

In part icular,  he has al ready made prejudicial  statements 

about  the Appl icant  whi le addressing some witnesses 

who had made no reference to the Appl icant .  

The Chai rperson refused to bel ieve that  the Appl icant ’s  20 

fai lure to appear before the Commissions ear l ier th is 

year was due to st ruggle to seek medical  t reatment.   

Again,  publ ic ly or port raying him as a l iar. ”  

And 10.6:  

“The Chai rperson has jo ined the narrat ive that  seeks 
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to present  the Appl icant  as the cause of  al l  the  

corrupt ion he is tasked to invest igate.”  

Before I  proceed, I  need to deal  immediately wi th 10.5 which 

I  have just  read,  where i t  is said that :    

“The Chai rperson refused to bel ieve that  the Appl icant ’s  

fa i lure to appear before the Commission ear l ier th is year  

was due to his t rouble to  seek medical  t reatment.   Again,  

publ ic ly port raying him as a l iar. ”  

I  want  to indicate that  there is absolute ly no evidence in the 

papers support ing this a l legat ion against  the Chairperson.    10 

 10.9:   

“The Appl icant ’s at torneys also pointed out  that  unt i l  

the Appl icant ’s  recusal  appl icat ion had been 

determined,  the Appl icant  would not  take part  in the 

Commission,  recusal  appl icat ion.   

In his founding aff idavi t ,  the Appl icant  provides what  

he refers to as the synopsis of  the grounds upon 

which he seeks my recusal . ”    

 He says that  those grounds maybe summarised as 

fol lows.   20 

“1.  given our personal  relat ions,  the background 

of  which is set  out  fu l ly below.  Deputy Chief  Just ice 

Zondo ought to  have decl ined to chair  the 

Commission whose Terms of  Reference indicated 

that  I  was to be the main impl icated person.   
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2.  In my absence the Chairperson has made 

several  comments whose effect  is the suggest ion 

that  I  am al ready gui l ty of  state capture.    

Many of  these comments carr ied wi th him a 

miscel lanea on insinuat ions about my involvement in  

the unlawfu l  capture of  our state whi le I  was 

President .    

I  am advised that  i t  is not  uncommon for judges to 

hear test imonies that  may wel l  them but  they remain 

composed in order to create a safe forum even for  10 

the accused.   

In th is regard,  they are guarded in the comments 

they make whi le  hearing test imonies.  

3.  The Chairperson has singled me out  for publ ic  

announcements relat ing to me through the media.   I  

am the only wi tness in respect  of  whom so many 

pre-statements have been issued by the 

Chairperson.    

4.  The Chairperson clear ly doubts my bona f ide.   

On two occasions he quest ioned or doubted my 20 

statement that  I  had t rouble to  seek medical  

at tent ion.  

5.  the Commission has tendered to cal l  only 

those wi tnesses part icular ly members of  my cabinet  

that  impl icate me in some way or  are disgrunt led 
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that  at  some point  I  may have removed them from 

the cabinet  posts. ”  

The law:  

Counsel  for the Appl icant  submit ted that  the Appl icants case 

for my recusal  is that  the Appl icant  has a reasonable 

apprehension that  I  wi l l  not  br ing an impart ia l  mind to the 

issues involv ing the Appl icant .   He made i t  c lear,  however,  

that 's the Appl icant 's case was not  based on actual  b ias.  

 In The President  of  the Republ ic  of  South Af r ica and 

Others ,  1992(2) BCLR 725 (CC),  the Const i tut ional  Court  10 

had this to say about the importance of  impart ia l  

adjudicat ion of  disputes and I  quote:  

“A cornerstone of  any fai r  and just  legal  system is  

the impart ia l  adjudicat ion of  disputes which comes 

before the courts and other t r ibunals.  

This appl ies,  of  course,  to both cr iminal  and civ i l  

cases as wel l  as to ad judicial  and administ rat ive 

proceedings.  

Nothing is more l ikely to impai r  conf idence in  

proceedings,  whether on the part  of  l i t igants or the 20 

general  publ ic,  than actual  bias or  the appearance 

of  bias in  the off ic ia ls who have the power to  

adjudicate on disputes.”  

 The test  for the determinat ion of  a reasonable 

apprehension of  bias was set  out  in these terms by the 
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Const i tut ional  Court  in SARFU and I  quote.  

“The quest ion is whether a reasonable,  object ive an  

informed person would on the correct  facts  

reasonable apprehend that  the judge has not  or wi l l  

not  br ing an impart ia l  mind to bear on the 

adjudicat ion of  the case.    

That  is a mind open to persuasion by the evidence 

and submissions of  counsel .  

The reasonableness of  the apprehension must  be 

assessed in the l ight  of  the Oath of  Off ice taken by 10 

the judges to administer just ice wi thout  fear or  

favour and the abi l i ty to carry out  that  oath by 

reason of  thei r  t ra ining and experience.  

I t  must  be assumed that  they can disabuse thei r  

minds of  any i rrelevant  personal  bel ieves or 

predisposi t ions.  

They must  take in to account the fact  that  they have 

a duty to si t  in  any case in which they are not  

obl iged to recuse themselves.  

At  the same t ime,  i t  must  never be forgot ten that  an 20 

impart ia l  judge is  a fundamental  prerequisi te  for a  

fa i r  t r ia l  and a judicial  o ff icer should not  hesi tate to  

recuse hersel f  or  himsel f  i f  there are reasonable 

grounds on the part  of  the l i t igant  for apprehending 

that  the judicial  off icer for whatever reasons was not  
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or wi l l  not  be impart ia l . ”  

 I t  is important  to highl ight  that  the person contemplated 

in the test  must  be reasonable,  object ive and informed.  The 

apprehension must  be reasonable and that  the quest ion is 

not  whether a reasonable,  object ive and informed person 

might  on the correct  facts apprehend but  i t  is whether such a 

person would on the correct  facts reasonable apprehend.  

 Furthermore,  reasonable apprehension is not  that  the 

judge may not  br ing an impart ia l  mind to bear  on the 

adjudicat ion of  the case but  i t  is  whether the reasonable 10 

apprehension is  that  the judge has not  or  wi l l  not  br ing an 

impart ia l  mind to bear on the adjudicat ion of  the case.   That  

is a  mind open to persuasion by the evidence and the 

submissions of  counsel .  

 The reasonableness of  the apprehension must  be 

assessed in the l ight  of  the Oath of  Off ice taken by judges to 

administer just ice wi thout  fear,  favour or prejudice.   

Furthermore,  the onus to establ ish the case is upon the 

Appl icant .    

 In SARFU the court  made i t  c lear that  an unfounded or 20 

unreasonable apprehension concerning a judicial  off icer is  

not  a just i f iable basis for an appl icat ion for recusal  and that  

the apprehension of  the reasonable person must  be 

assessed in the l ight  of  the t rue facts as they emerge at  the 

hearing of  the appl icat ion.  
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 Courts are hesi tant  to make a f inding of  bias or to  

conclude that  there is a reasonable apprehension of  bias in  

the absence of  convincing evidence to that  effect .    

 Both Mr Sikhakhane SC, who together wi th  Mr Masuku 

SC appeared for the Appl icant  and Mr PJ Pretor ius SC, the 

Head of  the Legal  Commission Legal  Team, who agreed that  

the test  as set  out  above is the test  for a reasonable 

apprehension of  bias but  they di ffered on the appl icat ion of  

the test .  

 No benef i t  wi l l  be der ived f rom referr ing to other cases 10 

because I  am sat isf ied that  the appl icat ion of  the test  to the 

facts of  th is case does not  present  any problem in deciding 

this appl icat ion.  

 The f i rst  ground upon which the appl icat ion rel ied in  

support  of  my recusal  was that  the Appl icant  and I  are 

f r iends and have been f r iends for many years.    

 In th is regard,  he said that  when the Chief  Just ice gave 

him my name as the judge whom the Chief  Just ice had 

selected to chai r  th is Commission he was concerned that  

because of  that  f r iendship I  could be disqual i f ied.  20 

 He admits that  he did not  raise h is concerns wi th the 

Chief  Just ice.   He says that  the reason why he did not  raise 

his concerns about me with the Chief  Just ice was that  he 

feared that  i f  he ra ised his concerns he could be seen as 

seeking to inf luence the select ion of  the judge who was 
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going to chai r  the Commission when the Publ ic Protector 

rev ised remedial  act ion had made i t  c lear that  the judge 

chair  the Commission should be selected by the Chief  

Just ice.  

 Af ter becoming aware that  th is was one of  the grounds 

re l ied upon by the Appl icant ,  I  fo l lowed the President  of  the 

Const i tut ional  Court  in SARFU and read into the record a 

statement which set  out  the facts relat ing to my relat ionship 

wi th the Appl icant .   This was on Monday,  16 November 2020.  

 Yesterday morning,  the Appl icant  furnished the 10 

Commission wi th an aff idavi t  responding to my statement.   In  

my statement I  stated that  al though the Appl icant  and I  have 

known each other since the 1990’s and we have a cordial  

re lat ionship,  we are not  f r iends.   The Appl icant  mainta ins 

that  our relat ionship was that  of  f r iends.  

 What is important  however,  is that  the Appl icant  does 

not  dispute the var ious matters l is ted in paragraph 7 of  the 

statement I  read into the record except  paragraph 7(e).    

 With regard to paragraph 7(e),  the Appl icant  po ints out  

that  i t  is not  accurate because I  d id meet wi th h im for a 20 

br ief ing at  his  off ic ia l  residence af ter  the Chief  Just ice had 

given him my name as the judge he had selected to chair  

th is Commission.  

 The Appl icant  is correct  that  such a meet ing took p lace 

but  insofar as he suggested that  such a meet ing should have 
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been ment ioned in paragraph 7(e).   Paragraph 7(e)  appears 

under the heading Personal  Relat ionship between mysel f  and 

Mr Zuma.  That  topic excludes off ic ia l  meet ings.    

 The meet ing I  had wi th the Appl icant ,  af ter the Chief  

Just ice had given my name, was an off ic ia l  meet ing.   I  was 

not  paying him a personal  v is i t .    

 Indeed I  was informed by the Chief  Just ice that  the 

Appl icant  had asked that  whichever  judge the Chief  Just ice 

selected should come and see him.  Furthermore,  in  

paragraph 7(e) I  had in the mind the Pretor ia  off ic ia l  10 

res idence of  the President .   Hence the reference to the 

president ia l  o ff ice in that  paragraph. 

 In the l ight  of  the fact  that  the Appl icant  does not  

dispute most  of  the facts set  out  in paragraph 7 of  my 

statement,  I  am of  the opinion that  on the undisputed facts,  

there was not  the kind of  relat ionship between mysel f  and 

the Appl icant ,  such as would d isqual i fy me f rom chair ing th is 

Commission,  nor  is i t  a  proper ground for me to recuse 

mysel f .  

 In any event ,  I  am of  the opinion that  i f  the Appl icant  20 

was of  the opinion that  I  should not  chair  th is  Commission 

when the Chief  Just ice gave him my name, he should have 

ra ised the matter wi th the Chief  Just ice.  

 The view he expressed that  he would have been seen to 

be interfer ing wi th the se lect ion of  the judge to chai r  the 
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Commission is  not  sound.   I f  the Chief  Just ice had g iven him 

the name of  a judge about whom he,  that  is the Appl icant ,  

had reports of  corrupt ion which he was he planning to pass 

on to the Chief  Just ice,  would he have kept  qu iet?  I  do not  

th ink so.  

 Af ter al l ,  the Chief  Just ice would not  have been bound 

by the Appl icant ’s  opin ion.   He would have appl ied his mind 

to the disclosure and ei ther stood by the name of  the judge 

had chosen or selected another judge.   In my view, there 

was no sound reason why the Appl icant  only raised the issue 10 

of  a personal  rela t ionship between mysel f  and himsel f  c lose 

to three years af ter my appointment to chai r  th is 

Commission.   The Appl icant  cannot  be al lowed to raise this  

issue so late in the day.  

 The Appl icant  also contended that  the manner in which 

the Commissions holds i ts wi tnesses at  the beginning,  gave 

r ise to a reasonable apprehension of  bias because many of  

them appeared to be persons who had an axe to gr ind 

against  him.  In  th is regard,  he referred to some of  the 

ministers who test i f ied before this Commission.   There is no 20 

meri t  on this point .   

 The Commission was f ree to use whatever wi tnesses 

were avai lab le,  as long as in the end,  the Appl icant  was 

himsel f  afforded a fai r  opportuni ty to come before the 

Commission and deal  wi th whatever  evidence such wi tnesses 
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may have given.  

 The Appl icant  also contended that  af ter he had come 

before the Commission and test i f ied last  year,  the 

Commission ignored the matters that  he had raised dur ing 

his evidence.   

 The fact  of  the matter is that  the Appl icant  had not  

completed his ev idence when he lef t  the Commission in 

July 2019.   I t  was agreed that  he would come back to  

cont inue his evidence.    

 S ince then,  i t  is now more than a year  and the 10 

Commission has been t ry ing to get  the Appl icant  to come 

back to the Commission to cont inue his evidence but  the 

Appl icant  has had to be compel led by way of  a summons to 

appear before the Commission.  

 Indeed, the Commission has served the Appl icant  wi th  

two di rect ives in  terms of  Regulat ion 10(6) of  i ts regulat ions,  

compel l ing him to furn ish the Commission wi th aff idavi ts but  

the Appl icant  has not  compl ied wi th his di rect ives.  

 Indeed, the Appl icant  has to date not  furnished the 

Commission wi th aff idavi ts he undertook in July last  year,  he 20 

would provide to the Commission.   In these ci rcumstances,  i t  

cannot  lay in the Appl icant ’s mouth to say the Commission 

has ignored the matters he raised in  his evidence.    

 Counsel  for the Appl icant  contended that  I  made var ious 

comments when certain wi tnesses gave evidence which 
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suggested that  I  thought that  the Appl icant  was gui l ty of  

State Capture.   I  have read al l  the comments quoted in the 

founding aff idavi t .   I  do not  propose to refer to  anyone of  

them.  I  am sat is f ied that  the Appl icant ’s content ion has no 

meri t .    

 As Mr Pretor ius SC submit ted.   I  am ent i t led and 

somet imes actual ly obl iged to ask wi tnesses quest ions and 

to seek clar i f icat ion on their  evidence because the 

Commission seeks to establ ish the t ruth on the matters that  

i t  is  invest igat ing.   Even in a judge in a court  of  law is 10 

ent i t led to ask quest ions and seek clar i f icat ion in a t r ia l .    

 The main d i fference between the Appl icant ’s approach to 

the comments I  make and my approach,  indeed in 

Mr Pretor ius ’ approach,  is that  the Appl icant  appears to 

expect  me to be very passive when witnesses give ev idence.   

I  do not  agree.   I  bel ieve that ,  provided I  keep an open mind 

and act  fa i r ly,  there is no di ff icul ty in me seeking clar i f icat ion 

f rom witnesses and test ing their  evidence.  

 What is important  is to st r ike the r ight  balance.   I  am of  

the view that  that  balance has been correct ly st ruck in  20 

regard to most  i f  not  al l  the comments about which the 

Appl icant  complains.  

 In the end,  I  conclude having had regard to al l  the points 

that  had been raised by the Appl icant  including the points 

re lat ing to press statements and media conference that  he 
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has referred to in  his  aff idavi t ,  I  conclude that  the Appl icant  

has fai led to meet  the test  for a reasonable apprehension of 

bias.    

RULING 

(APPLICATION FOR RECUSAL )  

 

Accordingly,  I  conclude that  the appl icat ion for my recusal  

fa l ls to be dismissed and i t  is accordingly dismissed.  

 

-- -- - -- -  10 

 

CHAIRPERSON :    Yes,  Mr Pretor ius.  

ADV PRETORIUS SC :    Chai r,  dur ing the course of  the week 

we have had var ious discussions both in chambers and 

dur ing the course of  address before you that  indicated that  

the Appl icant  and his legal  team would react  in one way or  

another and perhaps we should f ind out  what the ir  at t i tude 

is.    

 We, as the legal  team, do have in possession and we 

have prepared an argument  on the eventual i ty of  the resul t  20 

that  has occurred but  perhaps that  should wai t  and we 

should hear my learned f r iend.  

CHAIRPERSON :    Okay al r ight .   Mr Sikhakhane.  

ADV SIKHAKHANE SC :    Chai r,  I  am not  ent i re ly  sure what 

Mr Pretor ius is saying.   He says he wi l l  argue af ter me.  I  am 
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not  ent i re ly sure.   I  have noted the judgement.  

CHAIRPERSON :    Yes.  

ADV SIKHAKHANE SC :    I  real ly do not  know what he says I  

must  say before he argues something.   I  am t ruly not  – I  am 

a bi t  baff led about  what he says we must argue.  

CHAIRPERSON :    Yes.  

ADV SIKHAKHANE SC :    I  real ly do not  know what he wants 

me to do.  

CHAIRPERSON :    Yes.   Wel l ,  I  guess he should 

. . . [ intervenes]   10 

ADV SIKHAKHANE SC :    He wants to hear  what I  

. . . [ intervenes]   

CHAIRPERSON :    He should carry on wi th his plans.  

ADV SIKHAKHANE SC :    I  th ink he must  carry on wi th h is 

plans.  

CHAIRPERSON :    Yes.  

ADV SIKHAKHANE SC :    And I  wi l l  say i f  h is plans do not  – 

are not  a l igned wi th mine.  

CHAIRPERSON :    Ja.    

ADV SIKHAKHANE SC :    Thank you.  20 

CHAIRPERSON :    Okay al r ight .    

ADV PRETORIUS SC :    I t  seems that  any at tempt at  

[speaker not  c lear ]  is not  wel l -accepted.   Our posi t ion is,  the 

summons st i l l  stands and the Appl icant ,  Mr Zuma, must  now 

answer quest ions.   I f  that  posi t ion is opposed, I  wi l l  present  
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argument to you on that  basis.    

ADV SIKHAKHANE SC :    Thank you,  Chai r.   I  am clearer 

now about what i t  is we are debat ing.  

CHAIRPERSON :    Yes.  

ADV SIKHAKHANE SC :    Wel l ,  I  have no posi t ion to  put  for 

us to debate.  

CHAIRPERSON :    H’m.  

ADV SIKHAKHANE SC :    One is that ,  before we excuse 

ourselves f rom the proceedings,  I  th ink I  have a duty to te l l  

the Chair  why we wi l l  excuse ourselves so that  i t  not  cause a 10 

walk out  or def iance but  we wi l l  excuse ourselves r ight  now.  

CHAIRPERSON :    H’m, h’m.  

ADV SIKHAKHANE SC :    The facts is  th is.   Is  that  the 

instruct ion is to review your decision that  you have just  of  

when you f inal ly  give us a copy and we wi l l  take i t  f rom 

there.  

CHAIRPERSON :    H’m.  

ADV SIKHAKHANE SC :    The next  Chair  is that .   You wi l l  

real ise – maybe I  d id not  say this enough.  Is that  you have 

become a judge in the dispute that  involves yoursel f ,  in that ,  20 

in determin ing disputes that  ar ise in matters that  include 

you.    

 And Chai r,  I  know you have quoted Arthur Chaskalson,  

the CJ but  you may not  have noted that  the issues in Arthur  

Chaskalson and Louis Luyt  were common cause and the 
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issues here are not  common cause.    

 And for that  reason Chair  we want  to excuse ourselves 

f rom these proceedings so that  we consider your ru l ing.   And 

insofar as the issue of  you becoming a judge in your own 

matter,  which on i ts own is a ground that  we have ment ioned,  

that  Mr Zuma ment ioned.    

 I  want  to say that  we have a lso been inst ructed to br ing 

an appl icat ion – not  an appl icat ion – to lodge a complaint  

about  you in that  regard to the Judicial  Service Commission 

in respect  of  the issue about which you have made yoursel f  a  10 

wi tness and a judge.    

 And therefore Chai r,  I  have no other  instruct ion today or 

anywhere in the future unt i l  we have considered the review 

except  that  we would l ike to  be excused f rom these 

proceedings.   Thank you.  

CHAIRPERSON :    Okay.   Mr Pretor ius.  

ADV PRETORIUS SC :    Chai r,  we have prepared argument in  

wri t ing to place before you.   The effect  of  that  argument is  

that ,  notwi thstanding an intent ion to review your decision,  in  

short ,  the proceedings must  cont inue.    20 

 And i f ,  as my learned f r iend puts i t ,  they are excusing 

themselves f rom the proceedings.   They are,  in fact ,  act ing. . .   

Wel l ,  not  they,  the Appl icant  would be act ing in def iance of  

the summons and unlawful ly.    

 I t  is  up to you Chair  to  decide whether or not  the 
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proceedings wi l l  cont inue or whether they wi l l  be adjourned 

or  stayed,  in effect ,  pending any appl icat ion for review or 

any referral  of  any complaint  Chai r.    

 So the posi t ion is  s imply th is.   The summons stands.   I t  

is not ,  wi th respect  to my learned f r iend,  open to the 

Appl icant  s imply to “excuse himsel f ” .    

 The proper appl icat ion of  the law that  demands that  you 

make a decision about the cont inuance of  proceedings.   And 

in that  regard,  we have prepared argument.    

 But  in the face of  a uni latera l  decision,  I  am not  sure 10 

that  i t  is going to  be product ive to  take up t ime, present ing 

that  argument to you.   So perhaps we should take a short 

adjournment and you can rule on the proceedings af ter  the 

adjournment.  

CHAIRPERSON :    Wel l ,  let  us take the tea adjournment and 

then we wi l l  resume af ter 15-minutes.  

ADV PRETORIUS SC :    Thank you,  Chai r.  

CHAIRPERSON :    We adjourn.  

INQUIRY ADJOURNS 

INQUIRY RESUMES  20 

CHAIRPERSON:    We took a  tea  ad journment  wh ich  has  

ended up tak ing  qu i te  long.   We re turn  to  the  hear ing  in  

c i rcumstances where  Mr  Zuma has le f t ,  I  have been to ld .   

Mr  Zuma had been issued w i th  a  summons to  be  he re  f rom 

Monday to  tomor row un less  he  was excused by  me.   On 
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Tuesday h is  lawyers  asked me to  excuse h im fo r  yes te rday  

because he wanted to  a t tend a  funera l .   I  excused h im f rom 

a t tend ing .   He has le f t  today w i thout  ask ing  me to  be  

excused.    

Th is  i s  a  ser ious mat te r  bu t  in  te rms o f  the  p lans o f  

the  Commiss ion  fo r  th is  week he  was go ing  to  be ,  i f  I  

d ismissed h is  app l i ca t ion  tha t  I  shou ld  recuse myse l f ,  as  I  

have done,  he  was go ing  to  be  asked to  take  the  w i tness  

s tand and be quest ioned about  var ious mat te rs  re la t ing  to  

mat te rs  tha t  we a re  invest iga t ing  as  a  Commiss ion .   I t  i s  a  10 

p i t y  tha t  he  has e lec ted  to  leave w i thout  ask ing  fo r  

permiss ion .    

There  is  no  po in t  fo r  the  Commiss ion  to  s i t  fo r  the 

res t  o f  the  day because i t  has  convened to  dea l  w i th  h is  

ev idence,  there  is  no  po in t  in  com ing tomor row because he 

is  no t  coming back.    

So we a re  go ing  to  ad journ  and the  Commiss ion  w i l l  

re f lec t  on  the  mat te rs  tha t  i t  needs to  re f lec t  on  bu t  i t  i s  

go ing  to  cont inue  w i th  i t s  work .   I  th ink  I  am go ing  to  end 

there .   I  do  no t  know i f  there  i s  anyth ing  you wan t  to  say 20 

Mr  Pre tor ius?  

ADV PRETORIUS SC:    No,  Cha i r.  

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    Your  address is  no ted .  

CHAIRPERSON:    Yes.   Okay so  we are  go ing  to  ad journ ,  
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there  w i l l  be  no  hear ing  tomorrow but  next  week there  are  

w i tnesses who w i l l  come and we w i l l  con t inue next  week on 

Monday.   We ad journ .  

INQUIRY ADJOURNS TO 23 NOVEMBER 2020  


