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PROCEEDINGS RESUME ON 16 NOVEMBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good 

morn ing  eve rybody.    

ADV PRETORIUS SC:   Morn ing  Cha i r.  

CHAIRPERSON:   A re  we ready?  

ADV PRETORIUS SC:   We a re  ready Cha i r.   The 

proceed ings fo r  today w i l l  be  commenced w i th  an  

app l i ca t ion  fo r  the  recusa l  o f  the  Cha i r  and I  take  i t  tha t  Mr 

S ikhakhane w i l l  address you f i rs t .  

CHAIRPERSON:   Yes be fo re  he  does tha t  I  th ink  maybe he 10 

can jus t  p lace  on record  tha t  they are  here  and they  

rep resent  the  fo rmer  Pres ident  and befo re  we s tar t  w i th  the  

–  w i th  a rgument  I  wou ld  want  to  read some s ta tements  tha t  

I  to ld  Counse l  about .  

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   Yes.   Maybe  he shou ld  come to  the  

pod ium.   Somebody must  jus t  san i t i se  be fore  you  do Mr  

S ikhakhane.   I  jus t  take  th is  oppor tun i ty  to  remind  

everybody about  soc ia l  d is tanc ing .   There  is  enough space  

fo r  peop le  to  leave qu i te  some d is tance  between  20 

themse lves.   Cov id-19 is  s t i l l  w i th  us .   Mr  S ikhakhane.  

ADV SIKHAKHANE:   Good morn ing  Cha i r.  

CHAIRPERSON:   Good morn ing  Mr  S ikhakhane.  

ADV SIKHAKHANE:     Thank you fo r  your  t ime.   Mr  Msepe,  

Mr  S ikhakhane and Mr  Masugu and I  a re  br ie fed  by  Mabusa 
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A t to rneys to  appear  on  beha l f  o f  P res ident  Zuma who is  the  

app l i ca t ion  in  the  recusa l  app l i ca t ion .  

CHAIRPERSON:   Thank you very  much.   Before  we s tar t  

w i th  the  app l i ca t ion  fo r  recusa l  I  wou ld  l i ke  to  read in to  the  

record  a  s ta tement  tha t  I  have made.   I  have in fo rmed  

Counse l  in  chambers  about  i t .   I t  is  a  s ta tement  to  address 

the  issue o f  persona l  re la t ionsh ip  be tween myse l f  and Mr  

Zuma as ra i sed  in  h is  a f f idav i t  f i l ed  in  suppor t  o f  h is  

app l i ca t ion  fo r  my recusa l .   Cop ies  o f  the  s ta tement  w i l l  be  

g iven to  Counse l  and then we w i l l  p roceed.   The s ta tement  10 

has been made fo l low ing a  precedent  tha t  was es tab l i shed  

by  the  Const i tu t iona l  Cour t  in  the  case o f  Dr  Luyt  and  

Sar fu  or  in  the  case o f  P res ident  Mande la  versus  Dr  Luyt  

and Sar fu .  

 In  tha t  case Dr  Luyt  had made an app l i ca t ion  fo r  the  

recusa l  o f  the  Pres ident  o f  the  Const i tu t iona l  Cour t  Jus t ice  

Ar thur  Cheska lson the  Depu ty  Pres ident  o f  the 

Const i tu t iona l  Cour t  a t  tha t  t ime Just ice  P ius  Langa and  

four  o ther  Jus t ices  o f  the  Const i tu t iona l  Cour t  and  he had 

ra ised a  number  o f  mat te rs  on  the  bas is  o f  wh ich  he  sought  20 

the i r  recusa l .  

 They prepared a  s ta tement  o f  fac ts  o r  c la r i f i ca t ion  

o f  ce r ta in  mat te rs  and read i t  –  o r  i t  was read in to  the  

record  by  the  Pres ident  o f  the  Const i tu t iona l  Cour t .  

 So I  have sought  to  fo l low tha t  p recedent .   The 
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s ta tement  read:  

“Persona l  re la t ionsh ip  be tween myse l f  and Mr  

Zuma.    

1 .  I t  i s  t rue  tha t  Mr  Zuma and I  have known 

each o ther  f rom the  ear ly  1990 ’s  when I  

was s t i l l  i n  p r iva te  prac t ice  as  a  lawyer  in  

Durban and Mr  Zuma was one o f  the 

leaders  o f  the  A f r i can Nat iona l  Congress in  

KwaZulu  Nata l .   My in te rac t ions  w i th  Mr  

Zuma f rom the  ear ly  1990 ’s  to  the  t ime o f  10 

my appo in tment  as  a  Judge in  1997 were  

connected w i th  my work  as  an  a t to rney in  

my assoc ia t ion  w i th  the  ANC of  wh ich  I  was 

suppor te r.  

2 .  A f te r  my appo in tment  as  a  Judge in  1997  

my in te rac t ions w i th  Mr  Zuma were  o f  a  

persona l  na ture  and la rge ly  occur red  when 

we met  in  government  funct ions.   Our  

persona l  re la t ionsh ip  has been a  cord ia l  

one –  has been a  cord ia l  and p leasant  one 20 

over  the  years  bu t  d id  no t  genera l l y  

speak ing  invo l ve  d iscuss ions  o f  any 

ser ious mat te rs .   Th is  had to  be  so  

because we wou ld  normal ly  in te rac t  when  

we met  a t  the  open ing  o f  Par l i ament  o r  
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o ther  government  o r  s ta te  funct ions.   

However  the re  were  two o r  so  occas ions 

when Mr  Zuma was not  in  government  when 

he asked fo r  a  meet ing  w i th  and I  agreed to  

h im.   I  th ink  tha t  th is  wou ld  have been  

somewhere  be tween 20-5  and 2007.   He  

was s tay ing  in  a  ho te l  in  Durban and I  met  

h im.   There  was one t ime when I  a lso  

asked fo r  a  meet ing  w i th  h im about  the  13 

or  14  years  ago  when he was s t i l l  ou t  o f  10 

government  and  I  met  h im in  h is  Fo rest  

Townhouse in  Johannesburg .   On tha t  

occas ion  I  wasted to  ra ise  w i th  h im a  

mat te r  tha t  I  cons ide red o f  pub l i c  

impor tance.  

3 .  I  do  no t  th ink  tha t  I  had any o ther  one on 

one meet ing  w i th  Mr  Zuma o ther  than the  

ones re fe r red  to  above.   I  leave  out  one 

tha t  I  dea l  w i th  under  the  top ic  o f  

P ro fess iona l  Re la t ionsh ip .   The meet ings  20 

re fer red  to  above a l l  happened more  than 

13 years  ago.  

4 .  As fa r  as  I  reca l l  I  never  had any one on  

one meet ing  w i th  Mr  Zuma th roughout  the  

per iod  o f  9  years  when he was Pres ident .  
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5 .  When Mr  Zuma’s  la te w i fe  had passed on  

many years  ago maybe 18 or  20  years  ago 

I  l i ke  many o ther  peop le  d id  go  to  h is  

o f f i c ia l  res idence as  the  then  Deputy  

Pres ident  to  see the  fami ly.  

6 .  As fa r  as  I  remember  I  have been to  Mr  

Zuma’s  res idence  re fer red  to  above on the  

l im i ted  occas ions ment ioned.   However  I  

may have been to  h is  Durban res idence 

once.  10 

7 .  A l though Mr  Zuma and I  have  a  co rd ia l  

re la t ionsh ip  and  have over  the  years  

in te rac ted  w i th  each o the r  p leasant ly  

wherever  we met  most ly  in  government  

funct ions Mr  Zuma’s  s ta tement  tha t  we are  

f r iends is  no t  accura te .   In  th is  regard  I  

h igh l igh t  the  fo l low ing:  

a .   Mr  Zuma has never  been to  any o f  the  

houses in  wh ich  I  have l i ved  w i th  my 

fami ly  s ince  the  ear l y  1990 ’s  and I  have 20 

never  inv i ted  h im .   He on ly  met  my w i fe  

a t  the  open ing  o f  Par l iament  o r  o ther  

government  funct ion .   He has a lso  never  

been to  any o f  the  p laces in  Gauteng in  

wh ich  I  have l i ved  ove r  the  past  23  or  24  
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years  s ince  my appo in tment  as  a  Judge 

in  1997.  

b .   Mr  Zuma and I  do  no t  soc ia l i se  and 

have never  soc ia l i sed  togethe r.   I  accept  

tha t  there  are  funct ions espec ia l l y  

government  funct ions wh ich  he  a t tended  

and I  a t tended  and tha t  on  such 

occas ions we wou ld  greet  each  o ther  

and have br ie f  conversa t ions.  A f te r  I  had 

been e levated to  the  bench in  1997 in  10 

January  1998 my law f i rm he ld  a  ga la  

d inner  in  Durban fo r  my fa rewel l  f rom my 

law f i rm and many peop le  were  inv i ted  

inc lud ing  h is  Majes t y  K ing  Goodwi l l  

Zwe l i th in i .   But  Mr  Zuma was not  among 

those who were  inv i ted .  I  have  never  

inv i ted  Mr  Zuma to any fami ly  funct ion  

inc lud ing  my b i r t hdays s ince  I  met  h im in  

the  1990 ’s .   He has a l so  never  i nv i ted  

me to  any o f  h is  b i r thday par t ies  s ince  20 

we got  to  know each o the r.  

c .  Mr  Zuma does no t  ge t  to ld  when there  is  

a  death  in  my fami ly  as  a  resu l t  he  has 

never  a t tended  any o f  the  fami ly  

funera ls  we have had s ince  I  go t  to  know 
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h im.   Even though f rom the  ear l y  1990 ’s  

to  da te  I  have los t  four  s ib l ings  and my  

mother.   I  have never  a t tended the  

funera l  o f  any member  o f  the  Zuma 

fami ly  nor  does  Mr  Zuma in fo rm me 

when there  has been any death  in  h is  

fami ly.   To  the  best  o f  my reco l lec t ion  

s ince  the  1990 ’s  I  have never  shared  

any pr iva te  mea ls  w i th  Mr  Zuma.  

d .   I  have never  been to  Mr  Zuma’s  10 

pres ident ia l  o f f i ce  when he  was 

Pres ident  nor  d id  I  go  to  h is  o f f i c ia l  

res idence.   

8 .  In  paragraph 29  o f  h is  a f f idav i t  Mr  Zuma 

says and I  quote :  

“ I  can reca l l  an  occas ion  when Deputy  

Ch ie f  Jus t ice  Zondo was e levated to  the  

bench.   We d iscussed whether  ou r  persona l  

re la t ionsh ip  wou ld  jeopard ise  h is  jud ic ia l  

caveat .  We agreed tha t  we wou ld  re la te  in  20 

a  manner  tha t  wou ld  ensure  tha t  h is  

jud ic ia l  caveat  i s  no t  adverse ly  a f fec ted .   I  

unders tood and apprec ia ted  tha t  he  wanted 

to  d raw a  l ine  in  my re la t ionsh ip  w i th  h im  

tha t  wou ld  c rea te  the  pub l i c  percept ion  tha t  
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he  re l ied  on  me as Pres ident  to  r ise  in  h is  

jud ic ia l  caveat . ”  

9 .    No such d i scuss ion  ever  took p lace nor  

cou ld  have      taken p lace between myse l f  

and Mr  Zuma when I  was e levated to  the 

bench.   My e leva t ion  to  the  bench occur red  

in  1997.   Mr  Zuma says tha t  he  unders tood 

and apprec ia ted  tha t  I  wanted to  d raw a  

l ine  in  my re la t ionsh ip  w i th  h im so  as  no t  to  

c rea te  the  pub l i c  percept ion  tha t  I  re l ied  on  10 

h im as Pres iden t  to  r i se  in  my  jud ic ia l  

caveat .   Mr  Zuma was not  Pres ident  in  

1997.   He was MEC for  Economic  

Deve lopment  in  KwaZulu  Nata l .   As  he  was 

not  Pres ident  and was on ly  an  MEC he 

cou ld  no t  have had any in f luence on my 

r i se  in  my jud ic ia l  caveat .  

10 .  Mr  Zuma says the  persona l  

re la t ionsh ip  be tween the  two o f  us  i s  such  

tha t  I  shou ld  have dec l ined my appo in tment  20 

as  Cha i rperson o f  the  Commiss ion  and tha t  

i t  renders  me b iased aga ins t  h im.   In  2011  

as  a  Judge o f  the  H igh  Cour t  in  Pre tor ia  I  

heard  an  app l i ca t ion  concerned a  

contes ted  min ing  r igh t  where  one o f  the 
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one o f  the  contes t ing  compan ies  be longed  

in  pa r t  to  Mr  Duduzane Zuma;  Mr  Jacob 

Zuma’s  son.   I  heard  fu l l  a rgument  in  tha t  

mat te r  and gave  judgment  aga ins t  among  

o thers  the  company in  wh ich  Mr  Duduzane 

Zuma had an in te res t .   There  was never  a  

compla in t  tha t  I  shou ld  have  recused  

myse l f  in  tha t  mat te r  o r  tha t  I  had found 

aga ins t  Mr  Duduzane Zuma’s  company 

because I  was b iased aga ins t  Mr  Zuma’s  10 

fami ly.  That  was the  S ishen mat te r.   From 

November  11  –  f rom November  2011 to  May 

2012 when I  was  an ac t ing  Just ice  o f  the  

Const i tu t iona l  Cour t  and dur ing  the  past  

e igh t  yea rs  s ince  my appo in tment  as  

Just ice  o f  the  Const i tu t iona l  Cour t  I  have 

sa t  in  a  number  o f  mat te rs  wh ich  invo lved  

Mr  Zuma as Pres ident  in  wh ich  the  cour t  

has g iven judgments .   Somet imes aga ins t  

h im and somet imes in  h i s  favour  and Mr  20 

Zuma has never  compla ined over  a l l  these  

years  tha t  I  had the  c lose  re la t ionsh ip  w i th  

h im wh ich  d isqua l i f ied  me f rom s i t t ing  in  

mat te rs  i n  wh ich  he  was invo lved.   In  none  

o f  those mat te rs  d id  Mr  Zuma ever  b r ing  an  
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app l i ca t ion  fo r  my recusa l .  

12 .   Some o f  those cases a re  

a .  Economic  Freedom Figh te rs  versus  

Speaker  o f  the  Nat iona l  Assembly  and  

Others  2016(3 )  SA 58063 Nkand la  

Judgment .  

b .  Economic  Freedom Figh ters  Speakers  

and Nat iona l  Assembly  and Others  

2018(2)  SA 57163.  

c .  Democra t ic  A l l iance versus Pres ident  10 

o f  the  Repub l ic  o f  South  A f r i ca  and  

o thers  2013(1)  SA 248CC.   I  th ink  tha t  

i s  the  mat te r  invo l v ing  the  

appo in tment  o f  Mr  Menz i  S imelane  as  

NDPP.  

d .  S igcau ve rsus  Pres ident  o f  the 

Repub l ic  o f  South  A f r i can 2013(9 )  

BCLR 1091 CC.  

e .  Nxumalo  ve rsus  Pres ident  o f  the 

Repub l ic  o f  South  A f r i ca  2014(12)  20 

BCLR 1457 CC.  

f .  Mak i t i  Wana and Others  ve rsus 

Pres ident  o f  the  Repub l ic  o f  South  

A f r i ca  and Others  2013(11)  BCLR 

1251 CC.  
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g .  Un i ted  Democra t ic  Movement  ve rsus 

Speaker  o f  the  Nat iona l  Assembly  and  

Others  2017(8)  BCLR 1061 CC.   Some 

o f  these mat te rs  were  mat te rs  where  

the  –  Mr  Zuma as  Pres ident  was c i ted  

bu t  he  d id  no t  take  ac t ive  pa r t .  

P ro fess iona l  Re la t ionsh ip  be tween myse l f  and 

Mr  Zuma.  

13 .  Whi le  I  was s t i l l  i n  p r iva te  prac t ice  

as  an  a t to rney in  the  1990 ’s  I  d id  in te rac t  10 

w i th  ANC leaders  in  KwaZulu  Nata l  

inc lud ing  Mr  Zuma on mat te rs  re la t ing  to  

the  ANC and c i v ic  mat te rs .   However  Mr  

Zuma was never  my c l ien t  in  h is  persona l  

capac i ty.   I  –  however  I  wou ld  have 

d iscussed w i th  h im and o the r  ANC leaders  

some lega l  i ssues on an in fo rmal  bas is  

even i f  no  lega l  p roceed ings were  

ins t i tu ted .   My pa r tner  in  my law f i rm wou ld  

a lso  have in te rac ted  w i th  ANC leaders  20 

inc lud ing  Mr  Zuma.   I  conf i rm tha t  Mr  Zuma 

and o the r  ANC leaders  approached me a t  

the  t ime and asked me to  prov ide  lega l  

serv i ces  to  K ing  Goodwi l l  Zwe l i th in i  bu t  I  

suggested my pa r tner  Mr  Mar ta  be  the  one 
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because he had fami ly  t ies  w i th  the  Roya l  

Fami ly.   In  1996  I  d id  have a  one on one 

meet ing  w i th  Mr  Zuma in  my law f i rm when  

I  had been ins t ruc ted  by  a  cer ta in  c l ien t  to  

ins t i tu te  ce r ta in  l ega l  p roceed ings  aga ins t  

h im and we met  to  d iscuss the  mat te r.   I  

ended up not  ins t i tu t ing  those p roceed ings 

because I  go t  appo in ted  as  an  ac t ing  

Judge in  the  Labour  Cour t  be fore  

ins t i tu t ing  proceed ings and my c l ien t  had  10 

to  f ind  another  lawyer.  

Announcement  o f  21  September  2020.  

14 .  The announcement  I  made on  21 

September  2020 was not  made in  a  med ia  

conference.   I t  was made a t  the  

commencement  o f  commiss ion  p roceed ings 

on  the  day when Mr  Zuma was supposed to 

have appeared before  the  commiss ion .   Mr  

Zuma’s  a t to rney had pr io r  to  tha t  sent  the 

commiss ion  a  le t te r  da ted  1  September  20 

2020 a  copy o f  wh ich  is  a t tached marked 

AA.   I t  a lso  occur red  a f te r  the  fa i lu re  by  Mr  

Zuma to  comply  w i th  a Regu la t ion  10 .6  

D i rec t i ve  da ted 27 August  2020 a  copy o f  

wh ich  is  a t tached  marked BB and g iv ing  no  
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exp lanat ion  why he had not  compl ied  then  

not  app ly  fo r  an  ex tens ion  o f  t ime. ”  

That  i s  the  end o f  the  s ta tement .   Cop ies  w i l l  be  made 

to  and g iven to  Counse l  and a l l ,  a l l ,  a l l  concerned.   I  p lace  

on record  tha t  a l though I  d iscussed w i th  Counse l  the  

s ta tement  in  chambers  they had not  seen i t  because i t  on ly  

go t  ready th is  morn ing .   That  I  ment ioned tha t  I  wou ld  read  

i t  and I  wou ld  c i rcu la te  to  Counse l .     Thank you.   Mr  

S ikhakhane.   My Reg is t ra r  must  jus t  make sure  tha t  cop ies  

are  g i ven to  Counse l  fo r  the  fo rmer  Pres ident .  10 

ADV SIKHAKHANE:   Cha i rperson thank you fo r  your  

open ing  s ta tement .  

CHAIRPERSON:   Thank you Mr  S ikhakhane.  

ADV SIKHAKHANE:   I  wou ld  l i ke  to  ge t  a  coup le  o f  th ings 

o f  the  way.  

CHAIRPERSON:   Yes,  yes .  

ADV SIKHAKHANE:   Par t l y  because… 

CHAIRPERSON:   But  I  must  a lso  be fore  you do tha t  I  must  

a lso  thank you  and your  team for  unders tand ing  w i th  

regard  to  the  s ta tement  tha t  had not  been g iven to  you in  20 

advance.  

ADV SIKHAKHANE:   Thank you Cha i r  we w i l l  –  we w i l l  look  

a t  i t .  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   You make  a  good po in t  in  the 
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s ta tement .   You [00 :19 :03]  ou t  the  re la t ionsh ip .  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   You contex tua l i se  i t .  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   And o f  course  we know tha t  in  recusa l  

app l i ca t ion  the re  is  someth ing  ca l led  a  wa ive r.   I t  means 

you g ive  even ra ise  i t  a t  the  beg inn ing .  

CHAIRPERSON:   Yes.   Ja .  

ADV SIKHAKHANE:   And so  a l though we are  go ing  to  look  

a t  you r  s ta tement  and I  am not  go ing  to  c ross-examine you  10 

about  i t .  

 Cha i r  I  th ink  I  shou ld  ge t  a  coup le  o f  th ings ou t  o f  

the  way.  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   Because th is  mat te r  has been ta lked  

about  a  lo t  o f  peop le  have pont i f ica ted  about  what  i t  i s  we 

do ing .   And I  thought  th is  oppor tun i ty  I  must  use  f i rs t  to  

say cont rary  to  pub l i c  specu la t ion  we adv i sed and brought  

Mr  Zuma here  to  demonst ra te  to  you tha t  he  was never  

go ing  to  de fy  you because he unders tands the  na ture  o f  20 

your  job  and respects  the  summons tha t  you issued  and he 

was never  go ing  to  de fy  tha t  even i f  we to ld  h im to  de fy  

you.  

 Second ly  Cha i r  s ince  the  l e t te r  o f  28  September  

2020 wh ich  ind i ca ted  tha t  we wou ld  th is  app l i ca t ion  so  
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much as  I  sa id  has been sa id  ou t  there  and most  o f  i t  has  

been an a t tempt  to  dea l  w i th  the  sub jec t  tha t  even scho lars 

–  lega l  scho la rs  te l l  you  how d i f f i cu l t  i t  i s .   Because i t  i s  

no t  an  open and shut  case.   

 Recusa ls  a re  d i f f icu l t  and they are  d i f f i cu l t  because  

in  o rde r  to  approach Judges as  I  do  today you f i rs t  must  

approach someone you respect  wh ich  I  do  and you must  

te l l  them tha t  you th ink  they have made er rors .   And i t  i s  

no  easy task .   And th is  sub jec t  i s  d i f f i cu l t  because the  

precedent  as  I  w i l l  re ly  on  Safu  as  you have a l ready  10 

ment ioned i t  I  have my own d i f f i cu l t ies  w i th  Safu  because I  

do  th ink  one Judge shou ld  have recused h imse l f  there .  

 But  be  tha t  as  i t  may I  w i l l  ra ise  these because they  

are  d i f f i cu l t .   They are  no t  as  easy as  ana lys ts  and  

journa l i s ts  have been say ing .   Par t l y  because the  ru les ,  

the  precedent  a re  se t  by  the  judges themse lves judg ing  

those who judge them.  

 And so  judges crea te  ru les  o f  how we shou ld  them 

and they te l l  us  –  they remind me o f  someone who g ives 

you a  s lap  and te l l s  you how to  c ry.   And so  they are  20 

d i f f i cu l t  fo r  tha t  reason.  

 And I  am go ing  to  ra ise  today a  number  o f  th ings  

because f i rs t  Mr  Zuma does not  do  th is  l igh t l y  we say th is .   

And un l i ke  many recusa l  app l i ca t ions wh ich  go  the  i n tegr i t y  

o f  the  judge both  my team and Mr  Zuma wou ld  never  come 
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here  to  say the  reason we ask ing  fo r  you r  recusa l  o r  a  way  

to  dea l  w i th  th is  mat te r  in  a  pa r t i cu la r  way as  I  have dea l  

w i th  [00 :11 :14]  i t  i s  because our  app l i ca t ion  is  about  you r  

in tegr i t y.  

 That  i s  unquest ioned by  me or  Mr  Zuma and Mr  

Zuma.  

 Last ly  Cha i r  a  number  o f  i ssues have been ra ised 

about  whether  o r  no t  th is  can be brought  and whether  we 

are  a t tack ing  you .   Wel l  Cha i r  I  do  no t  need to  remind you 

tha t  none o f  the  peop le  who have been mak ing  tha t  10 

ana lys is  on  te lev is ion  c la im ing a l l  sor t s  o f  th ings are  as  

c lose  to  you as  I  am or  as  re la ted  to  you as  I  am o r  wou ld  

de fend you as  I  wou ld .    

 So none o f  them can c la im tha t  I  wou ld  br ing  a  

f r i vo lous app l i ca t ion  to  you to  quest ion  you.   Le t  a lone the  

fac t  tha t  we come f rom the  same v i l lage.  

 Cha i r  tha t  i s  wha t  I  thought  I  shou ld  ge t  ou t  o f  the  

way because there  is  a  m isconcept ion  about  th is  by  peop le  

who th ink  they are  de fend ing  you f rom a  Zuma a t tack  wh ich  

i t  i s  no t .  20 

 And Cha i r  what  I  am go ing  to  do  in  re ly ing  on  the  

pr inc ip les  about  recusa l  as  I  sa id  they are  d i f f i cu l t  because  

many th ink  we ra ise  th is  because we say you are  b iased.   

And we have se t  ou t  in  the  a f f idav i t  tha t  ac tua l l y  tha t  i s  no t  

the  tes t .  
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 The tes t  i s  whether  a  reasonab le  person s i t t ing  in  

an  env i ronment  tha t  we lawyers  take  fo r  g ran ted because 

we are  fami l ia r  w i th  i t  can  apprehend tha t  he  is  no t  go ing  

to  ge t  a  fa i r  hear ing .  Now tha t  has no th ing  to  do  w i th  the  

in tegr i t y  o f  the  judge.    

 The next  i ssue about  tha t  i s  th is .   When you ra ise  a  

recusa l  app l i ca t ion  one o f  the  th ings you say ing  to  the  

Judge wh ich  is  the  most  d i f f i cu l t  par t  no t  jus t  because o f  

judges because  human be ings  are  no t  good  a t  se l f -

re f lec t ion  is  to  ask  the  Judge not  to  check whethe r  he  has  10 

in tegr i t y  bu t  to  ask  the  Judge to  d ig  deep in to  h i s  o r  her  

humani ty  to  check whethe r  –  g iven the  host i le  env i ronment  

fo r  a  w i tness h i s  conduct  –  I  do  no t  l i ke  th is  word  because  

i t  i s  assoc ia ted  w i th  someth ing  bad but  h i s  demeanour,  h is  

comments  and i t  i s  no t  because I  am not  go ing  to  l i s t  you r  

comments  because I  th ink  they are  bad.   We lawyers  do  

th is  when we c ross-examine peop le  because we take 

advantage o f  our  power fu l  pos i t ion  and we fo rge t  tha t  they  

are  vu lnerab le .  

 And so  as  much  as  I  am go ing  to  re ly  on  these  20 

pr inc ip les  la rge ly  a  recusa l  app l i ca t ion  Deputy  Ch ie f  

Jus t ice  i s  bought  to  a  Judge p rec i se l y  because you  have –  

you t rus t  them.  

 I t  i s  b rought  to  tha t  Judge prec ise l y  because on ly  a  

Judge w i th  in tegr i t y  can s i t  and l i s ten  to  h im – to  peop le  
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te l l ing  h im tha t  he  may have made  a  m is take.  

 And I  want  to  say  to  you Deputy  Ch ie f  Jus t ice  I  w i l l  

–  as  I  have done in  the  a f f idav i t  look  a t  your  comments  and 

the  contex t  o f  those comments  i s  tha t  as  much  as  th i s  

env i ronment  i s  easy fo r  you and me and Mr  Pre to r ius  i t  i s  

no t  easy fo r  a  c l i en t  o r  an  ord inary  c i t i zen  who is  s i t t ing  as 

an  accused.   Because i t  does not  mat te r  what  we say about  

Mr  Zuma the  nar ra t i ve  i s  tha t  he  s i t s  as  an  accused and  

there fo re  tha t  i s  the  contex t  w i th in  wh ich  you must  look  a t  

h is  apprehens ion  about  th is  commiss ion ’s  cho ice  o f  10 

w i tnesses.  

 Th is  commiss ion ’s  comments  dur ing  tes t imony o f  

those w i tnesses.   Th is  commiss ion ’s  approach to  i ssues 

tha t  he  has ra ised to  the  commiss ion .   And as  I  ra ise  those 

I  a lso  ra ise  the  fac t  fo r  a  pe rson s i t t ing  watch ing  a  

power fu l  env i ronment  in  wh ich  he  is  the  accused bas ica l l y  I  

want  to  persuade  you Cha i r  f i rs t  tha t  I  want  to  wa lk  w i th  

you and look a t  your  comments  f rom the  perspect i ve  o f  a  

person who s i t s  watched by  m i l l ions  o f  peop le  who  th inks  

he  symbol ises  co r rup t ion .  20 

 And tha t  i s  t he  contex t .   So when  the  tes t  says le t  

us  look a t  the  reasonab le  person Cha i r  w i l l  see  I  w i l l  share  

th is  w i th  you because i t  i s  someth ing  tha t  ge ts  m issed in  

the  ana lys i s  tha t  a  lo t  o f  scho lars  l i ke  Grant  Hammond and 

o thers  le t  us  fo rge t  the  judgment  –  the  judgements  t e l l  you  
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tha t  a  recusa l  app l i ca t ion  and a  tes t  tha t  a  pe rson must  be  

a  reasonab le  pe rson is  a lso  con tex t  spec i f i c .   And the  

contex t  I  am g iv ing  you is  a  Mr  Zuma who a l l  o f  these  

peop le  s i t t ing  he re  most  o f  them journa l i s ts  the  nar ra t i ve  

they have come fo r  i s  tha t  here  is  the  man who messed up  

our  count ry.   Tha t  nar ra t i ve  on  i t s  own – I  do  no t  want  to  

ge t  in to  i t s  mer i t s  –  i s  the  contex t  w i th in  wh ich  Mr  Zuma 

v iews th is  env i ronment .  

 And the re fo re  the  tes t  about  a  reasonab le  person 

who is  no t  too  sens i t i ve  i s  a l so  the  tes t  as  in  the  10 

Commonweal th  they say o f  a  reasonab le  lay  person not  a  

lawyer,  no t  a  judge.  

 Cha i r  I  am go ing  to  address th ree  th ings.   The las t  

o f  wh ich  is  what  you wou ld  love  me fo r  because i t  is  about  

how do we get  ou t  o f  th is?   I t  i s  about  remedy.   How do we 

get  ou t  o f  th is  and have a  commiss ion  in  wh ich  each and 

every  person pa r t i cu la r l y  the  pe rson who was cent ra l  in  the 

remedia l  ac t ion .   You f in ish  th i s  w i th  h is  cont r ibu t ion  and 

w i thout  h im fear ing  as  he  fears  now.   And tha t  I  w i l l  

d iscuss w i th  Cha i r  r igh t  a t  the  end because I  th ink  apar t  20 

f rom the  an imos i t y  ou t  there  wh ich  is  po l i t i ca l  you and me 

have a  du ty  to  ensure  tha t  a  lega l  p rocess ca l led  a  

commiss ion  inqu i ry  whether  o ther  peop le  see i t  as  a 

po l i t i ca l  p la t fo rm  to  dest roy  the i r  enemies is  no t  our  

concern  as  lawyers .   Our  concern  is  a  b i l l i on  rand or  so  
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has  been poured in to  th is  p rocess are  you go ing  to  be  fa i r  

i f  a t  the  end tha t  repor t  i s  d r iven by  a  nar ra t i ve  wh ich  

s imp ly  accepts  tha t  there  is  one ve rs ion .  

 So the  f i rs t  i ssue  I  am go ing  to  ra i se  Cha i rperson is  

to  take  you th rough the  cases.  

CHAIRPERSON:   Jus t  one second before  you do tha t  Mr  

S ikhakhane.   Sorry about  that  Mr Sikhakhane.  

ADV SIKHAKHANE :    No problem at  al l  Chai r.  

CHAIRPERSON :    Thank you.   You know, I . . .   You said you 

are now going to take me to the cases and so on.   So I  have 10 

a part icular copy of  SARFU that  I  had looked at  and you 

know when you look at  one . . . [ intervenes]   

ADV SIKHAKHANE :    Yes.  

CHAIRPERSON :    . . .on which you have not  made any 

underl in ing’s,  i t  is not  as helpfu l  as the one that  you have 

used.  

ADV SIKHAKHANE :    Yes,  absolutely.  

CHAIRPERSON :    But  that  is f ine.    

ADV SIKHAKHANE :    Chai r,  I  wi l l  -  depending on what the 

Chair  -  I  have the f i le of  the cases that  we look at .   I t  is the 20 

cases that  the Chai rperson knows but  I  can share that  f i le.    

CHAIRPERSON :    No,  no.   That  is f ine.   I  just  wanted the 

SARFU.  But  I  wi l l  get  i t  because . . . [ intervenes]   

ADV SIKHAKHANE :    Yes.  

CHAIRPERSON :    . . . I  have made some notes.    
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ADV SIKHAKHANE :    Okay thank you.  

CHAIRPERSON :    But  i t  is f ine.  

ADV SIKHAKHANE :    So Chai r,  what  I  wi l l  do is  to f i rst  

summarise those.   That  is the f i rst  th ing.  

CHAIRPERSON :    Yes.  

ADV SIKHAKHANE :    Having done the int ro,  I  wanted to get  

those things out  o f  the way.  

CHAIRPERSON :    Yes,  okay,  okay.  

ADV SIKHAKHANE :    Because they are important  to note 

and to deal  wi th  the pr inciples of  the recusal ,  as they 10 

emerge f rom l i terature and legal  scholars and cases.   And I  

wi l l  te l l  the Chai rperson why I  am very reluctant  about  case 

law on recusal .    

 As much as i t  guides us,  i t  is actual ly unrel iable because 

the judges are tel l ing the world:   When you judge me, judge 

me this  way.   There is  something intel lectual ly  d ishonest  

about  that ,  but  that  as i t  may.   I  am going to take you to the 

pr inciples so that  we can debate whether we need the test .  

 Second.  I  wi l l  not  dwel l  much on th is Chai r  but  I  wanted 

to t race the genes is of  the Commission.   I  have done i t  in the 20 

aff idavi t .   We have i t .   And so I  wi l l  not  waste your t ime on 

that .   But  I  do this  because cont rary to popular v iews are the 

– and I  have had i t  the very f i rst  t ime when I  wrote the let ter  

or Mabuza wrote the let ter.  

 There are a lot  of  [speaker not  c lear] ,  analysts speaking 
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about  th is  saying you do not  do this in  a commission of  

inquiry.   Chai r,  I  am going to do this  for one reason.    

 One has to read the remedial  act ion of  Advocate Thul i  

Madonsela and the judgment of  the North Gauteng High 

Court ,  to know that  the reason the Execut ive,  the President  

who has the const i tut ional  duty to appoint  the Commission of  

Inqui ry had that  task removed f rom him.  I t  was precisely  

because impart ia l i ty or the percept ion of  impart ia l i ty  was at  

the cent re of  the appointment  of  the establ ishment  of  th is  

Commission.  10 

 So no analyst  should tel l  our publ ic that  when i t  is  a 

commission of  inqui ry,  impart ia l ,  i t  is not  important .    

 Secondly.   We ask a judge to lead i t  because Chai r  you 

can never st r ip yoursel f ,  the pr inc iples and your oath just  

because you are now leading a commission of  inqui ry into 

[speaker not  c lear ] .  

 The reason we ask a judge is to borrow from a 

profession that  those ethics and those standards of  

impart ia l i ty are sl ight ly higher than the ordinary person.  

 And so the thi rd issues I  want to deal  wi th and probably 20 

the last  before I  deal  wi th remedy,  is to take you to your 

comments that  have raised concerns dur ing these 

proceedings.  

 And we raise them not  because those comments,  as I  

said at  the beginning,  mean that  you are going to f ind in a 
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part icular way because the recusal  appl icat ion that  deal  wi th  

the fact  that  there has al ready been an outcome.  

 I  th ink most  of  the cases,  the BTR, Delaysey(?) [speaker  

not  c lear]  and Others.   Al l  of  those cases tend to deal  wi th  a 

si tuat ion when a person post  facto  is unhappy wi th the 

f inding.  

 And there are other recusal  appl icat ions where people 

say this judge has a personal  interest  in the outcome, ei ther 

a pecuniary interest  or  i t  is an interest  on the outcome 

because you are rely ing to i t .    10 

 That  is not  our content ion in th is  matter.   We do not  

real ly. . .   We do not  make this  submission that  you have an 

interest  in the outcome and therefore you wi l l  go that  

di rect ion.  

 And so what we do Deputy Chief  Just ice is to say to you 

is that  reduced to i ts essent ia l  e lements,  th is appl icat ion 

seeks to persuade you.    

 Maybe i t  wi l l  not  be for  Mr Zuma but  for  the cont inuat ion 

of  th is one,  to look honest ly  and sincerely  at  some of  the 

comments that  we wi l l  ident i fy and we content  to you that  20 

they would f ind an l i t igant  who is si t t ing – not  l i t igant ,  a 

wi tness – who is s i t t ing before you.  

 And Chai r  here are the pr inciples that  you and me know 

as the test  for bias.   But  as I  have indicated to you Chai r.   

Let  us start  wi th bias as a concept  before we get  to 
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reasonable apprehension.    

 Is that  the di ff icul ty wi th bias for psychologist ,  for  

lawyers,  for human beings is that  i t  st ruggles two domains,  

at  least  for your purposes.  

 I t  st ruggles the domain of  law and the domain of  

psychology.   And that  is what i t  makes i t  d i ff icul t .   I  say the 

domain of  psychology because I  am appeal ing to your psych 

here.   I  am appeal ing to your honesty about  your own errors.  

 I t  is  law because we look at  how to t ighten claims of  

bias that  are raised by lawyers and l i t igants,  s imply to 10 

disqual i fy  a judge.   And so i t  is important  that  we make that  

balance and because i t  is not  made clear.  

 So b ias is the state of  mind.   But  what are we to do 

when a ask a judge to recuse themselves because we have a 

reasonable apprehension of  bias? 

 When there is a case,  i t  is R v S ,  Canadian Court  of  

Appeal .   [speaker  not  c lear] .   I t  is  a court  of  appeal  case 

Chair  which accepted the def in i t ion that  is in  R v Bertram  

about  def in ing bias as a start .   I t  says:  

“ I t  is a  tendency,  incl inat ion and/or  predisposi t ion 20 

towards one side or another for a  part icular resul t .   

In i ts appl icat ion to legal  proceedings,  i t  represents 

a predisposi t ion to decide and issue or cause in  

such a way which does not  leave the jud icial  mind 

perfect ly open to convict ion.    
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B ias is a condi t ion of  state of  mind which sways 

judgement and renders a judicial  off icer unable to  

exercise his or  her funct ions impart ia l ly in a 

part icular case. ”  

 Let  me make an example for your purposes.   Chai r,  may 

I  make this example?  Our judges in cr iminal  courts  si t  and 

l isten to the most  gruesome cr imes.   Gruesome.  More 

gruesome than what our judges in  the civ i l  courts l isten to.   

And I  th ink the publ ic and you and lawyers who are honest  

wi l l  agree wi th me.   10 

 Those judges si t ,  compose themselves,  keep quiet ,  

l isten,  real ly comment for one reason,  because they 

understand that  once you comment  and you fork out rage,  in  

way or the other,  you create in the mind of  the person who is  

si t t ing vu lnerable in your court  or your forum, an impression 

that  they are r ight  inside the slaughterhouse.    

 And so Chai r,  I  am ci t ing our magist rate ’s and our  

judges in cr iminal  courts because they mastered this .   They 

keep quiet  when someone is test i fy ing about the rape of  a  

three-year-old.   They keep quiet ,  compose themselves.  20 

 Our judges in the civ i l  courts throw their  hands in the air  

because there are no board minutes  [speaker not  c lear] ,  

because people may have stolen money.  

 I  am not  saying that  cr ime is smal l .   What I  am 

emphasising DCJ is  the obl igat ion to create in a forum and 
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environment that  does not  f r ighten a wi tness.   That  is bias.  

I t  is that  incl inat ion.  

 And therefore,  as I  wi l l  show in your  comments.   When 

Mr Zuma is si t t ing,  watching at  home the narrat ive playing 

i tsel f  here that  his years of  President  were nine wasted 

years and he watches the Chair  . . . [ intervenes]   

CHAIRPERSON :    Of  course,  I  have not  said that .  

ADV SIKHAKHANE :    [ laughing]  

CHAIRPERSON :    [ laughing]    

ADV SIKHAKHANE :    No,  Chair  you have not .  10 

CHAIRPERSON :    I  have not  said that .   [ laughing]    

ADV SIKHAKHANE :    Chai r,  you wi l l  understand that  most  

people bel ieve that  what we must  do for my cl ient  is to give 

him orange overal ls and walk him to Kgosi  Mampuru Prison.   

But  I  am rais ing this because Chair  I  am not  saying you have 

said anything of  that  nature.   I  am not  suggest ion you have 

pre- judged this matter in any way.  

 I  am saying to you,  in your comments in his  absence,  I  

want  you to  walk wi th me and look at  whether a reasonable 

person accused as he is would be – i t  would be 20 

unreasonable of  him to feel  that  the forum seeks to punish 

him.  Seeks to lynch him.  Seeks to agree wi th people who 

have come here to lynch him, basical ly.    

 Seeks to agree wi th the pol i t ical  pro ject  to dest roy him 

as a symbol of  a part icular pol i t ical  narrat ive in society and 
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therefore,  for me, that  is the test  we must use.    

 Now in the same case that  I  have quoted in  the Court  of  

Appeal ,  i t  accepted that  part ia l i ty  can be descr ibed as the 

inabi l i ty of  the decision-maker or judicial  off icer to  prevent  

his or her biases and d isposi t ions in conduct ing the matter  

f rom making a decision.   That  is  not  where we are Chai r  

because i t  is not  about  the decision and therefore,  we are 

not  deal ing wi th whether or not  your decision is necessari ly 

changed [speaker not  c lear] .    

 We submit  th is.   That  th is inabi l i ty  that  is stated in R v S  10 

in the Canadian Court  of  Appeal ,  is akin to the South Afr ican 

pr inciple that  despi te his or her bias or predisposi t ion,  the 

decision-maker or  judicial  off icer must  br ing an open mind.   

So that  Chai r  is  an acceptance that  al l  of  us in th is  room are 

biased including judges.    

 And the reason people are appointed judges is because 

they are sl ight ly more honest  than we are about thei r  b ias.   

They have the abi l i ty to conf ront  them.   

 And so what emerges f rom this case is the fact  that  what 

is asked for in a recusal  is sel f -ref lect ion.   And very,  very 20 

few human beings have that ,  lawyers,  pol i t ic ians and 

journal ists are the worse.  

 And so,  what that  pr inciples te l ls the Chair  is that  the 

incl inat ion that  i t  ta lks about may wel l  be just i f ied out rage.   I  

am not  going to  stand here Chair  and tel l  you that  you 
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cannot just i fy  to  be outraged by some of  the things you hear.   

You are.    

 What I  am asking you is.   In that  outrage,  l ike the judge 

l istening to the rape of  a two-year-old.   What are you 

supposed to do?  Now before I  get  misinterpreted as 

conf lat ing court  in  th is forum.  Chai r,  i t  does not  matter  what  

forum i t  is.    

 I  understand ful ly that  you have a di ff icul t  task here than 

you have in your  court .   In your courts  you must  make a 

decision based on what is in f ront  of  you.   Commissions of 10 

inquir ies are di ff icul t  because they turn a judge,  who is  

supposed to cold ly look at  the facts and make a f indings,  

they turn you into an invest igator.  

 So they are both adjudicat ive in  some way and 

inquisi tor ia l  and in a way you have to st r ike that  balance and 

I  appreciate your  di ff icul ty but  I ,  honest ly,  suggest  to you 

through the quotes that  I  wi l l  make Chai r,  that  there have 

been t ime when even I  s i t t ing watching think – have thought  

the DCJ has crossed that  l ine.   Not  of  bias but  the l ine of  

how to express outrage when you hear i t  as a presiding 20 

off icer.    

 And Chai r,  the last  point  is actual ly made in the SARFU 

case,  so that  we br ing i t  c loser to home.  Chair  I  said i t  

ear l ier about  SARFU.  I  know i t  is the f inal  decis ion that  was 

made and we cannot  – i t  cannot  be appealed but  we can 
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cr i t ic ise i t  because i t  is a very big subject .  

 In fact ,  the last  author who has produced a book on this  

subject ,  as I  said Grant  Amon.  I t  is new.  He te l ls us in his  

last  chapters that  th is is not  open and shut  for intel lectuals,  

for t rue intel lectuals.   I t  is not .    

 And here is what  happened at  SARFU.  The Chai r  said 

ear l ier that  -  and correct ly read the statement because that  

pr inciple comes f rom i t .   Now of  course,  the pr incip le they 

say,  is  th is.   They say at  the beginning at  paragraph 35 of  

the judgment:  10 

“A cornerstone of  any fai r  and just  legal  system is  

the impart ia l  adjudicat ion of  disputes which come 

before the courts and other t r ibunals.   This appl ies,  

of  course,  to both cr iminal  and civ i l  cases as wel l  as 

to judic ial  and administ rat ive procedures. ”  

 I  pause there to make this point  because our publ ic  has 

been fought  th is narrat ive by people who want to see thei r  

faces on TV for  two reasons.   To say impart ia l i ty  is not  

requi red outside court .   And so i t  cont inues.  

 I t  says:  20 

“Nothing is  more l ikely to impai r  conf idence in  such 

proceedings,  whether on the part  of  l i t igants or the 

general  publ ic,  than actual  bias (which is not  our  

case)  or the appearance of  bias in the off ic ia l  or  

off ic ia ls who have the power to adjudicate disputes.”  
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 This ru le against  bias is fundamental  in our system.  I t  is 

fundamental  whether we are recusing Mr Pretor ius where he 

works.   We want  to discipl ine him.  Every human being 

facing a t r ibunal  at  work,  requires impart ia l i ty  of  the 

adjudicator.    

 We submit  that  an affected person or let  us say,  di rect ly 

impl icated,  in  our case.   The appl icant  is ent i t led to an 

impart ia l  commission and chairperson.    

 In th is regard,  we make the point  that  i t  is the comments 

and conduct  of  how he is  t reated,  s ingled out ,  subjected to  10 

press statements that  s ingles him out  to fear the plat form.  

 And then in the case of  Daniel  and Another v  Speaker of  

the Nat ional  Assembly ,  the fol lowing is said,  paragraph 16 

thereof :  

“There is a lot  of  fundamental  breach of  the common 

law rule of  natura l  just ice by the ad-hoc commit tee,  

namely the [speaker not  c lear]  ru le.  

This rule requires that  an affected party must  be 

heard by an impart ia l  and unbiased t r ibunal .  

For purposes of  the rule,  there should not  be a 20 

reasonable suspic ion that  the ad-hoc commit tee was 

biased. ”  

So equal ly important  is that  the commission and the 

chairperson are obl iged to observe natural  just ice pr inciples 

because recusal  appl icat ions have thei r  jealousies in the 
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t rust  that  natural  just ice governs al l  legal  proceedings.    

 This is because – and i t  has been said on each and 

every case that  I  have ci ted,  the South Af r ican cases 

included.   This is because they must  not  only meet our 

just ice fai r ly but  must  be seemed to be doing so.  

 And Chai r,  that  is  important  of  what I  have said ear l ier,  

of  creat ing an envi ronment that  would make this report  you 

are going to produce not  a report  that  pol i t ical  enemies out  

there expect .    

 I  mean, we can tel l  now what Mr Zuma’s pol i t ical  10 

enemies want the report  to  say,  that  he was responsible for  

State Capture,  nine wasted years.   That  is what they want  

and i f  you do not  say that  Chai r,  they wi l l  rev iew you.  

 What we want,  and I  th ink everyone who thinks honest ly  

about  th is  wi thout  prejudice,  wi thout  hat ing – is that  th is  

report  must  be able to assist  our  nat ion in future against  

possibi l i t ies of  plunder.   Not  by one side.   By everybody.  

 No one,  when we make pol icy in future,  must  be able to 

do whatever you wi l l  have f ind has been done.  I  assume that  

the Chai r  has not  found so far.  20 

CHAIRPERSON :    I  have not  found.   [ laughing]    

ADV SIKHAKHANE :    Absolutely.   And Chai r,  I  am going to 

ra ise this point  again about just ice and what we need here 

and I  am going to  qui te a theorist ,  a pol i t ical  theoris t  and a 

lawyer.   I  have been quot ing judges.   Rosanna(?) [speaker  
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not  c lear]  says something about  a r ight  of  f reedom of  

expression,  exerc ised by journal ist  and everybody.   At  the 

end of  wri t ing about f reedom of  expression,  [speaker not  

c lear]says:  

“Actual ly,  the r ight  to f reedom of  expression is the 

r ight  that  should be enjoyed by people who we 

disl ike and disagree wi th. ”  

 Just ice – and this  is my quote – we are not  just  when we 

are judged against  how we t reat  people we l ike.   The real  

test  about  commitment to just ice by a judge,  by a ci t izen and 10 

anyone that  is worth the term human.   

 Just ice is how you t reat  those at  the bot tom of  your  

pecking order.   How do you t reat  people you despise?  How 

you do you t reat  a man that  you have al ready assumed 

messed up your count ry?  That  is just ice.   Do you t reat  him 

humanly when you have brought h im into a process?  And 

this what these cases are about.    

 Is,  we as lawyers and judges,  have to guarantee society 

that  when people walk into this process,  they are judged out  

there.   People do not  make evidence that  Mr Zuma was 20 

corrupt .   They have wri t ten about i t .   They say he is.   That  is  

the pol i t ical  game here because we are a modern society.   

 Mr Zuma, even i f  he is at  the bot tom of  the pecking 

order of  people we l ike,  i t  is how we t reat  him that  we are 

judged about our commitment to just ice,  not  how we t reat  the 
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dar l ings and sweetheart  wi tnesses that  have come here,  

pretending they were not  party to what they are saying.   

Tel l ing others to connect  the dots.   Accept  thei r  dots.  

 I t  is how we t reat  every wi tness.   And so that  is Chief  

Just ice that  pr inc iple is what gu ides what we are saying.   

And the test ,  as I  have said,  has to  components.   One is the 

one I  said I  d is l ike because i t  is judges tel l ing those who 

judge them, how to judge them.  I t  is impart ia l i ty.  

 And one of  the di f f icul t ies I  have in th is court ,  apart  f rom 

the fact  that  I  am the f i rst  one br ie fed to te l l  the second in  10 

command in the count ry jud iciary to  recuse h imsel f ,  is that  I  

have to cl imb the mountain of  the presumpt ion of  impart ia l i ty  

and I  accept  that  that  is a  mountain to  cl imb for any recusal  

appl icat ion and i t  goes l ike this.  

 I  am supposed to presume that  you are impart ia l .   That  

is not  what you do.   I  start  there.   And so that  presumpt ion is 

important  and that  I  why I  started where I  started Deputy 

Chief  Just ice.   That  th is is not  about  your  integr i ty because I  

assume your impart ia l i ty as a person.  

 And then the second leg of  th is test  is what gets murky 20 

about is,  when am I  reasonable apprehending that  I  am not  

having a fai r  forum?  And th is must  be judged Chai r,  not  f rom 

the posi t ion of  those who love Mr Zuma, who have affect ion 

for him.  No.    

 Nor must  i t  be judged f rom the posi t ion of  those who 
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seemed to have a natural  ant i -party  towards him.  Those we 

should discard.   Both those sides.   Because they want 

nothing that  law wants.    

 What we must  test  today is whether  a reasonable person 

in the context  of  how this Commission was started and how 

Mr Zuma has been def ined when coming here.   That  is the 

context .    

 And the reasonable person is a di ff icul t  concept  because 

i t  int roduces the concept I  am talk ing about and that  context  

is not  general ly appl icable to everybody.   I t  is speci f ic to a 10 

part icular l i t igant  but  I  accept  that  i t  is an object ive test .   

 So Chai r,  and that  is why when they say in SARFU that  –  

and in many other  cases – the pr inc iple is  l ike a deformat ion.   

We should not  judge this because Mr Zuma or any l i t igant  

who seeks a recusal  is  a  high sensi t ive human being who 

just  wants to walk into forums that  are f r iendly to him.  That  

type of  person is not  a reasonable person.    

 The other is what  you f ind in the other cases BTR and 

Others ,  where lawyers themselves and l i t igants who have 

lost  or seek a forum shopping,  seem to come with things to 20 

judges,  just  to get  r id of  them.  

 One such case here,  I  th ink,  is  a  case where people 

simply said:   I  d id not  l ike the judge’s demeanour.   He was 

talk ing to  me in a rude way.   Right?  And so what we the test  

t r ies to do is to balance those ext remes and abuses of  the 
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legal  system by us lawyers and l i t igants.  

 And so i t  say that  we just  judge i t  in a manner that  takes 

into account the context  which I  have explained and the 

person must be reasonable.  

 Chai r,  I  am going to say reasonable,  because only 

yesterday,  a  lot  of  people got  into this forum today about 

whether Mr Zuma wi l l  come because i t  is an assumpt ion.   I  

do not  know why.   There is an assumpt ion that  he wi l l  not .    

 And that  context  Chai r  is  important  when you analyse 

what is reasonable for Mr Zuma as he faces what you wi l l  10 

see tonight  on TV because he can do no r ight .   That  k ind of  

l i t igant  s i t t ing before you,  has his context  about  th is forum.  

 And I  want to invi te you to  look at  yoursel f  and the 

comments that  I  am going to ra ise that  you make, not  

because you were judging but  because you may have 

created an environment that  enforces in his  mind,  

reasonable be so,  that  th is forum is an extension of  the 

narrat ive about him that  everything wrong in South Afr ica is 

at t r ibutable to him.   

 And Chai r,  so what is the real  test  that  you have to do 20 

when judging this?  Apart  f rom the fact  that  I  am going to 

re ly on your capaci ty on se l f - ref lect ion is,  that  the start ing 

point  is an analyses of ,  how does this Commission start?  

Who is cent ral?   

 I  have been told  by two courts al ready that :   No,  the 
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reason the funct ion of  the execut ive was moved to the 

judiciary is because Mr Zuma could not  be al lowed to appoint  

a judge.   I  am not  rais ing this because of  the ground.  I  am 

ra ising i t  because i t  is that  you must  take into account.    

 I  have been told by two courts that  they do not  presume 

impart ia l i ty on their  part .   That  a  judge appointed by 

Mr Zuma would have been part ia l .   I  have been outraged by 

this suggest ion because I  have seen judges not  rely ing on 

the presumpt ion of  thei r  own impart ia l i ty.    

 And therefore,  that  context  for Mr Zuma and the his tory 10 

when he is removed f rom a decision that  he thinks he must  

make, is the f i rst  start .  

 And so Chai r,  that  context ,  when you analyse the 

reasonableness of  his cla im is important .   IN BTR, they deal  

wi th actual  bias actual ly.   And the AD said:   Actual  bias in 

the sense that  the l i t igant  and he had approached the easel  

before him with a mind which was in fact  prejudice or not  

open to convict ion.    

 Chai r,  th is is a b i t  too far and i t  is not  the case I  am 

making to you.   The case I  am making to you is s l ight ly lower 20 

than that .   I t  is a case about -  because they a l l  evo lve  

around the  same.   May I  say  to  the  Cha i r,  the  Berner t  v  

Absa Bank case ,  as  impor tan t  as  i t  i s ,  i t  ta lks  about  

shares,  a  judge  who had shares and there fo re  has no  

app l i ca t ion  here  bu t  i t  may be impor tan t  fo r  the  
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Cha i rperson to  look  a t  i t .  

 The o ther  case tha t  we re l y  on  i s  the  SACCAWU 

case where  the  Const i tu t iona l  Cour t  s l igh t ly  expanded the  

tes t  fo r  recusa l  aga ins t  the  j udge and my I  jus t  read th is  

and then the  o ther  cases I  w i l l  c i te  fo r  the  Cha i r  to  no te  

because you were  par t  o f  some o f  them.   I  th ink .  

CHAIRPERSON:    Oh,  okay.  

ADV SIKHAKHANE:    Bu t  I  am not  go ing  to  ask  you to 

recuse yourse l f  f rom those.   So i t  says :  

“ In  fo rmula t ing  the  tes t…”  10 

Th is  i s  paragraph  12 o f  the  SACCAWU case.  

“ In  fo rmula t ing  the  tes t  in  the  te rms quoted above  

the  cour t  observed tha t  two cons idera t ions are  bu i l t  

in to  the  tes t  i t se l f .   The f i r s t  i s  tha t  in  cons ider ing  

the  app l i ca t ion  fo r  recusa l  the  cour t ,  as  a  s ta r t ing  

po in t ,  p resumed tha t  jud ic ia l  o f f i ce rs  a re  impar t ia l . ”  

I  have a l ready s ta ted  tha t .    

As  la te r  emerges f rom the  SARFU judgment ,  th is  

inbu i l t  aspect  en ta i l s  two fu r ther  consequences.   On the  

one hand i t  i s  the  app l i cant  fo r  recusa l  who bears ,  as  we  20 

do,  the  onus o f  rebut t ing  the  presumpt ion  o f  jud ic ia l  

impar t ia l i t y.    

On the  o the r,  the  presumpt ion  is  no t  eas i l y  

d is lodged,  i t  requ i res  cogent  and  conv inc ing  ev idence to 

be  rebut ted .   Cha i r,  when I  sa id  I  had the  mounta in  to  
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c l imb,  I  made th is .  

CHAIRPERSON:    Ja .  

ADV SIKHAKHANE:    And,  Cha i r,  I  say  th is  because many  

o f  us  wou ld  argue tha t  a  s l igh t  comment  by  a  judge –  I  

mean,  many o f  us  have faced more  cantankerous judges in  

th is  count ry  and you are  no t  one o f  them and we know they  

make comments  about  peop le  bu t  le t  me g ive  th is  example .  

 I f  you  went  on  Ru le  43  app l i ca t ion  in  spousa l  

d ispute  about  ma in tenance and you s i t  there  as  a  mother  

ask ing  fo r  ma in tenance and the  judge f l ippant ly  sa id  you 10 

know,  you women are  go ld  d iggers ,  o f  course  tha t  

comment ,  Cha i r,  does not  mean the  judge w i l l  dec ide  in  a  

par t i cu la r  way,  he  can say no ,  I  was jus t  mak ing  comment .  

bu t  I  want  you to  pu t  yourse l f  in  the  shoes o f  tha t  women 

wi th  k ids ,  who is  ask ing  fo r  ma in tenance fo r  surv i va l ,  

hea r ing  a  judge  say,  you know,  you guys are  jus t  go ld  

d iggers .   That  comment ,  even i f  i t  comes f rom a  –  le t  us  

ca l l  i t  a  f l i ppant  p lace ,  i t  was a  –  you misspoke,  the  fac t  

tha t  you misspoke does not   reduce the  e f fec t  o f  your  

m isspeak ing  to  the  l i t igant  who is  fac ing  a  bar rage o f  20 

s i tua t ions.  

 And so ,  Cha i r,  I  w i l l  no t  go  to  the  tes t  fo r  ac tua l  

b ias  because I  do  no t  have to  meet  tha t  tes t .   Cha i r,  I  want  

to  take  you –  and the  o ther  cases,  as  I  sa id ,  i s  the  

Tshaba la la  case,  I  wou ld  l i ke  the  Cha i r  to  look  a t  t ha t ,  the  
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o ther  case tha t  the  Cha i r  has a l ready ment ioned  is  the  

SARFU case.    

Cha i r,  may I  suggest  as  we l l  because I  am not  be ing  

d is respect fu l  to  judges and the i r  judgments ,  i s  tha t  

l i te ra ture  by  lega l  scho lars ,  who are  no t  judges t ry ing  to  

de fend themse lves,  i t  i s  much more  impor tan t  he re  and I  

can share  w i th  the  Cha i r  some o f  the  l i te ra ture  tha t  comes  

f rom someone who is  no t  a  judge,  who is  a  scho la r,  who is  

no t  t ry ing  to  de fend the  c lub ,  the  c lass  ca l led  judges 

because they are  much more  ob jec t i ve  in  the  tes t s .   The 10 

las t  chapter  o f  tha t  book ca l led  Jud ic ia l  Recusa l  by  Grant  

Hammond has a  who le  read ing  about  how to  –  what  rou te  

to  be  taken because i t  recogn ises  tha t  th is  mat te r  has no t  

been debated  as  thorough ly  as  i t  shou ld  be  because the  

leaders  o f  the  debate  are  the  sub jec ts  o f  the  a t tacks .  

 And,  Cha i r,  so  what  have you done?  What  exact ly  

have you done tha t  has caused us  to  come here?  What  

have you sa id  tha t  has made Mr  Zuma be l ieve ,  reasonab ly,  

tha t  th is  fo rum is  no t  good fo r  h im? 

CHAIRPERSON:    Be fore  we get  to  tha t  and maybe  we w i l l  20 

take  the  tea  ad journment  and then [ inaud ib le  –  speak ing  

s imul taneous ly ]  

ADV SIKHAKHANE:    As  the  Cha i r  p leases.  

CHAIRPERSON:    Bu t  I  wanted to  ra ise  –  we w i l l  go  to  the  

comments  as  you  have ind ica ted  i n  due course .   You know,  
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when I  was s t i l l  new in  p rac t ice  as  a  lawyer  go ing  to  the 

lower  cour ts ,  appear ing  fu l l  o f  en thus iasm,  coming f rom 

un ivers i t y  and,  you know,  one o f  the  exper iences I  had in  

some o f  the  cour t s  in  wh ich  I  appeared were  cases where  I  

wou ld  appear  be fore  a  pres id ing  o f f i cer  and I  p resent  

a rgument  and the  pres id ing  o f f i cer  jus t  keeps qu ie t .   I  go 

on  and on and I  quote  au thor i t ies ,  in  th is  case,  th is  i s  what  

happened,  in  th is  case,  th is  i s  what  happened,  these are  

the  pr inc ip les .   The p res id ing  o f f i cer  jus t  s i t s  and keeps  

qu ie t .   I  never  ge t  to  know whether  –  what  he  o r  she is  10 

th ink ing ,  I  wou ld  never  ge t  to  know and then maybe one  

quest ion  the re  bu t  somet imes no  quest ion  and a t  the  end 

o f  a rgument ,  e i ther  immedia te l y  o r  la te r,  judgment  i s  g iven  

and when I  read  the  judgment  I  say,  you know,  I  do  no t  

th ink  he  or  she unders tood the  argument .   I f  on ly  she had  

engaged me and  quest ioned the  submiss ions tha t  I  was 

mak ing  because then we wou ld  have had an engagement  

and I  wou ld  have c la r i f ied  some o f  the  th ings.  

ADV SIKHAKHANE:    Yes,  Cha i r.  

CHAIRPERSON:    O f  course ,  somebody s i t t ing  there  cou ld  20 

say oh ,  th is  mag is t ra te  or  p res id ing  o f f i cer  i s  very  

impar t ia l ,  he  sa id  no th ing ,  she  sa id  no th ing ,  she jus t  

l i s tened,  you know?  But  I  must  say  tha t  I  p re fer red  those  

who wou ld  quest ion  what  I  am say ing  so  tha t  we cou ld  

engage in  a  debate  because then I  cou ld  te l l  i f  I  was 
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persuad ing  h im o r  her  and a lso  I  cou ld  te l l  when he  or  she  

puts  up  a  po in t  fo r  wh ich  I  have no answer,  you know,  so  

when you get  the  judgment  you fee l  tha t  look ,  I  was heard  

proper ly  because  whatever  d i f f i cu l t ies  the  p res id ing  o f f i cer  

may have had ins ide ,  as  I  p resen t ing  my argument ,  he  or  

she verba l i sed them and I  was ab le  to  address them,  bu t  

the  one who keeps qu ie t  th roughou t ,  you might  th ink  she or  

he  has no p rob lem,  bu t  maybe she does have p rob lems but  

she does not  te l l  you  and you fee l  the  un fa i rness when you 

see the  judgment .  10 

ADV SIKHAKHANE:    Yes,  Cha i r.  

CHAIRPERSON:    So  but  I  ra ise  th is  po in t  in  re la t ion  to  the 

issue o f  comments ,  to  wh ich  we w i l l  come,  to  say  one o f  

the  benef i t s  o f  the  Commiss ion  proceed ings  be ing  

te lev ised and so  on  is  tha t  persons,  whethe r  imp l ica ted  o r  

no t ,  can l i s ten  or  watch  as  a  par t i cu la r  w i tness g ives  

ev idence and somet imes I  pu t  cer ta in  quest ions,  I  pu t  

cer ta in  remarks ,  because I  am th ink ing  when the  person  

who is  be ing  imp l ica ted  comes here ,  hopefu l l y  they are  

l i s ten ing  or  they  w i l l  read the  t ransc r ip t ,  I  want  them to 20 

know what  was go ing  on i n  my mind as  I  was l i s ten ing  to  

th is  w i tness,  so  tha t  they can address i t ,  I  am not  h id ing  i t  

f rom them.  

ADV SIKHAKHANE:    Sure .  

CHAIRPERSON:    I f  I  l i ke  I  cou ld  jus t  s i t  qu ie t l y,  do  no t  
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ind ica te  what  I  am th ink ing  bu t  the  benef i t  to  the  imp l ica ted  

person,  i f  I  speak,  i s  tha t  they can,  when they come and  

say you know,  Cha i r,  when th i s  w i tness who imp l ica ted  me 

was speak ing ,  th is  i s  what  you sa id ,  I  want  to  take  th is  

oppor tun i ty  to  show you tha t  tha t  i s  no t  the  pos i t ion .   So at  

leas t  i t  i s  meant  as  par t  o f  t ransparency ra ther  than jus t  

keep qu ie t  and say so  th is  person tha t  they a re  ta lk ing  

about  i s  such a  bad person but ,  you know?  So I  jus t  

ment ion  tha t  and …[ in tervenes]  

ADV SIKHAKHANE:    Yes,  Cha i r,  I  apprec ia te  tha t .  10 

CHAIRPERSON:    And you may address i t  …[ in te rvenes]  

ADV SIKHAKHANE:    Cha i r,  can  I  say  a  par t ing  shot  to  

tha t?  

CHAIRPERSON:    Yes,  sure .  

ADV SIKHAKHANE:    I  wou ld  no t  d i f fe r  w i th  you on a l l  o f  

tha t .   The reasons a l l  o f  you are  ca l led  Judge,  i t  i s  

because the  te rm means,  un l i ke  me and everyone he re ,  

you can –  be ing  a  judge is  a  cent r i s t  pos i t ion ,  i t  requ i res 

you not  go  fo r  those ex t remes but  to  seek to  s t r i ke  tha t  

ba lance because  s i t t ing  qu ie t l y  and do ing  noth ing ,  I  on ly  20 

have a  Zu lu  word  fo r  i t  uktuba (? )  i t  means you have  

dec ided oh,  you  do not  want  to  me to  ta lk  so  I  w i l l  s i t  

qu ie t l y  and say  no th ing .   That  too  is  wrong.   A l l  the  

comments  tha t  a re  made f l ippant ly  w i thout  se l f - res t ra in t  

have the  same e f fec t ,  so  a  judge who dec ides to  go  e i ther  
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ex t reme may be immature  to  say because I  am ques t ion ing  

your  comments ,  a l r igh t ,  I  am go ing  to  s i t  and say no th ing .    

 What  i s  requ i red  are  comments  tha t  seek to  

unders tand,  to  in te l lec tua l l y  engage but  what  we are  

ra is ing  –  Cha i r,  le t  me te l l  you ,  Deputy  Ch ie f  Jus t ice ,  

because i t  has  happened to  me.   We go –  I  go  fo r  Mr  Zuma 

to  many cour ts .   On ly  once,  and I  have had a  lo t ,  I  have 

had a  judge doub t  my in tegr i t y,  tha t  I  am cor rup t  because I  

rep resent  h im.   Now those are  comments  tha t  you do not  

want  because you can be engaged in te l lec tua l l y  fo r  the  10 

who le  day,  I  do  no t  m ind.   What  I  m ind is  when a  comment  

c rosses tha t  l ine  and I  th ink  fo r  a  judge too ,  there  i s  

someth ing  about  be ing  ca l led  Judge tha t  i s  about  s t r i k ing  

the  ba lance in  soc ie ty  about  ex t remes and we make those  

as  examples  here  no t  because any mal ice .   

CHAIRPERSON:    Ja .   No,  no ,  no ,  tha t  i s  f ine .  

ADV SIKHAKHANE:    Thank you,  Cha i r.  

CHAIRPERSON:    Le t  us  take  the  tea  ad jou rnment ,  we are  

a t  18  m inutes  past  e leven.   Le t  us  resume a t  twenty  f i ve  to  

twe lve .    20 

ADV SIKHAKHANE:    As  the  Cha i r  p leases.  

CHAIRPERSON:    We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON:    Yes,  Mr  S ikhakhane?  
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ADV SIKHAKHANE:    Thank you,  Cha i r.   Cha i r,  can I  jus t  

b r ie f l y  go  to  the  beg inn ing  o f  when you read your  

s ta tement?  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    As  Cha i r  acknowledged tha t  maybe I  

d id  no t  know tha t  you were  go ing  to  tu rn  yourse l f  in to  a  

w i tness.   And second ly  –  and I  want  to  cons ide r  whether  –  

because now you  have read a  s ta tement  in  wh ich  you have 

a  ve rs ion  about  your  re la t ionsh ip  w i th  h im. . .  

CHAIRPERSON:    Ja .  10 

ADV SIKHAKHANE:    I  wou ld  l i ke  to  ge t  t ime to  consu l t  

w i th  h im because  as  Cha i r  w i l l  ag ree i t  i s  poss ib le  tha t  the  

two o f  you have d i f fe ren t  vers ions  about  tha t  re la t ionsh ip .   

But  I  have no ins t ruc t ion  a t  the  moment ,  I  have no t ime… 

CHAIRPERSON:    Ja .  

ADV SIKHAKHANE:    I  jus t  ask  the  Cha i r  a f te r  today o r  

tomorrow I  may have t ime.  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    And w i l l  te l l  my learned f r iend Pau l  i f  

i t  i s  uncont rovers ia l .  20 

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Your  vers ions about  the  two o f  you.  

CHAIRPERSON:    Ja .  

ADV SIKHAKHANE:   Your  ve rs ions are  cons is ten t .   

CHAIRPERSON:    Yes.   No,  no ,  tha t  i s  f ine .  



16 NOVEMBER 2020 – DAY 307 
 

Page 47 of 160 
 

ADV SIKHAKHANE:    Thank you.  

CHAIRPERSON:    I  th ink  in  the  SARFU mat te r  the  

s ta tements  were  g iven to  –  by  the  jus t i ce  o f  the  cour t  to  

counse l  and counse l  and the i r  c l ien ts  accepted the  

s ta tement  o f  fac ts .   So tha t  i s  wha t  happened there ,  ja .  

ADV SIKHAKHANE:    Cha i r,  yes ,  I  am not  even suggest ing  

tha t  there  is  someth ing  in  i t .  

CHAIRPERSON:    Ja ,  yes .  

ADV SIKHAKHANE:    I  do  want  to  jus t  a t  leas t  fo r  in tegr i t y  

o f  the  process to  do  tha t .  10 

CHAIRPERSON:    Okay.   Okay,  a l r igh t .  

ADV SIKHAKHANE:    Cha i r,  the  grounds tha t  we have  

ra ised in  our  a f f idav i t ,  in  Mr  Zuma’s  a f f idav i t  –  oh ,  the 

o ther  i ssue,  Cha i r,  there  is  a  rep l y ing  a f f idav i t .  

CHAIRPERSON:    Oh,  yes .  

ADV SIKHAKHANE:    That  Pro f  Mosa la  f i led  an  a f f idav i t  on  

Saturday.  

CHAIRPERSON:    Ja .  

ADV SIKHAKHANE:    I  am not  sure  much tu rns  i n to  i t  bu t  

we have answered i t ,  I  have g i ven  –  I  want  to  p lace  i t  on  20 

record ,  i t  i s  uns igned a t  the  moment .   

CHAIRPERSON:    Oh.  Ja ,  le t  me  have i t .   Bu t  f rom what  

you say i t  looks  l ike  I  m ight  no t  need to  bo ther  to  read now 

because you do not  say  much abou t  i t  in  your  address.  

ADV SIKHAKHANE:    Cha i r,  we do not  because i t  i s  done 
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th is  morn ing  and two,  qu i te  f rank ly,  th is  i s  no t  one o f  those 

cases where  we are  go ing  to  dea l  w i th  –  i t  may re ly  on  how 

dea l  w i th  the  pr inc ip les  o f  P lascon Evans.  

CHAIRPERSON:    Yes,  yes .  

ADV SIKHAKHANE:    That  i s  why  I  am say ing  the  d i f f i cu l t y  

o f  your  s ta tement  i s  i f  my c l ien t  te l l s  me tha t  your  vers ion  

is  no t  cons i s ten t  w i th  h is .   

CHAIRPERSON:    Yes,  okay.  

ADV SIKHAKHANE:    Yes,  Cha i r.   Cha i r,  you w i l l  see  tha t  

in  the  a f f idav i t ,  th is  p rocess where  we dea l  w i th  the 10 

grounds is  se t  ou t  f rom paragraph 33 o f  the  a f f idav i t .  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Cha i r,  what  i t  does w i thout  –  I  do  no t  

want  to  take  the  Cha i r  -  to  read i t .  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Pa ragraph 33 up to  I  th ink  paragraph  

47.  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Wi thout  read ing  tha t ,  what  tha t  

g round says read –  or  cons idered together  w i th  a l l  the 20 

o ther  g rounds and the  pa t te rn  tha t  they fo rm,  i s  tha t  when  

th is  Commiss ion  s ta r ted  …[ in tervenes]  

CHAIRPERSON:    I  am sor ry,  I  jus t  want  to  make sure  I  

have got  the  r igh t  page.  

ADV SIKHAKHANE:    Yes,  Cha i r.  
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CHAIRPERSON:    Oh,  I  th ink  I  went  to  33  a t  the  bo t tom but  

you meant  33  a t  the  top?  

ADV SIKHAKHANE:    Yes.  

CHAIRPERSON:    The red  numbers ,  i s  tha t  r igh t?  

ADV SIKHAKHANE:    Yes.  

CHAIRPERSON:    The red  numbers?  

ADV SIKHAKHANE:    The page number?   I  am look ing  a t  

parag raph 33 o f  the  a f f idav i t ,  I  am sor ry,  Cha i r.  

CHAIRPERSON:    Oh,  okay,  okay.  

ADV SIKHAKHANE:    Cha i r,  you w i l l  no t  need to  go  there .  10 

CHAIRPERSON:    Oh,  okay.   No,  tha t  i s  f ine .  

ADV SIKHAKHANE:    I  am hop ing  to  summar i se  th is ,   

ra the r  than spend too  much t ime on them is  tha t ,  Cha i r,  I  

am ra is ing  th is  f i rs t  g round because on i t s  own i t  i s  a  weak  

ground,  on  i t s  own,  i f  I  were  to  b r ing  th i s  case  to  you  

s imp ly  on  th i s  g round and I  am say ing  I  want  you to  look  a t  

th is  g round in  the  contex t  o f  the  o ther  g rounds and how 

th is  who le  th ing  s ta r ted  and the  pa t te rn  tha t  i t  takes .    

 Cha i r,  Mr  Zuma submi ts  tha t  th is  Commiss ion ,  when  

i t  s ta r ted ,  as  he  has sa id  be fore ,  is  tha t  i t  s ta r ts  -  because  20 

he is  a l leged to  be  a t  the  cent re  o f  a  c r ime tha t  i s  no t  

found in  any o the r  s ta tu te  in  South  A f r i ca ,  i t  i s  ca l led  S ta te  

Capture .   Of  course  we a l l  know i t  i s  no t  in  POCA,  i t  i s  not  

in  Cr im ina l  P rocedure  Act ,  i t  i s  a  po l i t i ca l  concept  tha t  

po l i t i ca l  opponents  have crea ted to  dea l  w i th  
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m isdemeanours  o f  the  o ther  po l i t i ca l  opponents  bu t  i t  does  

not  ex is t  in  law.   And o f  cou rse  I  know tha t ,  Cha i r,  you  

fe tched or  two exper ts  f rom Amer ica ,  the  most  captured  

S ta te  to  come and te l l  us  the  dangers  o f  th is  c r ime.  

 Now how do we ident i f y  w i tnesses  f rom the  pos i t ion  

o f  my c l ien t?   Th is  Commiss ion  s ta r ts  w i th  w i tnesses who 

a l igned themse lves w i th  the  nar ra t i ve ,  w i th  the  vers ion  tha t  

there  is  someth ing  ca l led  S ta te  Capture  and Mr  Zuma is  

respons ib le  fo r  i t .    

I f  the  Cha i rperson looks back a t  the  w i tnesses tha t  10 

were  p icked by  th is  Commiss ion  –  and the  reasons may 

we l l  be  good,  I  do  no t  know the  reasons -  when a  S ta te  i s  

captured,  Cha i r,  suppose –  I  hope we never  ge t  there  in  

th is  count ry,  when a  S ta te  i s  cap tured,  you need a  w ide  

range o f  pe rspec t ives  about  what  exact ly  happened in  i t .   

You do not  need  to  ca l l  on ly  Barbara  Hogan and  Prav in  

Gordhan and Mceb is i  Jonas,  who  are  proponents  o f  tha t  

theory.    

I f  in te l lec tua l l y  you want  to  dea l  w i th  th is  sub jec t  -  

because i t  i s  no t  a  lega l  sub jec t ,  i t  i s  pure l y  a  po l i t i ca l  20 

concept .   Our  suggest ion  is  tha t  the  Commiss ion  l ined up 

r igh t  a t  the  beg inn ing  proponents  o f  th is  theory  ca l led  

S ta te  Capture  and I  am not  suggest ing  tha t  Mr  Zuma 

shou ld  have been ca l led  f i rs t  fo r  h is  vers ion ,  I  am 

suggest ing  tha t  i f  one rea l l y  looks a t  the  beg inn ing ,  the 
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f i rs t  days o f  th is  Commiss ion ,  we  were  l i s ten ing  to  ho r ror  

s to r ies  o f  peop le  on  the  roo f tops  te l l ing  us  they are  no t  

cor rup t ,  they  are  ange ls ,  there  i s  th is  th ing  ca l led  s ta te  

capture ,  they may be r igh t ,  bu t  tha t  se lec t ion  o f  w i tnesses 

by  a  commiss ion ,  by  th is  Commiss ion ,  fo r  a  very  long t ime 

who par ro t  one  vers ion ,  g ives  the  impress ion  tha t  a  

dec is ion  –  no ,  tha t  the i r  ve rs ion  has been accepted,  tha t  

there  was s ta te  capture ,  has been accepted.    

And so  tha t  se lec t ion  on  i t s  own,  even in  the  

cab ine t ,  i f  we look a t  the  peop le  who were  p i cked to  come 10 

to  th is  Commiss ion  and spend  two days,  t ru l y,  t ru ly  

spewing the i r  po l i t i ca l  theor ies  about  the i r  opponents ,  i t  

was peop le  who are  p roponents  o f  a  par t i cu la r  na r ra t i ve  in  

the  South  A f r i can  body po l i t i c  and I  am not  say ing  they are  

wrong,  I  am say ing  th is  Commiss ion  l ined them up in  a  way 

tha t  i s  un - in te l lec tua l ,  tha t  wou ld  no t  have encouraged  

debate  about  th is  d i f f i cu l t  sub jec t .  

And there fore ,  my c l ien t ,  s i t t ing  a t  home,  hav ing  

been head o f  s ta te ,  l i s ten ing  to  w i tnesses most  o f  whom 

are  peop le  who  have an axe to  g r ind  w i th  h im,  e i ther  20 

because he f i red  them or  he  d id  no t  in te rvene in  some HR 

issue they were  i nvo lved in ,  t ru l y  tha t  se lec t ion  crea ted an  

impress ion  tha t  a  par t i cu la r  vers ion  may have been 

accepted.    

What  you w i l l  f ind  in  those paragraphs is  tha t  we  
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c i te  a t  paragraph  31.1  up  to  35 .9  and I  do  no t  rea l l y  want  

to  den igra te  those w i tnesses because they d id  no t  se lec t  

themse lves,  I  hope,  i s  tha t  i f  you  look a t  them,  Cha i r,  the  

ones a re  p i cked and the  ones –  the  s ta r  w i tnesses o f  th is  

Commiss ion  when i t  s ta r ted ,  Mr  Prav in  Gordhan,  Mceb is i  

Jonas,  Nh lanh la  Nene,  [ ind is t inc t ]  Mah lod i ,  Vy t j ie  Mento r,  

Trevo r  Manue l ,  Ms Barbara  Hogan,  Themba Masego and 

F i k i le  Mba lu la ,  r igh t?    

And I  want  to  be  c lea r,  I  am not  c r i t i c i s ing  the  

tes t imony o f  those w i tnesses.   I  am say ing  i f  one looks a t  10 

what  they had come here  to  say  is  a  par t i cu la r  nar ra t i ve  

about  Mr  Zuma.    

Th is  Commiss ion ,  the  quest ion  may be,  what  cou ld  

i t  do  because Cha i r,  you were  a t  pa ins  ask ing  peop le  to  

come and I  th ink  you were  a t  pa ins  because you wanted a l l  

vers ions bu t  they  were  no t  coming.    

But ,  o f  cou rse ,  we know tha t  your  Commiss ion  cou ld  

have gone to  d i f fe ren t  peop le  in  tha t  cab ine t ,  some o f  

whom have a  par t i cu la r  oppos ing  theory  on  the  sub jec t  

mat te r.   I  do  no t  persona l ly  agree in te l lec tua l l y  w i th  the 20 

two theor ies  you brought  f rom the  U.S  and I  wou ld  suggest  

tha t  the i r  vers ion  is  no t  the  end  o f  the  s to ry  about  th is  

d i f f i cu l t  concept .   So tha t  i s  the  f i rs t  g round.  

But ,  as  I  sa id  a t  the  beg inn ing ,  th is  g round is  weak  

on i t s  own,  you w i l l  see  i t  when you look a t  the  pa t te rn  o f  
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o ther  th ings.   And so  the  f i rs t  g round,  Cha i r,  was tha t  tha t  

se lec t ion  l ined up peop le  tha t  t ru ly  had a  gr ipe  and an axe 

to  g r ind  w i th  Mr  Zuma.  

CHAIRPERSON:    I  recogn ise  the  concess ion ,  I  do  no t  

know i f  i t  i s  a  concess ion ,  bu t  the  po in t  you make tha t  

s tand ing  on i t s  own th i s  i s  no t  you r  s t rongest  po in t  bu t  I  do  

want  to  ra ise  th is  quest ion .   

I s  i t  open to  a  w i tness or  a  person such as  Mr  Zuma 

to  compla in  about  those –  or  what  emerges f rom those  

w i tnesses in  c i rcumstances where  he  had the  oppor tun i ty  10 

to  app ly  fo r  leave to  c ross-examine them and get  

somebody l i ke  you to  bas ica l l y  dea l  w i th  the i r  vers ions and 

by  the  t ime they leave the  w i tness s tand there  is  a  

comple te  p ic tu re  tha t  has emerged f rom the  p ic tu re  they  

may have pa in ted  a t  the  beg inn ing  but  chose not  to  do  so .  

ADV SIKHAKHANE:    Yes.  

CHAIRPERSON:    In  o ther  words,  there  may  be an  

argument  tha t  says i t  does not  mat te r  what  sequence 

d i f fe ren t  w i tnesses fo l low in  be ing  brought  to  g ive  ev idence  

as  long as  the re  is  a  fa i r  oppor tun i ty  g iven to  the  peop le  20 

they imp l i ca te ,  fo r  example ,  to  cha l lenge the i r  ev idence 

and cross-examine them and show them to  be  pe rsons who  

have maybe some gr ipe  w i th  them or  some scores to  se t t le ,  

tha t  i s  why they say a ,  b ,  c ,  d  abou t  them.    

Of  course ,  i f  you  do not  tha t ,  you to  come and 
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ac tua l l y  c ross -examine them,  cha l lenge what  they have to  

say,  whatever  ev idence they have g iven might  remain  in  

the  m inds o f  the  peop le  whereas i f  you  had used tha t  

oppor tun i ty,  what  wou ld  remain  is  what  the  p ic tu re  looked 

l i ke  a f te r  an  e f fec t i ve  c ross-examinat ion .  

ADV SIKHAKHANE:    Cha i r,  you are  tak ing  me to  a 

compla in t  about  you I  d id  no t  want  to  ra ise  because i t  i s  

no t  here .  

CHAIRPERSON:    Ja .  

ADV SIKHAKHANE:    In  fac t ,  Cha i r,  you know,  had I  app ly  10 

to  c ross-examine  Mr  Jonas who spoke fo r  two days and i t  

has  happened here ,  I  wou ld  have been g iven an  hour  to  

dea l  w i th  someone who speaks fo r  two days.  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Ins inuat ing  my c l ien t .  

CHAIRPERSON:    Wel l ,  no t  necessar i l y  an  hour.   What  i s  

done is  –  we l l ,  I  th ink  ac tua l l y  the  counse l  who  cross-

examined h im u l t imate ly  c ross-examined h im fo r  no  less  

than two hours  bu t ,  you know,  an  app l i ca t ion  is  made and 

argument  i s  addressed and we take in to  account  what  you 20 

have to  say.  

ADV SIKHAKHANE:    Yes.  

CHAIRPERSON:    Very  o f ten  –  I  have sa id  th is  recent ly  –  

very  o f ten  counse l  who have cross-examined have  found -  

have been ab le  to  c ross-examine w i th in  tha t  hour  o r  two  
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hou rs .   I  cannot  remember  –  I  remember  one,  I  do  no t  know 

i f  i t  i s  the  one who was c ross-examin ing  Mr  Jonas,  who had  

some concerns bu t  the  d i scuss ions ended up w i th  h im 

say ing  no ,  i t  i s  f ine ,  you can send some submiss ions.  

ADV SIKHAKHANE:    Ja .  

CHAIRPERSON:    So  the  idea is  to  t ry  and s t r i ke  a  ba lance 

w i th  tak ing  too  long but  a t  the  same t ime t ry  and make su re  

tha t  there  i s  fa i rness.    So you wou ld  have app l i ed ,  Mr  

S ikhakhane,  and i f  an  hour  o r  two  hours  was not  enough,  

we wou ld  have looked a t  …[ in tervenes]  10 

ADV SIKHAKHANE:    Cha i r,  I  d ig ress ,  i t  was not  fa i r  o f  me 

to  ra ise  tha t  compla in t  to  you because we d id  no t  app ly.  

CHAIRPERSON:    Ja .   No,  tha t  i s  a l r igh t .  

ADV SIKHAKHANE:    Bu t  the  po in t  I  was mak ing ,  Cha i r,  I  

th ink  i t  i s  because you and me are  lawyers  tha t  you say i t  

does –  the  order  does not  mat te r.   Cha i r,  the  order  does in  

env i ronments  o f  th is  na tu re  where  fo r  two years  you ca l l  

peop le  who par ro t  a  pa r t i cu la r  nar ra t i ve  about  peop le .   I t  

may not  app ly  to  you and me as lawyers  because  we s i t  

here  and dea l  w i th  cases and we –  usua l l y  we fo rge t  about  20 

the  wor ld  o f  p ropaganda out  there  aga ins t  humans be ings  

bu t  I  th ink  when you l ine  up  w i tnesses fo r  18  months  who 

par ro t  a  par t icu la r  vers ion  in  an  env i ronment  o f  th is  na ture  

about  somebody,  i t  may have an  e f fec t  on  them but  the  

po in t  I  wanted to  d ispe l ,  Cha i r,  because i t  i s  –  we have 
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seen le t te rs  f rom Pro f  Mosa la ,  fo r  ins tance,  and befo re  

tha t .   Th is  no t ion ,  i t  ended a t  12  las t  n igh t  and  the  las t  

s ta tement  tha t  Mr  Zuma wi l l  no t  come here  was i ssued by  

some foundat ion  re la ted  to  one o f  the  w i tnesses.  

 Th is  i ssue tha t  Mr  Zuma re fused to  come here ,  

Cha i r,  i s  w i th  respect  fa lse ,  i t  i s  un t rue .   What  has 

happened in  th is  –  I  am say ing  the  Cha i r  i s  te l l ing  a  l ie ,  I  

am say ing  i t  i s  pedd led  tha t  Mr  Zuma –  i t  i s  in  the  papers  

o f  th is  Commiss ion ,  le t te rs  to  us ,  ask ing  us ,  even 

incompetent ly,  to  g ive  guarantees  whether  he  w i l l  comply  10 

and you can see what  tha t  i s .  

 Cha i r,  I  have been befo re  you w i th  Mr  Zuma.   And ,  

Cha i r,  I  have not  asked h im whether  I  shou ld  te l l  you  th is ,  

bu t  le t  me te l l  you .   In  the  t ime s ince  Mr  Zuma was here ,  

ca l led  in  tha t  pa r t i cu la r  way,  he  has had two moments  o f  

ser ious i l l ness  fo r  wh ich  you saw the  need tha t  he  wou ld  

meet  h i s  doctors  and there  I  say  to  you,  Cha i r,  had you met  

h is  doctors ,  the  en t i re  approach to  how he is  

communica ted ,  how he is  ta lked  to  by  your  Pro fessor  

Mosa la  or  somebody e lse  wou ld  be  d i f fe ren t  because you  20 

wou ld  know what  he  was fac ing  be tween September  las t  

year  and now.    

 The second inc ident  i s  tha t  Mr  Zuma fo r  reasons  

tha t  p robab ly  d id  become pub l i c  changed lawyers  in  the  

m idd le  o f  Cov id  19 .   I  on ly  saw h im th ree t imes s ince  then  
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and when he changed lawyers  –  and those who are  

prac t ic ing  advocates ,  who are  no t  pedd le rs  o f  nar ra t i ves  

ou t  there  know th is ,  when you a t to rney is  f i red ,  you have  

no b r ie f  a t  tha t  po in t  and fo r  moments  –  fo r  months  o f  that  

exchange and the  in te rac t ion ,  the  handover  was d i f f i cu l t  

because o f  c i rcumstances o f  the  change o f  lega l  

rep resenta t i ves  and Cov id  and so  i t  i s  no t  t rue  tha t  there  

has been re fusa l .    

Up to  now I  can  te l l  th is  Commiss ion ,  as  I  make  

these bo ld  suggest ions,  Cha i r,  about  how you have run  th i s  10 

Commiss ion  and th ings you have sa id ,  tha t  Mr  Zuma up to  

ten  m inutes  ago s t i l l  te l l s  me he be l ieves tha t  th is  

Commiss ion  a t  some po in t  must  hear  h is  vers ion  and so  

there  are  c i r cumstances,  Cha i r,  tha t  happened –  and I  do  

no t  want  to  b lame the  Commiss ion  because we too  are  to  

b lame as Mr  Zuma’s  lawyers  because there  were  p rob lems 

on our  s ide  tha t  jus t  made i t  d i f f i cu l t  fo r  us  to  p resent  

th ings to  you.   So I  want  to  d ispe l  tha t  no t ion .   Tha t  i s  my 

argument  aga ins t  your  asser t ion .   He d id  no t  re fuse  to  take  

the  oppor tun i ty.  20 

CHAIRPERSON:    Okay.  

ADV SIKHAKHANE:    And then,  Cha i r,  hav ing  dea l t  w i th  

the  par t  about  the  se lec t ion  o f  w i tnesses,  the  next  g round  

you w i l l  see ,  Cha i r,  i s  a lso  tha t  Mr  Zuma came to th is  

Commiss ion ,  made ser ious a l legat ions abou t  th is  
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Commiss ion  fac tua l l y  and what  he  th inks  or  what  he  

thought  then and  s t i l l  th inks  today  were  prob lems wi th  th is  

Commiss ion  tha t  wou ld  have concerned you and he 

apprehends tha t  those themse lves seem to  have been 

ignored,  the  fac t  tha t  he  came here  and ra i sed ser ious 

issues about  th is  p lace ,  th is  Commiss ion ,  be ing  an  

ex tens ion  –  and I  am mak ing  no suggest ion ,  Cha i r,  about  

you and my learned f r iends,  I  am say ing  i t  i s  no t  

imposs ib le ,  Cha i r,  i t  i s  no t  imposs ib le  in  po l i t i cs  tha t  as  we 

s i t  here  we are  a l l  pawns in  a  very  b ig  in te l l igence game.  I t  10 

is  no t  imposs ib le .    

We do not  know tha t  because we are  lawyers ,  we do  

not  know tha t  wor ld ,  the  wor ld  o f  smokescreens and I  am 

say ing  when a  w i tness who is  a t  the  cent re  o f  what  you are  

invest iga t ing  appears  and says to  you,  do  you know tha t  

we a re  pres id ing  over  a  p ro jec t  whose outcome is  to  dea l  

w i th  cer ta in  opponents?   And I  am not  say ing  tha t  vers ion  

was necessar i l y  cor rec t .   So a  number  o f  those were  no t  

taken up w i th  h im  in  the  le t te rs  tha t  we got .  

CHAIRPERSON:    Mr  S ikhakhane,  I  am sor ry  to  in te r rup t  20 

you.  

ADV SIKHAKHANE:    Yes,  Cha i r.  

CHAIRPERSON:    I  jus t  want  to  no te  the  second ground 

w i thout  go ing  to  the  a f f idav i t .  

ADV SIKHAKHANE:    Thanks,  Cha i r.  
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CHAIRPERSON:    D id  you want  to  jus t  to  ment ion  i t  

…[ in te rvenes]  

ADV SIKHAKHANE:    Cha i r,  i t  is  the  fac t  tha t  he  gave 

tes t imony,  ve ry  ser ious tes t imony about  what  you a re  

pres id ing  over.  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    And,  Cha i r,  he  is  o f  the  v iew tha t  

tha t  was ignored ,  d is regarded,  r id icu led  because i t  does  

not  a l ign  i t se l f  w i th  the  dominant  vers ion  tha t  was g iven by  

the  ear l ie r  w i tnesses.  10 

 Now,  Cha i r,  le t  me move to  the  comments  tha t  you  

have made.  

CHAIRPERSON:    Yes,  we l l ,  jus t  one po in t .   The a f f idav i t  I  

th ink  does not  say  how – what  i t  i s  tha t  shou ld  have  

happened between the  t ime he gave ev idence and now to 

re f lec t  tha t  the  Commiss ion  has no t  ignored i t .   Obv ious ly  

you cannot  –  you  cannot  g i ve  ev idence,  lead ev idence but  I  

am jus t  ra i s ing  tha t  I  have seen tha t  in  the  a f f idav i t .  

ADV SIKHAKHANE:    Yes,  Cha i r.  

CHAIRPERSON:    Bu t ,  I  mean,  I  –  you w i l l  remember  I  20 

a l lowed h im,  you know,  t ime to  say  what  he  had to  say un t i l  

he  sa id  we l l ,  i t  i s  f ine  fo r  now.  

ADV SIKHAKHANE:    Yes.  

CHAIRPERSON:    I  w i l l  see  some o ther  t ime.   So –  and o f  

course  one was go ing  to  wa i t  fo r  h im to come back and 
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then take  i t  f rom there .  

ADV SIKHAKHANE:    Yes,  Cha i r.   Ja ,  i t  i s  d i f f i cu l t  because 

we are  bo th  i n  a  preca r ious pos i t ion  o f  hav ing  to  g i ve  –  bu t  

le t  me r i sk  i t .   Cha i r,  I  sa id  in  th is  Commiss ion  tha t  there  

are  t imes when I  persona l ly  fee l  the  r igh t  hand does not  

know what  the  le f t  hand i s  do ing  and I  th ink ,  Cha i r,  there  i s  

a  way you and th is  Commiss ion  can assure  h im tha t  you  

are  invest iga t ing  the  c la ims –  your  invest iga tors  a re  

invest iga t ing  the  c la ims tha t  he  made about  how we are  

here ,  tha t  th is  i s  the  grave to  bu ry  h im.   I  am not  say ing  10 

tha t  i s  necessar i l y  t rue  bu t  tha t  i s  the  a l legat ion  he  makes  

and I  am say ing ,  Cha i r,  I  cha l lenge you and th is  

Commiss ion  and i t s  invest iga tors  who s i t  beh ind  i t  whethe r  

they have gone as  gung-ho as  they have on the  c la ims 

made by  the  ear l ie r  w i tnesses tha t  I  re fe r red  to  and the  

c la ims he made and i t  i s  th is  Commiss ion  tha t  can in fo rm 

me tha t  the  c la ims tha t  he  made are  be ing  invest iga ted  and 

i f  tha t  i s  done,  as  the  Cha i r  d id  about  h is  p resenta t ion ,  I  

w i l l  be  the  f i rs t  to  say tha t  g round i s  no t  good.  

CHAIRPERSON:    Yes.   No,  no ,  tha t   i s  f ine .   You know,  20 

las t  week,  I  th ink  on  Fr iday,  the  w i tness o r  leas t  one o f  the  

w i tnesses –  the  on ly  w i tness,  I  th ink ,  who was  g iv ing  

ev idence was Mr  Zuma’s  fo rmer  a t to rney,  Mr  Mantsha,  and  

ev idence had been g iven tha t  a f fec ted  h im in  re la t ion  to  

when he was Cha i rperson o f  Dene l  and  ev idence had been  
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g iven f rom las t  year  to  the  e f fec t  tha t  cer ta in  execut ives  

were  suspended  a t  Dene l  and the  board  tha t  he  was 

cha i r ing  was invo lved and tha t  they were  suspended fo r  no  

reason,  i t  was par t  o f  ge t t ing  r id  o f  peop le  who were  no t  

p repared to  do  ce r ta in  wrong th ings and so  on .  

 So las t  year  we t r ied  a  number  o f  t imes to  ge t  Mr  

Mantsha to  f i le  an  a f f idav i t  and respond to  the  a l legat ions 

or  ev idence by  Mr  Sa loo jee ,  fo r  example ,  and so  on ,  bu t  he  

d id  no t .   So when he came to  g i ve  ev idence on Fr iday and 

then I  th ink  he  came a f te r  –  there  may have been a  10 

Regu la t ion  10 .6  d i rec t i ve  i ssued -  he  then sa id  they were  

d ismissed fo r  m isconduct  and then he sa id  –  pu t  up  a  

cer ta in  s to ry  about  what  they had done and I  sa id ,  you  

know,  I  jus t  w ish  he  had come and responded las t  year  

because a t  tha t  t ime we s t i l l  had a  lo t  o f  t ime to  invest iga te  

what  he  was say ing  they were  d i smissed fo r,  bu t  he  was 

now te l l ing  us  towards the  ta i l  end o f  the  las t  [ ind is t inc t ]  o f  

the  Commiss ion ,  some o f  the  i nvest iga tors  a re  gone,  

o thers  a re  s t i l l  happy to  do  whatever.   So somet imes there  

are  cha l lenges when th ings come la te ,  bu t  I  am jus t  20 

ment ion ing  …[ in tervenes]  

ADV SIKHAKHANE:    Cha i r,  I  assure  you,  I  assure  you as  I  

d id  now,  tha t  th is  i s  no t  b rought  f r i vo lous ly  and a l so ,  may I  

p lace  th is  fo r  the  reco rd?  I  th ink ,  Cha i r,  you have  had a  

d i f f i cu l t  t ime because peop le  do  not  coopera te  w i th  
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invest iga t ions na tura l l y  and,  Cha i r,  when we come and  

make these g rounds,  these  are  no t  sweep ing  grounds  

about  the  fac t  tha t  in  every  respect  –  I  th ink  in  90% of  th is  

Commiss ion  i t  has  done what  i t  can  in  a  very  d i f f i cu l t  

po l i t i ca l  contex t .   I  do  no t  underest imate  tha t .    

 The po in t  I  am mak ing  is  th is ,  i s  tha t  w i th  the  

w i tness te l l ing  you what  he  d id  and w i th  the  c i rcumstances 

I  have to ld  you,  Cha i r,  and I  th ink ,  Cha i r,  i f  you  a re  f rank 

w i th  me,  tha t  under tak ing ,  ru l ing  o f  yours ,  to  meet  h i s  

doctors ,  I  know you were  re luc tan t  bu t  I  th ink ,  Cha i r,  you 10 

missed a  go lden  oppor tun i ty  you rse l f ,  jus t  l i ke  we have 

missed our  go lden oppor tun i t ies  because I  th ink  th i s  be l ie f  

tha t  he  does not  want  to  come here  and tha t  a l l  o f  these 

de lays  s ince  September  las t  year  were  because Mr  Zuma is  

duck ing  and d iv ings,  o thers  a re  even mak ing  a t tempts  a t  

h is to ry,  tha t  i t  i s  S ta l ingrad,  bu t  i t  i s  no t  tha t ,  Cha i r.  

 And so  we make tha t  knowing a l l  o f  those 

d i f f i cu l t ies  and,  Cha i r,  as  I  sa id ,  I  s t i l l  say  today,  th is  

Commiss ion  has missed the  oppor tun i ty  to  ge t  –  we l l ,  no t  

m issed,  i t  i s  no t  the  r igh t  word  –  the  cent ra l  i ssues  in  your  20 

te rms o f  re fe rence,  i t  i s  the  Guptas  and what  i s  a l leged to  

have happened and must  be  inves t iga ted  and the  cent ra l i t y  

o f  the  head o f  s ta te  then.    

 Cha i r,  you are  go ing  to  f in ish  th i s  repor t  w i th  no  

vers ion  f rom the  Guptas ,  r igh t?   And I  unders tand  the  lega l  



16 NOVEMBER 2020 – DAY 307 
 

Page 63 of 160 
 

i ssue tha t  we l l ,  i f  you  do not  g ive  me your  vers ion  I  w i l l  

j us t  to  –  bu t ,  s i r,  w i thout  the  ve rs ion  o f  such peop le ,  I  

app rec ia te  the  fac t  tha t  i t  weakens the  Commiss ion .   

Wi thout  Mr  Zuma g iv ing  a  vers ion  here  in  an  env i ronment  

tha t  he  t rus ts ,  the  repor ts  may be  great ,  may be good,  bu t  

i t  may not  ass i s t  in  go ing  fo rward  and i t  may open i t se l f  up 

to  d i f f i cu l t ies  tha t  we do not  need.   

I  have ra ised i t  w i th  Mr  Pre to r ius  tha t ,  you know,  i f  

we were  p lay ing  the  S ta l ingrad,  everyone th inks  S ta l ingrad  

means a  de lay,  S ta l ingrad was the  shor tes t  ba t t le ,  i t  was 10 

jus t  fought  s t ra teg ica l l y,  i s  th is .   I f  you  b low us,  today,  you 

do not  agree w i th  us  –  as  I  have sa id ,  I  have a  mounta in  to  

c l imb –  what  happens?  Do we get  Mr  Zuma here  as  a  

guarantee?  No,  no ,  i f  we a re  approached tha t  way,  we w i l l  

jus t  –  even i f  we lose ,  we w i l l  rev iew you,  we w i l l  go  as  fa r  

as  wherever  and tha t  i s  no t  he lp fu l .  

I f  you  fo rce  me to  br ing  h im here  w i thout  the  c l ima te  be ing  

crea ted fo r  h im to  be l ieve  tha t  he  is  no t  be ing  charged.    

Wel l ,  I  pu t  h im there ,  Cha i r,  and he w i l l  exe rc i se  h is  r igh t  

to  no th ing  and I  th ink  those two th ings as  s t ra teg ic  as  they  20 

may be fo r  me as  a  lawyer  to  ge t  my c l ien t  ou t  o f  th is  p lace  

I  th ink  the  count ry  deserves  the  c l imate  tha t  can 

in te r rogate  the  sub jec t  mat te r  w i t hout  judg ing  the  peop le  

we a l ready d is l i ke ,  and I  th ink  those –  tha t  i s  the  pa t te rn  I  

am g i v ing  w i thou t  judg ing  you,  i t  i s  a  pa t te rn  tha t  I  am 
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g iv ing  no t  jus t  to  you,  because you  have invest iga to rs ,  you 

have ev idence leaders  who have the i r  par t i cu la r  s t y les  and 

pre jud ices and be l ie fs ,  and I  am suggest ing  tha t  there  i s  a  

way to  p ro tec t  a  p rocess l i ke  th i s ,  because i t  i s  b ig ,  and so  

when Mr  Zuma ra ises  these issues about  your  comments  

some o f  your  comments  look m i ld  in  a s i tua t ion  where  the 

person is  no t  an  accused,  bu t  I  am go ing  to  take  you to 

your  comment  when Barbara  Hogan was here ,  Ms Barbara  

Hogan fo r  ins tance.     

 We se t  i t  ou t  there  in  the  paragraphs tha t  a re  –  bu t  10 

eventua l l y  a t  some po in t  you sa id  th is  to  Ms Hogan,  we 

have th is  . . . [ in te rvenes]   

CHAIRPERSON:    So  we are  on  comments  now? 

ADV SIKHAKHANE:    I  am comments  Cha i r,  your  

comments .  

CHAIRPERSON:    Ja ,  okay.   Sha l l  we take  tha t  as  the  th i rd  

g round or  what ,  the  comments?  

ADV SIKHAKHANE:    Ja ,  your  comments .   Jus t  your  

comments  in  genera l  and the  pa t te rn  o f  you r  comments  and  

what  apprehens ion  they may ra ise .  20 

CHAIRPERSON:    Okay.  

ADV SIKHAKHANE:    I t  i s  paragraph 53.2  fo r  a f f idav i t s .  

CHAIRPERSON:    What  parag raph? 

ADV SIKHAKHANE:    I t  i s  53  o f  the  a f f idav i t ,  po in t  2 .  

CHAIRPERSON:    Yes.  
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ADV SIKHAKHANE:    So  I  am go ing  to  read i t  fo r  you.  

CHAIRPERSON:    Okay no tha t  i s  f ine .  

ADV SIKHAKHANE:    I  am go ing  to  read the  par t i cu la r  

comment  no t  the  who le  excerp t .  

CHAIRPERSON:    Yes,  okay.  

ADV SIKHAKHANE:    Wi th  Ms Hogan hav ing  sa id  th is  to  

you a t  some po in t ,  and I  quote :  

“The P res ident  i s  a  gen ia l  pe rson we know tha t ,  I  

cannot  pu t  as ide  the  fac t  tha t  p robab ly  dea l ing  w i th  

women who he ld  v iews might  have been an 10 

uncomfo r tab le  exper ience fo r  h im but  I  was care fu l  

to  be  respect fu l  a l l  the  way th rough. ”  

And Cha i r  a f te r  tha t  you say th is :  

“But  on  the  face  o f  i t ,  i t  seems to  me,  and you are  

f ree  to  comment ,  i t  seems to  me tha t  un less  you  

te l l s  us  someth ing  e lse  tha t  happened,  tha t  m ight  

have a  bear ing  on  th is  i t  seems to  me tha t  what  you  

were  to ld  on  the  phone by  the  fo rmer  P res ident  

amounted to  say ing  Mr  Maro ra  go ing  to  cont inue as  

CEO of  Eskom and there  was noth ing  rea l l y  to  be  20 

done about  as  fa r  as  the  Pres ident  was concerned  

about  the  Board ’s  v iew tha t  he  had  o f fe red  to  res ign  

and they had accepted tha t . ”  

Cha i r  I  know tha t  you sa id  i t  i s  be t te r  to  have the  judge  

who te l l s  what  he  th inks ,  and I  accept  tha t  you may we l l  
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say  I  express what  I  th ink  on  th is  i ssue.    

 The prob lem wi th  pu t t ing  a  propos i t ion  because i t  

looks  l i ke  a  p ropos i t ion  f rom the  Judge i t  i s  no t  

vo lun tee red by  the  w i tness,  i t  is  ex t rac ted  out  o f  the 

w i tness by  the  Cha i r,  and so  tha t  p ropos i t ion  on  i t s  own  

g ives the  impress ion  tha t  the  Cha i r  has a  par t i cu la r  

conc luded ve rs ion  or  p ropos i t ion  to  make to  the  w i tness.   

Now I  apprec ia te  the  fac t  tha t  you have a  ro le  to  ask  

quest ions bu t  I  th ink  i t  i s  in  the  na ture  o f  the  quest ions and  

comments .   10 

 The second one . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  be fore  you go to  th i s  i s  t ha t  the  

second one the  passage o r  anothe r  passage?  

ADV SIKHAKHANE:    No not  on  the  par t ,  we can dea l  w i th  

tha t .  

CHAIRPERSON:    Oh okay,  you  see I  th ink  what  was  

happen ing  here  is  I  had l i s tened to  the  w i tness,  she had 

sa id  cer ta in  th ings about  what  Mr  Zuma had sa id  t o  her  i n  

the  te lephone conversa t ion  and I  sought  to  c la r i f y  f rom her  

whethe r  my unders tand ing  o f  what  she was te l l ing  me was 20 

cor rec t ,  and you  w i l l  see  tha t  I  see on the  face  o f  i t  th is  

seems to  me to  be  what  you a re  say ing  bu t  a lso  i t  seems 

when she responds i t  i s  qu i te  –  seems impor tan t  she does  

not  say  yes tha t  i s  what  I  mean ,  she says tha t  i s  one  

poss ib i l i t y  ce r ta in ly.   Another  poss ib i l i t y  i s  tha t  –  she puts  
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another  poss ib i l i t y,  wh ich  m ight  mean I  sought  to  have  

c la r i f i ca t ion  o f  what  she meant  and in  respond ing  she sa id  

we l l  i t  cou ld  mean two th ings.   I  jus t  ment ioned tha t  

. . . [ in te rvenes]   

ADV SIKHAKHANE:    No Cha i r,  I  th ink  you are  cor rec t ,  I  

th ink  Cha i r  these  are  no t  open and shut  quest ions,  bu t  tha t  

i s  the  danger  o f  a  p res id ing  o f f i cer  pu t t ing  a  propos i t ion  

ra the r  than –  I  w i l l  never  fau l t  Mr  Pre tor ius  fo r  pu t t ing  a  

propos i t ion .    You are  a  ve ry  power fu l  man s i t t ing  there  

Cha i r  and when you put  a  p ropos i t ion  to  w i tnesses once 10 

they assume,  espec ia l l y  i f  i t  i s  a  p ropos i t ion  once they  

assume tha t  the  Cha i r  i s  w i th  me  here  i t  i s  one o f  those  

th ings you can leave to  the  ev idence leader,  because tha t  

w i tness w i l l  la tch  on  what  they th ink  i s  your  p ropos i t ion ,  i s  

your  p red ispos i t ion  and there fo re  I  am not  c r i t i c i s ing  Cha i r  

tha t  as  a  b lanket  i ssue your  comments  are  bad,  I  am 

say ing  these comments  tha t  a re  pu t  as  propos i t ions  open  

themse lves to  the  r i sk  o f  w i tnesses who come here  to  take  

chances sent  by  as  po l i t i ca l  m iss i les  o f  o thers  are  

o f fshoots  o f  a  par t i cu la r  agenda,  and  when they see tha t  20 

you put  a  p ropos i t ion  about  the  man they rea l l y  want  to  see 

go down they may la tch  on to  tha t  and th ink  tha t  i s  the 

rou te  they want  to  take  because the  Cha i r  seems inc l ined  

and even i f  Cha i r  i t  i s  no t  your  in ten t ion  and may I  say  th is  

one o f  the  d i f f i cu l t  th ings about  recusa l  i s  a l so  tha t  who  
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a re  we to  know your  in ten t ions.  

 One o f  the  th ings m iss ing  in te l lec tua l l y  in  the  

debate  about  recusa l  i s  how do we dete rmine tha t  someone 

can say you know what  I  am b iased ,  so  I  d id  no t  come here  

to  p resent  expect ing  tha t  answer  to  anybody,  no t  because  

you have no in tegr i t y,  because human be ings have  a  very  

low capac i ty  fo r  se l f - re f lec t ion  because we don ’ t  see  

ourse l ves.  

 So Cha i r  I  am say ing  tha t  comment  on  i t s  own,  no t  

w i th  the  background I  have g iven,  may look m i ld .  10 

CHAIRPERSON:    Ja ,  okay.  

ADV SIKHAKHANE:   The next  one Cha i r  you say  d id  you 

get  an  impress ion  tha t  there  m ight  have been  pr iva te  

meet ings be tween the  Pres ident  and Mr  Maro ra .   Cha i r  we 

put  tha t  w i th  the  o thers  because there  aga in  a  propos i t ion  

is  pu t  and i t  i s  a  p ropos i t ion  in  the  contex t  where  th is  

w i tness o f  course  has come to  te l l  you  how bad Mr  Zuma 

is .   None o f  them,  they a l l  have come to  te l l  you  tha t ,  a l l  o f  

them tha t  they per fec t  i s  no t ,  and so  when you put  tha t  

p ropos i t ion  you ac tua l l y  p lan t  in  the  m ind o f  a  w i tness as  20 

Cha i r  what  I  sa id  an  unders tand ing  by  tha t  w i tness  tha t  a-

ha  here  is  the  inc l ina t ion  o f  the  cha i r  he  th inks  th is ,  le t  me 

go the re ,  and fo r  a  w i tness who  is  watch ing  you  who is  

accused about  whom they are  ta l k ing  spewing a l l  sor t s  o f  

th ings f rom the i r  mora l  h igh  g round he s i t s  be l iev ing  
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reasonab ly  I  th ink  tha t  th is  i s  an  engagement  be tween you  

and peop le  who are  par ro t ing  a  vers ion  tha t  the  

Commiss ion  f inds  conven ien t .  

 And then Cha i r  she says o f  cou rse  exact ly  what  I  

am say ing ,  she  says yes and tha t  impress ion  i t  i s  in  

parag raph,  i t  says  someth ing ,  I  fo rge t  wh ich  parag raph,  i t  

i s  jus t  the  examp le  to  say I  under l ine  tha t  to  show to  you 

what  po l i t i ca l  w i tnesses who come here  be fore  you  

because a l l  o f  them are  due to  la tch  on to  a  p ropos i t ion  

f rom you tha t  they th ink  i s  an  inc l ina t ion  they have come to  10 

g ive  you,  and then la te r  Cha i r  you say th is  to  her,  o f  

course  i t  i s  po l i te ,  you have to  thank he r,  bu t  we say th is  

because we a lso  have not iced tha t  those w i tnesses were  

t rea ted  w i th  a  ce r ta in  leve l  o f  de ference about  what  they  

say,  and then you say th is  Cha i r  to  Ms Hogan r igh t  a t  the 

end,  and I  am go ing  to  move away f rom your  engagement  

w i th  he r.    

 Thank you ve ry  much Ms Hogan  fo r  those words ,  

she had jus t  p ra i sed tha t  she apprec ia tes  i t  and thank you 

a l l  fo r  the  remain ing  o f  these th ree  days i ns tead o f  one  20 

tha t  was env isage, .  A l l  sor ts  o f  th ings.     

 And then Cha i r  you say th is  t o  he r,  thank you very  

much Ms Hogan fo r  those words and I  don ’ t  th ink  tha t  i s  

our  compla in t  and I  th ink  you on beha l f  o f  everybody in  the  

Commiss ion  who  a l l  o f  whom apprec ia te  your  words.   I  
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a lso ,  I  have no doubt  f rom the  in te rac t ions tha t  I  rece ived 

f rom ord ina ry  South  A f r i cans every  day,  whethe r  I  am in  a  

mal l  o r  in  any pub l i c  space,  and many South  A f r i cans who  

happen to  have the i r  way o f  send ing  messages to  me ,  the  

messages tha t  I  ge t  f rom them are  amazing .   The 

sent iments  tha t  you have expressed about  the  Commiss ion  

I  can assure  you tha t  there  are  shared by  ve ry,  very  

ord inary  South  A f r i cans.    

 O f  cou rse  a  very  great  number  o f  the  South  A f r i can 

popu la t ion  i s  Chr is t ian  and so  there  are  lo ts  o f  peop le  who  10 

say we are  p ray ing  fo r  you.   Cha i r  i t  goes on and on.   What  

i s  the  compla in t  about  th is  po l i te  engagement .    I s  the 

Cha i r  hav ing  the  contex t  o f  your  d iscuss ion  w i th   her  and 

what  seems to  be  her  inc l ina t ion  and your  k ind  o f  

cons idera t ion  o f  the  approva l  rece ived f rom outs ide  the  

four  corne rs  o f  th is  room i t se l f  appears ,  I  w i l l  no t  use  the  

word  improper,  appears  i r re levant  to  say to  th i s  w i tness  

you thank because o f  the  –  how you are  apprec ia ted  when  

you wa lk  down the  mal l  in  a l l  o f  those,  and so  read tha t  

who le  paragraph  w i thout  tak ing  you Cha i r,  we have  20 

under l ined i t ,  the  po in t  we seek to  make,  we want  to  make  

is  tha t  tha t  comment  and the  o thers  we w i l l  re fe r  you to  

Cha i r  the  next  one is  Mr  Gordhan,  paragraph 53.6 ,  and we  

say i t  was more  ev ident  when Mr  Gordhan was he re ,  i t  was 

obv ious tha t  the  Cha i rperson seemed to  accept  h is  bona  
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f ides  and v iewed h im as a  conveyer  o f  un i versa l  t ru th  

about  S ta te  Capture ,  and then  Mr  Zuma says  in  the  

a f f idav i t  I  do  no t  say  th is  l igh t l y  bu t  re ly  on  the  t ransc r ip t  

wh ich  revea ls  tha t  th is  d is tu rb ing  de ference to  Mr  Gordhan  

in  par t i cu la r  where  the  Cha i r,  the  comment  o f  the  Cha i r  to  

h im:  

“Thank you,  you  may be seated.   Thank you very  

much.   Before  Mr  Pre tor ius  beg ins  I  jus t  want  to  

thank you Min is te r  Gordhan fo r  coming fo rward  to  

ass is t  the  Commiss ion .   We have been mak ing  a  10 

ca l l  to  a l l  South  A f r i cans who may  have in fo rmat ion  

about  the  mat te rs  tha t  we a re  invest iga t ing  to  come 

fo rward  and we have made a  ca l l  to  Pres ident ,  past  

m in is te rs ,  deputy  m in is te rs ,  we are  . . . ”  

And then a t  the  end you say:  

“And we are  gra te fu l  fo r  tha t ,  and  we are  gra te fu l  

tha t  you a lso  have come fo rward .   Thank you very  

much. ”  

Viewed on i t s  own i t  i s  no t  a  p rob lem,  bu t  you have  sa id  in  

tha t  comment  to  h im tha t  there  are  peop le  who have not  20 

responded,  inc lud ing  the  Pres ident  and so  the  comment  to  

h im,  tha t  de fence  to  h im and the  comment  tha t  we made a  

ca l l  to  the  Pres ident  i s  in  l ine  w i th  what  I  sa id  i s  fa lse ,  tha t  

he  does not  want  to  come and  there fore  i t  g ives  tha t  

impress ion ,  and then you say to  h im . . . [ in te rvenes]   
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CHAIRPERSON:    You re fer  to  the  Pres ident  –  oh  –  oh  

. . . [ in te rvenes]   

ADV SIKHAKHANE:    Yes,  you do .  

CHAIRPERSON:    Oh I  th ink  tha t  must  –  we l l  I  am not  su re  

bu t  I  am th ink ing  i t  may have been pres idents ,  mean ing  

past  m in is te rs  I  am not  sure  bu t  one may have to  –  I  doubt  

tha t  I  meant  a  spec i f i c  p res ident ,  I  doubt  tha t .  But  

. . . [ in te rvenes]   

ADV SIKHAKHANE:    Cha i r  I  won ’ t  doubt  you r  –  bu t  I  am 

say ing  tha t  i s  the  r i sk  we face.  10 

CHAIRPERSON:    Ja  yes,  ja .  

ADV SIKHAKHANE:    That  I  have to  p resent  to  the  very  

person,  the  on ly  one who knows h i s  in te l l igence.  

CHAIRPERSON:    Ja ,  ja .  

ADV SIKHAKHANE:    Then Cha i r  you say okay tha t  

parag raph appears  to  me,  and you must  te l l  me i f  you 

unders tand i t  d i f fe ren t ly,  appears  to  be  an  

acknowledgement  by  the  ru l ing  par ty  tha t  the  leadersh ip  

s t ruc ture  tha t  i t  had up to  t ha t  s tage were  fa i l ing  to  a r res t  

cor rup t ion ,  and these are  the  prac t ices  tha t  a re  ment ioned  20 

there ,  i s  tha t  you r  unders tand ing  o f  the  parag raph as  we? 

 Now th is  comment  i s  s im i la r  to  the  one I  was say ing  

about  Ms Hogan  where  you may  –  i t  i s  a  quest i on  and I  

know maybe Cha i r  you say i f  and  you say the  pr ima fac ie  

v iew but  the  fac t  o f  the  mat te r  I  wou ld  l i ke  the  Cha i r  to  
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read them together  w i th  an  open mind and see what  

impress ion  they g ive  and then a f te r  a t  the  end you say tha t  

now s t ra igh t  about  we have no  doubt  here  tha t  wh ich  

Pres ident  you meant ,  un l i ke  the  o ther  parag raph,  you say 

. . . [ in te rvenes]   

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    I  take  i t  f rom what  you  say in  

parag raph 34 las t  sentence in  the  event  i t  wou ld  appear  

tha t  he  ignored th is  suggest ion ,  and take  tha t  the  fo rmer  

Pres ident  d id  no t  a r t i cu la te  h is  v iews in  regard  to  the  10 

suggest ion  you made about  what  p rocesses you were  

th ink ing  . . . [ in te rvenes]   

CHAIRPERSON:    I ’m  sor ry  where  are  you read ing  now?  I  

want  to  check th is  t ime because o f  the  re ference to  

Pres ident  . . . [ in te rvenes]   

ADV SIKHAKHANE:    Yes okay Cha i r  le t  me g ive  –  i f  you  

go to  parag raph 53.6  o f  the  a f f idav i t .  

CHAIRPERSON:    Yes,  yes .  

ADV SIKHAKHANE:    And go  down to  the  comment  

. . . [ in te rvenes]   20 

CHAIRPERSON:    Oh okay yes,  now I  see yes,  yes ,  yes .  

ADV SIKHAKHANE:    And there  can be no doubt  wh ich  

Pres ident  you meant  here .    You say I  take  i t  f rom what  you 

say in  parag raph  34,  las t  sentence,  in  the  event  i t  wou ld  

appear  tha t  he  ignored th is  sugges t ion ,  I  take  i t  tha t  fo rmer  
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P res ident  d id  no t  a r t i cu la te  h is  v iews in  regard  to  the  

suggest ion  you made about  what  p rocess you were  th ink ing  

shou ld  be  fo l lowed,  and then he says –  and I  am read ing  

both  because o f  what  I  say  w i tnesses are  l i ke l y  to  do  when  

they th ink  you are  so  inc l ined.     

 Wel l  in  the  event  i t  was ignored I  th ink ,  we l l  a t  tha t  

s tage,  and then Mr  Nene needs to  te l l  you  what  fo l lowed  

a f te r  the  e lec t ions.    Cha i r  those two comments  tha t  

exchange between you and Mr  Gordhan o f  course  he as  

much as  you phrase i t  as  a  quest ion  to  h im but  he  sees an  10 

open ing  about  your  inc l ina t ion  and I  am not  ta lk ing  about  

your  in ten t ion ,  he  sees an open ing  in  your  comment  about  

the  Pres ident  who is  no t  there ,  and so  tha t  comment  i t se l f  

i s  phrased as  propos i t ion  tha t  may g ive  –  we l l  tha t  does 

g ive  reasonab le  apprehens ion  to  t he  person and w i tness in  

the  pos i t ion  o f  Mr  Zuma.  

CHAIRPERSON:    O f  course  when  one looks a t  excerp ts  o r  

ex t rac ts  f rom a  t ranscr ip t  such as  th is  i t  i s  impor tan t  to  

have the  who le  contex t ,  because  th is  wou ld  have  been a  

w i tness,  an  exchange when a  w i tness is  on  the  w i tness  20 

s tand and tha t  w i tness has pu t  in  an  a f f idav i t  where  he  has 

to ld  the  s to ry  and i t  may be tha t  a  quest ion  is  pu t  in  a  

cer ta in  way,  because everybody unders tands what  i s  

wr i t ten  in  the  a f f idav i t ,  so  i t  may we l l  be  impor tan t  to  have  

tha t  a f f idav i t  in  o rder  to  have a  fu l l  con tex t  o f  the  ex t rac t s .  
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ADV SIKHAKHANE:    We do Cha i r,  we do.   I  th ink  Cha i r  

shou ld  be  comfor tab le  tha t  we have read and we fo l lowed  

and we watched tha t  in te rac t ion ,  so  we are  no t  tak ing  th is  

ou t  o f  contex t  and as  I  say  I  want  the  Cha i r  to  l ook  a t  them 

la te r  w i th  an  open mind and connect  them and say they w i l l  

be  tha t  the  Cha i r,  because on ly  Cha i r  knows h i s  in ten t ions.  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Wi l l  te l l  me tha t  i s  no t  what  I  

in tended and I  have no way to  d ispute  tha t .  

CHAIRPERSON:    Okay,  okay.  10 

ADV SIKHAKHANE:    And then Cha i r  tha t  in te rac t ion  w i th  

h im I  wou ld  l i ke  the  Cha i r  to  go  th rough i t ,  I  don ’ t  want  to  

read these excerp ts  because wha t  I  say  –  what  I  submi t  

they ind ica te  i s  a  m ind tha t  i s  i nc l ined to  ag ree  w i th  a  

par t i cu la r  w i tness about  another  who is  no t  the re ,  and  

Cha i r  as  you keep say ing  to  me co r rec t l y,  bu t  I  need  to  f ind 

ou t  what  i s  go ing  on .  

CHAIRPERSON:    Yes.  

ADV SIKHAKHANE:    Cha i r  I  am ask ing  you to  do  

someth ing  ve ry  d i f f i cu l t ,  i t  i s  d i f f i cu l t  fo r  me,  i t  i s  d i f f i cu l t  20 

fo r  you,  i s  tha t  as  I  sa id  I  am not  ask ing  you to  go  to  the 

ex t remes,  in  those comments  and those propos i t ions  you  

w i l l  f ind  tha t  –  because you are  human,  you w i l l  f ind  tha t  in  

the  heat  o f  th ings and the  ou t rage tha t  you fee l  about  the  

tes t imony because you are  human there  is  a  l ine  you may  
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c ross ,  and the  c ross ing  o f  tha t  l ine  i s  no t  because you are  

a  bad pe rson or  you in tend pun ish ing  peop le ,  i t  i s  because 

you are  ou t raged  by  a  par t i cu la r  –  and I  have seen you  

out raged in  these  proceed ings,  jus t i f iab ly  so  somet imes,  so  

I  th ink  Cha i r  what  I  am ask ing  you to  do  is  to  look  

ob jec t i ve l y  a t  you r  comments  f rom the  pos i t ion  o f  someone  

who is  accused number  one whe ther  we l i ke  i t  o r  no t  in  

these proceed ings.  

 Th is  was s ta r ted  to  ge t  h im and tha t  i s  how he sees  

i t ,  and so  h i s  pos i t ion  i s  impor tan t  fo r  the  Cha i r  to  take  in to  10 

account ,  then take  in to  account  those who love  h im and 

those who hate  h im because they are  pu rsu ing  someth ing  

e lse ,  and then Cha i r  you w i l l  see  tha t  paragraph 53.7  i s  

another  quote  where  you put  your  v iew,  expressed as  a  

quest ion  you say  w i th  the  invo l vement  o f  the  pres idency 

r igh t  a t  the  bo t tom,  a t  the  foo t  o f  the  page,  o f  the  

pres idency i n  the  appo in t  o r  reappo in tment  o f  members  o f  

boards,  SOE’s  have been an normal  th ing ,  i s  tha t  a  normal  

th ing  or  no t?   

 Now Cha i r  tha t  quest ion  as  I  sa id  conta ins  what  20 

ou t rages you,  sounds l i ke  the  suggest ion  tha t  the  

Pres idency wou ld  in te r fe re  r i gh t ,  because we are  ta lk ing  

about  accusat ions tha t  were  made  before  you tha t  Mr  Zuma 

was in te r fe r i ng  w i th  Boards o f  SOE’s ,  so  seen  in  tha t  

contex t  he  v iews  th is  comment  and many o thers  as  the  
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Cha i r ’s  inc l ina t ion  to  agree w i th  these w i tnesses and tha t  

we are  d is inc l ined to  agree w i th  the  counte r  vers ion  

because Cha i r  I  th ink  the re  i s  a  counter  vers ion  in  soc ie ty,  

there  i s  a  counter  nar ra t i ve  tha t  makes the  en t i re  body 

po l i t i c  and th is  p rocess wh ich  is  to  he lp  po l i cy  mak ing  must  

no t  be  de te rmined by  the  dominan t  v iews o f  what  in  South  

A f r i ca  i s  a  dominant  c lass  and i t s  med ia  and the i r  v iews,  i s  

tha t  i f  you  wan t  to  ge t  ou t  o f  th is  morass o f  po l i cy  

uncer ta in ty,  wh ich  is  what  your  task  is ,  i s  our  ab i l i t y  to  

thorough ly  in te r rogate  d i f fe ren t  nar ra t i ves  tha t  a re  ou t  in  10 

soc ie ty  and how they lead to  f raud tha t  you  are  to  

invest iga t ion ,  cor rup t ion  and th is  th ing  ca l led  S ta te 

Capture .    I  keep  re fer r ing  to  i t  as  a  separa te  i ssue  Cha i r,  

because as  a  mat te r  o f  po l i t i ca l  sc ience a l l  s ta tes  are  

captured,  a l l  s ta tes .   The reason here  is  a  contes t  be tween  

c lus ters  in  soc ie t y  even here  is  tha t  they are  contes t ing  to  

capture  the  S ta te ,  some fo r  good  reasons,  o thers  fo r  bad  

reasons,  so  S ta te  Capture  i s  a  no t ion  tha t  i s  weapon ised 

comes as  a  no t ion  tha t  i s  des igned a t  a  t ime Mr  Zuma must  

go ,  bu t  what  the  Cha i r  i s  tasked to  do  is  to  cu t  the  ve i l ,  go 20 

beyond the  d i f fe ren t  c lasses tha t  contes t  the  S ta te  s ince  

i t s  incept ion  is  t o  look  a t  th is  S ta te  as  we speak  now is  

captured,  th is  S ta te ,  par t i cu la r  one,  beyond Mr  Zuma,  long  

gone and e lsewhere  in  Ukra ine  bu t  what  the  Cha i r  must  

look  a t  i s  what  fo rces,  what  do  these fo rces do  w i th  the  
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S ta te ,  what  i s  the  f raud,  and wha t  i s  the  cor rup t ion  and I  

th ink  these comments  demons t ra te  a  m ind tha t  has  

accepted a  par t i cu la r  vers ion  tha t  Mr  Zuma fac i l i ta ted  

wrongfu l  capture  o f  the  S ta te ,  tha t  –  whose in ten t ion  was  

to  –  was . . . [ in te rvenes]   

CHAIRPERSON:    Le t  us  assume tha t  they re f lec t  an  

acceptance  o f  ce r ta in  ev idence tha t  has been g i ven,  wou ld  

you accept  tha t  there  wou ld  be  noth ing  wrong w i th  tha t  i f  

tha t  acceptance is  p rov is iona l ,  in  o ther  words un t i l  I  hear  

the  o ther  s ide ,  un t i l  I  hear  what  has happened,  in  o ther  10 

words we l l  maybe th is  i s  –  maybe th is  ve rs ion  w i thout  

cont rad i c to ry  ev idence may be i t  i s  too  –  bu t  I  w i l l  wa i t  

un t i l  I  have heard  a l l  the  ev idence and I  can change my 

mind,  I  am open,  in  o ther  words isn ’ t  the  fundamenta l  th ing  

whethe r  whatever  you th ink  o f  a  cer ta in  w i tness ev idence 

a t  a  par t i cu la r  t ime tha t  you must  a t  leas t  keep your  m ind 

open and be prepared to  change whatever  you thought  

once there  is  good cont rad i c to ry  ev idence or  a rguments  

and so  on .    

ADV SIKHAKHANE:    Cha i r  I  accept  tha t .  20 

CHAIRPERSON:    Ja ,  I  am jus t  pos ing  i t  ja .   

ADV SIKHAKHANE:    No Cha i r  i n te l lec tua l l y  as  a  way o f  

engag ing  peop le  I  wou ld  accept  tha t  you may hear  one  

vers ion  and agree w i th  i t  and then hear  anothe r,  bu t  here  

is  where  I  par t  ways w i th  your  answer,  i t  i s  l i ke  Ms Jones 
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Ms Mkh iza  was  ta lk ing  about ,  who is  s i t t ing  in  cour t  

l i s ten ing  to  a  judge ta l k ing  about  the  fac t  tha t  she  wants  

main tenance.   I t  may we l l  be  tha t  when you make a  

comment  tha t  you th ink  she is  a  go ld  d igger,  you w i l l  then 

say to  he r  you may pe rsuade me o the rwise ,  bu t  i t  i s  no  

comfor t  f rom a  judge to  make tha t  comment  and say,  and  

g ive  the  exp lanat ion  you are  g iv ing  me,  tha t  no  s i t  

comfor tab l y  there ,  I  am ca l l ing  you a  go ld  d igger  fo r  now 

but  when you come you may we l l  te l l  me you a re  no t .    

 That  exp lanat ion  Cha i r  i t  i s  sound the  exp lanat ion  10 

you g ive ,  bu t  in  an  env i ronment  where  you s i t  in  tha t  

power fu l  pos i t ion  w i th  peop le  who s i t  here ,  o thers  i s  

heroes and o thers  i s  accused,  those accused persons do  

not  fee l  tha t  s ta tement  you make the  way you  say i t  

because fo r  them i t  i s  no t  an  in te l lec tua l  engagement ,  they  

are  be ing  accused.  

 And so  I  want  to  Cha i r,  I  know i t  i s  your  exp lanat ion  

bu t  I  want  you to  look  a t  i t  and see whethe r  a  judge can 

g ive  tha t  answer  fo r  comment ing  f l ippant ly  to  someone and 

no but  I  was s t i l l  go ing  to  change  my mind,  I  don ’ t  th ink  i t  20 

is  a  leg i t imate  exp lanat ion  to  a  w i tness.  

CHAIRPERSON:    Yes,  o f  course  i f  we go back  to  our  

ear l ie r  example ,  much ea r l ie r  be fore  tea  break  and o f  

course  when you  make,  I  mean how you make a  comment  

i s  a lso  impor tan t  you know.   I f  you  ta lk  about  –  i f  you  
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con t ras t  tha t  example  o f  a  judge or  mag is t ra te  who says  

you know women are  go ld  d iggers  then you have another  

one who ac tua l l y  th inks  l i ke  tha t  ins ide  bu t  doesn ’ t  say  i t .   

ADV SIKHAKHANE:    Bo th  are  wrong.  

CHAIRPERSON:    So  tha t  ja  I  guess one needs to  be  

sens i t i ve .  

ADV SIKHAKHANE:    Abso lu te ly.  

CHAIRPERSON:    One needs to  be  sens i t i ve  to  a l l  o f  these  

th ings.  

ADV SIKHAKHANE:    Cha i r  you  have come to  the  nub,  10 

maybe you have  expanded w i thout  no t ic ing ,  un for tunate l y  

you are  no  precedent .   Maybe you  have crea ted precedent  

fo r  th is  nebu las  concept ,  sens i t i v i t y,  because when  we s i t  

where  we s i t  i t  was not  a  f l ippant  comment  when I  sa id  

there  is  someth ing  in te l lec tua l l y  d ishonest  about  the  fac t  

tha t  p recedent  about  th is  sub jec t  mat te r  we get  i t  f rom 

peop le  who a re  the  sub jec t  o f  our  c r i t i c i sm,  they  te l l  us  

how to  c r i t i c i se  them,  and so  Cha i r  you have come to  the 

nub o f  what  I  th ink  reasonab le  apprehens ion  o f  b ias  s tems 

f rom.   I t  s tems f rom a  need fo r  sens i t i v i t y  and the  need fo r  20 

sens i t i v i t y  Cha i r  comes f rom a  recogn i t ion  o f  the  tenets  o f  

na tura l  jus t i ce  and tha t  jus t i ce  must  no t  be  done but  they  

must  a l so  be  seen to  be  done,  and so  a  w i tness may we l l  

Cha i r  th ink  o f  what  you say d i f fe ren t ly  i f  i t  i s  sa id  by  an  

ev idence leader,  so  I  am say ing  Cha i r  some o f  the  
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p ropos i t ions  in  your  d i f f i cu l t  job  you a re  do ing  have been  

propos i t ions  tha t  a  smal l  person s i t t ing  –  and when I  say  

smal l  peop le  w i l l  say  Mr  Zuma is  no t  smal l ,  Cha i r  l awyers  

we th ink  our  env i ronment  i s  easy,  because we a re  he re  

every  day,  eve ryone who is  no t  a  lawyer  i s  smal l  in  an  

env i ronment  l i ke  th is ,  in t im ida t ing .   I t  i s  on ly  n ice  to  those  

who see the i r  enemies squ i rm,  bu t  to  a  person who is  an  

ord inary  c i t i zen  to  s i t  in  th is  room is  no  ord inary  task  and  

so  sens i t i v i t y  I  w ish  you cou ld  br ing  tha t  as  an  e lement  

tha t  rea l l y,  rea l l y  p r i cks ,  tha t  shou ld  gu ide  how we dea l  10 

w i th  the  apprehens ion  o f  b ias ,  tha t  judges must  be  

sens i t i ve  even i f  they  are  cor rec t ,  and a l l  o f  these th ings 

you say he re  by  the  way Cha i r,  I  am not  suggest ing  they 

are  wrong,  I  am not  suggest ing  you  shou ldn ’ t  be l ieve  them,  

bu t  we don ’ t  express every th ing  we be l ieve .   I t  i s  the  

reason we don ’ t  te l l  our  g randmother  her  cook ies  are  no t  

n ice ,  we jus t  don ’ t  want  to  hur t  them.  

 So sens i t i v i t y  i s  an  impor tan t  component  o f  how to  

dea l  w i th  smal l  peop le  in  a  power fu l  env i ronment  w i th  a 

Judge.  20 

 Cha i r  a l l  o f  those  codes,  because Cha i r  i f  –  I  don ’ t  

want  to  –  I  assume you have read them.  

CHAIRPERSON:    I  have read them,  I  can assure  you.   

ADV SIKHAKHANE:    And Cha i r  what  I  want  to  do  so  tha t  I  

don ’ t  take  you th rough each one  o f  them,  I  d idn ’ t  come 
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here  to  te l l  you ,  you spoke,  i s  tha t  tha t  en t i re  a rea in  wh ich  

we t raverse  your  comments  I  inv i te  the  Cha i rperson to  look  

a t  them the  way you have jus t  phrased why the re  i s  a  need  

fo r  sens i t i v i t y  in  an  env i ronment  o f  th is  na ture .  

 And Cha i r  I  wan t  to  suggest  tha t  we ask you to  

recuse yourse l f ,  m ind fu l  o f  the  cr is is  i t  wou ld  c rea te  fo r  

th is  impor tan t  task ,  and I  sa id  to  you we have two re l ie fs  in  

our  no t ice  o f  mot ion ,  the  second re l ie f  may seem 

cont rad i c to ry  to  the  f i rs t  one because o f  course  we  a lways  

put  th is  as  lawyers  fu r the r  and a l t e rna t ive  re l ie f .   Cha i r  i t  10 

is  pu t  more  s incere l y  than we do  i t  as  lawyers  ou t  there ,  

because we –  when I  say  we I  th ink  my c l ien t  

acknowledges th i s  –  he  takes th i s  s tance re luc tan t ly,  he  

takes i t  because  th is  p lace ,  even when he is  i l l  d id  no t  

seem to  be l ieve  h im,  i t  d id  no t ,  they  wanted to  le t ’s  see the  

doctor  and so  in  a  way i t  may not  have been the  in ten t ion  

o f  the  Commiss ion ,  bu t  when you say to  someone now you 

say you are  i l l  I  want  to  check your  docto r.  

CHAIRPERSON:    Bu t  I  th ink  we must  ta lk  a  l i t t le  b i t  about  

tha t  because I  saw in  co r respondence and the  a f f idav i t  tha t  20 

I  am accused o f  hav ing  d i sbe l ieved or  no t  be l ieved  tha t  Mr  

Zuma was not  we l l ,  and ye t  my reco l lec t ion  tha t  I  never  

sa id  anyth ing  tha t  suggested tha t  I  d idn ’ t  be l ieve  i t    Your  

re fe r red  ea r l ie r  on  to  the  fac t  tha t  I  re luc tan t ly  ag reed to  

the  o f fe r  to  meet  w i th  the  leader  o f  h is  med ica l  team.   That  
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re luc tance I  th ink  was main l y  about  whether  we shou ld  go  

tha t  fa r,  bu t  my unders tand ing  was  tha t  the  – Mr  Zuma and 

h is  lega l  team wanted tha t  to  happen,  bu t  I  expressed my 

re luc tance even  when we came back,  we d i scussed in  

chambers  bu t  when we came back in  the  open hear ing  I  

p ressed tha t  re luc tance but  I  sa id  I ’d  accept  i t .  

ADV SIKHAKHANE:   Yes Cha i r,  no  le t  me do th is ,  le t  me 

say tha t  I  am –  I  don ’ t  th ink  i t  w i l l  be  fa i r  to  accuse  you o f  

hav ing  d isbe l ieved h im,  I  th ink  i f  tha t  was put  in  some –  I  

don ’ t  th ink  i t  i s  as  c lear  as  tha t ,  I  th ink  Cha i r  i t  i s  a  ser ies  10 

o f  th ings i n  how he is  t rea ted  when he says he  is  here .   Mr  

Zuma won ’ t  be  be l ieved even I  say  he  co l lapsed he re ,  they 

w i l l  say  he  faked  i t ,  and so  in  a  way you are  dea l ing  w i th  

the  a  s i tua t ion  where  I  th ink  tha t  re luc tance o f  you rs  to  do  

th is ,  as  much as  i t  may have been  mis in te rpre ted ,  was tha t  

i t  was c lear  tha t  say ing  Mr  Zuma isn ’ t  i l l  does not  conv ince  

a  judge or  those in  the  fo rum and there fo re  tha t  o f fe r  was 

made to  say you know we don ’ t  know i f  judges don ’ t  

be l ieve  when a  fo rmer  head o f  S ta te  says he  is  i l l ,  when a  

doctor  pu ts  up  someth ing  to  say so ,  f rom the  S ta te ,  we l l  20 

they may as  we l l  have a  meet ing  bu t  I  accept  Cha i r  tha t  on  

i t s  own I  wou ldn ’ t  l i ke  to  quest ion  tha t  because you d id  say  

you were  do ing  i t  re luc tan t ly  and I  th ink  you are  re luc tan t  –  

I  wou ld  l i ke  to  v iew as hav ing  been in  good fa i th  ra ther  

than in  bad fa i th ,  bu t  Cha i r  you w i l l  . . . [ in te rvenes]   
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CHAIRPERSON:    Yes,  yes .   

ADV SIKHAKHANE:    And Cha i r  so  a l l  o f  these comments  

tha t  I  want  the  Cha i r  to  look  a t ,  I  ra ised them because I  

th ink  you have he lped me wi th  the  case now,  tha t  I  th ink  a  

lo t  o f  them,  my submiss ion  is  tha t  a  lo t  o f  the  comments  

you made about  wh ich  Mr  Zuma compla in  may  not  be 

because mal ic iousness  does not  f i t  bu t  may have been  

insens i t i ve  in  c i rcumstances o f  a  w i tness who has come to  

what  he  be l ieves is  a  s laughte rhouse,  reasonab ly  so  by  the  

way.  10 

 And so  Cha i r  I  am not  ra i s ing  th is  l igh t l y,  I  am 

ra is ing ,  I  made an example  ear l i e r  Cha i r  the  d i f f icu l t y  o f  

rep resent ing  Mr  Zuma and fo r  h im to  be  be l ieved a  j udge in  

th is  count ry  has quest ioned my in teg r i t y  in  cour t  fo r  

rep resent ing  a  c l ien t ,  i t  never  happens to  a  wh i te  lawyer,  

bu t  i t  happens to  me and I  am say ing  tha t  on  i t s  own 

creates  c i rcumstances fo r  h im tha t  he  is  d isbe l ieved.    I  

have jus t  to ld  th is  Commiss ion  now tha t  ou r  second 

remedy,  I  mean re l ie f  demonst ra tes  tha t  th is  i s  an  ac t  o f  

f rus t ra t ion  w i th  the  process,  bu t  i t  i s  no  ac t  o f  de f iance o f  20 

you Cha i r  o r  th is  count ry  and i t s  c i t i zens who need to  know 

what  i t  seeks is  to  cor rec t  an  env i ronment  tha t  I  th ink  has  

been d i s to r ted  by  your  comments  and somet imes the  

exc i tement  tha t  I  have seen when peop le  c ross-examine  

someone they th ink  i s  a  scum,  and I  th ink  an  env i ronment  
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must  be  crea ted fo r  you because Cha i r  I  don ’ t  care  about  

the  peop le  who s i t  in  th is  commiss ion  beh ind  the  scenes.   

When th i s  Commiss ion  i s  rev iewed  Cha i r  us  who a re  c lose  

to  you,  who have  known you r i se  as  a  b ro ther  you  w i l l  be  

cr i t i c i sed,  no t  them,  no t  the  agenda they are  push ing  

beh ind  the  scenes,  e thn ic  o f  rac ia l ,  i t  w i l l  be  you who w i l l  

be  c r i t i c i sed and  they w i l l  run  away and we w i l l  have to  

de fend you,  and the  po in t  I  am mak ing  is  th is ,  I  am ask ing  

you Cha i r  to  look  a t  your  comments  bu t  the  second re l ie f  

we seek the re  I  am ask ing  you in  your  th ink ing  about  how 10 

do we remedy th is  s i tua t ion  I  sa id  to  Mr  Pre tor ius  I  am 

prepared to  s i t  w i th  h im and look a t  how Mr  Zuma can have 

an env i ronment  here  where  the  c i t i zens who deserve  h i s  

vers ion  can hear  i t  and I  wou ld  l i ke  you Cha i r  to  c rea t ive l y  

together  w i th  a l l  o f  us  look a t  tha t  remedy and see even i f  

you accept  tha t  some o f  your  comments  may not  have been 

appropr ia te  or  may not  have been sens i t i ve  I  am ask ing  

you in  tha t  second re l ie f  to  look  a t  c rea t ing  an  env i ronment  

no t  jus t  fo r  Mr  Zuma maybe fo r  o thers  to  come here  and  

fee l  they are  no t  accused,  and tha t  i s  why I  sa id  to  Mr  20 

Pre tor ius  when lawyers  s i t  and ta lk  about  remedy we do 

tha t  because we want  to  ass i s t  the  judge to  come to  some 

sor t  o f  conc lus ion  tha t  i s  jus t  and equ i tab le .  

 As  I  sa id  ea r l ie r  I  can s i t  down now Cha i r  and you  

b low me and I  w i l l  rev iew you and  i t  goes nowhere ,  i t  w i l l  
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be  the  end o f  Mr  Zuma or  I  b r ing  h im here  and te l l  h im to 

s i t  there  and say  no th ing  and tha t  i s  a  s ta lemate  I  can do,  

bu t  i t  i s  uncons t ruc t i ve  and I  want  you to  look  a t  the 

second re l ie f  and see hav ing  cons idered the  th ings we  

have sa id  and Cha i r  I  wou ld  l i ke  las t l y  to  look  a t  the  

s ta tement  you made th is  morn ing  and see whether  i t  i s  

impor tan t  fo r  me and my c l ien t  to  look  a t  th is  vers ion ,  and 

then we w i l l  te l l  you  probab ly  tomorrow or  any o ther  t ime.  

 Cha i r  I  thank you fo r  g iv ing  me th is  t ime,  i t  i s  a  

d i f f i cu l t  task ,  p robab ly  no  one has  sa id  to  us  the  second in  10 

command in  the  jud ic ia ry,  judge you are  do ing  a  good job .  

CHAIRPERSON:    Wel l  I  can  te l l  you  tha t  in  two and a  ha l f  

months  t ime I  w i l l  be  f in ish ing  24  years  on  the  bench and 

th is  i s  the  f i rs t  t ime an app l i ca t i on  is  b rought  fo r  me to 

recuse myse l f ,  bu t  i t  i s  b rought  by  you,  bu t  you know there  

is  no th ing  wrong w i th  an  app l i ca t ion  fo r  recusa l  when 

peop le  fee l  aggr ieved,  i t  i s  a  remedy tha t  i s  ava i lab le  and  

shou ld  be  cons idered so  –  bu t  I  was jus t  say ing  tha t  in  24  

years  th is  has no t  happened,  bu t  there  i s  a lways  a  f i rs t  

t ime.  20 

ADV SIKHAKHANE:    Cha i r  in  20  years  o f  p rac t ice  I  

haven ’ t  been asked to  ask  someone I  know,  I  come f rom 

the  same v i l lage w i th ,  to  recuse themse lves,  so  I  thank you 

fo r  g iv ing  us  the  oppor tun i ty  and those are  our  submiss ions 

and we are  p leased to  have d i scuss ions.   There  is  an  
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a f f idav i t  we gave Cha i r  to  the  ex ten t  tha t  we take the  

techn ica l  approach about  whose ve rs ion  in  te rms o f  

P lascon Evans shou ld  preva i l ,  I  w i l l  hea r  Mr  –  i t  i s  there ,  

bu t  I  wou ld  l i ke  some t ime to  look a t  you r  s ta tement .  

CHAIRPERSON:    No,  no  tha t  i s  f ine ,  we are  ten  to  one,  

thank you Mr  S ikhakhane,  thank you very  much.   

ADV SIKHAKHANE:    Thank you so  much.  

CHAIRPERSON:    Thank you ,  thank you.   Yes Mr  

Pre tor ius?  

ADV PRETORIUS SC:    Chai r  may  I  suggest  tha t  we take  10 

the  long ad journment  now and come back when you d i rec t .  

CHAIRPERSON:    Ja ,  okay i t  i s  ten  to  one,  le t  us  t ake  the  

lunch ad journment  and then come back a t  two.  

ADV PRETORIUS SC:    Thank you Cha i r.  

CHAIRPERSON:    Yes,  we ad journ .  

REGISTRAR:  Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    I  am sure you are ready Mr Pretor ius.  

ADV PRETORIUS SC:   Yes I  am Chai r.  20 

CHAIRPERSON:   But  I  am going to ask Mr Sikhakhane to 

come back so that  I  can raise certain legal  issues wi th him 

and then he wi l l  come back later.  

ADV PRETORIUS SC:   Thank you Chai r.    

ADV SIKHAKHANE:   Yes Chai r.  
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CHAIRPERSON:   I  am sorry to br ing you back when you 

thought you were done.  

ADV SIKHAKHANE:   I  thought I  had a second chance.  

CHAIRPERSON:   I  not iced that  you paid part icular  at tent ion 

to your prayer number 2.  

ADV SIKHAKHANE:   Yes Chai r.  

CHAIRPERSON:   In the Not ice of  Mot ion.   May – I  have 

some quest ions about prayer number 1 and this  is  the 

quest ion and I  th ink f rom your address I  could tel l  that  you 

do expect  me to ask certain quest ions about i t .    10 

The quest ion is whether as a matter of  law recusal  

for the Chai rperson of  a commission who is the sole member 

of  the commission is  competent?  So some commissions you 

have got  two or  three members of  the commission as a 

panel .    

I t  may be that  i f  there is  a  wi tness who feels that  a 

part icular member of  that  panel  is  biased that  that  wi tness 

may apply for the recusal  of  that  member for the durat ion of  

his or her evidence.   But  even there i t  may be that  i t  cannot  

be done but  maybe i t  is a bet ter s i tuat ion.   But  where you 20 

are deal ing wi th a si tuat ion such as that  of  th is commission 

where the commission consists of  one member – sole 

member i f  I  recuse mysel f  what happens? 

ADV SIKHAKHANE:   Chair  I  d id not  th ink i t  was my decision 

but  i t  is f ine.   I  th ink Chai r  i t  is a d i f f icul ty you had when you 
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were asked here about Advocate Soni .   You were exact ly in  

my si tuat ion because he did not  know whether to ask h im to 

si t  down then.  

CHAIRPERSON:   Ja.  

ADV SIKHAKHANE:   Or wai t  for him to make a judgement.  

CHAIRPERSON:   Ja.   Yes.  

ADV SIKHAKHANE:   Wel l  let  me start  here.   That  is why we 

have spoken about how this commission was formed.  Is that  

Chair  ord inar i ly I  am surpr ised that  a commission of  th is 

nature in th is country probably the biggest  af ter the TRC has 10 

– only has one person.   That  on i ts  own was a pol i t ical  

b lunder dare I  say but  th is was made by Judges.  

 I  th ink to have one person in a matter that  is so 

vulnerable to contradict ions l ike the one that  has ar isen 

should not  have been done.  As I  said ear l ier the solut ion to  

something l ike that  is that  i t  would – i t  would real ly re late to  

the evidence that  – I  mean – that  re lates to Mr Zuma.  

 I  do not  know what Chair  would you do?  But  i t  is  

competent  there is – I  cannot be stopped f rom ra ising a 

recusal  appl icat ion simply because you and the President  do 20 

not  know what to do wi th – let  us say you f ind in my favour.   

I t  is t ru ly something you and the President  must  look at  as to  

– let  us say I  am correct  on my grounds.  

 But  that  is why Chair  – so I  do not  know what you 

would do.   But  i t  does not  nul l i fy  my grounds i f  they are 
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good.    

 We put  number 2 there Chai r  out  of  – I  th ink i t  is not  

mine i t  is Mr Zuma himsel f  who puts that  because he says I  

do not  want to destroy this commission.   Is there no way 

where this can be done and al l  of  th is? 

 So we put  number 2 purely out  of  h is own sense of  

responsibi l i ty and I  th ink i t  solves that  problem Chair  we can 

work around how do we make sure that  the close to R1 

bi l l ion paid here for th is is not  for nothing.    

 So I  th ink Chair  I  do not  know the answer but  what  10 

you and the President  would do i f  I  am good on my grounds 

and I  do not  want to offer the solut ion.  

 But  I  th ink i f  you looked further in the re l iefs we seek 

you wi l l  see that  we have not  shut  the door.   The sta lemate I  

spoke about is a stalemate that  I  can do for my c l ient .   And i t  

is a stalemate but  we do not  want to go there.  And so I  th ink 

Chair  in craf t ing your order even i f  we are r ight  or  even i f  we 

are wrong I  would st i l l  p lead wi th  you that  craf t  i t  in a way 

that  does not  s ink this commission.   That  is my answer.  

CHAIRPERSON:   Yes,  no,  no.  20 

ADV SIKHAKHANE:   But  legal ly my recusal  cannot  be 

incompetent  because you and the President  do not  know 

what to do i f  you are wrong and I  am r ight .  

CHAIRPERSON:   Wel l  you see i t  might  not  be a quest ion of  

me and the President  part icular ly in the context  of  th is  
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commission.   Maybe the same issues would ar ise wi th 

another commission but  th is part icular one because 

remember that  the – the remedial  act ion the Publ ic Protector 

said that  the commission which would invest igate a l l  of  these 

issues must  be chai red by a Judge selected I  th ink solely by 

the Chief  Just ice obviously appointed by the President .  

 Now you said ear l ier on that  you referred to the fact  

that  maybe the commission should not  have consisted of  one 

member because of  i ts importance.  

 When I  – when I  – af ter I  had been appointed I  10 

appl ied my mind to that  issue to say this is a very big 

commission should I  request  the President  to appoint  others 

members maybe one or preferably two members of  the 

commission so that  I  am not  the only one.   And when I  

considered whether to make such a recommendat ion or 

request  the problem that  I  foresee was that  i f  there were two 

members added i t  could resul t  into a si tuat ion where when 

the report  is made the member of  the commission that  had 

been selected in accordance with the remedia l  act ion of  the 

Publ ic Protector could be overruled by the members of  the 20 

commission who had never been contemplated by thei r  

remedial  act ion and that  could cause problems.  

 And then of  course there was the quest ion i f  you 

make i t  too there could also be chal lenges.   And of  course 

there is  the issue that  we are not  just  deal ing wi th what the 
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remedial  act ion of  the Publ ic  Protector  sa id there is an order  

of  court  which reinforced that  remedial  act ion.  

 So there is an order of  court  effect ively which says – 

which said the President  must  appoint  a Judge selected by 

the Chief  Just ice.   So i f  I  were to for argument sake say I  

th ink Mr Sikhakhane has made out  a very good case for  

recusal  I  must  recuse mysel f  that  means that  there is a 

vacuum or do I  say okay what should happen?  Should 

another Judge be appointed to hear  Mr Zuma’s evidence and 

then the quest ion is  how would that  work because I  am the 10 

one who has heard other wi tnesses who may have impl icated 

him.  How does i t  happen now i f  another Judge is going to 

hear his  evidence responding to those wi tnesses who were 

heard by me?  Wi l l  that  Judge have to re-hear those – i t  

becomes complex.  

 And of  course the President  even the appointment of  

that  Judge who must appoint  that  Judge because i f  the 

President  appoints there might  be a quest ion whether  that  is 

proper given that  the remedial  act ion d id not  have that  or 

that  is not  proper.   There may be al l  k inds of  argument.  20 

 So there are those issues and I  th ink part  of  what you 

have been saying you have said to  me is;  is that  i t  may be 

that  a recusal  would co l lapse the commission.  

 So you – you then say to me but  Chair  i f  my cl ient  

has got  good grounds to complain that  you may be biased;  
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that  he fears that  you may have made up your mind on 

certain issues what happens? 

 I t  may be that  the answer in ci rcumstances such as 

these is th is one and one would accept  that  i t  might  not  be 

the best  answer.   I t  may wel l  be and you must just  indicate 

what you – what  your submissions are that  in a s i tuat ion 

such as this  you are expected as the aggrieved witness to  

complain later in a review appl icat ion because i f  you 

complain later in  a review appl icat ion maybe i f  you are 

successful  the court  can set  aside f indings that  relate to you 10 

i f  nobody else has complained the other f indings stand.  

 I  am just  th inking aloud and I  would l ike us to look at  

i t .   I  know you have thought about  the issue.  

ADV SIKHAKHANE:   I  have.  

CHAIRPERSON:   And that  is why I  – I  want to benef i t  f rom 

… 

ADV SIKHAKHANE:   Ja.   Chai r   

CHAIRPERSON:   Your submissions.  

ADV SIKHAKHANE:   Let  me star t  wi th the last  one that  I  

may review later therefore there is that  opt ion.   The reason I  20 

would not  accept  that  opt ion not  me I  am saying i t  would not  

be acceptable in a legal  process l ike this is that  you making 

your  problem mine in the sense that  because there is a  

conundrum my grounds to come before you must  be regarded 

as incompetence simply to make things convenient  for you.  
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 I  do not  th ink that  would be the best  way to look at  i t  

but  i t  is an opt ion avai lable.   But  i t  does not  help because i t  

wi l l  not  deal  wi th the problem and I  have no desi re that  th is 

commission be co l lapsed because i t  is very important .  

 The other th ing Chair  what you are asking me now is  

t ruly  what  I  have been t ry ing to say to Judges to  no avai l .   

There is something wrong with how this th ing was 

establ ished.   I t  was not  thought through.  I t  was pol i t ical ly  

mot ivated in the thinking and the chal lenges you and me 

face now are chal lenges caused by the fact  that  those who 10 

thought about  th is thought about  sink ing Mr Zuma and 

nothing else.  

 And I  th ink i f  we get  those out  of  the way one of  the 

things to be done for a process l ike th is l ike we would in a 

court  i f  we are responsible is to say,  maybe in some respects 

Chair  I  am correct  in my grounds.   And maybe in some 

respects I  am not  so correct .   Could we col lapse this 

commission simply because i t  is a  draw between you and 

me?  And maybe the – let  me cal l  i t  the thi rd way.  

 Maybe the thi rd way is to look at  – because this is  20 

not  a court  you can craf t  th ings to  save this as we – as we 

want is what can we do to ensure that  Mr Zuma not  accounts 

because i t  is wrong to say a commission is a place of  

accountabi l i ty.   Professors say this out  there;  they have 

never been inside a court .     
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 Basical ly  i t  is not  a place of  accountabi l i ty but  i t  is a 

place of  expla ining to the invest igator  that  is you and i f  we 

create an environment in  which and we can talk about  th is – 

I  can ta lk to my cl ient .   What is the best  way of  doing this in 

such a way that  we are responsible in the nat ional  interest  

not  th inking pol i t ical ly?  And I  th ink – may I  make this – 

because Chair  we never did – we have been accused – I  

heard you saying we did in f ive things.  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   Can I  te l l  you Chai r  that  we were on 10 

page 200.  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   Of  the submissions to you when he hi t  

Covid;  lawyers were changed.  

CHAIRPERSON:   Oh yes.  

ADV SIKHAKHANE:   And the si tuat ion but  basical ly  we not 

here to disrupt  th is place.   We were wi l l ing – we can produce 

500 pages for you of  his perspect ive but  we had to place 

before you the fact  that  we bel ieve that  in some of  your 

comments and the environment that  we think are pol i t ical ly 20 

dr iven not  by you but  other people.   You create an 

environment where pol i t ics contaminates a legal  process.    

 And so i f  there is  a way of  doing – and you wi l l  craf t  

i t  you are good at  th is  – you are bet ter than me at  th is – at  

craf t ing what al ternat ive just  and equi table way forward can 
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be created that  Mr Zuma can cope with i f  he is r ight  on his  

grounds.    

 Of  course i f  he is  wrong on his grounds he wi l l  b low 

us.   So I  th ink that  rel ief  be Chair  t r ies to deal  wi th th is  

problem that  was always going to ar ise when a commission 

is created for the purposes i t  was created.   

 And so I  put  i t  here to th is commission that  i t  is a 

discussion I  have ra ised i t  w i th Mr Pretor ius;  I  have ra ised a 

bi t  wi th you on remedy that  let  us look – none of  us are 

perfect  in th is process and so let  us – i f  we look at  i t  that  10 

way there may be possibi l i ty of  creat ing an envi ronment  in  

which submissions can be made i f  you heed that .  

 But  i f  I  am r ight  on my grounds on al l  of  my grounds 

of  course I  would l ike to [00:17:17]  them.  

CHAIRPERSON:   Ja.  

ADV SIKHAKHANE:   But  Chai r.  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   Rel ief  number 2 is t ru ly –  

CHAIRPERSON:   [ Inaudible talk ing over one another] .  

ADV SIKHAKHANE:   But  i t  is not  because the f i rst  one is  20 

incompetent .  

CHAIRPERSON:   Yes ja.  

ADV SIKHAKHANE:   And i t  cannot  be incompetent  because 

you are – you have a conundrum.  There has got  to be 

another reason why the re l ief  is incompetent  rather  than to  
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say I  do know what to do? 

CHAIRPERSON:   Yes.   Yes.  

ADV SIKHAKHANE:   Thank you Chai r.  

CHAIRPERSON:   Okay no that  is al r ight .   So maybe let  me 

hear Mr Pretor ius and i t  may wel l  be that  af ter I  have heard 

everybody there might  be a need for a discussion 

i rrespect ive of  what would happen with the appl icat ion.  

ADV SIKHAKHANE:   Chair  thank you yes.  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   Two discussions wi l l  happen Chai r  as I  10 

have said I  real ly need to take instruct ions about your ear l ier 

statement.  

CHAIRPERSON:   Yes,  yes.  

ADV SIKHAKHANE:   And a l l  of  that .   Probably tomorrow I  

wi l l  know but  I  wi l l  t ry not  to waste any t ime.  

CHAIRPERSON:   Yes.   Yes.  

ADV SIKHAKHANE:   And then there may be a d iscussion 

about what rel ief  gets us out  of  here as lawyers.  

CHAIRPERSON:   Yes.  

ADV SIKHAKHANE:   Because we here now we do not  know 20 

what pol i t ical  people were thinking when they created this 

but  we here now we have got  to g ive this process the 

integr i ty i t  deserves wi thout  disrupt ing i t .  

CHAIRPERSON:   Okay thank you Mr Sikhakhane.   

ADV SIKHAKHANE:   Thank you Chai r.  
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CHAIRPERSON:   Mr Pretor ius.  

ADV PRETORIUS SC:   Thank you Chai r.    

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Fi rst ly in response to the discussion 

that  has now taken place I  would obviously l ike to th ink 

about i t  and 

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Prepare an answer for you.  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   But  our in i t ia l  v iew is clear Chair  that  10 

i f  there are grounds for your recusal  you must  recuse 

yoursel f .   There is no hal fway in these ci rcumstances where 

you can negot iate how to proceed with a part icu lar wi tness 

despi te  the fact  that  that  wi tness has proved or shown that  

you are gui l ty of  such bias as to warrant  recusal .   I  am af raid 

in that  sense i f  you are however gui l ty of  b ias then there 

may be room for deal ing f rom a pract ical  point  of  v iew but  we 

would need to think very careful ly about  t reat ing a wi tness 

di fferent ly f rom another wi tness simply because they might  

be impl icated or have fears about  what your f inal  f indings 20 

might  be.  

 So let  me think about  that  and we wi l l  come to you 

Chai r.  

 Chair  I  am afraid  there is another matter that  I  must  

deal  wi th and that  is the reply that  was served on us this  
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morning.  

CHAIRPERSON:   Sorry Mr Pretor ius.   I  am not  sure – not  

completely sure that  you are r ight  and Mr Sikhakhane is also 

r ight  when you say i f  a wi tness has shown that  in th is case 

there is a reasonable apprehension of  bias I  should recuse 

mysel f .   That  i t  a lways fol lows i t  cannot be otherwise.    

 The reason why I  am raising that  is that  we – we al l  

know that  there are ci rcumstances where somebody – a 

Judge who is disqual i f ied f rom s i t t ing is al lowed to si t  

because there is no other one who wi l l  not  be disqual i f ied to  10 

si t  the doct r ine of  necessi ty.  

ADV PRETORIUS SC:   Yes Chai r.   

CHAIRPERSON:   So – so I  am – I  just  want to ra ise that  

because I  do not  want you or  Mr S ikhakhane to necessari ly  

th ink that  I  accept  the proposi t ion that  i f  we reach a point  

where i t  was to be said that  there are reasonable grounds.   

I t  seems to me on the fact  of  i t  and now I  am talk ing 

pr inciple – i t  seems to me that  you may wel l  have a case 

where you say wel l  you have to si t  conf l icted as you are i f  

you talk ing about conf l ict  and you just  have to do your best  20 

to be fa i r.   I  mean you – we – we know cases where judges 

hear cases deal ing wi th legislat ion;  deal ing wi th their  own 

salar ies where they are al l  conf l icted because this legislat ion 

is about  the ir  benef i ts.   But  there is  nobody else whoever 

hears the case has to be a judge.   So they have to do the 
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best  they can to  – to be fai r  and to disregard thei r  own 

interests and give judgments.  

ADV PRETORIUS SC:   Chai r  we are not  here deal ing wi th  

the conf l ict  of  interest .  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   We deal ing wi th a not ion of  s i tuat ion 

where i t  has been shown that  you are gui l ty of  b ias in 

re lat ion to cent ral  issues Chai r.  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   Let  me put  i t  th is way.   Subject  to the 10 

doctr ine of  necessi ty and we wi l l  address you on the doct r ine 

of  necessi ty because i t  is part  of  our approach and i t  is in 

our heads of  argument.   That  is a separate issue.  

 But  certainly the solut ion cannot be given the 

pr inciples that  apply i t  cannot be that  you can then negot iate 

wi th a part icular wi tness in a part icu lar s i tuat ion … 

CHAIRPERSON:   Leave out  negot ia te.   Leave out  negot iate.  

ADV PRETORIUS SC:   Wel l  you do not  negot iate.  

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   But  that  is the invi tat ion.   The 20 

invi tat ion Chair  is  let  us talk about  a di fferent  solut ion other 

than your recusal  on the basis that  you are gui l ty  of  b ias in  

respect  of  that  part icu lar wi tness.   For us we have d i ff icul ty 

wi th that  proposi t ion but  we wi l l  deal  wi th i t  in due course.  

CHAIRPERSON:   Ja.   Okay.   No that  is f ine.  
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ADV PRETORIUS SC:   Because there are – there is  not  one 

person with an interest  in the proceedings that  are before 

you.    

CHAIRPERSON:   Of  course.  

ADV PRETORIUS SC:   There are hundreds and there are 

thousands and any one of  them might  come and say but  you 

were conf l icted you proceeded and you t reated that  wi tness 

wi th some special  d ispensat ion notwi thstanding that  you 

accepted that  you were gui l ty of  b ias in respect  of  him.  

 I t  ra ises al l  sorts of  problems for a later review which 10 

you have been told Chai r  is coming.   In any event  Chai r  may 

I  move on?   We wi l l  address you properly on that .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And we do not  act  or take issue wi th 

the pr inciple of  necessi ty that  even though you may be 

conf l icted but  that  is a matter  of  general  appl icat ion 

involving or  not  necessari ly one wi tness who complains of  

bias.  

 Chair  we were served wi th a replying aff idavi t  th is  

morning.   My learned f r iend said we do not  have to worry 20 

about  i t  but  I  am afraid unless i t  is  wi thdrawn we do have to 

worry about i t  because in i t  the appl icant  makes al legat ions 

f i rst ly that  the secretary is  not  author ised to  depose to the 

aff idavi t  and the legal  team is not  author ise to intervene in  

th is matter.   So that  – there are two al legat ions.  
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 One that  and i f  I  may refer you;  do you have i t  before 

you Chai r.  

CHAIRPERSON:   Yes I  do.  

ADV PRETORIUS SC:   I f  you go to paragraph 14 l ine 4 takes 

issue wi th the fact  that  the legal  team is defending this 

appl icat ion.   I t  says:  

“The fact  that  they have instal led themselves 

as my opponents disqual i f ies them from 

performing the funct ions expected of  them 

leading evidence. ”  10 

 Now whether that  is wi thout  meri t  or wi th meri t  is  

something that  we can address.  

 The al legat ion is  made in paragraph 15 that  the 

second respondent has no legal  standing.  

 Then paragraph 23 complains that  the second 

respondent was assisted by the legal  team. 

 Paragraph 28 i t  is  denied that  the second respondent  

that  is the secretary has any author i ty whatsoever to  depose 

to the answering aff idavi t  and is  chal lenged to provide 

author i ty.  20 

CHAIRPERSON:   But  the whole concept of  respondent in 

th is appl icat ion … 

ADV PRETORIUS SC:   Wel l  the second respondent was 

ci ted as a respondent.  

CHAIRPERSON:   Wel l  both the f i rst  respondent and second I  
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d id not  raise this wi th Mr Sikhakhane because i t  d id not  

occur but  at  a pract ical  level  i t  might  not  mean anyth ing you 

know.  My understanding is that  i f  you br ing a review 

appl icat ion for a  – an appl icat ion for recusal  before the 

part icular presiding off icer that  precedent  wi l l  say i t  is not  a  

respondent.    You do not  c i te them as a respondent.   You ci te 

them a respondent when you go on review to set  aside thei r  

decision not  to recuse themselves.    

 Of  course the secretary I  am not  sure… 

ADV PRETORIUS SC:   Wel l  Chai r.  10 

CHAIRPERSON:   Why would – why they would come in.  

ADV PRETORIUS SC:   In essence i f  I  may go on to  

paragraph 82 i t  says:  

“That  nei ther the second respondent – wel l  

the second respondent has no basis or  

author i ty to respond to the recusal  

appl icat ion. ”  

 And then paragraph 89 i t  was nei ther for the second 

respondent nor the legal  team to respond to the recusal  

appl icat ion.  20 

 Chair  the basis – as a matter  of  fact  both the 

secretary and the legal  team have been given instruct ions by 

yoursel f  to deal  wi th the matter  in  the way i t  is being deal t  

and perhaps that  should be placed on record that  may deal  

wi th the si tuat ion.  
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 My fear is that  i f  the si tuat ion is not  deal t  wi th and 

you then rely  on statements made without  author i ty in  the 

answering aff idavi t  and you rely  on submissions placed 

before you by the legal  team then there may be a problem i f  

i t  turns out  that  their  status to deal  wi th the matter before 

you is not  c lar i f ied.  

 So I  raise the matter so that  i t  can therefore be 

clar i f ied ei ther by a statement by yoursel f  that  you d irect  us 

to act  as we have done as you have al ready done as a 

matter of  fact  and clar i fy the matter or Mr Sikhakhane who 10 

says that  we need not  have worr ied about the aff idavi t  can 

just  wi thdraw the al legat ions in the aff idavi t  and we can 

proceed.  But  I  do think the matter needs at tent ion.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   I  do not  want i t  to  be brought  up at  a  

later stage.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Not  having been deal t  wi th.  

CHAIRPERSON:   Yes.   Wel l  I  th ink proceed and Mr 

Sikhakhane wi l l  st i l l  come back and reply so he can indicate 20 

what his posi t ion is.  

ADV PRETORIUS SC :    So then,  do we have your assurance,  

both the secretary,  so I  can rely on the answering aff idavi t ,  

and the legal  team that  we are act ing under your di rect ion? 

CHAIRPERSON :    Yes,  you are.  
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ADV PRETORIUS SC :    Thank you,  Chai r.  

CHAIRPERSON :    H’m.  

ADV PRETORIUS SC :    Chai r,  having l istened careful ly to my 

learned f r iend,  whose submissions before you ranged f rom 

detai led submissions of  fact  and reference to the record, 

through to al legat ions of  pol i t ical  conspiracies and the l ike.  

 Fortunately,  our approach is that  the law wi l l  provide an 

answer.   Fortunately,  in s i tuat ions l ike these,  however 

contested and by whatever ext reme views they may be 

contested on ei ther side,  the law does provide an answer 10 

and we wi l l  deal  wi th i t  by reference to legal  pr inc iples and 

facts.    

 At  the outset  Chair,  l istening to my learned f r iend in  his  

address.   I t  was di ff icul t  where we need to draw the l ine 

between what the case being brought before you for recusal  

was and what the case was not .  

 F i rst  i t  was clear that  – and i t  is necessary to draw that  

l ine because I  th ink in at tempt ing to draw that  l ine and to 

understand where the case of  the appl icant  l ies in respect  of  

that  l ine,  there may be an answer to  th is appl icat ion.  20 

 First ly,  i t  was no indicat ion of  actual  bias.   As I  

understood my learned f r iend.   He did not  say as a matter of  

fact  you are bias.   He did not  doubt  that  – the appl icant  does 

not  doubt  your integr i ty.    

 On the contrary Chai r,  he insis ts that  the recusal  
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appl icat ion is brought precisely because he bel ieves you as 

the Chai r  has the capaci ty and the integr i ty to,  here on out ,  

to hear cont rary arguments and to come to a fai r  decision.  

 In other  words,  you have,  on the version of  the 

appl icant ,  the abi l i ty to be persuaded by argument  by facts 

put  before you notwi thstanding what i t  might  be sa id your 

views have been, as expressed on the record.  

 Secondly Chai r  and crucia l ly,  i t  is not  being al leged that  

at  the end of  the day the Chai rperson wi l l  not  be open to 

persuasion.   That  is not  part  of  the case.    10 

 I t  is not  being a l leged that  you are not  open-minded in 

your approach to the evidence and you may not  been 

persuaded,  in good fai th,  to come to a part icu lar conclusion 

one or another.  

 In fact ,  as we understand the argument,  that  c la im has 

been disavowed.  I t  was unequivocal ly stated in my learned 

f r iend’s address that  there is no al legat ion that  you have 

pre- judged the matter.  

 On the cont rary.   As I  understand the address.   You have 

been reassured that  the appl icant  has no doubt that  you are 20 

able to be even-handed and impart ia l  in your assessment of  

the evidence.  

 The problem is,  says the appl icant :   From what I  have 

seen and heard,  I  have an apprehension that  I  wi l l  not  be 

t reated fai r ly and I  have an apprehension that  my v iews wi l l  
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be rejected and other views wi l l  be accepted in thei r  stead.  

 And that  is something di fferent  Chai r.   That  ser ies of  

submissions and concessions as a matter of  law, takes the 

case below the bar for  a recusal  appl icat ion because that  set  

of  a l legat ions does not  pass the test .  

 The apprehension of  adverse f ind ings,  the react ion to  

comments f rom the record,  is not  re levant  in the assessment  

of  b ias Chai r.    The test  is not  in what you have said.    

 The test  is,  has or wi l l  your conduct  show that  you 

cannot br ing an impart ia l  mind to  bear  on the evidence?  10 

That  is the test .  

 In other words,  before you wi l l  be able to recuse 

yoursel f  Chai r,  you must  be sat isf ied that  you cannot ,  and i t  

has been shown that  you cannot,  and i t  has been al leged 

that  you cannot br ing an impart ia l  mind to bear on al l  the 

evidence,  once you have assessed al l  the evidence. 

 I t  is  not  an enough to say,  for an appl icant  to say:   In my 

possession as a vict im of  a conspiracy,  I  fear.   That  is not  

enough.  And I  wi l l  come to the deta i l  of  that  in due course.  

 So whether a reasonable person might  apprehend that  20 

you might  make adverse f indings,  g iven what you have said 

on the record,  does not  pass the test .    

 So Chai r,  the test  which has been stated in the 

author i t ies is c lear.   I t  is:   Wi l l  you or wi l l  you not  br ing an 

impart ia l  mind to  bear,  a mind open to persuasion by the 
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evidence?  Ul t imately,  Chai r.  

 When you have heard the evidence,  al l  the versions,  

including the vers ions of  the former President .   That  has not  

been al leged and on the papers,  nor do I  understand i t  as 

having been al leged in the argument.  

 So in  the SACCAWU case upon which my learned f r iend 

re l ied Chai r.   I t  was said by the Const i tut ional  Court :  

“Absolute neutral i ty is something of  a shimmer in  

the judicial  context .   This is because judges are 

human.   10 

They are unavoidable the product  of  their  l i f e  

experiences and the perspect ive thus der ived 

inevi table and dist inct ively informed each judge’s 

performance of  his or  her judicial  dut ies but  cal lous 

neut ral i ty which is the standard (of  which is be ing 

demanded of  you Chai r ) ,  stands in contrast  to  

judicial  impart ia l i ty which is the test .    

So impart ia l i ty,  important ly,  is that  qual i ty of  open-

mindedness,  open-minded readiness to persuasion 

wi thout  unf i t t ing adherence to ei ther party or to the 20 

judge’s own predi lect ions,  preconcept ions and 

personal  v iew.   

Impart ia l i ty,  thus,  requi res that  judges wi l l  be able to 

disabuse their  minds of  any i r re levant  personal  

bel ieves of  disposi t ions.”  
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 Again,  not  al leged.   Again,  certain ly not  shown on the 

papers.   And as I  understand my learned f r iend’s argument,  

not  put  before you.  

 So the plan before you Chai r  is not  that  the 

Chairperson’s mind is made up and not  open to persuasion.   

I t  is not  been said to you Chai r  that  what you have said is 

not  open to being persuaded that  you can change your mind.    

 I f  that  is the case,  the test  wi l l  of  recusal  is not  met.   In 

that  case,  there is  no ground of  the reasonable apprehension 

of  bias but  mere ly an apprehension by the appl icant  that  10 

adverse f ind ings may be made against  h im.  

 We wi l l  deal  wi th  the detai l  in rela t ion to the tests and 

where the bar is  and i f  the case put  before you actual ly 

reaches that  bar or not  

 Chai r,  you have before you our wri t ten submissions but  

before going to . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  I  am not  aware that  I  do have.   Are 

they here? 

ADV PRETORIUS SC :    No,  I  am just  to ld you do not  have 

Chai r.   I  presume that  you would have been given.   I t  looks 20 

l ike everybody else has been given.  

CHAIRPERSON :    Do I  have Mr S ikhakhane’s ones as wel l  

because I  saw h im reading f rom a notebook.   I  assumed he 

did not  have any but  I  do not  know.  Mr Sikhakhane,  do you 

have them? 
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ADV SIKHAKHANE :    Chai r,  I  am so sorry.   We do.   Okay.   I  

wi l l  leave a copy for the chai r.  

CHAIRPERSON :    Okay thank you.    

ADV SIKHAKHANE :    Yes,  I  wi l l  leave a copy for the Chai r.  

CHAIRPERSON :    Thank you.   Thank you.   Okay.   Yes,  

Mr Pretor ius.  

ADV PRETORIUS SC :    Thank you,  Chai r.   In the f i rst  

sect ion of  those heads of  argument we summarise what the 

content ions of  the legal  team are in th is matter.  

 The f i rst  point  is that  the burden rests on the appl icant  10 

to show bias or reasonable apprehension of  bias.   I t  is the 

law, as my learned f r iend has conceded, a heavy burden.    

 Secondly Chai r,  the test  for bias is object ive.   I t  is  not  

what the appl icant  fears.   I t  is not  what the appl icant  th inks.   

I t  is what a reasonable observer would reasonable conclude.   

Two hurdles to overcome in relat ion to reasonabi l i ty.  

CHAIRPERSON :    I  th ink SARFU says:   Reasonable,  

object ive and informed.  

ADV PRETORIUS SC :    On the correct  text ,  yes.  

CHAIRPERSON :    Ja,  on the correct . . .  20 

ADV PRETORIUS SC :    So i t  is  a reasonable observer  

. . . [ intervenes]   

CHAIRPERSON :    H’m.  

ADV PRETORIUS SC :    . . .making a reasonable conclusion,  

looking at  the correct  facts.   I t  is not  based on conjecture,  
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conspiracy theories and the l ike.   So i t  is based on correct  

facts and i t  is based on reasonable observat ion and i t  is 

based on reasonable conclus ions made by that  reasonable 

observer f rom those facts.  

 Chai r,  as far as the re lat ionship between the appl icant  

and the Chair  is concerned.   Again,  i t  is not  ent i re ly clear  

what the case has but  pract ical ly speaking,  any rel iance on 

that  grounds seems to have been disavowed notwi thstanding 

the claim in paragraph 15.1 that  you should not  have 

accepted the posi t ion as chai r.  10 

 I t  seems that  the appl icant  has contr ived h is recordal  to  

the histor ical ,  professional  and personal  relat ionship 

between yoursel f  and the appl icant .   There is no al legat ion 

to l ink those c i rcumstances to bias.   Nowhere is  i t  said 

. . . [ intervenes]   

CHAIRPERSON :    I  may have misunderstood Mr Sikhakhane.   

I  got  the impression that  he was not  rely ing on that  but  

maybe he was.   Maybe you should address i t  in case 

. . . [ intervenes]   

ADV PRETORIUS SC :    No,  Chair  I  do not  intend to go into 20 

any detai l .  

CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    S imply to point  out  that  there is no 

al legat ion that  l inks any relat ionship,  professional  or 

personal  to any al legat ion of  bias.    



16 NOVEMBER 2020 – DAY 307 
 

Page 112 of 160 
 

 There is noth ing that  says because you know the former 

President .   Therefore,  you wi l l  be b ias for whatever reasons 

and the l ike.   I t  is just  an al legat ion in the ai r.  

 Ul t imately,  Chai r  the appl icant  re l ies on the record of 

proceedings of  the Commission to date  Fi rst ly,  he complains 

about the select ion of  wi tnesses and says this shows bias.  

 In ora l  submissions before you,  the al legat ion seems to 

have changed somewhat into the order of  wi tnesses because 

I  th ink,  having read the answer ing papers,  i t  must  be 

conceded that  having cal led 257 wi tnesses,  i t  could not  10 

possible be said that  al l  those wi tnesses have been cal led 

according to a predetermined plan or project  Chai r.  

 But  what is worth not ing is that  amongst  those 257 

witnesses that  have been cal led,  is the son of  the former 

president ,  Duduzane Zuma, Ms Dudu Myeni  and others who 

clear ly do not  fa l l  into the category of  wi tnesses that  has 

been put  before you as being a category of  wi tnesses,  and 

we do not  admit  that  for a second Chai r.  

 But  as we wi l l  address you Chai r.   The select ion of  the 

wi tnesses in the order because that  appears to be the 20 

complaint  now that  they record,  is logical ly expl icable by the 

mandate that  you were given.  

 You were told Chai r  to invest igate the al legat ions ca l led 

as relevant  in  the Publ ic  Protector ’s  report .   You were told to  

use the Publ ic Protector ’s report  as your start ing point  and 
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you did that .  

 Having heard those al legat ions,  the scope of  the inquiry  

then,  inevi table,  widened and very,  very ear ly on,  in 2018,  

you approached the former president  for  a version in  respect  

of  the evidence that  have begun to be led.   Without  

explanat ion,  there has been no response to that .  

 Chai r,  then the appl icant  rel ies on the exchanges 

between yoursel f  and the wi tnesses dur ing the course of  

hearings of  the Commission and very select ive passages are 

re l ied on we wi l l  deal  wi th some of  them.  10 

 The appl icant ’s accession reveals two aspects,  however.   

F irst ,  we submit  to you that  there is a lack of  appreciat ion of  

the dut ies of  the Chair  in an inquisi tor ia l  set t ing.    

 I t  is your job Chai r,  not  the job of  the legal  team, to  

interrogate wi tnesses,  to put  versions to them, to make sure 

you understand what thei r  version is and to highl ight  what 

issues of  concern you have,  not  on ly for that  wi tness but  for  

other people observ ing the proceedings who might  or might  

not  be impl icated.   I f  you did not  do so Chai r,  you would be 

fai l ing in your dut ies as Chai r  of  an inquisi tor ia l  proceeding.    20 

 Secondly,  Chai r,  the se lect ion of  passages shows clear ly  

a misreading or a misunderstanding of  the very passages 

re l ied on and we wi l l  go there to show that .   Ul t imately,  there 

is nothing in the record that  remotely approaches bias or a 

reasonable apprehension of  bias.  
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 Put  d i fferent ly Chai r.   I f  the appl icant  hears the 

proceedings or reads the record and conclude that  adverse 

f indings might  at  some future date be date against  h im, that  

is no ground for recusal .  

 And then there is no meri t  in the remaining grounds,  

some of  which were advanced in argument,  press 

statements,  matters related to the medical  admiss ion and the 

l ike and we wi l l  deal  wi th matters related to  the medical  

condi t ion and so-cal led press statements or  press 

conferences which did not  happen.  10 

 Then Chai r,  the appl icant  a lso appears to suggest  that  

you,  somehow, been deal t  harshly or unfair ly because this 

Commission is ins istent  on him appearing to test i fy.  

 Again Chai r,  i t  is important  for al l  to  understand that  th is 

is not  an adversar ial  process such as a cr iminal  t r ia l  or a  

civ i l  t r ia l ,  where i f  a party remains si lent ,  the other party  

wins or the party remains in si lent  might  face a convict ion i f  

i t  is a cr iminal  t r ia l .  

 This is di fferent .   This is a commission of  inquiry.   Here 

the Commission must  deal  comprehensively wi th i ts mandate 20 

and i ts Terms Of  Reference as an inquisi tor ia l  body.   In 

short .   Mr Zuma must be heard and his  version must  be 

considered.   Why this should const i tute bias,  we fai l  to 

understand Chai r.    

 I f  one looks at  page 83 – paragraph 83,  rather Chai r,  of  
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the answering aff idavi t .    

CHAIRPERSON :    That  is d i fferent  f rom – that  page number 

is di fferent  f rom the paginated number.  

ADV PRETORIUS SC :    Yes,  Chair  the Commission 

paginated the papers.   So my learned f r iend,  and al though 

they got  an elect ronic copy,  we have,  for convenience,  both 

been referr ing to paragraphs,  rather than pages.  

CHAIRPERSON :    Oh,  okay.   Okay.  

ADV PRETORIUS SC :    But  i f  I  may fol low that? 

CHAIRPERSON :    Okay.    10 

ADV PRETORIUS SC :    We accept  the fundamental  basis of  

the appl icat ion . . . [ intervenes]   

CHAIRPERSON :    I  am sorry.   I  am trying to locate the 

answering aff idavi t .   Is that  in the . . . [ intervenes]   

ADV PRETORIUS SC :    Sorry,  Chai r.  

CHAIRPERSON :    . . . the red f i le? 

ADV PRETORIUS SC :   Yes,  i t  wi l l  be in the red f i le at  the 

back.  

CHAIRPERSON :    Af ter what – which divider? 

ADV PRETORIUS SC :    Af ter the f i rst  d iv ider,  I  would 20 

imagine and i t  is  a page red 78 Chai r,  i f  that  helps.   But  i t  is 

paragraph 83.   That  is how I  wi l l  refer to both.  

CHAIRPERSON :    Are you able to give me the paginated 

number,  the red numbers? 

ADV PRETORIUS SC :    Yes,  78 Chair.  
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CHAIRPERSON :    78.   Oh, I  thought you said the answering 

aff idavi t .   78 is the appl icant ’s founding aff idavi t .   So I  was 

looking for the wrong . . . [ intervenes]   

ADV PRETORIUS SC :    Sorry,  I  am talking about the 

answering aff idavi t  Chai r.  

CHAIRPERSON :    Ja.  

ADV PRETORIUS SC :    I f  you bear wi th me for a moment? 

CHAIRPERSON :    Okay I  have got  i t .  

ADV PRETORIUS SC :    Sorry,  i f  I  may just  refer you to the 

answering aff idavi t .   I  gave you the incorrect  reference.   My 10 

apologies.    

CHAIRPERSON :    [No audible reply]   

ADV PRETORIUS SC :    What is important  Chair  about  the 

necessi ty . . . [ intervenes]   

CHAIRPERSON :    What is the r ight  page or paragraph? 

ADV PRETORIUS SC :    Page 665 Chai r.  

CHAIRPERSON :    The red numbers? 

ADV PRETORIUS SC :    Red numbers,  665.  

CHAIRPERSON :    No,  Mr Pretor ius.   I  th ink your team did 

not  put  in the answering aff idavi t  here.   I  have got  646 here,  20 

647 and then the next  is 697.   There is something missing.   I  

read i t  last  n ight .   So.  

ADV PRETORIUS SC :    Yes,  Chai r.   The simple thing 

. . . [ intervenes]   

CHAIRPERSON :    But  you can . . . [ in tervenes]   
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ADV PRETORIUS SC :    . . .what  has been raised before and 

you are fami l iar wi th the . . . [ intervenes]   

CHAIRPERSON :    Ja,  I  am fami l iar.   You can read i t .  

ADV PRETORIUS SC :    I t  is not  suff ic ient  for the appl icant  to 

say:   I  have seen several  Rule 3.3.  not ices.   I  have elected 

not  to respond to those not ices.   Because,  he says,  he is not  

impl icated by them.   

 He does not  have to answer,  which is qui te a di fferent  

proposi t ion to the proposi t ion that  we now hear about those 

wi tnesses,  who qui te apart  f rom conspi r ing to harm the 10 

former president ,  have given,  what appears in essence,  a set  

of  fa lse submissions or evidence.    

 But  be that  -  that  cont radict ion is  there for the record 

among others,  they impl icate the former president  or they do 

not .   I f  they impl icate him, as i t  appears to be the very basis 

of  the recusal  appl icat ion,  your comments on that  evidence.    

 Then they should have been deal t  wi th  through 

appl icat ions for cross-examinat ion and to put  the vers ion.   At  

least ,  that  opportuni ty was open to the former president .   He 

could have done so.   He elected not  to do so.  20 

 But  where the former president  does not  have an 

elect ion in relat ion to evidence is when he is summonsed to 

do so,  ei ther in terms of  Regulat ion 10.6 or in response to a 

summons.   

 There is no quest ion of  an elect ion and your reason for  
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cal l ing the former president  is mani fest  and i t  is necessi tated 

by your mandate Chai r.   You have to hear his vers ion.   I t  is  

necessary for you to properly complete your work.    

 There is no bias in  that  approach Chai r.   You are 

obl iged,  wi th respect ,  to do everything wi thin your power,  

lawful ly wi thin your  power to compel the presence of  the – 

the appearance of  the former president  and to hear his 

evidence.  

 Chai r,  i f  I  may turn now to the wri t ten submissions and 

go immediately to  the legal  pr incip les which I  have averted 10 

to in the int roduct ion and my learned f r iend has rel ied upon 

the South Af r ican Rugby Footbal l  Union case which is a 

binding and clear ly set  of  pr incip les.  

 The test  is h ighl ighted in paragraph 14.    

“The quest ion is  whether a reasonable,  ob ject ive  

and informed person would on the correct  facts. . .  

 I  am sorry Chai r.   Do you have i t?  Paragraph 14? 

CHAIRPERSON :    I  have got  i t  ja.  

ADV PRETORIUS SC :    Yes.  

“The quest ion is  whether a reasonable,  ob ject ive  20 

and informed person would on the correct  facts,  

apprehend that  the judge has or wi l l  not  br ing an 

impart ia l  mind to  bear on the adjudicat ion of  the 

case.   That  is a  mind open to persuasion by the 

evidence and the submissions of  counsel . ”  
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 Whatever you say and whatever prima facie  v iews you 

may held,  not  the test .   The test  is whether,  at  the end of  the 

day,  you are st i l l  capable of  being persuaded and you have 

an open mind in that  regard.  

 That  test  is establ ished against  the background of  the 

presumpt ion.   We deal  wi th that  in  paragraph 15,  the I rv in 

and Johnson  case,  SACCAWU and I rv in and Johnson .    

 Again,  my learned f r iend rel ied upon that ,  the decision 

of  the Const i tut ional  Court .   The f i rst  po int  is that :  

“ In consider ing an appl icat ion for recusal ,  the court  10 

as a start ing point  presumes that  judicial  off icers 

are impart ia l  in ad judicat ing complaints. ”  

 I t  that  presumpt ion that  must  now be displaced.   F irst ly  

by al legat ions and secondly by a convincing argument that  

you Chair  wi l l  not  reta in  an open mind.   We do not  th ink that  

that  submission has been made at  al l .  

 The second is that”  

“ Impart ia l i ty  does not  entai l  absolute neut ral i ty.   

That  is rather the qual i ty of  open-minded readiness 

to persuasion. ”  20 

 So i f  no case has been made out  or you remain 

unconvinced Chai r  that  you cannot be persuaded, you do not 

have a discret ion.   You may not  recuse yoursel f  par t icular ly  

in these ci rcumstances.  

 There is a double requi rement of  reasonableness.    
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“Not  only must  the person apprehending bias be a 

reasonable person but  the apprehension i tse l f  must  

be in the ci rcumstances reasonable. ”  

 In other words,  i ts object ive on two grounds.   F irst ly,  

object ively speaking,  there must  be an apprehension of  bias,  

not  subject ively speaking.   Not  based on – and we wi l l  show 

i ronical ly subject ive bias – but  based on object ive correct  

facts.  

 And secondly,  that  apprehension must  also pass the test  

of  reasonableness.   We deal  in the next  sect ion Chai r  wi th 10 

the presumpt ion of  impart ia l i ty.    

 And in paragraph 19.2 of  the heads we say that  that  

presumpt ion is not  easi ly d is lodged.   What the case has said 

is that  i t  requires cogent and convincing evidence for  that  

presumpt ion to be rebut ted.    

 Then we make the point  in paragraph 21 Chair  that  

impart ia l i ty does not  entai l  absolute neutral i ty.   Impart ia l i ty  

does not  require absolute neut ra l i ty but  rather an open-

mined readiness to persuasion.  

 So Chai r,  a judge can have views.   A judge can express 20 

those views.   That  is  not  the rest .   As long as that  judge is 

capable of  being persuaded to a contrary view or to  his own 

view, that  passes the test  and defeats any rel iance on bias 

or presumed b ias.  

 So the Const i tut ional  Court  in SACCAWU  emphasised:  
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“Cal lous neutral i ty stands in contrast  to judic ia l  

impart ia l i ty.   Impart ia l i ty is that  qual i ty of  open-

mined readiness to persuasion.   Impart ia l i ty 

requi res,  in short ,  a mind open to persuasion by the 

evidence and submissions of  counsel . ”  

 And what the ext racts of  the record show Chai r  is  

precisely that .   You ra ise a concern,  you raise your 

interpretat ion on the evidence.   You might  even say:   I  might  

re ly on this evidence or I  might  rely on the view.  What do 

you say? 10 

 And th is is where you role Chai r  as an inquisi tor comes 

in.   I t  is your obl igat ion not  to  remain si lent .   You are not  an 

empire who says out  or not  out .   That  is not  your job.  

 Your job Chai r  is to raise.   You are the invest igator,  not  

the legal  team.  The legal  team is  there to assist  you.   I t  is  

your  job,  i f  I  may say wi thout  presumpt ion Chai r  but  th is i s  

for the purposes of  the argument,  not  a lecture.    

 You may say Chair  that  I  should remain si lent .   I  must  

hear the opposing part ies and there are no opposing part ies 

in th is matter and I  must  be – I  must  decide who is r ight  and 20 

who is wrong.    

 That  is not  what an inqui ry is about .   I t  is your  job 

Chai r,  wi th respect ,  to invest igate.   To ask quest ions,  to  

in te r rogate ,  to  tes t  ve rs ions,  to  pu t  cont rary  vers ions to  

ra ise  your  concerns and you have done no more  than tha t .  
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 Cha i r,  then in  the  next  sec t ion  we dea l  w i th  the  

doub le  requ i rement  o f  reasonab leness and we ta l k  about  

the  tes t  fo r  recusa l  be ing  ob jec t i ve  in  two respec ts .   I t  i s  

the  reasonab le  observer  mak ing  a  reasonab le  conc lus ion  

on  a l l  the  co r rec t  fac ts .  

 So mere  apprehens iveness on the  par t  o f  a  l i t i gant  

tha t  a  judge w i l l  be  b iased,  even  a  s t rong ly  and honest ly  

fe l t  anx ie ty  i s  no t  enough and what  you have befo re  you,  

Cha i r,  and we w i l l  show tha t  by  re ference to  the  papers  i s  

a  huge ly  sub jec t i ve  assessment  o f  what  has occur red  in  10 

the  submiss ion .  

 So what  the  law does,  i t  imposes on the  fears  and  

apprehens ions o f  an  ind i v idua l  l i t i gant  in  an  adversa r ia l  

contex t  o r  any  w i tness in  th is  contex t ,  i t  imposes 

enormat ive  assessment .   I t  says  your  fear  –  your  

apprehens ion  must  be  tes ted  aga ins t  two ob jec t i ve  

requ i rements  o f  reasonab leness based on the  fac ts .   I t  

must  be  a  reasonab le  pe rson,  no t  you,  and i t  must  be  a  

reasonab le  assessment .  

 Cha i r,  then we go to  the  app l i ca t ion  o f  th is  tes t  in  20 

the  contex t  o f  the  Commiss ion  and we make the  po in t  in  

parag raph 29,  to  wh ich  I  have a l luded,  tha t  the  Commiss ion  

is  a  jud ic ia l  commiss ion ,  i t  shou ld  no t  be  confused w i th  

adversar ia l  cour t  p roceed ings.   Th is  i s  no t  a  cour t  o f  law,   

tha t  i s  s ta t ing  the  obv ious,  Cha i r.   I t  i s  impor tan t  to  
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unders tand –aga in  perhaps so  tha t  th is  a rgument  and what  

your  du t ies  are  can be unders tood  in  the  pub l i c  eye ,  Cha i r,  

here  there  is  no  d ispute  b rought  be fore  you by  a  par t y  in  

an  adverse  re la t ionsh ip  w i th  another  par ty.   There  is  no  

case presented to  you wh ich  one par t y  seeks to  p rove and 

the  o ther  par t y  seeks to  cont rad ic t .  

 So your  j ob ,  Cha i r,  in  tha t  s i tua t ion  m ight  be  to  s i t  

back and l i s ten  to  the  par t ies  to  we igh  up the  ev idence led  

and the  case put  be fore  you by  e i the r  par t y  and to 

de termine who i s  r igh t  o r  wrong,  no t  the  s i tua t ion  here  a t  10 

a l l .   Your  s i tua t ion ,  Cha i r,  i s  as  the  main  i nqu is i to r  and,  in  

fac t ,  the  on ly  inqu is i to r,  to  d ig  deep in to  the  vers ions o f  the  

par t ies  and to  make sure  tha t  the  pub l i c  ou t  there  know 

what  the  concerns are  tha t  need to  be  addressed  in  th is  

Commiss ion .  

 So,  Cha i r,  when a  par ty  remains  s i len t  in  a  c iv i l  t r ia l  

the  o ther  s ide  m ight  w in .   When a  par ty  remains  s i len t  in  a 

c r im ina l  t r ia l ,  a  conv ic t ion  m ight  fo l low.   You have been 

inv i ted  by  the  fo rmer  Pres ident ,  Cha i r,  to  make whatever  

f ind ings you dete rmine in  the  face  o f  fa i lu re  to  answer  the  20 

vers ions pu t  imp l ica t ing  the  fo rmer  Pres ident .  

 But  tha t  inv i ta t ion  is  no t  good enough.   The ve rs ion  

must  be  pu t  be fo re  you before  you can say I  have done my 

job  comprehens ive ly.   I t  wou ld  be  ent i re l y  second p r ize  fo r  

you to  accept  ev idence in  the  absence o f  counter  ev idence  
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f rom the  very  pe rson who c la ims tha t  he  is  a t  the  cent re  o f  

the  a l legat ions.  

 So,  Cha i r,  your  job  wou ld  then be in  the  inqu is i to r ia l  

p rocess to  uncover  the  t ru th ,  hav ing  heard  a l l  the  vers ions 

so  the  pub l i c  can be sa t is f ied  tha t  the  recommendat ions  

you make to  the  Pres ident ,  wh ich  are  no t  b ind ing ,  by  the  

way,  bu t  the  recommendat ions u l t imate ly  tha t  you make to  

the  Pres ident  can res to re  some pub l i c  conf idence in  the 

ins t i tu t ions  and p rocesses o f  government  as  a  who le .  

 So,  cha i r,  accord ing  to  the  au thor i t ies ,  the  10 

Commiss ioner  -  and I  am re fer r ing  to  the  Cor rup t ion  Watch  

Arms Procurement  case where  the  cour t  la id  down qu i te  

ex tens i ve l y  the  du t ies  o f  a  Commiss ion  o f  Inqu i ry.   The  

Commiss ion  has du ty  to  square ly  tes t  the  verac i t y  o f  the 

ev idence before  i t  ra ther  than  ask ing  on ly  per iphera l  

quest ions.   You cannot  remain  s i len t  as  en jo ined in  

a rgument ,  Cha i r.   I t  must ,  sub jec t  the  account  o f  imp l ica ted  

persons,  to  r igorous sc ru t iny  in  an  a t tempt  to  a r r i ve  a t  an  

accura te  se t  o f  f ind ings.   There  is  no t  one but  there  are  

hundreds o f  examples  o f  tha t  happen ing  in  th is  20 

Commiss ion .  

 The same app l ies  to  w i tnesses who accuse o thers ,  

the i r  vers ion  mus t  be  tes ted .   I f ,  Cha i r,  you are  concerned  

tha t  a  w i tness be fore  you has g i ven c lear  and conv inc ing  

ev idence,  there  is  no th ing  wrong,  in  fac t  i t  i s  p robab ly  your  
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du ty  to  say so  as  a  mat te r  o f  concern  fo r  o the rs  who might  

be  imp l ica ted  by  those w i tnesses ,  so  they are  a le r ted  to  

the  fac t  tha t  they need to  come and g ive  cont rad ic to ry  

ev idence.  

 So,  Cha i r,  when the  Cha i rpe rson p laces on  reco rd  

h is  unders tand ing  o f  the  impor t  o f  the  ev idence,  bo th  fo r  

the  w i tness and fo r  imp l ica ted  or  concerned par t ies ,  he  is  

ac t ing  en t i re ly  appropr ia te ly,  pa r t i cu la r ly  in  an  inqu is i to r ia l  

contex t .  

And i t  may we l l  go  fu r ther,  Cha i r,  you may have an 10 

ob l iga t ion  to  do  so  wh ich ,  i f  you  fa i l ,  may lead to  quest ions  

be ing  asked about  the  p ropr ie t y  o f  the  Commiss ion ’s  

p roceed ings.  

So,  Cha i r,  a l though the  tes t  fo r  recusa l  remains  the  

same,  whether  th is  i s  an  adversa r ia l  t r ia l  o r  a  Commiss ion  

o f  Inqu i ry,  the  app l i ca t ion  o f  the  tes t  must ,  accord ing  to  the 

au thor i t ies ,  take  p lace or  take  account  o f  the  spec i f i c  

ins t i tu t iona l  se t t ing  o f  a  Cha i rperson in  a  Commiss ion  

wh ich  is  d i f fe ren t  f rom tha t  o f  a  judge in  cour t .  

Cha i r,  I  am not  go ing  to  dea l  w i th  the  a l legat ions in  20 

re la t ion  to  the  re la t ionsh ip  be tween the  par t ies ,  I  accept  

what  my learned  f r iend says about  the  purpose fo r  wh ich  

those a l legat ions are  made in  the  found ing  a f f idav i t .  

But ,  Cha i r,  f rom paragraphs 36 to  parag raph 47 the  

issues are  dea l t  w i th  in  de ta i l  and o f  course  i t  bears  
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ment ion  tha t  a l l  the  c i r cumstances  re la t ing  to  the  persona l  

re la t ionsh ip  were  in  p lace  long be fore  you were  appo in ted  

to  your  cur ren t  pos i t ion  as  Depu ty  Ch ie f  Jus t ice  or  even 

before  you were  appo in ted  to  the  bench,  Cha i r.  

Then,  Cha i r,  the  nub o f  the  compla in t  g iv ing  r i se  to  

the  c la im fo r  your  recusa l  i s  dea l t  w i th  in  parag raph  48 and 

fo l low ing.   The app l i cant  says f i rs t  the  se lec t ion  o f  the 

Commiss ion ’s  w i tnesses exh ib i t s  b ias  and I  must  cor rec t  

tha t  because f rom my learned f r iend says,  g ives  r i se  to  an  

apprehens ion  o f  b ias  and i t  i s  no t  jus t  the  se lec t ion  or  no t  10 

the  se lec t ion  per  se  bu t  the  orde r  in  wh ich  the  w i tnesses  

were  ca l led .  

Second ly,  the  Commiss ion  has a l leged ly  igno red  

Mur  Zuma’s  tes t imony.  

Th i rd ly,  the  Cha i rperson has made pre jud ic ia l  

comments  aga ins t  Mr  Zuma.  

Four th ly,  Mr  Zuma was t rea ted  unfa i r l y  dur ing  h is  

appearance befo re  the  Commiss ioner.  

F i f th ly,  the  Cha i rpe rson doubted  Mr  Zuma’s  bona  

f ide  as  regard ing  h is  i l l  hea l th ,  and   20 

S ix th ly,  the  Cha i rperson ’s  p ress  s ta tements  

concern ing  the  app l i cant  a re  jus t i f ied  and exh ib i t  b ias .   

That  i s  a  very  rough and broad summary bu t  inc luded in  

parag raph 48.3  are  the  comments  ra ised in  the  found ing  

a f f idav i t  and ou r  submiss ion  is  tha t  these grounds fo r  
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recusa l  a re  s imp ly  w i thout  mer i t .   Even i f  tak ing  

cumula t ive ly  no  reasonab le  person wou ld  apprehend b ias  

when observ ing  the  conduct  and record  o f  the  Commiss ion .  

We dea l  in  pa ragraph 50,  Cha i r,  under  the  next  

head ing  w i th  the  issue o f  se lec t i on  o f  w i tnesses.   The  

a l legat ion  is  apparent ly  tha t  the  Commiss ion  has exh ib i ted  

b ias  in  –  or  ra i sed an apprehens ion  o f  b ias  in  i t s  se lec t ion  

o f  w i tnesses and tha t  was qua l i f ied  th is  morn ing  to  the 

ex ten t  tha t  the  a l legat ions appears  to  be  tha t  the  order  in  

wh ich  these w i tnesses were  ca l led  ra ises  an  apprehens ion  10 

o f  b ias  and o f  course  tha t  concess ion  o f  necess i ty  had to  

be  made.   I t  was po in ted  out  in  the  answer ing  a f f idav i t  tha t  

257,  no t  9 ,  w i tnesses have been ca l led  and amongs t  those  

w i tnesses are  those who cou ld  hard l y  have been  sa id  to  

have he ld  the  type o f  v iew tha t  the  app l i cant  and h is  lega l  

rep resenta t i ves  p in  on  the  w i tnesses who have g ive  

ev idence in  the  ca tegory  compla ined o f .  

Cha i r,  the  f i rs t  answer  to  tha t  p ropos i t ion  i s  tha t  

you have done no more  than execute  your  mandate .   You 

were  g iven the  repor t  o f  the  Pub l ic  Pro tec to r,  you were  to ld  20 

to  invest iga te  the  a l legat ions o f  the  w i tnesses who gave 

ev idence before  the  Pub l i c  Pro tec tor,  to  use the  repor t  as  

your  s ta r t ing  po in t  and you d id  no t  more  than hear  the  

w i tnesses who -  hear  many o f  the  w i tnesses who fe l l  in to 

tha t  ca tegory  and then began to  exp lore  the  ev idence 
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a r i s ing .  

Second ly,  Cha i r,  you are  dea l ing  w i th  a l legat ions o f  

s ta te  capture ,  cor rup t ion  and f raud   I t  i s  necessary  fo r  you,  

w i th  respect ,  Cha i r,  as  an  inqu is i to r,  to  unders tand those  

a l legat ions,  you must  hear  what  those a l legat ions  about ,  

you cannot  make any presumpt ions as  what  those  

a l legat ions are  about ,  you cannot  re ly  on  ex terna l  sources,  

p ress  repor ts ,  what  peop le  may say ou t  there ,  you need to  

hear  f i rs t  hand and you have done tha t ,  Cha i r.  

The log ic  beh ind  the  Commiss ion ’s  work  i s  a lso  10 

c lea r.   Wi tnesses who g ive  ev idence before  the  

Commiss ion  were  in i t ia l l y  a t  leas t  ident i f ied  by  the  

invest iga to rs  i n  consu l ta t ion  w i th  the  lega l  team and f ina l l y  

de termined by  yourse l f .   You g ive  d i rec t ions as  to  who  

shou ld  be  ca l led  to  tes t i f y  and w i tnesses who come before  

the  Commiss ion  are  those tha t  a re  ca l led  upon to  tes t i f y  

a f te r  invest iga t ion  and those vo lun tar i l y  come fo rward  to  

tes t i f y.   I ron ica l l y,  the  fo rmer  Pres ident  has no t  o f fe red  

h imse l f  to  g ive  ev idence a t  any  s tage le t  a lone  a t  the  

beg inn ing  s tages o f  the  inqu i ry.  20 

In  paragraph 53 we po in t  ou t  tha t  amongst  the  257 

w i tnesses,  exc lud ing  Mr  Zuma,  tha t  have presented  

ev idence before  the  Commiss ion  inc lud ing  Mr  Duduzane  

Zuma.   There  is  no  compla in t  tha t  he  was unfa i r l y  t rea ted ,  

a t  leas t  tha t  we  know o f .   Ms Dudu Myen i ,  Ms Nomvulo  
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Mokanyane,  Mr  Mosebenz i  Zwane,  Mr  Des van Rooyen,  Mr  

R ichard  Ba loy i .   That  i s  a  p re l im inary  l i s t .   There  are  many  

o thers  who cannot  a t  a l l  be accused on whatever  

consp i ra to r ia l  bas i s  o f  be long ing  to  a  ca tegory  o f  

w i tnesses des igned to  fu r ther  the  a ims o f  a  po l i t i ca l  

p ro jec t .  

Second ly,  Cha i r,  what  appears  to  have been ignored  

are  the  repeated ca l l s  made  by  the  Cha i r  o f  the  

Commiss ion  to  the  pub l i c  fo r  peop le  to  come fo rward  and  

g ive  ev idence.   You have not  sa id  those tha t  be l ieve  in  th is  10 

po l i t i ca l  p ro jec t  and consp i racy  p lease come fo rward ,  you 

have made i t  qu i te  c lea r  tha t  anybody who has any  

in fo rmat ion  f rom the  h ighest  o f f i ce  to  the  most  humble  

o f f i ce  shou ld  come fo rward  to  ass is t .   You have sa id  tha t  

no t  once but  many,  many t imes and you have expressed on  

occas ion  your  d isappo in tment  tha t  there  has appeared to 

be  a  re luc tance on the  par t  o f  some to  come fo rward .  

Cha i r,  in  the  fo l low ing paragraphs a t  page 15 and 

fo l low ing,  we dea l  w i th  the  spec i f i c  contex t  wh ich  must  be  

no t i f ied  in  accordance w i th  the  au thor i t ies  or  must  be  20 

noted in  acco rdance w i th  the  au thor i t ies  tha t  the  person  

aga ins t  whom b ias  i s  a l leged must  be  judged in  the  contex t  

w i th in  wh ich  tha t  person ac ts .   In  o ther  words,  in  th is  case,  

in  inqu is i to r ia l  p roceed ings and the  au thor i t ies  we quote  a t  

parag raph 56 and fo l low ing.   In  shor t ,  Cha i r,  as  
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Cha i rperson you  are  ob l iged to  be  more  inqu i r ing  than a  

judge wou ld  be  in  an  adversar ia l  se t t ing .  

 So,  Cha i r,  in  paragraph 58 we re fer  to  The S tandard  

Bank case,  a  judgment  o f  the  Supreme Cour t  o f  Appea l  

wh ich  says tha t  a  sup ine  approach -  in  o ther  words,  the  

s i len t  umpi re  approach towards l i t iga t ion  by  jud ic ia l  o f f i cer  

i s  no t  jus t i f iab le  e i ther  in  te rms o f  the  fa i r  t r ia l  requ i rement  

o r  in  the  contex t  o f  resources.  

 Cha i r,  in  paragraph 58,  the  Berner t  and Absa Bank 

case,  the  fo l low ing was sa id  by  the  Const i tu t iona l  Cour t :  10 

Jud ic ia l  o f f i ce rs  w i l l  pu t  quest ions to  counse l  o r  

the i r  lega l  representa t i ves  based on those 

impress ions. ”  

In  o ther  words,  impress ions tha t  you may fo rm or  you may  

have been reques ted to  fo rm.  

“ . . .and thereby p rov ide  l i t igants  w i th  the  oppor tun i ty  

to  rebut  any cor rec t  impress ion  fo rmed.   Th i s  does  

not  g ive  r i se  to  a  reasonab le  apprehens ion  o f  b ias . ”  

S imply  pu t ,  Cha i r,  i f  you  ga in  an  impress ion  or  you a re  

asked to  accept  an  impress ion  and you express tha t ,  tha t  20 

does not  mean  tha t  there  is  o r  can be a  reasonab le  

apprehens ion  o f  b ias .  

 So i t  i s  no t  b ias  f o r  a  judge to  say what  he  has been  

asked to  th ink .   I t  i s  no t  b ias  fo r  a  judge to  say what  in  the  

course  o f  a  t r ia l  he  is  th ink ing .   I t  i s  on ly  b ias  when he 
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shows he can never  change h i s  m ind and he is  open to  

persuas ion .   But ,  Cha i r,  the  ve ry  reason you ra i se  those  

issues is  to  inv i te  persuas ion  and  cont ra ry  v iews and tha t  

i s  c lear  f rom the  record .   That  rea l l y  i s  the  crux  o f  the  

case,  Cha i r,  because tha t  bar  has no t  –  o r  tha t  hurd le  had 

not  been passed.  

 So,  Cha i r,  we expand on tha t  no t ion  o f  a  judge  

inqu is i to r ia l  lega l  sys tems or  in  an  inqu i ry  o f  th is  na ture .   

In  an  inqu is i to r i a l  lega l  sys tem –  and th is  i s  an  inqu is i to r ia l  

p rocess,  Cha i r,  the  judge takes the  lead.   Counse l ,  lega l  10 

rep resenta t i ves  a re  there  to  ass is t  and ask  quest ions la te r  

no t  in  the  beg inn ing .  

 So,  Cha i r,  i t  i s  pe rhaps su rpr i s ing  tha t  the  app l i cant  

can re ly  on  the  passages tha t  have been re l ied  upon in  the 

found ing  a f f idav i t  to  show b ias  ra ther  than a  t ru th  seek ing  

exerc ise  and a t  somet imes a  fo rce fu l  t ru th  seek ing  

exerc ise  where  you ra i sed issues and you ins i s ted  on  

answers .  

 So the  ac t ive  quest ion ing  o f  w i tnesses,  the  tes t ing  

o f  p ropos i t ions ,  the  prov i s iona l  acceptance o f  p ropos i t ions  20 

is  par t  o f  your  du t ies ,  w i th  respect .  

 Cha i r,  we have searched in  va in  fo r  any d isp lay  o f  

host i l i t y  as  a l leged towards Mr  Zuma in  any  pub l i c  

comment  tha t  you might  have made.   There  is  no t  unk ind  

pub l i c  comment  tha t  you have made  and in  any event  i t  
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wou ld  have to  be  shown tha t  those comments ,  whatever  

they were ,  rendered you incapab le  o f  ma in ta in ing  an  

impar t ia l  m ind and tha t  i s  no t  pa r t  o f  the  a l legat ions tha t  

you have to  dea l  w i th .  

 So,  Cha i r,  i t  i s  d i f f i cu l t  no t  to  conc lude tha t  the  rea l  

reason the  app l i cant  i s  be fore  you in  th is  app l i ca t ion  is  

tha t  he  has an  apprehens ion  tha t  there  m ight  be  f ind ings  

aga ins t  h im.   Tha t  i s  dea l t  w i th  in  the  SARFU case,  Cha i r,  

and paragraph 71  o f  our  heads where  i t  sa id :  

“ I t  needs to  be  sa id  loud ly  and c lear ly  tha t  the 10 

ground fo r  d isqua l i f i ca t ion  is  a  reasonab le  

apprehens ion  tha t  the  jud ic ia l  o f f i cer  w i l l  no t  dec ide  

the  case impar t ia l l y  o r  w i thout  p re jud ice  ra ther  than 

tha t  he  w i l l  dec ide  the  case adverse ly  to  one par ty. ”  

There  is  a  fea r  tha t  th ings a re  no t  go ing  too  we l l  bu t  the  

ev idence is  mount ing ,  bu t  tha t  ev idence seems to  be  

conv inc ing ,  even i f  you say tha t ,  Cha i r,  tha t  i s  no t  enough.   

I t  i s  the  absence o f  an  impar t ia l  o r  p re jud iced  absent  

approach to  a l l  tha t  ev idence.  

 So the  tes t  fo r  recusa l ,  accord ing  to  Berner t  in  the  20 

Const i tu t iona l  Cour t  does not  permi t  a  d isgrunt led  l i t igant  

to  successfu l l y  compla in  o f  b ias  s imp ly  because the  

jud ic ia l  o f f i cer  has ru led  aga ins t  h im or  her,  i t  i s  s t i l l  l ess ,  

sa id  someth ing  i n  re la t ion  to  ev idence tha t  m ight  no t  s i t  

we l l  w i th  the  par t i cu la r  compla inant  concerned.  
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 Cha i r,  you have made no f ind ings in  re la t ion  to  wha t  

some may ca l l  a  po l i t i ca l  p ro jec t  nor  have you expressed  

any v iew in  tha t  regard .   You have made no f ind ing  in  

re la t ion  to  a  consp i racy.   We can assure  the  app l i cant ,  

a l though I  do  no t  want  i t  to  go  too  fa r  in to  what  the  

invest iga to rs  do ,  because the  regu la t ions prec lude tha t ,  

tha t  fo l low ing in  the  ev idence o f  the  fo rmer  Pres ident  a t  

the  las t  hear ing  in  Ju ly  o f  las t  year  ex tens i ve  s teps were  

taken by  the  invest iga tors  to  take  s ta tements  in  regard  to  

the  ev idence g i ven by  the  fo rmer  Pres ident  on  the  f i rs t  day.   10 

Not  on ly  tha t ,  there  has been  response f rom cer ta in  

w i tnesses imp l ica ted  by  tha t  ev idence who have come 

fo rward  and g i ve  ev idence.   That  i s  a  mat te r  in  p rocess.   I  

do  no t  want  to  go  in to  too  much deta i l  bu t ,  Cha i r,  the  

mat te r  has been dea l t  w i th  and is  be ing  dea l t  w i th ,  as  we  

must ,  Cha i r.  

 Second ly,  Cha i r,  the  app l i cant  has  no t  been s ing led  

ou t  by  the  Commiss ion  fo r  any  spec ia l  t rea tment .   I f  

any th ing ,  he  may compla in  tha t  he  has been g iven  

favourab le  t rea tment  and t rea ted  gent ly.   There  is  no  doubt  20 

tha t ,  as  my lea rned f r i end concedes,  tha t  the  pe r fo rmer  

Pres ident  i s  cent ra l  to  the  work  o f  the  th is  Commiss ion  and 

any potent ia l  f ind ings and tha t  i s  why,  Cha i r,  you want  to  

hear  h is  ev idence and tha t  i s  why  you have ca l led  fo r  tha t  

ev idence whether  in  wr i t ten  or  verba l  fo rm th roughout ,  
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pers is ten t ly  and f rom the  la t te r  pa r t  o f  2018. .  

 We sent  ou t  in  paragraph 76.1  the  reasons why Mr  

Zuma’s  ev idence is  so  impor tan t  to  th is  Commiss ion ,  we do  

not  need to  repeat  them,  they have been s ta ted  many  

t imes.  

CHAIRPERSON:    I  wanted to  say someth ing ,  Mr  Pre tor ius ,  

bu t ,  as  I  say,  i t  is  more  fo r  Mr  S ikhakhane to  hear  so  tha t  

when he comes  back,  when he  rep l ies ,  he  has  thought  

about  i f  he  needs  to  th ink  about  i t  and he can dea l  w i th  i t .    

 Wel l ,  Mr  S ikhakhane has sa id  tha t  the  case is  no t  10 

tha t  o f  b ias ,  as  such,  i t  i s  apprehens ion  o f  b ias  bu t  o f  

course  I  th ink  some cor respondence –  and I  do  no t  know 

whethe r  the  a f f idav i t  as  we l l ,  bu t  i t  i s  some 

cor respondence suggested,  as  I  read i t ,  tha t  i t  i s  b ias  and I  

was concerned  –  and o f  course  the re  was some 

cor respondence,  I  th ink  tha t  he  was ta lk ing  about  

p redete rmined outcome and th ings l i ke  tha t  and  I  was  

th ink ing ,  you know,  i f  you  are  –  i f  I  am b iased aga ins t  a  

par t i cu la r  w i tness and tha t  w i tness has been g i ven 3 .3  

no t ices  and has e lec ted  not  to  cha l lenge the  ev idence o f  20 

w i tnesses who imp l ica te  o r  may be  sa id  to  imp l ica te  h im,  i f  

I  am b iased aga ins t  tha t  w i tness,  seems to  me the  eas ies t  

way wou ld  be  no t  to  ins is t  tha t  tha t  w i tness shou ld  come 

but  to  say okay,  jus t  take  a l l  the  ev idence aga ins t  tha t  

w i tness because  o f  course  my f ind ings when he has no t  
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b rought  h is  ev idence to  pu t  h is  s ide  o f  the  s to ry,  tha t  i s  

go ing  to  based on tha t .   But  when you want  to  hear  a l l  

s ides,  one wants  to  we igh  eve ry th ing  so  tha t  you  do not  

make f ind ings based on jus t  one s ide  o f  w i tnesses,  I  wou ld  

have thought  tha t  i t  wou ld  be  seen  as  somebody who rea l l y  

wants  to  hear  a l l  s ides be fo re  mak ing  a  f ind ing  ra ther  than  

say we l l ,  you  got  a  change to  cha l lenge th is  ev idence,  you  

have e lec ted  not  to  cha l lenge,  so  i t  i s  f ine ,  we w i l l  go  

ahead w i th  the  w i tnesses who have  g iven ev idence.   So but  

based on Mr  S ikhakhane ’s  submiss ions,  I  th ink  tha t  may  10 

have fa l len  away,  bu t  he  m ight   be  ab le  to  say someth ing .  

ADV PRETORIUS SC:    Yes,  Cha i r.   In  fac t ,  Cha i r,  i f  you 

were  a  j udge in  a  t r ia l  you cou ld  adopt  tha t  a t t i tude,  you 

cou ld  say i f  in  th is  c i v i l  t r ia l  the  de fendant  does not  want  to  

g ive  ev idence as  an  umpi re  o f  the  contes t  tha t  I  see  

p lay ing  ou t  be fore  me,  I  am ent i t led  to  dec ide ,  you wou ld  

no t  in  o rd inary  c i rcumstances be ent i t led  to  fo rce  a  par t y  to  

g ive  a  vers ion  be fore  you,  I  s t ress  in  o rd ina ry  

c i rcumstances.  But  the  approach tha t  you have adopted is  

no t  because,  w i th  g reat  respect ,  Cha i r,  you are  n ice  person 20 

or  you  are  a  fa i r  person,  i t  i s  because you have to .   In  an  

inqu is i to r ia l  s i tua t ion  you have  to ca jo le ,  compel ,  do  

whatever  you have to ,  to  conc lude  your  mandate  because,  

qu i te  f rank ly,  w i thout  a l l  the  ev idence,  the  f ind ings tha t  you  

w i l l  make u l t imate ly  must  be  appropr ia te ly  qua l i f ied  and i f  
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someone i s  keen to  see th i s  Commiss ion  work ,  tha t  person  

shou ld  be  knock ing  a t  you r  door  pers i s ten t ly  to  say  I  have  

a  vers ion ,  I  have fac ts ,  I  want  to  pu t  them comple te l y  

be fore  you and I  want  to  dea l  w i th  a l l  the  ev idence  o f  th is  

consp i racy  aga ins t  me.    

And w i th  respect  to  the  fo rmer  Pres ident ,  the  

impress ion  be ing  p laced before  you is  tha t  he  does seek to  

coopera te .   Wel l ,  tha t  i s  no t  the  h is to ry  o f  the  fac ts  be fore  

you,  Cha i r,  and  those have been se t  in  the  summons 

app l i ca t ion  as  summar i sed in  pa ragraph 77 where  we are  10 

now.   You asked r igh t  a t  the  beg inn ing  o f  the  p roceed ings  

o f  the  Commiss ion  in  re la t ion  to  the  ve ry  f i r s t  w i tnesses,  

Mr  Zuma,  p lease g ive  me your  wr i t ten  response to  the 

ev idence o f  Ms Mento r  and Mr  Maseko,  you have  not  go t  

tha t  response.   You have asked aga in ,  p lease can I  have 

tha t  response?  You have not  been favoured  w i th  a 

response or  an  exp lanat ion  fo r  the  fa i lu re  to  g ive  the  

response.  

In  Ju l y  o f  2019 an under tak ing  was made tha t  you 

wou ld  rece ive  a  response to  the  areas o f  in te res t  20 

document .   You were  to ld  today tha t  we l l ,  there  were  Cov id  

d i f f i cu l t ies  and  there  were  d i f f i cu l t ies  in  re la t ion  to  

a t to rneys be ing  changed.   I  am a f ra id ,  Cha i r,  tha t  

exp lanat ion  has never  been pro f fe red  befo re  you  except  

today when the  fo rmer  Pres ident  is  fac ing  summons and i t  
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i s  no t  good enough.  

CHAIRPERSON:    O f  course  Cov id  19  happened th is  year  

and the  a f f idav i t s  shou ld  have been f i led  or  de l i vered  

somet ime las t  year.  

ADV PRETORIUS SC:    Some las t  yea r,  shor t l y  a f te r  

August  o f  2019,  Cha i r.  

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    There  is  no  reason why tha t  

document  –  no t  acceptab le  reason why tha t  document  

cou ld  no t  have been presented.   I t  does ind ica te  tha t  there 10 

is  a  re luc tance to  par t i c ipa te  in  the  Commiss ion  o ther  than  

by  way o f  e lec t ion  no t  to  respond  in  te rms o f  Sect ion  3 .4  

and the  l i ke .    

CHAIRPERSON:    Wel l ,  you  see,  and aga in  th is  i s  

someth ing  …[ in te rvenes]  

ADV PRETORIUS SC:    Regu la t ion  3 .4 .  

CHAIRPERSON:    I  ment ion  more  fo r  Mr  S ikhakhane than  

fo r  you,  one gets  concerned i f  there  i s  under tak ing  made to  

say we w i l l  f i l e  a f f idav i t s  by  whatever  ag reed date  and then 

not  on ly  a re  the  a f f idav i t s  no t  f i l ed  bu t  no  a t tempt  i s  made 20 

to  show cour tesy  o f  an  exp lanat ion  to  say we have some 

d i f f i cu l t ies ,  these are  our  d i f f i cu l t ies ,  can you 

accommodate  us ,  o r  ask  fo r  an  ex tens ion  o f  t ime,  one gets  

more  concerned when one dea ls  w i th  tha t  s i tua t ion .  

ADV PRETORIUS SC:    Yes Cha i r,  in  paragraph 77  we go 
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on  to  say tha t  Regu la t ion  10 [6 ]  d i rec t i ves  have been 

issued,  no t  once,  bu t  tw ice  a t  leas t ,  repeated ly  i ssued,  no  

response,  no  exp lanat ion  or  any fa i lu re  to  respond,  and the  

answer  to  tha t  conduct  Cha i r  may l ie  in  the  propos i t ions  

pu t  to  you th is  morn ing ,  tha t  in  fac t  the  fo rmer  Pres ident  i s  

o f  the  be l ie f  tha t  th is  S ta te  Capture  Commiss ion  is  a  

po l i t i ca l  p ro jec t ,  des igned to  somehow defeat  o r  p re jud iced  

in  a  s ign i f i can t  way the  fo rmer  Pres ident .    

That  wou ld  exp la in  the  conduct  to  da te  and tha t   

cannot  res t  comfor tab l y  w i th  the  no t ion  tha t  fu l l  10 

coopera t ion  has been o f fe red  wh ich  i t  has  no t  and  is  be ing  

o f fe red  and one wou ld  hope tha t  perhaps a f te r  today fu l l  

coopera t ion  w i l l  be  o f fe red  and tha t  i s  no t  w i th  respect  to  

her  be ing  Ms Dudu Myen i  approach Cha i r  th is  Commiss ion  

needs a  fu l l  exp lanat ion  o f  tha t  approach tha t  says tha t  

th is  i s  a  po l i t i ca l  consp i racy  des igned to  de fea t  the  fo rmer  

Pres ident .    

Cha i r  I  want  to  re fe r  to ,  to  two th ings wh ich  ind i ca te   

tha t  fa r  f rom be ing  ob jec t i ve  the  approach adopted by  the  

fo rmer  Pres ident  i s  i t se l f  based on  con jec ture  and b ias .   I f  20 

one looks a t  the  found ing  a f f idav i t  paragraph 41,  I  do  no t  

have the  red  numbers  Cha i r  immed ia te ly.  

CHAIRPERSON:    D id  you say paragraph 41  o f  the  

found ing  a f f idav i t?        

ADV PRETORIUS SC:    Yes,  Cha i r.   
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CHAIRPERSON:    I  w i l l  f ind  i t ,  yes  I  have got  i t .   

ADV PRETORIUS SC:    For  the  record  we a t  page 30.   

There  Cha i r  the  s ta tement  i s  made  as  fo l lows:  

“ I t  i s  c lear  tha t  the  Cha i rperson took a  v iew tha t  I  

must  s imp ly  answer  the  nar ra t i ve  tha t  I  d ismissed  

Mr  Nene fo r  ne far ious and cor rup t  ob jec t i ves  

re la ted  to  the  so  ca l led  nuc lear  p ro jec t .   Nene i s  

por t rayed as  one who s tood guard  aga ins t  my  

a l leged unrea l i s t i c  and cor rup t  ambi t ions  who  

caused the  i r respons ib le  spend ing  o f  pub l i c  10 

f inances in  pursuance o f  a  nuc lear  dea l . ”  

Cha i r  tha t  compla in t  tha t  the  fo rmer  Pres ident  was ca l led  

upon to  answer  on  what  he  regarded as  a  r id icu lous  

asser t ion  jus t  fa i l s  to  unders tand the  job  tha t  you have to 

per fo rm.   You have a  propos i t ion  be fore  you wh ich  g ives  an  

exp lanat ion  as  to  why a  par t i cu la r  Min is te r  was d ismissed.   

You ca l l  upon the  Pres ident  to  answer  tha t ,  the   

P res ident  says tha t  i s  r id icu lous  why ca l l  upon  me to 

answer  tha t .   The  propos i t ion  jus t  needs to  be  s ta ted  fo r  i t  

to  be  unders tood  as  fa l lac ious i t  i s  your  du ty  once aga in  20 

Cha i r  whatever  you might  th ink  or  whatever  anybody e lse  

m ight  th ink  about  tha t  a l legat ion  to  ca l l  fo r  an  answer  and 

i t  i s  the  du ty  o f  someone who seeks to  coopera te  in  the 

a f fa i rs  o f  the  Commiss ion  to  answer.    

I  am sure  Cha i r  i t  i s  perhaps  i ron ic  tha t  an  
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impor tan t  w i tness tha t  i s  Mr  Zuma h imse l f  who is  

po ten t ia l l y  ab le  to  cont rad i c t ,  conf i rm,  c la r i f y  ev idence  

re fer red  to  by  h im in  h is  found ing  a f f idav i t  has been 

repeated ly  inv i ted  and now summons to  g ive  ev idence but  

there  appears  to  be  and I  hope  i t  i s  on ly  an  apparent  

conc lus ion  tha t  m ight  be  d rawn a  re luc tance to  come and  

do tha t ,  Cha i r.    

Cha i r  I  wou ld  l i ke  to  dea l  w i th  the  quest ion  you  

ra ised ea r l ie r  w i th  my learned f r iend about  the  na ture  o f  

the  re l ie f  sought .   We dea l  w i th  tha t  in  paragraph 88.  Then 10 

the  no t ice  o f  mot ion  prayer  one the  prayer  i s  the  fo l l ow ing:  

“Recus ing  the  Cha i rperson f rom cha i r ing  the  

Commiss ion  o f  enqu i ry  p roceed ings re la t ing  to  the  

app l i cant ’s  tes t imony and d i rec t ing  tha t  tha t  lawfu l  

s teps be  taken to  f ind  a rep lacement  Cha i rperson to  

hear  the  tes t imony o f  the  app l i cant . ”  

Now tha t  i s  unc lear  Cha i r.   The second par t  i s  c lear :  

“That  what  i s  requ i red  is  tha t  a  rep lacement  

Cha i rperson come and s i t  here  th is  week and hear  

the  ev idence o f  the  app l i cant . ”  20 

What  i s  to  happen to  the  cont rad i c to ry  ev idence g iven by  

33  o r  34  w i tness we must  judge tha t  ev idence.   Who’s  

go ing  to  make f ind ings about  c red ib i l i t y?   What  i f  the  new 

Cha i r  be l ieves tha t  th is  was a  po l i t i ca l  consp i racy  and th is  

who le  Commiss ion  is  a  po l i t i ca l  consp i racy  and you f ind  
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the  oppos i te .   The s i tua t ion  on  the  nar row in te rp re ta t ion  

tha t  you must  recuse yourse l f  fo r  th is  week to  hear  th is  

ev idence i t  i s  unworkab le .   But  i f  one goes on  to  the 

a f f idav i t  in  paragraph 3  o f  the  found ing  a f f idav i t  the 

app l i cant  says:  

“The Cha i rpe rson  is  requ i red  to  recuse h imse l f  f rom 

pres id ing  so  tha t  those issues tha t  per ta in  to  Mr  

Zuma and h is  fam i ly. ”  

He says myse l f  and my fami ly  in  the  a f f idav i t  i t  i s  

inco r rec t l y  reco rded the re  in  paragraph 88.3  I  apo log ise  10 

Cha i r.   But  in  the  essence he i s  say ing  tha t  you must  

recuse yourse l f  f rom p res id ing  over  a l l  those issues tha t  

per ta in  to  Mr  Zuma and h is  fami l y  tha t  wou ld  inc lude Mr  

Duduzan i  Zuma whose ev idence you have a l ready heard  

and wou ld  inc lude anyth ing  re la ted  to  your  severa l  te rms o f  

re fe rence in  re la t ion  to  wh ich  Mr  Zuma is  express ly  

ment ioned as  be ing  imp l ica ted  by  the  te rms o f  re fe rence  

and a l l  the  ev idence tha t  has been g iven.   

Who’s  go ing  to  d raw tha t  l ine  be tween you and your   

rep lacement  co l l eague as  to  what  you can do and what  20 

someone e l se  can do.   In  fac t ,  the  au thor i t ies  are  qu i te  

c lea r  Cha i r  tha t  once you a re  recused you canno t  make  

f ind ings and i t  wou ld  mean tha t  you cannot  make f ind ings 

cent ra l  to  the  Commiss ion .   I t  wou ld  render  your  fu tu re  

par t i c i pa t ion  in  th is  Commiss ion  en t i re ly  nugato ry  and 
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wou ld  mean in  fac t  the  co l lapse o f  the  Commiss ion .  

CHAIRPERSON:    Can one ever  in  a  Commiss ion  such as  

th is  recuse onese l f  f rom hear ing  the  w i tness the  ev idence 

o f  a  spec i f i c  w i tness or  ce r ta in  spec i f i c  w i tnesses but  

hear ing ,  bu t  hear  the  res t  o f  the  w i tnesses?   

ADV PRETORIUS SC:    Cha i r  I  suppose to  th ink  about  tha t  

fo r  a  moment  there  may be a  s i tua t ion  where  the re  is  an  

issue so  separa te  and d iscreet  f rom the  main  i ssues tha t  

the  Commiss ion  has to  dea l  w i th  tha t  i t  cou ld  be  dec ided 

fo r  example  by  a  med ica l  exper t  o r  by  an  accountan t  o r  by  10 

an eng ineer  and  then you wou ld  re ly  on  tha t  f ind ing  bu t  

u l t imate ly  the  respons ib i l i t y  fo r  the  f ind ings remains  yours  

bu t  no t  in  th is  case Cha i r  qu i te  c lear ly.     

CHAIRPERSON:    I  guess in  tha t  s i tua t ion  i f  i t  comes back  

to  you,  you s t i l l  have to  see somebody e l se  mak ing  a  

f ind ing  and you are  bound by  i t .   I t  i s  d i f fe ren t  maybe i f  

they  make a  recommendat ion  and you can then make a  

f ind ing  in  regard  to  such a  mat te r.     

ADV PRETORIUS SC:    I  am sor ry  Cha i r  I  was d is t rac ted  

fo r  a  moment  wou ld  you mind repeat ing .  20 

CHAIRPERSON:    Ja ,  I  am say ing  i t  i s  d i f f i cu l t  to  see a 

s i tua t ion  where  somebody e lse  you made an example  o f  

some medica l  exper t  mak ing  a  f ind ing  and then you are  

bound by  i t  as  Cha i rperson.   I t  i s  d i f fe ren t  i f  they  make a  

recommendat ion  wh ich  you can examine and i f  you are  
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persuaded i t  i s  r igh t  then you accept  bu t  there  are  a l l  k inds  

o f  d i f f i cu l t ies  tha t  m ight  need to  be  looked a t  because in  

the  end the  f ind ings in  the  contex t  o f  th is  Commiss ion  must  

be  the  f ind ings o f  the  Judge se lec ted  by  the  Ch ie f  Jus t ice .    

I f  i t  i s  f ind ings is  made by  somebody e l se  tha t  m igh t  

be  prob lemat ic  because the  remedia l  ac t ion  sa id  these  

issues must  be  invest iga ted  and dec ided upon by  a  Judge  

se lec ted  by  the  Ch ie f  Jus t ice  and not  by  the  Pres ident .     

ADV PRETORIUS SC:    Cha i r  the  fu r thest  one wou ld  go  in  

the  contex t  o f  th is  Commiss ion  is  tha t  i t  wou ld  perhaps be  10 

permiss ib le  fo r  you to  re ly  on  the  op in ion  o f  an  exper t  

where  you fee l  tha t  you do not  have the  ab i l i t y  to  make the  

necessary  judgement  bu t  the  dec is ion  is  to  whethe r  to  re ly  

on  i t  o r  no t  wou ld  remain  yours .  

CHAIRPERSON:    Yes,  ja .     

ADV PRETORIUS SC:    I t  does not  appear  to  me tha t  there  

is  any wrong he re  fo r  a  second  Cha i r  to  dea l  w i th  a l l  

mat te rs  re la t ing  to  Mr  Zuma and h i s  fami ly.   Drawing a  l ine  

be tween those issues and the  remain ing  issues  o f  the 

Commiss ion  wou ld  be  imposs ib le .  20 

CHAIRPERSON:    Ja ,  okay.     

ADV PRETORIUS SC:    In  fac t  the  cent ra l  i ssue  in  th is  

Commiss ion  accord ing  to  the  te rms o f  re fe rence  is  the  

issue re la t ing  or  a re  the  issues re la t ing  to  Mr  Zuma and  

perhaps h i s  fami ly  as  we l l .    



16 NOVEMBER 2020 – DAY 307 
 

Page 144 of 160 
 

And then Cha i r  be tween you and your  rep lacement  

who wou ld  dec ide  what  i ssues re la te  to  Mr  Zuma and h is  

fami ly  and what  i f  there  i s  a  d i sagreement  who w ins  as  i t  

were  i t  i s  jus t  s imp ly  unworkab le  one jus t  needs to  th ink 

th rough the  imp l i ca t ions o f  tha t  p ropos i t ion  to  unders tand 

tha t  i t  rea l l y  i s  un for tunate l y  and I  hes i ta te  to  say th is  

because i t  i s  an  ex t reme conc lus ion  in  many contex ts .   

I t  i s  an  a l l  o r  no th ing  pos i t ion  where  the re  can be  

no compromise .   Cha i r  i f  I  may dea l  w i th  –  I  see I  do  have  

a  l i t t le  t ime le f t .  10 

CHAIRPERSON:    Yes,  okay.    

ADV PRETORIUS SC:    Wi th  some o f  the  ex t rac ts  tha t  

were  re l ied  upon  in  the  found ing  a f f idav i t .   Cha i r  i f  I  can  

take  you to  the  number ing  is  somewhat  p rob lemat ic  a t  one 

s tage where  pa ragraphs numbers  are  repeated but  i f  I  

cou ld  take  you to  paragraph 53.2  on  page 32.  

CHAIRPERSON:    A re  you ta lk ing  about  the  found ing  

a f f idav i t  on  32  so  what  document  a re  you ta lk ing  about?    

ADV PRETORIUS SC:    The found ing  a f f idav i t  Cha i r  page 

32 o f  the  found ing  a f f idav i t .   20 

CHAIRPERSON:    A t  page 32 I  have got  pa rag raphs 46,  47  

and 48 and you sa id  pa ragraph f i f ty  someth ing .    

ADV PRETORIUS SC:    Yes Cha i r,  I  am not  re fe r r ing  to  the 

red  numbers  I  am re fer r ing  to  the  page numbers  i t  i s  a t  

page 26.     
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CHAIRPERSON:    Le t  us  s t i ck  to  the  red  numbers .    

ADV PRETORIUS SC:    Okay Cha i r.  

CHAIRPERSON:    Yes,  I  have got  tha t  were  you re fer r ing  

to  paragraph 32?  Were  you re fe r r i ng  to  parag raph 32? 

ADV PRETORIUS SC:    No parag raph 53.2 .   

CHAIRPERSON:    53?  

ADV PRETORIUS SC:    Yes,  Cha i r  aga in  the  number ing  i s  

confus ing  because i t  was a  repeat .   

CHAIRPERSON:    There  is  no  paragraph 53 a t  page 26 and  

you sa id  i t  i s  the  red  numbers .   10 

ADV PRETORIUS SC:    Sor ry  26 .  

CHAIRPERSON:    Page 26 red  26  on ly  has paragraph 

…[ in tervene]  

ADV PRETORIUS SC:    I  hes i ta te  to  say I  have been 

mis led  i t  i s  my respons ib i l i t y.   I t  i s  red  number  page  37.   

CHAIRPERSON:    Okay I  have got  i t .    

ADV PRETORIUS SC:    Do you have i t  Cha i r?  

CHAIRPERSON:    Ja ,  paragraph 53.2 .    

ADV PRETORIUS SC:    Yes,  Cha i r  be low the  ex t rac t  i s  

dea l ing  w i th  an  exchange between  yourse l f  and Ms  Hogan 20 

and in  the  second paragraph when dea l ing  w i th  her  

ev idence about  the  fo rmer  Pres ident  you say and you put :  

“ I s  there  room you can jus t  answer  th is  quest ion  to  

the  best  o f  you r  ab i l i t y.   Do you th ink  there  may be  

room for  any  suggest ion  tha t  maybe your  
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persona l i t y  and  h is  persona l i t y,  your  respect ive  

ways o f  dea l ing  w i th  i ssues were  such tha t  the  

k inds o f  d i f fe rences tha t  came up maybe were  lucky  

to  come up or  i s  tha t  someth ing  tha t  you had not  

thought  about . ”  

So in  o ther  words an  issue is  ra ised in  your  m ind tha t  

maybe th is  i s  a l l  down to  a  d i f fe rence o f  an  op in ion  tha t  i t  

does not  bear  the  impor t  tha t  the  w i tness Ms  Hogan  

in tends and you ra ise  i t  as  a  concern  tha t  does not  mean  

to  say you be l ieve  tha t  o r  tha t  you t ry ing  to  persuade the  10 

w i tness to  say tha t  on  the  cont ra ry  you were  mere ly  ra i s ing  

i t .    

And then the  passage re l ied  ove r  the  page re l ied  

upon by  my learned f r i end the  who le  passage shou ld  be  

read because a f te r  the  under l ined  por t ion  there  is  another  

por t ion  wh ich  says:  

“But  hav ing  sa id  tha t  I  th ink  tha t  I  must  say  tha t  

tha t  shou ld  no t  necessar i l y  mean tha t  he  the  fo rmer  

Pres ident  d id  no t  have a  m ind tha t  the  Board  cou ld  

do  whatever  i t  cons ide red i t  had a  r igh t  to  do .   In  20 

o ther  words,  i f  i t  dec ided tha t  i t  wou ld  d i smiss  h im –  

tha t  i s  Mr  Moroga,  i t  may we l l  be  tha t  he  was not  

exc lud ing  tha t  tha t  what  he  sa id  to  you jus t  seem to  

say look Mr  Moroga w i l l  con t inue as  CEO and then  

the  Board  must  dec ide  whethe r  they accept  tha t  o r  
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they  dec ide  to  do  whatever  they dec ide . ”  

A vers ion  tha t  comes to  your  m ind  tha t  you are  exp lor ing .   

You say we l l  maybe the  fo rmer  Pres ident  d id  no t  in tend 

what  you to ld  me he in tended maybe he in tended  

never the less  to  de fer  to  the  Board ,  you put  tha t  vers ion .   

In  the  ve ry  same paragraph o f  wh ich ,  o f  the  app l i cant  

compla ined.   Then parag raph,  the  second the  penu l t imate  

parag raph on tha t  page a lso  re l ied  upon:    

“D id  you get  an  impress ion  tha t  there  m ight  have  

been pr iva te  meet ings be tween the  Pres ident  and 10 

Mr  Moroga?”    

Aga in  an  issue tha t  s t r i kes  you as  an  issue o f  concern  you  

asked the  quest i on .   You do not  f ind  tha t  there  a re ,  tha t  

there  is  ev idence  o f  p r iva te  meet ings you ask  the  quest ion .   

Now the  quest ion  is  Cha i r  no t  whether  you asked  tha t  o r  

what  a  person might  th ink  you were  ge t t ing  a t  because he 

be l ieves tha t  th is  Commiss ion  is  par t  o f  a  consp i racy  and  

Ms Hogan i s  a  p roponent  o f  tha t  consp i racy.   The tes t  i s  a t  

the  end o f  the  day w i l l  you  be ab le  to  assess th i s  ev idence  

impar t ia l l y  w i th  a l l  the  propos i t ions  fo r  and  a l l  the 20 

propos i t ions  aga ins t  tha t  you have  put .    

Compla in ts  i s  made Cha i r  about  what  you say to  

w i tnesses inc lud ing  Ms Hogan an Mr  Gordhan thank ing  

them for  coming  to  g ive  ev idence and a l i ke .   Cha i r  your  

approach cons is ten t ly  th roughout  th is  Commiss ion  f rom 



16 NOVEMBER 2020 – DAY 307 
 

Page 148 of 160 
 

beg inn ing  to  an  end is  to  thank w i tnesses fo r  coming  

fo rward  fo r  g iv ing  the i r  vers ions and in  the  same b reath  to  

encourage o ther  w i tnesses to  come fo rward  tha t  tha t  

somehow is  an  express ion  o f  b iased is  s imp ly  un tenab le  

reasonab le  apprehens ion  o f  b iased .    

Then i t  i s  a lso  compla ined tha t  a t  parag raph 53.6  in  

dea l ing  w i th  Min is te r  Gordhan you say a t  the  bo t tom o f  

page 36:  

“Okay tha t  parag raph appears  to  me and you must  

te l l  me i f  you unders tand i t  d i f fe ren t  appears  to  be  10 

an acknowledgment  by  the  ru l ing  pa r ty  tha t  the  

leadersh ip  s t ruc tures  tha t  i t  had up to  tha t  s tage  

were  fa i l ing  to  a r res t  co r rup t ion  and tha t  these  

o ther  p rac t ices  tha t  a re  ment ioned there  i s  tha t  your  

unders tand ing  o f  the  parag raph as  we l l . ”  

In  o ther  words,  the  s ta tement  o f  the  w i tness ’s  imp l ica t ions 

you po in t  ou t  those imp l ica t ions and you ask  the  w i tness 

fo r  those imp l ica t ions.   In  no  manner  can i t  be  sa id  tha t  

tha t  i s  your  v iew in  re la t ion  to  the  ru l ing  par ty  no t  the 

fo rmer  Pres ident  the  ru l ing  pa r ty  tha t  can never  be  20 

changed.   That  i s  no t  a l leged and i t  i s  no t  p roved.   A l l  tha t  

i s  sa id  i s  tha t  the  app l i cant  reads tha t  and he is  wor r ied  by 

tha t  s ta tement  tha t  i s  no t  the  tes t  Cha i r.   Then Cha i r  the  

bo t tom o f  page 37 tha t  same paragraph you say  to  Mr  

Gordhan:  
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“ I  take  i t  tha t  the  fo rmer  Pres ident  d id  no t  a r t i cu la te  

h is  v iews in  regard  to  the  suggest ion  you made 

about  what  p rocess you were  th ink ing  shou ld  be  

fo l lowed. ”   

In  o ther  words,  what  the  Pres ident  d id  no t  say  is  ind ica t ive  

o f  a  conc lus ion  tha t  m ight  be  drawn tha t  he  d id  no t  conf i rm 

tha t  what  you sa id  about  h im is  cor rec t .  I t  goes the  o the r  

way or  i t  cou ld  go  the  o ther  way i t  does not  mat te r  Cha i r  

you were  exp lor ing .   Over  the  page :  

“Pres ident  Zuma I  th ink  i t  i s  P res ident  Zuma tha t  he  10 

may want  to  pu t  h is  p re fer red  cand ida te  th rough the  

usua l  p rocess.   What  I  am say ing  is  tha t  I  take  i t  

tha t  he  d id  no t  a r t i cu la te  to  you  any v iews abou t  

your  suggest ion  a t  tha t  t ime. ”  

We know tha t  la te r  on  he  d id  no t  fo l low tha t  p rocess or  you  

cannot  and then there  was an in te rvent ion  and Mr  Gordhan 

then admi ts  no t  in  an  exp l i c i t  way.   In  o ther  words,  he  has  

no  conf i rmat ion  there  tha t  P res ident  Zuma wanted to  fo l low 

course  A o r  course  B .   Then a t  the  bo t tom o f  the  page you  

ask  a  quest ion :  20 

“Would  the  invo lvement  o f  the  P res idency in  the  

appo in tment  o r  re -appo in tment  o f  members  o f  

Boards o f  SEO’s  had been a  normal  th ing ,  i s  tha t  a  

normal  th ing  o r  no t?”  

A w i tness g i ves  ev idence to  tha t  and then you enqu i re  as  
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to  i t s  impor t .   I  do  no t  see tha t  tha t  shows tha t  you can 

never  b r ing  an  ob jec t i ve  m ind  to  bear  on  tha t  ev idence and  

then over  the  page aga in  w i th  Mr  Gordhan you say to  Mr  

Gordhan:  

“Am I  m iss ing  anyth ing  tha t  one cou ld  rea l l y  say  d id  

happen tha t  cou ld  be  sa id  to  re f lec t  a  b reakdown in  

the  re la t ionsh ip  be tween the  two o f  you o ther  than  

maybe jus t  d i f fe rences o f  op in ion  on  cer ta in  i ssues  

re la t ing  to  work? ”  

You have ra ised tha t  i ssue before  in  ev idence Cha i r  where 10 

you say look is  th is  no t  exp l i cab le  or  exp la inab le  by  

d i f fe rences o f  op in ion  tha t  you jus t  d id  no t  ge t  on  tha t  you 

cou ld  no t  work  together  and tha t  exp la ins  the  conf l i c ts  tha t  

you have spoken about  in  your  ev idence.   Aga in  no t  a  

dec is ion  tha t  i s  so  bu t  mere ly  exp lor ing  whethe r  i t  is  so .    

Cha i r  i f  I  may one cou ld  go  on Cha i r  bu t  I  th ink  tha t  

the  pa t te rn  i s  c lear  tha t  the re  i s  no  ev idence here  in  any o f  

these ex t rac ts  tha t  you come c lose to  say ing  I  have made  

up my mind and I  am not  go ing  to  change my mind.   A l l  you  

exh ib i t  exact ly  the  oppos i te  i f  I  may say w i th  respec t .      20 

The p ropos i t ions  you put  a re  genera l l y  qua l i f ied  so  

on  page 41 you say:  

“My o ther  quest ion  is  th is  i f  a t  the  end o f  th is  

p rocess I  come to  the  conc lus ion  tha t  de f in i te l y  

there  was in  S ta te  Capture  there  are  ce r ta in  
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consequences tha t  fo l low and ce r ta in  quest ions you  

must  ask  as  a  resu l t  o f  tha t . ”  

There  is  no  f ind ing  tha t  S ta te  Capture  i s  a  rea l i t y  in  your  

m ind Cha i r  and so  one can go on  but  I  wou ld  l i ke  to  jus t  

take  one s tep  fu r the r  the  propos i t ion  tha t  in  fac t  the  

propos i t ions  tha t  have been put  to  you in  the  papers  on  

beha l f  o f  the  app l i cant  and in  a rgument  by  the  app l i cant  

themse lves res t  on  a  preconce ived not ion  and se t  o f  ideas  

and are  co loured by  tha t  approach.   

So i t  i s  based in  the  fac t  th is  Commiss ion  is  a  10 

po l i t i ca l  consp i racy  des igned to  undermine the  fo rmer  

Pres ident  as  par t  o f  a  fac t iona l  s t rugg le  tha t  in fo rmed the  

v iews then tha t  i n te rp re t  the  passages tha t  have been put  

be fore  you and I  may jus t  take  you  to  one g la r i ng  example .  

Page 46,  we l l  le t  us  s ta r t  a t  page 45 paragraph 53.9  

I  am re fer r ing  to  the  pages a t  the  bo t tom aga in  Cha i r.   I f  

you  want  the  o the r  page fo r  the  record  I  can g ive  i t  you .  

CHAIRPERSON:    I t  i s  be t te r  i f  we are  cons is ten t  and use 

the  red  ones,  the  red  page numbers  o f  cou rse  you can say  

ment ion  bo th ,  I  th ink  you sa id  Mr  Zuma’s  lega l  team might  20 

no t  have the  red  pag ina t ion .       

ADV PRETORIUS SC:    Yes I  w i l l  ment ion  bo th  i t  i s  red  

number  50  pag ina ted or  t yped number  45  tha t  i s  the 

answer ing  a f f idav i t  numbers  paragraph 53.9 .  

CHAIRPERSON:    Okay.   
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ADV PRETORIUS SC:    Now i f  there  is  any p reconce ived  

ideas i t  i s  exp ressed in  th is  parag raph and i t  i s  a  

p reconce ived not ion  about  you r  ro le  Cha i r  and your  v is ion  

o f  mat te rs .  53 .9  the  deponent  to  th is  a f f idav i t  says :  

“On 12 August  2020 the  Cha i rperson made an 

a t tempt  a t  seeming impat ien t  w i th  Gordhan. ”  

In  o ther  words,  the  accusat ion  is  when you were  v is ib l y  

upset  w i th  Mr  Gordhan on the  12 t h  o f  August  tha t  you sa id  

so  in  no  uncer ta in  te rms i t  i s  then in te rpre ted  as  you 

produc ing  a  sham.    10 

In  o ther  words,  l y ing  to  the  Commiss ion  and to  the  

pub l i c  tha t  you were  on ly  p re tend ing  because you were  so  

fond o f  Mr  Gordhan and h is  po l i t i ca l  pos i t ion  tha t  you were  

no t  impat ien t  o r  upset  w i th  h is  a t t i tude o f  no t  coming to  the  

Commiss ion  wh ich  we dea l t  w i th  a t  length  bu t  you made an  

a t tempt  a t  seeming impat ien t .    

Now tha t  i s  p reposterous Cha i r  qu i te  f rank l y  to  

accuse  you o f  tha t  ind ica tes  and apar t  f rom say ing  so  what  

i t  does ind ica te  co ld l y  looked a t  i s  tha t  your  conduct  i s  

be ing  seen th rough a  b iased and the  m isapp l ica t ion  and i t  20 

is  no t  an  ob jec t i ve  reasonab le  assessment  o f  the  fac ts  and 

tha t  i s  a  p r ime example  o f  tha t  Cha i r.    

And i f  you go ove r  the  page you w i l l  see  there  tha t   

you were  qu i te  c lear  Cha i r  tha t  you were  no t  happy  w i th  Mr  

Gordhan ’s  conduct  in  jus t  dec id ing  no t  to  come to  the 
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Commiss ion  and the  reasons are  we l l  founded because the  

Commiss ion  is  f rus t ra ted  tha t  i t  cannot  ensure  tha t  peop le  

come when they requ i red  to  come and i t  upsets  the  

ca lendar  and the  l im i ted  t ime tha t  we have is  pu t  to  the 

tes t .   

One more  Cha i r  parag raph 54,  page 54 Cha i r  to  55  

in  re la t ion  to  the  ev idence g iven more  recent ly  by  Mr  Tsots i  

and whethe r  the  fo rmer  Pres iden t  a r ranged a  meet ing  or  

whethe r  the  meet ing  was a r ranged  by  Ms Myen i .   You put  i t  

qu i te  c lear l y  the re  tha t  pe rhaps the  fo rmer  P res ident  was  10 

not  invo lved in  the  a r rangement  o f  tha t  meet ing  because 

he came to  tha t  meet ing  and immedia te ly  asked what  i s  

th is  meet ing  about  and you looked a t  the  probab i l i t ies  

invo l ved in  tha t  and you sa id :  

“Th is  p robab i l i t y  po in ts  i n  the  d i rec t ion  o f  the  

fo rmer  Pres ident  no t  be ing  invo lved. ”  

As I  unders tand the  ev idence,  there ’s  a  host  o f  d i f fe ren t  

examples  i n  these ex t rac t s ,  le t  a lone,  Cha i r,  the  o ther  

th ree  hundred thousand odd pages tha t  const i tu te  the 

record .   Cha i r,  i f  you  wou ld  bear  w i th  me a  moment?  20 

CHAIRPERSON :     Okay.   

ADV PRETORIUS SC :   Cha i r,  there ’s  anothe r  example  

tha t ’s  been brought  to  my a t ten t ion  by  a  member  o f  the  

lega l  team.   When you sa id ,  in  re la t ion  to  the  ev idence tha t  

was led  in  the  Transnet  s t ream,  where  you sa id  on  day 285 
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a t  page 209 o f  the  record ,  

“ I ’m  sor ry  Mr  Myburgh p lease don ’ t  fo rge t  you r  po in t  

tha t  you want  to  ask ,  I  jus t  wan t  to  ment ion  one 

th ing  ar is ing  f rom what  I  sa id  to  Mr  Mkwanaz i .   You 

see Mr  Mkwanaz i  i s  go ing  back to  what  I  sa id  las t  

t ime,  I  sa id  Mr  Zuma has den ied  Ms Hogg in ’s  

vers ion  and tha t  he  sa id  h i s  on l y  cho ice  fo r  the  

pos i t ion  o f  Group CEO is  Mr  Gama.   I  don ’ t  know 

what  f ind ing  I  w i l l  make in  the  end but  i f  Ms 

Hogg in ’s  ve rs ion  is  t rue ,  then i t  seems tha t  there  10 

may be room for  someone to  say  Mr  Zuma wou ld  

have been qu i te  d isappo in ted  in  the  fac t  tha t  Mr  

Gama was d ismissed and had been d ismissed 

because tha t  ru led  h im out  o f  the  runn ing  fo r  the 

pos i t ion  o f  Group CEO and i t  may we l l  be  tha t  a  

new Min i s te r  had  a  d iscuss ion  w i th  h im and tha t  he  

m ight  have ment ioned tha t  there  was th is  i ssue o f  

Mr  Gama and he  needs to  look  a t  i t .   He might  no t  

have sa id ,  he  shou ld  be  re ins ta ted  but  he  m igh t  

have sa id ,  he  shou ld  look in to  i t ,  and maybe tha t  i s  20 

why he ins t ruc ted  you to  rev iew i t ” ,   

An innocent  vers ion ,  aga in ,   i t  s t r i kes  you dur ing  

the  course  o f  the  ev idence tha t  there  may another  

exp lanat ion  o ther  than tha t ,  tha t  the  w i tness i s  con tend ing  

fo r.   I t  doesn ’ t  have to  be  your  v iew,  you ra i se  i t ,  and you  
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ask  quest ions about  i t  as  you mus t ,  w i th  respect ,  Cha i r,  as  

an  inqu is i to r.   Then Cha i r,  f ina l l y  i f  I  may say someth ing  

about  Commiss ions and the  ro le  o f  a  Commiss ion  o f  

Inqu i ry.    

Cha i r  th is  Commiss ion  doesn ’ t  g ive  a  judgement  

wh ich  w i l l  be  a  f ina l  judgement  fo r  o r  aga ins t  any person,  

inc lud ing  the  fo rmer  Pres ident .   Judges s i t t ing  in  

Commiss ions are  ins t ruments  o f  the  Execut ive  branch o f  

Government ,  they must  es tab l i sh  a  fac tua l  mat r i x  on  a  

par t i cu la r  top i c ,  and they must  make recommendat ions on  10 

the  bas is  o f  fac ts  so  found.   Ne i ther  the  f ind ings o f  fac t  nor  

the  recommenda t ions b ind  anybody,  leas t  o f  a l l  the 

app l i cant  fo r  recusa l  whose bet te r  remedy,  i t  i s  suggested,  

Cha i r,  i s  a  rev iew o f  the  f ind ings made aga ins t  h im.   Cha i r,  

there  i s  no th ing  in  the  papers  and there ’s  no th ing  w i th  

respect  to  my lea rned f r iend in  h is  a rgument ,  o ther  than a  

p lea  to  reconst i tu te  or  reorgan ise  the  manner  in  wh ich  the  

fo rmer  Pres ident  tes t i f ies  be fore  the  Commiss ion .   I t ’s  a  

p lea  a t  miser i co rd ia  tha t  passes the  lega l  tes t  fo r  recusa l  

and Cha i r,  in  tha t  c i rcumstance,  you have no d i sc re t ion  20 

even i f  you w ished to  ou t  o f  de ference fo r  the  fo rmer  

Pres ident  you must  –  you canno t  recuse yourse l f ,  thank 

you.  

CHAIRPERSON :     Thank you Mr  P re tor ius ,  Mr  

S ikhakhane?  Maybe,  I  see i t ’s  four  o ’c lock  maybe we  
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shou ld  take  a  shor t  b reak,  ten  m inutes ,  ja  le t ’s  –  we l l  

ear l ie r  on  we took a  tea  break and maybe,  because o f  the  

numbers  o f  peop le  i t ’s  d i f f i cu l t  fo r  everybody to  come back 

on  t ime,  shou ld  I  make i t  twenty  m inutes  o r,  what  do  you  

th ink ,  Mr  Pre tor ius  and Mr  S ikhakhane,  gu ide  me? 

ADV PRETORIUS SC :   I  th ink  the  numbers  a re  on  Mr  

S ikhakhane 's  s ide .  

CHAIRPERSON :     [Laughter ] .  

ADV SIKHAKHANE :   Cha i r,  I ’m  go ing  to  be  ve ry  br i e f ,  

maybe you want  to  take  hours  o f  a  b reak,  so  I ’ l l  g ive  you 10 

f i ve  m inutes  rep ly  and you go home.  

CHAIRPERSON :     Okay,  then maybe –  I  thought  you 

might…[ in tervenes] .  

ADV SIKHAKHANE :   You can take  a  break fo r  24  hours .  

CHAIRPERSON :     Yes,  okay,  a l r igh t  then maybe  le t  me 

hear  Mr  S ikhakhane because I  thought  i t  m igh t  take  long.  

ADV SIKHAKHANE :   I  won ’ t .  

CHAIRPERSON :     Okay.  

ADV SIKHAKHANE :   Cha i r,  I  have ve ry,  very  few 

submiss ions to  make.   One i s  to  s ta r t  by  accept ing ,  Cha i r,  20 

as  you know in  t he  a f f idav i t  when  we have no,  we have no 

way to  know tha t  the  person has  autho r i t y  as  you know 

there ’s  counte r  quest ion ing  o f  bone f ides  here ,  we accept  

your  bone f ides  tha t  there ’s  tha t  au tho r i t y  we have no  

reason not  to  and then,  Cha i r,  we were  do ing  ve ry  we l l ,  
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you  and me argued fo r  ten  –  fo r  th ree  hours ,  none o f  us  

pa t ron ised each  o the r,  none o f  us  assumed one o f  us  

doesn ’ t  know much about  someth ing  and I  take  ser ious  

except ion  to  be ing  pa t ron i sed by  Mr  Pre tor ius ,  I  don ’ t  know 

how many t imes he sa id ,  we  fa i led  to  unders tand  

someth ing ,  i t ’s  no t  t rue ,  I  know no less law than he does.   

I t ’s  no t  fa i lu re  to  unders tand anyth ing ,  we agree on the  tes t  

and I  have a  v iew about  the  tes t ,  and he has h is  v iew and 

so  to  say the  fo l low ing th ings.   He says,  fo r  ins tance,  

nowhere  do  we say –  and I ’m not  re -argu ing  th is  po in t ,  10 

Cha i r,  he  says,  nowhere  they say you won ’ t  b r ing  an  

impar t ia l  m ind.   Cha i r  we say tha t  in  paragraph s ix  o f  the  

a f f idav i t ,  I ’m  not  re -argu ing  the  po in t ,  I ’m  jus t  say ing ,  fo r   a  

man accus ing  me o f  mak ing  fa lse  submiss ions,  tha t ’s  fa lse .  

CHAIRPERSON :     What  paragraph? 

ADV SIKHAKHANE :   Paragraph  s ix  o f  the  a f f idav i t ,  we 

make tha t  po in t .   He says,  nowhere  and I  th ink  i t ’s  h im 

whose mak ing  fa lse  a l legat ions and then he says  we ’ re  

pedd l ing  consp i rac ies ,  i t ’s  no t  t rue .   I  have put  to  you,  

what  i s  in  the  m ind o f  my c l ien t  and what  concerns h im I  20 

have not  quest ioned the  lega l  team about  the i r  knowledge,  

I ’ ve  no t  quest ioned them about  anyth ing .   I ’m  put t ing  to  

you what  my c l ien t  apprehends,  and he may d i f fe r  w i th  me,  

i t ’s  no t  because I  don ’ t  unders tand  anyth ing .    

So,  tha t  p re jud ice  o f fends me and  then he says,  he  
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says  tha t  I  have quoted se lec t i ve ly.   Cha i r  t ha t  i s  an  

accusat ion  o f  d ishonesty  on  my par t ,  i t ’s  no t  t rue ,  Cha i r,  I  

cou ld  no t  come here  w i th  a  who le  record .  We say,  r igh t  a t  

the  beg inn ing  o f  the  a f f idav i t ,  tha t  we ca l led  fo r  you some 

o f  the  exchanges,  I  cou ld  no t  burden you w i th  a l l  the 

exchanges you ’ve  heard ,  so  I  take  ser ious o f fence to  be ing  

pa t ron ised in  th i s  way because I  was quot ing  to  you,  I  

cou ld  go  on and on and we cou ld  d i f fe r  about  wh ich  ones 

are  good and wh ich  ones are  no t .   So,   my quot ing  

par t i cu la r  ones,  was to  demonst ra te  to  the  Cha i r  in  our  10 

d iscuss ion  about  what  I ’d  sa id ,  were  issues o f ,  perhaps  

lack  o f  sens i t i v i t y  on  the  par t  o f  the  Cha i r  and I  cou ld  go  

on and on so  I  was not  quot ing  them se lec t i ve l y  a t  a l l  there  

was no d ishones ty  on  my par t  and Cha i r,  las t l y,  perhaps 

th is  i s  how Mr  Pre tor ius  exposes what  s i t s  in  h is  head.  

 He says –  and Cha i r  th i s  i s  no t  you,  you ’ve  no t  sa id  

th is  I  accept  a l l  the  arguments  you made aga ins t  me.   He 

says,  sarcast ica l l y,  

“Maybe Zuma has reasonab le  apprehens ion  tha t  

there  may be f ind ings aga ins t  h im” ,  20 

 Cha i r,  tha t  i s  j us t  an  insu l t  and  unfa i r  because i t  

quest ions Mr  Zuma’s  bone f ides  fo r  no  reason,  tha t ’s  no t  

what  he  fears ,  he  fears  no  f ind ing  and so  th is  consp i racy  

i t se l f  i s  a  p rob lem.   He has to ld  you,  Cha i r,  h is  fears  and  

he has to ld  you tha t  he  does not  fear  any f ind ing ,  bu t  he  is  
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to ld  by  the  ev idence leader  tha t ,  tha t  i s  what  he  fears .   So,  

I  want  to  say,  Cha i r,  I ’ ve  s ta ted  to  you –  and the re ’s  no  

po in t  tha t  I  make tha t  I ’m  go ing  to  pu l l  back on ,  those 

arguments  are  what  they are ,  I  unders tand the  tes t  tha t  he  

th inks  I  don ’ t  unders tand,  and  Cha i r,  you have the  

respons ib i l i t y  to  assess i t ,  f ind  aga ins t  us  i f  you  must ,  I  

can  see he wan ts  to  take  the  S ta l ingrad approach,  he  

does,  and le t  h im do i t ,  we ’ l l  see  who w ins  bu t  we must  be  

const ruc t i ve  about  th is  and i t ’s  tha t  a t t i tude,  Cha i r,  tha t  I  

th ink  has made d i f f i cu l t  fo r  your  Commiss ion ,  i t ’s  no t  you  10 

most ly,  i t ’s  the  a t t i tude tha t ,  I  th ink ,  has a  par t i cu la r  s lan t  

aga ins t  Mr  Zuma and doubt ing  us  and I  don ’ t  even know 

what  the  pre jud i ce  is  o f  doubt ing  our  bone f ides  and  

knowledge,  i t  jus t  o f fends me,  thank you Cha i r.  

CHAIRPERSON :     Okay thank you Mr  S ikhakhane.   We a re  

go ing  to  ad journ  fo r  the  day,  and we ’ l l  resume tomorrow 

morn ing  a t  ten .   I ’m  go ing  to  use the  even ing  and the  n igh t  

to  cons ider  a l l  these submiss ions tha t  have been made by  

bo th  s ides.   The idea w i l l  be  to  t ry  and ar r i ve  a t  a  dec i s ion  

as  soon as  poss ib le  bu t  we w i l l  see  when I  a r r i ve  20 

tomorrow,  what  the  pos i t ion  is .    So,  I  wou ld  l i ke  to  be  ab le  

to  g ive  my dec i s ion  tomorrow a t  ten  bu t  i f  by  tha t  t ime,  i t ’s  

no t  ready I ’ l l  be  here  and then,  ind ica te  what  the  pos i t ion  

is  bu t  I ’ l l  use  the  –  I  w i l l  cons ide r,  overn igh t  a l l  these 

submiss ions.   Don ’ t  fo rge t ,  Mr  S ikhakhane to  le t  me have 
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your  wr i t ten  submiss ions bu t  I  wou ld  l i ke  to  see counse l  

once I ’ ve  ad jou rned,  ja  bo th  s ides.  

ADV SIKHAKHANE :   Cha i r,  thank  you so  much,  thank you 

fo r  l i s ten ing  to  th is  d i f f i cu l t  app l i ca t ion .  

CHAIRPERSON :     Thank you.   A l r igh t ,  we are  go ing  to  

ad journ  then,  and we ’ l l  resume tomorrow morn ing  a t  ten .   

We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS TO 17 NOVEMBER 2020    
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