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PROCEEDINGS RESUME ON 11 NOVEMBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Kennedy,  good  

morn ing  eve rybody.  

ADV KENNEDY SC:   Good morn ing  Cha i r.  

CHAIRPERSON:  A re  we ready?  

ADV KENNEDY SC:   Yes we a re .  

CHAIRPERSON:   Okay le t  us  con t inue.   Mr  Ntshepe good  

morn ing .  

MR NTSHEPE:   Good morn ing  Cha i r.  

CHAIRPERSON:   The oath  you took yesterday w i l l  con t inue 10 

to  app ly  today you unders tand?  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Okay a l r igh t .  

ADV KENNEDY SC:   Morn ing  Mr  N tshepe.  

MR NTSHEPE:   Morn ing ,  morn ing  SC.  

ADV KENNEDY SC:   May I  ask  you  to  re turn  to  a document  

we were  look ing  a t  yes terday.  I t  i s  in  Bund le  1  –  Dene l  

Bund le  1 .    

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   And i f  I  may ask  you p lease to  tu rn  to  20 

page 824.   You reca l l  th is ;  th is  i s  the  mot iva t ion  tha t  was 

sent  to  Mr  Mlambo fo r  h is  approva l  as  Group Supp ly  Cha in  

Execut ive  o f  the  s ing le  supp l ie r  cont rac t  be tween DLS and  

VR Laser.   We looked a t  th is  yes te rday;  remember?  

MR NTSHEPE:   Cor rec t .  
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ADV KENNEDY SC:   And Ms –  Ms Malah le la  ind ica ted  a t  

page 824 tha t  the  reason fo r  the  request  was tha t  there  

was a  Dene l  Supp ly  Cha in  Po l i cy  wh ich  requ i red  tha t  

approva l  be  ob ta ined f rom the  head o f  Supp ly  Cha in  fo r  a  

dev ia t ion  o f  the  normal  ru le  wh ich  was tha t  such cont rac ts  

shou ld  be  kept  in -house fo r  and ins ide  supp l ie r  –  ins ide  

Dene l  un less  there  were  good bus iness reasons to  go  

ou ts ide  and she  ind ica ted  tha t  she was ins t ruc ted  to  

request  th is  and Mr  Mlambo re fused to  g ive  tha t  approva l  

a t  leas t  a t  tha t  s tage he sa id  what  wou ld  be  needed was  10 

tha t  there  wou ld  have to  be  proof  tha t  the  in te rna l  en t i t ies  

DVS and LMT cou ld  no t  meet  the  requ i rements .   Now you 

remember  you gave ev idence yesterday tha t  you over ru led  

Mr  Mlambo’s  dec i s ion .  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   Desp i te  the  –  were  you aware  tha t  

DVS and LMT d id  no t  submi t  p roo f  to  Mr  Mlambo tha t  they  

cou ld  no t  sa t is fy  the  requ i rements?  

MR NTSHEPE:   I  was not  aware  o f  tha t .  

ADV KENNEDY SC:   Yes.   In  fac t  the  ev idence is  tha t  no  20 

such proof  was  submi t ted  and  ye t  your  approved the  

t ransact ion .  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   Now I  sa id  to  you las t  n igh t  when we 

ad journed tha t  yes te rday even ing  tha t  we wou ld  now g ive  
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you  an oppor tun i ty  th is  morn ing  to  exp la in  why you 

over ru led  Ms Mlambo.  

MR NTSHEPE:   Thank you SC.   Thank you Cha i r.   I  th ink  

the  fac ts  a re  there  fo r  themse lves to  p rove tha t  Dene l  has  

a lways been la te  and somet imes be ing  very  bad pena l t ies  

in  te rms o f  de l i ver ies  because the i r  p rograms were  la te  o r  

the i r  p rograms d id  no t  meet  the  spec i f i ca t ions o f  the  c l ien t .  

 When Mr  Mlambo –  when th is  mot iva t ion  came to  

me i t  came to  me a f te r  they had taken to  Ms Mlambo and  

Mr  Mlambo d id  no t  approve.   And  to  me what  was  urgent  10 

was fo r  the  work  to  be  done no t  fo r  peop le  to  –  i f  Mr  

Mlambo rea l l y  wanted to  f ind  ou t  to  exact ly  why is  DVS and 

LMT not  submi t  any proof  tha t  he  cannot  do  th is  work .   I  

th ink  i t  was upon h im to  go  and f ind  tha t  in fo rmat ion  ou t .    

 In  o ther  words I  am say ing  tha t  i t  cou ld  be  –  cou ld  

have been a  mutua l  respons ib i l i t y  be tween DVS and LMT.   

Now for  me what  was –  as  the  memorandum is  exp la in ing  

tha t  th is  was an  urgent  request  wh ich  th is  veh ic le  was  

prepared fo r  a  demonst ra t ion  and the  par t s  tha t  were  go ing  

to  be  used were  spec ia l i sed  fabr ica t ion  par t s  wh ich  VR 20 

Laser  a t  tha t  po in t  in  t ime was the  company tha t  we knew 

tha t  were  ab le  to  do  tha t .  

 So when th is  request  came to  me i t  came to  me on  

an u rgent  bas i s  to  say tha t  we  rea l l y  need th i s  th ing  

o therwise  we w i l l  no t  be  ab le  to  have th is  veh ic le  fo r  a  
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demonst ra t ion .  

 So I  approved i t  based on tha t  and fu r the r  to  no te  

tha t  Mr  Mlambo c la ims tha t  I  scra t ched h is  name ou t  in  th is  

document  wh ich  is  fa lse .   I  d id  no t  sc ra tch  h is  name out .    

 So  I  –  I  be l ieve  tha t  I  took  the  r igh t  dec is ion  to  

approve i t  and a lso  to  fu r ther  exp la in  tha t  you know Dene l  

though is  a  s ta te  owned ent i t y  i t  i s  an  en te rpr i se  wh ich  

competes w i th  p r iva te  en terpr ises .  

 I f  you  are  no t  ab le  to  de l i ver  a  p roduct  a t  a  cer ta in  

po in t  in  t ime you w i l l  pay  the  pena l ty  e i ther  f inanc ia l l y  o r  10 

by  los ing  the  sa le  or  by  los ing  the  oppor tun i ty  to  

demonst ra te  your  capab i l i t ies .  

 So where  those were  the  th ings tha t  were  

mot iva t ing  –  mot iva ted  me to  –  to  over ru le  –  to  over ru le  

no t  to  say tha t  I  undermined h im,  I  d id  no t  undermine h im.   

But  fo r  me i t  was fo r  the  best  in te res t  o f  the  company to  

make su re  we are  ab le  to  do  th is  on  t ime and we  do not  

have much t ime to  be  d i l l y  da l l y i ng  and be ing  g iven the  

labe l  tha t  Dene l  cannot  de l i ver  on  –  because in  the  market  

p lace  as  you have ind ica ted  a lso  SC tha t  Dene l  was la te  20 

e leven years  on  some products  o r  on  a  pro jec t  wh ich  

shou ld  have been  de l i ve red e leven  years  ago.  

ADV KENNEDY SC:   May I  jus t  unpack a  few o f  the  po in ts  

tha t  you ra ised Mr  Ntshepe.   You are  aware  are  you not  

tha t  the  agreements  the  MOA had a l ready been  s igned 
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be fore  Mr  Mlambo was asked fo r  th is  approva l .  

MR NTSHEPE:   Yes I  was aware .  

ADV KENNEDY SC:   And you had been invo lved  in  tha t  

s ignature?  

MR NTSHEPE:   Yes I  was as  a  w i tness.  

ADV KENNEDY SC:   Now as I  unders tand i t  one  o f  your  

reasons was in  fac t  –  we l l  the  memorandum of  ag reement  

has a l ready been  s igned and so  we cannot  cance l  i t  now 

even i f  Mr  Mlambo is  adv is ing  us  to  based on p rocu rement  

requ i rements  because the  –  because the  horse  is  a l ready 10 

out  o f  the  s tab le .  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   The agreement  has a l ready been  

s igned.  You a l ready commi t ted  to  VR Laser.  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   Yes.   But  how d id  i t  come about  tha t  

an  ag reement  was s igned before  the  pe rson most  sen io r  in  

the  organ isa t ion  respons ib le  d i rec t l y  fo r  Supp ly  Cha in 

Management  Mr  Mlambo had never  been asked fo r  h is  

approva l  wh ich  was requ i red  under  the  procurement  po l i cy?  20 

MR NTSHEPE:   The agreement  was s igned as  per  the 

ins t ruc t ion  fo r  –  o f  the  –  the  then CEO the  SY CEO Mr  

Sa loo jee  and the  peop le  who were  invo l ved in  i t  were  the  

execut ives .   As  I  have ind i ca ted  before  SC Mr  Mlambo 

a l though he ca l led  h imse l f  an  execut ive  he  was  not  an  
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execut ive  he  was a  sen io r  manager  –  Group  Sen ior  

Manager  Supp ly  Cha in .   The execut ive  was the  CFO he 

was repor t ing  to  the  CFO.    

 In  te rms o f  the  t i t les  in  Dene l  I  th ink  there  i s  a  b lu r  

because i f  you are  inv i ted  as  permanent  inv i tee  as  EXCO i t  

does not  necessar i l y  mean tha t  you are  an  execut ive .  

ADV KENNEDY SC:   Wel l  le t  us  –  le t  us  leave as ide  fo r  a  

moment  the  quest ion  o f  whether  h i s  t i t le  was t ru l y  

execut ive  or  t ru ly  Manager.   What  I  am par t i cu la r ly  

in te res ted  in  i s  tha t  we had –  you had a  s i tua t ion  where  10 

you s igned an MOA where  the  p rocurement  po l i cy  requ i red  

approva l  f rom the  Supp ly  Cha in  Manager  in  your  language  

Mr  Mlambo because VR Laser  was not  a  Dene l  subs id ia ry,  

cor rec t?  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   Were  you aware  o f  tha t  requ i rement  

a t  the  t ime tha t  you s igned i t  –  the  MOA? 

MR NTSHEPE:   That  VR Laser  i s  no t  a  Dene l  subs id ia ry?  

ADV KENNEDY SC:   Were  you aware  tha t  there  was a  

requ i rement  in  the  procurement  po l i cy  tha t  where  goods  20 

were  be ing  bought  f rom an ent i t y  ou ts ide  Dene l  tha t  the  – 

there  had to  be  a  good bus iness reason fo r  go ing  ou ts ide  

the  d iv is ions o f  Dene l  o r  i t s  subs id ia r i es  and tha t  good 

bus iness reason had to  be  approved by  the  Supp ly  Cha in  

Manager.   Were  you aware  tha t  the  procurement  po l i cy  
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requ i red  tha t?  

MR NTSHEPE:   As  a  Group Bus iness Deve lopment  a t  tha t  

po in t  in  t ime I  wou ld  no t  have been ve ry  [00 :10 :17]  w i th  a l l  

po l i c ies  o f  the  o rgan isa t ion .   I  was fami l ia r  in  pa r t i cu la r  

w i th  po l i c i es  tha t  a re  per ta in ing  to  bus iness deve lopment .   

 However  the  s ignature  –  why Mr  M lambo’s  s ignatu re  

was not  in  the  MOA i t  was the  pre rogat ive  o f  the  [00 :10 :38]  

Group CEO.  

ADV KENNEDY SC:   Sor ry  the  prerogat ive  o f?  

MR NTSHEPE:   Mr  Sa loo jee .  10 

ADV KENNEDY SC:   Mr  Sa loo jee?  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Bu t  w i l l  you  not  answer  my quest ion  

p lease?  I  apprec ia te  tha t  as  the  execut ive  dea l ing  w i th  the  

bus iness deve lopment  you may no t  have known every th ing  

in  the  organ isa t ion .   My quest ion  was not  whether  you  

knew every th ing  i n  the  organ isa t ion .    

My quest ion  was spec i f i c  and may  I  ask  you p lease  

to  g ive  a  spec i f i c  d i rec t  answer.   Spec i f i ca l l y  in  re la t ion  to  

the  requ i rement  o f  the  procu rement  po l i cy  o f  the  Dene l  tha t  20 

i f  you  were  go ing  to  buy goods f rom outs ide  company 

d iv is ions or  en t i t ies  you wou ld  need to  have a  good 

bus iness case and tha t  had to  be  approved by  Mr  Mlambo.   

Were  you aware  o f  tha t  ru le?  

MR NTSHEPE:   I  was aware  o f  the  ru le  tha t  i f  you  were  
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p rocu r ing  serv ices  f rom outs ide  you w i l l  have to  have the  

processes in  o rder  fo r  the i r  approva l .   The f ina l  approva l  

whethe r  i t  was Mr  Mlambo o f  the  –  or  the  d i v is ion  head I  

was not  aware  –  was not  to ta l l y  aware  o f  tha t .  

ADV KENNEDY SC:   Wel l  –  we l l  i t  i s  t rue  tha t  the  Ch ie f  

Execut ive  had au thor i t y  to  s ign  such a  cont rac t  tha t  i s  t rue .   

I t  i s  a lso  t rue  tha t  the  Ch ie f  Execu t ive  was the  Ch ie f  o f  the  

Admin is t ra t ion  so  tha t  Mr  Mlambo was subord ina te  to  Mr  

Sa loo jee  in  te rms  o f  power  and author i t y.    

A l l  o f  tha t  i s  t rue  bu t  you w i l l  see  on th is  page  824  10 

tha t  Ms Malah le la  has taken the  t roub le  to  quote  f rom the  

Supp ly  Cha in  Po l i cy  the  prov i s ion  in  quest ion  and  i t  says  

and he re  the  Supp ly  Cha i r  Po l i cy  i t se l f  uses the  te rm 

Supp ly  Cha in  Execut ive  bu t  leave  tha t  as ide  tha t  i t  has  to  

be  approved by  the  Group Supp ly  Cha in  Execut ive  based 

on sound bus iness reasons.  

 So apar t  f rom the  fac t  tha t  the  Group CEO wou ld  a t  

the  end o f  the  p rocess o f  recommendat ions and eva lua t ion  

and a l l  o f  tha t  s ign  the  ac tua l  MOA before  i t  cou ld  ge t  to  

the  CEO there  had to  be  approva l  by  the  Supp ly  Cha in  20 

Execut ive  or  Manager.    

 And you were  aware  o f  tha t  ru le  no t  so?  

MR NTSHEPE:   Yes I  was.  

ADV KENNEDY SC:   Yes.   So a re  you say ing  tha t  th is  fe l l  

away s imp ly  because Mr  Sa loo jee  was prepared to  s ign  the  



11 NOVEMBER 2020 – DAY 304 
 

Page 11 of 404 
 

MOA? 

MR NTSHEPE:   I  th ink  in  my a f f idav i t  I  have exp la ined the 

re la t ionsh ip  tha t  had now evo lved  between VR Laser  and  

Dene l  in  te rms o f  the  re la t ionsh ips  –  in  te rms o f  the  MOA.  

ADV KENNEDY SC:   Yes bu t  I  am not  ta lk ing  about  

re la t ionsh ips  w i th  VR Laser.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   I  am ta lk ing  about  compl iance w i th  

the  Dene l  po l i cy  w i th in  Dene l .  

MR NTSHEPE:   Yes.  10 

CHAIRPERSON:   Maybe before  you answer  Mr  Kennedy ’s  

quest ion  and do not  fo rge t  i t  Mr  Kennedy.    

ADV KENNEDY SC:   No.  

CHAIRPERSON:   Do you agree tha t  th is  ru le  o r  po l i cy  as  

quoted n  Ms Ma lah le la ’s  memorandum actua l l y  p roh ib i t s  

the  procur ing  o f  p roducts  o r  serv ices  f rom outs ide  o f  Dene l  

when the re  is  a  g roup ent i t y  o r  d iv is ion  w i th in  f rom which  

such p roduct  o r  serv i ces  can be obta ined un less  there  a re  

sound bus iness reasons.   Do you  accept  tha t  th is  –  you 

accept  tha t?  20 

MR NTSHEPE:   Yes –  un less  –  yes  I  accept  tha t .  

CHAIRPERSON:   Okay a l r igh t .   Mr  Kennedy ’s  quest ion  

then is ,  a re  you say ing  tha t  th i s  po l i cy  o r  th is  ru le  fe l l  away 

in  these –  in  th is  case?  

MR NTSHEPE:   I  be l ieve  i t  d id  because she  –  the 
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mot iva t ion  was to  say tha t  a f te r  an  EXCO meet ing  they had  

agreed on an except ion  tha t  they –  they shou ld  procure  the  

serv i ces .  

CHAIRPERSON:   Mr  Kennedy.  

ADV KENNEDY SC:   Thank you.   In  th is  case o f  course  

there  was no open procurement  p rocess,  co r rec t?  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   As  there  had been a t  leas t  in  the  

sense o f  th ree  quota t ions were  sought  fo r  the  p la t fo rm 

hu l l s  cont rac t  tha t  went  be fore ,  cor rec t?  10 

MR NTSHEPE:   Cor rec t  as  per  the  memorandum.  

ADV KENNEDY SC:   So  –  so  there  was no compet i t i ve  

process fo r  the  s ing le  supp ly  cont rac t  and there  was not  

good bus iness reason tha t  was approved by  Mr  Mlambo,  

cor rec t?  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   Yes.   There  is  no th ing  tha t  I  have  

seen in  the  Group Procurement  Po l i cy  tha t  says tha t  i f  the  

Supp ly  Cha in  Execut ive  or  Manager  re fuses approva l  

based on good  bus iness reasons i f  he  or  she  is  not  20 

sa t is f ied  tha t  the  CEO then has the  power  to  over r ide  h im  

or  he r.   A re  you aware  o f  any such prov is ion?  

MR NTSHEPE:   There  is  no  po l i cy  l i ke  tha t  bu t  a t  the  same 

t ime I  am to ta l l y  respons ib le  fo r  the  board  no t  Mr  Mlambo.  

CHAIRPERSON:   One second Mr  Kennedy I  may have 
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caused some s l igh t  confus ion  on  the  mean ing  o f  the  ru le .   

Th is  ru le  he re  as  I  read i t  I  th ink  I  may have put  i t  s l igh t ly  

d i f fe ren t ly.   Seems to  proh ib i t  the  procur ing  o f  p roducts  o r  

serv i ces  f rom outs ide  o f  Dene l  when there  is  a  d iv i s ion  o r  

g roup ent i t y  w i th in  tha t  can prov ide  such a  product  o r  

serv i ces  un less  there  is  approva l  by  the  Group Supp ly  

Cha in  Execut ive .  

 So i t  seems tha t  i t  i s  a  cond i t ion  tha t  the  approva l  

o f  th is  par t i cu la r  spec i f i c  pe rson o r  incumbent  i s  ob ta ined.   

And the  sound  bus iness reasons i t  seems are  sound  10 

bus iness reasons  fo r  h im approv ing  tha t  you go outs ide .   I  

may –  I  may be wrong but  you a re  f ree  to  ind ica te  your  own  

unders tand ing .    

 I t  seems to  me tha t  what  the  ru le  says is  he  is  the  

one who w i l l  approve or  no t  approve the  procu r ing  o f  

p roducts  o r  serv ices  f rom outs ide  i f  there  i s  a  d iv is ion  o r  

g roup ent i t y  wh ich  can prov ide  the  same product  o r  

serv i ces .  

 But  when he approves in  those c i r cumstances 

where  he  approves tha t  serv ices  or  such a  product  o r  20 

serv i ces  be  obta ined f rom outs ide  he  must  have  sound  

bus iness reasons .  

 So he i s  the  one who must  have sound bus iness  

reasons i f  he  is  go ing  to  approve tha t  such product  o r  

serv i ces  be  obta ined f rom outs ide .   Not  somebody e lse .  
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 Do you share  the  same unders tand ing?  

MR NTSHEPE:   Cha i r  I  share  the  same unders tand ing  w i th  

l im i ta t ions  in  the  sense tha t  the  u l t imate  respons ib i l i t y  o f  

the  organ isa t ion  l ies  w i th  the  CEO.   I f  there  are  th ings tha t  

a re  no t  done in  the  company I  cannot  go  to  the  board  and  

say so  and so  re fused to  do  tha t .   Or  then they wou ld  –  the  

quest ion  wou ld  be  why d id  you  not  pu t  h im th rough a  

d isc ip l ina ry  wh ich  I  –  I  am not  sure  i f  Mr  Mlambo works  fo r  

Dene l  now o r  no t  bu t  I  –  I  be l ieved tha t  I  needed to  

exped i te  the  work  o f  Dene l  and be ab le  to  have th is  demo 10 

ready on t ime because th is  i s  a  demo veh ic le .    

I  th ink  i t  was go ing  to  be  sh ipped and they are  

l im i ted  –  and the re  are  l im i ta t ions  in  te rms o f  t ime  where  

the  sh ip  and  where  i t  was go ing  to  be  sh ipped to  i t  i s  a  

long way.   I f  I  s t i l l  be l ieve  th is  was probab ly  Pak is tan  

because i t  i s  the  [00 :19 :28}  

 I f  you  de lay  the  p rocess then i t  i s  e i ther  the  veh ic le  

w i l l  no t  go  and we w i l l  there fore  no t  be  ab le  to  demonst ra te  

or  the  –  and then we w i l l  lose  the  oppor tun i ty  fo r  o ther  

c l ien ts  in  the  wor ld  to  see what  t ype o f  capab i l i t y  we  have.  20 

CHAIRPERSON:   Mr  Kennedy I  know I  in te r rup ted  you but  I  

thought  I  may have g iven a  d i f fe ren t  unders tand ing  o f  th is  

ru le .   But  maybe even the  one w i th  the  mean ing  tha t  I  have 

g iven might  no t  be  hundred pe rcen t .   I  do  no t  know what  –  

bu t  you can go accord ing  to  how you unders tand i t .  
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ADV KENNEDY SC:   Cha i r  w i th  respect  we are  comfor tab le  

w i th  the  p ropos i t ion  tha t  you have put  to  the  w i tness Cha i r  

so  –  bu t  i f  I  may jus t  deve lop  the  quest ions tha t  a r i se  f rom 

tha t?  

CHAIRPERSON:   Ja .  

ADV KENNEDY SC:   A re  you say ing  Mr  Ntshepe tha t  

because i t  was urgent  tha t  gave  you the  r i gh t  to  dev ia te  

f rom procurement  po l i cy?  

MR NTSHEPE:   I  am say ing  tha t  there  was a  mot iva t ion .   

To  me the  mot iva t ion  made sense and we had a lso  the  10 

urgency o f  do ing  the  –  mak ing  sure  tha t  the  veh ic le  i s  

ready there fore  w i th  the  respons ib i l i t y  tha t  I  bear  on  my 

shou lders  tha t  gave me the  r igh t  to  be  ab le  to  do  tha t .  

ADV KENNEDY SC:   That  … 

MR NTSHEPE:   And the  au thor i t y  t o  do  tha t .  

ADV KENNEDY SC:   So  where  d id  you get  tha t  r igh t  f rom – 

f rom the  fac t  tha t  i t  was u rgent  and you needed to  repor t  to  

the  board  on  the  progress,  i s  tha t  what  you are  say ing? 

MR NTSHEPE:   I t  was urgent  and  second ly  tha t  I  cannot  

have an excuse tha t  we cou ld  no t  demonst ra te  because Mr  20 

Mlambo de layed the  process.  

ADV KENNEDY SC:   Yes bu t  what  I  am suggest ing  to  you  

is  th is  tha t  even  i f  i t  was urgent  you s t i l l  have to  comply  

w i th  the  law not  so?  

MR NTSHEPE:   Yes I  –  in  my v iew I  compl ied  w i th  the  law.   
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I  m igh t  no t  have compl ied  w i th  Mr  Mlambo.  

ADV KENNEDY SC:   Wi th  the?  

MR NTSHEPE:   Wi th  Mr  Mlambo.  

ADV KENNEDY SC:   Wi th  Mr  Mlambo? 

MR NTSHEPE:   Ja .  

ADV KENNEDY SC:   And we have jus t  seen the  

procu rement  po l i cy  p rov is ion  tha t  says tha t  Mr  M lambo’s  

approva l  had to  be  ob ta ined fo r  th is  go ing  ou ts ide  Dene l ’s  

opera t ions.   He had to  do  tha t  on l y  i f  he  was sa t is f ied  tha t  

there  was a  good  bus iness reason.    10 

 Now you say ing  tha t  where  Mr  Mlambo dec ides tha t  

there  is  –  tha t  there  is  no t  ev idence befo re  h im to  show a  

good bus iness reason so  he  does not  approve  i t  bu t  

there fo re  you cou ld  ove r r ide  h i s  dec is ion  because  i t  was 

urgent?  

MR NTSHEPE:   To  me Cha i r  tha t  was not  reasonab le  fo r  

h im to  do  tha t .  

CHAIRPERSON:   Jus t  repeat  tha t?  

MR NTSHEPE:   To  me Cha i r  tha t  was not  reasonab le  fo r  

h im to  do  tha t  because he knew exact ly  what  the  20 

consequences thereof  w i l l  be  in  t he  event  tha t  we  do not  

comple te  th is .  

ADV KENNEDY SC:   Bu t  Mr  Mlambo has g iven ev idence  

and I  wou ld  l i ke  you to  comment  on  i t .   He was say ing  tha t  

h is  job  inc luded the  respons ib i l i t y  o f  en forc ing  th is  as  we l l  
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as  o the r  p rov i s ions o f  the  Supp ly  Cha in  Management  

Po l i cy.   He took i t  ser ious ly.   He was not  even asked fo r  

h is  approva l  be fo re  the  MOA was s igned.   A re  you aware  o f  

tha t  and do you d ispute  tha t?  

MR NTSHEPE:   I  w i l l  no t  comment  because I  was not  the  

one who put  the  MOA togethe r  and the  person who  s igned 

the  f ina l  s ignature  i s  the  one who dec ided who shou ld  be  in  

–  consu l ted  o r  no t .  

ADV KENNEDY SC:   Yes I  unders tand tha t  you may not  

have had ac t ive  i nvo lvement  in  the  MOA at  tha t  s tage but  10 

you are  aware  o f  i t  now,  no t  so?  Were  you not  aware  o f  i t  

a t  the  t ime tha t  you saw th i s  memorandum and ac tua l l y  

s igned to  have i t  approved?  You see page 824 ac tua l l y  

makes i t  c lear  tha t  the  MOA has a l ready been s igned.   I f  

you  look a t  the  second las t  parag raph on page 824  i t  says  

in  the  second l ine  

“ In  May 2015 DLS s igned a  MOA wi th  VR 

Laser  fo r  th is  scope o f  work . ”  

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   And then Ms Malah le la  says  the  las t  20 

parag raph.  

“Due to  the  these cont rad i c t ing  pos i t ions  

Supp ly  Cha in  approached DLS EXCO to  

make a  dec is ion  as  to  whethe r  to  honour  

the  MOA and p lace the  order  on  VR Laser  
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o r  to  fo l low the  Supp ly  Cha in  Po l i cy  and  

procure  f rom in te r  g roup namely  DVS or  

LMT for  th is  p ro jec t .  G iven the  t ime f rame 

urgency and  h is to ry  EXCO has  

recommended tha t  the  work  be  done by  VR 

Laser. ”  

So Ms Malah le la  makes i t  c lear  in  th is  memorandum 

tha t  you s igned to  g ive  approva l   She makes i t  c lear  tha t  

what  i s  now be ing  sought  –  what  i s  now be ing  requested 

f rom Mr  Mlambo is  approva l  re t rospect ive ly  a f te r  the  fac t  10 

because the  MOA has a l ready been s igned.   Not  so? 

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   So  I  ge t  back to  my quest ion .  What  do  

you say about  the  fac t  tha t  the  MOA was s igned a t  a  t ime 

in  May 2015 when Mr  Mlambo had not  even been asked 

whethe r  o r  no t  he  wants  to  g ive  h i s  approva l?  

MR NTSHEPE:   I  repeat  aga in  SC tha t  the  MOA – the  

ind iv idua l  o r  the  ers twh i le  GCEO is  the  one who dec ided 

who shou ld  be  i nvo lved in  s ign ing  the  MOA.   I  cannot  

c rea te  someth ing  tha t  I  have no idea o f  why he d id  no t  do  20 

tha t .   I  can  specu la te  bu t  and say ing  yes now I  unders tand  

but  he  d id  no t  do  i t .   The fac t  i s  he  d id  no t  do  i t .  

ADV KENNEDY SC:   So  you were  no t  aware  a t  the  t ime the  

MOA was s igned tha t  th is  had not  been done? 

MR NTSHEPE:   No I  was not  –  I  was… 
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ADV KENNEDY SC:   I s  tha t  cor rec t?  

MR NTSHEPE:   What  i s  th is?   Sor ry  SC? 

CHAIRPERSON:   And a t  the  t ime when he read th is  

memorandum? 

ADV KENNEDY SC:   No I  asked Cha i r  the  w i tness  was he  

aware  a t  the  t ime tha t  the  MOA was s igned tha t  Mr  Mlambo 

had not  g iven h i s  approva l  –  a t  tha t  t ime?  

MR NTSHEPE:   I  was not  aware  o f  tha t .  

ADV KENNEDY SC:   You were  no t  aware  –  I  unders tand  

tha t .   But  now you –  you then become aware  because you 10 

are  asked to  ove r r ide  Mr  Mlambo’s  re fusa l .    

You are  aware  by  way o f  th is  memorandum of  29 t h  

October  2015 so  tha t  i s  more  than f i ve  months  s ince  the  

MOA had a l ready been s igned.   You are  aware  now as 

Group CEO tha t  peop le  in  the  organ isa t ion  had s igned a  

MOA wi thout  fo l low ing the  procurement  po l i cy  p rov is ions 

spec i f i ca l l y  requ i r ing  Mr  Mlambo to  g ive  h i s  approva l .   And 

now what  she is  t ry ing  to  do  Mr  Ma lah le la  ins t ruc ted  by  her  

DLS board  i s  to  ge t  Mr  Mlambo re t rospect ive ly  to  au thor i se  

the  dev ia t ion .   I s  tha t  cor rec t?  20 

MR NTSHEPE:   Cor rec t .  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   Wi th  due respect  can I  cont inue SC? 

ADV KENNEDY SC:   Sor ry.  

MR NTSHEPE:   Wi th  due respect  Cha i r  f i ve  months  a f te r  
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the  MOA has been s igned the  Group Ch ie f  –  the  Group  

Ch ie f  P rocurement  i s  no t  aware  the re  is  t a rd iness 

somewhere  there .  

ADV KENNEDY SC:   The is  wha t  –  ta rd iness somewhere  

d id  you say?  What  d id  you say I  d id  no t  hear  you.  

MR NTSHEPE:   Tard iness.   In  o ther  words there  is  neg lec t  

o f  respons ib i l i t y.  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   A f te r  f i ve  months  tha t  has –  i t  has  been 

s igned.  10 

ADV KENNEDY SC:   And you … 

MR NTSHEPE:   And Ms Malah le la  was respons ib le  fo r  the  

Supp ly  Cha in  in  the  d iv is ion .   Whereas h is  boss is  no t  

aware  o f  tha t .   F ive  months  to  me tha t  i s  ta rd iness,  there  i s  

neg lec t  o f  respons ib i l i t i es .  

ADV KENNEDY SC:   Yes.   There  is  a  neg lec t  o f  

respons ib i l i t y.   

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Do you –  are  you . .  

CHAIRPERSON:   On whose par t . .  20 

ADV KENNEDY SC:   Sor ry  Cha i r.  

CHAIRPERSON:   On whose par t?  

MR NTSHEPE:   Bo th  Mr  –  espec ia l l y  Ms Malah le la  because  

i f  she knew tha t  the  –  because she is  the  one who is  

wr i t ing  tha t  the  MOA has been s igned.   She shou ld  have 
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in fo rmed the  head -  there  was  group meet ings  o f  the 

Supp ly  Cha in  a t  Dene l  l i ke  there  were  g roup meet ings o f  

the  bus iness deve lopment .   Ms  Malah le la  shou ld  have  

made sure  f i ve  months  tha t  h is  boss is  no t  aware .   I  do  no t  

know what  they were  d iscuss ing  then in  the  group  Supp ly  

Cha in  meet ings.  

CHAIRPERSON:   Ms Kennedy –  Mr  Kennedy.  

ADV KENNEDY SC:   Thank you Cha i r.   I s  i t  no t  a  b i t  un fa i r  

o f  you to  be  po in t ing  the  f inger  o f  b lame a t  Ms Ma lah le la .  

She has a l ready  g iven ev idence  to  th is  commiss ion  in  10 

pub l i c  on  TV tha t  she in  fac t  spec i f i ca l l y  recommended to  

her  board  a t  DLS  and her  EXCO tha t  there  were  b reaches 

o f  the  procurement  po l i cy  and i t  shou ld  no t  go  ahead.   And  

in  fac t  as  I  po in ted  out  to  you her  ev idence has been tha t  

she spec i f i ca l l y  used the  words fo r  example  

“ I  hereby reques t  permiss ion  to  imp lement  

the  EXCO dec is ion”  

Because she d i sagreed w i th  tha t  dec i s ion .   I s  i t  no t  

a  b i t  un fa i r  to  b lame the  person who was in  fac t  s t rong ly  

recommending to  management  tha t  they shou ld  no t  s ign  20 

the  MOA;  tha t  i t  was s igned w i thout  the  necessary  approva l  

be ing  ob ta ined. ;  tha t  i t  was s igned w i thout  the  necessary  

approva l  be ing  ob ta ined.  

MR NTSHEPE:   Cha i r  honourab le  SC asked me i f  Mr  

Mlambo was –  was he aware  o f  tha t  the  MOA was  s igned 



11 NOVEMBER 2020 – DAY 304 
 

Page 22 of 404 
 

f i ve  months  thereaf te r  in  October  mean ing  tha t  i t  was  

s igned f i ve  months  be fore  October ;  the  MOA.   And  he was 

not  aware  o f  tha t .    

ADV KENNEDY SC:   So  are  you b laming not  Ms Ma lah le la  

and you now b laming Mr  Mlambo 

MR NTSHEPE:   No I  am not  b laming Mr  Mlambo.  

ADV KENNEDY SC:   Or  a re  you b laming both?  

MR NTSHEPE:   Sor ry  SC.  

CHAIRPERSON:   Yes.   Ja  le t  us  g ive  Mr  Ntshepe a  chance  

to  answer.  10 

MR NTSHEPE:   I  am not  b laming Mr  Mlambo I  am say ing 

there  is  a  re lega t ion  o f  respons ib i l i t y  here  whereas there  

were  ind i v idua ls  who ho ld ing  meet ings a lmost  every  two  

weeks I  remember  in  the  Group Supp ly  Cha in  in  the  – a t  

head o f f i ce  and th is  mat te r  shou ld  have been d iscussed  

there .   And I  am act ing  on ly  and on ly  on  the  document  tha t  

i s  la id  be fore  me.  

ADV KENNEDY SC:   .Yes.   Yes.  

CHAIRPERSON:   No,  do  you  remember  Mr  Kennedy 

whethe r  Ms Malah le la  ind ica ted  whether  how she became 20 

aware  that  the MOU or MOA had been signed.   I  know that  

wi th regard to Mr Mlambo, one got  the impression that  there 

was an at tempt  to  ensure that  th is  d id not  get  to his  at tent ion 

or  something.   One got  that  impression.   I  do not  know 

whether you got  the same impression.  
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MR NTSHEPE :    Yes.  

CHAIRPERSON :    Now I  do not  know, I  cannot remember 

Ms Malahlela’s ev idence as to when she would have become 

aware of  the fact  that  the MOA or the MOU in May had been 

signed.   

ADV KENNEDY SC :    Yes,  as I  recal l  the evidence,  she was 

res ist ing the signature f rom the outset  of  the process and 

was then aware that  she was being overr idden.   So i t  was 

not  as i f  she f ind out  only af ter the event .  

CHAIRPERSON :    Yes.  10 

ADV KENNEDY SC :    Whereas Mr Mlambo did in fact  only 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV KENNEDY SC :    He was only asked for th is approval  

f ive months af ter the MOA had been signed al ready.  

CHAIRPERSON :    Ja.   Ja-no,  that  is f ine.   Wel l ,  one of  the 

quest ions which I  th ink Mr Kennedy had asked at  some stage 

Mr Ntshepe which I  would l ike you to deal  wi th because I  am 

not  sure that  you have deal t  wi th i t  properly is.    

 I  understood Mr Kennedy to  want to f ind out  what your  20 

at t i tude was when you became aware that  Mr Mlambo’s 

approval  had not  been obtained before the MOA was signed.    

 When you discovered this,  that  which at  the latest ,  I  

guess,  would have been when you signed the approval  when 

he had refused.    
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 In other words,  when you real ised that  there had been 

no compl iance wi th pol icy,  what was your at t i tude to that? 

MR NTSHEPE :    My at t i tude Chair  was that ,  because of  the 

nature of  the request ,  there was an urgency to go ahead and 

that  is why I  wrote approved.   So my at t i tude was that  I  

supported the memo.  

CHAIRPERSON :    Wel l ,  I  want  you to dist inguish between 

two things because I  want to make sure I  understand your 

at t i tude in regard to each one of  them correct ly.  

 That  is the request  which was then before you in  10 

October 2015 af ter  Mr Mlambo said that  he needed certain 

requi rements to be – he needed to be sat isf ied about certain  

requi rements before he could approve and you approved.   

Now, that  is one thing.   That  is your  at t i tude to that  request .  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And one of  the things you have said is,  

because of  urgency,  you thought approval  should be given.   

Okay,  that  is one thing.  

MR NTSHEPE :    Correct .  

CHAIRPERSON :    But  the other one is,  you become aware 20 

that  there has been a breach of  po l icy somet ime back when 

the MOA was signed without  h is approval .   His approval  has 

been sought af ter but  i t  should have been sought before.  

 So what was your at t i tude to the fact  that  there had been 

a breach of  pol icy by those who signed that  MOA without  
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f i rst  obtaining the approval? 

MR NTSHEPE :    In my understanding Chai r.   The Group CEO 

appl ied his  mind when he signed the MOA.  In his mind,  I  

t rust  and bel ieve that  he would not  have breached any pol icy 

at  that  point  in t ime.  I  t rusted him.  Otherwise,  why would he 

want to breach a pol icy purposely? 

CHAIRPERSON :    So is your answer that  when you heard – 

when this came to your at tent ion,  your view was that  ei ther  

Mr Mlambo.. .   Wel l ,  I  guess you could not  say Mr Mlambo’s 

approval  had been obtained.   So I  guess you would have 10 

said there must  have been good reasons for the MOA to be 

signed without  h is  approval .   Is that  what you thought? 

MR NTSHEPE :    [No audible reply]   

CHAIRPERSON :    Is that  what you thought? 

MR NTSHEPE :    Correct .  

CHAIRPERSON :    But  you did not  check whether there were 

actual ly good reasons?  You took the view that  the person 

who was Group CEO at  the t ime, approved and you lef t  i t  at  

that? 

MR NTSHEPE :    The representat ive for Group Supply Chain 20 

as i t  reported to the former or the erstwhi le Chief  Financial  

Off icer,  in my mind,  that  represented the whole funct ion of  

that  organisat ion and he signed i t .   So I  had no doubt  – I  had 

no reason to bel ieve that  there was a breach of  pol icy.  

CHAIRPERSON :    Mr Kennedy.  
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ADV KENNEDY SC :    Thank you,  Chai r.   Mr Ntshepe,  but  you 

did have good reason.   You may not  have had reason at  the 

t ime that  Mr Saloojee signed i t  or ig inal ly to bel ieve that  

there was a breach of  the pol icy but  here there was an 

at tempt being made by DLS to cure what had al ready been 

ident i f ied as having been a breach in the pol icy.    

 So the mere fact  that  you thought Mr Saloojee would not  

have signed unless – at  least  where he knowingly was aware 

that  the pol icy had breached.  That  must  have fal len away.    

 You had been alerted now as his successor to the fact  10 

that  something had been signed by your predecessor in  

ci rcumstances where the necessar i ly approval  had not  been 

obtained.    

 So I  am suggest ing to you.   I t  may not  be appropriate for  

you to say:   Wel l ,  because Mr Saloojee signed,  therefore,  I  

assumed everything was in order.    

 You now knew, surely,  that  everything was not  in order 

speci f ical ly th is provisions of  the process had not been 

compl ied wi th.   Was i t  not  your duty as Group Chief  

Execut ive to take correct ive act ion? 20 

MR NTSHEPE :    Honourable SC, I  am – cannot be hundred 

percent  certain that  mister – erstwhi le Mr CEO, Mr Saloojee,  

would not  have s igned this  mot ivat ion,  number one.   So I  

cannot at test  to i t  . . . [ intervenes]   

ADV KENNEDY SC :    No,  but  sorry Mr Ntshepe, I  th ink we 
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are at  cross purposes.   I  am not  ta lk ing about Mr Saloojee 

singing th is mot ivat ion because this mot ivat ion was 

submit ted when you were Group CEO, not  when Mr Saloojee 

was.    

 I  am simply saying this.   You are now faced when you 

signed to approve this mot ivat ion.   You were aware that  the 

MOA had previously been signed . . . [ intervenes]   

MR NTSHEPE :    Correct .  

ADV KENNEDY SC :    . . . in c i rcumstances where the 

necessary approval  under the procurement pol icy had not  10 

been obtained.   You were aware of  that .   Mr Saloojee may or  

may not  have been aware of  that  but  you were aware of  that .    

 There is a problem that  the memorandum is asking:   Can 

we f ix  i t  by way of  approval  where there has been a breach 

of  the procurement pol icy?   

 Mr Mlambo said:   Wel l ,  maybe but  I  need to be sat isf ied 

there is a good business reason before I  g ive my approval .   

And you overruled him.  Not  so? 

CHAIRPERSON :    Maybe.. .   Can I  put  i t  th is way?  I  th ink 

what Mr Kennedy is saying to you is .   You have said to me in  20 

answer to a quest ion I  had put  to you that  you would have 

thought that  there would have been no breach of  pol icy 

. . . [ intervenes]   

MR NTSHEPE :    Correct .  

CHAIRPERSON :    . . .because . . . [ intervenes]   
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MR NTSHEPE :    Correct ,  Chai r.  

CHAIRPERSON :    . . .  Mr Saloojee,  as far as you are 

concerned,  you did not  th ink he would approve i f  there had 

been a breach of  pol icy.  

MR NTSHEPE :    Correct ,  Chai r.  

CHAIRPERSON :    Which might  mean, as far as you are 

concerned,  ei ther  there was no breach of  pol icy or  i f  there 

was a breach,  i t  was a breach – there were good reasons for 

him to approve.  

 So what Mr Kennedy is put t ing to you now, effect ively,  is  10 

to say.   But  Mr Ntshepe, you could not  have thought  along 

those l ines when you had to make a decis ion on this memo.  

 Because the facts which emerged f rom the memo, were 

that  no approval  – Mr Mlambo’s approval  had not  been 

obtained.   That  is number one.  

 Number two.   Those concerned were now br inging to you 

the fact  that  there had been no approval .   And they are not  

saying Mr Saloojee signed because here were the grounds 

that  just i f ied him to approve.  

 They were s imply saying,  in effect ,  no approval  was 20 

obtained f rom Mr Mlambo but  we th ink i t  should be obtained 

now.  That  is what I  th ink Mr Kennedy is saying to you.   So 

you could not  have thought along the l ines that  you say you 

thought.  

MR NTSHEPE :    Correct .   Correct ,  Chai r.  
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CHAIRPERSON :    You accept  that? 

MR NTSHEPE :    Yes,  I  accept .  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    Okay.   So Mr Kennedy,  you want to take i t  

f rom there? 

ADV KENNEDY SC :    Yes,  thank you Chai r.   I  would l ike to 

explore the issue of  urgency a bi t  more.   The memorandum 

just  refers to urgency but  i t  does not  say what the reasons 

for urgency were,  correct? 10 

MR NTSHEPE :    Correct .    

ADV KENNEDY SC :    H’m.  I  see.   Do you know how long i t  

might  have taken for an answer to be provided to  

Mr Mlambo? 

MR NTSHEPE :    [No audible reply]   

ADV KENNEDY SC :    Because i f  you look at  page 852.   He 

is not  saying:   I  wi l l  never approve this.   He is saying that  

DVS and LMT must submit  proof  that  they cannot meet the 

requi rements.   He also says:   Pr ior to the cont ract  be ing 

awarded.   Of course,  i t  had al ready been awarded.  But  do 20 

you know how long i t  would have taken? 

MR NTSHEPE :    In my v iew SC, i t  could not  have taken a 

day or two.  

ADV KENNEDY SC :    Even more than a day or two? 

MR NTSHEPE :    [No audible reply]   
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ADV KENNEDY SC :    And yet  that  was not  done.   Nobody 

came back to Mr Mlambo to say:   Wel l ,  actual ly Mr Mlambo,  

DVS was saying X,  Y,  Z.   They are not  able to do i t .   And 

LMT are saying X,  Y,  Z.   They are also are not  able to do i t .   

That  was not  done even that  could have taken no more than 

a day or two.   You are aware of  that? 

MR NTSHEPE :    I  am not  aware of  that  but  you are in forming 

me r ight  now, SC.   I  am aware of  i t  now.  

ADV KENNEDY SC :    You cannot dispute i t ,  correct? 

MR NTSHEPE :    Sorry,  I  missed that? 10 

ADV KENNEDY SC :    Can you dispute i t  or not? 

MR NTSHEPE :    I  am not  disput ing i t .  

ADV KENNEDY SC :    You are not  disput ing i t?  

MR NTSHEPE :    [No audible reply]   

ADV KENNEDY SC :    Thank you.   And is i t  correct  that  

nobody came to you to say:   Wel l ,  actual ly Mr Mlambo – the 

answer to  Mr Mlambo’s quest ions are the fo l lowing:   Nobody 

came back to you.   Is that  r ight? 

MR NTSHEPE :    I  th ink the individual  – I  do not  remember – 

the individual  who brought th is to  me, because i t  was not  20 

di rected to me, would have pointed out  that  Mr Mlambo did 

not  s ign this th ing.  

ADV KENNEDY SC :    Yes.  

MR NTSHEPE :    And when I  read i t ,  th is is what I  read and I  

asked him why did he sign this th ing.   The answer I  got  was 
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that  he is delay ing the process.   And . . . [ intervenes]   

CHAIRPERSON :    Wel l . . .   Ja,  probably,  that  is  what  you were 

told and maybe you also bought into that .   But  you have said 

that  checking these requi rements that  Mr Mlambo wanted to  

be checked could not  have taken more than a day or two.  

MR NTSHEPE :    Correct ,  Chai r.  

CHAIRPERSON :    So the chal lenge,  therefore,  is,  why could 

you not  say:   Look at  whether  the requirements that  

Mr Mlambo is asking to be checked and go back to h im.  

Because as Mr Kennedy says,  he had not  said he wi l l  never 10 

grant  the approval .    

 He just  wants to  be sat isf ied that  the requi rements of  the 

pol icy are met before he can approve.   So i f  i t  was somebody 

that  could not  take a day or two,  what is i t  that  was so urgent  

that  you had to approve i t  yoursel f .  

 Rather than say:   But  Mr Mlambo is fo l lowing pol icy.   

You people must  respond.  Check these requirements and 

respond to him.   Let  him make a decision af ter that  because 

i t  is not  something that  is  going to take a month.   I t  is just  a 

day or two and then he can make up his mind.   Maybe he wi l l  20 

approve,  maybe he wi l l  not  but  he has raised certain  issues.   

At tend to them.  Why did you not  say that? 

MR NTSHEPE :    Chai r,  the ind ividual  who brought th is  

memorandum to me, I  bel ieved he brought i t  in good fa i th.  

CHAIRPERSON :    I  am sorry.   You say you bel ieve. . .?  



11 NOVEMBER 2020 – DAY 304 
 

Page 32 of 404 
 

MR NTSHEPE :    He brought the memorandum to me in good 

fai th because he wanted the expedi t ion of  the work.   And I  

bel ieved what he told me.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    I  d id not  doubt  because I  bel ieved what he 

said and I  t rusted his views.   And I  then acted appropr iately  

as I  deemed f i t .  

CHAIRPERSON :    But  he – is what he has told you that  

Mr Mlambo was delaying the process.  

MR NTSHEPE :    Correct .  10 

CHAIRPERSON :    Yes,  but  then your answer – why was your 

answer not  th is?  Mr Mlambo, seeks to ensure that  the pol icy 

of  the company is  compl ied wi th.   I t  is not  going to take long 

to check whether  th is requirements are met.   I t  is a day or 

two.   You go and at tend to that .   Go back to him on those 

requi rements.   Come back to me only af ter he has looked at  

your response and i f  he st i l l  says no. . .   Why did you not  do 

that? 

MR NTSHEPE :    I  d id not  do that  as I  – I  wi l l  repeat  again 

Chai r.   That  I  bel ieved that  DVS and LMT, the individual  who 20 

brought th is to me is aware that  DVS and LMT might  not  

necessari ly or does not  have a capabi l i ty and capaci ty to th is 

special ised requi rement for the T-f i le(?).    

 And therefore,  he brought i t  st raight  to me because he 

real ised i f  we do not  do i t  now, we might  never do i t  or i t  
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might  take a long t ime . . . [ indist inct ]  . . . [ intervenes]   

CHAIRPERSON :    But  Mr Ntshepe, the heavens were not  

going to fa l l  i f  in two days’ t ime they went back to  

 Mr Mlambo.  

MR NTSHEPE :    Correct ,  Chai r.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    Correct .  

CHAIRPERSON :    So you are the act ing Group CEO.  You 

are supposed to,  among other th ings,  make sure that  the 

pol ic ies of  the company are fol lowed.  10 

MR NTSHEPE :    Correct ,  Chai r.  

CHAIRPERSON :    Here is a funct ionary or somebody who 

holds a part icular posi t ion in the company and h is duty 

includes enforcing this pol icy and he is not  saying:   I  am 

refusing.   He says:   I  want  to make sure that  the pol icy is  

compl ied wi th before I  make up my mind.    

 And in your own vers ion,  i t  is not  going to take long to 

sat isfy him one way or another.   Do you not  agree that  your 

approach – your response should have been:  No,  no,  no,  

no.   Mr Mlambo is  rais ing legi t imate issues here.   This th ing 20 

of  saying he is  delaying,  I  am not  buying i t .   He is  rais ing 

legi t imate issues here.    

 The pol icy of  the company requires that  he must  sat isfy 

himsel f  about  th is.   Deal  wi th  th is .   Go back to him.  Only 

af ter he has made a decision,  af ter he have gone back wi th  



11 NOVEMBER 2020 – DAY 304 
 

Page 34 of 404 
 

th is,  can you come back to me.  Do you not  accept  that  that  

is how you should have handled i t?  

MR NTSHEPE :    On hindsight ,  Chair.   As you are point ing i t  

out  to me now.  Yes,  I  should have done that .  

CHAIRPERSON :    Yes,  okay al r ight .   Mr Kennedy.  

ADV KENNEDY SC :    Sorry,  Chai r.   May I  just  check 

something wi th my col league? 

CHAIRPERSON :    Ja,  okay.   Okay.    

ADV KENNEDY SC :    You see,  the memo starts on page 6. . .   

Oh, sorry 824,  the f i rst  paragraph or f i rst  two.   Previous 10 

si tuat ion,  as which as you pointed out ,  relates to  the TS 

Demo Model which was pr ior to th is part icular s ingle source 

contract ,  correct? 

MR NTSHEPE :    Yes.   T5.  

ADV KENNEDY SC :    I  am sorry? 

MR NTSHEPE :    T5.  

ADV KENNEDY SC :    T5.   I  beg your pardon.  

MR NTSHEPE :    Yes.  

ADV KENNEDY SC :    Yes.   But  that  is correct ,  is i t  not? 

MR NTSHEPE :    Correct .  20 

ADV KENNEDY SC :    That  was a previous cont ract .   And 

Ms Mahlalela is point ing out  to the Group Supply Chain 

Execut ive to whom i t  is addressed,  that  he had previously in 

re lat ion to that  contract  had given instruct ion that  DLS must  

f i rst  explore whether  and to what extent  DVS and LMT could 
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be used to do that .    

 And i t  was precisely because of  the same provision.   So 

she effect ively  was saying in th is memo:  We are aware -  (at  

her  level ) .   We are aware that  you,  Group Supply Chain 

Execut ive,  previously required the DLS to make sure whether 

we could do i t  in-house.    

 That  has not  been done for the contract  for the single 

source suppl ier.   She has taken i t  to her execut ive to  DLS to 

say:   We have got  on the one hand a violat ion of  th is pol icy.   

On the other hand,  we have the fact  that  the MOA has been 10 

signed in violat ion of  the pol icy.   We have this problem.   

 And she was recommending to DLS Management:   You 

are going to have to scrap this  cont ract  and start  the process 

to do i t ,  to do i t  in compl iance wi th  the pol icy.   But  her DLS 

Management overru led her.    

 And so,  she was now saying to Mr Mlambo:   My board,  

my execut ive at  DLS are now asking you i f  you wi l l  

ret rospect ively approve i t .    

 So did this not  r ing a larm bel ls in your mind to know that  

there was in fact  a violat ion of  the pol icy that  you were now 20 

being asked to approve?  Sorry,  not  you  Mr Mlambo was 

being asked to approve.  

MR NTSHEPE :    In terms of  what is wri t ten here,  there is a  

violat ion of  the pol icy.    

ADV KENNEDY SC :    Sorry?  The what? 
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MR NTSHEPE :    There is a violat ion.  

ADV KENNEDY SC :    There is a vio lat ion.  

MR NTSHEPE :    Yes.  

ADV KENNEDY SC :    So . . . [ intervenes]   

MR NTSHEPE :    However . . . [ intervenes]   

ADV KENNEDY SC :    Yes? 

MR NTSHEPE :    Can I . . .?  

ADV KENNEDY SC :    Sorry,  yes.  

MR NTSHEPE :    Ms Mahlalela was part  of  Exco.   She was 

not  outside of  Exco.   She was part  o f  Exco hersel f .  10 

ADV KENNEDY SC :    But  she has given her evidence that  

she was overruled by the rest  of  Exco.   Are you saying that  

she should be blamed? 

MR NTSHEPE :    No,  I  am saying she was part  of  Exco.   She 

was part  of  the decision.   I  cannot say i f  we make South 

Afr ica a decision.   Then I  am saying,  I ,  indiv idual ly  refused 

. . . [ intervenes]   

ADV KENNEDY SC :    Sorry.   When she answered my 

quest ion.   We know that  she was part  of  Exco.   We know that  

Exco decided by a major i ty v iew . . . [ intervenes]   20 

MR NTSHEPE :    Yes.  

ADV KENNEDY SC :    . . . that  Mr Mlambo should be asked to 

give approval .   Not . . .   I t  is addressed to Mr Mlambo, not  to 

you.  

MR NTSHEPE :    Correct .  
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ADV KENNEDY SC :    We wi l l  get  in  a moment to how i t  came 

to you.   But  Exco at  DLS accepted as the evidence go and 

the minutes ref lected,  accepted that  there was a viola t ion of 

the pol icy but  said:   Wel l ,  i f  there is a violat ion of  the pol icy,  

i t  can be ignored effect ively because the MOA has al ready 

been signed.    

 So i f  i t  was done unlawful ly,  we are now stuck wi th i t  and 

we may face l i t igat ion f rom VR Laser i f  we cancel  i t .   So i t  is  

then sent  to Mr Mlambo against  Ms Mahlalela’s views.    

 Is i t  fa i r  to suggest  that  she should be blamed because 10 

she sat  in the same Exco meet ing that  took that  decision 

when she was a minori ty v iew that  s t renuously resisted i t?  

MR NTSHEPE :    Honourable SC, I  am not  saying she should 

be blamed.  I  am stat ing the facts that  according to me as I  

see them in f ront  of  me.  She says:   I  hereby requests 

permission to implement.   I  am not  blaming her but  she is  

the one who is saying:   I  hereby request .   She does not  say:  

I  hereby. . .   To implement the Exco decision.    

ADV KENNEDY SC :    Yes.  

MR NTSHEPE :    Being part  of  Exco,  I  would bel ieve that  she 20 

was implement ing the Exco decision.  

ADV KENNEDY SC :    Yes,  because . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  maybe . . . [ in tervenes]   

ADV KENNEDY SC :    Sorry,  Chai r.  

CHAIRPERSON :    Maybe let  us put  i t  th is way Mr Ntshepe.   
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Ms Mahlalela made i t  c lear in her evidence that  in the 

part icular Exco meet ing where this issue was discussed,  she 

was the minori ty.   She had a di fferent  v iew f rom the major i ty.    

 But  she was inst ructed to wri te a let ter  to Mr Mlambo 

and request  permission.   So when she wrote this  let ter,  she 

says:   I  was complying wi th an inst ruct ion f rom Exco.    

 And as Mr Kennedy said,  I  th ink she part icular ly said 

that  last  sentence of  the memo, where i t  says:   I  hereby 

request  permission to implement.    

 She del iberately put  i t  l ike that  because she was real ly  10 

against  i t  but  she had been inst ructed.    

MR NTSHEPE :    Yes,  I  understand now.  

CHAIRPERSON :    You now understand her posi t ion? 

MR NTSHEPE :    Correct .   Correct ,  Chai r.  

CHAIRPERSON :    Ja.  

MR NTSHEPE :    Ja.  

CHAIRPERSON :    So that  was her  posi t ion.   That  is the 

context  in which she sa id she wrote the let ter.   Ja.   You 

accept  that  she should not  take any blame for that  i f  she was 

carrying out  the instruct ion of  the major i ty in the Execut ive 20 

Commit tee? 

MR NTSHEPE :    Chai r,  my honest  opinion.    

CHAIRPERSON :    H’m? 

MR NTSHEPE :    I  have to be honest  here.  

CHAIRPERSON :    Yes,  yes,  yes.  
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MR NTSHEPE :    I t  might  not  be a popular opinion.  

CHAIRPERSON :    Ja.  

MR NTSHEPE :    My honest  opinion.   She is part  of  Exco.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    And whether she was inst ructed by Exco or  

not ,  I  am outside Exco of  the div is ion and I  am seeing a 

let ter and she is part  of  Exco and she is  asking for  

permission to ask as an Exco decision.   She does not  say 

there was a minor i ty v iew to say that  she is not  agreeing 

wi th i t .  10 

CHAIRPERSON :    No,  she might  not  be saying this here.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    But  one,  she said i t  in her evidence here.   

Two, there is documentat ion to which Mr Kennedy might  refer  

you i f  necessary,  which shows her di fferent  v iew in regard to 

th is issue.    

 So I  am not  sure what the point  is  that  you are making 

because she is saying:   I  was against  th is in the Exco 

meet ing and I  expressed my views.   The matter was 

discussed.   I  bel ieve that  what was being done was wrong.   I  20 

bel ieve that  even the route to ask Mr Mlambo to approve was 

wrong.   But  I  was the minor i ty.    

 So I  am not  sure what you expected her to do i f  she fel t  

what  was being sought to be done by the major i ty was 

wrong?   
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MR NTSHEPE :    Chai r,  I  would have expected her to wri te 

something here to  say that  there is also a manual  to use that  

th is should not  be done.  Then – because this is what I  only  

had in f ront  of  me.   

CHAIRPERSON :    Yes.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    But  . . . [ intervenes]   

MR NTSHEPE :    And my understanding is that ,  Exco 

including her . . . [ in tervenes]   

CHAIRPERSON :    Yes.  10 

MR NTSHEPE :    . . .had agreed.  

CHAIRPERSON :    Yes,  but  now I  guess you can take i t  f rom 

us who have l istened to her evidence.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And we have looked at  some documents 

that  she had the minori ty v iew.  I f  you accept  that ,  then 

. . . [ intervenes]   

MR NTSHEPE :    I  accept  i t .  

CHAIRPERSON :    . . .Mr Kennedy can take i t  f rom there.  

ADV KENNEDY SC :    Thank you,  Chai r.   Now you deal t  20 

previously in your evidence wi th your view that  you never 

undermined Mr Mlambo.   But  now that  you know the facts,  at  

least  in relat ion to Ms Mahlalela,  i t  seems that  she was 

undermined.   She,  in fact ,  gave evidence.    

 And i f  you watched i t  onl ine,  you may have seen how 
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moving i t  was,  how she was – in  fact ,  how she came to the 

point  of  tears before the Chai rperson in these proceedings 

when she was concluding her evidence and talked about how 

demoral is ing and undermined she fel t ,  where she was giving 

advice and just  be ing overruled.    

 Now, i t  just  seems to me – I  would just  want to suggest  

to you that  perhaps i t  is unfortunate that  your f inger of  blame 

has been repeatedly pointed at  Ms Mahlalela,  despi te the 

points that  the Chai rperson has raised wi th you.    

 And we have not  heard any cr i t ic ism from you,  I  bel ieve, 10 

as to the col leagues who were in the major i ty who, in fact ,  

undermined Ms Mahlale la.    

 Does that  d isturb you now as the former Group Chief  

Execut ive that  th is went on?  Whether  you knew about i t  at  

the t ime, you know i t  now.  Do you have any comment on 

that? 

MR NTSHEPE :    In my ten year  Chair  at  Denel ,  I  had – i t  was 

my pr ior i ty to make sure that  everybody at  work has the 

f reedom and the abi l i ty to do thei r  work wi thout  fear or 

favour.   Now I  was not  aware that  Ms Mahlalela was being 20 

undermined.   Not  that  she ever came to me to say that  she 

was being undermined.    

ADV KENNEDY SC :    Yes.  

MR NTSHEPE :    She might  have said i t  here but  she never  

to ld me.  
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ADV KENNEDY SC :    Ms Mahlalela  gave evidence,  not  only 

that  she was against  going out . . .   Sorry.   Giving the contract  

di rect ly  to  VR Laser  wi thout  at  least  explor ing whether  LMT 

and DVS could do i t .   But  f rom the beginning,  she had in fact  

st rongly advised her col leagues wi thin DLS that  i t  should be 

put  out  to tender.   She gave that  advise as wel l  and she was 

ignored.    

 In fact ,  she gave evidence that  she put  in  the 

recommendat ion in the mot ivat ion that  that  is what should be 

done.  And Mr Teubes then changed i t  and he has given 10 

evidence to s imi lar  effect .   He changed i t .   Again,  she was 

undermined,  accord ing to her evidence.   Does i t  not  disturb 

you that  th is took place? 

MR NTSHEPE :    I . . .   Honourable SC,  I  cannot dispute that  

because I  was not  in those meet ings.  

ADV KENNEDY SC :    I  see.   Now I  want to go back to the 

point .   Who, in  fact ,  brought th is memorandum to you?  

Because i t  was addressed not  to you.   I t  was addressed to 

Mr Mlambo.  Mr Mlambo said:   Wel l ,  DVS and LMT wi l l  have 

to provide proof .   Which he did not  receive.   Nobody gave 20 

that  to him.  You d id not  give that  to him.   

 How did this memo come to you and how did you come 

to approve i t?  Who as this individual  that  you have referred 

to ear l ier wi thout  naming him or her? 

MR NTSHEPE :    I f  I  remember Honourable SC,  i t  was 
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Mr Stephan Burger.  

ADV KENNEDY SC :    Mr Stephan Burger? 

MR NTSHEPE :    Yes.  

ADV KENNEDY SC :    Yes.   And did you have a discussion 

about  …[ in tervenes]  

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    Sor ry,  jus t  le t  me put  the  quest ion  

p lease.  

MR NTSHEPE:    Sor ry.  

ADV KENNEDY SC:    D id  you have a  d iscuss ion  w i th  h im 10 

about  Mr  Mlambo’s  concerns?  

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    And what  was h is  answer?  

MR NTSHEPE:    H is  answer  was tha t  Mr  Mlambo is  

de lay ing  th is  p rocess.  

ADV KENNEDY SC:    So  he cr i t i c i sed Mr  Mlambo? 

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:   Bu t  was i t  no t  Mr  Mlambo’s  r igh ts  and  

perhaps h is  du ty  to  ensure  tha t  there  was compl iance w i th  

the  procurement  po l i cy?   20 

MR NTSHEPE:    I  do  no t  d ispute  tha t ,  cor rec t .  

CHAIRPERSON:    Does your  –  does i t  mean tha t  he  d id  no t  

–  tha t  i s  Mr  S tephan Burger,  he  d id  no t  address Mr  

Mlambo’s  concerned on the i r  mer i t s ,  he  jus t  sa id  Mr  

Mlambo is  de lay ing  the  process o r  someth ing  l i ke  tha t?  
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MR NTSHEPE:    Wel l ,  he  d id  address the  fac t  tha t  DDS 

and LMT in  h i s  unders tand ing  w i l l  no t  be  ab le  to  do  th is  

work .  

CHAIRPERSON:    Yes.  

MR NTSHEPE:    Which  is  requ i red  here .  

CHAIRPERSON:    Yes.  

MR NTSHEPE:    Yes because we had a  d iscuss ion ,  i t  was 

not  jus t  –  ja .  

CHAIRPERSON:    Yes.   Now i t  seems tha t  the  prob lem 

then arose w i th  you because once he had sa id  tha t ,  shou ld  10 

you not  have sa id  to  h im then you must  address  those  

requ i rements  tha t  Mr  –  those concerns o f  Mr  Mlambo on 

the  mer i t s  and send h im a  response so  tha t  he  can make a  

dec is ion ,  do  no t  come to  me a t  th is  s tage unt i l  you  have  

responded to  h is  concerns.  

MR NTSHEPE:    Cha i r,  as  I  sa id ,  there  was u rgency to  do 

th is  work ,  number  one.  

CHAIRPERSON:    Sor ry?  

MR NTSHEPE:    There  was u rgency.  

CHAIRPERSON:    Yes.  20 

MR NTSHEPE:    To  do  and comple te  th is  work  on  t ime.  

CHAIRPERSON:    Yes.  

MR NTSHEPE:    And,  number  two,  there  were  numerous 

inc idents ,  i t  i s  whereby Mr  Burger  and Mr  Mlambo were  no t  

agree ing  on issues and espec ia l l y  in  te rms o f  who is  
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respons ib le  fo r  what .   Ja ,  because we had a  federa l  t ype 

organ isa t ion  whereby the  CEOs w i l l  be  to ta l l y  respons ib le  

because they w i l l  be  eva lua ted a t  the  end o f  the  year  in  

te rms o f  the i r  per fo rmance,  one.  

 And number  two,  however  the  superv isory  par t  w i l l  

come a t  g roup.   So there  was a  group respons ib i l i t y  

whereas la rge ly  i t  was a  d iv is iona l  respons ib i l i t y.  

CHAIRPERSON:    Bu t  i s  the  pos i t ion  no t  tha t  everyone has  

got  the i r  own ro le?  

MR NTSHEPE:    Cor rec t .  10 

CHAIRPERSON:    Okay,  everyone has got  the i r  own  

funct ions and everyone must  be  g iven space to  do  tha t  

wh ich  they are  employed to  do .  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    Okay and somet imes somebody w i l l  look 

a t  an  issue and th ink  he  wou ld  have l i ked  tha t  i ssue to  be  

hand led  d i f fe ren t ly  bu t  i s  the  respons ib i l i t y  o f  the  one who  

is  g iven the  funct ion . . .  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    . . . to  do  i t  in  the  way tha t  he  or  she is  20 

expected to  do  i t?  

MR NTSHEPE:    Cor rec t ,  Cha i r.  

CHAIRPERSON:    Now the  po l i cy  wh ich  was quoted in  the  

memo tha t  Mr  S tephan Burger  came to  you w i th  makes i t  

c lea r  tha t  Mr  Mlambo was the  one who shou ld  approve.   So 
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i t  seems to  me tha t  your  approach ought  rea l l y  to  have  

been i t  i s  Mr  Mlambo’s  funct ion  to  ensure  tha t  we fo l low 

po l i cy  in  th is  regard ,  supp ly  cha in  management  po l i cy.   He  

has asked fo r  cer ta in  requ i rements ,  go  back to  h im and  

dea l  w i th  what  he  is  ra is ing  because they a re  leg i t imate 

issues he is  ra i s ing .   I t  i s  h is  func t ion  to  g ive  approva l ,  do  

no t  come to  me,  go  back to  h im,  he  has ra ised leg i t imate  

quest ions,  go  back to  h im,  you know?  And then once he  

has made a  dec i s ion  and you are  aggr ieved maybe you can 

come to  me but  a t  th is  s tage he has no t  made a  dec is ion  to  10 

re fuse or  –  he  s imp ly  says I  want  to  be  sa t is f ied  about  th is ,  

go  back to  h im.   You apprec ia te  when you look a t  i t  now? 

MR NTSHEPE:    I  hear  what  you a re  say ing ,  yes  Cha i r.  

CHAIRPERSON:    Yes.   And you have sa id  tha t  there  was 

urgency but  I  thought  you and I  agreed tha t  there  was no  

urgency tha t  jus t i f ied  tha t  approva l  be  g i ven w i th in  two 

days,  a l l  tha t  was  requ i red  fo r  Mr  Mlambo’s  concerns to  be  

addressed was a  day or  two.   There  i s  no th ing  tha t  was 

go ing  to  happen tha t  was go ing  to  harm Dene l  i f  there  was  

a  de lay  o f  a  day or  two wh i le  Mr  Mlambo’s  concerns were  20 

be ing  addressed.   You accept  tha t?  

MR NTSHEPE:    A reasonab le  man wi l l  accept  tha t ,  so  I  

accept  i t .  

CHAIRPERSON:    Yes,  yes .   Because i t  wou ld  have been 

d i f fe ren t  i f  you  sa id  in  a  day or  two we had to  comply  w i th  
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x  and i f  we d id  no t  comply  th is  i s  what  Dene l  was go ing  to  

su f fe r.   That  wou ld  be  d i f fe ren t  bu t  once you accept ,  as  I  

th ink  you do,  tha t  address ing  Mr  Mlambo’s  concerns fo r  

h im to  make a  dec is ion  one way or  anothe r  d id  no t  requ i re  

more  than a  day or  two,  then i t  seems to  me there  was no –  

there  were  no  grounds to  rush to  approve in  c i rcumstances  

where ,  as  I  see i t ,  th is  who le  process was s t i l l  w i th in  Mr  

Mlambo,  i t  had not  been comple ted ,  he  was s t i l l  se ized 

w i th  the  mat te r,  he  jus t  wanted to  app ly  h is  m ind and tha t  

you shou ld  have  sa id  go  back to  h im,  le t  h im app ly  h is  10 

m ind,  make a  dec is ion .   I f  you  are  aggr ieved a f te r  tha t  then 

you can come to  me and then we can take  i t  f rom there .  

MR NTSHEPE:    Cor rec t ,   Cha i r.  

CHAIRPERSON:    You accept  tha t?  

MR NTSHEPE:    Yes,  I  do .  

CHAIRPERSON:    Okay,  Mr  Kennedy?  

ADV KENNEDY SC:     Thank you,  Cha i r.   May I  jus t  p ick  up  

on someth ing  you sa id  ea r l ie r,  tha t  Mr  Burger  was  

express ing  f rus t ra t ion  tha t  th is  wou ld  take  –  th is  wou ld  

de lay  th ings and tha t  there  was  a l so  a  f requent  –  pa t te rn  o f  20 

f requent  p rob lems between Mr  Burger  and Mr  Mlambo,  i s  

tha t  r igh t?  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:    Yes.   And tha t  i t  was des i rab le  to  le t  

these th ings be  dea l t  w i th  a t  the  d iv is iona l  leve l ,  i s  tha t  
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cor rec t?  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:    Bu t  the  t roub le  i s ,  even i f  there  was  

a  good bus iness reason fo r  i t  to  be  dea l t  w i th  a t  d i v is iona l  

leve l  ra ther  than  head o f f i ce ,  your  own po l i cy  requ i red  –  

and we have seen the  p rov is ion  –  tha t  i t  be  dea l t  w i th ,  th is  

i ssue be dec ided by  the  g roup head o f  supp ly  cha in  no t  the  

d iv is iona l  supp ly  cha in ,  no t  the  d i v is iona l  CEO and  

e f fec t i ve l y  where  Mr  Mlambo was say ing  I  cannot  approve  

th is  ye t ,  I  need  cer ta in  th ings,  tha t  wou ld  have on ly  taken a  10 

day or  two,  ins tead you have Mr  Burger  coming a long and 

say ing  Mr  Mlambo is  obst ruc t ing  me,  i t  i s  de lay ing  us ,  even  

though the  de lay  does not  seem to  have been rea l l y  

s ign i f i can t ,  as  the  Cha i rperson has po in ted  out  and he is  

say ing  he  a lways f rus t ra t ing  me,  shou ld  you not ,  as  a  

respons ib le  GCOE have sa id  look,  i f  somebody has to  

approve th i s ,  i t  i s  no t  you,  Mr  Burger.   I f  you  th ink  t here  is  

a  good bus iness case,  even i f  you  persuade me,  tha t  i s  not  

good enough,  i t  shou ld  no t  be  le f t  to  you,  Mr  Burger,  i t  

shou ld  be  le f t  to  Mr  Mlambo because sure ly,  Mr  Ntshepe,  20 

do  you agree tha t  you were  bound,  as  the  Group Ch ie f  

Execut ive  o f  Dene l  by  i t s  own procurement  po l i cy,  lega l l y?  

MR NTSHEPE:    I  was bound by  a l l  po l i c ies  o f  Dene l .  

ADV KENNEDY SC:    Inc lud ing  th is ,  cor rec t?  

MR NTSHEPE:    Cor rec t .  
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ADV KENNEDY SC:     Bu t  e f fec t i ve l y  you seem to  be  

say ing  we l l ,  because Mr  Burger  was compla in ing  tha t  Mr  

Mlambo was tak ing  too  long and the  pro jec t  was urgent  and  

so  fo r th  tha t  you shou ld  jus t  approve i t  bu t  tha t  wou ld  

breach the  po l i cy,  no t  so?  

MR NTSHEPE:    Not  as  you put  i t .  

ADV KENNEDY SC:    I  see ,  so  how do you put  i t  then?  

MR NTSHEPE:    There  is  a  mot iva t ion  o f  why th is  shou ld  

be  done by  VR Laser  and I  be l ieved in  th i s  mot iva t ion  tha t  

th is  mot iva t ion  represented the  t rue  fac ts  o f  what  was 10 

dec ided by  Exco o f  the  d iv i s ion  and tha t  Mr  Burger  sa id  Mr  

Mlambo is  a lways  de lay ing  h im or  whatever,  o f  course ,  as  I  

say,  the re  were  issues now and aga in  be tween the  two but  

I  was look ing  a t  th is  as  an  ind i v idua l  memorandum to  be  

se t t led  so  tha t  we can be ab le  to  move the  products  and be  

ab le  to  de l i ver  th i s  p roduct .  

ADV KENNEDY SC:    Bu t  can I  take  you back to  the  hear t  

o f  my quest ion  and tha t  i s  tha t  however  you fe l t  tha t  there  

was a  good bus iness reason to  ge t  th ings mov ing  and not  

to  ge t  in to  a  d ispute  w i th  VR Laser,  you have been  a le r ted  20 

to  the  fac t  tha t  there  i s  a  v io la t ion  o f  a  p rocurement  po l i cy  

wh ich  is  lega l l y  b ind ing  on  Dene l  and lega l l y  b ind ing  on  

you as  Group Ch ie f  Execut ive  Off i ce r.   Now you seem to  

have been pe rsuaded by  the  urgency and the  Cha i r  has 

a l ready debated  tha t  w i th  you,  you seem to  have been  
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persuaded by  Mr  Burger ’s  compla in t  tha t  Mr  Mlambo was  

tak ing  too  long or  obst ruc t ing ,  you seem to  have been  

persuaded by  Mr  Burger  tha t  LMT and DVS cou ld  no t  do  

th is  even though  Mr  Mlambo asked fo r  a  p roof  wh ich  was  

never  p rov ided and you a lso  seem to  have been persuaded  

by  a  concern  tha t  i f  you  cance l  the  ag reement  o r  you do 

not  p lace  an order  under  the  agreement  a l ready s igned 

w i th  VR Laser  they cou ld  ra i sed c la ims and br ing  l i t iga t ion .   

Have I  summed up your  a t t i tude co r rec t l y?  

MR NTSHEPE:    Cor rec t ,  s i r.  10 

ADV KENNEDY SC:     Yes.   But  aga ins t  a l l  o f  tha t ,  even i f  

one assumes in  your  favour,  tha t  a l l  o f  those were  good 

reasons,  sure l y  there  was a  ve ry  bad reason fo r  approv ing  

th is  and tha t  was  a  s imp le  po in t  o f  the  law.   The law says  

in  o rder  to  award  a  cont rac t  you have to  ge t  the  approva l ,  

no t  o f  the  CEO but  the  head o f  g roup supp ly  cha in  to  f ind  a  

bus iness reason and you were  aware  here  tha t  tha t  was not  

compl ied  w i th .   You seem to  have  gone in  w i th  your  eyes  

open in to  approv ing  someth ing  tha t  cou ld  no t  be  approved 

under  the  po l i cy.  20 

MR NTSHEPE:    I  was aware  o f  the  po l i cy,  I  was aware  tha t  

there  i s  dev ia t ion  f rom the  po l i cy.   I  was aware  tha t  there  

is  a  mot iva t ion  to  dev ia te  f rom the  po l i cy.    

ADV KENNEDY SC:    Yes.  

MR NTSHEPE:    I  was not  aware  there  i s  a  m inor i t y  v iew to  
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say  tha t  Ms Malah le la  i s  no t  agree ing  w i th  th is  and  

…[ in tervenes]  

ADV KENNEDY SC:    Mr  Ntshepe,  I  am sor ry  to  in te r rup t  

you.   You are  re fer r ing  to  var ious i ssues tha t  you have 

a l ready dea l t  w i th .   I  unders tand your  ev idence,  you were  

no t  aware  o f  Ms Malah le la .   I  unders tand tha t  you be l ieved 

there  was a  good mot iva t ion .   I  unders tand a l l  o f  tha t  bu t  

my po in t  i s ,  le t  us  accept  a l l  o f  those as  be ing  sens ib le  

reasons tha t  were  concern  tha t  gave you concern .   Le t  us 

assume in  your  f avour  a l l  o f  tha t .   D id  you not  have one 10 

ser ious prob lem?  However  s t rong  the  o the r  reasons might  

be ,  there  was a  lega l  obstac le ,  you cou ld  no t  approve th is  

because the  procurement  po l i cy,  i t  i s  a  lega l  –  lega l l y  

b ind ing  measure ,  bound you.   That  i s  the  s imp le  quest ion .  

MR NTSHEPE:    Wi th  due respect ,  Cha i r,  I  wou ld  l i ke  to  

d i f fe r.   I  be l ieve  tha t  I  had the  au thor i t y  to  approve th is .  

ADV KENNEDY SC:     Where  d id  you get  tha t  au thor i t y  

f rom? 

MR NTSHEPE:    As  be ing  the  Group CEO,  Act ing  Group  

CEO.  20 

ADV KENNEDY SC:    Group CEO? 

MR NTSHEPE:    Ac t ing  Group CEO.  

ADV KENNEDY SC:    Ac t ing  Group  CEO? 

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    Yes bu t  as  Act ing  …[ in tervenes]  
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CHAIRPERSON:    Maybe le t  us  pu t  i t  th is  way because I  

was about  to  ask  you th is  quest ion .   Do you know whethe r  

the  po l i cy  -   tha t  the  po l i cy  had  a  prov is ion  as  to  what  

shou ld  happen i f  somebody is  aggr ieved by  Mr  Mlambo’s  

dec is ion  no t  to  approve?  

MR NTSHEPE:    I  wou ld  no t  know a l l  the  po l i c i es ,  i t  has  

been a  long t ime now.  

CHAIRPERSON:    Ja ,  no ,  no ,  no ,  ja ,  ja .  

MR NTSHEPE:    Yes.   And you cou ld  ta lk  to  HR,  I  be l ieve ,  

you cou ld  a lso  ta lk  to  Mr  Mlambo to  say I  am not  happy  10 

w i th  the  way you have hand led  th is  mat te r.   I  mean,  fo r  me  

tha t  wou ld  be  the  log ica l  th ings to  do .  

CHAIRPERSON:    You see,  i t  i s  very  impor tan t  o r  i t  wou ld  

have been very  impor tan t  fo r  you as  Group CEO genera l l y  

o r  a t  leas t  be fore  you approved th is ,  i t  wou ld  have been  

impor tan t  fo r  you  to  es tab l i sh  whe ther  the re  is  a  p rov i s ion  

in  the  po l i cy  wh ich  says what  shou ld  happen i f  somebody is  

aggr ieved by  a  dec i s ion  taken by  Mr  Mlambo.   Does i t  say  

they may appea l  to  the  Group CEO or  does i t  no t  say  

because when po l i c ies  or  ru les  in  any o rgan isa t ion  a re  20 

prepared,  those who prepared them make dec is ions fo r  

reasons tha t  they regard  as  good as  to  why  cer ta in  

dec is ions must  be  –  or  the  respons ib i l i t y  fo r  cer ta in  

dec is ions must  be  g iven to  ce r ta in  spec i f i c  peop le  and not  

to  so  and so  and  why there  shou ld  be  an appea l  o r  shou ld  
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no t  be  an  appea l  and,  i f  there  i s  an  appea l ,  to  whom tha t  

appea l  shou ld  l ie .   They exerc ise  the i r  judgment ,  you see?   

They might  say,  you know,  in  regard  to  th is  mat te rs ,  these 

types o f  mat te rs ,  the  dec i s ion  o f  the  pe rson occupy ing  Mr  

Mlambo’s  pos i t ion  is  the  dec is ion  …[ in tervenes]  

MR NTSHEPE:    Cor rec t ,  cor rec t .  

CHAIRPERSON:    Because he  w i l l  be  hav ing  cer ta in  

exper t i se  tha t  even the  Group CEO might  no t  have .   So he 

is  the  one who must  make th is  dec is ion  and somebody e lse  

m ight  l i ke  i t  o r  no t  l i ke  i t  bu t  tha t  i s  how the  f ramers  o f  the  10 

po l i cy  have dec ided and in  tha t  case,  nobody can p ick  and 

choose when they do  not  l i ke  dec i s ions,  jus t  l i ke  the  Group  

CEO.   As the  Group CEO,  you had power  to  make  cer ta in  

dec is ions.   There  wou ld  have been  many peop le  under  you  

who might  no t  have l i ked  some o f  you r  dec is ions  bu t  the  

fac t  tha t  they do  not  l i ke  them d id  no t  mean tha t  they cou ld  

d is regard  them or  tha t  they cou ld  do  as  they p leased.   

Everybody is  bound by  the  ru les  and po l i c ies  o f  the  

organ isa t ion ,  tha t  inc ludes the  Group CEO.  

MR NTSHEPE:    Cor rec t .  20 

CHAIRPERSON:    I f  the  po l i cy  says the  respons ib i l i t y  fo r  

th is  dec is ion  l ies  w i th  so  and so ,  the  Group CEO must  

respect  tha t ,  tha t  those who dra f ted  the  po l i cy  wanted i t  

tha t  way and i f  they  wanted i t  d i f fe ren t ly  they wou ld  have 

put  i t  d i f fe ren t .   You unders tand tha t?   And i f  the  Group  
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CEO and o ther  f unct ionar ies  m ight  s ta r t  to  say we l l ,  I  am 

go ing  to  d is regard  po l i cy  when I  fee l  l i ke ,  tha t  i s  a  rec ipe  

fo r  …[ in tervenes]  

MR NTSHEPE:    D isaste r.  

CHAIRPERSON:    D isaster.   You see?  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    I t  ins t i l s  a  wrong cu l tu re ,  peop le  s ta r t  

no t  respect ing  po l i c ies  o f  the  organ isa t ion ,  they s ta r t  no t  

respect ing  the  ru les  and so  on  and  the  Group CEO must  be  

exemplary  in  th is  regard .   You unders tand tha t?  10 

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    Yes bu t  you say tha t  you are  no t  aware  

tha t  there  was any prov is ion  wh ich  dea l t  w i th  –  in  the  

po l i cy  wh ich  dea l t  w i th  what  shou ld  happen i f  you are  no t  

happy w i th  –  i f  somebody was not  happy w i th  Mr  M lambo’s  

dec is ion  on  these  mat te rs .  

MR NTSHEPE:    No,  I  was not  aware .  

CHAIRPERSON:    You were  no t  aware .  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    Okay.   Mr  Kennedy?  20 

ADV KENNEDY SC:    Thank you ,  Cha i r.   In  fac t  we have 

had regard  to  the  supp ly  cha in  management  po l i cy  o f  Dene l  

as  we l l  as  –  a t  bo th  group and d i v is iona l  leve l  as  we l l  as  

the  Nat iona l  Treasury  regu la t ions and the  PFMA.   We are  

no t  aware  o f  any prov i s ion  tha t  ac tua l l y  says  tha t  i f  



11 NOVEMBER 2020 – DAY 304 
 

Page 55 of 404 
 

somebody l i ke  Mr  Burger  i s  unhappy w i th  a  dec is ion  o f  

somebody l i ke  Mr  Mlambo they can  go to  the  Group CEO o r  

Act ing  Group CEO and ask h im to  over ru le  the  supp ly  cha in  

execut ive  in  re la t ion  to  th is .   You are  no t  aware  o f  such a  

prov is ion  e i the r?  

MR NTSHEPE:    No,  I  am not  aware .  

ADV KENNEDY SC:    What  we  are  a l so  aware  o f ,  Mr  

Ntshepe,  I  know you may have had a  fa i r  b i t  to  do  w i th  

lega l  i ssues but  you are  no t  a  t ra ined lawyer,  cor rec t?  

MR NTSHEPE:    No,  I  am not .  10 

ADV KENNEDY SC:     So  i t  may be unfa i r  fo r  you to  have 

th is  pu t  to  you bu t  I  jus t  want  to  pu t  i t  on  the  reco rd  tha t  in  

fac t  there  is  p rov is ion  in  the  PFMA tha t  a l lows a  dev ia t ion  

f rom a  supp ly  cha in  management  po l i cy  to  be  au thor ised.   

I t  does not  say  i t  can  be author ised by  the  Cha i rpe rson or  

the  Group CEO o f  the  en t i t y,  i t  can  be –  a  dev ia t ion  can be 

author ised in  appropr ia te  c i r cumstances by  Nat iona l  

Treasury.   Now were  you saw o f  tha t  …[ in tervenes]  

MR NTSHEPE:    No,  I  am not  aware  o f  i t .  

ADV KENNEDY SC:    And are  you aware  w i th  any  a t tempt  20 

made by  Dene l ,  by  you or  anybody e l se  to  approach  

Nat iona l  Treasury  to  approve th is  dev ia t ion  f rom your  

p rocu rement  po l i cy?  

MR NTSHEPE:    In  par t i cu la r  th i s  dev ia t ion ,  I  am not  aware  

o f  i t .  



11 NOVEMBER 2020 – DAY 304 
 

Page 56 of 404 
 

ADV KENNEDY SC:    R igh t ,  thank you.   

CHAIRPERSON:    I  am so r ry,  Mr  Kennedy.   W i th  th is  

d iscuss ion  tha t  has taken p lace,  do  you accept  now tha t  

your  dec is ion  to  approve th is  in  c i rcumstances where  the  

po l i cy  sa id  i t  was Mr  Mlambo who had the  power  to  

approve,  number  one.   Number  two,  in  c i rcumstances  

where  he  was s t i l l  se ized w i th  the  mat te r,  he  had no t  made  

a  dec i s ion  ye t .   You accept  tha t  your  dec is ion  then to  go  

ahead and approve was in  b reach o f  the  company po l i cy  

because the  company po l i cy  gave tha t  respons ib i l i t y  to  h im 10 

and he was s t i l l  app ly ing  h i s  m ind.  

MR NTSHEPE:    Cha i r,  I  cannot  to ta l l y  agree w i th  what  you 

are  say ing .   I  am say ing  tha t  w i th  the  fac ts  be fore  me,  the  

dec is ion  fo r  me to  approve was based on what  I  saw and 

what  the  d iscuss ion  I  had w i th  Mr  Burger.  

CHAIRPERSON:    Yes bu t  remember  tha t  what  I  am put t ing 

to  you is  no t  whe ther  your  dec is ion  was jus t i f ied  or  no t  o r  

was cor rec t  o r  no t ,  bu t  i t  i s  whethe r  i t  was in  b reach  o f  the 

po l i cy  and I  am suggest ing  to  you tha t  th is  d i scuss ion  tha t  

we have had revea ls  tha t  there  is  no th ing  in  the  po l i cy  and 20 

you were  no t  aware  o f  anyth ing  i n  the  po l i cy  tha t  a l lowed 

you to  over r ide  –  ac tua l l y  I  do  no t  even know i f  i t  i s  cor rec t  

to  say i t  ove r r ide  Mr  Mlambo because he had not  made a  

dec is ion  ye t  bu t  there  seems to  have been noth ing  in  the 

po l i cy  to  a l low you not  to  wa i t  fo r  Mr  Mlambo to  make a  
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dec is ion  whether  he  was approv ing  or  no t .  

MR NTSHEPE:    Cor rec t ,  Cha i r,  I  hea r  what  you say.  

CHAIRPERSON:    You accept  tha t  …[ in tervenes]  

MR NTSHEPE:    Yes,  I  do .  

CHAIRPERSON:    …that  was in  b reach o f  the  po l i cy?   

Approv ing  i t  where  the  po l i cy  says Mr  Mlambo is  t he  one  

who has the  respons ib i l i t y  to  approve and in  c i rcumstances  

where  he  was s t i l l  se ized w i th  tha t  mat te r.  

MR NTSHEPE:    I t  i s  a  b i t  confus ing  fo r  me,  Cha i r,  I  have 

to  be  honest  to  say whether  …[ in tervenes]  10 

CHAIRPERSON:    Yes,  yes ,  bu t  i t  i s  impor tan t  tha t  you 

shou ld  unders tand.  

MR NTSHEPE:    Yes,  yes ,  yes .  

CHAIRPERSON:    I  do  no t  want  you to  say you agree when 

you do not  agree.  

MR NTSHEPE:    Yes.  

CHAIRPERSON:    I  want  you to  on ly  say you agree i f  

honest ly  tha t  i s  what  you… 

MR NTSHEPE:    Yes.  

CHAIRPERSON:    Bu t  because,  you see,  i f  the  law says 20 

th is  dec i s ion  must  be  taken by  Mr  Mpshe and wh i le  Mr  

Mpshe i s  busy w i th  mat te r,  app ly ing  h i s  m ind,  where  do  I  

ge t  the  l i cence to  usurp  th i s  respons ib i l i t y  fo r  h im and 

exerc ise  th is  respons ib l y  myse l f  un less  the  po l i cy  does say  

under  the  fo l low ing c i rcumstances  I  can in te rvene wh i le  he  
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has  no t  f in ished,  you see?  

MR NTSHEPE:    I  hear  what  you a re  say ing ,  Cha i r.  

CHAIRPERSON:    Yes,  in  th is  case i t  seems to  me  tha t  Mr  

Mlambo was s t i l l  se ized w i th  th is  request  fo r  h im to 

approve.   He had  ra ised ce r ta in  i ssues because he wanted  

to  sa t is fy  h imse l f  tha t  every th ing  shou ld  go  accord ing  to  

the  po l i cy.   Mr  S tephan Burger  comes to  you and 

e f fec t i ve l y  asks  you to  car ry  ou t  a  respons ib i l i t y  tha t  i s  Mr  

Mlambo’s  respons ib i l i t i es  in  c i rcumstances where  Mr  

Mlambo has not  sa id  I  am not  approv ing ,  he  sa id  I  jus t  10 

want  to  be  sa t is f i ed  about  one and  two.   So I  am seek ing  to  

ge t  you r  concess ion  tha t  you accept  tha t  in  tha t  s i tua t ion  

your  dec is ion  to  approve in  those c i rcumstances cannot  be  

sa id  to  be  in  compl iance w i th  the  po l i cy  and was in  b reach 

o f  the  po l i cy.  

MR NTSHEPE:    I f  you  put  i t  tha t  way,  Cha i r.  

CHAIRPERSON:    Yes.   On re f lec t ion  a f te r  th is  d i scuss ion .  

MR NTSHEPE:    I  w i l l  concede.  

CHAIRPERSON:    Yes,  yes ,  okay,  a l r igh t .   Mr  Kennedy?  

ADV KENNEDY SC:     Thank you,  Cha i r.   May I  jus t  ask  20 

one quest ion  tha t  re la tes  to  the  opera t iona l  i ssues you  

re fer red  to  o f  the  d i f f i cu l t y  be tween Mr  Burger  and Mr  

Mlambo and Mr  Burger ’s  f rus t ra t ion  and the  fee l ing  tha t  

maybe th is  shou ld  be  dea l t  w i th  a t  d iv is iona l  leve l .   You 

agree tha t  i f  there  was a  good reason to  take  the  group  
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head o f  supp ly  cha in  ou t  o f  the  requ i rements  fo r  approva l ,  

tha t  cou ld  have  been done by  way o f  approach ing  the  

board  to  change the  de legat ions o f  au thor i t y  and the  

procu rement  po l i cy,  no t  so?  

MR NTSHEPE:    Cor rec t .   In  fac t  I  th ink  th is  new po l i cy,  

th is  was a  new po l i cy  because the  s t ruc tu re  o f  the  

organ isa t ion  changed f rom a  to ta l l y  federa l  to  a  semi -

federa l  o rgan isa t i on  and th is  was a  fa i r l y  new po l i cy.   

ADV KENNEDY SC:    So  …[ in tervenes]  

MR NTSHEPE:    Was a  fa i r l y  new po l i cy.  10 

ADV KENNEDY SC:    So  th is  was a  fa i r l y  new po l i cy  wh ich  

had  g iven the  r i gh t  and the  power  to  Mr  Mlambo to  dec ide  

th is  i ssue,  co r rec t?  

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    Yes.   

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:     I f  you  fe l t  tha t  tha t  po l i cy  was not  a  

good one,  the  newish  po l i cy  was not  a  good one because i t  

shou ld  ra ther  be  le f t  to  the  d iv is ion ,  sure l y  the  way  to  do  i t  

wou ld  no t  be  to  v io la te  the  po l i cy  bu t  to  go  back to  20 

whoever  p repared i t  and approved i t .   We know tha t  the  

board  approved these po l i c ies  to  go  and persuade the  

board ,  no t  so?  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:    Okay.    
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CHAIRPERSON:    And you cou ld  even ac tua l l y  say  the  

po l i cy  shou ld  be  amended to  g ive  you the  power  to  

over r ide  Mr  Mlambo’s  dec is ion  or  to  in te rvene i f  he  is  

de lay ing  in  mak ing  a  dec i s ion  bu t  tha t  wou ld  have to  be 

w i th in  –  tha t  wou ld  have to  be  pa r t  o f  the  po l i cy  because 

then i f  i t  i s  par t  o f  the  po l i cy  and you do tha t ,  you wou ld  be  

ac t ing  i n  accordance w i th  the  po l i cy.   But  when you do tha t  

when the  po l icy  does not  say  tha t ,  you ac t  in  b reach  o f  the  

po l i cy.   You unders tand tha t?  

MR NTSHEPE:    Cor rec t .  10 

CHAIRPERSON:    Yes,  okay.   I  th ink  we must  take  the  tea  

break,  Mr  Kennedy.  

ADV KENNEDY SC:    As  you p lease,  Cha i r.  

CHAIRPERSON:    We have gone past  –  why past  quar te r  

past .   We wi l l  take  the  tea  break now  -  o r  were  you keen 

to  ask  one or  two  quest ions be fo re  we take the  break? 

ADV KENNEDY SC:    I  am happy to  take  i t  now,  Cha i r.  

CHAIRPERSON:    Ja .   Okay,  le t  us  take  a  tea  break now 

and we w i l l  resume a t  quar te r  to  e leven.  

ADV KENNEDY SC:    Thank you,  Cha i r.  20 

CHAIRPERSON:    Or  no ,  I  am sor ry.   No,  I  am get t ing  

confused because we s tar ted  ear ly.   I  thought  i t  was 

quar te r  past  e leven.  

ADV KENNEDY SC:    No,  no .  

CHAIRPERSON:    Bu t  because we  s tar ted  a t  n ine… 
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ADV KENNEDY SC:    Yes,  i t  i s  a lmost  ha l f  past  ten .  

CHAIRPERSON:    I t  i s  on ly  ha l f  past  ten .   No,  we can  

cont inue,  I  am so r ry.  

ADV KENNEDY SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Ja ,  maybe we shou ld  dec ide  when we  

w i l l  take  the  tea  break,  whether  we w i l l  take  i t  normal  t ime 

or… 

ADV KENNEDY SC:    I  expected  –  bu t  i t  depends  on how 

many quest ion  I  w i l l  pu t  to  the  w i tness and how long he 

takes.  10 

CHAIRPERSON:    Ja .  

ADV KENNEDY SC:    Bu t  I  wou ld  expect  tha t  we w i l l  

p robab ly  f in ish  h is  ev idence in  the  next  ha l f  an  hour.  

CHAIRPERSON:    Oh,  okay,  then  –  wh ich  w i l l  be  e leven 

o ’c lock ,  then maybe we can take  i t  then.  

ADV KENNEDY SC:    Yes bu t  pe rhaps we can rev iew i t  a t  

tha t  s tage.  

CHAIRPERSON:    Ja ,  okay,  a l r igh t .   Le t  us  cont inue .  

ADV KENNEDY SC:    Thank you ,  Cha i r.   I  wou ld  l i ke  to  

dea l  w i th  one f ina l  aspect ,  I  be l ieve ,  in  re la t ion  to  th is  20 

issue o f  the  s ing le  source  –  s ing le  supp l ie r  cont rac t  tha t  

was awarded to  VR Laser.   You have conf i rmed tha t  one o f  

the  reasons tha t  persuaded you  to  g ive  th is  approva l  

desp i te  the  requ i rements  o f  the  procu rement  po l i cy  was 

tha t  the  agreement  w i th  the  MOA had a l ready been  s igned  
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w i th  VR Laser  and there  was concern  tha t  i f  you  then sa id  

we l l ,  we a re  no t  go ing  to  p lace  an orde r  w i th  you now 

because the re  has no t  been comp l iance tha t  they cou ld  –  

tha t  cou ld  resu l t  in  VR Laser  b r ing ing  c la ims aga ins t  you  

and poss ib le  lega l  cases,  i s  tha t  r igh t?  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:     Now there  are  two po in ts  I  want  to  

exp lore  w i th  you on tha t .   That  cou ld  have been avo ided i f  

w i th in  the  next  day or  two a  proper  bus iness case had 

been put  to  Mr  Mlambo to  ge t  h is  approva l ,  no t  so?  10 

MR NTSHEPE:    Cor rec t ,  i t  i s  no t   a  long t ime.  

ADV KENNEDY SC:    I f  he  had g iven tha t  approva l .   I f  he 

had not  then you wou ld  have s t i l l  faced a  p rob lem,  no t  so?  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:    Yes.   The o ther  po in t  i s  th is ,  tha t  I  

can unders tand you wou ld  be  concerned tha t  VR Laser  

m ight  take  you to  cour t  i f  you  d id  no t  honour  the  MOA but  

were  you not  aware  o f  the  poss ib i l i t y,  the  danger  tha t  i f  you  

d id  approve th is  and you imp lemented the  MOA where  

o f f i c ia ls  such as  Mr  Mlambo had sa id  th is  p rov is ion  o f  the 20 

procurement  po l i cy  had been v io la ted ,  were  you not  aware  

tha t  the  Aud i to r -Genera l ,  fo r  example ,  m ight  query  how th i s  

cont rac t  had been s igned in  b reach o f  the  procurement  

po l i cy?   Or  some o ther  en t i t y,  maybe a  compet i to r,  m ight  

have taken you to  cour t  and were  you not  aware  tha t  there  
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was a  r i sk  tha t  because there  was th is  v io la t ion  o f  the 

procu rement  po l i cy  and Ms Malah le la  has ident i f ied  a  

who le  lo t  o f  o thers ,  as  d id  Mr  Mlambo,  tha t  you wou ld  then 

vu lnerab le  to  hav ing  the  cont rac t  se t  as ide?  

MR NTSHEPE:    Cha i r,  I  t rus t ,  my be l ied  was tha t  eve ry  

year  we have in te rna l  aud i to rs  who go th rough a l l  these  

mat te rs ,  th is  mat te r  was never,  ever  b rought  to  me  in  that  

year  o f  –  end o f  the  f inanc ia l  year  as  a  mat te r  tha t  need to  

be  invest iga ted .    So I  be l ieved tha t  there  was no need fo r  

condonat ion  or  the  Aud i to r  Genera l  wou ld  have quest ioned  10 

our  f inanc ia l s ,  and I  t rus ted  the  judgment  o f  the  Aud i to r  

Genera l .  

ADV KENNEDY SC:    Do you know whethe r  the  Aud i to r  

Genera l  was aware  o f  th is  conf l i c t ,  th is  v io la t ion  o f  the  

Procurement  Po l i cy?  

MR NTSHEPE:    I  am not  aware  o f  i t .  

ADV KENNEDY SC:    Yes.    You seem to  be  suggest ing  Mr  

Ntshepe,  bu t  cor rec t  me i f  I  am wrong,  bu t  you seem to  be  

suggest ing  we l l  we got  away w i th  i t ,  they  had not  p icked i t  

so  le t  us  car ry  on  w i th  the  prob lem.  20 

MR NTSHEPE:    No,  I  –  i t  i s  no t  cor rec t  SC what  I  am 

say ing  is  there  is  a  fa i r  assessment  o f  our  per fo rmance  

every  year  by  ex terna l  aud i to rs .   I  am not  –  i f  the re  was 

any prob lems,  there  were  prob lems tha t  were  p icked up 

espec ia l l y  in  l i ke  i r regu lar  expend i tu re  tha t  we p i cked up 
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and th i s  mat te r  was never  b rought  up  to  say tha t  i t  i s  a  

p rob lem so I  am not  suggest ing  anyth ing  tha t  we got  away 

w i th  i t .   

CHAIRPERSON:    Bu t  you see tha t  i s  what  concerns Mr  

Kennedy.   He is  say ing  he  is  no t  ta lk ing  about  what  

happened months la te r  he  is  say ing  a t  the  t ime o f  g iv ing  

approva l  bear ing  in  m ind tha t  Mr  Mlambo was  say ing  

cer ta in  requ i rements  shou ld  be  dea l t  w i th  f i rs t .   Were  you  

not  concerned tha t  i f  you  approved tha t  th is  i s  someth ing  

tha t  cou ld  be  p icked up la te r  by  the  Aud i to r  Genera l  to  say  10 

tha t  there  was a  v io la t ion  o f  po l i cy  because then i t  wou ld  

come back to  you to  say you approved how d id  you 

approve someth ing  tha t  was in  v io la t ion  o f  po l i cy  tha t  i s  

what  he  is  ask ing .   Were  you not  concerned about  tha t?     

MR NTSHEPE:    In  my honest  op in ion  Cha i r  I  was not  

concerned because I  be l ieved i t  was cor rec t .  

CHAIRPERSON:    Bu t  now when  you look back do  you  

accept  tha t  you shou ld  have been concerned?  

MR NTSHEPE:    Yes.  

CHAIRPERSON:    Yes,  okay a l r igh t  Mr  Kennedy.   20 

ADV KENNEDY SC:    A l r igh t  thank you Cha i r.   Does th is  

no t  i l l us t ra te  the  impor tance fo r  a  GCEO l i ke  yourse l f  to  

ac tua l l y  be  tak ing  ser ious l y  the  concerns o f  your  

co l leagues such  as  Mr  Mlambo when they are  ra is ing  

issues l i ke  th is  to  invest iga te  them proper ly  and not  s imp ly  
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go  a long w i th  what  Mr  Burger  to ld  you?  

MR NTSHEPE:    Cha i r  I  have a lways taken the  concerns o f  

the  peop le  I  worked w i th  a t  Dene l  very  se r ious l y  and th is  

mat te r  in  my judgment  a t  tha t  po in t  in  t ime was an urgent  

mat te r  I  am as you sa id  I  cannot  be  ab le  to  expat ia te  more  

than tha t  and s ta r t  specu la t ing  tha t  I  was not  tak ing  them 

ser ious ly  I  took  h im very,  very  ser ious l y  tha t  i s  why he  

worked the re .   

ADV KENNEDY SC:    Cha i r  w i th  your  leave may we then  

move on f rom th is  top ic  to  the  nex t  i ssue tha t  i s  dea l t  w i th  10 

in  Mr  Ntshepe ’s  a f f idav i t  and tha t  i s  the  s ing le  source  

agreement  be tween DVS as opposed to  DLS and VR Laser.   

You dea l  w i th  tha t  Mr  Ntshepe  a t  page 517 o f  your  

a f f idav i t .   Sor ry  you can put  away F i le  1 .  

MR NTSHEPE:    Okay.   

ADV KENNEDY SC:    I  shou ld  have to ld  you put  away F i le  

1  i f  you  wou ld  and then Cha i r  we a re  go ing  back to  F i le  8 .    

MR NTSHEPE:    517?  

ADV KENNEDY SC:    517 yes.   

MR NTSHEPE:    Yes.   20 

ADV KENNEDY SC:    Now you were  asked ques t ions by  

the  invest iga tors  tha t  gave r i se  to  these answers ,  co r rec t?   

MR NTSHEPE:    I  m issed tha t  pardon me SC.   

ADV KENNEDY SC:    The invest iga tors  asked you  cer ta in  

quest ions about  how i t  came about  tha t  you approved the  
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sec t ion  fo r  s ing le  supp l ie r  cont rac t  f rom DVS we have  

moved away f rom DLS.    

MR NTSHEPE:    Cor rec t .   

ADV KENNEDY SC:    And there  has been ev idence f rom 

o ther  w i tnesses to  the  e f fec t  tha t  you gave an ins t ruc t ion  

par t i cu la r l y  to  Mr  S teyn and Mr  Wesse ls  tha t  they negot ia te  

w i th  Mr  Van de r  Merwe to  secure  th is  cont rac t ,  cor rec t?  

MR NTSHEPE:    Cor rec t .   

ADV KENNEDY SC:    Yes,  in  fac t  a t  page 517,  4 .1  you say:  

“There  i s  no th ing  un lawfu l  about  my ins t ruc t ion  tha t  10 

Mr  Johan S teyn and Mr  Jan Wesse ls  negot ia te  w i th  

Mr  Peter  Van der  Merwe because  we had a l ready  

s igned a  s ing le  source  agreement  w i th  VR Laser. ”  

Now tha t  s ing le  source  agreement  had a l ready been  s igned 

was the  one tha t  you had approved fo r  VR Laser  to  be  a  

s ing le  supp ly  a t  DLS,  cor rec t?  

MR NTSHEPE:    I  was a  w i tness,  cor rec t .   

ADV KENNEDY SC:    Yes,  were  a  w i tness to  tha t  and you 

then approved the  over r id ing  o f  Mr  Mlambo’s  concern  about  

the  po l i cy  tha t  we  have jus t  dea l t  w i th ,  cor rec t?  20 

MR NTSHEPE:    Cor rec t  there  were  o ther  cont rac ts  wh ich  

were  s igned a lso .    

ADV KENNEDY SC:    Yes,  so  as  I  unders tand i t  you do not  

d ispute  tha t  you gave an ins t ruc t ion  to  Mr  S teyn and to  Mr  

Jan Wesse ls  tha t  they shou ld  negot ia te  th is  cont rac t  w i th  
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VR Laser  fo r  DVS ’s  s ing le  supp l ie r.    

MR NTSHEPE:    Cor rec t .   

ADV KENNEDY SC:    Yes,  and why d id  i t  come f rom you 

though why d id  th is  ins t ruc t ion  come f rom you?  Th is  does  

not  appear  to  have been someth ing  tha t  came f rom 

d iv is iona l  leve l .    

MR NTSHEPE:    There  was a  reso lu t ion  f rom the  Board  

whereby the  th ree  d iv i s ions tha t  were  land based d iv is ions 

shou ld  merge as  one d iv is ion  because bas ica l l y  they are  

jus t  apposed and  they complement  each o the r.   One was  10 

DLS,  the  o ther  one was DDS and  the  o ther  one was LMT 

and the  Board  was expect ing  tha t  in  the  end they  shou ld  

have been cost  sav ings and I  shou ld  be  ab le  to  show those 

cost  sav ings.    

So when I  gave the  ins t ruc t ions to  the  two 

gent leman was  because o f  the  reso lu t ion  f rom the  Board  

say ing  they shou ld  come togethe r  and second ly  tha t  the 

mat te r  o f  se rv i ce  shou ld  bear  f ru i t .   There  w i l l  be  no  po in t  

in  hav ing  th ree  d iv is ions come together  and then you f ind  

the  costs  increase.   So the  issue o f  say ing  tha t  I  ins t ruc ted  20 

them yes I  concede and I  agree tha t  I  d id  ins t ruc t  them and  

the  mot iva t ion  was tha t  the  Board  had taken a  reso lu t ion  

tha t  they shou ld  come together  wh ich  I  be l ieve  Cha i r  when 

I  hear  i s  tha t  cu r ren t ly  they have done tha t  now.        

ADV KENNEDY SC:    Sor ry  there  i s  cu r ren t ly?  
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MR NTSHEPE:    They have done tha t  now a t  Dene l .   

ADV KENNEDY SC:    Yes bu t  le t  us  tu rn  spec i f i ca l l y  to  the  

ins t ruc t ion  to  appo in t  VR Laser  as  s ing le  supp l ie r  fo r  DVS.   

I  unders tand tha t  there  was an i n ten t ion  to  ra t iona l i se  your  

d iv is ions the  th ree  d iv i s ions tha t  you have ident i f ied  

inc lud ing  DVS but  we know tha t  the  s ing le  supp l ie r  

cont rac t  awarded  to  VR Laser  by  DLS was done w i thout  

fo l low ing a  tender  p rocess or  a  p rocu rement  p rocess,  

cor rec t?   

MR NTSHEPE:    Cor rec t .   10 

ADV KENNEDY SC:    Yes,  so  the  fac t  tha t  you had a l ready 

awarded  tha t  Dene l  had awarded tha t  cont rac t  w i thout  

fo l low ing a  procu rement  p rocess in  favour  o f  VR Laser  tha t  

sure ly  d id  no t  en t i t le  you to  do  the  same th ing  fo r  the  DVS 

s ing le  supp l ie r  w i thout  comply ing  w i th  p rocurement  

p rocesses.   

MR NTSHEPE:    As  I  have exp la ined in  my a f f idav i t  I  th ink 

i t ,  i s  i t  2 .5 .5  i f  I  am not  m is taken.    

ADV KENNEDY SC:    Yes or  pe rhaps jus t  te l l  the  Cha i r  

what  you want  to  say about  tha t .   20 

MR NTSHEPE:    2 .5 .  

ADV KENNEDY SC:    You want  to  re fe r  us  to  page 215,  two 

one f i ve  d id  you say?  

MR NTSHEPE:    No page 514 and page 515.   

ADV KENNEDY SC:    Yes.   
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MR NTSHEPE:    2 .5 .   

ADV KENNEDY SC:    Yes.   

MR NTSHEPE:    As  I  have exp la ined tha t  the  MOA had  

a l ready been s igned w i th  DLS i t  i s  one organ isa t ion  and fo r  

me i t  d id  no t  make any bus iness sense to  go  ou t  and f ind  

o ther  supp l ie rs  whom the  p roducts  s t i l l  have to  be  qua l i f ied  

because every  product  tha t  the  supp l ie rs  tha t  supp l ied  to  

Dene l  must  be  qua l i f ied  to  meet  the  Dene l  s tandards and  

Armscor  s tandard  and i f  you go out  aga in  and do a  

qua l i f i ca t ion  and the  cost  o f  qua l i f i ca t ion  is  very  h igh .   In  10 

o ther  cases,  i t  surpasses more  than R10mi l l ion .    

So now tha t  we have an agreement  w i th  an  

organ isa t ion  wh ich  had a l ready qua l i f ied  i t s  p roduc ts  w i th  

Dene l  and a l so  w i th  Armscor  many years  ago no t  even  

before  the  acqu is i t ion  by  Essa and  we had s igned a  s ing le  

source  agreement  i t  made sense to  me and i t  was log ica l  

fo r  me to  ra t iona l i se  the  o rgan isa t ion  and show cost  

sav ings and in  my unders tand ing  the  cost  sav ings came to  

about  R80mi l l ion .        

ADV KENNEDY SC:    How wou ld  those cost  sav ings be  20 

ach ieved by  appo in t ing  VR Laser  w i thout  a  compet i t i ve  

process?  

MR NTSHEPE:    Wel l  cos t  sav ings  in  the  sense tha t  there  

w i l l  be  one o rgan isa t ion  in  the  end the re  was go ing  to  be  

one organ isa t ion .   
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ADV KENNEDY SC:    One Dene l  o rgan isa t ion?  

MR NTSHEPE:    One land sys tems organ isa t ion  in  Dene l .    

ADV KENNEDY SC:    Your  d iv i s ions,  you th ree  d iv is ions 

wou ld  be  incorpora ted  in to  one,  yes .     

MR NTSHEPE:    Yes,  there fore  there  is  a  dup l i ca t ion  o f  

s ta f f  one w i l l  be  a  reduct ion  in  s ta f f  and number  two we w i l l  

have more  power  to  negot ia te  pr ices  and be  ab le  to  

squeeze pr i ces  to  ou r  supp l ie rs  to  say tha t  we are  now a  

b igger  o rgan isa t ion  we might ,  we  have there fo re  a  b igger  

need and you w i l l  be  ge t t ing  more  revenue as  a  supp l ie r  in  10 

any organ isa t ion  whereby you get  a  b igger  o rder  the  pr i ce  

goes down.       

ADV KENNEDY SC:    Yes,  I  unders tand tha t  bu t  sure ly  

those two reasons tha t  you have jus t  g iven are  reasons  

why i t  may have made sense f rom a  bus iness  and a  

f inanc ia l  po in t  o f  v iew to  merge the  th ree  ent i t ies  o f  Dene l .  

I t  does not  seem to  me un less  I  have missed someth ing  

tha t  tha t  i s  a  good reason why  you shou ld  no t  a l low a  

compet i t i ve  process assume fo r  a  moment  tha t  we accept  

tha t  i f  you  merged your  th ree  d i v is ions you wou ld  have 20 

greater  purchas ing  power.     

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    You wou ld  have more  ba rga in ing  

power  supp l ie rs  wou ld  g ive  you bet te r  p r ices ,  cor rec t?   

MR NTSHEPE:    Cor rec t .   
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ADV KENNEDY SC:    Bu t  tha t  wou ld  happen a l so  i f  you  

went  ou t  to  on  a  tender  o r  a  compet i t i ve  procu rement  

p rocess pe rhaps  even more  so .   So I  am not  –  I  am 

s t rugg l ing  to  unders tand un less  I  am miss ing  someth ing .   I  

am s t rugg l ing  to  unders tand why merg ing  the  th ree  

d iv is ions is  be ing  ra ised as  a  reason why you were  

dev ia t ing  f rom p rocurement  p rocesses wh ich  wou ld  have  

a l lowed a  compet i t i ve  process,  i f  you  wou ld  p lease focus  

on  tha t .       

MR NTSHEPE:    I t  i s  no t  the  on ly  ch ie f  focus as  I  have 10 

ind ica ted .    

ADV KENNEDY SC:    Okay what  e l se?  

MR NTSHEPE:    The o ther  focus was tha t  we a l ready had 

an agreement . . . [ in te rvene]    

ADV KENNEDY SC:    Yes.  

MR NTSHEPE:    …a s ing le  source  agreement  a t  th i s  po in t  

in  t ime w i th in  the  organ isa t ion  w i th  i t s  p roduct ion  and as  I  

have sa id  yeste rday tha t  those p roducts  i t  i s  no t  jus t  a  

p roduct  i t  i s  someth ing  tha t  p ro tec ts  ou r  so ld ie rs  and i f  

any th ing  happens  there  w i l l  be  b igger  p rob lems tha t  Dene l  20 

is  exper ienc ing  there fore  the  goods must  be  o f  h igh  qua l i t y  

o f  h igh  va lue  qua l i t y  and i t  takes  t ime and what  you ca l l  

eva lua t ion  to  make sure  tha t  those products  mee ts  the  

s tandard  o f  A rmscor  and a lso  o f  Dene l .    

So I  wou ld  the re fore  be l ieve  then tha t  w i th  the  VR 
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Laser  be ing  a  qua l i f ied  supp l ie r  and we have a  s ing le  

source  there  shou ld  be  one agreement  and we w i l l  be  ab le  

to  –  in  fac t  I  th ink  they a lso  consu l ted  Mr  S tephan  Burger  

on  how he d id  h is  agreement ,  I  th ink  i t  i s  in  one o f  the  

repor ts  I  do  no t  remember  or  in  one o f  the  emai ls  i t  does 

say tha t  to  see how they d id  i t .        

ADV KENNEDY SC:    Wel l  le t  us  l eave out  o f  account  what  

Mr  Burger  says h i s  s t i l l  go ing  to  g i ve  ev idence th is  week he 

can speak to  tha t  h imse l f  f rom h is  own pe rspect ive ,  I  am 

ask ing  you fo r  your  pe rspect ive .   Now I  have no d i f f i cu l t y  10 

w i th  your  po in ts  t ha t  VR Laser  was  a l ready accred i t ed  w i th  

Armscor.     

MR NTSHEPE:    Yes.   

ADV KENNEDY SC:    Bu t  they were  no t  the  on ly  pa r ty  tha t  

was acc red i ted  w i th  th is  Armscor  o r  was capab le  o f  be ing  

cred i ted  by  Armscor.   Th is  was no t  a  s i tua t ion  fo r  example  

tha t  there  was on ly  one s ing le  supp l ie r  o f  th is  t ype o f  

component  o r  equ ipment  in  the  wor ld  namely  VR Laser,  no t  

so?  

MR NTSHEPE:    No we are  ta lk ing  about  i t  because we 20 

have to  g row the  economy o f  Sou th  A f r i ca  we are  a  South  

A f r i can company.    

ADV KENNEDY SC:    Okay so  i f  you  conf ine  i t  to  the  South 

A f r i can market  th is  was not  the  on ly  po ten t ia l  supp l ie r,  no t  

so?  
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MR NTSHEPE:    The o ther  supp l ie rs  as  fa r  as  I  know I  am 

not  an  eng ineer  they d id  no t  meet  the  requ i rements  and the  

s tandards o f  in  par t i cu la r  o f  Dene l  and Dene l  has to  meet  

the  s tandards o f  A rmscor.   

ADV KENNEDY SC:    DVS i t se l f  was manufac tur ing  th is  

t ype o f  componen t  and equ ipment .    

MR NTSHEPE:    DVS had c losed i t s  fabr ica t ion  d iv is ion  

and I  see tha t  they a re  c la im ing tha t  they d id  no t  they d id  

a f te r  the  I raq  cont rac t  wh ich  was  done fo r  the  Amer icans.   

They went  f rom a  R3b i l l i on  company to  l ess  than 10 

R800mi l l ion  company w i th in  a  year  and one o f  the  reasons  

they had was today o f  –  bu t  up  to  today a f te r  I  had made  

th is  dec is ion  they  had not  made any re t renchments .    

ADV KENNEDY SC:    Yes,  a re  you aware  tha t  Ms  

Geldenhuys has tes t i f ied  in  these proceed ings.    

MR NTSHEPE:    Yes,  S i r.   

ADV KENNEDY SC:    And are  you aware  tha t  she  gave a  

very,  very  d i f fe ren t  p ic tu re  to  you .   She was par t  o f  the 

EXCO sen ior  management  team a t  DVS.    

MR NTSHEPE:    Ms Geldenhuys  I  ra re l y  in te rac ted  w i th  20 

he r.   

ADV KENNEDY SC:    Yes,  I  am ask ing  you are  you aware  

tha t  she gave ev idence?  

MR NTSHEPE:    Yes,  I  am aware .   

ADV KENNEDY SC:    And are  you aware  tha t  she gave 
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ev idence tha t  i t  made abso lu te ly  no  sense f rom a  bus iness  

po in t  o f  v iew fo r  th is  cont rac t  to  be  g iven to  VR Laser  

where  DVS cou ld  make the  i tems themse lves.   

MR NTSHEPE:    I  do  no t  agree w i th  he r.   

ADV KENNEDY SC:    And she gave ev idence tha t  Mr  S teyn 

her  boss who was  the  d iv is iona l  CEO of  DVS,  cor rec t?   

MR NTSHEPE:    Cor rec t .   

ADV KENNEDY SC:    And he a lso  was unhappy  about  

exact ly  th is  and  in  fac t  recommended aga ins t  g iv ing  the  

s ing le  source ,  s ing le  supp l ie r  con t rac t  to  VR Laser  fo r  the  10 

same reason.    

MR NTSHEPE:    I  am aware  bu t  I  do  no t  ag ree w i th  what  

Ms Geldenhuys is  say ing .   

ADV KENNEDY SC:    Do you d i sagree w i th  Mr  S teyn as  

we l l .   

MR NTSHEPE:    Yes,  I  do  no t  agree because he is  say ing  

tha t  I  fo rced h im,  h is  fa r  exper ienced in  the  bus iness than  

me.  H is  a  mechan ic ,  h i s  fa r,  fa r  exper ienced and he i s  

sen ior  than me in  the  bus iness,  he  ac tua l l y  g rew up  in  the  

bus iness who am I  to  fo rce  h im to  do  someth ing  tha t  he  20 

does not  –  he  knows the  process.    

I f  he  had be grudg ing ly  o r  a  g r ievance he knew 

what  

he  had to  do .   Why d id  he  then  agree to  exerc i se  th i s  

p rocess there  is  no  way –  I  have never  ever  i n  Dene l  
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fo rced anybody to  do  anyth ing  bu t  I  wou ld  pu t  my author i t y  

and say tha t  th is  i s  what  i s  requ i red  because my opera t ing  

s ty le  was tha t  th is  i s  a  bus iness,  th is  i s  no t  a  depar tment  

o f  government .         

ADV KENNEDY SC:    Bu t  i s  tha t  no t  exact ly  what  you d id  

you to ld  Mr,  you gave Mr  S teyn the  ins t ruc t ion  tha t  he  must  

cont rac t  w i th  VR Laser  an  ou ts ide  company as  a  s ing le  

supp l ie r  and he was aga ins t  tha t .   Aare  you say ing  tha t  he  

ac tua l l y  was in  favour  o f  i t?     

MR NTSHEPE:    He had reserva t ions bu t  I  sa id  th is  needs  10 

i t  be  done I  d id  no t  fo rce  h im I  mean i f  he  had rese rva t ions  

to  such an ex ten t  tha t  he  fe l t  very  s t rong ly  aga ins t  th is  

ins t ruc t ion  f rom me he knew exac t ly  where  to  take  i t .     

ADV KENNEDY SC:    When you  say he  had reserva t ions  

were  they no t  ve ry  se r ious rese rva t ions?  Were  they no t  

ser ious rese rva t ions?   

MR NTSHEPE:    To  me i t  was not  ser ious rese rva t ions.   

ADV KENNEDY SC:    In  fac t  he  –  the  emai l s  tha t  Ms 

Geldenhuys took  us  to  p rev ious ly  in  fac t  showed tha t  he  

was very  unhappy about  i t ,  were  you aware  o f  tha t?  20 

MR NTSHEPE:    I  have never  had a  d iscuss ion  w i th  Ms 

Geldenhuys on th is  i ssue so  i t  was  fo r  me even a  shock to  

see tha t  she is  say ing  a l l  the  th ings and be ing  ve ry  

dramat ic  about  i t  a l l  the  th ings tha t  she sa id  about  th is  

cont rac t .    
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ADV KENNEDY SC:    You see Ms Geldenhuys has g iven  

ev idence tha t  she fe l t  tha t  she and he r  co l leagues were  

be ing  undermined a t  DVS.   Ms Malah le la  has  g iven 

ev idence tha t  she was be ing  over r idden a t  DLS  by her  

EXCO and u l t imate ly  you ove r rode Mr  Mlambo,  Ms  

Malah le la  and Mr  Mlambo has g iven ev idence tha t  they fe l t  

tha t  they were  be ing  se r ious l y  undermined by  what  was  

be ing  done and Ms Geldenhuys has  g iven s im i la r  ev idence.    

There  jus t  seems to  be  a  pa t te rn  Mr  Ntshepe o f  

sen ior  peop le  respons ib le  fo r  p rocurement  i ssues and a l so  10 

in  Ms Geldenhuys ’s  case fo r  lega l  i ssues,  lega l  compl iance  

issues and a  member  o f  sen ior  management  where  they fe l t  

undermined.   Are  you say ing  tha t  they d id  no t  fee l  

undermined or  a re  you say ing  tha t  i f  they  d id  fee l  

undermined they had no reason to?        

MR NTSHEPE:    I  am say ing  tha t  i f  they  d id  fee l  

undermined then  they knew the  due p rocess on  how to  

vo i ce  the i r  g r ievances they can even have gone  to  the 

depar tment  i f  need be.     

ADV KENNEDY SC:    Gone to  the?  20 

MR NTSHEPE:    Depar tment  o f  Pub l ic  Enterpr ise .   

ADV KENNEDY SC:    Gone to  the  Depar tment  o f  Pub l ic  

Enterp r ise .   

MR NTSHEPE:    Yes,  i f  you  are  say ing  tha t  the  CEO is  

undermin ing  to  do  our  job .   
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ADV KENNEDY SC:    Does tha t  no t  pu t  somebody in  fo r  

example  Ms Geldenhuys or  Ms Malah le la  pos i t ions  bo th  

ho ld ing  sen io r  pos i t ions  w i th in  the i r  d iv i s ions tha t  way  

be low you w i th in  the  organ isa t ion .   I s  i t  ser ious l y  

suggested tha t  t hey cou ld  and shou ld  have esca la ted  to  

the  Depar tment  o f  Pub l ic  Enterpr ises  to  go  r igh t  over  your  

head wou ld  tha t  no t  have been ex t remely  d i f f i cu l t  fo r  them 

to  do?  

MR NTSHEPE:    In  my unders tand ing  our  government  has 

go t  an  open po l i cy  whereby ind iv idua ls  i f  he  have a  10 

prob lem he can f ind  a  way to  exp ress your  g r ievance.   I f  

they  are  pro fess iona ls ,  they are  l awyers  bo th  o f  them Ms 

Geldenhuys and Ms Malah le la  I  wou ld  ac tua l l y  expect  them 

to  do  exact ly  what  to  do  bu t  whethe r  they go  to  the  

depar tment  o r  no t  go  to  the  depar tment  o r  go  to  HR they 

shou ld  know exac t ly  what  to  do .       

ADV KENNEDY SC:    Ins tead a l l  th ree  o f  them u l t imate ly  

res igned.   

MR NTSHEPE:    I  was not  there  when they res igned.   One 

went  ove rseas because he was recru i ted  by  another  20 

count ry  fo r  h i s  own benef i t  and the  o ther  two I  le f t  Dene l  

they were  s t i l l  there .    

ADV KENNEDY SC:    We have a l ready heard  your  

ev idence tha t  there  was good bus iness reason to  leave 

many dec is ions in  the  hands o f  the  d iv is ions and  tha t  i s  
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was one o f  the  reasons tha t  in fo rmed you to  suppor t  Mr  

Burger  a t  DLS  in  imp lement ing  the  cont rac t  a l ready  

awarded to  VR Laser.    

MR NTSHEPE:    Cor rec t .   

ADV KENNEDY SC:    Bu t  the  cont rary  seems to  have  

happened in  the  case o f  DVS where  Mr  S teyn and Ms 

Geldenhuys ob jec ted  or  a t  leas t  ra ised ser ious ob jec t ions 

or  as  you put  i t  reserva t ions and  you then sa id  we l l  I  am 

group ch ie f  execut ive  o f f i cer  you are  go ing  to  do  what  I  am 

te l l ing  you e f fec t i ve ly.    10 

MR NTSHEPE:    I t  i s  no t  co r rec t  SC th is  i s  no t  what  I  sa id ,  

what  I  sa id  was to  say tha t  there  was a  Board  reso lu t ion  to  

ra t iona l i se  the  compan ies  and we have to  take  ac t ion  and 

tha t .   So i t  was not  jus t  an  arb i t ra ry  dec is ion  fo r  me  to  say 

tha t  you a l so  go  and cont rac t  I  was mov ing  towards and 

ac t ion ing  towards  ach iev ing  tha t  Board  reso lu t ion .      

ADV KENNEDY SC:    The Board  reso lu t ion  may have sa id  

we approve the  ra t iona l i sa t ion  so  tha t  the  th ree  d iv is ions 

w i l l  be  merged in to  one opera t ion  the  land based ent i t y  

tha t  you were  re fer r ing  to .   I t  d id  no t  say  however  tha t  in  20 

tha t  p rocess VR Laser  shou ld  be  g iven a  s ing le  supp ly  

cont rac t ,  no t  so?     

MR NTSHEPE:    I t  a lso  says and show sav ings  in  the  

process because i t  w i l l  no t  he lp  to  ra t iona l i se  the  

organ isa t ion  and have a  ba l loon s t ruc ture .   
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ADV KENNEDY SC:    Yes,  bu t  i t  d id  no t  say  tha t  VR Laser  

shou ld  as  a  resu l t  o f  tha t  be  g i ven a  s ing le  supp ly  cont rac t ,  

cor rec t?   

MR NTSHEPE:    These a re  one o f  –  yes i t  d id  no t  say  i t .    

ADV KENNEDY SC:    R igh t  and i t  d id  no t  say  tha t  i t  shou ld  

be  g iven a  cont rac t  in  v io la t ion  o f  the  Boards own  

procurement  po l i cy  and de legat ion  o f  au thor i t ies ,  no t  so?  

MR NTSHEPE:   I  th ink  SC I  have exp la ined the  ro le  o f  VR 

Laser  Cha i r  and Dene l  the i r  d i f fe rences and  I  have 

conceded in  a reas whereby I  needed to  concede or  where  10 

you made me unders tand and I  have a lso  exp la ined the  

reasons why I  took  those dec i s ions  and th is  i s  one o f  those  

dec is ions whereby I  took  in  o rde r  to  ra t iona l i se  the  

organ isa t ion  o the r  peop le  cou ld  have done i t  d i f fe ren t ly.         

ADV KENNEDY SC:    Now i f  I  can  take  you back  to  518.   

Can I  jus t  conf i rm you gave the  ins t ruc t ion  to  en te r  in to  the  

cont rac t  w i th  VR Laser  fo r  DVS,  co r rec t?  

MR NTSHEPE:    Cor rec t .   

ADV KENNEDY SC:    And d id  you ac tua l l y  s ign  tha t  

agreement?   20 

MR NTSHEPE:    No I  d id  no t .   

ADV KENNEDY SC:    Why not?  

MR NTSHEPE:    Because Mr  S teyn asked me i f  he  cou ld  

s ign  i t  o r  shou ld  I  s ign  i t  and I  sa id  no  you can s ign  i t .   

ADV KENNEDY SC:    Mr  S teyn s igned i t?  
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MR NTSHEPE:    Yes.   

ADV KENNEDY SC:    Bu t  tha t  was  a f te r  you had g iven h im 

an ins t ruc t ion  to  g ive  the  cont rac t  to  VR Laser  and  to  s ign  

the  agreement .   

MR NTSHEPE:    He cou ld  have re fused to  say I  am not  

s ign ing  i t .   

ADV KENNEDY SC:    He cou ld  have re fused.   

MR NTSHEPE:    Yes.   

ADV KENNEDY SC:    Bu t  he  wou ld  have been re fus ing  an  

ins t ruc t ion  f rom you as  h is  u l t imate  boss,  no t  so?  10 

MR NTSHEPE:    What  wou ld  be  the  consequences o f  tha t  I  

do  no t  th ink  –  he  wou ld  know exact ly  what  he  wou ld  be  

do ing  and I  do  no t  th ink  tha t  I  was fo rc ing  h im to  s ign  i t  I  

mean i t  was f ree  w i l l  i t  was not  fo rced on h im to  say you  

s ign  i t  o r  there  w i l l  be  consequences thereaf te r  i f  you  do  

not  s ign  i t .   

ADV KENNEDY SC:    Now Mr  N tshepe a t  page 518 your  

a f f idav i t  a t  paragraph 4 .2  a t  the  top ,  you the re ,  a re  you  

w i th  me?  

MR NTSHEPE:    Yes,  yes .   20 

ADV KENNEDY SC:    R igh t  th is  i s  what  you say:  

“Wi th  regards to  ev idence suggest ing  tha t  the  DVS 

conc luded the  MOA wi th  VR Laser  serv ices  w i thou t  

fo l low ing Dene l  p rocurement  po l i c ies  I  do  no t  know 

to  what  ex ten t  such po l i c ies  were  no t  fo l lowed and  
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you –  presumably  the  invest iga to rs ,  have not  s ta ted  

the  ex ten t  o f  tha t  non-compl iance.   I  wou ld  

there fo re  no t  know whether  o r  no t  p rocu rement  

po l i c ies  were  fo l lowed as  th is  was the  d iv i s ion  o f  

Dene l  hand l ing  i t s  own procurement  p rocesses in  

th is  regard . ”  

And then you say ”  

“ I  must  however  po in t  ou t  tha t  DVS was a  newly  

acqu i red  pr i va te  company tha t  was s t i l l  gove rned by  

the i r  po l i c ies .   I t  was ag reed tha t  DVS wi l l  m igra te  10 

to  government  SEM po l i c ies  over  a  per iod  o f  t ime in  

my unders tand ing  the  Min i s t ry  o f  Pub l ic  Enterp r ises  

was aware  o f  th is . ”  

Now le t  us  unpack th is  i f  we may Mr  Ntshepe you re fer red  

a t  the  top  o f  your  pa ragraph to  the  fac t  tha t  you were  

aware  tha t  there  was ev idence  suggest ing  tha t  th is  

par t i cu la r  cont rac t  be tween DVS and VR Laser  d id  no t  

fo l low Dene l  p rocurement  po l i cy  and you say we l l  you do 

not  know to  what  ex ten t  tha t  was  not  fo l lowed so  you do  

not  whether  in  fac t  they were  fo l lowed.   But  you aware  tha t  20 

there  i s  ev idence  before  the  Commiss ion  tha t  i s  why you 

were  respond ing  to  th is  tha t  i s  why you were  say ing  th is  

and the  ev idence  is  c lear  tha t  p rocurement  po l i c i es  were  

no t  fo l lowed fo r  example  in  tha t  there  was no compet i t i ve  

procu rement  p rocess fo l lowed and second ly  t ha t  the  
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cor rec t  leve l  o f  au thor i t y  d id  no t  s ign  or  approve the 

t ransact ion .   Now may I  sugges t  tha t  you seem to  be 

say ing  we l l  you do not  know about  tha t  and you do not  

perhaps care  about  tha t .          

MR NTSHEPE:    I t  i s  no t  cor rec t  SC.   

ADV KENNEDY SC:    Okay jus t  exp la in  do  you ca re  about ;  

d id  you care  then?  

MR NTSHEPE:    I  cared very  much I  spent  21  years  in  

Dene l .   

ADV KENNEDY SC:    Yes.   10 

MR NTSHEPE:    So  I  cared very  much about  the  success o f  

the  organ isa t ion .    

ADV KENNEDY SC:    Yes.   

MR NTSHEPE:    And I  cont r ibu ted  very  s ign i f i can t ly  I  

be l ieve .   

ADV KENNEDY SC:    Bu t  you have  a l ready conceded some 

o f  the  concerns tha t  the  Cha i r  has ra i sed w i th  you  as  you  

s i t  now o f  the  benef i t  o f  the  d iscuss ion .    

MR NTSHEPE:    Yes,  bu t  i t  does  not  mean tha t  I  do  no t  

care  about  the  organ isa t ion ,  Cha i r.   I  conceded i t  cou ld  20 

have been mis takes but  i t  does not  mean tha t  I  do  no t  care  

about  the  organ isa t ion .    

ADV KENNEDY SC:    Okay we l l  so  you d id  care  a l r i gh t  tha t  

i s  good but  i f  you  d id  care  was i t  no t  impor tan t  tha t  you 

ensured tha t  be fore  you gave an  ins t ruc t ion  to  Mr  S teyn 
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tha t  you were  sa t is f ied  tha t  there  were  proper  compl iance  

w i th  p rocurement  p rocesses.     

MR NTSHEPE:    Mr  S teyn and Mr  Johan Wesse ls  were  bo th  

invo l ved and I  th ink  to  a  ce r ta in  ex ten t  Mr  Burger  was a l so  

invo l ved and I  th ink  they were  ask ing  fo r  adv ice  o f  how he  

conc luded h is  VR Laser  s ing le  source .   I f  there  was a 

prob lem and they  m ight  no t  have s igned i t  w i l l i ng ly  o r  bu t  

they had recourse  they cou ld  have even put  me in  a 

d isc ip l ina ry  process th rough channe ls  wh ich  I  wou ld  

be l ieve  they wou ld  know.    10 

So what  I  am say ing  is  tha t  I  cared and the  po l i c i es  

o f  th is  o rgan isa t ion  as  I  fu r ther  go  down is  tha t  they were  

in  t rans i t ion  they  were  no t  to ta l l y  a  Sta te  owned po l i c ies  

and the  Treasury  was aware  o f  tha t  because the  le t te r  was 

wr i t ten  to  Treasury  on  tha t  mat te r.      

ADV KENNEDY SC:    Mr  Ntshepe what  I  am ask ing  is  

rea l l y  about  you r  own s ta te  i f  m ind  and your  own conduct .   

Now I  unders tand you ev idence tha t  i f  Mr  S teyn  or  Ms  

Geldenhuys or  anybody e lse  tha t  fe l t  tha t  the  ins t ruc t ions  

tha t  you gave to  award  a  s ing le  source ,  a  s ing le  supp l ie r  20 

cont rac t  f rom DVS to  VR Laser  was wrong f rom a  lega l  o r  a  

bus iness po in t  o f  v iew unders tand your  po in t  tha t  they 

cou ld  have la id  a  compla in t  aga ins t  you w i th in  the  

organ isa t ion  or  w i th  the  Min is te r  o f  Pub l ic  Enterpr ises  o r  

whatever.   Before  you even get  to  tha t  po in t  be fore  you  
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dec ide  to  g ive  tha t  ins t ruc t ion  to  them to  car ry  ou t  wh ich  

may resu l t  in  them be ing  unhappy  and potent ia l l y  ra is ing  a  

compla in t  aga ins t  you.    

Before  you dec ide  to  g ive  tha t  ins t ruc t ion  was tha t  

i f  

you  cared about  compl iance w i th  p rocu rement  po l i c ies was 

there  no t  a  l i t t le  quest ion  tha t  wen t  o f f  in  your  m ind  can we 

ac tua l l y  g ive  VR Laser  th is  cont rac t  w i thout  fo l low ing 

procurement  po l i c ies  and can I  g ive  an  ins t ruc t ion  to  my 

jun io rs  in  the  group to  g ive  tha t  cont rac t  to  VR Laser  and i f  10 

there  may not  be  compl iance tha t  i s  what  I  am ask ing  you.  

 So do not  t roub le  us  a t  the  moment  p lease w i th  

whethe r  o r  no t  Mr  S teyn o r  Ms Geldenhuys shou ld  have 

repor ted  you fo r  tak ing  a  dec is ion  jus t  focus p lease i f  you 

wou ld  on  whether  you cou ld  and shou ld  have taken a  

dec is ion .          

MR NTSHEPE:    I  be l ieve  I  shou ld  have taken tha t  dec i s ion  

Cha i r.   

ADV KENNEDY SC:    You ent i t led  to  take  i t .   

MR NTSHEPE:    Yes.   20 

ADV KENNEDY SC:    And there  was good reason  to  good 

bus iness reason to .     

MR NTSHEPE:    Yes,  to  me i t  was a  good bus iness 

reasons.    

ADV KENNEDY SC:    Now d id  you ask  yourse l f  the  
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quest ion  is  th is  permiss ib le  to  g ive  i t  to  one ent i t y  and not  

a l low a  compet i t ive  p rocess to  a l low o thers  to  tender  o r  to  

quote?   

MR NTSHEPE:    Cha i r  I  have a l ready ind i ca ted  the  reasons  

why we chose VR Laser  and to  me i t  made bus iness sense  

not  to  p iggy bank on the  ex i s t ing  agreement  tha t  we have 

w i th  VR Laser  and I  have been ins t ruc ted  by  the  Board  to  

ra t iona l i se  the  o rgan isa t ions the  th ree  d iv i s ions  and  i t  

make bus iness sense fo r  me to  say okay we a l ready have 

th is  agreement  and fo r  the  supp ly  o f  s tee l  in  any event  10 

DDS was buy ing  s tee l  f rom VR Laser  in  any event  i t  wou ld  

no t  have done any ha rm actua l l y  fo r  me i t  wou ld  have made  

sav ings in  te rms  o f  the  opera t ions o f  the  organ isa t ion .   

There fore ,  in  my mind I  th ink  I  be l ieve  I  was cor rec t .           

ADV KENNEDY SC:    How do you know the re  wou ld  have 

been sav ings i f  there  was no tender  o r  quota t ion  process 

tha t  was compet i t i ve  you cou ld  no t  know what  p r ices  m ight  

be  o f fe red  by  o ther  po ten t ia l  b idders?    

MR NTSHEPE:    Wel l  there  were  pro jec t ions made when  

they were  do ing  th is  exerc i se  the  f igure  o f  R80mi l l ion  i s  20 

no t  an  arb i t ra ry  f igure  i t  was a  p ro jec ted  f igure .     

ADV KENNEDY SC:    P ro jec ted  on  the  bas i s  tha t  the  th ree  

d iv is ions wou ld  be  merged or  p ro jec ted  on the  bas is  tha t  

VR Laser  wou ld  supp ly  i t  a t  a  cer ta in  p r ice?  

MR NTSHEPE:    The th ree  d iv i s ions w i l l  merge and the  
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ope ra t ions o f  the  th ree  d iv i s ions were  when they merged 

w i l l  be  enough to  cover  the  th ree  d iv is ions w i thout  ge t t ing  

ex t ra  or  cos t  any  o ther  what  I  wou ld  say cost  in  t e rms o f  

ge t t ing  new supp l ie rs ,  re -qua l i f y ing  those new supp l ie rs  

e tce te ra .   But  the  th ree  d iv i s ions w i l l  merge and there  w i l l  

be  cost  sav ings and the  cost  sav ings w i l l  be  in te rna l  and 

a lso  ex terna l .      

ADV KENNEDY SC:    I  unders tand tha t  cos t  sav ings may 

have been ach ieved i f  the  th ree  d i v is ions were  merged but  

I  am in te res ted  i n  a  d i f fe ren t  po in t  and tha t  i s  how cou ld  10 

there  be  pro jec t i ons tha t  you wou ld  save i f  you  went  to  VR 

Laser  i f  you  as  an  organ isa t ion  d id  no t  go  ou t  to  the  market  

p lace  and f ind  ou t  how much each person wou ld  be  

prepared to  o f fe r.     

MR NTSHEPE:    Cha i r  I  have a l ready expressed the  issue  

o f  vo lumes to  say tha t  i f  you  have la rge r  vo lumes you  

wou ld  have been  ab le  to  ge t  a  lesser  p r ice  and tha t  wou ld  

have been a  cost  sav ing  in  my  mind and second ly  the  

employees o f  Dene l  espec ia l l y  the  eng ineers  in  par t i cu la r  

tha t  were  invo lved in  th is  t ypes  o f  ac t i v i t ies  know the  20 

work ings o f  VR Laser  than f ind ing  a  new company whereby  

i t  w i l l  take  a  b i t  o f  t ime to  unders tand the i r  sys tems o f  

work ing  and a l so  the  mat te r  o f  A rmscor  now re -qua l i f y ing  

tha t  new supp l ie r.       

ADV KENNEDY SC:    Bu t  Mr  N tshepe the  procurement  
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po l i cy  does not  say  we l l  when we th ink  as  an  ent i t y  tha t  we 

might  ge t  be t te r  p r ices  th rough b igger  vo lumes so  le t  us  

g ive  i t  to  the  same par t y  tha t  i s  a l ready w i th  us  in  another  

cont rac t  so  le t  us  g ive  them another  cont rac t ,  i t  does not  

a l low tha t .   

MR NTSHEPE:    I t  has  happened before .   

ADV KENNEDY SC:    I  am sor ry  i t  has  happened before .   

MR NTSHEPE:    Yes.   

ADV KENNEDY SC:    A re  you say ing  two wrongs  make a  

r igh t?  10 

MR NTSHEPE:    No,  no  I  am no t  say ing  i t  you  a re  now 

te l l ing  me i t  i s  wrong.   

ADV KENNEDY SC:    I  am ask ing  you.  

CHAIRPERSON:    Wel l  he  was say ing  the  po l i cy  does not  

a l low tha t  and your  answer  was i t  does happen but  you r  

answer  shou ld  address the  quest ion  whether  what  the  

po l i cy  a l lows and what  i t  does not  a l low i r respect ive  o f  

whethe r  peop le  comply  w i th  the  po l i cy  o r  no t .     

MR NTSHEPE:    Okay maybe…[ in tervene]  

CHAIRPERSON:    Do you want  to  repeat  your  quest ion  Mr  20 

Kennedy.   

ADV KENNEDY SC:    Yes,  i f  I  may tha t  the  mere  fac t  tha t  a  

par t y  such as  VR Laser  a l ready has a  cont rac t  w i th  one 

Dene l  company namely  DLS the  procu rement  po l i cy  does 

not  say  we l l  i f  you  have a l ready  g iven a  cont rac t  to  VR 
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Laser  f rom DLS tha t  en t i t les  you to  avo id  compl iance w i th  

the  requ i rements  o f  a  compet i t i ve  process you g ive  another  

cont rac t  fo r  a  d i f fe ren t  d iv is ion  DVS.   Do you d isag ree 

does i t  a l low tha t  o r  does i t  no t  a l low tha t?    

MR NTSHEPE:    As  the  po l i cy  s tands i t  does not  a l low tha t .   

ADV KENNEDY SC:    I t  does not  a l low tha t .   

MR NTSHEPE:    Yes.   

ADV KENNEDY SC:    And ye t  you were  ins t ruc t ing  peop le  

to  do  exact l y  tha t .   

MR NTSHEPE:    I  have ind ica ted  to  you tha t  a f te r  the  10 

d iscuss ions tha t  we have been hav ing  and a f te r  the  Cha i r  

has exp ressed what  shou ld  have happened I  conceded to  

say tha t  i s  -  I  concede to  the  fac t  tha t  tha t  i s  cor rec t .   Th is  

i s  h is to ry  the  issues tha t  we a re  ta lk ing  about  here  are  

th ings tha t  have happened in  the  past  i t  i s  no t  someth ing  

tha t  i s  go ing  to  happen in  the  fu tu re .   I f  I  was,  i t  i s  l i ke  

ask ing  me i f  now you know wou ld  you do i t  the  same th ing  

aga in  o f  course  I  wou ld  no t  do  the  same th ing  aga in .  

CHAIRPERSON:    Okay I  guess your  answer  i s  now you 

see tha t  i t  was not  r igh t  o r  i t  was aga ins t  pub l i c  po l i cy  bu t  20 

you are  say ing  tha t  a t  tha t  s tage  you d id  no t  see  i t  tha t  

way.        

MR NTSHEPE:    Yes,  co r rec t .  

CHAIRPERSON:    Mr  Kennedy.    

ADV KENNEDY SC:    Thank you may I  jus t  suggest  to  you  
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i s  i t  no t  a  g reat  p i t y  tha t  you on ly  came to  rea l i se  now and 

concede tha t  there  were  these i r regu la r i t ies  under  

p rocu rement  po l i c ies  when the  mat te r  ge ts  to  a  Jud ic ia l  

Commiss ion  o f  enqu i ry  and when  counse l  such as  myse l f  

pu ts  these po in t s  to  you.  Were  you as  the  group ch ie f  

execut ive  o f f i cer  no t  requ i re  to  know th is  sor t  o f  th ing  

yourse l f  and i f  you  d id  no t  know to  go  to  the  exper ts  such  

as  Mr  Mlambo or  ge t  ou ts ide  lega l  adv ice  to  say can  you do 

th is  o r  can you not  do  th is  ins tead years  la te r  you now 

conced ing  we l l  now in  fac t  I  accept  tha t  I  cou ld  no t  do  th is  10 

under  the  p rocu rement  po l i cy.    

I t  does seem to  me tha t  as  g roup ch ie f  execut ive  

o f f i cer  you shou ld  have known th is  be fo re  and i f  you d id  

no t  know about  i t  you  shou ld  have a t  leas t  gone fo r  

example  Mr  Mlambo and sa id  Mlambo you are  the  exper t  in  

p rocu rement  po l i c ies  can I  do  th is  o r  no t  and ye t  he  seems 

to  have been s ide  l ined o r  over ru led .   Any comment  on  

tha t?      

MR NTSHEPE:    Wi th  respect  SC you have made po in ts  as  

i f  I  was de l ibera te ly  tak ing  dec is ions to  b reak the  po l i cy  o f  20 

the  company and  in  my v iew I  was  not  and as  I  say  tha t  i s  

h inds igh t  tha t  i s  h is to ry  and tha t  I  have to  come to  the  

Commiss ion  and say tha t  yes  i t  i s  f ine  where  wou ld  I  have  

sa id  i t .   I  do  no t  th ink  i t  i s  a  s in  fo r  me to  say okay Cha i r  

what  you say ing  makes sense I  th ink  I  am not  embarrassed  
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to  say  i t  I  am say ing  i t  w i th  good fa i th .  

CHAIRPERSON:    I  th ink  the  propos i t ion  tha t  Mr  Kennedy  

is  pu t t ing  to  you fo r  your  comments  i s  tha t  as  Group CEO 

you ought  to  have been fami l ia r  w i th  what  the  po l i cy  a l lows  

and what  the  po l i cy  d id  no t  a l low but  tha t  where  you were  

no t  sure  you ought  to  have approached peop le  such as  Mr  

Mlambo or  even outs ide  exper ts  o r  adv i so rs  to  adv i se .   He  

is  suggest ing  to  you tha t  you d id  no t  ac t  in  the  manner  in  

wh ich  a  Group CEO wou ld  have  been expected  to  ac t .   

What  do  you say to  tha t  tha t  i s  what  he  is  pu t t ing  to  you?    10 

ADV KENNEDY SC:    Cha i r  I  do  no t  agree I  ac ted  in  the 

best  manner  fo r  t he  company I  be l i eve  tha t .   I  do  no t  agree 

to  the  fac t  tha t  I  was bas ica l l y  be ing  neg l igent  and I  ought  

to  have known tha t  i f  I  d id  no t  know I  ought  to  have  known 

tha t  i s  no t  co r rec t  to  do .   We a l ready had an ex is t ing  

cont rac t  o f  a  s im i la r  na tu re  and i t  was accepted and i t  was  

opera t ing  and as  now i t  has  been  po in ted  to  me tha t  i f  i t  

has  happened before  does i t  mean i t  must  cont inue l i ke  

tha t .   I  am be ing  to ld  tha t  the  cont rac t  was wrong .   So I  

say  I  hear  what  you ’ re  say ing  and I  am in  a pos i t ion  to  20 

hear  what  you ’ re  say ing  bas ica l l y  Cha i r  bu t  in  my  be l ie f  

tha t  we were  do ing  o r  I  was do ing  th ings fo r  the  in te res t  o f  

the  company and noth ing  more .  

CHAIRPERSON:    O f  course  when you look a t  whethe r  

what  you,  whether  your  dec i s ions  were  or  were  no t  in  the  
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bes t  in te res t  o f  the  company one has got  to  make a  

d is t inc t ion  be tween two th ings the re  may be a  dec is ion  tha t  

on  i t s  mer i t s  m ight  seem to  be  in  the  best  in te res t  o f  the  

company but  the  process tha t  i s  supposed to  be  fo l lowed 

before  a  dec is ion  made might  be  someth ing  e l se  and  

fo l low ing lega l  p rocesses and fo l low ing the  processes o f  

the  po l i cy  and comply ing  w i th  the  po l i cy  i s  a lso  in  the  best  

in te res t  o f  the  company.         

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    You accept  tha t?  10 

MR NTSHEPE:    Yes I  accept  tha t .   

CHAIRPERSON:    Ja  okay,  Mr  Kennedy we a t  quar te r  past .   

ADV KENNEDY SC:    Yes,  Cha i r  th is  wou ld  be  a  

conven ien t  t ime I  want  to  t ry  and…[ in tervene]   

CHAIRPERSON:    I  th ink  le t  us  take  the  tea  ad journment .   

MR NTSHEPE:    Yes,  thank you Cha i r  I  jus t  want  to  jus t  

wrap up w i th  h is  ev idence as  b r ie f l y  as  I  can.  

CHAIRPERSON:    Yes,  no  tha t  i s  f ine .     

ADV KENNEDY SC:    Pe rhaps we can take  the  tea  

ad journment  now i t  w i l l  enab le  my learned f r iend in  the  20 

team to  g ive  the  input  tha t  she wan ts  me to  do .  

CHAIRPERSON:    No tha t  i s  f ine  we w i l l  take  the  20 

minutes  ins tead o f  the  no rmal  15  m inutes  fo r  me to  a t tend  

to  someth ing .    

ADV KENNEDY SC:    Thank you Cha i r.  
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CHAIRPERSON:    So we w i l l  resume a t  twenty- f i ve  to  

twe lve .   

ADV KENNEDY SC:    Thank you Cha i r.  

CHAIRPERSON:    We ad journ .  

REGISTRAR:   Please r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:   Okay let  us cont inue.  

ADV KENNEDY SC:  Thank you Chai r.   May I  just  deal  f inal ly  

wi th a few, a few further issues?  In relat ion to the Denel  10 

Asia,  dur ing your  t ime as GCEO of  Denel ,  is i t  correct  that  

Denel  then brought legal  act ion against  the t reasury,  

Nat ional  Treasury?  Just  switch on your mic please.   Thank 

you 

CHAIRPERSON:   Switch on your mic.   Ja.   And face this side 

when you give answers.  

MR NTSHEPE:   Apologies.   Apologies.  

CHAIRPERSON:   A lr ight .  

ADV KENNEDY SC:  Was that  decision taken by yoursel f?  

MR NTSHEPE:   The decision was taken by the Board.  20 

ADV KENNEDY SC:   By the Board,  on your  

recommendat ion? 

MR NTSHEPE:   I t  was a decision taken by the Board,  there 

was no recommendat ion f rom me.  I t  was taken by the Board.    

ADV KENNEDY SC:   So who came up wi th the idea? 
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MR NTSHEPE:   I  would not  remember because this,  we had 

so many board meet ings.  

ADV KENNEDY SC:   Does i t  not  make sense though that  i t  

must  have been in i t iated by you as the Group Chief  

Execut ive Off icer? 

MR NTSHEPE:   No.   To me because I  d id not  in i t iate i t ,  i t  

does not  make sense because I  d id  not  in i t iate i t .   I t  is the 

Board.  

ADV KENNEDY SC:   But  you cannot remember who i t  was? 

MR NTSHEPE:   Yes.   Yes.  10 

ADV KENNEDY SC:   And are you aware that  there was non-

compl iance wi th Sect ion 54 of  the PFMA?   

MR NTSHEPE:   In terms of  our understanding when we put  

in the appl icat ion we compl ied wi th Sect ion 54 of  PFMA.  

ADV KENNEDY SC:   U l t imately the Court ’s appl icat ion was 

wi thdrawn by Denel ,  is that  r ight? 

MR NTSHEPE:   I  do not  remember.  

ADV KENNEDY SC:   You do not  recal l?  

MR NTSHEPE:   Ja i t  has been such a long t ime.  

ADV KENNEDY SC:   Now were you part -heard to the 20 

discussion at  the board meet ing where i t  was decided to 

br ing a court  case against  Nat ional  Treasury? 

MR NTSHEPE:   Yes,  I  was.   I  was in the board meet ing.  

ADV KENNEDY SC:   And did you agree wi th i t ,  the decision? 

MR NTSHEPE:   I  d id not  oppose the decis ion.  
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ADV KENNEDY SC:   You did not  oppose i t .  

MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   Yes.   Did you or your board col leagues 

consider the impl icat ions for Denel  for br inging a legal  act ion 

against  Nat ional  Treasury?   

MR NTSHEPE:   I  would bel ieve yes they did.  

CHAIRPERSON:   Wel l  i f  you were at  the meet ing,  you would 

know who came with the idea at  the meet ing that  th is is the 

decision that  the Board should take.   You would have been 

aware who raised the issue or who moved for th is decision to 10 

be taken.    

MR NTSHEPE:   Chair  i f  I  may address you,  I  am being 

honest  when I  say that  I  do not  remember exact ly because I  

do not  want to  label  people and f ind out  that  type of  

evidence to support  that .  

CHAIRPERSON:   No,  no,  i t  is f ine i f  you do not  remember.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   I  am just  saying.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   I f  you were at  the meet ing.  20 

MR NTSHEPE:   Yes.  

CHAIRPERSON:   You would have known at  least  at  that  t ime 

who came with the idea at  the meet ing,  who was,  who raised 

i t .   But  I  accept  that  a number of  years af ter you might  not  

remember.   Could i t  have been a matter that  the Chairperson 
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of  the Board raised?  Because I  th ink i f  I  am not  mistaken.  

MR NTSHEPE:   What I  am – I  th ink because i t  was 

discussed at  the Board and he was the Chai rperson of  the 

Board,  in  the end I  a lso bel ieve that  he d id not  oppose i t ,  

because the resolut ion was taken that  we should put  a court  

case against  the t reasury.    

CHAIRPERSON:   I  cannot remember now, but  you may 

remember who deposed to the bounding aff idavi ts.  

MR NTSHEPE:   I  d id.  

CHAIRPERSON :   You did.  10 

MR NTSHEPE:   Yes.    

CHAIRPERSON:   Okay.    

ADV KENNEDY SC:   Thank you Chai r,  may I  proceed?  

Thank you.   I  would l ike now to deal  wi th evidence that the 

Commission has al ready heard a week and a hal f  ago f rom 

Mister – sorry th is week f rom Mr Mhlont lo(?) about  the 

ci rcumstances of  his being suspended and commissioned a 

long t ime ago,  at  the evidence of  Mr Saloojee(?).   You were 

at  that  stage the Head of  Business Development  in the 

group,  is that  correct? 20 

MR NTSHEPE:  When you are suspended I  was asked to act .  

ADV KENNEDY SC:   Yes.   Yes.    

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   I  mean immediate ly before they were 

suspended and you then came into act .  
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MR NTSHEPE:   No,  i t  was af ter they were suspended.  I  was 

cal led into a meet ing and asked to act ,  i t  was recorded.  

ADV KENNEDY SC:   And the evidence that  Mr Mhlont lo has 

given is that  he was cal led in.   Each of  the three were cal led 

in one by one.   So he was cal led in and that  you happened to 

be at  the off ice at  the t ime the Board was having i ts meet ing 

when the suspension was decided upon.  

MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   Is that  correct .   The meet ing started 

round about 6 o ’c lock in the evening,  he gave evidence as 10 

did others part icular ly Ms Mandin,  Mandindi(?).   I t  was 

supposed to have started at  17:00 but  the Audi t  and Risk 

Commit tee had a meet ing f i rst  and about an hour later the 

board meet ing took place.   And that  then lasted wel l  into the 

evening.   I  th ink round about 10 o’c lock is roughly when the 

decision was taken.  

MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   And were you at  the off ice throughout 

th is per iod that  the board was meet ing? 

MR NTSHEPE:   Yes.   Not  throughout the per iod because I  20 

did not  know about the Audi t  and Risk,  the f i rst  t ime I  hear i t .   

I  was in  the off ice when the,  I  th ink the main board said I  

was in my off ice.   Yes.  

ADV KENNEDY SC:   And were you then cal led in that  

evening to see the board? 
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MR NTSHEPE:   That  was the f i rs t  t ime I  was cal led,  not  

again.   F irst  t ime I  was ca l led af ter the suspension.  

ADV KENNEDY SC:   Af ter the suspension.    

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   But  that  same evening.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Yes.   You see the percept ion of  some 

the wi tnesses such as Mr Mhlont lo is that  even before they 

were heard,  now I  appreciate you were not  yoursel f  part  of  

the board meet ing that  decided on thei r  suspensions,  10 

correct? 

MR NTSHEPE:   Correct  I  was not .  

ADV KENNEDY SC:   Yes.   But  the percept ion that  has been 

created is that  th is,  th is was al l  just  engineered that  the so-

cal led hearing before suspension was a,  was a farce and 

that  you had al ready been picked to take over in an act ing 

capaci ty once Mr Saloojee was,  was suspended.  Do you 

have any comment,  any knowledge to that  you can add on 

this to the Chairperson? 

MR NTSHEPE:   Chair  in my understanding this was not  a  20 

farce because this meant a ser ious matter of  people’s  

careers,  so i t  was not  a  farce.   And secondly,  I  was very,  I  

worked wi th  th is team that  was very,  very closely,  very close.   

Especial ly the CEO, was very c losely work wi th h im.  I  was 

asked by the Chair  not  to leave the day and then he would 
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let  me know.  That  is why I  was staying the evening.  

ADV KENNEDY SC:   So he … 

MR NTSHEPE:   I  was not  … 

ADV KENNEDY SC:   I  am sorry,  sorry.   Carry on.  

MR NTSHEPE:   I  was asked by the Chai r.  

CHAIRPERSON:   You were asked not  to leave? 

MR NTSHEPE:   Ja.  

CHAIRPERSON:   For home that  day? 

MR NTSHEPE:   Yes.   Yes,  because i t  was ser ious.  

CHAIRPERSON:   Unt i l ,  unt i l  they had spoken to you.  10 

MR NTSHEPE:   Unt i l ,  yes.    

CHAIRPERSON:   Ja.  

MR NTSHEPE:   I  would assume unt i l  … 

CHAIRPERSON:   Yes.  

MR NTSHEPE:   They have spoke to me.  

CHAIRPERSON:    Ja.   Okay.   So in  other words they asked 

you not  to go home unt i l  they have come back to you.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:    One way or another.  

MR NTSHEPE:   Correct ,  correct .  20 

CHAIRPERSON:   But  were you told  why were you not  at  that  

stage? 

MR NTSHEPE:   No Chai r,  because I  was asked by the Chair  

not  to  leave.   I  bel ieved that  there must  have been a good 

reason for him to say that ,  but  I  was not  to ld.  
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CHAIRPERSON:   Okay.  

ADV KENNEDY SC:   When did he make that  request?  That  

is Mr Mantsha you are talk ing about,  is that  r ight?   

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   When did he tel l  you not  to go home?  

Before the board meet ing? 

MR NTSHEPE:   Huh? 

ADV KENNEDY SC:   Did he raise that  before the board 

meet ing started? 

MR NTSHEPE:   Yes,  before the board meet ing.  10 

ADV KENNEDY SC:   Otherwise you would have gone home 

that ,  that  evening.  

MR NTSHEPE:   I t  was – yes,  i t  was around 18:00,  17:00,  

18:00.    

ADV KENNEDY SC:   Around 17:00 or 18:00.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   A l r ight  and he d id not  te l l  you what,  

what they were going to te l l  you.  

MR NTSHEPE:   What they were going to te l l  me.  

ADV KENNEDY SC:   What they were going to ta lk to you 20 

about.  

MR NTSHEPE:   No,  he did not  at  a l l  ta lk to me.  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   I  saw him for a very short  t ime.   

ADV KENNEDY SC:   And yes,  af ter  that ,  many hours later do 
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you agree i t  was round about 10 o’c lock that  you were cal led 

in? 

MR NTSHEPE:   Yes i t  could have been around 10 o’c lock.  

ADV KENNEDY SC:   Did Mr Mantsha have a discussion wi th 

you pr ivately before you were cal led in or did you just  go in?   

MR NTSHEPE:   No,  he did not  have a pr ivate d iscussion.  

ADV KENNEDY SC:   So you had no idea whi le you were 

wai t ing al l  these hours that  i t  might  re late to … 

MR NTSHEPE:   No,  I  was not  … 

ADV KENNEDY SC:   Your act ing.    10 

MR NTSHEPE:   I  d id not .  

ADV KENNEDY SC:   And when you went into the board 

meet ing as requested,  did they indicate the purpose of  

cal l ing you in was to,  was to arrange for you to become 

Act ing Group CEO in l ight  of  Mr Saloojee’s suspension? 

MR NTSHEPE:   Yes they did.    

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   In  fact  i t  is on record.  

ADV KENNEDY SC:   Yes,  was that  al l  that  they ra ised wi th 

you?  That  was the reason why you had to wai t .  20 

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Those hours.  

MR NTSHEPE:   Yes,  i f  I  st i l l  remember that  evening,  that  

was the main thing the … 

ADV KENNEDY SC:   Right .   Thank you.  
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CHAIRPERSON:   Must  have been f rust rat ing to be told not  

to go home around 17:00 or 18:00 and then 20:00,  21:00 you 

have not  been cal led and you are only cal led around 22:00 

here.    

MR NTSHEPE:   I  … 

CHAIRPERSON:   You just  wai ted,  when you do not  know 

exact ly what the issue is.  

MR NTSHEPE:   I t  could have been me that  I  was going to be 

f i red,  I  do not  know.  

CHAIRPERSON:   Ja.    10 

MR NTSHEPE:   Ja.  

CHAIRPERSON:    By this t ime, that  is September 2015.  

ADV KENNEDY SC:   I  am sorry Chai r.  

CHAIRPERSON:   Yes,  no,  I  am sorry.   By this t ime namely 

September 2015, I  take i t  that  you and Mr Salem Essa had 

come to know each other qui te wel l ,  because I  th ink i t  was in  

2012 or 2013 when Mr Saloojee int roduced him to you and 

said you are the,  you would be the contact  person for  him or 

you would work,  he would deal  wi th you.  

MR NTSHEPE:   Correct .  20 

CHAIRPERSON:   So you had come to know each other  qu i te 

wel l  by September 2015? 

MR NTSHEPE:   In short  correct  Chai r,  but  as I  have 

explained before,  relat ionships to  me are very important  

especial ly for the job that  I  was doing.  
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CHAIRPERSON:   Yes.  

MR NTSHEPE:   I  was doing Business Development and New 

Business Development.  

CHAIRPERSON:   Yes,  yes.   Okay.   No that  is f ine.    

ADV KENNEDY SC:   Thank you Chai r.   You then took over 

as Act ing Group CEO for some t ime and later became the 

ful ly f ledged Groups Chief  Execut ive Off icer,  is that  correct? 

MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   Now the Commission has heard 

evidence about the departure of  Mr Saloojee and the 10 

departure of  Mr Mhlont lo as wel l  as the company secretary,  

Ms Afr ica.   And is i t  correct  that  al l  three of  them were 

in i t ia l ly charged in a discipl inary process? 

MR NTSHEPE:   I  would bel ieve,  I  th ink correct ,  because why 

would they depart .  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   And . . .   ( ind ist inct )  in charge.  

ADV KENNEDY SC:   And there must  … 

MR NTSHEPE:   I  th ink they were suspended, and I  assume 

they were charged.   You must  be told a reason why are 20 

suspended.  

ADV KENNEDY SC:   Wel l  when you say you think they were 

suspended, they were suspended at  the very board meet ing 

before you were brought in to be made Act ing Group CEO.  

Not  so?   
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MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   Yes.   And the dis – I  do not  know i f  you 

have heard the evidence of  Mr Mhlont lo the other day,  but  

she gave evidence that  despi te the three execut ives 

concerned being on suspension,  they,  they were keen to 

have the d iscip l inary process run i ts  course so that  they 

could clear the ir  names, but  in fact  the discipl inary process 

over about  a year did not  actual ly eventual ly ever take place.    

MR NTSHEPE:   Correct ,  I  heard him saying that .  

ADV KENNEDY SC:   Yes.   Now the suggest ion has been 10 

made to this Commission that  Denel  had no basis to charge 

them.  I t  was actual ly just  to get  them out  of  the way 

because they were,  they were being di ff icul t  as i t  were in  

re lat ion to part icular t ransact ions.    

MR NTSHEPE:   I  cannot at test  to that .   I f  that  is the i r  v iew, I  

accept  i t .   I  cannot change thei r  v iew.  

ADV KENNEDY SC:   Do you – what  is your own perspect ive?  

Can you deny that?  Effect ively what they have seemed to be 

saying to the Chai rperson is that  the discipl inary process 

was in  bad fai th.   There is a  way simply of  get t ing them, 20 

get t ing r id of  them where you did not  have any real  

substance to the charges.   And that  explains why i t  took so 

long.   I t  took about a year before they resigned. 

CHAIRPERSON:   But  you said Mr Kennedy,  you I  th ink – he 

did not  make the decision to suspend nor the decision to  
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charge.  

ADV KENNEDY SC:   No.   No,  wi th  respect  that  is what you 

say.  

CHAIRPERSON:    Yes.    

ADV KENNEDY SC:   So let  me correct  i t ,  apologise i f  I  put  

th ings wrongly.   I  accept  that  you d id not  suspend, but  what I  

am interested in  is whi le you were Act ing Group Chief  

Execut ive Off icer,  in Mr Saloojee’s place,  your organisat ion 

took a very long t ime to actual ly get  to the point  where i t  

would start  wi th discipl in ing.   And that  was despi te  the fact  10 

that  these employees kept  on asking,  we want documents to 

be able to prepare,  so that  our senior counsel  can prepare 

and we also want  th is th ing to move quickly.   And yet  Denel  

seems to have taken a long t ime.  And the al legat ions has 

been made that  that  was in bad fa i th,  that  in fact  you knew 

as management at  Denel  that  there was not  any ser ious 

basis for the charges and this was al l  just  a st rategy to t ry 

and get  r id of  them by basical ly aiming over thei r  heads the 

threat  of  discipl inary act ion which never took place.   How do 

you react  to that  a l legat ion? 20 

MR NTSHEPE:   Chair  the f i rst ly,  they were not  charged by 

management.   They were charged by the Board.  

ADV KENNEDY SC:   I  am sorry,  there were no charges? 

MR NTSHEPE:   They were not  charged by management,  

Denel  Management,  they were charged by the Board of  
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Denel .    

ADV KENNEDY SC:   By the board.  

MR NTSHEPE:   Secondly,  how long i t  took.   I t  was out  of  my 

control .   The Board was dr iv ing the process.  

CHAIRPERSON:   You had no role to  play in . . .   ( indist inct) .  

MR NTSHEPE:   The only role I  p layed was to take the 

documents.   I  st i l l  have the,  I  st i l l ,  I  even lef t  i t  there.    

CHAIRPERSON:   Yes.  

MR NTSHEPE:   The f i les.    

CHAIRPERSON:   Ja.  10 

MR NTSHEPE:   That  is the only role I  p layed i f  I  remember.  

CHAIRPERSON:   Okay.   So the whole process was handled 

by the board i tsel f?  

MR NTSHEPE:   Yes,  correct .  

CHAIRPERSON:   Yes.   Okay.   In part icu lar the Chai rperson? 

MR NTSHEPE:   Wel l  I  th ink the Chairperson has,  had the 

large input  to i t .  

CHAIRPERSON:   Yes.  

MR NTSHEPE:   Yes.   But  I  th ink the other board members 

also were involved.    20 

CHAIRPERSON:   Okay.  

MR NTSHEPE:   Yes.    

ADV KENNEDY SC:   Did you si t  at  the board meet ings where 

this was discussed as Act ing Group CEO? 

MR NTSHEPE:   I  th ink whenever they came to an issue 
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regarding the,  the suspended employees,  we were asked to 

go outside.   I  do not  remember si t t ing in any meet ing that  

deal t  wi th the charges.    

ADV KENNEDY SC:   Are you saying then that  you cannot  

help the Commission wi th your own personal  knowledge of  

facts as to why the discipl inary process took so long? 

MR NTSHEPE:   Yes,  correct  I  am saying that  I ,  I  cannot 

because I ,  I  was mainly involved in keeping the 

documentat ion.   I  was not  involved in conduct ing the 

discipl inary process.  10 

ADV KENNEDY SC:   Now were you involved in the 

set t lement negot iat ions?   

MR NTSHEPE:   Sorry.   I  d id not  hear you.   I  see … 

ADV KENNEDY SC:   Were you involved in the set t lement  

negot iat ions?  That  the negot iat ions to . . .   ( ind ist inct ) .  

MR NTSHEPE:   No I  was not  involved . . .   ( ind ist inct ) .  

ADV KENNEDY SC:   Not  at  al l?  

MR NTSHEPE:   Not  at  al l .  

CHAIRPERSON:   Includ ing on,  including on what amounts of  

money should be offered to them,  were you not  – did the 20 

board not  involve you on that? 

MR NTSHEPE:   I  was not  involved.  

CHAIRPERSON:   Okay.  

MR NTSHEPE:   Chai r.  

ADV KENNEDY SC:   Now Mr Mhlont lo was one of  those 
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suspended as Group CFO, he was – he was replaced in an 

act ing capaci ty by Mr Odwa.  

MR NTSHEPE:   Odwa Mhlwana.  

ADV KENNEDY SC:   Mhlwana.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Yes.   And are you aware that  Mhlwana 

contacted Mr Mhlont lo and arranged a meet ing where a 

mandate was conveyed to him as,  as the mandate to set t le  

and in fact  a set t lement was ul t imately reached with Mr 

Mhlont lo.  10 

MR NTSHEPE:   I  am not  aware of  the part icular meet ing 

whereby he,  where they discussed the set t lement.   But  I  was 

aware that  because i t  involved f inance or something,  i f  there 

was going to be a set t lement that  Mr Odwa Mhlwana would 

be involved.    

ADV KENNEDY SC:   And do you know where he got  th is  

mandate f rom? 

MR NTSHEPE:   I  would have bel ieved f rom the board.  

ADV KENNEDY SC:   Did he not  discuss i t  wi th you? 

MR NTSHEPE:   Not ,  not  in part icular.  20 

ADV KENNEDY SC:   Not? 

MR NTSHEPE:   Not  in part icular.   Not  in part icular.  

ADV KENNEDY SC:   Not  in part icular? 

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Does that  mean a yes or a no? 
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MR NTSHEPE:   No.  

ADV KENNEDY SC:   Did he discuss i t  wi th you or not? 

MR NTSHEPE:   No.  

ADV KENNEDY SC:   Does i t  not  seem st range that  he would 

not  have discussed that  wi th you?  A set t lement that  would 

secure the resignat ion or terminat ion of  employment on 

agreed terms with  three senior execut ives?   

MR NTSHEPE:   I  am not  sure i f  i t  is st range Chai r.   But  th is 

is what happened and I  cannot  blame him for not  discussing 

wi th me.  But  the point  is he did not  discuss i t  wi th me.  I  d id 10 

not  even know how much the set t lement was,  in  fact  i t  was 

the f i rst  t ime I  heard i t .  

CHAIRPERSON:   Wel l  I  certainly  would have expected that  

the board or i ts Chairperson would talk to you about what 

was being done to expedi te the d iscipl inary process against  

the three execut ives.   Because as Group CEO you would be 

concerned about a s i tuat ion where three senior execut ives 

are on suspension for a long t ime, you have got  to have 

act ing people.   That  is not  an ideal  s i tuat ion where … 

MR NTSHEPE:   Total ly not .  20 

CHAIRPERSON:   That  is going to take too long.   One would 

have expected the board to ta lk to you about that ,  but  I  

would also expect ,  have expected the board to ta lk  to you 

about thei r  idea that  the three execut ives should be given 

set t lement offers so that  they go because you were the 
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Group CEO albei t  act ing.   You had to have the interest  of  the 

whole organisat ion at  heart .   I f  senior execut ives are sought  

to be al lowed to go,  one would have thought that  the board 

would talk to you about that  and,  and hear what you may 

have to say.    

MR NTSHEPE:   As I  have said Chai r,  I  kept  the 

documentat ion.  

CHAIRPERSON:   Yes,  but  they never spoke to you about i t .  

MR NTSHEPE:   But  in terms of  having a meet ing and 

discussing al l  these matters in relat ion to the suspension.  10 

CHAIRPERSON:   Yes.  

MR NTSHEPE:   I  d id not  have any part icular meet ing.  

CHAIRPERSON:   Were you only informed by the board af ter  

the set t lement agreements had been reached with the three,  

or wi th each one as they got  to reach set t lement agreement.  

MR NTSHEPE:   I  th ink i t  was ment ioned in one of  the board 

meet ings that  we … 

CHAIRPERSON:   Af ter i t  had happened? 

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Yes.   Okay Mr Kennedy.   Is that  – thank 20 

you Chai r.   Is that  af ter the set t lement agreements had been 

reached with the three individuals?   

MR NTSHEPE:   For me, the f i rst  t ime … 

ADV KENNEDY SC:   The f i rst  t ime you were aware? 

MR NTSHEPE:   Ja,  that ,  ja.   That  i t  was in one of  the board 
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meet ings that  they,  there has been a set t lement.    

ADV KENNEDY SC:   And so the agreements were al ready 

f inal ised were they? 

MR NTSHEPE:   I  would,  I  would bel ieve that  they were 

f inal ised and I  – that  is why there was a second.  

ADV KENNEDY SC:   And were the agreements to your 

knowledge signed by Mr Mantsha? 

MR NTSHEPE:   I  would not  know, I  am not  … 

ADV KENNEDY SC:   You would not  know.  

MR NTSHEPE:   Because I  d id not  see them.   10 

ADV KENNEDY SC:   Okay.   Can I  take you please to another  

bundle.   I t  is Bundle 7 and perhaps your Registrar could 

assist  us again.   Bundle 7.   You can just  f ind i t ,  i t  should be 

– yes you are going to be helped there Mr Ntshepe.  So 

Chair  i t  wi l l  be Bundle 7,  page 741.   In fact  perhaps you can 

start  at  the beginning.   I t  is page 724.   Do you have 724 Mr 

Ntshepe?   

CHAIRPERSON:   I  can look at  the black number on the lef t -

hand corner.   Of  lef t -hand corner,  b lack … 

MR NTSHEPE:   Yes.  20 

ADV KENNEDY SC:   Page 724 appears to be the f i rst  page 

of  a  Terminat ion of  Employment Agreement between Denel  

and Mr Mhlont lo.   Is that  correct? 

MR NTSHEPE:   Yes I  see my signature here.  

ADV KENNEDY SC:   Yes,  can you just  answer one quest ion 
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at  a t ime.  That  is  going to  be my next  quest ion.   Page 741,  

you f ind where I  was going wi th th is l ine of  quest ioning?  Yes 

indeed, there is your signature.   You just  to ld the Chair  a 

moment ago that  you only found out  af ter the agreements 

had been f inal ised and signed,  we bel ieved by Mr Mhlont lo,  

that  i t  had al l  been f ina l ised and yet  we see at  page 741 

your signature and your name.   

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   As Act ing General ,  Group CEO.  So i t  

was your evidence a moment ago incorrect?   10 

MR NTSHEPE:   I  wi l l  not  say i t  is incorrect ,  I  mean i f  I  would 

not  remember in detai ls th is document,  but  I  am sure I  was 

requi red to as an Act ing CEO. 

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   To sign this document.  

ADV KENNEDY SC:   Yes but  I  understand.   We can see for 

ourselves you are not  suggest ing that  th is is  a  fabr icat ion is 

i t?  

MR NTSHEPE:   No I  am not  suggest ing i t .  

ADV KENNEDY SC:   Yes,  okay.  20 

MR NTSHEPE:   I t  was not  even created by … 

ADV KENNEDY SC:   I f  we accept  that  i t  is not  a,  that  i t  is a  

genuine document that  was signed by you,  your evidence 

ear l ier that  you,  that  you were only involved,  you were only 

informed af ter the agreements had been f inal ised and 
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s igned,   you bel ieve by Mr Mantsha that  cannot be correct .   

In fact  you can see that  i t  was signed by yoursel f ,  is that  

correct? 

MR NTSHEPE:   Yes,  except  I  do not  remember.   I  am not  

sure who signed them.  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   But  i t  turns out  … 

MR NTSHEPE:   Now i t  turns out  that  i t  is me.  

ADV KENNEDY SC:   Yes.  10 

MR NTSHEPE:   Yes.   So I  am not  now – i t  is my signature,  

so … 

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   I  am not  saying that  i t  is not  my signature.    

ADV KENNEDY SC:   Right  and – sorry Mr Ntshepe what? 

MR NTSHEPE:   This is 2016,  so I  would not  remember this  

th ing,  total ly declare i t .    

ADV KENNEDY SC:   I  understand that .  

MR NTSHEPE:   Documents and whatever,  whatever,  which 

documents I  have signed.  20 

ADV KENNEDY SC:   Yes I  understand that  Mr Ntshepe.  So I  

am just  s imply asking you i f  i t  is appropriate to correct  your  

ear l ier evidence that  you only heard af ter the event  that  the 

agreements had been signed by somebody.  

MR NTSHEPE:   By somebody else? 
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ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   Oh no.    

ADV KENNEDY SC:   Somebody else signed i t .  

MR NTSHEPE:   I  correct  i t .  

ADV KENNEDY SC:   You correct  i t?  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Okay.   Thank you.  

CHAIRPERSON:   And do you remember whether you have 

signed only th is  set t lement agreement relat ing to Mr 

Mhlont lo or whether  you signed each one of  the set t lement  10 

agreements involv ing the other two execut ives? 

MR NTSHEPE:   Chair  I  have to check.   I  recal l  … 

CHAIRPERSON:   Yes.  

MR NTSHEPE:   Because i t  is such a long t ime.  

CHAIRPERSON:   Yes.   

MR NTSHEPE:   That  is why I  gave you the answer I  gave 

you because I  honest ly I  d id not  . . .   ( indist inct ) .  

CHAIRPERSON:   Wel l  I  am a l i t t le  surpr ised by you saying 

you do not  remember.   I  would have thought that  the 

suspension and the departure of  these three senior 20 

execut ives f rom Denel  was something qui te important  and I  

th ink i t  made … 

MR NTSHEPE:   News.  

CHAIRPERSON:   I t  made news,  i t  was on the  publ ic 

domain.  
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MR NTSHEPE:   Yes.  

CHAIRPERSON:   And so on.   I  would have thought that  i f  

you were the one who signed the set t lement agreements,  

you would not  remember that .    

MR NTSHEPE:    Remember the . . .   ( indist inct ) .  

CHAIRPERSON:   You would not ,  you would not  forget  that  

you are the one who signed the set t lement agreements 

re lat ing to these … 

MR NTSHEPE:   ( Indist inct) .  

CHAIRPERSON:   Because i t  would have been something 10 

qui te momentous at  the t ime. 

MR NTSHEPE:   I  am not  ly ing si r.   I  d id not  remember unt i l  I  

saw this.    

CHAIRPERSON:   Yes.  

MR NTSHEPE:   I  s igned,  I  used to sign a lot  of  documents.  

CHAIRPERSON:   Yes.  

MR NTSHEPE:   Yes.   So i t  is my signature,  I  do not  deny.  

CHAIRPERSON:   Is i t  possib le that  when you say,  when you 

said ear l ier on you were not  involved at  al l  in the processes 

re lat ing to the discipl inary process,  relat ing to these 20 

execut ives,  the disc ipl inary process relat ing to these 

execut ives when you say you were not  involved and when 

you said the board never spoke to you.   And when you said 

the Act ing Financial  Di rector d id not  speak to you about the 

set t lement negot iat ions or  the set t lement offers,  is  i t  
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possible  that  you might  be mistaken about  that?  And that  

you might  have . . .   ( indist inct ) .  

MR NTSHEPE:   With th is now … 

CHAIRPERSON:   Yes.  

MR NTSHEPE:   I t  could.  

CHAIRPERSON:   I t  could be.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Yes.    

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Yes.   Ja,  because i t  just  sounds strange to 10 

me that  the board,  you were the person that  the board 

ident i f ied as the r ight  … 

MR NTSHEPE:   Yes.  

CHAIRPERSON:    As the r ight  person to act  in a Senior 

Execut ive posi t ion.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   That  must  mean they had conf idence in  

you.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   You know.  So i t  just  would seem st range i f  20 

they would not  keep you informed as to what was happening 

. .  

ADV KENNEDY SC:   Can I… 

CHAIRPERSON:   With the d iscip l inary process that  was 

taking so long and even when they were thinking of  
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effect ive ly get t ing r id of  these execut ives that  they would not  

have a d iscussion wi th you to say look this is what  we are 

thinking and maybe get  your views because you might  say 

wel l  – wel l  wi th regard to the CEO you can make your own 

decision but  I  th ink these other two are good members of  the 

management team I  would l ike them to remain you know.   

They whatever.   Or you could have whatever views including 

about the CEO. 

MR NTSHEPE:   Maybe I  just  answered that  quest ion very 

quickly.  10 

CHAIRPERSON:   Ja.    

MR NTSHEPE:   Let  me just  come back to i t .  

CHAIRPERSON:   Yes.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Ja.  

MR NTSHEPE:   My involvement was keeping the 

documentat ion and I  th ink to  a l imi ted extent  the 

administ rat ion – the lawyers which related to the 

documentat ion.   And the rest  – and i f  I  remember and then 

the rest  of  the negot iat ing and the negot iat ions wi th th is – 20 

wi th the employees – in fact  i t  h i t  me very hard this 

suspension.  

CHAIRPERSON:   Hm.  

MR NTSHEPE:   I t  h i t  me very hard this suspension.  

CHAIRPERSON:   The suspensions.  
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MR NTSHEPE:   Yes.  

CHAIRPERSON:   Yes.  

MR NTSHEPE:   In fact  – yes.   And – but  I  was asked to act  

and I  bel ieve my responsibi l i ty had to do wi th the company.   

The matters relat ing to my seniors because we – they were 

my … 

CHAIRPERSON:   Yes.  

MR NTSHEPE:   A l though they – we were col leagues but  Riaz 

was my senior.  

CHAIRPERSON:   Yes.  10 

MR NTSHEPE:   And we worked very c losely.   Very,  very 

close.   In fact  the – this even affected the relat ionship we 

had.  

CHAIRPERSON:   Yes.  

MR NTSHEPE:   Yes which is very sad for me.  So when that  

happened you know I  make a choice i t  is a – I  focus in the 

work that  I  have been doing and I  am doing this work.   And I  

th ink to a certain extent  i f  I  remember then i t  is 2016 in 

terms of  lawyers that  they are doing their  work or – or  where 

we keep the documents that  I  was involved in.   But  in the 20 

detai l  of  the actual ly discipl inary i tsel f  where they met  or I  

have never been there – I  do not  even know where that  was 

so I  was not  involved.  

CHAIRPERSON:   Okay al r ight .   Can you at tend to the ai r  

condi t ioner i t  is – maybe i f  i t  would make such a loud noise.   
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Okay Mr Kennedy.  

ADV KENNEDY SC:   Thank you Chai r.   So as I  understand 

your evidence you were not  involved in the negot iat ions.  

MR NTSHEPE:   For the set t lements? 

ADV KENNEDY SC:   For set t lement .  

MR NTSHEPE:   No I  was not .  

ADV KENNEDY SC:   And you were not  involved in giv ing 

instruct ions to the lawyers or to your – any of  your 

col leagues in rela t ion to the set t lement negot iat ions.  

MR NTSHEPE:   The money – no I  was not  involved.  10 

ADV KENNEDY SC:   And you were not  involved in  

discussing let  a lone giv ing your views on the possible offers 

to be made or the acceptance of  the offers to be made with  

the board members? 

MR NTSHEPE:   No I  was not  involved.  

ADV KENNEDY SC:   Yes.   Now I  appreciate your evidence 

that  you cannot recal l  – you could not  recal l  unt i l  I  showed 

you your signature signed in th is agreement.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   So I  cannot  ask speci f ical ly whether 20 

you read this agreement.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Wel l  perhaps I  can.   Now that  you 

remember because you have been shown the page where 

you signed that .   Can you remember whether you looked 
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through this agreement? 

MR NTSHEPE:   I  – in fact  the reason why I  cannot even 

remember that  I  s igned i t  because I  – as I  say I  s igned many 

documents I  do not  bel ieve I  read this document.  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   I  do not  even know what – I  mean what 

[00:04:38] .  

CHAIRPERSON:   Ja but  Mr Ntshepe you would not  have 

signed an agreement wi thout  reading i t  would you?  Would 

you have done that? 10 

MR NTSHEPE:   I  t rust  the individuals somet imes who br ing 

me the document .   To have brought the document  in good 

fai th and they understand exact ly  what is in i t .   And the 

reason that  they are asking me to sign is  more procedural  

than for me to understand exact ly what is i t .  

CHAIRPERSON:   No hang on Mr Ntshepe.  You cannot be 

ser ious.   An agreement is something very ser ious.  

ADV KENNEDY SC:   Yes.  

CHAIRPERSON:   A col league says here is an agreement  

sign.   You wi l l  not  read i t  you wi l l  just  s ign because you t rust  20 

your col league? 

MR NTSHEPE:   This agreement  in part icular I  do not  

remember reading i t .   The set t lement agreement.  I  am being 

honest .  

CHAIRPERSON:   Yes,  yes.    
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MR NTSHEPE:   Yes.  

CHAIRPERSON:   Shoo that  is dangerous.   Mr Kennedy.  

ADV KENNEDY SC:   Does that  perhaps explain why you 

understood that  the contents of  the memorandum of  

understanding were the same as the contents of  the 

memorandum of  agreement in the VR Laser.  

MR NTSHEPE:   No.  

ADV KENNEDY SC:   You read those.  

MR NTSHEPE:   Ja.  

ADV KENNEDY SC:   Okay.    10 

CHAIRPERSON:   I  mean what worr ies me Mr Ntshepe is I  

mean as i t  happens I  th ink wi th regard to Mr Mhlont lo  he was  

-  what you were signing was that  the company would pay him 

24 months or an amount equivalent  to 24 months’ salary plus 

other amounts.   But  i f  you were not  – i f  you were – you were 

prepared to sign wi thout  reading i t  could have been any 

amount that  you could have been signing enter ing into an 

agreement wi th  – you could have been signing an agreement 

that  said he was going to be g iven R100 mi l l ion.  

MR NTSHEPE:   Chair  I  do not  bel ieve the people I  was 20 

working wi th especial ly Mr Mhlona that  he would have been 

devious to do that  to me.  I  am being honest  Chai r.  

CHAIRPERSON:   But  they might  have thought i t  was f ine but  

you would have thought i t  was not  f ine.  

MR NTSHEPE:   Yes I  t r ied… 



11 NOVEMBER 2020 – DAY 304 
 

Page 121 of 404 
 

CHAIRPERSON:   They might  have thought there was nothing 

wrong in offer ing  Mr Mhlont lo for example R100 mi l l ion so 

they would have thought – they would thought  wel l  i t  is –  i t  is 

fa i r.   He has been around in th is company for X number of  

years and we are not  – we have no proof  that  he has done 

anything wrong.  So R100 mi l l ion is f ine.   But  i f  you had read 

and you came across the clause which says he must  be 

given that  amount  you would have said no,  no,  no,  but  I  am 

not  prepared to sign.   I  th ink this is  wrong.   But  i f  you do not 

read you wi l l  not  know that .   You might  discover when i t  is  10 

too late that  you have s igned something that  you should not  

have s igned and you have commit ted the company to huge 

f inancial  commitments.    

MR NTSHEPE:   I  take your point  Chai r.  

CHAIRPERSON:   Hm.  Mr Kennedy.  

ADV KENNEDY SC:   May I  ask you Mr Ntshepe I  know you 

cannot  recal l  and i t  is not  fa i r  to expect  you to recal l  every 

single fact  but  as the Chair  has pointed out  th is was quote a 

momentous si tuat ion i t  was not  just  a rout ine one of  many 

hundreds of  documents that  you would have to s ign f rom 20 

t ime to t ime.  These were col leagues that  were now leaving 

the employ you say that  even the i r  suspension had caused 

you some anxiety and pain.   You were now going to lose 

f rom the permanent employ of  Denel  i ts Group CEO whom 

you would now replace Mr Saloojee and you would lose the 
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Group CFO Mr Mhlont lo who you must  have worked wi th 

closely not  so? 

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   As wel l  as Ms Afr ica.  Does the same 

apply to – sorry you nodded can you just  conf i rm in  the 

record you worked for some t ime with Mr Mhlont lo? 

MR NTSHEPE:   Yes correct .  

ADV KENNEDY SC:   And his departure or his suspension 

also pained you is  that  r ight? 

MR NTSHEPE:   Correct .  10 

ADV KENNEDY SC:   And did the same apply to Ms Af r ica? 

MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   Now do you recal l  who this off ic ia l  was 

who came with the document asking you to sign i t?  

MR NTSHEPE:   I  th ink i t  was Finance.  

ADV KENNEDY SC:   I t  was Finance? 

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Can you remember who in Finance? 

MR NTSHEPE:   I  would – I  would think the CFO but  I  cannot  

tota l ly conf i rm that .  20 

ADV KENNEDY SC:   Yes.   The act ing CFO at  that  t ime was 

Mr Mhlwana.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Yes and he of  course would now be 

replaced by – sorry he would now replace Mr Mhlont lo not  
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so? 

MR NTSHEPE:   Correct .  

ADV KENNEDY SC:   Yes.   Now did he tel l  you even i f  you 

did not  read the document did he tel l  you boss I  would l ike 

you to  please sign this agreement because the board wants 

you to.   You do not  need to read i t  but  I  can tel l  you what i t  

is about .    

MR NTSHEPE:   Wel l… 

ADV KENNEDY SC:   He must  have told you for you to be 

able to t rust  him surely? 10 

MR NTSHEPE:   Yes.   I  th ink he did but  I  – I  am assuming 

that  he did but  I  cannot recal l  in detai l  that  th is is what he 

said because I  wi l l  be able to answer in a precise manner to  

say th is is what  he said.  

ADV KENNEDY SC:   Yes.   Wel l  I  would l ike to ask… 

MR NTSHEPE:   But  I  am sure he did say something.   I  mean 

I  would not  s ign a document wi thout  him br ief ing me.  

ADV KENNEDY SC:   Yes.   And do you recal l  i f  he told you 

what amount would be paid or what  the package would be in 

terms of  the agreement? 20 

MR NTSHEPE:   Two – say two years.  

ADV KENNEDY SC:   Yes i t  is actual ly two years – 24 

months.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   As the Chai r  has pointed out .   Did he 



11 NOVEMBER 2020 – DAY 304 
 

Page 124 of 404 
 

te l l  that  when you were signing this  you were commit t ing the 

organisat ion by your signature on behal f  of  Denel  to set t le  

wi th Mr Mhlont lo  was R6.6 odd mi l l ion equivalent  to 24 

months in addi t ion to an incent ive bonus and in addi t ion to  

the ext ra month that  would st i l l  be worked out  unt i l  the not ice 

per iod.   Did he te l l  you that  th is is what i t  was going to cost  

your organisat ion Denel  i f  you signed th is? 

MR NTSHEPE:   He might  have told me but  I  do not  

remember.  

CHAIRPERSON:   He might  have told you? 10 

MR NTSHEPE:   But  I  do not  remember.  

CHAIRPERSON:   You do not  remember.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Hm.  Wel l  when you add the other  amounts 

I  th ink the amount-  I  th ink Mr Mhlont lo ’s said the amount  

comes to about R9 mi l l ion al together but  the ex grat ia part 

was – or the equivalent  of  h is two years’ salary which 

t ranslated to about  R6 mi l l ion.   R6 mi l l ion something.   So 

that  is what you were s igning,  commit t ing the company to.   

And then included in the other amounts in addi t ion to  the R6 20 

mi l l ion was an incent ive bonus and I  asked him the quest ion 

whether the pol ic ies or rules were to the effect  that  you get  

an incent ive bonus i f  you are recognised as having done 

your job wel l .   He said yes.  

MR NTSHEPE:   Correct .  
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CHAIRPERSON:   You accept  that? 

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Yes.   Mr Kennedy.  

ADV KENNEDY SC:   Thank you.   But  in th is case Mr 

Ntshepe Mr Mhlont lo had not  done ei ther wel l  or badly in his  

job for the past  year almost  because he had been suspended 

during that  per iod yet  he was paid a further I  bel ieve i t  was 

R1.6 mi l l ion i f  you look at  c lause 11 on page 731 is 

amount ing to R1  656 411.00 that  is  in addi t ion to the R6.625 

mi l l ion that  he would be paid as the Chairperson has pointed 10 

out  as an ex grat ia payment.   So the – so the bonus seems 

to have been cal led a bonus even though i t  would not  have 

been an incent ive for  anything because he was now leaving 

and where he had worked for the past  year.  

MR NTSHEPE:   No he d id work up unt i l  September – he did 

– Chair  he d id work up unt i l  September.  

ADV KENNEDY SC:   Up to September.  

MR NTSHEPE:   Ja because the year  starts in Apri l  up unt i l  

September.   

ADV KENNEDY SC:   Yes.   But  th is was not… 20 

CHAIRPERSON:   This – ja i t  was not  pro rata was i t?  Wel l  

does i t  get  calcu lated according to the f inancial  year? 

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Or calendar year? 

MR NTSHEPE:   Yes according to  the performance in that  
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f inancial  year.  

CHAIRPERSON:   In that  f inancial  year.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   You see now for – he – they were 

suspended in September 2015 that  would have been about  

six months before that  f inancial  year ended but  the payment  

was happening I  th ink in about  August  of  2016 in regard to 

Mr Mhlont lo.   And f rom the beginning of  that  f inancial  year in 

Apri l  up to August  he had not  worked because he was on 

suspension.  10 

MR NTSHEPE:   Correct .  

CHAIRPERSON:   So in  regard to  the previous f inancial  year  

i t  is about  six months that  he had not  worked that  is the 

2015/2016 f inancial  year.   In regard to the 2016/2017 

f inancial  year he had not  worked for  eight  months before – 

no,  no,  no for  about  six months before he lef t .   So in each 

f inancial  year he had not  worked for s ix months or so.  

MR NTSHEPE:   Correct .  

CHAIRPERSON:   Hm okay.  

ADV KENNEDY SC:   In fact  Chair  i f  I  may  20 

CHAIRPERSON:   Yes.  

ADV KENNEDY SC:   Draw the at tent ion of  the wi tness to  

Clause 11 at  the end which in fact  seems to clar i fy the point  

at  which i t  was to  be paid.   I t  says he would paid payable at  

the same t ime as wi th the rest  o f  the employees no later 
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than 31 October 2016.  

CHAIRPERSON:   Oh okay.  

ADV KENNEDY SC:   Mr Nthsepe what I  would l ike to put  to 

you is that  i t  seems highly improbable that  you would have 

been unaware of  at  least  the bal lpark f igure that  was to be 

paid to Mr Mhlont lo in terms of  the set t lement.  First ly  

because i t  would have been reckless for you as Group CEO 

to sign anything that  was commit t ing the organisat ion to  

substant ia l  amounts wi thout  knowing what they are.   The 

Chair  has a lready asked you that  quest ion.   Do you want to 10 

add anything to what you have said? 

MR NTSHEPE:   What I  am saying Chai r  is that  I  th ink Mr 

Odwa I  cannot – Odwa Mhlwana would have … 

CHAIRPERSON:   Sorry – I  am sorry just  repeat  that .  

MR NTSHEPE:   I  th ink Mr Odwa Mhlwana who was the CF – 

act ing CFO might  have br iefed me about th is document and 

in terms of  the amounts I  do not  remember I  have to be 

honest .   I  do not  remember exact ly  what amounts they – the 

set t lement was.   And I  bel ieved because of  the posi t ion 

where I  was si t t ing i t  was necessary for me to s ign this  20 

document as tabulated here.   Because i t  would have had to 

be signed at  highest  level  in  the organisat ion.   But  they – the 

exact  amount of  the set t lement I  cannot – I  cannot vouch to 

that .   But  I  know exact ly what the amount is.  

ADV KENNEDY SC:   Yes my quest ion was – my quest ion 
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was phrased del iberately on the basis that  you would at  least 

to have known what the bal lpark f igure was.   Maybe not  the 

exact  rands and cents but  that  you would have known that  i t  

would have been 24 months equiva lent  and you would have 

known how much Mr Mhlont lo was earning not  so roughly? 

MR NTSHEPE:   Yes he was – yes I  knew – I  would not  know 

roughly – I  would not  know yes.  

ADV KENNEDY SC:   Yes.   And you would have known a lso 

that  – that  he was get t ing the other benef i ts and I  put  i t  to 

you that  only must  you have found that  out  because i t  would 10 

have been reckless for you to sign i t  otherwise.    But  

secondly is i t  not  a matter of  s imple human nature that  you 

as a col league of  these individuals who are now leaving you 

are – you have been anxious when they were suspended. 

They have now been facing a discipl inary process which 

never gets to the point  that  i t  is actual ly starts let  a long 

concludes.   You were paying – you as act ing GCEO were 

al lowing the organisat ion to pay them during this per iod of  

extended suspension no so?  Correct? 

MR NTSHEPE:   Not  me as such paying I  bel ieve that  20 

because the ul t imate accountabi l i ty  of  the organisat ion is the 

board and the board was paying them this money.  

ADV KENNEDY SC:   Yes.   But  you were aware that  they 

were being paid dur ing this per iod by Denel .  

MR NTSHEPE:   I  knew there was a set t lement but  I  knew…. 
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ADV KENNEDY SC:   No,  no.   No Mr Ntshepe we are at  cross 

purposes I  am sorry to interrupt .   I  do not  mean to be rude.   I  

am talk ing about the payment whi le they were being 

suspended – whi le they were on suspension.   You must  have 

known that  they were being suspended on ful l  pay.  

MR NTSHEPE:   Yes,  yes I  d id.  

ADV KENNEDY SC:   Yes.   So you knew that  th is  process 

that  you were not  involved in suspend the decision to 

suspend them – or the decision to pay them during 

suspension or to negot iate a set t lement.   You were on the 10 

side l ines because the board was deciding that  and you gave 

no input  according to your evidence.  

MR NTSHEPE:   The input  I  never gave an input  in terms of  

the f i rst ly the set t lement I  never gave an input .  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   In  terms of  the discipl inary process i tsel f .  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Yes I  am summarising what you have 

said about th is al ready.  20 

MR NTSHEPE:   Yes.    

ADV KENNEDY SC:   We do not  need to go over  that  again i f  

you do not  mind.   So – but  what I  am saying to you now 

surely i t  is s igni f icant  as the Chai r  was suggest ing to you 

ear l ier.   I t  must  have been signi f icant  to you whether as 
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GCEO in your off ic ia l  capaci ty or  even just  in your  normal 

human capaci ty as an indiv idual  you must  have thought wow 

I  am glad to hear  that  the board has resolved this wi th Mr 

Mhlont lo .   Did you feel  that? 

MR NTSHEPE:   Yes I  am not  sure i f  I  was g lad but  

because… 

ADV KENNEDY SC:   But  you were aware that  they – they 

were reaching the set t lement.  

MR NTSHEPE:   Yes there was a set t lement.  

ADV KENNEDY SC:   Yes.  10 

MR NTSHEPE:   Because there was an end of  the whole 

process.  

ADV KENNEDY SC:   Yes.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Th is cloud that  was hanging over 

Denel .  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Execut ive team. 

MR NTSHEPE:   Yes i t  was yes.  

ADV KENNEDY SC:   Was now being resolved correct? 20 

MR NTSHEPE:   Yes there was a set t lement.  

ADV KENNEDY SC:   Yes.   And money was going to be paid 

to Mr Mhlont lo.   Surely just  at  the level  of  human cur iosi ty let  

a lone as Group Chief  Execut ive you would have been 

cur ious to know is Mr Mhlont lo going to leave wi thout  any 
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pay or is he going to be paid a package and what is i t?  How 

much is he going to get  paid?  Maybe not  down to the rands 

and cents but  roughly how much.  

MR NTSHEPE:   Being honest  I  d id not  – I  means even as 

Group Execut ive or as the Chief  Execut ive or as a human 

being I  must .  

ADV KENNEDY SC:   Both.  

MR NTSHEPE:   I  would – I  t rusted that  the CFO whatever he 

put  and agreed on the set t lement wi th the board is genuinely 

enough i t  is not  an issue whereby I  should come and 10 

interfere.   I  bel ieve i t  was genuine enough.  

ADV KENNEDY SC:   Are you saying you saw the f igures or  

you were told by Mr Mhlont lo – sorry Mr Mhlwana the bal l  

park f igure that  was going to be paid and you did not  – you 

did not  interfere.  

MR NTSHEPE:   I  have to be honest .   I  do not  remember.  

ADV KENNEDY SC:   You do not  remember.  

MR NTSHEPE:   Yes.  

ADV KENNEDY SC:   Okay.   Al r ight .   Thank you.   May I  just  

ADV HYDE:   Wel l  – oh.  20 

ADV KENNEDY SC:   Sorry Chair  af ter you.  

CHAIRPERSON:   Okay.   Did you ever form a view as to 

whether the board ’s decision to suspend these three 

execut ives was just i f ied or fa i r?  Did you ever form a view on 

that  issue at  the – dur ing – before they lef t  – the three 
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execut ives lef t?  

MR NTSHEPE:   Chair  wi th respect  and wi th respect  for the 

people who were involved can you al low me not  to answer 

that  quest ion? 

CHAIRPERSON:   Wel l  I  do not  know i f  I  wi l l  a l low you.  But  

let  me ask you another quest ion.   Did you -   d id you ever 

form a view whether i t  was just i f ied – the board was just i f ied 

in giv ing them the amounts of  money that  i t  gave them 

effect ive ly to get  r id of  them because I  do not   th ink i t  is 

anything else other than that? 10 

MR NTSHEPE:   I  formed a view in terms of  the process 

being completed.  

CHAIRPERSON:   P lease just  start  –  just  start  again.  

MR NTSHEPE:   Chair  I  formed a view for the process being 

completed that  now we can – i t  is ei ther I  … 

CHAIRPERSON:   You formed a view af ter? 

MR NTSHEPE:   Yes when – yes 

CHAIRPERSON:   Yes.  

MR NTSHEPE:   The process had been completed.  

CHAIRPERSON:   Yes.    20 

MR NTSHEPE:   I  say largely I  was not  involved direct ly into 

the process of  the suspension because I  could have been 

conf l icted because they were my col leagues,  they were very 

close wi th me and – and that  would be lef t  to the board to 

decide how they going to execute that  act ion.   However I  
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was the in a sense as I  say a custodian of  the documentat ion 

of  al l  the documentat ion that  was involved.   Forming a v iew 

about the fai rness or the unfai rness of  the suspension… 

CHAIRPERSON:   No I  wi l l  a l low you not  to express a view 

on the suspension but  I  th ink I  wi l l  – I  would want to f ind out  

whether you formed a v iew or not  on whether the board was 

just i f ied in paying out  the amounts that  i t  paid out  to  them to 

effect ive ly get  r id of  them? 

MR NTSHEPE:   Now that  I  know no i t  was too much.  

CHAIRPERSON:   You thought i t  was too much? 10 

MR NTSHEPE:   Now that  I  know.  

CHAIRPERSON:   Now – yes.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Yes but  at  that  t ime did you have a view 

whether the board – whether the board was just i f ied in 

paying so much money in order to get  r id of  them. 

MR NTSHEPE:   Usual ly i f  you I  th ink an execut ive leaves 

who has a f ive year contract  i t  is e i ther you buy him out .   So 

this could have been a problem – the process of  buying the 

execut ives out .   Yes the amounts – the amounts.  But  i f  i t  was 20 

just  an ex grat ia amount to get  r id of  them I  do not  th ink that  

would have been the correct   

CHAIRPERSON:   Just i f ied.  

MR NTSHEPE:   Just i f icat ion.   But  i f  you buying out  the 

contract  because you have a cont ract  wi th  the individual  I  
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th ink that  is a procedure which happens in other 

organisat ions.   So I  would – would not  have opposed that .  

CHAIRPERSON:   But  of  course even i f  you are ta lk ing about  

buying out  a cont ract  which effect ively means i f  you had a 

f ive year contract  wi th – wi th us.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   And af ter you have worked for one year we 

do not  want you anymore.   We say we wi l l  pay you for the 

balance of  the per iod you know.  But  even on – even on that  

you would – i t  would be necessary would i t  not  be to make 10 

an assessment whether i t  is just i f ied because i t  might  be a 

lot  of  money that  you are going to  spend.  Not  your  money 

company’s money.  

MR NTSHEPE:   Yes.   Mr Mhlont lo was I  do not  know – I  do 

not  want to say i t  in publ ic how much he was earning.  He 

was earning money equiva lent  into – for two years equivalent  

to the money which was paid out .  

CHAIRPERSON:   Ja.  

MR NTSHEPE:   Yes 

CHAIRPERSON:   Yes but  what I  am saying is the fact  that  a  20 

company or a board might  resort  to  what you cal l  buying out  

that  on i ts own should not  – does not  indicate that  i t  is 

just i f ied or not  just i f ied.   I t  depends on what the reasons are 

and so on is i t  not? 

MR NTSHEPE:   Correct  Chai r.  
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CHAIRPERSON:   So then I  go back to th is – then I  go to th is  

quest ion.   You being the person that  was asked to sign the 

set t lement agreements was i t  not  your duty to  sat isfy 

yoursel f  whether  i t  was just i f ied to enter into these 

set t lement agreements wi th  these terms including the 

amounts to be paid to them.  Because in the end even 

though the decision may have come f rom the board I  take i t  

that  as Group CEO as the person who was requi red to sign 

you would have – you would have been ent i t led i f  you 

thought that  th is was wasteful  expendi ture or something l ike 10 

that  to say I  am not  s igning.   I t  is  not  in the interest  of  the 

company that  th is -  such large amounts be paid in the 

ci rcumstances.   I  am not  prepared to append my signature.  

MR NTSHEPE:   Chair  as I  said in Mr Mhlont lo case the bal l  

park amount to which I  have been told is wi th in his salary.   I  

wi l l  have to f ind out  the – what the others author ised were 

paid.  

CHAIRPERSON:   Yes.  

MR NTSHEPE:   And the – in terms of  his bonus I  th ink I  d id 

not  see anything wrong.   Or do I  see anything wrong for him 20 

to get  a bonus al l  the t ime that  he worked.  

CHAIRPERSON:   Yes but  the ex grat ia? 

MR NTSHEPE:   Ex grat ia? 

CHAIRPERSON:   24 months’ salary for him to leave? 

MR NTSHEPE:   Wel l  he – is that  ex grat ia or is i t  a buying 
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out? 

CHAIRPERSON:   Cal led i t  ex grat ia in  the set t lement  

agreement.  

MR NTSHEPE:   Yes but  … 

CHAIRPERSON:   In the set t lement agreement that  you 

signed.  

MR NTSHEPE:   Yes i t  is buying out  what the – I  am sure the 

contract  was a… 

CHAIRPERSON:   I t  was not  the balance of  his cont ract? 

MR NTSHEPE:   I t  was not .  10 

CHAIRPERSON:   Ja h is contract  was – he said what was lef t  

was something l ike 30 months and what they gave him was 

the 24 months meant that  he lost  about  s ix months.  

MR NTSHEPE:   Yes.  

CHAIRPERSON:   Ja.    

MR NTSHEPE:   The quest ion… 

CHAIRPERSON:   So my quest ion is whether you do not 

accept  that  you had a duty in regard to whatever  set t lement 

agreements you signed as Group CEO to sat isfy yoursel f  that  

th is was just i f ied because otherwise you could be commit t ing 20 

the company to pay an amount to make payments that  would 

be f rui t less expendi ture.  

MR NTSHEPE:   I t  is correct  Chai r  and as you have explained 

the amount.  

CHAIRPERSON:   Ja.  
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MR NTSHEPE:   Though they might  cal l  i t  ex grat ia in my 

mind i t  is buying out  of  the cont ract .   You say i t  is 30 months 

and they paid him for 24 months.  

CHAIRPERSON:   But  you would have had – you had proper  

reasons for want ing to buy an employee,  is  i t  not?  You 

cannot just  buy out  an employee as you please.  

MR NTSHEPE :    Yes,  that  is . . . [ intervenes]   

CHAIRPERSON :    There must  be proper reasons.  

MR NTSHEPE :    I  am sure you would,  yes.  

CHAIRPERSON :    Yes.   So my quest ion goes to  exact ly that ,  10 

whether you did not  th ink i t  was part  of  your duty to sat isfy 

yoursel f  that  you are signing something that  you could 

defend . . . [ intervenes]   

MR NTSHEPE :    Yes,  there is . . . [ intervenes]   

CHAIRPERSON :    . . .namely,  were there proper reasons for  

th is to be done by the board.  

MR NTSHEPE :    The issue,  Chai r.   That  matter,  as 

Mr Mhlont lo indicated.   I t  was taking a long t ime to be 

resolved.   And not  only that .   I t  was affect ing the 

organisat ion because i t  was in the news almost  every day 20 

and that  matter needed to be closed.    

 And to me, those were very st rong reasons to say we 

need to resolve this matter.   And i f  we buy out  the contract ,  

that  of  Mr Mhlont lo,  in the end,  a l though i t  is cal led ex-

grat ia. . . .  
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 I  have no object ion because I  th ink i t  would have been a 

matter of  resolving the matter,  the issue and . . . [ intervenes]   

CHAIRPERSON :    But  I  . . . [ intervenes]   

MR NTSHEPE :    I  would not  even think that  i t  is wasteful  

expendi ture because in essence he is  cont racted for the next  

13-months(?).    

CHAIRPERSON :    Wel l ,  I  am not  sure i f  that  is a  proper  

answer because what i f  the r ight  th ing to do,  which is in  the 

best  interest  of  the company,  is to al low them to come back 

i f  the company cannot put  up charges against  them?   10 

 They were suspended on the basis that  they are going to 

face charges.   Why was i t  taking so long i f  there were proper  

grounds for them to be charged?   

 I f  there were proper grounds for them to suspended, in 

the f i rst  p lace.   So did that  not  ind icate that  there were no 

proper grounds for them to have been suspended in the f i rst  

p lace?   

 Did that  no indicate that  there were no proper  grounds to  

sustain the charges?  Because,  otherwise,  you just  cal l  them 

to a discipl inary hearing,  they face the charges.   I f  they are 20 

found gui l ty and they are dismissed,  that  is i t .   I f  they are 

found not  gui l ty,  they resume their  work.   That  is i t .    

 Why must there be a payment of  mi l l ions of  money to  

them without  determining whether  they are gui l ty  or the 

al legat ions that  are made against  them? 
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MR NTSHEPE :    Chai r,  the ul t imate decision to pay them out ,  

i t  d id not  come f rom me.  

CHAIRPERSON :    No,  no,  no.   I  understand that .  

MR NTSHEPE :    Yes.   The matter  to say that  they should 

come back or not  come back,  i t  was out  of  my,  can I  say,  

jur isd ict ion.   I  am not  sure i f  i t  is . . . [ intervenes]   

CHAIRPERSON :    But  would you not  be able to say,  i f  you 

took the t rouble to look at  the mat ter and say:   Why is the 

company reaching a point  where i t  must  pay out  such 

amounts?   10 

 And you ask yoursel f  where is the just i f icat ion.   They 

were – we were told that  they were being suspended to face 

discipl inary hearing.   Why are they not  fac ing discipl inary 

hearings?   

 I  am not  going to sign i f  th is is being used i l legi t imately  

instead of  let t ing them face a hearing and let  them be found 

gui l ty or innocent .    

MR NTSHEPE :    Chai r,  I  am not  sure i f  that  is tota l ly t rue 

that  they did not  face any hearing.  

CHAIRPERSON :    Wel l ,  there was no hearing.   That  is the 20 

evidence I  have heard.   There were charges that  were 

formulated and sent  to them.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And Mr Mhlont lo has test i f ied and 

Mr Saloojee test i f ied last  year that  they were keen to face 
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the charges and there is correspondence f rom thei r  a t torneys 

to the at torneys of  the board,  where they were saying:   We 

are ready.   We actual ly want the charges.   We want the 

hearing.   We want  to clear our names.   

 And at  some stage,  the board instead of  agreeing to  

that ,  said no,  let  us have a mediat ion.   They agreed but  what 

they wanted,  as they have test i f ied,  is a discipl inary hearing 

where they would be cleared.    

 Actual ly,  i f  I  remember correct ly,  when Mr Mhlont lo was 

test i fy ing he even said,  even though he took the set t lement,  10 

the amount,  he signed the set t lement – he was st i l l  

concerned that  in  the publ ic domain,  his name had not  been 

cleared because Denel  had publ ic ly said certa in  th ings about  

them when they were suspended.  And I  th ink when they 

were – when they departed.  

MR NTSHEPE :    Yes,  I  hear you Chai r  what you are saying.  

CHAIRPERSON :    Yes.    

MR NTSHEPE :    But  I  do not  th ink i t  is total ly . . . [ intervenes]   

CHAIRPERSON :    But  you do not  th ink that  you would have 

refused to sign . . . [ intervenes]   20 

MR NTSHEPE :    No.  

CHAIRPERSON :    . . . i f  you did not  agree that  they should be 

made – given those amounts to leave?  You think 

. . . [ intervenes]   

MR NTSHEPE :    Yes,  looking . . . [ intervenes]   
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CHAIRPERSON :    . . .as long as the board made that  

decision,  you would have gone along? 

MR NTSHEPE :    Yes,  I  would have gone along.  

CHAIRPERSON :    Yes.   Okay.   Mr Kennedy.   

ADV KENNEDY SC :    Thank you,  Chai r.   May I  then just  in 

conclusion on th is  point  Chai r,  ask the wi tness this? 

CHAIRPERSON :    [No audible reply]   

ADV KENNEDY SC :    You have given evidence ear l ier in  

re lat ion to Ms Mahlale la to the effect  that  i f  she had a 

di fferent  v iew to her col leagues about non-compl iance wi th  10 

procurement and whether the job should have been done in-

house.    

 You fel t  that  i t  was obl igatory that  i t  was requi red of  her  

that  she should have recorded th is and brought i t  to the 

at tent ion of  her superiors or even the Minist ry of  Publ ic  

Enterpr ises.    

 Why does the same not  apply to  you i f  you have now 

expressed the v iew that  you think that  the ex-grat ia payment  

of  R 6,6 mi l l ion of  publ ic funds at  a t ime when Denel  was not  

in a heal thy f inancial  state?   20 

 Was i t  not  incumbent on you to have drawn to,  at  least ,  

the at tent ion of  the board,  let  a lone the min ister,  that  you fel t  

that  th is was too much.  This was inappropriate.    

 And as the Chai rperson has pointed out .   I f  there is  

substance to the charges,  let  the process run and le t  i t  run 
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quickly.   I f  there is not  substance to the charges,  drop the 

charges and let  them resume their  jobs.    

 Was i t  not  incumbent on you to express any concerns 

you had or you are saying you did not  have concerns? 

MR NTSHEPE :    Chai r,  the amounts that  have been – the 

one that  I  have been quoted in,  for me, i t  looks l ike i t  was 

the buying out  of  the contracts and the board was very much 

aware of  the whole process,  what is happening  And for me 

to be – to go along wi th the board as an act ing. . .    

 In fact ,  I  was not  even a board member then.   I  was 10 

act ing.   And they have charged wi th th is responsibi l i ty.   I  

bel ieve the board took their  decision to say let  them set t le 

and my job was to run the company,  not  deal  wi th the 

. . . [ intervenes]   

CHAIRPERSON :    But  your job. . .  [ laughing]   Running the 

company includes running the company properly,  and i t  is 

not  running the company properly i f  you are going to play 

mi l l ions of  the company’s money to  people when there is no 

just i f icat ion and you do not  even want to f ind out  whether  

there is just i f icat ion.    20 

 Running the company properly  includes making sure that 

whatever decisions you make including signing a set t lement 

agreement wi th  an execut ive to leave,  that  you know that 

there are proper grounds.   I t  does not  mean just  going along 

wi th what the board says.    
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 Actual ly,  as Group CEO, as far as I  am concerned,  you 

are supposed to be able to take a view on certain issues,  

even i f  i t  means d isagreeing wi th the board and say I  do not  

agree.   That  is what you are required when you are CEO.   

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And therefore,  in terms of  these,  I  am 

surpr ised that  you do not  seem to – these set t lement  

agreements,  you do not  seem to have taken the t rouble,  

even to read the set t lement agreements,  to  see whether the 

terms of  the set t lement agreements were such that  you 10 

would be comfor table to append your signature to the 

set t lement agreements.   I t  seems that  you took the v iew that 

whatever the board wants,  I  wi l l  faci l i tate.   I  wi l l  s ign.    

MR NTSHEPE :    Precisely . . . [ intervenes]   

CHAIRPERSON :    I  do not  th ink that  is a proper approach or 

at t i tude of  a Group CEO. 

MR NTSHEPE :    As I  said Chai r.   My job was to act  as an 

act ing GCEO at  that  po int  in  t ime.   The set t lements,  I  was 

not  involved in,  f i rst ly,  in negot iat ing them.  I  th ink 

Mr Mhlont lo said that .   I  mean,  we met wi th Mr Odwa 20 

Mhlwana.   

 And secondly,  I  fu l ly t rusted our CFO that  he wi l l  do the 

correct  and he wi l l  know exact ly what i t  is that  he is set t l ing 

on.    

 And f rom what you are tel l ing me, is that ,  actual ly i t  is 
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between the bal lpark of  what I  would have expected him to 

pay.    

 I  mean, in terms of  the 13/30-months(?) that  he st i l l  had 

the cont ract  wi th  notwi thstanding his salary,  now much he 

was earning per  year and the bonus because he did work I  

th ink six months or so.    

 And I  th ink i f  i t  is  one point  something,  i t  was prorated.  

I  am not  sure.   I  th ink i t  was prorated.   I  would not  remember 

the detai ls,  ja.    

 But  I  do not  f ind any anomaly in saying that  the 10 

set t lement came to these amounts.   I  mean,  senior 

execut ives in organisat ions,  they earn salar ies whereby 

when you have to buy out  -  somebody’s contract ,  the amount 

is huge.  

CHAIRPERSON :    Wel l ,  let  us leave out  the issue of  buying 

out  Mr Ntshepe because the set t lement agreement is here.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And i t  does not  ta lk about  buying out .   I t  

ta lks about an ex-grat ia payment.    

MR NTSHEPE :    Yes.  20 

CHAIRPERSON :    The board decided that  they should get  

ex-grat ia payments.   Actual ly,  on the basis of  th is  set t lement,  

on the basis of  the fact  that  you are the one who signed this 

set t lement agreement,  one would be ent i t led to say,  you are 

the one who decided to give Mr Mhlont lo an ex-grat ia 
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payment of  so much because that  is  where your signature is.  

MR NTSHEPE :    H ’m.  

CHAIRPERSON :    So.   But  I  am focussing on your approach,  

your at t i tude towards the board and the singing of  the 

set t lement agreement.   And I  am saying,  i t  is a bad thing for  

a CEO of  a company to s ign a set t lement agreement  wi thout  

reading i t .   Number one.  

 Number two.   I  am saying,  i t  is a bad thing for a CEO of  

a company to sign such an agreement to effect ively get  r id of  

execut ives wi thout  sat isfy ing himsel f  whether there were 10 

proper grounds for get t ing r id of  the execut ives because 

effect ive ly,  these amounts were paid so that  they could go.  

 I  am saying – I  am suggest ing to you that  a CEO who 

looks af ter the interest  of  the company,  would want to sat isfy 

himsel f  whether there are proper grounds.  

 Because i f  there were not  proper grounds,  and i f  i t  is  

seems to him that  i t  was not  in the interest  of  the company 

to enter into th is  t ransact ion or to  th is set t lement because 

there are no proper grounds.  

 He would be duty bound to say to the board this  is  20 

wrong,  th is is not  in the interest  of  the company and I  am not  

prepared to sign the set t lement agreement.   Do you want to 

comment on that? 

MR NTSHEPE :    My comment Chai r  would basical ly say that  

the ci rcumstances at  that  t ime were very di ff icul t  in Denel  
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whereby you – we needed to move forward than standing st i l l  

and having a lot  o f  no ise around Denel  at  that  point  in  t ime.  

 I f  and when the negot iat ions came to the issue of  

set t lement,  I  d id  not  oppose i t .   And once the set t lement  

amount has been calculated,  that  was to me, that  was the 

responsibi l i ty of  Finance because they – especial ly the 

f inancial  d i rector.  

 And f rom the f igures that  you are te l l ing me or the SC is  

te l l ing me, i t  was wi thin the bal lpark.   I t  is not  an 

i rresponsible amount.   I  mean, six point  s ix  f rom 10 

. . . [ intervenes]   

CHAIRPERSON :    Ja,  but  that  is part  of  my concern 

Mr Ntshepe.   You seem to keep on want ing to  look at  how 

much only whereas,  al though that  factor,  I  am saying the 

f i rst  th ing is.    

 You have to sat isfy yoursel f  whether get t ing r id  of  these 

execut ives is the r ight  th ing.   Are there proper grounds?  

Because i f  there are no proper grounds,  i t  might  not  be in 

the interest  of  the company to get  r id of  them.   

MR NTSHEPE :    We are coming back to the issue of  saying.  20 

Basical ly,  the opinion to ask me:  Did I  th ink i t  was a correct  

th ing to suspend them or not? 

CHAIRPERSON :    No,  no,  no.   I t  is di fferent .   You remember 

I  asked you two quest ions.  

MR NTSHEPE :    Yes,  yes.   
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CHAIRPERSON :    Two opin ions on two issues.    

MR NTSHEPE :    Yes.  

CHAIRPERSON :    F i rst ly i t  was whether the suspension were 

fai r.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And then i t  was,  whether i t  was just i f ied to  

get  r id of  them and get  them paid the amounts that  they were 

paid.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And I  said wi th regard to whether  the 10 

suspensions were fai r,  I  am qui te happy not  to  insist  that  you 

give your opinion.   But  I  said wi th regard to the other  one.   I  

would l ike your opinion and based on that ,  because you were 

the person signing.    

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And therefore,  s igning the set t lement 

agreement and therefore commit t ing the company to pay 

mi l l ions of  money.   And I  was saying to you,  before you could 

do that ,  you would be expected to see whether there are 

proper grounds to  do this because otherwise,  you would be 20 

doing something that  you should not  be doing.  

MR NTSHEPE :    Yes.   The. . .   I  th ink we are going to go 

around the ci rc le Chair  because I  am going to say again that  

there was a lot  of  noise in the system.  

CHAIRPERSON :    Oh,  okay.  
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MR NTSHEPE :    Yes.  

CHAIRPERSON :    Wel l ,  I  remembered what you sa id about  

noise.  

MR NTSHEPE :    Yes,  yes.  

CHAIRPERSON :    That  is your just i f icat ion? 

MR NTSHEPE :    And the point  is.   We needed Denel  to move 

forward.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    Ja,  okay.   No,  on that ,  I  th ink we do not  10 

have to go back.    

MR NTSHEPE :    Yes.  

CHAIRPERSON :    That  is what you advanced to just i fy 

s igning the set t lement agreement.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    And not  looking into whether there were 

proper grounds to  get  r id of  the execut ives or not .  

MR NTSHEPE :    I  do not  th ink I  had the mandate to look at  

that  Chai r.  

CHAIRPERSON :    You did not  th ink i t  was your place? 20 

MR NTSHEPE :    Within my scope of  work.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    I f  there is proper grounds or not .  

CHAIRPERSON :    Even i f  you would be the one to account  

because I  guess you were the account ing off icer,  were you 
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not? 

MR TSHEPE :    [No audible reply]   

CHAIRPERSON :    As Group CEO. 

MR NTSHEPE :    Ja,  the account ing . . . [ intervenes]   

CHAIRPERSON :    Account ing Off icer.  

MR NTSHEPE :    . . . is the board.  

CHAIRPERSON :    So there is  an account ing author i ty  and an 

account ing off icer,  is i t  not? 

MR NTSHEPE :    Yes,  yes.  

CHAIRPERSON :    Yes.   Were you not  the account ing off icer 10 

in the board? 

MR NTSHEPE :    Yes.  

CHAIRPERSON :    Account ing author i t ies? 

MR NTSHEPE :    Yes,  because I  represented the board into 

the company.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    I  would take mysel f  wi thin the company.  

CHAIRPERSON :    Okay al r ight .   Mr Kennedy.    

ADV KENNEDY SC :    Thank you.   I  would just  l ike to touch 

on one last  quest ion on this and then I  just  have one f inal  20 

br ief  topic about  the terminat ion of  his own employment.   I  

understand you are hesi tant  to express any opinions as to 

the grounds to just i fy then being paid out  to leave the 

serv ice.    

 But  Mr Mhlont lo in part icular,  has ra ised as a concern,  



11 NOVEMBER 2020 – DAY 304 
 

Page 150 of 404 
 

why was he being paid such a big amount i f  he was gui l ty of  

i t ,  of  the misconduct?  Why did they not  complete the 

discipl inary process?  And why were they so keen to get  r id 

of  h im?   

 What he has suggested,  and Mr Saloojee also h inted at  

th is in his evidence,  is that  the reason why there was such a 

desire to get  r id of  them, rather than to actual ly discipl ine 

them, i f  they were genuinely gui l ty of  misconduct ,  where was 

the case?  Where was the evidence?   

 So what they have suggested is that  they were being 10 

removed del iberately f rom Denel  because they were seen as 

an obstacle to certain t ransact ions that  later proved so 

controvers ial .  

MR NTSHEPE :    I  do not  agree wi th that  Chai r.    

ADV KENNEDY SC :    Are you able then to express an 

opinion on th is? 

MR NTSHEPE :    Yes,  I  can express an opinion on this .  

ADV KENNEDY SC :    On what basis? 

CHAIRPERSON :    Yes?  Yes.    

MR NTSHEPE :    There was a t ransact ion for Dubai  BA 20 

Systems which later became Land Systems South Afr ica 

which cost  the company R 855 mi l l ion.   And there were two 

banks that  were involved  One was Nedbank and the other  

one,  I  th ink i t  was ABSA.   

 Nedbank was given the impression that  we only need a 
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certain br idging fund amount which we wi l l  be able to pay in 

six months.   And we do have the other amount.   I t  is the 

Denel  money.    

 In other words,  Nedbank was going to fork out  the 450 or  

455 and the 400 is  Denel  money whereas the t ru th was 

Denel  did not  have money.   Actual ly,  we were st ruggl ing to 

pay the suppl iers at  that  point  in t ime.   

 So f i rst ly,  I  cannot bel ieve that  the issue was that  they 

were just  got  r id of  because they wanted to get  r id  of  them 

because they are not  doing any – something.    10 

 But  I  th ink,  for me, that  was the major,  major issues 

because they could not  –  when i t  went  to  the board,  they 

could not  account  exact ly,  f i rst ly why would you not  te l l  the 

t ruth,  the bank,  that  you are also going to  borrow the 400 

f rom ABSA?  You do not  have the money.   So you got  i t  f rom 

ABSA but  you te l l  Nedbank that  no I  do have the money.    

 And then,  the t ime that  when this th ing was reported,  I  

th ink 250 or 255,  wi thin two weeks was due and the board 

heard i t  for the f i rst  t ime at  that  board meet ing.    

 I  th ink that  – th is th ing started probably at  the Audi t  and 20 

Risk and when i t  came to the board meet ing.   That  is when 

the f i rst  t ime they heard that  in  two weeks’ t ime Denel  must  

pay Nedbank the 255 mi l l ion and we did not  have i t  or Denel  

did not  have i t .    

 So I  th ink that ,  for me.. .   In fact ,  I  even sat  wi th the 
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Group CEO outside the meet ings because they wanted an in  

camera  meet ing.   And then we sat  outside for two hours and 

– because we got  along very wel l .    

 We were not  even thinking suspension at  that  t ime 

whereas they were talk ing about th is issue that  the matter of  

the money being due in two weeks’ t ime and we do not  know 

where we are going to get  the money f rom.  

CHAIRPERSON :    So are you saying that  they have done 

something wrong?  

MR NTSHEPE :    In terms . . . [ intervenes]   10 

CHAIRPERSON :    Therefore,  the suspension . . . [ intervenes]   

MR NTSHEPE :    For me . . . [ intervenes]   

CHAIRPERSON :    And maybe.. .   But  that  they should face 

discipl inary charges and that  they. . .   Ja,  that  they should 

face discipl inary charges,  was just i f ied because you – this is  

what you are aware of  what they have done wrong.   Is that  

what you are saying? 

MR NTSHEPE :    For me Chai r.   Tel l ing the board in two 

weeks’ t ime that  they have to R 255 mi l l ion was a ser ious 

matter and the money is not  there.    20 

CHAIRPERSON :    Yes,  but  what I  am saying is . . . [ intervenes]   

MR NTSHEPE :    And Chai r,  the decision . . . [ intervenes]   

CHAIRPERSON :    You are suggest ing that  they have done 

something wrong.  

MR NTSHEPE :    In that  part icular issue,  yes.  
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CHAIRPERSON :    Yes.   And now i f  they have done 

something wrong,  why were the charges not  pressed against  

them and persuade? 

MR NTSHEPE :    I  th ink they were pressed,  i f  I  remember 

wel l .  

CHAIRPERSON :    No,  but  we have just  to ld you there is 

evidence here that  there was no hearing that  took place.   

Actual ly,  the fact  that  you signed set t lement agreements 

indicates that  no hearing was concluded.   Actual ly,  they say -  

Mr Mhlont lo and Mr Saloojee say no discipl inary hearing 10 

started in substance.    

 There were dates when i t  was supposed to start  and 

when they arr ived,  there were – the company had fai led to 

give them documents and they had a discussion about 

documents.   But  they were ready to  face the charges.  

MR NTSHEPE :    Chai r,  wi th due respect .   I  th ink there were 

hearings.   I t  is  not  t rue that  there were. . .   There might  not  

have been a f inal  decision making but  there were hearings.  

CHAIRPERSON :    But  are you saying that  there were 

wi tnesses who gave evidence in d iscipl inary hearings? 20 

MR NTSHEPE :    [No audible reply]   

CHAIRPERSON :    Because we agreed that  they were 

suspended.  We agreed that  they were given charges.   The 

charge sheets,  they were given that .   And we – I  have just  

to ld you that  they said,  dates were f ixed when the 
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d iscipl inary hearings were supposed to or was supposed to 

proceed but  i t  d id not  proceed.   

 And on one occasion when i t  was supposed to proceed, 

there was an issue about documents which the company had 

fai led to provide or they provided documents which could not  

– they could not  make sense out of  them and then the 

hearing did not  proceed.  So are you saying that  there were 

wi tnesses who gave evidence in d iscipl inary hearings? 

MR NTSHEPE :    I  th ink there were hearings.   Whether there 

wi tnesses in the f inal  or. . .   As we know, there was no f inal  10 

hearing whereby a decision by the company was made but  

the – because this matter took a year.   So there was not  only 

one meet ing as far as I  remember.  

CHAIRPERSON :    But  we are not  ta lk ing about meet ings,  

hearings.   Hearings are where wi tnesses give evidence.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    That  is what I  am talk ing about.  

MR NTSHEPE :    Yes.  

CHAIRPERSON :    I  am tel l ing you that  both Mr Mhlont lo and 

Mr Saloojee have test i f ied here and sa id no such th ing took 20 

place.   So you are saying,  you think there were hearings.   So 

I  want to know whether you mean – you are denying what 

they are saying,  namely no wi tnesses gave evidence.  

MR NTSHEPE :    I  beg to di ffer.   In my understanding,  there 

were hearings . . . [ intervenes]   
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CHAIRPERSON :    But  do you know for sure or did you hear  

f rom somebody because these were the people who were 

facing al legat ions.   These are the people who would have 

taken part  in the inquir ies.   They have come here and said 

under oath:   No wi tnesses gave evidence.   Are you saying 

that  you are disput ing what they said?  Were you at  those 

hearings? 

MR NTSHEPE :    No,  I  was not  in those hearings Chai r.  

CHAIRPERSON :    So on what basis can you dispute what 

they are saying? 10 

MR NTSHEPE :    As I  said,  I  was keeping the documentat ion.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    Yes.   And the documentat ion show that  

there were hearings whereby Mr Mhlont lo met I  th ink Denel  

lawyers.  

CHAIRPERSON :    Yes.   Do not  ta lk about  meet ing.   Talk 

about  wi tnesses giving evidence.   Because meet ings did 

happen but  not  hear ings.   That  is what they say.  

MR NTSHEPE :    Wel l ,  wi tnesses in th is case would be the 

banks,  I  th ink.  20 

CHAIRPERSON :    H’m? 

MR NTSHEPE :    The wi tnesses in th is case,  for  me,  i t  would 

be the banks because they were the ones who were being 

owed the money.    

CHAIRPERSON :    Yes,  but  do you know whether wi tnesses 
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gave evidence? 

MR NTSHEPE :    No,  I  do not  know that  one.  

CHAIRPERSON :    Yes.   So I  am saying to you,  therefore,  

they – why i f  they have done wrong,  according to what you 

say,  why the company did not  cal l  wi tnesses,  have a 

discipl inary hearing and subject  them to a hearing and make 

a f inding rather  than paying them mi l l ions wi thout  them 

facing those a l legat ions? 

MR NTSHEPE :    The f inal  decision Chair  was not  mine.    

CHAIRPERSON :    No,  no.   I  accept  that  i t  was not  yours but  10 

I  come back to th is quest ion.   I f  you signed the set t lement  

agreement,  certainly you signed Mr Mhlont lo ’s one,  to say 

the company wi l l  pay him R 6 mi l l ion when you knew that  

according to you he had done something terr ib le  wrong?  

How would you just i fy paying him?   

 Signing the set t lement,  to say he must  be paid so much 

and even say he must  be paid an incent ive bonus when you 

did so,  knowing that  as far as you are concerned,  he was 

gui l ty of  something ser ious? 

MR NTSHEPE :    I  cannot judge Chair  that  he was gui l ty or 20 

not  gui l ty.   I  am just  stat ing the facts as they were at  that  

point  in t ime.   

CHAIRPERSON :    Yes,  but  you say you were aware that  as 

far as you were concerned they had done something wrong 

and you think i t  was ser ious.   And one would have thought  
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that  when an employer is  aware of  that ,  they would put  – 

they would subject  and employee to a proper  d iscipl inary 

hearing rather than . . . [ intervenes]   

MR NTSHEPE :    Correct .  

CHAIRPERSON :    . . .pay them large amounts of  money when 

they think they have done something wrong.   I t  does not . . .  

MR NTSHEPE :    I  can speculate i f  you al low me, maybe why 

in the end i t  never  came into a f inal i ty  in terms of  

discipl inary? 

CHAIRPERSON :    Wel l ,  I  do not  know why you want to 10 

speculate.   [ laughing]   I  do not  th ink you should speculate.   

I f  you do not  know the reason,  you do know the reason.  

MR NTSHEPE :    Okay I  can leave i t ,  seeing that  I  do not  

know the reason.  

CHAIRPERSON :    Yes.  

MR NTSHEPE :    I  do not  know the f inal  reason,  yes.  

CHAIRPERSON :    Yes,  okay al r ight .   Mr Kennedy,  I  know we 

have gone beyond one o’clock but  I  do not  know how far we 

are f rom f in ishing wi th. . .  

ADV KENNEDY SC :    I  th ink f ive minutes.  20 

CHAIRPERSON :    Okay let  us t ry and f in ish so that  he can 

be released and then when we come back,  we take another 

wi tness.    

ADV KENNEDY SC :    Thank you,  Chai r.   Just  a f inal  quest ion 

on this point .   As Group Chief  Execut ive Off icer or  be i t  
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act ing at  that  stage,  you were the account ing off icer,  as you 

conf i rmed earl ier.   In terms of  the law, is i t  not  correct  that  

the account ing off icer,  yoursel f ,  was responsible to  ensure 

proper discipl in ing of  staff?  

MR NTSHEPE :    Of  staff ,  yes but  not  of  board members.  

ADV KENNEDY SC :    Were they board members? 

MR NTSHEPE :    Yes,  they were board members.  

ADV KENNEDY SC :    Right .   So you are saying that  you had 

no responsibi l i ty to ensure that  they were discipl ined i f  they 

were . . . [ intervenes]   10 

MR NTSHEPE :    Board members . . . [ intervenes]   

[Part ies intervening each other – unclear]  

ADV KENNEDY SC :    Sorry.   Please do not  interrupt  whi le I  

am put t ing a quest ion.   I  wi l l  you give an opportuni ty to 

answer i t  once I  am done.   

MR NTSHEPE :    Apology.  

ADV KENNEDY SC :    Just  please bear in mind that  when i t  is  

recorded,  the poor person who has to t ranscr ibe this,  wi l l  not  

be able to work out  who is saying what.   Are you saying that  

the fact  that  these individuals,  Mr Saloojee,  Mr Mhlont lo and 20 

Ms Af r ica were not  only employees of  Denel  but  board  

members  tha t  d isab led  you f rom d i sc ip l in ing  them? 

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    Wel l . . .  

MR NTSHEPE:    I  d id  no t  –  i f  I  can  expand?  
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ADV KENNEDY SC:    No,  i f  tha t  was your  v iew I  

unders tand i t .   Whethe r  tha t  i s  l ega l l y  cor rec t  i s  perhaps  

someth ing  tha t  can be argued a t  a  la te r  s tage.   Mr  Mhlont lo  

(s ic )  I  wou ld  l i ke  now to  p i ck  up  on someth ing  you  

ment ioned ea r l ie r .   You sa id  tha t  you were  charged fo r  no t  

do ing  your  –  fo r  a l legat ions o f  no t  do ing  your  du t ies  in  

re la t ion  to  the  board .   D id  I  hear  you r igh t?  

MR NTSHEPE:    No,  no ,  I  d id  no t  …[ in tervenes]  

ADV KENNEDY SC:    I  m isheard  you.   You res igned f rom 

your  pos i t ion  as  Group CEO.  10 

MR NTSHEPE:    Yes.  

ADV KENNEDY SC:    Jus t  shor t l y  a f te r  the  new board  had 

come in ,  i t  i s  a f ter  the  board  under  Mr  Mantsha tha t  ceased 

to  ho ld  o f f i ce .  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:    And a  new board  under  Ms Malah le la  

as  i t s  Cha i rperson came in ,  i s  tha t  r igh t?  

MR NTSHEPE:    Cor rec t .  

ADV KENNEDY SC:    Yes.   Now Ms Malah le la  has g iven 

ev idence before  the  Commiss ion  tha t  you and o thers  in  20 

par t i cu la r  Mr  Mhlwana who were  imp l ica ted  in  a l legat ions 

o f  wrongdo ing  tha t  tha t  was be ing  invest iga ted  and  in  fac t  

a  d isc ip l inary  process was brought  aga ins t  Ms Mhlwana  

who was then d ismissed,  i s  tha t  co r rec t?  

MR NTSHEPE:    Cor rec t .  
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ADV KENNEDY SC:    Yes.   But  she tes t i f ied  tha t  a l though 

the  invest iga t ion  was underway and the  l i ke l ihood was tha t  

you wou ld  have  been d i sc ip l ined,  you abrupt ly  res igned  

and thereby avo ided a  d isc ip l ina ry  process.  

MR NTSHEPE:    No,  i t  i s  no t  because I  avo ided the  

d isc ip l ina ry  p rocess.  

ADV KENNEDY SC:    So  why d id  you res ign?  

MR NTSHEPE:    I  res igned fo r  one,  persona l  hea l th  

reasons because by  tha t  t ime my b lood pressure ,  my sugar  

was a  mess and I  rea l i sed tha t  I  have to  make a  dec is ion  10 

but  a lso  i t  –  I  mean,  I  cou ld  see tha t  the  new board  and the  

o ld  board ,  there  are  huge d i f fe rences and maybe another  

person can come and take the  leadersh ip  espec ia l l y  in  the  

CEO pos i t ion .   I  do  no t  have any o ther  income,  i t  was not  

an  easy dec is ion  bu t  I  –  somet imes you make d i f f i cu l t  

dec is ions because o f  the  c i rcumstances.    

ADV KENNEDY SC:    Thank you,  Cha i r ,  we have no fu r ther  

quest ions o f  th is  w i tness.  

CHAIRPERSON:    I  need to  ment ion  someth ing  to  you,  Mr  

Ntshepe as  be ing  –  as  pa r t  o f  be ing  fa i r  to  you,  over  the  20 

past  two and a  ha l f  o r  so  years  I  have heard  a  lo t  o f  

ev idence about  what  has been happen ing  in  va r ious  SOEs,  

tha t  inc ludes Dene l  because I  heard  some ev idence las t  

year  a l ready in  regard  to  Dene l .   One o f  the  mat te rs  tha t  

has caught  my  a t ten t ion ,  pa r t i cu la r ly  o f  la te ,  i s  the  
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quest ion  o f  the  type o f  peop le  tha t  shou ld  ge t  appo in ted  to  

boards o f  SOEs,  what  shou ld  South  A f r i ca  look fo r ,  what  

t ype o f  peop le  shou ld  be  pa r t  o f  boards o f  SOEs because 

one o f  the  th ings tha t  –  one o f  the  quest ions tha t  a r ises  

w i th in  the  contex t  o f  a l legat ions o f  s ta te  capture  as  we l l  as  

h igh  leve ls  o f  cor rup t ion  tha t  has happened in  var ious  

SOEs and government  depar tmen ts ,  par t i cu la r ly  SOEs,  i s  

whethe r  these SOEs had the  r igh t  k ind  o f  peop le  in  the 

boards bu t  a lso  the  r igh t  k inds o f  peop le  in  sen io r  

management  such as  Ch ie f  Execut ive  Of f i cers  and Ch ie f  10 

F inanc ia l  Of f i ce rs  and Ch ie f  P rocurement  Of f icers ,  those 

type o f  peop le  because one i s  fo rced to  ask  the  quest ion  

how was i t  poss ib le  tha t  some o f  the  th ings tha t  have  

happened in  SOEs,  in  te rms o f  cor rup t ions and  cer ta in  

cor rup t ion  in  cer ta in  t ransact ions,  how was i t  poss ib le  fo r  

these th ings to  happen wh i le  a l l  o f  these peop le  were  

there?  Maybe some o f  them were  pa r t  –  were  par t y  to  

some o f  those t ransact ions and i r regu lar i t ies .   Maybe some 

were  no t  pa r ty  bu t  they d id  no t  do  the i r  job  the  way they  

shou ld  have done  the i r  job .   You unders tand?  20 

MR NTSHEPE:    I  hear  what  you a re  say ing ,  Cha i r .  

CHAIRPERSON:    So  i t  i s  w i th in  tha t  contex t  tha t  in  pa r t  I  

am concerned about  your  ev idence tha t  you may have 

s igned a  se t t lement  agreement  w i thout  read ing  i t  and tha t  

you may have jus t  gone a long w i th  what  the  board  sa id  
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what  the  board  wanted because seems to  me tha t  Group 

CEOs fo r  these SOEs must  be  peop le  o f  a  cer ta in  type and 

must  be  peop le  who w i l l  dec ide  th is  wrong,  th is  i s  r igh t  and  

i f  i t  i s  wrong,  I ’m  not  go ing  to  a l low i t  and even i f  comes 

f rom the  board ,  i f  I  th ink  i t  i s  wrong,  i t  i s  w rong,  I  w i l l  no t  

be  par ty  to  i t .    

Now then a  CEO who wi l l  say  we l l ,  as  long the  

board  wants ,  tha t  i s  what  the  board  wants ,  I  w i l l  go  a long.   

So I  am ment ion ing  tha t  because a t  leas t  par t  o f  i t  

emerged f rom your  ev idence and i t  concerns me.   I  do  no t  10 

know i f  you wan t  to  say anyth ing .   You might  no t  have 

anyth ing  to  say bu t  i f  you  do want  to  say someth ing  I  am 

g iv ing  you tha t  chance.  

MR NTSHEPE:    Thank you,  Cha i r.   I  wou ld  conc lude by  

say ing  tha t  I  do  admi t  tha t  m is takes were  made.   I  cannot  

deny tha t .  

CHAIRPERSON:    That  i s  impor tan t  to  make tha t  admiss ion  

because somebody who does not  see tha t  a  m is take was  

made or  m is takes were  made makes i t  d i f f i cu l t  to  say  how 

do we reso lve  th ings?  But  i f  somebody a t  leas t  i s  b ig  20 

enough to  say I  can see tha t  here  we made mis takes or  I  

made mis takes and I  take  respons ib i l i t y  fo r  my m is takes 

and fo r  my dec i s ions,  a t  leas t  tha t  person cou ld  cont r ibu te  

to  say ing  we l l ,  what  shou ld  be  done go ing  fo rward  to  make  

sure  tha t  these th ings do  not  happen aga in ,  what  t ype o f  
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peop le  shou ld  occupy cer ta in  pos i t ions  and so  on .     But  I  

in te r rup ted  wh i le  you were  jus t  say ing  –  you had jus t  sa id  

you accept  tha t  cer ta in  m is takes happened.  

MR NTSHEPE:    The percept ion  m ight  be  wrong,  okay,  bu t  

the  percept ion  is  tha t  ou ts ide  and  maybe w i th  the  peop le  I  

have engaged w i th  i s  tha t  –  i s  tha t  though mis takes were  

made,  does i t  war ran t  a  hear ing  such tha t  an  i nd i v idua l  w i l l  

–  must  face  the  who le  o f  South  A f r i ca  and express  

themse lves and  in  a  sense be ing  exposed to  how 

competent  o r  incompetent  tha t  ind iv idua l  i s ,  one.  10 

 Or  cou ld  i t  have been –  cou ld  i t  have been another  

method adopted to  come to  the  same conc lus ions?  I  th ink  

the  S ta te  Captu re  Commiss ion  d id  a  fan tas t ic  job  by  

revea l ing  these mis takes.   I  wou ld  a lso  say tha t  i t  i s  –  

somet imes the  peop le  who come here  espec ia l l y  i f  you  are  

be ing  cross-examined,  you fee l  l i ke  a  dec is ion  has a l ready 

been made,  i t  i s  jus t  you f i t t ing  –  you w i l l  be  asked the  

same quest ion  ten  t imes unt i l  you  come to  a  po in t  where  

you are  requ i red  to  come to .    

So tha t  i s  my honest  op in ion  about  th is  mat te r  bu t  20 

the  issue o f  cor rec t ing  the  boards ,  yes ,  yes .   And i t  i s  no t  

on ly  i n  South  A f r i ca  tha t  the  s ta te  owned compan ies  have 

prob lems wi th  boards.   Many count r i es ,  ac tua l l y  o ther  

count r ies  have even got  r id  o f  s ta te  owned compan ies  and  

pr iva t i sed them.   So,  as  a  growing democracy,  I  th ink  we  
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a re  learn ing ,  i t  i s  a  learn ing  cu rve  where  we are  go ing  and  

how we are  go ing  to  ge t  there .  

So I  am not  say ing  tha t  there  shou ld  no t  have been 

an inqu i ry,  the  inqu i ry  i s  f ine .   However  …[ in tervenes]  

CHAIRPERSON:    There  is  a  pe rcept ion  tha t  the  

Commiss ion  has long made i t s  dec is ions.  

MR NTSHEPE:    I  am be ing  honest  tha t  [ inaud ib le  –  

speak ing  s imul taneous ly ]  

CHAIRPERSON:    Ja ,  no ,  no ,  i t  i s… 

MR NTSHEPE:    Ja .  10 

CHAIRPERSON:    I t  i s  a  percept ion  tha t  ge ts  a r t i cu la ted  by  

cer ta in  peop le  f rom t ime to  t ime.  

MR NTSHEPE:    Yes,  I  …[ in te rvenes]  

CHAIRPERSON:    You are  no t  wrong to  ment ion  tha t  you 

are  aware  o f  tha t  percept ion .  

MR NTSHEPE:    Ja .  

CHAIRPERSON:    You are  no t  wrong fo r  ment ion ing  tha t .  

MR NTSHEPE:    Bu t  I  am a  c i t i zen  o f  South  A f r i ca  and I  

g rew up in  th is  count ry,  I  w i l l  ab ide  by  the  laws  o f  th is  

count ry.    20 

CHAIRPERSON:    Yes.  

MR NTSHEPE:    I f  I  am needed he re ,  tha t  i s  why I  am here ,  

I  …[ in te rvenes]  

CHAIRPERSON:    Wel l ,  thank  you fo r  your  i nput ,  Mr  

Ntshepe.   I  mean,  we w i l l  a lways t ry  the  best  we can to  
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t rea t  everyone fa i r l y.  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    We t ry.  

MR NTSHEPE:    Yes.  

CHAIRPERSON:   We are  no t  say ing  tha t  we are  per fec t ,  

we a re  no t  per fec t  bu t  we w i l l  keep  on t ry ing .  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    Bu t  i f  may be tha t  in  the  eyes o f  cer ta in  

peop le  ou t  there  when e i ther  the  ev idence leaders  or  

myse l f  we ask  quest ions,  cer ta in  quest ions,  peop le  fee l  10 

uncomfo r tab le  about  those quest ions.  

MR NTSHEPE:    Yes.  

CHAIRPERSON:    And tha t  i s  when they th ink  we have 

made up our  m inds.  

MR NTSHEPE:    I t  i s  t rue  tha t ,  you know,  I  mean… 

CHAIRPERSON:    You see,  cer ta in l y  as  fa r  as  I  am 

concerned,  some o f  the  quest ions I  ask  i s  to  ac tua l l y  –  

ac tua l l y,  no t  some,  a l l  o f  them,  i s  to  e i ther  ge t  c la r i f i ca t ion  

or  to  ge t  an  oppor tun i ty  –  to  g ive  you or  a  w i tness an  

oppor tun i ty  to  g i ve  me the i r  s ide  o f  the  s to ry,  the i r  own 20 

perspect ive .   I  cou ld  s i t  he re  and l i s ten  to  whatever  you 

are  say ing  and in  my own mind and say you are  ta lk ing  

nonsense.  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    Bu t  say  no th ing ,  as  you noth ing .  
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MR NTSHEPE:    Yes,  co r rec t ,  cor rec t ,  Cha i r.  

CHAIRPERSON:    And then make f ind ings in  the  repor t .  

MR NTSHEPE:    Yes,  co r rec t .  

CHAIRPERSON:    Which  cr i t i c i se  you but  you never  go t  a  

chance to  t ry  and  in f luence me.  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    So  when I  pu t  quest ions,  even what  you 

might  as  d i f f i cu l t  quest ions,  I  am a f fo rd ing  you an  

oppor tun i ty  to  say to  me no,  tha t  i s  no t  the  r igh t  way o f  

look ing  a t  i t ,  here  i s  the  r igh t  way,  a t  leas t  accord ing  to  me 10 

as  a  w i tness.  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    You know,  here  is  another  way and  

there fo re  in f luenc ing  my th ink ing  bu t  i t  seems tha t  some 

wou ld  p re fe r  tha t  we jus t  keep qu ie t  and jus t  w r i te  the  

repor t .   So we w i l l  do  eve ry th ing  we can to  be  fa i r  to  

everybody but  we w i l l  no t  a l low tha t  to  de t rac t  f rom our  

funct ion  to  t ry  and es tab l i sh  the  t ru th .  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    And ask  even uncomfo r tab le  quest ions  20 

jus t  because peop le  w i l l  say  –  w i l l  accuse us  o f  hav ing  

made up ou r  m inds.   We wi l l  do  our  job  and we w i l l  ask  

quest ions bu t  th roughout  we w i l l  be  do ing  our  bes t  to  be 

fa i r  and I  can assure  you tha t  the re  is  no  dec i s ion  tha t  has 

been taken but  i f  you  are  g iv ing  ev idence and I  am 
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concerned about  cer ta in  th ings,  I  am go ing  to  ask  you and  

you shou ld  see tha t  as  a  benef i t  because I  am ra is ing  w i th  

you someth ing  tha t  m ight  be  t roub l ing  me about  your  

ev idence and I  am g iv ing  you a  chance to  exp la in  i t  to  me 

and i f  you exp la in  i t  to  me,  you a re  g iv ing  me the  benef i t  o f  

your  s ide  o f  the  s to ry.  

MR NTSHEPE:    Cor rec t .  

CHAIRPERSON:    You unders tand? 

MR NTSHEPE:    I  to ta l l y,  to ta l l y  agree w i th  you,  Cha i r.  

CHAIRPERSON:    Yes.  10 

MR NTSHEPE:    And I  rea l l y  apprec ia te  fo r  you g i v ing  me 

th is  oppor tun i ty  to  express myse l f .  

CHAIRPERSON:    Yes.  

MR NTSHEPE:    And i t  i s  a  p leasure .  

CHAIRPERSON:   Yes,  yes .  

MR NTSHEPE:    Thank you.  

CHAIRPERSON:     No,  thank you  very  much,  Mr  Ntshepe,  

fo r  coming to  the  Commiss ion  to  ass is t  the  Commiss ion ,  we  

apprec ia te  i t  very  much.   I f  we shou ld  need to  ask  you 

aga in  to  come back we w i l l  ask  you but  I  see tha t  you r  20 

lega l  representa t i ve  seems to  want  to  say someth ing .   I  do  

no t  know whether  he  wants  to  re -examine.   Le t  me f ind  ou t  

f rom h im.  

MR FENI :    Cha i r,  I  thought  I  was go ing  to  address,  Cha i r.  

CHAIRPERSON:    Yes.  
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MR FENI :    I  thought  the  Commiss ion  wou ld  a l low some 

fo rm o f  …[ in tervenes]  

CHAIRPERSON:    O f  re -examinat ion .  

MR FENI :    O f  re -examinat ion .  

CHAIRPERSON:    No,  we do a l low  i t  i f  you  wou ld  l i ke  to  re -

examine,  we might  p robab ly  have to  do  i t  a f te r  lunch i f  you  

ins is t  on  i t  bu t  I  have seen  tha t  more  and more  

prac t i t ioners  tend  to  ask  one or  two quest ion  or  say  no ,  I  

am covered,  bu t  i f  you  want  we w i l l  g ive  you because you  

are  g i ven tha t  r igh t  in  te rms o f  the  regu la t ions.  10 

MR FENI :    Yes,  I  th ink  I  have got  th ree  quest ions,  Cha i r.  

CHAIRPERSON:    Oh.    Wel l ,  i f  i t  i s  th ree  I  th ink  we can  

take  them now so tha t  when we take the  lunch break you  

and your  c l ien t  can be re leased.  

MR FENI :    Okay.  

CHAIRPERSON:    Okay,  a l r igh t ,  you may re-exam ine.   I t  

m igh t  be  conven ien t  i f  you  re -examine f rom where  you are  

i f  tha t  i s  conven ien t  fo r  you but  i f  i t  i s  no t  conven ien t  Mr  

Kennedy w i l l  a l low you space to  do  so  f rom where  he  is .   

Jus t  a l low somebody to  san i t i se  f i rs t?  20 

 

MR FENI :    Thank  you,  Cha i r.  

CHAIRPERSON:    Thank you.  

MR FENI :    Mr  Ntshepe,  i t  wou ld  appear  f rom the  last  

quest ions o f  my learned f r iend tha t  a  percept ion  has been  
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c rea ted  to  some o f  the  w i tnesses who came to  tes t i f y  tha t  

you were  chosen to  rep lace Mr  Sa loo jee  and to  be  a  

[ ind is t inc t ]  17 .39 .   D id  you get  tha t  sense?  

MR NTSHEPE:    Yes,  I  hear  you.  

MR FENI :    Were  you chosen  to ac t  as  a  CEO and  

subsequent ly  appo in ted  a  permanent  CEO to  favour  a  

cer ta in  o r  a  par t i cu la r  ind iv idua l  o r  an  en t i t y?  

MR NTSHEPE:    I  was asked to  ac t  and I  app l ied  fo r  the  

Group CEO pos i t ion  I  be l ieve  in  a  fa i r  manner  whereby 

there  were  o ther  app l i cants  fo r  the  job .   So fo r  me to  say  10 

tha t  I  was chosen,  I  wou ld  on l y  –  i t  w i l l  on ly  app ly  when I  

was asked not  to  leave unt i l  the  meet ing ,  tha t  i s  when I  

found su rpr i sed tha t  I  have to  ac t .   But  to  be  a  permanent  

CEO,  I  was not  chosen,  I  s t i l l  be l ieve  I  qua l i f ied .   I t  a lso  

was taken to  cab ine t .  

MR FENI :    Subsequent  to  your  appo in tment  as  an  Act ing  

GCEO is  there  anyone in  the  board  who approached you  

and asked you to  favour  a  cer ta in  ind i v idua l  o r  en t i t y  in  

your  dea l ings a t  Dene l?  

MR NTSHEPE:    As  Act ing  GCEO,  no .  20 

CHAIRPERSON:    As  GCEO? 

MR NTSHEPE:    As  GCEO i t  was  not  a  long t ime,  Cha i r,  

and –  yes.  

CHAIRPERSON:    Oh.   And but  i t  d id  no t  happen  e i ther  

dur ing  the  shor t  t ime.  
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MR NTSHEPE:    No,  i t  d id  no t  happen.  

CHAIRPERSON:    Okay.  

MR FENI :    In  your  dea l ings a t  Dene l  d id  you endeavour  to  

favour  a  par t i cu la r  ind iv idua l  o r  a  par t i cu la r  en t i t y?  

MR NTSHEPE:    O f  Dene l  o r  ou ts ide  Dene l?  

MR FENI :    Outs ide  Dene l .  

MR NTSHEPE:    I  d id  no t  favour  any en t i t y  ou ts ide  Dene l .   

I ,  however,  was ins t rumenta l  in  he lp ing  ou ts ide  en t i t ies  to  

have bus iness w i th  Dene l  o r  be  par tne rs  w i th  Dene l  bu t  I  

d id  no t  favour  any.   There  were  –  as  a  bus iness 10 

deve lopment  and new bus iness deve lopment  my  

respons ib i l i t y  was to  c rea te  or  he lped –  I  wou ld  no t  c rea te  

bu t  he lped to  c rea te  pa r tne rsh ips  w i th  compan ies ,  

espec ia l l y  b lack  owned compan ies  to  be  invo lved  in  the  

de fence indust ry.  

MR FENI :    You ind ica ted  in  your  ev idence be fore  the  

Cha i rperson tha t  you –  Dene l  had  been invo lved bus iness  

t ransact ions w i th  VR Laser  fo r  qu i t e  a  wh i le .   Cor rec t?  

MR NTSHEPE:    I t  i s  cor rec t .  

MR FENI :    For  how long?  20 

MR NTSHEPE:    As  fa r  as  I  remember,  2003.   2003,  2004.  

MR FENI :    And then there  came Sa l im Essa?  

MR NTSHEPE:    Cor rec t .  

MR FENI :    Now the  quest ion  I  want  to  ask  you,  i s  why d id  

you suppor t  the  jo in t  venture  be tween Dene l  and VR 
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Laser?  

MR NTSHEPE:    To  me i t  made sense to  ge t  in to  the  Ind ian  

market ,  back.   Dene l  was bru ised  before .   We had  spent  a  

lo t  o f  money –  in  fac t  I  th ink  my es t imate  las t  t ime was an 

underest imat ion ,  i t  cou ld  have been fa r  more  than tha t .   

And fo r  us  to  be  ab le  to  ge t  in to  the  Ind ian  marke t  i t  was  

d i f f i cu l t  now because we had been out  fo r  more  than 10 

years  in  the  Ind ian  market  and i t  made sense to  me tha t  we 

shou ld  have a  pa r tner  who we w i l l  share  the  r i sk  because  

Ind ia  i s  no t  an  easy market .   Many compan ies  ac tua l l y  10 

even fo lded because o f  the  Ind ian  market ,  i t  i s  no t  an  easy 

market .   And mi t iga te  the  r i sks  to  the  ho ld ing  company  

wh ich  i s  Dene l  Group and i f  there  i s  any m ishap in  the  

fu tu re  because in  Ind ia  m ishaps happened ve ry  f requent ly  

i f  you  have a  con t rac t ,  a  huge con t rac t .   I t  on ly  –  and on ly  

be  conta ined in  tha t  d iv is ion  and there  was a l so  the  issue  

o f ,  as  I  have ind i ca ted ,  the  amoun t  o f  investment  tha t  VR 

Laser  As ia  was prepared to  pu t  in  fac t .  

MR FENI :    You tes t i f ied  tha t  you came to  know tha t  Sa l im 

Essa is  assoc ia ted  w i th  the  Guptas .  20 

MR NTSHEPE:    Yes.    

MR FENI :    D id  t ha t  knowledge have any in f luence on you 

to  suppor t  VR Laser  in  the  jo in t  venture  w i th  Dene l?  

MR NTSHEPE:    I  con t inued as  I  s ta r ted  when I  was  

in t roduced to  Sa l im Essa and who he assoc ia ted  w i th ,  I  
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separa ted  tha t  f rom the  in te rac t ion  wh ich  I  was – as  i t  was  

Ins t ruc ted  to  main ta in  the  re la t ionsh ip  bu t  I  cannot  deny  

tha t  he  was assoc ia ted  w i th  the  Guptas .  

MR FENI :    Was there  any f inanc ia l  benef i t  tha t  f lowed  

between Dene l  and VR Laser?  

MR NTSHEPE:    Fund ing  benef i t?   There  was de l i very  o f  

p roducts ,  fo r  ins tance the  Cassp i rs ,  about  40 ,  45  Cassp i rs  

to  –  Cha i r,  i f  you  a l low me,  I  cannot  ment ion  o ther  

count r ies  because i t  i s  very  d i f f i cu l t  in  th is  env i ronment  

because i t  can be  -  [ ind is t inc t ]  25 .03  a  se r ious issue fo r  10 

the  count ry  whereby a l l  those Cassp i rs  were  manufac tu red  

by  –  espec ia l l y  the  hu l l s  bu t  the  f ina l  assembly  in  te rms o f  

the  in tegra t ion ,  you know,  the  rad ios  and a l l  tha t  was done  

by  Dene l  o r  o ther  supp l ie rs .   So there  was benef i t  fo r  

Dene l  tha t  we were  ab le  to  meet  our  cont rac t ,  then there  

was benef i t  fo r  I  th ink  VR Laser  in  te rms o f  –  I  am ta lk ing  

VR Laser  South  A f r i ca ,  no t  As ia .   In  As ia  there  was no  

benef i t  a t  a l l  bu t  VR Laser  South  A f r i ca ,  there  was  benef i t  

fo r  them because  i t  was revenue fo r  them.  

MR FENI :    A re  you …[ in tervenes]  20 

CHAIRPERSON:    Okay.   Wel l ,  i f  you  are  no t  done  we w i l l  

have to  ad journ .   You sa id  th ree  quest ions,  I  th ink  you are  

approach ing  ten ,  i f  I  am not  m is taken.  

MR FENI :    I  am a lmost  there ,  Cha i r.   I  am a lmost  there .  

CHAIRPERSON:    Wel l ,  you  a re  go ing  to  te l l  me one and i t  
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w i l l  end up be ing  th ree .   I f  you  have one more  then I  w i l l  

a l low you to  ask  tha t  one then we can ad journ  bu t  i f  you  

have got  more  I  th ink  we shou ld  ad jou rn  and then your  

pun ishment  w i l l  be  to  have to  wa i t  and come back a f te r  

lunch.  

MR FENI :    Cha i r,  le t  me –  can I  ask  two,  Cha i r?  

CHAIRPERSON:    Okay,  a l r igh t .   

MR FENI :    Thank  you,  Cha i r.  

CHAIRPERSON:    S t r i c t l y  two.  

MR FENI :    So  you are  re fer r ing  to  the  t ime when – s ta r t ing  10 

f rom 2003?  

MR NTSHEPE:    Yes.  

MR FENI :    Wou ld  you say you have dur ing  your  tender  as  

a  GCEO and Ac t ing  GCEO you have ac ted  in  the  best  

in te res ts  o f  the  o rgan isa t ion?  

MR NTSHEPE:    Yes,  I  w i th  a l l  con f idence I  be l ieve  I  have  

ac ted  in  the  in te res t  o f  the  organ isa t ion .  

MR FENI :    My second las t  ques t ion .   Cha i rperson put  i t  

succ inc t l y  tha t  Mr  Mlambo was s t i l l  se ized w i th  a  dec i s ion  

whethe r  o r  no t  to  approve a  request  tha t  was made  to  h im.   20 

Now i t  appeared tha t  la te r  on ,  many years  thereaf te r,  when  

Mr  Mlambo gave  tes t imony in  th is  Commiss ion ,  tha t  he  

dec l ined to  approve the  request  tha t  was submi t ted  by  Ms  

Malah le la  because i t  d id  no t  make bus iness sense.   D id  Mr  

Mlambo ever  men t ion  to  you o f  tha t  [ ind is t inc t ]  28 .26  
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MR NTSHEPE:    When I  was do ing  my consu l ta t i ons  w i th  

the  SC I  d id  ment ion  tha t  we never  had a  d iscuss ion  w i th  

Mr  Mlambo.   He never  ment ioned i t .  

MR FENI :    What  do  you make o f  the  fac t  tha t  Mr  Mlambo 

came to  th is  Commiss ion  and gave  a  reason he never  gave  

before?  

MR NTSHEPE:    Mr  Mlambo sa id  a  lo t  o f  th ings wh ich  I  

wou ld  take  persona l ly  bu t  as  a  matured ind i v idua l ,  I  shou ld  

no t .   I  th ink  Mr  Mlambo,  to  me,  he  –  he  is  no t  g rounded  

espec ia l l y  though  he has been –  had some t ime in  the  SCM 10 

env i ronment  bu t  in  te rms o f  postur ing  o r  p resent ing  h imse l f  

to  the  company because I  do  no t  th ink  he  has managed 

tha t  sk i l l  to  be  ab le  to  posture  h imse l f  because he has a  lo t  

o f  exper ience in  tha t ,  I  cannot  deny tha t ,  bu t  postu r ing  

h imse l f  in to  p lay ing  tha t  ro le  –  I  w i l l  g ive  you,  fo r  ins tance,  

i f  you  a l low me,  Cha i r,  I  –  when . . . [ ind is t inc t ]  w i th  a  ce r ta in  

persona l i t y  you cannot  have a  persona l i t y  wh ich  makes 

peop le  want  to  see the  . . . [ ind is t inc t ]  you must  be  a  person  

whereby f rom somebody who f rom the  lower  ends up to  

very  h igh  p laces in  government  they w i l l  very  much  l i ke  to  20 

have a  conversa t ion  w i th  you,  bu t  I  th ink  Mr  Mlambo has 

not  managed tha t  sk i l l  as  ye t .   I  m igh t  be  wrong.  

MR FENI :    My las t  quest ion .  

CHAIRPERSON:    Wel l  you gave ,  you sa id  two and you  

have –  you d id  th ree  now you want  to  do  a  four th  one.  
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MR FENI :    That  i s  the  las t  one.  

CHAIRPERSON:    H ’m.  

MR FENI :    Were you a  Gupta  acco lade?  

MR NTSHEPE:    A Gupta  what?  

MR FENI :   A Gup ta  assoc ia te?  

MR NTSHEPE:    No,  no ,  no ,  bu t  the  company tha t  I  worked  

w i th  the  ind i v idua l ,  Mr  Essa,  was very  much assoc ia ted  

w i th  the  Guptas .  

CHAIRPERSON:    Yes.  

MR FENI :    Thank you Cha i r.  10 

CHAIRPERSON:    Okay,  thank you.   We are  go ing  to  then  

ad journ ,  thank you very  much Mr  Ntshepe,  you are  now 

re leased.  

MR NTSHEPE:    Thank you,  thank  you.  

CHAIRPERSON:    Thank you.   I t  i s  n ine teen minutes  to  

two,  we are  go ing  to  resume a t  twenty  to  th ree .   We 

ad journ .  

ADV KENNEDY:   As i t  p leases.  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 20 

INQUIRY RESUMES 

CHAIRPERSON:    A re  we ready?  

ADV KENNEDY SC:    Yes,  thank  you Cha i r.    Wi th  your  

leave may we then ca l l  as  our  next  w i tness Dr  S te fan  Ne l l .  

CHAIRPERSON:    Thank you,  p lease admin is te r  the  oa th  o r  
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a f f i rmat ion .  

REGISTRAR:   Please s ta te  your  fu l l  names fo r  the  record?  

DR NELL:    S te fan  Ne l l .  

REGISTRAR:    Do you have any ob jec t ion  to  tak ing  the  

prescr ibed oath?  

DR NELL:    No,  I  don ’ t .  

REGISTRAR:    Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  

DR NELL:    Yes,  I  do .  

REGISTRAR:    Do you swear  tha t  the  ev idence you w i l l  10 

g ive  w i l l  be  t ru th  the  who le  t ru th  and noth ing  bu t  the  t ru th ,  

i f  so ,  p lease ra i se  your  r i gh t  hand and say,  so  he lp  me 

God.  

DR NELL:    [Du ly  sworn ,  s ta tes ] .  

CHAIRPERSON:    Thank you,  you may be seated.  

ADV KENNEDY SC:    Thank you Cha i r.  

CHAIRPERSON:   Mr  Kennedy are  we runn ing  cons iderab ly  

beh ind  schedu le?   

ADV KENNEDY SC:    I ’m  a f ra id  we  are ,  Cha i r.  

CHAIRPERSON:   Yes,  okay,  a l r igh t .   20 

ADV KENNEDY SC:    Cha i r,  the re  are  two Bund les  tha t  

need to  be  re fer red  to  in  these proceed ings fo r  th is  

w i tness.  The one  is  Dene l  Bund le  9  and the  o the r  i s  Dene l  

Bund le  10 .  

CHAIRPERSON:    Yes.  
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ADV KENNEDY SC:   There  is  one a f f idav i t  in  Bund le  9  and  

two a f f idav i t s  in  Bund le  10 .   

CHAIRPERSON:   Okay.   

ADV KENNEDY SC:    May I  take  the  w i tness th rough the  

in t roducto ry  fo rmal i t ies  to  then seek your  l eave to  admi t  

them as…[ in tervenes] .  

CHAIRPERSON:    Ja ,  okay.  

ADV KENNEDY SC:    As  Exh ib i t s .   Dr  Ne l l ,  thank you fo r  

coopera t ing  w i th  the  Commiss ion ,  may I  conf i rm wi th  you,  

you have,  in  fac t ,  p rov ided th ree  a f f idav i t s?  10 

DR NELL:    That ’s  co r rec t  Cha i r.  

ADV KENNEDY SC:    R igh t ,  can  I  ask  you p lease –  you 

shou ld  have Bund les  9  and 10 there ,  do  you? 

DR NELL:    That ’s  co r rec t ,  Cha i r.  

ADV KENNEDY SC:    P lease open Bund le  9  and is  i t  

cor rec t  tha t  there ’s  a  marke r  there ,  marked A? 

DR NELL:    That ’s  co r rec t  Cha i r.  

ADV KENNEDY SC:    I s  tha t  the  f i rs t  page o f  your  f i rs t  

a f f idav i t?  

DR NELL:    Cor rec t ,  Cha i r.  20 

ADV KENNEDY SC:    Now,  you have ra i sed,  by  way o f  an  

emai l ,  a  concern  tha t  you have in  respect  o f  one  o f  your  

a f f idav i t s  where  you made,  what  you re fe r red  to  in  your  

emai l ,  as  a  bone f ide  m is take.  You w i l l  want  to  cor rec t  tha t  

in  a  moment ,  no t  so?  
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DR NELL:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    As  I  unders tand i t ,  tha t  m is take arose 

in  the  second a f f idav i t ,  no t  the  f i rs t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t ,  so  –  i s  there  anyth ing  you  

want  to  ra ise  in  respect  o f  the  f i rs t  a f f idav i t  wh ich  requ i res  

cor rec t ion?  

DR NELL:    No,  no th ing  Cha i r.  

ADV KENNEDY SC:    R igh t ,  thank you.   May I  take  you  

p lease to  page  33,  and i f  you  can look a t  the  b lack  10 

le t te r ing  no t  the  red  bu t  the  b lack  le t te r ing  on  the  top  le f t -

hand s ide  o f  each  page,  i s  tha t  you r  s ignature?  

DR NELL:    That  i s  cor rec t  Cha i r.  

ADV KENNEDY SC:    And we see on the  foo t  o f  the  page i t  

bea rs  the  da te  31 s t  o f  January  2020.   Do you conf i rm –  

sor ry  have you been th rough the  contents  o f  th is  a f f idav i t?  

DR NELL:    I  have,  Cha i r.  

ADV KENNEDY SC:    And can –  do  you conf i rm under  oa th  

now tha t  the  con tents  a re  t rue  and co r rec t  as  fa r  as  your  

knowledge goes?  20 

DR NELL:    I  do ,  Cha i r.  

ADV KENNEDY SC:    R igh t ,  thank  you.   The next  a f f idav i t  

i s  the  one in  the  o ther  Bund le ,  Bund le  10  and tha t  shou ld 

appear  as  –  a t  f lag  B ,  i s  tha t  cor rec t?  

DR NELL:    Cor rec t ,  Cha i r.  
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ADV KENNEDY SC:    And you w i l l  see  the  f i rs t  page  o f  tha t  

i s  a t  page seven and i t  runs to  page 30 and 31,  the  foo t  o f  

page 30,  i s  tha t  your  s ignature?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And you s igned tha t  in  f ron t  o f  a  

Commiss ioner  o f  Oaths .  

DR NELL:    I  d id .  

ADV KENNEDY SC:    And the  da te  o f  tha t  i s  the  4 t h  o f  

February  2020.  

DR NELL:    Cor rec t ,  Cha i r.  10 

ADV KENNEDY SC:    A l r igh t  i f  I  can  jus t  have a  moment  

Cha i r.   Now,  i f  I  can  take  you p lease to  page 14  o f  th is  

Bund le ,  paragraph 6621.   6621,  I  unders tand,  i s  the 

passage,  accord ing  to  your  emai l  tha t  you want  to  make 

c lea r  to  the  Cha i r  has to  be  cor rec ted .  

DR NELL:    That  i s  cor rec t .  

ADV KENNEDY SC:    And what  i s  the  po in t  o f  co r rec t ion  

there?  

DR NELL:    Those spec i f i c  tes ts  were  under  cont rac t  f rom 

Armscor  no t  f rom LMT.  20 

ADV KENNEDY SC:    So ,  LMT,  on  the  second l ine  where  i t  

says ,  

“These tes ts  were  conducted by  CSIR under  

cont rac t  f rom LMT”  

 LMT,  shou ld  read Armscor?  
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DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Now,  have you in  fac t ,  cor rec ted  tha t  

in  you r  la te r  a f f idav i t?  

DR NELL:    Yes,  I  d id  Cha i r.  

ADV KENNEDY SC:    Okay,  we ’ l l  come to  tha t  in  a 

moment .   Sub jec t  to  tha t  cor rec t ion ,  do  you conf i rm tha t  

you ’ve  been th rough th i s  a f f idav i t ?  

DR NELL:    I  do  Cha i r.  

ADV KENNEDY SC:    And do you conf i rm tha t  the  contents  

a re  t rue  and co r rec t  as  fa r  as  your  knowledge goes? 10 

DR NELL:    I  do  Cha i r.  

ADV KENNEDY SC:    A l r igh t ,  now the  cor rec t ion  tha t  you  

have re fe r red  to ,  i s  tha t  made in  the  f ina l  a f f idav i t  tha t  i s  

marked C?  

DR NELL:    That  i s  cor rec t .  

ADV KENNEDY SC:    And tha t  appears  a t  page 470.  

DR NELL:    470?  

ADV KENNEDY SC:    470,  Bund le  10  yes,  do  you have 

tha t?  

DR NELL:    I  have 427 and 479,  I  th ink .  20 

ADV KENNEDY SC:    Sor ry  jus t  g ive  me the  page  number  

tha t  you ’ re  re fe r r i ng  to?  

DR NELL:    I t ’s  page 477 and 478.  

ADV KENNEDY SC:    May we jus t  have a  moment .   What  

appears  on  477?  
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DR NELL:    I t ’s  a  paragraph 73.  

ADV KENNEDY SC:    I  see ,  no  I  want  to  re fe r  you f i rs t  to  

the  f i rs t  page o f  the  a f f idav i t  so  tha t  we can ident i f y  i t ,  

p lease look a t  page 470.  

DR NELL:    Yes,  I  am there .  

ADV KENNEDY SC:    I s  tha t  the  f i rs t  page o f  your  th i rd  

a f f idav i t?  

DR NELL:    That  i s  cor rec t  Cha i r.  

ADV KENNEDY SC:    And i f  I  can  re fer  you to  the  las t  page  

a t  482.  10 

DR NELL:    Yes.  

ADV KENNEDY SC:    I t  appears  tha t  the  a f f idav i t  was 

s igned on the  19 t h  o f  October  2020,  i s  tha t  your  s ignature  

a t  the  top?  

DR NELL:    That ’s  co r rec t ,  Cha i r.  

ADV KENNEDY SC:    Aga in ,  you s igned i t  in  f ron t  o f  a  

Commiss ioner  o f  Oaths .  

DR NELL:    Cor rec t .  

ADV KENNEDY SC:    And you  drew our  a t ten t ion ,  a  

moment  ago,  to  page 477,  i s  i t  no t  475.   Your  emai l  20 

re fer red  us  –  and you ind ica ted  a  request  you wanted to  

dea l  w i th  up f ron t  w i th  the  Cha i r,  you re fer red  us  in  an  

emai l  to  parag raph 5723 a t  page 475.  

DR NELL:    That  i s  cor rec t  Cha i r.  

ADV KENNEDY SC:    So ,  does th is  conta in  the  cor rec t ion  
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tha t  you have re fer red  to  ear l ie r  i t  wasn ’ t  –  i t  was Armscor  

tha t  p laced the  o rder?  

DR NELL:    Yes.  

ADV KENNEDY SC:    Apar t  f rom th is  –  f rom th is  aspect  –  

sor ry  does 5723 conta in  the  cor rec t  fac ts?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t ,  now have you been  th rough 

th is  a f f idav i t ,  and I  th ink  you ’ve  conf i rmed tha t ,  you ’ve  

been th rough the  contents  o f  th is  a f f idav i t  and you conf i rm 

the  co r rec tness?  10 

DR NELL:    I  do ,  Cha i r.  

ADV KENNEDY SC:    Cha i r,  may  we then ask  fo rmal ly  fo r  

leave to  in t roduce these th ree  a f f idav i t s  in to  ev idence?  

CHAIRPERSON:    That ’s  f ine  I  see tha t  on  th is  las t  one i t  

i s  no t  mater ia l  bu t  i t ’s  page 482.  

ADV KENNEDY SC:    482,  yes .  

CHAIRPERSON:    No,  i t ’s  someth ing  no t  mater ia l  bu t  i t  

says ,  “deponent  o f  s ignature”  i ns tead o f  “s ignature  o f  

deponent ” .  

ADV KENNEDY SC:   Yes,  indeed.   20 

CHAIRPERSON:    Okay,  a l r igh t  we  go back to  number  9?  

ADV KENNEDY SC:    Yes,  i f  we can dea l  w i th  Bund le  9 ,  

the  a f f idav i t  f rom page e igh t ,  i f  tha t  cou ld  be  admi t ted ,  

Cha i r  as  Exh ib i t  –  e i ther  W24 o r  W24.1 ,  wh ichever  you 

pre fe r.  
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CHAIRPERSON:    Okay,  we l l  Dr  Ne l l ,  you  sa id  you went  

th rough th is  one ,  you be l ieve  tha t  what  you say  here  is  

t rue  and cor rec t ,  i s  tha t  r igh t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

CHAIRPERSON:    Bu t  you have dec ided to  g ive  me a  name 

tha t  i s  no t  m ine here  in  th is  a f f idav i t .   Look a t  pa rag raph  

1 .4  in  the  a f f idav i t .  

DR NELL:    A f f idav i t  number  A?  

CHAIRPERSON:    Jus t  a f f idav i t  in  Bund le  9 .  

DR NELL:    Paragraph 1 .4?  10 

CHAIRPERSON:    Ja ,  can you see  the  name you dec ided to  

g ive  me,  tha t  i s  no t  m ine?  

DR NELL:    I  rece ived th is  f rom the  Commiss ion  Cha i r,  so  I  

apo log i se  i f  there ’s  a  m is take.  

CHAIRPERSON:    Ja ,  I  am cer ta in ly  no t  Jacob.   So,  I  th ink ,  

Mr  Kennedy,  tha t  page w i l l  need  to  be  rep laced  w i th  a  

cor rec ted…[ in tervenes] .  

DR NELL:    Thank you we w i l l  do  so ,  thank you.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV KENNEDY SC:    Dr  Ne l l  w i l l  you  be w i l l i ng  to  s ign  an  20 

amend ing a f f idav i t ,  jus t  to  cor rec t  th is?  

DR NELL:    I  w i l l ,  Cha i r.  

ADV KENNEDY SC:    Yes,  in i t ia l  the  page p lease ,  thank  

you.  

CHAIRPERSON:    Okay the  s ta tement /a f f idav i t  o f  D r  S te fan 
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Ne l l  s ta r t ing  a t  page e igh t  o f  Dene l  Bund le  9  i s  adm i t ted  as  

Exh ib i t  W24.1 ,  le t ’s  pu t  i t  tha t  way.  

ADV KENNEDY SC:    Thank you Cha i r.  

CHAIRPERSON:  Ja ,  okay.    

ADV KENNEDY SC:    And then we  wou ld  ask  you to  admi t  

the  second a f f idav i t ,  you ’ l l  f ind  tha t  in  Bund le  10  f rom page  

seven,  i f  tha t  may be admi t ted  as  Exh ib i t  W24.2?  

CHAIRPERSON:    The a f f idav i t / s ta tement  o f  Dr  S te fan  Ne l l  

s ta r t ing  a t  page seven o f  Dene l  Bund le  10  is  admi t ted  as  

Exh ib i t  W24.2 .  10 

ADV KENNEDY SC:    Thank you Cha i r,  and the  f ina l  

a f f idav i t  we wou ld  ask  to  have admi t ted  is  in  the  same 

Bund le  10 ,  page  470.   We ask tha t ,  tha t  be  adm i t ted  as 

Exh ib i t  W24.3 .  

CHAIRPERSON:    The a f f idav i t  o f  Dr  S te fan  Ne l l  s ta r t ing  a t  

page 470 is  admi t ted  as  Exh ib i t  W24.3 ,  okay.  

ADV KENNEDY SC:    Thank you Cha i r,  may we proceed to  

pu t  quest ions to  the  w i tness?  

CHAIRPERSON:    Ja .  

ADV KENNEDY SC:    Thank you.   Dr  Ne l l  can we s tar t  w i th  20 

your  f i rs t  a f f idav i t  in  Bund le  9 .   I t ’s  Exh ib i t  24 .1  and you ’ l l  

f ind  tha t  f rom page e igh t ,  Cha i r  w i th  your  leave,  may I  lead 

the  w i tness on  what  appears  to  be  uncont rovers ia l  i ssues? 

CHAIRPERSON:    Yes,  ja .  

ADV KENNEDY SC:    A re  you the re  Dr  Ne l l?  
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DR NELL:    I  am.  

ADV KENNEDY SC:    R igh t ,  thank you.   You have a  

doctora te  in  what ,  Dr  Ne l l?  

DR NELL:    In  the  Mechan ica l  Eng ineer ing  Cha i r.  

ADV KENNEDY SC:    R igh t ,  and your  p ro fess iona l  

background is  se t  ou t  a t  pages  9  and fo l low ing ,  i s  tha t  

cor rec t?  

DR NELL:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Now,  you had,  a t  one s tage,  were  

invo l ved w i th  LMT,  i s  tha t  cor rec t?  10 

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    What  was your  ro le  the re?  

DR NELL:    I  was the  founder  and the  Ch ie f  Execut ive  

Off i ce r,  Cha i r.  

ADV KENNEDY SC:    And when was i t  founded?  

DR NELL:    In  March 1999,  Cha i r.  

ADV KENNEDY SC:    And were  you a  shareho lde r  in  LMT? 

DR NELL:    Yes,  I  was Cha i r.  

ADV KENNEDY SC:    What  was your  o r ig ina l  shareho ld ing  

be fore  Dene l  purchased a  por t ion  o f  the  shares?  20 

DR NELL:    I t  was 40%.  

ADV KENNEDY SC:    Now,  were  you –  you ’ve  s ince  le f t  

LMT,  i s  tha t  cor rec t?  

DR NELL:    That  i s  cor rec t  Cha i r.  

ADV KENNEDY SC:    When d id   you leave?  



11 NOVEMBER 2020 – DAY 304 
 

Page 186 of 404 
 

DR NELL:    In  September  2016.  

ADV KENNEDY SC:    R igh t ,  and your  a f f idav i t  ind ica tes  

tha t  Dene l  pu rchased a  major i t y  shareho ld ing ,  51% in  LMT 

as a  cer ta in  s tage,  i s  tha t  r igh t?  

DR NELL:    That  i s  cor rec t  Cha i r.  

ADV KENNEDY SC:    When was tha t?  

DR NELL:    Tha t  was –  the  process s ta r ted  round about  

May 2011 tha t  t ime per iod .  

ADV KENNEDY SC:    And d id  you then se l l  any  o f  your  own  

shares to  Dene l?  10 

DR NELL:    Yes,  our  sha reho ld ing  was reduced.  

ADV KENNEDY SC:    What  was  your  own shareho ld ing  

reduced to?  

DR NELL:   8%,  then.   

ADV KENNEDY SC:    R igh t ,  and d id  you re ta in  the  pos i t ion  

o f  CEO of  LMT when Dene l  took over  the  major i t y  shares?  

DR NELL:    Yes,  I  d id  Cha i r.  

ADV KENNEDY SC:    Unt i l  when?  

DR NELL:    Unt i l  March  2016,  then .  

ADV KENNEDY SC:    You res igned in  when,  September  20 

2016?  

DR NELL:    September  2016.  

ADV KENNEDY SC:    Yes,  your  a f f idav i t  re fe rs  a t  page 11,  

to  tha t  res ignat ion  on  the  19 t h  o f  September  2016.   Now,  

you have re fer red  to  charges tha t  were  in i t ia l l y  b rought  and 
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then la te r  d ropped,  i s  tha t  r igh t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    D isc ip l ina ry  charges?  

DR NELL:    Yes,  Cha i r.  

ADV KENNEDY SC:    And who brought  those charges?  

DR NELL:    I t  was brought  aga ins t  me by  Mr  Jan Wesse ls  

who was then appo in ted  as  CEO in  my s tead,  bu t  I  s ta te  in  

my s ta tement  tha t  i t  was on beha l f  o f  Dene l  tha t  he  d id  

tha t .  

ADV KENNEDY SC:    Now you say,  a t  the  foo t  o f  page 10,  10 

parag raph 3 .6 ,   

“ I  cont inued as  CEO but  was suspended,  aga in ,  due 

to  the  ins is tence  o f  Dene l  Board  Members  on  the  

LMT Board  who  fo rced the ,  then CEO,  Mr  Jan 

Wesse ls  and the  then LMT HR Manager,  Mrs  

Melan ie  van Aarde to  b r ing  charges aga ins t  me” ,  

 Mr  Wesse ls  has to ld  the  commiss ion ’s  lega l  team 

tha t  he  –  when he was prov ided  w i th  a 33  Not ice  as  is  

ca l led  here ,  to  comment  on  your  a l legat ions he  says,  he  

d isputes  tha t  he  was fo rced.   Do you main ta in  tha t  he  was,  20 

in  fac t ,  fo rced?  

DR NELL:    I  ma in ta in  tha t  Cha i r.  

ADV KENNEDY SC:    On what  bas i s?  

DR NELL:    We had a  cord ia l  re la t ionsh ip ,  Cha i r,  and I  

cou ld  no t  unders tand why he wou ld  do  such a  th ing ,  we  
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were  work ing  we l l  together  and then one day he wa lked in  

w i th  these charges and presented  i t  to  me.   A lso ,  I  heard  

f rom the  HR Manager  tha t  these th ings were  done in  a  way,  

f rom Dene l ,  on  Dene l ’s  s ide  and not  f rom LMT’s  s ide .  

ADV KENNEDY SC:    Now,  you ’ve  re fer red  to  the  broad 

nature  o f  the  charges on the  top  o f  page 11,  tha t  i t  was fo r,  

“b r ing ing  the  company in  d i s repu te  a f te r  I  and my  

fe l low found ing  shareho lders  app l ied  to  the  Nor th  

Gauteng H igh Cour t  to  pu t  LMT Hold ings in to  

bus iness rescue” .  10 

Is  tha t  cor rec t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t ,  bu t  then they were  la te r  

d ropped,  those charges?  

DR NELL:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And you  were  then,  aga in ,  demoted.   

So,  was th is  a  second demot ion  by  Mr  Johan S teyn?  

DR NELL:    That  i s  cor rec t .  

ADV KENNEDY SC:    And –  so  who demoted you  the  f i rs t  

t ime?  20 

DR NELL:    I  was requested o r  in fo rmed by  Mr  Odwa 

Mhlwana who was a  Board  member  a t  tha t  s tage tha t  they 

w i l l  –  they need  a  person w i th  a  lo t  o f  exper ience,  more  

exper ience than I  had to  take  over  the  bus iness as  the  

bus iness was on  upward  t ra jec to ry  and they had to  pu t  in  
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Mr  Jan Wesse ls  as  the  CEO,  in  my p lace and I  had to  go  to  

–  reduced to  the  pos i t ion  o f  COO.  

ADV KENNEDY SC:    And tha t  was  the  f i rs t  demot ion?  

DR NELL:    That  was the  f i rs t  one.  

ADV KENNEDY SC:    And the  second demot ion ,  a f te r  the 

charges were  d ropped?  

DR NELL:    Mr  Jan Wesse ls  then res igned,  Cha i r,  and in  

h is  p lace  was appo in ted  Mr  Johan  S teyn,  he  was a lso  the  

cur ren t  CEO of  Dene l  Lega l  Systems and when I  re tu rned 

a f te r  my suspens ion ,  they aga in  demoted me to  Market ing  10 

Manager.  

ADV KENNEDY SC:    How d id  you fee l  about  tha t?  

DR NELL:    I  fe l t  very  bad about  tha t  and dec ided to  

res ign .  

ADV KENNEDY SC:    Do you s t i l l  ho ld  shares in  LMT? 

DR NELL:    That  i s  cor rec t ,  Cha i r,  in  the  Ho ld ings  

company.  

ADV KENNEDY SC:    And you ment ioned in  your  

consu l ta t ion  w i th  us ,  as  the  lega l  team,  someth ing  about  a  

l iqu ida t ion  app l i ca t ion ,  what  i s  the  cur ren t  s ta tus  in  tha t  20 

regard?  

DR NELL:    Cha i r,  the  shareho lde r,  and the  Board  o f  LMT 

Ho ld ings,  they dec ided to  pu t  the  company in  vo lun ta ry  

l iqu ida t ion ,  th is  was done in  June 2020.   We haven ’ t  had  

any fu r ther  feedback on tha t  and requested a  shareho lders ’ 
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meet ing  wh ich  w i l l  be  ar ranged in  the  next  few weeks to  

ge t  an   update  on  i t .  

ADV KENNEDY SC:    What  happened to  the  ea r l ie r  

app l i ca t ion  tha t  you and your  fe l low found ing  shareho lders  

brought  in  the  Nor th  Gauteng H igh Cour t  fo r  bus iness 

rescue?  

DR NELL:    Cha i r,  i t  was the  m inor i t y  sha reho lde rs  tha t  

b rought  the  app l i ca t ion ,  i t  was th rown out ,  as  i t  was not  

u rgent ,  i t  was opposed by  Dene l  as  no t  be ing  urgen t .  

ADV KENNEDY SC:    And subsequent ly  there ’s  been an 10 

app l i ca t ion  fo r  the  ac tua l  l iqu ida t i on  o f  LMT Ho ld ings? 

DR NELL:    Tha t  i s  cor rec t ,  tha t  was in  June th is  yea r  

wh i ls t  tha t  cour t  app l i ca t ion  was in  2016,  Ju ly.  

ADV KENNEDY SC:    R igh t ,  now Dr  Ne l l  I ’d  l i ke  to  go  

th rough the  res t  o f  th is  a f f idav i t  fa i r l y  qu ick ly  because your  

a f f idav i t  has been ve ry  c lear  and  in  the  course  o f  a l l  the 

ev idence tha t  we ’ve  been lead ing  in  th is  cur ren t  sess ion ,  

two weeks ago and ear l ie r  th is  week,  we ’ve  been p lac ing  

par t i cu la r  focus on  par t i cu la r  t ransact ions and not  a l l  o f  

those t ransact ions are  necessar i l y  the  focus o f  your  20 

a f f idav i t  he re ,  you dea l  w i th  o ther  th ings as  we l l .   So ,  i f  I  

m igh t  ask  you,  very  b r ie f l y  to  tu rn  to  page 12 and jus t  in  

very  b r ie f  te rms,  jus t  summar i se ,  fo r  the  benef i t  o f  the 

Cha i r,  what  the  po in t  –  the  cruc ia l  po in t  i s  tha t  you want  to  

emphas ise  in  re la t ion  to  LMT’s  re la t ionsh ip  to  Pat r ia  



11 NOVEMBER 2020 – DAY 304 
 

Page 191 of 404 
 

Veh ic les .   Pat r ia  Veh ic les  i s  a  company based in  F in land,  

i s  tha t  r igh t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And they  were  the  or ig ina tors  o f  

par t i cu la r  t ype o f  a rmoured veh ic le ,  i s  tha t  cor rec t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Now,  what  was the  na tu re  o f  LMT’s  

re la t ionsh ip  w i th  Pat r ia?  

DR NELL:    Cha i r,  we des igned a  veh ic le  wh ich  was the  

best  des ign  fo r  Armscor  in  a  compet i t ion  tha t  was par t  o f  a  10 

tender  p rocess and when the  resu l ts  o f  the  compet i t ion  

came about  we  were  contac ted  by  Pat r ia  f rom Fin land  

request ing  i f  we wou ld  l i ke  to  be  the i r  representa t i ve  in  

South  A f r i ca  fo r  th is  upcoming pro jec t  Hoefys ter  and tha t  

was ou r  ro le ,  we rep resented Pat r i a  and we d id  some work  

fo r  them under  cont rac t  f rom Pat r ia .  

ADV KENNEDY SC:    When was tha t  cont rac t  conc luded? 

DR NELL:    The  f i rs t  agreement ,  Cha i r,  was in  2004 and 

the  second one was s igned in  2006 .  

ADV KENNEDY SC:    Okay,  so  was tha t  when your  h is to ry,  20 

your  re la t ionsh ip  w i th  Pat r ia  began  as  fa r  back as  2004? 

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t ,  now you re fe r,  a t  the  foo t  o f  

page 13,  paragraph 5 .11  to  the  cont rac t  tha t  was awarded 

to  DLS in  May 2007 amount ing  to  R8.8b i l l i on ,  was the  cost  
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es t imated a t  May 2007 when the  pro jec t  was awarded?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:   R igh t ,  and you re fer  to  two phases,  

phase one va lue  o f  R1.2b i l l i on  tha t  was s igned in  May 

2007 –  s igned be tween,  i s  tha t  be tween A rmscor  and DLS?  

DR NELL:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t  and then phase two,  a  fu r ther  

R7.6b i l l i on  fo r  p roduct ion  was s igned in  September  2013  

and you say a t  the  top  o f  the  next  page,  accord ing  to  your  

knowledge phase one is  s t i l l ,  no t  ye t ,  fu l l y  comple ted .   10 

Now,  the  Cha i r ’s  a l ready heard  ev idence in  tha t  regard  

wh ich  bears  ou t  what  you have sa id ,  and the  pro jec t  i s  

many years  beh ind  schedu le ,  how many years ,  to  your  

knowledge?  

DR NELL:   Approx imate ly  –  the  f i rs t  phase is  

approx imate l y  12  years  beh ind  schedu le .   

ADV KENNEDY SC:    Now,  tha t  phase two,  am I  r igh t  in  

unders tand ing  cannot  s ta r t  un t i l  phase one is  comple ted? 

DR NELL:    In  the  no rmal  way o f  th ings,  tha t  i s  cor rec t ,  

Cha i r.  20 

ADV KENNEDY SC:    R igh t ,  now are  you ab le ,  in  a  

sentence o r  two,  to  summar ise  any  v iews you may have as  

to  why you be l ieve  th i s  phase one o f  the  pro jec t  has been  

de layed fo r  so  many years?  

DR NELL:    Cha i r,  i t ’s  my persona l  op in ion  tha t  the  veh ic le  
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p la t fo rm is  fa i r l y  s imp le  and fa i r l y  advanced as  i t  came 

d i rec t l y  f rom Pat r ia  and i t  on ly  had to  –  i t  on ly  had to  

undergo a  few changes.   The cha l lenge came onto  the  

tu r re t  and the  gun and the  m iss i les  and every th ing  tha t  

goes on top ,  I  th ink  tha t  was a  b i t  more  compl ica ted  than 

what  was ant ic ipa ted  by  Dene l .  

ADV KENNEDY SC:    Now you then proceed,  on  page 14,  

parag raph 6 ,  to  dea l  w i th  some f inanc ia l  cha l lenges tha t  

LMT was fac ing  and your  background sketches tha t ,  as  fa r  

back as  2006 to  2008 you were  awarded severa l  cont rac ts  10 

by  Mercedes Benz and then you re fer  to  the  recess ion  in  

2009.   Jus t  summar i se ,  fo r  the  Cha i r  p lease,  why there  

were  f inanc ia l  d i f f i cu l t ies  in  those  years ,  tha t ’s  be fore  the  

major i t y  shareho ld ing  was acqu i red  by  Dene l?  

DR NELL:    .Cha i r,  we are  a  company tha t  used  to  g row 

organ ica l l y,  so  we d idn ’ t  have a  b ig  shareho lde r  beh ind  us  

tha t  cou ld  fund us  in  d i f f i cu l t  t imes.   So we bas i ca l l y  g rew 

too  qu ick ly  and we grew out  o f  our  cash but  in  the  award  o f  

the  cont rac t  f rom Mercedes Benz they promised us  qu i te  a  

number  o f  p ro jec t s  in  the  fu tu re  to  manufac ture  pro jec ts  fo r  20 

them …[break in  aud io ]  fo r  them but  then in  the  economic  

recess ion  tha t  h i t  Europe in  2008/2009 resu l ted  in  them 

cance l l ing  these  cont rac ts  and we los t  a  b ig  pa r t  o f  our  

po ten t ia l  revenue  a t  tha t  s tage.  

ADV KENNEDY SC:    Now,  a t  the  top  o f  page 15 you re fe r  
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to  a  ca l l  f rom Mr  Reenen Teubes who has o f  cou rse  g iven  

ev idence in  th is  Commiss ion  abou t  two weeks ago and he 

ca l led  you in  March 2010.  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Jus t  exp la in  to  the  Cha i r,  why he  

ca l led  you,  what  was the  purpose o f  the  d iscuss ion? 

DR NELL:    He  ca l led  us  –  he  ca l led  me to  ar range a  

meet ing  be tween  myse l f  and h im and Mr  Burger  as  he  has  

heard  tha t  we a re  exper ienc ing  some d i f f i cu l t ies  and he  

jus t  wanted to  f ind  ou t  what  was go ing  on.  10 

ADV KENNEDY SC:    Had you in te rac ted  w i th  Mr  Teubes  

pr io r  to  th is  ca l l?  

DR NELL:    Not  on  th is  spec i f i c  sub jec t ,  Cha i r,  we  worked  

together  on  Hoefys te r  p ro jec t  us  be ing  f rom Pat r ia  and h im  

f rom Armscor,  bu t  no t  on  th is  spec i f i c  sub jec t .  

ADV KENNEDY SC:    R igh t ,  and so  he  sa id  tha t  there  was  

an in te res t ,  because LMT was fac ing  some f inanc ia l  i ssues,  

Dene l  was in te res ted  in  what?  

DR NELL:    M r  Burger  reques ted f rom us  i f  we are  

in te res ted  in  se l l ing  our  shares to  Dene l .  20 

ADV KENNEDY SC:    So ,  was tha t  Mr  Burger  a f te r  the  

in i t ia l  d iscuss ion  w i th  Mr  Teubes on the  phone? 

DR NELL:    Yes,  Mr  Teubes gave me a  ca l l  and then 

requested a  meet ing .   We then had a  meet ing ,  and,  in  tha t  

meet ing ,  wh ich  was a t tended by  Mr  Teubes and Mr  Burger,  
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Mr  Burger  reques ted or  t r ied  to  f ind  ou t  i f  we are  w i l l i ng  to  

se l l  ou r  shares.  

ADV KENNEDY SC:    D id  you get ,  f rom e i ther  o f  them,  any 

ind ica t ion  as  to  the  reason why Dene l  was in te res ted  in  

buy ing  shares in  LMT,  presumably  they weren ’ t  jus t  

in te res ted  in  he lp ing  you out  o f  f inanc ia l  d i f f i cu l t ies  as  an  

ac t  o f  generos i t y?  

DR NELL:    I t  i s  my unders tand ing ,  Mr  Cha i r,  tha t  Mr 

Burger  wanted to  conso l ida te  the  indust ry  as  he  had a  

mandate  f rom the  Depar tment  o f  Trade and Indust ry,  and 10 

he wanted to  conso l ida te  the  m i l i ta ry  veh ic le  indust ry.  

ADV KENNEDY SC:    Now some o f  the  ev idence  a l ready 

led  has suggested tha t  Dene l  was  in te res ted ,  no t  on ly  in  

conso l ida t ing  the  indust ry  a t  leas t  be tween i t s  d iv is ions  

and in  re la t ion  to  i t s  ab i l i t y  to  meet  i t s  c l ien t ’s  

requ i rements  bu t  a lso  tha t  there  was a  concern  to  have 

LMT’s  capac i ty  to  s t rengthen Dene l ’s  in -house capac i ty  fo r  

purposes o f  the  Hoefys ter  cont rac t .  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    D id  you conf i rm the  ev idence o f  o ther  20 

w i tnesses,  in  tha t  regard?  

DR NELL:    Yes,  I  do .  

ADV KENNEDY SC:    Thank you.   Now,  what  came o f  these 

d iscuss ions,  your  a f f idav i t  then goes on fo r  a  few pages to  

dea l  w i th  va r ious  events ,  I ’m not  go ing  to  take  you th rough  
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a l l  o f  tha t .   What  was the  upshot  o f  a l l  these in te rac t ions,  

was a  dea l  done  in  te rms o f  wh ich  Dene l  purchased the  

shares in  LMT? 

DR NELL:    Yes,  Cha i r  the  dea l  was eventua l l y  done a f te r  

an  o f fe r  o f  purchase agreement  was changed in to  a  fu l l  

share  purchase.  

ADV KENNEDY SC:    R igh t  and the  -  which Denel  

purchased a 51% shareholding in LMT.  

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   Did i t  provide any f inancia l  ass istance 10 

to Denel  at  that  s tage ei ther before or af ter the purchase of  

i ts shares to address f inancial  issues that  Mr Teubes had 

started off  the conversat ion referr ing to? 

DR NELL:   Chai r  that  is correct .   They placed a cont ract  on 

r isk on us to manufacture turrets for them and part  of  that  

agreement was a pre-payment which they provided to us 

against  secur i ty which we had to offer.  

ADV KENNEDY SC:   Now you refer  on page 17 in paragraph 

6.17 and paragraph 7 to a t runnion machining cont ract .   Is  

that  the turret  contract  that  you referr ing to or is i t  something 20 

di fferent? 

DR NELL:   I t  is the same thing.  

ADV KENNEDY SC:   The same. Now tel l  the Chai r  p lease 

about th is cont ract? 

DR NELL:   Chair  th is cont ract  was negot iated wi th  Denel  



11 NOVEMBER 2020 – DAY 304 
 

Page 197 of 404 
 

a l ready or Denel  Land Systems al ready in 2009.   One of  the 

Denel  Land Systems employees said that  they could go wi th  

LMT i f  our pr ice was r ight  and the pr ice was agreed upon 

al ready in 2009.  

 Then in 2010 based on the fact  that  we were the f ront  

runner on this contract  DLS awarded the contract  on r isk to 

us and provided the pre-payment to  us.  

ADV KENNEDY SC:   Was that  the R12.7 mi l l ion 

approximately? 

DR NELL:   That  is  correct  Chai r.  10 

ADV KENNEDY SC:   I f  we look at  page 20 you refer  to that  

in bold in paragraph 7.10 and in  the table at  the foot  of  the 

page which sets out  how i t  is made up.   Is that  correct  

DR NELL:   That  is  correct .  

ADV KENNEDY SC:   Okay.   Now there is  a  reference to IP 

intel lectual  property of  LMT.  How did that  ar ise and what  

was i ts relevance in relat ion to these deal ings? 

DR NELL:   Chai r  we had to provide a vast  amount of  securi ty 

to DLS in order to – to obtain this  pre-payment and one of  

the stuffs – th ings that  we could offer as securi ty was our 20 

intel lectual  property.   And we had Spoor and Fisher to 

evaluate our  property – our intel lectual  property and this was 

ceded to Denel  as wel l  as shares as securi ty.  

ADV KENNEDY SC:   As secur i ty  for the upf ront  payment of  

R12.7 mi l l ion? 
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DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   Right .   Now i f  I  can ask you to turn 

please to page 21.   This refers to the opt ion of  purchase 

agreement.  Is that  the opt ion to purchase shares that  you 

ment ioned earl ier in your evidence? 

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   And that  was then changed into another 

agreement.   What was that  agreement? 

DR NELL:   That  was an agreement where the pre-payment 

was changed into equi ty and they purchased 51% of  the 10 

business approximately a year af ter th is agreement was 

signed.  

ADV KENNEDY SC:   Right .   And then you refer on page 23 

to the resul t  of  the agreements that  have just  been out l ined 

in your aff idavi t  8 .6 would be that  LMT would become part  of  

the Denel  group and in-house suppl ier resul t ing in LMT 

becoming a preferred in-house suppl ier to Denel  fu l f i l l ing the 

shareholders vis ion for LMT that  you refer to above.   Just  

explain to  the Chai rperson please the shareholder  

presumably are the – are the shareholders which included 20 

yoursel f  who founded LMT many years before,  is that  r ight? 

DR NELL:   Correct .  

ADV KENNEDY SC:   Right .   Now what was your vis ion for  

LMT? 

DR NELL:   Chai r  we were qui te – qui te  proud to be chosen 
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by Denel  to be their  partner and i t  was our vis ion that  we 

would provide them with capabi l i t ies and capaci ty that  they 

did not  have at  that  stage.   That  was our vis ion.  

ADV KENNEDY SC:   Now we have seen reference to the 

advantage in paragraph 8.6 of  your becoming a preferred in-

house suppl ier to  Denel .   Now how did you understand that  

becoming an in-house ent i ty wi thin the Denel  group would 

give you preferred in-house supply?  Was that  in terms of  the 

agreements or in terms of  what you had been told or what? 

DR NELL:   Chair  a l ready in the or ig inal  agreement – opt ion 10 

to purchase agreement there was a memorandum of  

understanding and in that  memorandum of  understanding i t  

is ment ioned that  DLS would speak to Patr ia so that  we as 

LMT could manufacture the hul ls for them at  that  stage.   So 

the – i t  is common cause that  we were – we are going to 

manufacture these hul ls for them.  

ADV KENNEDY SC:   Would that  mean that  i t  was not  

necessary for  Denel  to go out  on tender as you understood i t  

or do you not  know? 

DR NELL:   Chai r  in a later document in  the f ramework 20 

agreement they said they wi l l  use thei r  best  commercial  

efforts to ensure that  the work wi l l  come to us.   And i t  was 

my understanding that  the whole reason why they purchased 

us was to manufacture these hul ls for them and there are 

numerous evidence at tached in my aff idavi t  where they 
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explained this  to  the Denel  board and the reason why they 

purchased. 

ADV KENNEDY SC:   Right .   Now… 

CHAIRPERSON:   Wait  – just  – I  am sorry wi l l  you just  pul l  

the microphone a l i t t le c loser  to you Dr Nel l .   The 

microphone can you pul l  i t  a  l i t t le c loser  to  you?  I  do not  

know whether the base moves or not .   Or you might  come a 

l i t t le c loser.   Ja.  

ADV KENNEDY SC:   Yes I  th ink he has to si t  forward I  am 

afraid.  10 

CHAIRPERSON:   Yes okay no that  is f ine.  

ADV KENNEDY SC:   Thank you.  

CHAIRPERSON:   Now when you are too far – speaking too 

far f rom i t .  

DR NELL:   Oh sorry.  

DR NELL:   I  do not  hear you as clear ly as I  would l ike to.    

ADV KENNEDY SC:   Thank you.   Now there is a reference in  

your aff idavi t  to Pamodzi  becoming involved,  who were they? 

DR NELL:   Pamodzi  was the 29% shareholder  in LMT 

Holdings.  20 

ADV KENNEDY SC:   And was there a reason why they were 

int roduced into the shareholding under the new deal? 

DR NELL:   Chai r  yes at  that  stage we requi red a BEE 

partner and we were qui te far advanced in negot iat ions wi th 

a partner.   But  we were requested by Denel  Land Systems to 
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evaluate Pamodzi  Investment Hold ings as our BE partner  

which eventual ly they became.  

ADV KENNEDY SC:   So you had been looking to br ing in a 

di fferent  ent i ty as your BBBEE partner who was that? 

DR NELL:   That  was correct  Chai r  they were cal led Beryl  

Capi tal .  

ADV KENNEDY SC:   And DLS then asked that  you look at  

Pamodzi  instead? 

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   Who at  Denel  asked you that? 10 

DR NELL:   Mr Stephan Burger requested us to meet wi th 

Pamodzi .  

ADV KENNEDY SC:   Right  and was the deal  u l t imately done 

with Pamodzi? 

DR NELL:   Ul t imately yes Chai r.  

ADV KENNEDY SC:   Yes.   Now there is  reference in your 

paragraph 8.7 to  Denel  DLS rather f rom the 28 t h June 

becoming involved in day to day management at  LMT 

through the Joint  Management agreement and – but  you 

remained on as CEO of  LMT at  that  stage? 20 

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   Before your la ter demot ion? 

DR NELL:   Yes correct .  

ADV KENNEDY SC:   R ight .   And you refer to DLS l imi t ing 

the decision making powers in what  sense? 
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DR NELL:   DLS supported us on our board and we could not  

real ly make decisions l ike we used to make in the past .   We 

had to run everything past  them which was part  of  the Joint  

Management provisions.  

ADV KENNEDY SC:   That  was what was agreed to between 

the part ies,  is that  r ight? 

DR NELL:   Yes that  is correct .  

ADV KENNEDY SC:   So you not  cr i t ic is ing this as being an 

improper interference or are you? 

DR NELL:   No I  do not .  10 

ADV KENNEDY SC:   Right .  And i t  seems to me that  i t  would 

make sense that  now that  Denel  or  DLS now has a major i ty  

shareholding they would take an act ive part  in the 

management and that  you the founding shareholders would 

no longer be able to operate completely f reely and on your 

devices,  is that  r ight? 

DR NELL:   But  Chair  at  th is stage i t  was not  yet  a 51% 

shareholding i t  was st i l l  the opt ion to purchase shareholding 

or  cont racts.   But  as part  of  the agreement they used to – 

they part ic ipated in our decisions which we accepted.  20 

ADV KENNEDY SC:   Right .  And then you set  out  f rom page 

23 at  the foot  to  the top of  page 25 paragraph 9 how the 

advanced payment was used.   Was this the R12.7 mi l l ion 

advanced payment? 

DR NELL:   That  is  correct  Chai r.  
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ADV KENNEDY SC:   And just  wi thout  going into the detai l  

that  your aff idavi t  sets out  just  in  a sentence or  two just  

summarise for  the benef i t  of  the Chair  what was i t  in  fact  

used for? 

DR NELL:   Chair  we had a – about R190 mi l l ion worth of  

contracts but  unfortunately not  suff ic ient  working capi tal  and 

we had some credi tors that  had to be paid.   So we used the 

advanced payment to set t le the credi tors and to unlock the 

value of  the cont racts that  we had in hand knowing very wel l  

that  we st i l l  need to complete the turrets and there is a 10 

presentat ion in my aff idavi t  where we state to Denel  in 

November 2010 that  we st i l l  need to f in ish the turrets or start  

wi th the turret  pro ject  that  was scheduled to  start  in  May – in  

March 2011.  

ADV KENNEDY SC:   Right  thank you.   Then i f  you would 

turn to page 25 you refer to the agreement wi th Pamodzi  

Investment Holdings and your aff idavi t  deals wi th Mr 

Burger ’s statement to you paragraph 10.5 about him want ing 

or Denel  want ing a di fferent  BBBEE partner you were going 

for Beryl  Capi tal  that  is referred to in 10.4 and then he then 20 

preferred Pamodzi .   What  did  you feel  about  th is  – this  

preference or requirement that  you should change your  

favoured BBBEE partner? 

DR NELL:   Chai r  i t  was st range at  that  stage but  we wanted 

the deal  to succeed and when we met wi th Pamodzi  the f i rst  
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t ime they seemed to be very competent  and knowledgeable 

partners into our business.  

ADV KENNEDY SC:   Now you then deal  on page 26 at  the 

foot  wi th a Malaysia turrets advanced payment – Malaysia 

LCT30 turrets.   LCT30 is what the technical  name for  the 

type of  turret  is that  r ight? 

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   Okay.   I  am just  s imply going to  refer to  

i t  as the Malaysia turrets.   And you got  an advanced payment 

for th is as wel l ,  is  that  r ight? 10 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   In the sum that  you indicate there of  

about  R5.7 mi l l ion.   What was the Malaysia business – what  

did that  involve?  Was that  – was that  a business deal  that  

you did wi th DLS or wi th – sorry that  LMT did wi th  DLS or  

who? 

DR NELL:   Yes correct  Chai r.  

ADV KENNEDY SC:   And so was DLS you say in 11.12 

received an order f rom Malaysia for turrets s imi lar  to the 

Hoefyster turrets to the value of  R3 bi l l ion,  is that  r ight? 20 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   And then were you then sub-contracted 

as i t  were at  LMT to supply these turrets for purposes of  the 

Malaysia deal? 

DR NELL:   Correct  Chai r.  
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ADV KENNEDY SC:   Right .   And so presumably that  would 

have had the pr ice determined in terms of  a cont ract  as to 

how much i t  was per  turret  or whatever  and when i t  would be 

paid,  is that  r ight? 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   And – so what was this advanced 

payment for? 

DR NELL:   The advanced payment was to start  product ion of  

these turrets but  they were delayed qui te  sign i f icant ly and 

they only started in around about 2013 i f  I  remember 10 

correct ly wi th that  speci f ic turret  project .   

ADV KENNEDY SC:   Right  thank you.   So were you – sorry 

you then say – you refer to emai l  correspondence in 

paragraphs 11.2 and 11.3 and then you refer in 11.4 to a 

disagreement between Pamodzi  and DLS that  – that  had to 

do wi th the fact  that  Pamodzi  only received 29 % of  LMT for  

the – for i ts investment of  R15 mi l l ion is that  how much 

Pamodzi  put  into the acquisi t ion of  their  shares? 

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   And they had only received 29% of  LMT 20 

that  was the shareholding correct? 

DR NELL:   Correct .  

ADV KENNEDY SC:   Whereas Denel  obtained 51% for only 

12.7 % - 12.7 mi l l ion and that  was then resolved.   Is that  – 

was there in fact  a disagreement that  was ul t imately  
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resolved? 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   Now you then refer to a let ter f rom DLS 

stated – f rom DLS to Pamodzi  stat ing future business 

operat ion – opportuni t ies wi th LMT and you refer  to the 

annexure.   I f  I  can take you please to that  annexure i t  is  

page 593 I  bel ieve.   In fact  I  am sorry Chair  I  th ink I  have 

got  the wrong reference.   May I  just  correct  that?  I t  is  in fact  

SN38 which we f ind at  page 600.   Is that  the let ter  that  is 

referred to in your  aff idavi t?  10 

DR NELL:   In my bundle i t  is on page 593.  

ADV KENNEDY SC:   I t  is in 593.   

DR NELL:   The le t ter.  

ADV KENNEDY SC:   So in fact  the or ig inal  reference I  had 

was correct .   Is that  the let ter that  you referr ing to where 

Denel  wrote to Pamodzi  to resolve the issue and refer to 

future business opportuni t ies? 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   Is that  the… 

CHAIRPERSON:   Is that  the one f rom Koenie Vos – that  is 20 

not  the one? 

ADV KENNEDY SC:   Is that  at… 

CHAIRPERSON:   I  am at  page 593 on Bundle 9 – Denel  

Bundle 9.  

ADV KENNEDY SC:   Yes that  is correct  Chai r.  
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CHAIRPERSON:   Yes.  

ADV KENNEDY SC:   So these are emai ls  dated the 27t h May 

2011.  

CHAIRPERSON:   Yes.  

ADV KENNEDY SC:   2011.  

CHAIRPERSON:   Yes that  is how i t  starts.  Am I  on the r ight  

page? 

ADV KENNEDY SC:   I  am sorry Chai r.  

CHAIRPERSON:   That  is how this page starts.   I  am 

checking whether I  am on the r ight  page as the two of  you.  10 

ADV KENNEDY SC:   Yes.   Yes I  understand that  that  is what 

the wi tness is di rect ing me to.  

CHAIRPERSON:   Okay no that  is al r ight  then.  

ADV KENNEDY SC:   So i t  is the emai l  of  27t h May 2011 

addressed f rom Koenie Vos is that  r ight? 

CHAIRPERSON:   To Stephan Nel .  

ADV KENNEDY SC:   Chai r  I  – the let ter that  was wr i t ten to  

Pamodzi  is on – in my bundle on page 593.  

ADV KENNEDY SC:   Yes.   And is that  the emai l  of  the 27t h 

May 2011? 20 

DR NELL:   No i t  is th is let ter.  

ADV KENNEDY SC:   I  cannot see f rom that  distance I  am 

afraid.   Oh I  th ink I  know what is happening.   I  th ink i t  is that  

you may be referr ing to – are you looking at  the page 

numbers on the r ight  hand side there? 
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DR NELL:   Yes.  

ADV KENNEDY SC:   Yes you looking at  the page number in  

red on the r ight  hand side you see that? 

DR NELL:   Okay I  am sorry then i t  is page 600 I  apologise.  

ADV KENNEDY SC:   So i t  is 600 yes.  

DR NELL:   I  apologise for that .  

ADV KENNEDY SC:   Thank you.   So i t  is the let ter f rom 

Denel  Land Systems – DLS from i ts  CEO Mr Burger and i t  is 

dated the 13t h is i t  of  June 2011? 

CHAIRPERSON:   I  th ink you have lost  me.  At  some stage I  10 

thought you and I  were on the same page.  I  th ink… 

ADV KENNEDY SC:   We were but  we have been directed to  

the… 

CHAIRPERSON:   I  th ink that  Denel  – Denel  has confused 

one of  us.  

DR NELL:   No I  apologise I  … 

CHAIRPERSON:   Okay let  us start  – let  us start  – at  some 

stage we were on the same page you and I  Mr Kennedy.  

ADV KENNEDY SC:   We were but  we were both… 

CHAIRPERSON:   At  page 593.  20 

ADV KENNEDY SC:   We were on the wrong page there.  

CHAIRPERSON:   Okay that  is what I  have not  been told.  

What is the r ight  page? 

ADV KENNEDY SC:   Yes the r ight  page is 600.  

CHAIRPERSON:   Okay.   In the same bundle? 
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ADV KENNEDY SC:   Yes Chai r.    

CHAIRPERSON:   Okay.  

ADV KENNEDY SC:   Just  so you understand how the 

problem arose and I  am not  cr i t ic is ing Dr Nel l  for th is i t  is  

confusing.  

CHAIRPERSON:   Ja.  

ADV KENNEDY SC:   He was referr ing to the page number in 

red on the top r ight  instead of… 

CHAIRPERSON:   Oh okay.  

ADV KENNEDY SC:   Which is why we went to a di fferent  – to 10 

593.  

CHAIRPERSON:   Yes okay al r ight .  

ADV KENNEDY SC:   Because we used the one on the lef t .  

CHAIRPERSON:   Okay we must just  use the black numbers 

Dr Nel l .    

ADV KENNEDY SC:   Yes thank you.  

CHAIRPERSON:   Ja for al l  pages – page numbers we just  

use the black ones.   Yes okay I  am there now.  

ADV KENNEDY SC:   Thank you Chai r.   So this is  a let ter 

f rom Mr Burger as CEO of  DLS 13t h June 2011.  Is that  r ight? 20 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   And i t  is addressed to Mr Ndaba Ntsele 

I  am af raid my copy is a bi t  d i ff icul t  to  -  is i t  Ntsele? 

DR NELL:   Ntsele.  

ADV KENNEDY SC:   Ntsele CEO of  Pamodzi .   And i t  says:  
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“Future LMT business and order  cover.   We as DLS would 

once again l ike to  express our appreciat ion for your posi t ive 

intent  dur ing the t ransact ion process and the last  discussion 

held on the 9 t h June.   Fol lowing your request  on the potent ia l  

business opportuni t ies f rom DLS to LMT we ant ic ipate that  

on Hoefyster and on other re lated business opportuni t ies the 

value of  th is to be in excess of  R1 bi l l ion over the next ten 

years.   We are also of  the opinion that  DLS wi l l  change the 

face of  LMT to be a renowned internat ional  business.   Hope 

this wi l l  endeavour to further st rengthen our current  business 10 

re lat ionship.”  

Now as I  understand your evidence Dr Nel l  th is  was sent  to 

Pamodzi  in  order to give some reassurance to Pamodzi  who 

were uncomfortable about why they only got  29% of  LMLT 

compared wi th  Denel  which got  far more 51% where i t  had 

put  in the R12.7 mi l l ion whereas Pamodzi  had put  R15 

mi l l ion but  got  less of  a shareholding.    

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   So this was an assurance given to 

Pamodzi .  20 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   D id you regard this as having any 

re levance to yourselves as LMT shareholders and di rectors? 

DR NELL:   Yes Chair  i t  looked extremely promising for us in  

the business wi th Denel  Land Systems.  
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ADV KENNEDY SC:   And you – sorry Mr Burger refers here 

to th is being so promising that  i t  would mean that  LMT would 

become a renowned internat ional  suppl ier.   Had you been 

supplying at  al l  in internat ional  market  pr ior to DLS and 

Pamodzi  taking shares in LMT? 

DR NELL:   Yes Chair  we have.  

ADV KENNEDY SC:   At  that  stage were you big or smal l  in 

the internat ional  market? 

DR NELL:   We were qui te big.   We were not  compared – not 

the same size as Denel  but  we – we had cl ients al l  over the 10 

world.  

ADV KENNEDY SC:   Did you understand this let ter f rom Mr 

Burger effect ively  to be saying whatever your current  – what 

your being LMT whatever the current  involvement of  LMT in  

the internat ional  market  might  be i t  would grow 

substant ia l ly? 

DR NELL:   I  d id Chai r.  

ADV KENNEDY SC:   Yes.   Now the – the ten – sorry I  beg 

your pardon yes the ten years would – the next  ten years 

there would be business more than R1 bi l l ion to LMT is that  20 

what you understood him to be saying? 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   Yes.   And r ight .   Then on page 28 of  

your aff idavi t  – just  go back to 28 please.   Then you refer to  

a purchase order  July 2011 that  fo l lowed just  a few weeks 
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af ter the let ter we have just  looked at  f rom Mr Burger  to  Mr 

Pamodzi ,  is that  r ight? 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   So a purchase order was then sent  by 

DLS and that  we see in paragraph 11.8 was for 8 AV8 turrets 

simi lar  to  the Hoefyster turrets related services such as 

t ransfer of  technology to Malaysia for  the total  pr ice of  R10 

mi l l ion and some rands wi th an advanced payment  provision 

of  5000 – sorry R5.7 mi l l ion approximately.   Was that  the 

Malaysia turrets t ransact ion that  we have looked at  al ready? 10 

DR NELL:   Yes Chai r.  

ADV KENNEDY SC:   And did you understand this to be as i t  

were the f i rst  of  a l ine of  orders that  you would have 

expected i f  Mr Burger ’s promise of  a lot  more business 

coming your way.   Is that  how you saw this? 

DR NELL:   I t  could be Chai r  yes.  

ADV KENNEDY SC:   R ight .   Now in paragraph 11.12 you 

refer to 2014 where you commissioned a report  f rom an 

independent project  management  expert  to invest igate 

projects LMT executed for DLS.  Why did you commission 20 

that  report? 

DR NELL:   Chai r  at  that  stage there was a number of 

al legat ions going around about the qual i ty of  our products 

and the work that  we do.   And i t  concerned me a lot  because 

at  that  stage we were del iver ing parts and components and 
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vehicles to cl ients l ike Mercedes Benz whose qual i ty pol icy 

is ext remely high.   And we commenced th is cont racted this 

company to evaluate al l  contracts between LMT and DLS to 

determine what is the reason for the unhappiness and the 

constant  blaming of  – on us about poor qual i ty and late 

del ivery etcetera.  

ADV KENNEDY SC:   Now apart  f rom the Malaysian contract  

that  we have just  had reference to were there other contracts 

and orders placed on LMT by DLS since you became part  

owned by DLS or the share opt ion k icked in? 10 

DR NELL:   Yes there were Chai r.  

ADV KENNEDY SC:   Right .   And so the complaints about  

performance were they related to qual i ty and t iming or  what  

were they speci f ical ly deal ing wi th? 

DR NELL:    Qual i ty and t iming Chai r  both.  

ADV KENNEDY SC:   Qual i ty and t iming.   Was there any 

val id i ty to those complaints? 

DR NELL:   Chai r  we do not  take the blame – we cannot take 

the blame for everything and the study f rom the independent 

contractor  c lear ly indicated mistakes that  were made on both 20 

sides.   Mr Drevin also the previous -  on– of  the previous 

Denel  wi tnesses indicated to that  some of  the drawings were 

not  up to date when they provided i t  to us for del ivery.   

Cl ient  furnished equipment was not  del ivered on t ime.  So 

there was mistakes on both sides.  
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ADV KENNEDY SC:   D id you do – so did the report  in  fact  

bear out  that  you could not  take al l  of  the blame for  delays 

and qual i ty issues? 

DR NELL:   Yes Chair  i t  does.  

ADV KENNEDY SC:   Did i t  b lame you at  al l  and do you 

blame yourselves at  a l l  for any part  of  the problems? 

DR NELL:   Yes Chair  we made our  mistakes.   We had our 

fa i r  share.  

ADV KENNEDY SC:   Right .   Now when – now that  DLS and 

Pamodzi  had shares in LMT and in fact  DLS had the major i ty  10 

shares – was i t  DLS or Denel  SOC? 

DR NELL:   Denel  the head off ice.  

ADV KENNEDY SC:   SOC Limited the head off ice.   Right .   

Now that  they had the 51% they in fact  part ic ipated as you 

have said in the board and the management of  LMT.  

DR NELL:   More in the board level  f rom Denel  at  head off ice 

yes.  

ADV KENNEDY SC:   So they at  that  stage d id not  have thei r  

own people in the management ranks i t  was at  board level .  

DR NELL:   No Chair  they only had the ir  people in the – on 20 

board level  not  on management level .   They d id provide us 

wi th a ret i red person that  assisted us but  I  had to retrench 

him in 2012 on – at  the request  of  Denel .  

ADV KENNEDY SC:   He was put  into the management was 

he into the staff  of  LMT as opposed to the board,  is that  
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r ight? 

DR NELL:   That  is  correct  Chai r  as a Genera l  Manager.  

ADV KENNEDY SC:   Right .   Now this report  that  came out  

that  –  that  conf i rmed that  many of  the problems that  had 

been raised were not  due to your own faul t .   Did you 

commission that  for  your own knowledge or  was that  for  

purposes of  providing i t  to Denel? 

DR NELL:   Chai r  we commissioned i t  to – for our own 

purposes and we also presented the resul t  of  the report  to  

our board and to the management of  Denel  Land Systems.  10 

ADV KENNEDY SC:   R ight  and why did you feel  i t  

appropriate to present  i t  to them – to Denel  both in the board 

and within their  own company? 

DR NELL:   Chai r  I  just  fe l t  that  al l  the al legat ions – the 

constant  al legat ions of  poor  qual i ty and late del ivery was 

unfounded and I  needed some independent cont ractor to 

check this out  for  us and make sure whether we are at  fau l t  

or not .  

ADV KENNEDY SC:   Now we have al ready seen reference to 

a t runnion cont ract .   You refer in paragraph 12 on page 29 to 20 

a cancel lat ion of  the or ig inal  t runnion cont ract .   And you 

refer to that  being terminated by mutual  consent in  

September 2012 at  the request  of  Mr Burger.  

DR NELL:   That  is  correct  Chai r.  

ADV KENNEDY SC:   Which contract  was that?  Was that  one 
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of  the contracts we have looked at  ear l ier? 

DR NELL:   Correct  Chai r.  

ADV KENNEDY SC:   Right .   And which one was that?  Was 

that  – when was that  concluded? 

DR NELL:   That  is  the 2010 cont ract  wi th the … 

ADV KENNEDY SC:   2010 cont ract  r ight .   And – r ight .   Now 

why did Mr Burger request  you to agree to cancel  that  

contract? 

DR NELL:   Chair  i t  is my opinion that  at  that  stage thei r  

design was not  yet  far advanced enough to cont inue wi th  10 

product ion and they in any case t ransferred or changed the 

pre-payment into equi ty shares.   So that  is my 

understanding.  

ADV KENNEDY SC:   Right .   And you agreed to that  for LMT 

that  cancel lat ion? 

DR NELL:   I  d id Chai r.  

ADV KENNEDY SC:   Why was that? 

DR NELL:   Because we knew at  that  stage that  they are not  

going ahead with  th is contract  and that  they changed the 

pre-payment into the equi ty shares.  20 

ADV KENNEDY SC:   Now you ment ioned to us in 

consul tat ion that  a reference to a suspensive condi t ion not  

being met.   What does that  relate to? 

DR NELL:   That  is the condi t ion that  i f  the contract  is  not  

awarded by Armscor to Denel  for phase 2 then the contract  
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wi l l  be [?] .  

ADV KENNEDY SC:   Yes now let  us be clear.  So was the 

cancel lat ion of  the t runnion cont ract  f rom 2010 that  was 

because of  lack of  progress on the Denel  s ide or  lack of  

progress on the LMT side? 

DR NELL:   No lack of  progress on the DLS side.  

ADV KENNEDY SC:   The DLS s ide.   I t  was not  raised for 

example that  you were in  breach of  the cont ract  or anything 

l ike that? 

DR NELL:   No Chai r.  10 

ADV KENNEDY SC:   Okay.   Now you then refer to Denel  

LMT loans in paragraph 13.   Just  sum up for us please in a 

couple of  sentences i f  you may what th is re lated to?  When i t  

took place,  what was involved? 

DR NELL:   Chair  around about 2019 we were involved in a 

shareholder meet ing and we came to know that  Denel  la id  

claim to loans that  were made to LMT to the va lue of  about  

R370 mi l l ion.   As shareholders we were not  aware of  that .   

We were never consul ted and Pamodzi  made – wrote a legal  

let ter in  response to Denel ’s c la im that  th is claim should be 20 

paid.  So we were not  aware of  th is huge amount  of  loans 

that  were made to LMT at  that  stage and i t  was ext remely 

st range that  such a big amount was provided to such a smal l  

company compared to the big Denel  Group.  

ADV KENNEDY SC :    Now you then at  page 30,  paragraph 
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13.5.   I t  refers again in the context  of  what happened in  

2019.   You refer seems by way of  background to what you 

ment ioned earl ier  which was the business rescue 

appl icat ion.   That  was brought in 2016.   Is that  correct? 

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    By yourselves as the founding 

shareholders of  LMT.  

DR NELL :    Chair,  a l l  the minori ty shareholders including 

Pamodzi .  

ADV KENNEDY SC :    Pamodzi  as wel l?  10 

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    And you indicate that :  

“Denel  opposed our business rescue appl icat ion on 

the basis that  Denel  wi l l  fund the business.”  

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    Right .   And were these loans that  were 

made, as referred to on pages 29 and 30 and fo l lowing,  were 

they part  of  what was then promised by Denel  in saying they 

were deposed the business rescue?  They were now going to  

be funding the LMT business? 20 

DR NELL :    That  is correct ,  Chai r.    

ADV KENNEDY SC :    Was this worth funding?  I  understand 

that  you were one of  the founding shareholders in LMT.  I t  

was your baby,  as i t  were,  and you had a vis ion for  i t .   But  

you already ment ioned that  there were some f inancia l  
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d i ff icul t ies at  an ear ly  stage before Denel  purchased the 

51%. 

 And then later,  i t  appears that  there were further 

f inancial  d i ff icul t ies.   Was this company,  LMT, in  fact  in  

ser ious f inancial  d i ff icul t ies when you appl ied for business 

rescue? 

DR NELL :    I t  was Chai r.   I t  re lated to the non-payment of  

one of  the biggest  c l ients we had at  that  stage.  

ADV KENNEDY SC :    Who was that? 

DR NELL :    I t  is a  company cal led SCC in the Middle East .  10 

ADV KENNEDY SC :    I  understand that  stands for what?  I t  

is a Saudi  company,  is i t?  

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    Just  te l l  the Chai r  p lease what i t  

stands for.  

DR NELL :    I t  is  a Securi ty Cont rol  Company f rom Saudi  

Arabia.  

ADV KENNEDY SC :    And they were not  paid? 

DR NELL :    They were not  paying us.  

ADV KENNEDY SC :    They were not  paying you.   Sorry,  yes.  20 

DR NELL :    Correct .  

ADV KENNEDY SC :    Yes.  

DR NELL :    They did not  pay our invoices in fu l l .  

ADV KENNEDY SC :    And were they ent i t led not  to pay you 

in fu l l?  
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DR NELL :    Chai r,  we wi l l  – that  is  something that  we st i l l  do 

not  know at  th is s tage.   There was a change of  management  

in that  company and they then required a 12 mi l l ion Dol lar  

guarantee f rom the major i ty shareholder,  Denel ,  at  that  stage 

which was not  part  of  the or ig inal  contract  which when we 

signed i t  wi th them.  So that  was the resul t .   They wanted 

this 12 mi l l ion Dol lar prepayment guarantee.  

ADV KENNEDY SC :    And then you refer to in paragraph 

13.6 to two loans whi le you were st i l l  CEO up to March 2016.   

And then you refer in 13.7 af ter your removal  of  CEO and 10 

then on the basis of  documents furn ished to you.   I t  appears 

that  further loans were made avai lable by Denel  to LMT.   

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    Was that  when Mr Johan Wessels f rom 

Denel  was seconded to LMT as CEO in your stead? 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    Right .   And then you refer to another 

agreement between Denel  and LMT.  I  do not  be l ieve we 

need to take you to that  Chai r.   But  what was the essence of  

that  agreement?  What was i ts  purpose?  Was i t  to make 20 

further loan f inancing avai lable or what? 

DR NELL :    That  was correct .   That  was between Denel  and 

LMT Product ,  the operat ing arm of  LMT.  

ADV KENNEDY SC :    Right .   And then there is a reference to 

a need in terms of  that  agreement for  f inancing to be appl ied 
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wi th the consent of  the shareholders.   And then you refer to 

a let ter of  demand having been sent  by Denel .   And there is  

a response f rom both Pamodzi  and the other LMT minori ty 

shareholders.   Would that  be yoursel f ,  you and your 

col league? 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    And you respond to that  let ter of  

demand.  What was the demand for? 

DR NELL :    The demand was f rom Denel  for the loan to be 

repaid Chai r.  10 

ADV KENNEDY SC :    And were they ent i t led to demand that? 

DR NELL :    We as the minori ty shareholders Chai r,  v iewed 

that  the correct  process was not  fo l lowed when the loans 

were made to LMT in accordance to the MOI of  the company.    

ADV KENNEDY SC :    And then in 13.11 you say i t  is unclear  

what the amount – what the money was used for.   And then 

you refer to LMT now being placed in business rescue on the 

4t h of  September 2019.   So you at tempted that  in 2016 but  

Denel  had opposed this,  saying that  i t  would provide loan 

f inancing.   Is that  correct? 20 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    I t  provided some loans but  in 

September 2019,  there was then an appl icat ion to the high 

court  for LMT to be placed under business rescue.  

DR NELL :    That  is correct ,  Chai r.  
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ADV KENNEDY SC :    Who appl ied for  that?  Was that  the – 

again the minori ty  shareholders such as yoursel f  or was that  

the LMT company i tsel f?  

DR NELL :    I t  was the LMT company i tsel f .  

ADV KENNEDY SC :    Including the directors who came from 

Denel  as the major i ty shareholder? 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    R ight .   And you say here that  the 

biggest  credi tor was Denel  wi th around – wi th the loan of  

approximately R 350 mi l l ion.   10 

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    So does that  re late to al l  the loans that  

were referred to ear l ier in your aff idavi t?  

DR NELL :    Only the loans that  was paid f rom roundabout 

2016.    

ADV KENNEDY SC :    I  see.   And then the business rescue 

plan was approved by the credi tors of  LMT on the 

30t h of  October 2019 and that  ind icates that  Denel  would 

receive one cent  in rand? 

DR NELL :    Correct ,  Chai r.  20 

ADV KENNEDY SC :    Right .   Why did i t  get  to th is di re 

si tuat ion at  LMT? 

DR NELL :    Chair,  I  imagine i t  was because the funding 

that . . .   We actual ly t r ied to obtain external  shareholders to  

fund the business for equi ty f inance but  that  was always 
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opposed because of  PFMA Regulat ions by Denel .    

 And we had var ious shareholders,  potent ia l  investors to  

the business that  could provide suff ic ient  cash wi th  proof  of 

funds to save this business.   That  was always opposed by 

Denel .   And at  the end,  I  th ink,  Denel  also just  ran out  of  

money and could not  run the business.   

ADV KENNEDY SC :    Now in your concluding paragraph on 

page 32,  you say you did not  personal ly benef i t  f rom the 

acquisi t ion by Denel  of  LMT shares.   Why was that?  Did you 

not  sel l  the shares in  LMT to Denel  in order to  benef i t  10 

yourselves as shareholders? 

DR NELL :    Correct ,  Chai r.   But  we were only paid a hundred 

rand or something l ike that  for the shares.  

ADV KENNEDY SC :    For the shares? 

DR NELL :    Correct .  

ADV KENNEDY SC :    And presumable you would have 

ant ic ipated that  i f  the business had grown part icular ly wi th  

the large volume of  business that  Denel  was promis ing that  

your shares would then ref lect  that  success in due course.  

DR NELL :    Correct ,  Chai r.  20 

ADV KENNEDY SC :    And your shares themselves would be 

worth more and you would presumable be paid out  in  

div idends substant ia l  amounts.  

DR NELL :    Correct ,  Chai r.   The company was worth 

R 200 mi l l ion in about  2016. 
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ADV KENNEDY SC :    In 2016? 

DR NELL :    Yes.  

ADV KENNEDY SC :    At  the t ime that  the shares were 

bought by Denel? 

DR NELL :    Ja,  when the shares were bought,  we evaluated 

the company for capi ta l  at  R 65 mi l l ion.    

ADV KENNEDY SC :    Right .   And at  the stage that  i t  was 

closed under business rescue,  what  was i t  worth then? 

DR NELL :    I  th ink the l iabi l i t ies exceeded the assets to such 

an extent  that  the company was worth nothing.  10 

ADV KENNEDY SC :    The shares themselves were 

. . . [ intervenes]   

DR NELL :    Ja,  the shares also.  

ADV KENNEDY SC :    Yes.   So does that  explain why you st i l l  

have the shares? 

DR NELL :    Yes.  

ADV KENNEDY SC :    In LMT? 

DR NELL :    Yes.  

ADV KENNEDY SC :    Yes.   Now I  would l ike to take you to a 

passage which I  would l ike you to explain please to the Chair  20 

so that  he can understand what you say.   I t  is the middle 

paragraph,  the second paragraph on page 32.    

“A ye l low carrot  was dangled in f ront  of  our noses in  

that  LMT would become part  of  Denel  and therefore 

a preferred in-house suppl ier resul t ing in our dream 
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being real ised.   

The opposi te took place.    

The prepayments resul ted in 51% shareholding into 

Denel  way below the market  value of  the shares  

Our shareholding was di luted.    

We lost  cont rol  of  our company.    

I  was replaced as CEO and later resigned and with 

the new management  of  LMT,  drove the company 

into the ground resul t ing in LMT products now being 

in business rescue, LMT Holdings to fo l low soon 10 

af ter. ”  

 Now when you resigned f rom LMT - just  remind us when 

that  took place? 

DR NELL :    September 2016 Chai r.  

ADV KENNEDY SC :    And were you alone in res igning as a 

member of  the Management Team at  LMT? 

DR NELL :    Chai r,  no.   Fel low shareholders resigned as wel l .  

ADV KENNEDY SC :    Right .   Is  there anything that  you 

would want to add to what we have just  deal t  wi th  in th is  

aff idavi t  Dr Nel l  before we move to the next  aff idavi t?  20 

DR NELL :    No,  nothing Chai r.   

ADV KENNEDY SC :    Right .   Thank you.   Chai r,  i f  I  might  

just  have a moment? 

CHAIRPERSON :    [No audible reply]   

ADV KENNEDY SC :    That  br ings us then,  Dr Nel l ,  to  Bundle 
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10.   

CHAIRPERSON :    Before you go to  Bundle 10 Mr Kennedy.   

Let  us take a shor t  ad journment.  

ADV KENNEDY SC :    As you please Chai r.  

CHAIRPERSON :    We adjourn.  

INQUIRY ADJOURNS FOR A SHORT BREAK :  

INQUIRY RESUMES :    

CHAIRPERSON :    Okay let  us proceed.  

ADV KENNEDY SC :    Thank you,  Chai r.   We are now in 

Bundle 10 and we would l ike to deal  wi th Exhibi t  W24.2 f rom 10 

page 7.  

CHAIRPERSON :    Yes.   

DR NELL :    Now Dr Nel l ,  you again in the aff idavi t  set  out  

the same background you gave previously about your  

professional  qual i f icat ions,  et  cetera.   But  i f  I  can then get  to 

the substance of  your aff idavi t  f rom page 12.    

 You deal  wi th LMT’s relat ionship wi th Patr ia.   Is there 

anything here that  you have added that  you need to draw to 

the at tent ion of  the. . .   I  am sorry.   I  am looking at  the wrong 

page.  May I  just  have a moment,  Chair? 20 

CHAIRPERSON :    [No audible reply]   

ADV KENNEDY SC :    I f  you refer to  page 11,  you seem again 

to deal  wi th relat ionship between LMT and Pat r ia.   Why d id 

you provide these detai ls wi l l  you appear to al ready have 

deal t  wi th,  at  least  some of  the deta i ls in the f i rst  aff idavi t?  
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DR NELL :    Chai r,  Just  for the sake of  complete this added i t  

in th is aff idavi t  as wel l .  

ADV KENNEDY SC :    R ight .   Thank you.   then we come to a 

new topic at  page 13,  paragraph 6 which is CSIR landmine 

tests on the Patr ia AMV.  Now we have al ready looked at  

6621 which is then corrected and your correct ion that  you 

put  on the record here and ref lected in your th i rd aff idavi t  

says that  to the effect  that  there were tests conducted by 

CSIR under contract  f rom - not  f rom LMT but  Armscor.  

DR NELL :    Correct ,  Chai r.  10 

ADV KENNEDY SC :    What were these tests for? 

DR NELL :    Chai r,  Armscor p laced a cont ract  on the CSIR to 

evaluate the land mine protect ion of  al l  the contenders of  

Project  Hoefyster.   And at  that  stage,  they invi ted us as one 

of  the contenders.   I  th ink the only contender at  that  s tage to 

prove or to demonst rate our landmine protect ion to them.  

ADV KENNEDY SC :    And was that  in terms of  speci f ic 

speci f icat ions? 

DR NELL :    Correct ,  Chai r.   i t  was done in accordance with  

. . . [ indist inct ]  and al l  spec RSA Mi l l  Standard 37.   [Speaker is  20 

not  c lear]    

ADV KENNEDY SC :    Now have you heard the evidence of  

Mr Nalepe(?) and Mr Nkosi  in relat ion to landmine. . .   Sorry,  

sorry.   In re lat ion to speci f icat ions and basel ines,  etcetera? 

DR NELL :    Correct ,  Chai r.  
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ADV KENNEDY SC :    And d id you hear the ev idence that  

was given in relat ion to cr i t ic ism of  the land mine tests that 

were undertaken by the CSIR on your vehicles? 

DR NELL :    I  heard Chai r.   

ADV KENNEDY SC :    What do you say about that?  

DR NELL :    Chai r  . . . [ intervenes]   

ADV KENNEDY SC :    I  am so sorry.   I f  I  might  just  put  a very 

br ief  summary to you?  In essence what appears to be at  the 

heart  of  the concerns raised by the wi tness,  seems to be 

this.    10 

 That  LMT’s vehic le that  was sent  for tests,  had to  be 

tested on a broad range of  speci f icat ions that  were la id down 

in terms of  the South Afr ican Nat ional  Defence Force’s own 

speci f icat ions that  required strength of  the vehicle in var ious 

respects to ensure ul t imately the safety of  the men of  women 

who would serve as sold iers on behal f  of  the nat ion.    

 And the concern that  was expressed was that  the f i rst  

test  was fai led miserable by LMT.  Is that  correct? 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    Yes.   And can you tel l  the Chai r  p lease 20 

why i t  fa i led so miserable? 

DR NELL :    Chai r,  there were two test  ser ies and each test  

ser ies consisted of  two tests,  wheel  detonat ion and the 

bel ly(?) detonat ion.   The bel ly  detonat ion was passed 

successful ly.   Oh, the wheel  detonat ion.    
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 The bel ly detonat ion fai led and the reason why i t  fa i led,  

I  can at t r ibute i t  to the use of  Armscor because Armscor very 

clever ly placed the mine as required by RSA Mi l l  S tandard 

37 in the weakest  posi t ion on the vehicle.    

 I t  was missed by us.   We did al l  the previous tests where 

i t  actual ly passed this on our own.  And then Armscor placed 

the mining at  such a place which was the weakest  posi t ion 

as requi red by the standard and that  is why we fai led.   

ADV KENNEDY SC :    So they test  the what?  The mine? 

DR NELL :    The mine,  ja.   The test  mine.  10 

ADV KENNEDY SC :    The test  mines.   So the vehic le was 

requi red to be placed over a landmine or something s imi lar.  

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    Was i t  to dr ive over i t  or s imply have 

something explode under i t  whi le i t  was immobi le? 

DR NELL :    Whi le  i t  was immobi le Chai r.  

ADV KENNEDY SC :    Immobi le? 

DR NELL :    Immobi le.  

ADV KENNEDY SC :    Yes.   And are you saying that  Armscor 

did something wrong in placing i t  at  a part icular posi t ion? 20 

DR NELL :    No,  Chai r.   I  actual ly say they did the r ight  th ing.   

I t  shows the exper ience f rom Armscor to place the mine in  

such a posi t ion which was overlooked by us.    

ADV KENNEDY SC :    Presumable a landmine can be 

t r iggered in a whole range of  di fferent  spots.  
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DR NELL :    Correct ,  Chai r.   The standard requi res that  you 

place the mine in  such a posi t ion which is the worst  place 

f rom a survivabi l i ty point  of  v iew.  

ADV KENNEDY SC :    Yes.   So that  you can see,  not  what 

would happen to the occupants of  the armoured vehicle i f  the 

landmine was t r iggered at  a relat ively harmless place but  at  

the worse place.  

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    Yes.   Now you say that  Armscor placed 

the mine at  the r ight  p lace.  10 

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    So why was this a fai lure?  Why did 

your vehicle not  comply wi th i t?  

DR NELL :    Chai r,  the vehicle that  we tested was provided to 

us by But ler and Fin land and i t  was an amphibious vehicle, 

which means that  i t  could swim.  And the posi t ion where they 

placed the mine was r ight  below the bold(?) pump(?).  

ADV KENNEDY SC :    Bold out? 

DR NELL :    Bold pump is  the pump that  pumps the water out  

of  the vehicle  whi lst  i t  is swimming.   The vehic les of  the 20 

South Af r ican Army wi l l  not  – i t  is not  amphib ious and 

therefore wi l l  not  be using this  bold pump posi t ion.   We later 

repeated the test  at  the same posi t ion but  I  am sure you are 

going to ask that  quest ion.  

ADV KENNEDY SC :    Ja,  I  wi l l  get  to that  but  let  us just  deal  
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wi th the f i rst  quest ion now.  

CHAIRPERSON :    But  is the posi t ion that  you accept .   You 

do not  cr i t ic ise anybody for that  fa i lure of  the test? 

DR NELL :    I  do not  cr i t ic ise anybody Chai r.  

CHAIRPERSON :    Yes,  okay.  

ADV KENNEDY SC :    But  may I  ask you?  From LMT’s point  

of  v iew, why was an amphib ious vehicle used for purpose of  

the test  i f  in fact  that  was not  the type of  vehicle that  would 

be suppl ied to the South Af r ican Nat ional  Defence Force? 

DR NELL :    Chai r,  that  was the vehicle that  was suppl ied to  10 

us by Pat r ia to be modif ied to comply wi th the requi rements 

of  the South Afr ican Army.  

ADV KENNEDY SC :    So i f  they had given you some other 

requi rement,  you would have compl ied wi th that  other 

requi rement which might  have avoided the problem? 

DR NELL :    Yes,  Chai r.   We wi l l .  

ADV KENNEDY SC :    But  can I  ask you Dr Nel l?  I t  sounds 

l ike this was a mission was inevi table going to fa i l .   Why did 

you not  say to Armscor but  why must  we – or the defence 

force for that  matter – why must  we put  in an amphibian 20 

vehicle which wi l l  not  have the same safety standards as the 

vehicle we are going to provide?  I t  is go ing to be a waste of  

t ime.  

DR NELL :    Chair,  i t  was. . .   I  th ink we thought that  the 

vehicle wi l l  st i l l  go through a number of  developments and 
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the test  that  we had done was based on that  speci f ic  vehicle 

conf igurat ion only.   Both formal and informal documentat ion 

f rom Armscor stated clear ly that  further tests wi l l  be done 

later on.  

ADV KENNEDY SC :    Now you had cr i t ic ised. . .   I  th ink i t  was 

Mr Nkosi  who cr i t ic ised LMT and how i t  managed to get  the 

second test  done.   Let  us deal  wi th the second test .   You 

have heard the ev idence about that  and his cr i t ic ism.   

DR NELL :    I  d id Chai r.  

ADV KENNEDY SC :    Right .   And h is cr i t ic ism clear ly 10 

seemed to imply that  what was being done was that  LMT was 

effect ive ly wood-winking the process which should have 

gone for a second test  in the f i rst  p lace because i f  i t  fa i led 

the f i rst  stage,  you should not  be al lowed to go through to 

the second stage.  

DR NELL :    I  total ly disagree Chai r.  

ADV KENNEDY SC :    Why is that? 

DR NELL :    Af ter  the fai lure of  the f i rst  test  which was paid 

for  by Armscor.   Armscor informed us that  they need to gain 

conf idence in  us and that  speci f ic emai l  is  in my bundle 20 

where they say that  we need to repeat  the test  at  our own 

cost  to show them that  we can actual ly do this.    

 I t  was cr i t ical  to complete the test  as soon as possible 

because we were close to the award of  the tender and we 

need to show our  cl ient ,  Patr ia,  as wel l  as Armscor that  th is  
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vehicle can actual ly comply wi th what we stated i t  can do.    

ADV KENNEDY SC :    Did you explain to Armscor that  the 

reason why you had fai led the f i rst  test  so miserable was 

because you were requi red to put  an amphibian vehicle 

which proved to be vulnerable even though you thought  

or ig inal ly that  i t  would pass the test  okay?   

 Did you explain to Armscor that  actual ly i t  is  not  real ly  

our faul t?   

 I t  is because of  the fact  that  we were told put  in the 

amphibian vehicle and we did and the amphibian vehicle 10 

fai led,  not  because we do not  know how to make such a 

vehicle but  because the design of  i t  is such that  there is a  

vulnerable point? 

DR NELL :    Chai r,  the reason for the fa i lure was very wel l  

descr ibed to Armscor in both a report  and in a presentat ion 

that  was given to them before we d id the second test .    

ADV KENNEDY SC :    So then,  what  I  am real ly leading to is,  

why would i t   make sense for Armscor to say we need to gain 

conf idence in  your product  because of  the f ist  fa i lure i f  you 

present  – i f  you did in a presentat ion,  explained to them 20 

what had happened?  Why were they lacking conf idence? 

DR NELL :    I  th ink they needed to be shown a real  test ,  not 

type of  study.   That  is why we did the second test .   

ADV KENNEDY SC :    And what was the outcome of  the 

second test? 
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DR NELL :    We passed the second test .   And I  would l ike,  for  

c lar i ty Chai r,  to state that  i t  was not  a cut  and paste exerc ise 

that  was in the test imony of  Mr Nkosi .   We went through a 

detai led engineer ing process which involved a lot  of  tests 

and simulat ions before we did the change onto the vehicle.   

And al l  that  informat ion was provided to Armscor as part  of  

the pre-test  evaluat ion.  

ADV KENNEDY SC :    So this was . . . [ intervenes]   

CHAIRPERSON :    I  am sorry.  

ADV KENNEDY SC :    Sorry,  Chai r.  10 

CHAIRPERSON :    The second test ,  was i t  effect ively the 

same test  that  you had fai led before as a f i rst  test  but  the 

di fference is that  s ince the f i rst  test  you had f ixed the 

problem or did you br ing in a di fferent  type of  vehic le for the 

second test? 

DR NELL :    Chai r,  i t  was exact ly the same vehicle.  

CHAIRPERSON :    Yes.  

DR NELL :    We just  rect i f ied the mistake.  

CHAIRPERSON :    You rect i f ied the mistake? 

DR NELL :    Correct .  20 

CHAIRPERSON :    Wel l . . .   So i f  that  – i f  you – i f  i t  was the 

same vehicle  but  you rect i f ied the mistake,  then your ear l ier  

evidence that  the problem was the type of  vehic le,  the 

problem that  led to the dismissal  fa i lure of  the f i rst  test ,  i t  

was the type of  vehicle,  then i t  cannot be r ight .    
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 That  evidence cannot be r ight  because i t  means there 

was simply a problem in that  vehic le.   I t  was not  the type of  

vehicle that  was a problem.  Once you had f ixed the 

problem, you passed the test  wi th the same vehicle.  

DR NELL :    Correct ,  Chai r.   We removed the bold pump that  

was not  to be f i t ted onto South Af r ican vehicles.  

CHAIRPERSON :    Yes.  

DR NELL :    But  then i t  became the vehicle that  was 

supposed to go in to product ion.  

CHAIRPERSON :    Yes,  but  am I  correct  to have understood 10 

your evidence ear l ier to  have said,  the problem was the type 

of  vehicle  that  you had used?  Did I  understand your 

evidence correct ly  ear l ier? 

DR NELL :    Ja,  that  speci f ic  vehicle was an amphibious 

conf igurat ion.  

CHAIRPERSON :    Ja.  

DR NELL :    But  we removed the propel lers and a l l  these 

things that  made i t  amphib ious but  the bot tom part  where 

that  bol t  pump was f i t ted in,  we lef t  out .  

CHAIRPERSON :    Okay.  20 

DR NELL :    I t  was taken outside.    

CHAIRPERSON :    Okay.  

ADV KENNEDY SC :    So you say i t  was a mistake on your 

side? 

DR NELL :    Correct .  
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ADV KENNEDY SC :    Right .   So there can be no cause for  

complaint  and you have not  in fact  raised a complaint  about  

the fact  that  you – that  there was a dismal fa i lure on the f i rst  

– at  the f i rst  test .  

DR NELL :    Yes,  that  is correct .  

ADV KENNEDY SC :    Right .   And i t  seems to make sense in 

the l ight  of  what you have just  said that  Armscor st i l l  needed 

to be persuaded through a second test  that  they could have 

conf idence in your vehicle.  

DR NELL :    Correct ,  Chai r.  10 

ADV KENNEDY SC :    The vehicle that  you submit ted for the 

second test ,  was that  a no-amphibious vehicle completely?  

Was i t  a di fferent  design?  Or was i t  s imply what had been 

the amphibian vehicle was just  a  few things added or  a few 

things taken out? 

DR NELL :    Chai r,  i t  was exact ly the same vehic le  that  was 

used in the previous test .   We just  rect i f ied the mistake by 

changing the f loor  and going through var ious engineering 

studies to make sure that  i t  d id not  expect  the same or did 

not  – wi l l  not  get  the same as previously.  20 

CHAIRPERSON :    So I  take i t  that  you would agree – you 

would then concede that  the dismal fa i lure was wel l  

deserved by LMT because i t  was your mistake? 

DR NELL :    Ja,  ja .  

CHAIRPERSON :    Yes,  ja.  
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DR NELL :    Yes.  

CHAIRPERSON :    Okay.   No,  I  just  wanted to make sure that  

whatever cr i t ic ism may be level led at  LMT or is level led at  

LMT, we know that  you accept  that .   You are not  saying that  

the cr i t ic ism was unfai r.   That  is not  what you are saying.  

DR NELL :    No.  

CHAIRPERSON :    You accept  that  i t  was a mistake on your  

part  and then you rect i f ied i t  and then you passed the 

second test .  

DR NELL :    That  is correct ,  Chai r.  10 

CHAIRPERSON :    Okay.  

ADV KENNEDY SC :    Chai r,  may I  cont inue? 

CHAIRPERSON :    [No audible reply]   

ADV KENNEDY SC :    Thank you.   Dr Nel l ,  you were further 

cr i t ic ised by Mr Nkosi  in his evidence that  you should not  

have actual ly proceeded to the second test  at  a l l .   I f  you get  

i t  wrong the f i rst  t ime, then you cannot proceed to a second 

test  in his view as to how the system should work.    

DR NELL :    Chai r,  my response to that  is,  that  anybody can 

ask the CSIR to cert i fy or test  their  vehicle for landmine 20 

protect ion.   This is what they do and this is  what  we did.   We 

requested them.  We placed an order on them to redo the 

test  for us at  the request  of  Armscor to show conf idence in  

them again.   And I  do not  th ink that  – that  is unfa i r.   

CHAIRPERSON :    I  am sorry.  
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ADV KENNEDY SC :    So the f i rst  test  . . . [ intervenes]   

CHAIRPERSON :    On a l ighter note,  I  guess Mr Kennedy you 

fai l  the exam or you get  yoursel f  and then you pass.   Maybe 

that  was the problem.  [ laughing]  

ADV KENNEDY SC :    Yes.    

CHAIRPERSON :    [ laughing]  

ADV KENNEDY SC :    Dr Nel l .   So the f i rst  test  was paid for  

by Armscor.  

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    And that  was the fai lure.   And so they 10 

then sa id you should proceed i f  you want to persuade them 

that  you have actual ly got  the abi l i ty to f ix  the problem to go 

through a second test  af ter  you made the modif icat ions and 

this t ime the test  would have to be paid for,  a l though 

requested by them, at  your expense.  

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    Yes.    

DR NELL :    We paid for i t  and we requested the test  to be 

conducted.    

ADV KENNEDY SC :    Yes.   I t  seems to be Mr Nkosi ’s 20 

al legat ion or suggest ion that  something sneaky was done 

here by LMT to do something improper by get t ing a second 

test  even i f  i t  was at  your own cost .  

DR NELL :    Chai r,  I  deny that .   As I  say,  anybody can go and 

rewri te the exam i f  you do i t  – i f  you wr i te the correct  exam 
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paper.   So CSIR is there for anybody to come and do tests.   

They would requi re Armscor to ver i fy that  the test  is done 

correct ly and this is what we have done.  

CHAIRPERSON :    Of  course,  i t  depends whether the ru les or  

the regulat ions of  pol ic ies permit  the rewri t ing.   Permit  doing 

the second test  when you fai led the f i rst  test .   I f  they do not  

permit  i t ,  then i t  would not  be r ight  i f  somebody has fai led to  

let  them do i t .    

 I t  may wel l  be that  in a certain si tuat ion,  i t  can be said:   

Wel l ,  you cannot do the second test .   You wi l l  have to wai t  10 

for the next  round of  test  or someth ing.    

 I  mean, I  do not  know the deta i ls but  i t  would depend on 

the rules.   I f  the rules or pol ic ies permit  do ing a second test  

when you have fa i led the f i rst  one,  that  is f ine but  i f  they do 

not  permit  then i t  would not  be f ine.    

 But  i t  just  depends on whether there are rules deal ing 

wi th that  or not .   

DR NELL :    Chai r,  I  am not  aware of  any such pol icy.  

CHAIRPERSON :    Yes.   The redoing of  tests or doing second 

tests.   In your experience,  have that  been – had that  been 20 

al lowed to other people before or you do not  know? 

DR NELL :    Yes,  Chair  we fai led and other companies fai led 

tests many t imes.    

CHAIRPERSON :    Ja and you were al lowed to repeat? 

DR NELL :    You have to pass the test .  
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CHAIRPERSON :    Yes,  okay.   Mr Kennedy.  

ADV KENNEDY SC :    Thank you,  Chai r.   Then a further  

cr i t ic ism was raised by Mr Nkosi  and that  is that  is that  the 

test ,  both the f i rs t  and the second,  only tested your  vehicle 

for certa in aspects but  not  others.   

DR NELL :    Chai r,  we – the test  was conducted exact ly as 

requi red by RSA Mi l l  Standard 37.   We provided the 

informat ion that  was required.   CSIR came to inspect  the 

vehicle.   They gave us an inspect ion l ist  which we did.    

 We fol lowed then al l  the requirements and we provided 10 

al l  the informat ion as required by RSA Mi l l  Standard 37.    

 And i f  I  may?  You have to do things to pass such a test .   

You need to survive the in jury cr i ter ia which we did.   And you 

need to provide the repairabi l i ty of  the vehicle af ter the 

detonat ion.    

 And in both these cases for the second test ,  we provided 

this in a form of  a  report  which was dist r ibuted to  Armscor.    

ADV KENNEDY SC :    Now is there anything you want  to add 

on the CSIR test  or can we move on? 

DR NELL :    I  have nothing to add.   Thank you,  Chai r.    20 

ADV KENNEDY SC :    R ight .   Thank you.   You deal  in  

paragraph 7 on page 15 wi th delays in f inal is ing the 

plat form, the hul ls  procurement process.   Just  sum up for the 

Chair  p lease what  your evidence is in relat ion to the delays.  

DR NELL :    Chai r,  we were required to provide what  we cal l  
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wrong pr ices or rough order of  magni tude pr ices by DTLS in 

2012.   And we were again requi red to provide updated pr ices 

in 2014.   I  th ink the reason for that  was that  the development 

of  the project  or the vehic le at  that  stage did not  proceed as 

i t  was thought i t  would and therefore there was a delay in 

the whole process.  

ADV KENNEDY SC :    May we now proceed with your  sect ion 

deal ing wi th the acquisi t ion of  LMT by Denel  on page 16,  

paragraph 8.   That  relates to the same issues that  we have 

deal t  wi th  before but  here you f lesh out  some addi t ional  10 

detai ls.   Is that  r ight? 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    I  would just  l ike to refer you to one i f  I  

may.   At  8.4,  you refer to a pre-statement by Mr Saloojee the 

CEO of  Denel  at  the AADD 2012 Show.  And i f  I  can just  read 

into the record what he said:  

“Our acquisi t ion (meaning Denel ’s  acquisi t ion) of  

LMT (meaning the major i ty shareholding) means that  

we wi l l  in future be able to manufacture and supply 

through l i fe support  for the complete badger local ly  20 

wi th LMT responsible for the vehicle and tarot  hul ls  

and DLS providing system integrat ion.”  

 Now Mr Saloojee has told us and gave evidence to th is  

effect  that  when he made the statement,  i t  was short ly af ter  

he became Group CEO.  The actual  decision to acquire a 
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stake in LMT was taken by his predecessors before he jo ined 

Denel .   Do you conf i rm that? 

DR NELL :    I  conf i rm.  

ADV KENNEDY SC :    Yes.   But  he says that  he never had an 

intent ion to exclude LMT and intended to honour th is 

statement.   Was this a further assurance that  you received 

this t ime in publ ic  that  Denel  would channel  a lot  of  business 

to LMT? 

DR NELL :    Especial ly the Hoefyster Hul l  Manufacture,  

Chai r.  10 

ADV KENNEDY SC :    Yes.   But  can I  ask you this?  Was that  

– was this  – that  was surely not  a guarantee that  Denel  

would always give i ts business to  LMT even though i t  was 

now going to be in-house,  as i t  were?   

 Surely,  i f  you were producing an i tem that  was not  of  

good qual i ty that ,  for example,  d id not  have the correct  

safety standards or that  you were going to  cost  Denel  a 

great  deal  more.    

 Would you accept  that  Denel  would not  then have to 

procure such i tems f rom you in those ci rcumstances i f  i t  20 

could get  a bet ter,  safe and/or cheaper product  f rom other  

sources? 

DR NELL :    Chai r,  I  concede but  then we should just  now 

about thei r  concerns about safety and qual i ty and the 

problems that  they raised.    
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ADV KENNEDY SC :    Yes.   Now may we then turn on page 

17 to the 2012 quotat ion process.   This is for the plat form, 

Hul ls Contract .   That  was the 212 or ig inal ly,  was i t?  

DR NELL :    That  is correct ,  Chai r.   And I  would l ike to again 

state,  these were wrong pr ices that  was acquired.   In other 

words,  rough order of  magni tude.   I t  was not  f ixed or f i rm 

pr ices.   I t  was just  to give them an idea of  how much these 

vehicles wi l l  cost  to manufacture.  

ADV KENNEDY SC :    Yes.   And is that  the – so there were 

three f i rms that  were approached for quotat ions.  You being 10 

the one,  VR Laser  being the other and I  th ink the thi rd ent i ty  

was DMD. 

DR NELL :    Chai r,  at  that  stage,  we were not  aware of  other  

compet i tors.   

ADV KENNEDY SC :    Yes.   How d id you become aware of  

the fact  that  other  compet i tors had been asked to put  in 

quotes,  to part ic ipate in a compet i t ive process against  LMT? 

DR NELL :    Chai r,  there were a number of  rumours going 

around but  I  th ink i t  was an honest  mistake by 

Mr Van den Heever who also gave test imony here.    20 

 He sent  an emai l  and i f  you read through the emai l  t ra in  

below, he said that  VR Laser is also being evaluated or wi l l  

a lso be vis i ted by Patr ia.   That  was an absolutely  honest  

mistake f rom him and this is how we real ly conf i rmed that  

th ings are going to other suppl iers as wel l .  
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ADV KENNEDY SC :    Yes.   Is that  the. . .   Is that  the emai l  

that  you refer to in paragraph 10.1 on page 18? 

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    And 10.2.  

DR NELL :    [No audible reply]   

ADV KENNEDY SC :    Now whether or not  Mr Van den Heever 

was making a mistake and whether i t  was an honest  mistake 

or  whatever,  i t  is not  my part icular focus for present  

purposes.   Did i t  come as a surpr ise to you that  VR Laser 

had been asked to compete wi th you as wel l  as another 10 

compet i tor? 

DR NELL :    Yes,  Chair  i t  d id come as a surpr ise to us.  

ADV KENNEDY SC :    Why was that  a surpr ise to you?  Is i t  

not  important  that  a state ent i ty l ike Denel  should be 

fol lowing a compet i t ive process? 

DR NELL :    I t  is important  for them to fol low.  Just  in form us 

about th is change in the process.   Af ter everybody make 

promises to us that  th is wi l l  be work that  wi l l  be coming to 

your side.    

ADV KENNEDY SC :    Now you referred also to the Pat r ia 20 

si te inspect ion vis i t ,  the heading at  paragraph 10.   Just  te l l  

us in a sentence or two what that  relates to and why i t  is 

s igni f icant  in respect  of  the quotat ions submit ted by VR 

Laser? 

DR NELL :    Chai r,  as have been ment ioned previously.   We 
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have been working wi th Pat r ia  since 2004.  So Patr ia knew 

our capabi l i t ies.   They knew what we were busy doing.   They 

knew how we do things in the business because we have 

been working for ten years already.    

 And then we got  a let ter to say that  they are coming to 

inspect  our premises and the way we work.   And they have 

been on si te permanent ly for almost  ten years.   So they 

know exact ly how we work.   So they came to vis i t  us.    

 We did not  real ly  know exact ly why.   The purpose was 

stated in the emai l  to check out  capabi l i t ies and things that  10 

we can do.   So.    

 But  later on we learnt  that  there was an ext remely 

negat ive report  that  was publ ished by Pat r ia.   That  report  

was never given to us.   We never had access to that   I f  we 

had access to that  report  we would have made the necessary 

changes immediately to rect i fy the mistakes.    

ADV KENNEDY SC :    You would not  have asked Pat r ia to  

rewri te i ts report?  You would rather to t ry do changes to the 

vehicle so that  they could then re- inspect  i t  and then be 

sat isf ied that  i t  was now up to scratch.   Is that  r ight? 20 

DR NELL :    Chai r,  yes.   We would rather rect i fy  mistakes in 

our processes and our qual i ty i f  that  has been ident i f ied by 

them.  

ADV KENNEDY SC :    Now the Pat r ia report  that  you have 

just  referred to.   Is that  the one deal t  wi th in your aff idavi t ,  
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page 19,  paragraph 11? 

DR NELL :    Correct ,  Chai r.  

ADV KENNEDY SC :    And the Pat r ia report  came out  saying 

that  you – that  VR Laser was superior to yours.   Is that  

r ight? 

DR NELL :    That  is correct ,  Chai r.  

ADV KENNEDY SC :    In fact ,  considerable superior to yours.  

DR NELL :    They said that  some changes to our  processes 

and capabi l i t ies,  we can only be evaluated or considered for 

the hul ls.    10 

ADV KENNEDY SC :    Yes.   Dr  Nel l ,  I  understand your  

evidence that  you were expect ing a lot  of  business f rom 

Denel ,  bet ter business once they acquire the 51% 

shareholding.   There was reference to someth ing in that  

regard in the agreement that  you referred to ear l ier.    

 There was reference also to that  in a let ter  to Pamodzi  

that  you referred us to.   And i t  was also apparent  f rom 

Mr Saloojee’s press statement that  we have referred to 

al ready.    

 But  would you not  agree wi th me that  i f  Patr ia,  the 20 

or ig inal  designers and manufacturers of  the basic vehic le  

that  was at  stake here.    

 I f  Pat r ia – was i t  not  desirable that  Pat r ia should in fact  

undertake an inspect ion of  the vehicles of  the three bidders 

who were then making quotat ions to see who was the best  
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f rom a safety and technical  point  of  v iew? 

DR NELL :    Yes,  I  would agree to that .  

ADV KENNEDY SC :    You would agree wi th that? 

DR NELL :    Yes.  

ADV KENNEDY SC :    So you are not  saying,  are you,  that  

Pat r ia or Denel  were wrong.   That  Patr ia was wrong in 

coming to do an inspect ion or Denel  was wrong in  asking 

Pat r ia to do an inspect ion.   They were ent i t led to do that .   Is 

that  r ight? 

DR NELL :    They were ent i t led.  10 

ADV KENNEDY SC :    Yes.   Surely,  i t  is of  the benef i t  of  the 

nat ion and also i ts sold iers who have to get  into these 

vehicles and go into combat where they may go over  

landmines,  that  the very best  qual i ty is ident i f ied and cost -

e f fec t i ve  and compet i t i ve  tha t  tha t  wou ld  then be  secured  

fo r  tha t  benef i t .  

DR NELL:    I  agree,  Cha i r.  

ADV KENNEDY SC:    R igh t .   Now what  I  am in te res ted  in  

i s  your  suggest ion  to  the  Cha i r  tha t  what  shou ld  have 

happened is  th is .   I f  Pa t r ia  does an inspect ion ,  wh ich  you 20 

have conf i rmed they were  en t i t led  to  do  and i t  was in  the  

na t iona l  in te res t  fo r  them to  do  i t ,  where  they came out  

w i th  a  repor t  say ing  VR Laser  i s  fa r  be t te r  than LMT and 

LMT,  they cou ld  be  cons idered but  they a re  cer ta in ly  no t  as  

good as  VR Laser  and they have got  a  number  o f  
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negat ives ,  d rawbacks about  them.   You seem to  be  

suggest ing  tha t  you were  en t i t led  then to  have a  second  

chance,  i s  tha t  appropr ia te?  

DR NELL:    Cha i r,  i f  we knew tha t  there  was a  repor t  tha t  

cou ld  damage ou r  fu tu re  chances o f  ge t t ing  work ,  I  wou ld  

expect  o r  th ink  t ha t  i t  wou ld  be  appropr ia te  fo r  us  to  be  

g iven the  repor t  to  see where  we  d id  wrong.   The  reason  

why I  saw tha t  i s  we have been work ing  fo r  Pat r ia  fo r  ten  

years ,  they know our  p rocesses,  we have supp l ied  them 

wi th  many components  in  the  past .   Why sudden ly  the  10 

negat ive  approach?  Th is  was my concern .  

CHAIRPERSON:    Bu t  i f  they  are  en t i t led  to  come to  your  

s i te  and you conduct  inspect ions and the  inspect ions 

revea l  someth ing  tha t  you might  regard  as  negat ive ,  why  

are  they no t  en t i t led  to  re f lec t  tha t  in  the  repor t  because 

you see,   you have to  make i t  c lear  whethe r  your  compla in t  

i s  tha t  they d id  no t  g ive  you the  repor t  o r  the  compla in t  i s  

tha t  they inc luded negat ive  f ind ings or  whatever  in  the i r  

repor t  o r  bo th .   Which  one?  I s  i t  your  compla in t  o r  i s  i t  

bo th?  20 

DR NELL:    Cha i r,  they  are  en t i t led  to  inspect  the  fac i l i t y  

a t  any t ime.   I  th ink  we were  unhappy w i th  the  fac t  tha t  we 

d id  no t  know the  exact  purpose and what  they a re  rea l l y  

go ing  to  look  a t  when they came to  inspect  us  and i f  we 

knew what  was the  ou tput  o f  the i r  repor t ,  we wou ld  have 
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rec t i f ied  i t  immed ia te ly.  

CHAIRPERSON:    Yes,  we l l  I  do  no t  know the  de ta i l s  bu t  

we a l l  know tha t  where  somebody is  en t i t led  to  come to  

your  s i te  o r  p remises and conduct  an  inspect ion  somet imes 

there  are  good reasons fo r  them not  to  no t i f y  you in  

advance befo re  they come because they want  to  see how 

you opera te  as  you do because i f  they  no t i f y  you in  

advance you might  –  they m ight  no t  be  ab le  to  f ind  the  rea l  

s i tua t ion  because  then you w i l l  change cer ta in  th ings.    

DR NELL:    Yes.  10 

CHAIRPERSON:    So  you accept  tha t  there  may be those 

s i tua t ions?  

DR NELL:    I  accept  tha t ,  Cha i r.  

CHAIRPERSON:    Genera l l y  speak ing .   Okay.  

ADV KENNEDY SC:    Th is  was a  d i f fe ren t  s i tua t ion  though 

to  the  CSIR tes t ,  I  unders tand tha t ,  as  you put  i t  ear l ie r,  i t  

i s  l i ke  wr i t ing  an  exam or  the  Cha i r  suggested i t  m igh t  be  

s im i la r  to  wr i t ing  a  tes t  and you might  be  ab le  to  have a  

rewr i te  p rov ided you,  in  th is  case ,  pay CSIR fo r  the  cost .   

But  how many v is i t s  d id  you fee l  wou ld  have  to  be  20 

under taken by  Pa t r ia  to  eventua l l y  be  sa t is f ied?  I  mean,  i f  

they  were  to  g i ve  you a  second change the  f i rs t  t ime 

around and you d id  no t  match  tha t  the  second t ime around 

wou ld  you then be say ing  we l l ,  they  shou ld  have g iven you  

ye t  a  fu r ther  chance.   What  I  am suggest ing  to  you,  Dr  
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Ne l l ,  i s  tha t  perhaps those w i tnesses f rom Dene l ,  who have 

expressed concern  about  qua l i t y  i ssues on LMT’s  par t  may  

have some so r t  o f  po in t  tha t  you  wou ld  be  –  i f  you  are  

go ing  to  be  cons ide red fo r  the  award  o f  a  cont rac t  you 

shou ld  be  not  jus t  good on p r ice  and cer ta in ly  you r  tender  

re f lec t  –  your  quotes  re f lec ted  tha t  you were  subs tant ia l l y  

lower  than VR Laser  and some quest ions have been ra ised  

about  why VR Laser  was so  h igh  bu t  what  I  am suggest ing  

is ,  as  some wi tnesses have sugges ted,  I  am not  say ing  th is  

i s  necessar i l y  my  own op in ion ,  bu t  I  am put t ing  to  you the  10 

vers ion  o f  some o f  the  o ther  w i tnesses tha t  the re  were  

a l ready concerns about  qua l i t y,  there  were  a l ready 

concerns about  per fo rmance and so  fo r th ,  they were  

en t i t led  to  go  ou t  to  the  marketp lace,  as  you have  

conceded,  they were  en t i t led  to  have you sa t is fy  Pat r ia ,  

wh ich  was the  or ig ina tor  o f  th is  veh ic le ,  to  come and look 

a t  i t  ob jec t i ve l y  f rom a  techn ica l  po in t  o f  v iew and then not  

on ly  had you fa i led  the  f i rs t  CSIR tes t  bu t  the  Pat r ia  tes t  

you do okay w i th  bu t  no t  near l y  as  good as  –  as  we l l  as  VR 

Laser.   I s  tha t  no t  a  fa i r  comment  on  the i r  par t?  20 

DR NELL:    I t  cou ld  be  a  fa i r  comment .   When they  came to  

v is i t  us ,  they d id  no t  invest iga te  how we we lded  Pat r ia  

f loors  or  Pat r ia  hu l l s ,  they  inves t iga ted  o r  they wa lked 

th rough our  workshop and jus t  had a  look a t  the  genera l  

p rocess in  genera l .   A t  tha t  s tage we were  –  we had  
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manufac tured more  than 50 o f  these Pat r ia  f loors  fo r  

cus tomers  a l l  over  the  wor ld .   So i f  they  wanted to  

invest iga te  tha t ,  they  cou ld  have had a  look a t  tha t ,  bu t  I  

concede they cou ld  come and have  a  look a t  any t ime.  

ADV KENNEDY SC:    Yes is  tha t  no t  the  po in t  and i t  i s  

perhaps to  your  c red i t  tha t  you do make tha t  concess ion .   

The f i rs t  par t  though suggests  the  cr i t i c i sm tha t  they  

shou ld  have done the  tes t  in  a  d i f fe ren t  way but  tha t  i s  

sure ly  up  to  the  examiner,  i t  i s  no t  the  s tudent ,  bu t  the  

examiner  who has to  de termine  what  the  tes t  w i l l  no t  10 

inc lude.  

DR NELL:    I  agree,  Cha i r.  

ADV KENNEDY SC:    You concede tha t ,  yes .   And you 

concede tha t  Dene l  was ent i t led  to  take  the  Pat r i a  repor t  

ser ious ly.  

DR NELL:    Yes,  i f  tha t  meant  someth ing  to  them and i t  

added to  supp ly  the i r  va lua t ion ,  yes ,  I  do .  

ADV KENNEDY SC:    Yes.   Now some o f  the  w i tnesses 

have expressed  rea l  concern  about  LMT’s  sa fe ty,  the 

techn ica l  s ide  go ing  as  fa r  as  sa fe ty  was concerned,  20 

par t i cu la r l y  Mr  Burger  and he w i l l  g ive  ev idence on tha t  

la te r.   I s  you answer  to  those concerns i f  on ly  you had  

g iven us  a  chance we wou ld  have f i xed  tha t?  

DR NELL:    Cha i r,  be fore  answer ing  on  tha t  I  can say tha t  

there  a re  more  than 100 Pat r i a  veh ic les  d r iv ing  around a l l  
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over  the  wor ld  sav ing  many l i ves  in  A fghan is tan  w i th  

c l ien ts  us ing  f loo rs  we lded by  us .    

So I  d isagree w i th  the  fac t  tha t  there  is  a  sa fe ty  

concern  on  our  p roducts .   Even the  Mercedes Benz cabs  

f i t ted  w i th  f loors  tha t  we supp l ied  and they saved many,  

many l i ves  in  A fghan is tan .   So our  f loors  were  de f in i te ly  

no t  o f  poor  qua l i t y,  they  were  ac tua l l y  o f  ex t remely  good  

qua l i t y.   But  i t  i s  rea l l y  up  to  Dene l  o r  Dene l  Land Systems,  

they can use a l l  th is  in fo rmat ion  to  make a  supp l ie r  cho ice .  

ADV KENNEDY SC:    Now the  veh ic les  tha t  were  supp l ied  10 

to  the  Un i ted  Na t ions where  they  used in  A fghan is tan  o r  

e lsewhere?  Were  they no t  used in  A f r i ca?  

DR NELL:    That  were  d i f fe ren t  veh ic les ,  Cha i r,  those were  

Cassp i r  veh ic les .  

ADV KENNEDY SC:    Cassp i r  veh ic les ,  d i f fe ren t  f rom th is  

bu t  a lso  armoured veh ic les ,  no t  so? 

DR NELL:    Cor rec t ,  i f  I  may c la r i f y  on  tha t ,  Cha i r.  

ADV KENNEDY SC:    Yes.  

DR NELL:    Those veh ic les  were  manufac tured f rom a  very  

spec i f i c  t ype o f  s tee l  o f  wh ich  DLS know o f .   We rece ived  20 

the  s tee l  f rom the  s tee l  supp l ie r  and the  s tee l  requ i red  a  

very  spec i f ied  –  spec i f i c  way how you prepare  the  s tee l  to  

we ld  i t .   When we rece ived the  s tee l  f rom the  supp l ie r  we  

not iced tha t  the  s tee l  was severe ly  cor roded.   We in fo rmed 

the  supp l ie r  thereof ,  they  sa id  tha t  we can use the  s tee l .    
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 The a l legat ions tha t  sa fe ty  was an issue due to  ou r  

poor  we ld ing  is  no t  –  i s  un founded.   We cont rac ted  a  

wor ld - renowned meta l lu rg is t  to  eva lua te  the  crack ing  in  

those spec i f i c  veh ic les  and they found tha t  i t  was  due to  

cor ros ion  in  the  p la tes  wh i le  they  were  s to red a t  the  s tee l  

supp l ie r  and tha t  spec i f i c  repor t  i s  a lso  in  my bund le .  

 So we d id  no t  –  we bu i l t  many Cassp i rs  fo r  Dene l  

and not  on ly  those ones to  the  Un i ted  Nat ions and not  one 

o f  them fa i led  except  these f i ve  wh ich  were  bu i l t  f rom s tee l  

tha t  was co r roded severe ly.  10 

ADV KENNEDY SC:    Bu t  do  you  concede tha t  Dene l  was 

ent i t led  to  take  i t  ser ious l y  the  fac t  tha t  a t  leas t  f i ve ,  even 

though i t  m igh t  have been hundreds e lsewhere  and o ther  

par t s  o f  the  wor ld  l i ke  A fghan is tan ,  as  you ment ioned,  they  

were  en t i t led  to  a t  leas t  ra ise  the  quest ions and  have a  

concern  tha t  they  wou ld  need to  have reso lved before  they 

cou ld  comfor tab ly  g ive  bus iness to  you in  fu tu re?  

DR NELL:    That  i s  cor rec t ,  I  concede tha t .  

ADV KENNEDY SC:    Yes.   And le t  us  accept  fo r  a  moment  

a lso  your  ev idence tha t  a  Cassp i r  i s  no t  the  same as th is  20 

par t i cu la r  t ype o f  veh ic le  fo r  purposes o f  the  Hoefys te r.   I  

do  no t  have any d i f f i cu l t y  w i th  tha t  bu t  i t  i s  someth ing  tha t  

Dene l  in  award ing  a  cont rac t  fo r  hundreds o f  –  the  d i f fe ren t  

t ype o f  veh ic le  in  Hoefys ter  p ro jec t ,  d i f fe ren t  to  the 

Cassp i rs  shou ld  aga in  have needed sa t is fac t ion  on  fo r  the  
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new veh ic les ,  cor rec t?  

DR NELL:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Yes.   And so  you send your  veh ic le  

th rough to  the  CSIR.   I t  fa i l s  the  f i rs t  one d i smal ly,  i t  

manages to  ge t  th rough the  second one but  then when 

Pat r ia  comes fo r  the i r  v i s i t ,  the i r  one and on ly  v is i t ,  they  

f ind  you are  rea l l y  no t  as  good as  VR Laser  and in  fac t  

there  a re  some prob lems.    

Now I  unders tand your  approach  is  bu t  they were  

no t  tha t  ser ious tha t  we cou ld  no t  reso lve .   Am I  do ing  10 

jus t i ce  to  your  overa l l  po in t?  

DR NELL:    You are  r igh t ,  Cha i r.  

ADV KENNEDY SC:    Yes.   But  was i t  i l l eg i t imate  or  

i r ra t iona l  fo r  Dene l  to  say we l l ,  we a re  rea l l y  concerned  

about  i t .   Dene l  may be g iv ing  us  assurances tha t  those 

f i ve  veh ic les  tha t  were  in  A f r i ca ,  the  Un i ted  Nat ions,  tha t  

they had a  cor ros ion  and tha t  was on ly  because your  s tee l  

manufac ture r  had  le t  you down and i t  was a  d i f fe ren t  t ype 

o f  veh ic le  and you so r ted  every th ing  ou t  and ye t  the  CSIR 

sa id  no ,  you fa i led  f i rs t  t ime and Pat r ia  sa id ,  a l though they  20 

d id  no t  fa i l  you ,  you were  no t  as  good as  VR Laser.   I t  

seems,  I  am put t ing  to  you,  to  be  leg i t imate  and 

respons ib le  approach by  Dene l  to  say we a re  s t i l l  

concerned about  LMT’s  ab i l i t y  to  p rov ide  a  sa fe  veh ic le .  

DR NELL:    Cha i r,  yes ,  I  agree but  to  fa i l  your  f i rs t  land l ine  



11 NOVEMBER 2020 – DAY 304 
 

Page 255 of 404 
 

tes t  o f  your  f i rs t  des ign  is  no t  uncommon.   I  do  no t  th ink  

tha t  i s  the  b ig  i ssue but  yes ,  I  agree,  tha t  Dene l ,  i f  they 

had concerns,  those are  va l id  concerns.  

ADV KENNEDY SC:    Yes.  

CHAIRPERSON:    I  th ink  maybe the  cha l lenge was tha t  you  

were  be ing  compared w i th  somebody e l se .   I f  you  were  no t  

be ing  compared i t  m igh t  have been easy fo r  Dene l  to  say  

okay,  f i x  th is  and then g ive  us  comfor t  tha t  we can g ive  you  

the  job  go ing  fo rward  bu t  when you are  be ing  compared 

w i th  somebody e lse  i t  depends what  they f ind  w i th  the  10 

o ther  person.  

DR NELL:    I  agree.  

CHAIRPERSON:    Ja ,  i f  they  f ind  abso lu te l y  no  p rob lem or  

whatever  p rob lems they f ind  w i th  the  o the r  person,  i f  those  

prob lems on the  o ther  person are  much less  ser ious then 

yours  then you a re  l i ke ly  to  lose  ou t .   You unders tand? 

DR NELL:    I  agree,  Cha i r.  

CHAIRPERSON:    Ja ,  okay.  

ADV KENNEDY SC:    May I  pu t  a  d i f fe ren t  pe rspect ive  

f rom o ther  w i tnesses?  So the  w i tnesses I  have re fe r red  to  20 

who took a  d im v iew o f  the  techn ica l  sa fe ty  aspects ,  some 

o f  them in  fac t  contended par t i cu la r ly  Mr  Burger,  i f  one 

looks a t  the  documents ,  tha t  VR Laser  must  ge t  the  award  

o f  the  Hoefys te r  p la t fo rm hu l l s  cont rac t  because LMT jus t  

was not  ab le  to  ach ieve sa fe ty.   That  was the  ex t reme,  i f  I  
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can  put  i t .    

 The o ther  ex t reme approach o f  o ther  w i tness is  tha t  

Dene l  was –  or  t hose peop le  in  Dene l  were  rea l l y  t ry ing  to  

favour  VR Laser  us ing  as  a  pre tex t  the  sa fe t y  tha t  LMT 

might  have had a  few prob lems but  they cou ld  eas i l y  be  

f i xed  up but  you have conceded tha t  they had  to  be  

assured tha t  the  techn ica l  sa fe ty  was sa t is fac tory  and 

good,  no t  so?  

DR NELL:    I  agree,  Cha i r,  yes .  

ADV KENNEDY SC:    Yes.  10 

CHAIRPERSON:    Mr  Kennedy,  I  am ment ion ing  th i s  so  tha t  

you can i f  necessary  he lp  me i f  my reco l lec t ion  o f  the 

issues and the  ev idence is  no t  r igh t .   I s  the  pos i t ion  tha t  

even though DLS,  Mr  Burger  and whoever,  who were  

cr i t i ca l  o f  LMT’s  ab i l i t i es ,  capab i l i t ies ,  capab i l i t ies  and so  

on ,  even though they may have had a  po in t  o r  some po in ts ,  

those are  po in t s  tha t  ought  to  have been dea l t  w i th  in  the 

course  o f  fo l low ing a  compet i t i ve  –  an  open compet i t i ve  

tender  p rocess.  

ADV KENNEDY SC:    Yes.  20 

CHAIRPERSON:    As  opposed to  them ra i s ing  those po in t s  

ou ts ide  o f  tha t  p rocess.  

ADV KENNEDY SC:    Yes.  

CHAIRPERSON:    I s  my th ink ing  in  te rms o f  the  issues 

r igh t?  
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ADV KENNEDY SC:    Wi th  respect ,  i t  i s .  

CHAIRPERSON:    Sor ry?  

ADV KENNEDY SC:    Wi th  respect ,  i t  i s ,  yes .  

CHAIRPERSON:    Yes,  okay,  okay.    

ADV KENNEDY SC:     Yes,  we conf i rm …[ in tervenes]  

CHAIRPERSON:    No,  I  jus t  wanted tha t  as  we proceed.  

ADV KENNEDY SC:    Yes.  

CHAIRPERSON:    I  w i l l  make su re  tha t  we –  I  am not  

m iss ing  anyth ing ,  ja .  

ADV KENNEDY SC:    Yes.  10 

CHAIRPERSON:    Okay.  

ADV KENNEDY SC:    And is  i t  no t  cor rec t  tha t  in  one o f  the  

cont rac ts  you ra i sed a  concern  tha t  LMT was no t  be ing  

g iven a  proper  chance as  an  in -house ent i t y?  

DR NELL:    That  i s  cor rec t ,  Cha i r,  yes .  

ADV KENNEDY SC:    And there  was then a  reso lu t ion  

ach ieved where  VR Laser  go t  the  in i t ia l  bus iness bu t  LMT 

was promised fu r ther  bus iness thereaf te r.  

DR NELL:    Cha i r,  yes ,  tha t  spec i f i c  s i tua t ion  arose when 

Mr  Teubes gave  me some opt ions to  work  w i th .   My 20 

prob lem wi th  tha t  –  and tha t  happened in  October  2014,  

was tha t  the  process o f  request ing  LMT wi th  an  RFP,  us  

compi l ing  a  tender,  ge t t ing  i t  app roved by  the  board  and  

then submi t t ing  i t  back to  DLS,  tha t  p rocess was  never  

a l lowed to  be  fo l l owed.    
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I  had to  –  I  was put  under  p ressure  to  s ign  an  

agreement  wh ich  was not  to  the  benef i t  o f  the  shareho lders  

or  o f  the  bus iness and what  I  d id  no t  unders tand  a t  tha t  

s tage is  why d id  the  board  no t  a l low me to  pu t  th is  under  

the  board .   So the  who le  th ing  never  –  no th ing  came f rom 

i t  a t  the  end.  

ADV KENNEDY SC:    Was tha t  the  cont rac t  tha t  we have 

jus t  been dea l ing  w i th ,  the  217 p la t fo rm hu l l s  o r  i s  tha t  a  

la te r  cont rac t?  

DR NELL:    That  was the  same cont rac t .  10 

ADV KENNEDY SC:    The same cont rac t .   Yes.   And d id  

you in  fac t  ge t  bus iness in  add i t i on  to  what  was a l loca ted  

to  VR Laser  were  some o f  the  p la t fo rm hu l l s  o r  a t  leas t  

some components  awarded to  you? 

DR NELL:    My reco l lec t ion ,  Cha i r,  I  le f t  the  bus iness in  

September  2016  and I  th ink  i n  tha t  t ime pe r iod  o f  

September  2016 the  award  o f  the  in te rna l  f i t  o f  the  veh ic le  

was awarded to  LMT.   I  th ink  i t  was R20 mi l l ion  or  

someth ing  wh ich  is  a  d rop in  the  ocean compared  to  the  

b igger  cont rac t .  20 

ADV KENNEDY SC:    And in  fac t  there  was re ference to  

the  in te r io r  f i t  and inc lud ing  or  in  add i t ion  to  tha t  wou ld  be  

the  rea r  doors ,  were  you aware  o f  tha t?  

DR NELL:    I  am aware  o f  tha t ,  Cha i r,  bu t  I  am not  aware  

tha t  i t  has  been awarded,  the  rear  doors .  
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ADV KENNEDY SC:    I  see .   But  to  go  back to  the  issue o f  

whethe r  you shou ld  have been g i ven a  second chance and 

a  chance to  f i x  i t  up  and so  fo r th ,  do  you be l ieve  tha t  tha t  

i ssue was in f luenced a t  a l l  by  the  fac t  tha t  LMT was now a  

la rge ly  –  i t  was owned la rge ly  by  Dene l  and  in  fac t  

cont ro l led  by  Dene l  and tha t  var ious assurances had been 

g iven to  you as  the  found ing  shareho lde rs  as  we l l  as  

Pamodz i ,  tha t  you wou ld  be  g iven substant ia l  bus iness now 

tha t  you were  pa r t  o f  a  Dene l  g roup? 

DR NELL:    I t  was ou r  approach tha t  i f  i t  compl ies  w i th  the  10 

requ i rements  o f  the  ag reements  tha t  we wou ld  g i ve  a  –  we 

wou ld  be  g i ven a  chance i f  i t  i s  commerc ia l l y  v iab le  and 

w i th in  the  ru les  o f  PFMA and tha t  was the  case.  

ADV KENNEDY SC:    R igh t ,  may we tu rn  on  page 21 to  

parag raph 13,  the  BBBEE cer t i f i ca t ion  requ i remen t  dur ing  

the  eva lua t ion  process.   Jus t  te l l  us  what  th is  i s  about ,  Dr  

Ne l l ,  p lease?  

DR NELL:    Cha i r,  the  or ig ina l  request  fo r  a  p roposa l  d id  

no t  requ i re  us  to  p rov ide  a  BBBEE cer t i f i ca te  and  dur ing  

the  c la r i f i ca t ion  meet ings we had w i th  DLS we were  20 

requ i red  to  p rov ide  our  BBBEE ce r t i f i ca tes .   I  in fo rmed the  

meet ing  a t  tha t  s tage tha t  we are  busy w i th  a  re -

eva lua t ion ,  our  cur ren t  BEE cer t i f i ca te  exp i red  and we  

were  then g iven two weeks to  p rov ide  a  new updated BEE 

cer t i f i ca te .  
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 We then consu l t ed  w i th  the  aud i to rs  who d id  ou r  

BEE ad jud ica t ion ,  they d id  supp ly  us  w i th  a  va l id  BEE 

cer t i f i ca te  be fore  the  14  days were  over  wh ich  were  then 

submi t ted  to  DLS in  response to  the i r  requ i rement  the  

c la r i f i ca t ion  meet ing .  

ADV KENNEDY SC:     Now we get  to  page 22,  paragraph 

14.   I t  i s  headed:  

“A l legat ions o f  poor  per fo rmance,  de lays  and 

qua l i t y  concerns made by  DLS aga ins t  LMT. ”  

We have dea l t  w i th  tha t  i t  seems in  some deta i l ,  i s  tha t  10 

cor rec t?   

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    I  jus t  wan t  to  p ick  up  a  coup le  o f  

po in ts ,  i f  I  may,  page 23 paragraph 14.4  you re fe r  to  the  

crack ing  o f  Cassp i r  hu l l s  de l ive red to  DLS and eventua l l y  

to  the  Un i ted  Nat ions.   On the  11  November  2014 Dr  J  J  –  I  

seem to  remember  tha t  you conf i rmed in  consu l ta t ion  the re  

was mis typ ing  –  there  is  a  typ ing  er ro r,  i t  shou ld  be  Dr  

Mara is  and Assoc ia tes .  

DR NELL:    Cor rec t .  20 

ADV KENNEDY SC:   M-a-r -a - i - s .   P resented a  repor t  to  

LMT which  v ind i ca ted  LMT and then you have a  copy o f  

tha t  repor t  to  your  a f f idav i t .   D id  tha t  v ind ica te  you  on the  

bas is  tha t  –  o f  the  exp lanat ion  you have a l ready g iven or  

summar ised ea r l ie r,  the  cor ros ion  o f  the  meta l ,  e tce tera?    
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DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:     R igh t .   Now you the  –  and I  wou ld  

l i ke  you to  comment  on  th is  p lease or  exp la in  why you have 

used these words .   14 .5 :  

“ I  submi t  tha t  cons ider ing  the  t im ing  o f  the  

compi la t ion  o f  a l l  these t rumped a l legat ions o f  

underper fo rmance was a  p loy  to  s lander  and 

cast iga te  LMT as an  incapab le  en t i t y  tha t  Dene l  

cou ld  no t  t rus t  to  execute  a  Hoefys ter  Burger. ”  

Oh so  so r ry,  “o rder ” .   Now you then cont inue the  next  10 

parag raph 14.6 :  

“ In te res t ing l y  S tephan Burger  ra ised these 

a l legat ions.   He as  the  very  same person who a  few 

years  back had approached LMT and branded LMT 

as the  s t ra teg ic  and cr i t i ca l  par tne r  in  the  Hoefys te r  

p rogramme whi ls t  a t  the  same t ime he was s ing ing  

pra i ses o f  VR Laser  Serv ices . ”  

Jus t  le t  us  unpack tha t  p lease,  Dr  Ne l l .   Do you s tand by  

the  te rm ino logy tha t  you have used in  your  a f f idav i t  tha t  

the  a l legat ions o f  underper fo rmance were  t rumped up? 20 

DR NELL:    I  agree,  Cha i r.  

ADV KENNEDY SC:    You s tand by  tha t?  

DR NELL:    Yes.  

ADV KENNEDY SC:    You are  no t  agree ing  w i th  me ,  tha t  is  

no t  my te rm ino logy,  tha t  i s  your  own tha t  you put  in  the 
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a f f idav i t .  

DR NELL:    I  agree w i th  what  I  say  he re .  

ADV KENNEDY SC:    Yes.   I s  tha t  desp i te  the  fac t  tha t  

ear l ie r  you accep ted tha t  the re  were  some fa i l ings  on  the  

par t  o f  LMT wh ich  you have ind ica ted  were  no t  

insuperab le?  

DR NELL:    Cha i r,  yes ,  I  agree.   A t  tha t  s tage we de l i vered 

many,  many veh ic les  to  many,  many in te rnat iona l  c l ien ts  

and to  a l l  these negat ive  or  a l legat ions o f  poor  qua l i t y,  la te 

de l i very,  po in t ing  f ingers  on ly  to  us  was not  acceptab le .   10 

There  a re  a lways  two s ides to  a  s to ry  and th is  i s  why we  

cont rac ted  th is  guy to  do  the  eva lua t ion  fo r  us  o f  a l l  the  

cont rac ts  be tween them because  not  one o f  ou r  o ther  

c l ien ts  we had so  many compla in ts  as  we had w i th  DLS.  

ADV KENNEDY SC:    Bu t  you say fu r the r  tha t :  

“These t rumped  a l legat ions o f  underper fo rmance 

was a  p loy  to  s lander  and cast iga te  LMT as an  

incapab le  en t i t y. ”  

DR NELL:    Cha i r,  tha t  was my in te rpre ta t ion  o f  the 

s i tua t ion  a t  tha t  s tage.  20 

ADV KENNEDY SC:    Do you s tand by  tha t  s t i l l  today?  I s  

tha t  s t i l l  your  op in ion?  

DR NELL:    I  s t i l l  do ,  Cha i r,  yes .  

ADV KENNEDY SC:    Yes.   Now LMT by th is  s tage o f  

course  was in -house,  i t  was w i th in  the  Dene l  Group.  
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DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And DLS was a  s i s te r  en t i t y  w i th in  

Dene l ,  no t  so?  

DR NELL:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    I t  was a  d iv is ion  o f  the  Dene l  

company whereas you were  –  your  company  was a  

separa te  company but  cont ro l led  by  Dene l .  

DR NELL:    Yes,  Cha i r.  

ADV KENNEDY SC:    Now why do you make these very  

ser ious a l legat ions tha t  the i r  a l legat ions were  no t  jus t  10 

ser ious aga ins t  you but  in  fac t  wrong and not  jus t  wrong 

but  ac tua l l y  s landerous,  in  o ther  words,  de famatory.   They 

were  ou t  to  ha rm your  reputa t ion  as  a  capab le  supp l ie r,  

tha t  th is  was a  p loy  and tha t  th is  was t rumped up.   In  o ther  

words,  they care  concoct ing  a  case,  i t  i s  no t  jus t  tha t  they 

had an honest  op in ion  tha t  you were  poor  per fo rmers  bu t  

tha t  they were  mak ing  out  a  l ie .   I s  tha t  no t  essent ia l l y  

what  you are  say ing?  

DR NELL:    Cha i r,  we had many c l ien ts  tha t  were  sa t is f ied  

w i th  our  p roducts ,  we saved many,  many l i ves .   So say tha t  20 

our  veh ic les  are  unsafe  i s  incor rec t .   Our  we lders  and the  

we ld ing  processes tha t  we use in  the  company are  a l l  –  

they a re  a l l  cer t i f ied  in  acco rdance w i th  South  A f r i can  

Ins t i tu te  o f  Weld ing ,  i t  was j us t  beyond me tha t  peop le  

cou ld  say these th ings about  our  p roducts  wh ich  saves so  
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many l i ves  and  wh ich  we have de l i vered so  many to  

d i f fe ren t  c l ien ts  a l l  over  the  wor ld .  

ADV KENNEDY SC:    Now jus t  to  p ick  up ,  I  am go ing  to  

sk ip  14 .6  a t  the  moment  because I  w i l l  come back to  tha t .   

I  jus t  want  to  p i ck  up  what  you jus t  sa id  about  LMT now 

be ing  under  the  cont ro l  o f  Dene l .   You p ick  –  you  take  up 

tha t  th rea t  in  14 .7 ,  you say:  

“ I t  shou ld  be  fu r ther  be  no ted tha t  Dene l  cont ro l led  

the  LMT board  w i th  51% shareho ld ing  and cou ld  

have eas i l y  in te rvened is  these a l l egat ions a re  t rue .   10 

On LMT board  leve l  we re fu ted  a l l  these c la ims  

ind ica t ing  tha t  i t  was in  fac t  DLS who,  due to  poor  

cont rac t ing ,  i s  respons ib le  fo r  most  o f  the  issues 

re la t ing  to  the  pe rce i ved poor  per fo rmance. ”  

So e f fec t i ve ly  you are  say ing  when DLS b lame us fo r  poor  

per fo rmance i t  is  no t  a  genu ine  t ru th fu l  c r i t i c i sm,  i t  i s  

t rumped up,  they are  t ry ing  to  s lander  us ,  de fame us.    

 And second ly,  where  there  were  p rob lems o f  

per fo rmance i t  was not  our  fau l t ,  i t  was due to  DLS ’ fau l t .   

I s  tha t  what  you were  say ing?  20 

DR NELL:    Cha i r,  the  contents  o f  the  repor t  c lear l y  s ta te  

what  were  the  reasons fo r  the  prob lems on these p ro jec ts .  

ADV KENNEDY SC:    Yes.  

DR NELL:    We prov ided th is  repor t  to  our  board ,  we a l so  

prov ided a  repor t  to  DLS and there  were  some increase in  
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per fo rmance f rom both  s ides and we s tar ted  to  work  we l l  

together  bu t  a t  tha t  s tage the re  were  no  more  fu r ther  

cont rac ts  p laced by  DLS on us .  

ADV KENNEDY SC:    Now I  wou ld  l i ke  to  go  back to  14 .6 .   

You seem to  be  say ing  tha t  there  was a  measure  o f  

hypocr i sy  on  the  par t  o f  Mr  Burger.   I s  tha t  cor rec t  to  in fe r?  

DR NELL:    That  i s  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And is  your  po in t  tha t  tha t  Mr  Burger  

had suppor ted  the  purchase by  Dene l  some years  be fore  o f  

a  major i t y  shareho ld ing  in  LMT because i t  wou ld  enhance 10 

the  capac i ty  in -house and tha t  you wou ld  –  your  p roduct ion  

capac i ty  wou ld  be  good pa r t i cu la r ly  fo r  the  Hoefys ter  

p ro jec t?  

DR NELL:    That  i s  cor rec t ,  Cha i r.   I  ind ica ted  in  a  board  

meet ing  a l ready in  2013 tha t  we have su f f i c ien t  capac i ty  

and capab i l i t y  to  we ld  I  th ink  four  o f  these Pat r ias  per  

month  in  our  ex is t ing  fac i l i t y.  

ADV KENNEDY SC:    Bu t  Mr  Burger ’s  ev idence,  accord ing  

to  h is  a f f idav i t ,  and he w i l l  be  ca l led  as  a  w i tness ,  as  I  

unders tand h is  ev idence,  par t  o f  i t  i s  th is .   That  however  20 

a t t rac t i ve  you may have looked some years  back when  

Dene l  pu rchased  the  major i t y  sha reho ld ing  LMT there  was 

a  d isappo in tment  tha t  c rep t  in  because in  fac t  the re  were  

ser ious product ion  and sa fe ty  i ssues tha t  concerned h im.   

So does tha t  no t  exp la in  why  there  i s  an  apparent  
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incons is tency?  I t  i s  a l l  very  we l l  to  say  Mr  Burger  

o r ig ina l l y  p romoted the  idea o f  purchas ing  a  major i t y  

shareho ld ing  in  your  company a t  tha t  t ime but  the  fac t  tha t  

la te r  he  was say ing  no , .  no ,  no ,  we must  g ive  i t  to  VR 

Laser,  no t  LMT,  i s  tha t  no t  exp la ined by  h is  be l ie f  tha t  in  

fac t  in  the  in te r im the  in te rven ing  per iod  qua l i t y  had ar i sen 

as  a  ser ious prob lem? 

MR NEL:    Mr  Burger  i s  en t i t led  to  h is  op in ion ,  Cha i r,  tha t  

i s  what  he  saw.    

ADV KENNEDY SC:    Bu t  you seem to  be  say ing  tha t  he  is  10 

no t  en t i t led  to  h is  op in ion  i f  i t  i s  no t  a  genu ine  op in ion .   

You seem to  be  say ing  i t  i s  no t  a  genu ine  op in ion ,  i t  was a  

p loy,  i s  the  word  tha t  you used,  i t  was t rumped  up.   In  

o ther  words,  i t  i s  bas ica l l y  a  m isrepresenta t ion  o f  the  t ru th  

wh ich  he  under took de l ibera te ly.   Those are  ve ry  ser ious  

a l legat ions aga ins t  Mr  Burger  and  those o f  h is  co l l eagues  

a t  Dene l  tha t  e i ther  ag reed w i th  h im or  fo l lowed h i s  lead.  

CHAIRPERSON:    In  o ther  words,  the  impress ion  tha t  

emerges f rom what  you say here  is  tha t  you do not  be l ieve  

tha t  he  he ld  tha t  op in ion  honest ly  about  LMT,  you  do not  20 

be l ieve  i t  was a  bona f ide  op in ion  even i t  was  wrong 

because they cou ld  have –  he  cou ld  have a  wrong op in ion  

bu t  s t i l l  he ld  in  good fa i th .   What  emerges is  tha t  you seem 

to  be  say ing  he  knew tha t  what  he  was say ing  was not  

t rue ,  he  had some agenda to  say these th ings about  –  
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these unt rue  th ings about  LMT.   I  th ink  tha t  i s  what  Mr  

Kennedy i s  t ry ing  to  check w i th  you,  whether  tha t  i s  what  

you in tend say ing .  

DR NELL:    Cha i r,  I  agree w i th  tha t .   Responses we  

rece ived f rom o ther  c l ien ts  a t  tha t  same t ime,  no t  the  same 

as what  we rece ived f rom h im a t  tha t  t ime.  

ADV KENNEDY SC:    I f  I  can  j us t  p ick  up  tha t  l ine ,  tha t  

concept  a t  the  foo t  o f  page 24 in  paragraph 15.5  you say:  

“ I  submi t  fu r ther  tha t  the  per fo rmance and qua l i t y  

concerns ra ised  by  Mr  Burger  were  a  de l ibera te  10 

a t tempt  to  d iscred i t ,  ta in t  and d im in ish  . . . [ ind is t inc t ]  

o f  LMT in  o rde r  to  render  i t  incompetent  fo r  the  

Hoefys ter  p rog ramme and to  p romote  the  bus iness 

o f  VR Laser  Serv i ces . ”  

So here  i t  seems very  c lear  Dr  Ne l l  you are  exc lud ing  the  

poss ib i l i t y  tha t  Mr  Burger  may have jus t  m is taken ly  bu t  

genu ine ly  be l ieved tha t  the re  were  ser ious  sa fe ty  

p rob lems.    P resumably  you wou ld  accept  tha t  in  some 

s i tua t ions peop le  are  en t i t led  to  the i r  d i f fe ren t  op in ions,  

tha t  i s  what  you in  fac t  made the  po in t  o f  ear l ie r.  20 

DR NELL:    I  agree Cha i r.  

ADV KENNEDY SC:    And peop le  can be genu ine  and bona  

f ide  and t ru th fu l  in  fo rmula t ing  the i r  op in ions.  

DR NELL:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    Bu t  you are  say ing  no  i t  wasn ’ t  tha t ,  
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Mr  Burger  was not  en t i t led  to  vo i ce  an  op in ion  tha t  sa id  

tha t  LMT was incapab le  o f  p roduc ing  a  sa fe  veh ic le  

because nobody  cou ld  poss ib l y  have genu ine ly  be l ieved 

tha t  ins tead he was t ry ing  to  p romote  V  R Laser.  

DR NELL:    Cha i r  Mr  Burger  i s  en t i t led  to  h is  op in ion ,  I  

know what  we were  capab le  o f  and  what  our  qua l i t y  was a t  

tha t  s tage.  

ADV KENNEDY SC:    Bu t  on  what  bas is  do  you say tha t  Mr  

Burger,  who was ent i t led  to  h is  op in ion ,  was ac tua l l y  t ry ing  

de l ibe ra te l y  to  d i sc red i t  your  reputa t ion  in  o rder  to  p romote  10 

the  bus iness o f  V  R Laser.   What  do  you base tha t  on?  

DR NELL:    Cha i r  I  based i t  on  the  fac t  tha t  the  constant  

negat ive  i n fo rmat ion  tha t  came f rom tha t  s ide  towards ou r  

capab i l i t ies  was jus t  –  why d idn ’ t  the  Board  address  tha t  –  

o r  my Board  address,  take  i t  up  w i th  me.   I f  these  

a l legat ions were  t rue  we shou ld  have in te rvened  

excess ive ly  in to  the  bus iness,  and the  way  we d id  

bus iness,  bu t  our  Board ,  I  p resented i t  and the  Board  

accepted our  response.  

CHAIRPERSON:    Your  las t  answer  jus t  be fo re  Mr  Kennedy 20 

asked h is  p rev ious quest ion  I  thought  i t  represented a  

pos i t ion  you were  tak ing  maybe as  a  resu l t  o f  th is  

d iscuss ion ,  wh ich  was d i f fe ren t  f rom what  you a re  say ing  

here ,  so  i t  i s  impor tan t  to  know what  you r  las t  pos i t ion  is .   

I  thought  tha t  i s  what  you –  the  pos i t ion  you were  tak ing  
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was I  hear  what  you are  say ing  bu t  what  I  am say ing  is  Mr  

Burger  was ent i t led  to  h is  op in ion ,  I  th ink  he  was  wrong 

and tha t  i s  where  i t  ends,  as  opposed to  say ing  he  is  

en t i t led  to  h is  op in ion  bu t  he  i s  on l y  en t i t led  to  h i s  op in ion  

i f  i t  i s  in  good fa i th ,  even i f  i t  i s  wrong,  bu t  in  th is  case he  

was not  express ing  an  honest  op in ion  about  the 

capab i l i t ies  o f  LMT,  he  was –  he  knew tha t  these –  th is  

c r i t i c i sm o f  LMT was un jus t i f ied ,  i t  was not  based on any 

fac ts  and he was do ing  th is  fo r  h i s  own agenda to  d i sc red i t  

LMT,  so  there  is  a  d i f fe rence between the  two.   The one is  10 

you are  no t  a t t r ibu t ing  any mal ice  on  h i s  par t ,  bu t  you a re  

say ing  he  is  wrong.  

 The o ther  one is  you are  no t  jus t  say ing  h is  op in ion  

is  wrong,  you are  say ing  i t  goes  beyond tha t ,  he  knows 

tha t  i t  i s  wrong,  bu t  he  never the less  goes  around 

express ing  th i s  v iew because o f  some o ther  mo t ive  or  

agenda,  wh ich  one is  your  las t  pos i t ion  on  the  issue? 

DR NELL:    Cha i r  I  ma in ta in  tha t  he  is  en t i t led  to  h is  

op in ion ,  he  never  spoke to  me about  the  qua l i t y,  I  never  

had pe rsona l  in te rac t ion  or  co r respondence go ing  in to  th is .    20 

I t  was in  ou r  v iew a t  tha t  s tage what  was go ing  on .   I t  was 

jus t  –  i t  i sn ’ t  based on any ev idence or  emai ls  o r  anyth ing ,  

i t  i s  based on our  pe rcept ion ,  whether  tha t  was r igh t  o r  

wrong.  

CHAIRPERSON:    Okay,  okay.  
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ADV KENNEDY SC:    Thank you Cha i r.    Now I  wou ld  l i ke  

to  sk ip  over  a  few o f  the  next  pa ragraphs because  I  th ink 

we have dea l t  w i th  them as much  as  we need to  f rom the  

po in t  o f  v iew o f  –  in  the  prev ious  ev idence tha t  you have 

g iven.  

 May I  take  you to  page 26,  pa rag raph 18,  and you 

re fer  to  DLS hav ing  negot ia t ions  w i th  LMT s tar t ing  in  

September,  25 t h  o f  September  2014,  and you re fe r  to  the  

m inutes  o f  a  mee t ing ,  i f  I  can  ask  you p lease to  tu rn  now in  

the  same bund le  to  page 406.  10 

DR NELL:    Yes I  am there  Cha i r.  

ADV KENNEDY SC:    A re  you fami l ia r  w i th  these minutes?  

DR NELL:    I  am Cha i r.  

ADV KENNEDY SC:    I s  tha t  your  s ignature   and name a t  –  

on  the  bo t tom le f t?  

DR NELL:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    So  do these re f lec t  what  in  fact  

happened a t  the  meet ing?  

DR NELL:    That  i s  cor rec t  Cha i r.  

ADV KENNEDY SC:    D id  you prepare  the  m inutes  yourse l f  20 

DR NELL:    No I  d id  no t .  

ADV KENNEDY SC:    Okay but  you are  happy w i th  the  

contents  as  . . . [ in te rvenes]   

DR NELL:    I  am happy Cha i r.  

ADV KENNEDY SC:    Now jus t  te l l  the  Cha i r  p lease what  
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was the  purpose o f  th is  meet ing?  

DR NELL:    Mr  Wesse ls  as  a  member  o f  the  LMT board  

wanted to  ge t  some midd le-way and to  so lve  the  cur ren t  

i ssue o f  Dene l  o r  DLS want ing  to  award  the  cont rac t  to  VR 

Laser,  and on our  s ide  we sa id  tha t  we a lso  need to  be 

invo l ved in  some way or  anothe r.  

ADV KENNEDY SC:    Aga in  sor ry  to  in te r rup t ,  we  are  s t i l l  

ta lk ing  about  the  Hoefys ter  Hu l ls ,  the  tu r re t  hu l l s?  

DR NELL:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    Yes,  r igh t .   So you had compla ined 10 

tha t  you were  no t  be ing  proper ly  t rea ted  pa r t i cu la r ly  as  an  

in -house ent i t y  and the re  was an a t tempt  to  reso lve  your  –  

the  –  what  some documents  have re fer red  to  as  an  

impasse?  

DR NELL:    Cor rec t  Cha i r.    We rece ived a  number  o f  

p roposa ls  f rom DLS and I  wanted to  p resent  these 

proposa ls  to  the  LMT Board  to  ge t  the i r  approva l  to  

cont inue w i th  the  proposa ls  made by  DLS.   I  was requested 

not  to  p resent  i t  a t  the  Board ,  and Mr  Wesse ls  was 

requested by  the  LMT board  to  go  and so lve  th is  in  some 20 

amicab le  way,  and th is  i s  what  I  re fe r red  to  p rev ious l y  

where  I  wanted  DLS to  prov ide  me wi th  an  RFQ,  we  wou ld  

fo l low the  process o f  quot ing  and then get  Board  approva l .    

I  cannot  s ign  anyth ing  on  my own,  i t  i s  beyond my 

de legat ions o f  au thor i t y  to  th is  va lue  o f  cont rac t .  
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ADV KENNEDY SC:    Now your  a f f idav i t  then cont inues to  

se t  ou t  in  some deta i l  w i th  re fe rence to  var ious annexures 

var ious a t tempts  tha t  were  made to  pu t  fo rward  proposa ls  

to  seek your  agreement  on  beha l f  o f  LMT,  i s  tha t  r igh t?  

DR NELL:    That  i s  r igh t  Cha i r.  

ADV KENNEDY SC:    And then you  say in  paragraph  18.8 :  

“ I  aga in  re fused  to  s ign  these documents  a f te r  

ob ta in ing  lega l  adv i ce . ”  

Now why were  you tak ing  l ega l  adv i ce ,  was there  a  lega l  

i ssue tha t  you were  concerned about?  10 

DR NELL:    Cha i r  the  issue was tha t  the  proposa ls  made 

was not  in  the  best  in te res ts  o f  LMT o r  the  bus iness.   The 

money tha t  was to  be  made and the  respons ib i l i t y  we had 

to  take  was not  in  sync,  and I  wan ted to  know and I  wanted 

to  know i f  tha t  i s  in  my f iduc ia ry  du ty  to  s ign  such a  

document  w i thout  ge t t ing  board  approva l .  

ADV KENNEDY SC:    What  essent ia l l y  was be ing  proposed  

by  Mr  Wesse ls?  

DR NELL:    Mr  Wesse ls  t r ied  to  ge t  a  v iew tha t  cou ld  

suppor t  bo th  DLS and LMD to  make sure  tha t  everybody  20 

gets  a  fa i r  share  o f  the  dea l .     

ADV KENNEDY SC:    And u l t imate ly  you re fused the  

proposa l  f rom Mr  Wesse ls .   Was any reso lu t ion ,  any o ther  

reso lu t ion  ach ieved?  

DR NELL:    Cha i r  as  I  sa id  be fore  I  wanted the  process to  
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be  fo l lowed,  the  cor rec t  p rocess to  be  fo l lowed.    I  as  a  

d i rec tor  o r  CEO cannot  jus t  s ign  anyth ing  to  tha t  va lue .   I t  

i s  to ta l l y  beyond  my de legat ion  o f  au thor i t y  and I  needed  

Board  approva l  to  s ign  such a  document .  

ADV KENNEDY SC:    Then may  I  take  you in  the  same 

bund le  to  page 460.   You  have re fe r red  to  th is  

communica t ion  i n  the  tex t  o f  our  a f f idav i t ,  page 460  

appears  to  be  an  emai l  f rom Mr  Denn is  Mlambo,  he  was  

Group Supp ly  Cha in  Execut ive  o r  head a t  head o f f i ce  leve l ,  

i s  tha t  co r rec t?   Sor ry,  you are  no t  there  ye t ,  460,  look  on  10 

the  le f t  hand s ide  remember.   I  am not  su re  you are  look ing  

a t  the  r igh t  one,  460,  the  number  on  the  l e f t  hand s ide ,  top  

le f t?   Do you have 460 now? 

DR NELL:    I  have yes.  

ADV KENNEDY SC:    And is  i t  cor rec t  tha t  th is  i s  an  emai l  

tha t  the  14 t h  o f  November  2014 f rom Mr  Denn is  Mlambo to  

yourse l f?  

DR NELL:    That  i s  cor rec t  Cha i r.    

ADV KENNEDY SC:    And he o f  course  a t  the  t ime was the  

Head Off i ce  Group Head o f  Supp ly  Cha in  Management ,  i s  20 

tha t  r igh t?  

DR NELL:    That  i s  cor rec t .  

ADV KENNEDY SC:    Had you  had dea l ings w i th  h im 

prev ious l y?  

DR NELL:    Yes I  have Cha i r.    
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ADV KENNEDY SC:    And i f  I  may jus t  read in to  the  reco rd  

Cha i r  the  br ie f  content  o f  the  emai l ;  

“ I  learn t  w i th  a  g reat  dea l  o f  surpr i se  th is  a f te rnoon  

tha t  LMT has taken a  dec is ion  no t  to  supp ly  the  

. . . [ ind is t inc t ]  DLS fo r  the  Hoefys ter  cont rac t .   I  

thought  I  shou ld  conf i rm tha t  w i th  you i f  tha t  i s  

indeed t rue  be fore  fu r ther  engagements .    I  f ind  tha t  

surpr i s ing  g iven  the  t ime we have spent  a t  

Corpora te  Off i ce  debat ing  the  issue w i th  DLS. ”  

Now you seem to  be  under  the  impress ion  a t  tha t  s tage 10 

tha t  LMT had taken a  dec i s ion  no t  to  supp ly  the  hu l l s  to  

DLS ra ther  than  DLS had taken a  dec is ion  to  award  the  

cont rac t  to  an  en t i t y  o ther  than LMT.    How d id  i t  come 

about  tha t  –  c lea r ly  he  was wrong on th is ,  no t  so?  

DR NELL:    That  i s  cor rec t  Cha i r  yes .  

ADV KENNEDY SC:    You had not  taken a  dec i s ion  to  

supp ly  these i tems to  DLS,  on  the  cont rary  you wanted to?  

DR NELL:    Yes we wanted to  Cha i r.  

ADV KENNEDY SC:    Yes,  how d id  i t  come about  tha t  th is  

emai l  was sent  to  you.  20 

DR NELL:    Cha i r  i t  a l l  comes back to  the  var ious  

approaches made f rom DLS to  us ,  one o f  the  p roposa ls  

was tha t  they p laced the  cont rac t  fo r  the  hu l l s  on  us  bu t  we 

need them to  p lace the  cont rac t  on  VR Laser,  take  fu l l  

respons ib i l i t y  fo r  qua l i t y,  de l i ve ry  and eve ry th ing  and fo r  
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tha t  we can take  a  5% mark -up.   Now i f  you  do the  

ca l cu la t ions i t  i s  no t  in  the  best  in te res ts  o f  the  company,  i f  

you  fo l low tha t  approach,  a t  the  r i sk  o f  manag ing  another  

bus iness in  do ing  someth ing  wh ich  you have no rea l  

cont ro l  ove r,  i t  i s  no t  wor th  the  money,  and I  aga in  i te ra te 

tha t  I  wanted Board  approva l  to  cont inue w i th  th is  

approach,  wh ich  we d id  no t  ge t  a t  tha t  s tage,  and we jus t  

d id  no t  ag ree to  the  proposa l ,  I  d id  no t  agree w i th  the  

proposa l ,  aga in  re i te ra t ing  my f iduc ia ry  du ty  as  a  d i rec tor  

and I  wanted LMT Board  to  approve th is  p roposa l  be fore  I  10 

even s igned but  I  was never  g iven the  oppor tun i ty.  

ADV KENNEDY SC:    Now jus t  to  look  aga in  a t  the  las t  

sentence o f  tha t  parag raph Mr  Mlambo expressed surpr i se  

a t  h is  –  a t  what  he  unders tood the  pos i t ion  to  be  tha t  LMS 

had taken a  dec i s ion  no t  to  supp ly  the  hu l l s ,  g iven the  t ime 

he says we have spent  a t  Corpora te  Off i ce  debat ing  the  

issue DLS what  d id  you unders tand tha t  to  re fe r  to ,  was  

tha t  the  very  process in  wh ich  the re  had been in te rac t ions  

be tween LMT and DLS as to  whe ther  some so lu t ion  cou ld  

be  ach ieved.  20 

DR NELL:    No Cha i r  I  th ink  th is  re fe rs  to  the  d iscuss ions  

they had between  DLS and head o f f i ce .  

ADV KENNEDY SC:    And head o f f i ce  tha t  you were  no t  

par t y  to?  

DR NELL:    Yes we were  no t  par ty  to  i t .   
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ADV KENNEDY SC:    R igh t ,  thank you.   Then  in  your  

a f f idav i t  page 28  you dea l  w i th  the  Gupta  Fami ly  and i t s  

l inked company,  Reg iments  Cap i ta l ,  and you re fer  to  a  

conversa t ion  w i th  Mr  Ntshepe  who was then Group 

Execut ive  Manager  fo r  Bus iness Deve lopment ,  somet ime  

before  what  we have jus t  been dea l ing  w i th  and tha t  i s  on 

the  22 n d  o f  March  2013 about  l ink ing  a  Ghana ian  c l i en t  w i th  

a  po tent ia l  funder,  what  was tha t  a l l  about?  

DR NELL:    We were  quot ing  fo r  a  p ro jec t  in  Ghana and 

requ i red  some cap i ta l  o r  guarantees and I  approached Mr  10 

Ntshepe and he  re fer red  me to  Reg iments  Cap i ta l  as  a  

po tent ia l  so lu t ion  to  our  p rob lems.  

ADV KENNEDY SC:    And what  happened f rom tha t  

contac t?  

DR NELL:    There  were  numerous  cor respondence between 

myse l f  and Reg iments  Cap i ta l  bu t  in  the  end noth ing  much  

happened,  the  pro jec t  was de layed.     

ADV KENNEDY SC:    Were  you aware  a t  tha t  s tage o f  any  

connect ion  be tween Reg iments  Cap i ta l  and the  Gupta  

Fami ly  o r  the i r  bus iness assoc ia tes? 20 

DR NELL:    No I  was not  Cha i r.  

ADV KENNEDY SC:    D id  you f ind  anyth ing  ou t  o f  the  

ord inary  in  Mr  Ntshepe ’s  approach  to  you?  

DR NELL:    No I  on ly  la te r  on  rea l i sed Cha i r  tha t  

Reg iments  Cap i ta l  was one o f  the  compan ies  l inked  to  the 
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Gupta  Fami ly  and  th is  i s  why I  inc luded i t  in  my a f f idav i t .  

ADV KENNEDY SC:    Yes.   May  I  jus t  have a  moment?   

Thank you Cha i r.   In  paragraph  20 in  your  conc lus ion  

parag raph you re fer  in  the  second par t  o f  tha t  s ta r t ing  “ I  

w ish  to  s ta te”  tha t  you have never  persona l ly  benef i t ted  

e tce te ra  f rom the  sa le ,  tha t  i s  repeat  i t  seems f rom what  

we saw in  the  f i rs t  a f f idav i t ,  cor rec t?  

DR NELL:    I t  i s  exact ly  the  same yes.  

ADV KENNEDY SC:    R igh t ,  and you say tha t  the  o ther  

shareho lders  and  you los t  ou t  in  the  who le  p rocess .   I  jus t  10 

want  you to  te l l  the  Cha i r  to  what  ex ten t  have you los t  ou t  

and how has tha t  a f fec ted  your  l i fe  i f  a t  a l l? 

DR NELL:    Cha i r  we invested  a  lo t  o f  our  own money in to 

the  bus iness and –  in  the  fo rm o f  loan accounts ,  a  

s ign i f i can t  amount ,  and i f  company wou ld  be  put  in to  

bus iness rescue or  be  vo lun ta r i l y  l iqu ida ted  then we wou ld  

lose  every th ing ,  a l l  the  money tha t  we have put  in  wh ich  

was s ign i f i cant .    

ADV KENNEDY SC:    Now le t  us  tu rn  f ina l l y,  i f  we may,  to  

your  th i rd  a f f idav i t ,  Cha i r  tha t  i s  t o  be  found in  the  same 20 

bund le  10  f rom page 470.  

CHAIRPERSON:    What  i s  the  page number  aga in?  

ADV KENNEDY SC:    470.  

CHAIRPERSON:    Okay.  

ADV KENNEDY SC:    Do you have i t  Dr  Ne l?  
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DR NELL:    I  have.  

ADV KENNEDY SC:    Now you have exp la ined ea r l ie r  tha t  

th is  was a  th i rd  a f f idav i t  to  f i l l  i n  some deta i l s  tha t  you fe l t  

needed to  be  added to  your  p rev ious a f f idav i t s ,  co r rec t?    

DR NELL:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    And i t  seems to  cover  much o f  what  

we have a l ready dea l t  w i th .  

DR NELL:    Cor rec t  cha i r.  

ADV KENNEDY SC:    I s  tha t  cor rec t?    Now I  don ’ t  want  to  

lose  anyth ing  tha t  may be impor tan t  to  the  Cha i r,  as  fa r  as  10 

I  can see we have covered them as best  we cou ld ,  i f  we o f  

course  had th ree  days to  dea l  w i th  your  ev idence we wou ld  

go  in to  much more  deta i l ,  bu t  we  are  jus t  focus ing  on  a  

par t i cu la r  i ssue  tha t  you have a l ready heard  we ’ve  

ident i f ied .    I s  there  any aspect  o f  your  th i rd  a f f idav i t  tha t  

you fee l  you need to  b r ing  to  the  a t ten t ion  o f  the  Cha i r  tha t  

has no t  a l ready been canvassed in  your  ev idence? 

DR NELL:    Cha i r  I  wou ld  l i ke  to  no te  tha t  the  issu ing  o f  

cer t i f i ca tes  i s  app l i cab le  on ly  to  t ha t  spec i f i c  veh ic le  tha t  

was tes ted  on tha t  spec i f i c  day.  20 

ADV KENNEDY SC:    You ’ re  re fer r ing  to  the  CSIR 

cer t i f i ca te?  

DR NELL:   The CSIR cer t i f i ca te .   

ADV KENNEDY SC:    Yes.  

DR NELL:    So  you cannot  use tha t  cer t i f i ca te  i n f in i te  fo r  
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o ther  veh ic les ,  i f  there  i s  any mater ia l  change  to  the  

veh ic le  des ign  or  to  the  type o f  sk i l l  o r  whatever  you need  

to  reset  i t  and tha t ’s  the  f i rs t  po in t .   The second po in t  i s  Mr  

Beetge on h i s  own d id  no t  dec ide  to  i ssue the  cer t i f i ca tes  

to  us  a f te r  the  second date ,  i t  was a  co l lec t i ve  e f fo r t  by  

Armscor  Qua l i t y,  the  CSIR tha t  the  process was  in  fac t  

cor rec t l y  fo l lowed and tha t ’s  why the  cer t i f i ca tes  were  

issued.   

ADV KENNEDY SC:    I f  I  may jus t  in te rpose fo r  a  second,  

Mr  Beetge you re fer  to  has no t  been,  has no t  come out  in  10 

your  o ra l  ev idence today,  i t  came out  in i t ia l l y  in  Nkos i ’s  

ev idence and you have responded in  the  second  par t  o f  

th is  la tes t  a f f idav i t  to  par t i cu la r  a l legat ions  made  in  Mr  

Nkos i ’s  ev idence,  i s  tha t  r igh t?    

DR NELL:    Cor rec t  yes .  

ADV KENNEDY SC:    And Mr  Nkos i  gave ev idence tha t  

p r io r  to  h i s  own,  Mr  Nkos i ’s  appo in tment  he  –  to  rep lace Mr  

Beetge,  there  was a  pe r iod  o f  ove r lap  where  he  was 

unders tudy ing  Mr  Beetge in  the  t rans i t ion  per iod  and Mr  

Beetge gave cer ta in  in fo rmat ion  to  Mr  Nkos i  in  re la t ion  to  20 

poss ib le  c r i t i c i sm  o f  the  in i t ia l  and the  second tes t  a t  the 

CSIR.    I s  tha t  the  Mr  Beetge you are  re fer r ing  to?  

DR NELL:    That  i s  cor rec t  yes .  

ADV KENNEDY SC:    R igh t  thank you.   Cha i r  we  have no 

fu r ther  quest ions fo r  th is  w i tness,  thank you very  much.  
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CHAIRPERSON:    Okay thank you very  much Dr  Ne l l  fo r  

ava i l ing  yourse l f  to  come and ass is t  the  Commiss ion .   

Shou ld  we need you to  come back  we w i l l  ask  you to  come 

back bu t  thank you ve ry  much,  you are  now excused.  

DR NELL:    Thank you s i r.  

ADV KENNEDY SC:    Cha i r  I  see i t  i s  ge t t ing  c lose  to  f i ve 

th i r t y  wh ich  was as  I  unders tood i t  ear l ie r  the  ou ter  l im i t  

tha t  we were  be ing  a l lowed,  we seem to  have jus t  sneaked 

in  the  comple t ion  o f  th is  ev idence.    We had p lanned 

another  w i tness,  the  a t to rney who  is  cur ren t ly  in  George,  10 

bu t  I  am a f ra id  we haven ’ t  go t  th rough to  h im.   We are  in  

your  hands,  i f  you  w ish  to  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  I  am prepared to  s i t  t i l l  qu i te  la te  to  

comple te  a l l  the  w i tnesses tha t  we can comple te  today.   I  

don ’ t  know whether  Mr  Se leka is  a l ready around.    I  th ink 

he  is  a round,  how long do you th ink  your  next  w i tness w i l l  

take ,  what  i s  you r  es t imate  o f  how long he w i l l  take  your  

next  w i tness?  

ADV KENNEDY SC:    May I  jus t  conf i rm wi th  my 

co l league?   An hour,  poss ib l y  an  hour  and a  ha l f  Cha i r.  20 

CHAIRPERSON:    Yes okay Mr  Se leka maybe you can 

come c lose r.    Yes you are  excused Dr  Ne l l .   What  i s  your  

es t imate  o f  how long your  w i tness tha t  we are  go ing  to  

dea l  w i th  w i l l  take ,  30  m inutes ,  one hour,  what  was your  

es t imat ion?  
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ADV SELEKA SC:    We shou ld  be  an hour  Cha i rperson.  

CHAIRPERSON:    Shou ld  be  about  an  hour?  

ADV SELEKA SC:   About  an  hour  yes.  

CHAIRPERSON:    Okay a l r igh t ,  may I  –  I  know tha t  bo th  

you and your  w i tness and her  lega l  rep resenta t i ve ,  i f  there  

i s  a  lega l  representa t i ve ,  wou ld  have come here  on  the  

unders tand ing  tha t  we wou ld  be  ab le  to  s ta r t  a t  f i ve  or  as  

soon the reaf te r  as  poss ib le .   I f  I  hea r  the  ev idence o f  the 

next  w i tness wh ich  I  am to ld  m ight  take  about  an  hour  and  

a  ha l f  tha t  wou ld  en ta i l  cons iderab le  wa i t ing  on  your  par t  10 

and on w i tness ’s  par t  and the  lega l  representa t i ve .   Would  

you and the  w i tness and a l l  concerned be ab le  to  be  

pa t ien t  and wa i t  and once I  am done w i th  the  o the r  w i tness  

I  wou ld  the  hear  your  w i tness ,  o r  i f  another  op t ion  

depend ing  what  Mr  Kennedy says m ight  be  i f  they  are  

happy to  take  a  break,  and do whatever  they wan t  to do ,  

a f te r  a l l  he  has been on h i s  fee t  fo r  the  who le  day,  and 

then I  hear  your  w i tness and then when I  am done then  

they come back.   I  am f lex ib le .    I  don ’ t  know what  i s  your  

s i tua t ion?  20 

ADV SELEKA SC:   I  w i l l  take  the  second opt ion .  

CHAIRPERSON:    Mr  Kennedy what  do  you th ink?  

MR KENNEDY SC:   We are  qu i te  happy to  accommodate  

our  l earn  f r iend on tha t  score  Cha i r,  we a re  m indfu l  o f  the  

fac t  tha t  the  o ther  day my learned f r iend a lso  had  to  wa i t  
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fo r  us  to  comple te  our  ev idence tha t  over ran  and tha t  

inconven ienced h im and we are  i ndebted to  h im fo r  tha t ,  

maybe a l so  ind ica te  i t  i s  go ing  to  take  a  l i t t le  t ime to  se t  

up  the  v ideo con ference l ink  so  tha t  perhaps can be dea l t  

w i th  wh i le  my lea rned f r iend takes  ove r  the  pod ium and we 

g ive  h im h is  chance.  

CHAIRPERSON:    Yes,  and a f te r  a l l  your  w i tness a lso  w i l l  

be  tes t i f y ing  v ia  v ideo l ink  f rom home or  f rom wherever.  

ADV KENNEDY SC:    I  am not  sure  exact ly  where .  

CHAIRPERSON:    Ja ,  bu t  a t  leas t  i t  doesn ’ t  invo l ve  10 

t rave l l ing  to  the  venue.  

ADV KENNEDY SC:    No.  

CHAIRPERSON:    Ja ,  ja ,  okay no  I  th ink  tha t  i s  f ine ,  what  I  

w i l l  do  then I  th ink  I  am go ing  to  ad jou rn  to  a l low Mr  

Se leka to  se t  up  and you can have a  break,  s t re tch  your  

legs  and then I  can when I  come back I  can then hear  Mr  

Se leka ’s  w i tness.  

ADV KENNEDY SC:    Thank you Cha i r.  

CHAIRPERSON:    Okay I  th ink  le t ’s  take  a  15  minute  

break,  so  we w i l l  resume a t  quar te r  to  s ix .   We ad jou rn .  20 

INQUIRY ADJOURNS 

INQUIRY RESUMES 

ADV SELEKA SC:  Good af ternoon 

CHAIRPERSON:    Good af ternoon Mr Seleka,  good 

af ternoon everybody.  
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ADV SELEKA SC:   Thank you Chai rperson.  

CHAIRPERSON:   We are now star t ing our evening session.   

We are done with  our day session but  we wi l l  cont inue later 

wi th the evidence relat ing to Denel  but  we wi l l  cont inue 

dur ing the evening session.   So this wi l l  evidence relat ing to  

Eskom and in par t icular to the suspension of  re lat ing to the 

suspension of  execut ives.   And Ms Klein is cont inuing her  

evidence.   Ms Daniels.  

ADV SELEKA SC:   Ms Daniels.  

CHAIRPERSON:   Ms Daniels is cont inuing her evidence.  10 

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   Okay al r ight .   Are you ready to have her  

sworn in?  Okay p lease administer the oath or aff i rmat ion.  

ADV SELEKA SC:   Thank you Chai r.  

REGISTRAR:   P lease state your fu l l  names for the record.  

MS DANIELS:   Suzanne Margaret  Daniels  

REGISTRAR:   Do you have any object ions to taking the 

prescr ibed oath? 

MS DANIELS:   No.  

REGISTRAR:   Do you consider the oath to be b inding on 20 

your conscience? 

MS DANIELS:   Yes.  

REGISTRAR:   Do you swear that  the evidence you wi l l  g ive 

wi l l  be the t ruth;  the whole t ruth and nothing else but  the 

t ruth;  i f  so please ra ise your r ight  hand and say,  so help me 
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God. 

MS DANIELS:   So help me God.  

CHAIRPERSON:   Thank you.   Welcome back Ms Suzanne – 

Ms Daniels.  

MS DANIELS:   Thank you Mr Chai r.  

CHAIRPERSON:   Okay.   Thank you.  

ADV SELEKA SC:   Thank you Chai r.   Now Ms Daniels Chai r  

is going to complete her evidence on the suspensions.   We 

wi l l  cont inue to use Eskom Bundle 08[a]  and [b] .  

CHAIRPERSON:   Yes okay.  10 

ADV SELEKA SC:   Yes.   And Chai rperson just  for  to recap 

on why she is in fact  here i t  is also because of  new issues 

that  arose dur ing her test imony in  her last  appearance and 

she was requested then to f i le a  supplementary aff idavi t .   

She has done so Chairperson that  supplementary aff idavi t  is 

in Eskom Bundle 08[b] .   That  is r ight  at  the end of  that  f i le 

Chairperson and I  th ink that  is where the Chai rperson should 

be.  

CHAIRPERSON:   I  have got  Eskom Bundle 08[b] .  

ADV SELEKA SC:  Yes.  20 

CHAIRPERSON:   Yes and… 

ADV SELEKA SC:   And page 1050 Chairperson.  

CHAIRPERSON:   Page 1050.  

ADV SELEKA SC:   1050 which is the last  i tem in that  f i le.   

We using the black number Chai rperson.  
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CHAIRPERSON:   Yes.    

ADV SELEKA SC:   And – so the -   Ms Daniels test imony wi l l  

turn mainly on this and we wi l l  put  the version of  the other  

wi tnesses to her.  

CHAIRPERSON:   Yes you may proceed.  

ADV SELEKA SC:   Thank you Chair.   May I  proceed Chair?  

Ms Daniels thank you for making yoursel f  avai lab le on short  

not ice.   You wi l l  have also the reference bundle – not  the 

reference the bundle I  have just  referred to Bundle – Eskom 

Bundle 8 where your supplementary aff idavi t  is contained.  10 

MS DANIELS:   Yes I  do.  

ADV SELEKA SC:   You do have that .   Ms Daniels  I  have 

gone through the aff idavi t  and there were a couple of  th ings 

you ment ioned dur ing your test imony in your last  – in your  

previous appearance which the Chai rperson has asked that  

they be contained in th is aff idavi t .   My recol lect ion is that  

you had completed the evidence on the suspensions to the 

point  of  the exi t  negot iat ions.   You test i f ied about the 

meet ings that  took place.   Is that  on the 11 May 2015?  Exi t  

negot iat ion meet ings.  20 

MS DANIELS:   Yes and the 4 t h May Mr Chai r.  

ADV SELEKA SC:   The 4t h May yes.    

MS DANIELS:   Mr Chairman.  

ADV SELEKA SC:   And you related how those meet ings took 

place.  
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MS DANIELS:   That  is correct .  

ADV SELEKA SC:   The recent  aff idavi t  now that  I  have 

ment ioned that  there is an aff idavi t  by Mr Matshela Koko 

which he has subsequent ly submit ted to the commission.   I  

have provided you wi th a copy of  that  aff idavi t .   That  – in  

that  aff idavi t  and I  s imply want to  read a paragraph – the 

aff idavi t  wi l l  be part  of  the bundle of  Mr Koko in due course.   

There is a paragraph in which he says speaking of  the 

set t lement or exi t  negot iat ions meet ing of  himsel f .   He says:  

“What  Ms Daniels  states in paragraphs 68 to  10 

71 of  her aff idavi t  is broadly correct  save 

that  I  d id not  refer to her stor ies re lat ing to  

Zola Tsotsi  that  I  could tel l .   I  was speci f ic.   I  

informed Ms K le in – Mr Khoza and Ms 

Daniels of  the Sumi Tomo affai r  as the 

reason for Mr Tsotsi  engineer ing my 

suspension. ”  

I f  you break this  paragraph down into i ts  var ious components 

the f i rst  one is that  your paragraphs the contents of  your 

paragraph 68 and 71 are broadly correct ly.   Now you wi l l  20 

want to know what are those paragraphs.   Those paragraph 

are in your f i rst  bundle Eskom Bundle 8[a] .   And on page – i t  

starts on page 19 -  19 Chai rperson.    

CHAIRPERSON:   Oh this is in another bundle? 

ADV SELEKA SC:   I t  is in the [a]  Eskom Bundle 8[a] .   Page 
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19 paragraph 68.   Are you there Ms Daniels? 

MS DANIELS:   Yes I  am Mr Chai r.  

ADV SELEKA SC:   Yes.   So there you wrote:  

“The board met Mr Matshela Koko on 11 May 

2015 and the turn of  th is  meet ing was to 

dramat ical ly d i fferent  f rom the previous two I  

had sat  in.   The board was represented by 

Ms Veneta Klein and Mr Zethemba Khoza. ”  

Paragraph 69.  

“Unl ike the previous two meet ings Mr Koko 10 

was g iven t ime to express his sent iments on 

the issue of  his suspension qui te in length.  

He was lyr ical  do not  understand and 

shocked and surpr ised permeated h is speech 

and the now legendary Eskom is in  my veins 

was part  of  h is rendi t ion of  his posi t ion at  

that  moment. ”  

Paragraph 70 

“He also port rayed his relat ionship wi th the 

previous chai rperson Mr Zola Tsotsi  as 20 

acr imonious and at t r ibuted his acr imonious 

re lat ionship as the reason for him f ind ing 

himsel f  on suspension.   He went  at  great  

lengths to impart  to the board members that  

they had been misled and that  he would not  
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make i t  d i ff icul t  for the board i f  the board 

says you do not  f i t .   He would accede and 

leave Eskom.”  

Paragraph 71.  

“Mr Khoza thanked him for his submission 

and Ms Klein started her conversat ion wi th  

an opening quest ion of  could you t ruly t rust  

th is board again?  One again Koko 

emphasised that  he bel ieved that  the reason 

for  h is present  si tuat ion was the acr imonious 10 

re lat ionship he had with Mr Tsotsi  which led 

to a [00:09:37]  between him and the previous 

board.   At  th is point  Ms Klein then asked 

could you come back and work wi th th is  

board?  Mr Koko retorted that  he heard 

horror stor ies rela t ing to”  

CHAIRPERSON:   Hang on one second.   Please switch off  

cel l  phones and whatever may dis turb us.   Yes cont inue Mr 

Seleka.  

ADV SELEKA SC:   Thank you Chai r.  20 

“Once again Koko emphasised that  he 

bel ieved that  the reason for his present  

si tuat ion was the acr imonious relat ionship he 

had with Mr Tsotsi  which led to  acr imony 

between him and the previous board.   At  th is  
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point  Ms Klein then asked could you come 

back and work wi th th is board?” 

Now may I  pause there because so far he has not  said 

anything that  you have said is incorrect  but  he is about  to  

say what he said he did not  say.  

MS DANIELS:   Okay.  

ADV SELEKA SC:   You fo l low.  

MS DANIELS:   Yes.  

ADV SELEKA SC:   Ja.  

MS DANIELS:   Okay.  10 

ADV SELEKA SC:   So broadly what you said Mr Koko says 

is correct  now the statement he s ingled th is one out .   He 

says:  

“Mr Koko retorted. ”  

This is in response to the quest ion by Ms Klein,  could you 

come back and work wi th th is board? 

“Mr Koko retorted that  he had horror  stor ies 

re lat ing to Zola Tsotsi  and not  the current  

board.   Ms Klein thanked him for his honesty 

and took note that  he had said I  wi l l  come 20 

back to Eskom. She exercised that  th is 

conf i rmed that  the t rust  element was intact  

and that  Koko was prepared to si t  out  and 

wai t .   She conf i rmed that  she respected what  

he had told them and thanked him for being 
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open and f rank.”  

The only – the only query he raised wi th your  

statement is the one regarding horror stor ies you say he 

ment ioned in regard to Mr Tsotsi .   Now what do you – what is 

your response to that?  Wel l  I  could ask you direct ly  in the 

interest  of  t ime Ms Daniels whether  your statement is i t  a 

correct  ref lect ion of  what t ranspi red in that  meet ing 

part icular ly in regard to Mr Tsotsi  or do you think that  is what  

was art iculated by Mr Koko?  What can you say to the 

Chairperson? 10 

MS DANIELS:   Mr Chairperson in my supplementary aff idavi t  

I  at tach my notes f rom the meet ing.   I t  is … 

CHAIRPERSON:   Is that  in your supplementary aff idavi t?  

MS DANIELS:   Yes Mr Chai r.    

ADV SELEKA SC:   I t  wi l l  be in the other f i le Chairperson.  

MS DANIELS:   Th is is.  

ADV SELEKA SC:   Bracket  a – bracket  b I  beg your pardon.  

MS DANIELS:   B lack number I  just  th ink 1076.  

CHAIRPERSON:   What is the page number for the notes? 

MS DANIELS:   Is that  correct? 20 

ADV SELEKA SC:   What is the page number? 

MS DANIELS:   I t  is the black number Eskom 08 1076.  

CHAIRPERSON:   1070? 

MS DANIELS:   1076.  

CHAIRPERSON:   Okay.   Yes.   
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MS DANIELS:   And you wi l l  see that  I  can conf i rm that  th is is 

my handwri t ten notes f rom the meet ing at  that  t ime.  And I  

took them down without  any edi t ing.   So what I  say – what I  

wr i te here are the words that  was said at  that  meet ing.   And 

you wi l l  see at  the top of  page 1078 I  have the words horror 

stor ies relat ing to ZT.   

CHAIRPERSON:   Sorry at? 

MS DANIELS:   1078 

CHAIRPERSON:   1078.  

ADV SELEKA SC:   Yes.  10 

CHAIRPERSON:   What are you drawing my at tent ion to on 

that  page? 

MS DANIELS:   The f i rst  l ine says horror stor ies relat ing to  

ZT.  

CHAIRPERSON:   Yes.  

MS DANIELS:   So then when I  say there VK i t  says:  Hi  thank 

you having said this and then in quotat ion marks I  put  “ I  wi l l  

come back to Eskom and in brackets I  put  MK”  So this is the 

conversat ion as I  recorded i t  at  the meet ing of  the 11 May 

2015.  20 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   So when you wrote VK.  

MS DANIELS:   I  was referr ing to Ms Veneta Klein.  

CHAIRPERSON:   Mr? 

MS DANIELS:   Veneta Klein.  
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CHAIRPERSON:   Oh Ms Veneta Kle in yes.  

MS DANIELS:    And when I  have MK i t  is Matshela Koko.  

CHAIRPERSON:   Ja.  

MS DANIELS:   And when you see ZK i t  is Zethemba Khoza.  

CHAIRPERSON:   Okay.    

MS DANIELS:   And ZT is Zola Tsots i .  

CHAIRPERSON:   Okay.   Have you always had these notes 

wi th you? 

MS DANIELS:   Yes Mr Chai rman.  

CHAIRPERSON:   Okay.   Did you show them to the 10 

invest igators or the legal  team earl ier? 

MS DANIELS:   Yes I  d id.  

CHAIRPERSON:   Oh okay.  A lr ight  Mr Seleka.  

ADV SELEKA SC:   Thank you Chai r.   So i f  you turn the page 

back Ms Daniels to page 1076 at  the top of  the page that  is  

meet ing wi th M Koko is that  Mr Matshela Koko? 

MS DANIELS:   Yes that  is correct  Mr Chai r.  

ADV SELEKA SC:   The date is 11 May 2015 that  is the date 

you reference in your aff idavi t?  

MS DANIELS:   Yes that  is the meet ing that  I  at tended where 20 

he was present .  

ADV SELEKA SC:   Did you base the contents of  your 

aff idavi t  on what is contained in th is  – your notes? 

MS DANIELS:   Yes that  is correct  Mr Chai rman.  

ADV SELEKA SC:   So the aff idavi t  is ref lect ive of  what is  
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contained here? 

MS DANIELS:   Yes that  is correct  Mr Chai r.  

ADV SELEKA SC:   Did you share your minutes at  a t ime with 

Dr Ngubane or any of  the members of  th is delegat ion 

mandated to negot iate wi th the suspended execut ives? 

MS DANIELS:   They did not  real ly ask for i t  so I  d id not  

share i t  wi th them Mr Chai rman.  

ADV SELEKA SC:   Did you give any report  back to the team 

delegated to negot iate or to Dr Ngubane?  I  bel ieve you were 

in Dr Ngubane’s off ice at  th is t ime? 10 

MS DANIELS:   Yes that  is correct .   I  gave him feedback on 

some of  the – what happened at  the meet ings but  because 

he was in contact  wi th Ms Klein and Mr Khoza and Mr 

Khumalo I  d id not  need to share my notes wi th him.  

ADV SELEKA SC:   I  see.   Anyway that  is the only aspect  the 

horror  story – the horror stor ies which seems to be in 

content ion or contended by Mr Koko. 

MS DANIELS:    Oh I  wrote i t  down as he said i t  at  the t ime 

Mr Chai rman.  

ADV SELEKA SC:   Now let  us go back then to your 20 

supplementary aff idavi t  in sequence which is in that  – that  

very same bundle where we are Chair  page 1050.  In your  

aff idavi t  start ing on page 1051 to page 1056 you relate or  

you reference f ive meet ings which you had with Mr Essa or  

shal l  I  say f ive di f ferent  occasions on which you met  wi th Mr 
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Essa.   Are you on that? 

MS DANIELS:   Yes that  is correct .  

ADV SELEKA SC:   Those pages? 

MS DANIELS:   Yes I  am.  

ADV SELEKA SC:   The f i rst  meet ing you reference is the 

one of  the 10 March 2015 where you were ca l led by Mr 

Matshela Koko to meet wi th him at  Melrose Arch.   That  is the 

meet ing where you meet wi th Mr Essa for the f i rst  t ime 

according to your aff idavi t  and … 

CHAIRPERSON:   Have you gone there to her supplementary 10 

aff idavi t  or are you back on the other bundle? 

ADV SELEKA SC:   Back to the same supplementary Chai r.   

The same bundle where her handwr i t ten… 

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Page 1051.  

CHAIRPERSON:   Yes okay.    

ADV SELEKA SC:   Thank you Chai r.   So page 1051 Ms 

Daniels f rom that  page on talks about the f ive di fferent  

occasions when she met wi th  Mr Essa.   Paragraph 4 is the 

f i rst  occasion which is on the 10 March 2015 and that  20 

meet ing was at  Melrose Arch where you were cal led by Mr 

Koko.   The detai ls of  that  meet ing are in your  main aff idavi t .   

So you have test i f ied here and at  the Parl iamentary Port fo l io 

Commit tee about that  meet ing.  You recal l  Ms Daniels? 

MS DANIELS:   Yes that  I  conf i rm Mr Chairman.  
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ADV SELEKA SC:   That  is the meet ing where the suspension 

of  the execut ives was ment ioned and that  an inqui ry wi l l  a lso 

be started.  

MS DANIELS:   Yes that  is correct  Mr Chai rman.  

ADV SELEKA SC:   And  other detai ls are ment ioned which 

have been t raversed in th is evidence – in the evidence 

before this commission Mr Essa in troducing himsel f  to you 

as the Minister ’s advisor.  

MS DANIELS:   Yes that  is correct  Mr Chai rman.  

ADV SELEKA SC:   The second meet ing you reference is 10 

paragraph 5 of  your aff idavi t  which is a meet ing you say i t  is 

in October 2015 where you meet wi th Mr Essa at  Eskom’s 

premises in Megawatt  Park and that  he was coming to meet 

wi th Mr Koko.  

MS DANIELS:   Yes that  is what he told me Mr Chai rman.  

ADV SELEKA SC:   And that  seems to be a br ief  meet ing 

nothing signi f icant  about  i t .   You see him wait ing for Mr – 

wai t ing to meet  wi th Mr Koko and you say that  he 

congratulates you on your appointment as the Company 

Secretary.  20 

MS DANIELS:   Yes that  is correct  Mr Chairman.  He actual ly  

drew my at tent ion.  

ADV SELEKA SC:   He actual ly? 

MS DANIELS:   He actual ly – he was seated there on the 

couch.  
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ADV SELEKA SC:   Yes.  

MS DANIELS:   And he actual ly you know greeted me.  

ADV SELEKA SC:   Did he in fact  te l l  you that  he was coming 

to meet wi th Mr Koko? 

MS DANIELS:   Yes he did say that .  

ADV SELEKA SC:   Did he tel l  you the reason for coming to 

meet wi th Mr Koko? 

MS DANIELS:   No he did not  ment ion why he was meet ing 

Mr Koko Mr Chai rman.  

ADV SELEKA SC:   Did you and h im – you and him speak 10 

about anyth ing in re lat ion to Eskom? 

MS DANIELS:   No not  at  that  meet ing Mr – not  at  that  

encounter  Mr Chairman i t  was not  actual ly a meet ing.   I  was 

walking past  del iver ing documents.  

CHAIRPERSON:   One second.  Can you at tend to the noise 

of  the  a i r  condi t ioner.   Somebody wi l l  – must  just  at tend to 

that .   Okay alr ight .   P lease – just  repeat  your answer?  Oh 

you want him to repeat  the quest ion? 

MS DANIELS:   My apologies Chairman.  

CHAIRPERSON:   Okay.   He – Mr Seleka wi l l  repeat  the 20 

quest ion.  

ADV SELEKA SC:   You were saying i t  was actual ly an 

encounter not  a meet ing? 

MS DANIELS:   Yes he was – he was in the wai t ing area and 

I  was walking past  del iver ing documents to the var ious 
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execut ives and that  is how the encounter happened.   So i t  

was not  a very long conversat ion.    

ADV SELEKA SC:   Then you reference three other meet ings 

or encounters which take place now in  2017 and the f i rst  of  

those is on page 1052.  Again i t  is a meet ing at  Mel rose Arch 

but  here I  am going through this because you have al ready 

test i f ied about i t .   Here i t  is not  a meet ing wi th him as such 

is you being taken to Mel rose Rose by Mr Koko on the 

explanat ion that  you were in fact  go ing to meet wi th the 

Minister.  10 

MS DANIELS:   Yes that  is correct  Mr Chai r.  

ADV SELEKA SC:   That  is in paragraph 6 of  your aff idavi t .   

You said  

“Mr Koko had asked me to accompany him to 

a meet ing wi th Minister Brown to discuss the 

independent power producers.   Instead we 

ended up at  the off ices of  Mr Essa in Melrose 

Arch.   At  th is stage the off ices had moved.  I  

d id not  [00:24:14]  i t  was in the same bui ld ing 

as Glencore.   I  would later come to establ ish 20 

that  those off ices were the actual  home of  

the Tr i l l ian Group Companies.”  

You see that? 

MS DANIELS:   Yes I  see that .  

ADV SELEKA SC:   Mr Koko has deal t  wi th the al legat ion 
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pertaining to your or rather let  me say your vers ion 

pertaining to the meet ing of  10 March 2015 and we have 

t raversed that  as wel l  in your last  appearance and according 

to him he had cal led you to come to Melrose Arch in order 

for him to obtain advice f rom you as a legal  advisor he refers 

to you on what he says was his – a threat  as communicated 

to him Mr Matona.   A threat  made by Mr Tsotsi  that  unless he 

reverses the suspension of  Mr Sikasimbi Mr Tsotsi  was going 

to suspend h im and Mr Matona.   Could you give the 

Chairperson your response to that? 10 

MS DANIELS:   Mr Chair  at  no stage on the 10 March 2015 

did Mr Koko ever  ment ion the matter of  Mr Matona in the 

context  of  a threat  f rom Mr Tsots i .   The only conversat ion 

that  I  had was in his presence when Mr Essa told me that  Mr 

Matona would be one of  the four execut ives suspended.  

ADV SELEKA SC:   Ms Koko agrees that  he met  wi th you on 

the 10 March.   He agrees that  he met  wi th you at  Melrose 

Arch but  he disagrees wi th you on the purpose of  the 

meet ing.   And he disagrees wi th  you on meet ing wi th Mr 

Sal im Essa.   So are you hundred percent  sure that  the 20 

purpose of  the meet ing and the people present  at  the 

meet ing according to your version are correct? 

MS DANIELS:   I  am hundred percent  sure Mr Chai rman that  

the purpose of  the meet ing was as I  had test i f ied ear l ier.  

ADV SELEKA SC:   Were you aware that  in – back dur ing the 



11 NOVEMBER 2020 – DAY 304 
 

Page 299 of 404 
 

inquiry by the Parl iamentary Port fo l io Commit tee of  the 

test imony of  Mr Abraham Masongo? 

MS DANIELS:   Yes I  l istened to Mr Masongo’s test imony 

when he test i f ied in Parl iament Mr Chai r.  

ADV SELEKA SC:   Are you aware that  he also test i f ied in  

regard to him at tending at  Mel rose Arch? 

MS DANIELS:   Yes he had a simi lar  experience i f  I  recal l  Mr 

Chai r.  

ADV SELEKA SC:   So Mr Koko wi l l  have to deal  wi th that  as 

wel l .  10 

MS DANIELS:   Yes he would.  

ADV SELEKA SC:   Are you aware here before this  

commission of  the test imony of  Ms Nonkululeko Velete or  

Dlamini? 

MS DANIELS:   Yes I  l istened to her test imony as wel l  Mr 

Chai r.  

ADV SELEKA SC:   And what is your  comment  in  regard to 

her test imony relevant  to what we are talk ing about here? 

MS DANIELS:   I  was qui te I  th ink pleased would be an 

appropriate descr ipt ion to say that  she could at  least  20 

val idate what  I  had said al l  those years ago and that  you 

know i t  is t rue.   I  do not  know about the second par t  of  her 

test imony in terms of  the – the way she talked about the 

successors but  i t  certainly sounded as when Mr Koko phoned 

her to invi te her  to Mel rose Arch the same as what had 
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happened to me. Mr Chai r.  

ADV SELEKA SC:   Okay we do not  have Mr Koko’s vers ion 

in regard to your meet ing in genera l  – on the thi rd occasion 

shal l  I  refer to i t  because you do not  actual ly have a date.   I t  

says dur ing 2017 where he takes you to Melrose Arch and 

you are outside the boardroom, he is  inside the boardroom 

according to you wi th Mr Essa.   They talk and talk for some 

t ime and thereaf ter they come out .   Mr Essa then speaks to 

you about te l l ing Mr Koko to stay off  Twit ter and you say that  

wi l l  be an exercise in fut i l i ty.   That  is in paragraph 7 of  your 10 

aff idavi t .  

MS DANIELS:   That  is correct  Mr Chai r.  

ADV SELEKA SC:   You also relayed that  whi le you were 

wai t ing a gent leman walked by and introduced himsel f  to you 

as Eric Wood.  That  is in paragraph 7.  

MS DANIELS :    Yes,  that  is correct  Mr Chai rman.  

ADV SELEKA SC :    Now who is Mr Er ic Wood? 

MS DANIELS :    He was Mr Essa’s partner  in Trunnion.   I  am 

just  not  sure of  the whole st ructure but  he was one of  the 

partners in Trunnion.  20 

ADV SELEKA SC :    Was that  your  f i rst ,  what shal l  I  cal l  i t ,  

encounter,  meet ing wi th him? 

MS DANIELS :    Yes,  th is was my f i rst  encounter.  

ADV SELEKA SC :    Would you meet  wi th him later on? 

MS DANIELS :    No,  th is was the only t ime that  I  actual ly  
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. . . [ intervenes]   

ADV SELEKA SC :    This was the only t ime? 

MS DANIELS :    . . . I  actual ly met him. 

ADV SELEKA SC :    Because when we come to deal ing wi th  

the t ransact ions,  we understand that  Mr Er ic Wood was in  

the mix.  

MS DANIELS :    Yes,  your  invest igat ion team has shown me 

some of  that  informat ion but  th is was the only t ime that  I  

physical ly encountered Mr Wood, Mr Chai rman.  

ADV SELEKA SC :    So you did not  deal  wi th him at  the t ime 10 

when Eskom concluded.. .   Wel l ,  I  do not  know what.   Invoked 

the services of  Trunnion.  

MS DANIELS :    No,  I  d id not  Mr Chai rman.  

ADV SELEKA SC :    Then the thi rd encounter,  you referred to 

i t ,  is on page 1053 and you say i t  is in June 2017.  I t  has to  

do wi th . . . [ intervenes]   

CHAIRPERSON :    Why do you say thi rd? 

ADV SELEKA SC :    The fourth.   I  beg your pardon Chai r.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Thank you,  Chai r.   The fourth.   You say 20 

i t  is  in  June 2017 and i t  has to do wi th you meet ing wi th 

Mr Essa against  the backdrop of  a meet ing where board 

members were d iscussing whether or not  to br ing back 

Mr Koko f rom his suspension.    

MS DANIELS :    Yes,  that  is correct  Mr Chai r.  
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ADV SELEKA SC :    Wel l ,  the focus at  th is stage is real ly  

your encounters wi th Mr Essa.   And you did test i fy  that  he 

could repeat  to you what you have said in the meet ing.   Was 

i t  the meet ing of  the board or the meet ing of  Audi t  and Risk? 

MS DANIELS :    This was a special  meet ing of  the Audi t  and 

Risk Commit tee,  Mr Chai rman.  

ADV SELEKA SC :    And as I  recal l ,  the debate was about the 

report  that  had been produced by Nkonki  and Cl i ff  Dekker.   

Is that  correct? 

MS DANIELS :    Yes,  that  is correct  Mr Chai rman.  10 

ADV SELEKA SC :    Whether that  report  in making f indings of  

no wrongdoing against  Mr Koko,  you could on the st rength of  

i t  return Mr Koko f rom his suspension.  

MS DANIELS :    Yes,  that  is  correct .   That  was the 

discussion.  

ADV SELEKA SC :    And why were you opposed to do that? 

MS DANIELS :    Mr Chai rman, I  fe l t  that  the repor t  d id not  

suff ic ient ly interrogate the evidence that  was co l lected.   On 

both part ies,  both the legal  f i rm and the audi t ing f i rm.  They 

took statements f rom the var ious wi tnesses.     20 

 They did not  real ly interrogate them to a degree that  one 

would have expected.   And my recommendat ion was that  the 

board,  not  just  accept  i t  at  face value but  actual ly get  a 

counsel ’s v iew on where the gabs were in the report .  

ADV SELEKA SC :    And did you obtain counsel ’s v iew? 
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MS DANIELS :    Yes,  I  d id.   The board had a discussion and 

then I  was instructed to  obtain counsel ’s v iew and which I  

d id.  

ADV SELEKA SC :    Chairperson,  Ms Daniels has provided 

us wi th copies of  that  opin ion yesterday which we wi l l  

incorporate into the bundle in. . .   I  th ink i t  is a sign i f icant . . .   I  

have perused the documentat ion Chai rperson.    

 I t  is a signi f icant  opinion in that  i t  g ives a cr i t ique on the 

report  that  was given and the shortcomings in the 

invest igat ions in that  report  and what needed to be done in  10 

order to further those invest igat ions.   I t  is wri t ten by. . .   

Sorry,  i t  was a legal  op inion by one of  my col leagues.    

CHAIRPERSON :    Yes-no,  that  is f ine.  

ADV SELEKA SC :    Ja,  we wi l l  incorporate i t  in the bundle 

Chai r.  

CHAIRPERSON :    Yes.   Of  course,  you wi l l  apply your mind,  

i f  you have done so,  to the quest ion whether we need i t  for  

the purposes of  the evidence.  

ADV SELEKA SC :    Indeed Chai r.  

CHAIRPERSON :    In terms of  the issues.  20 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Or whether i t  is enough that  certain 

developments happened af ter.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Ja.  
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ADV SELEKA SC :    Thank you,  Chair.   Now Ms Danie ls,  then 

the focus,  going back to the focus of  th is exercise,  is that  

subsequent to that  meet ing,  you meet wi th  Mr Essa at  the 

f i l l ing stat ion across Megawatt  Park.   And he is ta lk ing to you 

about why you are opposed to Mr Koko coming back.   And at 

some point  he says:   Name your pr ice.   You remember that? 

MS DANIELS :    Yes,  I  do recal l  that  Mr Chai r.  

ADV SELEKA SC :    And that  is  where on your previous 

occasion he said he could – offered and amount of 

R 800 mi l l ion.  10 

CHAIRPERSON :    That  part  was covered last  t ime.   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Is there anything new that  needs to  be. . .  

ADV SELEKA SC :    Ja.  

CHAIRPERSON :    Let  us not  go over . . . [ intervenes]   

ADV SELEKA SC :    I  am moving on Chai r.  

CHAIRPERSON :    Let  us not  go over evidence that  was 

covered.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Let  us only look at  new things.  20 

ADV SELEKA SC :    That  is r ight  Chai r.   Thank you,  Chai r.    

CHAIRPERSON :    So that  we do not  waste our t ime.  

ADV SELEKA SC :    Then the last  occasion Ms Danie ls is on 

page 1056 and that  too you had re lated i t  where you are 

cal led to Mel rose Arch and you meet wi th other persons 
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there includ ing AJ Gupta and i t  is a  ta lk about  the case,  the 

court  case involv ing the pension pay-out  of  Mr Molefe.  

MS DANIELS :    Yes,  that  is correct  Mr Chai r.  

ADV SELEKA SC :    Thank you.  

CHAIRPERSON :    Ja,  that  too was covered.  

ADV SELEKA SC :    That  too was covered,  Chai r.  

CHAIRPERSON :    That  was the last  encounter wi th 

. . . [ intervenes]   

ADV SELEKA SC :    Correct ,  Chai r.  

CHAIRPERSON :    . . . i f  I  am not  mistaken that  she had with 10 

Mr Essa and then she met them with other  people,  the Gupta 

people in some apartments.   Is that  r ight? 

MS DANIELS :    Yes,  that  is correct  Mr Chai r.  

CHAIRPERSON :    Ja,  so not  let  us go over that  unless there 

is something new that  is important  that  was not  ment ioned 

before.    

ADV SELEKA SC :    Yes.   Chai r,  that  takes care of  the 

meet ings.   Now Ms Daniels,  in  th is aff idavi t  of  Mr Koko which 

is yet  to form part  of  the bundle.   There are a couple of  

th ings he ment ions there about you.   One of  them is  20 

emphasising that . . .    

 He draws someth ing we have not  seen before which is 

that ,  there was a -  the minister when deal ing wi th the issue 

of  Mr Molefe’s pension pay-out ,  the minister issues a media 

statement and you were record ing him, he is on suspension,  
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to te l l  h im that  the minister is throwing is the board under 

the bus.    

 The minister is going,  essent ia l ly,  at  loggerheads wi th  

the board and you wanted advice f rom him.  And he ment ions 

a couple of  t imes you cal led.   How many t imes you spent  on 

the cal l  which is remarkable.    

 And one thing leads to the other and he comes to this 

point  where he says your  relat ionship wi th the board had 

broken down.  He says you tel l  h im that .   I t  is unclear  

whether i t  is your  relat ionship,  in  fact ,  wi th the minister  or  10 

wi th the board.    

 But  then he says,  you come to h is house,  you had a 

meet ing wi th him and you asked h im to intervene.   And he 

says to you:   But  I  cannot because you say you had a good 

re lat ionship wi th the minister,  to him.  Please intervene.   He 

says he does not  and he cannot  intervene.   You became 

upset .   And you walked out  of  h is house.    

 And he thinks that  is  the reason why you have jo ined a 

team of  people that  are on a hunt  for Mr Koko.   Your 

response.    20 

MS DANIELS :    Mr Chai rman, I  real ly th ink that  is a bi t  

ludicrous and i t  is also,  I  mean to br ing a personal  

re lat ionship here before the Commission,  which is  not  the 

mandate of  the Commission to invest igate.   I t  is actual ly 

qui te spurious.    
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 There are a couple of  issues in there.   There was a 

breakdown between mysel f  and the board which had real ly  

started late 2016.   So you know, I  have not  given evidence of  

that  just  yet .    

 As Mr Seleka said,  he only gave me the aff idavi t  last  

night  because he got  i t  late.   But  there was a breakdown in 

the relat ionship wi thin the board and there were inc idences 

of  what,  you know, vict imisat ions in relat ion to my 

re lat ionship wi th the board   

 When Mr Koko became Chief  Execut ive Off icer,  the 10 

re lat ionship also between ourselves,  mysel f  and him started 

deter iorat ing because he would say more on the basis of :   I  

cannot  have a Chief  Legal  Off icer  who is  constant ly  at  odds 

wi th me.  And that  was the beginning.   Not  in 2017.    

 You know, in June 2017, i t  was al ready beyond repai r  

because I  had al ready. . .   You know, I  had formed a view of 

what he was.   So those paragraphs in there I  would,  you 

know, deny.    

 There were issues in terms of  the pension matter and 

how the minister deal t  wi th i t  but  he is  conf lat ing some many 20 

issues that  i t  is real ly,  you know, i t  – I  would take guidance 

f rom the Commission as to what I  would need to answer in  

terms of  that .    

 But  f rom a h igh- level  issue,  i t  was about the breakdown 

in the relat ionship wi th the board,  f rom my perspect ive,  
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started there.    

 I t  actual ly – at  that  point  in June 2017,  i t  had nothing to 

do wi th Mr Koko.   I t  was actual ly the board and mysel f  at  

loggerheads.    

ADV SELEKA SC :    Yes.   But  can I  make this point  which is  

what I  th ink Mr Koko is t ry ing to make, that  you approached 

him to ask him to intervene in mending the relat ionship.   

When he said to you he could not  do i t ,  you became upset  

and as a resul t  o f  that ,  you have gone on a bandwagon to 

say th ings that  are not  t rue about h im.   10 

MS DANIELS :    Wel l ,  that  is a complete fabr icat ion.   There 

was only one occasion that  I  have been at  his premises and 

i t  would certainly not  have been in the evening.    

 He had cal led mysel f  and Mr Kolane(?) Koma(?) who 

was the board’s  spokesperson at  the t ime to h is house to 

deal  wi th negat ive press reports on the Impulse(?) matter.    

 And that  is the only t ime I  had been at  his house.   And I  

d id not  ask him to intervene in any relat ionship wi th the 

minister or the board.  

ADV SELEKA SC :    Now Mr Koko goes on to say that  in  20 

regards to you saying you think your te lephone had been 

bugged af ter the meet ing at  Melrose Arch.   That  f i rst ly,  he 

does not  have the capabi l i t ies to bug phones and secondly,  

why did you not  report  the matter so that  i t  can be deal t  wi th  

to the author i t ies? 



11 NOVEMBER 2020 – DAY 304 
 

Page 309 of 404 
 

MS DANIELS :    Wel l ,  Mr Chai rman the f i rst  instance was that  

he was very speci f ic about  who I  had spoken to.   He 

ment ioned people by name and i t  was for that  reason that  I  

suspected that  he had,  you know, ei ther bugged my phone or 

l istened in.    

 How he had those capabi l i t ies,  I  am not  sure of .   What I  

d id do is that  al l  the cr iminal  acts that  occurred,  I  had 

reported to the re levant  law enforcement author i t ies and 

because i t  was not  on ly the bugging.    

 I  started having harassment on the road.   I  was later  10 

threatened.  I  received death threats.   My daughter  was 

threatened.  I  had at tempted break- ins at  home during this 

per iod 2015 to 2017.    

 In the run-up to my test imony in par l iament,  subsequent  

to that  and even af ter my last  test imony here at  the 

Commission,  I  have also had anonymous threats.    

 Now these were a l l  phone cal ls and you know those k ind 

of  th ings and I  have been fol lowed.  So when I  reported to  

the pol ice,  they consol idated al l  of  these incidences.    

 So cont rary to Mr Koko’s assert ion that  I  have done 20 

nothing about i t .   I  have reported them to the relevant  law 

enforcement author i t ies at  the relevant  t imes.  

ADV SELEKA SC :    Wel l ,  page 1059 of  your supplementary 

aff idavi t  in paragraph 31 you refer to acts of  harassment,  

int imidat ion and threats.   Var ious incidences which you 
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consol idated to the pol ice and you give the case number.    

MS DANIELS :    Yes.  

ADV SELEKA SC :    Would that  be the acts you are referr ing 

to? 

MS DANIELS :    Yes,  that  is correct .  

ADV SELEKA SC :    Or incidences you are referr ing to .  

MS DANIELS :    Yes,  that  is correct  Mr Chai rman.   

ADV SELEKA SC :    What has become of  that  case,  do you 

know? 

MS DANIELS :    At  the moment,  I  th ink i t  is st i l l  open 10 

Mr Chai rman because of  the anonymous threats and. . .   So I  

am not  sure as to how far the law enforcement author i t ies 

can take that .   The pol ice do check up regular ly.    

ADV SELEKA SC :    Then Mr Koko has raised to another 

issue which relates to the Dentons report .   Remember the 

Dentons report  which is said to have been dest royed.   On 

your version,  you were saying that  i t  impl icated Mr Koko.   

And he is asking but  why do you not  produce that  report .   

What is your response to him. 

MS DANIELS :    As I  said to you,  those reports,  I  do not  have 20 

i t  anymore.   I t  was taken.   I  had – I  th ink I  had a copy on my 

Eskom computer but  that  also was removed.  And then as I  

test i f ied the last  Mr Chai rman, the board had inst ructed that  

the copies be destroyed.   So I  rea l ly do not  have any record 

of  that  at  th is point  in t ime.   
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ADV SELEKA SC :    Now we did receive copies of  var ious 

vers ions of  th is report  f rom Dentons which we have provided 

you wi th to compare and determine the posi t ion in regard to  

the al legat ions that  are in one or the other aff idavi t .   Can 

you tel l  the Chai rperson what is your assessment  of  th is 

report ,  these var ious versions af ter  you have looked at  

them? 

MS DANIELS :    Mr Chai r,  I  had the opportuni ty to  look at  

them but  they do not  go into the detai l  that  I  remember f rom 

seeing in that  f i rst  report .   So I ,  you know,  even though in  10 

the version 1 there are more references to Mr Koko than in 

the later versions,  i t  is st i l l  not  the report  that  I  test i f ied to in  

my previous occasion here.    

ADV SELEKA SC :    Then there were two. . .   I  am moving on 

Chairperson.   There were two aspects which arose in your 

test imony last  t ime.   One of  them was when you told the 

Chairperson that  according to you the board did not  

contemplate that  the suspended execut ives would come 

back.   They d id not  want the execut ives to come back.    

 And the Chairperson asked you what was your basis for  20 

saying that .   You deal  wi th that  on page 1060 f rom 

paragraphs 36 to 42.   Br ief ly,  could you explain to the 

Chairperson your basis for that  conclusion? 

MS DANIELS :    Mr Chai r,  my rat ional  for that  was that  in the 

meet ing of  the 23r d of  Apr i l  2015,  whi le I  referenced I  d id – I  
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looked at  my or ig inal  aff idavi t .   I  d id reference i t  there in  

paragraph 53 but  I  d id not  go into the,  you know,  as you 

asked the quest ion on what basis did you do that .    

 So the basis for me saying that  was that  f i rst ly,  when the 

board was discussing Mr Matona and his CCMA matter,  they 

were already looking at  his reassignment,  a possible 

reassignment for  him in government and that  i t  was 

something that  the minister needed to consider.    

 So th is was in Apr i l  2015 and Mr Matona had al ready 

gone to the CCMA and yet  they were discussing his  10 

reassignment.    

 And i t  was also here that  the board emphasised that  

whi le they were conduct ing this  inquiry,  i t  was actual ly 

independent  of  the outcomes for  these execut ives.   And 

these are in – I  have also at tached my notes.   I  d id hand i t  

in.   I  do apologise that  I  – I  th ink I  had. . .  Oh, no i t  is here.  

Sorry,  Mr Chai r.  I t  is on 1065.  And on 1066 I  have set  i t  out .    

 They said whi le the inqui ry does not  come to an end,  the 

outcomes relat ing to  the execut ives are independent  of  what 

happened in that  inqui ry.   So for  me, they were al ready 20 

talk ing about – they were contemplat ing and they actual ly 

ment ion the resignat ion of  these execut ives,  you know,  to  

avoid charges.    

 So i t  was a very conversat ion but  the contemplat ion was 

there,  in my mind,  at  th is ear ly s tage.   My understanding,  
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because I  was si t t ing in the meet ing that  th is  in the 

contemplat ion of  the board.     

CHAIRPERSON :    Wel l ,  what  would have been important  is 

to see whether there is any basis for th inking that  at  the t ime 

of  the suspension of  the execut ives or before the suspension 

or  soon thereaf ter,  immediately af ter that  – there is any 

basis for saying the board did not  at  that  stage contemplate 

the return of  the execut ives.  

 From what you – is wri t ten here in your aff idavi t ,  i t  looks 

l ike the ear l iest  point ,  the ear l iest  date in respect  o f  which 10 

you have someth ing to put  up in support  of  saying the board 

did not  contemplate the return of  the execut ives,  is  

something that  happened on the 23r d of  Apri l .   That  is more 

than a month af ter the suspensions,  is i t  not? 

MS DANIELS :    Yes,  but  a lso,  th is was the f i rs t  board 

meet ing wi th the new chairman, the new inter im chairman 

and the – this was the f i rst  formal meet ing that  they had,  that  

I  was pr ivy to.  

CHAIRPERSON :    H’m.  

MS DANIELS :    So that  is why in – when you asked me in – 20 

you asked me about my opinion.  

CHAIRPERSON :    Ja.  

MS DANIELS :    So this was the f i rs t  t ime that  I  was exposed 

to that  col lect ive board.  

CHAIRPERSON :    Ja.   No,  I  am not  saying that  something 
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that  they may have said on the 23r d  of  Apri l  or subsequent ly,  

might  not  necessar i ly ref lect  that  maybe even before the 

suspension they did not  contemplate the return of  the 

execut ives.  

MS DANIELS :    Yes.  

CHAIRPERSON :    I  am also not  saying that  pr ior to the 

conclusion of  set t lement agreements wi th the three 

execut ives,  I  am not  saying that  any – there is nothing that  

they may have said at  meet ings between the date of  

suspension and the date of  the set t lement agreements,  10 

which may indicate that ,  at  least  as at  those dates,  they did 

not  contemplate that  the execut ives would come back.    

 I  am just  saying that  is something that  would have 

happened ei ther before the suspensions or on the day of  

suspensions or  soon thereaf ter,  may have been a lso maybe 

more helpful .    

MS DANIELS :    H’m.  

CHAIRPERSON :    Ja.  

MS DANIELS :    Okay.  

ADV SELEKA SC :    Yes.  20 

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Indeed so because. . .   Ms Daniels  ta lk ing 

of  Mr Abram Masango’s test imony,  especial ly  at  the 

Parl iamentary Por t fo l io Commit tee,  and he wi l l  come before 

this Commission.   He says that  Mr Koko told him al ready on 
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the 10t h of  March that  four execut ives wi l l  be suspended but  

he,  Mr Koko,  wi l l  return but  the others wi l l  not  return.   So 

you understand what the Chairperson is saying.  

MS DANIELS :    Yes.  

ADV SELEKA SC :    Yes.  

MS DANIELS :    Ja.  

ADV SELEKA SC :    But  you are saying,  you only picked i t  up 

at  th is stage.  

MS DANIELS :    Wel l ,  as I  test i f ied ear l ier,  i t  was suggested 

by Mr Essa but  in terms of  the board. . .   You know, you asked 10 

me why I  was so emphat ic in terms of  the board saying that ,  

because this  was my experience that  they – this was al ready 

in discussion at  the 23r d of  Apri l .    

 And as you say,  they may have been talk ing about i t  

beforehand but  th is was the f i rst  t ime that  I  was exposed to 

this is what they are going to do.   And i t  real ly did not  look 

l ike they wanted the execut ives back.  

ADV SELEKA SC :    Chai rperson,  the minutes of  that  meet ing 

are in the Reference Bundle,  page 250.   I  th ink. . .  

CHAIRPERSON :    Do we need to go there? 20 

ADV SELEKA SC :    We could go and look at  them in due 

course.  

CHAIRPERSON :    Ja,  okay.  

ADV SELEKA SC :    And I  see that  Ms Daniels  in your  

aff idavi t ,  page 1061, paragraph 40 you refer to the meet ing 
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of  the 19t h of  May 2015 which you relate in your main 

aff idavi t  and you say i t  re inforces what you are saying.    

 Now that  meet ing,  quickly,  is a meet ing where you say 

the delegat ion these three or are mandated to enter into exi t  

negot iat ions.   They met. . .   Chai rperson,  i t  is important ,  to 

what comes to my mind now.   The meet ing of  Apri l  

. . . [ intervenes]   

CHAIRPERSON :    23 Apri l?  

ADV SELEKA SC :    23 Apri l .  

CHAIRPERSON :    Ja.  10 

ADV SELEKA SC :    I t  comes af ter the execut ives have 

wri t ten let ters to the board,  at  least  three execut ives.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Towards. . .  I  th ink the 18t h – the 

17t h/18t h of  March.   And they say we want to come back.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Or they are enqui r ing about the terms of  

reference and so on and so forth.  

CHAIRPERSON :    H’m, h’m.  

ADV SELEKA SC :    On the 19t h of  March,  the board meets 20 

and there is a note.   They are looking at  – they look at  the 

let ters of  the execut ives and they say to the company 

secretary,  p lease respond to these let ters.    

 And you would see that  some of  the board member have 

said to you:   Wel l ,  we did not  – we were not  even aware of  
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those let ters.   But  we have drawn thei r  at tent ion to those 

minutes of  the 19t h of  March.    

 The exi t  negot ia t ions take place only in May as 

test i f ied by Ms Daniels,  the 4 t h of  May,  the 11t h of  May.   This 

is af ter Apri l .   So before the exi t  negot iat ions,  there is the 

23rd  Apr i l  where  the  board  appo in ts  a  de lega t ion  to  

conc lude ex i t  negot ia t ions .  

CHAIRPERSON:    When does tha t  happen?  

ADV SELEKA SC:    In  the  meet ing  o f  the  23  Apr i l .  

CHAIRPERSON:    Oh,  okay.  10 

ADV SELEKA SC:    Be fore  some o f  the  execut ives  who are  

exaspera ted  by  the  board  te l l  the  board  there  is  no  po in t  in  

me coming back,  I  want  to  go .   But  remember,  i s  dur ing  

those –  in  May –  on ly  in  May tha t  takes p lace.   So I  

thought  I  shou ld  ment ion  tha t ,  tha t  aspect .  

CHAIRPERSON:    Ja ,  ja .  

ADV SELEKA SC:    I t  i s  s ign i f i can t .   Because  in  the  

meet ing  then o f  the  19 t h  comes what  you were  say ing ,  Ms  

Dan ie ls ,  in  you r  a f f idav i t ,  the  de legat ion  meets  and you say 

Ms K le in  sa id  le t  us  c lea r  the  decks.   You say i t  in  20 

parag raph 73 o f  your  main  a f f idav i t .  

MS DANIELS:    Yes.  

ADV SELEKA SC:    C lear  the  decks,  ge t  r id  o f  the  

execut ives .   But  Ms K le in  was here  and she den ies  tha t  

meet ing ,  tha t  the  meet ing  took p lace.  
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MS DANIELS:    Mr  Cha i rman,  I  have a l so  prov ided my 

handwr i t ten  no tes  o f  tha t  meet ing  to  the  Commiss ion  where 

I  took  down.   Tha t  meet ing  d id  take  p lace,  the  peop le  were  

present  and th i s  i s  the  conversa t ion  as  I  recorded i t .  

ADV SELEKA SC:    However,  I  shou ld  add tha t  she d id  

admi t  to  the  Cha i rpe rson tha t  they  mandated you to  wr i te  a  

br ie f ,  a  b r ie f ing  no te  to  the  m in is te r.  

MS DANIELS:    Yes bu t  tha t  happened on the  19  May a t  

tha t  meet ing  and you w i l l  see  i t  in  my notes  as  we l l  

because I  th ink  I  wro te  as  SD to  wr i te  a  br ie f  DPE Min  in  10 

my notes .  

ADV SELEKA SC:    Sor ry,  I  cannot  hear?  

MS DANIELS:    My apo log ies .   I  th ink  I  reco rded tha t  

ac t ion  bu t  on  the  19  May tha t  I  needed to  p repare  the  br ie f  

fo r  the  m in is te r.  

ADV SELEKA SC:    Las t ly,  Ms Dan ie ls ,  another  po in t  a rose 

in  your  p rev ious  tes t imony abou t  a  board  member  who  

s ta ted  tha t  th is  was a  Gupta  board ,  I  w i l l  no t  go  down 

a lone.   You dea l  w i th  tha t  in  page 1061 o f  your  

supp lementary  a f f idav i t  f rom paragraph 43.   I f  you  cou ld  20 

p lease br ie f l y  exp la in  to  the  Cha i rperson the  con tex t  in  

wh ich  th is  s ta tement  was made and who made the  

s ta tement .  

MS DANIELS:    Mr  Cha i rman,  th is  was an in -commi t tee 

meet ing  o f  the  board  and e i ther  o r  du r ing  about  May 2016 
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i t  i s  conf i rmed by  m inutes  tha t  i t  ac tua l l y  happened  on the  

31  May 2016.   In  th is  meet ing  Dr  Ngubane brought  to  the  

a t ten t ion  o f  the  o ther  board  members  tha t  he  had been  

approached by  Ms Carr im,  one  o f  the  non-execut ive  

d i rec tors ,  who had been apparent ly  v i c t im ised by  the  banks  

due to  he r  re la t ionsh ip  w i th  the  Gupta  assoc ia te ,  Mr  Essa.   

A t  tha t  t ime i t  was known tha t  her  husband was the  cous in  

o f  Mr  Essa,  I  th ink .    

 In  the  meet ing  Ms Carr im then  exp la ined to  the  

o ther  board  members  how she had been in  no  uncer ta in  10 

te rms to ld  by  Nedbank tha t  she –  tha t  they wou ld  no t  take  

her  accounts  because o f  th is  assoc ia t ion .   They had been  

in  the  process o f  t ransfer r ing  accounts  and i t  had a f fec ted  

her  bus iness and persona l  a f fa i rs  qu i te  de t r imenta l l y  

because they were  f inanc ing  –  I  had the  oppor tun i ty  to  

l i s ten  to  the  reco rd ing  prov ided by  the  Commiss ion  and i t  

a lso  ta lked abou t  he  was in  the  process o f  purchas ing  

house,  wh ich  I  had fo rgo t ten .   So i t  had a f fec ted  her  

f inanc ia l  a f fa i rs  qu i te  d ramat ica l l y .   In  th is  conversa t ion  

the  o ther  board  members  then a lso  exp la ined how they had  20 

been exposed to  de lays ,  banks do ing  aud i ts ,  e tce te ra .    

In  tha t  meet ing  then Dr  Ngubane ca l led  Min is te r  

Brown and she came onto  the  l i ne ,  she l i s tened  to  the  

compla in t s ,  fo r  want  o f  a  be t te r  word ,  o f  the  board  

members  and she sa id  she was  not  ac tua l l y  su re ,  you  
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know,  how she wou ld  be  ab le  to  dea l  w i th  i t  bu t  tha t  she 

wou ld  take  adv i ce ,  she wou ld  ac tua l l y  speak to  the 

Pres ident  about  the  mat te r  and tha t  she wou ld  come back 

to  the  board .    

A t  the  same t ime I  was ins t ruc ted  to  ge t  a  lega l  

op in ion  on  the  e f fec ts  -  you know,  you know,  how –  be ing  

an Eskom board  –  the  board  fe l t  tha t  be ing  an  Eskom board  

member  was wha t  was ac tua l l y  caus ing  the  prob lem wi th  

the  banks,  as  a  board  member  o f  the  SOC.  

ADV SELEKA SC:    May I  in te rvene there ,  Ms Dan ie ls?   10 

Cha i rperson,  the  m inutes  o f  th is  meet ing  wh ich  we have  

obta ined,  31  May  2016,  and we w i l l  incorpo ra te  them in  the  

re ference bund le ,  paragraph 5  o f  the  m inutes ,  i t  i s  headed:  

“D iscuss ion  on  cha l lenges in  respect  o f  med ia  

percept ions re la t i ng  to  board  meet ings. ”  

And i t  i s  th ree  pa ragraphs ta lk ing  about :  

“Members  ra is ing  severa l  concerns re la t ing  to  

unreasonab le…”  

What  they say i t  i s  unreasonab le  and unfa i r  behav iou r  

towards them as  a  resu l t  o f  recent  med ia  repor ts .   The  20 

minutes  do  not  re f lec t  the  de ta i l s  o f  what  you hear  in  the 

record ing .   I  th ink  the  record ing  is  impor tan t  and tha t  i s  

what  Ms Dan ie l s  i s  ta lk ing  about  and tha t  i s  where  you 

hear  them ta lk  about  the  cha l lenges the  banks a re  g iv ing  

them.   They do not  –  they say they are  connected w i th  the  
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Guptas  and Mr  Essa and there  is  susp ic ion  o f  money  

launder ing  on  the i r  par t .    Bu t  then,  Ms Dan ie ls ,  who  makes  

the  s ta tement  t ha t  you have sa id  was made,  a  board 

member?  

MS DANIELS:    Okay.   Th is  was –  l i ke  I  say  in  my a f f idav i t ,  

th is  was f rom Ms Carr im.  

ADV SELEKA SC:    I s  tha t  Ms Naz ia  Car r im? 

MS DANIELS:    Naz ia  Car r im,  yes.  

ADV SELEKA SC:    And what  does  she say?  

MS DANIELS:    She ca l led  me and  she sa id  i f  these  peop le  10 

thought  I  was go ing  down a lone ,  they had another  th ing  

coming,  we a l l  know tha t  th is  i s  a  Gupta  board .    

ADV SELEKA SC:    Do you –  ja ,  the  las t  i ssue you dea l t  

w i th  on  your  las t  appearance,  I  w i l l  no t  go  in to  i t .   I  th ink  

tha t  i s  the  las t  i ssue I  have dea l t  w i th .   There  is  another  

i ssue ar is ing  f rom Mr  Zethembe Khoza ’s  a f f idav i t  tha t  you 

authored the  pre -suspens ion  le t te rs  o f  the  execut ives  bu t  

those le t te rs  were  no t  used.   He  does not  know how he  

rece ived them,  he  th inks  he  rece ived f rom Mr  Tsots i .   How 

and when he does not  know but  he  says tha t  when you look 20 

a t  the  metadata  the  le t te rs  were  au thored by  you and las t  

mod i f ied  by  Mr  Essa.   Your  response qu ick ly?  

MS DANIELS:    Mr  Cha i rman,  I  d id  no t  par t i c ipa te  dra f t ing  

o f  the  pre-suspens ion  le t te rs  a t  a l l .   As  I  have sa id  in  my 

or ig ina l  a f f idav i t ,  I  had prepared a  templa te  and i t  wou ld  
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have in  a l l  p robab i l i t y  had my name as the  au thor  on  there ,  

tha t  cou ld  have been used.   Inso far  as  I  compared what  Mr  

Khoza was a t tached to  h is  a f f idav i t  and what  was a t tached 

to  Mrs  K le in ’s  a f f idav i t  because they bo th  make s im i la r  

a l legat ions,  the  metadata  has been  -  i s  qu i te  d i f fe ren t .  

 Th i rd ly,  I  d id  no t  have any prox im i ty  to  Mr  Khoza or  

Mr  Tsots i  a t  the  t ime so  I  wou ld  no t  know how they wou ld  

ge t  my documenta t ion  and a l so  f rom the  ev idence tha t  was  

led  here ,  Mr  L inne l l  tes t i f ied  tha t  he  had dra f ted  the  

suspens ion  le t te rs .   So i t  was rea l l y  my content ion  tha t ,  10 

you know,  I  do  no t  th ink  these le t te rs  a re  au thent ic ,  I  th ink  

tha t ,  as  I  have  learn t ,  tha t  you can manipu la te  the  

metadata  and you can change the  au thors ,  e tce tera .   I  

rea l l y  do  no t  th ink  tha t  they a re  au thent ic .  

ADV SELEKA SC:    Ja .   When you say you wou ld  have 

prepared the  templa te ,  i s  i t  –  what  a re  you say ing  to  the  

Cha i rperson?  I s  th is  a  templa te  tha t  Eskom wou ld  have  

crea ted i n  o rde r  to  d raw on as  and  when they want  to  i ssue  

a  pre -suspens ion  le t te r  o r  i s  i t  a  templa te  tha t  you  

prepared or  had prepared spec i f i ca l l y  fo r  th is  occas ion ,  the  20 

suspens ion  o f  the  four  execut ives?  

MS DANIELS:    No,  the re  was a  genera l  templa te  tha t  you 

cou ld  c rea te  fo r  an  Eskom le t te rhead and as  I  was 

essent ia l l y  an  admin is t ra t i ve  o f f i cer  in  the  o f f i ce  o f  the 

Group Execut ive  a t  the  t ime,  I  wou ld  have crea ted  cer ta in  
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templa tes  and tha t  i s  the  on ly  way tha t  I  cou ld  tha t  my 

name wou ld  be  the  au thor  because when you save  i t  as  a  

templa te ,  you w i l l  remain  the  au tho r  o f  tha t  templa te .  

ADV SELEKA SC:    Wou ld  Mr  Koko or  Mr  Sa l im Essa have  

asked you to  he lp  them dra f t  the  pre-suspens ion  le t te rs?  

MS DANIELS:    O f  the  execut ives?  

ADV SELEKA SC:    O f  the  four  execut ives ,  yes .  

MS DANIELS:    Okay.   No,  Mr  Essa d id  no t  ask  me tha t  

because I  had on ly  met  h im on tha t  day.   I f  you  look a t  the  

metadata  o f  the  documenta t ion  i t  i s  da ted  the  10  March,  Mr  10 

Cha i rman.   So,  you know,  I  f ind  tha t  improbab le .   What  i s  

p robab le  i s  tha t  he  probab ly  cou ld  have got ten  tha t  

templa te  f rom Mr  Koko because I  was in  h i s  o f f i ce  and he  

wou ld  have had access to  those documents  bu t  i t  wou ld  

have been a  templa te ,  no t  –  you know,  no t  re la ted  to  those 

four  execut ives .  

ADV SELEKA SC:    Cha i r,  tha t  conc ludes my quest ions fo r  

Ms Dan ie ls .  

CHAIRPERSON:    Thank you ve ry  much,  Ms Dan ie ls ,  fo r  

coming to  comple te  your  ev idence.   Shou ld  anyth ing  a r ise  20 

we w i l l  ask  you to  come back aga in  bu t  thank you very  

much.  

MS DANIELS:    Thank you.  

CHAIRPERSON:    You are  now excused.  

ADV SELEKA SC:    May I  po in t  ou t ,  Cha i r,  tha t  Ms Dan ie ls  
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has  to  come back  in  regard  to  the  t ransact ions.  

CHAIRPERSON:    Yes,  no  tha t  i s  f ine .   That  i s  f ine .   Okay,  

then I  w i l l  ad journ  and then the  Dene l - re la ted  ev idence w i l l  

resume,  so  we ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON:    Okay,  p lease admin is te r  the  oa th  

a f f i rmat ion .  

REGISTRAR :   P lease s ta te  your  fu l l  names fo r  the  record?  

PIETER JOHANNES VAN DER MERWE:    P ie ter  Johannes  10 

van der  Merwe.  

REGISTRAR :   Do you have any  ob jec t ion  to  t ak ing  the  

prescr ibed oath?  

MR VAN DER MERWE:    No ob jec t ions.  

REGISTRAR :   Do you cons ider  t he  oa th  to  be  b ind ing  on  

your  consc ience?  

MR VAN DER MERWE:    I  do .  

REGISTRAR :   Do  you swear  tha t  the  ev idence you w i l l  g ive   

w i l l  be  the  t ru th  the  who le  t ru th  and noth ing  e lse  bu t  the  

t ru th .   I f  so ,  p lease ra ise  your  r igh t  hand and say so  he lp  20 

me God.  

MR VAN DER MERWE:    So  he lp  me God.  

CHAIRPERSON:    Mr  van de r  Merwe,  good even ing  to  you,  

we lcome.   Thank you fo r  ava i l ing  yourse l f  to  g ive  ev idence  

before  the  Commiss ion .  
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MR VAN DER MERWE:    Thank you,  Mr  Cha i r,  no  p rob lem.  

CHAIRPERSON:    No,  I  am say ing  i t  i s  p rob lem tha t  we 

have not  exper ienced before .  

ADV KENNEDY SC:    Yes.  

CHAIRPERSON:    They say i t  i s  f ine  now.   Okay.  

MR VAN DER MERWE:    Mr  Cha i r,  on  my s ide  i t  i s  loud and 

c lea r  now,  Mr  Cha i r,  w i th  abso lu te l y  no  echo.  

CHAIRPERSON:    The techn ic ians seem to  say i t  i s  okay 

now,  we can cont inue.  

ADV KENNEDY SC:    Thank you,  Cha i r.  10 

CHAIRPERSON:    Okay,  a l r igh t .  

ADV KENNEDY SC:    R igh t ,  good even ing ,  Mr  van der  

Merwe,  as  I  ind ica ted  to  you in fo rmal ly  ear l ie r  we a re  

gra te fu l  tha t  you  have made yourse l f  ava i lab le  la te  th is  

even ing ,  we had  hoped to  ge t  to  you ea r l ie r  bu t  we have  

obv ious ly  been busy w i th  o the r  w i tnesses,  so  thank you fo r  

ass is t ing  the  Commiss ion .  

MR VAN DER MERWE:    No prob lem,  Mr  Kennedy.  

ADV KENNEDY SC:    I s  i t  cor rec t  tha t  you have s igned an  

in i t ia l  a f f idav i t  a t  the  request  o f  the  Commiss ion  wh ich  you  20 

have s ince  updated and recent ly  p rov ided the  Commiss ion? 

MR VAN DER MERWE:    Cor rec t ,  Mr  Cha i r.   I  in i t ia l l y  

p rov ided the  Commiss ion ’s  inves t iga tors  w i th  a  s ta tement  

wh ich  was not  Commiss ioned.   I  th ink  tha t  was the  f i rs t  

s ta tement  tha t  I  p rov ided was in  November  2019.   I  was 
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subsequent ly  requested to  depose to  an  a f f idav i t  wh ich  I  

d id  incorpora t ing  two Ru le  3 .3  no t ices  wh ich  I  rece ived.   

So yes,  cor rec t ,  Mr  Kenney,  bu t  the  f i rs t  one was a  

s ta tement ,  yes .  

ADV KENNEDY SC:    R igh t ,  thank you fo r  the  cor rec t ion .   

Do you have a  copy o f  you r  a f f idav i t ,  the  one tha t  was 

done recent ly,  in  f ron t  o f  you?  

MR VAN DER MERWE:    I  do ,  Cha i r.  

ADV KENNEDY SC:    And may  I  ask ,  a re  the  pages 

numbered s im i la r  to  us?   I f  we can look a t  the  top  o f  the  10 

page,  there  are  numbers  on  the  le f t  hand s ide  and the  r igh t  

hand s ide .   Do you have tha t?    

MR VAN DER MERWE:    Cor rec t .   Cor rec t ,  on  the  le f t  hand 

s ide  i t  i s  Dene l  10 .548 i t  s ta r ts  and on the  r i gh t  hand s ide  

W7 wi th  PJVDM01.  

ADV KENNEDY SC:    That  cor responds w i th  ours .   We a re  

no t  go ing  to  re fer  to  the  r igh t  hand s ide  numbers ,  we are  

on ly  go ing  to  re fer  to  the  le f t  hand s ide  and we are  on ly  

go ing  to  re fer  to  the  las t  th ree  d ig i t s  in  the  case  o f  the  

page you have re fer red  us  to ,  to  page 548.   Okay? 20 

MR VAN DER MERWE:    Noted.  

ADV KENNEDY SC:    And jus t  fo r  the  record ,  Cha i r,  th is  

appears  as  par t  o f  Dene l  bund le  10 .  

CHAIRPERSON:    Yes,  thank you.  

ADV KENNEDY SC:    Mr  van de r  Merwe,  may I  ask  you to  
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p lease look a t  page 574 to  5?   In  fac t  i t  i s  page 575 .  

MR VAN DER MERWE:    Mr  Cha i r,  sor ry,  i f  I  may and I  am 

ext remely  sor ry  t o  in te r rup t .   There  are  th ree  i ssues tha t  I  

p icked up tha t  I  jus t  maybe want  to  cor rec t .   I t  i s  no t  –  i t  

does not  revo lve  around the  mer i t s  bu t  a re  mere ly  

t ypograph ica l  e r ro rs .   May I  cor rec t  them? 

ADV KENNEDY SC:    Yes,  p lease do.  

MR VAN DER MERWE:    The 1 .1  where  I  make re fe rence in  

…[ in tervenes]  

CHAIRPERSON:    Hang on one second,  Mr  van de r  Merwe,  10 

Mr  Kennedy,  a re  we on h is  a f f idav i t  tha t  i s  a t  548 or  i s  i t  

another  a f f idav i t?  

MR VAN DER MERWE:    Yes,  page  548,  Cha i r.  

CHAIRPERSON:    Okay.  

ADV KENNEDY SC:    sor ry,  Mr  van der  Merwe,  the  

quest ion  was d i rec ted  to  me by name.   I f  you  wou ld  no t  

m ind jus t  cons ide r ing  very  ca re fu l l y  how quest ions are  pu t  

and to  ensure  tha t  you are  be ing  asked a  quest ion  be fore  

you answer  pa r t i cu la r ly  when i t  i s  done e lec t ron ica l l y  v ia  

v i r tua l  hear ing ,  i t  i s  go ing  to  ge t  a  b i t  chaot ic  i f  we both  20 

speak a t  the  same t ime.   Thank you.  

MR VAN DER MERWE:    Noted,  Cha i r.  

ADV KENNEDY SC:    Cha i r,  the  answer  to  the  quest ion  i s  

yes .  

CHAIRPERSON:    Okay.  



11 NOVEMBER 2020 – DAY 304 
 

Page 328 of 404 
 

ADV KENNEDY SC:    I t  i s  a t  page 548.  

CHAIRPERSON:    Okay,  thank you .  

ADV KENNEDY SC:    I f  I  can  take  you,  Mr  van der  Merwe,  

p lease to  page 575?  

MR VAN DER MERWE:    Yes,  Mr  Cha i r,  I  am there .  

ADV KENNEDY SC:    I s  tha t  you r  s ignatu re  a t  the  top  o f  

the  page?  

MR VAN DER MERWE:    Indeed.  

ADV KENNEDY SC:    And i t  appears  f rom the  next  p r in ted  

sect ion  tha t  the  a f f idav i t  was s igned on the  19  October  10 

2020 and i t  i s  a t t es ted  before  a  Commiss ioner  o f  Oaths ,  i s  

tha t  r igh t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    So the  a f f idav i t  f rom page  548 to 

575,  do  you conf i rm tha t  you have gone th rough i t s  

contents?  

MR VAN DER MERWE:    Indeed,  Cha i r.  

ADV KENNEDY SC:    And do you conf i rm tha t  the  contents  

a re  as  fa r  as  your  knowledge goes t rue  and co r rec t  in  

every  respect?  20 

MR VAN DER MERWE:    Indeed,  Cha i r,  there  are  jus t  –  Mr  

Cha i r,  jus t  two more  po in ts  tha t  I  wanted to  cor rec t ,  i f  I  

may.  

ADV KENNEDY SC:    Yes.  

CHAIRPERSON:    Yes.  
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MR VAN DER MERWE:    On page 578.  

ADV KENNEDY SC:    578?  

MR VAN DER MERWE:    Yes.  

ADV KENNEDY SC:    Yes?  That  i s  in  one o f  the  

annexures,  i s  i t?  

MR VAN DER MERWE:    Apo log ies ,  pa ragraph –  ag ,  page 

572,  apo log ies ,  Cha i r.  

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    Mr  Cha i r,  there  is  a  lo t ,  14 .23 .   

14 .23 ,  i t  i s  571 where  I  re fe r  to  annexures F in  paragraph 10 

14.23.  

ADV KENNEDY SC:    Yes?  

MR VAN DER MERWE:    The  second a t tachment  has 

annexure  F,  indeed is  i nd i ca ted  in  the  a f f idav i t  as  annexure  

G.   I t  i s  no t  a  b ig  i ssue but  I  jus t  fe l t  tha t  i t  had to  be  

cor rec t .  

ADV KENNEDY SC:    So r ry,  the  le t te r  in  the  a f f idav i t  as  G,  

G does not  appear  in  paragraph 14 .23.  

MR VAN DER MERWE:    In  …[ in tervenes]  

ADV KENNEDY SC:    A re  you say ing  tha t  the  second  20 

re ference to  annexure  F shou ld  read annexure  G?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Okay.   So you ment ioned th is  was  

the  second change.   We in te r rup ted  you ear l ie r  when you  

were  mak ing  the  f i rs t  change.   Jus t  go  back,  I  th ink  you 
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were  say ing  –  you were  s ta r t ing  to  say i t  was a t  page 548.  

MR VAN DER MERWE:    Mr  Cha i r,  where  I  make re ference  

to  paragraph D …[ in tervenes]  

ADV KENNEDY SC:    Take us  to  the  page number  and then 

g ive  us  the  pa ragraph number  be fore  you go i n to  an  

exp lanat ion  p lease?  

MR VAN DER MERWE:    Mr  Cha i r,  i t  i s  indeed on page  

578,  Mr  Cha i r.   Th is  i s  an  a t tachment .  

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    That  was a t tached as  P1 and in  10 

paragraph 28 o f  tha t  a t tachment… 

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    I t  makes re ference the  annexure  

D but  i f  Cha i r  has regard  to  the  pag ina t ion  o f  the  papers  i t  

shou ld  in  fac t  re fe r  to  annexure  E .   There  is  no  annexure  

D.   Do the  re ference to  annexure  D in  paragraph 28 re fe rs  

to  annexure  E .  

ADV KENNEDY SC:    E ,  r igh t .    

MR VAN DER MERWE:    That  i s  a l l ,  Cha i r.  

ADV KENNEDY SC:    I s  tha t  a l l?   So there  were  on ly  two  20 

changes?  

MR VAN DER MERWE:    Yes and in  the  f i rs t  paragraph my 

re ference to  Cu l l inan (? )  on  in  George.  

ADV KENNEDY SC:    In  George,  thank you.  

MR VAN DER MERWE:    Thank you,  Cha i r.  
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CHAIRPERSON:    Okay,  a  supp lementa ry  a f f idav i t  shou ld  

be  done i f  i t  has  no t  been done a l ready wh ich  shou ld  

exp la in  a l l  the  th ings tha t  you have exp la ined,  Mr  van der  

Merwe,  and i t  can be s lo t ted  in  a f te r  th is  a f f idav i t  so  tha t  

anyone read ing  can come ac ross the  supp lementary 

a f f idav i t  tha t  w i l l  exp la in  these th ings o therwise  when one  

reads and s tar t s  look ing  fo r  annexure  F when they a re  

supposed to  look  fo r  annexure  G i t  w i l l  be  confus ing .  

ADV KENNEDY SC:    Mr  van de r  Merwe,  were  you  ab le  to  

hear  tha t  request  f rom the  Cha i r.  10 

MR VAN DER MERWE:    Oh,  ja ,  to  jus t  f i l e  a  

supp lementary  a f f idav i t  p roper ly  se t t ing  ou t  these changes,  

i f  the  Cha i r  p lease.  

CHAIRPERSON:    Ja .  

ADV KENNEDY SC:    Wi l l  you  a t tend to  tha t  p lease and  

then send i t  to  the  lega l  team?  

MR VAN DER MERWE:    I  w i l l  do  so .  

ADV KENNEDY SC:    Thank you.   Now,  Cha i r,  we ask  

fo rmal  leave f rom you to  admi t  th is  a f f idav i t  in  bund le  10  

f rom page 548 inc lud ing  i t s  annexures to  be  admi t ted  as  an  20 

exh ib i t  o f  the  Commiss ion  to  be  marked Dene l  EXHIBIT  

W7.  

CHAIRPERSON:    Wel l ,  I  guess the  Dene l  par t  shou ld  no t  

be  –  we jus t  s t i ck  to  EXHIBIT W whatever .  

ADV KENNEDY SC:    W7 is  the  number ,  Cha i r .  
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CHAIRPERSON:    Ja .   So d id  you say 7?  

ADV KENNEDY SC:   7 ,  yes .  

CHAIRPERSON:    Oh,  we d id  no t  have 7  be fo re?  Or  was i t  

…[ in te rvenes]  

ADV KENNEDY SC:    No,  the  –  I  am to ld  no .  

CHAIRPERSON:    Oh,  was i t  a  d i f fe ren t  work  s t ream?  We 

do not  have. . .?  

ADV KENNEDY SC:    We do not .   I  am su re  tha t  we do not ,  

Cha i r .  

CHAIRPERSON:    Oh,  okay.   The a f f idav i t  o f  Mr  P ie ter  10 

Johannes van de r  Merwe s tar t ing  a t  page 548 is  admi t ted  

as  EXHIBIT W7.   Okay.  

AFFIDAVIT  OF PIETER JOHANNES VAN DER MERWE 

STARTING AT PAGE 548 HANDED IN AS EXHIBIT  W7 

ADV KENNEDY SC:    Thank you,  Cha i r .   Mr  van der  

Merwe,  I  am go ing  to  go  th rough some o f  the  areas o f  

par t i cu la r  in te res t  to  the  Commiss ion .   The Cha i rperson 

obv ious ly  has the  fu l l  a f f idav i t  and we w i l l  have an 

oppor tun i ty    -  he  has had an oppor tun i ty   a l ready to  read i t  

and he w i l l  have  fu r ther  oppor tun i t ies  la te r  so  you  can be  20 

assured tha t  a l l  o f  your  ev idence is  be fore  the  Commiss ion  

now tha t  i t  has  been fo rmal l y  adm i t ted  as  an  exh ib i t .   I  am 

go ing  to ,  w i th  the  Cha i rpe rson ’s  leave,  lead you on issues 

tha t  shou ld  no t  be  cont rove rs ia l  and then I  am go ing  to  

dea l  by  way o f  focus on  jus t  some o f  the  aspects  conta ined 
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in  you r  a f f idav i t ,  okay?  

MR VAN DER MERWE:    Thank you.    Thank you,  Mr  Cha i r.  

ADV KENNEDY SC:    A l r igh t ,  thank you.   You are  an  

a t to rney by  pro fess ion ,  i s  tha t  cor rec t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    You a re  now opera t ing  in  George,  

cor rec t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And you p rev ious ly  were  the  Ch ie f  

Execut ive  Off i cer  o f  VR Laser  dur ing  a  per iod  tha t  you  10 

re fer red  to  in  your  a f f idav i t .   We wi l l  come to  the  de ta i l  o f  

tha t  in  a  moment .   I s  tha t  cor rec t?  

MR VAN DER MERWE:    Indeed,  cor rec t  so .  

ADV KENNEDY SC:    R igh t .   You then dea l  on  page  549 in  

parag raph 3  w i th  the  background  to  Van der  Merwe and 

Assoc ia tes  and i t s  opera t ions.   Now tha t  I  unders tand f rom 

your  a f f idav i t  was a  f i rm o f  a t to rneys tha t  you and your  

b ro ther  Ger t  van  der  Merwe were  invo lved in  as  par tne rs ,  

i s  tha t  cor rec t?   

MR VAN DER MERWE:    Not  as  pa r tners ,  I  was work ing  fo r  20 

Van der  Merwe and Assoc ia tes ,   Cha i r.  

ADV KENNEDY SC:    You were  work ing  fo r  your  b ro ther,  I  

see.  

MR VAN DER MERWE:    Yes.  

ADV KENNEDY SC:    For  the  f i rm.   And you re fe r  in  your  
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a f f idav i t  to  suggest ion  by  your  b ro the r  a round  2012 

whethe r  you wou ld  in te res ted  in  work ing  on  a  so le  re ta iner  

bas is  fo r  a  g roup o f  compan ies  ca l led  Oakbay Group,  i s  

tha t  cor rec t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Now you have re fer red  ear l ie r  in  your  

a f f idav i t  to  the  fac t  tha t  the  f i rm was invo lved –  in  fac t  in  

parag raph 3 .4  pr io r  to  2012,  Ger t  had done a  lo t  o f  work  

fo r  a  company West  Dawn Investments  and you exp la ined  

how tha t  re la ted  to  Oakbay and how in  2011,  3 .5 ,  a round  10 

about  2011,  Ger t  was asked by  the  CEO of  J IC to  ass is t  

because a  shareho lde r  in  J IC was Oakbay Investments  and 

they were  look ing  fo r  a  l i t i ga t ion  f i rm who cou ld  ass i s t  

them,  i s  tha t  r igh t?  

MR VAN DER MERWE:    Cor rec t ,  someone who cou ld  ve t  

cont rac ts  on  a  lega l  adv iser  bas i s ,  cor rec t .  

ADV KENNEDY SC:    R igh t  and two jun io r  a t to rneys were  

a l loca ted  to  the  Oakbay Group but  then i t  appears  tha t  

they requ i red  add i t iona l  se rv i ces  in  the  fo rm o f  a  more  

exper ienced more  sen io r  a t to rney on  a  permanent  bas is .  20 

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And tha t  i s  when Ger t  approached  

you to  ask  i f  you  wou ld  be  in te res ted  to  fu l f i l  tha t  ro le .  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t  and you took up  the  o f fe r.  
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MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    You took  up  tha t  o f fe r,  i s  tha t  

cor rec t?  

MR VAN DER MERWE:    Indeed,  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And so  were  you work ing  fu l l t ime 

then fo r  the  Oakbay Group?  

MR VAN DER MERWE:    Cha i r,  s t i l l  w i th  Van der  Merwe 

and Assoc ia tes  bu t  I  conducted work  fo r  the  Oakbay Group  

so le ly,  so  I  was  not  work ing  fo r  them,  I  was s t i l l  and  

a t to rney under  Van der  Merwe and Assoc ia tes ,  Cha i r.  10 

ADV KENNEDY SC:    So  when you  re fer  a t  the  foo t  o f  page 

550:  

“ I  dec ided to  take  up h is  o f fe r  and s tar t  ass i s t ing  

the  Oakbay Group o f  compan ies  on  a  permanen t  

bas is ”  

In  o ther  words you were  ass i s t ing  them as an  a t to rney.  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    In  your  b ro ther ’s  f i rm.  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    S t i l l  i n  the  f i rm and tha t  was on a  20 

permanent  bas i s .   Do you mean permanent  o r  indef in i te  

bas is?  

MR VAN DER MERWE:    Indef in i te  ra the r,  Cha i r.  

ADV KENNEDY SC:    R igh t .   Now you re fer red  to  a  good  

re la t ionsh ip  tha t  you had,  paragraph 3 .10 ,  w i th  the 
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Oakbay ’s  employees,  management  and the  Gupta  fami ly.   

You dea l  e lsewhere  w i th  your  contac t  w i th  the  Gupta  fami ly  

bu t  can you jus t  exp la in  to  the  Cha i r  to  what  ex ten t  you 

had dea l ings w i th  the  Gupta  fami ly?  

MR VAN DER MERWE:    Mr  Cha i r,  I  was s i t t ing  in  Sandton  

and I  v is i ted  mee t ings,  I  was in  the  o f f i ce  on  a  permanent  

bas is  as  i ssues wou ld  ar i se  a t  tha t  s tage.   The group had 

about  –  we l l ,  a t  one s tage i t  had about  4  000 employees,  

there  were  d i f fe ren t  compan ies .   I  in te rac ted  w i th  the  

shareho lders ,  I  in te rac ted  w i th  the  CEOs o f  these 10 

compan ies ,  so  I  d id  i t  qu i te  f requent ly.   I  sa t  in  in  Exco 

meet ings tha t  was he ld  w i th  –  or  be tween the  d i f fe ren t  

CEOs.   So on tha t  bas is  I  go t  the  know the  group and the  

fami ly.   

ADV KENNEDY SC:    Now –  so  a t  tha t  s tage you  were  an  

a t to rney ass igned to  Oakbay as  the  c l ien t  o f  the  f i rm,  

cor rec t?  

MR VAN DER MERWE:    Cor rec t ,  cor rec t ,  Cha i r.  

ADV KENNEDY SC:    Was your  b ro ther  Ger t  a lso  s t i l l  do ing  

work  fo r  the  Gupta  fami ly  and the i r  bus inesses?  20 

MR VAN DER MERWE:    Yes,  he  was,  Cha i r.  

ADV KENNEDY SC:    I s  he  s t i l l  ac t ing  as  one o f  the i r  

a t to rneys?  

MR VAN DER MERWE:    I  can  comment ,  Cha i r,  I  do  no t  

know.  
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ADV KENNEDY SC:    You do not  know,  okay.  

MR VAN DER MERWE:    I  w i l l  be  ly ing  i f  I  say,  Cha i r.  

ADV KENNEDY SC:    No,  I  am not  ask ing  you  to  say  

anyth ing  tha t  you do not  have knowledge o f ,  Mr  van der  

Merwe,  you can  make tha t  po in t  immedia te ly  i f  you  are  

asked,  you do not  someth ing  you must  jus t  say  so ,  p lease.  

MR VAN DER MERWE:    Ja .  

ADV KENNEDY SC:    Then you dea l  in  you r  a f f idav i t  f rom 

page 551 w i th  your  invo l vement  a round the  end o f  2013 in  

adv is ing  on  a  sa le  o f  share  ag reement  re la t ing  to  VR 10 

Laser,  cor rec t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    And a t  tha t  s tage you were  s t i l l  

employed by  the  f i rm o f  a t to rney and you were  adv i s ing  on  

the  sa le  o f  sha res in  VR Laser.   How d id  tha t  come about?  

MR VAN DER MERWE:    Mr  Cha i r,  I  wou ld  ge t  ag reements  

–  a t  tha t  s tage there  were  s t i l l  o ther  a t to rneys work ing  w i th  

me so  we wou ld  ge t  cont rac t s ,  a l l  t ypes o f  cont rac ts ,  sa le  

o f  shares agreements ,  c red i to r  supp l ie r  agreements ,  debt  

co l lec t ion  mat te rs  and th is  was one o f  the  ins t ruc t ions to  20 

go  th rough a  sa le  o f  share  ag reement  in  VR Laser.   A t  tha t  

s tage I  d id  no t  know and I  was not  invo l ved  in  the 

negot ia t ions .   I f  I  can  remember  cor rec t l y,  I  was prov ided  

w i th  a  dra f t  sa le  o f  share  ag reement  and I  was requested 

to  ve t  the  agreement  on  the  normal  p r inc ip les ,  go  th rough 



11 NOVEMBER 2020 – DAY 304 
 

Page 338 of 404 
 

the  agreement  and adv ise  tha t  th is  c lause might  no t  be  in  

your  in te res t ,  tha t  one might  be .   L ike  any normal  o ther  

cont rac t .   So tha t  i s  how i t  ended up on my tab le ,  Cha i r.  

ADV KENNEDY SC:    So  th is  was a  sa le  o f  shares in  VR 

Laser.   Had you been invo lved w i th  o r  in te rac ted  w i th  VR 

Laser  p r io r  to  th is?  

MR VAN DER MERWE:    No.  No,  Cha i r.  

ADV KENNEDY SC:    And who was  go ing  to  buy the  shares  

in  VR Laser?  

MR VAN DER MERWE:    Mr  Cha i r,  i f  I  can  remember  10 

cor rec t l y  i t  was a  company ca l led  E lgaso lve .   I  do  no t  have  

the  agreement  and I  –  i t  i s  qu i te  a  wh i le  back bu t  I  th ink  

the  f i rs t  sa les  o f  shares was w i th  E lgaso lve  and the  se l le r  

was –  I  cannot  remember  the  en t i t y  bu t  i t  was bought  f rom 

a  Mr  John van Reenen and Gary  B loxham.  

ADV KENNEDY SC:    Now i f  I  cou ld  ask  you to  tu rn  fo r  a  

moment  to  page 555.  

MR VAN DER MERWE:    I  am there ,  Cha i r.  

ADV KENNEDY SC:    Now you se t  ou t  the  shareho ld ing  a t  

the  s tage when you le f t  VR Laser.   The shareho ld ing  in  VR 20 

Laser  was 10% he ld  by  Aerohaven Trad ing ,  25% in  

Craysure  Investments  and E lgaso lve  was ho ld ing  a t  tha t  

s tage 65%.   Was tha t  the  shareho ld ing  a t  the  t ime tha t  they 

acqu i red  i t  o r  d id  i t  change a f te r  they acqu i red  i t?  

MR VAN DER MERWE:    No,  Cha i r,  i t  changed a f te rwards.   
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I  un for tunate ly  cannot  say  exact ly  when.   What  I  can s ta t  i s  

I  th ink  w i th  a lmost  cer ta in ty  tha t  E lgaso lve  was the  f i rs t  

buyer,  th is  was Mr  Sa l im Essa and  then I  remembered tha t  

another  shareho lde r,  a  Mr  Benny J i yane,  a lso  had  

shareho ld ing .   He d id  no t  se l l  h i s  sha res w i th  Mr  Gary  

B loxham and Mr  John van Reenen .   Those shares f rom Mr  

J iyane I  know was la te r  acqu i red  and i f  I  can  remember  

cor rec t l y,  Craysure  and/or  Aerohaven might  have  bought  

those shares a t  a  la te r  s tage,  Cha i r.  

ADV KENNEDY SC:    R igh t .   So the  shareho ld ing  in  fac t  in  10 

parag raph 5 .2  you say:  

“ I  cannot  remember  exact ly  what  the  shareho ld ing  

o f  the  purchase company was when the  acqu is i t ion  

was done in i t ia l l y. ”  

But  you can s ta te  tha t  when you le f t  VR Laser  the  

shareho ld ing  was  as  fo l lows and tha t  i s  the  shareho ld ing  I  

read out ,  i s  tha t  cor rec t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r,  tha t  was  when I  

le f t .  

ADV KENNEDY SC:    And then  you re fer  in  5 .3  to  the  20 

shareho lders  in  E lgaso lve  and the  major i t y  shareho ld ing ,  

80% was he ld  by  Mr  Sa l im Essa.   Cor rec t?  

MR VAN DER MERWE:    Indeed co r rec t ,  Cha i r.  

ADV KENNEDY SC:    D id  you know Mr  Sa l im Essa a t  th is  

t ime tha t  you were  adv i s ing  on  a  purchase o f  the  shares in  
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VR Laser?  

MR VAN DER MERWE:    Mr  Cha i r,  I  knew h im,  no t  we l l ,  bu t  

I  knew h im.  

ADV KENNEDY SC:    And how d id  you know h im?  Was 

tha t  because he was a  bus iness assoc ia te  o f  the  Guptas?  

MR VAN DER MERWE:    Yes.  

ADV KENNEDY SC:    And so  he  he ld  80% in  E lgaso lve  and 

E lgaso lve  in  tu rn ,  a t  leas t  by  the  t ime you le f t  VR Laser,  

he ld   65% in  VR Laser,  cor rec t?  

MR VAN DER MERWE:    Cor rec t .  10 

ADV KENNEDY SC:    R igh t .   And then you se t  ou t  some 

deta i l s  o f  o the r  shareho ld ing  i n  Craysure ,  e tce tera .   The  

Cha i rperson w i l l  be  ab le  to  read tha t  in  due course .   Now 

was the  agreement  fo r  the  sa le  o f  the  shares f rom the  

prev ious shareho lders  to  the  new shareho lders  tha t  you 

were  adv i s ing ,  d id  tha t  in  fac t  –  was tha t  ag reement  

conc luded?  

MR VAN DER MERWE:    Cor rec t ,  i t  was conc luded.   The  

agreement  was d ra f ted  by  a  f i rm I  th ink  in  Sandton.   I  th ink  

i t  was a  company ca l led  DNO at to rneys and i f  I  can  20 

remember  co r rec t l y  i t  was a  Mr  Smuts ,  he  was the  a t to rney 

o f  reco rd  fo r  the  se l le rs ,  Mr  John van Reenen,  Mr  Gary  

B loxham.  

ADV KENNEDY SC:    Okay.  

MR VAN DER MERWE:    So  the  sa le  was conc luded.  
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ADV KENNEDY SC:    A l r igh t ,  now i f  you go back  to  page 

551,  you re fer  to  tha t  in  3 .11 ,  par t i cu la r ly  the  invo l vement  

o f  the  prev ious owners ,  the  se l le rs ,  Gary  B loxham and  

John van Reenen and you re fer  the re ,  th i rd  l ine  o f  

parag raph 3 .11 ,  to  th is .   You say:  

“ I  know Messrs  Sa l im Essa and Igba l  Sharma were  

invo l ved as  the  purchasers . ”  

Now presumably  you mean the  u l t imate  benef ic ia r ies  

th rough the i r  compan ies  such as  E lgaso lve ,  i s  tha t  r igh t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  10 

ADV KENNEDY SC:    Mr  Iqba l  Sharma,  who was he? 

MR VAN DER MERWE:    Mr  Cha i r,  I  d id  no t  know Mr  Iqba l  

Sharma,  I  had no t  met  h im before .   A t  the  f i rs t  meet ing  in  – 

and why I  say  tha t  he  was invo lved,  a t  the  f i rs t  meet ing  

where  I  met  the  lawyer  who dra f ted  the  agreement  and the  

se l le rs ,  Mr  Iqba l  Sharma was a lso  present .   So –  and,  l i ke  I  

say,  I  was not  invo lved in  the  nego t ia t ions  so  I  cannot  g ive  

de ta i l s  on  the  negot ia t ions  bu t  tha t  i s  why I  say  Mr  Iqba l  

Sharma was invo lved.  

ADV KENNEDY SC:    R igh t .   Now on page 552 you re fer  in  20 

parag raph 3 .16  to  a  s i tua t ion  in  2014 when you got  more  

invo l ved in  the  da i l y  opera t ions o f  the  compan ies  w i th in  the  

Oakbay Group.   You came to  know the  opera t ions  o f  the  

d i f fe ren t  compan ies ,  spec i f i ca l l y  VR Laser  dur ing  the  la t te r  

par t  o f  2014.   D id  you unders tand  tha t  the  VR Laser  Group 
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now had been purchased by  Mr  Essa and Mr  Sharma,  

admi t ted l y  th rough in te rven ing  compan ies ,  rea l l y  fo rmed  

par t  o f  the  Oakbay Group?  

MR VAN DER MERWE:    Sor ry,  how d id  I  unders tand tha t ,  

Cha i r,  Mr  Commiss ioner?  

ADV KENNEDY SC:    No,  no ,  I  –  d id  you unders tand,  was 

the  VR Laser  Group now par t  o f  the  Oakbay –  so r ry,  was  

VR Laser  company now par t  o f  the  Oakbay Group? 

MR VAN DER MERWE:    That  i s  how I  unders tood i t ,  Cha i r,  

yes .  10 

ADV KENNEDY SC:     R igh t .   And you ind i ca ted  tha t  there  

were  p rob lems wi th  s ta f f  mot iva t ion  a t  VR Laser  and tha t  i t  

was not  p ro f i tab le  a t  the  t ime and  then you say you cannot  

remember  how i t  came about ,  whether  I  had a  d iscuss ion  

w i th  Mr  Kamal  S ingha la ,  an  ers twh i le  d i rec tor  o f  VR Laser  

o r  whether  I  had a  d iscuss ion  w i th  the  then management  o f  

the  Oakbay Group about  VR Laser.   How d id  Mr  Kamal  

S ingha la  f i t  in?   He is  a  member  o f  the  Gupta  fami ly,  i s  tha t  

r igh t?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  20 

ADV KENNEDY SC:    I s  he  in  fac t  a  son o f  one o f  the  th ree  

Gupta  bro thers?  

MR VAN DER MERWE:    Cor rec t ,  Cha i r.  

ADV KENNEDY SC:    R igh t .   And so  were  you dea l i ng  w i th  

h im in  re la t ion  to  VR Laser  a t  a l l?  
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MR VAN DER MERWE:    Cha i r,  a t  the  la t te r  pa r t  o f  2000 

and –  i f  I  can  jus t  maybe exp la in  how I  came to  know about  

VR Laser  and the  bus iness dea l ings in  VR Laser.  

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    L ike  I  exp la ined prev ious l y,  I  sa t  

in  in  Exco meet ings.   So normal l y  where  these meet ings 

wou ld  cons is t  o f  these d i f fe ren t  CEOs and management  

s ta f f  o f  the  d i f fe ren t  compan ies  and then in  these meet ings 

every  s ing le  company shou ld  do  h is  p ro jec t ions ,  shou ld  

g ive  a  repor t  to  the  Cha i rman,  how is  the  company do ing ,  10 

what  a re  the  cha l lenges,  new bus iness and VR Laser  was 

a lso  d i scussed in  some o f  these meet ings.   I  cannot  

remember  exact l y  when in  2014 but  most  de f in i te ly  in  the  

la t te r  par t  o f  2014.   So tha t  i s  how I  became to  know or  

know about  VR Laser  and the  bus iness dea l ings.  

 Now Mr  Kamal  S ingha la ,  when I  was g iven the  

oppor tun i ty  to  move to  VR Laser,  Mr  Kamal  S ingha la  was 

a lso  p resent  a t  VR Laser  a t  tha t  s tage.  

ADV KENNEDY SC:    R igh t .   So was he on the  board  o f  VR 

Laser  when you  then became invo lved in  VR Laser ’s  20 

management?  

MR VAN DER MERWE:    Cha i r,  yes ,  I  cannot  spec i f i ca l l y  

remember  when  he became a  d i rec tor  bu t  he  became 

invo lved w i th  me.  

ADV KENNEDY SC:    Okay,  thank you.  
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MR VAN DER MERWE:    Bu t  he  was most  de f in i te ly  fo r  the  

most  o f  my tenure  the re ,  he  was a  d i rec to r  un t i l  he  

res igned somewhere  –  I  do  no t  know the  da te ,  Cha i r.  

ADV KENNEDY SC:    And who were  the  o the r  d i rec to rs  o f  

VR Laser  du r ing  your  t ime work ing  a t  VR Laser  i t se l f?  

MR VAN DER MERWE:    Mr  Cha i r,  i t  was Mr  Sa l im Essa.  

ADV KENNEDY SC:    Yes?  

MR VAN DER MERWE:    And  a  lady by  the  name o f  

Yugeshn i  Govender.  

ADV KENNEDY SC:    R igh t?     10 

MR VAN DER MERWE:   A t  one s tage there  was  a lso  a  

person by  the  name o f  Mr  Ian  McNeal ,  bu t  he  was  on ly  a  

shor t  s t in t  there  as  d i rec to r,  I  don ’ t  know when he  

res igned,  bu t  most ly  those Mr  Geo ff .  

ADV KENNEDY SC:    There  has been a  suggest ion  in  some 

documents  tha t  Mr  Duduzane Zuma may have a lso  been a  

d i rec tor  o f  VR Laser,  i s  tha t  cor rec t?  

MR VAN DER MERWE:    No,  no t  accord ing  to  my 

knowledge,  never  Cha i r.  

ADV KENNEDY SC:    R igh t .    Now te l l  us  how you became 20 

invo lved in  VR Laser?    As  I  unders tand your  ev idence a  

moment  ago,  and a lso  your  a f f idav i t  hav ing  been an  

a t to rney ass igned to  adv is ing  the  Oak Bay Group,  wh ich  

inc luded the  VR Laser  you then  became invo lved in  the  

ac tua l  day to  day  management  o f  VR Laser,  i s  tha t  cor rec t?  
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MR VAN DER MERWE:    Cor rec t  Cha i r,  in  shor t .  

ADV KENNEDY SC:    Not  as  i t s  a t to rney,  you were  now an  

opera t iona l  pe rson.  

MR VAN DER MERWE:    No,  no  Cha i r  what  happened was I  

was l i ke  I  sa id  I  can ’ t  remember  exact ly  how i t  came about ,  

whethe r  i t  was dur ing  an  Exco meet ing  bu t  i t  was apparent  

even f rom Exco meet ings tha t  VR Laser  had d i f f i cu l t y  and I  

say  w i th  respect ,  under  Mr  JP Auro ra .   I  do  no t  know 

deta i l s  bu t  VR Laser  was not  per fo rming,  they were  runn ing  

a t  a  loss  and when the  oppor tun i ty  came to  me I  sa id  we l l  I  10 

do  not  know wha t  I  wou ld  do  d i f fe ren t ,  I  do  no t  know the  

company by  a  ba r  o f  soap,  so  my suggest ion  a t  tha t  s tage 

was tha t  be fore  I  take  up the  oppor tun i ty  I  wou ld  f i rs t  need 

to  ensure  tha t  I  wou ld  be  ab le  to  tu rn  VR Laser  a round,  

f i rs t  o f  a l l  and  whether  tha t  was a  cha l lenge fo r  me,  

whethe r  I  wanted to  do  tha t  because tha t  wou ld  mean tha t  I  

wou ld  move f rom be ing  a  p rac t ic ing  a t to rney,  remove 

myse l f  f rom the  ro l l  as  prac t ic ing  a t to rneys and become a  

bus inessman fo r  what  i t  i s  wor th ,  so  in  the  la te r  par t  o f  

2014,  I  can ’ t  remember  when exact ly  Cha i r,  I  v i s i ted  VR 20 

Laser  and Mr  J  P Aurora  was s t i l l  there .   I  don ’ t  know 

whethe r  he  knew about  the  o f fe r  tha t  I  had,  I  guess i t  was 

uncomfo r tab le  fo r  them to d ivu lge  to  h im tha t  I  m igh t  take  

h is  p lace ,  so  I  was on ly  there  as  an  observer,  and  I  cou ld  

see i f  I  may cont inue,  how i t  came about  tha t  I  took  up  the  



11 NOVEMBER 2020 – DAY 304 
 

Page 346 of 404 
 

o f fe r.   I t  was a  t remendous company,  i t  was –  the  company 

was i t  was s i tua ted  in  Boksburg ,  i t  was about  –  the 

company had about  25  000 square  met res  under  c rane,  

wh ich  means ins ide ,  indoors  under  c ranes and the  th ings 

tha t  they d id  there  was jus t  abso lu te l y  amaz ing .    I t  

a t t rac ted  me f rom the  day I  s tepped in to  the  fac tory  w i th  

what  they manufac tured,  a rmoured  veh ic les ,  d i f fe ren t  s tee l  

p roducts ,  and I  cou ld  a l so  ga the r  tha t  the i r  b iggest  i ssue 

accord ing  to  me was s ta f f  mora le .    

 A t  tha t  s tage,  and aga in  I  say  i t  w i th  the  u tmost  o f  10 

respect ,  Mr  J  P Aurora  has passed away,  bu t  the  s ta f f  

mora le  was ex t remely  low,  and I  saw a  great  oppor tun i ty  

and so  I  dec ided  to  take  up,  I  obv ious l y  d iscussed  i t  f i rs t  

w i th  my w i fe ,  I  sa id  i t  i s  a  b ig  dec is ion  fo r  me whether  to  

leave the  law and go in to  th is  bus iness,  manag ing  a  

bus iness wh ich  I  do  no t  know.   

ADV KENNEDY SC:    Mr  van der  Merwe . . . [ in te rvenes]   

MR VAN DER MERWE:    . . . [ Ind is t inc t ]   

ADV KENNEDY SC:    Can you hear  me Mr  van de r  Merwe? 

MR VAN DER MERWE:    I  can  hear  you Cha i r.   I  can  hear  20 

you s i r.  

ADV KENNEDY SC:     May I  jus t  ask  respect fu l l y  tha t  you 

t ry  and not  go  in to  too  much deta i l s  about  th ings l i ke  

consu l t ing  your  w i fe  and so  fo r th ,  I  th ink  can you jus t  

conf i rm you went  in i t ia l l y  as  an  observer  to  see whether  –  
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what  was invo lved and whethe r  you fe l t  you were  su i ted  to  

the  job  and whether  i t  wou ld  be  an in te res t ing  cha l lenge,  

bu t  the  end po in t  fo r  tha t  p rocess is  tha t  you ac tua l l y  were  

persuaded to  take  up an appo in tment ,  i s  tha t  cor rec t?    

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    That  was a  fu l l  t ime appo in tment  as  

Ch ie f  Execut ive  Off i cer  o f  VR Laser?  

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    And you say in  pa ragraph 3 .19  tha t  

tha t  took e f fec t  in  January  2015,  i s  tha t  r igh t?  10 

MR VAN DER MERWE:    Yes,  co r rec t  Cha i r.  

ADV KENNEDY SC:    A l r igh t ,  now you then moved to  dea l  

here  and in  g rea ter  de ta i l  la te r  w i th  a  cont rac t  wh ich  was  

between e i the r  a l ready in  ex is tence or  to  come in to  

ex i s tence between VR Laser  and Dene l ,  i s  tha t  r igh t ,  to  do 

w i th  s tee l  p la t fo rm hu l l s?  

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    And tha t  re la ted  to  the  Hoefys ter  

Pro jec t .  

MR VAN DER MERWE:    Cor rec t  Cha i r.  20 

ADV KENNEDY SC:    And was the  cont rac t  a l ready  

conc luded by  the  t ime you s tar ted  as  the  fu l l  t ime CEO? 

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    R igh t ,  can  I  take  you now to  page 

558,  because tha t ’s  where  you dea l  w i th  th is  con t rac t  in  
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some deta i l .  

MR VAN DER MERWE:    Mr  Cha i r  i f  I  may jus t  e labora te  on  

tha t  and I  won ’ t  take  up t ime unnecessar i l y.  

CHAIRPERSON:    Yes.  

MR VAN DER MERWE:    I  was i nvo lved and I  sa t  in ,  in  the  

la te r  par t  o f  2014 I  –  when the  Hoefys ter  agreement  was 

negot ia ted  in  the  f ina l  s tages I  sa t  in  w i th  Mr  Aurora  and 

Benn ie  D iyane and Mr  P ie te r  Grede l inghuys w i th  Dene l ,  in  

negot ia t ing  the  agreement ,  so  I  jus t  want  to  make i t  c lear  

tha t  i t  i s  no t  when I  s ta r ted  in  2015 tha t  I  had –  tha t  I  10 

d idn ’ t  know anyth ing  about  the  Hoe fys ter  agreement .  

CHAIRPERSON:    Okay,  okay.     

ADV KENNEDY SC:    R igh t  thank you.   Can I  take  you then 

to  page 558.  

MR VAN DER MERWE:    I  am there  Cha i r.  

ADV KENNEDY SC:    And then you  say in  paragraph  7 .1 :  

“ I  go t  invo lved in  VR Laser  in fo rmal ly  dur ing  the  

la t te r  par t  o f  2014.   I f  I  remember  cor rec t l y  the  

tender  was a l ready awarded to  VR Laser. ”  

I f  I  may jus t  s top ,  the  ev idence has ind ica ted  tha t  i t  was  20 

not  a  fu l l  pub l i c  open tender.    What  had ac tua l l y  happened  

was tha t  Dene l  had dec ided to  inv i te  b ids  f rom three 

supp l ie rs  tha t  i t  ident i f ied  as  be ing  potent ia l l y  su i tab le .   

A re  you aware  o f  tha t?  

MR VAN DER MERWE:    No Cha i r  I  had no deta i l s  when i t  
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was submi t ted ,  what  the  de ta i l s  I  obv ious ly  became aware  

o f  the  de ta i l s  a f te rwards bu t  a t  tha t  s tage not  a t  a l l  Cha i r.     

ADV KENNEDY SC:    Yes,  bu t  a re  you aware  o f  tha t  now? 

MR VAN DER MERWE:    Yes Cha i r.  

ADV KENNEDY SC:    Yes.    Now you then say in  pa rag raph 

72 you d id  no t  have any meet ings w i th  Dene l  o r  any  o f f i c ia l  

be fore  the  cont rac t  was awarded and so  your  invo lvement  

in  re la t ion  to  th is  cont rac t  was ve ry  l im i ted ,  i s  tha t  r igh t?  

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    Yes,  and you say a t  the  foo t  o f  the  10 

page you d idn ’ t  know any pe rson a t  Dene l  be fore  you  

s ta r ted  as  CEO a t  VR Laser?  

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    Now Mr  van der  Merwe you  re fer  a t  

the  top  o f  page 559 to  your  inab i l i t y  to  remember  the  exact  

f igures  and we fu l l y  unders tand tha t ,  g iven the  passage o f  

t ime,  and a lso  the  fac t  tha t  you a re  no t  cur ren t ly  work ing  

fo r  VR Laser  and you don ’ t  have access to  a l l  the  

documents  as  you have exp la ined e l sewhere ,  in  your  

a f f idav i t .    20 

 A re  you aware  tha t  the  to ta l  va lue  o f  the  b id  tha t  VR 

Laser  submi t ted  was o f  the  order  o f  R260mi l l ion?  

MR VAN DER MERWE:    I  was not  –  f rom the  top  o f  my 

head I  cannot  reca l l  the  exact  amount  Cha i r  I  canno t  reca l l  

i t .    
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ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    And I  don ’ t  know.  

ADV KENNEDY SC:    I  de l ibera te ly  asked you in  fa i r l y  

rough te rms,  I  sa id  around R260mi l l ion , I  am not  go ing  to  

ask  you fo r  any exact  f igures ,  so  you don ’ t  have to  wor ry  

about  tha t ,  do  you a t  leas t  know what  the  ba l lpark  i s  and 

do you know whether  i t  was rough ly  in  the  orde r  o f  

260mi l l ion  or  can ’ t  you remember?  

MR VAN DER MERWE:    Mr  Cha i r  sor ry,  the  f i rs t  tender  

tha t  was submi t ted ,  the  agreement  tha t  was s igned or  the  10 

order  tha t  was p laced?  

ADV KENNEDY SC:    The b id  t ha t  was submi t ted  was 

in i t ia l l y  R260mi l l ion  approx imate ly  a re  you aware  o f  tha t?  

MR VAN DER MERWE:    No,  I  was  not  –  I  am not  aware  o f  

tha t  in i t ia l  f igure  Cha i r.  

ADV KENNEDY SC:   And are  you aware  tha t  what  was  

eventua l l y  ag reed a f te r  negot ia t ion ,  wh ich  you may not  

have been invo lved in ,  bu t  have you had knowledge tha t  

tha t  was then reduced to  about  R195mi l l ion?  

MR VAN DER MERWE:    Cha i r  I  know i t  was reduced,  the  20 

exact ly  f igure  I  don ’ t  know,  bu t  I  know i t  was reduced.  

ADV KENNEDY SC:    Were  you invo lved a t  a l l  in  tha t ,  in  

the  negot ia t ion  p rocess tha t  resu l t ed  in  the  reduct ion?  

MR VAN DER MERWE:    Yes cha i r  a t  the  meet ing  where  

the  agreement  was negot ia ted  there  was a  qu ibb le  about  
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the  pr ice .  

ADV KENNEDY SC:    There  was a  qu ibb le  d id  you say?  

MR VAN DER MERWE:    Yes,  on  the  one hand Dene l  sa id  

bu t  can ’ t  you g ive  us  a  be t te r  p r i ce ,  on  the  o the r  hand Mr  

Auro ra  sa id  no  they cannot ,  the  pr ice  i s  what  i s  what  i t  i s ,  

so  –  fo r  me i t  looked as  i f  i t  was normal  commerc ia l  

negot ia t ions ,  so  there  was fo r  ins tance I  can remember  

d iscuss ions around prepayments  i f  I  am not  m is taken,  bu t  

why I  am ment ion ing  th is  i s  I  know tha t  the  p r ice  was  

reduced.  10 

ADV KENNEDY SC:    Yes.   A re  you ab le  to  reca l l  any  

fu r ther  de ta i l  to  ass is t  the  Cha i r  to  unders tand why there  

was such a  reduc t ion?    You can ’ t  remember  exact l y  what  

i t  was reduced to?  

MR VAN DER MERWE:    No Cha i r  un for tunate l y  I  cannot .  

ADV KENNEDY SC:    I t  was a  major  reduct ion ,  a re  you a t  

leas t  aware  o f  tha t?  

MR VAN DER MERWE:    Cha i r  I  was not  aware  o f  any 

tenders ,  I  cannot  say.  

ADV KENNEDY SC:   R igh t ,  now you re fe r  la te r  on  page  20 

559 to  p rob lems hav ing  ar isen in  re la t ion  to  the  

imp lementa t ion  o f  the  cont rac t  tha t  was eventua l l y  

conc luded fo r  the  p la t fo rm  hu l l s  fo r  the  Hoefys ter  p ro jec t ,  

you re fer red  to  le t te rs  o f  demand e tce tera  fo r  payment  f rom 

Dene l ,  jus t  ve ry  b r ie f l y  exp la in  tha t  to  the  Cha i r  p lease.   
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MR VAN DER MERWE:    Which  paragraph are  you re fer r ing  

s i r,  sor ry?  

ADV KENNEDY SC:    Wel l  I  was re fer r ing  to  pa rag raph 7 .8  

bu t  I  was  hop ing  you cou ld  jus t  r igh t  now jus t  g ive  a  br ie f  

summary o f  what  you reca l l?  

MR VAN DER MERWE:    Yes,  Mr  Cha i r  the  le t te rs  o f  

demand tha t  was  wr i t ten  by  myse l f  and var ious emai ls  i t  

wasn ’ t  fo rmal  le t te rs  o f  demand ,  bu t  i t  was open and 

honest  emai l s  and I  have sent  numerous emai ls  on  a  

month l y  bas is ,  because I  don ’ t  th ink  tha t  VR Laser  was 10 

ever  pa id  on  t ime .   The fac t  i s  tha t  the  background to  these 

emai ls  were  tha t  no t  on ly  was VR Laser  do ing  Hoefys ter  

work ,  VR Laser  was a l so  do ing  o ther  work  fo r  Dene l  and 

even o ther  Dene l  re la ted  en t i t ies  as  we l l ,  DVS and LMT 

and the i r  account  was never  pa id  and i t  was imposs ib le  fo r  

VR Laser  to  susta in  the  growth  tha t  we wanted to  have in  

VR Laser  i f  these  accounts  were  no t  pa id  to  da te .     

 We wou ld  f o r  ins tance buy the  s tee l ,  wh ich  is  a  

la rge  component  o f  the  en t i re  cont rac t ,  o f  one hu l l ,  and 

then we wou ld  no t  be  pa id  in  t ime.   We wou ld  negot ia te  fo r  20 

ins tance w i th  s tee l  supp l ie rs  and  var ious o the r  supp l ie rs  

tha t  i f  we pay them on t ime or  i f  we pay them ear l y  tha t  t  

here  m ight  be  a  reduct ion  in  the  ou ts tand ing  amount ,  so  

tha t ,  i t  had an enormous imp l ica t i on  fo r  VR Laser  i f  Dene l  

d id  no t  pay,  and f rom the  emai ls ,  and I  do  no t  wan t  to  go 
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th rough i t  emai l  by  emai l  by  Mr  Cha i r  you wou ld  no te  tha t  

my emot ions in  those emai l s  say ing  tha t  sub-cont rac tors  

a re  cance l l ing  the i r  agreements  because you are  no t  

pay ing .  

ADV KENNEDY SC:    And you re fe r  a t  the  foo t  o f  th is  page 

559 to  your  becoming,  you came to  unders tand tha t  Dene l  

when VR Laser  was in  bus iness rescue a t tempted to  cance l  

the  Hoefys te r  cont rac t ,  bu t  you d id  no t  know what  the  

reasons were ,  what  the  progress o f  the  l i t iga t ions were ,  d id  

tha t  happen a f te r  you le f t  VR Laser?   10 

MR VAN DER MERWE:    Look,  cor rec t  Cha i r  bu t  even a t  

the  s tage when  I  le f t ,  i f  I  may jus t  fo r  ch rono log ica l  

purposes VR Laser ’s  t roub le  s ta r ted  in  2017 when the  

banks s ta r ted  c los ing  bank accounts .   Supp l i e rs  were 

s ta r t ing  to  cance l  agreements ,  they were  re luc tan t  to  ass is t  

and then on top  o f  tha t  Dene l  d idn ’ t  pay on  t ime,  so  i t  was  

ex t remely  d i f f i cu l t  fo r  VR Laser  to  manage these cont rac ts  

and we t r ied  ou r  leve l  best  to  manage i t  bu t  we jus t  

cou ldn ’ t ,  so  ja  when I  le f t  there  i f  I  can  remember  cor rec t l y  

and my Ch ie f  Opera t ing  Off i cer  m ight  be  be t te r  to  tes t i f y  20 

about  tha t ,  bu t  the  Hoefys ter  p ro jec t  came to  a  ha l t  

because we ac tua l l y  manufac tu red hu l l s  and there  were  no  

more  space fo r  Dene l  to  s to re  these hu l l s ,  so  we executed 

the  pro jec t  and the  hu l l s  were  supposed I  th ink  to  be  

de l i vered to  Dene l  Veh ic le  Systems,  they were  the  next  
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company in  l ine  to  execute ,  to  pu t  the  whee ls  on  and to  pu t  

the  eng ine  in  and the  harness e tce te ra ,  and they  hadn ’ t  

even s tar ted ,  I  d idn ’ t  even –  I  was under  the  impress ion  

tha t  there  wasn ’ t  even an o rder  a t  tha t  s tage p laced on  

DVS,  tha t ’s  why there  was no space fo r  us  to  de l i ver  the  

hu l l s ,  so  when I  le f t  the  pro jec t  was in  jeopardy,  bu t  i t  was  

not  ye t  cance l led  Cha i r.  

ADV KENNEDY SC:    R igh t ,  were  you made aware  o f  

compla in t s  by  o f f i c ia ls  w i th in  the  Dene l  Group tha t  the 

Hoefys ter  P la t fo rm hu l l s  cont rac t  awarded  to  VR Laser  d id  10 

no t  comply  w i th  the i r  own ru les  and regu la t ions fo r  

p rocu rement?  

MR VAN DER MERWE:    No Cha i r.  

ADV KENNEDY SC:    R igh t  my –  r igh t  thank you ,  do  you 

want  to  add someth ing  Mr  van der  Merwe? 

MR VAN DER MERWE:    Cha i r  yes ,  i f  I  may obv ious ly  in  

the  med ia  i t  became repor ted  on  about  Dene l  and the  

Guptas  and the  r i sks  so  there  was a  negat ive  percept ion  

around VR Laser,  and so  I  knew tha t  when I  was the  CEO 

tha t  there  was tha t  negat ive  percept ion .  20 

ADV KENNEDY SC:    Yes I  am not  ask ing  . . . [ in te rvenes]   

MR VAN DER MERWE:    And . . . [ in te rvenes]   

ADV KENNEDY SC:    Sor ry  Mr  van der  Merwe I  am not  

ask ing  you about  the  negat ive  pe rcept ion ,  and I  p romise  

you tha t  I  w i l l  ge t  back to  a  la te r  sec t ion ,  in  fac t  there ’s  
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a lso  an  ear l ie r  sec t ion  in  your  a f f idav i t  tha t  dea ls  w i th  a l l  

o f  tha t ,  and the  e f fec t  on  the  VR Laser  bus iness,  bu t  I  am 

ask ing  spec i f i ca l l y  you to  focus in  your  answer  on  whethe r  

you were  aware  tha t  there  were  concerns ra i sed  w i th in  

Dene l  tha t  Dene l ’s  own procurement  p rocesses were  no t  

fo l lowed when i t  awarded th is  con t rac t ,  the  p la t fo rms hu l l s  

cont rac t  to  VR Laser.   Were  you aware  o f  tha t ,  I  am not  

ask ing  i f  you  were  respons ib le  fo r  any i r regu la r i t ies ,  I  am 

s imply  ask ing  are  you aware  tha t  the  –  were  you aware  

then tha t  there  were  concerns ra i sed in  tha t  regard? 10 

MR VAN DER MERWE:    Cha i r  when I  s ta r ted  no ,  I  need to  

s ta te ,  and I  need  to  qua l i f y  tha t ,  a t  one s tage a  company  

ca l led  DCD,  and  I  cannot  remember  the  year,  whether  i t  

was 2016 o r  2017 ,  there  was a  company ca l led  DCD.   

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    And I  th ink  Mr  Kennedy you sa id  

they were  one o f  the  o ther  tendere rs .  

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    They requested in fo rmat ion  in  

te rms o f  PAGA f rom Dene l  per ta in ing  to  the  Hoefys te r  20 

cont rac t ,  so  dur ing  my tenure  I  became aware  o f  those  

a l legat ions bu t  a t  the  t ime I  d id  no t  know,  bu t  I  a lso  cannot  

say  tha t  when I  le f t  I  was not  aware  o f  those a l legat ions.  

ADV KENNEDY SC:    R igh t ,  thank you fo r  tha t  c la r i t y.   Now 

le t ’s  move to  another  ag reement  wh ich  you dea l  w i th  in  
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your  a f f idav i t  f rom page 560,  and tha t ’s  the  so-ca l led  

memorandum of  agreement  o r  MOA between VR Laser  and  

Dene l  Land Systems tha t  has been re fer red  to  as  DLS.   

Now you a re  aware  o f  tha t  agreement  i s  tha t  r igh t?  

MR VAN DER MERWE:    Very  we l l  yes  s i r.  

ADV KENNEDY SC:    And were  you invo lved in  the 

negot ia t ion  o f  tha t  agreement?  

MR VAN DER MERWE:    I  was Cha i r.  

ADV KENNEDY SC:    In  fac t  you say a t  page 560,  

paragraph 8 .1 :  10 

“A l though I  cannot  remember  the  spec i f i c  da tes  I  

had meet ings w i th  Mr  S te fan  Burger,  Mr  Reenen 

Thebus and poss ib ly  Den ise  Govender  in  regard  to  

the  supp l ie r  agreement  w i th  VLS. ”  

Now befo re  we p roceed th is  was an MOA,  a  memorandum 

of  agreement  in  te rms o f  wh ich  DLS appo in ted  VR Laser  

Serv i ces  to  p rov ide  cer ta in  th ings,  i s  tha t  r igh t?  

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    And th is  wou ld  be  on a  s ing le  

supp l ie r  bas is  i s  tha t  r igh t?  20 

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    And what  were  those i tems,  were  

they d i f fe ren t  f rom the  i tems covered by  the  p la t fo rm hu l l s  

cont rac t?  

MR VAN DER MERWE:    Yes indeed Cha i r.   
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ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    I t  was two separa te ,  i t  was two 

comple te l y  separa te  agreements .  

ADV KENNEDY SC:    Two comple te ly  separa te  ag reements  

in  fac t  Mr  Ntshepe,  the  ex  Group CEO s ta ted  in  h is  

tes t imony yeste rday tha t  he  unders tood tha t  they –  tha t  the  

one,  tha t  the  second one,  the  MOA tha t  we a re  now look ing  

a t  in  fac t  rep laced the  f i rs t  and inc luded what  was covered 

by  the  f i rs t ,  bu t  you conf i rm tha t  i s  no t  cor rec t ,  in  fac t  

o ther  . . . [ in te rvenes]   10 

MR VAN DER MERWE:     No the  Hoef  –  no  Cha i r  the  

Hoefys ter  cont rac t  was s igned and on very  spec i f i c  te rms,  

and the  memorandum of  unders tand ing  made – or  o f  the 

MOA made prov i s ion  fo r  work  go ing  fo rward ,  i t  was never  

in tended to  work  re t rospect ive ly,  so  tha t  i s  jus t  wrong.  

ADV KENNEDY SC:    Yes,  and in  fac t  o ther  w i tnesses have  

conf i rmed exact ly  what  you have sa id  in  th i s  regard  Mr  van  

der  Merwe.    Now d id  you negot ia te  w i th  DLS the  te rms o f  

th is  MOA? 

MR VAN DER MERWE:    I  d id  Cha i r.  20 

ADV KENNEDY SC:    R igh t ,  now you d idn ’ t  a t  DLS –  I  am 

sor ry,  a t  VR Laser  you and your  co l leagues d idn ’ t  submi t  a  

tender  to  DLS,  i s  tha t  cor rec t ,  fo r  th is  cont rac t?  

MR VAN DER MERWE:    No.  

ADV KENNEDY SC:    In  fac t  DLS dec ided to  appo in t  your  
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company,  the  company you were  head ing  then,  VR Laser,  

to  take  up the  s ing le  supp l ie r  cont rac t ,  no t  so?   They  

dec ided . . . [ in te rvenes]   

MR VAN DER MERWE:    The agreement  was s igned co r rec t  

yes .  

CHAIRPERSON:    Mr  van der  Merwe,  a re  you okay?  Are  

you okay?  

MR VAN DER MERWE:    Yes Cha i r.  

CHAIRPERSON:    I  have seen about  th ree  t imes,  I ’ve  seen 

you mak ing  a  fac ia l  exp ress ion  tha t  suggests  you might  no t  10 

be  comfor tab le ,  you might  be  fee l ing  pa in  or  someth ing?  

MR VAN DER MERWE:   No.  

CHAIRPERSON:    You are  f ine?  

MR VAN DER MERWE:   No I  w i l l  t ry  and l im i t  my fac ia l  

express ions Cha i r,  i t  i s  jus t  somet imes tha t  I  b r ing  my ea r  

c loser  to  hear  p roper ly,  sor ry  Cha i r.  

CHAIRPERSON:    Oh,  okay,  no ,  no  tha t  i s  f ine .  

MR VAN DER MERWE:    Bu t  I  am 100% f ine .  

CHAIRPERSON:    I  thought  you might  be  hav ing  some pa in  

or  someth ing .    Okay f ine .  20 

MR VAN DER MERWE:    No,  no ,  no t  a t  a l l  Cha i r,  no t  a t  a l l .  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV KENNEDY SC:    Thank you Mr  van de r  Merwe,  and I  

th ink  the  Commiss ion ,  speak ing  fo r  the  lega l  team,  are  

happy i f  you  jus t  fee l  as  comfor tab le  as  you are ,  so  i f  you  
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make fac ia l  express ions you have exp la ined i t  now,  don ’ t  

focus too  much on the  fac ia l  express ions,  ra ther  jus t  on  

the  content  o f  what  we ask you to  tes t i f y.   Thank you .  

 Now you were  aware ,  a l though  you hadn ’ t  been 

invo lved in  i t ,  tha t  the  ear l ie r  cont rac t ,  the  P la t fo rm Hu l ls  

Cont rac t ,  had fo l lowed a  fo rm o f  compet i t i ve  procurement  

in  a  sense tha t  DLS had asked fo r  th ree  tenders  or  th ree  

b ids  to  be  submi t ted  by  VR Laser,  LMT,  and DRD,  i s  tha t  

cor rec t?  

MR VAN DER MERWE:    I  was not  aware  o f  the  tender  10 

process bu t  yes  Cha i r,  I  know there  was a  tender  p rocess.   

ADV KENNEDY SC:    Bu t  we l l  i t  wasn ’ t  qu i te  an  open  

tender  in  the  normal  sense,  i t  was  a  request  fo r  o f fe rs  f rom 

three b idders ,  bu t  tha t  was a t  leas t  a  compet i t i ve  process  

to  an  ex ten t ,  you were  aware  o f  tha t  no t  so?  

MR VAN DER MERWE:    I t  happened before  my t ime Cha i r.  

ADV KENNEDY SC:    Yes.   What  I  am in te res ted  in  i s  th is ,  

when you were  negot ia t ing  the  MOA for  the  s ing le  supp l ie r  

cont rac t  be tween  DLS and VR Laser  there  wasn ’ t  even a  

request  fo r  o f fe rs  f rom three or  any o ther  po ten t ia l  b idders ,  20 

i t  was s imp ly  tha t  DLS had dec ided tha t  VR Laser  shou ld  

be  g i ven th is  cont rac t ,  w i thout  any compet i t i ve  p rocess    

You must  have been aware  o f  tha t?  

MR VAN DER MERWE:    Mr  Cha i r  exact ly  –  to  conf i rm yes  

there  was no tender,  I  d id  no t  have to  submi t  a  tender.  
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ADV KENNEDY SC:    And you weren ’ t  –  sor ry?  

MR VAN DER MERWE:    Yes,  i t  was never  tha t  I  submi t ted  

a  tender,  and I  do  no t  know what  the  in te rna l  work ings o f  

Dene l  was a t  tha t  s tage but  I  can  submi t ,  o r  I  can  conf i rm 

tha t  when the  ag reement  was negot ia ted  i t  was negot ia ted  

w i thout  us  submi t t ing  a  tender  fo r  i t .  

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    Th i s  was entered in to  th rough  

negot ia t ions?  

ADV KENNEDY SC:    R igh t ,  now I  apprec ia te  tha t  you were  10 

not  invo l ved in  these negot ia t ions ,  lead ing  to  the  cont rac t  

be tween DLS and VR Laser  fo r  the  s ing le  supp l ie r  

a r rangement ,  you were  no t  there  represent ing  Dene l  and  

you were  no t  requ i red  to  adv ise  Dene l ,  cor rec t?    You were  

there  to  represen t  and look a f te r  the  in te res t  o f  VR Laser,  

cor rec t?   

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    However  you were  aware  tha t  Dene l  

was not  a  p r iva te ly  owned company,  i t  was a  pub l i ca l l y  

owned company owned by  the  S ta te ,  no t  so?  20 

MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    And you  are  an  a t to rney,  w i th  

obv ious commerc ia l  exper ience,  were  you not  aware  tha t  

do ing  bus iness as  a  pr i va te l y  owned company VR Laser  

was pr i va te l y  owned,  co r rec t?  
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MR VAN DER MERWE:    Cor rec t  Cha i r.  

ADV KENNEDY SC:    Were  you  not  aware  tha t  when a 

pr iva te ly  owned company such as  VR Laser  does bus iness  

w i th  a  s ta te  owned ent i t y  such as  Dene l ,  o r  Dene l  LAN 

Systems Dene l  was requ i red  to  comply  w i th  cer ta in  lega l  

and const i tu t iona l  requ i rements  fo r  a  compet i t i ve  

procu rement  p rocess.    You must  have been aware  o f  tha t  

sure ly  as  an  exper ienced a t to rney?  

MR VAN DER MERWE:    Mr  Cha i r  was not  aware  o f  the 

spec i f i c  requ i rements  Dene l  had to  comply  to ,  i f  I  can  jus t  10 

exp la in  the  so le  supp ly  agreement ,  o r  the  agreement  

because there  was a  s im i la r  agreement  w i th  DVS.  

ADV KENNEDY SC:    Yes we w i l l  come to  tha t  in  a  

moment .  

MR VAN DER MERWE:    Yes,  I  v iewed th is  agreement  

Cha i r  as  a  conf i rmat ion  o f  an  ar rangement  tha t  was  a l ready  

in  p lace  w i th  VR Laser  and Dene l  in  the  process tha t  was 

fo l lowed.  

 How i t  normal ly  wou ld  work ,  even i f  one th inks  away  

the  memorandum of  unders tand ing  or  the  memorandum of  20 

agreement ,  VR Laser  wou ld  normal ly,  the  des ign  team,  

wou ld  rece ive  an  RFQ,  a  request  fo r  quote ,  f rom Dene l .  

ADV KENNEDY SC:    Yes.  

MR VAN DER MERWE:    They wou ld  then,  VR Laser,  le t ’s  

say  fo r  a rgument ’s  sake to  bu i l d  two Casper  veh ic les .   



11 NOVEMBER 2020 – DAY 304 
 

Page 362 of 404 
 

Then VR Laser  wou ld  even normal  d rawings,  cu t  body pa r ts  

o f  the  veh ic le .   Then VR Laser  wou ld  rep ly  to  the  request  

fo r  quote  w i th  a  pr ice ,  and Dene l  wou ld  dec ide  whethe r  

tha t  was acceptab le  or  no t .  

 Th is  agreement  in  i t se l f  never  p re -assumed tha t  VR 

Laser  must  ge t  a l l  the  work .   What  the  –  in  my m ind the  

reasonab le  background and the  commerc ia l  sense o f  th is  

agreement  was Mr  Cha i r,  and you w i l l  see  Mr  Cha i r  i f  I  can  

take  you to  emai ls  la te r,  tha t  desp i te  the  memorandum of  

agreement  work  was sent  to  o ther  supp l ie rs .  10 

 So what  th is  ag reement  ca tered fo r  was a  thorough 

process in  wh ich  Dene l  cou ld  assess whether  the  pr ice  tha t  

I  was g i v ing  was  fa i r  and reasonab le ,  I  had to  d ivu lge  my  

r igh ts  and in  re tu rn  fo r  tha t  I  sa id  bu t  I  am not  go ing  to  

d ivu lge  my ra tes  and then to  be  used by  o the r  peop le .  

 I f  Mr  Cha i r  I  –  there  was one emai l  tha t  I  sent  a t  

one s tage to  a  Mrs  Kar in  Ge ldenhuys and I  am jus t  us ing  

th is  as  an  example  to  exp la in  t he  ra t iona le  beh ind  th is  

agreement .   A s im i la r  agreement  was s igned w i th  DVS,  

Dene l  Veh ic le  Systems.  20 

ADV KENNEDY SC:    In  fac t  i f  I  may jus t  s top  you fo r  a  

moment ,  Ms Geldenhuys was work ing  fo r  DVS,  no t  DLS.  

MR VAN DER MERWE:    Yes.  

ADV KENNEDY SC:    Bu t  a re  you say ing  tha t  the  ra t iona le  

app l ied  to  bo th  s ing le  supp l ie r  agreements .  
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MR VAN DER MERWE:    Cor rec t  yes .  

ADV KENNEDY SC:    Wi th  DLS and DVS,  r igh t?  

MR VAN DER MERWE:    Cor rec t  Cha i r  and i f  I  am not  

m is taken Cha i r  I  have not  seen those agreements ,  bu t  I  

th ink  they were  a lmost  ident ica l .  

ADV KENNEDY SC:    Yes?  

MR VAN DER MERWE:    The DVS so le  supp l ie r  agreement  

and the  DLS so le  supp l ie r  agreement ,  so  wha t  wou ld  

normal ly  happen  Mr  Cha i r  i n  VR Laser,  the  des ign  team 

wou ld  rece ive  a  request  fo r  a  quote  on  var ious d rawings.   10 

The design team being experienced then would open the 

drawings.  They would somet imes correct  Denel ’s drawings 

because i t  was very speci f ic where you have to cut ;  where 

you have to bend the steel  p late;  at  which angle you have to 

bend i t .   Then the VR Laser  design team would rect i fy those 

drawings and they would reply wi th a quote to say we have 

rect i f ied these drawings to the standard being able to put  

into a system and here is our quote.    

 Then what would happen normal ly somet imes we do 

not  get  the order.  Then we would get  exact ly the same 20 

drawing Chair  f rom another suppl ier – a thi rd suppl ier asking 

us for a quote.   So here was our drawing;  the drawing that  

we corrected for  Denel  being asked to quote on by a 

di fferent  suppl ier and my design team came to me and say 

l isten we have – we received drawings f rom company X i t  is 
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the Denel  drawing i t  is the one we corrected.   I t  is  the one 

that  we quoted on.  What should we do?   

And that  lef t  VR Laser and mysel f  in an untenable 

posi t ion because wel l  I  to ld them quote – quote this company 

exact ly the same what you would quote Denel .   And then 

somet imes i t  would happen Chai r  that  we get  the work 

through the other suppl ier.   And that  led to Mr Chai r  I  do not  

know whether you maybe have Carine Geldenhuys’ aff idavi t  

Mr Kennedy whether I  can refer to  an emai l  that  I  sent  to  Ms 

Carine Geldenhuys at tached as annexure CG11 to her emai l  10 

– to her aff idavi t .   Is that  perhaps possible Mr Kennedy? 

ADV KENNEDY SC:   Yes.    I f  you – i f  I  can take you to your  

aff idavi t  at  page 569 you speci f ical ly  deal  wi th  that  at  

paragraph 14.14.  

MR VAN DER MERWE:   Yes Mr Chai r  I  –  i f  I  can refer  to – I  

do not  have the ent i re bundle in f ront  of  me but  the emai l  

that  I  sent  to  

CHAIRPERSON:   Oh is that  so.  

MR VAN DER MERWE:   Ms – to DVS was the one that  I  got 

by way of  a Rule 3.3 Not ice on that  r ight  top hand there is 20 

page 87 i t  is an emai l  that  Ms Car ine Geldenhuys at tached to 

her aff idavi t .  

ADV KENNEDY SC:   Yes I  am aware of  the annexure.  But  

would you – would you deal  very br ief ly wi th  the point  you 

want to make Mr Van Der Merwe please.  
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MR VAN DER MERWE:   Yes,  yes,  no in my aff idavi t  – and in 

that  I  said that  we have – we are receiving I  addressed i t  to 

Ms Carine Geldenhuys and the ent i re DVS team in 2017.   

Now these memorandum of  agreements were s igned in 2015.  

So I  asked them, I  said we receive – we are receiving more 

and more requests for quotes f rom smal ler suppl iers on DVS 

drawings.   We have noted this more regular ly on parts we 

might  have – where we might  be the only company wi th 

mater ia l  but  i t  does not  vary.    

ADV KENNEDY SC:   .Yes.  10 

MR VAN DER MERWE:   A l though we always at tempted to 

assist  these companies where we can i t  unfor tunately  

reached a stage where we need to put  certain measures in  

place before we wi l l  assist  these companies.   Those – these 

were now the companies that  we received RFQ’s for f rom 

other companies.   I  th ink i t  is important  that  you take 

cognisance of  the fol lowing reasons.   DBS drawings are 

shared wi th us in order to quote on.   We do not  know in  

return whether you have a conf ident ia l i ty agreement wi th  

place wi th these suppl iers.   And my concern was that  I  a lso 20 

do not  know whether these suppl iers were registered wi th 

the – wi th Armscor wi th the regulatory body.    

 So them Ms Geldenhuys repl ied and said wel l  thank 

you very much for  br inging.  

ADV KENNEDY SC:   I  am sorry Mr Van Der Merwe I  am very 
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sorry I  do not  mean to be rude by interrupt ing you.   I  just  

need to br ing a b i t  of  order to the sequence in which we deal  

wi th topics.   As I  understand i t  f rom this emai l  i t  was dated in 

2017,  is that  correct? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   And at  that  stage the memorandum of  

agreement had al ready been signed between DLS and VR 

Laser 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   And in fact  what appears f rom your  10 

aff idavi t  when you deal  wi th a l l  of  th is in deta i l  and we wi l l  

come to i t  is that  despi te the MOA you complained that  DLS 

was al lowing other people to submit  b ids and that  caused 

you problems, correct? 

MR VAN DER MERWE:   No Mr Chair  I  d id not  complain that  

work was sent  to other suppl iers.  

ADV KENNEDY SC:   So what – but  sorry my quest ions that  

have produced the answer that   you have been giving for  

about  the last  f ive or ten minutes was not  di rected to what 

happened af ter the MOA was concluded.   20 

I  am st i l l  t ry ing to deal  i f  I  may p lease Mr Van Der 

Merwe with  how the MOA came in to being not  wi th  how i t  

was implemented later or how you sent   an emai l  ra is ing 

issues about how drawings come back and other suppl iers 

are approaching you and so forth.    
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So please would you indulge me and just  bear in 

mind that  nature of  the quest ion that  I  am put t ing.   I  fu l ly  

understand that  you are eager to get  your  version out  and I  

can give you th is f i rm undertaking and i f  I  do not  keep to i t  I  

have doubt the Chair  wi l l  – wi l l  d iscipl ine me for that .   But  I  

can give you the f i rm undertaking we wi l l  get  to the other  

issues post  the conclusion of  the MOA agreement.    

But  i t  is my duty as an off icer of  the commission as 

part  of  the legal  team to be taking i t  step by step 

methodical ly wi th  f i rst ly how the MOA came into existence.   10 

So may I  just  ask you please to bear that  in mind? 

MR VAN DER MERWE:   I  wi l l  do Chair  and my apologies for 

elaborat ing on the quest ion of  was I  not  aware that  Denel  

had to go through a process in order to give VR Laser the 

contract .  

ADV KENNEDY SC:   Yes.   Yes.   Now my point  I  need to take 

you back to which is that  you have conf i rmed that  DLS did 

not  go out  and ei ther go out  on a publ ic ly advert ised tender 

or even go out  by asking three bidders to submit  thei r  b ids.   

Only VR Laser was approached to negot iate this contract ,  is  20 

that  r ight? 

MR VAN DER MERWE:   Again Chair  I  cannot say what 

happened in Denel  but  … 

ADV KENNEDY SC:   No you can say… 

MR VAN DER MERWE:   We did not  fo l low a tender process 
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when this agreement was concluded.  

ADV KENNEDY SC:   Yes.   I  understand you were not 

working as part  o f  Denel  so you cannot explain th ings that  

they may or may not  have done necessari ly.   But  you at  least  

f rom the VR Laser perspect ive were aware that  you were not  

compet ing wi th anybody e lse for th is contract  to get  th is  

contract ,  not  so? 

MR VAN DER MERWE:   Mr Chai r  yes I  – I  knew that .  

ADV KENNEDY SC:   Right .  

MR VAN DER MERWE:   But  I  was not  compet ing wi th 10 

anybody else.   I  had to – i t  was not  – the other –  i f  I  may just  

– and that  is why there was not  a concern f rom my side and 

Mr Kennedy your quest ion on should I  not  have known that  i t  

would be un – or  that  there was a process to be fo l lowed.  

My view was that  other suppl iers were not  excluded by th is  

agreement.    

I  had to comply wi th or VR Laser had to comply wi th 

st r ict  measures of  which a 100% of  these terms and 

condi t ions had to be met to be in favour of  Denel  and would 

be to the advantage of  Denel .   This agreement obviously 20 

made commercial  sense for VR Laser as wel l  otherwise I  

would not  have signed i t .  

ADV KENNEDY SC:   I  have no doubt that  is t rue.  

MR VAN DER MERWE:   So I  – I  d id not  see – I  d id not  see 

Mr Chai r  th is as an exclusion that  VR – that  Denel  had to  
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make use of  VR Laser for al l  their  s teel  work does not  matter 

what l ike in a tender.   L ike the Hoefyster hul l .   They could 

not  go to someone else.   But  even wi th th is agreement in  

place they were not  excluded f rom going somewhere else.  

That  was my understanding Chai r.  

ADV KENNEDY SC:   Yes but  –  but  you negot ia ted this  

part icular cont rac t  the MOA and i t  was – the reason – there 

is a reason why you refer to i t  as the sole source or as other 

wi tnesses have referred to th is as a single suppl ier.   Now I  

accept  Mr Van der Merwe and the agreement is before the 10 

Chairperson – evidence has been led in relat ion to th is  

before.   I  accept  that  under certa in ci rcumstances i f  – i f  

Denel  was not  happy wi th the qual i ty issue f rom VR Laser i t  

could ask another  suppl ier to supply the i tem.  Correct? 

MR VAN DER MERWE:   Correct .  

ADV KENNEDY SC:   Right .   And… 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   And in relat ion to pr ice i f  Denel  fe l t  that  

i t  was not  market  re lated the pr ice that  was being quoted by 

VR Laser i t  could also go out  into the market ,  correct? 20 

MR VAN DER MERWE:   Correct  Chair  the agreement made 

provision for how i t  was calculated.   How I  calculated my 

pr ice.   Where Denel  previously was not  ent i t le to that  

informat ion.  

ADV KENNEDY SC:   Yes.  
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MR VAN DER MERWE:   So you correct  Mr Kennedy.  

ADV KENNEDY SC:   But  i f  you qual i ty was good and i f  your 

pr ice was acceptable to DLS i t  could not  go out  into the 

market .   I t  had to get  i t  f rom VR Laser and nobody else.   

That  is why i t  was cal led a single supply or sole source 

agreement,  correct? 

MR VAN DER MERWE:   Correct  Chai r  i f  I  wanted to enforce 

my cont ractual  r ight  that  my pr ice was pr ice compet i t ive.  

ADV KENNEDY SC:   Yes.  

MR VAN DER MERWE:   I  – my qual i ty was good and I  could 10 

have produced i t  in a t ime acceptable I  could have enforced 

my r ights,  correct  Chai r.  

ADV KENNEDY SC:   Indeed.  Now you have indicated 

al ready and I  had to stop you f rom going into what happened 

later in the implementat ion of  the agreement and how other  

suppl iers were being approached for quotes when you fel t  

that  you – that  they should have – they should have been 

coming to you for the business.   Leave that  as ide for a 

moment.   You could have enforced your r ights at  any t ime 

under the agreement i f  DLS was giving i t  to other people 20 

where you were okay for qual i ty;  you were okay for  

performance and you were okay for  pr ice,  not  so? 

MR VAN DER MERWE:   Yes Mr Chair  i f  I  may just  – Mr 

Kennedy correct  I  d id never – I  never  complained that  the 

work went to other suppl iers in cont radict ion to – or contrary 
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to th is agreement .   There was the emai l  that  Ms Geldenhuys 

referred to must  be viewed in context .   So – but  I  am sure we 

wi l l  get  to that .  

ADV KENNEDY SC:   We shal l  indeed.  Yes we shal l  indeed.   

MR VAN DER MERWE:   Yes Mr Chai r.  

ADV KENNEDY SC:   But  Mr Van der Merwe the purpose of  

th is agreement was that  before Denel  went anywhere else i t  

would have to get  the products f rom you unless there was a 

concern about qual i ty or unless they fel t  that  your pr ice was 

too high.   Not  so? 10 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   Yes.   Otherwise you would not  have 

needed this agreement.   Nei ther  you nor Denel  for  that  

matter would have needed this agreement at  a l l .   I f  there 

was not  to be some preference given to VR Laser i t  would 

have just  carr ied on doing what i t  d id before which is to 

request  for quotes f rom you and f rom other people,  not  so? 

MR VAN DER MERWE:   Agree – Agree Chai r  i t  was 

rec iprocal  advantage that  f lowed f rom – which VR Laser got .  

ADV KENNEDY SC:   Yes.   But  my point  is th is and again 20 

obviously the commission is looking part icular ly in re lat ion to 

possible corrupt ion or i r regular i ty on the part  of  state 

ent i t ies.    

From the perspect ive of  Denel  what I  am suggest ing 

to you is th is.   I ts  previous process of  go ing into the market  
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p lace for each supply of  each i tem where they would ask 

di fferent  bidders to submit  bids l ike they did for  the 

Hoefyster plat form hul l  they asked for three bids.    

This now meant that  instead of  going out  into the 

market  p lace they would only go to you and you would get  

the business and you would be ent i t led to – a guarantee that  

you would get  that  business unless there was a problem of  

qual i ty or unless there – your  pr ices were no longer 

compet i t ive.   So in other words… 

MR VAN DER MERWE:   Or the del ivery would be late yes.  10 

ADV KENNEDY SC:   Or the del ivery.   So there would be 

come sort  of  breach no so?   

MR VAN DER MERWE:   Correct  yes.  

ADV KENNEDY SC:   I t  would a breach i f  your qual i ty was 

bad?  I  would be a breach not  so? 

MR VAN DER MERWE:   Correct .   Correct  Chai r.  

ADV KENNEDY SC:   I f  the del ivery was late i t  would be a 

breach not  so? 

MR VAN DER MERWE:   Correct .   Correct  Chai r  and I  am – 

and I  get  the point  fu l ly that  as long as – as long as VR 20 

Laser stayed with in the ambit  of  the agreement Denel  was 

supposed to send VR Laser the work.  

ADV KENNEDY SC:   That  is  i t .   Exact ly the point .   I f  I  may 

complete the previous quest ion?  Apart  f rom the two 

breaches I  have a lready ident i f ied a further breach would be 
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i f  your pr ices were not  market  related,  correct? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   Yes.   But… 

MR VAN DER MERWE:   And Chai r  I  may just  – I  have not  – I  

do not  have the agreement in f ront  of  me but  i t  – I  can 

conf i rm that .  

ADV KENNEDY SC:   Yes.   So unless VR Laser was somehow 

in breach whether  i t  be t imeous del ivery or pr ices that  were 

not  market  related or qual i ty.   Unless any of  those breaches 

occurred VR Laser would get  the work.   That  is why i t  was 10 

cal led sold source or s ingle suppl ier.   Correct? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   Now you did of  course have 

compet i tors in that  market  place not  so?  Your aff idavi t  goes 

to some length to say VR Laser  was the most  wonderful  

company i t  was by far the best .   Nobody ever quest ioned i ts  

qual i ty and del ivery and so forth.   Let  us assume that  you 

are r ight  on that .   I t  is not  t rue that  VR Laser was the only 

suppl ier of  th is type of  components in South Afr ica,  not  so?  

You had compet i t ion.  20 

MR VAN DER MERWE:   In a speci f ic div is ion in the company 

most def in i te ly Chai r.   I f  I  may just  elaborate on that  and I  

wi l l  real ly t ry to be quick Chair  that  one must  understand 

how VR Laser worked.   VR Laser was the only company that  

could supply a ful l  turnkey solut ion on for instance armoured 
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vehicles.   What that  means is VR Laser did not  have thei r  

own vehicle.   They did not  have a VR Laser vehicle.    

They did work for  var ious OEM’s,  Or ig inal  Equipment 

Manufacturers for  instance Denel ,  Paramount at  one stage 

so they would manufacture a Mercedes and the Isuzu and 

they would not  have thei r  own vehic les in that  company.    

So that  placed VR Laser in a posi t ion where work for  

di fferent  compet i tors could be done under one roof .   Now the 

term fu l l  turnkey solut ion is VR Laser had a design team 

which could support  armoured defence work.    10 

That  means that  i f  for instance to  s impl i fy i t  Mr Chai r  

the – i f  we get  a  request  for quote for  a Casspir  vehicle one 

vehicle would have 10 000 parts so the design team would 

l i teral ly draw these drawings on their  program in order to 

opt imise a steel  seat  how to cut  the parts and how to put  i t  

into the factory.   That  is the design team.   

So not  al l  companies which cuts steel  had a 

support ing design divis ion.   Then for  instance i f  we received 

an order  the design team would look at  the drawings,  they 

would put  i t  into the system.  Then i t  would go into the 20 

factory.   

Then what we cal l  i t  the f i rst  d iv is ion or the f i rst  bay 

was the cut t ing d ivis ion.   That  is  where you physical ly cut  

the parts out  of  the steel  plate wi th a laser machine or  a 

prof i le  machine.   There were a lo t  companies which could 
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have cut  normal s teel  parts.    

Then i t  would – then af ter parts were cut  i t  would go 

to the bending d ivis ion which was the second bay in VR 

Laser.   Af ter the parts were bent  i t  would go to the 

fabr icat ions department which is l i teral ly Mr Chai r  where the 

parts that  were cut ,  bent  are welded together.  That  is in the 

fabr icat ion department.    

And you would see in the emai ls and the reference i t  

has somet imes happened that  DVS and LMT would give us 

the work to cut  the parts but  they would do thei r  own 10 

fabr icat ion.   And then af ter the vehicle was for the hul l  can 

see the steel  shel l  was fabr icated that  would move to VR 

Laser ’s integrat ion department.    

That  is Chai r  where the vehicle would physical ly be 

put  together,  the wheels,  the glass,  the engine,  the t ransfer 

case,  everyth ing wi l l  be put  on the hul l  in order to make i t  a 

complete vehic le.   So i f  we say that  there were many 

compet i tors I  agree Mr Chai r  that  their  compet i tors when i t  

comes to cut t ing steel  p late and parts and there were 

compet i tors when i t  comes to bending.    20 

We had a huge compet i tor next  to us who cut  a lot  of  

parts and who bend a lot  of  part  but  none of  – accord ing to 

me your chi ld is always the most  beaut i fu l  but  accord ing to 

me no other company had a ful l  turnkey so lut ion and that  is 

made VR Laser so valuable and Mr Chair  i f  – but  maybe we 
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wi l l  get  there Mr Chair  but  I  just  wanted to say for instance 

LMT and DVS.  DVS could integrate vehic les.   

They could fabr icate vehicles but  they could not  do 

the other parts and i t  is somet imes happen that  VR Laser  

would get  requests for quotes and our design team would 

work on these drawings.   And then send i t  back to Denel  and 

we did not  charge for rect i fy ing the drawings for instance 

that  came from Denel  or DVS.   

Then we would send i t  back wi th a quote how to cut  

on the cut t ing and the bending of  the parts.   And then we 10 

would get  quotes f rom other suppl iers on our drawings for  

cut t ing and bending the parts.  

ADV KENNEDY SC:   Yes.   I  th ink… 

MR VAN DER MERWE:   And my object ion to that  was that  i f  

you want to – and again sorry Mr Kennedy i t  is  on the 

implementat ion af terwards but  i f  I  can just  deal  wi th that  

here.    

My concern was that  VR Laser was get t ing more and 

more of  these things where we gave inputs wi thout  any va lue 

whatsoever.   And then other suppl iers would get  the work.  So 20 

what I  to ld Ms Geldenhuys was decide what you want  to  do? 

I f  you want to work according to the memorandum of  

agreement then tel l  me so then we comply wi th that .   I f  you 

do not  work – want to work according to the memorandum of  

agreement and work on a normal RFQ basis then tel l  me 
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that .  

ADV KENNEDY SC:   Yes  

MR VAN DER MERWE:   I f  you want to go out  on tender then 

go out  on tender but  then tel l  me that .   Do not  work under 

the auspice of  one agreement and then you are not  

complying wi th that .   And that  was my concern Chai r.  

ADV KENNEDY SC:   I  am af raid I  must  appeal  to you Mr Van 

Merwe to please just  heed your own warning given just  a two 

minutes ago which is  that  you are st raying into the other  

area that  I  am not  asking you about.   You in fact  giv ing the 10 

same evidence you gave f i f teen minutes ago that  I  asked you 

not  to go into which is … 

MR VAN DER MERWE:   Apologies Chai r.  

ADV KENNEDY SC:   Whether Ms Geldenhuys or DVS was 

honouring the agreement.   That  is not  my l ine of  quest ioning 

current ly.   So please.  

MR VAN DER MERWE:   Apologies.   My apologies.  

ADV KENNEDY SC:   So p lease may I  just  wi th the greatest  

respect  to you Mr Van Merwe to t ry to st ick to the point  that  I  

am raising.   So whether they breached the agreement is not  20 

– is not  our point  of  concern at  th is stage.  In fact  i t  is a  

matter of  real  concern to the commission I  bel ieve obviously 

i t  is for the Chai rperson to make up his own mind.  But  i t  

appears to me to be of  real  concern as to whether th is 

contract  was properly  awarded by Denel  to DLS and DVS.  
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And I  want to go back to the main point .   The cent ra l  point  of 

my = of  the l ine of  quest ioning that  I  am t rying rather 

desperate ly to t ry  to keep you to.   And that  is was i t  – wel l  

let  me put  i t  th is way to you.    

I t  seems qui te clear f rom the fact  that  pr ior to th is  

agreement DLS and DVS were put t ing out  i tems of  work for  

quotat ions by di fferent  ent i t ies.   They did not  have to come 

to VR Laser because VR Laser was not  in a monopoly 

posi t ion wi thin the South Af r ican economy, not  so?  

MR VAN DER MERWE:     Correct  Chai r.  10 

ADV KENNEDY SC:   You may wel l  be r ight  that  VR Laser  

was offer ing a wider range possibly even as you referred to  

as a turnkey operat ion but  Denel  did not  want  to go s imply to  

– previously to a turnkey operat ion i t  wanted to  ask d i fferent  

people to give di fferent  quotes,  not  so? 

MR VAN DER MERWE:   I  do not  know what Denel  wanted 

Chair  but  I  get  your point  Chai r.  

ADV KENNEDY SC:   But  the point  is whether they wanted i t  

or not  what they were actual ly doing before the MOA giving 

you sing le supply status was actual ly to go to the market  20 

place and ask for di fferent  bids.   That  is why you had to 

submit  a bid and others also submi t ted a bid.   Their  own bids 

not  so? 

MR VAN DER MERWE:   Mr Chai r  … 

ADV KENNEDY SC:   Is that  not  what was done before the 
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MOA.  

MR VAN DER MERWE:   Sorry is  the quest ion that  is  what 

they should have done? 

ADV KENNEDY SC:   No that  is what they d id Mr Van Merwe.   

That  is what they did.   Before the MOA was concluded giving 

you single suppl ier status which we have al ready discussed 

what the effect  of  that  was.  Before that  they would not  

always come to VR Laser and VR Laser alone.   They would 

be asking for bidders.  

MR VAN DER MERWE:   No,  no.  Apologies I  missed on.  10 

ADV KENNEDY SC:   Yes.  

MR VAN DER MERWE:   I  misunderstood your quest ion.  

ADV KENNEDY SC:   Right .  

MR VAN DER MERWE:   I  am sorry.  

ADV KENNEDY SC:   Okay no that  is f ine i t  is late in the day 

we are al l  – some of  us have been on our feet  the ent i re day.  

MR VAN DER MERWE:   No,  no not  an excuse.  

ADV KENNEDY SC:   I  fu l ly empathise for you.  

MR VAN DER MERWE:   Sorry,  sorry Si r.  

ADV KENNEDY SC:   With you Mr Van Merwe.  But  please 20 

just  l isten to the quest ion careful ly and just  conf ine your 

answer to the actual  quest ion.   I f  in the past  VR Laser 

always got  the business and was always asked for i ts quote 

but  nobody e lse was there would have been no reason for  

the MOA.  Correct? 
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 MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   Yes.   So the MOA was there to avoid 

the previous pract ice of  asking var ious bidders to put  in thei r  

b ids.   I t  would now be a si tuat ion where VR Laser  would 

always be asked to provide the i tem every t ime without  

others being asked to bid unless you were in  breach.   

Correct? 

MR VAN DER MERWE:   I  understand correct  Chai r.  

ADV KENNEDY SC:   And – so VR – f rom a VR Laser ’s  

perspect ive  i t  surely made a lot  of  sense commercial ly.   You 10 

no longer had to compete wi th the rest  of  the market .   You 

no longer had to  submit  a bid in  compet i t ion wi th  others.   

You would automat ical ly get  the business unless you were in  

breach,  correct? 

MR VAN DER MERWE:   Yes and I  would be remunerated for 

serv ice where I  would not  have been remunerated before.  

ADV KENNEDY SC:   Yes.  

MR VAN DER MERWE:   So i t  was – but  the quest ion is there 

was a benef i t  for VR Laser.  

ADV KENNEDY SC:   Yes.  20 

MR VAN DER MERWE:   Commercial  benef i t  in s igning the 

agreement.  

ADV KENNEDY SC:   Yes.  

MR VAN DER MERWE:   I  completely agree.  

ADV KENNEDY SC:   So I  want  you to focus now on one 



11 NOVEMBER 2020 – DAY 304 
 

Page 381 of 404 
 

s imple point  but  i t  is  a fundamental  point  Mr Van Merwe.  

Would you agree wi th me that  the effect  of  th is  was to st i f le 

compet i t ion?  No longer would they be asking the var ious 

compet i tors to submit  b ids in answer to the request  for  

quotat ions.   There would not  be quotat ions f rom anybody 

else except  f rom VR Laser.   The effect  was to st i f le  

compet i t ion.   Not  so? 

MR VAN DER MERWE:   Chai r  the word st i f le exclude other 

bids – other quotat ions.   Correct .  

ADV KENNEDY SC:   Yes.   That  is correct .   I t  precluded DLS 10 

f rom get t ing  -  asking anybody to  – anybody else to give 

quotat ions because you and you a lone were ent i t led to that  

business unless you were in breach.   I  fu l ly accept  that  i f  

you were in breach then they would go elsewhere.   But  

unless you were in breach they could not  go elsewhere,  not  

so? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   Yes.   Now were you not  aware – t rust  

me Mr Van Der Merwe the commission wi l l  be looking very 

cr i t ical ly and cl in ical ly at  anybody else ’s involvement and 20 

responsibi l i ty.   And i t  wi l l  no doubt appreciate that  you were 

there looking af ter  the interests of  VR Laser rather  than 

Denel .   But  I  am just  put t ing i t  to you that  you as an at torney 

would surely have known that  Denel  could not  do this.   I t  

must  have been subject  to some laws – procurement laws 
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that  required compet i t ive processes in procurement.  

CHAIRPERSON:    I  th ink – I  th ink he answered that  quest ion 

Mr Kennedy before.  

ADV KENNEDY SC:   As you please Chai r.  

CHAIRPERSON:   Ja he said what was in his own mind.  

ADV KENNEDY SC:   Yes.  

CHAIRPERSON:   Why he d id not  th ink the – he did not  th ink 

there was anything wrong.   I  th ink he expressed what he  -  

was in his mind.   And of  course he also said wel l  he did not  

know the internal  workings of  DLS or Denel .   Mr Van Der 10 

Merwe have I  understood you correct ly? 

MR VAN DER MERWE:   You hundred percent  correct  Sir  –  

Chai r.  

CHAIRPERSON:   Yes.  

MR VAN DER MERWE:   And i f  I  may just  add that  I  was 

under the impression that  i f  i t  was and again I  cannot  

remember when i t  was ra ised dur ing the meet ings and the 

discussions but  I  had i t  that  i f  i t  was a special ised serv ice 

that  l ike VR Laser  could offer i t  was not  necessary to  go out  

on tender and that  was in my mind that  i t  made commercial  20 

sense for Denel  to award this to VR Laser and the detai ls I  

do not  know on exact ly what they had to do and so in my 

mind i t  made commercial  sense for  Denel  and I  was under 

the impression that  they were ent i t led to sign that  under 

those ci rcumstances Chai r.  
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CHAIRPERSON:   Okay.  

ADV KENNEDY SC:   Right  thank you.   And thank you for the 

guidance Chai r  I  wi l l  – which I  wi l l  obviously fo l low.   The 

DVS memorandum of  agreement was a simi lar agreement as 

you have indicated wi th the same sort  of  object ive f rom 

Denel ’s point  of  v iew as wel l  VR Laser ’s point  of  v iew, 

correct? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   And i t  had the same effect  as the DLS 

agreement that  you and I  have reached agreement on a few 10 

minutes ago.   Correct? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   Now i f  I  can just  take you p lease to 561 

– page 561.    

MR VAN DER MERWE:   There Chai r.  

ADV KENNEDY SC:   You refer to yoursel f  having personal ly 

had meet ings wi th Mr Johan Steyn.   He was at  the t ime the 

CEO of  DVS, is that  r ight? 

MR VAN DER MERWE:   Correct  Chai r.  

ADV KENNEDY SC:   And i t  is the legal  representat ive of  20 

Denel ,  DVS Systems.  A lady whose name I  cannot remember 

now.  Is she the person you deal  wi th later in your  aff idavi t  

when you supplemented i t?  Ms Geldenhuys.  

MR VAN DER MERWE :    I  th ink that  was Ms Geldenhuys.   

She was the legal  compl iance off icer  i f  I  can remember 
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correct ly.   I  am almost  99% certain i t  was Careen 

Geldenhuys Chai r.  

ADV KENNEDY SC :    Right .   Thank you.   But  she has given 

evidence as to her correct  job t i t le but  i t  included exact ly the 

funct ion you have referred to.   And she conf i rmed also that 

she was involved in these negot iat ions.    

 Can you recal l  whether Mr Steyn and Ms Geldenhuys or  

whoever else i t  was,  the lady that  you are not  a  hundred 

percent  sure of ,  can you recal l  i f  they indicated whether they 

were happy wi th the agreement?   10 

 Because they have given evidence that  in fact  they. . .   

Oh, sorry.   The Commission has heard evidence that  they 

were not  happy wi th the whole idea of  the single suppl ier 

agreement being awarded to VR Laser wi thout  a compet i t ive 

process.   Were you aware of  that? 

MR VAN DER MERWE :    No.   Mr Chai r,  I  was not  aware of  

the unhappiness about singing any agreement.  

ADV KENNEDY SC :    Right .   Now may we then turn and that  

I  propose to be br ief  Mr Van der Merwe because I  th ink you 

have covered a lo t  of  th is  al ready.   I  want  you to turn to the 20 

sect ion where you deal  wi th Ms Geldenhuys’ statements.   

And i f  I  can you take please to page 565? 

MR VAN DER MERWE :    I  am there Chai r.  

ADV KENNEDY SC :    Yes.   And then you refer  at  paragraph 

13 to how i t  came about that  you updated your  previous 
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statement.   You have indicated that .   And then at  566,  you 

deal  speci f ica l ly wi th Ms Geldenhuys f rom DVS and var ious 

emai ls that  passed between you and Ms Geldenhuys.   

 Is i t  correct  that  there was emai l  correspondence where 

you were rais ing concerns that  you have a lready summarised 

for the Chai r  in you ear l ier evidence when I  interrupted you,  

to the effect  that  in the implementat ion of  the memorandum 

of  agreement wi th DVS, that  they were the single source 

suppl ier,  that  in  pract ise you were get t ing al l  sorts of  

problems because other suppl iers were coming to you wi th 10 

drawings and asking you to do the work which you had 

al ready quoted on for DVS.  Is that  r ight? 

MR VAN DER MERWE :    Correct ,  Chai r.   And under 

ci rcumstances where I  quoted them and they got  the work 

which meant inevi table that  Denel  was paying more.  

ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    But  I  was. . .   I . . .   I t  is correct  Chai r.  

ADV KENNEDY SC :    Right .   Thank you.   And then you say 

in paragraph 14.5:    

“VR Laser was,  wi th respect ,  not  a corner café.   The 20 

ski l ls in the company was simply unmatched 

anywhere.   VR Laser  f rom a commercial  perspect ive 

would never survive i f  proper project ion targets were 

not  set . ”  

 So i t  sui ted you,  as you explain this part  of  your  
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aff idavi t ,  that  i t  sui ted you f rom a VR Laser point  of  v iew to 

be able to project  by way of  targets. . .   Sorry.    

 To project  what business you would be get t ing in order  

to see whether you could meet your  targets,  et  cetera.   I t  

obviously made commercia l  sense f rom VR Laser ’s point  of  

v iew, correct? 

MR VAN DER MERWE :    Yes  And also,  I  regards to  

project ion targets.   I t  a lso meant del ivery targets.   I f  Denel  

or DVS would approach VR Laser and say we have to bui ld  

12 vehicles for  Namibia,  that  the – and this is  when we have 10 

to del iver these vehicles.   I  would need to order the steel  

f rom Switzer land.   So put  project ion targets and making sure 

that  al l  the targets were met.   So i t  was important  f rom that  

perspect ive as wel l  Mr Chai r.  

ADV KENNEDY SC :    Yes.   And then at  the foot  of  the page 

567,  you say:  

“When the Sole Suppl ier agreements were 

negot iated. . .  (so this is before they were being 

implemented) . . .when they negot iated,  discussed 

and signed,  I  ind icated to both DVS and DLS that  20 

there is absolutely no use for  me signing a 

Memorandum Of Understanding (you underl ine that )  

which is not  the worth the paper i t  is wri t ten on.”  

 And then you go to expla in why you were unhappy wi th  

the so-cal led MOU, the Memorandum of  Understanding.   And 
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that  you needed a binding agreement,  not  s imply an 

understanding.   And effect ively,  may I  summarise in broad 

terms, my understanding of  your point  which makes sense,  i f  

I  may say,  wi th respect .  

 A Memorandum of  Understanding was simply a sor t  of  

indicat ion of  goodwi l l .   We are going to in future probably 

give you business but  we are not  bound to do that ,  correct? 

MR VAN DER MERWE :    Correct .   Mr Chai r,  I  had to report  to 

Exco and to the board and to give preference to Denel  or 

DVS work on what might  happen,  I  informed them that  I  10 

cannot advice,  you know, to sign an agreement  for the 

benef i t  of  VR Laser i f  i t  is an understanding.   What is then 

the purpose of  the document?   

ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    So you are correct  Mr Kennedy.   I  

insisted on an agreement,  a binding agreement.  

ADV KENNEDY SC :    Yes.   And you insisted on that  so that  i t  

would be binding,  unl ike an MOU.  And binding in  the sense 

that  i f  DLS or DVS did not  comply wi th that  agreement,  there 

would be consequences potent ia l ly.   You could hold them to 20 

i t .  

MR VAN DER MERWE :    Correct .  

ADV KENNEDY SC :    Because they were now be bound,  

correct? 

MR VAN DER MERWE :    [Transmission poor – speaker 
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unclear]   

ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    Correct ,  Chai r.  

ADV KENNEDY SC :    I f  necessary,  even by going to  court  to 

get  an order to compel compl iance wi th the agreement,  not  

so? 

MR VAN DER MERWE :    I f  necessary,  l ike any agreement  

that  I  can enforce my r ights.   Correct .  

ADV KENNEDY SC :    I f  indeed or  to ask the court  to give 

you damages i f  there was a breach of  the contract ,  not  so? 10 

MR VAN DER MERWE :    [No audible reply]   

ADV KENNEDY SC :    You are nodding.   Can you just  

conf i rm? 

MR VAN DER MERWE :    I  agree,  Chai r.  

ADV KENNEDY SC :    Right .  

MR VAN DER MERWE :    Correct  Chai r.  

ADV KENNEDY SC :    So I  fu l ly understand.   Now 

Ms Geldenhuys has actual ly  given evidence that  f rom her  

point  of  v iew, she was comfortable wi th the idea of  a 

Memorandum of  Understanding precisely because i t  d id not  20 

bind DVS but  she as uncomfortable wi th a Memorandum of  

Agreement precisely because of  what you needed, which was 

you needed to hold them bound by an agreement.  Did she 

express that  to you at  the t ime? 

MR VAN DER MERWE :    I  cannot recal l  that  Mr Chai r.  
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ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    I  cannot recal l  that .  

ADV KENNEDY SC :    Okay.   Now and then at  the foot  of  

page 568,  you go back to the point  about  not  knowing what  

the internal  processes in Denel  were.   I  am not  going to go 

further into that .   Now i f  we can look at  page 569.   You refer 

to that  emai l  that  is at tached to Ms Geldenhuys’ statement.   

and then you set  out  the context  in which you expressed 

yoursel f  in the way that  you did,  in 14.14.3.   Do you see 

that? 10 

MR VAN DER MERWE :    14.14.3? 

ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    Yes,  Mr Chai r  I  am there 

. . . [ intervenes]   

ADV KENNEDY SC :    The. . .   Yes,  i f  I  might  just  have a 

moment? 

CHAIRPERSON :    [No audible reply]   

ADV KENNEDY SC :    Yes,  14.14.3.    

“The only purpose of  the Sole Suppl ier  Agreement,  

thereaf ter,  would be to set  out  their  t ransparent  20 

process in terms of  which VR Laser would at  least  

be able to provide i ts special ised serv ices to Denel  

one a sort  of  r ight  of  f i rst  refusal  basis. ”  

 Does that  sum up your understanding of  the Sole 

Suppl ier  Agreement,  that  i f  – essent ia l ly,  i t  would not  
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guarantee that  you would always get  the work because i f  you 

breached, you would not  get  i t  but ,  otherwise,  you had the 

r ight  of  f i rst  refusal .   Correct? 

MR VAN DER MERWE :    Correct ,  Chai r.   The . . . [ intervenes]   

ADV KENNEDY SC :    Yes.    

MR VAN DER MERWE :    Correct .   Correct ,  Mr Kennedy.  

ADV KENNEDY SC :    Yes.   And then you deal  wi th the 

discussion,  for  example in  14.14.4 that  the points you have 

made earl ier about  you were receiving drawings f rom both 

DVS and DLS, you would correct  them at  no charge.   And 10 

then you found later  your compet i tors were now making 

enqui r ies or submit t ing bids on the basis of  your work.   

Correct? 

MR VAN DER MERWE :    Correct .  

ADV KENNEDY SC :    Right .  

MR VAN DER MERWE :    And based on correct ion that  I  – we 

ei ther made or. . .  

ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    Yes,  Chai r.  

ADV KENNEDY SC :    Right .   Thank you.   I f  I  might  have a 20 

moment,  Chai r  just  to. . .  

CHAIRPERSON :    Okay.  

ADV KENNEDY SC :    Now i f  I  can take you to page 572,  

paragraph 14.26 . . . [ intervenes]   

MR VAN DER MERWE :    Yes.  
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ADV KENNEDY SC :    572.   Paragraph 14.26.   You say:  

“ I t  is indeed so that  these sole suppl ier agreements 

were signed in a business environment.   Agreements 

l ike these get  s igned every single day in order to 

move business forward. ”  

 Are you stat ing that  appl ies throughout the economy?  I  

can understand you may be saying that  in the pr ivate sector 

that  is a common si tuat ion.   But  are you suggest ion that ,  in 

fact ,  these th ings get  s igned every day even in government? 

MR VAN DER MERWE :    No,  Mr Chai r  I  wi l l  not  suggest  that  10 

i t  gets signed every day in government and that  would not  be 

my suggest ion.  

ADV KENNEDY SC :    Right .  

MR VAN DER MERWE :    But  what I  was. . .   Apologies.   My – 

and i t  was against  the background of  Mr Wessels and 

Ms Geldenhuys complaining. . .   Wel l ,  not  complaining.   

Saying I  was – they were qui te happy wi th the Memorandum 

of  Understanding.   And my reply to that  is,  I  was not  because 

i t  was not  a bind ing agreement.  

ADV KENNEDY SC :    Yes.  20 

MR VAN DER MERWE :    And that  is why,  in that  context ,  

agreements l ike this,  gets signed every day.   So I  d id not  

want to infer  that  in  government.   I  do not  have enough 

knowledge about what gets signed in government Mr Chai r.  

ADV KENNEDY SC :    Right .   Thank you.   And then in 14.29 



11 NOVEMBER 2020 – DAY 304 
 

Page 392 of 404 
 

at  the foot  of  page 572,  you say – i f  you may make a 

submission on the purpose,  in the aff idavi t .    

“ . . .a pr ivate individual  responsible for the wel l -being 

of  a company and 350 employees in a very 

compet i t ive and l imi ted South Afr ican Defence 

Sector.    

The problem with state-owned enterpr ises,  that  

every sing le CEO and Management  Team appointed 

by a new pol i t ical  d ispensat ion,  blames the previous 

management for a l l  the wrongs of  the ent i ty.    10 

A state-owned enterpr ises have,  unfortunately,  

deter iorated in  competency and a clear  

understanding of  pure business pr incip les to  such 

an extent  that  they may have upon themselves.   

State-owned enterpr ises have become so involved in  

pol i t ical  fact ion f ight ing,  that  they have completely  

lost  thei r  sense of  doing business for prof i t . ”  

 Now are you direct ing that  genera l  comment about,  in 

your percept ion,  why there may be di ff icul t ies in state 

ent i t ies?  Did you apply that  to Denel  speci f ical ly? 20 

MR VAN DER MERWE :    Mr Chai r,  I . . .   At  the t ime of  

deposing to th is aff idavi t ,  I  d id.   And I  d id that  for the reason 

and i t  might  not  have been necessary to  go so wide,  but  i t  

must  also be viewed in the pr ior – in the paragraph 14.28,  an 

emai l  that  I  sent  to Mr Sadik,  the CEO of  Denel .   I  do not  
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know whether he is st i l l  the CEO.   

 In which I  voiced my concerns about al legat ions that  was 

made against  VR Laser.   And that  VR Laser was responsible 

for the demise of  Denel .   So I  here was to say that  i t  was 

most  def in i te ly not  VR Laser.    

 A company wi th 300 employees,  hard-working people,  a  

company that  works six days out  o f  the week,  24-hours.   I t  

was most  def in i te ly not  VR Laser that  led to the demise of  

Denel  l ike i t  was stated,  I  th ink previously in the Commission 

by some of  the people giving evidence.    10 

 And what I  wanted to  state here was,  that  f rom the 

incept ion of  – when I  got  to  VR Laser,  I  p layed open cards 

wi th everyone.  And my emai ls,  my let ters of  demand – 

please pay me.   

 I  speci f ical ly addressed negat ive issues at tached to VR 

Laser,  the Gupta fami ly,  what has been wri t ten about  VR 

Laser in the newspapers.    

 And not  one single person came back to me, at  that  

stage,  and said that :   You know what,  we are not  going to 

comply wi th th is agreement because there was no 20 

compl iance in Denel .   You know what,  we are going to cancel  

th is agreement for  th is order because i t  was obtained 

unlawful ly or i r regular ly.    

 And my concern here Mr Chai r  was that  for – you know,  

i t  might  be outside the scope.   But  why I  raised i t  here was,  
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my personal  v iew was that  people should,  employees and 

state-owned enterpr ises and employees is state-owned 

enterpr ises should stand up.    

 I  do not  know – I  d id not  know in VR Laser  what was the 

procurement pol ic ies of  Denel .   I f  there was any problem or 

i f  there was a spl i t  in the Exco decision in Denel  or i f  

someone d id not  agree,  they should have told me.   

 Or  they should have said to VR Laser:    L isten,  we do 

not  agree wi th th is order.   Or:   We are not  going to comply 

wi th the Sole Suppl ier  Agreement.   So that  was my 10 

f rust rat ion.   I f  that  gives an explanat ion.  

ADV KENNEDY SC :    Right .   Thank you,  Mr Van der Merwe.   

I  want  to pick up just  some f inal  issues now.  And I  would 

l ike to take you,  as I  promised I  would,  back to page 554.   

These are about the banks and so forth and how you came 

ul t imately to resign.    

 Now you have ind icated at  page 553 at  the bot tom to the 

top of  page 554,  that  you diversi f ied the business of  VR 

Laser and into other  areas of  endeavours such as min ing.   Is 

that  r ight? 20 

MR VAN DER MERWE :    Correct ,  Chai r.  

ADV KENNEDY SC :    And you have indicated that ,  in fact ,  

you managed to turn around the for tunes of  VR Laser  f rom a 

loss-making company to one making a prof i t  of  a few mi l l ion 

rand.   Now . . . [ intervenes]   
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MR VAN DER MERWE :    [Transmission poor – speaker 

unclear] .   But  I  honest ly also need to add that  that  fortune 

only was bestowed upon me in the f i rst  year.   And the 

second year,  I  d id  not  have that  fortune.  

ADV KENNEDY SC :    Yes.   And the Commission has heard 

evidence about the amounts that  were involved in  payments 

by the Denel  companies to VR Laser.   Presumable,  payments 

that  you d id receive later,  you had problems in  get t ing 

payment but  at  least  you got  payments which in fact  

contr ibuted to VR Laser ’s fortunes.   Correct? 10 

MR VAN DER MERWE :    Correct .   We got  paid for work that  

we did.   Correct ,  Chai r.  

ADV KENNEDY SC :    Yes.   Then you have talked about some 

impressive growth in a number of  employees.   And then you 

deal  wi th in paragraph 3.23 . . . [ intervenes]   

MR VAN DER MERWE :    That . . .   Chai r,  i f  I  may?  I  am 

terr ib le sorry to interrupt  Mr Kennedy.   I f  I  can just  explain 

there the growth in employees and for background.  Our 

mining divis ion grew ext remely fast .   So most  of  the growth 

of  VR Laser was based in the expansion of  our  mining 20 

divis ion.   Most  def in i te ly not  the defence divis ion.  

ADV KENNEDY SC :    And you were responsible as CEO also 

for the mining divis ion,  is that  r ight? 

MR VAN DER MERWE :    Correct .    

ADV KENNEDY SC :    Yes.  
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MR VAN DER MERWE :    Correct ,  Chai r.   We.. .   Ul t imately,  

the mining divis ion did not  have a separate CEO.  We.. .   

However,  when the min ing work got  bigger,  I  decided to 

al locate one of  the management staff  who had the 

experience in mining,  to al locate him to that  div is ion that  

was st i l l  supervised by me Chai r.  

ADV KENNEDY SC :    Yes.   So you would have been aware of  

i ts operat ions.   Did the mining divis ion get  involved in any 

t ransact ions wi th state ent i t ies? 

MR VAN DER MERWE :    No.  10 

ADV KENNEDY SC :    Not? 

MR VAN DER MERWE :    No.  

ADV KENNEDY SC :    A lr ight .   then you deal  in paragraph 

3.23 wi th reputat ional  issues part icular ly the shareholders 

being Gupta l inked and that  diminished,  you say,  al l  the good 

work that  the employees of  VR Laser did to grow the 

company.    

 And then you ment ion,  and I  just  want you to explain 

very br ief ly,  i f  you would Mr Van der Merwe, the problems 

that  you picked up in relat ion to the banks.  20 

MR VAN DER MERWE :    Mr Chai r,  we had a. . .   VR Laser  had 

a bank account.   They used the same bank when the new 

shareholders took over  and – but  I  remember,  my f inancial  

manager who came into my off ice just  one day and said she 

got  the cal l  f rom the bank.   They wanted to come and see us.    
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 And at  that  stage,  the bank accounts of  other Gupta or  

Oak Bay companies were al ready start ing to be closed.   And 

she said that ,  you know, she expected the account might  be 

closed.    

 So on that  day,  I  th ink there were three representat ives 

of  the bank.   They came in.   They explained that  due to 

reputat ional  r isk,  they have to close the bank account.   They 

were not  wi l l ing to  engage with VR Laser anymore.    

 I  can remember v iv id ly that  I  asked them and I  said:   Is 

there anything that  VR Laser did?  And they sa id no i t  is a 10 

re lated r isk,  related issue wi th the shareholder.    

ADV KENNEDY SC :    Right .   Thank you.   Now just  to  pick up 

a. . .   Yes? 

MR VAN DER MERWE :    My apologies.   You asked in  regards 

to th ings what I  d id.   So when the bank account was closed,  

I  contacted. . .   Mr Chai r,  we got  about  – there were about,  at  

that  stage,  30 banks in South Af r ica.   I  was lef t  wi th my 

hands in my head and I  phoned with my f inancia l  manager 

more than 30 banks.    

 Every sing le bank that  we could f ind and asked them and 20 

I  said:   This is the background.  I  d id not  want to waste thei r  

t ime.   

 I  p layed open cards.   I  said that ,  you know, these are my 

shareholders.   Exact ly these are the issues.   My books,  I  wi l l  

keep my – open my books for you.   Wi l l  you be wi l l ing to give 
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us an account?  And al l  of  them said no.   

ADV KENNEDY SC :    But  may I  just  pick up a few addi t ional  

points?  Just  one point  in relat ion to the MOA with DLS and 

simi lar ly wi th DVS.  You indicated in your evidence that  was 

entered into through negot iat ion.   Who introduced this  

concept  of  a Single Suppl ier Contract?  Was that  a VR Laser 

suggest ion or was that  an in i t iat ive or a suggest ion that  

came f rom Denel? 

MR VAN DER MERWE :    Mr Chai r,  I  cannot remember.    

ADV KENNEDY SC :    Okay.  10 

MR VAN DER MERWE :    I  real ly cannot remember who 

in i t iated i t .   I  need to state that ,  VR Laser and Denel  had a 

re lat ionship where,  for  instance,  there was every week 

management meet ings in regards to the process on work that  

was being held on the VR Laser premises,  where hul ls were 

signed off .   Vehicles were inspected.   So i t  was 

. . . [ intervenes]   

ADV KENNEDY SC :    Right .  

MR VAN DER MERWE :    I t  was so many communicat ions.   I  

cannot answer.   Sorry,  Mr Chai r.  20 

ADV KENNEDY SC :    I f  you cannot remember,  that  is f ine.   

You must  just  ind icate that .   And can you recal l ,  do not  te l l  

us i f  you cannot,  but  can you recal l  who the person was that  

you f i rst  had discussions wi th f rom the Denel  s ide in th is  

regard? 
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MR VAN DER MERWE :    Mr Chairman, no i t  – normal ly – I  

might  have had those discussions wi th Mr Stephan Burger i f  

I  can remember correct ly and Mr Reenen Teubes.    

ADV KENNEDY SC :    Right .   Mr Van der Merwe,  in re lat ion 

to Denel  Asia,  did you have any role in relat ion to  the VR 

Laser Asia ent i ty? 

MR VAN DER MERWE :    Yes,  I  – my involvement there Chai r  

was – again,  i t  emanated f rom – I  had to advice on a 

possible – I  was advised that  there was a possible jo int  

venture to be formed.  I  was not  involved in the in i t ia l  10 

discussions and I  cannot say whether i t  was the shareholder,  

Mr Essa who in i t iated i t  or one of  the directors.   I  do not  

know but  I  was informed that  I  –  there was a possibi l i ty of  

such a jo int  venture.  

ADV KENNEDY SC :    Yes.    

MR VAN DER MERWE :    And that  –  then they seek my advice 

on the draf t ing and the signing of  an agreement,  a 

shareholders agreement and. . .   So i t  was more f rom my legal  

s ide.  

ADV KENNEDY SC :    Right .   20 

MR VAN DER MERWE :    With my assistance.   And then I  got 

involved.   And so I  was involved f rom there on in the 

Denel /Asia saga.  

ADV KENNEDY SC :    Right .   Thank you.   Now the 

Commission has al ready heard evidence that  the plan was 
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that  al though Denel  would put  up no cash for  market ing 

purposes,  a hundred mi l l ion was to be provided by VR Laser  

as i ts cont r ibut ion to the jo int  venture for market ing 

purposes.   Were you aware of  that? 

MR VAN DER MERWE :    Indeed.   VR Asia.   I t  was to be 

provided by VR Asia.  

ADV KENNEDY SC :    VR Asia.   Are you aware of  that  

hundred mi l l ion rand,  i f  anything was actual ly paid? 

MR VAN DER MERWE :    No,  nothing was paid.   The – i t  was 

– and I  do not  have the agreement  and I  th ink I  last  saw the 10 

agreement three years back but  I  can remember the – one of  

the l iabi l i t ies were,  i t  was twenty mi l l ion rand per year for a  

per iod of  f ive years.    

 And that  is how they got  to the hundred mi l l ion rand 

eventual ly.   But  i t  – soon af ter the establ ishment of  Denel  

Asia,  an inst ruct ion came through.   I  th ink i t  was f rom the 

Minister of  Finance to hold any and al l  act ions in regard to  

Denel  Asia and so nothing happened then . . . [ indist inct ]  

[speaker unclear]  

ADV KENNEDY SC :    Right .   I  would l ike,  f inal ly,  to deal  wi th  20 

your departure f rom VR Laser.   You indicate in your aff idavi t  

that  you decided in January 2018 to resign.   You say that  

that  was af ter you had t r ied your level  best  to manage the 

banking cr is is.   That  is the banking cr is is that  you referred to  

al ready.   So af ter . . . [ intervenes]   



11 NOVEMBER 2020 – DAY 304 
 

Page 401 of 404 
 

MR VAN DER MERWE :    Correct ,  Chai r.   And you know,  I  had 

the v iew that  the new broom might  sweep c leaner.  

ADV KENNEDY SC :    Yes.  

MR VAN DER MERWE :    I  was there for three years  I  d id my 

level  best .   The company was in a state which i f  Denel  did 

not  pay that ,  you know, i t  – they could not  survive.   And I  

therefore res igned in January 2018. 

ADV KENNEDY SC :    And you have also referred to a further 

personal  considerat ion which was that  you were concerned 

that  i f  you were out  of  legal  pract ise for too long,  i t  may be – 10 

i t  may put  you at  an d isadvantage i f ,  in the meant ime, your  

peer group had moved on wi th many more years of  

experience.   Correct? 

MR VAN DER MERWE :    Indeed so.   That  was the t rade that  

I  knew.  

ADV KENNEDY SC :    Ja.  

MR VAN DER MERWE :    I  gained valuable experience whi lst  

being at  VR Laser and to tel l  you,  only i f  one is out  of  the 

law,  i t  is when you miss i t .   And I  love the law and I  decided 

to go back into the legal  f raterni ty.   20 

ADV KENNEDY SC :    Right .   And you,  in  fact ,  have,  as your  

aff idavi t  says reappl ied for admission.   Are you,  in fact ,  back 

on the ro l l  of  pract ice?  

MR VAN DER MERWE :    Yes.   So you just  remove yoursel f .   I  

removed mysel f  f rom the rol l  f rom pract ic ing at torneys.   You 
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do not  have to reapply to be admit ted.   You just  wri te  a let ter  

to the Law Society and say that  you wi l l  now be pract is ing 

again wi th  th is  f i rm and this is your t rust  detai ls.   So I  then 

was readmit ted as a pract ic ing at torney.   Wel l ,  not  

readmit ted.   I  just  informed the Law Society that  I  am 

pract is ing again.    

ADV KENNEDY SC :    Right .  

MR VAN DER MERWE :    And they then indicated on their  

records that  I  am pract is ing again.    

ADV KENNEDY SC :    So your aff idavi t  indicates on the 10 

fol lowing page 554 that  you have always had and you st i l l  

have a good relat ionship,  not  only wi th the Gupta fami ly but  

also the Oak Bay Management.   Is that  r ight? 

MR VAN DER MERWE :    Correct .   What is lef t  of  them Chai r.  

ADV KENNEDY SC :    And you do st i l l  work for Oak Bay.   You 

have said that  in 3.27.    

MR VAN DER MERWE :    Correct  Chai r.  

ADV KENNEDY SC :    And in th is Commission,  you have 

acted for Mr Duduzane Zuma.  Is that  correct? 

MR VAN DER MERWE :    Correct ,  Chai r.  20 

ADV KENNEDY SC :    In your capaci ty . . . [ intervenes]   

MR VAN DER MERWE :    On one speci f ic matter Chai r.  

ADV KENNEDY SC :    And in your capaci ty as an at torney.   Is  

that  r ight .  

MR VAN DER MERWE :    Correct .   Correct  Chai r.  



11 NOVEMBER 2020 – DAY 304 
 

Page 403 of 404 
 

ADV KENNEDY SC :    May I  just  have a moment,  Chai r? 

CHAIRPERSON :    [No audible reply]   

ADV KENNEDY SC :    Thank you very much,  Chair.   And 

thank you Mr Van der Merwe,  part icu lar ly,  g iven the late 

hour.   We appreciate your assistance.   Thank you.   Thank 

you,  Chai r.    

MR VAN DER MERWE :    No problem.  Thank you,  Chai r.   

Thank you,  Mr Kennedy.  

CHAIRPERSON :    Okay.   Thank you very much Mr Van der  

Merwe for making yoursel f  avai lable to give evidence even 10 

as late as this.   Thank you very much 

MR VAN DER MERWE :    Thank you,  Chai r.    

CHAIRPERSON :    Thank you to you,  Mr Kennedy.   And your 

col leagues,  your  team.  Thank you to everybody for  s i t t ing 

unt i l  late.   We wi l l  now adjourn and then tomorrow,  you have 

two witnesses Mr Kennedy?  

ADV KENNEDY SC :    Three wi tnesses.  

CHAIRPERSON :    Three wi tnesses.  

ADV KENNEDY SC :    Yes.  

CHAIRPERSON :    Okay.   I  th ink – d id you say we would start  20 

at  n ine? 

ADV KENNEDY SC :    I f  that  sui ts you Chai r.  

MECHANICAL INTERRUPTION :  

CHAIRPERSON :    . . .hal f -past  nine 

ADV KENNEDY SC :    09:30.   Thank you,  Chai r.    
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CHAIRPERSON :    Seeing that  are f in ishing so late this  

evening.   Okay so tomorrow we wi l l  start  at  ha l f -past  nine.  

ADV KENNEDY SC :    Thank you,  Chai r.    

CHAIRPERSON :    Okay.   Thank you.   We adjourn.  

INQUIRY ADJOURNS TO 12 NOVEMBER 2020 :  
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