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11 NOVEMBER 2020 — DAY 304

PROCEEDINGS RESUME ON 11 NOVEMBER 2020

CHAIRPERSON: Good morning Mr Kennedy, good

morning everybody.

ADV KENNEDY SC: Good morning Chair.

CHAIRPERSON: Are we ready?

ADV KENNEDY SC: Yes we are.

CHAIRPERSON: Okay let us continue. Mr Ntshepe good

morning.

MR NTSHEPE: Good morning Chair.

CHAIRPERSON: The oath you took yesterday will continue

to apply today you understand?

MR NTSHEPE: Yes.

CHAIRPERSON: Okay alright.

ADV KENNEDY SC: Morning Mr Ntshepe.

MR NTSHEPE: Morning, morning SC.

ADV KENNEDY SC: May | ask you to return to a document

we were looking at yesterday. It is in Bundle 1 — Denel
Bundle 1.

MR NTSHEPE: Yes.

ADV KENNEDY SC: And if | may ask you please to turn to

page 824. You recall this; this is the motivation that was
sent to Mr Mlambo for his approval as Group Supply Chain
Executive of the single supplier contract between DLS and
VR Laser. We looked at this yesterday; remember?

MR NTSHEPE: Correct.
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ADV KENNEDY SC: And Ms — Ms Malahlela indicated at

page 824 that the reason for the request was that there
was a Denel Supply Chain Policy which required that
approval be obtained from the head of Supply Chain for a
deviation of the normal rule which was that such contracts
should be kept in-house for and inside supplier — inside
Denel unless there were good business reasons to go
outside and she indicated that she was instructed to
request this and Mr Mlambo refused to give that approval
at least at that stage he said what would be needed was
that there would have to be proof that the internal entities
DVS and LMT could not meet the requirements. Now you
remember you gave evidence yesterday that you overruled
Mr Mlambo’s decision.

MR NTSHEPE: Correct.

ADV_KENNEDY SC: Despite the — were you aware that

DVS and LMT did not submit proof to Mr Mlambo that they
could not satisfy the requirements?

MR NTSHEPE: | was not aware of that.

ADV KENNEDY SC: Yes. In fact the evidence is that no

such proof was submitted and yet your approved the
transaction.

MR NTSHEPE: Correct.

ADV KENNEDY SC: Now | said to you last night when we

adjourned that yesterday evening that we would now give
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you an opportunity this morning to explain why you
overruled Ms Mlambo.

MR NTSHEPE: Thank you SC. Thank you Chair. | think

the facts are there for themselves to prove that Denel has
always been late and sometimes being very bad penalties
in terms of deliveries because their programs were late or
their programs did not meet the specifications of the client.

When Mr Mlambo — when this motivation came to
me it came to me after they had taken to Ms Mlambo and
Mr Mlambo did not approve. And to me what was urgent
was for the work to be done not for people to — if Mr
Mlambo really wanted to find out to exactly why is DVS and
LMT not submit any proof that he cannot do this work. |
think it was upon him to go and find that information out.

In other words | am saying that it could be — could
have been a mutual responsibility between DVS and LMT.
Now for me what was — as the memorandum is explaining
that this was an urgent request which this vehicle was
prepared for a demonstration and the parts that were going
to be used were specialised fabrication parts which VR
Laser at that point in time was the company that we knew
that were able to do that.

So when this request came to me it came to me on
an urgent basis to say that we really need this thing

otherwise we will not be able to have this vehicle for a
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demonstration.

So | approved it based on that and further to note
that Mr Mlambo claims that | scratched his name out in this
document which is false. | did not scratch his name out.

So | — | believe that | took the right decision to
approve it and also to further explain that you know Denel
though is a state owned entity it is an enterprise which
competes with private enterprises.

If you are not able to deliver a product at a certain
point in time you will pay the penalty either financially or
by losing the sale or by losing the opportunity to
demonstrate your capabilities.

So where those were the things that were
motivating — motivated me to — to overrule — to overrule
not to say that | undermined him, | did not undermine him.
But for me it was for the best interest of the company to
make sure we are able to do this on time and we do not
have much time to be dilly dallying and being given the
label that Denel cannot deliver on — because in the market
place as you have indicated also SC that Denel was late
eleven years on some products or on a project which
should have been delivered eleven years ago.

ADV KENNEDY SC: May | just unpack a few of the points

that you raised Mr Ntshepe. You are aware are you not

that the agreements the MOA had already been signed
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before Mr Mlambo was asked for this approval.

MR NTSHEPE: Yes | was aware.

ADV KENNEDY SC: And you had been involved in that

signature?

MR NTSHEPE: Yes | was as a witness.

ADV_KENNEDY SC: Now as | understand it one of your

reasons was in fact — well the memorandum of agreement
has already been signed and so we cannot cancel it now
even if Mr Mlambo is advising us to based on procurement
requirements because the — because the horse is already
out of the stable.

MR NTSHEPE: Correct.

ADV_KENNEDY SC: The agreement has already been

signed. You already committed to VR Laser.

MR NTSHEPE: Correct.

ADV KENNEDY SC: Yes. But how did it come about that

an agreement was signed before the person most senior in
the organisation responsible directly for Supply Chain
Management Mr Mlambo had never been asked for his
approval which was required under the procurement policy?

MR NTSHEPE: The agreement was signed as per the

instruction for — of the — the then CEO the SY CEO Mr
Saloojee and the people who were involved in it were the
executives. As | have indicated before SC Mr Mlambo

although he called himself an executive he was not an
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executive he was a senior manager — Group Senior
Manager Supply Chain. The executive was the CFO he
was reporting to the CFO.

In terms of the titles in Denel | think there is a blur
because if you are invited as permanent invitee as EXCO it
does not necessarily mean that you are an executive.

ADV KENNEDY SC: Well let us — let us leave aside for a

moment the question of whether his title was truly
executive or truly Manager. What | am particularly
interested in is that we had — you had a situation where
you signed an MOA where the procurement policy required
approval from the Supply Chain Manager in your language
Mr Mlambo because VR Laser was not a Denel subsidiary,
correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Were you aware of that requirement

at the time that you signed it — the MOA?

MR NTSHEPE: That VR Laser is not a Denel subsidiary?

ADV KENNEDY SC: Were you aware that there was a

requirement in the procurement policy that where goods
were being bought from an entity outside Denel that the —
there had to be a good business reason for going outside
the divisions of Denel or its subsidiaries and that good
business reason had to be approved by the Supply Chain

Manager. Were you aware that the procurement policy
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required that?

MR NTSHEPE: As a Group Business Development at that

point in time | would not have been very [00:10:17] with all
policies of the organisation. | was familiar in particular
with policies that are pertaining to business development.

However the signature — why Mr Mlambo’s signature
was not in the MOA it was the prerogative of the [00:10:38]
Group CEO.

ADV KENNEDY SC: Sorry the prerogative of?

MR NTSHEPE: Mr Saloojee.

ADV KENNEDY SC: Mr Saloojee?

MR NTSHEPE: Yes.

ADV KENNEDY SC: But will you not answer my question

please? | appreciate that as the executive dealing with the
business development you may not have known everything
in the organisation. My question was not whether you
knew everything in the organisation.

My question was specific and may | ask you please
to give a specific direct answer. Specifically in relation to
the requirement of the procurement policy of the Denel that
if you were going to buy goods from outside company
divisions or entities you would need to have a good
business case and that had to be approved by Mr Mlambo.
Were you aware of that rule?

MR NTSHEPE: | was aware of the rule that if you were
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procuring services from outside you will have to have the
processes in order for their approval. The final approval
whether it was Mr Mlambo of the — or the division head |
was not aware — was not totally aware of that.

ADV KENNEDY SC: Well — well it is true that the Chief

Executive had authority to sign such a contract that is true.
It is also true that the Chief Executive was the Chief of the
Administration so that Mr Mlambo was subordinate to Mr
Saloojee in terms of power and authority.

All of that is true but you will see on this page 824
that Ms Malahlela has taken the trouble to quote from the
Supply Chain Policy the provision in question and it says
and here the Supply Chair Policy itself uses the term
Supply Chain Executive but leave that aside that it has to
be approved by the Group Supply Chain Executive based
on sound business reasons.

So apart from the fact that the Group CEO would at
the end of the process of recommendations and evaluation
and all of that sign the actual MOA before it could get to
the CEO there had to be approval by the Supply Chain
Executive or Manager.

And you were aware of that rule not so?

MR NTSHEPE: Yes | was.

ADV KENNEDY SC: Yes. So are you saying that this fell

away simply because Mr Saloojee was prepared to sign the
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MOA?

MR NTSHEPE: | think in my affidavit | have explained the

relationship that had now evolved between VR Laser and
Denel in terms of the relationships — in terms of the MOA.

ADV_ _KENNEDY SC: Yes but | am not talking about

relationships with VR Laser.

MR NTSHEPE: Yes.

ADV KENNEDY SC: | am talking about compliance with

the Denel policy within Denel.

MR NTSHEPE: Yes.

CHAIRPERSON: Maybe before you answer Mr Kennedy’s

question and do not forget it Mr Kennedy.

ADV KENNEDY SC: No.

CHAIRPERSON: Do you agree that this rule or policy as

quoted n Ms Malahlela’s memorandum actually prohibits
the procuring of products or services from outside of Denel
when there is a group entity or division within from which
such product or services can be obtained unless there are
sound business reasons. Do you accept that this — you
accept that?

MR NTSHEPE: Yes — unless — yes | accept that.

CHAIRPERSON: Okay alright. Mr Kennedy’s question

then is, are you saying that this policy or this rule fell away
in these — in this case?

MR NTSHEPE: | believe it did because she - the
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motivation was to say that after an EXCO meeting they had
agreed on an exception that they — they should procure the
services.

CHAIRPERSON: Mr Kennedy.

ADV KENNEDY SC: Thank you. In this case of course

there was no open procurement process, correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: As there had been at least in the

sense of three quotations were sought for the platform
hulls contract that went before, correct?

MR NTSHEPE: Correct as per the memorandum.

ADV_KENNEDY SC: So - so there was no competitive

process for the single supply contract and there was not
good business reason that was approved by Mr Mlambo,
correct?

MR NTSHEPE: Correct.

ADV_KENNEDY SC: Yes. There is nothing that |I have

seen in the Group Procurement Policy that says that if the
Supply Chain Executive or Manager refuses approval
based on good business reasons if he or she is not
satisfied that the CEO then has the power to override him
or her. Are you aware of any such provision?

MR NTSHEPE: There is no policy like that but at the same

time | am totally responsible for the board not Mr Mlambo.

CHAIRPERSON: One second Mr Kennedy | may have
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caused some slight confusion on the meaning of the rule.
This rule here as | read it | think | may have put it slightly
differently. Seems to prohibit the procuring of products or
services from outside of Denel when there is a division or
group entity within that can provide such a product or
services unless there is approval by the Group Supply
Chain Executive.

So it seems that it is a condition that the approval
of this particular specific person or incumbent is obtained.
And the sound business reasons it seems are sound
business reasons for him approving that you go outside. |
may — | may be wrong but you are free to indicate your own
understanding.

It seems to me that what the rule says is he is the
one who will approve or not approve the procuring of
products or services from outside if there is a division or
group entity which can provide the same product or
services.

But when he approves in those circumstances
where he approves that services or such a product or
services be obtained from outside he must have sound
business reasons.

So he is the one who must have sound business
reasons if he is going to approve that such product or

services be obtained from outside. Not somebody else.
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Do you share the same understanding?

MR NTSHEPE: Chair | share the same understanding with

limitations in the sense that the ultimate responsibility of
the organisation lies with the CEO. If there are things that
are not done in the company | cannot go to the board and
say so and so refused to do that. Or then they would — the
question would be why did you not put him through a
disciplinary which I — | am not sure if Mr Mlambo works for
Denel now or not but | — | believed that | needed to
expedite the work of Denel and be able to have this demo
ready on time because this is a demo vehicle.

| think it was going to be shipped and they are
limited — and there are limitations in terms of time where
the ship and where it was going to be shipped to it is a
long way. If | still believe this was probably Pakistan
because it is the [00:19:28}

If you delay the process then it is either the vehicle
will not go and we will therefore not be able to demonstrate
or the — and then we will lose the opportunity for other
clients in the world to see what type of capability we have.

CHAIRPERSON: Mr Kennedy | know | interrupted you but |

thought | may have given a different understanding of this
rule. But maybe even the one with the meaning that | have
given might not be hundred percent. | do not know what —

but you can go according to how you understand it.
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ADV KENNEDY SC: Chair with respect we are comfortable

with the proposition that you have put to the witness Chair
so — but if | may just develop the questions that arise from
that?

CHAIRPERSON: Ja.

ADV_ KENNEDY SC: Are you saying Mr Ntshepe that

because it was urgent that gave you the right to deviate
from procurement policy?

MR NTSHEPE: | am saying that there was a motivation.

To me the motivation made sense and we had also the
urgency of doing the — making sure that the vehicle is
ready therefore with the responsibility that | bear on my
shoulders that gave me the right to be able to do that.

ADV KENNEDY SC: That ...

MR NTSHEPE: And the authority to do that.

ADV KENNEDY SC: So where did you get that right from —

from the fact that it was urgent and you needed to report to
the board on the progress, is that what you are saying?

MR NTSHEPE: It was urgent and secondly that | cannot

have an excuse that we could not demonstrate because Mr
Mlambo delayed the process.

ADV KENNEDY SC: Yes but what | am suggesting to you

is this that even if it was urgent you still have to comply
with the law not so?

MR NTSHEPE: Yes | — in my view | complied with the law.
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| might not have complied with Mr Mlambo.

ADV KENNEDY SC: With the?

MR NTSHEPE: With Mr Mlambo.

ADV KENNEDY SC: With Mr Mlambo?

MR NTSHEPE: Ja.

ADV KENNEDY SC: And we have just seen the

procurement policy provision that says that Mr Mlambo’s
approval had to be obtained for this going outside Denel’s
operations. He had to do that only if he was satisfied that
there was a good business reason.

Now you saying that where Mr Mlambo decides that
there is — that there is not evidence before him to show a
good business reason so he does not approve it but
therefore you could override his decision because it was
urgent?

MR NTSHEPE: To me Chair that was not reasonable for

him to do that.

CHAIRPERSON: Just repeat that?

MR NTSHEPE: To me Chair that was not reasonable for

him to do that because he knew exactly what the
consequences thereof will be in the event that we do not
complete this.

ADV _KENNEDY SC: But Mr Mlambo has given evidence

and | would like you to comment on it. He was saying that

his job included the responsibility of enforcing this as well
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as other provisions of the Supply Chain Management
Policy. He took it seriously. He was not even asked for
his approval before the MOA was signed. Are you aware of
that and do you dispute that?

MR NTSHEPE: | will not comment because | was not the

one who put the MOA together and the person who signed
the final signature is the one who decided who should be in
— consulted or not.

ADV_KENNEDY SC: Yes | understand that you may not

have had active involvement in the MOA at that stage but
you are aware of it now, not so? Were you not aware of it
at the time that you saw this memorandum and actually
signed to have it approved? You see page 824 actually
makes it clear that the MOA has already been signed. If
you look at the second last paragraph on page 824 it says
in the second line

“In May 2015 DLS signed a MOA with VR

Laser for this scope of work.”

MR NTSHEPE: Correct.

ADV KENNEDY SC: And then Ms Malahlela says the last

paragraph.
“Due to the these contradicting positions
Supply Chain approached DLS EXCO to
make a decision as to whether to honour

the MOA and place the order on VR Laser
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or to follow the Supply Chain Policy and

procure from inter group namely DVS or

LMT for this project. Given the time frame

urgency and history EXCO has

recommended that the work be done by VR

Laser.”

So Ms Malahlela makes it clear in this memorandum
that you signed to give approval She makes it clear that
what is now being sought — what is now being requested
from Mr Mlambo is approval retrospectively after the fact
because the MOA has already been signed. Not so?

MR NTSHEPE: Correct.

ADV KENNEDY SC: So | get back to my question. What do

you say about the fact that the MOA was signed at a time
in May 2015 when Mr Mlambo had not even been asked
whether or not he wants to give his approval?

MR NTSHEPE: | repeat again SC that the MOA - the

individual or the erstwhile GCEO is the one who decided
who should be involved in signing the MOA. | cannot
create something that | have no idea of why he did not do
that. | can speculate but and saying yes now | understand
but he did not do it. The fact is he did not do it.

ADV KENNEDY SC: So you were not aware at the time the

MOA was signed that this had not been done?

MR NTSHEPE: No | was not — | was...
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ADV KENNEDY SC: Is that correct?

MR NTSHEPE: What is this? Sorry SC?

CHAIRPERSON: And at the time when he read this

memorandum?

ADV KENNEDY SC: No | asked Chair the witness was he

aware at the time that the MOA was signed that Mr Mlambo
had not given his approval — at that time?

MR NTSHEPE: | was not aware of that.

ADV KENNEDY SC: You were not aware — | understand

that. But now you — you then become aware because you
are asked to override Mr Mlambo’s refusal.

You are aware by way of this memorandum of 29th
October 2015 so that is more than five months since the
MOA had already been signed. You are aware now as
Group CEO that people in the organisation had signed a
MOA without following the procurement policy provisions
specifically requiring Mr Mlambo to give his approval. And
now what she is trying to do Mr Malahlela instructed by her
DLS board is to get Mr Mlambo retrospectively to authorise
the deviation. Is that correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Yes.

MR NTSHEPE: With due respect can | continue SC?

ADV KENNEDY SC: Sorry.

MR NTSHEPE: With due respect Chair five months after
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the MOA has been signed the Group Chief — the Group
Chief Procurement is not aware there is tardiness
somewhere there.

ADV KENNEDY SC: The is what — tardiness somewhere

did you say? What did you say | did not hear you.

MR NTSHEPE: Tardiness. In other words there is neglect

of responsibility.

ADV KENNEDY SC: Yes.

MR NTSHEPE: After five months that has — it has been

signed.

ADV KENNEDY SC: And you ...

MR NTSHEPE: And Ms Malahlela was responsible for the

Supply Chain in the division. Whereas his boss is not
aware of that. Five months to me that is tardiness, there is
neglect of responsibilities.

ADV KENNEDY SC: Yes. There is a neglect of

responsibility.

MR NTSHEPE: Yes.

ADV KENNEDY SC: Do you — are you ..

CHAIRPERSON: On whose part..

ADV KENNEDY SC: Sorry Chair.

CHAIRPERSON: On whose part?

MR NTSHEPE: Both Mr — especially Ms Malahlela because

if she knew that the — because she is the one who is

writing that the MOA has been signed. She should have
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informed the head - there was group meetings of the
Supply Chain at Denel like there were group meetings of
the business development. Ms Malahlela should have
made sure five months that his boss is not aware. | do not
know what they were discussing then in the group Supply
Chain meetings.

CHAIRPERSON: Ms Kennedy — Mr Kennedy.

ADV KENNEDY SC: Thank you Chair. Is it not a bit unfair

of you to be pointing the finger of blame at Ms Malahlela.
She has already given evidence to this commission in
public on TV that she in fact specifically recommended to
her board at DLS and her EXCO that there were breaches
of the procurement policy and it should not go ahead. And
in fact as | pointed out to you her evidence has been that
she specifically used the words for example

“I hereby request permission to implement

the EXCO decision”

Because she disagreed with that decision. Is it not
a bit unfair to blame the person who was in fact strongly
recommending to management that they should not sign
the MOA; that it was signed without the necessary approval
being obtained.; that it was signed without the necessary
approval being obtained.

MR NTSHEPE: Chair honourable SC asked me if Mr

Mlambo was — was he aware of that the MOA was signed

Page 21 of 404



10

20

11 NOVEMBER 2020 — DAY 304

five months thereafter in October meaning that it was
signed five months before October; the MOA. And he was
not aware of that.

ADV KENNEDY SC: So are you blaming not Ms Malahlela

and you now blaming Mr Mlambo

MR NTSHEPE: No | am not blaming Mr Mlambo.

ADV KENNEDY SC: Or are you blaming both?

MR NTSHEPE: Sorry SC.

CHAIRPERSON: Yes. Ja let us give Mr Ntshepe a chance

to answer.

MR NTSHEPE: | am not blaming Mr Mlambo | am saying

there is a relegation of responsibility here whereas there
were individuals who holding meetings almost every two
weeks | remember in the Group Supply Chain in the — at
head office and this matter should have been discussed
there. And | am acting only and only on the document that
is laid before me.

ADV KENNEDY SC: .Yes. Yes.

CHAIRPERSON: No, do you remember Mr Kennedy

whether Ms Malahlela indicated whether how she became
aware that the MOU or MOA had been signed. | know that
with regard to Mr Mlambo, one got the impression that there
was an attempt to ensure that this did not get to his attention
or something. One got that impression. | do not know

whether you got the same impression.
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MR NTSHEPE: Yes.

CHAIRPERSON: Now | do not know, | cannot remember

Ms Malahlela’s evidence as to when she would have become
aware of the fact that the MOA or the MOU in May had been
signed.

ADV KENNEDY SC: Yes, as | recall the evidence, she was

resisting the signature from the outset of the process and
was then aware that she was being overridden. So it was
not as if she find out only after the event.

CHAIRPERSON: Yes.

ADV KENNEDY SC: Whereas Mr Mlambo did in fact only

...[intervenes]

CHAIRPERSON: Yes.

ADV_KENNEDY SC. He was only asked for this approval

five months after the MOA had been signed already.

CHAIRPERSON: Ja. Ja-no, that is fine. Well, one of the

questions which | think Mr Kennedy had asked at some stage
Mr Ntshepe which | would like you to deal with because | am
not sure that you have dealt with it properly is.

| understood Mr Kennedy to want to find out what your
attitude was when you became aware that Mr Mlambo’s
approval had not been obtained before the MOA was signed.

When you discovered this, that which at the latest, |
guess, would have been when you signed the approval when

he had refused.
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In other words, when you realised that there had been
no compliance with policy, what was your attitude to that?

MR NTSHEPE: My attitude Chair was that, because of the

nature of the request, there was an urgency to go ahead and
that is why | wrote approved. So my attitude was that |
supported the memo.

CHAIRPERSON: Well, | want you to distinguish between

two things because | want to make sure | understand your
attitude in regard to each one of them correctly.

That is the request which was then before you in
October 2015 after Mr Mlambo said that he needed certain
requirements to be — he needed to be satisfied about certain
requirements before he could approve and you approved.
Now, that is one thing. That is your attitude to that request.

MR NTSHEPE: Yes.

CHAIRPERSON: And one of the things you have said is,

because of urgency, you thought approval should be given.
Okay, that is one thing.

MR NTSHEPE: Correct.

CHAIRPERSON: But the other one is, you become aware

that there has been a breach of policy sometime back when
the MOA was signed without his approval. His approval has
been sought after but it should have been sought before.

So what was your attitude to the fact that there had been

a breach of policy by those who signed that MOA without
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first obtaining the approval?

MR NTSHEPE: In my understanding Chair. The Group CEO

applied his mind when he signed the MOA. In his mind, |
trust and believe that he would not have breached any policy
at that point in time. | trusted him. Otherwise, why would he
want to breach a policy purposely?

CHAIRPERSON: So is your answer that when you heard —

when this came to your attention, your view was that either
Mr Mlambo... Well, | guess you could not say Mr Mlambo’s
approval had been obtained. So | guess you would have
said there must have been good reasons for the MOA to be
signed without his approval. Is that what you thought?

MR NTSHEPE: [No audible reply]

CHAIRPERSON: Is that what you thought?

MR NTSHEPE: Correct.

CHAIRPERSON: But you did not check whether there were

actually good reasons? You took the view that the person
who was Group CEO at the time, approved and you left it at
that?

MR NTSHEPE: The representative for Group Supply Chain

as it reported to the former or the erstwhile Chief Financial
Officer, in my mind, that represented the whole function of
that organisation and he signed it. So | had no doubt — | had
no reason to believe that there was a breach of policy.

CHAIRPERSON: Mr Kennedy.
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ADV KENNEDY SC: Thank you, Chair. Mr Ntshepe, but you

did have good reason. You may not have had reason at the
time that Mr Saloojee signed it originally to believe that
there was a breach of the policy but here there was an
attempt being made by DLS to cure what had already been
identified as having been a breach in the policy.

So the mere fact that you thought Mr Saloojee would not
have signed unless — at least where he knowingly was aware
that the policy had breached. That must have fallen away.

You had been alerted now as his successor to the fact
that something had been signed by your predecessor in
circumstances where the necessarily approval had not been
obtained.

So | am suggesting to you. It may not be appropriate for
you to say: Well, because Mr Saloojee signed, therefore, |
assumed everything was in order.

You now knew, surely, that everything was not in order
specifically this provisions of the process had not been
complied with. Was it not your duty as Group Chief
Executive to take corrective action?

MR NTSHEPE: Honourable SC, | am — cannot be hundred

percent certain that mister — erstwhile Mr CEO, Mr Saloojee,
would not have signed this motivation, number one. So |
cannot attest to it ...[intervenes]

ADV KENNEDY SC: No, but sorry Mr Ntshepe, | think we
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are at cross purposes. | am not talking about Mr Saloojee
singing this motivation because this motivation was
submitted when you were Group CEO, not when Mr Saloojee
was.

| am simply saying this. You are now faced when you
signed to approve this motivation. You were aware that the
MOA had previously been signed ...[intervenes]

MR NTSHEPE: Correct.

ADV KENNEDY SC: ...in  circumstances where the

necessary approval under the procurement policy had not
been obtained. You were aware of that. Mr Saloojee may or
may not have been aware of that but you were aware of that.

There is a problem that the memorandum is asking: Can
we fix it by way of approval where there has been a breach
of the procurement policy?

Mr Mlambo said: Well, maybe but | need to be satisfied
there is a good business reason before | give my approval.
And you overruled him. Not so?

CHAIRPERSON: Maybe... Can | put it this way? | think

what Mr Kennedy is saying to you is. You have said to me in
answer to a question | had put to you that you would have
thought that there would have been no breach of policy
...[intervenes]

MR NTSHEPE: Correct.

CHAIRPERSON: ...because ...[intervenes]
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MR NTSHEPE: Correct, Chair.

CHAIRPERSON: ... Mr Saloojee, as far as you are

concerned, you did not think he would approve if there had
been a breach of policy.

MR NTSHEPE: Correct, Chair.

CHAIRPERSON: Which might mean, as far as you are

concerned, either there was no breach of policy or if there
was a breach, it was a breach — there were good reasons for
him to approve.

So what Mr Kennedy is putting to you now, effectively, is
to say. But Mr Ntshepe, you could not have thought along
those lines when you had to make a decision on this memo.

Because the facts which emerged from the memo, were
that no approval — Mr Mlambo’s approval had not been
obtained. That is number one.

Number two. Those concerned were now bringing to you
the fact that there had been no approval. And they are not
saying Mr Saloojee signed because here were the grounds
that justified him to approve.

They were simply saying, in effect, no approval was
obtained from Mr Mlambo but we think it should be obtained
now. That is what | think Mr Kennedy is saying to you. So
you could not have thought along the lines that you say you
thought.

MR NTSHEPE: Correct. Correct, Chair.
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CHAIRPERSON: You accept that?

MR NTSHEPE: Yes, | accept.

CHAIRPERSON: Yes.

MR NTSHEPE: Yes.

CHAIRPERSON: Okay. So Mr Kennedy, you want to take it

from there?

ADV KENNEDY SC: Yes, thank you Chair. | would like to

explore the issue of urgency a bit more. The memorandum
just refers to urgency but it does not say what the reasons
for urgency were, correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: H'm. | see. Do you know how long it

might have taken for an answer to be provided to
Mr Mlambo?

MR NTSHEPE: [No audible reply]

ADV KENNEDY SC: Because if you look at page 852. He

is not saying: | will never approve this. He is saying that
DVS and LMT must submit proof that they cannot meet the
requirements. He also says: Prior to the contract being
awarded. Of course, it had already been awarded. But do
you know how long it would have taken?

MR NTSHEPE: In my view SC, it could not have taken a

day or two.

ADV KENNEDY SC: Even more than a day or two?

MR NTSHEPE: [No audible reply]
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ADV KENNEDY SC: And yet that was not done. Nobody

came back to Mr Mlambo to say: Well, actually Mr Mlambo,
DVS was saying X, Y, Z. They are not able to do it. And
LMT are saying X, Y, Z. They are also are not able to do it.
That was not done even that could have taken no more than
a day or two. You are aware of that?

MR NTSHEPE: | am not aware of that but you are informing

me right now, SC. | am aware of it now.

ADV KENNEDY SC: You cannot dispute it, correct?

MR NTSHEPE: Sorry, | missed that?

ADV KENNEDY SC: Can you dispute it or not?

MR NTSHEPE: | am not disputing it.

ADV KENNEDY SC: You are not disputing it?

MR NTSHEPE: [No audible reply]

ADV KENNEDY SC: Thank you. And is it correct that

nobody came to you to say: Well, actually Mr Mlambo — the
answer to Mr Mlambo’s questions are the following: Nobody
came back to you. Is that right?

MR NTSHEPE: | think the individual — | do not remember —

the individual who brought this to me, because it was not
directed to me, would have pointed out that Mr Mlambo did
not sign this thing.

ADV KENNEDY SC: Yes.

MR NTSHEPE: And when | read it, this is what | read and |

asked him why did he sign this thing. The answer | got was
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that he is delaying the process. And ...[intervenes]

CHAIRPERSON: Well... Ja, probably, that is what you were

told and maybe you also bought into that. But you have said
that checking these requirements that Mr Mlambo wanted to
be checked could not have taken more than a day or two.

MR NTSHEPE: Correct, Chair.

CHAIRPERSON: So the challenge, therefore, is, why could

you not say: Look at whether the requirements that
Mr Mlambo is asking to be checked and go back to him.
Because as Mr Kennedy says, he had not said he will never
grant the approval.

He just wants to be satisfied that the requirements of the
policy are met before he can approve. So if it was somebody
that could not take a day or two, what is it that was so urgent
that you had to approve it yourself.

Rather than say: But Mr Mlambo is following policy.
You people must respond. Check these requirements and
respond to him. Let him make a decision after that because
it is not something that is going to take a month. It is just a
day or two and then he can make up his mind. Maybe he will
approve, maybe he will not but he has raised certain issues.
Attend to them. Why did you not say that?

MR NTSHEPE: Chair, the individual who brought this

memorandum to me, | believed he brought it in good faith.

CHAIRPERSON: | am sorry. You say you believe...?
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MR NTSHEPE: He brought the memorandum to me in good

faith because he wanted the expedition of the work. And |
believed what he told me.

CHAIRPERSON: Yes.

MR NTSHEPE: | did not doubt because | believed what he

said and | trusted his views. And | then acted appropriately
as | deemed fit.

CHAIRPERSON: But he — is what he has told you that

Mr Mlambo was delaying the process.

MR NTSHEPE: Correct.

CHAIRPERSON: Yes, but then your answer — why was your

answer not this? Mr Mlambo, seeks to ensure that the policy
of the company is complied with. It is not going to take long
to check whether this requirements are met. It is a day or
two. You go and attend to that. Go back to him on those
requirements. Come back to me only after he has looked at
your response and if he still says no... Why did you not do
that?

MR NTSHEPE: | did not do that as | — | will repeat again

Chair. That | believed that DVS and LMT, the individual who
brought this to me is aware that DVS and LMT might not
necessarily or does not have a capability and capacity to this
specialised requirement for the T-file(?).

And therefore, he brought it straight to me because he

realised if we do not do it now, we might never do it or it
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might take a long time ...[indistinct] ...[intervenes]

CHAIRPERSON: But Mr Ntshepe, the heavens were not

going to fall if in two days’ time they went back to
Mr Mlambo.

MR NTSHEPE: Correct, Chair.

CHAIRPERSON: Yes.

MR NTSHEPE: Correct.

CHAIRPERSON: So you are the acting Group CEO. You

are supposed to, among other things, make sure that the
policies of the company are followed.

MR NTSHEPE: Correct, Chair.

CHAIRPERSON: Here is a functionary or somebody who

holds a particular position in the company and his duty
includes enforcing this policy and he is not saying: | am
refusing. He says: | want to make sure that the policy is
complied with before | make up my mind.

And in your own version, it is not going to take long to
satisfy him one way or another. Do you not agree that your
approach — your response should have been: No, no, no,
no. Mr Mlambo is raising legitimate issues here. This thing
of saying he is delaying, | am not buying it. He is raising
legitimate issues here.

The policy of the company requires that he must satisfy
himself about this. Deal with this. Go back to him. Only

after he has made a decision, after he have gone back with
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this, can you come back to me. Do you not accept that that
is how you should have handled it?

MR NTSHEPE: On hindsight, Chair. As you are pointing it

out to me now. Yes, | should have done that.

CHAIRPERSON: Yes, okay alright. Mr Kennedy.

ADV KENNEDY SC: Sorry, Chair. May | just check

something with my colleague?

CHAIRPERSON: Ja, okay. Okay.

ADV KENNEDY SC: You see, the memo starts on page 6...

Oh, sorry 824, the first paragraph or first two. Previous
situation, as which as you pointed out, relates to the TS
Demo Model which was prior to this particular single source
contract, correct?

MR NTSHEPE: Yes. T5.

ADV KENNEDY SC: | am sorry?

MR NTSHEPE: T5.

ADV KENNEDY SC: T5. | beg your pardon.

MR NTSHEPE: Yes.

ADV KENNEDY SC: Yes. But that is correct, is it not?

MR NTSHEPE: Correct.

ADV_KENNEDY SC.: That was a previous contract. And

Ms Mahlalela is pointing out to the Group Supply Chain
Executive to whom it is addressed, that he had previously in
relation to that contract had given instruction that DLS must

first explore whether and to what extent DVS and LMT could
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be used to do that.

And it was precisely because of the same provision. So
she effectively was saying in this memo: We are aware - (at
her level). We are aware that you, Group Supply Chain
Executive, previously required the DLS to make sure whether
we could do it in-house.

That has not been done for the contract for the single
source supplier. She has taken it to her executive to DLS to
say: We have got on the one hand a violation of this policy.
On the other hand, we have the fact that the MOA has been
signed in violation of the policy. We have this problem.

And she was recommending to DLS Management: You
are going to have to scrap this contract and start the process
to do it, to do it in compliance with the policy. But her DLS
Management overruled her.

And so, she was now saying to Mr Mlambo: My board,
my executive at DLS are now asking you if you will
retrospectively approve it.

So did this not ring alarm bells in your mind to know that
there was in fact a violation of the policy that you were now
being asked to approve? Sorry, not you Mr Mlambo was
being asked to approve.

MR NTSHEPE: In terms of what is written here, there is a

violation of the policy.

ADV KENNEDY SC: Sorry? The what?
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MR NTSHEPE: There is a violation.

ADV KENNEDY SC: There is a violation.

MR NTSHEPE: Yes.

ADV KENNEDY SC: So ...[intervenes]

MR NTSHEPE: However ...[intervenes]

ADV KENNEDY SC: Yes?

MR NTSHEPE: Canl...?

ADV KENNEDY SC: Sorry, yes.

MR NTSHEPE.: Ms Mahlalela was part of Exco. She was

not outside of Exco. She was part of Exco herself.

ADV KENNEDY SC: But she has given her evidence that

she was overruled by the rest of Exco. Are you saying that
she should be blamed?

MR NTSHEPE: No, | am saying she was part of Exco. She

was part of the decision. | cannot say if we make South
Africa a decision. Then | am saying, |, individually refused
...[intervenes]

ADV KENNEDY SC: Sorry. When she answered my

question. We know that she was part of Exco. We know that
Exco decided by a majority view ...[intervenes]

MR NTSHEPE: Yes.

ADV _KENNEDY SC: ...that Mr Mlambo should be asked to
give approval. Not... It is addressed to Mr Mlambo, not to
you.

MR NTSHEPE: Correct.
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ADV KENNEDY SC: We will getin a moment to how it came

to you. But Exco at DLS accepted as the evidence go and
the minutes reflected, accepted that there was a violation of
the policy but said: Well, if there is a violation of the policy,
it can be ignored effectively because the MOA has already
been signed.

So if it was done unlawfully, we are now stuck with it and
we may face litigation from VR Laser if we cancel it. So it is
then sent to Mr Mlambo against Ms Mahlalela’s views.

Is it fair to suggest that she should be blamed because
she sat in the same Exco meeting that took that decision
when she was a minority view that strenuously resisted it?

MR NTSHEPE: Honourable SC, | am not saying she should

be blamed. | am stating the facts that according to me as |
see them in front of me. She says: | hereby requests
permission to implement. | am not blaming her but she is
the one who is saying: | hereby request. She does not say:
| hereby... To implement the Exco decision.

ADV KENNEDY SC: Yes.

MR NTSHEPE: Being part of Exco, | would believe that she

was implementing the Exco decision.

ADV KENNEDY SC: Yes, because ...[intervenes]

CHAIRPERSON: Well, maybe ...[intervenes]

ADV KENNEDY SC: Sorry, Chair.

CHAIRPERSON: Maybe let us put it this way Mr Ntshepe.
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Ms Mahlalela made it clear in her evidence that in the
particular Exco meeting where this issue was discussed, she
was the minority. She had a different view from the majority.

But she was instructed to write a letter to Mr Mlambo
and request permission. So when she wrote this letter, she
says: | was complying with an instruction from Exco.

And as Mr Kennedy said, | think she particularly said
that last sentence of the memo, where it says: | hereby
request permission to implement.

She deliberately put it like that because she was really
against it but she had been instructed.

MR NTSHEPE: Yes, | understand now.

CHAIRPERSON: You now understand her position?

MR NTSHEPE: Correct. Correct, Chair.

CHAIRPERSON: Ja.

MR NTSHEPE: Ja.

CHAIRPERSON: So that was her position. That is the

context in which she said she wrote the letter. Ja. You
accept that she should not take any blame for that if she was
carrying out the instruction of the majority in the Executive
Committee?

MR NTSHEPE: Chair, my honest opinion.

CHAIRPERSON: H'm?

MR NTSHEPE: | have to be honest here.

CHAIRPERSON: Yes, yes, yes.
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MR NTSHEPE: It might not be a popular opinion.

CHAIRPERSON: Ja.

MR NTSHEPE: My honest opinion. She is part of Exco.

CHAIRPERSON: Yes.

MR NTSHEPE: And whether she was instructed by Exco or

not, | am outside Exco of the division and | am seeing a
letter and she is part of Exco and she is asking for
permission to ask as an Exco decision. She does not say
there was a minority view to say that she is not agreeing
with it.

CHAIRPERSON: No, she might not be saying this here.

MR NTSHEPE: Yes.

CHAIRPERSON: But one, she said it in her evidence here.

Two, there is documentation to which Mr Kennedy might refer
you if necessary, which shows her different view in regard to
this issue.

So | am not sure what the point is that you are making
because she is saying: | was against this in the Exco
meeting and | expressed my views. The matter was
discussed. | believe that what was being done was wrong. |
believe that even the route to ask Mr Mlambo to approve was
wrong. But | was the minority.

So | am not sure what you expected her to do if she felt
what was being sought to be done by the majority was

wrong?
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MR NTSHEPE.: Chair, | would have expected her to write

something here to say that there is also a manual to use that
this should not be done. Then — because this is what | only
had in front of me.

CHAIRPERSON: Yes.

MR NTSHEPE: Yes.

CHAIRPERSON: But ...[intervenes]

MR NTSHEPE: And my understanding is that, Exco

including her ...[intervenes]

CHAIRPERSON: Yes.

MR NTSHEPE: ...had agreed.

CHAIRPERSON: Yes, but now | guess you can take it from

us who have listened to her evidence.

MR NTSHEPE: Yes.

CHAIRPERSON: And we have looked at some documents

that she had the minority view. If you accept that, then
...[intervenes]

MR NTSHEPE: | accept it.

CHAIRPERSON: ...Mr Kennedy can take it from there.

ADV KENNEDY SC: Thank you, Chair. Now you dealt

previously in your evidence with your view that you never
undermined Mr Mlambo. But now that you know the facts, at
least in relation to Ms Mahlalela, it seems that she was
undermined. She, in fact, gave evidence.

And if you watched it online, you may have seen how
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moving it was, how she was — in fact, how she came to the
point of tears before the Chairperson in these proceedings
when she was concluding her evidence and talked about how
demoralising and undermined she felt, where she was giving
advice and just being overruled.

Now, it just seems to me — | would just want to suggest
to you that perhaps it is unfortunate that your finger of blame
has been repeatedly pointed at Ms Mahlalela, despite the
points that the Chairperson has raised with you.

And we have not heard any criticism from you, | believe,
as to the colleagues who were in the majority who, in fact,
undermined Ms Mahlalela.

Does that disturb you now as the former Group Chief
Executive that this went on? Whether you knew about it at
the time, you know it now. Do you have any comment on
that?

MR NTSHEPE: In my ten year Chair at Denel, | had — it was

my priority to make sure that everybody at work has the
freedom and the ability to do their work without fear or
favour. Now | was not aware that Ms Mahlalela was being
undermined. Not that she ever came to me to say that she
was being undermined.

ADV KENNEDY SC: Yes.

MR NTSHEPE: She might have said it here but she never

told me.
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ADV KENNEDY SC: Ms Mahlalela gave evidence, not only

that she was against going out... Sorry. Giving the contract
directly to VR Laser without at least exploring whether LMT
and DVS could do it. But from the beginning, she had in fact
strongly advised her colleagues within DLS that it should be
put out to tender. She gave that advise as well and she was
ignored.

In fact, she gave evidence that she put in the
recommendation in the motivation that that is what should be
done. And Mr Teubes then changed it and he has given
evidence to similar effect. He changed it. Again, she was
undermined, according to her evidence. Does it not disturb
you that this took place?

MR NTSHEPE: ... Honourable SC, |I cannot dispute that

because | was not in those meetings.

ADV KENNEDY SC: | see. Now | want to go back to the

point. Who, in fact, brought this memorandum to you?
Because it was addressed not to you. It was addressed to
Mr Mlambo. Mr Mlambo said: Well, DVS and LMT will have
to provide proof. Which he did not receive. Nobody gave
that to him. You did not give that to him.

How did this memo come to you and how did you come
to approve it? Who as this individual that you have referred
to earlier without naming him or her?

MR NTSHEPE: If | remember Honourable SC, it was
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Mr Stephan Burger.

ADV KENNEDY SC: Mr Stephan Burger?

MR NTSHEPE: Yes.

ADV _KENNEDY SC: Yes. And did you have a discussion

about ...[intervenes]

MR NTSHEPE: Yes.

ADV KENNEDY SC: Sorry, just let me put the question

please.

MR NTSHEPE: Sorry.

ADV KENNEDY SC: Did you have a discussion with him

about Mr Mlambo’s concerns?

MR NTSHEPE: Yes.

ADV KENNEDY SC: And what was his answer?

MR NTSHEPE: His answer was that Mr Mlambo is

delaying this process.

ADV KENNEDY SC: So he criticised Mr Mlambo?

MR NTSHEPE: Yes.

ADV KENNEDY SC: But was it not Mr Mlambo’s rights and

perhaps his duty to ensure that there was compliance with
the procurement policy?

MR NTSHEPE: | do not dispute that, correct.

CHAIRPERSON: Does your — does it mean that he did not

— that is Mr Stephan Burger, he did not address Mr
Mlambo’s concerned on their merits, he just said Mr

Mlambo is delaying the process or something like that?
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MR NTSHEPE: Well, he did address the fact that DDS

and LMT in his understanding will not be able to do this
work.

CHAIRPERSON: Yes.

MR NTSHEPE: Which is required here.

CHAIRPERSON: Yes.

MR NTSHEPE: Yes because we had a discussion, it was

not just — ja.

CHAIRPERSON: Yes. Now it seems that the problem

then arose with you because once he had said that, should
you not have said to him then you must address those
requirements that Mr — those concerns of Mr Mlambo on
the merits and send him a response so that he can make a
decision, do not come to me at this stage until you have
responded to his concerns.

MR NTSHEPE: Chair, as | said, there was urgency to do

this work, number one.

CHAIRPERSON: Sorry?

MR NTSHEPE: There was urgency.

CHAIRPERSON: Yes.

MR NTSHEPE: To do and complete this work on time.

CHAIRPERSON: Yes.

MR NTSHEPE: And, number two, there were numerous

incidents, it is whereby Mr Burger and Mr Mlambo were not

agreeing on issues and especially in terms of who is
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responsible for what. Ja, because we had a federal type
organisation whereby the CEOs will be totally responsible
because they will be evaluated at the end of the year in
terms of their performance, one.

And number two, however the supervisory part will
come at group. So there was a group responsibility
whereas largely it was a divisional responsibility.

CHAIRPERSON: Butis the position not that everyone has

got their own role?

MR NTSHEPE: Correct.

CHAIRPERSON: Okay, everyone has got their own

functions and everyone must be given space to do that
which they are employed to do.

MR NTSHEPE: Correct.

CHAIRPERSON: Okay and sometimes somebody will look

at an issue and think he would have liked that issue to be
handled differently but is the responsibility of the one who
is given the function...

MR NTSHEPE: Correct.

CHAIRPERSON: ...to do it in the way that he or she is

expected to do it?

MR NTSHEPE: Correct, Chair.

CHAIRPERSON: Now the policy which was quoted in the

memo that Mr Stephan Burger came to you with makes it

clear that Mr Mlambo was the one who should approve. So
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it seems to me that your approach ought really to have
been it is Mr Mlambo’s function to ensure that we follow
policy in this regard, supply chain management policy. He
has asked for certain requirements, go back to him and
deal with what he is raising because they are legitimate
issues he is raising. It is his function to give approval, do
not come to me, go back to him, he has raised legitimate
questions, go back to him, you know? And then once he
has made a decision and you are aggrieved maybe you can
come to me but at this stage he has not made a decision to
refuse or — he simply says | want to be satisfied about this,
go back to him. You appreciate when you look at it now?

MR NTSHEPE: | hear what you are saying, yes Chair.

CHAIRPERSON: Yes. And you have said that there was

urgency but | thought you and | agreed that there was no
urgency that justified that approval be given within two
days, all that was required for Mr Mlambo’s concerns to be
addressed was a day or two. There is nothing that was
going to happen that was going to harm Denel if there was
a delay of a day or two while Mr Mlambo’s concerns were
being addressed. You accept that?

MR NTSHEPE: A reasonable man will accept that, so |

accept it.

CHAIRPERSON: Yes, yes. Because it would have been

different if you said in a day or two we had to comply with
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x and if we did not comply this is what Denel was going to
suffer. That would be different but once you accept, as |
think you do, that addressing Mr Mlambo’s concerns for
him to make a decision one way or another did not require
more than a day or two, then it seems to me there was no —
there were no grounds to rush to approve in circumstances
where, as | see it, this whole process was still within Mr
Mlambo, it had not been completed, he was still seized
with the matter, he just wanted to apply his mind and that
you should have said go back to him, let him apply his
mind, make a decision. If you are aggrieved after that then
you can come to me and then we can take it from there.

MR NTSHEPE: Correct, Chair.

CHAIRPERSON: You accept that?

MR NTSHEPE: Yes, | do.

CHAIRPERSON: Okay, Mr Kennedy?

ADV KENNEDY SC: Thank you, Chair. May | just pick up

on something you said earlier, that Mr Burger was
expressing frustration that this would take - this would
delay things and that there was also a frequent — pattern of
frequent problems between Mr Burger and Mr Mlambo, is
that right?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Yes. And that it was desirable to let

these things be dealt with at the divisional level, is that
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correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: But the trouble is, even if there was

a good business reason for it to be dealt with at divisional
level rather than head office, your own policy required —
and we have seen the provision — that it be dealt with, this
issue be decided by the group head of supply chain not the
divisional supply chain, not the divisional CEO and
effectively where Mr Mlambo was saying | cannot approve
this yet, | need certain things, that would have only taken a
day or two, instead you have Mr Burger coming along and
saying Mr Mlambo is obstructing me, it is delaying us, even
though the delay does not seem to have been really
significant, as the Chairperson has pointed out and he is
saying he always frustrating me, should you not, as a
responsible GCOE have said look, if somebody has to
approve this, it is not you, Mr Burger. If you think there is
a good business case, even if you persuade me, that is not
good enough, it should not be left to you, Mr Burger, it
should be left to Mr Mlambo because surely, Mr Ntshepe,
do you agree that you were bound, as the Group Chief
Executive of Denel by its own procurement policy, legally?

MR NTSHEPE: | was bound by all policies of Denel.

ADV KENNEDY SC: Including this, correct?

MR NTSHEPE: Correct.
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ADV_KENNEDY SC: But effectively you seem to be

saying well, because Mr Burger was complaining that Mr
Mlambo was taking too long and the project was urgent and
so forth that you should just approve it but that would
breach the policy, not so?

MR NTSHEPE: Not as you put it.

ADV KENNEDY SC: | see, so how do you put it then?

MR NTSHEPE: There is a motivation of why this should

be done by VR Laser and | believed in this motivation that
this motivation represented the true facts of what was
decided by Exco of the division and that Mr Burger said Mr
Mlambo is always delaying him or whatever, of course, as |
say, there were issues now and again between the two but
| was looking at this as an individual memorandum to be
settled so that we can be able to move the products and be
able to deliver this product.

ADV KENNEDY SC: But can | take you back to the heart

of my question and that is that however you felt that there
was a good business reason to get things moving and not
to get into a dispute with VR Laser, you have been alerted
to the fact that there is a violation of a procurement policy
which is legally binding on Denel and legally binding on
you as Group Chief Executive Officer. Now you seem to
have been persuaded by the urgency and the Chair has

already debated that with you, you seem to have been
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persuaded by Mr Burger’s complaint that Mr Mlambo was
taking too long or obstructing, you seem to have been
persuaded by Mr Burger that LMT and DVS could not do
this even though Mr Mlambo asked for a proof which was
never provided and you also seem to have been persuaded
by a concern that if you cancel the agreement or you do
not place an order under the agreement already signed
with VR Laser they could raised claims and bring litigation.
Have | summed up your attitude correctly?

MR NTSHEPE: Correct, sir.

ADV KENNEDY SC: Yes. But against all of that, even if

one assumes in your favour, that all of those were good
reasons, surely there was a very bad reason for approving
this and that was a simple point of the law. The law says
in order to award a contract you have to get the approval,
not of the CEO but the head of group supply chain to find a
business reason and you were aware here that that was not
complied with. You seem to have gone in with your eyes
open into approving something that could not be approved
under the policy.

MR NTSHEPE: | was aware of the policy, | was aware that

there is deviation from the policy. | was aware that there
is a motivation to deviate from the policy.

ADV KENNEDY SC: Yes.

MR NTSHEPE: | was not aware there is a minority view to

Page 50 of 404



10

20

11 NOVEMBER 2020 — DAY 304

say that Ms Malahlela is not agreeing with this and
...[Iintervenes]

ADV KENNEDY SC: Mr Ntshepe, | am sorry to interrupt

you. You are referring to various issues that you have
already dealt with. | understand your evidence, you were
not aware of Ms Malahlela. | understand that you believed
there was a good motivation. | understand all of that but
my point is, let us accept all of those as being sensible
reasons that were concern that gave you concern. Let us
assume in your favour all of that. Did you not have one
serious problem? However strong the other reasons might
be, there was a legal obstacle, you could not approve this
because the procurement policy, it is a legal — legally
binding measure, bound you. That is the simple question.

MR NTSHEPE: With due respect, Chair, | would like to

differ. | believe that | had the authority to approve this.

ADV KENNEDY SC: Where did you get that authority

from?

MR NTSHEPE: As being the Group CEO, Acting Group

CEO.

ADV KENNEDY SC: Group CEO?

MR NTSHEPE: Acting Group CEO.

ADV KENNEDY SC: Acting Group CEO?

MR NTSHEPE: Yes.

ADV KENNEDY SC: Yes but as Acting ...[intervenes]
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CHAIRPERSON: Maybe let us put it this way because |

was about to ask you this question. Do you know whether
the policy - that the policy had a provision as to what
should happen if somebody is aggrieved by Mr Mlambo’s
decision not to approve?

MR NTSHEPE: | would not know all the policies, it has

been a long time now.

CHAIRPERSON: Ja, no, no, no, ja, ja.

MR NTSHEPE: Yes. And you could talk to HR, | believe,

you could also talk to Mr Mlambo to say | am not happy
with the way you have handled this matter. | mean, for me
that would be the logical things to do.

CHAIRPERSON: You see, it is very important or it would

have been very important for you as Group CEO generally
or at least before you approved this, it would have been
important for you to establish whether there is a provision
in the policy which says what should happen if somebody is
aggrieved by a decision taken by Mr Mlambo. Does it say
they may appeal to the Group CEO or does it not say
because when policies or rules in any organisation are
prepared, those who prepared them make decisions for
reasons that they regard as good as to why certain
decisions must be - or the responsibility for certain
decisions must be given to certain specific people and not

to so and so and why there should be an appeal or should
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not be an appeal and, if there is an appeal, to whom that
appeal should lie. They exercise their judgment, you see?
They might say, you know, in regard to this matters, these
types of matters, the decision of the person occupying Mr
Mlambo’s position is the decision ...[intervenes]

MR NTSHEPE: Correct, correct.

CHAIRPERSON: Because he will be having certain

expertise that even the Group CEO might not have. So he
is the one who must make this decision and somebody else
might like it or not like it but that is how the framers of the
policy have decided and in that case, nobody can pick and
choose when they do not like decisions, just like the Group
CEO. As the Group CEO, you had power to make certain
decisions. There would have been many people under you
who might not have liked some of your decisions but the
fact that they do not like them did not mean that they could
disregard them or that they could do as they pleased.
Everybody is bound by the rules and policies of the
organisation, that includes the Group CEO.

MR NTSHEPE: Correct.

CHAIRPERSON: If the policy says the responsibility for

this decision lies with so and so, the Group CEO must
respect that, that those who drafted the policy wanted it
that way and if they wanted it differently they would have

put it different. You understand that? And if the Group
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CEO and other functionaries might start to say well, | am
going to disregard policy when | feel like, that is a recipe
for ...[intervenes]

MR NTSHEPE: Disaster.

CHAIRPERSON: Disaster. You see?

MR NTSHEPE: Correct.

CHAIRPERSON: It instils a wrong culture, people start

not respecting policies of the organisation, they start not
respecting the rules and so on and the Group CEO must be
exemplary in this regard. You understand that?

MR NTSHEPE: Correct.

CHAIRPERSON: Yes but you say that you are not aware

that there was any provision which dealt with — in the
policy which dealt with what should happen if you are not
happy with — if somebody was not happy with Mr Mlambo’s
decision on these matters.

MR NTSHEPE: No, | was not aware.

CHAIRPERSON: You were not aware.

MR NTSHEPE: Correct.

CHAIRPERSON: Okay. Mr Kennedy?

ADV KENNEDY SC: Thank you, Chair. In fact we have

had regard to the supply chain management policy of Denel
as well as — at both group and divisional level as well as
the National Treasury regulations and the PFMA. We are

not aware of any provision that actually says that if
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somebody like Mr Burger is unhappy with a decision of
somebody like Mr Mlambo they can go to the Group CEO or
Acting Group CEO and ask him to overrule the supply chain
executive in relation to this. You are not aware of such a
provision either?

MR NTSHEPE: No, | am not aware.

ADV_ KENNEDY SC: What we are also aware of, Mr

Ntshepe, | know you may have had a fair bit to do with
legal issues but you are not a trained lawyer, correct?

MR NTSHEPE: No, | am not.

ADV KENNEDY SC: So it may be unfair for you to have

this put to you but | just want to put it on the record that in
fact there is provision in the PFMA that allows a deviation
from a supply chain management policy to be authorised.
It does not say it can be authorised by the Chairperson or
the Group CEO of the entity, it can be — a deviation can be
authorised in appropriate circumstances by National
Treasury. Now were you saw of that ...[intervenes]

MR NTSHEPE: No, | am not aware of it.

ADV KENNEDY SC: And are you aware with any attempt

made by Denel, by you or anybody else to approach
National Treasury to approve this deviation from vyour
procurement policy?

MR NTSHEPE: |In particular this deviation, | am not aware

of it.
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ADV KENNEDY SC: Right, thank you.

CHAIRPERSON: | am sorry, Mr Kennedy. With this

discussion that has taken place, do you accept now that
your decision to approve this in circumstances where the
policy said it was Mr Mlambo who had the power to
approve, number one. Number two, in circumstances
where he was still seized with the matter, he had not made
a decision yet. You accept that your decision then to go
ahead and approve was in breach of the company policy
because the company policy gave that responsibility to him
and he was still applying his mind.

MR NTSHEPE: Chair, | cannot totally agree with what you

are saying. | am saying that with the facts before me, the
decision for me to approve was based on what | saw and
what the discussion | had with Mr Burger.

CHAIRPERSON: Yes but remember that what | am putting

to you is not whether your decision was justified or not or
was correct or not, but it is whether it was in breach of the
policy and | am suggesting to you that this discussion that
we have had reveals that there is nothing in the policy and
you were not aware of anything in the policy that allowed
you to override — actually | do not even know if it is correct
to say it override Mr Mlambo because he had not made a
decision yet but there seems to have been nothing in the

policy to allow you not to wait for Mr Mlambo to make a
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decision whether he was approving or not.

MR NTSHEPE: Correct, Chair, | hear what you say.

CHAIRPERSON: You accept that ...[intervenes]

MR NTSHEPE: Yes, | do.

CHAIRPERSON: ...that was in breach of the policy?

Approving it where the policy says Mr Mlambo is the one
who has the responsibility to approve and in circumstances
where he was still seized with that matter.

MR NTSHEPE: It is a bit confusing for me, Chair, | have

to be honest to say whether ...[intervenes]

CHAIRPERSON: Yes, yes, but it is important that you

should understand.

MR NTSHEPE: Yes, yes, yes.

CHAIRPERSON: | do not want you to say you agree when

you do not agree.

MR NTSHEPE: Yes.

CHAIRPERSON: | want you to only say you agree if

honestly that is what you...

MR NTSHEPE: Yes.

CHAIRPERSON: But because, you see, if the law says

this decision must be taken by Mr Mpshe and while Mr
Mpshe is busy with matter, applying his mind, where do |
get the licence to usurp this responsibility for him and
exercise this responsibly myself unless the policy does say

under the following circumstances | can intervene while he
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has not finished, you see?

MR NTSHEPE: | hear what you are saying, Chair.

CHAIRPERSON: Yes, in this case it seems to me that Mr

Mlambo was still seized with this request for him to
approve. He had raised certain issues because he wanted
to satisfy himself that everything should go according to
the policy. Mr Stephan Burger comes to you and
effectively asks you to carry out a responsibility that is Mr
Mlambo’s responsibilities in circumstances where Mr
Mlambo has not said | am not approving, he said | just
want to be satisfied about one and two. So | am seeking to
get your concession that you accept that in that situation
your decision to approve in those circumstances cannot be
said to be in compliance with the policy and was in breach
of the policy.

MR NTSHEPE: |If you put it that way, Chair.

CHAIRPERSON: Yes. On reflection after this discussion.

MR NTSHEPE: | will concede.

CHAIRPERSON: Yes, yes, okay, alright. Mr Kennedy?

ADV KENNEDY SC: Thank you, Chair. May | just ask

one question that relates to the operational issues you
referred to of the difficulty between Mr Burger and Mr
Mlambo and Mr Burger’s frustration and the feeling that
maybe this should be dealt with at divisional level. You

agree that if there was a good reason to take the group
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head of supply chain out of the requirements for approval,
that could have been done by way of approaching the
board to change the delegations of authority and the
procurement policy, not so?

MR NTSHEPE: Correct. In fact | think this new policy,

this was a new policy because the structure of the
organisation changed from a totally federal to a semi-
federal organisation and this was a fairly new policy.

ADV KENNEDY SC: So ...[intervenes]

MR NTSHEPE: Was a fairly new policy.

ADV KENNEDY SC: So this was a fairly new policy which

had given the right and the power to Mr Mlambo to decide
this issue, correct?

MR NTSHEPE: Yes.

ADV KENNEDY SC: Yes.

MR NTSHEPE: Correct.

ADV KENNEDY SC: If you felt that that policy was not a

good one, the newish policy was not a good one because it
should rather be left to the division, surely the way to do it
would not be to violate the policy but to go back to
whoever prepared it and approved it. We know that the
board approved these policies to go and persuade the
board, not so?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Okay.
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CHAIRPERSON: And you could even actually say the

policy should be amended to give you the power to
override Mr Mlambo’s decision or to intervene if he is
delaying in making a decision but that would have to be
within — that would have to be part of the policy because
then if it is part of the policy and you do that, you would be
acting in accordance with the policy. But when you do that
when the policy does not say that, you act in breach of the
policy. You understand that?

MR NTSHEPE: Correct.

CHAIRPERSON: Yes, okay. | think we must take the tea

break, Mr Kennedy.

ADV KENNEDY SC: As you please, Chair.

CHAIRPERSON: We have gone past — why past quarter

past. We will take the tea break now - or were you keen
to ask one or two questions before we take the break?

ADV KENNEDY SC: | am happy to take it now, Chair.

CHAIRPERSON: Ja. Okay, let us take a tea break now

and we will resume at quarter to eleven.

ADV KENNEDY SC: Thank you, Chair.

CHAIRPERSON: Or no, | am sorry. No, | am getting

confused because we started early. | thought it was
quarter past eleven.

ADV KENNEDY SC: No, no.

CHAIRPERSON: But because we started at nine...
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ADV KENNEDY SC: Yes, it is almost half past ten.

CHAIRPERSON: It is only half past ten. No, we can

continue, | am sorry.

ADV KENNEDY SC: Thank you, Chair.

CHAIRPERSON: Ja, maybe we should decide when we

will take the tea break, whether we will take it normal time
or...

ADV KENNEDY SC: | expected — but it depends on how

many question | will put to the witness and how long he
takes.

CHAIRPERSON: Ja.

ADV KENNEDY SC: But | would expect that we will

probably finish his evidence in the next half an hour.

CHAIRPERSON: Oh, okay, then — which will be eleven

o’clock, then maybe we can take it then.

ADV KENNEDY SC: Yes but perhaps we can review it at

that stage.

CHAIRPERSON: Ja, okay, alright. Let us continue.

ADV KENNEDY SC: Thank you, Chair. | would like to

deal with one final aspect, | believe, in relation to this
issue of the single source — single supplier contract that
was awarded to VR Laser. You have confirmed that one of
the reasons that persuaded you to give this approval
despite the requirements of the procurement policy was

that the agreement with the MOA had already been signed
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with VR Laser and there was concern that if you then said
well, we are not going to place an order with you now
because there has not been compliance that they could -
that could result in VR Laser bringing claims against you
and possible legal cases, is that right?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Now there are two points | want to

explore with you on that. That could have been avoided if
within the next day or two a proper business case had
been put to Mr Mlambo to get his approval, not so?

MR NTSHEPE: Correct, itis not a long time.

ADV KENNEDY SC: If he had given that approval. If he

had not then you would have still faced a problem, not so?

MR NTSHEPE: Correct.

ADV _KENNEDY SC: Yes. The other point is this, that |

can understand you would be concerned that VR Laser
might take you to court if you did not honour the MOA but
were you not aware of the possibility, the danger that if you
did approve this and you implemented the MOA where
officials such as Mr Mlambo had said this provision of the
procurement policy had been violated, were you not aware
that the Auditor-General, for example, might query how this
contract had been signed in breach of the procurement
policy? Or some other entity, maybe a competitor, might

have taken you to court and were you not aware that there
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was a risk that because there was this violation of the
procurement policy and Ms Malahlela has identified a
whole lot of others, as did Mr Mlambo, that you would then
vulnerable to having the contract set aside?

MR NTSHEPE: Chair, | trust, my belied was that every

year we have internal auditors who go through all these
matters, this matter was never, ever brought to me in that
year of — end of the financial year as a matter that need to
be investigated. So | believed that there was no need for
condonation or the Auditor General would have questioned
our financials, and | trusted the judgment of the Auditor
General.

ADV KENNEDY SC: Do you know whether the Auditor

General was aware of this conflict, this violation of the
Procurement Policy?

MR NTSHEPE: | am not aware of it.

ADV KENNEDY SC: Yes. You seem to be suggesting Mr

Ntshepe, but correct me if | am wrong, but you seem to be
suggesting well we got away with it, they had not picked it
so let us carry on with the problem.

MR NTSHEPE: No, | — it is not correct SC what | am

saying is there is a fair assessment of our performance
every year by external auditors. | am not — if there was
any problems, there were problems that were picked up

especially in like irregular expenditure that we picked up
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and this matter was never brought up to say that it is a
problem so | am not suggesting anything that we got away
with it.

CHAIRPERSON: But you see that is what concerns Mr

Kennedy. He is saying he is not talking about what
happened months later he is saying at the time of giving
approval bearing in mind that Mr Mlambo was saying
certain requirements should be dealt with first. Were you
not concerned that if you approved that this is something
that could be picked up later by the Auditor General to say
that there was a violation of policy because then it would
come back to you to say you approved how did you
approve something that was in violation of policy that is
what he is asking. Were you not concerned about that?

MR NTSHEPE: In my honest opinion Chair | was not

concerned because | believed it was correct.

CHAIRPERSON: But now when you look back do you

accept that you should have been concerned?

MR NTSHEPE: Yes.

CHAIRPERSON: Yes, okay alright Mr Kennedy.

ADV KENNEDY SC: Alright thank you Chair. Does this

not illustrate the importance for a GCEO like yourself to
actually be taking seriously the concerns of your
colleagues such as Mr Mlambo when they are raising

issues like this to investigate them properly and not simply
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go along with what Mr Burger told you?

MR NTSHEPE: Chair | have always taken the concerns of

the people | worked with at Denel very seriously and this
matter in my judgment at that point in time was an urgent
matter | am as you said | cannot be able to expatiate more
than that and start speculating that | was not taking them
seriously | took him very, very seriously that is why he
worked there.

ADV _KENNEDY SC: Chair with your leave may we then

move on from this topic to the next issue that is dealt with
in Mr Ntshepe’s affidavit and that is the single source
agreement between DVS as opposed to DLS and VR Laser.
You deal with that Mr Ntshepe at page 517 of your
affidavit. Sorry you can put away File 1.

MR NTSHEPE: Okay.

ADV KENNEDY SC: | should have told you put away File

1 if you would and then Chair we are going back to File 8.

MR NTSHEPE: 5177

ADV KENNEDY SC: 517 yes.

MR NTSHEPE: Yes.

ADV _KENNEDY SC: Now you were asked questions by

the investigators that gave rise to these answers, correct?

MR NTSHEPE: | missed that pardon me SC.

ADV KENNEDY SC: The investigators asked you certain

questions about how it came about that you approved the
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section for single supplier contract from DVS we have
moved away from DLS.

MR NTSHEPE: Correct.

ADV KENNEDY SC: And there has been evidence from

other witnesses to the effect that you gave an instruction
particularly to Mr Steyn and Mr Wessels that they negotiate
with Mr Van der Merwe to secure this contract, correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Yes, in fact at page 517, 4.1 you say:

“There is nothing unlawful about my instruction that

Mr Johan Steyn and Mr Jan Wessels negotiate with

Mr Peter Van der Merwe because we had already

signed a single source agreement with VR Laser.”
Now that single source agreement had already been signed
was the one that you had approved for VR Laser to be a
single supply at DLS, correct?

MR NTSHEPE: | was a witness, correct.

ADV KENNEDY SC: Yes, were a witness to that and you

then approved the overriding of Mr Mlambo’s concern about
the policy that we have just dealt with, correct?

MR NTSHEPE: Correct there were other contracts which

were signed also.

ADV KENNEDY SC: Yes, so as | understand it you do not

dispute that you gave an instruction to Mr Steyn and to Mr

Jan Wessels that they should negotiate this contract with
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VR Laser for DVS’s single supplier.

MR NTSHEPE: Correct.

ADV _KENNEDY SC: Yes, and why did it come from you

though why did this instruction come from you? This does
not appear to have been something that came from
divisional level.

MR NTSHEPE: There was a resolution from the Board

whereby the three divisions that were land based divisions
should merge as one division because basically they are
just apposed and they complement each other. One was
DLS, the other one was DDS and the other one was LMT
and the Board was expecting that in the end they should
have been cost savings and | should be able to show those
cost savings.

So when | gave the instructions to the two
gentleman was because of the resolution from the Board
saying they should come together and secondly that the
matter of service should bear fruit. There will be no point
in having three divisions come together and then you find
the costs increase. So the issue of saying that | instructed
them yes | concede and | agree that | did instruct them and
the motivation was that the Board had taken a resolution
that they should come together which | believe Chair when
| hear is that currently they have done that now.

ADV KENNEDY SC: Sorry there is currently?
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MR NTSHEPE: They have done that now at Denel.

ADV KENNEDY SC: Yes but let us turn specifically to the

instruction to appoint VR Laser as single supplier for DVS.
| understand that there was an intention to rationalise your
divisions the three divisions that you have identified
including DVS but we know that the single supplier
contract awarded to VR Laser by DLS was done without
following a tender process or a procurement process,
correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: Yes, so the fact that you had already

awarded that Denel had awarded that contract without
following a procurement process in favour of VR Laser that
surely did not entitle you to do the same thing for the DVS
single supplier without complying with procurement
processes.

MR NTSHEPE: As | have explained in my affidavit | think

it, isit2.5.5if | am not mistaken.

ADV _KENNEDY SC: Yes or perhaps just tell the Chair

what you want to say about that.

MR NTSHEPE: 2.5.

ADV KENNEDY SC: You want to refer us to page 215, two

one five did you say?

MR NTSHEPE: No page 514 and page 515.

ADV KENNEDY SC: Yes.
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MR NTSHEPE: 2.5.

ADV KENNEDY SC: Yes.

MR NTSHEPE: As | have explained that the MOA had

already been signed with DLS it is one organisation and for
me it did not make any business sense to go out and find
other suppliers whom the products still have to be qualified
because every product that the suppliers that supplied to
Denel must be qualified to meet the Denel standards and
Armscor standard and if you go out again and do a
qualification and the cost of qualification is very high. In
other cases, it surpasses more than R10million.

So now that we have an agreement with an
organisation which had already qualified its products with
Denel and also with Armscor many years ago not even
before the acquisition by Essa and we had signed a single
source agreement it made sense to me and it was logical
for me to rationalise the organisation and show cost
savings and in my understanding the cost savings came to
about R80million.

ADV _KENNEDY SC: How would those cost savings be

achieved by appointing VR Laser without a competitive
process?

MR NTSHEPE: Well cost savings in the sense that there

will be one organisation in the end there was going to be

one organisation.
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ADV KENNEDY SC: One Denel organisation?

MR NTSHEPE: One land systems organisation in Denel.

ADV KENNEDY SC: Your divisions, you three divisions

would be incorporated into one, yes.

MR NTSHEPE: Yes, therefore there is a duplication of

staff one will be a reduction in staff and number two we will
have more power to negotiate prices and be able to
squeeze prices to our suppliers to say that we are now a
bigger organisation we might, we have therefore a bigger
need and you will be getting more revenue as a supplier in
any organisation whereby you get a bigger order the price
goes down.

ADV _KENNEDY SC: Yes, | understand that but surely

those two reasons that you have just given are reasons
why it may have made sense from a business and a
financial point of view to merge the three entities of Denel.
It does not seem to me unless | have missed something
that that is a good reason why you should not allow a
competitive process assume for a moment that we accept
that if you merged your three divisions you would have
greater purchasing power.

MR NTSHEPE: Yes.

ADV KENNEDY SC: You would have more bargaining

power suppliers would give you better prices, correct?

MR NTSHEPE: Correct.
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ADV _KENNEDY SC: But that would happen also if you

went out to on a tender or a competitive procurement
process perhaps even more so. So | am not — | am
struggling to understand unless | am missing something. |
am struggling to wunderstand why merging the three
divisions is being raised as a reason why you were
deviating from procurement processes which would have
allowed a competitive process, if you would please focus
on that.

MR NTSHEPE: It is not the only chief focus as | have

indicated.

ADV KENNEDY SC: Okay what else?

MR NTSHEPE: The other focus was that we already had

an agreement...[intervene]

ADV KENNEDY SC: Yes.

MR NTSHEPE: ...a single source agreement at this point

in time within the organisation with its production and as |
have said yesterday that those products it is not just a
product it is something that protects our soldiers and if
anything happens there will be bigger problems that Denel
is experiencing therefore the goods must be of high quality
of high value quality and it takes time and what you call
evaluation to make sure that those products meets the
standard of Armscor and also of Denel.

So | would therefore believe then that with the VR
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Laser being a qualified supplier and we have a single
source there should be one agreement and we will be able
to — in fact | think they also consulted Mr Stephan Burger
on how he did his agreement, | think it is in one of the
reports | do not remember or in one of the emails it does
say that to see how they did it.

ADV KENNEDY SC: Well let us leave out of account what

Mr Burger says his still going to give evidence this week he
can speak to that himself from his own perspective, | am
asking you for your perspective. Now | have no difficulty
with your points that VR Laser was already accredited with
Armscor.

MR NTSHEPE: Yes.

ADV KENNEDY SC: But they were not the only party that

was accredited with this Armscor or was capable of being
credited by Armscor. This was not a situation for example
that there was only one single supplier of this type of
component or equipment in the world namely VR Laser, not
so?

MR NTSHEPE: No we are talking about it because we

have to grow the economy of South Africa we are a South
African company.

ADV KENNEDY SC: Okay so if you confine it to the South

African market this was not the only potential supplier, not

so?
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MR NTSHEPE: The other suppliers as far as | know | am

not an engineer they did not meet the requirements and the
standards of in particular of Denel and Denel has to meet
the standards of Armscor.

ADV _KENNEDY SC: DVS itself was manufacturing this

type of component and equipment.

MR NTSHEPE: DVS had closed its fabrication division

and | see that they are claiming that they did not they did
after the Iraq contract which was done for the Americans.
They went from a R3billion company to Iless than
R800million company within a year and one of the reasons
they had was today of — but up to today after | had made
this decision they had not made any retrenchments.

ADV KENNEDY SC: Yes, are you aware that Ms

Geldenhuys has testified in these proceedings.

MR NTSHEPE: Yes, Sir.

ADV _KENNEDY SC: And are you aware that she gave a

very, very different picture to you. She was part of the
EXCO senior management team at DVS.

MR NTSHEPE: Ms Geldenhuys | rarely interacted with

her.

ADV KENNEDY SC: Yes, | am asking you are you aware

that she gave evidence?

MR NTSHEPE: Yes, | am aware.

ADV _KENNEDY SC: And are you aware that she gave
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evidence that it made absolutely no sense from a business
point of view for this contract to be given to VR Laser
where DVS could make the items themselves.

MR NTSHEPE: | do not agree with her.

ADV KENNEDY SC: And she gave evidence that Mr Steyn

her boss who was the divisional CEO of DVS, correct?

MR NTSHEPE: Correct.

ADV_KENNEDY SC: And he also was unhappy about

exactly this and in fact recommended against giving the
single source, single supplier contract to VR Laser for the
same reason.

MR NTSHEPE: | am aware but | do not agree with what

Ms Geldenhuys is saying.

ADV _KENNEDY SC: Do you disagree with Mr Steyn as

well.

MR NTSHEPE: Yes, | do not agree because he is saying

that | forced him, his far experienced in the business than
me. His a mechanic, his far, far experienced and he is
senior than me in the business, he actually grew up in the
business who am | to force him to do something that he
does not — he knows the process.
If he had be grudgingly or a grievance he knew
what
he had to do. Why did he then agree to exercise this

process there is no way — | have never ever in Denel
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forced anybody to do anything but | would put my authority
and say that this is what is required because my operating
style was that this is a business, this is not a department
of government.

ADV KENNEDY SC: But is that not exactly what you did

you told Mr, you gave Mr Steyn the instruction that he must
contract with VR Laser an outside company as a single
supplier and he was against that. Aare you saying that he
actually was in favour of it?

MR NTSHEPE: He had reservations but | said this needs

it be done | did not force him | mean if he had reservations
to such an extent that he felt very strongly against this
instruction from me he knew exactly where to take it.

ADV KENNEDY SC: When you say he had reservations

were they not very serious reservations? Were they not
serious reservations?

MR NTSHEPE: To me it was not serious reservations.

ADV KENNEDY SC: In fact he — the emails that Ms

Geldenhuys took us to previously in fact showed that he
was very unhappy about it, were you aware of that?

MR NTSHEPE: I have never had a discussion with Ms

Geldenhuys on this issue so it was for me even a shock to
see that she is saying all the things and being very
dramatic about it all the things that she said about this

contract.
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ADV _KENNEDY SC: You see Ms Geldenhuys has given

evidence that she felt that she and her colleagues were
being undermined at DVS. Ms Malahlela has given
evidence that she was being overridden at DLS by her
EXCO and ultimately you overrode Mr Mlambo, Ms
Malahlela and Mr Mlambo has given evidence that they felt
that they were being seriously undermined by what was
being done and Ms Geldenhuys has given similar evidence.
There just seems to be a pattern Mr Ntshepe of
senior people responsible for procurement issues and also
in Ms Geldenhuys’s case for legal issues, legal compliance
issues and a member of senior management where they felt
undermined. Are you saying that they did not feel
undermined or are you saying that if they did feel
undermined they had no reason to?

MR NTSHEPE: | am saying that if they did feel

undermined then they knew the due process on how to
voice their grievances they can even have gone to the
department if need be.

ADV KENNEDY SC: Gone to the?

MR NTSHEPE: Department of Public Enterprise.

ADV_KENNEDY SC: Gone to the Department of Public

Enterprise.

MR NTSHEPE: Yes, if you are saying that the CEO is

undermining to do our job.
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ADV _KENNEDY SC: Does that not put somebody in for

example Ms Geldenhuys or Ms Malahlela positions both
holding senior positions within their divisions that way
below you within the organisation. Is it seriously
suggested that they could and should have escalated to
the Department of Public Enterprises to go right over your
head would that not have been extremely difficult for them
to do?

MR NTSHEPE: In my understanding our government has

got an open policy whereby individuals if he have a
problem he can find a way to express your grievance. If
they are professionals, they are lawyers both of them Ms
Geldenhuys and Ms Malahlela | would actually expect them
to do exactly what to do but whether they go to the
department or not go to the department or go to HR they
should know exactly what to do.

ADV KENNEDY SC: Instead all three of them ultimately

resigned.

MR NTSHEPE: | was not there when they resigned. One

went overseas because he was recruited by another
country for his own benefit and the other two | left Denel
they were still there.

ADV KENNEDY SC: We have already heard your

evidence that there was good business reason to leave

many decisions in the hands of the divisions and that is
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was one of the reasons that informed you to support Mr
Burger at DLS in implementing the contract already
awarded to VR Laser.

MR NTSHEPE: Correct.

ADV_ _KENNEDY SC: But the contrary seems to have

happened in the case of DVS where Mr Steyn and Ms
Geldenhuys objected or at least raised serious objections
or as you put it reservations and you then said well | am
group chief executive officer you are going to do what | am
telling you effectively.

MR NTSHEPE: It is not correct SC this is not what | said,

what | said was to say that there was a Board resolution to
rationalise the companies and we have to take action and
that. So it was not just an arbitrary decision for me to say
that you also go and contract | was moving towards and
actioning towards achieving that Board resolution.

ADV KENNEDY SC: The Board resolution may have said

we approve the rationalisation so that the three divisions
will be merged into one operation the land based entity
that you were referring to. It did not say however that in
that process VR Laser should be given a single supply
contract, not so?

MR NTSHEPE: It also says and show savings in the

process because it will not help to rationalise the

organisation and have a balloon structure.
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ADV KENNEDY SC: Yes, but it did not say that VR Laser

should as a result of that be given a single supply contract,
correct?

MR NTSHEPE: These are one of — yes it did not say it.

ADV KENNEDY SC: Right and it did not say that it should

be given a contract in violation of the Boards own
procurement policy and delegation of authorities, not so?

MR NTSHEPE: | think SC | have explained the role of VR

Laser Chair and Denel their differences and | have
conceded in areas whereby | needed to concede or where
you made me understand and | have also explained the
reasons why | took those decisions and this is one of those
decisions whereby | took in order to rationalise the
organisation other people could have done it differently.

ADV KENNEDY SC: Now if | can take you back to 518.

Can | just confirm you gave the instruction to enter into the
contract with VR Laser for DVS, correct?

MR NTSHEPE: Correct.

ADV KENNEDY SC: And did you actually sign that

agreement?

MR NTSHEPE: No | did not.

ADV KENNEDY SC: Why not?

MR NTSHEPE: Because Mr Steyn asked me if he could

sign it or should | sign it and | said no you can sign it.

ADV KENNEDY SC: Mr Steyn signed it?
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MR NTSHEPE: Yes.

ADV KENNEDY SC: But that was after you had given him

an instruction to give the contract to VR Laser and to sign
the agreement.

MR NTSHEPE: He could have refused to say | am not

signing it.

ADV KENNEDY SC: He could have refused.

MR NTSHEPE: Yes.

ADV KENNEDY SC: But he would have been refusing an

instruction from you as his ultimate boss, not so?

MR NTSHEPE: What would be the consequences of that |

do not think — he would know exactly what he would be
doing and | do not think that | was forcing him to sign it |
mean it was free will it was not forced on him to say you
sign it or there will be consequences thereafter if you do
not sign it.

ADV _KENNEDY SC: Now Mr Ntshepe at page 518 your

affidavit at paragraph 4.2 at the top, you there, are you
with me?

MR NTSHEPE: Yes, yes.

ADV KENNEDY SC: Right this is what you say:

“With regards to evidence suggesting that the DVS
concluded the MOA with VR Laser services without
following Denel procurement policies | do not know

to what extent such policies were not followed and
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you — presumably the investigators, have not stated
the extent of that non-compliance. | would
therefore not know whether or not procurement
policies were followed as this was the division of
Denel handling its own procurement processes in
this regard.”
And then you say”
‘I must however point out that DVS was a newly
acquired private company that was still governed by
their policies. It was agreed that DVS will migrate
to government SEM policies over a period of time in
my understanding the Ministry of Public Enterprises
was aware of this.”
Now let us unpack this if we may Mr Ntshepe you referred
at the top of your paragraph to the fact that you were
aware that there was evidence suggesting that this
particular contract between DVS and VR Laser did not
follow Denel procurement policy and you say well you do
not know to what extent that was not followed so you do
not whether in fact they were followed. But you aware that
there is evidence before the Commission that is why you
were responding to this that is why you were saying this
and the evidence is clear that procurement policies were
not followed for example in that there was no competitive

procurement process followed and secondly that the
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correct level of authority did not sign or approve the
transaction. Now may | suggest that you seem to be
saying well you do not know about that and you do not
perhaps care about that.

MR NTSHEPE: It is not correct SC.

ADV KENNEDY SC: Okay just explain do you care about;

did you care then?

MR NTSHEPE: | cared very much | spent 21 years in

Denel.

ADV KENNEDY SC: Yes.

MR NTSHEPE: So | cared very much about the success of

the organisation.

ADV KENNEDY SC: Yes.

MR NTSHEPE: And | contributed very significantly |

believe.

ADV KENNEDY SC: But you have already conceded some

of the concerns that the Chair has raised with you as you
sit now of the benefit of the discussion.

MR NTSHEPE: Yes, but it does not mean that | do not

care about the organisation, Chair. | conceded it could
have been mistakes but it does not mean that | do not care
about the organisation.

ADV KENNEDY SC: Okay well so you did care alright that

is good but if you did care was it not important that you

ensured that before you gave an instruction to Mr Steyn
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that you were satisfied that there were proper compliance
with procurement processes.

MR NTSHEPE: Mr Steyn and Mr Johan Wessels were both

involved and | think to a certain extent Mr Burger was also
involved and | think they were asking for advice of how he
concluded his VR Laser single source. |If there was a
problem and they might not have signed it willingly or but
they had recourse they could have even put me in a
disciplinary process through channels which | would
believe they would know.

So what | am saying is that | cared and the policies
of this organisation as | further go down is that they were
in transition they were not totally a State owned policies
and the Treasury was aware of that because the letter was
written to Treasury on that matter.

ADV_ _KENNEDY SC: Mr Ntshepe what | am asking is

really about your own state if mind and your own conduct.
Now | understand you evidence that if Mr Steyn or Ms
Geldenhuys or anybody else that felt that the instructions
that you gave to award a single source, a single supplier
contract from DVS to VR Laser was wrong from a legal or a
business point of view understand your point that they
could have laid a complaint against you within the
organisation or with the Minister of Public Enterprises or

whatever. Before you even get to that point before you
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decide to give that instruction to them to carry out which
may result in them being unhappy and potentially raising a
complaint against you.

Before you decide to give that instruction was that

if
you cared about compliance with procurement policies was
there not a little question that went off in your mind can we
actually give VR Laser this contract without following
procurement policies and can | give an instruction to my
juniors in the group to give that contract to VR Laser and if
there may not be compliance that is what | am asking you.

So do not trouble us at the moment please with
whether or not Mr Steyn or Ms Geldenhuys should have
reported you for taking a decision just focus please if you
would on whether you could and should have taken a
decision.

MR NTSHEPE: | believe | should have taken that decision

Chair.

ADV KENNEDY SC: You entitled to take it.

MR NTSHEPE: Yes.

ADV KENNEDY SC: And there was good reason to good

business reason to.

MR NTSHEPE: Yes, to me it was a good business
reasons.
ADV_KENNEDY SC: Now did you ask yourself the
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question is this permissible to give it to one entity and not
allow a competitive process to allow others to tender or to
quote?

MR NTSHEPE: Chair | have already indicated the reasons

why we chose VR Laser and to me it made business sense
not to piggy bank on the existing agreement that we have
with VR Laser and | have been instructed by the Board to
rationalise the organisations the three divisions and it
make business sense for me to say okay we already have
this agreement and for the supply of steel in any event
DDS was buying steel from VR Laser in any event it would
not have done any harm actually for me it would have made
savings in terms of the operations of the organisation.
Therefore, in my mind | think | believe | was correct.

ADV KENNEDY SC: How do you know there would have

been savings if there was no tender or quotation process
that was competitive you could not know what prices might
be offered by other potential bidders?

MR NTSHEPE: Well there were projections made when

they were doing this exercise the figure of R80million is
not an arbitrary figure it was a projected figure.

ADV KENNEDY SC: Projected on the basis that the three

divisions would be merged or projected on the basis that
VR Laser would supply it at a certain price?

MR NTSHEPE: The three divisions will merge and the
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operations of the three divisions were when they merged
will be enough to cover the three divisions without getting
extra or cost any other what | would say cost in terms of
getting new suppliers, re-qualifying those new suppliers
etcetera. But the three divisions will merge and there will
be cost savings and the cost savings will be internal and
also external.

ADV KENNEDY SC: | understand that cost savings may

have been achieved if the three divisions were merged but
| am interested in a different point and that is how could
there be projections that you would save if you went to VR
Laser if you as an organisation did not go out to the market
place and find out how much each person would be
prepared to offer.

MR NTSHEPE: Chair | have already expressed the issue

of volumes to say that if you have larger volumes you
would have been able to get a lesser price and that would
have been a cost saving in my mind and secondly the
employees of Denel especially the engineers in particular
that were involved in this types of activities know the
workings of VR Laser than finding a new company whereby
it will take a bit of time to understand their systems of
working and also the matter of Armscor now re-qualifying
that new supplier.

ADV_KENNEDY SC: But Mr Ntshepe the procurement
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policy does not say well when we think as an entity that we
might get better prices through bigger volumes so let us
give it to the same party that is already with us in another
contract so let us give them another contract, it does not
allow that.

MR NTSHEPE: It has happened before.

ADV KENNEDY SC: | am sorry it has happened before.

MR NTSHEPE: Yes.

ADV _KENNEDY SC: Are you saying two wrongs make a

right?

MR NTSHEPE: No, no | am not saying it you are now

telling me it is wrong.

ADV KENNEDY SC: | am asking you.

CHAIRPERSON: Well he was saying the policy does not

allow that and your answer was it does happen but your
answer should address the question whether what the
policy allows and what it does not allow irrespective of
whether people comply with the policy or not.

MR NTSHEPE: Okay maybe...[intervene]

CHAIRPERSON: Do you want to repeat your question Mr

Kennedy.

ADV KENNEDY SC: Yes, if | may that the mere fact that a

party such as VR Laser already has a contract with one
Denel company namely DLS the procurement policy does

not say well if you have already given a contract to VR
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Laser from DLS that entitles you to avoid compliance with
the requirements of a competitive process you give another
contract for a different division DVS. Do you disagree
does it allow that or does it not allow that?

MR NTSHEPE: As the policy stands it does not allow that.

ADV KENNEDY SC: It does not allow that.

MR NTSHEPE: Yes.

ADV KENNEDY SC: And yet you were instructing people

to do exactly that.

MR NTSHEPE: | have indicated to you that after the

discussions that we have been having and after the Chair
has expressed what should have happened | conceded to
say that is - | concede to the fact that that is correct. This
is history the issues that we are talking about here are
things that have happened in the past it is not something
that is going to happen in the future. If | was, it is like
asking me if now you know would you do it the same thing
again of course | would not do the same thing again.

CHAIRPERSON: Okay | guess your answer is now you

see that it was not right or it was against public policy but
you are saying that at that stage you did not see it that
way.

MR NTSHEPE: Yes, correct.

CHAIRPERSON: Mr Kennedy.

ADV KENNEDY SC: Thank you may | just suggest to you
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is it not a great pity that you only came to realise now and
concede that there were these irregularities under
procurement policies when the matter gets to a Judicial
Commission of enquiry and when counsel such as myself
puts these points to you. Were you as the group chief
executive officer not require to know this sort of thing
yourself and if you did not know to go to the experts such
as Mr Mlambo or get outside legal advice to say can you do
this or can you not do this instead years later you now
conceding well now in fact | accept that | could not do this
under the procurement policy.
It does seem to me that as group chief executive

officer you should have known this before and if you did
not know about it you should have at least gone for
example Mr Mlambo and said Mlambo you are the expert in
procurement policies can | do this or not and yet he seems
to have been side lined or overruled. Any comment on
that?

MR NTSHEPE: With respect SC you have made points as

if | was deliberately taking decisions to break the policy of
the company and in my view | was not and as | say that is
hindsight that is history and that | have to come to the
Commission and say that yes it is fine where would | have
said it. | do not think it is a sin for me to say okay Chair

what you saying makes sense | think | am not embarrassed
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to say it | am saying it with good faith.
