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PROCEEDINGS RESUME ON 04 NOVEMBER 2020  

CHAIRPERSON:    Maybe they can see whether  they can  

move i t  to  a  p lace  where  i t  w i l l  no t  be  a  prob lem for  you.   

Maybe i f  –  I  jus t  want  i t  to  l igh t  somewhere .  

ADV HOFMEYR:   Yes,  no .  

CHAIRPERSON:   There .  

ADV HOFMEYR:   Cha i r  can I  say  i f  –  i f  i t  i s  use fu l  to  have  

i t  I  w i l l  j us t  make  sure  I  use  tha t  screen so  then I  w i l l  be  – 

I  jus t  w i l l  no t  look  tha t  way.   I t  w i l l  –  i t  w i l l  no t  be  an  issue.  

CHAIRPERSON:   No,  no ,  no  I  want  you to  look  where  you 10 

are  comfor tab le  to  look .   They have jus t  moved i t  a  b i t  now.   

How is  i t?  

ADV HOFMEYR:   Oh tha t  i s  be t te r.  

CHAIRPERSON:   I s  tha t  be t te r?  

ADV HOFMEYR:   Much bet te r  thank you.  

CHAIRPERSON:   Okay a l r igh t .   Okay.   Thank you.  

ADV HOFMEYR:   Thank you Cha i r.  Cha i r  today we rece ive  

the  ev idence o f  Ms Duduz i le  Myen i .   She is  lega l l y  

rep resented and so  i f  we cou ld  take  a  moment  fo r  her  lega l  

rep resenta t i ves  to  p lace  themse lves on  record .  20 

CHAIRPERSON:   Yes.   Yes.   Okay  tha t  i s  –  tha t  I  th ink  you 

w i l l  come over  –  you cou ld  do  i t  f rom where  you  are  Mr  

Masuku i f  tha t  i s  f ine  because i t  w i l l  save us  some t ime.  

ADV MASUKU SC:   [ Inaud ib le ] .   To  s tand ta lk ing  to  Deputy  

Just ice .   I  w i l l  j us t  s i t  and speak to  you.   But  now tha t  you 
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have you permi t ted  me to  have a  seat .  

CHAIRPERSON:   No I  am permi t t ing  you,  yes ,  yes .  

ADV MASUKU SC:    Yes together  w i th  Mr  Buthe lez i  we 

appear  fo r  Ms Myen i .  

CHAIRPERSON:   Yes.  

ADV MASUKU SC:     And Cha i r  you w i l l  no t i ce  tha t  we  

were  no t  exact ly  –  where  she is  we w i l l  be  g i v ing  her  

adv ice .  

CHAIRPERSON:   Yes.    

ADV MASUKU SC:     So  i f  we do not  in tend to  in te r rup t  10 

you.  

CHAIRPERSON:   Yes.  

ADV MASUKU SC:     Or  in te r rup t  the  f low o f  the  ev idence.  

CHAIRPERSON:   Yes.  

ADV MASUKU SC:    Bu t  i f  there  i s  someth ing  tha t  rea l l y  

c rops up.  

CHAIRPERSON:   Yes.  

ADV MASUKU SC:     We wi l l  po l i te ly  ind ica te  tha t  we need  

to  speak and obv ious ly  i f  she  needs to  speak to  us .  

CHAIRPERSON:   Yes.  20 

ADV MASUKU SC:     She shou ld  be  f ree  to  ind i ca te  as  

we l l .  

CHAIRPERSON:   Yes Okay.  

ADV MASUKU SC:     And w i th  your  leave.  

CHAIRPERSON:   Yes.    
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ADV MASUKU SC:     Which  perhaps phone her  and hear  

what  she says.  

CHAIRPERSON:   Yes.   No,  no  tha t  i s  a l r igh t .   Wel l  you ta lk  

about  in te r rup t ing  the  proceed ings Mr  Masuku I  can say  

tha t  i f  your  las t  appearance here  was –  i s  anyth ing  to  go  

by  these proceed ings w i l l  be  very  smooth .   I  th ink  you on ly  

in te r rup t  when i t  is  rea l l y  necessary.  

ADV MASUKU SC:     Yes.  

CHAIRPERSON:   You do not  jus t  in te r rup t .   So I  th ink  i f  

your  las t  appearance is  anyth ing  to  go  by  tha t  i s  when you  10 

appeared fo r  Mr  … 

ADV MASUKU SC:     Van Rooyen.  

CHAIRPERSON:   Van Rooyen I  th ink  ja .   Every th ing  went  

very  smooth ly.  

ADV MASUKU SC:     I  am g lad  you say tha t  Cha i r.  

CHAIRPERSON:   So  I  apprec ia te  tha t  ve ry  much.  

ADV MASUKU SC:     Thank you.  

CHAIRPERSON:   Ja .   Okay a l r i gh t .   I  do  no t  see Ms Myen i  

now so  there  may have been some techn ica l  p rob lem tha t  

has ar isen.  20 

ADV HOFMEYR:   Cha i r  I… 

ADV MASUKU SC:     Cha i r  jus t  –  sor ry  j us t  one las t  th ing .   

I  am not  here  f rom tomorrow and Fr iday.  

CHAIRPERSON:   And on Fr iday.  

ADV MASUKU SC:     Mr  Buthe lez i  w i l l  be  here .  
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CHAIRPERSON:   Wi l l  be  here .   Okay no tha t  i s  f ine .   That  

i s  f ine .  

ADV MASUKU SC:     Thank you.  

ADV HOFMEYR:   Cha i r  I  have been in fo rmed tha t  there  

has been a  connect ion  p rob lem.   I t  seems tha t  Ms  Myen i  

has los t  bandwid th .    

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   So  we are  go ing  to  need to  have to  

es tab l i sh  … 

CHAIRPERSON:   What  the  prob lem is .  10 

ADV HOFMEYR:   What  the  prob lem is  and endeavour  to  

reconnect .  

CHAIRPERSON:   Yes.   Okay I  th ink  le t  -  le t  me ad journ  

then and hopefu l l y  i t  w i l l  no t  take  long and then hopefu l l y  

when we s ta r t  every th ing  w i l l  be  smooth .  

ADV HOFMEYR:   Yes thank you.  

CHAIRPERSON:   Okay.   We ad journ .  

REGISTRAR:   A l l  r i se .  

PROCEEDINGS RESUME 

CHAIRPERSON:   Okay i t  looks  l i ke  the  techn ica l  p rob lem 20 

has been sor ted  ou t .  

ADV HOFMEYR:   Indeed Cha i r  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   As  I  unders tand i t  Ms Myen i  has now 

been prov ided w i th  a  lap top  by  her  lega l  team and we hope  
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tha t  tha t  w i l l  g rea t ly  ass is t  todays ’ p roceed ings.   So we are  

indebted thank you fo r  mak ing  those ar rangements .  

CHAIRPERSON:   Yes we l l  her  p i c tu re  i s  a lso  much more  

c lea rer  now.  

ADV HOFMEYR:   Indeed.  

CHAIRPERSON:   That  i t  was before .  

ADV HOFMEYR:   Indeed.  

CHAIRPERSON:   Yes.   Ms Myen i  can you hear  me? 

MS MYENI :   Yes Cha i rperson I  can  hear  you.  

CHAIRPERSON:   Okay thank you.   We can hear  you we l l  10 

as  we l l .   Thank you.   Okay le t  us  s ta r t .   Do you –  l e t  us  do  

the  oa th  –  p lease admin is te r  the  oa th  or  a f f i rmat ion .   Ms  

Myen i  you might  have to  –  you might  have to  come in  a t  

some s tage when  your  hea l th  s i tua t ion  permi ts  to  conf i rm  

every th ing  under  oa th  in  the  commiss ion  bu t  fo r  now we  

wi l l  do  the  oa th  v ia  v ideo l ink .   Okay.   P lease go ahead.  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

MS MYENI :   Duduz i le  Cynth ia  Myen i .  

REGISTRAR:   Do you have any ob jec t ions in to  tak ing  the  

prescr ibed a f f i rmat ion?  20 

MS MYENI :   I  do  no t  have any ob jec t ion .  

REGISTRAR:   Do you so lemnly  a f f i rm tha t  the  ev idence 

you w i l l  g ive  sha l l  be  the  t ru th ;  the  who le  t ru th  and noth ing 

e lse  bu t  the  t ru th ;  i f  so  p lease ra ise  your  r igh t  hand and  

say,  I  t ru ly  a f f i rm.  
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MS MYENI :   I  so le ly  a f f i rm.  

CHAIRPERSON:   Thank you ve ry  much.   I t  seems tha t  

there  i s  a  de lay.   I s  i t  supposed to  be  l i ke  tha t?  

ADV HOFMEYR:   Cha i r  as  I  unders tand i t  i t  i s  a  p roduct  o f  

the  re levant  qua l i t y  o f  Ms Myen i ’s  bandwid th .   So what  we  

have been asked to  do  today is  jus t  t ry  and ensure  tha t  we 

work  w i th  the  de lay.   So we  ask quest ions  and we 

ant ic ipa te  tha t  there  w i l l  be  a  de lay  in  the  re lay  fo r  her  

answer  and then  we a l so  wa i t  a f te r  the  answer  to  ask  the  

next  quest ion .   I  unders tand tha t  i s  go ing  to  be  the  best  10 

way to  fac i l i ta te  the  proceed ings.  

CHAIRPERSON:   Okay no tha t  i s  f ine .   Okay.   You may 

proceed then.  

ADV HOFMEYR:   Thank you Cha i r.   Ms Myen i  I  wou ld  jus t  

l i ke  to  ask a  f ew quest ions about  you r  se t  up  today  

because i t  i s  impor tan t  tha t  we jus t  ge t  ce r ta in  th ings on  

record .   Can you  conf i rm tha t  you are  a lone in  the  room 

tha t  you a re  cur ren t ly  p resent  in?  

MS MYENI :   I  am in  se l f - i so la t ion  Ma’am.   I  am be ing  

ass is ted  by  my representa t i ve  f rom the  Mabuza A t to rneys.   20 

There  is  a lways a  day he lper  in  t he  p lace I  s tay.   But  what  

happened to  me was the  –  the  no t i f i ca t ion  about  Cov id -19 

exposure  happened wh i le  the  day he lper  was in  the  house.   

So she is  he re  w i th  me and the  rep resenta t i ve  f rom Mabuza 

A t to rneys.  
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ADV HOFMEYR:   Thank you.  

MS MYENI :   So tha t  i s  why today I  have not  been ab le  to  

come before  the  commiss ion  because a t  the  moment  I  am 

jus t  observ ing  p rogress on  my s ide .   I  am a lso  ensur ing 

tha t  I  am tak ing  necessary  precau t ions because I  have not  

fe l t  any th ing  as  ye t  bu t  the  person – t he  o ther  person i s  

conf i rmed to  be  pos i t i ve .  

ADV HOFMEYR:   Thank you Ms  Myen i  we –  we rea l l y  

apprec ia te  the  e f fo r ts  tha t  you are  tak ing  to  be  ava i lab le  

today.   Then the  o ther  th ing  I  need to  jus t  conf i rm wi th  you  10 

is  tha t  you w i l l  no t  rece ive  any messages dur ing  the  

ev idence tha t  you g ive  and i f  you  do rece ive  messages or  

communica t ions you w i l l  a le r t  the  Cha i rperson to  tha t  fac t .  

ADV MASUKU SC:   I  apo log ise  Cha i r.  

CHAIRPERSON:   Sor ry  one second.  

ADV MASUKU SC:   I  apo log ise  Cha i r  I  cannot  unders tand  

tha t  –  tha t  she wou ld  be  ask ing  to  make tha t  cond i t ion  

because we are  here .   We commun ica te  w i th  her  on  sms.   I  

do  no t  unders tand why she wou ld  be  requ i red  to  te l l  you  

what  our  commun ica t ion  w i th  her  i s .   I f  the  idea is  tha t  we 20 

shou ld  no t  communica te  w i th  he r  un less  we te l l  you  what  

we a re  communica t ing  w i th  he r  I  do  no t  unders tand tha t  

cond i t ion .  

CHAIRPERSON:   What  do  you –  what  do  you wan t  to  say  

Ms Hofmeyr.  
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ADV HOFMEYR:   Cha i r  I  was jus t  want ing  to  exp la in  the  

background to  the  quest ion .   You see i f  there  i s  a  w i tness  

present  in  the  room wi th  us  they do  not  communica te  w i th  

the i r  lawyers  wh i l e  they a re  in  the  room.    

I f  there  i s  a  need fo r  the  lawyers  to  communica te  

w i th  the  w i tness there  can be a  request  fo r  an  ad journment  

o r  any such th ing .   The quest ion  was not  in tended  to  l im i t  

in  any way those types o f  communica t ions.   

But  as  we have done w i th  a t  leas t  one o the r  

p rev ious w i tness whom we have addressed in  ev idence on  10 

Zoom we a lways  ask  these quest ions because the re  is  a  

leve l  a t  wh ich  because o f  the  remoteness we need an 

under tak ing  f rom the  w i tness tha t  dur ing  he r  ev idence she  

w i l l  no t  be  rece iv ing  messages f rom anyone e lse  because 

tha t  wou ld  d im in i sh  the  qua l i t y  o f  her  ev idence i f  she was 

rece iv ing  communica t ions du r ing  th is .   So tha t  i s  the  bas i s  

fo r  the  quest ions.  

CHAIRPERSON:   Mr  Masuku.  

ADV MASUKU SC:   No I  am –  apprec ia te  the  answer.  

CHAIRPERSON:   Yes.  20 

ADV MASUKU SC:   But  I  do  wan t  to  make i t  c lear  tha t  as  

lega l  rep resenta t i ves  we are  en t i t led  to  have –  we in te r jec t  

when we need to  speak to  her  o r  she is  en t i t led  to  a lso  

ra ise  the  fac t  tha t  she wou ld  l i ke  to  consu l t  w i th  us .   And 

tha t  we shou ld  no t  be  res t r i c ted  as  fa r  as  tha t  i s  
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concerned.  

CHAIRPERSON:   Yes,  no  I  th ink  based on what  bo th  o f  you  

have sa id  I  th ink  Ms Hofmeyr ’s  concern  is  tha t  there  shou ld  

be  no ass i s tance  to  the  w i tness i n  regard  to  the  ev idence.   

Obv ious l y  there  wou ld  no  such ass i s tance  f rom the  lega l  

team s ide .   But  maybe the  idea –  shou ld  the  idea no t  –  the  

ar rangement  no t  be  tha t  when you have a  need to  ta lk  to  

her  we can ad journ  and then you  can ta lk  to  her.   Would  

tha t  be  f ine?  

ADV MASUKU SC:   That  w i l l  be  f ine .  10 

CHAIRPERSON:   Yes.  

ADV MASUKU SC:     And I  can assure  you Cha i r  i t  w i l l  no t  

be  a  you know a  f requent  i ssue.  

CHAIRPERSON:   No,  no ,  no  you  –  tha t  I  accept  w i thout  

any prob lems ja .  

ADV MASUKU SC:    Yes.   Thanks  Cha i r.  

CHAIRPERSON:   Okay a l r igh t .   Okay.   Thank you.    Ms  

Hofmeyr.  

ADV HOFMEYR:   Thank you.  

CHAIRPERSON:   I  th ink  Ms Myen i  was in  the  p rocess o f  –  20 

or  was about  to  respond when Mr  Masuku wanted to  say 

someth ing .   Do you want  to  remind he r  o f  you r  quest ion  is  

case she has fo rgo t ten?  

ADV HOFMEYR:   Yes.   I t  was jus t  to  g ive  her  conf i rmat ion  

tha t  she w i l l  no t  rece ive  communica t ions wh i le  she is  
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g iv ing  ev idence and i f  she does tha t  she w i l l  s imp ly  a le r t  

us  to  tha t  fac t .   Because  we have ca tered fo r  

communica t ions be tween Ms Myen i  and her  lawyers  wh ich  

we w i l l  manage in  the  way tha t  we have d i scussed.    

MS MYENI :   That  i s  no ted  and thank you fo r  tha t .   But  

Cha i r  I  must  a lso  thank you ve ry  much fo r  a l low ing me to 

appear  be fo re  you th rough th is  p rocess and there  is  an  

apprec ia t ion  on  my s ide  tha t  I  had to  ensure  tha t  I  appear  

as  per  the  subpoena tha t  I  rece ived and I  th ink  you fo r  

a l low ing me to  appear  th rough the  Zoom.   Le t  me  assure  10 

you Cha i rperson tha t  my phone is  o f f .  

CHAIRPERSON:   Ja .  

MS MYENI :   So  I  do  no t  th ink  I  w i l l  be  rece iv ing  any  

messages f rom anyone.  

CHAIRPERSON:   Yes.  

MS MYENI :   And  I  th ink  the  rep resenta t i ve  f rom the  o f f i ce  

o f  the  Mabuza A t to rneys is  no t  here  where  I  am s i t t ing .  

CHAIRPERSON:   Yes.  

MS MYENI :   A lso  I  th ink  to  ensure  tha t  he  is  a l so  sa fe .  

CHAIRPERSON:   Yes.  20 

MS MYENI :   In  case I  am  

CHAIRPERSON:   Pos i t i ve .  

MS MYENI :   Pos i t i ve .  

CHAIRPERSON:   Yes.   No thank you very  much Ms Myen i .   

Thank you fo r  tak ing  –  mak ing  a l l  the  e f fo r ts  you have 
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made to  ensure  tha t  the  fac t  tha t  you may have been  

exposed to  somebody who has  tes ted  pos i t i ve  d id  no t  

resu l t  in  the  commiss ion  no t  s i t t ing .   So I  unders tood your  

request  and had no hes i ta t ion  in  g rant ing  the  request  tha t  

you g i ve  your  ev idence v ia  v ideo l ink  so  tha t  i s  

apprec ia ted .  

MS MYENI :   Thank you Cha i rpe rson.  

CHAIRPERSON:   Thank you.    

ADV HOFMEYR:   Thank you and  then Ms Myen i  the  one 

o ther  th ing  I  wou ld  l i ke  to  do  is  jus t  f rom a  log is t i cs  po in t  10 

o f  v iew conf i rm tha t  you have the  f i les  tha t  were  de l i vered 

fo r  you th is  morn ing  once we were  no t i f ied  yesterday about  

your  s i tua t ion .   Do you have those f i les  ava i lab le  to  you? 

MS MYENI :   Yes I  do .  

ADV HOFMEYR:   What  we are  go ing  to  dea l  w i th  main ly  

today is  a  f i le  tha t  on  the  sp ine  o f  i t  there  w i l l  be  two o f  

them marked DD34 and they bear  your  name.   So I  suggest  

tha t  you have those read i l y  ava i l ab le  to  you.   And then I  

w i l l  ask  the  Cha i r  to  en ter  tha t  in to  the  reco rd  as  Exh ib i t  

DD34.    20 

MS MYENI :   I  do  have i t  in  f ron t  o f  me.  

CHAIRPERSON:   I  have got  Ms  Hofmeyr  a  f i le  wr i t ten 

DD34[a ] .   I t  i s  wr i t ten  Exh ib i t  DD34[a ]  I  guess i t  shou ld  

Bund le  DD34[a ]?  

ADV HOFMEYR:   Cor rec t  Cha i r.  
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CHAIRPERSON:   Yes.   Le t  us  s ta r t  w i th  tha t  jus t  so  tha t  

we w i l l  speak f rom the  same page.   On the  sp ine  o f  tha t  

f i l e  I  am chang ing  Exh ib i t  to  Bund le  –  Bund le  Dd34[a ]  so  

tha t  i s  i t .   When we say Bund le  DD34[a ]  tha t  i s  the  f i le  we 

w i l l  be  re fer r ing  to .   Maybe we  shou ld  fo r  the  sake o f  

comple teness do  the  o ther  one as  we l l?  

ADV HOFMEYR:   Yes indeed.  

CHAIRPERSON:   Wi l l  i t  be  34 [b ]?  

ADV HOFMEYR:   Cor rec t  Cha i r.  

CHAIRPERSON:   Okay.   So the  o ther  f i l e  wh ich  is  wr i t ten 10 

Exh ib i t  DD34[b ]  on  the  sp ine  w i l l  now be Bund le  DD34[b ] .   

Okay.  

ADV HOFMEYR:   Thank you Cha i r  and then… 

CHAIRPERSON:   A l r igh t  thank you.  

ADV HOFMEYR:   When we come to  spec i f i c  documents  

w i th in  i t  as  we have been do ing  we w i l l  ident i f y  them as 

DD34.1 ,  2 ,  3  o r  

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   As  we fo l low the  index.  

CHAIRPERSON:   Ja  they w i l l  be  Exh ib i t  DD34[a . ]  20 

whatever.  

ADV HOFMEYR:   Cor rec t .  

CHAIRPERSON:   DD34[b . ]  whatever.  

ADV HOFMEYR:   Thank you Cha i r  we a re  indebted.  

CHAIRPERSON:   Okay a l r igh t .  
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ADV HOFMEYR:   So  then I  wou ld  l i ke  to  s ta r t  i f  we can in  

Bund le  DD34[a ]  because Ms Myen i  tha t  commences w i th  

the  a f f idav i t  tha t  you prov ided  to the  commiss ion  in  

response to  the  Cha i rperson ’s  d i rec t i ve  requ i r ing  you to 

p rov ide  an  a f f idav i t .   When I  d i rec t  you to  page numbers  

they are  go ing  to  be  the  page numbers  in  the  top  r igh t  

hand corner  o f  a  page.   So cou ld  you p lease go to  page 1  

and Cha i r  tha t  w i l l  be  Exh ib i t  DD34.1  i t  i s  the  a f f idav i t  o f  

Ms Myen i  in  response to  your  10 .6  D i rec t i ve .    

CHAIRPERSON:   Yes a f te r  you have got  her  to  make the  10 

necessary  conf i rmat ions you w i l l  ask  me to  admi t  i t  as  an  

Exh ib i t?  

ADV HOFMEYR:   Indeed.  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   Ms Myen i  i f  you  w i l l  then –  have you got  

page number  1  in  f ron t  o f  you?  

MS MYENI :   001.  

ADV HOFMEYR:   Cor rec t .  

MS MYENI :   I t  i s  DD34 DCM 001.  

ADV HOFMEYR:   indeed.   Thank you Ms Myen i .   I  tend to  20 

leave o f f  the  fu l l  DD3 DCM I  w i l l  jus t  ident i f y  the  number  o f  

the  page when we go th rough today ’s  p roceed ings.   But  do  

you have tha t  in  f ron t  o f  you?  I f  you  w i l l  say  yes.  

MS MYENI :   I  have i t  in  f ron t  o f  me.  

ADV HOFMEYR:   Thank you yes.  



04 NOVEMBER 2020 – DAY 298 
 

Page 16 of 120 
 

CHAIRPERSON:   What  she w i l l  do  Ms Myen i  i s  tha t  fo r  

example  where  your  a f f idav i t  s ta r ts  wh ich  is  wr i t ten  002  

she w i l l  no t  even  say 002 she w i l l  jus t  say  page 2 .   Where  

i t  says  003 she w i l l  jus t  page 3 .   So whenever  she says… 

MS MYENI :   Thank you Cha i r.  

CHAIRPERSON:   She w i l l  ment ion  the  number  w i thout  the  

00  before .   You unders tand?  

MS MYENI :   Thank you Cha i rpe rson I  do  unders tand .  

CHAIRPERSON:   Okay a l r igh t .  

ADV HOFMEYR:   And then Ms Myen i  i f  you  cou ld  tu rn  to  10 

page 11 and cou ld  you conf i rm whether  tha t  i s  your  

s ignature  on  tha t  page?  

MS MYENI :   Yes i t  i s  my s ignature .  

ADV HOFMEYR:   And then can you conf i rm tha t  th i s  i s  the  

a f f idav i t  tha t  you  deposed to  and tha t  i t s  contents  a re  t rue  

and cor rec t?  

MS MYENI :   Yes  i t  i s  my a f f idav i t  and the  contents  a re  

cor rec t .  

ADV HOFMEYR:   Thank you.   Cha i r  i f  we cou ld  then ente r  

i t  as  Exh ib i t  DD34.1?  20 

CHAIRPERSON:   Tak ing  o f f  the  [a ]  now? 

ADV HOFMEYR:   Oh apo log ies  Cha i r  yes  because  on the 

number ing  the re  is  no  [a ]  bu t  le t  us  do  DD? 

CHAIRPERSON:   Ja  le t  us  keep the  [a ] .  

ADV HOFMEYR:   DD34[a ] .1 .  
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CHAIRPERSON:   Po in t  1  ja .  

ADV HOFMEYR:   Thank you Cha i r.  

CHAIRPERSON:   The  a f f idav i t  o f  Ms Duduz i le  Cynth ia  

Myen i  s ta r t ing  a t  page 2  i s  admi t ted  as  Exh ib i t  DD34[a ] .1 .  

ADV HOFMEYR:   Thank you Cha i r.   Now Ms Myen i  in  th is  

a f f idav i t  tha t  you prov ided in  response to  the  Cha i r ’s  

d i rec t i ve  you ind ica ted  tha t  you were  go ing  to  invoke your  

r igh t  to  s i lence a t  todays ’ p roceed ings.   And you a l so  made 

cer ta in  c la ims regard ing  pend ing  appea ls  e tce te ra .   What  I  

wou ld  l i ke  to  know f rom you to  beg in  w i th  i s  whether  you 10 

are  pers is t ing  in  c la im ing on a  bas is  o f  a  r igh t  to  s i lence 

tha t  you do not  want  to  answer  the  quest ions tha t  a re  pu t  

to  you today?  

MS MYENI :   P lease repeat  your  quest ion?  

ADV HOFMEYR:   In  the  a f f idav i t  tha t  you prepared and 

tha t  we are  look ing  a t  a t  the  moment  in  response to  the  

Cha i rperson ’s  10 .6  D i rec t i ve  you ind ica ted  tha t  you 

in tended to  invoke your  r igh t  to  s i lence when you came 

before  the  commiss ion  and you wou ld  do  so  in  o rde r  no t  to  

answer  any o f  the  quest ions pu t  to  you today.   And I  am 20 

seek ing  c la r i t y  whether  you pers is t  in  tha t  pos i t ion?  

MS MYENI :   Cha i rpe rson I  came before  th is  commiss ion  in  

te rms o f  i t s  ru les .   I  f i l ed  the  a f f idav i t  ind ica ted  –  ind ica t ing  

tha t  wh i le  I  respect  the  commiss ion  and w ish  to  ass i s t  the  

commiss ion  I  am in  a  ve ry  d i f f i cu l t  pos i t ion .   Because 



04 NOVEMBER 2020 – DAY 298 
 

Page 18 of 120 
 

be fore  me there  is  a  cour t  o rder  d i rec t ing  tha t  I  be  charged  

in  th is  regard .    

I  th ink  I  am anx ious tha t  I  am compel led  to  fo rego 

my const i tu t iona l  r igh ts  no t  to  incr im inate  myse l f .   So in  my 

a f f idav i t  I  have re fer red  the  commiss ion  to  the  documents  

re levant  to  the  issues tha t  were  ra ised by  the  commiss ion .   

I  d id  tha t  Cha i rpe rson because  I  h igh ly  respect  th is  

commiss ion .    

I  a lways ac t  respons ib ly  and I  am wi l l i ng  and I  have  

–  I  commi t ted  to  p resent  myse l f  to  th is  commiss ion  so  tha t  10 

we dea l  once and  fo r  a l l  w i th  every th ing  tha t  has been sa id  

and a l l  the  fa lse  accusat ions and  ins inuat ions about  me  

tha t  have been made in  my absence.    

But  now the  prob lem I  have is  tha t  the  cour t  

judgment  wh ich  I  have been adv i sed to  appea l  i s  be fore  

the  commiss ion  and i t  i s  known.   I t  i s  pub l i c  and the re fore  I  

wou ld  l i ke  to  exerc i se  my r i gh ts  and answer  where  I  can  

and be s i len t  where  I  can.   Thank you Cha i r.  

CHAIRPERSON:   Thank you.   Yes Ms Hofmeyr.  

ADV HOFMEYR:   Thank you Cha i r.   I f  I  cou ld  suggest  a t  20 

th is  po in t  tha t  i t  m igh t  be  appropr ia te  to  jus t  de l ineate  what  

we as  the  lega l  team o f  the  commiss ion  unders tand the  

lega l  pos i t ion  to  be  in  re la t ion  to  Ms Myen i ’s  i nvocat ion  o f  

the  r igh t  to  s i lence.    

But  wh ich  I  unders tand her  jus t  to  have sa id  i s  
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ac tua l l y  coup led  a  w i l l i ngness to  answer  some but  no t  a l l  

quest ions.  And so  I  wou ld  jus t  w i th  your  leave l i ke  to  

nav iga te  tha t  i ssue momentar i l y.   I t  w i l l  no t  be  a  quest ion  

to  Ms Myen i  i t  w i l l  be  to  address you Cha i r  on  the  issues  

so  tha t  we can have d i rec t ion  fo r  the  way fo rward .  

CHAIRPERSON:   Yes,  no  be fore  we do tha t  I  jus t  want  to  

say to  you Ms Myen i  tha t  the  commiss ion  wou ld  no t  seek to  

de l ibe ra te l y  and  in ten t iona l l y  in f r inge any o f  your  

const i tu t iona l  r igh ts .    

Where  any o f  the  r igh ts  you w ish  to  re ly  on  are  10 

app l i cab le  the  commiss ion  wou ld  seek to  respect  those 

r igh ts .   We have had occas ions  where  some wi tnesses  

have taken more  or  less  the  same a t t i tude you have  taken.   

One was I  th ink  Mr  Vincent  Smi th .    

I  th ink  anothe r  one was Mr  Mokhets i  and they were  

rep resented by  counse l .   Wi th  regard  to  bo th  o f  them wi th  

the  adv i ce  o f  the i r  counse l  I  th ink  Mr  Mokhe ts i  was  

rep resented by  Mr  Mpofu .   In  the  end I  th ink  there  was on ly  

one o r  two quest ions tha t  they –  they re fused to  answer  

w i th  the  adv i ce  o f  the i r  counse l  fo r  the  res t  they were  ab le  20 

to  answer  I  th ink  par t l y  because  they wanted to  jus t  te l l  

the i r  s ide  o f  the  s to ry  wh ich  they m ight  no t  have had a  

chance to  te l l .   So  we –  you know where  i t  i s  a  r igh t  tha t  i s  

app l i cab le  the  commiss ion  wou ld  seek to  respect  tha t  r igh t .  

But  as  I  say  you  know in  the  past  there  have been  
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ins tances where  peop le  want  to  use tha t  r igh t  bu t  a lso  

want  to  be  he lp fu l  –  as  he lp fu l  to  the  commiss ion  as  

poss ib le .   And as  I  say  i n  bo th  cases we ended up  w i th  a  

s i tua t ion  where  you know the re  may be –  there  may have 

been one or  two or  th ree  quest ions tha t  they were  no t  

comfor tab le  to  ask  and there  was no issue f rom the  

commiss ion  bu t  they gave the  answer  to  a l l  o ther  

quest ions.    

My own unders tand ing  o f  what  you  are  say ing  is  tha t :  

1 .  You want  to  ass is t  the  commiss ion  as  much as  10 

poss ib le  bu t  

2 .  You wou ld  l i ke  to  t ry  and s t r i ke  a  ba lance and pro tec t  

your  r igh ts  in  regard  to  cer ta in  quest ions.   You 

cer ta in ly  a re  no t  say ing  you do not  want  to  answer  

any quest ion  a t  a l l .   That  i s  my unders tand ing .  

So hav ing  sa id  tha t  I  need to  say we l l  maybe i f  Ms  

Hofmeyr  you and Mr  Masuku have not  had a  chance to  

d iscuss th is  i ssue i t  m igh t  be  be t te r  i f  there  i s  a  d iscuss ion  

be tween the  two  teams.   Because i f  there  i s  agreement  

tha t  tha t  m ight  make th ings smooth  obv ious ly  the re  is  no  20 

agreement  then i f  there  i s  go ing  to  be  argument  then i t  

m igh t  be  on  a  ve ry  nar row,  nar row po in t  o r  i ssue.   So my 

suggest ion  is  tha t  maybe I  shou ld  ad journ  so  tha t  you have 

tha t  d iscuss ion .  

ADV HOFMEYR:   Cer ta in ly.  
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CHAIRPERSON:   And then you can approach  me in  

chambers  to  ind ica te  the  ou tcome.   I s  tha t  a l r igh t?  

ADV HOFMEYR:   Thank you Cha i r.  

CHAIRPERSON:   Ms Myen i  we a re  go ing  to  ad journ  to  

a l low Ms Hofmeyr  and your  lega l  team to  have a  d iscuss ion  

about  how we are  go ing  to  p roceed w i th  a  v iew to  

respect ing  your  r igh ts  where  they  are  app l i cab le  in  these  

proceed ings bu t  never the less  be ing  ab le  to  ge t  as  much 

ass is tance f rom you as  poss ib le .    

So they w i l l  d iscuss and they w i l l  come to  me in  10 

chambers  and ta lk  to  me and then when we resume you w i l l  

be  to ld  what  the  s i tua t ion  is .   Okay?  

MS MYENI :   Thank you Cha i rpe rson.   Thank you Cha i r.  

CHAIRPERSON:   We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES: 

CHAIRPERSON :    Yes,  Ms Hofmeyr.  

ADV HOFMEYR :    Thank you,  Chai r.   We are ready to  

proceed.  

CHAIRPERSON :    I  understand that  the discussions between 20 

yoursel f  and Ms Myeni ’s legal  team resul ted in an agreement  

. . . [ intervenes]   

ADV HOFMEYR :    Indeed Chai r.  

CHAIRPERSON :    . . .on the way forward.  

ADV HOFMEYR :    Indeed i t  d id.  
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CHAIRPERSON :    Yes-no,  thank you very much.  I  

appreciate and thank al l  part ies for reaching an agreement 

on that .   And I  understand that  Ms Myeni  has been br iefed on 

the way forward.    

COUNSEL :    [No audible reply]   

CHAIRPERSON :    Yes,  okay.   Thank you. 

ADV HOFMEYR :    Thank you.   Ms Myeni ,  when did you 

become chairperson of  South Afr ican Airways? 

MS MYENI :    In 2013.    

ADV HOFMEYR :    And . . . [ intervenes]   10 

MS MYENI :    2013. 

ADV HOFMEYR :    And pr ior to that ,  d id you hold the posi t ion 

of  act ing chairperson? 

MS MYENI :    In December 2012,  indeed.  

ADV HOFMEYR :    And when you were appointed,  you gave 

an undertaking to  the Department  of  Publ ic Enterpr ises.   Do 

you recal l  that? 

MS MYENI :    Chairperson,  matters pertaining to SAA.  I  

would real ly  prefer  to  invoke my r ight  to si lence on any 

matter pertaining to SAA.  May I  qual i fy why I  am saying this  20 

Chairperson? 

CHAIRPERSON :    [No audible reply]   

MS MYENI :    You wi l l  recal l ,  let  me tel l  you that . . .   Sorry,  you 

wi l l  recal l  Chairperson that  OUTA,  the pr ivate organisat ion 

that  took me to court  together wi th the Pi lots’ associat ion.   
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They for. . .   Or they opened a case,  I  th ink i t  was in 2017,  

ear ly  2017.   I t  was before the start  of  the – this Commission,  

Chai r.    

 For some reason,  which we did wri te to the Commission,  

to enquire about  the documents that  would be used by a 

pr ivate organisat ion wi th the let terheads and the logos of  the 

Commission of  Inquiry.   The major i ty of  documents. . .    

 In fact ,  a lmost  every f i le f rom OUTA were f i les coming 

f rom the Commission.   My legal  representat ives wrote a 

let ter to enqui re i f  the Commission or the Chai rperson has 10 

given permission to use the documents being a pr ivate 

organisat ion as evidence in the case against  me.   

 A lmost  every quest ion pertaining to South Af r ican 

Airways was contained in those documents.   Therefore,  I  

prefer,  Chai rperson wi th your permission,  to invoke the r ight  

to be si lent  on the matters pertaining to South Afr ican 

Airways.    

 There is a standing judgment which was handed on the 

27t h of  May by Judge Tolmay wherein OUTA and the Pi lots’ 

Associat ion wanted me to be declared a del inquent di rector 20 

for  the decis ions of  a  col lect ive board of  South Afr ican 

Airways which were then put  on my shoulders as one person.    

 Therefore,  Chai r,  may I  not  answer any quest ion 

pertaining to South Afr ican Ai rways?  Especial ly  those 

quest ions that  OUTA as the pr ivate organisat ion,  not  a state 
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organ,  that  had access to the Commission’s documents.   

With your permission Chai rperson,  I  would l ike not  to 

answer.    

 But  I  am prepared Chai rperson to cont inue quest ion-by-

quest ion to say I  invoke my r ight  to si lence.   I  th ink 

Chairperson that  is what I  would l ike to do.    

 And I  a lso want to emphasise Chairperson that  I  came 

before you because I  have respect  for you.   I  have respect  

for the Commission.   I  have respect  of  the work you are 

doing.   I  a lso,  Chairperson want to ensure you that  I  am a 10 

law abid ing ci t izen.    

 Therefore,  I  real ly  do not  want to incr iminate mysel f  and 

answer to quest ions which the judge,  NPA to invest igate.   

Whether the judge found against  me or not  but  she referred 

al l  matters perta ining to col lect ive decisions by the Board of  

South Af r ican Ai rways to be la id over me or to be given as 

my responsibi l i ty alone.    

 Therefore,  Chai rperson wi th your permission,  may I  

invoke the r ight  not  to answer the quest ions wi th your – wi th 

respect  Chairperson? 20 

CHAIRPERSON :    Thanks,  Ms Myen i .  

MS MYENI :    H’m.  

CHAIRPERSON :    My understanding is that  both the 

evidence leader,  Ms Hofmeyr and your legal  team, af ter 

discussing the matter of  how we would proceed wi th a view 
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to st r ik ing a balance between you assist ing the Commission 

but  the Commission also respect ing those of  your r ights that  

may be appl icable to these proceedings.  

 My understanding is that  they reached an agreement 

that  you would invoke your r ight  not  to incr iminate yoursel f  in 

regard to speci f ic quest ions as opposed to seeking to invoke 

to refuse to answer al l  quest ions that  might  relate to SAA.  

 My understanding is that ,  the expectat ion is that  you can 

be asked quest ion that  relates to SAA.  Some of  those 

quest ions,  i t  may be that  you maybe you may invoke that  10 

r ight  but  others,  i t  might  not  be appl icable because they 

might  not  be incr iminat ing.    

 So that  is my understanding but  I  see Mr Masuku is  

ready to indicate to me what thei r  posi t ion is.   Mr Masuku.  

ADV MASUKU SC :    Sorry,  Chai r.   I  th ink that  understanding 

of  you may be overstated.  

CHAIRPERSON :    Yes,  okay.  

ADV MASUKU SC :    We speci f ical ly. . .   Our agreement is that  

she would assert  her  r ight ,  the quest ions and topics she 

bel ieves are topics or quest ions that  might  be a subject  of  20 

interest  by the law enforcement agencies r ight  now.  

 The explanat ion of  the SAA matter is qui te. . .  i t  fa l ls  

exact ly wi thin the agreement.   She has invoked her r ight  to 

si lence in total i ty.  

CHAIRPERSON :    Oh,  okay.  
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ADV MASUKU SC :    We do not  understand that  to be outside 

the ambit  of  our agreement as far. . .   Maybe we wi l l  take i t . . .   

We wi l l  put  i t  that .  

CHAIRPERSON :    Yes.  

ADV MASUKU SC :    Because my understanding of  what 

Ms Hofmeyr says,  was that  she. . .  that  does not  stop her  f rom 

asking quest ions about SAA.  I f  she wants to ask quest ions 

about SAA . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MASUKU SC :    . . .she can ask quest ions about SAA but  10 

then the response is perfect  in the sense that  i t  says about 

SAA.  

CHAIRPERSON :    H’m.  

ADV MASUKU SC :    The documents coming f rom this 

Commission . . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV MASUKU SC :    . . . to be used in the court  appl icat ion 

that  has now resul ted in her being a subject  of  invest igat ion 

by a court  order.  

CHAIRPERSON :    Yes.  20 

ADV MASUKU SC :    By. . .  which is sanct ioned by a court  

order.  

CHAIRPERSON :    Yes.  

ADV MASUKU SC :    Now, the scope of  i t  is not  know 

because i f  you look at  the order that  was made by 
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Judge Tolmay.  

CHAIRPERSON :    H’m.  

ADV MASUKU SC :    I t  says everything about SAA that  was 

covered in that  appl icat ion.   Must  be send for the – must  be 

referred to the NPA for the NPA to invest igate.  

CHAIRPERSON :    H’m.  

ADV MASUKU SC :    So I  do not  bel ieve that  her answer is 

inconsistent  wi th the agreement.  

CHAIRPERSON :    Yes.  

ADV MASUKU SC :    Because the agreement was that  she 10 

would in fact  invoke her r ight  even though that  does not  stop 

the Commission f rom asking quest ions that  they want to ask.  

CHAIRPERSON :    Okay.   No,  that . . .   I  certainly  did not  

understand the agreement that  way.   Subject  to argument,  

my inc l inat ion would be that  she could invoke the r ight  not  to 

provide an answer to speci f ic quest ions.  

 But  not  to say:   I  am not  go ing to answer any quest ion 

on any SAA issue at  a l l .   So subject  to hearing argument,  my 

incl inat ion would be.    

 There would be quest ions that  she could answer wi thout  20 

incr iminat ing hersel f  in respect  of  which she could not  invoke 

such a r ight  but  there would be quest ions where she wi l l  be 

ent i t led to invoke her r ight  and her r ight  would be respected 

by the Commission.   I t  is a quest ion of  which ones,  which 

quest ions fal l  under which category.    
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 So let  me clar i fy th is.   Ms Myeni ,  is  the posi t ion that ,  at  

least  in terms of  what you wish to put  i t  as what you prefer in  

terms of  what you would wish is that ,  you not  be asked 

quest ions on SAA or i f  you are asked quest ions,  you would 

be al lowed not  to answer them.   

 But  in regard to any other matters such as matters that  

might  relate to Eskom or BOSASA or any other matters that  

are not  SAA, you do not  have a problem.  You can answer 

quest ions on those.   Is that  correct? 

MS MYENI :    Perhaps for the record Chai r,  I  can repeat  what 10 

I  have said.   OUTA col laborated wi th the Commission and got  

al l  the documents and the quest ions that  are contained in al l  

the let ters that  I  received f rom the Commission.    

 OUTA is a pr ivate organisat ion and OUTA was able to  

use al l  what  is  contained on the documents that  I  am 

expected to answer today.    

 And they rel ied on the informat ion that  they got  wi th  the 

watermark of  the Commission.   Al l  their  documents,  i t  was 

not  a hidden thing.    

 Therefore,  Chai rperson as – I  th ink. . .   I  l istened to 20 

Masuku SC and I  l istened to you Chairperson.   I t  is accurate 

that  I  would l ike to invoke my r ights on matters pertaining to  

South Af r ican Ai rways for the reasons stated that  there is a 

judgment before me for col lect ive decisions that  were took 

as the Board of  South Af r ican Ai rways.  
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 There is a judgment that  was handed down that  says 

there must  be fur ther invest igat ion and NPA could possible  

charge me for those decis ions.  

 Therefore,  I  would prefer not  to answer anyth ing 

pertaining to South Afr ican Airways,  Chai r.   And you are 

indeed correct  to say I  do not  prefer to say anything 

pertaining to SAA.  

CHAIRPERSON :    Yes,  but  my quest ion went further than 

that .   I t  seems obvious but  I  want  to have clar i ty to have 

certainty.   I t  seems obvious that  you are not  seeking to 10 

invoke the same r ight  in relat ion to matters that  do not  relate 

to SAA such as,  maybe BOSASA and Eskom.  I  just  want to  

have certainty that  that  is the posi t ion.  

MS MYENI :    Chairperson,  the rest  of  the quest ions,  we wi l l  

deal  wi th them as we go.   With your permiss ion Chai rperson,  

we wi l l  deal  wi th each quest ion as we go that  has nothing to 

do wi th South Afr ican Ai rways.   Thank 

you,  Chai r.  

CHAIRPERSON :    Okay al r ight .   Ms Hofmeyr,  do you want to  

say something? 20 

ADV HOFMEYR :    Yes,  indeed Chai r.   There does seem to be 

a misunderstanding about the agreement.   So I  th ink i t  is  

preferable just  to  state what our understanding of  the legal  

posi t ion is.  

 And then I  do want to address personal ly Ms Myeni ’s  



04 NOVEMBER 2020 – DAY 298 
 

Page 30 of 120 
 

a l legat ion or suggest ion that  there has been some sort  of  

col laborat ion between the Commission and OUTA visa vie  

her t r ia l  because there was correspondence about i t .  

CHAIRPERSON :    Yes.   Maybe before you do that ,  let  me 

say th is.   Ms Myeni ,  I  saw in the – I  th ink in your aff idavi t  a  

reference or a concern or a complaint  about  the fact  that  

OUTA used documents that  i t  seems to have obta ined f rom 

the Commission.   I  was hearing about that ,  I  th ink,  for the 

f i rst  t ime.   

 But  I  do not  know when they obtained the documents 10 

and I  do not  know what process they would have fol lowed.  I  

assume they would have fol lowed some process.    

 But  general ly speaking,  once the documents. . .  a wi tness 

has given evidence in the hearing,  the documents become 

publ ic documents.    

 I t  is on ly before that  that  they are not  publ ic documents.   

So but  once wi tnesses have given evidence about those 

documents they become publ ic documents.   So but  I  th ink Ms 

Hofmeyr wi l l  say something about that  as wel l .  

ADV HOFMEYR :    Chai r,  I  see my learned f r iend 20 

. . . [ intervenes]   

CHAIRPERSON :    Oh,  Mr Buthelezi .  

ADV BUTHELEZI :    Thank you,  Chair.   Sorry,  Chai r.   I  would 

l ike to expand on this point  regarding these documents used 

by OUTA.  
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CHAIRPERSON :    Yes? 

ADV BUTHELEZI :    Because I  was the one who actual ly 

picked i t  up.  

CHAIRPERSON :    Yes.  

ADV BUTHELEZI :    The rules of  the Commission,  Chai r.   

Rule 11(3) says the fo l lowing:  

“No person may disseminate or use documents of  

the Commission wi thout  the Chai rperson’s 

permission.”  

 And af ter  we sent  correspondence,  inquir ing as to  how i t  10 

is that  OUTA came to be in possession of  the Commission’s 

documents to the extent  that  they were able to use them.   

We accept  Chair  that  documents are publ ic documents.   We 

can pick them up on the websi te.  

 However,  i f  somebody would then to d iscover them in a 

discovery bundle i t  would imply,  in our v iew, that  th is has 

been done with your consent.  

 And af ter the response was not  forthcoming as to say:   

Can you guys give us a conf i rmat ion as to whether  these 

documents were indeed documents provided by the 20 

Commission.    

 We then assumed that  OUTA would not  break the law 

and use the Commission’s documents wi thout  the permission 

of  the Chai r.  

 And this is now the apprehension that  ar ises f rom 
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Ms Myeni  to say,  i f  th is Commission then part ic ipated in the 

process of  her being declared a del inquent di rector,  i t  the 

creates this apprehension to say then that  th is Commission 

is part ic ipat ing in  other processes outside the law.   Not  to 

say outside the law but  OUTA is  not  a law enforcement 

agency.   That  is the f i rst  point .    

 Now i t  present  you Chairperson with the bad di lemma to 

say,  i f  you now say today you are not  aware that  these 

documents are used in th is sense but  the correspondence is  

there to the Commission.  10 

 This means that  then,  people in the Commission may not  

have declared to  the Chai r  that  there has been such an 

inquiry.    

 Wel l  and that  is the essence of  why Ms Myeni  now has 

this issue wi th regards to answering quest ions as wel l  wi th 

regards to th is part icu lar point  of  SAA.  

 And just  to expand on another point  here.   The judgment 

of  the Pretor ia High Court  wi th  regards to Ms Tolmay. . .   

Ms Myeni ,  of  the del inquent appl icat ion.   I t  is a very open-

ended judgment and i t  is al l  encompassing on al l  th ings SAA.  20 

 Because the referral  to  the NPA for  invest igat ion and 

prosecut ion says this matter is  referred and a l l  th ings 

thereto,  one can assume.   

 So our  advice then to Ms Myeni  is the fol lowing that :   

Look,  we are hol ist ical ly exposed on al l  points.   And she 
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being a lay person is none the wise to the fact  one.    

 She can ascertain  what is sel f - incr iminat ing and what is  

not .   A l l  factual  quest ions,  l ike the f i rst  quest ion you had for 

you Chai r :   What date were you appointed?   

 But  anything that  goes to a second and tert iary level  

beyond that ,  we cannot keep ra ising our hands and say do 

not  answer that ,  do not  answer that ,  do not  answer that .   

Because we do not  know what the scope of  what the NPA 

invest igat ion is r ight  now.   

 And then to take the point  s l ight ly further Chai r.   We 10 

have then said:   Look,  you have to answer other quest ions 

as they come.   

 But  before warn Chair  that  what is  l ike ly to happen f rom 

this point  forward,  we are going to invoke the r ight  not  to  

sel f - incr iminate by vi r tue of  the fact  that  there are current ly 

media reports as recent  as th is Sunday,  saying that  she is to 

be arrested.  

 Now we wi l l  be fa i l ing in our dut ies not  to warn our cl ient  

to say:   Wel l ,  rather  you say nothing.   And we do not  want to 

be contemptuous of  the Commission.   But  we do not  even 20 

know what she is being invest igated for.   

 I t  could be issues around BOSASA.  I t  could be issues 

around Lathuze(?).   I t  could be a whole lot  of  issues.   So for  

the protect ion of  our cl ient  Chair  and not  to be . . . [ indist inct ] .    

 We have just  said,  let  us l imi t  to what we say in as much 
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as we can.   But  we are here to part ic ipate but  we have th is 

cloud and sword hanging over our necks.  

CHAIRPERSON :    Ja.   I  have already said what I  have said 

about  documents that  have been at  a publ ic hearing being 

publ ic documents,  as I  understand the posi t ion.    

 The regulat ions have got  a part icu lar  provision and the 

Commissions Act  has a provision that  says the proceedings 

of  the Commission happen in a publ ic hearing.  

 So that  is what we understand to render al l  documents 

that  have been p laced before a publ ic hearing to become 10 

publ ic documents as soon as they have been the subject  of  a  

publ ic hearing but  before that ,  i t  is a di fferent  s i tuat ion.    

 So on the face of  i t ,  i f  OUTA obta ined documents that  

had al ready been the subject  of  a publ ic hearing that  might  

not  have needed my consent but  i f  i t  was before that ,  they 

may have needed my consent.  

 I ,  certain ly,  have no recol lect ion of  giv ing any consent  

about  that  but  I  do not  know whether they obtained 

documents af ter they have been used in a publ ic  hear ing or 

before.  20 

 But  to the extent  that  i t  may be necessary,  i t  might  be 

important  to just  get  the facts of  what happened in regard to  

that .   Yes,  Ms Hofmeyr.  

ADV HOFMEYR :    Thank you,  Chai r.   I t  is going to  be 

important  just  to t raverse a bi t  of  law.  
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CHAIRPERSON :    Yes.  

ADV HOFMEYR :    Because what happened thus far in the 

engagement wi th Ms Myeni  and her legal  team is,  d i fferent  

r ights are being el ided wi th each other and i t  is very 

important  that  we understand the di fference between them 

because Chai r,  as you have indicated this morning,  certain  

r ights are appl icable in these proceedings but  others are not .    

 So let  me begin wi th the r ight  to remain si lent .   The r ight  

to remain si lent  is a r ight  that  accused persons have under 

Sect ion 35(3)(h) o f  the Const i tut ion.  10 

 Now that  is a r ight  and i t  reads as fo l lows that :  

“ I t  g ives every accused person a r ight  to a fai r  t r ia l  

which includes the r ight  to be presumed innocent,  to  

remain si lent  and not  to test i fy dur ing the 

proceedings. ”  

 And that  means,  the proceedings in respect  of  which 

they are an accused.  So that  is the ambit  appl icat ion of  the 

r ight  to si lence.    

 The r ight  to si lence as a consequence does not  apply in  

these proceedings.   What does apply in these proceedings is  20 

a pr iv i lege against  sel f - incr iminat ion and I  wi l l  explain br ief ly 

how that  becomes appl icable in these proceedings.  

 But  I  do just  want  to g ive you Chair  the reference to the 

case which makes i t  c lear that  the r ight  is conf ined to a 

cr iminal  t r ia l  and does not  g ive a basis for a person to be 
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exempted f rom answering a quest ion in other proceedings.  

 There are numerous cases on that  but  the one I  draw 

your,  the Chair ’s at tent ion to is Thatcher v The Minister of  

Just ice ,  2005(4)  SA 543 (C) at  paragraphs 93 and 94.   So 

. . . [ intervenes]   

CHAIRPERSON :    The paragraphs? 

ADV HOFMEYR :    93 and 94,  Chai r.  

CHAIRPERSON :    Yes.  

ADV HOFMEYR :    So important ly,  the r ight  to si lence does 

not  have an appl icat ion here.   I  h ighl ighted a moment ago 10 

that  there is a pr iv i lege that  appl ies in these proceedings 

and so let  me move to that .  

 Sect ion 3(4) of  the Commissions Act  says in essence 

and of  re levance of  th is argument that :  

“The law relat ing to pr iv i lege as appl icable at  a  

cr iminal  t r ia l  shal l  apply to a person summonsed 

before th is Commission.”  

 Any commission and this Commission today.   Now that  is  

a pr iv i lege that  you f ind in Sect ion 203 of  the Criminal  

Procedure Act  and:  20 

“ I t  is a pr iv i lege that  appl ies to a wi tness in cr iminal  

proceedings who shal l  not  be compel led to answer 

any quest ion that  may tend to expose him or her  to  

a cr iminal  charge. ”  

 What is important  about  the test  is,  i t  is focused on the 
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answering of  a quest ion that  may tend to expose a person to 

a cr iminal  charge.  

 Now our courts have in a number of  judgments f leshed 

out  what the test  is that  should be appl ied when such a 

pr iv i lege is invoked.    

 So just  to summarise again.   That  is a pr iv i lege that  any 

wi tness who comes before this Commission is ent i t led to 

invoke because the Commissions Act  speci f ical ly  gives 

recogni t ion to that  pr iv i lege.  

 Now when i t  is invoked,  there is a part icular test  wi th  10 

impl icat ion.   And the key judgment there Chai r  is the 

judgment of  Magmoet v  Jansen van Rensburg and Others .   

And the ci tat ion there is 1993(1)  SA 777 (A) and the 

appel lant  div is ion there sets out  the pr inciples f rom page 

819 of  the judgment.  

 And Chai r,  I  submit  that  there are four important  

pr inciples about that  pr iv i lege.   The f i rst  is that :  

“ I t  is a personal  r ight  to refuse to disclose 

admissible evidence in terms of  which a wi tness may 

refuse to answer a quest ion where the quest ion may 20 

tend to expose them to cr iminal  charge. ”  

 The second important  point  is that :  

“The pr iv i lege must  be claimed by the wi tness and 

the court  (or  the commission as the case may be),  is  

then requi red to rule when i t  is invoked.”  
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 And then the test  is set  for how discret ion is exercised 

by the body in  respect  of  whose proceeding i t  is invoked and 

the pr inciple is as fol lows:  

“Before al lowing the claim, the body must  be 

sat isf ied f rom the ci rcumstances of  the case and the 

nature of  the ev idence the wi tness is cal led upon to 

give,  that  there is  a reasonable ground to apprehend 

danger to the wi tness f rom being compel led to  

answer.”  

 Again Chai r,  because i t  is going to be the key-test ,  I  10 

submit ,  for today’s proceedings.   The quest ion that  must  be 

answered is whether. . .  

 Because of  the ci rcumstances of  the case and the nature 

of  the evidence that  the wi tness is cal led on to give,  the 

quest ion wi l l  be:   Is there a reasonable ground to apprehend 

danger to the wi tness f rom being compel led? 

 I  am going to digress for a moment  f rom Magmoet  to  

other cases because they further f leshed out  how that  test  is 

appl ied.   The f i rst  is a case of  S v Carneson .   And that  is a  

judgment of  1962(3) SA 437 (T) and the  re levant  passages  20 

are  a t  439H.   So in  an  e f fo r t  to  f lesh  ou t ,  we l l  what  does i t  

mean tha t  i t  i s  reasonab ly  tends to  apprehend a  danger,  

r igh t?   The cour t  there  says i t  mus t  be  rea l  and apprec iab le  

and not  imag inary  and unsubstant ia l .   So tha t  i s  the  f i rs t  

b i t  o f  fu r ther  gu idance.  
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 And then the  second b i t  o f  fu r ther  gu idance i s  tha t  a  

mere  remote  or  naked poss ib i l i t y  o f  lega l  per i l  w i l l  be  

insu f f i c ien t  and tha t  i s  the  Eng l ish  case o f  R v  Boyes 

1981(1)  VNS 331.    

So,  Cha i r,  i t  i s  our  submiss ion  tha t  Ms Myen i  

cer ta in ly  has been granted a  pr i v i lege,  as  any w i tness who 

appears  be fo re  th is  Commiss ion ,  i s  g ran ted to  in  respect  o f  

spec i f i c  quest ions tha t  there  is  a  reasonab le  bas is  fo r  

apprehend ing  wou ld  tend to  incr im inate  he r  to  then dec l ine  

to  answer.   I t  i s  no t  capab le  o f  app l i ca t ion  to  top ics  and 10 

tha t  i s  the  d i f f i cu l t y  w i th ,  in  our  submiss ion ,  the  way tha t  

Ms Myen i  p roposes to  approach the  quest ion ing  because  

as  I  unders tand her  request  to  you,  Cha i r,  i t  i s  tha t  the  

top ic  o f  SAA is  such tha t  she w i l l  no t  answer  quest ions.   

That  cannot  be  so  on  the  app l i ca t ion  o f  the  law.   Each 

quest ion  must  be  ca re fu l l y  eva lua ted fo r  i t s  tendency to  

incr im inate  he r  and where  tha t  tendency has a  reasonab le  

bas is ,  a  ru l ing  w i l l  be  made by  you,  Cha i r,  w i th  respect ,  

and i f  there  i s  tha t  necessary  tendency,  no t  a  remote  

poss ib i l i t y,  bu t  a  reasonab le  tendency,  then the  p r iv i lege  20 

w i l l  be  en t i t led  to  be  c la imed  and no answer  w i l l  be  

compel led  therea f te r.  

So,  Cha i r,  we submi t  aga ins t  those pr inc ip les  the  

way we propose proceed ing  today,  i s  each quest ion  w i l l  be  

pu t  to  Ms Myen i  and i f  she in  response to  a  quest ion  in  



04 NOVEMBER 2020 – DAY 298 
 

Page 40 of 120 
 

bo th  the  r igh t  o r  her  p r i v i lege aga ins t  se l f - incr im ina t ion ,  an 

assessment  w i l l  then have to  be  made.    

The quest ion  tha t  Ms Myen i  responded to ,  to  ra ise  

th is  i ssue,  was a  quest ion  tha t  asked her  whether  she 

reca l l s  hav ing  made an under tak ing  to  the  Depar tment  o f  

Pub l i c  Ente rp r ises when she was appo in ted  as  ac t ing  

Cha i rperson in  December  2012.   Cha i r,  you w i l l  make a  ca l l  

in  each case on whethe r  tha t  i s  the  type o f  quest ion  

reasonab ly  l i ke l y  to  tend to  incr im inate  her  by  he r  answer  

and on each occas ion  a  judgment  w i l l  have to  be  made.  10 

Cha i r,  I  wou ld  then jus t  l i ke  to  dea l  w i th  the  fac ts  i n  

re la t ion  to  th is  suggest ion  tha t  there  has been some 

improper  rece ip t  o f  documents  f rom the  Commiss ion .   

Cha i r,  we have requested the  co r respondence to  be  made 

ava i lab le  to  us .   I  have a  reco l lec t ion  o f  i t ,  so  I  must  jus t  

make i t  c lear,  I  am go ing  on memory  now.   Th is  d id  occur  

jus t  a round the  t ime o f  the  OUTA t r ia l  wh ich  was a t  the  end 

o f  2019 but  what  one must  reca l l  i s  a  g reat  dea l  o f  South  

A f r i can A i rways ev idence was led  in  the  June o f  tha t  year  

be fore  th is  Commiss ion .    20 

We cer ta in l y  d id  rece ive  a  le t te r,  i t  was a  le t te r  tha t  

expressed concern ,  there  were  documents  tha t  seems to  be  

–  we l l ,  tha t  had  been d isc losed in  d iscovery.   I  th ink  i t  was  

a t  tha t  s tage tha t  bore  the  watermark  o f  the  Commiss ion  

and the re  was concern  about  how those documents  had  



04 NOVEMBER 2020 – DAY 298 
 

Page 41 of 120 
 

been obta ined and our  response was twofo ld ,  as  I  reca l l  i t .  

You see,  the  watermark  i s  p laced on the  documents  

when they  are  p laced on the  webs i te  o f  the  Commiss ion  

and so  the  fac t  o f  the  watermark  in  a  sense is  a  key  

ind ica tor  tha t  i s  a l ready pub l i c ,  r igh t?   We do not  

wate rmark  a l l  the  pages fo r  ou r  invest iga t ive  pu rposes.   

But  we a lso  sa id  bu t  p lease  ident i f y  the  spec i f i c  

documents ,  send  us  the  spec i f i cs  documents  because we  

wou ld  l i ke  to  assess i f  there  are  any tha t  do  no t ,  to  our  

knowledge,  fa l l  w i th in  tha t  ca tegory  and I  have no record  o f  10 

a  response to  tha t  request .   We wi l l  go  back to  our  records  

and i f  my lea rned  f r iends have an ind ica t ion  tha t  the re  was  

a  response to  ou r  request  tha t  g rea ter  ident i f i ca t ion  o f  the  

documents  be  prov ided so  we cou ld  take  the  mat te r  fu r the r,  

they cer ta in l y  can present  tha t  cor respondence to  us  bu t  

over  the  break I  w i l l  make sure  I  ge t  cop ies  so  tha t  they 

are  ava i lab le ,  i f  th is  po in t  i s  go ing  to  be  pressed a t  a l l .  

Bu t  a  f ina l  submiss ion ,  i f  I  may,  even i f ,  unbeknown 

cer ta in ly  to  me,  Cha i r,  and i t  appears  to  you,  somehow 

documents  go t  f rom the  Commiss ion  to  OUTA,  in  the  OUTA 20 

t r ia l .   That  i s  no t  a  bas i s  to  invoke the  pr iv i lege aga ins t  

se l f - incr im inat ion .   The law says there  is  a  very  pa r t i cu la r  

tes t  tha t  must  be  app l ied  and we submi t  to  you,  Cha i r,  tha t  

i s  the  tes t  tha t  shou ld  govern  today ’s  p roceed ings.  

CHAIRPERSON:    Yes f rom what  you say i t  seems you are  



04 NOVEMBER 2020 – DAY 298 
 

Page 42 of 120 
 

say ing  by  the  t ime OUTA asked fo r  documents  the  hear ing  

re la t ing  to  SAA had taken p lace somet ime befo re  tha t .  

ADV HOFMEYR:    Indeed.  

CHAIRPERSON:    So  a  lo t  o f  those documents  wou ld  have  

been pub l i c   documents  by  then.  

ADV HOFMEYR:    Indeed and as  I  unders tand i t ,  the  issue  

tha t  was ra i sed by  Ms Myen i ’s  lawyers  was we have seen  

documents  w i th  t he  wate rmark  o f  the  Commiss ion ,  exp la in  

how th is  can be poss ib le .   And,  o f  course ,  the  watermark  i s  

there  when the  documents  become pub l ic  and the  ev idence 10 

had been led  and then we asked,  jus t  to  be  caut ious,  

p lease ident i f y  the  spec i f i c  documents  tha t  you a re  

concerned about  and my knowledge is  the re  was no 

response to  tha t .  

CHAIRPERSON:    Okay,  a l r igh t .   I  do  no t  know whether  i t  

w i l l  be  Mr  Masuku or  Mr  Buthe lez i?   Oh,  you want  to  s tand.   

Ja ,  okay,  you wan t  to  fee l  comfor tab le .  

ADV HOFMEYR:    Mr  Masuku we w i l l  jus t  san i t i se ,  we do 

tha t  eve ry  …[ in te rvenes]  

CHAIRPERSON:    Somebody mus t  jus t  san i t i se .   Wel l ,  Mr  20 

Masuku,  I  must  jus t  say  th is  to  you.   When I  was  s t i l l  i n  

p r iva te  prac t ice ,  one o f  the  cour t s  I  used to  appear  in  was 

ca l led  the  Indus t r ia l  Cour t  and i t  was permiss ib le  fo r  

lawyers  to  address the  Pres id ing  Off i cer  seated bu t  I  used 

to  want  to  s tand  because I  fe l t  I  p resented my a rgument  
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much bet te r  s tand ing .  

ADV MASUKU SC:    Yes,  tha t  i s  t rue ,  Cha i rpe rson.   But  I  –  

the  cha i rs  a re  a  b i t  low and I  am fee l ing  a  l i t t le  s t range.  

CHAIRPERSON:    Yes,  yes .  

ADV MASUKU SC:    I  need to  s t re tch  a  l i t t le  b i t .  

CHAIRPERSON:    Yes.   No,  tha t  i s  f ine .  

ADV MASUKU SC:    So  I  p re fer  to… 

CHAIRPERSON:    That  i s  f ine .  

ADV MASUKU SC:    Deputy  Just ice ,  we are  no t  go ing  to  

rehash the  law.  10 

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    I t  i s  no t  a  he lp fu l  p remise  f rom which  

to  dea l  w i th  the  mat te r,  as  I  sa id .   The f i rs t  i ssue  is  the 

Commiss ion  has to  be  fa i r  to  Ms  Myen i .   Commiss ion  i s  

aware  in  the  judgment  i ssued by  Just ice  To lmay tha t  a l l  the 

issues tha t  resu l ted  in  her  be ing  dec lared a  de l inquent  

d i rec to r,  on  a l l  those issues the  cour t  d i rec ted  the  NPA to  

ga ther  a l l  the  ev idence in  tha t  case and the reaf te r  dec ide  

whethe r  to  c r im ina l l y  charge her.  

 So before  you is  a  w i tness who is  an  axe hang ing  20 

over  her  head and par t  o f  what  makes a  good w i tness in  a  

fac t - f ind ing  connect ion  is  jus t  the  f reedom to  speak f ree l y  

o r  ra the r,  the  f reedom to  speak f ree ly.   Wel l ,  ja ,  tha t  i s  

what  I  mean.  

CHAIRPERSON:    Wel l ,  the  f reedom to  speak f ree ly  must  
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be  a  very  good f reedom.  

ADV MASUKU SC:    Yes,  yes .  

CHAIRPERSON:     A s t rong f reedom.  

ADV MASUKU SC:    So  i t  i s  the  ab i l i t y  to  speak f ree l y  on 

issues tha t  the  Commiss ion  is  look ing  fo r  in fo rmat ion  on .   

She is  no t  speak ing  f ree l y  because there  is  a  cour t  o rder  

d i rec t ing  tha t  she be i nvest iga ted  and charged c r im ina l l y.   

What  she has done is  to  te l l  the  Commiss ion  tha t  th is  i s  

the  s i tua t ion  she f inds  herse l f  in ,  she ca l l s  i t  a  d i lemma.  

 She says I  wan t  to  ass i s t  the  Commiss ion  reach  10 

the  t ru th  bu t  I  face  a  d i lemma because on one hand I  may 

have fac ts  tha t  a re  re levant  to  what  the  Commiss ion  is  

look ing  fo r.   On the  o the r  hand,  g iv ing  tha t  in fo rmat ion  to  

the  Commiss ion  exposes me to  c r im ina l  –  o r  fo rces me to  

be  d i sadvantaged  tha t  in  a  c r im ina l  case I  may we l l  have to  

face  the  poss ib i l i t y  tha t  I  may not  exerc ise  my  r igh t ,  

s i lence o f  my r igh t  no t  to  incr im inate  myse l f  fu l l y.  

So she i s  no t  say ing  tha t  she i s  no t  go ing  to  answer  

quest ions.   I f  Ms  Hofmeyr  wants  t o  ask  quest ions on  SAA 

she must  do  so .   I f  her  answer  i s  I  invoke my r igh t  no t  to  20 

incr im inate  myse l f  fo r  fear  tha t  g iven the  judgment  o f  

To lmay,  in  fu tu re  I  m ight  be  cr im ina l i sed.   That  shou ld  be  

the  –  i t  may we l l  be  tha t  the  answer  is  what  –  i s  the  answer  

as  I  suggest .  

But  then where  a re  we go ing  w i th  i t  because par t  o f  



04 NOVEMBER 2020 – DAY 298 
 

Page 45 of 120 
 

what  th is  Commiss ion  has to  do  is  to  look  a t  the  w i tness  

and say we created a  fa i r  env i ronment  fo r  th is  w i tness to  

speak f ree l y  abou t  mat te rs  tha t  per ta in  to  the  Commiss ion .    

And so  we are  no t  suggest ing  tha t  there  i s  a  b lanket  

r igh t  to  re fuse to  answer  quest ions and I  do  no t  be l ieve  

tha t  tha t  i s  what  she is  say ing .   She has g iven an answer  

tha t  w i l l  de termine how she moves fo rward  w i th  quest ions 

tha t  she may be asked on SAA.  

In  o ther  words,  i f  the  next  quest i on  is  go ing  to  be  

an  under tak ing ,  i f  tha t  under tak ing  –  I  have no idea what  10 

the  under tak ing  is  re fe r r i ng  to  bu t  i f  tha t  under tak ing  – i f  

the  quest ion  about  an  under tak ing  may we l l  se t  her  up  fo r  

a  quest ion  tha t  may resu l t  in  a  charge tha t  tha t  under tak ing  

was breached and tha t  b reach was a  c r im ina l  o f fence,  then  

o f  cou rse  she is  en t i t led  to  …[ in tervenes]  

CHAIRPERSON:    I t  m igh t  be  an  under tak ing  to  per fo rm 

her  du t ies  as  a  d i rec tor  to  the  best  o f  her  ab i l i t i es .  

ADV MASUKU SC:    Yes,  yes ,  tha t  i s  fa i r  enough.   So we 

do not  know what  the  under tak ing  i s .  

CHAIRPERSON:    I  a lso  do  not  know,  I  am jus t  say ing… 20 

ADV MASUKU SC:    Bu t  I  do  th ink  tha t  you have a  w i tness 

whom you must  accord  the  d ign i ty  tha t  you have accorded 

a l l  the  w i tnesses  and par t  o f  tha t  d ign i ty  i s  tha t  you are  

made aware  tha t  there  i s  th is  axe  hang ing  over  he r  head.   

And I  unders tand tha t  th is  Commiss ion  may we l l  have 
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descended in to  a  c ross-examinat ion  env i ronment  bu t  we  

have to  apprec ia te  the  impor tance o f  what  she has jus t  to ld  

you about  the  fac t  tha t  there  i s  a  rea l  fear  based on  a  rea l  

judgment  o f  a  rea l  judge tha t  the  rea l  NPA wi l l  in  the  fu tu re  

charge her  w i th  c r ime a r is ing  f rom her  ac t i v i t ies  as  a  

Cha i rperson.   So you rea l l y  want  to  f ind  the  t ru th  o f  th is ,  

have tha t  in  your  m ind as  you ask her  quest ions on  SAA.   

I f  she  a f fo rds  you the  answers ,  fa i r  enough,  bu t  she has 

the  r igh t  to  invoke her  r igh t  to  p r iv i lege –  I  mean,  the  

pr iv i lege aga ins t  se l f - incr im inat ion ,  she has tha t  r igh t .  10 

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    L im i ted ,  as  i t  i s… 

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    Le t  us  be  aware  tha t  you do not  p lace  

her  in  a  pos i t ion  o f  un fa i rness.  

CHAIRPERSON:    Ja .  

ADV MASUKU SC:    Because these p roceed ings do  resu l t  

in  a  g reat  dea l  o f  p re jud i ce  to  w i tnesses who are  o therwise  

ass is t ing  the  Commiss ion .  

CHAIRPERSON:    Wel l ,  what  I  can te l l  you ,  Mr  Masuku,  i s  20 

tha t  cer ta in ly  f rom my s ide  and I  th ink  the  same wou ld  be  

sa id  in  regard  to  Ms Hofmeyr,  I  do  no t  th ink  there  is  any 

in ten t ion  to  be  un fa i r  to  her  o r  anybody,  you  know?  

Cer ta in ly  the  idea is  fo r  me to  t rea t  w i tnesses w i th  fa i rness  

bu t ,  o f  cou rse ,  one has got  to  s t r i ke  a  ba lance.   Be ing  fa i r  
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does not  mean tha t  you w i l l  no t  be  f i rm i f  you need to  be  

f i rm.  

ADV MASUKU SC:    No,  I… 

CHAIRPERSON:    And,  o f  cou rse ,  i t  does mean tha t  

somet imes when you th ink  you are  fa i r,  the  w i tness m ight  

th ink  you are  un fa i r,  somebody e lse  m ight  th ink  you are  

un fa i r.   That  i s  f ine  a lso ,  you know,  bu t  the  commi tment  to  

t ry  and be fa i r  to  a l l  w i tnesses is  there  and the  a t tempt  to  

t ry  and make i t  a  rea l i t y  i s  a lways  go ing  to  be  the re  and  -  

bu t ,  as  I  say,  there  may be cases where  I  th ink  I  am be ing  10 

fa i r  and the  w i tness th inks  d i f fe ren t ly.   Somebody in  your  

team th inks  d i f fe ren t ly.   That  i s  normal ,  tha t  i s  f ine ,  bu t  

there  wou ld  be  cer ta in l y  an  in ten t ion  to  ca re fu l l y  l ook  a t  

a reas where  her  r igh t  –  her  p r iv i lege not  to  incr im inate  

herse l f  shou ld  be  cor rec t l y  invoked and shou ld  be 

respected.   There  w i l l  be  o the r  cases where  she might  

th ink  i t  app l ies  and maybe I  th ink  d i f fe ren t ly  bu t  cer ta in l y  

the  a t tempt  i s  go ing  to  a lways be –  s t r i ke  a  ba lance.  

ADV MASUKU SC:    Yes.  

CHAIRPERSON:    Bear ing  in  m ind  what  the  tes t  i s  be tween 20 

respect ing  her  r igh ts  and mak ing  sure  tha t  as  fa r  as  

poss ib le  the  work  o f  the  Commiss ion  cont inues w i thout  her  

r igh ts  be ing  in f r inged.  

ADV MASUKU SC:    Yes and a l l  I  want  to  end by  say ing ,  

Deputy  Just ice ,  thank you fo r  the  assurance tha t  you have  
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a lways t rea ted  my w i tnesses fa i r l y.   But  what  I  do  

emphas ise  is  the  fac t  tha t  on  the  issues tha t  she has 

f lagged and issues tha t  a re  –  as  I  sa id ,  there  probab ly  a re  

Hawks wa i t ing  ou ts ide  th is  bu i ld ing  to  a r res t  her.  

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    That  i s  what  we have heard  in  the  

morn ing .  

CHAIRPERSON:    Yes,  yes .  

ADV MASUKU SC:    So there  is  a  rea l  fear  w i th  the  

w i tness when she is  be ing  asked  to  answer  quest ions on  10 

these top ics .  

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    And a t  the  back o f  your  m ind and even 

as  you exe rc i se  your  d i sc re t ion  as  to  whether  o r  no t  to  

g rant  her  the  pr i v i lege o f  tha t ,  be  fa i r   to  her  because th is  

s to ry  i s  no t  go ing  to  end today,  i t  i s  no t  go ing  to  end the  

Commiss ion .   We know the  s to ry  w i l l  go  to  the  cr im ina l  

cour ts  where  she  w i l l  be  ab le  to  speak a  b i t  more  f ree ly  

because she now has to  de fend he rse l f .  

 So what  I  am ask ing  the  Commiss ion  to  do  is  to  be  20 

fa i r  to  her  a  b i t  more  in  the  sense tha t  even as  you s t r i ke  

tha t  ba lance,  unders tand tha t  there  is  a  rea l  hammer  over  

her  head.  

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    Which  hammer  is  tha t  judgment  o f  
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To lmay ’s .  

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    And rea l  repor ts  about  rea l  po l i ce  

o f f i cers  look ing  fo r  her  in  o rde r  fo r  her  to  be  a r res ted  fo r  

these th ings.  

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    So le t  us  no t  c rea te  a  d i f f i cu l t  th ing  

fo r  he r.  

CHAIRPERSON:    No,  no ,  no ,  I  do  no t  know about  the  be  

fa i r  par t  to  her  …[ in tervenes]  10 

ADV MASUKU SC:    No,  no ,  no ,  a l l  I  mean …[ in tervenes]  

CHAIRPERSON:    I  mean,  tha t  m ight  be  [ inaud ib le  –  

speak ing  s imul taneous ly ]  

ADV MASUKU SC:    A l l  I  mean,  Deputy  Just i ce ,  tha t  

…[ in tervenes]  

CHAIRPERSON:    Take in to  account  her  rea l  concerns.  

ADV MASUKU SC:    Yes,  take  in to  account  tha t  and in  the  

exerc ise  o f  the  d isc re t ion  a f fo rd  he r  the  benef i t  o f  tha t  l igh t  

and say to  yourse l f  we l l ,  look ,  I  mean,  there  i s  in  fac t  a  

rea l  danger  tha t  she is  go ing  to  a  c r im ina l  cour t  case  20 

invo l v ing  these very  i ssues you are  dea l ing  w i th .   Perhaps  

tha t  i s  the  fo rum where  she shou ld  be  dea l ing  w i th  them.    

Ms Hofmeyr  can  ask  as  many quest ions as  she  

wants  about  SAA,  i f  the  answer  i s  look ,  you want  me to  

answer  quest ions  tha t  I  am go ing  to  –  tha t  the  answers  tha t  
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may be used in  fu tu re  aga ins t  me  in  a  c r im ina l  case,  tha t  

danger  i s  rea l .   I t  i s  no t  jus t  rea l ,  i t  i s  poss ib ly  imminent ,  

f rom what  we have read in  the  papers .  

CHAIRPERSON:    Yes.  

ADV MASUKU SC:    So  we wou ld  –  tha t  i s  a l l  rea l l y  we are  

ask ing  you to  do ,  to  jus t  s t r i ke  a  ba lance but  unders tand  

what  she had to ld  you i s  the  bas is  and the  premise  f rom 

which  she is  answer ing  quest ions  in  any o the r  mat te r  tha t  

may we l l  be  a  mat te r  o f  in te res t  to  the  Commiss ion .  

CHAIRPERSON:    Yes.  10 

ADV MASUKU SC:    So I  am not  debat ing  the  law wi th  Ms  

Hofmeyr.  

CHAIRPERSON:    Yes,  yes ,  no .  

ADV MASUKU SC:    I  th ink  she can… 

CHAIRPERSON:    No,  I  apprec ia te  tha t ,  thank you,  Mr  

Masuku.  

ADV MASUKU SC:    Oh,  the  las t  th ing ,  Cha i rperson ,  on  the  

issue o f  documents  tha t  have been used by  the  

Commiss ion ,  I  th ink  tha t  i ssue w i l l  be  reso lved when  a l l  the  

documenta t ion  tha t  invo l ves communica t ing  w i th  a  pr i va te  20 

ent i t y  and how the  –  how OUTA ended up hav ing  these 

documents  i s  go ing  to  –  i t  i s  no t  he lp fu l  to  t ry  and argue 

the  case r i gh t  now.  

CHAIRPERSON:    Ja ,  no ,  no ,  tha t  i s  …[ in tervenes]  

ADV MASUKU SC:    In  any even t  Mr  Buthe lez i  may we l l  
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add ress tha t  tomorrow or  the  day a f te r  tomorrow i f  the  

mat te r  p roceeds a t  a l l .  

CHAIRPERSON:    Okay.   No,  tha t  i s  f ine .  

ADV MASUKU SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Ms Hofmeyr,  I  see we are  a t  n ine  

m inutes  past  one but  I  th ink  you shou ld  respond i f  you w ish  

to  respond before  maybe we take the  lunch b reak.  

ADV HOFMEYR:    Thank you,  Cha i r.   Jus t  two br ie f  po in ts  

in  response,  i f  I  may.   The f i rs t  i s  jus t  to  a l so  emphas ise  

tha t  Regu la t ion  8 .2  o f  the  regu la t ions o f  th is  Commiss ion  10 

a lso  prov ided doub le  p ro tec t ion  i n  a  sense to  w i tnesses  

because what  i t  makes c lear  –  i t  ac tua l l y  took me some 

t ime to  work  ou t  how the  pr i v i lege i n  the  Act  opera tes  

together  w i th  Regu la t ion  8 .2  because what  Regu la t ion  8 .2  

says is  any answer  tha t  you g ive  in  ev idence in  th is  

Commiss ion  is  no t  admiss ib le  in  a  la te r  c r im ina l  t r ia l  

except  fo r  a  t r ia l  re la ted  to  per ju ry.   R igh t ,  I  am 

paraphras ing ,  bu t  tha t  i s  the  essence o f  i t .  

CHAIRPERSON:    Yes,  yes .  

ADV HOFMEYR:    And i t  was not  en t i re l y  c lear  to  me how 20 

tha t  l i ves  a longs ide  a  p r iv i lege to  invoke whenever  you 

want  a  no t  answer.  

CHAIRPERSON:    Yes.  

ADV HOFMEYR:    And what  I  reso lved is  l i ke ly  to  be  the  

way to  read those togethe r,  i s  the  w i tness who is  aware  o f  
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the  pr iv i lege,  invokes i t  and is  en t i t led  to  invoke i t  in  the 

appropr ia te  c i rcumstances when the  tes t  i s  app l ied .   But  

there  w i l l  be  occas ions where  a  quest ion  m ight  no t  be 

an t ic ipa ted  as  be ing  incr im inat ing  or  a  w i tness m ight  come 

before  you not  aware  o f  tha t  p r iv i lege and i t  i s  in  those  

c i rcumstances tha t  there  is  even an add i t iona l  p ro tec t ion ,  

tha t  no th ing  tha t  can be sa id  here  is  admiss ib le  as  

ev idence in  a  c r im ina l  t r ia l  except  fo r  in  re la t ion  to  the 

cr ime o f  per ju ry.    

 So,  Cha i r,  tha t  i s  jus t  an  add i t iona l  p ro tec t ion  tha t  10 

the  Commiss ion  works  w i th  in  o rder  to  make i t s  

de terminat ion  and in  the  f ina l  po in t  I  wanted to  make is  

jus t  to  re fe r,  as  I  th ink  Cha i r  has  a l ready th is  morn ing  to  

your  p rev ious ru l ing  when th is  i ssue was ra i sed w i th  Mr  

Mokhes i .    You see there ,  Cha i r,  as  I  unders tand your  

ru l ing ,  i t  was d i rec t l y  in  l ine  w i th  the  lega l  au thor i t ies  tha t  I  

have addressed you on.   I t  requ i red  the  pr i v i lege to  be  

invoked in  re la t ion  to  spec i f i c  quest ions and the  

proceed ings were  conducted on tha t  bas i s  and there  is  

a lso  an  impor tance o f  par i t y  o f  t rea tment  ac ross  w i tnesses 20 

in  th is  Commiss ion  and so  tha t ,  I  submi t ,  Cha i r,  wou ld  be  

another  cons idera t ion  tha t  you wou ld  bear  in  m ind in  

mak ing  your  de terminat ion  whenever  t he  pr iv i l ege  is  

invoked he re .   Thank you,  Cha i r,  those a re  our  

submiss ions.  
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CHAIRPERSON:    Yes.   No,  tha t  i s  f ine .   We are  go ing  to  

p roceed a f te r  lunch –  I  know tha t  there  was a  t ime when Mr  

Masuku was s t i l l  address ing  me when Ms Myen i  was not  

appear ing  on  the  screen,  so  I  do  no t  know whether  she  

never the less  was ab le  to  hear  Mr  Masuku as  he  was  

address ing  me even though she was not  appear ing  on  the  

sc reen or  whethe r  she cou ld  no t  hear.   Ms Myen i ,  were  you 

ab le  to  hear  when you were  no t  appear ing  on  the  sc reen?  

I t  looks  l i ke  she cannot  hear  me.   No,  she cannot  hear  me,  

so  I  th ink  the re  i s  someth ing  wrong  w i th  the  –  can you hear  10 

me now,  Ms Myen i?   She is  speak ing  but  we cannot  hear  

he r.  

ADV HOFMEYR:    Ms Myen i ,  I  th ink  you may have  muted  

yourse l f ,  i f  you jus t  –  yes,  there  you go.  

MS MYENI :    I  can  hear,  Cha i rperson,  very  we l l .   I  was 

hear ing  you a l l  a long.  

CHAIRPERSON:    Oh.   And d id  you hear  your  counse l  

when he was address ing  me,  Mr  Masuku? 

MS MYENI :    I  d id .  

CHAIRPERSON:    Oh,  okay,  a l r igh t .  20 

MS MYENI :    I  d id ,  Cha i rpe rson,  thank you.  

CHAIRPERSON:    Okay,  a l r igh t .    

MS MYENI :    Thank you.  

CHAIRPERSON:    As  I  unders tand the  pos i t ion  based on  

Mr  Masuku ’s  address and Ms Hofmeyr ’s  address,  the  
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pos i t ion  is  tha t ,  Ms Myen i ,  you  w i l l  be  asked quest ions  

even on SAA,  okay,  and in  te rms o f  your  responses,  there  

may be quest ions where  you might  revoke your  p r iv i lege 

not  to  incr im inate  yourse l f  and there fo re  say tha t  you  

wou ld  l i ke  no t  to  respond to  tha t  quest ion  or  answer  tha t  

quest ion  bu t  the  expecta t ion ,  ce r ta in ly  f rom my s ide ,  i s  

tha t  there  wou ld  be  o ther  quest ions wh ich  you ought  to  

have no prob lem wi th  o r  in  respect  o f  wh ich  I  wou ld  no t  

expect  the  pr iv i lege not  to  inc r im inate  yourse l f  to  be  

invoked but ,  f rom your  s ide ,  you w i l l  do  –  you w i l l  exerc i se  10 

your  r igh ts ,  as  you unders tand them,  in  regard  to  the  

quest ions tha t  you w ish  to  invoke i t .    

I f  Ms Hofmeyr  submi ts  tha t  tha t  i s  no t  a  quest ion  

where  you can invoke tha t  p r iv i lege,  I  may hear  a rgument  

and make a  ru l ing  whethe r  your  p r iv i lege may be invoked in  

regard  to  tha t  quest ion  or  no t  and i f  I  make a  ru l ing  in  

regard  to  a  par t i cu la r  quest ion  tha t  you must  answer,  tha t  

wou ld  be  the  ru l i ng .   There  may be o the rs  where  I  say  no ,  

you are  en t i t led  no t  to  answer  and then we w i l l  see  as  we 

go a long but ,  f rom your  s ide ,  you  w i l l  p ro tec t  yourse l f  as  20 

you w ish  and your  lega l  team i s  he re ,  a t  any s tage they w i l l  

a lso  ind ica te  to  me i f  have someth ing  to  say.   You 

unders tand tha t?   Do you unders tand tha t ,  Ms Myen i?   That  

de lay  i s  long,  I  th ink  she does not  hear  me somet imes.   Ms 

Myen i?  
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MS MYENI :    Yes,  I  can hear  you ve ry  we l l  now.   Yes,  

Cha i rperson,  thank you,  I  unders tood.  

CHAIRPERSON:    Yes,  okay.  

MS MYENI :    What  the  Cha i r  was say ing  and thank you 

very  much,  we may p roceed.  

CHAIRPERSON:    Yes,  okay,  a l r igh t .   We are  go ing  to  take  

the  lunch break now,  i t  i s  about  quar te r  past  one.   We wi l l  

resume a t  quar te r  past  two.   We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 10 

CHAIRPERSON:    Yes Ms Hofmeyr,  a re  we ready?  

ADV HOFMEYR:    Thank you Cha i r,  we are  indeed.   I  

unders tand f rom my learned f r iend ove r  the  break tha t  

there  is  an  aspec t  tha t  he  w ishes to  address you on ,  so  i f  I  

cou ld  hand over  to  h im fo r  a  moment .  

CHAIRPERSON:    Yes,  okay,  no  tha t  i s  f ine .  

ADV BUTHELEZI :    Thank you Cha i r.   F i rs t l y,  Cha i r  I  wou ld  

l i ke  to  po l i te ly  to  excuse Mr  Masuku,  h is  t ranspor t  

a r rangements  fo rce  tha t  he  l eave now,  because he  had to  

rush back to  Cape Town.  20 

CHAIRPERSON:    Okay no tha t  i s  f ine .  

ADV BUTHELEZI :    Chai r  w i th  the  greates t  o f  respect ,  

f i rs t l y  I  wou ld  l i ke  to  say we say,  and pe rsona l ly  my v iew 

as we l l  as  Counse l ,  th is  i s  no t  mot ion  cour t ,  and th i s  i s  no t  

a  p la t fo rm fo r  counse l  to  be  the  one argu ing  between 
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themse lves.   So,  in  as  much as  I  make the  submiss ion ,  I  

make i t  w i th  a  heavy …[ in tervenes ] .   

CHAIRPERSON:    I ’m  sor ry  Mr  Buthe lez i ,  I  don ’ t  know why,  

i t ’s  very  dark ,  once aga in  where  you are  there  on  tha t  s ide ,  

much darke r  than  i t  was –  okay,  a l r igh t  when Ms Hofmeyr  

comes back we ’ l l  jus t  check whether  tha t  w i l l  d i s tu rb  he r  o r  

whethe r  i t  shou ld  be  tha t  s ide ,  tha t  l igh t ,  okay,  ja .  

ADV BUTHELEZI :    So ,  Cha i r,  the  na tu re  o f  my 

submiss ions are  no t  to  p rovoke  a  debate  be tween Ms 

Hofmeyr  and myse l f  bu t  our  in ten t ion  is  to  move us  10 

fo rward ,  hav ing  issued,  up f ron t  what  our  reserva t ions and  

concerns a re .    

Now,  the  f i r s t  o f  these,  Cha i r,  we ’ve  now sa id  Ms  

Myen i  w ishes to  invoke the  r igh t  to  s i lence,  however,  we,  

in  our  d iscuss ions have now d iscovered tha t ,  I  th ink  there  

may have been a  m isunders tand ing  w i th  regards to  SAA 

and we ’d  l i ke  to  unbund le  th is  m isunders tand ing  and g ive  

grounds f rom where  i t  emanates  f rom.   Ms Myen i  had  

a l ready answered the  quest ion  as  to  when she was  

appo in ted  as  Cha i r,  i t  was a  quest ion  about  SAA,  and she  20 

answered i t .   The d i f f i cu l t y  a rose in  the  subsequent  

quest ion  tha t  asked,  do  you  remember  tak ing  an  

under tak ing?  Now,  the  na ture  o f  the  quest ion ,  when i t  

says ,  do  you remember  mak ing  an  under tak ing ,  i s  in  i t se l f  

open ended i t  cou ld  go  e i ther  way  to  an  under tak ing   tha t  
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was,  e i ther  no t  uphe ld  and an under tak ing  tha t  i s  a  sub jec t  

o f  a  cont rovers ia l  po in t  a round he r.    

So,  we can not  to  d ic ta te  to  Ms Ho fmeyr  how to  ask  

her  quest ions an  in  the  way i t ’s  asked and what  quest ions  

to  use but  we then unpacked i t  to  rea l i se  tha t ,  because the  

quest ion  had sa id ,  do  you  remember  mak ing  an 

under tak ing  to  the  Depar tment ,  then i t  leaves us  open and 

we take the  caut ion  tha t  we took to  say,  look ,  in  tha t  case 

then tha t  quest ion  leaves us  open.    

So,  we,  in  mak ing  the  submiss ion  to  the  10 

Commiss ion  in  the  a f f idav i t  were  up f ron t  in  s ta t ing  tha t  we  

are  res t r i c ted  in  what  we have answered we haven ’ t  come 

and ambushed the  Commiss ion  w i th  the  fac t  tha t  these are  

the  po in ts  tha t  we w i l l  be  re l y ing  upon because ou r  bone 

f ide  i sn ’ t  re ly ing  on  tha t  po in t ,  a re  up f ron t  bu t  the  day tha t  

we submi t ted  the  a f f idav i t ,  s ta tes  c lea r ly,  on  1 ,  2 ,  3 ,  4 ,  5  

i ssues I  have these res t ra in ts .   Now we want  Cha i r,  to  say,  

we want  to  take  th is  p iecemeal  approach o f  quest ion  by  

quest ion  and a l low Ms Hofmeyr  to  p roceed.    

What  we are  wary  o f  i s ,  w i l l  th ree  days be  enough  20 

fo r  the  Cha i r  to  make a  ru l ing  on  eve ry  quest ion  and we  

want  to  f rame i t  in  a  way tha t  says,  look  we ’ve  sa id ,  

spec i f i ca l l y  w i th  the  quest ions tha t  you ’ve  sent  us ,  we ’ve 

go t  d iscomfor ts  i n  these 1 ,  2 ,  3 ,  4 ,  5  a reas.   Anyth ing  e l se  

you want  to  t rave rse  you ’ re  a t  la rge  to  do  so .   
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So ,  we don ’ t  ob jec t ,  so  we a re  no t  asser t ing  a  

b lanket  r igh t  to  s i lence and I  th ink  tha t ’s  the  po in t  tha t  we 

don ’ t  want  the  Cha i r  to  be  under  the  impress ion  tha t  Ms 

Myen i  came here  to  asser t  a  b lanket  r igh t  to  s i lence,  tha t  

i s  no t  co r rec t  

 Second ly,  Cha i r,  Ms Hofmeyr  ra ised the  po in t s  

about  the  tes t  and the  r igh t  to  s i l ence and we say  to  her  

yes ,  tha t  i s  cor rec t ,  tha t  is  the  tes t  and we  

qua l i f y…[ ind i s t inc t  5 .17 ]  because the  tes t  asked the  two  

cruc ia l  quest ions ,  do  we have a  rea l  and apprec iab le  10 

apprehens ion  tha t  p rosecut ion  may fo l low and we say ours  

i f  founded on a  Cour t  Judgment  tha t  has pronounced us  as  

peop le  who may be p rosecuted.   So,  i t ’s  no t  f i c t i t ious ,  i s  i t  

rea l ,  i s  i t  no t  naked,  i s  i t  no t  too  much,  i t  i s  rea l .    

Mr  Agr izz i  i s  a r res ted  as  we speak ,  and he tes t i f ied  

about  Ms Myen i .  So,  we are  no t  f raming th ings tha t  a re  no t  

tang ib le ,  we ’ve  go t  tang ib le  reasons as  to  say,  why we  

ra ise  these issues.   So,  we wou ld  l i ke  to  p ropose –  no t  

p ropose but  suggest  –  because I  can ’ t  keep coming to  

ob jec t  ad  I  don ’ t  want  to  coming to  –  we ’ve  los t  an  en t i re  20 

morn ing  hav ing  made l i t t le  p rogress Cha i r,  to  say,  wou ld  i t  

be  poss ib le ,  g iven tha t  we ’ve  been upf ron t  w i th  every th ing  

tha t  we are  abou t  and what  i s  o f  concern  to  us ,  tha t  the  

l ine  o f  quest ion ing  be  mindfu l  o f  tha t  and i f  the  quest ion  

says,  do  you remember  mak ing  an under tak ing ,  i t ’s  go ing  
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to  t r igger  tha t  we are ,  tha t  we ’ve  los t  an  hour  to  t ry ing  to  

reso lve  to  say,  i f  the  quest ion  is ,  you made an under tak ing  

on  th is  da te  say ing  A ,  B,  C,  D then i t ’s  c lear  to  Ms Myen i  to  

say,  i s  th i s  what  she cons iders  herse l f ,  inc r im inat ing ,  i s  

th is  what  she cons iders ,  she may  be s i len t  on  or  i s  th is  

someth ing  she ’s  comfo r tab le  to  answer  because f rom 

where  I  s tand and f rom what  I  know she ’s  comfo r tab le  to  

answer  many,  many quest ions and she wants  to  answer  

many,  many quest ions,  however,  we do have  those 

d isc la imers  Cha i r.  10 

CHAIRPERSON:    I  th ink ,  what  we may cons ider  do ing  is  

maybe a l low Ms Hofmeyr  to  quest ion  her  and note  

quest ions where  she seeks to  invoke the  r igh t  and the  

pr iv i lege not  to  incr im inate  herse l f  and then Ms Hofmeyr  

cont inues,  so  tha t  we are  ab le  to  make as  much –  as  much  

progress as  poss ib le  on  those quest ions where  she ’s  ab le  

to  answer.  

ADV BUTHELEZI :    Yes Cha i r.  

CHAIRPERSON:    And then la te r  today or  t omorrow,  we 

might  have to  come back to  the  quest ions tha t  she –  in  20 

respect  o f  wh ich  she invoked  the  pr iv i lege  not  to  

incr im inate  he rse l f  and look a t  those and i f  I  need to  make 

a  ru l ing ,  make a  ru l ing  bu t  to  avo id  a  s i tua t ion  where  a  

quest ion  is  asked she invokes  her  p r iv i lege and then 

there ’s  an  argument ,  then a  ru l ing ,  then the  next  one,  same 
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th ing .    

So,  i t  may be tha t  we do i t  tha t  way,  Ms Hofmeyr  

cou ld  ask  as  many o f  the  quest ions she wou ld  l i ke  to  ask  

as  poss ib le  and  then those tha t  Ms Myen i  –  those in  

respect  o f  wh ich  she says I  wou ld  l i ke  to  –  no t  to  respond  

to ,  answer  tha t  quest ion  and to  invoke my pr i v i lege not  to  

incr im inate  myse l f ,  we note  and then can dea l  w i th  la te r,  

together  w i th  o thers  tha t  she might  –  in  respect  o f  wh ich  

she might  adopt  the  same a t t i tude.  

ADV BUTHELEZI :    Thank you Cha i r.  10 

CHAIRPERSON:    Ja ,  thank you.   Ms Hofmeyr,  what  do  you  

th ink  o f  tha t  suggest ion?  

ADV HOFMEYR:    Cha i r,  f rom our  s ide  we have no  

d i f f i cu l t y  w i th  tha t  p roposa l .   I  ac tua l l y  th ink ,  i t  w i l l  be  

un l i ke ly  tha t  a  ru l ing  w i l l  be  necessary  and so  le t  us  go 

th rough i t ,  p rov ided,  a t  a  po in t  I  ge t  c la r i t y  as  to  Ms 

Myen i ’s  reasons fo r  invok ing  the  p r iv i lege.   I t  i s  l i ke ly  tha t  

we w i l l  s imp ly  move on.   So,  I  th ink  the re ’s  eve ry  chance  

tha t  there  w i l l  be  speed and e f f i c iency.  

CHAIRPERSON:    Yes,  okay,  no t  tha t ’s  f ine .   Okay you may  20 

proceed.  

ADV HOFMEYR:    Thank you.   So we ’ve  had the  debate  

a l ready but  the  quest ion  tha t  I  asked,  I  jus t  wan t  to  be  

c lea r  aga in ,  Ms  Myen i ,  what  approach you take  to  i t ,  

whethe r  you are  w i l l i ng  to  answer  i t ,  g iven the  debate 
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tha t ’s  taken p lace today and the  c la r i f i ca t ion  about  what  

the  lega l  tes t  i s .  So,  the  quest ion  was,  whether  you 

reca l led  hav ing  g iven an under tak ing  to  the  Depar tment  o f  

Pub l i c  Enterpr i ses  on  the  day tha t  you were  appo in ted  as  

ac t ing  Cha i rperson o f  SAA? 

MS MYENI :    I  don ’ t  reca l l .  

ADV HOFMEYR:    I ’d  l i ke  to  take  you to…[ in tervenes] .  

MS MYENI :    I  reca l l  the  le t te r  o f  appo in tment  and a  phone  

ca l l  as  an  ac t ing  Cha i rperson,  tha t  I  rece ived in  December  

when the re  were  res ignat ions.  10 

ADV HOFMEYR:    R igh t ,  then I ’d  l i ke  to  take  you,  i f  I  may,  

to  tha t  under tak ing  and fo r  t ha t  purpose you w i l l  need to  go  

to  the  second f i le  tha t  conta ins  your  Bund le ,  so  you ’ re  

go ing  to  need DD34B in  f ron t  o f  you and the  page we ’ re  

in te res ted  in ,  i s  page 1240.  

MS MYENI :    DD34?  

ADV HOFMEYR:   B .   

MS MYENI :    B? 

CHAIRPERSON:    Ja .  

MS MYENI :   D id  you say DD34B?  20 

ADV HOFMEYR:    Yes.  

CHAIRPERSON:    Have you got  i t?  

MS MYENI :    I  have,  34B.  

CHAIRPERSON:    Ja ,  okay.  

MS MYENI :    Yes,  Cha i rpe rson,  I  have.  
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CHAIRPERSON:    Thank you.  

ADV HOFMEYR:   Thank you.   Now,  th i s  document ,  

Ms…[ in tervenes] .  

MS MYENI :    Sor ry  what  –  sor ry  Cha i rperson,  I  d idn ’ t  ge t  

the  sect ion ,  I  s t i l l  have the  f i le  DD34B.  

ADV HOFMEYR:    So ,  you w i l l  f ind  i t  under  tab13 in  tha t  

f i l e  and the  page number  i s  1240.  

MS MYENI :    Yes,  Cha i r,  I  have i t .  

ADV HOFMEYR:    I s  tha t  your  s ignature  on  the  page .  

MS MYENI :    Yes,  there  is  a  s ignature ,  i t ’s  my s igna ture .  10 

ADV HOFMEYR:    And g iven tha t  you d idn ’ t  have a  

reco l lec t ion  o f  i t ,  m igh t  I  suggest  tha t  you read in  to  the 

record  what  you s igned conf i rmat ion  o f  on  tha t  page and  

then jus t  fo r  the  record  pu rposes I  see the  da te  on  th is  i s  

2012/12/07,  tha t ’s  the  7 t h  o f  December  2012 wh ich  I  th ink  

was the  da te  you  ind ica ted  ear l ie r  you ’d  been appo in ted  as  

ac t ing  Cha i rperson,  i s  tha t  r igh t?  

MS MYENI :    Yes,  i t  i s  cor rec t .  

ADV HOFMEYR:    Thank you,  so  i f  you ’d  read tha t  in to  the 

record  p lease?  20 

MS MYENI :    Sor ry?  

ADV HOFMEYR:    I f  you ’d  read what  you say on  th is  page  

above your  s ignature .  

MS MYENI :    I ’m  not  comfor tab le  to  cont inue w i th  th is  

quest ion  because  I  don ’ t  know where  i t ’s  lead ing  to .   I  d id  



04 NOVEMBER 2020 – DAY 298 
 

Page 63 of 120 
 

s ign  an  under tak ing ,  I  don ’ t  know where  i t  i s  lead ing  to .  

CHAIRPERSON:    Wel l  a l l  she ’s  ask ing ,  Ms Myen i ,  i s  jus t  

to  read what  you s igned in to  the  record ,  tha t ’s  a l l  she ’s  

ask ing .   A re  you not  comfor tab le  read ing  i t?  

MS MYENI :    I  have answered,  Cha i rperson.  

CHAIRPERSON:    Ms Hofmeyr  do  you want  to  jus t  read i t  

in to  the  record .  

ADV HOFMEYR:    Cer ta in ly.  

CHAIRPERSON:    Yes.  

ADV HOFMEYR:    So ,  i t  reads,  10 

“ I  Duduz i le  C Myen i ,  in  my capac i ty  as  a  non-

Execut ive  member  o f  South  A f r i can A i rways Board ,  

hereby accept  the  appo in tment  as  ac t ing  

Cha i rperson o f  South  A f r i can A i rways Board .   I  

under take to  observe  and comply  w i th  the  p r inc ip les  

and prov i s ions o f  a l l  leg is la t ion  re levant  to  South  

A f r i can A i rways ,  the  pro toco l  on  corpora te  

governance under  rev iew and the  prov i s ions o f  the 

shareho lders  compact  be tween the  Board  o f  Sou th 

A f r i can A i rways  and the  Min is te r  o f  Pub l ic  20 

Enterp r ises .   To  devote  su f f i c i en t  t ime fo r  the 

execut ion  o f  my respons ib i l i t i es  to  u t i l i se  my sk i l l s  

to  the  best  o f  my ab i l i t y,  to  in i t ia te ,  deve lop  and 

imp lement  sys tems or  mechan isms fo r  the  e f fec t i ve  

and  e f f i c ien t  management  o f  South  A f r i can A i rways 
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and to  main ta in  and observe  the  h ighest  s tandards 

o f  in tegr i t y  and  prob i ty  in  the  execut ion  o f  my 

respons ib i l i t i es” .   

Ms Myen i  d id  you observe  the  ob l iga t ions tha t ,  tha t  

under tak ing  p laced on you,  wh i le  you served on the  Board  

o f  SAA? 

MS MYENI :    I  w i l l  no t  answer  the  quest ion ,  Cha i rpe rson  

ADV HOFMEYR:    And why w i l l  you  not  answer  i t  Ms  

Myen i?  

MS MYENI :    May I  be  a l lowed to  invoke or  to  ask  fo r  the 10 

pr iv i lege tha t  has been g i ven to  me,  no t  to  answer  

per ta in ing  to  quest ions I  fee l  I ’m  not  comfor tab le  to  

answer?  

ADV HOFMEYR:    Ms Myen i ,  i f  I  cou ld  jus t  seek a  po in t  o f  

c la r i f i ca t ion ,  you see there ’s  a  very  par t i cu la r  c i rcumstance 

in  wh ich  the  pr iv i lege may be invoked so  i t ’s  impor tan t  tha t  

I  ge t  c la r i t y.   A re  you invok ing  the  pr iv i lege because you  

be l ieve  tha t  the  answer  you g ive ,  w i l l  tend to  expose you to  

a  c r im ina l  charge?  Ms Myen i ,  i f  I  may jus t  pause there ,  

tha t  i s  the  u l t imate  quest ion  I  want  to  ask  you  but  in  20 

fa i rness to  you,  I  want  to  exp la in  why I  ask  i t  because i f  

there  are  o ther  reasons on the  bas is  o f  wh ich  you are  

dec l in ing  to  answer  i t ’s  impor tan t  tha t  we know them 

because i f  you are ,  fo r  example ,  re fus ing  to  answer  the  

quest ion  because  you have an appea l  pend ing  aga ins t  the  
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H igh  Cour t  Judgment ,  o r  because invest iga t ions m ight  be  

under  way by  the  NPA or  because  i t  re la tes  to ,  as  I  th ink  

my learned f r iend sa id  in  h is  address a  moment  ago,  a 

cont rovers ia l  po in t  a round you,  those wou ld  no t  be  lega l l y  

va l id  g rounds on  wh ich  to  re fuse to  answer.   So,  i t ’s  jus t  

very  impor tan t  fo r  the  Commiss ion ’s  purposes tha t  you 

conf i rm tha t  your  reason fo r  no t  answer ing  is  because you 

regard  the  answer  as  l i ke l y  to  expose you to  a  c r im ina l  

charge,  i s  tha t  the  reason you re fuse to  answer?  

MS MYENI :    I  th ink ,  Cha i rperson,  as  I  exp la ined  ear l ie r,  10 

anyth ing  per ta in ing  to  SAA and dec i s ions we made a t  SAA 

were  done as  a  co l lec t i ve ,  as  a  Board .   There fore ,  hav ing  a  

judgment  tha t  has been made aga ins t  one person  makes 

me fee l  uncomfor tab le  and I  fee l  I  m igh t  incr im inate  myse l f  

in  th is  po in t  in to  mat te rs  such as  these ones,  w i th  respect  

Cha i rperson.  

CHAIRPERSON:    Ms Hofmeyr?  

ADV HOFMEYR:    Thank you.   Ms Myen i  speak ing  fo r  

myse l f ,  as  the  ev idence leader,  i f  you ,  in  response to  a  

quest ion  I ’ ve  asked say tha t  you conf i rm tha t  you be l ieve  20 

the  answer  you g ive  is  l i ke l y  to  expose you to  a  c r im ina l  

charge,  then sub jec t  to  the  d i rec t ion  o f  the  Cha i rperson,  

my in ten t ion  w i l l  be  to  move on to  the  next  quest ion  bu t  i t ’s  

jus t  ex t remely  impor tan t  tha t  there  is  a  p roper  

unders tand ing  on  your  par t ,  o f  what  your  r igh ts  a re  and  
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what  your  p r iv i leges are  because  th is  p r i v i lege cannot  be  

invoked,  s imp ly  because the re  a re  mat te rs  pend ing  or  there  

are  poss ib le  invest iga t ions or  because there  are  po in ts  o f  

content ion .   You  must  have a  reasonab le  be l ie f  tha t  your  

answer  i s  l i ke ly  t o  expose you to  a  c r im ina l  charge  and i f  

you g ive  tha t  con f i rmat ion ,  i f  i t ’s  necessary  there  can be a  

ru l ing ,  Cha i r,  I  p ropose but  i f  no t ,  speak ing  fo r  myse l f  I  

wou ld  move on to  the  next  quest ion .  

CHAIRPERSON:    Maybe  what  we shou ld  do  

is…[ in tervenes] .  10 

MS MYENI :    I  know Ms Hofmeyr.  

CHAIRPERSON:    Yes Ms Myen i ,  you want  to  say 

someth ing?  

MS MYENI :    I ’m  sor ry  Cha i rperson.  

CHAIRPERSON:    Yes.  

MS MYENI :    No,  no  Cha i r,  I  was  say ing  I  know tha t  Ms 

Hofmeyr  m ight  no t  l i ke  my answer,  bu t  I  have answered the  

quest ion .  

CHAIRPERSON:    Yes,  no ,  no  she ’s  say ing  tha t  her  

inc l ina t ion  is  to  move on to  another  quest ion   w i thout  20 

ask ing  fo r  any ru l ing  i f  tha t ’s  what  you say,  tha t ’s  what  she 

is  say ing .  So I  th ink  what  we shou ld  do ,  Ms Hofmeyr,  i s  

move on i f  you  are  comfor tab le  to  move on and a t  some 

s tage when I  know a l l  o f  the  quest ions,  maybe tha t  she has 

re fused to  answer,  I  can app ly  my mind to  whether  there  



04 NOVEMBER 2020 – DAY 298 
 

Page 67 of 120 
 

a re  some tha t  I  w i l l  compel  he r  to  answer  because I  come 

to  the  conc lus ion  tha t  they don ’ t  expose her  o r  answers  

won ’ t  expose he r  to  c r im ina l  p rosecut ion .  

ADV HOFMEYR:    We’ re  indebted to  you.  

CHAIRPERSON:    Bu t  a t  leas t  le t  us  move on and  a t  the 

end we w i l l  see  how much she has been ab le  to  answer  

and how much she hasn ’ t  answered and then we can take  i t  

f rom there .  

ADV HOFMEYR:    Indeed.  

CHAIRPERSON:    You unders tand  tha t  Ms Myen i?   I  th ink  10 

she can ’ t  hear  me anymore ,  Ms Myen i  can you hear  me? 

MS MYENI :    I  can  hear  you now Cha i r.  

CHAIRPERSON:    Oh,  okay,  d id  you hear  what  I  sa id  about  

a  m inute  ago?  

MS MYENI :    Yes,  I  d id .  

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.  

MS MYENI :    Thanks Cha i r.  

CHAIRPERSON:    Thank you,  le t ’s  cont inue.  

ADV HOFMEYR:    Thank you Cha i r.   Ms Myen i  when you 

served on the  Board  o f  SAA were  you aware  tha t  you had 20 

cer ta in  du t ies  under  the  Pub l i c  F inance Management  Act  as  

a  member  o f  the  account ing  au tho r i t y  o f  SAA? 

MS MYENI :    I  won ’ t  answer,  Cha i rperson,  the  quest ion .  

CHAIRPERSON:    Sor ry,  jus t  repeat  tha t ,  jus t  repeat  what  

you sa id?  
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MS MYENI :    I ’ ve  answered Cha i rpe rson,  o r  I  sa id ,  may I  

p lease,  w i th  respect ,  no t  answer  tha t  quest ion  

Cha i rperson?  

ADV HOFMEYR:    And is  tha t  because you be l ieve  tha t  the  

answer  i s  l i ke l y  to  expose you to  a  c r im ina l  cha rge?  

MS MYENI :    What  i s  your  sugges t ions,  Ms Hofmeyr,  you ’ re  

say ing  i t  m igh t  lead to  a  c r im ina l  charge,  i s  tha t  what  you 

say I  must  say?  

ADV HOFMEYR:    No,  I ’m  not  te l l ing  you to  say anyth ing  

Ms Myen i .   You sa id ,  I  re fuse to  answer,  so  I ’m  seek ing  10 

c la r i t y  because remember  my quest ion  is ,  were  you aware  

when you were  a  Board  member  o f  SAA,  tha t  you had 

dut ies  under  the  Pub l ic  F inance Management  Act .   As  I  

unders tand i t ,  you  say,  you don ’ t  want  to  answer  tha t  and  

I ’m seek ing  c la r i t y.   I s  tha t  because you be l ieve  the  answer  

i s  l i ke ly  to  expose you to  a  c r im ina l  cha rge?  

MS MYENI :    Yes,  I ’ ve  answered you Ms Hofmeyr,  I  sa id  I   

wou ld  pre fe r  no t  to  answer  because I  don ’ t  want  to  

incr im inate  myse l f .  

ADV HOFMEYR:    That  -   Ms Myen i ,  jus t  to  be  20 

c lea r…[ in te rvenes] .  

CHAIRPERSON:    Maybe le t  me  exp la in  i t  to  her.   Ms  

Myen i  where  the  quest ion  tha t  you ’ re  be ing  asked is  a  

quest ion  in  respect  o f  wh ich  you ’d  l i ke  to  invoke your  

p r iv i lege not  to  incr im inate  yourse l f ,  i t  i s  no t  enough tha t  
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you  jus t  say  wou ld  l i ke  no t  to  answer,  i t ’s  impor tan t  a lso  to  

g ive  the  bas i s  tha t  i s  why Ms Hofmeyr  has been ask ing  –  

a f te r  you sa id  you wou ld  l i ke  no t  to  answer  the  quest ion ,  

tha t  i s  why,  she w i l l ,  each t ime ask you,  whethe r  the  bas is  

i s  th is  one because as  she put  i t  to  you,  i f  the  bas is  i s  

someth ing  e lse ,  tha t  wou ld  no t  be  app l i cab le .  So,  when you 

say you ’d  l i ke  no t  to  answer,  she w i l l  ask  you fo r  the  bas i s  

so  tha t  she can  see whethe r  i t ’s  the  r igh t  bas is ,  you 

unders tand?  

MS MYENI :    Thank you very  much,  Cha i rpe rson,  fo r   10 

c la r i t y,  I  apprec ia te  i t .  

CHAIRPERSON:    Okay,  a l r igh t ,  okay Ms Hofmeyr?  

ADV HOFMEYR:    So  do I  have c la r i t y  then,  Ms Myen i  tha t  

you re fuse to  answer  the  quest i on ,  whethe r  as  a  Board 

member  o f  South  A f r i can A i rways you were  aware  tha t  you 

had dut ies  under  the  Pub l ic  F inance Management  Act  

because you be l ieve  the  answer  to  tha t  quest ion  is  l i ke ly  to  

expose you to  a  c r im ina l  charge?  

MS MYENI :    No Cha i rperson,  I  don ’ t  re fuse to  answer  tha t  

I  was a  Board  –  I  was a  Cha i rperson o f  the  South  A f r i can 20 

A i rways Board ,  I  don ’ t  re fuse to  answer  tha t  quest ion ,  I  d id  

answer  i t  a t  the  beg inn ing  and I  d id  every th ing  tha t  ought  

to  have been done a t  SAA as the  Cha i rperson o f  the  Board  

in  respect  o f  my respons ib i l i t i es  as  the  Cha i r  and lead ing  a  

co l lec t i ve  Board  bu t  what  I  wou ld  no t  l i ke  to  answer  i s ,  
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what  i s  added on the  quest ion  o f  whether  I  was a  

Cha i rperson o f  the  Board  o f  SAA and whether  I  knew –  the 

o ther  added par t  in  respect  o f  the  PFMA and o the r  re levant  

documents  tha t  were  supposed to  be  used in  execu t ing  our  

work  a t  SAA.  

CHAIRPERSON:   Okay l e t  me jus t  make  

sure…[ in te rvenes ] .  

MS MYENI :    In  case,  Cha i rperson,  maybe le t  me add tha t  

the  reason why I  wou ldn ’ t  want  –  in  fac t ,  I  don ’ t  want  to  

use the  word ,  I  re fuse,  Cha i rperson.   I  d id  ind ica te  a t  the  10 

beg inn ing  tha t  I  respect  the  Commiss ion  I  wou ld  pre fer  no t  

to  answer  tha t  quest ion ,  Cha i rperson,  because as  you have  

exp la ined i t  to  me tha t  I  must  add why I  th ink  I  do  no t  

p re fe r  to  answer.   I  don ’ t  want  to  answer  tha t  quest ion ,  

Cha i rperson,  because I  do  no t  w ish  to  incr im inate  myse l f .   

CHAIRPERSON:    That  i s  the  quest ion  about  whether  you 

were  aware  tha t  you had cer ta in  ob l iga t ions under  the  

PFMA,  tha t ’s  the  quest ion  tha t  you are  say ing  you  wou ld  

l i ke  no t  to  answer,  i s  tha t  cor rec t?  

MS MYENI :    Tha t ’s  the  quest ion ,  I  say,  I  wou ld  no t  l i ke  to  20 

answer  Cha i rperson,  fo r  the  reason I  have exp la ined yes  

Cha i r.  

CHAIRPERSON:    Yes,  jus t  so  tha t  we f i t  w i th in  the  lega l  

f ramework ,  I  th ink  you have made the  po in t  tha t  you 

wou ldn ’ t   l i ke  to  say you re fuse,  ou t  o f  respect .   You say 
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you  pre fe r  bu t  we can take  tha t  what  you in tend is  to  

re fuse jus t  tha t  you ’d  l i ke  to  say,  you pre fer,  you pre fer  no t  

to  answer  as  respect  bu t  o the rw ise  your  pos i t ion  is  tha t ,  

you are  re fus ing  bu t  you don ’ t  fee l  comfor tab le  to  say tha t ,  

i s  tha t  cor rec t?  

MS MYENI :    Yes,  indeed Cha i rperson.  

CHAIRPERSON:    Yes,  okay,  a l r igh t .  

ADV HOFMEYR:    Thank you,  Ms  Myen i  i f  I  may make a  

suggest ion ,  because I  know the  language is  cha l l eng ing ,  

one doesn ’ t  want  to  say re fuse in  c i rcumstances espec ia l l y  10 

when one appears  be fo re  a  body as  august  as  th is .   So in  

l ine  w i th  the  lega l  tes t  the  s imp le  quest ion  tha t  you  wou ld  

need to  fo rm in  your  m ind,  I  p ropose,  i s  to  con f i rm fo r  

yourse l f  tha t  you be l ieve  tha t  the  answer  wou ld  tend to  

expose you to  a  c r im ina l  cha rge and so  tha t  m ight  be  the  

answer  you g i ve  on  occas ions when you have tha t  concern .   

Le t  me move to  my next  quest ion  then because you 

conf i rmed fo r  us  a l ready,  in  re la t ion  to  the  quest ion  about  

ob l iga t ions under  the  PFMA tha t  you are  dec l in ing  to  

answer  on  the  bas is  tha t  the  answer  wou ld  tend to  20 

incr im inate  you. . . [ in te rvenes] .  

ADV BUTHELEZI :    Sor ry  Cha i r  i f  I  may t ry  to  ass is t  Ms 

Hofmeyr.  

CHAIRPERSON:    Yes.  

ADV BUTHELEZI :    I t  was argued  in  Ms Myen i ’s  case tha t  
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the  bas is  –  one  o f  the  reasons why he r  case wou ld  be  

re fer red  to  the  NPA for  invest iga t ion  and then prosecut ion  

was tha t  there  a re  prov i s ions in  the  PFMA tha t  says,  a  

person who is  found to  have cont ravened the  PFMA may be 

cr im ina l l y  p rosecuted,  I  th ink  i t ’s  Sect ion  89 .  Now,  tha t  i s  

another  t r igger  po in t  fo r  us ,  i f  you  ask  us  quest ions tha t  

per ta in  to  the  PFMA because we a l ready have a  Cour t  

Order  tha t  says –  or  there ’s  a  f ind ing  tha t  says we may,  

po ten t ia l l y  have v io la ted  the  PFMA and i t ’s  a lso  the  bas i s  

upon wh ich  Ms Myen i  i s  apprehens ive  and to  de lve  in to  any 10 

issues tha t  -  the obl igat ions Chai r.  

CHAIRPERSON:   Hm.  Okay al r ight .   Ms Hofmeyr let  us 

cont inue.  

ADV HOFMEYR:   Thank you.   Sect ion 50 of  the PFMA 

requi res account ing author i t ies such as the Board of  SAA to 

act  wi th f idel i ty,  honesty and integr i ty.   Were you aware of  

that  obl igat ion whi le you served on the board of  SAA? 

MS MYENI:   Chai rperson I  and wi th respect  to the quest ion 

may I  not  answer the quest ion in case I  incr iminate mysel f .  

CHAIRPERSON:   Thank you.  20 

ADV HOFMEYR:   And there are also obl igat ions under that  

sect ion to exercise the duty of  u tmost  care in conduct ing 

your business and exercising your  funct ions.   Were you 

aware of  that  obl igat ion? 

MS MYENI:   May I  not  answer Chai rperson in  case I  
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incr iminate mysel f .  

CHAIRPERSON:   Thank you.  

ADV HOFMEYR:   Ms Myeni  the Publ ic Finance Management 

Act  also prohibi ts i r regular,  f ru i t less and wasteful  

expendi ture.   Were you aware that  that  is a prohibi t ion i t  

p laces? 

MS MYENI:   Chai rperson with respect  may I  not  answer the 

quest ion in case I  get  affected by the response I  make.  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   And just  to clar i fy that  i t  is because you 10 

bel ieve i t  wi l l  tend to incr iminate you,  is that  correct? 

MS MYENI:   I  have answered Chai rperson.  

CHAIRPERSON:   Yes I  th ink she – I  th ink Ms Hofmeyr just  

wants to make sure that  what you say is in l ine wi th what the 

law says.   But  I  th ink that  is what you say – you – you fear 

that  you might  incr iminate yoursel f  i f  you answer that  

quest ion.  

MS MYENI:   Yes Chai r.  

CHAIRPERSON:   Yes.  

MS MYENI:   Yes Chair  sorry.   Sorry I  must  be consistent  20 

where I  need to say… 

CHAIRPERSON:   Yes.  

MS MYENI:   What  I  th ink and I  bel ieve.  

CHAIRPERSON:   Yes.    

MS MYENI:   I t  could be case going forward.  
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CHAIRPERSON:   Yes.  

MS MYENI:   Yes Chai r.  

CHAIRPERSON:   I f  in regard to a part icu lar quest ion you 

feel  that  you have reasonable grounds to bel ieve that  your 

answer might  incr iminate you you can say you know I  would 

l ike not  to answer the quest ion.   We now understand that  

that  is a code for I  am refusing to answer the quest ion 

because I  be l ieve that  I  am going to incr iminate mysel f .  

MS MYENI:   Incr iminate mysel f .  

CHAIRPERSON:   Ja.   So there may be many – there may be 10 

a number of  quest ions where you might  have to say that  but  

Ms Hofmeyr has got  to do her  job and ask you a number of  

quest ions that  you might  feel  you – you might  not  wish to 

answer.   But  she has got  to go through them and you take 

each one on i ts  mer i ts.   Those that  you bel ieve that  you have 

no problem with you must  answer.   As I  said at  some stage 

later today or tomorrow I  am might  have to look at  al l  of  

them and see whether there are some where I  might  make a 

di fferent  rul ing.   But  for now let  us move on and you wi l l  

t reat  each quest ion – deal  wi th each quest ion as i t  comes.  20 

MS MYENI:   Thank you Chai rperson. 

ADV HOFMEYR:   Ms Myeni  what is your understanding of  

wasteful  expendi ture? 

MS MYENI:   May I  not  answer Chairperson the quest ion?  

Just  in case i t  happens that  I  incr iminate mysel f .  
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ADV HOFMEYR:   And i f  I  sa id to you that  my understanding 

was that  i t  is expendi ture that  has no real  value f rom which 

the party expending the money receives no value,  would you 

agree wi th that? 

MS MYENI:   I  have g iven my answer Chai rperson.   So I  wi l l  

not  answer that  quest ion Chairperson so that  I  do not  

incr iminate mysel f .  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   And Ms Myeni  the PMFA the Publ ic 

Finance Management Act  makes the account ing author i ty  of  10 

a state owned enterpr ise responsib le to ensure that  th is type 

of  expendi ture that  is wasteful  expendi ture does not  take 

place,  correct? 

MS MYENI:   May I  not  answer the quest ion Chairperson just  

in case I  incr iminate mysel f .  

ADV HOFMEYR:   And I  suggest  to you and I  would be 

interested in your comment on this.  The rat ionale behind that  

obl igat ion p laced on the account ing author i t ies of  state 

owned enterpr ises is because i f  they engage in wasteful  

expendi ture then they are misusing publ ic funds,  are they 20 

not? 

MS MYENI:   May I  not  answer Chai rperson to avoid sel f -

incr iminat ion.  

ADV HOFMEYR:   Ms Myeni  do you agree that  i f  publ ic funds 

are wasted the ent i t ies who benef i t ted f rom those wasted 
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funds should pay back the money? 

MS MYENI:   May I  not  answer Chai rperson in  case I  

incr iminate mysel f .  

ADV HOFMEYR:   And would you agree that  they should pay 

back the money because the publ ic have a r ight  to have 

returned to them what is r ight ful ly theirs? 

MS MYENI:   May I  not  answer Chai rperson in  case I  

incr iminate mysel f .  

ADV HOFMEYR:   I  would then l ike to move f rom the PFMA 

Ms Myeni  to the Companies Act .   When you were a di rector 10 

of  SAA were you aware that  you had obl igat ions not  only 

under the PFMA but  a lso under the Companies Act? 

MS MYENI:   May I  not  answer Chai rperson.   May I  have the 

pr iv i lege not  to answer so I  do not  incr iminate mysel f .  

ADV BUTHELEZI:   Sorry Chai r.  

CHAIRPERSON:   Yes Mr Buthelez i .   Is i t  more than one year 

and not  more than three years? 

MS MYENI:   Ja more than one year  not  more than three 

years.   Thank you Chairperson for your assistance.  

CHAIRPERSON:   Is i t  more than one year and not  more than 20 

three years? 

MS MYENI:   Ja more than one year  not  more than three 

years.   Thank you Chairperson for your assistance.  

ADV BUTHELEZI:    I  would l ike to issue the same disclaimer 

that  we issued with regard to PFMA because her being 
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declared a del inquent  di rector is under Sect ion 162 of  the 

Companies Act .  

CHAIRPERSON:   Just  raise your vo ice.  

ADV BUTHELEZI:   I  am saying her being declared a 

del inquent di rector was under Sect ion 162.5 of  the 

Companies Act  so there is a court  ru l ing that  has found her 

in breach of  the Companies Act  al ready.   And that  is a lso the 

subject  of  an appeal .    

CHAIRPERSON:   Ja.  

ADV BUTHELEZI:   So in as much as there are quest ions 10 

wi th regards to her applying the Companies Act  or what she 

considers her act ions and conduct  regards to the Companies 

Act .  

CHAIRPERSON:   Ja.  

ADV BUTHELEZI:   She stands on the same advice Chai r.   

So I  am not  too sure i f  i t  takes the commission forward 

because we declare these things up f ront .  

CHAIRPERSON:   Yes.  

ADV BUTHELEZI:   Is that  is i t  construct ive for us where i t  is 

obvious that  she did not  answer any quest ions on the PFMA 20 

and I  rea l ly te l l  you now she is not  going to answer any 

quest ions on the Companies Act  and we declared this  

upfront .   We are not  grandstanding.   I t  is  genuine concerns 

we operat ing under a court  order that  has al ready found her 

in breach of  th is issue.   She defended hersel f  in court ,  the 
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court  found against  her.   We are going to t ry to another  

plat form.  But  the point  is we could be wast ing the 

commission’s t ime answering quest ions where we have 

declared upfront  that  we do not  feel  comfortable answering 

these quest ions.   Ms Kate Hofmeyr is at  large to  go into 

other areas but  i f  she goes into legislat ion where she has 

al ready has adverse f indings – adverse f indings against  her.  

CHAIRPERSON:   Yes.  

ADV BUTHELEZI:   She is not  going to answer that .  

CHAIRPERSON:   Ms Hofmeyr.  10 

ADV BUTHELEZI:   And out  of  respect  for the Chai r  and the 

processes we have advised our cl ient  accordingly and she is  

act ing accord ingly but  she can ask other quest ions.  

CHAIRPERSON:   Ja.  

ADV BUTHELEZI:   But  she knows what the issues al ready 

are.  

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   Chair  the pr iv i lege against  sel f -

incr iminat ion places no l imi tat ion on the quest ion that  may 

be asked.   And i t  is precisely because the fact  that  there is a 20 

judgment in civ i l  proceedings cannot  be a basis to invoke the 

pr iv i lege against  sel f - incr iminat ion that  I  propose to cont inue 

to ask the quest ions and when Ms Myeni  fa i r ly indicates to 

me that  she in her own mind bel ieves the answer wi l l  tend to 

incr iminate her I  move on.   
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CHAIRPERSON:   Yes.  

ADV HOFMEYR:   But  we must  have certainty.  

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   That  that  is the basis and i t  is not  because 

for example some high court  in a del inquent di rector case 

has found her to have been del inquent  because that  would 

not  be the correct  legal  test .   So my next  quest ion then is Ms 

Myeni  whether you were aware when you were a board 

member that  the Companies Act  placed part icular f iduciary 

dut ies on board members to act  in the best  interests of  the 10 

company? 

MS MYENI:   Chairperson I  request  not  to answer the 

quest ion just  in case I  incr iminate mysel f .  

ADV HOFMEYR:   And i t  a lso imposes obl igat ions of  dut ies 

and obl igat ions of  care,  ski l l  and di l igence.  Were you aware 

that  you had those dut ies where you – when you served on 

the board of  SAA? 

MS MYENI:   Chai rperson may I  not  answer the quest ion in  

case I  incr iminate mysel f .  

ADV HOFMEYR:   Ms Myeni  are you st i l l  the Deputy 20 

Chairperson of  Cent lec SOC? 

MS MYENI:   I  beg your pardon.  

ADV HOFMEYR:   Are you st i l l  the Deputy Chairperson of  the 

state owned company Cent lec? 

MS MYENI:   No.  
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ADV HOFMEYR:   I  understand Cent lec to be an electr ic i ty 

ut i l i ty solely owned by the Manguang Metropol i tan 

Municipal i ty,  is that  correct? 

MS MYENI:   Chai rperson may I  not  answer that  quest ion.   I  

would prefer not  to answer the quest ion so that  I  do not  

incr iminate mysel f .  

ADV HOFMEYR:    Before you – I  understand you to say you 

no longer a member of  the board.   How long did you serve on 

that  board? 

MS MYENI:   I  do not  remember Ms Hofmeyr.  10 

ADV HOFMEYR:   Is i t  in the order  of  a year or four  or  f ive 

years? 

MS MYENI:   I  wi l l  say something that  might  not  be accurate 

so i t  would not  be four  years i t  certainly is  under three years 

or – ja around there about.  

CHAIRPERSON:   Is i t  more than one year and not  more than 

three years? 

MS MYENI:   Ja more than one year  not  more than three 

years.   Thank you Chairperson for your assistance.  

CHAIRPERSON:   Okay.  20 

ADV HOFMEYR:   Thank you.   And at  the t ime of  the OUTA 

tr ia l  that  took place at  the beginning of  th is year were you at  

that  point  a board member of  Cent lec? 

MS MYENI:   Chai rperson with respect  I  th ink my – the 

Advocate – the legal  representat ive that  is before you there.  
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CHAIRPERSON:   Mr Buthelezi? 

MS MYENI:   Can assist  me.   The matter is wi th OUTA – the 

issue of  Cent lec is wi th OUTA on the appeal  as the case is  

cont inuing since we appealed and I  th ink OUTA raised the 

issue of  Cent lec.   So may I  not  answer any quest ion 

pertaining to Cent lec Chai rperson in case I  incr iminate 

mysel f .  

CHAIRPERSON:   Let  me hear what Mr Buthelezi  i f  he has 

got  anything to say about the issue? 

ADV BUTHELEZI:   Chai r  i t  is just  – there is an appl icat ion 10 

before court  that  where OUTA seeks to enforce the removal  

of  Ms Myeni  f rom the Cent lec board despi te the matter being 

appealed.   And there are several  content ious issues there.   

There is a const i tut ional  issue as wel l  wi th regards to  

whether the f inding of  an appeal  does not  stay the execut ion 

of  an order and in  part icular the one released f rom the court  

that  says she must  be removed f rom the Cent lec board on 

the basis of  the judgement in the del inquency case.   So I  

th ink the version then ar ises f rom that  aspect  because there 

is speci f ic case by OUTA saying they want her removed f rom 20 

the Cent lec board.  

CHAIRPERSON:   But  she is no longer a member of  that  

board as I  understand the evidence.   Or she is no longer 

Deputy Chai rperson.  

ADV BUTHELEZI:  Then she can answer Chai r.  
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CHAIRPERSON:   Sorry.  

ADV BUTHELEZI:   Then I  can ask her to answer that  

quest ion.  

CHAIRPERSON:   Oh.  

ADV BUTHELEZI:   Can I  – I  would be test i fy ing.  

CHAIRPERSON:   Ja no.  No,  no.  

ADV HOFMEYR:   No I  th ink she has given the evidence 

al ready.  

CHAIRPERSON:   Ja.   Wel l  she – she said she is  no longer 

Deputy Chairperson what I  th ink you did not  ask her is 10 

whether is… 

ADV HOFMEYR:   Any board member.  

CHAIRPERSON:   A board member ja.  

ADV HOFMEYR:   Wel l  let  me just  ask that  for c lar i ty as my 

learned f r iend said he should not  be – giving evidence and 

then i f  I  may Chai r  just  return to Mr Buthelezi ’s submissions.  

CHAIRPERSON:   Ja.  

ADV HOFMEYR:   Just  for c lar i ty  and let  us know i f  you are 

not  comfortable answering the quest ion.   You indicated 

previously you were not  current ly the Deputy Chai rperson of  20 

the Cent lec board.   May I  then fol low up and ask do you 

serve in any capaci ty on the board? 

MS MYENI:   Sorry what is  your quest ion again – I  beg your  

pardon? 

ADV HOFMEYR:   Apologies.   Do you serve in any capaci ty  
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on the board of  Cent lec?  At  the moment are you a board 

member of  Cent lec? 

MS MYENI:   I  – I  am not  at  Cent lec Chairperson.  

ADV HOFMEYR:   Thank you.  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   Then just  in response Chair  i f  I  may to my 

learned f r iend.   I t  is again just  underscor ing the importance 

of  the basis on which Ms Myeni  is decl in ing to answer the 

quest ion.   Because the fact  that  there are court  proceedings 

to remove her f rom the board of  a part icular company 10 

because of  a f ind ing by a high court  that  she breached her 

f iduciary dut ies and was a del inquent di rector does not  

create a suff ic ient  basis to decl ine to answer a quest ion 

because of  her pr iv i lege against  se l f - incr iminat ion.   So that  

is why the clar i ty is so important .   When I  asked… 

ADV BUTHELEZI:   Sorry Chai r.  

CHAIRPERSON:   Yes.  

ADV BUTHELEZI:   I  th ink to correct  Ms Hofmeyr I  th ink that  

is her submission Chair  but  I  th ink that  should be your rul ing 

in that  regard.   I  th ink she cannot assert  i t  as i f  th is has 20 

been a rul ing of  th is commission Chai r.  

CHAIRPERSON:   No she is making a submission.  

ADV BUTHELEZI:  Yes.  

CHAIRPERSON:   Responding to you.  

ADV BUTHELEZI:   Yes.    
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CHAIRPERSON:   Ja.  

ADV BUTHELEZI:   Speci f ical ly the point  of  saying that  she… 

CHAIRPERSON:   She is not  making a rul ing.  

ADV BUTHELEZI:   I  am sorry Chai r  I  want  to be speci f ic.   

When she says the basis upon which Ms Myeni  rel ies on 

these reasons cannot be the reason.   I  th ink she must  qual i fy 

i t  as her own submission.  

CHAIRPERSON:   Ja.  

ADV BUTHELEZI:   Because I  th ink i t  is beyond what… 

CHAIRPERSON:   Ja.  10 

ADV BUTHELEZI:   She cannot assert  that .  

CHAIRPERSON:   Ja no I  th ink whatever she says and 

whatever you say I  wi l l  a lways understand as a submission.   

Even i f  you do not  say so.  

ADV BUTHELEZI:   Okay thank you Chai r.  

CHAIRPERSON:   Ja.  

ADV HOFMEYR:   So just  to repeat  my quest ion so that  we 

have your basis for  answering or  not  answering clear.   My 

quest ion was;  were you a member of  the board of  Cent lec at  

the t ime that  your  t r ia l  against  OUTA took place in the high 20 

court  ear l ier th is year.  

MS MYENI:   Yes Chairperson I  was.  

ADV HOFMEYR:   And how much d id you earn on a monthly  

basis f rom that  di rectorship? 

MS MYENI:   May I  not  answer that  quest ion Chai rperson in 
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case I  incr iminate mysel f .  

ADV HOFMEYR:   And – Ms Myeni  you have experience in  

matters of  corporate governance,  do you not? 

MS MYENI:   What  is your quest ion Ms Hofmeyr? 

ADV HOFMEYR:   Do you have experience in matters of  

corporate governance? 

MS MYENI:   May I  not  answer that  quest ion – a quest ion l ike 

that  Chai rperson in case I  incr iminate mysel f .  

ADV HOFMEYR:   I f  I  indicated that  in September of  2019 

you earned approximately  R35 000,00 f rom your  act iv i t ies on 10 

the Cent lec board could you conf i rm that  for me? 

MS MYENI:   Can you repeat the quest ion Ma’am? 

ADV HOFMEYR:   I f  I  indicated that  on our invest igat ions you 

earned approximately R35 000.00 in September of  2019 f rom 

your act iv i t ies on the Cent lec board can you conf i rm that? 

MS MYENI:   May I  not  conf i rm anything pertaining to Cent lec 

Chairperson in case I  incr iminate mysel f .   And Chairperson I  

do also would – I  do l ike to ask i f  I  am on t r ia l  or not? 

CHAIRPERSON:   You are not  on t r ia l  Ms Myeni .   The 

commission does not  conduct  … 20 

MS MYENI:   I  beg your pardon Chai rperson. 

CHAIRPERSON:   You are not  on t r ia l .  

MS MYENI:   Thank you Chai rperson. 

CHAIRPERSON:   Because the commission… 

MS MYENI:   I  just  needed that  c lar i ty Chairperson.  
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CHAIRPERSON:   Yes.   No you are not  on t r ia l .  

MS MYENI:   Thank you very much.  

CHAIRPERSON:   Yes okay.   Ms Hofmeyr.  

ADV HOFMEYR:   You have done qui te a number of  courses 

on corporate governance have you not? 

MS MYENI:   May I  not  answer that  quest ion Chai rperson in 

case I  incr iminate mysel f  may I  not  answer that  quest ion.  

ADV HOFMEYR:   Ms Myeni  do you have a B Administ rat ion 

Degree? 

MS MYENI:   May I  not  answer that  quest ion Chai rperson in 10 

case I  incr iminate mysel f .  

ADV HOFMEYR:   The Department of  Publ ic Enterpr ises 

produced a document short ly af ter  or i t  might  have been at  

the same t ime actual ly that  you were appointed as act ing 

chairperson on the 7 December 2012 in which i t  l isted al l  the 

qual i f icat ions held by members of  the board.   And in relat ion 

to you that  document which I  wi l l  take you to in a moment 

indicated that  you had the B Administ rat ion Degree.   Are you 

aware that  you were indicated on that  document as holding 

that  degree? 20 

MS MYENI:   My CV does not  say anything to that  e ffect  that  

I  have – I  do not  know what CV you have so may I  not  

answer that  quest ion Chairperson in case I  incr iminate 

mysel f .  

ADV HOFMEYR:   Wel l  I  was not  suggest ing i t  was in  a CV I  
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was indicat ing that  i t  was a document prepared by the 

Department of  Publ ic Enterpr ises.   So let  me take you to  i t  

before I  ask you the fol low up quest ion.   You wi l l  f ind i t  in 

the f i le that  we were working on previously.   I t  is DD34[b]  

and you wi l l  be on the next  page – page1241.  

MS MYENI:   Excuse me.  Chairperson.  

CHAIRPERSON:   Yes.  

MS MYENI:   Chairperson i t  is on which – I  do not  know which 

document that  is being referred to Chairperson and secondly 

may I  – may I  ask Chai rperson that  I  should respond to a 10 

document that  was prepared by Department of  Publ ic  

Enterpr ises or must  I  answer to a document that  is prepared 

by mysel f?  Just  a  quest ion Chairperson.  

CHAIRPERSON:   Yes.  

MS MYENI:   In that  regard.  

CHAIRPERSON:   Ja.   No,  no you – you – there may be a 

legi t imate quest ion that  re lates to a document that  you did 

not  yoursel f  prepare.   But  obviously i f  you do not  know what  

the answer to the quest ion because the document you – was 

not  prepared by you you would say so.   But  you can be 20 

asked a quest ion that  relates to  a document prepared by 

somebody e lse.   I t  just  depends on what you are asked.  

MS MYENI:   Thank you Chai r.  

CHAIRPERSON:   Okay alr ight .   Ms Hofmeyr said – referred 

us to… 
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MS MYENI:   Thank you Chai rperson. 

CHAIRPERSON:   To Bundle 34[b]  that  is the f i le that  is in  

f ront  of  us.   What page Ms Hofmeyr? 

ADV HOFMEYR:   I t  is page 1241.  

CHAIRPERSON:   12 – oh i t  is the page just  af ter the 

undertaking that  you… 

ADV HOFMEYR:   Exact ly Chai r.  

CHAIRPERSON:   Yes.   Okay i t  is the same f i le that  is  

supposed to be in  f ront  of  you Ms Myeni .  

MS MYENI:   Yes indeed Chai rperson.   I  can see Chai rperson 10 

i t  is agreed and at  the top i t  is wr i t ten secret  I  see i t  yes.  

ADV HOFMEYR:   Yes,  yes.  

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   Exact ly so i f  you have that  in f ront  of  you 

Ms Myeni  you wi l l  see i t  says Current  SAA Board at  the top.   

I t  is marked Secret .   As we understand i t  i t  emanates f rom 

the Department of  Publ ic Enterpr ises and then annexure D.  

I t  was an annexure to another document.   And under number 

1 in the table there you wi l l  see number 1 ful l  name: Ms 

Duduzi le Myeni  Chairperson.   And then your gender and your  20 

ethnic i ty is given and then under qual i f icat ions you wi l l  see i t  

says:    

“Secondary Teacher ’s  Diploma, B Admin,  

Business Ski l ls of  SA Business 

management.”  
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So that  recordal  there is the basis for  me saying to  you that  

there is  a  document f rom the Department of  Publ ic  

Enterpr ises that  records you as having a B Administ rat ion 

Degree and I  was asking you whether you were ever aware 

of  th is document? 

MS MYENI:   May I  not  answer Chai rperson because my CV 

does not  look l ike this Chairperson.  

ADV HOFMEYR:   Ms Myeni  that  would not  be a basis on 

which to decl ine to answer.   What  I  understand you to be 

saying is your CV is di fferent  f rom this but  my quest ion was,  10 

were you ever aware of  th is document in  which you were 

credi ted wi th having a B Admin Degree? 

MS MYENI:   May I  not  answer Chai rperson in  case I  

incr iminate mysel f .  

ADV HOFMEYR:   And what does you CV say about th is? 

MS MYENI:   Chai rperson I  have answered.   I  know Ms 

Hofmeyr may not  be happy but  I  have answered.  

ADV HOFMEYR:   Ms Myeni .  

MS MYENI:    I  c lar i f ied ear l ier that  she has qual i f ied the 

issuance of  the document that  I  am looking at  and she said i t  20 

was prepared by the Department.   I t  is not  a document that  I  

prepared.  

ADV HOFMEYR:   Correct  and so my fol low up quest ion 

was… 

MS MYENI:   May I  then Chai rperson – may I  then 
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Chairperson not  respond to the quest ion in case I  incr iminate 

mysel f .  

ADV HOFMEYR:   I  do not  th ink I  f in ished the quest ion so 

can I  just  be sure.   My quest ion was what does your CV say?  

Because a moment ago you told us your CV is di fferent  to  

th is so I  am fol lowing up on that .   What does your CV say? 

MS MYENI:   Chai rperson may I  not  answer this quest ion in  

case I  incr iminate mysel f .   I  th ink also maybe my legal  

advisor can assis t  me because i f  the CV would be required 

for the commission since I  am not  on t r ia l  I  would be happy 10 

to submit  i t  Chairperson i f  you need my CV. 

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   We – we have a copy of  i t .   I  was asking 

you what your understanding was of  what was contained in  

the CV.  You see my chal lenge is I  asked you what was in i t  

and your answer was I  refuse to answer on the basis that  i t  

incr iminates me.  But  then you added I  am happy to provide 

to the commission.   So that  presents a di ff icul ty.   You cannot 

both volunteer to provide the CV to the commission and say 

you refuse to answer the quest ion what is in CV on the basis 20 

that  i t  would tend to incr iminate you.   So what  is your 

posi t ion Ms Myeni?  Would i t  incr iminate you i f  you told us 

what was in your CV? 

MS MYENI:   Chai rperson I  am being asked about a document 

that  was prepared by somebody else.   I  am not  being asked 
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by a – about  a document that  is before me that  is my 

document.   That  is the basis for which I  say may I  p lease not  

answer the quest ion in case I  incr iminate mysel f .  

CHAIRPERSON:   Wel l  the ear l ier quest ion that  Ms Hofmeyr 

asked was indeed about a document that  seems to have 

been f rom the Department  of  Publ ic Enterpr ises but  the last  

quest ion she was asking you was not  about  what is  in that  

document but  what is in your CV which you said you are 

qui te happy to provide the commission.  

MS MYENI:   May I  not  answer Chai rperson? 10 

CHAIRPERSON:   You would l ike not  to answer what about  – 

answer what is in your CV? 

MS MYENI:   I  d id not  br ing my CV here Chai rperson so I… 

CHAIRPERSON:   Okay but  you are happy to provide i t?  

MS MYENI:   May I  p lease not  answer? 

CHAIRPERSON:   Ms Hofmeyr.  

ADV HOFMEYR:   Ms Myeni .  

MS MYENI:   May I  not  answer Chai rperson.  

ADV HOFMEYR:   No I  do need clar i ty.   Because a moment 

ago you said that  you decl ined to answer a quest ion about  20 

what is in your CV because i t  may tend to incr iminate you.   

And then you offered to provide your CV to the commission.   

Now those two proposi t ions cannot  l ive side by side.   And i t  

is for that  reason that  I  ask you again would disclosing what  

is contained in your CV tend to incr iminate you? 
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MS MYENI:   I  have given an answer Chai rperson on this  

quest ion.  

ADV HOFMEYR:   What was that  answer? 

MS MYENI:   I  am not  going to answer your  quest ion in  case 

i t  incr iminates me. 

ADV HOFMEYR:   Thank you.   Now we did establ ish a 

moment ago that  you have ex – you have experience on 

matters of  corporate governance and what I  am interested in  

is probing just  a  l i t t le bi t  further  about  that .   Is  i t  your 

understanding of  good corporate governance that  a board 10 

should regard i ts  funct ion as di fferent  to the funct ions of  

management? 

MS MYENI:   May I  not  answer that  quest ion Chai rperson in 

case I  incr iminate mysel f .  

ADV HOFMEYR:   And i t  is management of  a company l ike 

South Af r ican Ai rways that  is responsible for operat ional  

matters whereas a board is  not  responsible for operat ional  

matters.   Do you agree wi th that? 

MS MYENI :    Can I  not  answer that  quest ion Chai rperson in  

case I  incr iminate mysel f .?  20 

ADV HOFMEYR :    And procurement process,  part icular ly,  

wi thin a state-owned enterpr ise should general ly  run by 

management and not  the board.   Is that  correct? 

MS MYENI :    May I  not  answer that  quest ion Chai rperson in  

case I  incr iminate mysel f?  
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ADV HOFMEYR :    Now Ms Myeni ,  in 2013 and 2014, there 

was qui te a severe breakdown in  the funct ioning of  the Board 

of  SAA, was there not? 

MS MYENI :    May I  not  answer that  Chairperson,  the 

quest ion in case I  incr iminate mysel f?  

ADV HOFMEYR :    And Ms Myeni  but  the t rouble real ly  

started wi th what  has become known as the Ten Two Ten  

Transact ion,  the Pembroke Transact ion which involved the 

sale in Sai l  and Lease Back of  A 320 Aircraf t ,  d id i t  not? 

MS MYENI :    Chairperson,  the t ranscr ipt  that  was submit ted 10 

is very elaborate on the matter that  is  being asked.   There 

was an annexure that  was submit ted and I  stand by that 

response.    

 So I  am not  go ing to answer Chairperson because 

t ranscr ipts have been provided wi th al l  the answers that  we 

provided in court  and the answers for the Commission to be 

able to know that  I  have deal t  wi th the quest ion that  is being 

asked.  

CHAIRPERSON :    Wel l ,  Ms Myeni  . . . [ intervenes]   

MS MYENI :    So Chairperson,  in  case I  incr iminate mysel f ,  I  20 

prefer to invoke the pr iv i lege that  I  have been given.  

CHAIRPERSON :    Wel l ,  you see Ms Myeni ,  the only basis on 

which you can refuse to answer the quest ion is the pr iv i lege 

of  sel f - incr iminat ion and of  course,  in case there is at torney 

and cl ient  informat ion.    
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 But  un less there is something else that  I  have forgot ten,  

there is no other basis legal ly on which to refuse to answer a 

quest ion.    

 You cannot refuse on the basis that  you have provided a 

document that  the Commission should look at  to f ind an 

answer.   That  is not  an acceptable basis.    

 But  I  thought I  must  ment ion that  I  d id not  actual ly here 

the quest ion that  Ms Hofmeyr asked.   So Ms Hofmeyr,  I  am 

going to ask you to te l l  me what the quest ion was.  

ADV HOFMEYR :    Indeed Chai r.  10 

CHAIRPERSON :    So that  I  can know.  I  missed i t .  

ADV HOFMEYR :    Chai r,  just  aside.   What  I  f ind qui te  

remarkable about  th is af ternoon is  that  i t  is very di f f icul t  to 

remember a quest ion i f  there is not  an answer to i t .   I  am 

also struggl ing to remember my own quest ions.    

CHAIRPERSON :    [ laughing]    

ADV HOFMEYR :    Because there is  usual ly an answer which 

is . . . [ indist inct ]   

CHAIRPERSON :    [ laughing]   Yes.  

ADV HOFMEYR :    Lucki ly,  I  do have . . . [ intervenes]   20 

MS MYENI :    I  remember the quest ion very wel l  Chai rperson. 

ADV HOFMEYR :    Oh,  great .  

CHAIRPERSON :    Oh,  yes.    

ADV HOFMEYR :    [ laughing]    

CHAIRPERSON :    [ laughing]   Yes.   At  least . . .   Ja,  just  repeat  
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i t  Ms Myeni .  

MS MYENI :    I  beg your pardon Chai rperson? 

CHAIRPERSON :    Just  repeat  the quest ion.   You said you 

remembered the quest ion.  

MS MYENI :    Chair,  yes.   I t  was about the complaint  by six  

board members,  South Afr ican A irways board members in 

about  a per iod of  2013/2014, thereabout.   That  is  what I  

heard.   And a let ter between the Pembroke and f inancing of  

the ai rcraf t .  

CHAIRPERSON :    Oh,  okay.  10 

MS MYENI :    I  th ink there were leases of  the . . . [ intervenes]   

CHAIRPERSON :    Ja,  of  the a irbus.  

MS MYENI :    . . .a i rcraf t .   I  hope I  paraphrased correct ly,  

according to my understanding.  

CHAIRPERSON :    Okay.   No,  that  is  f ine.  

MS MYENI :    And my response is that ,  I  prefer not  to answer 

that  quest ion Chai rperson in case I  incr iminate mysel f .  

CHAIRPERSON :    Yes,  okay.   Ms Hofmeyr.  

ADV HOFMEYR :    Now, I  am going to pause this  t ransact ion 

for short ,  the Pembrooke Transact ion.  20 

CHAIRPERSON :    I  am sorry,  Ms Hofmeyr.   I  am going to just  

ask Ms Myeni  something and i t  is  connect  wi th an ear l ier  

quest ion about what is in the document f rom the Department  

of  Publ ic Enterpr ises and about her CV.  Do you hold a 

Bachelor of  Admin ist rat ion degree,  Ms Myeni? 
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MS MYENI :    [ Ind ist inct ]  Chai rperson.   I t  is very expl ic i t .   I  

studied i t .   I  d id not  complete i t .  

CHAIRPERSON :    Okay.  

MS MYENI :    I  d id  three years of  . . . [ indist inct ]  . . . [ intervenes]   

CHAIRPERSON :    Yes.  

MS MYENI :    . . . that  part icular degree.  

CHAIRPERSON :    Yes.  

MS MYENI :    And i t  is very expl ic i t .   I t  even says why 

anything and whatever the reason . . . [ intervenes]   

CHAIRPERSON :    Yes.  10 

MS MYENI :    . . . that  caused me not  to do my majors.  

CHAIRPERSON :    Yes,  yes.  

MS MYENI :    Very expl ic i t  on my CV. 

CHAIRPERSON :    Yes.  

MS MYENI :    That  is why I  am saying,  th is is not  my CV. 

CHAIRPERSON :    Yes,  okay.   And . . . [ intervenes]   

MS MYENI :    But  Chairperson,  I  prefer not  to respond to the 

quest ions that  might  incr iminate mysel f .  

CHAIRPERSON :    Yes,  okay.   No,  that  is f ine.   Ms Hofmeyr.  

ADV HOFMEYR :    Ms Myeni ,  i f  you did not  complete the B-20 

Admin degree,  why would you include i t  at  a l l  on your  CV? 

MS MYENI :    Chairperson,  I  prefer not  to answer the 

quest ion.   We have deal t  wi th i t .   I  s tand by the answer that  I  

have given.    

ADV HOFMEYR :    Have you,  in al l  your years in corporate,  
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ever seen other  people’s CV’s where they l is t  under 

qual i f icat ions,  qual i f icat ions that  they do not  have? 

MS MYENI :    By whose standard Ma’am are you asking me 

that  quest ion?  Let  me just  ask the quest ion.   Whose 

standards are we talk ing about? 

ADV HOFMEYR :    Ms Myeni  . . . [ intervenes]   

MS MYENI :    Is there. . .   No,  just  for me to understand 

Ma’am.  Whose standard are you asking? 

ADV HOFMEYR :    Ms Myeni ,  I  . . . [ intervenes]   

MS MYENI :    I  am saying,  whose. . .   Sorry.   Let  me just  f in ish 10 

my quest ion because I  need clar i ty.  

CHAIRPERSON :    Ms Myeni  . . . [ intervenes]   

MS MYENI :    I  need clar i ty  Chair  so that  I  can provide the 

answer.  

CHAIRPERSON :    Ms Myeni  . . . [ intervenes]   

MS MYENI :    I  have never seen people’s CV’s that  a  person 

wi l l  wr i te a CV th is way because this one has wri t ten i t  th is  

way and that  other one has wri t ten i t  th is way.    

 I  have wri t ten mine in my own way and in my own 

unprescr ibed standard that  I  preferred to do i t .   So 20 

Chairperson,  may I  not  answer the quest ion that  Ms Hofmeyr 

has put  before me in case I  incr iminate mysel f?  

CHAIRPERSON :    I f  I  am not  mistaken,  I  thought you did 

answer.   But  that  is okay.   Ms Hofmeyr,  cont inue.  

ADV HOFMEYR :    Ms Myeni ,  my quest ion has not  yet  been 
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answered,  actual ly,  the most  recent  one because my 

quest ion was:   Have you ever seen other CV’s in your  t ime at  

var ious corporate ent i t ies in which under the qual i f icat ion 

sect ion,  a  person l ists a qual i f icat ion that  they do not  have?  

I  do not  have a record that  you have answered that .  

MS MYENI :    Chairperson,  I  prefer not  to answer this 

quest ion because my focus is deal ing wi th poverty,  inequal i ty  

and al l  the other problems fac ing me as a woman leader.    

 I  have never had an opportuni ty to si t  down and start  

wi th people ’s CV’s so that  I  can a l ign my CV to somebody 10 

else’s CV.   

 And Chai rperson,  i f  that  is a cr ime.  May I  ask for  an 

apology?  That  is why I  am stat ing that  my CV is wri t ten 

according to my own standard because I  do not  know i f  there 

are certain standards.   Or that  somebody who is somebody’s 

CV that  I  should copy and emulate.    

 Chairperson,  I  am speaking not  my language.  Whose 

standard must  my CV copy?  My apologies Chairperson.   I f  i t  

is the kind that  I  d id indicate that  I  studied at  the Universi ty 

of  Zululand.    20 

 I t  is an achievement for a black woman that  studied af ter  

marr iage.   I t  is  a  big achievement for  me to have passed the 

f i rst  year and the second year.   And i t  is an inspi rat ion for 

any other black woman somewhere.    

 And I  am sorry Chairperson.   I f  then I  am before the 
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Commission to ta lk about  my qual i f icat ions,  they were not  in 

your let ter Chai rperson.    

 And therefore,  I  request  that  I  do not  answer this  

quest ion before i t  becomes someth ing that  wi l l  put  in me in  

bad l ight  that  I  should have fol lowed some Western 

standards to wri te  a CV.  

CHAIRPERSON :    Ms Hofmeyr.  

ADV HOFMEYR :    Ms Myeni ,  on the 27t h of  May 2013, there 

was a meet ing of  the Board of  Directors of  South Afr ican 

Airways that  you at tended.  Do you recal l  that? 10 

MS MYENI :    May I  not  answer that  quest ion Chai rperson in  

case I  incr iminate mysel f?   

ADV HOFMEYR :    At  that  meet ing – I  would l ike to take you 

to a minute of  that  meet ing i f  I  may?  You wi l l  f ind i t  in the 

bundle in f ront  o f  you which is DD34-B and i t  is DD34-B,  

page 1247.  

MS MYENI :    Yes,  Chairperson I  do have the minutes.  

ADV HOFMEYR :    And can you conf i rm that  you are being 

indicated as present  on page 1247? 

MS MYENI :    May I  not  answer that  quest ion Chai rperson in  20 

case I  incr iminate mysel f?   

CHAIRPERSON :    Wel l ,  she is not  asking whether you were 

– you at tended that  meet ing.   She is asking only whether the 

minutes ref lects that  you were present .  

MS MYENI :    I  have not  read the minutes Chai rperson but  I  
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can see that  my name is there.   I  at tended the meet ing but  I  

have not  read the minutes to conf i rm that  th is is a t rue set  of  

the minutes of  the meet ing.  

CHAIRPERSON :    Yes,  okay.  

ADV HOFMEYR :    I f  I  can take you to page 1263 which is the 

last  page of  those minutes and can you tel l  me whose 

signature appears on that  page? 

MS MYENI :    Yes,  Chairperson.   I  am on the page.  

ADV HOFMEYR :    And whose s ignature appears on that  

page? 10 

MS MYENI :    I  am not  too sure then because there is a rub 

on the signature.   But  Chai rperson,  be that  as i t  may.   May I  

not  answer the quest ion? 

ADV HOFMEYR :    So you cannot  conf i rm whether  that  is 

your signature? 

MS MYENI :    May I  not  answer the quest ion just  in  case I  

incr iminate mysel f?  I  have not  had an opportuni ty to read 

the minutes.  

ADV HOFMEYR :    Ms Myeni  . . . [ intervenes]   

MS MYENI :    Under normal ci rcumstances Chai rperson. . .   20 

Sorry? 

ADV HOFMEYR :    No,  p lease cont inue.  

CHAIRPERSON :    Yes,  cont inue Ms Myeni .  

MS MYENI :    No,  I  am saying.   I  would prefer not  to  answer 

the quest ion.   I  have not  had an opportuni ty to read the 
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minutes.   And apart  f rom that ,  I  do not  want to  incr iminate 

mysel f .   

ADV HOFMEYR :    Let  us go to  what the board resolved at 

that  meet ing in relat ion to  the Pembroke Transact ion.   You 

wi l l  f ind that  at  page 1259.   

MS MYENI :    I  guess what . . . [ indist inct ]  is that  whoever 

signed those minutes at  page 1263 is g iven as the 

chairperson.    

ADV HOFMEYR :    Yes.   And just  for  record purposes.   Chai r,  

these are minutes dated. . .   Wel l ,  at  least  the signature 10 

appears to be dated the 28t h of  July  2013.  

CHAIRPERSON :    Yes,  okay.  

ADV HOFMEYR :    ON that  date Ms Myeni ,  were you 

chairperson of  the SAA Board? 

MS MYENI :    May I  not  answer that  quest ion Chai rperson in  

case I  incr iminate mysel f?   

CHAIRPERSON :    Okay . . . [ intervenes]   

ADV HOFMEYR :    Ms Myeni  . . . [ intervenes]   

CHAIRPERSON :    I  thought,  but  you can tel l  me i f  you prefer  

not  to  ask the quest ion.   Having said that  you became 20 

chairperson or was i t  act ing chai rperson in 2013? 

ADV HOFMEYR :    2012,  Chai r.    

CHAIRPERSON :    Or 2012. 

ADV HOFMEYR :    December of  2012.  

CHAIRPERSON :    Ja.   I  thought that  i t  is accepted that  you 
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were chai rperson for  a  number of  years thereaf ter.   Are you 

able to conf i rm that  or would you prefer not  to  

MS MYENI :    I  am not  comfortable Chairperson.  

CHAIRPERSON :    Okay al r ight .   Ms Hofmeyr.  

ADV HOFMEYR :    And just  to  clar i fy.   You are not  

comfortable to answer on the basis that  the answer may tend 

to incr iminate you? 

MS MYENI :    May I  not  answer because I  do not  want to  

incr iminate mysel f?  

CHAIRPERSON :    Okay.  10 

ADV HOFMEYR :    So I  was going to the report  in the 

meet ings that  contains the board resolut ion on this 

Pembroke Transact ion.   And you wi l l  f ind that  at  page 1259.   

MS MYENI :    [No audible reply]   

ADV HOFMEYR :    Do you have that? 

MS MYENI :    Can you repeat?  Kindly repeat  your quest ion.   

I  have to 1250 in f ront  of  me.  

ADV HOFMEYR :    Yes,  correct .   So I  was just  checking 

whether you have the r ight  page Ms Myeni .   I  wi l l  then fol low 

i t  up wi th my next  quest ion.   I f  you go hal fway down that  20 

page, you wi l l  see – i t  says:  

“The board then resolved THAT.”  

 And then number 1:  

“The update on the A 320 Sai l  and Lease Back 

Transact ion and the process fol lowed (b) and is  



04 NOVEMBER 2020 – DAY 298 
 

Page 103 of 120 
 

hereby noted.  

2.  The in i t ia l  award of  the A 320 Sai l  and Lease 

Back of  20 a ircraf t  to the Bank of  China Aviat ion 

approved by the board on 6 September 2012 (b) and 

is hereby cancel led or wi thdrawn.  

3.  The Sai l  and Lease Back of  the f i rst  ten A 320 

Aircraf t  (b) and is hereby awarded to Pembroke 

Capi tal . ”  

 Were you aware of  those decisions having been taken by 

the board at  th is meet ing on the 27 t h of  May 2013? 10 

MS MYENI :    Chai rperson,  may I  worry you,  p lease? 

CHAIRPERSON :    Yes? 

MS MYENI :    Am I  al lowed to ask a quest ion,  not  on top of  

the quest ion,  but  to ask a clar i ty quest ion? 

CHAIRPERSON :    Yes,  you can seek clar i f icat ion.  

MS MYENI :    Or  maybe I  could say something.   Then my 

. . . [ intervenes]   

CHAIRPERSON :    You may . . . [ intervenes]   

MS MYENI :    . . . legal  representat ive can assist  me? 

CHAIRPERSON :    Yes,  you may seek clar i f icat ion to a 20 

quest ion.  

MS MYENI :    Chai rperson. . .   P lease,  Advocate Buthelezi .   

Under normal ci rcumstances,  minutes are signed by the 

company secretary before they are signed by the 

chairperson.   1263.   There is  no company secretary 
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s ignature.   I ,  therefore,  wi l l  not  answer any quest ion 

pertaining to th is in case I  incr iminate mysel f  Chairperson.  

CHAIRPERSON :    Okay.  

MS MYENI :    And the quest ion then is that . . .   There is no 

company secretary’s  signature here.   So these minutes can 

come anywhere,  f rom anywhere.  

CHAIRPERSON :    Okay.   Ms Hofmeyr.  

ADV HOFMEYR :    Af ter th is decision was taken by the board 

on the 27t h  of  May 2013, there was then a Sect ion 54 

appl icat ion sent  through to Nat ional  Treasury to approve the 10 

t ransact ion.   Were you aware of  that  at  the t ime? 

MS MYENI :    Chairperson,  may I  not  answer the quest ion in  

case I  incr iminate mysel f?  

ADV HOFMEYR :    And why would a Sect ion 54 appl icat ion 

had to have been sent  to Treasury ar is ing f rom this decision 

to enter into a Sai l  and Lease Back for ten A 320 Aircraf t  

wi th Pembroke? 

MS MYENI :    Chai rperson,  may I  not  answer any quest ions 

pertaining to th is in case I  incr iminate mysel f?  

ADV HOFMEYR :    Now af ter that  appl icat ion was submit ted 20 

on the 30t h of  May 2013, you wrote a let ter to the Minister of  

Publ ic  Enterpr ises at  the t ime, Mr Gigaba.   And that  was on 

the 20t h of  June 2014.  Do you recal l  that  let ter? 

MS MYENI :    [No audible reply]   

CHAIRPERSON :    Did you hear the quest ion Ms Myeni? 
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MS MYENI :    I  heard the quest ion Chai rperson.   Sorry,  I  

delayed a bi t  to answer.  

CHAIRPERSON :    Yes.  

MS MYENI :    I  am not  answering the quest ion Chairperson in  

case I  incr iminate mysel f .    

ADV HOFMEYR :    I  would l ike to go to that  let ter i f  we may 

and you wi l l  f ind i t  in the same bundle,  DD34 and i t  is a few 

pages on in the bundle at  page 1544.  

MS MYENI :    I  have i t  Chai rperson.  

CHAIRPERSON :    Okay.   Ms Hofmeyr.  10 

ADV HOFMEYR :    Thank you.   Can you . . . [ intervenes]   

MS MYENI :    [ Indist inct ]   

ADV HOFMEYR :    . . .conf i rm Ms Myeni  that  is your signature 

at  the bot tom of  that  page,  1544? 

MS MYENI :    I  am not  responding Chai rperson in  case I  

incr iminate mysel f .    

ADV HOFMEYR :    Now this is a let ter dated the 

20t h of  June 2013.   On i ts face,  i t  is addressed to 

Minister Gigaba and i t  is s igned by a signature that  appears 

to be yours,  Ms Myeni  under the t i t le:   SAA act ing 20 

Chairperson.    

 And the let ter  is dated 20 June 2013.  What I  would l ike 

to focus in on is the second paragraph of  th is let ter.   Wel l ,  

let  me start  at  the f i rst  for context .   I t  reads:  

“Dear Min ister. ”  
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 And then i t  is headed:  Sect ion 54,  Update on Novat ion 

of  A 320 Order.   I t  then reads:  

“Reference is made to the at tached let ter dated 

30 May 2013 with  regard to the Novat ion of  the  

Airbus A 320 order. ”  

 That ,  as I  understand is,  that  Sect ion 54 appl icat ion that  

I  was just  ta lk ing about.   Do you understand that  sentence in  

the same way? 

MS MYENI :    Can I  not  answer that  quest ion Chai rperson in  

case I  incr iminate mysel f?   10 

ADV HOFMEYR :    And then the let ter goes on and i t  says:  

“We would l ike to  update the Minis ter  on the award 

of  the Sai l  and Lease Back of  ai rcraf t  to Pembroke 

Capi tal .    

Whi lst  reference is  made to ten ai rcraf t  in the 

previous correspondence,  the board has 

subsequent ly resolved to t ransact  for two ai rcraf t  

wi th Pembroke to al low SAA to further explore 

engaging local  f inanciers such as the Development  

Bank of  South Afr ica,  Publ ic Investment Corporat ion,  20 

Shari ’ah Bank and others.”  

 Ms Myeni ,  do you recal l  wr i t ing that  to the minister on 

the 20t h of  June 2013? 

MS MYENI :    May I  not  respond Chairperson?  I  am not  

comfortable to respond in case I  incr iminate mysel f?  
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ADV HOFMEYR :    My understanding of  that  paragraph and I  

want to seek your  guidance on whether you understand i t  in  

the same way,  given that  you were the author of  that  let ter.    

 I  wi l l  come in a moment to why I  say that .   I t  cannot  

real ly be disputed that  you were the author of  that  let ter.   I t  

conveys the fol lowing.    

 Minister,  you got  an appl icat ion for us or  

correspondence f rom us previously in which we were al l  

asking you to author ise the Sai l  and Lease Back of  ten 

ai rcraf t  but  s ince then,  the board of  SAA has resolved to 10 

t ransact  for only two aircraf t  wi th Pembroke.    

 Do you understand that  paragraph in the same way? 

MS MYENI :    Chai r,  may I  not  answer Chai rperson,  just  in 

case I  incr iminate mysel f?  

ADV HOFMEYR :    Ms Myeni ,  we have searched in the 

records of  SAA for that  resolut ion.   The one you are referr ing 

to in the second paragraph here.   Because you say,  the 

board has subsequent ly  resolved to  t ransact  for  two ai rcraf t .   

And we have not  been able to f ind any such resolut ion.   Are 

you aware of  one having been taken? 20 

MS MYENI :    With respect .   May I  not  answer that  part icular 

quest ion?  I  would not  want to incr iminate mysel f .  

ADV HOFMEYR :    Ms Myeni ,  you previously answered that  

quest ion in an aff idavi t  that  you placed before the 

Companies t r ibunal .   Do you recal l  that? 
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MS MYENI :    May I  not  answer the quest ion Chai rperson in  

case I  incr iminate mysel f?   

ADV HOFMEYR :    Now in the matter involving the 

Companies t r ibunal ,  as I  understand i t .   The Companies and 

Inte l lectual  Property Commission had issued you wi th the 

compl iance not ice because of  what i t  is  contained in the very 

let ter that  we were just  looking at .   Is that  correct? 

MS MYENI :    Chairperson,  may I  not  answer Chairperson in  

case I  incr iminate mysel f?  

ADV HOFMEYR :    Now in that  aff idavi t ,  I  would l ike to take 10 

you to i t .   You wi l l  f ind i t  in the same bundle,  DD34-B and 

now we are page 1562.  That  is under Tab 26.  

MS MYENI :    I  have i t  in f ront  of  me.  

ADV HOFMEYR :    And i f  you turn over  to  page 1584,  that  is  

the last  page of  the aff idavi t  which appears to have been 

deposed to by you on the 10t h o f  March 2017.  Can you 

conf i rm that  you deposed to th is aff idavi t  then? 

MS MYENI :    May I  not  answer that  quest ion Chai rperson in  

case I  incr iminate mysel f?   

ADV HOFMEYR :    Now in the aff idavi t ,  you wi l l  see – back in  20 

the aff idavi t  at  page 1564.  

MS MYENI :    I  have i t  before me.  

ADV HOFMEYR :    Thank you.   I  would l ike to p ick i t  up at  

paragraph 7 there because i t  is at  paragraph 7 that  you 

ident i fy what you understand the complaint  against  you by 
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the commission – the Companies and Intel lectual  Property 

Commission to have been.  You say at  paragraph 7:  

“ I  assume from our correspondence with the 

respondent that  i t  is f inding i ts space on a let ter I  

addressed to the Minister of  Publ ic Enterpr ises 

dated 20 June 2013.”  

 I f  I  can just  pause there.   That  is the one that  we have 

just  looked at .  

“ . . . in which I  have stated that  “whi lst  reference is  

made to ten ai rcraf t  in the previous correspondence,  10 

the board has subsequent ly resolved t ransact  on two 

ai rcraf t ” . ”  

 Do you see that? 

MS MYENI :    May I  not  answer that  quest ion in  case I  

incr iminate mysel f?   

ADV HOFMEYR :    Ms Myeni ,  i f  I  can just  be clear.   You are 

decl in ing to answer the quest ion whether you see a 

paragraph on page 164 on the basis of  answer ing that  

quest ion might  tend to incr iminate you? 

MS MYENI :    May I  not  answer that  quest ion Chai rperson in  20 

case I  incr iminate mysel f?   

ADV HOFMEYR :    And then i f  we go to paragraph 8,  you wi l l  

see that  what you record in the aff idavi t  there is that  that  

let ter was wr i t ten -  o f  what  the  board  o f  SAA had reso lved.   

I  subsequent ly  ascer ta ined tha t  I  was mis taken and tha t  
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the  board ’s  dec is ion  had not  changed,  a t  wh ich  po in t  I  

wro te  a  fu r ther  le t te r  to  the  Min is te r  o f  Pub l ic  Enterp r ises  

to  c la r i f y  the  s i tua t ion  wh ich  c la r i f i ca t ion  was accepted by  

the  m in is te r.  

Do you remember  g iv ing  tha t  exp lanat ion  to  the  Companies  

and In te l lec tua l  P roper ty  Commiss ion ’s  t r ibuna l  –  we l l ,  the  

Companies  Tr ibuna l  in  your  mat te r  w i th  CIPC? 

MS MYENI :    May I  no t  answer  th is  quest ion ,  Cha i rpe rson,  

in  case I  incr im inate  myse l f .  

ADV HOFMEYR:    I  wou ld  l i ke  to  jus t  ge t  c lear  whe ther  my  10 

unders tand ing  o f  tha t  paragraph o f  your  a f f idav i t  and your  

unders tand ing  o f  i t  i s  the  same.   So what  I  unders tand  

paragraph 8  to  be  say ing  is  you wro te  the  le t te r  on  the  20  

June 2013 but  thereaf te r  you rea l i sed tha t  the  board  had  

not  dec ided to  go  fo r  the  two a i rc ra f t  and you rea l i sed tha t  

i t s  o r ig ina l  dec i s ion  to  go  fo r  the  10  a i rcra f t  had not  

changed.   I s  tha t  a lso  your  unders tand ing  o f  tha t  

parag raph?  

MS MYENI :    May I  no t  answer,  Cha i rperson,  tha t  quest ion  

in  case I  incr im inate  myse l f?  20 

ADV HOFMEYR:    So  jus t  push ing  tha t  a  b i t  fu r ther,  i f  your  

rea l i sa t ion  was tha t  they had not  in  fac t  dec ided to  go  fo r  

two a i rc ra f t  then tha t  wou ld  mean tha t  there  was on ly  one  

dec is ion  and the  one dec is ion  was the  dec i s ion  fo r  10  

a i rc ra f t ,  cor rec t?  
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MS MYENI :    May I  no t  answer  tha t  quest ion  in  case I  

incr im inate  myse l f .  

ADV HOFMEYR:    And then what  you do in  paragraph 8  i s  

you go on and you say when you rea l i sed you mis take you  

wro te  to  the  m in is te r  to  c la r i f y  tha t  you had made the  

m is take and the  m in is te r  accepted your  c la r i f i ca t i on .   Do 

you a lso  unders tand your  parag raph 8  in  the  same way? 

MS MYENI :    May I  no t  answer,  Cha i rperson,  the  quest ion  

in  case I  incr im inate  myse l f .  

ADV HOFMEYR:    Now we wi l l  sho r t l y  go  the  le t te r  tha t  you 10 

wro te  to  the  m in i s te r  on  –  and I  have i t  tha t  i t  was  wr i t ten  

on  the  11  Ju ly  2013 and I  wou ld  l i ke  to  aga in  check  

whether  you and I  a re  on  common ground.   I f  you  ident i f ied  

tha t  m is take and  conveyed i t  to  the  m in is te r  in  your  le t te r  

o f  11  Ju l y  2013 then you must  have ident i f ied  the  m is take 

somewhere  be tween the  20  June,  wh ich  was your  f i rs t  

le t te r,  and the  11  Ju ly,  wh ich  was your  second le t te r,  i s  

tha t  cor rec t?  

MS MYENI :    May I  no t  answer,  Cha i rperson,  the  quest ion  

in  case I  incr im inate  myse l f .  20 

ADV HOFMEYR:    And,  Ms Myen i ,  what  a le r ted  you  to  tha t  

m is take,  tha t  m is take in  th ink ing  tha t  there  had been  

another  board  dec is ion  to  go  f rom ten  to  two a i rc ra f t?  

MS MYENI :    May I  no t  answer,  Cha i rperson,  the  quest ion  

in  case I  incr im inate  myse l f .  
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ADV HOFMEYR:    I  wou ld  then l i ke  us  to  go  to  your  ac tua l  

le t te r,  tha t  i s  the  le t te r  o f  11  Ju ly  2013,  and you w i l l  f ind  i t  

in  the  same bund le ,  DD34B,  and now we need to  go  back  

to  page 1283.  

MS MYENI :    Sor ry,  the  same f i le?  

ADV HOFMEYR:    The same f i le ,  yes ,  and  page  

…[ in tervenes]  

MS MYENI :    DD34B and page?  

ADV HOFMEYR:    1283.  

MS MYENI :    I  beg your  pardon?  10 

ADV HOFMEYR:    Page 1283.  

MS MYENI :    1283.  

ADV HOFMEYR:    Thank you.  

MS MYENI :    I  beg your  pardon,  the  same f i le  and page  

1 . . .?  

ADV HOFMEYR:    1283.  

MS MYENI :    1283.   I  have got  i t  be fore  me.   I  have the  

document  in  f ron t  o f  me.  

ADV HOFMEYR:     Thank you.  

MS MYENI :    I  have the  document .  20 

ADV HOFMEYR:    Thank you.  

CHAIRPERSON:    Thank you.  

ADV HOFMEYR:    And then i f  you go;  over  two pages to  

1285 can you con f i rm whethe r  tha t  i s  your  s ignatu re  on  the  

page?  



04 NOVEMBER 2020 – DAY 298 
 

Page 113 of 120 
 

MS MYENI :    Cha i rperson,  may I  no t  conf i rm and respond  

to  the  quest ion  jus t  in  case I  incr im inate  myse l f .  

ADV HOFMEYR:    Now th is  i s  a  le t te r  tha t  appears  to  bear  

your  s ignature  and you are  i den t i f ied  a t  the  end  o f  the  

le t te r  as  SAA Cha i rperson.   I t  i s  a  le t te r  da ted  11 Ju ly  2013  

and i t  i s  addressed to  Min is te r  G igaba and what  i t  says  is  

the  fo l low ing:  

“Honourab le  Min is te r. . . ”  

And then the  t i t le  o f  the  le t te r  o r  the  head ing  o f  the  le t te r  

i s :  10 

“Sect ion  54(2)  o f  the  PFMA,  SAA Novat ion  o f  the  

A i rbus A320”  

And the  f i rs t  paragraph reads:  

“SAA submi t ted  an  app l i ca t ion  in  te rms o f  Sect ion  

54(2)  o f  the  Pub l ic  F inance Management  Act  1  o f  

1999 as  amended  fo r  cons idera t ion  and approva l  by  

the  m in is te r.   For  ease or  re fe rence a  copy o f  the  

app l i ca t ion  da ted  30 May 2013 is  a t tached he re to  

and marked annexure  A .   Subsequent  to  the  

submiss ion  o f  the  app l i ca t ion  a  le t te r  da ted  20 June  20 

2013 was wr i t ten  to  the  m in is te r  request ing  tha t  an  

approva l  fo r  two a i rc ra f t  ins tead o f  ten  be  granted  

by  the  m in is te r.   The subsequent  request  has s ince  

been recons ide red and SAA has dec ided to  rever t  to  

the  ten  a i r c ra f t  as  s ta ted  in  i t s  app l i ca t ion  da ted 30 
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May fo r  the  fo l low ing reasons. ”  

And then a  ser ies  o f  reasons fo l low.   Now,  Ms  Myen i ,  

maybe you can he lp  me but  I  do  no t  ident i f y  anywhere  in  

tha t  paragraph an ident i f i ca t ion  on  your  par t  tha t  you made  

a  m is take.   Can you po in t  me to  where  you have ident i f ied  

fo r  the  m in is te r  t ha t  you made a  m is take?  

MS MYENI :    Cha i rperson,  may I  no t  respond  to  the  

quest ion  in  case I  incr im inate  myse l f .  

ADV HOFMEYR:    You see,  i f  I  read tha t  pa ragraph i t  i s  

say ing  someth ing  qu i te  d i f fe ren t  to  what  you sa id  in  your  10 

a f f idav i t  be fo re  t he  Companies  Tr ibuna l .   In  your  a f f idav i t  

be fore  the  Companies  Tr ibuna l  –  I  am maybe go ing  to  ca l l  

i t  the  fa l l  on  your  sword  a f f idav i t ,  you say:  

I  d id  wr i te  a  second le t te r  bu t  I  subsequent ly. . . ”  

Sor ry.  

“ I  wro te  a  second le t te r  tha t  adv ised the  m in i s te r  

tha t  the  board  had changed i t s  f i rs t  dec i s ion  to  a  

second dec i s ion  to  now go fo r  two ins tead o f  ten  

a i rc ra f t  bu t  I  subsequent ly  d iscovered,  a f te r  send ing  

tha t  le t te r,  tha t  I  was wrong and the  board  had on ly  20 

dec ided to  go  fo r  the  ten  a i rc ra f t . ”  

By  cont ras t  what  you are  convey ing ,  as  I  read paragraph 2  

o f  your  le t te r,  i s  tha t  there  is  no t  one dec is ion  bu t  th ree  

dec is ions.   The f i rs t  dec is ion ,  taken fo r  ten ,  then a  request  

fo r  tha t  to  change to  two and then  tha t  subsequent  request  
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you  say in  your  own words has s ince  been recons ide red 

and SAA has dec ided to  rever t  to  the  ten  a i r c ra f t .    

 So  th is  le t te r,  Ms Myen i ,  I  pu t  to  you is  convey ing  to  

the  m in is te r  no th ing  about  a  m is take,  i t  i s  convey ing  to  the  

m in is te r  tha t  th ree  board  dec i s ions were  taken,  the  f i rs t  

dec is ion  fo r  ten  a i rc ra f t ,  the  second dec is ion  fo r  two 

a i rc ra f t  and the  th i rd  dec is ion  fo r  ten  a i rc ra f t .   Do you 

unders tand tha t  as  I  unders tand tha t  paragraph? 

MS MYENI :    Cha i rperson,  may I  no t  respond  to  the  

quest ion  jus t  in  case I  incr im inate  myse l f .  10 

ADV HOFMEYR:    You see,  I  wou ld  pu t  i t  to  you,  Ms Myen i ,  

tha t  when Min is te r  G igaba rece ived th is  le t te r  on  the  11  

Ju l y  2013 he was  be ing  to ld  tha t  the  board  o f  South  A f r i can  

A i rways had taken th ree  dec i s ions,  two o f  wh ich  you 

admi t ted  in  an  a f f idav i t  be fore  the  Companies  Tr ibuna l  

la te r  in  2017 had  never  been taken.   Why wou ld  you make  

such a  fa lse  representa t ion  to  the  m in is te r?  

MS MYENI :    Cha i rperson,  may I  no t  respond  to  th is  

quest ion  in  case I  incr im inate  myse l f .  

ADV HOFMEYR:    Ms Myen i ,  do  you know what  f raud is?  20 

MS MYENI :    Cha i rperson,  may I  no t  conf i rm respond in  

case I  incr im inate  myse l f .  

ADV HOFMEYR:    Do you know tha t  f raud i s  a  c r ime,  Ms 

Myen i?  

MS MYENI :    I  am sor ry?  



04 NOVEMBER 2020 – DAY 298 
 

Page 116 of 120 
 

ADV HOFMEYR:    Do you know tha t  f raud is  a  c r ime?  

MS MYENI :    I  have answered,  Cha i rperson.  

ADV HOFMEYR:    The second  quest ion  was s l igh t ly  

d i f fe ren t .   The f i rs t  quest ion  was do you know what  f raud  

is?   The second quest ion  was do you know tha t  f raud is  a  

c r ime?  I s  your  answer  to  the  f i r s t  quest ion  the  same as  

your  answer  to  the  second quest ion ,  tha t  you dec l ine  to  

answer  whether  you know tha t  f raud is  a  c r ime because  

your  answer  m igh t  tend to  incr im inate  you?  

MS MYENI :    May I  no t  answer  the  quest ion ,  Cha i rperson,  10 

in  case I  incr im inate  myse l f .  

ADV HOFMEYR:    You see,  f raud is  genera l l y  o r  takes 

p lace –  f raud is  perpet ra ted  or  takes p lace when a  person 

in ten t iona l l y  m is represents  a  fac tua l  pos i t ion  to  someone 

wh ich  causes them actua l  o r  po ten t ia l  p re jud ice .   Do you  

have any unders tand ing  o f  tha t  be ing  what  happens when 

f raud is  commi t ted?  

MS MYENI :    May I  no t  answer  the  quest ion ,  Cha i rperson,  

in  case I  incr im inate  myse l f .  

CHAIRPERSON:    Do you know whethe r  f raud is  a  bad 20 

th ing  in  soc ie t y?  

MS MYENI :    Cha i rperson,  I  respec t  your  Commiss ion  and I  

am su re  your  Commiss ion ’s  te rms o f  re fe rence  cover  a  

number  o f  i ssues  per ta in ing  to  b road ly  co r rup t ion  no t  in  a  

se lec t i ve  way bu t  b road ly.   Cer ta in ly,  Cha i rpe rson ,  as  a  
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respons ib le  c i t i zen ,  i t  i s  known tha t  I  know the  de f in i t ion  o f  

f raud and what  f raud means.  

CHAIRPERSON:    Okay.  

MS MYENI :    Bu t ,  Cha i rpe rson,  w i th  your  respect ,  I  am not  

go ing  to  answer  th is  quest ion .  

CHAIRPERSON:    Okay.  

MS MYENI :    I  do  no t  want  to  incr im inate  myse l f .  

CHAIRPERSON:    Okay,  a l r igh t .   Ms Hofmeyr?  

ADV HOFMEYR:    Now a t  the  t ime tha t  these le t te rs  were  

wr i t ten  to  the  Min is te r  o f  Pub l i c  Enterp r ises  the re  were  a  10 

number  o f  members  o f  the  board  o f  SAA tha t  were  very  

concerned about  the  fac t  tha t  you had wr i t ten  these  le t te rs 

and mis represen ted the  fac tua l  pos i t ion  to  the  m in is te r.   

You were  aware  o f  the i r  concerns.  

MS MYENI :    Cha i rperson,  may I  no t  answer  the  quest ion ,  I  

do  no t  want  to  incr im inate  myse l f .  

ADV HOFMEYR:    You see,  they were  no t  on l y  concerned  

about  the  fac t  tha t  a  m isrepresenta t ion  had been  made,  

they were  concerned tha t  as  a  resu l t  o f  tha t  

m isrepresenta t ion  the  Pembroke t ransact ion  had been  20 

substant ia l l y  de layed and tha t  de lay  cost  South  A f r i can  

A i rways in  excess o f  R800 mi l l ion .   A re  you aware  tha t  tha t  

was the  second par t  o f  the i r  concern?  

MS MYENI :    Sor ry,  Cha i rperson,  may I  ge t  c la r i t y?   Who is  

Pembroke?  
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ADV HOFMEYR:    Pembroke,  as  I  unders tand i t ,  i s  the 

par t y  tha t  the  board  reso lved on the  27  May 2013 to  en ter  

in to  a  t ransact ion  w i th  fo r  ten  a i rc ra f t .  

MS MYENI :    Cha i rperson,  may I  no t  respond  to  th is  

quest ion  in  case I  incr im inate  myse l f .  

CHAIRPERSON:    Okay.   Ms Hofmeyr?   

ADV HOFMEYR:    Do you …[ in tervenes]  

CHAIRPERSON:    Wel l ,  we are  a t  fou r.  

ADV HOFMEYR:    Oh,  a l r igh t .  

CHAIRPERSON:    Yes.   We d id  no t  speak about  what  we 10 

wou ld  do  when we reached four  o ’c lock ,  I  know we los t  

qu i te  some t ime  in  the  morn ing  so  I  do  no t  mind us  

proceed ing .   What  do  you propose sub jec t  to  what  Mr  

Buthe lez i  say  and  what  Ms Myen i  wou ld  say?  

ADV HOFMEYR:    Cha i r,  f rom my s ide  I  can say ev idence  

has never  gone so  qu ick ly,  so  I  am caut ious ly  op t im is t i c  

tha t  g iven tha t  we se t  as ide  today,  tomorrow and Fr iday fo r  

Ms Myen i ’s  ev idence,  I  cou ld  qu i te  comfo r tab l y  f in ish  w i th in  

tha t  per iod  o f  t ime.   I  am ava i lab le  to  remain  l a te r  i f  i t  

wou ld  be  conven ien t  to  make a  b i t  fu r ther  advance.  20 

CHAIRPERSON:    Ja .  

ADV HOFMEYR:    Bu t  I  do  no t  see a  r i sk  tha t  I  w i l l  no t  

comple te  my quest ions.  

CHAIRPERSON:    Okay.   No,  tha t  i s  f ine .   Mr  Buthe lez i ,  

have you got  any par t i cu la r  v iew? 



04 NOVEMBER 2020 – DAY 298 
 

Page 119 of 120 
 

MR BUTHELEZI :    Sor ry,  I  have to  run  i t  pas t  Mr  Mabuzu 

and Ms Myen i  herse l f  g iven her  cur ren t  s ta te ,  so  I  jus t  

wou ld  no t  want  to  commi t  he r  w i thout  hav ing  f i rs t  

conf i rmed,  so  maybe i f  you g i ve  me f i ve  m inutes  jus t  to  run  

i t  pas t  the  a t to rneys to  see i f  they  want  us  to  p roceed? 

CHAIRPERSON:    Yes,  bu t  maybe what  we can do because  

Ms Hofmeyr  says  she is  conf ident  she w i l l  f in ish  w i th in  the  

t ime tha t  has been a l loca ted .   Maybe we can s top  now fo r  

today and we cou ld  add another  hour  i f  we though t  we are  

no t  go ing  to  f in i sh  w i th in  the  t ime a l loca ted .   So  maybe  10 

tha t  wou ld  be  f ine  w i th  you as we l l .  

MR BUTHELEZI :    So  are  we say ing ,  Cha i r,  we  ad jou rn  

now fo r  the  day?  

CHAIRPERSON:    That  we ad journ  now,  i t  i s  four  o ’c lock .   

I f  tha t  wou ld  be  f ine  w i th  you.  

MR BUTHELEZI :    That  i s  okay.  

CHAIRPERSON:    Yes and then tomorrow we can s tar t  a t  

ten .  

ADV HOFMEYR:    Indeed,  Cha i r.  

CHAIRPERSON:    Yes,  okay,  a l r igh t .   A l r igh t ,  Ms Myen i?  20 

MS MYENI :    Cha i rperson?  

CHAIRPERSON:    We are  go ing  to  ad journ  now fo r  the  day 

and then we w i l l  resume tomorrow a t  ten  o ’c lock .  

MS MYENI :    Thank you very  much ,  Cha i rperson.  

CHAIRPERSON:    Yes.   Okay,  we  w i l l  ad journ  fo r  the  day  
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and tomorrow we wi l l  resume a t  ten  o ’c lock .    

We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS TO 5  NOVEMBER 2020  


