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PROCEEDINGS RESUME ON 15 OCTOBER 2020

CHAIRPERSON: Good morning Mr Myburgh, good

morning everybody.

ADV MYBURGH SC: Good morning Chairperson.

CHAIRPERSON: | see that somebody has decided | should

have no bundles here — | should have no file here. Good
morning Mr Todd thank you for coming to the commission
and to assist it.

MR TODD: Thank you Chairman.

ADV MYBURGH SC: Chairperson as you know Mr Todd is

our next witness. He will give evidence in relation to Mr
Gama’s reinstatement. His affidavits are contained as
Exhibit BB17 in Bundle 3 and he will also give evidence by
cross-referring to documents contained in Bundles 1 and 2
similar to what Mr Mapoma did.

Exhibit BB17 you will see contains four affidavits
17.1 through to 17.4. 17.3 and 17.4 deal with GNS which
we are not going to deal with now. | will after the witness’
has taken the oath ask him to confirm that 17.1 and 17.2
are his affidavits and then | would ask you to admit them
formerly as exhibits.

CHAIRPERSON: Yes please administer the oath or

affirmation.

REGISTRAR: Please state your full names for the record.

MR TODD: Christopher Francis Neale Todd.
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REGISTRAR: Do you have any objection to taking the

prescribed oath?

MR TODD: No | do not.

REGISTRAR: Do you consider the oath to be binding on

your conscience?
MR TODD: Yes | do.

REGISTRAR: Do you swear that the evidence you will give

will be the truth; the whole truth and nothing else but the
truth; if so please raise your right hand and say, so help
me God.

MR TODD: So help me God.

CHAIRPERSON: If | hear that noise coming from there you

will be kicked out. If | hear that noise again you will be
kicked out. Mr Myburgh.

ADV MYBURGH SC: Thank you Chairperson. Mr Todd you

have in front of you Bundle 3 could | ask you to turn to
Exhibit BB17 and to page 47.
MR TODD: | have it.

ADV MYBURGH SC: You confirm that that is an affidavit of

yours?
MR TODD: Yes.

ADV MYBURGH SC: And may | ask you then to turn to the

end of that affidavit which you find at page 64.
MR TODD: Yes

ADV _MYBURGH SC: Is that your signature and do you

Page 4 of 224



10

20

15 OCTOBER 2020 — DAY 284

confirm that you deposed to this affidavit under oath on the
14 July 20207
MR TODD: | confirm that.

ADV MYBURGH SC: Mr Todd you would know that

attached to your affidavit is a series of annexures running
from Annexure A to 8. Annexure A you find at page 65.
MR TODD: Yes.

ADV MYBURGH SC: And the end of Annexure 8 you find at

page 155 you confirm that?
MR TODD: Yes | confirm that.

ADV MYBURGH SC: A to H.

MR TODD: That is correct.

ADV MYBURGH SC: End of H is at 155.

MR TODD: Correct.

ADV MYBURGH SC: And then if | could take you please to

page 156 do you confirm that is a further affidavit of
yours?
MR TODD: That is correct.

ADV MYBURGH SC: Could you then please go to the end

of that affidavit which you find at page 167 confirm that
you deposed to this affidavit under oath on the 29
September 20207

MR TODD: Yes | did.

ADV MYBURGH SC: This affidavit also has a series of

annexures from page F confirm that those annexures
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commence at page 168 as A and Annexure F ends at page
485.

MR TODD: That is correct. You will appreciate | have not
been through the bundle this morning.

ADV MYBURGH SC: Ja.

MR TODD: But | confirm that — those are the annexures to
my affidavit yes.

ADV _MYBURGH SC: It ends at 485 immediately before

your next affidavit.
MR TODD: Correct.

ADV MYBURGH SC: Mr Chairperson we would then ask

that you admit Mr Todd’'s affidavit of the 14 July 2020 as
Exhibit BB17.1 and his affidavit of the 29 September.

CHAIRPERSON: Okay - okay let us deal with one at a

time. The one you have just asked me to admit is it the
one starting at page 477

ADV MYBURGH SC: That is correct yes.

CHAIRPERSON: Okay. As Exhibit?

ADV MYBURGH SC: 17 - BB17.1.

CHAIRPERSON: Mr Christopher Francis Neale Todd’s

affidavit starting at page 47 is admitted and will be marked
as Exhibit BB17.1. Okay then we can go to the next one.

ADV MYBURGH SC: The next affidavit deposed to on 29

September 2020 Mr Chairperson you will find at page 156.

CHAIRPERSON: 156. And that one | — you want me to

Page 6 of 224



10

20

15 OCTOBER 2020 — DAY 284

admit it as Exhibit?

ADV MYBURGH SC: BB17.2.

CHAIRPERSON: BB17.2. The affidavit of Mr Christopher

Francis Neale Todd starting at page 156 is admitted and
will be marked as Exhibit BB17.2.

ADV MYBURGH SC: Thank you Chairperson. Mr Todd let

us then start with your first affidavit at page 47. From
which firm of attorneys are you and what position do you
hold there?

MR TODD: | hold the position of Director sometimes

referred to as a partner of the firm Bowman Gilfilan.

ADV MYBURGH SC: And you deposed to this affidavit you

deal with this at paragraph 3. What is the purpose or was
the purpose of deposing to this affidavit?

MR TODD: It was in response to a request by the

commission to assist with information that | had personal
knowledge of concerning the matters dealt with in the
letter.

ADV_MYBURGH SC: We then follow the chronology of

events in relation to your involvement and the involvement
of Bowman Gilfilan. When was Bowman Gilfillan first
instructed in the matter relating to Mr Gama?

MR TODD: So that was in May 2009. We were not the
first firm to have given advise in relation to the matter and

— but some prior advice had been obtained by members of
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the board from another firm which had recommended that
disciplinary proceedings be proceeded with against Mr
Gama.

And when the board members then passed that
matter onto the then acting Chief Executive who was Mr
Wells the acting Group Chief Executive he decided that he
would proceed with the benefit of legal advice himself and
he — we were then instructed not specifically by Mr Wells
he in turn engaged another executive Mr Maharaj he was
the person ultimately responsible for Human Resources
within the group.

And we were then engaged in May 2009 to advise
initially on the question whether or not we agreed that
there was a proper basis for the — for Transnet to take
disciplinary steps against Mr Gama.

ADV MYBURGH SC: Now you were at all times the

attorney that was then responsible for giving advice and
rendering legal assistance to Transnet in this matter?

MR TODD: Yes | was. | — sometimes you refer to that as a
lead partner or lead attorneys. There were other attorneys
involved at different times and Counsel was briefed but |
remained the person responsible for advising Transnet.

ADV MYBURGH SC: And throughout the time that you

dealt with this matter Mr Todd who represented Mr Gama?

MR TODD: An attorney by the name of Themba Langa and
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his firm was Themba Langa Attorneys.

ADV MYBURGH SC: At paragraph 7 of your affidavit you

deal with the fact that after Transnet had instituted
disciplinary proceedings against Mr Gama and on the 10
September 2009 he approached the high court?

MR TODD: Yes.

ADV MYBURGH SC: What - what did that litigation

involve?

MR TODD: Once disciplinary proceedings were formally
instituted and there were some — there were some prior
steps. In fact what Mr Wells initially did was engaged with
Mr Gama on a relatively informal basis and then also set
out in a detailed written letter what the issues were and
invited him to respond. And the purpose of that before
disciplinary proceeding proceeded formally was in fact to
establish whether Mr Gama was of a mind to agree that
there had been serious problems and that he would commit
to working to resolve them.

Maybe he said he had agreed that he had been
negligent or that — a contract had been entered into
irregularly and that he would work to resolve it. In fact
unfortunately Mr Gama took the view that merely having
those allegations raised with him was indicative of an
ulterior purpose being pursued by Transnet and its group

executives.
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And so that - that attempt to engage on the
disciplinary matters in a more informal manner did not
succeed and a decision was then taken to — to formally
institute disciplinary proceedings against Mr Gama. And
the high court proceedings were effectively a consequence
of Mr Gama’s belief at the time that there was no merit in
any concerns about his conduct and that the fact of
bringing disciplinary complaints against him was indicative
of a conspiracy against him being — and the language
became quite florid.

There was a cabal within Transnet that was intent
on undermining his aspirations to become the Group Chief
Executive. That was in essence the thrust of his
application to the high court and he asked to effectively —
he also sought to challenge the authority of Mr Maharaj
who had formally issued the disciplinary charge sheet or
instituted proceedings.

But the primary thrust of his complaint in the high
court was that there no underlying merit in concerns about
his conduct and that it was part of a — there was ulterior
purpose.

CHAIRPERSON: Well Mr Myburgh can | take one step

back?

ADV MYBURGH SC: Yes.

CHAIRPERSON: Of course we know that you know
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disciplinary matters and unfair dismissal matters because
you will deal with that at some stage. They fall within the
field of labour law. How long have you been an attorney?
MR TODD: Around 25 years.

CHAIRPERSON: About 25 years.

MR TODD: Chairperson.

CHAIRPERSON: And labour law do you specialise in

labour law?

MR TODD: Yes Chairperson throughout that period |

practiced this.

CHAIRPERSON: You practiced labour law?

MR TODD: A specialist — | mean one evolves and some of
the work | do would not be characterised as solely labour
law. Many board conflicts involve company law and other
areas of law but essentially | have been a specialist and a
recognised specialist within our firm for 25 years.

CHAIRPERSON: Well | happen to know that you have

acted as a Judge in the labour court as well | think a
number of times. Is that correct?
MR TODD: That — that is correct.

CHAIRPERSON: Yes. So the field of labour law, unfair

dismissals, disciplinary hearings is something that falls

within your speciality as a labour law specialist?

MR TODD: That is so Chairperson.

CHAIRPERSON: Yes. Okay. Thank you.
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ADV MYBURGH SC: Thank you. Perhaps to add to that

have you published articles in books in labour law Mr
Todd?
MR TODD: Yes | have Chairperson.

CHAIRPERSON: Yes. Well | thought that you know you

might not have wanted all of these things to come out
about you but it is important for — for your evidence to
everyone to know that Transnet had the benefit a specialist
in labour law - had the benefit of the services of a
specialist in labour law. Ja okay.

ADV MYBURGH SC: Mr Todd just dealing with the high

court litigation. Who were the respondents in that
litigation?
MR TODD: Well it was a little unusual for me — | do not —

it may have been a first. No it actually was not the first it
does happen occasionally that a person dissatisfied with
action being taken by the company seeks to identify and
join individual board members to the litigation.

It is — ja — it does happen but it is unusual because
there — the board effectively make decisions on behalf of
the company. They represent the company. When they
take decisions they do not do so in their personal capacity.

But Mr Gama because of his belief in a conspiracy
obviously thought and his lawyers perhaps advised him

that it was appropriate to join all of the individual directors
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to the litigation as well and they in turn chose — in fact
they were not initiating proceedings against Mr Gama the
individual.

They had - they are the controlling mind of the
company but the proceedings were being managed by the
executive. Nevertheless board members were joined and
they sought separate legal advice in those proceedings
and sought to be represented separately which in fact
occurred.

ADV MYBURGH SC: So who did Bowman...

CHAIRPERSON: What — | am sorry. What was the basis

advanced in Mr Gama’s application for sighting the
individual directors? |If you are able to remember.

MR TODD: Ja Chairperson | do not remember what he said
and | have not recently read those papers.

CHAIRPERSON: Ja.

MR TODD: But | have always believed since then that that
is a misjoinder an inappropriate. There was no — there
were no grounds to identify conduct by individual directors.
But in essence it was part of the atmosphere of the
complaint at the time was that Mr Gama believed that he
was the victim of a conspiracy and Chairperson there -
some litigants use that mischievously to seek to divide a
board and to seek to open up differences in a board by and

seeking to get board members to come out on affidavit
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saying where they stand in relation to the matter.

But properly speaking although it had served at the
board because a board sub-committee had had to decide
how to deal with on the one hand a — a complaint that had
originally come through.

| think the Public Service Commission via the then
Minister concerning locomotives and a second complaint
had been a whistleblowing complaint that had come
through to the then Chief Executive who was leaving. A
board sub-committee had had to decide what to do; had
sought legal advice and they had then delegated that as
they should have to the person then acting as the Group
Executive.

It was really a company matter not a board — not a
matter for individual board members to be singled out. So
| cannot — | do not recall exactly why Mr Gama did it but in
the circumstances where | have seen it done | am afraid to
say that it usually represents either a deliberate stratagem
to undermine the unity of the board or perhaps it is — it to
be — to look at it more fairly perhaps a genuine belief that
actually board members would not agree with or tolerate
some sort of abuse that is happening and the person who
is bringing the case is somehow seeking to elevate it to the
attention of board members.

CHAIRPERSON: Okay. Thank you.
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ADV MYBURGH SC: Mr Todd who did Bowman Gilfilan

represent in that high court application?
MR TODD: We represented the company Transnet.

ADV MYBURGH SC: And who represented the directors?

MR TODD: The firm at that time was known as Eversheds.
They were a — | do not recall if they are still exist in the
same shape or form but it was a firm — ja | think it had
previously been Routledge Modise and it was at that time
called Eversheds.

ADV MYBURGH SC: And what was the result of this

litigation?

MR TODD: The high court did not agree with Mr Gama'’s
contentions and dismissed the application and it dismissed
it with costs that becomes a relevant consideration later
on. In litigation of this kind there is always an opportunity
for the high court to perhaps it has not historically done so
but in some circumstances it might say | am going to order
limited costs or find that | should be careful or order only
partial costs or something of that nature but in this case
the court was satisfied that Mr — that the case should be
dismissed with costs on both sides including the costs of
senior counsel on both sides. That was a reflection of the
court’s approach to the litigation and in fact Mr Gama did
apply for Leave to Appeal but that was refused.

ADV MYBURGH SC: Could I...
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CHAIRPERSON: Did - was the position that Transnet

opposed that application and filed papers to oppose it as
well as the individual directors of the — of Transnet they
also filed papers and all opposed or maybe some abided or
some agreed with Mr Gama or what is your recollection?
MR TODD: My recollection is that if the tactic was to open
a division it succeeded to a very limited extent. Two
directors did descent as it were or separate themselves
out. Not in that they supported the litigation but they were
— they dissociated themselves from the — from the general
position that the board had adopted in the matter.

CHAIRPERSON: From opposing?

MR TODD: And Mr Chairperson | think it is bare saying it —
when we come to the change in the board composition later
— when the board composition was changed approximately
— in any event shortly after Mr Gama was dismissed those
two directors happened to be two of the three who were
retained on the board.

CHAIRPERSON: Oh.

MR TODD: But the relevance that one can decide.

CHAIRPERSON: Yes okay.

MR TODD: But it — there were two directors but they did
not - they did not join or agree with Mr Gama’s
contentions. They simply dis — they did not join in the

general body of directors who were represented by
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Evershed.

And my recollection is that the directors so
represented did deliver confirmatory affidavits but the main
answering affidavit for directors if my recollections serves
me correctly was Mr Phaswana or who had been the — she
was the Chair of the board at that time and Professor
Everingham who | think was either the Deputy Chair but
who had also been involved.

And the main reason for them delivering affidavits
on the merits was that Mr Gama’s contention was that he
was imminently to be appointed as the Group Chief
Executive. There was an on-going process at the time to
appoint a Group Chief Executive.

My recollection and | did consult with Mr Phaswana
and others at the time so | had some personal knowledge
not of the recruitment process but in the affidavits they
made it very clear that they had not considered Mr Gama
suitable. That the selection committee had not considered
Mr Gama suitable for appointment to the Group Chief
Executive.

| think they — their affidavit said at this stage they
did not rule out the possibility that he might at some point
in the future but they certainly did not consider him
suitable at that time. And they had recommended a

different candidate to be appointed.
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And so it was important for the conspiracy theory
for them to say this is not a case where Mr Gama is about
to be appointed or soon to be appointed as Group Chief
Executive and somehow this — these disciplinary matters
have been used to run interference. And he said — so -
they delivered affidavits which effectively disabused that
idea.

CHAIRPERSON: Well what you have just said in terms of

what the position of the board was and what Mr Phaswana
said in his affidavit about the conspiracy theory is
consistent with the evidence given by Ms Barbara Hogan
before this commission.

MR TODD: Yes Chairperson.

CHAIRPERSON: Either early last year or late 2018 |

cannot remember. | think early last year. But also the
commission tried to get Mr Phaswana last year and we
established that or at least | was informed that he now
lives somewhere else not in South Africa but visits South
Africa from time to time.

We obtained an affidavit from him with regard to the
issue of Mr Gama and the disciplinary hearing and his
affidavit and the commission is in possession of his
affidavit and it is exactly to that effect. So | thought |
would mention to you that what you say is consistent with

an affidavit that the commission has obtained from Mr
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Phaswana.
MR TODD: Thank you Chairperson.

ADV _MYBURGH SC: Thank you Chairperson. Mr Todd

perhaps | could take you to the judgment. Could you
please turn to Bundle 2 and to page 142 now we are using
the black numbers.

MR TODD: Yes have it.

ADV MYBURGH SC: So you would have seen that we

downloaded this judgment off Saflii. Gama versus
Transnet Limited handed down on the 7 October 2009.
MR TODD: Yes.

ADV MYBURGH SC: May | take you please to page 161

the Chairperson asked you about the question of
[00:24:58]. You say that you were of the view that it was
irregular.

CHAIRPERSON: Mr Myburgh | know that | think your voice

is soft by nature.

ADV MYBURGH SC: Yes | beg your pardon. | am looking

down and not [talking over one another].

CHAIRPERSON: | keep on asking you to raise it.

ADV MYBURGH SC: Certainly.

CHAIRPERSON: Ja okay.

ADV MYBURGH SC: Mr Todd could we please go to page

161. The Judge deals with Spilg J deals with misjoinder at

paragraphs 116 and 117.
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MR TODD: Yes | see he in fact found there was misjoinder

and he also answered my question my recollection about
two of the directors and he said they did not oppose the
application. He records that the 10" and 1th respondents
did not oppose the application. But the other members had
done so. Yes | see that. | remember that.

ADV MYBURGH SC: And you will see then at paragraph

119 under his conclusion. He say:
“I also find there has been an impermissible
joinder of the 5" to 13" respondents since
the 10" and 11%" respondents have not
opposed the application it is unnecessary to
deal with any costs issue in relation to
them.”
And then at paragraph 121 the court deals with costs:
“The application is dismissed with costs
including the costs of the 1St to 3
respondents and the 4th to 13th respondents
excluding the 10t and 11th. Such costs to
include the costs of two counsel.”
And then perhaps | could just ask you to confirm at page
163 there we see that Mr Gama was represented by Langa
Attorneys. The 15t to 3" respondents by Bowman Gilfilan
Attorneys and the balance by Eversheds as you have said.

MR TODD: Yes. But there was one other slightly unusual
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thing but again it — it seems to me that it was a tactical
matter or maybe it was because he believed it appropriate
is that in fact Mr Wells and Mr Maharaj were also joined —
they are my recollection is they were response -
respondent 1 was Transnet 2 and 3 wherein fact the acting
Chief Executive and the Executive seeking to carry out the
discipline. And that also being joined in their personal
capacities in the manner which | thought was unusual.

ADV_MYBURGH SC: If we then go back to your first

affidavit and we are going to of course come to the detail
of the disciplinary hearing. Perhaps | can direct your
attention to paragraph 8 of your first affidavit at page 48 of
Bundle 3. You say that:

“After the high court proceedings

disciplinary proceedings then took place.”
Who was the chairperson of those proceedings?
MR TODD: Yes senior counsel at the Johannesburg Bar
Advocate Mark Antrobus and | should just mention there
there was some wrangling later about whether and in fact
quite strangely to me Mr Gama later contented it had been
unfair that we did not run this as an arbitration only as a
disciplinary hearing.

| have never understood how that could be unfair to
a person who effectively is given a second bite at the

cherry being able to challenge the fairness of the outcome.

Page 21 of 224



10

20

15 OCTOBER 2020 — DAY 284

But anyway the point was when we were attempting to
conduct an arbitration process Advocate Antrobus had
been one of the arbitrators proposed by Langa Attorneys
on behalf of Mr Gama.

ADV MYBURGH SC: And we might come to that in a little

bit more detail in time but during the course of the
disciplinary proceedings you say at paragraph 8 that both
parties were represented by senior counsel, is that so?

MR TODD: That is correct.

ADV_ MYBURGH SC: You then go on to provide a

thumbnail sketch of what was found and as | say we will
come to the detail in a moment but what was the
conclusion then of these disciplinary proceedings?

MR TODD: Mr Gama was found guilty of misconduct in
respect of three — let us call it the three main charges. |
do not actually recall but | recall the chairperson — we did
not strongly persist with a fourth charge on the grounds it
was abandoned but it really was ancillary to the other — to
the main three charges and then there was a sanction after
the hearing.

In other words after the chairperson in a rather lengthy 200
page finding found that Mr Gama was guilty on those three
— of those three charges. There was then a sanction
process what was the appropriate sanction? In that part of

the hearing Mr Gama chose not to give evidence in
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mitigation of sanction, and he elected to deliver written
representation in relation to sanction which he did and those
were considered by the chairperson.

And then he wrote a finding on sanction and his finding
on sanction was that the appropriate sanction in respect of
each of the three charges taken individually was dismissal
and he then made that logical point, that taken
accumulatively, even more so.

CHAIRPERSON: Ja, it is important of... it is important to

make sure those who are listening know exactly what the
charges were or what the conduct was that he was found
guilty of that was said to unacceptable conduct.

MR TODD: Yes.

CHAIRPERSON: So if we can cover that. So. Particularly,

because later on it becomes important.

ADV MYBURGH SC: Yes.

CHAIRPERSON: To say why was the conduct with which he

was... misconduct with which he was found guilty, so serious
as to justify dismissal. So that is important if we can deal
with that.

ADV MYBURGH SC: Would you like us to deal with it now

Chairperson? | tend to come to it in a moment when
introducing Mr Todd’s report where he then deals with it, you
know, in much detail.

CHAIRPERSON: Okay if it is not going to be too far away
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from now, that would be fine. It is just that, | am thinking
people who are listening, they say: Well, we hear the
sanction was dismissal but we do not know what he was
guilty of, you know.

ADV MYBURGH SC: Yes. Well, perhaps | can take Mr Todd

to his report so that he can highlight that.

CHAIRPERSON: Okay.

ADV MYBURGH SC: And then he can come back to the

report in more detail.

CHAIRPERSON: Yes. No, that is fine. That is fine.

ADV MYBURGH SC: Mr Todd, if we could then fast

forward? If | could you take you please to page 65 of
Bundle 3. We are going to come to this report that you
provided to Transnet and Deneys Reitz on the 2" of
February, it being Annexure A to your affidavit.

You know that in this report you deal with the findings of
guilty made by Mr Antrobus. And perhaps | can take you to
page 74 where you summarised those key findings.

And then to answer the Chairperson’s questions, it will
be apparent from that what precisely the charges were.

MR TODD: Yes. Maybe, Chairperson | can just before
referring to at your findings, just describe what the issues
were.

CHAIRPERSON: Yes, ja.

MR TODD: Ja. The first in time complaint that had arisen
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and had arisen Chairperson, initially being referred as a
complaint to the Public Services Commission or a body
outside of Transnet and being routed through the then
Minister Alex Irwin.

He was the then Minister of Public Enterprises and he
referred it to the Transnet Board to investigate it.
Concerned a contract for the... effectively to refurbish
locomotives and it became known as the Fifty-Like-New
contract.

Meaning it was a contract for the acquisition of 50
locomotives, train locomotives. And rather than buying a
brand new locomotives, they were going to be refurbishing
and therefore slightly, | think, more cost-effectively, it was
hoped.

CHAIRPERSON: So the idea being, they are not new but

they are like new.
MR TODD: Like new.

CHAIRPERSON: [laughing]

MR TODD: Ja.

CHAIRPERSON: Okay alright.

MR TODD: And the issue that had arisen there was that the
source of the locomotives was the original manufacturers
abroad but the refurbishment would require significant
assemble work in South Africa.

And the proposal that had originally been taken to the
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board was, that there would be an entity in South Africa
outside of Transnet that would become involved in the
assembly of these locomotives.

And there was a whole discussion at the board at the
time which said: We do not want to create a new middleman,
for want of a better word, or a new entity that we cannot hold
accountable. We want to contract directly with the original
manufacturer so that that is clear and nobody can say: Oh,
it is somebody else’s fault.

And the second important thing was, they said: We can
do this assemble work ourselves. But what was then called
Transnet Rail Engineering.

Transnet has its own engineer division in workshops in
various places. And it was very important to the board that
actually it utilise its own and build and extended its own
productive capacity.

And so there was... when that contract was approved
and it was roundabout R 800 million contract. When it was
approved by the board, a particular condition after this point
was discussed and there was strong... Mr Gama’s... the
Transnet, the team...

The Freight Rail Team were proposing a structure which
the board pushed back against it and said: We do not want
that. We want this manufacture work to be done within

Transnet Road Engineering.
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And what then happened was that Mr Gama effectively
concluded a contract and it was implemented on the other
basis that that this entity, STS which was then a joint
venture with an overseas manufacturer, set up its own
manufacturing operation at old Iscor premises and exactly
what the board did not want to happen then happened.

CHAIRPERSON: Yes, yes, yes.

MR TODD: And it happened... that involved corruption. |
say that quite simply because the project manger within...
under Mr Gama, he was responsible for execution.

Yet it turned out had a personal interest or he and his
wife had a personal interest in this entity which was being
set up to manufacture in competition or in parallel to
Transnet... oh, to assemble in parallel to Transnet’s own
operations.

And so that was clearly... and he was dismissed for that
reason. But the accountability for Mr Gama came because
the point was: We discussed this, Mr Gama.

And we specifically said it must not happen like that and
yet it happens like that. You concluded a contract on that
basis which undermined the company’s interest.

And Transnet, in fact, had to go to great lengths to
dismantle the contractual arrangements. They then had to
compensate this third party for the costs it had incurred in

setting up its own assembly facilities and so on.
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So it had very significant consequences and Mr Gama’s
role was regarded by the board as having failed in his
responsibility to conclude the contracts and oversee
execution consistent with the board’s resolution. So that
was the locomotive contract.

CHAIRPERSON: Yes. Before you go to the other one. |

just want to say. | am grateful that you have decided this
information because it is quite important in regard to what
were the facts, what was happening.

So in regard that transaction, because there was a
charge linked to it, the idea was simply that Mr Gama and
his team had been told in specific terms by the board that:
When you do this transaction, you must use a Transnet
facility and not an outside service provider. And he went
against that.

MR TODD: Yes.

CHAIRPERSON: And used an outside entity instead of

using an internal Transnet facility.
MR TODD: Yes, that is correct. Chair, and Mr Gama said:
Oh, I... all the documents are a bit... | did not...

The lawyers were responsible for the legal documents
which facilitated this and my project manager was
responsible for the implementation.

But ultimately the board and the chairperson said those

are not good explanations to defer a responsibility. You
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knew the issue.

CHAIRPERSON: Yes.

MR TODD: It had been specifically discussed.

CHAIRPERSON: Yes.

MR TODD: And it was under your direct authority, both to
sign the contract and to see that under your... that your
management team execute it accordingly. And this was a
complete deviation which was exactly what the boar had said
must not happen.

CHAIRPERSON: H'm. And he was CEO of TFR.

MR TODD: CEO of Transnet Freight Rail, yes.

CHAIRPERSON: Yes. Okay alright. Then the next one?

MR TODD: The second charge Chairperson related to
another procurement transaction. This time | think there is
no doubt that it was... it can be characterised as a
fraudulent... exactly what words you use to describe but it is
highly irregular.

A procurement contract under which Transnet Freight
Rail engaged security services from a contractor who at the
time, an entity at the time was known as General Nyanda
Security or GNS.

The irregularity was stock. The manner in which this
contract was entered into.

Because everybody agreed, including Mr Gama, that this

kind of contract should only be engaged on an open public
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tender process because there are many security companies
out there who can do the work.

And in fact, Mr Gama himself had specifically instructed
his team after approving an earlier, what is called a
confinement, to a single service provider and a year earlier
had said this must not continue.

We need a public tender process. And the public tender
process was underway to appoint a security provider. And
in... it was initially 11 contractors had put in their bids for
services.

That had been whittled down to four who were the sort of
four in the running for service providers who were in the
running for this contract.

None of those were generally under security. It was not
on the scene. It was not in the public procurement process
and it was not one of the four, you could refer to a
shortlisted bidders.

What then happened. For some reason that no one was
ever able to give a sensible explanation for. That process
was terminated.

The explanation that was given by officials in Transnet
Freight Rail Security was that one of those four had been
appointed on a different contract with Transnet in the interim
and therefore was now disqualified from winning this

contract.
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Nobody could really explain why winning another
contract would disqualify from this contract but most
obviously, assuming they were disqualified, it did not prevent
the procurement process from continuing with the other three
shortlisted bidders.

So nobody ever gave a rational explanation for why that
process was stopped. But what is apparent from the
sequence of events within almost at the same time that it
was stopped, General Nyanda Security made an unsolicited
pitch.

And there were various documents on the computers of
the Transnet officials managing this whole procurement
process which showed that they were actually helping
General Nyanda Security to draft their submission to
Transnet.

And they then made a submission to say, and this was in
September/October 2007. And General Nyanda Security
made a submission.

It was rapidly approved by the officials inside the
Transnet Freight Rail Security Division on the basis that
General Nyanda Security will be appointed on consignment
and that meant, a single source procurement and on the
grounds that it was urgent.

CHAIRPERSON: H'm.

MR TODD: And so this was then... it went through various
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committees within the Transnet Freight Rail Security to
officials who were most instrumental where named Ms
Khanya and Mr Senamela.

And | mention them because they were both dismissed
for their role in this affair in proceedings that are in the
papers here.

But Ms Khanya and Senamela and others put this
through various hoops. The last leg of which was approval
by Mr Gama as the Chief Executive of Freight Rail.

This could not proceed without his approval of this
confinement and he had delegative authority to approve a
single source confinement of this kind up to an amount of
R 10 million. So that was then presented.

That document was then presented for Mr Gama’s
approval on the 5! of December that year, 2007. And Mr
Gama signed it and approved it.

Right in the beginning, initially, it was thought that well
what Mr Gama has done wrong and many people that what
Mr Gama had done wrong is that he had exceeded his
authority because the annual value of the contract was on a
proper calculation R 18 million.

And whereas his delegative authority was R 10 million
and so it was said: Well, you have exceeded your authority
by R 8 million.

That was not the real problem here and that is not why
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Mr Gama was actually dismissed. He was dismissed
because the circumstances in which that happened could
only be characterised and my submission to you Chairperson
is that the chairperson of that inquiry, Advocate Antrobus
was extremely generous to Mr Gama by characterising that
conduct as serious negligence.

But the way it panned out is the following. First, in Mr
Gama... in the course of the hearing, specifically put it
through his counsel to Transnet’s witnesses that he had no
personal relationship with General Nyanda. And he did not
like any inference that ...[intervenes]

CHAIRPERSON: Yes.

MR TODD: ...that this could have any... could have resulted
from any personal relationship that he had with General
Nyanda.

CHAIRPERSON: H'm, h'm.

MR TODD: Transnet then presented to him a serious of
telephone records which showed a series of telephone calls
between Mr Gama and General Nyanda in the weeks leading
up to the conclusion of this confinement.

Mr Gama then were confronted and then said to the
chairperson of the hearing: | must apologise to you. | have
given incorrect instructions to my counsel. | do have a
personal relationship with General Nyanda.

And he said so on... and he said: The reason | lied
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about it was that | thought too much was being made of it. |
thought that inferences were being drawn that were not
warranted. So | downplayed it.

And so he said: My true relationship with General
Nyanda is that we are not close friends but | occasionally
play golf with him and we call each other when there is a
family event and so on.

CHAIRPERSON: H'm, h'm.

MR TODD: The most recent call between then was on the
18t of December 2007, four days before Mr Gama signed the
contract in favour of General Nyanda Security.

So that was the deeply disturbing part of what emerged.
Not just R 128 million over R 10 million.

The second deeply disturbing part of the contract was
that it should never... Mr Gama himself and he said in the
hearing: This contract of this kind should never have been
approved on a confinement. So why was it?

Mr Gama affixed his signature to a document which, as
the Chairperson pointed out, in 15 places, said this is a
confinement. That is what the document was.

Mr Gama said: Well, | did not realise it was a
confinement. And he was asked how that could possibly be?
And he said there was an official who brought in a document
to sign together with a pack of what he thought were tender

documents.
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And he said this official, who was now the Mr Khanya,
Norma Senamela. His name was Beattie(?). And Mr Gama
said that Mr Beattie had explained that it was urgent,
important. That is had been through a full tender process.
And so lied to Mr Gama. Misrepresented what was
happening.

And said all that is required is, you sign it. Because it
has been a full tender process, as you know it should be.
And we selected a bidder.

And Mr Gama said took Mr Beattie’s word for it and so
did not even look at the document. He just appended his
signature to the last page without in any way paying
attention to the document.

Now that was also unsatisfactory and deeply troubling in
the disciplinary hearing for a number of further reasons.
One of which with Mr Beattie.

You would not be able to get him to this Commission
because he immigrated to Australia and he immigrated after
receiving a large severance package which Mr Gama also
signed on the 5t of December 2007.

CHAIRPERSON: Yes, it was right before that, ja.

MR TODD: But we were never able to speak to Mr Beattie
about that. But the second thing that was deeply worrying is
what reason would Mr Beattie have to fundamentally

misrepresent to Mr Gama and construct an entirely false
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explanation for the document that Mr Gama was being asked
to sign.

There has never been provided any rational reason why
Mr Beattie would have sought to mislead Mr Gama in that
way.

Thirdly, Mr Gama had said previously in during the
investigation that all he was shown by Mr Beattie was the
document.

It mentioned three names and this is the contractor you
are going to appoint. Now that was completely inconsistent
with the proposition that he just signed the last page.

But in the disciplinary hearing, after admitting his
personal relationship with General Nyanda, he then said he
did not even know who was being appointed when he signed
that document which was also inconsistent with what he said
previously.

But with respect Chairperson, he had put himself in a
corner because having had his personal relationship
exposed, he now felt it necessary to deny that he even knew
that this confinement which should not have been granted in
the first place was in fact being granted to a person with
whom he had a personal relationship.

The irregularities in the tender processes, just to finish
off Mr Chairperson, include one further one. And that is

...[intervenes]
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CHAIRPERSON: Well, before you do that. You said that

the chairperson of the disciplinary inquiry was quite
generous to him in regard to a certain matter, | think under
the first charge.

MR TODD: Yes, what ...[intervenes]

CHAIRPERSON: |I... reading his judgment, ruling. | thought

that he was quite generous in not concluding that Mr Gama
had actually mislead the disciplinary hearing about his
personal relationship with General Nyanda.

MR TODD: Yes.

CHAIRPERSON: | thought he was quite generous to him.

MR TODD: Chairperson, it was quite unusual. All of the
points | have made are included in the chairperson’s
reasoning in his 200 pages.

And one would logically have expected into conclude
that this was just a completely unsatisfactory explanation. In
the end, when he whittled all of his reasoning down, he said:
| will decide this on the basis that | accept Mr Gama’s
statement that he simply looked at one page.

He did not even know it was General Nyanda Security.
And so he did not seek to draw adverse inferences from a
series of difficulties with Mr Gama’s evidence that were
manifest in the proceedings.

So with respect, it was very generous but he said, if |

accepting that version. And he made a number of
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statements. Like, it may well be that this is a false version
of Mr Gama but he did not go a step further.

But he then makes the point and this was always
apparent that even on Mr Gama’s own version: | am the
Chief Executive of TFR signing a security contract for
R 18 million. And you can just put anything in front of me.
You say anything and put anything in front of me and | will
...[intervenes]

CHAIRPERSON: And you sign, you do not even know who

this contract is going to. | mean...

MR TODD: How long it was for. How much it was. And that
was the approach that Mr Gama took because once he said:
| only saw the last page. It also followed that he did not
even know how much it was for. And that also ...[intervenes]

CHAIRPERSON: Well, that is quite troubling. | mean, you

can sign and give somebody an R 18 million contract without
even checking who are you giving that contract to. Is that
person suitable for that kind of contract? Have there been
proper processes followed?

MR _TODD: I mean, all of this is relevant Chairperson
because Transnet accepted the disciplinary chair’s finding
but when that disciplinary chairperson says this is
dismissible misconduct because it is serious and he explains
why.

Even on his analyses it was serious and warranted
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misconduct. You are not dealing with a disciplinary
chairperson who was going off irrationally or aggressively to
find against Mr Gama.

In fact, he think he was, if anything, extremely generous
in his assessment of the evidence. But Chairperson, | was
going to say, the other serious problem with this
procurement process was that as it transpires, General
Nyanda Security had no prior track record.

CHAIRPERSON: Of course ...[intervenes]

MR TODD: It was not registered ...[intervenes]

CHAIRPERSON: ...these kind of service.

MR TODD: No, not rendering this kind of service. Had its
pitch document was full of language appropriate to American
companies. Jury tampering and things like that it claimed to
be experts in. It had no prior track record and it was not
even registered with the Regulatory Authority which is called
SIRA that private ...[intervenes]

CHAIRPERSON: Security ...[intervenes]

MR TODD: ...regulatory security body.

CHAIRPERSON: H'm.

MR TODD: Which is a necessary requirement for delivering.
In fact, it was only registered in June the following year but
only applied in June the following year. And it transpired
that, more importantly, it had no employees.

CHAIRPERSON: H'm.
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MR TODD: And what it was engaged to do was to supply
security services through employees. One sees the invoices
which show we are supplying so many employees, so many
employees, so many employees.

CHAIRPERSON: H'm.

MR TODD: And it is said... it is said when pressed on that,
he said: Oh, we procure those form other service providers.
And so what really infuriated the chairperson who presided
over the hearings of Khanya and Senamela is he said this,
and he did not use the word fronting.

But he described and was clearly very confronted by the
fact that this was a crude fronting transaction which in the
procurement document said this is a black owned security
company wanting to do business with Transnet but it
transpired that it had no ability to do it.

And as one sees when Transnet sued for the money, the
company said: Well, we were never... it was never us
contracting.

Actually, it was consortium involving others and so on
and so forth. But ultimately, this was a fundamentally flawed
procurement process and Mr Gama’s version on which, for a
want of a better word, he was convicted of misconducted,
was that he paid no attention to any of the detail and simply
signed the last page when it was shown to him without even

knowing that it was a contract in favour of General Nyanda.
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In my respectful views, those that was very improbable
but that was true. But even on that version which Mr Gama
maintained, he was very seriously negligent in his duties as
a Chief Executive of Transnet’s largest division. That is
ultimately what the chairperson said.

CHAIRPERSON: So. | mean, | am grateful you explain this

because it is important that when later on your evidence
deals with the question of his reinstatement and the
settlement agreement.

It is known exactly what it is that he has... he had been
found involved in because later on when the board, the new
board reinstates him, one is bound to look at what... at his
conduct for which he had been dismissed.

MR TODD: Yes.

CHAIRPERSON: To say, what is it on the part of this board

that made them think it was fine to reinstate somebody who
has been found guilty of this?
MR TODD: Yes.

CHAIRPERSON: Attached of misconduct. And of course,

much later on the Commission will look at the fact that he
ends up being appointed as Group CEO of Transnet.
MR TODD: Yes.

CHAIRPERSON: It is like a promotion despite all of this.

And of course, the Commission is looking at it within the

context that Ms Barbara Hogan gave evidence which said Mr
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Gama was a candidate for the position of Group CEO
together with other candidates in 2009/010.
MR TODD: Yes.

CHAIRPERSON: And of course, as you said, he was making

allegations that he was being robbed from being appointed to
this position. A candidate who was recommended by the
board, Mr Sipho Maseko, against whom | have not had any
witness saying anything adverse, was made to wait.

Was not appointed and ultimately had to abandon the
whole thing and move on in his life. And the position of
Group CEO for Transnet was left un field for more than a
year. Maybe a year and a half.

And then Mr Brian Molefe was... who was appointed.
But three years or so after Mr Gama had come back, then
had been reinstated at TFR. Mr Brian Molefe was seconded
to Eskom and Mr Gama was appointed to Group CEO.

And Ms Barbara Hogan’s evidence had been that when
she presented the case to the then President, Mr Zuma to
say, the board has recommended Mr Mkhize as a candidate.

She said Mr Zuma had said: No, his only choice for the
position of Group CEO for Transnet was Mr Gama. As | said
yesterday, Mr Zuma has denied that.

So we do not know at this stage exactly what the
position is but we are exploring all avenues to see what

happened.
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But in the end, Mr Gama does end up being Group CEO
of Transnet against all of this background.

So the information you have provided as the attorney
was representing Transnet, has been very helpful. Thank
you. Thank you, Mr Myburgh.

ADV _MYBURGH SC: Mr Todd, there was a third charge

...[intervenes]
MR TODD: Yes.

ADV MYBURGH SC: ...that Mr Gama was found guilty of.

Could you just summarise that for us?

MR TODD: In essence, that was a sequel to the litigation
he brought against the company. And it primarily went like
this. It says if you are being...

If you are approached by executives who were acting in
accordance with their duties and they raise with initially in a
very collegial and informal way concerns about your conduct
and then ultimately charge you with misconduct and you go
on the attack and you accuse them of all sorts of improper
motives and you...

And that became very public and very charged and it
was very directed at the executives and that they were
involved, effectively, in the dishonest conspiracy against
them. When you do that, if you do not have grounds to do it,
you — between executives. You cannot conduct yourself in

a way which say rather than saying | will — | do not believe
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| should be charged but | will deal with the inquiry as
quickly and expeditiously as | can and | will show you why
| believe | am not guilty. That is what — that is actually the
state of mind that an executive ought to demonstrate.

Of course, Mr Gama believed, apparently, that he
was being persecuted. He clearly believed it wrongly,
ultimately accepted that actually he was guilty of
misconduct in all of the respects alleged.

So ultimately — but that third charge was really a
sequel to a kind of litigation be brought against the

company and its executive in an attempt to avoid having to

answer these charges. | may just say, Chairperson, one
thing ...[intervenes]
CHAIRPERSON: Well, | just — | wanted to say, you are

saying Mr Gama believed, maybe he did believe but maybe
he did not believe there was a conspiracy, maybe it was
convenient that he should put up this, | do not know, but
sometimes people say - put up conspiracy theories
knowing that they have no basis.

Sometimes they put up conspiracy theories because
they genuinely believe that there is a conspiracy. So we
...[intervenes]

MR TODD: It is unfortunate, Chairperson, as a — you
know, you mention my experience, | have - unfortunately,

lawyers are engaged and end up doing an enormous
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amount of work at great cost to employers because
executives do not sit down and say show me what it is you
are concerned about, | will engage and deal with but
instead bring all sorts of cases to try and — and litigation of
this kind unfortunately, from senior executives is — | would
not say pervasive but it is very common and it is really
brought by executives who are not agreeing to follow the
rules and say show me what | am said to have done and |
will do my best to answer. | hope | will show you that |
have done nothing wrong. You know, instead of adopting
that sort of approach they adopt an approach which
attempts to put an obstacle in the way of a company from
actually dealing with a concern.

CHAIRPERSON: Yes.

MR TODD: But that was what happened here.

CHAIRPERSON: Yes.

MR TODD: Chair, just on your point about, if | may,
Chairperson, about the governance point about putting Mr
Gama back in his job later. Although the Chairperson of
this hearing was, | have suggested, generous in his
conclusions, he is very clear in the end as when he
imposes the sanction of dismissal that he is dealing with a
person who has to be entrusted with Transnet with a very
high level of diligence, care and integrity in dealing with

major procurement and, for that reason, he says what |
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have seen leads me to the conclusion that actually Mr
Gama cannot be trusted or relied on by Transnet in that
context.

| mention that just because | read Minister -
previous former Minister Hogan’s transcript of her evidence
on Monday, it is in one of these bundles, and | saw that
she said when she was attempting to appoint a new board
of Transnet and when she was attempting to recommend a
Chief Executive, one of the key things in her mind was, as
the state, we have an ambitious capital expenditure
programme that we are going to drive and use to drive
economic growth and she says we were going to spend R84
billion in five years using Transnet’s balance sheet to drive
economic growth through capital expenditure and we
needed to have the right board members who would be
ultimately the custodians or give the right oversight and
over a programme of that important and self-evidently,
similarly, you need executives who have demonstrated the
ability to oversee things of that kind.

And when one sees the Gama charges and the
reasons why the Chairman thought dismissal was
appropriate in that context, it is really exactly why the
Chairperson said, of the hearing, said Transnet cannot be
expected to tolerate and entrust these kinds of

responsibilities to an executive who has been shown to
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have conducted himself as Mr Gama did.

CHAIRPERSON: Yes.

ADV MYBURGH SC: So, Mr Todd, there were then

findings of guilt in relation and misconduct in relation to 50
like new locomotives GNS and criticism of the executives.
The Chairperson of the disciplinary enquiry, did he
recommend dismissal on a cumulative basis or did he
recommend it in relation to each of the charges in our
summation?

MR TODD: He recommended in each. He said having
looked at each charge and what sanction would be
appropriate, for each he went through it in a lot of detail
and it was included in the report that you have referred me
to but he concluded that dismissal was warranted on each
one individually so that had | found him guilty only of
charge 1 | would have recommended his dismissal. Had |
found him guilty only of the second and only of the third,
each one, in his view, was destructive of the employment
relationship and he then made the point that taken
cumulatively it goes without saying that dismissal — |
recommend dismissal as the appropriate sanction.

ADV MYBURGH SC: Alright, we will come then to your

report in time. Could | take you back please to page 49 of
bundle 3 and to ...[intervenes]

CHAIRPERSON: | am sorry. As you give evidence, Mr
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Todd, about the fact that the Chairperson of the
disciplinary enquiry concluded that on each charge he
would have recommended dismissal, my mind thinks about
in the context of crime, criminal courts, about the passing
of three life sentences on somebody or who may have been
found guilty of some serious crime each time, you know, so
in this case it seems, therefore, based on what you are
saying and my understanding of the Chairperson’s decision
that in effect when Mr Gama was dismissed he could be
taken to have carried three separate three separate
dismissals each of which could stand on its own. But, of
course, a dismissal, a dismissal. Is my thinking more or
less in line with what the Chairperson was saying?

MR TODD: Yes, Chairperson, | think that is — if you put it
slightly differently and said when Mr Gama challenged his
dismissal, the fairness of it, and said he is challenging the
appropriateness of the sanction, he would need - a
bargaining council arbitrator would need to actually find
that dismissal was not appropriate for any one of the three
or for all three taken cumulatively.

So, in other words, it was ultimately they — if you
showed that dismissal for the attack on your fellow
executives, unwarranted attacks on your fellow executives,
| would not have dismissed, | would have given you a final

warning because apologised. That would not render
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dismissal and inappropriate sanction nevertheless because
there are still two charges which individually would carry a
dismissal sanction and by the same token, even if on
another one, the bargaining council arbitrator were to say
for that charge, | also think you could have had a final
written warning.

Still got to deal — you first of all would have to
conclude that for all three and then he would also have to
conclude that cumulatively even though - because what
can happen, is if somebody commits a series of conduct
which each of which warrants — is serious enough to
warrant a final warning, for example, you might say
cumulatively there is just too much going on here, | cannot
give you - you know, say that there so many instances of
conduct that ...[intervenes]

CHAIRPERSON: Anything else would be a slap on the

wrist.

MR TODD: By itself would fall short of dismissal and then
| have to take account of the fact that you have — there are
a series of problems here and | have to consider the
cumulative effect as well. So my main point there, not so
much about the criminal analysis, but would be to say this
is why, when it comes to the prospects of success in the
bargaining council arbitration, it seemed to us that Mr

Gama had an impossible mountain to climb. Impossible is
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maybe too strong, a very, very steep mountain to climb.

CHAIRPERSON: Well, you see, there is something that is

common, as | see it — | have not done a criminal case in
the courts in many years, but | see it, there is a common
feature in terms of the example of a criminal case as well
as disciplinary case. |If you were sentenced to three life
imprisonments, terms of imprisonment for rape, murder and
something else, you know, or two rapes, one murder or two
or three murders, three rapes, or whatever, if you then
appealed, went to an appeal court seeking and saying |
accept that | was properly found guilty of these charges,
my complaint is simply the sentence, you would have to —
you would have your counsel, who is arguing the case,
would have to say okay, let us take this charge and say
well, if it stood alone, the probable sentence might be just
a fine, you know? Another one — and show that if you were
to look at them like that in all probability there would be no
life imprisonment but having done that, it may be that one
of these would qualify for life imprisonment. And if one of
them qualifies, you end up with life imprisonment.

MR TODD: Yes, yes.

CHAIRPERSON: It might be that it is one life

imprisonment and not three if you have been able to
persuade the court that the other ones were not justified.

So if you look at a dismissals like this, Mr Gama'’s
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counsel at the arbitration on the basis that ultimately his
position was | am not challenging the finding that | was
guilty of, these three acts of misconduct, maybe he was
going to also concede that these are serious misconduct
or maybe he was going to say they were not serious but he
would then say | am saying that dismissal was too harsh,
he would have to show effectively that each one of them
did not deserve to — did not warrant a dismissal.

MR TODD: Yes.

CHAIRPERSON: But even if each one of them were — if

he was lucky and the arbitrator said no, each one of them
standing on its own did not warrant dismissal, the
arbitrator would still have to ask the question, when taken
together cumulatively, was the dismissal still not
warranted?

MR TODD: Yes.

CHAIRPERSON: Now — so it is indeed — | think you are

right in saying it was a very high mountain to climb if you
have been effectively given three dismissals.
MR TODD: Ja.

CHAIRPERSON: To show that each one of them was

unjustified and that these three acts of misconduct, even
when taken together, would still not warrant a dismissal for
somebody who is not just a lowly worker, was somebody

who was CEO of a division of Transnet who was supposed
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to, | take it, administer discipline to his own team who was
supposed to be exemplary to his own team. You know, so |
just mention that to one, indicate how | understand the
situation to be, having read these in terms of what the
situation was when he was going to the arbitration and the
seriousness. Thank you, Mr Myburgh.

ADV MYBURGH SC: Mr Chairperson, what time do you

intend to take the...?

CHAIRPERSON: | did not look at the watch. | think let us

take the tea adjournment if that is fine?

ADV MYBURGH SC: Thank you.

CHAIRPERSON: We are at about eighteen minutes past,

let us resume at twenty five to twelve.

ADV MYBURGH SC: Thank you.

CHAIRPERSON: We adjourn.

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: Okay, let us continue. Your mic, Mr

Myburgh.

ADV MYBURGH SC: Thank you. We go back to your

affidavit at page 49 at paragraph 10. You deal with Mr
Gama’s referral of his dismissal dispute to the Transnet
bargaining council. Perhaps we could go to that referral.
Could you please turn to page 917

CHAIRPERSON: What is the page number?
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ADV MYBURGH SC: Nine one, Chairperson, 91.

CHAIRPERSON: Nine one?

ADV MYBURGH SC: Yes.

CHAIRPERSON: Okay.

ADV MYBURGH SC: This is a referral. If you go to 97

you see that it is dated the 22 July.
MR TODD: Yes.

ADV_MYBURGH SC: Of some importance is the

statement, annexure A, that was attached to the referral.
MR TODD: Yes.

ADV_MYBURGH SC: Could you take the Chairperson

through that? What was the case made out by Mr Gama in
this statement?

MR TODD: |In essence — and | do not recall and | have not
read the statement very recently but | do not think he said
it very explicitly but there was no suggestion here that Mr
Gama disagreed with the conclusions that he had been
guilty of misconduct and primarily it looked as though he is
really complaining about the process that was followed and
then he does rely on what | would call a substantive
unfairness ground in 4.4 where he said his contract allows
for termination in the event he is found guilty of serious
misconduct and | was charged with misconduct. | suppose
the assumption not serious misconduct, Presiding Officer

found me guilty of misconduct and not of serious

Page 53 of 224



10

20

15 OCTOBER 2020 — DAY 284

misconduct and therefore | contend Transnet in violation of
its own contract of employment. So — | mean, it was a very
narrow argument really which went to sanction and then —
ja, so that really is where he set it out. It was a little
surprising because the disciplinary process had been
fought very hard on every point and this referral seemed to
suggest that there are going to be a far more limited
grounds of complaint about fairness than might have been
anticipated.

ADV__MYBURGH SC: Then you mention also

...[intervenes]

CHAIRPERSON: Well, | see that on page 101 at the

bottom it does submit that — well, he says:
“The disciplinary hearing was both substantively
and procedurally unfair.”
| am not sure what that means. He may have intended to
say his dismissal was substantively and procedurally unfair
but he does not say that, he says his disciplinary hearing
was substantively and procedurally unfair.”

ADV MYBURGH SC: Yes, | am going to come to that right

now, Mr Chairperson.

CHAIRPERSON: Oh, okay, alright, yes.

ADV MYBURGH SC: Mr Todd, you say in paragraph 10 of

your affidavit that the contentions in the statement were

subsequently clarified and limited in a letter from Langa
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Attorneys. Could | take you please to page 1027
MR TODD: Yes.

ADV MYBURGH SC: That is the letter from Langa

Attorneys dated the 14 October. Could | please direct your
attention to paragraph 37

MR TODD: Yes. Yes, this is where the attorney

representing Mr Gama clarified and it was the first time
they made it explicit. It was a bit confusing from the initial
referral because it did not seem to take squarely - take on
the findings of guilt and he then clarified in this letter:
“Our client will not contest that he was guilty of the
charges 1, 2 and 4 as found by the Chairperson of
the enquiry. Our client, however, wishes to submit
that dismissal was an inappropriate sanction.”
So that is where he said explicitly how he would narrow his
case in the bargaining council arbitration.

CHAIRPERSON: Do they in this letter indicate what the

grounds or bases would be for saying the sanction of
dismissal was not appropriate? | ask that because when |
was looking at his statement referring the dispute to the
arbitration, it was — | did not — as | recall, it was not very
clear what the grounds were. So you know whether in this
letter they dealt with that part or not?

MR TODD: No, that is not elaborated upon there. There

was — | mean, there was this point we had looked at, at
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page 99, paragraph 4.4 where he talked about serious
misconduct versus misconduct, but that was a kind of
contractual argument and ...[intervenes]

CHAIRPERSON: Well, it amounted to saying the conduct

of which | was found guilty is not serious enough to justify

dismissal.

MR TODD: To justify dismissal.

CHAIRPERSON: Ja.

MR TODD: But other than stating it broadly along those
lines there was not any direct explanation now. There
were subsequently some submissions that were delivered
in the bargaining council and | do not recall, | do not think
| have submitted those but effectively - essentially Mr
Gama’s contention now was well, if you read the
Chairperson’s finding | accept | was guilty of what he says
| was guilty of but | submit that | should not have been
dismissed for that.

CHAIRPERSON: Yes.

MR TODD: It was not serious enough to warrant

dismissal.

CHAIRPERSON: Yes. Was there in the statement or in

the pleadings in the bargaining council, as you recall, was
there a contention or allegation that he had not been
treated consistently?

MR TODD: Ja.
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CHAIRPERSON: In terms of, you know, discipline had not

been consistent?
MR TODD: So there was ...[intervenes]

CHAIRPERSON: Or did that come some other time?

MR TODD: There was a statement in 4.5 of the — again,
that is at page 100 where he says — it is again, it is not
clear that he is suggesting inconsistency but if | may,
Chairperson, he had reason in both the disciplinary hearing
and the sanction submissions the contention that this — his
conduct was of a kind which there were other people who
did the same sort of thing as he did and they had not been
disciplined.

CHAIRPERSON: Yes.

MR TODD: But the Chairperson dealt with that and said,
you know, if you are going to say that, you would have to
show me who those people are, what their conduct was for
me to assess whether there was actually some similarity or
some basis for me to say that you have been inconsistently
treated.

CHAIRPERSON: Yes.

MR TODD: And ...[intervenes]

CHAIRPERSON: And he had not led any evidence to show

those instances.
MR TODD: No, there had been no suggestion at all in the

course of the disciplinary process that Mr Gama was aware
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of similar facts.

CHAIRPERSON: Yes.

MR TODD: For similar situations or had already similar

situations or the details of similar situations in front of the
Chairperson and in fact the evidence before the
Chairperson was that others had been dismissed, for
example, in relation to the GNS contract.

CHAIRPERSON: Who were under him.

MR TODD: Who were under him and that Percy Mosweu

had - was the individual who had been dismissed in
connection with the 50 like new — so there were other
people who had been dismissed but he never said if
somebody who is guilty of similar conduct to what you have
found me guilty of, then | can show you who they are so
that the Chairperson could actually make an assessment
and there was never any evidence like that.

CHAIRPERSON: So but are you saying that the complaint

about him having been treated inconsistently or differently
to others who may have been guilty of something similar,
he raised that for the first time in relation to sanction, he
had not raised in relation to the stage of the enquiry that
related to whether he was guilty or not guilty?

MR TODD: No, he had raised it in both, Chair.

CHAIRPERSON: Oh, he had raised them both

...[Iintervenes]
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MR TODD: When the Chairperson ...[intervenes]

CHAIRPERSON: But he had had full opportunity to bring

the evidence that would have shown those cases.

MR TODD: He raised it in both and the Chairperson, in
dealing with it when he made written representations on
sanction, Chairperson said but | have already dealt with
this when - because you had an opportunity to bring
evidence if you wanted to and | dealt with in the findings
on guilt.

CHAIRPERSON: Yes.

MR TODD: And then he made similar submissions on
sanction and said, you know, inconsistency. And the
Chairperson said | have not got any information to work
with, it is no different from what it was during the hearing
itself.

CHAIRPERSON: Yes. And | do not know — | mean, the

issue of — there is the issue consistency, there is an issue
of condonation and it may be that the issue of consistency
was dealt with separately and discretely from the issue of
condonation but what you have said might be quite
important because | think the board, the new board
subsequently commissioned some investigations to look
into whether he had been dealt with inconsistently and so
on.

So that becomes important if they were
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investigating something that he had had a opportunity to
present fully before the Chairperson of the disciplinary
enquiry and had decided not to present. Okay, alright.

MR TODD: Chairperson, to the best of my recollection the
matters that were subsequently investigated by the new
board were either not known to Mr Gama or he did not have
any information about them that he presented in any way
that would support a consistency argument in the
disciplinary enquiry.

CHAIRPERSON: Well, that is quite important because

when the board — or when you have to settle any matter, an
important issue that you look at is how strong is my case?
MR TODD: Yes.

CHAIRPERSON: And you do that by looking at what are

the issues and what are the issues being raised by the
other side, what kind of evidence do they have or are they
likely to have and therefore, it is important to look at what
were the issues that he was raising in his pleadings and
what was the ground on which he was subsequently raised,
he restated and so on but we will deal with that at the right
time. Mr Myburgh?

ADV MYBURGH SC: Thank you. Mr Todd, at paragraph

11 of your affidavit at page 49 you then sum up really what
the state of play was further to the referral and Mr Langa’s

letter. Could you please deal with that?
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MR TODD: Yes. So this was the first time, once this was
clarified, since the very earliest conversations since we
had been involved in May the previous year and advised
Transnet to raise the issues with him in a detailed letter
that he could have an opportunity to reflect on and respond
and his response from outset had been absolutely no merit
in any complaint against me, this is a conspiracy and for
the very first time now in October 2010, actually about 18
months later, Mr Gama said fair enough, | am guilty of the
misconduct.

That does have consequences in employment law
because one of the ways when you deal with the question
of sanction, people who understand what has gone wrong
and commit to redress are much easier for an employer to
accept might be suitable for future employment but at the
time that Mr Gama the sanction was applied, he still
vigorously resisted any suggestion that he had ever done
anything wrong.

So | do not — | think this would have been an
example of saying okay, | was guilty of misconduct, was
rather late in the day to be able to say at the bargaining
council | am actually accepting the wrongdoing but it was,
in any event, it was the first time and he now said he would
still say that dismissal was an unfair sanction in the

circumstances and he would now raise procedural
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complaints. In other words, he would persist in arguing
that there had been procedural unfairness.

ADV _MYBURGH SC: And what were those procedural

complaints?

MR TODD: The first one was one | alluded to earlier that
he said you should have run an arbitration and not a
disciplinary hearing, a pre-dismissal arbitration of a
disciplinary hearing.

Apart from the fact that on the face of it it is
difficult to understand what could possibly be unfair about
that. The truth was, if one looked at our report and the
history of how we tried to do it, we actually tried on
Transnet’s behalf extremely hard to get an arbitration
going and were met with serious resistance and opposition
at every level by Mr Gama and his team.

So in fact Transnet had converted it to a
disciplinary hearing which favoured Mr Gama by not
making it final and binding in order simply to move the
process forward. So it was not a point that anybody |
thought had — was going to have any legs in an arbitration.

And then he also raised the point that the
Chairperson had previously performed work for Transnet.
That is a curious complaint. He had in fact proposed the
Chairperson. But, you know, when you appoint an

independent outsider you do so as a proxy for a manager.

Page 62 of 224



10

20

15 OCTOBER 2020 — DAY 284

Actually you can be employed fulltime by Transnet and
fairly sit and preside over a disciplinary hearing. So the
proposition that you had to appoint a Chairperson of a
disciplinary hearing that had never done work for Transnet
was a very weak one. And there is a — you know, that is
the kind of argument that he brought on a procedural
basis, we did not think there was much merit in any of that.

ADV MYBURGH SC: Even if Mr Gama had succeeded in

establishing those procedural complaints would that have
been enough to secure his reinstatement?

MR TODD: Well, no, in labour law if you show procedural
unfairness it is very clear and for good reason. If you
show procedural 