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PROCEEDINGS RESUME ON 14 OCTOBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Myburgh ,  good  

morn ing  eve rybody.    

ADV MYBURGH SC:   Good morn ing  Cha i rpe rson.  

CHAIRPERSON:   Yes are  you ready?  

ADV MYBURGH SC:   Yes thank you.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   Cha i rpe rson th is  s i t t ing  o f  the  

commiss ion  as  you know invo lves the  Transnet  s t ream.  

CHAIRPERSON:   Yes.  10 

ADV MYBURGH SC:   Now we in tend to  lead ev idence on 

four  main  top ics .    

F i r s t l y  the  re ins ta tement  o f  Mr  Gama as the  Ch ie f  

Execut ive  o f  Transnet  Fre igh t  Ra i l  in  2011.   

Second ly  the  se t t lement  o f  l i t i ga t ion  aga ins t  Aba loz i  

R isk  Adv isory  Serv ices  fo rmer l y  known as GNS in  2014.   

That  i s  on  pause  a t  the  moment  and we hope to  b r ing  tha t  

to  ev idence next  week.    

Th i rd l y  cor rup t ion  in  re la t ion  to  the  Manganese 

Expans ion  Pro jec t  known as MEP in  2013 and then  20 

Four th ly  some new and d i f fe ren t  ev idence in  pa r t  in  

re la t ion  to  the  acqu is i t ion  o f  locomot ives  in  par t i cu la r  the  

1064 locomot ives .  

We in tend to  ca l l  these w i tnesses  in  re la t ion  to  Mr  

Gama’s  re ins ta tement ,  Mr  Mapoma,  Mr  Todd and Mr  
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Mkwanaz i .   In  re la t ion  to  Aba loz i ,  Mr  Todd in  re la t ion  to  

MEP,  Mr  Beste r  and Ms S t rydom we a lso  wou ld  seek leave 

to  p resent  an  a f f idav i t  f rom Mr  B ie rman who is  in  Aust ra l ia .  

And then in  re la t ion  to  the  locomot ives  we in tend to  

ca l l  Mr  Ca l la rd  and Mr  Leher.   Mr  Leher ’s  ev idence w i l l  

a lso  cover  h is  Ru le  3 .4  App l i ca t ion .  

Cha i rperson in  re la t ion  to  the  bund les  you – there  

have been f i ve  f i les  tha t  have been produced.   I f  we were  

to  run  th rough them Bund le  1  and 2  conta ins  what  i s  

re fe r red  to  as  Exh ib i t  BD15.   Now Cha i rperson… 10 

CHAIRPERSON:   That  i s  Transnet  Bund le  01  and Transnet  

Bund le  02?  

ADV MYBURGH SC:   That  i s  cor rec t .    

CHAIRPERSON:   Okay.  

ADV MYBURGH SC:   That  i s  Exh ib i t  BB15 and those two 

f i les  conta in  documenta t ion  re la t ing  to  the  Gama 

invest iga t ion .  

 The f i rs t  f i l e  i s  a  ser ies  o f  a f f idav i t s .   The second  

f i le  i s  a  ser ies  o f  key  documents .   Then Transnet  Bund le  03  

conta ins  Exh ib i t s  BB16 tha t  be ing  Mr  Mapoma’s  a f f idav i t s  20 

and BB17 tha t  be ing  Mr  Todd ’s  a f f idav i t s .  

 Transnet  Bund le  04 [A ]  tha t  con ta ins  Exh ib i t  18  

be ing  Mr  Mkwanaz i ’s  a f f idav i t .   19  Mr  Bester ’s  a f f idav i t .   20  

Ms S t rydom’s  a f f idav i t  and then a lso  an  Exh ib i t  BB4 F1  

now tha t  appears  ou t  o f  sequence but  tha t  was bund led  
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be fore  th is  p roceed ings and tha t  i s  par t  o f  the  a f f idav i t s  

re la t ing  to  Mr  Leher.  

 And then the  f ina l  f i l e  i s  Transnet  Bund le  04 [B ]  and  

i t  conta ins  two exh ib i t s  in  re la t ion  to  Mr  Leher.   BB4[F]2 ,  

BB4[F]3  and Exh ib i t  BB4[H]  in  re la t ion  to  Mr  Ca l la rd .  

 Mr  Cha i rperson we in tend to  s ta r t  w i th  ev idence  

re la t ing  to  Mr  Gama’s  re ins ta tement .   The fac ts ,  the  

background are  –  i s  p robab ly  we l l  known to  the  pub l i c .   Mr 

Gama as you w i l l  reca l l… 

CHAIRPERSON:   Yes bu t  I  th ink  i t  m igh t  he lp .  10 

ADV MYBURGH SC:   Cer ta in ly.  

CHAIRPERSON:   To  jus t  he lp  the  pub l i c  to  see where  th is  

f i t s  in .   Ja .  

ADV MYBURGH SC:   Mr  Gama… 

CHAIRPERSON:   Jus t  to  g ive  some background.  

ADV MYBURGH SC:   As  you p lease.   Mr  Gama was the  

Ch ie f  Execut ive  o f  Transnet  F re igh t  Ra i l  a  ve ry  b ig  d iv is ion  

o f  Transnet .   And he was d i smissed fo r  se r ious m isconduct  

in  June o f  2010.   He re fer red  an  un fa i r  d ismissa l  d ispute  to  

the  Transnet  Barga in ing  Counc i l .    20 

 Cha i rperson then  came a  change in  the  Min is te r  o f  

Pub l ic  Enterpr i ses  f rom Ms Hogan to  Mr  G igaba and the  

appo in tment  o f  a  new board  o f  d i rec tors  a t  Transnet .  

 You w i l l  reca l l  the  ev idence o f  Ms  Hogan wh ich  was 

in  summary tha t  fo rmer  Pres ident  Zuma was a  devout  
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suppor te r  o f  Mr  Gama.   There  was a  change in  Min is te r,  a  

change in  board .   Wi th in  a  few months o f  tha t  the  new 

board  dec ided to  re ins ta te  Mr  Gama wi th  fu l l  re t rospect iv i t y  

and under took and ag reed to  pay h is  costs  and tha t  was a  

dec is ion  tha t  was  taken in  February  o f  2011.  

 Mr  Gama wou ld  go  on to  be  appo in ted  as  the  Group 

Ch ie f  Execut ive  o f  Transnet .   Mr  Mapoma was the  Genera l  

Manager  Group Lega l  Serv i ces .   Mr  Todd was the  a t to rney  

tha t  represented Transnet  in  the  Gama d i sc ip l inary  

proceed ings and  re la ted  l i t iga t ion  and Mr  Mkwanaz i  was  10 

the  new cha i rperson o f  the  board  o f  d i rec tors .  

 Wi th  you leave  we wou ld  ask  to  ca l l  our  f i rs t  

w i tness Mr  Mapoma.  

CHAIRPERSON:   Wel l  maybe  jus t  to  add  on the  

background you have g iven because I  have the  advantage  

tha t  I  have been here  a l l  a long.  

ADV MYBURGH SC:   Yes.  

CHAIRPERSON:   I  have heard  a l l  the  ev idence.   Jus t  to  

emphas ise  tha t  two th ings may  be re levant  be fore  the  

d ismissa l  o f  Mr  Gama.  20 

 One is  tha t  h is  d i smissa l  came about  as  a  resu l t  o f  

a  d isc ip l ina ry  hear ing  tha t  was cha i red  by  an  independent  

cha i rperson sen ior  counse l  a t  the  Johannesburg  Bar.   He  

was represented by  lawyers  a t  the  d isc ip l ina ry  hear ing .   He 

was found gu i l t y  o f  I  th ink  th ree  ac ts  o f  m isconduct .   That  
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i s  the  one th ing .  

 The o ther  th ing  is  tha t  p r io r  to  tha t  tha t  i s  now in  

2000 and I  th ink  and 2009 or  –  and maybe ear l y  2010.   

Accord ing  to  Ms Hogan who was Min i s te r  o f  Pub l i c  

Enterp r ises  a t  the  t ime there  was a  vacant  post  fo r  the  

Group Ch ie f  Execut ive  Off i ce r  a t  Transnet  wh ich  was 

crea ted a f te r  Ms  Ramos –  Mar ia  Ramos had le f t  and Mr  

Gama was a  cand ida te  together  w i th  o ther  cand ida tes .  

 One o f  the  cand ida tes  u l t imate ly  was Mr  S ipho  

Maseko I  th ink  and the  board  wh ich  had conduc ted the  10 

in te rv iews recommended tha t  Mr  Maseko –  Mr  S ipho  

Maseko shou ld  be  appo in ted  as  the  Group Ch ie f  Execut ive  

Off i ce r.   And they cons idered tha t  Mr  Gama was not  ye t  

ready fo r  such a  pos i t ion  o f  respons ib i l i t y.  

 But  a lso  i t  happened tha t  there  were  a l legat ions  

tha t  were  be ing  invest iga ted  or  were  about  to  be 

invest iga ted  aga ins t  h im re la t ing  to  tender  i r regu la r i t ies  at  

Transnet .  

 So accord ing  to  Ms Hogan when she presented to  

the  fo rmer  Pres ident  Mr  Zuma the  name o f  Mr  S ipho  20 

Maseko as  the  cand ida te  who was recommended by  the  

board  –  accord ing  to  her  Mr  Zuma sa id  tha t  he  had on ly  

one cho ice  fo r  the  pos i t ion  o f  Group CEO for  Transnet  and  

tha t  cho ice  was Mr  S iyabonga Gama.  

 Accord ing  to  Ms Hogan when she  sa id  to  Mr  Zuma 
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tha t  the  board  has recommended somebody e lse  they th ink  

he  is  no t  –  Mr  Gama is  no t  ready  and a lso  ment ioned tha t  

there  were  invest iga t ions or  there  were  about  to  be  

invest iga t ions in to  cer ta in  a l legat ions –  ser ious a l legat ions 

aga ins t  Mr  Gama which  cou ld  lead to  a d isc ip l ina ry  

process.  

 Accord ing  to  Ms Hogan Mr  Zuma sa id  tha t  then the  

pos i t ion  wou ld  have to  wa i t  and not  be  f i l l ed  un t i l  the  – 

those processes re la t ing  to  Mr  Gama had been comple ted .  

 Ms Hogan says she t r ied  to  emphas ise  the  need fo r  10 

he  f i l l i ng  o f  the  pos i t ion  bu t  she  sa id  Mr  Zuma was not  

p repared to  change h is  v iew.    

 Mr  Zuma has tes t i f ied  and has den ied  th is  ev idence  

by  Ms Hogan and  sa id  tha t  he  cou ld  no t  have adopted such 

an approach because i f  the  board  had gone th rough the  

processes he wou ld  have gone a long w i th  tha t .  

 But  the  pos i t ion  d id  remain  un f i l l ed  un t i l  I  th ink 

2011.   So when Mr  Gama was d i smissed the  pos i t ion  was 

s t i l l  no t  f i l l ed .   I t  was then f i l l ed  by  Mr  Br ian  Mole fe  I  th ink  

ear l y  in  2011.   I  hope I  am r igh t  w i th  regard  to  the  year.   Ja  20 

I  th ink  2011 and  then as  you sa id  in  February  t he  new 

board  o f  Transnet  tha t  had been appo in ted  I  th ink  in  

December  or  October  I  am not  sure  then seems to  have 

dec ided to  re ins ta te  Mr  Gama and conc luded a  cer ta in  

se t t lement  agreement  w i th  h im and he was re ins ta ted  w i th  
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fu l l  back pay and  benef i t s  as  I  unders tand the  pos i t ion  and  

the  board  under took to  pay cer ta in  costs  to  h im.  

 And then about  th ree  years  la te r  I  th ink  in  2015  

when Mr  Br ian  Mole fe  was seconded to  Eskom Mr  Gama 

was made ac t ing  Group CEO for  Transnet .    

 I  th ink  –  I  thought  I  wou ld  use  the  benef i t  –  my  

benef i t  o f  hav ing  l i s tened to  a l l  the  ev idence jus t  to  

ment ion  those fea tures .  

ADV MYBURGH SC:   Thank you Cha i rperson.  

CHAIRPERSON:   Okay a l r igh t .   Yes you may ca l l  your  f i rs t  10 

w i tness.  

ADV MYBURGH SC:   Thank you.   Mr  Mapoma.   Mr  

Cha i rperson I  have ment ioned tha t  the  bund les  tha t  a re  

re levant  to  th is  w i tness a re  1 ,  2  and 3  tha t  i s  Exh ib i t  15  

and Exh ib i t  16 .  

CHAIRPERSON:   Wi l l  you  be us ing  them a t  the  same t ime?  

ADV MYBURGH SC:   Yes in  cer ta in  respects  we w i l l .  

CHAIRPERSON:   Oh –  j a  okay a l r igh t .   I  th ink  he  w i l l  b r ing  

me 16.   Oh you know but  –  I  th ink  jus t  do  as  you normal ly  

do  as  in  –  so  what  he  w i l l  do  Mr  Myburgh as  you re fer  to  20 

another  bund le  he  w i l l  b r ing  me tha t  bund le .  

ADV MYBURGH SC:   Thank you Mr  Cha i rperson.  

CHAIRPERSON:   Okay.   I  th ink  admin i s te r  the  oa th  o r  

a f f i rmat ion .  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  
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ADV MAPOMA:   S iyabu le la  Xhant i  Mapoma.  

REGISTRAR:   Do you have any ob jec t ions to  tak ing  the  

prescr ibed oath?  

ADV MAPOMA:   No.  

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  

ADV MAPOMA:   Yes.  

REGISTRAR:   Do  you swear  tha t  the  ev idence you w i l l  g ive  

w i l l  be  the  t ru th ;  the  who le  t ru th  and noth ing  e l se  bu t  the 

t ru th ;  i f  so  p lease ra i se  your  r igh t  hand and say,  so  he lp  10 

me God.  

ADV MAPOMA:   So  he lp  me God.  

CHAIRPERSON:   Thank you Mr  Mapoma.   You may be 

seated.   Mr  Myburgh my Reg is t ra r  has g i ven me Transnet  

Bund le  1  bu t  tha t  one does not  have Mr Mapoma’s  

s ta tement .  

ADV MYBURGH SC:   No.  

CHAIRPERSON:   Shou ld  I  have … 

ADV MYBURGH SC:   I t  shou ld  be  Bund le  03 .  

CHAIRPERSON:   Ja  okay.  20 

ADV MYBURGH SC:   Conta in ing  Exh ib i t  16 .  

CHAIRPERSON:   Thank you.  

ADV MYBURGH SC:   Mr  Mapoma do you have Bund le  3?  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   There  is  a  –  there  shou ld  be  a  tab  in  
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there  16  cou ld  I  ask  you to  tu rn  to  tha t  p lease?  As you  

p lease thank you  Mr  Cha i rperson.   Two pages or  so  in to  

tha t  bund le  you w i l l  f ind  an  a f f idav i t .   I  am go ing  to  as  I  

have sa id  to  you  I  w i l l  re fe r  to  the  b lack  numbers  tha t  i s  

the  page number  in  the  bund le .   So I  am re fer r ing  here  to  

page 3 .   A re  you there?  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   I s  th is  an  a f f idav i t  o f  yours?  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Cou ld  I  p lease jus t  ask  you to  tu rn  to  10 

the  end o f  tha t  a f f idav i t  a t  page  14.   Would  you  conf i rm 

tha t  tha t  i s  your  s ignature  and tha t  you s igned i t  under  

oa th  on  the  31  Ju ly  th is  year?  

ADV MAPOMA:   Yes I  conf i rm tha t .  

ADV MYBURGH SC:   Now the re  is  a  ser ies  o f  th ree  

a f f idav i t s  in  th i s  exh ib i t .   I  am go ing  to  take  you Mr  

Mapoma through them one by  one.  

 Le t  us  s ta r t  w i th  th is  a f f idav i t .   You s tar t  o f  by  

say ing  tha t  you a re  an  Advocate  in  p r iva te  p rac t ice .  

CHAIRPERSON:   I  am sor ry  Mr  Myburgh do you request  20 

tha t  I  admi t  th is  a f f idav i t  as  Exh ib i t  BB17 –  no  BB16.   –  we 

–  what  we wou ld  do  is  admi t  each a f f idav i t  as  an  Exh ib i t  on 

i t s  own.  

ADV MYBURGH SC:   Yes.  

CHAIRPERSON:   So  tha t  i t  i s  no t  the  f i le  tha t  i s  the  
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exh ib i t .  

ADV MYBURGH SC:   Abso lu te ly.  

CHAIRPERSON:   The ac tua l  documents .   Then when we  

admi t  i t  i t  wou ld  be  the  a f f idav i t  p lus  i t s  annexures.  

ADV MYBURGH SC:   Wel l  perhaps Mr  Cha i rperson  le t  me 

jus t  go  th rough because the re  a re  th ree  a f f idav i t s  here .  

CHAIRPERSON:   Oh okay.  

ADV MYBURGH SC:   Perhaps I  cou ld  jus t  dea l  w i th  a l l  o f  

them.  

CHAIRPERSON:   Okay.  10 

ADV MYBURGH SC:   And then ask  you.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   To  admi t  a l l  o f  them a t  once.  

CHAIRPERSON:   Yes okay tha t  i s  f ine .  

ADV MYBURGH SC:   So  Mr  Mapoma you have dea l t  w i th  

your  f i rs t  a f f idav i t  page 3  th rough to  14  and wou ld  you 

conf i rm tha t  i t  then inc luded annexure  A ,  annexure  B  a t  

page 17 wh ich  ends a t  page 22 – wou ld  you conf i rm tha t?  

ADV MAPOMA:   Yes I  conf i rm Cha i r.  

ADV MYBURGH SC:   And then there  is  another  a f f idav i t  20 

s ta r t ing  a t  page 23 is  tha t  you r  a f f idav i t?  

ADV MAPOMA:   Yes i t  i s .  

ADV MYBURGH SC:   Cou ld  I  ask  you p lease to  tu rn  to  

page 28,  i s  tha t  your  s ignature?  

ADV MAPOMA:   Yes i t  i s  my s igna ture  Cha i r.  
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ADV MYBURGH SC:   And you a t tes ted  to  tha t  a f f idav i t  

under  oa th  on  the  31  August  th is  yea r.  

ADV MAPOMA:   Yes I  d id .  

ADV MYBURGH SC:   And then  a t  page 29 is  tha t  the  

commencement  o f  your  th i rd  a f f idav i t?  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   And cou ld  I  p lease take  you  to  page  

32,  i s  tha t  you r  s ignature?  

ADV MAPOMA:   Yes i t  i s  m ine yes .  

ADV MYBURGH SC:   Thank you.   And d id  you a t tes t  to  tha t  10 

a f f idav i t  under  oa th  on  the  8  October?  

ADV MAPOMA:   Yes I  d id .  

ADV MYBURGH SC:   That  a f f idav i t  I  wou ld  ask  you to  

conf i rm and i t  conta ins  annexures  SM1 s tar t ing  a t  page 31,   

Annexure  SM2 s tar t ing  a t  page –  sor ry  SM1 s tar t ing  a t  33  

the  b lack  numbers .    

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   SM2 s tar t i ng  a t  page 36 and SM3 

s tar t ing  a t  page 39 and runn ing  unt i l  42 .  

ADV MAPOMA:   Yes I  conf i rm.  20 

ADV MYBURGH SC:   Mr  Cha i rperson I  wou ld  ask  you then 

to  admi t  those th ree  a f f idav i t s  together  w i th  the  annexures  

mak ing  up Exh ib i t  BB16.  

CHAIRPERSON:   I  suggest  tha t  we –  we do not  make them 

a l l  Exh ib i t  BB16 but  ra ther  tha t  we make them Exh ib i t  
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BB16.1 ,  16 .2 ,  16 .3 .  

ADV MYBURGH SC:   Yes i t  i s  a… 

CHAIRPERSON:   I s  tha t  a l r igh t?  

ADV MYBURGH SC:   That  has been po in ted  out  to  me by  

the  Secre tar ia t  as  pe r  the  index.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   16 .1 ,  16 .2 ,  16 .3 .  

CHAIRPERSON:   Ja .  

ADV MYBURGH SC:   As  you p lease.  

CHAIRPERSON:   Ja .  10 

ADV MYBURGH SC:   Mr  Cha i rperson.  

CHAIRPERSON:   The a f f idav i t  o f  Mr  S iyabu le la  Xhant i  

Mapoma s tar t ing  a t  page 3  i s  adm i t ted  and w i l l  be  Exh ib i t  

BB16.1 .   Jus t  gu ide  me aga in  in  te rms o f  where  the  next  

s ta r ts  Mr  Myburgh.  

ADV MYBURGH SC:   The second a f f idav i t  Cha i rpe rson 

s tar ts  a t  page 23.  

CHAIRPERSON:   22?  

ADV MYBURGH SC:   23 .  

CHAIRPERSON:   Oh.   The a f f idav i t  o f  Mr  S iyabu le la  Xhant i  20 

Mapoma s tar t ing  a t  page 23 i s  admi t ted  as  Exh ib i t  BB16.2 .   

Okay.  

ADV MYBURGH SC:   The th i rd  a f f idav i t  s ta r ts  a t  page 29 

Cha i rperson.  

CHAIRPERSON:   The a f f idav i t  o f  Mr  S iyabu le la  Xhant i  
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Mapoma s tar t ing  a t  page 29 i s  admi t ted  as  Exh ib i t  BB16.3 .   

Okay.  

ADV MYBURGH SC:   Thank you.   Mr  Mapoma cou ld  I  ask  

you p lease to  tu rn  to  page 3 ,  a re  you there?  

ADV MAPOMA:   Yes I  am there .  

ADV MYBURGH SC:   Now you say a t  paragraph 1  tha t  you 

are  an  advocate  in  p r iva te  prac t ice  –  where  do  you 

prac t ice? Are  you  –  and what  bars  are  you a  member  o f?  

ADV MAPOMA:   I  am a  member  o f  the  B isho Soc ie ty  o f  

Advocates  w i th  i ts  o f f i ces  in  East  London and I  am a lso  a  10 

member  o f  the  Mthatha Bar  w i th  i t s  o f f i ces  in  Mthatha a l l  in  

the  Easte rn  Cape  so  I  p rac t ice  in  the  Eastern  Cape.  

ADV MYBURGH SC:   A t  paragraph 3  you dea l  w i th  your  

work  h i s to ry  a t  Transnet  cou ld  you dea l  w i th  tha t  p lease? 

ADV MAPOMA:   Do you want  me to  read f rom paragraph?   

The paragraph reads and wh ich  I  conf i rm:  

“ I  s ta r ted  work ing  a t  Transnet  on  1  February  

2007 as  a  l ega l  adv isor  L i t iga t ion  and  

Admin is t ra t i ve  Law.   La ter  I  was appo in ted  

as  a  Genera l  Manager  Group Lega l  20 

Serv i ces  wh ich  pos i t ion  I  occup ied  f rom the  

1  September  2008 to  31  January  2012.   I  

was based in  the  Car l ton  Cent re  

Johannesburg  wh ich  was the  head  o f f i ce  a t  

the  t ime.   I  res igned f rom Transnet  to  do  
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pup i l lage a t  the  Johannesburg  Bar  a f te r  

wh ich  I  have been in  p rac t ice  s ince . ”  

ADV MYBURGH SC:   Now I  jus t  want  to  conf i rm then tha t  

you were  Genera l  Manager  Group Lega l  Serv ices  2008  

th rough to  January  2012.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   The t ime o f  Mr  Gama’s  re ins ta tement  

in  ear l y  2011 you wou ld  have occup ied  th is  pos i t ion?  

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Jus t  one second Mr  Myburgh.   I  do  no t  10 

know i t  looks l i ke  i t  i s  qu i te  dark  th is  s ide .   I  do  no t  know i f  

there  i s  a  l igh t ing  tha t  i s  no t  the re  today tha t  i s  usua l l y  

there .   So –  or  whether  there  is  a  l igh t  tha t  i s  no t  d i rec ted  

where  i t  i s  norma l ly  d i rec ted .   So i f  somebody can look a t  

tha t .   Yes you may cont inue.  

ADV MYBURGH SC:   Thank you Cha i rperson.   Mr  Mapoma 

in  paragraph 4  you have se t  ou t  var ious pos i t ions  o f  

respons ib i l i t i es  tha t  you he ld  wh i ls t  a t  Transnet  what  were  

those?  

ADV MAPOMA:   Yes Cha i r  I  occup ied  o the r  pos i t ions  o f  20 

respons ib i l i t y  a t  Transnet  du r ing  my t ime there .   I  was a  

member  o f  the  Transnet  Fo rens ic  Work ing  Group wh ich  was  

a  sub-commi t tee  o f  Group In te rna l  Cont ro l  Commi t tee .   I  

was a  member  o f  the  [00 :24 :32]  Commi t tee  wh ich  was a  

commi t tee  under  Group R isk .   I  a lso  cha i red  the  Transnet  
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Acqu is i t ion  Counc i l  fo r  some t ime a l though I  am sure  i f  th is  

i s  the  cor rec t  o f  the  commi t tee  bu t  I  th ink  a t  the  t ime i t  was 

ca l led  the  Transnet  Acqu is i t ion  Counc i l .   I  a lso  ac ted  as  

CO o f  Autopax P ty  L td  wh ich  was then a  subs id ia ry  o f  

Transnet  fo r  about  e igh t  months .   Manager  o f  the  t ransfer  

o f  Autopax to  PRASA.   Dur ing  tha t  t ime I  was do ing  both  

the  du t ies  a t  Autopax and as  a  GM at  Transnet .   I  was a lso  

a  Trus tee  o f  Transnet .   I  was a lso  a  board  member  o f  a  

company ca l led  Commerce P ty  L td  wh ich  was a  company 

tha t  Transnet  had an in te res t  in .   And I  know tha t  I  m ight  10 

have been in  one  or  o ther  commi t tee  wh ich  I  do  no t  reca l l  

now.  

ADV MYBURGH SC:   And to  whom d id  you in i t ia l l y  repor t?  

ADV MAPOMA:   In i t ia l l y  I  repor ted  to  Mr  Vuyo Kah la  who 

was a  member  o f  EXCO and when Mr  Kah la  le f t  I  then  

repor ted  to  Ms Zo la  S tephen who rep laced Mr  Kah la  as  the  

Group Execut ive  respons ib le  fo r  Lega l .   I  was repor t ing  

then to  he r.  

ADV MYBURGH SC:   So  Ms S tephen was the  Group  

Execut ive  Lega l?  20 

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Then you go on in  parag raph 6  to  

exp la in  the  request  fo r  in fo rmat ion  tha t  was made  on you 

by  the  commiss ion .  

ADV MAPOMA:   Yes.  
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ADV MYBURGH SC:   Over  the  page you then a t tach  the  

le t te r  Annexure  A and then you quote  paragraph 2  o f  the 

le t te r  –  paragraph 7  o f  you r  a f f idav i t .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   I s  tha t  cor rec t?  

ADV MAPOMA:   Yes I  d id .  

ADV MYBURGH SC:   And i t  reads :  

“That  in  th is  regard  i t  seems pr ima fac ie  

s t range tha t  Transnet  agreed not  on l y  

re ins ta te  Mr  Gama desp i te  h im hav ing  been  10 

found gu i l t y  o f  th ree  ser ious  ac ts  o f  

m isconduct  bu t  a lso  tha t  he  wants  to  be  

pa id  fu l l  back pay and Transnet  was to  pay  

75% of  h is  unsuccessfu l  h igh  cour t  

app l i ca t ion ,  75% of  h is  cos ts  re la t ing  to  h is  

un fa i r  d i smissa l  d ispute . ”  

 I t  wou ld  seem tha t  Transnet  abandoned i t s  cos ts  

tha t  the  h igh  cour t  had ordered Mr  Gama to  pay Transnet .   

Jus t  ask  you to  conf i rm then i t  i s  those issues tha t  you  

address in  your  a f f idav i t?  20 

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   In  paragraph 8  you then a t tach  the  

dra f t  se t t lement  agreement  conc luded on the  23  February  

where  you say tha t  you w i tnessed the  s ignature  o f  Mr  

Mkwanaz i?  
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ADV MAPOMA:   Yes I  d id .  

ADV MYBURGH SC:   Who a t  tha t  t ime what  was h is  

pos i t ion?  

ADV MAPOMA:   That  t ime Mr  Mkwanaz i  occup ied  two  

pos i t ions  a t  Transnet .   He was the  ac t ing  Ch ie f  Execut ive  

Off i cer  and he was a lso  cha i rman o f  the  board .  

ADV MYBURGH SC:   Now Mr  Mapoma so as  to  g ive 

contex t  to  your  ev idence and to  the  o the r  re la ted  w i tnesses  

I  wou ld  l i ke  to  t ake  you to  the  se t t lement  agreement  tha t  

you a t tach  as  annexure  B  to  your  a f f idav i t .   That  you w i l l  10 

f ind  a t  page 17 th rough to  22 .  

ADV MAPOMA:   Yes I  am there .  

ADV MYBURGH SC:   I  wou ld  jus t  l i ke  to  take  you p lease to  

the  preamble .   I t  re fe rs  to  the  fac t  tha t  an  un fa i r  d i smissa l  

d ispute  has ar i sen between the  pa r t ies  fo l low ing the  

d ismissa l  o f  Mr  Gama as the  Ch ie f  Execut ive  Off i cer  CEO 

of  TRF on the  29  June.   Do you conf i rm tha t?  

ADV MAPOMA:   Yes I  conf i rm.  

ADV MYBURGH SC:   And tha t  Mr  Gama then re fer red  an  

unfa i r  d i smissa l  d ispute  to  the  Transnet  Barga in ing  Counc i l  20 

a t  2 .2 .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   And 2 .3  records  tha t  tha t  d ispute  i s  

now se t t led  in  te rms o f  th is  ag reement .  

ADV MAPOMA:   Yes.  
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ADV MYBURGH SC:   3 .1  Mr  Gama re turned to  Transnet  

w i th  e f fec t  f rom 23 February  2011  and he is  to  resume h is  

du t ies  as  CEO of  TRF on 1  Apr i l  2011.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   So  n ine  months  a f te r  he  was  

d ismissed.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   3 .2  Any employment  benef i t s  tha t  

were  due to  h im fo r  the  in te rven ing  per iod  o f  30  June 2010 

to  23  February   2011 in  te rms o f  h is  employment  cont rac t  10 

shou ld  be  deemed to  fu l l y  res tored .  

ADV MAPOMA:   Yes aud i t  repor ts .  

ADV MYBURGH SC:   And i t  goes  on to  record  a t  321  The  

fu l l  res tora t ion  o f  benef i t s  en ta i l s  sub 1  payment  o f  Mr  

Gama’s  shor t  te rm benef i t s  and they are  descr ibed.   Sub 2  

payment  o f  Mr  Gama’s  long te rm benef i t s  and they a re  

desc r ibed.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Sub 3  Resto ra t ion  o f  Mr  Gama’s  

sa la ry  and tha t  i s  descr ibed.  20 

ADV MAPOMA:   Ja .  

ADV MYBURGH SC:   And then a t  3 .3  Mr  Gama is  deemed 

to  have served the  6  months  f ina l  wr i t ten  warn ing .   The 

f ina l  wr i t ten  warn ing  w i l l  be  deemed to  have been e f fec ted  

or  e f fec t i ve  f rom 29 June to  29  December  2010.  
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ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Th i s  agreement  as  you have sa id  in  

your  a f f idav i t  was  conc luded on the  23  February  2011.  

ADV MAPOMA:   Yes Cha i r.  

ADV MYBURGH SC:   Had tha t  warn ing  then lapsed  by  the  

t ime tha t  the  agreement  was conc luded? 

ADV MAPOMA:   Yes by  the  look o f  paragraph 3 .3  tha t  

warn ing  had lapsed by  the  t ime the  ag reement  was 

conc luded.  

ADV MYBURGH SC:   And then a  c lause tha t  i s  o f  par t i cu la r  10 

re levance to  your  ev idence 3 .5  Transnet  w i l l  make a  

cont r ibu t ion  equ iva len t  to  75% of  Mr  Gama’s  taxed lega l  

cos ts  incu r red  du r ing  Gama’s  h igh  cour t  app l i ca t ion  and in  

respect  o f  h is  un fa i r  d ismissa l  d ispute  re fer red  to  the  

Transnet  Barga in ing  Counc i l .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   3 .6  dea ls  w i th  the  t ime w i th in  wh ich  

payment  wou ld  be  made.   3 .7  the  par t ies  ag ree to  

fo rmula te  a  common s ta tement .  

ADV MAPOMA:   Yes I  see tha t .  20 

ADV MYBURGH SC:   And then there  a re  a  number  o f  bo i le r  

p la te  c lauses conf ident ia l i t y,  fu l l  and f ina l  se t t lement  and 

then under  genera l  –  perhaps I  cou ld  jus t  d i rec t  your  

a t ten t ion  p lease to  c lause 6 .4 .   The par t ies  ag ree tha t  the  

te rms o f  th is  se t t lement  agreement  a re  in  f ina l  se t t lement  
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o f  any c la ims and d i sputes  wh ich  each par ty  to  the  

agreement  may have aga ins t  the  o ther  in  respec t  o f  Mr  

Gama’s  employment  as  CEO of  TFR,  conf i rm tha t?  

ADV MAPOMA:   I  con f i rm tha t .  

ADV MYBURGH SC:   Le t  us  then go back to  your  a f f idav i t .   

A t  paragraph 9  you record  tha t  your  reco l lec t ion  m ight  no t  

be  per fec t l y  accura te  and tha t  you may w ish  to  pu t  in  a  

supp lementary  a f f idav i t  once you see any documents .  

ADV MAPOMA:   Yes I  do .  

ADV MYBURGH SC:   Wel l  le t  us  then tu rn  to  parag raph 10  10 

you dea l  w i th  tha t .  

ADV MAPOMA:   Yes a t  paragraph  10 Cha i r  I  recorded tha t  

and I  conf i rm i t .   Bu t  in i t ia l l y  when  the  d isc ip l inary  hear ing  

o f  Mr  Gama was in i t ia ted  the  mat te r  was dea l t  w i th  d i rec t l y  

by  Mr  Kah la .  I  was not  invo l ved a t  a l l  and the  reason ing  as  

I  unders tood i t  a t  the  t ime was tha t  Mr  Gama was EXCO 

member  and I  was –  i t  was deemed appropr ia te  tha t  a  

jun io r  member  l i ke  myse l f  shou ld  be  d i rec t l y  invo l ved in  the 

d isc ip l ina ry  hear ing  o f  a  sen ior  execut ive .  

 However  I  know tha t  in i t ia l l y  Mr  Br ian  Br iback [? ]  20 

had been requested –  been br ie fed  or  consu l ted  by  Mr  

Kah la  on  Mr  Gama’s  d i sc ip l inary  hear ing .  

ADV MYBURGH SC:   Then a t  pa rag raph 11 you say tha t  

you were  la te r  in fo rmed tha t  Mr  Todd o f  Bowman Gi l f i l lan 

known as Bowmans A t to rneys hand led  the  d isc ip l inary  
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mat te r.   I s  tha t  co r rec t?  

ADV MAPOMA:   Yes tha t  i s  co r rec t .  

ADV MYBURGH SC:   Le t  us  then tu rn  to  paragraph 12 

where  you say coming to  the  mat te rs .  

CHAIRPERSON:   Mr  Myburgh –  I  am sor ry  Mr  Myburgh.   I  

wou ld  p re fe r  i f  Mr  Mapoma as fa r  as  you a re  ab le  to  you  

jus t  g ive  your  ev idence and not  read i t .   Obv ious ly  you can  

look a t  your  s ta tement  to  re f resh your  memory  because  

some o f  the  de ta i l s  m ight  need tha t .   So Mr  Myburgh might  

see how to  fo rmula te  h i s  ques t ions so  tha t  you can 10 

respond in  te rms  o f  your  knowledge o f  your  invo l vement .   

But  obv ious ly  when the re  is  someth ing  –  de ta i l s  t ha t  you 

need to  look  a t  you can look a t  them.  

ADV MAPOMA:   Thank you S i r.  

CHAIRPERSON:   Okay.   A l r igh t .  

ADV MYBURGH SC:   Thank you.  

CHAIRPERSON:   Okay.  

ADV MYBURGH SC:   Now a t  what  po in t  in  t ime d id  you 

then become invo lved in  the  mat te r  re la t ing  to  Mr  Gama? 

ADV MAPOMA:   I  came invo lved  in  th is  mat te r  when Mr  20 

Mkwanaz i  jo ined Transnet .  

ADV MYBURGH SC:   And can you  remember  when tha t  was 

approx imate l y?  

ADV MAPOMA:   I  do  no t  reca l l  approx imate ly  bu t  I  th ink  i t  

was in  2010 –  2010 towards the  end.  
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ADV MYBURGH SC:   A l r igh t .   And what  –  had Mr  Gama 

taken any ac t ion  or  la id  any compla in ts  a t  tha t  t ime tha t  

caused you to  become invo lved in  the  mat te r?  

ADV MAPOMA:   Yes Mr  Gama had  la id  a  compla in t  w i th  the  

Pub l ic  Pro tec tor.   I t  was a l leged tha t  he  had been unfa i r l y  

t rea ted  by  Transnet .    

The o ther  a l lega t ions tha t  were  i n  tha t  compla in t  

w i th  the  Pub l ic  Pro tec tor  was  invest iga t ing .   Now 

compla in t s  f rom the  Pub l i c  Pro tec tor  a t  the  t ime w i l l  come 

to  my o f f i ce .   So th is  compla in t  a lso  came to  my o f f i ce .   Mr  10 

Mkwanaz i  came to  know about  i t  because I  th ink  i t  was 

repor ted  in  the  var ious commi t tees –  i t  wou ld  have been  

repor ted  a t  EXCO and i t  wou ld  have come to  the  a t ten t ion .   

So I  was dea l ing  w i th  tha t  response tha t  Transnet  

had to  make to  the  Pub l ic  Pro tec to r.   I t  was a  huge  

invest iga t ion .   

 We had to  ge t  ex terna l  serv i ce  p rov iders  to  ass is t  

us  because o f  the  –  o f  the  number  and the  a reas o f  

invest iga t ion  tha t  –  tha t  were  requ i red  to  be  done.   So tha t  

we cou ld  have the  comprehens ive  response to  the  Pub l ic  20 

Pro tec tor.   U l t ima te ly  I  d id  tha t .    

So th is  i s  I  th ink  the  f i rs t  t ime tha t  I  came to  d i rec t  

w i th  Mr  Mkwanaz i  on  the  Gama – on  Mr  Gama.  

ADV MYBURGH SC:   Can I  take  you.  

CHAIRPERSON:   Was tha t  compla in t  la id  by  Mr  Gama a t  
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the  –  a f te r  he  had been d ismissed or  be fore  he  was 

d ismissed?  Do you remember?  

ADV MAPOMA:   I  th ink  he  la id  i t  a f te r  he  was d i smissed.  

CHAIRPERSON:   And he was d ism issed a t  the  end o f  June  

2010?  

ADV MAPOMA:   2010 yes.  

CHAIRPERSON:   Yes okay a l r igh t .  

ADV MYBURGH SC:   Thank you.   Mr  Mapoma perhaps I  

cou ld  take  you fo r  the  f i rs t  t ime to  Bund le  2  Exh ib i t  BB15.   

Cou ld  I  ask  you p lease to  tu rn  to  page 24.    10 

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   There  is  a  le t te r  f rom the  Pub l ic  

Pro tec tor  da ted  the  22  December  2010 addressed to  Mr  

Mkwanaz i .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Headed Invest iga t ion  a l leged tender  

i r regu lar i t ies  and abuse o f  power  a t  Transnet .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Do you reca l l  th is  document?  

ADV MAPOMA:   I  reca l l  th is  le t te r  bu t  I  have not  seen i t  in  20 

a  long t ime but  I  do  reca l l  i t .  

ADV MYBURGH SC:   I s  th is  the  Pub l ic  Pro tec tor  compla in t  

tha t  you have to ld  the  Cha i rperson about?  

ADV MAPOMA:   Th is  i s  the  comp la in t  I  am ta lk ing  about  

yes .  
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ADV MYBURGH SC:   Now i f  I  cou ld  jus t  ask  you p lease to  

go  to  the  second paragraph.   The compla in t  a l leged  

i r regu lar i t ies  in  p rocu rement  a t  Transnet  fu r ther  tha t  the  

then Transnet  board  had unfa i r l y  consp i red  to  p revent  Mr  

Gama f rom successfu l l y  app ly ing  fo r  the  vacant  post  o f  

Group Ch ie f  Execut ive .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Which  was about  to  be  vacated by  Ms 

Mar ia  Ramos.  

ADV MAPOMA:   Yes.  10 

ADV MYBURGH SC:   In  a  meet ing  w i th  h im Mr  Gama 

a l leged tha t  the  mot ive  fo r  h is  suspens ion  cou ld  on ly  have  

been to  scupper  h is  chances o f  successfu l l y  app ly ing  fo r  

the  post  as  seen f rom the  fo l low ing.   And so  the  le t te r  goes  

on.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Now you ment ioned tha t  in  dea l ing  

w i th  the  Pub l ic  Pro tec tor  compla in t  you engaged  cer ta in  

serv i ce  prov ide rs .   Who were  those?  

ADV MAPOMA:   We engaged the  serv ices  o f  Konv is izwa  20 

[? ]  We engaged the  serv ices  o f  Nor ton  Rose.   One  o f  the  

par tners  the re  a t  the  t ime Mr  Goo la  was the  [00 :38 :39]  in  

respond ing  to  the  compla in t .  

ADV MYBURGH SC:   And d id  you… 

ADV MAPOMA:   We a lso  –  I  th ink  a t  the  t ime a lso  engaged 
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w i th  Serv i ces  o f  Sen io r  Counc i l  and Advocate  [00 :38 :52] .   

So I  know tha t  we  had those serv ice  prov iders  w i th  us .  

ADV MYBURGH SC:   And you –  d id  you then in  the  fu l lness 

o f  t ime d id  Transnet  respond to  the  Pub l ic  Pro tec to r  

compla in t?  

ADV MAPOMA:   Yes Transnet  d id  respond to  th is  compla in t  

in  t ime.   I  remember  I  th ink  I  took  tha t  myse l f  to  the  Pub l ic  

Pro tec tors  o f f i ce  in  Pre tor ia  be fore  the  due date  o r  on  the 

due date  bu t  we d id  respond to  i t .  

ADV MYBURGH SC:   So  i f  I  can  d i rec t  you r  a t ten t ion  to  10 

paragraph 13 o f  you r  a f f idav i t  you sa id :  He u l t imate ly  

p rov ided the  response to  the  Pub l ic  Pro tec to r.   You say you 

do not  know wha t  happened to  the  compla in t .   Cou ld  I  in  

re la t ion  to  the  response ask you p lease to  tu rn  to  page 48 

o f  the  same bund le ,  Bund le  2 .   There  f rom page… 

CHAIRPERSON:   You say 48  –  d id  you say 48  Mr  Myburgh?  

ADV MYBURGH SC:   Yes Cha i rperson 48.   Mr Mapoma, 

there you see a let ter addressed to the Publ ic Protector and 

i f  you turn forward then at  page 55,  you wi l l  see that  i t  

appears to have been signed by Mr Mkwanazi  . . . [ intervenes]   20 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    . . .on behal f  of  Transnet  on the 

30t h of  June 2011.   

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Was this the response that  you speak 
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of? 

ADV MAPOMA :    This is the response that  I  speak of .  

ADV MYBURGH SC :    A lr ight .  

ADV MAPOMA :    But  I  th ink the response had certain  

at tachments to i t .  

ADV MYBURGH SC :    Yes.  

ADV MAPOMA :    But  I  am not  sure.   But  th is would be the 

response . . . [ intervenes]   

ADV MYBURGH SC :    A lr ight .  

ADV MAPOMA :    . . . that  I  speak of .  10 

ADV MYBURGH SC :    Now, were you aware of  the fact  that  

Mr Gama had referred an unfai r  d ismissal  dispute to the 

Transnet Bargaining Counci l?  

ADV MAPOMA :    Yes,  I  am aware.   Because af ter the 

dismissal  of  Mr Gama, such a referra l  was then made.  

ADV MYBURGH SC :    Now, I  want to deal  wi th your 

interact ion wi th Mr Mkwanazi .   When he in i t ia l ly  in teracted 

wi th you,  what did  he tel l  you?  What did he want you to do? 

ADV MAPOMA :    Mr Mkwanazi  to ld me that  I  needed to 

assist  h im to br ing Mr Gama back to Transnet at  the t ime.  20 

And I  advised my immediate supervisor  about  th is.   Then she 

had no problem with Mr Mkwanazi  working wi th me on this in 

re lat ion to what  I  have ment ioned earl ier that  Mr Gama 

was. . .  had been a Senior Execut ive of  Transnet  and my 

supervisor was on the same par wi th Mr Gama.  So Mr 
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Maf ika Mkwanazi  then asked me to assist  h im to do this,  to  

br ing Mr Gama back to Transnet.    

ADV MYBURGH SC :    I  just  want to clar i fy something.   Why 

did you,  when you say you informed your supervisor,  you are 

referr ing,  I  understand,  to Ms Stephen.   

ADV MAPOMA :    I  am referr ing to Ms Zola Stephen, yes.  

ADV MYBURGH SC :    Why did you f ind i t  necessary to speak 

to her about  th is? 

ADV MAPOMA :    I  found i t  necessary because normal ly f rom 

where Mr Mkwanazi ’s  posi t ion was as CEO.  CEO’s wi l l  10 

normal ly interact  wi th the Group Execut ive and so for Legal  

and then I  wi l l  get  the inst ruct ion f rom my execut ive.    

 So in th is instance,  Mr Mkwanazi  wanted to ta lk to  me 

di rect ly and he wanted me to assist  h im direct ly and not  

through my supervisor,  Ms Stephen.   

 So I  had inform her because I  do not  want to have any 

tensions in the off ice about why would the chai rman of  the 

board,  why would the CEO be interact ing wi th me direct ly  

instead of  her.  

ADV MYBURGH SC :    Now when you f i rst  were approached 20 

by Mr Mkwanazi  in th is regard,  was that  before or a f ter the 

board resolved to re instate Mr Gama? 

ADV MAPOMA :    At  the t ime that  Mr Mkwanazi  f i rst  approach 

me,  I  th ink h is inst ruct ion was that  the board had resolved 

al ready to do i t  but  I  am not  certa in at  the t ime.  But  I  was 
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aware that  he had the author i ty  to do the reinstatement  

ei ther f rom the board or f rom elsewhere.    

ADV MYBURGH SC :    Now were there t imes before the 

set t lement agreement was concluded that  you at tended 

meet ings relevant  to the re instatement of  Mr Gama? 

ADV MAPOMA :    Yes,  I  had a number of  meet ings wi th  

Mr Mkwanazi  h imsel f  where he would tel l  me how he wanted 

to do this.   And his words,  at  the t ime was,  that  he wanted to 

do this cleanly,  in the l ight  of  the fact  that  Mr Gama had 

been dismissed.    10 

 So he wanted to do the reinstatement cleanly.   And I  use 

this word cleanly because i t  is the word that  he used with  

me.   

 So I  had a number of  meet ings wi th  him.  We also had a 

number,  that  is  Mr Ghule mysel f .   We had a number of  

meet ings wi th Mr Langa, who were Mr Gama’s at torneys at  

the t ime.   

 There was a meet ing as wel l  where we.. .  there was Mr 

Gama, Mr Langa,  i t  was mysel f ,  Mr Ghule and one of  his  

associates at  the t ime . . . [ intervenes]   20 

ADV MYBURGH SC :    Yes.  

ADV MAPOMA :    . . .  Mr Sangoni (?) which was held at  Inanda 

on a weekend.  We arr ived there in the morning.   We had a 

caucus.   Mr Maf ika,  Ghule,  mysel f  and somebody on the 

side.   And then later  on,  Mr Mkwanazi  went meet to Mr 
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Gama, separate,  in another room where we were not .   I  

personal ly got  to meet  Mr Gama but  I  would meet 

Mr Mkwanazi  fa i r ly regular ly about  th is th ing.    

ADV MYBURGH SC :    But  what d id Mr Mkwanazi  report  to 

you about that  meet ing at  Inanda? 

ADV MAPOMA :    At  the meet ing of  Inanda, Mr Mkwanazi  to ld 

us that  he had no. . .  he could not  agree wi th Mr Gama on a 

number of  th ings.    

 One of  the things that  Mr Gama wanted at  the t ime,  

according to Mr Mkwanazi  was that .  in order to be reinstated 10 

as CEO of  Transnet and Mr Mkwanazi  was refusing wi th th is.    

 He was also. . .  there was also the issue of  the bonuses 

at  the t ime.   But  the speci f ic th ing I  recal l ,  was that  

Mr Mkwanazi  was refusing that  Gama must be reinstated as 

CEO.   

 He and Mkwanazi  had proposing that  Gama must go 

back to Transnet  Freight  Rai l  or he must  come and work as 

Group Execut ive in his own off ice,  that  is the chairman’s 

off ice.    

 But  the main thing at  the t ime was the return of  Mr Gama 20 

as CEO of  Transnet but  Mr Mkwanazi  was not  agreeing to.    

ADV MYBURGH SC :    Yes . . . [ intervenes]   

CHAIRPERSON :    Ja,  just  to go back to the f i rst  t ime that  

Mr Mkwanazi  asked you to assist  h im.  Did you say that  he 

asked you to assist  h im to br ing back Mr Gama to Transnet? 
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ADV MAPOMA :    Yes.  

CHAIRPERSON :    That  is how he put  i t?  

ADV MAPOMA :    That  is how he put  i t .   He said,  we need to 

re instate Mr Gama . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .back to Transnet .  

CHAIRPERSON :    And your understanding is that ,  at  that  

t ime when he approached you,  the board had al ready 

resolved to reinstate Mr Gama? 

ADV MAPOMA :    That  is how I  understood i t  at  the t ime, yes.  10 

CHAIRPERSON :    Yes.   But  th is. . .  there was no set t lement  

agreement concluded as yet? 

ADV MAPOMA :    There was no set t lement agreement .   There 

was no detai l  . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .on the terms of  the reinstatement.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    So I  had no detai l  at  a l l .  

CHAIRPERSON :    Yes.   Now this  resolut ion of  the board 

which you seem to say seems to have been made before the 20 

set t lement agreement was concluded.   Did you ever see that  

resolut ion or  d id  you hear f rom Mr  Mkwanazi  that  there was 

such a resolut ion? 

ADV MAPOMA :    No.  

CHAIRPERSON :    You never saw i t?  
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ADV MAPOMA :    I  never saw i t ,  ja.  

CHAIRPERSON :    But  did Mr Mkwanazi  say that  the board 

had already resolved to reinstate Mr Game or are you not  

sure about that? 

ADV MAPOMA :    He did say so.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Because at  the t ime, I  understood that  he 

had a mandate to ta lk to Mr Gama.  He had a mandate to  

agree to terms with Mr Gama.  The detai ls of  which he would 

have received f rom the board,  I  suppose.    10 

 And at  the t ime my advice to him was this.   Because you 

are,  Mr Mkwanazi ,  you are act ing CEO, you are a lso 

chairman of  the board,  there might  be some conf l ict  

somewhere.   And you have no author i ty  to reinstate Mr Gama 

to be CEO of  Transnet because i t  is the board that  must  

make that  decision.    

 So my interact ions wi th him at  the t ime was,  was always 

to say that :   Whatever i t  is that  you do,  the terms that  you 

agree wi th and so on,  make sure that  the board agrees to 

th is because i t  is the board that  has the power to do this.    20 

 That  the board has the power even i f . . .  which you have 

to answer i f  some that  needs to be done at  some stage.    

 So that  was my kind of  advice that  I  would give him that  

the board must  be at  al l  t imes be the one that  makes the 

decisions on this th ing.  
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CHAIRPERSON :    Was your understanding at  the t ime that  

Mr Mkwanazi  approached that  the board had or may have 

had,  made a resolut ion in pr inciple  that  Mr Gama should be 

re instated wi thout ,  at  that  stage,  ta lk ing about the terms 

under which he should be re instated? 

ADV MAPOMA :    So i t  was certainly  and I  needed to 

understand him.   But  I  never asked him for a board 

resolut ion or anything l ike that .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    But  I  understood that  he had the author i ty.  10 

CHAIRPERSON :    To do. . .  

ADV MAPOMA :    To do what . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .he asked me to assist  h im with.  

CHAIRPERSON :    Could i t  be that  he said to you something 

to the effect  that  the board had g iven him the mandate or 

author i ty to negot iate a set t lement wi th Mr Gama which 

would include a re instatement or to negot iate Mr Gama’s 

re instatement?  Is  i t  possible that  he might  have put  i t ,  more 

or less,  along those l ines? 20 

ADV MAPOMA :    That  is possible.  

CHAIRPERSON :    Okay al r ight .  

ADV MAPOMA :    That  is  possible.   And I  a lso understood 

that ,  at  the t ime he also had inst ruct ions f rom elsewhere to 

do this because we interacted wi th him qui te a lot .  
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CHAIRPERSON :    Yes.  

ADV MAPOMA :    And then I  would. . .  we would cont inue(?) to 

each other and I  was comfortable to ask him certain  

quest ions . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .but  not  certain quest ions.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Because he is my senior.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    So you have to d i f fer (?).   10 

CHAIRPERSON :    Yes.  

ADV MAPOMA :    And then have some sort  of  d i fferent  

st reams(?).   So you do not  ask him certain th ings but  your 

understanding was al l  too clear  that  Mr Gama must  be 

re instated and he needed to do i t  c leanly.  

CHAIRPERSON :    Yes.   Now you say that  you understood or 

he had inst ruct ions f rom somewhere.   You want to elaborate 

on that?  Did he say he had been inst ructed or what was the 

posi t ion? 

ADV MAPOMA :    Yes,  he did say Chai r.  20 

CHAIRPERSON :    Make a reference to that .   Can you just  

te l l  me? 

ADV MAPOMA :    He did say that  he was under an instruct ion 

to do i t  as wel l .  

CHAIRPERSON :    Under instruct ions to do what? 
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ADV MAPOMA :    To reinstate Mr Gama.  

CHAIRPERSON :    To reinstate Mr Gama? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Did you ask him who had instructed him? 

ADV MAPOMA :    No,  I  never asked him.  

CHAIRPERSON :    Oh,  you did not? 

ADV MAPOMA :    I  know I  had direct ions.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    At  var ious t imes,  I  would be made to 

understand that  the instruct ions came from the presidency.  10 

CHAIRPERSON :    Okay.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Okay.   Now when you say that  you are not  

saying speci f ical ly in relat ion to the instruct ions but  you are 

talk ing in relat ion to other matters relat ing to Mr Gama.  

ADV MAPOMA :    I  am talk ing Chair  in relat ion to the 

re instatement of  Mr Gama.  

CHAIRPERSON :    In regard to the reinstatement of  

Mr Gama? 

ADV MAPOMA :    Yes.  20 

CHAIRPERSON :    So the d iscussion you had with him were 

to the effect  that  on the reinstatement of  Mr Gama, the 

understanding was that  the inst ruct ions came from the 

former President? 

ADV MAPOMA :    Yes,  and that  the board had made that  
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decision as wel l .  

CHAIRPERSON :    And the board had given h im the 

mandate? 

ADV MAPOMA :    Yes.   

CHAIRPERSON :    Okay al r ight .   Mr Myburgh.    

ADV MYBURGH SC :    Thank you,  Chairperson.  You were 

speaking about a meet ing that  you held at  Inanda.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Is that  the meet ing that  you deal  wi th 

in paragraph 9?  Sorry,  in 19 of  your aff idavi t ,  page 8? 10 

ADV MAPOMA :    Yes,  that  is the meet ing that  I  am referr ing 

to at  paragraph 19.    

ADV MYBURGH SC :    I  take i t  then that  that  meet ing would 

have happened before the set t lement agreement was 

concluded? 

ADV MAPOMA :    Ja.  

ADV MYBURGH SC :    The meet ing happened before the 

set t lement agreement was concluded? 

ADV MAPOMA :    Yes.   Yes,  I  agree.  

ADV MYBURGH SC :    E lsewhere in your aff idavi t ,  you talk of  20 

a meet ing held in the Magal iesberg area  Can you just  name 

. . . [ intervenes]   

CHAIRPERSON :    Maybe Mr Myburgh,  before you go there.   

What was the purpose of  that  meet ing at  Inanda? 

ADV MAPOMA :    The purpose of  that  meet ing was for 
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Mr Mkwanazi  to si t  wi th Mr Gama and process the detai ls of  

a set t lement document,  that  is  between Transnet and 

Mr Gama.  

CHAIRPERSON :    Oh,  okay al r ight .    

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Yes,  cont inue Mr Myburgh.  

ADV MYBURGH SC :    You also make reference to a meet ing 

in the Magal iesberg area.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Can you deal  wi th that  meet ing,  10 

please? 

ADV MAPOMA :    I  am just  looking for the paragraph so that  I  

just  remind mysel f .   But  I  know that  there was a meet ing that  

was held.   I t  was an Exco meet ing.   And my understanding at 

the t ime that  because the board had made that  decision,  

Mr Mkwanazi  had to now br ief  Exco on the decision that  had 

been made by the board because he was also chai r ing Exco.  

So he had now to br ief  the Exco members.   That  is my 

understanding of  that .   But  I  d id not  . . . [ intervenes]   

CHAIRPERSON :    And Exco being the Exco of  Transnet? 20 

ADV MAPOMA :    Ja . . . [ intervenes]   

CHAIRPERSON :    The senior management.   Yes.  

ADV MAPOMA :    The senior management of  Transnet .  

CHAIRPERSON :    Ja.  

ADV MAPOMA :    Which was comprised by var ious people,  
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namely the CEO’s of  the var ious div is ions of  Transnet .  

CHAIRPERSON :    Yes,  okay.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    H’m.   

ADV MYBURGH SC :    Now in paragraph 21 and further,  you 

go on to explain your involvement  in the payment of  legal  

fees.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    So this is now, obviously,  a t  a t ime 

af ter the conclusion of  the set t lement agreement.  10 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And you have told  the. . .  h ighl ighted 

for the Chairperson the provision of  Clause 3.5 of  the 

Set t lement Agreement.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    I  am sorry,  Mr Myburgh.   I  may be 

mistaken but  I  thought that  when or rather,  dur ing or  around 

the Magal iesberg meet ing . . . [ intervenes]   

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    . . . that  there was an occasion when 20 

Mr Mkwanazi  met wi th Mr Gama alone which he knew about.   

I  do not  know whether that  was a di fferent  one or  that  is a  

reference to the Inanda meet ing.  

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    But  i f  i t  is a di fferent  meet ing,  I  would l ike 
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to hear more about i t .   Was there one meet ing where 

Mr Mkwanazi  had a one-on-one meet ing wi th Mr Gama or  

were there two? 

ADV MAPOMA :    In my presence,  there was one meet ing 

where Mr Gama and Mr Mkwanazi  met.   So in  another 

meet ing . . . [ intervenes]   

CHAIRPERSON :    Okay.  

ADV MAPOMA :    . . .where I  was but  they met separately in 

some other room.  

CHAIRPERSON :    Yes.  10 

ADV MAPOMA :    And we were in some other room.  

CHAIRPERSON :    Yes,  yes,  yes.  

ADV MAPOMA :    At  the Magal iesberg meet ing,  Mr Gama was 

not  there.  

CHAIRPERSON :    Oh,  okay.  

ADV MAPOMA :    Yes,  Mr Mkwanazi . . .  they informed me that  

he wanted to br ief  Exco there as to the board ’s decision and 

what was happening wi th the reinstatement and so on and so 

on.    

CHAIRPERSON :    Okay.  20 

ADV MAPOMA :    So he. . .  that  is what he wanted me to do.  

CHAIRPERSON :    Oh,  okay.  

ADV MAPOMA :    But  he asked me to come to be there,  so 

that  i f  he needed me for something . . . [ intervenes]   

CHAIRPERSON :    Yes.  
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ADV MAPOMA :    . . .he wi l l  then cal l  me to. . .  I  do not  know 

whether to explain to Exco,  where we were,  I  th ink 

. . . [ intervenes]  .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .as Transnet.   But  I  was not  an Exco 

member.    

CHAIRPERSON :    Yes.  

ADV MAPOMA :    So I  was not  at tending the meet ing but  I  

was at  the venue.  

CHAIRPERSON :    Yes.  10 

ADV MAPOMA :    But  not  inside.  

CHAIRPERSON :    Ja.   Wel l ,  maybe he might  have needed 

you in case there are legal . . .  there were legal  aspects to be 

explained to Exco.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    So. . .  Okay,  I  may have misunderstood 

when I  thought there were two such meet ings.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Okay.  

ADV MAPOMA :    And they also used Magal iesberg very 20 

caut iously because,  I  am not  fami l iar wi th the t ime,  but  i t  

might  even out  of  Transnet . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . . in the Magal iesberg area.  

CHAIRPERSON :    Okay.  
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ADV MAPOMA :    I  am not  . . . [ intervenes]   

CHAIRPERSON :    You might  not  accurate about 

Magal iesberg.  

ADV MAPOMA :    But  the name, Magal iesberg.  

CHAIRPERSON :    Ja,  okay.  

ADV MAPOMA :    Because I  remember of  the news 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . . in that  area and we were in one of  them.  

CHAIRPERSON :    Okay.   No,  no.   That  is f ine.  10 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    But  because Mr Myburgh is going to take 

you to the t ime when you deal  wi th  payments.   I f  we go back 

to the meet ing in  Inanda.   You say,  Mr Mkwanazi  wanted to 

have a meet ing wi th Mr Gama where i t  would just  be the two 

of  them? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    And that  is what happened? 

ADV MAPOMA :    That  is what happened.  

CHAIRPERSON :    And when.. .  af ter that  meet ing,  did  20 

Mr Mkwanazi  br ief  you about the discussion or  some aspects 

of  the discussion? 

ADV MAPOMA :    Yes,  he did Chai r.  

CHAIRPERSON :    Ja.   And which aspects were those? 

ADV MAPOMA :    The one that  I  remember speci f ical ly is the 



14 OCTOBER 2020 – DAY 283 
 

Page 43 of 209 
 

one about when Mr Gama wi l l  be reinstated to.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Mr Gama had been asking f rom 

Mr Mkwanazi  to be reinstated as CEO of  the group,  just  that  

group.   And Mr Mkwanazi  was refusing that .   He wanted to  

re instate him at  TFR.  The CEO at  TFR.  

CHAIRPERSON :    So the posi t ion is that  there was a 

pending unfair  d ismissal  dispute in terms of  which Mr Gama 

sought to be reinstated in his posi t ion as CEO of  TFR, that  

at  that  meet ing,  according to Mr Mkwanazi  and in terms of  10 

what he had told you,  Mr Gama was no longer seeking 

re instatement to the posi t ion at  TFR? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    But  he was in effect  seeking to be 

appointed Group CEO of  Transnet? 

ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    And that  is a posi t ion he did not  ho ld 

before? 

ADV MAPOMA :    That  is the posi t ion that  he d id not  hold 

before and th is was the posi t ion that  Mr Mkwanazi  was not  20 

agreeing to.  

CHAIRPERSON :    And Mr Mkwanazi  did not  agree to that? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Okay al r ight .   Mr Myburgh.  

ADV MYBURGH SC :    Thank you,  Chai rperson.   So I  was 
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going to or let  me take you to paragraph 21 and further of  

your aff idavi t ,  where you now deal  wi th your involvement in 

t ry ing to resolve the issue of  legal  costs.   Is that  correct? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    How d id you become involved in that? 

ADV MAPOMA :    Okay.   Under the set t lement agreement that  

was then s igned,  the reinstatement now became effect ive,  as 

i t  were.   Al though i t  had at  a date that  Mr Gama was going to 

start  working in  Apr i l  somewhere.    

 But  there was the issue now of  the payment  of  10 

Mr Gama’s legal  fees.   The legal  fees were in respect  of  h is  

dispute,  the labour dispute,  up to the referral  to the 

Bargaining Counci l .   That  is my understanding of  i t .    

 And before the discipl inary hearing started,  Mr Gama 

had issued an appl icat ion to the high court ,  seeking to stop 

the d iscip l inary hearing f rom going ahead.  So the court  

ru led against  him.    

 And Transnet was giving the cost  order in the chamber.   

Now Mr Gama had incurred costs there.   Transnet  had 

occurred costs there.    20 

 And i t  is Transnet  who was supposed to pay his legal  

costs.   And the lawyers. . .  I  mean, Transnet ’s legal  team were 

instructed accordingly to cover those costs for Mr Gama.   

 Now on the Bargaining Counci l  of  the matter,  Mr Gama 

had incurred costs and Transnet had incurred costs as wel l  
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there.   And Transnet wanted to recover i ts costs f rom that  

process as wel l .    

 However,  the set t lement agreement  now said someth ing 

di fferent .   I t  changed what  was normal and asked Transnet to 

contr ibute.    

 So 75% of  Mr Gama’s legal  costs that  he had incurred at  

these two processes and there was a date that  i t  must  done, 

wi thin 14-days af ter he had presented certain 

documentat ion.  

CHAIRPERSON :    So the set t lement agreement. . .  in terms of  10 

the set t lement agreement,  Transnet undertook to pay 75% of  

Mr Gama’s costs in regard to the h igh court  appl icat ion that  

Mr Gama had brought against  Transnet? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Which he had lost? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    And the high court  had ordered him to pay 

Transnet ’s costs? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    So,  but  in the set t lement agreement,  20 

Transnet undertook to pay h im 75% of  his costs in regard to  

that  appl icat ion? 

ADV MAPOMA :    Chai r,  the wording of  the agreement on 

these aspects needs to be interpreted very careful ly.   F i rst ly,  

the 75% or the 75% of  taxed costs,  not  75% of  the costs but  
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i t  should be taxed f i rst .    

 And this was costs that  he had incurred.   So there was 

actual ly,  that  must  have happened that  he must  have 

incurred these costs.   Now what happened . . . [ intervenes]   

CHAIRPERSON :    Yes,  of  course,  you know when they say. . .  

when an order says you are to pay somebody costs,  i t  is 

always understood that  those costs are ei ther agreed or 

taxed.   So in th is agreement there is no issue.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    But  i f  there is no agreement,  then i t  ought  10 

to be taxed,  ja.  

ADV MAPOMA :    The agreement,  the term of  the agreement 

was speci f ic.  

CHAIRPERSON :    Speci f ic that  i t  must  be taxed? 

ADV MAPOMA :    That  i t  must  be taxed.  

CHAIRPERSON :    Oh,  okay,  okay.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Okay.  

ADV MAPOMA :    Now subsequent to that  . . . [ intervenes]   

CHAIRPERSON :    Okay let  us f in ish wi th regard to what 20 

Transnet  undertook to pay in terms of  costs.   In regard to the 

high court  l i t igat ion that  Mr Gama had brought which he had 

lost  and he had been ordered by the high court  to pay 

Transnet costs.   The set t lement agreement said i t  was. . .  they 

said,  Transnet  undertook to  pay his  taxed costs 



14 OCTOBER 2020 – DAY 283 
 

Page 47 of 209 
 

. . . [ intervenes]   

ADV MAPOMA :    Yes.  

CHAIRPERSON :    . . . in regard to  that  appl icat ion.   And then i t  

said or Transnet  also undertook to pay 75% of  h is taxed 

costs in relat ion to the unfair  d ismissal  matter.  

ADV MAPOMA :    Chai r,  wi th your permission . . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV MAPOMA :    . . .so that  I  do not  misquote this.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    At  page 19 of  the Exhibi t  17,  I  th ink i t  is 17,  10 

which is the thi rd bundle.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Which is the annexure in my aff idavi t .  

CHAIRPERSON :    Yes,  that  is where the set t lement 

agreement is.   Ja? 

ADV MAPOMA :    Now that . . .  what  is  relevant ,  are 

paragraphs 2.5 and 2.6.  

CHAIRPERSON :    Ja.  

ADV MAPOMA :    2.5 reads:  

“Transnet  wi l l  make a cont r ibut ion equivalent  to  75% 20 

of  Mr Gama’s taxed legal  costs incurred dur ing 

Mr Gama’s h igh court  appl icat ion in respect  of  h is  

unfai r  d ismissal  dispute referred to the Bargaining 

Counci l . ”  

 2.6:  
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“Transnet  undertakes that  such contr ibut ion towards 

the legal  costs incurred by Mr Gama,  wi l l  be made 

within a per iod of  14-days af ter  submission by 

Mr Gama af ter the relevant  support ing documents. ”  

CHAIRPERSON :    Yes,  yes,  yes.  

ADV MAPOMA :    So this is what I  was asked to implement  

af ter th is agreement was concluded.   And there were 

happens that  then emanated f rom th is.  

CHAIRPERSON :    Wel l ,  before you talk to me about what 

happened when you were asked to implement,  let  me ask 10 

this quest ion.   This agreement,  th is  issue of  the legal  costs,  

the undertaking by Transnet to pay Mr Gama’s legal  costs,  

taxed legal  costs or contr ibut ion to his legal  costs in regard 

to the high court  appl icat ion is very unusual .  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Actual ly,  I  have never [ laughing]  in my 

experience of  many,  many years heard of  a party undertaking 

to cont r ibute to the costs of  the other party who lost  in the 

case against  that  party and that  party had been ordered to 

pay this party’s costs.   I  have never heard of  anyth ing l ike 20 

that .   So i t  is very unusual .    

 Now what I  want  to f ind out  is,  you being in the Legal  

Department of  Transnet  and you being somebody that  

Mr Mkwanazi  had been taken a long to some meet ings 

re lat ing to Mr Gama.   



14 OCTOBER 2020 – DAY 283 
 

Page 49 of 209 
 

 Were you asked to advise on any of  the terms of  the 

set t lement agreement including the issue of  costs,  to give 

advice whether Transnet should agree to any such terms? 

ADV MAPOMA :    How this process Chai r,  as I  recal l  i t ,  

happened, i t  goes l ike this.   When Mr Mkwanazi  in teracted 

wi th me or wi th  Ghule and so on or wi th me, even 

individual ly,  he would not  say:   This is  the term I  want to 

include in the set t lement.    

 He would ta lk about  opt ions and that  he had and I  would 

advise him.  I  wi l l  not . . .  he wi l l  not  say speci f ical ly:   This is  10 

what I  want  in the agreement.   Must  I  put  i t  there?  Do you 

say yes or no?  Would you recommend that  I  should put  i t  

there or not?   

 He wi l l  not  do i t  l ike that .   He would be very general  wi th  

how he interacted wi th us and you wi l l  not  even know that  

th is is  something that  wi l l  end up in  an agreement  or th is  

nature.    

 Now in  respect  of  legal  costs,  I  never  advised him to put  

that  agreement in .   He did not  ask me.  But  later on,  I  learnt  

that  Transnet had agreed to this,  to  th is.   I  would never have 20 

advised . . . [ intervenes]   

CHAIRPERSON :    Never advised . . . [ intervenes]   

ADV MAPOMA :    I  agree wi th you,  i t  is unusual .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    I  never had heard of  i t  mysel f .  
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CHAIRPERSON :    Yes.  

ADV MAPOMA :    As the t ime, I  d id not  know.  

CHAIRPERSON :    H’m.  

ADV MAPOMA :    I  have never heard of  i t .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    And when now the bi l l  came, i t  was wi thin 

14-days,  they had to give us these documents,  which is 

support ing them, what they said we must pay.    

 They came with a long bi l l  of  costs which was 55 pages 

long which was in  excess of  R 12 mi l l ion and I  refused to pay 10 

i t  at  the t ime.   

 And there were lot  of  interact ions subsequent ly  which I  

referred to in the aff idavi ts.   I  do not  want to preamp my 

counsel .    

CHAIRPERSON :    Yes,  he wi l l  take you through i t .  

ADV MAPOMA :    He wi l l  take me, ja.  

CHAIRPERSON :    Yes,  ja.  

ADV MAPOMA :    We wi l l  get  i t  but . . .  

CHAIRPERSON :    H’m.  

ADV MAPOMA :    Then a lot  of  problems then started when 20 

al l  of  th is was happening.  

CHAIRPERSON :    Okay.   Would you have known i f  

Mr Mkwanazi  sought and obtained advise f rom some 

at torneys on whether to include these terms about costs in  

the set t lement agreement or you might  not  have known? 
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ADV MAPOMA :    I  wi l l  not  know, Chai r.  

CHAIRPERSON :    You would not  know? 

ADV MAPOMA :    I  would not  have known. 

CHAIRPERSON :    Okay a lr ight .   I  interrupted you when you 

were deal ing wi th Mr Myburgh’s quest ion about 

implementat ion.    

ADV MYBURGH SC :    Yes,  thank you Chairman.  

CHAIRPERSON :    So,  Mr Myburgh you can take i t  f rom 

there.   

ADV MYBURGH SC :    Mr Mapoma, I  am going to deal  wi th 10 

the actual  payments that  were made when we deal  wi th you 

second aff idavi t  because there they are set .   But  I  just  

wanted to  pick up f rom paragraph 22 and further of  your  

aff idavi t .   You have al ready ment ioned to the Chai rperson 

that  you received a 55 page bi l l  of  costs.   Is that  correct? 

ADV MAPOMA :    Yes,  that  is correct  Chai r.  

ADV MYBURGH SC :    And f rom whom did you receive that? 

ADV MAPOMA :    We have received i t  f rom Mr Langa who 

was the. . .  Themba Langa.  Themba Langa At torneys who 

were represent ing Mr Gama at  the t ime.  20 

ADV MYBURGH SC :    And what was the total  amount of  that  

bi l l?  

ADV MAPOMA :    I t  was in the excess of  R 12 mi l l ion.  

ADV MYBURGH SC :    And what view did you form in re lat ion 

to the bi l l?  
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ADV MAPOMA :    I  formed the view that  i t  was r id iculous.   

There were a lot  of  faul ts in i t .   Inaccuracies.   I  went  through 

i t  very careful ly.   And on the face of  i t ,  prima facie ,  i t  was 

r id icu lous.   I  to ld Mr Langa that  I  am refusing to pay i t .    

 There were a number of  th ings that  I  had pointed out  to  

him at  the t ime and how they calculated the distances for 

instance,  how they calculated the t ime of  consul tat ions.   I  

 I t  just  did not  make sense to me at  the t ime.  So I  was. . .  

I  refused to pay i t  outr ight .    

ADV MYBURGH SC :    And you ment ioned later on in your 10 

aff idavi t  that  there was a point  where you indicated to  

Mr Langa that  you might  report  h im to the Law Society.   Is 

that  correct? 

ADV MAPOMA :    Yes,  that  is correct  Chai r.   That  is  correct  

because he was insist ing that  we must pay this money.   And 

at  the t ime, there are correspondence,  there are phone cal ls 

as pressure to pay the money.    

 And I  d id say to him:  Look,  th is b i l l  is overrated and I  

have a good sense to report  you to the Law Society but  I  

never reported at  the t ime.  20 

ADV MYBURGH SC :    And did you ever receive a le t ter f rom 

Mr Langa in re lat ion to th is issue? 

ADV MAPOMA :    Yes,  Mr Langa sent  me a let ter which was 

very insul t ing.   He was accusing me of  many things.   I t  was 

ei ther t ransformat ion.   I  was resistant(?) to assist  the b lack 
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people.    

 He was saying that  because I  had a job at  Transnet .   I  

brought a new other  th ing and so on and so on.   So i t  was a 

let ter that  was ful l  of  insul ts which I  not  agreed(?) to  at  the 

t ime.   

ADV MYBURGH SC :    Could you turn to another topic and I  

wi l l  come back perhaps to the issue of  costs when we are 

concluding this aff idavi t .   But  in your  aff idavi t  your referred 

to a Mr Siyabonga Mhlango.   

ADV MAPOMA :    Yes.  10 

ADV MYBURGH SC :    Who is he? 

ADV MAPOMA :    S iyabonga Mhlango was a special  advisor  

to the Minister o f  Publ ic Enterpr ises at  the t ime, Minister 

Gigaba.   

ADV MYBURGH SC :    And did you have any deal ings wi th  

Mr Mhlango around th is t ime? 

ADV MAPOMA :    Yes,  in the reinstatement of  Mr Gama and 

whatever was happening,  I  received a cal l  f rom him in the 

evening going home and he was quest ioning the delay that  

Transnet  was. . .   20 

 He was accusing Transnet of  delaying the reinstatement 

of  Mr Gama and the sort  of  actual ly  i t  to me at  the t ime.   

 And he was not  angry or anything but  he was just  rais ing 

i t  to me as a concern that  he had,  that  the minister  had to 

say that  Transnet  is doing and I  should make i t  a po int  that  
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th ings are speeded up.    

ADV MYBURGH SC :    Right .  

ADV MAPOMA :    And he cal led me two t imes.   He cal led me 

once and I  to ld h im that  th is is not  my responsibi l i ty.   I  am 

merely assist ing Mr Mkwanazi  to do what he says I  must  do.    

 And the last  conversat ion we had,  I  was a bi t  stern wi th  

him and told him not  to cal l  me again because I  d id not  

report  to him or his min ister to the president .    

 So he must  stop cal l ing me and he never cal led me 

again.   I  never spoken to Siyabonga Mhlango again.  10 

ADV MYBURGH SC :    What . . . [ intervenes]   

CHAIRPERSON :    I  am sorry.   You made a reference to the 

president  and the min ister but  I  d id not  hear what you were 

saying about them. 

ADV MAPOMA :    I  to ld him the second t ime that  he must  not  

cal l  me again about  th is issue of  Mr Gama because I  am not  

answerable to him, that  is Mr Mhlango.  I  was also not  

answerable to the min ister.   I  am also not  answerable to the 

president .    

CHAIRPERSON :    Okay.    20 

ADV MAPOMA :    So he must  not  cal l  me about th is and 

speeding up of  th ings and so on.    

CHAIRPERSON :    H’m.  

ADV MAPOMA :    They need to ta lk to Mr Mkwanazi  i f  they 

talk about  anything relat ing to Mr Gama.  So this was not  
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something I  had to answer to them at  a l l .  

CHAIRPERSON :    H’m.   Why did you refer to the minister 

and the president  when you said that  to him? 

ADV MAPOMA :    That  is because Mr Mhlango indicated to 

me that  there was a concern of  the delay f rom the 

presidency and f rom the minister.    

 And what was st range to me is that  he,  even though 

there was a delay f rom them, but  he. . .  I  d id not  th ink that  he 

had the author i ty or the r ight  to what he related to me. 

CHAIRPERSON :    Okay.  10 

ADV MAPOMA :    So this was my annoyance with him at  the 

t ime.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Which I  explained to him.  

ADV MYBURGH SC :    Did Mr Mhlango refer  to  the president  

or did he refer to some other term? 

ADV MAPOMA :    He referred to the presidency but  he did 

not  say the president .  

ADV MYBURGH SC :    What did he say? 

ADV MAPOMA :    He would use a language that  made you 20 

understand that  he was referr ing to the president .  

ADV MYBURGH SC :    What language? 

ADV MAPOMA :    Let  me see in my aff idavi t  because I  th ink 

in my aff idavi t  I  d id ment ion this.  

CHAIRPERSON :    Ja,  you can refresh your memory in your  
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aff idavi t  i f  you. . .  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    I  ask you to go to paragraph 27,  

please.   At  page 12.  

ADV MAPOMA :    Yes,  he referred to number one.    

ADV MYBURGH SC :    That  you understood to mean the 

president? 

ADV MAPOMA :    That  is how I  understood,  yes.   And this  

was not . . .  the involvement of  the presidency in sort ing(?) of  

th ings was not  s t range to me because we had previously 10 

received a complaint  f rom the presidency about some matter  

that  we had.    

 Someone who had sued Transnet,  a l legedly that  

del ivered some wheels at  Transnet  Rai l  Engineering.   So 

suing Transnet for  R 8 mi l l ion plus.    

 And we f ind that  th is c laim at  the t ime, we were br iefed 

Advocate Natal (?) and we invest igated and found that  no 

wheels were ever del ivered.    

 But  the plaint i ff  a t  the t ime was insist ing that  he must  

paid and la id complaints up to  the presidency and the 20 

presidency wrote us a let ter which I  had to answer.    

 So to me there was nothing new about queries coming 

f rom the president ’s route about Transnet was doing.  

CHAIRPERSON :    H’m.  Do you remember who the plaint i ff  

was in the matter you are . . . [ intervenes]   
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ADV MAPOMA :    I  can f ind out  Chai rperson.  

CHAIRPERSON :    You can f ind out? 

ADV MAPOMA :    Because I  know the speci f ics . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .of  the part iculars of  c la im, the 

enterpr ise(?).  

CHAIRPERSON :    Yes.   But  . . . [ intervenes]   

ADV MAPOMA :    I  forget  the . . . [ intervenes]   

CHAIRPERSON :    What was the gis t  of  the president ’s let ter 

or complaint? 10 

ADV MAPOMA :    The gist  Chai r. . .  sorry to interrupt .   Was 

that  why were we not  set t l ing the matter.  

CHAIRPERSON :    Is that  what the let ter was saying? 

ADV MAPOMA :    Yes,  why was the matter not  set t led or  i t  

had been set t led?  And at  the t ime, th is was a mat ter that  

was also reported to at  the board because we had a legal  

report  that  we did for l i t igat ion matters . . . [ intervenes]   

CHAIRPERSON :    H’m.  

ADV MAPOMA :    . . .which I  wi l l  hand to my supervisor to take 

and table i t  at  Exco.   I t  would be a report  about  the 20 

decision(?) of  Transnet .   And this was th is matter including 

some of  the bigger(?) matters at  Transnet ,  a lso became part  

of  the board that  said we wi l l  now have to meet wi th the 

board i tsel f .    

 But  ul t imately,  that  matter was set t led because the 
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p la int i ff  wi thdrew the case on the day of  t r ia l  at  the high 

court  here in Johannesburg because we total ly,  total ly  

decided that  we are not  go ing to pay i t .  

CHAIRPERSON :    Oh,  did you say that  th is was a case 

where the plaint i ff  was supposed to have del ivered some 

goods to Transnet? 

ADV MAPOMA :    Ja,  indeed Chai r.  

CHAIRPERSON :    Ja,  and he al leged or i t  a l leged that  I  had 

del ivered the goods.  

ADV MAPOMA :    Yes.  10 

CHAIRPERSON :    But  your  invest igat ions at  Transnet 

revealed that  no such goods had been del ivered.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    And he was cla iming payments for those 

goods.  

ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    And you would defend the matter.  

ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    And then there was a let ter f rom the 

president  . . . [ intervenes]   20 

ADV MAPOMA :    Ja.  

CHAIRPERSON :    . . .asking why you were not  set t l ing the 

matter.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Despi te that  let ter,  you did not  set t le the 
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matter.  

ADV MAPOMA :    No.  

CHAIRPERSON :    You cont inued to f ight  i t .  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Then u l t imately  the plaint i ff  wi thdrew the 

claim.  

ADV MAPOMA :    Yes,  on the morning of  the t r ia l .  

CHAIRPERSON :    Yes.   Without  Transnet paying anything.  

ADV MAPOMA :    Without  Transnet paying anything.  

CHAIRPERSON :    Yes,  okay al r ight .  10 

ADV MYBURGH SC :    Thank you,  Chairperson.   I t  is 

. . . [ intervenes]   

CHAIRPERSON :    I  see we are at  seventeen past  eleven.   

Let  us take the short  tea-break.   We wi l l  resume at  twenty-

f ive to twelve.    

ADV MYBURGH SC :    Thank you,  Chairperson.    

CHAIRPERSON :    We adjourn.  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

CHAIRPERSON:    Okay,  le t  us  con t inue.   20 

ADV MYBURGH SC:    Mr  Cha i rpe rson,  I  have been asked  

by  the  secre ta r ia t  to  b r ing  to  your  a t ten t ion  a  le t te r.   I  do  

no t  know i f  you have been g i ven a  copy,  f rom NPM 

At to rneys represent ing  Aba loz i .  

CHAIRPERSON:    Oh,  okay,  I  have  not  seen i t .  
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ADV MYBURGH SC:    Perhaps i f  I  cou ld  hand i t  up? 

CHAIRPERSON:    Yes,  okay.  

ADV MYBURGH SC:    Mr  Cha i rpe rson in  summary i t  seems 

tha t  what  has happened he re  is  tha t  a  3 (e )  was served on  

Aba loz i .   You w i l l  remember  they were  prev ious ly  GNS and  

they were  prov ided w i th  a  3 (3)  i n  re la t ion  to  Mr  Todd ’s  

a f f idav i t  dea l ing  GNS.   They wr i te  to  you e f fec t i ve l y  say ing  

tha t  what  Mr  Todd says in  h is  a f f idav i t  i s  p r iv i leged,  they  

say i t  i s  unusefu l .   A t  paragraph  3 ,  tha t  i s  s imp ly  i s  h i s  

op in ion ,  i t  i s  a  lega l  memorandum and they,  i t  appears ,  10 

want  a  ru l ing  f rom you tha t  they –  the  a f f idav i t  must  e i ther  

be  knocked out  o r  tha t  they do  not  have to  respond to  i t .   I  

do  no t  th ink  th is  i s  someth ing  tha t  needs to  be  dea l t  w i th  

now,  sub jec t  to  your  v iew.  

CHAIRPERSON:    Ja ,  i f  they  wan t  to  come and move any 

app l i ca t ion  they shou ld  do  so .   Ja .  

ADV MYBURGH SC:    As  you p lease,  Cha i rperson .   Before  

the  tea  ad journment  you had dea l t  w i th  your  in te rac t ion  

w i th  Mr  Mah langu .   I  jus t  want  to  go  back and ask you,  d id  

you know Mr  Mah langu?  20 

MR MAPOMA:    Yes,  I  know h im.  

ADV MYBURGH SC:    And how do  you know h im? 

MR MAPOMA:    Wel l ,  Mr  Mah langu had been a  pa r tner  a t  a  

f i rm o f  a t to rneys  ca l led  [ ind is t inc t ]  02 .35  Mah langu ,  m ight  

no t  be  naming i t  cor rec t l y  bu t  they were  a  member  o f  the  
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Transnet  lega l  pane l .   Subsequent l y  they merged –  aga in ,  I  

do  no t  know whether  I  am us ing  the  r igh t  word ,  w i th  

Edward  Nathan  Sonnenbergs and he was d i rec to r  a t  

Edward  Nathan Sonnenbergs.   So he wou ld  v i s i t  me a t  

t imes regard ing  l ega l  work  tha t  h is  f i rm o f  a t to rneys were  

engaged in  w i th  Transnet .  

ADV MYBURGH SC:    And d id  –  Mr  Mah langu,  does he ha i l  

f rom the  Eastern  Cape?  

MR MAPOMA:    Not  to  my knowledge but  I  know tha t  he  

was f r iends w i th  somebody I  knew f rom the  Eastern  Cape 10 

or  h is  fami ly  I  knew.  

ADV MYBURGH SC:    Now you have to ld  the  Cha i rpe rson 

about  your  d iscuss ions w i th  Mr  Mah langu and what  you  

sa id  to  h im the  las t  t ime tha t  he  phoned you.  

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    D id  you repor t  on  tha t  d iscuss ion  

tha t  you had w i th  Mr  Mah langu to  anybody?  

MR MAPOMA:    Yes,  I  d id .  

ADV MYBURGH SC:    To  whom d id  you repor t?  

MR MAPOMA:    I  in fo rmed Mr  Mkhwanaz i  o f  the  20 

conversa t ion  the  fo l low ing morn ing  and the  reason fo r  tha t  

was I  was wor r i ed  tha t  Mr  Mah langu might  repor t  our  

conversa t ion  to  h is  m in is te r  and the  m in is te r  m ight  ca l l  Mr  

Mah langu –  I  mean Mr  Mkhwanaz i  to  compla in  tha t  I  had  

not  spoken –  know we l l  w i th  Mr  Mhlanga,  someth ing  l i ke  
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tha t .   So I  thought  tha t  I  shou ld  warn  Mr  Mkhwanaz i  tha t  

th is  conversa t ion  be tween me and Mahlangu and  th is  i s  

how I  responded to  h im.  

ADV MYBURGH SC:    And you d id  tha t?  

MR MAPOMA:    I  d id  tha t .  

ADV MYBURGH SC:    A l r igh t .   Then i f  we go back to  your  

a f f idav i t  a t  page 12 …[ in tervenes]  

CHAIRPERSON:    I  am sor ry,  when you d id  tha t  what  was  

Mr  Mkhwanaz i ’s  react ion  to  tha t  repor t  by  you?  

MR MAPOMA:    No,  he  rea l l y  d id  no t  do  anyth ing ,  there  10 

was noth ing  to  be  done,  I  th ink  jus t  took no te  o f  

…[ in te rvenes]  

CHAIRPERSON:    Oh,  you jus t  wanted h im not  to  be 

surpr i sed?  

MR MAPOMA:    I  jus t  wanted h im to  be  aware .  

CHAIRPERSON:    I f  he  go t  a  ca l l .  

MR MAPOMA:    I f  he  go t  a  ca l l  about  my conversa t ion .  

CHAIRPERSON:    Okay.  

MR MAPOMA:    There  was tha t  conversa t ion  tha t  had 

happened.  20 

CHAIRPERSON:    Okay,  a l r igh t .  

ADV MYBURGH SC:    Thank you.   I f  you  go back to  your  

a f f idav i t  a t  page  12 you d iscuss ion  a t  paragraph  28 and  

then a t  paragraph 29 you dea l  w i th  the  se t t lement  

agreement ,  we have dea l t  w i th  tha t .   And jus t  a  few th ings  
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to  f in ish  o f f  th is  a f f idav i t ,  we come to  the  second one.    

 You have a l ready  to ld  the  Cha i rperson,  Mr  Mapoma,  

about  a  le t te r  tha t  you rece ived f rom Ms de Lange.      

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    D id  you ever  b r i ng  tha t  le t te r  to  the  

a t ten t ion  o f  anyone w i th in  Transne t?   

MR MAPOMA:    Yes,  I  showed  i t  to  my co l leagues,  I  

showed i t  to  Ms  S tephen,  who was my superv isor  a t  the  

t ime,  and asked he r,  you know,  to  in te rvene on my  beha l f  

and ta l k  to  Mr  Gama about  th is  because the  le t te r  was very  10 

–  i t  was in  very  unsavoury  te rms and in  my v iew i t  was  

tan tamount  to  me be ing  insu l ted  by  one o f  the  execut ives  

because a  le t te r  f rom h is  a t to rneys,  in  my mind,  i t  i s  a  

le t te r  f rom h im so  I  showed i t  to  Ms S tephen a t  the  t ime  

and I  asked her  to  in te rvene because i t  i s  wr i t ten ,  shou ld  

no t  be  dea l i ng  l i ke  th is  w i th  me and/or  anybody e lse .   I  

thought  i t  was ve ry  wrong.  

CHAIRPERSON:    So  you a re  say ing  the  le t te r  was f rom 

Langa A t to rneys.  

MR MAPOMA:    Yes.  20 

CHAIRPERSON:    Who were  Mr  Gama’s  a t to rneys?  

MR MAPOMA:    Yes.  

CHAIRPERSON:    Bu t  because they rep resented Mr  Gama 

you took what  they were  say ing  as  coming f rom Mr  Gama.  

MR MAPOMA:    Yes.  
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CHAIRPERSON:    And you repor ted  i t  to  your  sen io r.  

MR MAPOMA:    Yes.  

CHAIRPERSON:    So  tha t  he  cou ld  –  she cou ld  take  i t  up  

w i th  Mr  Gama.  

MR MAPOMA:    Yes.  

CHAIRPERSON:    Oh,  okay.  

ADV MYBURGH SC:      And a t  th is  t ime had Mr  Gama been  

re ins ta ted?  

MR MAPOMA:    Yes,  Mr  Gama was back a t  work  a t  the 

t ime.  10 

ADV MYBURGH SC:    And what  was the  react ion  o f  Ms  

S tephens?  

MR MAPOMA:    She laughed a t  me .  

CHAIRPERSON:    She?  

MR MAPOMA:    She laughed.  

CHAIRPERSON:    She laughed.   D id  she read the  le t te r?  

MR MAPOMA:    Yes,  she d id ,  Cha i r.  

CHAIRPERSON:    And you sa id  the  le t te r  was qu i te  

insu l t ing  as  fa r  as  you were  concerned.  

MR MAPOMA:    Yes.  20 

CHAIRPERSON:    H ’m.  

ADV MYBURGH SC:    Thank you.   Mr  Mapoma,  was  there  a  

t ime where  o the r  employees o f  Transnet  spoke to  you 

about  Mr  Gama’s  costs?  

MR MAPOMA:    Yes.  
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CHAIRPERSON:    I  am sor ry  aga in ,  Mr  Myburgh,  maybe 

jus t  to  conc lude.   Ms S tephens laughed a f te r  read ing  the  

le t te r  and tha t  was the  end o f  her  invo lvement  on  the  issue  

or  was there  some d iscuss ion  tha t  fo l lowed between the  

two o f  you a f te r  she had laughed? 

MR MAPOMA:    Noth ing ,  Cha i r.  

CHAIRPERSON:    What  was your  unders tand ing  o f  her  

react ion?  

MR MAPOMA:    She d id  no t  see the  s ign i f i cance o f  i t .  

CHAIRPERSON:    She d id  no t  see the  se r iousness o f  the 10 

issue?  

MR MAPOMA:    Ja .  

CHAIRPERSON:    Okay and you le f t  i t  a t  tha t?  

MR MAPOMA:    I  le f t  i t  a t  tha t .  

CHAIRPERSON:    Okay,  a l r igh t .   Mr  Myburgh?  

ADV MYBURGH SC:    Thank you,  Cha i r.   I  had asked you  

whethe r  there  were  o ther  employees o f  Transne t  who 

approached you in  re la t ion  to  Mr  Gama’s  costs .  

MR MAPOMA:    Yes,  I  was approached as  we l l  a t  d i f fe ren t  

t imes by  Ms [ ind i s t inc t ]  08 .03  Seke la(?)  and Mr  [ ind is t inc t ]  20 

08 .08 a t  d i f fe ren t  t imes who came to  my o f f i ce  and 

d iscussed th i s  i ssue o f  Mr  Gama’s  lega l  fees tha t  I  was 

re fus ing  to  pay and I  a lso  exp la ined to  them the  t imes they 

were  the re  my reason ing  by  the  t ime.   So they d id  come to  

my o f f i ce  to  ask  about  th is .  



14 OCTOBER 2020 – DAY 283 
 

Page 66 of 209 
 

CHAIRPERSON:    What  was your  unders tand ing  o f  why 

they –  where  they came in to  the  mat te rs  o f  Mr  Gama’s  

costs?    

MR MAPOMA:    Cha i r,  they  were  co l leagues.  

CHAIRPERSON:    In  lega l  language what  was the i r  l ocus 

s tand i  on the  mat te r?  

MR MAPOMA:    They had no l ocus s tand i  in  lega l  language 

but  we were  co l leagues,  we got  on  very  we l l  together  and I  

–  a t  the  t ime I  took no  o f fence by  them coming to  enqu i re .   

I  jus t  exp la ined to  them …[ in tervenes]  10 

CHAIRPERSON:    And tha t  i s  how i t  ended.  

MR MAPOMA:    And then tha t  i s  how i t  ended.  

CHAIRPERSON:    Okay,  a l r igh t .  

MR MAPOMA:    Ja .  

CHAIRPERSON:    Yes,  Mr  Myburgh?  

ADV MYBURGH SC:    Thank you and then the  las t  two 

paragraphs o f  your  a f f idav i t  you say tha t :  

“Mr  Mole fe  was then appo in ted  as  the  CEO.   He  

never  asked me about  lega l  fees o f  Mr  Gama. ”  

MR MAPOMA:    Yes.   Yes,  Mr  Mo le fe  then came in  and he 20 

never  in te rac ted  w i th  me on th is  except  when there  was a  

query  f rom the  min is t ry,  Pub l ic  Enterp r ise  m in is t ry  about  

Mr  Gama’s  fees.   And he wro te  a  no te  on  a  memo pad tha t  

I  must  d ra f t  a  response fo r  h im to  the  m in i s t ry,  wh ich  I  d id .  

ADV MYBURGH SC:    And then perhaps I  can jus t  ask  you  
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two quest ions,  were  you –  and you might  have a l ready  

dea l t  w i th  th is ,  were  you invo lved yourse l f  in  negot ia t ing  

the  se t t lement  ag reement  w i th  Mr  Gama?  

MR MAPOMA:      No.   I  have never  met  Mr  Gama,  I  have  

never  i n te rac ted  w i th  h im a t  a l l .   I f  I  wou ld  meet  in  the  l i f t  

perhaps,  i t  wou ld  be  g reet ing  bu t  I  abso lu te l y  had no  

in te rac t ions w i th  h im a t  a l l .  

ADV MYBURGH SC:    I  want  now,  Mr  Mapoma to  t ake  you  

p lease to  your  second a f f idav i t .   That  you f ind  a t  page 23  

and fu r the r.  10 

CHAIRPERSON:    Be fore  tha t ,  Mr  Myburgh.   I  know tha t  

you have sa id  tha t  you had no  par t  in  negot ia t ing  the  

se t t lement  agreement .   

MR MAPOMA:    Yes.  

CHAIRPERSON:    Ja  bu t  you were  –  you he ld  a  sen ior  

pos i t ion  in  the  lega l  depar tment  o f  Transnet  and Transnet  –  

par t  o f  your  job  was to  g ive  lega l  adv ice  to  Transnet ,  i s  

tha t  r igh t?  

MR MAPOMA:    Yes.  

CHAIRPERSON:    Yes.   Now when you d id  see the  20 

se t t lement  agreement  and you saw i t s  te rms you obv ious ly  

saw tha t  one o f  the  te rms was tha t  Mr  Gama I  th ink  was 

be ing  g iven a  f ina l  wr i t ten  warn ing  wh ich  wou ld  be  – wh ich  

was va l id  fo r  s ix  months  bu t  re t rospect ive ly.   A se t t lement  

agreement  was be ing  conc luded on the  23  February  2011,  
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tha t  warn ing  was  sa id  to  have commenced on the  29  June,  

i s  tha t  r igh t?  

MR MAPOMA:    Yes.  

CHAIRPERSON:    2010.  

MR MAPOMA:    Yes.  

CHAIRPERSON:    And there fo re  wou ld  have exp i red  on  the  

29  or  28  December  2010.  

MR MAPOMA:    Yes.  

CHAIRPERSON:    D id  you have an unders tand ing  o f  what  

tha t  par t  o f  the  se t t lement  agreement  meant  a t  a  p rac t ica l  10 

leve l?   A re  you  ab le  to  say someth ing ,  be ing  a  lega l  

adv iser  to  Transnet  knowing tha t  you were  no t  asked fo r  

your  op in ion  bu t  see ing  tha t ,  d id  you take  a  v iew about  

what  i t  meant  to  have tha t  k ind  o f  c lause in  the  se t t lement  

agreement?  

MR MAPOMA:     One o f  the  te rms  [ ind is t inc t ]  12 .44  i t  was 

[ ind is t inc t ]  12 .49  tha t  Mr  Gama cou ld  come back to  work  

immedia te ly.  

CHAIRPERSON:    Yes.   But  to  the  ex ten t  tha t  the 

se t t lement  ag reement  sa id  the  warn ing  wou ld  have been 20 

va l id  fo r  s ix  mon ths  d id  i t  no t  mean tha t  by  the  t ime the  

se t t lement  agreement  was s igned  there  was no warn ing  

anymore?  

MR MAPOMA:    I  wou ld  mean tha t  the  sanct ion  had been 

served,  as  i t  were .  
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CHAIRPERSON:    Yes,  yes .  

MR MAPOMA:    And the  …[ in te rvenes]  

CHAIRPERSON:    Even befo re  the  se t t lement .  

MR MAPOMA:    Even befo re  the  se t t lement .  

CHAIRPERSON:    Yes.  

MR MAPOMA:    Because a t  the  barga in ing  counc i l ,  as  I  

unders tood th is  th ing  a t  the  t ime,  tha t  Mr  Gama was 

compla in ing  about  the  ac tua l  f ind ing  o f  gu i l t ,  he  was  

compla in ing  abou t  the  sanct ion  i t se l f .   So i f  now the  f ind ing  

o f  gu i l t  s tands and then the  sanc t ion  has been made the  10 

way i t  was,  i t  means tha t  the  mat te r  was f ina l i sed and he 

cou ld  come back to  work .  

CHAIRPERSON:    Yes.  

MR MAPOMA:    Wi thout  the  mat te r  go ing  to  the  barga in ing  

counc i l  fo r  i t  to  de termine the  sanct ion  tha t  he  had been 

g iven.  

CHAIRPERSON:    Yes.  

MR MAPOMA:    So Transnet  took i t  upon i t se l f  to  dec ide  on  

the  sanct ion ,  as  i t  were .  

CHAIRPERSON:    H ’m.  20 

MR MAPOMA:    Because the  sanc t ion  had been dec ided by  

whereby [ ind is t inc t ]  14 .12  was cha i r ing  the  d isc ip l inary  

hear ing ,  so  they sought  to  v iew [ ind is t inc t ]  14 .19  I  suppose 

w i thout  i t  go ing  to  any fo rm o f  fo rmal  lega l  p rocess  l i ke  the 

barga in ing  counc i l ,  th rough tha t .   So th is  i s  what  they had 
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dec ided to  do .  

CHAIRPERSON:    A t  a  p rac t ica l  leve l  d id  i t  mean tha t  there  

was any r i sk  to  Mr  Gama in  any way o f  th is  warn ing  be ing  

taken in to  account  i f  there  was  -  he  commi t ted  another  

m isconduct  a f te r  he  came back o r  fa r  as  you know? 

MR MAPOMA:    As  I  am s i t t ing  here ,  Cha i r,  there  wou ld  

have been no r i sk .  

CHAIRPERSON:    There  wou ld  have been no r i sk .  

MR MAPOMA:    Yes.  

CHAIRPERSON:    Yes.   Had there  been any se t t lements  10 

before  in  re la t ion  to  d ismissa l  d isputes  a t  Transne t  wh ich  

had been se t t led  on  a  bas i s  where  a  warn ing  was g iven but  

i t  had lapsed before  a  se t t lement  happened? 

MR MAPOMA:    Not  to  my knowledge.  

CHAIRPERSON:    Not  to  your  knowledge?  

MR MAPOMA:    Yes because mat te rs  l i ke  th is ,  d i smissa ls ,  

d isc ip l ina ry  hear ings and so  on  were  main ly  dea l t  w i th  by  

HR.  

CHAIRPERSON:    Yes.  

MR MAPOMA:    Were  no t  th rough  lega l .  20 

CHAIRPERSON:    Yes,  okay.   Okay.  

MR MAPOMA:    So  there  w i l l  be  ones who w i l l  be  be t te r  

pos i t ioned to  answer  tha t  quest ion .  

CHAIRPERSON:    Yes,  okay,  okay.  

MR MAPOMA:    Yes.  
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CHAIRPERSON:    And you do not  know whether  they were  

invo l ved in  adv is ing  on  th is?  

MR MAPOMA:    I  do  no t  know.  

CHAIRPERSON:    Okay,  a l r igh t .   Okay,  thank you.  

ADV MYBURGH SC:    Thank  you,  Cha i rperson.   Mr  

Mapoma,  a t  paragraph 4  o f  your  second a f f idav i t  a t  page  

24 you make re ference to  the  fac t  tha t  you had then  

rece ived two a f f idav i t s  f rom the  Commiss ion .  

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    One f rom Ms Mohlab i  the  Group 10 

company sec re ta ry  o f  Transnet  and the  o ther  f rom Mr  

Mh langu.   

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    And you have been asked to  

comment  on  them.  

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    I  jus t  want  to  ident i f y  those  

a f f idav i t s  because I  am go ing  to  c ross- re fe r  you to  them in  

your  ev idence.   I f  you  cou ld  p lease go to  –  keep tha t  

bund le  open where  i t  i s ,  now tu rn  to  bund le  1 .    You shou ld  20 

have f lags  there ,  s t i cke rs .   Cou ld  you tu rn  p lease  to  f lag  

number  2?   There  you f ind  an  a f f idav i t  o f  Ms Mafabe(?)  

MR MAPOMA:     Yes, .  I  see  tha t .  

ADV MYBURGH SC:    That  dea ls  w i th  lega l  fees and there  

is  a  who le  ser ies  o f  annexures wh ich  we w i l l  come to  in  a 
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moment .   I s  tha t  the  a f f idav i t  tha t  you rece ived? 

MR MAPOMA:    Yes,  tha t  i s  the  af f idav i t  I  am re fer r ing  to  

tha t  I  rece ived.    

ADV MYBURGH SC:    And then the  a f f idav i t  o f  Mr  

Mah langu,  cou ld  I  ask  you -  you have the  s t i ckers  as  me –  

to  tu rn  to  f lag  4 .   4  And 5  are  togethe r.  

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    A re  you the re?  

MR MAPOMA:      Yes I  am.  

ADV MYBURGH SC:    I t  i s  the  a f f idav i t  o f  Mr  Mah langu a t  10 

page 169 and i f  you tu rn  fo rward  to  page 172 you see tha t  

he  addresses the  a l legat ions tha t  you had made  aga ins t  

h im.     

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    I s  th is  the  o ther  a f f idav i t  tha t  you 

rece ived?  

MR MAPOMA:     Yes i t  i s .  

ADV MYBURGH SC:    A l r igh t .   Now i f  we go back  to  your  

second,  d id  these a f f idav i t s  he lp  you in  work ing  ou t  the  

sequence o f  even ts  a t  a l l?   20 

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    And how d id  they ass is t  you  in  tha t  

regard?  

MR MAPOMA:     Wel l ,  f i rs t l y,  they  wou ld  have he lped me – 

we l l ,  they  he lped  me in  re la t ion  as  to  when Mr  Mah langu  
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wou ld  have ca l l ed  me.   And second ly,  as  to  the  payments  

made fo r  the  lega l  cos ts  tha t  were  re fer red  to  on  the  

se t t lement  agreement  and la te r  on  I  a lso  remembered tha t  

la te r  on  i t  was a lso  on  the  op in ion  tha t  was sought  in  

re la t ion  to  the  bonuses as  we l l  tha t  a re  re fer red  to  in  the  

a f f idav i t .   But ,  I  do  no t  th ink  they re fer red  them in  the  

a f f idav i t ,  I  am not  sure .      

ADV MYBURGH SC:    What  d id  you conc lude then as  to  

when d id  Mr  Mah langu phone you?  

MR MAPOMA:    I t  w i l l  have been before  the  se t t lement  10 

agreement .   

ADV MYBURGH SC:    And the  demand f rom Langa  

A t to rneys?  

MR MAPOMA:      I t  wou ld  have been a f te r  se t t lement  

agreement .  

ADV MYBURGH SC:    Then you say a t  pa ragraph 6  tha t :  

“The in fo rmat ion  sought ,  p resumably  f rom the  

Commiss ion ,  re la tes  to  the  unsuccessfu l  H igh  Cour t  

app l i ca t ion  by  Gama and costs  re la t ing  to  h is  un fa i r  

d ismissa l  d ispute . ”  20 

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    Now a t  paragraph 7  and th i s  i s  tex t  

tha t  you have a l ready g iven or  ev idence tha t  you have  

a l ready g iven.   I  jus t  want  to  take  you fo r  the  purposes o f  

the  record  to  t ha t  judgment .   You ment ion  here  tha t  Mr  
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Gama has sued a l l  the  board  members  o f  Transnet  and  

there  had been a  de fend ing  o f  tha t  ac t ion  by  d i f fe ren t  lega l  

f i rms.   Can I  jus t  take  you p lease  to  bund le  2?    A re  you  

there?  

MR MAPOMA:      Yes,  I  am there .  

ADV MYBURGH SC:    And cou ld  I  ask  you to  tu rn  to  page 

142?  

MR MAPOMA:    Yes,  I  am there .  

ADV MYBURGH SC:    So  as  an  advocate  you  w i l l  be  

fami l ia r  w i th  th is ,  th is  i s  a  judgment  ex t rac ted  f rom SAFLI I .  10 

MR MAPOMA:      Yes.  

ADV MYBURGH SC:    And i t  i s  in  the  mat te r  o f  Gama v  

Transnet  da ted  the  7  October  2009 .   Do you see tha t?  

MR MAPOMA:    Yes,  I  see tha t .  

ADV MYBURGH SC:    Now I  wou ld  l i ke  you p lease  to go  to  

the  end o f  the  judgment  wh ich  you f ind  a t  page 162.   A t  the 

foo t  o f  the  page ,  paragraph 121  the  order  made  by  the 

cour t  i s :  

“The app l i ca t ion  is  d ismissed w i th  costs  inc lud ing  

the  costs  o f  the  1 s t  to  3 r d  respondents  and the  4 t h  to  20 

13 t h  respondents  exc lud ing  the  10 t h  and 11 t h  

respondents .   Such costs  to  inc lude the  costs  o f  two 

counse l . ”  

MR MAPOMA:     Yes,  I  see tha t .    

ADV MYBURGH SC:    And then over  the  page a t  163 i t  
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re f lec t s  there  tha t  the  1s t  to  3 r d  responden t  was 

rep resented by  Bowman Gi l f i l l an  A t to rneys,  cor rec t?  

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    And tha t  the  4 t h  to  9 t h  and the  12 t h  to  

13 t h  were  represented by  Eversheds A t to rneys.  

MR MAPOMA:      Yes.  

ADV MYBURGH SC:    Some fam i l ia r  advocates  i nvo lved 

too .  

MR MAPOMA:    Yes.  

ADV MYBURGH SC:    Now a t  paragraphs 8  and 9  o f  your  10 

second a f f idav i t ,  th is  i s  ev idence tha t  you have  a l ready 

g iven,  you have exp la ined to  the  Cha i rperson tha t  wh i le  Mr  

Gama was supposed to  pay the  costs  o f  Transnet  and the  

board  members ,  Transnet  ag reed to  reve rse  tha t  and pay  

75% of  h is  cos ts .   

MR MAPOMA:     Yes.   

ADV MYBURGH SC:    And what  was your  v iew o f  tha t?   I  

th ink  you have a l ready expressed i t  bu t  then you dea l  w i th  

i t  in  paragraph 9 .  

MR MAPOMA:    Th is  was an usua l  –  th is  was s t range,  to  20 

say the  least  and  I  found  no  ra t iona l i t y  fo r  th is ,  Cha i r.   I  

s t rugg led  w i th  i t ,  I  cou ld  no t  f ind  the  lega l  bas is  fo r  i t  and 

because there  was an ins t ruc t ion  tha t  la te r  came verba l l y  

aga in  tha t  the  money must  be  pa id  f rom Group Lega l .   I  

then took a  pa r t i cu la r  in te res t  as  to  how one was go ing  to  
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account  to  aud i to rs  fo r  th i s  and I  was re luc tan t  to  pay i t  bu t  

the  ins t ruc t ion  came tha t  Transnet  must  pay the  money.  

 And th is  came a f te r  Mr  Langa was s t rugg l ing  to  

p rov ide  documents  wh ich  are  re fe r red  in  paragraph 2 .6  o f  

the  se t t lement  agreement  wh ich  wou ld  have jus t i f ied  

Transnet  pay ing  the  money.   So these documents  were  no t  

fo r thcoming except  the  55  page b i l l  o f  cos ts  wh ich  I  had 

re jec ted .  

 So a f te r  a  lo t  o f  to - ing  and f ro - ing ,  cor respondence,  

emai ls ,  te lephones and so  on ,  then a  dec is ion  was taken 10 

somewhere  and then to  me tha t  Transnet  ins tead o f  i t  

ask ing  fo r  Mr  Langa to  b r ing  proof  o f  the  costs  tha t  he  had  

incu r red ,  Transne t  must  then pay 75% of  the  taxed costs  o f  

i t s  own a t to rneys .   In  o ther  words,  Transnet  had deemed to  

costs  tha t  i t  incur red  as  costs  tha t  were  l iab i l i t y  to  Mr  

Langa tha t  they w i l l  have to  pay,  so  they must  jus t  pay i t  

in ,  tha t  money.   Th is  i s  very  d i f f i cu l t  to  exp la in .  

 And then a f te r  I  rece ived tha t  ins t ruc t ion ,  be ing  

uncomfo r tab le  w i th  i t ,  I  went  to  see Mr  S ingh,  who was the  

CFO at  the  t ime.  20 

CHAIRPERSON:    I s  tha t  Mr  Ano j  S ingh?  

MR MAPOMA:     That  i s  Mr  Ano j  S ingh,  yes .   So  tha t  he  

can g ive  me the  go-ahead to  pay th is  money in  the  manner  

tha t  I  exp la in  and he ag reed tha t  I  shou ld  pay and then I  

made a  no te  on  the  b i l l s  by  my own handwr i t ing  a t  the  t ime 
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and ins t ruc ted  my  o f f i ce  to  pay the  money.  

CHAIRPERSON:    So  in  te rms o f  the  se t t lement  agreement  

be tween Transne t  and Mr  Gama,  Transnet  had under taken  

to  pay  -  to  pay,  to  make a  cont r ibu t ion… 

MR MAPOMA:     Ja .  

CHAIRPERSON:    …of  75% of  Mr  Gama’s  taxed lega l  

cos ts .  

MR MAPOMA:     Yes.  

CHAIRPERSON:    In  respect  o f  h is  unsuccessfu l  H igh  

Cour t  app l i ca t ion .  10 

MR MAPOMA:     Yes.  

CHAIRPERSON:    And anothe r  cont r ibu t ion  o f  75% of  Mr  

Gama’s  taxed lega l  cos ts  in  re la t ion  to  the  un fa i r  d ismissa l  

d ispute  tha t  he  had re fer red  to  the  Transnet  Barga in ing  

Counc i l .  

MR MAPOMA:     Yes.  

CHAIRPERSON:    That  i s  what  the  se t t lement  ag reement  

sa id  about  cos ts .  

MR MAPOMA:     Yes.  

CHAIRPERSON:    Now a re  you say ing  tha t  Mr  Gama’s  20 

a t to rneys fa i led  to  p rov ide  suppor t ing  documents  in  o rder  

fo r  Transnet  to  pay i t s  cont r ibu t ion  to  Mr  Gama’s  lega l  

cos ts  in  regards to  the  two mat te rs  in  accordance w i th  the  

se t t lement  agreement?  

MR MAPOMA:     Yes.  
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CHAIRPERSON:    And because they were  s t rugg l ing  to  

fu rn ish  such suppor t ing  documents ,  somebody w i th in  

Transnet  o r  a  g roup o f  peop le  w i th in  Transnet  came up w i th  

the  idea tha t  what  you must  do  in  o rde r  to  so lve  th i s  

p rob lem o f  Mr  Gama’s  a t to rneys no t  be ing  ab le  to  fu rn ish  

suppor t ing  documents ,  what  you  must  do  i s  look  a t  the  

lega l  cos ts  tha t  Transnet  had pa id  to  i t s  own a t to rneys or  

to  i t s  own lawyers  i n  regard  to  the  two mat te rs  and 

ca l cu la te  75% thereof  and then  pay tha t  amount  to  Mr  

Gama’s  a t to rneys?  I s  tha t  what  you are  say ing?  10 

MR MAPOMA:     Jus t  a  l i t t le  b i t  o f  cor rec t ion .  

CHAIRPERSON:    Ja .  

MR MAPOMA:     On what  you are  say ing ,  Cha i r.   Transnet  

had a  cost  s  o rde r  aga ins t  Mr  Gama.  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Which  was taxed.  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Th i s  money was  supposed to  be  pa id  by  

Mr  Gama to  Transnet .  

CHAIRPERSON:    Yes,  yes .  20 

MR MAPOMA:     So  ins tead o f  h im pay ing  i t  to  Transnet ,  

the  dec i s ion  then  was tha t  75% of  tha t  cos t  tha t  was due to  

Transnet  must  then be deemed to  be  due to  Mr  Gama and 

wou ld  be  pa id  to  h im.  

CHAIRPERSON:    Oh,  okay.   So tha t  re la tes  –  tha t  i s  the 
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cos t  o rder  tha t  had been g ranted by  the  H igh  Cour t  in  

favour  o f  Transnet  aga ins t  Mr  Gama in  regard  to  the  H igh  

Cour t  app l i ca t ion? 

MR MAPOMA:     Yes.  

CHAIRPERSON:    That  cos t  o rde r  had sa id  Mr  Gama 

shou ld  pay Transnet ’s  lega l  cos ts  as  we l l  as  the  lega l  cos t  

o f  var ious d i rec to rs  o f  the  board  o f  Transnet  who had been 

c i ted .  

MR MAPOMA:     Yes.  

CHAIRPERSON:    And had opposed h is  app l i ca t ion .  10 

MR MAPOMA:     Yes.  

CHAIRPERSON:    So  Transnet  then sa id  Transnet  must  

ca l cu la te  those costs .  

MR MAPOMA:     Ja .  

CHAIRPERSON:    Which  Mr  Gama was supposed to  pay to  

h im.  

MR MAPOMA:     Yes.  

CHAIRPERSON:    And then ca lcu la te  75% thereof  and pay  

tha t  to  Mr  Gama’s  a t to rneys.  

MR MAPOMA:     Yes,  tha t  was the  [ ind is t inc t ]  29 .08 .  20 

CHAIRPERSON:    Oh,  okay.  

MR MAPOMA:     Jus t  tha t  there  were  two a t to rneys on  

Transnet ’s  s ide .  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Because the  board  members ,  they dec ided  
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to  use d i f fe ren t  se ts  o f  a t to rneys.  

CHAIRPERSON:    yes .  

MR MAPOMA:     So  there  were  two a t to rneys now aga ins t  

whom Mr  Gama had to  pay costs ,  as  i t  were .  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Ja  because he had los t  and both  a t to rneys 

fo r  the  d i f fe ren t  board  members  had cost  o rde rs  aga ins t  

h im.   So th is  i s  what  he  had to  pay.  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Yes.  10 

ADV MYBURGH SC:    Thank you ,  Mr  Mapoma,  le t  us  go  

th rough the  documents  and th is  may become c leare r.  

CHAIRPERSON:    Mr  Myburgh,  I  jus t  want  to  ment ion  th is  

because i t  i s  in  my mind.  

ADV MYBURGH SC:    Yes.  

CHAIRPERSON:    And you can see how you dea l  w i th  i t ,  

maybe tha t  you dea l  w i th  i t  la te r.   I  am wonder ing  whethe r  

the  –  what  Transnet  dec ided to  do  might  have ended up  

g iv ing  Mr  Gama more  than he shou ld  have got  i f  the  

se t t lement  agreement  i s  to  be  in te rp re ted  as  mean ing  tha t  20 

Transnet  was supposed to  pay 75% of  h is  cos t  to  h is  own  

lawyers .  

ADV MAPOMA:    Yes.  

CHAIRPERSON:    So  I  am wonder ing  whethe r  th is  wou ld  

no t  have ended up be ing  much more  than tha t .   
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ADV MYBURGH SC:    We wi l l  come to  those f igures ,  i t  

cer ta in ly  d id  because as  has been c la r i f ied  Cha i r  i t  seems 

tha t  the  b i l l s  o f  Eversheds and Bowmans were  used as  a  

proxy  rea l l y  fo r  Mr  Gama’s  costs ,  s t range as  tha t  may be,  

bu t  what  then happened is  he  was pa id  h is  cos ts  in  any 

case,  as  we w i l l  see .  

CHAIRPERSON:    Yes.  

ADV MYBURGH SC:   And o f  cou rse  he was abso lved o f  

respons ib i l i t y  o r  l iab i l i t y  o f  pay ing  our  costs  so  i t  i s  rea l l y  a  

sor t  o f  a  th ree  way issue.  10 

CHAIRPERSON:    Ja .  

ADV MYBURGH SC:    Mr  Mapoma le t  us  go  to  the  

documents ,  a t  paragraph 9  you say th ree  l ines  f rom the  

bot tom:  

“However  I  auct ioned i t  as  ins t ruc ted . ”  

I  a lso  re fe r  the  Commiss ion  to  the  handwr i t ten  no tes  da ted  

28 March I  made i t  the  t ime on two  b i l l s ,  one f rom Bowman 

Gi l f i l l an  and one  f rom Eversheds.   I  want  to  go  to  those  

handwr i t ten  no tes  and then your  ev idence might  I  th ink 

become c lea re r.   I f  you  go to  f i le  one,  bund le  one,  cou ld  I  20 

ask  you to  tu rn  p lease to  page 93.   Th is  i s  an  annexure  to  

Ms Mxlabe ’s  a f f idav i t .   There  i s  a  handwr i t ten  no te ,  i s  tha t  

the  no te  you re fe r  to?  

ADV MAPOMA:    Th is  i s  the  no te  I  am re fer r ing  to .  

ADV MYBURGH SC:    Now i f  you tu rn  to  page one  
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. . . [ in te rvenes]   

CHAIRPERSON:    A re  you ta lk ing  about  the  handwr i t ten  

annota t ions a t  page 93?  

ADV MYBURGH SC:    At  the  foo t  o f  the  page yes Cha i r.    

CHAIRPERSON:    Oh okay,  a l r igh t .  

ADV MYBURGH SC:    We are  go ing  to  come back  to  tha t  

Mr  Mapoma but  i f  you  go to  page 88 cou ld  you conf i rm tha t  

th is  i s  a  b i l l  o f  fees  and d isbursements  due to  Bowman 

Gi l f i l l an?  

ADV MAPOMA:   Yes.   10 

ADV MYBURGH SC:   A l r igh t ,  so  le t ’s  go  back to  93 ,  so  i t  

had been taxed  and a l lowed in  the  sum o f  R353 457,  

cor rec t?    

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   And what  does your  handwr i t ten  no te  

say?  

ADV MAPOMA:    My handwr i t ten  no te  reads as  fo l lows:  

“Transnet  to  pay 75% [Seventy  f i ve  percent ]  o f  the  

taxed costs  above,  tha t  i s  75% of  R353 457,36 

[Th ree hundred  and f i f t y  th ree  thousand fou r  20 

hundred and f i f ty  seven rand th i r t y  s ix  cents ] .   

Payment  has been approved as  the  a t tached memo 

[d iscussed w i th  Ano j ]  and I  s igned  i t  and there  is  a  

da te  o f  28  March 2011. ”  

ADV MYBURGH SC:    A l r igh t ,  now we wi l l  come to  tha t  
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memo in  a  moment  bu t  you made the  same anno ta t ion  i f  

you  go over  the  page to  page 94 there  i s  another  taxed b i l l  

i n  re la t ion  to  Bowman Gi l f i l l an .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   I f  you  go  to  page 96 wou ld  you  

conf i rm tha t  you made the  same annota t ion  on  tha t  

. . . [ in te rvenes]    

ADV MAPOMA:    Yes I  de f in i te ly  d id .  

ADV MYBURGH SC:    And then  those are  the  Bowman 

Gi l f i l l an  documents ,  i f  you  go to  page 112 these are  fees  10 

and d isbursements  due to  Eversheds.  

ADV MAPOMA:    Yes I  am there .  

ADV MYBURGH SC:    I f  I  cou ld  ask  you to  tu rn  fo rward  

then to  page 117 we f ind  the  same annota t ion  there ,  i s  tha t  

cor rec t?  

ADV MAPOMA:    Yes tha t  i s  co r rec t .  

ADV MYBURGH SC:    And then over  the  page ano ther  tax 

b i l l  i n  respect  o f  Eversheds and i f  you go to  page 120 we  

f ind  the  same annota t ion .  

ADV MAPOMA:    Yes tha t  i s  co r rec t .  20 

ADV MYBURGH SC:    Now you say in  a l l  o f  these 

annota t ions tha t  you had d i scussed the  mat te r  w i th  Mr  

S ingh.  

ADV MAPOMA:   Yes.    

CHAIRPERSON:    I s  there  a  par t i cu la r  reason why you  
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made these anno ta t ions what  you  wro te  a t  the  bo t tom o f  

each one o f  them.      

ADV MAPOMA:    Yes normal ly  a t to rneys ’ b i l l s  when they 

come to  my o f f i ce  I  wou ld  no t  go  to  Mr  S ingh.  

CHAIRPERSON:    Yes.  

ADV MAPOMA:   And d iscuss them.   I  w i l l  no t  even go to  

my d i rec t  superv i sor  to  d i scuss them.    

CHAIRPERSON:    Yes.  

ADV MAPOMA:   I  had author i t y  t o  make payments  when 

payments  were  due to  a t to rneys fo r  work  done,  bu t  in  th is  10 

par t i cu la r  ins tance I  was not  happy w i th  how th is  one was  

to  be  pa id  and Mr  Mkhwanaz i  has asked me to  

. . . [ ind is t inc t ]  as  I  am exp la in ing  i t  to  you.   Now ou t  o f  my 

unhapp iness I  s t rugg led  in  my mind how th is  can be 

exp la ined towards tha t ,  because when aud i to rs  come they 

w i l l  ask  me how do you exp la in  tha t ,  so  I  went  to  h im and 

sa id  to  h im I  don ’ t  reca l l  the  par t i cu la r  conversa t i on ,  the  

words,  bu t  I  wou ld  have sa id  to  h im th is  i s  what  my  

ins t ruc t ion  is  and  I  am asked to  pay th is  money.    Now f rom 

your  pos i t ion  as  CFO must  I  do  th is ,  because when the  20 

aud i to rs  come I  wanted to  have somebody who has seen  

enough,  th is  th ing  w i th  the  CFO who had agreed tha t  

payments  must  be  made in  th is  fash ion  and I  th ink  I  w i l l  

have asked or  to ld  Mr  Makonas as  we l l  tha t  I  am go ing  to  

go  and ask Mr  S ingh a round th is ,  he  wou ld  known about  i t ,  
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I  wou ld  no t  have  done i t  beh ind  h is  back,  so  I  had th is  

ins t ruc t ion  and th is  comfor t  a t  leas t  o f  knowing tha t  th is  i s  

what  the  execut ives  approved and I  made the  payment .  

CHAIRPERSON:    Okay.  

ADV MYBURGH SC:    So  you  say  in  your  annota t i ons tha t  

you had d iscussed i t  w i th  Ano j ,  Mr  S ingh and  you ’ve  

exp la ined tha t  and why you esca la ted  i t  to  h im,  bu t  you 

a lso  ta lk  o f  approva l  as  per  the  a t tached memo.   

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   And th is  i s  someth ing  tha t  you dea l  10 

w i th  a t  paragraph  10 o f  your  a f f idav i t ,  you say I  a lso  re fer  

to  the  memo I  wro te  to  Mr  S ingh dated 23 March.   Cou ld  I  

take  you p lease to  tha t  memo.   

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Bund le  one ,  same bund le  tha t  you 

are  in ,  a t  page 104.   

ADV MAPOMA:    Yes I  am there .  

ADV MYBURGH SC:    I s  tha t  the  memorandum? 

ADV MAPOMA:    That ’s  the  memorandum I  am re fer r ing  to .  

ADV MYBURGH SC:    So  i t  i s  addressed to  Mr  S ingh and 20 

f rom you dated the  23 r d  o f  March?  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Now I  want  to  take  you  to  your  

mot iva t ion ,  your  quotes ,  the  re levant  c lauses f rom the  

se t t lement  agreement  and then you dea l  w i th  the  f inanc ia l  
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imp l ica t ions.  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    And you say 75% of  the  a t tached 

invo ices have to  be  pa id  to  Gama’s  a t to rneys and then i f  

you go down the  breakdown o f  cos t  i s  as  fo l lows,  ta lk  

about  the  South  Gauteng H igh Cour t  l i t i ga t ion ,  over  the  

page tax  costs  awarded to  Eversheds A t to rneys were  X  and  

Transnet  in  te rms o f  the  se t t lement  agreement  must  pay 

75% and then you go on to  say the  tax  cost  awarded to  

Bowmans were  X  and in  te rms o f  the  se t t lement  agreement  10 

Transnet  must  pay 75%.  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    And then you say we ’ re  s t i l l  awa i t ing  

the  tax  costs  f rom Langa,  Mr  Gama’s  a t to rney.   I t  i s  

recommended tha t  when such has been obta ined payment  

o f  75% of  these costs  i s  a l so  approved.    You go on to  seek  

a  recommendat ion  tha t  based on the  mot iva t ion  o f  tha t  I  

recommend tha t  the  cont r ibu t ion  to  lega l  fees must  be  pa id  

as  per  se t t lemen t  agreement  and  you s ign  tha t  and then 

who are  the  s igna tor ies  a f te r  tha t?  20 

ADV MAPOMA:    . . . [ Ind is t inc t ]  and Ms S tephan and  

. . . [ ind is t inc t ]  S tephan,  and Mr  Br ian  Mole fe .  

ADV MYBURGH SC:    And what  –  there ’s  a  handwr i t ten  

annota t ion  the re ,  whose wr i t ing  i s  tha t?  

ADV MAPOMA:    That  i s  Mr  Mole fe ’s  handwr i t ing .  
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ADV MYBURGH SC:    And what  does i t  say?  

ADV MAPOMA:    I t  says  Mapoma I  do  no t  see the  need fo r  

a  le t te r  on  the  PFMA l i s t  and the  . . . [ ind is t inc t ]  op in ion .   I f  

you  don ’ t  want  the  document  to  leak  why do you  make  

cop ies  and a t tach  i t .  

CHAIRPERSON:    Was there  someth ing  in  the  memo where  

you were  g iv ing  a  lec ture  on  the  PFMA and r i sk  and  

Deneys Re i tz  op in ion?  

ADV MAPOMA:    The page pr io r  to  tha t  one Cha i r  where  

we had s igned,  a t  the  top  o f  the  page th is  i s  now page 105.  10 

CHAIRPERSON:    Yes?  

ADV MAPOMA:   There  is  re fe rence to  the  Pub l ic  F inance 

Management  Act .  

CHAIRPERSON:    Oh,  okay.  

MR MAPOMA:   And then be low tha t  there ’s  a  paragraph 

wr i t ten  to  an  op in ion  where  i t  i s  sa id .  

CHAIRPERSON:    Yes.  

MR MAPOMA:   And then on page 104 under  the  head ing  

“mot iva t ion”  there ’s  a  sentence tha t  says a  . . . [ ind is t inc t ]  

agreement  i s  a t tached.  20 

CHAIRPERSON:    Mmm,  okay.   Oh I  am sor ry  i s  th is  a  

memo tha t  Mr  S ingh saw or  wou ld  have seen before  g iv ing  

you the  go  ahead  to  pay?  

ADV MAPOMA:   Yes.  

CHAIRPERSON:    Okay,  a l r igh t .   
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ADV MYBURGH SC:    You a lso  re fer  to  la te r  on  in  your  

a f f idav i t  a t  parag raph 12 to  a  memorandum tha t  you wro te  

to  Mr  Mole fe ,  so  we have dea l t  w i th  the  memorandum to  Mr  

S ingh.   The memorandum to  Mr  Mole fe  cou ld  I  ask  you  

p lease aga in  in  Bund le  1  to  tu rn  to  page 142.  

ADV MAPOMA:    Jus t  be fore  we  go there  counse l  I  jus t  

want  to  b r ing  to  your  a t ten t ion  and the  Cha i r ’s  a t ten t ion  the  

da tes  on  the  memo tha t  you a re  re fer r ing  to  tha t  i s  a t  page 

106,  and the  . . . [ ind is t inc t ]  handwr i t ten  no ta t ions as  we l l  

because a l l  o f  tha t  wou ld  have come a f te r  the  approva l  tha t  10 

we rece ived in  tha t  memo i f  you look a t  the  da tes .   Then 

we can go to  the  memo tha t  you are  re fer r i ng  to .  

ADV MYBURGH SC:    Yes,  I  th ink  the  po in t  tha t  you make 

is  tha t  Mr  Mole fe  s igns on  the  28 t h  o f  March and tha t  i s  the  

same day as  your  handwr i t ten  annota t ions,  i s  tha t  what  you  

say?  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Fa i r  enough ,  so  i f  we then go  to  your  

memorandum to  Mr  Mole fe  a t  page 142 o f  Bund le  one is  

th is  the  memorandum?  20 

ADV MAPOMA:    Yes tha t  i s  the  memorandum.  

ADV MYBURGH SC:    To  Br ian  Mole fe ,  Group Ch ie f  

Execut ive  and i t  i s  cc ’d  to  Mr  Mkhwanaz i  the  Cha i rpe rson 

o f  the  Board ,  and  i t  i s  f rom you,  da ted  17 August .  

ADV MAPOMA:    Yes.  
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ADV MYBURGH SC:    What  gave r i se  to  th is  memorandum?  

What  caused you to  wr i te  i t?  

ADV MAPOMA:    Okay,  there  was a  le t te r  tha t  was 

rece ived by  Transnet  by  Mr  Mole fe ’s  o f f i ce  f rom the  

Min is t ry,  f rom the  Pub l ic ,  Min is te r  o f  Pub l ic  Enterp r ises  

regard ing  the  compla in t  tha t  Mr  Gama had la id  there  about  

ou ts tand ing  lega l  fees in  the  mat te r  o f  Transnet  so  a  le t te r  

wou ld  have been  sent  to  Mr  Mole fe  and a  response wou ld  

have been requ i red  and Mr  Mole fe  asked me to  dra f t  a  

response fo r  h im.  10 

 In  fac t  he  asked me to  exp la in  to  h im f i rs t  and then 

la te r  on  he  asked  me now to  dra f t  the  le t te r  bu t  I  f i rs t  had  

to  exp la in  to  h im what  had happened so  tha t  he  cou ld  

answer  and then  he sa id  no  I  must  d ra f t  the  answer  fo r  

h im.  

ADV MYBURGH SC:    A l r igh t  we l l  le t ’s  f i rs t  dea l  w i th  as  

you say  your  exp lanat ion .    And to  echo what  you have sa id  

to  the  Cha i rperson you see a t  page 142 paragraph 3 ,  i t  

records  the  D i rec tor  Genera l  o f  the  Depar tment  o f  Pub l ic  

Enterp r ises  sent  a  le t te r  to  the  Group Ch ie f  Execut ive  20 

dated 16 August  adv i s ing  tha t  Langa A t to rneys is  

compla in ing  e tce tera  about  the  fees.    

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Now I  want  to  –  because th ings are  

c la r i f ied  now very  c lear ly,  jus t  dea l  w i th  the  head ings how 
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were  the  f igures  ca l cu la ted .   You say a t  parag raph  6  tha t  

Mr  Gama incur red  lega l  cos ts  in  two mat te rs ,  the  f i rs t  i s  h is  

app l i ca t ion  in  the  H igh  Cour t ,  in  wh ich  Transnet  used two  

se ts  o f  a t to rneys ,  Bowman Gi l f i l lan  and Deneys Re i tz ,  i s  

tha t  cor rec t ,  Deneys Re i tz?  

ADV MAPOMA:    Yes,  I  m igh t  be  m is taken,  i t  cou ld  have 

been Eversheds,  bu t  there  were  ta lks  about  Deneys.  

ADV MYBURGH SC:    Wel l  we ’ve  seen f rom the  j udgment  

tha t  i t  was Eversheds.  

ADV MAPOMA:    So  I  agree,  the  re ference the re  shou ld  be  10 

to  Eversheds and  not  Deneys.  

ADV MYBURGH SC:    The second mat te r  in  wh ich  he  

incu r red  costs  i s  the  labour  mat te r,  in  wh ich  he  was 

charged in  a  d isc ip l inary  p rocess,  the  costs  a t  paragraph 7  

in  the  H igh  Cour t  were  granted in  Transnet ’s  favour  by  the 

Cour t ,  these costs  were  supposed to  have been pa id  by  Mr 

Gama,  on  reach ing  se t t lement  w i th  Mr  Gama Transnet  

sought  and obta ined the  tax  b i l l s  f rom these two f i rms o f  

a t to rneys and pa id  75% of  the  to ta l  cos ts .   The taxed 

amount  inc luded the  fees o f  counse l  wh ich  are  ind ica ted  as  20 

d isbursements  in  the  a t to rneys ’ b i l l s .  

 The amounts  o f  R696 000 and R319 000 were  pa id  

to  Langa A t to rneys on  28 March 2011 be ing  75% of  the  tax  

costs  incur red  by  Transnet  to  i t s  a t to rneys.  

ADV MAPOMA:    Yes.  
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ADV MYBURGH SC:   The to ta l  amount  pa id  to  Langa  

A t to rneys on  28 March was there fore  R1 016 000.   

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   I s  tha t  r igh t?   

ADV MAPOMA:    That ’s  cor rec t .  

ADV MYBURGH SC:    Then you  go on and you  say a t  

parag raph 8 :  

“Mr  Gama’s  own  a t to rneys in  bo th  the  H igh  Cour t  

app l i ca t ion  and  the  labour  mat te r  was Langa  

A t to rneys. ”  10 

And then I  th ink  you exp la ined a l ready tha t  the re  were 

concerns about  i ts  b i l l .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   I s  tha t  r igh t .   Can you then p ick  up  

p lease a t  paragraph 9 ,  what  do  you  say there?  

ADV MAPOMA:    In  parag raph 9  I  say  a f te r  a  number  o f  

meet ings f rom which  i t  becomes c lea r  tha t  the  pa r t ies  w i l l  

no t  reach agreement  Transnet  ins t ruc ted  i t s  lega l  adv i sors  

to  ins t ruc t  the  pr iva te  tax ing  master  to  tax  the  b i l l  wh ich  

was done,  and the  to ta l  amount  came to  R2 293 627,68,  20 

accord ing  to  the  tax ing  maste r.    . . . [ Ind is t inc t ]  consu l tan ts  

. . . [ ind is t inc t ]  the  b i l l  was ins t ruc ted  not  to  coopera te  w i th  

the  taxa t ion  process.    Normal ly  in  a  taxa t ion  process the  

par t ies  who rep resent  to  jus t i f y  i t s  var ious costs  i t s  c la ims 

i t  i s  en t i t led  to .   I f  the  par ty  op ts  to  be  absent  they cannot  



14 OCTOBER 2020 – DAY 283 
 

Page 92 of 209 
 

c la im . . . [ ind is t inc t ] .   Transnet  then pa id  some o f  – I  

ment ioned the  amount ,  on  9  June 2011 to  the  a t to rneys  

be ing  75% of  the  taxed costs .  

 Now these are  in  re fe rence now to  i t ’s  anothe r  

p rocess.  

ADV MYBURGH SC:     Wel l  so  Transnet  ins t ruc t  i t s  lega l  

adv isors  to  ins t ruc t  a  p r iva te  tax ing  master  to  tax  the  b i l l .   

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Th is  was done and the  amount  came 

to  as  you say R2.293mi l l ion  and then 75% of  tha t  was pa id  10 

wh ich  was R1 720 000.   

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Now d id  you ever  see the  Tax ing  

Master ’s  memorandum and the  taxed b i l l?   

ADV MAPOMA:    I  wou ld  have seen i t  a t  the  t ime.  

ADV MYBURGH SC:    Le t  me take you p lease to  Bund le  2  

and cou ld  I  ask  you to  tu rn  to  page 167.  

ADV MAPOMA:    Yes I  am there .  

ADV MYBURGH SC:    So  167 re f lec ts  a  payment  to  Langa 

A t to rneys o f  R1 720 000,  the  same f igure  you re fer  to  at  20 

parag raph 9  o f  your  memo to  Mr  Mole fe ,  cor rec t?  

ADV MAPOMA:    Yes,  yes .  

ADV MYBURGH SC:    And you w i l l  see  over  the  page a t  

168 there ’s  a  page o f  the  memorandum tha t  i s  s tamped  

Transnet  pa id /be taa l .  
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ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   We then sourced the  fu l l  

memorandum and tha t  you see a t  169 and i t  runs  a l l  the 

way th rough to  174,  do  you see tha t?   

ADV MAPOMA:    Yes I  see tha t .  

ADV MYBURGH SC:    And a t  174 the  tax  consu l tan t  comes  

to  an  amount  due  o f  R2 293 000,  i t  i s  the  same f igure  tha t  

you re fer red  to  a t  paragraph 9  o f  your  memo to  Mr  Mole fe .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   And what  the  consu l tan t  conc ludes a t  10 

19  is  when the  above f igures  are  cons idered k ind l y  bear  in  

m ind tha t  as  pe r  my ins t ruc t ions I  marked the  b i l l  as 

l ibera l l y  as  I  thought  poss ib le ,  tak ing  i n to  cons ide r ing  the  

d i f f i cu l t y  o f  the  mat te r,  the  impor tance to  c l ien t  and the  

fac t  tha t  the  ag reement  s ta ted  tha t  the  responden t  agrees 

to  pay payment  o f  fees and d i sbursements  as  be tween 

a t to rney and own c l ien t ,  do  you see tha t?   

ADV MAPOMA:    Yes I  see tha t .  

ADV MYBURGH SC:    And then a t tached to  th is  

memorandum was the  taxed b i l l  and i t  runs f rom page 175 20 

th rough to  209,  do  you see tha t?  

ADV MAPOMA:    Yes I  see tha t .  

ADV MYBURGH SC:    D id  you see  th is  a t  the  t ime? 

ADV MAPOMA:    Wel l  I  am not  su re  whether  i t  i s  the  same 

one tha t  I  saw,  the  one tha t  I  re fused to  pay the  t ime.   A t  



14 OCTOBER 2020 – DAY 283 
 

Page 94 of 209 
 

th is  pa r t i cu la r  moment  we had asked Nor ton  Rose I  th ink  to  

appo in t  a  Tax ing  Master  to  dea l  w i th  the  th ing  wh ich  I  th ink  

they d id ,  bu t  I  am not  sure  whether  I  wou ld  have seen th is ,  

bu t  i f  i t  was sent  to  my o f f i ce  I  wou ld  have seen i t .    I  w i l l  

no t  deny tha t  I  saw i t  bu t  I  can ’ t  reca l l .  

ADV MYBURGH SC:    Now i f  I  cou ld ,  I  am go ing  to  take 

you to  the  b i l l  bu t  perhaps you can go back  to  the  

memorandum.  

ADV MAPOMA:   Yes.   

ADV MYBURGH SC:   A t  paragraph 3 .8  a t  page 170 I  have  10 

not  a l lowed any t rave l l ing  fo r  the  a t to rney to  consu l ta t ions  

w i th  counse l ,  in  a  number  o f  cases they ’d  f rowned upon  

a t to rney charg ing  fo r  t rave l l ing  to  a t tend anywhere  bu t  

cour t  and on ly  to  cour t ,  when the  cour thouse i s  ou ts ide  o f  

the  area e tce tera .  

 What  I  want  to  jus t  ask  you to  comment  on  is  th i s  

tax  b i l l  o f  cos ts  i t  cer ta in l y  does i nc lude I  th ink  14  days o f  

d isc ip l ina ry  hear ing  bu t  i t  a lso  inc ludes the  cost  o f  the  

H igh  Cour t  l i t i ga t ion  doesn ’ t  i t?    

ADV MAPOMA:    Mmm.    20 

ADV MYBURGH SC:    Wel l  le t  us  s ta r t  by  look ing  a t  page 

177,  a t  39 ,  consu l ta t ion  w i th  Advocate  Kennedy SC re  the  

le t te r.   Advocate  Kennedy we know rep resented Mr  Gama 

d idn ’ t  he  in  the    H igh  Cour t  p roceed ing ,  tha t  we saw f rom 

the  judgment .  
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ADV MAPOMA:    Yes.   Oh yes I  see tha t .  

ADV MYBURGH SC:    Over  the  page a t  178,  49 ,  

consu l ta t ion  w i th  Advocate  Kennedy,  a t  179 a t  number  71  i t  

ta lks  about  a  no t ice  to  oppose the  app l i ca t ion .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    Perusa l  o f  answer ing  a f f idav i t .   Do 

you see?  

ADV MAPOMA:    Yes I  see.  

ADV MYBURGH SC:    A t  86  a t tend cour t  w i th  counse l ,  

postponement ,  t rave l l ing  t ime.  10 

ADV MAPOMA:    Mmm.  

ADV MYBURGH SC:    And so  we can go on Mr  Mapoma but  

th is  tax  b i l l  wou ld  you accept  dea ls  w i th  bo th  the  h igh  cour t  

l i t i ga t ion  and Mr  Gama’s  d i sc ip l ina ry  hear ing .  

ADV MAPOMA:    I t  seems so .  

ADV MYBURGH SC:    And in  fac t  what  you see in  the  f i rs t  

seven or  e igh t  pages o f  the  b i l l  i t  a l l  re la tes  to  the  H igh  

Cour t  app l i ca t ion ,  because le t  me take you to  page 192,  o r  

in  fac t  page 190 ,  r igh t  a t  the  bo t tom,  remember  the  h igh  

cour t  l i t i ga t ion  preceded,  as  you know the  d i sc ip l ina ry  20 

hear ing .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   A t  190 r igh t  a t  the  bo t tom there  is  

then a  charge fo r  Day 1  o f  the  d isc ip l ina ry  hear ing ,  do  you 

see tha t?  
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CHAIRPERSON:    I s  tha t  a t  page 191?  

ADV MYBURGH SC:    Sorry,  190.  

CHAIRPERSON:    One n ine  zero .  

ADV MAPOMA:    Yes I  see tha t .  

CHAIRPERSON:    Oh ja .  

ADV MYBURGH SC:    And then those are  invo l ved,  one  

can t rack  the  a t  191 the  second  day,  the  th i rd  day,  the  

four th  day,  ove r  the  page the  f i f th  day and so  i t  goes on.  

ADV MAPOMA:    Yes,  they a re  in  bo ld  yes.  

ADV MYBURGH SC:    In  bo ld  and I  th ink  i f  my memory  10 

serves me co r rec t ly  i t  goes up to  the  14 t h  day  a t  page 194.  

ADV MAPOMA:    Yes I  see tha t .  

ADV MYBURGH SC:    So  then le t  me ask you is  t h is  then 

in  summary what  happened?  F i rs t l y  Mr  Gama is  abso lved  

o f  h is  l iab i l i t y  o f  pay ing  costs  t o  two d i f fe ren t  se ts  o f  

a t to rneys,  in  the  H igh  Cour t  l i t i ga t ion .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Second ly  what  happens i s  Transnet  

pays 75% of  the  cost  tha t  he  i ncurs  fo r  tha t  l i t i ga t ion  in  the  

H igh  Cour t .   20 

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    And then on top  o f  tha t  Transnet  

pays h im 75% o f  the  cost  tha t  Transnet  and Transnet ’s  

d i rec tors  incur red  in  the  H igh  Cour t .   

ADV MAPOMA:    Yes,  I  see tha t .  
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ADV MYBURGH SC:    In  re la t ion  to  th is  payment  o f  Mr  

Gama’s  tax  costs ,  1 .7mi l l ion ,  in i t ia l l y  in  your  ev idence you  

sa id  tha t  tha t  re la ted  to  h is  d isc ip l i nary  hear ing?  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Now we know i t  re la tes  a lso  to  H igh  

Cour t .   

ADV MAPOMA:   I  see  tha t  yes .    

ADV MYBURGH SC:    Was tha t  pa id  by  m is take or  d id  you 

in tend to  pay th is?  

ADV MAPOMA:    I t  wou ld  have been a  m is take.  10 

ADV MYBURGH SC:    A m is take?  

ADV MAPOMA:    Yes,  i t  cou ld  no t  have been pa id  

in ten t iona l l y.  

CHAIRPERSON:    D id  the  m is take  re la te  to  the  d isc ip l ina ry  

hear ing  costs?  

ADV MAPOMA:    Yes because then i t  meant  there ’s  a  

dup l i ca t ion  now.  

CHAIRPERSON:    Yes.  

ADV MAPOMA:   Yes.  

CHAIRPERSON:    Wel l  why do you  say dup l i ca t ion?  20 

ADV MAPOMA:   Because the  H igh  Cour t ’s  ma t te r,  the 

costs  thereof  a re  a lso  be ing  pa id  aga in  now,  they are  a lso  

inc luded in  R1.7mi l l ion  because the  R1.7mi l l ion  ar i ses  f rom 

th is  . . . [ ind is t inc t ]   

CHAIRPERSON:    Yes.   Okay I  am not  sure  I  unders tand,  I  
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want  to  make sure  I  do .   Wel l  the re  is  the  quest ion ,  and I  

don ’ t  know whether  Mr  Myburgh was ask ing  abou t  tha t  o r  

whethe r  he  is  s t i l l  go ing  to  dea l  w i th  i t ,  i t  i s  the  quest ion  o f  

whethe r  in  te rms o f  the  se t t lement  agreement  Transnet  

under took any l iab i l i t y  in  re la t ion  to  Mr  Gama’s  costs  

re la t ing  to  the  d i sc ip l ina ry  hear ing ,  there  i s  tha t  aspect .  

ADV MAPOMA:    Yes.  

CHAIRPERSON:    Do you,  a re  you ab le  to  say what  your  

unders tand ing  was o f  whethe r  the  se t t lement  ag reement  

inc luded Mr  Gama’s  costs  re la t ing  to  the  d isc ip l inary  10 

hear ing?  

ADV MAPOMA:    Yes my unders tand ing  was  tha t  i t  

inc luded Mr  Gama’s  costs  a t  the  labour  hear ing ,  a t  the  

d isc ip l ina ry  hear ing .  

CHAIRPERSON:    Yes tha t  you r  unders tand ing .  

ADV MAPOMA:    Yes.  

CHAIRPERSON:    So  as  fa r  as  t o  the  ex ten t  tha t  the  tax  

b i l l  re la ted  to  those costs  you had no prob lem? 

ADV MAPOMA:    To  the  ex ten t  tha t  yes  I  d id  no t  have a  

prob lem.  20 

CHAIRPERSON:    Okay,  a l r igh t .  

ADV MAPOMA:   Yes,  because I  j us t  want  the  se t t lement  

agreement  sor ted .  

CHAIRPERSON:    Yes we l l  we w i l l  ta lk  about  tha t  in  due  

course ,  bu t  I  jus t  want  to  unders tand the  dup l i ca t ion  to  
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wh ich  you a re  re fer r ing?  

ADV MAPOMA:    Because the  prev ious payments  tha t  

counse l  re fe r red  to ,  where  I  had made wr i t ten  no tes  in  my  

on hand were  costs  tha t  Transnet  incur red  in  re fe rence to  

the  H igh  cour t  ma t te r.  

CHAIRPERSON:    Yes okay tha t ’s  1 .7?  

ADV MAPOMA:   Yes.  

CHAIRPERSON:    Ja .  

ADV MAPOMA:    And then Gama was pa id  tha t  money.  

CHAIRPERSON:    Yes.  10 

ADF MAPOMA:   And then la te r  on  th is  b i l l  now wh ich  

. . . [ in te rvenes]   

CHAIRPERSON:    Langa At torneys.  

ADV MAPOMA:   Coming f rom Langa At torneys.  

CHAIRPERSON:   ja.  

ADV MAPOMA:   Then i t  gets sent  to our at torneys then they 

send i t  to the Taxing Master.  

CHAIRPERSON:   Yes.  

ADV MAPOMA:   The pr ivate Taxing Master.  

CHAIRPERSON:   Yes.  20 

ADV MAPOMA:   Who then taxes i t .  

CHAIRPERSON:   Yes.  

ADV MAPOMA:   And this deal  includes both the discipl inary 

hearing and the high court  matters.  

CHAIRPERSON:   Oh okay,  okay.   So that  is where you say 
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now this is a dupl icat ion.  

ADV MAPOMA:   Yes.  

CHAIRPERSON:   But  of  course I  take i t  that  the i r  b i l l  is 

based on Mr Gama’s costs.  

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Was supposed to be based on Mr Gama’s 

costs whereas the amount that  you paid them that  you had 

al ready paid them was based on Transnet ’s own legal  costs.  

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Yes okay.   So the point  you were making to 10 

Counsel  was that  the payment of  Mr  – of  Langa At torneys bi l l  

was a mistake.  

ADV MAPOMA:   I t  should be a mistake that  may have… 

CHAIRPERSON:   Which should not  have been paid.  

ADV MAPOMA:   Should never have been paid.  

CHAIRPERSON:   Yes okay.   Mr Myburgh.   Now I  understand 

the dupl icat ion where i t  comes f rom.  

ADV MYBURGH SC:   Perhaps I  could just  p ick up on 

Chairperson’s quest ion ing.   You understood the set t lement 

agreement to provide that  Transnet  undertook to pay 75% of  20 

Mr Gama’s costs incurred dur ing the discipl inary hearing.  

ADV MAPOMA:   Yes that  was my understanding.  

ADV MYBURGH SC:   Let  me go to page 19 of  Bundle 3.   I t  is 

the set t lement  agreement at tached to your f i rst  aff idavi t .   So 

there is a reference there to tax costs.  
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CHAIRPERSON:   I  am sorry which bundle? 

ADV MYBURGH SC:   Bundle 3.  

CHAIRPERSON:   3? 

ADV MYBURGH SC:   Yes.    

CHAIRPERSON:   Okay and what page? 

ADV MYBURGH SC:   Chai rperson page 19 – 19.  

CHAIRPERSON:   19?  Okay,  yes.  

ADV MYBURGH SC:   There is reference to tax legal  costs 

incurred dur ing the high court .   Th is is at  3.5.  

ADV MAPOMA:   Yes.  10 

ADV MYBURGH SC:   Appl icat ion and in respect  of  his  unfair  

d ismissal  which i t  referred to  the Transnet  Bargaining 

Counci l .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   How do you interpret  that  to mean you 

would pay his costs of  the discipl inary inqui ry? 

ADV MAPOMA:   Because the referral  to the Bargaining 

Counci l  d id not  happen – I  mean did not… 

ADV MYBURGH SC:   No i t  d id happen.  

ADV MAPOMA:   Did not  – I  do not  know how to put  th is 20 

thing.  

ADV MYBURGH SC:   That  is what was set t led.  

ADV MAPOMA:   Yes i t  was set t led in the sense that  there 

was no according to what I  knew at  the t ime there was no 

hearing or anyth ing l ike that  they set t led i t .  
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ADV MYBURGH SC:   Yes.  

ADV MAPOMA:   I t  was set t led.  

ADV MYBURGH SC:   That  is why he should have got  bur ied 

in costs.  

ADV MAPOMA:   So our understanding at  the t ime – my 

understanding and I  th ink this was the understanding of  

Transnet at  the t ime was that  i t  re ferred to the disc ipl inary 

hearing that  led to  that  referra l .  

ADV MYBURGH SC:   But  where does i t  say that  Mr 

Mapoma?  I t  ta lks about  unfai r  d ismissal  dispute referred to  10 

the Transnet Bargaining Counci l .   And we talk ing about taxed 

costs.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   You tax costs in legal  proceeding 

r ight? 

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Have you ever heard of  tax costs in a 

discipl inary hearing? 

ADV MAPOMA:   No.  

ADV MYBURGH SC:   So how do you get  to that  20 

interpretat ion? 

ADV MAPOMA:   Because this is  why there was this problem.  

One of  the problems was this.   Because they could not  

provide or agree that  those costs in  that  d iscip l inary hearing 

must  be taxed.   Because they had to present  these 



14 OCTOBER 2020 – DAY 283 
 

Page 103 of 209 
 

documents to us to say – or  for us to go to jo int ly to  a Taxing 

Master to tax whatever costs that  they said they incurred 

there.   And this is what they were not  coming wi th – fought  

wi th.   That  the – these tax costs at  the discipl inary hear ing.  

ADV MYBURGH SC:   You do not  tax the costs of  a  

discipl inary hearing.  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   I  mean who taxes them? 

ADV MAPOMA:   Nobody.  

ADV MYBURGH SC:   Precisely.   So how do you land up 10 

paying the man for fourteen days of  a d iscip l inary hearing? 

ADV MAPOMA:   This is the inst ruct ion that  was there.  

ADV MYBURGH SC:   By who? 

ADV MAPOMA:   By the board of  Transnet.   This is what 

[00:04:19]  said to me must be done.  

ADV MYBURGH SC:   Right .  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:   Was that  your own interpretat ion or is  

that  what he told you to do? 

ADV MAPOMA:   I t  was what  he told  me to do and this  is  how 20 

I  understand the board interpreted i t .   Because when Gama’s 

at torney Mr Langa presented this th ing to me f i rst  t ime – the 

f i rst  quest ion that  one asks is i t  must  be taxed.   Al though I  

remember saying to  him Mr Gama can be dismissed for  

ignoring a board inst ruct ion.   So here is a set t lement  
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agreement now that  the board has entered into referr ing us 

to the taxat ion that  must  happen.  And do you expect  me to 

go and pay fees that  have not  been taxed anyway?  So that  

was the f i rst  bat t le that  Langa could not  jump with me.   

Because this br ings could not  be taxed so we are not  taxed 

anyway.   So a l l  our problems started f rom there but  then the 

understanding was that  the payment must  be for the cost  

that  he incurred at  the discipl inary hearing.  

ADV MYBURGH SC:   You say understanding – the 

understanding of  who? 10 

ADV MAPOMA:   The board and those who inst ructed me at  

the t ime.  

CHAIRPERSON:   When you look at  that  c lause now do you 

maintain – do you st i l l  have the same understanding or has 

your  understanding changed as to whether the set t lement  

agreement included payment by Transnet offer ing Mr Gama’s 

cost  in relat ion to the discipl inary hear ing.  

ADV MAPOMA:   Chair  that  is not  what i t  says when you at  i t  

in another t ime.  

CHAIRPERSON:   No,  no.  20 

ADV MAPOMA:   But  the point  is at  the t ime the only 

discipl inary hearing that  had happened for Mr Gama before 

the Bargaining Counci l  was the disc ipl inary … 

CHAIRPERSON:   Okay let  us take this step by step.   Okay i t  

is the relevant  c lause of  the set t lement agreement is 3.5.   
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Have you got  i t  in f ront  of  you?  Okay.   The f i rst  part  deals 

wi th the h igh court  legal  costs and the second part  deals 

wi th the unfair  d ismissal  dispute costs.  So i t  reads:  

“Transnet wi l l  make a contr ibut ion equivalent  

to 75% of  Mr Gama’s taxed legal  costs 

incurred dur ing Gama’s high court  

appl icat ion. ”    

So that  – that  we wi l l  leave that .   That  is not  what we 

are deal ing wi th now.  And then says:  

“And in respect  of  his unfair  d ismissal  10 

dispute referred to the Transnet Bargaining 

Counci l . ”  

 Now the costs relat ing to the second part  of  the 

clause do you agree they relate to an unfa ir  d ismissal  

dispute?  Do you agree that  the unfair  d ismissal  dispute to  

which they relate is one that  was referred to the Bargaining 

Counci l?   

Do you – do you accept  or  do you not  accept  that  

therefore the costs that  are contemplated there are costs 

that  would have begun around when the dismissal  dispute 20 

was referred to the Bargaining Counci l?  You accept  that? 

 Now the dispute – unfai r  d ismissal  dispute was only 

referred to the Bargaining Counci l  af ter  Mr Gama had been 

dismissed is i t  not? 

ADV MYBURGH SC:   Sorry Mr Chairman – Chairperson.  
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CHAIRPERSON:   Ja.  

ADV MYBURGH SC:   I  have been asked just  to ask Mr 

Mapoma to put  his microphone on.  

CHAIRPERSON:   Oh okay ja.   I  wonder how much we – was 

not  captured.  

ADV MYBURGH SC:   Apparent ly the answer was not  

captured.  

CHAIRPERSON:   Okay let  – I  wi l l  –  we wi l l  just  start  again.   

Okay do you accept  that  th is  clause insofar as i t  re lates to  

costs concerning the unfai r  d ismissal  dispute relates to the 10 

unfai r  d ismissal  dispute that  was referred to the Transnet  

Bargaining Counci l .  

ADV MAPOMA:   I  accept .  

CHAIRPERSON:   You accept  that .   You – do you also accept  

that  those costs could only have ar isen around when that  

dispute was referred to the Bargaining Counci l?  

ADV MAPOMA:   I  accept  that  too.  

CHAIRPERSON:   Do you also accept  that  th is unfair  

d ismissal  dispute would only have been referred to the 

Bargaining Counci l  af ter Mr Gama had been dismissed? 20 

ADV MAPOMA:   Yes I  do.  

CHAIRPERSON:   And do you accept  that  Mr Gama was 

dismissed at  the end of  June 2010? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Therefore costs relat ing to the disc ipl inary 
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hearing which happened before the actual  dismissal  

happened – before the dismissal  dispute arose could not  be 

included.   Do you also accept  that? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   You accept  that  now? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   That  should then lead to and you must te l l  

me i f  my understanding of  your evidence is wrong.   That  

should then lead us to a posi t ion where you say,  th is  

understanding is di fferent  f rom the understanding you had at  10 

the t ime.  Because at  the t ime as I  understand your evidence 

your understanding was that  the cost  that  Mr Gama had 

incurred before being dismissed in  regard to the discipl inary 

hearing were included in the set t lement agreement.  

CHAIRPERSON:   Yes Chai r.  

CHAIRPERSON:   You accept? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Okay.   Thank you.   Mr Myburgh. 

ADV MYBURGH SC:   Thank you.   I  just  want  to  ask you one 

or two quest ions around that .   How did you rat ional ise that  in 20 

your own mind?  Mr Gama was put  through a d isc ipl inary 

hearing and he was dismissed.   There was then a set t lement 

agreement where he got  a f inal  wr i t ten warning.  

ADV MAPOMA:   Hm.  

ADV MYBURGH SC:   How did you rat ional ise him being 
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re imbursed for the ent i re cost  of  h is discipl inary hear ing? 

ADV MAPOMA:   [00:10:52]  to pay Mr Gama’s costs.  

ADV MYBURGH SC:   Yes.  

ADV MAPOMA:   Which incurred – this clause not  mine.   So 

i t  was not  for me to rat ional ise or not  rat ional ise.  

ADV MYBURGH SC:   Right .    

ADV MAPOMA:   I  refused to pay Mr Gama’s costs for a 

number of  reasons.   Some of  them I  have told you.  

CHAIRPERSON:   P lease face this s ide Mr Mapoma.  

ADV MAPOMA:   Oh sorry Chai r.   My apologies.  10 

CHAIRPERSON:   Ja I  know he is asking.  

ADV MAPOMA:   Yes.  

CHAIRPERSON:   The quest ions.  

ADV MYBURGH SC:   I  ask the quest ion you answer them to 

the Chai r.  

ADV MAPOMA:   No,  no I  – my apologies – my apologies.  

CHAIRPERSON:   Ja.  

ADV MAPOMA:   I  am saying the decision to make the 

payments was not  mine for me to rat ional ise or  not  to  

rat ional ise.   I  refused to pay these costs for a number of  20 

reasons.   Some of  them which I  have set  out  in – or  before 

the Chai r  today.   And the inst ruct ion that  I  had at  the t ime 

was that  I  should pay the costs f rom the t ime of  the 

discipl inary hearing.   Because this  is what Transnet  wanted 

to do.   So I  agreed.   There is no rat ional i ty for th is.   Even at  
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the t ime I  saw no rat ional i ty for i t .   There were…here were… 

CHAIRPERSON:   That  was the inst ruct ion? 

ADV MAPOMA:   Sorry Chai r.  

CHAIRPERSON:   That  was the inst ruct ion.  

ADV MAPOMA:   That  was the instruct ion.  

CHAIRPERSON:   Hm.  

ADV MAPOMA:   I t  was known my stance on these fees was 

known by many people.  

CHAIRPERSON:   Hm.  

ADV MAPOMA:   And – but  I  ended up paying them f rom my – 10 

form my group tax fees.  

CHAIRPERSON:   Yes but  you – are you saying that  your 

understanding of  the set t lement agreement was in 

accordance with the understanding of  those who were giving 

instruct ions? 

ADV MAPOMA:   Yes Chairperson i t  was them.  

CHAIRPERSON:   Yes okay.  

ADV MAPOMA:   I  f i rst ly f i rst  refusing them to pay them from 

Group Legal .  

CHAIRPERSON:   Yes.  20 

ADV MAPOMA:   Because I  was arguing that  i t  was actual ly 

we are not  supposed to pay these costs because they have 

been deal ing wi th the discipl inary hear ing.  

CHAIRPERSON:   Yes.  

ADV MAPOMA:   Because this was going to include the 
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d iscipl inary hearing.   And I  said why – but  why must  they 

come to me?  But  my complaints and protestat ions fel l  into 

deaf  ears.   Because I  was refusing to pay this money. 

CHAIRPERSON:   Hm okay.  

ADV MYBURGH SC:   A l r ight  so we at… 

CHAIRPERSON:   Were you ever asked by the board or Mr 

Mkwanazi  or anybody as to the opinion of  whether th is – the 

set t lement agreement in terms of  the costs relat ing to the 

[00:13:23]  inc luded costs relat ing to  the discipl inary hearing?  

Were you asked for  your advice opinion whether i t  d id or you 10 

– were you asked? 

ADV MAPOMA:   Chair  I  do not  recal l .  

CHAIRPERSON:   You do not  recal l  i t?  

ADV MAPOMA:   I  do not  recal l  that .  

CHAIRPERSON:   Okay a lr ight .  

ADV MAPOMA:   [Not  audible]  

ADV MYBURGH SC:   A l r ight  we had – we were deal ing wi th 

paragraph 12 of  your  second aff idavi t  that  is  at  page 100 and 

– sorry not  100 – page 26 of  Bundle 3.   And you had deal t  

wi th the memorandum that  you sent  to Mr Molefe  I f  you go 20 

to page 144 you see you signed i t  and then he signed i t  on 

the 24 August .  

CHAIRPERSON:   That  is page 144? 

ADV MYBURGH SC:   144 yes.  

CHAIRPERSON:   Of  volume – Bundle 2? 
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ADV MYBURGH SC:   Bundle 3.  

CHAIRPERSON:   Bundle 3? 

ADV MYBURGH SC:   Yes.  

ADV MAPOMA:   Yes I  see that .  

ADV MYBURGH SC:   In fact  I  am hopelessly out  i t  is actual ly 

Bundle 1 I  beg your pardon.  

CHAIRPERSON:   Oh okay.   Okay I  got  Bundle 1.   Okay and 

the page 144? 

ADV MYBURGH SC:   Yes Chai rperson.  

CHAIRPERSON:   Okay.   Yes.  10 

ADV MYBURGH SC:   So the signatures appear at  144,  is 

that  correct? 

ADV MAPOMA:   Yes I  see that  yes.  

ADV MYBURGH SC:   I f  we go back to 139 there is some 

handwri t ten notes at  139.   Whose notes are those? 

ADV MAPOMA:   At  139 is  – the handwri t ten notes are at  

141.   I  am on my bundle.    

ADV MYBURGH SC:   141.  

ADV MAPOMA:   Yes 141.  

ADV MYBURGH SC:   Yes handwri t ten notes – whose 20 

handwri t ten notes are those? 

ADV MAPOMA:   They are di fferent  people who wrote here.   

The handwri t ten notes at  the top – the f i rst  ones is my 

handwri t ing.   The second wri t ten… 

CHAIRPERSON:   Is that  – are you referr ing to the ones that  
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have got  123? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Okay that  is your handwri t ing? 

ADV MAPOMA:   That  is my handwri t ing.  

CHAIRPERSON:   Hm.  

ADV MAPOMA:   And then that  is my handwri t ing again as to 

when I  received this.   I  would have received i t  f rom Mr 

Molefe’s off ice that  is now the f i le cover i tsel f .   And there are 

comments underneath there under the word comments.   And 

the name Sachs – that  is Mr Molefe ’s  handwri t ing.   And then 10 

the last  comments.  

CHAIRPERSON:   Was Sachs a reference to you? 

ADV MAPOMA:   Yes Sachs is reference to me.  

CHAIRPERSON:   Okay.  

ADV MAPOMA:   That  is  how I  am commonly known.  I  just  

missed my spel l ing there.   Yes and then the last  handwri t ten 

notes I  recognise that  s ignature and I  – but  I  am not  sure i t  

looks l ike this was Ms Phyl l is Di fe to’s handwri t ing.   Phyl l is 

Di feto was an execut ive in Mr Molefe’s off ice.  

CHAIRPERSON:   In whose off ice? 20 

ADV MAPOMA:   Mr Molefe ’s off ice.  

CHAIRPERSON:   Oh okay.   So the DG at  DPE who had made 

enqui r ies was Mr Matona? 

ADV MAPOMA:   Yes i t  was Mr Matona at  the t ime.  

CHAIRPERSON:   Ja okay.  
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ADV MYBURGH SC:   Did you then draf t  a response for Mr 

Molefe? 

ADV MAPOMA:   Yes I  d id.  

ADV MYBURGH SC:   Can I  ask you please to turn to page 

147.    

ADV MAPOMA:   Yes I  see that .  

ADV MYBURGH SC:   Is th is the draf t  that  you prepared? 

ADV MAPOMA:   This is a draf t  that  I  prepared but  when I  

look at  i t  now I  th ink i t  was amended and I  have got  two 

reasons why I  say so.   The actual  draf t  that  I  sent  is not  th is  10 

one.   The reason I  say i t  was amended especial ly at  

paragraph – at  page 147 at  the bot tom there is a reference 

to – there is a paragraph that  reads:  

“The matter is a [00:17:47]  communicat ions 

both wr i t ten and oral  wi th Transnet ’s  

at torneys in an at tempt to resolve the issue.   

There is also further communicat ion both 

wri t ten and ora l  between Langa At torneys 

and the off ice of  Ms Zola Stephen Group 

Execut ive Corporate Affai rs.   The execut ive 20 

responsible for legal  a ffa i rs at  Transnet. ”  

 That  is the gist  o f  that  paragraph.   And because of  

the handwri t ten notes at  the bot tom again of  the same 

document which states or reads:  

“Amended af ter Zola advised that  she met  Mr 
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Gama and they agreed that  Mr Gama would 

provide further informat ion which she said he 

had. ”  

 And then they agreed to have a meet ing af ter 19 

August  when Zola came back f rom leave.   I  was not  pr ivy to 

any communicat ion between Mr Langa or Mr Gama between 

them and Ms Stephen.  So I  wi l l  not  have included that 

paragraph there.   And wel l  the handwri t ten notes I  do not  

know whose handwri t ten notes is that .   There is no signature 

that  I  recognise.   So i t  is c lear that  the draf t  that  I  would 10 

have sent  to Mr Molefe was then subsequent ly amended 

because of  the [00:18:58]  that  are recorded there.  

CHAIRPERSON:   Are you able to say whether th is 

memorandum represents the draf t  that  you had prepared 

except  for the paragraph that  you have read? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   That  is the handwri t ten notes? 

ADV MAPOMA:   I t  would have captured the [00:19:20]  that  I  

had prepared to an extent .  

CHAIRPERSON:   Ja the – the substance of  i t .  20 

ADV MAPOMA:   Substance of  i t .  

CHAIRPERSON:   Okay.  

ADV MYBURGH SC:   The second last  paragraph at  page 148 

Mr Gama’s own at torneys in both h igh court  appl icat ion and 

the labour matter  was Langa At torneys when Transnet  
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received their  b i l l  being presented for payment i t  became 

apparent  that  the bi l l  had not  been taxed and then you go on 

to say the draf t  records that  a pr ivate Taxing Master  was 

appointed.   Was that  paragraph I  read to you is that  your 

own or ig inal  language?  You remember? 

ADV MAPOMA:   I  th ink i t  is.  

ADV MYBURGH SC:   So i t  says:   Mr Gama’s own at torneys 

in both high court  appl icat ion and the labour mat ter was 

Langa. When Transnet received their  b i l l  – thei r  b i l l  for  

what? 10 

ADV MAPOMA:   For payment.  

ADV MYBURGH SC:   Yes but  in respect  of  what Mr 

Mapoma? 

ADV MAPOMA:   I t  was the bi l l  that  I  – I  had received f rom 

Langa.  Was the only one that  I  was refusing to pay.   That  is 

the only bi l l  that  I  you know that  I  had at  the t ime.  

ADV MYBURGH SC:   But  that  b i l l  i t  included the costs of  the 

high court  proceedings and the disc ipl inary enquiry? 

ADV MAPOMA:   I f  i t  is the same one as this I  agree.  

CHAIRPERSON:   I  just  want to – you to assist  me with 20 

something that  I  should have asked earl ier whi le Mr Myburgh 

is looking at  his  next  quest ion.   You said ear l ier on that  

ul t imately Transnet made a dupl icat ion in terms of  payment 

to Langa At torneys because they paid – Transnet paid Langa 

At torneys in terms of  the calcu lat ions they made based on 
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their  own legal  costs but  also when Langa At torneys sent  

their  b i l l  u l t imately there was a payment based on a 

calculat ion of  – on the basis of  that  bi l l .  

At torneys sent  their  b i l l  u l t imately there was a payment 

based on a calculat ion of  – on the basis of  that  bi l l .  

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Is that  r ight? 

ADV MAPOMA:   Yes.  

CHAIRPERSON:   Roughly what was the tota l  of  the two 

payments? 10 

ADV MAPOMA:   Chair  I  would [mumbl ing] .  

CHAIRPERSON:   Are you able to… 

ADV MAPOMA:   I  cannot remember.  

CHAIRPERSON:   Okay I  am sure i t  is somewhere.   I  thought 

you might  recal l  more or less.  

ADV MAPOMA:   Oh no [mumbl ing] .  

CHAIRPERSON:   Okay al r ight .   And – and d id Langa 

At torneys not  return some of  the money and say no you have 

paid us twice? 

ADV MAPOMA:   Not  to my knowledge.  20 

CHAIRPERSON:   Yes.   Okay.    

ADV MYBURGH SC:   The sum of  the two amounts paid to Mr 

Gama or his at torneys was approximately R2.3 mi l l ion,  

correct? 

ADV MAPOMA:   I  accept .  
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ADV MYBURGH SC:   Would you go to your second aff idavi t  

again and ask you to have a look at  page 27 and paragraph 

15.   You say:   

“ In  paragraph 35 of  my f i rst  aff idavi t  I  stated 

the fol lowing:   When I  lef t  Transnet the legal  

fees of  Mr Gama had not  yet  been paid.   

Further when I  lef t  Transnet I  had not  

approved such payments. ”  

CHAIRPERSON:   I  am sorry are you back to his aff idavi t?  

ADV MYBURGH SC:   Yes Chai r  at  Bundle 3.  10 

CHAIRPERSON:   Okay.  

ADV MYBURGH SC:   Page 27.    

ADV MAPOMA:   Can I  answer? 

CHAIRPERSON:   Okay page 27? 

ADV MYBURGH SC:   I  have just  read to the wi tness Chai r  

paragraph 15.  

CHAIRPERSON:   Okay a lr ight  thank you.  

ADV MYBURGH SC:   Paragraph 16 you say:  

“When I  so stated I  was referr ing to any 

further payments that  might  have been in  20 

respect ive legal  fees over and above what is 

ref lected in the memoranda at tached 

[00:23:33] . ”  

 Are you aware of  a payment  that  was made 

subsequent ly?  Another payment? 
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ADV MAPOMA:   Yes I  know af ter  I  had lef t  Transnet I  was 

advised that  there was another payment that  was made to Mr 

Gama – Mr Langa. 

CHAIRPERSON:   Purport ing to be a contr ibut ion to  his legal  

costs? 

ADV MAPOMA:    Yes.  

CHAIRPERSON:   Oh.   Did you get  to know about how much 

that  was? 

ADV MAPOMA:   No.  

CHAIRPERSON:   You did not? 10 

ADV MAPOMA:   I  d id not  even [mumbl ing] .  

CHAIRPERSON:   Ja you had no interest  at  th is stage.  

ADV MAPOMA:   I  had no interest .  

CHAIRPERSON:   Ja.  

ADV MYBURGH SC:   Perhaps just  for the sake of  

completeness and another wi tness wi l l  deal  wi th th is.  Could I  

ask you please to turn in Bundle 2 to page 211.    

ADV MAPOMA:   Yes I  am there.  

ADV MYBURGH SC:   210 and 211 ref lect  a payment  in 2015 

of  an amount of  R1 399 000.00 do you see that? 20 

ADV MAPOMA:   Yes I  saw i t .  

ADV MYBURGH SC:   And at  213 there was a memorandum 

in support  of  that .    

ADV MAPOMA:   Yes I  see that .  

ADV MYBURGH SC:   I t  was compi led you see at  215 by Mr 
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Sal inga and then approved by Mr Singh.   Presumably you 

have no knowledge of  that? 

ADV MAPOMA:   No I  do not .  

ADV MYBURGH SC:   Had you lef t  Transnet by that  t ime? 

ADV MAPOMA:   Yes I  lef t  by that  t ime.  

ADV MYBURGH SC:   Then i f  we go to – back to your 

aff idavi t  page 28.  

CHAIRPERSON:   I  am sorry – I  am sorry Mr Myburgh this is  

something I  had not  p icked up before about the thi rd  

payment.   So another payment of  more than R 1 mi l l ion was 10 

made in 2015? 

ADV MYBURGH SC:   Yes.  

CHAIRPERSON:   Ja okay.   Ja no that  is okay i t  is – i t  is… 

ADV MYBURGH SC:   And you wi l l  see Chairperson at  213 

that  i t  re lates to the same set t lement agreement.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   There is a quotat ion of  c lause 3.5.  

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   And there is  a discussion i f  you go to 

paragraph 6.  20 

CHAIRPERSON:   Yes.  

ADV MYBURGH SC:   That  a certain amount was paid and 

then there was a deduct ion.   And then there is a balance.   

And then interest  is payable at  15.5% and that  then takes 

one to R1.4 mi l l ion but  we – we wi l l  have to br ing someone  



14 OCTOBER 2020 – DAY 283 
 

Page 120 of 209 
 

CHAIRPERSON:   Yes okay.  

ADV MYBURGH SC:   To give ev idence in an at tempt to  

decode this.  

CHAIRPERSON:   Ja.  

ADV MYBURGH SC:   Chair  I  see that  i t  is one minute past  

one.  

CHAIRPERSON:   Yes let  us take the lunch adjournment.   We 

wi l l  resume at  two o’clock.   We adjourn.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 10 

INQUIRY RESUMES 

ADV MYBURGH SC :    Mapoma, before the lunch break,  I  

was about to take you to page 28 of  your second aff idavi t  at  

Bundle 3 where you deal  wi th Mr Mhlango’s aff idavi t .    

 You wi l l  remember that  your second aff idavi t ,  effect ively,  

was an answer to two aff idavi ts that  you provided.    

 And the sum total  of  what you say there is that  you 

stand by your version in relat ion to  your  discussion wi th Mr 

Mhlango.  Is that  correct? 

ADV MAPOMA :    Yes,  that  is correct  Chai r.  20 

ADV MYBURGH SC :    Have you had an opportuni ty of  

reading what he. . .  wel l ,  presumable you did.   An opportuni ty 

of  reading what he said? 

ADV MAPOMA :    Yes,  I  d id.  

ADV MYBURGH SC :    Perhaps we could just  go to that  very 
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br ief ly.   Could you go to Bundle 1? 

ADV MAPOMA :    [No audible reply]   

ADV MYBURGH SC :    And turn up page 169.  

ADV MAPOMA :    Yes,  I  am there.  

ADV MYBURGH SC :    And perhaps then you can move to 

page 172.  

ADV MAPOMA :    Yes,  I  am there.  

ADV MYBURGH SC :    So much of  what Mr Mhlango has to  

say on page 172,  appears to  be summarised in paragraph 17 

at  173.    10 

 I t  is now not  c lear to me whether  he denies having a 

telephonic discussion wi th you or  he simple denies your  

recol lect ion of  what he said.   But  he says:  

“ I  submit  that  the support  that  Mapoma gave to 

MNR.. .  

 I t  is the at torney’s f i rm.   

“ . . . the intersect ion between one of  our social  c i rc les,  

the nature of  my social  interact ions wi th him forbade 

me f rom being rude to h im or put t ing any pressure on 

him.  This would have resul ted in  a backlash in an 20 

important  f r iendship ci rc le and would have adversely 

affected my standing as an at torney amongst  the 

community of  lawyers in  that  social  c i rc le.   I  am clear 

about  my reputat ion and standing amongst  my f r iends 

and peers. ”  
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 Do you have any comment in that  regard? 

ADV MAPOMA :    Wel l ,  I  do not  have a comment.   The 

discussion was between the two of  us.  

ADV MYBURGH SC :    Yes.  

ADV MAPOMA :    Of  course,  I  informed Mr Mkwanazi  about  i t  

later on and I  never shared i t  wi th anybody else,  except  

when the Commission approached me.   

ADV MYBURGH SC :    Then he says:  

“ I  had no mot ive or reason to pressure or cal l  

Mapoma about the pace or detai ls of  the set t lement  10 

between Gama and Transnet. ”  

ADV MAPOMA :    He did cal l  me.  

CHAIRPERSON :    Just  one second.   Did you say ear l ier on 

he cal led you about two t imes? 

ADV MAPOMA :    Yes,  I  recal l  that  he cal led me two t imes.  

CHAIRPERSON :    Yes.   I  th ink when you gave evidence in  

the morning,  i f  I  am not  mistaken,  there may have been a 

t ime.  

 And I  do not  know whether i t  refers to the f i rst  cal l ,  there 

may have been a t ime when you seemed to suggest  that  he 20 

was not  pressuris ing you.   Is that  correct? 

ADV MAPOMA :    Yes,  that  is correct  Chai r.   I t  was on the 

second t ime that  he was . . . [ intervenes]   

CHAIRPERSON :    I t  was only dur ing the second cal l  

. . . [ intervenes]   
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ADV MAPOMA :    Yes.  

CHAIRPERSON :    . . . that  he was pressur is ing you? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    But  the f i rst  cal l ,  he was l ike making 

enqui r ies? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Oh,  okay al r ight .    

ADV MYBURGH SC :    Then at  paragraph 19,  he said:  

“Last ly,  i f  I  had any quest ions,  which I  d id not ,  I  

would have raised these wi th  Mkwanazi .   To the best  10 

of  my recol lect ion,  Mapoma was a few levels down 

in the Transnet Execut ive Management hierarchy.”  

 Any comment on that? 

ADV MAPOMA :    This is qui te correct  because I  reported to  

Ms Stephen who was an Exco member.   So in the normal  

st ream of  th ings,  i f  he was cal l ing on behal f  of  the minister,  

he would have cal led the CEO or the chai rman of  the board,  

not  me.  

ADV MYBURGH SC :    Yes,  but  did he cal l  you? 

ADV MAPOMA :    Yes,  he cal led me. 20 

ADV MYBURGH SC :    Then he goes on to say at  20:  

“ I  never said to Mapoma, as he al leges,  number one,  

I  wanted to get  i t  done quickly. ”  

 And essent ia l ly what he says in that  paragraph is  that  

that  is not  the language that  he uses.   He does not  re fer to a 
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s i t t ing president  as number one.    

 He would have referred to him as President  Zuma.  What 

do you have to say to that? 

ADV MAPOMA :    Wel l ,  I  stand by what I  sa id in my own 

aff idavi t .  

CHAIRPERSON :    Are you qui te clear about  th is  

conversat ion? 

ADV MAPOMA :    I  am qui te clear Chai r.  

CHAIRPERSON :    Yes,  okay.  

ADV MAPOMA :    The conversat ion was not  a long one.  10 

CHAIRPERSON :    I t  was not  a long one? 

ADV MAPOMA :    No,  I  was dr iv ing home.  

CHAIRPERSON :    Because that  was the second one? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    And I  decided to. . .  I  said what I  said to him 

so that  i t  stops.  

CHAIRPERSON :    Yes,  okay.   H’m.   

ADV MYBURGH SC :    A lr ight .   Can I  then take you please to  

your th i rd and last  aff idavi t ,  Bundle 3,  page 29? 20 

ADV MAPOMA :    Yes,  I  am there.  

ADV MYBURGH SC :    You deal  in th is aff idavi t  wi th two 

things and the main heading is new document.   At  page 29.   

And then the payment of  legal  fees at  the foot  of  page 30.   

Do you see that? 
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ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And under new documents,  you deal  

wi th Annexures SM1, 2 and 3.  

ADV MAPOMA :    Yes,  I  do.  

ADV MYBURGH SC :    Perhaps I  can take you then di rect ly to 

those annexures.   Can we start  p lease wi th SM1?  That  you 

wi l l  f ind at  page 33.  

ADV MAPOMA :    Yes,  I  am there.  

ADV MYBURGH SC :    This is a consul tat ion note.   I t  ref lects 

you as having been present .   Have you had an opportuni ty of  10 

reading th is note? 

ADV MAPOMA :    Yes,  I  d id.  

ADV MYBURGH SC :    Does i t  accord wi th your recol lect ion 

of  what t ranspi red at  th is meet ing? 

ADV MAPOMA :    Yes,  i t  does.  

ADV MYBURGH SC :    So you wi l l  see there l isted as present  

was yoursel f ,  Mr Mkwanazi ,  Mr Langa, who we know by now 

who is the at torney,  Mr Gama, Mr Ghule and Sangoni .   They 

were at torneys f rom . . . [ indist inct ]   

ADV MAPOMA :    Yes.  20 

ADV MYBURGH SC :    Then in the second paragraph,  i t  says:  

“Themba Langa and Gama were also in  at tendance 

but  we in i t ia l ly had a caucus meet ing between 

Mr Sebu(?),  Mr Mapoma and Mr  Mkwanazi  and 

mysel f . ”  
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ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    This is  the note of  the caucus 

meet ing.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Could you just  read paragraph 4 of  

that  note into the record? 

ADV MAPOMA :    The paragraph reads:  

“Mr Mkwanazi  explained that  he would l ike to assis t  

Mr Gama where reasonable possible.   His intent ion 

is to br ing him back to his “determines” off ices.   He 10 

wants Mr Gama to assist  h im on a number of  

st rategy issues.    

He,  however,  needs a good mot ivat ion to do so.   His 

view is that  i f  he is provided wi th an opinion,  certain  

that  there had been some unfairness towards Mr 

Gama at  the board meet ing on 16 February.    

He wi l l  persuade the other board members to make 

the decision to  br ing Mr Gama back into the 

organisat ion. ”  

 That  is where i t  stops.  20 

ADV MYBURGH SC :    So you were aware that  there was an 

upcoming board meet ing on the 16t h of  February? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And he said that  i f  he is provided wi th  

an opinion set t ing out  that  there had been some unfai rness 
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towards Mr Gama, then he would persuade the other  board 

members to make a decis ion to br ing Mr Gama back into the 

organisat ion.  

ADV MAPOMA :    Yes,  that  is what i t  says.  

ADV MYBURGH SC :    At  the meet ing of  the 16t h.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Wel l ,  Mr Mapoma.  I  just  want to share 

wi th you the impression I  get  f rom the. . .  f rom that  paragraph,  

part icular ly the sentence that  Mr Myburgh just  referred to.    

 And you can tel l  me whether that  is the impression that  10 

you may have got  being at  the meet ing when this was said 

by Mr Mkwanazi .    

 Maybe I  am being unfair  to him but  i t  g ives me the 

impression of  somebody who is  saying:   I  just  need 

somebody to say in an opinion,  there was some unfairness 

. . . [ intervenes]   

ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    . . . in the d ismissal  of  th is man.  And then i f  

I  got  that ,  then that  wi l l  g ive me grounds to go to the board 

and I  wi l l  get  the board to agree to take him back.   Is that  20 

the impression. . .  does i t  accord wi th your own impression of  

what you may have got  when you are th is. . .?  

ADV MAPOMA :    Yes,  Chair  i t  does.  

CHAIRPERSON :    I t  does? 

ADV MAPOMA :    Yes.  
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CHAIRPERSON :    Okay al r ight .   Thank you.  

ADV MYBURGH SC :    Thank you,  Chairperson.   Then i f  you 

go over the page to paragraph 5,  i t  says:  

“He,  as being Mr  Mkwanazi ,  was to discuss deta i ls 

of  such return to Transnet  wi th Mr Gama in a one-

on-one meet ing between them.”  

 Do you recal l  that? 

ADV MAPOMA :    Yes,  I  recal l .    

ADV MYBURGH SC :    And then i t  seems that  he was not  

fami l iar wi th the detai ls.   There are,  however. . .  Sorry.  10 

“There are detai ls,  however,  that  he is unfami l iar  

wi th such as,  when was Mr Gama f i red,  when Mr 

Gama was suspended.. . ”  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Is that  correct? 

ADV MAPOMA :    That  is correct .  

CHAIRPERSON :    I  am sorry Mr Mapoma.  That  surpr ises 

me.  How could Mr Mkwanazi  not  be aware of  when Mr Gama 

was f i red at  that  stage of  the discussions about the Gama 

matter?  That  just  seems st range to me.   20 

 I  would have thought that  before that ,  he would have 

fami l iar ised himsel f  properly wi th these basic facts.   L ike, 

when was this man dismissed.    

 Had he not  pr ior to that ,  because you were at  the 

meet ing and he had been talk ing to you,  had he not  been 
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furnished with any memo or document that  set  out  the 

important  background? 

ADV MYBURGH SC :    Not  by me, Chai r.  

ADV MAPOMA :    Not  by you? 

ADV MYBURGH SC :    Not  by me.  I f  he had any knowledge 

of  the detai ls of  the suspension,  the hearing and any f igures,  

he would not  have got  i t  f rom me.  

ADV MAPOMA :    Okay.   So to your  knowledge, at  th is t ime, 

in your conversat ion wi th him, you had not . . .  he had not  

asked you to br ief  you about these facts? 10 

ADV MYBURGH SC :    No,  but  I  d id also asked that . . .  would 

have explained him at  the t ime to have that  k ind of  

informat ion.   Yes.  

CHAIRPERSON :    I t  is just  that  i t  seems strange to me, you 

know.  He a lready wanted to meet  wi th Mr Gama on a one-

on-one meet ing to discuss.   I  th ink he was al ready want ing 

to d iscuss a possible set t lement.  

ADV MAPOMA :    Yes,  to discuss Chai r.  

CHAIRPERSON :    Yes.   And I  am not  sure how you d iscuss a 

possible set t lement of  an unfai r  d ismissal  i f  you do not  know 20 

when the person was dismissed because that  is l ike one of  

the f i rst  th ings you look at  because you are going to. . .   

 You may have to apply your  mind to,  wi l l  th is man or  wi l l  

th is person wants back pay.   I f  he wants back pay or  she 

wants back pay,  for  how long could they be demanding back 
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pay.   You know that  k ind of  th ing.   But  I  guess you cannot 

assist .  

ADV MAPOMA :    I  cannot assist  the Chairperson,  no.  

CHAIRPERSON :    Okay,  no that  is f ine.   Mr Myburgh.  

ADV MYBURGH SC :    Thank you,  Chairperson.   Perhaps i f  

you can just  have a look at  paragraph 6.   I t  does record:  

“Once he is c lear on those detai ls,  he can then 

formulate a proposal . ”  

 Was that  said? 

ADV MAPOMA :    Yes.  10 

ADV MYBURGH SC :    Now I  am going to take you to the 

balance of  th is note but  I  just  ask you to conf i rm that  at  

paragraph 16 at  page 35,  the note ends on this basis:  

“At  that  point ,  the caucus ended so that  Mr 

Mkwanazi  could meet alone wi th Mr Gama.”  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And is that  what happened?  

ADV MAPOMA :    Yes,  that  happened.  

CHAIRPERSON :    Were you surpr ised by h is decision of  

which to exclude you f rom and anybody including the 20 

Transnet at torneys f rom this meet ing he wanted to have wi th  

Mr Gama? 

ADV MAPOMA :    Chai r,  he could exclude me because of  my 

posi t ion in the company.   Mr Gama is an execut ive.  

CHAIRPERSON :    Yes.  
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ADV MAPOMA :    So the decision to meet wi th him is on a 

separate level .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Not  mine.   But  wi th the at torneys who were 

at  Transnet ,  he would have taken them . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . . to the discussions.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Because they were there on Transnet ’s  

behal f .  10 

CHAIRPERSON :    Yes.  

ADV MAPOMA :    And he was perfect ly ent i t led to take them 

along in my absence.   But  wi th me, I  was not  surpr ised that  I  

was not  part  of  the discussion.  

CHAIRPERSON :    The exclusion of  the at torneys,  did that  

surpr ise you? 

ADV MAPOMA :    I t  d id at  the t ime.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    But  we. . .  wel l ,  at  least  f rom my 

understanding was that  they st i l l  needed to ta lk about  the 20 

detai ls of  the set t lement which we knew nothing about.   I  

certainly knew nothing about.   So I  was not  go ing to  be able 

to what they were going to ta lk about .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Because I  d id not  know what the mandate 
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Mr Mkwanazi  had in terms of  the detai ls of  the set t lement.   

He had to negot ia te wi th Mr Gama.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Because he never  shared that  wi th me.  

CHAIRPERSON :    Yes.   Had you been involved in a number 

of  set t lement negot iat ions in regard to  legal  d isputes re lat ing 

to Transnet and other part ies at  al l  or . . . [ intervenes]   

ADV MAPOMA :    No . . . [ intervenes]   

CHAIRPERSON :    . . . is that  not  your  role? 

ADV MAPOMA :    Sorry,  Chai r.   My apologies.   Not  wi th 10 

Transnet because there were uni ts that  deal t  wi th such 

matters at  Transnet.  

CHAIRPERSON :    Yes,  okay.   No,  i t  just  st r ikes me as 

st range.   Wel l ,  you had provided a reason why you say you 

were not  surpr ised by your own exclusion.    

 But  then one would have thought that  Transnet  at torneys 

would have been al lowed to be part  of  that  meet ing because 

otherwise,  why were they there?  You know.   

 Did he not  need them to be part  o f  the negot iat ions or  

did he not  need to get  advice f rom them as the discussions 20 

happened? 

ADV MAPOMA :    Ja.  

ADV MYBURGH SC :    Ja,  okay.   Mr Myburgh.  

ADV MYBURGH SC :    Thank you.   Then i f  we go to page 36.   

On the face of  i t ,  th is is  an emai l  f rom you on the 
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14t h of  February to Messrs Ghule and Sangoni .  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And you say:  

“The chai r  has asked that  we prepare a two-pager 

for him for the board meet ing. ”  

 What board meet ing was that? 

ADV MAPOMA :    This was not (?) cal l ing board meet ing.   The 

fact(?) when the. . .  in that  consul tat ion of  the 16 February.  

ADV MYBURGH SC :    16 Feb? 

ADV MAPOMA :    [No audible reply]   10 

ADV MYBURGH SC :    “ I  have started the process.   Please 

look at  the at tachment and f inal ise to a set t le. ”  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    But  was th is the favourable opinion 

that  Mr Mkwanazi  was looking for? 

ADV MAPOMA :    This was the start  of  the process of  what  

Mr Mkwanazi  was asking us to do.  

ADV MYBURGH SC :    Yes.  

ADV MAPOMA :    Because he wanted something that  he 

could take to the board and table there.  20 

ADV MYBURGH SC :    Yes.  

ADV MAPOMA :    And he wanted some memorandum of  some 

sort ,  set t ing out  the h istory of  the matter,  what is considered 

and the proposal  that  he was going to make to the board.  

ADV MYBURGH SC :    As he had descr ibed at  the 
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consul tat ion on the 22nd of  January? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And then at  pages 37 and 38,  is that  

then your work? 

ADV MAPOMA :    That  is my memo that  I  draf ted.  

ADV MYBURGH SC :    Deal  wi th a few things.   Under the 

heading set t lement negot iat ions at  the foot  of  page 37. 

ADV MAPOMA :    Yes,  I  am there.  

ADV MYBURGH SC :    P lease would you read that  into the 

record? 10 

ADV MAPOMA :    Paragraph 7 reads:  

“The current  board commenced i ts dut ies on 

13 December 2010.  The chairman of  the board wi th 

the support  of  the shareholder minister as wi thin his  

r ights and obl igat ions,  decided to revisi t  the matter  

of  the dismissal  against  Mr Gama.  His decisions 

were informed by a number of  reasons,  st rategy and 

other. ”  

ADV MYBURGH SC :    Okay we wi l l  come to that .   This 

sentence:   The chairperson of  the board wi th the support  of  20 

. . . [ intervenes]   

CHAIRPERSON :    P lease raise your  voice Mr Myburgh.  

ADV MYBURGH SC :    I  beg your pardon.    

CHAIRPERSON :    I t  has gone down again.  

ADV MYBURGH SC :    I  am reading at  the same t ime.   Thank 
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you,  Chai rperson.  

CHAIRPERSON :    Ja.  

ADV MYBURGH SC :    This sentence,  the second sentence.  

“The chairman of  the board wi th the support  of  the 

shareholder minister as wi thin his r ights and 

obl igat ions,  decided to revisi t  the matter. . . ”  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    How did that  sentence come to be put  

into this memorandum? 

ADV MAPOMA :    Mr Mkwanazi  had informed me about that .  10 

CHAIRPERSON :    Just  repeat  that  answer.  

ADV MAPOMA :    Mr Mkwanazi  had informed me about that .  

CHAIRPERSON :    Did he tel l  you? 

ADV MAPOMA :    That  what was he was doing,  the 

re instatement,  he had supported the min ister.  

CHAIRPERSON :    Yes,  okay.   So in preparing the 

memorandum, you included that  . . . [ intervenes]   

ADV MAPOMA :    Yes,  I  included i t  

CHAIRPERSON :    . . .because he had to ld you about i t .  

ADV MAPOMA :    Yes.  20 

CHAIRPERSON :    Oh,  okay.    

ADV MYBURGH SC :    Then . . . [ intervenes]   

CHAIRPERSON :    And you are sure about th is? 

ADV MAPOMA :    I  am sure about that .  

CHAIRPERSON :    Yes,  okay.   Mr Myburgh.  
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ADV MYBURGH SC :    Yes,  thank you Chairperson.   And then 

what you do is,  you seem to set  out  a ser ious of  factors in 

support  of  some sort  of  set t lement.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And I  want to paraphrase because 

there is  a point  I  am going to  come to.   You talk  about  the 

Publ ic Protector,  complaint  at  8 .   At  9 you deal  wi th 

something that  is  generic real ly to  al l  l i t igat ion where you 

say:  

“Risk is always part  of  l i t igat ion.  10 

 At  10 another gener ic th ing:  

“The jud icia l  processes are extremely slow.”  

 At  11 you deal  wi th var ious act ing appointments.   At  12 

you say:  

“These are not  conducive to an effect ive operat ional  

environment. ”  

 At  13 you again talk about  an act ing appointments in  the 

context  of  corporate governance.   At  14 you say that  Mr 

Gama is highly experienced.   And at  15,  another  generic 

th ing . . . [ intervenes]   20 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    . . .about  legal  costs.   Is that  r ight? 

ADV MAPOMA :    Yes,  that  is correct .  

ADV MYBURGH SC :    But  what you do not  deal  wi th her is  

anything about prospects of  success in  l i t igat ion against  Mr 
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Gama.  

ADV MAPOMA :    Yes,  I  do not .  

ADV MYBURGH SC :    You accept  that  th is. . .  a lo t  of  the 

points you make, you can say about  any l i t igat ion? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Time, costs,  inconvenience and 

l i t igat ion.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Why do you not  deal  wi th prospects of  

success? 10 

ADV MAPOMA :    I  d id not  deal  wi th those Chair  because 

one,  I  had not  been involved in that  process.   I  was also not  

pr ivy to the detai ls thereof ,  the discipl inary hear ing.   And I  

could not  f ind any opinion on Transnet ’s prospect  of  success 

on that  at  the t ime.  So I  s imply said nothing about i t .  

CHAIRPERSON :    H’m.  

ADV MAPOMA :    Despi te the request  by Mr Mkwanazi  that  

we should have an opinion regard ing that  going to  take to  

the board.    

CHAIRPERSON :    Are you saying that  Mr Mkwanazi ’s 20 

request  to you which resul ted in your preparing this 

memorandum had included that  you must  deal  wi th. . .   

 You had to deal  wi th the prospects of  success but  you 

did not  deal  wi th them because you did not  have the 

informat ion? 
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ADV MAPOMA :    I t  included that  Chai r  and he had wanted us 

to . . . [ intervenes]   

CHAIRPERSON :    You say,  i t  d id include that? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Oh,  okay.    

ADV MAPOMA :    Only regards to have something that  wi l l  

show that  there was an unfairness towards Mr Gama.  

CHAIRPERSON :    Oh,  okay.  

ADV MAPOMA :    Yes.   And one of  the things that  one would 

consider on the prospect  of  success wi l l  be such unfai rness.  10 

CHAIRPERSON :    Yes,  yes.  

ADV MAPOMA :    And I  could not  make that  cal l .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    So I  wrote noth ing on that  aspect .  

CHAIRPERSON :    Yes,  yes.  

ADV MYBURGH SC :    Yes,  I  th ink you make an important  

point .   Perhaps I  have put  i t  incorrect ly.   I t  is not  that  you did 

not  deal  wi th prospect  of  success as much as you did not  

deal  wi th Mr Gama’s dismissal  having been unfai r.  

ADV MAPOMA :    Yes.  20 

ADV MYBURGH SC :    A l r ight .   Now let  us get  to MS3 over  

the page.   

CHAIRPERSON :    A lr ight .   Can we before that?  Had you 

before preparing this memorandum, had you had a chance to 

read the “ rul ing or judgment” of  the chai rperson of  the 
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d iscipl inary inquiry that  resul ted in Mr Gama’s dismissal? 

ADV MAPOMA :    No.  

CHAIRPERSON :    You had not? 

ADV MAPOMA :    No.  

CHAIRPERSON :    Oh,  okay then.   Okay Mr Myburgh.  

ADV MYBURGH SC :    At  page 39,  what you see is that  the 

next  day,  the 15t h of  February,  th is memorandum is sent  back 

to you by Mr Sangoni .  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And i t  says:  10 

“Please f ind herewith the document which 

Mr Mapoma sent  to us yesterday wi th our  

amendments. ”  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Now your draf t  included . . . [ intervenes]   

CHAIRPERSON :    Wait .   Amendments,  I  th ink.  

ADV MYBURGH SC :    Yes,  I  wi l l  po int  them out  now.   

ADV MYBURGH SC :    Oh,  I  thought  you read wi th  our memo, 

where i t  says wi th our  amendments.   Maybe I  d id not  hear  

you correct ly.  20 

ADV MYBURGH SC :    Yes,  i t  is:  

“Please f ind herewith the document which 

Mr Mapoma sent  to us yesterday wi th our  

amendments. ”  

CHAIRPERSON :    Yes.  
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ADV MYBURGH SC :    I  wi l l  po int  out  the amendments.  

CHAIRPERSON :    Oh,  okay,  okay.    

ADV MYBURGH SC :    Your memo included 16 paragraphs.   

Do you see that  a t  page 38? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    The . . . [ intervenes]   

CHAIRPERSON :    One, f ive?  Oh, 16.    

ADV MYBURGH SC :    16.  

CHAIRPERSON :    Ja.  

ADV MYBURGH SC :    You see that  the memo that  Deneys 10 

Rei tz sends back to you at  18? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    A l l  of  your points but  they added two 

paragraphs.    

ADV MAPOMA :    Yes,  Chai r.  

ADV MYBURGH SC :    The new paragraphs are 10 and 11.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Do you conf i rm that? 

ADV MAPOMA :    I  conf i rm.  

ADV MYBURGH SC :    The rest  of  i t  is al l  your work? 20 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    I  mean, so for  example,  paragraph 7 

that  said that  what you had said.  

“The chairperson of  the board wi th th is support  of  

the shareholder minister,  has wi th in his r ights and 
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obl igat ions decided to revisi t  the matter. ”  

 That  remained unal tered.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    New paragraphs 10 and 11.   Now let  

me read to you 10.   And this is real ly text  about  prospects of  

success.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    10:  

“ In  the arbi t rat ion before the Bargaining Counci l ,  

Mr Gama has chal lenged the appropr iateness of  the 10 

sanct ion of  dismissal . ”  

 You had not  deal t  wi th th is? 

ADV MAPOMA :    No.  

ADV MYBURGH SC :    Yes.  

“The issue of  sanct ion is then complex and a 

perplex matter to which there is no c lear and 

st raight forward answer.   This is demonstrated by 

amongst  other cases,  the celebrated case of  Sidumo 

and Another v Rustenburg Plat inum Mine  in which 

the Labour Court  and the Const i tut ional  Court  on the 20 

one hand and the Supreme Court  of  Appeal  on the 

other hand came to di fferent  conclusions on 

sanct ions.   The other cases deal ing wi th the issue of  

sanct ion which also demonst rate the complexi ty of  

considerat ion of  appropriate sanct ion by the 
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Shopr i te Checkers  cases. . . ”  

 And then they added these footnotes.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Yes.  

“ . . . in which the facts in the two separate cases were 

simi lar but  the Labour Appeal  Court  in each of  the 

cases came to a d i fferent  conclusion on sanct ion.”  

 Which by the way Chairperson,  one of  those judgments 

was yours.  

CHAIRPERSON :    [ laughing]   Yes.  10 

ADV MYBURGH SC :    The Shopr i te Checkers.  

CHAIRPERSON :    Yes.   Yes,  I  remember that .  

ADV MYBURGH SC :    And then i t  goes on to say:  

“ In the one case,  the f ind ings of  the Labour Appeal  

Court  was endorsed by the Supreme Court  of  

Appeal . ”  

 That  is what they give some advice on the sanct ion.  

ADV MAPOMA :    Yes,  I  see that .  

ADV MYBURGH SC :    They inserted i t .   And then paragraph 

11:  20 

“ I t  is accordingly our view that  there is a probabi l i ty  

that  the Bargaining Counci l  or a court  consider ing 

the appropriateness of  the sanct ion of  dismissal  of  

Mr Gama may reach the conclusion that  dismissal  

was not  appropriate having regard to the chal lenge 
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on sanct ion advanced by him.   

In that  instance,  the court  may ei ther award 

compensat ion to  Mr Gama or f ind that  a lesser  

sanct ion ought to  have been imposed and therefore 

orders h is reinstatement. ”  

ADV MAPOMA :    Yes,  I  see that .  

ADV MYBURGH SC :    So the how watermark of  that  is that  

there was a probabi l i ty that  the Bargaining Counci l  may 

reach a di fferent  conclusion.  

ADV MAPOMA :    Yes.  10 

ADV MYBURGH SC :    But . . .  d id you receive this memo? 

ADV MAPOMA :    I  received the memorandum. 

ADV MYBURGH SC :    And what d id you do wi th i t?  

ADV MAPOMA :    I  forwarded i t  to Mr Mkwanazi ’s off ice.    

ADV MYBURGH SC :    And what . . . [ intervenes]   

ADV MAPOMA :    Mr Mkwanazi ’s o ff ice.  

CHAIRPERSON :    Mr Mkwanazi? 

ADV MAPOMA :    Yes,  Mr Mkwanazi ’s off ice.  

CHAIRPERSON :    Yes.   H’m.  

ADV MYBURGH SC :    And what was your expectat ion as to  20 

what he would have done with i t?  

ADV MAPOMA :    What he would have done with i t ,  he would 

give. . .  taken the documents and use h is own let terhead for  

him to present  i t  to the board.  

CHAIRPERSON :    H’m.  
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ADV MAPOMA :    That  is what I  was expect ing him to do 

because this was a memorandum for him to table to the 

board and for him to discuss i t  there.   But  we did not  discuss 

that  memorandum.  I  just  forwarded i t .  

CHAIRPERSON :    I  guess you d id note the new paragraphs? 

ADV MAPOMA :    Yes,  I  d id not  them. 

CHAIRPERSON :    Yes.   When you sent  i t  to Mr Mkwanazi ,  

d id you send i t  to him as your memorandum or was there 

something that  to ld h im that  there had. . .  there was some 

input  f rom the at torneys,  Transnet  at torneys? 10 

ADV MAPOMA :    Chai r,  as much as I  wi l l  not  know the detai l  

. . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV MAPOMA :    . . .of  what they would have wri t ten.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . . in the emai l  or something l ike that  or  

what I  would have said to him when I  gave i t  to him 

personal ly.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    He would know that  i t  came from.. .  i t  was 20 

set t led by the at torneys.  

CHAIRPERSON :    Oh,  he knew that  i t  had been set t led by 

the at torneys? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Okay.   What you do not  remember is 
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whether you did say to him, paragraphs 10 and 11 had been 

inserted by our at torneys.  

ADV MAPOMA :    I  would not  have said that .  

CHAIRPERSON :    Yes. . .   You would not  have said that? 

ADV MAPOMA :    No.   I t  is not  . . . [ in tervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    That  is not  how I  would have done i t .  

CHAIRPERSON :    Okay.   Wel l ,  that  . . . [ intervenes]   

ADV MAPOMA :    I  would have given the memo to say:   Here 

is the memo you requested.   And I  would have lef t  i t  there.  10 

CHAIRPERSON :    Yes.  

ADV MAPOMA :    Unless he had speci f ic quest ions.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    That  he wanted me to answer,  then I  would 

have answered i t .  

CHAIRPERSON:    The impor tance  o f  tha t  answer  you g ive  

me is  tha t  i f  you  d id  no t  ind ica te  to  h im tha t  there  was –  

there  were  these  paragraphs tha t  came f rom the  a t to rneys 

he  wou ld  be  ent i t led ,  wou ld  he  not ,  to  accept  th is  

memorandum as what  you were  say ing  to  h im as someth ing  20 

he cou ld  pu t  be fo re  the  board .  

MR MAPOMA:     Not  in  the  contex t  o f  our  d iscuss ion .  

CHAIRPERSON:    Sor ry?  

MR MAPOMA:     Not  in  the  contex t  o f  the  d iscuss ions tha t  

he  and I  had w i th  the  a t to rneys a t  a l l  t imes.  
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CHAIRPERSON:    Yes,  what  was th is  d iscuss ion .  

MR MAPOMA:     A t  a l l  t imes he knew tha t  the  a t to rneys  

were  invo lved in  the  memorandum,  they were  go ing  to  

ass is t  [ ind is t inc t ]  00 .56  in  d ra f t ing  the  memorandum.   So 

he knew exact ly  what  was go ing  on.    

CHAIRPERSON:   [ inaud ib le  –  m ic  no t  on ]  

MR MAPOMA:     He asked me when I  was w i th  the  

a t to rneys.  

CHAIRPERSON:    [ inaud ib le ]  

MR MAPOMA:     Yes.   Yes,  Cha i r.  10 

CHAIRPERSON:    Oh,  I  am sor ry.   I  have spoken w i thout  

be ing  recorded,  le t  me jus t  t ry  and captu re  tha t  aga in .   

Was h i s  request  d i rec ted  to  bo th  you and the  Transnet  

a t to rneys?  

MR MAPOMA:     Yes,  Cha i r.  

CHAIRPERSON:    To  prepare  a  two pager  fo r  h im? 

MR MAPOMA:     Yes.    

CHAIRPERSON:    Okay,  so  the re fore  when he rece ived the  

document  he  wou ld  have known tha t  tha t  p robab ly  was the  

product  o f  a  jo in t  e f fo r t .  20 

MR MAPOMA:     Yes,  Cha i r.   

CHAIRPERSON:    Inc lud ing  yourse l f  and the  a t to rneys.  

MR MAPOMA:     Yes.  

CHAIRPERSON:    Yes.   Yes,  I  am concerned about  th is  

s i tua t ion ,  tha t  f rom your  s ide  you d id  no t  know anyth ing  on  



14 OCTOBER 2020 – DAY 283 
 

Page 147 of 209 
 

the  mat te r  on  the  bas i s  o f  wh ich  you cou ld  say tha t  there  

were  probab ly  good prospects  o f  success or  bad prospects  

o f  success.   You have to ld  me you  knew noth ing  tha t  cou ld  

enab le  you to  fo rm tha t  op in ion .  

MR MAPOMA:     Yes.  

CHAIRPERSON:    Then the  a t to rneys now inser t  th is  

document ,  inser t  these pa ragraphs wh ich  inc lude a  

parag raph wh ich  seems to  jus t  suggest  tha t  in  the  v iew o f  

the  au thor  o r  au thors  o f  th is  memorandum there  was a  

probab i l i t y  tha t  the  barga in ing  counc i l  cou ld  o r  may or  10 

m ight  f ind  the  sanct ion  o f  d ismissa l  inappropr ia te .   Now I  

am concerned whethe r  –  you do not  –  you d id  no t  

e f fec t i ve l y  adopt  tha t  approach even though you might  no t  

have known whether  i t  was jus t i f ied .  

MR MAPOMA:     Cha i r,  when you  read the  document  now 

s i t t ing  here… 

CHAIRPERSON:    Ja ,  ja .  

MR MAPOMA:     …as a  th i rd  par ty,  to  read,  th is  i s  the 

impress ion  tha t  you w i l l  have ga ined,  you w i l l  ga in .  

CHAIRPERSON:    Yes.  20 

MR MAPOMA:     And tha t  i s  unders tandab le .  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Bu t  a t  the  t ime th is  document  was go ing  

to  Mr  Mkhwanaz i .  

CHAIRPERSON:    Ja .  
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MR MAPOMA:     And fo r tunate ly,  when the  a t to rneys sent  i t  

back they a l so  cop ied  Ms S tephen on i t .  

CHAIRPERSON:    Yes.  

MR MAPOMA:     So  tha t  she a lso  is  aware  tha t  i t  was  

se t t led  by  them.  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Yes,  i t  appears  under  my name here  bu t  

the  on ly  person to  whom i t  was in tended a t  the  t ime  was Mr  

Mkhwanaz i .  

CHAIRPERSON:    Yes.  10 

MR MAPOMA:     Who knew exact ly  the  contex t  under  wh ich  

i t  was produced.  

CHAIRPERSON:    Ja .   Wel l ,  I  guess maybe  anothe r  

poss ib le  po in t  in  your  de fence i s  tha t  Transnet  a t to rneys,  

hav ing  been invo lved in  the  mat te r,  i f  they  pu t  in  a 

parag raph tha t  says there  were  prospects  o f  success or  

there  was a  probab i l i t y  tha t  the  ba rga in ing  counc i l  may f ind  

the  sanct ion  inappropr ia te  you might  have defer red  to  them 

on the  bas is  tha t  they wou ld  have  –  they wou ld  know the  

mer i t s  o f  the  case bet te r  than you.  20 

MR MAPOMA:     I  can  agree,  Cha i r.  

CHAIRPERSON:    Ja ,  okay.   Mr  Myburgh?  

ADV MYBURGH SC:    Thank you.   Mr  Mapoma,  I  am go ing  

to  take  you in  a  moment  to  some s ta tements  tha t  you made 

a t  a  meet ing  about  you r  v iews o f  the  fa i rness o r  o therw ise  
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o f  Mr  Gama’s  d ismissa l .   A re  you sure  you are  no t  be ing  

coy he re?  D id  you have a  v iew tha t  i t  was fa i r?   D id  you  

have a  v iew tha t  i t  was unfa i r  o r  d id  you have no v iew? 

MR MAPOMA:     Wel l ,  I  had a  v iew.  

ADV MYBURGH SC:    So  what  was your  v iew? 

MR MAPOMA:     My v iew tha t  I  saw noth ing  wrong tha t  i t  

happened a t  the  hear ing .  

ADV MYBURGH SC:    I  beg your  pardon?  

MR MAPOMA:     I  knew noth ing  tha t  had happened w i th  

th is  hear ing  so  there  was no reason fo r  me to  say i t  was  10 

not  fa i r.   I  had abso lu te l y  no  reason to  say so  because 

there  was a  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

CHAIRPERSON:    I  am sor ry,  I  am sor ry  …[ in tervenes]  

MR MAPOMA:     Oh,  my apo log ies .  

CHAIRPERSON:    I  do  no t  hear,  ja .  

MR MAPOMA:     I t  was a  dec is ion  o f  [ ind is t inc t ]  05 .49  

[ ind is t inc t ]  wh ich  Mr  Gama was on ly  cha l lenged on the  par t  

thereof .   The mer i t s  o f  the  mat te r,  tha t  i s  the  mer i t s  o f  the  

d ismissa l ,  he  was cha l leng ing .   He was cha l leng ing  the  

d ismissa l  so  …[ in tervenes]  20 

CHAIRPERSON:    The sanct ion .  

MR MAPOMA:     The sanct ion  ra ther,  so  I  do  no t  know how 

I  cou ld  have been asked fo r  a  v iew on i t s  mer i t s  when the  

person a f fec ted  saw i t  no t  to  cha l lenge i t  h imse l f .   So I  

abso lu te l y  d id  no t  unders tand a l l  th is  e f fo r t  be ing  made,  
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you  know,  a t  the  t ime to  re ins ta te  us  fo r  the  fees  and a l l  

these th ings.   So my v iew as tha t  the  [ ind is t inc t ]  06 .37  is  

there ,  s t ra igh t  to  the  po in t .   So th is  was my v iew.  

ADV MYBURGH SC:    So  d id  you th ink  –  were  you o f  the  

v iew tha t  the  d ismissa l  o f  Mr  Gama was fa i r  o r  un fa i r?  

MR MAPOMA:     I  sa id  I  had no reason to  say i t  was unfa i r.  

ADV MYBURGH SC:    Oh.  

MR MAPOMA:     I t  was there ,  i t  was not  cha l lenged  on the  

hear ing .  

CHAIRPERSON:    I  am not  sure  i f  you  are  on  the  same 10 

page as  Mr  Myburgh.   When i t  i s  sa id  tha t  a  d i sm issa l  i s  

fa i r  o r  un fa i r,  there  are  a t  leas t  two poss ib i l i t i es .   The one 

–  I  am ta lk ing  about  a  d i smissa l  fo r  m isconduct  such as  

th is  one –  the  one reason why i t  may be sa id  i t  was unfa i r  

i s  because i t  i s  thought  tha t  he  shou ld  no t  have been found 

gu i l t y.   You unders tand tha t?  

MR MAPOMA:     I  unders tand tha t ,  Cha i r.  

CHAIRPERSON:    So  somebody who looks a t  what  he  was 

charged w i th ,  looks a t  the  ev idence,  looks a t  the  reason ing  

o f  the  Cha i rpe rson o f  the  d isc ip l inary  enqu i ry  in  regard  to  20 

h is  f ind ing  tha t  Mr  Gama was gu i l t y  m ight  say  I  do  no t  

agree w i th  the  conc lus ion  o f  the  Cha i rperson o f  the  hear ing  

tha t  Mr  Gama was gu i l t y,  okay,  so  there fore  the  d ismissa l  

i s  un fa i r  because he was not  gu i l t y.   As  fa r  as  I  am 

concerned,  he  was wrong ly  found gu i l t y.    
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Bu t  another  poss ib i l i t y  i s  tha t  somebody might  say  I  

agree w i th  the  conc lus ion  o f  the  Cha i rpe rson  o f  the  

d isc ip l ina ry  enqu i ry  tha t  Mr  Gama was gu i l t y  bu t  I  do  no t  

agree tha t  the  sanct ion  o f  d ismissa l  was appropr ia te ,  was 

fa i r.   I  th ink  tha t  he  shou ld  have g iven a  f ina l  wr i t ten  

warn ing  or  someth ing  less  than d ismissa l .  

But  in  bo th  cases you ta lk  about  whether  a  

d ismissa l  i s  fa i r  o r  un fa i r.   Okay.   Now we know tha t  in  the  

barga in ing  counc i l  Mr  Gama was  accept ing  tha t  he  was  

gu i l t y  o f  these ac ts  o f  m isconduc t  o f  wh ich  he  had been  10 

found gu i l t y,  he  was on ly  cha l leng ing  the  fa i rness  o f  the  

sanct ion ,  okay?   

So when counse l  asks  you whether  you had a  v iew 

whethe r  a  d ismissa l  o f  Mr  Gama was fa i r  o r  un fa i r,  he  i s  

ta lk ing  b road ly.    

You might  say  I  thought  i t  was unfa i r  because he  

shou ld  no t  have  been gu i l t y.   You might  say  I  have no 

prob lem wi th  the  f ind ing  tha t  he  was gu i l t y  bu t  I  d id  no t  

th ink  tha t  d ismissa l  was fa i r,  was appropr ia te  or  you might  

have some o ther  g round or  say ing  the  d ismissa l  was  unfa i r.   20 

Okay,  I  thought  I  must  c la r i f y  tha t .  

MR MAPOMA:     No,  thank you fo r  tha t .  

CHAIRPERSON:    Now what  i s  your  answer  to  the  quest ion  

then,  d id  you have a  v iew whether  Mr  Gama’s  d i smissa l  

was fa i r  o r  un fa i r  o r  d id  you not  have a  v iew.  
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MR MAPOMA:     I  do  no t  th ink  I  had a  v iew a t  the  t ime.  

CHAIRPERSON:    You d id  no t  have a  v iew? 

MR MAPOMA:     No.  

ADV MYBURGH SC:    I  see .   No,  we w i l l  come to  tha t .   Le t  

me jus t  go  back a  l i t t le .   You made ment ion  o f  the  fac t  tha t  

Mr  Mkhwanaz i  wanted you to  p repare  the  memorandum 

together  w i th  the  lawyers .  

MR MAPOMA:     Yes.  

ADV MYBURGH SC:    Cou ld  you  jus t  go  back p lease to  

page 36 o f  bund le  3?   And I  jus t  ask you to  conf i rm tha t  10 

what  you sa id  to  Mr  Sangon i ,  was the  Cha i r  has asked tha t  

we p repared to  page –  who are  your  re fe r r ing  to  the re?  

MR MAPOMA:    I  am re fer r ing  to  myse l f  and the  a t to rneys.  

ADV MYBURGH SC:    Now,  we have dea l t  w i th  the  new 

paragraphs 10 and 11 tha t  were  added by  Deneys Re i tz .   I  

wou ld  l i ke  to  take  you p lease  to  bund le  2 .   That  

memorandum tha t  we have dea l t  w i th  now was produced 

the  day be fore  the  board  meet ing ,  cor rec t?   I f  you  cou ld  go  

to  bund le  2  and tu rn  to  page 19?  

 Now on the  face  o f  i t  th is  i s  a  repor t  fo r  Transnet  on  20 

se t t lement  f rom Mr  Goo ley  o f  Deneys Re i tz  da ted  the  22  

February  and you  see a t  the  top  i t  was cc ’d  to  you.  

MR MAPOMA:     Yes,  I  see tha t .  

ADV MYBURGH SC:    D id  you rece ive  th is  document?  

MR MAPOMA:     I  wou ld  have rece ived i t .  
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ADV MYBURGH SC:    R igh t .   So th is ,  whereas your  memo 

was f ina l i sed or  se t t led  the  day be fore  the  board  meet ing ,  

th is  repor t  i s  ac tua l l y  p roduced  on the  same day as  

Mkhwanaz i  s igns  the  se t t lement  agreement  and the  day 

be fore  Mr  Gama s igns i t .  

MR MAPOMA:     I  see  tha t .  

ADV MYBURGH SC:    I s  tha t  r igh t .   Now I  want  to  jus t  take  

you p lease to  page 20 and can I  d i rec t  your  a t ten t ion  to  

parag raph 1 .1?  

MR MAPOMA:     Yes.  10 

ADV MYBURGH SC:    There  Deneys Re i tz  say :  

“There  are  var ious op in ions wh ich  had been  

obta ined f rom reputab le  f i rms o f  a t to rneys w i th  

regard  to  p rospects  o f  success  o f  Mr  Gama in  

successfu l l y  cha l leng ing  h is  d ismissa l  by  the  

company.   A l l  o f  the  op in ions,  inc lud ing  ou rs ,  wh ich  

we gave a f te r  pe rus ing  documents  per ta in ing  to  the  

d isc ip l ina ry  enqu i ry  were  o f  the  v iew tha t  Mr  

Gama’s  chances  o f  successfu l l y  cha l leng ing  h is  

d ismissa l  a re  no t  good. ”  20 

MR MAPOMA:     I  see  tha t .  

ADV MYBURGH SC:    These are  the  peop le  tha t  you are  

se t t l ing  and wr i t i ng  your  memorandum wi th .  

MR MAPOMA:     Yes.  

ADV MYBURGH SC:    So  the i r  v iew here  in  th is  repor t  i s  
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p rospects  o f  success are  no t  good.  

MR MAPOMA:     Ja .  

ADV MYBURGH SC:    Had you seen tha t  op in ion?  

MR MAPOMA:     The one tha t  they  wro te?  

ADV MYBURGH SC:    Wel l ,  they  a re  ta lk ing  about :  

“ . .a l l  the  op in ions  inc lud ing  ours…”  

MR MAPOMA:     I  am not  sure  I  d id .   I  am not  sure  I  d id .  

ADV MYBURGH SC:    Wel l ,  had you seen o the r  op in ions?  

MR MAPOMA:     I  am not  sure .   Remember,  Mr  Gama’s  

d isc ip l ina ry  and op in ions and s tu f f ,  I  wou ld  come in to  the  10 

mat te r  ve ry,  very  la te  a f te r  barga in ing  counc i l  and Mr  

Mkhwanaz i  came in .  

ADV MYBURGH SC:    Yes.  

MR MAPOMA:     There  wou ld  have been op in ion  p robab ly  

tha t  were  re turned fo r  one or  o the r  board room Exco and  so  

on ,  tha t  wou ld  have missed me.   But  i f  they  were  sent  to  

me I  wou ld  have read them.   I  do  no t  deny tha t  they were  

sent  to  me,  i f  they  wou ld  have been sent  to  me I  wou ld  

have read them but  I  do  no t  reca l l  wh ich  one is  th is  one,  

wh ich  one is  tha t  one.  20 

ADV MYBURGH SC:    D id  you ever  see  an  op in ion  f rom Mr  

Todd o f  Bowmans? 

MR MAPOMA:     I  w i l l  have seen  i t  i f  i t  was sent  to  me 

a l though I  do  no t  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV MYBURGH SC:    No,  I  am not  ask ing  you tha t .   I t  
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does not  he lp  …[ in tervenes]  

MR MAPOMA:     I  do  no t  reca l l  i t  o f f  my head,  Mr  

…[ in tervenes]  

ADV MYBURGH SC:    Mr  Mapoma,  you occup ied  a  sen ior  

lega l  pos i t ion  in  the  company.  

MR MAPOMA:     Yes.  

ADV MYBURGH SC:    You were  be ing  asked a t  one  po in t  in  

t ime to  produce a  memorandum dea l ing  w i th  the  fa i rness or  

un fa i rness o f  Mr  Gama’s  d i smissa l .  

MR MAPOMA:     Yes.  10 

ADV MYBURGH SC:    You d id  no t  bo ther  to  look  around 

and see i f  there  were  lega l  op in ions?  

MR MAPOMA:     I  had the  jun io rs  tha t  were  work ing  w i th  

me.  

ADV MYBURGH SC:    I  am ask ing  you.   You d id  no t  look  

around fo r  lega l  op in ions?  

MR MAPOMA:     No,  I  d id  no t  a t  the  t ime.  

ADV MYBURGH SC:    I  see .   So …[ in tervenes]  

CHAIRPERSON:    Wel l ,  i f  you  d id  no t  look  a round fo r  lega l  

op in ions,  a t  leas t  one wou ld  have expected you to  ca l l  fo r  20 

the  ru l ing  o f  the  Cha i rperson o f  the  d isc ip l inary  enqu i ry  

because you wou ld  know tha t  i f  you  went  to  tha t  ru l ing  tha t  

you ought  to  f ind  the  reasons tha t  the  Cha i rpe rson  o f  the  

d isc ip l ina ry  enqu i ry  advanced o r  why he found Mr  Gama 

gu i l t y  o f  the  charges tha t  had been pre fe r red  aga ins t  h im 
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and why he recommended tha t  Mr  Gama shou ld  be  

d ismissed.   One  wou ld  have thought  tha t  you wou ld  be  

in te res ted  a t  leas t  to  read those.    

Wel l ,  there  were  two ru l ings .   Ac tua l l y  one,  on  

whethe r  Mr  Gama was gu i l t y  o f  the  charges and the  o the r  

one,  whether  o r  what  sanct ion  wou ld  be  fa i r,  wou ld  be 

appropr ia te .    

MR MAPOMA:     Yes.  

CHAIRPERSON:    One wou ld  have expected you tha t  you 

wou ld  have been in te res ted  par t i cu la r ly  a f te r  the  10 

Cha i rperson,  Mr  Mkhwanaz i ,  ment ioned tha t  he  wanted the  

memo to  address the  issue o f  whether  the re  was 

unfa i rness.   You d id  no t  t ry  and access those ru l ings .  

MR MAPOMA:     No.  

CHAIRPERSON:    You d id  no t?  

MR MAPOMA:     No.  

CHAIRPERSON:    Bu t  you accept  tha t  tha t  i s  wha t  wou ld  

have been expected f rom you?  

MR MAPOMA:     Yes,  I  accept  tha t .  

CHAIRPERSON:    Yes.  20 

MR MAPOMA:     Cha i r,  a  dec is ion  tha t  i s  communica ted  to  

me had been taken a l ready to  re ins ta te  Mr  Gama.   So 

whatever  op in ion  or  whatever  was  sa id ,  i t  was a  dec i s ion  

tha t  had been taken a l ready.   I t  was taken.   My op in ion  o r  

ana lys is  o f  tha t  op in ion  say or  sa id ,  I  do  no t  th ink  tha t  
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wou ld  have changed much because there  were ,  a t  that  

s tage,  negot ia t ions  fo r  se t t lement  a l ready ongo ing  between  

Mr  Mkhwanaz i  and Mr  Gama.    

So as  to  op in ions about  the  fa i rness or  un fa i rness ,  

the  r igh tness or  wrongness o f  whatever  had happened in  

the  past ,  I  do  no t  th ink  wou ld  have  amounted to  much and I  

must  have had tha t  v iew a t  the  t ime and say no t  –  to  use 

the  counse l ’s  word ,  bo ther  myse l f  to  be  look ing  fo r  

op in ions on  whether  the  ou tcome was fa i r  o r  no t  because  

they were  a l ready  bent  on  do ing  th i s  th ing .  10 

CHAIRPERSON:    Wel l ,  you  see,  i f  Mr  Mkhwanaz i  had not  

asked tha t  the  two pager  shou ld  inc lude –  the  two pager  

tha t  shou ld  be  prepared fo r  h im shou ld  inc lude the  

quest ion  o f  whether  there  was unfa i rness,  I  wou ld  

unders tand your  answer,  you know? 

MR MAPOMA:     H ’m.  

CHAIRPERSON:    I  wou ld  unders tand your  answer.   But  

once he spec i f i ca l l y  request  tha t  tha t  be  addressed,  I  

wou ld  expect  tha t  i f  you  had not  read tha t  ru l ing  and i f  you  

d id  no t  have a  v iew on the  fa i rness or  o the rw ise  o f  Mr  20 

Gama’s  d ismissa l ,  I  wou ld  expect  tha t  you wou ld  want  to  

read tha t  bu t  i r respect ive  o f  whether  the  board  wou ld  

change i t s  v iew or  no t  s imp ly  because Mr  Mkhwanaz i  

requested tha t  the  two pager  shou ld  inc lude someth ing  on  

tha t .  
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MR MAPOMA:     Yes.  

CHAIRPERSON:    So  tha t  i s  wha t  makes me th ink  tha t  I  

wou ld  have expected tha t  you wou ld  a t  leas t  want  to  read  

tha t  in  o rder  to  be  ab le  to  address th i s  i ssue tha t  he  

requested be addressed.   You accept  tha t?  

MR MAPOMA:     No,  I  unders tand tha t .   I  unders tand where  

you are  coming f rom.  

CHAIRPERSON:    Yes,  yes .  

MR MAPOMA:     Bu t  a t  tha t  t ime I  was work ing  w i th  the 

a t to rneys.  10 

CHAIRPERSON:    Yes.  

MR MAPOMA:     And the  ins t ruc t ion  was g iven to  us .  

CHAIRPERSON:    Yes.  

MR MAPOMA:     As  a  team and  maybe I  used the  word  

wrong ly,  and we  produced the  two pager  tha t  he  was  

look ing  fo r.  

CHAIRPERSON:    Yes,  okay.   Mr  Myburgh?  

ADV MYBURGH SC:    Thank you.   So tha t  i s  paragraph 1 .1  

a t  page 20.   A l l  the  op in ions say prospects  o f  cha l leng ing  

h is  d ismissa l  a re  no t  p rospects  o f  success.  20 

MR MAPOMA:     Yes.  

ADV MYBURGH SC:    I f  you  go  to  page 21 under  the  

head ing  Sanct ion ,  you w i l l  see  tha t  i s  p rec ise ly  the  same 

paragraph tha t  Deneys Re i tz  inse r ted  as  pa ragraph  10 in to 

your  memo,  w i th  the  foo tno te .  
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MR MAPOMA:     Yes,  I  see tha t .  

ADV MYBURGH SC:    And then i f  you go to  page 22 you  

w i l l  see  tha t  Deneys Re i tz  conc lude in  p rec ise ly  t he  same 

te rms as  the  inse r ted  pa ragraph 11  in to  your  memo.  

MR MAPOMA:     Yes,  I  see tha t .  

ADV MYBURGH SC:    Where  they  say there  is  a  p robab i l i t y  

tha t  the  sanct ion  may be found unfa i r.  

MR MAPOMA:     Yes,  I  see tha t .  

ADV MYBURGH SC:    Do you read th is  op in ion  when you 

rece ived i t?  10 

MR MAPOMA:     Yes,  I  am sure  I  read i t .  

ADV MYBURGH SC:    Were  you ab le  to  reconc i le  

parag raph  1 .1  w i th  paragraph 4?  

MR MAPOMA:     You cannot  reconc i le .  

ADV MYBURGH SC:    You cannot .  

MR MAPOMA:     H ’m.  

ADV MYBURGH SC:    What  v iew d id  you fo rm then when 

you read th is  repor t?   I  mean,  wha t  i s  go ing  on  here .  

MR MAPOMA:     I t  cont rad ic ts  i t se l f .  

ADV MYBURGH SC:    I t  i s  what?  20 

MR MAPOMA:     I t  cont rad ic ts  i t se l f .  

ADV MYBURGH SC:    I t  cont rad ic ts  i t se l f?  

MR MAPOMA:     Ja .  

CHAIRPERSON:    I  guess Mr  Myburgh is  ask ing  whethe r  

you d id  anyth ing  about  th is  cont rad ic t ion .  
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MR MAPOMA:     I  do  no t  th ink  I  d id  anyth ing .  

CHAIRPERSON:    You d id  no t  do  anyth ing?  

MR MAPOMA:     No.  

CHAIRPERSON:    H ’m.  

ADV MYBURGH SC:    And jus t  – I  do  no t  know i f  you had  

an oppor tun i ty  o f  re f lec t ing  on  the  language.   What  does i t  

mean to  say there  i s  a  p robab i l i t y  tha t  someth ing  may  

happen?  

MR MAPOMA:     [ ind is t inc t ]  21 .13   tha t .  

ADV MYBURGH SC:    Ja ,  I  mean ,  does i t  make sense to 10 

you?  

MR MAPOMA:     Yes,  I  mean,  i t  i s  as  long tha t  i s  used a l l  

the  t ime,  the  probab i l i t y  o f  someth ing  happen ing .  

ADV MYBURGH SC:    May.  

MR MAPOMA:     Yes.  

ADV MYBURGH SC:    Yes,  the  language is  cer ta in ly  used,  

the  probab i l i t y  o f  someth ing  happen ing  but  the  probab i l i t y  

o f  someth ing  may be happen ing  i s  d i f f i cu l t  to  unders tand,  

i s  i t  no t?  

MR MAPOMA:     Yes,  i t  i s .  20 

ADV MYBURGH SC:    Yes because …[ in tervenes]  

MR MAPOMA:     As  long as  i t  i s  used –  and I  have  seen i t  

[ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV MYBURGH SC:    Because they may might  jus t  as  we l l  

go  the  o ther  way.  
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MR MAPOMA:    Yes.      

ADV MYBURGH SC:    So  d id  you unders tand th is  adv i ce?  

MR MAPOMA:     I  unders tood i t  a t  the  t ime but  i f  you  want  

i t  now and you want  to  in te rpre t  the  language,  we l l  you can 

s i t t ing  here  w i th  a l l  the  documents  you have.   A t  the  t ime 

the  two pager  tha t  Mr  Mkhwanaz i  asked f rom me and Mr  

Goo ley  was de l i vered to  h im and th is  what  you were  

re fer r i ng  me to  ear l ie r.   Th is  op in ion  tha t  we have here  on  

the  –  tha t  i s  da ted  22 Feb.  I t  i s  a lso  an  op in ion  tha t  r igh t ly,  

when you look a t  i t  now,  does not  seem to  make  sense,  10 

wh i le  pa ragraph 1 .1  says another  th ing ,  the  las t  pa rag raph 

says someth ing  e lse .  

CHAIRPERSON:    D id  you read tha t  sentence wh ich  has 

go t  p robab i l i t y,  d id  you read i t  as  mean ing  tha t  the  

probab i l i t ies  were  tha t  the  barga in ing  counc i l  wou ld  f ind 

the  sanct ion  o f  d ismissa l  inappropr ia te?   D id  you 

unders tand i t  to  be  to  tha t  e f fec t?  

MR MAPOMA:     Yes,  Cha i r.  

CHAIRPERSON:    That  i s  how you unders tood i t .  

MR MAPOMA:     Yes.  20 

CHAIRPERSON:    And w i th  tha t  unders tand ing  you then 

found i t  in  conf l i c t  w i th  1 .1?  

MR MAPOMA:     Yes.  

CHAIRPERSON:    Yes,  oaky.  

MR MAPOMA:     Because,  you see,  1 .1  i s  what  the  
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a t to rneys are  say ing .  

CHAIRPERSON:    Ja .  

MR MAPOMA:     Ja ,  i t  i s  the i r  op in ion .  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Bu t  they are  a l so  te l l ing  us  tha t  even i f  we 

say th is ,  p robab ly  the  barga in ing  counc i l  can  see i t  

d i f fe ren t ly.  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Wi th  the  fac t  tha t  what  i t  says  

…[ in tervenes]  10 

CHAIRPERSON:    Oh okay,  no ,  you may be in t roduc ing  

new ones tha t  may be one might  no t  p ick  up .   A re  you 

say ing  the  a t to rneys in  the  two pa rag raphs are  say ing  – or  

a re  say ing  in  the  –  e f fec t i ve l y  say ing  on  the  one hand our  

op in ion  is  tha t  there  are  no  good prospects  fo r  Mr  Gama to  

succeed in  the  barga in ing  counc i l ,  the  arb i t ra t ion ,  in  

hav ing  the  d ismissa l  dec la red unfa i r  and get  re ins ta tement .   

That  i s  the  op in ion  they g i ve .  

MR MAPOMA:     H ’m.  

CHAIRPERSON:    Bu t ,  hav ing  sa id  tha t ,  a re  you say ing  in  20 

the  la te r  paragraph tha t  has go t  p robab i l i t y,  they  are  

say ing  i r respect i ve  o f  ou r  op in ion  we th ink  probab ly  the  

barga in ing  counc i l   w i l l  f ind  the  d ismissa l  un fa i r  and 

re ins ta te  Mr  Gama?  I s  tha t  how you read i t?  

MR MAPOMA:     That  i s  how I  read i t ,  Cha i r.   You see,  an  
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op in ion  can be g iven to  say what  a re  your  v iews on th is ,  to  

g ive  them the  v iews but  you canno t  be  asked to  guarantee 

then what  i s  a  par t i cu la r  body go ing  to  –  how is  go ing  to  

dec ide ,  i t  i s  about  the  v iews,  s t rong as  they may  be a t  

some s tage.   But  now i f  you are  asked we l l ,  wha t  i s  the 

barga in ing  counc i l  go ing  to  say?  You cannot  say  tha t .   You 

must  a l low fo r  the  fac t  tha t  there  m ight  be  somebody e lse  

who d i f fe rs  w i th  your  s t rong v iews,  w i th  your  s t rong 

op in ion .   So I  th ink  tha t  i s  what  the  a t to rneys are  say ing .   

There  [ ind is t inc t ]  00 .25  but  desp i te  our  v iew tha t  the  10 

prospects  a re  good,  there  i s  a  poss ib i l i t y  tha t  the  counc i l  

can s t i l l  ru le  in  h is  favour.  

CHAIRPERSON:    Bu t  i f  you  …[ in tervenes]  

MR MAPOMA:     Th is  i s  my in te rp re ta t ion  o f  i t .  

CHAIRPERSON:    Bu t  i f  tha t  i s  how you unders tood two 

paragraphs then there  wou ld  be  no  cont rad ic t ion .  

MR MAPOMA:     Wel l ,  in  the  sense tha t  counse l  i s  ask ing  

the  quest ions because the  way he is  ask ing ,  jux taposes the  

two so  say i f  there  i s  an  op in ion  tha t  the  prospects  a re  no t  

good then fo r  them now to  say to  r igh t  the  probab i l i t ies  o f  20 

th is  pe rson seems to  ca l l  i t  [ ind is t inc t ]  25 .56 .   And I  agree 

w i th  h im,  you can read i t  l i ke  tha t .   H is  reason is  a lso  a  

way o f  look ing  a t  th is  th ing  bu t  there  was a l so  ano ther  way 

o f  look ing  a t  i t  where  I  say  an  op in ion  can be g3 iven,  ve ry  

s t rong ly  to  say th is  i s  my v iew on th is  bu t  be  a l i ve  to  the  
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fac t  tha t  another  body can reach  a  d i f fe ren t  conc lus ion  

desp i te  what  I  say.   So tha t  i s  my unders tand ing .  

CHAIRPERSON:    Yes,  bu t  you d id  say you saw the  two as  

cont rad i c to ry  to  each o the r.  

MR MAPOMA:     Yes,  I  say  tha t  in  the  contex t  o f  the  

quest ion  tha t  he  is  ask ing  me now.  

CHAIRPERSON:    Yes.  

MR MAPOMA:     Yes.  

CHAIRPERSON:    Mr  Myburgh.  

ADV MYBURGH SC:    Yes,  thank you.   I  mean the  one 10 

th ing  you cannot  do  is  in te rp re t  th is  op in ion  as  say ing  tha t  

Transnet  p rospec ts  o f  success were  poor.  

MR MAPOMA:    Can you come aga in?  

ADV MYBURGH SC:    There  is  no  way o f  in te rpre t ing  th is  

op in ion  as  mean ing  tha t  the  adv ice  was tha t  Transnet ’s  

p rospects  o f  success were  poor.  

MR MAPOMA:     Paragraph 1 .1  i s  c lea r  tha t  the  op in ion  i s  

tha t  they are  no t  good,  i t  i s  a lmost  good,  i s  tha t  no t  what  i t  

says?  

ADV MYBURGH SC:    I  does not  say  they are  no t  good,  Mr  20 

Mapoma …[ in tervenes]  

MR MAPOMA:     I t  says  i t  i s  no t  good.  

ADV MYBURGH SC:    I t  h igh l igh ts  what  you put  in  your  

memo.   There  is  a  r i sk  tha t  comes w i th  a l l  l i t i ga t ion .   

Where  does i t  say  tha t  your  p rospects  o f  success a re  bad,  
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you  are  go ing  to  lose  th is  case?  

MR MAPOMA:     No,  i t  i s  no t  say ing  so .   Does not  say  so .  

ADV MYBURGH SC:    Ja .  

MR MAPOMA:     Ja .  

ADV MYBURGH SC:    So  do you see any bas is  fo r  

se t t lement  on  the  bas i s  o f  tha t  adv ice?  

MR MAPOMA:     No.  

ADV MYBURGH SC:    That  i t  does  not  mean anyth ing?  

MR MAPOMA:     No,  I  do  no t .  

ADV MYBURGH SC:    Wel l ,  le t  me take you to  someth ing  10 

tha t  I  must  say  has been t roub l ing  me about  your  ev idence.   

You –  a t  the  beg inn ing ,  when we were  dea l ing  w i th  your  

f i rs t  a f f idav i t  you  sa id  tha t  you f i rs t  began work  in  re la t ion  

to  the  Gama mat te r  a f te r  the  Pub l ic  Pro tec tor ’s  compla in t ,  

you worked together  w i th  Mr  Mkhwanaz i  in  address ing  the  

Pub l ic  Pro tec tor ’s  compla in t .   i s  tha t  r igh t?  

MR MAPOMA:     No,  tha t  i s  no t  a  cor rec t ion ,  yes .  

ADV MYBURGH SC:    D id  you have occas ion  to  go  to  

meet ings,  board  o f  d i rec tors  o r  subcommi t tees o f  the  board  

where  you wou ld  address them in  re la t ion  to  no  doubt  what  20 

was an impor tan t  th ing ,  tha t  be ing  the  Pub l ic  Pro tec tor ’s  

compla in t?   

MR MAPOMA:     Yes,  I  d id .  

ADV MYBURGH SC:    Cou ld  I  ask  you p lease to  go  to  

bund le  1  and to  tu rn  up  page 827?    
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MR MAPOMA:     Yes,  I  am there .  

ADV MYBURGH SC:    Now th is  i s  an  annexure  to  the  

a f f idav i t  o f  Dor is  Tshepe who was a  d i rec tor  a t  the  t ime.   A t  

827 you f ind  a  m inute  o f  a  meet ing  o f  the  Corpora te  

Governance and  Nominat ion  Commi t tee  o f  3  February  

2011,  i s  tha t  cor rec t?  

MR MAPOMA:     Yes,  I  see tha t .  

ADV MYBURGH SC:    And you w i l l  see  a t  1 .2 tha t  members  

o f  tha t  commi t tee  tha t  were  p resent ,  i t  seems when Mr  

Mkhwanaz i ,  Ms Nkanya …[ in tervenes]  10 

MR MAPOMA:     Mnyaka.  

ADV MYBURGH SC:    Mnyaka,  I  beg your  pardon,  Ms  

Tshepe and Mr  Sharma.  

MR MAPOMA:     Yes.  

ADV MYBURGH SC:    And then i f  you drop down,  so  there  

are  fou r,  the  Cha i rman and then th ree  members .   You drop 

down under  1 .4  you see tha t  you were  the re  as  we l l .  

 ADV MAPOMA:    Yes,  I  was there .  

ADV MYBURGH SC:    Together  w i th  your  boss Ms  

S tephen?  20 

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Now perhaps I  can jus t  you p lease 

over  the  page  to  828 and  ask you to  have a  l ook a t  

parag raph 6 .7 ,  the  head ing  be ing  “Repor t  back f rom the  

Adver t  P rocess” ,  and you w i l l  see  tha t  the  tex t  there  what  
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was happen ing  is  th is  commi t tee  was app ly ing  i t s  m ind 

wasn ’ t  i t  to  the  new –  to  f i l l i ng  the  pos i t ion  o f  the  Group  

Ch ie f  Execut ive .   

ADV MAPOMA:   Yes,  I  see tha t .   

ADV MYBURGH SC:    And i f  you then go to  page 830,  you 

w i l l  see  towards the  m idd le  o f  the  page there ’s  a  head ing 

a t  6 .9 ,  “ Invest iga t ion  by  the  Pub l ic  Pro tec tor ” .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   And there  i t  records  a t  691,   

“Mr  Mapoma took the  commi t tee  th rough Sen ior  10 

Counse ls  op in ion  tha t  was obta ined w i th  regard  to  

Mr  Gama’s  app l i ca t ion  w i th  the  GCE pos i t ion ” .  

He h igh l igh ted  tha t  the  lega l  op in ion  was based  on the  

fo l low ing issues,  

“Does the  gu i l t y  verd i c t  aga ins t  Mr  Gama exc lude 

h im f rom be ing  cons ide red in  the  cur ren t  GCE 

se lec t ion  process,  how does the  pend ing  appea l ,  

a f fec t  the  Board  dec is ion ,  does the  Pub l ic  Pro tec to r  

compla in t  cur ren t ly  be ing  dea l t  w i th  have any 

bear ing?”  20 

 When you ta lk  about  an  appea l ,  I  assume you ’ re  

ta lk ing  about  the  Barga in ing  Counc i l  a rb i t ra t ion?  

ADV MAPOMA:    That  wou ld  have been i t .  

ADV MYBURGH SC:    Yes,  so  we  w i l l  ge t ,  in  a moment ,  to  

a  c lause in  one o f  the  Transnet ’s  po l i c ies ,  c lause  4 .8 .4 ,  
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you ’ve  heard  o f  tha t  c lause.  

ADV MAPOMA:    I ’ ve  heard .  

ADV MYBURGH SC:    And what  does tha t  c lause p rov ide .  

ADV MAPOMA:    I  w i l l  have to  look  a t  the  m inute  now 

because I  don ’ t  reca l l  i t  o ff  my head.  

ADV MYBURGH SC:    Yes.  

ADV MAPOMA:    Bu t  I  th ink  i t ’s  go t  to  do  w i th  the  –  

somebody who had been d i smissed and who had not  been 

–  who was supposed to  no t  to  be  a l lowed to  app ly  aga in  fo r  

the  pos i t ion  in  the  company.  10 

ADV MYBURGH SC:    Yes,  p rec ise ly.  

ADV MAPOMA:    I t  was to  tha t  e f fec t .  

ADV MYBURGH SC:    And tha t ’s  in  fac t ,  why you had  

sought  Sen io r  Counse l ’s  op in ion .   I  mean one o f  the 

quest ions tha t  Sen io r  Counse l  was asked is ,  does the  

gu i l t y  verd i c t  aga ins t  Mr  Gama exc lude h im f rom be ing  

cons idered,  cor rec t?  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   So ,  le t ’s  then go,  to  what  was the  

cent ra l  debate  a t  th is  meet ing .   Le t  me ask you to  go  to  20 

page 831 and le t  me d i rec t  your  a t ten t ion  p lease,  to  

parag raph 6 .3 .13  where  i t  says  dev ia t ion  f rom c lause  

4 .8 .4 ,  do  you see  tha t?   

ADV MAPOMA:    Yes,  I  see tha t .  

ADV MYBURGH SC:    And the  f i rs t  sub-paragraph says,  
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“Ms Tshepe and Mr  Nyaka s ta ted  tha t  the  cur ren t  

se t t lement  nego t ia t ions  w i th  Mr  Gama were ,  

p resumably  a  ra t iona le  fo r  dev ia t ion  f rom c lause  

4 .8 .4  bu t  because there  were  cur ren t  se t t lement  

negot ia t ions  tha t  was a  ra t iona le  to  dev ia te  f rom 

tha t  c lause” ,  

 That ’s  what  they sa id .  

ADV MAPOMA:    That ’s  what  they say ja?  

ADV MYBURGH SC:    Mr  Sharma d isagreed and s ta ted  tha t  

i t  was not  in  the  best  in te res t  o f  the  organ isa t ion  to  dev ia te  10 

f rom c lause 4 .8 .4 .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   Next  sub-paragraph,  

“Mr  Sharma s ta ted  tha t  he  was unhappy w i th  how 

Mr  Gama’s  mat te r  was be ing  hand led .    He ind i ca ted  

tha t  he  was o f  the  v iew tha t  the  commi t tee  was not  

cons ider ing  the  best  in te res t  o f  the  company but  

tha t  o f  an  ind iv idua l ” .  

ADV MAPOMA:    Ja .  

ADV MYBURGH SC:    I  mean,  what  was be ing  cons ide red 20 

here  was whethe r  a  d ismissed Ch ie f  Execut ive ,  d ismissed  

f rom a  d iv is ion  o f  Transnet ,  cou ld  be  in  the  runn ing  fo r  the 

Group Ch ie f  Execut ive ,  co r rec t?  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    The next  sub-paragraph,  
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“The commi t tee  vo ted  on whethe r  o r  no t  i t  shou ld  

dev ia te  f rom c lause 4 .8 .4 ,  the re  were  th ree  vo tes 

aga ins t  one,  in  favour  o f  dev ia t ion ” ,   

 So,  we cer ta in l y  –  we ’ l l  see  jus t  now Mr  Sharma 

vo ted aga ins t  i t ,  Mr  Mkhwanaz i  and the  two o ther  members  

vo ted  in  favour  o f  a  dev ia t ion .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    And then i f  you go to  the  next  sub-

paragraph be low tha t ,  

“The commi t tee  reso lved tha t  i t  recommends tha t  10 

Gama be cons ide red fo r  the  GCE se lec t ion  process,  

cor rec t?  

ADV MAPOMA:    Yes,  I  see tha t .  

ADV MYBURGH SC:    Now,  do  you accept  tha t  there  was  

an ex tens ive  debate  about  dev ia t ing  f rom c lause 4 .8 .4?  

ADV MAPOMA:    Yes,  there  was a  debate .  

ADV MYBURGH SC:    And you par t i c ipa ted  in  tha t  debate .  

ADV MAPOMA:    Yes,  I  was pa r t i c ipa t ing ,  I  was  asked 

cer ta in  adv i ce  –  quest ions were  asked to  me,  I  w i l l  answer  

them,  so  I  par t i c i pa ted .  20 

ADV MYBURGH SC:    Now –  and I  b rought  th is  to  your  

a t ten t ion ,  Ms Tshepe,  a t  page 833,  she has produced –  she  

obta ined a  reco rd ing  o f  th is  meet ing  and she produced a  

t ranscr ip t  o f  i t .  

ADV MAPOMA:    I  saw tha t  th is  morn ing .  
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ADV MYBURGH SC:    And there ’s  a  cer t i f i ca te  o f  verac i t y,  

you see tha t?  

ADV MAPOMA:    Yes,  I  saw tha t  bu t  hav ing  seen tha t ,  I  

jus t  want  to  b r ing  someth ing  to  your  a t ten t ion  tha t  you  

might  no t  be  aware  o f .   There  are  ins tances where  my 

name is  wr i t ten  aga ins t  what  Mr  Mkhwanaz i  w i l l  be  say ing ,  

fo r  ins tance he ’ l l  be  say ing  I  want  to  b r ing  Mr  Gama to  my 

o f f i ce  and tha t  w i l l  be  wr i t ten  aga ins t  my name,  so  I  w i l l  

no t  accept  tha t…[ in tervenes] .  

ADV MYBURGH SC:    A l r igh t  we can dea l  w i th  tha t .  10 

ADV MAPOMA:    So ,  there  w i l l  be  some inaccurac ies  in  

respect  o f  tha t .  

ADV MYBURGH SC:    Yes,  no ,  tha t   I  unders tand but  I  

want  you take  you to  a  par t i cu la r  por t ion  o f  th is  t ransc r ip t  

wh ich  I  have brought  to  your  a t ten t ion  be fo re .  

ADV MAPOMA:    Ja .  

ADV MYBURGH SC:    Le t  us  go ,  p lease to  page 854,  now I  

jus t  want  to  contex tua l i se  th i s ,  th is  i s  rea l l y  towards the  

end o f  the  debate ,  because i f  you look a t  855,  I ’m  go ing  to  

go  th rough i t  in  de ta i l ,  you  see a t  the  foo t  o f  855 i t  says  a t  20 

715,  

“Co l leagues I  w i l l  dev ia te ,  I  w i l l  do  the  same,  I  w i l l  

no t ,  we w i l l  record  i t ,  th ree  aga ins t  one” ,  

 So,  you see there ’s  the  vo t ing  a t  the  foo t  o f  855? 

ADV MAPOMA:    Yes,  I  see tha t .  
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ADV MYBURGH SC:    So ,  th is  passage tha t  I ’m  go ing  to  

take  you to ,  a t  the  end o f  the  debate ,  immedia te l y  be fo re  

the  vo te .   Le t ’s  s ta r t  a t  854 and  I  want  to  take  you two  

l ines  above,  wha t  i s  reco rded on the  le f t  as  685,  you see 

tha t?  

ADV MAPOMA:    Yes,  I  see tha t .  

ADV MYBURGH SC:    The Cha i rman –  Who is  the  

Cha i rman o f  th is  meet ing?  

ADV MAPOMA:    You ask ing  who was the  Cha i rman o f  the  

meet ing?  10 

ADV MYBURGH SC:    Yes.  

ADV MAPOMA:    No.  

ADV MYBURGH SC:    Who was the  Cha i rman o f  the  

meet ing?  

ADV MAPOMA:    I t  was Mr  Mkhwanaz i .  

ADV MYBURGH SC:    Cor rec t ,  so  Mr  Mkhwanaz i  says,  

 “Can you comment  on  tha t ,  the  appea l  p rocess” ,  

 Now we know tha t ’s  the  arb i t ra t ion ,   

“Can you comment  and then i t  records  oppos i t e  

your  name,  CA is  no t  appea l ing  aga ins t  the  20 

d ismissa l  fo r  a l l  in ten ts ,  he ’s  appea l ing  the  

sanct ion ,  [ ind is t inc t ]  Ms Tshepe but  the  sanct ion  is  

the  d ismissa l .   Nyaka,  he ’s  no t  appea l ing  aga ins t ,  

we agree w i th  tha t ” ,  

 Then over  the  page oppos i te  your  name,  
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“He ’s  no t  appea l ing  aga ins t  the  f ind ing  o f  gu i l t y,  

he ’s  appea l ing  aga ins t  the  d i smissa l ,  now I  sa id ” ,  

 You sa id  tha t?  

ADV MAPOMA:    Yes,  I  sa id  tha t .  

ADV MYBURGH SC:    And then Ms Tshepe sa id ,   

“Which  is  the  d i squa l i f i ca t ion ,  so r ry  Saaks I  jus t  

want  to  unders tand wh ich  is  the  d i squa l i f i ca t ion ” ,  

 So,  you re fer  to  a  Saaks.  

ADV MAPOMA:    Yes,  I ’m  Saaks,  you jus t  m isspe l led  my  

name a  lo t .  10 

ADV MYBURGH SC:    Sure ,  you sa id  tha t?  

ADV MAPOMA:    The l ine…[ in tervenes] .  

ADV MYBURGH SC:    Ms Tshepe sa id  tha t?  

ADV MAPOMA:    He ’s  no t  appea l ing  aga ins t  the  f i nd ing  o f  

gu i l t y  appea l ing  aga ins t  the  d ismissa l  now I  sa id  –  then i t  

ge ts  cu t  o f f .  

ADV MYBURGH SC:    Cor rec t ,  cou ld  you then read  p lease,  

to  the  Cha i rperson,  what  you sa id  a f te r  tha t?  

ADV MAPOMA:    Okay.  

ADV MYBURGH SC:    From 695 to  703.  20 

ADV MAPOMA:    Yes,  Cha i r,  the  sa id  pa ragraph reads as  

fo l lows,  aga ins t  my name,  

“R igh t ,  now I  adv ise  the  Cha i r  to  say tha t ,  i f  we as  

Transnet  go  to  the  appea l  and oppose the  appea l ,  

we s tand a  very  good chance  o f  w inn ing  tha t  
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appea l ” ,  

 That  was my v iew a t  the  t ime,  

“Where  I ’m  say ing ,  we are  no t  s t rong Dor is  i s ,  i f  we 

have to  exp la in  the  ra t iona l i t y  o f  why we are  

se t t l ing ,  I  don ’ t  th ink  we are  on  very  s t rong grounds  

on tha t ,  tha t  i s  my v iew but  …[ ind is t inc t ]  o f  i t se l f  

and i f  we go and argue the  mat te r  on  the  appea l  we  

s tand a  very  good chance o f  succeed ing .   You see I  

can w in ,  bu t  we can a lso  w in  as  Transnet ,  bu t  we  

have a  very,  very  good case aga ins t  h im there” ,  10 

 That  i s  why we sa id ,  le t  us  ra the r  postpone to  the  

24 t h  o f  Apr i l  Cha i r,  a f te r  anothe r  hear ing ,  so  tha t  we pursue  

the  se t t lement  p rocess,  so  the  d i smissa l  –  then i t  ge ts  cu t  

o f f  aga in .  

ADV MYBURGH SC:    So ,  le t ’s  jus t  look  a t  th is  now,  here  

you say tha t  Transnet  had a  very,  very  good case.  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:     R igh t ,  and  in  fac t  what  you  say,  i s  

tha t  se t t lement  wou ld  no t  be  ra t iona le .   

ADV MAPOMA:    I  say  so ,  tha t ’s  the  fac t  o f  i t .  20 

ADV MYBURGH SC:    So ,  up  un t i l  now you ’ve  been te l l ing  

the  Cha i rperson  tha t  you d idn ’ t  have any v iew on th is  

mat te r,  why?  Here  you are  express ing  the  s t rongest  v iew,  

“we have a  very,  very,  good case” ,  where  we ’ re  go ing  to  

ac t  i r ra t iona l l y  i s  i f  we se t t le ,  how do you reconc i le  tha t  
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w i th  your  ev idence ear l ie r,  tha t  you  had no v iew? 

ADV MAPOMA:    we l l  my v iew wou ld  have been fo rmed a t  

some s tage…[ in tervenes] .  

ADV MYBURGH SC:    Th is  i s  on  the  3 r d  o f  February,  your  

v iew d idn ’ t  d isappear,  d id  i t ,  be fore  the  consu l ta t ion?  

ADV MAPOMA:    No.  

ADV MYBURGH SC:    Or  your  memorandum? 

ADV MAPOMA:    Th i s  I  go t  th is  morn ing ,  I  record  i t ,  I  read 

i t  and I  remember  i t  and I  agree i t  cor rec t l y  re f lec ts  what  I  

sa id  a t  the  t ime.  10 

ADV MAPOMA:    So ,  what ’s  impor tan t  i s ,  you go t  i t  th is  

morn ing ,  be fo re  you gave ev idence in  the  Commiss ion ,  

tha t ’s  why,  I  purpose ly,  as  a  cour tesy  to  you,  b rought  th is  

to  your  a t ten t ion .  

ADV MYBURGH SC:    Wel l  i t  m igh t  have been the  way the  

quest ion  was asked but  my v iew is  recorded there  a t  the  

t ime o f  the  meet ing ,  remember  th i s  meet ing  happened,  no t  

on  the  same t ime as  when we were  a t  …[ ind is t inc t ]  

because Mr  Mkhwanaz i ’s  request  was when …[ ind is t inc t ]  in  

wr i t ing  someth ing  tha t  sa id  Mr  Gama had been  t rea ted 20 

unfa i r l y.   A t  tha t  t ime…[ in tervenes] .  

ADV MYBURGH SC:    Mr  Mapoma,  you ’ re  rea l l y  m ix ing  

yourse l f  up  now.   When you sa id  to  the  Cha i rpe rson tha t  

you had no v iew on the  mer i t s ,  i s  when I  was examin ing  

you in  re la t ion  to  your  memorandum.  



14 OCTOBER 2020 – DAY 283 
 

Page 176 of 209 
 

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   That  you wro te  on  the  14 t h  o f  

February.   

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    Th is  i s  a t  a  meet ing ,  very,  very  

impor tan t  meet ing  on  the  3 r d  o f  February.  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    You ’ re  no t  suggest ing  to  the  

Cha i rperson tha t  on  the  3 r d  o f  February  I  had a  ve ry  s t rong  

v iew and then my  v iew evapora ted  by  the  14 t h  o f  February,  10 

you ’ re  no t  sugges t ing  tha t?  

ADV MAPOMA:    No,  I ’m  not  suggest ing  tha t .  

ADV MYBURGH SC:    So ,  what  i s  your  pos i t ion?  

ADV MAPOMA:    I t  m igh t  we l l  be  –  my reco l lec t ion ,  maybe  

I  m ight  have fo rgo t ten ,  I  don ’ t  know.  

CHAIRPERSON:    Wel l ,  i t ’s  someth ing  tha t  does need  

some exp lanat ion ,  par t i cu la r ly  i f  you  were  g i ven th i s  in  the  

morn ing  and you  were  ab le  to  read i t  and the re fore  you  

remember  –  i f  you  had fo rgo t ten  you remembered tha t  you 

d id  express qu i te  a  s t rong v iew on  the  mer i t s ,  o f  p rospects  20 

o f  success a t  th is  meet ing .   Now,  when you were  asked in  

the  course  o f  the  day,  whethe r  you had a  v iew on the  

un fa i rness or  o therw ise  o f  Mr  Gama’s  d ismissa l ,  one wou ld  

have expected tha t  two th ins  wou ld  happen.   One i s ,  tha t  

you ’d  say,  yes  I  had a  v iew because you had read i t ,  you  



14 OCTOBER 2020 – DAY 283 
 

Page 177 of 209 
 

had re f reshed your  memory  and th is  was my v iew or  you 

might  say,  we l l  I  had a  v iew f rom a  cer ta in  t ime bu t  be fore  

tha t  t ime I  m ight  no t  have had  a  v iew,  tha t ’s  another  

poss ib i l i t y  bu t  to  the  ex ten t  tha t  we were  dea l ing  w i th  a  

t ime tha t  i s  la te r  than the  3 r d ,  tha t  was la te r  than the  3 r d  o f  

February  where  you sa id  you d id  no t  have a  v iew and you  

d id  no t  even say,  look  I  have ac tua l l y  seen someth ing  –  

there ’s  a  t ime tha t  I  expressed a  v iew.  So,  i t ’s  go ing  to  be  

impor tan t  to  check where  –  the  t im ing  tha t  –  i f  you  had 

sa id  tha t ,  tha t  m ight  be  –  m ight  have been someth ing  e lse  10 

but  you d idn ’ t  say  tha t  you sa id ,  you sa id ,  you had no v iew 

and tha t  was i t .  

ADV MAPOMA:    S i r,  we ’ l l  have to  look  a t  the  contex t  o f  

these quest ions.   I  answered tha t  in  the  morn ing  because 

we were  coming f rom the  consu l t a t ion  no te  meet ings,  we 

were  coming f rom a  request  tha t  Mr  Mkhwanaz i  had made 

fo r  us  to  have an op in ion  on  whether  Mr  Gama had been 

t rea ted  unfa i r l y  a t  the  t ime,  wh ich  we wanted to  go  and te l l  

the  Board  and a t  the  t ime tha t  he  asked me tha t ,  I  s t i l l  say,  

I  d idn ’ t  have a  v iew on the  mat te r  and then you cont inued 20 

and you sa id  bu t  you then rece ived op in ions la te r  on  and 

so  on  and so  on  but  h is  was now a f te r  Mr  Mkhwanaz i ,  a t  

the  t ime when he  asked me th is  th ing .   A t  the  t ime I  knew 

tha t  –  he  had in fo rmed me tha t  the  Board  had a l ready 

taken a  dec i s ion  to  re ins ta te  Mr  Gama,  a l l  tha t  was le f t  
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were  the  de ta i l s  o f  the  se t t lement .   So,  my v iews were  

i r re levant  as  i t  were  or  v iews  o f  anybody because a  

dec is ion  had been taken a l ready fo r  Mr  Gama to  be  

re ins ta ted…[ in tervenes] .  

CHAIRPERSON:     Ja ,  no ,  bu t  Mr  Mapoma the  po in t  –  one 

o f  the  po in ts  Mr  Myburgh made wh ich ,  you agreed w i th  i s  

once you had a  v iew and you had a  s t rong v iew on the  3 r d  

o f  February,  tha t  v iew was not  go ing  to  evapora te  a f te r  

tha t .  

ADV MAPOMA:    No,  I  agree w i th  tha t .  10 

CHAIRPERSON:    Yes,  so  m id  February,  a  week  or  two 

weeks la te r  o r  even th ree  weeks la te r,  when you were  

asked to  fo rmula te  –  prepare  a  two pager  wh ich  wou ld  

inc lude the  issue  o f  p rospects  o f  success o r  the  issue o f  

whethe r  there  was unfa i rness in  the  d i smissa l ,  you knew 

tha t  you had a  s t rong v iew and the  s t rong v iew was,  

Transnet  had a  very  good chance o f  w inn ing  in  the  

arb i t ra t ion ,  there  was no unfa i rness,  as  fa r  as  you were  

concerned in  how Transnet  had dea l t  w i th  Mr  Gama.   So,  

why d id  you say  you d id  no t  have a  v iew a t  tha t  t ime 20 

because you d id  have a  v iew and a  s t rong one a t  tha t?  

ADV MAPOMA:    Maybe my v iew was fo rmed a t  d i f fe ren t  

t imes I  rea l l y  cannot  be  ab le  to  exp la in  on  tha t .  

CHAIRPERSON:    Ja ,  you are  no t  ab le  to  exp la in?  

ADV MYBURGH SC:    Ja .  
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CHAIRPERSON:   Okay,  Mr  Myburgh?  

ADV MYBURGH SC:    Le t  me jus t  p ick  up  on a  few th ings.   

I f  you go back to  your  words,  “we  have a  ve ry,  very  good  

case,  then you say tha t  i s  why  we sa id ,  le t  us  ra ther  

postpone to  the  24 t h  o f  Apr i l  Cha i r,  a f te r  another  hear ing ,  

so  we  can pursue  se t t lement ” ,  I  mean,  do  I  unders tand th is  

to  mean tha t  you  unders tood tha t  you d idn ’ t  want  to  go  to  

a rb i t ra t ion  because you cou ld  lose  and tha t ’s  why the  

arb i t ra t ion  was  postponed so  tha t  you cou ld  se t t le ,  

cor rec t?  10 

ADV MAPOMA:    I  don ’ t  know whether  I  w i l l  agree w i th  you 

there .  

ADV MYBURGH SC:    Wel l ,  Mr  Mapoma you don ’ t  postpone  

an arb i t ra t ion  because you have a  ve ry,  very  good case,  

you postpone i t  fo r  some o ther  reason.  

ADV MAPOMA:    The arb i t ra t ion  mat te r  was dea l t  w i th  by  

lawyers  tha t  I  had no contac t  w i th .   I ’m  s i t t ing  a t  the  

meet ing  where  d i f fe ren t  k inds o f  quest ions a re  asked and 

I ’m asked fo r  an  op in ion  there  and  fo r  the  l i fe  o f  me,  i f  you  

ask  me now to  p inpo in t  a  pa r t i cu la r  reason why X  and Y 20 

was sa id ,  I  m igh t  no t  be  ab le  to .  

ADV MYBURGH SC:    Wel l  I  jus t  –  I ’m  sor ry  I ’m  jus t  go ing 

to  ask  you th is  once more .   What  d id  you mean when you 

sa id ,  “we have a  very,  ve ry  good  case aga ins t  h im there ,  

tha t  i s  why we sa id ,  le t  us  ra ther  postpone”?  
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ADV MAPOMA:    I  don ’ t  reca l l  even what  was  be ing  

postponed but  when I  look  a t  th is  th ing ,  th is  pa rag raph 

…[ ind is t inc t ]  I  mean w i thout  contex t .   I  wou ld   have to  

know now whethe r  was the  hear ing  on  the  24 t h  o f  February,  

I ’m  not  sure  as  I ’m  s i t t ing  here  now.  

ADV MYBURGH SC:    R igh t ,  so  what ’s  happened now is  –  

remember  th i s  i s  r igh t  a t  the  end  o f  th is  debate .   You ’ve  

sa id  we ’ve  go t  a  very,  very  good case.  

ADV MAPOMA:    Ja .  

ADV MYBURGH SC:    Look a t  what  Dor i s  Tshepe then sa id ,  10 

“Sor ry  Cha i r,  I ’m  very  confused,  then you have to  

exp la in  to  me,  why are  we se t t l ing  i f  we ’ re  go ing  to  

w in  the  case” ,  

 A good quest ion  hey,  so  i t ’s  a  good quest ion?  

ADV MAPOMA:   Not  me,  i t  was the  Board  tha t  dec ided to  

do  tha t ,  so  she shou ld  have asked  tha t  quest ion  f rom them.  

ADV MYBURGH SC:    I ’m  ask ing  you,  i t ’s  a  good quest ion  

to  ask ,  i sn ’ t  i t?  

ADV MAPOMA:    Yes,  i t  i s .  

ADV MYBURGH SC:    Cor rec t ,  she says,  20 

“ I ’m  confused then you have to  exp la in  to  me why 

we ’ re  se t t l ing  i f  we ’ re  go ing  to  w in  the  case” ,  

 Then what  does Mr  Mkhwanaz i  say?  

ADV MAPOMA:    Do you want  me to  read?  

ADV MYBURGH SC:    Yes.  
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ADV MAPOMA:    I t  means I  w i l l  dev ia te  f rom c lause  4 .8 .  

ADV MYBURGH SC:    No,  what  was Mr  Mkhwanaz i  say  a t  

9705 in  response  to  her?  

ADV MAPOMA:    Oh so r ry,  sor ry  then he says,  “we don ’ t  

know” .   

ADV MYBURGH SC:    We don ’ t  know? 

ADV MAPOMA:    Ja .  

ADV MYBURGH SC:    How d id  you unders tand tha t  –  what  

d id  you unders tand tha t  to  mean?  So,  i t ’s  pu t  

to…[ in tervenes] .  10 

CHAIRPERSON:    The quest ion  is  –  I ’m  sor ry  Mr  Myburgh,  

the  quest ion  f rom Ms Tshepe is ,  i f  we have a  ve ry  good  

case,  why a re  we  se t t l ing?  

ADV MAPOMA:    Yes.  

CHAIRPERSON:    And then the  Cha i rperson says,  we don ’ t  

know,  d id  you unders tand h i s  answer,  the  Cha i rperson ’s  

answer?  

ADV MAPOMA:    No,  I  don ’ t  th ink  I  wou ld  have unders tood  

a t  the  t ime but  tha t  i s  what  i s  reco rded there .  

CHAIRPERSON:    Yes.  20 

ADV MAPOMA:    A t  the  t ime tha t  th is  meet ing  was  

happen ing ,  a  dec is ion  to  se t t le  Mr  Gama had been taken 

a l ready,  even i f  i t  was not  by  th is  commi t tee .   So,  by  the  

t ime th is  commi t tee  is  s i t t ing  and they have to  make the i r  

own dec is ions on  th is ,  i t  was a f te r  th is  commi t tee  then th is  



14 OCTOBER 2020 – DAY 283 
 

Page 182 of 209 
 

was supposed to  go  to  the  Board ,  so  the  sequence o f  

events ,  I  am a lso  no t  ab le  to  exp la in  because a t  th is  t ime 

the  dec is ion  is  a l ready there ,  nego t ia t ions  are  happen ing .  

CHAIRPERSON:    See,  what  you  are  say ing  may  be an 

exp lanat ion  fo r  someth ing  e l se  bu t  I  don ’ t  th ink  i t  f i t s  in to 

what  we ’ re  ta lk ing  about  because here  th is  re f lec ts  tha t  

th is  commi t tee  is  en ter ta in ing  the  issue o f ,  how good are  

our  chances o f  w inn ing  th is  case,  in  the  arb i t ra t ion .   So,  

there  i s  a  d iscuss ion  tha t ’s  why you say,  “we have  a  very  

s t rong case” ,  you know.   So,  Ms  Tshepe then asked the  10 

quest ion ,  “bu t  why a re  we then se t t l ing” ,  and –  because 

she says she gets  confuse by  the  fac t  tha t  you are  say ing ,  

Transnet  has a  very  good case bu t  she knows Transnet  i s  

seek ing  to  se t t le  o r  someth ing  or  some peop le  w i th in  

Transnet  a re  ta lk ing  –  are  say ing ,  le t ’s  se t t le .   So,  she ’s  

say ing ,  why then are  we se t t l ing ,  then the  Cha i rperson  

says,  we don ’ t  know.  

ADV MAPOMA:    When I ’m in  tha t  meet ing ,  Cha i r,  I  mean 

tha t  meet ing  w i th  knowledge or  in fo rmat ion  tha t  the  Board  

has a l ready taken th is  dec is ion  because th is  i s  in i t ia l l y  20 

what  Mr  Mafuda had to ld  me.   So,  here  are  Board  members  

now ask ing  these  k inds o f  quest ions f rom the  Cha i rperson.   

So,  fo r  me as  we l l ,  I  don ’ t  unders tand why Board  members  

who were  supposed to  be  par t  o f  a  dec i s ion  a l ready wou ld  

be  s i t t ing  in  th is  meet ing  ask ing  a l l  these k inds o f  
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quest ions bu t  then the  answer  i s ,  as  recorded there ,  we 

don ’ t  know and then  i t  cont inues fu r the r  

down…[ in tervenes] .  

CHAIRPERSON:    O f  course  i t  goes to  the  quest ion  tha t  Mr  

Myburgh posed to  you ear l ie r  on ,  namely,  where  he  was 

read ing  tha t  you sa id  we –  Transnet  has a  very,  ve ry  good  

case,  tha t ’s  why  we postponed to  pu rsue se t t lement ,  the  

two don ’ t  go  together  you see.   So,  now Ms Tshepe says,  

why are  we se t t l ing  then,  Mr  Mkhwanaz i  says,  we don ’ t  

know but  Mr  Mkhwanaz i  i s  the  Cha i rperson o f  the  Board .  10 

ADV MAPOMA:    Yes.  

CHAIRPERSON:    I f  anybody shou ld  know or  shou ld  be  

ab le  to  exp la in  what  the  Board  is  do ing  i t  shou ld  be  the  

Cha i rperson,  the  leader.  

ADV MAPOMA:    Yes.  

CHAIRPERSON:    Bu t  he  says,  we don ’ t  know,  I ’m  sor ry  I  

in te r rup ted  you Mr  Myburgh.  

ADV MYBURGH SC:    Yes,  thank you,  Mr  Cha i rperson.   So,  

the  Cha i rperson says,  we don ’ t  know,  then Ms Tshepe,  to  

her  c red i t  says ,  bu t  Saaks says  we s tand a  ve ry  good 20 

chance o f  w inn ing  and then what  does the  Cha i rperson  

say?  

ADV MAPOMA:    Do you want  me to  read tha t?  

ADV MYBURGH SC:    Yes.  

ADV MAPOMA:    Cha i rperson,  i t ’s  a  50 /50 .  
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ADV MYBURGH SC:    So ,  th is  i s  a  Cha i rpe rson who s tar t s  

ou t  by  say ing ,  I ’ ve  go t  no  idea why we ’ re  se t t l ing ,  and the  

sentence la te r  says,  we l l  ac tua l l y  our  p rospects  o f  success  

are  50 /50.  He doesn ’ t  agree w i th   you,  you ’ re  the  lawyer,  

you say,  we have  a  very,  very  good case,  qu i te  a  sh i f t  i sn ’ t  

i t?  

ADV MAPOMA:   Yes.  

ADV MYBURGH SC:    And then –  you d idn ’ t  quar re l  w i th  

h im,  I  mean,  you d idn ’ t  th ink  i t  was  a  50 /50 case.  

ADV MAPOMA:    No but  …[ in tervenes] .  10 

ADV MYBURGH SC:    You thought  i t  was a  very  good case.  

ADV MAPOMA:    [ Ind is t inc t ]  aga ins t  you wou ld  no t  jus t  

jump in  and –  you wou ld  have to  answer  when –  ta lk  when  

ca l led  upon.  

ADV MYBURGH SC:    Wel l  le t ’s  see what  Mr  Nyaka has to  

say,  I  jus t  want  to  check –  be fore  we get  to  tha t  because 

i t ’s  an  impor tan t  passage.   You –  i n  your  pos i t ion  as ,  what  

i s  i t ,  Genera l  Manager  Lega l?  

ADV MAPOMA:    Genera l  Manager  Group Lega l .  

ADV MYBURGH SC:    Genera l  Manager  Group Lega l?  20 

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    That ’s  a  h igh  lega l  pos i t ion  –  h igh  

up  lega l  pos i t ion .  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:   You repor ted  to  Ms S tevens?   
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ADV MAPOMA:    Yes.  

CHAIRPERSON:   That ’s  jus t  under  the  Execut ives?  

ADV MAPOMA:    Yes Cha i r.  

CHAIRPERSON:    Ja  okay.  

ADV MAPOMA:    There  were  a  number  o f  GM’s  repor t ing  to  

var ious Execut ives .  

ADV MYBURGH SC:    And you were  invo l ved  in  th is  

because o f  your  lega l  acumen,  I  mean,  you had been 

brought  in  to  dea l  w i th  the  Pub l ic  Pro tec tor  i ssue,  you had  

got  an  op in ion  dea l ing  w i th  the  dev ia t ion  f rom c lause 4 .6 .4 ,  10 

you had br ie fed  Sen io r  Counse l ,  co r rec t?  

ADV MAPOMA:    Ja .  

ADV MYBURGH SC:    And jus t  so  tha t  we unders tand i t ,  a t  

th is  t ime you were  lega l l y  qua l i f ied ,  we know tha t  you had  

le f t  Transnet  to  go  and do your  pup i l lage but  th is  t ime,  

p resumably,  you were  lega l l y  qua l i f ied?  

ADV MAPOMA:    Yes,  I  was.  

ADV MYBURGH SC:    I  see .  

CHAIRPERSON:    Bu t  now,  Mr  Mapoma how cou ld  you,  on  

the  3 r d  o f  February  2011,  a t  th is  meet ing  say,  Transnet  had 20 

a  very,  very  good case,  a  very,  very  good chance o f  

w inn ing  the  case  i f  you had never  read the  ru l ings  o f  the 

Cha i rperson o f  the  d isc ip l ina ry  inqu i ry?  

ADV MAPOMA:  [ Inaud ib le  m ic  no t  on ] .    

ADV MYBURGH SC:    Sor ry  Cha i r,  the  w i tnesses ’ 
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m icrophone is  o f f  apparent ly.  

CHAIRPERSON:    Jus t  keep i t  on  Mr  Mapoma.  

ADV MAPOMA:    I  d idn ’ t  rea l i se  tha t  i t  was o f f .   

CHAIRPERSON:    A re  you say ing  tha t ,  when you sa id  tha t  

th is  meet ing ,  Transnet  had a  ve ry,  very  good case ,  one,  

you had not  read the  reasons  or  the  ru l ings  o f  the 

Cha i rperson o f  the  d isc ip l inary  inqu i ry  bu t  two,  you may  

have read somebody ’s  op in ion  on  the  mat te r  –  on  the  case.  

ADV MAPOMA:    I ’m  sure  I  must  have read some op in ion  

Cha i r  because there  was a  lo t  o f  cor respondence,  wr i t ings 10 

on th is  Mr  Gama issue,  I  wou ld  have fo rmed an op in ion  

f rom somewhere .  

CHAIRPERSON:    Bu t  a re  you ab le  to  remember  whethe r  

you d id  –  you had read an op in ion  or  you say,  you  are  no t  

sure ,  maybe you had read an op in ion  or  maybe you had not  

read but  you  had fo rmed  your  op in ion  based  

on…[ in tervenes] .  

ADV MAPOMA:    I  must  have read an op in ion .  

CHAIRPERSON:    You must  have read an op in ion?  

ADV MAPOMA:    Yes.  20 

CHAIRPERSON:    Bu t  you can ’ t  remember  whose op in ion  i t  

may have been?  

ADV MAPOMA:    I  can ’ t  remember,  no .  

CHAIRPERSON:    Cou ld  i t  have been an op in ion  f rom the  

Deneys Re i tz?  
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ADV MAPOMA:    Poss ib ly.  

CHAIRPERSON:    Poss ib l y?  

ADV MAPOMA:    Or  the  one f rom Mr  . . . [ in te rvenes]  

CHAIRPERSON:    I ,  I  . . . [ in te rvenes]   

ADV MAPOMA:  I  don ’ t  know.  

CHAIRPERSON:   D idn ’ t  you say ear l ie r  on  you had not  

read any op in ions  when you were  say ing  you had no v iew?  

ADV MAPOMA:    I  had read op in ions,  Cha i r,  even in  my 

own memorandum tha t  I ’d  wr i t ten  to  Ano j  I  re fe r red  to  an  

op in ion ,  I  quoted  i t ,  one o f  the  op in ions tha t  I  had come 10 

across I  ac tua l l y  quoted i t  there .  So,  I  know tha t  there  

were  op in ions on  th is  f loa t ing  around,  bu t  I  cannot  p inpo in t  

as  to  where  exact ly  I  wou ld  have read tha t  to  make my 

v iew what  i t  was.  

CHAIRPERSON:    Wel l  par t  o f  what ’s  concern ing  to  me is  

tha t  a t  some s tage you sa id  you had no op in ion  about  the  

mer i t s  o f  Mr  Gama’s  case or  the  fa i rness o r  o the rw ise  o f  

h is  d ismissa l  and  then we d i scover  tha t ,  a t  some s tage you  

d idn ’ t  jus t  have an op in ion ,  you had a  ve ry  s t rong op in ion  

bu t  you had not  read the  ru l ings  o f  the  Cha i rperson  o f  the  20 

d isc ip l ina ry  inqu i ry  and you may  have read or  d id  read 

some op in ions tha t  you can ’ t  remember  who they were  

wr i t ten  by  and so  on ,  tha t ’s  the  sum to ta l  o f  what  you are  

say ing?  

ADV MAPOMA:    Ja .  
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CHAIRPERSON:    Yes,  okay,  Mr  Myburgh?  

ADV MYBURGH SC:    Thank you.   So,  we have go t  to  the  

Cha i rperson now say ing ,  i t ’s  a  50 /50  case.  

ADV MAPOMA:    Yes.  

ADV MYBURGH SC:    Le t ’s  have  a  look what  Mr  Nyaka 

then says,  

 “ I  th ink ,  Cha i r,  le t ’s  move i t  f rom lega l  now” ,  

 So you had jus t ,  as  the  second most  sen io r  lega l  m ind  

in  the  organ isa t ion  sa id ,  tha t  we have a  very,  ve ry  good  

case,  Mr  Nyaka says,  le t ’s  move i t  f rom lega l  now because  10 

tha t ’s  the  p rob lem,  I  th ink  le t ’s  move i t  f rom lega l ,  he ’s  

g iven h is  op in ion  wh ich  I ,  by  the  way,  don ’ t  agree w i th .   I t  

is his opin ion.   I  have an opinion.   He shares an opinion.   

Everyone else has an opinion.   Now the accountabi l i ty and 

the decision making comes f rom this commit tee and let  us 

decide at  th is commit tee that  we. . .  what we are deciding on 

this deviat ion.    

ADV MAPOMA :    Yes,  that  is r ight .  

ADV MYBURGH SC :    I  mean, now that  you read that ,  what 

is your sense of  i t  that  you brought the . . . [ intervenes]   20 

CHAIRPERSON :    I  am sorry,  Mr Myburgh.   I  th ink my.. .  not  

knowing what that  Clause 4.8 says is hamper ing my 

understanding.   Do you . . . [ intervenes]   

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    Are you able to  remind what i t  says,  the 
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one that  . . . [ intervenes]   

ADV MYBURGH SC :    Yes,  that  is  the clause.   The Clause 

8.4 and we wi l l  get  to the exact  text  but  in the context  of  the 

debate,  i t  is a provision that  says that  i f  you are d ismissed 

by Transnet  then you should not  be reappointed.   So i t  is  to 

prevent  people being dismissed and then coming back into 

their  status.  

CHAIRPERSON :    Yes,  yes.  

ADV MYBURGH SC :    And the issue here was whether or not  

there could be a deviat ion f rom that .  10 

CHAIRPERSON :    Oh,  okay.   But  the. . .  as far as you 

understand,  there was nothing in the pol ic ies that  made 

provision for a deviat ion but  there was a quest ion simply at  

the meet ing whether even though there might  be nothing a 

deviat ion was possible.  

ADV MYBURGH SC :    Chai r,  I  do not  th ink I  can responsible 

answer that  quest ion.  

CHAIRPERSON :    Yes,  okay.  

ADV MYBURGH SC :    Mr Chai rperson,  wi thout  having got  

the text  to the pol icy.   I  wi l l  g ive that  to you.  20 

CHAIRPERSON :    Yes,  okay al r ight .  

ADV MYBURGH SC :    But  what I  can say is that  I  am aware 

of  the fact  that  an opinion was obtained by senior counsel .   

An opinion that  has been referred to  and you wi l l  conf i rm this  

is,  that  the opinion was that  Transnet did have a measure of  
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d iscret ion.    

CHAIRPERSON :    Oh,  okay.   H’m.  

ADV MYBURGH SC :    So i t  seems that  the advise was not  an 

absolute part .  

CHAIRPERSON :    Yes.  

ADV MYBURGH SC :    And that  is why they were entertaining 

the matter.  

CHAIRPERSON :    Okay al r ight .  

ADV MYBURGH SC :    So here you give this view.  We have 

got  a very,  very st rong case.   And you see what the di rector 10 

says.   Wel l ,  i t  just  a view.  Let  us leave i t  at  that .   I  have got 

my view.  My view is di fferent .  

ADV MAPOMA :    Yes,  I  see that .  

ADV MYBURGH SC :    What did you. . .  what is your sense of  

i t ,  now when you look at  i t  in black-and-white? 

ADV MAPOMA :    I  suppose that  they have emphasised that  

discret ion.   I  do not  know.   

ADV MYBURGH SC :    Do you have any idea what. . .  when Ms 

Myanna(?) sa id that  she does not  agree wi th your opinion?  

Have you any idea what informat ion she had at  her disposal  20 

. . . [ intervenes]   

ADV MAPOMA :    No.  

ADV MYBURGH SC :    . . . to inform that  opinion? 

ADV MAPOMA :    No,  I  do not .  

CHAIRPERSON :    Do you know i f  she was a lawyer who was 
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legal ly qual i f ied? 

ADV MAPOMA :    No,  I  do not .   I  do not .  

CHAIRPERSON :    You do not  know? 

ADV MAPOMA :    No.  

CHAIRPERSON :    Okay.  

ADV MAPOMA :    I  knew Ms Doris(?)  to have an at torney.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    I f  I  am correct .  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    But  I  just  know about Ms Myanna.   10 

CHAIRPERSON :    Yes.   Do you know what the chai rperson’s 

basis was for saying that  Transnet ’s prospects were 50/50?  

Do you know why he said that  or is  i t  something that  you do 

not  know? 

ADV MAPOMA :    I  do not  know Chai r.  

CHAIRPERSON :    You do not  know.   Okay al r ight .    

ADV MYBURGH SC :    Thank you.   Then just  to  close off  on 

this.   Straight  af ter that ,  the chai rperson says:    

“Col leagues,  I  wi l l  deviate f rom Clause 4.8.    

Myanna says:    20 

“ I  wi l l  do the same”.    

Tshepe says:    

I  wi l l  not .    

Chairperson says:    

“We wi l l  record i t .   I t  is three against  one.   Yes,  we 
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wi l l  record i t . ”  

 So the three would have been the Ms Tshepe, Myanna, 

the chai rperson,  r ight? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Ms Tshepe on the face of  i t  seems to 

change her mind qui te fast .  

ADV MAPOMA :    Yes,  i t  seems so.  

ADV MYBURGH SC :    Right .    

CHAIRPERSON :    I  am sorry.   Who?  Ms Tshepe? 

ADV MYBURGH SC :    Wel l ,  she is  the one that  says:   What 10 

are we set t l ing for?  What are we doing here.   And then a 

few sentences later,  she hersel f  agreed to the deviat ion.  

CHAIRPERSON :    H’m.  Okay.  

ADV MYBURGH SC :    Perhaps,  just  to go back to. . .  because 

i t  is captured perhaps bet ter in the minutes as to what the 

rat ional  was for agreeing to deviat ion.   Can I  take you back 

please to page 831,  paragraph 6.3.13? 

ADV MAPOMA :    [No audible reply]   

ADV MYBURGH SC :    Sub-one:  

“Ms Tshepe and Ms Myanna stated that  the current  20 

set t lement negot iat ion wi th Mr Gama were rat ional  

for the deviat ion for Clause 4.8.4. ”  

 In other words.   Look,  he has been dismissed,  r ight .   But  

we are going to set t le wi th him and i f  we are going to do 

that .   Wel l ,  then we might  as wel l  deviate.   Right? 
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ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Is that  correct? 

ADV MAPOMA :    That  is what . . . [ indist inct ]   

ADV MYBURGH SC :    And i t  was in that  context  that  there 

was an interrogat ion of  prospects of  success,  r ight? 

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    And Ms Tshepe says:   But  i f  you are 

going to win this case then why are we set t l ing this case? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Wel l ,  is i t  not  remarkable that  th is  10 

commit tee was having this discussion in the f i rst  p lace?  Mr 

Gama remained d ismissed f rom Transnet at  the t ime of  th is 

meet ing,  okay?   

ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    And he had been dismissed af ter having 

been found gui l ty  of  three very ser ious acts of  misconduct .   

At  least  you know that  part .  

ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    Ja.   And i t  was known that  he was not  

chal lenging the f inding that  he was gui l ty of  these very 20 

ser ious acts of  misconduct .    

 He was only chal lenging whether even i f  he was gui l ty of  

those qui te ser ious acts of  misconduct ,  d ismissal  should 

have been imposed as a sanct ion.   

 Now I  do not  understand why there is an enterta inment  
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of  the idea that  somebody who has been dismissed,  there 

should be a debate about whether that  person should be 

interviewed in ci rcumstances where there is l i t igat ion 

pending.   Because i f  at  the close of  the. . .   

 I f  by the deadl ine for the submission of  appl icat ions,  he 

is st i l l  d ismissed,  I  would have thought that  you do not  

entertain him.   

 You entertain the ones who have not  been dismissed.   I f  

the closing date happens to be af ter the set t lement had been 

made and he had been reinstated and he puts in  an 10 

appl icat ion,  that  is something else.   

 But  as at  the t ime he remains dismissed.   Is there 

something I  am missing?   

ADV MAPOMA :    Chai r,  I  agree wi th you.   But  i t  would be a 

quest ion bet ter answered by others,  not  me.   

CHAIRPERSON :    What I  want  to. . .  I  seek to  is whether that  

is something that  may have perplexed you as wel l  as to why 

this was happening? 

ADV MAPOMA :    Yes,  because you are si t t ing in a meet ing 

l ike this wi th board members who you have been in formed 20 

were al ready party to a decision for  the reinstatement .  

CHAIRPERSON :    H’m.  

ADV MAPOMA :    And you are being. . .  you are st i l l  asked 

about the deviat ions f rom pol icy and al l  th is and al l  that .  

CHAIRPERSON :    H’m.  
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ADV MAPOMA :    And you give. . .  and i t  has ut tered the three,  

one at  a t ime. [ut terance not  c lear]  

CHAIRPERSON :    H’m.  

ADV MAPOMA :    So al l  these things were perplex ing at  the 

t ime without  manage.  

CHAIRPERSON :    H’m.  

ADV MAPOMA :    Not  very easy.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    And you wi l l . . .  when you got  that  

t ranscr ipts,  the one that  counsel  was referr ing to,  you wi l l  10 

see a lot  of  d iscussions there,  jumping f rom one issue to the 

other.   Very,  very di ff icul t  to fo l low even that  discussion.   

And how I  respond to what is asked of  me and the quest ion.  

CHAIRPERSON :    Ja.  

ADV MAPOMA :    So i t  was not  an easy thing to  manage at  

the t ime.  

CHAIRPERSON :    H’m.  Okay.   Thank you.  

ADV MYBURGH SC :    Thank you.   And to end off ,  Mr 

Mapoma.  Perhaps I  can just  take you back to your th i rd 

aff idavi t  at  page 29 of  Bundle 3.   We have been deal ing wi th 20 

the new documents.  

CHAIRPERSON :    Yes,  wel l . . .  I  am sorry,  Mr Myburgh.  

ADV MYBURGH SC :    Page 29 of  Bundle 3.  

CHAIRPERSON :    Yes.   No,  no.   I  am sorry.   I  am 

interrupt ing you for someth ing else.   You know,  the. . .  
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yesterday and the day before and last  week,  I  th ink,  I  was 

hearing. . .  wel l ,  yesterday and somet ime last  week,  I  was 

hearing evidence into Eskom.   

 One of  the things that  seemed to emerge in regard to  

Eskom and the suspension of  certain execut ives at  Eskom 

was that  wi thin the board of  Eskom, there may have been 

certain members of  the board who might  have known of  a  

certain agenda which would involve the suspension of  those 

execut ives and maybe even a larger plan.    

 But  there may have been others who might  not  have 10 

known about that .    

 I f  you look at  Ms Tshepe’s quest ions here,  al l  saying:   

But  i f  we have a good case.   Why are we set t l ing?  I t  might  

be that  he had too.    

 Wel l ,  because Mr Mapoma says the board had a lready 

decided that  they would reinstate Mr Gama.   

 But  here is a board member saying:   Why are we set t l ing 

because we have a good case?   

 So i t  may be that  here too some members knew why they 

were set t l ing the case.   Others did not  know.  20 

ADV MYBURGH SC :    Certainly.  

CHAIRPERSON :    H’m.  I  am sorry.   I  interrupted you.  

ADV MYBURGH SC :    No,  no.   Not  al l  Mr Chai rperson.   We 

. . . [ intervenes]  30.  

CHAIRPERSON :    You said the bundle. . .?  
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ADV MYBURGH SC :    We deal t  wi th the documents at  page 

30 of  Bundle 3.  

CHAIRPERSON :    Bundle 3? 

ADV MYBURGH SC :    Yes.   This is your th i rd aff idavi t .  

CHAIRPERSON :    Okay.  

ADV MYBURGH SC :    Page 30 of  Bundle 3.   And there you 

see,  you talk about  the var ious annexures.   But  just  to end 

off .   Could I  ask you to go to paragraph 8 and could you read 

that  into the record?  You have a lready given evidence along 

these l ines.  10 

ADV MAPOMA :    Yes.   The paragraph reads:  

“ I  ment ioned in th is regard that  f rom the outset  of  

my interact ions wi th Mr Mkwanazi ,  he made i t  c lear  

to me that  he had been instructed to reinstate Mr 

Gama and that  he wanted to f ind a way to do so 

cleanly.   

Al though I  d id not  consider i t  my place to ask who 

had inst ructed him, I  assumed that  i t  must  have 

been former President  Zuma.”  

ADV MYBURGH SC :    I  just  wanted to ask you.   What did 20 

you understand the word cleanly to mean in the context  of  

that  discussion? 

ADV MAPOMA :    Wel l ,  Mr Mkwanazi  said a number of  th ings 

that  I  th ink he was worr ied about.   One of  them being the 

var ious act ing appointments in the company.   Because one,  
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Mr Gama was re instated to any posi t ion.    

 So there had to be perceived of  the var ious execut ives.   

And he wanted to  deal  also wi th  the media,  the out fal l .   The 

fal lout  rather,  that  would inevi tably fo l low or some quest ions 

f rom the media that  wi l l  fo l low.   

 He also had to deal  wi th the fact  that  there was a 

dismissal  in place which had not  been reviewed.   

 When he said he wanted to do i t  c leanly,  I  understand 

that  he wanted i t  to be taken to board approvals,  a l l  the 

re levant  commit tees so that  i t  is a decision that  the company 10 

takes.    

 And I  d id advise h im that  whatever he was doing,  

discussion that  he had wi th Mr Gama, he should ensure that  

he takes i t  to the board approval  because the posi t ion that  

he was holding he himsel f  was the CEO and act ing CEO and 

as a chai rperson of  the board.    

 So he had to make a point  that  he fol lows proper  

governance and lead by example.   I  am sure these are the 

discussion that  happened.  He did use that  word.   That  he 

wanted to do i t  c leanly.    20 

 And we did discuss what I  am saying because in  the 

var ious discussion that  we had.  

ADV MYBURGH SC :    But  do you have any idea as to why 

Transnet capi tulated completely or Mr Mkwanazi  capi tulated 

completely in the set t lement negot iat ions? 
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ADV MAPOMA :    I  do not  know.   

CHAIRPERSON :    Actual ly . . . [ intervenes]   

ADV MAPOMA :    You know,  because that  set t lement  

agreement,  in November already,  I  mean in 2011, the 

. . . [ indist inct ]  had been signed.    

 We were st i l l  being asked or opin ions on the process 

that  led to the bonus payments and so on and so on.   

[ Ind ist inct ]  had signed these.   So I  do not  know why they 

signed(?) i t  but  I  do not  know.  

CHAIRPERSON :    I  wanted Mr Myburgh to remark that  I  do 10 

not  th ink i t  is  accurate to say Transnet  capi tulated 

completely because i t  would have been a complete 

capi tu lat ion i f  they reinstated Mr Gama.  They gave him ful l  

back pay and al l  the benef i ts.   But  they went further than 

that .   So I  do not  what you cal l  i t .    

ADV MYBURGH SC :    Yes.  

CHAIRPERSON :    They had paid his contr ibut ion of  75% on 

his legal  costs and al l  of  that .   So i t  seems to me that  

. . . [ intervenes]   

ADV MYBURGH SC :    Wel l ,  perhaps . . . [ intervenes]   20 

CHAIRPERSON :    . . . i t  is something much more than 

capi tu lat ion.  

ADV MYBURGH SC :    Maybe reinstatement on steroids,  Mr 

Chairperson.  

CHAIRPERSON :    [ laughing]    



14 OCTOBER 2020 – DAY 283 
 

Page 200 of 209 
 

ADV MYBURGH SC :    But  I  mean.   Mr Mapoma, again.   Are 

you not  playing coy here?  Because you are involved.   

Surely,  you must  have thought  to  yoursel f :   Why are we 

giving this man everything?  What is  actual ly happening? 

CHAIRPERSON :    What is going on? 

ADV MYBURGH SC :    What is going on? 

CHAIRPERSON :    And of  course,  Mr Mapoma.  I  do not  th ink 

that  the exclusion of  the at torneys in that  meet ing that  

Mr Mkwanazi  had wi th  Mr Gama, would not  have,  at  some 

stage,  f lashed back to you to  say:   What was the 10 

. . . [ intervenes]   

ADV MAPOMA :    Not  the contents (?).   I  had those concerns.  

CHAIRPERSON :    You had those concerns? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    I  had those concerns.  

CHAIRPERSON :    H’m.   

ADV MYBURGH SC :    So what d id  you think was mot ivat ing 

this? 

ADV MAPOMA :    I t  was the instruct ion that  Mr Gama was 20 

re instated.    

ADV MYBURGH SC :    Yes.  

ADV MAPOMA :    Ja.  

ADV MYBURGH SC :    From who? 

ADV MAPOMA :    From the president .  
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ADV MYBURGH SC :    Ja.  

ADV MAPOMA :    Wel l ,  that  is what Mr Mkwanazi (?),  you 

know, explained i t  to me at  the t ime.  So the . . . [ indist inct ] ,  

the reasoning was always something I  never understood.  

CHAIRPERSON :    I  am sorry.   I  do not . . .   I  am not . . .  I  do not  

hear.  

ADV MAPOMA :    I  am saying Chai r.   I . . .  the reasoning,  the 

rat ional  of  the process in the set t lement agreement,  I  never 

understood them as to why they were there.  

ADV MYBURGH SC :    I  just  want  to conf i rm because I  wi l l  10 

need to make sure that  the Chai rperson heard this.   You 

test i f ied that  you were of  the view that  he was being t reated 

so generously because the president  had instructed that  he 

be reinstated.  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    Is that  your evidence? 

ADV MAPOMA :    That  is my evidence.    

CHAIRPERSON :    Now in your statement in paragraph 18 of  

your aff idavi t ,  you say you assumed that  i t  must  have been 

former President  Zuma.  20 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Now, was i t  an assumpt ion that  you made 

or was there something on which. . .  let  me put  th is quest ions.   

Was i t  an assumpt ion or was i t  not  an assumpt ion? 

ADV MAPOMA :    The reason I  come to that  conclusion Chai r.   
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Because at  some stage,  I  d id ask Mr Mkwanazi . . .  you know 

in my . . . [ indist inct ]    

 Because we got  fami l iar wi th each other and I  fe l t  

comfortable.   I  could ask him certain th ings al though I  had to 

always . . . [ indist inct ]  to who he was in relat ion to me in the 

company.   And he indicated . . . [ intervenes]   

CHAIRPERSON :    Did you ask him? 

ADV MAPOMA :    I  asked him:  Why is Transnet  do ing this?  

And then he indicated in i t ia l ly that  th is was coming f rom the 

minist ry.   And later on,  he indicated that  th is is coming f rom 10 

higher up.   And th is is the word that  he used.   Higher up.    

 But  the president  was not  ment ioned.   And I  wi l l  not  say 

he was ment ioned.   He was not .   And the assumpt ion comes 

f rom that .   Because as a shareholder minister at  the t ime, 

the minister had certain author i ty over  Transnet.  

CHAIRPERSON :    H’m, h’m, h’m.  

ADV MAPOMA :    And they would in teract ,  obviously,  wi th Mr 

Mkwanazi  at  h is level .   So I  was not  pr ivy to discussion that  

they had but  I  know that . . .   and hence and in my memo, I  

could wri te that  I  wrote there.    20 

 That  i t  ment ions the minister ’s name because that  memo 

was going to  Mr Mkwanazi  and he would have read that .   And 

I  know that  he know.. .  he would have known that .   He told  

me so.    

 So I  had no issue put t ing that  paragraph in the manner 
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that  I  d id.  

CHAIRPERSON :    Okay of  course,  that  is that  memo where 

you have a sentence that  says that  Mr Mkwanazi  wi th the 

chairperson wi th  the support  of  the shareholder minister 

. . . [ intervenes]   

ADV MAPOMA :    Yes.  

CHAIRPERSON :    . . . in his r ights. . .  wi thin his r ights.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Or was wi thin his r ights to  revisi t  

. . . [ intervenes]   10 

ADV MAPOMA :    Ja.  

CHAIRPERSON :    . . . the discipl inary proceedings against  Mr 

Gama.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    There is that  memo where you wrote that .  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Which you gave to Mr Mkwanazi  a t  some 

stage? 

ADV MAPOMA :    Yes,  that  is what I  am talk ing about.  

CHAIRPERSON :    And he never queried that  sentence? 20 

ADV MAPOMA :    No,  he never quer ied that .  

CHAIRPERSON :    Yes,  yes.   But  are you saying that  at  some 

stage you asked him why Transnet  was doing this?  When 

you say why this Transnet was doing this,  what  did you 

mean? 
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ADV MAPOMA :    I  mean the reinstatement of  Mr Gama at  the 

t ime that  we were having.  

CHAIRPERSON :    Ja.  

ADV MAPOMA :    And I  cannot recal l  exact ly when but  there 

were problems wi th the payments as discussed earl ier.   And 

a lot  of  pressure on the government to pay the complaints to 

the minister at  some stage.    

 But  I  do not  know exact ly when I  would have asked him.   

But  he would. . .  he did inform me and the word he used:   No,  

f rom higher up.   And higher up was,  my assumpt ion was that  10 

i t  is the presidency.  

CHAIRPERSON :    Did you say that  he ment ioned that  the 

instruct ion was coming f rom the min ist ry? 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    At  some stage? 

ADV MAPOMA :    At  some stage,  yes.  

CHAIRPERSON :    And at  some stage,  he said the inst ruct ion 

was coming f rom higher up.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    And was that  the same conversat ion or on 20 

a di fferent  occasion? 

ADV MAPOMA :    I t  could have been a d i fferent  conversat ion.  

CHAIRPERSON :    A di fferent ,  okay.  

ADV MAPOMA :    Because I  was not  interrogat ing him l ike. . .  

CHAIRPERSON :    Yes.  
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ADV MAPOMA :    And then I  wi l l  not  remember now 

. . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV MAPOMA :    . . . the exact  detai ls  of  the conversat ion.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    As t ime goes on . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV MAPOMA :    . . .and this th ing is becoming an issue in the 

company in the ways.  

CHAIRPERSON :    Yes.  10 

ADV MAPOMA :    So . . . [ intervenes]   

CHAIRPERSON :    So when you say higher up on that  

occasion,  he had not  ment ion the minister or the minist ry? 

ADV MAPOMA :    He had ment ioned that  is h igher up f rom 

the minist ry.  

CHAIRPERSON :    Oh,  he said h igher up.  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    In other words,  h igher than the minister? 

ADV MAPOMA :    Higher than the minister.  

CHAIRPERSON :    Oh.  20 

ADV MAPOMA :    Yes.  

CHAIRPERSON :    And then you understood that .  

ADV MAPOMA :    Yes.  

CHAIRPERSON :    Or you took i t  or  assumed that  that  must  

be . . . [ intervenes]   
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ADV MAPOMA :    Higher up . . . [ intervenes]   

CHAIRPERSON :    . . . reference to the president? 

ADV MAPOMA :    Yes,  Chair  that  was my assumpt ion.  

CHAIRPERSON :    Mr Myburgh.  

ADV MYBURGH SC :    Yes,  thank you.   Mr Mapoma, at  

Bundle 3,  page 30.   The second th ing you deal  wi th  in your  

last  aff idavi t  is the payment of  legal  fees.   We have gone 

through al l  of  th is.    

 I  just  want you to  conf i rm please.   At  paragraph 12.2 at 

page 31,  you say. . .   1,  2,  3,  4,  5,  6 l ines down that :  10 

“ I  held a discussion wi th Mr Mkwanazi  which 

culminated in him inst ruct ing me to pay 75% of  

Transnet ’s tax costs to Mr Gama.”  

ADV MAPOMA :    Yes.  

ADV MYBURGH SC :    You have g iven evidence about that .   

Do you conf i rm that? 

ADV MAPOMA :    Yes,  I  conf i rm that .  

ADV MYBURGH SC :    And you go on to explain that  you 

escalated the mat ter to Mr Singh and that  he approved i t .  

ADV MAPOMA :    Yes.  20 

ADV MYBURGH SC :    Chai rperson,  we have no further  

quest ions.   Thank you. 

CHAIRPERSON :    Thank you.   You never. . .  by vi r tue of  your 

posi t ion you would not  have at tended any meet ing of  the 

board except  by invi tat ion? 
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ADV MAPOMA :    Yes,  Chai r.  

CHAIRPERSON :    Yes.   Were you ever invi ted to any 

meet ing of  the board where the reasons for set t l ing the 

unfai r  of  d ismissal  or dispute of  Mr Gama were discussed or  

where the pros and cons of  whether  to set t le or not  to set t le  

or to re instate him or not  to reinstate him, were discussed? 

ADV MAPOMA :    I t  is  possible  that  I  at tended such a 

meet ing Chai r.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    A l though I  cannot recal l  speci f ical ly.  10 

CHAIRPERSON :    Yes.  

ADV MAPOMA :    But  i t  is possib le.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    I  d id.   

CHAIRPERSON :    H’m? 

ADV MAPOMA :    I t  would have been only on th is matter,  I  

wi l l  be invi ted to at tend Exco even i f  I  wai t  outside,  then be 

cal led for  a speci f ic th ing and then leave.   So i t  is possible 

that  I  would have been invi ted to  a board meet ing for  th is  

kind of . . .  20 

CHAIRPERSON :    But  do you have a recol lect ion in your own 

mind of  being part  of  such a meet ing where such reasons 

were discussed? 

ADV MAPOMA :    No,  not  at  the moment.  

CHAIRPERSON :    You do not  have a recol lect ion.  
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ADV MAPOMA :    No,  not  top of  my head.  But  i t  is  possible 

that  I  might  have at tended chai r.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    I  wi l l  not  be surpr ised i f  some minutes 

surface somewhere to say I  was there.  

CHAIRPERSON :    Yes.  

ADV MAPOMA :    I t  is  very,  very possible that  I  could have 

at tended such a meet ing.  

CHAIRPERSON :    Oh,  okay,  okay.   Nothing ar is ing? 

ADV MYBURGH SC :    No,  Mr Chai rman.  10 

CHAIRPERSON :    Yes.    Thank you very much Mr Mapoma 

for  coming to assist  the Commission.   We appreciate that  

you came.  Thank you very much.  You are now excused.  

ADV MAPOMA :    Thank you.  

CHAIRPERSON :    Thank you.   I  guess we wi l l  adjourn for the 

day Mr Myburgh? 

ADV MYBURGH SC :    Thank you,  Chairperson.    

CHAIRPERSON :    And then tomorrow, we wi l l  have Mr Todd’s 

evidence? 

ADV MYBURGH SC :    Mr Todd’s,  yes.  20 

CHAIRPERSON :    Yes.   On the same matter.  

ADV MYBURGH SC :    That  is correct .  

CHAIRPERSON :    Okay.   We adjourn.  

INQUIRY ADJOURNS TO 15 OCTOBER 2020  
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