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PROCEEDINGS RESUME ON 13 OCTOBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Se leka,  good morn ing  

everybody.  

ADV SELEKA SC:   Morn ing  DCJ.  

CHAIRPERSON:   Good morn ing  Dr  Ngubane.   Thank you.   

A re  we ready?  

ADV SELEKA SC:   We are  ready.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   We are  ready Cha i rperson.  

CHAIRPERSON:   Okay.   Le t  us  jus t  admin is te r  the  oa th  o r  10 

a f f i rmat ion  aga in?  

ADV SELEKA SC:   D r  Ngubane  p lease swi tch  on  your  

m icrophone.  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

DR NGUBANE:   Ba ldwin  S ipho Ngubane.  

REGISTRAR:   Do you have any ob jec t ions to  tak ing  the  

prescr ibed oath?  

DR NGUBANE:   No.  

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  20 

DR NGUBANE:   Yes.  

REGISTRAR:   Do  you swear  tha t  the  ev idence you w i l l  g ive  

w i l l  be  the  t ru th ;  the  who le  t ru th  and noth ing  e l se  bu t  the 

t ru th ;  i f  so  p lease ra i se  your  r igh t  hand and say,  so  he lp  

me God.  
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DR NGUBANE:   So  he lp  me God.  

REGISTRAR:   Thank you.  

CHAIRPERSON:   Thank you.   Le t  us  cont inue then.  

ADV SELEKA SC:   Cha i rperson [00 :01 :12]  

CHAIRPERSON:   Thank you fo r  coming back Dr  Ngubane.  

DR NGUBANE:   Thank you Cha i r.  

CHAIRPERSON:   I  no te  tha t  you are  coming back  to  the 

commiss ion  fo r  the  second t ime in  regard  to  Eskom but  you 

are  ac tua l l y  coming back to  the  commiss ion  fo r  the  th i rd  

t ime i f  one counts  when you came fo r  the  SABC las t  yea r.  10 

DR NGUBANE:   That  i s  co r rec t  Cha i rperson.  

CHAIRPERSON:   Yes,  yes  bu t  thank you fo r  coming back.  

DR NGUBANE:   Thank you.  

CHAIRPERSON:   Thank you.  

ADV SELEKA SC:   Thank you Cha i r.   Cha i rperson Mr  

Ngubane ’s  lega l  represented.  

CHAIRPERSON:   Oh jus t  to  p lace  h imse l f  on  record .  

ADV SELEKA SC:   Thank you yes.  

CHAIRPERSON:   Okay.   P lease do  so .  

ADV MKHABELA:  Good morn ing  Cha i r  the  name is  20 

Mkhabe la  I  represent  Dr  Ngubane.  

CHAIRPERSON:   Thank you ve ry  much Mr  Mkhabe la .  

ADV SELEKA SC:   Thank you Cha i r.   Wel l  Cha i rpe rson fo r  

Dr  Ngubane we a re  s t i l l  us ing  Eskom Bund le  09 [A ] .  

CHAIRPERSON:   09 [A ] .  
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ADV SELEKA SC:   And 09[B ] .  

CHAIRPERSON:   Sor ry  09?  

ADV SELEKA SC:   And 09[B ]  

CHAIRPERSON:   [A ]  

ADV SELEKA SC:   09 [A ]  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Ma in l y  09 [A ] .  

CHAIRPERSON:   Ja  okay.  10 

ADV SELEKA SC:   Dr  Ngubane  you w i l l  have the  same 

bund le  in  f ron t  o f  you –  Eskom Bund le  09 [A ]  

DR NGUBANE:   That  i s  co r rec t .  

ADV SELEKA SC:   That  i s  cor rec t .  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   The –  tha t  i s  the  bund le  tha t  conta ins  

your  a f f idav i t s  and annexures there to .   Dr  Ngubane  we are  

go ing  to  t ry  to  f in ish  o f f  on  the  suspens ions today because 

you d id  tes t i f y  on  your  –  on  the  las t  occas ion  on  the  

suspens ions bu t  we cou ld  no t  f in ish  i t  o f f .   I s  tha t  a l r igh t?  20 

Oops –  and jus t  to  recap in  regard  to  your  ev idence  

g iven in  your  a f f idav i t  and tes t imony on your  las t  

appearance and I  want  to  s ta r t  o f f  w i th  what  you say were  

your  re la t ions  w i th  the  Gupta  members  –  fami ly  members ,  

Mr  Sa l im Essa and Mr  Nazeem Howa.    
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So  we unders tand f rom you ev idence tha t  you came 

to  know Mr  Howa i f  I  may s ta r t  w i th  h im dur ing  the  TNA 

breakfas t  meet ings when you were  a t  the  SABC.  

DR NGUBANE:   That  i s  co r rec t  Cha i rperson.  

ADV SELEKA SC:   And tha t  we  f ind  on  jus t  by  way o f  

re fe rence Cha i rperson fo r  the  record  on  page 40 o f  Mr  

Ngubane ’s  a f f idav i t  and page 40  I  am us ing  the  b lack  

pag ina t ion  Cha i rperson.    

CHAIRPERSON:   14  or  40?  

ADV SELEKA SC:   40 .    10 

CHAIRPERSON:   Okay.   Yes.  

ADV SELEKA SC:   So  i t  reads:  

“ I  knew Mr  Sa l im Essa and Mr  Nazeem 

Howa f rom past  in te rac t ions w i th  each o f  

them befo re  I  was appo in ted  to  the  Eskom 

board .   I  came to  know Mr  Howa when  

a t tend ing  the  New Age breakfas t  meet ings 

dur ing  my t ime as  cha i rman o f  the  South  

A f r i can Broadcast ing  Corpora t ion . ”  

 And Mr  Ngubane you cou ld  conf i rm to  the  20 

Cha i rperson tha t  the  t ime tha t  you  were  the  cha i rpe rson a t  

SABC was i t  f rom 2010 to  2013?  

DR NGUBANE:   2010 to  –  no  2103.  

ADV SELEKA SC:   To  2013?  

DR NGUBANE:   Yes.  
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ADV SELEKA SC:   10  to  13  –  2010/2013.   So you wou ld  

have come to  know Mr  Howa a t  the  t ime dur ing  tha t  t ime? 

DR NGUBANE:   That  i s  co r rec t .  

ADV SELEKA SC:   Ja .   And in  regard  to  Mr  Sa l im Essa you  

say:  

“ I  a lso  knew Mr  Essa pr io r  to  my 

appo in tment  a t  Eskom.   I  had met  h im fo r  

the  f i rs t  t ime dur ing  2011 or  so  when I  was  

a t  the  SABC.   Mr  Essa was on the  board  o f  

B roadband In f raco SOC L im i ted .   I  used to  10 

a t tend meet ings w i th  var ious s ta te  owned  

ent i t ies  inc lud ing  BBI  wh ich  is  Board  o f  

B roadband In f raco as  I  a t tend mee t ings w i th  

the  var ious s ta te  owned ent i t ies  inc lud ing  

tha t  as  par t  o f  the  SABC de legat ion  where  

we were  d iscuss ing  d ig i ta l  m igra t ion  fo r  the  

count ry.   There  were  some o f  the  occas ions  

dur ing  wh ich  I  in te rac ted  w i th  Mr  Essa. ”  

And then in  2013  you ta lk  about  meet ing  h im a t  JB  

R ivers  a t  Me l rose Arch .   That  i s  where  the  o i l  dea l  ge ts  to  20 

be  d iscussed wh ich  leads to  you  and h im becoming 50% 

par tners  in  a  company ca l led  Gade  Oi l  Gas,  cor rec t?  

DR NGUBANE:   That  i s  co r rec t  Cha i rperson.  

ADV SELEKA SC:   Then you have your  in te rac t ion  w i th  the  

Gupta  fami l ies .   You dea l  w i th  tha t  on  page 42 o f  your  
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a f f idav i t .    

“ I  knew members  o f  the  Gupta  fami ly ”  

Paragraph 8 .7  Cha i rperson.  

“ I  knew members  o f  the  Gupta  fami ly  when I  

was cha i rman o f  the  SABC.  I  o f ten  met  

members  o f  the  Gupta  fami ly  together  w i th  

o f f i c ia ls  o f  the  New Age Newspaper  a t  the  

bus iness breakfas ts .   Bus iness b reakfas ts  

wh ich  were  ar ranged by  the  New Age and  

broadcast  on  the  Morn ing  L ive  Program o f  10 

the  SABC.   My re la t ionsh ip  w i th  t hem was  

soc ia l  bu t  no t  bus iness re la ted .   I  used to  

rece ive  inv i ta t ions  fo r  soc ia l  events  a t  the i r  

home in  Saxonwo ld  and a t tended some. ”  

Then you ta l k  about  your  i nv i ta t ion  to  the  wedd ing  

a t  Sun C i ty  tha t  you were  –  you were  inv i ted  and you 

a t tended and you were  s t i l l  a t  the  t ime a  member  and 

cha i rman o f  the  SABC board .  

DR NGUBANE:   That  i s  co r rec t  Cha i rperson.  

ADV SELEKA SC:   Ja .   So there  is  lo ts  o f  in terac t ions  20 

between you and  Mr  Howa,  the  Gupta  –  you say members  

o f  the  Gupta  fami ly.   Wi l l  tha t  be  the  th ree  bro thers  or  i s  i t  

beyond the  th ree  bro thers?  

DR NGUBANE:   Wel l  a t  d i f fe ren t  events  they wou ld  be  

there .   Not  a lways togethe r.  
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ADV SELEKA SC:   Okay.   Okay.   Now i t  seems to  me as I  

was tak ing  you –  now th ink ing  back about  your  tes t imony  

las t  t ime and you  can te l l  the  Cha i rpe rson because what  i s  

–  what  emerges f rom the  documenta t ion  and I  want  to  go 

spec i f i ca l l y  to  the  emai l  tha t  a re  prepared – we l l  the  emai ls  

tha t  I  exchanged  between Mr  Howa and Mr  Essa  put t ing  

together  a  dra f t  s ta tement  tha t  was meant  to  be  read out  

by  you o r  re leased by  yourse l f .  

 Mr  Howa exchanged a  document  w i th  Mr  Sa l im 

Essa.   I  th ink  i t  i s  in  Bund le  –  Eskom Bund le  09 [B ]  the 10 

smal le r  bund le .   The page re ference is  764.1 .  

DR NGUBANE:   I t  tha t  U19?  

ADV SELEKA SC:   Ja  are  you on page 764.1?  I  am us ing  

the  b lack  pag ina t ion  on  the  le f t  hand corner  –  top  le f t  

hand.    

DR NGUBANE:   Sor ry  jus t  say  tha t  aga in  p lease.  

ADV SELEKA SC:   I t  i s  page 764.1  you w i l l  see  an  emai l  

f rom Mr  Howa on the  31  March 2015.    

DR NGUBANE:   No I  do  no t  th ink  I  f ind  th is .  

ADV SELEKA SC:   Can you ass is t  Dr  Ngubane p lease.  20 

DR NGUBANE:   Thank you.  

ADV SELEKA SC:   You are  the re  Dr  Ngubane? 

DR NGUBANE:   I  have got  i t  now.  

ADV SELEKA SC:   Yes.   So th is  emai l  i s  f rom Mr  Nazeem 

Howa sent  on  Tuesday 31 March 2015 a t  07 :46  and i t  i s  
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sen t  to  Mr  Sa l im Essa.   Sub jec t  l ine  i s  S ta tement  f rom New 

Board  March 31 Sa l im Bha i  he  wr i tes :  

“Sa l im Bha i  –  B-h-a - i  as  amended vers ion  

fo r  you r  approva l  the  s ta tement  is  on  the  

next  page. ”  

 And the  Cha i rperson d id  go  th rough the  s ta tement  

las t  t ime but  th is  s ta tement  –  the  contents  o f  the  s ta tement  

a re  remarkab le .   And i f  you tu rn  the  page to  page 764.2  i t  

says :  

“S ta tement  by  Dr  Ngubane Cha i rperson o f  10 

Eskom on beha l f  o f  the  board . ”  

 You see tha t  s ta tement?  

DR NGUBANE:   I  see  the  s ta tement  yes.  

ADV SELEKA SC:   Yes.   The s ta tement  and deta i l s  what  i s  

happen ing  w i th in  Eskom and th is  i s  you wou ld  reca l l  a f te r  

the  –  what  i s  i t  the  res ignat ion  o f  Mr  Tsots i  on  the  30  

March 2015.   And  so  i t  reads:   

“Near l y  a  month  has passed s ince  we took  

the  dec is i ve  s tep  to  ask  four  o f  our  most  

sen ior  execut ives  to  s tep  down f rom the  day  20 

to  day ro les  to  a l low the  board  to  appo in t  

independent  persons to  ass is t  us  to  deve lop  

a  p lan  to  ensure  tha t  Eskom is  ab le  to  

de l i ver  a  susta inab le ,  secure  and  e f f i c ien t  

supp ly  o f  i t s  consumers . ”  
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 And i t  says :  

“Yeste rday.   A t  a  meet ing  o f  the  board  i t  

was dec ided –  i t  was dec ided…”  

CHAIRPERSON:   I  am so r ry  Mr  Se leka and I  am sor ry  Dr  

Ngubane.    

ADV SELEKA SC:   Yes Cha i r.  

CHAIRPERSON:   I  jus t  want  to  ask  someth ing  about  tha t  

f i rs t  paragraph before  Mr  Se leka cont inues.   You w i l l  see  

Dr  Ngubane tha t  in  tha t  f i rs t  parag raph the  s ta tement  says  

the  execut ives  were  asked to  s tep  down.   Now when I  read 10 

tha t  te rm ‘s tep  down’ I  remember  ‘ s tep  as ide ’ as  opposed 

to  ‘ s tep  down’ .  

DR NGUBANE:   Yes S i r.  

CHAIRPERSON:   Now Mr  Tsots i  when he was g iv ing  

ev idence ta lked a  lo t  about  s tepp ing  as ide  as  opposed to  

suspens ion  you know.   Say ing  –  he  was say ing  he  saw 

suspens ion  as  imp ly ing  some wrongdo ing  and he pre fer red  

to  say they shou ld  be  asked to  s tep  as ide .    

 I  wonder  whe ther  one shou ld  a t tach  any 

s ign i f i cance to  the  fac t  tha t  whoever  p repared th is  20 

s ta tement  though t  tha t  the  board  had asked the  execut ives  

to  s tep  down as opposed to  s tep  as ide .  

 Or  maybe one is  jus t  read ing  too  much in to  the  

te rm.   Do you have some comment  to  say?  I t  i s  l ike  they 

have been asked to  leave.  
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DR NGUBANE:   Ja .  Wel l  Cha i rperson we counse l led  

aga ins t  suspens ion .   We sa id  they shou ld  take  spec ia l  

leave.   We were  to ld  th is  cannot  be  done fo r  invest iga t ion  

purposes so  we dec ided tha t  they shou ld  s tep  as ide .  

CHAIRPERSON:   Yes,  yes .  

DR NGUBANE:   For  th ree  months .  

CHAIRPERSON:   Yes.   Yes.   And –  and you used s tep  

as ide  no t  s tep  down? 

DR NGUBANE:   That  i s  co r rec t .  

CHAIRPERSON:   And is  you r  unders tand ing  o f  the  10 

d i f fe rence  between s tep  as ide  and s tep  down the  same as  

m ine namely  you  s tep  as ide  i f  i t  i s  temporary  –  you s tep  

down i f  you a re  l eav ing?  

DR NGUBANE:   That  i s  co r rec t  Cha i r.  

CHAIRPERSON:   Yes.   So –  so  in  your  m ind th is  person 

wr i t ing  here  is  no t  cor rec t l y  desc r ib ing  what  you –  your  

dec is ion  about  the  execut ives  a t  the  t ime.  

DR NGUBANE:   That  i s  co r rec t  Cha i rperson.  

CHAIRPERSON:   Yes okay a l r igh t .   Thank you.  

ADV SELEKA SC:   Thank you Cha i rperson.   The s ta tement  20 

then car r i es  on  Mr  Ngubane.  

“Yeste rday a t  a  meet ing  o f  the  board  i t  was dec ided –  

accepted i t . ”  

 Now tha t  i s  the  word ing  o f  the  s ta tement  dec ided –  

accepted.  
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“The res ignat ion  o f  Mr  Zo la  Tsots i  as  bo th  

cha i rperson and a  d i rec to r. ”  

 Now tha t  i s  remarkab le  because  tha t  indeed d id  

happen the  n igh t  be fore  on  the  30 t h  Dr  Ngubane .   The  

acceptance  o f  Mr  Tsots i ’s  res ignat ion  in  fac t  d id  happen 

the  n igh t  be fore  on  the  30  March.  

DR NGUBANE:   That  i s  co r rec t  Cha i r.  

ADV SELEKA SC:    

“The board  has once aga in  rea f f i rmed i t s  

approach a round i t s  board  –  i t s  b road  10 

rang ing  i nvest iga t ion  and the  request  fo r  

key  ind iv idua ls  to  s tand down in  o rder  fo r  

the  process to  take  p lace w i thout  fear  o r  

favour.   We a re  conv inced on the  bas is  o f  

in fo rmat ion  we have gathered so  fa r  tha t  

th is  approach i s  the  on ly  way fo rward  to  

p rov ide  a  long te rm s t ra tegy to  reso lve  the  

cur ren t  i ssues a t  Eskom. ”  

CHAIRPERSON:   Jus t  one second aga in  Mr  Se leka.  

ADV SELEKA SC:   Indeed Cha i r.  20 

CHAIRPERSON:   Dr  Ngubane jus t  remind me I  seem to  

th ink  tha t  the  meet ing  a t  wh ich  Mr  Tsots i  res igned was one 

he ld  in  the  even ing  or  in  the  n igh t?  

DR NGUBANE:   O f  the  30 t h?  

CHAIRPERSON:   O f  the  30 t h .  
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DR NGUBANE:   That  i s  co r rec t  Cha i r.  

CHAIRPERSON:   I s  tha t  cor rec t?  

DR NGUBANE:   Yes.  

CHAIRPERSON:   What  i s  your  reco l lec t ion  o f  how la te  in  

the  even ing  o r  how la te  in  the  n igh t?   A round s ix ,  a round 

e igh t ,  a round ten? 

DR NGUBANE:   No i t  was some minutes  a f te r  twe lve  

m idn igh t .  

CHAIRPERSON:   Some minutes  a f te r  twe lve  m idn igh t .  

DR NGUBANE:   That  i s  co r rec t .  10 

CHAIRPERSON:   Okay so  tha t  –  i t  i s  qu i te  remarkab le  tha t  

th is  pe rson the  fo l low ing morn ing  a l ready knows tha t  

someth ing  tha t  happened so  –  so  la te .   Yes.  

DR NGUBANE:   Wel l  Cha i rpe rson.  

CHAIRPERSON:   You might  be  –  you might  w ish  to  say 

someth ing  in  response?  

DR NGUBANE:   Ja .   Cha i rperson those days w i th  the 

SABC in format ion  was leak ing  l i ke  a  s ieve?  

CHAIRPERSON:    You mean a t  Eskom? 

DR NGUBANE:   A t  Eskom.  20 

CHAIRPERSON:   Yes.  

DR NGUBANE:   So  SMS’s  were  do ing  the  rounds.   So th is  

person be ing  a  med ia  person I  am sure  he  had source  o f  

in fo rmat ion .  

CHAIRPERSON:   He [00 :19 :09]  way.   Ja .   Okay thank you.  
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Mr  Se leka.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I  in te r rup ted  you  I  am sor ry.  

ADV SELEKA SC:   No,  no ,  no t  a t  a l l  Cha i r.   And jus t  on  

tha t  Dr  Ngubane in  fac t  the  meet ing  o f  the  30  March 2015 

accord ing  to  the  m inutes  took p lace a t  20 :00  –  e igh t  

o ’c lock  a t  n igh t  and i t  ended a t  22 :00  tha t  n igh t .   The emai l  

i s  exchanged a t  19 :46  even befo re  the  meet ing  cou ld  s ta r t  

a t  e igh t  o ’c lock  tha t  n igh t .  

CHAIRPERSON:   I  am sor ry,  I  am sor ry.   I  am not  sure  tha t  10 

I  fo l low you.  

ADV SELEKA SC:   Okay.  

CHAIRPERSON:   Jus t  repeat  tha t .  

ADV SELEKA SC:   The Reference Bund le  Cha i r.   The 

meet ing  s ta r ts  accord ing  to  the  m inute  e igh t  a t  n igh t .  

CHAIRPERSON:   R igh t  8 :00  pm.  

ADV SELEKA SC:   8 :00  pm.  

CHAIRPERSON:   Yes.   And accord ing  to  the  m inutes  i t  

ends a t… 

ADV SELEKA SC:   I t  ends a t  22 :00 .  20 

CHAIRPERSON:   A t  10  pm.  

ADV SELEKA SC:   A t  10  pm.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   The emai l  –  th is  emai l  we are  look ing  a t  

Cha i rperson.  
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CHAIRPERSON:   The one send ing  the  s ta tement?  

ADV SELEKA SC:   Cor rec t .  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   The t ime s tamp i t  i s  7 .40  is  i t  46  –  yes 

7 .46 .   So tha t  i s  even before  the  meet ing  cou ld  s ta r t .  

CHAIRPERSON:   Oh.  Where  do  you get  tha t  f rom? 

ADV SELEKA SC:   The t ime s tamp on the  ema i l  Cha i r.   

Tuesday 31 –  oh  I  beg your  pardon –  I  beg your  pardon.   

That  i s  a f te r  –  tha t  i s  on  the  31s t .  

CHAIRPERSON:   Ja  no  tha t  i s  the  fo l low ing morn ing  yes.  10 

ADV SELEKA SC:   Yes so r ry.  

CHAIRPERSON:   Ja  no  i t  i s  the  fo l low ing morn ing .  

ADV SELEKA SC:   Yes tha t  i s  the  fo l low ing morn ing .  

CHAIRPERSON:   Ja  no  tha t  i s  he  fo l low ing morn ing .  

ADV SELEKA SC:   Sor ry  Dr  Ngubane.  

CHAIRPERSON:   Ja .   But  you jus t  ment ioned tha t  

acco rd ing  to  the  m inutes  the  meet ing  ended a t  10  pm.   Dr  

Ngubane reca l l s  the  meet ing  as  hav ing  ended  a  few 

minutes  a f te r  m idn igh t  on  the  30 t h .  

ADV SELEKA SC:   Yes.  20 

CHAIRPERSON:   Midn igh t  30 t h  in to  the  morn ing  o f  the  31s t .   

Dr  Ngubane you seem to  be  –  to  be  someth ing  to  have a  

c lea r  reco l lec t ion  o f  tha t?   And  maybe because  o f  the 

events  o f  the  even ing  you –  i t  wou ld  remain  in  your  m ind.  

DR NGUBANE:   No,  no  Cha i rpe rson.   P robab ly  the  o f f i c ia l  
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meet ing  m ight  have ended a t  tha t  t ime.  

CHAIRPERSON:   Okay yes.  

DR NGUBANE:   Bu t  the  d iscuss ions… 

CHAIRPERSON:   Cont inued.  

DR NGUBANE:   Car r ied  –  cont inued.  

CHAIRPERSON:   Oh.  

DR NGUBANE:   Because a t  one s tage I  went  –  I  th ink  i t  

was w i th  Mr  Pamensky o r  Romeo Khumalo  to  ac tua l l y  ta lk  

to  Mr  Tsots i .    

CHAIRPERSON:   Yes.  10 

DR NGUBANE:   Not  to  fo rce  a  vo te .  

CHAIRPERSON:   Yes.  

DR NGUBANE:   O f  loss  o f  conf idence.  

CHAIRPERSON:   No conf idence.  

DR NGUBANE:   Because he had sa id  i f  you  do tha t  then 

you are  dest roy ing  my chances w i th  o ther  boards.  

CHAIRPERSON:   Yes.   Yes.  

DR NGUBANE:   Because my on ly  source  o f  income.  

CHAIRPERSON:   Yes.  

DR NGUBANE:   I s  ea rn ing  board  money.  20 

CHAIRPERSON:   Yes.  

DR NGUBANE:   On d i f fe ren t  boards.  

CHAIRPERSON:   Yes.  

DR NGUBANE:   So  we were  say ing  to  h im is  unan im i ty  in  

the  board  tha t  a  vo te  i s  go ing  to  be  passed aga ins t  you.   
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Now to  save the  s i tua t ion  tha t  you compla in  about  jus t  

res ign .  

CHAIRPERSON:   Yes,  yes .  

DR NGUBANE:   And then there  is  no  vo te .  

CHAIRPERSON:   Yes.  

DR NGUBANE:   And tha t  i s  what  happened.  

CHAIRPERSON:   Okay.  

DR NGUBANE:   Bu t  tha t  took a  ve ry  long t ime.  

CHAIRPERSON:   Yes okay.   So –  so  the  m inutes  m ight  

re f lec t  the  fo rmal  meet ing  as  hav ing  ended a t  ten .  10 

DR NGUBANE:   Yes.  

CHAIRPERSON:   Bu t  there  were  d i scuss ions wh ich  

cont inued up to  –  jus t  a f te r  m idn igh t .  

DR NGUBANE:   That  i s  co r rec t .  

CHAIRPERSON:   And u l t imate ly  he  res igned.  

DR NGUBANE:   That  i s  r igh t .  

CHAIRPERSON:   Okay a l r igh t .   Mr  Se leka.  

ADV SELEKA SC:   Thank you –  thank you Cha i r.   I  th ink  

my –  my t ime a l loca t ion  was con fus ing  th is  meet ing  w i th  

another  meet ing  wh ich  we w i l l  come to  la te r.   So the  20 

s ta tement  then car r ies  on  w i th  remarkab le  de ta i l  wh ich  

re f lec t s  what  t ransp i red  a t  Eskom – re f lec t ing  i t  w i th  

as tound ing  accuracy.   I t  says :  

“The board  has once aga in  rea f f i rmed i t s  

approach a round i t s  b road  rang ing  
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invest iga t ion . ”  

I  have read tha t .  

“We a re  conv inced on the  bas is  o f  

in fo rmat ion  we have gathered so  fa r  tha t  

th is  approach i s  the  on ly  way fo rward  to  

p rov ide  a  long te rms s t ra tegy to  reso lve  the  

cur ren t  i ssues a t  Eskom.   We are  re l ieved  

too  by  the  recent  dec is ion  o f  the  Labour  

Cour t  on  the i r  appea l  o f  the  suspended  

CEO.   None o f  the  board ’s  dec is ion  a re  10 

taken l igh t l y  bu t  ra ther  in  the  sp i r i t  o f  

meet ing  our  ob l iga t ions. ”  

 Mr  –  Dr  Ngubane  you know I  am read ing  fas t .  But  i t  

seems to  me tha t  paragraph I  read about  the  recent  

dec is ion  o f  the  Labour  Cour t  and the  appea l  o f  the 

suspended CEO can on ly  re fe r  to  Mr  Matona.  

DR NGUBANE:   That  i s  co r rec t  Cha i rperson.  

ADV SELEKA SC:   There  is  one o f  the  board .  

CHAIRPERSON:   [00 :24 :24]  suspended CEO 

ADV SELEKA SC:   Cor rec t  Cha i r.    20 

“None o f  the  board ’s  dec is ions are  taken  

l igh t l y  bu t  ra ther  in  the  sp i r i t  o f  meet ing  ou r  

ob l iga t ions as  the  board ’s  response – the  

board  respons ib le  fo r  the  u t i l i t y  wh ich  

needs to  suppor t  our  count ry ’s  economic  
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g rowth  and the  overa l l  we l lbe ing  o f  our  

na t ion .   The board  spent  much t ime over  

the  past  few weeks to  d iscuss and debate  

the  process around the  i nvest iga t ion  and to  

f ina l i se  the  key  areas o f  work  to  be  

de l i vered as  a  mat te r  o f  u rgency by  the  

team we have appo in ted .   As  a  board  we  

have spent  t ime s ince  ou r  appo in tment  to  

assess the  bus iness and to  ge t  some 

unders tand ing  o f  some o f  the  key issues 10 

fac ing  Eskom.   We were  saddened by  the  

recent  dec is ion  o f  SNP to  downgrade  

Eskom. ”  

 So indeed Eskom was downgraded? 

DR NGUBANE:   Cor rec t .  

ADV SELEKA SC:   We be l ieve  th is  dec is ion  –  Ms K le in  has 

sa id  tha t  much as  we l l .    

“We be l i eve  th is  dec is ion  is  based  on a  lack  

o f  unders tand ing  o f  the  cur ren t  cond i t ions  

a t  Eskom and our  comprehens ive  p lan  to  20 

ensure  a  s tab le  and re l iab le  supp ly.   

However  the  board  w i l l  redoub le  our  e f fo r t s  

to  meet  the  …”  

CHAIRPERSON:   You do not  in tend read ing  the  who le  

s ta tement  Mr  Se leka do you?  
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ADV SELEKA SC:   Yes Cha i r  le t  us  … 

CHAIRPERSON:   You can jus t  go  to  the  main  fea tures  tha t  

you want  to… 

ADV SELEKA SC:   I  do  no t  have to  Cha i r.   I  do  no t  have to  

Cha i r.    

CHAIRPERSON:   Hm.  

ADV SELEKA SC:   Ja  Dr  Ngubane I  do  no t  have the  read  

the  who le  s ta tement  because I  th ink  you dea l  w i th  th is  in  

our  a f f idav i t .  

DR NGUBANE:   Yes.  10 

ADV SELEKA SC:   And i f  I  may re fer  you to  tha t  a f f idav i t  

in  Eskom 9 –  Eskom Bund le  9 [A ]  f rom page 21 to  page 22.   

You dea l  w i th  the  –  you go back to  the  th icker  bund le .   T21 

Cha i rperson.  

DR NGUBANE:   I t  i s  a  document .  

ADV SELEKA SC:   No your  a f f idav i t .   I  am re fer r ing  you –  

in  the  f i le .   In  the  f i le .  

DR NGUBANE:   Okay.  

ADV SELEKA SC:     A l r igh t .   Page  P21.  

DR NGUBANE:   Sor ry.  20 

ADV SELEKA SC:   21  

CHAIRPERSON:   221?  

ADV SELEKA SC:   P21 to  22 .  

CHAIRPERSON:   P?  

ADV SELEKA SC:   Page.    



13 OCTOBER 2020 – DAY 282 
 

Page 22 of 289 
 

CHAIRPERSON:   You are  confus ing  us  Mr  Se leka.  

ADV SELEKA SC:   Sor ry  Cha i r.  

CHAIRPERSON:   Page –  what  page?  

ADV SELEKA SC:   Page 21.  

CHAIRPERSON:   Page 21.  

ADV SELEKA SC:   Sor ry  Cha i r.    

CHAIRPERSON:   In  my language  we wou ld  say [A f r i can  

language] .  

DR NGUBANE:   Sor ry,  sor ry  page  21?  

ADV SELEKA SC:   21 .  Ja  the  b lack  numbers .   I s  th is  –  i s  10 

the  d ic ta t ion  Cha i r  tha t… 

CHAIRPERSON:   You see Mr  Se leka I  do  no t  know how 

good your  I s iZu lu  i s  bu t  what  I  jus t  sa id .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Means tha t  you speak ing  Eng l ish  in  such  

a  way tha t  we cannot  hear  now.   Maybe –  maybe speak i t  

l i ke  the  rea l  Eng l ish  peop le .  

ADV SELEKA SC:   Okay.   Ja  page 21.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Dr  Ngubane i t  s ta r ts  f rom paragraph 5 .  20 

CHAIRPERSON:   Have you found i t  Dr  Ngubane?  Page –  

b lack  numbers  –  b lack  numbers .  

ADV SELEKA SC:   I  w i l l  g ive  you the  paragraph.  

CHAIRPERSON:   Page 21.  

DR NGUBANE:   Oh.  
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CHAIRPERSON:   B lack  numbers  ja .  

DR NGUBANE:   Yes.  

ADV SELEKA SC:   I f  you –  i f  you  a re  a t  page 21 tha t  i s  

f ine  because i t  beg ins  –  I  am not  go ing  to  read a l l  o f  them 

but  paragraph 5 .7  i t  s ta r ts  there .   I t  s ta r ts  be fore  tha t  bu t  

we cou ld  p ick  i t  up  f rom 5 .7  the  m inutes  tha t  accepted Mr  

Tsots i ’s  res ignat ion .  

“And dur ing  the  AGM he ld  on  31 March  

2015 the  m inutes  they announce Mr  Tsots i ’s  

res ignat ion . ”    10 

So you dea l  w i th  tha t  in  the  preced ing  paragraphs .   

These pa ragraphs and le t  us  go  to  page 22.   Page 22 

paragraph 5 .9  then you say:  

“On the  31  March 2015 I  i ssued a  press  

s ta tement  on  my appo in tment  as  ac t ing  

Cha i rman.   In  i t  I  a lso  thanked Mr  Tsots i  fo r  

h is  se rv i ce  to  Eskom.  I  d id  no t  persona l l y  

p repare  th is  s ta tement  i t  was prov ided to  

me by the  Company Secre tary  Mr  Phukub je  

Malese la . ”    20 

Mr  Phukub je  Malese la  was the  Company Secre tary  

a t  the  t ime.   Then  you go on to  say :  

“ I  has ten  to…”  

CHAIRPERSON:   I  am so r ry  fo r  conven ience you –  do  we 

have the  s ta tement  –  the  med ia  s ta tement  tha t  Dr  Ngubane 
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u l t imate ly  i ssued  as  per  paragraph 5 .9  in  the  bund le  

because o f  –  I  seem to  th ink  tha t  i t  was d i f fe ren t  f rom the  

one tha t  was sen t  tha t  we were  look ing  a t  bu t  I  wou ld  l i ke  

to  see i t  i f  i t  i s  he re .  

ADV SELEKA SC:   Yes Cha i r  there  is  a… 

CHAIRPERSON:   Bu t  I  do  no t  wan t  to  d is tu rb  what  you are  

p lann ing .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Bu t  I  wou ld  –  i f  you  know tha t  i t  i s  a t  

page so  and so  I  can jus t  go  the re  wh i le  you . . . [ in te rvenes]   10 

ADV SELEKA SC :    Okay,  Chai r.   Page 764.5.  

CHAIRPERSON :    Seven.. .  page 764 . . . [ intervenes]   

ADV SELEKA SC :    Point  5.  

CHAIRPERSON :    Point  5.   Okay.  

ADV SELEKA SC :    And as you. . .  that  needs to be clar i f ied 

Chai r.  

CHAIRPERSON :    That  cannot be the same bundle,  h’m? 

ADV SELEKA SC :    No,  i t  is the . . . [ intervenes]   

CHAIRPERSON :    H’m? 

ADV SELEKA SC :    I t  is bracket  B.  20 

CHAIRPERSON :    I t  is th is one? 

ADV SELEKA SC :    Yes,  bracket  B.  

CHAIRPERSON :    764 . . . [ intervenes]   

DR NGUBANE :    This f i le?  The second f i le? 

ADV SELEKA SC :    The second f i le.  
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CHAIRPERSON :    764.5.  

ADV SELEKA SC :    Yes.   The Chai rperson is  going ahead of  

us,  Dr Ngubane.  

CHAIRPERSON :    [ laughing]   Yes . . . [ intervenes]   

ADV SELEKA SC :    This is needs to  bui ld l ine-by- l ine,  Chai r.  

CHAIRPERSON :    H’m? 

ADV SELEKA SC :    We need to bui ld i t  l ine-by- l ine.  

CHAIRPERSON :    No,  no,  no.   That  is f ine.    

ADV SELEKA SC :    [ laughing]  

CHAIRPERSON :    That  is just  for  my purposes.   Then you 10 

can go back to your plan.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    So the aff idavi t  then Dr Ngubane is:  

“ I  hasten to add that  as a matter of  pract ise,  I  d id  

not  prepare my own speeches or press statements 

at  Eskom.   

They would be provided to me by the company 

secretar iat  or Corporate Affai rs Divis ion.    

I  d id not  have a meet ing or conversat ion wi th  20 

Mr Sal im Essa regarding Mr Tsotsi ’s resignat ion 

f rom Eskom, nor did I  have any correspondence with  

Mr Essa regard ing any appointments and 

res ignat ions and movement of  any employees wi thin 

Eskom.”  
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CHAIRPERSON :    No,  but  I  am sorry.  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    This cannot be the. . .  i t  does not  look to  

me as the chai rperson’s media statements.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I t  looks l ike an ar t ic le.  

ADV SELEKA SC :    Hence,  I  was going to say Chair.   We 

need to bui ld i t  l ine-by- l ine.  

CHAIRPERSON :    [ laughing]  

ADV SELEKA SC :    [ laughing]  10 

CHAIRPERSON :    But  i f  there is  a statement,  you should 

have di rected me to the statement,  not  to the art ic le.   

[ laughing]  

ADV SELEKA SC :    Wel l ,  there is a reason for that  Chai r.  

CHAIRPERSON :    Oh,  okay al r ight .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I  am must be pat ient .  

ADV SELEKA SC :    There is a reason for that .  

CHAIRPERSON :    Okay a lr ight .   Okay al r ight .   Okay let  us 

go step-by-step.  20 

ADV SELEKA SC :    Because . . . [ intervenes]   

CHAIRPERSON :    No,  no.   I  understand.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I  understand,  ja.  

ADV SELEKA SC :    Yes.  



13 OCTOBER 2020 – DAY 282 
 

Page 27 of 289 
 

CHAIRPERSON :    Okay.   I  was just  too cur ious for my own 

purposes.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay cont inue.  

ADV SELEKA SC :    So Dr Ngubane, you would recal l  what  

you are deal ing wi th in these paragraphs of  the aff idavi t?  

DR NGUBANE :    Yes.  

ADV SELEKA SC :    Because i t  was quest ions in relat ion to  

th is,  Mr Howa and Mr Sal im Essa’s emai l  and the statement  

there at tached.  10 

DR NGUBANE :    That  is correct .  

ADV SELEKA SC :    Yes.   And this  is the only statement we 

have and you could tel l  the Chai rperson whether was this 

statement ever publ ished or was i t  s imple read because you 

do say.   You say:  

“ I  issued a press statement on my appointment as 

act ing chai rperson.   In i t ,  I  a lso thanked Mr Tsotsi  

for his service to Eskom.  I  d id  not  personal ly  

prepare that  statement.   I t  was given to me by the  

Company Secretary,  Mr Phukubje.”  20 

 And then you go on to explain:  

“Wel l ,  I  d id not  have a meet ing or conversat ion wi th  

Mr Essa regarding Mr Tsots i ’s resignat ion. . ”  

 Because that  is what they are deal ing wi th there.   So 

could you explain to the Chai rperson whether was this an 
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issued statement or  s imply a read-out  statement?  I t  is in. . .  i t  

is unclear to me.  

DR NGUBANE :    Wel l ,  Chai rperson in my last  appearance 

here,  there was a shorter statement.    

CHAIRPERSON :    I  thought I  had seen i t  too.  

DR NGUBANE :    Yes,  there was a shorter statement which 

was shown and that  is the statement that  I  used,  not  th is 

statement.  

CHAIRPERSON :    Yes.   No,  I  thought I  had seen i t  too.  

DR NGUBANE :    Yes.  10 

CHAIRPERSON :    And I  thought I  had not iced or somebody 

had said that  i t  is shorter . . . [ intervenes]   

DR NGUBANE :    Yes.  

CHAIRPERSON :    . . . than the one that  was sent .    

DR NGUBANE :    Yes.  

ADV SELEKA SC :    We can go into i t ,  Chairperson.  

CHAIRPERSON :    Are we both mistaken,  Mr Seleka? 

ADV SELEKA SC :    No,  we can go into i t .  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    That  page reference I  gave to the 20 

Chairperson,  Dr Ngubane which is page 77.    

CHAIRPERSON :    [ Indist inct ]  [microphone not  switched on]  

ADV SELEKA SC :    Yes,  Chai r.   Thank you,  Chai r.    

CHAIRPERSON :    That  looks l ike an art ic le.  

ADV SELEKA SC :    That  is correct ,  Chai r.  
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CHAIRPERSON :    Yes.  

ADV SELEKA SC :    764.5.  

CHAIRPERSON :    H’m? 

ADV SELEKA SC :    You need to assist  Dr Ngubane. 

DR NGUBANE :    Yes,  I  have got  i t .  

ADV SELEKA SC :    You have got  i t ,  Dr Ngubane? 

DR NGUBANE :    Eskom . . . [ intervenes]   

ADV SELEKA SC :    Now . . . [ intervenes]   

DR NGUBANE :    “Eskom Board and chairperson agreed to 

part  ways. ”  10 

ADV SELEKA SC :    Yes.  

DR NGUBANE :    A lr ight .  

ADV SELEKA SC :    Now Dr Ngubane, th is is exact ly what 

the Chairperson was point ing out .   This is not  a statement.   I  

know in your appearance previously you referred to  th is as 

the statement you issued when the Chairperson asked you 

that  quest ion.  

DR NGUBANE :    This short  one? 

ADV SELEKA SC :    Yes.  

DR NGUBANE :    Yes.  20 

ADV SELEKA SC :    But  in fact ,  i t  is  not  a statement.   I t  is a  

report  by a media person,  ta lk ing about what you and Mr 

Tsotsi  addressed the people to be saying.   Let  us read i t .   I t  

says . . . [ intervenes]   

CHAIRPERSON :    I t  says dated 30 March.  
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ADV SELEKA SC :    30 March 2015.  I t  says:  

“Tuesday,  30 March 2015.  Af ter much del iberat ion,  

the Eskom Board today accepted. . . ”  

 Now that  is a s igni f icant  indicat ion of  the d i fference 

between the two statements.   I t  does not  say yesterday.   I t  

says today.   And you f in ished near ly,  as you say,  nearly  

about  twelve o’clock.    

“The Eskom Board today accepted the presentat ion 

made by the Chai rperson,  Mr Zola Tsotsi .    

The board and the chai rperson,  thereaf ter,  held a 10 

construct ive discussion about chart ing a way 

forward for the power ut i l i ty.    

Fol lowing th is discussion,  Mr Tsots i  agreed to step 

down as a di rector  and chai rperson of  the board.   

Speaking af ter the meet ing,  Mr Tsotsi  ind icated that  

the board had uni ty of  purpose and that  his decision 

to step down was in the interest  of  the company and 

the count ry and was done in order to al low the board 

to focus on the core issues facing Eskom.   

This step,  the board bel ieves,  wi l l  ensure that  20 

Eskom can focus on the chal lenges facing i t  and 

sets the company on a new path to regain the 

conf idence. . . ”  

 And so on.   Let  us read the next . . .  the last  paragraph.   I t  

says:  
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“ . . .speaking on behal f  of  the board. . . ”  

 So somebody is report ing . . . [ intervenes]   

DR NGUBANE :    Yes.  

ADV SELEKA SC :    . . .about  what you and Mr Tsotsi  are 

saying.   Now i t  is you speaking on behal f  of  the board.    

“Dr Ngubane thanked Mr Tsotsi  for the sel f less 

decision he has taken been plac ing the interest  of  

the company and the nat ion f i rst .    

Dr Ngubane also thanked Mr Tsotsi  for his valuable 

serv ice to Eskom over the years and wished him 10 

wel l  in his future endeavours. ”  

 So you see the di fferences?  I t  is a media report ing,  

report ing here as opposed to you giving a speech.  

DR NGUBANE :    Ja.  

CHAIRPERSON :    And maybe i t  is something that  appeared 

or  that  was intended for an internal  publ icat ion at  Eskom.  I  

do not  know.  I t  might  not  be an art ic le in the newspaper.    

 Maybe i t  could be an internal  magazine wi thin Eskom.  

Whoever is wri t ing,  is maybe wri t ing for that  k ind of  

publ icat ion to te l l  everybody,  you know,  current  news or  20 

important  news.  That  is how i t  comes across to me.  

ADV SELEKA SC :    Yes.  

DR NGUBANE :    But  Chairperson,  the session wi th the 

evidence leader and the Commission invest igators.   During 

the break,  I  asked Mr Kopatha(?) to please scan the media 



13 OCTOBER 2020 – DAY 282 
 

Page 32 of 289 
 

and f ind out  exact ly what statement I  re leased.    

 When we met again,  they said there was none.  That  is 

why at  the last  meet ing,  I  said I  thought th is matter was off  

the table.    

CHAIRPERSON :    Yes.  

DR NGUBANE :    Because they have said there was none.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    I  never  received the statement f rom 

Mr Howa.  

CHAIRPERSON :    Yes,  yes.  10 

DR NGUBANE :    So I  am not  sure i f  i t  was sent  to someone 

in Communicat ions or. . .  

CHAIRPERSON :    Yes,  yes.   But  let  us just  get  to  f ina l i ty 

about  whether there is another. . .  there is as media statement 

in the bundles that  we have got  here because I  a lso was 

under the impression that  last  t ime we did. . .  our at tent ion 

was drawn to a statement that  was shorter.  

DR NGUBANE :    Yes.  

CHAIRPERSON :    That  was said to have been issued by you 

and i t  was said that . . .  I  th ink you said you did not  issue this  20 

long statement that  had been sent .  

DR NGUBANE :    No.  

CHAIRPERSON :    So now, both Dr Ngubane and I  seem to 

remember that  part  of  last . . .  h is last  appearance.  

ADV SELEKA SC :    I  . . . [ intervenes]   
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CHAIRPERSON :    Do you have the same recol lect ion or are 

you saying that  which what we were ta lk ing about,  what we 

saw was this and not  someth ing else? 

ADV SELEKA SC :    Correct ,  Chai r.   So we . . . [ intervenes]   

CHAIRPERSON :    That  is . . . [ intervenes]   

ADV SELEKA SC :    Your recol lect ion Chairperson is correct .  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    That  there was reference to two 

statements and Dr Ngubane said he accepts this  shorter one 

to be his statement.  10 

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    But  that  is the only shorter  statement.   

So there is not  another statement.   You have the long one 

which see you at tached to the emai l  of  Mr Howa and Sal im 

Essa.    

 And then,  Chai rperson speci f ical ly  asked:   Oh, but  you 

accept  th is one?  Which is on page.. .  the shorter one.   Dr  

Ngubane then said yes.   As though to convey that  that  is his 

statement.    

CHAIRPERSON :    Yes,  yes.  20 

ADV SELEKA SC :    So those are the only two,  to  answer 

your quest ions.  

CHAIRPERSON :    Okay,  okay,  okay.  

ADV SELEKA SC :    So your recol lect ion is correct .  

CHAIRPERSON :    Yes.  
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ADV SELEKA SC :    And the clar i f icat ion is only in respect  of  

which one is the shorter statement.  

CHAIRPERSON :    Yes,  yes,  yes.  

ADV SELEKA SC :    Is i t  th is one or is there another one? 

CHAIRPERSON :    Ja,  ja.   Yes.  

ADV SELEKA SC :    This is the only one Chai r.  

CHAIRPERSON :    Yes.   Wel l ,  what  is your recol lect ion Dr 

Ngubane?  Is your recol lect ion that  there was a statement 

that . . .  a media statement that  you issued and i t  was not  th is  

art ic le we are looking at  here?  Or is that  you have no 10 

recol lect ion whether you did issue a media statement on this  

occasion? 

DR NGUBANE :    Chai rperson,  when I  go before the media 

for off ic ia l  purposes,  there is always a statement.  

CHAIRPERSON :    That  you br ing wi th you? 

DR NGUBANE :    Yes.  

CHAIRPERSON :    Yes.   There would. . .  i t  was important ,  you 

know, event ,  the resignat ion of  the chairperson.  

DR NGUBANE :    I t  is correct .  

CHAIRPERSON :    So the media had to be told.  20 

DR NGUBANE :    That  is correct .   But  not  th is,  no.    

CHAIRPERSON :    I t  was not  the one that  appears at  764.5? 

DR NGUBANE :    No.  

CHAIRPERSON :    Okay.   And you a lso accept  that  when last  

t ime you appeared here,  what we saw was this one that  we 
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thought was the media statement? 

DR NGUBANE :    That  is correct ,  Chairperson.  

CHAIRPERSON :    Yes,  okay a lr ight .   But  you said something 

ear l ier on.   Was i t  to the effect  that  you previously asked 

some people to look for the media statement that  you issued 

and they said they did not  f ind,  they could not  f ind i t?  

DR NGUBANE :    Ms Seko(?) and I  th ink Mr Ri ley,  we talked 

about that .  

CHAIRPERSON :    Yes.   Are those people f rom the 

Commission or. . .?  10 

ADV SELEKA SC :    Those are the. . .  Dr Ngubane is referr ing 

to invest igators . . . [ intervenes]   

CHAIRPERSON :    Oh,  okay.  

ADV SELEKA SC :    . . . in the Eskom, were ext reme Chai r.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Chai r,  I  wi l l  have to deal  wi th that  aspect  

and. . .  but  maybe to do so,  I  need to canvass the point  wi th  

my learned f r iend for Dr Ngubane.  

CHAIRPERSON :    No,  that  is f ine.    

ADV SELEKA SC :    Is that  f ine? 20 

CHAIRPERSON :    I  g ive i t  to you to  . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . to deal  wi th i t  in a way you see i t .  

ADV SELEKA SC :    Yes.   Ja.    

CHAIRPERSON :    Okay al r ight .  



13 OCTOBER 2020 – DAY 282 
 

Page 36 of 289 
 

ADV SELEKA SC :    Ja.   I t  . . . [ intervenes]   

CHAIRPERSON :    But  I  just  want us to be on the same page.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    As to where we are.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Because there is correspondence which 

may have to be brought to your at tent ion in regard to that .  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    Ja.  10 

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    So but  . . . [ intervenes]   

CHAIRPERSON :    Of  course,  I  noted that  in your statement. . .  

Dr Ngubane d id say that  you normal ly did not  prepare these 

statements yoursel f .   They would be prepared by,  I  th ink,  

Communicat ions.   You need in  Eskom and so on.   Is  that  

r ight? 

DR NGUBANE :    That  is correct ,  Chairperson.  

CHAIRPERSON :    Yes.   So I  assume that  at tempts were 

made to talk to that  uni t  to see whether they could f ind 20 

anything.   So.   But  I  am sure at  the r ight  t ime I  wi l l  be told.  

ADV SELEKA SC :    Ja.   Chai rperson,  can I  g ive you a hint? 

CHAIRPERSON :    [No audible reply]   

ADV SELEKA SC :    I f  you look at  the aff idavi t  of  Dr 

Ngubane, that  page 22,  paragraph 5.9.   Dr Ngubane says to  
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the Commission:  

“On 31 March 2015, I  issued a press statement. ”  

 I  issued i t .  

“On my appointment. . .   (and so on).   I  a lso thanked 

Mr Tsotsi  for  h is services.   I  d id not  personal ly 

prepare the statement. ”  

 Now that  gives you the impression that  Dr Ngubane is  

aware of  the statement he is ta lk ing about.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    He did not  prepare the statement.  10 

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    “ I t  was provided to me by the Company 

Secretary,  Mr Phukubje. ”   Mr Phukubje was the Company 

Secretary at  the t ime.  And then he goes on to say in 5.11:  

“ I  d id  not  have a meet ing or conversat ion wi th 

Mr Sal im Essa. . . ”  

 So Dr Ngubane is answering cer tain quest ions there 

Chairperson and that  is why I  want to canvass . . . [ intervenes]   

CHAIRPERSON :    Yes,  okay.  

ADV SELEKA SC :    . . .Dr Ngubane’s at torney so that  we can 20 

overcome this issue.  

CHAIRPERSON :    That  is f ine.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    That  is f ine.   And I  take i t  that  al l  

concerned in regard. . .  in  th is  regard have been interviewed 
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or  i f  not ,  they have been interviewed includ ing the company 

secretary what he knows and so on and so on.   

ADV SELEKA SC :    Yes,  Chai r.    

CHAIRPERSON :    Okay al r ight .   Let  us cont inue.  

ADV SELEKA SC :    Thank you.   So Dr Ngubane, you wi l l  

recal l  that  the issue regarding the removal  of  Mr Tsotsi ,  i t  

comes, at  least  formal ly,  for the f i rst  t ime in the boarding 

meet ing of  19 March 2015.   

DR NGUBANE :    [No audible reply]   

ADV SELEKA SC :    I  th ink you were present  in that  meet ing.   10 

ADV SELEKA SC :    I  th ink you were present  in that  meet ing.   

You remember that?  

DR NGUBANE :    That  is correct .  

ADV SELEKA SC :    So the 19t h of  March. . .  actual ly,  may I  

enqui re whether  the at torney for Mr Ngubane has been 

provided wi th the Reference Bundle? 

COUNSEL :    [No audible reply]   

ADV SELEKA SC :    He says yes.  

CHAIRPERSON :    Ja,  okay.  

ADV SELEKA SC :    Thank you.   Yes,  because the minutes 20 

are in that  Reference Bundle Chai rperson.    

CHAIRPERSON :    Have you got  the page number? 

COUNSEL :    Excuse me Chai r.  

CHAIRPERSON :    Yes.  

COUNSEL :    I  th ink I  have responded rather prematurely.   He 
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understood that  the bundle that  miss . . . [ intervenes]   

CHAIRPERSON :    Oh.  

COUNSEL :    . . .was speaking to.  

CHAIRPERSON :    Yes.  

COUNSEL :    Or may I  just  c lar i fy that? 

CHAIRPERSON :    Oh,  you do not  have? 

ADV SELEKA SC :    Okay.  

CHAIRPERSON :    You do not  have the one cal led Reference 

Bundle? 

COUNSEL :    I  have only one bundle that  . . . [ intervenes]   10 

CHAIRPERSON :    Oh.  

COUNSEL :    . . .we have been running wi th present ly.   I  am 

not  sure there is another. . .  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Yes,  Chai r  we can use the minutes as 

they appear in Dr Ngubane’s bundle as wel l  Chai r.  

CHAIRPERSON :    Okay al r ight .    

ADV SELEKA SC :    Ja.   That  should resolve that .  

CHAIRPERSON :    So we do not  need to go the Reference 

Bundle? 20 

ADV SELEKA SC :    We do not  need to go to the Reference 

Bundle.  

CHAIRPERSON :    Okay al r ight .    

ADV SELEKA SC :    Ja.   So the minutes in Dr Ngubane’s 

bundle,  the one of  the 19t h of  March are on page 297.    
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DR NGUBANE :    What paragraph? 

ADV SELEKA SC :    297. . .  okay ja ,  the minutes already Dr 

Ngubane, yes.   I  wi l l  go the paragraphs.   So the members 

present  are there.   So you are the second on the l ist  of  those 

present .   Mr Zola Tsotsi  at  the t ime is st i l l  the chairman.  

Then go p lease to page 299.   299.   Turn the page, Dr  

Ngubane.   

DR NGUBANE :    [No audible reply]   

ADV SELEKA SC :    Yes.   So af ter  the paragraph:   Resolve 

that .   There is  the bolded part  where Mr Romeo Khumalo 10 

jo ins the meet ing.   You see the middle of  the page?  

DR NGUBANE :    Resolut ions.   Yes.  

ADV SELEKA SC :    Ja,  do you see when Mr Khumalo jo ins 

the meet ing?  

DR NGUBANE :    [No audible reply]   

ADV SELEKA SC :    Just  above . . . [ in tervenes]   

CHAIRPERSON :    Just  above Resolut ions by the Board.  

ADV SELEKA SC :    Resolut ion by the Board.    

DR NGUBANE :    Yes.  

ADV SELEKA SC :    Yes.   Then there is a break and resumed 20 

at  twenty to twelve,  before midnight .    

“The chai rman was excused f rom the meet ing.   Dr  

Ngubane was elected to chair  the meet ing. ”  

 And then fol lowed del iberat ions about Mr Tsotsi  and the 

board’s intent ion to br ing charges against  him.  You wi l l  
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recal l?  I  do not  want to read i t .  

DR NGUBANE :    Yes,  yes.  

ADV SELEKA SC :    Yes.  

DR NGUBANE :    Yes.  

ADV SELEKA SC :    Ja,  at  the bot tom of  i t ,  you wi l l  see i t  

was agreed that :  

“-  Support ing documents or should put  to. . .  

should be put  together to indicate fai lure to get  a  

board approval .    

-  Matters considered as aggravat ing act ions of  10 

the chai rman.   

-  Preparing and dis t r ibut ing media statement in 

the name of  the board wi thout  board approval .  

The board resolved that  Mr Khumalo is the 

delegated media person in the ARC, which is Audi t  

and Risk Commit tee and Dr Ngubane is appointed 

as act ing chairman of  the board.    

The board must  be prepared to take r isk of  whatever  

the minister might  decide. ”  

 And then the chai rman came back to the meet ing at  20 

twenty-three minutes to one.   This is af ter midnight .  

DR NGUBANE :    Sure.  

ADV SELEKA SC :    This board was working out .   [ laughing]  

CHAIRPERSON :    This board was hard at  work ing Dr 

Ngubane.  [ laughing]  
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DR NGUBANE :    [ laughing]  Wel l ,  these were monumental  

events Chai rperson.  

CHAIRPERSON :    [ laughing]  

ADV SELEKA SC :    And what we have found Dr Ngubane.   I t  

is a remarkable pat tern in regard to the issues pertaining to 

Mr Tsots i  and the board’s resolut ion.   There is another emai l  

on the 19t h of  May.   19 March.   I  beg your pardon.   2015.    

 And th is emai l ,  i t  is also exchanged between Mr Howa 

and Mr Sal im Essa.   Also talk ing about the board’s 

acceptance of  the resignat ion of  Mr Tsotsi .   You are aware of  10 

that?  

DR NGUBANE :    No,  not  that  emai l .  

ADV SELEKA SC :    And i t  was again a statement. . .  

Chairperson,  th is one I  have to go to the Reference Bundle.   

So I  wi l l  have to provide my learned f r iend wi th the 

Reference Bundle.  

CHAIRPERSON :    Ja.   Thank you,  Chai r.  

DR NGUBANE :    Is i t  in my bundle? 

ADV SELEKA SC :    I t  is in. . .  I  th ink you. . .  Dr  Ngubane wi l l  

have the Reference Bundle.   I t  is not  in your bundle.   I t  is 20 

page 434.   434 in the Reference Bundle.    

CHAIRPERSON :    Have you told us what page? 

ADV SELEKA SC :    Yes,  page 434.    

CHAIRPERSON :    434? 

ADV SELEKA SC :    434.   The black paginat ion.    
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CHAIRPERSON :    Now you are st i l l  on the point  that  is  

connected wi th the minutes on the 19t h? 

ADV SELEKA SC :    Correct ,  Chai r.  

CHAIRPERSON :    Okay al r ight .    

ADV SELEKA SC :    Because. . .  so what I  am saying to 

Dr Ngubane.  We kind of  see the same pat tern in regard to 

the resignat ion of  Mr Tsotsi .    

 Mr Howa and Mr Sal im Essa exchange a draf t  statement  

that  deta i ls the events wi thin Eskom in ant ic ipat ion or as 

though.. .  wai t .   E i ther in ant ic ipat ion of  Mr Tsotsi ’ res ignat ion 10 

or af ter the month of  his resignat ion.    

CHAIRPERSON :    Th is t ime i t  might  be in ant ic ipat ion 

. . . [ intervenes]   

ADV SELEKA SC :    In ant ic ipat ion.   Chai r,  ja.  

CHAIRPERSON :    I t  looks l ike i t .   Ja.  

ADV SELEKA SC :    This is the one.   You see Dr Ngubane?  

So the emai l  on page 434,  i t  is f rom Nazeem Howa.  

CHAIRPERSON :    That  is 434 on the. . .  on Eskom Bundle 13 

which is the Reference Bundle.  

ADV SELEKA SC :    Correct ,  Chai r.  20 

CHAIRPERSON :    You must keep on saying bundle.  

ADV SELEKA SC :    Thank you,  Chai rperson.  

CHAIRPERSON :    Eskom Bundle 13 because that  is the 

off ic ia l  one,  ja.  

ADV SELEKA SC :    I  am indebted to  you,  Chai r.  
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CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Thank you,  Chai r.  

CHAIRPERSON :    So there is an emai l  on page 434 in that  

bundle.   I t  appears to be. . .  to have been f rom Nazeem Howa 

at  nazeemh@tmamedia.co.za.  

ADV SELEKA SC :    H’m. 

CHAIRPERSON :    I t  was sent  on Thursday,  19 March 2015 at  

19:46 addressed to Mr Sal im Essa and the subject  is:   

Statement f rom New Board.   And at tachments,  Statement 

f rom New Board docs or docx docs.  10 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I t  says:  

“Si rs,  a f i rst  draf t .   Let  me have your thoughts and I  

wi l l  work to pol ish further. ”  

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    Yes,  okay.   Cont inue Mr Seleka.  

ADV SELEKA SC :    You see that  Dr Ngubane? 

DR NGUBANE :    [No audible reply]   

ADV SELEKA SC :    And then. . .  you see that?  

DR NGUBANE :    [No audible reply]   20 

ADV SELEKA SC :    You see that  emai l?  

DR NGUBANE :    Yes,  but  I  am trying to see how i t  d i ffers 

f rom the previous one.  

ADV SELEKA SC :    Oh,  okay.  

CHAIRPERSON :    Okay,  okay.    
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DR NGUBANE :    Yes.  

ADV SELEKA SC :    Yes.   Are you looking at  the statement 

i tsel f?  

CHAIRPERSON :    Wel l ,  actual ly.   When you say the previous 

one,  you mean the previous one that  we have deal t  wi th  

because in terms of  t ime . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . th is one comes f i rst .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    [ laughing]   The other one comes later.    10 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay.   Wel l ,  I  th ink the one we saw in 

regard to the 31s t  of  March,  rela t ing to the departure of  

Mr Tsotsi  f rom Eskom, i f  I  am not  mistaken and i t  seems to 

be a f inal .  

ADV SELEKA SC :    I t  is,  Chai r.  

CHAIRPERSON :    I t  seems to be at taching a f inal  statement.  

ADV SELEKA SC :    Yes.  20 

CHAIRPERSON :    Whereas,  th is one says i t  is a f i rs t  draf t .   

The statement that  seems to have been at tached,  i t  was 

meant as a f i rst  draf t  and not  a f inal  draf t .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Because Mr Howa seems to say:   Let  me 
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have your thoughts and I  wi l l  work to pol ish further.   He says 

si rs but  he addressed i t  to one person.   So,  ja.   Okay.   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Thank you.   Mr Seleka.  

ADV SELEKA SC :    Yes,  Chai r.   Dr Ngubane, ja you are busy 

reading the statement i tsel f?  

DR NGUBANE :    Yes.  

ADV SELEKA SC :    Yes.   Is there anything that  you want to  

te l l  the Chai rperson about i t?  

CHAIRPERSON :    Wel l ,  I  do not  know whether maybe before 10 

you ask that  quest ions,  we need to note the main features of  

the statement that  was addressed . . . [ intervenes]   

ADV SELEKA SC :    Of  the statement,  yes.  

CHAIRPERSON :    I  th ink let  us rather do that .   So 

. . . [ intervenes]   

ADV SELEKA SC :    Let  me place i t  on record,  s i r.   Dr 

Ngubane, so the statement i tsel f  is on page 435.   I t  says 

state. . .  the heading is:    

“Statement f rom New Board represented by i ts  

chairperson on behal f  of  the board.    20 

I t  is now a week since we took the decisive step to  

ask four of  our most  senior execut ives to step down 

f rom thei r  day-today roles to al low the board to  

appoint  independent minds to assist  us to develop a 

plan to ensure that  Eskom is able to del iver  a 
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sustainable,  secure and eff ic ient  supply to i ts  

consumers.”  

 So this person wri t ing,  knows about  the execut ives.   The 

next  paragraph i t  says:  

“Yesterday at  a meet ing of  the board i t  was decided 

to release Mr Zola Tsotsi  of  the chai rpersonship due 

to growing lack of  conf idence in h is leadership and 

increasing discomfort  part icular ly around the grain of  

his ro le  as a non-execut ive the tension i t  was 

caus ing  w i th in  the  bus iness. ”  10 

So then aga in  …[ in tervenes]  

CHAIRPERSON:    I  wou ld  a l low you to  read fu r ther,  you 

know? 

ADV SELEKA SC:    Oh.  

CHAIRPERSON:    In  the  o ther  one I  s topped you but  I  w i l l  

a l low read a  l i t t le  fu r ther.  

ADV SELEKA SC:    Thank you,  Cha i r.   But  then,  aga in ,  D r  

Ngubane,  th is  pe rson knows w i th  remarkab le  prec i s ion  the  

de ta i l s  w i th in  the  board :  

“The board  once aga in  rea f f i rmed i t s  approach  20 

around the  invest iga t ion  and the  request  fo r  key  

ind iv idua ls  to  s tand down and i t  i s  conv inced on the  

bas is  o f  in fo rmat ion  they have  gathered so  fa r.   Bu t  

th is  approach is  the  on ly  way fo rward  to  p rov ide  a  

long te rm s t ra tegy to  reso lve  the  cur ren t  i ssues a t  
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Eskom.   None o f  these dec is ions were  taken l igh t ly,   

Rather  in  the  sp i r i t  o f  the  meet ing  ou r  ob l iga t ions  

as  the  board  respons ib le  fo r  a  u t i l i t y  wh ich  needs to  

suppor t  our  economic  growth  and the  overa l l  

we l lbe ing  o f  our  na t ion .   The board  spent  severa l  

hours  yesterday to  address. . . ”  

And tha t  i s  a lso  remarkab le ,  Dr  Ngubane,  i s  i t  no t ,  the  use 

o f  the  words severa l  hours  yesterday.  

“ . . . to  address the  process around the  invest iga t i on  

and  to  f ina l i se  the  key areas o f  work  to  be  de l i vered  10 

as  a  mat te r  o f  u rgency by  the  team we appo in t . ”  

I  cou ld  go  on but  I  am in te r rup ted  by  tha t  thought  and the 

quest ion  wh ich  I  need to  ask  you,  Dr  Ngubane,  i s  tha t  th is  

person is  no t  d ra f t ing  a  med ia  repor t  so  I  am in fo rmed by  

Mr  so  and so  tha t  th is  i s  what  the  board  has done.  

DR NGUBANE:    R igh t .  

ADV SELEKA SC:    L ike  we see  in  regard  to  the  shor te r  

one where  he  says:  

“Dr  Ngubane sa id . . ”  

DR NGUBANE:    Sure .  20 

ADV SELEKA SC:    “Mr  Tsots i  sa id…”   Th is  person i s  

wr i t ing  a  s ta tement  fo r  the  Cha i rperson who wou ld  read i t ,  

the  Cha i rperson  o f  the  board .   I s  th is  no t  remarkab le?   

Where  wou ld  th i s  pe rson get  a l l  th is  in fo rmat ion  f rom to 

enab le  h im to  prepare  such a  de ta i led  s ta tement?   What  
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can  you te l l  the  Cha i rperson?  I s  i t  no t  remarkab le  to  you? 

CHAIRPERSON:    Wel l ,  I  am sor ry ,  Mr  Se leka,  I  am go ing  

to  be  incons is ten t .   I  th ink  read the  who le  s ta tement .  

ADV SELEKA SC:    Shou ld  I  read the  who le  s ta tement?  

CHAIRPERSON:    Yes,  read the  who le  s ta tement .  

ADV SELEKA SC:    Sure .  

CHAIRPERSON:    A t  leas t  th is  one is  one and a  ha l f  o r  two 

pages.  That  o ther  one  was l i ke  four  pages.   I  th ink  read the  

who le  s ta tement .  

ADV SELEKA SC:    Yes.   Shou ld  he  not  come in  f i rs t ,  10 

Cha i r ,  be fore  …[ in tervenes]  

CHAIRPERSON:    Sor ry?  

ADV SELEKA SC:    Shou ld  Dr  Ngubane come in  be fore  I  

move on?  

CHAIRPERSON:    Wel l ,  Dr  Ngubane,  you can read i t ,  i t  

m igh t  re f resh your  memory  as  we l l ,  i f  you  want  to .  

ADV SELEKA SC:    Okay,  le t  –  I  w i l l  read i t .  

CHAIRPERSON:    A re  you happy to  read i t?  

ADV SELEKA SC:    Le t  me read i t ,  Cha i r ,  le t  me car ry  on .  

Yes:  20 

“As a  board  we spent  the  t ime s ince  our  

appo in tment  to  assess the  bus iness and to  ge t  

some …[ in tervenes]  

CHAIRPERSON:    You are  now s tar t ing  somewhere  in  the 

m idd le .   Maybe jus t  s ta r t  f rom the  beg inn ing  so  tha t  even  
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in  the  t ransc r ip t  here  is  a  p lace  where  one f inds  the  

comple te  s ta tement .  

ADV SELEKA SC:    Okay.  

DR NGUBANE:    Wel l ,  Cha i rperson… 

CHAIRPERSON:    Ja?  

DR NGUBANE:    I  have read qu i te  a  b i t  o f  i t .  

CHAIRPERSON:    You have read qu i te  a  b i t ,  ja .   Okay,  no  

tha t  i s  f ine .   But  I  th ink  I  jus t  want  i t  to  be  in  the  t ransc r ip t  

because i t  m igh t  –  th is  s ta tement  and the  one o f  the  31s t  

m igh t  p rove to  be  qu i te  impor tan t .  10 

ADV SELEKA SC:    Thank you,  Cha i r .  

CHAIRPERSON:    Okay.  

ADV SELEKA SC:    So  the  s ta tement  reads,  I  am s tar t ing  

a t  the  beg inn ing  aga in :  

“S ta tement  f rom new board  represented by  i t s  

Cha i rperson on beha l f  o f  the  board .   I t  i s  now a  

week,  a  week s ince  we took the  dec is i ve  s tep  to  ask   

four  o f  our  most  sen ior  execut ives  to  s tep  down 

f rom the i r  day- to -day ro les  to  a l low the  board  to  

appo in t  independent  m inds to  ass i s t  us  to  deve lop  a  20 

p lan  to  ensure  tha t  Eskom i s  ab le  to  de l i ver  a  

susta inab le ,  secure  and e f f i c ien t  supp ly  to  i t s  

consumers .   Yesterday a t  a  meet ing  o f  the  board  i t  

was dec ided to  re l ieve  Mr  Zo la  Tsots i  o f  the  

Cha i rpersonsh ip  due to  a  growing lack o f  



13 OCTOBER 2020 – DAY 282 
 

Page 51 of 289 
 

con f idence in  h is  leadersh ip  and increas ing  

d iscomfo r t  par t i cu la r ly  a round the  growing o f  h i s  

ro le  as  a  nonexecut ive  cha i r  and the  confus ion  i t  

was caus ing  w i th in  the  bus iness.   The board  once  

aga in  …[ in tervenes]  

DR NGUBANE:    Sor ry ,  Cha i rperson.  

CHAIRPERSON:    Sor ry ,  yes?  

DR NGUBANE:    Th is  emai l  i s  19  March.  

CHAIRPERSON:    Yes.  

DR NGUBANE:    Mr  Tsots i  had not  been removed as  10 

Cha i rperson.  

CHAIRPERSON:    I t  i s  one o f  the  remarkab le  th ings.  

DR NGUBANE:    Yes,  tha t  i s  the  po in t .  

CHAIRPERSON:    In  o ther  words ,  the  emai l ,  i f  i t  i s  t rue  

tha t  th is  s ta tement  was a t tached to  the  emai l ,  the  emai l  i s  

sent  and a  s ta tement  has been prepared before  Mr  Tsots i  

i s  removed.  

DR NGUBANE:    R igh t .  

CHAIRPERSON:    Bu t  i t  i s  a l ready  ta lk ing  about  h im hav ing  

been removed so  i t  i s  one o f  the  remarkab le  th ings.   I  th ink  20 

he w i l l  be  ask ing  fo r  your  comments  on  tha t .  

DR NGUBANE:    A l r igh t .  

CHAIRPERSON:    Yes,  okay.  

ADV SELEKA SC:    Yes,  tha t  i s  exact ly  the  po in t .   Where  

do  I  s ta r t  aga in?   Shou ld  I  car ry  on?  The  second 
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parag raph …[ in te rvenes]  

CHAIRPERSON:    Wel l ,  I  sa id  s ta r t  a t  the  beg inn ing .   

Okay,  I  w i l l  no t  d is tu rb  you now.  

ADV SELEKA SC:    No,  i t  was not  you,  Cha i r.  

CHAIRPERSON:    Where  were  you  read ing?  

ADV SELEKA SC:    I t  was Dr  Ngubane.  

CHAIRPERSON:    Okay,  jus t  cont inue where  you were  

when you… 

ADV SELEKA SC:    Okay.  

CHAIRPERSON:    Ja .  10 

ADV SELEKA SC:    The second pa ragraph says:  

“Yesterday a t  a  meet ing  o f  the  board  i t  was dec ided 

to  re l ieve  Mr  Zo la  Tsots i  o f  the  Cha i rpersonsh ip  due 

to  a  growing lack  o f  conf idence in  h is  leadersh ip  

and increas ing  d iscomfo r t  par t i cu la r ly  a round the  

growing o f  h i s  ro le  as  a  nonexecut ive  cha i r  and the  

confus ion  i t  was caus ing  w i th in  the  bus iness.   The  

board  once aga in  rea f f i rmed i t s  approach a round  

the  invest iga t ion  and the  request  fo r  key  ind iv idua ls  

to  s tand down and is  conv inced  on the  bas i s  o f  20 

in fo rmat ion  they  have gathered  so  fa r  tha t  th i s  

approach is  the  on ly  way fo rward  to  p rov ide  a  long 

te rm s t ra tegy to  reso lve  the  cur ren t  i ssues a t  

Eskom.   None o f  these dec is ions were  taken l igh t ly ,  

ra the r ,  in  the  sp i r i t  o f  meet ing  our  ob l iga t ions as  
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the  board  respons ib le  fo r  a  u t i l i t y  wh ich  needs to  

suppor t  our  economic  growth  and the  overa l l  

we l lbe ing  o f  ou r  na t ion .   The board  spent  severa l  

hours  yesterday to  address the  process around the  

invest iga t ion  and  to  f ina l i se  the  key areas o f  work  

to  be  de l i ve red as  a  mat te r  o f  u rgency by  the  team 

we appo in t .   As  a  board  we have spent  the  t ime 

s ince  our  appo in tment  to  ass is t  the  bus iness and to  

ge t  some unders tand ing  o f  some o f  the  key issues  

fac ing  Eskom.   We were  saddened by  the  dec is ion  10 

o f  S  &  P to  downgrade Eskom.   Whi le  we be l ieve  

the i r  dec is ion  is  based on a  fa i lu re  to  unders tand 

the  cur ren t  cond i t ions  a t  Eskom and our  

comprehens ive  p lan  to  ensure  a  s tab le  and re l iab le  

supp ly  the  board  w i l l  use  th is  oppor tun i ty  to  

redoub le  ou r  e f fo r ts  to  meet  the  cha l lenges faced 

by  Eskom.   The board  once aga in  conf i rmed the  key 

cha l lenges impact ing  on  Eskom and i t s  ab i l i t y  to  

p rov ide  a  sus ta inab le  secure  and e f f i c ien t  

e lec t r i c i t y  supp ly.   These are ,  as  const ra in ts  a t  the  20 

u t i l i t y,  an  ove rburdened energy sys tem lead ing  to  

unprecedented load shedd ing ;  an  ag ing  f lee t  and a  

ser ious ly  f lawed  main tenance p rog ramme rap id l y  

increas ing  pr ice  o f  e lec t r i c i t y,  de lays  and cost  

over runs o f  the  new-bu i ld  p rog ramme;  overpay ing  
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fo r  ma jor  p rocu rement  i tems and  consumables .   I t  

was aga ins t  th is  backdrop tha t  we  took the  s tep  to  

launch the  inqu i ry  so  tha t  we,  as  a  board ,  a re  ab le  

to  unders tand what  has caused th is  sad s ta te  o f  

a f fa i rs  and to  deve lop  s t ra teg ies  to  beg in  to  remedy  

the  s i tua t ion .   As  par t  o f  th is  p rocess i t  i s  p lanned  

to  benchmark  costs  and s t ruc tu res  requ i red  to  run  

Eskom ef f i c ien t ly.   I t  i s  our  express des i re  tha t  the  

invest iga t ion  de termines whether  the  cu r ren t  

s i tua t ion  was exacerbated by  incompetence,  i l l -  10 

in fo rmed dec is ion-mak ing,  m ismanagement  o r  

un toward  ac t ions.   We wi l l  a lso  look in to  the  cur ren t  

opera t ing  po l i c i es  and processes  and the  bus iness 

s t ruc ture  to  unders tand how we can in t roduce  

fu r ther  e f f i c ienc ies  and best  p rac t ices  to  ge t  Eskom 

to  be  the  u t i l i t y  we a l l  w ish  i t  to  be .   Our  a im o f  th is  

e lement  o f  the  invest iga t ion  i s  to  secure  the  supp ly  

o f  our  p r imary  energy inputs  so  we can a l ign  our  

ou tpu ts  to  the  demands o f  our  economy.   We wi l l  

use  th is  invest iga t ion  to :  20 

To p lan  …[ in tervenes]  

CHAIRPERSON:    I  th ink  read 1 ,  2 ,  3s  as  we l l .  

ADV SELEKA SC:    Oh,  yes .   Thank you,  Cha i r.  

 “We wi l l  use  th is  invest iga t ion  to :  

1 .  To  p lan  and cor re la te  a  ho l i s t i c  f lee t  management  
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p rogramme to  ensure  opera t ion  e f f i c iency o f  our  

cur ren t  f lee t .  

2 .  To  rev iew and ana lyse  our  new-bu i ld  p rogramme 

to  ensure  energy  is  genera ted  soonest .   Th i s  w i l l  

inc lude a l l  con t rac ts  and  per fo rmance  

agreements .  

3 .  In t roduce checks  and ba lances to  m i t iga te  any  

f raud and manipu la t ion  w i th in  our  opera t ions.  

4 .  Ana lyse  and res t ruc ture  o f  ou r  ba lance sheet   

and a l l  our  incumbent  debt  ins t ruments .  10 

5 .  Rea l ign  key per fo rmance ind i ca tors  fo r  sen ior  

leadersh ip  to  ensure  be t te r  per fo rmance a l igned 

to  the  board ’s  cu r ren t  s t ra tegy.  

6 .  In t roduce an e f fec t i ve  demand  s i te  so lu t ion  

a imed a t  reduc ing  the  need fo r  load shedd ing .  

7 .  Rev iew cur ren t  noncore  assets  and look to  sa le  

and lease opt ions to  fund fu r ther  requ i rements  a t  

the  u t i l i t y. ”  

New paragraph:  

“The board  spen t  many hours  yesterday rev iewing 20 

our  s t ra tegy so  fa r  and conf i rm ing the  way ahead .   

We know tha t  there  is  no  a l t e rna t ive  bu t  to  

imp lement  severa l  rad ica l  so lu t ions  and we ca l l  on  

a l l  South  A f r i cans to  ass is t  us  in  dea l ing  w i th  the  

cha l lenges a t  Eskom.   The board  has adopted the  
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pos i t ion  tha t  i t  w i l l  no t  to le ra te  incompetence ,  

ta rd iness,  any de re l i c t ion  o f  du ty  f rom any member  

o f  the  Eskom team.   Our  p r i o r i t y  i s  to  de l i ver  an  

e f f i c ien t  and re l i ab le  serv i ce  to  our  consumers  and 

we w i l l  expect  each o f  our  execut ives  to  s tep  up  to  

p la te  to  de l i ver  on  th is  commi tmen t . ”  

CHAIRPERSON:    That  i s  the  end o f  the  s ta tement .  

ADV SELEKA SC:    And tha t  i s  the  end o f  the  s ta tement .  

CHAIRPERSON:    Okay,  I  th ink  we shou ld  take  the  tea  

ad journment  and  when we come back then we can dea l  10 

w i th  i t .   Okay,  we  ad jou rn .  

ADV SELEKA SC:    Thank you,  Cha i r.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    I t  looks  l i ke  you might  be  too  fa r  f rom 

the  mic  tha t  seems to  work ,  D r  Ngubane.   I  wonder  whether  

there  i s  a  way o f  mov ing  out  o f  the  way some o f  the  f i les  

tha t  he  m ight  no t  be  need ing  immedia te ly?   I  see you do  

not  have a  lo t  o f  space in  f ron t  o f  you,  Dr  Ngubane and  

then they can be brought  back as  and when they a re  20 

needed.  

DR NGUBANE:    A l r igh t .  

CHAIRPERSON:    I  th ink  the  one tha t  we are  a t  i s  the  one 

w i th  the  s ta tement  tha t  was read jus t  be fore  the  break.  

ADV SELEKA SC:    Cor rec t ,  Cha i rperson.   We are  s t i l l  i n  –  
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tha t  i s  the  re ference bund le ,  D r  Ngubane.  

DR NGUBANE:    Sor ry?   I  th ink  we took away the  wrong  

one.  

ADV SELEKA SC:    The re ference bund le  was open.  

DR NGUBANE:    Okay.   Thank you .  

ADV SELEKA SC:    Yes,  we have read th rough up unt i l  

page 436 wh ich  is  the  las t  page o f  the  s ta tement .   Do you  

see tha t ,  Dr  Ngubane?  

DR NGUBANE:    That  i s  co r rec t .  

ADV SELEKA SC:    And yes,  my quest ion  was w i th  such  10 

remarkab le  de ta i l  about  the  fac t  re la t i ve  to  Eskom and the  

board  dec is ions i t  i s  as tound ing  tha t  th is  person wou ld  

have known th is  in fo rmat ion  f rom nowhere .  

DR NGUBANE:    Wel l ,  i t  does sound l i ke  tha t  because 

these events  predate  when ac tua l l y  i t  happened .   So I  

mean there  were  documents  I  p resume tha t  the  consu l tan t  

had drawn up.  

CHAIRPERSON:    Mr  L inne l l?  

DR NGUBANE:    Mr  L inne l l .   I  do  no t  have  those  

documents  bu t  he  sa id  he  had drawn up documents  so  I  am 20 

not  su re  about  the  or ig ina ls .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Ja  and these ones are  spec i f i ca l l y  

d ra f ted  fo r  the  Cha i rperson in  regard  to  the  remova l  o f  Mr  

Tsots i  so  they cou ld  no t  have been dra f ted  fo r  Mr  Tsots i  
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o therw ise  i t  w i l l  no t  make –  i t  w i l l  be  doub le  i r ra t iona l  tha t  

Mr  Tsots i  wou ld  coopera te  and ac t  in  concer t  w i th  these 

peop le  to  have a  s ta tement  l i ke  th is  d ra f ted  about  h im.  

DR NGUBANE:    Wel l ,  the  charges aga ins t  Mr  Tsots i  were  

dra f ted  by  the  aud i t  and r i sk  commi t tee .  

CHAIRPERSON:    Yes.  

DR NGUBANE:    Bu t  I  do  no t  th ink  [ inaud ib le  –  speak ing  

s imul taneous ly ]  

CHAIRPERSON:    Th is  was before?  The meet ing  o f  the  

19 t h ,  when i t  took  p lace,  the  charges had not  been dra f ted  10 

ye t  o r  had they been?  

DR NGUBANE:    I  th ink  the  charges were  the re .  

CHAIRPERSON:    Oh,  they were  a l ready the re .  

DR NGUBANE:    Bu t  they are  no t  th is  what  i s  wr i t ten  here .  

CHAIRPERSON:    Ja ,  ja ,  yes ,  yes .   And –  yes.   Wel l ,  I  

th ink  the  f i rs t  po in t  i s  the  one tha t  Mr  Se leka ra i ses  wh ich  

you have recogn ised.   Th i s  i s  somebody who seems to  

prepare  pr io r  to  the  meet ing  o f  the  board  a  s ta tement  tha t  

i s  in tended to  be  issued a f te r  the  meet ing  and  tha t  i s  

in tended to  re f lec t  what  the  meet ing  wou ld  have dec ided by  20 

the  t ime i t  i s  i ssued.  

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    Yes and the  f i rs t  th ing ,  in  the  second  

paragraph he says:  

“Yesterday a t  a  meet ing  o f  the  board  i t  was dec ided 
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to  re l ieve  Mr  Zo la  Tsots i  o f  the  Cha i rpersonsh ip  due 

to  a  growing lack  o f  conf idence in  h is  leadersh ip . . . ”  

B lah ,  b lah ,  b lah ,  b lah .  

DR NGUBANE:    Yes,  s i r .  

CHAIRPERSON:    Now we do know tha t  when the  meet ing  

d id  happen,  tha t  d id  happen,  i s  tha t  cor rec t?  

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    Now i f  tha t  i s  cor rec t  as  we l l  as  maybe 

o ther  po in ts  tha t  in  the  s ta tement ,  i t  seems tha t  the  person 

or  persons d ra f t ing  the  s ta tement  were  e i the r  to ld  by  10 

somebody what  the  board  was go ing  to  dec ide  be fore  i t  

dec ided,  be fore  i t  even met  o r  th i s  person or  t he  persons 

who were  work ing  on  the  s ta tement  were  the  ones  mak ing  

dec is ions tha t  they be l ieved the  board  wou ld  make or  

wou ld  go  a long  w i th .   Would  you agree w i th  tha t  

reason ing?  

DR NGUBANE:    Yes,  Cha i rperson,  I  do .   However ,  i t  i s  

jus t  tha t  I  do  no t  have the  charge sheet .  

CHAIRPERSON:    Yes,  Mr  Se leka shou ld  be  ab le  to  ass i s t .  

DR NGUBANE:    Because tha t  p robab ly  wou ld  th row l igh t  20 

on  i t .  

CHAIRPERSON:    Yes,  Mr  Se leka ,  do  you want  to  he lp  Dr  

Ngubane and te l l  h im where  the  charge sheet  seems to  be  

…[ in tervenes]  

ADV SELEKA SC:    Cer ta in ly ,  Cha i r .  
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CHAIRPERSON:    So tha t  he  can  make h is  po in t  w i th  the  

advantage o f  see ing  the  charge sheet .  

ADV SELEKA SC:    Yes.   Dr  Ngubane,  we have the  

charges l i s ted  in  the  m inute  o f  30  March 2015.   We do not  

have the  charge sheet  i t se l f  bu t  the  m inutes  are  on  page –  

we have the  next  –  page 301 in  Dr  Ngubane ’s  bund le ,  

Cha i r .   They fo l low a f te r  the  m inutes  o f  the  19  March,  301  

and the  charges are  l i s ted  on  page 303.  

CHAIRPERSON:    Wi l l  tha t  ass is t  you Dr  Ngubane,  jus t  

see ing  what  the  charges were?  10 

DR NGUBANE:    Page 1 :  

“D i rec to r  p rocure  the  se rv i ces  o f  an  ex terna l  

consu l tan t  Mr  N ick  L inne l l ,  a  consu l tan t  to  p rov ide  

consu l t ing  serv i ces  to  the  company w i thout  

fo l low ing the  company ’s  p rescr ibed procurement  

p rocesses or  in fo rming the  board  o f  h is  ac t ions.   In  

do ing  so ,  the  d i rec to r  c rossed the  l ine  f rom be ing  a 

nonexecut ive  d i rec tor  to  exerc is ing  execut ive  power  

w i thout  the  requ is i te  au thor i t y . ”  

ADV SELEKA SC:    Yes.  20 

CHAIRPERSON:    I  unders tood you to  want  to  see the  

charges in  o rde r  to  make a  cer ta in  po in t  in  response to  my  

quest ions.  

DR NGUBANE:    Yes.  

CHAIRPERSON:    I f  th is  does ass i s t  you tha t  i s  f ine .  
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DR NGUBANE:    Ja ,  i t  does not  seem tha t  th is  document  o r  

le t te r  was t rans la ted  in to  the  charge sheet .   That  i s  what  I  

was t ry ing  to  say.  

CHAIRPERSON:    Oh,  you ta lk  about  the  le t te r?  

DR NGUBANE:    No,  the  emai l  …[ in te rvenes]  

CHAIRPERSON:    Oh,  oh ,  the  s ta tement?  

DR NGUBANE:    That  we have been read ing ,  yes .  

CHAIRPERSON:    The s ta tement .  

DR NGUBANE:    I t  does not  seem tha t  i t  t rans la ted  in to  the 

charges.  10 

CHAIRPERSON:    Yes,  yes .   I  do  no t  th ink  i t  ta lks  about  

the  charges.   I t  does not  ta lk  abou t  charges but  i t  does say  

Mr  Zo la  Tsots i  was removed  f rom h is  pos i t ion  as  

Cha i rperson because o f  d issa t is fac t ion  w i th  leadersh ip ,  

b lah ,  b lah ,  b lah ,  b lah .   I t  does say tha t  bu t  as I  reca l l ,  i t  

does not  say  anyth ing  about  charges.  

DR NGUBANE:    Wel l ,  I  was coming to  the  po in t ,  

Cha i rperson… 

CHAIRPERSON:    Yes.  

DR NGUBANE:    …that  th is  emai l  seems to  have no e f fec t  20 

in  te rms o f  what  ac tua l l y  happened in  [ inaud ib le  – speak ing  

s imu l taneous ly ]  

CHAIRPERSON:    In  te rms o f  the  charges.  

DR NGUBANE:    Yes.  

CHAIRPERSON:    Yes,  okay,  no ,  no ,  no .   No,  i t  cer ta in l y  
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does not  re fe r  to  charges as  fa r  as  I  reca l l .   Bu t  the  –  you 

sa id  you accept  the  reason ing  tha t  when you look  a t  tha t  

s ta tement  p repared by  Mr  Howa i t  re f lec t s  e i ther  somebody 

who had been to ld  what  was go ing  to  happen  a t  the 

meet ing  o f  the  board  or  somebody who knew – who had 

made a  dec i s ion  together  w i th  whoever  he  made  cer ta in  

dec is ions tha t  he  expected the  board  to  go  a long w i th .   

That  pa r t  you accept .  

DR NGUBANE:    I  accept  tha t .  

CHAIRPERSON:    That  seems to  be  the  case,  one  o f  the  10 

two.  

DR NGUBANE:    I  agree,  Cha i rpe rson.  

CHAIRPERSON:    Now obv ious l y  tha t  ra ises  a  concern ,  

you know,  to  say  i f  somebody to ld  Mr  Howa and Mr  Sa l im 

Essa,  whoever ,  in  advance o f  the  meet ing  o f  the  board  

what  the  board  was go ing  to  dec ide ,  who was tha t  and how 

d id  he  know or  how d id  she know tha t  the  board  wou ld  

make those dec is ions?  Of  course  we know what  happens  

in  any o rgan isa t ion ,  somet imes you can have a  s i tua t ion  

where  pr io r  to  a  meet ing  a  commi t tee  –  members  o f  a  20 

par t i cu la r  commi t tee  or  o rgan isa t ion  lobby one another  on  

mat te rs  tha t  a re  go ing  to  be  d i scussed and so  tha t  by  the  

t ime the  meet ing  takes p lace,  whoever  wants  a  cer ta in  

dec is ion  to  be  taken knows tha t  when I  p ropose th is  rou te  I  

w i l l  have suppor t .  
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 So  i t  i s  poss ib le  tha t  somebody who may have  

wanted the  board  to  make cer ta in  dec is ions inc lud ing  the  

dec is ion  to  remove Mr  Tsots i  as  Cha i rperson might  have  

gone a round and canvassed enough suppor t  and hav ing  

canvassed enough suppor t  among board  members  fe l t  

conf ident  tha t  he  or  she cou ld  te l l  Mr  Howa or  whoever  tha t  

th is  i s  what  the  board  w i l l  dec ide  and maybe tha t  i s  where  

Mr  Howa got  the  in fo rmat ion  f rom before  the  meet ing  took  

p lace.   But  tha t  wou ld  be  ve ry  concern ing .  

DR NGUBANE:    Yes.  10 

CHAIRPERSON:    That  wou ld  be  very  concern ing  i f  

somebody w i th in  the  board  o r  f rom wi th in  Eskom and I  

guess i t  can  on ly  be  somebody w i th in  the  board  because  

somebody who is  no t  par t  o f  the  board ,  how is  he  go ing  to  

know what  the  board  w i l l  dec ide?   Maybe i t  i s  poss ib le ,  I  

am not  su re ,  bu t  i t  wou ld  be  very  concern ing ,  you know,  

tha t  somebody goes and te l l s  peop le  who are  ou ts ide  o f  

Eskom who are  no t  in  even in  government  about  dec is ions 

tha t  a re  l i ke ly  to  be  taken by  the  board  and why wou ld  they  

be  te l l ing  them tha t ,  what  must  they do  w i th  the  knowledge,  20 

you know?   

 Of  cou rse ,  i t  i s  even more  wor ry ing  i f  the  pos i t ion  i s  

tha t  Mr  Howa and Mr  Sa l im Essa  and whoever  e l se  were  

mak ing  dec is ions  ou ts ide  o f  Eskom tha t  they wan ted the  

board  to  take  and they had an expecta t ion  tha t  the  board  
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wou ld  take  those dec is ions because i t  wou ld  then mean  

tha t  the  board  is  no t  ac t ing  independent ly ,  i t  i s  now be ing  

man ipu la ted  by  peop le  f rom outs ide  o f  the  board  o f  i t se l f .   

You unders tand my th ink ing?   

DR NGUBANE:    I  do ,  Cha i rperson .  

CHAIRPERSON:    Yes,  yes .   Yes and you wou ld  have the  

same concern  I  wou ld  imag ine?  

DR NGUBANE:    Abso lu te ly .  

CHAIRPERSON:    Yes,  yes .   You have no idea how th is  

cou ld  have happened?  10 

DR NGUBANE:    No,  Cha i rperson.  

CHAIRPERSON:    Yes.  

DR NGUBANE:    Except  to  say tha t  a t  Eskom very  s t range  

th ings happen,  you know,  bu t  the  d is tance between  19 and  

30 March is  too  w ide  a  gap fo r  th is  –  fo r  someone  to  have  

known.   You know,  tha t  i s  what  …[ in tervenes]  

CHAIRPERSON:    Yes,  yes .   Yes,  yes .   Mr  Se leka,  do  you  

want  to  pursue anyth ing?  

ADV SELEKA SC:    Yes,  thank you,  Cha i r .   But  the  po in t  i s  

th is ,  Dr  Ngubane .   On the  19 t h  the  board  is  mak ing  the  20 

dec is ion .  

DR NGUBANE:    Yes.  

ADV SELEKA SC:     In  regard  to  Mr  Tsots i .   So what  we  

see he re ,  i t  i s  a  med ia  s ta tement  d ra f ted  in  an t ic ipa t ion  o f  

tha t  dec is ion  succeed ing  on the  19 t h .   I t  comes before  the  
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meet ing ,  f rom a  t ime po in t  o f  v iew i t  p recedes the  meet ing  

o f  the  19 t h  where  the  board  reso lves to  have these  

d isc ip l ina ry  charges aga ins t  Mr  Tsots i  and tha t  i s  the  po in t  

I  th ink  the  Cha i rpe rson t ry ing  to  –  to  b r ing  i t  to  your  

a t ten t ion .  

DR NGUBANE:    Bu t  th is  i s  why,  Cha i rperson,  I  was  

po in t ing  to  the  lack  o f  congruence  between the  emai l  and  

the  charges because i f  the  charged were  in fo rmed by  th is  

emai l ,  then there  w i l l  be  rea l  congruence,  you know?  That  

i s  what  my concern  is .  10 

CHAIRPERSON:    No,  I  unders tand what  you are  say ing .   

The d i f fe rence,  however ,  I  th ink  i s  tha t  i f  th is  med ia  

s ta tement  was ta lk ing  about  the  u l t imate  remova l  o f  Mr  

Tsots i  as  a  d i rec tor  bu t  w i thout  t a lk ing  about  the  charges 

tha t  wou ld  be  brought  aga ins t  h im wh ich  led  to  h is  

res ignat ion ,  I  wou ld  unders tand your  po in t  bu t  th is  emai l  

does not ,  as  I  unders tand i t ,  ta lk  –  th is  med ia  s ta tement  

does not  say  tha t  Mr  Tsots i  i s  go ing  to  be  removed as  a  

d i rec tor .   As  I  unders tand,  i t  seem ly  ta lks  about  h im be ing  

removed as  Cha i rperson.   You unders tand? 20 

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    So  i t  re f lec ts  tha t  the  person dra f t ing  i t  

knew before  even  the  meet ing  s ta r ted  tha t  the  board  wou ld  

take  the  dec is ion  to  remove Mr  Tsots i  as  Cha i rperson,  i t  

says  no th ing  about  h im be ing  removed as  a  d i rec to r  wh ich  
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happened –  wh ich  came a f te r  the  charges.   You unders tand 

tha t?  

DR NGUBANE:    I  do .  

CHAIRPERSON:    Ja .   Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r .   And,  Dr  Ngubane,  

many th ings  are  runn ing  in  my head but  one remarkab le  

d i f fe rence between the  two s ta tements  i s  th is .   In  the  f i rs t  

one,  you are  no t  ident i f ied  as  the  Cha i rpe rson on the  19  

March because Mr  Tsots i  i s  s t i l l  the  Cha i rperson and I  

assume the  d ra f te r  o f  the  document  does not  know who is  10 

go ing  to  be  Cha i rperson but  on  the  19  March,  in  you r  

meet ing ,  we read tha t  reso lu t ion  where  Dr  Ngubane is  

appo in ted  as  the  ac t ing  Cha i rman o f  the  board .    

DR NGUBANE:    Yes.  

ADV SELEKA SC:    On the  19  March.   The s ta tement  now 

dra f ted  on  the  31  March ind i ca tes  you exp l i c i t l y  as  the  

Cha i rperson o f  the  board .   Now how wou ld  they have 

known tha t?  

DR NGUBANE:    Wel l ,  I  do  no t  ge t  the  co r re la t ion  because  

…[ in tervenes]  20 

CHAIRPERSON:    I  th ink  –  remember ,  Mr  Se leka,  tha t  the  

one re la t ing  to  the  19 t h ,  tha t  i s  the  one tha t  p recedes the  

meet ing  o f  the  board .  

DR NGUBANE:    Yes,  Cha i r .  

CHAIRPERSON:    The one on the  31 s t  comes a f te r  the 
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boa rd  meet ing .   So whoever  i t  i s  who wou ld  have to ld  the  

person who prepared tha t  one,  tha t  med ia  s ta tement ,  wou ld  

have to ld  them about  even ho ld ing  you Cha i rperson.  

DR NGUBANE:    Yes.  

CHAIRPERSON:    Was –  we l l ,  I  do  no t  know whether  

…[ in tervenes]  

DR NGUBANE:    No,  tha t  i s  …[ in te rvenes]  

CHAIRPERSON:    I  am jus t  th ink ing  f rom Dr  Ngubane  

be ing  e lec ted  Cha i rperson but  now I  am th ink ing  be ing  

made ac t ing  Cha i rperson might  another  dec i s ion  made by  10 

somebody e lse  a t  a  cer ta in  t ime but  I  thought  I  wou ld  jus t  

ment ion  tha t  w i th  regard  to  the  med ia  s ta tement  o f  the 

19 t h ,  tha t  one precedes the  meet ing  o f  the  board  a t  wh ich  

dec is ions tha t  i t  ta lks  about  a re  to  be  taken.   So the  au thor  

knows the  dec i s ions in  advance.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    The one –  the  med ia  s ta tement  o f  31  

March happens a f te r  the  board  meet ing  when deci s ions 

have been taken ,  never the less  qu i te  ear l y ,  about  7 .45  or  

someth ing .  20 

ADV SELEKA SC:    7 .46 .  

CHAIRPERSON:    Qu i te  ear ly ,  so  i t  i s  qu i te  in te res t ing  bu t  

one cannot  say  there  was not  enough t ime fo r  somebody 

who wanted to  te l l  tha t  person what  the  board  had dec ided 

to  say th i s  i s  wha t  was dec ided.   



13 OCTOBER 2020 – DAY 282 
 

Page 68 of 289 
 

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Bu t  you may be hav ing  a  cer ta in  po in t .    

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Fee l  f ree  to  pursue i t ,  ja .  

ADV SELEKA SC:    Yes.   May I  jus t  add  to the 

Cha i rperson ’s  po in t  because,  you see,  when the  document  

i s  exchanged,  i t  i s  a l ready dra f ted .   So when i t  i s   

exchanged a t  7 .46 ,  seven hours  fo r ty  s ix  m inutes ,  the  

person is  no t  busy dra f t ing  th is  s ta tement ,  he  has  a l ready  

dra f ted  the  s ta tement ,  he  i s  emai l ing  the  s ta tement  a t  tha t  10 

t ime.  

CHAIRPERSON:    So  as  long –  he  has had the  

conversa t ion  …[ in tervenes]  

ADV SELEKA SC:    Be forehand.  

CHAIRPERSON:    The repor t  back f rom somebody,  has 

dra f ted .   Th is  person must  have woken up qu i te  ear ly .  

DR NGUBANE:    Or  was a t  the  meet ing .  

CHAIRPERSON:    Wel l  …[ in te rvenes]  

ADV SELEKA SC:    By  ex tens ion ,  Cha i rperson,  he  was a t  

the  meet ing .  20 

CHAIRPERSON:    Yes,  yes .    

DR NGUBANE:    Ja .  

CHAIRPERSON:    H ’m.  

ADV SELEKA SC:    Ja .   So,  Dr  Ngubane,  the  m inutes  o f  

19 ,  wh i le  the  Cha i rperson is  s t i l l  mu l l ing  over  th is ,  tha t  
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m inu te  on  tha t  page.   I  re fe r  you to  page 299.   I  th ink  what  

the  board  de l ibe ra tes  on  is  s ign i f i can t ,  page 299,  where  

the  Cha i rperson is  excused –  le t  me wa i t  fo r  you  to  ge t  

there .  

DR NGUBANE:    Yes.  

ADV SELEKA SC:    299,  a f te r  the  Cha i rperson is  excused,  

i t  says :  

“The v iew as tha t   the  boards need to  make a  ca l l  

about  the  ac t ions o f  the  board  and the  Cha i rman .   

The Cha i rman was an ord inary  member  o f  the  board  10 

and g iven the  sever i t y  o f  the  mat te r  and what  

happened to  the  company due to  the  downgrade. . . ”  

Now tha t  downgrade i s  re fe r red  to  a l so  in  t h is  las t   

s ta tement .  

“…that  the  downgrade occur red  pure ly  on  

governance and th is  was a  re f lec t i on  on  the  board .    

“Members  fe l t  tha t  the  dec i s ion  o f  11  March 2015 to 

ins t i tu te  an  inqu i ry  was co r rec t  g iven what  the  

company was go ing  th rough.   The mat te r  shou ld  

now s tay  fu l l y  nonexecut ive  and tha t  i s  how i t  mus t  20 

be  done.   The board  cannot  go  back on  dec i s ions 

wh ich  have been  made but  the  one th ing  the  board  

had cont ro l  ove r  was the  independence o f  the  

inqu i ry . ”  

Sounds l i ke  doub le  ta lk ,  you know,  because the  
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downgrade,  because o f  there  a re  governance issues,  th is  

i s  re f lec t ion  on  the  board .   

“The dec i s ions we took about  the  suspens ions are  

cor rec t . . . ” :  

But  we can go  back to  those  dec is ions.   We b lame 

ourse l ves tha t  -  you know,  we a l so  th ink  what  we d id  was a  

cor rec t  dec is ion .   You see the re?  You see tha t  Dr  

Ngubane?  

CHAIRPERSON:    Wel l ,  can  I  s ta r t  w i th  th is  quest ion?  I  

see Dr  Ngubane,  tha t  you s igned those minutes  on  the  18 10 

November  2016,  tha t  i s  more  than… 

DR NGUBANE:    Yes.  

CHAIRPERSON:    …a year  and a  ha l f  la te r .  

DR NGUBANE:    Yes.  

CHAIRPERSON:    Now what  d id  you re l y  on  to  he lp  you 

ensure  tha t  the  m inutes  were  reasonab ly  accura te  in  te rms 

o f  what  was d iscussed?  

DR NGUBANE:    Wel l ,  Cha i rperson,  there  was a  who le  lo t  

o f  m inutes  tha t  were  s igned post   fac to ,  i t  was the  

ine f f i c iency o f  the  secre ta r ia t  because they shou ld  have 20 

presented th is  to  the  Cha i rperson  a t  the  t ime,  Mr  Tsots i .   

Now comes the  company secre tary  and says in  o rde r  these  

records to  be  in  the  f i le  they need to  be  s igned.   So the 

re l iance was on the  aud ios ,  tha t  the  aud ios  captu re  the  

m inutes .   I f  there  are  cont rad ic t ions  o f  conf l i c ts  we can  
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a lways go back to  the  aud ios  bu t  I  rea l i se  now tha t  even 

the  aud ios ,  you cannot  re ly  on  them.   

 For  ins tance,  the  meet ing  o f  the  11 t h ,  a f te r  the  

meet ing  w i th  the  Min i s te r,  I  have  l i s tened to  the  aud io ,  i t  

sk ips  a  who le  lo t  o f  the  meet ing  and s tar ts  somewhere  in  

the  meet ing .   So now I  am say ing  ac tua l l y  a l though one  

thought  one cou ld  re ly  on  the  aud io ,  I  do  no t  th ink  we can 

because o f  what  I  have heard  regard ing  the  m inutes  o f  the  

11 t h .   

CHAIRPERSON:    Bu t  in  te rms o f  the  m inutes  tha t  you  10 

s igned,  d id  you re ly  on  somebody such as  the  company  

secre tary  say ing  I  have l i s tened to  the  aud io ,  these  

minutes  re f lec t  what   i s  in  the  aud io  or  d id  you  yourse l f  

l i s ten  to  the  aud io  be fore  s ign ing  to  say they are  co r rec t?  

DR NGUBANE:    No,  I  re l ied  on  the  company secre tary .   

CHAIRPERSON:    You re l ied  on  the  company sec re tary .   

Okay,  a l r igh t .   I t  i s  jus t  tha t  fo r  example  where  i t  says  on  

299 the  v iew was tha t  the  board  needed to  make a  ca l l  

about  the  ac t ions ,  i t  seems a  very  s t range way o f  s ta r t ing  

a f te r  the  break,  you know? 20 

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    You wou ld  expect  tha t  the  m inutes  wou ld  

te l l  you  what  i s  the  issue f i rs t  tha t  i s  be ing  d iscussed and 

then what  were  the  main  po in ts  ra i sed,  where  i t  says :  

“The v iew was tha t  the  board  needed to  make a  
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ca l l . . ”  

Does not  say  where  tha t  v iew came f rom about  the  ac t ions 

o f  the  board  and the  Cha i rman,  we do not  know what  

ac t ions.   So when you read there  –  o f  course ,  maybe when 

we go down we wi l l  ge t  to  see some o f  them but  anyway,  

tha t  i s  f ine .  

DR NGUBANE:    Wel l ,  Cha i rperson,  we –  a t  leas t  I  knew 

what  the  ac t ions were .  

CHAIRPERSON:    You knew what…[ laughs]   I t  i s  jus t   tha t  

no t  everybody who reads the  m inutes  wou ld  have the 10 

benef i t  o f  you be ing  around.   Yes,  Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r.   Wel l ,  qu i ck l y  on  the  

record ing ,  Dr  Ngubane,  because i t  i s  one th ing  what  i s  

recorded,  i s  ano ther  th ing  tha t  was not  recorded.   So 

inso fa r  as  someth ing  was recorded we can re ly  on  i t .  

DR NGUBANE:    Yes,  ja .  

ADV SELEKA SC:    Ja .   We do not  know who wou ld  have  

paused the  record ing  when some cr i t i ca l  i ssues a re  

d iscussed because they d id  no t  want  them to  be  on record .  

DR NGUBANE:    R igh t .  20 

ADV SELEKA SC:    And then p ress  the  p lay  bu t ton  or  the  

record ing  bu t ton  as  the  meet ing  went  on  fu r ther.  

DR NGUBANE:    Wel l ,  th is  i s  why,  Cha i rpe rson,  I  say  I  

a lways thought  one cou ld  re ly  on  the  aud io  record ings o f  

m inutes  bu t  now I  have been p roven wrong.  
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ADV SELEKA SC:    Bu t  we can re l y  on  the  recorded  par t .  

CHAIRPERSON:    I  do  no t  know but  whenever  in  a  meet ing  

tha t  i s  be ing  mechan ica l l y  recorded –  normal ly,  the 

record ing  w i l l  no t  be  s topped w i thout  the  Cha i rperson  

knowing.   I f  somebody wants  the  record ing  to  be  s topped  

they wou ld  say  p lease s top  the  record ing  and the  

Cha i rperson wou ld  know and the  Cha i rperson can say no ,  

no ,  no ,  no ,  why?   You know?  Or,  o therw ise ,  the  

Cha i rperson cou ld  say p lease s top  the  record ing ,  we w i l l  

te l l  you  when to  resume.  10 

DR NGUBANE:    Except ,  Cha i rpe rson,  i f  the  Cha i rpe rson  

h imse l f  o r  herse l f  wants  i t  s topped,  he  cou ld  do  i t .  

CHAIRPERSON:    Ja ,  tha t  i s  t rue ,  tha t  i s  t rue .  

DR NGUBANE:    Or  a l te rna t ive ly  ge t  a  techn ic ian  to  e rase 

a f te rwards.  

CHAIRPERSON:    Yes,  Mr  Se leka?  

ADV SELEKA SC:    We won ’ t  know,  so  le t  me jus t  car ry  on  

to  the  end o f  th is  m inutes  Dr  Ngubane,  the  board  cannot  go  

back on  dec is ions wh ich  have been made but  the  one th ing  

the  board  had cont ro l  ove r  was the  independence o f  20 

inqu i ry,  i t  was there fore  very  impor tan t  how the  process 

go ing  fo rward  was managed by  the  board ,  a t  the  end o f  the 

process the  board  e i ther  goes down wi th  the  process or  

surv i ves  the  process.  

 What  wou ld  you say happened,  d id  you go down o r  
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d id  you surv ive?  

DR NGUBANE:   Wel l  we went  down.    

ADV SELEKA SC:    You went  down,  thank you Dr  Ngubane.  

CHAIRPERSON:    Wel l  maybe Mr  Tsots i  went  down f i rs t ,  

you fo l lowed much la te r.    O f  course  Mr  Ba loy i  wen t  down 

too .    But  Dr  Ngubane le t  us  come back to  th is  i ssue.   Th is  

i s  the  meet ing  where  the  Cha i rpe rson,  Mr  Tsots i ,  i s  asked  

to  leave the  meet ing ,  and then  when you look  a t  the 

m inutes ,  the  m inutes  a l ready then say tha t  he  is  an 

ord inary  member  o f  the  board  tha t  i s  in  the  same page 299  10 

i f  I  unders tand i t  cor rec t l y.   I s  my  unders tand ing  the  same 

as yours?    

DR NGUBANE:    That  was a  p roposa l  Cha i rpe rson.  

CHAIRPERSON:    That  was a  proposa l?   

DR NGUBANE:    That  we –  he  is  on ly  removed as  

Cha i rperson.  

CHAIRPERSON:    Ja ,  he  remains  as  a  member.   

DR NGUBANE:    Yes.  

CHAIRPERSON:    Yes,  okay bu t  the  ac tua l  remova l  o f  h im 

as Cha i rpe rson happened in  tha t  meet ing .   20 

DR NGUBANE:    Wel l  i t  i s  somehow I  p resume wi th  a  long  

d iscuss ion  the  board  un i t  must  reso lve  tha t  i t  has  los t  

conf idence in  the  Cha i rman as  a  d i rec tor.  

CHAIRPERSON:    Yes,  you see a t  the  bo t tom o f  page 299  

i t  says :  
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“The board  unan imous ly  reso lves  tha t  i t  has  los t  

conf idence in  the  Cha i rman as  a  d i rec tor  o f  the  

board  and recommended h is  remova l  as  a  d i rec to r. ”  

So a t  th is  s tage i t  i s  dea l ing  w i th  h im be ing  a  d i rec tor.   So 

I  th ink  ea r l ie r  on  in  the  prev ious paragraph they ta lk  about  

h im be ing  removed as  Cha i rperson.   Am I  r igh t?       

DR NGUBANE:    That  i s  co r rec t  Cha i r.  

CHAIRPERSON:    So  in  th is  mee t ing  he  was removed as  

Cha i rperson and  then the  board  sa id  tha t  i t  has  los t  

conf idence in  h im  even as  an  ord inary  d i rec to r.       10 

DR NGUBANE:    That  i s  co r rec t  Cha i r.  

CHAIRPERSON:    And then i t  was agreed i t  says :  

“That  suppor t ing  documents  shou ld  be  put  together  

to  ind ica te  fa i lu re  to  ge t  board  approva l  mat te rs  

cons idered as  aggravat ing  ac t ions  o f  the  Cha i rman,  

p repar ing  and d is t r ibu t ing  a  med ia  s ta tement  in  the  

name o f  the  board  w i thout  board  approva l . ”  

So I  guess tha t  i s  what  ended up be ing  the  charges aga ins t  

h im.   I s  tha t  r igh t?         

DR NGUBANE:    That  i s  co r rec t  Cha i r.   20 

CHAIRPERSON:    Ja ,  so  e f fec t i ve ly  in  th is  meet ing  o f  the  

19 t h  the  board  asked Mt  Tsots i  to  excuse,  to  leave the  

meet ing  and then i t  removes h im as Cha i rperson o f  the 

board  and i t  expresses lack  o f  conf idence in  h im as a  

d i rec tor  and recommends tha t  he  be  removed as  a  d i rec tor  
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and the  say in  e f fec t  charges must  be  prepared  aga ins t  

h im.   Why was he removed as  Cha i rperson because when I  

read these minutes  here  i t  i s  no t  very  c lear  to  me what  the  

m inutes  say he  had done wrong as  Cha i rpe rson?          

DR NGUBANE:    Wel l  Cha i rperson tha t  comes out  in  the  

charges.  

CHAIRPERSON:    Yes.   

DR NGUBANE:    Bu t  I  can say Mt  Tsots i ’s  hand l ing  o f  the  

board  tu rned the  board  aga ins t  h im.   I  th ink  tha t  was the  

genera l  fee l ing  tha t  was pe rmeat ing  a l l  the  board  members  10 

th ink ing .  

CHAIRPERSON:    Wel l  we know tha t  one o f  the  charges Mr  

Se leka d i rec ted  us  to  where  we f ind  the  m inutes  wh ich  has 

go t  the  charges.      

ADV SELEKA SC:    Page 303 Cha i r.  

CHAIRPERSON:    303?  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    The f i rs t  charge was tha t  he  procured 

the  se rv i ces  o f  an  ex te rna l  consu l tan t  Mr  N ick  L inne l l :  

“The consu l tan t  to  p rov ide  consu l tan t  serv ices  to  20 

the  company w i thout  fo l low ing  the  compan ies  

prescr ibed procurement  p rocesses  or  in fo rm ing the  

board  o f  h is  ac t ions.   In  do ing  so  the  d i rec to r  

c rossed the  l ine  f rom be ing  a  non-execut ive  d i rec to r  

to  exe rc i s ing  power  w i thout  the  requ is i te  au thor i t y. ”  
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“Charge 2 ,  the  consu l tan t  commenced w i th  h is  work  

to  the  knowledge o f  the  d i rec to r  and w i thout  the  

board  be ing  in fo rmed tha t  work  had commenced 

w i th in  the  company,  the  d i rec to r  was aware  tha t  no  

cont rac t  o f  engagement  fo r  the  consu l tan t  has been  

conc luded thus  expos ing  the  company to  non-

compl iance w i th  app l i cant ’s  s ta tu tes  and 

procedures”   

And then 3 ,  Charge 3  says:  

“The d i rec tor  au thor ised the  commiss ion ing  o f  a  10 

med ia  s ta tement  o f  a  commiss ion  o f  an  enqu i ry  to  

the  a f fa i r s  o f  the  company w i th  the  a f fa i r s  o f  the  

company w i th  t he  ass is tance o f  the  consu l tan t  

w i thout  the  knowledge or  the  consent  o f  the  board . ”  

And 4 ,  Charge 4 :  

“The  company i s  in  the  p rocess o f  es tab l i sh ing  the  

enqu i ry  and the  d i rec tor ’s  ac t ions  pu t  the  in tegr i t y  

o f  the  process o f  the  enqu i r ies  i t  i t se l f  a t  r i sk .   The  

d i rec tor ’s  conduc t  has undermined  the  reputa t ion  o f  

the  board . ”  20 

5 :  

“The d i rec tor ’s  ac t ions d id  no t  meet  the  m in imum 

requ i rements  o f  the  s tandard  o f  care  expected o f  

h im as a  d i rec tor  o f  the  company and a  member  o f  

the  board . ”  
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Those were  the  charges,  now a t  some s tage I  th ink  we w i l l  

dea l  w i th  those in  te rms o f  how jus t i f ied  the  board  was in  

p re fe r r ing  these  charges Mr  Tsots i  bu t  I  want  us  to  

comple te  the  o ther  par t  re la t ing  to  peop le  ou ts ide  o f  Eskom 

making  dec i s ions  fo r  the  board .            

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Now Mr  Se leka do you want  to  take  tha t  

fu r ther?   

ADV SELEKA SC:    Yes,  le t  me car ry  on ,  on  tha t  

Cha i rperson.   So Dr  Ngubane I  had asked a  quest ion  th is  10 

peop le  are  ou ts ide  o f  Eskom wi th  ins ide  the  board  w i th in  

the  premises o f  Eskom,  the  con f ines o f  the  boardroom.   

Th is  dec i s ion  ge ts  to  be  made on the  19 t h  tha t  you  w i l l  be  

the  ac t ing  Cha i rperson o f  the  board .   Mr  Howa does  not  s i t  

on  the  board ,  cor rec t?   I s  tha t  cor rec t  Mr  Ngubane?    

DR NGUBANE:    O f  cou rse  Cha i rperson.   

ADV SELEKA SC:    Mr  Sa l im Essa does not  s i t  on  the  

board?  

DR NGUBANE:    Abso lu te ly.   

ADV SELEKA SC:    I  d id  no t  see anywhere  tha t  a f te r  the  20 

19 t h  you made the  med ia  s ta tement  tha t  you are  the  ac t ing  

Cha i rperson.    

DR NGUBANE:    Wel l  I  made the  s ta tement  …[ in tervene]   

ADV SELEKA SC:    On the  31 s t  o f  March .   

DR NGUBANE:    Yes.   
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ADV SELEKA SC:    Bu t  be fore  then you do not  ta lk  about  

you mak ing  a  med ia  s ta tement .   

DR NGUBANE:    Wel l  Cha i rpe rson  th is  was jus t  a  dec i s ion  

o f  my co l leagues to  say you have become act ing  Cha i rman.   

I t  has  no t  gone to  the  Min i s te r,  ja .   

ADV SELEKA SC:    And tha t  i s  the  reason fo r  my quest ion .   

How wou ld  the  two gent lemen have  known tha t  you a re  now 

the  Cha i rperson?   

CHAIRPERSON:    Where  does tha t  come f rom Mr  Se leka?  

ADV SELEKA SC:    When they make…[ in tervene]  10 

CHAIRPERSON:    Does i t  come f rom the  med ia  s ta tement  

o f  the  19 t h?   

ADV SELEKA SC:    The one o f  the  31s t  Cha i rperson .   

CHAIRPERSON:    Okay,  where  w i l l  I  f ind  i t  aga in?  

ADV SELEKA SC:    Jus t  go  fu r the r  s t i l l  on  –  you w i l l  f ind 

tha t  a lso  in  the  re ference bund le  Cha i r.    

DR NGUBANE:    Bu t  Cha i rpe rson can I  answer  th i s  w i thout  

bo ther ing  you?  

CHAIRPERSON:    Yes.     

DR NGUBANE:    The minute  I  was ac t ing  Cha i rman 20 

everybody knew,  everyone knew.  

CHAIRPERSON:    That  you were  the  ac t ing  Cha i rpe rson?  

DR NGUBANE:    Yes,  a l though  the  Min i s te r  had not  

p ronounced i t .  

CHAIRPERSON:    Yes.   
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DR NGUBANE:    Bu t  eve ryone knew.  

CHAIRPERSON:    Ja ,  bu t  a re  you say ing  everyone knew 

tha t  you have been e lec ted  by  your  co l leagues as  the  

ac t ing  Cha i rperson or  a re  you say ing  everyone knew tha t  

the  Min is te r  wou ld  endorse  tha t?  

DR NGUBANE:    No Cha i rperson I  shou ld  have  brought  

p robab ly  the  newspaper  c l ips .   R igh t  f rom the  beg inn ing  

the  newspapers  gave the  accounts  o f  what  happened .  

CHAIRPERSON:    In  the  board  meet ings?    

DR NGUBANE:    I  mean in  the  fac t  tha t  Mr  Tsots i  the  board  10 

had  vo ted  –  taken a  vo te  o f  no  conf idence and  he has 

res igned and tha t  I  was ac t ing  Cha i rperson.  

CHAIRPERSON:    Oh you mean tha t  peop le  ou ts ide  o f  the 

board  go t  to  know qu i te  qu ick l y  because the  med ia  was 

repor t ing  tha t?  

DR NGUBANE:    Yes,  tha t  i s  r igh t .   

CHAIRPERSON:    Okay but  le t  us  go  to  the  s ta tement  I  

want  to  see…[ in tervene]    

ADV SELEKA SC:    Ja ,  Cha i rperson i f  you are  in  the  

re ference bund le  you jus t  page fu r ther  to  page  20 

3…[ in tervene]  

CHAIRPERSON:    That  i s  Eskom Bund le  13?   

ADV SELEKA SC:    Eskom Bund le  13 .  

CHAIRPERSON:    Ja ,  what  page?  

ADV SELEKA SC:    Page 438.  
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CHAIRPERSON:    4?  

ADV SELEKA SC:    438.  

CHAIRPERSON:    438.   

ADV SELEKA SC:    So  you have i t?  

CHAIRPERSON:    Yes,  okay so  th is  s ta tement ,  th is  med ia  

s ta tement  f rom Mr  Howa says s ta tement  by  Dr  Ben 

Ngubane Cha i rpe rson o f  Eskom on  beha l f  o f  the  board ,  and 

your  po in t  Mr  Se leka?   

ADV SELEKA SC:    My quest ion  is  Cha i r  how wou ld  they  

have known tha t  Dr  Ngubane was a t  the  t ime then the  10 

Cha i rperson or  even ac t ing  Cha i rperson o f  the  board?  

CHAIRPERSON:    Maybe le t  us  s ta r t  w i th  th is  when  d id  you  

become Cha i rpe rson o f  the  board  as  opposed to  ac t ing  

Cha i rperson?  I  thought  tha t  was months  la te r.     

DR NGUBANE:    That  was la te r  much la te r.  

CHAIRPERSON:    Much la te r?  

DR NGUBANE:    Yes.   

CHAIRPERSON:    As  a t  the  31 s t  o f  March  and du r ing  Apr i l  

o f  2015 you were  ac t ing  Cha i rpe rson? 

DR NGUBANE:    From the  19 t h?  20 

CHAIRPERSON:    From the  19 t h  o f  March.   

DR NGUBANE:    Yes,  to  the  31 s t  I  was the…[ in tervene]  

CHAIRPERSON:    Ac t ing  Cha i rperson.   

DR NGUBANE:    Nominated by  the  board .  

CHAIRPERSON:    Ja .   
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DR NGUBANE:    From 31 s t  I  th ink  the  Min is te r  had agreed 

w i th  tha t .  

CHAIRPERSON:    Okay and then you became Cha i rpe rson  

much la te r.   

DR NGUBANE:    Much la te r.  

CHAIRPERSON:    Okay a l r igh t ,  Mr  Se leka.   

ADV SELEKA SC:    Thank you Cha i r,  because you see Dr  

Ngubane in  your  a f f idav i t  you spec i f i ca l l y  re fe r  to  you 

mak ing  o r  i ssu ing  a  med ia  s ta tement  on  the  31s t  o f  March  

2015.     Do you reca l l  tha t  we read tha t  par t?  10 

DR NGUBANE:    Yes.   

ADV SELEKA SC:    And I  take  i t  is  a t  tha t  po in t  tha t  your  

s ta tement  w i l l  app ly  tha t  everybody then came to  know tha t  

you have been appo in ted  as  the  ac t ing  Cha i rperson?   

DR NGUBANE:    Wel l  as  I  say…[ in tervene]   

ADV SELEKA SC:    Or  d id  they know before  tha t .   

DR NGUBANE:    Cha i rpe rson I  shou ld  have b rought  the  

paperc l ips ,  newspaper  c l ips  wh ich  had a  number  o f  s to r ies  

about  these even ts .   So I  do  no t  th ink  they on ly  knew a f te r  

the  31 s t .   I  th ink  as  soon as  the  –  I  was e lec ted  by  my 20 

co l leagues as  ac t ing  I  th ink  tha t  word  went  ou t .    

ADV SELEKA SC:    Okay so  yes your  s ta tement  says,  I  

mean your  a f f idav i t  says :  

“On 31 March 2015 I  i ssued a  press  s ta tement  on  

my appo in tment  as  ac t ing  Cha i rman.   In  i t  I  a lso  
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thanked Mr  Tsots i  fo r  h is  serv ice  to  Eskom.   I  d id  

no t  persona l ly  p repare  the  s ta tement ;  i t  was  

prov ided to  me  by the  company secre ta ry  Mr  

Phukub je  Malese la  a t  the  t ime. ”   

DR NGUBANE:    Bu t  Cha i rpe rson is  tha t  no t  normal  

p rac t ice?  I  mean I  cou ld  no t  ca l l  myse l f  ac t ing  

Cha i rperson befo re  the  31s t  because Mr  Tsots i  was s t i l l  

there .   

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Wel l  you cou ld  ca l l  yourse l f  ac t ing  10 

Cha i rperson on the  bas is  o f  your  co l league ’s  dec is ion ,  i s  i t  

no t?  

DR NGUBANE:    Which  was not  o f f i c ia l  Cha i rperson.  

CHAIRPERSON:    Which  may no t  have been o f f i c ia l  bu t  

cer ta in ly  you d id  no t  appo in t  yourse l f  as  ac t ing  

Cha i rperson there  was a  dec is ion  by  the  board  members  

r igh t ly  o r  wrong ly  tha t  you be the  ac t ing  Cha i rperson s ince  

we have removed the  Cha i rperson we cannot  no t  have a  

Cha i rperson but  you w i l l  be  ac t ing  Cha i rperson.       

DR NGUBANE:    Wel l  ac tua l l y  I  th ink  one must  nuance tha t  20 

I  was ac t ing  Cha i rpe rson fo r  the  meet ing .  

CHAIRPERSON:    Oh yes,  oh  okay fo r  the  dura t ion  o f  the 

meet ing .    

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    Not  ou ts ide  o f  the  meet ing .   
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DR NGUBANE:    Abso lu te ly.  

CHAIRPERSON:    Bu t  once the  Min is te r  had endorsed you  

were  ac t ing  Cha i rpe rson not  jus t  dur ing  the  meet ings bu t  

th roughout .    

DR NGUBANE:    Yes,  exact ly.   

CHAIRPERSON:    Oh okay no tha t  i s  f ine ,  Mr  Se leka.    

ADV SELEKA SC:    Yes,  Dr  Ngubane I  w i l l  ask  one more  

quest ion  on  th is  I  th ink  what  you  are  say ing  s t rengthens 

the  po in t  I  want  to  ra i se  w i th  you  wh ich  i s  how d id  Mr  Sa l im 

Essa and Nazeem Howa know tha t  you were  e i ther  the  10 

Cha i rperson or  the  ac t ing  Cha i rperson p r io r  to  you be ing  

o f f i c ia l l y  endorsed by  the  Min i s te r?    

DR NGUBANE:    Wel l  I  mean do not  know.    

ADV SELEKA SC:    You do not  know? 

DR NGUBANE:    Ja .   

ADV SELEKA SC:    Okay.  

CHAIRPERSON:    Wel l  le t  me ask  th is  quest ion  I  th ink  l as t  

t ime when you were  here  Mr  Se leka re fe r red  you to  a  

document ,  a  document  tha t  was sent  th rough to  the  – I  do  

no t  know whethe r  to  Ms Dan ie ls  bu t  fo r  your  a t ten t ion  i t  20 

was meant  fo r  you tha t  I  th ink  e i ther  came f rom e i ther  Mr  

Sa l im Essa or  Mr  Howa wh ich  re f lec ted  dec is ions or  

reso lu t ions tha t  i t  seems they wanted the  board  to  pay w i th  

regard  to  cer ta in  newspapers  wh ich  had pub l i shed  cer ta in  

a r t i c les .   Do you remember  tha t  document?       
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DR NGUBANE:    I t  came f rom Bus inessman Cha i rpe rson.   

CHAIRPERSON:    Oh f rom Bus inessman.    

DR NGUBANE:    Yes.  

CHAIRPERSON:    Oh f rom Bus inessman and o f  cou rse  who 

Bus inessman is ,  is  an  issue but  i t  came f rom Bus inessman.    

DR NGUBANE:    R igh t .  

CHAIRPERSON:    Ja ,  I  th ink  the  Fundudz i  repor t  you  

ment ioned tha t  they conc luded tha t  tha t  emai l  address was  

probab ly  used by  Mr  Sa l im Essa.   I t  i s  impor tan t  to  look  a t  

the  bas i s  fo r  tha t  conc lus ion  you know why d id  they come 10 

to  tha t  conc lus ion  fo r  our  purposes  we need to  look  a t  tha t .   

But  you ind ica ted  tha t  you had been to ld  Ms Dan ie ls  I  th ink  

tha t  i t  was an emai l  address used by  Mr  R ichard  Se leke?    

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    Now and you d id  say tha t  you put  tha t  

document  to  the  board  and the  board  went  a long.   I s  tha t  

r igh t?    

DR NGUBANE:    Yes,  Cha i rpe rson  but  there  was a  contex t  

fo r  th is .  

CHAIRPERSON:    Yes.    20 

DR NGUBANE:    the  Sunday Times  had produced an  ar t i c le  

about  be ing  favour i tes  in  the  De lmas a rea and the  board  

had ordered an invest iga t ion  o f  tha t  a l legat ion  in  o rder  to  

f ind  grounds fo r  coming back  to  the  Sunday  Times.   

Subsequent  to  tha t  th is  emai l  came addressed to  Transnet ,  
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Eskom and I  th ink  Dene l  to  take  a  reso lu t ion  to  b reak an  

assoc ia t ion  w i th  th is  newspaper.    

What  o f  cou rse  was p robab ly  no t  recogn ised by  the  

sender  o f  tha t  emai l  was tha t  abou t  R3.6b i l l i on  had a l ready  

been vo ted  fo r  med ia  houses.   So there  was no  way o f  

say ing  we now b reak ing  o f f  because the  dec is ion  has long  

been taken to  fund adver t i sements  and a l l  sor t s  o f  th ings 

w i th  bus iness houses but  they or ig ina l l y  compla in t  was tha t  

we need to  conf ron t  the  Sunday Times on i t s  a r t i c le  bu t  

f i rs t  o f  a l l  do  an  invest iga t ion  to  f ind  the  t ru th  o f  the 10 

a l legat ions.     

CHAIRPERSON:    Okay now I  jus t  want  to  check  is  my 

unders tand ing  incor rec t  tha t  las t  t ime your  ev idence  was to  

the  e f fec t  tha t  the  board  d id  make  dec is ions a long the  l ines  

ind ic ted  in  tha t  document  tha t  came f rom tha t  emai l  

add ress?    

DR NGUBANE:    Because i t  was accompanied by  a  lad le  

purpo r ted ly  f rom the  Min is te r.   

CHAIRPERSON:    Oh but  the  answer  i s  yes .    

DR NGUBANE:    Yes.  20 

CHAIRPERSON:    I t  made those dec i s ions the  reason why 

i t  made them maybe tha t  i t  was accompanied by  a  le t te r  

purpo r ted ly  to  come f rom the  Min i s te r.     

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    Yes okay,  a l r igh t .   Now you see one has  
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go t  to  see what  i s  happen ing  he re  to  t ry  and es tab l i sh  the  

fac ts .   Now we know you to ld  us  you knew Mr  Sa l im Essa  

f rom prev ious in te rac t ions.   I  th ink  you sa id  he  was not  

your  f r iend but  you had,  had some bus iness in te rac t ions  

bu t  the  pro jec t  tha t  you had ag reed to  be  par tners  in  

co l lapsed.       

DR NGUBANE:    Yes,  r igh t .   

CHAIRPERSON:    Yes,  and you sa id  a lso  tha t  you knew Mr  

Howa I  th ink  as  we l l .   

DR NGUBANE:    Yes.  10 

CHAIRPERSON:    You knew h im f rom the  TNA b reakfas t  

wh ich  you use to  a t tend or  some o f  wh ich  you use to  a t tend 

when you were  a t  SABC.   

DR NGUBANE:    That  i s  co r rec t .   

CHAIRPERSON:    I s  tha t  r igh t ,  ja .   Now i t  wou ld  seem tha t  

cer ta in ly  f rom the  s ta tement  o f  the  med ia  s ta tement  tha t  

was prepared s im i la r ly  by  Mr  Howa fo r  the  31 s t  o f  March  

tha t  h is  unders tand ing  o f  your  re la t ionsh ip  must  have been  

tha t  you wou ld  we lcome th is  med ia  s ta tement  tha t  they had  

prepared.   D id  you want  to  say any th ing  about  tha t?    20 

DR NGUBANE:    Wel l  then i t  wou ld  have sent…[ in tervene]  

CHAIRPERSON:    R igh t ly  o r  wrong ly.    

DR NGUBANE:    Wel l  Cha i rperson in  tha t  case i t  wou ld  

have sent  i t  d i rec t l y  to  me.  

CHAIRPERSON:    Yes,  yes .   
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DR NGUBANE:    Which  never  happened.   

CHAIRPERSON:    Yes,  bu t  I  am wonder ing  why somebody  

who knows me wou ld  p repare  such a  de ta i led  s ta tement  as 

a  s ta tement  tha t  I  must  i ssue or  fo r  me to  cons ider  t o  i ssue 

when I  can p repare  tha t  s ta tement  myse l f  o r  ask  my o f f i ce  

my organ isa t ion  to  p repare  tha t .    

Why wou ld  he  th ink  tha t  i t  w i l l  be  acceptab le  to  me? 

tha t  he  be ing  ou ts ide  o f  my organ isa t ion  must  p repare  a  

med ia  s ta tement  in  my name send  i t  to  me as a  s ta tement  

tha t  I  must  cons ider  i ssu ing .   So when I  th ink  about  tha t  I  10 

am say ing  whether  r igh t ly  o r  wrong ly  i t  wou ld  seem tha t  he  

thought  tha t  your  re la t ionsh ip  maybe such tha t  you  wou ld  

no t  have a  prob lem wi th  tha t  because o therwise  he  wou ld  

no t  do  tha t .       

DR NGUBANE:    Wel l  he  cou ld  have prepared i t  fo r  the  

new age newspaper.  

CHAIRPERSON:    Yes,  yes .   

DR NGUBANE:    You know but  I  do  no t  remember  see ing  

tha t  a r t i c le  in  the  new age.   That  i s  why I  asked Mr  

R i ley…[ in tervene]  20 

CHAIRPERSON:    Yes,  to  t ry  and f ind .    

DR NGUBANE:    To  t rack  the  med ia .  

CHAIRPERSON:    Ja .   

DR NGUBANE:    To  see i f  tha t  s ta tement…[ in tervene]  

CHAIRPERSON:    D id  come out .   
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DR NGUBANE:    Was pub l i shed.   

CHAIRPERSON:    Yes.   

DR NGUBANE:    And they sa id  they d id  no t  know.   

CHAIRPERSON:    They cou ld  no t  f ind  i t ,  yes .   

DR NGUBANE:    They sa id  they d id  no t  know.  

CHAIRPERSON:    They cou ld  no t  f ind  i t .   

DR NGUBANE:    Bu t  jus t  to  remind  you Cha i rperson.  

CHAIRPERSON:    Yes.   

DR NGUBANE:    Ms Dan ie ls  spoke o f  meet ings tha t  she 

went  to  a t  Naut i lus  House whethe r  those meet ings had any  10 

outcome …[ in tervene]  

CHAIRPERSON:    Those ones a t  Me l rose  Arch?   

DR NGUBANE:    Yes,  bu t  I  am say ing  there  were  lo t  o f  

in f luence and in t rus ion  in to…[ in te rvene]  

CHAIRPERSON:    Eskom mat ters .    

DR NGUBANE:    Yes.  

CHAIRPERSON:    Yes.   

DR NGUBANE:    So  I  am say ing  I  w i l l  no t  be  su rp r ised i f  

peop le  who a re  want ing  to  in f luence hat  I  say  ou t  o f  the 

s ta tement .   20 

CHAIRPERSON:    Yes.   

ADV SELEKA SC:    Thank you Cha i r.   D r  Ngubane you see  

the  emai l  o f  we l l  i f  I  go  back to  the  R ichard  Se leke issue  

because you were  say ing  tha t  R ichard  Se leke is  the  person 

beh ind  the  emai l  address in  the  por ta l  and I  showed you  
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las t  t ime the  emai l  you produced  to  the  Commiss ion  the  

emai ls  o f  June  2016 and you were  say ing  to  the  

Cha i rperson th is  a re  the  f i rs t  emai ls  I  rece ived f rom h im 

and then we showed you the  emai ls  o f  28  September  2015.      

DR NGUBANE:    R igh t .   

ADV SELEKA SC:    Now we got  conf i rmat ion  I  do  no t  know 

whethe r  you were  prov ided in  te rms o f  Ru le  3 .3  w i th  the 

a f f idav i t  Ms Mats iese Moko lo  the  ac t ing  DG a t  the  t ime.   

DR NGUBANE:    No Cha i r.   

ADV SELEKA SC:    In  the  Depar tment  o f  Pub l ic  10 

Enterp r ises .   She spec i f i ca l l y  says the re  tha t  she was  

ac t ing  in  tha t  pos i t ion  o f  DG in  September  2015 Mr  Se leke  

was not  there .     

DR NGUBANE:    Bu t  I  d id  acknowledge Cha i rperson tha t  I  

had not  made the  l ink  in  te rms o f  t ime when th i s  in fo -por ta l  

address was used,  I  d id  ind ica te  tha t .    

ADV SELEKA SC:    Okay,  and tha t  Mr  Se leke on ly  

commenced h is  appo in tment  was  w i th  e f fec t i ve  f rom 1 

December  2015.   The Min is te r  s igns the  le t te r  fo r  h is  

appo in tment  on  the  27 t h  o f  November  2015 but  tha t  i s  an  20 

appo in tment  w i th  e f fec t  f rom 21 December  2015.   But  the  

emai l  exchange w i th  you in  regard  to  contac t  te rm inat ion  

w i th  med ia  houses i t  says  to  you here  w i th  as  d i scussed.   

DR NGUBANE:    Yes.   

ADV SELEKA SC:    Yes,  and I  asked you the  quest ion  
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wh ich  I  do  no t  th ink  i t  was answered when Bus inessman 

says as  d i scussed who d id  you d i scuss w i th?  

DR NGUBANE:    Bu t  Cha i rperson I  sa id  qu i te  emphat ica l l y  

I  never  d id  d iscuss ions on  tha t  document .   So I  passed i t  

on  to  the  company secre tary.    

ADV SELEKA SC:    So  you are  say ing…[ in tervene]  

CHAIRPERSON:    I  am sor ry  I  m issed wh ich  document  i s  

tha t  Mr  Se leka?  

ADV SELEKA SC:    That  i s  the  emai l  Cha i rpe rson ,  le t  me 

take the  Cha i rperson to…[ in tervene]  10 

CHAIRPERSON:    Med ia  s ta tement  o r  emai l?  

ADV SELEKA SC:    No these are  the  emai ls  f rom 

Bus inessman.  

CHAIRPERSON:    Oh okay.    

ADV SELEKA SC:    About  a  document  d ra f ted  fo r  the  board  

f i rs t  o f  a l l  on  te rm inat ing  contac t  and commerc ia l  re la t ions  

w i th  med ia  houses.   

CHAIRPERSON:    Oh okay,  yes  okay.    

ADV SELEKA SC:    That  document  became the  dra f t  

became the  reso lu t ion  tha t  was made by  the  board .  20 

CHAIRPERSON:    Yes,  what  month  and year  i s  tha t  aga in?  

ADV SELEKA SC:    That  i s  28  Sep tember  2015.   

CHAIRPERSON:    So  par t  o f  the  po in t  you want  to  make to  

Dr  Ngubane wh ich  I  th ink  he  seems to  accept  i s  tha t  cou ld  

no t  have been Mr  R ichard  Se leke a t  tha t  t ime.   You accept  
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tha t?   

DR NGUBANE:    The p robab i l i t y.  

CHAIRPERSON:    The probab i l i t y.    

DR NGUBANE:    Yes.  

CHAIRPERSON:    Yes,  we cannot  be  100% because  

noth ing  is  100% in  th is  wor ld .   The probabi l i t ies are that  i t  

was not  him.  

DR NGUBANE:   Exact ly.  

CHAIRPERSON:   Yes okay.  

ADV SELEKA SC:   Yes.  10 

CHAIRPERSON:   Take i t  f rom there.  

ADV SELEKA SC:   Yes Chai r.   And – and the f indings you 

would have seen f rom Ms Suzanne Daniels Rul ing – 

discipl inary rul ing and what the Chai rperson has indicated to  

you in the Fundudzi  Report  is that  because at  the hearing of  

Ms Suzanne they led expert  evidence and concluded that  the 

emai l  address most  probably belonged to Mr Sal im Essa.  

 At  least  on the evidence we have insofar as you say 

that  Businessman was – who was communicat ing wi th you 

here was Mr Richard Seleke.   On the evidence we have i t  20 

cannot be correct .  

DR NGUBANE:   But  I  have considered that .  

ADV SELEKA SC:   Okay.  

CHAIRPERSON:   Yes you have – you have accepted that .    

ADV SELEKA SC:   Thank you Chai r.  
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CHAIRPERSON:   Now i f  indeed i t  was to be found that  i t  was 

Mr Sal im Essa on the probabi l i t ies that  would ref lect  would i t  

not  that  he expected you to go along wi th what was wri t ten in  

the – in that  emai l ,  is that  r ight? 

DR NGUBANE:   That  is correct  Chair.  

CHAIRPERSON:   Your – is i t  correct .   Of  course you said 

there was a let ter  that  purported to  come f rom the Minister 

that  came with that  emai l ,  is that  r ight? 

DR NGUBANE:   Yes.  

CHAIRPERSON:   I  do not  remember i t .   I  see Mr Seleka 10 

shakes his head.   I  understood you a whi le ago maybe ten 

minutes ago to say the board went along wi th those 

resolut ions or that  –  those decisions ref lected in  that  emai l  

because there was a let ter  that  came with that  emai l  which 

purported to be a let ter f rom the Minister.  

DR NGUBANE:   That  is correct  Chair.  

CHAIRPERSON:   So – I  am saying I  cannot remember i t .   Mr 

Seleka shakes his.   Are you sure that  there was such a 

let ter? 

DR NGUBANE:   Wel l  I  would have to look in the f i les but  20 

that… 

CHAIRPERSON:   Yes.  

DR NGUBANE:   That  resolut ion was accompanied by a let ter 

according to the Company Secretary.  

CHAIRPERSON:   Yes.  
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DR NGUBANE:   From the Minister.  

CHAIRPERSON:   Yes.   And is i t  a  let ter that  you – you did 

see or you may have been to ld what i t  says and so on? 

DR NGUBANE:   No,  no Chai rperson i t  formed the basis.  

CHAIRPERSON:   I t  formed the basis of  the decision? 

DR NGUBANE:   Yes.  

CHAIRPERSON:   Of  the board.  

DR NGUBANE:   That  is correct .  

CHAIRPERSON:   Okay a lr ight .   Mr Seleka you say no such 

let ter has been found.  10 

ADV SELEKA SC:   There is no such a let ter  in the 

documentat ion provided to us Chai r.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   But  i t  only makes the matter even worse.   

I f  Businessman sends the boards of  SOE’s this let ter  that  is 

a proposal  Dr Ngubane accompanied by a let ter f rom the 

Minister.   So that  means Businessman is working wi th the 

Minister to te l l  the board what to do.  

CHAIRPERSON:   Of  course Mr Seleka you wi l l  remember 

and wel l  Dr Ngubane who was not  here I  do not  know i f  he 20 

was l istening but  you did last  week refer to Ms Daniels’ 

aff idavi t  where she said that  when she met wi th Mr Sal im 

Essa and Mr Koko on the 10t h March 2015 at  Melrose Arch 

Mr Sal im Essa in troduced himsel f  to her as advisor  to the 

Minister.   I  do not  know i f  you – you heard that  Dr Ngubane? 
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DR NGUBANE:   I  saw that  in some document.  

CHAIRPERSON:   Yes,  yes.   So I  am just  saying there is that  

evidence.  

ADV SELEKA SC:   I  got  you Chai r.   I  got  you Chai r.   So i t  

would not  be surpr is ing but  anyway we do not  have the 

let ter.   But  i f  there is a let ter l ike that  Dr Ngubane … 

DR NGUBANE:   I  wi l l  have to  f ind i t  and give i t  to my legal  

representat ive.  

ADV SELEKA SC:   Yes,  no i t  is correct .   I t  g ives al l  the more 

credence to Ms Daniels ’ evidence that  Mr Sal im Essa 10 

int roduced himsel f  as Minister  Brown’s advisor.   Because 

now you see even on the version of  the let ter  which 

accompanies Businessman’s proposed resolut ion to be taken 

by the board and that  was Transnet ,  Eskom and Denel .   You 

remember the document? 

DR NGUBANE:   Yes.  

ADV SELEKA SC:   A l l  these boards are st reamed a long by 

Businessman as he advisor to the Minister.  

DR NGUBANE:   Wel l  Chai rperson I  th ink there is enough 

expert ise in th is  country to determine the domain of  any 20 

emai l  address.   So I  wish that  can be done.  

CHAIRPERSON:   Yes.   Yes.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Yes.   No.   We need to do whatever  can be 

done to establ ish exact ly what [00:06:09] .   But  I  th ink i t  is  
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important  Dr Ngubane to address this issue ful ly f rom your  

side.    

The issue being that  i t  may be that  at  some stage 

ei ther Mr Seleka or some other  lawyer wi l l  say to me 

Chairperson when you assess the evidence in regard to what 

happened here the evidence is such that  you must  f ind that  

there were people outside of  th is  board who were making 

decisions for th is board or who were manipulat ing this board.   

Or somebody might  say you must f ind that  th is  whole saga 

about  and enquiry  and the suspension of  the execut ives thei r  10 

removal  or resignat ion of  the charging Mr Tsotsi  and h is 

res ignat ion did not  just  happen out  of  the blue.   I t  was 

planned somewhere.    

Maybe outside of  Eskom but  maybe some people 

wi thin the board and wi thin Eskom who might  not  be in the 

board but  wi thin Eskom.   

Maybe some of  the – some people wi thin the board or 

wi thin Eskom knew about th is agenda or about  th is p lan.  But  

maybe others did not  know about th is agenda and they went  

along thinking they were making decisions that  they thought 20 

were in the best  interest  of  – of  Eskom but  actual ly they 

assisted people who had a certain agenda.   

And I  might  be told that  that  agenda was for  

captur ing the board as wel l  as key execut ives in the 

management of  the company so that  they would be the 
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people who would be in  the board or  the major i ty of  people 

would be in the board or the key people – there would be key 

people in the board even i f  i t  is not  the whole board those 

that  they considered inf luent ia l  in the board would be people 

that  would go along wi th the decisions that  these people 

f rom outs ide of  Eskom wanted to be taken.    

And the argument  might  be that  you see i f  Mr Tsotsi ’s 

evidence is t rue that  around the – the day of  SONA in ear ly 

in February he was cal led to – by the Minister – Minister  

Brown and told  that  i f  he did not  stop interfer ing in  10 

operat ional  matters the Minister would f ind another person to 

do his job and a few hours later same day Mr Tsotsi  was 

cal led by Mr Tony Gupta to a meet ing and Mr Tony Gupta 

said to him Chairperson you are not  assist ing us.    

We are the people who put  you in  that  posi t ion we 

can take you out .   And that  th is happened af ter he had – Mr  

Tsotsi  had had some interact ions wi th Mr Tony Gupta and I  

th ink at  some stage wi th Mr Sal im Essa as wel l .   Where 

at tempts were made for him to faci l i tate certain things at  

Eskom and he had not  faci l i tated them accord ing to h im.  20 

And then the argument would be that  i t  was important 

– i t  may have been important  to those people that  the board 

at  least  had certain people who would be qui te inf luent ia l  

and cr i t ical  in the agenda that  they had.   And that  Mr Tsotsi  

had to be removed because he did not  want to play along 
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and that  i t  was important  that  the – the three execut ives who 

was – who were ul t imately  al lowed to go or removed was 

important  that  they should go because they occupied key 

posi t ions – st rategic posi t ions inc luding CEO and F inancia l  

Di rector.  

And that  the plan was to br ing other people that 

maybe those who were pursuing this agenda were 

comfortable wi th and that  they – they made sure that  the 

board got  r id of  Mr Tsotsi .   You were made Chairperson.  

Then af ter  the execut ives – the three execut ives had 10 

lef t  Mr Br ian Molefe f rom Eskom was brought in to  take the 

posi t ion of  CEO – Group CEO.   

Mr Anoj  S ingh f rom Eskom was brought to take the 

posi t ion of  CFO and then at  that  stage those people would 

have fel t  that  we are able to get  the board to make whatever  

decisions we want .   We wi l l  make decisions;  send emai ls get  

the board to go along.    

And in the posi t ion of  CEO we have got  Br ian – Mr 

Br ian Molefe and in the posi t ion of  Financial  Director we 

have got  Mr Anoj  Singh.   And Mr Brian Molefe according to 20 

the evidence of  Mr Jonas who gave evidence before me Mr 

Jonas was to ld by a Gupta brother  on the 23 October 2015 

that  Gupta brother seems to have been Tony Gupta i f  Mr 

Jonas’ evidence is correct .    

Mr Jonas says he was told by this Gupta brother that 
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they were as a fami ly – they were working wi th certain 

people and Mr Brian Molefe was ment ioned as one of  them.   

Ms Lynne Brown was ment ioned as another one.  

There might  have been a thi rd one.   And Mr Jonas says this 

Gupta brother said Mr Molefe ’s career I  do not  know what 

words he used but  i t  is l ike i t  is taken care of .   L ike he does 

not  have to worry you know.  

So – so there is a  good chance that  I  wi l l  be urged to 

look at  al l  of  th is and adopt the posi t ion that  these things did 

not  just  happen out  of  the blue.   They were part  of  a certa in 10 

plan,  a certain agenda and what happened u l t imately at  

Eskom may be reveals that  agenda i f  so you having been 

chairperson af ter Mr Tsotsi  i t  is important  that  you say what 

you are able to say.    

Whether you think i f  that  i f  I  am urged to take that 

l ine you think there is no basis for  i t .   You think I  must  look 

at  these other facts along these l ines which show that  that  

cannot be t rue.   Or you say look maybe at  that  t ime I  d id not  

see i t  but  wi th  what has happened I  can understand 

somebody who argues goes along those l ines.  20 

DR NGUBANE:   Wel l  Chairperson I  would have to  make a 

very long statement.  

CHAIRPERSON:   Yes,  no,  no.   I t  is  f ine.   And i f  you say you 

– you would l ike to – to prepare something I  would be 

amenable.   But  you – but  you can say what you can now.  
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DR NGUBANE:   I f  you can al low me? 

CHAIRPERSON:   Yes.  

DR NGUBANE:   For the sake of  publ ic l istening purposes.  

CHAIRPERSON:   Yes.  

DR NGUBANE:   We know the or ig in of  the decision to 

suspend execut ives.   We know.  Mr Tsotsi  to ld us precisely  

what he was instructed to do – who was going to do this.    

 Mr Tsotsi  to ld us that  there was a b ig thick document  

in the Presidency about how this enquiry must  be conducted.  

Al though he never  gave us or showed us that  document.    10 

 Mr Tsotsi  was involved in the suspension which we 

were opposing.   There is  ample evidence that  even on the 9t h 

I  was one of  the people who spoke about not  approving the 

resolut ions that  he was given to make the board to accept .   

And other board members jo ined in  that .  

 And that  we demanded that  the shareholder comes to 

address us on this matter because we were not  convinced.   

But  when the shareholder came she emphasised that  there 

was a need for an inquiry.   And she counted the areas where 

the inquiry should focus and that  the people in those 20 

posi t ions had to step aside.  

 We – now that  is the part  i f  there was a coord inat ion 

wi th someone else we do not  know.  But  th is is the fact  that  

we know how i t  or ig inated.  

 But  we also know that  f rom what  Suzanne Daniels  
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said there were other act ions on the side l ike the meet ing at  

Melrose and so on.  

 In terms of  mysel f  being appointed act ing Chai rman i t  

was a spontaneous decision by members of  the board.   Now 

i f  someone had canvassed you would have had to convince 

al l  the members of  the board because they were unanimous 

about that  and I  accepted such.  

 Going forward af ter  the suspension of  Mr Matona I  

to ld him at  the CCMA please wai t  three months and come 

back to your job.   He rejected.   Later on we were given a 10 

report  that  the execut ives were suspended want to come 

back now to their  posi t ions or else they wi l l  go to the Labour 

Court  and CCMA and force that .  

 Now Chai rperson the di ff icul ty wi th that  for us was 

that  we had set  up the inquiry.   There was no funding for th is  

inquiry.   So what the Minister hersel f  d i rected the Audi t  and 

Risk Commit tee to supervise the appointment  of  the 

invest igators and the drawing up of  the Terms of  Reference.  

 The Terms of  Reference were drawn up but  the 

invest igat ion would depend on the task orders that  would 20 

come f rom Audi t  and Risk.  

 So the f i rst  task order commissioned deal t  wi th the 

systemic problems, the fai lure of  Generat ion,  the fai lure of  

maintenance,  the f inancial  chal lenges Eskom faced and so 

on and so on.  
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 So under task order 1 Denton says:   

“The board has indicated that  i t  is  important  

for the informat ion to be tested by an 

independent party wi thout  EXCO’s 

involvement part icular ly those members of  

Eskom whose areas wi l l  be di rect ly  impacted 

by the inqui ry so as to lend credence to the 

reports that  the independent party would 

produce.”  

 Now the issue of  the suspended execut ives coming 10 

back before the end of  three months was a ser ious problem 

for us.   Because i t  would scut t le the whole invest igat ion and 

we had a lready commit ted to  paying huge sums of  money.   I  

th ink probably i t  was R26 mi l l ion or something for th is  

invest igat ion.  

 This was the reason why we thought we tel l  them that  

they cannot come back before the end of  three months.  I f  

that  is di ff icul t  for  them let  us set t le so that  we remove this  

problem.   

 So in th is I  do not  see any machinat ion.   I t  was a 20 

response to a real i ty that  we faced.   Unfortunately there 

were consequences.    

 We put  in Mr Zethembe Khoza against  the GE for 

Generat ions that  Mr Tsotsi  wanted to make the act ing GCO.  

We said we cannot take another GE and put  them instead of  
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the suspended CEO. 

 So we suggested and proposed to the Min ister that  

Mr Zethembe Khoza was the – a non-execut ive di rector of  

Eskom becomes the act ing GCO.  But  obviously that  had 

l imi tat ions.   L imitat ions in that  he had no experience wi th 

power systems or wi th the power industry.  

 So we asked the Minister we said we look to you to  

help us f ind someone who can understand f inancial  

management but  also understand technology.   Understand 

the turning around of  ai l ing organisat ions.   And the Minister  10 

came up wi th the name of  Br ian Molefe.  

 We said oh ja excel lent  you know we know his 

history.   He worked wel l  at  PIC.  He took that  organisat ion 

f rom an asset  base of  R1 bi l l ion to an asset  base of  R800 

bi l l ion wi thin I  th ink f ive or seven years.   F ine let  h im come.  

 He came and we saw the d i fference.   The whole of 

South Afr ica knows that  we had no load shedding for  f i f teen 

months – h im having come there.  

 So came the issue of  the Financial  Di rector – the 

act ing Financial  Di rector Mr Velete Dlamini  – Ms Velete 20 

Dlamini .   She got  a job wi th ITC.  She gave her not ice that  

she was going and the next  th ing was for People In 

Governance to say how would we replace this – th is FD? 

 I t  was at  a board meet ing I  am sure I  have got  the 

documents somewhere in my p i le  where the board said we 
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task the act ing chairman to enter into discussions wi th  

Transnet and the Minister to br ing in Mr Anoj  Singh.  

 I  do not  know who recommended Anoj  Singh as such 

but  we knew that  he had worked wi th Br ian Molefe at  

Transnet and they had done wel l .   That  is how the whole 

process of  br inging Anoj  Singh unfolded.  

 I  to ld you last  t ime that  when I  started preparing my 

aff idavi t  I  was locked down in Durban.   I  d id not  have a l l  the 

documentat ion.   But  last  t ime I  gave to the evidence leader 

those documents about  secondment of  Mr Molefe as wel l  as 10 

Mr Singh.  

CHAIRPERSON:   Okay.   Okay.  

DR NGUBANE:   Now I  am trying to say the issue of  being a 

master plan behind al l  of  th is  could have been but  what we 

acted on were documents that  management had prepared for  

the board.   And those documents on the surface of  i t  

probably were in perfect  order.  

 Take for instance the issue of  the guarantee to  

Tegeta.   Ms Suzanne Daniels came with the documents.   Mr 

Koko had wri t ten the DG of  DMR saying there was a real  20 

threat  to Hendr ina to  Arnot  and Komat i  Power Stat ions 

because OCM – Opt imum Coal Mine was under business 

rescue.   Anything could happen.  

 Could go into l iquidat ion,  could be bought by 

somebody else.   So he wanted the intervent ion of  DMR to 
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make sure that  whatever happens the supply of  coal  to  

Hendrina,  Arnot  and Komat i  wi l l  be secured.  

 The DMR responded by saying then pre-purchase the 

coal .   That  locks in your coal  supply.   Ms Daniels came with  

a memorandum saying there must  a Round Robin Resolut ion 

to author ise the pre-payment – pre-purchase of  coal  f rom 

Opt imum Coal Mines.  

 There was no ment ion of  the guarantee or anyth ing 

l ike that .   Even further the recommendat ion was there wi l l  be 

no upfront  payment for the coal  f rom Opt imum Mine.   Instead 10 

the purchase wi l l  be f inanced through inventory working 

capi ta l  redact ion f rom 54 months to 40 months.  

 In other words i f  we st i l l  had the coal  they would not 

br ing ext ra coal .   But  as the coal  stock depletes we wi l l  

[00:26:41]  pay them.   In other words we wi l l  be reducing the 

working capi tal  for the inventory.  

 Very sound, very sound documentat ion.   I  said okay 

cal l  a Round Robin.   We did a Round Robin and th is was 

approved.   The IFC which is the Investment Finance 

Commit tee which decides on emergency procurements and 20 

purchases had al ready taken a Round Robin to approve the 

pre-payment or the pre-purchase of  coal .  

 So i t  – our board resolut ion – I  mean Round Robin 

Resolut ion was merely conf i rming what the IFC had 

recommended.  
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 The issue about the guarantee I  on ly came to know i t  

very late.   That  instead of  the inventory working capi tal  

redact ion method there had been issued a guarantee to 

Tegeta via  ABSA Bank.  

 When I  dug into this I  got  to know that  Ms Daniels  

had extracted f rom the minutes of  the Resolut ion and gone 

to Treasury – Eskom Treasury and they had proposed that 

ABSA – I  th ink the f inancial  – the FD Mr S ingh I  th ink he was 

there as wel l  that  there would be this guarantee.  

 So I  am trying to say I  am not  saying there might  not  10 

be other power p layers in between but  the documentat ion 

that  the board rel ied on was always sound and very clear.  

 So I  am just  responding to… 

CHAIRPERSON:   Yes.   Yes.  

DR NGUBANE:   The scenarios that  you have drawn.  

CHAIRPERSON:   Ja.   No,  no that  is f ine.   I  mean i t  is – i t  is 

possible theoret ical ly speaking that  you could have a 

si tuat ion where people outside of  the board whether  some of  

them inside Eskom others outside of  Eskom – i t  is possible  

that  there could even be a manipulat ion of  s i tuat ions so that  20 

when someth ing is put  before the board i t  appears to be in  

order nobody can quibble wi th i t  you know.  

 But  they are work ing on some agenda but  when you 

look at  the document you say no this makes sense.   But  they 

know what they are doing.  
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DR NGUBANE:   Sure.  

CHAIRPERSON:   So that  is also possible.  

DR NGUBANE:   But  Chai rperson.  

CHAIRPERSON:   Yes.  

DR NGUBANE:   I f  I  can add? 

CHAIRPERSON:   Yes.  

DR NGUBANE:   A mammoth organisat ion l ike Transnet wi l l  

a lways have people who benef i t  f rom procurement of  

serv ices,  procurement of  products.   I t  w i l l  a lways be there.   

So I  do not  know what mechanisms can be put  in p lace to 10 

stop this.  

CHAIRPERSON:   Yes,  yes.  

DR NGUBANE:   I  mean for instance the f i rst  th ing we did 

when Brian Molefe came was a decision to stop – in  amounts 

that  were being used by the Tsotsi  board of  R1 b i l l ion a 

month.   That  was a decision we took.   We said we wi l l  

maintain our old coal  f i red power stat ions.   Give them – get  

them back to order.   From a probably R67 bi l l ion budget for 

diesel  i t  was a few mi l l ion rands.  

 A decis ion we took on gist .   Now who was benef i t t ing 20 

f rom the d iesel  purchases?  Today who is benef i t t ing f rom 

burning diesel  to keep the l ights on?   

 So there are issues that  wi l l  a lways be there wi th  

such a big organisat ion.   So I  presume you wi l l  have a 

l i fet ime work unfolding al l .  
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CHAIRPERSON:   Yes wel l  ta lk ing about Mr Br ian Molefe and 

Mr Anoj  Singh of  course as you said when they came to 

Eskom they were coming f rom Transnet.  

DR NGUBANE:   That  is r ight .  

CHAIRPERSON:   And you did say – you say the reports or  

what you had heard as a board was that  they have done very 

wel l  or at  Transnet.  

DR NGUBANE:   Correct .  

CHAIRPERSON:   Now they are yet  to come and give 

evidence before me and deal  wi th al l  k inds of  al legat ions 10 

that  have been made against  them.   But  part  of  the evidence 

I  have heard which they wi l l  deal  wi th you know and I  do not  

know what the f inding wi l l  be but  part  of  the evidence that  I  

have been to ld by persons who say they were the ir  body 

guards or protectors is evidence that  they would v is i t  the 

Gupta residence and get  money which they – they took.   I  

th ink maybe one or both of  them went to keep i t  in a certain 

place a thing cal led Knox – Knox something.  

 Now i f  that  is t rue and I  –  and as I  emphasise that  

they are st i l l  to give evidence and deal  wi th that .  20 

DR NGUBANE:   Sure.  

CHAIRPERSON:   But  i f  in the end I  were to f ind that  that  is 

t rue then i t  would not  be surpr is ing i f  somebody were to say 

they had a hand that  is the Gupta’s  in them being moved to 

Eskom. But  as I  say i f  that  were to be t rue I  do not  know i f  i t  
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is t rue they wi l l  st i l l  g ive evidence.   I  have not  made any 

f inding I  wi l l  hear everybody.  

 But  I  am just  saying i f  i t  proves to  be t rue you now 

one may have to look whether  the Gupta’s or thei r  

associates might  not  have had a hand in what happened at  

Eskom.  Oh I  d id  not  real ise that  we have gone past  one 

o’clock.   We are at  ten past  one.   I  th ink we must take the 

lunch break.   We wi l l  come back at  ten past  two and then we 

wi l l  cont inue.   We adjourn.  

ADV SELEKA SC:   Thank you Chai r.  10 

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 

INQUIRY RESUMES :  

CHAIRPERSON :    Okay let  us cont inue.  

ADV SELEKA SC :    Thank you,  Chai r.  

CHAIRPERSON :    Before we cont inue.   I  just  want to  

ment ion th is.   Dr Ngubane, you. . .  one of  the things you said,  

I  th ink,  in response to the scenario  that  I  painted.   Was that  

Mr Tsotsi  was in  effect  pushing for the suspension of  the 

execut ives al ready at  the meet ing of  the 9 t h.   Is that  correct? 20 

DR NGUBANE :    Yes.  

CHAIRPERSON :    Yes.   I . . .  that  was put  to him when he 

came back last  week.   And he denied that  at  that  meet ing 

the. . .  even the. . .  that  there was even a discussion of  the 

suspensions.    
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 He said the suspensions were only discussed at  the 

meet ing of  the 11 t h.   And he said that  in support  of  that ,  I  

th ink he said,  one,  ei ther the execut ives or some of  the 

execut ives who were to be suspended were in at tendance at  

that  meet ing of  the 9t h.    

 So that  issue should not  have been discussed in thei r  

presence.   And I  th ink I  d id see in the minutes or t ranscr ipt ,  I  

am not  sure,  that  Ms Molefe was def in i te ly or  seems 

def in i te ly to have been present  at  the meet ing of  the 9 t h.    

 But  I  th ink Mr Seleka also indicated that  the audios,  i f  I  10 

am not  mistaken,  the audio record ing in relat ion to the 

meet ing of  the 9 t h do not  ref lect  that  d iscussion of  the 

suspensions.    

 Mr Seleka must  just  conf i rm whether there is something 

at t r ibuted to him that  is not  correct  before Dr Ngubane 

response.  

ADV SELEKA SC :    At  the top of  my head.  Chai r,  you are 

correct  in your summat ion.   In fact ,  both the execut ives were 

present  at  the meet ing of  the 9 t h,  Mr Matona and Ms 

Tsholofelo Molefe.    20 

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    And . . . [ intervenes]   

CHAIRPERSON :    Is your  recol lect ion correct  Dr  Ngubane or 

do you want to ref resh your memory by looking at  some 

document? 
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DR NGUBANE :    Yes,  I  am trying to look at  the minutes of  

the 9 t h.  

ADV SELEKA SC :    The minutes of  the 9 t h are on page 279 

of  Dr Ngubane’s bundle,  Chai rperson.  

CHAIRPERSON :    Of  which bundle? 

ADV SELEKA SC :    Doctor. . .  

DR NGUBANE :    No,  I  have got  i t  Chai r.  

CHAIRPERSON :    The one that  has got  his aff idavi t?  

ADV SELEKA SC :    Correct ,  Chai rperson.   That  is  Eskom 

Bundle 09(A).  10 

CHAIRPERSON :    Okay and what is  the page? 

ADV SELEKA SC :    279.  

CHAIRPERSON :    Okay.    

ADV SELEKA SC :    So page two, seven. . .  the Chairperson is  

there.  

CHAIRPERSON :    Sorry? 

ADV SELEKA SC :    I  was saying i f  you are there 

Chairperson,  you wi l l  see the names of  those who were 

present  in the meet ing.    

CHAIRPERSON :    Yes,  I  am there now.  20 

ADV SELEKA SC :    Yes.   So Mr Tsotsi ,  Baloyi ,  Carr im, 

Xhosa,  Chwayi ta Mabude and then the other two execut ives.   

CHAIRPERSON :    Yes,  I  see the reference to the FD at  page 

279.  

ADV SELEKA SC :    And to the chief  execut ive.  
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CHAIRPERSON :    But  a lso i t  does ref lect  the f inancia l  

d i rector in the l is t  of  people who at tended the meet ing as 

wel l  as Mr Matona,  Ms Molefe and miss. . .  Dan Matona(sic) 

(Marokane).   They are ref lected as having been present .    

DR NGUBANE :    Sorry.   I  th ink Chairperson the confusion 

which arose . . . [ intervenes]   

CHAIRPERSON :    Ja.  

DR NGUBANE :    . . .comes f rom this statement.  

CHAIRPERSON :    H’m? 

DR NGUBANE :    “He had been requested to request  the  10 

board to author ise a mandate,  an 

independent external  inqui ry to establ ish 

the facts of  the current  di ff icul t ies.  

CHAIRPERSON :    H’m? 

DR NGUBANE :    “This inqui ry would have to been unvet ted  

by management. ”  

 I  th ink that  is how I  . . . [ intervenes]   

CHAIRPERSON :    That  is what. . .  ja.  

DR NGUBANE :    Ja.  

CHAIRPERSON :    Yes,  but  you . . . [ in tervenes]   20 

DR NGUBANE :    I  agree.  

CHAIRPERSON :    . . .accept  that  . . . [ intervenes]   

DR NGUBANE :    I  accept  that .  

CHAIRPERSON :    . . . i t  might  not  have been a discussion of  

suspensions . . . [ intervenes]   
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DR NGUBANE :    Nothing,  Chai r.  

CHAIRPERSON :    . . . .as such.   Ja.  

DR NGUBANE :    Correct .  

CHAIRPERSON :    Okay alr ight .   Okay thank you.   I  thought  

let  us c lear that ,  ja.  

DR NGUBANE :    Yes.  

CHAIRPERSON :    Okay.   But  having accepted that .   Do you 

say that  at  the meet ing of  the 11t h . . . [ intervenes]   

DR NGUBANE :    Yes.  

CHAIRPERSON :    . . .you did push for the suspensions or you 10 

thought i t  was just  on the 9t h?  You are not  shi f t ing back to 

the 11t h?  Because you are saying,  he did not  push as such 

for the suspensions.  

DR NGUBANE :    Wel l  . . . [ intervenes]   

CHAIRPERSON :    Or you might  not  recal l?  

DR NGUBANE :    No,  I  do recal l  because at  that  meet ing,  

af ter the meet ing . . . [ intervenes]   

CHAIRPERSON :    Of  the 11t h? 

DR NGUBANE :    Of  the 11t h.  

CHAIRPERSON :    Yes.  20 

DR NGUBANE :    The . . . [ intervenes]   

CHAIRPERSON :    And Mr Seleka can tel l  us where to f ind i t  

because he might  assist  you in case there is something that  

you think wi l l  ref resh your memory? 

ADV SELEKA SC :    I  thought we were st i l l  on the 9t h,  Chair? 
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CHAIRPERSON :    No,  we have gone passed.  

DR NGUBANE :    We have moved?  

CHAIRPERSON :    We have gone passed the 9 t h.  

ADV SELEKA SC :    Okay.  

CHAIRPERSON :    Dr Ngubane has said he is not  insist ing at  

the meet ing of  the 9 t h Mr Tsotsi  pushed for the suspensions.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    But  he says he thinks what may have 

caused him some confusion is the statement that  says the 

invest igat ion should be unvet ted or something l ike that .  10 

ADV SELEKA SC :    Yes,  so i t  is.  

CHAIRPERSON :    Ja,  so wi th regard to the 9 t h that  is  c lear.  

ADV SELEKA SC :    That  is c lear.  

CHAIRPERSON :    So I  only asked him the quest ion whether  

on the statement that  Mr Tsotsi  pushed for the extensions 

of . . .  or the suspensions of  the execut ives,  I  on ly asked him 

whether that  statement in his evidence fal ls  away now that  

he real ised that  no that  is not  on the 9 t h.   Or whether he says 

no i t  d id happen but  i t  happened . . . [ intervenes]   

ADV SELEKA SC :    On the 11t h.  20 

CHAIRPERSON :    . .on the 11t h.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    So that  is what I  was asking.  

DR NGUBANE :    I  was going to read what . . . [ intervenes]   

CHAIRPERSON :    What you say,  yes.  
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DR NGUBANE :    Yes.  

CHAIRPERSON :    You are reading f rom the minutes of  the 

meet ing of  the 11t h? 

DR NGUBANE :    That  is r ight .  

CHAIRPERSON :    Yes okay.  

DR NGUBANE :    Chairman, I  h ighl ighted the view that :  

“ I t  may be necessary for employees whose areas 

are impl icated to be requested to step aside whi lst  

the inqui ry was proceeding.    

So there was a t rust  def ic i t  and that  people who may 10 

be to blame would not  want the t ruth to be found 

and f indings made.”  

 For me that  was pushing for suspension.  

CHAIRPERSON :    Okay so that  is  what you would be 

. . . [ intervenes]   

DR NGUBANE :    Yes.  

CHAIRPERSON :    . . . re ly ing on to  say he was pushing for  

suspensions.  

DR NGUBANE :    Yes,  that  is r ight .  

CHAIRPERSON :    Okay al r ight .    20 

ADV SELEKA SC :    Thank you,  Chai r.  

CHAIRPERSON :    Just  to make.. .  ja.   But  I  wanted us to  

. . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .deal  wi th that  because I  remembered i t  
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l ike,  ja.  

ADV SELEKA SC :    Yes.   

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Yes.   No,  that  is important  Chair  

because i t  should pointed out  that  in the minutes of  the 

9 t h of  March,  the statement says:  

“This inqui ry would have to be unvet ted by 

management and the board and other pol icy 

stakeholders.”  

 Which is on page 280.  10 

DR NGUBANE :    H’m.  

ADV SELEKA SC :    So i t  is not  just  management.   Wel l ,  in 

fact ,  execut ives are not  ment ioned there.   I t  says 

management,  the board and other pol icy stakeholders.   Just  

to complete the statement which Dr Ngubane was reading.  

DR NGUBANE :    Sorry,  Chairperson.   Not  to spl i t  hai rs.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    Who is the management of  Eskom?  

CHAIRPERSON :    That  would include the execut ives,  I  would 

imagine.   [ laughing]  20 

ADV SELEKA SC :    Sorry,  Dr Ngubane.  So the board wi l l  

have to be suspended as wel l ,  Dr Ngubane.  [ laughing]  

CHAIRPERSON :    [ laughing]  

DR NGUBANE :    But  Chai r  that  is  why he wanted us to vote 

to have a three men sub-commit tee.  
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CHAIRPERSON :    Yes.  

DR NGUBANE :    . . . that  wi l l  oversee the whole thing.  

CHAIRPERSON :    Ja.  

DR NGUBANE :    He would have no role in that .  

CHAIRPERSON :    Yes,  yes.  

DR NGUBANE :    And that  is what we objected.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    One of  the things,  we objected.  

CHAIRPERSON :    Ja,  ja.  

DR NGUBANE :    H’m.  10 

CHAIRPERSON :    Wel l ,  I  must  say Dr Ngubane that  when Mr 

Tsotsi  was here last  week and this  issue about him. . .  about  

you having said he pushed for  the suspensions of  the 

execut ives was ra ised and he denied and there was a 

quest ion what was said at  the meet ing of  the 9 t h and so on.    

 I  th ink there was also reference to the meet ing of  the 

11t h.   Now I  th ink I  d id ask Mr Seleka whether there was not  

something that  he had said or may have said.    

 I  seem to have read ei ther in a t ranscr ipt  of  minutes 

something that  did suggests to me that  he may have at  one 20 

stage or another spoken in a manner that  can be seen as 

pushing for the suspensions.    

 But  I  th ink Mr Seleka had not  recol lect ion that  he had 

seen anything l ike that .   But  I  th ink since then,  there is  

somewhere where I  have seen at  least  one sentence which 
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seemed to be consistent  wi th him pushing.   I t  is just  that  now 

I  cannot . . . [ intervenes]   

ADV SELEKA SC :    I  wi l l  f ind that  for you Chai rperson.  

CHAIRPERSON :    Ja,  ja.   So I  thought I  would ment ion just  

that .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Yes.   No,  that  is in order Chai r  because 

the response given f rom my side was in relat ion to the 

9 t h of  March.  10 

CHAIRPERSON :    Oh,  okay.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay al r ight .    

ADV SELEKA SC :    Because that  has always been Dr 

Ngubane’s version that  . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    . . .on the 9 t h of  March,  Mr Tsotsi  

. . . [ intervenes]   

CHAIRPERSON :    Yes,  okay,  okay.  

ADV SELEKA SC :    I f  we go to  the 11t h,  of  course,  the 20 

si tuat ion is di fferent  on the 11t h.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    The issue of  d i fference on the 11t h,  

re lates to the FD.   

CHAIRPERSON :    Yes.  
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ADV SELEKA SC :    Yes.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    But  Mr Tsotsi  had “ inst ruct ions” or a 

“request”  in regard to the three execut ives.   There he does 

not  dispute that .  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Ja.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    He does not  dispute that .  

CHAIRPERSON :    Yes,  yes.  10 

ADV SELEKA SC :    So he would have been mot ivated 

. . . [ intervenes]   

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    . . . for these people to be suspended on 

the basis of  what he had been inst ructed in Durban.  

CHAIRPERSON :    Ja,  okay.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay al r ight .   You may proceed Mr Seleka.  

ADV SELEKA SC :    Thank you,  Chair.   So Dr Ngubane, I  wi l l  

come to that  because I  d id not . . .  I  f in ished off  on something I  20 

wanted to f inal ise wi th you.   That  Reference Bundle wi th the 

statements prepared between Mr Howa and Mr Sal im Essa.    

 Ul t imately,  the one of  the 31s t ,  we obtained an emai l  

which shows that  that  document was ul t imate ly forwarded to 

Mr Tony Gupta and that  we f ind on page 442 of  the 
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Reference Bundle.    

DR NGUBANE :    Which document? 

ADV SELEKA SC :    The one of . . .  we deal t  wi th the 

19t h of  March draf t .  

DR NGUBANE :    Ja.  

ADV SELEKA SC :    Now I  am at  the 31s t  of  March draf t .  

DR NGUBANE :    Right .  

ADV SELEKA SC :    Mr Tsotsi  has resigned.   He tendered h is 

res ignat ion the night  before and th is is now the 31s t .   The 

draf t  is exchanged between Mr Howa and Mr Sal im Essa.  10 

DR NGUBANE :    H’m.  

ADV SELEKA SC :    About what should be the chai rperson’s 

statement to the publ ic.   And that  draf t  of  the 31 March 2015, 

ul t imately f inds i ts way to Mr Tony Gupta and that  is on page 

442.   Now you are not  copied in the emai l .  

DR NGUBANE :    Okay.  

ADV SELEKA SC :    I  am just  point  out  to you.  

DR NGUBANE :    Okay.  

ADV SELEKA SC :    So that  i f  you have any knowledge of  i t ,  

you can say yay or nay.  20 

DR NGUBANE :    Nay.  [ laughing]  

CHAIRPERSON :    [ laughing]    

ADV SELEKA SC :    [ laughing]  

CHAIRPERSON :    Wel l ,  I  d id not  fo l low al l  of  that  Mr Seleka 

because I  am st i l l  t ry ing to  f ind the page.  But  I  see at  442 in 
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the Reference Bundle . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . that  i t  is an emai l  f rom Nazeem Howa.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    nazeemh@tmamedia.co.za at  08:17 in the 

morning on the 31s t  of  March 2015 and i t  is addressed to 

Tony Gupta and the subject :   Statement f rom New Board,  

March 31.   And i t  says:  

“Thank you,  si r. ”  

 I t  says:  10 

“Nazeem Howa, Chief  Execut ive the New Agent,  

Afr ican News Network 7. ”  

 That  is ANN7, I  guess.   And then at  the bot tom of  that  

page . . . [ intervenes]   

ADV SELEKA SC :    Yes,  Chai r.   I t  is  . . . [ intervenes]   

CHAIRPERSON :    31 March 2015 at  08:19 in the morning.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Tony Gupta seemed to wri te,  using the 

emai l  address tony@sahara.co.za,  wrote:   “Okay.”  

ADV SELEKA SC :    H’m. 20 

CHAIRPERSON :    And then i t  says on 31 March 2015 at  

07:50.   Nazeem Howa wrote f rom nazeemh@tmamedia.co.za:   

“Sal im by an amended version for your approval . ”   And then 

. . . [ intervenes]   

ADV SELEKA SC :    So that  is . . . [ intervenes]   
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CHAIRPERSON :    Ja,  I  guess the bot tom one came f i rst  and 

then the . . . [ intervenes]   

ADV SELEKA SC :    Yes,  correct  Chai r.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    You got  i t  r ight .  

CHAIRPERSON :    The one 08:19 . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .which said okay.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Which might  be meaning the statement  is 10 

okay.  

ADV SELEKA SC :    That  is r ight .  

CHAIRPERSON :    I ts approval .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    That  is f rom Tony Gupta.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay al r ight .   You wanted Dr Ngubane to 

comment i f  he has got  anything to say about that  statement? 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    I t  seems to. . .  that  media statement  seems 20 

to have ul t imately  gone to Mr Tony Gupta for approval .  

ADV SELEKA SC :    That  is r ight ,  Chai r.  

CHAIRPERSON :    Okay al r ight .    

ADV SELEKA SC :    And . . . [ intervenes]   

CHAIRPERSON :    And he sa id he has no knowledge.  Is that  
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r ight? 

DR NGUBANE :    That  is correct .  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    That  is correct  Dr Ngubane? 

DR NGUBANE :    Yes.  

ADV SELEKA SC :    So Dr Ngubane did having painted the 

picture for us in your aff idavi t  of  your knowledge, 

interact ions and the l ikes wi th Mr Howa, wi th Mr Sal im Essa,  

wi th the Gupta brothers.   Were you aware of  any member of  

the Board of  Eskom which you were part  of  g iv ing such level  10 

of  interact ion wi th  them?  

DR NGUBANE :    No,  even the company secretary never  to ld  

me that  she had been cal led to a meet ing.   So I  was not 

aware.    

ADV SELEKA SC :    Yes.   Wel l ,  but  I  am speaking speci f ical ly  

about  the board members.   Misses . . . [ intervenes]   

DR NGUBANE :    [ Indist inct ]   

ADV SELEKA SC :    Yes,  Ms Klein,  Dr Naidoo,  Ms Carr im.  

DR NGUBANE :    No.  

ADV SELEKA SC :    Mr Vente Klein.  20 

DR NGUBANE :    No.  

ADV SELEKA SC :    Norman Baloyi .  

DR NGUBANE :    No.   Wel l ,  the Mai l  &  Guardian once 

publ ished an art ic le,  t ry ing to l ink al l  board members,  you 

know.  But  I  mean that  was them.   I  d id  not  have knowledge 
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of  that .  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    You do not  have any informat ion?  

DR NGUBANE :    No.  

ADV SELEKA SC :    Yes.   Okay.   So as far  as you are 

concerned,  the level  of  interact ion wi th the persons I  have 

ment ioned,  Mr Howa, Mr Sal im Essa and the Gupta fami ly 

members,  as far as you knew,  you were the person who had 

that  type of  a rela t ionship wi th them previously.  10 

DR NGUBANE :    That  is r ight .  

ADV SELEKA SC :    And so on.  

DR NGUBANE :    Absolutely.  

ADV SELEKA SC :    Ja.  

DR NGUBANE :    Correct ,  Chai r.  

CHAIRPERSON :    Yes,  thank you.  

ADV SELEKA SC :    Wel l ,  I  d id  not  want to  make that  

conclusion Mr Ngubane but  that  leaves one wi th what could 

be a conclusion that  the only way they interacted or got  

insight  into the board. . .   maybe I  should. . .  ja,  I  put  th is to 20 

you.   Who got  insight  into the board ’s affa i rs could be by 

their  prev ious associate.    

DR NGUBANE :    Wel l ,  that  is a . . . [ intervenes]   

ADV SELEKA SC :    I  am put t ing i t  to you so you can 

respond.  
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DR NGUBANE :    Wel l ,  that  would be qui te as ser ious 

al legat ion because I  have had business l inks wi th many 

people.  

ADV SELEKA SC :    H’m.  

DR NGUBANE :    As I  said,  at  one stage,  I  was seeing about  

23 companies.   That  does not ,  therefore,  ent i t le  people to  

be. . .  to make me a puppet.    

 I  mean, i f  those associat ions are going to be l inked wi th 

undue inf luence,  that  is wrong,  you know.  I  knew Howa 

because he was a media man.  I  was not  in the media 10 

industry,  you know.   

 So,  but  that  does not  create then the condi t ion that  he 

wi l l  run Eskom through me, you know.  Just  l ike many other 

associates would not  do that .  

ADV SELEKA SC :    Ja.   And a long wi th that  proposi t ion I  am 

put t ing to you is  the fact  that  behind the emai l  in fo portal  

and the name Businessman, is most  probably Mr Sal im Essa 

wi th whom you had business deal ings and met wi th  him at  

SOE Boards in your previous t ime pr ior to coming to Eskom 

Board.  20 

DR NGUBANE :    I f  I  knew Businessman pr ior to coming to 

Eskom Board? 

ADV SELEKA SC :    No,  i t  . . . [ intervenes]   

CHAIRPERSON :    I  th ink just  repeat  the quest ion Mr Seleka.  

ADV SELEKA SC :    Shal l  I  repeat  i t?  
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CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Thank you,  Chair.   So I  am saying,  along 

wi th the proposi t ion I  put  to you about,  i f  the level  of  

knowing the people,  interact ing wi th them.  I t  is only  

conf ined to you wi thin the board.  

DR NGUBANE :    Yes.   Wel l ,  sorry.    

ADV SELEKA SC :    You want . . . [ intervenes]   

DR NGUBANE :    I  d id not  say i t  was only conf ined to me.  

CHAIRPERSON :    Yes,  yes,  yes.  

DR NGUBANE :    I  was ta lk ing in terms of  knowledge.  10 

ADV SELEKA SC :    Yes,  oaky.  

CHAIRPERSON :    Ja,  in terms of  what you know.  Ja.  

DR NGUBANE :    Ja.  

ADV SELEKA SC :    Okay so accord ing to your knowledge 

. . . [ intervenes]   

DR NGUBANE :    Yes.  

ADV SELEKA SC :    . . . that  you were the person who had 

interacted wi th them at  a level  you have disclosed in your  

aff idavi t .   So I  am saying,  along wi th that ,  that  you could be 

the only person then giv ing them ins ight  into the board.    20 

 I  am put t ing again another proposi t ion,  so you can 

respond to the Chai rperson.   That  the face behind the emai l  

address info portal  or Businessman is not . . .  that  the 

conclusion that  i t  is most  probably Mr Sal im Essa seems to 

give credence to that  proposi t ion.    
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 That  the only person who would have succeeded in  

making Mr Sal im Essa,  have enrol led into the board,  wi l l  be 

Dr Ngubane because the emai ls are exchanged di rect ly wi th 

him, Businessman.  

DR NGUBANE :    But  . . . [ intervenes]   

ADV SELEKA SC :    I t  is a proposi t ion.  

DR NGUBANE :    Ja-no . . . [ intervenes]   

ADV SELEKA SC :    Just  respond to the Chai rperson.  

DR NGUBANE :    I t  is a dangerous proposi t ion because i f  you 

appear at  the Zondo Commission and something is said 10 

about you,  then that  becomes the l iv ing t ruth in the publ ic 

domain.   So this  is a dangerous proposi t ion you are making 

and therefore I  re ject  i t .  

ADV SELEKA SC :    Yes.   No,  that  is f ine.   Because 

remember,  we are looking at  the documentat ion before us 

and we have to test  what is here wi th what you are tel l ing to 

the Chai rperson.  

DR NGUBANE :    Anyway,  to the Chai rperson I  should add.  

CHAIRPERSON :    Yes? 

DR NGUBANE :    When I  came to Eskom, Sal im Essa – I  20 

think i t  was Fabian and McKenzie . . . [ intervenes]   

CHAIRPERSON :    Yes.  

DR NGUBANE :    . . .were very act ive in Eskom.  

CHAIRPERSON :    Yes,  al ready.  

DR NGUBANE :    They were doing on Majuba Power Stat ion,  
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on the Top 100 Engineers Consul t ing Programme, on the 

corporate plan for  Eskom.  

CHAIRPERSON :    H’m.  

DR NGUBANE :    And that  is what they cla imed money for.  

CHAIRPERSON :    H’m.  

DR NGUBANE :    Which later on became disputed.   So i f  I  

say,  I  cannot name a board member who knew Essa,  i t  does 

not  mean that  Essa did not  have contact  wi th other board 

members.    

CHAIRPERSON :    H’m, h’m.  10 

DR NGUBANE :    Because he was at  Eskom.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Yes.   I  am only conf in ing . . . [ intervenes]   

CHAIRPERSON :    Of  course . . . [ intervenes]   

ADV SELEKA SC :    Sorry.  

CHAIRPERSON :    . . .apart  f rom the fact  that  the Commission 

must  look at  other board members as wel l  to see what 

interact ions they may have had with them.   

 We also do know that  i f  Ms Danie ls’ evidence is t rue,  

there seems to have also been some relat ionship between 20 

Mr Sal im Essa and Mr Koko.    

 And maybe also Mr Sal im Essa and Ms Daniels as wel l .   

There have been some evidence.   Mr Koko,  of  course,  has 

not  test i f ied as yet  but  there has been that  as wel l .  

DR NGUBANE :    Ja.  
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CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Yes.   No,  do not  be upset  Dr Ngubane.  I  

. . . [ intervenes]   

CHAIRPERSON :    But  Dr Ngubane.  Ja,  he is r ight  to say do 

not  be upset .   [ laughing]   I t  wi l l  be unfai r  of  h im i f  he thinks 

that  there may be an argument that  goes along a certain l ine 

and he does not  give you. . .  put  i t  to you and give you a 

chance to deal  wi th i t .   Only later  on to come and argue 

before me that  that  is what I  should. . .  that  is the f inding I  

should make.  10 

DR NGUBANE :    Right .  

CHAIRPERSON :    So he is duty bound to say what  do you 

say i f  somebody was to th ink along those l ines or what do 

you say about th is?  

DR NGUBANE :    Correct .  

CHAIRPERSON :    So that  you can deal  wi th i t .  

DR NGUBANE :    Wel l ,  Chai rperson I  fu l ly accept  that .  

CHAIRPERSON :    Ja.  

DR NGUBANE :    However,  there are invest igators.  

CHAIRPERSON :    Yes.  20 

DR NGUBANE :    His invest igators . . . [ intervenes]   

CHAIRPERSON :    Yes.  

DR NGUBANE :    . . .should check the role of  Essa and 

McKenzie at  Eskom . . . [ intervenes]   

CHAIRPERSON :    Yes.  
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DR NGUBANE :    . . .who they interacted wi th.  

CHAIRPERSON :    Yes,  okay.  

DR NGUBANE :    He must not  rely on me giving names.  

CHAIRPERSON :    Yes,  yes,  yes.   No,  no,  no.   That  is f ine.   

And in fact ,  there wi l l  be evidence related to McKenzie and. . .  

ja,  there are st i l l  going to be a lot  of  evidence in the future.   

Ja,  about  Eskom.  Ja.    

ADV SELEKA SC :    No,  that  is fa i r  enough Dr Ngubane.  At  

th is stage,  looking at  the documentat ion that  we have,  the 

emai ls of  the 28 t h of  September 2015, they are between 10 

Businessman and you.    

 The emai ls you at tached in your aff idavi t  of  June 2016 is  

between you and Businessman.  They do not  involve any 

other person.   So i t  is on the basis of  those emai ls.    

 The emai l  a lso of  – we are cut t ing t ies wi th media 

houses,  Ci ty Press,  Mai l  & Guardian and Sunday Times,  is  

between you and Businessman.   

 So when you look at  that ,  is what I  have to  put  to  you.   I  

cannot put  i t  to Mr Tsotsi  or to Ms Venete K lein.  

DR NGUBANE :    Correct .  20 

ADV SELEKA SC :    You understand?  

DR NGUBANE :    [No audible reply]   

ADV SELEKA SC :    When they come here,  they now have 

their  other aspects I  need to deal  wi th them with which do 

not  concern you.   They cannot say:   Wel l ,  why do you not  
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ask Dr Ngubane about i t?  You understand?  I t  is  in that  

context .    

DR NGUBANE :    Correct .   Chai rperson,  I  explained that  

emai l  comment ing on my media statement.   I t  was sent  to  

Suzanne Daniels and copied to me.  So I  was not  the only 

one who received emai ls f rom Businessman.  But  the 

advocate is insinuat ing that  al l  Businessman emai ls were 

coming di rect ly to  me.  That  is not  t rue.  

CHAIRPERSON :    But  the important  th ing about  the fact  that  

he puts i t  to you is that  you get  a chance to correct  h im.  10 

ADV SELEKA SC :    That  is r ight .  

DR NGUBANE :    A lr ight .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja,  you get  a chance to correct  them.  

DR NGUBANE :    Okay.  

CHAIRPERSON :    I f  he did not  put  i t  to you and you would 

not  have got  th is chance.  

DR NGUBANE :    A lr ight .  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Yes,  correct .   In fact ,  Dr Ngubane, the 20 

emai l  of  June is sent  to you and then you forwarded i t  to Ms 

Daniels.  

DR NGUBANE :    Yes,  correct .  

ADV SELEKA SC :    I t  came from you.   I t  came to you.  

DR NGUBANE :    Yes.  
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ADV SELEKA SC :    Yes.   So just  to  clar i fy that  because you 

were saying to the Chai rperson i t  went  to Ms Daniels who 

forwarded i t  to you.  

DR NGUBANE :    No,  no,  no.   Certain emai ls  that  I  

remembered Chai r.  

ADV SELEKA SC :    Okay.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    And that  is  the only one unt i l  you showed 

me that  one.  

ADV SELEKA SC :    Yes,  yes.  10 

DR NGUBANE :    I  had not  remembered that  emai l .  

ADV SELEKA SC :    Okay.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Okay.  

CHAIRPERSON :    Yes,  yes.   So the posi t ion is that  the f i rst  

one came to you.  

DR NGUBANE :    Yes.  

CHAIRPERSON :    And then you copied Ms Daniels.  

DR NGUBANE :    That  is r ight .  

ADV SELEKA SC :    Yes.  20 

CHAIRPERSON :    But  the second one went to her.  

DR NGUBANE :    Right .  

CHAIRPERSON :    And she copied you?  

DR NGUBANE :    That  is r ight .  

ADV SELEKA SC :    Yes.   Thank you,  Chai r.   Dr Ngubane,  
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then let  us deal  wi th other matters.   I  th ink the Chai rperson 

has already deal t  wi th the suspension of  the execut ives in 

regarding the version of  your vers ion,  Mr Tsotsi  ra ised the 

issue on the 9 t h of  March vis-à-vis  h is vers ion.    

 I  wi l l  leave that  aside because Ms Molefe test i f ied here 

and said but  how could. . .  that  board meet ing of  the 9 t h had a 

proposed resolut ion.   Remember,  i t  was prepared by Mr Nick 

Linnel l .  

DR NGUBANE :    Yes.  

ADV SELEKA SC :    and at  the end of  i t ,  i t  had a l ist  of  board 10 

members who had to sign the resolut ion.   Both of  them,  the 

names were there,  Mr Matona and Ms Tsholofelo Molefe.   

She said:   How could we have signed to suspend ourselves?    

DR NGUBANE :    So but  . . . [ intervenes]   

CHAIRPERSON :    Ja,  he has accepted ja that  one,  the 9th.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    The suspensions were not  discussed.  

ADV SELEKA SC :    Ja.  

CHAIRPERSON :    But  I  th ink the one point  that  I . . .  another 

point  that  needs to be raised about the suspension of  20 

execut ives Dr Ngubane, is the quest ion of  the suspension or  

the quest ion of  the addi t ion of  the f inancial  d i rector ’s name 

in the l ist  of  execut ives to be suspended.   

 Now,  you did. . .  I  th ink you did g ive evidence before 

about i t ,  i f  I  am not  mistaken.   But  in the. . .  at  the Durban 
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meet ing which Mr Tsotsi  at tended, there were only three 

names that  were discussed.    

 I t  was Mr Koko,  i t  was Mr Matona and Mr Marokane.  

Mr Marokane, ja.   The FD was not  included.   So the quest ion 

that  has ar isen is ,  when exact ly was the Financia l  Di rector,  

Ms Molefe added?  Now Mr  Tsots i  sa id  prev ious l y  be fore  

you came to  g ive  ev idence and I  th ink  repeated when he  

came las t  week,  i f  I  am not  m is taken,  tha t  he  sa id  tha t  you  

to ld  h im tha t  the  Min is te r  wanted the  name o f  the  FD to  be  

inc luded or  someth ing  to  tha t  e f fec t  and he sa id  he  was  10 

opposed to  the  inc lus ion  o f  the  FD in  the  l i s t  o f  execut ives  

to  be  suspended  so  much so  tha t  he  says he  even ca l led  

the  Min i s te r  h imse l f ,  Min is te r  Brown,  to  say –  to  conf i rm 

tha t  she was the  one who wanted the  FD to  be  inc luded 

and I  guess why,  you know?  And  he gave ev idence tha t  

when he phoned  –  I  cannot  remember  what  he  sa id  the  

Min is te r  sa id  bu t  i t  amounted,  as  I  unders tood h is  

ev idence,  to  say ing  g ive  e f fec t  to  tha t ,  o r  someth ing  l i ke  

tha t .   So he was  not  deny ing  tha t  he  had g iven – ye t  she  

wanted the  FD to  be  inc luded.   So he sa id  he  d id  no t  want  20 

to  take  i t  too  fa r  because he was qu i te  unhappy about  i t .    

And,  o f  course ,  Ms K le in  a lso  gave ev idence wh ich  

m ight  in  a  way be seen to  maybe g ive  credence to  what  Mr  

Tsots i  was say ing  bu t  no t  maybe  exact ly .   But  Ms K le in  

sa id  tha t  a l though she cannot  say  who in t roduced the  name 
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o f  the  FD to  the  l i s t  o f  execut ives  to  be  suspended,  she 

remembers  tha t  a t  the  PMG meet ing  on  the  11 t h  you were  

go ing  in  and out  o f  the  meet ing  mak ing  ca l l s ,  she  

unders tood to  the  Min i s te r  o r  m in is t ry .   I  th ink  tha t  i s  how 

fa r  she took i t .   I  do  no t  remember  tha t  she sa id  she head  

you say tha t  the  Min is te r  wanted the  FD to  be  inc luded.    

So but  I  cannot  reca l l  what  your  ev idence was  

prev ious l y  when you came here  about  when the  FD’s  name 

was inc luded,  i f  we had come to  tha t  po in t .   What  i s  you 

reco l lec t ion  o f  how and when the  FD was inc luded? 10 

DR NGUBANE:    Wel l ,  Cha i rperson,  then Mr  Tsots i  must  

te l l  us  why he bad-mouthed the  FD say ing  tha t  she was 

ta lk ing  to  po ten t ia l  supp l ie rs  when tenders  were  be ing  

eva lua ted.   I t  i s  a  ve ry  se r ious charge fo r  any accountant ,  

accountant  must  upho ld  p rocu rement  p r inc ip les .   He is  one 

who in t roduced tha t .  

 Second ly ,  what  the  Min is te r  sa id  was on the  four  

a reas tha t  w i l l  be  a  focus o f  invest iga t ion  must  s tep  as ide .   

That  was d i rec t l y  inc lud ing  the  FD.  

CHAIRPERSON:    FD?  20 

DR NGUBANE:    Yes.  

CHAIRPERSON:    Okay.  

DR NGUBANE:    Wi thout  her  spe l l i ng  i t  ou t .  

CHAIRPERSON:    Okay,  okay.  

DR NGUBANE:    As  fo r  me go ing  i n  and out  o f  the  meet ing ,  
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i t  was because some names tha t  Mr  Tsots i  ra i sed and 

c la imed tha t  the  Min i s te r  was aware  and was happy w i th  

them was not  acceptab le  to  o ther  board  members .   Then  

someone asked me to  see i f  I  can  ver i f y  th is  and I  went  ou t  

and phoned the  Min is te r  and the  Min is te r  sa id  her  on ly  

in te res t   -  by  the  way,  Mr  Tsots i  had a l so  ta lked about  Mr  

Sekhas imbe who was in  suspens ion  a l ready.  

CHAIRPERSON:    Mr  Cass im?  Mr?  

DR NGUBANE:    Sekhas imbe.  

CHAIRPERSON:    Oh,  Mr  Sekhas imbe,  ja .  10 

DR NGUBANE:    Was a l ready in  suspens ion ,  to  come back 

and rep lace Mr  Koko as  techno logy and commerc ia l .  

CHAIRPERSON:    Yes.  

DR NGUBANE:    Those two names tha t  she suggested 

cou ld  no t  be  accepted by  board  members .   So I  went  ou t  to  

check on  tha t .   I  th ink  the  f i rs t  t ime I  d id  no t  ge t  the  

Min is te r  bu t  p robab ly  the  second t ime I  d id  and the  

Min is te r  sa id  he r  on ly  in te res t  was tha t  we consu l t  her  on  

who shou ld  be  the  ac t ing  Group Ch ie f  Execut ive .  

CHAIRPERSON:    Yes.  20 

DR NGUBANE:    That  i s  what  I  conveyed.  

CHAIRPERSON:    Yes.  

DR NGUBANE:    So Mr  Mongez i  Ntsoko lo  was the  GE for  

genera t ion  was not  accepted as  the  rep lacement  fo r  Mr  

Matona.   That  was the  conversa t ions tha t  I  was hav ing  w i th  
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the  Min is te r .  

CHAIRPERSON:    Wel l ,  what  you have sa id  i s  qu i te  

impor tan t .   In  par t ,  the  –  your  conf i rmat ion  tha t  when the  

Min is te r  ta lked  about  the  por t fo l ios  on  wh ich  the  

invest iga t ion  wou ld  focus,  tha t  she  ment ioned fou r .  

DR NGUBANE:    Ja .  

CHAIRPERSON:    And tha t  inc luded f inance.  

DR NGUBANE:    Yes.  

CHAIRPERSON:    And,  as  you say,  the  idea was tha t  

execut ives  who were  lead ing  the  por t fo l ios  tha t  wou ld  be  10 

invest iga ted  shou ld  s tep  as ide .  

DR NGUBANE:    That  i s  r igh t .  

CHAIRPERSON:    There fore ,  even i f  she d id  no t  ment ion  

the  FD by name,  the  fac t  tha t  she sa id  there  were  four  

por t fo l ios  or  a reas and they inc luded f inance i t  fo l lowed 

tha t  as  fa r  as  the  Min i s te r  i s  concerned i f  there  was a  

bas is  fo r  suspend ing  the  o ther  th ree  execut ives ,  then there  

was a  bas is  as  f a r  as  she was concerned to  suspend the  

FD as we l l  because he r  por t fo l io  wou ld  a l so  be  the  sub jec t  

o f  invest iga t ion .  20 

DR NGUBANE:    That  i s  co r rec t ,  Cha i rperson.  

CHAIRPERSON:    Yes.   Okay,  a l r igh t .   I  th ink  tha t  i s  

he lp fu l .   Thank you.  

ADV SELEKA SC:    Yes,  thank  you,  Cha i r  because Dr  

Ngubane in  your  a f f idav i t  –  and I  have read th is  repeated ly  
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to  o ther  w i tnesses:  

“A l though the  Min is te r  d id  no t  d i rec t  the  board  to  

suspend the  four  execut ives ,  she ra ised concerns o f  

her  own aga ins t  them.   The concerns re la ted  to  the  

war  room which  she suggested the  compla in t  was  

not  rece iv ing  cons is ten t  in fo rmat ion  f rom 

management  and  there fore  i t  cou ld  no t  deve lop  

s t ra teg ies  to  tu rn  around Eskom and s top  load  

shedd ing ,  the  Min is te r  fe l t  tha t  the  presence o f  the  

four  execut ives  m ight  h inder  the  invest iga t ion .   10 

A f te r  the  meet ing  w i th  the  Min is te r  i t  was c lea r  to  

the  board  tha t  government ,  as  shareho lder  o f  

Eskom,  requ i red  the  inqu i ry  to  p roceed and tha t  the 

four  execut ives  had to  s tep  as ide  wh i ls t  the  inqu i ry  

was underway. ”  

That  i s  page …[ in tervenes]  

CHAIRPERSON:    That  i s  the  m inutes  –  or  i s  tha t  the  

a f f idav i t  o f  …[ in te rvenes]  

ADV SELEKA SC:    That  Dr  Ngubane ’s  a f f idav i t ,  page 13.  

CHAIRPERSON:    yes .  20 

ADV SELEKA SC:    Paragraph 4 .17  and 4 .18 .    

DR NGUBANE:     Cor rec t .  

ADV SELEKA SC:    So  i t  cannot  be  any c leare r  than tha t .  

CHAIRPERSON:    Ja ,  i t  seems in  l ine  w i th  your  ev idence.  

DR NGUBANE:    That  i s  r igh t .  
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CHAIRPERSON:    Yes,  okay.    

ADV SELEKA SC:    Yes,  thank you,  Cha i r .   But ,  you see,  

even a f te r  the  meet ing  w i th  the  Min is te r  –  because I  jus t  

want  the  fac t s  to  be  r igh t  to  the  Cha i rperson because Mr  

Tsots i  comes f rom Durban w i th  a  request  o r  ins t ruc t ion ,  

ca l l  i t  what  you  may, .  tha t  th ree  execut ives  shou ld  be  

suspended.   .  

DR NGUBANE:    Three?  

ADV SELEKA SC:    Th ree  execut ives  shou ld  be  

suspended.   When he in t roduces  Mr  N ick  L inne l l  to  the 10 

board ,  th is  i s  a f te r  the  meet ing  w i th  the  Min i s te r ,  you get  

ins igh t  in to  what  he  says to  Mr  L inne l l ,  reca l l  you  then sa id  

to  Mr  Tsots i ,  Cha i r ,  can Mr  L inne l l  p lease in t roduce h imse l f  

fu l l y  to  the  board?   

DR NGUBANE:    Ja .  

ADV SELEKA SC:    Yes,  then he s ta r ts  in t roduc ing  h imse l f  

as  a t to rney and so  on  and so  fo r th  and then Mr  Tsots i  says  

p lease address the  board ,  he  says on  the  execut ives  the  

board  has reso lved shou ld  be  suspended but  he  adds,  bu t  

maybe on the  th ree  because you were  no t  b r ie fed  on  the  20 

four th  one.    

And the  d iscuss ion  un fo lds  a f te r  tha t  where  Mr  

Tsots i  says  the  pos i t ion  o f  the  FD he th inks  is  d i f fe ren t .   

He does not  want  the  FD to  be  suspended but  cer ta in ly  the  

th ree  shou ld  be  suspended.   Can you reca l l  tha t .  
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DR NGUBANE:    Ja ,  we l l  I  have not  seen the  m inutes  o f  

tha t   meet ing .   No,  i t  i s  the  t ransc r ip t  because the  m inutes  

do  not  re f lec t  co r rec t l y  what  was d iscussed a t  the  meet ing .  

DR NGUBANE:    Okay.   So i t  i s  poss ib le .  

CHAIRPERSON:    Yes,  I  th ink  i f  you  can re fe r  h im to  the  

re levant  par t  o f  the  t ranscr ip t ,  tha t  wou ld  he lp  h im.  

DR NGUBANE:    Ja .   Cha i rperson,  tha t  cou ld  we l l  be .  

CHAIRPERSON:    Yes,  yes .  

DR NGUBANE:    However ,  we  had rece ived march ing  

orders  f rom the  shareho lde r .  10 

CHAIRPERSON:    Yes.  

DR NGUBANE:    And we wou ld  be  in  cont ravent ion  o f  the 

shareho lder  [ ind is t inc t  –  d ropp ing  vo ice ]  i f  we re jec ted  

what  she sa id  so  we had no cho ice  bu t  to  inc lude the  four .  

CHAIRPERSON:    Bu t  I  th ink  the  –  I  may be wrong but  I  

th ink  the  reason why Mr  Se leka makes the  po in t  to  you may 

we l l  be  your  ear l ie r  s ta tement  tha t  i t  was Mr  Tso ts i  who 

in t roduced the  FD’s  name and he even made a l lega t ions o f  

m isconduct  fo r  meet ing  w i th  se rv i ce  p rov iders  and  so  on .   

I t  may be tha t  he  is  pu t t ing  i t  in  to  say bu t  f rom t ransc r ip t  i t  20 

wou ld  appear  tha t  Mr  Tsots i  was opposed  to  the  

suspens ion  o f  the  FD.   I  th ink  tha t  i s  the  po in t  he  seeks to  

make and he i s  go ing  to  re fer  you to  the  re levant  par t  o f  

the  t ransc r ip t  and  then we take i t  f rom there .  

ADV SELEKA SC:    Yes.  
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DR NGUBANE:    Wel l ,  he  cou ld  very  we l l  have sa id  he  

does not  be l ieve  –  i f  he  was tak ing  h is  ins t ruc t ions f rom 

L inne l l ,  p robab ly  tha t  i s  what  he  sa id .  

CHAIRPERSON:    Yes.  

DR NGUBANE:    However,  he  h imse l f  on  the  11 t h  sa id  four  

a reas had to  be… 

CHAIRPERSON:    Yes.  

DR NGUBANE:    The peop le  in  charge o f  the  four  a reas 

wh ich  were  the  focus had to  s tep  as ide .  

CHAIRPERSON:    Yes.   I  th ink  I  have seen –  whether  i t  i s  10 

a t  the  board  mee t ing  tha t  happened a f te r  the  Min i s te r  had 

le f t  o r  a t   the  P &  G meet ing .   I  have seen e i ther  m inutes  

or  a  t ranscr ip t  where  Mr  Tsots i  does appear  to  take  

d i f fe ren t  s tances in  regard  to  e i ther  the  FD or  the 

suspens ion  o f  execut ives .   So I  have seen someth ing  tha t  

gave me tha t  impress ion  a t  leas t .  

ADV SELEKA SC:    Ja .   I  am go ing  to  ass is t  and 

…[ in tervenes]  

CHAIRPERSON:    Bu t  I  th ink  we  are  on  the  FD a t  the  

moment .  20 

ADV SELEKA SC:    Cor rec t .  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    And tha t  i s  the  po in t .  

CHAIRPERSON:    Wel l ,  w i th  regard  to  the  FD,  what  a t  

leas t  appears  to  be  c lear  f rom Dr  Ngubane ’s  ev idence is  
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tha t  when the  Min is te r  spoke to  t he  board ,  addressed the  

board ,  she ta lked about  four  a reas on  wh ich  the  

invest iga t ion  wou ld  focus and tha t  inc luded f inance and 

she  -  and the  unders tand ing ,  to  say the  least ,  was tha t  the  

execut ives  who were  lead ing  those  areas wou ld  have to  be  

suspended or  s tep  as ide .   That  i s  c lea r  f rom what  Dr  

Ngubane has sa id  and I  th ink  another  w i tness has sa id  

someth ing  s im i la r,  maybe Ms K le in ,  I  am not  sure  bu t  

[ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV SELEKA SC:    No,  Ms K le in  was not  fo r thcom ing on 10 

tha t  one,  Cha i r.  

CHAIRPERSON:    Or  maybe Mr  Tsots i ,  I  am not  sure .  

ADV SELEKA SC:    Bu t  I  read to  them the  t ranscr ip t  where  

Ms Mabude is  speak ing .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    And then Mr  Tsots i  responds and says  

to  Ms Mabude:  

“Okay,  what  I  unders tand f rom you,  Chway i ta ,  i s  

tha t  there  are  four  a reas tha t  the  Min i s te r  has  

spoken about . ”  20 

CHAIRPERSON:    Ja ,  ja .   We l l ,  you see,  as  to  who 

in t roduced the  name or  the  idea  tha t  the  FD shou ld  be  

inc luded in  the  l i s t  o f  execut ives  to  be  suspended,  un less  I  

can f ind  tha t  be fore  the  Min is te r  spoke about  four  a reas,  

un less  I  can f ind  tha t  somebody e i ther  in  the  ear l ie r  
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meet ing  o f  the  board ,  o r  whatever,  had spoken about  e i ther  

the  FD be ing  inc luded or  four  a reas be ing  invest iga ted ,  i t  

seems to  me tha t  un t i l  the  Min is te r  comes and den ies ,  I  w i l l  

take  i t  fo r  now tha t  i t  i s  the  Min i s te r  who in t roduced the 

four th  area,  namely  f inance because the  o ther  th ree  were  

there  in  Durban and you must  remember  tha t  the  board  had 

meet ing  be fore  the  Min i s te r  came and I  th ink  my – I  th ink  I  

have looked a t  –  whether  i t  i s  the  m inutes  o f  t ransc r ip t ,  I  

d id  no t  seem to  f ind  anybody ta lk ing  about  the  f inance  

be ing  one o f  the  areas o r  the  FD be ing  inc luded.   10 

 So  i t  wou ld  there fore  seem tha t  the  f i rs t  person to  

inc lude f inance as  one  o f  the  areas to  be  invest iga ted  is  

there fo re  the  Min is te r.   I f  she  comes and den ies  then we 

w i l l  take  i t  f rom there .  

 So once we have  got  tha t ,  i t  seems to  reso lve  i t  to  

me because once  there  was tha t  anybody who wanted to  go 

a long w i th  what  the  Min i s te r  was say ing ,  wou ld  say the  FD 

is  inc luded because f inance w i l l  be  invest iga ted  as  we l l .   

So  fo r  now i t  seems to  reso lve  tha t  par t  fo r  me.  

ADV SELEKA SC:    Yes.  20 

CHAIRPERSON:    Namely  o f  who in t roduced the  no t ion  

tha t  the  FD shou ld  be  inc luded.  

ADV SELEKA SC:    Ja .   In  fac t ,  Cha i rperson,  the  Min is te r  

d id  no t  name the  peop le  by  name.  

CHAIRPERSON:    Yes,  ja ,  she ta lked about  the  a reas.  
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ADV SELEKA SC:    She ta lked about  the  areas.  

CHAIRPERSON:    Yes,  yes ,  I  accept  tha t ,  I  accept  tha t ,  bu t  

you made the  po in t  ea r l ie r  as  we l l  tha t  when you say  

f inance w i l l  be  invest iga ted  i t  was obv ious tha t  the  

execut ive  who leads f inance wou ld  have to  be  suspended 

jus t  l i ke  the  o the r  execut ives .  

DR NGUBANE:    Bu t  a lso ,  Cha i rpe rson,  when next  you 

meet  Mr  Tsots i  ask  h im why he badmouthed tha t  FD wi th  

the  board .  

CHAIRPERSON:    Yes.   Wel l ,  there  i s  -  Mr  Tsots i  w i l l  s t i l l  10 

come back.   I  remember  tha t .  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Mr  Se leka i s  there  bu t  i s  your  po in t  tha t  

Mr  Tsots i  wanted  the  FD to  be  inc luded and to  tha t  end he  

ta lked about  a l legat ions tha t  she had met  w i th  serv i ce  

prov iders  and so  on?  

DR NGUBANE:    Exact ly.  

CHAIRPERSON:    Ja .   Okay,  a l r igh t .  

DR NGUBANE:    Ja .  

CHAIRPERSON:    Yes.  20 

ADV SELEKA SC:    Yes.   Dr  Ngubane,  you were  pag ing 

th rough the  re ference bund le .   Le t  us  go  to  the  re ference  

bund le  very  qu ick ly,  page 356,  Eskom bund le  12 ,  page 356.   

Now,  Cha i rperson ,  to  make sense o f  th is ,  you cou ld  qu ick l y  

look  a t  page 353  and I  w i l l  sk ip  o ther  pages.   Page 353,  
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tha t  i s  the  b lack  pag ina t ion .  

 The Min i s te r  a r r i ves  –  yes i t  i s  re fe rence bund le ,  

Eskom bund le  12 .   They made a  re fe rence  bund le  

cont inuat ion .  

CHAIRPERSON:    Ja ,  then you must  jus t   go  back to  

say ing  Eskom bund le  what ,  what ,  what  because I  thought  

there  was one re ference bund le .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    So  I  was look ing  another  one.   I  th ink  

speak to  Eskom bund le  12  o f  Eskom bund le  14  or  10 

whatever.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    So  tha t  i t  i s  even fo r  the  t ransc r ip t .  

ADV SELEKA SC:    Yes,  Cha i r.   Yes,  Eskom bund le  12 ,  I  

am t ry ing  to  see how is  the  cont inuat ion  marked so  tha t… 

CHAIRPERSON:    I  have got  i t .  

ADV SELEKA SC:    Yes,  page …[ in tervenes]  

CHAIRPERSON:    What   page?  

ADV SELEKA SC:    353.  

CHAIRPERSON:    353.   Ja ,  I  have got  i t .  20 

ADV SELEKA SC:    You have got  i t ,  Dr  Ngubane? 

DR NGUBANE:    353,  yes .  

ADV SELEKA SC:    Oh.   Cha i r,  the  cont inuat ion  i s  Eskom 

bund le  13 ,  so  I  w i l l  d is t ingu ish  be tween the  two.   Thank 

you,  Cha i r.   Th is  i s  the  ar r i va l  o f  the  Min is te r  wh ich  
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in te r rup ts  the  f i rs t  meet ing  on  the  11  March.  

“ I  apo log ise  to  the  board  and to  everyone.   You see,  

th is  i s  what  happens when you  ta lk  too  much.   

Morn ing ,  Min is te r,  morn ing  everybody,  p lease .   

Cha i rman,  I  am s i t t ing  in  your  house. ”  

 No,  no ,  no . ”  

That  i s  Dr  Ngubane.    

Ja ,  I  w i l l  s i t  nex t  to  the  CE.   I  w i l l  s i t  here . ” ’  

Then there  is  no  fu r ther  reco rd ing .   The record ing  s tops.   

The Min i s te r  has  ar r i ved and goes in to  a  meet ing  w i th  the  10 

board .   The record ing  p icks  i t  up  a t  the  next  meet ing  a f te r  

the  Min is te r  has le f t  and i t  con t inues here ,  Cha i r.   

 And you tu rn  the  page,  the  page proceed ing  the  

zoom,  and Dr  Ba loy i  i s  go ing  to  ask  fo r  a  document  wh ich  

is  be ing  re fer red  to  by  Mr  Tsots i .   Le t  us  go  to  page 356.   

So Dr  Ngubane is  ta lk ing :  

“Yes,  I  must  make –  probab ly  make use o f  the  te rm ,  

fo rens ic  imp l ies  c r im ina l  ac t .  I  wou ld  say  

suspend ing  the  top  laye r  o f  the  organ isa t ion  wh i le  

you invest iga te  the  courses o f  the  present  p rob lems 20 

is  p robab ly  less  accusatory  than us  t ry ing  to  f ind  

fac ts  about  what  has happened. ”  

So essent ia l l y,  Dr  Ngubane,  the  a l legat ions o f  

m isdemeanours  you were  say ing  pu t  them as ide ,  le t  us  do  

a  fac t  f ind ing  be fore  we accuse these peop le .  
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 Then comes the  po in t  we are  debat ing  where  Ms  

Mabude is  ta lk ing :  

“Thanks,  Cha i r,  I  th ink  the  Min is te r  has ind ica ted  a  

who le  lo t  o f  i ssues tha t  needs to  be  looked a t  in  her  

speech.   I f  you  noted tha t  she was  say ing  i t  was –  i t  

i s  the  bas i s  fo r  the  te rms o f  re fe rence.   So i f  we can 

use tha t  speech as  a  way o f  pu t t ing  the  te rms o f  

re fe rence and f rom tha t  speech i t  was ind i ca ted  to  

me,  ind ica t ing  the  cr i t i ca l  sec t ions tha t  needs to  be  

looked a t  an  i n  look ing  a t  those  cr i t i ca l  sec t ions ,  10 

jus t  keep the  leader  in  each sect ion  f rom what  she  

was say ing  and i f  we can,  i f  the  company sec re ta ry  

can g ive  us  a  summary o f  the  f i rs t  par t ,  o f  the  f i rs t  

f i ve  m inutes  o f  her  speech wh ich  was more  

e labora te  on  wha t  she wants  to  say to  us . ”  

I t  goes on on o ther  th ings,  the  foca l  po in ts ,  foca l  a reas.   

You tu rn  the  page  …[ in tervenes]  

DR NGUBANE:    Sor ry,  jus t…? 

ADV SELEKA SC:    Okay?  

DR NGUBANE:    Which  paragraph are  you on now? 20 

ADV SELEKA SC:    I  am on page 357 a t  the  top  o f  the  

page.  

DR NGUBANE:    Okay.  

ADV SELEKA SC:    So  Ms Mabude has ind ica ted  the  

Min is te r  has ind ica ted  the  i ssues and the  fou r  a reas.   You 
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tu rn  the  page,  Dr  Ngubane,  to  page 358.   358 Mr  Tsots i  

responds to  Ms Mabude,  says:  

“Okay,  I  th ink ,  based on what  you are  say ing ,  

Chway i ta ,  there  are  fou r  a reas  ,  there  are  four  

a reas the  Min is te r  has spoken about . ”  

And he goes on to  say she spoke about  main tenance – so  

now he has es tab l i shed tha t  the  Min is te r  spoke about  fou r  

a reas.   I t  i s  cons is ten t  w i th  your  a f f idav i t .   That  i s  the  f i rs t  

po in t .    

 Here  is  the  nex t  po in t .   What  was Mr  Tsots i ’s  10 

pos i t ion?  You w i l l  f ind  i t  –  we are  go ing  to  go  fu r ther  he re .   

Turn  the  page.   Le t  us  go  to  page 369.   Th i s  i s  in  the  same 

meet ing  and th i s  exerc ise  is  jus t  so  tha t  the  cor rec t  fac ts  

go  in to  the  reco rd .   R igh t  a t  the  beg inn ing  o f  page 369:  

“Okay,  so  my unders tand ing  is  qu i te  c lea r. ”  

Th is  i s  Mr  Tsots i  ta lk ing .  

“ :F i r s t  o f  a l l ,  th is  exerc ise  is  to  be  te rmed an inqu i ry  

in  the  s ta tus  quo o f  Eskom,  r igh t?   Number  one.   

Number  two,  th i s  inqu i ry,  fo r  i t  to  be  e f fec t i ve  

requ i res  us  to  ask  spec i f i c  execut i ves  to  take  fo rced 20 

leave or  whatever  you ca l l  i t ,  to  be  removed f rom 

then f rom the  s i t ua t ion .   Th is  i s  no t  an  invest iga t ion 

in to  ind iv idua ls  o r  wrongdo ing  by  ind iv idua ls  so  tha t  

the  med ia  has to  ge t  r igh t . ”  

Mean ing  get  i t  r igh t .  
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“ I t  i s  the  s ta tus  quo o f  Eskom because there  a re  

de f in i te ly  s i tua t ions tha t  one has to  look  in to .   Wha t  

i s  ac tua l l y  happen ing  the  organ isa t ion  and we a re  

ask ing  tha t  th is  done by  non-Eskom ent i t ies ,  an  

independent  inqu i ry,  r igh t?   And then we are  then  

say ing  tha t  the  spec i f i c  execut ives  are  a l so  d i rec t l y  

–  who a re  d i rec t l y  invo lved here  wou ld  be  a  Group 

Cap i ta l  execut ive ,  Commerc ia l  Execut ive  and the  

Ch ie f  Execut ive .   Wel l ,  we sa id  the  FD’s  s i tua t ion  i s  

d i f fe ren t ,  i s  i t  no t?”  10 

Then somebody says:  

“No,  no t  necessar i l y. ”    

I t  i s  incor rec t l y  wr i t ten  Cha i rperson.  

CHAIRPERSON:    Cha i rperson,  bu t  you say tha t  i s  wrong?  

ADV SELEKA SC:    I t  i s  wrong,  Cha i r.  

CHAIRPERSON:    You say tha t  based on hav ing  l i s tened to  

the  aud io?  

ADV SELEKA SC:    Cor rec t ,  Cha i rperson.  

CHAIRPERSON:    I t  i s  no t  Mr  Tsots i  speak ing  there .  

ADV SELEKA SC:    He is  no t  answer ing  h imse l f .  20 

CHAIRPERSON:    Ja ,  okay.   So but  someth ing  needs to  be  

done to  make sure  …[ in tervenes]  

ADV SELEKA SC:    So  we a re  go ing  to  cor rec t  tha t .   Dr  

Ngubane,  can you see tha t?  

DR NGUBANE:    yes .  
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ADV SELEKA SC:    And th is  i s  a f te r  the  meet ing  w i th  the  

Min is te r.   Mr  Tsots i  says :  

“Wel l ,  we sa id  the  FD’s  s i tua t ion  is  d i f fe ren t . ”  

I  am go ing  to  take  you to  anothe r  re fe rence.   Then I  w i l l  

take  you to  what  the  Cha i rpe rson  has in  m ind where  Mr  

Tsots i  seems to  suggest  tha t  a l l  four  shou ld  be  removed 

but  you w i l l  see  what  he  says s t i l l .   So  you see th is  par t?  

DR NGUBANE:    Ja .  

ADV SELEKA SC:    And i f  you go on fu r the r,  I  w i l l  g ive  you  

the  page re ference,  page – le t  us  go  to  page 388.   388,  the  10 

Cha i rperson says :  

“Okay,  you meet  be fore  lunch,  we w i l l  meet  a f te r  

lunch. ”  

 “Cha i r,  what  happens to  the  board  meet ing?”  

And Mr  Ba loy i  speaks:  

“Sor ry,  Cha i r,  le t  r i sk  meet  f i rs t  then we w i l l  meet  

up  w i th  r i sk  once we get  the i r  input . ”  

Then you speak and then the  Cha i rperson says:    

“Oh,  I  th ink  the  quest ion  is  be ing  asked here . ”  

“Sor ry,  Cha i r,  I  jus t  wanted to  –  jus t  want  las t  20 

m inute…” ’  

And i t  i s  ind is t inc t .  

“…in  th is  p rocess . ” :  

So he answers  the  quest ion :  

“The CE,  the  head o f  Group Cap i ta l  and the  head o f  
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Commerc ia l  a re  the  th ree  ind i v idua ls  we are  go ing  

to  ask  to  s tep  as ide . ”  

Then Mr  Ba loy i :  

“Because I  thought  maybe then the  CEO and the  

CFO are  exc luded. ”  

And the  Cha i rpe rson ’s  responds:  

“No,  the  CEO is  no t  exc luded,  the  CFO is  exc luded .   

That  i s  what  we  have dec ided.   Okay,  can I  jus t  

make i t…”  

Then there  is  an  in te rvent ion .  10 

 Now tha t  i s  as  fa r  as  Mr  Tsots i ’s  pos i t ion  was.   Even  

a f te r  the  meet ing  w i th  the  Min is te r.   But  when he  

in t roduces N ick ,  Mr  N ick  L inne l l ,  wh ich  is  now on page  

397,  and perhaps  tha t  i s  where  the  Cha i rperson ta lks  about  

–  I  had anothe r  re fe rence he re  where  -  page 397.   You are  

there?  So page 397,  aga ins t   l i ne  10  –  you a re  there ,  Dr  

Ngubane?  

DR NGUBANE:    H ’m.  

ADV SELEKA SC:    You say:  

“So,  N ick ,  the  pu rpose o f  what  we  have here ,  N ick ,  20 

is  bas i ca l l y  the  board  members .   We had the  

subcommi t tee  meet ings ea r l ie r  bu t  the  res t  o f  the  

board  is  here  and  bas i ca l l y  I  exp la ined to  the  board  

tha t  you had been asked to  suppor t  Eskom in  th is  

who le  exe rc i se  o f  th is  invest iga t ion ,  th is  inqu i ry,  so  
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tha t  cer ta in l y  the  governance issues and tak ing  

care  tha t  th is  th ing  is  done proper ly  and i t  i s  done  

in  a  manner  tha t  cannot  be  cha l lenged and canno t  

re f lec t  bad ly  on  th is  i ssue.   Now the  board  has  

made some s ign i f i can t  dec is ions and the  dec is ions  

the  board  has made in  respect  o f  the  invest iga t ion  

a t  tha t :  

1 .  The invest iga t ion  w i l l  p roceed  as  soon as  

poss ib le .   

2 .  Those execut ives  who are  d i rec t l y  invo l ved  10 

. . . [ ind is t inc t ]  w i l l  be  suspended and these a re  

four  a reas. ”  

Now tha t  i s  c lear  f rom what  we read tha t  i s  a f te r  the  

Min is te r  had been there .  

 Th is  i s  f i rs t  and fo remost  the  Ch ie f  Execut ive  and  

then i t  i s  the  Execut ive  fo r  Group Cap i ta l ,  the  Execut ive  fo r  

Commerc ia l ,  and the  Execut ive  fo r  F inance and the  reason 

fo r  tha t  i s  because i t  i s  impor tan t  tha t  the  ab i l i t y  to  car ry  

ou t  the  invest iga t ion  is  no t  compromised in  any k ind  o f  

way,  and somebody asked,  Ms K le in  has sa id  th i s  i s  the  20 

Company Secre ta ry,  Mr  Phukub je :  

“Sor ry  Cha i r  i s  the  Execut ive  fo r  F inance inc luded  

as  we l l . ”  

And the  Cha i rpe rson responds,  he  says:  

“Oh yes four  and tha t  the  work  tha t  needs to  be  
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done in  respect  o f  the  invest iga t ion  must  no t  be  

compromised by  the  presence o f  these pa r t i cu la r  

execut ives .   One  o f  the  two tha t  f rom the  work  you 

have done the  commi t tee  wou ld  l i ke  to  know and  

needs to  be  updated in  te rms o f  the  po tent ia l  

charges tha t  a re  on  the  tab le  in  respect  o f  the  

Execut ives . ”  

And Cha i r  i f  I  pause there  you w i l l  reca l l  the  document  

d ra f ted  by  Mr  N ick  L inne l l  had on ly  th ree  names,  do  you  

remember  Dr  Ngubane?  10 

DR NGUBANE:    Yes.  

ADV SELEKA SC:    And here  i t  car r ies  on  and probab ly  

exc ludes the  FD,  because you were  no t  b r ie fed  on  the  FD 

as fa r  as  I  know but  cer ta in ly  on  the  o the r  th ree  

Execut ives ,  maybe you want  to  take  the  Commi t tee  th rough  

tha t  and a lso  the  processes tha t  need to  come in to  p lay  fo r  

th is  to  be  e f fec ted ,  wh ich  inc luded  manag ing  the  med ia  and 

pub l i c  pe rcept ions and a l l  those th ings,  N ick  –  shou ld  we 

jus t  ta lk  about  those issues then,  how you see the  process 

go ing  fo rward .   Then Mr  N ick  L inne l l  responds,  20 

 “Cer ta in ly,  Cha i r ” ,  

 Then Dr  Ngubane  comes in ,  you say,  

 “Sor ry  Cha i rperson,  I  th ink  N ick  shou ld  i n t roduce 

h imse l f  fu l l y  to  us” ,  

 And then he does  the  in t roduct ion .  
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CHAIRPERSON:    Wel l  you want  to  pu t  the  propos i t ion  or  

quest ion  to  Dr  Ngubane ar i s ing  ou t  o f  these excerp ts  o r  

have you a l ready  put  i t ,  I ’ ve  jus t  m issed i t?   Do you want  

to  te l l  h im what  you –  you ’ re  pu t t ing  a  p ropos i t ion  to  h im or  

you are  pu t t ing  a  quest ion  to  h im? 

ADV SELEKA SC:    Yes,  Dr  Ngubane f rom the  t ransc r ip ts ,  

f rom the  t ranscr ip ts  we can see tha t  –  we l l  we fa i l  to  see,  

there ’s  no  ev idence o f  Mr  Tsots i  mot iva t ing  fo r  the  

suspens ion  o f  the  FD,  i f  any th ing…[ in tervenes] .  

CHAIRPERSON:    Wel l  maybe,  le t ’s  pu t  i t  th is  way.   From 10 

the  pa r ts  o f  the  t ranscr ip t  tha t  he  has read,  do  you  accept  

tha t  those par ts  do  no t  re f lec t  Mr  Tsots i  as  push ing  fo r  the  

suspens ion  o f  the  FD,  those par ts?  

DR NGUBANE:    Except  in  th is  b i t ,  i f  we cou ld  p lay  the  

f i rs t  par t  o f  the  aud io ,  o f  the  11 t h  you w i l l  f ind  tha t  he  sa id  

tha t  bu t  tha t  has been erased.  

CHAIRPERSON:    Oh,  okay so ,  the  erased par t ,  was what ’s  

there?  

DR NGUBANE:    Yes when  he ta lked about  the  

m isdemeanours  o f  the  Execut ives .  20 

CHAIRPERSON:    Yes,  okay.  

ADV SELEKA SC:    Sor ry  Cha i r,  can I  g ive  you the  page  

re ference,  Dr  Ngubane.   I f  you  go back to  where  the  

Min is te r  comes in to  the  meet ing ,  go  back to  page 353,  

maybe you a re  re fer r ing  to  tha t  par t  because tha t ’s  –  tha t  
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was the  th i rd  po in t  wh ich  I  thought ,  maybe,  i s  in  the  

Cha i rperson ’s  m ind.   So,  the  Min is te r  comes,  the  record ing  

s tops,  i t  says ,  

“No fu r the r  reco rd ing  on  aud io  f i le  9 .1  cont inued on 

aud io  f i le  911 proceed ings resume” ,  

 Then the  Cha i rpe rson  s tar ts  ta lk ing  

fo r…[ in tervenes] .  

DR NGUBANE:    Sor ry  what  page is  th is?  

ADV SELEKA SC:    Page 353.  

DR NGUBANE:    A l r igh t .  10 

ADV SELEKA SC:    A t  the  bo t tom o f  the  page,  the  

Cha i rperson ’s  ta l k ing ,  

“4 .  I f  anybody wants  to  in te r fe re  w i th  tha t ,  they  w i l l  

s top  them f rom do ing  so .  So,  there  are  some 

ser ious m isdemeanours  tha t  a re  go ing  on  in  the 

bus iness,  tha t ’s  ser ious” .  

DR NGUBANE:    Yes,  bu t  tha t  i s  where  the  aud io  s ta r ts .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Yes,  I  th ink  wha t  Mr  Se leka is  say ing ,  i s  

tha t  you see before ,  where  i t  says ,  Cha i rperson,  a t  the 20 

bot tom o f  tha t  page before  tha t ,  i t  says ,  

 “No fu r ther  record ing  o f  aud io  f i le  9 .1 ” ,  

 So I  th ink  what  he ’s  say ing  to  you is  tha t ,  maybe 

th is  i s  the  par t  where  you say  Mr  Tsots i  ta lked about  

m isdemeanours  in  re la t ion  to  the  FD because when the  
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record ing  resumes,  here ,  under  Cha i rperson,  he  re fers  to  

ser ious m isdemeanours  wh ich  m ight  suggest  tha t  he  was 

ta lk ing  about  some misdemeanours  and the  record ing  

resumed wh i le  he  was cont inu ing  ta lk ing  about  

m isdemeanours  and tha t ’s  why there ’s  a  re ference  to  h im 

say ing  some misdemeanours .   The po in t  i s ,  he  jus t  wants  

to  say,  cou ld  i t  be ,  th is  i s  the  par t  you a re  ta lk ing  about  

where  there  is  no  record ing  bu t  when the  record ing  

resumes,  Mr  Tsots i  i s  re fe r r i ng  to  ser ious m isdemeanours?  

DR NGUBANE:    That ’s  cor rec t ,  Cha i rperson.  10 

CHAIRPERSON:    Okay,  a l r igh t .  

ADV SELEKA SC:    Thank you Cha i r.   So,  a re  you then  

say ing  to  the  Cha i rperson tha t  Mr  Tsots i ,  o f f  record ,  he  

wou ld  taken one  pos i t ion  and on  record  took a  d i f fe ren t  

pos i t ion?  

DR NGUBANE:    I ’m  a lmost  conv inced,  Cha i rperson.  

ADV SELEKA SC:    And nobody to ld  h im,  bu t  why are  you 

chang ing  our  pos i t ion?  

DR NGUBANE:    Wel l  i t  comes  out  la te r  on  when he ’s  

be ing  charged.  20 

CHAIRPERSON:    Wel l ,  the  re ference to ,  no  fu r ther  

record ing  cou ld  mean tha t  a t  the  t ime o f  the  proceed ings  

the  record  was s topped fo r  a  ce r ta in  per iod  o f  t ime and  

then i t  resumed but  i t  cou ld  a l so  mean tha t  the  peop le  who  

were  prepar ing  the  t ranscr ip t ,  when they were  l i s ten ing  to  
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the  reco rd ing ,  came to  a  po in t  where  there  was no 

record ing  and then la te r  on  the  record ing  resumes  but  you  

are  say ing ,  you know tha t ,  a t  a  cer ta in  s tage there  was – 

th is  record  wh ich  is  sa id  no t  to  be  there ,  was there?  

DR NGUBANE:    Yes.  

CHAIRPERSON:    You l i s tened to  i t ,  you  know but  i t ’s  no  

longer  there?  

DR NGUBANE:    Bu t  m inutes  o f  11 t h  a lso  s ta te  what  was  

sa id  about  the  FD.  

CHAIRPERSON:    Yes,  so  the  m inutes  o f  the  meet ing  o f  10 

the  11 t h  a lso  suppor t  what  you are  say ing ,  namely,  Mr  

Tsots i  d id  push fo r  the  suspens ion  o f  the  FD.  

DR NGUBANE:    Yes,  a t  tha t  s tage .  

CHAIRPERSON:    A t  tha t  s tage yes,  a t  another  s tage he 

might  no t  bu t  the re  was a  s tage where  he  was push ing  fo r  

i t .  

DR NGUBANE:    Yes.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV SELEKA SC:    Thank you  Cha i r.   Yes,  and I  was  

ask ing  the  quest i on ,  Cha i r,  cou ld  he  have sa id  someth ing ,  20 

one th ing  o f f  the  record  and another  th ing  on  record? 

DR NGUBANE:    Wel l ,  he  d id .  

ADV SELEKA SC:    And then I  ask  you Dr  Ngubane,  why  

d idn ’ t  somebody te l l  h im,  bu t  why  are  you chang ing  your  

vers ion?  
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DR NGUBANE:    Yes,  bu t  the  m inu tes  show tha t  someth ing  

was sa id  about  the  FD,  in  the  m inu tes .  

ADV SELEKA SC:    Yes.  

DR NGUBANE:    Yes.  

ADV SELEKA SC:    That  come more  than a  year  la te r,  

these record ings are  dur ing  the  t ime o f  the  meet ing .  

DR NGUBANE:    I  agree.  

ADV SELEKA SC:    And he says,  the  pos i t ion  o f  the  FD i s  

d i f fe ren t .  

DR NGUBANE:    Wel l ,  i t  was to ta l  economics ,  you know,  10 

he  was us ing  a  spac ious a rgument  tha t  the  woes o f  Eskom 

were  no t  the  resu l t  o f  ine f f i c iency  i t  was the  resu l t  o f  the 

ta r i f f  no t  be ing  g i ven.  

ADV SELEKA SC:    Yes,  you are  cor rec t .  

DR NGUBANE:    Bu t  he  doesn ’ t  say,  why d id  you spend a  

b i l l i on  rand every  month  buy ing  d iese l  to  burn  i t  on  open  

cyc l i c  d is t r ibu tor,  tha t  was the  quest ion  tha t  shou ld  be  

asked.   Why d id  f inance and t reasury  cont inua l l y  pay 

money wh ich  was  out  o f  budget?   When we came,  we were  

be ing  asked to  appea l  to  the  Depar tment  and to  t reasury  20 

fo r  a  ba i lou t ,  wh ich  we d idn ’ t  do .   Those are  quest ions –  

he ’s  ta lk ing  here  in  genera l  te rms but  the  rea l  fac t  tha t  the  

aud i t ,  in  March 2015,  the  aud i t  o f  the  prev ious year  pu t  the  

emphas is  o f  mat te r  in  the  f ind ings o f  the  aud i to rs  wh ich  

meant  tha t  Eskom was not  a  go ing  concern .  Those  are  the  
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i ssues tha t  the  Min is te r  was concerned about ,  about  

f inance not  the  theore t ica l  th ings about ,  you know,  the  

t reasury  and  the  f inance depar tment  i s  on ly  a  rec ip ien t  o f  

money.  The ques t ion  was,  how do  you spend th is  money,  

how prudent  i s  the  expend i tu re  o f  money?  When we went  

to  the  RCA,  tha t  i s  the  Regu la ted  C lea r ing  Account ,  

want ing  to  c law back the  money tha t  was spent  on  d iese l ,  

NERSA sa id  you d id  no t  spend your  money prudent ly.   That  

was the  dec i s ion  o f  NERSA.   So,  th is  i ssue o f  no t  want ing  

the  FD to  be  par t  o f  the  invest iga t ion  is  eyewash as  fa r  as 10 

I ’m  concerned.  

CHAIRPERSON:   Wel l ,  I  was go ing  to  ask  the  ques t ion ,  as  

to  what  d i f fe rence i t  makes whether  he  wanted the  FD to 

be  suspended or  no t .  Now tha t  we  seem to  accept  tha t  the 

no t ion  tha t  the  FD shou ld  a lso  be  suspended seems to  

have a  reason when the  Min i s te r  sa id  there  were  four  a reas 

to  be  invest iga ted  and they inc luded f inance.   So,  I ’m  not  

sure  whether  i t  makes any d i f fe rence whethe r  he  wanted i t  

o r  he  wanted the  FD to  be  suspended or  no t ,  bu t  you might  

be  ab le  to  en l igh ten  me,  Mr  Se leka.   From your  po in t  o f  20 

v iew,  Dr  Ngubane,  i s  there  a  po in t  to  be  made tha t  you 

want  to  make about  i t  o r  no t  rea l l y?   

DR NGUBANE:    There  was ser ious cha l lenge  in  the  

f inance depar tment .   A t  one s tage the  Min is te r  to ld  us 

when she sa t  down to  have he r  Chr i s tmas d inner,  Mr  



13 OCTOBER 2020 – DAY 282 
 

Page 160 of 289 
 

Matona and Mr  Tsots i  phoned her  to  say there ’ l l  be  no  

money to  pay sa la r ies  a t  Eskom,  in  fac t ,  the  repor t  o f  the 

CEO s ta ted  tha t  Eskom was in  the  red ,  to  about  3  b i l l i on 

rand but  i f  the  loans came wor th  4  b i l l i on  rand,  then a t  

leas t  they w i l l  have space to  funct ion .  So,  Eskom was in  

ser ious,  ser ious t roub le  and  i t ’s  there  i n  the  

documenta t ion .  So,  th is  i s  what ,  I  th ink ,  mot iva ted  the  

Min is te r  to  say,  inc lude f inance as  we l l .  

CHAIRPERSON:    Now,  I  unders tand tha t  i f  one seeks to  

answer  the  quest ion ,  why was the  FD added.   I  unders tand  10 

tha t  there  were  prob lems in  the  f inance depar tment  tha t ’s  

why –  a t  leas t  acco rd ing  to  the  Min is te r  tha t ’s  why the  

Min is te r  wanted the  f inance po r t fo l io  to  be  invest iga ted  as  

we l l  bu t  my quest ion  was,  whethe r,  f rom your  po in t  o f  v iew,  

there  i s  any s ign i f i cance in  de termin ing  whethe r  Mr  Tsots i  

was fo r  o r  aga ins t  the  suspens ion  o f  the  FD? 

DR NGUBANE:    Wel l ,  I  th ink  he  was …[ in te rvenes] .  

CHAIRPERSON:   Whether  there ’s  any s ign i f i cance to  

e i ther  to  whethe r  he  was fo r  o r  aga ins t ,  whether  i t  makes 

any d i f fe rence?  20 

DR NGUBANE:    I  th ink  he  was defend ing  h is  

admin is t ra t ion  because he d idn ’ t  want  to  admi t ,  l i ke  an  

os t r i ch  head in  the  sand tha t  there  was fa i lu re  under  h i s  

leadersh ip ,  tha t  i s  how I  took i t .  

CHAIRPERSON:    Ja ,  okay,  a l r igh t  Mr  Se leka?  
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ADV SELEKA SC:    Thank you Cha i r.   Dr  Ngubane to  my 

quest ion ,  whethe r  somebody cha l lenged h im,  bu t  why do 

you change your  vers ion ,  you sa id  tha t  came la te r  a t  the 

charges you leve l led  aga ins t  h im? 

DR NGUBANE:    Ja ,  we l l…[ in te rvenes] .  

CHAIRPERSON:   I  thought  you sa id  la te r  in  the  m inutes  o f  

the  meet ing  o f  the  11 t h?   

ADV SELEKA SC:    No,  he  sa id  tha t  the  charges tha t  

comes la te r,  the  charges aga ins t  h im.  

CHAIRPERSON:    Oh,  Dr  Ngubane? 10 

DR NGUBANE:    [ Inaud ib le  15 .24 ] .  

CHAIRPERSON:    Do you want  to  pu t  the  quest ion  aga in ,  

maybe o r  –  ja  le t ’s  pu t  the  quest ion  aga in .  

DR NGUBANE:    We want  to  w i thd raw tha t  Cha i r… 

[ laugher ]  bu t  i t  was a  ser ious cons idera t ion ,  ja .  

CHAIRPERSON:    Okay,  looks l i ke  the  two o f  you are  

hav ing  some [ ind is t inc t  laugh ing ]  so  what  i s  the  ou tcome o f  

these negot ia t ions  be tween the  two o f  you?  

ADV SELEKA SC:    Dr  Ngubane,  yes ,  the  Cha i rpe rson  

wants  to  be  drawn –  tha t  we pu l l  h im in to  our  c i rc le  by  20 

in fo rming h im,  what  a re  we say ing .  I  had asked the  

quest ion ,   Cha i rperson,  i f  he  sa id  someth ing  o f f  the record  

and  went  on  the  reco rd ,  sa id  someth ing  d i f fe ren t ,  why 

d idn ’ t  somebody cha l lenge h im and say,  bu t  Cha i r,  you are  

chang ing  the  vers ion .   Dr  Ngubane ’s  response was,  okay  
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bu t  tha t  came la te r  when we brought  the  charges aga ins t  

h im,  bu t  Dr  Ngubane now says,  no ,  he ’s  w i thd rawing tha t  

s ta tement .  

CHAIRPERSON:    Okay,  I  jus t  wan ted a l l  o f  us  to  be  on  the  

same page.  

DR NGUBANE:    Wel l ,  le t  me put  i t  th is  way,  there  was a  

fee l ing  tha t  the  Cha i rpe rson o f  Eskom was pro tec t ing  

cer ta in  peop le .  

CHAIRPERSON:    Execut ives?  

DR NGUBANE:    In  fac t ,  i f  I  can  read what  Mr  Ba loy i  wro te ,  10 

i t  doesn ’ t  say  th is  exact ly,  bu t  i t  has  tha t  under tone.  

CHAIRPERSON:    Te l l  us  f i rs t ,  who –  f rom which  Bund le  on  

what  page are  you read ing .  

DR NGUBANE:    No,  no ,  I ’m  jus t  read ing  my own th ings.  

ADV SELEKA SC:    D id  you say i t ’s  Mr  Ba loy i?  

CHAIRPERSON:    I s  i t  an  emai l  o r  a  le t te r?  

DR NGUBANE:    The emai ls  tha t  we a re  go ing  between 

Ba loy i  and the  Board  members .  

CHAIRPERSON:    Oh okay.  

DR NGUBANE:    I ’m  jus t  go ing  to  b r i ng  th is  20 

under tone…[ in tervenes] .  

CHAIRPERSON:    Wel l ,  i t  w i l l  have to  be  admi t ted  then so  

tha t  eve rybody has…[ in tervenes] .  

DR NGUBANE:    To  the  quest ions,  Cha i r,  why we  d id  no t  

cha l lenge h im.  
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CHAIRPERSON:    Okay.  

DR NGUBANE:    Mr  Ba loy i  says,…[ in tervenes] .  

ADV SELEKA SC:    Jus t  s top ,  sor ry  Dr  Ngubane p lease  

ident i f y  the  emai l  fo r  us ,  the  da te ,  who is  wr i t ing  to  who  

and so  on .  

CHAIRPERSON:    And the  sub jec t  mat te r.  

ADV SELEKA SC:    Yes.  

DR NGUBANE:    I t  i s  24  March 2015 f rom Norman Ba loy i  to  

Mark  Pamensky and Venet te  and a l l  o f  us  …[ in te rvenes] .  

CHAIRPERSON:    And the  sub jec t  mat te r?  10 

DR NGUBANE:    On the  issue o f  the  charges aga ins t  Mr  

Tsots i .  

CHAIRPERSON:    Oh,  okay,  a l r igh t  okay.  

DR NGUBANE:    Wel l…[ in te rvenes ] .  

CHAIRPERSON:    I f  i t  i s  no t  a  long emai l  maybe you cou ld  

read the  who le  o f  i t .  

DR NGUBANE:    I t ’s  a  b i t  long s i r.  

CHAIRPERSON:    Oh,  i t ’s  long.  

DR NGUBANE:    Bu t  I  jus t  want  to  say the  c los ing  remarks  

by  Ba loy i .  20 

CHAIRPERSON:    Okay.  

DR NGUBANE:    You know,   

“ I  see,  we l l  done  fo r  tak ing  h im out ,  my add i t ions  

wou ld  have been 1 .  The a l legat ions o f  medd l ing  

w i th  opera t iona l  i ssues such as  dea l ing  w i th  o r  
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wr i t ing  to  serv i ce  prov iders .   2 .  Incons is tenc ies  o r  

m isrepresenta t ions o f  in fo rmat ion  tha t  he  presented 

to  the  Board  in  re la t ion  to  the  suspens ion  o f  

Execut ives  and poss ib le  conf l i c t  o f  in te res t .   When 

ac t ing  capac i t ies  were  hand led ,  e .g .  Genera t ion  is  

one o f  a reas on  inqu i ry,  he  sa id  no th ing  regard ing  

Genera t ion .   The  Execut ive  who i s  no t  suspended 

and he ra ised tha t  the  Genera t ion  Execut ive  be  the  

ac t ing  CE.  He a lso  wanted the  person who was 

a l leged ly  suspended fo r  co-s ign ing  a  cont rac t  w i th  10 

the  Cha i rman,  a  cont rac t  o f  the  serv i ce  p rov ide r  to  

be  re ins ta ted  to  t ake  the  ac t ing  ro le  o f  commiss ion .  

For  h im to  re lease the  repor t  tha t  was a l leged ly  

done about /aga ins t  the  suspended Execut ives ” .  

 These a re  the  issues tha t  Mr  Ba loy i  ra ises .  

CHAIRPERSON:    Yes.  

DR NGUBANE:    To  s t rengthen the  charges aga ins t  the  

Cha i rman.  

CHAIRPERSON:    Yes.  

DR NGUBANE:    I ’m  say ing ,  to  answer  you,  why  we  d id  no t  20 

cha l lenge h im,  there  was an under tone o f  lack  o f  t rus t  

towards the  Cha i rman per  se .  

CHAIRPERSON:    Okay,  a l r igh t  we l l  1 .   You ’ l l  have to  make 

tha t  emai l  ava i lab le  –  oh  do we have i t ,  oh  okay  a l r igh t  

okay.   Mr  Se leka says we have got  i t .  



13 OCTOBER 2020 – DAY 282 
 

Page 165 of 289 
 

ADV SELEKA SC:    Thank you Cha i r.  

CHAIRPERSON:    What  Bund le  i s  i t  in?  

ADV SELEKA SC:    Eskom Bund le  10 ,  Cha i rperson.  

CHAIRPERSON:    Okay,  and what ’s  the  page?  

ADV SELEKA SC:    The page number  –  the re ’s  a  s t r ing  o f  

emai ls ,  D r  Ngubane shou ld  re fe r  you to ,  Cha i r.   The emai l  

o f  the  24 t h  i s  on  page –  f rom Mr  Ba loy i ,  i s  on  page 333 but  

the  s t r ing  o f  emai ls ,  Cha i rpe rson,  s ta r ts…[ in tervenes ] .  

CHAIRPERSON:    Le t ’s  jus t  ge t  to  tha t  page f i rs t .  

ADV SELEKA SC:    Yes,  sor ry  Cha i r.  10 

DR NGUBANE:    Sor ry  Cha i rpe rson I  d idn ’ t  mean to  

dev ia te  you,  I  was jus t  exp la in ing  why,  somet imes you  

don ’ t  cha l lenge peop le  d i rec t l y  bu t  there ’s  an  under tone 

ins ide .  

CHAIRPERSON:    Yes,  tha t ’s  f ine ,  i t ’s  jus t  tha t  I  had 

thought  we don ’ t  have –  we d idn ’ t  have the  emai l  address 

and the  emai l  and then I  wou ld  have wanted us  to  make 

sure  we have got  i t  bu t  now tha t  we have got  i t  I  wanted to  

have a  look bu t  Mr  Se leka cont inue .  

ADV SELEKA SC:    So ,  Cha i rpe rson,  page 333 the  emai l  20 

Dr  Ngubane is  read ing  f rom,  I  be l ieve ,  i s  the  one – the 

second las t  ema i l  f rom the  bot tom o f  the  page,  Norman 

Ba loy i ,  24  March 2015,  the  t ime s tamp is  12 :11pm.  

CHAIRPERSON:    I t  can ’ t  be  tha t  one because the  one he 

was read ing  f rom – because he  sa id  the  one,  he  was  
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read ing  f rom was  ra ther  long,  th is  one is  no t  long.  

ADV SELEKA SC:    Le t  me see.  

CHAIRPERSON:    He ’s  g iv ing  you a  copy so  i f  you  can 

make cop ies .  

ADV SELEKA SC:    Which  one is  i t  Dr  Ngubane,  i s  i t  24  or  

23?  

DR NGUBANE:    24  I  th ink ,  i t ’s  there  a t  the  beg inn ing  –  

what  I  was read ing  was r igh t  a t  the  end i t ’s  par t  o f  tha t  

who le  emai l .  

CHAIRPERSON:    Maybe you can go to  –  you can approach 10 

Dr  Ngubane,  he  can ind ica te  exact ly  wh ich  one he was 

read ing  so  tha t  we are  sure .  

ADV SELEKA SC:    Thank you Cha i r.   No,  jus t  show her  Dr  

Ngubane wh ich  one were  you read ing  f rom.  

CHAIRPERSON:    Jus t  show wh ich  one you were  read ing  

and maybe,  f rom where .  

DR NGUBANE:    Th i s  one,  yes  sor ry  i t ’s  f rom Norman 

Ba loy i  to  Mark  and o ther  Board  members ,  sub jec t  re :  

backup o f  no t ice  o f  meet ing ,  remova l  o f  D i rec to r.  

CHAIRPERSON:    Yes.  20 

DR NGUBANE:    The date  was 23 March.  

CHAIRPERSON:    Oh 23 March.  

ADV SELEKA SC:    Then i t ’s  page 338.  

CHAIRPERSON:    338?  

ADV SELEKA SC:    Yes.  



13 OCTOBER 2020 – DAY 282 
 

Page 167 of 289 
 

CHAIRPERSON:    Okay.  

ADV SELEKA SC:    That ’s  where  you read the  words,  

 “ I  see,  we l l  done fo r  tak ing  h im out ” ,  

 I  th ink  somebody had sa id ,  

“P lease note  the  Cha i rman is  on  the  mai ls ,  so  

p lease commi t  in  Commi t tee” ,  

 So,  there ’s  a  communica t ing  Commi t tee .  

DR NGUBANE:    No,  no  i t  was jus t  –  he  was send ing  i t  to  

a l l  Board  members .  

ADV SELEKA SC:    Oh,  so  he  wanted to  have the  10 

Cha i rman exc luded f rom tha t  communica t ion .  

CHAIRPERSON:    Okay,  a l r igh t  bu t  the  po in t  you were  

s imp ly  mak ing  was tha t  you may not  –  o ther  Board  

members  may no t  have cont rac ted  –  cha l lenged h im when  

on record  he  spoke as  i f  he  was opposed to  the  suspens ion  

o f  the  FD in  c i rcumstances where ,  dur ing ,  the  o f f  record  

par t  o f  the  meet ing  he  had spoken in  favour  o f  the  

suspens ion  o f  the  FD,  you  might  no t  have –  the  Board  

members  m ight  no t  have cha l lenged h im because there  

was,  a l ready,  th is  under tone o f  lack  o f  t rus t  and you say,  i t  20 

can be seen f rom,  among o thers ,  th is  par t  o f  Mr  Ba loy i ’s  

emai l ,  tha t  lack  o f  t rus t?  

DR NGUBANE:    That ’s  cor rec t  Cha i rperson.  

CHAIRPERSON:    Yes,  okay.  

ADV SELEKA SC:    Yes,  and Dr  Ngubane I ’ ve  j us t  gone 
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th rough the  ema i l ,  under  paragraph two the re ’s  spec i f i c  

re fe rences to  examples  o f  what  is  sa id  or  a l leged  to  have 

been what  Mr  Tso ts i  sa id ,  Genera t i on  is  one o f  the  a reas o f  

inqu i r i es ,  he  sa id  no th ing  regard ing  Genera t ions Execut ive  

who is  no t  suspended,  he  ra ised a  Genera t ions Execut ive  

be  the  ac t ing  CE,  he  a lso  wanted the  person who was  

a l leged ly  suspended fo r  co -s ign ing  a  cont rac t  w i th  the 

Cha i rman.   Cont rac t  o f  the  serv i ce  prov ided  to  be  

re ins ta ted  to  take  the  ac t ing  ro le  o f  Commerc ia l .   Fo r  h im 

to  re lease the  repor t  tha t  was a l leged ly  done about  o r  10 

aga ins t  the  suspended Execut ives .   I  was look ing  to  see 

whethe r  the  issue o f  the  FD is  ment ioned here .   That  he  

sa id  one th ing  about  the  FD o f f  record  and another  t h ing  on  

record .  

DR NGUBANE:    Bu t ,  Cha i rperson,  as  I  sa id ,  th is  

summar ises the  under tone o f  m is t rus t  and  in  such 

s i tua t ions a t  t ime,  you le t  the  peop le  jus t  go  on  and you 

say no th ing .  

CHAIRPERSON:    Okay.  

ADV SELEKA SC:    Le t ’s  go  in to  these emai ls  now tha t  20 

we ’ re  a t  them because Mr  Ba loy i  re fe r red  us  to  some o f  

them dur ing  h is  tes t imony.   They come f rom tha t  

page…[ in te rvenes] .  

CHAIRPERSON:    Mr  Se leka.  

ADV SELEKA SC:    Yes Cha i r.  
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CHAIRPERSON:    Keep an eye on  how much t ime you want  

to  spend…[ in tervenes] .  

ADV SELEKA SC:    I  w i l l  go  in to  the  charges.  

CHAIRPERSON:    Ja  okay,  a l r igh t ,  because I ’m sure  Dr  

Ngubane wou ld  l i ke  to  a t  leas t  f in ish  on  the  suspens ions  

today.  

ADV SELEKA SC:    Yes Cha i r.  

DR NGUBANE:    Cer ta in ly,  and I  wou ld  l i ke  to  ask  fo r  a  

b reak.  

CHAIRPERSON:    Yes,  okay we l l ,  I  have been th ink ing  o f  a  10 

break fo r  qu i te  some t ime,  so  l e t ’s  take  the  break,  ten  

m inutes  we ’ l l  be  back a t  ten  to .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay let  us cont inue.  

ADV SELEKA SC:   Thank you Chair.   Chair  we were talk ing 

just  dur ing the adjournment about  correct ing a statement – a 

factual  posi t ion about whether i t  was Regiments or Tr i l l ian 

that  was doing work for Eskom before 2015.  I  th ink Dr 

Ngubane you had said Tr i l l ian was already there in  2015 I  20 

cannot recal l  I  d id  not  capture i t  but  you could … 

DR NGUBANE:   Ja wel l  I  said Tr i l l ian but  I  agree Tr i l l ian 

came later.   I t  was Regiments.  

CHAIRPERSON:   Oh i t  was Regiments.   Okay al r ight .  

ADV SELEKA SC:   Thank you.   Thank you Chai r.    
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CHAIRPERSON:   Wel l  before you proceed let  us talk about  

the way forward.   You said soon you wi l l  be moving on to the 

charges against  Mr Tsotsi?  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   Right  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   What other topic – is there another topic 

af ter that  or is that  the last  topic? 

ADV SELEKA SC:   The – let  me see what  I  have.   Then I  

need to put  to Dr Ngubane the versions of  other wi tnesses.  10 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   And that  I  wi l l  s imply put  to him.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   What they saying.  

CHAIRPERSON:   So – so what is  your est imate of  when we 

might  be able to f in ish – f ive o’clock or hal f  past  f ive?  I  just  

want to make sure al l… 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   A l l  of  us have an idea of  … 

ADV SELEKA SC:   Yes.  20 

CHAIRPERSON:   How the road ahead looks l ike.  

ADV SELEKA SC:   Chair  g iven the – off  the mark 

est imat ions of  the past  I  wi l l  put  i t  a t  f ive.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Yes.  
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CHAIRPERSON:   But  you suspect  you might  be ear ly – you 

might  f in ish ear l ier? 

ADV SELEKA SC:   Correct  I  th ink I  might  be f in ished.  

CHAIRPERSON:   Yes but  you do not  want to raise 

expectat ions.  

ADV SELEKA SC:   That  is r ight  Chair.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   Thanks a lot  Chair.  

CHAIRPERSON:   Let  us work on that  basis.  

ADV SELEKA SC:   Yes.  10 

CHAIRPERSON:   What is important  is that  I  th ink we f in ish 

wi th Dr Ngubane in relat ion to suspensions.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   What is  important  is that  you are able to  

do just ice to the var ious issues and to put  to him.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   Some things that  some of  the wi tnesses 

may have said about  him.  

ADV SELEKA SC:   Yes 

CHAIRPERSON:   Ja.   Okay.  20 

ADV SELEKA SC:   Yes.   Dr Ngubane we were at  those 

emai ls of  Ms Baloyi  because that  leads us r ight  into the 

charges of  Mr Tsotsi .   

DR NGUBANE:   Okay.  

ADV SELEKA SC:   Do you see – and I  see you have the t rai l  
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of  those emai ls  and I  would l ike you to turn to  – now Chai r  

th is is Eskom Bundle 10.   We wi l l  have to provide Dr 

Ngubane with Eskom Bundle 10.    

DR NGUBANE:    Sorry page. 

ADV SELEKA SC:   Ja we were on page 338.   I  want  us to go 

to 337.   I t  is in reverse order of  the emai ls.   Thank you.   

Because you wi l l  see – are you on page 337 Dr Ngubane?  I t  

fo l lows af ter the emai ls you referred to us on page 338.    

ADV MKHABELA:   Excuse Mr Chairman.  

CHAIRPERSON:   Sorry – yes.  10 

ADV SELEKA SC:   You need that  f i le – that  bundle.  

ADV MKHABELA:   I f  you have – I  have the bundle of  emai ls.   

I f  you do not  have an extra bundle you could refer to them by 

their  dates I  should be able to fo l low. 

CHAIRPERSON:   Oh is th is a bundle that  you do not  have? 

ADV MKHABELA:   Yes I  have got  13 I  have got  9.  

CHAIRPERSON:   Oh you do not  have 10? 

ADV MKHABELA:   Ja.  

ADV SELEKA SC:   So you do not… 

CHAIRPERSON:   And – 20 

ADV SELEKA SC:   5.  

CHAIRPERSON:   Is i t  possible to lend him for – to lend him 

a bundle temporar i ly? 

ADV SELEKA SC:   Yes.  

ADV MKHABELA:   Sorry what page did you say? 
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ADV SELEKA SC:   337.  

CHAIRPERSON:   Page 337 black numbers.  

ADV MKHABELA:   Okay.  

ADV SELEKA SC:   Sorry Mr Mkhabela.   

ADV MKHABELA:    I  have 36 not  3 – oh okay sorry.  

CHAIRPERSON:   B lack numbers.  

ADV SELEKA SC:   With Dr Ngubane going into this.   I  do not  

need to read them – these emai ls but  Mr Baloyi  was 

concerned about the charges that  the board was br inging 

against  Dr – Mr Tsotsi .   So i f  you p ick i t  up f rom the emai l  of  10 

the 23r d on page 337 the second emai l  f rom the bot tom.  I t  is  

an emai l  dated 23 March 2015 at  12:04.    

 Because the emai l  you referred us to on page 338 is  

the same date but  at  10:58 pm.  

DR NGUBANE:   Okay.  

ADV SELEKA SC:   He comes back at  12:04 on the same 

day.   He says:  

“Good day,  I  have al ready spoken to Ms 

Klein.   The al legat ion in the let ter may not  

st ick in the court  of  law.”  20 

 And we know the answers al ready.    

“Unless we make addi t ions wi th  concrete 

evidence l ike last  Fr iday’s one otherwise the 

board may be found want ing and acted 

i rrat ional ly.   I f  there happen to be a change 
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of  days/ t ime due to 7 day not ice proposal  

please note that  I  am not  avai lable in the late 

af ternoons/evenings of  Mondays to 

Wednesdays and possibly th is Wednesday i f  

I  do not  excuse mysel f  to the other  

engagements. ”  

 Then there is an emai l  f rom Ms Klein.  

“Norman we have spoken I  concur  you are 

f ree to cal l  me again to discuss. ”  

 Then there is his  emai l  the page before because the 10 

emai ls are in reverse order.   Page 336.   Now he is wri t ing Mr 

Baloyi  on the same date but  at  2:25 pm.  And he says:  

“Thanks I  took out  Company Secretary.   So 

f i rst  Nick was endorsed by the board and 

there is no formal process of  how media 

br ief ings of  the board decisions are handled 

and there is a leak of  informat ion f rom DPE 

to the media.   Can we st i l l  pass a vote to the 

chairman or the proper way wi l l  be to def ine,  

develop proper process.  This is why I  am 20 

saying that  none of  the charges/al legat ions 

wi l l  st ick. ’  

 Chairperson may I  pause there?  You wi l l  recal l  he 

talked about th is but  wi thout  having to refer to the emai l .  

CHAIRPERSON:   Yes.  
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ADV SELEKA SC:   That  the leak was f rom the DPE and Mr  

Tsotsi  d id not  know how the leak happened and he said that  

much in the meet ing of  the 30 March.   You know he was 

charged about the media statement which got  leaked?  So he 

is referr ing to th is  and he is expressing concern about i t .    

“So this is why I  am saying that  none of  the 

charges or al legat ions wi l l  st ick because I  

know there was an endorsement of  Nick on 

Wednesday af ternoon of  the 11 March 2015 

by the board and there was every r ight  by the 10 

chairperson to consul t  wi th Nick and the 

shareholder as there is or was no proper  

def ined process that  has been developed 

such as board f i rst  then Nick then 

shareholder.   Unless we add more 

charges/al legat ions we fac ing a losing bat t le  

and this wi l l  be a huge embarrassment to the 

board and Eskom.  There is  no f inal  decision 

by the board hence there must  be 

representat ions by the chairman.  And we 20 

have every r ight  to add any ser ious 

al legat ion – to  add any ser ious al leged 

t ransgression before we do f inal  vot ing on 

Wednesday.   Let  us revise i t .   Add 

al legat ions.   Set  a new date and reconvene 
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before end of  the week.   I  hope you 

understand our reputat ion is on the l ine.”  

 So this is I  th ink what you need to te l l  the 

Chairperson so that  he gets a whole picture of  where Mr 

Baloyi  was coming f rom.  So he is  t ry ing to  help the board 

craf t  charges against  Mr Tsotsi  that  i f  I  use his  words would 

st ick.  

CHAIRPERSON:   And i f  one goes back to the emai l  that  you 

read ear l ier on.  

ADV SELEKA SC:   Yes.  10 

CHAIRPERSON:   From Mr Baloyi  Dr Ngubane i t  seems that  

what he said there is reconci lable wi th what he is  saying 

here on the face of  i t .   Because the part  that  you read he 

seemed to be saying good r iddance.   And saying i f  he had a 

chance he would add certain al legat ions.   But  when you look 

at  th is emai l  i t  seems that  his posi t ion was the charges that  

you are br inging against  Mr Tsotsi  wi l l  not  st ick.  

DR NGUBANE:   Yes.  

CHAIRPERSON:   We wi l l  be embarrassed i f  he takes us to 

court .  20 

DR NGUBANE:   Yes.  

CHAIRPERSON:   But  I  am not  saying you should not  get  r id  

of  h im.  

DR NGUBANE:   Yes.  

ADV SELEKA SC:   Yes Chai r.  
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CHAIRPERSON:   I  am saying choose what charges you are 

going to br ing against  him so that  we are not  embarrassed i f  

he takes to cour t .   So he seems to have an idea what 

charges should be brought.   But  he is saying the ones that  

you are br inging wi l l  not  st ick.  

DR NGUBANE:   You are r ight  

CHAIRPERSON:   You – is  your understanding the same as 

mine that  the two are reconci lable? 

DR NGUBANE:   Correct  Chairperson.  

CHAIRPERSON:   Yes okay.  10 

ADV SELEKA SC:   And in  fact  he was even suggest ing that  

we have every r ight  to add any ser ious al leged 

t ransgression.   I f  you have got  a ser ious one you can add i t .   

But  i f  I  look at  these ones you have forget  i t .    

CHAIRPERSON:   Do you remember this at  the t ime? 

DR NGUBANE:   I  do.  

CHAIRPERSON:   Yes.  

ADV SELEKA SC:   Chai r  these are the emai ls Dr Ngubane 

has separately wi th him.  

CHAIRPERSON:   Sorry.  20 

ADV SELEKA SC:   These are the emai ls Dr Ngubane has 

separately wi th him.  This t rai l  of  emai ls.  

CHAIRPERSON:   Oh he furnished them? 

ADV SELEKA SC:   No i t  is what he has separately wi th him.  

CHAIRPERSON:   Oh okay yes,  yes,  yes.  
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ADV SELEKA SC:   I t  was this t ra i l  o f  emai ls.  

CHAIRPERSON:   Yes but  we – you are saying we have got  

them? 

ADV SELEKA SC:   We have got  them.  

CHAIRPERSON:   Ja okay.    

ADV SELEKA SC:   And let  me close wi th th is one on this  

Chai r.   Go back to page 335.   Because some – Dr Ngubane 

you wi l l  recal l  th is is a communicat ion between board 

members.   Some of  them are kick ing and scratching about  

whether Nick was endorsed or not  endorsed.  10 

DR NGUBANE:   Yes.  

ADV SELEKA SC:   And Dr – Mr Baloyi  comes on the second 

last  Chai rperson – the second f rom the bot tom.  He says i t  is  

again on the 23 March 2015 at  20:26.   Now th is is  a busy 

day on emai ls on the Monday the 23r d and he says:  

“True the obvious thing is that  Nick ’s 

presentat ion was wel l  received. ”  

 I  th ink we did read th is one.  

“Was wel l  received and there was every 

reason to endorse him.  I  wish this part  is not  20 

recorded.   Even i f  i t  is recorded the board 

can always rescind improper decisions but  

most  of  a l l  we need to ask a labour special ist  

i f  we can add because my l i t t le labour 

knowledge is that  you can always add a 



13 OCTOBER 2020 – DAY 282 
 

Page 179 of 289 
 

charge or al legat ion as long as there is st i l l  a  

re lat ionship before the f inal  decision is  

made. ”  

 And he say:  

“Thanks.”  

 Now I  am not  reading any further  Dr Ngubane.  So 

that  was the exchange.  And I  th ink this in my considerat ion 

of  what was happening th is became a red f lag against  Mr 

Baloyi .   And I  th ink i t  was the thi rd red f lag.  

 The board f lagged this man you understand what I  10 

mean? 

DR NGUBANE:   Chairman – Chai rperson.  

CHAIRPERSON:   Yes.  

DR NGUBANE:   Baloyi  is a man of  ext remes.  I  th ink this 

emai l  br ings i t  out .   He works his warm then he becomes 

very cold.   I  understand that  – let  me put  i t  th is way.  

 I  th ink Nick Linnel l  would have been endorsed i f  we 

had handled the procurement process.   But  because the 

Minister sent  i t  to  Audi t  and Risk I  th ink they took a d i fferent  

v iew.  I  th ink this is what he refers to.  20 

ADV SELEKA SC:   Ja but  remember Dr Ngubane i t  was the 

board i tsel f  that  said Nick you wi l l  assist  TNG and Audi t  and 

Risk.  

DR NGUBANE:   Sure.  

ADV SELEKA SC:   True? 
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DR NGUBANE:   Yes.  

ADV SELEKA SC:   Yes.   And af ter that  he gets invi ted to 

what is that  the board program commit tee and the P&G. 

DR NGUBANE:   Yes.  

ADV SELEKA SC:   He has meet ings at  Mr Tsotsi ’s  house 

wi th Ms Chwayi ta Mabude the chairperson of  Audi t  and Risk.  

DR NGUBANE:   R ight .  

ADV SELEKA SC:   He has – he is  cal led into a meet ing of  

the 20 top execut ives wi th Dr Pat  Naidoo and Ms Mabude on 

the day of  the suspensions.  10 

DR NGUBANE:   Yes.  

ADV SELEKA SC:   And he is int roduced to them and he is 

asked to address them on what has just  happened.  And he 

is asking the top execut ives to  give their  input  into the 

draf t ing of  the Terms of  Reference.   When he meets 

subsequent ly wi th  Ms Mabude at  Mr Tsotsi ’s house he says 

Ms Mabude the chair  of  Audi t  of  Risk was now cold refusing 

to give him input  f rom the top execut ives – 20 top execut ives 

and essent ia l ly re ject ing his draf t  Terms of  Reference 

because i t  included the ret i red judge.  20 

 Now given those facts you cannot brush off  that  

easi ly the fact  that  the board was actual ly working wi th him 

at  least  a couple of  days f rom the 11t h to the 17t h March 

when he got  the emai l  that  he is no longer needed.  

DR NGUBANE:   Chairperson he did al l  those things,  wi thout  
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a cont ract  in his hand.   So his posi t ion was not  f inal ised.   As 

I  say we were in the process of  looking at  th is wi th the 

tender board.   But  then the responsibi l i ty was shi f ted.   So I  

cannot real ly ta lk of  the Audi t  and Risk.  

CHAIRPERSON:   But  I  th ink the – the f i rst  point  Dr Ngubane 

and this goes to I  th ink the f i rst  charge against  Mr Tsotsi .   I  

do not  know whether also the second charge I  am not  sure.  

ADV SELEKA SC:   Both of  them Chai r.  

CHAIRPERSON:   Ja.   This is the point .   Mr Tsotsi  comes to 

the board and int roduces Mr Nick Linnel l  to the board and 10 

indicates what he – his role would be.   The board 

understands what  the chairperson says as I  understand the 

posi t ion.   The board has an opportuni ty i f  i t  does not  want Mr 

Nick Linnel l  to be involved wi th i t  or to be involved in any of  

i ts commit tees or  to have anyth ing to do wi th the – wi th  

Eskom affa i rs.   I t  has an opportuni ty to say,  no,  no,  no we do 

not  want th is man here.   Or i f  i t  says we do not  want th is 

man to get  involved or do any work unt i l  A,B,C,D has 

happened.  The board has a chance to say that .   But  on what  

I  have read the board does not  say that .  On the contrary the 20 

board seems to embrace Mr Nick Linnel l  as wel l  as i ts  

commit tee – some of  i ts commit tees and then i t  becomes 

st range when that  same board turns around now and seeks 

to charge Mr Tsotsi  about  th is when i t  was party to i t  in the 

sense that  he was introduced to i t .   I t  had an opportuni ty to 
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say Mr Tsotsi  we do not  want th is man here or have you 

fol lowed processes before br ing ing him otherwise we wi l l  not  

have anything to  do wi th him.  But  does not  do that  and 

instead seems to embrace him and together wi th i t ’s – some 

of  i ts commit tees wants his input  on certain  issues.   That  is  

what makes certainly the f i rst  charge – I  am just  not  looking 

maybe the second charge very st range to me.  

ADV SELEKA SC:   They are related Chai r.    

DR NGUBANE:   Chairperson unfortunately Mr Linnel l  ran out  

too fast  forward l ike saying the ret i red judge,  some 10 

companies l ike ENS and put t ing that  in the media.   I  th ink 

this is what changed the at t i tude of  the board.  

CHAIRPERSON:   But  –  but  now that  is  d i fferent  f rom saying 

i t  is  wrong to al low him to work.   In other  words you do not  

l ike the suggest ions as a board that  he is making which 

obviously he cannot impose on you as a board,  you are f ree 

to reject  them and go a long wi th whatever suggest ions you 

l ike.   So – so that  goes to the – the object ion being to what I  

guess he br ings to the tab le af ter he has been embraced to 

say we can l isten to you.    20 

We can let  you make suggest ions about these issues.   

So my quest ion is  more about the board seems to al low him 

to get  involved wi thout  ra is ing issues of  whether 

procurement processes have been fol lowed and whatever.   

They seem not  to  have an issue wi th that  but  then they turn 
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around and charge Mr Tsotsi  and say i t  was wi thout  our  

approval  or i t  was wi thout  fo l lowing procurement processes.   

That  is what I  have di ff icul ty understanding.  

DR NGUBANE:   Wel l  Chairperson probably the audi t  people 

might  answer that .   However f rom my point  of  v iew he 

started commit t ing Eskom into expenses wi th the companies 

that  he was now negot iat ing wi th wi thout  pr ior author isat ion.   

I  mean also these companies charge an arm and a leg for 

any work they do.   I  th ink that  is where the problem came in.  

CHAIRPERSON:   From what you are saying i t  seems to me 10 

that  you do not  take issue wi th  the proposi t ion that  the board 

did not  have a problem with him get t ing involved or assist ing 

in whatever way.   The problem is how he went about  i t .  

DR NGUBANE:   I  th ink so Chai r.  

CHAIRPERSON:   Is that  r ight ,  ja.  

DR NGUBANE:   Yes.  

CHAIRPERSON:   Okay.   Now unt i l  the point  that  the board 

may have heard that  he had contacted ENS or  whatever,  

whatever or whoever the board would have had no problem, 

is that  r ight? 20 

DR NGUBANE:   I  th ink so.  

CHAIRPERSON:   Yes.   Mr Seleka.  

ADV SELEKA SC:   And – wel l  Dr Ngubane costs i f  you 

talk ing costs of  Mr L innel l  I  th ink they had al ready been 

incurred by the t ime he came to the board.   He draf ted the 
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memorandum which you saw.  He draf ted the proposed 

resolut ion which you saw.  You decided to make decisions 

based on those documents and you invoked his services in  

the draf t ing of  the media statement.   He says dur ing the t ime 

you were on the phone Dr Ngubane saying Ronnie has a 

person – he wi l l  g ive us a name of  a person who wi l l  draf t  

the media statement.   Remember that? 

DR NGUBANE:   But  Ronnie had a lready been appointed as 

the media person.  

ADV SELEKA SC:   Yes but  – no you were on the phone at  10 

the board meet ing because that  one is on record where you 

are tel l ing them Ronnie is going to g ive us the name of  a 

person to draf t  the media statement.   And you go out ,  you 

come back,  somebody asked you but  who is Ronnie you say 

Romeo Khumalo.  

DR NGUBANE:   But  that  was a board decis ion.  

ADV SELEKA SC:   That  is my point .   And at  that  – at  that… 

CHAIRPERSON:   Maybe you should just  say who is  Ronnie 

Khumalo or whoever? 

ADV SELEKA SC:   Yes.   20 

CHAIRPERSON:   Is that  f rom somebody f rom ENS or  what? 

DR NGUBANE:   He was a board member Si r.  

CHAIRPERSON:   Oh he is a board member okay,  al r ight .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Mr Seleka.  
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ADV SELEKA SC:    And at  that  very point  Mr Linnel l  says,  I  

have a draf t  and everybody is oh do you have a draf t ,  let  us 

see.   And he has put  together a draf t  media release.   And he 

took you through that .  

DR NGUBANE:   That  draf t  … 

CHAIRPERSON:   Except  before I  am not  sure that  I  fo l low 

the point  because I  expect  your point  to be that  by that  t ime I  

thought you said by that  t ime the board knew that  he was 

using ENS or whoever.   Because Dr Ngubane’s point  is as a 

board we d id not  have a problem with Mr Linnel l  p laying 10 

whatever role he was playing.   Our problem arose when he 

contracted certain  service providers.   So I  am try ing… 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   To fol low your point  here.  

ADV SELEKA SC:   No correct .   Because my point  was and I  

understand what the Chairperson is saying.   My point  was 

insofar as you are saying he was incurr ing costs and you 

could not  al low that  I  am saying costs had al ready been 

incurred by Mr Nick Linnel l  because he rendered the draf t ing 

of  documents pr ior to meet ing wi th the board.   When he 20 

meets wi th the board they are told th is is how the documents 

he has draf ted.    

I f  costs was a concern before you endorsed his  

serv ices – the invocat ion of  his services I  would expect  you 

say to the chai rperson,  wel l  Chai r  we even stopped him r ight  
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there when he gets int roduced to us.   We stopped him r ight  

there saying,  how dare you draf t  the documents when you 

have not  been endorsed by this board? 

DR NGUBANE:   Wel l  probably I  must  say in hindsight  one 

can come to those conclusions.   But  every t ime you know 

Linnel l  looked acceptable unt i l  came the act ions that  impl ied 

that  he was al ready employed.   You know the statement that  

was agreed was not  the same statement – media statement 

that  went out .   That  was another gr ipe that  the board had 

against  the chai rman.  Because certain th ings were agreed 10 

but  what was publ ished was not  what they had agreed.  

CHAIRPERSON:   Yes I  th ink we – we wi l l  get  to that  charge 

– that  charge.   Wel l  I  would – I  th ink the point  that  Mr Seleka 

is making is when the board al lowed Mr Linnel l  to do some 

work start ing wi th  him producing his draf t  media – the draf t  

statement or media statement or whatever one would have 

expected that  i f  there was an issue about costs the board 

would raise the issue to say okay now are we start ing to 

incur f inancial  costs f rom this moment or are we not  going to  

be charged for th is?  Or something l ike that .   At  what stage 20 

do we incur costs?  That  is one approach.  

 Another approach is where you know that  there wi l l  

be costs but  you think you know in the scheme of  th ings the 

costs wi l l  real ly be minimal because you are deal ing wi th 

very important  issues here so therefore you are saying 
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whatever costs re late to today cannot be too much.  So you 

do not  bother to ask or to stop him because you have in mind 

that  whatever costs real ly in the l ight  of  the important  issues 

maybe urgent  issues that  must  be discussed you need the 

assistance of  th is  person and you do not  th ink that  the cost  

wi l l  be too much.   So that  is what  I  can think of  you know.   

Ei ther you think there wi l l  be no cost  or you think there wi l l  

be cost  but  look that  can be deal t  wi th later because i t  

cannot be R1 mi l l ion.    

 And I  th ink Ms Kle in said R18 mi l l ion in the context  of  10 

Eskom real ly is nothing.  

DR NGUBANE:   No we are not  r ich – we were not  so r ich.  

CHAIRPERSON:   So – so I  can imagine I  mean i f  I  put  

mysel f  in the posi t ion of  that  meet ing I  can – I  can 

understand i f  somebody said,  look I  do not  – I  thought that  at  

that  stage we would not  be charged for  that  day because 

there was st i l l  to be some further d iscussion about what was 

the rates and that  was not  going to be deal t  wi th at  the board 

level .   I t  would be deal t  wi th by somebody e lse or a  smal ler 

commit tee.   That  I  can understand but  then the 20 

understanding would have to be both sides - Mr Linnel l  and 

the board.    

But  another one is to say,  we did not  expect  him to 

work for nothing so we knew he – there would be costs but  i t  

was not  going to be a big issue.   I  mean whatever amount 
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could not  be too much you know.  So that  is why we did not  

bother to ask – to  stop him and ask.   That  is what I  can think 

of .  

DR NGUBANE :    Chairperson,  I  am not  too fami l iar wi th th is  

area.   However,  f rom what I  understood f rom the Chai rman of 

Audi t  and Risk is,  that  Mr Linnel l  was al ready contract ing a 

company in England in London.  But  she can explain those 

. . . [ intervenes]   

CHAIRPERSON :    Ja,  ja.  

DR NGUBANE :    . . . those quarrels which happened.  10 

CHAIRPERSON :    Ja,  ja,  ja.    

DR NGUBANE :    Yes.  

CHAIRPERSON :    But  I  th ink what,  at  least  for me.. .   Mr 

Seleka,  where do we f ind the charges?  I  want to go to the 

charges so I  can. . .  you see,  I  understand the f i rst  charge Dr 

Ngubane against  Mr Tsotsi .  

ADV SELEKA SC :    Page 303,  Chai r.  

CHAIRPERSON :    Of  which bundle? 

ADV SELEKA SC :    The Eskom Bundle 9(8).   Eskom Bundle 

9(8).  20 

CHAIRPERSON :    9(8)? 

ADV SELEKA SC :    9(8).  

CHAIRPERSON :    At  what page? 

ADV SELEKA SC :    Three,  o,  three.  

CHAIRPERSON :    Three,  o,  three? 
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ADV SELEKA SC :    Yes.   The board minutes of  

30 March 2015.   

CHAIRPERSON :    Okay al r ight .   So l ike the f i rst  charge is:  

“The di rector,  that  is Mr Tsotsi ,  procured the 

serv ices of  an external  consul tant ,  Mr Nick Linnel l ,  

the consul tant  to  provide consul t ing services to the 

company wi thout  fo l lowing the company’s prescr ibed 

procurement processes of  informing the board of  his  

act ions.   In doing so,  the d irector crossed the l ine 

f rom being a non-execut ive director to exercis ing 10 

execut ive power wi thout  the requis i te author i ty. ”  

 Based on the exchange that  I  have had with you and 

your responses to  some of  my quest ions,  i t  seems to me that  

what you say was real ly a problem with Mr Linnel l .    

 I t  is not  what is wri t ten here.   What is wri t ten here,  is 

what you have not  art iculated as problemat ic  to the board,  

namely wi thout  fo l lowing the company’s prescr ibed 

procurement processes or  informing the board of  his  act ions.   

So,  what do you say to that?   

 In other words,  th is appears to be saying,  the board was 20 

kept  in the dark about  th is  man that  the chairperson,  namely 

Mr Tsotsi  who services the chai rperson procured whereas i t  

is common cause that  he int roduced the man to the board.   

What do you say? 

DR NGUBANE :    Wel l ,  I  presumed the impression that  he 
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imposed Mr Linnel l  on the board.  

CHAIRPERSON :    Yes,  but  how could he do that?  The board 

was how many members? 

DR NGUBANE :    In other words,  he should have f i rst  said:   

Send a memo to the BTC or Tender Commit tee and say,  I  

need to employ this man.  Can you do a process of  

procurement whether i t  is sole source or i t  is an open tender.   

You know.   Here was a person wi thout  any procurement 

process,  just  suddenly working for Eskom.   

DR NGUBANE :    That  is  what I  th ink was the mot ivat ion or  10 

formulat ion of  th is .  

CHAIRPERSON :    Yes but  let  us take i t  step-by-step.  

DR NGUBANE :    Ja.  

CHAIRPERSON :    In terms of  what you art iculated ear l ier on 

. . . [ intervenes]   

DR NGUBANE :    Yes.  

CHAIRPERSON :    . . .as what was problemat ic about  Mr 

Linnel l  to the board.   You agree that  i t  is not  ref lected in th is 

charge.   Maybe i t  is ref lected in another charge but  I  am just  

ta lk ing about th is one.  20 

DR NGUBANE :    No,  I  am try ing to explain Chai rperson.  

CHAIRPERSON :    Yes,  yes.  

DR NGUBANE :    That  the way Linnel l  came, I  would say i t  is 

l ike a Spaza Shop, you know.   Something just  happens 

wi thout  proper processes.   I  th ink that  is what I  ref lected 
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here.  

CHAIRPERSON :    Yes but  that  maybe what is ref lected here.  

DR NGUBANE :    Yes.  

CHAIRPERSON :    But  that  is not  what you said to me pr ior.  

DR NGUBANE :    No,  I  agree Chai rperson.  

CHAIRPERSON :    You agree? 

DR NGUBANE :    I  agree.  

CHAIRPERSON :    Yes,  okay al r ight .  

DR NGUBANE :    But  . . . [ intervenes]   

CHAIRPERSON :    Yes? 10 

DR NGUBANE :    You know, on ref lect ion.   I  cannot just  br ing 

a consul tant  in an organisat ion and say carry on work ing.   

So I  th ink Audi t  and Risk must  have seen i t  f rom this l ight  

whereas to us,  general ly,  he was a f ine gent leman.  He was 

real ly  knowledgeable.   He was contr ibut ing good thinking.   

You know.  So le t  us go on wi th i t .   But  they are taking i t  

f rom the st raight  and narrow.  

CHAIRPERSON :    But  now you are referr ing to the Audi t  and 

Risk Commit tee and I  th ink i t  is not  the f i rst  t ime.   

DR NGUBANE :    They are the ones who formulated these 20 

things.  

CHAIRPERSON :    They are the ones who formulated the 

charges? 

DR NGUBANE :    That  is r ight .  

CHAIRPERSON :    Oh,  okay.   But  they came to be involved 
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wi th Mr Linnel l  af ter the board? 

DR NGUBANE :    Wel l  . . . [ intervenes]   

CHAIRPERSON :    Mr Linnel l  was int roduced to a fu l l  board 

meet ing.  

DR NGUBANE :    That  is correct .  

CHAIRPERSON :    Yes.   And he part ic ipated in that  board 

meet ing,  in the discussion on certain issues. .  

DR NGUBANE :    That  is correct ,  Chairperson.  

CHAIRPERSON :    And then,  at  a certain stage,  was i t  said 

that  the Audi t  and Risk Commit tee should be assisted by 10 

him? 

DR NGUBANE :    No,  s i r.  

CHAIRPERSON :    The board did not  say that? 

DR NGUBANE :    The ministers appointed the Audi t  and Risk.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    As responsible for employing the 

invest igator.  

CHAIRPERSON :    Okay,  okay,  okay.  

DR NGUBANE :    I  th ink that  is when this whole thing. . .  

CHAIRPERSON :    Okay,  okay.   But  at  the t ime when the 20 

meet ing,  at  which he was introduced, that  is the meet ing of  

the board,  when i t  came to an end.  

DR NGUBANE :    Yes.  

CHAIRPERSON :    What is your recol lect ion of  what the basis 

was on which the meet ing ended as far as his role was 
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concerned? 

DR NGUBANE :    We were busy t ry ing to f ix the procurement 

process.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    We had not  gone far.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    And then the minister came.  I  mean, we.. .  

Sorry.   Probably. . .  let  me just  speak for mysel f .   I  was qui te 

happy wi th Mr Linnel l .  

CHAIRPERSON :    Yes,  yes,  yes.  10 

DR NGUBANE :    You know, we interacted and so on.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    But  then came this change.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    And then i t  lef t  my lap,  as i t  were.  

CHAIRPERSON :    Ja.  

DR NGUBANE :    Ja.  

CHAIRPERSON :    Wel l ,  as far as I  remember,  he was only 

int roduced in the board meet ing that  happened af ter  the 

minister had lef t .  20 

DR NGUBANE :    Yes.  

CHAIRPERSON :    Yes,  that  is your recol lect ion too? 

DR NGUBANE :    Yes.  

CHAIRPERSON :    Yes.   So maybe Mr Seleka might  assist .   

My understanding was that ,  in  terms of  the t ranscr ipt  and the 
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minutes,  was that  by the end of  that  meet ing of  the board,  

ei ther the decision of  the board or  the contemplat ion of  the 

understanding of  the board was that  Mr Linnel l  would assist  

one or other commit tee in regard to matters connected to 

th is invest igat ion.   Is your understanding the same? 

DR NGUBANE :    I t  is the same but  th is  was an informal  

discussion . . . [ intervenes]   

CHAIRPERSON :    Informal,  yes.   No,  no.   That  is f ine.   So 

now, to the extent  that  anybody could blame Mr Tsotsi  in  

terms of  processes at  that  stage,  then the board would be 10 

equal ly to blame, would i t  not  be?   

 Because he brought th is man to the board and i t  was up 

to the board to say to him:  Mr Tsotsi ,  th is is not  the way.   I f  

you want th is man to help us,  go to whatever commit tee or  

wri te a let ter.   Or :   We do not  want to have anything to do 

wi th him at  al l .   But  i t  d id not  say that .    

 So what do you say to the proposi t ion that  i f  Mr Tsotsi  

was to blame for  not  fo l lowing any procurement processes,  

then the board must  be blame too because i t  d id not  object  

and i t  d id not  say to h im use proper procedures.  20 

DR NGUBANE :    Except  Chairperson that ,  as I  say,  i t  was an 

informal discussion.   We did not  have the power,  except  

through the Tender Board Process,  or later on af ter the 

minister had assigned i t  to Audi t  and Risk,  we did not  have 

the powers to employ h im.  
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CHAIRPERSON :    No,  no.   But  what you did have the power 

to say as a board,  is to say:   We wi l l  not  deal  wi th Mr Linnel l  

and we wi l l  not  a l low him to be involved in the board unt i l  

there has been a formal process compl ied wi th  for him to be 

employed.   You d id have power to say that ,  is i t  not?  And 

that  was not  sa id.  

DR NGUBANE :    Wel l ,  I  agree.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    I  presume th is is what Mr Phule was talk ing 

about.  10 

CHAIRPERSON :    Yes,  yes,  yes,  yes.   Okay Mr Seleka.  

ADV SELEKA SC :    And to the extent . . .  Wel l ,  let  me get  one 

thing out  of  the way as wel l .   That  Mr Linnel l  was imposed.   

So that  also fa l ls away.   He was a f ine gent leman, 

knowledgeable and we said as the board:   Let  us get  on wi th 

i t .    

CHAIRPERSON :    The board. . .  [ laughing]  

ADV SELEKA SC :    [ laughing]  

CHAIRPERSON :    The board,  at  least  insofar  as Mr Tsotsi  is  

concerned,  th is board was not  weak towards him.  I t  could 20 

take him on.   That  is why i t  was able to charge him.  So how 

could he impose somebody on this board? 

DR NGUBANE :    Wel l ,  he came and said to the presidency:   I  

want  th is man to do the work.  

CHAIRPERSON :    [ laughing]   Wel l ,  i f  you say Dr Ngubane.  
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Wel l ,  because he said the president  said this is the person 

we must use.   That  might  be d i fferent  i f  that . . .  i f  he did say 

that  but  that  certainly  is not  him imposing.   Then i t . . .   

[ laughing]   So do you accept  that ,  i t  cannot be said to have 

imposed him? 

DR NGUBANE :    No.  

CHAIRPERSON :    Yes,  you accept?  Okay.  

DR NGUBANE :    Yes.  

ADV SELEKA SC :    Then here is an important ,  other point .   

Mr Ngubane, you are saying the minister mandated or  10 

instructed Audi t  and Risk to appoint  an invest igator? 

DR NGUBANE :    That  is correct ,  Chai r.  

ADV SELEKA SC :    Yes.   Now . . . [ intervenes]   

CHAIRPERSON :    Or invest igators? 

DR NGUBANE :    Correct .    

ADV SELEKA SC :    Invest igator,  Chai r.  

CHAIRPERSON :    Ja.   Oh, ja.  

DR NGUBANE :    Wel l  or any ent i ty.  

ADV SELEKA SC :    Any ent i ty  invest igator.   Now,  that  

reminds me of  something.   What  Ms Suzanne Daniels says in  20 

her aff idavi t  about  the Mel rose Arch meet ing.    

CHAIRPERSON :    I  am sorry,  Mr Seleka.   I  am terr ib le sorry.    

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    P lease,  do not  forget  what you wanted to 

say.   Based.. .  Dr Ngubane, based on the discussion we have 
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had in regard to the f i rst  charge.   I t  seems to me that  the 

second charge would be affected by the same answers.   Now 

the facts. . .  the second charge says:  

“The consul tant  commenced with  his work to the 

knowledge of  the director and wi thout  the Board of  

Di rectors being in formed that  work had commenced 

within the company.    

The di rector was aware that  no cont ract  o f  

engagement for  the consul tant  have been 

concluded.    10 

Thus,  exposing the company to non-compl iance wi th 

appl icant ’s  v i r tues and procedures.   Mr Tsotsi  stated 

that  there was no cont ract  wi th Mr Linnel l  and no 

payments have been made.”  

 That  is okay.   But  that  f i rst  part  of  the charge,  that  would 

also apply to the board when the board,  basical ly,  embraced 

Mr Linnel l .   I t  new that  that  at  t ime there was no cont ract .  

DR NGUBANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    Yes.   So you would accept  that  what you 

said in relat ion to  the f i rst  or your  concessions in relat ion to 20 

the f i rst  would apply to th is one?   

DR NGUBANE :    But  of  course,  Chairperson.   Let  us not  

forget  that  Mr Tsotsi  c la imed that  the presidency had done 

al l  governance and legal  work.  

CHAIRPERSON :    Yes.   
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DR NGUBANE :    On this process.  

CHAIRPERSON :    Yes,  yes.  

DR NGUBANE :    But  that  document  was not  forthcoming.  

CHAIRPERSON :    Yes,  ja.  

DR NGUBANE :    The exact . . .  the lack of  t rust  then coming 

up.  

CHAIRPERSON :    Yes,  yes,  yes.   But  in terms of  saying that  

the board had not  been informed of  a cont ract  or i t  started 

work wi thout  the cont ract .   The fact  of  the matter  is that  

when he was int roduced the board knew that  there was no 10 

contract  yet .   That  the board embraced him unt i l  he began to 

come up wi th certain ideas that  the board was not  happy 

wi th.    

DR NGUBANE :    Yes,  s i r.   But  I  am saying,  behind al l  th is 

. . . [ intervenes]   

CHAIRPERSON :    Ja.  

DR NGUBANE :    . . . is the lack of  t rust .  

CHAIRPERSON :    Yes.   No,  no,  no.   I  understand that .   I  

understand that .   I  am just  looking at  for now.  

DR NGUBANE :    Ja.  20 

CHAIRPERSON :    I  am just  looking at  what was the. . .  what  

was. . .  how st rong were these charges?  What was the. . .?  Or 

was there a st rong basis for the charges?  Were they. . .?  

Was there no basis for the charges?   

 That  is what I  am looking at .   So that  is  how I  look at  i t .   
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But  I  understand what you are saying the lack of  t rust  which 

you emphasised even much earl ier.    

DR NGUBANE :    Ja.  

CHAIRPERSON :    Ja.   Okay.   Mr Seleka.  

ADV SELEKA SC :    Yes,  Chai r.   Quick ly on this.   The 

t ranscr ipt  Dr Ngubane shows, Eskom Bundle 12,  page 424.   

For Dr Ngubane.  424 is captured there,  saying:  

“Wel l ,  can I  suggest  that  we have taken a decis ion 

to suspend the people.   And you then lead the 

commit tee that  is  deal ing wi th  these matters.   What  10 

is the way forward?   

I  mean, arguing al l  these things,  whether i t  is 

voluntar i ly or what.   We have taken the decision to  

suspend the individuals.”  

 Then Mr L innel l  comes in and you addressing him when 

you say:  

“Can you then lead the commit tee that  is deal ing 

wi th these matters?”  

 That  is one.   Number two . . . [ intervenes]   

CHAIRPERSON :    That  seems to l ink wi th what I  was saying 20 

ear l ier on.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    When I  said,  my impression was that  at  

the end of  the board meet ing,  the contemplat ion was that  Mr 

Linnel l  would cont inue assist ing or would assist  other  
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commit tees.    

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja,  okay,  okay.  

ADV SELEKA SC :    Yes,  Chai r.   And i t  is conf i rmed by the 

chairperson.   Then he speci f ical ly  ment ions the commit tees.   

He ment ions P&G.   

“There is also people in Governance Commit tee 

which commit tee would be doing the suspension 

issues.    

Audi t  and Risk wi l l  be doing the operat ional  work 10 

around the invest igat ion i tsel f  but  the People in  

Governance has to do the substant ive HR issue.    

In other words,  recal l  each of  the execut ives.   Tel l  

them, is there any reason not  to suspend you?   

That  process,  we would l ike you to assist  as wel l .    

 Mr Linnel l  says:   Certainly,  I  can.   And to you he. . .  You 

know, his  response to you.   That  is where he explains his  

reputat ion as an individual  versus a lawyer who wi l l  st i l l  get  

c l ients e lsewhere.   And you say to h im:  

“But  Nick,  we are contract ing wi th you.”  20 

CHAIRPERSON :    [ laughing]  

DR NGUBANE :    Oh.  

CHAIRPERSON :    [ laughing]  

ADV SELEKA SC :    [ laughing]  

DR NGUBANE :    Wel l ,  I  was saying that  as an individual .   
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[ laughing]  

CHAIRPERSON :    [ laughing]   But  o f  course,  you appreciate 

that ,  at  least  part  of  the reason why I  am looking into these 

charges in a way that  I  am doing and that  is part  o f  why I  

th ink Mr Seleka is  doing the same, is because for me i t  does 

look qui te st range how the board turns on Mr Tsotsi ,  you 

know.   

 We wi l l  look at  the other charges but  i f  you take these 

f i rst  two.   You have a si tuat ion where he did not  do things 

behind the board ’s back.   He brought the man to the board,  10 

int roduced him and the man spoke.   The board was happy 

wi th th is man.  Was happy to work wi th th is man.   

 And then,  but  now the board turns around a few days 

later and says:   You brought th is man without  procurement 

processes,  wi thout  the approval  of  the board.   I t  sounds 

st range.   [ laughing]  

DR NGUBANE :    Wel l ,  I  presume that  is how fami l ies break 

up.   

CHAIRPERSON :    [ laughing]   Cont inue Mr Seleka.    

ADV SELEKA SC :    Chai r,  we can come to charge three in a 20 

short  whi le.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    But  look at  how Mr Tsotsi  addresses 

charge four and f ive.  

CHAIRPERSON :    Charge? 
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ADV SELEKA SC :    Charge four and f ive.  

CHAIRPERSON :    Yes.   Wel l ,  let  us hear f i rst  what charge 

four says.  

ADV SELEKA SC :    Yes.   Charge four says:  

“The company. . .  

 That  is page 304.  

“The company is in the process of  establ ishing the 

inquiry and addendums.. .  

 Or:  

“ . . .and the director ’s act ions,  put  the integr i ty of  the 10 

process in the inquiry  i tsel f  at  r isk.   The director ’s  

conduct  has undermined the reputat ion of  the 

board.”  

 And that  is how he addressed you,  Dr Ngubane.  He 

says:  

“Mr Tsots i  stated that  the idea of  the inquiry had 

been accepted by the board.    

Therefore,  he did not  understand what th is  

accusat ion was about as wel l  as al l  the internal  

act ions around i t .    20 

He had never done anything alone and had only 

int roduced Mr Linnel l .   A l l  other act ions had been 

done by the board.    

He had voluntar i ly  consul ted the board wi th the view 

that  he was carrying out  the inst ruct ion of  the 
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Minister of  DPE.”  

DR NGUBANE :    But  I  presume that  wi l l  come clearer when 

they discuss the media statement,  in that ,  people’s  names 

were ment ioned in the media statement which had not  been 

approved by Audi t  and Risk and th is  created an expectat ion.    

 On top of  that ,  Mr Linnel l  had said that  Mr Tsotsi  would 

oversee the inqui ry.   Those are some of  the issues that  came 

up in that  discussion.  

CHAIRPERSON :    But  now that  you have talked about  charge 

four.  10 

DR NGUBANE :    Yes,  Chai r.  

CHAIRPERSON :    Let  us deal  wi th i t .   Ja.    

DR NGUBANE :    So . . . [ intervenes]   

CHAIRPERSON :    Because I  want to be clear.   I  do not  want  

to say you said this i f  you d id not  say that .   So charge four  

says:  

“The company is in the process of  establ ishing the 

inquiry and the di rector ’s act ions put  the integr i ty of  

the process and inquiry i tsel f  at  r isk.   The director ’s  

conduct  has undermined the reputat ion of  the 20 

board.”  

 What conduct  on the part  of  or what act ions on the part  

of  the di rector and what conduct  on part  of  the d irector,  that  

is Mr Tsotsi ,  is being talked about in  th is charge? 

DR NGUBANE :    The fact  that  he is going to oversee the 
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inquiry.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    When i t  is very clear that  no board member 

. . . [ intervenes]   

CHAIRPERSON :    Ja.  

DR NGUBANE :    . . .must  . . . [ intervenes]   

CHAIRPERSON :    Oversee.  

DR NGUBANE :    . . . interfere or oversee.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    I t  must  be an external  independent  10 

invest igator.  

CHAIRPERSON :    Yes,  th is is what th is charge is  ta lk ing 

about? 

DR NGUBANE :    That  is what i t  is.  

CHAIRPERSON :    Okay is that  on ly that  or something else 

as far as you recal l?  

DR NGUBANE :    Even the Department of  Publ ic. . .  I  th ink the 

Communicat ion people in Publ ic Enterpr ises ca l led him about  

th is.  

CHAIRPERSON :    Ja.  20 

DR NGUBANE :    That  is was endangering the credibi l i ty 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

DR NGUBANE :    . .of  the invest igat ion.  

CHAIRPERSON :    Okay,  okay,  okay.   Basical ly,  there is the 
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idea that  he would oversee the invest igat ion.  

DR NGUBANE :    Absolutely.  

CHAIRPERSON :    But  he could not  oversee the invest igat ion 

unless i t  was the board which decided that  he was going to  

oversee the invest igat ion,  is i t  not?  He could not  take i t  

upon himsel f .  

DR NGUBANE :    But  he never asked the board about that  

author isat ion.  

CHAIRPERSON :    Yes,  but  he had this idea.   And what did 

he do?  Did he act  on this idea?   10 

DR NGUBANE :    No,  no.   The problem is that  th is went out  

into the publ ic space.  

CHAIRPERSON :    Yes.   Wel l ,  which might  mean, i t  might  be 

a dupl icat ion of  the other charge then that  ta lks about the 

re leasing of  the statement because of  the media statement.  

DR NGUBANE :    That  is r ight .  

CHAIRPERSON :    So i t  may be that  i t  is a spl i t t ing of  

charges.   I  am not  sure.   But  Mr Seleka,  you take i t  f rom 

there.  

ADV SELEKA SC :    Yes,  thank you Chai r.   Wel l ,  the problem 20 

wi th charge four is that ,  i t  is completely si lent  on what are 

the act ions of  the di rector that  put  the integr i ty of  the 

process at  r isk.   I t  is  completely unclear  as to  what is  the 

conduct  of  the di rector that  has undermined the reputat ion,  

al legedly undermined the reputat ion of  the board.    
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DR NGUBANE :    Wel l ,  Chai rperson.   This is the danger of  

t ry ing to craf t  documents l ike th is wi thout  a lawyer,  you 

know.  Because I  am qui te certain i f  i t  was a legal  document,  

i t  would have been taken care of  al l  those.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    H’m. 

CHAIRPERSON :    Okay al r ight .    

ADV SELEKA SC :    Then . . . [ intervenes]   

CHAIRPERSON :    Did the Audi t  and Risk Commit tee included 

Ms Klein,  is i t  not?   10 

ADV SELEKA SC :    I t  include . . . [ intervenes]   

CHAIRPERSON :    Or not? 

ADV SELEKA SC :    No.   But  i t  included . . . [ intervenes]   

CHAIRPERSON :    Because she was P&G.  Ms Klein.  

ADV SELEKA SC :    She was P&G, Chai r.   I  beg your  pardon 

for speaking over . . . [ intervenes]   

CHAIRPERSON :    Was she not  an ordinary member at  Audi t  

and Risk? 

ADV SELEKA SC :    There was a lawyer at  Audi t  and Risk,  

Ms Naidoo.   Revashnee Naidoo.   She is an at torney.  20 

DR NGUBANE :    Oh,  al r ight .  

CHAIRPERSON :    H’m.  

DR NGUBANE :    Probably . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  maybe she was not  there on the 

part icular day.   [ laughing]  



13 OCTOBER 2020 – DAY 282 
 

Page 207 of 289 
 

ADV SELEKA SC :    [ laughing]    

CHAIRPERSON :    Okay al r ight .   But  on what. . .  on your  

understanding Dr Ngubane of  what  charge four enta i led.   I t  

seems that  i t  was a dupl icat ion of  the charge,  charge three 

or  a spl i t t ing of  charges in  relat ion to  the one where he was 

being charged with sending out  a media statement.    

DR NGUBANE :    I t  is  correct ,  Chairperson.   I t  says the same 

thing.  

CHAIRPERSON :    The same thing,  ja.   Okay.    

ADV SELEKA SC :    Let  us go into that  one then which is  10 

charge 3.   Dr Ngubane, that  is page 303.    

“There is the director author ised the commissioning 

of  the media statement in  relat ion to an inquiry  into 

the affai rs of  the company wi th the assistance of  the 

consul tant  wi thout  the knowledge and/or consent of  

the board. ”  

 That  is the f i rst  part  of  the charge.  

DR NGUBANE :    Wel l ,  that  statement was not  what had been 

worked through with P&G and Audi t  and Risk.   I t  was a 

di fferent  statement that  went out .  20 

ADV SELEKA SC :    Yes.  

DR NGUBANE :    That  is. . .  that  was the problem.  

CHAIRPERSON :    Wel l ,  when you say that .   Are you saying 

what the P&G Commit tee said?  Or is i t  what  you know for 

sure?  I  am asking because Ms Klein was asked this 
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quest ion because she also said,  the media statement that  

went out  . . . [ intervenes]   

DR NGUBANE :    Yes.  

CHAIRPERSON :    . . .was di fferent  f rom the media statement 

that  the P& G Commit tee had approved.   But  Mr Seleka drew 

her at tent ion to the relevant  statement or statements.   I  

cannot remember.    

 But  in the end,  i t  seemed that  the statement that  went 

out  was or may have been the statement that  was approved.    

 So I  am just  asking whether,  when you say the two were 10 

di fferent .   Is i t  what  the P&G Commit tee reported to the 

board and the board then worked on that  basis?   

 Or  is something you know for sure that  the two were 

di fferent? 

DR NGUBANE :    Wel l ,  I  was told Chairperson.  

CHAIRPERSON :    You were told?  Ja,  okay.   Mr Seleka,  do 

you want to take i t  f rom there? 

ADV SELEKA SC :    Thank you,  Chair.   So that  f i rst  part  that  

he commissioned a media statement in relat ion to the inquiry  

into the affai rs wi th the assistance of  the consul tant  wi thout  20 

the knowledge and/or consent of  the board.    

 I t  cannot be t rue that  statement s tanding alone.   The 

next  one is what  you have been talk ing about Dr Ngubane 

which is the statement which gets . . . [ intervenes]   

CHAIRPERSON :    I  am sorry,  Mr Seleka.   I  am not  sure why 
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you say the f i rst  one cannot be t rue? 

ADV SELEKA SC :    Yes,  I  want  to hear  mister  . . .   Dr 

Ngubane’s . . . [ intervenes]   

CHAIRPERSON :    Or you are put t ing the quest ions 

. . . [ intervenes]   

ADV SELEKA SC :    Yes,  I  am put t ing that  to Dr Ngubane 

because I  have related that ,  as you were going in  and out  

saying you are speaking to  Romeo about  the person who 

should draf t  the statement,  Mr Nick said:   I  have one.  

DR NGUBANE :    Yes.  10 

ADV SELEKA SC :    I  have draf ted one.  

DR NGUBANE :    Yes.  

ADV SELEKA SC :    And then everybody said:   Oh, le t  us see 

which one i t  is.   Let  us see here.   You can work through that  

statement.   That  the board then knew, had knowledge and 

craf ted the statement wi th him.  That  standing a lone cannot  

be correct .    

DR NGUBANE :    But  the statement that  they put  out  was 

di fferent .   That  is what I  was told.    

ADV SELEKA SC :    Ja.  20 

DR NGUBANE :    I t  is not  what had been agreed.  

ADV SELEKA SC :    Okay but  that  is the second par t  of  the 

charge.  

DR NGUBANE :    They . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  why do you say second part?  
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Because the f i rst  part  a lso refers to the commissioning of  a  

media statement or you. . .  the commissioning in that  context  

means approving?  

ADV SELEKA SC :    That  is . . . [ intervenes]   

CHAIRPERSON :    As oppose to releasing? 

ADV SELEKA SC :    Br ief ing him to do a media statement.   

Yes,  Chairperson.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay I  th ink that  is what. . .  so you are 10 

saying that  f i rst  s tatement in charge three says the di rector  

author ised. . .  

ADV SELEKA SC :    So i t  can be h im author is ing in the f i rst  

p lace because the board d id that .   Two, the commissioning,  

which is the draf t ing of  the statement,  the Board does i t  wi th 

him.   Now 3 ,  the  charge is  no t  say ing  the  s ta tement  tha t  

you dra f ted  is  d i f fe ren t  f rom the  one we to ld  you to  d ra f t ,  

agreed w i th  you to  d ra f t ,  on  the  dra f t ing  s ide .   Those a re  

the  dra f t ing  s ide .  

CHAIRPERSON:    Okay,  maybe le t  us  pu t  i t  th is  way.   Do 20 

you accept  tha t  the  board  d id  approve or  d i rec t  tha t  a  

med ia  s ta tement  be  prepared?  

DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    That  i s  cor rec t ,  okay.   Do you  accept  

tha t  the  board  contempla ted  tha t  Mr  L inne l l  wou ld  p lay  a  
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ro le  in  the  prepara t ion  o f  tha t  s ta tement .  

DR NGUBANE:   That  i s  t rue .  

CHAIRPERSON:    You accept ,  okay.  

ADV SELEKA SC:    Then,  Cha i r,  we can go to  the  next  

po in t .   Thank you ,  Cha i r.     

“Th is  med ia  s ta tement  consequent ly  fe l l  in to  the  

pub l i c  domain .   The media  s ta tement  conta ined 

numerous inaccurac ies  and mis in fo rmat ion  wh ich  

may lead to  the  company fac ing  po tent ia l  lega l  

ac t ion  f rom th i rd  par t ies  named there in . ”  10 

Dr  Ngubane,  the  f i rs t  par t  i s ,  the  emai ls  exchanged 

between –  tha t  you re fer red  us  to ,  be tween the  board  and  

Mr  Ba loy i ,  he  ta lks  about  the  leak coming f rom the  DPE 

s ide .   Ms K le in  tes t i f ied  –  I  th ink  she wr i tes  tha t  a lso  in  he r  

a f f idav i t ,  tha t  the  med ia  s ta tement  was leaked.   Mr  Ba loy i  

says the  leak was f rom the  s ide  o f  the  DPE and he 

concerns about  th is  charge.  

DR NGUBANE:    I f  someone leaks  a  wrong s ta tement ,  we l l  

i t  does not  mat te r  who leaks i t .   I f  I  d ra f t  a  s ta tement  tha t  

c la ims th ings tha t  a re  no t  t rue ,  when someone leaks i t ,  I  20 

am s t i l l  respons ib le .  

CHAIRPERSON:    Wel l ,  you  see,  you have to  be  c lear  in  

your  m ind what  the  ob jec t ionab le  conduct  i s  on  the  par t  o f  

the  person concerned.   A re  you charg ing  the  pe rson w i th  

inc lud ing  in  the  s ta tement  cer ta in  th ings tha t  he  shou ld  no t  
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have inc luded?  That  i s  one th ing .   Or  a re  you charg ing  the  

person w i th  leak ing  the  document  to  the  med ia?  That  i s  

another  th ing .   Or  a re  you charg ing  the  person w i th  bo th?   

You see?  So I  cou ld  inc lude cer ta in  th ings in  a  s ta tement  

wh ich  has no t  been approved but  because I  th ink  they are  

good th ings to  inc lude but  I  in tend to  take  i t  to  the  board  

and get  –  and see i f  they  approve and then once they have  

approved I  can then send out  to  the  med ia  bu t  I  cou ld  

inc lude th ings tha t  have not  been approved by  the  board  in  

the  s ta tement  w i th  a  v iew tha t  I  w i l l  re lease i t  w i thout  the  10 

board  hav ing  approved these o ther  th ings tha t  I  have 

inc luded and I  w i l l  re lease i t  to  the  med ia  fo r  whatever  

purpose,  hav ing  approved these o ther  th ings tha t  I  have  

inc luded and I  w i l l  re lease i t  to  the  med ia  fo r  whatever  

purpose,  you know,  i f  I  have a  purpose,  tha t  i s  tha t .    

 Now i t  i s  a lso  poss ib le  tha t  hav ing  inc luded in  a  

dra f t  s ta tement  cer ta in  th ings tha t  I  was s t i l l  go ing  to  take  

to  the  board ,  I  ge t  ou t  o f  the  o f f i ce  fo r  30  m inu tes ,  15  

m inutes ,  somebody comes in ,  sees the  s ta tement ,  takes i t ,  

makes a  copy,  goes out  and then dec ides th i s  i s  what  they 20 

w i l l  do ,  leak  i t .   That  i s  jus t  fo r  a rgument ’s  sake.    

 So i t  i s  poss ib le  tha t  somebody o ther  than the  

dra f te r  m ight  leak  i t .   I t  jus t  depends who had access to  i t ,  

when.    So i f  a lso  you want  to  charge the  dra f te r  w i th  

neg l igence,  tha t  i s  a lso  one th ing .   I f  you  want  to  charge  
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the  dra f te r  w i th  in ten t iona l  conduct  in  leak ing  i t ,  tha t  i s  

another  th ing .   You might  say  you were  neg l igent ,  you  

shou ld  never  have le f t  the  o f f i ce  w i thout  lock ing  i t  i f  i t  had 

th is  k ind  o f  impor tan t  document  when you knew peop le  

come in  and out  o f  you r  o f f i ce .   That  i s  someth ing .  

 So the  quest ion  i s ,  wh ich  one was  he be ing  charged  

w i th?  

DR NGUBANE:    Wel l ,  the  issue comes w i th  a  leve l  o f  t rus t  

because I  can draw up a  s ta tement  and leak i t  myse l f ,  so… 

CHAIRPERSON:    Bu t ,  o f  course ,  you have got  to  have a  10 

purpose o f  reason.   One o f  the  quest ions I  asked Ms K le in ,  

when she was say ing  the  Cha i rperson,  Mr  Tsots i ,  leaked  

the  s ta tement  was but  why wou ld  t he  Cha i rperson do tha t?   

Cha i rperson o f  the  board ,  he  knows tha t  the  board  needs 

to  approve the  s ta tement ,  why wou ld  –  what  wou ld  he  be 

seek ing  to  ach ieve because i t  m igh t  be  a  mat te r  o f  a  few 

minutes  or  an  hour  o r  two,  then the  board  w i l l  have 

approved and what  he  sent  ou t  i s  what  has been approved 

by  the  board .   What  i s  i t  tha t  he  wou ld  have been in  a  rush 

to  ach ieve and do  someth ing  l i ke  tha t?  20 

DR NGUBANE:    Wel l ,  I  cannot  rea l l y  say  th is ,  bu t  in  my 

op in ion ,  the  board  d id  no t  be l ieve  th is  was an acc identa l  

leak .  

CHAIRPERSON:    Bu t  i f  the  board  d id  no t  be l ieve  i t  was an 

acc identa l  leak ,  I  wou ld  have expected i t  to  a t  leas t  app ly  
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i t s  m ind to  say -  be fore  i t  conc ludes tha t  i t  was in ten t iona l ,   

I  wou ld  have expected i t  to  app ly  i t s  m ind to  say bu t  th is  i s  

the  Cha i rman o f  the  board  why wou ld  he  do tha t?   I f  they  

can f ind  a  ra t iona l  exp lanat ion  then they can accept  tha t  

conc lus ion .   But  i f  they  cannot  th ink  o f  a  ra t iona l  

exp lanat ion ,  I  wou ld  expect  somebody to  say no  man,  bu t  

why wou ld  he  do tha t ,  what  wou ld  he  be seek ing  to  

ach ieve?  

DR NGUBANE:    Wel l ,  I  th ink  the  board  wou ld  never  have 

a l lowed a  s ta tement  wh ich  sa id  Mr  Tsots i  wou ld  oversee 10 

the  invest iga t ion  to  go  ou t .  

CHAIRPERSON:    Bu t  the  one sure  way o f  mak ing  su re  

tha t  he  had no chance o f  ever  do ing  tha t  wou ld  be  to  leak  

such a  s ta tement  to  the  med ia  w i thout  the  board  hav ing  

approved.   In  o ther  words,  h is  chances o f  h im oversee ing  

the  invest iga t ion  are  be t te r  i f  he  takes th is  suggest ion  to  

the  board  than i f  he  leaks th i s  suggest ion  to  the  med ia  

w i thout  the  board  hav ing  looked  a t  i t  because then the  

board  wou ld  be  fu r ious w i th  h im.   So what  wou ld  he  be  

want ing  to  ach ieve?  20 

DR NGUBANE:    Wel l ,  egos work  in  d i f fe ren t  ways.   That  i s  

a l l  I  can  conc lude .  

CHAIRPERSON:    That  i s  a l l  you  can say.   Okay,  thank  

you.   Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r .   The one th ing ,  Dr  
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Ngubane,  i s  tha t  the  emai ls  wh ich  are  the  23 r d ,  seven days 

be fore  13  March,  th is  meet ing  o f  13  March.   Mr  Ba loy i  asks  

a  rhe tor i ca l  quest ion  in  the  ema i l  o f  28 t h ,  one o f  those 

emai ls ,  he  says suppose N ick  was endorsed by  the  board  

and there  is  no  fo rmal  p rocess o f  how media  b r ie f ings  o f  

the  board  dec is ions are  hand led  and there  i s  a  leak  o f  

in fo rmat ion  f rom DPE to  the  med ia ,  can we s t i l l  pass a  vo te  

to  the  Cha i rman ,  o r  the  proper  way w i l l  be  to  de f ine ,  

deve lop  a  proper  p rocess?   That  i s  what  he  asked.  

DR NGUBANE:    Wel l ,  I  th ink  tha t  p rocess had been  10 

deve loped because Mr  Romeo Kumalo  was put  in  charge o f  

the  press  issues.   So th ink  the  process was the re .  

CHAIRPERSON:    I  am sor ry ,  Mr  Se leka,  what  p rocess was  

tha t?   I  th ink  I  m issed tha t ,  what  was your  quest ion?  

ADV SELEKA SC:    No,  there  was no process,  Cha i r .  

CHAIRPERSON:    What  was your  quest ion?  

ADV SELEKA SC:    Mr  Ba loy i  i s  ask ing  a  quest ion .  

CHAIRPERSON:    Ja?  

ADV SELEKA SC:    He is  say ing  suppose we do not  have a  

process on  how we do med ia  b r ie f ings , .  on  how we hand le  20 

dec is ions o f  the  board  and then there  is  a  leak  a t  the  DPE,  

can we s t i l l  pass a  vo te  o f  no  conf idence or  shou ld  we f i rs t  

ra the r  deve lop  a  process and put  i t  in  p lace?  That  i s  what  

he  is  ask ing .   Dr  Ngubane  …[ in tervenes]  

CHAIRPERSON:    What  i s  the  re levance o f  tha t  p rocess he  
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i s  ta lk ing  about  in  re la t ion  to  the  charge tha t  he ,  tha t  i s  

tha t  i s  Mr  Tsots i ,  e i ther  commiss ioned a  med ia  s ta tement  

in  re la t ion  to  the  inqu i ry  w i thou t  the  knowledge  o f  the 

board  o r  consent  o f  the  board  or  tha t  he  leaked an  

unautho r ised med ia  s ta tement .   What  i s  the  re levance o f  

Mr  Ba loy i ’ s  quest ion?  

ADV SELEKA SC:    Remember  -  we l l  the  re levance is  th is ,  

Cha i r ,  he  i s  say ing  tha t  a l legat ion ,  he  i s  re fe r r ing  to  th is  

a l legat ion ,  may not  s t i ck  because one,  and h is  quest ion  

seems to  sugges t  tha t  bu t  we do  not  have a  process in 10 

p lace how we hand le  med ia  s ta tements  to  b r ie f  the  med ia  

and suppose the  leak was made a t  DPE’s  s ide ,  can we s t i l l  

say  Mr  Tsots i  i s  to  b lame?  Can we s t i l l  charge h im  or  do  a  

vo te  o f  no  conf idence in  h im? 

CHAIRPERSON:    Wel l  …[ in te rvenes]  

ADV SELEKA SC:    That  i s  h is  quest ion ,  Cha i r .  

CHAIRPERSON:    Yes bu t  i f  the  charge is  Mr  Tsots i  

au thor ised the  commiss ion ing  o f  the  med ia  s ta tement  

w i thout  the  knowledge o r  consent  o f  the  board ,  tha t  i s  the  

commiss ion ing  pa r t .  20 

ADV SELEKA SC:     Yes.  

CHAIRPERSON:    So  tha t  quest ion ,  on  your  unders tand ing  

o f  the  commiss ion ing  par t  i s  no t  re levant  to  tha t .  

ADV SELEKA SC:    Cor rec t ,  Cha i r .  

CHAIRPERSON:    I t  i s  re levant  to  the  quest ion  o f  leak ing .  
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ADV SELEKA SC:    Cor rec t ,  Cha i r .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Now he is  say ing  i f  we do not  have a 

process fo r  hand l ing  med ia ,  the  re leas ing  o f  med ia  

s ta tements… 

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    …can you s t i l l  charge. .  

ADV SELEKA SC:    And tha t  the  leak was not  f rom Mr  

Tsots i  bu t  f rom the  DPE.  10 

CHAIRPERSON:    You see,  tha t  par t  I  unders tand.  

ADV SELEKA SC:    Okay.  

CHAIRPERSON:    I t  i s  the  process tha t  I  do  no t  

unders tand.  

ADV SELEKA SC:    Okay,  okay.  

ADV SELEKA SC:    Okay,  okay.  

CHAIRPERSON:    Because i f  he  says what  i f  the  s ta tement  

was leaked f rom DPE,  how can we  charge Mr  Tsots i?  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    How do we know? 20 

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    That  I  wou ld  unders tand.  

ADV SELEKA SC:    Yes,  yes .  

CHAIRPERSON:    I t  i s  the  process  tha t  I  do  no t  unders tand  

in  tha t  contex t  because …[ in tervenes]  
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ADV SELEKA SC:    Yes.   No,  I  unders tand i t ,  Cha i rperson.  

CHAIRPERSON:    Yes,  i f  you say –  I  mean,  I  have had an 

exchange w i th  Dr  Ngubane on the  quest ion  o f  i f  you  say Mr  

Tsots i  leaked the  s ta tement… 

ADV SELEKA SC:    Yes,  Cha i r .  

CHAIRPERSON:    You know,  fo r  what  purpose?  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    You know?  I f  you say we l l ,  there  i s  a  

poss ib i l i t y  somebody e lse  o the r  than h im leaked i t  

there fo re  we cannot  be  sure  tha t  i t  i s  h im,  tha t  I  10 

unders tand.  

ADV SELEKA SC:    Yes,  yes .  

CHAIRPERSON:    Ja ,  okay.  

ADV SELEKA SC:    No,  I  read the  en t i re  paragraph.  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Where  Mr  Ba loy i  asked a  quest ion .  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:     Dr  Ngubane can then make whatever  

he  w ishes to  make in  regard  components  o f  tha t  paragraph,  

tha t  s ta tement  tha t  Mr  Ba loy i  made.    20 

CHAIRPERSON:    I  thought  th is  one about  the  leak ing  I  

though Dr  Ngubane has res ted  h is  case.   Ja ,  I  th ink  he  has 

res ted  h is  case on tha t  one.  

DR NGUBANE:    Then tha t  i s  f ine ,  Cha i r .   I  am not  sure  

what  ev idence Mr  Ba loy i  had tha t  the  DPE had leaked the  
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s ta tement .  

CHAIRPERSON:    Yes.   No,  no ,  tha t  i s  f ine .   We have dea l t  

w i th  the  lead ing  a l legat ion ,  ja .  

ADV SELEKA SC:    That  i s  r igh t .   Ja  because tha t  touches  

on the  board ’s  p r io r  knowledge  even before  they make 

dec is ions on  the  charges on the  30 t h ,  p r io r  knowledge tha t  

the  poss ib l y  i s  tha t  the  leak cou ld  no t  have come f rom Mr  

Tsots i ’s  s ide ,  cou ld  have come f rom somewhere  e l se .  

CHAIRPERSON:    I t  goes the  quest ion  o f  who e lse  except  

Mr  Tsots i  had a  copy o f  the  s ta tement .   Do we know?  Do  10 

the  m inutes  and the  t ranscr ip t  revea l  anyth ing ,  Mr  Se leka? 

ADV SELEKA SC:    No,  they do  no t ,  Cha i r.  

CHAIRPERSON:    I  th ink  we can move to  charge  5 .  

ADV SELEKA SC:    Yes.   But ,  Cha i r,  you f ind  Mr  Tsots i  –  

we read qu i te  ex tens ive ly  how he dea ls  w i th  the  med ia  

i ssue.  

CHAIRPERSON:    Sor ry?  

ADV SELEKA SC:     I  say  when Ms K le in  was here  we read  

tha t  por t ion  on  page 304 where  he  addresses the  charge 3 ,  

tha t  paragraph 2  on  tha t  page:  20 

“Mr  Tsots i  repor ted…:  

Then he goes in to  i t ,  Cha i r.  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    And tha t  i s  where  he  shows Dr  

Ngubane tha t  he  consu l ted  w i th  P &  G.  
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CHAIRPERSON:    That  charges has a  lo t  o f  th ings  wr i t ten 

under  i t ,  i t  i s  a  who le  s to ry.  

ADV SELEKA SC:    Bu t  tha t  i s  Mr  Tsots i ’s  address.  

CHAIRPERSON:    Oh,  okay.  

ADV SELEKA SC:    Yes.   So he is  respond ing  to  the 

charge,  Cha i r.  

CHAIRPERSON:    Ja ,  le t  i s  hear  what  the  charge is  f i rs t  

then we can ta lk  about  who says what  about  the  cha i r.  

ADV SELEKA SC:    Oh.  

CHAIRPERSON:    I t  says :  10 

“The d i rec tor ’s  ac t ions d id  no t  meet  the  m in imum 

requ i rements  o f  the  s tandard  o f  care  expected o f  

h im as a  d i rec tor  o f  a  company and member  o f  the  

board . ”  

“Wi thout  look ing  a t  the  spec i f i cs  o f  the  charge…” 

Okay,  tha t  i s  Mr  Tsots i  respond ing .   Dr  Ngubane,  a re  you  

ab le  to  te l l  me what  ac t ions on  the  pa r t  o f  Mr  Tsots i  a re  

be ing  re fer red  to  here ,  under  th is  charge,  5 .  

 “The d i rec tor ’s  ac t ions d id  no t  meet  the  m in imum 

requ i rements  o f  the  s tandard  o f  care  expected o f  20 

h im as a  d i rec tor  o f  a  company and member  o f  the  

board . ”  

DR NGUBANE:    Wel l ,  t ry ing  to  b r i ng  in  a  suspended 

o f f i c ia l  to  rep lace an o f f i c ia l  tha t  we had suspended was 

not  p roper  behav iou r.  
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CHAIRPERSON:    Bu t  i s  tha t  what  charge 5  was  about  

o r…? 

DR NGUBANE:    I t  was a lso  in te r fe r ing  w i th  management  

and order ing  management  to  do  ce r ta in  th ings.  

CHAIRPERSON:    Opera t iona l  mat te rs?  

DR NGUBANE:    Ja .  

CHAIRPERSON:    Okay,  Mr  Se leka? 

ADV SELEKA SC:    Dr  Ngubane,  do  you reca l l  Mr  Tsots i ’s  

–  how he dea l t  w i th  tha t?   Because tha t  you f ind  on  page 

305 and I  be l ieve  you a re  ta lk ing  about  Mr  Sekhas imbe.  10 

DR NGUBANE:    Yes.  

ADV SELEKA SC:    Yes.   A t  the  bo t tom o f  page 305 Mr  

Tsots i  says :  

“ In  respect  o f  the  nominat ion  o f  Mr  Sekhas imbe  as  

ac t ing  CE,  Mr  Tsots i  s ta ted  tha t  a l though Mr  

Sekhas imbe was a  good cand ida te ,  he  cou ld  no t  be  

cons idered because he was on suspens ion . ”  

I  cannot  be  any more  d i rec t  than tha t .  

DR NGUBANE:    No,  bu t  he  is  l y ing ,  I  am sor ry  to  say.   He 

d id  ra i se  the  issue o f  Mr  Sekhas imbe.  20 

CHAIRPERSON:    Okay,  so  …[ in te rvenes]  

ADV SELEKA SC:    Cha i r,  sor ry.   Sor ry,  Cha i r.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Th is  i s  no t  Mr  Tsots i  ta lk ing ,  th is  i s  the  

m inutes  taken and records what  was d iscussed  a t  the  
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meet ing  and you  w i l l  see  on the  next  page,  Dr  Ngubane,  

the  Cha i r  g ives :  

“The Act ing  Cha i rman thanked Mr  Tsots i  fo r  h is  

p resenta t ion  and  asked members  i f  they  wanted to  

c la r i f y  on  any i tems. ”  

And nobody says to  h im but  you are  l y ing .  

CHAIRPERSON:    I  may be I  m isunders tand ing ,  I  thought  

what  Dr  Ngubane  is  say ing  when he responded before  you 

came in .   Jus t  want  to  fo l low because I  was go ing  to  have 

a  quest ion .   I  want  to  make sure  we are  a l l  on  the  same 10 

page.  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    I  though Dr  Ngubane was say ing  th is  

charge inso far  as  i t  re la ted  to  Mr  Sekhas imbe sought  to  

charge –  the  board  sought  to  charge Mr  Tsots i  fo r  ra is ing  

the  idea tha t  somebody who is  in  suspens ion  shou ld  be  

cons idered fo r  an  ac t ing  appo in tment .   I s  tha t  what  you  

were  say ing?  

DR NGUBANE:    What  I  am say ing ,  Cha i rpe rson,  the  

nominat ion  o f  the  GE fo r  genera t ion  wou ld  be  Act ing  Ch ie f  20 

Execut ive .   When you suspend o ther  GEs,  the  nominat ion  

o f  Mr  Sekhas imbe to  head techno logy and commerc ia l ,  

spoke o f  an  agenda on the  par t  o f  Mr  Tsots i .  

CHAIRPERSON:    Okay,  le t  me t ry  and unders tand now.   

As you unders tand the  pos i t ion ,  Mr  Tsots i  nominated Mr  
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Sekhas imbe.  

DR NGUBANE:    Yes.  

CHAIRPERSON:    For  a  cer ta in  pos i t ion  and what  pos i t ion  

was tha t?  

DR NGUBANE:    To  rep lace Mr  Koko.  

CHAIRPERSON:    To  rep lace Mr  Koko.  

DR NGUBANE:    As  the  ac t ing  GE fo r  commerc ia l  and 

techno logy.  

CHAIRPERSON:    Dur ing  Mr  Koko ’s  suspens ion?  

DR NGUBANE:    Dur ing  Mr  Koko ’s  suspens ion?  10 

CHAIRPERSON:    Yes.  

DR NGUBANE:    And the  GE for  genera t ion  to  rep lace the  

CEO who was suspended.  

CHAIRPERSON:    Yes,  yes .   And who was the  GE for  

genera t ion ,  do  you remember?  

DR NGUBANE:    Mr  Mongez i .  

CHAIRPERSON:    Mr  Mongez i?  

DR NGUBANE:    Ja .  

CHAIRPERSON:    So  d id  Mr  Tsots i  nominate  two peop le?  

DR NGUBANE:    That  i s  r igh t .  20 

CHAIRPERSON:    Namely  Mr  Sekhas imbe to  take  Mr  

Koko ’s  pos i t ion  in  an  ac t ing  capac i ty.  

DR NGUBANE:    Ja .  

CHAIRPERSON:    And Mr  Mongez i  to  take  the  pos i t ion  o f  

ac t ing  GCE? 
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DR NGUBANE:    That  i s  co r rec t .  

CHAIRPERSON:    Okay.   Now are  you say ing  there  was  

noth ing  wrong w i th  h im ra is ing  those names or  nominat ing  

them,  as  such,  the  p rob lem was tha t  the  board  saw h is  

conduct  as  par t  o f  a  cer ta in  agenda? 

DR NGUBANE:    Because i t  cou ld  no t  be  done.  

CHAIRPERSON:    Because i t  cou ld  no t  be  done.  

DR NGUBANE:    So  there  shou ld  –  there  wou ld  be  reasons  

beh ind  those nom inat ions.  

CHAIRPERSON:    Yes,  yes .   Now what  was the  agenda tha t  10 

the  board  thought  he  was pu rsu ing  in  nominat ing  these two  

men?  

DR NGUBANE:    Sekhas imbe  was invo lved w i th  the 

Cha i rman …[ in tervenes]  

CHAIRPERSON:    Wi th  Mr  Tsots i?  

DR NGUBANE:    Wi th  Mr  Tsots i .   In  some issues,  p robab ly  

the  Sumi tomo t ransfo rmers  i ssue.   I  am not  too  sure ,  I  do 

no t  have the  document  in  f ron t  o f  me.  

CHAIRPERSON:    Ja .  

DR NGUBANE:    He had jus t  p romoted Mr  Ntsoko lo  to  be  20 

head o f  genera t ion .  

CHAIRPERSON:    Bu t  no t  inc lud ing  among the  Group  

Execut ives  tha t  were  be ing  suspended and th is  was  ra ised  

why not  exc lude  h im when genera t ion  is  very  d i rec t l y  

respons ib le  fo r  load shedd ing .   So those were  those 
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e lements .  

CHAIRPERSON:    Bu t  to  the  ex ten t  tha t  there  was 

somebody who was not  inc luded among the  execu t ives  to  

be  suspended wh ich  the  board  thought  he  shou ld  be  

suspended,  why wou ld  the  board  no t  on  the  11  March when 

i t  was d i scuss ing  the  areas tha t  wou ld  be  invest iga ted ,  why 

d id  the  board  no t  say  bu t  what  about  genera t ion ,  le t  us  

inc lude genera t ion  to  be  invest iga ted  as  we l l  because i f  i t  

d id  so  then the  execut ive  lead ing  genera t ion  wou ld  a lso  be  

suspended?  10 

DR NGUBANE:    That  i ssue was ra ised,  Cha i rperson,  and 

he defended i t .  

CHAIRPERSON:    Yes.  

DR NGUBANE:    Yes.  

CHAIRPERSON:    Bu t  the  board  shou ld  have over ru led  

h im.  

DR NGUBANE:    Wel l…  I  agree.   But  he  de fended  i t  so  I  

am sure  on  the  aud io  tha t  shou ld  be  there ,  tha t  de fence.  

CHAIRPERSON:    Bu t  i f  he  de fends i t  and you,  as  the  

board ,  acqu iesced to  i t ,  why then charge h im about  th is  20 

because a t  the  meet ing  i t  means you,  as  the  board ,  

c rea ted the  impress ion  tha t  you were  accept ing  tha t  -  h is  

v iew.  

DR NGUBANE:    Bu t  we s topped tha t ,  Cha i rpe rson.  

CHAIRPERSON:    No,  what  I  am say ing  is ,  i t  was l i ke  –  
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okay,  no ,  maybe I  am not  pu t t ing  i t  cor rec t l y.   He defended 

i t  and you le f t  i t  a t  tha t .  

DR NGUBANE:    No but  we re fused to  accept  i t .  

CHAIRPERSON:    You re fused to  accept  i t .  

DR NGUBANE:    Yes.  

CHAIRPERSON:    Bu t  e f fec t i ve ly,  i f  you ,  as  the  board ,  

wanted any par t i cu la r  a rea  to  be  added among the  areas  

tha t  wou ld  be  invest iga ted ,  i t  was w i th in  your  power  to  add 

tha t  a rea  and i f  you added tha t  a rea ,  the  execut ive  lead ing  

tha t  a rea  wou ld  have been suspended as  we l l .  10 

DR NGUBANE:    Wel l ,  tha t  i s  t rue ,  Cha i rpe rson.  

CHAIRPERSON:    Yes,  okay,  a l r igh t .   Mr  Se leka?  

ADV SELEKA SC:    Thank you,  Cha i r.   Then,  Dr  Ngubane,  

there  i s  an  a l lega t ion  tha t  …[ in tervenes]  

CHAIRPERSON:    A re  you mov ing  to  pu t  cer ta in  th ings to  

h im?  

ADV SELEKA SC:    Ja ,  a r is ing  f rom th is ,  Cha i r.  

CHAIRPERSON:    Oh,  okay.  

ADV SELEKA SC:    Bu t  I  am mov ing  on to  another  po in t ,  

they  are  re la ted ,  about  the  ac t ing  appo in tments ,  tha t  you  20 

were  on  the  phone the  Pres idency and …[ in tervenes ]  

CHAIRPERSON:    Wel l ,  le t  –  i f  you  are  mov ing  to  another  

one,  I  want  to  f in ish  o f f  w i th  th is .  

ADV SELEKA SC:    You want  to  f in ish  o f f  th is .  

CHAIRPERSON:    You see,  Dr  Ngubane,  my impress ion  



13 OCTOBER 2020 – DAY 282 
 

Page 227 of 289 
 

and –  i t  i s  no t  a  f ina l  impress ion ,  w i tnesses can s t i l l  come 

and put  the i r  ev idence and I  can  change my impress ion .   

My impress ion  seems to  be  tha t  these charges aga ins t  Mr  

Tsots i  had no bas i s  rea l l y,  the  board  jus t  came up w i th  

some charges and put  them to  h im and got  r id  o f  h im.   Or 

ra the r,  Dr  Ngubane,  they pu t  some charges togethe r,  

scared h im a  l i t t le  b i t .   [ laughs]  

DR NGUBANE:    Wel l ,  I  w ish  Cha i rperson wou ld  say… 

CHAIRPERSON:    And then sent  you and was i t  Mr  

Pamensky or  somebody e lse ,  sent  the  two o f  you to  ta lk  to  10 

you?  

DR NGUBANE:    Wel l ,  i t  wou ld  be  bet te r,  Cha i rpe rson,  i f  

you  sa id  the  reasons fo r  suspend ing  the  four  execut ives  

had no bas i s .  

CHAIRPERSON:    Wel l ,  tha t  too .   I  have –  I  th ink  I  

expressed tha t  pr ima fac ie  v iew to  o ther  w i tnesses to  say,  

you know,  inc lud ing  Mr  L inne l l ,  who defended the  

suspens ion ,  bu t  I  th ink  I  pu t  to  h im and to  –  ja ,  I  pu t  to  h im 

and I  th ink  to  Ms  K le in  tha t  I  have  got  some d i f f i cu l t y  w i th  

the  soundness o f  the  reason fo r  suspend ing  the  execut ives  20 

and I  sa id  I  have  some d i f f i cu l t y  w i th  the  soundness o f  the  

charges aga ins t  Mr  Tsots i  and I  sa id  we l l ,  there  seems to  

be  someth ing  a lso  about  the  remova l  o f  Mr  Ba loy i ,  you  

know?  So th is  board  was qu i te  busy du r ing  th is  t ime .  

 So I  do  no t  know i f  you want  to  say anyth ing  bu t  I  
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am jus t  g iv ing  you the  benef i t  o f  what  i s  go ing  on  in  my  

mind when I  look  a t  th is  cha rges and I  look  a t  Mr  Tsots i ’s  

depar tu re  and you might  w ish  to  say someth ing .  

DR NGUBANE:    Wel l ,  the  c l imate  c rea ted  by  the  

suspens ion  o f  the  four  execut ives  became ve ry  tox ic  and I  

th ink  Mr  Tsots i  su f fe red  f rom tha t  tox i c i t y.  

CHAIRPERSON:    Yes.   Wel l ,  you were  say ing  ear l ie r  on  i t  

wou ld  be  bet te r  i f  I  sa id  the  suspens ion  o f  the  execut ives  

had no bas i s .   I s  tha t  what  on  re f lec t ion  you have come to?  

DR NGUBANE:    Abso lu te ly.  10 

CHAIRPERSON:    Okay,  thank you .  

ADV SELEKA SC:    No,  he  has to ld  us  tha t  in  h is   p rev ious 

appearance,  Cha i r.  

CHAIRPERSON:    H ’m? 

ADV SELEKA SC:    He sa id  tha t  in  h is   p rev ious 

appearance.  

CHAIRPERSON:    Oh,  okay,  no .   I  must  have missed i t  

then.  

ADV SELEKA SC:    That  i s  why I  am not  ask ing  h im about  

i t ,  Cha i r.  20 

CHAIRPERSON:    Oh,  I  …[ in te rvenes]  

ADV SELEKA SC:    Because i t  m igh t  change.  

CHAIRPERSON:    Oh,  I  must  have missed i t .   No,  no ,  no ,  

thanks,  le t  us  cont inue.   I  mean i t  i s  impor tan t  to  look  a t  

th ings as  fa r  as  poss ib le  ob jec t i ve l y  even i f  you were  
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persona l l y  invo lved.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Espec ia l l y  when there  has been some 

t ime to re f lec t ,  i t  i s  impor tan t  to  be  ab le  to  say look,  here  I  

th ink  the re  was a  prob lem,  here ,  you know,  here  we fee l  

s t rong but  here  we can see tha t  there  was a  cha l lenge,  you  

know,  maybe th i s  shou ld  have been hand led  d i f f e ren t ly.   

Ja ,  okay,  thank you.  

ADV SELEKA SC:    You wou ld  reca l l ,  Cha i r,  tha t  i s  where  

Dr  Ngubane sa id  to  you i f  they  went  to  cour t  the  board  10 

wou ld  lose  the  mat te r.   I f  the  execut ives  went  to  cour t ,  they  

board  wou ld  lose  the  mat te r.  

CHAIRPERSON:    I  remember  h im say ing  when we were  

ta lk ing  about  why the  board  the  execut ives  the  amounts  

tha t  they pa id .  

ADV SELEKA SC:    Cor rec t .  

CHAIRPERSON:    I  remember  h im  say ing  we l l ,  i f  they  went  

to  cour t  they cou ld  w in  and come back bu t  I  d id  no t  

unders tand tha t  to  mean he was say ing  he  accepted tha t  

there  was no bas is  fo r  the  suspens ion .   I  thought  he  was 20 

say ing  look we  might  have thought  we are  on  s t rong  

grounds but  we accepted tha t  i f  they  went  to  Cour t  we were  

a t  r i sk ,  the  cour t  cou ld  go  th is  way  or  tha t  way,  there fore  i t  

was bet te r  to  se t t le  you know so tha t ’s  the  contex t  in  wh ich  

I  unders tood i t ,  ja .    
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 Okay,  Mr  Se leka.  

ADV SELEKA SC:    Thank you Cha i r.    Dr  Ngubane  I  won ’ t  

dea l  w i th  the  ve rac i t y  o r  o therw ise  o f  the  charges,  the  

Cha i rperson has  dea l t  w i th  tha t  bu t  here  there  was an  

a l legat ion  –  the re  is  one tha t  you on phone and now 

mov ing  onto  the  Act ing  Execu t ives ,  those who were  

appo in ted  to  ac t ,  tha t  you were  on  the  phone apparent ly  

say ing  tha t  you are  w i th  the  Pres idency ’s  o f f i ce  on  the  

phone and you came wi th  the  names A shou ld  no t  ac t ,  he  is  

no t  su i tab le ,  D shou ld  be  the  one who . . . [ ind is t inc t  –  10 

laugh ing ]  and you went  down the  l i s t  ident i f y ing  who was  

the  pre fe r red  cand ida te  to  ac t  and who was not .  

DR NGUBANE:    Cha i rperson tha t  i s  a  to ta l  exaggera t ion ,  I  

on ly  consu l ted  the  Min i s te r  on  the  issue o f  the  ac t ing  CEO,  

as  we l l  as  the  p roposed GE for  Commerc ia l  and Techno logy 

tha t ’s  what  I  wanted to  –  in  fac t  the  Board  asked me to 

ascer ta in  th is .   I  m igh t  have taken  long because you know 

get t ing  th rough to  the  Min i s te r  i s  no t  easy.  

CHAIRPERSON:    Yes,  yes .  

DR NGUBANE:   You know we have to  make a  number  o f  20 

t r ies  to  ge t  h im.  

CHAIRPERSON:    Okay.  

DR NGUBANE:   I t  wasn ’ t  about  names tha t  we were  

coming f rom the  Min is te r,  i t  was to  c la r i f y  the  doubts  tha t  

we had about  the  nominat ion  o f  these two peop le .  
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CHAIRPERSON:    Where  d id  the  names o f  the  peop le  who 

were  go ing  to  be  –  who had been  proposed to  ac t  in  the  

Execut ive  pos i t ion  come f rom? 

DR NGUBANE:   Wel l  what  I  remember  whether  these two  

peop le  tha t  I  went  to  phone about ,  the  there  was Ms 

Venete  and Mr  Masangu,  I  cannot  remember  how those  

names came but  I  know about  these two.  

CHAIRPERSON:    Yes and those  two came f rom where ,  

those names?  

DR NGUBANE:   I  th ink  Mr  Tsots i  you know i f  I  remember  10 

we l l ,  because we d idn ’ t  even know them,  you know we . . .  

CHAIRPERSON:    Okay,  because  Mr  Tsots i  sa id  when he  

came to  tes t i f y  on ,  we l l  when he came las t  t ime,  be fore  

las t  week i f  I  reca l l  cor rec t l y  he  sa id  he  ar r i ved a t  the  P&G 

meet ing  a f te r  lunch when he was  coming f rom lunch,  he  

ar r i ved  when the  P&G Commi t tee  had been go ing  on fo r  

someth ing  l i ke  ten  m inutes  d i scuss ing  and he found the  

commi t tee  d iscuss ing  names o f  peop le  who were  go ing  to  

ac t  in  the  pos i t ions  o f  the  execut ives .   He says  he  was 

surpr i sed tha t  the  P&G commi t tee  was d i scuss ing  names  20 

because on ly  he  and Ms Mabude i f  I  reca l l  cor rec t l y  knew 

the  peop le  who cou ld  ac t ,  new execut ives  or  managers  or  

whatever  because the  res t  o f  the  board  members  were  new 

peop le  and he sa id  he  ra ised th is  to  say how can you  

d iscuss names o f  peop le  tha t  you don ’ t  know,  you know,  
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because I  th ink  he  sa id  I  am the  on ly  one who can ta lk  

about  peop le  who are  go ing  to  ac t ,  o r  about  these  peop le .   

He then sa id  i f  I  remember  cor rec t l y,  Mr  Se leka w i l l  he lp  

me,  he  sa id  Dr  Ngubane responded by  say ing  these  names 

came f rom the  Min is te r,  the  Mins te r  sa id  these  are  the  

peop le  who shou ld  ac t .   That  –  i s  my reco l lec t ion  the  same 

as yours  Mr  Se leka.  

ADV SELEKA SC:    Cha i rpe rson i t  i s  as  i f  you  have read  

h is  response and you are  repeat ing  i t .   

CHAIRPERSON:    Oh,  okay.  10 

ADV SELEKA SC:    That  –  those minutes  o f  the  30 t h  o f  

March where  the  charges are  Cha i rperson,  page 305,  he  

says:  

“Wi th  respect  . . . ”  

Th is  i s  now Mr  Tsots i  respond ing  to  the  charges.  

“Wi th  respect  to  the  appo in tment  o f  an  ac t ing  Ch ie f  

Execut ive  Mr  Tsots i  repor ted  tha t  when he had 

jo ined the  P&G meet ing  . . . ”  

 Now th is  i s  . . . [ in te rvenes]   

CHAIRPERSON:    Bu t  i f  what  he  says i s  essent ia l l y  the  20 

same as what  I  have sa id  then you don ’ t  have to  repeat  i t ,  

bu t  i f  there  i s  someth ing  impor tan t  then you can repeat  i t .  

ADV SELEKA SC:    I  don ’ t  have to  Cha i r,  he  does  a t  the  

end say he  was adv i sed tha t  Dr  Ngubane had engaged w i th  

the  Min is te r  o f  DP who had suggested the  peop le  tha t  i s  
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the  peop le ,  the  ac t ing  peop le ,  and Dr  Ngubane has tha t  

parag raph there  in  f ron t  o f  h im.    

 So th is  w i l l  no t  be  news.  

CHAIRPERSON:    Except  tha t  i t  i s  impor tan t  to  d i s t ingu ish  

be tween two th ings,  I  sa id  tha t  he  sa id  Dr  Ngubane  

responded a t  the  meet ing  and sa id  the  names came f rom 

the  Min is te r,  bu t  f rom what  you a re  read ing  i t  seems tha t  

he  sa id  he  was to ld  tha t  i t  was Dr  Ngubane who sa id  the  

Min is te r  p rov ided  these names.  

ADV SELEKA SC:   Yes,  the  Min is te r  he  says he  was  10 

adv ised.  

CHAIRPERSON:       Yes,  what  do  you say to  tha t?  

DR NGUBANE:    Th is  i s  to ta l l y  no t  t rue  Cha i rpe rson,  as  I  

say  I  phoned the  Min i s te r  to  dea l  w i th  the  issue o f  peop le  

we d id  no t  want  to  see in  ac t ing  pos i t ions .  

CHAIRPERSON:    Ja ,  yes .    So the  phones tha t  you  

ment ioned,  two,  were  they peop le  tha t  ended up ac t ing  or  

was i t  peop le  who the  Board  d id  no t  want  to  a l low them to  

ac t?  

DR NGUBANE:   They were  peop le  tha t  we sa id  Tsots i  20 

proposed fo r  those pos i t ions .  

CHAIRPERSON:    Ja .  

DR NGUBANE:   And the  Board  wou ld  no t  accept  th is .  

CHAIRPERSON:    Oh,  okay,  ja .   Mr  Se leka?  

ADV SELEKA SC:    Thank you Cha i r.   So Dr  Ngubane the  
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two pos i t ions  o f  the  Act ing  CEE was you say you knew 

about  tha t  one.  

DR NGUBANE:    No,  no ,  no  we d isputed tha t  and 

there fo re  I  cou ld  ca l l  the  Min i s te r  to  ask  i f  he  had 

author ised tha t  th is  happened and she sa id  she hadn ’ t  and 

she sa id  she was  on ly  in te res ted  i n  no t  be ing  consu l ted  on  

the  name o f  the  ac t ing  CE,  bu t  she had not  au tho r ised tha t  

the  CE fo r  Genera t ion  shou ld  become the  Act ing  CE .     

ADV SELEKA SC:    So who dec ided who shou ld  be  the  

ac t ing  CE? 10 

DR NGUBANE:    CE?   

ADV SELEKA SC:    Yes,  CFO.  

DR NGUBANE:    We nominated Mr  S i themba Khosa[? ] .  

ADV SELEKA SC:    Okay so  the  Board  nominated h im? 

DR NGUBANE:    Ja .  

ADV SELEKA SC:    Then who nom inated the  person  to  ac t  

in  the  p lace o f  Mr  Dan Marokane?   I s  tha t  Edwin  Made lane  

or  . . . [ in te rvenes]   

DR NGUBANE:    Ja ,  ja  Dan Marokane was rep laced by  

. . . [ in te rvenes]   20 

ADV SELEKA SC:    Or  Edwin  Mah langu?  

DR NGUBANE:    Yes,  tha t  i s  why I  am say ing  tha t  one I  am 

not  too  c lear  how i t  happened.  

ADV SELEKA SC:    Yes,  no t  i t  i s  f ine .   You don ’ t  –  then  

Edwin  Made lane,  the  board  nomina ted h im.  
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DR NGUBANE:    No.    

ADV SELEKA SC:   Who nominated? 

DR NGUBANE:    I  can ’ t  remember  tha t .   I  p resume he was 

nominated dur ing  the  meet ing ,  bu t  I  can ’ t  remember  who 

came wi th  h im.  

ADV SELEKA SC:    Then the  las t  one we are  le f t  w i th  i s  

Ms Nonku lu leko D lamin i ,  you say  about  you don ’ t  know 

a lso  how she came about?  

DR NGUBANE:    No d idn ’ t .  

ADV SELEKA SC:    Do you know tha t  –  sor ry,  d id  you want  10 

to  say someth ing? 

DR NGUBANE:    I  say  there  was no d ispute  or  d iscuss ion  

about  her  name.  

CHAIRPERSON:    Yes.  

DR NGUBANE:   So wi th  Abraham Massau as  we l l  there  

was no d iscuss ion .  

CHAIRPERSON:    Okay.  

ADV SELEKA SC:    So whatever  Mr  Tsots i  m ight  have t r ied  

to  do  he  was over ru led?  

DR NGUBANE:    In  te rms Act ing  CE? 20 

ADV SELEKA SC:    Yes.  

DR NGUBANE:    Ja ,  and Techno logy and Commiss ion .  

ADV SELEKA SC:    Yes,  because he has dea l t  w i th  i t  there  

and th i s  i s  where  I  want  to  go  to ,  Nonku lu leko Ve le te  has 

tes t i f ied  he re  prov ided an a f f idav i t  tha t  she had been  
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ca l led  the  day be fore  by  Mr  Koko to  p rov ide   her  CV to Mr  

Koko,  Mr  Koko who we unders tand f rom Ms Ve le te  was a t  

tha t  t ime a t  Me l rose A rch .    

 In  fac t  ask ing  Ms  Ve le te  or  D lamin i  to  come to  h im 

a t  Me l rose Arch .  

DR NGUBANE:    Wel l  I  don ’ t  know anyth ing  about  tha t .    

ADV SELEKA SC:    That  la te r  tha t  day in  the  even ing  they  

met  wh i le  Ms D lamin i /Ve le te  was go ing  back home and Mr  

Tsots i  sa id  to  her  I  may be suspended tomorrow a long w i th  

o ther  execut ives ,  and there  is  a  poss ib i l i t y  tha t  you  w i l l  ac t  10 

in  the  pos i t ion  o f  the  FD.    I t  wasn ’ t  Mr  Koko,  bu t  you d idn ’ t  

cor rec t  me.   So Mr  Koko mee ts  and he says  to  her  

tomorrow I  may be suspended a long w i th  o the r  execut ives  

and the re  is  a  poss ib i l i t y  tha t  you w i l l  ac t  in  the  pos i t ion  o f  

the  FD.  

DR NGUBANE:    Bu t  the  suspens ions fo r  the  th ree  came 

wi th  Mr  L inne l l  and Mr  Tsots i .  

CHAIRPERSON:    I  th ink  Mr  Se leka you need to  c la r i f y  

what  po in t  you want  to  make and I  th ink  i t  may be tha t  you 

jus t  want  to  hear  whether  Dr  Ngubane knows anyth ing  20 

about  those meet ings.  

ADV SELEKA SC:    Correc t  Cha i r.  

DR NGUBANE:    Sor ry  s i r,  what  I  am t ry ing  to  ge t  a t  i f  the 

Pres ident  accord ing  to  Mr  Tsots i  had named the  peop le  to  

be  suspended,  how then does somebody e l se  come in  on  
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tha t  i ssue,  because i t  i s  coming f rom above v ia  the  

Cha i rperson o f  the  Board  to  the  Board ,  so  . . . [ in te rvenes]   

CHAIRPERSON:    I  th ink  where  Mr  Se leka is  go ing  is  here ,  

and he is  go ing  to  la te r  come in  i f  I  am not  ident i f y ing  h is  

po in t  cor rec t l y.   Ms D lamin i ,  Ve le te ,  D lamin i?  

ADV SELEKA SC:    She sa id  D lamin i ,  she was prev ious 

Ve le te ,  now Dlam in i .  

CHAIRPERSON:    On the  10 t h ,  tha t  i s  now before  the  da te  

o f  the  meet ings where  the  suspens ions were  dec ided,  on  

the  10 t h  she says  she was ca l led  by  Mr  Koko to  a  meet ing  10 

in  –  she sa id  Mr  Koko to ld  he r  and asked her  to  come to  a  

meet ing  a t  Me l rose Arch ,  bu t  as  I  unders tand the  pos i t ion  

she was busy in  another  s t ra teg ic  sess ion  w i th  Ms  Mole fe ,  

the  FD,  and o ther  peop le ,  so  he  to ld  Mr  Koko tha t  he  wou ld  

no t  be  ab le  to  and then Mr  Koko asked her  to  send h im her  

CV.   What  I  can ’ t  remember  i s  whe ther  a t  tha t  s tage  in  tha t  

–  now I  th ink  he  d idn ’ t  te l l  her  then but  la te r  in  the  even ing  

a f te r  work  the  two met  a t  a  ca fe  o r  McDona lds  accord ing  to  

Ms D lamin i ’s  ev idence and they met  fo r  about  20  m inutes  

and Mr  Koko had  not  rece ived a  CV f rom Ms Dlamin i ,  even  20 

though Ms D lamin i  thought  she had sent  i t  so  she sent  i t  to  

h im,  they ta lked  and he then to ld  Ms D lamin i  a t  tha t  

meet ing  a f te r  work  tha t  they were  –  he  was go ing  to  be 

suspended –  there  were  o ther  execut ives  to  be  suspended  

the  fo l low ing day or  in  the  next  few  days,  I  can ’ t  remember,  
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fo l low ing day,  the re  was a  poss ib i l i t y  tha t  Ms D lamin i  cou ld  

be  asked to  ac t  in  the  pos i t ion  o f  FD.  

 I s  tha t  –  do  you have any idea how Mr  Koko cou ld  

have known befo re  the  meet ing  o f  the  Board  on  the  11 t h  

tha t  there  were  peop le  who were  to  be  suspended he was  

one o f  them and a l ready ta lk ing  about  who cou ld  be  ac t ing  

in  one o f  the  pos i t ions?  

DR NGUBANE:    Wel l  what  in t r igues me Cha i rperson Mr  

Tsots i  go t  names  g iven accord ing  to  h im by the  Pres ident ,  

how d id  Koko know tha t  he  was one o f  the  peop le  to  be 10 

suspended,  because th is  who le  t h ing  came th rough the  

Cha i rman and L inne l l .  

CHAIRPERSON:    Wel l  the  o the r  par t  wh ich  Mr  Se leka was 

s t i l l  go ing  to  pu t  to  you is  th is  Dr  Ngubane tha t  Ms Dan ie l s  

has a lso  tes t i f ied  w i th in  Par l iament  and he re  tha t  on  tha t  

same day,  the  10 t h ,  she was ca l led  to  a  meet ing  a t  Me l rose 

Arch  by  Mr  Koko and they –  she wa i ted  fo r  h im in  a  

res taurant ,  he  came a f te r  an  hour  o r  so  and then pa id  the  

b i l l  and then took her  o r  led  her  to  ce r ta in  o f f i ces  a t  

Me l rose A rch  where  they met  Mr  Sa l im Essa,  and Mr  Sa l im 20 

Essa accord ing  to  Ms Dan ie ls  asked Ms Dan ie ls  what  the  

procedure  a t  Eskom is  i f  you  want  to  suspend an execut ive  

and Ms Dan ie ls  says she responded a f te r  she looked a t  Mr  

Koko and got  the  impress ion  tha t  Mr  Koko was g iv ing  her  

the  go -ahead tha t  she shou ld  respond and then a f te r  tha t  
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Mr  Sa l im Essa accord ing  to  Ms Dan ie l s  to ld  her  tha t  there  

were  four  execut ives  to  be  suspended,  e i the r  the  fo l low ing 

day or  in  the  nex t  few days a t  Eskom and ment ioned them 

actua l l y  by  name,  inc lud ing  Mr  Koko.  

 Mr  Dan ie ls  says when I  heard  th i s  I  looked a t  Mr  

Koko but  he  was coo l ,  he  was ca lm,  he  was not  shocked o r  

anyth ing  and then she cont inues,  bu t  the  g is t  o f  i t  i s  tha t  

acco rd ing  to  Ms  Dan ie l s  Mr  Sa l im Essa on the  10 t h  o f  

March a l ready knew tha t  they there  were  to  be  suspens ions 

o f  cer ta in  execut ives  bu t  in te res t ing ly  h i s  l i s t  o f  peop le  to  10 

be  suspended a l ready on the  10 t h  had a  four th  person,  

namely  the  f inanc ia l  d i rec tor,  whereas accord ing  to  Mr  

Tsots i  and Mr  L inne l l  the  two o f  them had come f rom 

Durban w i th  th ree  names f rom tha t  Durban meet ing .  

 Now i f  o r  ra the r  Mr  Marokane conf i rmed tha t  tha t  

day he  was ca l led  by  Ms Dan ie l s  and -   to  a  meet ing  and  

they met  and she  shared th is  in fo rmat ion  w i th  Mr  Marokane  

o f  what  had happened a t  Me l rose Arch ,  so  Mr  Marokane  

has conf i rmed tha t  much.  

 So now i f  th is  ev idence is  t rue  o f  Ms Dan ie ls  and o f  20 

Ms D lamin i  i t  wou ld  appear  tha t  Mr  Koko may have known 

about  the  suspens ions fo r  the  11 t h  and i t  seems tha t  Mr  

Sa l im Essa,  somebody f rom outs ide  o f  the  Board ,  knew 

about  the  impend ing  suspens ions ,  bu t  a lso  was the  f i rs t  

person tha t  we hear  about  who had the  FD inc luded in  the  
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l i s t  so  when the  Min is te r  comes to  the  Board  on  the  

morn ing  o f  the  11 t h  and ta lks  about  four  a reas tha t  must  be  

invest iga ted  and  inc ludes f inance tha t  i s  a l ready  in  l ine  

what  accord ing  to  Ms Dan ie l s  Mr  Sa l im Essa to ld  he r  then.  

 So Mr  Se leka wanted to  pu t  th is  to  say here  is  some 

ev idence we have had,  do  you have some comments  bu t  i f  

i t  i s  t rue  th is  ev idence i t  wou ld  suggest  tha t  cer ta in  peop le  

may  have known about  the  suspens ion ,  cer ta in  peop le ,  o r  

somebody outs ide  o f  Eskom migh t  have known about  the 

suspens ions even  before  cer ta in  members  o f  the  Board  go t  10 

to  know about  i t .  

DR NGUBANE:   Wel l  the  on ly  person probab ly  who can  

c la r i f y  th is  i s  Mr  L inne l l ,  how the  in fo rmat ion  o f  suspens ion  

oh,  and the  Cha i rman h imse l f ,  how the  in fo rmat ion  o f  

suspens ion  then got  to  o ther  peop le ,  I  don ’ t  know.  

CHAIRPERSON:    Wel l  one o f  the  th ings tha t  Ms  Dan ie ls  

says w i th  regards to  tha t  meet ing  w i th  Mr  Sa l im Essa is  

tha t  she says Mr  Sa l im Essa in t roduced h imse l f  to  her  as  

an  adv isor  to  the  Min is te r.    So you have Sa l im Essa,  i f  i t  

i s  t rue ,  in t roduc ing  h imse l f  to  Ms  Dan ie l s  as  an  adv i sor  to  20 

the  Min i s te r  and a l ready hav ing  a  l i s t  o f  execut ives  to  be 

suspended tha t  inc ludes the  F inanc ia l  D i rec to r  then you 

have the  Min i s te r  coming to  the  Board  the  fo l low ing  

morn ing  and say ing  the  areas to  be  invest iga ted  are  the  

fo l low ing and fo r  the  f i rs t  t ime f inance is  inc luded because  
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in  Durban i t  was not  inc luded.    That  i s  par t  o f  the  

ev idence.   

 Mr  Se leka I  hope I  covered what  . . . [ in te rvenes]   

ADV SELEKA SC:    You have covered tha t  cha i r,  you have 

covered tha t .   May I  add someth ing  to  tha t  because you  

see Dr  Ngubane Ms Dan ie ls  goes  fu r ther  to  say tha t  th is  

man who has in t roduced h imse l f  as  the  Min is te r ’s  -   the 

adv isor  to  the  Min is te r  she says Mr  Essa proceeded to  te l l  

me tha t  the re  wou ld  be  an invest iga t ion  by  an  i ndependent  

f i rm in to  the  a f fa i rs  o f  Eskom.   An independent  f i rm in to  the 10 

a f fa i rs  o f  Eskom,  and you sa id  the  Min is te r  sa id  to  the 

Board  the  Min is te r  ins t ruc ted  Aud i t  &  R isk  to  appo in t  an  

invest iga to r.  

 Here  is  another  po in t  o f  s im i la r i t y  be tween what  Ms  

Dan ie ls  i s  say ing  she heard  the  day be fo re  and what  the  

Min is te r  says the  next  day a t  the  meet ing  because we know 

tha t  u l t imate ly  Dentons,  a  law f i rm,  ge ts  to  be  appo in ted .   

DR NGUBANE:    I t  i s  too  compl ica ted .  

ADV SELEKA SC:    I t  i s  too  compl ica ted .     

CHAIRPERSON:    And ta lk ing  about  the  add i t ion  o f  Ms 20 

Mole fe ’s  name among the  execut ives  to  be  suspended 

ev idence was led  some t ime back –  no ,  no  even recent ly  by  

her  tha t  ac tua l l y  recent ly  no t  some back,  was led  tha t  a t  

some s tage she had met  w i th  Mr  Sa l im Essa when she had  

a  meet ing  w i th  Mr  Koko,  I  th ink  they were  a t  a  meet ing  a t  a  



13 OCTOBER 2020 – DAY 282 
 

Page 242 of 289 
 

res taurant  o r  some p lace and they were  d iscuss ing  a  

cer ta in  i ssue re la t ing  to  work ,  I  th ink  Ms Mole fe  had made  

a  cer ta in  p resenta t ion  to  e i ther  the  Board  o f  Cha i rperson,  

tha t  was I  th ink  be fore  your  t ime,  w i th  the  prev ious  Board ,  

and the  Cha i rperson was not   happy w i th  the  presenta t ion  

so  Mr  Koko sa id  he  and Ms Mole fe  wou ld  work  on  i t ,  bu t  

then . . . [ in te rvenes]   

ADV SELEKA SC:    That ’s  Mat j i l l a  Cha i r,  Co l l in  Mat j i l l a .  

CHAIRPERSON:    Oh I  am sor ry,  I  am ter r ib ly  so r ry  yes,  i t  

i s  the  second t ime.   I t  i s  no t  Mr  Koko,  i t  i s  Mr  Mat j i l l a .  10 

ADV SELEKA SC:    Co l l in  Mat j i l l a .  

CHAIRPERSON:    Who was ac t ing  CEO at  some s tage.  

ADV SELEKA SC:    That  i s  r igh t .  

CHAIRPERSON:    I  am sor ry,  i t  is  the  second t ime,  i t  i s  

jus t  tha t  the  one  is  Mr  Mat j i l l a  the  o the r  one i s  Mache l la  

Koko so  I  th ink  I  ge t  confused.    So Mr  Mat j i l l a ,  so  Mr  

Sa l im Essa had spoken to  Mr  Mat j i l l a  and ar rangements  

had been made fo r  Reg iments ,  Mr  Er ic  Wood had come and 

put  a  p roposa l  o r  an  ag reement  tha t  they wan ted to  

conc lude w i th  Eskom and Ms Mole fe  re jec ted  tha t  because 20 

they sa id  there  was no compl iance w i th  p rocurement  

p rocesses,  and there  was qu i te  an  issue between her  and  

Mr  Mat j i l l a  about  tha t .    Mr  Tsots i  go t  to  know about  i t  I  

th ink  a t  some s tage a lso  had d iscussed i t ,  bu t  u l t imate ly  i t  

wou ld  seem Mr  –  Ms Mole fe ’s  re jec t ion  o f  tha t  may we l l  
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have caused the  agreement  no t  be  proceeded w i th ,  bu t  i t  

may we l l  be  tha t  i f  i t  i s  t rue  tha t  Mr  Essa in  h is  l i s t  had Ms  

Mole fe  added as  one o f  the  execut ives  to  be  suspended in  

c i rcumstances where  a t  the  Durban meet ing  her  name was  

not  inc luded i t  may we l l  be  tha t  Mr  Essa remembered tha t  

th is  f inanc ia l  d i rec to r  was prob lemat ic  p rev ious ly,  so  she 

needs to  be  suspended.    

 You might  no t  ab le  to  say anyth ing  bu t  we are  

ment ion ing  a l l  o f  these th ings,  cer ta in l y  I  am ment ion ing  

them because they may go to  the  po in t  o f  whether  the re  10 

were  peop le  ou ts ide  o f  Eskom,  ou ts ide  o f  the  Board  who  

were  in f luenc ing  dec is ions or  who were  . . . [ ind is t inc t ]  

cer ta in  dec i s ions to  be  taken  ins ide  Eskom,  we a re  

ment ion ing  i t  because i t  i s  par t  o f  the i r  p ic tu re ,  yes ,  okay.  

ADV SELEKA SC:   Dr  Ngubane in  your  t ime,  le t ’s  dea l  w i th  

th is  because the  te rms o f  re fe rence by  Mr  L inne l l  they  had 

a  re t i red  judge as  proposed.   The propos i t ion  to  have a  law 

f i rm doesn ’ t  have  tha t  aspect  so  the  re t i red  judge seemed 

to  have come f rom Mr  L inne l l ,  h is  te rms o f  re fe rence are  

re jec ted  u l t imate l y  and he says one o f  the  reasons is  on  20 

the  bas i s  tha t  he  proposed the  re t i red  judge.   I  don ’ t  know 

whethe r  you know or  no t  know about  tha t .  

DR NGUBANE:    No,  I  know tha t  was in  h is  s ta tement ,  in  

the  wr i t ten  s ta tement  bu t  I  don ’ t  th ink  tha t  was the  reason 

why he was not  conf i rmed.  
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ADV SELEKA SC:    Yes,  so  he  says Ms Mabude ind ica ted  

tha t  the  Min is te r  sa id  you can appo in t  a  re t i red  judge,  

tha t ’s  what  he  says,  bu t  a t  Me l rose Arch  the  meet ing  o f  the 

10 t h  o f  March . . . [ in te rvenes]   

DR NGUBANE:    Sor ry?  

ADV SELEKA SC:    Oh,  you want  to  comment  on  i t?  

DR NGUBANE:    Jus t  a  quest i on ,  i s  i t  no t  on ly  the  

government  tha t  can appo in t  a  re t i red  judge? 

CHAIRPERSON:    Oh you a re  ask ing?  

DR NGUBANE:   I  am ask ing .  10 

CHAIRPERSON:    Wel l  I  know tha t  in  the  documents  Mr  

L inne l l  sa id  the  Min i s te r  sa id  on ly  the  Pres ident  can  

appo in t  a  judge,  I  th ink ,  I  don ’ t  know whethe r  on  the  

recommendat ion  o f  the  Min is te r  o f  Jus t ice  or  whatever  and  

whatever  and Mr  L inne l l  seemed to  th ink  tha t  was  not  a  

va l id  reason b lah-b lah-b lah ,  we l l  I  know tha t  there  a re  

judges who,  re t i red  judges who ge t  appo in ted  to  do  pr iva te  

arb i t ra t ions ,  and  when they do  pr iva te  arb i t ra t ions  they 

don ’ t  ge t  appo in ted  by  the  Pres ident ,  they  ge t  appo in ted  by 

the  par t ies  who  do those app l i ca t ions o r  by  a rb i t ra t ion  20 

organ isa t ions bu t  i f  you  are  go ing  to  fo r  examp le  do  a  

commiss ion  you have got  to  be  appo in ted  by  the  Pres ident  

i f  i t  i s  a  p res iden t ia l  commiss ion .   I  th ink  you can –  there  

are  prov inc ia l  commiss ions as  we l l  in  tha t  case I  am not  

sure  i f  –  I  th ink  there  have been judges who have done  
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what  I  cons ider  to  be  prov inc ia l  commiss ions,  bu t  I  don ’ t  

know –  I  know tha t  i f  a  judge is  go ing  to  per fo rm what  i s  

ca l led  a  se rv i ce  or  render  an  ass is tance in  te rms o f  

Sect ion  7  o f  the  Judges Remunera t ion  and Terms and 

Cond i t ions  o f  Employment  Act  tha t  requ i res  the  Min is te r  o f  

Jus t ice  and I  th ink  the  Pres ident  as  we l l .  

 So  though I  –  maybe i t  depends  how i t  wou ld  be  

done but  tha t  k ind  o f  invest iga t ion  wou ld  have been  I  th ink  

fo r  me a  b i t  unusua l  fo r  a  j udge to  be  invo l ved in ,  bu t  ja  

tha t ’s  a l l  I  can  say.  10 

ADV SELEKA SC:    But  I  am go ing  there ,  the  d i f fe rences 

between the  two  approaches in  the  sense tha t  the  one 

approach you have the  te rms o f  re fe rence wh ich  has a  

pres id ing  person,  env isaged to  be  a  judge,  on  the  o ther  

hand a t  Me l rose Arch  a  law f i rm is  env isaged.   So three 

people,  four people,  a ret i red judge a law f i rm.  You see the 

dist inct ion between the two? 

DR NGUBANE:   You are r ight .  

ADV SELEKA SC:   But  there is a commonal i ty of  purpose.  

CHAIRPERSON:   Was a law f i rm ment ioned by Mr Sal im 20 

Essa? 

ADV SELEKA SC:   He says law f i rm Chai r.  

CHAIRPERSON:   Oh okay.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Okay.   So he already knows that  i t  is going 
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to be a law f i rm even before the board meets? 

ADV SELEKA SC:   An independent – may I  read:  

“ Independent f i rm”.  

CHAIRPERSON:    Oh he say independent f i rm? 

ADV SELEKA SC:   Ja into the affai rs of  Eskom.  

CHAIRPERSON:   Yes.   Ja i t  does not  make a di fference.  

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   So this – but  what succeeds seems to be 

the advice of  the Minister ’s advisor.   The plan that  succeeds.   10 

You understand what I  am saying? 

DR NGUBANE:   Wel l  I  do I  mean. 

ADV SELEKA SC:   Okay.  

DR NGUBANE:   The Audi t  and Risk I  am not  sure what  

process they fol lowed.  I  th ink i t  was an open tender.   I f  I  

remember.  

ADV SELEKA SC:   I t  was not .  

CHAIRPERSON:   For the appointment of  Dentons? 

DR NGUBANE:   Yes.  

ADV SELEKA SC:   I t  was not .  20 

DR NGUBANE:   I t  was not? 

ADV SELEKA SC:   I t  was not .   There is – these law f i rms 

were approached say they sol ic i ted request  for  proposals 

f rom them. 

DR NGUBANE:   But  is that  not  an open – that  should be an 
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open tender.  

CHAIRPERSON:   Yes I  mean that… 

DR NGUBANE:   They sol ic i t  proposal .  

CHAIRPERSON:   That  seems to have been i r regular i tsel f .   

Ja.  

DR NGUBANE:   I  mean ten people can come with proposals.  

ADV SELEKA SC:   And Dentons because I  do not  have much 

t ime Dr Ngubane Dentons was disqual i f ied twice by your  

Audi t  and Risk.   The meet ing of  the 10t h Apri l  2017 is 

disqual i f ied because i t  lacked technical  speci f icat ions or 10 

does not  comply wi th i t .   The meet ing of  the 12t h or 14t h Apri l  

2015 again the person who were conduct ing this  

sol ic i t izat ion of  proposals they recommend that  Denton not  

be appointed.   They say Joost  –  what is that  law f i rm?  

Adams.  

DR NGUBANE:   Adams ja.  

ADV SELEKA SC:   And – should be the one appointed.   So 

on the minutes they say Dentons response was evaluated 

the resul ts of  which indicated that  there was insuff ic ient  

informat ion to determine that  the suppl ier was technical ly 20 

acceptable.   That  is the 10t h Apri l  2015 minutes – minutes of 

Audi t  and Risk Commit tee.   Mr Khumalo is there,  Ms Carr im 

and Ms Mabude is the chairperson.   Four days la ter the 

same commit tee meets and here they say:  

“The commit tee stated that  they needed to 
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understand” 

 Oh I  must  read – f i rst  read this.  

“Dentons the contract  condi t ions were not  

accepted.   The pr ice quoted is  not  f ixed.   The 

tota l  pr ice quoted and resources provided 

may increase based on clar i f icat ion sought 

f rom Eskom with regard to the Terms of  

Reference.   The scope of  work may not  be 

concluded in three months per iod as 

indicated. ”  10 

 So their  contract  condi t ions are not  accepted.    

“The commit tee stated that  they needed to 

understand” 

 I  am reading fast  – I  am skipping a paragraph which 

is important .  

“Commercial  reported that  on based on the 

above negot ia t ions outcomes they 

recommended the fol lowing that  the rates 

based contract  be concluded with Savage 

Jooste and Adams.  The Chief  Execut ive be 20 

author ised wi th the power to  delegate further 

to take al l  necessary steps including the 

signing of  the agreements,  consents and 

other documentat ion necessary related 

thereto.   The commit tee that  – the commit tee 
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stated that  they needed to understand the 

fol lowing – fo l lowing the previous meet ing 

held on 10 Apri l  2015 wherein Dentons was 

recommended as the suppl ier of  choice why 

Commercial  was now recommending Savage 

Jooste and Adams Commercial  reported that  

Dentons stated that  they cannot cap thei r  

pr ices they needed to – they needed to 

foremost understand the scope of  the work.  

Dentons also submit ted their  own proposed 10 

Terms and Condi t ions and stated that  they 

were not  comfortable wi th the Eskom NEC 

type cont ract .   Commercial  sent  an urgent  

emai l  to Dentons. ”  

 Now despi te the recommendat ion this commit tee 

decides that  Dentons – negot iat ions must  be pursued with 

Dentons so that  Dentons can adjust  i ts pr ice and so on and 

so forth.  

 Af ter be ing disqual i f ied two t imes.   Did you know 

about that  as the board? 20 

DR NGUBANE:   No.   Wel l  the board commit tees have 

delegated approval  author i ty.  

CHAIRPERSON:   Do they not  report  back on the ful l  board 

or the ir  chai rpersons.   Do they not  report  back to their  fu l l  

board f rom t ime to t ime on thei r  act iv i t ies to say this what we 
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have been busy wi th,  th is is what we are doing,  th is is what  

we should – we wi l l  be busy wi thin the next  few months or  

something l ike that? 

DR NGUBANE:   The pract ice Chairperson is that  they report  

quarters.  

CHAIRPERSON:   Yes okay.  

DR NGUBANE:   When we prepare the shareholder ’s report .  

CHAIRPERSON:   Yes.  

DR NGUBANE:   But  even then i t  is not  a fu l l  … 

CHAIRPERSON:   Report .  10 

DR NGUBANE:   Process i t  is just  a matter of  th is contract  

was granted or you know.  

CHAIRPERSON:   Okay.  

DR NGUBANE:   That  sort  of .  

CHAIRPERSON:   Okay.  And then they might  not  te l l  you 

whether they fol lowed processes or not .  

DR NGUBANE:   No.  

CHAIRPERSON:   You would assume them to have fol lowed 

the processes.  

DR NGUBANE:   With the delegat ion of  author i ty no.  20 

CHAIRPERSON:   Ja.   I t  is thei r  decision.  

DR NGUBANE:   Yes.  

CHAIRPERSON:   Okay.  

ADV SELEKA SC:   And then Dr Ngubane Dentons gets 

appointed by let ter  dated 17 Apri l  2015.   They say they 
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commenced their  work on 20 Apr i l  2015.   But  that  f i rst  week 

you wi l l  recal l  is a meet ing wi th some of  the board members 

and in fact  the board in Cape Town to understand the scope 

of  work.  

DR NGUBANE:   Yes.  

ADV SELEKA SC:   You recal l  that? 

DR NGUBANE:    Yes.  

ADV SELEKA SC:   Dentons starts the work which essent ia l ly 

gets stopped six  weeks into their  job.   And this is what we 

came to understand f rom Ms Klein.   The reason why you 10 

stopped Dentons work is because the board or Audi t  and 

Risk u l t imately came to the board said what we are receiving 

f rom Dentons is nothing new – noth ing we do not  know from 

their  invest igat ion.   You know that? 

DR NGUBANE:   No.  

ADV SELEKA SC:   You know that  you wrote a let ter  to the 

Minister.  

DR NGUBANE:   No,  no,  no.  

ADV SELEKA SC:   To that  effect .  

DR NGUBANE:   No.   Scope – I  mean the – the whole 20 

invest igat ion was structured in task orders.   Task order 

number 1 would start  and i t  researched or reported on al l  the 

areas part icular ly the issue of  correctness of  informat ion that  

comes to the board.   That  work was done.  

 And when they reported they had covered al l  those 
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areas and actual ly proved that  the informat ion coming to the 

board was substant ia l ly correct .  

 Now there was no budget for the Dentons work.   They 

could have moved to Task order number 2 i f  there was a 

budget as far as I  understood i t .   But  because they had 

produced suff ic ient  informat ion on the issues that  were 

pressing at  Eskom, f inancial  chal lenges,  fa i lure of  

Generat ion and maintenance,  the delay in br inging to  st ream 

the new bui ld.   You know al l  those areas were covered.  

 There was no way we could go on wi thout  get t ing a 10 

budget for i t .   But  we are sat isf ied that  what they have 

covered would help us to change the organisat ion.   And i t  d id 

change.  

ADV SELEKA SC:   Yes.   Over the weekend because we went 

and did a search Dr Ngubane af ter we heard the test imony of  

Ms Klein.   Ms Klein’s test imony was unequivocal  and she 

repeated th is to the board – to the Chairperson that  the view 

was that  there was no new informat ion coming f rom the 

invest igat ion.  

 There is a let ter we have obtained and I  – I  see i t  has 20 

not  been included Chairperson in the second – Eskom 

Bundle 13 which is the Reference Bundle.   I  wi l l  provide you 

wi th that  let ter because there you wri te to  the Minister and 

you talk ing about – 

“There is nothing unfami l iar coming out  of  Dentons 
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invest igat ion.   Nothing that  we are not  fami l iar wi th.”  

DR NGUBANE:   Wel l  I  would l ike to see that  let ter.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   [Mumbl ing and talk ing over one another] .  

ADV SELEKA SC:   No I  wi l l  show i t  to you.  

CHAIRPERSON:   Ja.   Is i t  – is i t  here? 

ADV SELEKA SC:   I t  is – a copy is here.  

CHAIRPERSON:   Oh somebody was looking for i t .  

ADV SELEKA SC:   They wi l l  pr int  i t  out  Chai rperson.  

CHAIRPERSON:   Okay.   We are at  four minutes past  s ix.  10 

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   And I  am al ive to  the fact  that  i t  has been 

a long day Dr Ngubane.  

ADV SELEKA SC:   To Dr Ngubane.  

CHAIRPERSON:   Where are we in relat ion to f in ishing? 

ADV SELEKA SC:   Ja let  us – Chair  I  could f in ish off  in 

f i f teen minutes.  

CHAIRPERSON:   And basical ly those parts where you just  

want to let  h im comment i f  he has a comment.  

ADV SELEKA SC:   Yes.  20 

CHAIRPERSON:   He might  not  have a comment you can … 

ADV SELEKA SC:   Just  put  i t  to him. 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Go through i t  – put  i t  to him.  
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ADV SELEKA SC:   Yes.  

CHAIRPERSON:   I f  he has a comment he wi l l  comment i f  he 

does not  he does not  have a comment he wi l l  not  have. 

ADV SELEKA SC:   Yes.   So I  should f in ish then quickly.   So 

Dr Ngubane the impression that  gets created here is  

1.  The appointment – wel l  the engagement of  Mr Linnel l  is  

phased out .  He gets removed.  

Dentons gets appointed and Dentons the intent ion is to  

appoint  i t  for three months but  Dentons only works for s ix 

months and a bi t .  10 

CHAIRPERSON:   S ix weeks.  

ADV SELEKA SC:   S ix weeks thank you Chai r.  

CHAIRPERSON:   Or seven weeks.  

ADV SELEKA SC:   They say about seven weeks and 

according to how – what I  have seen i t  is even hardly seven 

weeks and they are stopped.   And they are stopped the 

t iming of  the stopping is interest ing because they are 

stopped on the 11 June 2015 and they are told  please 

provide us wi th a report .   From then on they say they 

concent rate on draf t ing the report .   By that  t ime you had 20 

signed a set t lement agreement wi th Mr Matona and with Mr 

Dan Marokane.  

 Mr Matona 15 May 2015 then Mr Dan Marokane I  

th ink is 25 May 2015.  You are st i l l  negot iat ing wi th Ms 

Tsholofelo Molefe.  
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DR NGUBANE:   Wel l  you know i f  I  remember wel l  Dentons 

off ic ia l ly stops somewhere in July.  

ADV SELEKA SC:   Yes but  in thei r  report  they explain.   You,  

the board said on the 11 June 2015 received inst ruct ions 

f rom you that  provide us wi th a draf t  report .   Then they no 

longer do the invest igat ion.   They concent rate on draf t ing the 

report .  

CHAIRPERSON:   So they – af ter the six week – seven weeks 

they were preparing thei r  report  unt i l  somet ime in July? 

ADV SELEKA SC:   In July.  10 

CHAIRPERSON:   So in other words what they are saying is 

in i t ia l ly you as the board said three months.  

DR NGUBANE:   Yes.  

CHAIRPERSON:   And I  guess that  three months would be 

part  invest igat ion and part  preparat ion of  the report?  But  

they say wi thin s ix or seven weeks of  them having started 

invest igat ions the board told them to stop and prepare thei r 

report .   And now that  is l ike that  – the invest igat ion they had 

done had taken less than hal f  – or maybe i t  had taken hal f  

the per iod… 20 

ADV SELEKA SC:   Wel l  [00:14:14]  

CHAIRPERSON:   I t  had taken less than hal f  the per iod.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Of  three months.   Am I  r ight?  My 

mathemat ic might  be.  
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ADV SELEKA SC:   Ja but  your  thought – the pr inc iple in 

your idea Chai r  is  correct .  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   The invest igat ion took less than hal f  of  

the per iod that  was agreed with them which is three months.  

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   That  is what the Chair  is saying.  

DR NGUBANE:   But  they f in ished Task order  number 1 – 

they completed that .  

CHAIRPERSON:   Wel l  the – 10 

DR NGUBANE:   The report  they produced.  

CHAIRPERSON:   I  th ink the idea would be that  i f  you had 

told them you have three months to  f in ish this job.   F inishing 

the job included submit t ing their  reports.   You as the board 

would have no business going to  them within that  per iod 

saying stop what – stop what and prepare the report .   

Because the per iod you would have given them your interest  

would s imply be we want a report  by the expiry of  three 

months.   So whether they used most of  the three months 

invest igat ing and less of  the t ime in preparing the report  or  20 

most  of  the t ime preparing the report  and less t ime 

invest igat ion you said to them you have three months to do 

the job and the job means invest igat ing and submit t ing a 

report .   But  now you as the board came back to them and 

said,  stop invest igat ing now, prepare your report .  
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DR NGUBANE :    Wel l ,  i t  is d i ff icu l t  to answer that  wi thout  

going back to the documentat ion.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    They were not  report ing to the board 

di rect ly.  

CHAIRPERSON :    Ja,  ja,  ja.  

DR NGUBANE :    You know.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    They were report ing to  Audi t  and Risk.  

CHAIRPERSON :    Ja,  I  th ink Ms Klein’s evidence was along 10 

the l ines that  I  am suggest ing,  namely. . .  or  that  Mr Seleka is  

saying but  at  the end of  seven weeks af ter they had started,  

whether i t  is the board or Audi t  and Risk on behal f  of  the 

board but  one of  them said stop the invest igat ing now.   

Prepare your report .   And then they prepared their  reports.  

DR NGUBANE :    Chai rperson,  i f  I  remember wel l .   I  th ink 

there was also the issue of  money.    

CHAIRPERSON :    Okay.  

DR NGUBANE :    I  am not  sure about that .  

CHAIRPERSON :    Yes.  20 

DR NGUBANE :    But  I  th ink Audi t  and Risk can answer that .  

CHAIRPERSON :    Yes,  okay.  

DR NGUBANE :    Yes.   Seemingly,  somewhere the issue of  

money crept  in.  

CHAIRPERSON :    Okay,  okay.   Mr Seleka.  
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ADV SELEKA SC :    Yes,  I  d id not  want to belabour the point  

about  Dentons’ report  but  according to Dentons in the 

Reference Bundle,  Eskom Bundle 13,  the aff idavi t  is 

contained there.   And Mr Noor Kapdi  speci f ical ly says that :  

“We were not  able to fu l l  invest igate aspects of  the 

terms of  reference relat ing to nat ional  key points.   

IN addi t ion,  we were not  ab le to  corroborate and 

ver i fy  certain informat ion provided to us in the 

course of  interviews and in certain reports that  were 

provided to us. ”  10 

 But  we have deal t  wi th the contents of  the report  when 

you were here the f i rst  t ime.  

DR NGUBANE :    Ja.  

ADV SELEKA SC :    That  i t  was a mid-point  report .   

DR NGUBANE :    Sure.  

ADV SELEKA SC :    Ja.   You remember the deep-dive-

shal low-dodge scenario? 

DR NGUBANE :    Yes.  

ADV SELEKA SC :    But  th is is the impression that  is created 

Mr Ngubane.  The impression is that  the invest igat ion was 20 

never the intent ion of  the board or whoever wanted the board 

take an invest igat ion.   Mr Linnel l  is st ruck out .   S ix  weeks 

into the job,  Dentons is st ruck out .    

CHAIRPERSON :    I  guess you can add. . .  you can add to that  

what Dr Ngubane also said.   Dentons is given the job to do 
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th is invest igat ion when there is no budget for th is job.  

ADV SELEKA SC :    Indeed, Chai rperson.  

DR NGUBANE :    Exact ly.  

ADV SELEKA SC :    Exact ly.  

CHAIRPERSON :    Ja.  

DR NGUBANE :    I  mean, we were ordered to  do the 

invest igat ion.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    But  no budget was provided.  

CHAIRPERSON :    Yes.  10 

DR NGUBANE :    And Eskom was in  dire f inancial  st ra ins.  

CHAIRPERSON :    Yes,  yes.   Yes,  cont inue Mr Seleka.   

ADV SELEKA SC :    Yes.   And the stoppage of  the work by 

Dentons,  as di rected by the board,  comes convenient ly af ter  

the set t lement agreements have been achieved.    

DR NGUBANE :    No.   No.   No,  I  real ly do not  th ink that  was 

the case.  

CHAIRPERSON :    Wel l ,  you need to say something about i t .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Because i f  one seeks to  test  the 20 

proposi t ion that  there were people who were outside of  

Eskom who had a certain agenda at  Eskom and wanted to  

have certain people removed and certain people brought in.    

 And i f  you test  that  proposi t ion and say:   Wel l ,  in  the 

board there may have been people who knew about  that  
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agenda but  there may have been people who did not  know 

about that  agenda who thought they were just  doing their  job 

in making certain decisions.    

 Then you do say,  i t  is qui te  st range that  these 

execut ives gets suspended on the basis that  there is a need 

for a three-months’ invest igat ion.   I t  is very ser ious.   They 

get  suspended.   

 And then two, six  or seven weeks into the invest igat ion,  

the invest igat ion gets stopped.  There was no budget in the 

f i rst  p lace for th is  invest igat ion.    10 

 So why did Eskom embark on an invest igat ion wi thout  a  

budget?  Did not  somebody say:   Hang on!   We cannot  do 

this.   We do not  have a budget.    

 And then the next  th ing you say.   So even the 

invest igat ion appears not  to  have ended up being a ful l  

invest igat ion that  was contemplated at  the beginning.    

 And then you say,  the way the execut ives,  those three 

execut ives depart  f rom Eskom has quest ion marks too.    

 And then you th ink about Mr Br ian Molefe who comes in,  

Mr Anoj  Singh who comes in against  the background of  the 20 

evidence that  I  said I  have heard about them which I  say 

they have not  yet  deal t  wi th because they have not  come 

here.   They wi l l  come and deal  wi th  i t .    

 You wonder whether th is idea of  an invest igat ion was not  

where i t  or ig inated.   Was not  s imply an excuse to make i t  
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look l ike there was a good reason for the suspensions and 

ul t imately the removal  of  the execut ives and then br ing in  

other people.    

 And some of  the people made within the board might  not  

have been party to th is but  maybe others were party  to  th is.   

You think about the role of  Mr Sal im Essa.   I f  Ms Daniels’ 

evidence is correct .   Meet ings on the 10t h of  March.    

 You say:   How come he knows about th is because as at  

the 8 t h of  March,  the people that  we know to have known 

about these suspensions of  the execut ives where,  according 10 

to Mr Tsotsi  and Mr L innel l . . .  Just  Mr Tsotsi .   I t  was not  Mr 

Linnel l  i t  was Ms Dudu Myeni .   I t  was former President  Zuma 

at  the t ime.  I t  was Mr Jabu Maswanganyi  who was at  the 

meet ing.    

 Those are the people who knew about the suspensions 

of  execut ives but  at  that  stage only three,  not  three.   And 

that  at  the end of  that  meet ing,  according to both Mr Tsotsi  

and Mr Linnel l ,  the former President  said to Mr Tsots i :   You 

go and test  th is  idea wi th the board.   I  wi l l  ta lk  to the 

minister.    20 

 You know.  So then that  is the 8t h.   Then there is the 9t h.   

On the 9 t h,  at  the meet ing of  the board on the 9 t h,  the 

quest ion of  the suspension of  the execut ives does not  get  

discussed.   And then on the 10t h.    

 That  means that  the board members might  have not  
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been to ld yet  about  the suspension of  the execut ives at  the 

t ime before the meet ing of  the 11t h.    

 But  on the 10t h,  i f  Ms Danie ls’ evidence is correct .   Mr 

Sal im Essa knows about th is th ing.   He even knows a f r iend 

that  would or that  the invest igat ion wi l l  be conducted by a 

f r iend.   He might  not  know the ident i ty of  the f r iend.    

 So you. . .  i t  might  not  be very farfe tched to think maybe 

somebody somewhere or a group of  people were working on 

something that  they sold to the,  you know, to key-

stakeholders or key-people wi thin Eskom.  Sold to the 10 

president  to Dudu Myeni  and to Mr Tsotsi .    

 And Mr Tsots i  came back.   Wel l ,  the president ,  a f ter  

buying into i t ,  to ld the minister and Mr Tsotsi  af ter  buying 

into i t ,  to ld the board and then the board made decisions.    

 So you might  not  be able to  say anything but  i t  is  

important  that  you should know what is going on in one’s 

mind.  

DR NGUBANE :    Yes.  

CHAIRPERSON :    So that  you can,  i f  you have something,  

you can say.   I f  you do not ,  you do not .  20 

DR NGUBANE :    Wel l ,  what  I  can def in i te ly say Chai rperson.   

I  do not  remember a s ingle board member on the 9t h want ing 

to approve those resolut ions.  

CHAIRPERSON :    Yes.    

DR NGUBANE :    And that  was the reason a meet ing wi th the 
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minister was demanded.  

CHAIRPERSON :    Yes,  yes,  yes.  

DR NGUBANE :    And i t  is on ly af ter the minister conf i rms.  

CHAIRPERSON :    Yes,  yes,  yes.  

DR NGUBANE :    So i t  cannot  be the board members 

. . . [ intervenes]   

CHAIRPERSON :    Yes,  yes,  yes.  

DR NGUBANE :    . . .who were generat ing this stuff .  

CHAIRPERSON :    Yes.   No,  no.   I t  might  not  be the board 

members because they might  not  have known about the 10 

suspensions at  that  t ime.  

DR NGUBANE :    Ja.  

CHAIRPERSON :    They might  have been told about  the 

invest igat ion but  not  the suspensions yet .  

DR NGUBANE :    Yes.  

CHAIRPERSON :    So the quest ion is.   The people who knew 

about suspensions as at  the 10t h,  as far as we know.   I t  was 

Mr Tsotsi .   I t  was Mr Linnel l .   I t  was Mr Zuma.  I t  was Ms 

Myeni .   I t  was Mr Jabu Maswanganyi .    

DR NGUBANE :    Ja.  20 

CHAIRPERSON :    Ja.   But  we do not  know also whether the 

idea of  an inqui ry and suspensions came from Mr Zuma or 

Ms Myeni  or whether those ideas came f rom somebody else 

who put  these ideas to them and then they l iked the ideas 

and ran wi th them.  We do not  know. 
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DR NGUBANE :    Wel l ,  i t  is a  pi ty that  the execut ives did not  

want to wai t  for three months.  

CHAIRPERSON :    Yes.  

DR NGUBANE :    Because that  would have created a tota l ly 

di fferent  scenario.  

CHAIRPERSON :    Yes,  yes.   Wel l ,  actual ly i t  is good you 

have ment ioned that  because,  you know,  when you were 

here last  t ime, we talked about the idea of  what the posi t ion 

was about them.   You said as far as the board was 

concerned,  the board had no problem with them coming back 10 

. . . [ intervenes]   

DR NGUBANE :    That  is r ight .  

CHAIRPERSON :    . . .af ter  three months.   Mr Marokane to ld  

me about the let ters that  he or emai ls that  he wrote to the 

board soon af ter  he had been suspended, t ry ing to get  to  

understand why he was suspended and so on and so on.    

 Talking about a mi lestone that  he had helped achieved,  

Eskom achieved under his port fo l io on the 6 t h of  March,  two 

days before his name was included in the Durban meet ing.    

 He said,  ul t imately,  when the board did not  respond to 20 

his let ters – I  th ink there may have been two – he came to 

the conclusion that  he was not  wanted.    

 And he said because he knew you,  he decided to reach 

out  to you and say:   Look. . .  I  do not  know whether he said.   

He said i t  looks l ike one is not  wanted or whatever  but  he 
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ta lked about separat ion or an exi t .    

 He says you adopted a posi t ive at t i tude towards i t .   And 

I  th ink wi thin  two days or  so or  wi th in a day or so,  there were 

discussions being held wi th him.   

 Ms Molefe sa id that  she wrote to the board and Mr 

Romeo Khumalo and Ms Klein -  I  do not  know whether plus 

Mr Zethembe Khoza or yourse l f ,  I  am not  sure ,  met  w i th  

he r.  

ADV SELEKA SC:    Was Dr  Ngubane.  

CHAIRPERSON:    Dr  Ngubane.  10 

ADV SELEKA SC:     Mr  Kumalo  and Ms K le in .  

CHAIRPERSON:    Okay,  ja .  

ADV SELEKA SC:    Ms Dan ie l  was  a lso  there .  

CHAIRPERSON:    Ja ,  she says Mr  Romeo Kumalo  was the  

f i rs t  one to  ra ise  the  mat te r  o f  why  the  meet ing  took  p lace 

and he sa id  the  board  –  someth ing  to  the  e f fec t  tha t  the 

board  unders tood  or  they unders tood tha t  she had wr i t ten  

le t te rs  to  the  board  want ing  to  negot ia te  or  d i scuss a  

separa t ion  package o r  someth ing  l i ke  tha t  and she sa id  

she immedia te ly  to ld  h im no,  no ,  no ,  tha t  i s  no t  what  the 20 

le t te rs  I  w ro te  were  say ing ,  I  d id  no t  wr i te  le t te rs  t ha t  say  

tha t  and there fore  made i t  c l ear  tha t  she had not  

approached the  board  to  ta lk  about  separa t ing  or  leav ing  

Eskom but  she sa id  Mr  Kumalo  sa id  look,  someth ing  l i ke  

even though you might  no t  have wr i t ten  w i th  tha t  purpose,  
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you  know,  the  invest iga t ion  m ight  take  qu i te  some t ime,  

maybe we shou ld  ta lk  about  a  separa t ion  and tha t  i s  how 

they ended up ta l k ing  about  a  separa t ion .   That  i s  what  he  

sa id  she sa id  bu t  she sa id  a t  some s tage Mr  Kumalo  met  

w i th  her  p r iva te ly  and sa id  he  was  meet ing  w i th  her  in  h is  

persona l  capac i t y  bu t  the  idea was to  t ry  and ta lk  to  her  

about  accept ing  se t t lement  o r  reach ing  an agreement  to  

leave and she says she th rea tened to  go  to  cour t  to  

cha l lenge the  suspens ion  and Mr  Kumalo  sa id  someth ing  

l i ke  you do not  want  to  take  on the  s ta te  o f  l i t i ga te  aga ins t  10 

the  s ta te  or  someth ing  l i ke  tha t .   But  u l t imate ly,  she  seems 

to  have been pa id  much more  than the  max imum of  12  

months ’ sa la ry  tha t  the  board  seems to  have g iven  as  the  

max imum to  t he  commi t tee  to  negot ia te  w i th  and she was  

g iven about  I  th ink  one year  s ix  months  o r  someth ing  l i ke  

tha t  in  te rms o f  …[ in tervenes]  

ADV SELEKA SC:    Yes,  18  months .  

CHAIRPERSON:    18  months ’ sa la ry  to  leave,  then she le f t .   

So you might  w ish  to  say someth ing  bu t  i t  does not  g i ve  

the  impress ion  o f  a  board  tha t  wanted them back.   To  say 20 

the  least  i t  seems to  g i ve  the  impress ion  o f  a  board  tha t  

was happ ier  i f  they  le f t  bu t ,  o f  course ,  in  the  case  o f  Mr  

Matona you remember  tha t  i t  was  put  to  you tha t  he  sa id  

he  cer ta in ly  wanted to  go  back to  h is  job  bu t  he  was to ld  

tha t  was o f f  the  tab le .   So we have Ms Mole fe  who  says I  
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have not  sa id  I  have not  sa id  I  want  to  ta lk  about  

separa t ion  bu t  Mr  Kumalo  pushed tha t  l ine ,  so  we ended up 

ta lk ing .  

DR NGUBANE:    Wel l ,  Cha i rperson,  what  we knew was tha t  

a l l  the  suspended execut ives  wan ted to  come back  – we l l ,  

no t  a l l ,  the  th ree  wanted to  come back immedia te ly,  wh ich  

was not  poss ib le  because o f  the  process tha t  had  s tar ted  

and tha t  i s  the  unders tand ing  I  had w i th  go ing  in to  those 

se t t lement  negot ia t ions .  

CHAIRPERSON:    O f  course  i f  they  wanted to  come back 10 

immedia te ly  and they went  to  cour t  because you d id  no t  

want  them to  come back immedia te ly,  you cou ld  have been  

adv ised tha t  i f  the  won you  cou ld  appea l  and the  th ree  

months  fo r  the  f ina l i sa t ion  o f  the  invest iga t ion  wou ld  

happen in  no  t ime and even i f  you had to  appea l  then you  

cou ld  say now we can se t t le ,  you can come back because 

we have no need to  k ick  you out  o f  Eskom anymore ,  i t  

wou ld  no t  have been a  b ig  p rob lem i t  seems to  me.  

DR NGUBANE:    Wel l ,  Mr  Dan Marokane sa id  tha t  he  cou ld  

no t  m iss  o ther  oppor tun i t ies  and wa i t  fo r  th ree  months .   20 

That  was the  g is t  o f  our  d iscuss ion .   So I  sa id  we l l ,  I  w i l l  

a r range tha t  we f ina l i se  your  se t t lement  so  you can move  

on.   That  was a  very  amicab le  d iscuss ion .   I  do  no t  

remember  very  we l l  w i th  Tsho lo fe lo  bu t  I  th ink  i t  was aga in  

the  same issue tha t  we cou ld  no t  ge t  her  to  come back  
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be fore  end o f  th ree  months .   Wel l ,  she is  say ing  someth ing  

e lse  bu t  tha t  was not  my unders tand ing .  

CHAIRPERSON:    Ja ,  ja .   Of  course  what  does remain  is  i f  

the  board  –  i f  the  board ’s  pos i t ion  was look,  we are  pay ing  

you,  you a re  no t  su f fe r i ng  any f inanc ia l  p re jud ice  and i t  i s  

on ly  th ree  months  and we a re  happy to  have you back,  i f  

the  cour t  dec ided  tha t  they shou ld  come back then i t  wou ld  

be  the  cour t  tha t  wou ld  have dec ided tha t  and i t  wou ld 

have dec ided tha t  hav ing  heard  everybody.   I t  wou ld  have  

had your  reasons fo r  want ing  to  keep them away but  i f  i t  10 

d id  no t  regard  those reasons as  sound,  tha t  wou ld  be  the  

cour t ’s  dec i s ion .  

DR NGUBANE:    Ja .  

CHAIRPERSON:    You accept  tha t?  

DR NGUBANE:    I  do .  

CHAIRPERSON:    Ja .   Okay.  

ADV SELEKA SC:    Ja ,  Cha i r,  thank you.  

CHAIRPERSON:    A re  we ready to  f in ish?  

ADV SELEKA SC:    Ja ,  Cha i r,  and we are  a t  a  c r i t i ca l  

moment  in  our  sess ion .   I  wou ld  l i ke  us  to  f in ish  th is .  20 

CHAIRPERSON:    Can we take f i ve  m inutes?  

ADV SELEKA SC:    Wel l ,  I  do  no t  know about  f i ve  m inutes ,  

Cha i r,  le t  me see i f  I  ask  one quest ion  …[ in tervenes]  

CHAIRPERSON:    I s  there  one quest ion  tha t  you m ight  ask  

and then tha t  m ight  d ispose o f  every th ing?  I f  so ,  ask  tha t  
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quest ion .    

ADV SELEKA SC:    I  do  no t  th ink  so .  

CHAIRPERSON:    Or  you a re  no t  sure?  

ADV SELEKA SC:    No,  I  do  no t  th ink  so .  

CHAIRPERSON:    Okay,  what  do  you want  to  dea l  w i th?  

ADV SELEKA SC:    I  w i l l  pa in t  a  p ic tu re  to  Dr  Ngubane 

and he can comment  on  tha t  p ic tu re .  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Bu t  wou ld  tha t  be  the  las t…? 10 

ADV SELEKA SC:    That  shou ld  then end every th ing ,  Dr  

Ngubane.  

CHAIRPERSON:    Yes,  okay,  do  tha t .  

ADV SELEKA SC:    Ja ,  as  I  do  tha t ,  Dr  Ngubane,  the  one  

…[ in tervenes]  

CHAIRPERSON:    You w i l l  pu t  whatever  p ropos i t ion  you  

want  to  pu t .  

ADV SELEKA SC:    Yes.   The one execut ive  who went  to  

cour t  immedia te ly  was Mr  Matona.   Mr  Matona then went  to  

the  CCMA.  20 

DR NGUBANE:    Yes.  

ADV SELEKA SC:    A t  the  CCMA – Cha i r,  I  am bu i l d ing  up  

to  tha t ,  i t  i s  tak ing  –  ge t t ing  o f f  the  way these o ther  i ssues.   

You wr i te  in  you r  a f f idav i t  tha t :  

“P r io r  to  tha t…” ’  
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Dea l ing  w i th  the  CCMA.         

“…I  had been asked by  the  board  to  a t tend the  

CCMA proceed ings wh ich  Mr  Matona had ins t i tu ted  

aga ins t  the  board . ”  

So remember  las t  t ime i t  was whether  you were  au thor i sed 

to  go  there  by  the  board  or  whether  you went  there  on  your  

own,  you sa t  in  t he  ga l le ry.   Wel l ,  in  your  a f f idav i t  in  fac t  

you had sa id  –  or  have sa id  the  board  asked you to  do  i t .  

DR NGUBANE:    Yes.  

ADV SELEKA SC:    Mr  Kapu wr i tes  le t te rs  and he wr i tes  10 

le t te rs  a t  your  ins tance.   Before  go ing  to  the  CCMA,  

adv is ing  o f  the  s t ra tegy and a f te r  coming to  the  CCMA and 

he p laces you a t  the  scene o f  the  CCMA,  tha t  he  was there  

w i th  you.   Mr  Jer ry  Kapu.   I  want  to  be  qu ick  –  do  you want  

to  see the  le t te rs?  

DR NGUBANE:    Wel l ,  I  do  no t  remember  tha t .  

ADV SELEKA SC:    Okay,  p lease get  the  l e t te rs .   Then  

…[ in tervenes]  

DR NGUBANE:    Bu t  I  mean,  look ,  I  am not  d isput ing  i t .  

CHAIRPERSON:    Wel l ,  maybe te l l  h im what  the  20 

propos i t ion  is  in  the  end and he might  say  tha t  i s  no t  t rue  

or  tha t  i s  t rue .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Or  he  m ight  say  I  am unab le  to  respond  

unt i l  I  see  the  le t te rs .  
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ADV SELEKA SC:    Yes.    A l l  I  am say ing  is ,  you were  

invo l ved in  tha t  p rocess regard ing  Mr  Matona ’s  labour  

d ispute ,  so  I  am cor rec t ing  what  you had sa id  las t  t ime by  

the  ev idence wh ich  is  in  your  bund le .  

DR NGUBANE:    Okay.  

ADV SELEKA SC:    And then the  l e t te r  f rom …[ in tervenes]  

DR NGUBANE:    Was i t  no t  P &  G tha t  was dea l ing  w i th  Mr  

Kapu?  

CHAIRPERSON:    Wel l ,  maybe Mr  –  I  am not  sure  how 

impor tan t  Mr  Kapu is  because you have accepted -  D r  10 

Ngubane has accepted tha t  he  was asked by  the  board  to  

go  to  the  CCMA in  regard  to  Mr  Matona ’s  mat te r.  

DR NGUBANE:    Yes.  

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    So  he has accepted tha t .  

ADV SELEKA SC:    Okay.    

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    That  i s  a l r igh t .   Now th is  i s  where  I  am 

get t ing  to ,  Dr  Ngubane.   The execut ives  –  negot ia t ions  w i th  

them were  tak ing  p lace in  May.   The f i rs t   negot ia t ions  is  20 

on  the  4  May 2015.  

DR NGUBANE:    Yes.  

ADV SELEKA SC:    The next  –  we l l ,  tha t  i s  in  respect  o f  

Ms Tsho lo fe lo  Mo le fe  in  respect  o f  then Mr  Marokane says 

he  ca l led  you around about  20  May 2015,  a f te r  a  s i lence  
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f rom the  board  in  respect  o f  h is  l e t te rs .   A round about  20  

May 2015 h is  cont rac t  i s  s igned on the  25  May and i t  

makes h im e f fec t i ve  separa t ion  on  the  end o f  May and he  

sa id  he  leaves on  the  1  June.  

 I f  you  say to  the  Cha i rperson the  execut ives  wanted 

to  come back immedia te ly,  a t  leas t  you can say tha t  on ly  in  

respect  o f  one execut ive ,  who took you to  cour t ,  wh ich  i s  

Mr  Matona.  

DR NGUBANE:    Matona.  

ADV SELEKA SC:    Bu t  you canno t  say  the  same about  Ms 10 

Mole fe  and Mr  Marokane.   In  fac t  they requested 

in fo rmat ion   f rom you espec ia l l y  about  the  terms o f  

re fe rence,  we want  to  know what  i s  go ing  on  …[ in te rvenes]  

DR NGUBANE:    Sor ry,  Cha i r  …[ in te rvenes]  

ADV SELEKA SC:     We want  the  te rms o f  re fe rence .  

DR NGUBANE:    Sor ry,  Cha i rperson.   Those le t te rs  never  

came to  me,  I  do  no t  know who they wro te  the  le t te rs  to .  

ADV SELEKA SC:    Yes and …[ in tervenes]  

CHAIRPERSON:    Wel l ,  a t  leas t  Mr  Marokane seems to  

have wr i t ten  to  the  Act ing  Cha i rperson o r  Cha i rpe rson or  20 

no t?  

ADV SELEKA SC:    Cha i rperson ,  tha t  no t  t i l l  –  the  f i rs t  

le t te rs  a re  wr i t ten  on  the  18  March.  

CHAIRPERSON:    Oh.  

ADV SELEKA SC:    They are  addressed to  Mr  Tsots i .  
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CHAIRPERSON:    Okay.  

ADV SELEKA SC:    And Mr  Phukub je .  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Bu t  tha t  i s  ne i the r  he re  no t  there ,  

Cha i rperson.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Because on the  19  March the  board  is  

s i t t ing  in  a  meet ing  and they  accept  tha t  they have  

rece ived these le t te rs  f rom the  execut ives .  

CHAIRPERSON:    Yes,  okay.  10 

ADV SELEKA SC:    I t  i s  ne i ther  here  nor  the re  who they 

wro te  to .   U l t imate ly,  i t  i s  to  you,  the  board .  

CHAIRPERSON:    So  but  the  po in t  tha t  Mr  Se leka is  

mak ing ,  Dr  Ngubane,  i s  the  on ly  t ime tha t  Ms Mole fe  and  

Mr  Dan Marokane  are  communica t i ng  w i th  the  board  or  w i th  

Eskom wi th  a  v iew to  go ing  back or  whatever,  i t  i s  in  May,  

i s  tha t  so?  

ADV SELEKA SC:    I t  i s  in  May,  yes .  

CHAIRPERSON:    Ja ,  in  May.   So what  he  is  suggest ing  is  

tha t  there  is  no  ev idence tha t  soon a f te r  they had been  20 

suspended,  apar t  f rom Mr  Matona,  who went  to  cour t ,  there  

is  no  ev idence tha t  they demanded to  be  a l lowed back.   

What  do  you say about  tha t?   

DR NGUBANE:    Wel l ,  I  can  on ly  ta lk  about  the  repor ts  tha t  

we …[ in te rvenes]  
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CHAIRPERSON:    Yes,  tha t  you rece ived.  

DR NGUBANE:    That  they wanted  to  come back.  

CHAIRPERSON:    Yes.  

DR NGUBANE:    And not  wa i t  fo r  th ree  months.  

CHAIRPERSON:    Yes.  

DR NGUBANE:    Which  wou ld  have meant ,  i f  they  went  to  

cour t  and won the  case,  then the  who le  invest iga t i on  wou ld  

be  ove r.  

CHAIRPERSON:    Those repor ts ,  who was g iv ing  the  board  

those repor t s?   I s  i t  …[ in te rvenes]  10 

DR NGUBANE:    I  th ink  i t  was P &  G,  I  am not  sure .  

CHAIRPERSON:    H ’m.  

DR NGUBANE:    Because essent ia l l y  I  was a  member  o f  P 

&  G but  I  was not  a lways a t  the  meet ings.  

CHAIRPERSON:    Ja ,  okay.  

DR NGUBANE:    Bu t  the  who le  se t t lement  th ing  was run  

th rough P &  G.  

CHAIRPERSON:    Ja .   But  a t  leas t  in  te rms o f  what  one  

has heard  i t  does not  look  l i ke  a t  th is  s tage there  is  

ev idence suppor t ing  those repor ts  namely  tha t  Ms  Mole fe  20 

and Mr  Dan Marokane wanted to  come back soon a f te r  they  

were  suspended.   A t  th is  s tage  there  seems to  be  no  

ev idence,  maybe  somebody f rom P &  G,  maybe Ms K le in .    

She d id  no t  te l l  us  tha t  e i the r.  

ADV SELEKA SC:    Her  ev idence …[ in tervenes]  
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CHAIRPERSON:    Wel l ,  what  she d id  say ac tua l l y  –  th is  i s  

in te res t ing ,  Dr  Ngubane,  what  Ms  K le in  sa id  was tha t  the  

repor ts  tha t  the  board  was get t ing  –  I  th ink  she sa id  the  

board ,  maybe she meant  –  she sa id  the  P &  G,  I  do  no t  

know,  bu t  she sa id  the  repor ts  tha t  they were  ge t t ing  was 

tha t  the  suspended execut ives  ac tua l l y  wanted to  leave,  

no t  tha t  they wan ted to  come back [ laugh ing ]  

DR NGUBANE:    No.  

CHAIRPERSON:    And I  sa id  to  her  now but  you may have  

sa id  the  same th ing  to  Dr  Ngubane when you were  here  10 

las t  t ime,  because I  sa id  to  her  bu t  now i f  they  want  to  

leave on the i r  own why do you g ive  them so much money,  i t  

doesn ’ t  make sense to  me,  because in  any company i f  

somebody wants  to  leave they pu t  a  res ignat ion  and they 

leave,  so  why g ive  them money.  

DR NGUBANE:    S i r  I  sa id  we knew tha t  i f  they  went  to  

cour t  they w i l l  w in .  

CHAIRPERSON:    Ja ,  tha t  i s  what  you –  ja  you d id  say tha t  

you know and I  d id  say someth ing  bu t  I  m igh t  no t  

remember  exact ly  what  I  sa id  bu t  par t  o f  i t  m igh t  have been 20 

to  say bu t  you knew f rom your  s ide  tha t  i f  you  knew tha t  

you had not  done  anyth ing  wrong number  one,  number  two,  

you were  pay ing  them whi le  they were  on  suspens ion  the i r  

sa la r ies ,  so  wha t  i s  the  wors t  tha t  cou ld  happen  i f  they  

come back,  i f  the  cour t  says they must  come back.   Wel l  I  
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have jus t  sa id  now you cou ld  appea l  and wh i le  the  appea l  

was on the  inves t iga t ion  wou ld  cont inue,  the  inves t iga t ion  

ends you say now we now need to  keep you away,  we 

w i thdraw the  appea l  and you can  come back,  and  I  sa id  

we l l  apa r t  f rom the  th rea t  o f  them coming back i t  i s  un l i ke l y  

there  wou ld  be  any f inanc ia l  imp l ica t ions fo r  Eskom,  in  

o ther  words any award  o f  compensat ion  f rom the  cour t  o r  

CCMA because they were  no t  f inanc ia l l y  p re jud i ced,  they 

were  be ing  pa id ,  so  why wou ld  you want  to  spend so  much  

money when rea l l y  a l l  o f  th is  cou ld  be  hand led?  10 

DR NGUBANE:    Wel l  Cha i rpe rson . . . [ in te rvenes]   

CHAIRPERSON:    Bu t  o f  course  some o f  th is  you might  say  

we l l  –  a  lawyer  m ight  say  look a t  i t  tha t  way,  bu t  you wou ld  

have had access to  lawyers?  

DR NGUBANE:    Wel l  our  concern  was not  ge t t ing 

prob lems wi th  the  invest iga t ion .  

CHAIRPERSON:    Ja ,  okay,  okay,  a l r igh t ,  Mr   Se leka.  

ADV SELEKA SC:    And then –  thank you Cha i r,  Dr  

Ngubane i f  you say they re fused to  wa i t ,  le t ’s  look  a t  Ms  

Tsho lo fe lo  Mole fe ,  when you s topped the  invest iga t ion  on  20 

the  11 t h  o f  June 2015 you are  s t i l l  i n  negot ia t ion  w i th  her.   

You on ly  s igned the  agreement  w i th  he r  on  the  25 t h  o f  June  

2015,  so  you had a  w indow o f  oppor tun i ty  to  say  look Ms 

Mole fe  you know we have s topped the  invest iga t ion ,  there  

is  no  wrongdo ing  in  any event  in  the  scope o f  the  
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invest iga t ion  aga ins t  the  suspended execut ives ,  come 

back.  

CHAIRPERSON:    In  o ther  words  a t  tha t  s tage,  because  

the  invest iga t ion  had been s topped,  a l l  tha t  was le f t  was 

the  wr i t ing  o f  the  repor t ,  they  cou ldn ’ t  have invest iga t ion  i f  

they  came back,  even before  the  end o f  th ree  months .  

DR NGUBANE:    Yes bu t  as  fa r  as  I  remember  t he  rea l  

s toppage happened in  Ju l y  and we had to  submi t  tha t  

repor t  to  the  Min i s te r.  

CHAIRPERSON:    Yes bu t  in  o rder  fo r  the  repor t  to  be  10 

submi t ted  in  Ju ly  the  invest iga t ion  wou ld  have had to  s top  

a t  some s tage,  fo r  the  prepara t ion  o f  the  repor t ,  so  there  

were  –  tha t ’s  j us t  speak ing  in  genera l  bu t  we have 

ev idence f rom Ms K Ie in  who says no  s ix  weeks in to  the 

invest iga t ion  or  seven weeks in to  –  w i th in  seven weeks  

a f te r  they have been invest iga t ing  we s top  them,  so  wh ich  

means dur ing  the  t ime tha t  Mr  Se leka is  ta lk ing  about  when  

those negot ia t ions  were  be ing  he ld  there  was no 

invest iga t ion  tha t  they were  go ing  to  in te r fe re  w i th  i f  they  

were  a l lowed to  come back,  so  wh ich  goes back to  the  20 

quest ion  why was  the  Board  g iv ing  them money to  go  away.  

DR NGUBANE:    Bu t  Eskom does tha t .  

CHAIRPERSON:    Eskom does tha t?  

DR NGUBANE:   Yes.  

CHAIRPERSON:    [ laugh ing ] ,  okay Mr  Se leka are  you 
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about  to  f in ish?  

ADV SELEKA SC:     Shou ldn ’ t  we  f in ish  then on tha t  no te  

Cha i r.  

CHAIRPERSON:    Mmm? 

ADV SELEKA SC:    Shou ldn ’ t  we end on tha t  no te?  

CHAIRPERSON:    No fu r ther  quest ions?  That  i s  the  no te  

then,  Eskom does  tha t .    

DR NGUBANE:    I  mean there  were  two peop le  in  my t ime 

who were  pa id  a  l o t  o f  money.  

CHAIRPERSON:    Ja ,  a t  Eskom? 10 

DR NGUBANE:  Yes,  p rec i se l y  . . . [ in te rvenes]   

CHAIRPERSON:    Apar t  f rom these.  

DR NGUBANE:   Apar t  f rom these.  

CHAIRPERSON:    And o f  cou rse  Eskom a lso  pa id  Dentons 

what  –  R27mi l l ion  or  whatever.  

DR NGUBANE:    Yes.  

ADV SELEKA SC:    Who is  tha t  Cha i r?  

CHAIRPERSON:    How many mi l l ions ,  Dentons,  how much 

were  they pa id?  

ADVE SELEKA SC:    Oh they were  pa id  . . . [ in te rvenes]   20 

DR NGUBANE:    Bu t  cha i r  they wanted more  money.  

CHAIRPERSON:    They wanted more  money.  

DR NGUBANE:   Yes.  

CHAIRPERSON:    And they pa id  R27mi l l ion  fo r  

. . . [ in te rvenes]   
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ADV SELEKA SC:    Twenty  fo r  s ix  weeks to r tu re .  

CHAIRPERSON:    Ja .  

DR NGUBANE:    No,  no  to  go  to  o rde r,  tes t  o rder  number  

two they wanted more  money.  

CHAIRPERSON:    They wanted more  money yes.  

DR NGUBANE:   They wanted more  money yes,  and we  

d idn ’ t  have the  budget .  

CHAIRPERSON:    Okay.  

ADV SELEKA SC:    Bu t  he re  is  another  h igh l igh t  

Cha i rperson,  here  is  another  h igh l igh t .   I f  we take  Ms  10 

K le in ’s  ev idence to  the  Cha i rpe rson,  wh ich  i s  in  th i s  le t te r  

Dr  Ngubane tha t  the  issues Denton was coming up w i th  

were  no t  new to  Eskom,  i f  you  take  tha t  and you  look a t  

what  Mr  Marukane was o f fe r ing  to  the  Board ,  he  says I  

want  to  he lp  you  w i th  the  issues  tha t  have a l ready been 

rev iewed by  ex terna l  pa r t ies ,  i f  you  genu ine ly  want  to  

reso lve  the  issues I  am here  to  he lp  you.   I f  you  look a t  the  

pos i t ion  o f  Mr  Mathona he was g iv ing  the  tu rnaround 

s t ra tegy,  a  repor t  on  h is  tu rnaround s t ra tegy in  the  meet ing  

o f  the  11 t h  o f  March 2015 befo re  the  Min is te r  comes there .  20 

DR NGUBANE:    Bu t  tha t  i s  why we d id  no t  want  to  

suspend them Cha i r.  

CHAIRPERSON:    You d idn ’ t  want  to  suspend them but  you 

suspended them.    You suspended them.  

DR NGUBANE:   Ul t imate ly.  
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CHAIRPERSON:    I f  you  d idn ’ t  want  to  suspend them who 

made you suspend them?  [ laugh ing ]    Wel l  tha t  quest ion  

remains  unanswered.  

ADV SELEKA SC:    And Cha i r  le t  me add,  le t  me conc lude,  

because when they are  g iven a  chance docto r,  i f  they  were  

g iven a  chance to  car ry  on  w i th  –  now ins t ruc ted  you  wh ich  

is  the  CFO,  to  he lp  you,  Dr  Ben Ngubane,  in  the  

invest iga t ion  o f  these i ssues wh ich  are  sa id  to  have not  to  

have been unfami l ia r  to  you,  then they wou ld  have done so  

w i thout  any more  cent  to  Eskom.   You wou ld  have pa id  10 

them the i r  norma l  sa la ry,  and you  wou ldn ’ t  have pa id  any 

more  to  them.    

 Now what  you d id  i s  th is ,  you k icked them out ,  you 

pay them for  s tay ing  a t  home,  fo r  do ing  no th ing .   You get  

Dentons to  do  an  invest iga t ion ,  wh ich  on  the  face  o f  i t ,  i f  

you  a t  the  to ta l i ty  o f  the  ev idence ,  i s  a  fa rce ,  and you pay 

them R20mi l l ion  s ix  weeks in to  the  job .   So you pay 

doub le .   You pa id  th ree  peop le  to  s tay  a t  home,  you br ing  

Dentons to  s ta r t  an  invest iga t ion  tha t  i s  never  go ing  to  go  

anywhere ,  and you s top  i t  s ix  months  down the  l ine  20 

because by  tha t  t ime the  Board  had ach ieved the  mandate  

o f  whoever  was d i rec t ing  i t  to  do  i t ,  you  had s igned the  

se t t lement  agreements  and you s igned i t  Dr  Ngubane,  and I  

need to  tes t  th is .   Ms K le in ,  in  her  a f f idav i t ,  says  the  Board  

had author ised the  cha i rpe rson o f  P&G wi th  the  power  to  
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de legate  fu r ther  to  take  a l l  the  necessary  and a l l  

immedia te  s teps to  g ive  e f fec t  to  the  above,  inc lud ing  the  

s ign ing  o f  any  agreements  o r  o ther  documenta t ion  

necessary  or  re la ted  there to .  

 Th is  i s  a f te r  she says tha t  the  Board  au tho r ised the  

th ree  o f  you,  Dr  Ngubane,  Ms K le in  and Mr  Kumalo ,  to  

negot ia te  se t t lement  agreements  o f  up  to  12  months ,  bu t  

she doesn ’ t  s ign  the  agreements ,  you s ign  two o f  them,  Mr  

S i thembi le  Khoza  s igned the  one o f  Mr  Mathona.  

CHAIRPERSON:    Ms Mole fe .  10 

ADV SELEKA SC:    No I  have seen them cha i r,  I  have 

looked a t  them now.  

CHAIRPERSON:    Oh,  i s  tha t  so ,  okay.  

ADV SELEKA SC;    Dr Ngubane  s igns Ms Mole fe  and Mr  

Dan Marokane.  

CHAIRPERSON:    Oh,  tha t  i s  impor tan t .  

ADV SELEKA SC:    Yes and is  i t  Mr  S i thembi le  Khoza who 

s igns –  he  is  ac t i ng  as  a  CEO in  t he  pos i t ion  o f  the  person 

who is  s ign ing  h im out .  

CHAIRPERSON:    Yes.  20 

DR NGUBANE:   Chai rpe rson the re  was a  c lause we sa id  

“and can de legate  fu r ther ”  in  tha t  reso lu t ion .  

ADV SELEKA SC:    But  she d idn ’ t .  

DR NGUBANE:    In  tha t  reso lu t ion? 

ADV SELEKA SC:    Yes,  bu t  Ms K le in  d idn ’ t  de legate .  
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DR NGUBANE:   No.  

ADV SELEKA SC:    She was here  Dr  Ngubane.     

CHAIRPERSON:    That  i s  what  she  sa id .  

MR NGUBANE:   No,  you see she  was mov ing  out  o f  P & 

G,  I  th ink  tha t  i s  how I  came to  s ign ,  Ms Mabude was  

coming in to  P &  G,  there  was  some movement  in  the  

commi t tees.  

CHAIRPERSON:    Wel l  you see when Ms K le in  was g iv ing  

ev idence I  found th is  qu i te  in te res t ing ,  o r  s t range,  tha t  she 

knew tha t  in  te rms o f  the  de lega t ion  f rom the  Board  she  10 

was the  one who was supposed  to  s ign  the  se t t lement  

agreement  w i th  Ms Mole fe  and she d id  no t  s ign  i t .   I  th ink  

a t  tha t  s tage we were  under  the  impress ion  i t  was  s igned  

by  Mr  S i thembi le  Khoza.  

ADV SELEKA SC:    Cor rec t  Cha i r.  

CHAIRPERSON:    Bu t  now Mr  Se leka says you s igned i t  

and I  was say ing  –  and then she was say ing  she d id  no t  

know the  amount  in  te rms o f  the  se t t lement  agreement  tha t  

was to  be  pa id  t o  be  Ms Mole fe  and then  i t  tu rns  ou t  tha t  

the  se t t lement  agreement  exceeded the  12  months  la id  20 

down by the  Board ,  so  I  was say ing  to  he r,  one the  person 

who s igned must  have known tha t  you were  the  person who  

were  au tho r ised  to  s ign ,  so  why d id  tha t  person s ign  

w i thout  your  knowledge,  two,  the  amount  de legated  amount  

was exceeded and why d idn ’ t  you a f te r  the  se t t lement  
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agreement  had been s igned why d idn ’ t  you want  to  know 

what  the  se t t lement  agreement  sa id  or  what  the  amount  

was,  and then she sa id  we l l  i t  cou ld  be  tha t  she  was no  

longer  Cha i rpe rson o f  P &  G as a t  tha t  da te  and  we – I  

th ink  fu r ther  invest iga t ions were  s t i l l  to  be  done to  

es tab l i sh  whethe r  she was s t i l l  cha i rperson o f  the  P &  G 

Commi t tee  a t  the  t ime and maybe Mr  Se leka does have the  

answer  a l ready whether  she was o r  she wasn ’ t .  

ADV SELEKA SC:    I  found a  d i f fe ren t  fac t  Cha i r,  a  fac t  o f  

a  d i f fe ren t  k ind ,  tha t  on  the  2n d  o f  Ju ly  the  Board  has a  10 

meet ing ,  2 n d  Ju l y  2015,  and they re fer  to  what  P &  G has  

d iscussed and is  recommending to  the  board ,  an  18  months  

se t t lement  agreement  i s  re fe r red  to ,  the  Board  ra t i f ies  tha t  

dec is ion .  

CHAIRPERSON:    Oh,  okay.  

ADV SELEKA SC:    I t  ra t i f ies ,  Ms K le in  i s  in  tha t  meet ing ,  

Ms K le in  i s  a l so  in  the  meet ing  o f  P &  G tha t  took p lace.  

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    And I  th ink  she was cor rec t ing  i t  tha t  i t  

i s  no t  on  the  1s t  o f  Ju ly,  i t  i s  the  2n d  o f  Ju ly,  whatever  da te  20 

i t  i s ,  i t  i s  ne i ther  here  no r  there ,  bu t  what  you see there  is  

tha t  a  se t t lement  had been ach ieved w i th  Ms Mole fe ,  a t  18  

months ,  i t  goes to  the  Board ,  the  Board  ra t i f ies  i t .  

CHAIRPERSON:    Rat i f ies  i t  yes .  

ADV SELEKA SC:   And they use the  word  ra t i f y.  
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CHAIRPERSON:    Okay but  a t  leas t  the  –  because when  

she was g iv ing  ev idence he re  she was say ing  she d idn ’ t  

remember  the  se t t lement  agreement  w i th  Ms Mole fe  be ing  

brought  back to  the  Board  so  I  was say ing  tha t  wou ld  be  

s t range tha t ,  one ,  tha t  se t t lement  agreement  i s  s igned by  

somebody who is  no t  au thor ised to  s ign  i t ,  two,  i t  exceeds 

the  au thor i t y  g iven by  the  de lega ted author i t y  –  g iven by  

the  Board ,  th ree ,  the  person who has exceeded tha t  

au thor i t y  doesn ’ t  b r ing  the  se t t lement  ag reement  back to  

you to  see and the  ag reement  i s  no t  b rought  back  to  the 10 

Board  to  ra t i f y,  so  –  bu t  a t  leas t  i f  i t  was brought  to  the  

Board  tha t  i s  f ine ,  bu t  what  i t  does mean is  tha t  the  en t i re  

Board  endorsed the  document  in  t e rms o f  wh ich  Ms  Mole fe  

was pa id  much more  than the  o the rs .  

 A t  a  t ime when to  the i r  knowledge there  were  no  

fu r ther  invest iga t ions and there fore  i f  Ms Mole fe  wanted to  

come back she cou ld  come back.  

DR NGUBANE:    Wel l  some exp lanat ion  must  have been 

g iven to  the  board  to  endorse  tha t  se t t lement .  

CHAIRPERSON:    Yes,  we l l  the  i nvest iga t ions were  go ing  20 

to  –  s teps were  go ing  to  be  taken to  look  a t  whatever  

m inutes  bu t  a r i s ing  f rom Ms Mole fe ’s  ev idence the  

exp lanat ion  may we l l  have been th is  tha t  she sa id  to  me 

she was not  p repared to  agree to  leave Eskom on the  bas is  

o f  12  month ’s  sa la ry.   She wanted much more  because she  
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thought  tha t  was  not  enough fo r  her  and I  th ink  i t  must  

have been in  tha t  contex t  tha t  accord ing  to  her  Mr  Romeo 

Kumalo  had a  p r iva te  meet ing  w i th  her  to  t ry  and  maybe 

persuade her  to  se t t le ,  bu t  she was res is t ing  reach ing  a  

se t t lement  agreement  on  the  bas is  o f  12  months ,  tha t  i s  

why i t  was inc reased and the  quest ion  is  why does the  

Board ,  why d id  the  Board  inc rease  tha t  amount ,  why d idn ’ t  

the  Board  say we ac tua l l y  have no prob lem wi th  you,  you  

can come back i f  you  don ’ t  want  12  months  come back.  

DR NGUBANE:   Chai rperson I  have sa id  . . . [ in te rvenes]   10 

CHAIRPERSON:    You have sa id  what  you can say.  

DR NGUBANE:  And tha t  a t  Eskom these th ings happened.  

CHAIRPERSON:    [Laugh ing ]  bu t  a t  tha t  t ime remember  

you were  in  charge o f  the  Board ,  you were  the  

Cha i rperson.  

DR NGUBANE:    Ja ,  peop le  can put  very  pe rsuas ive  

arguments .  

CHAIRPERSON:    Ja ,  ja .  

ADV SELEKA SC:    Cha i r  th is  i s  my las t .  

CHAIRPERSON:    Ja .  20 

ADV SELEKA SC:    Then Dr  Ngubane you say  in  your  

a f f idav i t ,  th is  i s  under  the  head ing  “ the  appo in tment  and  

ear l y  re t i rement  o f  Mr  Br ian  Mole fe” ,  I  jus t  want  th is  

parag raph.   I t  says :  

“A f te r  the  suspens ion  o f  the  four  execut ives ,  
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inc lud ing  Mr  Mathona,  who was the  GCEO there  

was a  ser ious vacuum in  the  leadersh ip  o f  Eskom. ”  

That  i s  Eskom Bund le  9A Cha i rperson.  

CHAIRPERSON:    Jus t  repeat  tha t ,  I  am sor ry.  

ADV SELEKA SC:    Af ter  the  suspens ion  o f  the  four  

execut ives ,  inc lud ing  Mr  Mathona who was the  GCEO there  

was a  se r ious vacuum in  the  leadersh ip  o f  Eskom.    Now 

who caused tha t  vacuum,  bu t  no t  the  Board  Dr  Ngubane?   

And when you have a  vacuum l i ke  tha t  Dr  Ngubane.  

CHAIRPERSON:    You know th is  i s  a  ser ious mat te r,  bu t  10 

somet imes you can ’ t  a f fo rd  no t  to  laugh a t  th is .  

DR NGUBANE:    Le t  me say th is  Cha i rperson,  the  scr ip t  

was wr i t ten  fo r  us .  

CHAIRPERSON:    [Laugh ing ]  who wro te  the  sc r ip t  Dr  

Ngubane?  

DR NGUBANE:   Mr  Tsots i  came wi th  i t .  

CHAIRPERSON:    I  mean you have –  tha t  i s  one example .  

DR NGUBANE:  Yes.  

CHAIRPERSON:    There  is  another  one wh ich  we  are  no t  

cover ing  here  where  apparent ly,  I  don ’ t  know whether  i t  20 

was towards the  end o f  2014 or  2015 apparent ly  Eskom 

came up w i th  a  prog ramme for  vo lun tary  severance 

packages and sa id  a  lo t  o f  employees who wanted to  take  

vo lun tary  re t renchment  packages cou ld  take  them and  

a l lowed peop le  w i th  sk i l l s  tha t  Eskom needed to  a lso  take  
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vo lun tary  packages now.   In  any  company i f  a  company 

comes up w i th  a  vo lun tary  re t renchment  o r  severance 

package to  say those who want  to  leave can leave on an  

agreement  they a lways put  a  r ider  to  say the  company has 

the  f ina l  say  whether  any par t i cu la r  ind iv idua l  maybe,  o r  

they m ight  say  the  fo l low ing ca tegor ies  are  no t  e l ig ib le ,  

because they know they need the i r  sk i l l s ,  bu t  in  Eskom i t  

looks l i ke  f rom what  I  have read peop le  w i th  sk i l l s  were  

a l lowed to  go  and a f te r  they had gone i t  was sa id  we don ’ t  

have sk i l l s  now,  we need a  company to  do  A ,  B ,  C,  D.     10 

 So you say what  was go ing  on.   I t  i s  . . . [ in te rvenes]   

DR NGUBANE:   That  was before  our  t ime.  

ADV SELEKA SC:    Bu t  th is  i s  a  m i r ro r  image in  your  t ime.  

CHAIRPERSON:    I t  i s  l i ke  they d id  –  the  prev ious Board  

d id  what  they d id  and when your  Board  came you sa id  okay 

“ i f  they  can d id  i t ,  we w i l l  d id  i t ”  –  i t ’s  l i ke  they d id  the i r  

par t ,  we w i l l  do  our  par t ,  and when I  say  i f  they  can d id  i t ,  

we can d id  i t ,  peop le  who were  o ld  enough  dur ing  

apar the id ,  1980 ’s  w i l l  know what  I  am ta lk ing  about  when I  

say  tha t ,  bu t  bas ica l l y  the  prev ious  Board  d id  i t s  own th ing  20 

about  the  severance packages and a l lowing Eskom to  lose  

a  lo t  o f  sk i l l s  and  then here  comes  th is  Board ,  i t  ge ts  so ld  

th is  idea o f  an  i nqu i ry  and the  suspens ion  o f  execut ives ,  

they ge t  suspended,  the  inqu i ry  s ta r ts ,  ge t  s topped,  

se t t lement  ag reements  are  s igned ,  they a re  g iven money,  
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they  go  and then says now the re  is  a  vacuum in  leadersh ip  

we must  look  fo r  leadersh ip ,  then  they go  to  Transnet  and 

get  ce r ta in  peop le  to  come on board .  

 I t  i s  –  honest ly  i t  i s  a  very  se r ious th ing ,  i t  i s  

taxpayers ’ money  and i t  i s  rea l l y  regre t tab le .    But  anyway  

le t ’s  –  a re  you done?  

ADV SELEKA SC:    Yes,  in  our  next  phase cha i r  we a re  

go ing  to  s ta r t  a t  th is  vacuum and how i t  ge ts  to  be  

addressed and we go in to  the  t ransact ion  tha t  fo l low tha t .  

CHAIRPERSON:    That  i s  the  secondments?  10 

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Ja ,  okay a l r igh t .  

ADV SELEKA SC:    That  i s  our  next  s tage,  Dr  Ngubane 

hopefu l l y  be fore  the  end o f  the  Commiss ion .  

CHAIRPERSON:    Yes,  thank you  very  much Dr  Ngubane  

fo r  coming to  ass is t  the  Commiss ion ,  we apprec ia te  i t  very  

much.   We have taken long because we wanted to  a t  leas t  

f in ish  th is  par t  o f  you r  ev idence.   I  see  i t  i s  a l ready seven  

o ’c lock .  

 We wi l l  ask  fo r  you to  come back w i th  regard  to  20 

o ther  mat te rs  in  due course ,  bu t  thank you very  much and  

thank you to  your  a t to rney as  we l l  fo r  a l l  the  coopera t ion ,  

thank you.  

DR NGUBANE:   I  p resume harm can happen desp i te  good  

in ten t ions.   Our  Board  had very  good in ten t ions fo r  th is  
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count ry  and we worked very  hard  to  make sure  tha t  the  

l igh ts  were  on ,  make su re  tha t  the  expenses a t  Eskom were  

reduced,  we even managed to  se l l  power  to  the  

ne ighbour ing  s ta tes .   You know I  w ish  tha t   the  coun t ry  can 

acknowledge some o f  the  good th ings tha t  happened .  

CHAIRPERSON:    Yes,  yes ,  we l l  look  in  the  end i t  is  

impor tan t  tha t  a  ba lanced v iew be taken o f  mat te rs ,  so  

where  good th ings were  done they need to  be  

acknowledged and where  wrong happened tha t  needs to  be  

a lso  h igh l igh ted  so  tha t  what  can  be done to  make sure  10 

those th ings don ’ t  happen aga in  can be looked in to .  

 Okay,  thank you very  much,  we are  go ing  to  ad jou rn  

now.   Fo r  the  sake o f  the  pub l i c  I  jus t  ment ion  tha t  

tomorrow and fo r  the  res t  o f  the  week and next  week I  w i l l  

be  hear ing  ev idence re la t ing  to  Transnet .  

 We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS TO 14 OCTOBER 2020  


