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PROCEEDINGS RESUME ON 12 OCTOBER 2020  

CHAIRPERSON:    Good a f te rnoon Mr  Pre tor ius ,  good  

a f te rnoon everybody.  

ADV PRETORIUS SC:   A f te rnoon Cha i r.  

CHAIRPERSON:   I  am not  say ing  –  I  am used to  say ing  

good a f te rnoon in  th is  venue I  no rmal ly  say  good morn ing  

because we normal ly  s ta r t  in  the  morn ing .    

ADV PRETORIUS SC:   Cor rec t  Cha i r.  

CHAIRPERSON:   A re  you ready?  

ADV PRETORIUS SC:   Yes Cha i r.  10 

CHAIRPERSON:   Yes okay.   P lease admin is te r  the  oa th  

aga in  or  a f f i rmat ion  to  Mr  Zwane.  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

MR ZWANE:   Mosebenz i  Joseph Zwane.  

REGISTRAR:   Do you have any  ob jec t ion  to  tak ing  the  

prescr ibed a f f i rmat ion?  

MR ZWANE:   No.  

REGISTRAR:   Do you so lemnly  a f f i rm tha t  the  ev idence 

you w i l l  g ive  sha l l  be  the  t ru th ;  the  who le  t ru th  and noth ing 

e lse  bu t  the  t ru th ;  i f  so  p lease ra ise  your  r igh t  hand and  20 

say,  I  t ru ly  a f f i rm.  

MR ZWANE:   I  t ru ly  a f f i rm.  

REGISTRAR:   Thank you.  

CHAIRPERSON:   Thank you Mr  Zwane we lcome back.   Yes.  

MR ZWANE:   [00 :01 :11]  Cha i r.  
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CHAIRPERSON:   Thank you.   Mr  Pre tor ius .  

ADV PRETORIUS SC:   Thank you Cha i r.   Mr  Zwane th is  

a f te rnoon we wou ld  l i ke  to  dea l  w i th  the  advanced payment  

sys tem tha t  was in t roduced towards the  la t te r  par t  o f  2010  

in  the  Free S ta te  Depar tment  o f  Human Set t lements .   You 

know about  the  advanced payment  sys tem.   You have  

tes t i f ied  about  i t .  

CHAIRPERSON:   Mr  Pre tor ius  I  suspect  tha t  they have not  

g iven me the  f i les  tha t  has go t  tha t  o r  un less  i t  has  been  

changed.   Th is  appears  to  be  the  t ransc r ip t  –  yes  what  I  10 

have he re  is  most ly  the  t ranscr ip t .   I  do  no t  – i t  i s  the 

t ranscr ip t  th roughout .  

ADV PRETORIUS SC:   That  f i l e  shou ld… 

CHAIRPERSON:   There  shou ld  be  the  f i le  tha t  has  go t  –  

tha t  have got  Mr  Zwane ’s  s ta tement  and every th ing .  

ADV PRETORIUS SC:   I f  you –  i f  you  look a t  the  index o f  

the  exh ib i t  in  the  f ron t  o f  the  f i le  Mr  Zwane gave ev idence  

on the  25  September  2020.  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   And tha t  i s  day 271.   H is  ev idence  20 

is  there .  

CHAIRPERSON:   Yes bu t  there  was a  f i le  wh ich  we were  

us ing  be fore  he  gave ev idence  tha t  had got  var ious  

documents .  

ADV PRETORIUS SC:   Wel l  there  are  twenty  f i les  fo r  the  
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Free  S ta te  wh ich  one are  you re fer r ing  to?  

CHAIRPERSON:   The one tha t  we  used befo re  he  s ta r ted  

g iv ing  ev idence wh ich  we used.  

ADV PRETORIUS SC:   The one the re… 

CHAIRPERSON:   Be fore  the re  was a  t ranscr ip t .   Obv ious ly  

there  was a  t ime  when we d id  no t  have a  t ranscr ip t  o f  h is  

ev idence.  

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   What  d id  we have tha t  re la ted  to  h im?  

A l l  the  documents  tha t  has –  the  f i le  tha t  had documents  10 

inc lud ing  the  document  tha t  had h is  s ignature ,  o f  serv i ce  

prov iders ,  h is  s ta tement .   A lo t  o f  documents .  

ADV PRETORIUS SC:   That  i s  FS12 Cha i r.  

CHAIRPERSON:   Yes tha t  i s  what  I  have jus t  rece ived.  

ADV PRETORIUS SC:   Because one is  s ta tement .  

CHAIRPERSON:   Yes tha t… 

ADV PRETORIUS SC:   That  a f f idav i t  wh ich  was s igned  is  

Exh ib i t  UU9.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And FS12 –  Bund le  FS12.  20 

CHAIRPERSON:   That  i s  what  I  have jus t  been g i ven.   I t  

was not  in  f ron t  o f  me.  

ADV PRETORIUS SC:   Yes.    

CHAIRPERSON:   Bu t  a re  you us ing  the  t ransc r ip t  no t  th is  

one?  
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ADV PRETORIUS SC:   Inso far  as  the  next  few quest ions 

go  we w i l l  be  us ing  the  t ranscr ip t .  

CHAIRPERSON:   And then you w i l l  go  back to  th is  one o r  

no t  rea l l y?  

ADV PRETORIUS SC:   Ja  a f te r  a  wh i le .  

CHAIRPERSON:   A f te r  a  wh i le .   Okay.   No tha t  i s  a l r igh t .   I  

mean th is  one w i l l  jus t  he lp  me re f resh my memory  on  

cer ta in  th ings because I  am more  used to  i t .  

ADV PRETORIUS SC:   Okay Cha i r.  

CHAIRPERSON:   Ja .   Okay you may cont inue.  10 

ADV PRETORIUS SC:   Thank you.   You have tes t i f ied  

about  the  advanced payment  sys tem Mr  Zwane?  You know 

about  the  advanced payment  sys tem?  You know what  top ic  

we a re  mov ing  on to  now? 

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   Good.   Ms Mokoena tes t i f ied  that  

the  advanced payment  sys tem was  f i rs t  ra ised a t  a  meet ing  

in  October  2010.   I t  was a  meet ing  tha t  we have re fer red  to  

as  the  War  Room meet ing .  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  20 

ADV PRETORIUS SC:   R igh t .   And i t  appears  f rom your  

ev idence and the  ev idence o f  Mr  Tsoamets i  tha t  th is  

meet ing  took p lace a f te r  the  Welkom meet ing  w i th  the  

cont rac tors .  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  
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ADV PRETORIUS SC:   I  unders tand tha t  a t  the  Welkom 

meet ing  ce r ta in  cont rac tors  were  inv i ted  to  a t tend,  cor rec t?  

MR ZWANE:   A l l  the  cont rac to rs .  

ADV PRETORIUS SC:   Yes we l l  tha t  i s  what  I  want  to  ask  

you about .   That  l i s t  o f  cont rac to rs  tha t  was inv i ted  what  

was tha t  l i s t?  

MR ZWANE:   That  was a  l i s t  tha t  was deve loped  by  the  

Eva lua t ion  Commi t tee  –  B id  Eva lua t ion  Commi t tee  g iven to  

the  B id  Ad jud ica tor  Commi t tee  and subsequent ly  to  the 

Account ing  Off i cer  who agreed and s igned tha t  l i s t  and 10 

brought  tha t  l i s t  to  me fo r  approva l .  

ADV PRETORIUS SC:   I s  tha t  the  l i s t  o f  106?  

MR ZWANE:   I  cannot  remember  the  exact  number  bu t  tha t  

i s  the  l i s t  we used in  inv i t ing  peop le  to  the  Va lue 

Commi t tee  Cha i r.  

ADV PRETORIUS SC:   Wel l  i t  i s  no t  c lear  what  l i s t  tha t  

was s t i l l .   When  the  tender  p rocess was abandoned a  l i s t  

we know was compi led  o f  b idders  who had qua l i f ied  and 

b idder  who had been d isqua l i f ied .   That  was a  l i s t  o f  ove r  

300 peop le  who had tendered.  20 

MR ZWANE:   There  was anothe r  document  tha t  was a  l i s t  

o f  306.  

ADV PRETORIUS SC:   361.  

MR ZWANE:   6 .  

ADV PRETORIUS SC:   No the… 
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MR ZWANE:   O f  d i rec t  yes  306.  

ADV PRETORIUS SC:   I t  was over  300.  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   A l r igh t .   And i t  inc luded b idders  who  

had qua l i f ied  and b idders  who  had been d i squa l i f ied  

inc lud ing  b idders  who were  ad judged  incompetent  o r  no t  

qua l i f ied  to  –  to  be  granted cont rac ts .  

MR ZWANE:   Accord ing  to  the  m inutes  o f  the  B id  

Eva lua t ion  Commi t tee  tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   Yes.   A l r igh t  so  we have a  l i s t  o f  10 

peop le  who had o r  cont rac tors  who  had b id  fo r  const ruc t ion  

cont rac ts  w i th in  the  Free S ta te  Prov ince fo r  the  year  

2010/2011.   Those peop le  inc luded b idders  who were  

qua l i f ied  and b idders  who had been d i squa l i f ied  inc lud ing  

b idders  who fo r  one or  o ther  reason were  dec la red  unab le  

to  cont inue w i th  the  process.   We know tha t .    

MR ZWANE:   Accord ing  to  the  m inutes  yes Cha i r.  

ADV PRETORIUS SC:   Accord ing  to  the  B id  Process  yes.  

MR ZWANE:   Ja .  

ADV PRETORIUS SC:   Bu t  we know tha t  in  September  you  20 

approved a  l i s t  o f  cont rac to rs  o f  106 peop le .  

MR ZWANE:   That  was not  ac tua l l y  in  September  Cha i r  I  

th ink  i t  was end June.  

ADV PRETORIUS SC:   A l r igh t  we w i l l  –  I  th ink  we a re  

go ing  to  have to  look  a t  –  Would  you look a t  FS14 page  
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225.    

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   What  i s  tha t  document?   You w i l l  

see i t  i s  s igned by  yourse l f .  

CHAIRPERSON:   What  page –  what  page is  i t?  

ADV PRETORIUS SC:   September  2010.  

CHAIRPERSON:   I  am sor ry  Mr  Pre tor ius  what  page  is  i t?  

ADV PRETORIUS SC:   FS14 –  225 .  

CHAIRPERSON:   225.  

MR ZWANE:   Hous ing  a l loca t ions Cha i r.  10 

ADV PRETORIUS SC:   Wel l  to  be  fa i r  to  you Mr  Zwane tha t  

document  beg ins  a t  page 223.    

MR ZWANE:   Ja .  

ADV PRETORIUS SC:   A l r igh t  what  i s  th is  document  and 

when d id  i t  o r ig ina te?  

MR ZWANE:   Th i s  document  as  fa r  as  I  can remember  i t  

o r ig ina ted  in  –  a round the  30  June .   That  i s  the  t ime when 

EXCO approved  i t  and even requested tha t  bu i ld ing  o f  

houses shou ld  s ta r t  in  earnest  Cha i r.  

ADV PRETORIUS SC:   We wi l l  come to  the  t im ing  o f  the 20 

presenta t ion  o f  th is  document  a t  leas t  on  your  ev idence.   

But  i s  th is  document  had been p resented to  EXCO on the  

30  June and we w i l l  re fe r  to  tha t  m inute  in  due course  and  

had been approved by  EXCO why was i t  on ly  s igned by  you 

on the  10  September?  
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MR ZWANE:   Cha i r  I  –  I  wou ld  no t  reca l l  the  –  th is  i ssue o f  

s ignature  bu t  as  you have been fa i r  to  me to  ind ica te  tha t  

document  –  th is  document  ac tua l l y  s ta r ts  a t  223 I  want  to  

po in t  ou t  tha t  a l though I  cannot  see the  da te  proper ly  on  

page 223 but  one  can see tha t  the  –  the  way I  s igned here  

is  no t  –  the  way I  –  the  way I  s igned in  225.   So I  wou ld  

have –  what  I  can  th ink  i s  tha t  those document  was needed  

fo r  o f f i c ia l  reasons a t  tha t  month  September  so  I  s igned.   

But  the  document  was taken to  EXCO ear l ie r  than tha t .  

ADV PRETORIUS SC:   A l r igh t  we l l  we w i l l  come to  the 10 

EXCO meet ing  in  due course .   But  th is  document  was  

presented in  accordance w i th  your  ev idence to  EXCO on  

the  30  June 2010 .   That  i s  the  EXCO of  the  Prov ince –  the  

Free S ta te  Prov ince.  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   P rov inc ia l  Government ,  cor rec t?  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   That  EXCO wou ld  have been  aware  

then o f  the  en t i t ies  on  th is  l i s t  and wou ld  have a f te r  

consu l ta t ion  w i th  you approved th is  l i s t .  20 

MR ZWANE:   A f te r  p resenta t ion  we l l  Cha i r  we made the  

approved.  

ADV PRETORIUS SC:   They approved.  

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   I f  you  wou ld  go  p lease to  page 217  
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o f  tha t  same –  oh  no 127 o f  tha t  same bund le  p lease.   You 

w i l l  see  the re  in  pa ragraph  75.3  a  record  o f  the  

proceed ings or  a  summary o f  the  proceed ings o f  the  B id  

Eva lua t ion  Commi t tee  and the  B id Ad jud ica t ion  Commi t tee  

in  the  abandoned tender  p rocess .   I t  says  there  tha t  361  

b ids  were  rece ived.   You see tha t?   Th is  I  can assure  you… 

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   I s  cons i s ten t  w i th  the  m inutes  bu t  i f  

you  want  to  go  to  the  m inutes  I  am happy to  do  tha t .  

CHAIRPERSON:   75 .3?  10 

ADV PRETORIUS SC:   75 .3  yes.  

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   So  i t  was 361 not  306?  

MR ZWANE:   Okay.   Some documents  are  say ing  306.  

ADV PRETORIUS SC:   Yes a l r igh t .    

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   I  am not  go ing  to  qu ibb le  about  

tha t .  

MR ZWANE:   Thank you Cha i r.  

ADV PRETORIUS SC:   Bu t  i t  i s  over  300?  20 

MR ZWANE:   I t  i s  ove r  300 I  agree .  

ADV PRETORIUS SC:   105 were  d isqua l i f ied  fo r  bas ic  b id  

compl iance.   104 were  d isqua l i f ied  because they d id  no t  

meet  the  m in imum funct iona l i t y  th resho ld .   28  b ids  f rom so 

ca l led  es tab l i shed cont rac tors  and 81 b ids  f rom so ca l led  
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emerg ing  cont rac tors  qua l i f ied  to  be  eva lua t ion  on  pr ice  

and the  BEC then recommended 109 qua l i f y ing  b id  to  be 

ad jud ica ted  on pr ice .   I s  tha t  more  or  less  cons is ten t  w i th  

your  reco l lec t ion  o f  what  the  B id  Eva lua t ion  Commi t tee  and  

B id  Ad jud ica t ion  Commi t tee  found? 

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   Oh.   Now i t  seems to  me tha t  the  

l i s t  cons ide red on the  30  June was not  a  l i s t  tha t  emerged  

f rom th is  p rocess ,  cor rec t?  

MR ZWANE:   Ja  I  th ink  you are  co r rec t  Cha i r.  10 

ADV PRETORIUS SC:   In  fac t  th is  p rocess had  not  ye t  

been comple ted .   I t  was on-go ing .  

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   So  exp la in  p lease how under  your  

submiss ion  or  consequent  to  your  repor t  the  EXCO on the 

bas is  o f  you r  repor t  cons ider  106 cont rac to r  o r  cont rac ts  

and a t  the  same t ime there  is  an  incomple te  tender  

p rocess,  how cou ld  th is  happen?  

MR ZWANE:   Cha i r  may I  respond?  

ADV PRETORIUS SC:   Yes p lease.  20 

MR ZWANE:   I  –  I  no t ice  what  you are  ra i s ing .   I  th ink  I  

can remember  tha t  there  was a  process and i t  w i l l  re f lec t  in  

some minutes  here  tha t  ear l ie r  on  there  was a  l i s t  o f  

cont rac tors  wh ich  was approved and when the  s ize  o f  the  

houses was inc reased there  was  a  d ispute .   I  am sure  
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some minutes  w i l l  ra ise  tha t .  

ADV PRETORIUS SC:   We know about  tha t  yes .  

MR ZWANE:   Ja .   I  th ink  the  –  the  –  t h is  one o f  the  30  

June i f  I  remember  we l l  i s  tha t  –  i s  the  l i s t  tha t  was 

a f fec ted  by  the  d ispute  o f  cont rac tors  when the  s ize  o f  the  

houses had to  be  increased.   And the  l i s t  tha t  you have  

jus t  asked me i t  i s  a f te r  tha t  p rocess o f  the  d i spute  ra ised 

by  cont rac to rs .   We had to  s ta r t  a f resh –  ja  I  th ink  so .  

ADV PRETORIUS SC:   Wel l  I  am a f ra id  i t  may be tha t  I  do  

no t  fo l low but  as  ye t  I  cer ta in l y  do  no t  fo l low.   A f te r  the  10 

d ispute  has ar i sen between the  cont rac tors  and the  

depar tment  ove r  the  s ize  o f  the  houses the  ev idence is  

c lea r  tha t  a t  tha t  s tage i t  was dec ided to  embark  upon a  

f resh  tender  p rocess.   Cor rec t?  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   That  p rocess wou ld  have adver t i sed 

fo r  tenders  and rece ived tenders .  

MR ZWANE:   Which  p rocess S i r?  

ADV PRETORIUS SC:   The process we are  ta lk ing  about .  

The p rocess… 20 

MR ZWANE:   The  f i rs t  on  or  the  second one?  

ADV PRETORIUS SC:   Le t  us  s ta r t  aga in .  

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   There  is  a  l i s t  o f  cont rac tors  –  a  

da ta  base we unders tand f rom your  ev idence a t  leas t  tha t  
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p re -dated the  2010/2011 f inanc ia l  yea r,  cor rec t?  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   The cont rac tors  appo in ted  on tha t  

da ta  base and there  is  no  concess ion  tha t  tha t  da ta  base  

was p roper l y  appo in ted  and  i t  seems f rom our  

invest iga t ions tha t  i t  m igh t  we l l  no t  have been.   But  we are  

no t  dea l ing  w i th  tha t  f inanc ia l  yea r.   There  was a  d ispute  

tha t  a rose between the  cont rac to rs  and the  depar tment .   

The cont rac tors  sa id  now we have to  bu i ld  b igger  houses i t  

i s  no t  go ing  to  work  fo r  us ,  i s  tha t  cor rec t?  10 

MR ZWANE:   Tha t  i s  cor rec t .  

ADV PRETORIUS SC:   So  i t  was dec ided then to  sc rap tha t  

da ta  base and go  out  to  tender  aga in ,  cor rec t?  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   As  pa r t  o f  tha t  p rocess  –  tha t  

tender  p rocess 361 b ids  were  rece ived,  cor rec t?   And the  

f igures  in  parag raph 75.3  page 117 o f  FS14 I  can  assure  

you tha t  those are  re f lec ted  in  the  m inutes  o f  the  B id 

Ad jud ica t ion  and B id  Eva lua t ion  Commi t tees.   So we have 

now a  l i s t  o f  361 b idders ,  cor rec t?  20 

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   Bu t  we a l so  have i t  a round th is  t ime 

–  remember  we a re  no t  ye t  a t  the  28  Ju ly  we are  a t  the  30  

June.   We have a  l i s t  approved by  yourse l f  o f  106 b idders .   

Where  d id  tha t  l i s t  come f rom? 
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MR ZWANE:   Oh  okay.   Wel l  Cha i r  when we ar r i ved a t  the  

depar tment  … 

CHAIRPERSON:   Yes cont inue Mr  Zwane.  

MR ZWANE:   So  when we –  I  a r r i ved a t  the  depar tment  

there  was a  l i s t  tha t  was there  and tha t  l i s t  was not  

deve loped by  me.   To  my best  reco l lec t ion  we used tha t  l i s t  

fo r  [00 :22 :09]  2010 and tha t  l i s t  was supposed to  be  used  

fo r  2010/2011.   Unt i l  a  d i spute  ar ised as  fa r  as  I  can  

remember  ar i s ing  f rom the  reasons I  have a l ready po in ted  

out  then there  was a  need then to  beg in  to  fo l low the  10 

processes tha t  w i l l  ac tua l l y  g ive  us  a  new l i s t .   That  i s  

what  I  remember  Cha i r.  

ADV PRETORIUS SC:   Now tha t  p rocess to  g i ve  you  a  new 

l i s t  was tha t  same process tha t  rece ived 361 b ids  i n  

answer  to  i t s  inv i ta t ion  to  b id .   Cor rec t?  

MR ZWANE:   I f  I  reca l l  f rom the  minutes  i t  shou ld  be  the  

same process by  the  B id  Ad jud ica t ion  and B id  Eva lua t ion  

yes.  

ADV PRETORIUS SC:   Wel l  i t  wou ld  –  there  a re  many 

th ings here  tha t  a re  d i f f i cu l t  to  unders tand but  i t  wou ld  be  20 

comple te l y  beyond comprehens ion  tha t  there  were  more  

than one b idd ing  process.   There  was one b idd ing  process.  

MR ZWANE:   I f  I  reca l l  acco rd ing  to  the  m inutes  Cha i r  a f te r  

the  –  i f  you  ta lk ing  about  the  second process.  

ADV PRETORIUS SC:   Yes.  
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MR ZWANE:   A f te r  the  lapse o f  the  open tender  there  was 

a  dec i s ion  tha t  was made e i t her  by  the  Eva lua t ion 

Commi t tee  o r  the  Ad jud ica t ion  Commi t tee  tha t  in fo rmat ion  

wh ich  is  ava i lab le  ou t  o f  d i f fe ren t  p rocesses I  cannot  

remember  them p roper ly  bu t  s im i la r ly  there  are  about  th ree  

processes.   Those –  the  names are  re leased were  to  be  pu t  

together  and fo rmula te  a  da ta  base .   Yes.  

ADV PRETORIUS SC:   That  wou ld  have been a  da ta  base 

o f  361 persons or  en t i t ies  p lus  the  o ld  da ta  base.   Cor rec t?   

I t  wou ld  have been fa r  in  excess o f  360 ent i t ies  or  10 

const ruc to rs  –  log ica l l y.   Or  you not  fo l low ing me? 

MR ZWANE:   No  I  hear  tha t  bu t  I  cannot  conf i rm or  deny  

tha t  Cha i r  because tha t  in fo rmat ion  was not  a t  my  

d isposa l .  

ADV PRETORIUS SC:   No but  th is  one you can con f i rm or  

deny.  

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   Because i t  fo l lows your  ev idence.   

The –  there  was a  b id  p rocess tha t  fo l lowed on a  d ispute  

be tween the  con t rac tors  and the  depar tment .   That  b id  20 

process adver t i sed and inv i ted  tenders .   You nod.  

MR ZWANE:   There  is  [00 :25 :29]  Cha i r  yes .  

ADV PRETORIUS SC:   As  a  consequence o f  tha t  inv i ta t ion  

361 persons or  en t i t ies  b id  fo r  work .   Cor rec t?   That  i s  the  

m inute  I  have jus t  showed you.  
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MR ZWANE:   Wel l  Cha i r  le t  me say  maybe more  300 .  

ADV PRETORIUS SC:   Yes because you say 306 and I  say  

361.  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   So  fa r  the  –  le t  us  no t  go  there .   

More  than 300 b id .  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   That  l i s t  inc luded qua l i f ied  and  

d isqua l i f ied  b idders .  

MR ZWANE:   Yes  as  pe r  the  m inutes .  10 

ADV PRETORIUS SC:   Yes.   You say there  was  another  

da ta  base tha t  had to  be  added to  tha t  l i s t ,  cor rec t?  

MR ZWANE:   I  am say ing  –  yes tha t  i s  what  I  am say ing .  

ADV PRETORIUS SC:   Yes you say ing  tha t .  

MR ZWANE:   Ja  I  am say ing  tha t .  

ADV PRETORIUS SC:   So  there fore  i t  i s  no t  d i f f i cu l t  to  

conc lude tha t  the  f ina l  conso l ida ted  l i s t  was more  than 306  

or  more  than 361 wh ichever  f igure  you choose.  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   So  tha t  we can es tab l i sh?  20 

MR ZWANE:   Ja .  

ADV PRETORIUS SC:   On your  ev idence r igh t?  

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   Th is  p rocess –  the  tender  p rocess 

cont inued or  was  s t i l l  i n  ex is tence  unt i l  the  28  Ju ly  when i t  
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was f ina l l y  abandoned.   We know tha t  as  we l l ,  cor rec t?  

MR ZWANE:   Tha t  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:   Bu t  on  the  30  June you present  a  

repor t  to  EXCO cor rec t?  

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   You g ive  EXCO a l i s t  o f  cont rac tors ,  

cor rec t?  

MR ZWANE:   Yes  Cha i r.  

ADV PRETORIUS SC:   That  l i s t  i s  the  l i s t  tha t  was  s igned 

–  you say la te r  by  you on the  28  September  2010.  10 

MR ZWANE:   I  th ink  I  shou ld  cor rec t  tha t  Cha i r.   I  th ink  I  

shou ld  cor rec t  tha t .   When you asked th is  quest ion  fo r  the  

second t ime I  sa id  I  can remember  tha t  there  were  ac tua l l y  

two l i s ts  fo r  2010/2011.   The f i rs t  l i s t  i s  the  one tha t  was  

d isputed.   I  cor rec ted  myse l f  by  exp la in ing  tha t .   That  f rom 

where  I  am seated I  th ink  the  l i s t  tha t  went  to  EXCO is  the  

l i s t  tha t  o f  the  cont rac tors  tha t  la te r  d isputed the  pr ice  o f  

bu i ld ing  a  house wh ich  had moved  f rom 35 square  meter  to  

50  and more .   I  th ink  the  l i s t  tha t  I  submi t ted  on  the  30 t h  

cou ld  be  tha t  l i s t .  20 

ADV PRETORIUS SC:   A l r igh t .  

MR ZWANE:   Yes .  

ADV PRETORIUS SC:   So  i t  i s  no t  the  l i s t  tha t  you s igned  

on the  28  September.  

MR ZWANE:   No,  no  Cha i r.  
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ADV PRETORIUS SC:   What  was tha t  l i s t?   Now in  28  

September  or  on  28  September  we have a  l i s t  o f  

cont rac tors  s igned by  yourse l f  and approved by  yourse l f .   

What  i s  tha t  l i s t?  

MR ZWANE:   Th i s  l i s t  i f  I  reca l l  i s  a  l i s t  tha t  came out  o f  … 

ADV PRETORIUS SC:   Out  o f?  

MR ZWANE:   A process tha t  was fo l lowed  by  B id  

Ad jud ica t ion  Commi t tee  and f ina l l y  submi t ted  to  me  by the  

Account ing  Off i cer.   Because on  the  28  Ju ly  when the  

dec is ion  was taken to  go  the  rou te  tha t  the  depar tment  10 

took i t  was a f te r  t he  abandoned l i s t  o f  the  d i sputes .   So the  

l i s ts  tha t  was produced on the  10  September  I  th ink  i t  i s  

s temming out  o f  the  process tha t  was under taken by  the  – 

the  commi t tees tha t… 

CHAIRPERSON:   The process tha t  you are  ta lk ing  about ,  

you see I  th ink  last  t ime, you gave evidence to the effect  

that  af ter i t  had been decided to abandon the open tender 

process,  the department. . .  you asked them what the way 

forward was going to be.  

MR ZWANE :    Ja.  20 

CHAIRPERSON :    And what was decided was that  the 

department would produce a l ist .   I  do not  know whether on 

that  occasion we cal led i t  a database.    

 But  they would produce a l ist  of  contractors and i f  I  

recal l  correct ly,  you said they were going to. . .  that  l ist  would 
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include the cont ractors who had submit ted bids dur ing the 

open tender process.    

 But  you also said the department  was f ree to  include in  

that  l ist  contractors who may have not  submit ted bids dur ing 

the open tender process but who met  certain requi rements 

that  had been cert i f ied by Exco,  namely cont ractors owned 

by women, people wi th disabi l i t ies and young people.    

 Is that  the process. . .  the l ist  that  you are talk ing about?  

MR ZWANE :    I  am talk ing about that  l ist  Chai r  but  to the 

best  of  my recol lect ion,  I  th ink I  was asked a quest ion,  i f  I  10 

am not  mistaken by yoursel f .  

CHAIRPERSON :    Yes.  

MR ZWANE :    That  was I  aware that  some of  the names were 

taken outside the process that  had elapsed? 

CHAIRPERSON :    Yes.  

MR ZWANE :    And outside any other  process that  they have 

existed?  I  said no.  

CHAIRPERSON :    H’m.  

MR ZWANE :    I  even said,  i f  I  knew I  would have asked,  how 

did you get  these claims? 20 

CHAIRPERSON :    Yes.  

MR ZWANE :    Because they are not  part  of  any process 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

MR ZWANE :    That  is in f ront  of  us here.  
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CHAIRPERSON :    Yes.  

MR ZWANE :    I . . .  that  is what I  can recal l .  

CHAIRPERSON :    Yes.  

MR ZWANE :    But  what I  agree wi th  the Chair  that  the l ist  of  

the date of  September is . . . [ intervenes]   

CHAIRPERSON :    Is  coming f rom this process that  we are 

talk ing about?  

MR ZWANE :    Yes,  yes.  

CHAIRPERSON :    Okay al r ight .   Now talk ing about the 

qual i f icat ion that  you have just  made, namely that  you did 10 

test i fy that  you would have asked them the basis for 

br inging. . .  for se lect ing certain contractors who may not 

have been in the l ist  of  cont ractors who had submit ted bids.    

 Now, I  remember you put t ing. . .  saying that  you would 

have asked them that  quest ion.   My understanding of  your 

evidence was,  not  that  you were opposed to them br inging in  

contractors who may not  have submit ted bids but  you would 

simply have wanted the cr i ter ia that  they fol lowed on the 

basis.    

 As I  recal l ,  my understanding is that  your posi t ion was 20 

that  there would have been nothing wrong – and you must 

te l l  me i f  my recol lect ion is not  correct .  

 There would have been nothing wrong in the department  

br inging in contractors who were not  in the l ist  of  those who 

had submit ted b ids as long as they were those contractors 
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these requi rements that  came from Exco,  namely women,  

young people and people wi th disabi l i t ies.    

 Did I  misunderstand that  part  of  your evidence?  

MR ZWANE :    Wel l ,  Chai r  let  me say to you.   People are 

thoroughly misunderstanding that .  

CHAIRPERSON :    Yes.   Okay al r ight .   Just  explain that  part  

before we proceed.  Yes.  

MR ZWANE :    Ja.   The correct ion wi l l  remain that  in my 

aff idavi t  I  ra ised an issue that  I  was acquainted wi th PFMA 

which st ipulates that  there should be a short  process and 10 

that  also is st ipulated two hundred and Sect ion 217 of  the 

Const i tut ion that  there must  be a process that  is fa i r,  

competent ,  cost -effect ive.   To name a few . . . [ intervenes]   

CHAIRPERSON :    [ Indist inct ]  eff ic ient ,  yes.  

MR ZWANE :    Ja.  

CHAIRPERSON :    The other requi rement.    

MR ZWANE :    And that  process,  I  understood i t  to be af ter  

the l ist  which was st i l l  in existence dur ing . . . [ intervenes]   

CHAIRPERSON :    The process.  

MR ZWANE :    . . .a  process of  dispute.  20 

CHAIRPERSON :    H’m.  

MR ZWANE :    That  we should fol low that  open tender so that  

everybody is given a chance.   That  is why I  recal l  that  at  a 

later stage,  I  even said to you.    

 I  asked the off ic ia l  when they came to me that :   Why did 
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you not  te l l  me that  there was a shorter process that  could 

be fol lowed i f  you are tel l ing me that  no we have can have a 

database that  can be quicker?   

 I  asked the fol lowing the PFMA.  So I  was wel l -aware 

that  a process where somebody wakes up and come up wi th 

a name and put  i t  in database,  i t  would have not  been in l ine 

wi th the Const i tut ion and PFMA.  So my view was that  i f  I . . .  

had I  known, I  would have asked that  quest ion.    

 And I  must  also explain that  the instruct ion by Exco,  i t  

was not  request ing us to fo l low(?) any process.   The 10 

instruct ion was saying to al l  the departments:    

 As you engage yoursel f  here in  an act iv i ty that  wi l l  

create jobs,  th is  is the group that  you must  take into 

considerat ion.   That  is to the best  of  my recol lect ion Chai r.  

CHAIRPERSON :    I  just  want to make sure that  I  do not  

misunderstand you know.   

MR ZWANE :    Okay.  

CHAIRPERSON :    Does that  mean that  your understanding at  

the t ime when the open tender process had been abandoned 

that  your understanding was in creat ing a l ist  or database,  20 

the department was simply going to take a l ist  of  contractors 

who had submit ted bids,  al l  of  them.  Is that  correct?  Is that  

so?  

MR ZWANE :    Yes,  Chai r.  

CHAIRPERSON :    Okay al r ight .   Mr Pretor ius.  



12 OCTOBER 2020 – DAY 281 
 

Page 24 of 131 
 

ADV PRETORIUS SC :    [No audible reply]   

CHAIRPERSON :    No,  thank you.   I  wanted to understand 

that  part .  

MR ZWANE :    I  th ink I  must  c lar i fy one part .  

CHAIRPERSON :    Yes,  please do.  

MR ZWANE :    Th is or th is al l  of  them.  

CHAIRPERSON :    Yes,  okay.   Yes.  

MR ZWANE :    Th is al l  of  them . . . [ in tervenes]   

CHAIRPERSON :    Yes.  

MR ZWANE :    . . .consists of  even those contractors who did 10 

not  qual i fy dur ing the open tender.    

CHAIRPERSON :    H’m.  

MR ZWANE :    That  was not  my . . . [ in tervenes]   

CHAIRPERSON :    That  was not  your understanding.  

MR ZWANE :    That  was not  my understanding Chai r.  

CHAIRPERSON :    So was your  understanding that  the 

department would take the l ist  that  had been prepared by the 

Bid Adjudicat ion Commit tee af ter s i f t ing al l  the bids and 

indicat ing who was disqual i f ied and who was not  competent  

and so on?   20 

 So i t  was the l ist  that  they would have proceeded wi th i f  

the open system had not  been abandoned?  That  is  the l ist  

you were talk ing about,  correct?  

MR ZWANE :    My view is that ,  that  is correct  Chai r.  

CHAIRPERSON :    Yes.  
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MR ZWANE :    I f  the tender process was. . .  had been 

abandoned.  

CHAIRPERSON :    Ja.  

MR ZWANE :    There are contractors which may have not  

made i t  in the database because they were disqual i f ied.   

That  is my understanding.   Yes,  Chai r.  

CHAIRPERSON :    Yes,  but  what about  those?  My 

understanding is  that  what you are saying is.   Those 

contractors who had been disqual i f ied dur ing the open 

tender process were not  going to  be in the l ist  that  the 10 

department was going to use af ter the open tender process 

had been abandoned?  Is my understanding correct .  

MR ZWANE :    I  . . . [ intervenes]   

CHAIRPERSON :    I f  you had disqual i f ied dur ing the open 

tender process,  that  is the end of  you?  

MR ZWANE :    I  am giv ing my own understanding Chai r.  

CHAIRPERSON :    Yes.   No,  no.   That  is what I  am interested 

in.  

MR ZWANE :    Ja,  ja.   I  am giving my own understanding 

Chai r.  20 

CHAIRPERSON :    Yes,  yes.  

MR ZWANE :    That  process should have been l ike that .   Yes.  

CHAIRPERSON :    Yes.   Okay al r ight .   So in other words,  on 

your  understanding the l ist  that  the department was 

supposed to use af ter the open tender process had been 
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completed was the l ist  of  only those cont ractors who were so 

to speak had passed the test  dur ing the open tender process 

and nobody else?  

MR ZWANE :    In the f i rst  instance Chai r,  there can be the 

aim of  going through the open tender process.   I t  is  actual ly 

that .  

CHAIRPERSON :    Yes,  yes,  yes.    

MR ZWANE :    Yes.  

CHAIRPERSON :    So that  was your understanding?  

MR ZWANE :    Yes,  Chai r.  10 

CHAIRPERSON :    Okay al r ight .   Thank you.   Mr Pretor ius.  

ADV PRETORIUS SC :    Wel l ,  let  us go through the 

documentat ion to test  your answers Mr Zwane.  Fi rst  of  a l l .   

Could you look at  FS14, page 295.  

MR ZWANE :    295? 

ADV PRETORIUS SC :    295.   As i t  appears f rom page 294,  

the previous page, these are the minutes of  the Special  

Departmental  Bid Adjudicat ion Commit tee of  28 Ju ly 2010.   

Do you see that?  

MR ZWANE :    FS2? 20 

ADV PRETORIUS SC :    Page 294.  

MR ZWANE :    Yes,  Chai r.  

ADV PRETORIUS SC :    I t  appears that  the document  we are 

now deal ing wi th are the minutes of  the Special  

Departmental  B id Adjudicat ion Commit tee held on the 
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28t h of  July 2010 in the Free State Province.   Do you see 

that?  

MR ZWANE :    Yes,  I  see that .  

ADV PRETORIUS SC :    Good.  I f  you go over the page to 

paragraph 7.1.  

MR ZWANE :    Yes.  

ADV PRETORIUS SC :    I t  reads:    

“An evaluat ion of  tender. . .  

 I t  g ives a reference number.  

“ . . . for the const ruct ion of  BNG House in the Free 10 

State through pro ject  l inked.   The chai rperson 

indicated to the commit tee that  the tender had been 

evaluated but  due to the fact  that  the val id i ty of  the 

tender has expi red and they cannot adjudicate.   

They have to cancel  the tender.   However,  in order 

to spend the money appropriately,  they have to use 

the suppl iers on d i fferent  databases.”  

 And then there is the checks of  a resolut ion taken by 

that  commit tee.    

“Cancel lat ion of  tender is recommended due to the  20 

expiry thereof .   The commit tee recommends that  

di fferent  databases be consol idated and use as a 

source of  service providers.   That  is departmental  

database,  provinc ial  cent ral ised database,  Puadrem 

Database,  as wel l  as the l ist  of  a l l  suppl iers who 
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tendered for th is tender. ”  

 That  is the resolut ion which was approved by the 

account ing off icer  on the 30t h of  Ju ly 2010 as appears f rom 

page 297 of  FS14.   

MR ZWANE :    [No audible reply]   

ADV PRETORIUS SC :    Do you see al l  of  that? 

CHAIRPERSON :    Wel l ,  maybe for the sake of  completeness.   

One can repeat that  before the chairperson wrote or the 

resolut ion is repeated in 104.    

ADV PRETORIUS SC :    Under the Head Commit tee’s 10 

decision.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    And then the chai rperson signed and 

the account ing off icer approved.   Correct?  

MR ZWANE :    I  can see that ,  Chai r.  

ADV PRETORIUS SC :    So,  ar is ing out  of  the fai led tender 

process – let  us not  go back into 2009/2010 because we do 

not  have the facts before you in a comprehensive format.    

 But  ar is ing out  of  the fai led tender process,  i t  was 

decided to consol idate a number of  databases as wel l  as 20 

al l . . .  a l ist  of  a l l  those ent i t ies or persons who had tendered 

the 306 or the 361.    

 So the proposi t ion I  am put t ing to you is that  the 

database now, af ter the fai led tender process and this 

consol idat ion recommended and approved,  would be far in 
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excess of  306 or 361.  

MR ZWANE :    That  is my understanding Chai r  as I  a l luded.  

ADV PRETORIUS SC :    So wi th that  s imple ar i thmet ical  

process,  we can proceed.  I  do want to give you a chance to 

refer to the open report  which may assist  you in fa i rness to  

you because you are deal ing wi th matters some t ime ago.   I f  

you would go to FS15, page 523.  

MR ZWANE :    523. . .  

ADV PRETORIUS SC :    I  wi l l  g ive you a chance to have a 

look at  th is extract  in a moment because i t  does set  out  a  10 

summarised history and there is. . .  there at  least  three 

quest ions that  I  would l ike to ask you ar is ing out  of .    

 But  what is a mat ter of  confusion,  at  least  at  th is stage 

Mr Zwane, is that  we have a l ist  of  wel l  over 361 or 306,  

whichever vers ion you choose,  cont ractors.    

 A large,  consol idated l ist .   Let  us refer to i t  as a 

consol idated.    But  we have on your evidence before the 

commit tee,  the Exco Commit tee meet ing,  a l ist  approved by 

yoursel f  of  just  over 100 cont ractors.   Correct?  

MR ZWANE :    The last . . .  the l ist  o f  the 9t h. . .   Sorry,  the l ist  20 

of  the 10t h.    

ADV PRETORIUS SC :    The 10t h of  September?  

MR ZWANE :    Yes.  

ADV PRETORIUS SC :    Yes.   Oh, that  is what you say?  

MR ZWANE :    Yes.  
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ADV PRETORIUS SC :    Now my quest ion is.   There was at  

least  a process and a formal decision,  giv ing r ise to the 

consol idated l ist .   Whatever defects i t  may have had and 

however bad in law those decisions may have been to 

include disqual i f ied b idders on a l ist  on the admin ist rat ive 

say-so of  off ic ia ls .   Let  us leave that  issue aside.    

 At  least  there was that  l ist .   Where does this l ist  o f  a  

106 come f rom?  I t  can only come f rom someone under your 

di rect ion,  s i t t ing down and compi l ing i t  in your d iscret ion.    

MR ZWANE :    Wel l ,  my own understanding is that  Chai r  that  10 

this l ist  was an outcome of  these process that  we talked 

about.   And no c i rcumstances,  in terms of  my recol lect ion, 

did I  inst ruct  anybody how to compi le a l ist .    

 I f  I  wrote i t  to  do that  and I  thought that  is the r ight  

th ing,  I  would have wai ted for al l  these tedious processes of  

an open tender and so forth and so on.   I  would have done 

that  th ing.  

ADV PRETORIUS SC :    No,  but  Mr Zwane.  You take this l ist  

to the meet ing of  the 30t h of  June.  

MR ZWANE :    Yes.  20 

ADV PRETORIUS SC :    And you proposed this l ist  before the 

Exco Commit tee.   You say:   Exco,  th is is my l ist  presented to 

you by the MEC.  Please,  approve i t .    

MR ZWANE :    Chai r,  I  explained ear l ier on my understanding 

of  the l ist  that  was presented to Exco.    
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ADV PRETORIUS SC :    But  I  am asking you,  i t  is your own 

. . . [ intervenes]   

MR ZWANE :    That  is my own recol lect ion.  

ADV PRETORIUS SC :    How does i t  come about?  I t  is your 

l ist .  

MR ZWANE :    No,  I  have said Chai r  that  there was a l ist  that  

was used dur ing my predecessor ’s  t ime.  The l ist  I  fo l lowed 

in 2009. . .  remember,  in 2000. . .   I  ar r ived at  the department  

in 2009.   We did not  go for a tender.    

 We fol lowed the l ist  that  was there,  exist ing already.   In  10 

2010, we fol lowed that  process as i t  is unt i l  there was a 

dispute by cont ractors because of  the bidding pr ice that  had 

remained and the size was increased.  

ADV PRETORIUS SC :    Bui ld the house for that  pr ice?  

MR ZWANE :    Ja,  to the best  of  my recol lect ion Chai r,  that  

should be the l ist  that  I  sent  to Exco on the 30t h of  June.  

ADV PRETORIUS SC :    And was that  the same l ist  you 

signed in September?  

MR ZWANE :    I  a l luded to the fact  that  that  was not  the same 

because the l ist  I  sent  to the execut ive,  there were disputes 20 

around i t  and the decision was taken that  we should 

formulate a new database.   And so this process is fo l lowed 

up unt i l  the 20t h. . .  the 28t h of  July.   Up unt i l ,  actual ly,  the 

mot ivat ion on page 297 what was the 30t h of  July.   That  is my 

best  recol lect ion Chai r.  
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ADV PRETORIUS SC :    Now, the a l locat ion l ist  approved by 

you on the 10t h of  September 2010 . . . [ intervenes]   

MR ZWANE :    Yes? 

ADV PRETORIUS SC :    . . .d id contain at  least  15 bidders who 

had been disqual i f ied dur ing the tender process.   Were you 

aware of  that?  

MR ZWANE :    No.  

ADV PRETORIUS SC :    Right .   But  i t  was your  l ist  approved 

and signed by you?  

MR ZWANE :    The l ist  was brought to me af ter i t  was brought 10 

to me by the account ing off icer.   So I  approved,  yes.    

ADV PRETORIUS SC :    Ja,  but  when you approved i t ,  d id  

you back the l ist?   Did you say,  how was this l ist  made up?  

Does i t  inc lude d isqual i f ied bidders?  Where does this l ist  

come f rom?  

MR ZWANE :    Wel l ,  I  d id not  do that  Chai r.   What I  d id and 

this is even what  I  said on the 25t h.   I  went  through the 

cr i ter ia that  were given by Exco whether they are young 

contractors,  d isabled persons and women.   

 And I  approved because I  had g iven this task to  a 20 

competent  off ic ia ls who had been doing this sort  of  work for 

more than 15 years when I  was not  even there.    

 And at  that  part icular t ime, there never had been a 

dispute in terms of  thei r  work.   So I  d id not  go through those 

detai ls because I  was not  even favoured by the detai led work 
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they do behind closed doors in their  commit tees and so 

forth.  

ADV PRETORIUS SC :    Just  to assist  you.   Perhaps you 

should look at  FS15-523 which is  an ext ract  f rom the report  

later  conducted under the auspices of  the Free State,  

Department of  Human Sett lements.   I t  is dated 

14 September 2015 and i t  sets out  there the f indings that  i t  

made regard to var ious l ists and you can look at  i t .  

MR ZWANE :    [No audible reply]   

CHAIRPERSON :    You want us to look at  what page 10 

mister. . .?  

ADV PRETORIUS SC :    523 of  FS15. 

CHAIRPERSON :    Okay.    

MR ZWANE :    [No audible reply]   

CHAIRPERSON :    Yes,  Mr Pretor ius.  

ADV PRETORIUS SC :    Have you f in ished reading?  

MR ZWANE :    I  am just  f in ishing,  Chai r.  

ADV PRETORIUS SC :    I  am just  giv ing him a chance. . .  Mr 

Zwane to read i t .  

CHAIRPERSON :    [No audible reply]   20 

MR ZWANE :    A l r ight .  

ADV PRETORIUS SC :    We know what the Bid Adjudicat ion 

Commit tee recommended and we know what was approved 

by the account ing off icer.   I t  was that  large,  consol idated l ist  

which must  have const i tuted wel l  over 300 ent i t ies.   We 
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know that  on the 10t h of  September you approved a l ist .   

Correct?  

MR ZWANE :    [No audible reply]   

ADV PRETORIUS SC :    What your duty was in approving and 

what you actual ly  did,  we have interrogated to an extent .   On 

the 10t h of  June,  you took a l ist  to Exco,  the Provinc ial  Exco 

and you said:   Here is a l ist .   P lease approve.   Correct?  

MR ZWANE :    [No audible reply]   

ADV PRETORIUS SC :    Now please help us.   The l ist  that  

you took on the 30t h of  June,  what l ist  was that?  And the l ist  10 

of  September 10,  what l ist  was that?  And how did those l ists  

informed who eventual ly got  contracts?  

MR ZWANE :    The l ist  of  end of  June as I  have al luded to 

that  fact  ear l ier on Chai r,  according to my memory,  was the 

l ist  of  cont ractors who later on had a dispute.  

CHAIRPERSON :    Later on. . .?  

MR ZWANE :    Had the dispute.  

CHAIRPERSON :    Yes,  but  where were they coming f rom?  

Were they coming f rom the open tender process or were they 

coming f rom a pr ior database that  existed before the open 20 

tender process?  

MR ZWANE :    No,  they were coming the pr ior database 

Chai r.  

CHAIRPERSON :    They are coming f rom the pr ior database 

that  existed before the open tender process?  
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MR ZWANE :    Yes.  

CHAIRPERSON :    A lr ight .  

MR ZWANE :    And the l ist  of  the 10t h of  September,  was out  

of  th is process.  

ADV PRETORIUS SC:    Out  o f  wh ich  p rocess?  

MR ZWANE:    Ou t  o f  the  open tender  tha t  had lapsed and a  

dec is ion  was then ar r i ved a t  by  the  B id  Ad jud ica t ion  

Commi t tee  to  conso l ida te  those d i f fe ren t  tenders  and,  as  a  

resu l t ,  tha t  was  s igned by  the  account ing  o f f i ce r  as  a  

da tabase.  10 

ADV PRETORIUS SC:    A l r igh t ,  perhaps I  am not  mak ing  

myse l f  c lea r,  Mr  Zwane.  

MR ZWANE:    Yes,  Cha i r.  

ADV PRETORIUS SC:    The l i s t  o f  106 pro jec ts  and 

cont rac tors  in  re la t ion  to  21  050 houses to  be  bu i l t ,  the  10  

September  l i s t  approved by  yourse l f ,  cor rec t?  

MR ZWANE:    10  September,  yes ,  Cha i r.  

ADV PRETORIUS SC:    Must  have been a  se lec t ion  f rom 

the  b id  ad jud i ca t ion  conso l ida ted  l i s t  because i t  i s  a  fa r  

smal le r  l i s t .  20 

MR ZWANE:    Yes.  

ADV PRETORIUS SC:    You agree?  

MR ZWANE:    Not  on ly  tha t ,  Cha i r.   I  th ink  on  h inds igh t  a t  

the  par t i cu la r  t ime I  th ink  around ear l y  September,  i f  I  am 

not  m is taken,  these cont rac tors  tha t  had made a  d ispute ,  
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we had to  engage  them because we cou ld  no t  s ta r t  bu i ld ing  

houses,  they went  to  cour t  and a round tha t  t ime together  

w i th  o ther  MECs were  ab le  to  reso lve  th is  mat te r  amicab ly  

tha t  the  pr ice  o f  the  houses has been increased to  R72 000 

and i f  they  agreed,  those who agree may come and  become 

par t  o f  the  process mov ing  fo rward .    

 To  the  best  o f  my reco l lec t ion  I  th ink  the  l i s t  o f  105 

and the  l i s t  o f  106 might  be  te l l ing  tha t  s to ry,  un less  I  do  

no t  unders tand the  document .  

CHAIRPERSON:    So  le t  me unders tand.    There  was a  l i s t  10 

tha t  you took to  Exco a t  the  end o f  June,  i s  tha t  r igh t?  

MR ZWANE:    Yes.  

CHAIRPERSON:    You sa id  tha t  was a  l i s t  tha t  came f rom 

the  database tha t  the  depar tment  had a l ready pr io r  to  the  

in i t ia t ion  o f  the  open tender  p rocess.   So i t  was  peop le  

who were  on  the  da tabase.   Okay .   Do you know whethe r  

some or  a l l  o f  those peop le ,  those cont rac tors ,  

subsequent ly  submi t ted  b ids  dur ing  the  open  tender  

p rocess or  i s  tha t  someth ing  you do not  know? 

MR ZWANE:    No ,  I  d id  no t  know tha t  fac t .  20 

CHAIRPERSON:    You do not  know tha t .  

MR ZWANE:    Ja ,  I  d id  no t  know tha t  fac t .   

CHAIRPERSON:    As  fa r  as  you are  concerned i t  i s  

poss ib le  tha t  some o f  those might  have put  in  b ids  as  we l l  

bu t  you do not  know.  
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MR ZWANE:    The peop le  who were  no t  qua l i f y ing?  

CHAIRPERSON:    Yes,  yes .  

MR ZWANE:    Cha i r,  as  I  exp la ined th is  p rocess ea r l ie r  on  

and my expecta t ion  o f  i t ,  i s  tha t  i t  w i l l  be  a  da tabase o f  

peop le  who qua l i f ies .  

CHAIRPERSON:    Yes,  yes .  

MR ZWANE:    Ja .  

CHAIRPERSON:    Now the  ones who –  okay,  so  you have  

th is  l i s t  you took to  Exco a t  the  end o f  June.   What  was the  

purpose o f  tak ing  tha t  l i s t  to  Exco aga in?  10 

MR ZWANE:    We wou ld  no rmal ly  repor t  in  te rms o f  our  

ac t i v i t ies  and prov ide  a  repor t  as  to  whethe r  what  has been 

requested f rom us by  Exco in  our  normal  course  o f  du ty  

has been addressed and i f  there  are  i ssues tha t  we need to  

dea l  w i th ,  Eskom is  no t  happy about  one,  two,  th ree ,  we 

w i l l  then go back and dea l  w i th  tha t  i ssue.   So i t  was a  

s tandard  prac t ice ,  Cha i r.  

CHAIRPERSON:    Namely  to  te l l  Exco or  update  Exco as  to  

who you had on your  da tabase?  

MR ZWANE:    No,  no t  tha t ,  I  knew tha t  the  Exco was 20 

in te res ted  in  the  main  tha t  the  l i s t  shou ld  have  

…[ in tervenes]  

CHAIRPERSON:    Women,  young peop le  and …[ in tervenes]  

MR ZWANE:    D isab i l i t ies .  

CHAIRPERSON:    Peop le  w i th  d i sab i l i t ies .  
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MR ZWANE:    And so  we took tha t  l i s t  to  Exco.   The one  

tha t  we found i t  there  …[ in tervenes]  

CHAIRPERSON:    Ja ,  the  one tha t  ex is ted  pr io r  to  the  open 

tender  p rocess.  

MR ZWANE:    Yes.   And i t  was approved.  

CHAIRPERSON:    I t  was approved  by  Exco.  

MR ZWANE:    By  Exco,  I  th ink  on  the  30  June.  

CHAIRPERSON:    Okay,  so  when  you took i t  to  Exco the  

idea was tha t  Exco shou ld  approve  i t .  

MR ZWANE:    Exco shou ld  have the  word ,  i f  they  are  no t  10 

happy you wou ld  go  back because no rmal l y  I  am the  one  

who approves in  the  depar tment .  

CHAIRPERSON:    Yes.  

MR ZWANE:    Yes,  Cha i r.  

CHAIRPERSON:    So  but  am I  to  unders tand tha t  the  

purpose o f  tak ing  th is  l i s t  to  Exco  a t  the  end o f  June was 

to  update  Exco as  to  the  l i s t  tha t  the  depar tment  had? 

MR ZWANE:    Yes,  Cha i r.  

CHAIRPERSON:    The cont rac tors  on  the  da tabase  o f  the  

depar tment .  20 

MR ZWANE:    Yes.  

CHAIRPERSON:    To  say these are  the  cont rac to rs  who are  

on  our  da tabase and then they m ight ,  in  look ing  a t  the  l i s t ,  

ask  quest ions about  wh ich  ones  are  owned by  women,  

wh ich  ones are  owned by  young peop le  and so  on ,  tha t  i s  
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what  they wou ld  be  in te res ted  in ,  i s  tha t  r igh t?  

MR ZWANE:    That  i s  cor rec t ,  Cha i r.  

CHAIRPERSON:    And when they approved –  you say they 

approved the  l i s t ,  when they approved they were  say ing  we 

are  happy w i th  th is  l i s t  because we th ink  i t  meets  some o f  

these requ i rements  about  young peop le ,  peop le  w i th  

d isab i l i t ies  and women and the  idea was tha t  a f te r  they 

had approved i t  wou ld  s imp ly  go  back to  the  depar tment ,  

so  i t  wou ld  s imp ly  g ive  you the  comfor t  and the  depar tment  

tha t  the  cont rac tors  you have  on your  da tabase are  10 

approved by  Exco ,  they meet  the  impor tan t  requ i rements .  

MR ZWANE:    That  i s  cor rec t ,  Cha i r.  

CHAIRPERSON:    Yes,  okay.  

MR ZWANE:    The o the r  i ssue f rom where  I  was seated,  i t  

w i l l  g ive  me comfor t  tha t  we have done accord ing ly  w i th  

what  we needed to  do .  

CHAIRPERSON:    Yes,  okay.  

MR ZWANE:    Ja .  

CHAIRPERSON:    So  when the  open tender  p rocess was 

in i t ia ted  and there fore  b ids  were  i nv i ted  i t  fo l lows tha t  they 20 

wou ld  have been  ent i t led  i f  they  met  the  requ i rements  to  

pu t  in  b ids  as  we l l .  

MR ZWANE:    Yes.  

CHAIRPERSON:    Yes.   So then the  va l id i t y  per iod  o f  the 

tender  exp i res  and then the  depar tment  dec ides tha t  what  
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i t  w i l l  do  i s  to  pu t  anothe r  –  to  pu t  a  cer ta in  l i s t  together  

and you say on  your  unders tand ing  the  l i s t  they  were  

supposed to  pu t  togethe r  was  the  l i s t  o f  on ly  those 

cont rac tors  who  had passed the  tes t  dur ing  the  open  

tender  p rocess.   That  was your  unders tand ing  o f  what  the  

depar tment  was go ing  to  do .  

MR ZWANE:    That  was my unders tand ing  but  tha t  wou ld  

ex tend to  a l l  the  o ther  da tabase tha t  we had accord ing  to  

the  m inutes  o f  the  B id  Ad jud ica t ion  and my unders tand ing  

o f  those database is  tha t  they wou ld  be  compr i s ing  o f  10 

peop le  who had passed the  tes t ,  so  to  speak.  

CHAIRPERSON:    Now le t  me t ry  and unders tand tha t .   You 

know there  wou ld  have been a  l i s t  o f  cont rac tors  who had 

passed the  tes t ,  as  i t  were ,  dur ing  the  ad jud ica t ion  

process.  

MR ZWANE:    Yes.  

CHAIRPERSON:    Now tha t  l i s t  wou ld  on ly  be  a  l i s t  o f  

those who had submi t ted  b ids  in  response to  the  inv i ta t ion ,  

i s  tha t  r igh t?  

MR ZWANE:    That  i s  cor rec t ,  Cha i r.  20 

CHAIRPERSON:    Anybody who may be on some o ther  

da tabase who d id  no t  submi t  a  b id  wou ld  no t  be  on  tha t  

l i s t ,  i s  tha t  r igh t?   The l i s t  tha t  you are  ta lk ing  about .   You 

sa id  what  you expected the  depar tment  to  do  i s  to  take  the  

l i s t  o f  cont rac tors  who had passed  the  tes t  under  the  open 
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tender  p rocess,  i s  tha t  r igh t?  

MR ZWANE:    Yes,  yes ,  Cha i r.  

CHAIRPERSON:    And g ive  you tha t  l i s t .   Or,  a t  leas t ,  tha t  

was my unders tand ing .   Or  a re  you say ing  tha t  tha t  wou ld  

no t  be  the  on ly  cont rac tors ,  they  were  supposed to  add  

o thers  f rom o ther  da tabases.  

MR ZWANE:    I  am say ing  in  te rms o f  the  open tender,  i f  i t  

has  no t  lapsed,  on ly  the  cont rac tors  who had passed the  

tes t  wou ld  be  cons ide red.   That  was my unders tand ing  

a lso .   In  the  case where  the  B id  Ad jud ica t ion  Commi t tee 10 

sa id  and recommended,  as  i t  has  been sa id  here ,  tha t  a  

b roader  k inder  o f  a  poo l  must  be  cons idered  o f f  the  

da tabase tha t  i s  in  ex is tence in  the  depar tment .   My  

unders tand ing  a l so  the re  wou ld  be  when tha t  b roader  

da tabase is  cons idered nobody who fa i led  the  tes t ,  whethe r  

in  the  open tender  o r  i n  those o ther  da tabase they had 

wou ld  be  cons ide red.   I  do  no t  know i f  I  am c la r i f y ing  the  

po in t ,  Cha i rperson.  

CHAIRPERSON:    Okay,  le t  me check.   I t  seems to  me tha t  

what  you are  say ing  is  in  pu t t ing  togethe r  the  l i s t  o f  20 

cont rac tors  tha t  the  depar tment  was supposed  to  pu t  

together  and br ing  to  you a f te r  the  open tender  p rocess  

had been abandoned,  you d id  no t  expect  them,  tha t  i s  the  

depar tment ,  to  conf ine  themse lves to  the  l i s t  o f  cont rac tors  

who had passed the  tes t  dur ing  the  open tender  p rocess,  
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you  expected them to  have tha t  l i s t  o f  cont rac tors  who had  

passed the  tes t  under  the  open tender  p rocess,  tha t  i s  the 

open tender  p rocess tha t  had been abandoned,  bu t  you 

a lso  expected them to  inc lude o the r  cont rac tors  taken f rom 

o ther  da tabases tha t  they ta lked about  in  the i r  m inutes  and  

tha t  bu t  those cont rac tors  f rom those o ther  da tabases 

wou ld  have to  pass a  cer ta in  tes t  be fore  be ing  inc luded in  

the  l i s t  tha t  wou ld  be  b rought  to  you.   I s  tha t  what  you are  

say ing?  

MR ZWANE:    Yes,  Cha i r,  they  came to  me a f te r  the  tender  10 

had lapsed and suggested th is  p rocess and suggested tha t  

they wou ld  be  tak ing  f rom va r ious da tabase wh ich  a re  

a l ready there .    

I  was jus t  mak ing  my own unders tand ing  o f  tha t  

p rocess tha t  even i f  I  had agreed w i th  them or  the i r  

p roposa l ,  I  s t i l l  expected tha t  Sect ion  217 o f  the  

Const i tu t ion  shou ld  no t  be  los t  in  the  process.   Yes.  

CHAIRPERSON:    Wel l ,  I  w i l l  l eave i t  to  Mr  Pre to r ius  to  

dea l  w i th  how you expected tha t  Sect ion  217 to  app ly  w i th  

regard  to  those  cont rac tors  were  to  come f rom o ther  20 

da tabases.   Mr  Pre tor ius?  

ADV PRETORIUS SC:    Wel l ,  Mr  Zwane,  I  am a f ra id  the  

manner  in  wh ich  you have answered these quest ions ra ises  

even more  quest ions and we are  s t i l l  fa r  f rom c la r i t y.   So 

le t  me a t tempt  to  quest ion  you in  a  way tha t  does prov ide  
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some c la r i t y.   We know tha t  was  a  d ispute  w i th  ex i s t ing  

cont rac tors .   Open Waters  te l l  us  there  was a  d ispute  23  

cont rac tors .   D id  you know tha t?  

MR ZWANE:    I  may not  remember  the  exact  number  bu t  I  

know there  was a  d ispute  w i th  those cont rac tors ,  yes .  

ADV PRETORIUS SC:    R igh t ,  Open Waters  repor t  say  23 ,  

r igh t?   I t  dec ided  to  embark  upon an open tender  p rocess.   

D id  I  unders tand you cor rec t l y  tha t  you gave tha t  

ins t ruc t ion?  

MR ZWANE:    Yes,  I  knew about  tha t  ins t ruc t ion .  10 

ADV PRETORIUS SC:    You knew about  tha t  and you gave  

tha t  ins t ruc t ion .  

MR ZWANE:    Yes.  

ADV PRETORIUS SC:    R igh t .   So any ev idence tha t  you 

gave p rev ious l y  tha t  th is  was a l l  in  the  hands o f  o f f i c ia ls ,  

we can rev i se  tha t  ev idence.  

MR ZWANE:    We l l  …[ in te rvenes]  

ADV PRETORIUS SC:    You knew the  c i rcumstances,  you 

knew the  need and you ins t ruc ted  an open tender  p rocess 

to  take  p lace.  20 

MR ZWANE:    Yes.  

ADV PRETORIUS SC:    I  mus t  say  tha t  i s  somewhat  

d i f fe ren t  f rom your  ev idence prev ious ly  bu t  I  am not  go ing  

to  go  the re  fo r  the  present .   The tenders  c losed on  the  16  

Apr i l  2010,  r igh t?  
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MR ZWANE:    Yes.  

ADV PRETORIUS SC:    And the  f ina l  dec i s ion  was made on 

the  28  Ju ly  2010.   So between the  16  Apr i l  2010 and  the  28  

Ju l y  2010 on your  ins t ruc t ion  there  was an open tender  

p rocess underway fo r  the  se lec t ion  o f  cont rac tors  to  bu i ld  

houses in  the  Free S ta te ,  2010/2011,  cor rec t?   You nod.  

MR ZWANE:    I f  there  was no d i spute  f rom the  cont rac tors ,  

tha t  you have jus t  sa id  23  cont rac tors ,  i t  sha l l  have meant  

tha t  th is  l i s t  o f  the  tender  tha t  was s ta r ted  in  Apr i l  wou ld  

have come a t  a  la te r  s tage.  10 

ADV PRETORIUS SC:    Wel l ,  le t  us  go  w i th  what  

happened.  

MR ZWANE:    Okay.  

ADV PRETORIUS SC:    We know tha t  tenders  c losed or  the  

da te  fo r  the  submiss ion  o f  tenders  c losed on the  16  Apr i l ,  

the  pe r iod  fo r  the  submiss ion  o f  t enders  c losed on  the  16  

Apr i l  2010,  cor rec t?  

MR ZWANE:    Yes.  

ADV PRETORIUS SC:    A dec is ion  was made on  the  28  

Ju l y  2010.   We have looked a t  tha t  dec is ion  about  the  20 

conso l ida t ion  o f  da tabases,  cor rec t?   You must  say.  

MR ZWANE:    Yes,  yes ,  Cha i r.  

ADV PRETORIUS SC:    The record ing  does not  p ick  up  a  

nod.  

MR ZWANE:    Okay.   
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ADV PRETORIUS SC:    So  between the  16  Apr i l  2010 and 

28 Ju l y  2010 the re  is  a  tender  p rocess underway,  an  open  

tender  p rocess tak ing  p lace on your  ins t ruc t ion ,  cor rec t?   

Yes.  

MR ZWANE:    Yes,  Cha i r.  

ADV PRETORIUS SC:    On the  30  June,  however,  in  the 

m ids t  o f  th is  tender  p rocess,  you go to  Exco  w i th  a  

d i f fe ren t  l i s t  o f  cont rac tors .   Shou ld  you not  have to ld  them 

look,  there  is  a  tender  p rocess,  we  cannot  now use another  

h is to r i ca l  p rocess,  we embarked  upon an open  tender  10 

process on  my ins t ruc t ion .   D id  you te l l  them tha t  i t  was 

underway?  You must  have known i t  was underway.  

MR ZWANE:    My exp lanat ion  to  you,  Cha i r,  i s  tha t  the  

tender  tha t  was underway was not  in  any way go ing  to  have 

a  prob lem wi th  these cont rac to rs  tha t  were  there  f rom the  

prev ious tender.   Up unt i l   a  po in t  where  we had to  –  i f  I  

reca l l ,  dea l ing  w i th  the  issue tha t  these cont ractors  have 

la id  a  d ispute .   I f  you  take  i t  maybe the  quest ion  tha t  I  

thought  wou ld  have been answered,  what  wou ld  have  

happened i f  these 23 cont rac tors ,  as  th is  page i s  say ing ,  20 

d id  no t  have a  d ispute ,  i t  means those cont rac tors  were  

go ing  to  go  on  and bu i ld  houses  and there  wou ld  be  no 

issue about  bu i l d ing  houses f rom those cont rac tors ,  i t  

means those con t rac tors ,  in  te rms o f  my reco l lec t ion  and  

my unders tand ing ,  wou ld  have aga in  ensured tha t  they 
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become par t  o f  the  new database o f  an  open  tender  

because,  i f  I  am not  m is taken,  some o f  the  ev idence tha t  

was put  by  some o f  the  peop le  who came here ,  the  tender  

was laps ing  o f  th is  one tha t  was done by  my predecessor.   

So we had in  any  way to  come in to  a  new tender.   That  i s  

my unders tand ing ,  Cha i r.    

ADV PRETORIUS SC:    Wel l ,  the  2009/2010 database had 

lapsed.   D id  you  know tha t?   I  d id  no t  ex is t  anymore  in  

2010/2011.   You had to  s ta r t  f rom sc ra tch .  

MR ZWANE:    Yes.  10 

ADV PRETORIUS SC:    R igh t .   So  the  tender  p rocess was 

in tended to  appo in t  cont rac to rs  fo r  the  who le  pro jec t  o f  

hous ing .  

MR ZWANE:    What ,  2010?  

ADV PRETORIUS SC:    2011,  cor rec t .  

MR ZWANE:    2011.  

ADV PRETORIUS SC:    Yes.   So a t  the  t ime you go  to  the 

Exco w i th  anothe r  l i s t  o f  cont rac to rs ,  whether  i t  i s  a  105 o f  

a  106 -  ,  f i rs t  l i s t ,  second l i s t ,  does not  mat te r  fo r  p resent  

purposes,  the  po in t  i s  i t  i s  another  l i s t  o f  persons.   They  20 

may have come f rom an exp i red  l i s t ,  does not  ma t te r  fo r  

p resent  purposes  but  the  po in t  I  want  to  make to  you is  

tha t  on  the  one  hand Exco is  say ing  we approved th is  

l i s ten  presented by  you,  MEC Zwane,  fo r  the  cons t ruc t ion  

o f  houses.   A t  the  same t ime there  i s  a  tender  p rocess 
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underway tha t  has no th ing  to  do  w i th  tha t  l i s t .   The  tender  

p rocess produces a  conso l ida ted  l i s t  o f  we l l  over  300  

b idders  bu t  on  the  10  September  2018 you approve a  l i s t  o f  

106 cont rac tors .  

 Now what  I  am say ing  to  you in  s imp le  te rms is  tha t  

as  fa r  as  you,  MEC Zwane,  were  concerned and as  fa r  as  

Exco was concerned,  there  was one process o f  se lec t ing  

cont rac tors  underway la rge ly  based on the  d i scre t ion  o f  

yourse l f  o r  the  Exco or  ind iv idua l  o f f i c ia ls  and the re  was a  

fa i r  tender  p rocess,  open tender  p rocess on  the  o ther.   You 10 

knew on the  30  June tha t  there  was another  p rocess.   Now 

I  have put  together  a  lo t  o f  quest ions,  I  can break them up  

i f  you l i ke  bu t  tha t  i s  what  happened.   How do you exp la in  

tha t?  

MR ZWANE:    Wel l ,  I  thought  I  had exp la ined,  we  –  I  had 

not  used or  compi led  any l i s t  p r io r  to  the  open tender.   

What  I  used was the  da tabase tha t  was there  and the  open  

tender  p rocess was go ing  to  fac i l i ta te  a  new database tha t  

wou ld  be  used by  me fo r  the  next  f i ve  years  i f  I  s tayed the  

f i ve  years .   That  i s  how I  unders tand i t ,  Cha i r.  20 

CHAIRPERSON:    I  am sor ry,  Mr  Zwane,  can I  ask  th is  

quest ion?  In  the  contex t  o f  a  s i tua t ion  where  there  is  a  

need to  in i t ia te  an  open tender  p rocess,  what  i s  the  use o f  

the  depar tment  hav ing  a  da tabase  o f  cont rac tors  because 

fo r  the  open tender  p rocess you are  no t  go ing  to  inv i te  on ly  
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those who a re  on  your  da tabase to  b id ,  as  I  unders tand the  

pos i t ion ,  you inv i te  everybody,  whether  they a re  on  your  

da tabase or  no t .   

 So why i s  i t  necessary  fo r  a  depar tment  to  have a  

da tabase o f  cont rac to rs  o r  i s  i t  necessary  in  the  contex t  o f  

those s i tua t ions where  you do not  go  on  open tender?   

Maybe you need a  few quota t ion  then you use those? 

MR ZWANE:    Wel l ,  Cha i r,  you  wou ld  remember  tha t  I  

ind ica ted  when I  was here  on  the  25 t h  tha t  when  I  asked  

tha t  quest ion  i t  i s  when I  was to ld  about  what  the  Hous ing  10 

Act  i s  say ing  and  I  can see tha t  one o f  the  w i tnesses,  when 

he was here ,  he  a lso  touched on tha t  i ssue o f  the  v iew o f  

the  depar tment ,  Mr  Ka ise r  Maxatshwa by say ing  i t  was the  

MEC who wou ld  approve the  l is t ,  wou ld  ac tua l l y  g ive  

cont rac tors… 

CHAIRPERSON:    I t  cannot  be .   Can i t  be  tha t  p r io r  to  your  

t ime,  as  MEC of  th is  depar tment  –  we l l ,  I  am say ing  pr io r  

to  your  t ime,  maybe pr io r  to  th is  open tender  sys tem tha t  

was in i t ia ted  tha t  we are  ta lk ing  about  in  2010,  i t  cannot  be  

tha t  the  depar tment  was not  –  i t  cannot  be  tha t  the  20 

depar tment  was award ing  cont rac ts  w i thout  fo l low ing an  

open tender  p rocess tha t  they jus t  p icked peop le  who were  

a l ready on the i r  da tabase.   Can i t  be?  

MR ZWANE:    Wel l ,  Cha i r,  I  am say ing  I  was to ld  tha t  the  

da tabase is  acceptab le  and,  as  I  have sa id ,  I  th ink  i t  i s  
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page 44,  i f  I  am not  m is taken pa ragraph 53.2  where  Ka iser  

Maxatshwa is  say ing  the  MEC cou ld  a l loca te  work  to  the  

cont rac tors .   Desp i te  –  tha t  i ssue came when the  open  

tender  had lapsed,  i f  one reca l l s  what  I  sa id  here ,  when I  

was ask ing  the  o f f i c ia ls ,  where  …[ in tervenes]  

CHAIRPERSON:    When you asked  the  way fo rward?  

MR ZWANE:    Ja ,  what  i s  the  way fo rward?  Then they to ld  

me tha t  no ,  we can do the  da tabase and they exp la ined to  

me.   I  sa id  bu t  why d id  you was te  my t ime?  As I  sa id  

ear l ie r  on .   We cou ld  have fo l lowed th is  th ing  i f  i t  is  lawfu l ,  10 

they sa id  no ,  i t  i s  par t  o f  the  Act ,  Hous ing  Act  so  

…[ in tervenes]  

CHAIRPERSON:    I  am so r ry,  I  jus t  want  to  unders tand.   

So,  as  I  unders tand i t ,  the  o f f i c ia ls ,  when you asked them 

for  the  way fo rward ,  were  say ing  to  you or  sa id  to  you the  

depar tment  can award  cont rac ts  to  cont rac tors  who are  on  

i t s  da tabase w i thout  fo l low ing an open tender  p rocess.   Is  

tha t  what  they sa id?  

MR ZWANE:    They sa id  we can use a  da tabase and 

…[ in tervenes]  20 

CHAIRPERSON:    Yes,  bu t  …[ in tervenes]  

MR ZWANE:    A da tabase wou ld ,  accord ing  to  how they  

exp la ined i t  …[ in te rvenes]  

CHAIRPERSON:    Yes bu t  the  way –  we l l ,  they  m ight  no t  

have put  i t  l i ke  th is  express l y  bu t  the  g is t  o f  what  they 
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were  say ing ,  i s  i t  tha t  they were  say ing  the  depar tment  can 

award  cont rac t s  to  cont rac tors  who are  on  i t s  da tabase 

w i thout  fo l low ing  an open tender  sys tem.   That  was the  

e f fec t  o f  what  they were  say ing?  

MR ZWANE:    Yes,  Cha i r,  I  th ink  tha t  i s  my unders tand ing .  

CHAIRPERSON:    Yes.  

MR ZWANE:    That  i s  why I  am even quot ing  what  Ka ise r  

sa id  in  th is  Commiss ion .  

CHAIRPERSON:    Yes,  yes ,  yes ,  okay.  

MR ZWANE:    He was re la t ing  here ,  i t  i s  no  longer  10 

someth ing  tha t  comes f rom me,  on l y  Ka iser.  

CHAIRPERSON:    Yes,  tha t  i s  f ine .  

MR ZWANE:    Yes.  

CHAIRPERSON:    So  was your  unders tand ing  then ar is ing  

f rom what  they to ld  you a t  tha t  t ime tha t  p r io r  to  th is  

par t i cu la r  open tender  p rocess tha t  had been in i t ia ted ,  that  

had jus t  been abandoned,  tha t  they were  say ing  to  you 

pr io r  to  tha t  they had been –  the  MEC cou ld  jus t  award  

cont rac ts  to  cont rac to rs  on  the  da tabase o f  the  depar tment  

w i thout  fo l low ing any open tender  p rocess.   That  was your  20 

unders tand ing  o f  what  they were  te l l ing  you? 

MR ZWANE:    That  i s  cor rec t ,  Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV PRETORIUS SC:    Wel l ,  a re  you ser ious ly  say ing ,  Mr  

Zwane,  tha t  i f  an  o f f i c ia ls  t e l l s  you tha t  f rom a  l i s t  o f  
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peop le  you have the  d isc re t ion  to  appo in t  whom you l i ke  as  

a  cont rac to r  tha t  you be l ieved tha t ,  tha t  you cou ld  appo in t  

en t i re l y  on  your  d iscre t ion  f rom a  l i s t?   An exp i red  l i s t ,  by  

the  way,  because we know 29/2010 tha t  l i s t  had exp i red ,  

tha t  da tabase had exp i red .  

MR ZWANE:    Wel l  Cha i r  I  was  not  to ld  tha t  the  l i s t  fo r  

twenty  . . . [ in te rvenes]   

ADV PRETORIUS SC:   9 /2010.   

MR ZWANE:    Was,  was –  had exp i red .  

ADV PRETORIUS SC:    When d id  you lea rn  tha t?  10 

MR ZWANE:    I  am say ing  I  was not  to ld  t ha t ,  the 

cont rac tors  tha t  were  do ing  work  fo r  2009/10 the  l i s t  was  

exp i red ,  because  I  came there  in  the  depar tment  2009 jus t  

th rough the  year  when the  work  was a l ready happen ing .   I t  

means there  was a  da tabase tha t  was fo l lowed  by  the  

depar tment  when  I  came and there  I  d id  no t  s top  tha t  work  

cont inued on.   

2010 th is  cont rac tors  who were  a l ready the re  as  

be ing  sa id  here  cont inued and to  the  best  o f  my 

reco l lec t ion  the  l is t  was go ing  to  be  used fo r  2011 mov ing  20 

fo rward .   The l i s t  tha t  o f ten  open tender  tha t  i s  go ing  to  be  

used a t  a  la te r  s tage maybe 2011 a t  a  la te r  s tage when we 

had a l ready compi led  i t  bu t  tha t  was my  s imple  

unders tand ing  Cha i r  because i f  the  l i s t  had ac tua l l y  

exp i red  the  depar tment  shou ld  have ac tua l l y  even got  in to  
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an  open tender  be fore  I  a r r i ved.   I  shou ld  have not  to ld  

them to  ge t  in to an  open tender  because I  found them 

a l ready us ing  th is  l i s t .  

CHAIRPERSON:    Bu t  the  open tender  Mr  Zwane what  was  

your  unders tand ing  o f  the  ob jec t i ve  o f  the  open  tender  

p rocess tha t  was in i t ia ted  and la te r  abandoned?  

MR ZWANE:    My unders tand ing  Cha i r  was tha t  tha t  

p rocess was the  cor rec t  p rocess.   

CHAIRPERSON:    Sor ry?  

MR ZWANE:    My unders tand ing  was tha t  tha t  p rocess o f  10 

an  open tender  was ac tua l l y  the  co r rec t  p rocess.   

CHAIRPERSON:    Yes,  no  bu t  my quest ion  is  what  was 

your  unders tand ing  o f  what  was  sought  to  be  ach ieved 

th rough i t .   What  was go ing  to  be  the  product  o r  the 

ou tcome o f  tha t  p rocess?  

MR ZWANE:    The product  o f  tha t  p rocess we w i l l  have a  

da tabase o f  names.  

CHAIRPERSON:    Yes.    

MR ZWANE:    That  was go ing  to  be  used fo r  the  next  f i ve  

years .   So was your  unders tand ing  tha t  tha t  p rocess was to  20 

produce a  da tabase as  opposed to  appo in t ing  cont rac tors  

who were  go ing  to  bu i ld  houses?     

MR ZWANE:    I  m igh t  be  wrong in  te rms o f  the  

unders tand ing  o f  a  da tabase as  a  layman Cha i r  bu t  my 

unders tand ing  is  tha t  we wou ld  use those cont rac to rs  tha t  
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have been approved by  an  open tender  p rocess to  bu i ld  

houses.   

CHAIRPERSON:    To  bu i ld  houses  in  regard  to  the  spec i f i c  

p ro jec t  o r  to  bu i ld  houses in  any pro jec t  tha t  cou ld  ar ise  in  

the  next  f i ve  years?     

MR ZWANE:    To  be  fa i r  in  th is  Commiss ion  as  I  was to ld  

Cha i r  those cont rac tors  wou ld  be  there  fo r  the  next  f i ve  

years  as  tha t  has been the  case even before  me.   You go 

in to  an  open tender  ident i f y  cont rac to rs  they then become 

your  da tabase fo r  the  next  f i ve  years .   10 

CHAIRPERSON:    Okay Mr  Pre tor ius .      

ADV PRETORIUS SC:    I  am a f ra id  tha t  c la r i t y  a l ludes us  

Mr  Zwane so  le t  me t ry  once  aga in .   You on your  

ins t ruc t ion  in i t ia te  o r  have in i t ia ted  by  the  o f f i c ia ls  an  open  

tender  p rocess fo r  the  const ruc t ion  o f  houses in  the  Free  

S ta te  fo r  2010/2011.   Cor rec t?   You nod,  yes .    

MR ZWANE:    The open tender  was?  

ADV PRETORIUS SC:    2011.   Tenders  c lose  Apr i l  the  16 t h  

a  f ina l  dec i s ion  is  made fo r  the  es tab l i shment  o f  a  

conso l ida ted  l i s t  o f  cont rac tors  on  the  28 t h  o f  Ju ly.   20 

Cor rec t?     

MR ZWANE:    Yes,  yes  Cha i r.   

ADV PRETORIUS SC:    On the  30 t h  o f  June you take  a  l i s t  

to  EXCO you say tha t  l i s t  was the  exp i red  da tabase l i s t .   

Cor rec t?   You nod.   
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MR ZWANE:    I  am say ing  tha t  tha t  l i s t  was the  l i s t  tha t  we 

found there  and i t  may as  we l l  be  a  l i s t  tha t  was  tha t  to  

exp i re .    

ADV PRETORIUS SC:    Wel l  i t  had  exp i red  bu t  be  tha t  as  i t  

may i t  was a  h is to r ica l  l i s t  accord ing  to  you.   Cor rec t?   

MR ZWANE:    Yes.   

ADV PRETORIUS SC:    D id  you not  te l l  EXCO look we 

have an open tender  p rocess fo r  the  es tab l i shment  o f  a  

new l i s t  o f  cont rac to rs  because you gave them a  l i s t  you 

asked them to  approve tha t  l i s t  and they approved tha t  l i s t  10 

wh i ls t  the  tender  p rocess was underway and they ac tua l l y  

to ld  you a t  tha t  meet ing  to  s ta r t  const ruc t ing  houses .     

MR ZWANE:    That  i s  cor rec t  Cha i r.   

ADV PRETORIUS SC:    So  they were  say ing  to  you  th is  i s  

the  l i s t  tha t  you must  now use.   Cor rec t?  

MR ZWANE:    That  i s  cor rec t .   

ADV PRETORIUS SC:    That  l i s t  cer ta in l y  the  l i s t  o f  

September  inc luded peop le  who had not  tendered a t  a l l  in  

the  open tender  p rocess and inc luded peop le  who were  

d isqua l i f ied  dur ing  the  course  o f  tha t  p rocess.   I t  seems to  20 

me the  on ly  exp lanat ion  can be is  tha t  the  MEC togethe r  

w i th  EXCO had  the i r  own p lan  o f  who was go ing  to  

const ruc t  houses  and on what  bas i s  persons wou ld  be  

se lec ted  and tha t  had noth ing  to  do  or  no  re la t ionsh ip  w i th  

the  open tender  p rocess.     
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MR ZWANE:    Wel l  Cha i r  tha t  i s  no t  my 

unders tand ing…[ in tervene]  

ADV PRETORIUS SC:    Wel l  le t  us  look a t  the  m inutes .   

MR ZWANE:    …of  the  who le  p rocess.   

ADV PRETORIUS SC:    I f  you  cou ld  to  page 439 o f  FS21.   

Now I  d id  speak to  you before  the  proceed ings s ta r ted  Mr  

Zwane and sa id  tha t  in  fa i rness to  you I  wou ld  g i ve  you an  

oppor tun i ty  to  look a t  tha t  m inutes  and read i t  and th ink  

about  i t .   

MR ZWANE:    Cha i r  I  th ink  I  must  jus t  share  on  th is  po in t  10 

apprec ia te  tha t  fac t  because I  had ra ised a  concern  ear l ie r  

on  tha t…[ in te rvene]  

CHAIRPERSON:    That  you had not  had a  chance to  read 

cer ta in  documents .    

MR ZWANE:    No,  th is  f i l e  was not  w i th  the  f i les  in  my 

possess ion  so  I  apprec ia te  the  fac t  tha t  I  am be ing  g iven 

an oppor tun i ty  to  go  th rough these f i les .  

CHAIRPERSON:    Yes.    

MR ZWANE:    Yes.  

CHAIRPERSON:    No tha t  i s  f ine .   20 

MR ZWANE:    You sa id  page 423?  

ADV PRETORIUS SC:    439 o f  the  S21  .   

MR ZWANE:    439.   

ADV PRETORIUS SC:    Aga in  the  b lack  numbers .   

CHAIRPERSON:    Yes,  Mr  Pre to r ius .   
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ADV PRETORIUS SC:    Have you read i t?  

MR ZWANE:    I  have read i t  Cha i r,  thank you.   

ADV PRETORIUS SC:    Now th is  i s  a  m inutes  o f  the  

meet ing  o f  the  EXCO cab ine t  on  30  June 2010.  

CHAIRPERSON:    Or  reso lu t ion  ra ther  than minute  Mr  

Pre tor ius?  

ADV PRETORIUS SC:    I  am sor ry?  

CHAIRPERSON:    Reso lu t ion  ra ther  than minutes  I  th ink .   

ADV PRETORIUS SC:    Wel l  yes  i t  i s  a  reso lu t ion  wh ich  

wou ld  appear  in  the  m inutes  bu t  be  tha t  as  i t  may i t  i s  a  10 

reso lu t ion  tha t  was taken a t  a  cab ine t  meet ing  on  30 June 

2010,  i t  i s  an  EXCO reso lu t ion .   Do you see tha t?   

MR ZWANE:    I  see  i t  Cha i r.   

ADV PRETORIUS SC:    Now before  we get  to  the 

reso lu t ion  you wou ld  have presented to  the  EXCO a  repor t ,  

a  b r ie f ing .   Cor rec t?  

MR ZWANE:    That  i s  cor rec t  Cha i r.   

ADV PRETORIUS SC:    What  wou ld  tha t  b r ie f ing  conta in ,  

can you reca l l  because I  must  jus t  say  tha t  we have t r ied  

our  best  to  ob ta in  tha t  repor t  tha t  s imp ly  appears  to  be 20 

unava i lab le?  

MR ZWANE:    I  a lso  t r ied  my leve l  best  to  go  back and tha t  

i s  when I  was to ld  tha t  you have a l l  the  in format ion  

because we had  to subpoena EXCO I  was to ld  tha t  the 

m inutes  o f  EXCO are  –  cannot  be  d is t r ibu ted  un less there  
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i s  an  orde r.   So  I  t r ied  my leve l  best  a lso  to  have some 

in fo rmat ion  around th is  I  cou ld  no t  Cha i r.      

ADV PRETORIUS SC:    Le t  us  no t  spend too  much t ime on 

i t  we cannot  ob ta in  the  repor t .   

MR ZWANE:    Yes.   

ADV PRETORIUS SC:    And we made every  e f fo r t  to  ob ta in  

your  repor t .   Can  you he lp  us  and  te l l  us  what  you  sa id  in  

the  repor t?  

MR ZWANE:    Wel l  Cha i r  I  th ink  I  wou ld  no t  be  do ing  

jus t i ce  o r  I  wou ld  no t  be  do ing  jus t i ce .  10 

CHAIRPERSON:    Wel l  I  th ink  Mr  Pre tor ius  cannot  be  

ask ing  more  than  the  main  fea tures  o f  the  repor t  tha t  you 

can remember  obv ious ly  i t ’s  been qu i te  some t ime and i f  

you have le f t  ou t  some th ings  one wou ld  unders tand 

because there  has been a  lapse o f  a  long t ime.      

ADV PRETORIUS SC:    You see i t  i s  an  impor tan t  repor t  i f  

I  may jus t  in te r jec t  Mr  Zwane because i t  wou ld  revea l  you r  

knowledge o f  how the  l i s t  o f  cont rac tors  was comp i led  the  

s tandards app l ied .   Whether  you in fo rmed them o f  the  open  

tender  p rocess or  no t  and i t  wou ld  in fo rm us as  to  what  20 

EXCO’s  knowledge was,  i t  i s  a  very  impor tan t  document  

one wou ld  have thought  tha t  i t  ex is ts  somewhere  bu t  we 

have been unsuccessfu l  bu t  I  in te r rup ted  you p lease go  

ahead.         

MR ZWANE:    Thank you Cha i r  le t  me t ry  and I  hope tha t  i t  
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i s  no t  used aga ins t  me in  fu tu re  because I  may be to ld  tha t  

th is  i s  what  you  sa id  in  your  a f f idav i t  and I  can  say fo r  

record  purposes I  cannot  remember  exact ly  what  I  sa id  I  

th ink  tha t  shou ld  go  on record .    

But  in  the  main  i t  looks  l i ke  I  p resented a  l i s t  o f  

cont rac tors  tha t  were  ready to  can cont inue bu i ld ing  

houses and tha t  l i s t  was rap id  in  te rms o f  the  requ i rements  

whethe r  peop le  have a  company  tha t  i s  reg is te red w i th  

HPRC.   Whether  they have a  VAT cer t i f i ca te  those issues  

and the  o the r  i ssue was tha t  the  quest ion  o f  the  cr i te r ia  10 

was ra i sed by  EXCO in  th is  mee t ing .   Here  I  shou ld  say  

tha t  f rom read ing  th is  i t  te l l s  me tha t  EXCO had not  

in te r rogated me to  the  po in t  tha t  show us cont rac to rs  were  

the  woman,  d isab i l i t y  and so  fo r th  and so  on  tha t  i s  b road ly  

tha t  I  can remember,  Cha i r.       

ADV PRETORIUS SC:    Wel l  paragraph A o f  the  reso lu t ion  

reads:  

“The member  o f  the  execut ive  counc i l  fo r  

Coopera t ive  Governance and Trad i t iona l  A f fa i rs  and 

Human Set t lemen ts”  -  tha t  i s  you rse l f .     20 

MR ZWANE:    Yes.   

ADV PRETORIUS SC:    “B r ie fed  the  execut ive  counc i l  w i th  

regard  to  the  ve t t ing  and pro f i les  o f  a l l  compan ies  

l i s ted  in  the  repor t  invo lved in  hous ing  pro jec t s  in  

the  prov ince. ”  
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So  i t  appears  tha t  you wou ld  have  repor ted  by  g iv ing  them 

a  l i s t  o f  compan ies  and in fo rmat ion  w i th  regard  to  the i r  

p ro f i les  and ve t t ing  process.   That  i s  what  appears  a t  leas t  

f rom Sub A he re  o f  the  reso lu t ion .     

MR ZWANE:    Yes.   

ADV PRETORIUS SC:    B  says:  

“The execut ive  counc i l  no ted  and agreed to  the  

in fo rmat ion  g iven  to  the  execut ive  counc i l  by  the  

depar tment  on  hous ing  a l loca t ions. ”  

In  o ther  words,  tha t  l i s t  must  a lso  have inc luded the  10 

a l loca t ion  o f  how one t racks .   How many houses each  

cont rac tor  was to  bu i ld .      

MR ZWANE:    Yes.   

ADV PRETORIUS SC:    Cor rec t .    

“ I t  i s  fu r ther  d i rec ted  tha t  the  1  August  2010 shou ld  

see the  imp lementa t ion  o f  the  const ruc t ion  o f  

houses by  these compan ies . ”  

So what  you r  repor t  p roposed and  what  EXCO dec ided was 

to  approve a  l i s t  o f  compan ies  to  a l loca te  houses fo r  

bu i ld ing  by  those compan ies .   Cor rec t?   And tha t  tha t  20 

wou ld  be  the  bas is  upon wh ich  const ruc t ion  wou ld  s ta r t  on  

the  1 s t  o f  August  2010.   Cor rec t?  

CHAIRPERSON:    Which  was about  th ree  days or  so  a f te r  

the  Premier  s igned tha t  reso lu t ion ,  he  s igned on the  28 t h  o f  

Ju ly.   So in  two,  th ree  days ’ t ime those compan ies  were  
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expected to  s ta r t  bu i ld ing  houses.     

ADV PRETORIUS SC:    That  i s  what  the  reso lu t ion  says on  

your  p roposa ls .   

MR ZWANE:    Cha i r  the  28 t h  o f  Ju ly  I  see our  s ignatures  

here .   Paragraph 3  says:  

“ I t  fu r ther  d i rec ted  tha t  the  1 s t  o f  August  2010 -  oh  I  

hear  what  you  are  say ing  -  shou ld  see the  

imp lementa t ion  o f  the  const ruc t ion  o f  houses by  

these compan ies . ”  

You are  r igh t  Cha i r,  ja .  10 

CHAIRPERSON:    Yes.   

ADV PRETORIUS SC:     So  i t  seems –  ja  le t  me ask you  

th is  quest ion .   D id  you te l l  EXCO look I  know tha t  I  have 

made a  proposa l ,  I  know tha t  I  am put t ing  th is  p roposa l  o f  

who shou ld  be  appo in ted  and how many houses they  

shou ld  ge t  to  enab le  them presumably  to  s ta r t  on  1  August .   

But  I  wanted to  te l l  you  tha t  there  is  a  para l le l  p rocess on  

the  go  fo r  the  se lec t ion  o f  cont rac to rs  th rough an open 

b idd ing  process.   D id  you te l l  them tha t?      

MR ZWANE:    I  th ink  they shou ld  have known i t  I  shou ld  20 

have repor ted  i t  Cha i r.   

ADV PRETORIUS SC:    Yes.   

MR ZWANE:    Ja ,  because in  the  course  o f  bu i ld ing  houses  

i f  there  i s  cont rac tors  f rom the  da tabase o f  the  prev ious –  

my predecessor  had  lapsed a  process o f  c rea t ing  a  new 
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da tabase shou ld  have not  wa i ted  fo r  me.   I t  goes w i thout  

say ing  tha t  i f  I  a r r i ve  around June I  m ight  no t  be  su re  

about  the  da te  houses a re  a l ready be ing  bu i l t  ou t  o f  a  

par t i cu la r  l i s t  and tha t  l i s t  i s  par t  o f  th is  l i s t  tha t  I  sent  to  

EXCO.  

Hav ing  in  m ind tha t  th is  l i s t  was exp i r ing  a  new l i s t  

wh ich  w i l l  be  a  da tabase shou ld  be  compi led  ou t  o f  an  

open tender.   You had jus t  sa id  tha t  the  in fo rmat ion  tha t  

you have says th is  l i s t  had exp i red .   I f  th is  l i s t  had exp i red  

I  accept  tha t  I  d id  no t ,  I  was not  aware  tha t  th is  l i s t  had  10 

a l ready exp i red  fo r  us  to  use i t  fo r  2010 because  nobody  

Cha i r  ra i sed any concern  ou t  o f  tha t  l i s t .  

CHAIRPERSON:    Okay le t  me ask th i s  Mr  Zwane in  the  

l igh t  o f  th is  reso lu t ion  o f  EXCO in  the  Free S ta te  P rov ince  

wh ich  approves a  cer ta in  l i s t  o f  cont rac tors  fo r  pu rposes o f  

bu i ld ing  houses and says the  bu i ld ing  o f  houses  shou ld  

s ta r t  on  the  1 s t  o f  August  2010 as  the  imp lementa t ion  o f  

the  const ruc t ion  o f  houses by  these compan ies .    

D id  you go to  EXCO wi th  a  l i s t  o f  cont rac tors  a t  a  

t ime when the  open tender  p rocess was s t i l l  ongo ing  and 20 

sa id  to  EXCO here  is  a  l i s t  o f  compan ies  tha t  I  wan t  you to  

approve who mus t  const ruc t  houses.   I s  tha t  what  you d id?             

MR ZWANE:    Yes,  Cha i r.  

CHAIRPERSON:    And so  –  bu t  tha t  i s  very  s t range the  

open tender  p rocess the  compan ies  o r  cont rac tors  who  
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were  go ing  to  w in  the  tender  ou t  o f  the  process were  they 

go ing  to  bu i ld  houses under  the  same pro jec t  o r  a  d i f fe ren t  

p ro jec t?   

MR ZWANE:    We l l  le t  me t ry  to  answer  tha t  quest ion  Cha i r  

and I  th ink  I  w i l l  re ly  on  the  fo rens i c  aud i t .  

CHAIRPERSON:    Yes.   

MR ZWANE:    Seeming ly  i f  you  look a t  pa rag raph 

5…[ in tervene]   

ADV PRETORIUS SC:    Jus t  fo r  the  record  my apo log ies  

fo r  in te r rup t ion  you a t  FS15,  523 jus t  fo r  the  reco rd .   10 

CHAIRPERSON:    Paragraph 5  where?  

MR ZWANE:    FS15,  523 Cha i r  fo r  the  record .   

CHAIRPERSON:    Mr  Zwane you are  go ing  to  be  a  lawyer  

soon so  a f te r  th is  p rocess you w i l l  be  very  good w i th  th is  

th ings.    

MR ZWANE:    No  I  have a l ready app l ied .  

CHAIRPERSON:    You have a l ready app l ied .  15 ,  Mr  

Pre tor ius  repeat  I  want  to  see where  he  is  re fe r r ing  to .   

ADV PRETORIUS SC:    FS15,  523 sor ry  fo r  in te r rup t ing .   

MR ZWANE:    No  tha t  i s  okay.   20 

CHAIRPERSON:    Yes,  jus t  wa i t  un t i l  I  have got  the  f i le .  I t  

i s  in  th is  one.   Oh okay p lease repeat  the  page fo r  me on 

Bund le  Free S ta te  15 .   

MR ZWANE:    523,  Cha i r.   

CHAIRPERSON:    523.   
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MR ZWANE:    A l l  b lack  numbers .   

CHAIRPERSON:    523?  

MR ZWANE:    Yes.  

CHAIRPERSON:    B lack  numbers?   

MR ZWANE:    Yes.   

CHAIRPERSON:    Good,  yes  and then you sa id  paragraph? 

MR ZWANE:    Paragraph 5 ,  Cha i r  wh ich  s ta r t s  w i th  the 

or ig ina l  l i s ts .  

CHAIRPERSON:    Sor ry  a t  523 you sa id?    

MR ZWANE:    Yes,  FS15,  523 b lack  numbers .   10 

CHAIRPERSON:    I  have got  tha t  i s  par t  o f  the  open water  

repor t  i s  tha t  r igh t?    

MR ZWANE:    Yes.  

CHAIRPERSON:    And tha t  has go t  a  page tha t  has go t  a  

lo t  o f  bu l le t  po in ts .    

MR ZWANE:    Those bu l le t  po in ts  I  re fe r  to  them as  

paragraphs.   

CHAIRPERSON:    1 ,  2 ,  3 ,  4 ,  5  the  one tha t  says th is  

o r ig ina l  l i s t?  

MR ZWANE:    Yes.   20 

CHAIRPERSON:    Okay,  a l r igh t .   

MR ZWANE:    Cha i r  i f  you  look a t  the  or ig ina l  l i s t  ident i f ies  

105 p ro jec ts  to ta l l ing  a l loca t ions  o f  20  600 houses and 

then the  bu l le t  po in t  underneath  says:  

“On the  10  September  2010 the  MEC approved a  
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second a l loca t ion  l i s t  ident i f y ing  106 pro jec ts  and  

cont rac tors  in  re la t ion  to  21  050 a l loca ted . ”  

To  the  best  o f  my reco l lec t ion  Cha i r  th is  wou ld  mean there  

were  two over lapp ing  p rocesses.  

CHAIRPERSON:    Jus t  hang on one second Mr  Zwane,  yes  

cont inue.      

MR ZWANE:    Th is  wou ld  mean there  were  two 

over lapp ing…[ in tervene]  

CHAIRPERSON:    P ro jec ts .    

MR ZWANE:    Yes.  10 

CHAIRPERSON:    Yes.   

MR ZWANE:    Because you w i l l  remember  even when the  

Cha i r  was in te rv iewing one o f  the  w i tness the  account ing  

o f f i cer  he  had sa id  in  h is  a f f idav i t  wh ich  I  am not  

conf i rm ing the  co r rec tness thereof  o r  o the rw ise  houses had 

not  been bu i l t  up  un t i l  October  fo r  tha t  f inanc ia l  yea r.   

Mean ing  there  were  houses tha t  were  bu i l t ,  yes .  

CHAIRPERSON:    F inanc ia l  yea r?     

MR ZWANE:    Yes,  so  i t  i s  my unders tand ing  Cha i r  tha t  

there  was a lways  tha t  ove r lapp ing  o f  a l loca t ions I  do  no t  20 

have much in fo rmat ion  to  b id  tha t  po in t  because I  am 

re ly ing  on  my reco l lec t ion .  

CHAIRPERSON:    So  is  you r  unders tand ing  there fore  tha t  

the  l i s t  tha t  you took to  EXCO at  the  end o f  

Ju l y…in tervene]  
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ADV PRETORIUS SC:    June Cha i r.  

CHAIRPERSON:    Oh is  i t  June I  thought  i t  was Ju l y.      

ADV PRETORIUS SC:    30  June,  Cha i r.  

CHAIRPERSON:    Okay 30 June.    

MR ZWANE:    Yes.  

CHAIRPERSON:    Okay tha t  l i s t  was o f  cont rac to rs  tha t  

you wanted to  be  approved fo r  purposes o f  bu i ld ing  houses  

tha t  came f rom the  prev ious f inanc ia l  year  in  te rms o f  

a l loca t ion .   I s  tha t  r igh t?  

MR ZWANE:    Whi l s t  we are  wa i t ing  the  p rocess o f  the  10 

open tender  p rocess.   

CHAIRPERSON:    Yes.    

MR ZWANE:    To  a lso  f in ish  and a l loca te ,  tha t  i s  my  

unders tand yes,  Char.   

CHAIRPERSON:    Yes bu t  the  d i f fe rence tha t  you are  

emphas is ing  is  th is  tha t  the  open  tender  p rocess tha t  had  

been in i t ia ted  on  your  ins t ruc t ions re la ted  to  houses tha t  

were  to  be  bu i ld  in  te rms o f  the  a l loca t ion  fo r  2010/2011  

f inanc ia l  year  bu t  the  houses tha t  were  to  be  bu i l t  by  the  

cont rac tors  tha t  you took to  EXCO on 30 June 2010 those  20 

houses re la ted  or  be longed to  the  a l loca t ion  fo r  the  

2009/2010 a l loca t ion .         

MR ZWANE:    That  i s  my unders tand ing  yes,  Cha i r.   

CHAIRPERSON:    Okay a l r igh t  bu t  the  ones then re la t ing  

to  the  2009/2010  f inanc ia l  year  had there  been an open 
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tender  p rocess w i th  them or  were  they be ing  approved  

s imp ly  because they happened to  be  on  the  da tabase no 

b ids  had been inv i ted  in  te rms o f  the  pub l i c?   You  shou ld  

know because you took them to  EXCO.  

MR ZWANE:    No Cha i r,  w i th  the  humi l i t y  I  am smi l ing 

because I  thought I  had made th is point  ear l ier when the 

Chair  said … 

CHAIRPERSON:   Wel l  you made the point  that  one of  the 

off ic ia ls said that  before the MEC could award cont racts on 

the basis of  the data base.  10 

MR ZWANE:    On the data base.  

CHAIRPERSON:   But  I  just  want to conf i rm that  th is one that  

you took to EXCO was one of  those or was i t  one l ike that? 

MR ZWANE:   Th is  was – according to my understanding this 

was a product  of  a data base that  was formulated by my 

predecessor Chai r.   Remember I  had sa id accord ing to the 

informat ion that  was readi ly avai lable there that  was also 

test i f ied to be correct  by one of  the wi tnesses here.   You wi l l  

go into an open once the data lapses and that  open tender 

wi l l  create a data base and that  data base wi l l  then be used 20 

for the next  f ive years and af ter that… 

CHAIRPERSON:   Whenever houses – whenever there was a 

need to bui ld houses.  

MR ZWANE:   In the Province.  

CHAIRPERSON:   So you – you get  cont ractors to be put  on 
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the data base effect ively even i f  there is no housing pro ject  

just  to have them.  

MR ZWANE:   Yes.  

CHAIRPERSON:   As and when a project  – a housing project  

comes up or is approved then you do not  invi te  tenders f rom 

the publ ic in general  you just  go to th is data base and then 

choose the ones that  wi l l  bui ld those houses? 

MR ZWANE:   For record Chair  the s i tuat ion was that  there is  

never t ime where there is no houses to bui ld.  

CHAIRPERSON:   Yes.  10 

MR ZWANE:   For  the longest  t ime this department has been 

there and even before.  

CHAIRPERSON:   Yes.  

MR ZWANE:   But  Chai r  is correct  that  that  data base wi l l  

then be used to bui ld houses in  that  province for  the next  

f ive years.  

ADV PRETORIUS SC:   Wel l  Chai r  I  might  – I  might  just  

inter ject  there.   I t  is c lear  f rom the Treasury Regulat ions 

under the Publ ic Finance Management Act  that  for contracts 

of  th is size you cannot just  appoint .  20 

CHAIRPERSON:   Ja.  

ADV PRETORIUS SC:   I t  has to go through a process f rom a 

data base.   But  I  do not  want to confuse things further at  th is 

stage.   I t  cannot  work l ike that  Mr Zwane that  is  the law.   

You know the PFMA and the Regulat ions under the PFMA.  
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But  are you suggest ing that  when you went to EXCO on the 

30 June the subject  matter of  d iscussion was the complet ion 

of  the contracts for 2009 and 2010?  That  cannot be.  

MR ZWANE:   Wel l  that… 

ADV PRETORIUS SC:   And I  wi l l  te l l  you why i t  cannot be in 

a moment but  I  – let  me give you a chance to put  your – nai l  

your colours to the master.  

MR ZWANE:   Chair  that  is actual ly correct  because as I  have 

said there is no t ime lapses cont ractors bui ld houses – i t  

does not  happen that  dur ing the end of  the f inancial  year 10 

every work stops and new cont ractors starts to bui ld .   There 

is an overlap.    

Some houses are at  the wal l  p late,  others are st i l l  on 

the foundat ion level  of  the previous year.   So normal ly you 

do not  al locate new cont ractors because the f inancial  year  

has lapsed to f in ish the – you al low these contractors that  

were there to f in ish thei r  work and cont inue al locat ing work 

for the new f inancial  year.   I  guess that  is why a data base 

was used.   So ja that  is my understanding Chai r.  

CHAIRPERSON:   So when you – when you inv i te the publ ic  20 

for purposes of  – so you invi te the publ ic to respond to 

whatever you say.   I  do not  know what you said but  you want  

to – you want contractors that  are going to be put  on the 

data base.    

That  is  what you want actual ly when you issue an 
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invi tat ion to the publ ic.   And you say that  data base wi l l  be – 

those who succeed being put  on the data base i t  is f rom 

them that  the department wi l l  f rom t ime to t ime over the next  

f ive years appoint  cont ractors to bui ld houses.   That  is the – 

that  is the idea.  

MR ZWANE:   That  has been the idea Chai r.  

CHAIRPERSON:   That  has been the idea.  

MR ZWANE:   Up unt i l  I  th ink around 2012.  

CHAIRPERSON:   Unt i l  about  2012? 

MR ZWANE:   Ja where I  th ink the concern was ra ised by 10 

Audi tor General .  

CHAIRPERSON:   Yes.  

MR ZWANE:   That  those process should fol low PFMA as wel l  

to the let ter.   Yes Chai r.  

CHAIRPERSON:   But  now when you took this l ist  that  you 

took to  EXCO on the 30 June did you think that  th is process 

was in accordance with the PFMA?  You remember you said 

the PFMA is the Act  that  you real ly fami l iar ised yoursel f  wi th  

not  the Housing Act .   But  did  you th ink that  was in 

accordance with the PFMA or is that  something you did not  20 

apply your mind to? 

MR ZWANE:   Chai r  I  a l luded to the fact  that  I  asked about 

th is data base that  is when you wi l l  remember even the – on 

the 25t h the issue of  Housing Act  was introduced in th is  

house.    
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CHAIRPERSON:   I  thought that  i t  was much later in the year  

around September/October when you were told about  the 

Housing Act  af ter you said to your department – to the 

off ic ia ls what is the way forward? 

MR ZWANE:   Yes.  

CHAIRPERSON:   Af ter the open tender system had been 

abandoned.  I  thought that  is when… 

MR ZWANE:   Okay.  

CHAIRPERSON:   Am I  correct? 

MR ZWANE:   You are correct  Chai r.  10 

CHAIRPERSON:   Yes.   We are now talk ing about 30 June 

much ear l ier.  

MR ZWANE:   Ja.   No as I  –  as I  am saying that  was a norm 

Chair  not  only in the Free State.   I  had an opportuni ty to ta lk 

to my col leagues – former col leagues in other provinces.   

They are conf i rming actual ly that  Housing Act  and the 

Nat ional  Housing Code would be fol lowed.   

And this process I  am talking about of  a data base 

was chal lenged by AG and i t  meant the count ry or provinces 

went to fo l low sui t  on what PFMA says.   I t  was not  a  20 

si tuat ion that  was obta in ing there in Free State alone as I  

understand i t  Chair.    

Because I  was also worr ied when I  came out  of  th is 

commission to say was I  the only one doing this th ing?  And I  

was told no.   This is  what used to happen and I  a lso went 
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back to the former DG Ral ikontsane.   He conf i rmed that  that  

was the case.  

CHAIRPERSON:   But  going back to  my quest ion.   As at  the 

30 June when you took that  l ist  to EXCO. 

MR ZWANE:   Yes Chai r.  

CHAIRPERSON:   Did you understand this way of  doing 

things to be in accordance with the PFMA? 

MR ZWANE:   The one of… 

CHAIRPERSON:   The one of… 

MR ZWANE:   The data base.  10 

CHAIRPERSON:   Of  using a data base to appoint  wi thout  an 

open tender.  

MR ZWANE:   Wel l  according to the – to the data base Chai r  I  

guess the – I  am put t ing i t  as a layman of  course.  

CHAIRPERSON:   Ja.  

MR ZWANE:   According to  the data base on the PFMA the 

issue of  a data base is  there but  i t  has l imi tat ions in terms of  

the amounts.   So I  knew about i t  that  you get  into a data 

base and to bui ld  houses and at  a point  where you do – you 

al locat ing your data base that  issue of  the amounts normal ly 20 

wi l l  not  ar ise up unt i l  you do your al locat ion.    

Because the al locat ion wi l l  then determine that  how 

many – what is the value of  the contract  in terms of  the 

number of  houses given to a part icular  cont ract .   That  is 

when this issue wi l l  ar ise.    



12 OCTOBER 2020 – DAY 281 
 

Page 72 of 131 
 

I  d id ask about  that  Chair  because I  was aware of  i t  

and I  was to ld that  no this has been happening l ike th is for a  

number of  years so there is nothing wrong about i t .  And that  

cont inued Chair  even beyond my t ime.  So unt i l  the AG 

ra ised the point  around i t  and i t  was stopped.  

CHAIRPERSON:   Is – is your shor t  answer therefore to my 

quest ion that  yes i t  was your understanding as at  30 June 

when to took that  l ist  to  EXCO that  what was being done was 

in accordance with the PFMA? 

MR ZWANE:   Yes Chai r.  10 

CHAIRPERSON:   Okay a lr ight .   Mr Pretor ius.  

ADV PRETORIUS SC:   I  want  to go back because i t  seems 

that  your answer to the content ion that  there was a tender 

process on the one hand and another process on the other 

which was in complete cont radict ion to the tender process is  

that  oh no on the 30 June 2010 al l  that  the Cabinet  was 

doing was complet ing the 2009/2010 al locat ions.    

Now I  want to put  i t  to you that  that  is s imply 

incorrect .   The 2009/2010 arrangements were cancel led.   

That  is why you instructed a new tender process to take 20 

place.   They were cancel led as you have al ready explained 

because the Premier said we want bigger houses and then 

there was a dispute.    

So that  whole process was set  aside and that  i t  had 

to be started af resh.   So the 30 June was not  just  a 



12 OCTOBER 2020 – DAY 281 
 

Page 73 of 131 
 

complet ion of  what happened in  2009/2010.  That  was 

history.    

CHAIRPERSON:   What do you say to that  proposi t ion? 

MR ZWANE:   Chair  I  th ink here we should look at  the issues 

of  dates.   When was the d ispute la id,  by these contractors 

that  are here and how are we going then to respond to the 

work that  they should have cont inued doing?  Because the 

fact  is that  not  a l l  the houses were f in ished when the tender 

came to a hal t .    

Now that  cont ractors who were bui ld ing at  that 10 

moment i t  would have made sense that  they should cont inue 

f in ishing their  job.   I  do not  dispute the fact  that  there was a 

dispute I  th ink I  have said i t  and the cont ract  was cancel led.  

ADV PRETORIUS SC:   Mr Zwane.  

MR ZWANE:   Yes.  

ADV PRETORIUS SC:   The evidence is  c lear and you can go 

to the Open Water Report  i f  you l ike.   You did not  go to  

EXCO to say we have got  to f in ish what we did in 2009/2010.   

You went to EXCO to tel l  them what you were going to do 

dur ing 2010/2011 to complete the housing project  for  that  20 

year.   That  is point  number 1.   Am I  correct? 

MR ZWANE:   You are correct  Chai r.  

ADV PRETORIUS SC:   Thank you.   You in your report  to  

EXCO not  only sa id these are the contractors – not  these are 

the contractors that  must  f in ish the work – these are the 
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contractors that  must  bui ld houses in the 2010/2011 year in 

the 2010/2011 project  and you al located houses to  these 

people – to these cont ractors for the 2010/2011 year.   

Correct? 

MR ZWANE:   That  is correct  Chai r.  

ADV PRETORIUS SC:   That  was done – the select ion of  

those cont ractors and the al locat ion of  houses to those 

contractors as per your report  was done without  any formal 

tender process.   You knew i t  and EXCO knew i t .    

And they knew that  against  the background of  the 10 

fact  that  there was an open tender process paral le l  which 

was al lowed to die a quiet  death in fact .   That  is what 

happened.   

So this  process of  you and EXCO select ing 

contractors and a l locat ing houses to them was done outside 

of  the formal tender process – the formal tender process was 

al lowed to die an unnatura l  death in  th is case.    

MR ZWANE:   Can I  respond Chai r.  

ADV PRETORIUS SC:   P lease.  

CHAIRPERSON:   Yes.  20 

MR ZWANE:   Thank you.   Chai r  I  would not  have said and I  

do not  th ink Chai r  even my successor  sa id i t .  The houses 

that  are bui l t  into  2010 we normal ly say they are houses – 

they are 2010 houses.    

In that  year there is  an overlap of  houses coming 
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f rom previous years – let  me say years not  even a year that  

wi l l  f ind others – i t  is  2010 others st i l l  comes f rom 2008 that  

is the si tuat ion was i t  obta ins on the ground.   Now I  say this  

is 2010 because why in 2010 but  i f  you go to the detai ls I  

th ink that  is where we are going to l ive.   I f  you go to the 

detai ls in terms of  the bars and f inancial  systems they wi l l  

ref lect  that  informat ion.   That  is why I  know about i t .    

That  actual ly i f  you go back you wi l l  f ind that  a house 

which was supposed to be f in ished in 2008 has actual ly 

over lapped to 2010 and as I  present  the number of  houses 10 

we are going to be bui l t  in 2010 I  include al l  those houses 

and i f  in terms of  the correct  put t ing of  th is issue is an issue 

I  understand that .    

But  I  would have st i l l  said these two cont ractors 

separate l ist  are the 2010 cont ractors that  are bui ld ing 

houses in 2010.  Because the fact  of  the matter is  that  in  

2010 between February to th is – up to th is t ime there was a 

lu l l  in terms of  bui ld ing houses in  the Free State.   So I  –  I  

thought that  – wel l  I  explained i t  . .  

ADV PRETORIUS SC:   I  th ink you have answered in a way 20 

that  c lar i f ies the issue now in  your most  recent  answers but  I  

just  want to point  something out .  

MR ZWANE:   Okay.  

ADV PRETORIUS SC:   Last  t ime you gave evidence the 

general  thrust  of  your  evidence was that  you did not  know 
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what  was going on.   This was al l  being done by the off ic ia ls.   

Now i t  seems you know precisely what cont ractors were 

appointed,  which were f in ishing 2009 – 2009/2010 contracts,  

what you were present ing to  EXCO with al locat ions 

determined or approved by yoursel f .   You now express 

detai led knowledge.  Is there an explanat ion for the sudden 

change between the last  t ime you gave evidence and the 

t ime you give evidence now? 

MR ZWANE:   Yes Chair  there is.  

ADV PRETORIUS SC:   What is i t?  10 

MR ZWANE:   Two issues Chai r.   I  have – I  must  consider 

that  in my l i fe I  have never had this amount of  work that  is 

behind me to go and conclude in two weeks.   These are the 

detai ls that  under normal ci rcumstances wi l l  be an 

administ rat ive detai l .   And – and I  thought i t  w i l l  help for me 

to go and read and t ry and give clar i ty.    

Because any way these admin ist rat ive quest ions are 

coming to me i rrespect ive ly of  the fact  I  am saying this was 

the work according to PFMA that  was supposed to be done 

by off ic ia ls.   Remember Chair  those commission had to give 20 

me t ime to go and fami l iar ise mysel f  wi th an Act .  

CHAIRPERSON:   Yes wi th the Housing Act .  

ADV PRETORIUS SC:   A lr ight  so do I  understand you 

correct ly when you said on the occasion that  you did not  

remember or  that  these were matters that  res ided wi thin the 
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knowledge of  off ic ia ls in your department that  was an honest  

answer to the posi t ion at  the t ime? 

MR ZWANE:   That  was an honest  answer Chair  but  I  – I  a lso 

should add that  I  d id say last  t ime that  one of  the ways of  

interact ing wi th an administ rat ive work was through reports 

that  wi l l  be brought to us as Pol i t ic ians.  

ADV PRETORIUS SC:   The point  I  am making now is  that  

your evidence now appears to be an at tempt to make sense 

of  al l  the documentat ion you have wri t ten – read in the 

meanwhi le? 10 

MR ZWANE:   That  is correct  Chai r.  

ADV PRETORIUS SC:   I t  is not  your own memory and your  

own recol lect ion.   You have referred to documents and you 

l ike us are t ry ing to wade through this mountain of  

somet imes cont radictory informat ion.   But  I  am real ly asking 

what you can remember not  – we can just  as you can go 

through al l  these documents.   They are there for everybody 

to see.   But  what  I  want  to put  to you are certain facts that  

res ide in your memory rather than your interpretat ion of  the 

documents.    20 

MR ZWANE:   Wel l  Chair  I  th ink why I  took this approach 

because I  was convinced that  i t  would not  be a sensible 

thing to cont inue to say I  cannot remember.   Remember last  

t ime we spent  qui te a s izeable amount of  t ime.  

CHAIRPERSON:   Ja.  
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MR ZWANE:   Emphasising the point  that  how can you not 

remember th is s imple fact? 

CHAIRPERSON:   Yes.  

MR ZWANE:   So I  thought I  should t ry and consol idate wi th  

the l i t t le knowledge that  I  st i l l  remember.  

CHAIRPERSON:   Basical ly you are saying that  you have had 

a chance to look at  certain documents.  

MR ZWANE:   Yes.  

CHAIRPERSON:   And that  has helped you to  ref resh your  

memory in some case.   In some cases i t  has revealed some 10 

detai ls that  you may not  have been aware of? 

MR ZWANE:   Exact ly Chair  and some of  the detai ls that  I  

have al ready forgot ten.  

CHAIRPERSON:   Ja.  

MR ZWANE:   Where – ja  – for an example i f  you say Housing 

Act .  

CHAIRPERSON:   Yes.  

MR ZWANE:   At  that  part icular t ime i t  was an animal that  I  

would have said no I  cannot remember anything here.  

CHAIRPERSON:   J.  20 

MR ZWANE:   But  i f  I  s i t  down and peruse this Act  then the 

memory came to say you once read this th ing somewhere 

and I  may have not  had the detai ls  as they are requi red but  

as a layman I  had to spend t ime to t ry and assist  th is 

commission as I  have promised last  t ime Chai r.   Thank you. 
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CHAIRPERSON:   Mr Pretor ius.  

ADV PRETORIUS SC:   Wel l  let  us take i t  – take a step back.   

The f i rst  proposi t ion I  would l ike to  put  to you is that  on the 

30 June and I  th ink you have now conf i rmed this what EXCO 

was consider ing was who would bui ld which houses for  the 

2010/2011 f inancial  year?  Correct? 

MR ZWANE:   Correct  Chai r.  

ADV PRETORIUS SC:   They were not  saying look we have 

had some cont racts in existence in 2009/2010 we must 

complete those cont racts.   That  was not  what was 10 

happening.   Because al l  the documentat ion to  which you 

have now had the benef i t  of  re ferr ing is c lear.   Those 

contracts,  those al locat ions were cancel led and a new 

system under your inst ruct ion had to be in i t iated by way of  

open tender.   Correct? 

MR ZWANE:   I  – I  thought that  – that  part  is correct  but  not  

complete.  

CHAIRPERSON:   Yes.  

MR ZWANE:   I  had said the houses that  – when this – when 

these bids came we cancel led contracts of  people.   There 20 

were mi lestones that  were st i l l  lef t  to be f in ished.   I t  would 

have been i rresponsible of  me as a MEC to leave those 

mi lestones and cont inue for a new tender that  wi l l  bui ld new 

houses.    

We had to f ind a way of  ensuring that  the mi lestones 
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uncompleted as they are should be completed.   And to my 

best  recol lect ion Chai r  is that  there was no paral le l  

processes in terms of  these al locat ions.   There was an 

al locat ion in 2010 that  would have completed the work lef t  

and I  can say Chai r  that  incomplete houses as we go to the 

minutes of  EXCO when we f ind t ime you wi l l  see that  they 

were also issue and incomplete houses do not  normal ly 

res ide wi thin a part icu lar f inancial  year.    

So these two processes – this one was to complete 

what has not  been completed and this one would have st i l l  10 

had i ts al locat ion away f rom the al locat ion of  the year.  

CHAIRPERSON:   Wel l  let  me understand this.   I  would have 

imagined that  dur ing each f inancial  year there would be an 

al locat ion for the const ruct ion of  houses.   Am I  r ight  about  

that  or no – or not  real ly? 

MR ZWANE:   That  is correct  Chai r.  

CHAIRPERSON:   That  is  correct .   Now you would know that  

you have got  X budget for houses dur ing that  f inancia l  year.  

MR ZWANE:   That  is correct  Chai r.  

CHAIRPERSON:   And you would then decide how many 20 

house would be bui l t  wi th that  housing budget,  is that  r ight? 

MR ZWANE:   Of  that  part icular f inancial  year.  

CHAIRPERSON:   Of  that  part icular f inancial  year? 

MR ZWANE:   Yes Chai r.  

CHAIRPERSON:   Yes.   And you would dur ing the same 
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f inancial  year you would appoint  contractors who would bui ld 

houses based on that  f inancial  years’ a l locat ion? 

MR ZWANE:   Yes Chai r.  

CHAIRPERSON:   That  is correct .   Now that  seems to 

suggest  to  me therefore that  you would not  go into the next  

f inancial  year wi thout  having appointed the cont ractors who 

would construct  the houses based on the previous years’ 

f inancial  a l locat ion.   Am I  r ight? 

MR ZWANE:   I f  the Chair  could be k ind enough to? 

CHAIRPERSON:   Okay I  am saying that  i f  the posi t ion is that  10 

for each f inancial  year when you have been al located the 

housing or a budget for bu i ld ing houses for that  f inancia l  

year you would appoint  cont ractors who would bui ld houses 

on the basis of  that  f inancial  years’ budget in that  same 

f inancial  year.  

MR ZWANE:   That  is correct  Chai r.  

CHAIRPERSON:   Yes.   I  am suggest ing therefore that  I  – I  

do not  see how you would go into the next  f inancial  year not  

having appointed contractors to bui ld houses based on the 

previous f inancial  years ’ a l locat ion.    20 

So in other words I  would not  expect  you in 2011 to 

be appoint ing contractors to bui ld houses on the basis of  the 

al locat ion for 2009/2010 al locat ion.   Because I  would have 

expected that  those would long have been appointed.    

I f  come 2010/2011 they st i l l  have not  f in ished thei r  
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a l locat ion of  houses that  they were supposed to bui ld  or they 

have bui l t  up to windows or foundat ion and they – they have 

to cont inue.   You do not  have to appoint  them af resh,  they 

just  cont inue.   That  is what I  would expect .   Is that  not  how i t  

happens? 

MR ZWANE:   That  is correct  Chai r.  

CHAIRPERSON:   Yes.   So what c i rcumstances would have 

requi red you in 2010 30 June to appoint  contractors who 

were supposed to bui ld houses based on the al locat ion – 

f inancial  a l locat ion for houses for  the 2009/2010 f inancia l 10 

year? 

MR ZWANE:   The State of  the Province address Chair  to 

ear l ier and in that  State of  The Province Address,  there was 

an issue of  houses in the Free State.   Move i t  f rom 45 metre 

square and . . . [ intervenes]   

CHAIRPERSON :    To 50.  

MR ZWANE :    . . . to 50 square metre.   And this bid ar ise.   And 

even this bid ar ises,  people take you to court .   You. . .  they 

are not  going to bui ld these houses.   These are the people 

the Chair  said they are. . .   They are bui ld ing.   Under normal  20 

ci rcumstances,  they wi l l  cont inue . . . [ intervenes]   

CHAIRPERSON :    Unt i l  they are f in ished.  

MR ZWANE :    . . .unt i l  they are f in ished.  

CHAIRPERSON :    H’m.  

MR ZWANE :    That  is why the chai rman is up to  2010 Chair  



12 OCTOBER 2020 – DAY 281 
 

Page 83 of 131 
 

as we deal  wi th  them here.   Under normal ci rcumstances,  I  

d id not  appoint  a contractor when I  came in 2009.   

 I  cont inued with those contractors who were bui ld ing and 

those cont ractors would have gone to f in ish whatever  they 

were supposed to f in ish.    

 I  must  just  add that  should we have taken a decision we 

want to deal  wi th,  maybe to show houses and so forth,  then 

we wi l l  take f rom the database that  we are creat ing.   I  th ink 

Chair  in a nutshel l  i t  is correct .  

CHAIRPERSON :    H’m.  Yes,  but  I  want to connect .   Maybe 10 

there is something I  am not  connect ing.   Cont ractors who 

had already been appointed in the previous f inancial  year  

had a dispute wi th the department because the premier  

increased the size of  the houses.   Is  that  r ight?  

MR ZWANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    But  was the premier saying that  the s ize 

of  the houses would be increased including those which had 

come f rom the previous f inancial  year,  not  l ike new projects?  

MR ZWANE :    I t  goes back to my earl ier point  that  in 2010 

. . . [ intervenes]   20 

CHAIRPERSON :    Ja?  

MR ZWANE :    . . .as the premier  spoke,  i t  would affect  

everybody that  bu i ld houses.  

CHAIRPERSON :    Immediately?  

MR ZWANE :    Immediately.  
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CHAIRPERSON :    Okay al r ight .   Now the issue of  the dispute 

wi th the department and how has th is dispute resolved?  

MR ZWANE :    I f  I  can recal l  Chai r.  

CHAIRPERSON :    H’m?  

MR ZWANE :    We were mandated I  th ink a few of  us.  

CHAIRPERSON :    H’m?  

MR ZWANE :    I  was part  of  those people who were mandated 

af ter the cont ractors had taken us to court .  

CHAIRPERSON :    H’m.  

MR ZWANE :    To go and engage them.  To say:   No,  come 10 

down.  Let  us talk.   Let  us see how we can resolve.   And 

what assisted us in the discussions,  t ry ing to resolve this,  

was that  Exco had agreed to. . .   Remember,  the issue as you 

bui ld houses at  the same pr ice of  f i f ty . . . [ intervenes]   

CHAIRPERSON :    Yes,  that  was the dispute.   Ja.  

MR ZWANE :    That  was the dispute.  

CHAIRPERSON :    Exco agreed to top-up.  

MR ZWANE :    To top-up by 2000.  

CHAIRPERSON :    Yes.  

MR ZWANE :    Which went to seventy-two.  20 

CHAIRPERSON :    Yes.  

MR ZWANE :    So f inal ly we could resolve those issues and 

to my best  recol lect ion,  some of  them, I  cannot remember 

the number,  came back to be part  of  the database of  

ensuring that  these houses are bui ld.   Yes.  
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CHAIRPERSON :    So are you saying,  the resolut ion of  the 

dispute by topping-up did not  mean that  those cont ractors,  

al l  of  those contractors,  who had a dispute wi th the 

department were then prepared to cont inue and f in ish?  You 

were to appoint  some new ones to f in ish houses that  had 

been started by others?  

MR ZWANE :    The resolut ions was not  made a point  when 

the decision of  bui ld ing the houses Chai r.   The decision 

came with 50 000.   There was a d ispute.   People went to 

got . . /  where to si t  down.   10 

 And I  must  say that  off ic ia ls also engage me and we 

engaged Exco in terms of  feasibi l i ty of  these 50 000 for 50 

square metre house.   At  the part icular t ime, I  cannot 

remember,  when should i t  take but  i t  was a later meet ing.    

 Exco then agreed that  no we wi l l  top-up.   We wi l l  go to 

seventy.   Then the task which was given to us was to go and 

convince these contractors to come back.    

 Your quest ion is  that ,  they d id not  come back,  al l  of  

them?  I  . . . [ intervenes]   

CHAIRPERSON :    A lso who had the dispute.  20 

MR ZWANE :    To the best  of  my recol lect ion Chair.   I  do 

not . . .  I  do not  recal l  a l l  of  them coming back.   We had to 

open that .  

CHAIRPERSON :    You see,  my di ff icul ty is that .   I f  that  l ist  of  

30 June that  was approved by Exco or related to the l ist  of  
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the contractors who had the dispute wi th the department  

because the department now wanted them to construct  

houses,  bui ld the houses on the basis of  a pr ice that  had 

been agreed upon on smal ler houses.    

 I  would not  have expected that  you would take i t  to Exco 

for  approval  because those people had a contract .   So they 

did not  need to be approved by Exco.   That  is what I  am 

trying to understand.    

MR ZWANE :    Ja,  Chai r.   I  th ink there is an overlapping of  

issues.  10 

CHAIRPERSON :    Yes.  

MR ZWANE :    That  there was a decision taken and i f  I  am 

not  mistaken,  also this decision was taken at  the Exco level  

when we reported that  these contractors had la id a d ispute,  

that  okay,  they have la id a dispute,  counci l  to be a contract .    

 Ensure that  we then have contractors wi l l ing to cont inue 

at  the same pr ice of  50 000.   That  issue had to be engaged 

in subsequent meet ings,  going back to the department,  

ta lk ing to ourselves,  understanding the f inancia l  

impl icat ions,  meet ing wi th cont ractors themselves who had 20 

pointed out  to us but  i t  is not  feasib le.    

 These cont ractors were here to make prof i t .   We are 

losing.   The making(?) that  would have made.  So i t  is not  

feasib le  that  we can bui ld houses for  f ree.   So we engaged 

Exco when that  decision had been taken of  that  the work 
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done have cont ractors that  wi l l  f in ish.    

 And at  a later s tage,  as we have convinced them, I  

cannot just  remember but  properly  but  I  th ink they were a lso 

made those of  them who agreed to come back,  par t  of  the 

process.   That  is my recol lect ion Chai r.  

CHAIRPERSON :    H’m.  Mr Pretor ius.    

ADV PRETORIUS SC :    You were in terviewed by Open Water  

Forensic Accountants?  

MR ZWANE :    I  cannot remember,  Chai r.  

ADV PRETORIUS SC :    Wel l ,  they say you were.   And they 10 

say,  MEC Zwane gave them certain informat ion.   Now 

. . . [ intervenes]   

MR ZWANE :    I  cannot remember,  Chai r.  

ADV PRETORIUS SC :    . . . I  am not  going to t ry and unravel ,  

qui te f rankly,  the facts which do not  appear to f i t  neat ly into 

any t imel ine or to  any consistent  sequence.   Safe to put  to  

you certain what appeared to be incontrovert ib le facts,  r ight?  

MR ZWANE :    Yes,  Chai r.  

ADV PRETORIUS SC :    The al locat ions,  70 600 and you may 

recal l  th is number,  al locat ion scheme, cont racts however 20 

they arose,  were cancel led ar is ing out  of  the need to bui ld 

new houses but  di fferent  speci f icat ions and ar is ing out  of  the 

dispute wi th the contractors.   That  was cancel led.   That  was 

put  aside.   Correct?  

MR ZWANE :    According to th is report .   Yes,  Chai r.  
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ADV PRETORIUS SC :    Wel l ,  according to the ev idence of 

more than one source.   You then,  we learnt  today,  instructed 

for  the const ruct ion of  houses in 2010/2011 an open tender 

process the in i t iated and concluded.   Correct?  

MR ZWANE :    Correct ,  Chai r.    

ADV PRETORIUS SC :    That  ul t imately  died an unnatural  

death because i t  was cancel led,  the tender bid evaluat ion 

per iod had expi red.   Correct?  

MR ZWANE :    That  is correct .  

ADV PRETORIUS SC :    At  the same t ime as this  process was 10 

being concluded,  you reported to Exco wi th a l ist  of  

contractors and al locat ions which included the bui ld ing of  

new houses.   Correct?  

MR ZWANE :    That  is correct ,  Chai r.  

ADV PRETORIUS SC :    Now whether those are paral le l  

processes,  whether  they conf l ict .   We need not  debate.   That  

is just  a semant ic debate.   The fact  is,  that  there was an 

open tender process and there was an al locat ion of  

contractors for the bui ld ing of  new houses in 2010/2011 

presented to and approved by Exco.   Correct?  20 

MR ZWANE :    That  is correct .  

ADV PRETORIUS SC :    And not  only would that  have been to 

bui ld houses,  di fferent  f rom houses in previous years,  bigger  

houses but  the a l locat ion l ist  would include new entrance 

onto the l ist ,  not  just  old cont ractors who had to put  a roof  
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on the house.   Correct?  

MR ZWANE :    [No audible reply]   

ADV PRETORIUS SC :    They were disabled people that  had 

now to be included.  

MR ZWANE :    On the open tender.  

ADV PRETORIUS SC :    No,  no,  no.   Not  on the open tender.  

MR ZWANE :    Okay.    

ADV PRETORIUS SC :    On the 30 t h of  June,  Exco said to  

you on your new al locat ion l ist ,  make sure there are youth 

and women format ions.  10 

MR ZWANE :    That  is correct ,  Chai r.  

ADV PRETORIUS SC :    Correct .   So that  is not  just  old 

contractors.  

MR ZWANE :    Ja.  

ADV PRETORIUS SC :    Th is is a new l ist .   Correct?  

MR ZWANE :    [No audible reply]   

ADV PRETORIUS SC :    The point  about  th is new l is t .   I t  is 

formed and formulated at  the discret ion,  whether your  

discret ion or whether the discret ion of  the off ic ia ls,  in 

implement ing the guidel ines of  Exco.   Correct?  20 

MR ZWANE :    Yes,  Chai r.  

ADV PRETORIUS SC :    A l r ight .  

CHAIRPERSON :    Now, Mr Zwane.  From what you have told  

me, i t  seems to me that  i t  could not  have been correct  to say 

when you met wi th the off ic ia ls of  the department af ter  the 
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open tender process had been abandoned when you asked 

them what is the way forward and they told you that  the way 

forward would entai l  appoint ing cont ractors f rom the 

database.    

 I t  could not  have been correct  that  you were hear ing 

about  th is  way of  doing th ings for the f i rst  t ime.   I  am under 

the impression,  and you must te l l  me i f  my impression is not  

correct .    

 I  am under the impression that  last  t ime you were saying 

when they told you that  that  was new to you.   So you asked 10 

them:  Wel l ,  why did you not  te l l  me al l  a long. . .  I  do not  know 

whether you said:   Why did you let  me waste t ime i f  we 

could. . .  there is  a short  way?  Did I  understand your 

correct ly?  

MR ZWANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    Yes.   But  f rom what you have said wi th  

regard to taking the l ist  of  cont ractors to Exco,  i t  seems that  

you would have known at  that  stage that  there had been no 

open tender process in regard to those and they were taken 

f rom a database or do I  misunderstand something?  20 

MR ZWANE :    No,  Chai r  you do not  misunderstand some 

things.  

CHAIRPERSON :    Yes.   H’m.   So did you know.. .  i f  you knew 

in June that  the department could do. . .  could just  appoint  

contractors on the database and give i t . . .  let  them bui ld 
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houses,  then why did you say to them you did not  know that  

there was a shorter way later in the year?  

MR ZWANE :    No,  thank you,  Chai r.   The. . .  there are two 

issues.   The issue that  I  ra ised as I  d id not  know, as Chai r  

has correct ly put  i t .   Th is was a process where an open 

tender that  had lapsed did not  see i ts l ight  of  the day.  

CHAIRPERSON :    Was that  taken to i ts conclusion?  

MR ZWANE :    Yes.  

CHAIRPERSON :    Ja.  

MR ZWANE :    Now a database is formed, not  out  of  an open 10 

tender.   The previous occurrences,  as I  understood them, 

you brought your  open tender,  go through a ser ies 

submissions and create your database.    

 Now they have a process where the open tender has 

lapsed.   Now from where I  am seated,  you could not  have a 

database without  having an open tender.   Back to  where an 

open tender,  then a database,  then a l ist  taken out  of  a 

database.    

 I  d id not  know that  there would. . .  there could be a 

process of  coming up wi th a database when we have not 20 

gone through the open tender.    

 The ear l ier issue that  I  made, as I  have al luded to 

ear l ier on,  is that  there would be an open tender and out  of  

that  open tender there would be a database that  would be 

used for f ive years.    
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 And when that  lapses,  open tender,  then database.   That  

is how I  understood these two processes not  to be in  synced.   

Yes,  Chai r.  

CHAIRPERSON :    Except  that  you said your understanding 

of  what the off ic ia ls to ld you at  that  meet ing was that  the l ist  

that  was going to  come out  and I  guess that  would form the 

database,  would come from.. .  would be the cont ractors who 

had gone through this open tender process and had passed 

the test .   In other words,  therefore,  those who would have 

passed the test .   You understand what I  mean?  10 

MR ZWANE :    Yes,  Chai r.  

CHAIRPERSON :    That  those would have passed the. . .  that  

is what you said as I  understand you.  

MR ZWANE :    That  is correct .  

CHAIRPERSON :    So al though later  on,  I  th ink you said that  

you had an understanding that  others f rom other databases 

would be included.   Is that  correct?  

MR ZWANE :    Those database Chair. . . .   Yes,  that  is correct .   

Those databases would have to composed of  contractors 

who had passed the test .   Who make . . . [ intervenes]   20 

CHAIRPERSON :    Yes.  

MR ZWANE :    Ja.   So i t  does not  make much of  a di fference.   

They are here and they have passed the test  because there 

was a fai r  process of  procurement to get  them on that  

database.  
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CHAIRPERSON :    But  what then was new that  they were 

tel l ing you,  which you did not  know, i f  the l ist  that  they were 

going to create was one that  had gone through an open 

tender process.    

MR ZWANE :    What was new Chai r  is that  in th is open tender 

process we had opted for  had been undertaken 

notwi thstanding that  they were other databases that  were 

st i l l  in existence that  could have been used,  according to 

th is late informat ion.    

 But  for  th is part icular purpose,  because the database 10 

which was there before was lapsing.   We had to get  to a 

process,  procurement process that  wi l l  lead us to ear l ier (?)  

database for the next  f ive years.    

CHAIRPERSON :    Yes,  but  as I  understand the posi t ion.   

Your understanding al ready in June,  maybe even before that ,  

was that  i t  was in order to award cont racts to contractors 

who appeared in the database.    

MR ZWANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    Is that  r ight?  

MR ZWANE :    That  is r ight .  20 

CHAIRPERSON :    Now in  that  meet ing wi th off ic ia ls,  the 

off ic ia ls te l l  you,  as I  understand i t :   We are going to create 

a l ist  of  a database based on the cont ractors who had 

passed the test  under th is  open tender system that  we have 

just  abandoned.  Okay?  And we wi l l  a lso take contractors 
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f rom other databases.   Is that  r ight?  

MR ZWANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    Now on your understanding as you have 

conveyed i t  to me.  Anyone.. .  any one contractor who is on 

the database has gone through a certain open tender 

system.  

MR ZWANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    So what was di fferent  that  they were 

tel l ing you that  you were. . .  that  you did not  know then?  

Because you did say:   Why did you not  te l l  me?  I  wasted 10 

t ime.   Or someth ing l ike that .   We wasted t ime wi th this  

process.  

MR ZWANE :    The process of  an open tender Chai r  had to  

date,  according to the legislat ion,  a part icular t ime before a 

tender can be closed.    

 The process that  the off ic ia ls were now engaging on was 

to take the databases that  were a lready there that  do not  

want a speci f ic t imef rame to be done.   

 This databases are here,  al l  of  them.  They si t  down,  

they compi le a database out  of  them.  I  d id not  know that  can 20 

happen and i t  is legal ly sound.  I  thought that  the process 

that  was be explained to  me, that  i f  th is database lapses you 

wi l l  have to go into an open tender and create a new 

database.    

 You are changing(?) f rom the databases that  are in  
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existence.   That  was new to me.  What was the board to 

lose?  I  have indicated which I  quest ioned and I  was. . .  the 

explanat ion came to me that  you go into an open tender 

once in f ive years.    

 That  I  know even before the open tender lapsed as I  

a l luded ear l ier on Chai r.   The Chair  is correct .   Yes.  

CHAIRPERSON :    So you say what  you did not  know is that  

the department could create a l ist  of  cont ractors f rom 

var ious databases.   Is that  what you say you did not  know?  

Without  invi t ing contractors in  terms of  the publ ic to  submi t  10 

their  names.  

MR ZWANE :    That  is correct ,  Chai r.  

CHAIRPERSON :    H’m.  Mr Pretor ius.    

MR ZWANE :    Now before that  Chair.   Can I . . .  

CHAIRPERSON :    Yes,  I  was also looking at . . .  we are two 

minutes,  three minutes past  f ive.   Before we take the break,  

let  us talk about  how far we can go.    

ADV PRETORIUS SC :    Chai r,  we are not  going to f in ish 

today.   We have been involved,  hesi tate to say stuck 

because I  am here at  faul t ,  not  just  Mr Zwane in a part icular  20 

set  of  issues surrounding the database and the tender 

process.    

CHAIRPERSON :    H’m.   

ADV PRETORIUS SC :    Real ly what we wanted to do today 

was to deal  wi th the advanced payment system.  
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CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    And so . . . [ in tervenes]   

CHAIRPERSON :    We are not  going to f in ish?  

ADV PRETORIUS SC :    We are certainly not  going to f in ish 

because that  is a whole sect ion on i ts own. 

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    And I  must  take responsib i l i ty for 

int roducing this topic because I  asked the Welkom meet ing,  

how was that  database or on the basis of  what l ist  was the 

Welkom meet ing compi led and that  took us back to the 10 

30t h of  June which I  was going to ask about . . . [ intervenes]   

CHAIRPERSON :    Wel l ,  maybe . . . [ in tervenes]   

ADV PRETORIUS SC :    And i t  seems that  we have not  

moved beyond that .  

CHAIRPERSON :    I t  showed that  we. . .  that  maybe there was 

a lot  of  confusion or  lack of  c lar i ty.   So maybe you did not  do 

anything wrong by let t ing us having a . . . [ intervenes]   

ADV PRETORIUS SC :    Yes,  I  would l ike to ask a few more 

quest ions to clar i fy that  but . . .  

CHAIRPERSON :    Yes.  20 

ADV PRETORIUS SC :    But  I  am happy.   We or ig inal ly  

planned to go for s ix.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    I  am happy to meet that  requi rement.  

CHAIRPERSON :    Yes,  I  am happy to do that  as wel l .   Maybe 
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let  us take a break,  a short  break and then we come back.  

We cont inue unt i l  s ix and we take i t  f rom there.  

ADV PRETORIUS SC :    Right ,  thank you.  

CHAIRPERSON :    Okay we adjourn.   Let  us adjourn and then 

we come back,  at  what?  At  quarter past  or twenty past  Mr 

Pretor ius?  

ADV PRETORIUS SC :    I  am in your hands.  

MR ZWANE :    I t  is  f ine Chai r.   Quarter past  is f ine wi th me.  

CHAIRPERSON :    Quarter past  is f ine wi th you.   Let  us say 

quarter past .    Okay.  10 

INQUIRY ADJOURNS  

INQUIRY RESUMES 

CHAIRPERSON:   Okay,  le t  us  con t inue.  

ADV PRETORIUS SC:    Thank  you,  Cha i r.   Before  we 

re turn  to  the  o r ig ina l  quest ion ,  Mr  Zwane,  can I  jus t  c la r i f y  

one issue?  The l i s t  tha t  you presented to  Exco on  the  30  

June cou ld  no t  possib ly have inc luded ent i t ies  tha t  had 

passed muster  th rough the  tender  p rocess;  the  tender  

p rocess on ly  reached tha t  conc lus ion  much la te r,  co r rec t?  

MR ZWANE:    Tha t  is  co r rect ,  Cha i r.  20 

ADV PRETORIUS SC:    And the  l i s t  tha t  you approved  

th rough your  s ignature  o f  the  10  September  we know f rom 

ana lys is  and I  can take  you there  la te r,  i f  necessary,  

inc luded persons  who had tendered but  were  d isqua l i f ied  

and inc luded pe rsons who had not  tendered a t  a l l .   D id  you 
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know tha t?  

MR ZWANE:    No ,  tha t  I  do  no t  know.  

ADV PRETORIUS SC:    Wel l ,  tha t  i s  a  fac t  bu t  i f  necessary  

we can get  there  la te r  o r  jus t  subm i t  tha t  to  the  Cha i r.   Le t  

us  go  back to  the  Welkom meet ing ,  i f  we may,  wh ich  is  

where  we s tar ted ,  Mr  Zwane.   How d id  you dec ide  who to  

inv i te  to  tha t  mee t ing?  

MR ZWANE:    Wel l ,  Cha i r,  the  We lkom meet ing  to  the  best  

o f  my reco l lec t ion  was around October  and  these  

processes had a l ready been comp le ted .   So i f  I  remember,  10 

I  sa id  they must  inv i te  a l l  the  cont rac to rs  who were  

invo l ved in  bu i ld ing  houses in  the  Free State.  

ADV PRETORIUS SC:    Wou ld  tha t  have been your  10  

September  l i s t?  

MR ZWANE:    Yes,  i t  wou ld  have been my 10 September  

l i s t  and I  guess i t  w i l l  no t  have necessar i l y  exc luded those  

who have not  f in ished bu i ld ing  houses ea r l ie r  on .  

ADV PRETORIUS SC:    A l r igh t ,  the  meet ing  was cha i red  or  

a t tended a t  leas t  by  yourse l f ,  cor rec t?  

MR ZWANE:    Tha t  is  co r rect ,  Cha i r.  20 

ADV PRETORIUS SC:    And  what  the  con t ractors  

apparent ly  sa id  to  you was look,  i f  you  want  us  to  f in ish  

houses in  a  hur ry  o r  on  an  exped i ted  bas is ,  a t  leas t  we  

need he lp ,  cor rec t?  

MR ZWANE:    Tha t  is  co r rect ,  Cha i r.  
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ADV PRETORIUS SC:    Why  cou ld  they no t  ob ta in  

mater ia l s  themse lves?  A f te r  a l l ,  the  cont rac t  w i th  them 

wou ld  have requ i red  them to  be  ab le  to  f inance the  bu i ld ing  

o f  a  house and  to  ob ta in  mater ia ls  by  cont rac t ing  w i th  

supp l ie rs?  

MR ZWANE:    To  the  best  o f  my reco l lec t ion  we were  be ing  

faced w i th  two cha l lenges tha t  I  thought  i t  w i l l  make sense  

to  l i s ten  to  them.   The f i rs t  cha l l enge was tha t  we were  

lagg ing  beh ind  in  te rms o f  the  percentage tha t  we needed  

to  ach ieve by  na t iona l  norms.  10 

 Number  two,  i s  tha t  we were  a l ready head ing  fo r  

bu i lde rs  ho l iday  wh ich  is  your  la te  November,  the  who le  o f  

December  to  go  in to  m id-January  next  yea r.   And tha t  

p rocess came ou t  w i th  i t s  own cha l lenges fo r  cont rac tors  

because now they were  requ i red  to  go  and have more  

mater ia l  fo r  the  per iod ,  wh ich  under  normal  c i r cumstances,  

they wou ld  have  not  had -  been  requ i red  to  go  and buy 

mater ia l s  themse lves.   That  i s  why they sa id  to  us  you 

cannot  expect  us  to  be  work ing  on  weekends,  expect  us  to  

go  and work  dur ing  ho l idays bu t  you,  as  the  depar tment ,  20 

you are  no t  ass is t ing  in  any way.    

The mater ia l  supp l ie rs  were  go ing  to  c lose  and the  

process we were  t ry ing  to  push to  ensure  tha t  we ca tch  up  

w i th  where  we are  lagg ing  beh ind  was not  go ing  to  happen 

i f  we d id  no t  ass i s t  cont rac tors .  
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 I  th ink  the  las t  i ssue is  tha t  amongst  the  cont rac tors  

were  the  so -ca l led  new ent ran ts ,  the  young,  the  d isab led  

and some women and they wou ld   no t  have tha t  capac i ty  to  

buy mater ia l  tha t  wou ld  las t  them for  the  who le  o f  

December,  la te  November,  December  to  m id -January.   I  

th ink  those a re  the  issues,  Cha i r,  I  want  to  pu t  in  f ron t  o f  

you.  

ADV PRETORIUS SC:    A re  you say ing  tha t  the  supp l ie rs  

wou ld  c lose  down and there fore  there  wou ld  have to  be  

bu lk  buy ing  and not  everybody was  capab le  o f  bu lk  buy ing?   10 

Do I  unders tand you cor rec t l y?  

MR ZWANE:    That  i s  t rue ,  Cha i r.  

ADV PRETORIUS SC:    You see,  because one wou ld  have  

thought  tha t  had  a  proper  l i s t  o f  competent  con t rac tors  

been compi led  tha t  they cou ld  have dea l t  w i th  these 

issues,  d id  no t  need the  depar tment  to  in te rvene.   The  

reason why the  depar tment  in te rvened was they  had to  

spend the  money.  

MR ZWANE:    Cha i r,  the  fac t  o f  the  mat te r  i s  tha t  we had 

a l l  agreed,  as  Exco,  tha t  we must  t ry  and t ransform the  20 

pat te rns  o f  economy in  the  Free State and tha t  was the  

norm even in  the  count ry,  the  BEE s tory.   I t  means a t  a  

par t i cu la r  po in t ,  as  government ,  we were  go ing  to  be  faced  

w i th  a  cha l lenge  o f  ensur ing  tha t  we open up fo r  new 

ent ran ts ,  women,  young peop le ,  those who were  d isab led .   
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 And the  o the r  fac t  i s  tha t  some exper ienced  

cont rac tors ,  because o f  the  movement  o f  –  the  s ize  o f  

houses and so  fo r th ,  d id  no t  come to  the  par ty,  so  we had 

to  dea l  w i th  tha t  i ssue,  Cha i r,  under  tha t  unders tand ing .  

ADV PRETORIUS SC:    Yes,  bu t  you d id  no t  dea l  w i th  i t  

th rough a  proper  tender  p rocess wh ich  wou ld  eva lua te  the  

competence o f  the  b idders  f rom what  eve ry  ca tegory  o f  

person they emanated,  you d id  i t  th rough ind iv idua l  –  the  

exerc ise  o f  d iscre t ion  on  the  par t  o f  yourse l f  o r  o f f ic ia ls  o r  

o f  Exco and i t  seems to  me tha t  the  ove rwhe lm ing ev idence 10 

tha t  we have heard  to  da te ,  wh ich  is  a lso  documented in  

the  rev iew app l ica t ion  and the  judgment  o f  the  H igh  Cour t ,  

tha t  the  advance payment  sys tem was des igned,  a t  leas t  in  

major  par t ,  to  ensure  tha t  the  a l loca t ion  was spent .   Would  

you concede tha t  much?  

MR ZWANE:    To  make sure  tha t  the  a l loca t ion…? 

ADV PRETORIUS SC:    Was spent .  The DORA a l loca t ion  

was spent .  

MR ZWANE:    I  sa id  las t  t ime when I  was he re ,  Cha i r,  to  

the  best  o f  my knowledge and my reco rds w i l l  show you 20 

tha t  I  took  leave,  I  worked in  December.   My pr io r i t y,  wh ich  

I  c lear ly  commun ica ted  to  the  o f f i c ia ls ,  even when  I  was 

say ing  to  them they shou ld  a l l  cance l  the i r  leaves in  

December,  was to  ge t  houses bu i l t  on  the  ground,  was not  

jus t  to  spend money,  take  money to  supp l ie rs  and th rough 
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na t iona l  in f la te  expend i tu re  when we have not  done  so .    

 That  i s  why you w i l l  see  tha t  dur ing  the  process o f  

the  t ime when the  Min is te r  spoke to  me,  I  ac ted .   I  ensured 

I  was there  so  tha t  i f  there  i s  a  p rob lem,  the  prob lem 

shou ld  be  reso lved,  to  ensure  tha t  houses a re  bu i l t  and I  

am su re  the  repor ts  w i l l  show you,  Cha i r,  tha t  we d id  what  

we cou ld  to  the  best  o f  our  ab i l i t y  in  te rms o f  insur ing  tha t  

f rom the  21% tha t  the  Min i s te r  wro te  us  a  le t te r  on ,  by  

January  accord ing  to  the  repor ts  by  the  account ing  o f f i ce r,  

we were  a t  62 .    10 

 So tha t  i s  my take,  tha t  I  wou ld  no t  have res is ted  

money be ing  taken i f  we were  fa i l ing  to  do  the  work .   I f  the  

a im was to  in f la te ,  I  wou ld  no t  have taken t ime,  fo r fe i t  my 

ho l idays when every  MEC is  on  ho l iday and work .  

ADV PRETORIUS SC:    We wi l l  come to the 

imp lementa t ion .  

MR ZWANE:    Okay.  

ADV PRETORIUS SC:    In  due course  because tha t  w i l l  

revea l  much o f  the  t rue  i n ten t  o f  the  scheme but  the  

overwhe lm ing ev idence,  documentary  and ora l  ev idence 20 

before  the  Cha i r  has been tha t  qu i te  apar t  f rom o ther  

cons idera t ions,  a  major  cons idera t ion  o f  the  ad van ce  

pa ym en t  sys te m  wa s to  en su re  tha t  you  co u ld  c on v in ce  

the  na t iona l  depar tment  th a t  you  we re  spend ing  you r  

a l lo ca t ion  so  tha t  the y  wou ld  no t  ta ke  m one y  a wa y.   I t  i s  
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i n  b la ck  an d  wh i te ,  we  ha ve  bee n  th rou gh  i t  l a s t  t ime .  

MR ZWANE:    By  bu i ld ing  houses,  Cha i r.  

ADV PRETORIUS SC:    O f  course  by bu i ld ing  houses.  

MR ZWANE:    Yes.  

ADV PRETORIUS SC:    Bu t  by bu i ld ing  houses in  a  

manner  tha t  we  w i l l  come to  in  a  moment .  

MR ZWANE:    Okay.  

ADV PRETORIUS SC:    Okay,  a l r igh t .   Now the  advance  

payment  system we have  heard  f rom a  number  o f  

wi tnesses and  I  can  take  you  th rough a l l  the  ev idence ,  i f  10 

you  l ike ,  bu t  you  wou ld  have  read  the  ev idence ,  was  

ra ised  by yourse l f  a t  the  meet ing  in  October  2010 a f ter  

the  Welkom meet ing .   Is  tha t  a  fa i r  p ropos i t ion? 

MR ZWANE:    I  ra ised  the  quest ion ,  Cha i r.  

ADV PRETORIUS SC:    We l l  …[ in te rvenes]  

MR ZWANE:    I  ra ised  …[ in te rvenes]  

ADV PRETORIUS SC:    You  use  tha t  te rm adv ised ly  

because  tha t  is  the  te rm used by ano ther  witness.   You  

ra ised  a  quest ion –  tha t  same witness,  however,  says  la te r  

on  in  h is  ev idence  tha t  i t  was  a  p ropos i t ion  bu t  le t  us  no t  20 

go  in to  tha t  de ta i l .   What  quest ion  d id  you  ra ise? 

MR ZWANE:    Why cannot  we he lp  the  con t racto rs  i f  we  

want  houses to  be  bu i l t  and  ach ieve  on  our  ERP.  I  have  

ra ised  th is  mat te r  and  I  want  to  know what  can  be  a  

h iccup  in  te rms o f  us do ing  th is .  
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ADV PRETORIUS SC:    Do ing  wha t?  

MR ZWANE:    He lp ing  the  con t racto rs  buy mater ia l .  

ADV PRETORIUS SC:    By mak ing  advance  payments  to  

supp l ie rs  so  that  they cou ld  then  g ive  the  mater ia ls  to  

con t racto rs?  

MR ZWANE:    We l l ,  Cha i r,  i f  you  pay fo r  mater ia l  wi th  the 

supp l ie rs ,  f rom where  I  am sea ted tha t  is  no t  an  advance  

payment .   Your  mater ia l  is  ready,  i t  i s  yours .   The  issue  –  

tha t  issue ,  why I  ra ised  th is  quest ion ,  is  tha t  under  normal  

c i rcumstances,  the  mater ia l  wi l l  be  purchased o r  procured 10 

by the  con t racto rs  themse lves.   Those  con t racto rs  we had  

engaged wi th  and  they have  requested  us as to  he lp  us.   

We are  work ing  on  weekends to  make you  ach ieve  your  

goa l ,  why do  you  no t  come to  the  par ty?   So  I  thought  i t  i s  

a  sens ib le  quest ion  tha t  I  shou ld  pu t  and  i t  must  be  

engaged.   I t  was no t  an  ins t ruct ion.  

ADV PRETORIUS SC:    What  was the  quest ion  tha t  you put  

o r  ra i sed?  

MR ZWANE:    Why can we not  he lp  these cont rac tors?  

ADV PRETORIUS SC:    How? 20 

MR ZWANE:    I  take  i t ,  Cha i r,  tha t  i f  I  go  to  a  meet ing  o f  

o f f i c ia ls  who are  competent  in  te rms o f  p rocurement  and so  

fo r th ,  I  ra ised a  quest ion  tha t  what  w i l l  p roh ib i t  us  in  

ensur ing  tha t  we he lp  these cont rac tors  w i th  the  mater ia l?   

They a re  capab le  enough to  be  ab le  to  say to  me we  
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cannot  he lp .    

ADV PRETORIUS SC:    Wel l ,  they  d id ,  bu t  we  w i l l  ge t  

there .  

MR ZWANE:    Somebody in  a  meet ing  sa id  we can and 

even ra ised an issue o f  [ indist inct ]  tha t  [ indist inct]  has done  

th is  th ing  be fo re  in  one o f  the i r  p ro jec t s  and indeed ,  Cha i r,  

you are  cor rec t ,  some engaged th is  mat te r,  tha t  i s  why the  

ou tcome was tha t  somebody must  then go out  and  

research .  

ADV PRETORIUS SC:    Mr  Zwane,  the  quest ion  is  a  10 

s t ra igh t fo rward  one.   How were  you to  he lp  the  cont rac tors ,  

what  was your  suggest ion?  

MR ZWANE:    By  mak ing  mater ia l  ava i lab le .  

ADV PRETORIUS SC:    How wou ld  you do tha t?  

MR ZWANE:    I  d id  no t  a t  tha t  par t i cu la r  po in t ,  Cha i r,  

p rocess my thoughts  i n  te rms o f  the  de ta i l s ,  the  how par t  

and so  fo r th .   That  i s  why I  went  to  a  meet ing  and  asked  

the  quest ion .   I f  I  had conc luded ,  I  wou ld  have ra ised a  

proposa l ,  no t  even an i ns t ruc t ion ,  because I  know in  te rms 

o f  PFMA,  money  issues are  no t  my purv iew.   I  can on ly  20 

suggest  and propose and i f  the  proposa l  i s  no t  taken,  there  

is  no th ing  tha t  I  can do.  

CHAIRPERSON:    How d id  you fo rmula te  the  quest ion  you 

ra ised?  

MR ZWANE:    Why can we not  he lp  the  cont rac to rs  w i th  
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mater ia l?   Because tha t  was the  issue ra ised by  the  

cont rac tors  in  the  Welkom meet ing ,  tha t  we are  w i l l i ng  to  

he lp  you,  we are  commi t ted  w i th  the  work  on  ho l idays.  

CHAIRPERSON:    Bu t  the  depar tment  d id  no t  keep 

mater ia l ,  Mr  Zwane.    

MR ZWANE:    We l l ,  i t  …[ in te rvenes ]  

CHAIRPERSON:    You knew tha t  d id  you not?  

MR ZWANE:    Yes,  I  knew,  Cha i r.  

CHAIRPERSON:    I t  was se rv i ce  prov iders  or  mater ia l  

p rov iders  who –  or  supp l ie rs ,  mater ia l  supp l ie rs  who kept  10 

mater ia l .   So the  depar tment  cou ld  no t  he lp  the  serv ice  

prov ider,  the  cont rac tors  w i th  mate r ia l  w i thout  money be ing  

pa id  fo r  tha t  mate r ia l ,  i s  i t  no t?  

MR ZWANE:    That  i s  t rue ,  Cha i r.  

CHAIRPERSON:    Yes.  

MR ZWANE:    That  i s  t rue .  

CHAIRPERSON:    And tha t  wou ld  have been obv ious to  you 

when you put  the  quest ion ,  i s  i t  no t?  

MR ZWANE:    Wel l ,  coming f rom a  meet ing  where  peop le  

have ra i sed th is  mat te r,  Cha i r,  does not  mean tha t  was a  20 

quest ion  tha t  I  have proper ly  p rocessed in  te rms o f  what  

w i l l  th is  mean,  what  w i l l  tha t  mean .  

CHAIRPERSON:    Mr Pretor ius? 

ADV PRETORIUS SC:    Mr  Tsoamets i  in  h is  tes t imony and  

we can go there ,  i f  necessary,  sa id  tha t  you proposed 
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buy ing  mater ia l s  in  advance fo r  cont rac tors  a t  th is  

meet ing .  

MR ZWANE:    I  asked a  quest ion .  

ADV PRETORIUS SC:    Was the  quest ion  to  the  e f fec t  tha t  

why can we not  buy mater ia l s  in  advance fo r  cont rac tors?  

MR ZWANE:    That  i s  cor rec t .  

ADV PRETORIUS SC:    That  i s  cor rec t?  

MR ZWANE:    Why can we not  he lp  the  cont rac tors  by  

ava i l ing  the  mate r ia l  to  them.  

ADV PRETORIUS SC:    Mr  Zwane,  p lease,  we can be here  10 

fo r  a  long t ime but  I  can promise  you,  I  am go ing  to  pers i s t  

un t i l  we get  c la r i t y.   Obv ious ly  by  prov id ing  mate r ia ls  to  

cont rac tors  they wou ld  have to  be  bought ,  co rrec t?  

MR ZWANE:    That  i s  one way,  Cha i r.  

ADV PRETORIUS SC:    That  i s?  

MR ZWANE:    That  i s  one way.  

ADV PRETORIUS SC:    How e lse  do  you do i t?   Cou ld  you  

go and s tea l  i t  f rom …[ in tervenes]  

MR ZWANE:    Wel l ,  the  depar tment  cou ld  have negot ia ted  

and then i t  s tood as  a  guarantor  fo r  the  cont rac tors .  20 

CHAIRPERSON:    I s  tha t  your  …[ in tervenes]  

MR ZWANE:    I  am jus t  th ink ing  about  –  I  am say ing ,  what  I  

am b r ing ing  to  the  fo re  i s  tha t  –  i t  i s  no t  g i ven tha t  th is  was  

the  on ly  op t ion ,  tha t  i s  why I  pu t  th is  quest ion  to  peop le  

who are  learned,  peop le  wou ld  have known tha t  –  I  mean,  
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a  government  i s  an  ins t i tu t ion  tha t  i s  there .   A t  a l l  t imes 

government  i s  an  ins t i tu t ion  where  the  movements  o f  these 

cont rac tors  tha t  w i l l  be  work ing  dur ing  December  i s  kept .   

So I  am ra is ing  th is  po in t  ve ry  aware  tha t  I  have jus t  sa id  

to  the  Cha i r  I  have not  p rocessed th is  i ssue.  

ADV PRETORIUS SC:    A l r igh t ,  bu t  you must  have known,  

Mr  Zwane,  tha t  to  supp ly  mate r ia l s  to  cont rac tors  w i thout  

the  cont rac tors  hav ing  to  buy the  mater ia ls ,  wh ich  they 

wou ld  ord inar i l y  have to  do  i n  te rms o f  the i r  cont rac t .   The 

f inanc ia l  respons ib i l i t y,  whether  by  way o f  guaran tee or  10 

purchase wou ld  be long to  the  depar tment .  

MR ZWANE:    Tha t  is  co r rect ,  Cha i r.  

ADV PRETORIUS SC:    So  the  depar tment  wou ld  have to 

incu r  in  one fo rm or  another  an  ob l iga t ion ,  a  f inanc ia l  

ob l iga t ion  to  enab le  the  supp ly  o f  mater ia l s .  

MR ZWANE:    Yes,  tha t  i s  cor rec t ,  Cha i r.  

ADV PRETORIUS SC:    A l r igh t .   Now le t  me pu t  to  you  

what  the  o ther  wi tnesses say and  there  is  more  than one 

witness in  th is  regard .   Mr  Maxatshwa says in  h i s  tes t imony  

on the  23  September  –  you have the  EXHIBIT UU, the 20 

bundle marked transcr ipts? 

MR ZWANE:    Ja .  

ADV PRETORIUS SC:    I t  is day 270, i t  is a fter d ivider 3 ,  

Chair ,  in  that bundle, a t page 89.  

MR ZWANE:    FS12? 
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ADV PRETORIUS SC:    Ja.  

MR ZWANE:    What page, Chair?  

ADV PRETORIUS SC:    Page 89 where the fact  of the 

meeting is  introduced,  the October meeting.  In paragraph 

80 of h is sta tement and I  go over  to page 90.  

CHAIRPERSON:    One second,  Mr.. .   Are you not f inding 

i t?  

MR ZWANE:    The what? 

CHAIRPERSON:    Just repeat  the bundle  number, Mr 

Pretor ius.   10 

ADV PRETORIUS SC:    I t  does not have a number, i t  is 

marked t ranscr ip ts.  

CHAIRPERSON:    Transcr ipts.  

ADV PRETORIUS SC:    I t  has been recent ly introduced. 

CHAIRPERSON:    Okay and then page? 

ADV PRETORIUS SC:    Well ,  each day’s transcr ipts,  

because they wi l l  be uploaded onto  the website in th is form, 

has i ts  own numbering.  

CHAIRPERSON:    Yes,  ja .  

ADV PRETORIUS SC:    But day 270 is af ter  the th i rd 20 

d iv ider  and we are at page 90.  

CHAIRPERSON:    I  th ink day 270 is with me.  Oh sorry -  

okay,  at  the bottom there are page numbers on my one. 

ADV PRETORIUS SC:    Yes, so i t  is page 90 of  130.  

CHAIRPERSON:    90.  Yes, I  have got i t .  



12 OCTOBER 2020 – DAY 281 
 

Page 110 of 131 
 

ADV PRETORIUS SC:    Right i f  you look at page 90, Mr 

Maxatshwa was being led on the basis on the basis o f h is 

sta tement which was before the Chair  and I  put to h im: 

“But  is  i t  correct  in paragraph in  80 where you say 

“dur ing the meet ing the MEC advised those present 

that he had come up wi th a p lan.”   Is that your  

reco l lect ion o f what happened?” 

“Correct,  Chair . ”  

And he says the plan or ig inated from you.  What do you say 

about that?  10 

MR ZWANE:    I  do not agree with  th is,  Chair .  

ADV PRETORIUS SC:    You say you asked a quest ion? 

MR ZWANE:    That is  what I  am saying.  

ADV PRETORIUS SC:    Right .   He goes on to  answer a 

proposit ion put  to  h im, a lso based on his statement:  

“He exp la ined then what that  p lan would  invo lve and 

that was essent ia l ly buying mater ia l  for bu i ld ing 

projects from suppl iers and paying for  those in  

advance.”  

Correct?   Is that what happened? 20 

MR ZWANE:    That is  what happened, Chair ,  as I  am to ld, 

but you read  the p lan, the background of the p lan says:  

“An advance payment wi l l  be made where 

necessary.”  

ADV PRETORIUS SC:    When…? 
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MR ZWANE:    Where necessary.  My own in terpretat ion of 

that  is  that there would be instances where there is no 

advance payment.   Where necessary, that  advance payment 

would be made and i f  i t  is made there should be an 

agreement between the contractor,  the suppl ier and the 

department.  

ADV PRETORIUS SC:    Yes,  we wi l l  come to  the  

agreements  and  how they  worked  o r  d id  no t  work  in  due  

course  bu t  do  you  know tha t  over  600  mi l l ion  was pa id  by 

way  o f  advance  payments  dur ing  th is  per iod? 10 

MR ZWANE:    I  have  s ince  learned  when I  –  learn t  abou t  

i t  when I  read .  

ADV PRETORIUS SC:    Bu t  you  seem very  cau t ious now 

to  qua l i fy  your  p roposa l  to  say that  we l l ,  i t  d id  no t  have  to  

be  advance  payments  and on ly  when necessary  shou ld  

there  be  advance payments .   Were  you  aware  then  o f  the 

dangers o f  an  advance  payment  system and there fo re  you 

needed to  be  care fu l  abou t  how i t  was fo rmu la ted  and  how 

i t  was imp lemented?   I t  seems to  me tha t  tha t  was p resen t  

to  your  m ind ,  cer ta in ly  now and then? 20 

MR ZWANE:    In  fac t ,  Cha i r ,  i f  you  go  on  –  I  th ink  i t  i s  

FS12 -  you  wou ld  see  tha t  the r isk  fac to rs ,  m i t iga t ion 

facto rs  were  actua l ly  ra ised  a t  a  par t icu la r  meet ing  and I  

th ink  in  th is  case  in  the  30  December  o r  November 

meet ing ,  in  tha t  Be th lehem meet ing .   Tha t  i s  when the 
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depar tment  s ta r ted  ra is ing  these  issues as a  layman, 

Cha i r ,  ta lk ing  to  lawyers ,  ta lk ing  to  peop le  who have  done 

maste r ’s  in  u rban  p lann ing .   I  do  no t  unders tand  how 

wou ld  a l l  these  peop le ,  peop le  who a re  respons ib le  as 

account ing  o f f ice rs ,  s i t  on  tha t  s ide ,  the  peop le  who a re 

supposed to  adv ise  me,  come to  th is  Commiss ion  and  sa id  

when we have  done th is  on  the  bas is  o f  a  p roposa l  by the  

then  MEC and th is  p roposa l  was …[ in te rvenes]  

ADV PRETORIUS SC:    Tha t  is  no t  the  p ropos i t ion  be ing 

pu t  to  you .   The  p ropos i t ion  is  tha t  the  p roposa l  o r ig ina ted 10 

f rom you ,  tha t  is  a l l  –  i t  went  th rough var ious p rocesses 

a f te r  tha t .   Bu t  le t  us  s t ick  to  the  quest ion .  

MR ZWANE:    Okay.  

ADV PRETORIUS SC:    O therwise  we a re  go ing  to  go 

down ano ther  rabb i t  ho le .   The  p ropos i t ion  tha t  I  wou ld  

l ike  you  to  cons ider  is  tha t  you  were  aware  f rom your  

ev idence  now even in  October  2010 tha t  th is  p roposa l ,  

advance  payment  o r  p rov is ion  o f  guaran tees o r  the 

assumpt ion  o f  f inanc ia l  responsib i l i t ies  in  respect  o f  

supp l ie rs  was f raught  wi th  r isk  and  had  to  be con t ro l led ,  20 

cor rect?  

MR ZWANE:    Tha t  was b rought  to  me a t  some stage ,  

Cha i r ,  yes.  

ADV PRETORIUS SC:    No ,  bu t  r igh t  in  the  beg inn ing  you 

were  care fu l  on ly  to  ra ise  the  quest ion  and  to  seek adv ice  
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and  you  were  aware  tha t  there  were  var ious fo rms,  

accord ing  to  your  ev idence ,  o f  ach iev ing  the  goa l  and  you 

were  aware  tha t  i t  shou ld  on ly  be  done where  necessary .   

You  took pa ins to  emphasise  tha t  now.    

The  c lear  impor t  o f  your  ev idence  is  tha t  th is  was 

mat te r  tha t  invo lved  r isk  and  had  to  be  care fu l ly  

fo rmu la ted  and  con t ro l led ,  co r rect?  

MR ZWANE:    Cha i r ,  the  idea  o f  the  advance  payment 

a rose  ou t  o f  a  quest ion  tha t  I  asked  and  the  debate  in  the 

meet ing  and  the  dec is ions o f  tha t  meet ing .  10 

ADV PRETORIUS SC:    Was i t  an  issue  tha t  ra ised  r isks 

and  had  to  be  approached wi th  cau t ion?   Tha t  is  my 

quest ion .  

MR ZWANE:    The  debate ,  Cha i r ,  in  the  meet ing 

suggested  tha t  there  was no  unan imi ty  in  te rms o f  tak ing  

th is  rou te ,  tha t  is  why …[ in te rvenes]  

ADV PRETORIUS SC:    Sor ry  to  in te r rup t ,  Mr  Zwane.  

MR ZWANE:    Okay.  

ADV PRETORIUS SC:    The  quest ion  i s ,  were  you  aware  

a t  the  t ime that  any sys tem of  ass is t ing  con t racto rs ,  20 

whether  by way  o f  f inanc ia l  commitment  o r  who have 

f inanc ia l  respons ib i l i t y  th rough guarantees was a  mat te r  

invo l v ing  r i sk .  

MR ZWANE:    No ,  no  Cha i r.  

ADV PRETORIUS SC:    You d idn ’ t  th ink  i t  was r i sky?  
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MR ZWANE:    I f  I  may Cha i r  I  wou ld  have put  th is  quest ion  

d i f fe ren t ly,  in  fac t  I  wou ld  have proposed and deta i led  my  

proposa l .  

ADV PRETORIUS SC:    Bu t  when the  proposa l  came back 

to  you on the  25 t h  o f  November  s igned by  Mr  Tsoamets i  and 

the  HOD,  tha t  conta ined a  prov i s ion  tha t  advance payments  

shou ld  be  made on ly  where  necessary,  co r rec t?  

MR ZWANE:    That  i s  cor rec t .  

ADV PRETORIUS SC:    I  w i l l  ge t  to  the  cont rac ts  wh ich  

show tha t  the  depar tment  assumed f inanc ia l  r i sk ,  tha t  must  10 

have been obv ious to  you when you read tha t  document ,  

cor rec t?  

MR ZWANE:    That ’s  co r rec t  Cha i r.  

ADV PRETORIUS SC:    R igh t ,  so  a t  leas t  on  the  25 t h  o f  

November  i f  no t  a t  th is  meet ing  in  October  a  month  be fore  

you wou ld  have  been aware  o f  the  r i sk  invo l ved  to  the  

depar tment  assuming f inanc ia l  ob l iga t ions.    I t  seems tha t  

you agree to  tha t .  

MR ZWANE:    No ,  I  don ’ t .  

ADV PRETORIUS SC:    You don ’ t?  20 

MR ZWANE:    No .  

ADV PRETORIUS SC:    On the  25 t h  o f  November  you were  

no t  aware  tha t  the  advance payment  sys tem invo lved any  

r i sk  to  the  depar tment ,  f inanc ia l l y?   Mr  Tsoamets i  the  r i sk  

invo l ved the  loss  o f  hundreds o f  m i l l i ons  o f  Rand  to  the  
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depar tment ,  R600mi l l ion  was spent  by  way o f  advance 

payments  fo r  wh ich  l i t t le  o r  no  va lue  was rece ived.   A re  

you say ing  in  October,  I  mean tha t ’s  an  a la rming  

propos i t ion  to  pu t  to  you,  bu t  a re  you say ing  in  

October /November  you weren ’ t  aware  o f  th is  r i sk?  

MR ZWANE:    When th is  agreement  was brought  to  me on 

the  25 t h ,  a f te r  the  25  ac tua l l y  o f  November  I  went  th rough  

i t ,  i t  was s igned  and approved by  the  Account ing  Off i cer,  

remember  th is  i s  the  quest ion  I  had asked and even sa id  

peop le  must  go  and invest iga te  proper ly  and tha t  wou ld  10 

have inc luded the  issue o f  the  document  be ing  lega l l y  

sound.     

 Now when they come back these  peop le  some o f  

them were  lawyers ,  they have lega l  background as  a  and I  

wou ldn ’ t  have doubted tha t  sk i l l  tha t  th is  document  has 

gone th rough the  processes and we can use i t .  

ADV PRETORIUS SC:    R igh t ,  you  have in t roduced  a  new 

top ic  now,  wh ich   we w i l l  ge t  to  and  tha t ’s  the  lega l i t y  o f  

the  propos i t ion  ,  there  can be l i t t le  doubt  tha t  what  was 

proposed and the  manner  in  wh ich  i t  was imp lemented was  20 

comple te l y  i l l ega l  bu t  what  Mr  Tsoamets i  made very  c lear  

was tha t  he  d idn ’ t  tes t  the  scheme aga ins t  any leg is la t ion  

or  any leg is la t i ve  prov is ions by  way o f  regu la t ion ,  he  d idn ’ t  

do  tha t ,  i t  was not  a  lega l  op in ion .    Do you unders tand  

tha t ,  what  do  you  say about  tha t  ev idence?  
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MR ZWANE:    Wel l  I  have gone th rough the  t ransc r ip t  I  

have seen tha t  Cha i r,  I  have a l so  heard  tha t  he  agreed  

when he was quest ioned tha t  we  had g iven h im a  broad 

mandate  to  go  and look in to  the  feas ib i l i t y  o f  what  was now 

on the  tab le ,  and fo r  me tha t  wou ld  a lso  inc lude the  

soundness o f  the  document  lega l l y.   

ADV PRETORIUS SC:    Wel l  he  sa id  i t  d idn ’ t .  

MR ZWANE:    I  have come to  unders tand i t  now th rough 

the  t ransc r ip ts  bu t  a t  tha t  par t i cu la r  t ime a f te r  the  25 t h  o f  

November  2010 here  is  a  lawyer  b r ing ing  to  me a  document  10 

tha t  i s  been s igned by  h imse l f ,  i t  means he is  happy,  

s igned by  the  Account ing  Off i ce r,  i t  means the  Account ing  

Off i cer  as  the  rece iv ing  o f f i cer  who is  a l so  respons ib le  fo r  

the  up -keep ing  o f  the  f inances  tha t  the  Depar tment  i s  

hav ing  and see to  i t  tha t  those f inances a re  be ing  used in  

an  e f f i c ien t  manner,  they s igned a lso .    

 As  a  layman Cha i r  I  d id  no t  have a  reason 

whatsoever  to  beg in  to  say I  have a  quest ion  on  th is  i ssue.  

ADV PRETORIUS SC:    You ca l led  the  Welkom meet ing ,  

you managed the  Welkom meet ing ,  you dea l t  w i th  the  20 

concerns o f  the  cont rac tors  who wanted ass i s tance w i th  

supp l ies ,  you ra ised the  issue by  way o f  a  quest ion  on  your  

ev idence,  no t  cons is ten t  w i th  o ther  ev idence,  a t  the  

October  meet ing  w i th  the  o f f i c ia ls .    You must  have been  

concerned about  the  lega l i t y  o f  any proposed scheme 
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because you  say inc luded i t  by  imp l ica t ion  i n  your  

ins t ruc t ions to  Tsoamets i ,  cor rec t?  

MR ZWANE:    Yes,  he  was tasked by  the  meet ing .  

ADV PRETORIUS SC:    Yes,  okay,  jus t  we are  no t  go ing  

now as to  what  happened a f te r  tha t ,  I  am jus t  enqu i r ing  as  

to  your  op in ion  a t  the  t ime tha t  i t  indeed needed  a  lega l  

op in ion ,  as  to  the  lega l i t y,  you  you rse l f  has jus t  sa id  so .  

MR ZWANE:    Yes Cha i r.  

ADV PRETORIUS SC:    Cor rec t .    Why d idn ’ t  you go to  the  

Lega l  Depar tmen t ,  Mr  Vente r,  and say look here  is  a  10 

proposa l  o r  a  con templa ted  proposa l  p lease check,  you are  

the  respons ib le  par ty  in  the  Premier ’s  o f f i ce  fo r  the  lega l i t y  

o f  cont rac ts ,  in  fac t  you were  a t  a  meet ing  where  the  

Premie r  sa id  every th ing  must  th rough Mr  Venter.   Why 

leave i t  to  Mr  Tsoamets i ,  a  BProc who had never  p rac t iced  

law before .  

MR ZWANE:    I t  was not  my task  Cha i r  as  an  MEC to  go  

and get  the  de ta i l s  and th ings o f  the  research  tha t  I  sa id  

must  take  p lace.   I  d id  no t  a t  any po in t  -  measures o r  

account ing  o f f i cers  where  –  o r  consu l t ing  w i th  peop le  I  sa id  20 

go  and research ,  the  mandate  was broad and open,  so  

when i t  comes back to  me,  l i ke  many o thers  I  take  i t  tha t  

the  work  has been done.  

 A t  tha t  po in t  in  t ime Cha i r  I  d id  no t  see a  reason  

why I  shou ld  ask  who and who have you consu l ted .   I  
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thought  they had done every th ing  they shou ld  be  do ing  and 

I  was happy w i th  tha t .   

ADV PRETORIUS SC:    The issue I  am put t ing  to  you is  

one o f  accountab i l i t y.   The Prov ince los t  hundreds o f  

m i l l i ons  o f  Rands th rough th is  advance payment  scheme 

and i t s  fa i lu re .   R600mi l l ion  was spent  in  a  shor t  per iod  o f  

t ime by  way o f  advance payments  wh ich  had  to be  

recovered or  a t tempted to  be  recovered th rough l i t iga t ion .   

Cer ta in  peop le  d id  th ings and cer ta in  peop le  d idn ’ t  do  

th ings,  what  we know is  tha t  you  as  MEC d id  no t  ensure  10 

tha t  a  p roper  lega l  op in ion  was p repared and presented to  

you to  sa t is fy  you  tha t  the  scheme was lega l .  

 You never  saw a  proper  lega l  op in ion  tha t  se t  ou t  

the  proposa l  and gave an op in ion  as  to  i t s  lega l i t y  in  te rms 

o f  laws and regu la t ions,  you never  saw tha t ,  i t  never  

ex i s ted .    

MR ZWANE:    Can I  respond Cha i r?   

CHAIRPERSON:    Yes.  

MR ZWANE:   I  am sure  any po l i t i c ian ,  a  leader  a t  tha t  

leve l  who was not  a  lawyer,  who d id  no t  have a  lega l  20 

background,  when a  document  i s  p resented here  by  a  lega l  

person who i s  be ing  cast  b road ly  to  go  and research  about  

the  feas ib i l i t y  o f  do ing  th is  par t i cu la r  i ssue,  wou ld  have not  

a t  tha t  par t i cu la r  t ime say le t  me go and get  a  lega l  

op in ion ,  un less  anybody a t  tha t  leve l  had ra i sed an issue 
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about  the  lega l i t y  o r  d iscomfo r t  I  am sure  wou ld  have then  

sa id  no  le t  us  go  fo r  a  lega l  op in ion ,  bu t  when the  

Account ing  Off i ce r  was happy and everybody –  why wou ld  I  

have . . . [ in te rvenes]   

ADV PRETORIUS SC:    Lega l i t y  was a  concern  to  you,  you 

have sa id  so .   

MR ZWANE:   There fo re  I  sent  a  lega l  person to  go  and  

research .    

ADV PRETORIUS SC:    Exact l y,  and tha t  i s  p rec ise ly  

because you are  no t  lega l l y  t ra ined tha t  you wou ld  ask  to  10 

see a  document  tha t  made i t  c lear  tha t  the  op in ion  had 

been proper l y  ob ta ined,  p roper l y  fo rmula ted  and p roper l y  

se t  ou t ,  p rec i se l y  because you are  no t  a  lawyer,  you wou ld  

want  to  be  assured as  an  execut ive  or  as  a  Min is te r,  MEC,  

tha t  the  research  had been done and conc lus ions had been  

proper ly  reached .  A t  the  very  least  you wou ld  have made  

sure  tha t  Mr  Venter  o f  the  Lega l  Of f i ce  had been consu l ted .   

MR ZWANE:    Wel l  Cha i r  as  I  am say ing  tha t  d id  no t  come 

to  my mind a t  tha t  par t i cu la r  t ime.  

ADV PRETORIUS SC:    We know wi th  h inds igh t ,  as  20 

pronounced by  var ious repor ts ,  by  the  a f f idav i t  o f  the 

Depar tment  i t se l f ,  by  the  judgment  o f  the  H igh  Cour t  tha t  

the  advance payment  scheme was i l l ega l ,  cor rec t?  

MR ZWANE:    We l l  Cha i r  . . . [ in te rvenes]   

ADV PRETORIUS SC:    By  omiss ion  there fore  the  scheme 
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had been a l lowed to  be  imp lemented,  a t  leas t  f rom your  

po in t ,  w i l l  you  not  concede tha t?  

MR ZWANE:   Cha i r  the  advance payment  fo r  cont rac tors  in 

te rms o f  South  A f r i ca  i s  no t  an  i l l ega l  i ssue.   

ADV PRETORIUS SC:    Wel l  le t ’s  dea l  w i th  them.  

MR ZWANE:    One o f  the  Treasury  regu la t ions,  I  th ink  i t  i s  

parag raph 8 .2 .3  ra ises  a  po in t ,  and I  th ink  the  PFMA ra ises  

tha t  po in t  too ,  to  say i f  you  have an advance payment  

there  shou ld  be  a  cont rac t  tha t  spec i f i ca l l y  ind i ca te  tha t  

you are  go ing  to  do  an  advance payment  and then in  tha t  10 

case then you can admin is te r  an  advance payment .  

ADV PRETORIUS SC:    Wel l  there  was no such cont rac t .  

MR ZWANE:    Now I  am say ing  Cha i r  f rom where  I  am 

seated I  th ink  i t  w i l l  be  un fa i r  o f  th is  Commiss ion  to  want  

to  say no  as  a  layman po l i t i c ian  there  I  shou ld  have taken 

respons ib i l i t y,  the  respons ib i l i t i es  o f  an  Account ing  Off i cer  

who h imse l f  had ac tua l l y  s igned th is  document  tha t  I  need 

to  come to  th is  Commiss ion  and say i t  was an i l l ega l  

document .  

ADV PRETORIUS SC:   Bu t  Mr  Zwane . . . [ in te rvenes]   20 

CHAIRPERSON:    Mr  Zwane don ’ t  you per fo rm overs igh t  

over  the  Account ing  Off i ce r  as  MEC? 

MR ZWANE:    That  i s  cor rec t  Cha i r.  

CHAIRPERSON:    So i f  you  are  go ing  to  keep on say ing  i f  

the  Account ing  Off i cer  says th is  i s  r igh t  who am I  to  say i t  
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i s  no t  r igh t ,  how are  you go ing  to  per fo rm overs igh t?  

ADV PRETORIUS SC:    Cha i r  equa l ly  i f  I  were  to  ensure  

tha t  every  t ime I  p lay  my overs igh t  I  have an ex terna l  

person to  ac tua l l y  qua l i f y  what  the  person who i s  be ing  

appo in ted  to  adv i se  me th is  person under  h is  cont ro l  have 

a  number  o f  peop le  who a re  . . . [ ind is t inc t ]  I  am su re  to  be  

seated in  th is  Commiss ion  fo r  a  d i f fe ren t  reason o f  hav ing  

wasted government ’s  money  hav ing  peop le  in  the 

depar tment  tha t  a re  tasked to  do  the  same work ,  so  the  

overs igh t  I  am do ing  s imp ly  accord ing  to  the  law the  same 10 

Account ing  Off i cer  must  p rov ide  me wi th  repor t s  and w i th  

th is  repor t  i t  i s  when I  can say the  progress here  is  no t  

acco rd ing  to  what  we have agreed,  why d id  you  dev ia te  

here  i f  you  have dev ia ted  and get  responses.  

CHAIRPERSON:    So  you are  say ing  tha t  you are  p lay ing  

overs igh t ,  you a re  per fo rming overs igh t  ove r  the  HOD i f  

you have to  re ly  on  h im,  whethe r  he  has done the  job  

proper ly?  

MR ZWANE:    That  i s  ac tua l l y  the  case Cha i r,  he  must  

p rov ide  me wi th  repor ts .  20 

CHAIRPERSON:    So i f  he  says I  have done  the  job 

proper ly  then you  are  sa t is f ied?  

MR ZWANE:   I f  i t  i s  the  job  tha t  I  can be ab le  to  ve r i f y  l i ke 

in  the  case o f  houses,  there  shou ld  be  a  person tha t  I  w i l l  

take  t ime to  go  w i th  h im and the  team to  ver i f y  tha t  indeed  
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houses have been bu i l t .   In  tha t  a f f idav i t  I  had sa id  in  

December  o f  tha t  par t i cu la r  year  I  myse l f  have opened 

some houses and tha t  was in  the  . . . [ ind is t inc t ]  to  ensure  

tha t  i f  they  sa id  to  me houses have been bu i l t ,  I  must  go  

and open these houses and here  i f  peop le  are  happy and 

then open the  houses,  I  th ink  tha t  i s  how fa r  I  wou ld  

overs igh t  Cha i r  as  po l i t i c ians.  

CHAIRPERSON:    Do you be l ieve  tha t  you possessed what  

wou ld  be  requ i red  to  per fo rm overs igh t  over  the  HOD or  

Human Set t lemen t  a t  the  t ime? 10 

MR ZWANE:    Wel l  Cha i r  I  w i l l  answer  tha t  quest ion  

broad ly,  when you are  appo in ted  as  a  po l i t i c ian  to  whatever  

pos i t ion  now o f  la te  your  pa r t ies  w i l l  want  to  ge t  your  

qua l i f i ca t ions bu t  under  normal  c i rcumstances there  is  an  

emphas is  tha t  the  peop le  you appo in t  shou ld  be  adequate ly  

appo in ted ,  tha t  i s  why the re  are  l eve l s  tha t  a t  th is  l eve l  o f  

an  HOD these are  the  requ i remen ts  o f  a  person who must  

be .   Th is  person goes th rough an in te rv iew and th is  person 

shou ld  then be t rus ted  by  you,  and you shou ld  u t i l i se  the 

sk i l l s  tha t  they possess,  o therw ise  i t  wou ld  be  po in t less  to  20 

appo in t  peop le  and you don ’ t  use  them.    

 So I  s t i l l  be l ieve  tha t  w i th  the  exper ience tha t  I  had  

I  had g iven i t  my  best  shot  to  be  present  where  I  cou ld  be  

present ,  i t  does  not  mean Cha i r  tha t  in  tha t  scheme o f  

th ings some issues wou ld  no t  go  wrong,  no  i t  does not  
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mean tha t .    

 I  th ink  a lso  what  I  want  to  emphas ize ,  maybe jus t  to  

po in t  i s  tha t  in  December  the  m inutes  w i l l  show and some 

repor ts  w i l l  show tha t  we had gone in to  a  sess ion ,  tha t  

sess ion  wh ich  was even say ing  cont rac tors  there  shou ld  be  

a  meet ing  be tween o f f i c ia ls  and cont rac tors  to  reconc i le  so  

tha t  we mi t iga te  the  r i sks  tha t  were  there .  

 Now I  wou ld  say  ja ,  I  was adequate ly  equ ipped to  

ac tua l l y  look  a f te r  the  hous ing  issues a t  tha t  par t i cu la r  

t ime Cha i r.  10 

CHAIRPERSON:    Okay.   We are  a t  four  m inutes  past  s ix  

Mr  Pre tor ius .  

ADV PRETORIUS SC:    Perhaps  I  shou ld  jus t  f in ish  th is  

l ine  o f  quest ion ing  i f  I  may Cha i r.  

CHAIRPERSON:    Ja ,  okay.  

ADV PRETORIUS SC:   What  i s  c lear  Mr  Zwane is  tha t  the  

lega l i t y  o f  any  answer  to  the  quest ion ,  and I  am 

paraphras ing  your  own ev idence now wh ich  is  cont rac ted  

by  the  w i tnesses but  the  lega l i t y  o f  any answer  to  the  

quest ion  tha t  you ra i sed had lega l  imp l ica t ions  wh ich  20 

shou ld  have been  cons idered,  cor rec t?  

MR ZWANE:    That  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:    Notw i ths tand ing  tha t  concern  you  

never  saw a  lega l  op in ion  wh ich  se t  ou t  c lear l y  tha t  the  

scheme was lega l  and compl ied  w i th  lega l  p rescr ip t s  
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whethe r  by  way o f  s ta tu tory  regu la t ion?  

MR ZWANE:    That  i s  cor rec t  Cha i r.  

ADV PRETORIUS SC:    And I  am go ing  to  pu t  i t  to  you in  

summary,  bu t  what  the  w i tnesses,  Mr  Mokoena and Mr  

Tsoamets i  and Mr  Maxatshwa say is  tha t  the  scheme wi th  a  

quest ion ,  the  proposa l  however  you want  to  pu t  i t ,  was not  

a  genera l  p roposa l  bu t  i t  was tha t  the  depar tment  shou ld  

pay supp l ie rs  fo r  mater ia l s .   What  do  you say to  tha t?   Not  

one,  bu t  th ree  w i tnesses.   

MR ZWANE:    I  th ink  Cha i r  I  shou ld  humbly  pu t  i t  in  th is  10 

Commiss ion  tha t  I  f ind  some o f  the  fac ts  f rom th is  too 

amazing ,  to  say the  least .   The HOD was a  lawyer  and Mr  

Maxatshwa is  a  lawyer  by  pro fess ion .   They know about  the  

leg is la t ion ,  they  know tha t  the i r  Account ing  Off i cer  has 

powers  to  ac tua l l y  over ru le  me on issues tha t  have an 

unautho r ised expend i tu re ,  i l l ega l i t y,  and I  have a l l uded to  

th is  be fore ,  he  shou ld  ask  me in  wr i t ing ,  p re ferab ly  in  

wr i t ing  and he must  repor t  me to  the  Treasury  o f  Nat iona l  

and the  Prov ince.  

 Now he comes here  and says he  feared fo r  the  fac t  20 

tha t  I  wou ld  have  sa id  he  shou ld  res ign  bu t  the  same HOD 

I  have g i ven h im  ins t ruc t ion  as  an  MEC tha t  every  o f f i c ia l  

shou ld  cance l  the i r  ho l idays in  December.   What  d id  he  do?   

In  th is  case he te l l s  me I  can ’ t ,  d id  I  f i re  h im?   No,  he  

went  and come back and tha t  i s  no t  the  on ly  dec is ion  Cha i r  
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tha t  the  HOD had ac tua l l y  sa id  in  th is  Commiss ion  here  I  

do  no t  agree w i th  the  MEC and I  pu t  my foo t  down.    

 Now I  f ind  tha t  to  be  qu i te  f rank h is  re la t ionsh ip  

w i th  fac ts  i s  a  b i t  f rac tured.   I f  he  was say ing  I  was th is  

monster  tha t  came wi th  a  document ,  he  d id  no t  s ign  i t ,  

aga in  d id  no t  s ign  i t  and he d id  no t  –  he  cance l led  h is  t r ip  

ou t  I  wou ld  unders tand.   I f  myse l f  me as  a  pe rson Cha i r  in  

these d i f fe ren t  depar tments  s i r  I  don ’ t  seek to  ru le  the  

o f f i c ia ls  by  i ron  f i s t ,  I  a lways ask  can you do th is ,  i f  they  

say no  I  say  why,  te l l  me,  i f  there  are  lega l i t ies ,  I  ab ide  10 

w i th  the  dec is ion  o f  the  co l lec t i ve ,  so  I  am jus t  say ing  

humbly  in  th is  Commiss ion ,  I  may not  know the  reasons 

why they have chosen to  do  tha t ,  bu t  a t  leas t  HOD shou ld  

have acknowledged tha t  he  was an HOD and an Account ing  

Off i cer  and he was aware  o f  PSMA to  say the  least .  

 Thank you Cha i r.   

ADV PRETORIUS SC:    Yes we l l  I  am not  sure  I  de tec ted  a  

d i rec t  answer  a t  leas t  to  the  ques t ion  bu t  more  than one  

w i tness has sa id  be fore  the  Cha i r  tha t  when th is  idea or  

quest ion  was ra i sed a t  you r  ins tance i t  was ra i sed in  the  20 

contex t  o f  the  Depar tment  mak ing  prepayments ,  no t  any  

o ther  fo rm o f  l iab i l i t y.   What  do  you say to  tha t?  

MR ZWANE:    P repayment  i s  advance payment?  

ADV PRETORIUS SC:    Advance payment ,  in  o the r  words 

tha t  you wou ld  buy the  mater ia ls .  
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MR ZWANE:    I  th ink  a t  the  . . . [ ind is t inc t ]  the  documents  

. . . [ ind is t inc t ]  tha t  we w i l l  buy  mate r ia l  yes  Cha i r.  

ADV PRETORIUS SC:    Yes,  and tha t  what  was d iscussed  

a t  the  meet ing  and when we mee t  aga in ,  fa i r  warn ing ,  we 

w i l l  d iscuss the  fac t  tha t  they ra i sed the  lega l i t y  pe r t inent ly  

there ,  wh ich  is  even more  reason why you shou ld  have  

sa t is f ied  yourse l f  tha t  a  p roper  lega l  op in ion  was taken.  

MR ZWANE:    Wel l  Cha i r  th is  th ing  as  an  MEC in  tha t  

depar tment ,  i f  I  was th is  person who was so  adamant  to  

choose th is  scheme aga ins t  a l l  odds why d id  they cont inue 10 

w i th  th is  scheme when I  was not  there  anymore ,  why d id  

they cont inue to  s ign  cess ions.   I  le f t  the  depar tment  in  

ear l y  February  Cha i r,  in  May accord ing  to  the  documents  

tha t  I  have read here  HOD Mokoena was s t i l l  s ign ing  these 

cess ions and the  med ia  even say ing  th is  th ing  even went  

beyond HOD Mokoena ’s  t ime and i t  over lapped to  Mr  

Moekets i ’s  t ime.  

 I f  I  have to  en ter ta in  what  they  are  say ing  they  

shou ld  have s topped th i s  th ing  in  February  because i t  was 

a  scheme o f  MEC Zwane who d id  no t  want  to  hear  any  20 

lega l i t ies .   Now tha t  Mr  Zwane is  no  longer  there  why are  

they no t  s topp ing  th is  th ing  wh ich  is  i l l ega l ,  why do they  

cont inue w i th  th is  i l l ega l i t y  Cha i r.  

ADV PRETORIUS SC:    In  fac t  the  ev idence,  you are  qu i te  

r igh t  Mr  Zwane,  the  ev idence says tha t  even a f te r  the 
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Min is te r  –  Mr  Sexwale ,  had sa id  to  the  Depar tment  s top  

th is  sys tem,  the  sys tem cont inued.  

MR ZWANE:    I  am ask ing  why Cha i r  because 

. . . [ in te rvenes]   

ADV PRETORIUS SC:    Do you ag ree tha t  i t  d id?   

MR ZWANE:    I  do  no t  know the  de ta i l s  because the  le t te r  

tha t  . . . [ in te rvenes ]    

ADV PRETORIUS SC:    You sa id  i t  d id  Mr  Zwane.   

MR ZWANE:    No the  le t te r,  I  am say ing  about  Min is te r  

Sexwale ,  the  le t te r  tha t  I  have tha t  i s  on  page 252 tha t  10 

comes f rom the  Min is te r,  he  is  no t  say ing  th is  th ing  must  

s top ,  i t  says  –  he  has p laced the  in ten t ion ,  the  in ten t ion  

was some a l loca t ion  and rea l loca t ing  and i t  says  to  us  

p lease fu rn ish   us  w i th  wr i t ten  representa t ions as  to  what  

a re  you go ing  to  do .   I  th ink  to  my best  memory  as  I  read 

tha t  le t te r  these are  the  two po in ts  I  p icked up un less  the re  

is  another  le t te r.  

ADV PRETORIUS SC:     No i t  was a  meet ing  in  February  

2011 where  the  ev idence is  tha t  the  Min is te r,  Nat iona l  

Min is te r  sa id  tha t  th is  p repa id  sys tem must  s top  and no  20 

fu r ther  payments  shou ld  be  made.   Notw i ths tand ing  tha t  

ins t ruc t ion  the  Depar tment  cont inued.    

MR ZWANE:    We l l  Cha i r  . . . [ in te rvenes]   

ADV PRETORIUS SC:    Which  ra ises  –  we l l  le t ’s  dea l  w i th  

tha t  f i rs t .  
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MR ZWANE:    Cha i r  I  le f t  the  depar tment  o f  Human 

Set t lement  in  February,  the  second  week o f  February  I  le f t .   

Now what  I  am t ry ing  to  b r ing  to  the  a t ten t ion  o f  –  your  

a t ten t ion  Cha i r,  wou ld  there  have been  a  reason  o f  the  

depar tment  no t  s topp ing  about  th is  i ssue because I  le f t .  

ADV PRETORIUS SC:    Bu t  the  fac t ,  I  am not  b lam ing you  

Mr  Zwane.   

MR ZWANE:     Oh,  okay.    

ADV PRETORIUS SC:    I t  i s  no t  my task  to  b lame you,  the  

fac t  i s  I  jus t  want  to  es tab l i sh  tha t  as  fa r  as  you are  aware  10 

the  sys tem cont inued a f te r  February.  

MR ZWANE:    Oh ,  okay.  

ADV PRETORIUS SC:    I s  tha t  cor rec t?   

MR ZWANE:    Accord ing  to  what  I  have read  Cha i r,  

acco rd ing  to  wha t  I  have read,  I  was not  there ,  tha t  i s  why  

. . . [ in te rvenes]   

ADV PRETORIUS SC:    Mr  Zwane  you s ta ted  emphat ica l l y  

no t  f i ve  m inutes  ago w i th  your  hands in  the  a i r  tha t  the  

sys tem cont inued ,  you d idn ’ t  say  why do I  read he re  tha t  i t  

con t inued,  you  s ta ted  i t  as  a  fac t ,  and you know 20 

. . . [ in te rvenes]   

CHAIRPERSON:    You d id  Mr  Zwane.  

MR ZWANE:    I  s ta te  i t  as  a  fac t  and I  quote  i t  Cha i r  tha t  

acco rd ing  to  what  I  have read,  we can check the  

t ranscr ip ts ,  accord ing  to  what  I  have read by  Iponkwena,  
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by  Ka ise r,  Ka iser  was even say ing  i t  con t inued beyond the  

t ime o f  -   tha t  i s  the  emphas is  I  d id  . . . [ in te rvenes]   

ADV PRETORIUS SC:    Anyway,  we can res t  assured your  

ev idence is  no t  necessar i l y  to  es tab l i sh  tha t  fac tor,  i t  i s  

es tab l i shed in  documented vers ion .    

MR ZWANE:    A l r igh t ,  thank you.  

ADV PRETORIUS SC:    As  you  seem to  agree.   I s  that  

. . . [ in te rvenes]   

CHAIRPERSON:    Bu t  a lso  I  th ink  one or  more  o f  the  

w i tnesses tes t i f ied  about  a  meet ing  tha t  was he ld  wh ich  10 

was a t tended by  Min is te r  Sexwale  and yourse l f  i f  I  am not  

m is taken where  i t  was jus t  –  where  he  sa id  th is  advance 

payment  must  s top  and whoever  tes t i f ied  sa id  you may 

have put  up  some argument  bu t  u l t imate ly  you agreed,  bu t  

when you came back to  the  Free S ta te  you sa id  no ,  no ,  no ,  

we must  cont inue .   I s  my reco l lec t ion  cor rec t  Mr  Pre tor ius?  

ADV PRETORIUS SC:    Yes cha i r  we have recorded those 

re ferences and we w i l l  dea l  w i th  i t  in  due course ,  bu t  you 

are  cor rec t .  

CHAIRPERSON:    Ja .  20 

ADV PRETORIUS SC:    We have seen ev idence  to  tha t  

e f fec t .  

CHAIRPERSON:    Yes,  okay,  a l r igh t ,  sha l l  we leave i t  fo r  

h im to  respond to  i t  nex t  t ime or  must  he  respond to  i t  

now? 
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ADV PRETORIUS SC:    Perhaps in  be t te r  sequence.    I  am 

happy to  . . . [ in te rvenes]   

CHAIRPERSON:    You w i l l  come to  i t  a t  some s tage? 

ADV PRETORIUS SC:    Yes I  w i l l .  

CHAIRPERSON:    Okay then he doesn ’ t  have to  respond  

now.   Okay,  a l r igh t .   We are  go ing  to  ad journ ,  so  we w i l l  

need to  a r range another  da te  fo r  Mr  Zwane to  come back.   

Mr  Zwane another  da te  w i l l  be  a r ranged fo r  you to  come 

back,  un for tunate ly,  bu t  thank you fo r  coming  to the 

Commiss ion  today,  we w i l l  ad journ  now and . . . [ in te rvenes]   10 

MR ZWANE:    Can I  say  someth ing  cha i r?  

CHAIRPERSON:    Yes.  

MR ZWANE:   I  jus t  want  to  assure  th is  Commiss ion  tha t  I  

am wi l l i ng  to  coopera te .  

CHAIRPERSON:    Yes.  

MR ZWANE:   This  i s  f o r  the  second t ime in  the  same 

mat te r  bu t  I  am wi l l i ng  to  come back Cha i r,  I  w i l l  come on  

another  t ime,  and  I  must  apprec ia te  the  endeavour  to  f in ish  

me wi th ,  what  wou ld  have he lped me,  and I  a lso  apprec ia te  

the  way in  wh ich  th is  Commiss ion  has conducted i t s  i ssues  20 

today.   I  must  say  f i rs t  t ime when I  was he re  I  fe l t  l i ke  I  am 

in  a  ser ious cour t ,  bu t  I  th ink  today I  apprec ia te  and I  w i l l  

g ive  i t  my fu l les t  coopera t ion  Cha i r.  

 I  jus t  wanted to  make tha t  po in t  and thank you very  

much.  



12 OCTOBER 2020 – DAY 281 
 

Page 131 of 131 
 

CHAIRPERSON:    No,  no  tha t  i s  f ine ,  we l l  I  don ’ t  know 

about  las t  t ime but  i t  may be because you had not  had the  

chance to  read cer ta in  documents .    I  thought  tha t  bo th  Mr  

Pre tor ius  and myse l f  haven ’ t  changed.  

ADV PRETORIUS SC:    Not  much.  

CHAIRPERSON:    Bu t  we might  no t  be  ab le  to  see 

ourse l ves.    

 We wi l l  ad jou rn ,  I  be l ieve  tomorrow I  w i l l  be  hear ing  

ev idence re la t ing  to  Eskom and I  th ink  the  w i tness  w i l l  be  

Dr  Ngubane.   10 

 We ad journ .  

INQUIRY ADJOURNS TO 13 OCTOBER 2020  

  

 

 

 

 

 


