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PROCEEDINGS RESUME ON 09 OCTOBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good  

morn ing  eve rybody.    

ADV PRETORIUS SC:   Good morn ing  Cha i r.  

CHAIRPERSON:   A re  you ready?  

ADV PRETORIUS SC:   Yes we are  Cha i r.  

CHAIRPERSON:   Yes le t  us  s ta r t .  

ADV PRETORIUS SC:   Se t  down fo r  th is  morn ing  Cha i r  i s  

an  app l i ca t ion  to  au thor ise  the  i ssue o f  summons in  respect  

o f  the  fo rmer  Pres ident  Mr  Zuma.  10 

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Long heads have been prepared  

and they have been de l i vered to  you.   

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   We have  prepared a  no te  fo r  o ra l  

a rgument  wh ich  summar ises the  major  po in ts  to  be  made  

and i f  I  cou ld  take  a  few minutes  to  pu t  those before  you?  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Not ice  o f  th is  app l i ca t ion  was g i ven  

by  emai l  to  Mr  Zuma’s  a t to rneys on  Fr iday 18  September  20 

2020.   That  appears  a t  page 781 o f  the  bund le  tha t  you 

have.   

 The app l i ca t ion  i t s  t ime and date  was a lso  

announced pub l i c ly  on  the  21  September  2020 tha t  appears  

a t  page 790 o f  the  bund le .  
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 In  response to  those not ices  Mr  Zuma’s  a t to rneys  

addressed a  le t te r  to  the  Cha i r  g iv ing  no t ice  o f  app l i ca t ion  

fo r  the  Cha i r ’s  recusa l .   That  i s  a t  page 791 o f  the  bund le .  

 Paragraph 12 o f  tha t  le t te r  a t  page 794 says the  

fo l low ing:  

“Unt i l  th is  app l i ca t ion  fo r  you r  recusa l  i s  

f ina l l y  de te rmined Pres ident  Zuma wi l l  take  

no  fu r the r  par t  in  th is  commiss ion  and the  

Cha i rperson is  en t i t led  to  take  any such  

s tep  as  he  deems lawfu l  and appropr ia te .   10 

We re i te ra te  tha t  P res ident  Zuma has  

quest ioned the  lawfu lness  o f  the  

es tab l i shment  o f  th is  commiss ion ;  he  

pers is t s  w i th  th i s  i ssue and rese rves a l l  h is  

r igh ts  in  th is  regard . ”  

 That  i s  c lear  no t ice  tha t  th is  app l i ca t ion  w i l l  no t  be  

opposed a t  leas t  th rough any a t tendance before  you  Cha i r.  

 Cha i r  th is  app l i ca t ion  was o r ig ina l l y  b rought  in  

January  2020.   I t  was postponed.   I t  has  now been brought  

and the  fac ts  suppor t ing  the  app l i ca t ion  have been updated  20 

to  the  present  t ime and there  is  an  amended no t ice  o f  

app l i ca t ion  to  ca ter  fo r  the  new dates .  

 A l l  these papers  have been served on Mr  Zuma’s  

a t to rneys.  

 A t  page 715 th is  may become cont rovers ia l  a t  a  
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la te r  s tage Cha i r  o f  the  bund le  be fore  you the  te rms o f  the 

postponement  o f  the  app l i ca t ion  in  January  2020 appear.  

CHAIRPERSON:   What  i s  the  page? 

ADV PRETORIUS SC:   715.  

CHAIRPERSON:   I  see  there  is  a  handwr i t ten  pag ina t ion  as  

we l l  as  a  red  pag ina t ion  w i th  the  r igh t  numbers .  

ADV PRETORIUS SC:   Yes we look ing  a t  the  red  numbers  

today Cha i r.  

CHAIRPERSON:   Oh 715 I  have got .   Yes.  

ADV PRETORIUS SC:   Where  you s ta ted  as  fo l l ows f rom 10 

l ine  10 .  

“The commiss ion ’s  lega l  team wi l l  de l i ve r  a  

rep l y ing  a f f idav i t  on  o r  be fore  c lose  o f  

bus iness Fr iday 24  January.   That  i s  1 .  

Wi th  regard  to  what  i s  go ing  to  happen in  

regard  to  th is  app l i ca t ion  tha t  i s  the  

app l i ca t ion  fo r  a  summons in  January  2020  

Cha i r  and the  fu r ther  appearance before  the  

commiss ion  o f  the  fo rmer  Pres ident  what  

has been agreed in  the  d iscuss ion  invo l v ing  20 

myse l f  and counse l  on  bo th  s ides is  tha t  

th is  app l i ca t ion  i s  to  be  ad journed  to  a  da te  

to  be  a r ranged and I  hasten  to  say ar ranged  

does not  mean ag reed. ”    

 So by  your  d i rec t i ve  Cha i r  you reco rded an  
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agreement  be tween the  lega l  rep resenta t i ves  o f  bo th  

par t ies  tha t  the  app l i ca t ion  fo r  a  summons wou ld  be  

ad journed to  a  da te  to  be  ar ranged and th i s  i s  the  da te  so  

ar ranged.  

CHAIRPERSON:   Wel l  I  must  jus t  say  a lso  tha t  tha t  

emphas is  the re  where  I  say :   

“ I  has ten  to  say  ar ranged does not  mean  

agreed. ”  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Has a  contex t .  10 

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   And the  contex t  i s  tha t  I  th ink  on  the  

same day i f  I  am not  m is taken but  a t  some s tage ea r ly  th is  

year  when the re  was appearance fo r  Mr  Zuma h is  counse l  

a rgued tha t  p rev ious l y  i t  had been sa id  tha t  da tes  – he  

wou ld  appear  –  tha t  i s  Mr  Zuma on dates  to  be  a r ranged  

and they had const rued tha t  to  mean i t  wou ld  be  days tha t  

wou ld  be  agreed w i th  them.  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   I  made i t  c lear  on  tha t  occas ion  when  20 

they were  they appear ing  tha t  tha t  i s  no t  what  was meant .  

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   What  was meant  was the  da tes  wou ld  be  

ar ranged w i th in  the  commiss ion  and tha t  I  –  I  dec ide  da tes .  

ADV PRETORIUS SC:   Yes.  
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CHAIRPERSON:   I  have occas ion  to  look  a t  the  t ransc r ip t  

o f  tha t  –  o f  tha t  da te  and counse l  fo r  Mr  Zuma accepted  

and unders tood tha t  exp lanat ion  and had no prob lem wi th  

i t .  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   He jus t  sa id  t ha t  p rev ious ly  t hey had  

unders tood i t  d i f fe ren t ly.   So  the  quest ion  o f  th is  

commiss ion  no t  agree ing  dates  w i th  the  lawyers  and  

w i tnesses was dea l t  w i th  a t  tha t  t ime.   And i t  was accepted  

tha t  the  commiss ion  w i l l  f i x  da tes  and obv ious l y  i f  Mr  Zuma 10 

has a  prob lem wi th  the  par t i cu la r  da tes  tha t  have been  

f i xed  he cou ld  br ing  an  app l i ca t ion  and show tha t  he  has  

go t  good reasons not  to  be  ava i lab le  and then i f  I  am 

sat is f ied  obv ious l y  I  wou ld  change the  da tes .   So  tha t  i s  

the  contex t .  

ADV PRETORIUS SC:   Yes Cha i r  and tha t  –  tha t  pos i t ion  is  

conf i rmed in  the  Ru les  o f  the  Commiss ion .  

CHAIRPERSON:   Yes,  yes .  

ADV PRETORIUS SC:   Where  the  ru les  and the  cons is ten t  

p rac t ice  I  m ight  add i s  tha t  you as  Cha i r  de termine the  20 

dates ,  the  orde r  o f  appearance and in  fac t  who w i l l  o r  w i l l  

no t  g ive  ev idence .  

CHAIRPERSON:   Yes.   Yes.  

ADV PRETORIUS SC:   So  Cha i r  the  ru les ,  the  record  as  

we l l  as  the  cons is ten t  p rac t ice  a re  a l l  con f i rmed  by  the  
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a r rangement  now tha t  you determine the  da tes .  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   Cha i r  the  power  o f  the  commiss ion  

les t  there  be  any doubt  cer ta in l y  in  the  pub l i c  m ind to  i ssue 

summons is  se t  ou t  in  Sect ion  31  o f  the  Commiss ion ’s  Act  

wh ich  s ta tes  very  c lear l y  tha t  you as  the  commiss ion  have  

the  power  o f  a  cour t  o f  law to  compel  a t tendance by  way o f  

summons.   

 So tha t  i s  a  s ta tu tory  power  tha t  you have and i t  i s  

a  power  equ iva len t  to  tha t  o f  the  H igh  Cour t .   That  sec t ion  10 

is  quoted in  the  long heads befo re  you Cha i r  a t  Foo tnote  2 .  

 Cha i r  inso far  as  there  may be any d ispute  as  to  

whethe r  th is  app l i ca t ion  fo r  the  au thor isa t ion  fo r  the  issue  

o f  summons can and shou ld  be  granted i t  can  be reso lved  

by  re ference to  lega l  p r inc ip le  and by  re ference to  what  a re  

incont rove r t ib le  fac ts .  

 There  are  in  our  submiss ion  grounds to  i ssue the  

summons.  

CHAIRPERSON:   Yes I  th ink  –  I  th ink  i t  i s  impor tan t  fo r  you 

to  read tha t  sec t i on  tha t  g ives  me tha t  power.  20 

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   Fo r  the  benef i t  o f  everybody.  

ADV PRETORIUS SC:   Sect ion  3  o f  the  Commiss ion ’s  Act  

dea ls  w i th  the  commiss ion ’s  powers  as  to  w i tnesses.   

Sect ion  3 .1  reads :  
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“For  the  purpose o f  asce r ta in ing  any mat te r  

re la t ing  to  the  sub jec t  o f  i t s  invest iga t ions”  

That  i s  qu i te  a  w ide  remi t  Cha i r.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:    

“A commiss ion  sha l l  in  the  un ion  now the  

repub l ic  have the  powers  wh ich  a  Prov inc ia l  

D iv i s ion  o f  the  Supreme Cour t  o f  South  

A f r i ca  has w i th in  i t s  Prov ince to  summons –  

to  summon wi tnesses.  To  cause an oath  or  10 

a f f i rmat ion  to  be  admin i s te red to  them.   To  

examine them and to  ca l l  fo r  the  p roduct ion  

o f  books,  documents  and ob jec ts . ”  

Sect ion  3 .2  reads :  

“A summons fo r  the  a t tendance o f  a  w i tness  

or  the  product ion  o f  any book,  document  o r  

ob jec t  be fo re  a  commiss ion  sha l l  be  s igned  

and i ssued by  the  Secre tary  o f  the  

Commiss ion  in  a  fo rm prescr ibed by  the  

Cha i rman o f  the  Commiss ion  and sha l l  be  20 

served in  the  same manner  as  a  summons  

fo r  the  a t tendance o f  a  w i tness a t  a  c r im ina l  

t r ia l  in  a  Super io r  Cour t  a t  the  p lace where  

the  a t tendance or  p roduct ion  is  to  take  

p lace. ”  
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Two po in ts  Cha i r  the  –  tha t  a r ise  ou t  o f  tha t  fo r  

p resent  purposes  a t  leas t  i s  tha t  the  issue o f  a  summons  

may in  te rms o f  tha t  sec t ion  be  a f fec ted  fo r  the  pu rpose o f  

asce r ta in ing  any  mat te r  re la t ing  to  the  sub jec t  o f  i t s  

invest iga t ions.  

And tha t  i s  a  mat te r  w i th in  your  d iscre t ion  in  te rms  

o f  the  Act  and our  submiss ion  w i l l  be  a t  the  end  o f  our  

shor t  address Cha i r  tha t  the  issue o f  summons in  th is  

mat te r  i s  a  reasonab le  exerc ise  o f  tha t  d iscre t ion .  

CHAIRPERSON:   On –  on  the  word ing  o f  tha t  sec t ion  i t  10 

seems qu i te  c lea r  tha t  as  long as  a  summons –  as  long as  

there  is  a  summons is  i ssued fo r  the  purposes –  fo r  the 

purpose o f  ascer ta in ing  a  mat te r  re la t ing  to  the  sub jec t  o f  

the  commiss ion ’s  invest iga t ions.   That  i s  enough.  

ADV PRETORIUS SC:   That  i s  the  qua l i f y ing… 

CHAIRPERSON:   That  i s  the  on ly  requ i rement .  

ADV PRETORIUS SC:   Requ i remen t  yes Cha i r.  

CHAIRPERSON:   For  example  i t  does not  have to  be  shown 

tha t  the  person who is  be ing  summoned does not  coopera te  

or  coopera tes .   I t  i s  enough i f… 20 

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   There  is  a  mat te r  tha t  the  commiss ion  

seeks to  ascer ta in  tha t  re la tes  to  a  sub jec t  o f  i t s  

invest iga t ion .   Obv ious ly  i f  a  person is  no t  coopera t ing  

there  is  even s t ronger  g round.  
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ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   Fo r  tha t .   But  i t  seems tha t  even w i thout  

knowing whethe r  somebody w i l l  coopera te  or  w i l l  no t  

coopera te  i f  the  commiss ion  is  sa t is f ied  tha t  tha t  person  

has in fo rmat ion  tha t  re la tes  to  a  mat te r  tha t  i s  the  sub jec t  

o f  i t s  invest iga t ions the  commiss ion  may summon tha t  

person.  

ADV PRETORIUS SC:   Cor rec t  Cha i r.  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   I f  there  i s  any issue to  be  ra i sed.  10 

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Or  i f  on  a  par t i cu la r  da te  wh ich  the  

summons author i ses  fo r  the  appearance a  person  who is  

sub jec t  to  such a  summons has eve ry  r igh t .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   To  dea l  w i th  those mat te rs .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   E i ther  be fore  you o r  in  a  cour t  o f  

law.  

CHAIRPERSON:   Yes.  20 

ADV PRETORIUS SC:   So  there  is  no  quest ion  o f  any lega l  

in f r ingement  o f  anybody ’s  r igh ts  here .  

CHAIRPERSON:   Yes.   Yes.  

ADV PRETORIUS SC:   Qu i te  s imp ly  Cha i r  you exerc ise  

your  d iscre t ion  on  the  qua l i f y ing  requ i rements .  
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CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And tha t  then author ises  the  lawfu l  

i ssue o f  a  summons.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Cha i r  I  m igh t  add tha t  the  

procedura l  dev i ce  under  Sect ion  3  o f  the  Act  i s  no t  an  

uncommon recourse  fo r  commiss ions and espec ia l l y  th is  

commiss ion .   So th is  commiss ion  has issued over  2500  

summonses and  those are  summonses wh ich  inc lude  

summonses to  appear  and summonses to  p roduce  10 

documents .   99  summonses have been issued fo r  w i tnesses  

to  appear.  

 So Cha i r  i t  i s  no t  an  uncommon procedura l  

mechan ism.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And in  fac t  i t  i s  a  necessary  

mechan ism for  th is  commiss ion  to  do  i t s  work .  

CHAIRPERSON:   Yes.   Yes.   Of  course  i f  one says,  i s  there  

a  mat te r  tha t  th is  commiss ion  seeks to  asce r ta in  f rom Mr  

Zuma tha t  re la tes  to  the  sub jec t  o f  i t s  invest iga t ion  we  20 

have got  to  dea l  w i th  tha t  as  we l l .  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Because –  to  show whe ther  th is  

requ i rement  o f  the  s ta tu te  i s  compl ied  w i th  –  i s  p resent .   

And one way o f  do ing  so  I  guess  wou ld  be  to  go  to  the 
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Terms o f  Refe rence.  

ADV PRETORIUS SC:   Yes we w i l l  do  tha t  Cha i r.  

CHAIRPERSON:   Ja  okay.  

ADV PRETORIUS SC:   The –  we can read the  Terms o f  

Refe rence i f  you w ish .  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   We have them here .  

CHAIRPERSON:   I  th ink  –  I  th ink  we shou ld  –  we shou ld  do  

tha t  –  you shou ld  do  tha t  a t  leas t  those tha t  may  appear  

re levant .  10 

ADV PRETORIUS SC:   Yes.   There  are  two po in ts  there  

Cha i r.   The f i rs t  i s  tha t  inso far  as  Mr  Zuma’s  ev idence is  

sub jec t  to  the  invest iga t ion  o f  the  commiss ion  one cou ld  

have re ference to  the  Terms o f  Reference themse lves bu t  

a lso  to  the  w i tnesses who have come befo re  the  

commiss ion .   34  w i tnesses have imp l ica ted  Mr  Zuma.  

 Now over  and above the  requ i rement  o f  the  Sect ion  

3 .1  and the  requ i rements  o f  the  Terms o f  Reference wh ich  

de l ineates  the  mandate  on  your  Cha i r  fo r  your  inves t iga t ion  

there  is  a  du ty  a t  common law and i t  i s  be ing  emphas ised  20 

in  a  number  o f  recent  judgments  tha t  ob l iges the  

commiss ion  to  ca l l  Mr  Zuma to  answer  those a l legat ions.  

 I f  I  may jus t  read  one passage o f  a  judgment  in  the  

mat te r  o f  Ms iza  versus Advocate  Motau and the  Prudent ia l  

Author i t y  o f  the  South  A f r i can Reserve  Bank.   Paragraph 55  
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o f  tha t  judgment  reads:  

“ In  my v iew where  an  invest iga tor  o f  

fo r tu rea a  commiss ion  knows or  i s  expected  

to  fo resee tha t  h is  f ind ings,  remarks  and 

conc lus ions w i l l  have consequences fo r  the  

par t y  on  whose beha l f  an  invest i ga t ion  is  

conducted and fo r  the  par t y  aga ins t  whom 

f ind ings w i l l  be  made he is  ob l iged  to  l i s ten  

to  bo th  s ides and the  par ty  who i s  l i ke l y  to  

be  a f fec ted  by  adverse  f ind ings i s  en t i t led  10 

to  demand the  r i gh t  to  be  heard  be fore  an  

adverse  remark  or  f ind ing  conc lus ion  o r  

dec is ion  is  made aga ins t  h im or  he r. ”  

 So qu i te  apar t  f rom the  mandate  conta ined in  your  

Terms o f  Refe rence Cha i r  and  qu i te  apar t  f rom the  

Prov i s ions o f  Sect ion  3  o f  the  Commiss ion ’s  Act  the  

qua l i f y ing  p rov is ions there  is  a  du ty  in  l aw to  hear  the  

o ther  s ide .   

 I t  i s  no t  a  cho ice  Cha i r  tha t  you have.   You have a  

du ty  to  do  so .  20 

CHAIRPERSON:   Wel l  o f  course  the  passage tha t  you read  

re la tes  to  the  observance o f  the  Aud i  A l te ram Par tum Rule .  

ADV PRETORIUS SC:   Cor rec t  Cha i r.  

CHAIRPERSON:   Now one shou ld  no t  take  tha t  par t  too  fa r  

because the  Aud i  A l te ram Par tum Rule  i s  there  fo r  the  
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benef i t  to  –  fo r  the  benef i t  o f  the  person who  may be  

adverse ly  a f fec ted  by  my dec is ion .   He has a  r igh t  to  wave 

tha t  r igh t  to  say we l l  I  do  no t  want  to  be  heard .   That  he  

has a  r igh t  to  do  and I  cannot  fo rce  h im fo r  purposes o f  

observ ing  tha t  r igh t  bu t  where  I  can fo rce  h im  as I  

unders tand the  law is  where  I  be l ieve  tha t  he  has 

in fo rmat ion  tha t  may ass is t  the  commiss ion  in  i t s  

invest iga t ion  bu t  then in  tha t  case  I  am forc ing  h im  not  fo r  

purposes o f  hear ing  h i s  s ide  o f  the  s to ry  I  am forc ing  h im  

in  o rder  to  do  my work  to  invest iga te  the  issues tha t  I  am 10 

supposed to  invest iga te .   

 So as  I  unders tand the  pos i t ion   

1 .  I  need to  observe  the  Aud i  A l te ram Par tum Rule  un t i l  

such t ime tha t  I  am sat is f ied  tha t  he  is  no t  in te res ted  

in  be ing  a f fo rded  tha t  oppor tun i ty.   But  the  fac t  tha t  

he  is  no t  in te res ted  in  be ing  a f fo rded tha t  oppor tun i ty  

does not  p rec lude me f rom say ing  come I  want  to  

know ce r ta in  i ssues tha t  you a re  appear  to  have 

knowledge about .  

ADV PRETORIUS SC:   Yes.  20 

CHAIRPERSON:   And i t  i s  in  regard  to  tha t  cer ta in  par t  i t  

seems to  me where  he  cannot  say leave me a lone I  am not  

in te res ted  in  be ing  heard  by  you.  

ADV PRETORIUS SC:   Yes Cha i r  the  –  tha t  in  our  v iew is  

accu ra te  sub jec t  to  one qua l i f i ca t i on  wh ich  I  w i l l  come to  in  
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a  moment .    

 O f  cou rse  there  is  d is t inc t ion  be tween the  du ty  on  

the  commiss ion  to  g ive  every  oppor tun i ty  to  an  imp l ica ted  

person who s ta tes  h is  o r  her  s ide  o f  the  case.   And the  

imp l ica ted  person  then has an e lec t ion  whether  to  exerc i se  

tha t  r igh t  to  speak or  no t  to  speak.  

 The duty  o f  the  Cha i r  to  invest iga te  ar is ing  ou t  o f  

the  Terms o f  Re ference and tha t  i s  a  du ty  in  respect  o f  

wh ich  the  Cha i r  has no  d iscre t ion .   You must  invest iga te  

and we w i l l  come to  the  grounds  upon wh ich  we  submi t  10 

Cha i r  and you have sa id  tha t  there  is  a  du ty  on  th i s  

commiss ion  to  exp lo re  those to  invest iga te  those  issues  

where  the  fo rmer  Pres ident  has ev idence or  can g ive  

ev idence to  in fo rm your  f ind ings.  

CHAIRPERSON:   I  mean there  can be no doubt  tha t  i f  on  

in fo rmat ion  ava i l ab le  to  me o r  ev idence submi t ted  to  the  

commiss ion  by  o ther  w i tnesses there  can be no doubt  tha t  

i f  I  fo rm a  v iew tha t  a  par t i cu la r  person may have  

knowledge or  does have knowledge o f  mat te rs  tha t  a re  

re levant  to  what  I  am invest iga t ing  I  must  take  s teps to  ge t  20 

tha t  person to  come and tes t i f y.  

ADV PRETORIUS SC:   That  i s  co r rec t  Cha i r.  

CHAIRPERSON:   I f  I  do  no t  do  tha t  I  wou ld  be  fa i l ing  in  my 

duty.  

ADV PRETORIUS SC:   Yes.   Cha i r  in  co r respondence and  
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th is  i s  the  qua l i f i ca t ion  I  have to  the  propos i t ions  tha t  have  

been put  now.    

 The fo rmer  Pres ident  has asser ted  tha t  he  i s  

exerc is ing  a  r igh t  no t  to  par t i c ipa te  in  the  mat te rs  o f  the 

commiss ion  and  by  exerc is ing  tha t  r igh t  he  is  in  fac t  

par t i c i pa t ing .  

 There  is  no  r igh t  no t  to  respond  to  a  3 .3  Not ice  

imp l ica t ing  a  w i tness.   That  w i tness has an  e lec t ion .  He  

may say or  she may say,  I  am no t  go ing  to  respond or  I  am 

go ing  to  respond .   But  there  is  no  r igh t  no t  to  dea l  a t  a l l  10 

w i th  the  mat te rs  wh ich  are  the  sub jec t  o f  the  commiss ion ’s  

Terms o f  Refe rence i f  the  commiss ion  de te rmines tha t  a  

person must  come.  

 So inso far  as  there  is  a l leged by  Mr  Zuma’s  lega l  

rep resenta t i ves  to  be  a  r igh t  no t  to  respond  tha t  i s  

inco r rec t .   I t  i s  no t  a  r igh t  no t  to  come to  the  commiss ion .  

There  is  no  such r igh t .  

 There  is  an  e lec t ion  no t  to  answer  a  Ru le  3 .3  Not ice  

to  pu t  a  vers ion  or  to  c ross-examine a  w i tness.   But  there  

is  no  r igh t  to  say I  am not  coming to  the  commiss ion  a t  a l l .  20 

CHAIRPERSON:   I t  seems to  me tha t  the  pos i t ion  is  i f  Mr  

Zuma o r  anybody  who is  sa id  to  be  imp l ica ted  by  a  w i tness,  

a  cer ta in  w i tness  is  served by  the  commiss ion  w i th  a  Ru le  

3 .3 .  Not ice  to  say here  i s  a  s ta tement  f rom a  w i tness who  

seems to  imp l ica te  you in  wrongdo ing  tha t  the  commiss ion  
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i s  invest iga t ing .   I  mean tha t  no t ice  in  te rms o f  the  Ru les  o f  

the  Commiss ion  adv ises the  rec ip ien t  o f  a  Ru le  3 .3  Not ice  

tha t  you have a  r igh t  to  app ly  to  the  commiss ion  fo r  Leave  

to  Cross-examine  th is  w i tness.   You have a  r igh t  to  app ly  to  

the  commiss ion  fo r  Leave to  g ive  ev idence yourse l f  and  

cont rad i c t  whatever  the  w i tness is  say ing .   You have  a  r igh t  

to  app ly  to  the  commiss ion  fo r  Leave to  ca l l  w i tnesses who  

can co r robora te  what  you say –  your  s to ry.    

 I t  exp la ins  a l l  o f  those th ings.   But  you are  no t  

fo rced to  make those app l i ca t ions.  10 

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   You are  f ree  to  say I  am not  go ing  to  

make tha t  app l i ca t ion  –  those app l i ca t ions.   Those peop le  

can imp l ica te  me as much as  they want ,  tha t  i s  f ine .   But  

once the  commiss ion  says we are  aware  tha t  you  do not  

th ink  you are  imp l ica ted ;  we a re  aware  tha t  you have  

chosen not  to  app ly  fo r  Leave to  Cross-examine  these  

w i tnesses but  never the less  we want  you to  come and  

answer  quest ions  prov ided the  commiss ion  has g rounds to  

be l ieve  tha t  you may have knowledge o f  mat te rs  tha t  a re  –  20 

tha t  i t  i s  invest iga t ing  you cannot  re fuse lawfu l l y.  

ADV PRETORIUS SC:   Cor rec t .   Cor rec t .  

CHAIRPERSON:   Obv ious l y  i f  there  i s  a  spec i f i c  reason  

why you cannot  appear  on  a  spec i f i c  da te  tha t  i s  d i f fe ren t  

then you put  you r  case before  the  commiss ion  to  say,  on  
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tha t  da te  –  on  tha t  da te  I  have to  see a  docto r.  I  am not  

we l l  b la ,  b la ,  b la .   I f  the  commiss ion  is  sa t is f ied  tha t  i t  i s  a  

genu ine  reason i t  w i l l  g ive  another  da te .    

 But  o f  course  w i th  re ference to  the  recent  

cor respondence f rom Mr  Zuma’s  a t to rneys one  o f  the  

reasons tha t  have been g iven recent ly  why Mr  Zuma was  

not  p repared to  come to  the  commiss ion  on  the  21  to  

ADV PRETORIUS SC:   25 .  

CHAIRPERSON:   25  September  i s  th is  one.   I t  appears  in  

he  –  the  le t te r  o f  h is  a t to rneys da ted Tuesday September  1  10 

2020 pa ragraph 5 .  

“Fur ther  we w ish  to  po in t  ou t  tha t  P res ident  

Zuma i s  p repar ing  fo r  h is  much ant ic ipa ted  

cr im ina l  t r ia l  the  impor tance o f  wh ich  

cannot  be  over  emphas ised.   I t  i s  ra the r  

un fa i r  to  expect  Pres ident  Zuma to  

s imu l taneous ly  cons ider  ev idence and 

a f f idav i t s  o f  more  than 30 w i tnesses in  

o rder  to  make h imse l f  ready to  appear  

be fore  the  commiss ion  on  21 to  25  20 

September  2020. ”  

And then la te r  on  in  –  in  the  same le t te r  a t  

parag raph 2  they say:  

“ In  the  c i rcumstances we are  ins t ruc ted  to  

in fo rm the  commiss ion  as  we hereby do tha t  
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fo r  a l l  the  reasons ment ioned above  

Pres ident  Zuma wi l l  no t  be  ab le  to  a t tend 

the  proceed ings schedu les  on  the  da tes  o f  

21  to  25  September  2020. ”  

 In  o ther  words one o f  the  reasons tha t  they advance  

as  to  why Mr  Zuma wou ld  no t  be  a t tend ing  – ab le  to  a t tend  

the  hear ing  on  21 to  25  September  2020 is  tha t  he  was  

busy prepar ing  fo r  h is  c r im ina l  t r ia l .   I s  tha t  a  good enough  

reason not  to  appear  be fore  the  commiss ion?  

ADV PRETORIUS SC:   Wel l  in  our  submiss ion  no  because  10 

the  –  the  po in t  about  tha t  –  tha t  paragraph in  tha t  le t te r  i s  

tha t  i s  a  s i tua t ion  tha t  w i l l  p reva i l  fo r  the  l i fe  o f  the  

commiss ion .    

And the  commiss ion  must  conc lude i t s  ev idence by  

September  and one o f  the  reasons procedura l  reasons fo r  

the  issue o f  summons is  to  enab le  the  commiss ion  to  

cons ider  the  fo rmer  Pres ident ’s  ev idence befo re  the  

commiss ion  ends  wh ich  is  in  December.   Cer ta in ly  the  

ev idence must  end by  December  to  enab le  you Cha i r  to  

wr i te  your  repor t  by  March next  year.    20 

So in  the  c i rcumstances –  pa r t i cu la r  c i rcumstances  

o f  th is  case our  submiss ion  is  tha t  i t  i s  no t  a  good  enough  

reason to  –  to  re fuse to  appear.   But  i f  the  fo rmer  P res ident  

does be l ieve  i t  i s  you Cha i r  w i l l  exerc i se  your  d iscre t ion  in  

te rms o f  your  mandate  and you w i l l  exe rc i se  your  d i sc re t ion  
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in  te rms o f  the  d i rec t i ves  tha t  govern  your  cha i r ing  o f  the  

commiss ion .   I f  he  be l ieves there  a re  grounds  not  to  

appear  on  a  pa r t i cu la r  da te  he  is  f ree  to  –  to  ra i se  those  

w i th  you.  

CHAIRPERSON:   Wel l  on  the  in fo rmat ion… 

ADV PRETORIUS SC:   Bu t  no t  in  those genera l  te rms.  

CHAIRPERSON:   P rov ided –  on  the  in fo rmat ion  p rov ided 

th is  i s  no t  a  case where  he  was say ing  the  da tes  tha t  you  

have g i ven me on wh ich  to  appear  be fore  the  commiss ion  

fa l l  –  a re  the  same dates  when I  must  –  I  am supposed to  10 

appear  in  the  H igh  Cour t  fo r  my c r im ina l  t r ia l .   That  wou ld  

be  d i f fe ren t .   Tha t  wou ld  be  d i f fe ren t .    

But  tha t  i s  no t  what  the  le t te r  was say ing .   I t  was  s imp ly  

say ing  he  is  busy prepar ing  fo r  h is  c r im ina l  t r ia l .   I t  does 

not  say  when the  cr im ina l  t r ia l  i s  go ing  to  happen.   But  in  

the  end even i f  the  c r im ina l  t r ia l  was go ing  to  happen soon  

he would have to  appear before the Commission and then 

apply for more t ime with the cr iminal  t r ia l  and say:   I  have 

been busy wi th the Commission.  

ADV PRETORIUS SC :    Correct .  20 

CHAIRPERSON :    I  am now asking for you to give me more 

t ime in order to prepare for the t r ia l  

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    Not  to say:   I  am not  going to  appear 

before the Commission because I  am prepar ing for a cr iminal  
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t r ia l  that  is going to come at  some stage on some dates that  

maybe have not  even been determined.  

ADV PRETORIUS SC :    Yes,  Chair.   Qui te f rankly,  Chai r.   

The Commission has a job to do.   I t  is obl iged to do i t .   The 

fact  that  there are other  mattes that  the former president  

must  at tend to may or may not  be relevant ,  but  i t  is certainly  

no basis for  a blanket  refusal  to come on those grounds at  

al l  and f rankly on any date.  

CHAIRPERSON :    Ja.   And you see,  as I  see i t ,  that  

part icular statement in the let ter means that  that  is a bel ief  10 

that  he holds that  because he is preparing for th is cr iminal  

t r ia l ,  he does not  have to come to the Commission.    

 And i f  that  is so,  i f  he has that  bel ieve,  how can he come 

before the Commission at  any stage before his t r ia l  

happens?   

 Because the closer  the. . .  as he approaches the t r ia l  

dates of  the cr iminal  matter,  the more t ime he would want to  

spend preparing for that  cr iminal  t r ia l .  

ADV PRETORIUS SC :    Correct ,  Chai r.  

CHAIRPERSON :    So the quest ion is.   Can that  person ever  20 

come before the Commission vo luntar i ly before his  cr iminal  

t r ia l  happens? 

ADV PRETORIUS SC :    Not  on what is contained in that  

let ter.  

CHAIRPERSON :    Yes.  
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ADV PRETORIUS SC :    So whi lst  the requi rement to  appear 

in another forum may be a reason to ask for part icular  dates 

to be changed, certainly  not  as i t  appears there,  grounds for  

a blanket  refusal  to come before the Commission.  

CHAIRPERSON :    H’m, h’m.  Yes.  

ADV PRETORIUS SC :    Chai r,  the issues that  we have 

covered in our wri t ten submissions,  therefore covered two 

pr inciple content ions.    

 The f i rst  is to say that  Mr Zuma’s evidence is both 

necessary and desi rable for the work of  the Commission.   10 

That  we wi l l  establ ish and have deal t  wi th in  detai l  in  the 

wri t ten submissions.  

 The second is why i t  is necessary that  summons be 

issued to secure Mr Zuma’s appearance at  the Commission 

to g ive evidence.  

 Now Chai r,  that  is an added reason but  i t  is not  a 

necessary reason.   In regard to the f i rst  issue,  i f  I  may refer  

to paragraph 12.1 of  the wri t ten submissions.  

 In summary Chai r,  Mr Zuma’s evidence is a necessary 

part  of  the Commission’s work for  at  least  the fol lowing 20 

reasons.    

 F i rst ly,  much i f  not  most  of  the corrupt ions,  an act  which 

might  const i tute State Capture occurred dur ing his  term of  

off ice as President  of  the Republ ic.  

 Secondly,  the Commission’s Terms of  Reference refers 
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to Mr Zuma di rect ly in a number of  paragraphs.   I f  I  may just  

ask you,  Chai r,  to look at  page 808 of  the bundle.  

CHAIRPERSON :    Wel l ,  I  am going to. . .  I  was going to go 

st raight  to the Terms of  the Reference.  

ADV PRETORIUS SC :    Yes,  they are there.  

CHAIRPERSON :    Yes.   Wel l ,  you could read the relevant  

parts that  refer to him.   

ADV PRETORIUS SC :    I  wi l l  do that .   The Terms of  

Reference are. . .  they are included in the bundle.  

CHAIRPERSON :    Okay.  10 

ADV PRETORIUS SC :    Paragraph 1.2 reads:  

“Whether the president . . .  

 And that  is a reference to the former president .  

“ . . .had any ro le  in the al leged off ice of  cabinet  

posi t ions to Mr Mcebisi  Jonas and Ms Mentor by the 

Gupta fami ly as al leged. ”  

 Terms of  Reference 1.3:  

“Whether the appointment of  any member of  the 

Nat ional  Execut ive Funct ionary and/or off ice bearer  

was disclosed to the Gupta fami ly or any other  20 

author ised person before such appointments were 

formal ly made and/or announced and i f  so,  whether  

the President  or any member of  the Nat ional  

Execut ive is responsible for such conduct . ”  

 Terms of  Reference 1.4:  
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“Whether the President  or any member of  the 

present  or previous members of  th is Nat ional  

Execut ive includ ing deputy min isters or publ i c  

off ic ia l  or employer,  any state owned ent i t ies  

breached or vio lated the Const i tut ion or any relevant  

ethica l  code or legislat ion by faci l i tat ing the unlawful  

awarding of  tenders by SOE’s of  any organ of  state 

to benef i t  the Gupta fami ly or any other fami ly,  

individual  or corporate ent i ty doing business wi th  

government of  any organ of  state.”  10 

 Terms of  Reference 1.5.   Sorry,  1.9.  

“The nature and the extent ,  i f  any,  in the awarding of  

corrupt ion,  i f  any,  in the awarding of  contracts and 

tenders to companies,  business ent i t ies or 

organisat ions by government department,  agencies 

and ent i t ies.  

In part icular,  whether any member of  the Nat ional  

Execut ive ( includ ing the President ) ,  publ ic off ic ia l ,  

funct ionary of  any organ of  state or inf luenced the 

awarding of  tenders to benef i t  themselves,  thei r  20 

fami l ies or  ent i t ies in which they held a personal  

interest . ”  

 Those are direct  references to the former President ,  

Chai r.   Terms of  Reference 1.1 and 1.7 contain indirect  

references to the former President .    
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 Terms of  Reference 1.7 reads:  

“Whether any member of  the Nat ional  Execut ive. . .  

 Which wi l l  include the president .  

“ . . .and including deputy ministers,  unlawful ly or  

corrupt ly or improperly intervened in the matter of  

the closing of  banking faci l i t ies for  Gupta owned 

companies.”  

 And then 1.1:  

“whether and to  what extent  and by whom at tempts 

were made through any form of  inducement or for  10 

any gain of  whatsoever nature to in f luence members 

of  the Nat ional  Execut ive. . .  

 Which would include the former President .  

“ . . . including deputy ministers,  off ice bearers and/or  

funct ionaries employed by off ice bearers of  any 

state inst i tut ion or  organ of  state or di rectors of  

boards of  SOE’s.  

In part icular,  the Commission must  invest igate the  

veraci ty of  al legat ions that  the former Deputy 

Minister of  Finance,  Mr Mcebisi  Jonas and Ms 20 

Mentor were offered cabinet  posi t ions by the Gupta 

fami ly. ”  

 Now the offer of  cabinet  posi t ions is a matter which 

caused direct ly wi th the. . .  but  al l  those Terms of  Reference,  

obviously,  obl iged you Chai r  to invest igate matters,  re lated 
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to the conduct  di rect ly or the former President .  

CHAIRPERSON :    I  th ink i f  you go back to. . .  or maybe I  can 

just  have a look.   One point  one,  among others,  that  is of  the 

Terms of  Reference:  

“Among others,  requi res this  Commission to  

invest igate the veraci ty  of  a l legat ions that  former 

Deputy Minister of  Finance,  Mr Mcebisi  Jonas and 

Ms Mentor were offered posi t ions by the Gupta 

fami ly. ”  

 Now, one of  the matters on which Mr Zuma may assist  10 

the Commission is th is.   Mr Jonas gave evidence that  on the 

23r d  of  October  2015,  he met wi th one of  the Gupta brothers 

and Mr Duduzane Zuma and Mr Hlongwane at  the Gupta 

res idence.  

 And he said the Gupta brother who appears to have been 

Tony Gupta,  to ld him that  Mr Nhlanhla Nene was going to be 

f i red as Minister  o f  Finance because he was not  work ing wi th  

them and they wanted Mr Jonas to agree to the Minister of  

Finance and then i f  he would work wi th them.   

 S ix weeks af ter that ,  Mr Nhlanhla Nene was f i red.   And 20 

the media statement that  was issued by Mr Zuma said that  

Mr Nhlanhla Nene had done a stunning job as the Min ister  of  

Finance.  

 And i t  was sa id that  Mr Nhlanhla Nene was dropped f rom 

cabinet  because he was to be the government ’s candidate for  
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a posi t ion in the . . . [ intervenes]   

ADV PRETORIUS SC :    Br ics Bank.  

CHAIRPERSON :    Br ics Bank,  I  th ink.   But  the job never  

happened.  And I  have heard evidence f rom somebody f rom 

the bank who said that  is not  how the bank. . .  that  bank 

operates.   I t  has got  pol ic ies and procedures and Mr Zuma 

had no say,  had no power to force the bank to take Mr Jonas.    

 Mr Jonas himsel f  said the. . .  h is posi t ion as Minister of  

Finance was higher than the posi t ion that  Mr Zuma was 

talk ing about in the bank.  10 

 And Mr Nene said,  actual ly,  the. . .  Mr Zuma’s reason for  

dropping him, that  he was to  go to that  job,  was a 

fabr icat ion.   That  is what Mr Nene said before me under oath 

here.  

 So the quest ion is .   How come somebody f rom the Gupta 

fami ly knew in advanced that  Mr Nene was going to be f i red?  

Then Mr Nene gets f i red.   The President  says:   This man has 

done a stunning job.   But  he f i res h im, nevertheless.  

 The man goes and stays at  home.   The job that  has. . .  

that  the President  ta lked about,  does not  mater ia l ise.   And 20 

Mr Nene said:   He never even phoned me af ter I  had lef t  and 

si t t ing at  home and to check whether  anybody had contacted 

me about th is job.  

 And then,  when Mr Jonas gave evidence,  he said the 

Gupta brother who was in that  meet ing,  among others things,  
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said to him:  I f  you need advisors or you need support  staff  

when you become Min ister of  Finance,  we wi l l  provide.  

 And the replacement of  Mr Nene, Mr Van Rooyen - I  

have heard that  evidence – comes to Nat ional  Treasury on 

the f i rst  day of  his appointment,  comes with  certain advisors 

and those advisors seem to have connect ions wi th the Gupta 

fami ly.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    And Mr Jonas says,  at  that  meet ing,  the 

Gupta brother also told him that  there are people that  they 10 

work wi th and he says one of  them is Mr Br ian Molefe,  

another one is Ms Lynne Brown, Minister of  Publ ic Enterpr ise 

at  that  t ime.  

 And when Mr Gordhan gave evidence before the 

Commission he sa id he heard that  when he was f i red in 2017 

by Mr Zuma, Mr Zuma told the Top Six of  the ANC that  he 

wanted to replace him with Mr Br ian Molefe.   

 And the Commission subsequent ly  asked some members 

of  the Top Six,  Mr Gwede Mantashe,  Dr Zwel i  Mkhize and Ms 

Duarte,  Jessie Duarte to  depose to aff idavi ts to say:   Do you 20 

know anything about th is?   

 And the Commission has got  aff idavi ts f rom them.  They 

did not  give any problems.  They suppl ied aff idavi ts.    

 And those aff idavi ts do say,  indeed Mr Zuma d id suggest  

to the Top Six that  he wanted to replace Mr Gordhan with Mr 
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Br ian Molefe.   The same Mr Brian Molefe that  Mr Jonas says 

he was to ld by the Gupta brother worked. . .  was work ing wi th  

the Gupta’s.    

 And then of  course,  we al l  know, i t  is in the publ ic  

domain that  Mr Br ian Molefe resigned f rom Eskom af ter the 

Publ ic Protector ’s  report .    

 I  th ink he said he wanted to  clear his name of  whatever  

but  later went to par l iament.   I  th ink he went to par l iament  

about  a month or two before Mr Gordhan was f i red.   And then 

Mr Gordhan was f i red.   Mister. . .   10 

 I  th ink the three members of  the ANC Top Six who have 

provided aff idavi ts,  sa id that  the Top Six rejected Mr Zuma’s 

suggest ion to replace Mr Gordhan with Mr Molefe.    

 And then what we do know is  that  Mr Gordhan was then 

succeeded by Mr Gigaba.   

 And what we do know, i t  is in the publ ic domain,  is that  i t  

d id not  take long af ter that  before Brian Molefe resigned f rom 

parl iament.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    And Mr Zuma must enl ighten the 20 

Commission on al l  of  these matters.  

ADV PRETORIUS SC :    Yes,  Chai r.   Chai r,  there are,  apart  

f rom those Terms of  Reference,  there are other Terms of  

Reference where Mr Zuma’s evidence would be necessary fo r  

the Commission to complete i ts invest igat ions adequately.    
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 The 1.6 which talks about  government advert is ing in  the 

New Age Newspaper and other undue benef i ts to the Gupta 

fami ly.    

 There has been evidence di rect ly impl icat ing the former 

President .   Mr Sundaram’s evidence,  for example,  where you 

have asked for in format ion f rom the former President  which 

has not  been forthcoming.    

 So there are a number of . . .  there is the evidence,  for  

example,  of  the exchange and the study of  the former 

President  at  his res idence in Pretor ia,  Chai r.   Where the 10 

Gupta ’s demanded “favours” f rom the then Minister  

Shabangu in relat ion to mining l icenses.    

 A l l  those issues are issues that  need to be addressed.   

And the evidence to date is rep lete wi th such examples 

where i t  is necessary for  you Chair  to  invest igate these 

matters as a matter of  your Terms of  Reference.  

CHAIRPERSON :    H’m.  I  mean, I  am hearing evidence these 

days relat ing to Eskom.  And hearing evidence f rom Mr Tsotsi  

and f rom Mr Nick Linnel l .   I t  is to the effect  that ,  Ms Dudu 

Myeni  cal led Mr Linnel l  to Pretor ia and said you. . .  I  need you 20 

to come and meet  wi th the president .   He came.   

 The president  did  not  meet them then but  then he was 

told:   Go to Durban.   They have been meet ing at  the 

President ’s off ic ia l  res idence on Sunday the 8t h o f  March.   

He went there.   Mr Tsotsi  was cal led there.    
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 And a discussion took place which was to the effect  that  

there should be an inquiry  into the affai rs  of  Eskom and 

certain execut ives must  be suspended.   

 Ms Lynne Brown,  I  have read her aff idavi t  that  she has 

given to the Commission.   I f  I  understood her evidence in the 

aff idavi t  correct ly.   She says she knew nothing about that  

meet ing in Durban and yet ,  she was Minister of  Publ ic  

Enterpr ises.    

 And both Mr Linnel l  and Mr Tsotsi  say that  President  

Zuma took part  in  that  meet ing.   I  have seen the statement 10 

by Ms Dudu Myeni  who denies that  Mr Zuma took par t  in that  

meet ing.  

 I  have heard evidence that  in regard to Eskom and a 

board meet ing that  was supposed to happen on the 

26t h of  February,  was cancel led because Mr Zuma cal led the 

chairperson of  the board the n ight  before and cal led the 

act ing DG of  the Department of  Publ ic Enterpr ises and sa id 

that  meet ing must  be cancel led.  

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    And the act ing DG at  the t ime says,  when 20 

the President  cal led her because he said he could not  f ind 

the minister or deputy minister.    

 When she said:   But  we cannot interfere.   Or something 

to that  effect .   He says,  Mr Zuma said:   Wel l ,  that  meet ing 

must  be cancel led and dropped the phone.   
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 Now with regard to Eskom.  The evidence that  is  

unfolding and there are more wi tnesses who wi l l  come and 

maybe the picture wi l l  change when everybody has given 

evidence.    

 But  at  th is stage,  the evidence that  seems to emerge 

suggest  that  there may wel l  be credence to the proposi t ion 

that  certain decis ions that  were made by the Eskom Board 

were dictated to the Exco Board f rom outside Eskom.   

 And certain execut ives were removed.  And then Mr 

Brian Molefe and Anoj  S ingh f rom Transnet were then 10 

seconded to Eskom to take some of  the posi t ions of  the 

execut ives who were suspended and then al lowed to leave or  

k icked out .    

 And I  have heard certain ev idence about al legat ions 

re lat ing to Mr Brian Molefe and Anoj  Singh of  Transnet,  who 

were leading evidence of  some of  the people who the board 

had asked to Mr Brian Molefe and to Mr Anoj  S ingh when 

they were at  Transnet,  about  money that  they say they have 

got  f rom the Gupta’s in the night  and so on.    

 Of  course,  they wi l l  come and give thei r  evidence and 20 

maybe one wi l l  get  a di fferent  p icture and maybe one would 

come to the conclusion that  nothing l ike that  ever happened.   

But  these,  al l  of  these things cannot be ignored.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    I  cannot ignore these things when I  asked 
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the quest ion:   Should I  cal l  Mr Zuma to appear?  I  cannot  

ignore those i f  I  am going to do my job properly.  

ADV PRETORIUS SC :    H ’m, h’m.  And you have been 

caut ious to say that  no f indings have been made.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    But  you have evidence before you 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    . . .which requi res invest igat ion.  

CHAIRPERSON :    H’m.  10 

ADV PRETORIUS SC :    And as night  fo l lows day,  evidence 

impl icat ing the former President  must  be examined,  including 

through the evidence of  the former President  himsel f .    

CHAIRPERSON :    H’m.  

ADV PRETORIUS SC :    There are other examples.   Chai r,  

the record is . . . [ in tervenes]   

CHAIRPERSON :    Ja,  is replete.  

ADV PRETORIUS SC :    . . . replete of  such evidence.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    Di rect  inter ference in the act iv i t ies of  20 

law enforcement agencies.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    Appointments and dismissals.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    The meet ing wi th Gavin Watson 
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. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    . . . in re lat ion to the BOSASA 

prosecut ion.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    Those sorts of  issues . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    . . .need to be deal t  wi th.  

CHAIRPERSON :    I  mean, there was evidence by some of  

the people who were senior off ic ia ls wi th in the Intel l igence 10 

community that  thei r  departments had. . .  or uni ts had 

conducted certain  invest igat ions of  cr iminal  nature.    

 And the minister serving under Mr Zuma or State 

Securi ty,  Dr Cwele cal led one of  them to a meet ing at  the 

ai rport  where he told them,  according to the evidence placed 

before me that  President  Zuma had said that  the 

invest igat ion should be stopped.  I  need to look to al l  of  

those things.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    How can I  ignore those things? 20 

ADV PRETORIUS SC :    Yes,  Chai r.  

CHAIRPERSON :    How can I  ignore al l  of  those things?  And 

al l  I  am doing,  I  am doing my job to establ ish exact ly what  

happened. 

ADV PRETORIUS SC :    Correct .  
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CHAIRPERSON :    So that  I  can prepare reports that  is based 

on evidence that  has been presented by cross-sect ion of  

people.   And i f  he is impl icated,  I  am giving him an 

opportuni ty to come here and clear  his name.   

 But  I  want to know what he has to say about those 

things.   He might  he does not  want to clear  his name.  That  

is f ine.    

 But  I  want to know what he knows about the things that  

have been said.    

ADV PRETORIUS SC :    Yes.   Chair,  in  summary then.   In 10 

evidence before you and to date,  and I  st ress to date,  

because there is more to come.   

 Mr Zuma has been or may be impl icated by the evidence 

of  at  least  34 wi tnesses.   That  perhaps is enough to qual i fy,  

certainly under Sect ion 3(1) of  the act .    

 Chai r,  in relat ion to the second issue that  is why there is  

an added reason that  i t  is necessary and desirable for a 

summons to be issued.   

 The Commission,  qui te apart  f rom i ts mandate,  the law,  

but  as a pract ical  considerat ion,  requires certainty in regard 20 

to the fact  of  Mr Zuma’s appearance and the dates of  his  

appearance.  

 We are simply so close to the end of  the Commission’s 

hearings that  the proper and eff ic ient  funct ioning of  the 

Commission would be rendered impossible unless we have 
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that  certainty and you are ent i t led to  take that  into account in  

the exercise of  your discret ion.  

 The history of  Mr Zuma’s cooperat ion or lack thereof  

wi th the Commission,  is set  out  in  the wri t ten submissions.   

Paragraphs 18 and 19,  Chai r,  you dur ing 2018, requested Mr 

Zuma through his legal  representat ives to provide a 

response to the evidence of  Ms Mentor and Mr Maseko.   That  

has not  been forthcoming.  

 You wi l l  recal l  the wel l -known areas of  interest  

undertaken.   There have been and this. . .  the paragraphs of  10 

the heads and perhaps,  I  should just  ment ion one or two.  

 The most  recent  undertaken.   Just  to put  that  in  i ts  

context .   At  the last  appearance of  the former President  

where he se ized to answer quest ions,  to put  i t  at  i ts l ightest .  

 An arrangement  was made and an agreement was 

reached that  the legal  team would provide a document  

containing areas of  interest .  

 There was an agreement and repeated promises that  

that  areas of  interest  document would be responded to.   I t  

has not  been responded to.    20 

 In his opposing aff idavi t  dated the 13t h of  January 2020,  

that  is the opposing aff idavi t  to th is appl icat ion,  Mr Zuma 

stated:  

“ I  wi l l  be sending the Commission my responses to  

the areas of  interest  sent  to me.  This was al ready 
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prepared but  could not  be completed when I  fe l l  i l l . ”  

 Now we are ten months later Chai r.   That  document  st i l l  

has not  been forthcoming.  

CHAIRPERSON :    Wel l ,  in terms of  the agreement that  was 

reached on the 19t h of  July,  when he was before the 

Commission,  you were. . .  the legal  team of  the Commission 

were required to  furnish his lawyers wi th in,  I  th ink,  two 

weeks wi th a document that  would indicate the areas of  

interest  in the var ious aff idavi ts  that  he had to focus on and 

responding.   10 

 And the agreement was that ,  as far as I  can recal l ,  once 

you had furnished his lawyers wi th such a document,  which 

you did around, I  th ink,  on the 30t h o f  July.  

ADV PRETORIUS SC :    I t  was sl ight ly later.  

CHAIRPERSON :    Oh.  

ADV PRETORIUS SC :    I t  was in the f i rst  week.  

CHAIRPERSON :    Or f i rst  week,  ja.  

ADV PRETORIUS SC :    Of  the fol lowing month.  

CHAIRPERSON :    Yes.   Once you had done that . . .  

ADV PRETORIUS SC :    I  am told i t  was the 30t h,  Chai r.  20 

CHAIRPERSON :    Yes,  I  th ink i t  was.  

ADV PRETORIUS SC :    But  there were some admin ist rat ive 

hiccup.  

CHAIRPERSON :    Ja,  I  th ink a lot  o f  . . . [ intervenes]   

ADV PRETORIUS SC :    In any event ,  i t  was del ivered.  
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CHAIRPERSON :    Ja.   Once you had done that ,  you and Mr 

Zuma’s counsel  were supposed to agree a date by when they 

would f i le his aff idavi t  or aff idavi ts.    

 And i f  the two of  you did not  agree,  the arrangement was 

that  you would then br ing that  issue to me and I  wi l l  decide 

the t imeframe.   

 Now from what I  read,  one,  they d id not  f i le aff idavi ts.   

Two, they did not . . .  they do not  seem to have reached any 

agreement wi th you.    

 And they promised at  some stage,  I  th ink f rom what I  10 

read in the correspondence exchanged between yoursel f  and 

them, that  Mr Zuma’s aff idavi t  or a ff idavi ts would be f i led on 

the 13t h of  September,  last  year.   That  did not  happen.   

 Subsequent ly,  they kept  on promising that  they would be 

f i led.   They have never been f i led.    

 And no condonat ion appl icat ion has been f i led and no 

explanat ion,  as far as I  recal l ,  has been proffered to say 

what is the di ff icul ty to the extent  that  he may be saying in 

his aff idavi t ,  at  a  certain stage he fel l  i l l  and that  impacted 

the preparat ion.    20 

 I t  seems that  that  was long af ter  the deadl ine had 

happened.  And there was simply nothing coming f rom them. 

ADV PRETORIUS SC :    Wel l ,  Chai r  there were repeated 

undertakings.    

CHAIRPERSON :    H’m.  
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ADV PRETORIUS SC :    On 12t h September 2019, Mr Zuma’s 

at torneys conf i rmed that  he would provide his answers to  the 

areas of  interest  document previously provided to him.  And 

then Chai r,  on the 30t h of  September,  Mr Zuma’s at torneys 

requested a “ indulgence” to  p rov ide  the  Commiss ion  w i th  

the  answers  to  the  areas o f  in te res t  by  20  October  2019  

and s imp ly  a f te r  tha t  no th ing  has been fo r thcoming.    

 Even in  January  th is  yea r,  in  oppos i t ion  to  the  

app l i ca t ion  i t  sa id  the  document  i s  ready,  I  jus t  cannot  

f ina l i se  i t .   Ten  months  la te r  we s t i l l  do  no t  have the  10 

document  here .    

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    So the  impor t ,  le t  a lone the  

imp l ica t ions o f  tha t  a re  c lea r.  

CHAIRPERSON:    O f  course ,  Mr  Zuma’s  m ight  no t  be  here  

today but  they  had f i led  h is  a f f idav i t  oppos ing  th i s  

app l i ca t ion .   One  o f  the  issues tha t  a r ises  is  th is ,  when I  

inv i ted  Mr  Zuma las t  year  to  appear  be fore  the  Commiss ion  

f rom the  15 to  the  19  Ju ly,  they  cr i t i c i sed me fo r  inv i t ing  

h im say ing  tha t  tha t  i s  no t  p rov ided any ru le  say ing  in  20 

te rms o f  what  ru le  a re  you inv i t ing  our  c l ien t ,  you  know?  

And when i t  was  –  you know,  i t  was jus t  a  cour tesy,  you  

know,  to  say le t  us  no t  i ssue a  summons because  he has 

promised to  coopera te  w i th  the  Commiss ion ,  they seemed 

to  have an ob jec t ion  to  say why are  you not  ac t ing  in  te rms  
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o f  the  ru les  …[ in tervenes]  

ADV PRETORIUS SC:    O f  wh ich  led  to  summons.  

CHAIRPERSON:    Now the  lega l  t ime has now app l ied  tha t  

I  shou ld  au thor i se  a  summons,  then they oppose tha t  and  

say you make i t  as  i f  he  is  no t  coopera t ing .   So when you  

ac t  and show cour tesy  and say come and appear  be fore  the  

Commiss ion  w i thout  i ssu ing  a  summons,  you are  c r i t i c i sed.   

When you say okay,  le t  us  i ssue  a  summons,  then you are  

c r i t i c i sed.  

ADV PRETORIUS SC:    Then you not  be ing  po l i te .  10 

CHAIRPERSON:    I  mean,  there  are  many peop le  who have  

been requested by  the  Commiss ion  to  appear  be fore  the  

Commiss ion  and they have never  had any hes i ta t ion .   We 

have to ld ,  you know,  Mr  Zuma’s  a t to rneys be fore  –  I  was 

look ing  a t  the  cor respondence  here ,  tha t  I  to ld  the  

Pres ident ,  cur ren t  Pres ident  tha t  be fore  the  Commiss ion  

f in ishes i t s  work  i t  wou ld  be  impor tan t  tha t  he  comes and  

g ives ev idence before  the  Commiss ion  because the  mat te rs  

tha t  the  Commiss ioner  i s  look ing  a t ,  s ta te  capture ,  

happened a t  a  t ime when he was  Mr  Zuma’s  depu ty.   The 20 

cur ren t  Pres ident  had no hes i ta t ion ,  he  sa id  you are  r igh t ,  I  

am go ing  to  come.   You te l l  me when I  must  come and I  w i l l  

come and I  sa id  the  ANC must  a lso  come and I  was to ld  the  

ANC has no hes i ta t ion  to  come.   

 The Commiss ion  has approached  o ther  leaders  o f  
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the  ANC,  Mr  Mantashe,  and asked them to  f i le  a f f idav i t s  

w i thout  compel l ing  them and they responded by  f i l i ng  

a f f idav i t s .   Mr  Mantashe,  Dr  Zwel i  Mkh ize ,  Ms  Jess ie  

Duar te ,  the  Pres ident  h imse l f  was asked,  w i thout  be ing  

compel led ,  to  f i le  an  a f f idav i t  about  whethe r  had had any 

in te rac t ions w i th  the  Guptas .   He f i led  h is  a f f idav i t ,  he  d id  

no t  have to  be  compel led .  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    He d id  no t  compla in  tha t  there  was no 

ru le  fo r  mak ing  such a  request .  10 

ADV PRETORIUS SC:    Yes.   Cha i r,  I  must  s t ress  tha t  the 

app l i ca t ion  by  the  lega l  team has not  been prompted  by  the  

no t ion ,  wh ich  is  a  p reposterous not ion ,  f rank ly,  tha t  you are  

no t  a l lowed to  i ssue po l i te  inv i ta t ions  because the  law does  

not  exp ress ly  say,  you know,  you  may do so .   There  are  

good lega l  and fac tua l  g rounds qu i te  apar t  f rom tha t .   But  

the  propos i t ion  tha t  you are  no t  en t i t led  by  law to  i ssue a  

po l i te  inv i ta t ion  to  w i tnesses  to  come before  the  

Commiss ion  to  g ive  ev idence vo lun tar i l y  cannot  s tand.  

CHAIRPERSON:    Ja ,  I  mean,  a l l  i t  seems is  I  am not  20 

supposed to  ask  h im to  come,  I  am not  supposed to  

au thor ise  a  summons to  be  issues to  compel  h im to  come,  

so  …[ in te rvenes]  

ADV PRETORIUS SC:    Bu t  when you do… 

CHAIRPERSON:    So  I  guess I  am supposed to  jus t  fo ld  my 
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hands and not  do  anyth ing .  

ADV PRETORIUS SC:    Yes,  Cha i r.   The tes t ,  o f  course ,  i s  

you have a  du ty,  you have a  d iscre t ion ,  you have a  

mandate  and you have the  power  and tha t  must  be  

exerc ised reasonab ly  in  te rms o f  d isc re t ion  and a l l  the  

fac ts  tha t  a re  incont rover t ib le ,  Cha i r,  and I  w i l l  dea l  w i th  

some more  now and make i t  cer ta in l y  beyond,  in  our  

submiss ion ,  any  doubt  tha t  tha t  d iscre t ion  wou ld  be  

reasonab ly  exerc i sed.  

CHAIRPERSON:    I  th ink  the  one quest ion  tha t  I  th ink  you  10 

w i l l  need to  dea l  w i th  i s  to  the  – i t  i s  two quest ions ,  one is  

whethe r  when the  po in t  Sect i on  3 .1  says tha t  the  

Commiss ion  has go t  power  to  summon wi tnesses,  we know 

tha t  th is  Act  i s  a  1947 Act ,  i t  i s  very  o ld ,  a t  tha t  t ime there  

was on ly  one way o f  summoning tha t  cou ld  happen.   One 

quest ion  is  whether  tha t  summon ing in  th is  day and age  

wou ld  inc lude summoning a  w i tness to  appear  and g ive  

ev idence by  v ideo l ink  or  in  any  o ther  way tha t  may be  

done w i th  techno logy.   I  ra ise  tha t  because you w i l l  

remember  tha t  in  h is  a t to rney ’s  le t te rs  one o f  the  th ings 20 

they say i s  tha t  because o f  h i s  age and Cov id -19 h is  

doctors  have adv ised h im to  l im i t  h is  movement .  

 So the  normal  way o f  –  when a  summons is  i ssued  

in  any cour t  to  be  se rved on somebody to  appear  be fore  

tha t  cour t ,  i t  means tha t  tha t  person must  phys ica l l y  come 
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to  the  cour t .  

 Now the  quest ion  o f  Cov id-19 may we l l  be  

someth ing  tha t  needs to  be  looked a t .   I  do  no t  have a  

prob lem i f  –  I  w i l l  no t  have a  p rob lem i f  he  were  to  say fo r  

Cov id-19 reasons  I  wou ld  p re fe r  to  g ive  ev idence v ia  v ideo  

l ink .   As  long as  he  does so  w i th in  the  borders  o f  the  

Repub l ic  and not  f rom outs ide ,  I  wou ld  no t  have a  p rob lem,  

I  have indeed au thor ised the  g i v ing  o f  ev idence by  some 

wi tnesses v ia  v ideo l ink .   I  th ink  one o f  them was Mr  

Mkhwanaz i  who asked when –  I  do  no t  know wh ich  leve l ,  a t  10 

leve l  we were  in ,  sa id  fo r  Cov id-19 reasons he was  

re luc tan t  to  t rave l  and he asked i f  he  cou ld  g i ve  ev idence  

v ia  v ideo l ink ,  I  au thor i sed tha t ,  i t  happened.   So I  cou ld  do  

the  same wi th  Mr  Zuma i f  he  has a  leg i t imate  reason tha t  

because o f  h is  age.  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    So  –  bu t  the  quest ion  is  whethe r  

summon wi tnesses as  used in  Sec t ion  3 .1  i s  w ide  enough  

to  encompass tha t  mean ing .    

ADV PRETORIUS SC:    Yes.  20 

CHAIRPERSON:    O f  course  maybe i f  i t  does not ,  i f  i t  no t  

w ide  enough to  encompass tha t  mean ing ,  i t  may be  tha t  the 

summons might  i nc lude someth ing  to  wh ich  we w i l l  say  i f  

he  w ishes to  g ive  ev idence v ia  v ideo l ink  and he adv ises  

the  Commiss ion  t imeous ly  on  those dates  then h is  
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appearance,  v ia  v ideo l ink ,  w i l l  be  deemed to be  

compl iance w i th  t he  summons.   I  am not  sure .   What  do  you  

say about  tha t  i ssue?  

ADV PRETORIUS SC:    Yes,  Cha i r.   The sect ion  has a  

t ime less  e lemen t  to  i t  because i t  says  you,  as  a  

Commiss ioner,  have the  powers  tha t  the  H igh  Cour t  has  

and tha t  power  has been in te rp re ted  and app l ied  over  t ime.   

In  fac t  the  lega l  team has done an  op in ion  on  th is  wh ich  we  

can le t  you have,  obv ious ly,  bu t  I  do  th ink  i t  i s  somewhere  

in  your  own arch ives as  we l l ,  the  many f i les  tha t  you have.    10 

I  am to ld  tha t  there  is  no  sound,  Cha i r.  

CHAIRPERSON:    Oh.  

ADV PRETORIUS SC:    Perhaps i t  i s  impor tan t  tha t  there  

shou ld  be  sound.  

CHAIRPERSON:    No,  i t  i s  impor tan t .  

ADV PRETORIUS SC:    Pure ly  co inc identa l ,  Cha i r.  

CHAIRPERSON:    Wel l ,  maybe I  shou ld  ad jou rn  wh i le  they  

are  a t tend ing  to  i t .  

ADV PRETORIUS SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Yes.   We wi l l  ad jou rn  fo r  a  few minutes .   20 

Hopefu l l y  they can so r t  ou t  the  sound qu ick ly.   We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    I  unders tand the  sound is  back.  

ADV PRETORIUS SC:    Yes thank you Cha i r.   Cha i r  we  
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were  dea l ing  w i th  the  impor t  and mean ing  in  today ’s  

techno log ica l  age o f  the  prov i s ions o f  Sect ion  31  o f  1947  

Commiss ion ’s  Act .   The powers  o f  the  Cour t  . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  P re tor ius ,  I  jus t  wanted to  

say –  I  jus t  wanted to  say tha t  the  regu la t ions  o f  th is  

Commiss ion ,  wh ich  were  promulgated by  Mr  Zuma when he 

was Pres ident  inc lude Regu la t ion  10 [6 ]  and Regu la t ion  

10 [6 ]  says:  

“For  the  purposes  o f  conduct ing  an  invest iga t ion  the  

Cha i rperson may  d i rec t  any person to  submi t  an  10 

a f f idav i t  o r  a f f i rmed dec la ra t ion  or  to  appear  be fo re  

the  Commiss ion  to  g ive  ev idence or  to  p roduce any  

document  in  h i s  o r  her  possess ion  or  under  h i s  o r  

her  cont ro l ,  each  has a  bear ing  on  the  mat te r  be ing  

invest iga ted  and may examine such person. ”  

ADV PRETORIUS SC:    Yes Cha i r  and those regu la t ions  

have been promulgated under  the  amended 1947 Act ,  wh ich  

says tha t  the  Pres ident  may issue regu la t ions to  expand 

the  powers  o f  the  Commiss ion .  

CHAIRPERSON:    Yes,  yes .    20 

ADV PRETORIUS SC:    Chai r  the  1947 Act ,  wh ich  g i ves  

powers  to  the  Commiss ion  wh ich  a re  equ iva len t  to  the  

powers  o f  the  H igh  Cour t  i s  ins t ruc ted ,  because the  powers  

o f  the  H igh  Cour t  have been deve loped over  t ime  th rough 

the  app l i ca t ion  o f  the  summons p rov is ions and the  g i v ing  o f  
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ev idence prov is ions to  take  account  o f  techno logy.   There  

is  the  judgment  o f  Satchwel l ,  J ,  the  techno logy o f  the  v ideo  

l ink  i s  now accepted both  in  o the r  ju r i sd ic t ions  and South  

A f r i ca  as  an  e f f i c ien t  and e f fec t i ve  way o f  p rov id ing  ora l  

ev idence both  in  ch ie f  and in  c ross-examinat ion  and tha t  

th is  i s  s imp ly  another  too l  fo r  secur ing  e f fec t i ve  access to  

jus t i ce .     

 We have the  example  o f  ch i ld ren  g iv ing  ev idence  

v ia  v ideo l ink ,  we have the  example  o f  i n  camera  

w i tnesses,  o r  w i t nesses who don ’ t  g ive  ev idence d i rec t l y  10 

bu t  over  v ideo and sound l inks ,  so  there  i s  no  reason why a  

person whose immuni ty  i s  th rea tened by  Cov id  cond i t ions  

shou ldn ’ t  a lso  be  ca te red fo r  under  the  expanded  

techno log ica l  rub r ic  o f  the  g iv ing  o f  ev idence.  

 Of  cou rse  you make the  qua l i f i ca t ion  wh ich  is  

impor tan t  tha t  the  w i tness must  be  w i th in  the  ju r isd ic t ion  o f  

the  Cour t ,  so  tha t  the  ev idence tha t  i s  g iven  can be  

accounted fo r  in  te rms o f  the  law wi th in  the  borde rs  o f  the  

count ry.    

CHAIRPERSON:    Yes,  the  one approach may be to  take  20 

the  summoning to  be  w ide  enough to  inc lude a  v ideo l ink ,  

another  approach  might  be  what  I  sa id  ear l ie r  on  to  have  

the  summoning as  i t  wou ld  be  in  a  summons but  to  have 

someth ing  tha t  says e i the r  maybe in  the  summons tha t  

says i f  the  w i tness,  i f  Mr  Zuma th rough ar rangements  w i th  
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the  Commiss ion  appears  v ia  v ideo  l ink  on  the  days tha t  a re  

spec i f ied  tha t  w i l l  be  deemed to  be  compl iance w i th  the  

summons.  

ADV PRETORIUS SC:    Yes Cha i r.   In  fac t  I  th ink  tha t  has  

been p rov ided fo r  in  o ther  cases spec i f i ca l l y  i n  camera  

w i tnesses.  

CHAIRPERSON:    Yes,  because then i t  g ives  h im an 

oppor tun i ty  tha t  i f  he  has no  p rob lem g iv ing  ev idence but  

he  has a  prob lem because o f  h is  age and Cov id  19  then  

tha t  i s  taken care  o f ,  i t  can ’ t  be  advance as  a  reason fo r  10 

no t  appear ing  whereas i f  tha t  i s  no t  done he might  say  the  

Cov id  s i tua t ion  is  a  good enough reason fo r  me  not  to  

appear  so  bu t  i f  one –  i f  tha t  i s  dea l t  w i th  tha t  way  then he  

can ’ t  advance tha t ,  tha t  reason.  

ADV PRETORIUS SC:    Okay,  yes .    And the  powers  tha t  

you have are  based in  s ta tu te  as  we l l  as  in  regu la t ions  

wh ich  have been  empowered by  s ta tu te  express ly,  as  we l l  

as  the  genera l  power  tha t  du r ing  the  charge  o f  the  

procedures,  and th is  i s  essent ia l l y  g iven the  au thor i t y  i s  a  

p rocedura l  mat te r.  20 

 Cha i r  i f  I  may jus t  f in ish  the  l i s t  o f  i ssues where  the  

fo rmer  Pres ident  has been requested to  ass i s t  you in  your  

invest iga t ions.    

 You requested the  Pres ident  to  respond to  the  

app l i ca t ion  made by  Ms Reddy T labe tha t  was an  
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app l i ca t ion  made  by  her  to  g i ve  ev idence and to  c ross-

examine the  fo rmer  Pres ident ,  a r is ing  ou t  o f  h is  own  

ev idence and in  tha t  respect  a  request  was made and there  

has been no response to  tha t .   

 You have issued  a t  leas t  two 10 .6  d i rec t i ves ,  the  

prov is ion  to  wh ich  you have jus t  re fe r red  Cha i r,  requ i r ing  

h im to  respond,  and th i s  i s  more  than an inv i ta t ion  Cha i r,  

th is  i s  an  exerc ise  o f  the  compulsory  power,  to  respond to  

the  ev idence o f  Messrs  Tsots i ,  L inne l l  and Matona  and to  

respond to  the  ev idence o f  Mr  Popo Mole fe  in  the  Eskom 10 

and in  the  PRASA mat te rs  respec t ive ly.   Those have not  

been compl ied  w i th .  

CHAIRPERSON:    Wel l  one o f  those,  I  fo rge t  wh ich  one,  

was I  s igned the  regu la t ion  10 .6  d i rec t i ve ,  I  th ink  on  the  

28 t h  o f  August .   That  may have been the  one re la t ing  to  the  

a f f idav i t  o f  Mr  Tsots i  and so  on ,  o r  i t  may have been the  

one re la t ing  to  Mr  Popo Mole fe ’s  a f f idav i t  in  ev idence about  

PRASA issues and subsequent ly  I  s igned another  d i rec t i ve  

requ i r ing  Mr  Zuma to  f i le  a f f idav i t s .    

 So  th is  i s  d i f fe ren t ,  in  the  past  there  was a  reques t  20 

in  2018,  tha t  request  has never  been compl ied  w i th ,  there  

was an under tak ing  tha t  the  he  wou ld  f i le  an  a f f idav i t  

dea l ing  w i th  respond ing  to  Genera l  Maseku ’s  ev idence and  

Ms Mentoor ’s  ev idence.   That  has never  been f i led .  

 Then las t  year  when he appeared before  the  
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Commiss ion  there  was an agreement ,  you re fer red  to  i t  

. . . [ in te rvenes]   

ADV PRETORIUS SC:   Yes fo l lowed up by  severa l  

p romises.  

CHAIRPERSON:    Yes,  and agreement  tha t  was conc luded  

w i th  h im th rough h is  lawyers ,  and wh ich  I  announced 

pub l i ca l l y  and I  remember  a f te r  announc ing  the  te rms o f  

tha t  agreement  I  ca l led  upon you and h is  counse l  to  

conf i rm tha t  I  had co r rec t l y  recorded the  te rms and both  o f  

you conf i rmed and he had agreed th rough h is  l awyers  to  10 

f i le  an  a f f idav i t ,  o r  a f f idav i t s  respond ing  to  var ious 

a f f idav i t s  o f  w i tnesses who . . . [ in te rvenes]   

ADV PRETORIUS SC:    The areas o f  in te res t  documents?  

CHAIRPERSON:    Yes,  tha t  a f f idav i t ,  those a f f idav i t s  have  

never  been fu rn i shed,  so  whethe r  you request  h im to  f i le  an  

a f f idav i t  you request  h im n ice ly,  you don ’ t  ge t  an  a f f idav i t .   

Whethe r  there  i s  an  ag reement  w i th  h is  l awyers  or  an  

a f f idav i t  he  w i l l  f i l e  a f f idav i t s ,  you don ’ t  ge t  those a f f idav i t s  

and now when you issue  a  d i rec t i ve ,  because  

. . . [ in te rvenes]   20 

ADV PRETORIUS SC:    Which  came as a  c r im ina l  sanct ion .  

CHAIRPERSON:    Sor ry?  

ADV PRETORIUS SC:    The d i rec t i ve  now car r ies  a  

c r im ina l  sanct ion .  

CHAIRPERSON:    Yes,  now the  las t  t ime I  heard  was tha t  
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the  d i rec t i ve  tha t  I  i ssued on the  28 t h  o f  August  compel l ing  

h im to  f i le  an  a f f idav i t  I  cannot  remember  whethe r  i t  was in  

regard  to  the  Eskom mat te r  and  the  Durban meet ing  or  

whethe r  i t  was in  regard  to  PRASA,  bu t  the  dead l ine  wh ich  

had been g i ven the  las t  t ime I  had i t  had come and gone  

and he had not  f i l ed  any a f f idav i t  and in  regard  to  another  

one I  suspect  tha t  the  dead l ine  has come and gone,  bu t  I  

don ’ t  –  I  haven ’ t  been to ld  whether  he  has f i led  an  

a f f idav i t .  

 So whether  you make a  request  n ice ly  he  won ’ t  f i le  10 

an  a f f idav i t .   Whether  you reach  an agreement  w i th  h im 

and he under takes to  f i le  an  a f f idav i t  he  won ’ t  f i l e  i t .   When 

I  i ssue a  d i rec t i ve  in  te rms o f  the  regu la t ions,  a t  leas t  in  

regard  to  one he  d id  no t  f i l e  an  a f f idav i t  w i th in  the  t ime 

tha t  was g i ven and to  my knowledge he d id  no t  f i l e  an  

app l i ca t ion  to  request  an  ex tens ion  o f  t ime and in  te rms o f  

the  regu la t ions as  amended fa i lu re  to  comply  w i th  a 

d i rec t i ve  i ssued by  the  Cha i rperson in  te rms o f  Regu la t ion  

10 [6 ]  fa i l ing  to  comply  w i th  i t  w i thout  su f f i c ien t  cause is  a  

c r im ina l  o f fence.  20 

ADV PRETORIUS SC:    Cor rec t .   Cha i r  there  were  two  

fu r ther  inv i tes  o f  a  less  fo rmal  na ture  to  respond  to  Mr  

Human’s  a f f idav i t  dea l ing  w i th  the  ev idence  o f  Mr  

Sunderam and  an inv i ta t ion  to  respond to  the  a f f idav i t s  o f  

Mr  Megwe and Ms P i l lay  a lso  dea l ing  w i th  the  ev idence o f  
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Mr  Sunderam,  those have not  been  compl ied  w i th  e i t he r.  

 Impor tan t ly  fo r  the  quest ion  o f  an  appearance Cha i r  

you have se t  as ide  a t  leas t  f i ve  separa te  weeks  in  the  

ca lendar  o f  the  Commiss ion  fo r  the  appearance  o f  Mr  

Zuma,  wh ich  have not  been adhered to  and what  you 

d i rec ted  Cha i r  was tha t  i f  he  wasn ’ t  to  appear  o r  had good  

reason not  to  appear  he  shou ld  make fo rmal  app l i ca t ion ,  

tha t  hasn ’ t  been rece ived e i the r.  

CHAIRPERSON:    I t  was never  done.  

ADV PRETORIUS SC:    There  has never  been a  fo rmal  10 

app l i ca t ion ,  we have a lways had to  dea l  w i th  a l legat ions  

and co r respondence,  and o f  course  tha t  i s  more  than jus t  a  

fo rmal  requ i rement  because  i f  Mr  Zuma’s  lega l  

rep resenta t i ves  were  to  come before  you to  make an  

app l i ca t ion  no t  to  appear  in  any one o f  those f i ve  weeks  

you wou ld  have the  oppor tun i ty  o f  in te r rogat ing  tha t .    I f  i t  

i s  jus t  s imp ly  sent  to  you in  a  le t te r  you don ’ t  have tha t  

oppor tun i ty  a t  a l l ,  so  i t  i s  more  than jus t  a  p rocedura l  

requ i rement  i t  i s  a  substant ive  requ i rement .   

 So Cha i r  in  summary then,  un less  there  is  any 20 

fu r ther  i ssue you want  to  ra ise  the  two quest ions rea l l y  

be fore  you are  wou ld  i t  be  a  reasonab le  exerc ise  o f  the  

power  tha t  you  have to  i ssue summons in  these  

c i rcumstances,  g iven the  te rms o f  re fe rence,  g iven your  

du t ies ,  g iven the  prov is ions o f  Sect ion  31 ,  g iven the  
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p rov is ions o f  Sect ion  10 [6 ]  tha t  must  be  answered in  the  

a f f i rmat ive .   There  are  the  added cons idera t ions  tha t  we  

have jus t  ou t l ined tha t  make i t  p rac t ica l l y  necessary  fo r  

summons to  be  issued and we the re fore  ask  fo r  an  order  in  

te rms o f  the  amended Not ice  o f  App l i ca t ion .  

ORDER 

Having read the  a f f idav i t s  p laced before  me and hav ing  

l i s tened to  submiss ions made by  counse l  represen t ing  the   

Commiss ion ’s  lega l  team I  am sat is f ied  tha t  th is  i s  a  mat te r  

in  wh ich  I  shou ld  grant  the  app l i ca t ion .     10 

 

I  am sat is f ied  tha t  a  p roper  case has been made ou t  fo r  an  

order  au thor is ing  tha t  the  Secre tary  o f  the  Commiss ion  

shou ld  s ign  and  issue a  summons aga ins t  Mr  Jacob  

Ged ley ih lek isa  Zuma,  fo rmer  Pres ident  o f  the  Repub l i c  o f  

South  A f r i ca  to  appear  be fore  the  Commiss ion  a t  ten  

o ’c lock  on  the  16 t h  to  the  20 t h  o f  November  2020  in  th is  

venue on each one o f  those days ,  there fore  I  am go ing  to  

make the  fo l low ing order :  

 20 

1 .  The Secre ta ry  o f  the  Commiss ion  is  hereby autho r ised  

and d i rec ted  to  s ign  and issue a  summons in  te rms  o f  

Sect ion  3  [1 ]  read w i th  [2 ]  o f  the  Commiss ions Act  H  

o f  1947 requ i r ing  Mr  Jacob Ged ley ih lek isa  Zuma,  

fo rmer  P res ident  o f  the  Repub l ic  o f  South  A f r i ca  to  
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appear  be fore  the  Commiss ion  a t  ten  o ’c lock  on  the  

16 t h  to  the  20 t h  o f  November  2020,  bo th  days inc lus ive  

fo r  purposes o f  g iv ing  ev idence befo re  the  

Commiss ion  and be ing  quest ioned in  o rde r  to  

asce r ta in  cer ta in  mat te rs  re la t ing  to  the  sub jec t  o f  the  

invest iga t ions o f  the  Commiss ion .  

 

2 .  Shou ld  Mr  Jacob Ged ley ih lek isa  Zuma make  

appropr ia te  ar rangements  w i th  the  Commiss ion  pr io r  

to  the  da tes  re fer red  to  above to  g ive  ev idence v ia  10 

v ideo l ink  and he subsequent ly  g ives  ev idence  on 

those days v ia  v ideo l ink  tha t  w i l l  be  deemed to  be  

su f f i c ien t  compl iance w i th  the  summons,  and the  

Secre tary  o f  the  Commiss ion  shou ld  inc lude adv ice  or  

words to  th is  e f fec t  in  the  summons so  tha t  Mr  Zuma 

wi l l  know tha t  such appearance w i l l  be  deemed to  be  

su f f i c ien t  compl iance w i th  the  summons.  

 
I s  there  someth ing  tha t  I  am . . . [ in te rvenes]    

ADV PRETORIUS SC:    No Cha i r  tha t  i s  –  we w i l l  ass i s t  the  20 

Secre tary  in  the  dra f t ing  o f  the  summons in  accordance  

w i th  your  o rde r.  

CHAIRPERSON:    Yes,  yes .   That  i s  the  order  I  am mak ing .  

ADV PRETORIUS SC:    Thank you Cha i r.    May we be  

excused.  

CHAIRPERSON:    Yes,  you are  excused.   We wi l l  take  a  
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shor t  ad journment  and once the  w i tness he re  fo r  today i s  

ready then I  w i l l  be  ca l led .  

 We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Good morning Mr Seleka,  good morning 

everybody.  

ADV SELEKA SC:   Morning Chai r.  

CHAIRPERSON:   Are you ready? 

ADV SELEKA SC:   We are ready indeed Chai rperson.  10 

CHAIRPERSON:   Thank you.   I  see Mr Tsotsi  is back.  

ADV SELEKA SC:   Indeed Chairperson the f i rst  wi tness is Mr 

Tsotsi  th is morning.  

CHAIRPERSON:   Welcome back Mr Tsotsi .  

MR TSOTSI:   Thank you.  

ADV SELEKA SC:   Mr Tsotsi  may be sworn in Chairperson.  

CHAIRPERSON:   P lease administer  the oath or aff i rmat ion.  

REGISTRAR:   P lease state your fu l l  names for the record.  

MR TSOTSI:   Zola Andi le Tsotsi .  

REGISTRAR:  Do you have any object ions to tak ing the 20 

prescr ibed oath? 

MR TSOTSI:   No.  

REGISTRAR:   Do you consider the oath to be binding on 

your conscience? 

MR TSOTSI:   Yes I  do.  
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ADV SELEKA SC:   Do you swear that  the evidence that  you 

wi l l  g ive wi l l  be the t ruth;  the whole t ruth and nothing else 

but  the t ruth;  i f  so please raise your  r ight  hand and say,  so 

help me God.  

MR TSOTSI:   So help me God.  

CHAIRPERSON:   Thank you;  you may be seated.  

ADV SELEKA SC:   Thank you Chair.   Chai rperson the main 

bundle we wi l l  be using this morning for Mr Tsotsi  is Eskom 

Bundle 07[A] .  

CHAIRPERSON:   Yes I  got  i t .  10 

ADV SELEKA SC:   Mr Tsotsi  – thank you Chai r.   Mr Tsots i  

you wi l l  have i t  a lso there in f ront  o f  you.  

MR TSOTSI:   Yes I  do.  

ADV SELEKA SC:   That  bundle wi l l  contain Mr Tsotsi  your 

aff idavi t  on the f i rst  – okay we wi l l  use the paginat ion on the 

lef t  hand side top corner – the black paginat ion instead of  

the red.   Okay.   Ja.    

Mr Tsots i  yesterday we ended on a note and I  want to  

cont inue on that  note.   We ended on that  note wi th a 

di fferent  wi tness before us a former member of  the board.   20 

And the main issue wi th which I  want to start  is the apparent  

uncertainty about how the Financial  Di rector got  onto the l ist  

of  the suspended execut ives.     

By the way for the purposes of  background we wi l l  be 

deal ing Chairperson wi th Mr Tsotsi  wi th the end of  the 
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suspension issues.  

CHAIRPERSON:   Yes I  thought you need to … 

ADV SELEKA SC:   Explain that .  

CHAIRPERSON:   Get  him to explain for the publ ic.  

ADV SELEKA SC:   That  is r ight .  

CHAIRPERSON:   Just  because Mr Tsotsi  has been here I  

th ink he is coming to test i fy  for the commission for the thi rd  

t ime now – i f  not  fourth t ime.  So you have cal led him 

especial ly to deal  wi th certain matters relat ing to Eskom that  

he might  not  have deal t  wi th suff ic ient ly;  prev iously or that  10 

you might  not  have covered or that  may have ar isen f rom 

other wi tnesses in  the meant ime.  

ADV SELEKA SC:   Correct  Chai r.  

CHAIRPERSON:   And you want to  put  to him some of  the 

things that  other wi tnesses say about h im.  

ADV SELEKA SC:   That  is correct  Chai r.  

CHAIRPERSON:   Or about  some of  the matters that  he has 

covered.   I  th ink that  is the purpose Mr Tsots i .  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   Why you are back.  20 

MR TSOTSI:   A lr ight .  

ADV SELEKA SC:   Yes.   Now Mr Tsotsi  has been informed 

Chairperson accordingly.  

CHAIRPERSON:   oh okay.  

ADV SELEKA SC:   So – so that  –  that  wi l l  not  take him by 
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surpr ise.  

CHAIRPERSON:   Hm.  

ADV SELEKA SC:   Mr Tsotsi  I  want  to start  wi th the apparent  

uncertainty and i t  may not  be an uncertainty f rom the 

evidence we saw yesterday.   The inclusion of  the Financia l  

Di rector Ms Tsholofelo Molefe on the l ist  of  those who were 

to be suspended.   

 Now as you have test i f ied the – you went to a 

meet ing in Durban on the 8 March 2015.  

MR TSOTSI:   Right .  10 

ADV SELEKA SC:   That  is a Sunday af ternoon.  You meet  

there wi th Ms Dudu Myeni ,  Mr Linnel l ,  the President  jo ins 

you later.   There is Dudu – Ms Dudu Myeni ’s son as wel l  and 

Mr Nick Linnel l  recal ls that  there was a gent leman cal led 

Jabu Maswanganyi .   You had fol lowed that  explanat ion?  You 

fol low the – the narrat ive explanat ion? 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   I  w i l l  not  go in to the detai ls but  in that  

meet ing the request  to you was that  three execut ives should 

be suspended.  Correct? 20 

MR TSOTSI:   Correct .  

ADV SELEKA SC:   Those three execut ives did not  include 

Ms Tsholofe lo Molefe.  

MR TSOTSI:   Correct .  

ADV SELEKA SC:   But  we understand f rom another  wi tness 
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Ms Suzanne Daniels that  she has a meet ing – she is cal led 

to a meet ing by Mr Matshela Koko on the 10 March two days 

af ter your meet ing.   The 10 March 2015 at  Melrose Arch and 

that  there she is made to meet wi th a gent leman cal led Mr 

Sal im Essa.   You would have heard that  f rom her test imony 

at  the Parl iamentary Port fo l io Commit tee and her  aff idavi t  

before th is commission.  

MR TSOTSI:   Yes.  

ADV SELEKA SC:   The meet ing at  Melrose Arch 10 March 

2015 has a commonal i ty wi th your meet ing in respect  of  the 10 

three execut ives.   Correct? 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   But  they add one more.   They add the 

Financial  Di rector.   But  what is interest ing Mr Tsotsi  is how 

Mr Sal im Essa according to Ms Daniels int roduces h imsel f  to  

Ms Daniels.   He according to Ms Daniels he says I  am the 

Minister ’s advisor.    

CHAIRPERSON:   Oh I  missed that  did – did Ms Daniels say 

that? 

ADV SELEKA SC:   Yes Chai r.  20 

CHAIRPERSON:   Oh I  missed that .   How could I  miss that?  

Is i t  in another bundle? 

ADV SELEKA SC:   I t  is in… 

CHAIRPERSON:   I  would l ike to see that .  

ADV SELEKA SC:   Yes,  no correct  Chai r.   I t  is in Ms Daniels’ 
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bundle.   I  wi l l  open the page to i t .  

CHAIRPERSON:   Ja have I  got  i t  here?  I  would l ike to see 

i t .    

ADV SELEKA SC:   Chair  I  – I  used a di fferent  f i le – let  us 

see.   Oh here is my f i le.   Because mine is  marked and I  can 

easi ly get  the page which I  want.   That  is on page – that  is  

page 9 Chairperson.  

CHAIRPERSON:   What bundle? 

ADV SELEKA SC:   That  is bundle – Eskom Bundle 08.  

CHAIRPERSON:   Okay.  10 

ADV SELEKA SC:   Eskom Bundle 08.   I t  he lps to  re-read 

these things Chai rperson and you see these things.  

CHAIRPERSON:   There is a lot  to  read and somet imes you 

miss something.  

ADV SELEKA SC:   Yes.   Paragraph.  

CHAIRPERSON:   What paragraph. 

ADV SELEKA SC:   Paragraph 22 Chai rperson.  

CHAIRPERSON:    

“As we were chat t ing a gent leman walked 

into the board room and introduced himsel f  20 

as Sal im Essa advisor to Minister Brown.”  

I  had missed that .   But  apart  f rom the signi f icance that  you 

may at tach to i t  for purposes of  these – there is another 

signi f icance that  you might  not  be aware of  that  –  but  that  I  

am aware of  that  is that  i f  I  recal l  correct ly when Minister  
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Mosebenzi  Zwane went to Switzer land and met wi th the CEO 

of  I  th ink Glencore Mines in order when Tegeta wanted to – 

wanted to preclude some agreement wi th Glencore i t  is said 

that  Mr Sal im Essa at tended that  meet ing and Mr Ephra im 

who gave evidence before the commission last  year said that  

he had been told  that  Mr Sal im Essa had intro – or rather  

that  Mr Sal im Essa was int roduced to the CEO of  Glencore 

as an advisor to Minister Mosebenzi  Zwane.   

Mr Ephraim’s evidence or aff idavi t  i t  was not  c lear 

whether i t  was Mr  Mosebenzi  Zwane who said to the CEO of  10 

Glencore this is my advisor or whether i t  was Mr Sal im Essa 

who said I  am the Minister ’s advisor.   We have pursued that  

and obtained an aff idavi t  f rom the CEO of  Glencore in  

Switzer land who has provided an aff idavi t  to conf i rm that  Ms 

Sal im Essa was in t roduced to him in  that  meet ing as Minister  

Mosebenzi  Zwane’s advisor.    

A l though i t  is not  c lear I  th ink whether i t  was Mr  

Mosebenzi  Zwane who said this is  my advisor Sal im Essa 

who said th is is – I  am the Minister ’s advisor.   But  there is  

that  piece of  evidence.   I  th ink that  Mr Mosebenzi  Zwane has 20 

been asked to comment on i t .   So that  is – that  is interest ing.   

Ja.  

ADV SELEKA SC:   Indeed Chai r.   So Mr Tsotsi  … 

CHAIRPERSON:   Of  course I  th ink Mr Sal im Essa off ic ia l ly 

was – I  am not  aware that  he was – he had been appointed 
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as advisor to Minister Mosebenzi  Zwane. 

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   But  maybe the publ ic does not  know but  he 

had been appointed so we wi l l  see.  

ADV SELEKA SC:   Yes,  no – nei ther do I  know whether there 

was an off ic ia l  appointment Chai r.   Mr Tsotsi  do you know? 

MR TSOTSI:   No I  do not  know.  

ADV SELEKA SC:   Whether Mr Sal im Essa was the advisor  

to Minister Brown.  

MR TSOTSI:   No I  do not  know Chai r.  10 

ADV SELEKA SC:   We are talk ing here 10 March 2015.  You 

are the Chai rperson of  the board.   Did you know who is the 

advisor to Minister Brown? 

MR TSOTSI:   I  have met  a gent leman who was said to  

Minister Brown’s advisor I  just  forget  h is name now.  

ADV SELEKA SC:   Was i t  Sal im Essa? 

MR TSOTSI:   No i t  was not  Sal im Essa.  

ADV SELEKA SC:   No that  is al r ight .   Th is is what happens 

Mr Tsotsi .   You come f rom a meet ing wi th the President ;  you 

come out  of  there wi th three names; do the enqui ry and 20 

these other three names of  the execut ives that  should step 

aside or be suspended.   

The Melrose Arch meet ing has ident i f ied four names 

by a man who says I  am the advisor  to  Minister Brown.  You 

come to the board on the 9t h the day af ter your meet ing and 
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you need to explain to the Chai rperson because f rom the 

memorandum and your proposal  whether i t  is yours or – as 

draf ted by Mr Nick L innel l  at  the very least  one is unable to  

determine whether  the suspension of  the execut ives is 

expl ic i t ly – wel l  that  is ment ioned or  referred to we have 

determined i t  is not  expl ic i t ly ment ioned.    

So we do not  know f rom the memorandum and the 

proposal  who is going to be suspended.  But  we know from 

you – you have test i f ied before the commission that  these 

are the execut ives you said to the board should be 10 

suspended or step aside.   And in your words you sa id i t  was 

the three execut ives.   We have looked at  the t ranscr ipt  

where you say:  

“The Financial  Di rector ’s posi t ion is 

di fferent . ”  

You recal l  that? 

MR TSOTSI:   Yes I  do Chai r.  

ADV SELEKA SC:   But  then the board goes into a meet ing 

wi th the Minister.   In the meet ing wi th the Minister the board 

discusses amongst  others the inqui ry and we wi l l  see f rom 20 

the aff idavi t  of  Ms Nkolo i t  d iscusses the execut ives.    

Doctor  Ngubane wri tes to the Chairperson in the 

aff idavi t  that  the Minster ra ised concerns about four  

execut ives.   The four  execut ives are the ones who get  to be 

suspended.  And she expressed the view that  the execut ives 
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i f  present  their  presence wi l l  h inder the inqui ry.   Could that  

be a coincidence that  the Minister and you had d i fferent  

understandings of  who exact ly should be suspended? 

MR TSOTSI:   Chairman I  guess I  should start  wi th my 

understanding at  the Durban meet ing which Mr Seleka has 

pointed out  that  … 

CHAIRPERSON:   Yes.  

MR TSOTSI:   The understanding was that  … 

CHAIRPERSON:   Ja wel l  I  am sorry.   The Durban is qui te  

clear as far as I  am concerned.  10 

MR TSOTSI:   Right .  

CHAIRPERSON:   On the three execut ives I  ment ioned.  

MR TSOTSI:   Correct .  

CHAIRPERSON:   Ja.   So I  th ink leave the Durban meet ing.   

Nobody has talked about a fourth d irector to be suspended.  

MR TSOTSI:   Now the point  I  want  to make about the Durban 

meet ing is that  the President  sa id he would inform the 

Minister of  the outcome of  th is meet ing.  

CHAIRPERSON:   Yes and asked you to talk to the board.  

MR TSOTSI:   So clear ly – yes and I  wi l l  ta lk to the board.   20 

So when I  lef t  the meet ing my understanding was that  the 

Minister wi l l  a lso be told of  three execut ives.  

CHAIRPERSON:   Yes.  

MR TSOTSI:   Now i t  came as a surpr ise to me that  there are 

four areas that  were ment ioned by the Minister.  
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CHAIRPERSON:   Hm.  

MR TSOTSI:   And at  the t ime I  d id not  know about th is 

meet ing which occurred on the 10t h .   So I  – I  am – I  can only 

arr ive at  a conclusion that  there must  have been some 

discussion wi th somebody where the Minister was ei ther  

informed or  was part ic ipat ing in  a discussion which then 

introduced a fourth person meaning the FD.   

So is i t  two th ings I  –  I  cannot reconci le  them 

because the understanding in Durban was three and the 

indicat ion at  the board meet ing before the Minister arr ived 10 

was st i l l  three.   The Minister comes in and she indicates that  

there is a – there are four areas to  be looked into and then 

the name of  the FD emerges.   Now in the subsequent  

meet ing and in the P&G meet ing.    

So somewhere along the l ine i t  seems as though the 

Minister knew about the addi t ion of  – of  the fourth execut ive.   

Whether i t  occurred at  that  meet ing of  the 10t h or as a resul t  

of  that  meet ing on the 10t h I  cannot real ly say.   I  do not  

know.   But  there has been you know there is  th is  

t ransformat ion of  the – of  the issue.  20 

CHAIRPERSON:   Wel l  I  th ink the – what Mr Seleka picked up 

is qu i te important  about  Mr Essa introducing himsel f  as 

advisor to the Min ister.   But  i t  is also qui te important  that  Ms 

Daniels says Ms Essa told her about  four execut ives to be 

suspended and that  included the Financial  Di rector.   
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Because what i t  means is that  on the evidence that  has been 

presented to me so far about  the – this issue of  the inquiry  

into the affai rs  of  Eskom and the suspension of  execut ives i t  

is that  the f i rst  t ime that  anybody seems to have added the 

Financial  Di rector  as one of  the execut ives to be suspended 

is Mr Essa when he spoke to – he had a meet ing wi th Ms 

Daniels and Mr Koko.   

 And the point  you make Mr Tsotsi  is also qui te  

important  that  at  the end of  the Durban meet ing the agree – 

the posi t ion was that  on ly three execut ives were talked about  10 

and that  the President  said Mr Koko – Mr Tsotsi  p lease test  

th is idea wi th the board and I  wi l l  ta lk to the Minister.   

Talking to the Min ister would have meant that  he would have 

told the Minister  about  the discussions at  the Durban 

meet ing namely that  there should be an inqui ry at  Eskom and 

that  there should be a suspension of  three execut ives.    

And you gave evidence previously and sa id the 

President  even – the former President  asked you Mr Tsotsi  

do you know who the execut ives are that  are to be 

suspended?   20 

And you conf i rmed because you sa id Ms Dudu Myeni  

had told you.  So there was clar i ty a t  the Durban meet ing that  

there were three execut ives to be suspended.  There was 

clar i ty who they were and they did not  include the Financial  

Di rector.   And the former President  undertook to convey that  
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to the Minister and then you have the 9t h.   On the 9t h the 

board had a meet ing.   Nobody at  that  meet ing ment ioned 

anything about the fourth di rector.    

Some witnesses I  th ink may have said there was not  

ment ion even of  suspensions on that  meet ing because i t  was 

short .   But  then now – so according to Ms Daniels on the 10t h 

before the meet ing of  the 11t h Mr Sal im Essa tel ls her  i t  i s  

four execut ives to  be suspended.  And indeed ul t imately four  

execut ives are suspended.   

I t  goes back to an issue I  raised yesterday wi th Ms 10 

Klein that  i t  looks l ike certa in people were outside of  Eskom 

were making decisions relat ing to Eskom matters and were 

making decis ions that  the board was requi red to rubber 

stamp and i t  would seem that  at  least  in some cases i t  d id 

rubber stamp some of  those decisions.    

And i t  may wel l  be that  the persons who were outside  

of  Eskom who were making these decisions were not  in  

government.   But  they were deciding who is to be suspended 

at  Eskom; who is  going to stay.   I  mean you were at  the 

Durban meet ing;  you met wi th the former President  and there 20 

were three execut ives to be suspended.  Now i t  may wel l  be 

that  even the former President  d id not  know about th is  

addi t ion of  the fourth – fourth director.   Maybe he only heard 

af ter.    

I t  may wel l  be that  he never knew about the fourth 



09 OCTOBER 2020 – DAY 280 
 

Page 68 of 167 
 

d i rector unt i l  the suspension had happened.  You do not  

know.   We do not  know.  Because one could have expected 

that  s ince in the Durban meet ing which you at tended with the 

former President  the agreement was that  three execut ives 

would be suspended.   

One would expect  that  i f  the President  subsequent ly  

was subsequent ly  persuaded that  there should be a fourth 

di rector to be suspended one would have thought  that  he 

would have wanted to convey that  to you so that  you would 

know that  the addi t ion of  th is other di rector is wi th his  10 

knowledge.  

MR TSOTSI:   That  did occur to me Chai r.  

CHAIRPERSON:   And he never to ld you about the fourth 

di rector.  

MR TSOTSI:   Not  at  a l l .  

CHAIRPERSON:   No.   Yes Mr Seleka.  

ADV SELEKA SC:   Thank you Chai r.   Chai rperson indeed Mr 

Tsotsi  in  your aff idavi t  and I  wi l l  read i t  to you that  is page 

17 Chai rperson paragraph 12.6.   I t  is expl ic i t .  

“We immediately began a discussion of  what  20 

was going to  be presented to  the President .   

This discussion was led by Dudu Myeni .   She 

explained that  the si tuat ion of  Eskom’s 

f inancial  st ress and poor  technical  

performance warranted that  an enquiry  into 
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the company be inst i tuted.   She further  

elaborated that  in the course of  the said 

enqui ry three execut ives”  

Page 17 paragraph 12.6 

“Three execut ives namely Chief  Execut ive 

Tshediso Matona,  Group Execut ive for  

Commercial  Matshela Koko and Group 

Execut ive for Capi tal  Dan Marokane are to be 

suspended.”  

So i t  cannot be any clearer than that .  10 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   You see that? 

MR TSOTSI:   Yes,  yes I  can.  

ADV SELEKA SC:   Doctor Ngubane tel ls us in his aff idavi t  

what the Minister said to the board.   He says:  

“Al though the Minister did not  say that   

MR TSOTSI:   I  want  to f ind i t .  

ADV SELEKA SC:   Sorry he says that :  

CHAIRPERSON:   I  am sorry Mr Seleka.   I  just  want to 

ment ion something Mr Tsotsi .  20 

ADV SELEKA SC:   Okay Chai r.  

CHAIRPERSON:   You may comment on i t ;  you might  not  

comment on i t  i f  you want.   I t  is  interest ing that  how the 

Financial  Director  was added to the l ist  of  execut ives to be 

suspended.  I t  seems l ike a mystery even among the board 
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members you know.   

But  also I  ment ioned yesterday how Mr Brian Molefe 

was – was seconded to Eskom is deal t  wi th in a certain way 

in Doctor Ngubane’s aff idavi t .   But  interest ing ly he says he 

does not  know how Mr Anoj  Singh got  added to be seconded 

to Eskom too as CFO.  So there are lots of  th ings that  you do 

not  understand how they would happen.  Ja anyway.  

ADV SELEKA SC:   So on – on his  version Doctor Ngubane 

who would later replace you as the chairperson of  the board 

he says in his aff idavi t .  10 

 “Al though the Minister did not  d i rect  the 

board to suspend the four execut ives. ”  

Now there you hear the four execut ives.   Not  the three.    

“She raised concerns of  her own against  

them and in the end the Minister fe l t  that  the 

presence of  the four execut ives might  hinder  

the invest igat ion. ”  

You hear that? 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   And Ms Nkolo says:  20 

“The Minister sa id the board must  make a 

decision I  am going to hang around. ”   

You know that .  

MR TSOTSI:   Yes I  do.  

ADV SELEKA SC:   And where did the Minister go?  Where 
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d id she hang around? 

MR TSOTSI:   The Minister was escorted to a what would be 

an almost  l ike a cafeter ia that  belonged to Eskom wi thin the 

bui ld ing.  

ADV SELEKA SC:   Within the bui ld ing? 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   So she is wai t ing for  you – the board to  

make those decisions? 

MR TSOTSI:   Correct .  

ADV SELEKA SC:   So there the four gets int roduced.   So le t  10 

us see f rom the t ranscr ipt  of  your meet ing because Ms 

Mabude says which we read yesterday Chairperson.  

“Thanks Chai r  I  th ink the Minister has 

indicated a whole lot  of  issues that  needs to  

be looked at . ”    

And in her speech i f  you noted what she is – what she was 

saying i t  is the basis for the Terms of  Reference.   So i f  we 

can use that  speech as a way of  put t ing the Terms of  

Reference and f rom that  speech i t  was indicated to me 

indicat ing the cr i t ical  sect ions that  sect ions that  needs to be 20 

looked at .   We do not  have that  speech.   Was i t  in  wri t ing;  

was i t  verbal? 

MR TSOTSI:   No i t  was verbal  there was nothing wr i t ten.  

ADV SELEKA SC:   Yes.   Mr Tsotsi  are you able to conf i rm 

that? No let  me not  ask you that  quest ion because the 
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answer to i t  is ja .   So the areas are ind icated accord ing to  

Ms Mabude by the Minister in her speech.   Needs to be 

looked at  and she says:  

“We need to look at  that  speech in order to  

formulate the Terms of  Reference.”  

And then you say in response to her because i t  is a long 

winded talk -  okay,  I  th ink based on what you are saying to 

her there are four  areas that  the minister has spoken about.   

She spoke about maintenance and that  is engineering.   

Maintenance is dr iven by engineering.    10 

 She spoke about  procurement and that  is commercial .   

She spoke about the new Bui ld Programme.  That  is Group 

Capi tal  and Technology.   And she spoke about f inance.    

 So I  would have asked you:   Do you remember what  

areas did the minister ident i fy?  But  there is your answer.   

MR TSOTSI :    Correct .  

ADV SELEKA SC :    Now . . . [ intervenes]   

CHAIRPERSON :    So was the minister the f i rst  person to 

include Finance in the l ist  of  areas that  were to be 

invest igated? 20 

MR TSOTSI :    That  is correct ,  Chai rman.  

CHAIRPERSON :    Nobody else before that  had included that  

port fo l io? 

MR TSOTSI :    No one else.  

CHAIRPERSON :    Yes,  okay.   and in the areas that  were 
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d iscussed at  the Durban meet ing,  Finance was not  one of  

them? 

MR TSOTSI :    No.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    Thank you,  Chair.   And in fact ,  Mr Tsotsi .   

In the P&G meet ing,  when you introduced Mr Linnel l ,  you do 

say to h im:  So Nick,  the purpose of  what we have been 

here. . .  what we have here,  Nick.   Is basical ly the board 

members.   We had the sub-commit tee meet ings ear l ier but  

the rest  of  the board is here.    10 

 And basical ly,  I  explained to the board that  you had been 

asked to support  Eskom in th is  whole exercise of  th is  

invest igat ion,  th is  inqui ry,  so that ,  certainly,  the governance 

issues and taking care that  th is th ing is done proper ly.  

 And is done in a manner that  cannot be chal lenged and 

cannot be referred vaguely on the issues.   But  I  want  to take 

you to,  you want ing to  address the board on.   And he says. . .  

you say,  sorry.  

“Now the board had made some signi f icant  decisions 

and the decisions the board has made in respect  of  20 

the invest igat ion are that :  

1.  The invest igat ion wi l l  proceed as soon as 

possible.  

2.  Those execut ives who are di rect ly involved in the 

areas where the invest igat ion wi l l  focus,  wi l l  be 
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suspended.”  

 And you say:   “And these are four areas. ”  

 This is af ter your  meet ing wi th the minister.   Now you 

are able to say four.   Correct? 

MR TSOTSI :    Yes.  

ADV SELEKA SC :    Because you have met wi th the minister.  

MR TSOTSI :    Correct .  

ADV SELEKA SC :    And Dr Ngubane says,  af ter your  meet ing 

wi th the minister,  i t  was then clear that  the shareholder  

wants this to be done.   10 

MR TSOTSI :    Yes.  

ADV SELEKA SC :    The four areas are ident i f ied 

. . . [ intervenes]    

MR TSOTSI :    Because he is the one who told me when I  

objected.  

ADV SELEKA SC :    Say again? 

MR TSOTSI :    Chai r,  I  just  need to make a point  here.   Af ter  

the minister had lef t ,  I  got  out  of  f rom lunch and I  was a l i t t le  

late.   I  came into the meet ing,  maybe what,  ten minutes or so 

minutes late,  and I  found two discussions going on.   Wel l ,  a  20 

discussion going on about two issues.    

 One was the number of  execut ives to be suspended and 

secondly,  the people to replace them in the act ing posi t ions.   

Now in respect  o f  th is matter,  I  heard the name of  the FD 

mot ion(?) and I  ra ised object ions.    
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 And I  said:   No,  we never agreed on the FD.  Why is  she 

being suspended?  Then there was reference to the fact  that  

there is a discussion wi th when the minister was present  

about  the f inancia l  . . . [ intervenes]   

CHAIRPERSON :    The f inance port fo l io.  

MR TSOTSI :    The Finance port fo l io.   And then I  said:   Look,  

that  does not  leave or resul t  in us to suspend the FD.  So Mr 

Ngubane, Dr Ngubane then said to me:  No,  the minister said 

the FD must be included.    

 So I  said:   No,  I  do not  agree and I  am going to cal l  the 10 

minister.   So I  walked out  of  the meet ing,  picked up. . .  took 

my phone and I  cal led the minister   

 And I  said:   Minis ter,  why are we including the FD?  She 

was never part  of  the rest  of  the execut ives to be suspended.   

 And the minister just  s imply said to  me:  This is what  we 

have to do and that  is what you need to do.   She must  be 

part  of  that  l ist .    

 I  was infur iated to be honest  wi th you.   And so I  ra ther  

than argue with  her  because I  am not  sure what I  would have 

said to her because of  the state I  was in,  I  just  decided to 20 

just  back off .   So I  went back into the meet ing.    

 So I  am just  t ry ing to point  out  the fact  that  indeed the 

arr ival  of  the FD on that  l ist  was a very content ious issue 

f rom my perspect ive.    

CHAIRPERSON :    But  i t  seems that  i r respect ive of  what Ms 
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Daniels says Mr Essa told her on the 10t h of  March.   I t  seems 

on your evidence that  the inclusion of ,  as far as you know,  

the inclusion of  the f inancial  d i rector in the l ist  of  execut ives 

to be suspended, is l inked to the minister at  two levels.    

 One, because – and you must say i f  that  is not  your 

recol lect ion in terms of  what happened – one,  because when 

the minister spoke to the board on the 11t h,  she ment ioned 

four areas to be invest igated and included Finance which 

had not  been included at  the Durban meet ing.    

 And she spoke on the basis that  the execut ives leading 10 

those port fo l ios,  those areas,  the board should consider 

suspending them.  That  is what at  one level .    

 She is the one who inc luded the Finance port fo l io  

amongst  the port fo l ios to be invest igated.   And then two.   Dr  

Ngubane, on your  evidence,  to ld you that  i t  was the minister  

who wanted the FD to be included.    

 And you cal led the minister to  ver i fy th is and she did not  

say to you:   I  never said the FD should be included.   She did 

not  say she should not  be included,  that  is the FD.   

 And she said instead that  the. . .  she should be included,  20 

in effect .   She might  not  have used those words but  that  was 

that  the effect  of  what she said to you.   Is my understanding 

of  your evidence correct? 

MR TSOTSI :    I t  is qui te correct ,  Chairman.  

CHAIRPERSON :    Yes.   Okay.    



09 OCTOBER 2020 – DAY 280 
 

Page 77 of 167 
 

ADV SELEKA SC :    Thank you,  Chair.   What I  wanted to read 

Mr Tsotsi  whi lst  you were addressing or rather explaining to  

the Chai rperson about Dr Ngubane, is that  statement he 

makes in his aff idavi t .   He says:  

“Af ter the meet ing wi th the minister,  i t  was c lear to  

the board the government,  a shareholder of  Eskom, 

requi red the inquiry to proceed and that  the four  

execut ives had to step aside whi lst  the inqui ry was 

underway. ”  

CHAIRPERSON :    Who is speaking there? 10 

ADV SELEKA SC :    That  is Dr Ngubane, Chai r.  

CHAIRPERSON :    Yes,  okay.  

ADV SELEKA SC :    In his aff idavi t .  

CHAIRPERSON :    Oh,  okay.  

ADV SELEKA SC :    Yes.   But  look at  the contrast  because 

you int roduced Mr Nick Linnel l  wi th your knowledge of  the 

Durban meet ing,  what was conveyed to you by the. . .  back in  

Durban.    

 You have ment ioned because af ter the meet ing wi th the 

minister,  you know there is now four areas.   But  Nick has to  20 

address you.   But  Nick only knows three.    

 And somebody asked you:   Sorry,  Chai r.   Is the 

Execut ive for Finance also included?   

 And Mr Venete Klein yesterday sa id,  that  is the voice of  

the company secretary,  Ms Malesela Phukubje.   And your  
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answer was:    

“Oh, yes four.   And that  the work that  needs to be 

done in respect  of  the invest igat ion must  not  be 

compromised by the presence of  these part icula r  

execut ives  One of  the two that  f rom the work you 

have done, the commit tee would l ike to know and 

needs to  be updated of  the potent ia l  charges that  

are on the table in respect  of  the execut ives and 

probably. . .  

 This is the point .  10 

“ . . .and probably exclude the FD because I  was not  

br iefed on the FD as far as I  know.”  

MR TSOTSI :    Yes.    

ADV SELEKA SC :    Because your br ief ing. . .  that  is the 

Durban br ief ing.  

MR TSOTSI :    Yes.  

ADV SELEKA SC :    The FD was not  included.   But  certainly  

on the other three,  maybe you want to take the commit tee 

through that  and also the processes that  need to come into 

play for th is to be effected which inc lude them and so on.    20 

 Mr Nick Linnel l  h imsel f  said to the Chairperson:   I  do not  

know how the thi rd. . .  the fourth,  the FD was included.   I  

know that  three execut ives needed to be suspended.  

MR TSOTSI :    That  is correct .  

ADV SELEKA SC :    You conf i rm that? 
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MR TSOTSI :    Yes,  I  do.  

ADV SELEKA SC :    And the quest ion is.   Why is the FD 

included?  Now the FD came and test i f ied here Mr Tsotsi .   

And just  before I  go there.   Chai rperson,  yesterday in your  

summary,  you could not  recol lect . . .  you could not  recal l  

whether at  Ms Daniels’ meet ing at  Mel rose Arch the names 

were ment ioned.   In her aff idavi t  Chai rperson,  she says:    

“He seemed to accept  th is. ”  

 Now Ms Daniels has been asked:   What is the process?  

And she says my response was that :    10 

“ I  could not  suspend someone at  the whim and 

needed a very good reason to do that . ”  

 And then she says:    

“He seemed to accept  th is and then proceeded to 

tel l  me that  in the upcoming days,  four  execut ives at  

Eskom would be suspended, namely,  Tshediso 

Matona,  Tsholofelo Molefe,  Dan Marokane and 

Matshela Koko.   I  looked at  Koko in shock and he 

appeared to  have knowledge of  th is,  as his  

demeanour remained composed.  They are the four,  20 

exact ly the four. ”  

 And the quest ion is,  why the FD?  We wi l l  come to the 

other ones because Mr Matona,  as you know Mr Tsotsi ,  was 

only appointed wi th effect  the 1s t  of  October 2014.   So he is  

about  f ive months before he gets suspended.  Correct? 
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MR TSOTSI :    Correct .  

ADV SELEKA SC :    October.   One thing we have overlooked 

about Mr Dan Marokane is that  he was even appointed in th is 

posi t ion he occupied,  Group Execut ive.   What was i t?  

MR TSOTSI :    He was Group Execut ive for . . . [ intervenes]   

ADV SELEKA SC :    Commercial?  

MR TSOTSI :    Capi tal .  

ADV SELEKA SC :    Oh.  

MR TSOTSI :    To Group Capi ta l .  

ADV SELEKA SC :    Group Capi tal?  10 

MR TSOTSI :    Yes.    

ADV SELEKA SC :    That  appointment  was in fact  made in 

November 2014.  

MR TSOTSI :    Yes.  

ADV SELEKA SC :    So he is  even fewer months in  th is 

posi t ion than Mr Matona himsel f .   So he would be four  

months about in th is posi t ion.   Correct? 

MR TSOTSI :    Correct .  

ADV SELEKA SC :    And the board,  in the minutes,  he. . .  we 

went through the minute wi th him when he was here.   How he 20 

-and you wi l l  help me with the correct  terminology - in  regard 

to the Medupi  Power Plant .   What was the mi lestone 

achieved or . . . [ intervenes]   

CHAIRPERSON :    Yes,  the mi lestone achieved.  

ADV SELEKA SC :    Oh,  yes.  
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CHAIRPERSON :    Ja,  the mi lestone . . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . . that  he had achieved. 

MR TSOTSI :    Yes,  Chairman.  What  was happening was that  

we were experiencing delays in the commissioning of  the 

f i rst  uni t  at  Medupi  which would have been the f i rs t  uni t  of  

the new Bui ld Programme.   

 Now, wi th him coming onboard,  he was successful  in  

accelerat ing the commissioning of  th is uni t  and actual l y  

managed to commission that  uni t  somet ime and I  th ink i t  was 10 

in January of  2015.    

 Now i t  is a mi lestone f rom the perspect ive that  the last  

t ime when Eskom commissioned one of  those so-cal led 

thermal uni ts was wi th the. . .  would have been with  

. . . [ intervenes]   

CHAIRPERSON :    More than 20-years before.  

MR TSOTSI :    Ja,  about  1985 . . . [ intervenes]   

ADV SELEKA SC :    A lmost  27-years,  Chairperson.  

CHAIRPERSON :    Yes,  about  20-years.  

ADV SELEKA SC :    About 27-years.  20 

MR TSOTSI :    Yes.  

CHAIRPERSON :    So how do you suspend somebody l ike 

that  when you say he has done nothing wrong but  you 

suspend him, nevertheless?  

ADV SELEKA SC :    Yes.  



09 OCTOBER 2020 – DAY 280 
 

Page 82 of 167 
 

CHAIRPERSON :    I t  just  di ff icul t  to understand.  

MR TSOTSI :    Yes.  

ADV SELEKA SC :    Yes,  i t  is.   But . . .  are you done, Mr 

Tsotsi? 

MR TSOTSI :    Yes,  s i r.  

ADV SELEKA SC :    Of  course,  i t  puzzles. . .  i t  boggles the 

mind why you do that .   And we went through the evidence 

wi th Ms Klein.   Her test imony yesterday to the Chai rperson 

was that ,  she personal ly had no conf idence in Mr Matona.   

But  Mr Matona. . .   10 

 The Chai rperson put  to her,  she did not  give him a 

chance.   He is hard ly six months there or even short  of  f ive 

months.    

 He is cal led for suspensions when he had presented a 

turnaround strategy to the board.   Do you know that? 

MR TSOTSI :    Yes,  I  recal l  that .  

ADV SELEKA SC :    Chai r,  let  me just  correct .   The 27-years 

is actual ly 20-years.   I t  says:  

“With regard to  Group Capi tal  and the Bui ld  

Programme, i t  was noted that  the board had v is i ted  20 

Medupi .   I t  was reported that  Medupi  Uni t  6 had 

been synchronised which was a signi f icant  event  in  

Eskom’s history and was the f i rst  t ime such an event  

had taken place in the last  20-years.   I t  was noted 

that  in future the Minister of  PE wanted to be 
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included in successful  events l ike this. ”  

 That  is the minute of  the f i rst  meet ing of  11 March 2015, 

before the minister comes there and says:   Suspend h im.  

 But  let  us see.   Let  me go back to the posi t ion of  Ms 

Molefe,  doctor. .  you are becoming a doctor,  Mr Tsots i .    

CHAIRPERSON :    [ laughing]  

ADV SELEKA SC :    [ laughing]  

CHAIRPERSON :    Your voice went down so I  could not  hear  

you but  now I  have a good idea of  what you have just  done.   

[ laughing]  10 

ADV SELEKA SC :    [ laughing]  

CHAIRPERSON :    You have just  done to Mr Tsotsi  what you 

did to Mr Klein yesterday.   [ laughing]  

ADV SELEKA SC :    [ laughing]   Okay the evidence of  Ms 

Molefe which you wi l l  be aware of  because i t  involves you in  

some part .   She is appointed into this posi t ion as Financial  

Di rector in January 2014.   You would know because you had 

been the chai rperson of  the board s ince 2011? 

MR TSOTSI :    Correct .  

ADV SELEKA SC :    And short ly af ter  her appointment,  she 20 

says the CEO, Brian Dan has resigned.    

MR TSOTSI :    Yes.  

ADV SELEKA SC :    And there is an act ing CEO, Mr Col l in 

Mat j i la.    

MR TSOTSI :    Correct .  
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ADV SELEKA SC :    And I  wi l l  come to him in a moment Mr 

Tsotsi  so that  we can see how you feature in that  regard  But  

Ms Molefe has explained to the Chairperson,  giv ing her 

test imony that  short ly af ter her appointment,  she is cal led to  

the off ice of  the Chief  of  Staff  of  the Min ister of  the DPE.   

 Mr Msomi cal ls  her to a meet ing in his off ice,  

congratulat ing her  and says to her:   I  hope you are going to 

help us wi th t ransformat ion issues in the area of  

procurement.    

 You wi l l  not  know this yoursel f  but  later on,  she comes to 10 

you and say:   Mr Msomi is on my case.   He wants to  know.. .  

he wants feedback f rom me because. . .    

 And I  am jumping but  I  wi l l  come back to the facts.   And 

she reported to you what is the DPE protocol  that  should be 

fol lowed in th is regard.   Do you recal l  that? 

MR TSOTSI :    Yes.   Yes,  I  do Chai r.  

ADV SELEKA SC :    What was your response to her? 

MR TSOTSI :    Chai r,  she was essent ia l ly looking for  

protect ion,  can I  say.   I f  I  can use that  word.   Because th is  

was somebody who was si t t ing in  the shareholder ’s off ice 20 

and she fel t  that  i t  was inappropriate for her to get  that  sort  

of  pressure f rom that  person.    

 And of  course,  I  knew Mr Msomi.   Now, the protocol  is  

such that  I  as chai rman speaks to the minister and the chief  

execut ive speaks to the . . . [ intervenes]   
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CHAIRPERSON :    DG.  

MR TSOTSI :    DG. 

CHAIRPERSON :    H’m.  

MR TSOTSI :    Now I  recal l  ment ion ing th is to Mr Mat j i la and 

that  I  have got  th is feedback f rom the FD that  she is being 

pressured to meet wi th some contractors,  some l ight(?)  

contractors who are experiencing di ff icul t ies in accessing 

some parts  of  the organisat ion.   I  th ink i t  was Primary 

Energy,  i f  I  remember.    

 And I  then told Ms Molefe that  I  wi l l  speak to someone at  10 

the department.   Now I  what I  ended up doing was instead of  

speaking to the minister,  I  just  spoke to the DG because I  

real ised that  in essence i t  is easier for the DG to deal  wi th 

that  sort  of  th ing because essent ia l ly these people report  to  

him.   

 And as i t  happened, the DG was at  the t ime Mr Matona 

and I  had a very good working relat ionship wi th him.  So I  

found i t  easy to address the issue wi th him.   

 So I  lef t  i t  at  that .   I  was not . . .  I  do not  know what  

exact ly what Mr Mat j i la did i t  about  i t  at  the t ime but  that  is  20 

what I  d id.  

ADV SELEKA SC :    Yes.   So here is the important  part .   

Should I  proceed,  Chair? 

CHAIRPERSON :    Yes,  proceed but  I  do not  want to forget  

th is.  
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ADV SELEKA SC :    Okay.  

CHAIRPERSON :    I t  might  be something in your plan to the 

extent  that  we might  not  have covered previously wi th Mr 

Tsotsi  the al legat ions being made against  him by Mr Koko 

about somebody that  Mr Koko says had been suspended and 

. . . [ intervenes]   

ADV SELEKA SC :    Yes,  Chai r.  

CHAIRPERSON :    . . .Mr Tsotsi  wanted the suspension to  

bel ieve that  as wel l  as the al legat ions of  interference in  

certain tenders or  some operat ional  matters.   I  th ink we may 10 

have covered them. 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    But  I  just  want to make sure that  i f  they 

are not  covered,  we must  make sure that  they are covered so 

that  he deals wi th  them.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Ja,  we did . . . [ intervenes]   

CHAIRPERSON :    You can do that  later.  

ADV SELEKA SC :    Ja.  20 

CHAIRPERSON :    Just  wanted not  to forget  i t .  

ADV SELEKA SC :    Ja.  

CHAIRPERSON :    Ja.   You can carry on wi th your  plan in  

terms of  the quest ions that  you are asking.  

ADV SELEKA SC :    Thank you,  Chair.   Mr Tsotsi ,  there is an 
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important  aspect  here in the test imony and evidence of  Ms 

Molefe.   And this  is where i t  is.   She says consistent ly wi th  

what you have just  said.   She is  now in the off ice of  Mr 

Msomi and she wr i tes:  

“He indicated to  me though there are number of  

black suppl iers that  compla int  about  not  being 

awarded cont racts and would l ike to meet and 

discuss thei r  complaints.   I  ind icated to him that  I  

re l inquish my role as chai rperson of  Eskom 

Commit tee.”  10 

 But  she says:   Wel l ,  I  am wi l l ing to take the detai ls  and 

pass them over to  the new person at  procurement.   And then 

says:  

“ Indeed Mr Msomi  did arrange such a meet ing.”  

 And guess wi th who, Mr Tsotsi?   

MR TSOTSI :    [No audible reply]   

ADV SELEKA SC :    Did he tel l  you wi th whom? 

MR TSOTSI :    No,  I  do not  recal l  that  she told me.  

ADV SELEKA SC :    With Mr Sal im Essa.  

MR TSOTSI :    Oh,  okay.   Alr ight .  20 

ADV SELEKA SC :    And she expla ined to the Chairperson,  

the meet ing wi th  Mr Msomi at  the Baron the f i l l ing stat ion 

because she was washing to catch a f l ight ,  going to the 

ai rport  and i t  was a br ief  meet ing where the detai ls were 

exchanged and Mr Sal im Essa was meet ing her for  the f i rst  
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t ime.  

MR TSOTSI :    H’m.  

ADV SELEKA SC :    And that  is where Mr Msomi was 

fol lowing up whether you are doing what you are doing.   And 

I  want to surmise to you Mr Tsotsi ,  and you may come into 

this.   When she fa i led to do what was requested,  i t  became a 

red f lag.    

MR TSOTSI :    IN al l  probabi l i t ies,  yes.   I  see the picture,  

yes.  

ADV SELEKA SC :    But  i t  does not  end there.   Then comes 10 

Col in Mat j i la.   She test i f ied about  her having to develop a 

f inancial  sustainabi l i ty plan.   So there you were told Mr 

Tsotsi  that . . .   That  is then Chai rperson. . .   

 This is in Apri l  2014.   She has just  been appointed,  

January 2014.  We are in Apri l  2014.   The f inancial  p lan has 

to be developed and there is a meet ing and where she has to 

present  i t  to the board.    

 Mr Tsotsi ,  you wi l l  recal l ,  you said to her:   This plan is  

not  robust  enough.   

MR TSOTSI :    H’m.  20 

ADV SELEKA SC :    Do you recal l  that? 

MR TSOTSI :    Yes.   Yes,  I  do.  

ADV SELEKA SC :    Do you know what happened thereaf ter?  

Mr Col in Mat j i la is the act ing CEO and he says:   I  wi l l  help.   

Get external  service providers.    
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MR TSOTSI :    I  do not  remember. . .  Ja,  I  guess he must  have 

indicated that  hersel f .   I  do not  recal l  that  she . . . [ intervenes]   

ADV SELEKA SC :    You do not  recal l  that? 

MR TSOTSI :    But  I  recal l  what  happened subsequent  to that .  

ADV SELEKA SC :    Yes,  te l l  the Chai rperson.  

MR TSOTSI :    Okay.   Chai r,  the issue was that ,  you know,  

because of  the growing deter iorat ion f inancial  posi t ion of  the 

company,  part icular ly because of  the consumpt ion of  large 

amounts of  diesel  and the load-shedding programme or  

programme designated,  designed to counter load-shedding.    10 

 Our f inancia l  posi t ion was decl in ing and so there was 

some anxiety about  what is going to happen, what is  l ikely to  

happen.   

 And I  th ink the. . .  i f  I  recal l  what  the minister had wanted 

to get  a f inancial  posi t ion and here given us a certain  

t imef rame.  I  th ink in that  meet ing,  the FD must have 

present .    

ADV SELEKA SC :    Was that  at  the end of  June 2014? 

MR TSOTSI :    Probably around the middle of . . .  yes,  i t  was 

about that  t ime.  20 

ADV SELEKA SC :    Yes.  

MR TSOTSI :    Or  maybe two or three months that  we were 

given to come with up something.   And I  th ink also,  Treasury 

people were,  you know, were also in the loop on this  

part icular issue.   Anyway.  
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ADV SELEKA SC :    But  in  the l ight  of  what I  want  you to tel l  

the Chai rperson.  

MR TSOTSI :    Ja.    

ADV SELEKA SC :    Yes.  

MR TSOTSI :    Okay so what happened then Chairman is that .   

Ms Molefe at  some point  came to me and she said to me that  

she is experiencing some d i ff icu l ty working wi th Mr Mat j i la  

who was the act ing Chief  Execut ive.   And that  he was 

demanding things of  her which she could not  do.    

 And this had to do wi th waiving procurement process to  10 

enable the company cal led Regiment to do this pro ject  that  

was on the table.    

 Then I . . .  then she also spoke to some board members in  

that  regard and Mr Kunasa[?]  was one of  them, i f  I  

remember,  people who were involved in the commit tees that  

were relevant  to th is.  

ADV SELEKA SC :    Yes.  

MR TSOTSI :    And I  then decided:   Okay,  let  us hear  her out .  

So I  asked these board members to  have a meet ing wi th her  

to hear what out  what the problem is including the act ing 20 

Chief  Execut ive.   And the outcome of  that  meet ing was that ,  

they were requi red to fo l low the due processes.   In other  

words,  not  . . . [ intervenes]   

CHAIRPERSON :    To fol low the law.  

MR TSOTSI :    Yes,  to fo l low the law.  And there was some - I  
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th ink  –  I  do  no t  want  to  ca l l  i t  an  a l te rca t ion  bu t  there  was  

s t i l l  some argument  be tween herse l f  and the  Act ing  Ch ie f  

Execut ive .   Who I  then d iscovered  was the  one who were  

bought  these Reg iments  peop le  on  board .   That  i s  when I  

found out  tha t  Sa l im Essa was par t  o f  th is  bus iness .   I  d id  

no t  know unt i l  I  hear  f rom Mr  Mat j i la .   So… 

ADV SELEKA SC:    Yes,  you want  to  car ry  on?  

MR TSOTSI :    Ja .   No,  a t  the  end o f  the  day,  Cha i r,  the  

proposa l  and the  suggest ion  f rom the  board  was tha t  we  

cannot  ge t  in to  an  invo lved exerc i se ,  then these peop le  can  10 

on ly  some sor t  o f  a  desktop  exerc ise .   I  th ink  tha t  i s  –  i f  my 

reco l lec t ion  is  r igh t ,  tha t  i s  where  the  issue ended.  

 And then I  then had a  meet ing  w i th  the  two o f  them 

because I  rea l i sed tha t  they were  no t  work ing  we l l  together  

and what  I  sa id  to  them was,  peop le ,  you know,  le t  us  –  the  

impor tan t  th ing  is  to  ge t  a  resu l t  because there  i s  a  resu l t  

tha t  i s  requ i red  by  the  Min is te r,  so  le t  us  ge t  on  w i th  the  

work  and le t  us  no t  c rea te  tens ion  be tween us .  

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Wel l ,  what  we w i l l  see  what  u l t imate ly,  20 

when a l l  the  ev idence is  in ,  wha t  w i l l  emerge f rom tha t  

ev idence.  

MR TSOTSI :    Yes.  

CHAIRPERSON:    Bu t  a t  th is  s tage i t  seems tha t  i t  i s  

impor tan t  to  no te  tha t  sub jec t  to  what  Mr  Mat j i la  m ight  see  
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i f  and when he m ight  g ive  ev idence here ,  i t  seems tha t  he ,  

as  Act ing  CEO of  Eskom p r io r  to  Mr  Matona coming in  was  

amenab le  to  b r i ng ing  in  Reg iments  to  Eskom and seemed 

to  have had some re la t ionsh ip  w i th  Mr  Sa l im Essa.   Then  

comes in  Mr  Matona in  October  2014 succeed ing  Mr  

Mat j i la .   I  do  no t  know whether  we w i l l  hear  any ev idence  

about  whether  Mr  –  what  Mr  Matona ’s  a t t i tude was to  Mr  

Sa l im Essa and Gupta  assoc ia tes ,  bu t  he  ge ts  removed as  

Group CEO and a  month  a f te r  he  has been removed,  the  

board  o f  Eskom b r ings in  Mr  Br ian  Mole fe  as  Group CEO of  10 

Eskom.  

MR TSOTSI :    Yes.  

CHAIRPERSON:    Ja .  

ADV SELEKA SC:    Thank you,  Cha i r.   There  is  an  

impor tan t  de ta i l ,  Mr  Tsots i ,  in  regard  to  tha t  i ssue  o f  the  

corpo ra te  p lan  and get  ex terna l  serv i ce  prov iders  to  ass is t  

because Ms Tsho lo fe lo  Mole fe  says verba l l y  he re  and in  

her  a f f idav i t  tha t  Mr  Mat j i la  a r ranges a  meet ing  w i th  her  a t  

Monte  Cas ino  and they ta lk  about  a  serv ice  prov ider  tha t  

has the  sk i l l s ,  can he lp ,  can do the  what  -  cash,  un lock ing  20 

a t  Eskom.  

MR TSOTSI :    Oh,  yes .  

ADV SELEKA SC:    Yes.  

MR TSOTSI :    Ba lance sheet  op t im isa t ion ,  ja .  

ADV SELEKA SC:    Say aga in?  
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MR TSOTSI :    I t  i s  ca l led  the  ba lance sheet  op t im isa t ion  

exerc ise .  

ADV SELEKA SC:    Opt im isa t ion ,  yes .   And they were  soon  

jo ined by  a  gent leman whom she recogn ised but  the  

gent lemen appeared not  to  recogn ise  he r  and tha t  i s  aga in ,  

Mr  Sa l im Essa.   Says:  

“Essa re in t roduced h imse l f  to  me,  c lear l y  no t  

remember ing  ou r  f i rs t  encounter  a  coup le  o f  months  

be fore .   I t  became c lea r  to  me tha t  he  was very  we l l  

b r ie fed  on  the  s t ra tegy p lann ing  sess ion  and the  10 

f inanc ia l  qua lms o f  Eskom.   He appeared to  have  

prepared  very  we l l  to  meet  w i th  us  and proposed h i s  

so lu t ion .   As  I  ind ica ted ,  tha t  he  knows a  company,  

Reg iments  Cap i ta l  tha t  can ass is t  w i th  unb lock ing  

cash on the  ba lance sheet .   He sa id  tha t  they had  

done work  successfu l l y  a t  Transnet ,  SAA and C i ty  

Power.   Mat j i la ,  who appeared to  be  ve ry  in te res ted ,  

asked Essa how soon cou ld  he  ar range a  meet ing  

w i th  Reg iments  Cap i ta l .   Essa rep l ied :   As  ear ly  as  

tomorrow,  a lmost  as  i f  th is  was p rear ranged.   A t  th is  20 

s tage I  assumed Essa was a  shareho lder  o f  

Reg iments  Cap i ta l .   The next  day i t  i s  Monday,  

there  is  a  meet ing  a t  Eskom ar ranged w i th  CEO of  

Reg iments  Mr  Er i c  Wood a t  Eskom’s  o f f i ces . ”  

You are  no t  p laced in  the  meet ing ,  i t  i s  Mr  Ma t j i la ,  Dr  
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S teven Lennon and Ms Tsho lo fe lo  Mole fe .   Le t  me fas t  

fo rward  because Reg iments  then say we w i l l  p rov ide  you a  

proposa l  in  f i ve  days.   She says they d id  no t  do  tha t .   You  

were  prov ided w i th  a  document  more  than two weeks –  

about  two weeks la te r  and th is  was not  a  p roposa l  bu t  she  

says i t  was an ag reement .   Do you  know tha t?  

MR TSOTSI :    That  cou ld  have –  wou ld  have been  

d iscussed in  the  meet ing  we had  w i th  he r  and the  o the r  

board  members ,  yes .  

ADV SELEKA SC:    Yes.   And she was re fus ing  to  s ign  tha t  10 

agreement  because Mr  Mat j i la  was  say ing  you w i l l  s ign  tha t  

agreement .   She sa id  no ,  I  w i l l  no t .    

MR TSOTSI :    I  remember  one o f  the  compla in ts  she had,  

Cha i r,  was the  fac t  tha t  Eskom was be ing  charged fo r  work  

tha t  shou ld  no t  have been charged fo r  hav ing  [ inaud ib le  –  

speak ing  s imul taneous ly ] .  

CHAIRPERSON:    In  te rms o f  the  –  in  te rms o f  the  

proposed ag reement?  

MR TSOTSI :    Exact ly,  in  te rms o f  tha t  p roposa l  she was 

be ing  asked to  s ign .  20 

ADV SELEKA SC:    And tha t  i s  another  red  f la t  on  he r.  

MR TSOTSI :    Yes.  

ADV SELEKA SC:    So  Mr  Sa l im Essa knows th i s .  

MR TSOTSI :    Yes.  

ADV SELEKA SC:    She has met  w i th  –  I  mean,  he  has met  
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w i th  he r,  now is  the  second t ime.   Mr  Er ic  Wood has been  

in t roduced,  Reg iments ,  the  emai l  came f rom Mr  Er i c  Wood 

wi th  the  p roposa l  wh ich  i s  an  agreement  and she has  

re fused to  s ign .    

I t  i s  in te res t ing  what  she says Mr  Mat j i la  te l l s  her,  

she says –  Mr  Mat j i la  now is  repr imand ing  he r.  

“We met  the  fo l low ing morn ings a t  Tin t swa lo ,  

Water fa l l  Equest r ian  Esta te .  A t  the  meet ing  he  

expressed concern  tha t  I  was no t  suppor t ing  h im,  

s ta t ing  tha t  he  had no asp i ra t ions  o f  becoming the  10 

CEO of  Eskom but  tha t  he  had a  mandate  f rom the  

shareho lder  to  f u l f i l  cer ta in  u rgent  mat te rs  w i th in  

th ree  months  and tha t  we do not  have t ime to  be  

fo l low ing our  longwinded procurement  p rocesses .   

He s ta ted  tha t  he  wou ld  do  no such th ing ,  wh ich  i s  

fo l low a  process ,  as  he  had a  mandate  f rom the 

shareho lde r. ”  

MR TSOTSI :    Yes,  Cha i r,  you w i l l  reca l l ,  Cha i r,  tha t  Mr  

Mat j i la  i s  by  th is  t ime –  was a l ready –  had a l ready s igned  

o f f  on  the  TNA cont rac t  and I  th ink  i t  emerged around th is  20 

t ime …[ in te rvenes]  

ADV SELEKA SC:    That  i s  exact ly  what  Mr  Mole fe  i s  

say ing .  

MR TSOTSI :    …that  there  was tha t  p rob lem.   So a l ready,  i f  

he  was embro i led  w i th  someth ing  to  do  w i th ,  you know,  w i th  
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the  Guptas .  

CHAIRPERSON:    Wi th  the  Guptas ,  h ’m.  

MR TSOTSI :    Now here  he  is  b r ing ing  Sa l im Essa th rough  

the  back door.   So is  tenure  p robab ly  had some sor t  o f  

re la t ionsh ip  w i th  the  Gupta  fami ly,  somehow or  o the r.   Ja ,  I  

th ink  he  –  I  ge t  the  impress ion  tha t  he  must  have had not  

on ly  mandate  f rom the  shareho lder  he  m ight  have had a  

mandate  f rom them,  I  do  no t  know.  

ADV SELEKA SC:    He must  have been what?  

MR TSOTSI :    He might  have a  mandate  f rom the  Guptas  10 

as  we l l ,  I  do  no t  know,  because i t  looks  l i ke  he  was,  you 

know,  in t roduc ing  the i r  par t i c ipa t ion  in to  the  company.  

ADV SELEKA SC:    Yes.   Thank  you,  Mr  Tsots i ,  because  

the  TNA is  a lso  one o f  the  issues,  s igned fo r  R43 mi l l ion .   

Ms Mole fe  ra i sed  tha t  and sa id  in  fac t  tha t  Mr  Mat j i la  d id  

no t  even have the  au thor i t y  to  s ign  tha t  agreement  and Mr  

Mat j i la  aga in  rep r imanded he r,  accord ing  to  Ms Tsho lo fe lo  

Mole fe :  

“…ca l led  me to  say tha t  he  was we l l -aware  o f  what  

he  had s igned and to ld  me s top  quest ion ing  h i s  20 

au thor i t y. ”  

That  i s  the  th i rd  red  f lag .   But  the  Gobodo fo rens ic  aud i to rs  

f lagged th is  i ssue  o f  Mr  Mat j i la ’s  TNA agreement .  

And Mr  Tsots i ,  then we come to  tha t  board  meet ing .   

We are  s t i l l  i n  2014 about  wh ich  Ms Tsho lo fe lo  says to  the  
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Cha i rperson th is  board  meet ing  was a r ranged,  we were  to  

approve the  f inanc ia l s  in  o rder  to  do  a  road show for  

in te rna t iona l  bond.   The meet ing  was schedu led ,  Mr  Tsots i  

phones me and says tha t  he  is  go ing  to  cance l  the  meet ing  

as  he  was rece iv ing  pressure  f rom outs ide  to  cance l  the  

meet ing .   Now th i s  i s  no t  the  meet ing  o f  26  February  2015.  

MR TSOTSI :    H ’m.   H ’m.  

ADV SELEKA SC:    We a re  in  2014.   I  th ink  you wro te  tha t  

in  you r  a f f idav i t ,  Mr  Tsots i .   Th i s  i s  about  TNA.  

MR TSOTSI :    Yes.  10 

ADV SELEKA SC:    Do you reca l l  th is?  

CHAIRPERSON:    Mr  Se leka,  p lease do not  fo rge t  your  l ine  

o f  thought  and Mr  Tsots i ,  do  no t  fo rge t  the  issue but  I  jus t  

want  to  in te rpose and say now tha t  Mr  Se leka has  

reminded us  o f  the  in te rac t ion  be tween – or  the  in te rac t ion  

invo l v ing  Ms Mole fe ,  the  F inanc ia l  D i rec tor,  w i th  Mr  Koko  

as  we l l  as  Mr  Sa l im Essa and Reg iments  and Ms  Mole fe  

re fus ing  to  s ign  tha t  agreement .  

ADV SELEKA SC:    You meant  to  say Mr  Mat j i la ,  

Cha i rperson.  20 

CHAIRPERSON:    Mr  Mat j i la ,  no ,  I  am sor ry,  ja ,  ja ,  no t  -  

you know,  one i s  Mr  Mat j i la ,  the  o the r  one is  Matshe la  

Koko,  i s  i t  no t?  

ADV SELEKA SC:    H ’m.  

CHAIRPERSON:    So ,  sor ry,  so  you can –  no ,  I  mean Mr  
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Mat j i la ,  no t  Mr  Koko.    

ADV SELEKA SC:    Yes,  Cha i r.  

CHAIRPERSON:    Mr  Mat j i la .   I t  seems to  me tha t  there  is  

a  poss ib i l i t y  tha t  tha t  –  her  conduct ,  Ms Mole fe ’s  conduct ,   

in  re fus ing  to  s ign  tha t  agreement  and to  coopera te  w i th  

regard  to  what  Mr  Sa l im Essa wanted and what  Mr  Mat j i la  

wanted and what  Mr  Er ic  Wood wanted in  te rms o f  

Reg iments  may we l l  be  the  reason why Mr  Sa l im Essa  

inc luded her  in  the  l i s t  o f  execut ives  to  be  suspended to  

the  ex ten t  tha t  Ms Dan ie l s  i s  cor rec t  when she says a t  the  10 

meet ing  tha t  she  had w i th  Mr  Koko and Mr  Sa l im  Essa a t  

Me l rose Arch  on the  10  March  2015,  Mr  Sa l im Essa  

inc luded the  F inanc ia l  D i rec to r,  Ms  Mole fe ,  among those to  

be  suspended.  

 So i t  i s  poss ib le  t ha t  he  may have had someth ing  to  

do  w i th  the  inc lus ion  o f  her  name because o f  tha t  

exper ience tha t  Ms Mole fe  had not  coopera ted  when Mr  

Mat j i la  wanted he r  to  s ign  tha t  agreement .  

MR TSOTSI :    Cha i r,  I  cannot  ag ree w i th  you more ,  tha t  

jus t  seems to  be  the  pa t te rn ,  the  p ic tu re  tha t  i s  emerg ing .  20 

CHAIRPERSON:    Yes.    

MR TSOTSI :    And,  o f  cou rse ,  i t  does not  end there  

because the i r  long ga in  was to  eventua l l y  rep lace  the  FD 

wi th  someone who is  agreeab le ,  Cha i r.  

CHAIRPERSON:    Yes,  yes ,  yes .  
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MR TSOTSI :    So  th is  was the  –  you know,  the  to ta l i t y  o f  

the  p ic tu re .  

CHAIRPERSON:    Yes.  

MR TSOTSI :    Hence she had to  be  …[ in tervenes]  

CHAIRPERSON:    She had to  be  i nc luded.  

MR TSOTSI :    Because tha t  i s  the  on ly  oppor tun i ty  they  

wou ld  have had o f  be ing  ab le  remove these peop le .  

CHAIRPERSON:    Yes.  

MR TSOTSI :    So  i f  she  was not  par t  o f  tha t  team to  be  

suspended in i t ia l l y,  they  wou ld  have had i t  d i f f i cu l t  to  t ry  10 

and ra ise  some o r  o ther  idea o r  method o f  t ry ing  to  ge t  r id  

o f  her.  

CHAIRPERSON:    Yes.  

MR TSOTSI :    Jus t  so  they can pu t  in  the i r  own peop le .  

CHAIRPERSON:    Ja ,  because to  the  ex ten t  tha t  they had 

an agenda to  loo t  some money f rom Eskom,  the  FD was 

cr i t i ca l .  

MR TSOTSI :    Cor rec t .  

CHAIRPERSON:    Because i f  the  FD does not  au thor ise  

payments ,  does not  s ign ,  then you w i l l  no t  ge t  money and  20 

they may have remembered tha t  the  cur ren t  FD is  the  type 

o f  person who w i l l  no t  agree to  the  th ings tha t  we want ,  

there fo re  she cannot  be  a l lowed to  remain .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    She must  be  added and then they may  



09 OCTOBER 2020 – DAY 280 
 

Page 100 of 167 
 

have shared tha t  w i th  the  Min is te r  o f  Pub l ic  Enterp r ises  

hence when she speaks to  the  board  she is  the  f i r s t  person 

to  inc lude the  f inance por t fo l io  as  one o f  the  a reas to  be  

invest iga ted  and she ar t i cu la tes  the  pr inc ip le  acco rd ing  to  

one o r  more  o f  the  w i tnesses who have g iven ev idence  

here .   A l though she says she cannot  d i rec t  the  board  or  

ins t ruc t  the  board  to  suspend these execut ives ,  she  speaks 

in  suppor t  o f  a  p r inc ip le  tha t  says the  execut ives  who lead  

the  po r t fo l ios  tha t  w i l l  be  invest i ga ted ,  the  board  shou ld  

cons ider  suspend ing  them.    I  cannot  te l l  you  to  suspend  10 

them,  bu t  I  w i l l  be  around.   I  w i l l  be  around,  tha t  i s  what  we  

unders tand she is  says.  

MR TSOTSI :    Yes.  

CHAIRPERSON:    And then when –  i f  you  then accept  the  

pr inc ip le  tha t  she in t roduces namely  the  execut i ves  who  

lead the  areas tha t  a re  go ing  to  be  invest iga ted ,  you  

shou ld  cons ider  suspend ing  them,  board .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    O f  course ,  i f  f inance is  go ing  to  be 

invest iga ted  as  we l l ,  the  FD must  a lso  be  suspended.  20 

MR TSOTSI :    Yes.  

CHAIRPERSON:    And tha t  i s  how i t  seems the  FD comes 

in .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    Bu t  on  what  one hears  here ,  the  f i rs t  
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person to  ment ion  the  inc lus ion  o f  the  FD is  Mr  Sa l im Essa,  

somebody who is  no t  a t  Eskom,  somebody who is  no t  in  

government .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    And accord ing  to  Ms Dan ie l s  he  presents  

h imse l f  to  Ms Dan ie ls  as  adv iser  to  the  Min is te r  o f  Pub l ic  

Enterp r ises .   So then the  Min i s te r  comes to  the  board  w i th  

th is  inc lus ion  o f  f inance as  one o f  the  areas to  be  

invest iga ted  and there fo re  the  FD must  a l so  be  suspended.  

MR TSOTSI :    Yes.  10 

CHAIRPERSON:    Then she gets  suspended.   When she 

has le f t  –  when the  de legat ion  o f  the  board  meets  w i th  Ms  

Mole fe  du r ing  he r  suspens ion  she  gave ev idence here  and  

sa id  Mr  Romeo Kumalo  represen t ing  the  board  s ta r ted  o f f  

my say ing  someth ing  to  the  e f fec t  tha t  they unders tood tha t  

she had wr i t ten  to  the  board  want ing  to  d iscuss a  

separa t ion  package and then she sa id  here  under  oa th  she  

immedia te ly  to ld  Mr  Kumalo ,  tha t  is  no t  what  I  wro te  about ,  

my le t te rs  d id  no t  say  tha t .   I  wro te  to  f ind  ou t  the  reasons 

fo r  th is  and tha t  and tha t  and tha t ,  tha t  i s  what  I  wro te  20 

about .   I  d id  no t  wr i te  to  want  to  ta lk  about  a  separa t ion .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    Then in te res t ing ly  on  her  ev idence,  Mr  

Kumalo ,  desp i te  hear ing  tha t  she  d id  no t  wr i te  to  inv i te  

d iscuss ions on  separa t ion ,  says to  he r,  acco rd ing  to  her,  
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no ,  you know what ,  maybe we shou ld  ta lk  about  separa t ion  

because th is  invest iga t ion  cou ld  s t i l l  take  a  long t ime and  

tha t  i s  how they end up ta lk ing  about  separa t ion .    

Ms K le in ,  who was he re  yesterday,  sa id  to  her  

knowledge,  the  board  wanted to  keep these execut ives ,  

wanted them to  re turn  a f te r  the  invest iga t ion .   So I  asked 

he r,  when you heard  Mr  Kumalo  say ing  th is  to  Ms Mole fe ,  

who c lear ly  was not  ta lk ing  about  leav ing  and you see your  

co l league want ing  to  ta lk  about  her  leav ing ,  why  d id  you 

not  say  what  a re  you ta lk ing  about?  10 

MR TSOTSI :    Yes.  

CHAIRPERSON:    She cou ld  no t  remember  why she d id  no t  

say  tha t .   So they  end up ta lk ing  about  tha t .   She u l t imate ly  

a f te r  some numerous meet ings and exchanges she  leaves  

and then,  o f  course ,  we know tha t  about  two months  la te r  

o r  so ,  Mr  Ano j  S ingh f rom Transne t  ge ts  b rought  to  take  her  

pos i t ion .  

MR TSOTSI :    Ja .   A l r igh t ,  abou t  th is  meet ing ,  I  cannot  

remember  –  what  t ime was th is?    

ADV SELEKA SC:    Th is  meet ing ,  Mr  Tsots i ,  le t  me g ive  20 

you more  in fo rmat ion  on  i t .   The Gobodo Forens ics  has  

f lagged the  TNA.  

MR TSOTSI :    Yes.  

ADV SELEKA SC:    Mat j i la  has no  author i t y  and there  are  

f inanc ia ls  –  le t  me see what  Ms Mole fe  says.   She says:  
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“What  was impor tan t  about  these f inanc ia l  

s ta tements  was  tha t  we were  prepar ing  to  go ,  

there fo re  i t  was  very  impor tan t  tha t  the  board  

approved the  f inanc ia l  s ta tements .   However,  what  

happened on the  day tha t  the  board  was meant  to  

s ign  the  f inanc ia l  s ta tements ,  tha t  f lagged the  issue  

o f  Mr  Mat j i la . ”  

A few days be fore  the  board  was meant  to  do  so ,  you ca l l  

her  and you say  cance l  the  meet ing .   She was ab le ,  she  

says,  to  persuade o the r  board  member  to  have the  meet ing  10 

in  your  absence.   They agreed to  meet ,  they ag reed to  

approve the  f inanc ia ls  and then you ca l led  her  a f te r  tha t  to  

te l l  her  look ,  I  have obta ined adv i ce ,  the  meet ing  was  

i r regu lar l y  const i tu ted ,  the  reso lu t ions you have taken are  

inva l id .   You remember  tha t?  

MR TSOTSI :    Okay,  what  I  reca l l ,  Cha i r,  i s  tha t  a t  tha t  

t ime there  was a  b ig  p rob lem wi th  secur i t y  o f  in fo rmat ion  a t  

the  board  mean ing  tha t  there  were  repor ted  leaks o f  

communica t ions coming out  o f  the  board  and we were  –  I  

was adv i sed tha t  we shou ld  br ing  in  peop le  to  come and 20 

sweep the  board room and in  the  in te r im,  i f  I  reca l l  we l l ,  

there  was a  concern  tha t  came f rom the  Min is te r  where  she  

was say ing  tha t  we shou ld  no t  ho ld  board  meet ings un t i l  we  

have c leared the  secur i t y  i ssue  w i th  boardrooms in  the  

organ isa t ion .  
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 So  the  boardroom was not  ava i lab le  fo r  use  a t  the  

t ime and I  unders tood tha t  there  was – then I  sa id  look ,  we 

cannot  have a  board  meet ing  un t i l  we are  ready to  have i t  

and then I  unders tood tha t  there  was a  meet ing  o f  aud i t  

and r i sk  to  d iscuss th is  i ssue o f  Mat j i la ’s  s ign ing  o f  th is  

cont rac t  because tha t  mat te r  was be ing  addressed by  them.   

Of  course ,  I  do  no t  a t tend aud i t  and r i sk  bu t  

apparent ly  some o f  the  board  members  went  fo r  tha t  

meet ing  and they dec ided,  because they had enough  

members  to  fo rm  a  quorum,  to  make th is  dec i s ion  about  10 

th is  f inanc ing  o f  …[ in te rvenes]  

ADV SELEKA SC:    Bu t  here  is  what  we need to  ge t  to ,  Mr  

Tsots i .  

MR TSOTSI :    Ja .  

ADV SELEKA SC:    Her  say ing  tha t  you say you  want  to  

cance l  because you a re  rece iv ing  pressure  f rom ou ts ide  to  

cance l  the  meet ing .   We had been th ink ing  tha t  th is  re la ted  

to  the  meet ing  to  the  26  February,  tha t  i t  was p ressure  

f rom the  Pres ident .   When you were  here  you sa id  she  

wou ld  have been po l i te ,  you sa id  to  the  Cha i rperson.   What  20 

I  sa id  to  her  i s  tha t  I  am rece iv ing  pressure  f rom the  

Pres ident .  

 Then i t  was exp la ined by  he r,  no ,  no ,  no ,  tha t  i s  no t  

the  meet ing .  

MR TSOTSI :    Yes,  yes .  



09 OCTOBER 2020 – DAY 280 
 

Page 105 of 167 
 

ADV SELEKA SC:    I t  was about  th is  TNA mat te r.  

MR TSOTSI :    I t  was about  TN –  bu t  I  do  no t  –  Cha i r,  I  do  

no t  reca l l  rece iv ing  p ressure  f rom anybody not  to  have a  

meet ing .  

CHAIRPERSON:    Do you reca l l  a  meet ing  where  you and  

Ms Mole fe  were  no t  in  agreement  tha t  i t  shou ld  be  he ld ,  

wh ich  was u l t imate ly  he ld  w i thout  you because she spoke  

to  board  members  and sa id  i t  i s  u rgent  because  tha t  i s  

what  she –  tha t  i s  the  ev idence she  gave.   She sa id  you d id  

no t  want  the  mee t ing  to  be  he ld  and you –  on  tha t  day you  10 

–  I  th ink  you had in i t ia l l y  agreed  –  ja ,  you had in i t ia l l y  

agreed tha t  the  meet ing  be  he ld  –  I  th ink  i t  was go ing  to  be  

he ld  on  a  Sunday.  

MR TSOTSI :    Yes.  

CHAIRPERSON:    I f  I  am not  m is taken.   And but  a t  a  

cer ta in  s tage on Sunday,  wh ich  is  when the  meet ing  was to  

take  p lace you –  we l l ,  e i ther  on  Sunday o r  Saturday,  maybe  

the  day be fore ,  you sa id  no  –  you ca l led  he r  to  say no ,  the  

meet ing  shou ld  no t  cont inue and she d isagreed.   You sa id  

you were  hav ing  a  lo t  o f  p ressure  f rom outs ide .   I  th ink  she  20 

d id  no t  say  tha t  you exp la ined wha t  you meant .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    So  she d id  no t  know what  you meant  bu t  

she u l t imate ly  had to  ta lk  to  o the r  members  o f  the  board  

and the  meet ing  was he ld  w i thout  you.   Do you no t  reca l l  
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any th ing  l i ke  tha t?  

MR TSOTSI :    I  reca l l  the  fac t  tha t  tha t  meet ing  ac tua l l y  

happened w i thou t  me.   I  was to ld  by  my execut ive  in  the  

o f f i ce .   Because I  had suggested tha t  the  meet ing  shou ld  

be  he ld  ove r  to  the  next  day,  wh ich  is  the  Monday because 

o f  th is  –  to  my reco l lec t ion ,  the  prob lem was w i th  the  

pouresness o f  the  board ,  boardrooms and tha t  in fo rmat ion  

…[ in tervenes]   

CHAIRPERSON:    That  i s  because  o f . . .?  

ADV SELEKA SC:    O f  the  pouresness o f  the  board .  10 

CHAIRPERSON:    Yes.  

ADV SELEKA SC:    That  in fo rmat ion  was leak ing  ou t  o f  the  

board room.  

CHAIRPERSON:    Yes,  ja .  

ADV SELEKA SC:    And the  on ly  t ime to  have them swept  

wou ld  have been a  weekend or  a t  n igh t .   That ,  Cha i rman,  i s  

what  I  remember.   I  cou ld  no t  have sa id  I  was get t ing  

pressure  because  I  was not  ge t t ing  pressure  f rom anybody 

outs ide .   No,  I  ce r ta in ly  do  no t  –  I  d id  no t  ge t  any p ressure  

f rom outs ide .   I  wou ld  no t  have cance l led  the  meet ing  in  20 

any case i r respec t ive  o f  tha t .   Not  fo r  tha t  reason,  no .  

CHAIRPERSON:    Wel l ,  o f  course  you d id  cance l  the  one  

fo r  the  26  February.  

MR TSOTSI :    Yes,  Cha i r.  

CHAIRPERSON:    Because o f  ou ts ide  pressure .  
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MR TSOTSI :    Wel l ,  Cha i r,  i f  we are  ta lk ing  about  peop le  

who are  in te rna l  to  government ,  tha t  i s  a  d i f fe ren t  

s i tua t ion .  

CHAIRPERSON:    No,  what  I  am …[ in tervenes]  

MR TSOTSI :    Aga ins t  peop le  who are  ex terna l  to  

government .  

CHAIRPERSON:    Yes,  what  I  am say ing  is  tha t  to  the  

ex ten t  tha t  Ms Mole fe  says based  on her  d iscuss ion  w i th  

you,  you wanted to  cance l  the  meet ing  because o f  ou ts ide  

pressure ,  there  cou ld  be  an argument  tha t  w i th  regard  to  10 

the  meet ing  o f  the  26  February  you d id  cance l  a  board  

meet ing  because o f  ou ts ide  pressure .  

MR TSOTSI :    Yes,  I  hear  you.  

CHAIRPERSON:    Yes.   Yes,  tha t  i s  the  on ly  po in t  I  was  

mak ing .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    Ja ,  ja ,  ja .   But  you say your  reco l lec t ion  

as  fa r  as  the  o ther  meet ing ,  the  meet ing  tha t  Ms Mole fe  

was ta lk ing  about ,  your  reco l lec t ion  is  tha t  the  reason why  

you wanted to  cance l  the  meet ing  was because you  wanted  20 

tha t  the  venue be  swept  f i rs t .  

MR TSOTSI :    Yes.  

CHAIRPERSON:    To  make sure  tha t  there  w i l l  be  no  leaks.   

That  was the  reason.  

MR TSOTSI :    Yes.   To  the  ex ten t  ac tua l l y  I  reca l l  tha t  we 
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even had to  change the  venue.  

CHAIRPERSON:    I s  tha t  so? 

MR TSOTSI :    We actua l l y  had  to  ho ld  a  board  meet ing  

ou ts ide  o f  Eskom.  

CHAIRPERSON:    Okay,  okay.  

MR TSOTSI :    Because o f  th is  p rob lem.  

CHAIRPERSON:    She d id  say tha t  you subsequent ly  –  the  

meet ing  had to  be  he ld  aga in  because the re  was an  

argument  tha t  the  meet ing  tha t  they had he ld ,  the  one you  

d id  no t  a t tend,  was un lawfu l  and she says the  one tha t  they  10 

he ld  –  I  do  no t  know whethe r  i t  was on Tuesday or  Monday,  

bu t  one o r  two days a f te r  the  one  you d id  no t  a t tend,  she 

sa id  you d id  a t tend tha t  one.  

MR TSOTSI :    Yes.  

CHAIRPERSON:    And one may expect  tha t  maybe  in  the  

m inutes  o f  tha t  meet ing ,  the  one  you a t tended,  tha t  there  

may be someth ing  tha t  may have been sa id  about  why you 

were  aga ins t  …[ in tervenes]  

MR TSOTSI :    Yes.  

CHAIRPERSON:    You wanted to  cance l  th is  one ,  those  20 

minutes  shou ld  be  sought  because I  th ink  i t  wou ld  be  

surpr i s ing  i f  a t  the  beg inn ing  o f  tha t  meet ing  there  was no  

d iscuss ion  o f  why tha t  meet ing  was be ing  he ld  in  

c i rcumstances where  i t  had been he ld  a  day or  two before  

i t  had to  be  he ld ,  so  i f  those minu tes  are  found one might  
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f ind  tha t  there  i s  someth ing  sa id  there .  

MR TSOTSI :    I t  w i l l  cer ta in l y  he lp  Cha i r.  

CHAIRPERSON:    Ja ,  okay.  

ADV SELEKA SC:    Yes thank  you Cha i r,  indeed Ms 

Tsho lo fe lo  Mole fe  says Mr  Tsots i  tha t  they went  to  meet  

w i th  the  Min i s te r,  herse l f  and Mr  Matona,  and you sent  he r  

a  tex t  message say ing  I  am wi th  the  Min is te r,  when in  fac t  

she was w i th  the  Min is te r  togethe r  w i th  Mr  Matona.  

MR TSOTSI :    Mean ing  w i th  the  Min is te r  mean ing  what?  

ADV SELEKA SC:    They were  go ing  to  compla in  to  the  10 

Min is te r  tha t  you cance l led  the  meet ing ,  the  meet ing  wh ich  

is  so  impor tan t  the  f inanc ia l s  have to  be  approved and i t  

was the  Min i s te r  who sa id  go  and have tha t  mee t ing  the  

next  day and so  they laughed o f f  your  SMS which  says you  

were  w i th  the  Min is te r  when in  fac t  you were  no t .   

MR TSOTSI :    I  am not  aware  o f  tha t  Cha i r,  I  am not  aware  

o f  tha t  I  th ink  i f  e i ther  we w i l l  have to  look  and f ind  tha t  

SMS o r  someth ing  bu t  I  am not  aware .   

ADV SELEKA SC:    Bu t  here  is  the  po in t  we want  to  come 

to  Mr  Tsots i  we unders tand tha t  Mr  Howa was the  CEO of  20 

TNA.   

MR TSOTSI :    Yes,  yes .   

ADV SELEKA SC:    Ms Mole fe  and the  Cha i rpe rson  

s topped he r  f rom s ign ing  th is  and  I  w i l l  no t  say  i t  bu t  I  am 

go ing  to  go  to  your  a f f idav i t .   That  she heard  th rough the  
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g rapev ine  much la te r  what  the  pressure  came f rom.    

MR TSOTSI :    Who?  

ADV SELEKA SC:    That  was brought  to  bear  on  you -  le t  

us  go  to  your  a f f idav i t  page 10.   

MR TSOTSI :    Page 10?  

ADV SELEKA SC:    Yes because i t  was in te res t i ng  when  

you were  say ing  i f  we ta lk  about  peop le  ou ts ide  o f  

government  and you cont ras ted  tha t  to  peop le  ins ide  o f  

government  when the  Cha i rperson was ta lk ing  about  

p ressure .   So I  wondered why you w i l l  be  say ing  tha t  so  10 

page 10 you re la te  the…[ in tervene]  

CHAIRPERSON:    Page 10,  red  or  b lack  numbers?  

ADV SELEKA SC:    The b lack  numbers  Cha i rpe rson .  

CHAIRPERSON:    Okay.    

ADV SELEKA SC:    I  am s t i ck ing  to  the  b lack  numbers .   

MR TSOTSI :    Yes,  page 10.   

ADV SELEKA SC:    Ja ,  f rom page 9  you ta lk  about  your  

in te rac t ion  w i th  Mr  Tony Gupta :  

“Tony Gupta  genera l l y  asked me fo r  ass is tance on  

mat te rs  they were  exper ienc ing  some p rob lems wi th  20 

Eskom as we l l  as  s i tua t ions where  they cou ld  

advance the i r  bus iness in te res t .   My response  

depended on how much knowledge I  had on the  

mat te r  in  quest ion  i f  I  d id  I  wou ld  respond. ”  

 6 .6 :  
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“Tony Gupta  exp la ined tha t  they had an in te res t  to  

supp ly  gas to  the  Western  Cape and saw Eskom’s  

open s i te  o f  gas  tu rb ine  p lan t  as  an  anchor  tenan t  

fo r  tha t  bus iness.   Consequent ly,  they  were  look ing  

fo r  exc lus iv i t y  and wanted to  s ign  an  MOU wi th  

Eskom.   I t  t ransp i red  tha t  th is  MOU had a l ready 

been negot ia ted  by  another  company and a t  tha t  

junc tu re  was w i th  the  Depar tment  o f  Energy fo r  

s ignature  by  the  Min is te r  as  was  the  prac t ice .   I  

exp la ined to  h im tha t  no t  on ly  was  the  MOU agreed  10 

w i th  another  pa r ty  bu t  i t  was a lso  beyond the  

ju r isd i c t ion  o f  Eskom.   A f te r  he  d iscovered who the  

benef ic ia ry  o f  the  MOI  was he p rompt ly  accused me 

o f  work ing  w i th  barber ’s  enemies. ”  

And maybe tha t  was a  red  f lag  on  you Mr  Tsots i  bu t  then  

comes the  next  paragraph.         

MR TSOTSI :    Yes.  

ADV SELEKA SC:    “Dur ing  tha t  the  impu lse  o f  the  TNA 

cont rac t  when the  award  o f  the  cont rac t  by  ac t ing  

CEO Col in  Mat j i la  was under  scru t iny  fo r  i r regu lar i t y  20 

I  was requested by  Tony Gupta  to  make th is  p rob lem 

go away.   I  responded tha t  th is  I  cou ld  no t  do  as  

there  were  processes in  p lace  tha t  must  take  the i r  

course  but  fo r  the  f i rs t  t ime in  my encounte r  w i th  

h im he showed v i s ib le  s igns o f  anger  and f rus t ra t ion  
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as  he  kept  ins is t ing  tha t  I  was not  in te res ted  in  

ass is t ing  h im. ”  

Another  red  f lag  f rom you.    

MR TSOTSI :    I  wou ld  say so  yes,  r igh t .   

ADV SELEKA SC:    Cou ld  the  pressure  has come f rom th is ,  

Ms Tsho lo fe lo  Mole fe  sa id  th rough the  grapev ine  she 

unders tood th is  to  be  the  pos i t ion .   So we sa id  we w i l l  wa i t  

fo r  you to  conf i rm  i t  Mr  Tsots i .    

MR TSOTSI :    I  ac tua l l y  Cha i r  to  be  honest  I  do  no t  reca l l  

Tony Gupta  never  asked me to  you know to  cance l  a  10 

meet ing .   I  do  no t  –  no  he  has never  asked me to  cance l  a  

meet ing .    

ADV SELEKA SC:    Bu t  he  asked you to  take  away the  

prob lem.  

MR TSOTSI :    Th i s  was now the  prob lem wi th  Mat j i la .   

ADV SELEKA SC:    Now exp la in  to  the  Cha i rpe rson Mr  

Tsots i  because the  Gobodo Forens ics  had f lagged tha t  

i ssue as  a  repor tab le  i r regu lar i t y.     

MR TSOTSI :    R igh t .   

ADV SELEKA SC:    So  the  board  in  approv ing  the  20 

f inanc ia ls  wou ld  have had to  inc lude tha t  in  the i r  approva l .    

MR TSOTSI :    Cor rec t .   

ADV SELEKA SC:    Yes,  so  when he is  say ing  to  you make  

th is  p rob lem go away he does not  want  i t  to  be  in  the  books  

as  a  repor tab le  i r regu lar i t y.   
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MR TSOTSI :    Yes,  I  wou ld  imag ine  tha t  i s  the  case yes  

because Mr  Mat j i la  wou ld  have to  have had –  we l l  he  was  

on the  way to  be ing  d isc ip l ined fo r  th is  had he s tayed on in  

the  company.   I  th ink  we t raversed th is  du r ing  the  

TNA…[ in tervene]  

CHAIRPERSON:    Yes,  we d id .    

MR TSOTSI :    Yes,  tha t  was my presenta t ion  yes.   

CHAIRPERSON:    Ja .   

ADV SELEKA SC:    I  am on ly  po in t ing  ou t  fo r  a  d i f fe ren t  

reason there  are  red  f lags  bu t  I  am go ing  to  exp la in  why  10 

peop le  a re  moved  f rom the i r  pos i t ions .   

MR TSOTSI :    A l r igh t ,  yes .   

ADV SELEKA SC:    You are  a lso  f lagged.    

MR TSOTSI :    That  i s  r igh t  yes  I  can see tha t .   

ADV SELEKA SC:    Yes.   

MR TSOTSI :    And o f  course  i t  cu lm inated in  Cape Town I  

th ink  tha t  was the  –  i t  was l i ke  I  was be ing  warned and I  

was not  tak ing  the  h in t  i f  I  can  ca l l  i t  tha t  bu t  then in  Cape  

Town i t  became very  exp l i c i t .    

ADV SELEKA SC:    Yes because tha t  i s  a  subsequent  20 

encounte r.   

MR TSOTSI :    Yes.   

ADV SELEKA SC:    That  we have p laced you  in  th is  

pos i t ion .   

MR TSOTSI :    Cor rec t .   
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ADV SELEKA SC:    You are  no t  ass is t ing  us  and  we can 

remove you.   

MR TSOTSI :    Yes.   

ADV SELEKA SC:    Shou ld  I  car ry  on  Cha i r?  

CHAIRPERSON:    Yes,  car ry  on  what  i s  your  es t imate  o f  

t ime tha t  you need Mr  Tsots i  to  be  here?  

ADV SELEKA SC:    When I  ge t  to  pu t t ing  the  vers ions o f  

o ther  w i tnesses to  Mr  Tsots i  I  th ink  we shou ld  go  fas te r  

once we have the  grand p i c tu re  o f  the  reasons lead ing  to  

tha t .   I f  we ad journ  a t ,  i f  by  one  and I  th ink  I  w i l l  no t  be  10 

f in ish  by  1  o ’c lock  and we s tar t  w i th  Mr  Tsots i  a t  two I  

shou ld  be  ab le  Mr  Tsots i  on  my s ide  Cha i r  I  th ink  

persona l l y  I  w i l l  need about  45  m inutes .    

MR TSOTSI :    I  to ld  Mr  Se leka tha t  I  wou ld  have lunch a t  

home today Cha i r.  

CHAIRPERSON:    Sor ry?  

MR TSOTSI :    I  to ld  Mr  Se leka tha t  I  wou ld  have lunch a t  

home today.  

CHAIRPERSON:    Oh okay.    

MR TSOTSI :    I  see  he is  ta lk ing  about  2  o ’ c lock .  20 

CHAIRPERSON:    Now he wants  to  spo i l  you r  p lans .   

MR TSOTSI :    Exact ly.   

CHAIRPERSON:    And what  a re  your  p lans w i th  regard  to  

the  o ther  w i tness?  

ADV SELEKA SC:    Ms Mokho lo  i s  here .  
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CHAIRPERSON:    Yes.   

ADV SELEKA SC:    She is  here  Cha i rperson.  

CHAIRPERSON:    Yes.   

ADV SELEKA SC:    Oh no we shou ld  be  ab le  to  f in ish  

today.  

CHAIRPERSON:    Yes.    

ADV SELEKA SC:    I s  tha t  the  Cha i rpersons quest ion .   

CHAIRPERSON:    We might  have  to  re lease her  i f  you  are  

go ing  to  take  as  long as  I  th ink  you  w i l l  w i th  

Mr…[ in tervene]   10 

ADV SELEKA SC:    Tsots i .   

CHAIRPERSON:    Tso ts i  because we w i l l  no t  be  ab le  to  s i t  

up  to  normal  t ime today but  was  she here  yesterday as  

we l l?  

ADV SELEKA SC:    No she was not  here ,  yes te rday i t  was  

the  company ’s  secre tary.   

CHAIRPERSON:    Yes.   

ADV SELEKA SC:    Shou ld  we…[ in tervene]  

CHAIRPERSON:    I t  i s  jus t  tha t  my reco l lec t ion  was tha t  

because I  th ink  was i t  no t  tha t  Mr  Tsots i  meant  to  be  next  20 

week,  was he meant  to  be  today?  

ADV SELEKA SC:    Mr  Tsots i?  

CHAIRPERSON:    Yes.   

ADV SELEKA SC:    Yes,  today.  

CHAIRPERSON:    Oh today.    
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ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Togethe r  w i th  her.   

ADV SELEKA SC:    Yes,  Cha i r.   

CHAIRPERSON:    I t  was the  two w i tnesses?  

ADV SELEKA SC:    I t  was the  two w i tnesses.   

CHAIRPERSON:    Okay I  know tha t  she is  no t  supposed to  

be  long,  i s  i t?   

ADV SELEKA SC:    Yes,  Cha i rperson.   

CHAIRPERSON:    Ja ,  okay  no  tha t  i s  a l r igh t  I  

th ink…[ in tervene]  10 

ADV SELEKA SC:    Bu t  she might  have in te res t ing  

in fo rmat ion  fo r  you Cha i r.   

CHAIRPERSON:    Yes.    

ADV SELEKA SC:    She might  have in te res t ing  in fo rmat ion  

fo r  you.  

CHAIRPERSON:    Ja ,  no ,  no  obv ious ly  she wou ld  be  

we lcome to  s tay  and l i s ten  bu t  I  th ink  we w i l l  no t  be  ab le  to  

ge t  to  her  because we w i l l  no t  s i t  the  who le  day.    

ADV SELEKA SC:    Shou ld  we a t tend to  i t  a t  luncht ime 

Cha i r?  20 

CHAIRPERSON:    Ja ,  we can a t tend to  tha t  a t  luncht ime.   

ADV SELEKA SC:    Yes.   

CHAIRPERSON:    We wi l l  have to  a r range another  day  

when she can come.   What  i s  your  es t imate  o f  how many  

hours  we need w i th  her?  
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ADV SELEKA SC:    I f  we do i t  in  the  morn ing  Cha i rperson I  

th ink  you need he r  fo r  the  morn ing .   

CHAIRPERSON:    Your  morn ing  is  how many hours?  

ADV SELEKA SC:    Ja ,  i t  can  be shor t  f rom ten  to  –  one 

hour  to  1  o ’c lock .   

CHAIRPERSON:    Yes,  so  what  we can do I  mean i f  she is  

one hour  i t  i s  easy to  f i t  her  in to  a  morn ing  be fore  the  

w i tness o f  tha t  day l i ke  we cou ld  s ta r t  a t  n ine  i f  i t  i s  one  

hour.   I f  i t  i s  two hours  we cou ld  br ing  he r  in  the  la te  

a f te rnoon a f te r  the  w i tness fo r  the  day has f in ished and  10 

she cou ld  come in  a t  four  o r  ha l f  past  four  o r  f i ve  then we  

cou ld  s i t  un t i l  s ix ,  un t i l  seven to  t ry  and f in ish  w i th  he r.   So  

I  th ink  dur ing  luncht ime you can a t tend to  tha t .     

ADV SELEKA SC:    Yes,  Cha i r.   

CHAIRPERSON:    Ja ,  okay le t  us  cont inue we w i l l  take  the  

lunch ad journment  a t  one and then I  wou ld  l i ke  us  to  –  

a f te r  lunch you sa id  you might  need how much t ime w i th  Mr  

Tsots i?   

ADV SELEKA SC:    About  45  m inutes  bu t  can I  exped i te  

tha t  Cha i r?  20 

CHAIRPERSON:    I f  you  can do 30 minutes  tha t  wou ld  be  

much bet te r.   

ADV SELEKA SC:    Okay.  

CHAIRPERSON:    So  we f in ish  about  ha l f  past  two.  

ADV SELEKA SC:    Yes.  
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CHAIRPERSON:    Bu t  we w i l l  no t  be  ab le  to  go  beyond  

th ree .   

ADV SELEKA SC:    Okay Cha i r.  

CHAIRPERSON:    Ja ,  okay a l r igh t ,  okay le t  us  con t inue in  

the  meant ime.   Mr  Tsots i  I  do  no t  know about  you r  lunch a t  

home.     

MR TSOTSI :    No he is  go ing  to  have to  buy i t  Cha i r.   

CHAIRPERSON:    Maybe he shou ld  buy you a  l unch,  yes  

p lease cont inue.    

ADV SELEKA SC:    Thank you Cha i rperson.   So Mr  Tsots i  10 

those are  in  our  observa t ions in  ind ica tors  o f  what  happens  

the  under l y ing  reasons fo r  the  remova l  o f  th is  execut ives  

bu t  you a re  a l so  removed Mr  Tsots i  in  c i rcumstances where  

the  board  had agreed w i th  you to  do  the  suspens ions.    

Coming to  you Mr  Tsots i  you tes t i f ied  under  re -  

examinat ion  someth ing  tha t  was new to  the  Commiss ion  

when your  lawyer  the  a t to rney  re -examined you,  you  

ment ioned to  the  Cha i rpe rson tha t  you had had a  meet ing  

w i th  the  Pres iden t  Mr  Zuma dur ing  tha t  conversa t ion  or  a t  

the  end o f  i t  he  to ld  you tha t  i f  you  need to  speak to  me go  20 

th rough Ms Myen i .   Do you reca l l  tha t?   

MR TSOTSI :    Yes.   

ADV SELEKA SC:    Yes,  and Ms Myen i  has prov ided th is  

Commiss ion  w i th  a  s ta tement  ah  she d id  no t  p rov ide  the  

Commiss ion  we obta ined a  s ta tement  wh ich  she submi t ted  
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a t  the  pa r l iamentary  por t fo l io  commi t tee  wh ich  the  

Commiss ion  has  shared w i th  you.   In  he r  s ta tement  she  

says what  you a re  say ing  is  no t  t rue .   You were  the  one 

contac t ing  her  and I  am l ink ing  th is  to  what  you say the  

Pres ident  to ld  you.   You are  the  one contac t i ng  her  

because you were  concerned tha t  the  board  was about  to  

pass a  mot ion  o f  no  conf idence in  you i f  you  d id  no t  

suspend the  execut ives  and you needed he r  adv ice .    

I t  was a l l  about  you the  meet ing  in  Durban was a l l  

about  you the  Pres ident  was not  invo lved.   Why wou ld  the  10 

Pres ident  be  invo lved and not  g ive  a  wr i t ten  d i rec t ion  to  

e i ther  the  Min i s te r  o r  to  yourse l f  as  a  Cha i rman  o f  the  

board ,  and tha t  i s  her  vers ion .   

CHAIRPERSON:    And she says  i t  i s  no t  t rue  tha t  she  

ca l led  you and asked you to  go  and a t tend the  Durban  

meet ing  to  meet  w i th  the  Pres iden t .   She says in  e f fec t  you 

have been pester ing  he r  w i th  ca l l s  seek ing  adv ice  f rom her  

on  Eskom mat te rs  and she says  i f  I  am not  m is taken Mr  

Se leka she says there  is  a  th i rd  par ty  tha t  you were  a lso  

us ing .   She does not  d isc lose  the  ident i t y  o f  the  th i rd  par ty  20 

bu t  Mr  Se leka is  r igh t  she says the  meet ing  in  Durban was  

about  you and she says Mr  Zuma d id  no t  a t tend tha t  

meet ing .   What  do  you say to  a l l  o f  these th ings?        

MR TSOTSI :    Cha i r  I  th ink  her  vers ion  is  comple te l y  wrong  

i t  i s  incor rec t .   F i rs t  o f  a l l ,  I  wou ld  have no bas is  fo r  
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look ing  fo r  adv i ce  f rom Ms Myen i .   She had noth ing  to  do  

w i th  Eskom and fo r  a l l  in tense and  purposes she wou ld  no t  

be  in  a  pos i t ion  to  engage w i th  me  on issues o f  Eskom.   So 

my look ing  fo r  adv i ce  f rom her  I  th ink  i s  jus t  un tenab le .   

Second ly  she indeed i s  the  one who ca l led  to  say tha t  the  

Pres ident  wou ld  l i ke  to  have an aud ience w i th  me a t  the  

Pres ident ’s  res idence in  Durban and she ca l led  me I  th ink  

i t  wou ld  have been e i ther  the  Thursday o r  F r iday o r  

Saturday,  no  Fr iday I  th ink  i t  was  wh ich  wou ld  have been  

the  6 t h  I  th ink  and Mr  L inne l l  in  h is  ev idence I  l i s tened to  10 

conf i rmed to  tha t  he  was a lso  asked by  Dudu,  Ms Myen i  to  

go  and a t tend a  meet ing  a t  the  Pres idency.    

Now she d id  no t  d isc lose  to  me a t  the  t ime she  

ca l led  

me what  the  d iscuss ion  was about  no tw i ths tand ing  the  fac t  

tha t  I  asked he r  what  i s  i t  tha t  the  Pres ident  wants  to  ta lk  

about .   Whereas w i th  Mr  L inne l l  apparent ly  she d id  

d isc lose  based on the  fac t  tha t  she and Mr  L inne l l  had,  had  

a  meet ing  on  the  6 t h  f rom what  we gathe red f rom h is  

ev idence.   So a l l  in  a l l  Cha i rman tha t  i s  a  comple te  20 

d is to r t ion  o f  the  fac ts  and I  th ink  i t  i s  fa i r  to  say tha t  the  

who le  exerc i se  o f  us  go ing  to  see the  Pres ident  i s  we l l  

cor robora ted  by  what  Mr  L inne l l  a lso  had to  say.   So I  do 

no t  know where  Ms Myen i  ge ts  a l l  o f  th is  unders tand ing  

about  what  happened.   But  f rom my perspect ive  i t  cer ta in l y  
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i s  no t  t rue .  

CHAIRPERSON:    She says tha t  the  reason she brought  Mr  

L inne l l  to  the  Durban meet ing  is  because the  ass is tance 

you needed f rom her  was o f  a  lega l  na tu re .   You needed a  

lawyer  to  dea l  w i th  the  prob lems re la t ing  to  you a t  Eskom 

par t i cu la r l y  tha t  your  board  wanted  to  remove you.   A t  tha t  

s tage had there  been any i nd i ca t ion  f rom any  board  

member  o r  f rom anybody tha t  the  board  wanted to  remove  

you as  fa r  as  you  know.              

MR TSOTSI :    No Cha i r  there  was no such ind ica t ion  10 

whatsoever.  

CHAIRPERSON:    Yes.   

MR TSOTSI :    I  had never  heard  o f  tha t  and I  do  no t  know 

o f  anybody who was aware  o f  i t .   

CHAIRPERSON:    And o f  cou rse  Mr  L inne l l  a l so  made i t  

qu i te  c lear  when he gave ev idence here  tha t  he  was 

d isput ing  Ms Myen i ’s  ve rs ion  tha t  the  Durban meet ing  was  

about  you.   He a l so  sa id  tha t  i s  no t  t rue .    

MR TSOTSI :    Cor rec t .  

CHAIRPERSON:    Yes,  bu t  tha t  i s  the  vers ion  tha t  emerges 20 

f rom Ms Myen i ’s  s ta tement  tha t  she seems to  have  

submi t ted  to  par l i ament .   Yes,  Mr  Se leka.    

ADV SELEKA SC:    Thank you Cha i r.   Mr  Tsots i  on  th is  

vo te  o f  no  conf idence aga ins t  you ,  you say you know o f  no  

one who knows o f  tha t  bu t  remember  you asked Mr  L inne l l  
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to  g ive  you or  your  lawyers  a  s ta tement  o r  a f f idav i t  wh ich  

he  d id  when you were  charged by  the  board .   

MR TSOTSI :    Cor rec t .   

ADV SELEKA SC:    You wou ld  have seen tha t  s ta tement  

then and now i t  specu la tes  a t  the  end o f  i t  tha t  he  learned  

th rough rumours  and I  am ask ing  you th is  because  you are  

here  you can c la r i f y  to  the  Cha i rperson tha t  the  board  –  

when the  meet ing  o f  the  26 t h  o f  February  was cance l led  by  

the  Min i s te r  i t  was because the  board  apparent ly  wanted to  

d iscuss your  remova l .    10 

MR TSOTSI :    Cha i r  I  reca l l  tha t  appear ing  in  N ick ’s  

s ta tement  and I  th ink  he  and I  ta lked a  b i t  about  tha t .   

Obv ious l y  a t  the  t ime when Dudu Myen i  a l leges tha t  I  was  

t ry ing  to  avo id  myse l f  be ing  –  a  mot ion  o f  no  con f idence  

be ing  passed on  me.   A t  tha t  t ime,  we shou ld  have been  

before  the  26 t h  o f  February.   There  was no bas is  upon  

wh ich  I  cou ld  even specu la te  tha t  there  cou ld  have been a  

mot ion  o f  no  conf idence aga ins t  me on the  26 t h .    

So subsequent  to  tha t  when N ick  to ld  me about  th is  

a l leged rumour  o r  in fo rmat ion  tha t  in  fac t  the  board  was  20 

in tend ing  to  pass  a  mot ion  o f  no  conf idence in  me  on tha t  

day the  26 t h  o f  February.   I  then s ta r ted  to  th ink  poss ib ly  

tha t  was the  reason why the  meet ing  was s topped because  

somebody obv ious i t  wou ld  have to  have been the  Min is te r  

because she is  the  one who wanted the  meet ing  to  be  
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s topped wou ld  have then known tha t  I  wou ld  have had to  

face  a  vo te  o f  no  conf idence f rom board  members .   So i f  

anybody shou ld  have in fo rmat ion  shou ld  th is  be  the  case i t  

wou ld  be  the  Min i s te r.  

CHAIRPERSON:    I  am sor ry  Mr  Se leka I  m issed someth ing  

what  d id  –  i s  i t  a  s ta tement  by  Mr  L inne l l  wh ich  inc luded  

someth ing  a long the  l ines  tha t  the  board  wanted to  remove  

Mr  Tsots i .        

ADV SELEKA SC:    I t  i s  a  s ta tement  he  submi t ted  a t  the 

t ime when Mr  Tsots i  was sub jec ted  to  th is  d isc ip l ina ry  10 

charges but  he  specu la tes  i t  on  the  end o f  tha t  s ta tement  

Cha i r.   Due to  t ime const ra in ts  we never  go t  to  i t .   He sa id  

he  heard  a f te r,  th rough rumours  tha t  the  meet ing  o f  the  

26 t h  o f  February  2015 was cance l led  because the  board  

wanted to  have  Mr  Tsots i ,  to  vo te  on  Mr  Tso ts i ’s  no  

conf idence,  to  pass a  vo te  o f  no  conf idence.   

CHAIRPERSON:    Wel l  okay no  tha t  i s  f ine .   I  know tha t  

even in  your  remova l  your  be ing  charged la te r  in  March  

seems someth ing  very  s t range to  me but  i t  wou ld  be  even  

s t ranger  i f  be fore  the  f i rs t  meet ing  o f  the  new board  i f  we  20 

leave out  the  induct ion  i f  be fore  the  f i rs t  meet ing  o f  the 

new board  new members  wanted to  remove the  Cha i rpe rson  

who had been pa r t  o f  the  prev ious board .   I t  wou ld  rea l l y  

show tha t  there  is  rea l l y  someth ing  very  s t range tha t  was  

go ing  on.   I  mean even before  the  f i rs t  meet ing  o f  the  
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boa rd  they are  ta lk ing  about  remov ing  the  Cha i rperson who  

had been par t  o f  the  prev ious board  bu t  maybe there  were  

those p lans a l ready in  p lace  but  i t  wou ld  be  s t range i f  the  

fo rmer  Pres ident  knew about  those rumours  or  ra ther  i t  

wou ld  be  s t range i f  the  reason why the  fo rmer  Pres ident  

wanted tha t  mee t ing  cance l led  because o f  he  had heard  

about  those rumours  i t  wou ld  be  s t range tha t  he  wou ld  no t  

te l l  you .       

MR TSOTSI :    Yes.  

CHAIRPERSON:    And one wou ld  have thought  tha t  he  10 

wou ld  ra ther  have le f t  tha t  i ssue to  the  board  and  to  you 

how you hand le  i t  and not  in te r fe re .   I f  the  Min is te r  knew 

anyth ing  about  i t ,  i t  wou ld  be  s t range i f  even a f te r  she  

never  sa id  anyth ing  and when one reads the  a f f idav i t  o f  the  

ac t ing  DG who ca l led  you about  the  cance l la t ion  o f  the 

meet ing  her  ev idence and her  a f f idav i t  suggest  tha t  you  

were  very  opposed to  the  cance l l a t ion  you wanted  reasons 

why and she says she cou ld  no t  g ive  you reasons and she  

d id  no t  want  to  te l l  you  tha t  i t  was the  Pres ident  who  

wanted the  meet ing  cance l led  bu t  u l t imate ly  she had to  say  20 

tha t  tha t  i s  what  she says in  her  a f f idav i t .    

Now i f  you were  aware  tha t  the  meet ing  was go ing  

to  

be  used by  the  board  or  some board  members  to  seek to  

remove you one  wou ld  have thought  tha t  you wou ld  no t  
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have been so  opposed to  a  cance la t ion  o f  tha t  meet ing  

par t i cu la r l y  i f  maybe you were  concerned tha t  they cou ld  

succeed but  the  way she says you were  ins is t ing  want ing  

reasons tha t  i s  no t  cons i s ten t  w i th  somebody who knew 

anyth ing  a long the  l ines  tha t  i f  tha t  meet ing  was not  

cance l led  the re  wou ld  be  a  vo te  o f  no  conf idence in  you.        

MR TSOTSI :    I  agree.  

CHAIRPERSON:    Ja ,  okay.   

ADV SELEKA SC:    Yes,  thank you Cha i r  I  thought  I  wou ld  

pu t  tha t  very  quest ion  to  Mr  Tsots i .   10 

CHAIRPERSON:    Yes,  no  I  th ink  you were  do ing  the  r igh t  

th ing  to  pu t  these  th ings to  h im.   

ADV SELEKA SC:    Yes.  

CHAIRPERSON:    Ja .   

ADV SELEKA SC:    Because I  saw Mr  L inne l l  sa id  i t  was a  

rumour  he  heard  a f te r  the  fac t .   Mr  Tsots i  th i s  i s  what  Ms  

Dudu Myen i  says fu r ther  she says:  

“Why shou ld  Mr  Tsots i  agree to  such ins t ruc t ions  

she says a  ve rba l  ins t ruc t ion  a t  the  leve l  o f  the  

Pres ident  i t  shou ld  be  in  wr i t ing .   What  was be ing  20 

h idden he re  does  th is  mean tha t  Mr  Tsots i  became a  

Cha i rman o f  the  board  w i thout  unders tand ing  the  

ro les  and respons ib i l i t i es  o f  a  Cha i rman o r  a t  leas t  

a  d i rec to r.   Can we s imply  be l ieve  tha t  anyone a t  

h is  pos i t ion  cou ld  s imp ly  be  i ns t ruc ted  wh i le  hav ing  
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no  ro le  in  any en t i t y  such as  Eskom.   Why d id  Mr  

Tsots i  be  na ive  and get  m is led . ”  

What  do  you say Mr  Tsots i?      

MR TSOTSI :    Cha i r  I  have no answer  to  tha t  I  mean I  th ink  

she is  o f f  the  wa l l  comple te ly  i f  I  can  use tha t  exp ress ion .   

So I  rea l l y  cannot  even beg in  to  address tha t .       

ADV SELEKA SC:    Bu t  her  comment  may s t i l l  be  va l id  o r  

quest ions may s t i l l  be  va l id  in  the  contex t  o f  the  meet ing  

you ac tua l l y  had.    

MR TSOTSI :    Exp la in?  10 

ADV SELEKA SC:    Do you agree  you had a  meet ing  w i th  

the  Pres ident  and Ms Myen i  they  to ld  you go suspend the  

th ree  execut ives .   Go s ta r t  an  enqu i ry.   I t  was  not  in  

wr i t ing ,  why were  you na ive ,  why were  you mis led ,  why d id  

you accept  such ins t ruc t ions as  a  Cha i rperson  o f  the  

board .    

MR TSOTSI :    Cha i r  what  I  sa id  in  my a f f idav i t  i s  tha t  I  d id  

no t  accept  any ins t ruc t ions f rom the  Pres ident  because I  do  

no t  take  ins t ruc t i ons f rom h im,  bu t  I  had a  re la t ionsh ip  w i th  

h im but  what  I  needed to  do  was  to  tes t  the  idea w i th  the  20 

board  w i th  whom I  have a  re la t ionsh ip  and tha t  the  board  

d id  the  r igh t  th ing  by  es tab l i sh ing  the  op in ion  o f  the  

shareho lde r.   So  the  process th rough wh ich  we went  to  

dea l  w i th  th is  ma t te r  was very  d i f fe ren t  f rom what  she is  in  

her  m ind a l leg ing  tha t  I  was  na ive  and tha t  I  took  
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ins t ruc t ions f rom the  Pres ident ,  no  tha t  was not  the  case.  

CHAIRPERSON:    Wel l  I  th ink  your  ev idence las t  t ime is  

cons i s ten t  w i th  what  you are  say ing  in  the  sense tha t  you  

never  sa id  tha t  a t  the  meet ing  in  Durban you were  

ins t ruc ted  to  go  and do anyth ing ,  yes .   Indeed,  you ac tua l l y  

sa id  t owards the  end  the  Pres ident ,  the  fo rmer  Pres ident  

sa id  you go and tes t  th is  idea w i th  the  board .      

MR TSOTSI :    Yes.  

CHAIRPERSON:    And he sa id  he  wou ld  ta lk  to  the  Min is te r  

tha t  you made c lear  tha t  the  ev idence o f  Mr  L inne l l  a lso  10 

does not  re f lec t  tha t  there  was  an ins t ruc t ion  tha t  was  

g iven to  you whe ther  by  Mr  Zuma or  Ms Myen i .   What  one  

gets  the  p i c tu re  tha t  emerges is  tha t  Ms Myen i  and  

probab ly  Mr  Zuma had an idea  tha t  there  shou ld  be  in  

enqu i ry  in to  the  a f fa i rs  o f  Eskom and tha t  cer ta in  

execut ives  shou ld  be  suspended.  

Whether  tha t  idea emanated f rom one  o f  them or  

bo th  

or  whethe r  i t  was an idea tha t  o r ig ina ted  f rom somebody  

e lse  we do not  know but  tha t  i s  the  idea tha t  was the  20 

sub jec t  o f  the  Durban meet ing  and  in  tha t  Durban meet ing  

they pu t  these  proposa ls  these ideas and they were  

d iscussed.   You sa id  tha t  you were  no t  opposed to  t he  idea 

o f  an  enqu i ry  because independent ly  o f  them you had 

thought  tha t  an  enqu i ry  m ight  be  a  good idea but  you sa id  
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you  were  opposed in i t ia l l y  a t  leas t  you opposed  to  the  

suspens ion  o f  execut ives  and I  th ink  Mr  L inne l l  conf i rmed  

tha t  a t  the  Durban meet ing  you were  cer ta in ly  in i t ia l l y  

opposed to  the  idea o f  the  suspens ion  o f  the  execut ives .   

But  cer ta in l y  the  ev idence does no t  suggest  tha t  you were  

ins t ruc ted  but  you agreed to  take  these ideas to  the  board .   

I s  tha t  r igh t?          

MR TSOTSI :    That  i s  cor rec t  Cha i r.  

CHAIRPERSON:    Ja .   

ADV SELEKA SC:    Cha i r  I  m igh t  a lso  say tha t  Mr  L inne l l  10 

d id  say tha t  the  Pres ident  sa id  go  do i t ,  we l l  go  do  i t  bu t  

tha t  i s  Mr  L inne l l  who sa id  tha t .   

CHAIRPERSON:    Okay.    

ADV SELEKA SC:    Yes,  Mr  Tsots i  I  am put t ing  th is  to  you  

so  tha t  Ms Myen i  does not  say  bu t  they d id  no t  te l l  h im  

about  my s ta tement .   Do you unders tand?  

MR TSOTSI :    Yes.   

ADV SELEKA SC:    Yes,  so  I  am not  necessar i l y  say ing  

tha t  I  agree w i th  what  she is  say ing  I  am jus t  say ing  you  

have a  chance to  respond to  i t .      20 

MR TSOTSI :    Yes.  

CHAIRPERSON:    Yes,  bu t  what  you are  a l so  do ing  is  

tes t ing  h i s  own ev idence.   

ADV SELEKA SC:    Cor rec t .  

CHAIRPERSON:    When he den ies  Ms Myen i ’s  ve rs ion  you  
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a re  tes t ing  h is  own ev idence because in  the  end I  want  to  

see who is  te l l ing  the  t ru th .     

ADV SELEKA SC:    Cor rec t  Cha i r,  yes .  

CHAIRPERSON:    And i t  i s  r igh t  tha t  you shou ld  tes t  h is  

ev idence jus t  as  you w i l l  tes t  Ms  Myen i ’s  

ev idence…[ in tervene]  

ADV SELEKA SC:    Thank you Cha i r.  

CHAIRPERSON:    When she comes he re…[ in tervene]  

ADV SELEKA SC:    So  you unders tand.  

CHAIRPERSON:    Or  you or  somebody e lse  f rom the  lega l  10 

team but  I  th ink  we must  take  the  lunch ad journment  now.   

ADV SELEKA SC:    Thank you Cha i r.   

CHAIRPERSON:    We wi l l  take  the  lunch ad journment  and  

we w i l l  resume a t  f i ve  past  two.   

ADV SELEKA SC:    Thank you Cha i r.   

CHAIRPERSON:    We ad journ .   

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Okay let  us cont inue.  

ADV SELEKA SC:   Thank you Chair.   Mr Tsotsi  I  read f rom 20 

Ms Myeni ’s statement just  before the adjournment and 

having had a look again at  what she is saying i t  seems to me 

that  she is essent ia l ly saying to  the Chai rperson about the – 

meaning you – I  am now referr ing to you the Chai rperson at  

the t ime that  the Chairperson did not  understand his  
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f iduciary dut ies.  

MR TSOTSI:   Yes.  

CHAIRPERSON:   You are not  the culpr i t  Mr Tsotsi .   You are 

not  the culpr i t  somebody else is the culpr i t .    

MR TSOTSI:   I  thought i t  was mine.  

ADV SELEKA SC:   Remember her al legat ions about  

instruct ions you – why would you take instruct ions l ike that  

and seems to suggest  that  now th is is what I  am saying to  

you.   Seems to suggest  that  you fai led in your f iduciary 

dut ies.  10 

MR TSOTSI:   Chai r  I  th ink we deal t  wi th th is a bi t  ear l ier  

before the break when I  was saying that  my interpretat ion is  

that  I  was not  taking inst ruct ions f rom the President  or  

anyone else for that  matter.   I  was s imply want ing to test  th is  

idea that  he had wi th the board which is precisely what I  d id .   

So I  d isagree wi th assert ion that  I  do not  understand my 

f iduciary duty.  

ADV SELEKA SC:   Yes.   In the meet ing of  the 9 t h Mr Tsots i  

you say – you say to the board:  

“ I  have been summoned by the President . ”  20 

Now this is f rom the t ranscr ipt  of  that  meet ing.  

MR TSOTSI:   Yes.  

ADV SELEKA SC:    

“ I  have been summoned by the President . ”  

And you say three t imes.  
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“And the most  recent ly was yesterday. ”  

Now this is the 9 t h you are referr ing yesterday being the 8t h  

March.  

“Where he has f inal ly made up his mind 

about what he wants to do about the si tuat ion 

of  Eskom.  Both Min ister and I  have been 

summoned by the President  separately on 

several  occasions where he has expressed 

his v iew about the si tuat ion that  f inds – that  

he f inds at  Eskom.”  10 

These are the min – the t ranscr ipt  o f  the audio record ing of  9  

March 2015.  

MR TSOTSI:   Yes.  

ADV SELEKA SC:   And I  was int r igued by summoned three 

t imes.   You and the Minister summoned separately the 

President  because we did not  see – we do not  see that  in 

your  aff idavi t .   Are you able to explain to the Chairperson 

why? 

MR TSOTSI:   Why that  statement is not  in my aff idavi t?  

ADV SELEKA SC:   No why [00:03:14]  one three t imes so and 20 

whether in fact  you had been summoned three t imes by the 

President? 

MR TSOTSI:   No Chairman this goes back qui te a long way 

even during Mr Gigaba’s term of  off ice.   On the occasions 

when the President  wanted to understand what is happening 
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at  Eskom he would ask to see the Minister and the Minister  

would ask me to accompany him.  And this happened a few 

t imes over a per iod of  maybe two – over two years maybe.  

So you know i t  is sort  of  intermit tent ly there was no 

part icular pat tern.   There is  just  the last  one being when on 

this occasion.  

ADV SELEKA SC:   So is your explanat ion to the Chai rperson 

that  in respect  of  th is part icular issue the enqui ry and the 

stepping aside of  the execut ives the summoning of  you by 

the President  happened three t imes. 10 

MR TSOTSI:   No,  no,  no.   I  was meaning that  the concern 

that  as – President  has expressed about the si tuat ion at  

Eskom had been ra ised wi th by him in my presence and in  

the presence of  the Minister as wel l  before.   But  there was 

no discussion about an enqui ry.   There was no discussion 

about suspensions or anything l ike that .   I t  was just  you 

know an opportuni ty for him to express his concern about the 

si tuat ion in the company.  

ADV SELEKA SC:   Did you know that  he had in fact  spoken 

to the Minster separately about  the si tuat ion at  Eskom? 20 

MR TSOTSI:   No I  d id not  know.  I  d id not  mean in a l l  those 

occasions that  he had spoken separately to the Minister.  

ADV SELEKA SC:   Sorry just  repeat  that .   You did… 

MR TSOTSI:   I  d id not  mean – l ike I  sa id some of  the 

occasions I  was wi th the Minister when the President  raised 
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the issues.  

ADV SELEKA SC:   But  let  us conf ine ourselves to the issue 

here.  

MR TSOTSI:   Yes.  

ADV SELEKA SC:   Because you say the last  of  the three 

occasions was last  night .  

MR TSOTSI:   Yes.  

ADV SELEKA SC:   I  am sure you would have met wi th the 

President  many other t imes not  on ly three t imes at  the t ime 

you were the Chai rperson of  the board.  10 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   But  i t  seems to me that  the statement is  

speci f ic to the issue you are br inging to  the board.   I  am 

br inging this before you.  

MR TSOTSI:   Yes.  

ADV SELEKA SC:   He is now made up his mind about what  

he wants to do.   That  is what you added.  

MR TSOTSI:   Yes,  yes.  

ADV SELEKA SC:   So was this  ra ised wi th you on three 

di fferent  occasions and you say the Minister has also been 20 

summoned separately by the President .   You are referr ing to  

th is enqui ry.  

MR TSOTSI:   No.   No I  am referr ing to the concern that  the 

President  had about the performance of  the business.   When 

I  say he has f inal ly made up his mind I  am referr ing now to 
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the – to  the at t i tude he has taken of  an enqui ry and of  a – 

you know the act ion that  he is ta lk ing about there.  

ADV SELEKA SC:   Could you please address the 

Chairperson because what i t  happens here is the impression 

again i t  br ings back to memory that  impression that  there 

seems to be a consistent  effort  by outside – somebody 

outside of  Eskom whether even in government to control  

what the board in fact  is supposed to be doing.   They 

control l ing the board as opposed to the board i tsel f  

control l ing the affai rs of  Eskom.  Your comment on that? 10 

MR TSOTSI:   Chai r  that  could be the case.   I  – i t  is qui te  

common that  you hear f rom you know the shareholder 

representat ive the things that  they think should happen in  

the organisat ion.   I t  happens qui te a lot  wi th the SOE’s 

anyway.   And I  th ink this is someth ing that  I  not ice that  you 

are very concerned with because you know the need for the 

board to be independent but  there is undoubtedly qui te a lo t  

of  interference may construed as pol i t ical  interference.   But  

i t  happens.   Yes i t  happens qui te a lot .  

ADV SELEKA SC:   Hm. 20 

MR TSOTSI:   Yes.  

ADV SELEKA SC:   So is that  an acknowledgement  that  i t  

happened here when we talk about  the enqui ry,  the 

suspension of  the execut ives.  

MR TSOTSI:    I t  happens yes.   I t  is in essence a ref lect ion of  
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– of  pol i t ical  author i ty you know engaging.  

ADV SELEKA SC:   Br inging i ts muscles to bear on you.  

MR TSOTSI:   Yes.  

ADV SELEKA SC:   And SOE? 

MR TSOTSI:   Yes.   Oh yes.  

CHAIRPERSON:   Actual ly I  th ink there are many people who 

bel ieve that  the fai lures that  we see in a number of  SOE’s 

are precisely because government or pol i t ic ians cont inue to 

interfere in how those SOE’s are run.     

 I f  the pol i t ic ians were to leave the boards and 10 

managers of  SOE’s to do thei r  job properly and i f  they were 

to make sure that  that  people who are appointed to the 

boards and the people who are appointed to senior posi t ions 

in the SOE’s are people who have the expert ise and the 

independence with integr i ty and leave them alone to run 

these as businesses as they would run a business.   There – 

a lot  of  these SOE’s would perform very wel l .  

MR TSOTSI:   Chairman that  is  the SOE the Eskom I  found in  

1995 when I  jo ined the company.   The company was making 

i ts own decisions and – and simply had a you know a normal  20 

shareholder l ia ison relat ionship.   But  even the Chairman 

made very – made i t  very clear that  he wi l l  not  broker any 

interference by government.  And I  mean for those ear ly years 

since the dawn of  democracy certainly as far as Eskom is 

concerned that  was the case of  the company was ext remely 
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eff ic ient .   I t  was a wor ld class inst i tut ion.  

CHAIRPERSON:   Ja wel l  you know I  th ink you may have 

been one of  the wi tnesses but  there have been other 

wi tnesses who made i t  qui te  clear  that  in the f i rst  years of  

our democracy and for  qui te some t ime af ter that  Eskom was 

the envy of  other  simi lar ent i t ies worldwide.   I t  was held in 

high regard that  is  no more.  

MR TSOTSI:   Yes.  

CHAIRPERSON:   And – and a lot  of  people wi l l  say i t  is  

because pol i t ic ians interfere in the affa i rs of  these SOE’s 10 

and largely they do not  al low the managers and the boards to  

run the businesses of  the SOE’s the way they consider 

appropriate and of  course get t ing the people wi th the r ight  

ski l ls,  r ight  experience,  integr i ty and independence is  cr i t ical  

you know.  And they are al l  – so many of  the SOE’s are al l  on 

the verge of  going under.  

MR TSOTSI:    Yes,  correct .  

CHAIRPERSON:   You know you talk of  SAA, you talk of  

Eskom, you talk of  PRASA, you ta lk of  Denel  i t  is –  I  mean 

even Denel  I  heard ev idence that  once upon a t ime Denel  20 

was also highly regarded internat ional ly.   Ja.   Mr Seleka.  

ADV SELEKA SC:   Thank you Chai r.   Mr Tsotsi  a l i t t le bi t  on 

that  meet ing and I  am moving on.   There is Mr Jabu 

Maswanganyi  Mr Linnel l  has touched on and on an aspect  

which we were not  aware of  before.   That  he amongst  other  
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th ings he assisted in draf ted the let ter that  you wrote to the 

Minister saying dissolve this board.    

 He and you know act ive ly in that  meet ing according 

to Mr Linnel l  part ic ipated act ively providing documentat ion to  

Mr Linnel l  in regard to issues at  Eskom.  But  al l  Mr Linnel l  

says unveri f ied,  unident i f ied sources.   But  he is  act ive ly 

involved.   Accord ing to Mr Linnel l  Jabu Maswanganyi  may 

have been the one who told him and I  am giving you al l  

d ist inct ive view in  not  – in no part icular order.   But  I  want  to  

show you the level  of  h is involvement that  he is not  a once 10 

off  f igure according to Mr Linnel l .  

 He might  be the person who told Mr Linnel l  when Mr 

Linnel l  received an emai l  saying you are no longer needed 

on the 17 March.   That  is s ix days af ter the 11 March some 

eight  days af ter your meet ing at  the President ’s place on the 

8 March.  

 So i t  is fa i r ly soon – fai r ly  c lose to the beginning of  

the events.   That  when he – af ter he received that  emai l  he 

connected the emai l  to the meet ing he said he learned took 

place on the 16 March 2015, the evening of  the 15 March.   A 20 

secret  meet ing between some board members and some 

suspended execut ives.   This f i rst  deal  wi th Jabu – Mr Jabu 

Maswanganyi .   Here he has a hand in  the draf t ing a let ter  

that  ul t imately you put  together to  the Minister.   And this  

meet ing of  16 March is referenced in that  let ter.   We shown 
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you that  let ter.   Who is Mr Maswanganyi? 

MR TSOTSI:   Chai r  I  must  f i rst  of  a l l  ind icate that  the issue 

of  my not  recal l ing Jabu real ly bothered me for qui te a whi le.  

CHAIRPERSON:   I t  is maybe Mr Seleka you started too far  

back because Mr  Tsotsi  d id test i fy about  Mr Maswanganyi  

last  t ime.  He said he knows him qui te wel l  but  he said he did 

not  remember him as having been present  at  the Durban 

meet ing and he said he thought  he would have remember i f  

Mr Maswanganyi  had been in that  meet ing.   That  was your 

evidence.   Is that  correct? 10 

MR TSOTSI:   Exact ly that  Chai r,  exact ly that .  

CHAIRPERSON:   Yes so – so I  am just  saying you started 

too far back.   You should start  somewhere else.  

MR TSOTSI:   No but  i t  is f ine Chai r.  

CHAIRPERSON:   Ja.  

MR TSOTSI:   I t  is  f ine because there is some – a point  I  wish 

to make around exact ly that .  

CHAIRPERSON:   Yes.  

MR TSOTSI:   L ike I  said i t  bothered me that  I  could not  

remember him.  So I  decided look why do I  not  just  ask Jabu 20 

i f  he was there.   So I  cal led him and I  asked him and he said 

yes he had been at  the Presidency at  the same t ime we were 

there.  

CHAIRPERSON:   Oh.  

MR TSOTSI:   For  whatever  he had been there for.   And as I  
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said to him look i t  is  funny that  I  d id not  remember you being 

there.  

CHAIRPERSON:   But  d id  he admit  that  he was at  the 

meet ing? 

MR TSOTSI:   Now what he says is  he had an encounter wi th  

Nick and mysel f  in the ant i -room so to speak in the – wai ted 

to get… 

CHAIRPERSON:   In the passages or what? 

MR TSOTSI:   To get  into the meet ing but  he says he did not  

part ic ipate in the meet ing wi th the President .   Look this is  10 

what I  recol lect .    

CHAIRPERSON:   Wel l  you know Mr Linnel l  said something 

which you did not  say not  necessar i ly because you – you 

would have sought to conci l iate but  i t  is something that  I  was 

going to ask you.   Mr Linnel l  sa id in effect  there were two 

meet ing in Durban.   He said the f i rst  meet ing did not  involve 

the former President .   He said i t  was himsel f ,  Ms Dudu 

Myeni ,  yoursel f  and he said and Mr Maswanganyi .   And he 

said he indicated what Mr Maswanganyi ’s cont r ibut ion was 

mainly  wi th documents and so on at  that  meet ing.   But  he 20 

said later on you were asked to move to another meet ing 

which is the room where the President jo ined you.   And he 

said you must  have wai ted for about  f ive minutes in that  

other room and then the former President  came in.   I  asked 

him whether everybody who had been in the ear l ier  meet ing 
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moved to the other  room and I  th ink he said yes.   I  do not  

know i f  he makes – he – Ja I  remember I  asked him whether  

Ms Myeni ’s son Thalente had also moved and he said yes i f  I  

recal l  correct ly.  

ADV SELEKA SC:   Yes Chai r.  

CHAIRPERSON:   And I  th ink we asked him about Mr 

Maswanganhi  as wel l  and I  th ink he said yes.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   So  

1.  I  want  to check wi th you whether  you remember the 10 

posi t ion as having been that  you – there were l ike two 

meet ings or not? 

MR TSOTSI:   Yes Chair  that  is def in i te ly correct .  

CHAIRPERSON:   Okay.  

MR TSOTSI:   The session before we met the President  

where Dudu was – Dudu Myeni  was out l in ing the – out l in ing 

the issues.   And then we moved into the si t t ing room.  

CHAIRPERSON:   Another room ja.  

MR TSOTSI:   Yes where then the President  came in and 

jo ined the meet ing.  20 

CHAIRPERSON:   Okay so I  just  – I  just  wanted to… 

MR TSOTSI:   Yes.  

CHAIRPERSON:   Indicate that  but  also to  say that  according 

to Mr Linnel l  everybody who had been in the f i rst  meet ing 

moved into the second meet ing ja.   Ja.  But  you are r ight  i t  is  
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funny that  you would not  remember.  

MR TSOTSI:   Yes i t  is st range.  

CHAIRPERSON:   Having seen somebody that  you know so 

wel l .  

MR TSOTSI:   Yes.   Very st range.  

CHAIRPERSON:   But  he denies having taken par t  in the 

meet ing.  

MR TSOTSI:   Ja he said no he did not  part ic ipate in the main 

meet ing wi th the President .  

CHAIRPERSON:   Oh he denied part ic ipat ing in the meet ing 10 

where the President  was s i t t ing? 

MR TSOTSI:   Where the President  was present  yes.  

CHAIRPERSON:   But  the other meet ing… 

MR TSOTSI:   But  yes he was there.  

CHAIRPERSON:   Oh he admits that  he was there? 

MR TSOTSI:   Yes.  

CHAIRPERSON:   Oh okay.    

MR TSOTSI:   No he admits he was in that  part .  

CHAIRPERSON:   Wel l  i t  may wel l  be that  Mr Linnel l  might  

not  have been emphat ic about  his presence in  the second 20 

meet ing I  am not  sure.   But  at  least  i f  Mr Maswanganyi  

admits that  he was – he took part  in  the f i rst  meet ing.  

MR TSOTSI:    Yes.  

CHAIRPERSON:   That  resolves qui te something.  

ADV SELEKA SC:    Yes.  
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CHAIRPERSON:   Ja.  

MR TSOTSI:   Yes i t  does.  

CHAIRPERSON:   Actual ly i t  might  not  matter whether he 

was… 

ADV SELEKA SC:   That  is r ight .  

CHAIRPERSON:   In the second meet ing or not .  

ADV SELEKA SC:   Ja.   My recol lect ion of  Mr Linnel l  is that  

he did not  speak in the meet ing wi th the President .  

CHAIRPERSON:   Yes I  th ink you are r ight .  

ADV SELEKA SC:   That  he did not  speak.  10 

CHAIRPERSON:   Ja.  

ADV SELEKA SC:   That  Mr Jabu Maswanganyi .  

CHAIRPERSON:   Yes.  But  in the end i t . .  

ADV SELEKA SC:   I t  does not  matter.  

CHAIRPERSON:   Whether he spoke or he did not  speak or I  

th ink what is important  is that  he admits having been in the 

f i rst  meet ing.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   That  resolves qui te a large port ion.  

MR TSOTSI:   Maybe I  was very upt ight  Chai rman so maybe I  20 

did not  not ice he was in the second one.  

CHAIRPERSON:   Sorry.  

MR TSOTSI:   I  said maybe I  was very upt ight  and I  d id not  

not ice that  he was in the second meet ing.  

CHAIRPERSON:   Ja.  
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ADV SELEKA SC:   Ja,  no Mr Linnel l  d id say you were very 

uncomfortable in the meet ing.  

CHAIRPERSON:   Yes,  ja Mr Linnel l  sa id that .   He said – he 

said you seemed an unwi l l ing part ic ipant  in the meet ing.  

MR TSOTSI:   Yes.  

CHAIRPERSON:   Ja.   But  of  course accord ing to Ms Myeni  

one would not  have expected you to look l ike an unwi l l ing 

part ic ipant  because th is was a meet ing that  you had wanted.    

ADV SELEKA SC:   Thank you Chai r.   Ms Myeni  of  course 

also says her son was not  there.  10 

MR TSOTSI:   No Chair  the son was there.  

ADV SELEKA SC:   Ms Tsotsi  I  have a few points then I  am 

over.   

CHAIRPERSON:   Have you got  anything to say about Ms 

Myeni ’s version that  there was no meet ing wi th the 

President? 

MR TSOTSI:   Chairman that  is blatant ly fa lse.   That  i s  

put t ing i t  as mi ld ly as I  can – as I  can.   I t  is blatant ly fa lse.   

Yes.  

CHAIRPERSON:   Okay.  20 

ADV SELEKA SC:   Thank you Chair.   There is no part icular  

order to th is point  Ms Tsotsi .   These are just  versions we get  

f rom the commission – f rom the other wi tnesses.   We 

understand f rom the other wi tnesses I  th ink Doctor Ngubane 

in part icu lar to some extent  Ms Venete Klein that  you had 
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made when you presented the repor t  you made al legat ions of  

misdemeanours against  the four execut ives.   So you told the 

board these people must  be suspended and these are the 

reasons why they should be suspended.  

CHAIRPERSON:   And your reason – the reasons you gave in  

regard to each one and I  th ink at  least  the f i rst  three.   The 

reasons you gave re lated to al legat ions of  misconduct .  

MR TSOTSI:   Chai rman I  do not  – what happened was that  

Nick and in preparing whatever  he wanted to  present  

apparent ly had somehow got  ho ld of  some informat ion 10 

regarding whatever might  have been going on wi th  each of  

those people.   I  am not  sure exact ly where he got  i t  f rom I  

real ly did not  even ask him.  And what happened was when I  

was making the point  I  was saying Nick had said to me there 

are some issues around these people.   And I  sa id,  wel l  look 

i f  there are issues around them you can raise them i t  is not  

an issue.   But  the understanding is that  these people are not  

in the posi t ion we had wanted to  put  them in because of  

them being having commit ted some misdemeanours.   That  is  

not  part  of  what  the intent ion is.   So I  –  I  th ink at  some point  20 

I  gave over to Nick and I  th ink Nick must  have said 

something about those things.   I  do not  bel ieve that  I  – or i f  I  

said them mysel f  i t  would have been stuff  which I  got  f rom 

him. 

CHAIRPERSON:   Wel l  you see that  is an important  issue that  
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you need to deal  wi th.   Because i t  starts off  wi th I  th ink both 

Doctor – wi th Doctor Ngubane and maybe Ms Klein as wel l  

saying that  actual ly you were pushing for the suspension of  

the execut ives.   I  hope I  am not  misrepresent ing anything.   

But  I  am – that  is my recol lect ion certainly f rom Doctor  

Ngubane’s evidence.  

ADV SELEKA SC:   Yes.  

CHAIRPERSON:   That  they – they were quest ioning you.   I  

do not  know whether i t  is on h is version that  is what  

happened on the 9t h or but  at  a certain stage ei ther  on the 10 

9t h or the 11t h I  th ink he port rays you as somebody who was 

pushing for the suspensions and my impression was that  

br inging in these al legat ions of  misconduct  against  them may 

have been misunderstood by them as your way of  pushing for  

their  suspension.   Now that  is st range when one has regard 

to the fact  that  you said when you gave evidence here at  the 

Durban meet ing when this idea of  the suspension of  

execut ives was ra ised you were opposed to i t  at  least  

in i t ia l ly.   You were opposed to i t .   And Mr Linnel l  has 

conf i rmed that  you were opposed to i t  –  the idea of  the 20 

suspension of  the execut ives.   So – so that  is 1.   But  then 

secondly I  would say i t  would be as st range as to why Mr 

Linnel l  would go and seek to dig al legat ions of  misconduct  

against  these execut ives in ci rcumstances where he knew 

that  at  the Durban meet ing everybody was agreed that  i t  – 
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the suspensions were not  going to be based on al legat ions of  

misconduct .    

 Even i f  he d id that  for a reason that  you – we do not  

know i t  seems to me that  i t  would be – that  is st range i f  you 

even entertained them whatever they are part icular ly coming 

f rom him.  He is not  an Eskom person.    

MR TSOTSI:   Yes.  

CHAIRPERSON:   He is being brought f rom outside.   He was 

at  the Durban meet ing where i t  was made qui te clear that  

wrongdoing is not  the basis of  the suspension of  these 10 

execut ives.  

MR TSOTSI:   Yes.  

CHAIRPERSON:   So why – why is  he going digging up 

things?  I  would have expected your at t i tude when he – i f  he 

told you about such to say,  but  that  has got  nothing to do 

wi th the suspensions you know that  so why are you br inging 

them in?  What is the relevance? 

MR TSOTSI:   Yes.  

CHAIRPERSON:   You see.  

MR TSOTSI:   Yes.  20 

CHAIRPERSON:   So now i f  he told  you about them and you 

go – you went ahead and entertained them and shared these 

al legat ions wi th the board that  seems st range to me to say,  

why are you doing that  because you know that  the 

suspensions are not  based on al legat ions of  wrongdoing so 
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what  is the relevance of  these al lega – of  te l l ing the board 

about these al legat ions?  

MR TSOTSI:   Yes that  is correct  Chai rman.  That  is why I  am 

– I  am a l i t t le surpr ised because f i rst  of  a l l  in –  on the 

meet ing of  the 9 t h there was no discussion about… 

CHAIRPERSON:   Suspensions.  

MR TSOTSI:   Suspensions.  

CHAIRPERSON:   Ja.   May – I  th ink I  am – I  th ink some 

witnesses have or  maybe – I  th ink Mr Linnel l  might  have … 

ADV SELEKA SC:   No i t  is Doctor  Ngubane.  I t  was Doctor  10 

Ngubane Chair  who said Mr Tsotsi  ment ioned misdemeanours 

and suspensions on the 9t h.  

CHAIRPERSON:   Oh is that  so.  

ADV SELEKA SC:   Ja.  

CHAIRPERSON:   Okay.   Ja.  

ADV SELEKA SC:   And I  sought to – I  sought to put . .  

CHAIRPERSON:   Oh ja.  

ADV SELEKA SC:   Sorry I  sought to put  to  him that  the 

audio does not  ref lect  that .  

CHAIRPERSON:   Yes.  20 

ADV SELEKA SC:   I  do not  want to help you Mr Tsotsi  but  

that  is the recording of  the meet ing does not  ref lect  that .  

CHAIRPERSON:   Yes.  

MR TSOTSI:   Chairman i t  a lso to me smacks of  some agenda 

of  some kind.   I  mean why would someone say that  I  
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d iscussed these issues on the 9 t h when you know there is  

evidence that  I  never raised any issue about suspensions on 

the 9t h.  And I  th ink the meet ing of  the 11t h any such 

discussion about whatever the people were supposed to have 

done would only have come out  I  th ink at  the t ime when Nick 

was being int roduced.  I  cannot remember very wel l .   That  

could have – but  that  discussion did not  persist  in the 

meet ing.  

CHAIRPERSON:   Yes.  

MR TSOTSI:   Because that  was not  the purpose of  what we 10 

wanted to do.   I  do not  even remember whether Nick actual ly 

stated that  the – as a resul t  I  do not  even remember some of  

these – so cal led misdemeanours are.   So I  th ink… 

CHAIRPERSON:   I  th ink last  t ime you did test i fy about  them 

i f  I  am not  mistaken.   Mr Koko,  I  know what the al legat ions – 

or was i t  another wi tness? 

ADV SELEKA SC :    I t  was Dr Ngubane and Ms Klein.  

CHAIRPERSON :    Oh.  

ADV SELEKA SC :    He was t ry ing to  recal l  . . . [ intervenes]   

CHAIRPERSON :    Oh,  no,  no.   Ja . . . [ intervenes]   20 

ADV SELEKA SC :    Try to recal l  what  were the al legat ions.   

And Chai r,  they. . .  one al legat ion against  Mr Koko,  Mr Tsotsi  

was in  relat ion to sexual  escapade captured in a CCTV at  the  

Arcade Parking Lot .  

CHAIRPERSON :    Yes.  
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ADV SELEKA SC :    The one regard ing the FD, the Financial  

Di rector.   I t  was about her a l legedly interfer ing wi th 

tenderers dur ing the bidding process.  

CHAIRPERSON :    Oh,  or ta lk ing to . . . [ intervenes]   

ADV SELEKA SC :    No,  that . . .  no,  that  was . . . [ intervenes]   

CHAIRPERSON :    Or ta lk ing to serv ice providers.  

ADV SELEKA SC :    Yes,  that  is r ight .  

CHAIRPERSON :    Something l ike that .  

ADV SELEKA SC :    To. . .  to. . .   

MR TSOTSI :    But  that  was put  to bed as far as I  know.  10 

CHAIRPERSON :    Wel l ,  she has test i f ied that  you 

invest igated that .  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    She asked that  i t  be invest igated.   You 

invest igated and you came back to her and sa id that  the 

al legat ions were baseless and . . . [ intervenes]   

ADV SELEKA SC :    Exact ly,  Chai r.  

CHAIRPERSON :    But  Dr Ngubane, I  th ink said,  ment ioned 

that  that  was the al legat ion against  her . . . [ intervenes]   

ADV SELEKA SC :    Yes.  20 

CHAIRPERSON :    . . .as ment ioned at  the meet ing.  

MR TSOTSI :    So I  am just  a l i t t le bi t  myst i f ied as to how i t  is  

that  I  could have been pushing for the suspensions to  

happen when I  was in effect  opposed to the suspensions.  

CHAIRPERSON :    Wel l ,  Mr Seleka you might  have 
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. . . [ intervenes]   

ADV SELEKA SC :    Should I  assist? 

CHAIRPERSON :    . . . ref resh our memory of  our Dr Ngubane 

said.   But  I  seem to think that  he said i t  was. . .  Mr Tsotsi  was 

pushing for the suspensions.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    And I  got  the impression that  he was 

saying,  some of  the board members were not  happy wi th  

that .   I  th ink that  part ,  at  least  where which he says was on 

the 9t h.   I  th ink,  certainly,  on the 9 t h,  he says Mr Tsotsi  was 10 

pushing for the suspensions and the board members were 

against  th is.  

ADV SELEKA SC :    Against  i t .   Yes.   Your recol lect ion is  

correct  Chai r.  

CHAIRPERSON :    Yes.  

ADV SELEKA SC :    That  is exact ly what Dr Ngubane 

test i f ied.  

CHAIRPERSON :    Yes,  but  what you have said is the audio 

. . . [ intervenes]   

ADV SELEKA SC :    Yes.  20 

CHAIRPERSON :    . . . recordings of  the meet ing of  the 9t h 

. . . [ intervenes]   

ADV SELEKA SC :    Yes,  i t  is not  . . . [ intervenes]   

CHAIRPERSON :    . . .does not  support  what Dr Ngubane say.  

ADV SELEKA SC :    Correct ,  Chai r.  
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CHAIRPERSON :    Okay and so you put  that  to  h im when he 

comes back? 

ADV SELEKA SC :    Correct ,  Chai r.  

CHAIRPERSON :    H’m.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    But  I  thought that ,  I  may be mistaken,  but  

I  thought that  when I  read the t ranscr ipt  of  the meet ings of  

the 11t h,  I  thought I  d id a lso come across parts which 

seemed.. .   

 You know, somet imes you cannot be sure who is ta lk ing 10 

but  I  thought I  came across parts  which seemed to ref lect  

that  the chai rperson,  who I  thought would have been you,  

was talk ing to these. . .  ta lk ing about these al legat ions of  

misdemeanours and so on.   Mr Seleka,  is my memory. . .?  

ADV SELEKA SC :    Mr Tsotsi ,  you wi l l  recal l .   There is one 

where there is a to-and-f ro about  whether the FD should be 

suspended.  And Mr Tsotsi  says:   No,  the FD’s posi t ion is 

di fferent .   Somebody says:   I t  not  d i fferent ,  chai r.    

 And they are asking but  what is wrong with the FD?  I t  

was a male voice which we are seeking to ident i fy there,  20 

which says,  the FD.. .  there is an al legat ion that  the FD met  

wi th bidders dur ing the tender process.    

 And Mr Tsotsi  says:   No,  was that  reported?  Another  

person also ask.   Mr Baloyi .   In fact ,  Mr Baloy i  asked 

whether was that  reported.   You did ask the same simi lar  
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quest ion.    

 And I  cannot recal l  what  was the answer going forward.   

That  is the only t ime, according to my recol lect ion,  I  see 

somebody seeking to mot ivate the suspensions of  the 

execut ives along the l ines of  misdemeanour al legat ions.  

CHAIRPERSON :    Yes.   So your recol lect ion is.   Mr Tsotsi  

does not  get  involved in ta lk ing about the al legat ions of  

misconduct  dur ing the meet ings of  the 11t h? 

ADV SELEKA SC :    No.  

CHAIRPERSON :    To the extent  that  anybody might  have 10 

ment ioned,  then i t  would not  have been him on your  

recol lect ion? 

ADV SELEKA SC :    My recol lect ion,  i t  is not .  

CHAIRPERSON :    Okay.   No,  that  is f ine.   So I  may be 

mistaken here.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    Yes.    

CHAIRPERSON :    Then i t  maybe i t  might  have been Mr 

Linnel l  in one or other meet ing because I  do know that  there 20 

is somewhere where somebody ment ioned and talks about  

that .  

ADV SELEKA SC :    And at  the . . . [ intervenes]   

CHAIRPERSON :    Or unless I  am.. .  I  th ink I  am talking about 

what was in the t ranscr ipts but  actual ly i t  was in the 
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memoranda.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Or correspondence that  Mr Linnel l  

prepared.  

ADV SELEKA SC :    Correct ,  correct .  

CHAIRPERSON :    Which was. . .  which had that  was. . .  that  

part ,  a lso I  remember,  his correspondence whether i t  was a 

memo.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Or he raises a document . . . [ intervenes]   10 

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    A document where he goes to town about  

these al legat ions.  

ADV SELEKA SC :    Correct .   Chai r,  he does.  

CHAIRPERSON :    Ja,  ja.  

ADV SELEKA SC :    He certainly does.   And I  th ink he al ludes 

to them when he is wi th the P&G.  He al ludes to them but  

does not  speci f ica l ly deal  wi th them. 

CHAIRPERSON :    But  also,  i t  is just  that  one,  you know, a 

wi tness comes and goes.   You remember af terwards 20 

. . . [ intervenes]   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    . . .what  you probably should have asked.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Because one should have asked where he 



09 OCTOBER 2020 – DAY 280 
 

Page 154 of 167 
 

was get t ing i t  f rom.  

ADV SELEKA SC :    H’m.  I  th ink I  d id ask the quest ion how 

the charges came about.   My impression is,  he was rely ing 

on what was given to him by Mr Jabu Maswanganyi .  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Those unveri f ied and unident i f ied.  

CHAIRPERSON :    But  also i t  is st range.   Why would you 

want to take those al legat ions and br ing them to the board 

meet ing,  br ing them to Mr Tsotsi  when he knew that  the 

meet ings had nothing to do wi th a l legat ions of  wrongdoing 10 

and the suspensions had nothing to do wi th them?  Why was 

he doing that? 

ADV SELEKA SC :    Wel l  that ’s correct ,  because his  

rat ionale,  remember,  his pr inciple was.   He considered that :    

“ I  would consider key-areas of  business that  the 

inquiry would focus on and also whether anyone in  

part icular in those areas may have a propensi ty  to  

interfere or have such a presence as to create 

percept ion of  potent ia l ly impeding the invest igat ion.”  

 And he was saying:  20 

“As a matter of  l i fe. . . ”  

 And he was saying to you,  Chai r.  

“ I t  does not  happen in l i fe.   When you have these 

people then they wi l l  interfere wi th the 

subordinates. ”  
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 And he gave the analogy of  two bankers who robbed the 

bank and i f  the pol ice f ind the other one,  you know i t  can 

only be your col league.   

CHAIRPERSON :    Okay.  

ADV SELEKA SC :    So his rat ional  is one thing,  but  he 

actual ly went and did is another.   But  then the board st i l l  

decided,  th is is not  about  wrongdoing.  

CHAIRPERSON :    H’m, h ’m, h’m.  Okay so maybe he sought 

to rely on those to say these people have a propensi ty to  

misconduct  themselves.   So there is a good chance they wi l l  10 

interfere wi th the invest igat ion.   [ laughing]  

ADV SELEKA SC :    [ laughing]  

CHAIRPERSON :    Okay al r ight .  

ADV SELEKA SC :    When Ms Klein said there was no shred 

of  evidence that  they had interfered wi th  previous 

invest igat ion.   But  Mr Tsots i ,  that  is what has been said 

about you.  

MR TSOTSI :    Yes.  

ADV SELEKA SC :    That  you mot ivated.   You gave 

al legat ions of  misdemeanours as the reasons why.   And they 20 

say that  four,  on the 9t h of  March,  that  you said that  the four 

should be suspended.   

MR TSOTSI :    Chai rman, one of  the things that  would have 

been, I  th ink,  disrespect ful  to those execut ives who are 

concerned,  would have been to ta lk about  them being 
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suspended in thei r  presence in a meet ing.   So,  yes.    

 Qui te honest ly,  they were s i t t ing there.   Mr Matona was 

si t t ing there.   Ms Molefe was si t t ing there.   How on earth 

would you in a meet ing of  that  nature,  you know, start  

embarrassing them with suspensions? 

CHAIRPERSON :    To say:   I  just  have just  come from Durban 

and the President  said you must  have an inqui ry and these 

must  be suspended.  

MR TSOTSI :    Exact ly.  

ADV SELEKA SC :    [ laughing]  10 

CHAIRPERSON :    [ laughing]  

MR TSOTSI :    I t  does not . . .  

ADV SELEKA SC :    Yes,  Ms Molefe did say exact ly th is  

Chairperson.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Denying.   Because we have also put  i t  to  

her.  

CHAIRPERSON :    Ja.  

ADV SELEKA SC :    Did you,  Mr Tsotsi ,  say to them there is  

an inqui ry and the suspension of  the execut ives?  He said 20 

the suspensions was not  ment ioned.  

MR TSOTSI :    Yes,  of  course.  

ADV SELEKA SC :    And she referred us to  the proposal  that  

had thei r  names . . . [ intervenes]   

CHAIRPERSON :    Yes,  the memorandum.  Ja.  
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ADV SELEKA SC :    And she was saying:   How could we s ign 

a resolut ion to suspend ourselves? 

CHAIRPERSON :    Yes,  yes.  

MR TSOTSI :    Yes,  absolutely.    

CHAIRPERSON :    Ja,  okay.  

ADV SELEKA SC :    But  Mr Tsotsi  . . . [ intervenes]   

CHAIRPERSON :    We are ten to three.  

ADV SELEKA SC :    Yes,  I  am going. . .  

CHAIRPERSON :    [ laughing]  

ADV SELEKA SC :    Ja.   Mr Tsotsi ,  Mr Baloyi  was opposed 10 

throughout,  to these suspensions.  

MR TSOTSI :    Yes.  

ADV SELEKA SC :    And he asked about the urgency.   What  

is the urgency about?  Where is the report  you are talk ing 

about or background informat ion or background research?   

 And in regard to  the issue of  the urgency.   You are 

having the ordeal .   Or shal l  I  say?  Giving you the tongue 

lash.    

 And you were saying:   I f  you do not  real ise the urgency 

of  th is matter,  then you are not  supposed to be a member of  20 

the board.   Do you recal l  that? 

MR TSOTSI :    Yes,  I  recal l  th is.  

ADV SELEKA SC :    And he was opposed to th is,  r ight  to the 

very end of  the P&G meet ing.  

MR TSOTSI :    Yes.  
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ADV SELEKA SC :    And he st i l l  requested that  report .  

MR TSOTSI :    [No audible reply]   

ADV SELEKA SC :    And Dr Ngubane a lso says to him 

dismissively:   We do not  have this  report .   There may be a 

report  exist ing somewhere but  that  is not  our report .   We 

have taken the decision.   I t  is our own decision.    

MR TSOTSI :    Yes.  

ADV SELEKA SC :    And I  am referr ing to  i t  because I  th ink 

he was red-f lagged.  

MR TSOTSI :    Yes.  10 

ADV SELEKA SC :    I  th ink he was red-f lagged.  

MR TSOTSI :    [No audible reply]   

ADV SELEKA SC :    The next  th ing is Mr Tsotsi .   You are 

al ready out  but  he raises concerns.   He test i f ied here to  

some extent ,  not  in so many words,  but  he has test i f ied 

about the T-Systems cont ract .   You may not  know about i t .    

MR TSOTSI :    [No audible reply]   

ADV SELEKA SC :    The T-Systems contract  which kept  on 

being extended and extended.  He deals wi th i t  in his  

aff idavi t  and he was querying why a contract  of  an IT was. . .  20 

the IT contract  had reached some.. .  what was the amount?   

MR TSOTSI :    R 5 bi l l ion.  

ADV SELEKA SC :    Ja,  R 5.2 bi l l ion.   When i t  d id not . . .  the 

Audi t  and Risk had made queries on i t ,  negot iat ions on the 

pr ice.   The issue could be deal t  wi th by the Execut ive 
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Commit tee but  the Board Tender Commit tee decided to. . .  

decide on the matter and that  Board Tender Commit tee was 

chaired by Dr Ngubane.  But  you would not  know about that  

because . . . [ intervenes]   

MR TSOTSI :    Not  that  speci f ic aspect  but  I  do know about  

the very dubious issue that  occurred around the T-Systems 

contract .   Chai r,  th is contract  came up for renewal and 

everybody who put  in thei r  b ids were interested inc luding T-

Systems.   

 And at  some point ,  I  get  to hear that  T-Systems did not  10 

qual i fy.   So they were taken out  of  the running.   And I  bel ieve 

-  th is is what I  am being told now because I  would not  get  

involved in these issues.    

 But  I  was told that  the contract  and the bidders who are 

under considerat ion for the contract ,  there were some 

negot iat ions that  were going on al ready to see which one 

should be selected.    

 A l l  of  a sudden,  the whole process col lapsed.   And a 

proposal  came to say:   Look,  we have to start  th is th ing f rom 

scratch but  in the meant ime, le t  us extend T-Systems 20 

contract .    

 Now this is. . .  by the t ime we were deal ing wi th what Mr 

Seleka is ta lk ing about,  i t  is nine months s ince the beginning 

of  the very appointment of  T-Systems.   

 So that  whole IT contract  had some very funny behaviour  
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that  was associated wi th i t .   I  just  thought I  ment ion that  

because I  was aware of  i t  f rom the onset .  

ADV SELEKA SC :    And he says that  when he inqui red. . .  

made inquir ies wi th Dr Ngubane, Dr Ngubane shouted at  h im.   

MR TSOTSI :    Yes.   Chairman,  I  must  apologise how i t  

re lated to Norman.  He is a very pleasant  person.   I  guess I  

got  very impat ient  wi th him for whatever reason.    

 But  i t  is t rue what the evidence leader is  saying about  

him, having been opposed to the contract (?).    

 Part icular ly the concern about the pace at  which th ings 10 

were happening.   And I  have a great  deal  of  sympathy for 

that  v iew because I  had a part icular  problem mysel f  wi th the 

suspensions.    

 So I  understood where,  you know,  where he was coming 

f rom in terms of  his object ions.   And when I  spoke to him 

much later,  af ter he himsel f  had been removed f rom Eskom.  

 He recal led that  his object ion to the process that  was 

then going on at  the t ime, he bel ieves must  have had 

something to do wi th the way the board turned on h im.  So,  

yes I  do recal l  that .   Ja.  20 

CHAIRPERSON :    Ja,  because both the way in which the 

board acted towards you to remove you and the way in which 

i t  seemed to have acted towards him to remove him, is  

st range.   I t  is. . .  there is a level  of  intolerance that  is unl ike 

unheard of .    
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 You have just  begun to work wi th everybody because you 

are new.   Let  us assume that  the chai rperson has made some 

mistake but  to then real ly say let  us charge him.   

 And of  course,  would want and look at  charges that  were 

used,  remove him.  Then here is another board member.   

Something has happened and suddenly he must  be removed.  

He gets removed.   

 I t  is al l  very suspicious to say the least .   I t  is  not  the 

way you would expect  board members to behave.    

MR TSOTSI :    Chairman, th ings that  seemed to take a 10 

completely turn af ter that  al leged meet ing of  th is. . .  that  night  

meet ing or the secret  meet ing.  

CHAIRPERSON :    Yes.  

MR TSOTSI :    Of  the 16t h.  

CHAIRPERSON :    H’m.  

MR TSOTSI :    And my subsequent let ter in regard to that  

meet ing wi th the minister,  I  th ink must  have unset t led some 

people and they acted very quickly to turn the gun on me.  

CHAIRPERSON :    I t  is al l  very st range.   Al l  very,  very 

st range.   I t  is not  the way you would expect  a board to act .   I  20 

think that  is  not  even the way you would expect  a  pol i t ical  

party to act ,  po l i t ic ians to act .   The speed with which they 

sought to remove the chai rperson.   The speed with which 

they sought to remove Mr Baloy i .  

MR TSOTSI :    Yes.  
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CHAIRPERSON :    I t  is very st range.   I t  cal ls  for some 

explanat ion to say:   What was going on?   

MR TSOTSI :    Yes.  

ADV SELEKA SC :    Yes,  Mr Tsotsi .   Tel l  the Chai rperson a 

l i t t le about  th is meet ing.   We have heard about decei t (?) in  

Mr Linnel l ’s aff idavi t  that  there was a secret  meet ing.   He 

l inked his emai ls,  the emai l  he received about you are no 

longer needed.   

 And we have asked him who were some board members?  

Who were some suspended execut ives who met that  evening 10 

in a secret  meet ing on the 16t h of  March 2015?  Can you 

enl ighten us on that? 

MR TSOTSI :    Chairman, I  mysel f  at  the t ime when this  

meet ing took place,  I  had no idea unt i l  the fol lowing day 

where upon I  was to ld by Nick that  there had been this 

meet ing.    

 And that  he bel ieves that  th is meet ing was in fact  a  

decision to  terminate his involvement in the process and that  

i t  was working against  the decisions that  the board had 

taken.    20 

 So he then volunteered to draf t  a let ter to the minister  

f rom me indicat ing that ,  you know,  there was this al legat ion 

of  th is meet ing and this would have been in cont ravent ion of  

what the board had wanted to  do and that  there was 

. . . [ intervenes]   
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ADV SELEKA SC :    Mr Tsotsi ,  may I . . .  sorry,  may I  

intervene? 

MR TSOTSI :    [No audible reply]   

ADV SELEKA SC :    Do you know who were the “some” board 

members and “some” suspended execut ives who were at  that  

meet ing? 

MR TSOTSI :    Wel l ,  I  asked. . .  at  the t ime I  asked N ick.   He 

did not  know.  He was not  aware of  who were in that  

meet ing.   But  I  subsequent ly asked Jabu because apparent ly  

Nick had worked wi th Jabu to draw up this let ter.  10 

CHAIRPERSON :    The let ter? 

MR TSOTSI :    Yes.  

CHAIRPERSON :    H’m.  

MR TSOTSI :    And Jabu indicated that  there was. . .  Romeo 

Khumalo was there.  

CHAIRPERSON :    He knew about the meet ing having taken 

place? 

MR TSOTSI :    He knew that  the meet ing had taken place.  

CHAIRPERSON :    Yes? 

MR TSOTSI :    And he ment ioned Romeo Khumalo.  20 

CHAIRPERSON :    Yes.  

MR TSOTSI :    He also ment ioned Zethembe Khoza.  

CHAIRPERSON :    Yes.  

MR TSOTSI :    And then I  asked who the execut ives were in  

that  meet ing or suspended execut ives.  
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CHAIRPERSON :    H’m.  

MR TSOTSI :    That  he did not  know.  

CHAIRPERSON :    Okay.  

MR TSOTSI :    So I  only heard of  these two names having 

been present  in that  meet ing.  

CHAIRPERSON :    Did you establ ish whether he was there 

himsel f?  

MR TSOTSI :    No,  he says he got  i t  f rom his sources.  

CHAIRPERSON :    Oh.  

MR TSOTSI :    So I  presumed that  . . . [ intervenes]   10 

CHAIRPERSON :    Okay.  

MR TSOTSI :    . .you know that  he was not  there.  

CHAIRPERSON :    H’m.   

MR TSOTSI :    Ja.  

CHAIRPERSON :    Okay.   I  am sorry,  we wi l l  have to stop 

here.  

ADV SELEKA SC :    We wi l l  have to stop here,  Chai r.  

CHAIRPERSON :    I  know you have not  f in ished.   Mr Tsotsi ,  I  

apologise that  we are not  able to f in ish wi th your evidence 

when you have come back for the thi rd t ime.  I  apologise.   20 

We wi l l  have to ask you to come back again.    

 I  hope i t  wi l l  be for the last  t ime.  But  that  wi l l  be 

arranged.  So I  apologise.   We have to stop.   Now I  had 

hoped we would stop at  hal f -past  two but  the issues that  

need to be covered are important  and they are not  few.  So 
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ar rangements wi l l  be made.  I  apologise.    

MR TSOTSI :    No,  I  understand.    

CHAIRPERSON :    Yes.  

MR TSOTSI :    My invoice wi l l  fo l low,  Chairman.  

CHAIRPERSON :    Sorry? 

MR TSOTSI :    My invoice wi l l  fo l low short ly.  

CHAIRPERSON :    [ laughing]   I  thought  that  you would have 

sent  you invoice to the evidence leader.  

ADV SELEKA SC :    [ laughing]  

MR TSOTSI :    [ laughing]   That  is a good idea.  10 

CHAIRPERSON :    [ laughing]    

ADV SELEKA SC :    Chair  . . . [ intervenes]   

CHAIRPERSON :    I  do not  know how long you were going to 

st i l l  be but  I  th ink we have to stop.   You wi l l  have to cont inue 

on some other day.   But  i t  should be. . .  there is no reason 

why i t  should not  be one of  the mornings or one of  the 

af ternoons in the next  two weeks.  

ADV SELEKA SC :    Yes.    

CHAIRPERSON :    There is no reason why there cannot be a 

day where. . .  because probably you wi l l  not  need more than 20 

an hour or two.  

ADV SELEKA SC :    No,  shorter than that  Chai r.  

CHAIRPERSON :    Ja,  shorter than that .  

ADV SELEKA SC :    I  l i teral ly have one,  two,  three,  four,  f ive 

quest ions . . . [ intervenes]   
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CHAIRPERSON :    Ja.   [ laughing]  

ADV SELEKA SC :    . . . to put  to him.  

CHAIRPERSON :    No,  but  somet imes we.. .  

ADV SELEKA SC :    No,  I  know.  

CHAIRPERSON :    . . . f inding mysel f  and . . . [ intervenes]   

ADV SELEKA SC :    I  know.  [ laughing]  

CHAIRPERSON :    Ja.   So but  we certainly  should not  need 

more than hour.   

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    So we could star t  at  n ine o’clock.   By ten 10 

his is done.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Or we could ask him to come at  four.   By 

f ive he is done.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    Or come at  f ive.   By six he is done.   So 

you can explore that  wi th him.  

ADV SELEKA SC :    Yes.  

CHAIRPERSON :    And then we can take i t  f rom there.  

ADV SELEKA SC :    Yes,  indeed Chai r.  20 

CHAIRPERSON :    Okay.   Is that  f ine Mr Tsotsi?  

MR TSOTSI :    Yes,  Chai r.  

CHAIRPERSON :    That  should be f ine? 

MR TSOTSI :    Yes,  Chai r.  

CHAIRPERSON :    Okay.   Al r ight .   Let  us stop here then.   On 
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Monday,  we the Commission wi l l  s tart  at  two and not  at  ten 

and I  wi l l  hear evidence.   We adjourn.  

INQUIRY ADJOURNS TO 11 OCTOBER 2020  
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