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PROCEEDINGS RESUME ON 09 OCTOBER 2020  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good  

morn ing  eve rybody.    

ADV PRETORIUS SC:   Good morn ing  Cha i r.  

CHAIRPERSON:   A re  you ready?  

ADV PRETORIUS SC:   Yes we are  Cha i r.  

CHAIRPERSON:   Yes le t  us  s ta r t .  

ADV PRETORIUS SC:   Se t  down fo r  th is  morn ing  Cha i r  i s  

an  app l i ca t ion  to  au thor ise  the  i ssue o f  summons in  respect  

o f  the  fo rmer  Pres ident  Mr  Zuma.  10 

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Long heads have been prepared  

and they have been de l i vered to  you.   

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   We have  prepared a  no te  fo r  o ra l  

a rgument  wh ich  summar ises the  major  po in ts  to  be  made  

and i f  I  cou ld  take  a  few minutes  to  pu t  those before  you?  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Not ice  o f  th is  app l i ca t ion  was g i ven  

by  emai l  to  Mr  Zuma’s  a t to rneys on  Fr iday 18  September  20 

2020.   That  appears  a t  page 781 o f  the  bund le  tha t  you 

have.   

 The app l i ca t ion  i t s  t ime and date  was a lso  

announced pub l i c ly  on  the  21  September  2020 tha t  appears  

a t  page 790 o f  the  bund le .  
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 In  response to  those not ices  Mr  Zuma’s  a t to rneys  

addressed a  le t te r  to  the  Cha i r  g iv ing  no t ice  o f  app l i ca t ion  

fo r  the  Cha i r ’s  recusa l .   That  i s  a t  page 791 o f  the  bund le .  

 Paragraph 12 o f  tha t  le t te r  a t  page 794 says the  

fo l low ing:  

“Unt i l  th is  app l i ca t ion  fo r  you r  recusa l  i s  

f ina l l y  de te rmined Pres ident  Zuma wi l l  take  

no  fu r the r  par t  in  th is  commiss ion  and the  

Cha i rperson is  en t i t led  to  take  any such  

s tep  as  he  deems lawfu l  and appropr ia te .   10 

We re i te ra te  tha t  P res ident  Zuma has  

quest ioned the  lawfu lness  o f  the  

es tab l i shment  o f  th is  commiss ion ;  he  

pers is t s  w i th  th i s  i ssue and rese rves a l l  h is  

r igh ts  in  th is  regard . ”  

 That  i s  c lear  no t ice  tha t  th is  app l i ca t ion  w i l l  no t  be  

opposed a t  leas t  th rough any a t tendance before  you  Cha i r.  

 Cha i r  th is  app l i ca t ion  was o r ig ina l l y  b rought  in  

January  2020.   I t  was postponed.   I t  has  now been brought  

and the  fac ts  suppor t ing  the  app l i ca t ion  have been updated  20 

to  the  present  t ime and there  is  an  amended no t ice  o f  

app l i ca t ion  to  ca ter  fo r  the  new dates .  

 A l l  these papers  have been served on Mr  Zuma’s  

a t to rneys.  

 A t  page 715 th is  may become cont rovers ia l  a t  a  
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la te r  s tage Cha i r  o f  the  bund le  be fore  you the  te rms o f  the 

postponement  o f  the  app l i ca t ion  in  January  2020 appear.  

CHAIRPERSON:   What  i s  the  page? 

ADV PRETORIUS SC:   715.  

CHAIRPERSON:   I  see  there  is  a  handwr i t ten  pag ina t ion  as  

we l l  as  a  red  pag ina t ion  w i th  the  r igh t  numbers .  

ADV PRETORIUS SC:   Yes we look ing  a t  the  red  numbers  

today Cha i r.  

CHAIRPERSON:   Oh 715 I  have got .   Yes.  

ADV PRETORIUS SC:   Where  you s ta ted  as  fo l l ows f rom 10 

l ine  10 .  

“The commiss ion ’s  lega l  team wi l l  de l i ve r  a  

rep l y ing  a f f idav i t  on  o r  be fore  c lose  o f  

bus iness Fr iday 24  January.   That  i s  1 .  

Wi th  regard  to  what  i s  go ing  to  happen in  

regard  to  th is  app l i ca t ion  tha t  i s  the  

app l i ca t ion  fo r  a  summons in  January  2020  

Cha i r  and the  fu r ther  appearance before  the  

commiss ion  o f  the  fo rmer  Pres ident  what  

has been agreed in  the  d iscuss ion  invo l v ing  20 

myse l f  and counse l  on  bo th  s ides is  tha t  

th is  app l i ca t ion  i s  to  be  ad journed  to  a  da te  

to  be  a r ranged and I  hasten  to  say ar ranged  

does not  mean ag reed. ”    

 So by  your  d i rec t i ve  Cha i r  you reco rded an  
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agreement  be tween the  lega l  rep resenta t i ves  o f  bo th  

par t ies  tha t  the  app l i ca t ion  fo r  a  summons wou ld  be  

ad journed to  a  da te  to  be  ar ranged and th i s  i s  the  da te  so  

ar ranged.  

CHAIRPERSON:   Wel l  I  must  jus t  say  a lso  tha t  tha t  

emphas is  the re  where  I  say :   

“ I  has ten  to  say  ar ranged does not  mean  

agreed. ”  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Has a  contex t .  10 

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   And the  contex t  i s  tha t  I  th ink  on  the  

same day i f  I  am not  m is taken but  a t  some s tage ea r ly  th is  

year  when the re  was appearance fo r  Mr  Zuma h is  counse l  

a rgued tha t  p rev ious l y  i t  had been sa id  tha t  da tes  – he  

wou ld  appear  –  tha t  i s  Mr  Zuma on dates  to  be  a r ranged  

and they had const rued tha t  to  mean i t  wou ld  be  days tha t  

wou ld  be  agreed w i th  them.  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   I  made i t  c lear  on  tha t  occas ion  when  20 

they were  they appear ing  tha t  tha t  i s  no t  what  was meant .  

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   What  was meant  was the  da tes  wou ld  be  

ar ranged w i th in  the  commiss ion  and tha t  I  –  I  dec ide  da tes .  

ADV PRETORIUS SC:   Yes.  
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CHAIRPERSON:   I  have occas ion  to  look  a t  the  t ransc r ip t  

o f  tha t  –  o f  tha t  da te  and counse l  fo r  Mr  Zuma accepted  

and unders tood tha t  exp lanat ion  and had no prob lem wi th  

i t .  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   He jus t  sa id  t ha t  p rev ious ly  t hey had  

unders tood i t  d i f fe ren t ly.   So  the  quest ion  o f  th is  

commiss ion  no t  agree ing  dates  w i th  the  lawyers  and  

w i tnesses was dea l t  w i th  a t  tha t  t ime.   And i t  was accepted  

tha t  the  commiss ion  w i l l  f i x  da tes  and obv ious l y  i f  Mr  Zuma 10 

has a  prob lem wi th  the  par t i cu la r  da tes  tha t  have been  

f i xed  he cou ld  br ing  an  app l i ca t ion  and show tha t  he  has  

go t  good reasons not  to  be  ava i lab le  and then i f  I  am 

sat is f ied  obv ious l y  I  wou ld  change the  da tes .   So  tha t  i s  

the  contex t .  

ADV PRETORIUS SC:   Yes Cha i r  and tha t  –  tha t  pos i t ion  is  

conf i rmed in  the  Ru les  o f  the  Commiss ion .  

CHAIRPERSON:   Yes,  yes .  

ADV PRETORIUS SC:   Where  the  ru les  and the  cons is ten t  

p rac t ice  I  m ight  add i s  tha t  you as  Cha i r  de termine the  20 

dates ,  the  orde r  o f  appearance and in  fac t  who w i l l  o r  w i l l  

no t  g ive  ev idence .  

CHAIRPERSON:   Yes.   Yes.  

ADV PRETORIUS SC:   So  Cha i r  the  ru les ,  the  record  as  

we l l  as  the  cons is ten t  p rac t ice  a re  a l l  con f i rmed  by  the  
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a r rangement  now tha t  you determine the  da tes .  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   Cha i r  the  power  o f  the  commiss ion  

les t  there  be  any doubt  cer ta in l y  in  the  pub l i c  m ind to  i ssue 

summons is  se t  ou t  in  Sect ion  31  o f  the  Commiss ion ’s  Act  

wh ich  s ta tes  very  c lear l y  tha t  you as  the  commiss ion  have  

the  power  o f  a  cour t  o f  law to  compel  a t tendance by  way o f  

summons.   

 So tha t  i s  a  s ta tu tory  power  tha t  you have and i t  i s  

a  power  equ iva len t  to  tha t  o f  the  H igh  Cour t .   That  sec t ion  10 

is  quoted in  the  long heads befo re  you Cha i r  a t  Foo tnote  2 .  

 Cha i r  inso far  as  there  may be any d ispute  as  to  

whethe r  th is  app l i ca t ion  fo r  the  au thor isa t ion  fo r  the  issue  

o f  summons can and shou ld  be  granted i t  can  be reso lved  

by  re ference to  lega l  p r inc ip le  and by  re ference to  what  a re  

incont rove r t ib le  fac ts .  

 There  are  in  our  submiss ion  grounds to  i ssue the  

summons.  

CHAIRPERSON:   Yes I  th ink  –  I  th ink  i t  i s  impor tan t  fo r  you 

to  read tha t  sec t i on  tha t  g ives  me tha t  power.  20 

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   Fo r  the  benef i t  o f  everybody.  

ADV PRETORIUS SC:   Sect ion  3  o f  the  Commiss ion ’s  Act  

dea ls  w i th  the  commiss ion ’s  powers  as  to  w i tnesses.   

Sect ion  3 .1  reads :  
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“For  the  purpose o f  asce r ta in ing  any mat te r  

re la t ing  to  the  sub jec t  o f  i t s  invest iga t ions”  

That  i s  qu i te  a  w ide  remi t  Cha i r.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:    

“A commiss ion  sha l l  in  the  un ion  now the  

repub l ic  have the  powers  wh ich  a  Prov inc ia l  

D iv i s ion  o f  the  Supreme Cour t  o f  South  

A f r i ca  has w i th in  i t s  Prov ince to  summons –  

to  summon wi tnesses.  To  cause an oath  or  10 

a f f i rmat ion  to  be  admin i s te red to  them.   To  

examine them and to  ca l l  fo r  the  p roduct ion  

o f  books,  documents  and ob jec ts . ”  

Sect ion  3 .2  reads :  

“A summons fo r  the  a t tendance o f  a  w i tness  

or  the  product ion  o f  any book,  document  o r  

ob jec t  be fo re  a  commiss ion  sha l l  be  s igned  

and i ssued by  the  Secre tary  o f  the  

Commiss ion  in  a  fo rm prescr ibed by  the  

Cha i rman o f  the  Commiss ion  and sha l l  be  20 

served in  the  same manner  as  a  summons  

fo r  the  a t tendance o f  a  w i tness a t  a  c r im ina l  

t r ia l  in  a  Super io r  Cour t  a t  the  p lace where  

the  a t tendance or  p roduct ion  is  to  take  

p lace. ”  
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Two po in ts  Cha i r  the  –  tha t  a r ise  ou t  o f  tha t  fo r  

p resent  purposes  a t  leas t  i s  tha t  the  issue o f  a  summons  

may in  te rms o f  tha t  sec t ion  be  a f fec ted  fo r  the  pu rpose o f  

asce r ta in ing  any  mat te r  re la t ing  to  the  sub jec t  o f  i t s  

invest iga t ions.  

And tha t  i s  a  mat te r  w i th in  your  d iscre t ion  in  te rms  

o f  the  Act  and our  submiss ion  w i l l  be  a t  the  end  o f  our  

shor t  address Cha i r  tha t  the  issue o f  summons in  th is  

mat te r  i s  a  reasonab le  exerc ise  o f  tha t  d iscre t ion .  

CHAIRPERSON:   On –  on  the  word ing  o f  tha t  sec t ion  i t  10 

seems qu i te  c lea r  tha t  as  long as  a  summons –  as  long as  

there  is  a  summons is  i ssued fo r  the  purposes –  fo r  the 

purpose o f  ascer ta in ing  a  mat te r  re la t ing  to  the  sub jec t  o f  

the  commiss ion ’s  invest iga t ions.   That  i s  enough.  

ADV PRETORIUS SC:   That  i s  the  qua l i f y ing… 

CHAIRPERSON:   That  i s  the  on ly  requ i rement .  

ADV PRETORIUS SC:   Requ i remen t  yes Cha i r.  

CHAIRPERSON:   For  example  i t  does not  have to  be  shown 

tha t  the  person who is  be ing  summoned does not  coopera te  

or  coopera tes .   I t  i s  enough i f… 20 

ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   There  is  a  mat te r  tha t  the  commiss ion  

seeks to  ascer ta in  tha t  re la tes  to  a  sub jec t  o f  i t s  

invest iga t ion .   Obv ious ly  i f  a  person is  no t  coopera t ing  

there  is  even s t ronger  g round.  
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ADV PRETORIUS SC:   Yes Cha i r.  

CHAIRPERSON:   Fo r  tha t .   But  i t  seems tha t  even w i thout  

knowing whethe r  somebody w i l l  coopera te  or  w i l l  no t  

coopera te  i f  the  commiss ion  is  sa t is f ied  tha t  tha t  person  

has in fo rmat ion  tha t  re la tes  to  a  mat te r  tha t  i s  the  sub jec t  

o f  i t s  invest iga t ions the  commiss ion  may summon tha t  

person.  

ADV PRETORIUS SC:   Cor rec t  Cha i r.  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   I f  there  i s  any issue to  be  ra i sed.  10 

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   Or  i f  on  a  par t i cu la r  da te  wh ich  the  

summons author i ses  fo r  the  appearance a  person  who is  

sub jec t  to  such a  summons has eve ry  r igh t .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   To  dea l  w i th  those mat te rs .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   E i ther  be fore  you o r  in  a  cour t  o f  

law.  

CHAIRPERSON:   Yes.  20 

ADV PRETORIUS SC:   So  there  is  no  quest ion  o f  any lega l  

in f r ingement  o f  anybody ’s  r igh ts  here .  

CHAIRPERSON:   Yes.   Yes.  

ADV PRETORIUS SC:   Qu i te  s imp ly  Cha i r  you exerc ise  

your  d iscre t ion  on  the  qua l i f y ing  requ i rements .  
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CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And tha t  then author ises  the  lawfu l  

i ssue o f  a  summons.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Cha i r  I  m igh t  add tha t  the  

procedura l  dev i ce  under  Sect ion  3  o f  the  Act  i s  no t  an  

uncommon recourse  fo r  commiss ions and espec ia l l y  th is  

commiss ion .   So th is  commiss ion  has issued over  2500  

summonses and  those are  summonses wh ich  inc lude  

summonses to  appear  and summonses to  p roduce  10 

documents .   99  summonses have been issued fo r  w i tnesses  

to  appear.  

 So Cha i r  i t  i s  no t  an  uncommon procedura l  

mechan ism.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And in  fac t  i t  i s  a  necessary  

mechan ism for  th is  commiss ion  to  do  i t s  work .  

CHAIRPERSON:   Yes.   Yes.   Of  course  i f  one says,  i s  there  

a  mat te r  tha t  th is  commiss ion  seeks to  asce r ta in  f rom Mr  

Zuma tha t  re la tes  to  the  sub jec t  o f  i t s  invest iga t ion  we  20 

have got  to  dea l  w i th  tha t  as  we l l .  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Because –  to  show whe ther  th is  

requ i rement  o f  the  s ta tu te  i s  compl ied  w i th  –  i s  p resent .   

And one way o f  do ing  so  I  guess  wou ld  be  to  go  to  the 
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Terms o f  Refe rence.  

ADV PRETORIUS SC:   Yes we w i l l  do  tha t  Cha i r.  

CHAIRPERSON:   Ja  okay.  

ADV PRETORIUS SC:   The –  we can read the  Terms o f  

Refe rence i f  you w ish .  

CHAIRPERSON:   Ja .  

ADV PRETORIUS SC:   We have them here .  

CHAIRPERSON:   I  th ink  –  I  th ink  we shou ld  –  we shou ld  do  

tha t  –  you shou ld  do  tha t  a t  leas t  those tha t  may  appear  

re levant .  10 

ADV PRETORIUS SC:   Yes.   There  are  two po in ts  there  

Cha i r.   The f i rs t  i s  tha t  inso far  as  Mr  Zuma’s  ev idence is  

sub jec t  to  the  invest iga t ion  o f  the  commiss ion  one cou ld  

have re ference to  the  Terms o f  Reference themse lves bu t  

a lso  to  the  w i tnesses who have come befo re  the  

commiss ion .   34  w i tnesses have imp l ica ted  Mr  Zuma.  

 Now over  and above the  requ i rement  o f  the  Sect ion  

3 .1  and the  requ i rements  o f  the  Terms o f  Reference wh ich  

de l ineates  the  mandate  on  your  Cha i r  fo r  your  inves t iga t ion  

there  is  a  du ty  a t  common law and i t  i s  be ing  emphas ised  20 

in  a  number  o f  recent  judgments  tha t  ob l iges the  

commiss ion  to  ca l l  Mr  Zuma to  answer  those a l legat ions.  

 I f  I  may jus t  read  one passage o f  a  judgment  in  the  

mat te r  o f  Ms iza  versus Advocate  Motau and the  Prudent ia l  

Author i t y  o f  the  South  A f r i can Reserve  Bank.   Paragraph 55  
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o f  tha t  judgment  reads:  

“ In  my v iew where  an  invest iga tor  o f  

fo r tu rea a  commiss ion  knows or  i s  expected  

to  fo resee tha t  h is  f ind ings,  remarks  and 

conc lus ions w i l l  have consequences fo r  the  

par t y  on  whose beha l f  an  invest i ga t ion  is  

conducted and fo r  the  par t y  aga ins t  whom 

f ind ings w i l l  be  made he is  ob l iged  to  l i s ten  

to  bo th  s ides and the  par ty  who i s  l i ke l y  to  

be  a f fec ted  by  adverse  f ind ings i s  en t i t led  10 

to  demand the  r i gh t  to  be  heard  be fore  an  

adverse  remark  or  f ind ing  conc lus ion  o r  

dec is ion  is  made aga ins t  h im or  he r. ”  

 So qu i te  apar t  f rom the  mandate  conta ined in  your  

Terms o f  Refe rence Cha i r  and  qu i te  apar t  f rom the  

Prov i s ions o f  Sect ion  3  o f  the  Commiss ion ’s  Act  the  

qua l i f y ing  p rov is ions there  is  a  du ty  in  l aw to  hear  the  

o ther  s ide .   

 I t  i s  no t  a  cho ice  Cha i r  tha t  you have.   You have a  

du ty  to  do  so .  20 

CHAIRPERSON:   Wel l  o f  course  the  passage tha t  you read  

re la tes  to  the  observance o f  the  Aud i  A l te ram Par tum Rule .  

ADV PRETORIUS SC:   Cor rec t  Cha i r.  

CHAIRPERSON:   Now one shou ld  no t  take  tha t  par t  too  fa r  

because the  Aud i  A l te ram Par tum Rule  i s  there  fo r  the  
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benef i t  to  –  fo r  the  benef i t  o f  the  person who  may be  

adverse ly  a f fec ted  by  my dec is ion .   He has a  r igh t  to  wave 

tha t  r igh t  to  say we l l  I  do  no t  want  to  be  heard .   That  he  

has a  r igh t  to  do  and I  cannot  fo rce  h im fo r  purposes o f  

observ ing  tha t  r igh t  bu t  where  I  can fo rce  h im  as I  

unders tand the  law is  where  I  be l ieve  tha t  he  has 

in fo rmat ion  tha t  may ass is t  the  commiss ion  in  i t s  

invest iga t ion  bu t  then in  tha t  case  I  am forc ing  h im  not  fo r  

purposes o f  hear ing  h i s  s ide  o f  the  s to ry  I  am forc ing  h im  

in  o rder  to  do  my work  to  invest iga te  the  issues tha t  I  am 10 

supposed to  invest iga te .   

 So as  I  unders tand the  pos i t ion   

1 .  I  need to  observe  the  Aud i  A l te ram Par tum Rule  un t i l  

such t ime tha t  I  am sat is f ied  tha t  he  is  no t  in te res ted  

in  be ing  a f fo rded  tha t  oppor tun i ty.   But  the  fac t  tha t  

he  is  no t  in te res ted  in  be ing  a f fo rded tha t  oppor tun i ty  

does not  p rec lude me f rom say ing  come I  want  to  

know ce r ta in  i ssues tha t  you a re  appear  to  have 

knowledge about .  

ADV PRETORIUS SC:   Yes.  20 

CHAIRPERSON:   And i t  i s  in  regard  to  tha t  cer ta in  par t  i t  

seems to  me where  he  cannot  say leave me a lone I  am not  

in te res ted  in  be ing  heard  by  you.  

ADV PRETORIUS SC:   Yes Cha i r  the  –  tha t  in  our  v iew is  

accu ra te  sub jec t  to  one qua l i f i ca t i on  wh ich  I  w i l l  come to  in  
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a  moment .    

 O f  cou rse  there  is  d is t inc t ion  be tween the  du ty  on  

the  commiss ion  to  g ive  every  oppor tun i ty  to  an  imp l ica ted  

person who s ta tes  h is  o r  her  s ide  o f  the  case.   And the  

imp l ica ted  person  then has an e lec t ion  whether  to  exerc i se  

tha t  r igh t  to  speak or  no t  to  speak.  

 The duty  o f  the  Cha i r  to  invest iga te  ar is ing  ou t  o f  

the  Terms o f  Re ference and tha t  i s  a  du ty  in  respect  o f  

wh ich  the  Cha i r  has no  d iscre t ion .   You must  invest iga te  

and we w i l l  come to  the  grounds  upon wh ich  we  submi t  10 

Cha i r  and you have sa id  tha t  there  is  a  du ty  on  th i s  

commiss ion  to  exp lo re  those to  invest iga te  those  issues  

where  the  fo rmer  Pres ident  has ev idence or  can g ive  

ev idence to  in fo rm your  f ind ings.  

CHAIRPERSON:   I  mean there  can be no doubt  tha t  i f  on  

in fo rmat ion  ava i l ab le  to  me o r  ev idence submi t ted  to  the  

commiss ion  by  o ther  w i tnesses there  can be no doubt  tha t  

i f  I  fo rm a  v iew tha t  a  par t i cu la r  person may have  

knowledge or  does have knowledge o f  mat te rs  tha t  a re  

re levant  to  what  I  am invest iga t ing  I  must  take  s teps to  ge t  20 

tha t  person to  come and tes t i f y.  

ADV PRETORIUS SC:   That  i s  co r rec t  Cha i r.  

CHAIRPERSON:   I f  I  do  no t  do  tha t  I  wou ld  be  fa i l ing  in  my 

duty.  

ADV PRETORIUS SC:   Yes.   Cha i r  in  co r respondence and  
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th is  i s  the  qua l i f i ca t ion  I  have to  the  propos i t ions  tha t  have  

been put  now.    

 The fo rmer  Pres ident  has asser ted  tha t  he  i s  

exerc is ing  a  r igh t  no t  to  par t i c ipa te  in  the  mat te rs  o f  the 

commiss ion  and  by  exerc is ing  tha t  r igh t  he  is  in  fac t  

par t i c i pa t ing .  

 There  is  no  r igh t  no t  to  respond  to  a  3 .3  Not ice  

imp l ica t ing  a  w i tness.   That  w i tness has an  e lec t ion .  He  

may say or  she may say,  I  am no t  go ing  to  respond or  I  am 

go ing  to  respond .   But  there  is  no  r igh t  no t  to  dea l  a t  a l l  10 

w i th  the  mat te rs  wh ich  are  the  sub jec t  o f  the  commiss ion ’s  

Terms o f  Refe rence i f  the  commiss ion  de te rmines tha t  a  

person must  come.  

 So inso far  as  there  is  a l leged by  Mr  Zuma’s  lega l  

rep resenta t i ves  to  be  a  r igh t  no t  to  respond  tha t  i s  

inco r rec t .   I t  i s  no t  a  r igh t  no t  to  come to  the  commiss ion .  

There  is  no  such r igh t .  

 There  is  an  e lec t ion  no t  to  answer  a  Ru le  3 .3  Not ice  

to  pu t  a  vers ion  or  to  c ross-examine a  w i tness.   But  there  

is  no  r igh t  to  say I  am not  coming to  the  commiss ion  a t  a l l .  20 

CHAIRPERSON:   I t  seems to  me tha t  the  pos i t ion  is  i f  Mr  

Zuma o r  anybody  who is  sa id  to  be  imp l ica ted  by  a  w i tness,  

a  cer ta in  w i tness  is  served by  the  commiss ion  w i th  a  Ru le  

3 .3 .  Not ice  to  say here  i s  a  s ta tement  f rom a  w i tness who  

seems to  imp l ica te  you in  wrongdo ing  tha t  the  commiss ion  
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i s  invest iga t ing .   I  mean tha t  no t ice  in  te rms o f  the  Ru les  o f  

the  Commiss ion  adv ises the  rec ip ien t  o f  a  Ru le  3 .3  Not ice  

tha t  you have a  r igh t  to  app ly  to  the  commiss ion  fo r  Leave  

to  Cross-examine  th is  w i tness.   You have a  r igh t  to  app ly  to  

the  commiss ion  fo r  Leave to  g ive  ev idence yourse l f  and  

cont rad i c t  whatever  the  w i tness is  say ing .   You have  a  r igh t  

to  app ly  to  the  commiss ion  fo r  Leave to  ca l l  w i tnesses who  

can co r robora te  what  you say –  your  s to ry.    

 I t  exp la ins  a l l  o f  those th ings.   But  you are  no t  

fo rced to  make those app l i ca t ions.  10 

ADV PRETORIUS SC:   Cor rec t .  

CHAIRPERSON:   You are  f ree  to  say I  am not  go ing  to  

make tha t  app l i ca t ion  –  those app l i ca t ions.   Those peop le  

can imp l ica te  me as much as  they want ,  tha t  i s  f ine .   But  

once the  commiss ion  says we are  aware  tha t  you  do not  

th ink  you are  imp l ica ted ;  we a re  aware  tha t  you have  

chosen not  to  app ly  fo r  Leave to  Cross-examine  these  

w i tnesses but  never the less  we want  you to  come and  

answer  quest ions  prov ided the  commiss ion  has g rounds to  

be l ieve  tha t  you may have knowledge o f  mat te rs  tha t  a re  –  20 

tha t  i t  i s  invest iga t ing  you cannot  re fuse lawfu l l y.  

ADV PRETORIUS SC:   Cor rec t .   Cor rec t .  

CHAIRPERSON:   Obv ious l y  i f  there  i s  a  spec i f i c  reason  

why you cannot  appear  on  a  spec i f i c  da te  tha t  i s  d i f fe ren t  

then you put  you r  case before  the  commiss ion  to  say,  on  
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tha t  da te  –  on  tha t  da te  I  have to  see a  docto r.  I  am not  

we l l  b la ,  b la ,  b la .   I f  the  commiss ion  is  sa t is f ied  tha t  i t  i s  a  

genu ine  reason i t  w i l l  g ive  another  da te .    

 But  o f  course  w i th  re ference to  the  recent  

cor respondence f rom Mr  Zuma’s  a t to rneys one  o f  the  

reasons tha t  have been g iven recent ly  why Mr  Zuma was  

not  p repared to  come to  the  commiss ion  on  the  21  to  

ADV PRETORIUS SC:   25 .  

CHAIRPERSON:   25  September  i s  th is  one.   I t  appears  in  

he  –  the  le t te r  o f  h is  a t to rneys da ted Tuesday September  1  10 

2020 pa ragraph 5 .  

“Fur ther  we w ish  to  po in t  ou t  tha t  P res ident  

Zuma i s  p repar ing  fo r  h is  much ant ic ipa ted  

cr im ina l  t r ia l  the  impor tance o f  wh ich  

cannot  be  over  emphas ised.   I t  i s  ra the r  

un fa i r  to  expect  Pres ident  Zuma to  

s imu l taneous ly  cons ider  ev idence and 

a f f idav i t s  o f  more  than 30 w i tnesses in  

o rder  to  make h imse l f  ready to  appear  

be fore  the  commiss ion  on  21 to  25  20 

September  2020. ”  

And then la te r  on  in  –  in  the  same le t te r  a t  

parag raph 2  they say:  

“ In  the  c i rcumstances we are  ins t ruc ted  to  

in fo rm the  commiss ion  as  we hereby do tha t  
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fo r  a l l  the  reasons ment ioned above  

Pres ident  Zuma wi l l  no t  be  ab le  to  a t tend 

the  proceed ings schedu les  on  the  da tes  o f  

21  to  25  September  2020. ”  

 In  o ther  words one o f  the  reasons tha t  they advance  

as  to  why Mr  Zuma wou ld  no t  be  a t tend ing  – ab le  to  a t tend  

the  hear ing  on  21 to  25  September  2020 is  tha t  he  was  

busy prepar ing  fo r  h is  c r im ina l  t r ia l .   I s  tha t  a  good enough  

reason not  to  appear  be fore  the  commiss ion?  

ADV PRETORIUS SC:   Wel l  in  our  submiss ion  no  because  10 

the  –  the  po in t  about  tha t  –  tha t  paragraph in  tha t  le t te r  i s  

tha t  i s  a  s i tua t ion  tha t  w i l l  p reva i l  fo r  the  l i fe  o f  the  

commiss ion .    

And the  commiss ion  must  conc lude i t s  ev idence by  

September  and one o f  the  reasons procedura l  reasons fo r  

the  issue o f  summons is  to  enab le  the  commiss ion  to  

cons ider  the  fo rmer  Pres ident ’s  ev idence befo re  the  

commiss ion  ends  wh ich  is  in  December.   Cer ta in ly  the  

ev idence must  end by  December  to  enab le  you Cha i r  to  

wr i te  your  repor t  by  March next  year.    20 

So in  the  c i rcumstances –  pa r t i cu la r  c i rcumstances  

o f  th is  case our  submiss ion  is  tha t  i t  i s  no t  a  good  enough  

reason to  –  to  re fuse to  appear.   But  i f  the  fo rmer  P res ident  

does be l ieve  i t  i s  you Cha i r  w i l l  exerc i se  your  d iscre t ion  in  

te rms o f  your  mandate  and you w i l l  exe rc i se  your  d i sc re t ion  
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in  te rms o f  the  d i rec t i ves  tha t  govern  your  cha i r ing  o f  the  

commiss ion .   I f  he  be l ieves there  a re  grounds  not  to  

appear  on  a  pa r t i cu la r  da te  he  is  f ree  to  –  to  ra i se  those  

w i th  you.  

CHAIRPERSON:   Wel l  on  the  in fo rmat ion… 

ADV PRETORIUS SC:   Bu t  no t  in  those genera l  te rms.  

CHAIRPERSON:   P rov ided –  on  the  in fo rmat ion  p rov ided 

th is  i s  no t  a  case where  he  was say ing  the  da tes  tha t  you  

have g i ven me on wh ich  to  appear  be fore  the  commiss ion  

fa l l  –  a re  the  same dates  when I  must  –  I  am supposed to  10 

appear  in  the  H igh  Cour t  fo r  my c r im ina l  t r ia l .   That  wou ld  

be  d i f fe ren t .   Tha t  wou ld  be  d i f fe ren t .    

But  tha t  i s  no t  what  the  le t te r  was say ing .   I t  was  s imp ly  

say ing  he  is  busy prepar ing  fo r  h is  c r im ina l  t r ia l .   I t  does 

not  say  when the  cr im ina l  t r ia l  i s  go ing  to  happen.   But  in  

the  end even i f  the  c r im ina l  t r ia l  was go ing  to  happen soon  

he would have to  appear before the Commission and then 

apply for more t ime with the cr iminal  t r ia l  and say:   I  have 

been busy wi th the Commission.  

ADV PRETORIUS SC :    Correct .  20 

CHAIRPERSON :    I  am now asking for you to give me more 

t ime in order to prepare for the t r ia l  

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    Not  to say:   I  am not  going to  appear 

before the Commission because I  am prepar ing for a cr iminal  
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t r ia l  that  is going to come at  some stage on some dates that  

maybe have not  even been determined.  

ADV PRETORIUS SC :    Yes,  Chair.   Qui te f rankly,  Chai r.   

The Commission has a job to do.   I t  is obl iged to do i t .   The 

fact  that  there are other  mattes that  the former president  

must  at tend to may or may not  be relevant ,  but  i t  is certainly  

no basis for  a blanket  refusal  to come on those grounds at  

al l  and f rankly on any date.  

CHAIRPERSON :    Ja.   And you see,  as I  see i t ,  that  

part icular statement in the let ter means that  that  is a bel ief  10 

that  he holds that  because he is preparing for th is cr iminal  

t r ia l ,  he does not  have to come to the Commission.    

 And i f  that  is so,  i f  he has that  bel ieve,  how can he come 

before the Commission at  any stage before his t r ia l  

happens?   

 Because the closer  the. . .  as he approaches the t r ia l  

dates of  the cr iminal  matter,  the more t ime he would want to  

spend preparing for that  cr iminal  t r ia l .  

ADV PRETORIUS SC :    Correct ,  Chai r.  

CHAIRPERSON :    So the quest ion is.   Can that  person ever  20 

come before the Commission vo luntar i ly before his  cr iminal  

t r ia l  happens? 

ADV PRETORIUS SC :    Not  on what is contained in that  

let ter.  

CHAIRPERSON :    Yes.  
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ADV PRETORIUS SC :    So whi lst  the requi rement to  appear 

in another forum may be a reason to ask for part icular  dates 

to be changed, certainly  not  as i t  appears there,  grounds for  

a blanket  refusal  to come before the Commission.  

CHAIRPERSON :    H’m, h’m.  Yes.  

ADV PRETORIUS SC :    Chai r,  the issues that  we have 

covered in our wri t ten submissions,  therefore covered two 

pr inciple content ions.    

 The f i rst  is to say that  Mr Zuma’s evidence is both 

necessary and desi rable for the work of  the Commission.   10 

That  we wi l l  establ ish and have deal t  wi th in  detai l  in  the 

wri t ten submissions.  

 The second is why i t  is necessary that  summons be 

issued to secure Mr Zuma’s appearance at  the Commission 

to g ive evidence.  

 Now Chai r,  that  is an added reason but  i t  is not  a 

necessary reason.   In regard to the f i rst  issue,  i f  I  may refer  

to paragraph 12.1 of  the wri t ten submissions.  

 In summary Chai r,  Mr Zuma’s evidence is a necessary 

part  of  the Commission’s work for  at  least  the fol lowing 20 

reasons.    

 F i rst ly,  much i f  not  most  of  the corrupt ions,  an act  which 

might  const i tute State Capture occurred dur ing his  term of  

off ice as President  of  the Republ ic.  

 Secondly,  the Commission’s Terms of  Reference refers 
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to Mr Zuma di rect ly in a number of  paragraphs.   I f  I  may just  

ask you,  Chai r,  to look at  page 808 of  the bundle.  

CHAIRPERSON :    Wel l ,  I  am going to. . .  I  was going to go 

st raight  to the Terms of  the Reference.  

ADV PRETORIUS SC :    Yes,  they are there.  

CHAIRPERSON :    Yes.   Wel l ,  you could read the relevant  

parts that  refer to him.   

ADV PRETORIUS SC :    I  wi l l  do that .   The Terms of  

Reference are. . .  they are included in the bundle.  

CHAIRPERSON :    Okay.  10 

ADV PRETORIUS SC :    Paragraph 1.2 reads:  

“Whether the president . . .  

 And that  is a reference to the former president .  

“ . . .had any ro le  in the al leged off ice of  cabinet  

posi t ions to Mr Mcebisi  Jonas and Ms Mentor by the 

Gupta fami ly as al leged. ”  

 Terms of  Reference 1.3:  

“Whether the appointment of  any member of  the 

Nat ional  Execut ive Funct ionary and/or off ice bearer  

was disclosed to the Gupta fami ly or any other  20 

author ised person before such appointments were 

formal ly made and/or announced and i f  so,  whether  

the President  or any member of  the Nat ional  

Execut ive is responsible for such conduct . ”  

 Terms of  Reference 1.4:  
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“Whether the President  or any member of  the 

present  or previous members of  th is Nat ional  

Execut ive includ ing deputy min isters or publ i c  

off ic ia l  or employer,  any state owned ent i t ies  

breached or vio lated the Const i tut ion or any relevant  

ethica l  code or legislat ion by faci l i tat ing the unlawful  

awarding of  tenders by SOE’s of  any organ of  state 

to benef i t  the Gupta fami ly or any other fami ly,  

individual  or corporate ent i ty doing business wi th  

government of  any organ of  state.”  10 

 Terms of  Reference 1.5.   Sorry,  1.9.  

“The nature and the extent ,  i f  any,  in the awarding of  

corrupt ion,  i f  any,  in the awarding of  contracts and 

tenders to companies,  business ent i t ies or 

organisat ions by government department,  agencies 

and ent i t ies.  

In part icular,  whether any member of  the Nat ional  

Execut ive ( includ ing the President ) ,  publ ic off ic ia l ,  

funct ionary of  any organ of  state or inf luenced the 

awarding of  tenders to benef i t  themselves,  thei r  20 

fami l ies or  ent i t ies in which they held a personal  

interest . ”  

 Those are direct  references to the former President ,  

Chai r.   Terms of  Reference 1.1 and 1.7 contain indirect  

references to the former President .    
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 Terms of  Reference 1.7 reads:  

“Whether any member of  the Nat ional  Execut ive. . .  

 Which wi l l  include the president .  

“ . . .and including deputy ministers,  unlawful ly or  

corrupt ly or improperly intervened in the matter of  

the closing of  banking faci l i t ies for  Gupta owned 

companies.”  

 And then 1.1:  

“whether and to  what extent  and by whom at tempts 

were made through any form of  inducement or for  10 

any gain of  whatsoever nature to in f luence members 

of  the Nat ional  Execut ive. . .  

 Which would include the former President .  

“ . . . including deputy ministers,  off ice bearers and/or  

funct ionaries employed by off ice bearers of  any 

state inst i tut ion or  organ of  state or di rectors of  

boards of  SOE’s.  

In part icular,  the Commission must  invest igate the  

veraci ty of  al legat ions that  the former Deputy 

Minister of  Finance,  Mr Mcebisi  Jonas and Ms 20 

Mentor were offered cabinet  posi t ions by the Gupta 

fami ly. ”  

 Now the offer of  cabinet  posi t ions is a matter which 

caused direct ly wi th the. . .  but  al l  those Terms of  Reference,  

obviously,  obl iged you Chai r  to invest igate matters,  re lated 
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to the conduct  di rect ly or the former President .  

CHAIRPERSON :    I  th ink i f  you go back to. . .  or maybe I  can 

just  have a look.   One point  one,  among others,  that  is of  the 

Terms of  Reference:  

“Among others,  requi res this  Commission to  

invest igate the veraci ty  of  a l legat ions that  former 

Deputy Minister of  Finance,  Mr Mcebisi  Jonas and 

Ms Mentor were offered posi t ions by the Gupta 

fami ly. ”  

 Now, one of  the matters on which Mr Zuma may assist  10 

the Commission is th is.   Mr Jonas gave evidence that  on the 

23r d  of  October  2015,  he met wi th one of  the Gupta brothers 

and Mr Duduzane Zuma and Mr Hlongwane at  the Gupta 

res idence.  

 And he said the Gupta brother who appears to have been 

Tony Gupta,  to ld him that  Mr Nhlanhla Nene was going to be 

f i red as Minister  o f  Finance because he was not  work ing wi th  

them and they wanted Mr Jonas to agree to the Minister of  

Finance and then i f  he would work wi th them.   

 S ix weeks af ter that ,  Mr Nhlanhla Nene was f i red.   And 20 

the media statement that  was issued by Mr Zuma said that  

Mr Nhlanhla Nene had done a stunning job as the Min ister  of  

Finance.  

 And i t  was sa id that  Mr Nhlanhla Nene was dropped f rom 

cabinet  because he was to be the government ’s candidate for  
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a posi t ion in the . . . [ intervenes]   

ADV PRETORIUS SC :    Br ics Bank.  

CHAIRPERSON :    Br ics Bank,  I  th ink.   But  the job never  

happened.  And I  have heard evidence f rom somebody f rom 

the bank who said that  is not  how the bank. . .  that  bank 

operates.   I t  has got  pol ic ies and procedures and Mr Zuma 

had no say,  had no power to force the bank to take Mr Jonas.    

 Mr Jonas himsel f  said the. . .  h is posi t ion as Minister of  

Finance was higher than the posi t ion that  Mr Zuma was 

talk ing about in the bank.  10 

 And Mr Nene said,  actual ly,  the. . .  Mr Zuma’s reason for  

dropping him, that  he was to  go to that  job,  was a 

fabr icat ion.   That  is what Mr Nene said before me under oath 

here.  

 So the quest ion is .   How come somebody f rom the Gupta 

fami ly knew in advanced that  Mr Nene was going to be f i red?  

Then Mr Nene gets f i red.   The President  says:   This man has 

done a stunning job.   But  he f i res h im, nevertheless.  

 The man goes and stays at  home.   The job that  has. . .  

that  the President  ta lked about,  does not  mater ia l ise.   And 20 

Mr Nene said:   He never even phoned me af ter I  had lef t  and 

si t t ing at  home and to check whether  anybody had contacted 

me about th is job.  

 And then,  when Mr Jonas gave evidence,  he said the 

Gupta brother who was in that  meet ing,  among others things,  
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said to him:  I f  you need advisors or you need support  staff  

when you become Min ister of  Finance,  we wi l l  provide.  

 And the replacement of  Mr Nene, Mr Van Rooyen - I  

have heard that  evidence – comes to Nat ional  Treasury on 

the f i rst  day of  his appointment,  comes with  certain advisors 

and those advisors seem to have connect ions wi th the Gupta 

fami ly.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    And Mr Jonas says,  at  that  meet ing,  the 

Gupta brother also told him that  there are people that  they 10 

work wi th and he says one of  them is Mr Br ian Molefe,  

another one is Ms Lynne Brown, Minister of  Publ ic Enterpr ise 

at  that  t ime.  

 And when Mr Gordhan gave evidence before the 

Commission he sa id he heard that  when he was f i red in 2017 

by Mr Zuma, Mr Zuma told the Top Six of  the ANC that  he 

wanted to replace him with Mr Br ian Molefe.   

 And the Commission subsequent ly  asked some members 

of  the Top Six,  Mr Gwede Mantashe,  Dr Zwel i  Mkhize and Ms 

Duarte,  Jessie Duarte to  depose to aff idavi ts to say:   Do you 20 

know anything about th is?   

 And the Commission has got  aff idavi ts f rom them.  They 

did not  give any problems.  They suppl ied aff idavi ts.    

 And those aff idavi ts do say,  indeed Mr Zuma d id suggest  

to the Top Six that  he wanted to replace Mr Gordhan with Mr 
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Br ian Molefe.   The same Mr Brian Molefe that  Mr Jonas says 

he was to ld by the Gupta brother worked. . .  was work ing wi th  

the Gupta’s.    

 And then of  course,  we al l  know, i t  is in the publ ic  

domain that  Mr Br ian Molefe resigned f rom Eskom af ter the 

Publ ic Protector ’s  report .    

 I  th ink he said he wanted to  clear his name of  whatever  

but  later went to par l iament.   I  th ink he went to par l iament  

about  a month or two before Mr Gordhan was f i red.   And then 

Mr Gordhan was f i red.   Mister. . .   10 

 I  th ink the three members of  the ANC Top Six who have 

provided aff idavi ts,  sa id that  the Top Six rejected Mr Zuma’s 

suggest ion to replace Mr Gordhan with Mr Molefe.    

 And then what we do know is  that  Mr Gordhan was then 

succeeded by Mr Gigaba.   

 And what we do know, i t  is in the publ ic domain,  is that  i t  

d id not  take long af ter that  before Brian Molefe resigned f rom 

parl iament.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    And Mr Zuma must enl ighten the 20 

Commission on al l  of  these matters.  

ADV PRETORIUS SC :    Yes,  Chai r.   Chai r,  there are,  apart  

f rom those Terms of  Reference,  there are other Terms of  

Reference where Mr Zuma’s evidence would be necessary fo r  

the Commission to complete i ts invest igat ions adequately.    
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 The 1.6 which talks about  government advert is ing in  the 

New Age Newspaper and other undue benef i ts to the Gupta 

fami ly.    

 There has been evidence di rect ly impl icat ing the former 

President .   Mr Sundaram’s evidence,  for example,  where you 

have asked for in format ion f rom the former President  which 

has not  been forthcoming.    

 So there are a number of . . .  there is the evidence,  for  

example,  of  the exchange and the study of  the former 

President  at  his res idence in Pretor ia,  Chai r.   Where the 10 

Gupta ’s demanded “favours” f rom the then Minister  

Shabangu in relat ion to mining l icenses.    

 A l l  those issues are issues that  need to be addressed.   

And the evidence to date is rep lete wi th such examples 

where i t  is necessary for  you Chair  to  invest igate these 

matters as a matter of  your Terms of  Reference.  

CHAIRPERSON :    H’m.  I  mean, I  am hearing evidence these 

days relat ing to Eskom.  And hearing evidence f rom Mr Tsotsi  

and f rom Mr Nick Linnel l .   I t  is to the effect  that ,  Ms Dudu 

Myeni  cal led Mr Linnel l  to Pretor ia and said you. . .  I  need you 20 

to come and meet  wi th the president .   He came.   

 The president  did  not  meet them then but  then he was 

told:   Go to Durban.   They have been meet ing at  the 

President ’s off ic ia l  res idence on Sunday the 8t h o f  March.   

He went there.   Mr Tsotsi  was cal led there.    
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 And a discussion took place which was to the effect  that  

there should be an inquiry  into the affai rs  of  Eskom and 

certain execut ives must  be suspended.   

 Ms Lynne Brown,  I  have read her aff idavi t  that  she has 

given to the Commission.   I f  I  understood her evidence in the 

aff idavi t  correct ly.   She says she knew nothing about that  

meet ing in Durban and yet ,  she was Minister of  Publ ic  

Enterpr ises.    

 And both Mr Linnel l  and Mr Tsotsi  say that  President  

Zuma took part  in  that  meet ing.   I  have seen the statement 10 

by Ms Dudu Myeni  who denies that  Mr Zuma took par t  in that  

meet ing.  

 I  have heard evidence that  in regard to Eskom and a 

board meet ing that  was supposed to happen on the 

26t h of  February,  was cancel led because Mr Zuma cal led the 

chairperson of  the board the n ight  before and cal led the 

act ing DG of  the Department of  Publ ic Enterpr ises and sa id 

that  meet ing must  be cancel led.  

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    And the act ing DG at  the t ime says,  when 20 

the President  cal led her because he said he could not  f ind 

the minister or deputy minister.    

 When she said:   But  we cannot interfere.   Or something 

to that  effect .   He says,  Mr Zuma said:   Wel l ,  that  meet ing 

must  be cancel led and dropped the phone.   



09 OCTOBER 2020 – DAY 280 
 

Page 33 of 55 
 

 Now with regard to Eskom.  The evidence that  is  

unfolding and there are more wi tnesses who wi l l  come and 

maybe the picture wi l l  change when everybody has given 

evidence.    

 But  at  th is stage,  the evidence that  seems to emerge 

suggest  that  there may wel l  be credence to the proposi t ion 

that  certain decis ions that  were made by the Eskom Board 

were dictated to the Exco Board f rom outside Eskom.   

 And certain execut ives were removed.  And then Mr 

Brian Molefe and Anoj  S ingh f rom Transnet were then 10 

seconded to Eskom to take some of  the posi t ions of  the 

execut ives who were suspended and then al lowed to leave or  

kicked out .    

 And I  have heard certain ev idence about al legat ions 

re lat ing to Mr Brian Molefe and Anoj  Singh of  Transnet,  who 

were leading evidence of  some of  the people who the board 

had asked to Mr Brian Molefe and to Mr Anoj  S ingh when 

they were at  Transnet,  about  money that  they say they have 

got  f rom the Gupta’s in the night  and so on.    

 Of  course,  they wi l l  come and give thei r  evidence and 20 

maybe one wi l l  get  a di fferent  p icture and maybe one would 

come to the conclusion that  nothing l ike that  ever happened.   

But  these,  al l  of  these things cannot be ignored.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    I  cannot ignore these things when I  asked 
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the quest ion:   Should I  cal l  Mr Zuma to appear?  I  cannot  

ignore those i f  I  am going to do my job properly.  

ADV PRETORIUS SC :    H ’m, h’m.  And you have been 

caut ious to say that  no f indings have been made.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    But  you have evidence before you 

. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    . . .which requi res invest igat ion.  

CHAIRPERSON :    H’m.  10 

ADV PRETORIUS SC :    And as night  fo l lows day,  evidence 

impl icat ing the former President  must  be examined,  including 

through the evidence of  the former President  himsel f .    

CHAIRPERSON :    H’m.  

ADV PRETORIUS SC :    There are other examples.   Chai r,  

the record is . . . [ in tervenes]   

CHAIRPERSON :    Ja,  is replete.  

ADV PRETORIUS SC :    . . . replete of  such evidence.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    Di rect  inter ference in the act iv i t ies of  20 

law enforcement agencies.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    Appointments and dismissals.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    The meet ing wi th Gavin Watson 
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. . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    . . . in re lat ion to the BOSASA 

prosecut ion.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    Those sorts of  issues . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    . . .need to be deal t  wi th.  

CHAIRPERSON :    I  mean, there was evidence by some of  

the people who were senior off ic ia ls wi th in the Intel l igence 10 

community that  thei r  departments had. . .  or uni ts had 

conducted certain  invest igat ions of  cr iminal  nature.    

 And the minister serving under Mr Zuma or State 

Securi ty,  Dr Cwele cal led one of  them to a meet ing at  the 

ai rport  where he told them,  according to the evidence placed 

before me that  President  Zuma had said that  the 

invest igat ion should be stopped.  I  need to look to al l  of  

those things.  

ADV PRETORIUS SC :    Correct .  

CHAIRPERSON :    How can I  ignore those things? 20 

ADV PRETORIUS SC :    Yes,  Chai r.  

CHAIRPERSON :    How can I  ignore al l  of  those things?  And 

al l  I  am doing,  I  am doing my job to establ ish exact ly what  

happened. 

ADV PRETORIUS SC :    Correct .  



09 OCTOBER 2020 – DAY 280 
 

Page 36 of 55 
 

CHAIRPERSON :    So that  I  can prepare reports that  is based 

on evidence that  has been presented by cross-sect ion of  

people.   And i f  he is impl icated,  I  am giving him an 

opportuni ty to come here and clear  his name.   

 But  I  want to know what he has to say about those 

things.   He might  he does not  want to clear  his name.  That  

is f ine.    

 But  I  want to know what he knows about the things that  

have been said.    

ADV PRETORIUS SC :    Yes.   Chair,  in  summary then.   In 10 

evidence before you and to date,  and I  st ress to date,  

because there is more to come.   

 Mr Zuma has been or may be impl icated by the evidence 

of  at  least  34 wi tnesses.   That  perhaps is enough to qual i fy,  

certainly under Sect ion 3(1) of  the act .    

 Chai r,  in relat ion to the second issue that  is why there is  

an added reason that  i t  is necessary and desirable for a 

summons to be issued.   

 The Commission,  qui te apart  f rom i ts mandate,  the law,  

but  as a pract ical  considerat ion,  requires certainty in regard 20 

to the fact  of  Mr Zuma’s appearance and the dates of  his  

appearance.  

 We are simply so close to the end of  the Commission’s 

hearings that  the proper and eff ic ient  funct ioning of  the 

Commission would be rendered impossible unless we have 
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that  certainty and you are ent i t led to  take that  into account in  

the exercise of  your discret ion.  

 The history of  Mr Zuma’s cooperat ion or lack thereof  

wi th the Commission,  is set  out  in  the wri t ten submissions.   

Paragraphs 18 and 19,  Chai r,  you dur ing 2018, requested Mr 

Zuma through his legal  representat ives to provide a 

response to the evidence of  Ms Mentor and Mr Maseko.   That  

has not  been forthcoming.  

 You wi l l  recal l  the wel l -known areas of  interest  

undertaken.   There have been and this. . .  the paragraphs of  10 

the heads and perhaps,  I  should just  ment ion one or two.  

 The most  recent  undertaken.   Just  to put  that  in  i ts  

context .   At  the last  appearance of  the former President  

where he se ized to answer quest ions,  to put  i t  at  i ts l ightest .  

 An arrangement  was made and an agreement was 

reached that  the legal  team would provide a document  

containing areas of  interest .  

 There was an agreement and repeated promises that  

that  areas of  interest  document would be responded to.   I t  

has not  been responded to.    20 

 In his opposing aff idavi t  dated the 13t h of  January 2020,  

that  is the opposing aff idavi t  to th is appl icat ion,  Mr Zuma 

stated:  

“ I  wi l l  be sending the Commission my responses to  

the areas of  interest  sent  to me.  This was al ready 
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prepared but  could not  be completed when I  fe l l  i l l . ”  

 Now we are ten months later Chai r.   That  document  st i l l  

has not  been forthcoming.  

CHAIRPERSON :    Wel l ,  in terms of  the agreement that  was 

reached on the 19t h of  July,  when he was before the 

Commission,  you were. . .  the legal  team of  the Commission 

were required to  furnish his lawyers wi th in,  I  th ink,  two 

weeks wi th a document that  would indicate the areas of  

interest  in the var ious aff idavi ts  that  he had to focus on and 

responding.   10 

 And the agreement was that ,  as far as I  can recal l ,  once 

you had furnished his lawyers wi th such a document,  which 

you did around, I  th ink,  on the 30t h o f  July.  

ADV PRETORIUS SC :    I t  was sl ight ly later.  

CHAIRPERSON :    Oh.  

ADV PRETORIUS SC :    I t  was in the f i rst  week.  

CHAIRPERSON :    Or f i rst  week,  ja.  

ADV PRETORIUS SC :    Of  the fol lowing month.  

CHAIRPERSON :    Yes.   Once you had done that . . .  

ADV PRETORIUS SC :    I  am told i t  was the 30t h,  Chai r.  20 

CHAIRPERSON :    Yes,  I  th ink i t  was.  

ADV PRETORIUS SC :    But  there were some admin ist rat ive 

hiccup.  

CHAIRPERSON :    Ja,  I  th ink a lot  o f  . . . [ intervenes]   

ADV PRETORIUS SC :    In any event ,  i t  was del ivered.  
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CHAIRPERSON :    Ja.   Once you had done that ,  you and Mr 

Zuma’s counsel  were supposed to agree a date by when they 

would f i le his aff idavi t  or aff idavi ts.    

 And i f  the two of  you did not  agree,  the arrangement was 

that  you would then br ing that  issue to me and I  wi l l  decide 

the t imeframe.   

 Now from what I  read,  one,  they d id not  f i le aff idavi ts.   

Two, they did not . . .  they do not  seem to have reached any 

agreement wi th you.    

 And they promised at  some stage,  I  th ink f rom what I  10 

read in the correspondence exchanged between yoursel f  and 

them, that  Mr Zuma’s aff idavi t  or a ff idavi ts would be f i led on 

the 13t h of  September,  last  year.   That  did not  happen.   

 Subsequent ly,  they kept  on promising that  they would be 

f i led.   They have never been f i led.    

 And no condonat ion appl icat ion has been f i led and no 

explanat ion,  as far as I  recal l ,  has been proffered to say 

what is the di ff icul ty to the extent  that  he may be saying in 

his aff idavi t ,  at  a  certain stage he fel l  i l l  and that  impacted 

the preparat ion.    20 

 I t  seems that  that  was long af ter  the deadl ine had 

happened.  And there was simply nothing coming f rom them. 

ADV PRETORIUS SC :    Wel l ,  Chai r  there were repeated 

undertakings.    

CHAIRPERSON :    H’m.  
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ADV PRETORIUS SC :    On 12t h September 2019, Mr Zuma’s 

at torneys conf i rmed that  he would provide his answers to  the 

areas of  interest  document previously provided to him.  And 

then Chai r,  on the 30t h of  September,  Mr Zuma’s at torneys 

requested a “ indulgence” to  p rov ide  the  Commiss ion  w i th  

the  answers  to  the  areas o f  in te res t  by  20  October  2019  

and s imp ly  a f te r  tha t  no th ing  has been fo r thcoming.    

 Even in  January  th is  yea r,  in  oppos i t ion  to  the  

app l i ca t ion  i t  sa id  the  document  i s  ready,  I  jus t  cannot  

f ina l i se  i t .   Ten  months  la te r  we s t i l l  do  no t  have the  10 

document  here .    

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    So the  impor t ,  le t  a lone the  

imp l ica t ions o f  tha t  a re  c lea r.  

CHAIRPERSON:    O f  course ,  Mr  Zuma’s  m ight  no t  be  here  

today but  they  had f i led  h is  a f f idav i t  oppos ing  th i s  

app l i ca t ion .   One  o f  the  issues tha t  a r ises  is  th is ,  when I  

inv i ted  Mr  Zuma las t  year  to  appear  be fore  the  Commiss ion  

f rom the  15 to  the  19  Ju ly,  they  cr i t i c i sed me fo r  inv i t ing  

h im say ing  tha t  tha t  i s  no t  p rov ided any ru le  say ing  in  20 

te rms o f  what  ru le  a re  you inv i t ing  our  c l ien t ,  you  know?  

And when i t  was  –  you know,  i t  was jus t  a  cour tesy,  you  

know,  to  say le t  us  no t  i ssue a  summons because  he has 

promised to  coopera te  w i th  the  Commiss ion ,  they seemed 

to  have an ob jec t ion  to  say why are  you not  ac t ing  in  te rms  
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o f  the  ru les  …[ in tervenes]  

ADV PRETORIUS SC:    O f  wh ich  led  to  summons.  

CHAIRPERSON:    Now the  lega l  t ime has now app l ied  tha t  

I  shou ld  au thor i se  a  summons,  then they oppose tha t  and  

say you make i t  as  i f  he  is  no t  coopera t ing .   So when you  

ac t  and show cour tesy  and say come and appear  be fore  the  

Commiss ion  w i thout  i ssu ing  a  summons,  you are  c r i t i c i sed.   

When you say okay,  le t  us  i ssue  a  summons,  then you are  

c r i t i c i sed.  

ADV PRETORIUS SC:    Then you not  be ing  po l i te .  10 

CHAIRPERSON:    I  mean,  there  are  many peop le  who have  

been requested by  the  Commiss ion  to  appear  be fore  the  

Commiss ion  and they have never  had any hes i ta t ion .   We 

have to ld ,  you know,  Mr  Zuma’s  a t to rneys be fore  –  I  was 

look ing  a t  the  cor respondence  here ,  tha t  I  to ld  the  

Pres ident ,  cur ren t  Pres ident  tha t  be fore  the  Commiss ion  

f in ishes i t s  work  i t  wou ld  be  impor tan t  tha t  he  comes and  

g ives ev idence before  the  Commiss ion  because the  mat te rs  

tha t  the  Commiss ioner  i s  look ing  a t ,  s ta te  capture ,  

happened a t  a  t ime when he was  Mr  Zuma’s  depu ty.   The 20 

cur ren t  Pres ident  had no hes i ta t ion ,  he  sa id  you are  r igh t ,  I  

am go ing  to  come.   You te l l  me when I  must  come and I  w i l l  

come and I  sa id  the  ANC must  a lso  come and I  was to ld  the  

ANC has no hes i ta t ion  to  come.   

 The Commiss ion  has approached  o ther  leaders  o f  
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the  ANC,  Mr  Mantashe,  and asked them to  f i le  a f f idav i t s  

w i thout  compel l ing  them and they responded by  f i l i ng  

a f f idav i t s .   Mr  Mantashe,  Dr  Zwel i  Mkh ize ,  Ms  Jess ie  

Duar te ,  the  Pres ident  h imse l f  was asked,  w i thout  be ing  

compel led ,  to  f i le  an  a f f idav i t  about  whethe r  had had any 

in te rac t ions w i th  the  Guptas .   He f i led  h is  a f f idav i t ,  he  d id  

no t  have to  be  compel led .  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    He d id  no t  compla in  tha t  there  was no 

ru le  fo r  mak ing  such a  request .  10 

ADV PRETORIUS SC:    Yes.   Cha i r,  I  must  s t ress  tha t  the 

app l i ca t ion  by  the  lega l  team has not  been prompted  by  the  

no t ion ,  wh ich  is  a  p reposterous not ion ,  f rank ly,  tha t  you are  

no t  a l lowed to  i ssue po l i te  inv i ta t ions  because the  law does  

not  exp ress ly  say,  you know,  you  may do so .   There  are  

good lega l  and fac tua l  g rounds qu i te  apar t  f rom tha t .   But  

the  propos i t ion  tha t  you are  no t  en t i t led  by  law to  i ssue a  

po l i te  inv i ta t ion  to  w i tnesses  to  come before  the  

Commiss ion  to  g ive  ev idence vo lun tar i l y  cannot  s tand.  

CHAIRPERSON:    Ja ,  I  mean,  a l l  i t  seems is  I  am not  20 

supposed to  ask  h im to  come,  I  am not  supposed to  

au thor ise  a  summons to  be  issues to  compel  h im to  come,  

so  …[ in te rvenes]  

ADV PRETORIUS SC:    Bu t  when you do… 

CHAIRPERSON:    So  I  guess I  am supposed to  jus t  fo ld  my 



09 OCTOBER 2020 – DAY 280 
 

Page 43 of 55 
 

hands and not  do  anyth ing .  

ADV PRETORIUS SC:    Yes,  Cha i r.   The tes t ,  o f  course ,  i s  

you have a  du ty,  you have a  d iscre t ion ,  you have a  

mandate  and you have the  power  and tha t  must  be  

exerc ised reasonab ly  in  te rms o f  d isc re t ion  and a l l  the  

fac ts  tha t  a re  incont rover t ib le ,  Cha i r,  and I  w i l l  dea l  w i th  

some more  now and make i t  cer ta in l y  beyond,  in  our  

submiss ion ,  any  doubt  tha t  tha t  d iscre t ion  wou ld  be  

reasonab ly  exerc i sed.  

CHAIRPERSON:    I  th ink  the  one quest ion  tha t  I  th ink  you  10 

w i l l  need to  dea l  w i th  i s  to  the  – i t  i s  two quest ions ,  one is  

whethe r  when the  po in t  Sect i on  3 .1  says tha t  the  

Commiss ion  has go t  power  to  summon wi tnesses,  we know 

tha t  th is  Act  i s  a  1947 Act ,  i t  i s  very  o ld ,  a t  tha t  t ime there  

was on ly  one way o f  summoning tha t  cou ld  happen.   One 

quest ion  is  whether  tha t  summon ing in  th is  day and age  

wou ld  inc lude summoning a  w i tness to  appear  and g ive  

ev idence by  v ideo l ink  or  in  any  o ther  way tha t  may be  

done w i th  techno logy.   I  ra ise  tha t  because you w i l l  

remember  tha t  in  h is  a t to rney ’s  le t te rs  one o f  the  th ings 20 

they say i s  tha t  because o f  h i s  age and Cov id -19 h is  

doctors  have adv ised h im to  l im i t  h is  movement .  

 So the  normal  way o f  –  when a  summons is  i ssued  

in  any cour t  to  be  se rved on somebody to  appear  be fore  

tha t  cour t ,  i t  means tha t  tha t  person must  phys ica l l y  come 
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to  the  cour t .  

 Now the  quest ion  o f  Cov id-19 may we l l  be  

someth ing  tha t  needs to  be  looked a t .   I  do  no t  have a  

prob lem i f  –  I  w i l l  no t  have a  p rob lem i f  he  were  to  say fo r  

Cov id-19 reasons  I  wou ld  p re fe r  to  g ive  ev idence v ia  v ideo  

l ink .   As  long as  he  does so  w i th in  the  borders  o f  the  

Repub l ic  and not  f rom outs ide ,  I  wou ld  no t  have a  p rob lem,  

I  have indeed au thor ised the  g i v ing  o f  ev idence by  some 

wi tnesses v ia  v ideo l ink .   I  th ink  one o f  them was Mr  

Mkhwanaz i  who asked when –  I  do  no t  know wh ich  leve l ,  a t  10 

leve l  we were  in ,  sa id  fo r  Cov id-19 reasons he was  

re luc tan t  to  t rave l  and he asked i f  he  cou ld  g i ve  ev idence  

v ia  v ideo l ink ,  I  au thor i sed tha t ,  i t  happened.   So I  cou ld  do  

the  same wi th  Mr  Zuma i f  he  has a  leg i t imate  reason tha t  

because o f  h is  age.  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    So  –  bu t  the  quest ion  is  whethe r  

summon wi tnesses as  used in  Sec t ion  3 .1  i s  w ide  enough  

to  encompass tha t  mean ing .    

ADV PRETORIUS SC:    Yes.  20 

CHAIRPERSON:    O f  course  maybe i f  i t  does not ,  i f  i t  no t  

w ide  enough to  encompass tha t  mean ing ,  i t  may be  tha t  the 

summons might  i nc lude someth ing  to  wh ich  we w i l l  say  i f  

he  w ishes to  g ive  ev idence v ia  v ideo l ink  and he adv ises  

the  Commiss ion  t imeous ly  on  those dates  then h is  
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appearance,  v ia  v ideo l ink ,  w i l l  be  deemed to be  

compl iance w i th  t he  summons.   I  am not  sure .   What  do  you  

say about  tha t  i ssue?  

ADV PRETORIUS SC:    Yes,  Cha i r.   The sect ion  has a  

t ime less  e lemen t  to  i t  because i t  says  you,  as  a  

Commiss ioner,  have the  powers  tha t  the  H igh  Cour t  has  

and tha t  power  has been in te rp re ted  and app l ied  over  t ime.   

In  fac t  the  lega l  team has done an  op in ion  on  th is  wh ich  we  

can le t  you have,  obv ious ly,  bu t  I  do  th ink  i t  i s  somewhere  

in  your  own arch ives as  we l l ,  the  many f i les  tha t  you have.    10 

I  am to ld  tha t  there  is  no  sound,  Cha i r.  

CHAIRPERSON:    Oh.  

ADV PRETORIUS SC:    Perhaps i t  i s  impor tan t  tha t  there  

shou ld  be  sound.  

CHAIRPERSON:    No,  i t  i s  impor tan t .  

ADV PRETORIUS SC:    Pure ly  co inc identa l ,  Cha i r.  

CHAIRPERSON:    Wel l ,  maybe I  shou ld  ad jou rn  wh i le  they  

are  a t tend ing  to  i t .  

ADV PRETORIUS SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Yes.   We wi l l  ad jou rn  fo r  a  few minutes .   20 

Hopefu l l y  they can so r t  ou t  the  sound qu ick ly.   We ad jou rn .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    I  unders tand the  sound is  back.  

ADV PRETORIUS SC:    Yes thank you Cha i r.   Cha i r  we  
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were  dea l ing  w i th  the  impor t  and mean ing  in  today ’s  

techno log ica l  age o f  the  prov i s ions o f  Sect ion  31  o f  1947  

Commiss ion ’s  Act .   The powers  o f  the  Cour t  . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry  Mr  P re tor ius ,  I  jus t  wanted to  

say –  I  jus t  wanted to  say tha t  the  regu la t ions  o f  th is  

Commiss ion ,  wh ich  were  promulgated by  Mr  Zuma when he 

was Pres ident  inc lude Regu la t ion  10 [6 ]  and Regu la t ion  

10 [6 ]  says:  

“For  the  purposes  o f  conduct ing  an  invest iga t ion  the  

Cha i rperson may  d i rec t  any person to  submi t  an  10 

a f f idav i t  o r  a f f i rmed dec la ra t ion  or  to  appear  be fo re  

the  Commiss ion  to  g ive  ev idence or  to  p roduce any  

document  in  h i s  o r  her  possess ion  or  under  h i s  o r  

her  cont ro l ,  each  has a  bear ing  on  the  mat te r  be ing  

invest iga ted  and may examine such person. ”  

ADV PRETORIUS SC:    Yes Cha i r  and those regu la t ions  

have been promulgated under  the  amended 1947 Act ,  wh ich  

says tha t  the  Pres ident  may issue regu la t ions to  expand 

the  powers  o f  the  Commiss ion .  

CHAIRPERSON:    Yes,  yes .    20 

ADV PRETORIUS SC:    Chai r  the  1947 Act ,  wh ich  g i ves  

powers  to  the  Commiss ion  wh ich  a re  equ iva len t  to  the  

powers  o f  the  H igh  Cour t  i s  ins t ruc ted ,  because the  powers  

o f  the  H igh  Cour t  have been deve loped over  t ime  th rough 

the  app l i ca t ion  o f  the  summons p rov is ions and the  g i v ing  o f  
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ev idence prov is ions to  take  account  o f  techno logy.   There  

is  the  judgment  o f  Satchwel l ,  J ,  the  techno logy o f  the  v ideo  

l ink  i s  now accepted both  in  o the r  ju r i sd ic t ions  and South  

A f r i ca  as  an  e f f i c ien t  and e f fec t i ve  way o f  p rov id ing  ora l  

ev idence both  in  ch ie f  and in  c ross-examinat ion  and tha t  

th is  i s  s imp ly  another  too l  fo r  secur ing  e f fec t i ve  access to  

jus t i ce .     

 We have the  example  o f  ch i ld ren  g iv ing  ev idence  

v ia  v ideo l ink ,  we have the  example  o f  i n  camera  

w i tnesses,  o r  w i t nesses who don ’ t  g ive  ev idence d i rec t l y  10 

bu t  over  v ideo and sound l inks ,  so  there  i s  no  reason why a  

person whose immuni ty  i s  th rea tened by  Cov id  cond i t ions  

shou ldn ’ t  a lso  be  ca te red fo r  under  the  expanded  

techno log ica l  rub r ic  o f  the  g iv ing  o f  ev idence.  

 Of  cou rse  you make the  qua l i f i ca t ion  wh ich  is  

impor tan t  tha t  the  w i tness must  be  w i th in  the  ju r isd ic t ion  o f  

the  Cour t ,  so  tha t  the  ev idence tha t  i s  g iven  can be  

accounted fo r  in  te rms o f  the  law wi th in  the  borde rs  o f  the  

count ry.    

CHAIRPERSON:    Yes,  the  one approach may be to  take  20 

the  summoning to  be  w ide  enough to  inc lude a  v ideo l ink ,  

another  approach  might  be  what  I  sa id  ear l ie r  on  to  have  

the  summoning as  i t  wou ld  be  in  a  summons but  to  have 

someth ing  tha t  says e i the r  maybe in  the  summons tha t  

says i f  the  w i tness,  i f  Mr  Zuma th rough ar rangements  w i th  
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the  Commiss ion  appears  v ia  v ideo  l ink  on  the  days tha t  a re  

spec i f ied  tha t  w i l l  be  deemed to  be  compl iance w i th  the  

summons.  

ADV PRETORIUS SC:    Yes Cha i r.   In  fac t  I  th ink  tha t  has  

been p rov ided fo r  in  o ther  cases spec i f i ca l l y  i n  camera  

w i tnesses.  

CHAIRPERSON:    Yes,  because then i t  g ives  h im an 

oppor tun i ty  tha t  i f  he  has no  p rob lem g iv ing  ev idence but  

he  has a  prob lem because o f  h is  age and Cov id  19  then  

tha t  i s  taken care  o f ,  i t  can ’ t  be  advance as  a  reason fo r  10 

no t  appear ing  whereas i f  tha t  i s  no t  done he might  say  the  

Cov id  s i tua t ion  is  a  good enough reason fo r  me  not  to  

appear  so  bu t  i f  one –  i f  tha t  i s  dea l t  w i th  tha t  way  then he  

can ’ t  advance tha t ,  tha t  reason.  

ADV PRETORIUS SC:    Okay,  yes .    And the  powers  tha t  

you have are  based in  s ta tu te  as  we l l  as  in  regu la t ions  

wh ich  have been  empowered by  s ta tu te  express ly,  as  we l l  

as  the  genera l  power  tha t  du r ing  the  charge  o f  the  

procedures,  and th is  i s  essent ia l l y  g iven the  au thor i t y  i s  a  

p rocedura l  mat te r.  20 

 Cha i r  i f  I  may jus t  f in ish  the  l i s t  o f  i ssues where  the  

fo rmer  Pres ident  has been requested to  ass i s t  you in  your  

invest iga t ions.    

 You requested the  Pres ident  to  respond to  the  

app l i ca t ion  made by  Ms Reddy T labe,  tha t  was an 



09 OCTOBER 2020 – DAY 280 
 

Page 49 of 55 
 

app l i ca t ion  made  by  her  to  g i ve  ev idence and to  c ross-

examine the  fo rmer  Pres ident ,  a r is ing  ou t  o f  h is  own  

ev idence and in  tha t  respect  a  request  was made and there  

has been no response to  tha t .   

 You have issued  a t  leas t  two 10 .6  d i rec t i ves ,  the  

prov is ion  to  wh ich  you have jus t  re fe r red  Cha i r,  requ i r ing  

h im to  respond,  and th i s  i s  more  than an inv i ta t ion  Cha i r,  

th is  i s  an  exerc ise  o f  the  compulsory  power,  to  respond to  

the  ev idence o f  Messrs  Tsots i ,  L inne l l  and Matona  and to  

respond to  the  ev idence o f  Mr  Popo Mole fe  in  the  Eskom 10 

and in  the  PRASA mat te rs  respec t ive ly.   Those have not  

been compl ied  w i th .  

CHAIRPERSON:    Wel l  one o f  those,  I  fo rge t  wh ich  one,  

was I  s igned the  regu la t ion  10 .6  d i rec t i ve ,  I  th ink  on  the  

28 t h  o f  August .   That  may have been the  one re la t ing  to  the  

a f f idav i t  o f  Mr  Tsots i  and so  on ,  o r  i t  may have been the  

one re la t ing  to  Mr  Popo Mole fe ’s  a f f idav i t  in  ev idence about  

PRASA issues and subsequent ly  I  s igned another  d i rec t i ve  

requ i r ing  Mr  Zuma to  f i le  a f f idav i t s .    

 So  th is  i s  d i f fe ren t ,  in  the  past  there  was a  reques t  20 

in  2018,  tha t  request  has never  been compl ied  w i th ,  there  

was an under tak ing  tha t  the  he  wou ld  f i le  an  a f f idav i t  

dea l ing  w i th  respond ing  to  Genera l  Maseku ’s  ev idence and  

Ms Mentoor ’s  ev idence.   That  has never  been f i led .  

 Then las t  year  when he appeared before  the  
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Commiss ion  there  was an agreement ,  you re fer red  to  i t  

. . . [ in te rvenes]   

ADV PRETORIUS SC:   Yes fo l lowed up by  severa l  

p romises.  

CHAIRPERSON:    Yes,  and agreement  tha t  was conc luded  

w i th  h im th rough h is  lawyers ,  and wh ich  I  announced 

pub l i ca l l y  and I  remember  a f te r  announc ing  the  te rms o f  

tha t  agreement  I  ca l led  upon you and h is  counse l  to  

conf i rm tha t  I  had co r rec t l y  recorded the  te rms and both  o f  

you conf i rmed and he had agreed th rough h is  l awyers  to  10 

f i le  an  a f f idav i t ,  o r  a f f idav i t s  respond ing  to  var ious 

a f f idav i t s  o f  w i tnesses who . . . [ in te rvenes]   

ADV PRETORIUS SC:    The areas o f  in te res t  documents?  

CHAIRPERSON:    Yes,  tha t  a f f idav i t ,  those a f f idav i t s  have  

never  been fu rn i shed,  so  whethe r  you request  h im to  f i le  an  

a f f idav i t  you request  h im n ice ly,  you don ’ t  ge t  an  a f f idav i t .   

Whethe r  there  i s  an  ag reement  w i th  h is  l awyers  or  an  

a f f idav i t  he  w i l l  f i l e  a f f idav i t s ,  you don ’ t  ge t  those a f f idav i t s  

and now when you issue  a  d i rec t i ve ,  because  

. . . [ in te rvenes]   20 

ADV PRETORIUS SC:    Which  came as a  c r im ina l  sanct ion .  

CHAIRPERSON:    Sor ry?  

ADV PRETORIUS SC:    The d i rec t i ve  now car r ies  a  

c r im ina l  sanct ion .  

CHAIRPERSON:    Yes,  now the  las t  t ime I  heard  was tha t  
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the  d i rec t i ve  tha t  I  i ssued on the  28 t h  o f  August  compel l ing  

h im to  f i le  an  a f f idav i t  I  cannot  remember  whethe r  i t  was in  

regard  to  the  Eskom mat te r  and  the  Durban meet ing  or  

whethe r  i t  was in  regard  to  PRASA,  bu t  the  dead l ine  wh ich  

had been g i ven the  las t  t ime I  had i t  had come and gone  

and he had not  f i l ed  any a f f idav i t  and in  regard  to  another  

one I  suspect  tha t  the  dead l ine  has come and gone,  bu t  I  

don ’ t  –  I  haven ’ t  been to ld  whether  he  has f i led  an  

a f f idav i t .  

 So whether  you make a  request  n ice ly  he  won ’ t  f i le  10 

an  a f f idav i t .   Whether  you reach  an agreement  w i th  h im 

and he under takes to  f i le  an  a f f idav i t  he  won ’ t  f i l e  i t .   When 

I  i ssue a  d i rec t i ve  in  te rms o f  the  regu la t ions,  a t  leas t  in  

regard  to  one he  d id  no t  f i l e  an  a f f idav i t  w i th in  the  t ime 

tha t  was g i ven and to  my knowledge he d id  no t  f i l e  an  

app l i ca t ion  to  request  an  ex tens ion  o f  t ime and in  te rms o f  

the  regu la t ions as  amended fa i lu re  to  comply  w i th  a 

d i rec t i ve  i ssued by  the  Cha i rperson in  te rms o f  Regu la t ion  

10 [6 ]  fa i l ing  to  comply  w i th  i t  w i thout  su f f i c ien t  cause is  a  

c r im ina l  o f fence.  20 

ADV PRETORIUS SC:    Cor rec t .   Cha i r  there  were  two  

fu r ther  inv i tes  o f  a  less  fo rmal  na ture  to  respond  to  Mr  

Human’s  a f f idav i t  dea l ing  w i th  the  ev idence  o f  Mr  

Sunderam and  an inv i ta t ion  to  respond to  the  a f f idav i t s  o f  

Mr  Megwe and Ms P i l lay  a lso  dea l ing  w i th  the  ev idence o f  
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Mr  Sunderam,  those have not  been  compl ied  w i th  e i t he r.  

 Impor tan t ly  fo r  the  quest ion  o f  an  appearance Cha i r  

you have se t  as ide  a t  leas t  f i ve  separa te  weeks  in  the  

ca lendar  o f  the  Commiss ion  fo r  the  appearance  o f  Mr  

Zuma,  wh ich  have not  been adhered to  and what  you 

d i rec ted  Cha i r  was tha t  i f  he  wasn ’ t  to  appear  o r  had good  

reason not  to  appear  he  shou ld  make fo rmal  app l i ca t ion ,  

tha t  hasn ’ t  been rece ived e i the r.  

CHAIRPERSON:    I t  was never  done.  

ADV PRETORIUS SC:    There  has never  been a  fo rmal  10 

app l i ca t ion ,  we have a lways had to  dea l  w i th  a l legat ions  

and co r respondence,  and o f  course  tha t  i s  more  than jus t  a  

fo rmal  requ i rement  because  i f  Mr  Zuma’s  lega l  

rep resenta t i ves  were  to  come before  you to  make an  

app l i ca t ion  no t  to  appear  in  any one o f  those f i ve  weeks  

you wou ld  have the  oppor tun i ty  o f  in te r rogat ing  tha t .    I f  i t  

i s  jus t  s imp ly  sent  to  you in  a  le t te r  you don ’ t  have tha t  

oppor tun i ty  a t  a l l ,  so  i t  i s  more  than jus t  a  p rocedura l  

requ i rement  i t  i s  a  substant ive  requ i rement .   

 So Cha i r  in  summary then,  un less  there  is  any 20 

fu r ther  i ssue you want  to  ra ise  the  two quest ions rea l l y  

be fore  you are  wou ld  i t  be  a  reasonab le  exerc ise  o f  the  

power  tha t  you  have to  i ssue summons in  these  

c i rcumstances,  g iven the  te rms o f  re fe rence,  g iven your  

du t ies ,  g iven the  prov is ions o f  Sect ion  31 ,  g iven the  
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p rov is ions o f  Sect ion  10 [6 ]  tha t  must  be  answered in  the  

a f f i rmat ive .   There  are  the  added cons idera t ions  tha t  we  

have jus t  ou t l ined tha t  make i t  p rac t ica l l y  necessary  fo r  

summons to  be  issued and we the re fore  ask  fo r  an  order  in  

te rms o f  the  amended Not ice  o f  App l i ca t ion .  

ORDER 

Having read the  a f f idav i t s  p laced before  me and hav ing  

l i s tened to  submiss ions made by  counse l  represen t ing  the   

Commiss ion ’s  lega l  team I  am sat is f ied  tha t  th is  i s  a  mat te r  

in  wh ich  I  shou ld  grant  the  app l i ca t ion .     10 

 

I  am sat is f ied  tha t  a  p roper  case has been made ou t  fo r  an  

order  au thor is ing  tha t  the  Secre tary  o f  the  Commiss ion  

shou ld  s ign  and  issue a  summons aga ins t  Mr  Jacob  

Ged ley ih lek isa  Zuma,  fo rmer  Pres ident  o f  the  Repub l i c  o f  

South  A f r ica  to  appear  be fore  the  Commiss ion  a t  ten  

o ’c lock  on  the  16 t h  to  the  20 t h  o f  November  2020  in  th is  

venue on each one o f  those days ,  there fore  I  am go ing  to  

make the  fo l low ing order :  

 20 

1 .  The Secre ta ry  o f  the  Commiss ion  is  hereby autho r ised  

and d i rec ted  to  s ign  and issue a  summons in  te rms  o f  

Sect ion  3  [1 ]  read w i th  [2 ]  o f  the  Commiss ions Act  H  

o f  1947 requ i r ing  Mr  Jacob Ged ley ih lek isa  Zuma,  

fo rmer  P res ident  o f  the  Repub l ic  o f  South  A f r i ca  to  
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appear  be fore  the  Commiss ion  a t  ten  o ’c lock  on  the  

16 t h  to  the  20 t h  o f  November  2020,  bo th  days inc lus ive  

fo r  purposes o f  g iv ing  ev idence befo re  the  

Commiss ion  and be ing  quest ioned in  o rde r  to  

asce r ta in  cer ta in  mat te rs  re la t ing  to  the  sub jec t  o f  the  

invest iga t ions o f  the  Commiss ion .  

 

2 .  Shou ld  Mr  Jacob Ged ley ih lek isa  Zuma make  

appropr ia te  ar rangements  w i th  the  Commiss ion  pr io r  

to  the  da tes  re fer red  to  above to  g ive  ev idence v ia  10 

v ideo l ink  and he subsequent ly  g ives  ev idence  on 

those days v ia  v ideo l ink  tha t  w i l l  be  deemed to  be  

su f f i c ien t  compl iance w i th  the  summons,  and the  

Secre tary  o f  the  Commiss ion  shou ld  inc lude adv ice  or  

words to  th is  e f fec t  in  the  summons so  tha t  Mr  Zuma 

wi l l  know tha t  such appearance w i l l  be  deemed to  be  

su f f i c ien t  compl iance w i th  the  summons.  

 
I s  there  someth ing  tha t  I  am . . . [ in te rvenes]    

ADV PRETORIUS SC:    No Cha i r  tha t  i s  –  we w i l l  ass i s t  the  20 

Secre tary  in  the  dra f t ing  o f  the  summons in  accordance  

w i th  your  o rde r.  

CHAIRPERSON:    Yes,  yes .   That  i s  the  order  I  am mak ing .  

ADV PRETORIUS SC:    Thank you Cha i r.    May we be  

excused.  

CHAIRPERSON:    Yes,  you are  excused.   We wi l l  take  a  
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shor t  ad journment  and once the  w i tness he re  fo r  today i s  

ready then I  w i l l  be  ca l led .  

 We ad journ .  

INQUIRY ADJOURNS 

 

 

 

  

 

 10 


