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PROCEEDINGS RESUME ON 1  OCTOBER 2020  

CHAIRPERSON:    Good morn ing  Ms Hofmeyr,  good 

morn ing  eve rybody.  

ADV HOFMEYR:   Good morn ing  Cha i r.  

CHAIRPERSON:   A re  we ready?  

ADV HOFMEYR:   We are  indeed Cha i r.  

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   I f  I  may jus t  ind ica te  we have schedu led  

fo r  today two w i tnesses.   The f i r s t  i s  P ro fessor  Mokgoro  

who is  cur ren t ly  the  Premie r  o f  the  Nor th  West  Prov ince 10 

and  a f te r  h im we wi l l  be  rece iv ing  the  ev idence  o f  Ms  

Mamela .   Ms Mamela  is  a  w i tness who is  re tu rn ing  today  

she gave ev idence or ig ina l l y  in  February.   Pro fessor  

Mokgoro  has no t  g iven ev idence prev ious ly.    

I  wou ld  jus t  l i ke  i f  I  may to  loca te  Pro fessor  

Mokgoro ’s  ev idence because i t  has  been some t ime s ince  

we ac tua l l y  have rece ived ev idence in  re la t ion  to  the  

mat te rs  tha t  we w i l l  be  t ravers ing  w i th  Pro fessor  Mokgoro  

today.    

Cha i r  you may reca l l  back in  the  m idd le  o f  2018 in  20 

fac t  i t  was –  sor ry  2019 i t  was we  rece ived ev idence in  a  

sess ion  o f  the  f i rs t  av ia t ion  ev idence about  a  cont rac t  tha t  

had been ente red in to  be tween  South  A f r i can Express  

A i rways and the  Nor th  West  Government  and i t  re la ted  to  

cer ta in  rou tes  tha t  were  go ing  to  be  es tab l i shed between 
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Cape Town and  Johannesburg  a i rpor ts  and then the  

Maf ikeng and P i lanesberg  a i rpor ts .    

And we rece ived ev idence Ms Babad i  T la tsana who  

was one o f  the  d i rec to rs  o f  a  company Koroneka tha t  had  

been appo in ted  to  as  a  management  company in  re la t ion  to  

these a i r  serv ices  tha t  were  go ing  to  be  prov ided  to  the 

Nor th  West  Prov ince.    

We a l so  rece ived  the  ev idence Ms  Phatud i  who was  

the  CFO at  the  re levant  t ime in  the  Depar tment  o f  

Communi ty,  Safe ty  and Transpor t  Deve lopment  and  in  the 10 

course  o f  her  ev idence she made re ference to  the  fac t  tha t  

the  f i rs t  payment  tha t  was made f rom the  Nor th  West  

Government  to  South  A f r i can Express A i rways was a  

payment  in  the  amount  o f  R50 mi l l ion  and tha t  had been  

author ised out  o f  the  Premier ’s  o f f i ce  by  the  then  ac t ing  

D i rec tor  Genera l  and tha t  was  a t  the  t ime P ro fessor  

Mokgoro .    

So Pro fessor  Mokgoro  prov ided  us  w i th  a  sworn  

s ta tement  in  response to  Ms Phatud i ’s  ev idence and 

subsequent  to  tha t  a  de terminat ion  was made tha t  i t  wou ld  20 

usefu l  to  have h im appear  today he gave an under tak ing  

and an o f fe r  a t  the  end o f  h is  sworn  s ta tement  to  be 

ava i lab le  to  the  commiss ion .    

And so  we have  taken h im up on tha t  o f fe r  and  

today we w i l l  be  quest ion ing  h im about  mat te rs  re la ted  to  
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tha t  payment .   Thank you Cha i r.  

CHAIRPERSON:   No thank you.  

ADV HOFMEYR:   Cha i r  i f  I  may jus t  ask  fo r  t he  lawyers  fo r  

P ro f  Mokgoro  to  p lace  themse lves  on  record .  

CHAIRPERSON:   To  p lace themse lves on  record  yes .   They  

can do f rom where  they a re .  

ADV MOKOTE:   Yes.   Thank you very  much Cha i rperson I  

am Mogera  Moko te  Advocate .   Wi th  me I  have my a t to rney 

Mr  Mah langu Nh lanh la ,  my pup i l  Ms D ipa l i sa  Duke le  and on  

th is  r ide  she i s  no t  a  lega l  rep resenta t i ve  bu t  i s  a  10 

[00 :03 :21]  spokesperson Mr  Vuy iso  Lengese.   Thank you  

very  much.  

CHAIRPERSON:   Thank you.   Thank you.   Okay p lease  

admin is te r  the  oa th  or  a f f i rmat ion .  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

PROF MOKGORO:   My name is  Tebogo Job Mokgoro .  

REGISTRAR:   Do you have any ob jec t ions to  tak ing  the  

prescr ibed oath?  

PROF MOKGORO:   Not  a t  a l l .  

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  20 

your  consc ience?  

PROF MOKGORO:   Cer ta in ly,  I  do .  

REGISTRAR:   Do  you swear  tha t  the  ev idence you w i l l  g ive  

w i l l  be  the  t ru th ;  the  who le  t ru th  and noth ing  e l se  bu t  the 

t ru th ;  i f  so  p lease ra i se  your  r igh t  hand and say,  so  he lp  
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me God.  

PROF MOKGORO:   So  he lp  me God.  

REGISTRAR:   Thank you.  

CHAIRPERSON:   Thank you very  much;  you may be seated 

Mr  Premie r.  

PROF MOKGORO:   Thank you.  

ADV HOFMEYR:   Cha i r  jus t  in  re la t ion  to  log is t i cs  f o r  today 

Pro fessor  Mokgoro ’s  two sworn  s ta tements  have been  

p laced in  a  f i le  tha t  we have numbered DD32.   I  

unders tand tha t  we are  en ter ing  them now for  the  purposes 10 

o f  a  f i le  number  and then i f  I  can  jus t  ind i ca te  what  i s  

conta ined in  tha t  f i l e  and Pro fessor  Mokgoro  you shou ld  

have a  copy in  f ron t  o f  you.   

PROF MOKGORO:   What  i s  the  number?  

ADV HOFMEYR:   I t  i s  –  on  the  sp ine  i t  i s  DD32.   That  i s  

jus t  the  name o f  the  f i le .   But  I  –  when I  need to  re fer  you 

to  a  par t i cu la r  page I  w i l l  re fe r  to  the  page number  in  the  

top  r igh t  hand corne r.   Cha i r  the  f i le  compr ises  the  f i rs t  

sworn  s ta tement  o f  P ro fessor  Mokgoro .   That  i s  a  

s ta tement  wh ich  was deposed to  on  the  22  Ju l y  2019.   I t  i s  20 

fo l lowed by  the  annexures to  tha t  f i rs t  sworn  s ta tement  and 

you f ind  tha t  under  Tab 2  in  the  f i le .   Then under  Tab 3  was 

the  second sworn  s ta tement  deposed to  on  the  17  

September  2019 and i t s  annexures.   Jus t  so  tha t  we can 

unders tand what  had happened was Pro fessor  Mokgoro  
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p rov ided h is  f i s t  sworn  s ta tement  – there  were  cer ta in  

documents  tha t  were  m iss ing  f rom i t .   We reques ted tha t  

they be  prov ided.    

The second sworn  s ta tement  purpor t s  to  p rov ide  

them but  as  I  w i l l  dea l  w i th  in  Ms –  in  Pro fessor  Mokgoro ’s  

ev idence there  are  ac tua l l y  s t i l l  some documents  

ou ts tand ing  but  we w i l l  address tha t  in  the  course  o f  the  

ev idence.    

And then the  las t  document  in  the  f i le  is  s imp ly  a  

copy o f  the  speech tha t  the  then Premier  o f  the  Nor th  West  10 

gave in  the  f i rs t  sess ion  o f  F i f th  Leg is la tu re  in  June 2014.   

That  i s  a  document  tha t  I  w i l l  make re ference to  in  the  

course  o f  the  ev idence.   And so  those are  the  documents  

wh ich  compr ise  f i le  DD32.    

I f  we may jus t  en ter  the  f i le  name in to  the  record  

and then I  w i l l  make re ference to  the  spec i f i c  documents 

when we go to  them i f  I  may?  

CHAIRPERSON:   Shou ld  we say  i t  i s  Bund le  DD32 and 

then var ious documents… 

ADV HOFMEYR:   Indeed.  20 

CHAIRPERSON:   Wi l l  be  Exh ib i t  someth ing .  

ADV HOFMEYR:   Indeed.  

CHAIRPERSON:   So  tha t  –  so  we w i l l  say  i t  i s  Bund le  

DD32.  

ADV HOFMEYR:   Cor rec t  Cha i r  thank you.  
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CHAIRPERSON:   I  am jus t  chang ing  here .  

ADV HOFMEYR:   R igh t .  

CHAIRPERSON:   On the  sp ine .   Bund le  DD32 yes.   And 

then w i th  regard  to  the  spec i f i c  documents  you w i l l  ask  me 

to  admi t  them as and when… 

ADV HOFMEYR:   Indeed.  

CHAIRPERSON:   We come to  them.  

ADV HOFMEYR:   Thank you Cha i r.  

CHAIRPERSON:   Ja  okay.  

ADV HOFMEYR:   Thank you Cha i r  we a re  indebted.  10 

CHAIRPERSON:   Okay.    

ADV HOFMEYR:   P ro fessor  Mokgoro  i f  we cou ld  then 

commence.  I  unders tand tha t  you are  cu r ren t ly  the  Premie r  

o f  the  Nor th  West  Prov ince,  i s  tha t  cor rec t?  

PROF MOKGORO:   Yes tha t  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   Thank you.   And what  pos i t ion  d id  you  

ho ld  in  2014/2015 per iod  in  the  Prov ince? 

PROF MOKGORO:   I  was the  ac t ing  D i rec tor  Genera l  in  the 

o f f i ce  o f  the  Prem ier.  

ADV HOFMEYR:   And when –  can you reca l l  what  20 

par t i cu la r  per iod  tha t  covered?  When d id  you se i ze  to  be  

the  ac t ing  DG in  the  o f f i ce?  

PROF MOKGORO:   I  th ink  i t  was somet ime in  2015  once 

the  Premie r  had appo in ted  a  substant ive  D i rec tor  Genera l .  

ADV HOFMEYR:   Bu t  fo r  the  mat te rs  tha t  we are  concerned  
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w i th  today wh ich  take  us  up  to  March 2015 you were  s t i l l  

the  ac t ing  D i rec to r  Genera l ,  i s  tha t  cor rec t?  

PROF MOKGORO:   That  i s  cor rec t .  

ADV HOFMEYR:   Thank you.   And what  qua l i f i ca t ions do  

you ho ld  Pro fessor  Mokgoro?  

PROF MOKGORO:   I  –  I  have a  BSC Degree,  an  Honours  

Degree,  a  Maste r ’s  Degree and I  am a lso  an  Honora ry  

Doctora te .  

ADV HOFMEYR:   O f  wh ich  ins t i tu t ion  is  tha t ;  tha t  you ho ld  

the  Honorary  Doc tora te?  10 

PROF MOKGORO:   To ledo Un ive rs i t y  in  Oh io  in  the  Un i ted  

S ta tes .  

ADV HOFMEYR:   And Pro fessor  Mokgoro  when you were  in  

the  pos i t ion  o f  ac t ing  D i rec tor  Genera l  w i th in  the  o f f i ce  o f  

the  Premier  you  then he ld  the  pos i t ion  o f  Account ing  

Off i cer  as  tha t  pos i t ion  is  unders tood in  the  PFMA,  i s  tha t  

cor rec t?  

PROF MOKGORO:   Yes tha t  i s  t rue .   Account ing  Off i cer  in  

the  o f f i ce  o f  the  Premie r.  

ADV HOFMEYR:   in  the  o f f i ce  o f  the  Premie r.   And d id  you  20 

have an unders tand ing  a t  the  t ime o f  what  the  lega l  

ob l iga t ions were  o f  the  Accoun t ing  Off i cer  under  the  

PFMA? 

PROF MOKGORO:   Yes cer ta in ly.   Dur ing  the  f i rs t  

admin is t ra t ion  2014 to  –  no  1994 up to  1999 I  was the  f i rs t  
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D i rec tor  Genera l  in  the  o f f i ce  o f  the  Premie r.  

ADV HOFMEYR:   R igh t  so  f rom tha t  fa r  back.  

PROF MOKGORO:   Yes.  

ADV HOFMEYR:   You were  fami l ia r  w i th  the 

respons ib i l i t i es .  

PROF MOKGORO:   Yes.   Yes.  

ADV HOFMEYR:   I s  tha t  cor rec t?  

PROF MOKGORO:   That  i s  r igh t .  

ADV HOFMEYR:   I  wou ld  l i ke  to  take  you to  one o r  two o f  

them in  par t i cu la r  because they a re  go ing  to  be  re levant  10 

fo r  the  ev idence today.   And fo r  t ha t  pu rpose jus t  so  tha t  

you can have re ference to  the  PFMA one o f  the  f i les  tha t  

has been p laced before  you is  ca l led  the  Av ia t ion  

Leg is la t ion  Bund le ;  you w i l l  see  tha t  on  your  le f t  hand s ide .   

Cha i r  you w i l l  be  handed the  re levant  f i l e  in  a  moment .   I  

wou ld  l i ke  us  to  tu rn  in  tha t  f i l e  to  page 63,  63 .    

CHAIRPERSON:   Page –   

PROF MOKGORO:   Yes I  th ink  I  have i t .  

ADV HOFMEYR:   That  i s  w i th in  the  Pub l ic  F inance 

Management  Act  tha t  we have been d iscuss ing  and wh ich  20 

we re fer  to  as  the  PFMA for  sho r t .   And you w i l l  on  page 63  

tha t  there  is  a  sect ion  there  Sect ion  36  dea l ing  w i th  

Account ing  Off i ce rs .   I s  tha t  a  sect ion  tha t  you are  fami l ia r  

w i th?  

PROF MOKGORO:   Yes I  am.  



01 OCTOBER 2020 – DAY 274 
 

Page 11 of 310 
 

ADV HOFMEYR:   And you w i l l  see  tha t  i t  i s  the  Account ing  

Off i cer ’s  in  Sect i on  36  o f  depar tments  and const i tu t iona l  

ins t i tu t ions .   Here  we a re  dea l ing  w i th  the  Depar tment  

wh ich  is  the  Prov inc ia l  Depar tment  the  o f f i ce  o f  the 

Premie r  and i f  you go down the  page you w i l l  see  a t  

Sect ion  38  there  are  cer ta in  genera l  respons ib i l i t i es  o f  

Account ing  Off i ce rs .   I s  tha t  a  sect ion  tha t  you are  fami l ia r  

w i th?  

PROF MOKGORO:   Yes Cha i r  i t  i s .  

ADV HOFMEYR:   And I  wou ld  l i ke  to  h igh l igh t  jus t  some o f  10 

the  respons ib i l i t ies  tha t  you he ld  pursuant  to  th is  sec t ion  

o f  the  PFMA when you were  the  Account ing  Off i cer  in  the  

o f f i ce  o f  the  Premier  a t  the  re levant  t ime tha t  we  w i l l  be 

d iscuss ing  today.   I f  you  go to  Sec t ion  38 .1c .   And i t  i s  1c i i  

tha t  I  am in te res ted  in .   The sect ion  says:  

“That  the  Account ing  Off i cer  fo r  a  

depar tment  t rad ing  en t i t y  o r  const i tu t iona l  

ins t i tu t ion  [c ]  must  take  e f fec t i ve  and  

appropr ia te  s teps to  [ i i ]  p revent  

unautho r ised,  i r regu lar  and f ru i t less  and  20 

waste fu l  expend i tu re  and losses  resu l t ing  

f rom cr im ina l  conduct . ”  

 D id  you unders tand tha t  in  the  per iod  2014/2015 to  

be  one o f  your  lega l  ob l iga t ions?  

PROF MOKGORO:   I  cer ta in ly  d id  unders tand tha t  Cha i r.  
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ADV HOFMEYR:   And wou ld  you accept  tha t  unauthor i sed 

expend i tu re  wou ld  be  expend i tu re  tha t  was not  budgeted 

fo r  by  a  par t i cu la r  depar tment?  

PROF MOKGORO:   Yes tha t  wou ld  a lso  inc lude 

expend i tu re  tha t  d id  no t  go  th rough a  normal  p rocu rement  

p rocess.  

ADV HOFMEYR:   Thank you.   P ro fessor  Mokgoro  I  have  

jus t  been a le r ted  to  the  fac t  tha t  cou ld  we ask tha t  you 

move yourse l f  jus t  a  b i t  c loser  to  the  m icrophone.   I t  i s  no t  

coming th rough as  c lear ly  as  we m ight  l i ke .  10 

PROF MOKGORO:   Oh I  w i l l  pu l l  i t  c loser  to  you.  

ADV HOFMEYR:   Yes.  

CHAIRPERSON:   Ja .  

ADV HOFMEYR:   E i ther  way the  [00 :12 :28]  increased.  

CHAIRPERSON:   Ja  i t  does not  have too  c lose  but  do  no t  

be  too  fa r.  

PROF MOKGORO:   Okay Cha i r  w i l l  do  tha t .  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   Thank you.   So we have c la r i f ied  tha t  

unautho r ised expend i tu re  wou ld  be  expend i tu re  no t  20 

budgeted fo r ;  you accepted tha t .   You sa id  unau thor ised 

expend i tu re  wou ld  be  expend i tu re  tha t  had not  fo l lowed 

procurement  p rocesses,  i s  tha t  r igh t?  

PROF MOKGORO:   That  i s  cor rec t .  

ADV HOFMEYR:   Thank you.   And then i f  we go over  the  
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page to  page 64 you w i l l  see  another  o f  the  lega l  

ob l iga t ions o f  an  Account ing  Off i cer  tha t  I  wou ld  l i ke  to  

h igh l igh t .   And you w i l l  f ind  tha t  in  L down the  page .   So i t  

i s  ac tua l l y  Sect ion  38 .1 l  and what   

“That  requ i res  i s  fo r  the  Account ing  Off i cer  

to  take  i n to  account  a l l  re levant  f inanc ia l  

cons idera t ions  inc lud ing  issues o f  

p ropr ie ta ry,  regu lar i t y  and va lue  fo r  money  

when po l i cy  p roposa ls  a f fec t ing  the  

Account ing  Off i cer ’s  respons ib i l i t i es  a re  10 

cons idered. ”  

 And I  ask  aga in  i s  tha t  an  ob l iga t ion  tha t  you were  

aware  o f  hav ing  on  you a t  the  t ime 2014/2015? 

PROF MOKGORO:   Cer ta in l y  Cha i r.  

ADV HOFMEYR:   And then s t i l l  on  tha t  page you w i l l  see  

tha t  Sect ion  38 .2  a  l i t t le  b i t  way o f  the  way down a l so  

g ives  another  ob l iga t ion  to  Account ing  Off i ce rs .   I t  say  

tha t :  

“An Account ing  Off i cer  may not  commi t  a  depar tment ,  

t rad ing  en t i t y  o r  const i tu t iona l  ins t i tu t ion  to  any l iab i l i t y  fo r  20 

wh ich  money has not  been appropr ia ted . ”  

 D id  you unders tand tha t  to  be  one o f  your  

ob l iga t ions?  

PROF MOKGORO:   Cer ta in l y  Cha i r  I  d id .  

ADV HOFMEYR:   And an appropr ia t ion  wou ld  take  p lace 
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th rough an appropr ia t ion  b i l l  a t  the  re levant  t ime in  the 

year,  i s  tha t  co r rec t?  

PROF MOKGORO:   Yes ce r ta in ly.  

ADV HOFMEYR:   And those appropr ia t ions  are  done 

pursuant  to  budgets  tha t  a re  deve loped fo r  each  o f  the  

depar tments ,  i s  tha t  co r rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   So  unbudgeted expend i tu re  wou ld  be  

someth ing  tha t  had not  been proper ly  appropr ia ted ,  i s  tha t  

cor rec t?  10 

PROF MOKGORO:   Cer ta in ly.  

ADV HOFMEYR:   Thank you.   And  then i f  we go down jus t  

to  Sect ion  39  where  I  w i l l  conc lude th is  po in t .   I  am 

in te res ted  there  in  Sect ion  39 .1b.   Because tha t  i s  a  

fu r ther  ob l iga t ion  p laced on the  Account ing  Off i cer  in  

re la t ion  to  budgetary  cont ro l .   I t  says :  

“The Account ing  Off i cer  fo r  a  depar tment  i s  

respons ib le  fo r  ensur ing  tha t  [b ]  e f fec t i ve  

and appropr ia te  s teps are  taken to  p revent  

unautho r ised expend i tu re . ”  20 

 G iven your  p rev ious answers  I  take  i t  you  w i l l  

accept  tha t  was a lso  an  ob l iga t ion  on  you as  Account ing  

Off i ce r,  i s  tha t  co r rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   Thank you.   P ro fessor  Mokgoro  I  wou ld  
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l i ke  to  then move  away f rom the  leg is la t ion  bund le  and we  

w i l l  go  back in to  your  bund le  wh ich  is  Bund le  DD32 .   Now i f  

we cou ld  s ta r t  a t  page 5  o f  DD32.   Cha i r  th i s  i s  where  we 

w i l l  need to  en te r  the  f i rs t  exh ib i t .   The f i rs t  exh ib i t  i s  the 

sworn  s ta tement  o f  P ro fessor  Mokgoro  da ted the  22  Ju ly  

2019.   I f  tha t  cou ld  be  Exh ib i t  1  in  Bund le  DD32.  

CHAIRPERSON:   The sworn  s ta tement  by  P ro fessor  

Mokgoro  appear ing  f rom page 1  is  admi t ted  and w i l l  be 

marked as  Exh ib i t  –  d id  you say 1?  

ADV HOFMEYR:   1  o f  Bund le  DD32.  10 

CHAIRPERSON:   I  wonder  whethe r  you shou ld  say Exh ib i t  

1  o r  maybe say Exh ib i t  32 .1  jus t  to  g ive  tha t .  

ADV HOFMEYR:   Yes cer ta in ly.   I  th ink  I  was be ing  

approached abou t  tha t  very  po in t  a t  the  t ime.  

CHAIRPERSON:   Yes.    

ADV HOFMEYR:   So  i f  we can make i t  DD32.1 .  

CHAIRPERSON:   Yes.  

ADV HOFMEYR:   That  w i l l  be  idea l  thank you.  

CHAIRPERSON:   Yes.   Exh ib i t  DD32.1 .   ja .  

ADV HOFMEYR:   Thank you Cha i r.   And then Pro fessor  20 

Mokgoro  i f  we p ick  i t  up  a t  page 5  o f  you r  f i rs t  sworn  

s ta tement  wh ich  is  Exh ib i t  DD32.1 .   You say there  a t  

parag raph 10 –  you dea l ing  w i th  the  or ig in  o f  the  

t ransact ion  tha t  the  commiss ion  is  in te res ted  in  and 

rece ived ev idence about  in  the  m idd le  o f  las t  yea r.   And 



01 OCTOBER 2020 – DAY 274 
 

Page 16 of 310 
 

tha t  was the  t ransact ion  invo lv ing  the  Nor th  West  

Government  and  South  A f r i can Express A i rways and as  I  

unders tand i t  you l inked in  parag raph 10 the  or ig in  o f  the  

t ransact ion  to  th is  inaugura l  S ta te  o f  the  Prov ince Address  

o f  the  F i f th  Admin is t ra t ion  wh ich  was de l i vered in  June  

2014,  i s  tha t  cor rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   Have  you had occas ion  to  take  a  look  a t  

the  speech tha t  was de l i vered a t  the  inaugura l  S ta te  o f  the  

Prov ince Address  s ince  then?  10 

PROF MOKGORO:   Recent ly  yes  Cha i r.  

ADV HOFMEYR:   And wou ld  –  d id  you manage to  f ind  any  

re ference to  the  a i rpor t  deve lopment  in  tha t  speech? 

PROF MOKGORO:   The mat te r  was about  the  to ta l  

deve lopment  o f  Maf ikeng.  

ADV HOFMEYR:   Yes.   There  was ce r ta in ly  re fe rence to  

the  deve lopment  o f  Maf ikeng.   D id  you f ind  any re ference 

a t  a l l  though to  the  spec i f i c  i ssue o f  f l i gh ts  to  Maf ikeng and  

P i lanesberg  a i rpo r ts  in  tha t  speech? 

PROF MOKGORO:   I  do  no t  have any reco l lec t ion  o f  tha t .  20 

ADV HOFMEYR:   Wel l  we –  tha t  i s  why we p laced th is  

speech.   The tex t  o f  the  speech in  your  bund le .   We went  

to  go  and look a t  i t  and cons ide red i t  qu i te  ca re fu l l y  to  see  

i f  there  had been in  the  course  o f  tha t  speech o f  the  

Premie r  in  June  2014 any ment ion  a t  a l l  o f  the  a i rpo r t  
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deve lopments  and we d id  no t  f ind  tha t .   Do you accept  tha t  

i t  i s  no t  there?  

PROF MOKGORO:   Ja  I  accept  tha t .  

ADV HOFMEYR:   Bu t  what  you  do say is  i t  d id  ta lk  

genera l l y  about  the  deve lopment  o f  Maf ikeng.   I s  tha t  

r igh t?  

PROF MOKGORO:   That  i s  r igh t .  

ADV HOFMEYR:   Cor rec t .   And then you go on and say 

tha t  –  tha t  i s  a t  parag raph 11 on the  same page tha t  there  

was an announcement  in  tha t  S ta te o f  the  Prov ince 10 

Address tha t  there  wou ld  be  a  resusc i ta t ion  o f  the  

Maf ikeng a i rpo r t .   Do you now accept  tha t  tha t  i s  incor rec t?  

PROF MOKGORO:   Yes I  do  Cha i r.  

ADV HOFMEYR:   Can you exp la in  tha t  e r ro r  on  your  par t  in  

parag raph 11?  

PROF MOKGORO:   Wel l  the  –  the  major  p ro jec t s  tha t  were  

par t  o f  the  MRRRP they have a lways been fo remost  in  my 

memory  about  tha t  huge pro jec t .  

ADV HOFMEYR:   The MRRRP i s  someth ing  we are  go ing  to  

come to .  20 

PROF MOKGORO:   Yes.  

ADV HOFMEYR:   Because your  sworn  s ta tement  ta lks  

about  i t .   Jus t  fo r  p resent  purposes can I  ensure  tha t  you 

and I  unders tand i t  cor rec t l y?   I t  was a  –  a  p ro jec t  to  

rev i ta l i se  and re juvenate  Maf ikeng ,  i s  tha t  cor rec t?  
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PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   I t  had noth ing  to  do  w i th  P i lanesberg?  

PROF MOKGORO:   P i lanesberg  was obv ious l y  no t  in  

Maf ikeng Cha i r.  

ADV HOFMEYR:   Yes so  i t  … 

CHAIRPERSON:   Sor ry  jus t  repea t  tha t .   Jus t  repeat  your  

answer?  

PROF MOKGORO:   P i lanesberg  is  cer ta in ly  no t  in  

Maf ikeng.  

CHAIRPERSON:   Yes.  10 

PROF MOKGORO:   Cha i r.  

ADV HOFMEYR:   And you –  you accept  now tha t  pa rag raph 

11 is  incor rec t  inso far  as  you ind ica ted  tha t  there  was a  

spec i f i c  re fe rence in  the  speech to  the  resusc i ta t ion  o f  the  

a i rpor t .   I s  tha t  cor rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   There  were  o the r  th ings tha t  tha t  speech  

d iscussed as  impor tan t  in i t ia t i ves  tha t  were  go ing  to  be  

under taken by  the  Prov ince and  par t i cu la r ly  under  the  

d i rec t ion  o f  the  Premie r.   I  am go ing  to  jus t  l i s t  a  few o f  20 

them tha t  we p icked out  fo r  you to  ind ica te  whether  you 

d isagree w i th  ou r  unders tand ing  o f  the  speech a t  a l l .   What  

the  speech ind i ca ted  the  Prov ince was go ing  to  be  

commi t ted  to  were  th ings such as  sa fe ty  ne ts  and  soc ia l  

serv i ces  be ing  prov ided to  o rphans and vu lnerab le  ch i ld ren  
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a f fec ted  by  HIV  and A ids .   Do you reca l l  tha t  as  a  fea ture  

o f  i t?  

PROF MOKGORO:   Yes Cha i r.  

ADV HOFMEYR:   And to  engage in  soc ia l  c r ime prevent ion  

programs,  do  you  remember  tha t?  

PROF MOKGORO:   Yes Cha i r.  

ADV HOFMEYR:   There  wou ld  be  empowerment  p rograms 

dev ised fo r  v ic t ims o f  gender  based v io lence,  do  you reca l l  

tha t?  

PROF MOKGORO:   Yes Cha i r.  10 

ADV HOFMEYR:   There  was go ing  to  be  fos ter  care  and 

ch i ld  p ro tec t ion  serv i ces  p rov ided by  the  P rov ince.   Do you 

reca l l  tha t?  

PROF MOKGORO:   Yes Cha i r.  

ADV HOFMEYR:   There  were  go ing  to  be  food product ion  

in i t ia t i ves  in  o rder  to  improve food insecur i t y  w i th in  the  

Prov ince.   Do you  reca l l  tha t?  

PROF MOKGORO:   Yes Cha i r.  

ADV HOFMEYR:   And there  was  go ing  to  be  t ra in ing  o f  

youth  in  var ious  t rades so  tha t  they cou ld  jo in  the  job  20 

market  wh ich  was  an issue re f lec ted  in  the  speech.  

PROF MOKGORO:   Yes Cha i r.  

ADV HOFMEYR:   There  was go ing  to  be  bu i l d ing  o f  

hous ing  un i ts  fo r  m in ing  communi t ies .   Do you reca l l  tha t?  

PROF MOKGORO:   Yes Cha i r.  
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ADV HOFMEYR:   Subs id i sa t ion  o f  agr i cu l tu re  and o the r  

smal l  bus iness in i t ia t i ves?  Do you  reca l l  tha t?  

PROF MOKGORO:   Yes Cha i r.  

ADV HOFMEYR:   And cr i t i ca l  water  and san i ta t ion  

investments  to  p revent  another  ou tbreak o f  water  borne  

d iseases tha t  i t  led  to  the  deaths  o f  young ch i ld ren  in  the  

Prov ince.   Do you  reca l l  tha t?  

PROF MOKGORO:   I  reca l l  tha t .   I  reca l l  tha t  Cha i r.  

ADV HOFMEYR:   So  we have a  s im i la r  unders tand ing  o f  

what  the  Premier  was commi t t ing  the  Prov ince i n  June o f  10 

2014 then when he gave the  inaugura l  address.   I s  that  

cor rec t?  

PROF MOKGORO:   Yes tha t  i s  cor rec t .  

ADV HOFMEYR :   What  he  d id  no t  ment ion  was 

resusc i ta t ion  o f  the  Maf ikeng a i rpor t ,  d id  he?  

PROF MOKGORO:   That  i s  cor rec t .  

ADV HOFMEYR:   Le t  us  then go to  what  you have  ca l led  

the  MRRR – I  am go ing  to  ca l l  i t  the  MRRRP pro jec t  i f  I  

may?  I  unders tand tha t  s tands fo r  the  Maf ikeng Recovery  

Renewal  and Repos i t ion ing  P ro jec t  o r  P rogram,  i s  tha t  20 

cor rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   Now you dea l  w i th  tha t  a t  page 8  

parag raph 21 o f  you sworn  s ta tement  wh ich  we have 

entered as  Exh ib i t  DD32.1 .   I f  we  can p ick  i t  up  there  a t  
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parag raph 21.   Can you te l l  us  about  th is  MRRRP?  What  

was your  unders tand ing  o f  i t  a t  the t ime? 

PROF MOKGORO:   My unders tand ing  o f  i t  was the  s ta te  in  

wh ich  Maf ikeng was in  qu i te  a  sor ry  s ta te  tha t  there  was a  

need to  come up w i th  a  comprehens ive  revamping o f  

Maf ikeng espec ia l l y  g iven i t s  s ta tus  as  [? ] .  

ADV HOFMEYR:   R igh t .   Now th is  –  here  you re fer  to  th is  

MRRRP and you ta lk  in  the  course  o f  your  s ta tement  about  

var ious documents  tha t  were  p roduced over  the  t ime the  

year  2014 wh ich  as  I  unders tand  i t  f rom your  s ta tement  10 

sought  to  g ive  content  to  the  pro jec t  and the  prog ram.   I s  

tha t  cor rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   R igh t .   Now wha t  happened in  October  o f  

2014 accord ing  to  your  s ta tement  i s  tha t  a  p rov inc ia l  

p lann ing  commiss ion  was put  together  to  deve lop  a  

proposa l  fo r  th is .   I s  tha t  cor rec t?  

PROF MOKGORO:   That  i s  cor rec t  Cha i r.  

ADV HOFMEYR:   I  jus t  want  to  ou r  chrono logy r igh t  

because we are  go ing  to  look  a t  the  proposa l  in  a  moment .   20 

But  you are  fami l ia r  w i th  the  ev idence Ms Phatud i ,  i s  that  

cor rec t?  

PROF MOKGORO:   Yes I  –  I  am.  

ADV HOFMEYR:   Her  ev idence ind ica ted  tha t  even  before  

the  p lann ing  commiss ion  presented i t s  p roposa l  in  October  
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2014 there  had a l ready been an in i t ia t i ve  to  ge t  a i r l ines  to  

come and make a  presenta t ion  a t  Sun C i ty.   Do you reca l l  

tha t?  

PROF MOKGORO:   Yes I  reca l l  tha t  there  was  such a  

presenta t ion .  

ADV HOFMEYR:   Yes.   Her  ev idence was tha t  tha t  took 

p lace in  August  so  jus t  so  we get  the  chrono logy r igh t .   We 

have got  the  Premier ’s  S ta te  o f  Inaugura l  Address in  June  

o f  2014.   We have conf i rmed no re ference is  made to  the 

resusc i ta t ion  o f  the  Maf ikeng or  the  P i lanesberg  a i rpor t s  in  10 

tha t  speech.   Then in  August  o f  2014 s ix  a i r l ines  ge t  

inv i ted  to  make p resenta t ions to  the  Prov ince a t  Sun C i ty.   

A re  you aware  o f  tha t?  

PROF MOKGORO:   Yes I  heard  about  tha t .  

ADV HOFMEYR:   You heard  about  i t .   D id  you a t tend those 

presenta t ions?  

PROF MOKGORO:   No I  d id  no t .  

ADV HOFMEYR:   No.    

PROF MOKGORO:   No.  

ADV HOFMEYR:   D id  you know o f  any tender  p rocess tha t  20 

was fo l lowed before  they were  asked to  come and 

presenta t ions?  

PROF MOKGORO:   As  sec re ta ry  o f  the  Execut ive  Counc i l  

cer ta in ly  when presenta t ions –  var ious presenta t ions were  

made a t  EXCO I  was but  in  add i t ion  to  tha t  once the  po l i cy  
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b road po l i cy  s ta tement  had been made by  the  Premier  a t  

S ta te  o f  the  Prov ince Address the  process o f  

imp lementa t ion  wou ld  then look a t  p r io r i t y  p ro jec ts  and th is  

w i l l  become c leare r  and c learer  to  normal  government  

p rocesses.  

ADV HOFMEYR:   P ro fessor  Mokgoro  my quest ion  was were  

you aware  be fore  August  2014 when these a i r l i nes  were  

inv i ted  to  Sun C i ty  whether  there  was any tender  p rocess  

fo l lowed –  a  request  fo r  b ids  fo r  example  or  a  request  fo r  

p roposa ls .   A re  you aware  o f  tha t  hav ing  been fo l lowed? 10 

PROF MOKGORO:   Once was the  a i r l ine  in i t ia t i ve  was  

pronounced upon  c lear l y  the  procur ing  depar tment  had a  

task  to  embark  on  procurement .  

ADV HOFMEYR:   Yes.   Aga in  we a re  in  August  o f  2014.  

CHAIRPERSON:   Yes hand on one second.   Her  quest ion  

was whether  I  th ink  you were  aware  whethe r  any  tender  

p rocesses were  fo l lowed before  August  2014.  

PROF MOKGORO:   Wel l  I  cannot  remember  p rec i se l y  

be fore  what  t ime but  I  cer ta in ly  am aware .  

CHAIRPERSON:   Ja .  20 

PROF MOKGORO:   That  the  respons ib i l i t y  o f  the  

Depar tment  o f  Communi ty,  Safe ty  and Transpor t  

Management  a  course  one o f  the  pr io r i t y  p ro jec ts  was in  

a i rpor t  had an ob l iga t ion  to  embark  on  a  [00 :26 :44] .  

CHAIRPERSON:   I  am sor ry,  I  am sor ry  Mr  Premie r  cou ld  
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you  jus t  repeat  tha t  answer  bu t  look  th is  s ide  because I  am 

t ry ing  to  fo l low you.  

PROF MOKGORO:   I  am say ing  –  I  am not  –  I  am not  

p rec ise  in  te rms o f  be fore  August  o r  whatever  bu t  what  I  

am say ing  as  the  prog ress o f  g iv ing  prac t ica l i t y  to  the  

po l i cy  in i t ia t i ve  o f  the  Premier  wh ich  s ta r ted  a t  S ta te  o f  the  

Prov ince Address  I  am aware  tha t  one o f  the  pr io r i t ies  –  I  

was aware  tha t  one o f  the  pr io r i t ies  was to  revamp the  

a i rpor ts .   I  do  no t  have any  reco l lec t ion  as  to  my 

awareness was before  o r  a f te r  August .  10 

CHAIRPERSON:   About  whethe r  tender  p rocesses were  

fo l lowed.   You a re  no t  aware  whether  –  you were  no t  –  you  

cannot  say  f rom when you became aware  i f  you  d id  become 

aware  tha t  tender  p rocesses were  no t  fo l lowed you  cannot  

remember  when?  

PROF MOKGORO:   I  cannot  be  spec i f i c  in  te rms o f  t ime I  

do  no t  have reco l lec t ion  in  te rms o f  t ime a l l  I  am say ing  is  

I  was aware  tha t  the  Depar tment  o f  Communi ty,  Safe ty  and  

Transpor t  Deve lopment  had the  respons ib i l i t y  to  p rocu re  

l i ke  any o ther  depar tment  and d id  repor t  on  procu rement  to  20 

EXCO> 

CHAIRPERSON:   Yes.  

PROF MOKGORO:   And tha t  –  and the  –  and because o f  

my respons ib i l i t y  as  Secre ta ry  to  Execut ive  Counc i l  I  was  

aware .  
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CHAIRPERSON:   Okay.  

ADV HOFMEYR:   Thank you Pro fessor  Mokgoro .   I  

app rec ia te  tha t  a t  some t ime back bu t  I  want  to  be  c lear  

about  why the  ch rono logy is  impor tan t .   Because we have 

es tab l i shed tha t  there  was no resusc i ta t ion  o f  the  a i rpor t s  

re fe r red  to  in  the  Inaugura l  S ta te  o f  the  Prov ince Address  

in  June you see.   The f i rs t  t ime i t  ac tua l l y  comes up is  in  

tha t  po l i cy  p lann ing  document  wh ich  we are  go ing  to  look  

a t  in  a  moment  wh ich  is  October  2014.   But  c r i t i ca l l y  

be tween those two events  s ix  a i r l ines  ge t  inv i ted  to  Sun 10 

C i ty  to  make presenta t ions and what  I  wanted to  

unders tand f rom you is  whether  you were  aware  o f  any  

procu rement  p rocess be ing  fo l l owed befo re  tha t .   I  

unders tand your  ev idence to  be  you do not ;  you are  no t  

aware  o f  any procurement  p rocess be ing  fo l lowed before  

tha t  August  2014 inv i ta t ion .   I s  tha t  cor rec t?  

PROF MOKGORO:   I  was aware  o f  p rocurement  p rocesses  

because tha t  was repor ted  on  –  on  –  a t  EXCO but  when  

tha t  was I  do  no t  have a  reco l lec t ion .  

ADV HOFMEYR:   We wi l l  come to  whethe r  i t  was ac tua l l y  a  20 

procu rement  p rocess.  

CHAIRPERSON:   I  am sor ry,  I  am sor ry.   You were  aware  

o f  p rocurement  p rocesses hav ing  –  taken p lace.  

PROF MOKGORO:   As  repor ted  by  the  re levant  depar tment  

to  EXCO.  
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CHAIRPERSON:   As  repor ted  –  okay a l r igh t .  

PROF MOKGORO:   Yes as  repor ted  by  the  depar tment  to  

EXCO> 

CHAIRPERSON:   Yes.  

PROF MOKGORO:   Which  I  was secre tary  o f .  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   Bu t  w i th  regard  to  the  n i t t y  g r i t t y  o f  

p rocu rement .  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   I  obv ious ly  was  not  invo l ved.  10 

CHAIRPERSON:   Yes.   Does tha t  mean tha t  the  re levant  

depar tment  repor ted  to  EXCO or  does i t  mean tha t  the  

repor ts  o r  repor t  tha t  the  re levant  depar tment  made to  

EXCO inc luded say ing  there had been compl iance wi th  

procurement processes f rom what you remember in terms of 

what they reported to Eskom?  

PROF MOKGORO :    Yes,  Chai r  in terms of  what they 

reported to Eskom, they did point  out  that  they had invi ted 

six companies and they were going through that  process of  

procurement.   I  was aware that  those reports were made to 20 

Exco.  

CHAIRPERSON :    Okay.  

ADV HOFMEYR :    Thank you,  Professor  Mokgoro.   I t  might  

be usefu l  for you and I  just  to ensure that  we have the same 

understanding of  a procurement process,  r ight?   
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 Because the evidence of  Ms Phatudi  who was the CFO 

in that  department at  the t ime, was that  no proper  

procurement process was fol lowed in  relat ion to th is ai r l ine 

invi tat ion.    

 There was no bid for proposals.   There was no bid 

speci f icat ion commit tee convened.  There was no bid 

adjudicat ion commit tee convened.   There was no inv i tat ion to 

tender.    

 What there was,  was an invi tat ion to six ai r l ines to  come 

to Sun City  and to make a presentat ion.   Can you d isagree 10 

wi th her evidence in that  respect? 

PROF MOKGORO :    No,  no,  no.   I  do not .   Remember,  you 

are talk ing about a department  that  was d i fferent  or  separate 

f rom my department which was the off ice of  the precinct .  

ADV HOFMEYR :    So i f  the department . . . [ intervenes]   

CHAIRPERSON :    I  am sorry.   I  am sorry Ms Hofmeyr.   Is  

that  evidence given by Ms Phatudi  as summarised by Ms 

Hofmeyr consistent  wi th what that  department to ld Exco as 

far as you recal l?  

PROF MOKGORO :    Wel l  . . . [ intervenes]   20 

CHAIRPERSON :    Or was i t  . . . [ intervenes]   

PROF MOKGORO :    I t  is not  the department who respond.. .  

they reported to Exco,  was at  the end of  the process that  

they al leged had happened. 

CHAIRPERSON :    Yes.   But  what  I  am asking is,  whether  
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when you hear that  Ms Phatudi  who CFO of  the department 

as t ime, has told  the Commission that  there was no open 

tender process that  was fol lowed.   

 Does that . . .  is that  consistent  wi th  what you understood 

the department to  have reported to Exco?   

 Or your react ion is that :   I  do not  th ink that  is what. . .  I  

do not  th ink that  is what the department to ld Exco.   My 

understanding of  what the department to ld Exco is di fferent  

and i t  is th is.  

PROF MOKGORO :    Certainly,  Ms Phatudi ’s evidence 10 

contradicts what the MEC reported to Exco.  

CHAIRPERSON :    Yes,  okay.   Ms Hofmeyr.  

ADV HOFMEYR :    Prof  Mokgoro,  that  is qu i te an important  

point  and we wi l l  return to i t  when we wi l l  look at  that  

part icular submission that  was made to Exco which you have 

helpful ly provided to the Commission.    

 But  for where we are the moment.   Your understanding,  

and correct  me i f  I  have got  i t  incorrect ly,  was that  when that  

presentat ion was made Exco,  you were sat isf ied that  a 

proper procurement process had been fol lowed.  Is that  20 

correct? 

PROF MOKGORO :    Yes,  I  had nothing,  no reason to doubt  

what the MEC was report ing to the execut ive counci l .  

ADV HOFMEYR :    Yes,  but  what i f  the MEC just  said they 

invi ted six ai r l ines to do a presentat ion.   Would that  have 
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been a proper procurement process? 

PROF MOKGORO :    Wel l ,  I  mean,  that  is how government 

operates on a day-to-day basis.   I  mean, the di rector 

general ,  account ing off icer and the off icer of  the premier is 

an account ing off icer  in the Off ice of  the Premier  and 

nowhere else.    

CHAIRPERSON :    I  am sorry.   Just  repeat  that  answer,  Mr 

Mokgoro.  

PROF MOKGORO :    I  am saying,  an account ing off icer 

s i t t ing in the Off ice of  the Premier,  is  not  pr ivy to the ni t ty-10 

gr i t ty processes of  department,  be i t  procurement or  

whatever.   So i t  is real ly up to the integr i ty of  a part icu lar 

department and especial ly the account ing off icer to  ensure 

that  when publ ic funds are expended, they are expended in 

l ine wi th the PMFA as was read ear l ier.  

CHAIRPERSON :    But  I  th ink Ms Hofmeyr ’s quest ion is th is.   

In terms of  your own understanding of  what. . .  of  the 

procurement processes that  government departments are 

supposed to fo l low.  

 Would you have understood what had happened to have 20 

been in compl iance wi th such procurement process i f  you 

had been told,  a l l  that  had been done was to invi te s ix 

ai r l ines to  come to Sun City,  make a presentat ion and then 

one of  those was picked as the one that  who would be given 

the cont ract?   
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 Would that  have sat isf ied procurement procedures as far  

as you understood them? 

PROF MOKGORO :    My understanding would be that  under 

normal c i rcumstances that  would not .   And as I  recal l ,  the 

explanat ion that  was given.   Because of  the restr icted 

number of  ai r l ines that  would operate in the ident i f ied routes,  

that  was the route the department saw appropriate to fo l low.  

ADV HOFMEYR :    Wel l ,  you see Professor Mokgoro.   Ms 

Phatudi ’s evidence was that ,  because no procurement 

process was fol lowed, actual ly,  there was no way of  knowing 10 

what the market  was l ike,  what could be provided.   That  is  

why you go through a bid speci f icat ion process,  r ight?   

 You t ry and establ ish what is avai lable,  what are your  

needs,  how can they be met,  and then you ask for proposals 

in response to a speci f icat ion.    

 Her evidence was,  because none of  that  was fol lowed,  

they simply invi ted six ai r l ines.   S ix a i r l ines who were not  

even responding to a proposal .   So they came with  var ious 

proposals.    

 Some thought that  there could be f l ights between 20 

Maf ikeng and Pi lanesberg.   Others thought that  there should 

be f l ights between Johannesburg and Cape Town and 

Maf ikeng and then go on to the rest  of  Af r ica.    

 Would you except  si t t ing here today that  that  is not  the 

way to run a proper process.  
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PROF MOKGORO :    Certainly,  a t  face value,  i t  is not  a 

normal way to approach a procurement process,  Chai r.  

ADV HOFMEYR :    Thank you.   So then let  us move to 

October of  2014,  r ight?  Because i t  is in October of  2014 

that  th is  provincial  p lanning commission puts together that  

proposal  which you at tached to your sworn statement.   And 

you wi l l  f ind that  commencing in DD32, that  is the bundle we 

are current ly in.  

PROF MOKGORO :    H’m.  

ADV HOFMEYR :    And you wi l l  f ind i t  at  page 38 in DD22.  10 

Now Chair  . . . [ intervenes]   

CHAIRPERSON :    Page? 

ADV HOFMEYR :    38.   Three,  e ight .   I  am going to ask Chair  

that  we enter th is  as the second exhibi t .   This wi l l  be Exhibi t  

DD32.2.   And i t  is . . .  i t  comprises the annexures to the sworn 

statement that  is DD32.1.    

CHAIRPERSON :    I t  was meant to have been an annexure to  

that  aff idavi t  but  was not  at tached and i t  is  now comes as a 

separate document? 

ADV HOFMEYR :    Exact ly,  exact ly.  20 

CHAIRPERSON :    Okay.   The. . .  i t  starts at  page 38? 

ADV HOFMEYR :    I t  does not  star t  at  page 38.   I t  starts at  

29,  Chai r.  

CHAIRPERSON :    Oh.  

ADV HOFMEYR :    But  the page I  am interested in looking at  



01 OCTOBER 2020 – DAY 274 
 

Page 32 of 310 
 

is page 38.  

CHAIRPERSON :    Okay.  

ADV HOFMEYR :    Chai r,  I  must  make one correct ion.   

Apologies.   We entered as Exhibi t  32.1 the f i rs t  sworn 

statement of  Professor Mokgoro.  

CHAIRPERSON :    H’m.  

ADV HOFMEYR :    I t  does have at tached to i t  theor ies of  

annexures.  

CHAIRPERSON :    H’m? 

ADV HOFMEYR :    I  am working in  one of  those annexures 10 

now.  

CHAIRPERSON :    Oh,  I  see.  

ADV HOFMEYR :    Those annexures,  however,  are in par t  

incomplete.   And so we then need to go to the second sworn 

statement . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV HOFMEYR :    . . .on occasion to get  the completed 

annexure.  

CHAIRPERSON :    Yes.  

ADV HOFMEYR :    But  the one I  am in at  the moment is  20 

complete for our purposes.   So I  do not  want there to be a 

misunderstanding in relat ion to the record.    

CHAIRPERSON :    Yes.  

ADV HOFMEYR :    I  th ink i t  is preferable that  we simple refer  

to i t  now as annexure to the sworn statement which has 
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a l ready been entered as Exhibi t  32.1 i f  you are comfortable 

wi th that .  

CHAIRPERSON :    But  i t . . .  is i t  one of  those annexures that  

did come with the aff idavi t?  

ADV HOFMEYR :    Yes.   Yes,  i t  d id.  

CHAIRPERSON :    Okay,  ja.   A l l  of  those wi l l  fa l l  under 

. . . [ intervenes]   

ADV HOFMEYR :    Under 32.1.  

CHAIRPERSON :    Ja.   Yes.   Ja.  

ADV HOFMEYR :    Thank you.   Then I  do not  need to enter a  10 

new one.  

CHAIRPERSON :    Yes.  

ADV HOFMEYR :    I  am indebted.  

CHAIRPERSON :    H’m.  

ADV HOFMEYR :    I f  we can then go to page 38,  Professor 

Mokgoro.   Do you have that? 

PROF MOKGORO :    Yes,  I  do.  

ADV HOFMEYR :    And page 38,  as I  ind icated previously 

f rom your sworn statement,  is part  of  the proposal  that  the 

Provincial  Planning Commission put  together in October of  20 

2014.  Is that  correct? 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    And this was a proposal  for the Maf ikeng 

Recovery and Renewal Reposi t ioning Project ,  is that  r ight? 

PROF MOKGORO :    Yes,  that  is r ight .  
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ADV HOFMEYR :    And th is is  the f i rst  t ime Professor 

Mokgoro that  we were able to pick up a reference to the 

ai rports and i t  is  here.   I t  is  on page 38.   Can you read for us 

the second l ine in  that  table that  is presented on page 38? 

PROF MOKGORO :    H’m.  A br ief ing of  the Maf ikeng A irport .  

ADV HOFMEYR :    And what were the mi lestones?  What was 

going to happen with those upgrading of  the airport? 

PROF MOKGORO :    I  am reading,  runway of  internat ional  

status,  f re ight  and movement of  logist ics,  establ ishment of  a  

logist ic hub,  solar  module course(sic).  10 

ADV HOFMEYR :    Right .   And who was to be the 

. . . [ intervenes]   

PROF MOKGORO :    Cel ls,  rather.  

ADV HOFMEYR :    Yes,  sorry.   Solar module cel ls.   Correct .   

And who was to be the implement ing agency of  th is 

in i t iat ive? 

PROF MOKGORO :    I  cannot recal l .  

ADV HOFMEYR :    I f  you look at  the next  column, i t  is headed 

implement ing agency.   Which department is ref lected there? 

PROF MOKGORO :    The Department of  Publ ic Works and 20 

Roads.  

ADV HOFMEYR :    That  is not  the Department of  Community,  

Safety and Transport  Development? 

PROF MOKGORO :    No,  i t  is not .  

ADV HOFMEYR :    Right .   And who was going to be 
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consul ted?  That  is the next  column. 

PROF MOKGORO :    Enterpr ise Development Department, 

Maf ikeng Municipal i ty.    

ADV HOFMEYR :    And what was the target  date for th is? 

PROF MOKGORO :    March 2018.  

ADV HOFMEYR :    I  th ink that  is  actual ly ’16 on the best  of  

copies.  

CHAIRPERSON :    Ja,  2016.  

PROF MOKGORO :    Ja.  

ADV HOFMEYR :    Yes.  10 

PROF MOKGORO :    2016.  

ADV HOFMEYR :    And. . .  thank you.   So that  was the 

upgrading of  the Maf ikeng Ai rport  which according to th is 

proposal  was going to be undertaken by the Department of  

Publ ic Works and Road, is that  correct? 

PROF MOKGORO :    Yes,  that  is r ight .  

ADV HOFMEYR :    I  could f ind no reference in th is proposal  

to the upgrading of  the P i lanesberg Ai rport .   Was there any 

ment ion of  i t  that  you are aware of? 

PROF MOKGORO :    No,  not . . .  no.  20 

ADV HOFMEYR :    And do you agree wi th my understanding 

of  these mi les that  were related to the upgrading of  the 

ai rports?  These are things about get t ing the runway r ight ,  i t  

is about  f reight  and movement of  logist ics and solar  module 

cel ls.   A l l  the sorts of  th ings you would give to the 
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Department of  Publ ic Works and Roads,  are they not? 

PROF MOKGORO :    Wel l ,  f i rst ly,  the department referred to 

is in appropriate because i t  is not  thei r  mandates.  

ADV HOFMEYR :    I t  is not  thei r  mandate to upgrade 

runways? 

PROF MOKGORO :    Wel l ,  i t  is not  their  mandate to deal  wi th 

matters of  roads,  on the roads,  as wel l  as. . .   

ADV HOFMEYR :    Wel l ,  hang on a moment.   What I  

understand is that  the implement ing agency here was going 

to the Department  of  Publ ic Works and Roads,  correct? 10 

PROF MOKGORO :    Right .  

ADV HOFMEYR :    Right .   So . . . [ intervenes]   

PROF MOKGORO :    As i t  is ref lected.  

ADV HOFMEYR :    As i t  is ref lected . . . [ intervenes]   

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    . . . in the proposal  that  was put  together by 

the Planning Commission.  

PROF MOKGORO :    Yes,  that  is r ight .  

ADV HOFMEYR :    Right .   And amongst  the things that  were 

going to  be done to upgrade the Maf ikeng Ai rport  was,  there 20 

was going to be an upgrade of  the runways,  r ight? 

PROF MOKGORO :    Right .  

ADV HOFMEYR :    Is that  not  something that  would be 

handled by the Department of  Publ ic  Works and Roads? 

PROF MOKGORO :    Wel l ,  essent ia l ly,  the key department  
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would be Commit tee Safety and Transport  Management.   And 

as i t  happens,  typical ly government operators have 

col laborat ive hold.   Other departments wi l l  be drawn in,  

depending on but  certainly,  I  would designate the key 

department as Commit tee Safety and Transport  Management.  

ADV HOFMEYR :    Yes,  that  is . . . [ intervenes]   

PROF MOKGORO :    Because i t  f i ts more wi th the 

amendments.  

ADV HOFMEYR :    H’m.   But  that  is  not  to the Provincial  

Planning Commission ident i f ied as the implement ing agency? 10 

PROF MOKGORO :    Wel l ,  as. . .  yes.  

ADV HOFMEYR :    They ident i f ied a very di fferent  

department.   The Department of  Publ ic Works and Roads,  

correct? 

PROF MOKGORO :    That  is correct .  

ADV HOFMEYR :    And i t  was matters related to the physical  

space of  the airport  as I  understand i t  because they wanted 

to upgrade runways,  correct? 

PROF MOKGORO :    That  is i t  but  i t  would not  be out  of  the 

ordinary.   I f ,  as I  have sa id ear l ier,  because Commit tee 20 

Safety and Transport  Management through in  other 

departments.  

ADV HOFMEYR :    Correct .   But  what is . . . [ intervenes]   

PROF MOKGORO :    Such as Publ ic Works.  

ADV HOFMEYR :    Such as Publ ic Works.   Wel l ,  and such as 
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Commit tee Safety and Transport  Development.   What I  do 

not  see l isted here as the mi lestones for th is upgrading of  

the ai rport ,  is f l ights.   Do you see any reference to f l ights? 

PROF MOKGORO :    No,  the f l ights here.  

ADV HOFMEYR :    No.   That  is what was ul t imately  paid for 

when you author ised the payments of  R 50 mi l l ion in March 

of  2015.  

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    Correct? 

PROF MOKGORO :    That  is r ight .  10 

ADV HOFMEYR :    I t  was going to be f l ights.  

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    But  f l ights are not  part  of  the P lanning 

Commissions’ proposal .  

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    Is that  correct? 

PROF MOKGORO :    Ja.  

ADV HOFMEYR :    Thank you.   The next  th ing that  happens is  

that  you gave a progress report  as I  understand i t ,  f rom your 

sworn statement  on the MRRP.  And you gave to that 20 

execut ive counci l  members on the 28t h of  October 2014.  Do 

you recal l  that? 

PROF MOKGORO :    Wel l ,  I  recal l  that ,  f rom t ime-to- t ime,  as 

some kind of  overseer,  I  would be requi red to  col lect  

informat ion f rom the var ious departments and g ive the 



01 OCTOBER 2020 – DAY 274 
 

Page 39 of 310 
 

progress report .  

ADV HOFMEYR :    Right .   Let  us go to that  progress report ,  i f  

we can?  You wi l l  f ind i t  at  var ious p laces.   Now Chai r,  th is is 

one of  those places where we got . . .  Professor Mokgoro,  in  

fa i rness to you.    

 I  th ink what happened is.   When your f i rst  sworn 

statement was put  together the annexures were copies wi th  

only one side of  a double-s ided page because we are keep 

get t ing page 1,  3 and 5 but  we do not  get  page 2 and 4,  for 

example.    10 

 Have you managed to understand how the problem arose 

that  incomplete annexures were at tached to your f i rs t  sworn 

statement? 

PROF MOKGORO :    Wel l ,  I  was made aware of  the problem 

and I  gave inst ruct ions that  that  be corrected.   I  am 

surpr ised that  i t  never was.  

ADV HOFMEYR :    I t  was corrected in re lat ion to the 

document we are going to  go to now.   I t  was then corrected 

in relat ion to certain other documents that  I  wi l l  be coming 

to.   But  I  understand f rom communicat ion f rom your lawyers 20 

yesterday,  the di ff icul ty is that  some of  the documents have 

just  not  been able to be found but  we wi l l  come to that  in a 

moment.  

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    Right .   So let  us go to,  i f  we may, th is 



01 OCTOBER 2020 – DAY 274 
 

Page 40 of 310 
 

proposal  that  was put  together by yoursel f .   And I  am going 

to have to go to  now to. . .  let  me see here,  the second 

vers ion that  we got  of  th is document.   And you wi l l  f ind 

that . . .   

 Chai r,  now we wi l l  need to enter  a  new exhibi t  i f  we 

may?  What I  am now enter ing as a new exhibi t  is the 

document that  commences at  page 112 of  Exhibi t  DD32 and 

what I  request  is  that  that  document commencing at  page 

112 be entered as Exhibi t  DD32.2.  

CHAIRPERSON :    That  is just  the le t ter here alone?  10 

ADV HOFMEYR :    And what fo l lows the let ter,  Chai r.  

CHAIRPERSON :    The supplementary aff idavi t?  

ADV HOFMEYR :    Yes,  exact ly wi th i ts annexures.   So I  am 

suggest ing . . . [ intervenes]   

CHAIRPERSON :    Yes.  

ADV HOFMEYR :    . . . that  we keep al l  in Exhibi t  DD32.2.  

CHAIRPERSON :    Yes,  the let ter of  page 112 f rom Ms S L 

Mbanjwa(?) to the Commission wi l l  be admit ted wi th i ts 

annexures and marked Exhibi t  DD32.2.  

LETTER (PAGE 112) IS ADMITTED AND MARKED AS 20 

DD32.2 

ADV HOFMEYR :    Thank you,  Chai r.   Now Professor 

Mokgoro,  I  am going to need to ask you to move between 

two parts of  the f i le because of  th is issue where the 

al ternate pages were missing f rom your f i rst  sworn statement 
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but  I  do have a record of  where we need to move.  So 

hopeful ly,  we wi l l  be able to do so fai r ly swif t ly.    

 What I  would l ike you to go to is at  page 120 that  I  

ident i f ied for you which you wi l l  f ind in the Exhibi t  DD32.2.  

This is part  of  the report  that  you gave to the execut ive 

counci l  members on the 28t h of  October 2014,  is  that  

correct? 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    And you wi l l  see that  at  I tem 2.7 on that  

page there is  a reference to the Maf ikeng Airport  10 

Development.   Do you see that? 

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    Now this is  a document you put  together 

as I  understand your statement.   Is that  r ight? 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    What did you ref lect  at  point  2.7 about 

that  development? 

PROF MOKGORO :    Wel l ,  i t  says at  2.7:  

“Maf ikeng Ai rport  to establ ish air l i f t  and connect iv i ty  

to other possible count r ies and posi t ion gateway to 20 

Afr ica,  SADEC, passenger and cargo. . . ”  

ADV HOFMEYR :    So where did you get  that  new descr ipt ion 

for the ai rport  development f rom?  Because you wi l l  see that  

is qu i te di fferent  to the one that  we saw in the Provincial  

Planning Commission’s document.  
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PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    Where did you come up wi th that  new 

character isat ion of  the development? 

PROF MOKGORO :    Wel l ,  as is the nature of  some of  these 

pol icy i tems, you know, and f rom t ime-to-t ime, 

implementat ion changes,  depending on what pr inciples 

pronounced at  pol icy level .  

ADV HOFMEYR :    H’m.  

PROF MOKGORO :    Ja.  

ADV HOFMEYR :    Who are the pr inciples you are referr ing to  10 

there? 

PROF MOKGORO :    The pol icy making.  

ADV HOFMEYR :    I  beg your pardon?  I t  is Exco? 

PROF MOKGORO :    Pol icy making of  any provincial  

government.  

ADV HOFMEYR :    So between the Provincial  Planning 

Commission’s proposal  which also occurred in October and 

you put t ing this report  together,  which pr inciples had you 

spoken to about  th is new character isat ion of  the 

development? 20 

PROF MOKGORO :    Wel l ,  I  can only venture because as you 

can see,  i t  is qui te a whi le ago.   That  i t  might  have been as 

part  of  the evolut ion of  pol icy.   You have a broad pol icy that  

says,  redo the ai rport  and there are so many project  

components that  would get  into that .  
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ADV HOFMEYR :    Okay.   In your report ,  you also ident i f ied 

what the f inancial  impl icat ions were going to be of  th is  

MRRP. 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    Is that  correct? 

PROF MOKGORO :    Ja,  that  is r ight .  

ADV HOFMEYR :    Is i t  fa i r  to say that  is part  of  your report  

that  you took ser iously,  g iv ing your responsibi l i t ies as 

account ing off icer? 

PROF MOKGORO :    No.   As I  say,  I  was a qual i -dater,  not  an 10 

account ing off icer.  

ADV HOFMEYR :    Right .   So you were taking informat ion 

f rom others and put t ing i t  together? 

PROF MOKGORO :    Yes,  that  is . . . [ intervenes]   

ADV HOFMEYR :    Is that  r ight? 

PROF MOKGORO :    Yes,  that  is t rue.  

ADV HOFMEYR :    So who came up wi th the f inancia l  

impl icat ions sect ion of  th is report? 

PROF MOKGORO :    Financial  impl icat ions could only have 

come Commit tee Safety and Transport  Management.  20 

ADV HOFMEYR :    Wel l ,  but  remember,  th is is  the MRRP 

Project  as a whole.   So and i t  is the f inancia l  impl icat ions of  

that  whole project .   So that  would not  have just  been 

Commit tee Safety and Transport  Management,  would i t?  

PROF MOKGORO :    Wel l ,  i t  certain ly I  would have copied in  
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to determine pr ices of  respect ive departments.  

ADV HOFMEYR :    Yes.   So would i t  be fai r  to  say,  you were 

get t ing input  f rom al l  the affected departments and put t ing 

the f inancial  impl icat ion together? 

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    Right .   Let  us go to what is set  out  in your  

report  about  the f inancia l  impl icat ions.   And you have to go 

back into Exhib i t  DD32.1 for that  and you wi l l  f ind i t  at  page 

44.   Four,  four.  

PROF MOKGORO :    So 32,  Chai r? 10 

ADV HOFMEYR :    You must go back in the f i le to page 44.   

Four,  four.  

PROF MOKGORO :    Okay.    

CHAIRPERSON :    I  th ink the f i le  that  has got  your f i rst  

aff idavi t .    

ADV HOFMEYR :    Do you have that  page? 

PROF MOKGORO :    I  have got  i t ,  Chai r.  

ADV HOFMEYR :    And what you indicate under Clause 4.1 

on that  page is:  

“An amount of  R 132 mi l l ion was al located to 20 

implement MRRP and four lead agencies were 

ident i f ied. ”  

 Do you see that? 

PROF MOKGORO :    Yes,  I  see that  Chai r.  

ADV HOFMEYR :    And Professor Mokgoro,  can you just  
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conf i rm that  my understanding of  your sworn statement is 

correct?  You made repeated reference in your sworn 

statement to th is  R 132 mi l l ion that  had been al located for  

the MRRP Project .   Is that  r ight? 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    And I  understand your statement to say,  

the R 50 mi l l ion that  you author ised to pay out  in March of  

2015,  came f rom this R 132 mi l l ion that  was al located.   Is  

that  r ight? 

PROF MOKGORO :    Wel l ,  that  is the amount that  was 10 

in i t ia l ly al located.  

ADV HOFMEYR :    Yes.   You say in your statement,  you were 

sat isf ied to author ise the R 50 mi l l ion because i t  came f rom 

the R 132 mi l l ion that  had been ident i f ied in this  report ,  

correct? 

PROF MOKGORO :    I t  came from that  budget.  

ADV HOFMEYR :    Yes.   Okay.   Let  us look at  that  budget as 

you set  i t  out  at  page 44.   Because what you do there is,  you 

ident i fy  the projects that  are going to be undertaken for  

which the R 132 mi l l ion has been a l located.   Is that  correct? 20 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    And you wi l l  see that  that  table appear 

and then at  the bot tom there is  a  total  and you get  a tota l  of 

R 132 mi l l ion,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.    
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ADV HOFMEYR :    So in your report  on the 28t h of  October,  

you ident i f ied what was going to make up the R 132 mi l l ion 

that  had been ident i f ied for the implementat ion of  the report .   

Can you please point  me in that  table to where the 

refurbishment of  the Maf ikeng Ai rport  appears? 

PROF MOKGORO :    I  missed that  quest ion,  Chai r.  

ADV HOFMEYR :    Can you show me in the table where the 

resusci tat ion of  the Maf ikeng Ai rport  appears? 

PROF MOKGORO :    No,  there is no reference to the a irport .  

ADV HOFMEYR :    Yes.  10 

CHAIRPERSON :    Maf ikeng’s beaut i f icat ion would not  be,  

would i t?  

PROF MOKGORO :    No,  Chai r.  

CHAIRPERSON :    Ja.   

ADV HOFMEYR :    No,  i t  is not  there,  is i t  Professor 

Mokgoro? 

PROF MOKGORO :    As in Maf ikeng beaut i f icat ion was 

something e lse.  

ADV HOFMEYR :    Yes.   So the resusci tat ion of  the Maf ikeng 

Airport  does not  appear here,  does i t?  20 

PROF MOKGORO :    No,  i t  does not  Chai r.  

ADV HOFMEYR :    Yes.   And the R 132 mi l l ion is qui te 

careful ly ident i f ied as being compromised. . .  Wel l ,  comprising 

seven projects as you indicate,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  
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ADV HOFMEYR :    There was going to be a design of  a 

stadium for which there would be professional  fees of  

R 10 mi l l ion.   Correct? 

PROF MOKGORO :    Yes,  Chai r.  

ADV HOFMEYR :    There was going to be a design extension 

of  the convent ion cent re which was going to be take 

R 3 mi l l ion of  the amount  that  had been r ing fenced in  the 

Off ice of  the Premier.   Is that  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    There was going to be R 72 mi l l ion 10 

dedicated to what is cal led a Quick-Links(?) or  Quick-

Winds(?) Project ,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    That  had nothing to do wi th the Maf ikeng 

Airport ,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    Then there were going to be securi t y  

points cost ing R 10 mi l l ion.   There was going to be a BRP 

Rhino Studio for R 10 mi l l ion.   Correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  20 

ADV HOFMEYR :    There was going to be feasibi l i ty studies,  

business plans and archi tect  designs for R 15 mi l l ion,  

correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    And a communicat ion strategy for 
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R 2 mi l l ion,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    And f inal ly,  the i tem that  the Chai r  

ident i f ied,  the Maf ikeng beaut i f icat ion was going to take ten 

per cent  of  that  budget.   Oh, R 10 mi l l ion of  that  budget,  

correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    So that  is how you accounted for the 

f inancial  impl icat ions of  the R 132 mi l l ion that  was going to 

be r ing fenced in  the Off ice of  the Premier for the MRRP 10 

Project ,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    And the Maf ikeng Airport  p layed no part  in 

that  ident i f ied R 132 mi l l ion? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    P i lanesberg Airport  d id not  ei ther,  correct? 

PROF MOKGORO :    I t  does not ,  Chai r.  

ADV HOFMEYR :    Thank you.   Now I  then would l ike to go,  i f  

we may back to your sworn statement at  page 14.   That  is in 

Exhibi t  DD32.1.    20 

PROF MOKGORO :    Page 14? 

ADV HOFMEYR :    14.   One, four.   Yes.   Then you ta lk about  

another presentat ion that  was prepared by the Off ice of  the 

Premier and you at tached i t  as exhibi t . . .  Annexure TJM3.  

We wi l l  go to i t  in a moment.    
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 You say in your  statement.   This document that  the 

int roduct ion of  passenger f l ights between Maf ikeng and O.R. 

Tambo Internat ional  Airport  was assigned f rom the beginning 

to the department ,  r ight? 

PROF MOKGORO :    [No audible reply]   

ADV HOFMEYR :    Could we go to  that  annexure?  You wi l l  

f ind i t  commencing at  page 47,  four  seven,  of  Exhibi t  

DD32.1.  

PROF MOKGORO :    [No audible reply]   

ADV HOFMEYR :    You can f l ip through i t  i f  you need to but  10 

what I  was just  not  able to establ ish Professor Mokgoro is,  

who was responsible for put t ing this presentat ion together?  

Do you recal l?  

PROF MOKGORO :    Yes,  I  have some idea that  some of  the 

senior managers in the Off ice of  the Premier were doing 

that .   Ja.  

ADV HOFMEYR :    So did you have a hand in put t ing i t  

together or was that  lef t  to other people? 

PROF MOKGORO :    Wel l ,  remember that  th is is  put t ing 

together,  f i rst ly,  I  wi l l  test i fy. . .  decided on by those were 20 

responsible for a l l  sorts of  announcements and the var ious 

departments would make submissions based on whose 

department has competency or whatever.  

ADV HOFMEYR :    Okay.   Because this is actual ly the f i rst  

document that  we were able to locate that  ta lks about  the 
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f l ights to Maf ikeng Ai rport  and that  ta lks about the funding 

for  i t .   Because we have establ ished in your  evidence 

al ready,  al l  the other documents do not  refer to i t ,  do they? 

PROF MOKGORO :    Ja,  that  is possible.  

ADV HOFMEYR :    H’m.  So let  us look at  what th is document  

which I  understand you to say was put  together as a pol icy 

document by those responsible in the Off ice of  the Premier.   

I f  we can look at  what i t  says . . . [ intervenes]   

PROF MOKGORO :    No,  no.    

ADV HOFMEYR :    Apologies.  10 

PROF MOKGORO :    Chai r,  by the departments to be. . .  had 

put  together by the Off ice of  the Premier.  

ADV HOFMEYR :    Sorry.   So the input  comes f rom var ious 

departments.  

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    But  i t  is pul led together by the Off ice of  

the Premier.   Is that  correct? 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    But  you yoursel f  was not  responsible for 

put t ing this report  together.   Is that  correct? 20 

PROF MOKGORO :    No,  no,  no.  

ADV HOFMEYR :    Your  report  was the 28 October one that  

we looked at  a moment ago.  

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    Where you had that  sect ion on f inancia l 
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impl icat ions and nowhere does that  refer to the ai rport  as 

being part  of  the R 132 mi l l ion that  was r ing fenced in the 

Off ice of  the Premier? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    Let  us go to what is said in th is document  

about  the Maf ikeng Airport  Development.   You wi l l  f ind that  

at  page 56,  f ive six.   I t  is in the same document we were 

looking at  and so we are st i l l  in Exhibi t  DD32.1.    

PROF MOKGORO :    [No audible reply]   

ADV HOFMEYR :    Professor Mokgoro,  you wi l l  see there on 10 

the lef t -hand s ide of  that  page. . .  wel l ,  i t  is headed.. .  let  us 

start  wi th what  i t  is headed with.   Maf ikeng Airport  

Development.   Do you see that? 

PROF MOKGORO :    Yes,  I  do Chai r.  

ADV HOFMEYR :    And you wi l l  see that  there is progress 

and chal lenges ident i f ied in the lef t -hand column.  

PROF MOKGORO :    Yes,  Chai r.  

ADV HOFMEYR :    Okay.   Could you please read for us what 

those progress and chal lenges are that  are ref lected? 

PROF MOKGORO :    Yes.  20 

“The departments to report  on progress of  each 

project .   No funding avai lable for some projects under 

th is programme al l  . . . [ indist inct ]  invo l ved under  th i s  

p rogramme need to  coord ina te  more  e f fec t i ve l y  the  

Act ing  D i rec tor  Genera l  in  d i scuss ion  w i th  poss ib le  



01 OCTOBER 2020 – DAY 274 
 

Page 52 of 310 
 

investor  who is  w i l l i ng  to  invest  in  the  a i rpor t  

deve lopment ,  re in t roduct ion  o f  passenger  f l igh t  

f rom Maf ikeng to  OR Tambo subs idy,  maybe Exco  

fo r  approva l  o f  an  appo in tment  serv i ce  prov ide r,  

p ro jec ts  a re  a t  d i f fe ren t  leve ls  o f  execut ion . ”  

ADV HOFMEYR:    Thank you.   So cou ld  I  jus t  ask ,  tha t  

re fe rence to  the  Act ing  D i rec tor  Genera l  be ing  in  

d iscuss ions w i th  a  poss ib le  investor ,  i s  tha t  a  re ference to  

you?  

PROF MOKGORO:    Yes.  10 

ADV HOFMEYR:    And what  were  you invo lved in  there?  

PROF MOKGORO:    I  do  no t  have a  reco l lec t ion  o f  

research   and who were  these  poss ib le  investors .   In  

government  investors  come f rom t ime to  t ime,  i t  cou ld  be  

any o f  them but  …[ in tervenes]  

ADV HOFMEYR:    D id  anyth ing  ever  happen w i th  tha t?  

PROF MOKGORO:    No,  I  do  no t  th ink  so .  

ADV HOFMEYR:    Then le t  us  move over  to  the  tab le  tha t  

appears  ad jacent  to  tha t  le f t  hand co lumn.  

PROF MOKGORO:    Yes.  20 

ADV HOFMEYR:    Because you w i l l  see  tha t  i t  ident i f ies  

the  s ta tus  o f  the  prog ramme and  then there  are  var ious  

pro jec ts  ident i f ied  under  the  s ta tus  o f  the  programme.   Do 

you see tha t?  

PROF MOKGORO:    That  i s  r igh t .  
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ADV HOFMEYR:    So  the  f i rs t  p ro jec t  was the  increase o f  

sa fe ty  a reas o f  runaway and upgrad ing .   I  th ink  tha t  i s  

supposed to  day  runway,  I  do  no t  th ink  i t  i s  supposed to  

say runaway.  

PROF MOKGORO:    Runway.  

ADV HOFMEYR:    Yes.   Am I  r igh t  in  tha t?  

PROF MOKGORO:    You are  r igh t ,  Cha i r .  

ADV HOFMEYR:    And you w i l l  there  i s  an  es t imated 

budget  fo r  tha t  i tem and an ava i lab le  budget .   So the  

es t imated budget  was 15 mi l l ion  and there  is  an  10 

ident i f i ca t ion  tha t  there  is  an  ava i lab le  budget  and you w i l l  

see  aga in  the  imp lement ing  agency the re  is  tha t  the  

Depar tment  o f  Pub l ic  Works  and Roads.  

PROF MOKGORO:    That  i s  r igh t .  

ADV HOFMEYR:    R igh t ,  wh ich  we saw prev ious ly  was  

go ing  to  be  look ing  a t  the  upgrad ing  o f  the  runway .   Then 

there  is  a  cargo log is t i cs  hub or  f re igh t ,  par t  o f  the  pro jec t ,  

tha t  we have seen re ference to  p rev ious l y .   I t  ind ica tes  

there  tha t  the  es t imated budget  i s  1 .2  b i l l i on  and the  

ava i lab le  budget  in  red  says no  fund ing .   Do you see  tha t?  20 

PROF MOKGORO:    I  see  tha t ,  Cha i r .  

ADV HOFMEYR:    So  am I  unders tand ing  th is  cor rec t l y  to  

say tha t  I  unders tand th is  to  mean inso far  as  there  was a  

pro jec t  fo r  ca rgo log is t i cs  hub and  f re igh t  be ing  deve loped 

there  was no fund ing  fo r  tha t  when th i s  repor t  was put  
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together .  

PROF MOKGORO:    That  i s  co r rec t ,  Cha i r .  

ADV HOFMEYR:    R igh t  and then le t  us  go  to  the  one tha t  

we a re  in te res ted  in  fo r  the  purposes o f  the  Commiss ion ’s  

work .   The th i rd  p rogramme or  p ro jec t  i s  the  re in t roduct ion  

o f  passenger  f l igh ts  f rom Maf ikeng to  O R Tambo subs idy .   

What  i s  the  fund ing  pos i t ion  fo r  tha t  p ro jec t?  

PROF MOKGORO:    No fund ing ,  Cha i r .  

ADV HOFMEYR:    No fund ing .   R igh t .   So tha t  accords w i th  

what  i s  sa id  in  red  on  the  le f t  hand co lumn o f  the  page,  i s  10 

i t  no t?   That  there  is  no  fund ing  ava i lab le  fo r  some o f  the  

pro jec ts  under  the  programme,  cor rec t?  

PROF MOKGORO:    That  i s  co r rec t ,  Cha i r .  

ADV HOFMEYR:    I f  there  i s  no  fund ing  ava i lab le  fo r  the  

pro jec t  then i t  shou ld  no t  be  au tho r ised,  shou ld  i t?  

PROF MOKGORO:    Not  necessar i l y  so ,  Cha i r .  

ADV HOFMEYR:    Why is  tha t?  

PROF MOKGORO:    Wel l ,  as  I  reca l l ,  the  government  a t  

the  t ime saw g reat  need fo r  rev i ta l i za t ion  o f  the  a i rpor t  bu t  

I  a lso  reca l l  tha t  there  was no fund ing  in  the  Depar tment  o f  20 

Communi ty  Safe ty  and Transpor t  Management .   I  a lso  

reca l l  tha t  the  account ing  o f f i ce r  o f  the  depar tment  met  

w i th  Prov inc ia l  T reasury ,  I  a lso  reca l l  tha t  they made a  

recommendat ion  tha t  in  v iew o f  the  fac t  the  depar tments  

were  no t  spend ing  in  the  or ig ina l  budget  meant  fo r  MRRRP 
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tha t  th is  impor tan t  e lement  w i l l  be  accommodated.   

ADV HOFMEYR:    H ’m,  i t  wou ld  be  accommodated  out  o f  

the  o f f i ce  o f  the  Premie r ’s  budget ,  cor rec t?  

PROF MOKGORO:    There  was no o f f i ce  o f  the  Premie r  

budget .   No o f f i ce  o f  the  Premier  budget  in  th is ,  I  th ink  –  I  

thought  the  mode l  was c lear ,  Cha i r .   What  happened  a t  the  

beg inn ing ,  the  Premier  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry ,  P ro fessor  Mokgoro ,  jus t  pu l l  

the  m ic  a  l i t t le  c loser  to  you.  

PROF MOKGORO:    What  happened was… 10 

CHAIRPERSON:    Yes.  

PROF MOKGORO:    What  happened was,  subsequent  the  

S ta te  o f  the  Prov ince Address the  Prov inc ia l  Government  

tha t  had the  respons ib i l i t y  to  g ive  e f fec t  to  the  po l i cy  

p r io r i t ies  conta ined in  the  S ta te o f  the  Prov ince Address  

and w i th  regard  to  Maf ikeng as  a  cap i ta l  town,  a  process  

deve loped where  depar tments  each had to  cont r i bu te  an  

amount  o f  10  m i l l ion  towards  the  rea l i sa t ion  o f  the  

programmes in  MRRRP .   So once  tha t  had been done,  the  

depar tment  wou ld  in  the  broad  po l i cy  o f  the  Premie r,  20 

depar tments  had  to  pu t  in  p ro jec ts  o r  p rogrammes tha t  

f rom the  perspect ive  o f  the i r  mandates  they wou ld  

imp lement .  

 However,  w i th  the  passage o f  t ime,  the  pace a t  

wh ich  they were  do ing  so  was d isappo in t ing l y  s low and in  
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the  course  o f  th is  event  o f  th is  p rocess Communi ty  Safe ty  

and Transpor t  Management ,  hav ing  ident i f ied  w i th in  the i r  

own p lans,  the  resusc i ta t ion  and re ins ta t ing  f l igh ts ,  

approached Treasury  and in  the i r  d iscuss ions they then 

recommended tha t  the  money tha t  was be ing  unused 

shou ld  then be used fo r  pu rposes o f  resusc i ta t ion  o f  f l i gh t .  

CHAIRPERSON:    I  may have missed the  ear l ie r  par t  o f  

your  response.   So Ms Hofmeyr  asked the  quest ion  whethe r  

the  pos i t ion  i s  no t  tha t  i f  there  i s  no  fund ing  fo r  a  p ro jec t  

there  shou ld  be  no autho r isa t ion  o f  payment  and your  10 

answer  or  par t  o f  your  answer  was ,  as  I  unders tood  i t ,  no t  

necessar i l y.   Okay,  i s  tha t  r igh t?  

PROF MOKGORO:    What  I  am say ing ,  Cha i r,  I  say  in  th is  

par t i cu la r  ins tance the  account ing  o f  the  Depar tment  o f  

Transpor t  Management  had been in  d iscuss ion  w i th  

Treasury  about  the  need to  resusc i ta te  the  f l igh ts  bu t  in  

the i r  budget  they  had not  made p rov i s ion  fo r  tha t .   So in  

the i r  d iscuss ion  w i th  Treasury  a  proposa l  was made tha t  

s ince  MRRRP was be ing  under  spent ,  they  cou ld  then 

u t i l i se  these funds to  p rov ide  fo r  th is  need.   That  i s  what  I  20 

reca l l .  

CHAIRPERSON:    So  wou ld  your  answer  there fore  be  to  

tha t  quest ion  tha t  Ms Hofmeyr  pu t  to  you as  a  genera l  ru le  

there  shou ld  be  no author i sa t ion  o f  payment  in  re la t ion  to  a 

pro jec t  whether  t here  is  no  fund ing .   In  th is  case a l though 



01 OCTOBER 2020 – DAY 274 
 

Page 57 of 310 
 

o r ig ina l l y  there  may not  have been fund ing  ava i lab le ,  

spec ia l  a r rangements  were  made to  ensure  tha t  there  

wou ld  be  money tha t  wou ld  be  used to  pay fo r  th is  p ro jec t .   

Wou ld  tha t  be  your  answer?  

PROF MOKGORO:    My answer  –  yes,  i t  w i l l  be  –  my  

answer,  Cha i r,  wh ich  s imp ly  means tha t  the  need ident i f ied  

in  Communi ty  Sa fe ty  and Transpor t  Management  was not  

incons is ten t  w i th  the  broad po l i cy  idea o f  revamping  

Maf ikeng.  

 So th rough PFMA,  ad jus tment  and t ransfer  o f  funds,  10 

a  dec i s ion  was taken tha t  s ince  in  th is  a rea  we are  no t  

spend ing  as  fas t  as  we shou ld ,  le t  us  ass is t  in  th is  need o f  

resusc i ta t ing  a i r  t ra f f i c .  

CHAIRPERSON:    Bu t  I  guess the  bo t tom l ine  a t  leas t  must  

be  i f  there  i s  no  fund ing ,  you cannot  au tho r ise  payment  bu t  

i f  a r rangements  are  made in  te rms o f  wh ich  maybe funds 

are  moved f rom e lsewhere  to  make fund ing  ava i lab le  then  

you author ise  and payment  wou ld  be  permiss ib le .  

PROF MOKGORO:    Wel l ,  cer ta in ly,  as  I  say,  the  

d iscuss ion  was between Communi ty  Safe ty  and Transpor t  20 

Management  and  between Treasury  and Communi ty  and 

Safe ty  Management  about  p rec ise ly  the  t ransfer  o f  funds.  

PROF MOKGORO:    Okay.  

ADV HOFMEYR:    Cha i r,  jus t  be fo re  the  break I  wou ld  l i ke  

to  ask  Pro f  Mokgoro  jus t  to  cons ide r  one issue over  the  
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b reak,  i f  I  may.  

CHAIRPERSON:    Yes,  ja .  

ADV HOFMEYR:    That  comes  up d i rec t l y  f rom the  

engagement  you  have jus t  had w i th  Pro f  Mokgoro .   P ro f  

Mokgoro ,  desp i te  a l l  the  e f fo r ts  tha t  you have made to  pu t  

your  s ta tement  together  and the  fo l low ups f rom the  

Commiss ion  about  m iss ing  documents ,  I  have no t  seen a  

s ing le  document  tha t  records  th is  a r rangement  tha t  you 

speak o f  where  Communi ty  Safe ty  and Transpor t  

Management  wen t  to  Treasury  and  got  an  au thor i sa t ion  o f  10 

Treasury  to  take  R50 mi l l ion  ou t  o f  the  o f f i ce  o f  the 

Premie r  and a l loca te  i t  to  these f l igh t  subs id ies .    

So I  wou ld  l i ke  to  ask  you,  I  m igh t  have missed i t ,  

over  the  break i f  you  cou ld  look th rough the  f i le  tha t  

compr i ses  your  bund le  and le t  us  know i f  you can f ind  any  

document  there  tha t  ac tua l l y  records  –  because i t  i s  a  

mat te r  o f  f inanc ia l  d isc ip l ine ,  i s  i t  no t ,  tha t  you shou ld  

have documents  reco rd ing  when  a  R50 mi l l ion  swing is  

taken in  re la t ion  to  a  budget .   So p lease le t  us  know a f te r  

the  break i f  there  i s  a  s ing le  document  you can f ind .  20 

PROF MOKGORO:    Can I  jus t  make a  cor rec t ion  be fore  we 

do so ,  Cha i r?  

CHAIRPERSON:    Yes,  sure .  

PROF MOKGORO:    I  th ink  the  ev idence leader  keeps on 

mak ing  re fe rence  to  the  funds o f  the  o f f i ce  o f  the  Premie r  
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and I  jus t  want  to  cor rec t  th is .   There  was no fund o f  the  

o f f i ce  o f  the  P remier,  th is  i s  money tha t  was pu l l ed  f rom 

depar tments  w i th  the  in ten t ion  o f  revamping Maf i keng so  

tha t  expend i tu re  o f  any amount  wou ld  be  the  respons ib i l i t y  

o f  account ing  o f f i cer  tha t  w i l l  be  ge t t ing  the i r  depar tment ’s  

p ro jec t  imp lemented.  

CHAIRPERSON:    I  guess she is  ta lk ing  about  the  same 

money or  funds ,  I  guess,  bu t  the  po in t  you seek to  

emphas ise  is  tha t  the  o f f i ce  o f  the  Premier  may have been 

the  custod ian  o f  those funds but  those funds were  to  be 10 

used fo r  the  pro jec ts  o f  the  depar tments  t ha t  had 

cont r ibu ted  to  i t .   I s  tha t  pu t t ing  i t  …[ in te rvenes]  

PROF MOKGORO:    No,  every  depar tment  con t r ibu ted ,  

Cha i r.  

CHAIRPERSON:    Everybody,  yes .  

PROF MOKGORO:    Every  depar tment  cont r ibu ted .  

CHAIRPERSON:    Yes.  

PROF MOKGORO:    Bu t  depar tments  were  then  inv i ted  –  

g iven the  po l i cy  s ta tement  o f  the  Premie r… 

CHAIRPERSON:    Yes.  20 

PROF MOKGORO:    Come up w i th  p rogrammes.   That  i s  

r igh t .  

CHAIRPERSON:    Yes bu t  once the  money coming f rom 

d i f fe ren t  depar tments  was in  the  o f f i ce  o f  the  Premier,  a re  

you mak ing  the  po in t  tha t  i t  was not  –  i t  d id  no t  const i tu te  
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budget  o f  the  Premier ’s  o f f i ce?  

PROF MOKGORO:    No,  i t  d id  no t .  

CHAIRPERSON:    I t  d id  no t .  

PROF MOKGORO:    No,  i t  d id  no t .  

CHAIRPERSON:    Whose budget  d id  i t  remain  as?   D id  i t  

remain  as  the  budget  o f  a  par t i cu la r  depar tment ,  d id  i t  

remain  as  budget  fo r  d i f fe ren t  depar tments?  

PROF MOKGORO:    Wel l ,  i t  remained –  e f fec t i ve ly,  a t  a  

p rac t ica l  leve l ,  i t  remained budgets  o f  pa r t i cu la r  –  o f  

depar tments  tha t  wou ld  have come up w i th  p ro jec t s .  10 

CHAIRPERSON:    Cont r ibu ted .  

PROF MOKGORO:    In  o ther  words,  you have poo led  th is  

money and Depar tment  o f  Pub l ic  Works  says we  have a  

respons ib i l i t y  to  pa tch  po tho les .   They wou ld  then go 

th rough normal  p rocu rement  p rocesses and then make  

submiss ions to  say we request  fund ing  fo r  the  fo l low ing  

and a l l  we had to  do  was to  ensure  tha t  the  pro jec t  tha t  

was be ing  submi t ted  is  cons is ten t  w i th  the  pr io r i t ies  

ou t l ined.  

CHAIRPERSON:    Bu t  i f  you  can he lp  me,  I  cannot  20 

remember  whether  th is  i s  dea l t  w i th  in  your  a f f idav i t ,  why  

wou ld  the  depar tments  have been asked to  cont r ibu te  

money tha t  wou ld  s i t  in  the  Premie r ’s  o f f i ce ,  as  i t  were ,  bu t  

money tha t  wou ld  be  used fo r  d i f fe ren t  depar tments?   In  

o ther  words,  why wou ld  the  Depar tment  o f  Communi ty  
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Sa fe ty  fo r  examp le  no t  ra the r  keep le t  us  say i t s  5  m i l l ion 

tha t  i t  may have cont r ibu ted  because in  the  end even i t  i f  

sends th is  money to  the  Premier ’s  o f f i ce  i t  can  on ly  be  

used by  tha t  depar tment  and tha t  depar tment  on ly,  i t s  

por t ion .   So why was i t  necessar i l y  to  b r ing  th is  money to  

the  Premier ’s  o f f i ce  i f  tha t  was the  pos i t ion?  

PROF MOKGORO:    Wel l ,  cer ta in ly,  Cha i r,  the  s i tua t ion  

was unusua l .  

CHAIRPERSON:    Sor ry?  

PROF MOKGORO:    The s i tua t ion ,  tha t  a r rangement  was  10 

an unusua l  one.   That  i s  unusua l  one and the  quest ions 

tha t  you are  ra i s ing  is  the  same quest ion  tha t  we asked but  

the  fundamenta l  th ing  is ,  do  depar tments  remain  

accountab le  fo r  what  they draw g iven the  pro jec ts  tha t  they  

had ident i f ied  tha t  had been approved under  MRRRP? 

CHAIRPERSON:    Ja  because i t  i s  s t range to  me.   You see  

i f ,  fo r  example ,  the  Premier ’s  o f f i ce  had wanted to  push  

cer ta in  p ro jec ts  bu t  i t  d id  no t  have enough funds  but  the  

Premie r  had ident i f ied  those pro jec ts  as  impor tan t  o r  as  

pro jec ts  tha t  shou ld  be  g iven pr io r i t y.   I  can  unders tand a  20 

request  o r  d i rec t ion  tha t  ge ts  sent  to  the  var ious 

depar tments  to  say there  are  these spec ia l  p ro jec ts  tha t  

the  premie r  has i dent i f ied  tha t  he  par t i cu la r l y  wants  to  be  

hand led  in  h is  o f f i ce .   

Each depar tmen t  must  cont r ibu te  someth ing  in  
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o rder  to  make 50 mi l l ion ,  fo r  example ,  you know?   So 

every  depar tment  sends 2  m i l l ion ,  1  m i l l ion  accord ing  to  

the i r  ab i l i t y,  o r  5  m i l l ion  or  whatever,  whatever  bu t  once i t  

i s  in  the  Premier ’s  o f f i ce  i t  i s  no t  the i r  money,  i t  i s  now the  

money o f  the  Premier ’s  o f f i ce  and the  Premier  then uses i t  

fo r  the  spec i f i c  p ro jec t s .    

 So but  i f  the  pos i t ion ,  as  I  unders tand you to  be  

say ing ,  i s  tha t  the  –  in  the  end each depar tment  w i l l  be  

deemed to  –  we l l  spend th is  money tha t  used to  s i t  in  the i r  

depar tments  bu t  has been moved  to  the  Premier ’s  o f f i ce ,  10 

they must  spend i t  bu t  the  Premier ’s  o f f i ce  i s  the  one tha t  

au thor ises .   I t  jus t  seems s t range ,  why do you no t  a l low  

them to  go  on and spend i t  in  the  normal  way i f  the  Premie r  

o r  the  Act ing  DG must  per fo rm some overs igh t  funct ion ,  he  

cont inues to  do  so  bu t  the  money s tays  w i th  the  var ious 

depar tments  and  i f  the  depar tment  must  account  to  the  

o f f i ce  o f  the  Premier  in  te rms o f  pace and expend i tu re  or  

spend ing  o f  tha t  money,  tha t  i s  f ine ,  tha t  I  can unders tand.    

 What  I  do  no t  unders tand is  why are  you tak ing  i t  

away f rom them i f  in  any way –  in  any event  i t  w i l l  s t i l l  be  20 

used by  them?  Ja .  

PROF MOKGORO:    Can I  answer  tha t  quest ion ,  Cha i r?   

Perhaps the  quest ion  tha t  you are  ask ing  is  the  quest ion  

tha t  the  who le  wor ld  i s  ask ing  and I  w i l l  te l l  you  why,  Cha i r.   

There  is  a  concept  o f  jo ined up  government  where  the  
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…[ in te rvenes]  

CHAIRPERSON:    Jo ined…? 

PROF MOKGORO:    Jo ined up.   Jo ined up,  yes ,  jo ined up.   

There  is  a  concern  increas ing l y  and I  am ta lk ing  about  

governments  th roughout  the  g lobe  where  the  ques t ion  o f  

s i los  i s  no t  e f fec t i ve  in  b r ing ing  about  a  co l lec t i ve  

approach to  address ing  mat te rs  o f  deve lopment .   So 

count r ies  th roughout  the  wor ld ,  they have t r ied  var ious  

mechan isms to  make sure  tha t  there  is  one government ,  

one budget  w i th  regard  to  p rog rammes tha t  have to  be  10 

car r ied  ou t .  

 So I  th ink  the  puzz le  i s  no t  on ly  what  you have jus t  

expressed but  i t  i s  a  g loba l  puzz le .   Some count r i es  have 

t r ied  to  address successfu l l y  th is  k ind  o f  p rob lem,  o thers  

have not .  

 You see,  the  PFMA in  a  sense cont rad ic ts  the  idea  

o f  government  work ing  together  because what  the  PFMA 

descr ibes is  a  ver t i ca l  approach  o f  accountab i l i t y.   You 

have an account ing  o f f i ce ,  you have a  po l i t i ca l  p r inc ipa l  

whose respons ib i l i t y  i t  i s  to  account  to  the  peop le  who  20 

have e lec ted  h im  or  he r.   You have an account ing  o f f i cer  

who,  amongst  o thers ,  has to  ove rsee the  expend i tu re  o f  

funds in  te rms o f  the  ru les  in  the  Act .    

So the  m inute  you want  to  have fund ing  in  a  count ry  

l i ke  I  th ink  –  no t  Aust ra l ia ,  bu t  –  I  th ink  i t  i s  Aust ra l ia ,  
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p robab ly  Aust ra l i a  -   New Zea land,  a t  leas t .   They ca l l  i t  

me- too ism where  government  wou ld  say these a re  our  

p r io r i t ies  and we  f ind ,  fo r  ins tance,  when we look  a t  the 

pr io r i t ies ,  there  is  v i r tua l l y  no th ing  tha t  i s  g iven to  

agr i cu l tu re  and I  am the  Min is te r  o r  the  account ing  o f f i cer  

fo r  Agr i cu l tu re .    

Now i f  the  pr inc ip le  o f  co l lec t i v ism,  I  have no  

bus iness to  comp la in  tha t  I  want  to  be  the re  too ,  I  want  to  

be  there  as  we l l ,  and tha t  i s  where  the  concept  o f  me-

too ism comes.  10 

And as  I  say,  governments  are  con t inua l l y  g rapp l ing  

–  even in  our  count ry,  we have a  concept  ca l led  d is t r i c t  

deve lopment  mode ls .   The d is t r i c t  deve lopment  molecu le  –  

look  a t  the  documents  –  i t  ta lks  about  one d i s t r i c t ,  one  

budget .   What  does i t  mean?  I t  means the  Nat iona l  

government  tha t  imp lements  in  tha t  par t i cu la r  p rov ince or  

the  broader  loca l i t y,  the  Prov inc ia l  Government  tha t  

imp lement ing  tha t  loca l i t y,  the  loca l  government  tha t  

imp lements  the  loca l i t y  must  a l l  work  together  to  ensure  

tha t  le t  us  leave our  paroch ia l  in te res t  and b iases bu t  20 

address together  th is  deve lopmenta l  need.  

So I  can unders tand  the  puzz le  and  I  am equa l ly  

look ing  fo r  so lu t ions  to  f ind  a  way in  wh ich  we ach ieve  

tha t .  

CHAIRPERSON:    Okay,  le t  us  take  the  tea  ad journment ,  i t  
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i s  twenty  f i ve  past  e leven.   We wi l l  resume a t  twenty  to  

twe lve .   We ad jou rn .  

ADV HOFMEYR:    Thank you,  Cha i r.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Le t  us  proceed.   

ADV HOFMEYR:    Thank you Cha i r.   P ro fessor  Mokgoro  

be fore  the  break  I  asked you about  documents  re la t ing  to  

Treasury  approva l  bu t  I  am go ing  to  come back to  tha t  in  a  

moment .   I  wou ld  l i ke  to  jus t  p ick  up  a  po in t  tha t  you made 10 

when you were  engaged in  a  d iscuss ion  w i th  the  Cha i r.  

 You see you made the  po in t  about  the  need fo r  

jo ined- in  Government  as  I  unders tand i t ,  and as  I  

unders tand your  sworn  s ta tement  par t  o f  the  idea beh ind  

the  MRRRP Pro jec t  was to  do  jus t  tha t ,  was to  have a  b ig  

p ro jec t  tha t  cou ld  be  run  and managed by  the  Premier ’s  

Off i ce ,  i s  tha t  cor rec t?  

PROF MOKGORO:    I t  cou ld  be  run  by  government  w i th  the  

coord ina t ion  be ing  done by  the  Off i ce  o f  the  Premier.  

ADV HOFMEYR:    R igh t  and you were  the  account ing  20 

o f f i cer  in  the  Off i ce  o f  the  Premier?  

PROF MOKGORO:    I  was the  account ing  o f f i ce r  in  the 

Off i ce  o f  the  Premier,  yes .   

ADV HOFMEYR:    And you were  then requ i red  to  au thor i se  

any payments  tha t  were  coming f rom funds tha t  had been 
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p laced w i th  the  O ff i ce  o f  the  Premier.   Cor rec t?   

PROF MOKGORO:    I  was to  au thor i se  p rograms tha t  the  

execut ive  counc i l  had re f lec ted  on  and sa t is f ied  i t se l f  tha t  

the  depar tment  tha t  i s  respons ib le  fo r  execut ing  had  

ac tua l l y  done so  and i f  you l ook a t  the  m inutes  I  am hav ing  

there  shou ld  be  i n  the  documents  we submi t ted ,  tha t  tha t  is  

how i t  happened.    

ADV HOFMEYR:    We wi l l  look  a t  the  m inutes  in  a  moment  

Pro fessor  Mokgoro  bu t  I  am in te res ted  in  the  quest ion  o f  

accountab i l i t y  because ear l ie r  on  you made a  s ta tement  10 

tha t  the  PFMA is  ac tua l l y  incons is ten t  w i th  some o f  these  

jo ined- in  Government  in i t ia t i ves .   D id  I  unders tand your  

ev idence co r rec t l y?   

PROF MOKGORO:    That  i s  cor rec t .   

ADV HOFMEYR:    Bu t  you w i l l  accept  tha t  the  PFMA is  

p r inc ipa l l y  concerned w i th  accountab i l i t y  fo r  spend ing ,  i s  i t  

no t?  

PROF MOKGORO:    That  i s  cor rec t .   

ADV HOFMEYR:    R igh t ,  and in  accordance w i th  the  PFMA 

you as  the  account ing  o f f i cer  in  t he  Off i ce  o f  the  Premie r  20 

were  accountab le  fo r  any expend i tu re  ou t  o f  tha t  o f f i ce .   

Cor rec t?   

PROF MOKGORO:    The account ing  o f f i cer  fo r  communi ty  

sa fe ty  and the  t ranspor t  management  was the  account ing  

o f f i cer  and tha t  i s  why they had  to  do  –  the  account ing  
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o f f i cer  in  communi ty  sa fe t y  and t ranspor t  management  was  

accountab le ,  the  account ing  o f f i cer  fo r  the  R50mi l l ion  

however  EXCO hav ing  sa t is f ied  i t se l f  based on the  repor ts  

o f  the  MEC and i f  you look a t  the  repor ts  o f  the  MEC they 

are  s igned by  the  account ing  o f f i cer  in  the  depar tment  a t  

the  MEC.   I t  a lways happens in  tha t  jo in t ,  in  tha t  fash ion .   I  

as  a  coord ina tor  Cha i r  I  keep on  emphas is ing  the  po in t  I  

was not  the  account ing  o f f i cer  fo r  the  MRRRP Fund.    

The imp lement ing  depar tment  were  the  account ing  

o f f i cers  and they  came to  EXCO and sa t is f ied  EXCO tha t  10 

they had done the  necessary  processes and EXCO then  

wou ld  be  comfor tab le  tha t  they had done the i r  p rocurement  

in  the i r  depar tment .       

ADV HOFMEYR:    Bu t  Pro fessor  Mokgoro  the  account ing  

o f f i cer  in  the  Depar tment  o f  Communi ty  Safe ty  and  

Transpor t  Deve lopment  i s  respons ib le  fo r  approv ing  

expend i tu re  f rom i t s  budget .   Cor rec t?   

PROF MOKGORO:    That  i s  cor rec t  under  normal  

c i rcumstances,  yes .   

ADV HOFMEYR:    And we saw tha t  there  was no budget  20 

whatsoever  fo r  the  subs id ies  o f  these f l igh ts .   Cor rec t?   

PROF MOKGORO:    Yes,  tha t  i s  cor rec t .   

ADV HOFMEYR:    Yes,  and so  they had to  come to  the  

Off i ce  o f  the  P remie r  in  o rder  to  ge t  funds f rom the  

R132mi l l ion  tha t  had been p laced in  the  Off i ce  o f  the  
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P remie r  in  o rde r  to  pay R50mi l l ion  to  South  A f r i can  

Express A i rways.   Cor rec t?   

PROF MOKGORO:    P rov ided tha t  they sa t is f i ed  the  

dec is ion  makers  tha t  i t  had gone th rough due p rocess.   

ADV HOFMEYR:    Bu t  Pro fessor  Mokgoro  somebody  has to  

u l t imate ly  au tho r ise  the  payment  and tha t  was you  in  th is  

case,  was tha t  no t?  

PROF MOKGORO:    Yes,  because the  pro jec t  was one o f  

the  pr io r i t ies  and  the  repor ts  f rom the  MEC was tha t  tha t  i t  

ac tua l l y  had to  go  th rough due p rocess.    10 

ADV HOFMEYR:    We wi l l  go  to  the  repor t  o f  the  MEC in  a 

moment  bu t  i t  is  impor tan t  tha t  we unders tand  who is  

accountab le .   Whose u l t imate ly  on  the  l ine  fo r  say ing  yes  

we w i l l  pay  R50mi l l ion  to  South  A f r i can Express A i rways 

and what  I  am pu t t ing  to  you Pro fessor  Mokgoro  is  because  

the  R50mi l l ion  d id  no t  come f rom communi ty  sa fe ty  and  

t ranspor t  deve lopments  budget  bu t  came f rom the  

R132mi l l ion  tha t  had been p laced in  the  Off i ce  o f  the  

Premier ’s  budget  i t  was you who had to  au thor i se  tha t  

payment .   Do you  accept  tha t?    20 

PROF MOKGORO:    I  do  no t  Cha i r  because the re  is  a  

cont rad i c t ion  here .   I  mean i f  I  am the  account ing  o f f i cer  

why shou ld  I  be  expected to  be  the  one who was  see ing  

procurement  i t  does not  make sense.  

CHAIRPERSON:    Wel l  le t  me share  w i th  you what  i s  go ing  
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th rough my mind about  the  issue and you can comment  on  

i t .   What  i s  go ing  on  in  my mind is  tha t  an  impor tan t  

p r inc ip le  o f  the  PFMA has to  be  tha t  an  account ing  o f f i cer  

i s  respons ib le  fo r  payments  fo r  the  expend i tu re  o f  the  

budget  o f  h is  o r  her  depar tment  because he or  she can  

s top  payments  i f  he  or  she th inks  th is  i s  no t  a  p roper  

payment  she can  s top  those.   But  i f  she  or  he  does not  

have the  power  to  au thor i se  the  use o f  cer ta in  funds or  

does not  have the  power  to  s top  somebody f rom us ing  

those funds i t  i s  somebody e lse  who has those powers  then 10 

i t  maybe tha t  i t  makes sense to  say the  one who  has the  

au thor i t y  to  say,  to  au tho r ise  payment  o r  to  au tho r ise  the  

use o f  o r  the  expend i tu re  o f  those funds maybe i t  makes 

sense tha t  tha t  i s  the  person who fo r  purposes o f  those  

funds shou ld  be  regarded as  the  account ing  o ff i cer  fo r  

those funds.    

That  i s  what  i s  go ing  on  in  my mind .   What  do  you  

say about  tha t  and tha t  I  am sor ry  –  and the re fo re  the  HOD 

for  communi ty  sa fe ty  fo r  example  may we l l  have taken the  

v iew tha t  we l l  these funds have now been taken away f rom 20 

my depar tment  and have been taken to  the  Off i ce  o f  the 

Premie r  there fore  the  u l t imate  person who dec ides whether  

to  au thor ise  the  use o f  those funds i s  the  ac t ing  DG.   So  

tha t  i s  the  person who must  make sure  tha t  be fore  he  or  

she,  be fo re  he  in  th is  case autho r ises  tha t  he  is  sa t is f ied  
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tha t  a l l  the  requ i rements  tha t  shou ld  be  in  p lace  have been 

sa t is f ied .   What  do  you say about  tha t  l ine  o f  th ink ing?  

PROF MOKGORO:    Cha i r  I  thought  I  t r ied  to  exp la in  tha t  

s i tua t ion  wh ich  in  the  contex t  o f  the  PFMA as i t  s tands was  

an anomaly  and  I  t r ied  to  exp la in  i t  in  the  contex t  o f  

p rec ise ly  what  was happen ing  in  jo ined up-Government  and 

I  am say ing  i t  does not  make sense and cer ta in l y  these are  

the  fac ts  on  the  coord ina tor  who i s  s i t t ing  in  the  O ff i ce  o f  

the  Premier  to  be  away f rom a  p rocess tha t  s ta r t s  w i th  a  

supp ly  cha in  management  f rom A to  Z.   And then  th rough 10 

the  po l i t i ca l  head o f  tha t  depar tment  ac tua l l y  come to  

EXCO to  say we have done the  necessary.   Where  does the  

account ing  o f f i ce r  who accounts  nowhere  bu t  in  the  Off i ce  

o f  the  Premier?    

Where  does he f i t  in  to  sudden ly  become the  

account ing  o f f i ce r  there  I  do  no t  th ink  i t  i s  t ru th  i t  is  un fa i r  

to  impose tha t  respons ib i l i t y  o f  account ing  on  the  D i rec tor  

Genera l ’s  s i t t ing  in  the  Off i ce  o f  the  Premier  because the  

Off i ce  o f  the  Premie r  wou ld  go  by  what  the  po l i t i ca l  

p r inc ip le  o f  tha t  depar tment  i s  repor t ing  and what  the  20 

co l lec t i ve  o f  government  leaders  are  comfor tab le  w i th  tha t  

k ind  o f  repor t .  

A lmost  l i ke  the  person who is  oversee ing  who is  

coord ina t ing  is  t he  one  tha t  says  based on what  t he  MEC 

has repor ted  and  based on the  submiss ion  wh ich  i s  s igned 
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by  the  account ing  o f f i cer  in  tha t  imp lement ing  depar tment  

and the  po l i t i ca l  p r inc ip le  and they accept  i t  as  by  EXCO, 

who am I  to  re fuse.   

CHAIRPERSON:    In  te rms o f  the  records  tha t  need to  be  

examined by  the  AG or  whoever,  in  te rms o f  how fo r  

example  those funds were  used.   I  am now ta lk ing  about  

the  funds tha t  came to  the  Off i ce  o f  the  Premier  be ing  

cont r ibu ted  by  d i f fe ren t  depar tments .   Do you know 

whethe r  the  Aud i to r  Genera l  regarded the  ac t ing  DG in  the  

Off i ce  o f  the  Premier  as  be ing  accountab le  fo r  those or  10 

regarded the  HOD of  communi ty  sa fe ty  as  be ing  the  

account ing  o f f i cer  fo r  those,  what  was the  pos i t ion?           

PROF MOKGORO:    Cha i r  the  t ru th  o f  the  mat te r  i s  tha t  i f  

you  look a t  the  past  s i x  years  the  best  aud i t  ou tcome tha t  

was p roduced was the  account ing  o f f i cer  in  quest ion  now 

because I  p roduced an un-qua l i f ied  aud i t  ou tcome wh ich  is  

the  second best  to  a  c lean aud i t .  

CHAIRPERSON:    No I  unders tand tha t  bu t  my quest ion  is  

s imp ly  whether  because now we a re  in  2020.   The Aud i to r  

Genera l  wou ld  have conducted there  -  they wou ld  have 20 

prepared the re  repor ts  and so  on .   I  am jus t  wonder ing  

where  they pu t  th is  money,  who they pu t  th is  money under.   

D id  they pu t  i t  under  the  account ing  o f f i cer  in  the  Premiers  

Off i ce  or  d id  they  dea l  w i th  i t  on  the  bas i s  tha t  i t  was under  

the  HOD as the  account ing  o f f i ce r  o r  i s  tha t  someth ing  tha t  
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you  have not  had  a  chance to  check in  the  AG’s  repor ts?      

PROF MOKGORO:    I  have not  checked tha t  Cha i r.  

CHAIRPERSON:    Yes.   

PROF MOKGORO:    Bu t  I  wou ld  be  surp r ised tha t  the  

account ing  o f f i ce r  in  the  Off i ce  o f  the  Premier  a t  the  t ime 

wou ld  ob ta in  an  un-qua l i f ied  aud i t  ou tcome because tha t  

cer ta in ly  wou ld  const i tu te  i r regu la r  expend i tu re .   But  as  I  

sa id  tha t  can be ver i f ied  by  go ing  back to  the  documents .   

CHAIRPERSON:    Do you reca l l  whethe r  you yourse l f  in  

te rms o f  whatever  documenta t ion  you may have prepared  10 

fo r  pu rposes o f  the  Aud i to r  Genera l ’s  work  whethe r  you put  

i t  under  yourse l f  as  the  account ing  o f f i cer  o r  whether  you 

on ly  so r t  o f  be ing  accounted fo r  o ther  funds tha t  wou ld  fa l l  

w i th in  the  budget  o f  the  Premiers  Off i ce  bu t  no t  th is  

par t i cu la r  fund because i t  needed to  be  dea l t  w i t h  under  

the  d i f fe ren t  Heads o f  Depar tment?    

PROF MOKGORO:    Cha i r  I  do  no t  reca l l .  

CHAIRPERSON:    You do not  reca l l .   

PROF MOKGORO:    Bu t  bas ic  common sense  wou ld  

suggest  tha t  i t  cou ld  no t  be  tha t  the  person who s ta r ted  the  20 

va lue  cha in  process shou ld  no t  be  the  one who accounts  

bu t  the  one who is  coo rd ina t ing  and say based on what  has  

been repor ted  to  EXCO and based on the  dec i s ion  o f  

EXCO.   I t  canno t  be  tha t  sudden ly  the  account ing  o f f i cer  

fo r  tha t  ac t i v i t y  becomes the  one in  the  Off i ce  o f  the  
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P remie r  and tha t  i s  the  po in t  tha t  I  have been t r y ing  to  

make.  

CHAIRPERSON:    Yes,  Ms Hofmeyr.     

ADV HOFMEYR:    Thank you,  Pro fessor  Mokgoro  I  wou ld  

l i ke  to  remind you o f  what  you sa id  in  your  sworn  s ta tement  

because the  quest ions I  am put t ing  to  you today are  

der i ved d i rec t l y  f rom your  s ta tement .   So le t  us  go  to  page  

20 i f  we may o f  Exh ib i t  DD32.1 .    

PROF MOKGORO:    Page 20?  

ADV HOFMEYR:    20 ,  yes .   You see a t  page  20 you 10 

exp la ined to  us  p rec ise ly  what  the  o r ig ins  o f  the  

R132mi l l ion  were  and you exp la ined to  us  p rec ise ly  why i t  

was tha t  the  R50mi l l ion  was  author i sed f rom tha t  

R132mi l l ion .   Le t  me take you f i rs t  to  pa rag raph  53 on 

page 20.   A t  parag raph 53 o f  your  sworn  s ta tement  you 

say:  

“ I  have a l ready i nd ica ted  tha t  funds were  p laced in  

the  Off i ce  o f  the  Premier  fo r  th is  p ro jec t  amounted 

to  a  R132mi l l ion . ”  

Th is  p ro jec t  –  the re  is  a  re fe rence to  the  MRRP,  cor rec t?       20 

PROF MOKGORO:    Yes,  r igh t .   

ADV HOFMEYR:    R igh t ,  so  here  you are  say ing  tha t  there  

were  funds p laced in  the  Off i ce  o f  the  Premie r  fo r  a  

R132mi l l ion .   Have I  unders tood tha t  cor rec t l y?  

PROF MOKGORO:    Ja ,  as  i t  s tands.   
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ADV HOFMEYR:    Yes,  and then i f  you go down to  

parag raph 55 you  say:  

“ I  have read the  t ranscr ip t  conta in ing  ora l  ev idence 

o f  Ms Phatud i  re la t ing  to  my ro le  in  the  payment  o f  

an  amount  o f  R50mi l l ion  to  SA Express.   From the  

outse t  I  admi t  tha t  the  amount  was  pa id  f rom vote  1  

wh ich  be longs to  the  Off i ce  o f  the  Premie r  to  South  

A f r i can Express. ”      

PROF MOKGORO:    That  i s  cor rec t .   

ADV HOFMEYR:    And then you go on a t  paragraph 56 and  10 

you say:  

“F i rs t  I  need to  s ta te  tha t  the  payment  o f  the  sa id  

amount  was made f rom the  funds  tha t  were  fo r  the  

MRRRP pro jec t . ”  

That  was the  amount  o f  the  R132mi l l ion  tha t  I  re fe r red  to  

ear l ie r  as  appear ing  on  page 5  o f  tha t  submiss ion  tha t  we 

looked a t ,  r igh t .   So I  unders tand Pro fessor  Mokgoro  you to  

be  say ing  on  th is  page f i rs t  tha t  there  were  funds 

cont r ibu ted  f rom var ious depar tments  compromis ing  o f  

R132mi l l ion  p laced in  the  Off i ce  o f  the  Premie r.   Cor rec t?   20 

I f  you w i l l  jus t  say  yes because the  t ransc r ip t  does not  p ick  

up  a  head nod.    

PROF MOKGORO:    Yes,  Cha i r.   

ADV HOFMEYR:    You then conf i rmed tha t  the  R50mi l l ion  

tha t  was pa id  to  SA Express was pa id  f rom tha t  
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R132mi l l ion .   Cor rec t?   

PROF MOKGORO:    Yes,  Cha i r.   

ADV HOFMEYR:    And tha t  was –  i t  was pa id  f rom what  i s  

ca l led  vo te  1  wh ich  be longs to  the  Off i ce  o f  the  Premie r.   

Cor rec t?  

PROF MOKGORO:    Yes,  Cha i r.   

ADV HOFMEYR:    You were  the  account ing  o f f i ce r  in  the  

Off i ce  o f  the  Premier.   Cor rec t?   

PROF MOKGORO:    Yes,  Cha i r.   

ADV HOFMEYR:    You had to  au thor i se  tha t  payment  o f  a  10 

R50mi l l ion .   Cor rec t?    

PROF MOKGORO:    The autho r isa t ion  fo l lowed a  process  

o f  p rocurement  in  the  Depar tment  o f  COSATMA.    

ADV HOFMEYR:    Yes.   

PROF MOKGORO:    And they came to  the  MEC and the  

account ing  o f f i cer  came to  the  execut ive  counc i l  and 

assured the  execut ive  counc i l  tha t  a l l  p rocesses had been  

compl ied  w i th  and in  fac t  be fore  they came in  a  p rev ious 

meet ing ,  they had ac tua l l y  been in fo rmed by  EXCO go and  

do the  normal  p rocess.    20 

Now le t  me dea l  w i th  the  quest ion  o f  vo te  1 .   My 

reco l lec t ion  as  I  sa id  here  Cha i r  i s  tha t  sure l y  the  money  

has to  be  kept  somewhere  fo r  th is  purpose and why shou ld  

i t  be  re imbursed because a  purpose had been iden t i f ied ,  a  

purpose tha t  had a  co l lec t i ve ,  a  co l lec t i ve  approach.   I  
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ins is t  Cha i r  tha t  i t  cannot  be  t rue  tha t  I  was the  account ing  

o f f i cer  fo r  th is  amount  where  procurement  was happen ing  

e lsewhere…[ in te rvene]       

ADV HOFMEYR:    Bu t…[ in tervene]  

PROF MOKGORO:    Based on what  was repor ted .    

ADV HOFMEYR:    Bu t  Pro fessor  Mokgoro  the  HOD of  the 

Depar tment  o f  Communi ty  Safe ty  and Transpor t  

Deve lopment  came to  you to  au thor i se  the  payment  

because they had  no budget  fo r  i t .   The budget  was  s i t t ing  

in  the  Off i ce  o f  the  Premier  tha t  i s  what  the  document  10 

showed you they no t .   

PROF MOKGORO:    Cha i r  I  repeat  the  depar tment  was 

g iven ins t ruc t ions to  go  and do the  necessary  processes  

and come back to  EXCO and repor t  and once EXCO was 

sa t is f ied  tha t  due process had been  fo l lowed the  money  

had to  be  re leased.    

The money had to  be  kept  somewhere  and because 

o f  a  co l lec t i ve  approach to  de l i very  and the  account ing  

o f f i cer  in  the  O ff i ce  o f  the  Premier  who i s  do ing  the  

coord ina t ion  cannot  sudden ly  be  the  one who gets  the  –  20 

who is  the  account ing  o f f i cer  fo r  tha t  amount .   And I  want  

to  ins is t  why shou ld  we have somebody do –  ac tua l l y  the  

en t i re  p rocesses  wh ich  is  p resc r ibed in  the  PFMA othe r  

than the  account ing  o f f i cer  o f  the  Premie r.   I  th ink  t ha t  i s  a  

quest ion  tha t  shou ld  be  ra ised.         
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ADV HOFMEYR:    Yes,  bu t…[ in tervene]  

PROF MOKGORO:    That  i s  the  ac tua l  po in t  I  am mak ing .   I  

was not  the  account ing  o f f i ce r  o therw ise  I  am the  one who  

shou ld  have gone  th rough the  procurement  p rocesses.   

ADV HOFMEYR:    Bu t  shou ld  you not  have sa id  tha t  when 

they approached  you w i th  the  i nvo ice  f rom SA Express 

shou ld  you not  have sa id  t hen th is  i s  no t  fo r  me to  

au thor ise ,  I  know noth ing  about  the  procurement  p rocess.   

Th is  i s  happened in  your  depar tment ;  you shou ld  be  

respons ib le  fo r  i t .      10 

PROF MOKGORO:    No,  Cha i r  because a l l  the  boxes had 

been t i cked the  money had to  be  re leased.    

ADV HOFMEYR:    Wel l  none o f  the  boxes were  t i cked  

Pro fessor  Mokgoro  I  wou ld  l i ke  to  take  you to  why I  say  

tha t  i f  I  may.   Le t  us  look a t  what  EXCO dec ided on  the  3 r d  

o f  December  2014 because you have made re ference to  the 

m inutes  o f  tha t  meet ing  prev ious ly  and I  sa id  we  wou ld  

come to  i t .   You w i l l  f ind  i t  a t  page 92 o f  Exh ib i t  DD32.1 .    

PROF MOKGORO:    92? 

ADV HOFMEYR:    Yes.   P ro fessor  Mokgoro  I  unders tand  20 

your  sworn  s ta tement  to  say tha t  you were  –  were  you  

present  a t  th is  meet ing ;  I  do  no t  th ink  you were  p resent  a t  

th is  meet ing .   Is  tha t  co r rec t?   But  you obta ined the  

minutes  a f te rwards le t  me jus t  ge t  my notes  i f  you  w i l l  g ive  

me a  moment .   Yes,  you say in  your  s ta tement  a t  
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parag raph 61,  what  was presented to  EXCO – I  w i l l  jus t  

read i t  to  you do  not  need to  go  there  bu t  jus t  so  tha t  we 

are  c lea r.  

“What  was presented to  EXCO of  wh ich  I  was not  in  

a t tendance on 3  December  2014 is  re f lec ted  in  the  

m inutes  wh ich  you then a t tached. ”  

So can I  jus t  conf i rm you were  no t  in  a t tendance  a t  that  

meet ing ,  i s  tha t  r igh t?    

PROF MOKGORO:    Cha i r  I  cannot  reco l lec t  bu t  remember  

I  am the  secre tary  to  EXCO even i f  I  was not  in  tha t  10 

meet ing  the  m inu tes  wou ld  be  wr i t ten  and i f  there  i s  a  fac t  

such as  the  one tha t  i s  be ing  dea l t  w i th  here  tha t  th is  was 

presented why shou ld  I  re fu te  tha t  s imp ly  because I  was 

not  in  the  meet ing .   

ADV HOFMEYR:    No,  I  am jus t  –  I  te l l  you  why i t  i s  go ing  

to  be  impor tan t  Pro fessor  Mokgoro  I  do  no t  unders tand  

what  these minutes  re f lec t  a t  a l l  I  need to  be  f rank w i th  

you.   They do not  make any sense to  me so  i f  you  were  

present  in  the  meet ing ,  I  was go ing  to  ask  you to  ass i s t  us  

in  unders tand ing .   But  do  I  unders tand the  pos i t ion  to  be  20 

you were  no t  p resent  so  you wou ld  no t  be  ab le  to  ass is t  us  

w i th  what  was be ing  d iscussed?    

PROF MOKGORO:    I  wou ld  have to  check the  records  as  

to  whether  o r  no t  I  was in  tha t  meet ing  and the  poss ib i l i t y  

ex i s t  tha t  I  was not .     
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ADV HOFMEYR:    Okay your  sworn  s ta tement  says you 

were  no t .   Do you th ink  you checked i t  be fore  you d id  your  

sworn  s ta tement?    

PROF MOKGORO:     I  shou ld  have;  I  shou ld  have yes.    

ADV HOFMEYR:    So can we take i t  fo r  today tha t  you 

were  no t  p resent?  

PROF MOKGORO:    Ja ,  we l l  as  re f l ec ted  in  my s ta tement .   

ADV HOFMEYR:    In  you r  sworn  s ta tement  r igh t .   So you 

wou ld  have then  jus t  been work ing  w i th  the  m inu tes  tha t  

we a re  work ing  w i th  now.   Cor rec t?     10 

PROF MOKGORO:    Can you repea t  tha t  quest ion  Cha i r.  

CHAIRPERSON:    In  o ther  words Ms Hofmeyr  i s  say ing  i f  

you  were  no t  p resent  a t  tha t  meet ing  as  to  what  t ransp i red  

a t  tha t  meet ing  you wou ld  have based,  you wou ld  have  

looked a t  the  m inutes  to  say th i s  i s  what  was dec ided and 

these are  the  reasons i f  there  are  reasons g i ven.  So 

whatever  you d id  wou ld  have  been based on your  

unders tand ing  o f  the  m inutes .     

PROF MOKGORO:    Yes,  Cha i r.   

CHAIRPERSON:    Okay.   20 

ADV HOFMEYR:    Thank you Cha i r  I  am indebted.   Okay 

le t  us  look a t  what  i s  re f lec ted  on th is  m inutes ,  in  the  

m inutes  o f  th is  meet ing  on  the  3 r d  o f  December  2014.   You 

w i l l  see  tha t  there  i s  a  top ic  new i tems number  3 ,  3 .1  says:  

“P roposed in t roduct ion  o f  schedu le  f l igh ts  fo r  
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Maf ikeng and P i lanesberg  a i rpo r ts .   I t  re f lec ts  tha t  

the  mat te r  was tab led  by  the  MEC for  communi ty  

sa fe ty  and t ranspor t  management  and dur ing  the  

d iscuss ions the  fo l low ing issues were  ra ised” .  

Can I  jus t  s top  there ;  do  I  unders tand your  ev idence  

cor rec t l y  to  be  you d id  have s igh t  o f  these minutes  o f  the  

meet ing  tha t  occur red  in  December  2014 befo re  you  

author ised the  payment  in  March o f  2015.   I s  tha t  cor rec t?      

PROF MOKGORO:    Ja ,  tha t  i s  cor rec t .   

ADV HOFMEYR:    Okay,  and do you remember  read ing  10 

these minutes?  

PROF MOKGORO:    I  cou ld  have read the  m inutes ,  yes .    

ADV HOFMEYR :    Because  prev ious ly  you kept  

emphas is ing  i f  I  say  in  fa i rness to  you Pro fessor  Mokgoro  

tha t  you were  re l y ing  on  EXCO’s  dec is ion  to  approve th is ,  

i s  tha t  r igh t?    

PROF MOKGORO:    Yes,  hav ing  re l ied  on  the  po l i t i ca l  

head and the  account ing  o f f i cer  o f  the  depar tment .   

ADV HOFMEYR:    Cor rec t  and do you see tha t  re f lec ted  in  

these minutes .   So le t  us  look a t  what  these minu tes  say  20 

the  m inutes  say tha t  there  was a  d iscuss ion  and then there  

is  a  f i rs t  bu l le t .   I t  says  the  fo l low ing:  

“Th is  submiss ion  -  now tha t  i s  a  re ference to  the  

submiss ion  f rom the  MEC for  the  communi ty  sa fe ty  

and t ranspor t  management .   The submiss ion  ta lks  
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about  mak ing  use o f  on ly  one se rv ice  prov ide r.   I t  

was exp la ined tha t  the  reason is  because there  

wou ld  on ly  be  one serv ice  prov ide r  render ing  a  

serv i ce  be tween  Maf ikeng and Johannesburg .   I f  

o ther  serv ice  prov iders  were  ava i lab le ,  i t  wou ld  

cer ta in ly  have been aga ins t  the  ru les  o f  the  

Compet i t ion  Commiss ion . ”  

 Le t  jus t  s top  there .   Can you te l l  me what  tha t  means? 

PROF MOKGORO:    No,  I  wou ld  have to  check what  tha t  

means but  my unders tand ing  has a lways been tha t  because 10 

o f  the  res t r i c t ion  in  th is  indust ry  tha t  was the  reason why 

tha t  they dec ided to  appo in t  four  ou t  o f  those wh ich  was  

submi t ted .   But  aga in ,  go ing  th rough the  m inutes  Cha i r  one  

wou ld  see tha t  one o f  the  cons ide ra t ions was the  fac t  tha t  

th is  wou ld  have been a  government  to  government  

t ransact ion  and  tha t  has a lways been my unders tand ing .   

That  was one o f  the  fac to rs  tha t  made the  MEC to  reach  

the  dec is ion .    

ADV HOFMEYR:    Okay we w i l l  come to  the  submiss ion  in  

a  moment  because your  abso lu te ly  r igh t  in  fa i rness  to  you  20 

Pro fessor  Mokgoro  the  on ly  reason tha t  was g iven  by  the  

MEC for  commun i ty  sa fe ty  and t ranspor t  management  fo r  

se lec t ing  South  A f r i can Express tha t  was go ing  to  requ i re  a  

subs idy  in  tens o f  m i l l i ons  o f  rand ’s  more  than the  o ther  

a i r l ines  was because i t  was a  government  en t i t y  and 
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there fo re  no t  p ro f i t  d r i ven.    

So your  memory  is  co r rec t  in  tha t  I  am go ing  to  

in te r rogate  whether  tha t  cou ld  eve r  be  a  good reason to  go  

w i th  the  most  expens ive  presenta t ion .   But  fo r  p resent  

purposes you agree w i th  me th is  does not  make sense what  

i s  re f lec ted  in  bu l le t  1 .   I s  tha t  r igh t?    

PROF MOKGORO:    Ja ,  i t  i s .   

ADV HOFMEYR:    I t  i s  abso lu te l y  nonsens ica l .   

PROF MOKGORO:    R igh t .   

ADV HOFMEYR:    I t  says  someth ing  about  you have to  go 10 

w i th  one prov ider  because there  is  a  serv ice  be tween  

Maf ikeng and Johannesburg  because o the rwise  the  ru les  o f  

the  Compet i t ion  Commiss ion  w i l l  be  breached.   Do you 

agree w i th  me we  cannot  unders tand what  tha t  means?    

PROF MOKGORO:    That  po in t  to  me o f  the  Compet i t ion  

Commiss ion  does  not  make sense  to  me Cha i r  bu t  as  he  

repor ted  tha t  they went  th rough a  process I  th ink  i t  w i l l  be 

imposs ib le  to  expect  more  than one serv ice  prov ide r  to  be 

appo in ted .   

ADV HOFMEYR:    Oh indeed you go th rough a  process in  20 

order  to  se lec t  your  p re fer red  se rv ice  prov ide r  do  you not  

what  we have uncovered in  the  ev idence is  tha t  there  was 

no process tha t  p roceeded tha t  se lec t ion  tha t  wou ld  ever  

qua l i f y  as  a  proper  p rocurement  p rocess.    

What  there  was were  s ix  a i r l ines  inv i ted  to  Sun C i ty  
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to  make proposa ls  we do not  know on what ,  we know tha t  

they came up w i th  vary ing  ideas about  what  to  do  w i th  the  

a i rpor ts  and we know tha t  the  s ing le  reason g i ven by  the  

MEC for  go ing  w i th  South  A f r i can Express A i rways was  

because i t  was a  government  en t i t y  tha t  was not  p ro f i t  

d r i ven.   Cor rec t?  I f  you w i l l  jus t  say  yes so  tha t  we w i l l  ge t  

i t  on  the  record ,  you cannot  nod.      

PROF MOKGORO:    My apo log ies .   

ADV HOFMEYR:    Thank you Pro fessor  Mokgoro .   Okay so  

we do not  unders tand the  f i rs t  bu l le t  r igh t .   The  second  10 

bu l le t  says:  

“The o f f i ce  o f  the  Premier  MEC for  communi ty  

sa fe ty  and t ranspor t  management  and MEC for  

f inance economy and enterpr i se  deve lopment  

shou ld  meet  to  address the  issues ra i sed by  the  

Min is te r  o f  Transpor t . ”  

Now tha t  i s  one o f  the  areas where  we do not  have c la r i t y  

Pro fessor  Mokgoro  because we  ask fo r  some o f  the  

annexures tha t  were  a t tached to  the  submiss ion  o f  the 

MEC tha t  p receded th is  meet ing  and there  is  a  re ference  20 

there  to  the  Min i s te r  o f  Transpor t  a t  the  t ime ra is ing  some 

issue and i t  need ing  i t  to  be  addressed but  we have  never  

been ab le  to  ob ta in  those  annexures f rom your  o f f i ce .   We 

were  to ld  yesterday they cannot  be  found.   Can you add  

any greater  ins igh t  on  what  the  issue was f rom the  Min is te r  
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o f  Transpor t?          

PROF MOKGORO:    F i rs t l y  Cha i r  I  do  no t  have any  

reco l lec t ion  as  to  what  the  reason was nor  do  I  know 

whethe r  o r  no t  tha t  meet ing  took p lace.   

ADV HOFMEYR:    Thank you.   Le t  us  go  to  then to  the 

four th  bu l le t  down.   I t  says :  

“The HOD shou ld  have done a  tho rough ana lys is  o f  

a l l  p resenta t ions  rece ived to  ou t l ine  what  i t  means  

f inanc ia l l y  to  the  prov ince to  subs id ise  the  Maf ikeng 

OR Tambo rou te  100%.   Cons ide r  a l l  op t ions and  10 

propose best  op t ions fo r  cons idera t ion  by  EXCO.”    

P ro fessor  Mokgoro  I  read tha t  as  a  c r i t i c i sm o f  what  the  

HOD had done and what  the  HOD shou ld  have done.   Do 

you read i t  in  the  same way?      

PROF MOKGORO:    Cha i r  I  am not  qu i te  su re  bu t  one 

poss ib le  imp l ica t ions to  what  i s  s tand ing  here  is  to  say  

cou ld  mean yes we p roceed because we assume tha t  the  

HOD shou ld  have .   Another  way you use th i s  express ion  i s  

to  say you have not  done i t  you shou ld .      

ADV HOFMEYR:    “The HOD shou ld  have done a  thorough 20 

ana lys is  because  they want  to  unders tand what  i t  

means f inanc ia l l y  fo r  the  prov ince to  subs id ise  

Maf ikeng o r  the  OR Tambo rou te  a t  a  100%.”  

Are  you say ing  tha t  can be read to  say he  d id  do  a  

thorough ana lys is?   
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PROF MOKGORO:    No,  a l l  I  am say ing  Cha i r  i s  I  do  no t  

have reco l lec t ion  however  pu re ly  on  an  in te rpre ta t ion  i f  

read ing  th is  i t  cou ld  mean tha t  we assume tha t  th is  had  

been done and maybe tha t  i s  why the  use o f  shou ld  have 

or  i t  cou ld  mean  the  contex t  cou ld  be  d i f fe ren t  to  say he  

has no t  done i t .    

CHAIRPERSON:    Wel l  I  am not  su re  whether  there  i s  room 

for  the  in te rpre ta t ion  tha t  says we assume he has done th is  

o r  she has done th is  because when  the  sentence says:  

“The HOD shou ld  have done a  tho rough ana lys is  o f  10 

a l l  p resenta t ions  o f  sea led .   So app ly ing  what  i t  

means f inanc ia l l y  fo r  the  prov ince  to  subs id i se  the  

Maf ikeng o r  OR Tambo 100%.”   

I t  seems c lear  to  me tha t  i f  th is  i s  what  was sa id  what  was 

the  po in t  be ing  made was they d id  not  do this.   That  is as I  

see i t  but  I  may be missing something.   I  do not  seem to – to  

th ink there is room for an interpretat ion that  says they were 

under the impression that  the HOD had done this exercise 

that  they are talk ing about.  

PROF MOKGORO:   Chai r  perhaps the – the best  way to 20 

resolve this is to read this together wi th other documents.  

CHAIRPERSON:   Sorry.  

PROF MOKGORO:   Perhaps the best  way to resolve this is  

to read this wi th other documents such as the presentat ions 

by the MEC to EXCO. 
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CHAIRPERSON:   Yes.  

PROF MOKGORO:   Accepted by the HOD. 

CHAIRPERSON:   Yes.   But  somebody who reads the – these 

minutes wi thout  the benef i t  of  any other document my 

impression would be that  the meaning that  they would at tach 

to that  sentence is that  i t  was being sa id that  the HOD did 

not  do this exercise that  is referred to in the sentence.   That  

is how I  see i t .   Would you st i l l  mainta in that  you think the 

other interpretat ion is a possible interpretat ion as wel l?  

PROF MOKGORO:   Chai r  I  do not  have any stubborn view 10 

about that .   A l l  I  am..  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   Encourage the commission to  do is  to 

read this.  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   Together wi th other documents.  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   And that  is the best  way to  – to shed the 

l ight  on this.  

CHAIRPERSON:   Do you have a recol lect ion as to how you 20 

understood i t  when you looked at  these minutes some – 

maybe at  the t ime – the f i rst  t ime you – what your 

understanding was of  th is or is the posi t ion that  you cannot 

recal l  what  your understanding was? 

PROF MOKGORO:   Perhaps wi thout  –  wi th respect  Chair  
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wi thout  restr ict ing mysel f  to what is being stated here.  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   There is documents that  I  have gone 

through actual ly.  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   State that  the MEC reported that  they 

have gone through process.  

CHAIRPERSON:   Yes.  

PROF MOKGORO:   Exact ly.  

CHAIRPERSON:   Yes.   So you say other documents that  you 10 

would have read … 

PROF MOKGORO:   Such as minutes of  … 

CHAIRPERSON:   Yes.  

PROF MOKGORO:   Other meet ings of  EXCO. 

CHAIRPERSON:   Suggested that  the HOD had done this  

exercise.  

PROF MOKGORO:   My – my knowledge has always been 

that  the HOD had done that  exercise.  

CHAIRPERSON:   Yes and you say… 

PROF MOKGORO:   And the MEC reported on the 20 

explanat ion.  

CHAIRPERSON:   Explained on other documents that  you 

were aware of .  

PROF MOKGORO:   Yes Chai r.  

CHAIRPERSON:   Ms Hofmeyr.  
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ADV HOFMEYR:   Professor Mokgoro I  – in fa i rness to I  

agree that  i t  is helpfu l  somet imes to read things in context  

and against  the other documents.   Let  us look at  the next  

bul let  because the next  bul let  I  want  to suggest  to you 

conf i rms the interpretat ion that  I  understand both the Chai r  

and I  have of  the bul let  that  we were concent rat ing on.   You 

see the bul let  we were concentrat ing on says:  

“The HOD should have done a thorough 

analysis. ”  

The next  bul let  says:  10 

“There should also have been a market ing 

st rategy in p lace. ”  

I  want to put  i t  to you that  those two together make i t  

absolutely c lear that  what is happening in these two bul lets  

is a cr i t ic ism is  be ing made of  the extent  to which the 

submission analysed key things and included key things.   

The f i rst  bul let  we looked at  says:   

“There should have been a thorough analysis  

of  the f inancial  impl icat ions of  paying 100% 

subsidy for the f l ights between Maf ikeng and 20 

OR Tambo.”  

And the second bul let  we are looking at  says:  

“There should also have been a market ing 

st rategy in p lace. ”  

Do you disagree wi th that  reading? 
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PROF MOKGORO:   Chai r  what I  recal l  is that  part  of  the 

exercise was a quick survey that  was done among publ ic  

servants and the need to set t le between Gauteng and the 

North West.   That  was one of  the determinants in terms 

assessing whether or  not  there was a need for  that .   So that  

i t  cannot be ent i rely t rue that  the market ing st rategy was not  

used and that  is why my suggest ion Chai r  is th is must  be 

read together wi th  other documents.  

CHAIRPERSON:   But  do you take issue wi th Ms Hofmeyr ’s 

interpretat ion of  those two bul let  po ints on the basis that  you 10 

say you read them – you read these minutes in the context  of  

other documents and therefore your understanding of  these 

minutes is di fferent  because of  those other documents? 

PROF MOKGORO:   At  a l i teral  and face value I  do not  take 

issue wi th that .  

CHAIRPERSON:   Ja.  

PROF MOKGORO:   But  my suggest ion is that  that  –  let  us 

broaden and look at  other documents.  

CHAIRPERSON:   Ja.  

PROF MOKGORO:   Because i t  could just  be an 20 

interpretat ion that  we have here.  

CHAIRPERSON:   Yes.   So I  guess you might  be saying 

reading this alone you would have no issue wi th Ms 

Hofmeyr ’s interpretat ion but  reading i t  together wi th the 

other documents that  you are talk ing about that  you say you 
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were exposed to made you – or gave you a d i fferent  

understanding.  

PROF MOKGORO:   Yes Chai r  and that  is why my reading of  

th is is EXCO was probably t icking the boxes to make sure 

that  th ings have been done.  

CHAIRPERSON:   Okay Ms Hofmeyr.  

ADV HOFMEYR:   Thank you Chai r.   I t  is then what is  

resolved on that  page that  causes some concern to me and i t  

is actual ly a point  Chair  that  you took up wi th Ms Phatudi  

when she gave evidence because what is resolved there 10 

seems mutual ly inconsistent .   Let  us look at  what was 

resolved.   So A says EXCO agreed that  the department  

should proceed with the chosen serv ice provider and sign 

the contract  SA Express.   And then B says the submission 

should serve again on 15 December 2014 with a proper 

analysis of  the presentat ions and opt ions for considerat ion 

by EXCO.  Does that  not  st r ike you as inconsistent  PROF 

MOKGORO?   You recal l  that .    

CHAIRPERSON:   Now I  remember.  

PROF MOKGORO:   Yes.  20 

ADV HOFMEYR:   Yes.  

CHAIRPERSON:   Yes now I  remember yes.  

ADV HOFMEYR:   How can you decide to go wi th SA Express 

and tel l  the department to conclude a cont ract  i f  you are also 

saying to the department you need to come back to us in  
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about  two weeks’ t ime… 

CHAIRPERSON:   With this analysis.  

ADV HOFMEYR:   And do your proper analysis.  

PROF MOKGORO:   Yes again one possibly interpretat ion 

was to say we seem to be persuaded in th is part icu lar  

di rect ion but  for us to be certain about  the decision we are 

making I  am not  act ing on behal f  of  EXCO I  am also doing 

some interpretat ion here i t  could mean that  for us to be 

absolutely sure you must  come back again and clar i fy the 

fol lowing.  10 

CHAIRPERSON:   But  i f  that  is  the posi t ion why would EXCO 

make the decision ref lected in paragraph [a]  under resolved 

facts i f  there was st i l l  an analysis that  they wanted to look 

at .    

Why not  defer a  decis ion unt i l  you have seen that  

and then make a decision?  What is going to happen i f  – i f  

af terwards you have already sa id the department must  

conclude the cont ract  then – and the analysis that  came – 

comes later suggest  that  actual ly there should be no 

conclusion of  a  cont ract  because of  what the analysis  20 

reveals.    

So in  other words,  I  am saying i f  you as EXCO 

appreciate that  you need to see a certain analysis relat ing to  

th is matter why do you not  defer your  decis ion unt i l  you have 

seen that?   
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Why do you say to the department you must  proceed 

with your chosen serv ice provider  and sign the contract  

because af ter that  the HOD of  the department would be 

ent i t led the fol lowing day to sign the cont ract  wi th the – wi th  

the service provider  – chosen service provider?  But  EXCO 

st i l l  says br ing an analysis in two weeks’ t ime.  For what 

point ;  what purpose?   

Because i f  that  analysis reveals that  actual ly there  

should not  have been a contract  s igned you have al ready 

signed and you have author ised the HOD you cannot – you 10 

cannot blame the HOD because you author ised – said he 

must  go ahead.  He acted in compl iance wi th the resolut ion 

of  EXCO.  So what – what was going on?  I t  is st range.  

PROF MOKGORO:   Yes Chair  wi th respect  I  wish EXCO was 

si t t ing in the seat  that  I  am occupying now.  

ADV HOFMEYR:   But  Prof  Mokgoro you read these minutes 

as I  understand i t  and you rel ied on EXCO’s approval  based 

on the MEC and HOD’s submission when you decided to 

author ise the payment,  is that  correct? 

PROF MOKGORO:   Yes and I  re l ied on the ent i rety of  20 

submissions to EXCO and ul t imate EXCO’s decision and 

mine was to get  out  what they had decided.  

ADV HOFMEYR:   And you did not  pick up this cont radict ion 

then when you read the minutes? 

PROF MOKGORO:   As I  say at  face value there is a 
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contradict ion and I  kept  on referr ing the commission to  

taking a total i ty v iew of  – by reading al l  the documents that  

are here.  

ADV HOFMEYR:   Yes let  us go to  the only other document 

that  was presented to EXCO at  that  meet ing.   There is one 

other document i t  is the submission that  was prepared by the 

HOD and the MEC.  Apologies i t  was prepared by the MEC 

and signed off  by the HOD as wel l .   You wi l l  f ind that  at  page 

81 of  DD32.1.    

So just  to place this document in context  Professor  10 

Mokgoro this  is the submission that  you have highl ighted in 

your  sworn statement  as having been presented to the 

Execut ive Counci l .   You wi l l  see at  page 81 i t  is addressed to 

the Chai rperson of  the Execut ive Counci l  the Counci l  former 

Premier Mago Mapelo and i t  is f rom the MEC for Community,  

Safety and Transport  Management and that  was Mr Molopisi  

at  the t ime.  I f  you go to the last  page of  the document which 

is page 90,  90 you wi l l  see i t  is also signed by Mr Mathla 

Koleng who was the HOD of  that  department.  

PROF MOKGORO:   Page what Chai r? 20 

ADV HOFMEYR:   90,  90.    

CHAIRPERSON:   90? 

PROF MOKGORO:   90? 

ADV HOFMEYR:   Yes.   You have that? 

PROF MOKGORO:   I  have got  i t  Chai r.  
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ADV HOFMEYR:   So i t  is s igned off  by HOD and MEC and 

the f ront  page indicates i t  is a document that  the MEC places 

before EXCO as we saw in the minutes.   Is that  correct? 

PROF MOKGORO:   That  is r ight .  

ADV HOFMEYR:   Right .   So in our  invest igat ions this is  the 

only other document which could give context  to what was 

decided on the 3 December.   We have asked for al l  

documents related to th is decis ion to procure the services of  

SA Express.   This is al l  that  came up and this is al l  that  you 

refer to in your sworn statement as wel l .    10 

So I  want to look at  what th is document te l ls us about  

a proper procurement process having been fol lowed.   

Because your evidence has been you had been under the 

impression that  proper procurement processes have been 

fol lowed.  Professor Mokgoro I  have looked in th is document 

for some indicat ion that  proper procurement processes were 

fol lowed and the only th ing I  found is at  page 82.   Can you 

turn to page 82 p lease?  Page 82 under paragraph 4 there 

which is headed Process to act ivate the airports  says the 

fol lowing:  20 

“The department invi ted six potent ia l  a i r l iners 

to submit  and make presentat ions.   Of  the six  

serv ice providers invi ted only four presented 

their  proposals as requested and the other  

two were advised to f ina l ise their  proposals 
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and forward them to the department but  were 

never received. ”  

That  is the sum total  about  process.   I t  is not  a process l ike 

the process that  Ms Phatudi  went through when she was 

later asked to author ise the payment to the Management 

Company appointed under the agreement between South 

Afr ican Express A irways and the North West Government.    

I  do not  suggest  we need to go there but  Chai r  you 

wi l l  recal l  and i f  you want me to take you there I  can 

Professor Mokgoro but  she had a long departmental  check 10 

l ist  for the procurement process.   That  is a sheet  where you 

t ick off  – you know ear l ier you said you need to t ick off  that  

the process was fol lowed.   

And i t  goes through stage 1,  stage 2,  stage 3,  stage 

4 which ends up wi th budget  cont rol  and al l  the responsible 

members have to  say we went through th is stage,  yes we 

went through that  stage,  speci f icat ion,  adjudicat ion etcetera.   

There is not  even a ment ion of  a  check l ist  having been 

fol lowed here,  is there? 

PROF MOKGORO:   No i t  is not  ment ioned here.  20 

ADV HOFMEYR:   There is not  a ment ion that  there was a bid 

proposal  that  was submit ted,  is there? 

PROF MOKGORO:   Wel l  I  do not  know what precedes this 

submission to EXCO.  I  th ink i t  would be useful  to see 

precisely what happened apart  f rom what is stated as of .  
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ADV HOFMEYR:   But  th is is al l  that  served before EXCO. 

PROF MOKGORO:   That  is correct .  

ADV HOFMEYR:   And th is is the only document that  the 

department has indicated to us exists in relat ion to th is 

topic.   So I  want to put  i t  to you that  you were also re ly ing 

only on this document then.   And i f  you were only rely ing on 

this document Professor Mokgoro how could you have been 

sat isf ied that  a  proper procurement process had been 

fol lowed? 

PROF MOKGORO:   Wel l  Chai r  I  acknowledge that  th is is al l  10 

that  is stated here.   I  do not  recal l  seeing submission to 

EXCO with the ent i re  detai l  of  procurement process would be 

included in a submission to EXCO. 

ADV HOFMEYR:   So there was nothing else and al l  that  

happens af ter that  short  paragraph.  

CHAIRPERSON:   Wel l  maybe – maybe Ms Hofmeyr.   You see 

Premier when under paragraph 4 at  page 82 the one we are 

deal ing wi th says – the heading says Process to act ivate the 

ai rports and that  seems to be the only paragraph in the 

document that  has a heading saying Process.    20 

Once you have read that  would i t  not  be fai r  to expect  

that  i t  would str ike somebody who expected that  a normal 

open tender process would have been fol lowed?  I t  would 

st r ike him that  there was no ment ion of  such a process under 

th is paragraph and therefore that  would make the reader to 
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enqui re more to  say,  why is there no ment ion of  any 

procurement process under th is – i t  d id happen?   

What do you say to that  thought?  That  somebody 

who expect  – who expected that  for  th is k ind of  project  there 

should be an open tender process when they come to this 

paragraph which is headed Process to act ivate the ai rports  

and f inds that  there is  no ment ion of  any open tender 

process that  should have raised red f lags to say I  need to 

f ind out .   Why is there no ment ion – was i t  fo l lowed? 

PROF MOKGORO:   I f  – i f  Chai r  i f  I  – my recol lect ion serves 10 

me wel l  in  my engagement wi th  the HOD he ment ioned 

something l ike because of  the route and because of  the 

prof i tabi l i ty when you take a tota l  l ist  of  a i r l ines i t  only  

makes sense that  these are the possible – these air l ines 

would possibly qual i fy for that  and I  could be wrong in my 

recol lect ion.   But  certain ly when one looks at  th is  – that  

quest ion would ar ise.  

CHAIRPERSON:   But  maybe one should clear someth ing that  

maybe should have been cleared ear l ier.  Am I  – am I  r ight  to  

assume that  based on your knowledge of  government 20 

processes in terms of  procurement and so on am I  r ight  to  

assume that  your  expectat ion for th is kind of  pro ject  would 

be that  an open tender process should have been fol lowed 

unless there were good grounds to  deviate f rom i t  in which 

case then whatever  deviat ion would have had to happen 
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wi th in the terms of  the law.  

PROF MOKGORO:   Unless.  

CHAIRPERSON:   Yes ja.  

PROF MOKGORO:   [Mumbl ing] .  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   Thank you Chai r.   Professor Mokgoro I  

would l ike your comment on the fol lowing.   You see the HOD 

whom you have indicated to the Chair  in answer to his 

quest ion now who ind icated to you that  i t  made sense to just  

approach the six  ai r l ines because they were the ones who 10 

were avai lable in the market  is the very same HOD who was 

impl icated in the evidence of  Ms Tlatsana as having received 

some of  the funds that  were paid out  f rom the North West 

Government.   Were you aware of  that  ev idence previously? 

PROF MOKGORO:   Wel l  certainly I  never suggested that  

what the HOD said was reasonable.   I  am just  saying I  am 

just  referr ing to a recol lect ion of  what he said to me and I  am 

not  passing any value judgment on that .  

ADV HOFMEYR:   You see the – the reason why you would 

want check l ists I  put  i t  to you the reason why you would 20 

want processes to be fol lowed is precisely to prevent  

si tuat ions where people for ul ter ior  purposes are seeking to  

advance contracts wi th certain  service providers so that  they 

can enr ich themselves.   Is that  not  so? 

PROF MOKGORO:   Chair  on a dai ly basis the Di rector  
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General  in the off ice of  the Premier  does not  enter in to ni t ty 

gr i t ty processes of  departments.   And that  is why in the 

course of  [00:19:17]  where in i t ia l ly  you had one Account ing 

Off icer across al l  government departments.   The 

arrangement was changed where each department must  have 

a – an Account ing Off icer and the Di rector Genera l  then 

became the Account ing Off icer only in the off ice of  the 

Premier.  

ADV HOFMEYR:   But  you did – have said previously 

Professor Mokgoro that  in order to  be sat isf ied to author ise 10 

this payment one of  the things you would have taken into 

account is whether proper processes were fol lowed, correct? 

PROF MOKGORO:   I  sa id the MEC for department as wel l  as 

the HOD assured the Execut ive Counci l  that  processes had 

been fol lowed and I  want to emphasise once more.   My 

responsibi l i ty was not  to get  into the ni t ty gr i t ty.   The MEC 

must have sat isf ied himsel f  that  the report  that  the HOD – 

his HOD gave h im was authent ic.   And the MEC is expected 

to have the necessary integr i ty that  when i t  comes to EXCO 

and present  th is report  th is  report  – that  i t  w i l l  be accepted 20 

and indeed EXCO accepted i t .   And I  real ly th ink that  what  

Ms Hofmeyr is asking me is probably in the [00:20:35]  of  the 

HOD of  that  department.   Who was tasked with the 

responsibi l i ty of  doing precisely what she is asking wi th  

respect? 
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ADV HOFMEYR:   But  Professor Mokgoro you have just  given 

evidence that  says that  the MEC assured EXCO the 

Execut ive Commit tee that  proper process has been fol lowed.  

Did I  understand your evidence correct ly? 

PROF MOKGORO:   Yes and i t  is in black and whi te Chai r.  

ADV HOFMEYR:   Wel l  th is  is not  Professor Mokgoro wi th  

respect  because the only paragraph deal ing wi th process 

says nothing about a proper process having been fol lowed.  

And the only other document  you were rely ing on when you 

author ised the payment was the minutes that  again say 10 

absolutely nothing about process i f  anyth ing the minutes 

ref lect  that  the members of  EXCO were concerned that  a  

proper analysis had not  been done.  Against  those facts 

Professor Mokgoro how could you have been sat isf ied that  

EXCO was sat isf ied that  a proper process had been 

fol lowed? 

PROF MOKGORO:   Perhaps what we need to do Chai r  

because some of  the documents that  I  have gone through 

certainly point  out  that  the MEC made this presentat ion 

assisted by the HOD and that  is how the decision was taken.  20 

CHAIRPERSON:   Are you saying that  there is a document or 

there are documents that  might  not  be here in th is  bundle 

which were to the effect  or was to the effect  that  the MEC 

had assured EXCO that  there had been compl iance wi th  

procurement processes in effect? 
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PROF MOKGORO:   Yes Chai r  I  actual ly would have – would 

l ike the opportuni ty just  to go through the bundle that  I  have 

been using a l l  the t ime.  

CHAIRPERSON:   Oh to see i f  you can f ind those documents.  

PROF MOKGORO:   Yes.   I  th ink I  should be able to do that .  

CHAIRPERSON:   Okay a lr ight .  

ADV HOFMEYR:   Chai r  I  – absolutely i f  Professor Mokgoro 

can assist  us but  I  would just  l ike to be clear about  the fact  

that  th is has been an extensive invest igat ion that  the 

commission has done for more than two years.   We have 10 

asked for al l  the re levant  documents and nothing more than 

what is in your bundle has been produced.  But  i f  there is  

more we happi ly would l ike to consider i t  certainly.   I  just  

want to then go to the mot ivat ion that  was given in the 

submission for select ing South Af r ican Express r ight  because 

i t  is one of  the th ings that  c lear ly served before EXCO and 

which I  understood your answer ear l ier to be we must 

consider what EXCO is recorded as having discussed and 

decided in the l ight  of  what was presented to i t .   R ight .   Now 

what th is submission does is i t  ta lks about  those four ai r l ines 20 

f rom whom presentat ions were received.   Do you recal l  that  

Professor Mokgoro? 

PROF MOKGORO:   I  recal l  that .  

ADV HOFMEYR:   Right .   And what i t  ends up – I  am going to 

summarise just  in the interest  of  t ime and i f  you disagree 
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wi th any part  of  i t  p lease let  me know.  But  what ends up 

happening is SA Express is ident i f ied as the preferred 

serv ice provider and the reader of  the submission EXCO is 

to ld that  is  going to cost  the North West Government R110 

mi l l ion up f ront  for the f i rst  year.   Do you recal l  that? 

PROF MOKGORO:   Yes I  recal l  that .  

ADV HOFMEYR:   I t  is  going to be f ive year  cont ract  so R110 

mi l l ion is only in  year  one and over  the successive years that  

amount wi l l  d imin ish to some extent  but  i t  wi l l  be a ful l  f ive 

year commitment,  correct? 10 

PROF MOKGORO:   Yes Chai r.  

ADV HOFMEYR:   And i t  was being compared wi th for 

example Cont inental  Aviat ion Solut ion who is the second 

ai r l ine whose presentat ion is considered.   And what  

Cont inental  Air l ine Solut ion was proposing was a sort  of  

phased in approach where you would start  wi th  certain  

routes and then you would add routes and you would 

eventual ly get  to Mauri t ius and Seychel les in the thi rd phase 

apparent ly and do you recal l  what  they were going to  charge 

the North West Government for the ir  proposed revamp of  the 20 

ai rports? 

PROF MOKGORO:   No I  do not  recal l  Chai r.  

ADV HOFMEYR:   Wel l  you wi l l  f ind i t  at  page 86.   They were 

going to charge the North West Government R4 397 725.00.   

You wi l l  f ind i t  at  page 86.   I t  is sort  of  midway down.  I t  
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says:  

“The proposed start -up funding is est imated 

– I  accept  est imated – at  R4 397 725.00. ”  

Do you see that? 

PROF MOKGORO:   Yes I  have Chai r.  

ADV HOFMEYR:   So the f i rst  th ing that  st r ikes me is that  

when the HOD and the MEC were evaluat ing these 

presentat ions and present ing this to EXCO; EXCO had 

before i t  a summary of  the presentat ions that  put  R110 

mi l l ion as year 1’s cost  as compared wi th R4.7 mi l l ion.   10 

Right .   Do you agree wi th me that  you would need some 

convincing to go wi th the R110 mi l l ion rather than the R4.7 

mi l l ion? 

PROF MOKGORO:   Yes I  agree wi th  you. ;  

ADV HOFMEYR:   And do you want to know what the only 

reason is that  was given for going wi th SA Express rather  

than any of  the providers? 

PROF MOKGORO:   I  have no idea Chai r.  

ADV HOFMEYR:   Wel l  let  us f ind i t .   I t  is at  page 87.   The 

single reason that  was given under paragraph 6.  20 

PROF MOKGORO:   Yes.  

ADV HOFMEYR:   For  the proposed service provider is the 

fol lowing:  

“Based on the above proposals the SA 

Express was found to be re levant  to meet the 
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Provincial  Air  l i f t  st rategy based on the fact  

that  i t  is a state owned ent i ty and not  prof i t  

dr iven whi le  SA Air l ink,  Cont inental  and 

Chal lenger A ir l ines wi l l  be highly dependent 

on government for  prof i t  making. ”  

Do you see that? 

PROF MOKGORO:   Yes I  see that .  

ADV HOFMEYR:    That  was the point  you made earl ier was i t  

not  that  your understanding was there was a part icular 

preference for SA Express because i t  was a government  10 

ent i ty,  is that  r ight? 

PROF MOKGORO:   I  said I  recal l  that  that  was one of  the 

considerat ions.  

ADV HOFMEYR:   Hm.  Wel l  d id you give any thought to 

interrogate that  reason as being the one to go for R110 

mi l l ion rather than R4.7 mi l l ion? 

PROF MOKGORO:   The point  about  you know a government 

system Chair  is that  you have departments and as I  said 

repeatedly each department wi th i ts Account ing Off icer  and 

the responsibi l i ty  of  the Director  General  is  to  assist  the 20 

Premier in  his  or  her const i tut ional  responsibi l i t ies to 

coordinate administ rat ion.   And in terms of  th is pr inc iple the 

ni t ty gr i t ty accountabi l i ty responsibi l i ty l ie wi th the HOD.  

And certainly the – every other day you would f ind th ings 

that  do not  make sense that  happen in departments and what  
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normal ly happens is that  internal  audi t  would be the one to 

pick up some of  these anomal ies – some of  the things that  

do not  make sense.  

ADV HOFMEYR:   So do I  have i t  as your evidence that  i t  

does not  make sense? 

PROF MOKGORO:   Yes i t  does not .  

ADV HOFMEYR:   I t  does not  make sense that  you would go 

wi th R110 mi l l ion.  

PROF MOKGORO:   I t  does not .  

ADV HOFMEYR:   Rather than R4.7.   Thank you Professor  10 

Mokgoro.   Let  us then f inal ly move i f  we may… 

CHAIRPERSON:   Of  course I  am sorry – of  course Premier i f  

you read documents and there is –  there are decis ions to be 

made whether to go wi th  A or B in  a si tuat ion such as this  

and you f ind that  going wi th  A would mean that  the 

department would pay a substant ia l ly low amount  than going 

to B even i f  something l ike that  that  might  be an issue 

re lat ing to a cer tain department I  th ink that  i f  you have 

something to do wi th i t  you would immediately say,  hang on 

did you real ly see what is going on here?  Did you real ly see 20 

that  you are going to make the government pay R96 000.00 

rand more for the same service that  you can get  for – the 

government can get  only for R4 mi l l ion.   You would say,  no 

but  there is  something not  r ight .   HOD please tel l  me.  Even 

i f  the HOD did not  report  to you but  i f  you see that  because 
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you would be concerned about why should government pay 

so much money when i t  can save so much money by going to 

– going that  route?  That  would be my think ing that  i t  is  so 

vast  – the d i fference so vast  that  you would think no,  no,  

there must  be something wrong – there must  be something 

that  they did or there ’s something wrong with this document.   

I t  cannot be that  the one is 4 mi l l ion,  the other one is 100.   

And you would want somebody to  just  help you understand.   

Do you think I  am expect ing too much f rom somebody who is  

in the part icular department? 10 

PROF MOKGORO :    Whether  or not ,  that  wi l l  change the 

si tuat ion.   I  expect  any response wi l l  lead to ask that  

quest ion.  

CHAIRPERSON :    Yes,  yes.  

PROF MOKGORO :    And I  th ink i t  is  one of  the reasons why I  

would have had a discussion wi th the HOD.  

CHAIRPERSON :    HOD.  Yes.  

PROF MOKGORO :    And as I  have said ear l ier,  Chai r.  

CHAIRPERSON :    Yes.  

PROF MOKGORO :    When you f ind yoursel f  in a si tuat ion 20 

where you are a secretary and not  a decision maker,  a lmost  

at  every meet ing,  there would be a matter that  you di ffer 

wi th.  

CHAIRPERSON :    H’m.  

PROF MOKGORO :    But  there are decision makers that  make 
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those decisions.  

CHAIRPERSON :    H’m, h’m.  

PROF MOKGORO :    And that  is  why,  wi th respect ,  I  said 

ear l ier,  I  wish Exco was si t t ing where I  am si t t ing.  

CHAIRPERSON :    H’m, h’m.  But  of  course,  I  would imagine 

that  where i t  was going to be your signature that  would 

author ise payment that  would basical ly give effect  to th is 

choice and you saw something l ike this and i t  d id not  make 

sense to you,  you would be ent i t led to refuse to author ise 

unt i l  you are sat is f ied.    10 

PROF MOKGORO :    Chai r  . . . [ intervenes]   

CHAIRPERSON :    You would not  want somebody to say:   

How could you author ise i t?  You should have refused in the 

l ight  of  th is unt i l  you were sat isf ied that  there was sense.   

This did not  make sense.   I t  could not  have made sense to 

you.    

 You would not  want to author ise payment because i f  

somebody later on brought th is document to say:   Did you 

read this document?  You say yes  Did you see this?  Yes,  I  

saw i t .   Does i t  make sense to you?  No, i t  does not  make 20 

sense.   Why did you author ise?  Then you do not  have an 

answer.    

PROF MOKGORO :    Chai r,  in my career,  I  have always 

insisted,  even today,  at  least  Treasury and a legal  advisor 

would advise before I  append my signature.    
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 I f  you have a si tuat ion where informat ion before you as 

involved discussions between the account ing off icer  and 

Treasury,  you would tend to be sat isf ied that  certain(?)  

th ings have been looked at .    

 But  I  agree,  i t  does not  make sense.  

CHAIRPERSON :    Thank you.   Ms Hofmeyr.  

ADV HOFMEYR :    Thank you.   Professor Mokgoro,  I  said I  

was going back to the quest ion I  posed before the break,  

which was,  whether there were any documents,  that 

evidence that  conf i rmat ion that  Treasury gave that  the funds 10 

could be expended.  Were you able to f ind any documents? 

PROF MOKGORO :    I  cannot recal l  f inding such a document.  

ADV HOFMEYR :    H’m.   

PROF MOKGORO :    But  i t  would come as no surpr ise i f . . .  In 

fact ,  ta lk ing to Treasury recent ly that  there was a discussion 

as to ensure that  what I  recal l  was in  fact  t rue.   That  there 

was a discussion between Treasury and the account ing 

off icer in department i tsel f .  

ADV HOFMEYR :    H’m.  

CHAIRPERSON :    Your voice went down, Prof .  20 

PROF MOKGORO :    I  recal l  and did recent ly,  I  d id have 

discussions wi th Treasury as to why did we arr ive at  th is.   

And I  was reminded, once more,  that  i t  was because of  under 

expendi ture by other departments and then a process was 

put  in place to  appeal  to  Treasury and Treasury advised that  



01 OCTOBER 2020 – DAY 274 
 

Page 109 of 310 
 

unspent funds should be ut i l ised.  

ADV HOFMEYR :    But  Professor Mokgoro,  should you not  

have asked to be shown evidence of  the al leged under 

spending?  And I  ask that  because you wi l l  remember,  you 

put  that  document together on the 28t h of  October 2014.  

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    You ident i f ied precisely  how the 

R 132 mi l l ion placed in the Off ice of  the Premier was going 

to be al located.   And you conf i rmed in your evidence today 

fai r ly that  the Maf ikeng Ai rport  subsidy,  Pi lanesberg Airport  10 

subsidy played no part  in that  al locat ion,  correct? 

PROF MOKGORO :    Yes,  I  certain ly knew mysel f ,  r ight  f rom 

the outset ,  that  the money was wi l fu l ly and for the ent i re  

rebui ld of  Maf ikeng but  my understanding of  that  was,  at  

least  being the process.  

ADV HOFMEYR :    Yes,  but  you took money out  of  a budget  

of  R 132 mi l l ion that  was going to be spend on other  

projects,  to spend i t  on a subsidy to  SA Express for f l ights to 

ai rports.  

PROF MOKGORO :    Chai r,  that  was not  my pr ior i ty.   That  20 

was not  my decision.  

ADV HOFMEYR :    Wel l ,  i t  was . . . [ intervenes]   

PROF MOKGORO :    But  I  have this point  repeatedly.  

ADV HOFMEYR :    No,  Professor Mokgoro.   In fa i rness to  

you.   You are the person who author ised the R 50 mi l l ion 
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being paid,  correct? 

PROF MOKGORO :    Author ise is not  the same th ing as what 

an account ing off icer does in terms of  the expendi ture.   

Treasury has had discussions wi th t ransport  management 

who have made submissions to Exco.   Exco has decided that  

th is fund must go there.  

CHAIRPERSON :    Sorry . . . [ intervenes]   

PROF MOKGORO :    The accountabi l i ty . . . [ intervenes]   

CHAIRPERSON :    No,  no.   Premier. . .  I  th ink your answer is 

yes.   Because you. . .  the quest ion was,  you conf i rm that  you 10 

author ised the payment.   Now we know that  you did 

authorise.   So your answer to that  quest ion is:   Yes,  I  d id 

author ise.   I f  she wants to ask further  quest ions,  we can take 

i t  f rom there.  

ADV HOFMEYR :    I  would l ike to move to the only documents 

we do have . . . [ intervenes]   

PROF MOKGORO :    H’m.  

ADV HOFMEYR :    . . .about  Treasury and the payment.   And 

you wi l l  f ind that  at  page 94 of  Exhibi t  DD32.1.   Chai r,  I  see 

we are approaching the lunch-break.   I  certainly should be 20 

able to f in ish in t ime.  I  have a few more quest ions,  just  to  

give you a sense of  where we are going.  

CHAIRPERSON :    Okay,  okay.  

ADV HOFMEYR :    Do you see page 94,  Professor Mokgoro? 

PROF MOKGORO :    Yes.  
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ADV HOFMEYR :    Now that  is  what came to you as I  

understand i t .  

PROF MOKGORO :    Yes,  that  is what . . . [ intervenes]   

ADV HOFMEYR :    I t  is addressed to you,  the act ing Di rector 

General .  

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    And i t  says:  

“Dear,  Professor  Mokgoro.   At tached please SAA 

Express documents for your urgent  at tent ion and 

processing of  payment. ”  10 

 And i t  comes f rom the HOD of  Commit tee Safety and 

Transport .   Correct? 

PROF MOKGORO :    Correct .  

ADV HOFMEYR :    And then,  i f  I  understand your sworn 

statement,  what was at tached to i t  was the invoice f rom SAA 

Express.   Is that  correct? 

PROF MOKGORO :    Yes,  that  is r ight .  

ADV HOFMEYR :    Your  sworn statement says i t  was also 

accompanied by an unsigned copy of  the agreement between 

SAA Express and the North West.  20 

PROF MOKGORO :    That  is r ight .  

ADV HOFMEYR :    Do you recal l  that? 

PROF MOKGORO :    Yes.  

ADV HOFMEYR :    We have asked for about  a year for your  

department to provide us wi th that  copy of  the unsigned 
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agreement.   I  understand that  i t  cannot be located.   Is that  

r ight? 

PROF MOKGORO :    Is that  the SLA or the MOU? 

ADV HOFMEYR :    No,  the SLA.  As I  understand your  

statement,  you say you got  th is let ter.   You got  the invoice 

and you got  the unsigned SLA.  Is that  correct? 

PROF MOKGORO :    Yes,  Chai r  I  got  th is document.   I  got 

the MOU, as wel l  as the SLA.  

ADV HOFMEYR :    Oh,  I  was not  aware that  you got  the MOU. 

PROF MOKGORO :    Ja,  there was an MOU. 10 

ADV HOFMEYR :    Because we have also never been able to  

locate that  MOU.  Do you. . .  have you made any efforts  to 

f ind i t?  

PROF MOKGORO :    Wel l ,  as I  have said ear l ier  Chai r.   When 

I  got  word that  were some missing documents,  I  d id issue 

instruct ions for them to be submit ted.  

ADV HOFMEYR :    H’m.   I  understand.   Wel l ,  the feedback 

yesterday f rom your lawyers was that  they could not  be 

located.   But  I  understand you. . .  apologies.   From your 

off ice,  was that  they could not  be located.   I  have just  been 20 

assisted by that  f rom my learned f r iends.   Right .    

 So you get  the request :   P lease process for payment.   

And then you get  an invoice which is over the page at  95 

which has someth ing wri t ten at  the bot tom.   

 Can you tel l  me whose handwri t ing that  is at  the bot tom 
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of  the invoice? 

PROF MOKGORO :    Chai r,  i t . . .  maybe before I  respond to 

th is quest ion.   Maybe, just  again a quest ion of  language.  

The let ter that  is addressed to me, i t  says:  

“At tached, please,  South Afr ican Express documents 

for your at tent ion. . .  for your urgent  at tent ion and 

processing.”  

 And the quest ion that  I  am grabbl ing wi th is,  does that  

mean the same as approve?   

CHAIRPERSON :    I  am sorry.   Just  say that  again? 10 

PROF MOKGORO :    The let ter addressed to me:  

“At tached, please,  South Afr ican Express documents 

for  your urgent  at tent ion and processing of  

payments.”  

CHAIRPERSON :    H’m? 

PROF MOKGORO :    I  do want to convey to the Commission,  

the decisions that  are taken there,  as my ro le as coord inator 

was the decision makers have decided is to make funds 

avai lab le.   And th is document actual ly conf i rms what I  have 

been t ry ing to argue al l  the t ime.  20 

CHAIRPERSON :    H’m.  

“At tached, please,  South Afr ican Express documents 

for  your urgent  at tent ion and processing of  

payments.”  

 What is certainly says,  i t  expects you to process 
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payment and i t  seems that  you are given certain SAA 

Express documents which i t  is considered you should have 

wi th regard to,  and then processing of  payment.   But  I  just  

want to understand the point  you were seeking to make.  

PROF MOKGORO :    The point  that  I  am making is and I  

thought that  I  had conveyed that  suff ic ient ly.   The point  I  

keep on emphasising is,  I  hate to  refer to mysel f  as,  you 

know, a boost -man.  Not  say a boost-boy.    

 There is a decision that  is taken by the decision makers.   

And as part  of  the package, Treasury is involved,  the 10 

account ing off icer  is involved and the decis ion reaches me.   

 This is a pr ior i ty project  indeed, as they certainly  

themselves have indicated.   And I  have to make those funds 

avai lab le.    

 So I  then said to Treasury and the other f inance people:   

Process this.   Maybe I  should have gone back to Exco and 

said:   Your decision is uninformed.   

 In ret rospect ,  maybe I  should have done so.   But  i t  was 

not  my space,  you know.  Decisions and t ransact ions take 

place in the departments and that  is why there is an 20 

account ing off icer  there.  

CHAIRPERSON :    You know what I  would have expected and 

maybe somebody who has been in government for some t ime 

would not  expect  the same th ing as I  would.    

 I  would expect  that  i f  you were the person who had the 
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power to author ise payment in regard to a project  that  

belongs to a part icular department.    

 I  would imagine that  your at t i tude would be,  when your  

di fferent  departments want me to author ise payment,  you 

must  sent  me documentat ion or a  memo that  sat is f ies me 

that  certain things that  need to be compl ied wi th  before 

author isat ion of  payment can be made, have happened or  

have been compl ied wi th.    

 So that  there wi l l  be a memo that  wi l l  say:   Act ing DG,  

they are asking you to author ise payment for th is and such 10 

and such an amount.   This is about  such and such a pro ject .    

 We assure you that  the fol lowing legal  requi rements 

have been met,  one,  two,  three,  four.   To give you comfort  

that  you can s ign that .    

 I  am saying that  would be my expectat ion of  what the 

government departments should do.   And that  is what I  would 

have expected so that  you feel  covered that  you are not  

going to be in a si tuat ion where you have author ised 

something only to  f ind that  there was no compl iance wi th the 

re levant  prescr ipts.    20 

 But  i t  may be that  there is not  the only way in which 

things can be done and maybe that  there are other ways but  

that  would have been my expectat ion.  

PROF MOKGORO :    The expectat ion is correct .   And i t  is  

such a pi ty that  there is no record here because I  d id have 
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an engagement wi th the HOD. 

CHAIRPERSON :    H’m.  

PROF MOKGORO :    Not  because I  had any author i ty  in 

terms of  the money that  had been al located to his 

department.  

CHAIRPERSON :    H’m.  

PROF MOKGORO :    A l though, si t t ing in the Off ice of  the 

Premier.  

CHAIRPERSON :    H’m.  

PROF MOKGORO :    Because again,  he is the account ing 10 

off icer.   He would have provided the necessary evidence to 

the MEC that  they have gone through due process.   And the 

MEC also,  one would expect  that  would have assured himsel f  

that  there was process before addressing Exco on these 

matters.  

CHAIRPERSON :    H’m.  

PROF MOKGORO :    And the expectat ion that  I  should have 

declared this th ing wi th the author i ty meet ing.   Yes,  I  would 

advise but  certainly not  refuse to  have the processing of  

that .  20 

CHAIRPERSON :    H’m.  Okay.  

ADV HOFMEYR :    Professor Mokgoro,  you were the 

Account ing Off icer in the Off ice of  the Premier,  correct? 

PROF MOKGORO :    That  is correct ,  Chai r.  

ADV HOFMEYR :    Yes.   These funds came from funds p laced 
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wi th the Off ice of  the Premier,  correct? 

PROF MOKGORO :    Ring fenced in the Off ice of  the Premier.  

ADV HOFMEYR :    Yes.   And the PFMA, we went through 

previously,  requi res you in that  role to ensure that  there is 

no unauthorised i r regular expendi ture,  correct? 

PROF MOKGORO :    Yes,  every account ing off icer  

. . . [ intervenes]   

ADV HOFMEYR :    H’m.  Because . . . [ intervenes]   

PROF MOKGORO :    . . .has to do that .  

ADV HOFMEYR :    Yes.  10 

PROF MOKGORO :    I f  you are ta lk ing about  an account ing 

off icer of  a di fferent  department to the one whose 

. . . [ intervenes]   

ADV HOFMEYR :    No,  but  Professor  Mokgoro,  we keep going 

back there.   So that  is why i t  is important .   This was not  

coming out  of  the budget of  Commit tee Safety and Transport  

Development.   I t  was coming out  o f  r ing fenced funds in  the 

Off ice of  the Premier for which you were the only account ing 

off icer,  correct? 

PROF MOKGORO :    I t  was money earmarked for the 20 

Department of  Transport  Management,  not  for the Off ice of  

the Premier.  

ADV HOFMEYR :    No,  i t  was r ing fenced funds placed in the 

Off ice of  the Premier for the MRRP Project .   That  is your 

evidence . . . [ intervenes]   
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PROF MOKGORO :    Chai r,  for coordinat ion purposes,  i t  

makes sense to say funds are going to be pul led so that  th is 

government ensures that  the pr ior i ty that  has been decided 

upon are actual ly  carr ied out .   But  t ransact ion,  procurement 

and t ransact ions are the responsibi l i t ies of  account ing 

off icers in those departments.  

ADV HOFMEYR :    Why then,  Professor Mokgoro is  i t  your  

signature at  page 97 and not  the signature of  the HOD in the 

Department of  Commit tee Safety and Transport  

Development?  I f  you go to page 97,  that  is the page f rom 10 

the Republ ic of  the North West. . .   

 Sorry,  the Republ ic of  South Afr ica,  North West 

author is ing R 50 mi l l ion be paid to South Af r ican Express 

Airways.   I  take i t  that  is your s ignature at  the bot tom of  the 

page.  Is that  correct? 

PROF MOKGORO :    Chai r,  af ter a l l  the decisions that  have 

been taken,  my responsibi l i ty was to communicate that  and 

this is what th is document ref lects.  

ADV HOFMEYR :    Is th is your signature? 

PROF MOKGORO :    I  say exact ly that .   I t  is my signature.  20 

ADV HOFMEYR :    Thank you.   Chai r  . . . [ intervenes]   

CHAIRPERSON :    You know.. .  I  am sorry.   You know this  

quest ion of  who was the account ing off icer  for these funds,  i t  

is qui te interest ing because I  suspect  that  i f  the HOD of  that  

department came here. . .  I  do not  th ink he or  she has come 
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here? 

ADV HOFMEYR :    H’n- ‘n.  

CHAIRPERSON :    Okay.   I  cannot remember everybody 

. . . [ intervenes]   

ADV HOFMEYR :    [ laughing]   No.  

CHAIRPERSON :    For the past  two and a hal f  years.   I  have 

a suspicion he or she would say:   I  was the account ing 

off icer  for funds that  were wi thin  my control .   These funds 

were not  wi thin my control .    

 They were in the cont rol  of  the Off ice of  the Premier.   10 

Therefore,  i t  is the act ing DG who was the account ing off icer 

for those funds.    

 How can I  be account ing off icer of  funds that  are not  in 

my department?  I  suspect  that  that  is what they wi l l  say.   

What do you say to that? 

PROF MOKGORO :    I  would ask him as to why did he give 

the responsib i l i ty  to go on a process of  procurement?  

Because that  is normal ly the responsibi l i ty of  an account ing 

off icer of  a department.   And that  is normal ly that  I  keep on 

referr ing to.    20 

 I t  is a  di ff icul ty  that  would ar ise where in  terms of  the 

PFMA which talks about  vert ical  accountabi l i ty.   You 

suddenly f ind yoursel f  having to coordinate a l l  the 

departments because this po l icy requires but  especial ly by 

al l  the departments.   And I  th ink that  is  real ly the source of  
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the di ff icul ty.    

ADV HOFMEYR :    Yes . . . [ intervenes]   

CHAIRPERSON :    But  of  course in our discussion ear l ier,  I  

th ink before lunch. . .  before tea-break,  part  of  what  I  could 

not  understand and I  understood you not  being able to 

explain i t  properly.   And i f  I  misunderstood you,  te l l  me.   

 Part  of  what I  d id not  understand is,  why were these 

funds removed f rom those departments i f  they would,  af ter  

being removed and placed wi th the Off ice of  the Premier.    

 One, they would st i l l  be used for the projects of  those 10 

departments.   Why were they not  al lowed to remain wi thin  

those departments?   

 Because,  otherwise,  they were going to be used for 

those departments.   Why were they moved?  Did I  

understand your react ion to that  issue correct ly? 

PROF MOKGORO :    Chai r,  I  th ink the quest ion related to th is 

one should be raised.   Why did some departments contr ibute 

and never got  anything in  terms of  projects?  And I  gave. . .  

th is is normal ly. . .  I  have been t ry ing to expla in how a jo int  of  

government body would operate.    20 

 Some departments would contr ibute but  not  get  anything 

in terms of  pro jects relevant  to thei r  departments because 

maybe government decided there wi l l  only be three pr ior i t ies.    

 I f  I  am the Department of  Educat ion and there is noth ing 

about educat ion,  in the interest  of  the province,  I  would have 
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to make that  contr ibut ion.  

CHAIRPERSON :    H ’m.  But  going back to my quest ion.   Did 

I  understand your  ev idence correct ly?  So what I  said,  there 

is nothing. . .  there is no misunderstanding in terms of  what 

your posi t ion. . .  what you said ear l ier? 

PROF MOKGORO :    [No audible reply]   

CHAIRPERSON :    Let  me rephrase i t .  

PROF MOKGORO :    P lease,  Chai r.  

CHAIRPERSON :    Maybe.. .  I  was saying,  why were these 

funds removed f rom the departments,  you know, of  each 10 

department contr ibut ing?  Were removed f rom the 

departments,  i f  they were st i l l  going to be used for the 

projects of  those departments.    

 I t  seems to make sense that  i f  they are going to be used 

for the projects of  those departments,  that  they remain wi thin  

those departments.  

PROF MOKGORO :    Exact ly,  Chai r.   That  is exact ly the point  

I  have just  made.   

CHAIRPERSON :    Sorry? 

PROF MOKGORO :    The point  that  I  have just  made to 20 

respond to that  quest ions is,  what about  those departments 

who would have made cont r ibut ions that  no expendi ture wi l l  

take place in thei r  department or related to the mandate of  

their  departments?   

 S imply because,  when you look at  the l ist  of  pr ior i t ies,  
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nothing about the other department is there but  yet  they 

have made a cont r ibut ion.    

 So i f  you were to leave departments to keep thei r  

R 10 mi l l ion each,  those departments that  are not  part  of  

these pr ior i t ies would not  spend.  

CHAIRPERSON :    Wel l ,  I  take i t  that  the normal th ing that  

one f inds is that  each department is al located a certain  

budget for purposes of  i ts projects for a part icular f inancia l  

year.    

 And they are supposed to spend that  money of  the 10 

projects that  they undertake.   And that  money remains in 

their  departments.    

 But  obviously,  the MEC’s of  the var ious departments are 

supposed to lay oversight  over  the HOD’s as to:   Are you 

using. . .  are we spending the money that  we are supposed to 

spend and are we spending i t  for the purposes for which they 

are supposed to spend i t?  Are we act ing wi thin the ambit  of  

the law?  That  kind of  th ing.    

 And then the premier looks at  al l  MEC’s,  al l  departments 

and say to the MEC’s:   I  want  to know what is happening in 20 

your department.    

 I f  he or she ident i f ies certa in  departments that  do not  

seem to be spending money that  they are supposed to spend 

or they seem to spend money on things that  they are not  

supposed to spend the money on,  then he would then cal l  



01 OCTOBER 2020 – DAY 274 
 

Page 123 of 310 
 

the MEC’s,  the relevant  MEC to account.    

 Obviously,  the MEC would br ing the HOD, what is going 

on.   That  is how the premier would make sure that  every 

department performs and spends money that  i t  is given for,  

on things that  they are supposed to spend on.    

 And when, they do not . . .  i f  the relevant  department is 

fa i l ing via the MEC and the MEC can,  I  guess,  f i re the DG or 

the premier f i res both the MEC and the DG.   

 And you being premier,  now maybe that  is  the kind of  

th ings you also look at .   Because you say:   You are given 10 

this money to spend.   

 So i f  you are not  spending this money,  i t  means we are 

not  going to be helping our people.   So somebody must be 

f i red i f  they are not  spending the money.  

PROF MOKGORO :    Chai r,  taking R 10 mi l l ion f rom each 

department was to develop a pool  of  money that  would be 

spend on pr ior i t ies.   And some of  the departments that  

contr ibuted the money,  some of  them would have projects 

re levant  to thei r  mandates,  other would not .    

 And as I  t r ied to explain ear l ier.   We are rely ing on the 20 

PFMA that  operates on the basis of  vert ical  or stove piped 

system of  accountabi l i ty.    

 Vir tual ly,  every responsible government in th is world  are 

st r iv ing to f ind funding modules that  would say:   We work 

together.    
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 And I  am sure the Commission would agree.   There 

would be a need f rom t ime-to-t ime where the department 

have to go together. . .  come together and address a common 

need or a common pr ior i ty.    

 And the quest ion is,  now does that  get  funded when the 

PFMA operates in terms of  a vert ical  system of  

accountabi l i ty?   

 And I  th ink this is how I  get  t rapped into something that  I  

have no responsib i l i ty for.  

CHAIRPERSON :    Yes.   Okay.   Mr Hofmeyr,  I  see I  have 10 

taken some.. .  but  I  th ink we must f in ish wi th him because 

you have . . . [ intervenes]   

ADV HOFMEYR :    Indeed.   

CHAIRPERSON :    Ja.  

ADV HOFMEYR :    I  real ly have only a few more quest ions.  

CHAIRPERSON :    Ja.  

ADV HOFMEYR :    I  have just  been reminded that  I  lef t  the 

quest ion that  I  should have fo l lowed up on Professor 

Mokgoro.   I t  re lates to page 95.   Page 95 contains the 

invoice that  came to you wi th that  let ter,  asking you to 20 

process the payment.  

 Now I  asked you about the handwri t ing on that  page.   

Can you ident i fy whose handwr i t ing that  is? 

PROF MOKGORO :    Chai r,  I  have been grabbl ing wi th that  

very quest ion and I  have not  been able to. . .  I  then asked,  
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and that  was only recent ly,  for documents which I  was 

st ruggl ing to get  f rom Mr Phatudi ’s department.   And I  got  a  

document which I  st i l l  have to through to f ind out  because I  

have been in pursui t  of  th is signature.   I  cannot te l l  whose 

signature i t  is.  

ADV HOFMEYR :    I f  you are cur ious about that  wri t ing and 

the date of  i t .   Th is is the only reference that  we could f ind 

to anyth ing about Treasury approval .   You see,  i t  says. . .  I  do 

not  even know i f  that  t -e- i .   I  do not  know who i t  is addressed 

to but  i t  says:  10 

“Please process this payment for R 50 mi l l ion,  the 

payment agreed to wi th Treasury and at  Exco. ”  

 Right? 

PROF MOKGORO :    H’m.  

ADV HOFMEYR :    You say that  you rel ied on that  

handwri t ing to author ise R 50 mi l l ion because you wi l l  see 

the tax invoices is not  for  R 50 mi l l ion.   I t  is for a d i fferent  

amount.   I t  is an amount of  R 53 143 564,00.   Correct? 

PROF MOKGORO :    Again,  my understanding of  the word 

process,  suppose that  a decision had been taken ear l ier.  20 

ADV HOFMEYR :    H’m.  

PROF MOKGORO :    And I  was pr ivy to that  decision.   So i t  

was not  l ike this th ing sprung f rom nowhere and I  was asked 

to process.  

ADV HOFMEYR :    But  is i t  usual  to get  invoices and then 
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just  see handwri t ten notes about paying less than the invoice 

and then author is ing those payments? 

PROF MOKGORO :    I f  there is no history or background to 

this,  i t  is not  reasonable.  

ADV HOFMEYR :    H’m.  And why R 50 mi l l ion?  Why not  the 

R 53 mi l l ion?  Because the next  month you had to pay 

another R 60 mi l l ion.   Correct? 

PROF MOKGORO :    Yes,  I  have no recol lect ion why the f i f ty.  

ADV HOFMEYR :    H’m.  

PROF MOKGORO :    I  do not  . . . [ intervenes]   10 

ADV HOFMEYR :    And did you make any enquir ies at  the 

t ime? 

PROF MOKGORO :    I  could have made that  enqui ry.  

ADV HOFMEYR :    H’m.  You see,  the other st range thing 

about  the invoice and I  just  ask. . .  put  i t  to you so that  you 

can assist  us.   The let ter that  was addressed to you on the 

previous page, page 94,  is a let ter that  was signed by the 

head of  the department on the 16t h  of  March 2015.  Do you 

see that? 

PROF MOKGORO :    Yes,  I  do Chai r.   Yes.  20 

ADV HOFMEYR :    See,  the invoice is  dated the 

24t h of  March.   You cannot see that  easi ly on the copy you 

have got  but  we did get  a bet ter copy f rom your off ice 

yesterday.   So I  can assure you,  Professor Mokgoro i t  is  in  

the top lef t -hand corner.   I t  says March 24,  2015.    
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 How could you have been provided wi th an invoice dated 

the 24t h of  March on the 16t h of  March when you got  the 

request  for payment?  Can you . . . [ in tervenes]   

PROF MOKGORO :    I t  does not  add up.  

ADV HOFMEYR :    I t  does not  add up,  does i t?  

PROF MOKGORO :    No.  

ADV HOFMEYR :    No.   So you got  asked to process payment 

on the 16t h.   For some reason, an invoice dated the 24t h then 

appears wi th handwri t ing that  we cannot ident i fy that  asked 

you to pay R 50 mi l l ion and you ul t imately author ised the 10 

R 50 mi l l ion.   Correct? 

PROF MOKGORO :    I  d id not  author ise i t .   I  processed i t .  

CHAIRPERSON :    Oh,  okay . . . [ intervenes]   

ADV HOFMEYR :    So when you said on . . . [ intervenes]   

CHAIRPERSON :    Sorry.   I  am sorry.   You say you did not  

author ise i t ,  you processed i t .   Is that  the payment? 

PROF MOKGORO :    Yes,  Chair  because the decision had 

al ready been taken.   There has been.. .  there had been 

discussions,  presentat ions that  preceded this.    

 So i t  was only af ter  Treasury had come into the p icture 20 

to assist  the Department of  Commit tee Safety and Transport  

Management that  i t  was arr ived at  that  R 50 mi l l ion,  who wi l l  

be the one to assist  the resusci tat ion of  the air  f l ights.   

CHAIRPERSON :    I  am just  t ry ing to understand the fact  that  

you say that  you did not  author ise i t ,  you processed i t .   
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Because I  thought al l  a long that  given tha t  you author i sed  

but  I  may have  m isunders tood,  was the  power  to  au thor i se  

payments  ou t  o f  th is  r ing  fenced or  these r ing  fenced 

funds?  D id  tha t  power  no t  l ie  w i th  you?  

PROF MOKGORO:    Wel l ,  aga in ,  i t  i s  a  t r i cky  quest ion  o f  

account ing  o f f i ce r.  

CHAIRPERSON:    Ja .  

PROF MOKGORO:   Because the  account ing  o f f i cer  i s  the  

one wou ld  normal ly  au thor i se  payments  and we a re  ta lk ing  

about  a  mode l  tha t  i s  anomaly .   I t  i s  a  necessary  mode l ,  I  10 

want  to  submi t ,  bu t  i t  i s  an  anomaly  because somehow or  

the  o ther  i t  i s  no t  fac i l i ta ted  by  the  manner  in  wh ich  the  

PFMA ex i s ts  because i t  ident i f ies  an  account ing  o f f i cer  

who then becomes answerab le  f o r  a l l  dec i s ions tha t  a re  

taken espec ia l l y  expend i tu re .  

 Now here  you have a  s i tua t ion  –  and I  know tha t ,  

you know,  I  am sound ing  l i ke  a  sc ra tched reco rd ,  here  you  

have a  s i tua t ion  and i f  the  commiss ion  cou ld  app ly  i t s  m ind 

to  th is ,  why is  a  c r i t i ca l  e lement  o f  account ing  and o f  

expend i tu re  such  as  procu rement ,  whethe r  i t  i s  leg i t imate  20 

or  no t  leg i t imate ,  why is  i t  p laced in  the  hands  o f  an 

account ing  o f f i ce r  in  tha t  o the r  depar tment ,  the  depar tment  

tha t  i s  the  imp lemente r  o f  what  Exco has dec ided shou ld 

happen.  

CHAIRPERSON:    In  the  documents  tha t  government  
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depar tment  must  re ta in  fo r  purposes maybe o f  the  Aud i to r -

Genera l ’ s  work  wou ld  there  no t  be  a  document  tha t  re f lec t s  

who autho r ised payment?   In  o ther  words,  i f  somebody  

says there  is  R50 mi l l ion  tha t  was pa id  to  SA Express,  I  

want  to  f ind  ou t  who autho r ised tha t  payment ,  wou ld  there  

no t  be  documents  tha t  w i l l  re f lec t  tha t  so  and so  wou ld  

have author i sed,  genera l l y  speak ing?  

PROF MOKGORO:    Genera l l y  speak ing ,  yes ,  there  shou ld  

be .  

CHAIRPERSON:    Yes,  yes .  10 

PROF MOKGORO:    There  shou ld  be  ev idence  o f  who  

author ised.  

CHAIRPERSON:    Yes.  

PROF MOKGORO:    And,  i f  I  may,  Cha i r ,  pe rhaps the  

Aud i to r -Genera l  i s  one ins t i tu t ion  tha t  cou ld  adv ise  us  as  

to  once you go the  rou te  o f  jo in t  government ,  how do you  

dea l  w i th  the  quest ion  o f  accountab i l i t y?  

CHAIRPERSON:    Bu t  in  regard  to  th is  par t i cu la r  payment ,  

i s  i t  fa i r  to  expect  tha t  somewhere  there  ought  to  be  a  

document  tha t  re f lec ts  who author i sed the  payment?  20 

PROF MOKGORO:    I  can  on ly  say tha t  the  one who  

author ises  payment  i s  the  one who is  accountab le  fo r  

expend i tu re .  

CHAIRPERSON:    Yes,  bu t  what  I  am say ing  is ,  i t  is  fa i r  to  

expect  tha t  a t  some s tage or  anothe r ,  even  i f  tha t  
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document  i s  no t  there  now,  a t  some s tage o r  anothe r  there  

ought  to  have ex is ted  a  document  tha t  wou ld  re f lec t  who  

author ised the  payment .  

PROF MOKGORO:    Yes,  Cha i r .  

CHAIRPERSON:    Yes.   Okay,  a l r i gh t .  

ADV HOFMEYR:    Cha i r ,  I  submi t  tha t  there  are  lega l  

quest ions tha t  we are  grapp l ing  w i th  a t  the  moment  and in  

due course  we w i l l  submi t  to  you tha t  the  PFMA makes i t  

per fec t l y  c lear  who the  head o f  depar tment  i s  and what  the  

respons ib i l i t i es  o f  tha t  head o f  depar tment  as  account ing  10 

o f f i cer  i s .  

CHAIRPERSON:    Yes.  

ADV HOFMEYR:    In  jus t  fo reshadowing we w i l l  a lso  make 

re ference to  page 97 because tha t  i s  the  page on wh ich  

Pro f  Mokgoro  has  conf i rmed h is  s ignature  appears  and tha t  

i s  the  page on wh ich  the  c la im is  cer t i f ied  as  be ing  cor rec t  

and the  payment  then was made th rough the  bank account .  

 Cha i r ,  I  wou ld  l ike  to  then jus t  dea l  w i th  one las t  

aspect .   P ro f  Mokgoro  sa id  tha t  there  was a  dec i s ion  o f  

Exco tha t  he  was re ly ing  on ,  i s  tha t  cor rec t ,  P ro f  Mokgoro?  20 

PROF MOKGORO:    That  i s  co r rec t .  

ADV HOFMEYR:    I  wou ld  l i ke  to  remind you tha t  tha t  

dec is ion ,  a lbe i t  i t  tha t  those minutes  are  cu r ious in  a  

number  o f  respects ,  does say tha t  the  cont rac t  must  be  

s igned,  does i t  no t?   Do you reca l l  tha t?  
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PROF MOKGORO:    Yes,  I  reca l l  tha t .  

ADV HOFMEYR:    Yes.   You author ised th is  payment  

be fore  the  cont rac t  was s igned though,  d id  you not?  

PROF MOKGORO:    I t  i s  poss ib le ,  Cha i r .  

ADV HOFMEYR:    Yes,  your  sworn  s ta tement  conf i rms tha t  

you author i sed the  payment  w i thou t  a  s igned cont rac t .   So 

you were  no t  even imp lement ing  Exco ’s  dec is ion ,  were  

you?  

PROF MOKGORO:    Ja ,  I  reca l l  vague ly  and I  t h ink  we 

need jus t  to  check on  tha t  one.   I  reca l l  tha t  there  was a 10 

quest ion  o f  launch ing  tha t  was  g iven a  cons idera t ion  

…[ in tervenes]  

ADV HOFMEYR:    Sor ry ,  cou ld  you  repeat  tha t?  

PROF MOKGORO:    There  were  some t ime l ines tha t  

in fo rmed the  ins t ruc t ion  to  p roceed  w i th  payment .  

ADV HOFMEYR:    Yes,  no ,  the  t ime l ine  is  as  fo l lows.   You 

rece ived tha t  le t te r  p lus  the  invo ice  fo r  53  m i l l ion  on  wh ich  

in  handwr i t ing  i t  sa id  you must  p rocess the  payment  fo r  50 

m i l l ion  and you were  g iven an uns igned cont rac t .   The on ly  

dec is ion  o f  Exco on wh ich  we can re ly  i s  the  dec i s ion  tha t  20 

says you can proceed to  s ign  the  cont rac t .    

 So  the  chrono logy is ,  you author i sed the  payment  

be fore  you had any s igned cont rac t ,  cor rec t?  

PROF MOKGORO:    That  SLA was not  s igned,  i t  i s  t rue .  

CHAIRPERSON:    Bu t  I  th ink  the  po in t  –  we l l ,  maybe not  
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Ms Hofmeyr ’s  po in t ,  maybe i t  i s  her  po in t ,  i s  tha t  i s  the 

pos i t ion  no t  tha t  au thor is ing  payment  in  re la t ion  to  a 

t ransact ion  where  there  i s  supposed to  be  a  s igned 

agreement  au thor is ing  payment  w i thout  a  s igned  

agreement  in  c i r cumstances where  there  is  supposed to  be  

a  s igned agreement  wou ld  be  i r regu lar .   Would  i t  no t  be 

i r regu lar .  

PROF MOKGORO:    Cha i r ,  I  th ink  what  we wou ld  probab ly  

need to  check because I  th ink  tha t  must  have  been a  

cons idera t ion  a t  the  t ime where  you have t ransact ion 10 

between government  and government .   That  m ight  have  

been a  fac to r  tha t  we ighed in .  

CHAIRPERSON:    Bu t  o rd inar i l y  i t  …[ in te rvenes]  

PROF MOKGORO:    Ord inar i l y  i t  shou ld .  

CHAIRPERSON:    Ja .  

ADV HOFMEYR:    Bu t ,  P ro f  Mokgoro ,  you were  the  one 

who was mak ing  the  dec i s ions,  so  d id  you take  tha t  in to  

account?   D id  you say i t  i s  okay to  au thor i se  th i s  payment  

because i t  i s  government  to  government?  

PROF MOKGORO:    I  am say ing  tha t  because i t  i s  20 

government  to  government  and because there  had been  

these d iscuss ions tha t  had taken  p lace and unfor tunate l y  

when th is  serv ice  prov ider  was engaged w i th  in  meet ings  

tha t  I  d id  no t  a t tend,  the  to ta l i t y  o f  the  issues a t  hand was  

such tha t  because o f  the  pressure ,  r igh t ly  o r  wrong ly ,  we  



01 OCTOBER 2020 – DAY 274 
 

Page 133 of 310 
 

p roceed w i th  th i s  p ro jec t  and I  s igned the  – I  gave the  

ins t ruc t ion  to  p rocess [ ind is t inc t  –  d ropp ing  vo ice ]  

ADV HOFMEYR:    Where  was the  pressure  f rom? 

PROF MOKGORO:    Wel l ,  the  a i r l i ne  had to  s ta r t  opera t ing  

-    I  wou ld  have to  check the  reco rds  -  on  a  par t i cu la r  da te  

and I  th ink  tha t  must  have been one [ ind is t inc t  –  d ropp ing  

vo i ce ]  tha t  th is  th ing  had to  be  processed.  

ADV HOFMEYR:    Wel l ,  tha t  wou ld  on l y  have come in  the  

agreement  tha t  had not  been s igned ye t ,  wou ld  i t  no t?  

PROF MOKGORO:    Yes the  [ ind is t inc t  –  d ropp ing  vo ice ]  10 

ADV HOFMEYR:    Thank you.   In  conc lus ion ,  Cha i r,  i f  I  

may jus t  pu t  one or  two to  Pro f  Mokgoro .   We s tar ted  your  

ev idence today w i th  the  Premier ’s  inaugura t ion  speech in  

June o f  2014.   You w i l l  remember  tha t  tha t  commi t ted  the  

prov ince to  a  who le  lo t  o f  in i t ia t i ves  over  the  year.   Do you  

reca l l  tha t?  

PROF MOKGORO:    I  reca l l  tha t ,  Cha i r.  

ADV HOFMEYR:    And then we move to  the  MRRRP pro jec t  

wh ich  i t se l f  had a  number  o f  in i t ia t i ves  ident i f ied  fo r  the  

re juvenat ion  o f  Maf ikeng.   You reca l l  tha t?  20 

PROF MOKGORO:    I  reca l l  tha t ,  Cha i r .  

ADV HOFMEYR:    I  wou ld  jus t  l i ke  to  emphas ise  and  

h igh l igh t  one or  two o f  them.   There  was go ing  to  be  

increased secur i t y  p rov ided in  Maf ikeng was there  no t?  

PROF MOKGORO:    Yes,  Cha i r .  
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ADV HOFMEYR:    There  was go ing  to  be  water  and 

san i ta t ion  in f ras t ruc ture  tha t  was  go ing  to  be  improved,  

cor rec t?  

PROF MOKGORO:    Yes,  Cha i r .  

ADV HOFMEYR:    There  was  go ing  to  be  decay ing 

e lec t r i f i ca t ion  in f ras t ruc tu re  f i xed ,  cor rec t?  

PROF MOKGORO:    Yes,  Cha i r .  

ADV HOFMEYR:    And fo r  a l l  o f  those in i t ia t i ves  there  was  

132 mi l l ion  r ing  fenced in  the  o f f i ce  o f  the  Premier ,  i s  that  

cor rec t?  10 

PROF MOKGORO:    Yes,  Cha i r .  

ADV HOFMEYR:    What  –  I  wou ld  l i ke  your  comment  on  

th is ,  P ro f  Mokgoro ,  because what  concerns me about  what  

t ransp i red  is  tha t  50  m i l l ion  was  taken out  o f  tha t  r ing  

fenced amount  wh ich  go ing  to  fac i l i ta te  th ings l i ke  secur i t y ,  

enhanced sewerage sys tems,  be t te r  e lec t r i f i ca t ion ,  water  

and san i ta t ion  in  the  prov ince and i t  was put  towards a  

subs idy  to  a  government  en t i t y  so  tha t  f l i gh ts  cou ld  come.   

A re  you concerned about  tha t?  

PROF MOKGORO:    Wel l ,  cer ta in l y  I  am concerned about  a 20 

long shopp ing  l i s t  o f  p r io r i t ies  and in  the  end when the  

imp lementa t ion  takes p lace tha t  tha t  shopp ing  l i s t  i s  no t  

imp lemented and  the  quest ion  o f  p r iva t i za t ion  happens to  

be  those who have been e lec ted  and when they take  

dec is ions about  p r iva t i za t ion ,  the  imp lemente rs  have a  ro le  
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to  adv i se  bu t  u l t imate ly  they imp lement .  

ADV HOFMEYR:    Thank you,  Cha i r ,  those are  ou r  

quest ions.    

CHAIRPERSON:    P remier ,  a t  page 97 befo re  your  

s ignature  there  is  wr i t ing  there .   You know,  some –  they  

way they made th is  copy I  th ink  some words are  m iss ing  

bu t  I  see the  second l ine  tha t  says :  

“That  the  above c la im is  cor rec t  and tha t  payment  

has no t  p rev ious ly  been made. ”  

I  suspect  tha t  i t  must  be  mean ing  tha t  what  i s  m iss ing  is  10 

someth ing  l i ke  I  cer t i f y .  

ADV HOFMEYR:    I  th ink  so ,  Cha i r ,  because the  las t  l ine  in  

the  A f r i kaans I  th ink  has geser t i f i seer  cu t  o f f .  

CHAIRPERSON:    Yes.  

ADV HOFMEYR:    So I  a lso  in t imated tha t  i t  must  say  

cer t i f ied ,  tha t  i s  the  above c la im,  cor rec t .  

CHAIRPERSON:    Yes,  yes .   Do  you –  we l l ,  you  wou ld  

know th is .   I s  tha t  what  i t  i s  supposed to  mean?  You must  

have s igned qu i te  a  number  o f  documents  l i ke  th is  be fore .  

PROF MOKGORO:    What  page are  we on,  Cha i r /  20 

CHAIRPERSON:    97 .  

PROF MOKGORO:    Yes.  

CHAIRPERSON:    Ja .   A t  the  bo t tom o f  the  page there  is  

some wr i t ing  there  tha t  appears  above the  da te .   Can you 

see tha t?  
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PROF MOKGORO:    Above the  da te?  

CHAIRPERSON:    Above the  da te ,  yes .   Can you see there  

is  –  I  th ink  i t  i s  th ree  –  i t  i s  one sentence t rans la ted  in to  

th ree  languages.  

PROF MOKGORO:    Yes,  I  can see  tha t ,  Cha i r .  

CHAIRPERSON:    Ja .  

PROF MOKGORO:    That :  

“The above c la im is  cor rec t  and  tha t  payment  has  

no t  p rev ious l y  been made. ”  

CHAIRPERSON:    Yes,  I  am say ing  i t  looks  l i ke  t here  are  10 

some words tha t  have been cu t  o f f  bu t  I  suspect  tha t  w i th  

regard  to  the  Eng l ish  sentence there  tha t  p robab ly  what  

has been cu t  o f f  p robab ly  says I  cer t i f y ,  so  tha t  i t  wou ld  

read:  

“ I  cer t i f y  tha t  the  above c la im is  cor rec t  and tha t  

payment  has no t  p rev ious l y  been made. ”  

You wou ld  now maybe how these  documents  used  to  read 

a t  the  t ime you were  Act ing  DG? 

PROF MOKGORO:    No,  I  wou ld  no t  have a  reco l lec t ion .  

CHAIRPERSON:    Yes,  bu t  wou ld  you th ink  a long the  same 20 

l ines  as  me tha t  …[ in tervenes]  

PROF MOKGORO:    P robab ly  yes,  Cha i r .  

CHAIRPERSON:    Yes,  yes .   And i f  tha t  i s  so ,  i t  seems to  

me and I  want  you to  comment  on  th is ,  tha t  th is  document  

contempla tes  tha t  you need to  make su re  tha t  you are  no t  
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mak ing  a  second payment  in  regard  to  –  you are  no t  pay ing  

–  doub le  pay ing ,  so  to  speak,  you are  no t  mak ing  a  

payment  tha t  has  a l ready been made before .  

PROF MOKGORO:    Cor rec t ,  Cha i r .  

CHAIRPERSON:    Ja .   And then where  i t  says  you ce r t i f y  

tha t  the  above c la im is  cor rec t ,  I  wonder  whether  one  

shou ld  no t  unders tand tha t  to  mean you are  cer t i f y ing  tha t  

mak ing  th is  payment  w i l l  be  cor rec t ,  i t  i s  p roper ,  i t  is  lega l ,  

tha t  k ind  o f  th ing .   Would  tha t  be  your  unders tand ing  as  

we l l  o r  wou ld  you have a  d i f fe ren t  unders tand ing  o f  what  10 

th is  m ight  mean?  

PROF MOKGORO:    My unders tand ing  is  tha t  a  c r i t i ca l  

depar tment  had been d rawn in to  the  process or  fac i l i ta t ing 

–  they are  mak ing  th is  amount  ava i lab le  and tha t  was 

Prov inc ia l  Treasury  apar t  f rom the  depar tment .   So w i th  the  

invo l vement  o f  P rov inc ia l  Treasury  I  wou ld  have no reason 

a t  the  t ime to  doubt  even the i r  const i tu t iona l  ro le .  

CHAIRPERSON:    Okay.   I  assume tha t  there  is  no  

in ten t ion  to  re -examine the  Premie r?  

ADV HOFMEYR:    Cha i r ,  we have jus t  been exchang ing  20 

…[ in tervenes]  

ADV MOKOTE:   Yes,  we have been [ inaud ib le  –  speak ing  

s imul taneous ly ]  

ADV HOFMEYR:    Notes  on  the  po in t  so  i f  I  can  hand over  

to  my learned f r iend.  
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CHAIRPERSON:    Yes.  

ADV MOKOTE:   Yes,  thank you,  Cha i r ,  there  is  indeed a  

need to  re -examine.   I f  I  may jus t  i l l us t ra te?   For  example  

the  Cha i rperson  has a l ready communica ted  tha t  the  

impress ion  concern ing  two amounts  tha t  were  tes t i f ied 

about .   F i rs t l y ,  o f  the  R110 mi l l ion  payment  and compared 

to  the  4  and a  coup le  hundred thousand tha t  we  ta lked  

about .   When I  read i t  I  wou ld  a lso  l i ke  to  ge t  c la r i f y  f rom – 

and fo r  purpose o f  the  Commiss ion .  

CHAIRPERSON:    Yes.  10 

ADV MOKOTE:   Because the  impress ion  is  tha t  we cou ld  

be  ta lk ing  about  one and the  same th ing  when the  o ther  i s  

ta lk ing  about  a  fund and the  o ther  i s  ta lk ing  about  an  

annua l  fee .  

CHAIRPERSON:    Yes.  

ADV MOKOTE:   So i f  we leave i t  as  th is ,  i t  w i l l  c rea te  an  

impress ion  tha t  we are  ta l k ing  about  app les  when one  

cou ld  be  a  pear .  

CHAIRPERSON:    You –  are  you say ing  you wou ld  l i ke  to  

re -examine,  tha t  you have one o r  two quest ions?  20 

ADV MOKOTE:   We would  de f in i te ly  l i ke  to  re -examine,  

yes .  

CHAIRPERSON:    Wou ld  i t  be  someth ing  as  shor t  as  tha t ,  

one or  two quest ions,  o r  i s  i t  much  more  invo l ved?  

ADV MOKOTE:   I t  i s  a  b i t  more  invo lved.  
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CHAIRPERSON:    Ja ,  how much t ime?  

ADV MOKOTE:   I  have a  number  o f  th ings.  

CHAIRPERSON:    Yes,  how much t ime do you th ink  you 

wou ld  requ i re?   I  am t ry ing  to  see –  we were  t ry ing  to  make  

sure  tha t  we can re lease the  Premier  when we go fo r  lunch  

so  tha t  he  does  not  have to  come back and you do not  

have to  come back.  

ADV MOKOTE:   Ja.  

CHAIRPERSON:    When we go to  the  next  w i tness.  

ADV MOKOTE:   When we go to  the  next  w i tness.  10 

CHAIRPERSON:    So  but  i t  m igh t  depend how long you are  

go ing  to  be  whether  I  a l low you to  s ta r t  re -examin ing  

be fore  we go on lunch or  we go and lunch and come back.  

ADV MOKOTE:   I  w i l l  say ,  Cha i r ,  i t  i s  substant ia l l y  long (?)  

par t  o f  the  cr i t i ca l  in fo rmat ion  tha t  needs to  be  done and I  

must  take  the  b lame tha t  I  –  no t  to  be  ab le  to  f ind  the  

document .   There  was a  quest ion  ear l ie r  on  about  the  

request  fo r  p roposa l ,  whether  there  was a  process l i ke  tha t  

and I  can remember  vague ly  see ing   a  document  o f  tha t  

na ture  and i t  m igh t  be  impor tan t  tha t  we get  i t  –  i f  we get  i t  20 

then we br ing  to  the  Commiss ion .  

CHAIRPERSON:    Yes.  

ADV MOKOTE:   So I  do  be l ieve  tha t  a  lo t  o f  –  i t  i s  no t  

go ing  to  be  jus t  a  qu ick  c la r i f i ca t ion  process.  

CHAIRPERSON:    Yes,  yes .  
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ADV MOKOTE:   I f  an  ar rangement  has to  be  made fo r  tha t  

purpose,  I  w i l l  be  in  the  Cha i r ’ s  hands but  de f in i te ly  i t  i s  

no t  a  quest ion  o f  jus t  runn ing  th rough the  m i l l  w i th  th is  

th ing .  

CHAIRPERSON:    Wel l ,  the  re -examinat ion  in  te rms o f  the  

regu la t ions must  be  fo r  c la r i f i ca tory  pu rposes.  

ADV MOKOTE:   Yes,  yes .  

CHAIRPERSON:    Ja ,  in  the  Commiss ion .  

ADV MOKOTE:   Yes.  

CHAIRPERSON:    So ,  s t r i c t l y  speak ing ,  I  wou ld  no t  a l low  10 

quest ions tha t  a re  no t  a imed a t  c la r i f i ca t ion .  

ADV MOKOTE:   Ja.  

CHAIRPERSON:    I  wou ld  on ly  a l low those tha t  a re  a imed  

a t  c la r i f i ca t ion .  

ADV MOKOTE:   Def in i te ly .  

CHAIRPERSON:    So  there  is  the  quest ion  o f  whether  you 

are  suggest ing  tha t  we re lease the  Premie r  and another  

day be  ar ranged fo r  you to  re -examine or  whether  you are  

say ing  we l l ,  maybe le t  us  ad jou rn  and you wou ld  l i ke  to  re -

examine h im a f te r  the  ad journment?   What  wou ld  you l i ke  20 

to  see happen?  

ADV MOKOTE:   Could  I  perhaps before  I  answer  tha t  a lso  

have a  m inute  to  jus t  confe r  w i th  the  Premie r  inso fa r  as  h is  

t ime ava i lab i l i t y?  

CHAIRPERSON:    Do you want  to  wa lk  across  and wh isper  
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to  h im wh i le  I  am here  or  d id  you want  to  have –  we w i l l  

no t  hear ,  I  th ink ,  what  you w i l l  say .   I f  you  ab le  to  wh isper .  

ADV MOKOTE:   Let  me jus t  do  tha t .  

CHAIRPERSON:    Ja ,  jus t  go  approach h im and wh isper  

and wh isper  and then le t  me know.  

ADV MOKOTE:   Thank you.   Thank you,  Cha i r .  

CHAIRPERSON:    Ja .  

ADV HOFMEYR:    P ro f  Mokgoro ,  can I  suggest  you tu rn  o f f  

your  m ic rophone,  jus t  fo r  the  purposes?  Thank you .  

ADV MOKOTE:   Thank you,  Cha i r.   We have jus t  10 

d iscussed.   I  th ink  I  want  to  pu t  my head on the  b lock  and  

say tha t  my re-examinat ion  w i l l  no t  take  30 minutes  and we  

can do tha t  –  perhaps le t  us  do  i t  a f te r  –  le t  us  take  a  

break and do i t  a f te r  the  b reak so  tha t  I  can jus t  connect  

them qu ick l y  and  e l im ina te  hav ing  to  go  in to  unnecessary  

s tu f f .  

CHAIRPERSON:    Okay.   Ms Hofmeyr,  what  do  you say?  

ADV HOFMEYR:    Can I  jus t  seek a  po in t  o f  c la r i f i ca t ion  

f rom my lea rned f r iend?  There  seemed to  be  suggest ion  

tha t  there  is  a  new document  tha t  we have not  seen .  20 

ADV MOKOTE:   Yes.  

ADV HOFMEYR:    A request  fo r  p roposa l .   I f  tha t  i s  so  we 

wou ld  need to  see i t .  We cer ta in ly  cannot  p roceed to  re -

examinat ion  in  a  s i tua t ion  where  we have not  seen the  

document  and Pro f  Mokgoro  has no t  been quest ioned on i t .   
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I s  there  indeed a  document  tha t  we  shou ld  see? 

ADV MOKOTE:   Prof  Mokgoro  has  fo r tunate l y  in  h i s  bund le  

has a  copy o f  the  request  fo r  p roposa l  da ted  5  August  

2014.   I  know i t  we l l .    That  may jus t  be  one th ing .   What  

we w i l l  do  w i th  tha t  document  because i t  –  we w i l l  send i t  

to  the  ev idence leaders ,  we do no t  need to  c la r i f y  about  i t .   

I  w i l l  c la r i f y  about  o ther  th ings tha t  I  th ink  need 

c la r i f i ca t ion .  

CHAIRPERSON:    Okay.  

ADV MOKOTE:   Ja and th is  document ,  the  ev idence  10 

leaders  can cons ider  a t  own t ime and i f  needs be and word  

is  needed f rom Pro fessor,  tha t  can be ar ranged.   Yes .  

CHAIRPERSON:    Okay.   I  th ink  then we must  take  the  

lunch ad journment .   I t  i s  twenty  n ine  m inutes  to  two.   We 

come back a t  ha l f  past  two and  then there  w i l l  be  re -

examinat ion  and then a f te r  tha t  we w i l l  then have the  next  

w i tness.  

ADV HOFMEYR:    Thank you,  Cha i r,  we may request  an  

oppor tun i ty   jus t  to  cons ider  the  document  over  the  break.  

CHAIRPERSON:    Yes.  20 

ADV HOFMEYR:    Because i t  may be tha t  we can dea l  w i th  

i t  then.   I f  i s  unfor tunate  tha t  i t  i s  be ing  presented on ly  

now.  

CHAIRPERSON:    Yes,  yes .  

ADV HOFMEYR:    Bu t  we can do what  we can to  make the  
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p rocess e f f i c ien t .  

CHAIRPERSON:    Okay.   A l r igh t ,  we a re  go ing  to  ad journ  

then fo r  lunch,  we w i l l  resume a t  ha l f  past  two .   We 

ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Yes Ms Hofmeyr?  

ADV HOFMEYR:   Thank you Cha i r.   Cha i r  we have taken  

the  lunch ad journment  in  the  expecta t ion  tha t  we wou ld  be  

re turn ing  fo r  P ro fessor  Mokgoro  to  be  re -examined,  bu t  10 

be fore  the  lunch  break I  had requested an oppor tun i ty  to  

cons ider  some o f  the  documents  wh ich  my learned f r iend 

had ind i ca ted  they had rece ived recent ly  and wh ich  may be 

per t inent  to  the  mat te rs  invo lv ing  Pro fessor  Mokgoro .   I  d id  

take  an oppor tun i ty  to  look  th rough  some o f  the  documents  

over  the  lunch break.    

I  unders tand there  to  be  two separa te  se ts  o f  

documents .    There ’s  a  bund le  tha t  P ro fessor  Mokgoro  

asked h is  o f f i ce  to  pu t  together  fo r  h im,  tha t  was the  

bund le  tha t  I  had seen some documents  in ,  and then  20 

there ’s  another  se t  o f  documents  wh ich  have a l so  been 

obta ined.    

The documents  tha t  I  d id  see and  d iscuss w i th  the  

invest iga to rs  a re  documents  tha t  cer ta in l y  requ i re  fu r the r  

invest iga t ion ,  they are  documents  wh ich  the  Commiss ion  
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has  spec i f i ca l l y  requested over  the  per iod  o f  th is  

invest iga t ion  and  we were  led  to  unders tand d id  no t  ex is t .   

What  I  have seen  suggest  tha t  those documents  have been 

found and do ex is t  and in  my submiss ion  i t  wou ld  no t  

appropr ia te  to  p roceed to  the  re -examinat ion  in  a  s i tua t ion  

where  there  m igh t  be  mater ia l  documents  tha t  we haven ’ t  

ye t  had an oppor tun i ty  to  cons ide r,  and p lace w i th in  the  fu l l  

mat r i x  o f  the  ev idence re la ted  to  Pro fessor  Mokgoro ’s  

tes t imony.  

I  have d iscussed  the  mat te r  w i th  my learned f r iend ,  10 

I  unders tand h im  to  be  essent ia l l y  in  agreement  bu t  what  

we p ropose be done is  tha t  we  ad journ  now,  inso fa r  as  

Pro fessor  Mokgoro ’s  ev idence  is  concerned.   He be 

re leased so  tha t  we can obta in  the  documents ,  I  

unders tand they w i l l  be  sent  th rough to  us  by  Pro fessor  

Mokgoro ’s  a t to rney in  due course .   They on ly  have one  

copy here  today.   We can then cons ider  them and then 

cer ta in ly  engage  w i th  ou r  lea rned f r iends about  what  we  

make o f  the  documents  and what  the  fu r ther  p rocess  

shou ld  be .  20 

I  can hand over  to  my learned f r iend i f  there  i s  

anyth ing  he  wants  to  add,  i f  I  may.  

CHAIRPERSON:    Yes.  

ADV MOKOTE:    Thank you Cha i rpe rson,  jus t  to  ind ica te  

tha t  we are  in  agreement  w i th  the  p rocess p roposed.  
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CHAIRPERSON:    Yes.  

ADV MOKOTE:    Also,  because  we haven ’ t  a lso  had an 

oppor tun i ty  to  have a  v iew o f  the  documents .  

CHAIRPERSON:    Yes.  

ADV MOKOTE:    So i t  i s  on ly  fa i r  tha t  we a l l  ge t  an  

oppor tun i ty  to  re f lec t  on  them.  

CHAIRPERSON:    Yes,  okay.   Okay,  no  tha t  i s  f ine .    I  don ’ t  

have a  prob lem tha t  we do tha t  there fo re  we w i l l  pos tpone 

the  re -examinat ion  o f  P ro fessor  Mokgoro  to  a  da te  s t i l l  to  

be  f i xed ,  pa r t i cu la r ly  because h is  re -examinat ion  won ’ t  10 

take  long and even i f  Ms Hofmeyr  a f te r  hav ing  s tud ied  the  

documents  m ight  w ish  to  pu t  some quest ions to  Pro fessor  

Mokgoro  be fore  re -examinat ion  happens,  I  don ’ t  th ink  tha t  

ev idence w i l l  take  long.   I  th ink  we may – we must  a l l  be 

ready tha t  we m ight  have to  –  P ro fessor  Mokgoro  m ight  

have to  come back fo r  an  even ing  sess ion .   We do ho ld  

even ing  sess ions  somet imes so  du r ing  the  day there  w i l l  be  

w i tnesses who g ive  ev idence  and o ther  w i tnesses might  

come a t  four  o ’c lock  or  f i ve  o ’ c lock ,  we hear  tha t  ev idence  

depend ing  how long i t  i s  go ing  to  be ,  i t  m igh t  be  up  to  20 

seven,  i t  m igh t  be  up  to  e igh t  and so  on .  

 So we might  have to  do  tha t  because a  number  o f  –  

most  o f  the  days  are  k ind  o f  f i l l ed  up  fo r  the  res t  o f  the 

year  so  we might  have to  do  tha t ,  bu t  i f  an  open ing  

happens on one o f  the  days then  we can look a t  tha t  as  
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we l l .  

 So  there fore ,  P ro fessor  Mokgoro  we are  go ing  to  

ad journ  –  postpone the  hear ing  o f  your  re -examinat ion  and 

another  da te  w i l l  be  ar ranged and t ime and your  lawyer  w i l l  

le t  you know.   I s  tha t  a l r igh t?  

PROF MAKGORO:   That  i s  okay,  thank you very  much 

Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t ,  you a re  there fo re  excused  

fo r  today.  

PROF MOKGORO:   Thank you Cha i r.  10 

CHAIRPERSON:    Thank you.    

ADV HOFMEYR:    Cha i r  we next  have the  ev idence o f  Ms  

Memela ,  we do need to  move th ings around a  b i t  to  ensure  

she has the  r igh t  f i l es ,  cou ld  we take a  br ie f  ad jou rnment  

to  fac i l i ta te  tha t?  

CHAIRPERSON:    Ja ,  okay.  

ADV HOFMEYR:   Thank you so  much.  

CHAIRPERSON:    We wi l l  ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 20 

INQUIRY RESUMES 

CHAIRPERSON:    A re  we ready?   

ADV HOFMEYR:    Yes thank you Cha i r.  

CHAIRPERSON:    Okay.  

ADV HOFMEYR:   Cha i r  I  wou ld  l i ke  to  jus t  beg in  w i th  
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o r ien ta t ing  ourse l ves in  re la t ion  to  Ms Memela ’s  ev idence,  

because the  Commiss ion  las t  rece ived ev idence f rom Ms 

Memela  in  February  o f  th is  year  and in  the  course  o f  tha t  

ev idence you had  granted he r  leave to  be  re -examined,  and 

tha t  was conf ined to  a  per iod  o f  two hours ,  there  was an  

oppor tun i ty  a f fo rded to  Ms Memela  to  make app l i ca t ion  fo r  

a  longer  pe r iod  i f  requ i red  and she dec l ined tha t  

oppor tun i ty.   Now s ince those events  in  February  the  

Commiss ion  has rece ived the  ev idence o f  Mr  Ndzeko,  and  

Mr  Ndzeko ’s  ev idence took p lace las t  month ,  on  the  26 t h  o f  10 

August  and tha t  ev idence imp l ica ted  Ms Memela  in  var ious  

mat ters ,  wh ich  I  w i l l  come to  in  a  moment ,  i t  a lso  

imp l ica ted  her  lega l  representa t i ve  who appears  t oday to  

rep resent  he r,  Ms Mban jwa,  who was a lso  her  lega l  

rep resenta t i ve  on  the  las t  occas ion  tha t  Ms Memela  

appeared.   So,  a f te r  Mr  Ndzeko ’s  ev idence the  lega l  team 

and invest iga tors ,  th rough the  Secre tar ia t  w ro te ,  bo th  to  

Ms Memela  and Ms Mban jwa and ind ica ted  to  them tha t  Mr  

Ndzeko ’s  ev idence had imp l ica ted  them and inv i ted  them to 

prov ide  a f f idav i t s  to  the  Commiss ion  in  o rder  to  respond to  20 

Mr  Ndzeko ’s  ev idence.   There  were  responses rece ived,  

bo th  f rom Ms Mban jwa and Ms Memela .   Ms Mban jwa ’s  

response came in  on  the  9 t h  o f  September  and he r  a t t i tude 

was tha t  Mr  Ndzeko had not  imp l i ca ted  her  in  h is  ev idence.   

She had conc luded tha t  the  request  fo r  an  a f f idav i t  f rom 
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her  was based,  e i ther  on  a  m isunders tand ing  on Mr  

Ndzeko ’s  tes t imony o r  on  o ther  u l t e r io r  mot ives  and  so  she 

dec l ined to  fu rn ish  an  a f f idav i t  to  the  Commiss ion .   Ms 

Memela ’s  response was,  in i t ia l l y  to  ask  fo r  a  ser ies  o f  the 

documents  tha t  had been re fer red  to  in  the  course  o f  Mr  

Ndzeko ’s  ev idence and those documents  were  prov ided to  

her  on  the  14 t h  o f  September,  they compr i sed the  fo l low ing.  

 There  were  the  two a f f idav i t s  f rom the  members  o f  

the  Po l ice  Force  a t  Mount  Frere ,  they were  the  hand-

wr i t ing  exper t ’s  a f f idav i t  and repor t .   There  was the  10 

a f f idav i t  o f  Ch ie f  S igcau and there  was Mr  Ndzeko ’s  

a f f idav i t  and Mr  A i res  a f f idav i t .  There  was a l so  a  request  

fo r  an  a f f idav i t  f rom Mr  Ph i r i .   Now I  must  jus t  remind 

everyone who Mr  Ph i r i  was.   Mr  Ph i r i  was the  ac t ing  CEO 

at  the  t ime tha t  bo th  the  GPU sa le  occur red  and the  award  

o f  the  tender  t o  AAR and JM Av ia t ion .   There  was a  

re ference in  February,  dur ing  Ms Memela ’s  ev idence and I  

th ink  subsequent  to  tha t  fo r  a  vers ion  f rom Mr  Ph i r i  to  be 

ob ta ined on mat te rs  and Ms Memela  was to ld ,  th rough her  

a t to rney,  Ms Mban jwa a t  the  t ime tha t  the  Commiss ion  had 20 

engaged w i th  Mr  Ph i r i  and tha t  i t  was in  the  process o f  

ob ta in ing  an  a f f idav i t  f rom h im.   So when those f i rs t  se t  o f  

documents  were  prov ided to  Ms Memela  on  the  14 t h  the  

response and request  fo r  Mr  Ph i r i ’s  a f f idav i t  was  

responded to  on  the  bas is  tha t ,  as  soon as  the  Commiss ion  
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rece ived i t ,  i t  wou ld  prov ide  i t  to  Ms Memela  and tha t  took 

p lace on the  17 t h  o f  September.   There  was a  l ink  p rov ided 

–  there  m ight  have been a  l i t t le  b i t  o f  a  de lay  in  her  be ing  

ab le  to  access the  l ink ,  bu t  my unders tand ing  is  tha t  tha t ’s  

a lso  been rece ived by  Ms Memela .  

 There  was no a f f idav i t  fo r thcoming  f rom Ms Memela ,  

desp i te  the  inv i ta t ion  fo r  her  to  address the  mat te rs  ra ised  

in  Mr  Ndzeko ’s  ev idence and as  a  consequence o f  tha t ,  on 

the  23 r d  o f  September,  we wro te  aga in  to  Ms Mban jwa and  

not i f ied  her  tha t ,  because there  had been no a f f idav i t  10 

fo r thcoming and because o f  the  ev idence o f  Mr  Ndzeko and 

i t s  imp l ica t ions fo r  Ms Memela ,  the  lega l  team wou ld  make  

a  request  today to  be  g iven the  oppor tun i ty  to  quest ion  Ms 

Memela  about  those aspects  be fo re  the  commencement  o f  

her  re -examinat ion  and she was  adv i sed tha t  she shou ld  

come p repared to  be  ab le  to  answer  those quest ions.   

There  was co r respondence then rece ived yesterday f rom 

Ms Mban jwa on  beha l f  o f  Ms Memela  to  say tha t  they  

in tended to  ob jec t  to  tha t  request .   So,  what  I ’d  l i ke  to  do ,  

w i th  your  leave Cha i r,  i s  jus t  exp la in  why we make the  20 

request  and mot i va te  fo r  i t  and then i f  the  ob jec t ion  is  s t i l l  

pers is ted  w i th ,  then to  hand over  to  my learned f r i end Ms  

Mban jwa to  make any submiss ions she w ishes to  make,  

thank you Cha i r.  

 Cha i r,  we request  an  oppor tun i t y  to  quest ion  Ms 
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Memela  in  re la t ion  to  Mr  Ndzeko ’s  ev idence because what  

he  covered in  h is  ev idence is  pe r t inent  to  the  issues tha t  

Ms Memela  tes t i f ied  about  p rev ious l y  and I ’d  l i ke  to  jus t  

ident i f y  the  nub  o f  the  issue.  Ms Memela ’s  ev idence  

prev ious ly,  in  February,  be fore  th is  Commiss ion  was tha t  

the  payment  o f  R2.5mi l l ion  tha t  came f rom JM Av ia t ion  and  

tha t  was used to  purchase her  Bedfordv iew p roper ty,  was 

not  un toward  in  any way,  i t  was no t  a  co r rup t  payment  and  

the  reason fo r  tha t  i s  because i t  was ac tua l l y  money tha t  

was owed to  her  mothe r  pursuant  to  a  sa le  agreement  tha t  10 

Mr  Ndzeko had entered in to  w i th  her  mother  and wh ich  he r  

mothe r  had then  s imp ly  dec ided to  donate  to  Ms Memela  

fo r  the  pu rposes o f  her  p roper ty  acqu is i t ion .   That  was the  

case,  exp la in ing  on  the  par t  o f  Ms Memela  the  rece ip t  o f  

the  R2.5mi l l ion .  

 The ev idence tha t  has been rece ived f rom Mr  

Ndzeko is  ev idence in  wh ich  he  conceded in  the  end tha t ,  

tha t  sa le  agreement  was a  f raud,  tha t  i t  was not  en tered 

in to  in  2015,  tha t  i t  was entered in to  or  s igned a t  leas t  by  

h im in  2019 and i f  tha t  i s  so ,  Ms Memela ’s  en t i re  20 

exp lanat ion  fo r  the  rece ip t  o f  tha t  R2.5mi l l ion  i s  ca l led  in to  

quest ion .   I  submi t  there  can be no doubt  tha t ,  tha t  

imp l ica tes  Ms Memela  in  very  ser ious mat te rs  and i t  i s  

impor tan t  fo r  th is  Commiss ion  to  be  ab le  to  quest ion  he r,  i f  

fo r  no  o ther  reason than to  g ive  Ms Memela  an  oppor tun i ty  
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to  exp la in  he r  s ide  o f  the  s to ry  in  re la t ion  to  the 

concess ion  made  by  Mr  Ndzeko.   Cha i r  i t ’s  the  work  o f  the  

Commiss ion  to  invest iga te  mat te rs ,  th is  i s  no t  an  

adversar ia l  p roceed ing ,  i t ’s  a  p roceed ing  tha t  o f ten  has 

f lu id i t y  in  i t ,  w i tnesses  get  ca l led  back o f ten ,  as  mat te rs  

deve lop ,  the  ge t  quest ioned  by  more  than one  

rep resenta t i ve  o f  the  lega l  team because they a re  

imp l ica ted  or  have re levant  ev idence to  g ive  in  d i f fe ren t  

a reas and so  i t ’s  in  accordance w i th  i t s  inves t iga t ive 

funct ion ,  coup led  w i th ,  I  submi t ,  the  impor tance o f  fa i rness 10 

to  w i tness aga ins t  who imp l ica t ions are  made  to  be  

a f fo rded an oppor tun i ty  to  g i ve  the i r  account  o f  events  and 

so  i t ’s  aga ins t  tha t  backdrop tha t  we submi t  i t  wou ld  be  

appropr ia te  to  quest ion  Ms Memela  on  the  mat te rs  a r is ing  

f rom Mr  Ndzeko ’s  ev idence.   I  submi t  tha t  she was g iven 

fo rewarn ing  o f  the  fac t  tha t  the  request  wou ld  be  made 

today,  she ’s  been  prov ided w i th  a l l  the  documents  tha t  she  

requested and so  there  cou ld  be  no pre jud ice  to  her  w i th  

the  mat te r  p roceed ing  on tha t  bas is  today and those are  

the  grounds on wh ich  we submi t  i t  wou ld  be  appropr ia te  fo r  20 

the  request  to  quest ion  he r  to  be  granted.   I f  I  may then 

hand over  to  my  learned f r iend i f  there ’s  an  i ssue to  be  

taken w i th  tha t  request .  

CHAIRPERSON:    Yes,  Ms Mban jwa do you –  you  oppose 

the  request?  
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MS MBANJWA:    I  do  Cha i r.  

CHAIRPERSON:    S tand c loser  to  your  m ic .  

MS MBANJWA:    Cha i r,  I  do  no t  know when I ’m s i t t ing ,  

maybe jus t  fo r  p rocedura l  reasons,  when I ’m s i t t ing  here  

I ’m  ra is ing  my hand to  ra i se  an  ob jec t ion ,  I  th ink  I ’m  

not…[ in tervenes] .  

CHAIRPERSON:    Don ’ t  ra ise  your  hand,  you ’ l l  be  g iven a  

chance to  speak a t  some s tage,  don ’ t  ra ise  the  hand.  

MS MEMELA:    Oh,  I  thought  I  was inv is ib le  to  the  Cha i r,  

so  bas ica l l y,  f i rs t  th ing  wh ich  I  want  to  do  is  jus t  10 

housekeep ing ,  I  jus t  want  to  exchange…[ in tervenes] .  

CHAIRPERSON:    I ’m  sor ry,  where  you are  s tand ing ,  i t  may 

be tha t  what  you are  say ing  is  no t  captured  by  the  

record ing  proper ty,  because i t  th ink  you ’ re  s tand ing  fa r  

away f rom the  mic .   I f  there  i s  d i f f i cu l t y  –  a re  you ab le  to  

speak c lose  to  the  m ic  wh i le  s tand ing?  

MS MEMELA:    I ’m  not  sure  Cha i r.  

CHAIRPERSON:    Wel l  I ’ l l  a l low you to  s i t  down,  I ’ l l  a l low 

you to  s i t  down and address me seated,  i f  tha t ’s  go ing  to  

make th ings eas ie r.  20 

MS MEMELA:    Thank you Cha i r,  bu t  f i rs t  can I  wa lk  over  

to  Ms Memela  I  jus t  want  to  exchange the  Bund le ,  I  want  

the  Bund le ,  she took the  Bund le  I  was prepar ing  on? 

CHAIRPERSON:    Oh,  she took your  Bund le ,  okay.  

MS MEMELA:    Cha i r  you w i l l  gu ide  me i f  I  am not  very  
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aud ib le?  

CHAIRPERSON:    Ja .  

MS MEMELA:    F i rs t l y,  th is  request  by…[ in te rvenes] .  

CHAIRPERSON:    So ,  i s  the  f i rs t  th ing  tha t  the  ob jec t ion  

s tands,  cont inues? 

MS MEMELA:    Yes,  we are  ob jec t ing .  

CHAIRPERSON:    Oh,  okay,  a l r igh t ,  yes  g i ve  me your  

submiss ions,  reasons.  

MS MEMELA:    F i r s t  Cha i r,  we d id  wr i te  a  le t te r  to  the 

Commiss ion  and we sa id  in  the  l e t te r  to  the  Commiss ion ,  10 

we are  prepared  to meet  the  Commiss ion  ha l fway.   I f  the  

Commiss ion  has  cer ta in  w i tnesses tha t  i s ,  Ms Hofmeyr,  

wh ich  she wants  to  address to  us  we w i l l  answer  those 

quest ions.   She can g ive  them to  us  in  wr i t ing  and then we  

w i l l  a lso  answer  them in  wr i t ing .  

CHAIRPERSON:    Why must  tha t  be  the  case?  

MS MEMELA:    No,  the  reason why tha t  must  happen i s  

because we are  o f  the  honest  v iew tha t  i t  i s  go ing  to  he lp  

us  i f  we go f i rs t  and the  reason  why we a re  say ing  we 

shou ld  go  f i rs t  i s  because our  unders tand ing  –  I  20 

unders tand what  Ms Hofmeyr  says about  the  f lu id i t y  o f  

the…[ in tervenes] .  

CHAIRPERSON:    So ,  i s  the  pos i t ion  tha t  your  ob jec t ion  is  

no t  to  the  request  as  such but  i t ’s  to  the  sequence as  to  

who –  what  shou ld  happen f i rs t?  
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MS MEMELA:    Yes,  main l y  i t  i s  –  i t  i s  mu l t i -p ronged Cha i r.   

I  was s ta r t ing  w i th  the  f i rs t  one because remember  one  

must  s ta r t  the  be ing  conc i l ia to ry  in  p roceed ings l i ke  these 

because we have a  du ty  to  coopera te .   So,  we sa id ,  we  

want  to  go  f i rs t  and the  reason why we want  to  go  f i rs t  i s  

because we are  o f  the  v iew tha t  . . . [ in te rvenes]   

CHAIRPERSON:    Okay,  okay no ,  I  jus t  want  to  make su re  I  

fo l low.   A re  you say ing ,  you a re  no t  –  you have no 

ob jec t ion  to  me grant ing  the  request  pu t  fo rward  by  Ms  

Hofmeyr,  bu t  you  wou ld  l i ke  to  request  tha t ,  i f  tha t  request  10 

is  g ran ted,  she shou ld  quest ion  Ms Memela  a f te r  you have 

f in ished re-examinat ion ,  i s  tha t  your  pos i t ion?  

MS MEMELA:    Le t  me rephrase,  I  see my c l ien t  nodd ing .  

CHAIRPERSON:    Ja  you c l ien t  i s  nodd ing ,  I  can see.  

MS MEMELA:    Bu t  i t ’s  a  two-pronged …[ in tervenes ] .  

CHAIRPERSON:    She ’s  g iv ing  you  ins t ruc t ions.  

MS MEMELA:    Yes she ’s  g iv ing  me –  yes thank you,  tha t ’s  

why I ’m po in t ing  i t  ou t  Cha i r,  I  must  fo l low her  ins t ruc t ions 

bu t  there  is  a lso  someth ing  wh ich  may  be  –  be fore  I  come 

to  the  next  one,  le t  me jus t  s ta r t  f i rs t  on  a  one wh ich  is  a  20 

lega l  i ssue and the  lega l  i ssue is ,  when we rece ived th is  

request  i t  took  us  by  surp r ise .   Ms Hofmeyr  has made an  

address here  and he reason i t  took  us  by  surp r ise  i s  the  

fac t  tha t  we cou ldn ’ t  see any bas i s  and the  reason  why we 

are  say ing  tha t  there  i s  no  bas i s  i s  because a f te r  Mr  
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Ndzeko had g iven  ev idence…[ in tervenes] .  

ADV HOFMEYR:    Cha i r,  i f  I  may jus t  in te r jec t ,  I  do  

apo log ise  Ms Mban jwa,  I ’ ve  jus t  been to ld  tha t  the  sound  

qua l i t y  i s  par t i cu la r ly  bad and so  t ranscr ip t ion  o f  what  Ms  

Mban jwa is  say ing  is  no t  go ing  to  be  idea l .   I  wonder  i f  I  

shou ld  no t  leave the  pod ium,  we ’ l l  s te r i l i se  so  tha t  i t ’s  sa fe  

fo r  you to…[ in tervenes] .  

CHAIRPERSON:    Le t ’s  do  tha t  ja .  

ADV HOFMEYR:    And then you can comple te  your  

submiss ions here  Ms Mban jwa.  10 

MS MEMELA:    Thank you Cha i r.  

CHAIRPERSON:    I  may jus t  ment ion  to  you,  Ms Mban jwa,  

so  tha t  you know exact ly  what ’s  in  my mind.   I  can  ment ion  

to  you tha t  a f te r  I ’d  heard  Mr  Ndzeko ’s  ev idence w i thout  

the  lega l  team making  any reques t  I  sa id  to  myse l f ,  we l l  i t  

w i l l  be  impor tan t  to  hear  what  Ms Memela  has to  say about  

some o f  the  ev idence tha t  emerged dur ing  Mr  Ndzeko ’s  

ev idence.   So w i th  o r  w i thout  the  lega l  team making  the  

request ,  I  was go ing  to  want  to  hear  Ms Memela ’s  s ide  o f  

the  s to ry  on  some o f  those th ings.  20 

MS MEMELA:    Thank you Cha i r,  fo r  adv i s ing  o f  your  v iew 

a l ready but  I  was  s t i l l  on  the  po in t  o f  say ing ,  th is  request  

caught  us  by  surp r ise  and the  reason is  s imp le ,  i t ’s  

because o f  what  Ms Hofmeyr  has sa id ,  i t  i s  sa id  tha t  these 

proceed ings are  inqu is i to r i a l .   When a  request  was  
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fo rwarded to  us  to  say Mrs  Memela  must  submi t  an  

a f f idav i t ,  we took  the  v iew,  hav ing  l i s tened to  the  aud io  o f  

Mr  Ndzeko tha t  she had not  been imp l ica ted .   I  won ’ t  go  

in to  the  reasons now,  I  w i l l  go  in to  them when the  t ime fo r  

re -exam comes but  then a f te r  tha t ,  we rece ived a  le t te r  

f rom Ms Br idget t  Tshaba la la  wh ich  I  be l ieve  was shared  

w i th  Ms Hofmeyr,  I  w i l l  j us t  read page 8 ,  I ’m  sor ry  

parag raph 8 ,  I  do  have the  Bund le  i f  there ’s  any d ispute  

about  th is  because i t  i s  a  le t te r  tha t  was sent  on  the  21s t  o f  

September  or  da ted  21s t  o f  September  and pa ragraph 8  10 

prov ides as  fo l lows,  

“ In  the  event  o f  her  fa i lu re  to  p rov ide  a  ve rs ion ,  Mr 

Ndzeko ’s  ev idence about  he r  invo l vement  w i l l  be  

und isputed ” .  

 Now,  i f  we accept  tha t  these  are  inqu is i to r i a l  

p roceed ings and i f  we accept  tha t  we run  the  r i sk  and tha t  

i s  the  r i sk  o f  say ing  tha t ,  i f  we do not  f i l e  an  a f f idav i t  

exp la in ing  Mr  Ndzeko ’s  ev idence,  as  they s ta ted  he re ,  they  

sa id  tha t  here  invo lvement  w i l l  be  und isputed.   Our  

unders tand ing  now is  th is  –  and i t  comes f rom pure l y  a  20 

quest ion  o f  p rocedure  and aga in  be fore  I  go  to  the 

quest ion  o f  p rocedure  i t  goes to  what  Ms Hofmeyr  sa id  to  

us  when we had an in te rv iew wi th  her.   She sa id ,  I  as  Ms  

Hofmeyr,  I  am a  lawyer  fo r  the  pub l i c ,  I ’m  not  your  lawyer,  

Mrs  Memela  or  I ’m  not  your  lawyer,  whoever  comes as  a  
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w i tness be fo re  t he  Zondo Commiss ion  be ing  an accused.   

So,  wh ich  means,  there fore  tha t ,  these peop le  come 

rep resented by  peop le  l i ke  us ,  the i r  lega l  adv i so rs  so  why  

now I  am suppor t i ve  o f  Mrs  Hofmeyr  when she says  now,  to  

examine Mrs  Memela  in  o rder  to  p ro tec t  o r  to  ass is t  Mrs  

Memela ,  we are  say ing ,  no ,  we know for  a  fac t  because 

she is  on  record  as  say ing  tha t  she is  no t  go ing  to  ass is t  

any Mrs  Memela  because she is  a  lawyer  fo r  the  pub l i c .  

So,  we are  ra i s ing  tha t  because i t  i s  go ing  to  be  impor tan t  

when we do the  re -examinat ion  when we are  go ing  to  10 

d iscuss ev idence  and documents  wh ich  we are  go ing  to  

submi t  here  wh ich  we know are  a l ready w i th  the  

Commiss ion  and have not  been put  fo rward  in  the  pub l i c  

hear ings a t  leas t .   Now,  we are  now coming  to  the  

inqu is i to r ia l  na ture  o f  these proceed ings.   We are  say ing ,  i f  

Mrs  Hofmeyr  has a l ready made a  conc lus ion  –  because she  

d id  make tha t  conc lus ion  when the  ev idence o f  Mr  Ndzeko 

was led  because  she sa id  tha t  Mr  Memela  ass i s ted  Mr  

Ndzeko by  se l l ing  the  GPU’s  to  her  daughter  and then she  

aga in  made a  conc lus ion ,  she sa id  tha t  –  she sa id  tha t  20 

there  was a  da te  o f  2019 i t  means tha t  i t ’s  f raud.   So she 

has made th is  conc lus ions and now I ’m say ing ,  now tha t  

she has made these conc lus ions wh ich  obv ious are  go ing  

to  f i t  in to  the  repor t  tha t  i s  go ing  to  be  made  by  the  

Commiss ion  to  the  S IU ’s  tha t  i s  the  Spec ia l  Invest iga t ion  
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Un i t ,  what  i s  the  purpose now to  be  ga ined by  now aga in  

examin ing  Ms Memela  and then,  now coming,  Cha i r,  aga in ,  

i f  th is  was an ord ina ry  Cour t  o f  Law,  I  know i t  i s  no t ,  I  

know tha t  the  Commiss ion  –  you as  the  Cha i r  o f  the  

Commiss ion  has a  d isc re t ion  on  what  to  a l low but  aga in  –  

because a t  the  end o f  the  day we ’ re  ta lk ing  here  t ime and 

fo r  us ,  espec ia l l y  fo r  me,  t ime is  money.  Now we’ve  go t  a  

quest ion  we ask,  what  i s  i t  tha t  i s  go ing  to  be  sa id  by  Ms  

Hofmeyr  ask ing  Mrs  Memela  these quest ions and we ’ re  

ask ing  tha t  quest ion…[ in tervenes] .  10 

CHAIRPERSON:    Mr  Mban jwa  a  lo t  w i l l  be  sa id  by  me 

get t ing  cer ta in  c la r i f i ca t ion  f rom Ms Memela .  

MS MEMELA:    Yes,  Your  Worsh ip  jus t  to  pu t  th is  

th ing…[ in te rvenes] .  

CHAIRPERSON:    I t  w i l l  he lp  me a  lo t  to  hear  ja .  

MS MEMELA:    Thank you,  Your  Worsh ip ,  you hav ing  sa id  

tha t  and I  respec t ing  you as  the  Cha i r  o f  th is  Commiss ion ,  

I  s t i l l  need to  pu t  i t  on  record  and the  reason why I ’m 

put t ing  i t  on  reco rd  is  because a t  the  end o f  the  day when 

the  Commiss ion  is  done and dusted a  cer ta in  k ind  o f  j u r i s  20 

prudence  w i l l  have to  come f rom the  hear ings  o f  th is  

Commiss ion  wh ich  is  why I ’m now put t ing  on  record  and  

say ing  tha t ,  genera l l y  in  a  Cour t  o f  Law i f  a  person  wants  

to  re -open –  because tha t  i s  bas i ca l l y  what  we a re  do ing  

we a re  re -open ing .   I  know tha t  she sa id  because o f  the  
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f lu id i t y  bu t  s t i l l  there  must  be  a  bas i s .  Now,  i f  these th ings 

are  go ing  to  be  fo rwarded…[ in tervenes] .  

CHAIRPERSON:    Bu t  the  bas is  i s  tha t  when Ms Memela  

gave ev idence prev ious ly  in  February,  Mr  Ndzeko had not  

g iven ev idence and subsequent ly  Mr  Ndzeko gave ev idence 

wh ich  ra ised cer ta in  i ssues tha t  re la te  to  the  i ssue o f  the  

sa le  o f  land and Ms Memela  had exp la ined the  payment  o f  

the  R2.5mi l l ion  on  the  bas is  tha t  there  was a  genu ine  sa le  

o f  land.  

MS MEMELA:    Yes,  bu t  Your  Worsh ip ,  the  po in t  is ,  these  10 

issues were  t rave rsed a l ready…[ in tervenes] .  

CHAIRPERSON:    Sor ry?  

MS MEMELA:    These i ssues were  t rave rsed a l ready w i th  

Ms Memela…[ in te rvenes] .  

CHAIRPERSON:    They were  no t  t raversed in  the  l igh t  o f  

Mr  Ndzeko ’s  ev idence.  

MS MEMELA:    Bu t  Your  Worsh ip  –  bu t  Cha i r,  i t  i s  no t  

go ing  to  be  the  Commiss ion  tha t  i s  go ing  to  make a  f ind ing  

o f  gu i l t .  I f  th is  was a  c r im ina l  Cour t  there  wou ld  be  

re levance because then procedura l l y  th is  tes t imony   wou ld  20 

be f lawed because what  wou ld  be  sa id ,  i t  wou ld  be  sa id  to  

Ms Hofmeyr,  Ms Hofmeyr  you d id  no t  pu t  the  vers ion  o f  Mr  

Ndzeko to  Mrs  Memela .   In  th is  case,  tha t  d i f f i cu l t y  does 

not  a r i se  and why I ’m say ing  tha t  Your  Worsh ip  i s  tha t  we  

wou ld  love  to  move to  more  impor tan t  th ings because we 
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need the  t ime to  re -examine tha t  i s  tha t  and then now 

coming now to  the  o ther  i ssue,  because you have a l ready 

adv ised me,  Your  Worsh ip ,  tha t  you are  a lso  o f  the 

inc l ina t ion  to  want  quest ions f rom Mrs  Memela .   I f  you  

shou ld  choose to  do  tha t  then,  Mr  Cha i r,  we want  now to  

p lead as  fo l lows.   We have a l l  seen,  we ’ve  been here  w i th  

Ms Hofmeyr  tha t  is  the  prob lem wi th  t ime.   I f  Ms Hofmeyr  i s  

a l lowed to  go  in  f i rs t ,  what  i s  go ing  to  happen i s  tha t  these 

quest ions a re  go ing  to  be  long and  our  two hours  are  go ing  

to  be  exhausted we are  a l ready a t  3  o ’c lock ,  my 10 

unders tand ing  is  tha t  the  Commiss ion  f in ishes a t  5 .   We 

went  to  conf ine  ourse lves to  the  two hours  and in  o rder  to  

do  tha t ,  we want  to  go  in  f i rs t  so  tha t  we l im i t  ourse lves to  

our  two hours  we do what  needs  to  be  done and then we  

are  done w i th  i t .  

CHAIRPERSON:    I  guess the  sooner  we s ta r t ,  the  be t te r.  

MS MEMELA:    As  i t  p leases.  

CHAIRPERSON:    I s  tha t  r igh t?  

MS MEMELA:    Yes,  so  are  we beg inn ing  now Cha i r?  

CHAIRPERSON:    I  th ink  we mus t  beg in ,  I  w i l l  g ran t  the  20 

request .  

MS MEMELA:    You have g ranted the  request ,  so  who i s  

go ing  to  s ta r t  f i rs t  because…[ in te rvenes] .  

CHAIRPERSON:    Ms Hofmeyr  must  s ta r t  and then re -

examinat ion  w i l l  come a f te r.  



01 OCTOBER 2020 – DAY 274 
 

Page 161 of 310 
 

MS MEMELA:    Okay,  as  i t  p leases ,  thank you.  

CHAIRPERSON:    Yes,  thank you .   Le t ’s  ta lk  about  how 

much you env isage –  how much t ime you th ink  you might  

need to  quest ion  Ms Memela ,  Ms Hofmeyr?  

ADV HOFMEYR:    Cha i r,  on  the  las t  occas ion  o f  Ms  

Memela ’s  quest ion ing  I  an t ic ipa ted  a  day and i t  ended up 

tak ing  th ree  and  a  ha l f  so  I ’m  c lear l y  a  fa i r l y  un re l iab le  

es t imato r  o f  t ime.   What  I  can say to  you is ,  i t ’s  a  very  

focused se t  o f  quest ions,  i t  re la tes  to  the  ev idence o f  Mr  

Ndzeko,  i t  re la tes  to  what  Ms Memela  has  been  repor ted  in  10 

the  med ia  as  hav ing  sa id  about  tha t  ev idence because we  

have not  ob ta ined f rom her,  any vers ion  pr io r  to  today.   So,  

I  jus t  need to  beg in  by  ge t t ing  c la r i t y  f rom her  as  to  what  

her  vers ion  is  in  response to  Mr  Ndzeko and then to  p robe 

mat te rs  a round i t .   We’ re  now a t  3  o ’c lock ,  I  imag ine  be ing  

ab le  to  take  an hour  o r  a  l i t t le  b i t  beyond tha t  bu t  Cha i r,  I  

do  know tha t  you a lso  have ind ica ted  tha t  you have  

quest ions so  …[ in tervenes] .  

CHAIRPERSON:    Wel l  I  m igh t  no t  have lo ts  o f  quest ions  

bu t  le t ’s  see how i t  goes.   Le t ’s  see whethe r  we are  ab le  to  20 

–  you may be ab le  to  cover  every th ing  w i th in  45  minutes .  

ADV HOFMEYR:    I  w i l l  g ive  i t  my best  endeavour.  

CHAIRPERSON:    I f  there ’s  a  cha l lenge we can look a t  

t ime la te r  on .  

ADV HOFMEYR:    Thank you so  much.  
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CHAIRPERSON:    Okay,  a l r igh t .  

ADV HOFMEYR:    Thank you Cha i r…[ in tervenes] .  

CHAIRPERSON:    I  th ink  the  oa th  must  be  admin is te red  

aga in  because there ’s  been a  lo t  o f  t ime tha t  has lapsed.   

I f  there  i s  somebody who can g i ve  . . . [ in te rvenes]   

ADV HOFMEYR:    I  have a  spare  pen.  

CHAIRPERSON:    I s  i t  fo r  the  w i tness or  you rse l f ,  o r  fo r  

your  w i tness?  

ADV HOFMEYR:    Can I  jus t  ask  Ms Memela  to  s te r i l i se  i t  

and then you can  take  my pen.  10 

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.   P lease  

admin is te r  the  oa th  or  a f f i rmat ion .  

REGISTRAR:    P lease s ta te  your  fu l l  names fo r  the  record .  

WITNESS:    My name is  Nontsasa Memela .  

REGISTRAR:    Do you have any ob jec t ion  to  tak ing  the  

prescr ibed oath?  

WITNESS:     No.  

REGISTRAR:    Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ious?  

WITNESS:    Yes.  20 

REGISTRAR:    Do you swear  tha t  the  ev idence tha t  you 

w i l l  g ive  w i l l  be  the  t ru th  the  who le  t ru th  and noth ing  e lse  

bu t  the  t ru th ,  i f  so ,  p lease ra ise  your  r igh t  hand and say,  

so  he lp  me God.  

WITNESS:    So  he lp  me God.  
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NONTSASA MEMELA:    (du l y  sworn ,  s ta tes) .  

CHAIRPERSON:    Thank you.  

ADV HOFMEYR:    Thank you,  Cha i r,  there ’s  jus t  one po in t  

o f  c la r i f i ca t ion .   I  unders tood my learned f r iend,  Ms 

Mban jwa to  ind i ca te  tha t  there  were  cer ta in  documents  she 

wanted to  t raverse  w i th  Ms Memela .   I t  wou ld  cer ta in ly  be  

necessary  fo r  us  to  see those  documents  be fore  re -

examinat ion  un less  they a re  documents  tha t  a l ready fo rm  

par t  o f  the  Bund le .   So,  I  jus t  want  to  ment ion  tha t  as  a  

procedura l  mat te r.   I f  Ms Mban jwa can prov ide  those 10 

documents  to  us  in  due course  but  we w i l l  need to  have  

seen them before  the  conc lus ion  o f  Ms Memela ’s  

quest ion ing .  

CHAIRPERSON:    Ja ,  okay,  a l r igh t .  

ADV HOFMEYR:    Thank you.   Ms Memela  I  ind ica ted  

ear l ie r  tha t  there  had been some media  repor t ing  a f te r  Mr  

Ndzeko ’s  ev idence wh ich  appeared to  ind ica te  your  

response to  h is  ev idence.   I ’m we l l  aware  tha t  the  med ia  

o f ten  ge ts  quota t ions inco r rec t  and persons pos i t ions  

inco r rec t  so  I ’d  l i ke  to  take  you to  the  one ar t i c l e  tha t  we  20 

d id  come across  and you ’ l l  f ind  tha t  in  the  Bund le  tha t ’s  

been p laced in  f ron t  o f  you DD25C – oh Ms Memela  they ’ re  

jus t  beh ind  you,  DD25C.  

CHAIRPERSON:    Sha l l  we change th is  on  the  sp ine  f rom 

Exh ib i t  to  Bund le?  
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ADV HOFMEYR:    Yes,  thank you Cha i r.  

CHAIRPERSON:    As  we d id  w i th  the  o ther  one.  

ADV HOFMEYR:    Yes.  

CHAIRPERSON:    So ,  th is  f i l e  w i l l  be  Bund le  DD25A? 

ADV HOFMEYR:    Th is  i s  now C because A and B  were  

a l ready entered  in to  the  ev idence when Ms Memela  

tes t i f ied  in  February,  so  we now need…[ in tervenes] .  

CHAIRPERSON:    Oh,  he ’s  g iven me anothe r  one.  

ADV HOFMEYR:    Yes.  

CHAIRPERSON:    So ,  th is  one is  w i th  A ,  so  I  jus t  wro te  10 

Bund le  ins tead o f…[ in tervenes] .  

ADV HOFMEYR:    That ’s  f ine  and now we ’ l l  do  Bund le  

DD25C which  is  the  new one,  thank you Cha i r.  

CHAIRPERSON:    So ,  th is  w i l l  be  Bund le  DD25C? 

ADV HOFMEYR:    Yes.  

CHAIRPERSON:    Okay.  

ADV HOFMEYR:    I f  you  go r i gh t  to  the  back  o f  tha t  

Bund le…[ in te rvenes] .  

CHAIRPERSON:    Do we –  shou ld  i t  be  25  w i thout  the  C on 

the  bas is  tha t  what ’s  ins ide  may be A ,  B ,  C,  D? 20 

ADV HOFMEYR:    Wel l  what  has happened  is ,  we 

or ig ina l l y,  in  February,  had Bund le  25A and B  those were  

the  bund les  tha t  conta ined the  documents  re levant  to  Ms  

Memela ’s  ev idence in  February.   S ince then we ’ve  ob ta ined 

the  a f f idav i t  o f  Mr  Ph i r i ,  wh ich  was not  ava i lab le  in  
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February,  wh ich  I  ind ica ted  prev ious ly,  has been prov ided.   

So,  we p laced in  Bund le  C,  Mr  Ph i r i ’s  a f f idav i t  and then 

cer ta in  fu r ther  documents  inc lud ing  the  one I ’m go ing  to  

take  Ms Memela  to  now and so  i t  was j us t  to  keep the  

sequence tha t  we ident i f ied  th is  f i l e  as  25C,  w i th  your  

leave.  

CHAIRPERSON:   Okay,  a l r igh t .  

ADV HOFMEYR:    So ,  i f  we go r igh t  to  the  end i t ’s  page 

1144,  i t ’s  about  th ree  pages f rom the  end.  

CHAIRPERSON:    Yes,  I ’ ve  go t  i t .  10 

ADV HOFMEYR:    Thank you and Ms Memela  I  take  you to 

th is  on l y  because,  as  I  s tand he re  today,  I  don ’ t  have a  

vers ion  f rom you  on Mr  Ndzeko ’s  ev idence because the  

oppor tun i ty  was o f fe red  fo r  you to  p rov ide  an  a f f idav i t  and 

you dec l ined tha t .  So,  the  on ly  re fe rence po in t  we have fo r  

…[ in tervenes] .  

MS MBANJ WA:    Sor ry  Cha i r,  i t  i s  because,  un fo r tunate ly  I  

have to  ob jec t .   When an app l i ca t ion  was made  to  quest ion  

Ms Memela ,  i t  was conf ined.   I t  was to  be  on  the  ev idence  

tha t  was g iven by  Mr  Ndzeko,  sure ly  what  the  med ia  wr i tes  20 

cannot  fo rm par t  o f  Mr  Ndzeko . . . [ in te rvenes]  

CHAIRPERSON:    No,  Ms Mban jwa,  no  p lease le t ’s  make 

progress,  cont inue Ms Hofmeyr.  

ADV HOFMEYR:    Thank you,  so  th is  i s  the  ve rs ion  tha t  the  

med ia  repor t s  you as  hav ing  g iven to  them.   I f  you  tu rn 
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over  the  page a t  1145 you a re  quo ted as  hav ing  to ld  Times 

L ive  the  fo l low ing ,  i t ’s  in  the  second paragraph,  

“The inqu i r ies  invest iga t ion  team d id  no t  ask  the  

cor rec t  peop le  about  the  land.   The asked the 

Cho lan i  fami ly  wh ich  is  where  my  mother  was born  

ins tead o f  ask ing  the  Manz i  fami ly  where  my 

grandmother  was born” ,  

 Can you conf i rm  tha t  you gave tha t  quota t ion  to  

Ties  L i ve?  

MS MEMELA:    Cha i r  you a l ready know my prob lem.  10 

CHAIRPERSON:    Yes.  

MS MEMELA:    I ’m  unab le  to  d i rec t l y  answer  the  quest ion  

w i thout  g iv ing  a  background and I ’ l l  g ive  you the  reason fo r  

tha t .  

CHAIRPERSON:    Wel l ,  one o f  –  hang on one second.  

MS MEMELA:    Okay.  

CHAIRPERSON:    One o f  the  reasons why we took as  long 

as  we d id  las t  t ime was tha t  there  was too  much 

background.   So,  as  I  unders tand  the  quest ion  he re  is ,  a  

s imp le  one,  there  is  a  quota t ion  a t t r ibu ted  to  you  by  th is  20 

pub l i ca t ion  and the  quest ion  is  whether  tha t  i s  what  you 

sa id  o r  no t?  

MS MEMELA:    That  i s  what  I  sa id  when I  asked fo r  my 

oppor tun i ty  to  s ta te  my s ide .  

CHAIRPERSON:   Yes.   
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ADV HOFMEYR:    You d id  say tha t?  

MS MEMELA:   Yes.  

ADV HOFMEYR:   Thank you.  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   And then later on in the page middle of  the 

way down you responding to the work that  was done by the 

handwri t ing expert  and you are quoted as saying middle of  

the way down:  

“My mother had no signature instead she 

would wri te her in i t ia ls and surname where 10 

she was supposed to s ign.   For the inquiry  

handwri t ing expert  to compare how she wrote 

her name more than twenty years ago when 

she did an aff idavi t  for me to get  an ID 

versus her wri t ing in 2015 can never be 

considered as a reasonable comparison.   

Even I  do not  wr i te the same as I  used to 

wri te twenty years ago. ”  

Is that  what you said to Times Live? 

MS MEMELA:   That  is what I  said.  20 

ADV HOFMEYR:   Thank you.  And then just  two more 

paragraphs down you are quoted as having said:  

“The evidence leader is pushing her  own 

narrat ive of  making the publ ic bel ieve Mr 

Ndzeku paid me to help him with a tender.   I  
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am st i l l  t ry ing to  understand which tender I  

gave to Mr Ndzeku.”  

Is that  also something you said to the media? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   Thank you.   So I  would l ike to take each of  

those matters and probe them a bi t  further wi th you i f  I  may 

Ms Memela?  So the f i rst  cr i t ic ism as you re layed i t  to  the 

media of  the approaching Mr Ndzeku’s ev idence was that  the 

invest igators of  the commission had deal t  wi th the Kholani  

fami ly as opposed to the Monzi  fami ly is that  correct? 10 

MS MEMELA:   You said Kholani  Chai r? 

CHAIRPERSON:   Is i t  pronounced as Kholani? 

MS MEMELA:   Kholani  yes.  

ADV HOFMEYR:   I  apologise.   Kholani .  

MS MEMELA:   Yes Chai r  I  would expect  that  because last  

t ime I  was repeatedly corrected when I  said Hofmeyr instead 

of  Hofmeyr so I  would l ike the balance.  

CHAIRPERSON:   Ja.  

MS MEMELA:   I t  is Kholani .  

ADV HOFMEYR:   Kholani .   Thank you.   So your cr i t ic ism was 20 

that  the invest igators had focussed on the Kholani  fami ly and 

not  the Monzi  fami ly,  is that  r ight? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   Now I  would l ike to explain to you wi th  

reference to the documents why the Kholani  fami ly was 
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chosen to focus on and that  is because of  the aff idavi t  that  

your mother purportedly gave in September of  2015.  Are you 

aware of  that? 

MS MEMELA:   I  am aware of  that .  

ADV HOFMEYR:   Yes and are you aware that  the aff idavi t  

says that  I  inher i ted the land f rom my mother – my parents 

Mr and Mrs Kholani? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   You are aware of  that? 

MS MEMELA:   Yes.  10 

ADV HOFMEYR:   P lease say yes.   Just  because the record 

does not  ref lect  a head nod.  

MS MEMELA:   I  said yes.  

ADV HOFMEYR:   Thank you.   So the invest igators went to  

invest igate the version of  your mother  i f  i t  was her vers ion 

on an aff idavi t  ind icat ing that  she had inheri ted the land f rom 

her parents the Kholani ’s,  is that  r ight? 

MS MEMELA:   Okay are you asking me what the 

invest igators fo l lowed? 

ADV HOFMEYR:   No I  am explaining to you that  the reason 20 

why they went to invest igate the inheri tance via the Kholani  

fami ly is because of  what  your mother  wrote in her al leged 

aff idavi t .   Do you accept  that? 

MS MEMELA:   I  accept  on the aff idavi t  but  I  am not  sure i f  

the invest igators should fol low just  one sui t .  
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ADV HOFMEYR:   So one source being the source of  your 

mother ’s al leged aff idavi t .   They should not  have focussed 

on that? 

MS MEMELA:   No I  am not  saying they should not  but  I  am 

saying they should not  be l imi ted to that  Chai r.   Because my 

understanding of  the invest igat ion is that  you look at  the 

surrounding c i rcumstances to ensure that  you get  to the 

bot tom of  the issues that  you are looking for instead of  just  

that  I  mean tak ing just  one document and focussing on i t  and 

say okay this is what I  am going to fo l low.  Yes.  10 

ADV HOFMEYR:   So just  be clear wi th me.  What  is the 

cr i t ic ism of  going to invest igate the land held by your 

mother ’s parents Mr and Mrs Kholani  i f  what  she said in her 

aff idavi t  re lated to the sale is the land is fu l ly owned by me 

and I  inher i ted i t  f rom my parents Mr and Mrs Kholani .   Can 

you explain what  is then problemat ic about  focuss ing on 

that? 

MS MEMELA:   Okay so I  must  expla in my cr i t ic ism now? 

ADV HOFMEYR:   Yes please.  

MS MEMELA:   Okay.   Chai r  you – you – my understanding is  20 

that  she also coming f rom the vi l lages – her background or… 

CHAIRPERSON:   I  grew up in v i l lages.  

MS MEMELA:   Ja okay.   Ja so I  just  wanted to understand 

that  because I  know Ms Hofmeyr does not .   So when – in the 

vi l lages when you talk about  land belonging to somebody 
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you – you – i t  is di fferent  f rom talking about the land in  

Braamfonte in or in Bryanston which – which have a what a 

t i t le deed that  has got  the name of  who and who and – ja – 

so when my grandmother and her parents moved to Bel fast  

they were coming f rom Mpendwin i  being among the fami ly 

and then he got  –  she got  marr ied to the Kholani  fami ly.   So 

when she – oh she got  that  land – my grandmother because 

– being the elder daughter of  her parent .   So then i t  

becomes the land of  – belonging to her and her husband July 

Kholani  in a sense.  So that  is why I  am saying i f  maybe they 10 

had – i f  i t  was not  meant as a bad intent ion – i f  they had 

asked maybe or as they l ike sending quest ions and saying 

okay exact ly which fami ly should we talk to regard ing this  

land?  Which fami ly wi l l  be able to go and point  out  the land 

that  you talk ing about?  This is the same Chai r  I  would raise 

the issue of  Chief  Sigcau as wel l  that  af ter watching Mr 

Ndzeku’s test imony my understanding is that  the 

invest igators of  th is commission should have – I  do not  know 

i f  they have but  by l istening to the test imony there is nothing 

that  gave me this  impression that  they had asked Mr Ndzeku 20 

f i rst  have you met Mr – Chief  S igcau?  And then went to 

Chief  Sigcau based on what he has provided.   Instead they 

went to Chief  S igcau and then come with an aff idavi t  let  h im 

si t  here wi thout  going through an aff idavi t  and then put  a 

quest ion to him af ter and l ike I  mean to conf i rm on the 
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aff idavi t  that  was found without  actual ly conf i rming wi th h im.   

So that  is where I  was going wi th th is whole thing of  – i t  was 

not  a cr i t ic ism per se i t  is  just  that  I  was taken aback wi th  

the – the way Ms Hofmeyr was actual ly put t ing her quest ions 

across that  – saying I  put  i t  to you that  th is;  I  put  i t  to you 

that  th is as i f  l ike I  mean i t  is based on facts which is – we 

are si t t ing here I  actual ly have facts that  can actual ly just i fy 

what happens here.  

CHAIRPERSON:   Ms Hofmeyr cont inue.  

ADV HOFMEYR:   Thank you.   So the – your mother when 10 

she descr ibed i f  th is is her aff idavi t  the land she was sel l ing 

said that  i t  was land fu l ly owned by her  inheri ted f rom her 

parents Mr and Mrs Kholani .   Are you aware of  that? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   She then descr ibed i t .   She said i t  is the 

land si tuated at  Empendweni next  to the Umzumbuvu r iver in  

Tabankulu,  are you aware of  that? 

MS MEMELA:   Yes I  am aware of  that .  

ADV HOFMEYR:    That  is the land that  she al legedly sold to 

Mr Ndzeku.   I t  is  land in the area over  which Chief  Sigcau 20 

administers and he conf i rmed in his aff idavi t  to the 

commission that  he had never met Mr Ndzeku and he was 

aware of  no t ransfer  in relat ion to land fal l ing wi thin that  

area.   Are you aware of  that  evidence? 

MS MEMELA:   I  wi l l  not  say yes or no on that  quest ion 
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Chai r.   The reason why is  that  af ter  request ing certain  

documents the aff idavi t  of  Chief  Sigcau was also provided to  

us and we went  through that .   And what Ms Hofmeyr is 

saying now to the publ ic is that  Ms – Chief  Sigcau said that  

is his area and he has never met Mr Ndzeku and my 

understanding of  course Chief  Sigcau would not  meet Mr 

Ndzeku for demarcat ion of  land or sale of  land.  Chief  Sigcau 

my understanding and Ms Hofmeyr just  to  give you clar i ty.   

He is a paramount chief  of  AmaMpondo.  We have got  two 

paramount chiefs of  AmaMpondo.  Sigcau and Ndamase and 10 

not  even once Chair  where you would see the paramount  

chief  going and meet ing people who are coming maybe to 

buy the land or the demarcat ion and stuff .   I  wi l l  te l l  you now 

Chair  I  have land – I  have a home in Sugarbush.   I  have 

never met the paramount chief .   But  the person who usual ly 

is involved there are the representat ive of  the paramount 

chief  being the headman in Xhosa we cal l  them [Afr ican 

language] somet imes.   Those are the people that  actual ly s i t  

there and discuss the stuff .   But  when i t  comes to sel l ing the 

land Ms Hofmeyr in the rural  areas you do not  require a 20 

permission of  a paramount chief .   You do not  need to see a 

paramount chief .   And I  even made an example of  th is i t  is a  

pi ty that  Ms Hofmeyr maybe or  the invest igators never real ly  

went back to  my statement because they would have seen 

where I  said when you sel l  the land you do not  need 
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anybody’s permission.   Chair  my husband and I  can actual ly  

decide now that  we are sel l ing the land in Sugarbush.   We 

wi l l  not  even have to not i fy the body – the headman.  The 

only t ime that  we wi l l  not i fy him is  when the new person is 

coming now to take over and says okay now this is going to 

be the person or the owner of  th is.   But  there is no paper.  

CHAIRPERSON:   But  Ms Memela.  

MS MEMELA:   Ja.  

CHAIRPERSON:   How do you talk  about  se l l ing a piece of  

land in  the context  of  land that  is administered by a chief  or  10 

Nkhosi?  Because that  land is not  yours in the t rue sense.  

You are al lowed to occupy i t  and i f  you should leave the area 

the local  chief  or  Nkhosi  can al locate i t  to somebody else.   

At  least  that  is how things happen in  

MS MEMELA:   In KZN.  

CHAIRPERSON:   In KZN.  I  am under the impression that  i t  

is the same thing elsewhere.  

MS MEMELA:   No Chair  I  am sorry I  am not  – I  am not  

saying – I  wi l l  not  say the Judge is ly ing I  wi l l  just  say maybe 

you have l imi ted informat ion about the – the land in the 20 

vi l lages.   There are so many people that  sel l  land at  the 

t ime.  

CHAIRPERSON:   Wel l  I  know that  even in KZN people speak 

about sel l ing.  

MS MEMELA:   Yes.  
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CHAIRPERSON:   But  my understanding is that  legal ly i f  i t  is 

land fal l ing under an Nkhosi  or a  chief  that  – that  sa le is  not  

val id in law because i t  is not  your land in the same way as in 

the urban areas.   What you can do – what you can do is you 

take this person who wants to take over your house or where 

you were al located by the chief .   You take him or her to the 

local  chief  to say I  am going to be leaving this area.   My 

chi ldren l ive in Umlazi  they have said I  must  go and l ive wi th 

them now because I  am old,   I  have got  – there is nobody to  

look af ter me here.  But  here is somebody that  would l ike to  10 

get  into this land.   And i f  the chief  approves then the person 

takes over.   But  the chief  could – the chief  could – could 

refuse.  

MS MEMELA:   Ja.  

CHAIRPERSON:   Ja.  

MS MEMELA:   Ja Chair  remember I  had said to you … 

CHAIRPERSON:   Ms Mbanjwa what is happening now? 

MS MEMELA:   Oh.   

ADV MBANJWA:   [Not  speaking into the microphone].  

CHAIRPERSON:   Yes but  leave the wi tness to deal  wi th that  20 

Ms Mbanjwa.  When you re-examine her you can t ry and get  

her to give whatever clar i f icat ion.  

ADV MBANJWA:   [Not  speaking into the microphone].  

CHAIRPERSON:   Wel l  let  us hear  f rom the – f rom the 

wi tness who says she knows how these things happen in the 
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Eastern Cape.  

ADV MBANJWA:   [Not  speaking into the microphone].  

CHAIRPERSON:   Ja.   No,  no that  is f ine.   You wi l l  g ive me 

assistance when you re-examine.   Ja.   Okay.  

MS MEMELA:   Okay Chair  you spoke about then i t  makes i t  

not  legal  to sel l  and now as Ms Mbanjwa had raised an issue 

of  now we talk ing legal i t ies and we do not  want to waste the 

commission’s t ime where we actual ly explain the A l ienat ion 

of  Lands Act  and how i t  appl ies in the rura l  areas.  

CHAIRPERSON:   Ja.  10 

MS MEMELA:   But  we wi l l  cover that  in the re-examinat ion.  

CHAIRPERSON:   Okay.  

MS MEMELA:   But  when i t  comes to the chief  as much as I  

am not  the party  in the deed of  sale i t  is my mom and Mr 

Ndzeku but  my understanding is there is no way that  Mr 

Ndzeku – yes he said he went  to  Eastern Cape and met  

some people but  I  am si t t ing here I  am saying there is  no 

way that  he met Chief  Sigcau because the paramount chief  

does not  s i t  in sa le of  lands and demarcat ion of  land and al l  

those kind of  th ings.  20 

CHAIRPERSON:   Yes.  

MS MEMELA:   So he may have met ei ther the headman or 

the other people that  maybe represent ing that  area.  

CHAIRPERSON:   Ja.  

MS MEMELA:   And when I  read the aff idavi t  of  Chief  Sigcau 
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he is actual ly explaining that  that  okay there are certain 

people that  represent  that  area you know and he ment ioned 

Ms Nonkubela Nhlebe who I  found out  that  in 2015 actual ly 

she was not  the chief  by then.  So you see – so that  is where 

now the problem is where I  say i f  the commission in terms of  

– because now Ms Hofmeyr ta lked about fa i rness.   I f  the 

commission had done these th ings fai r ly in saying okay Mr 

Ndzeku you said you went to Eastern Cape in your aff idavi t  

you bought the land and stuff  who did you meet?  Mr Ndzeku 

is not  coming f rom Eastern Cape Chai r.   He is coming f rom 10 

Johannesburg.   That  is my understanding – he is not  coming 

f rom that  area.  

CHAIRPERSON:   Ja.  

MS MEMELA:   Right  – so for him to be expected to 

remember people that  he met between 2015 and 2016 r ight  I  

am just  – I  am just  – let  me f in ish Chai r.   

CHAIRPERSON:   Ja.  

MS MEMELA:   And then – ja I  would ex – I  would have 

expected the commission’s team.  

CHAIRPERSON:   So are you saying that  when he said he 20 

met  Chief  Sigcau he – he must  have been mistaken because 

he did not  – he could not  have met Chief  Sigcau.  

MS MEMELA:   Chai r  he could have not  met Chief  Sigcau but  

let  me tel l  you because I  was watching the test imony and I  

was taking notes.  
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CHAIRPERSON:   Hm.  

MS MEMELA:   Because I  knew that  somehow maybe I  wi l l  

have to come and give clar i ty.  

CHAIRPERSON:   Hm.  

MS MEMELA:   The quest ion was put  to him but  I  wanted to 

address the issue of  ask ing h im f i rs t  before going to him but  

i t  is f ine.   The quest ion was… 

CHAIRPERSON:   Let  us do th is – le t  us do i t  th is way.  

MS MEMELA:   Ja.  

CHAIRPERSON:   Ms Hofmeyr th is  quest ion you might  wish 10 

to deal  wi th i t  now or leave i t  later  on and deal  wi th  others.   

Can I  just  leave i t  to you.  

ADV HOFMEYR:   Thank you Chai r.  

CHAIRPERSON:   So – I  just  want us to make progress.  

ADV HOFMEYR:   Of  course.  

CHAIRPERSON:   I  do not  want us to si t  wi th  what  happened 

last  t ime.  

ADV HOFMEYR:   Yes indeed.  

CHAIRPERSON:   Ja.  

ADV HOFMEYR:   Or reinterpret  what happened last  t ime.  20 

Today is for Ms Memela to te l l  us what she knows about the 

events r ight .   So you received Chief  Sigcau’s aff idavi t  Ms 

Memela? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   You have read i t  have you? 
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MS MEMELA:   We have gone through i t  yes.  

ADV HOFMEYR:   Yes.   Do you disagree wi th any part  of  

what he says there? 

MS MEMELA:   I  d isagree wi th lots of  th ings that  he had said.   

Yes and that  is exact ly what we had prepared Chai r  to cover 

in our re-examinat ion us ing the Al ienat ion or Land Act .    

ADV HOFMEYR:   So when… 

MS MEMELA:   So I  do not  know i f  you would l ike… 

CHAIRPERSON:   Wel l  the re-examinat ion was not  going to  

cover areas that  had not  been covered by Ms Hofmeyr.  10 

MS MEMELA:   Of  course ja.  

ADV HOFMEYR:   You see because what Chief  Sigcau 

descr ibes is exact ly what the Chair  has put  to you.  

MS MEMELA:   Can we go back?  Can you go to – are you 

sending me? 

ADV HOFMEYR:   No.  

MS MEMELA:   Okay can you go to that  because you 

saying… 

CHAIRPERSON:   No just  hang on Ms Memela she wi l l  te l l  

you i f  she wants you to open to a part icu lar page.  20 

ADV HOFMEYR:   Because the Chai r  a moment ago gave you 

an understanding of  how – I  am going to put  “sa le” because 

the point  as I  understood i t  that  you made Chai r  was that  

sales per se did not  take place.   I t  is permissions to  occupy 

that  require the author i ty to have been given by the 
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Tradi t ional  Counci l .  

CHAIRPERSON:   Yes that  is r ight .  

ADV HOFMEYR:   And that  is an aspect  that  Chief  Sigcau 

deal t  wi th in detai l  in his aff idavi t .   Do you recal l  seeing 

that? 

MS MEMELA:   I  recal l  seeing that .  

ADV HOFMEYR:   And do you say that  he is wrong? 

MS MEMELA:   I  say i f  he is wrong then I  wi l l  – we wi l l  prove 

that .  

ADV HOFMEYR:   Right .  10 

CHAIRPERSON:   Ja wel l  certainly I  am fami l iar wi th 

permissions to occupy as wel l .  

ADV HOFMEYR:   And… 

CHAIRPERSON:   Ja okay.  

ADV HOFMEYR:   We can move f rom that  to  the issue in 

re lat ion to the handwri t ing expert .   Because I  understand you 

have a di fference of  op inion wi th Chief  Sigcau about how 

transfers take place,  is that  correct? 

MS MEMELA:   That  is correct .  

ADV HOFMEYR:   You – do you take issue wi th Mr Ndzeku’s 20 

evidence which changed over the course of  the day?  He f i rst  

said he had met Chief  Sigcau.   He then later admi t ted that  

he had not .   Which vers ion do you say is correct?  You have 

any knowledge of  i t?  

MS MEMELA:   Chair  as I  l istened to th is – because when 
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you are l istening versus when Ms Hofmeyr is quest ioning.  

Remember I  do know i f  she l istens to  her own l ine of  

quest ioning.   But  I  remember when she raised this quest ion.  

She said Mr Ndzeku did you meet – when you went to 

Eastern Cape to v iew the land did you meet  the Chief  and Mr 

Ndzeku said yes I  met people and I  met  a chief  and the 

fol lowing quest ion was,  did – was the Chief  Chief  Sigcau.  

And the answer of  Mr Ndzeku I  even wrote i t  down he said I  

met Chief  – I  th ink so.   He said I  th ink so.   Because I  am 

sure he had not  seen even the aff idavi t  at  that  t ime.  You 10 

understand so l ike i t  was actual ly put  to him.  So there is –  

to say then a person has agreed as i f  he is the one who 

actual ly started to say okay I  met  the Chief .   I  would say 

Chair  the person agreed when he said I  went  to  Eastern 

Cape viewed the land and I  met Chief  Sigcau.   But  the Chief  

Sigcau part  was put  to him and he responded and he said I  

met the Chief  I  th ink so.   Then the next  quest ion.  

CHAIRPERSON:   Is there – is there another Chief  other  than 

Chief  Sigcau? 

MS MEMELA:   Yes.  20 

CHAIRPERSON:   In that  area? 

MS MEMELA:   Yes.  

CHAIRPERSON:   Who is the other Chief? 

MS MEMELA:   I t  is Mr Ndlebe wi th  – dur ing 2015 i t  was Mr 

Ndlebe and now f rom 2016 i t  was Ms Nonkubele Ndebe who 
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is the … 

CHAIRPERSON:   Is he a chief  or is he a headman? 

MS MEMELA:   They are cal led ch iefs but  of  course i t  is –  

they are represent ing certain areas l ike which is one of  them 

is Mpendwini ,  Mphapha and al l  the other areas.  

CHAIRPERSON:   Hm.  

MS MEMELA:   Yes.  

ADV HOFMEYR:   But  i t  was Mpendwini  land that  your mother 

al legedly sold,  correct? 

MS MEMELA:   Yes.  10 

ADV HOFMEYR:   And Chief  Sigcau says that  no land did – at  

Mpendwini  that  devolved to your mother ever came to h is  

at tent ion and he never granted any permission for i t  to be 

sold.  

MS MEMELA:   Yes.  

ADV HOFMEYR:   Is that  correct .  

MS MEMELA:   I  saw that  Chai r  in  his aff idavi t  that  i t  never  

came – went to his at tent ion.   So of  course I  cannot deny 

that .   Okay i t  never  went  to  h is at tent ion but  the fact  that  the 

sale happened, i t  happened. 20 

ADV HOFMEYR:   No.  

MS MEMELA:   And there is no law that  says okay i t  should 

go to his [?] .  

CHAIRPERSON:   I  am sorry you said the fact  that?  You said 

the fact  that  and then I  d id not  hear  what you said.  
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MS MEMELA:   Okay I  said I  do not  deny when he says he 

was not  made aware of  the sale.   You understand because I  

am not  sure about that .   But  al l  I  am saying is that  he – for 

him to say for the sale to go through he has to give 

permission that  is  the part  that  I  am disput ing.  

CHAIRPERSON:   That  you are disput ing? 

MS MEMELA:   Ja.  

ADV HOFMEYR:   Wel l  he does not  say he has to give 

permission to the sale.   He himsel f  says i t  is not  correct  to  

th ink of  i t  as a sale the only th ing that  can be granted is  10 

permission to occupy and no permission to  occupy for Mr 

Ndzeku taking over  land in Mpendwini  ever came to h is 

at tent ion.   Do you accept  that  that  is what Chief  Sigcau 

said? 

MS MEMELA:   That  is what the aff idavi t  says yes.  

ADV HOFMEYR:   Yes and can you also conf i rm you have no 

knowledge of  who at tended any meet ing wi th Mr Ndzeku in  

the Eastern Cape because you did not  at tend that  meet ing? 

MS MEMELA:   I  was not  there yes.  

ADV HOFMEYR:   Thank you.  20 

CHAIRPERSON:   The land.  

MS MEMELA:   Yes Chai r.  

CHAIRPERSON:   That  was said to have been sold fal ls 

wi thin the area under the jur isdict ion of  Chief  Sigcau is that  

r ight? 
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MS MEMELA:   I t  fa l ls under one of  the dist r icts under him. 

CHAIRPERSON:   Yes i t  is – yes.   Now I  assume that  that 

would mean that  i f  there was somebody else other than him 

who could do something about giv ing somebody that  piece of  

land or whether you ca l l  i t  sel l ing or grant ing permission to  

occupy that  person would be one of  the people who are 

under Chief  Sigcau? 

MS MEMELA:   Yes i t  wi l l  be … 

CHAIRPERSON:   I t  would be l ike a headman – maybe a 

headman – yes.  10 

MS MEMELA:   Headman or Chief .  

CHAIRPERSON:   Yes.   Now that  person could not  be 

administer ing the giving of  land to people legal ly  in a manner 

that  is not  known to the – to Chief  Sigcau.   I f  Chief  Sigcau 

says under my – under the Land that  fa l ls wi thin my 

jur isd ict ion you can only be granted permission to  occupy.   

You cannot be granted anything stronger than that  legal ly.   I t  

must  include al l  the areas in – under him otherwise he would 

say certain  areas you can be granted permission to  occupy 

but  others you can get  the land so ld.   So as I  understand his  20 

aff idavi t ,  he seems to suggest  that  when you talk about  land 

that  fa l ls under my author i ty and that  means including 

Iz induna headman under him this is what we talk about  when 

we give somebody land.   We talk about  permission to 

occupy.  That  must  be – he must  be talk ing about al l  land 
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under him.  

MS MEMELA:   Chair  you – what you have just  descr ibed 

Chair  is a process that  actual ly fo l lows a certa in regist rat ion 

process and procedure.  

CHAIRPERSON:   But  I  am taking the process that  he is  

ta lk ing about in his aff idavi t .   He – as I  understand i t  and Ms 

Hofmeyr wi l l  te l l  me i f  I  have misunderstood someth ing.  

MS MEMELA:   No,  ja.  

CHAIRPERSON:   Permission to occupy is the only system he 

is ta lk ing about that  in  terms of  which somebody can be 10 

granted land under him.  Is that  not  so? 

MS MEMELA:   I t  is not  so Chair  and I  can tel l  you now land 

gets sold in Eastern Cape several  t imes.  

CHAIRPERSON:   No,  no.   Let  me say.  

MS MEMELA:   And we… 

MS MEMELA:   When I  say is i t  not  so I  am asking not  what 

the posi t ion is as you understand i t .  

MS MEMELA:   Not  as I  understand i t .  

CHAIRPERSON:   I  am asking whether that  is how he 

explains i t  in his aff idavi t .  20 

MS MEMELA:   Yes.  

CHAIRPERSON:   You accept  that? 

MS MEMELA:   I  accept  that .  

CHAIRPERSON:   But  you say you do not  agree wi th h im? 

MS MEMELA:   I t  is not  how – yes i t  is not  how i t  works.  
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CHAIRPERSON:   Ja okay al r ight .  

MS MEMELA:   Yes.  

ADV HOFMEYR:   Thank you.   Let  us then move to your 

second issue that  you took up in  your  interview with the 

media.   That  was the issue of  the handwri t ing experts report .   

You have received that  have you? 

MS MEMELA:   Sorry? 

ADV HOFMEYR:   You have received the handwri t ing expert ’s  

report? 

MS MEMELA:   Yes we – we have received in the bundle.  10 

ADV HOFMEYR:   Did you not ice that  she was not  asked to 

compare the signatures on the aff idavi t  and the sale 

agreement wi th the handwri t ing of  your mother f rom twenty 

years ago.   She was asked to compare i t  to the handwri t ing 

of  your mother as recent ly as a year before the al leged 

aff idavi t  and sale agreement was entered into.    

MS MEMELA:   Chai r  i f  I  remember correct ly when I  looked at  

that  report  i t  is  just  that  I  do not  have i t  now here.   But  when 

I  look at  that  report  of  the – ja I  am not  sure i f  I  must  – ja.   

When I  look at  the report  there is a – the in i t ia ls of  my mom 20 

and surname from 1997.  Now tel l  me i f  that  is not  more than 

twenty years ago.   So they started 1997 there is 2010.   I  

th ink there is  2014 I  am not  sure maybe I  might  not  

remember.   I  am just  t ry ing to remember the comparison 

which is I  am thinking they were comparing documents as 
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back then.   And I  remember Ms Hofmeyr saying in the publ i c  

plat form that  the signatures accord ing to the expert  the 

signatures of  Ms Nhlohle had been consistent  way back.   

And when I  saw the document I  –  there is no consistency 

exact ly as I  had said when I  responded to the journal ist  that  

I  was talk ing to who actual ly wrote someth ing di fferent .   I  

not ice one thing that  is –  when somet imes she would wri te  

and Nhlohle somet imes she would wr i te M G Nhlohle,  

somet imes she would wri te G Nhlohle.   You understand so I  

am not  sure then where is the consistency there?  That  is 10 

where I  was actual ly t ry ing to understand that  then what I  

saw here in compar ison to what I  said in th is – i t  is actual ly 

exact ly the same because that  is what I  was told.   There is 

no consistency.  

CHAIRPERSON:   Yes but  the quest ion Ms Memela was 

whether you had not iced that  the comparison included your  

mother ’s signature a year before the aff idavi t .  

MS MEMELA:   Yes but  that… 

CHAIRPERSON:   You not ice that? 

MS MEMELA:   But  start ing f rom twenty years back.   Yes.  20 

CHAIRPERSON:   Ja okay.  

ADV HOFMEYR:   Yes but  your  cr i t ic ism of  the invest igat ion 

was that  al l  that  Ms Buckley had done was taken the aff idavi t  

and compared i t  to a s ignature f rom twenty years ago.   Do 

you accept  that  that  is wrong? 
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MS MEMELA:   Okay ja because remember I  had not  have 

the document then.  

ADV HOFMEYR:   I  am just  asking you now.  

MS MEMELA:   Yes.  

ADV HOFMEYR:   Do you accept  that  what you said to the 

media is wrong? 

MS MEMELA:   I t  is not  real ly wrong but  I  am just  saying I  

know that  you had compared f rom way back.  

ADV HOFMEYR:   No how can i t  not  be wrong?  Your 

statement to the media was,  Ms Buckley’s ev idence should 10 

be rejected because she was comparing your mother ’s 

signature on the aff idavi t  to a signature f rom twenty years 

ago.   Correct? 

MS MEMELA:   I t  should be rejected d id I  say that?  Is that  

how I  am quoted saying? 

ADV HOFMEYR:   No I  am paraphrasing.  

MS MEMELA:   Thank you.   L ike you see now when you 

changing the statement and saying something that  I  d id not  

say that  is not  fa i r.   Chair  the other th ing in terms of… 

CHAIRPERSON:   Yes but  what is – what is c lear – I  am sorry 20 

Ms Memela.   What is c lear is that  you were reject ing the 

conclusion of  the expert  wi tness of  the handwr i t ing wi tness.   

That  is c lear f rom the art ic le.  

MS MEMELA:   That  is c lear.  

CHAIRPERSON:   Yes.  
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MS MEMELA:   And also – and also Chair  af ter receiving the 

documents that  show the report  of  the – of  th is lady there is 

a disclaimer there that  Ms Hofmeyr chose not  to  read for the 

publ ic to see.  

CHAIRPERSON:   No you are going to something else.   Let  

us go where i t  goes step by step.  

MS MEMELA:   Okay.  

CHAIRPERSON:   You accept  that  in  the art ic le you cr i t ic ised 

the invest igator – the expert  – handwri t ing expert  on the 

basis that  she did not  compare – she did not  use recent  10 

signatures.   She looked at  s ignatures that  were twenty years 

or  more old,  is that  r ight?  You accept  that  that  is your  – that  

was your cr i t ic ism? 

MS MEMELA:   Chair  can you take me back there Ms 

Hofmeyr? 

ADV HOFMEYR:   I t  is page 1145 in the middle of  the page.  I  

wi l l  read i t  into the record just  for  convenience.   What you 

are quoted to have said is:  

“For the inqui ry handwri t ing expert  to  

compare how she wrote her name more than 20 

twenty years ago when she did an aff idavi t  

for me to get  an ID versus her wri t ing in 2015 

can never be considered as a reasonable 

comparison.   Even I  do not  wri te the same as 

I  used to wri te twenty years ago. ”  
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MS MEMELA:   Yes.  

CHAIRPERSON:   So the quest ion was,  do you accept  now 

that  the expert  d id look at  a more recent  signature,  namely,  

even the one that  was a year before the aff idavi t .  

MS MEMELA :    Yes,  the expert . . .  af ter I  saw the document.   

Yes,  looked at  I  th ink about four . . . [ intervenes]   

CHAIRPERSON :    Ja.  

MS MEMELA :    . . .d i fferent  s ignatures of  my mom.  But  

. . . [ intervenes]   

CHAIRPERSON :    Oh,  now you accept? 10 

MS MEMELA :    Yes,  but  Ms Hofmeyr said in publ ic  

that . . . [ intervenes]   

CHAIRPERSON :    No,  no.   Leave out  what she said.    

MS MEMELA :    . . . there was terms . . . [ intervenes]   

CHAIRPERSON :    Leave out  what she said.  

MS MEMELA :    Okay.  

CHAIRPERSON :    So you accept  that  now the handwri t ing 

had looked at  more recent  signatures? 

MS MEMELA :    That  looked at  . . . [ intervenes]   

CHAIRPERSON :    Yes.  20 

MS MBANJWA :    Ja,  and . . . [ intervenes]   

CHAIRPERSON :    And Ms Hofmeyr ’s quest ion was,  

therefore,  you should accept  also that  i t  was not  correct  to 

suggest  that  she had not  looked at  recent  signatures?  She 

had only looked at  . . . [ intervenes]   



01 OCTOBER 2020 – DAY 274 
 

Page 191 of 310 
 

MS MEMELA :    No,  that  is not  . . . [ in tervenes]   

CHAIRPERSON :    . . .a signature that  was about 20-years-

old? 

MS MEMELA :    [No audible reply]   

CHAIRPERSON :    H’m? 

MS MEMELA :    That  is not  what I  said Chair  that  she has not  

looked at  recent  signatures.   I  ta lked about 20-years and 

2015.  Of course,  2015,  that  is the last  one I  th ink I  know 

that  my mom, they had what referred to.  

CHAIRPERSON :    H’m.  10 

MS MEMELA :    Ja.   Ms Hofmeyr actual ly said this.   You 

know, you see,  on publ ic.  

CHAIRPERSON :    Ja.  

MS MEMELA :    Exact ly.  

CHAIRPERSON :    We are not . . .  I  am not  asking about that  

what she sa id in  publ ic.   I  am just  asking about what she was 

asking now.  Ms Mbanjwa? 

MS MBANJWA :    [ Indist inct ]  [microphone not  switched on. ]  

CHAIRPERSON :    Sorry? 

MS MBANJWA :    The reason why we are object ing to th is.   20 

The witness is st ruggl ing because the concession that  she is  

supposed to make is not  what she said.    

 What she said,  she sa id,  what did  the expert  said i f  her  

mother ’s handwri t ing has been consistent  throughout.    

 And she said that  consistency can never be there 
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because even her own mother ’s handwri t ing which was. . .  

when she was get t ing an ID and the one in 2015 was 

di fferent .   So i t  is not  as i f  she sa id. . .   

 And now, what she is now demanded to do now is  to 

make a concession that  when she spoke to the media,  she 

unfai r ly cr i t ic ised the Commission.    

 And the other reason why I  object  to that  k ind of  

quest ioning is because i t  has got  nothing to do wi th the 

mandate of  the Commission.   I t  has got  something to do wi th  

the integr i ty of  the Commission.    10 

 And the t ruth of  the matter is.   These hearings are 

televised because people are going to cr i t ic ise.   I t  is  just  a 

fact .   So i f  we are going to  come here and worry 

. . . [ intervenes]   

CHAIRPERSON :    Ms Memela . . . [ intervenes]   

MS MBANJWA :    . . .cr i t ic ism . . . [ intervenes]   

CHAIRPERSON :    Ms Memela.  

MS MBANJWA :    Yes,  Chair? 

CHAIRPERSON :    Fraud and corrupt ion is in the Terms of  

Reference of  th is Commission.    20 

MS MBANJWA :    Yes,  but  . . . [ intervenes]   

CHAIRPERSON :    P lease cont inue Ms Hofmeyr.  

MS MBANJWA :    But  not  . . . [ intervenes]   

ADV HOFMEYR :    Thank you,  Chai r.  

MS MBANJWA :    But  not  to the cr i t ic ism of  how the 
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quest ions are done.  This is not  about  f raud and Commission 

here Chai r.   I t  has moved now.   I t  has become now a 

personal ly issue that  ei ther the invest igators of  the 

Commission or whatever.   So we are def in i te ly. . .  we refer  

that  the experts . . . [ intervenes]   

CHAIRPERSON :    Ms Mbanjwa, please si t  down.  

MS MBANJWA :    Thank you,  Chai r.  

CHAIRPERSON :    Cont inue,  Ms Hofmeyr.  

ADV HOFMEYR :    Thank you,  Chai r.   Ms Memela,  are you a 

handwri t ing expert? 10 

MS MEMELA :    Of  course I  am not .  

ADV HOFMEYR :    So do you have any basis to dispute the 

conclusions drawn by Ms Buckley who is  a handwri t ing 

expert? 

MS MEMELA :    The basis that  I  would have to reject  that  is 

the fact  that  . . . [ intervenes]   

ADV HOFMEYR :    Could you answer the f i rst  quest ion f i rst?   

Do you reject  the conclusions that  she draw in her report? 

MS MEMELA :    I  am reject ing i t .  

ADV HOFMEYR :    Can you explain why? 20 

MS MEMELA :    I  re ject  them.  Can I  expla in why? 

ADV HOFMEYR :    Yes,  please.  

MS MEMELA :    Chai r,  Ms Hofmeyr did not  read the 

disclaimer when she made that  statement f rom that  report .   

We were just  sent  the so disclaimer f rom the expert ,  the 
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handwri t ing expert  where she said i t  shal l  be known.   

 Of  course,  not  word for word because I  d id not  memorise 

that .   But  she said i t  should be noted that . . . .  she had made 

comparison of  the copies.   We are talk ing about handwri t ing 

here,  Chai r.    

 She made comparisons of  the copies,  not  the or ig inal .   

When you are talk ing about where you are t ry ing to make 

sure that  is th is not  as handwri t ing and stuff .    

 The only hundred per cent  accurate resul t  is when you 

compare or ig inals to or ig inals.   She even explained that  10 

when you compare copies,  especia l ly contact(?) copies wi th  

di fferent  years,  the font  changes.    

 She said that  i t  is there.   But  i t  was never read for  the 

publ ic to actual ly  understand that  part .   Because,  I  mean, 

the only statement that  was made that  okay automat ical ly i t  

must  be forgery.    

CHAIRPERSON :    Okay so that  is the basis for reject ion 

. . . [ intervenes]   

MS MEMELA :    That  my basis of  reject ion,  yes.  

CHAIRPERSON :    Ja,  okay.  20 

ADV HOFMEYR :    Let  us go to her conclusion of  her  report  

then.   You wi l l  f ind i t  in Exhibi t  DD26.B.  Chai r,  that  wi l l  need 

to be handed to you.   I t  was in Mr Ndzeku’s bundles.  

MS MEMELA :    DD2016.B? 

CHAIRPERSON :    Just  f in ish wi th the one . . . [ intervenes]   
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ADV HOFMEYR :    I t  is B.   Sorry,  BB26B.  And you wi l l  f ind 

the conclusion of  Ms Buckley’s report  at  page 298.  

MS MEMELA :    E ight . . .?  

ADV HOFMEYR :    298.   Two-hundred and ninety-eight .  

MS MEMELA :    [No audible reply]   

ADV HOFMEYR :    So her conclusion appears at  page 298.  

MS MEMELA :    Okay,  sorry,  sorry.   Apologies.  

CHAIRPERSON :    You have not  found i t?  

MS MEMELA :    I  am just  go ing through i t  and I  had a request  

Chai r.    10 

CHAIRPERSON :    Wel l ,  do not  go through i t .   Wait  for the 

quest ion.   The quest ion might  not  need you to go through i t .  

MS MEMELA :    Chai r,  I  do not  want to go through the whole 

of  i t .  

CHAIRPERSON :    Ja,  but  . . . [ intervenes]   

MS MEMELA :    I  just  want to . . . [ intervenes]   

CHAIRPERSON :    . . .a l l  I  am saying is . . . [ intervenes]   

MS MEMELA :    Remember,  I  had ment ioned her  disclaimer 

on the report  . . . [ in tervenes]   

CHAIRPERSON :    Yes,  but  she is not  asking you about the 20 

disclaimer.  

MS MEMELA :    Huh?  No, she was asking. . .  she is asking us 

to go to the conclusion.   So I  was going to request ,  i f  you 

al low,  that  before she goes to  the conclus ion.   Can her  

disclaimer,  the red . . . [ intervenes]   
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CHAIRPERSON :    No,  but  you have al ready said what the 

disclaimer says.  

MS MEMELA :    No,  but  I  have heard.   I t  was not  

. . . [ intervenes]   

CHAIRPERSON :    Or are you not  sure i t  says what i t  says? 

MS MEMELA :    I t  was not  word for  word.   Of  course,  I  might  

not  . . . [ intervenes]   

CHAIRPERSON :    Ja.   Let  her cont inue wi th that  quest ion.   I f  

she wants to go through the disclaimer later,  she can do so.   

I f  she wants to start  there now, i t  is  f ine.    10 

MS MEMELA :    Okay.  

ADV HOFMEYR :    I  am happy to go to the disclaimer.  

CHAIRPERSON :    Ja.  

ADV HOFMEYR :    P lease read i t  through into the record.   

What page are you at? 

MS MEMELA :    I  am page 295.  

ADV HOFMEYR :    Thank you.   And what is the disclaimer? 

MS MEMELA :    Can I  read,  Chai r? 

ADV HOFMEYR :    [No audible reply]   

MS MEMELA :    Ja.  20 

“Copies of  the document were submit ted for  

examinat ion.   Al though a clear digi ta l  phone copy 

can yield a lmost  as much informat ion as the 

or ig inal .   Repeated copying affects the qual i ty  of  the 

wri t ing and pr int ing.   A f i rst  generat ion copy (copy 
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f rom or iginal )  wi l l  d isplay sl ight  loss of  minute detai l  

and some pixi lat ion in the l ines.   A copy of  a copy 

wi l l  have more loss of  def in i t ion and more pixi lat ion.   

The l ines lose more def in i t ion wi th each subsequent  

copy and the qual i ty of  the pr int ing and wri t ing get  

progressive ly worse.   The pen pressure of  wri t ing 

cannot be assessed on the copies.   The possibi l i ty  

of  e lectronic manipulat ion i t  is in parts and place 

and/or disguise (glossary) cannot  be excluded on 

copies.   This examinat ion is  therefore based on the 10 

aspects of  the wri t ing that  can be d iscerned despi te 

the copying.   Al l  documentat ion have been examined 

with aid of  microscopes and measur ing instruments. ”  

ADV HOFMEYR :    Yes,  so that  is the disclaimer.    

MS MEMELA :    Yes.  

ADV HOFMEYR :    She says for example,  she cannot assess 

pen pressure because she is deal ing wi th copies.   And she 

says that  her examinat ion is therefore based on the wr i t ing 

on copies.   And she goes to her conclusion at  298 and she 

says the fol lowing:  20 

“Al though copies were examined, the dissimi lar i t ies 

or  s imi lar i t ies in  individual  wri t ing character ist ics 

are profound.  

a)  I t  is my professional  opinion that  the quest ioned 

signatures were not  made by the same wri ter but  
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executed the known to be genuine signatures N G 

Hlohlela(?).  

b)  Al l  the wri t ing on aff idavi t  that  was quest ion 1 

and sale agreement quest ion 2 was done by one 

and the same hand.  The individual  wr i t ing 

character ist ics present  in the wri t ing on the 

quest ioned documents are also present  in the Q1 

and Q2 signatures purported to be by one,  NG 

Hlohlela.”  

 Do you see that? 10 

MS MEMELA :    Ja.  

ADV HOFMEYR :    Ms Memela,  I  put  i t  to you that  that  

conclusion is ent i re ly consistent  wi th the disclaimer.   The 

disclaimer says there are l imi tat ions to assessing copies.  

MS MEMELA :    Yes.  

ADV HOFMEYR :    Are taking those into account,  for  

example,  I  have not  looked a pen pressure issues.  

MS MEMELA :    H’m.  

ADV HOFMEYR :    But  despi te the fact  that  I  am deal ing wi th 

copies,  there are “profound character ist ics” that  are 20 

dissimi lar.   And she nonetheless concludes,  in her 

professional  opinion,  that  the quest ioned signatures were not  

made by the same wri ter as the known to be genuine 

signatures.   Do you dispute that  conclusion? 

MS MEMELA :    I  d ispute that  conclusion.  
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ADV HOFMEYR :    And the basis is because of  the 

disclaimer.   Is that  correct? 

MS MEMELA :    No,  on the basis of  the disclaimer,  p lus,  on 

the basis of  the fact  that  the handwri t ing of  my mom kept  on 

changing,  whereas she s igns as the year goes by.  

ADV HOFMEYR :    Yes.  

MS MEMELA :    Ja.  

ADV HOFMEYR :    That  is even ref lected in the examples that  

she at taches.    

MS MEMELA :    H’m.  10 

ADV HOFMEYR :    She changed in i t ia ls over t ime, correct? 

MS MEMELA :    Yes.  

ADV HOFMEYR :    And despi te that ,  in her professional  

opinion,  she concluded that  the signatures on the quest ioned 

documents,  aff idavi t  and sale agreement,  were not  on the 

same hand that  the. . .  a l l  the other  genuine signatures over 

t ime.  Do you accept  that  that  was her conclusion? 

MS MEMELA :    You are saying that  gave a l l  the other 

genuine signatures al l  the t ime? 

ADV HOFMEYR :    Over t ime. 20 

MS MEMELA :    Over t ime.  

ADV HOFMEYR :    The genuine signatures . . . [ intervenes]   

MS MEMELA :    Can you read that? 

ADV HOFMEYR :    . . . remember went  f rom 1997 . . . [ intervenes]   

MS MEMELA :    Ja? 
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ADV HOFMEYR :    . . . to 2014.  

MS MEMELA :    Can you back?  Can you show me? 

ADV HOFMEYR :    Where . . . [ intervenes]   

MS MEMELA :    That  document.  

ADV HOFMEYR :    We are looking at  i t .  

MS MEMELA :    No,  no.   The. . .  where there is my mother ’s 

in i t ia ls and surname which . . . [ intervenes]   

ADV HOFMEYR :    Yes,  you. . .  i t  is over  the page.  You go to  

page 300.   That  is  part  of  her report .  

MS MEMELA :    [No audible reply]   10 

ADV HOFMEYR :    You see?  The f i rst  two are the quest ioned 

signatures,  Q1 and Q2.  And then you have ST7, ST5, ST6 

and ST2.  Those are the ones that  were taken f rom 2014,  

2010,  2010 and 1997.   

 And she says,  in  her professional  opinion,  Quest ion 1 

and Quest ion 2’s  signatures were not  wri t ten by the same 

hand that  wrote al l  of  those other signatures over t ime.  

MS MEMELA :    So are you. . .  where we are,  that  is page 

300? 

CHAIRPERSON :    Ja,  I  th ink so.  20 

MS MEMELA :    Ja,  i t  is. . .  I  may not  be an expert ,  wr i t ing 

expert  but  the consistence that  Ms Hofmeyr keeps on 

referr ing to,  saying that  okay i t  has happened f rom 1997 up 

to 2014.  For instance,  my side,  to the end i t  is di fferent .  

ADV HOFMEYR :    Ms Memela,  you have al ready conf i rmed 
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you are not  a handwri t ing expert .  

MS MEMELA :    Ja.    

CHAIRPERSON :    [ Indist inct ]  [microphone not  switched on. ]  

MS MEMELA :    Exact ly.   Then I  th ink Chai r,  i t  is ei ther. . .  

af ter speaking to  my lawyer,  we wi l l  request  that  we also 

take this through our expert  so that  we can submit  something 

professional  f rom an expert .   But  I  am saying,  I  am reject ing 

i t  f rom what I  see.  

ADV HOFMEYR :    Ms Memela,  you were given this  over a 

week ago.   I f  you wanted to contest  i t ,  i t  would have been 10 

appropriate for you to have. . .  int roduced that  today,  would i t  

not? 

MS MEMELA :    I t  was received . . . [ in tervenes]   

ADV HOFMEYR :    Do you want me to give you the date? 

MS MEMELA :    H’m.  

ADV HOFMEYR :    I t  was provided on the 14t h. . .  sorry.   I t  was 

provided on the 14t h of  September.   That  is  much more than 

a week ago.    

CHAIRPERSON :    That  is two weeks ago or just  a l i t t le over 

two weeks ago.  20 

ADV HOFMEYR :    Over two weeks.  

MS MEMELA :    So that  means Chair,  we are not  a l lowed to 

get  an expert  now, since we were given this more than two 

weeks ago? 

CHAIRPERSON :    Wel l ,  you can make the request  but  what  
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Ms Hofmeyr is put t ing to you is that  you had an opportuni ty 

af ter you were given this to seek,  ask an expert ,  handwri t ing 

expert  to do the same and wri t ten a report .  

MS MEMELA :    Chai r,  let  me give an explanat ion for that ,  

hoping you understand.   The reason maybe that  we did not  

act  wi thin the two weeks that  we were given this document is  

that  I  am not  party to th is,  to the sa le and also the aff idavi t .    

 Therefore,  I  d id  not  know that  I  could be al lowed then to  

be the one who conf i rms and go and get  the expert ,  a wr i t ing 

expert  to. . .  so i f  i t  is al lowed for me to do that ,  then I  wi l l  10 

appreciate that .    

CHAIRPERSON :    Okay.   Ms Mbanjwa.  

MS MBANJWA :    I  just  wanted to correct  Ms Hofmeyr.   Thank 

you,  Chai r.   Remember what happened is,  when these 

documents were given to us legal  representat ives of  Ms 

Memela,  we were not  to ld  that  the Commission is going to  

seek to re-examine.    

 We only came to know that  there is  go ing to  be a re-

examinat ion on the 28t h of  September.   Thank you.   So 

consequent,  we d id not  have two weeks.   We actual ly had 20 

f rom the 28t h of  September unt i l  now.  

CHAIRPERSON :    But  why would i t  make a di f ference 

whether you were told there would be a request  to quest ion 

here again?  Because i f  evidence was led that  seemed to 

contradict  what Ms Memela may have said,  then you would 
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be the one to see how you could chal lenge that  evidence.  

MS MBANJWA :    Thank you,  Chai r.   Because you are us ing 

the word,  how do we want to chal lenge the evidence?  We 

were going to chal lenge the evidence as you are going to  

chal lenge i t  now in re-examinat ion.   Not  by evoking another  

expert ,  another expert  wi tness but  by a d i fferent  means.    

 We are going to show them when we come in here.   She 

is now being re-examined or cross-examined on that  expert .    

 That  was not  our part  of  our st rategy.   And i t  is for that  

reason Chai r  why we said,  we wanted to go f i rst  because we 10 

would have covered these issues.   Thank you,  Chai r.  

CHAIRPERSON :    Let  us cont inue,  Ms Hofmeyr.   Ms 

Mbanjwa, just  remember that  in terms of  the regulat ions,  re-

examinat ion is to  clar i fy and clar i fy evidence that  has been 

led.   So the leading of  evidence which had not  yet  been deal t  

wi th Ms Mamela might  have chal lenges.   But  let  us cont inue.   

You wi l l  re-examine at  some stage when the t ime comes.  

ADV HOFMEYR :    Thank you,  Chai r.   Let  us . . . [ intervenes]   

MS MBANJWA :    You see Chai r,  there is going to be another  

procedural  issue.   Sorry,  that  I  am coming in.   Because the 20 

procedural  quest ion is.   There is now this evidence of  Mr 

Ndzeku that  has been put  before this Commission.    

 She is now examined on that  evidence and now the 

quest ion is,  must  we again apply afresh to re-examine on 

that  evidence of  Mr Ndzeku?   
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 We t ry to read and understand the rules of  the 

Commission but  we could not  deal  wi th th is very f ine 

balance.   

CHAIRPERSON :    No,  Ms Mbanjwa you. . .  I  wi l l  let  you re-

examine on the ev idence . . . [ intervenes]   

MS MBANJWA :    Thank you,  Chai r.  

CHAIRPERSON :    . . .on the evidence that  has been led.   The 

only l im i tat ion is the t ime that  we ta lked about.   Ms Hofmeyr.  

ADV HOFMEYR :    Thank you,  Chai r.   I  would just  l ike for the 

record to correct  a few errors in re lat ion to dates that  my 10 

learned f r iend referenced.   I t  was on the 14t h of  September 

that  Ms Memela was provided wi th these var ious aff idavi ts 

form Mr Ndzeku’s evidence.    

 That  is because that  was preceded by the inv i tat ion to  

Ms Memela to provide on aff idavi t  her response to Mr 

Ndzeku.    

 I t  was not  on the 28t h of  September that  Ms Memela was 

alerted to the fact  that  we would request  an opportuni ty to  

quest ion.   That  was the 23r d of  September.   So just  to get  the 

chronology r ight .  20 

MS MEMELA :    Ja,  let  me also add . . . [ intervenes]   

ADV HOFMEYR :    There is f i rst  an invi tat ion . . . [ intervenes]   

CHAIRPERSON :    Hang on.   Hang on,  Ms Memela.  

ADV HOFMEYR :    There is f i rst  an invi tat ion to provide an 

aff idavi t  in which response to which there is a request  for a 
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whole host  of  documents.   Those included the aff idavi t  of  Ms 

Buckley.    

 Those were then provided on the 14t h of  September and 

then when no aff idavi t  had been produced by a week later,  

the 23r d of  September,  Ms Memela was alerted to the fact  

that  the request  would be made to quest ion to her.    

 So that  is the chronology in relat ion to the exchange of  

informat ion.   I  understand Ms Mbanjwa to say that  i t  had not  

been their  st rategy to at tack the expert ’s evidence.    

 They are going to deal  wi th i t  in  some other way in 10 

re lat ion to the quest ion ing.   So we wi l l  leave i t  at  that ,  i f  we 

may Chai r.   Thank you.  

CHAIRPERSON :    Ja.   You st i l l  want  to say something? 

MS MEMELA :    Ja,  I  just  need to add something.  

CHAIRPERSON :    Ja.  

MS MEMELA :    Remember,  the. . .  just  to correct  Ms Hofmeyr.   

The documentat ion that  was sent  to  my lawyer was 

requested by us.   So i t  is not  the Commission that  decided 

okay you see,  I  th ink. . .  we think this  is fa i r  but  . . . [ intervenes]   

CHAIRPERSON :    Yes,  but  i f  you got  the documentat ion,  why 20 

does i t  matter whether i t  was because you requested or  

. . . [ intervenes]   

MS MEMELA :    No,  but  Ms Hofmeyr is saying i t  as i f  we were 

given so that  we can prepare.    

CHAIRPERSON :    Ja.  
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MS MEMELA :    We had to ask for them based on what was 

put t ing . . . [ intervenes]   

CHAIRPERSON :    Ms Hofmeyr,  p lease cont inue.  

ADV HOFMEYR :    Thank you.   In  respect  of  Mr Ndzeku’s 

concession that  the sale agreement was not  entered into in 

2015 but  was entered into in 2019.   Do you have any other  

basis on which to chal lenge his concession,  than the two 

that  we have t raversed?   

 We t raversed the problems you had with the handwri t ing 

expert  and the chal lenge that  you had wi th the Commission 10 

having focused the Tholane(?) fami ly as opposed to the 

Manzi (?) fami ly?  Are there any other grounds? 

MS MEMELA :    The basis for th is Chair  is that .   Remember 

when I  was giving my test imony,  I  said there is. . .  there are 

documents that  were made in terms of  the sale of  land.    

 And I  remember the documents were there as back as 

between 2016 and 2016.  You know why I  remember this?  I t  

is because Mr Ndzeku insisted before he paid the money that 

he. . .   

 S ince there is no t i t le deed,  he needed some sort  o f  a 20 

documentat ion that  assures him, that  wi l l  sat isfy  h im that  

okay when he start  wi th whatever  he wants to do wi th the 

land,  he wi l l  have a documentat ion.    

 And I  remember he insisted in. . .  he was told that  there 

are no document in the rural  areas.   And then he sa id:   No, 
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but  I  need someth ing signed that  I  wi l l  hold onto.    

 You know, so I  th ink then my mom gave i t  to me in. . .  

between 2016.. .  2015 and 2016.  I  know that  in 2015 she 

was here for her  eye operat ion and then she went home.  

And then I  th ink I  went home as wel l .    

 And I  came back wi th the aff idavi t  and gave i t  to Mr 

Ndzeku.   And then the deed of  sale fo l lowed af ter that .   So 

that  is why I  am saying,  for me, I  do understand.   Because 

remember Chai r,  f i rst  of  a l l  . . . [ intervenes]   

CHAIRPERSON :    No,  hang on.   I  do not  want us to  10 

. . . [ intervenes]   

MS MEMELA :    You do not  understand? 

CHAIRPERSON :    To . . . [ intervenes]   

MS MEMELA :    Oh,  you do not  want me to . . . [ intervenes]   

CHAIRPERSON :    . . .have long stor ies of  . . . [ intervenes]   

MS MEMELA :    Okay.  

CHAIRPERSON :    . . .on simple quest ions.    

MS MEMELA :    Yes.  

CHAIRPERSON :    Now the quest ion was . . . [ intervenes]   

MS MEMELA :    Ja.  20 

CHAIRPERSON :    . . . in the l ight  of  Mr Ndzeku’s concession 

that  the agreement was only signed in 2019 by him.  

MS MEMELA :    Yes.  

CHAIRPERSON :    I f  you have any basis for suggest ing that  

the agreement was done in 2015,  other the fact  that  you 
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have chal lenged the issue of  the conclusion of  the 

handwri t ing expert  and you have chal lenged the issue of  why 

the invest igators went to certain  people and not  to other  

people.  

MS MEMELA :    Yes,  I  am st i l l  chal lenging that .  

CHAIRPERSON :    Ja.  so you . . . [ intervenes]   

MS MEMELA :    I  said the basis that  I  knew.. .  I  know that  the 

documents were done during that  t ime.  

CHAIRPERSON :    So . . . [ intervenes]   

MS MEMELA :    I  am not  sure i f . . .  when Mr Ndzeku was 10 

talk ing about signing.   And I  remember,  the quest ion again 

was put  to him based on the evidence,  expert  ev idence that  

he said he has not  seen.   And . . . [ intervenes]   

CHAIRPERSON :    So you maintain that  the agreement was 

signed by Mr Ndzeku in 2015, not  2019? 

MS MEMELA :    I  am not  ta lk ing on behal f  of  Mr Ndzeku.   I  

am talk ing . . . [ intervenes]   

CHAIRPERSON :    No,  in terms of  what you know.  

MS MEMELA :    No,  I  am saying,  I  am not  . . . [ intervenes]   

CHAIRPERSON :    What is i t  that  you know in terms of  20 

. . . [ intervenes]   

MS MEMELA :    Remember Chai r,  Mr Ndzeku test i f ied on his  

behal f .   For me, I  am saying . . . [ intervenes]   

CHAIRPERSON :    Yes,  but  he test i f ied about a t ransact ion 

that  involves you and your mother.    
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MS MEMELA :    The t ransact ion that  involves my mother.  

CHAIRPERSON :    Yes,  but  when i t  going f rom i t  

. . . [ intervenes]   

MS MEMELA :    The documents were there Chai r  between 

2015 and 2016.   And these documents were made to sat isfy 

Mr Ndzeku that  the land is there and my mom owns the land 

and therefore he can take over when he is ready to do so.  

CHAIRPERSON :    So are you saying . . . [ intervenes]   

MS MEMELA :    So I  am saying f rom my mother ’s side,  Chai r.  

CHAIRPERSON :    Ja,  but  do you know when Mr Ndzeku 10 

signed the sale? 

MS MEMELA :    Sorry? 

CHAIRPERSON :    Do you know when i t  was that  Mr Ndzeku 

signed the agreement? 

MS MEMELA :    No,  I  do not  remember.  

CHAIRPERSON :    You do not  know? 

MS MEMELA :    Yes,  but  . . . [ intervenes]   

CHAIRPERSON :    Yes.   He has said i t  was 2019.  Do you 

accept  that? 

MS MEMELA :    He responded to the quest ion that  was put  to 20 

him.   

CHAIRPERSON :    Yes.  

MS MEMELA :    Yes.  

CHAIRPERSON :    Whether he responded to a quest ion or  

whether he has told me without  being asked but  he said i t  
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was 2019 when he signed.    

MS MEMELA :    Chai r,  but  . . . [ intervenes]   

CHAIRPERSON :    The quest ion to you is.   Do you accept 

that  ev idence as,  of  h is,  that  he only signed the agreement 

in 2019? 

MS MEMELA :    Chai r,  I  am not  in the r ight  posi t ion to accept  

or deny.  

CHAIRPERSON :    H’m? 

MS MEMELA :    I  am not  in the r ight  posi t ion to accept .   

Because I  remember,  his lawyer even stood up and 10 

chal lenged the issue of  the year.   Because he said i t  would 

be based on speculat ion.    

CHAIRPERSON :    So . . . [ intervenes]   

MS MEMELA :    He said he was forced to actual ly answer and 

he said,  based on whatever expert  then and whatever,  then I  

guess then,  maybe i t  was s igned in 2019.  

CHAIRPERSON :    So . . . [ intervenes]   

MS MEMELA :    Even when he is responding to that  2019,  he 

was st i l l  not  sure.  

CHAIRPERSON :    So you do not  take issue wi th his evidence 20 

that  he signed the agreement in 2019 or do you? 

MS MEMELA :    Chai r,  okay . . . [ intervenes]   

CHAIRPERSON :    Or you do not  know? 

MS MEMELA :    [No audible reply]   

CHAIRPERSON :    I  am just  t ry ing to establ ish where we 
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stand.  

MS MEMELA :    No,  but  the problem Chair  of  quest ioning is 

that .   When you say I  do not  take issue.   The fact  remains is  

that  there is. . .  there was the deed of  sale.  

CHAIRPERSON :    Sorry? 

MS MEMELA :    The issue. . .  the fact  of  the matter  is  that  

there was a deed of  sale.   From my mother ’s side,  i t  had 

al ready been there.   I t  is in 2015 and 2016.  

CHAIRPERSON :    Yes.  

MS MEMELA :    The aff idavi t  of  my mom was given to Mr 10 

Ndzeku between 2015 and 2016.  

CHAIRPERSON :    I f  i t  is t rue that  Mr Ndzeku signed in 2019.  

MS MEMELA :    H’m? 

CHAIRPERSON :    Then i t  could not . . .  there could not  have 

been a sale before he signed,  is i t  not? 

MS MEMELA :    No,  there could have been a sa le.  

CHAIRPERSON :    Ja.  

MS MEMELA :    There could have been a sale.  

CHAIRPERSON :    You say there could have been? 

MS MEMELA :    There could have been a sale before he 20 

signed.  

CHAIRPERSON :    And an agreement.   And yet ,  wi thout  his  

signature.  

MS MEMELA :    Yes,  there could have been a sa le.  

CHAIRPERSON :    With only one party signed. . .  having 
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s igned? 

MS MEMELA :    Yes,  Chai r.   Remember,  we explained this but  

you said,  we must  not  take long to explain.  

CHAIRPERSON :    Yes? 

MS MEMELA :    And I  said,  in the v i l lages,  we do not  s ign or 

search or deed of  sale and whatever but  these documents 

were done because . . . [ intervenes]   

CHAIRPERSON :    Ms Hofmeyr,  cont inue.  

ADV HOFMEYR :    Thank you.   I  understand you to dispute 

Mr Ndzeku’s concession.  10 

MS MEMELA :    H’m? 

ADV HOFMEYR :    That  the aff idavi t  was forged because you 

say you know your  mother  at tested to i t  in September of  

2015.   Is that  correct? 

MS MEMELA :    I  said my mother  gave me the aff idavi t  

a l ready signed . . . [ intervenes]   

ADV HOFMEYR :    Right .  

MS MEMELA :    . . . to give i t  to Mr Ndzeku because Mr Ndzeku 

was insist ing that  . . . [ intervenes]    

ADV HOFMEYR :    Yes.  20 

MS MEMELA :    . . .s ince there was not  t i t le deed,  I  needed 

documentat ion.  

ADV HOFMEYR :    Right .   And that  is  despi te the fact  that  

that  aff idavi t  bears of  2019.   Is that  correct?  You st i l l  say,  

you got  in 2015? 
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MS MEMELA :    The aff idavi t  Chair  bears the date of  2015 

where i t  was signed and commissioned.   The date of  2019 

was where,  you see an error  issue,  where you actual ly say. . .  

because I  remember,  Mr Ndzeku even asked me, what about  

th is?  And I  sa id but  th is part  is not  f i l led in.    

 So i t  does not  make this aff idavi t  inval id at  al l .   And my 

understanding Chai r  a lso,  because these documents were 

made for him.  I t  would have been him who went . . .   

 I  th ink he guys . . . [ indist inct ]   So let  me go and get  an 

expert  because i t  was to sat isfy him.  10 

CHAIRPERSON :    Ms Hofmeyr . . . [ in tervenes]   

MS MEMELA :    So when Ms Hofmeyr is ta lk ing about  forgery,  

was the aff idavi t  forged to rob Mr Ndzeku?  Forged for who? 

CHAIRPERSON :    Ms Hofmeyr,  p lease cont inue.  

MS MEMELA :    Yes.  

ADV HOFMEYR :    Thank you.   And then just  again,  you say 

you dispute Mr Ndzeku’s version because you know the sale 

was concluded in 2015.  Is that  correct? 

MS MEMELA :    I  know the land was in 2015.  

ADV HOFMEYR :    Yes.   The sale agreement,  was i t  20 

concluded in 2015, Ms Memela? 

MS MEMELA :    The sale agreement was already there in  

2015.   Yes.  

ADV HOFMEYR :    I t  was? 

MS MEMELA :    Ja.  



01 OCTOBER 2020 – DAY 274 
 

Page 214 of 310 
 

ADV HOFMEYR :    Right .  

MS MEMELA :    H’m.  

ADV HOFMEYR :    And i t  referred to a dispute resolut ion 

provision that  ant ic ipated the Legal  Pract ice Counci l  

. . . [ intervenes]   

MS MEMELA :    Yes.  

ADV HOFMEYR :    . . .who would be appointed at  a t ime when 

i t  d id not  exist .  

MS MEMELA :    Ja.  

ADV HOFMEYR :    Correct? 10 

MS MEMELA :    I t  ta lks about the Legal  Counci l  that  did not  

exist .  

ADV HOFMEYR :    Yes.  

MS MEMELA :    But  the Legal  Counci l  or Pract ice Counci l  Act  

was already promulgated in 2014.   

ADV HOFMEYR :    Yes,  Ms Memela i t  was.  

MS MEMELA :    So. . .   Thank you.   As much as I  was not  the 

draf ter of  that  document,  I  can. . .  we cannot say okay al l  the 

contracts Chair  should be exhaust ive.  

CHAIRPERSON :    But  Ms Memela . . . [ intervenes]   20 

MS MEMELA :    Okay.  

CHAIRPERSON :    Ms Memela,  is  the posi t ion not  that  in  

2015,  there was not  Legal  Pract ise Counci l  that  was 

operat ional ,  that  had been establ ished? 

MS MEMELA :    Yes but  remember Chai r.   When we talk  
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about  dispute resolut ion,  we are talk ing about someth ing that  

wi l l  happen later . . . [ intervenes]   

CHAIRPERSON :    Yes,  but  . . . [ intervenes]   

MS MEMELA :    . . . in making . . . [ intervenes]   

CHAIRPERSON :    No,  no.   But  there was no Legal  Pract ice 

Counci l  in operat ion at  the t ime in 2015.   

MS MEMELA :    But  there was . . . [ intervenes]   

CHAIRPERSON :    Is i t  not? 

MS MEMELA :    There was a Legal  Counci l  Act .  

CHAIRPERSON :    Ms Memela . . . [ intervenes]   10 

MS MEMELA :    . . . that  promulgated in 2014.  

CHAIRPERSON :    L isten to me careful ly.  

MS MEMELA :    Ja.  

CHAIRPERSON :    You agree that  in 2015,  there was no 

Legal  Pract ise Counci l  in operat ion? 

MS MEMELA :    Yes,  the counci l .  

CHAIRPERSON :    Actual ly,  there was no Legal  Pract ice 

Counci l  at  a l l  because i f  i t  was st i l l  a bi l l  and not  an act ,  i t . . .  

there was no such structure.   Is i t  not? 

ADV HOFMEYR :    Ja.  20 

MS MEMELA :    Yes . . . [ intervenes]   

CHAIRPERSON :    Was i t  not  st i l l  a bi l l  in 2015? 

MS MEMELA :    Sorry . . . [ intervenes]   

ADV HOFMEYR :    No,  i t  was enacted in 2015.  

CHAIRPERSON :    Ja.  
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ADV HOFMEYR :    But  i t  had a ser ies of  sect ions that  would 

be brought into operat ion.  

CHAIRPERSON :    Into operat ion,  years.  

ADV HOFMEYR :    And the establ ishment of  the counci l  

occurred in October of  2018.  

CHAIRPERSON :    Yes,  but  there was simply no Legal  

Pract ice Counci l  in operat ion in 2015.  

MS MEMELA :    Yes,  I  agree.   There was no Legal  Pract ice 

Counci l .    

CHAIRPERSON :    Yes.  10 

MS MEMELA :    Yes.    

CHAIRPERSON :    So now . . . [ intervenes]   

MS MEMELA :    But  the act  was al ready there.  

CHAIRPERSON :    . . .how could people in 2015,  when they 

look for somebody who would do thei r. . .  resolve thei r  

d isputes,  say that  choose a st ructure that  is not  in operat ion 

. . . [ intervenes]   

MS MEMELA :    But  i f  you . . . [ intervenes]   

CHAIRPERSON :    . . .when there were structures in operat ion 

that  they could choose? 20 

MS MEMELA :    Chai r,  i f  i t  is so that  the other  dispute 

resolut ion,  i t  does not  just  jump to a Legal  Pract ice Counci l .   

I t  starts,  okay the part ies wi l l  do. . .  wi l l  go there f i rst .   And i f  

th is fa i ls,  they go there.   And then i f  they. . .   

 You see,  now I  am talk ing on behal f  of  the draf ter but  I  
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do not  know.  But  I  am just  saying,  there were processes that  

were l isted there.   Chai r,  can I  g ive an example? 

CHAIRPERSON :    [No audible reply]   

MS MEMELA :    Remember,  the Companies Act  was 

promulgated in 2008, r ight?  But  i t  was passed in 2011.   But  

I  can tel l  you now,  most  lawyers in the commercial  sector,  

they were al ready referr ing to some of  the sect ions of  the 

Companies Act  as far back as 2009 and 2010.   

 So I  am just  saying,  I  am not  defending because I  was 

not  the draf ter but  i f  I  was the draf ter,  I  would defend i t  by 10 

saying that  there is  nothing that  is  stopping you f rom 

referr ing to something that  you know that  is going to  happen 

in the future.  

CHAIRPERSON :    Ms Hofmeyr.  

ADV HOFMEYR :    Thank you.   I  would then l ike to go to why 

that  R 2.5 mi l l ion was paid because you ear l ier sa id i t  is a 

sale agreement between your mother and Mr Ndzeku,  

correct? 

MS MEMELA :    H’m.  

ADV HOFMEYR :    But  i t  referred to you benef i t ing f rom i t ,  20 

did i t  not? 

MS MEMELA :    I t  referred. . .?  

ADV HOFMEYR :    To you benef i t ing f rom the money that  

would be paid pursuant  to the agreement,  d id i t  not? 

MS MEMELA :    Yes.   Remember,  i t  is dur ing my re-exam.. .  
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dur ing my test imony in Feb,  Chai r.   I  gave the test imony that  

the plan was for me to buy the land in covert  in East  London.   

 So the plan was for  my mother to help me buy that  land,  

which was two point  e ight ,  the one that  was in East  London.   

 Then I . . .  then in 2016, I  changed my mind because 

the land in East  London, i t  took longer for proclamat ion to  

come in.   And that  is when we cannot sel l  i t .   And said okay 

let  me use the money for that ,  and then my mom gave me 

the  1 .5 ,  no t  the  2 .5  tha t  Ms Hofmeyr  keeps on re fer r ing  to .   

The depos i t  fo r  my house in  Bed fordv iew was fo r  1 .5  and  10 

the  remainder,  i t  was the  bond.  

ADV HOFMEYR:    Oh,  Ms Memela ,  i s  your  ev idence befo re  

th is  Commiss ion  today tha t  you d id  no t  u t i l i se  the  fu l l  R2.5  

m i l l ion  tha t  was pa id  by  JM Av ia t ion  to  Mban jwa 

Inco rpo ra ted?  

MS MEMELA:    To  buy…? 

ADV HOFMEYR:    You have jus t  sa id  tha t  I  keep re fer r ing  

to  2 .5  m i l l ion .  

MS MEMELA:    Ja .  

ADV HOFMEYR:    When in  fac t  on ly  1 .5  m i l l i on  was 20 

…[ in tervenes]  

MS MEMELA:    Yes,  I  am say ing ,  Cha i r ,  the  way you keep 

on say ing  i t ,  Ms Hofmeyr ,  i s  tha t  i t  i s  as  i f  th is  –  the  who le  

2 .5  went  to  the  house as  a  depos i t  and i t  was to  benef i t  me  

to  buy my house  in  Bedfo rdv iew.   She does not  –  she no  
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longer  wants  to  re fe r  the  land in  Cove R idge wh ich  is  –  

tha t  was the  reason why my mom was go ing  to  he lp  me to  

buy tha t  land in  Cove R idge.   The  Bedfordv iew i ssue came 

in to  account  on l y  la te r  in  2016.  

ADV HOFMEYR:    Ms Memela ,  I  do  want  to  go  to  Cove 

R idge very ,  very  pe r t inent ly  bu t  I  need to  ge t  your  

ev idence on th is  cor rec t .  

MS MEMELA:    Okay.  

ADV HOFMEYR:    Do you accept  tha t  the  2 .5  tha t  JM 

Av ia t ion  pa id  to  Mban jwa Inco rpora ted  on the  6  May 2016 10 

was used by  you,  the  who le  2 .5  m i l l ion?  

MS MEMELA:    Not  the  who le  2 .5  m i l l ion .  

ADV HOFMEYR:    How much was used by  you?  

MS MEMELA:    The depos i t  fo r  1 .5 ,  Cha i r .   And I  remember  

some I  –  i t  was used to  renovate  my mom’s  home and he lp  

her  because she  had a  hear t  p rob lem and then she was  

taken to  spec ia l i s ts  and a l l  tha t ,  so  the re  was a  lo t  tha t  i t  

was used fo r .  

ADV HOFMEYR:    You do not  remember  be ing  pa id  more  

than R800 000 out  o f  the  t ransact ion  had gone th rough on  20 

the  home.  

MS MEMELA:    Yes.  

ADV HOFMEYR:    In to your  bank account  wh ich  you then 

used?  

MS MEMELA:    Yes,  I  am say ing  –  remember ,  you even  
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asked,  Cha i r ,  du r ing  my las t  examinat ion  tha t  okay,  why 

cou ld  th is  money not  go  d i rec t l y  to  your  mom and I  sa id  no ,  

i t  went  to  the  lawyers  then the  o ther  came to  me.   So when  

I  say  i t  was not  used so le ly  fo r  me,  i t  was used fo r  my 

mom’s  hea l th ,  i t  was used to  renovate  my mom’s  home as 

we l l .  

ADV HOFMEYR:    How much was used fo r  you r  mom? 

MS MEMELA:    Then I  do  no t  remember  tha t  amount  bu t  I  

renovated the  who le  house  [ inaud ib le  –  speak ing  

s imul taneous ly ]  10 

ADV HOFMEYR:    So  you accept  tha t  you rece ived 1 .5  

m i l l ion  to  pay the  depos i t  on  the  house?  

MS MEMELA:    Ja .  

ADV HOFMEYR:    And you rece ived a f te r  the  t ransact ion  I  

th ink  i t  was 886 000.  

MS MEMELA:    Yes,  ja .  

ADV HOFMEYR:    My co l leagues w i l l  add tha t  up  fo r  me 

but  tha t  i s  very  c lose  to  2 .5  m i l l ion .   We wi l l  do  the  

ca l cu la t ion  now.   So there  wou ld  have been a  l i t t le  b i t  o f  

the  2 .5  m i l l ion  tha t  was not  used by  you d i rec t l y ,  i s  tha t  20 

cor rec t?  

MS MEMELA:    No,  Cha i r ,  then  Ms Hofmeyr  i s  ta lk ing  

about  the  1 .5 ,  r igh t?   P lus  the  800 tha t  was le f t  f rom the  

money tha t  went  to  the  …[ in tervenes]  

CHAIRPERSON:    Ja ,  tha t  i s  2 .3 .  
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MS MEMELA:    That  went  to  the  l awyers ,  yes .   So then she 

is  tak ing  the  200  th ink ing  tha t  okay,  tha t  i s  the  one tha t  

was used fo r  my mom.   I  am say ing  tha t  whatever  tha t  I  d id  

fo r  my mom was  coming f rom tha t  800 000 tha t  came to  

me,  yes.  

ADV HOFMEYR:    So  when we go to  your  bank s ta tements  

you w i l l  be  ab le  to  show me where  you use i t  fo r  you r  

mothe r .  

MS MEMELA:    Okay,  so  how am go ing  –  must  I  show tha t  I  

bought  t i l es  in  2015?  10 

ADV HOFMEYR:    Yes.  

MS MEMELA:    And do tha t  and s tu f f?  

ADV HOFMEYR:    Yes because we have your  bank 

s ta tement .  

MS MEMELA:    Yes f rom the  bank s ta tement .  

ADV HOFMEYR:    From the  moment  the  886 000 came in to  

your  account  t i l l  i t  was dep le ted .   You w i l l  be  ab le  to  show 

me the re  where  you pa id  fo r  someth ing  fo r  your  mothe r ,  

w i l l  you?  

CHAIRPERSON:    Ms Mban jwa?  20 

MS MBANJWA:    Bu t  Cha i r ,  rea l l y ,  a re  you te l l ing  me tha t  

now these th ings  go ing  to  be  ex tended to  us  now go ing  to  

b rought  the  bank  s ta tements?   I s  the  issue not  he re  be ing 

s imp le ,  the  rece ip t  o f  the  2 .5  m i l l ion  wh ich  has no t  been 

den ied?  



01 OCTOBER 2020 – DAY 274 
 

Page 222 of 310 
 

CHAIRPERSON:    Ms Mban jwa,  Ms Hofmeyr  wants  to  know 

exact ly  how much o f  the  2 .5  m i l l ion  was used fo r  Ms 

Memela ’s  benef i t ,  how much o f  i t  was not  used fo r  her  

benef i t  because …[ in tervenes]  

MS MBANJWA:    Bu t  i t  i s  i r re levant  Cha i r .   What  i s  the  

re levance o f  tha t?  

CHAIRPERSON:    Ms Mban jwa ,  I  am speak ing  a t  the 

moment .  

MS MBANJWA:    Apo log ies .  

CHAIRPERSON:    Okay.   Ms Hofmeyr  wants  to  es tab l i sh  10 

how much o f  the  2 .5  m i l l ion  was used fo r  the  benef i t  o f  Ms 

Memela ,  how much o f  i t  was not  used fo r  her  benef i t  

because she has  sa id  tha t  i t  was not  the  who le  amount  o f  

2 .5  tha t  was used  fo r  her  benef i t .  

MS MBANJWA:    Yes.  

CHAIRPERSON:    And I  wou ld  l i ke  to  know tha t  as  we l l ,  

how much o f  i t  was used fo r  her ,  how much o f  i t  was not  

used fo r  her .  

MS MBANJWA:    And the  quest ion ,  Cha i r ,  i s  i r re levant  

because the  issue here  is  i t  has  no t  been contes ted  tha t  20 

she rece ived the  money …[ in tervenes]  

CHAIRPERSON:    P lease s i t  down,  Ms Mban jwa.  

MS MBANJWA:    So  what  i s  the  re levance?  

CHAIRPERSON:    P lease s i t  down,  car ry  on ,  Ms Ho fmeyr .  

ADV HOFMEYR:    Thank you.   So jus t  to  re tu rn ,  i f  we 



01 OCTOBER 2020 – DAY 274 
 

Page 223 of 310 
 

looked a t  you r  bank s ta tements  a f te r  you rece ived the 

886 000 f rom the  t ransfer r ing  a t to rneys on  the  Bedfordv iew 

house,  wou ld  we  b  e ab le  to  see what  you pa id  to  benef i t  

our  mother?  

MS MEMELA:    The prob lem now Cha i r  i s  tha t  I  cannot  

rea l l y  g ive  a  d i rec t  answer  there  to  say okay,  you w i l l  see  

tha t  th is  was bought ,  th is  pa id  a  spec ia l i s t ,  th is  went  to  

there  and th i s  went  to  tha t ,  you  unders tand?  Because  

remember ,  o ther  than th is  depos i t  and o ther  than the  

money fo r  the  sa le  o f  the  land  I  have a lways  been a  10 

breadwinner  a t  home and I  am not  su re  how then I  am 

expected because dur ing  tha t  t ime there  was no 

expecta t ion  tha t  one day I  w i l l  come to  the  Commiss ion  and  

exp la in  tha t  okay ,  ou t  o f  th is  how much then you mom has 

got  th is ,  how much was i t  sent  to  her  and s tu f f .  

CHAIRPERSON:    Bu t  …[ in tervenes]  

MS MEMELA:    Bu t  the  bank s ta tement ,  Cha i r ,  so r ry ,  the  

bank s ta tement ,  I  doubt  tha t  i t  w i l l  say  okay,  you swiped 

fo r  the  t i les ,  you swiped fo r  cement ,  you swiped fo r  –  yes.  

CHAIRPERSON:    Bu t ,  Ms Memela ,  i f  the  2 .5  m i l l ion  was  20 

ac tua l l y  fo r  your  mom because my  unders tand ing  f rom your  

ev idence las t  t ime was tha t  you r  mom was g iv ing  you a  

loan.  

MS MEMELA:    No,  a  donat ion ,  no t  a  loan.  

CHAIRPERSON:    Or  the  donat ion ,  ja .  
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MS MEMELA:    Yes.  

CHAIRPERSON:    Okay,  I  may have I  m isunders tood.   

Okay.   Now –  and tha t  she was do ing  so  to  enab le  you to  

…[ in tervenes]  

MS MEMELA:    Buy the  land.  

CHAIRPERSON:    To  acqu i re  proper ty .  

MS MEMELA:    Yes.  

CHAIRPERSON:    Now i f  a l l  you  needed fo r  purposes o f  

acqu i r ing  the  proper t y  was 1 .5  why d id  you not  g ive  her  the  

ba lance and then  she wou ld  dec ide  what  she does w i th  i t?   10 

Why d id  you dec ide  to  be  the  one to  buy whatever  to  

renovate  the  house,  ra the r  then  g ive  the  money  to  her  

because i t  was her  money.  

MS MEMELA:    I t  was her  money,  Cha i r ,  bu t  remember  

a lso  in  he r  a f f idav i t  she d id  say tha t  she was go ing  to  he lp  

me to  buy –  I  th ink  i t  i s  the  deed o f  sa le  –  to  he lp  me buy 

the  land,  r igh t?   So I  do  no t  know i f  the  Cha i r  was 

expect ing  me to  take  the  money and then g ive  i t  back to  

her  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

CHAIRPERSON:    I  was th ink ing  i f  she  –  i f  th is  was her  20 

money,  2 .5 ,  because Mr  Ndzeku bought  land f rom her .  

MS MEMELA:    Yes.  

CHAIRPERSON:    And she wanted  to  ass is t  you to  acqu i re  

proper ty  and you  d id  no t  need the  who le  2 .5 ,  you  needed  

1 .5 .   I  expected tha t  she wou ld  g ive  you 1 .5  and keep the  
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ba lance and i f  fo r  whatever  p rac t ica l  reasons the  2 .5  came 

to  you.  Once you  had deducted the  1 .5  you wou ld  then say 

Mom,  here  is  the  ba lance,  I  have  taken the  money tha t  I  

need fo r  the  house.  

MS MEMELA:    Cha i r ,  remember  there  the  reason why she  

was se l l ing  the  land was to  he lp  me buy the  land in  Cove 

R idge wh ich  was wor th  2 .8 . .    

CHAIRPERSON:    Which  was wor th?  

MS MEMELA:    2 .8  in  Cove R idge.   And then,  as  I  say  tha t  

then I  changed in  2016,  I  dec ided okay,  I  am go ing  to  use  10 

th is  money to  pay the  depos i t  o f  1 .5  tha t  was needed by  

the  bank fo r  the  Bedfordv iew.   So  a l l  I  was say ing  to  Ms  

Hofmeyr  i s  tha t  when she says okay,  tha t  2 .5 was put  there  

i t  as  i f  –  I  was  say ing  i t  i s  as  the  who le  2 .5  was put  

towards the  –  fo r  pa r t  o f  the  Bedfordv iew and  i t  was  

ac tua l l y  tha t  dec i s ion .   L ike  she does not  –  she no  longer  

re fe rs  to  Cove R idge but  she says  okay,  because she has 

a l ready asked me about  tha t  the  las t  t ime [ inaud ib le  –  

speak ing  s imul taneous ly ]  

ADV HOFMEYR:    No,  I  sa id  I  wou ld  la te r  come to  i t .  20 

MS MEMELA:    She jus t  wants  to  focus on  Bedfo rdv iew. .  

CHAIRPERSON:    So  …[ in tervenes]  

MS MEMELA:    So  I  am say ing ,  Cha i r ,  f rom the  bank 

s ta tement ,  I  do  no t  know i f  –  I  w i l l  ask  my lawyer ,  I  do  no t  

know i f  I  shou ld  say I  w i l l  then go to  the  bank because –  
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bu t  I  cannot  p rom ise  tha t  okay,  i t  w i l l  –  the  bank s ta tement  

w i l l  say  okay,  th is  i s  what  you  swiped fo r ,  then i t  w i l l  

exp la in  what  d id  I  buy,  what  d id  I  do ,  l i ke  what  i s  i t  tha t  I  

buy  fo r  my mother .  

CHAIRPERSON:    Bu t  you a re  say ing  tha t  the  who le  R2.5  

m i l l ion  your  mom gave i t  to  you as  a  donat ion .  

MS MEMELA:    She was he lp ing  me wi th  the  depos i t ,  1 .5.   

She he lped me wi th  the  depos i t .  

CHAIRPERSON:    Ja ,  was i t  donat ion  or  was i t  a  loan?  

MS MEMELA:    I t  was a  donat ion ,  Cha i r ,  i t  was not  a  loan.  10 

CHAIRPERSON:    The donat ion  be ing  2 .5  o f  the  donat ion  

be ing  1 .5?  

MS MEMELA:    No tha t  I  had a  change o f  hear t  to  buy the  

Bedfordv iew house i t  was 1 .5 .   Then a f te r  …[ in tervenes]  

CHAIRPERSON:    Bu t  when she gave i t  to  you in i t ia l l y ,  was 

she g iv ing  you a  donat ion  o f  2 .5?  

MS MEMELA:    Yes,  she was go ing  to  g ive  me the  donat ion  

o f  2 .5  fo r  the  Cove R idge house –  fo r  the  Cove R idge land,  

yes .  

CHAIRPERSON:    Ja  and she gave  you tha t?  20 

MS MEMELA:    Yes,  she was go ing  to  g ive  me tha t  bu t  

remember ,  i t  was  cance l led ,  the  Cove R idge.  

CHAIRPERSON:    And then la te r  on  you dec ided  to  use 

on ly  1 .5?  

MS MEMELA:    On ly  1 .5 .  
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CHAIRPERSON:    Bu t  the  donat ion  to  you was the  en t i re  

1 .5  m i l l ion?  

MS MEMELA:    Ja ,  fo r  Cove R idge  because i t  was 2 .8 ,  yes .  

CHAIRPERSON:    Ja .  

ADV HOFMEYR:    And jus t  back to  the  Cha i r ’ s  quest ion ,  a t  

no  po in t  when you rece ived –  I  made an er ror  ear l ie r ,  i t  

was not  886 000  and i t  was 862 376.75 a f te r  the  sa le  o f  

the  Bedfo rdv iew house.   You d id  no t  fee l  tha t  you  shou ld  

go  back to  your  mother  and say le t  me g i ve  you back 

826 000 wh ich  I  d id  no t  need to  use because I  ended up  10 

get t ing  the  Bedfordv iew house and not  the  Cove R idge 

t ransact ion .   You d id  no t  do  tha t .  

MS MEMELA:    So  you are  say ing  I  d id  no t  he lp  my mother  

ou t  o f  th is  800 …[ in tervenes]  

ADV HOFMEYR:    No,  I  am say ing  you d id  go  back to  he r  

and say I  have  on ly  used 1 .5 ,  le t  me g ive  you the  

remainder .  

MS MEMELA:    Okay,  Cha i r ,  I  am t ry ing  to  unders tand,  tha t  

you are  expect ing  me to  go  to  …[ in tervenes]  

ADV HOFMEYR:    No,  I  am ask ing  whethe r  you d id .   D id 20 

you go to  her  and  say I  have on ly  used 1 .5  le t  me g ive  you  

back the  862 000  tha t  remains .   You d id  no t  do  tha t .  

MS MEMELA:    No,  l i ke  i f  –  I  d id  no t  go  back and say okay,  

le t  me g ive  you the  remainder ,  I  jus t  cont inu ing  pay ing  fo r  

cer ta in  th ings tha t  she needed l i ke  –  as  I  a lways d id  
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w i thout  2 .5  or  1 .5  be fore .  

ADV HOFMEYR:    Do you reca l l  tha t  you invested  250 000 

o f  i t?  

MS MEMELA:    Yes.  

ADV HOFMEYR:    Yes.   Do you –  we w i l l  go  to  some o f  the  

o ther  th ings you d id  w i th  the  money in  a  moment  bu t  le t  us  

go  to  Cove R idge because i t  i s  an  impor tan t  par t  o f  th is ,  

Cha i r  and i t  i s  rea l l y  the  las t  par t  tha t  I  wou ld  l i ke  t o  focus 

on  fo r  the  a f te rnoon.   Because,  Ms Memela ,  in  fa i rness to  

you we had ev idence w i th  Mr  Ndzeku in  wh ich  in  the  end 10 

he conceded tha t  the  sa le  agreement  was a  f raud.   You 

heard  h i s  ev idence,  i s  tha t  cor rec t?  

MS MEMELA:    That  i s  what  he  sa id .  

ADV HOFMEYR:    Yes.   I  am go ing  to  pu t  i t  you  th is  

a f te rnoon tha t  the  Cove R idge t ransact ion  was  a lso  a  

f raud.  

MS MEMELA:    I  do  no t  agree.  

ADV HOFMEYR:    You do not  ag ree.  

MS MEMELA:    Ja .  

ADV HOFMEYR:    Le t  me take you th rough why I  pu t  tha t  20 

to  you.  

MS MEMELA:    Okay.  

ADV HOFMEYR:    R igh t .   So you ente red in to  the  Cove 

R idge agreement ,  i s  tha t  cor rec t?  

MS MEMELA:    Yes.  
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ADV HOFMEYR:    When was tha t?    

MS MEMELA:    I  th ink  i t  was 2015.    

ADV HOFMEYR:    Yes.  

MS MEMELA:    Ear ly  2015.  

ADV HOFMEYR:    Apr i l  2015.  

MS MEMELA:    Ja .  

ADV HOFMEYR:    Le t  us  go  to  i t .   You w i l l  f ind  i t  in  

EXHIBIT DD25A a t  page 370.   Th ree seven zero ,  370.   I s  

tha t  the  Cove R idge deed o f  sa le?  

MS MEMELA:    Yes,  tha t  i s  the  one.  10 

ADV HOFMEYR:    That  i s  the  one  we looked a t  b r i e f l y  in  

your  ev idence prev ious ly .  

MS MEMELA:    Yes.  

ADV HOFMEYR:    You were  buy ing  th is  p roper ty  f rom 

S l ipknot  Investments ,  i s  tha t  cor rec t?  

MS MEMELA:    That  i s  co r rec t .  

ADV HOFMEYR:   And Ms Yake Kwinana was a  d i rec to r  o f  

S l ipknot  Investments  a t  the  t ime,  i s  tha t  cor rec t?  

MS MEMELA:    Yes,  I  agree to  tha t .  

ADV HOFMEYR:    And you s igned  the  agreement  w i th  her ,  20 

is  tha t  r igh t?  

MS MEMELA:    That  i s  r igh t .  

ADV HOFMEYR:    And i t  appears  as  though th i s  ag reement  

was s igned on the  21  Apr i l  2015.   You w i l l  f ind  tha t  a t  page 

373,  i s  tha t  r igh t?  
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MS MEMELA:    That  i s  r igh t .  

ADV HOFMEYR:    Do you conf i rm  tha t  you d id  s ign  i t  on  

tha t  day?  

MS MEMELA:    Yes,  le t  me check qu ick l y?   Yes.  

ADV HOFMEYR:    Yes.   Your  ev idence p rev ious l y  was tha t  

you had s igned th is  a t  the  o f f i ces  o f  Ms Mban jwa,  i s  tha t  

cor rec t?  

MS MEMELA:    That  i s  co r rec t .  

ADV HOFMEYR:    Yes.   Because Ms Mban jwa a t  the  t ime 

was Ms Kwinana ’s  lawyer ,  i s  tha t  cor rec t?  10 

MS MEMELA:    Yes,  tha t  i s  cor rec t .  

ADV HOFMEYR:    And Ms Mban jwa put  th is  ag reement  

together ,  i s  tha t  cor rec t?  

MS MEMELA:    Yes.  

ADV HOFMEYR:    R igh t .   Now do you remember  what  had 

happened two months  be fore  tha t  in  February  o f  2015 in  

re la t ion  to  p roper ty  acqu is i t ions  tha t  you were  en ter ing  

in to?  

MS MEMELA:    Proper ty  acqu is i t ions?  

ADV HOFMEYR:    Yes.    20 

MS MEMELA:    Do I  remember…? 

ADV HOFMEYR:    February  2015,  d id  you purchase any  

proper ty  then?  

MS MEMELA:  February  2015?  No ,  I  do  no t  remember .    

ADV HOFMEYR:    Do you remember  pu t t ing  in  an  o f fe r  on 
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a  p roper ty  i s  Race V iew? 

MS MEMELA:    Race V iew?  Where  is  Race V iew?   

ADV HOFMEYR:    I  am not  su re  where  Race V iew i s ,  your  

o f fe r  to  purchase jus t  says Race V iew.  

MS MEMELA:    Okay,  where  i s  the  o f fe r  to  purchase.  

ADV HOFMEYR:    Le t  me ask f i rs t ,  do  you remember  

pu t t ing  in  an  o f fe r  to  buy a  p roper ty  in  Race V iew in  

February  2015?  

MS MEMELA:   I  do  no t  remember .   

ADV HOFMEYR:    You do not  remember .   Okay,  le t  us  go  10 

to  i t .   You w i l l  f ind  i t  in  BB25C.  

MS MEMELA:    The page?  

ADV HOFMEYR:    The page is  1123.   You w i l l  see  i t  i s  no t  

an  exce l len t  copy,  Cha i r ,  th is  i s  the  best  vers ion  o f  the  

copy tha t  the  Commiss ion  has been ab le  to  ob ta in .   The  

par t ies ,  you w i l l  see  they are  –  so r ry ,  i t  i s  le t te r  Truda and  

Ben jamin  John –  I  cannot  even qu i te  read the  name o f  the  

se l le rs .   Maybe i t  w i l l  be  c learer  la te r .   Tru ter ,  T ru te r .   And 

you and your  husband are  the  pu rchasers ,  a re  you not?  

MS MEMELA:    Ja ,  I  see the  th ing ,  yes .  20 

ADV HOFMEYR:    You see tha t?  

MS MEMELA:    Yes.  

ADV HOFMEYR:    I t  was …[ in tervenes]  

CHAIRPERSON:    I  am sor ry ,  where  does tha t  appear?  

ADV HOFMEYR:    I f  you  see jus t  a  l i t t le  b i t  down,  i t  i s  
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about  the  f i f th  l ine ,  Cha i r ,  the  unders igned  i t  says  

Nontsasa A  Memela ,  Vumi le (?)  Memela ,  o f  6  Jonker  

Crescent ,  E landspark ,  Johannesburg ,  2197.   Do you see  

tha t ,  Cha i r?  

CHAIRPERSON:    I s  tha t  a t  page 1123? 

ADV HOFMEYR:    Yes,  1123.   You w i l l  see  there  is  f i rs t  

l i ne  tha t  says To,  do  you have tha t?  

CHAIRPERSON:    Yes,  yes .  

ADV HOFMEYR:    Then there  is  a  l ine  tha t  s ta r ts  Of… 

CHAIRPERSON:    Ja .  10 

ADV HOFMEYR:    And then two l ines  fu r ther  down i t  says  I  

th ink  i t  i s  supposed to  be :  

“We,  the  unders igned…” 

And then you w i l l  see  wr i t ten  in  there  i s :  

“Nontsasa A  Memela ,  Vumi le  Meme la”  

Do you see tha t?  

CHAIRPERSON:    Oh,  okay,  ja .   Yes,  now I  see tha t ,  yes .  

MS MEMELA:    They are  the  purchasers .  

CHAIRPERSON:    Be fore  Jonker  Crescent?  

ADV HOFMEYR:    Exact ly ,  exact ly ,  Cha i r .  20 

CHAIRPERSON:    Okay.  

ADV HOFMEYR:    so  can you conf i rm a t  the  t ime you were  

l i v ing  in  Jonker  Crescent ,  E landspark ,  Ms Memela .  

MS MEMELA:    Ja .  

ADV HOFMEYR:    R igh t  and you put  in  th is  o f fe r  to  
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purchase a  proper ty  descr ibed as  Freeho ld  S tand 6  in  

Townsh ip  Race V iew.   Do you see tha t?  

MS MEMELA:    Ja .  

ADV HOFMEYR:    And i t  i s  an  o f fe r  to  purchase  fo r  1 .4 

m i l l ion .   Do you see tha t?  

MS MEMELA:    Ja .  

ADV HOFMEYR:    Does th is  job  your  memory .  

MS MEMELA:    Ja ,  i t  does remind me.  

ADV HOFMEYR:    R igh t ,  so  you were  pu t t ing  in  an  o f fe r  to  

purchase in  February  o f  2015 w i th  your  husband to  buy a  10 

proper ty  in  Race V iew fo r  1 .4  m i l l ion ,  i s  tha t  cor rec t?  

MS MEMELA:    That  i s  co r rec t .  

ADV HOFMEYR:    So  tha t  i s  two months  be fore  you  

conc lude the  S l ipknot  agreement  w i th  Ms Kwinana,  

cor rec t?  

MS MEMELA:    Ja .  

ADV HOFMEYR:    R igh t .   What  happened to  th is  p roper ty?  

MS MEMELA:    I  d id  no t  go  th rough.  

ADV HOFMEYR:    Why not?  

MS MEMELA:    I  exp la ined,  remember ,  tha t  in  2015 there  20 

was d i f f i cu l t y  in  te rms o f  the  bank,  they were  no t  rea l l y  

approv ing  a  hundred percent  o r  somet imes they  wou ld  

dec l ine  based on  reasons put  by  them.   So I  kept  on  t ry ing  

and kept  on  t ry ing ,  yes .  

ADV HOFMEYR:    So  you had app l ied  fo r  a  bond fo r  th is  
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p roper ty ,  i s  tha t  cor rec t?  

MS MEMELA:    Yes.  

ADV HOFMEYR:    And i t  was dec l ine  by  the  bank,  i s  tha t  

cor rec t?  

MS MEMELA:    H ’m.  

ADV HOFMEYR:    So  they dec l ine  a  bond fo r  1 .4  m i l l ion ,  i s  

tha t  cor rec t?  

MS MEMELA:   Yes.   

ADV HOFMEYR:    Yes.   And they d id  tha t  the  next  month  in  

March o f  2015.   Do you reca l l  tha t?  10 

MS MEMELA:    I  see  the  le t te r  here .  

ADV HOFMEYR:    Yes.  

MS MEMELA:   Ja .   

ADV HOFMEYR:   So  you put  an  o f fe r  to  purchase in  

February  2015,  the  bank w i l l  no t  g ive  you a  bond o f  1 .4 

m i l l ion  in  March 2015,  cor rec t?   

MS MEMELA:    Ja .  

ADV HOFMEYR:    And then in  Apr i l  o f  2015 you commi t  

yourse l f  to  2 .8  m i l l ion  tha t  you are  go ing  to  pay to  Ms 

Kwinana ’s  company S l ipknot .  20 

MS MEMELA:    Yes.  

ADV HOFMEYR:    Where  were  you go ing  to  ge t  tha t  2 .8 

m i l l ion?  

MS MEMELA:    Remember  the  land tha t  was  so ld  in  

Mpindweni  was go ing  to  he lp  me w i th .  
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ADV HOFMEYR:    No,  the  l and so ld  in  Mpindweni  happens  

la te r  in  2015.  

MS MEMELA:  No,  no ,  remember ,  the  –  my mom was go ing  

to  he lp  you,  as  I  to ld  you –  my mom was go ing  to  he lp  w i th  

the  purchase o f  the  land in  Cove R idge,  r igh t ,  wh ich  took  

longer  to  be  f ina l i sed because the  proc lamat ion  was not  in  

p lace  by  then.   So the  2 .5  was go ing  to  go  to  tha t  land and 

we were  go ing  to  on ly  go  to  the  banks jus t  fo r  R300 000.   

So l i ke  tha t  was the  unders tand ing  back then.  

ADV HOFMEYR:    No,  you were  no t  go ing  to  go  to  the  bank  10 

fo r  300 000,  I  th ink  you are  ge t t ing  the  proper ty  

t ransact ions confused.   Remember ,  in  Apr i l  2015 you agree  

w i th  Ms Kwinana  tha t  you are  go ing  to  pay ou t r i gh t  R2.8 

m i l l ion .   There  was no depos i t ,  no th ing .  

MS MEMELA:    Yes.  

ADV HOFMEYR:    There  was no bond e i ther ,  co r rec t?  

MS MEMELA:    There  is  no  bond,  yes .  

ADV HOFMEYR:    Yes.  

MS MEMELA:    Exact ly .  

ADV HOFMEYR:    And you ente red in to  tha t  agreement  20 

w i th  Ms Kwinana  when the  month  be fore  you d id  no t  have 

1 .4  m i l l ion  and the  bank wou ld  no t  g ive  you a  bond  fo r  1 .4 

m i l l ion ,  i s  tha t  cor rec t?  

MS MEMELA:    Yes.   But  I  knew tha t  my mom was go ing  to  

se l l  the  land.  
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ADV HOFMEYR:    How d id  you know tha t  she was go ing  to  

se l l  the  land?  

MS MEMELA:    We spoke.  

ADV HOFMEYR:    Bu t  she d id  no t  have a  purchaser  a t  the 

t ime,  d id  she?  

MS MEMELA:    She…?   

ADV HOFMEYR:    D id  no t  have a  purchaser .  

MS MEMELA:    No o f  course  she d id  no t  bu t  she was  

look ing  fo r  the  pu rchase,  she was a l ready look ing .  

CHAIRPERSON:    Ms Memela ,  Ms  Memela ,  a re  you  say ing  10 

tha t  when the  prev ious month  you d id  no t  have 1 .4  and the  

bank dec l ined your  bond app l i ca t ion  you made an o f fe r  fo r  

a  p roper t y  tha t  wou ld  requ i re  2 .8  m i l l ion  about  –  tha t  i s  

about  more  than an ex t ra  m i l l ion .  

MS MEMELA:    Yes.  

CHAIRPERSON:    More  than an ex t ra  m i l l ion .  

ADV HOFMEYR:    I t  i s  doub le  ac tua l l y .  

CHAIRPERSON:    H ’m? 

ADV HOFMEYR:    I t  i s  doub le .  

CHAIRPERSON:    Ja ,  doub le .   Doub le ,  s imp ly  because you  20 

were  hop ing  tha t  your  mothe r  wou ld  ge t  somebody to  buy  

the  proper ty .  

MS MEMELA:    She was a l ready look ing .  

CHAIRPERSON:    D id  you make a  f i rm o f fe r  on  the  bas is  o f  

tha t  hope,  when there  was no pu rchaser?  
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MS MEMELA:    There  was no pu rchaser  ye t  bu t  she was  

a l ready look ing  fo r  the  pu rchaser ,  Cha i r .  

CHAIRPERSON:    Yes.  

MS MEMELA:    Yes.  

CHAIRPERSON:    Bu t  Ms Memela ,  you cannot  make an  

o f fe r ,  a  ser ious o f fe r  on  the  bas is  o f  money tha t  you do not  

have and you have not  guarantee you are  go ing  to  have.  

MS MEMELA:    You can make an o f fe r ,  Cha i r ,  i f  you  know 

tha t  you a re  hop ing  to  ge t  …[ in tervenes]  

CHAIRPERSON:    Bu t  d id  –  in  the  o f fe r  d id  you say 10 

cond i t iona l  upon  my mother  be ing  ab le  to  se l l  the  

proper ty?  

MS MEMELA:    No,  no ,  there  was no such cond i t ion  in  the  

o f fe r  and Ms Hofmeyr  asked about  th is  dur ing  my tes t imony 

and she went  as  fa r  as  say ing  the re  was no p rov is ion  tha t  

ident i f ies  …[ in tervenes]  

CHAIRPERSON:    Jus t  hang on a  second.   Ms Mban jwa,  

what  i s  the  s to ry?  

MS MBANJWA:    [ ind is t inc t  –  o f f  m ic ]  and th is  document  i s  

–  on  page 371,  tha t  i s  the  Cove R idge th ing ,  she says tha t  20 

these are  go ing  to  be  a t tached because the re  is  no  

ment ion  o f  a  bond.   There  is  no th ing  in  tha t  document  

say ing  tha t  tha t  was go ing  to  be  cash payment (? ) .   I  am 

jus t  co r rec t ing  tha t  fo r  the   

ADV HOFMEYR:    Jus t  to  be  c lear,  I  d id  no t  say  cash,  I  



01 OCTOBER 2020 – DAY 274 
 

Page 238 of 310 
 

sa id  i t  was an out r igh t . . .  

CHAIRPERSON:    Yes.  

ADV HOFMEYR:    . . .o f fe r  to  purchase fo r  2 .8  m i l l ion  bu t  

made no re ference to  a  depos i t  o r  a  bond.    

CHAIRPERSON:    Ja .  

ADV HOFMEYR:    Thank you.    

MS MBANJWA:    Yes bu t  I  wou ld  beg,  Cha i r,  I  know tha t  

there  is  a  rush to  f ina l i se  bu t  what  I  wou ld  beg fo r  i s ,  i f  

there  i s  a  document  because tha t  i s  jus t  s tandard  law,  i f  

there  i s  a  wr i t ten  document ,  tha t  document  i s  the  ev idence  10 

o f  what  i t  i s  supposed to  be .   There  is  no  bas i s  fo r  Ms 

Hofmeyr  o r  even myse l f  to  go  fu r ther  and say th is  i s  what  

th is  document  meant .   I f  tha t  document  does not  g ive  –  

does not  say  [ inaud ib le  –  speak ing  s imul taneous ly ]  

CHAIRPERSON:    P lease s i t  down,  Ms Mban jwa,  p lease s i t  

down.   Le t  us  have some prog ress p lease.  

MS MEMELA:    Okay.  

CHAIRPERSON:    Okay.   Ms Hofmeyr ,  p lease cont inue.  

ADV HOFMEYR:    Thank you,  Cha i r .   You were  p rob ing  the  

c i rcumstances in  wh ich  …[ in te rvenes]  20 

CHAIRPERSON:    Oh,  yes ,  yes .  

ADV HOFMEYR:    . . .Ms Memela  cou ld  commi t  to  2 .8 m i l l ion 

in  a  proper ty  t ransact ion  w i th  Ms Kwinana when the  

prev ious month  she d id  no t  have 1 .4  m i l l ion .  

CHAIRPERSON:    Yes,  you were  s t i l l  answer ing  tha t  
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quest ion .  

MS MEMELA:    I  was s t i l l  answer ing  tha t ,  Cha i r .  

CHAIRPERSON:    Ja .  

MS MEMELA:    I  am surpr ised  tha t  th is  o f fe r  to  purchase i s  

here  bu t  o thers  a re  no t  here  jus t  to  p rove as  to  how many  

t imes I  kept  on  t r y ing  …[ in tervenes]  

CHAIRPERSON:    Bu t  Ms Memela ,  i f  you  make an o f fe r  to  

somebody se l l ing  a  proper ty  to  say you are  go ing  to  buy 

the  proper ty  fo r  a  cer ta in  amount  and you do not  ind ica te  

in  the  agreement  tha t  tha t  i s  dependent  upon some o the r  10 

t ransact ion ,  you are  c rea t ing  the  impress ion  to  the  se l le r  

tha t  you have got  the  money.  

MS MEMELA:    No.  

CHAIRPERSON:    You are .   Otherwise ,  why shou ld  he  or  

she take  your  o f fe r  ser ious l y?  

MS MEMELA:    Cha i r ,  I  th ink  I  exp la ined th is  l as t  t ime but  I  

w i l l  t ry  and be as  shor t  as  poss ib le .   That  land i n  Cove 

R idge s t i l l  had ce r ta in  p rocesses to  fo l low so  I  knew i t  was 

go ing  to  –  I  was in fo rmed tha t  i t  was go ing  to  take  longer  

to  be  proc la imed or  whatever  p rocesses tha t  needed to  be  20 

fo l lowed and I  can te l l  you  now even to  th is  da te  i t  has  no t .   

So not  pu t t ing  the  cond i t ion  or  maybe the  p rov i s ion  tha t  

says okay,  I  am go ing  to  go  to  the  bank and get  the  bond 

or  maybe I  am go ing  to  ge t  the  money f rom here  to  pay,  i t  

was ne i ther  here  nor  there  because i t  was – we knew tha t  
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i t  was go ing  to  take  longer  …[ in tervenes]  

CHAIRPERSON:    Bu t  you …[ in tervenes]  

MS MEMELA:    That  i s  why the  se l le r  ac tua l l y  a l lowed me 

to  cance l  when i t  took  longer  and commi t  to  someth ing  

e lse .  

CHAIRPERSON:    Bu t ,  Ms Memela ,  a re  you say ing  to  me i t  

i s  in  o rder  fo r  somebody to  o f fe r  somebody who is  se l l ing  a  

house –  to  make  an o f fe r  to  buy the  house fo r  an  amount  

tha t  they cannot  a f fo rd  as  a t  tha t  t ime and they are  mak ing  

tha t  o f fe r  on  the  bas is  tha t  they  m ight  ge t  the  money i f  10 

some o ther  t ransact ion  happens  w i thout  d isc los ing  tha t  

tha t  i s  the  cond i t ion ,  you say tha t  i s  p roper?  

MS MEMELA:    That  i s  p roper ,  Cha i r ,  espec ia l l y  i f  you  –  

l i ke  the  buyer  and the  se l le r  have the  same unders tand ing .   

And,  Cha i r ,  remember ,  the  fac t  tha t  th is  app l i ca t ion  was  

dec l ined in  March,  because th i s  p rocess was go ing  to  take  

longer ,  the  proc lamat ion  and a l l .   So  remember ,  the  bank 

g ives  you s i x  months  to  ac tua l l y  go  back and approach 

them for  the  bond.   So there  was tha t  a lso  poss ib ly  o f  

op t ion  to  approach the  bank maybe a f te r  s ix  months  or  so .   20 

But  the  fac t  tha t  i t  i s  no t  there  tha t  okay,  we w i l l  ge t  the  

bond,  i t  does not  mean i t  i s  no t  there .  

CHAIRPERSON:    Ms Hofmeyr ,  cont inue.  

ADV HOFMEYR:    Thank you,  Cha i r .   I  jus t  wan t  to  ask  

about  th is  S l ipknot  agreement ,  one o the r  fac to r  in  i t .   D id 
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you  d iscuss i t  w i th  your  husband?  

MS MEMELA:    Can you back there?  

ADV HOFMEYR:    The S l ipknot  agreement ,  i t  i s  a t  page 

371 in  EXHIBIT DD25A.  

MS MEMELA:    371?  

ADV HOFMEYR:    Yes,  I  th ink  you might  be  in  the  wrong 

f i le ,  you need to  be  in  DD25A,  Ms Memela .  

MS MEMELA:    Okay,  I  ge t  i t .   So  you are  ask ing  me? 

ADV HOFMEYR:    I  am ask ing  you whether  you d iscussed 

th is  agreement  w i th  your  husband.  10 

MS MEMELA:    I  d id  no t .  

ADV HOFMEYR:    You d id  no t?  

MS MEMELA:    Ja .  

ADV HOFMEYR:    What  i s  your  mar i ta l  reg ime?  

MS MEMELA:    Now,  Cha i r ,  tha t  wou ld  be  a  pe rsona l  i ssue.  

ADV HOFMEYR:    What  mar i ta l  reg ime you are  marr i ed  

under?  

MS MEMELA:    That  i s  a  persona l  i ssue now.  

CHAIRPERSON:    Bu t  i s  the  pos i t ion  no t ,  Ms Meme la ,  tha t  

depend ing  on your  mar i ta l  reg ime you may not  make a  20 

va l id  o f fe r  w i thou t  the  consent  o f  the  o ther  …[ in tervenes]  

MS MEMELA:    No,  Cha i r ,  the re  are  a  lo t  o f  th ings tha t  I  

have bought  w i thout  my husband ’s  …[ in tervenes]  

CHAIRPERSON:    Sor ry?  

MS MEMELA:    There  are  a  lo t  o f  th ings tha t  I  have bought  
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w i thout  my husband ’s  consent  inc lud ing  [ inaud ib le  –  

speak ing  s imul taneous ly ]  

ADV HOFMEYR:    Bu t  the  Mat r imon ia l  P roper ty  Act  says  

you cannot  buy  proper t y  w i thout  the  consent  o f  your  

husband i f  you are  marr ied  in  o r  communi ty -o f -p roper ty ,  

does not  say  …[ in tervenes]  

MS MEMELA:    A lso  the  ca r  i s  my -  i s  a  p roper ty  tha t  I  

bought  i t  myse l f .  

ADV HOFMEYR:    No,  t ransac t ions governed by  the  

A l ienat ion  o f  Land Act .   Ms Memela ,  le t  us  jus t  ge t  the  10 

fac ts ,  a re  you marr i ed  in  o r  communi ty-o f -p roper ty  w i th  

husband?  

MS MEMELA:    I  am mar r ied  accord ing  to  customary  law.  

MS MBANJWA:    Cha i r ,  my apo log ies ,  I  am not  aware  o f  

th is  p rov i s ion ,  be fore  th i s  vers ion  is  pu t  to  the  w i tness I  

wanted to  make –  to  ge t  the  ve rs ion  tha t  says you  cannot  

s ign  an  o f fe r  to  purchase proper ty  i f  you  are  mar r i ed  in  o r  

communi ty -o f -p roper t y  w i thout  the  o ther  par ty  s ign ing .  

ADV HOFMEYR:    Sect ion  15(2 ) (g)  o f  the  Mat r imon ia l  

P roper ty  Act .   I  w i l l  come back to  i t  in  a  moment .  20 

CHAIRPERSON:    I t  i s  very  log i ca l ,  Ms Mban jwa,  i t  cannot  

be  marr ied  to  you in  o r  communi ty -o f -p roper ty  and  you go  

and get  invo l ved in  huge debts  w i thout  my consent  

because i t  w i l l  a f fec t  me.  

MS MBANJWA:    Bu t ,  Cha i r ,  I  w i l l  address th is  as  a  lega l  
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i ssue.   The conc lus ion  tha t  i s  l i s ted  here  is  inco r rec t  and 

the  w i tness,  i t  i s  a  lega l  quest ion .   I  w i l l  address i t  in  re -

examinat ion .   The lega l  …[ in te rvenes]  

CHAIRPERSON:    Cont inue,  Ms Hofmeyr .  

MS MBANJWA:    Because i t  does not  make the  o f fe r  

inva l id .  

CHAIRPERSON:    You w i l l  dea l  w i th  i t  la te r  on ,  Ms 

Mban jwa.  

MS MBANJWA:    Yes,  I  w i l l  dea l  w i th  i t ,  indeed,  Cha i r .  

ADV HOFMEYR:    So  is  your  ev idence tha t  you are  no t  10 

marr i ed  in  o r  communi ty -o f -p roper t y  to  your  husband?  

MS MEMELA:    I  am marr ied  in  o r  communi ty-o f -p roper ty  

because a l l  cus tomary  marr i ages fa l l  under  o r  communi ty -

o f -p roper ty .  

ADV HOFMEYR:    And so  tha t  i s  why when you  have to  

g ive  a  FICA dec lara t ion  to  the  t ransfer r i ng  a t to rneys on  

your  Bedfordv iew house you ind ica ted  tha t  you were  

marr i ed  in  o r  communi ty -o f -p roper t y ,  cor rec t?  

MS MEMELA:    Yes,  we were  buy ing  tha t  house together ,  

remember?  20 

ADV HOFMEYR:    Yes,  you have to  buy i t  togethe r  by  law.   

That  i s  what  i s  unusua l  about  the  S l ipknot  Investment  

p roper ty  acqu is i t ion .  

MS MEMELA:    That  i s  no t  [ inaud ib le  –  speak ing 

s imul taneous ly ]  
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ADV HOFMEYR:    Because you cannot  purchase tha t  

p roper ty  lega l l y ,  Ms Memela ,  w i thout  your  husband ’s  

consent .   Do you agree?  

MS MEMELA:    We wi l l  a rgue tha t  la te r.   

ADV HOFMEYR:    No,  what  i s  your  unders tand ing  o f  the  

law,  can you enter  in to  a  proper ty  t ransact ion  governed by  

the  A l ienat ion  o f  Land Act  w i thout  your  husband ’s  consent  

to  whom you are  marr i ed  in  communi ty  o f  p roper ty?  

MS MEMELA:    Cha i r  I  am not  go ing  to  –  what  –  en ter ta in  

tha t  quest ion  r igh t  now.  10 

CHAIRPERSON:    I s  your  pos i t ion  . . . [ in te rvenes]   

MS MEMELA:   I t  i s  a  quest ion  tha t  i s  look ing  in to  

d is regard ing  . . . [ in te rvenes]   

CHAIRPERSON:    Your  unders tand ing ,  le t  us  ta lk  about  

your  unders tand ing ,  i s  your  unders tand ing  tha t  you can 

. . . [ in te rvenes]   

MS MEMELA:    I  have bought  a  p roper ty  w i th  my husband.  

CHAIRPERSON:    Mmm,  w i th  h is  consent .  

MS MEMELA:   Exact ly  where  we s igned togethe r.  

CHAIRPERSON:    Yes.  20 

MS MEMELA:   And then we s igned o ther  pages together  

bu t  there  are  cer ta in  o f  tha t  pages tha t  was s igned by  me 

a lone.  

ADV HOFMEYR:    Bu t  i t  i s  the  –  sor ry  Cha i r  –  the  quest ion  

is  you r  unders tand ing  o f  the  law,  r igh t ,  i s  i t  your  
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unders tand ing  o f  the  law tha t  you cou ld  en ter  in to  the  

S l ipknot  investment  to  buy a  p roper ty  fo r  R2.8mi l l ion 

w i thout  you r  husband ’s  consent?  

MS MEMELA:    Yes,  remember  the  cont rac t  can be 

amended a t  any t ime Ms Hofmeyr.  

ADV HOFMEYR:    Ms Memela  we went  th rough th is  las t  

t ime.  

CHAIRPERSON:    Okay.  

MS MBANJWA:    Cha i r  I  don ’ t  want  to  be  imper t inent ,  I  

have a  copy o f  the  A l ienat ion  o f  Land Act  here .   There  is  10 

no th ing  tha t  ta lks  even about  the  communi ty,  i f  they  are  

marr i ed  in  communi ty  o f  p roper ty,  tha t ’s  why I  sa id  can Ms 

Hofmeyr  p lease,  because she is  say ing  tha t  can you s ign  

an  o f fe r  to  purchase a lone i f  you are  mar r ied  i n  communi ty  

o f  p roper ty.  

CHAIRPERSON:    You w i l l  re -examine her  . . . [ in te rvenes]   

MS MBANJWA:   But  th is  th ing  is  go ing  on  reco rd  Your  

Worsh ip  and I  wanted i t  to  be  sa id  . . . [ in te rvenes]   

CHAIRPERSON:    No,  Ms Mban jwa whatever  answer  the  

w i tness g ives  when you get  a  chance you can re-examine  20 

her  to  ge t  –  to  g i ve  a  d i f fe ren t  p ic tu re .  

MS MBANJWA:   May I  humbly  ask  tha t  the  w i tness must  

no t  be  badgered w i th  lega l  quest ions i f  those lega l  

quest ions are  no t  go ing  to  be  cor rec t  because  she is  

ob l iged to  answer  and I  am a l so  search ing  fo r  the  sect ion ,  
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I  cannot  f ind  th is  sec t ion ,  o therw ise  i t  i s  un fa i r  c ross-

examinat ion .  

CHAIRPERSON:    I  th ink  Ms Hofmeyr  has asked whatever  

she wanted to  ask  on  tha t  . . . [ in te rvenes]   

MS MBANJWA:   But  I  need to  pu t  i t  on  record  Your  

Worsh ip  tha t  th is  re fe rence to  the  A l ienat ion  o f  Land Act  i s  

inco r rec t  because there  is  no  such prov is ion  in  the  

A l ienat ion  o f  Land Act .  

ADV HOFMEYR:    Cha i r  can we re fer  to  the  A l ienat ion  o f  

Land Act .  10 

CHAIRPERSON:    When you re -examine you can ra ise  tha t .    

Yes.  

MS MBANJ WA:   We have put  i t  on  record ,  we are  f i ne ,  we 

are  f ine  Cha i r,  thank you.  

CHAIRPERSON:    Ms Hofmeyr  con t inue.  

ADV HOFMEYR:    Thank you.   So your  ev idence is  you  

d idn ’ t  d iscuss the  S l ipknot  t ransact ion  w i th  your  husband is  

tha t  cor rec t?  

MS MEMELA:    No I  d idn ’ t .  

ADV HOFMEYR:    Bu t  you say in  your  ev idence tha t  you  20 

conc luded i t  in  Apr i l  o f  2015 and you s igned w i th  Ms  

Kwinana a t  Ms Mban jwa ’s  o f f i ces ,  i s  tha t  cor rec t?  

MS MEMELA:    That  i s  co r rec t .  

ADV HOFMEYR:    And you were  the  pu rchaser  under  th i s  

agreement ,  i s  tha t  r igh t?  



01 OCTOBER 2020 – DAY 274 
 

Page 247 of 310 
 

MS MEMELA:    Yes,  tha t ’s  cor rec t .  

ADV HOFMEYR:    Do you know what  the  F inanc ia l  

In te l l igence Cen t re  Act  requ i res  o f  a t to rneys who are  

appo in ted  as  the  conveyancers  under  ag reements  o f  th is  

na ture  in  te rms o f  the  in fo rmat ion  they have to  ge t  f rom the  

par t ies  to  the  agreement .  

MS MEMELA:    P lease te l l  me.  

ADV HOFMEYR:    No do you know the  requ i rements?  

MS MEMELA:    No,  tha t ’s  why I  am say ing  te l l  me.  

ADV HOFMEYR:    You don ’ t  know.  10 

MS MEMELA:    Yes.  

ADV HOFMEYR:    There  are  cer ta in  de ta i l s  o f  the  c l ien t  

tha t  need to  be  ob ta ined,  i t  i s  in fo rmat ion  l i ke  what  i s  your  

p roper ty  reg ime,  where  do  you l i ve ,  you need to  p rov ide  a  

proof  o f  res idence e tce te ra ,  a re  you aware  o f  tha t  a t  a l l?  

MS MEMELA:    A re  you ta lk ing  about  the  . . . [ in te rvenes]   

ADV HOFMEYR:    The FICA fo rm,  ja  tha t  i s  the  F inanc ia l  

In te l l igence Cent re  Act .  

MS MEMELA:    Yes,  no  I  do .  

ADV HOFMEYR:    A re  you aware  o f  Ms Mban jwa ask ing  20 

you fo r  tha t  when  you conc luded the  sa le  agreement  a t  her  

o f f i ces  in  Apr i l  o f  2015?  

MS MEMELA:    No I  don ’ t  remember.  

ADV HOFMEYR:    Do you remember  ever  g iv ing  her  a  FICA 

document  conta in ing  your  in fo rmat ion?  
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MS MEMELA:    No I  don ’ t  remember,  bu t  she a lways say  

the  deed o f  sa les  they d i f fe r  f rom one to  the  o ther,  

somet imes some lawyers ,  no t  jus t  Ms Mban jwa ,  some 

lawyers  w i l l  ask  fo r  those,  I  remember  i t  i s  jus t  the  fo rms a t  

the  end o f  the  agreement ,  where  peop le  f i l l  i n  the  de ta i l s ,  

bu t  there  is  –  I  am not  sure  i f  Ms Hofmeyr  i s  t ry ing  to  say i f  

those are  no t  p rov ided i t  makes the  deed o f  sa le  inva l id .  

ADV HOFMEYR:    No I  am not  suggest ing  tha t  a t  a l l ,  I  am 

ask ing  about  you r  knowledge o f  the  FICA requ i rement  tha t  

an  a t to rney tha t  i s  regu la ted  by  FICA must  ge t  in fo rmat ion  10 

re la ted  to  the  c l ien t  when she i s  the  conveyanc ing  a t to rney  

fo r  a  t ransact ion ,  and you have sa id  you don ’ t  know about  

those requ i rements .  

MS MEMELA:    Yes,  and you to ld  me so  I  have jus t  asked  

i f  i t  makes i t  inva l id  and you sa id  no  tha t  i s  no t  what  you  

are  suggest ing .  

ADV HOFMEYR:    No,  so  you  don ’ t  reca l l  g iv ing  Ms  

Mban jwa a  FICA c l ien t  take-on sheet  in  re la t ion  to  the  

t ransact ions.   

MS MEMELA:     No I  don ’ t .   20 

ADV HOFMEYR:    Le t  me take you to  the  one tha t  Ms 

Mban jwa prov ided to  the  Commiss ion  wh ich  conta ins  your  

in fo rmat ion .   You w i l l  f ind  i t  in  Exh ib i t  DD25C.  

MS MEMELA:    DD? 

MS MBANJ WA:   Chai r  jus t  a  po in t  o f  cor rec t ion ,  I  work  as  
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an  a t to rney in  an  o f f i ce  w i th  . . . [ in tervenes]   

CHAIRPERSON:    Ms Mban jwa you can cor rec t  dur ing  re -

examinat ion .  

MS MBANJWA:   Thank you Cha i r.  

CHAIRPERSON:    I  want  us  to  make p rogress,  you keep on  

s tand ing  up a l l  the  t ime,  you are  hamper ing  progress.  

MS MEMELA:    G ive  me the  page?  

ADV HOFMEYR:    R igh t ,  i t  i s  towards the  end,  you w i l l  f ind  

i t  s ta r t ing  a t  page  1129.  

CHAIRPERSON:    I s  tha t  under  25A? 10 

ADV HOFMEYR:   25C Cha i r  apo log ies ,  we have to  go  back 

to  C.  

CHAIRPERSON:    And what  i s  the  page?  

ADV HOFMEYR:   1129,  i t  i s  r igh t  towards the  end,  1129.  

MS MEMELA:    Which  bund le  Ms Hofmeyr?  

ADV HOFMEYR:    25C.   And so  what  you see a t  page 1129  

Ms Memela  is  the  response f rom Ms Mban jwa to  a  

subpoena or  a  summons under  the  ausp ices  o f  the  

commiss ion  to  wh ich  she was respond ing ,  do  you see tha t?  

MS MEMELA:    I  see  tha t .  20 

ADV HOFMEYR:    And she ind i ca tes  what  documents  are  

a t tached.  

MS MEMELA:    Okay.   

ADV HOFMEYR:    There  is  the  deed o f  sa les  wh ich  is  the  

S l ipknot  Investment  agreement  tha t  we have been  look ing  
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a t  and then a t  page 1135 there ’s  t he  c l ien t  take-on sheet  in  

re la t ion  to  th is ,  do  you see tha t?  

MS MEMELA:    Ja .  

ADV HOFMEYR:    I s  tha t  no t  a  document  tha t  you reca l l?  

MS MEMELA:    Which  page are  we go ing  to?  

ADV HOFMEYR:    1135.  

MS MEMELA:    1135.   Okay my de ta i l s  a re  here .  

ADV HOFMEYR:    Yes,  you sa id  you d idn ’ t  reca l l  g iv ing  Ms 

Mban jwa a  c l ien t  take-on fo rm,  do  you now remember  i t?  

MS MEMELA:    Bu t  Cha i r  say ing  I  do  no t  reca l l  does not  10 

mean you ’ re  say ing  –  you ’ re  deny ing  i t ,  I  jus t  sa id  I  do  no t  

reca l l .  

CHAIRPERSON:    No,  no  Ms Hofmeyr  knows tha t ,  she does  

know tha t .  

MS MEMELA:    Okay.  

ADV HOFMEYR:    Do you now remember?  

MS MEMELA:    Now I  remember.  

ADV HOFMEYR:    D id  you f i l l  i t  ou t ,  i s  th is  your  

handwr i t ing?  

MS MEMELA:    No th is  i s  no t  my handwr i t ing .  20 

ADV HOFMEYR:    And a t  the  bo t tom the re ,  there  seems to  

be  a  s ignature ,  i s  tha t  your  s ignatu re?  

MS MEMELA:    No.  

ADV HOFMEYR:    So  have you seen th is  document  be fore?  

MS MEMELA:    Cha i r  I  wou ldn ’ t  remember  because i t  i s  
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someth ing  tha t  happened in  2015,  because now I  can see  

a lso  my ID tha t  was app l i cab le  a t  tha t  t ime wh ich  is  –  i t  

was the  ID.  

ADV HOFMEYR:    So  you don ’ t  have a  reco l lec t ion  o f  th is?  

MS MEMELA:    Yes,  bu t  these are  my deta i l s .  

ADV HOFMEYR:    R igh t .  

MS MEMELA:    Yes.  

ADV HOFMEYR:    R igh t ,  and what  i s  in te res t ing  about  what  

you jus t  sa id  i s  tha t  th is  was someth ing  tha t  happened in  

2015,  you see tha t ’s  a l so  what  I  wou ld  have thought ,  10 

because you ente red in to  the  S l ipknot  agreement  in  Apr i l  o f  

2015 d idn ’ t  you?  

MS MEMELA:    Yes i t  was s igned in  2015.  

ADV HOFMEYR:    Yes.  

MS MEMELA:    Ja ,  bu t  I  am jus t  say ing  the  ID tha t  I  was 

us ing  in  2015/2016 I  th ink  I  s ta r ted  hav ing  on ly  a  card  in  

2017 or  someth ing ,  ja .  

ADV HOFMEYR:    You see the  FICA requ i rements  are  tha t  

the  conveyanc ing  a t to rney who is  i dent i f ied  in  t he  p roper ty  

agreement  must  ge t  th is  in fo rmat ion  f rom the  c l i en t ,  so  20 

they do  what  i s  ca l led  c l ien t  take-on sheets ,  do  you see  

tha t  a t  page 1135,  yes .   Th i s  c l ien t  take-on sheet  was 

conc luded in  2016 though,  no t  in  2015 when you entered 

in to  the  S l ipknot  agreement ,  was i t?  

MS MEMELA:    Ja ,  bu t  i s  there  someth ing  in  tha t  F ICA tha t  
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you  are  quot ing  tha t  says okay the  persona l  c l ien t  take-o  

sheet  shou ld  be  s igned a t  the  same date?  

ADV HOFMEYR:    Wel l  i t  i s  when  you take  on the  c l ien t ,  

hence the  name.  

MS MEMELA:    Bu t  what  i f  the  c l ien t  was Ms  Jack ie  

Kwinana,  she has a lways been her  c l ien t  and then I  was  

. . . [ in te rvenes]   

ADV HOFMEYR:    No you are  the  purchaser.    

MS MEMELA:    Ja .  

ADV HOFMEYR:    So  you need to  ge t  the  in fo rmat ion  f rom 10 

both  par t ies .  

MS MEMELA:    Ja ,  bu t  I  am jus t  ask ing  aga in  does the  

FICA Act  tha t  you  are  re fer r i ng  to  say i t  shou ld  be  s igned i  

the  same day.   

ADV HOFMEYR:    When you take  on the  c l ien t .    

MS MEMELA:    I  unders tand tha t .  

ADV HOFMEYR:    And i f  you were  taken on as  a  c l ien t  

because you conc luded the  S l ipknot  agreement  in  Apr i l  o f  

2015 you wou ld  have expected the re  to  be  a  c l ien t  take  on  

sheet  i  2015 wou ldn ’ t  you?  20 

MS MEMELA:    Cha i r  I  don ’ t  know i f  I  wou ld  remember  

proper ly,  bu t  I  know tha t  a  cer ta in ,  I  don ’ t  i f  i t  was the  

Bedfordv iew one  or  maybe o ther  o f fe r  to  purchase where  

you wou ld  be  ca l l ed  in  maybe la te r  on  when they wanted to  

do  the i r  f i l i ng  and  s tu f f  and say okay you know what  we d id  
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no t  f i l l  i n  th is ,  so  tha t ’s  why you hear  me ask ing  Ms 

Hofmeyr  i f  there  i s  any leg i s la t ion  tha t  says i t  shou ld  be  

done in  the  same day.    So somet imes i t  i s  done la te r,  

a f te rwards,  because what  i s  impor tan t  i s  the  deed  o f  sa le  

tha t  has been entered in to .  

ADV HOFMEYR:    You see what ’s  re levant  about  the  da te  

when i t  was done is  i t  i s  done the  day a f te r  JM Av ia t ion  

pa id  the  R2.5mi l l ion  to  Ms Mban jwa,  i t  wasn ’ t  done back in  

Apr i l  2015 when  you conc luded the  agreement  w i th  Ms  

Kwinana accord ing  to  your  ev idence.   Do you accept  tha t?  10 

MS MEMELA:    You are  say ing  i t  was done a f te r?  

ADV HOFMEYR:    JM Av ia t ion  pa id  the  R2.5mi l l ion  to  Ms  

Mban jwa.  

MS MEMELA:     I  don ’ t  know when  was i t .    

ADV HOFMEYR:    I t  was pa id  on  the  5 t h  o f  May 2016 and 

th is  i s  da ted  the  6 t h  o f  May 2016,  do  you see tha t?  

MS MEMELA:     I  see  tha t ,  okay.  

ADV HOFMEYR:    Yes,  so  you  don ’ t  d i spute  what  i s  

conta ined on th i s  document .  

MS MEMELA:    Yes.  20 

ADV HOFMEYR:    That  i t  was on ly  p repared on the  6 t h  o f  

May 2016 in  c i rcumstances where  you had ente red  in to  the  

S l ipknot  Investment  in  Apr i l  o f  2015,  cor rec t?  

MS MEMELA:    Cor rec t .  

ADV HOFMEYR:    Thank you.   So le t ’s  jus t  ta lk  about  what  
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happens,  you conc lude the  agreement  in  Apr i l  o f  2015 w i th  

Ms Kwinana w i thout  ta lk ing  to  your  husband about  i t ,  

cor rec t?  

MS MEMELA:    Cha i r  I  am not  su re  i f  rea l l y  the 

Commiss ion  now is  t ry ing  to  cause a  d ispute  be tween  

myse l f  and my husband because I  am rea l l y  t ry ing  to  

unders tand.    

ADV HOFMEYR:   I  am seek ing  no t  to  c rea te  mar i ta l  s t r i fe ,  

I  am jus t  want ing  to  ge t  the  chrono logy r igh t .     

MS MEMELA:    Cha i r,  Cha i r  no t  in  bad manner  o r  anyth ing  10 

l i ke  tha t  I  am not  ta lk ing  fo r  o ther  peop le  bu t  I  am jus t  

say ing  ce r ta in  th ings you don ’ t  d iscuss,  you jus t  say  okay 

we are  go ing  to  do  tha t ,  I  am go ing  to  invest  in  tha t  and  

whatever.   I  even ment ioned the  las t  t ime tha t  investment  

has a lways been  my th ing ,  espec ia l l y  in  p roper ty.   When I  

bought  –  when we bought  a  home in  Fourways in  2007 we 

a lso  bought  f la ts  in  B loemfonte in  fo r  the  s tudents  and now 

I  am go ing  back to  what  Ms Hofmeyr  i s  say ing  i t ’s  okay you 

can ’ t  buy th is  when you jus t  bought  tha t  so  my worry  now 

is  tha t  . . . [ in te rvenes]   20 

CHAIRPERSON:    Ja ,  we are  go ing  to  ge t  . . . [ in te rvenes]   

MS MEMELA:   . . . I  w i l l  ge t  a  ca l l  o r  my husband I  w i l l  f ind 

my husband not  ta lk ing  to  me because o f  these quest ions  

and then maybe I  w i l l  be  handed d i vorce  papers  because o f  

th is  k ind  o f  quest ion  and tha t  i s  what  my unders tand ing  o f  



01 OCTOBER 2020 – DAY 274 
 

Page 255 of 310 
 

the  Commiss ion  were  . . . [ in te rvenes]   

CHAIRPERSON:    Bu t  the  prob lem is  tha t  i f  . . . [ in te rvenes]   

MS MEMELA:    . . .and now you are  cause d ispute  w i th  my  

fami ly.  

CHAIRPERSON:    Ms Memela?  

MS MEMELA:   Ja?  

CHAIRPERSON:    The prob lem is  tha t  we are  go ing  to  

waste  t ime i f  you  don ’ t  answer  a  s t ra igh t fo rward  quest ion ,  

i f  i t  i s  re levant  i t  has  go t  to  be  answered.  

ADV HOFMEYR:    You see I  want  to  pu t  i t  to  you I  sa id  tha t  10 

I  was go ing  to  dea l  w i th  the  S l ipknot  investment  and put  to  

you tha t  i t  was not  a  genu ine  agreement  and what  I  am 

go ing  th rough a re  the  var ious ind ica tors  tha t  I  w i l l  pu t  to  

you show tha t  i t  was not  a  genu ine  ag reement ,  and  tha t  i s  

why I  ra ised the  quest ion  o f  the  mar i ta l  reg ime under  wh ich  

you were  mar r ied  and your  husband ’s  ro le  because the  

o ther  ag reements  tha t  we have seen Ms Memela  where  you 

purchased proper ty  . . . [ in te rvenes]   

MS MEMELA:    A l l  o f  them. 

ADV HOFMEYR:    The ones we have seen yes.  20 

MS MEMELA:    Oh.  

ADV HOFMEYR:    Yes,  Racev iew,  Bedfordv iew e tce tera .  

MS MEMELA:    Ja .  

ADV HOFMEYR:    I t  i s  you and  Mr  Memela  who  jo in t l y  

purchased the  proper ty,  r igh t .   Th is  s tands out  because i t  
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i s  the  one where  he  doesn ’ t  jo in  you in  purchas ing  the  

proper ty,  do  you accept  tha t?  

MS MEMELA:    Bu t  d id  the  purchase go th rough? 

ADV HOFMEYR:   No i t  i s  about  whether  you can va l id l y  

make the  o f fe r,  he  d idn ’ t  jo in  you?   

MS MEMELA:    Okay we ta lk  about  . . . [ in te rvenes]   

ADV HOFMEYR:    Yes,  in  mak ing  tha t  o f fe r  d id  he?  

MS MEMELA:    H is  s ignature  i s  no t  there  ja .  

ADV HOFMEYR:    Yes,  and the  second fea ture  i s  t ha t  you 

d idn ’ t  f i l l  ou t  a  c l ien t  take-on fo rm a t  the  t ime tha t  you 10 

entered i n to  tha t  agreement ,  desp i te  be ing  a t  Ms 

Mban jwa ’s  o f f i ces .   The on ly  t ime tha t  was f i l l ed  ou t  fo r  

you was a  who le  year  l a te r  on l y  a f te r  you got  the  JM 

Av ia t ion  money,  i s  tha t  cor rec t?  

MS MEMELA:    Cha i r  tha t  i s  what  I  jus t  exp la ined tha t  

many law f i rms,  in  fac t  many conveyancers  a re  no t  a  

conveyancer  bu t  somet imes they w i l l  ca l l  you  la te r  on  to  

take  your  de ta i l s  and f i l l  i n  tha t  fo rm so  I  even asked Ms  

Hofmeyr  i f  there  i s  a  regu la t ion  somewhere  where  i t  says  

okay th i s  must  be  s igned or  f i l l ed  in  a t  the  same day 20 

o therwise  i t  makes i t  inva l id  and she sa id  tha t  i s  no t  what  

she is  suggest ing .    

ADV HOFMEYR:    No i t  was s l igh t ly  d i f fe ren t .   You were 

ask ing  me whether  the  fac t  tha t  you d idn ’ t  f i l l  i t  ou t  

inva l ida ted  the  agreement ,  and I  sa id  tha t  i s  no t  the  case.  
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MS MEMELA:    Okay.  

ADV HOFMEYR:    Bu t  FICA requ i res  the  person governed  

by  FICA to  ge t  tha t  in fo rmat ion  f rom you be fore  a  

t ransact ion  takes  p lace and we w i l l  a rgue in  due course  

Cha i r  tha t  the  conc lus ion  o f  tha t  sa le  ag reement  c rea ted  

those ob l i ga t ions  fo r  the  conveyanc ing  a t to rney,  who was 

Ms Mban jwa and  tha t  i t  i s  re levant  tha t  no  c l ien t  take-on  

sheet  was comple ted  then,  i t  was  on ly  comple ted  the  day 

a f te r  the  JM Av ia t ion  money came in to  Ms Mban jwa ’s  t rus t  

account .  10 

 But  le t ’s  move on  then to  . . . [ in te rvenes]   

MS MBANJWA:    Wi th  your  pe rmiss ion  can I  make jus t  one 

c la r i f i ca t ion .   

CHAIRPERSON:    Sor ry,  you want  to  make what?  

MS MBANJWA:   Just  one comment .  

CHAIRPERSON:    Ja ,  bu t  why are  you not  reserv ing  tha t  

comment  fo r  you r  re -examinat ion?  

MS MBANJ WA:    No i t  i s  because Ms Hofmeyr  i s  a rgu ing  

on a  wrong unders tand ing  o f  . . . [ ind is t inc t  –  no t  speak ing  

in to  m ic ]  20 

CHAIRPERSON:    No you can dea l  w i th  tha t  la te r,  p lease 

s i t  Ms Mban jwa.  

ADV HOFMEYR:    Okay so  we have moved f rom Apr i l  o f  

2015,  r igh t  when you conc lude the  S l ipknot  agreement  w i th  

Ms Kwinana and I  want  to  now move to  February  o f  2016,  
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okay.    Because  in  February  2016 you owe Ms Kwinana  

R2.8mi l l ion  in  accordance w i th  the  S l ipknot  Investments  

agreement ,  i s  tha t  cor rec t?  

MS MEMELA:    I  don ’ t  –  okay I  cor rec ted  th is  in  February,  I  

don ’ t  owe because i t  was not  t ransfer red  to  me  ye t ,  we 

were  s t i l l  wa i t ing  fo r  the  proc lamat ion .  

ADV HOFMEYR:    Where  does the  S l ipknot  agreement  ta lk  

about  a  p roc lamat ion?  

MS MEMELA:    I t  does not  ta lk  about  tha t  bu t  I  mean tha t ’s  

what  was happen ing  and I  be l ieve  tha t  i f  you  need  those  10 

documenta t ion  to  be  prov ided to  the  Commiss ion  they 

cou ld  be  found.  

ADV HOFMEYR:    What  p roc lamat ion  was i t?     

MS MEMELA:    You may exp la in  Ms Mban jwa.  

ADV HOFMEYR:    You are  the  one  g iv ing  ev idence,  p lease 

te l l  us  what  p roc lamat ion  was requ i red?  

MS MEMELA:    I  sa id  l i ke  I  mean there  are  processes  

Cha i r  to  pu t  the  land in to  . . . [ in te rvenes]   

MS MBANJWA:    . . . [ Ind is t inc t ]  

ADV HOFMEYR:    Cha i r  i f  I  cou ld  jus t  request  tha t  Ms  20 

Memela  no t  seek an answer  f rom her  lega l  rep resenta t i ve ,  I  

wou ld  l i ke  Ms Memela  to  g ive  us  the  ev idence about  the  

proc lamat ion .   What  p roc lamat ion  was requ i red?  

MS MEMELA:    Cha i r  the  prob lem is  tha t  Ms Mban jwa here  

is  a  conveyancer,  remember  I  was jus t  a  buyer,  no t  a  
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conveyancer  so  she wou ld  unders tand those deta i l s .  

CHAIRPERSON:    Ja ,  bu t  you cannot  ask  fo r  her  

ass is tance wh i le  you are  g iv ing  ev idence.  

MS MEMELA:    Okay.  

CHAIRPERSON:    You must  g ive  ev idence on what  you 

know.  

ADV HOFMEYR:    What  d id  you unders tand the  

proc lamat ion  to  be?   

MS MEMELA:    Okay the  proc lamat ion  wou ld  be  where  the  

land i s  now measured or  s ized o r  whatever  the  p rocess  10 

tha t  i s  done to  make sure  tha t  the  land is  now ready to  be 

handed over  to  –  fo r  sa le  o r  whatever.  

ADV HOFMEYR:    No,  i t  was per fec t l y  desc r ibed in  the  

S l ipknot  agreement ,  i t  was po r t ion  11  o f  fa rm A 925,  Cove 

R idge,  East  London,  so  what  e lse  had to  happen?    

Measur ing  8 .5  hectares ,  what  e lse  had to  happen? 

MS MEMELA:    Okay Cha i r  le t  me not  answer  someth ing  

tha t  I  am not  sure  o f ,  then my lawyer  i s  go ing  to  cover  tha t  

and w i l l  exp la in  be t te r.  

ADV HOFMEYR:    No your  lawyer  un for tunate l y  Ms Memela  20 

cannot  g ive  ev idence in  th i s  Commiss ion .    On ly  you can.    

You have to ld  us  tha t  th is  agreement  was sub jec t  to  some 

proc lamat ion  tha t  was go ing  to  happen.  

MS MEMELA:    Yes.  

ADV HOFMEYR:    Bu t  you are  unab le  to  te l l  us  what  tha t  
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p roc lamat ion  is ,  i s  tha t  cor rec t?  

MS MEMELA:    Bu t  remember  the  p roc lamat ion  par t  i s  

someth ing  tha t  i s  an  exp lanat ion  tha t  shou ld  come f rom the  

se l le r.   What  was  exp la ined to  me  was tha t  tha t  was what  

i s  go ing  to  happen and tha t  i s  why  when I  approached he r  

w i th  regards to  okay,  I  th ink  now I  want  to  buy f rom 

. . . [ ind is t inc t ] ,  she  was okay because she sa id  th is  th ing  is  

tak ing  longer  than we expected.   Ms Kwinana and her  

husband they are  deve lopers ,  es ta te  deve lopers  fo r  qu i te  

some t ime,  so  I  t rus ted  he r  . . . [ in te rvenes]   10 

CHAIRPERSON:    Now you are  ta lk ing  about  zon ing  and  

rezon ing .  

MS MEMELA:   I  th ink  i t  i s  rezon ing  or  someth ing  ja .  

ADV HOFMEYR:    Bu t  you see Ms  Memela  the  reason you  

ra ised the  proc lamat ion  is  because I  sa id  to  you in  

February  2016 you owed Ms Kwinana R2.8mi l l ion  and you 

don ’ t  because there  was some p roc lamat ion  tha t  had to  

happen,  i s  tha t  cor rec t?  

MS MEMELA:    Yes,  and I  am s t i l l  say ing  i t  now tha t  you 

cannot  say  you owe somebody i f  the  p lan  has no t  been 20 

t ransfer red  to  you ye t .  

ADV HOFMEYR:    No you pay and  then i t  i s  t ransfe r red  Ms  

Memela .  

MS MEMELA:    Yes I  know but  remember  you pay and 

wh i le  you are  pay ing  they are  –  you pay and then the  
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money gets  in to  the  account  i t  does not  ge t  t ransfer red  to  

the  se l le r  un t i l  a l l  the  documenta t i on  and a l l  the  procedure  

has been put  in  p lace .  

CHAIRPERSON:    No Ms Memela .  

ADV HOFMEYR:    Ja?  

CHAIRPERSON:    I t  doesn ’ t  seem to  make sense to  say 

you don ’ t  owe the  se l le r  un t i l  the  proper ty  i s  t ransfer red  

because you need to  pay the  purchase pr i ce  be fore  the  

proper ty  i s  t rans fer red ,  you see,  so  when your  answer  i s  

you d id  no t  owe  her  because the  proper t y  had not  been  10 

t ransfer red  tha t  doesn ’ t  make sense,  you unders tand.  

MS MEMELA:    Yes i t  does not  make sense fo r  you but  our  

unders tand ing  and ar rangement  makes sense fo r  us .   I  d id  

no t  owe he r.  

CHAIRPERSON:    Was the re  an  a r rangement  be tween the  

two o f  you tha t  you wou ld  on l y  pay . . . [ in te rvenes]   

MS MEMELA:   Yes tha t  i s  i t .  

CHAIRPERSON:    That  you wou ld  on ly  pay . . . [ in te rvenes]   

MS MEMELA:   Once the  rezon ing  . . . [ in te rvenes]   

CHAIRPERSON:    A f te r  the  proper ty  has been t rans fer red?  20 

MS MEMELA:   No,  a f te r  . . . [ in te rvenes]   

CHAIRPERSON:    The proper ty  w i l l  be  t ransfe r red  f i rs t?  

MS MEMELA:   No we wi l l  on ly  pay  once tha t  p rocess tha t  I  

am ta lk ing  about  has been f ina l i sed,  wh ich  s t i l l  has  no t  

been f ina l i sed.  
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CHAIRPERSON:    The rezon ing?  

MS MEMELA:   Yes Cha i r.    

ADV HOFMEYR:    Wel l  I  th ink  i t ’s  a  p roc lamat ion ,  I  don ’ t  

Ms Memela  in  fa i rness knows what  the  process was.  

MS MEMELA:    Yes.  

ADV HOFMEYR:    You don ’ t  know? 

MS MEMELA:    Ja .  

ADV HOFMEYR:    R igh t ,  bu t  in  February  2018 –  sor ry  

2016,  you nonethe less  en tered in to  the  o f fe r  to  purchase  

on the  Bedfordv iew house,  co r rec t?  10 

MS MEMELA:    Cor rec t .  

ADV HOFMEYR:    Which  commi t ted  you to  pay ing  

R3.8mi l l ion ,  cor rec t?  

MS MEMELA:    Cor rec t .  

ADV HOFMEYR:    R igh t ,  so  in  February  2016 you had  

l iab i l i t i es  fo r  R2 .8mi l l ion  and R3 .8mi l l ion  wh ich  to ta l led  

R6.6mi l l ion ,  i s  tha t  cor rec t?  

MS MEMELA:    No,  the  l iab i l i t y  was on ly  app l i cab le  fo r  the  

Bedfordv iew house.  

ADV HOFMEYR:    R igh t ,  so  because you don ’ t  unders tand  20 

the  S l ipknot  investment  c rea t ing  any l iab i l i t y  fo r  you is  tha t  

cor rec t?  

MS MEMELA:    Because when d i scussed w i th  the  se l le r  i t  

was unders tood tha t  because i t  i s  tak ing  longer  then I  can 

ac tua l l y  move onto  another  op t ion ,  so  there  were  no  doub le  
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l i ab i l i t y  and Cha i r  I  have a l ready addressed th is  in  Feb 

when I  was he re  fo r  tes t imony.  

CHAIRPERSON:    Ja  we l l  i f  c la r i f i ca t ion  is  sough t  there  

w i l l  be  quest ions Ms Memela .  

MS MEMELA:   Okay.    

ADV HOFMEYR:    R igh t ,  so  tha t ’s  February  2016,  d id  you  

speak to  Ms Kwinana then about  ge t t ing  ou t  o f  i t  when you  

had conc luded the  Bedfordv iew cont rac t .  

MS MEMELA:    Yes I  th ink  we d iscussed.  

ADV HOFMEYR:    Then why d id  you on ly  cance l  Cove  10 

R idge la te r  in  May.  

MS MEMELA:     Why d id  I  on ly  cance l  la te r  in  May.   

ADV HOFMEYR:    Mmm.  

MS MEMELA:    Because I  th ink  tha t  was the  amount  tha t  

was go ing  to  –  as  depos i t  towards Bedfo rdv iew happened 

in  May.  

ADV HOFMEYR :    No you  commi t ted  yourse l f  to  

R3.8mi l l ion  in  February  o f  2016.    Your  ev idence has jus t  

been tha t  because o f  tha t  commi tment  you went  back to  Ms 

Kwinana,  cor rec t?  20 

MS MEMELA:    No,  3 .8  Cha i r  the  bank d id  no t  approve the  

who le  3 .8 ,  i t  jus t  s ta ted  the  fu l l  amount  o f  the  house  a t  tha t  

t ime,  then the  bank ins is ted  on  the  depos i t ,  so  commi t t ing 

to  the  fu l l  3 .8  I  am not  sure  I  fo l low your  quest ion .  

ADV HOFMEYR:    Ms Memela  when you make an o f fe r  to  
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purchase you accept  tha t  you commi t  to  pay the  purchase  

pr ice .  

MS MEMELA:    Yes.   

ADV HOFMEYR:    R igh t ,  tha t ’s  what  you d id  in  February  o f  

2016,  co r rec t .  

MS MEMELA:   Ja,  th rough the  bond.     

ADV HOFMEYR:    And a t  the  same t ime you had a  l iab i l i t y  

o f  2 .8  under  the  S l ipknot  agreement ,  cor rec t?  

MS MEMELA:    Yes,  in  te rms o f  tha t  agreement .  

ADV HOFMEYR:    Yes,  and you spoke to  Ms Kwinana a t  10 

the  t ime you sa id .  

MS MEMELA:    Cor rec t  yes .  

ADV HOFMEYR:    Bu t  then why  do you want  t i l l  May to  

cance l  the  ag reement  w i th  Ms Kwinana? 

MS MEMELA:    Because I  wanted to  make sure  I  guess  

tha t  I  w i l l  have the  depos i t  tha t  i s  needed by  the  bank fo r  

Bedfordv iew.  

ADV HOFMEYR:    Yes,  and where  d id  tha t  money come 

f rom?   

MS MEMELA:    The what?  20 

ADV HOFMEYR:    For  the  depos i t?  

MS MEMELA:    Okay tha t  i s  the  one tha t  Mr  Ndzeku bought  

the  land f rom . . . [ ind is t inc t ]  R1.5  ja .  

ADV HOFMEYR:    To ta l  R2.5  o f  wh ich  1 .5  was used.  

MS MEMELA:    1 .5  went  to  the  depos i t  ja .  
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ADV HOFMEYR:    Yes,  you see tha t  i s  the  t im ing  tha t  i s  

impor tan t  Ms Memela  fo r  what  I  am go ing  to  pu t  to  you 

today,  r igh t ,  because i t  i s  on ly  upon rece ip t  o f  the  money 

f rom Ms –  JM Av ia t ion  tha t  you then two days la te r  go  and  

cance l  the  ag reement  w i th  Ms Kwinana,  co r rec t?  

MS MEMELA:   Cor rec t .    

ADV HOFMEYR:    And what  happens in  the  chrono logy is  

the  R2.5mi l l ion  comes in to  Ms Mban jwa ’s  t rus t  account  and  

then the  next  day  she obta ins  tha t  c l ien t  in fo rmat ion  sheet  

f rom you,  we saw tha t  tha t ’s  the  6 t h  o f  May 2016 and then 10 

the  next  day you go and cance l  the  agreement  w i th  Ms  

Kwinana is  tha t  cor rec t?  

MS MEMELA:    That  i s  co r rec t .  

ADV HOFMEYR:    R igh t ,  le t  us  jus t  look  a t  tha t  

cance l la t ion  i f  we  may,  i t  i s  in  DD25A a t  page 397.  

MS MEMELA:    What  page?  

ADV HOFMEYR:    397.  

MS MEMELA:    DD25A? 

ADV HOFMEYR:    Yes.  

CHAIRPERSON:    Ms Hofmeyr?  20 

ADV HOFMEYR:   Yes.  

CHAIRPERSON:    Le t ’s  ta lk  a l l  o f  us  about  the  way  

fo rward .   We are  a t  f i ve  past  f i ve ,  I  wou ld  have l i ked  tha t  

we t r y  and f in ish  today but  I  w i l l  have cha l lenges beyond  

s ix ,  so  le t ’s  t a lk  a  l i t t le  b i t  about  tha t .    How much more  
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t ime do you th ink  you need befo re  you . . . [ in te rvenes ]   

ADV HOFMEYR:   I  have one more  issue on the  S l ipknot  

investment .  

CHAIRPERSON:    Yes.  

AD HOFMEYR:   Then I  w i l l  pu t  cer ta in  mat te rs  to  Ms 

Memela  and then  I  want  to  dea l  on  one aspect  on  the  GP 

use.  

CHAIRPERSON:    Ja ,  maybe 15 minutes?  

ADV HOFMEYR:   20.  

CHAIRPERSON:    Maybe 20.   Ms Mban jwa I  wou ld  have  10 

l i ked  us  to  cont inue beyond s ix  o ’ c lock  in  o rde r  to  t ry  and 

f in ish  bu t  I  am go ing  to  –  I  am not  go ing  to  be  ab le  to  go 

beyond s ix  o ’ c lock .   Shou ld  we work  on  the  bas is  tha t  once  

Ms Hofmeyr  has f in ished we jus t  a r range fo r  you and Ms 

Memela  to  come back fo r  re -examinat ion  on  another  day o r  

sha l l  we use whatever  t ime is  le f t  a f te r  Ms Hofmeyr  has 

f in ished and then i f  –  and then she w i l l  come back,  Ms 

Memela  w i l l  come back some o ther  t ime anyway.  

MS MBANJWA:   Actua l l y,  Cha i r  there  w i l l  be  no  t ime,  Ms 

Hofmeyr  w i l l  no t  . . . [ ind is t inc t ]   20 

CHAIRPERSON:    Sor ry?  

MS MBANJ WA:   There  won ’ t  be  t ime,  Ms Hofmeyr  won ’ t  

f in ish  because –  so  I  am not  wor r i ed ,  bu t  then the  second  

po in t  wh ich  I  want  to  address the  fac t  tha t  I  now have to  

b r ing  tha t  app l i ca t ion  fo r  the  two hours  to  be  ex tended and 
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I  w i l l  g ive  the  reasons in  the  app l i ca t ion .   I  can  qu ick l y  

enumerate  them.  

CHAIRPERSON:    No,  no  don ’ t  g ive  them now.  

MS MBANJ WA:   Yes,  so  I  w i l l  have and I  can j us t  say  

what  a lso  concerns me is  the  fac t  tha t ,  and th is  I  s t rong ly  

no te ,  i s  the  fac t  tha t  the  law is  no t  read proper ly  and lega l  

quest ions wh ich  are  inco r rec t  a re  pu t  to  the  w i tness so  

what  we are  go ing  to  do ,  one o f  the  th ings we have to  do ,  

why we need tha t ,  i s  to  jus t  dea l  w i th  the  law,  pure ly  w i th  

the  cor rec t  law and then a l so  dea l  o f  course  w i th  the  re -10 

examinat ion ,  so  de f in i te ly  the  two hours  won ’ t  be  enough.  

CHAIRPERSON:    Okay,  a l r igh t  so  I  th ink  we –  I  th ink  what  

you are  say ing  is  fo r  today you accept  tha t  you want  to  do  

re-examinat ion  another  –  we w i l l  have to  look  a t  another  

t ime.    Okay,  I  th ink  Ms Hofmeyr  cont inue,  bu t  t ry  and 

f in ish  w i th in  your  20  m inutes .  

ADV HOFMEYR:    O f  course ,  thank you Cha i r,  I  rea l l y  am 

indebted.    

CHAIRPERSON:    Ja ,  okay.  

MS HOFMEYR:   Right  we were  a t  397 o f  DD25A ,  tha t  is  20 

the  cance l la t ion  le t te r,  i s  tha t  cor rec t?   Ms Memela  i f  you  

w i l l  jus t  tu rn  on  your  m icrophone,  i t  has  gone o f f .  

MS MEMELA:    Okay,  tha t  i s  co r rec t .  

ADV HOFMEYR:    And i t  re f lec ts  t he  da te  o f  the  7 t h  o f  May  

2016,  i s  tha t  cor rec t?  
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MS MEMELA:    That  i s  co r rec t .   

ADV HOFMEYR:    I s  tha t  the  da te  on  wh ich  you ag reed  

w i th  Ms Kwinana to  cance l  the  S l ipknot  sa le?  

MS MEMELA:    I  th ink  Cha i r  we agreed verba l l y,  then in  

wr i t ing  i t  was put  la te r  on .  

ADV HOFMEYR:    R igh t  and there  seems to  be  someth ing  

wr i t ten  by  Ms Kwinana a t  the  bo t tom there ,  i s  tha t  cor rec t?  

MS MEMELA:    Yes tha t  i s  Ms Kwinana ’s  handwr i t ing .  

ADV HOFMEYR:    And what  does i t  say?  

MS MEMELA:    Dear  Ml ind i ,  p lease ac t ion  as  per  the  above 10 

le t te r.  

ADV HOFMEYR:    And who is  tha t  Ml ind i  re fe r r ing  to?    

MS MEMELA:    Her  lawyer.  

ADV HOFMEYR:    Ms Mban jwa?  

MS MEMELA:    Yes.  

ADV HOFMEYR:    So is  th is  the  ins t ruc t ion  tha t  was then  

g iven to  Ms Mban jwa in  re la t ion  to  the  . . . [ in te rvenes]   

MS MEMELA:    I  th ink  so  yes.  

ADV HOFMEYR:    Do you th ink  so  or  do  you know,  jus t  so  

tha t  I  can be c lea r.  20 

MS MEMELA:    Okay yes tha t  was the  ins t ruc t ion .   

ADV HOFMEYR:    R igh t  and was i t  g iven on the  7 t h  o f  May 

as  i t  i s  ind ica ted  a t  the  bo t tom the re .  

MS MEMELA:    I t  i s  wr i t ten  7  May but  I  am say ing  in  te rms 

o f  agreement  Cha i r  i t  wou ld  have been done verba l l y  bu t  in  
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wr i t ing  la te r  on .  

CHAIRPERSON:    I  thought  tha t  was 2  May.  

ADV HOFMEYR:    I  th ink  i t ’s  07  w i th  a  l ine  Cha i r  because  

o f  the  da te ,  i s  tha t  cor rec t  Ms Memela .  

MS MEMELA:    I t  looks  –  remember  –  ja  I  sa id  I  am not  a 

handwr i t ing  exper t .  

ADV HOFMEYR:    Yes no  tha t  i s  t rue .  

MS MEMELA:    Bu t  i t  looks  l i ke  07 .  

ADV HOFMEYR:    Okay and tha t  i s  when the  no t i f i ca t ion  

went  to  Ms Mban jwa is  tha t  cor rec t ,  f rom Ms Kwinana? 10 

MS MEMELA:    Yes.  

ADV HOFMEYR:    Yes,  now on the  c l ien t  take  on sheet  tha t  

was comple ted  the  day be fore  wh ich  we looked a t  

p rev ious l y  in  Exh ib i t  DD25C,  page  1135,  you w i l l  see  r igh t  

a t  the  bo t tom there ’s  another  de ta i l  ind ica ted  there  wh ich  

is  cance l led  t rans fer,  do  you see tha t?  

MS MEMELA:    Cance l led  t ransfe r,  okay yes.  

ADV HOFMEYR:    Yes,  and tha t  was comple ted  the  day 

be fore  on  the  6 t h  o f  May.  

MS MEMELA:    Yes.  20 

ADV HOFMEYR:    You see tha t?  

MS MEMELA:    Yes.  

ADV HOFMEYR:    How cou ld  Ms Mban jwa have  known 

about  the  cance l la t ion  i f  she  had not  ye t  rece ived the  

no t i f i ca t ion  tha t  came the  next  day.  
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MS MEMELA:    O f  course  they ta lk ,  l i ke  I  sa id  to  Cha i r  tha t  

the  cance l la t ion  happened th rough a  verba l  agreement  bu t  

the  re turned one happened la te r,  so  they used to  

communica te .  

ADV HOFMEYR:    So  i t  was ant ic ipa t ing  ge t t ing  the  wr i t ten 

. . . [ in te rvenes]   

MS MEMELA:  So r ry?    

ADV HOFMEYR:    I t  an t ic ipa ted  get t ing  the  wr i t ten  

conf i rmat ion ,  i s  tha t  r igh t?  

MS MEMELA:    Because the  cance l la t ion  was a l ready 10 

d iscussed.  

ADV HOFMEYR:  Right .   So I  just  want to put  together  then 

Ms Memela what in summary I  offered to you for an 

opportuni ty  to  comment about  the sl ipknot  investment  

agreement r ight?  You see the agreement was concluded 

without  the involvement of  your husband whereas the law 

requi res h im to be involved in order to commit  you to a 

property  purchase of  th is nature.   Your evidence is you were 

not  aware of  that  at  the t ime, is that  correct? 

MS MEMELA:   No I  said I  was not  –  I  am not  aware because 20 

of  the law that  you are quot ing.  

ADV HOFMEYR:   Right .  

MS MEMELA:   But  I  said also there are certain lots of  th ings 

that  I  have signed without  my husband.  

ADV HOFMEYR:   Yes.  



01 OCTOBER 2020 – DAY 274 
 

Page 271 of 310 
 

MS MEMELA:   Yes.  

ADV HOFMEYR:   Property purchases? 

MS MEMELA:   Ja property purchases.  

ADV HOFMEYR:   Right .   We might  want to see those in due 

course.  

MS MEMELA:   I  w i l l  make them . .  

ADV HOFMEYR:   Governed by the Al ienat ion of  Land Act .  

MS MEMELA:   Ja I  might  look for them ja.  

ADV HOFMEYR:   And then his wri t ten consent was… 

ADV MBANJWA:   My apologies but  can Ms Hofmeyr because 10 

I  am convinced Ms Hofmeyr does not  understand the law on 

al ienat ion on speaker.  Can she please not  put  th is quest ion 

to… 

CHAIRPERSON:   Wait… 

ADV MBANJWA:   Af ter I  have explained the law.  

CHAIRPERSON:   We wi l l… 

ADV MBANJWA:   Because that  is my di ff icul ty now.  

CHAIRPERSON:   The wi tness has given an answer and let  

us move on.  

ADV MBANJWA:   Yes but  – but  Chair  that  she is … 20 

CHAIRPERSON:   You wi l l  c lar i fy whatever you want to clar i fy  

in re-examinat ion.  

ADV MBANJWA:   No Chai r  she cannot – Chair  she cannot 

respond to any correct  legal  quest ions.  

CHAIRPERSON:   She has responded.  
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ADV MBANJWA:   No but  Chai r  she cannot … 

CHAIRPERSON:   You wi l l  c lar i fy  i t  later when you re-

examine.  

ADV MBANJWA:   Chair  – Chai r  honest ly Chair  I  beg thee.   A 

wi tness cannot be asked an incorrect  legal  quest ion and ask 

to respond.  

CHAIRPERSON:   Ms Mbanjwa I  am saying… 

ADV MBANJWA:   P lease.  

CHAIRPERSON:   I f  she has given a wrong answer when you 

re-examine you wi l l  ra ise al l  of  that .  10 

ADV MBANJWA:   Chair  I  cannot  

CHAIRPERSON:   And i t  wi l l  be clar i f ied.  

ADV MBANJWA:   Chai r  these proceedings are recorded they 

are on te levis ion.  

CHAIRPERSON:   Yes.  

ADV MBANJWA:   What  is happening here is  Ms Hofmeyr 

does not  understand the FICA Act  and then what she does 

she sa id because of  what she sees here she thinks there has 

been no compl iance wi th the FICA Act .   She is incorrect .  

CHAIRPERSON:   Ms Mbanjwa.  Please.  20 

ADV MBANJWA:   As she puts that  to a wi tness.  

CHAIRPERSON:   P lease si t  down.  

ADV MBANJWA:   Thank you Chai r.  

CHAIRPERSON:   P lease si t  down.  

ADV MBANJWA:   We have recorded … 
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CHAIRPERSON:   Let  us t ry and f in ish.  

ADV HOFMEYR:   And you commit ted Ms Memela to  paying 

R2.8 mi l l ion to Sl ipknot  Investments the month af ter you 

were not  ab le to raise a bond for R1.4 mi l l ion wi th the bank,  

is that  correct? 

MS MEMELA:   I  understand that  yes.  

ADV HOFMEYR:   And I  understand your evidence to be you 

thought at  some point  your mother  was going to be able to  

sel l  land which would enable you to purchase the property,  

correct? 10 

MS MEMELA:   Yes and a lso I  explained also that  remember 

the fact  that  the bank had decl ined the previous month 

because th is was going to take longer.   Remember i f  the 

bank decl ines you can st i l l  go and approach them af ter s ix 

months.  

ADV HOFMEYR:   Yes but  that  would have been a bond f rom 

the bank,  correct? 

MS MEMELA:   The bond yes.  

ADV HOFMEYR:   And your agreement did not  make any 

reference to a bond, correct? 20 

MS MEMELA:   I t  d id not  make reference to cash ei ther.  

ADV HOFMEYR:   No i t  is a commitment to pay R2.8 mi l l ion.  

MS MEMELA:   Did i t?  

ADV HOFMEYR:   That  means wi thout  securing some other 

source of  funds.  
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MS MEMELA:   I t  d id not  say that .   We have put  that  to Ms 

Hofmeyr Chair  that  the agreement did not  say – did not  put  

to cash nor bond.  

ADV HOFMEYR:   So what does that  mean? 

MS MEMELA:   I t  is just  l ike… 

CHAIRPERSON:   So what d id i t  mean? 

MS MEMELA:   I t  could have been ei ther way.   For instance 

l ike I  could have gone to the bank and get  the bond af ter s ix  

months.   Because remember now she is focussing on the 

fact  that  the bank decl ined March and I  am saying we could 10 

have approached the bank af ter  s ix months where they 

actual ly relook again at  your prof i le .  

CHAIRPERSON:   Ms Hofmeyr.  

ADV HOFMEYR:   You did not  have the funds avai lable to you 

in Apri l  of  2015,  d id you? 

MS MEMELA:   No I  d id have cash.  .  

ADV HOFMEYR:   And you nonetheless entered into an 

agreement where you did not  complete any cl ient  take on 

form for Ms Mbanjwa the conveyancing at torney at  the t ime,  

is that  correct? 20 

MS MEMELA:   That  is correct .  

ADV HOFMEYR:   The only t ime that  was concluded was af ter 

the money came in f rom JM Aviat ion,  is that  correct? 

MS MEMELA:   That  is correct  and I  explained to you Chai r  

that  somet imes does not  have to be done at  the same t ime 
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wi th the agreement.  

ADV HOFMEYR:   Ms Memela we wi l l  argue in due course.  

MS MEMELA:   Oh okay.  

ADV HOFMEYR:   That  the ser ies of  those facts make i t  very 

improbable that  th is was a genuine agreement that  was 

entered into between you and Sl ipknot  Investments in Apri l  

of  2015.   Do you want to respond to that? 

MS MEMELA:   Remember Ms Hofmeyr Chai r  that  is her 

vers ion.  

CHAIRPERSON:   Sorry? 10 

MS MEMELA:   Chai r  that  is her version and we wi l l  g ive our  

own version.  

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   But  I  am offer ing you an opportuni ty to 

respond to i t  now.   That  what is what I  must  do because I  am 

going to argue that  in due course I  must  have your comment  

on i t .  

MS MEMELA:   You saying i t  is improbable.  

ADV HOFMEYR:    That  i t  is a genuine agreement.  

MS MEMELA:   That  is your opinion.  20 

ADV HOFMEYR:   Because of  al l  o f  those features.   Do you 

accept  that? 

MS MEMELA:   Okay repeat that  you said? 

ADV HOFMEYR:   I  said i t  is improbable that  i t  was a genuine 

agreement that  you entered into in Apri l  of  2015? 
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MS MEMELA:   I t  was a genuine agreement.  

ADV HOFMEYR:   That  is your answer? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   Thank you.   I t  was not  something that  you 

devised later when the commission started to invest igate this  

matter so that  you could just i fy the R2.5 mi l l ion that  you had 

received f rom JM Aviat ion? 

MS MEMELA:   Why – why would I  have to just i fy to the 

commission about  the R2.5? 

ADV HOFMEYR:   Because otherwise i t  is  a corrupt  payment 10 

that  you received f rom a suppl ier to SAA Technica l .  

MS MEMELA:   The payment for what? 

ADV HOFMEYR:   The R2.5 mi l l ion.  

MS MEMELA:   The payment for what? 

ADV HOFMEYR:   I  beg your pardon? 

MS MEMELA:   You sa id that  I  received the payment f rom the 

suppl ier and what  was the payment  for as you are put t ing i t  

to me? 

ADV HOFMEYR:   You used that  as I  understand your 

evidence to purchase your Bedfordview property and then to 20 

spend R826 000.00 af ter that .  

MS MEMELA:   No but  – I  do not  know Chai r  i f  I  understand 

her quest ion correct ly.   Because she sa id the payment was – 

payment f rom the suppl ier paying me.  So I  am asking 

payment for what because she has been making conclusions 
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that  was payment for… 

CHAIRPERSON:   She is ta lk ing about the R2.5mi l l i ion.  

MS MEMELA:   Yes for the land but… 

CHAIRPERSON:   Yes.  

MS MEMELA:   But  I  am asking her now payment for what  

because she has been making conclusions that  i t  was 

payment – thei r  payment for benef i ts.   So I  thought  that  she 

was making that  s tatement again.  

ADV HOFMEYR:   Yes.  

CHAIRPERSON:   But  just  repeat  your quest ion.  10 

CHAIRPERSON:   Okay.  

ADV HOFMEYR:   Apologies.   So i t  is R2.5 mi l l ion.  

MS MEMELA:   Ja.  

ADV HOFMEYR:   That  you benef i t ted f rom that  was paid by 

JM Aviat ion.   Do you accept  that? 

MS MEMELA:   My – to the land of  my mother.  

ADV HOFMEYR:   Yes and you asked why would you need to 

explain i t  and I  put  i t  to you that  you need to explain i t  

because you were the Head of  Procurement at  SAA Technical  

at  the t ime and to receive a payment of  R2.5 mi l l ion f rom a 20 

suppl ier to SAA Technical  may involve corrupt ion.  

MS MEMELA:   How? 

ADV HOFMEYR:   Ms Memela.  

MS MEMELA:   Okay,  okay Chai r.  

CHAIRPERSON:   How – how can you ask how? 
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MS MEMELA:   Oh she is  the one who is  asking me.  Okay 

Chai r.   Remember Ms Hofmeyr keeps on using you were 

Head of  Procurement and I  thought okay you know what as 

soon as I  get  a chance I  need to g ive c lar i ty to th is as much 

as I  had given clar i ty  in  February.   The way Ms Hofmeyr is  

put t ing this – Nontsasa Head of  Procurement i t  is as i f  I  had 

that  k ind of  power to walk in – let  me make an example now 

l ike where I  met Mr Ndzeku in the workshop.  To walk in the 

workshop and say,  hey guys I  am Head of  Procurement 

therefore everybody gets a tender.   You get  a tender you see 10 

l ike Oprah Winfrey… 

CHAIRPERSON:   Wel l  no she means i t  – she means i t  you 

are Head of  Procurement.  

MS MEMELA:   No.  

CHAIRPERSON:   Procurement you have certain powers.  

MS MEMELA:   No.  

CHAIRPERSON:   You are overseeing procurement.  

MS MEMELA:   Chai r  that  is why I  explained also in February 

that  there are no powers that  are vested onto being HOD 

Procurement.   L ike I  said because l ike there are st ructures 20 

that  are fol lowed when the tender is ready.   So I  – there is 

no inf luence coming f rom the Head of  Procurement that  says 

– that  is why I  am saying being a Head of  Procurement does 

not  mean you are Head -  l ike I  mean dishing out  tenders.   I f  

that  was the case then i t  means I  would use that  power to 
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d ish out  tenders to everybody including my fami ly that  is 

standard.   There is a  st ructure that  is  fo l lowed in  each and 

every SOE’s including SAAT that  okay I  even explained to 

you Chai r  the role of  the CFST Close Funct ional  Sourcing 

Team that  they are the ones wi th power to evaluate,  to 

adjudicate,  to score the suppl iers.   I  do not  s i t  on that 

evaluat ion.   So to say… 

CHAIRPERSON:   Are there people who si t  in these 

st ructures you ta lk ing about people who – who fal l  under 

you? 10 

MS MEMELA:   Sorry? 

CHAIRPERSON:   Do the people who si t  in those structures – 

are those people – do those people fal l  under you? 

MS MEMELA:   Okay the – the DFST teacher is consists of  

people f rom di fferent  departments being the experts that  

have to ta lk about  certain component or whatever that  you 

guys are going to  go out  on a tender.   So they si t  there and 

come up wi th  a speci f icat ion,  come up wi th  a tender 

documentat ion,  come up – and then they do al l  that  

independent ly f rom me.  And then at  a later stage when they 20 

have done the short  l ist ing and scored the highest  scor ing 

bidder they come then to recommend to EXCO through me.  

Remember Chair  you even said okay l ike then you are – 

actual ly used as I  said – that  is what  I  said.   Yes.  

ADV HOFMEYR:   But  you were the person responsible for 
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deciding to sel l  the GPU’s to JM Aviat ion at  R3.2 mi l l ion 

were you not? 

MS MEMELA:   I  was not  the person who was responsible for  

– to decide to sel l  the GPU’s 

ADV HOFMEYR:   No at  R3.2 mi l l ion was my quest ion Chai r.  

MS MEMELA:   Even at  R3.2 mi l l ion I  was not  a person who 

was – Chai r  the determinat ion of  the pr ice when i t  comes to 

disposal  process at  SAAT and i t  is in the SAM pol icy.   I  

remember I  actual ly explained this  to Ms Hofmeyr and get  

him during our interv iew.  That  is how i t  works.   I t  does not  10 

fal l  under Nontsasa to determine the pr ice.   I  even read 

Chair  i f  you st i l l  remember but  I  am going to st i l l  repeat  that  

dur ing the re-examinat ion.   I  even read to you a proposal  

that  was made by Jules Aire the owner of  JM Aviat ion 

Internat ional  made to the act ing CEO of  SAAT before even 

the board decided.  So when Ms Hofmeyr puts i t  l ike that  you 

decided that  the GPU’s must  be so ld i t  sounds l ike that  was 

a decision to be made by me.  A decision to sel l  the GPU’s 

f i rst ly i t  was made at  SAA and I  have been consistent  about  

th is because there is  what – evidence that  proves th is and – 20 

yes.  

CHAIRPERSON:   Okay.    

MS MEMELA:   And then – ja.  

ADV HOFMEYR:   Chair  just  so I  am not  misunderstood.   I  am 

not  put t ing i t  to Ms Memela that  she took the decision to sel l  
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the GPU’s.   So Ms Memela we must not  be misunderstood.   

What I  put  to you is you were the person who decided to sel l  

them at  the pr ice of  R3.2 mi l l ion and I  want to explain to you 

why I  put  that  to you.   Right .  

MS MEMELA:   Yes you can.  

CHAIRPERSON:   One second.  

ADV HOFMEYR:    Because in your evidence… 

CHAIRPERSON:   One second Ms Mbanjwa.  

ADV MBANJWA:   Thank you Chai r.   Chair  there is here 

before court  – the commission this is a document that  has 10 

been furnished to us by the commission and this document is 

the aff idavi t  of  Jul ian Ai res.   I t  states expressly who decided 

the pr ice.   What puzzles us is that  throughout Ms Hofmeyr is  

ignoring this document.   I t  is one of  the documents which 

speci f ical ly asked to be given to us in  order  to  prepare for 

th is re-examinat ion.  I f  I  can give you a page reference of  

that  i t  is DD32… 

CHAIRPERSON:   Ms Hofmeyr – Ms Mbanjwa even that  when 

you re-examine you can get  i t  c lar i f ied.   Ms Hofmeyr.  

ADV HOFMEYR:   Thank you Chai r.    20 

CHAIRPERSON:   Make a note of  al l  these things that  you 

might  want to be clar i f ied and then you can clar i fy them 

during re-examinat ion.  

ADV MBANJWA:   The di ff icul ty Chair  is that  th is is not  a  

clar i f icat ion.   I f  I  may be bold to  say i t  is suppression of  
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evidence.  

MS MEMELA:   Yes.  

ADV MBANJWA:   I t  is there.   This Jul ian Ai res said exact ly 

what is … 

CHAIRPERSON:   S i t  down.  

ADV MBANJWA:   And i t  gets then put  to th is wi tness that  i t  

is her indeed.  That  is the reason why I  just  could not  

contain mysel f .  

CHAIRPERSON:   The wi tness wi l l  say what she knows.  I f  

she knows that  to  be t rue she wi l l  say so;  i f  she knows that  10 

to be di fferent ,  she wi l l  say no i t  is not  l ike that .   I f  she does 

not  know she wi l l  say she does not  know.  When you re-

examine you wi l l  revisi t  the issue.  

ADV HOFMEYR:   Your evidence in – sorry Ms Memela.  

MS MEMELA:   Ja you – Ms Hofmeyr you said I  am the 

person who decided to sel l  the GPU’s for R3.4 r ight? 

ADV HOFMEYR:   Yes.  

MS MEMELA:   Decided.  

ADV HOFMEYR:   Yes.  

MS MEMELA:   And Chair  I  am explaining this that… 20 

CHAIRPERSON:   That  is the pr ice.   Ja.  

MS MEMELA:   That  pr ice determinat ion that  as you and I  

understand because I  do not  know i f  Ms Hofmeyr has worked 

for a corporate sector before.   She is just  – she has just  

been pract ic ing but  I  wi l l  t ry  and explain as simply as I  can 
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and hoping the publ ic wi l l  understand this because this th ing 

of  GPU’s keep on coming back to me.  Now there is a  

di fference Chair  between the disposal  process versus a 

procurement process.   The procurement process you procure 

and then through that  evaluat ion team they go out  and make 

sure that  people are compet ing in terms of  pr ice.   The 

disposal  I  even wanted to say you know I  th ink maybe one 

day I  must  make i t  – make an example to the Chair  that  you 

– I  wi l l  make an example of  the off ice.   I  do not  know i f  you 

have been – I  do not  th ink you have been to the off ice for the 10 

card.  

CHAIRPERSON:   P lease do not  make an example wi th the … 

MS MEMELA:   But  yes but  I  am talk ing about disposal .   I  am 

trying to explain disposal  Chai r.   The disposal  – the buyer 

wi l l  be the one who makes the proposal  offer to purchase to 

something that  has been disposed of .  

CHAIRPERSON:   But  Ms Memela… 

MS MEMELA:   Right  and then I  read… 

MS MEMELA:   D id you decide the pr ice or not  that  is the 

quest ion.  20 

MS MEMELA:   Who decide the pr ice or not? 

CHAIRPERSON:   Did you decide the pr ice or not? 

MS MEMELA:   I  d id not  decide the pr ice Chai r.  

CHAIRPERSON:   Who decided the pr ice? 

MS MEMELA:   The pr ice – the pr ice def in i te ly was decided 
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by the person whom Jules Ai re made a proposal  to.  

CHAIRPERSON:   And who is that  person? 

MS MEMELA:   They said i t  was the act ing CEO of  SAAT at  

that  t ime Mr Asimalola Phir i .  

CHAIRPERSON:   Yes you see that  is al l  you needed to say 

in response to the quest ions.  

ADV HOFMEYR:   Thank you.   So that  is why we went to Mr 

Phi r i  and Mr Phi r i  says he did not  approve the pr ice.   You 

know that  because you have seen h is aff idavi t  correct? 

MS MEMELA:   I  have seen the aff idavi t  and because I  know 10 

Chair  that  th is commission’s team have got  the evidence that  

actual ly proves how much Asim has changed whatever  that  

he was responsible for.  

CHAIRPERSON:   Ja no let  us cont inue Ms… 

MS MEMELA:   And – yes.  

CHAIRPERSON:   Ja.   You have answered the quest ion.  

ADV HOFMEYR:   So Mr Phi r i ’s aff idavi t  sets out  that  he d id 

not  have a discussion wi th you about the pr ice.   Remember 

we have got  to go back to the 21 June 2016 because i t  is on 

the 21 June 2016 that  you have the meet ing wi th Ms Sekulu 20 

and Mr Ai res do you recal l  that? 

MS MEMELA:   Okay let  us go back.   Let  us go back Ms – 

Chair  remember I  to ld you about the proposal  that… 

CHAIRPERSON:   I  am sorry Ms Hofmeyr just  repeat  your  

quest ion because… 
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ADV HOFMEYR:   Yes I  want to go to… 

CHAIRPERSON:   Because I  want to… 

ADV HOFMEYR:   Sure.   There is  a meet ing that  Ms Memela 

had on the 21 June 2106 with Ms Sekulu and Mr Ai res.   At  

that  meet ing they discussed the sale pr ice of  the GPU’s.   Do 

you accept  that  Ms Memela? 

MS MEMELA:   Chair  I  was asked by the act ing CEO to go 

ask the people that  sent  the proposal  to him how did they 

reach the pr ice that  they put  in thei r  proposal .  

ADV HOFMEYR:   But  I  just  want to know i f  you had a 10 

meet ing? 

CHAIRPERSON:   Ms Memela just  respond to the quest ion.   

Do you remember? 

MS MEMELA:   Yes I  had the meet ing and I  explained also 

Chair  in February that  I  had that  meet ing and i t  was a 

professional  meet ing wi th the JM people af ter get t ing that  

instruct ion f rom Asim and there was … 

CHAIRPERSON:   Hang on wi th the explanat ion.  

MS MEMELA:   Okay.  

CHAIRPERSON:   The long and short  is you remember what 20 

you talked about? 

MS MEMELA:   I  remember the – yes.  

CHAIRPERSON:   Yes.  

MS MEMELA:   There is even a – what the… 

ADV HOFMEYR:   An emai l .  
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MS MEMELA:   Meet ing invi te yes.  

ADV HOFMEYR:   There is  a meet ing invi te that  went to Mr 

Makaleng who said he did not  at tend the meet ing wi th you 

and Mr Vosloo who said he did not  at tend the meet ing wi th  

you.   Your evidence in February is  that  they are ly ing they 

were wi th you.  

MS MEMELA:   They did,  they did.  

ADV HOFMEYR:   And then you said you accepted that  you 

could not  on your own decide on that  pr ice.  

MS MEMELA:   No ways.  10 

ADV HOFMEYR:   You had to speak to Mr Phi r i  about  i t ,  

correct? 

MS MEMELA:   Chair  the problem now is  that  Ms Hofmeyr is  

only focussing on that  meet ing.  

CHAIRPERSON:   But  she is asking the part icular quest ion.  

CHAIRPERSON:   Yes there is  no way that  I  would have 

decided on the pr ic ing because i t  was not  under my 

department.   And I  am – since she is referr ing to Mr Assin – 

Mr Asimalola Phi r i ’s aff idavi t  the recent  one that  was only 

received in September 2020 where he says he did not… 20 

CHAIRPERSON:   Hang on,  hang on Ms Memela.   

MS MEMELA:   Okay.  

CHAIRPERSON:   Just  repeat  your quest ion Ms Hofmeyr.  

ADV HOFMEYR:   Your evidence in February was that  you 

accepted you needed to get  Mr Phi r i ’s agreement  to the 
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pr ice.   Do you remember that? 

MS MEMELA:   I  needed to get  his agreement? 

ADV HOFMEYR:   Yes on the pr ice because you accepted 

you did not  have the author i ty to agree wi th JM Aviat ion to  

sel l  i t  at  R3.5.  

MS MEMELA:   No,  no.  

ADV HOFMEYR:   You had to get  the act ing CEO’s agreement  

that  i t  could be sold at  that  pr ice.   Do you remember giving 

that  evidence? 

MS MEMELA:   No Chair  I  mean – I  th ink these are the – one 10 

of  the – some of  the things that  I  am supposed to come back 

and clar i fy  which is  the reason why I  appl ied for a re-

examinat ion.   Assin gave me inst ruct ion af ter he received the 

proposal  f rom Jules Ai re.  Right  that  okay this is what the ir  

proposing for the GPU’s and asked me to arrange a meet ing 

and si t  wi th these people and then [00:18:26]  was going to  

be there as wel l  being the owner of  the GPU’s.   I  invi ted 

Leon who was the senior manager Logist ics and Inventory 

that  t ime but  Leon could not  make i t .   The only person that  I  

know that  was not  going to make was Leon because he was 20 

not  in.   Then Stan Vosloo because he is report ing to Leon is 

the one that  came in because he is  under sales and 

mater ia ls as wel l .   So… 

ADV HOFMEYR:   We have t raversed that  previously.   They 

said on aff idavi t  they were not  there you dispute that .   That  
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is not  what I  am interested in.  

MS MEMELA:   I  d ispute that .  

ADV HOFMEYR:   Ms Memela.   What I  am interested in is 

your previous test imony which is that  you accepted you 

 had to get  Ms Phi r i ’s agreement on the sale pr ice.   Do you 

remember g iving that  evidence? 

MS MEMELA:   When you say agreement do you mean a 

wri t ten agreement? 

ADV HOFMEYR:   No just  he had to agree wi th you because 

your  evidence was you had a discussion wi th him.  Do you 10 

remember that? 

MS MEMELA:   Yes I  had a discussion because I  had to give 

feedback af ter  he instructed me to go and si t  wi th the people 

and get  and understand how did they reach the pr ice.  

ADV HOFMEYR:   Yes and the… 

CHAIRPERSON:   Ms Memela.    

MS MEMELA:   Yes.  

CHAIRPERSON:   Ms Memela did you need Mr  Phi r i ’s 

agreement on the pr ice or d id you not  need i t?  

MS MEMELA:   Chai r  Mr Phir i  asked me to si t  wi th  the people 20 

and ask because remember they put  a certain pr ice there.  

CHAIRPERSON:   Oh Ms Memela did you need Mr Phir i ’s 

agreement on the pr ice or you could do wi thout  his 

agreement on what the pr ice should be? 

MS MEMELA:   I t  was not  under my - what delegat ion of  
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author i ty Chair  to agree on the pr ice.  

CHAIRPERSON:   Do you remember giving evidence 

previously.  

MS MEMELA:   Yes.  

CHAIRPERSON:   That  you needed Mr Phi r i ’s  agreement or  

do you not  remember? 

MS MEMELA:   Chai r  I  said Mr Phi r i  even signed the invoice.  

CHAIRPERSON:   No,  no,  no I  am not  ta lk ing about the 

invoice.   I  am saying do you remember giving evidence to 

the effect  that  you needed Mr Phi r i ’s agreement or you do 10 

not  remember giving such agreement? 

MS MEMELA:   No I  do not  remember Chai r.   I  th ink I  

explained… 

CHAIRPERSON:   Okay.  

MS MEMELA:   But  to be speci f ica l ly  exact  and say okay I  

needed an agreement and stuff  because what I  d id not  

understand is that  a person would give you an inst ruct ion 

and then say okay go and [00:20:34]  these people.   These – 

this is the proposal  that  they gave me.  Here is the board 

resolut ion.   Ask them how did they reach this amount to – for  20 

their  proposal .  

CHAIRPERSON:   Ja.  

MS MEMELA:   And then I  go back to him tel l  h im that  they 

came back to me and say okay this  is how they reached the 

amount.  
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CHAIRPERSON:   No but  – that  is f ine Ms Memela that  is not  

about… 

MS MEMELA:   And there is ev idence which… 

CHAIRPERSON:   The pr ice.   Okay.  

ADV HOFMEYR:   Do you remember giving evidence that  you 

had a discussion wi th Mr Phi r i  and you and he agreed on the 

sale pr ice? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   You do remember that  evidence? 

MS MEMELA:   I  d id give him a feedback because remember 10 

whatever he gives you… 

ADV HOFMEYR:   No your evidence was that  you discussed i t  

wi th him and you and he agreed on the pr ice.  

MS MEMELA:   Yes I  d id.   Exact ly remember when you give 

back the feedback is that  not  – does that  not  mean that  you 

are discussing wi th him? 

ADV HOFMEYR:   No the important  point  is that  you had a 

discussion wi th him.  

MS MEMELA:   Yes.  

ADV HOFMEYR:   And you agreed with him about the pr ice.  20 

MS MEMELA:   I  d id.   I  d id.  

ADV HOFMEYR:   Correct? 

MS MEMELA:   Correct ly.  

ADV HOFMEYR:   And that  happened somewhere between 

your  meet ing on the 21 July and your  communicat ion to JM 
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Aviat ion that  the reviewed pr ice had been approved.   Do you 

recal l  that? 

MS MEMELA:   The – when you say the communicat ion you 

talk ing about the let ter of  our wri t ing? 

ADV HOFMEYR:  Correct  wel l  i t  was the let ter that  conf i rmed 

the pr ice.  

MS MEMELA:   Yes.  

ADV HOFMEYR:   Yes and that  happened on the 22 Ju ly.   Do 

you recal l  that? 

MS MEMELA:   I t  is not  the let ter that  conf i rms the pr ice.   I t  10 

is the let ter that  conf i rms the approval  by the board.  

ADV HOFMEYR:   Of  the pr ice.   Because remember the 

approval  of  the board had al ready been given.  

MS MEMELA:   Approval  of  the proposal  by the board.  

ADV HOFMEYR:   We wi l l  look at  i t  in a moment .   That  

happened between the 21s t  and the 22n d is that  correct? 

CHAIRPERSON:   Ms Mbanjwa I  wi l l  let  – I  wi l l  let  you know 

when I  want to hear f rom – let  Ms Hofmeyr f in ish.  

ADV MBANJWA:   Chai r  [ inaudible] .   We have an aff idavi t  of  

Jul ian Aires i t  has stated exact ly how the pr ice was 20 

determined.  

CHAIRPERSON:   Ms Mbanjwa please si t  down.  Ms Hofmeyr.  

ADV HOFMEYR:   Okay.   Thank you.   So between the 

meet ing on the 21s t  June… 

CHAIRPERSON:   You know Ms Mbanjwa.  Ms Mbanjwa I  
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have had many lawyers coming to the commission when their  

c l ients are giving evidence.   I  do not  – I  have never  had 

somebody who objects so f requent ly.   I t  hampers progress.   

Cont inue Ms Hofmeyr.  

ADV HOFMEYR:   So you had the meet ing on the 21 June 

and then the let ter conf i rming the review pr iced was 

accepted was the 22n d June.  Do you remember that? 

ADV HOFMEYR:    22n d June the next  day.  

MS MEMELA:   Okay is i t  wr i t ten that? 

ADV HOFMEYR:   Yes.  10 

MS MEMELA:   Hm.  

ADV HOFMEYR:   Do you accept  that  for present  purposes or  

do you want me to take you to i t?  

MS MEMELA:   You can take me there because I  do not  want 

to – for you to [ ta lk ing over one another] .  

ADV HOFMEYR:   DD25A at  page 354.    

MS MEMELA:   At  page? 

ADV HOFMEYR:   354.    

MS MEMELA:   Ja.  

ADV HOFMEYR:   Do you see i t?  Is that  the let ter that  we 20 

are discussing? 

MS MEMELA:   That  is the let ter yes.  

ADV HOFMEYR:   And what is i ts date? 

MS MEMELA:   Must  I  – the date is the 22 June 2016.  

ADV HOFMEYR:   That  is why I  said somewhere between 
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your meet ing on the 21 June with  Ms Sekulu and Mr Ai res 

and the sending of  th is let ter on the 22 June you had to have 

had a discussion wi th Mr Phi r i .  

MS MEMELA:   Of  course.  

ADV HOFMEYR:   At  which you agreed,  is that  correct? 

MS MEMELA:   Of  course yes.  

ADV HOFMEYR:   Yes.   His aff idavi t  said he did not  have that  

discussion wi th you.   You have seen that ,  correct? 

MS MEMELA:   Did he send the proof  other than saying he 

was on EXCO? 10 

ADV HOFMEYR:   That  is not  my quest ion.   My quest ion is 

have you seen his aff idavi t  where he denies having had that  

discussion wi th you? 

MS MEMELA:   Is he denying that  but  I  have evidence to 

prove.  

ADV HOFMEYR:   You have evidence to prove? 

MS MEMELA:   Yes.  

ADV HOFMEYR:   That  he did have the discussion wi th you? 

MS MEMELA:   No I  have … 

ADV HOFMEYR:   P lease tel l  us.  20 

MS MEMELA:   Ev idence to prove that  he is actual ly the pr ice 

determiner and he actual ly is the one who is responsible for  

that .  

ADV HOFMEYR:   That  is  not  the quest ion Ms Memela.   I t  is 

not  about  who is responsible in terms of  the regulat ions.   I t  
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is about  what happened between the 21s t  and the 22n d June.  

MS MEMELA:   Okay.  

ADV HOFMEYR:   You say you had a discussion and he says 

you did not ,  correct? 

MS MEMELA:   I  said I  had a discussion.  

ADV HOFMEYR:   Yes and his vers ion is you did not .   Have 

you seen that  version? 

MS MEMELA:   My version is I  d id.  

ADV HOFMEYR:   Yes.  

MS MEMELA:   Ja.  10 

ADV HOFMEYR:   He explains why you could not  have had a 

discussion.   He says on the 21 June he was in an EXCO 

meet ing the ent i re  day and he includes the 

MS MEMELA:   21s t .  

ADV HOFMEYR:   21s t  sorry did I  say 22n d I  apologise.  

MS MEMELA:   No you said the 21s t  yes.  

ADV HOFMEYR:   On the 21s t  he says I  was in an EXCO 

meet ing the ent i re day.   He at taches the minutes they are 

lengthy and voluminous.   Are you saying despi te the fact  that  

he was in that  EXCO meet ing the ent i re day you had a 20 

discussion wi th him on the 21s t?  

MS MEMELA:   I  had a discussion wi th him on the 21s t?  

ADV HOFMEYR:   Yes.  

MS MEMELA:   Yes I  mean at tending a meet ing Ms Hofmeyr 

you do understand whether i t  takes the whole day or not  
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there are breaks and a person – and in SAAT and SAA just  

opposi te l ike the [00:25:17]  i t  is just  opposi te each other.  

ADV HOFMEYR:   So do you have a speci f ic memory… 

MS MEMELA:   So the fact  that  he was – the fact  that  he was 

at tending that  meet ing does not  mean I  d id not  discuss i t  

wi th him..  

ADV HOFMEYR:   So did you discuss i t  wi th him on the 21s t  

or might  you have done i t  on the 22nd? 

MS MEMELA:   I  do not  remember but  I  am saying I  gave him 

back the feedback f rom the instruct ion because the 10 

instruct ion was I  received this proposal  before I  went to the 

board which was the reason Chai r  he went to the board – 

Asim proposing to  the board to get  – to get  the GPU’s sold.   

And then he said okay these are the – this is a proposal  by 

Jules Ai re that  was tabled p lease arrange a meet ing wi th  

these people and Chi la being the owner and also whoever is 

there f rom the sa les which was Leon at  that  t ime but  Leon 

did not  make i t .   So go and ask how did they reach the 

amount that  they had put  in the proposal .   So that  is exact ly 

what we asked in  the meet ing.   And then we gave – I  gave 20 

the feedback to h im.  So that  is why I  am try ing to show Ms 

Hofmeyr that  when she says d iscussing the discussion 

happened when I  was giving him feedback.  

ADV HOFMEYR:   But  the problem is Mr Phi r i  denies having 

had that  discussion wi th you.   So I  need to offer you an 
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opportuni ty to explain to the Chai r  why your version rather  

than his should be accepted r ight .   Mr Phir i  says you did not  

have the discussion on the 21s t  because he was in an EXCO 

meet ing the whole day.   Right .   I  accept  that  i t  might  have 

happened on the 22nd because he does not  say anything 

about the 22nd.   Do you have a c lear recol lect ion as to  

whether you were speaking to him on the 21s t  or the 22n d? 

MS MEMELA:   Yes remember that  was the quest ion that  you 

put  to me that  did  I  g ive – what – did I  d iscuss th is wi th him.  

So for me I  am not  ta lk ing about which date and stuff  I  just  10 

saw that  date there.   But  I  am just  explaining Chair  that  the 

fact  that  he was at  a – at tending EXCO does not  necessari ly  

mean that  he wi l l… 

CHAIRPERSON:   You say you are not  sure on which date… 

MS MEMELA:   I  am not  sure which date that  he was… 

CHAIRPERSON:   I t  could be… 

MS MEMELA:   Yes i t  could be… 

CHAIRPERSON:   The day of  the meet ing or the day before? 

MS MEMELA:   Exact ly but  what I  know is that  the feedback 

was given to him based on instruct ion that  he gave to me.  20 

ADV HOFMEYR:   But  you had to get  his agreement r ight? 

MS MEMELA:   Sorry? 

ADV HOFMEYR:   Not  just  feedback you had to get  his  

agreement? 

MS MEMELA:   Of  course you give feedback because 
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remember he is the person who mot ivated to the board that  

these things must  be sold.  

ADV HOFMEYR:   I  want  to  explain to you why I  suggest  to 

you i t  could not  have happened on the 22nd June. 

MS MEMELA:   Okay.  

ADV HOFMEYR:   Okay.   And that  is because when you sent  

that  let ter of  conf i rming the review pr ice to Ms Sikulu you 

sent  i t  very ear ly in the morning.  

MS MEMELA:   Okay.  

ADV HOFMEYR:   So ear ly that  I  would suggest  you would 10 

not  have had a conversat ion wi th Mr Phir i  before that .  

MS MEMELA:   When you say ear ly  what t ime was i t?  

ADV HOFMEYR:   Do you accept  that?  6:43 in the morning.  

MS MEMELA:   5:43 in the morning and then you saying I  d id  

not  give him inst ruct ion between 21 and 22? 

ADV HOFMEYR:   No I  am saying i t  is un l ikely that  you would 

have done i t  on the morning of  the 22n d June before 5:43 am,  

do you accept  that? 

MS MEMELA:   Okay that  is why I  explained about the EXCO 

issue that  the fact  that  he was at tending EXCO does not  20 

mean that  ….  

ADV HOFMEYR:   So you accept  you did not  do i t  on the 

22n d? 

MS MEMELA:   Ja.  

ADV HOFMEYR:   You would have had to have done i t  on the 
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23r d – 21s t  somewhere between the meet ing and the end of 

the day,  correct? 

MS MEMELA:   That  could have happened.  

ADV HOFMEYR:   No but  I  am trying to work out  the 

probabi l i t ies.   You have accepted that  you would not  have 

had a conversat ion wi th him before 5:43 am in the morning? 

MS MEMELA:   Of  course i t  is too ear ly in the morning.  

ADV HOFMEYR:   Right .  

MS MEMELA:   Ja.  

ADV HOFMEYR:   So i t  had to happen on the 21s t  and the 10 

21s t  was the day that  he was in the EXCO meet ing.  

MS MEMELA:   Yes.  

ADV HOFMEYR:   But  your ev idence is you spoke to him at  

some point .  

MS MEMELA:   Yes.  

ADV HOFMEYR:   Is that  correct? 

MS MEMELA:   That  is correct .  

ADV HOFMEYR:   Thank you.   Chair  that  was to clar i fy the 

ro le that  Ms Memela p layed in the review pr ice.  

MS MEMELA:   Yes.  20 

ADV HOFMEYR:   And i ts approval .   We do not  have any 

further quest ions at  th is point .  

CHAIRPERSON:   Yes.   Okay.   No that  is f ine.   We are at 

twenty to six.   We wi l l  then have to adjourn and then another  

date wi l l  be determined when the re-examinat ion can 
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happen.  I t  may be that  we might  have to do i t  on an evening 

– in an evening session which might  start  at  four or f ive 

going into the evening because i t  is  di ff icul t  to  f ind days that  

are not  al ready occupied for the rest  of  – of  the balance of  

the year.   Ms Memela you want to say something before your 

at torney says something? 

MS MEMELA :    Oh,  in case maybe you wanted something 

. . . [ intervenes]   

CHAIRPERSON :    Ja,  Ms Mbanjwa.  

MS MBANJWA :    No,  Chai r.   Maybe, she should speak f i rst  10 

because I  was going to read out  . . . [ intervenes]   

CHAIRPERSON :    Okay.   She says,  speak f i rst .  

MS MEMELA :    A lr ight ,  Chai r.   The aff idavi t  of  miss. . .  Mr 

Asimalola appear ing.   I  have been asking for i t  s ince 

. . . [ intervenes]   

CHAIRPERSON :    Whose aff idavi t?  

MS MEMELA :    The then act ing CEO of  SAAD(?).   Mr 

Asimalola appearing.   I  have been asking for i t  as far  back 

as 2020, January.   2020,  February.   Af ter. . .  dur ing. . .  yes,  

dur ing that  t ime . . . [ intervenes]   20 

CHAIRPERSON :    H’m? 

MS MEMELA :    Of  my test imony and nothing was coming 

forward and I  kept  on asking because I  had a lot  of  

documents Chair  that  was wri t ten by Mr Asimalo la Phi r i  

where he was stat ing exact ly what happened towards the 
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sale of  CPU’s.  

CHAIRPERSON :    H’m.  

MS MEMELA :    And I  was only given this. . .  h is aff idavi t  

which out  of  the blue now i t  changes.   He is  denying 

everything,  cont radictory to the document that  I  have sent  to  

the Commission.   I  said okay this is  I  am going to use dur ing 

my re-examinat ion.    

 So since Ms Hofmeyr is rely ing on Mr Asim’s aff idavi t  

where he actual ly  denies certain th ings.   My understanding 

was that  I  should have been given a Rule 3.2 where. . .   10 

as much as I  have asked for  i t  because remember the rule  of 

the Commission is that  i f  somebody says someth ing that  

impl icates you,  you should be given a Rule 3.2.  

 So that  you are able to  actual ly address those 

impl icat ion by that  other  person and put  evidence.   So that  

by the t ime mysel f  and the at torney come here and then set  

the record st ra ight .  

 We have actual ly al ready submit ted my own aff idavi t  

contradict ing exact ly what Mr Asimalola has wri t ten.   So you 

see now for Ms Hofmeyr to rely on i t  now, yet  I  was not  given 20 

that  Rule 3.2 to respond.   

 So that  l ike when she asks me al l  these quest ions,  she 

is able to say:   Okay you are saying here as. . .  Now I  am only 

expected to answer according to what Asim had said versus 

what I  have said.   And that  is giv ing me di ff icul t . . .    
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 I  am not  sure then Chai r,  how are you going to handle 

that?  Am I  st i l l  going to  be given Rule 3.2 where I  wi l l  be 

responding to Mr  Asimalo la appearing,  where I  wi l l  prove 

wi th evidence that  he was the determiner of  the pr ice for the 

CPU’s.    

 He was the person that  the delegat ion of  author i ty to  

dispose of  those CPU’s,  fa l l  under his shoulder and al l  those 

kinds of . . .   

 And then I  can then make an appl icat ion to cross-

examine him because I  have so much to prove that  he l ied 10 

del iberately.   I  am not  sure because knowing Asim.   

 Asim is a person that  I  have worked with since I  jo ined 

SAAT even before I  went to procurement.   He is the person 

wi th a backbone who stands for the t ruth.    

 But  af ter reading that ,  the l ies that  are there and stuff ,  

they lef t  me asking mysel f :   Okay is  th is the same Asim that  I  

knew?  Is th is the same person that  wrote this . . . [ intervenes]   

CHAIRPERSON :    Okay . . . [ intervenes]   

MS MEMELA :    . . .document that  I  can prove that  

. . . [ intervenes]   20 

CHAIRPERSON :    Okay let  us . . . [ intervenes]   

MS MEMELA :    I  want  to prove . . . [ intervenes]   

CHAIRPERSON :    I  th ink I . . .  hang on,  hang on.  

MS MEMELA :    Yes.  

CHAIRPERSON :    Ms Hofmeyr,  any. . .  what do you say about 
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that  issue of  the aff idavi t?  

ADV HOFMEYR :    Wel l ,  the f i rst  th ing I  just  want to get  c lear 

is Ms Memela says that  she provided the Commission wi th  

some document that  she wanted to use in her re-examinat ion 

re lates to . . . [ intervenes]   

MS MEMELA :    Yes.  

ADV HOFMEYR :    I  have no knowledge of  that .   What  

document is that? 

MS MEMELA :    You can then ask Ms Tshabalala.   Is i t  

. . . [ indist inct ]  the secretary?  Yes.    10 

ADV HOFMEYR :    What document was that? 

MS MEMELA :    That  document was sent  in March 2020 af ter  

my re-examinat ion.    

MS MBANJWA :    I f  I  may correct ,  Chair?  I t  was sent  on the 

3r d of  Apri l .  

MS MEMELA :    Oh,  Apri l?  Yes.  

MS MBANJWA :    I t  was never addressed to Ms Hofmeyr.   I t  

was addressed to the secretar iat .  

MS MEMELA :    To . . .  yes.  

MS MEMELA :    Ms Ratsikana(?).  20 

MS MEMELA :    On,  Rats ikana.  

ADV HOFMEYR :    I  cannot say I  have any knowledge of  i t  as 

I  stand here.  

MS MEMELA :    Yes.  

ADV HOFMEYR :    So I  would want to see that ,  certainly.   I  
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have not  seen i t  to my recol lect ion before today.   So that  is  

why i t  came as a surpr ise to me.  

MS MEMELA :    Okay.  

CHAIRPERSON :    Ja.  

ADV HOFMEYR :    Can you just  te l l  me what the document  

was? 

MS MEMELA :    The document Chai r. . .  because remember,  

th is,  as I  have said,  th is . . . [ indist inct ]  a  few things 

. . . [ intervenes]   

CHAIRPERSON :    Oh.  10 

MS MBANJWA :    Sorry,  Chai r.   Because Chair  wants to  

leave.   We have a copy of  the document.   We wi l l  furnish 

. . . [ intervenes]   

MS MEMELA :    No.   Ja.  

MS MBANJWA :    We had actual ly made a bundle.  

CHAIRPERSON :    Oh,  is that  so? 

MS MBANJWA :    Because we were ready to re-examine.  

CHAIRPERSON :    Okay,  okay.    

ADV HOFMEYR :    That  real ly has not  come to my at tent ion.    

CHAIRPERSON :    Yes.  20 

ADV HOFMEYR :    So I  would l ike to see i t .   The reason why 

I  am asking you about i t  now.  I t  is re levant  to process,  

r ight? 

CHAIRPERSON :    Yes.  

MS MEMELA :    Ja.  
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ADV HOFMEYR :    I t  is very important  i f  Ms Mamela has 

documents that  she bel ieves we need to see,  we must see 

them.  

CHAIRPERSON :    H’m, h’m.  

ADV HOFMEYR :    Certainly.  

CHAIRPERSON :    H’m.  

MS MEMELA :    Ja.  

ADV HOFMEYR :    I t  is why I  made the point  ear l ier that  what 

I  am concerned about is a si tuat ion where we move to re-

examinat ion and the documents that  we should have 10 

considered beforehand and we have not  had an opportuni ty  

to do so.  

CHAIRPERSON :    H’m, h’m.  

ADV HOFMEYR :    So we would certainly  want  to  see them.   

We would also have no di ff icul ty  wi th an aff idavi t  f rom Ms 

Mamela,  set t ing out  her  version.   That  is why she was invi ted 

af ter Mr Ndzeku’s evidence,  to give an aff idavi t .   She 

requested Mr Phir i ’s aff idavi t .  

MS MEMELA :    Ja.  

ADV HOFMEYR :    She was g iven i t .  20 

MS MEMELA :    H’m.  

ADV HOFMEYR :    There was no aff idavi t  f rom her 

forthcoming unt i l  today.   So what we would very much 

appreciate i f  any documents that  Ms Memela wants to place 

before the Commission be placed before us.    
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 Any aff idavi t  that  she would l ike to put  before the 

Commission,  set t ing out  her version,  she should provide.    

 But  the problem is,  we should get  that  before her re-

examinat ion starts because there might  be matters that  we 

need to t raverse.   That  would be our proposal  Chai r.  

CHAIRPERSON :    Yes.   But  is there an aff idavi t  that . . .  Ms 

Memela,  you say you have been wai t ing for and you have not  

received i t?  

MS MEMELA :    Yes.   This is the simi lar aff idavi t  Chai r.  

CHAIRPERSON :    And you have not  received i t?  10 

MS MEMELA :    I  have only received i t  on the 

17t h of  September 2020.  

CHAIRPERSON :    Oh,  you have got  i t  now? 

MS MEMELA :    Exact ly.   So that  is  why I  am saying.   Since 

Ms Hofmeyr is rely ing on i t  and i t  appears he is saying 

something . . . [ intervenes]   

CHAIRPERSON :    Ja.  

MS MEMELA :    . . . impl icat ing him and whatever.   So I  am 

saying,  is i t  a l lowed now?  Because my understanding is that  

I  should have been given 3.2 Rule so that  I  am able to 20 

respond to that .   And then I  can also apply for cross-

examinat ion.  

CHAIRPERSON :    Yes.  

MS MEMELA :    Because I  feel  the publ ic deserves to know 

the t ruth.  



01 OCTOBER 2020 – DAY 274 
 

Page 306 of 310 
 

CHAIRPERSON :    Yes.  

MS MEMELA :    Because . . . [ indist inct ]  s i ts here.   She keeps 

on get t ing asked al l  these quest ions . . . [ intervenes]   

CHAIRPERSON :    No,  no,  no.   That  is al r ight .  

MS MEMELA :    Yes.   So I  real ly need that .  

CHAIRPERSON :    Ja,  that  could be arranged.  

MS MEMELA :    Ja.  

CHAIRPERSON :    Ms Mbanjwa and Ms Hofmeyr wi l l  ta lk 

about  that .   That  wi l l  be arranged and discussed.  

MS MEMELA :    Ja.  10 

CHAIRPERSON :    I t  should not  be a problem. 

ADV HOFMEYR :    Certainly.  

CHAIRPERSON :    Okay al r ight .   So you have raised what  

you wanted to  raise and the way forward about  that  is 

sorted.  

MS MEMELA :    You have not  answered me Chai r.   The cross-

examinat ion,  am I  going to be given a chance to reply? 

CHAIRPERSON :    Wel l ,  you are paying that  lawyer.   

Remember?  She must work for these fees.   [ laughing]   She 

must give you advice.   Ms Mbanjwa, you wanted to say 20 

something before we adjourn? 

MS MBANJWA :    Yes,  actual ly Chai r.   Actual ly,  Chair  I  am so 

happy that  you are saying I  am paid.   Therefore,  I  must  give 

legal  advice because then Chair  you wi l l  accept  that  I  object  

al l . . .  not  because I  am . . . [ intervenes]   
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CHAIRPERSON :    [ laughing]  

MS MBANJWA :    Bu because I  am paid.   There is a late 

update.   He said when he was asked by a judge he sa id:   

Judge, I  am paid to courageous.  

CHAIRPERSON :    [ laughing]  

MS MBANJWA :    So I  am indebted to Chai r.   Thank you 

Chair  for being pat ient  wi th us.  

CHAIRPERSON :    Yes.  

MS MBANJWA :    But  what we are going to say Chai r.   I  was 

going to suggest  that ,  instead of  us request ing the Rule 3.2,  10 

I  can see the t ime constraints and we real ly appreciate the 

fact  that  Chair  is prepared to meet us on our equal .    

 We real ly appreciate i t  and we are grateful  for that .   So 

what we are going to do.   We are going to br ing an 

appl icat ion.    

 That  is a formal  appl icat ion under oath where we are 

going to ask to cross-examine th is  person,  th is Asim.  And 

then the other th ing which we are going to ask for  Chair  

because that  is going to take t ime.   

 Because without  maybe cast ing suspicion(?) on the 20 

invest igat ing team and Ms Hofmeyr.   But  we have looked at  

the manner in which the evidence that  was entered.    

 We feel  that  i t  is presented in a negat ive l ight .   So 

consequent ly,  what we are going to do.   There is a  certain 

aff idavi t  which are al ready wi thin the Commission which we 
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are going to ask the Commission to  read into the record.    

 But  i t  is very important  that  they get  read into the 

record.   And then when the Chair  makes his whole 

conclusion,  then you could be having al l  that .    

 And then last ly Chai r.   There is the issue of  th is legal . . .  

we should just  bel ieve that  the ev idence leader,  as he has 

said,  does not  understand some of  the legal  provisions.   

 So we wi l l  just  then have to do an explanat ion of  what  

each of  those legal  provisions are and then we wi l l  submit  i t .   

Thank you,  Chai r.   10 

CHAIRPERSON :    Yes.    

ADV HOFMEYR :    Chai r,  we are speaking f rom the legal  

team’s perspect ive.   Anything that  Ms Memela wishes to 

place before us,  we would welcome.  

CHAIRPERSON :    H’m, h’m.  

ADV HOFMEYR :    Her vers ion or whatever she wants to say 

about Mr Phir i ,  appl icat ion to cross-examine.   I f  she wants to 

do a document in  which she sets out  where she thinks we 

got  the law wrong,  we invi te that .   We would want to 

consider i t .   Thank you. 20 

CHAIRPERSON :    H’m.  

MS MEMELA :    Can I  be. . .?  

CHAIRPERSON :    Sorry? 

MS MEMELA :    Can I  add just  one thing? 

CHAIRPERSON :    What is that? 
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MS MEMELA :    You see,  i t  is not . . .  i t  is just  one. . .  something 

that  I  read out  of  . . . [ intervenes]   

CHAIRPERSON :    Ja,  what is that? 

MS MEMELA :    . . .out  of  many books that  I  read.   I  do not  

know i f  you are aware of  the 48 Rules of  Law?  And I  came 

across exact ly. . .   

 Because you see,  when these things keep on being put  

to you,  you end of  up asking yoursel f  [speaking vernacular]  

something is at  play here.    

 I  am trying to understand.   And as I  was reading that  10 

book,  I  saw Rule 26.   Chai r,  when you get  the chance and 

when you are at  home, s i t t ing in  a chai r,  read that  

. . . [ intervenes]   

CHAIRPERSON :    Ms Memela . . . [ intervenes]   

MS MEMELA :    And then i f  you. . .  I  am f in ish Chai r.  

CHAIRPERSON :    P lease,  stop there.   Please,  stop there.   

[ laughing]  

MS MEMELA :    I  want . . .  because I  am trying to understand 

l ike people are appear clean and they are pushing everything 

. . . [ indist inct ]   20 

CHAIRPERSON :    P lease,  p lease,  p lease.   Stop there.  

MS MEMELA :    H’n- ‘n.  

CHAIRPERSON :    We are going to adjourn.   Another date 

wi l l  be determined.   In the meant ime, certain things might  

happen including the f i l ing of  an appl icat ion . . . [ intervenes]   
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MS MEMELA :    Yes,  Chai r.  

CHAIRPERSON :    . . .and the exchange of  documents.   But  

another date wi l l  be communicated as soon as possible.   

Thank you to everybody.   We are going to adjourn.   The 

Commission wi l l  s i t  tomorrow to hear the ev idence of  Mr 

Frol ick,  a member of  par l iament.   We adjourn.  

ADV HOFMEYR :    Thank you,  Chai r.  

INQUIRY ADJOURNS TO 2 OCTOBER 2020 


