
 

 

 

 

COMMISSION OF INQUIRY INTO STATE CAPTURE 

HELD AT 

CITY OF JOHANNESBURG OLD COUNCIL CHAMBER 

158 CIVIC BOULEVARD,  BRAAMFONTEIN  

 

 

 

 

28  SEPTEMBER 2020 
 

 

DAY 272  

 

 
22 Woodlands Drive 

Irene Woods, Centurion  
TEL: 012 941 0587 FAX: 086 742 7088 

MOBILE: 066 513 1757  
info@gautengtranscribers.co.za 

 

 

mailto:info@gautengtranscribers.co.za


 

Page 2 of 244 
 

CERTIFICATE OF VERACITY 
 

I, the undersigned, hereby certify that, in as far as it is audible, the aforegoing is a 
VERBATIM transcription from the soundtrack of proceedings, as was ordered to be 
transcribed by Gauteng Transcribers and which had been recorded by the client 
 
 
 
 
 
 

COMMISSION OF INQUIRY INTO STATE CAPTURE 
 

HELD AT 
 

CITY OF JOHANNESBURG OLD COUNCIL CHAMBER 
 

158 CIVIC BOULEVARD, BRAAMFONTEIN 
 
 
 
 
 
 
 

DATE OF HEARING: 28 SEPTEMBER 2020 
 
TRANSCRIBERS: B KLINE; Y KLIEM; V FAASEN; D STANIFORTH 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



28 SEPTEMBER 2020 – DAY 272 
 

Page 3 of 244 
 

PROCEEDINGS RESUME ON 28 SEPTEMBER 2020 

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good 

morn ing  eve rybody.  

ADV PRETORIUS SC:   Good morn ing  Cha i r.  

CHAIRPERSON:   A re  we ready?  

ADV PRETORIUS SC:   Yes Cha i r  you w i l l  reca l l  tha t  when  

we were  dea l ing  w i th  the  Free S ta te  Asbestos  Pro jec t  Mr  

Mokhes i  d id  no t  comple te  h is  ev idence and he ag reed to  

come back and he is  here  today to  comple te  h is  ev idence.   

He is  rep resented by  Advocate  Mpofu  who w ishes to  10 

address you br ie f l y  Cha i r.  

CHAIRPERSON:   Yes okay.  

ADV MPOFU:   Cha i r  I  am go ing  to  be  a  few minutes .  

CHAIRPERSON:   Yes.  

ADV MPOFU:   I  have a  th ree  page document  w i th… 

CHAIRPERSON:   Yes.  

ADV MPOFU:   I  beg your  leave to  hand up.   I  have g iven a  

copy to  Mr  Pre tor ius .  

CHAIRPERSON:   Okay.   Yes.  

ADV MPOFU:   Cha i r  th is  i s  rea l l y  jus t  to  pu t  a  few mat te rs  20 

in  perspect ive  pa r t i cu la r l y  because the  –  the  coverage o f  

what  happened las t  t ime was a  b i t  wor ry ing  so… 

CHAIRPERSON:   Oh.  

ADV MPOFU:   Yes.  

CHAIRPERSON:   Okay.  
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ADV MPOFU:   Bu t… 

CHAIRPERSON:   I  cannot  remember  what  i t  was.  

ADV MPOFU:   Yes,  no  and i t  i s  the  usua l  –  we  do not  

b lame the  med ia  we –  some o f  these th ings  maybe  

techn ica l .  

CHAIRPERSON:   Ja .  

ADV MPOFU:   Bu t  Cha i r  what  we want  to  pu t  in  

perspect ive  i s  s imp ly  th is  tha t  –  o f  what  happened the  las t  

t ime we were  here .  

CHAIRPERSON:   Hm.  10 

ADV MPOFU:   Which  i s  tha t  the  –  we had moved as  the  

Cha i r  knows a  postponement  app l i ca t ion  p remised 

pr inc ipa l l y  on  two grounds.   One  was the  r igh t  to  s i lence  

and the  o ther  one was the  r i gh t  to  –  fo r  the  p r iv i lege 

aga ins t  se l f - inc r im inat ion .    

 Now we say tha t  dur ing  the  course  o f  the  lega l  

a rgument  the  am -  in te rac t ions w i th  the  Cha i r  i t  became 

c lea r  and was cons idered on beha l f  o f  Mr  Mokhes i  tha t  the  

r igh t  to  remain  s i len t  was not  app l i cab le  in  the  present  

c i rcumstances.    20 

 Do you remember  the  Cha i r  po in ted  out  fo r  example  

tha t  he  had a l ready done two – two s ta tements?  

CHAIRPERSON:   Yes.  

ADV MPOFU:   And Mr  Pre tor ius  d id  no t  p ress  the  r igh t  to  

s i len t  i ssue.   And  then i t  was a lso  cons idered as  we  read i t  
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on  beha l f  o f  the  commiss ion  tha t  h is  r igh t  to  ob jec t  to  

spec i f i c  quest ions on  the  grounds  o f  the  pro tec t ion  aga ins t  

se l f - incr im inat ion  remained in tac t  and was exerc i sab le .  

 Now we –  in  the  c i rcumstances –  in  fac t  we d id  no t  

pers is t  w i th  the  postponement  app l i ca t ion .  

CHAIRPERSON:   Yes.  

ADV MPOFU:   Because i t  was ag reed tha t  there  wou ld  be  

those parameters  and we say tha t  and th is  i s  where  maybe 

the  m isunders tand ing  came because the  Cha i r  

never the less  found i t  necessary  to  fo rmal ly  d ismiss  the  10 

postponement  app l i ca t ion  and to  s ta te  the  reasons fo r  tha t  

ru l ing  wou ld  be  fo r  –  th is  i s  number  3 .   And the  reasons fo r  

tha t  ru l ing  wou ld  be  fo rmal ised upon request  and we say in  

our  v iew tha t  ru l ing  was unnecessary  a l though i t  was not  

inappropr ia te  because obv ious ly  fo r  fo rmal i t ies  sake  

someth ing  had to  happen there .  

 And –  bu t  the  order  –  the  order  –  I  do  no t  know i f  i t  

i s  –  i f  the  commiss ion  has the  same t ranscr ip t  as  we have  

but  e f fec t i ve ly….  

CHAIRPERSON:   I  have not  looked a t… 20 

ADV MPOFU:   You have not  looked  a t  i t  –  ja .  

CHAIRPERSON:   Any t ranscr ip t s  ja .  

ADV MPOFU:   I  w i l l  j us t  read the  –  the  re levant  por t ion  is  

page 49 Cha i r  where  –  and th is  i s  where  I  wanted to  

address the  Cha i r.   Because the  Cha i r  bas i ca l l y  gave th ree  
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o rders ;  le t  me put  i t  tha t  way.  And I  am read ing  now i t  

says :  

1 .  “Cha i rperson thank you Mr  Mpofu ”  

And then i t  says :  

“The app l i ca t ion  fo r  postponement  fo r  the 

hear ing  o f  Mr  Mokhes i ’s  ev idence is  

d ismissed wh ich  is  no t  [00 :05 :13] . ”  

So tha t  i s  number  1 .    

a .  “Reasons can be g iven in  due course  

i f  they  are  reques ted. ”  10 

And I  want  to  say  on  the  reco rd  tha t  there  w i l l  –  we  w i l l  no t  

request  any reasons because the  reasons wou ld  be  jus t  

one sentence tha t  there  was no longer  an  app l i ca t ion  fo r  a  

postponement .   But  here  the  impor tan t  par t .  

b .   “Th is  i s  what  the  Cha i r  sa id .   Mr 

Mokhes i  w i l l  need to  take  the  

w i tness s tand but  he  w i l l  be  ab le  to  

exerc ise  h is  r i gh t  w i th  regard  to  

spec i f i c  quest ions no t  to  incr im ina te  

h imse l f .   H is  r igh t  to  re fuse to  20 

answer  cer ta in  quest ions.   Okay 

thank you. ”  

And tha t  i s  rea l l y  i s  –  was then  the  ou ts tand ing  mat te r.   

Now in  our  v iew –  we l l  as  Mr  P re tor ius  has jus t  ind ica ted  

he then went  on  and then he needed anothe r  two hours  or  
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so  and the  Cha i r  gave an ex t ra  hour.   I  am g lad  to  commi t  

Mr  Pre tor ius  tha t  today he has promised me tha t  he  w i l l  no t  

go  beyond one hour  o the rwise  he  w i l l  –  I  w i l l  ob jec t  on  tha t  

bas is  a lone.  

CHAIRPERSON:   Wel l  i f  he  –  i f  he  goes beyond one hour  

he  w i l l  b lame quest ions f rom the  Cha i r.  

ADV MPOFU:   Thank you Cha i r  tha t  i s  why I  am se l l i ng  h im 

out  here .   Then Cha i r  on  a  more  se r ious no te  we wanted to  

p lace  on record  tha t  Mr  Mokhes i ’s  –  i t  has  come to h is  

a t ten t ion  tha t  the  Hawks have  been ask ing  cer ta in  10 

quest ions f rom peop le  a t  h is  workp lace and I  want  to  go  

th rough them – they are  in  parag raph 7  o f  the  –  o f  the 

no te .    

But  our  concern  is  s imp ly  tha t  the  –  the  –  these  

quest ions seem to  be  la rge ly  based on the  ev idence tha t  

he  gave here  wh ich  is  one o f  the  th ings we feared and we  

are  rea l l y  p lac ing  tha t  on  record  jus t  to  re in fo rce  the  – our  

fears  about  se l f - i ncr im inat ion .    

But  fo r  the  res t  Cha i r  we –  we a re  rea l l y  here  fo r  

bas ica l l y  to  po l i ce  Mr  Pre tor ius .   I f  he  asks any quest ions  20 

tha t  goes beyond the  –  the  agreed pa rameters  bu t  wh ich  

we do not  expect .  

CHAIRPERSON:   Yes.  

ADV MPOFU:   Then we w i l l  ob jec t  o therw ise  i t  shou ld  go  

qu i te  qu i ck l y  Cha i r.  
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CHAIRPERSON:   Wel l  I  th ink  Mr  Mpofu  l as t  t ime I  th ink  I  

p laced on reco rd  and i f  I  d id  no t  I  wou ld  do  so  now.  

ADV MPOFU:   Yes.  

CHAIRPERSON:   That  I  –  my impress ion  was tha t  there  

was a  l o t  o f  coopera t ion  f rom both  your  s ide ,  Mr  Mokhes i ’s  

s ide  and… 

ADV MPOFU:   Thank you Cha i r.  

CHAIRPERSON:   To  t ry  and answer  as  many quest ions as  

poss ib le .   I  th ink  we made a  lo t  p rogress.  

ADV MPOFU:   We d id .  10 

CHAIRPERSON:   I f  I  reca l l  cor rec t l y  and I  may be wrong  

there  was on ly  one quest ion  tha t  he  had d i f f i cu l t y  w i th .  

ADV MPOFU:   Yes.  

CHAIRPERSON:   So  there  was a  lo t  o f  coopera t ion .  

ADV MPOFU:   Thanks Cha i r.  

CHAIRPERSON:   And –  and I  th ink  we l l  tha t  needs to  be  

sa id .  

ADV MPOFU:   Thank you Cha i r.  

CHAIRPERSON:   Ja .  

ADV MPOFU:   I  apprec ia te  tha t .  20 

CHAIRPERSON:   Yes.  

ADV MPOFU:   Then Cha i r  jus t  aga in  th is  i s  comple te l y  

unnecessary  bu t  jus t  fo r  the  reco rd  one o f  the  issues I  was 

go ing  to  address was we had rece ived a  Ru le  3 .3  Not ice  in  

respect  o f  the  ev idence o f  a  Mr  Ko lo i  who was supposed ly  
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go ing  to  imp l ica te  Mr  Mokhes i .   Mr  Pre tor ius  has now 

assured me tha t  tha t  gent leman i s  no  l onger  go ing  to  be  

ca l led .  

CHAIRPERSON:   Okay.  

ADV MPOFU:   That  i ssue I  do  no t  need to  address tha t  

i ssue.  

CHAIRPERSON:   Okay no tha t  i s  f ine .  

ADV MPOFU:   Thank you Cha i r.  

CHAIRPERSON:   That  i s  f ine .  

ADV MPOFU:   Thank you very  much Cha i r.  10 

CHAIRPERSON:   Thank you Mr  Mpofu .    

ADV PRETORIUS SC:   Thank you Cha i r  the re  is  no t  much  

tha t  I  shou ld  add save to  say and to  make i t  c lear  tha t  

wh i ls t  a  w i tness has pro tec t ion  in  re la t ion  to  se l f -

incr im inat ing  quest ions there  is  no th ing  in  the  law or  

regu la t ions e i the r  s ta tu tory  o r  common law tha t  p revents  

the  Law Enforcement  Agenc ies  o f  invest iga t ing  in  re la t ion  

to  o ther  persons  the  answers  g i ven.   And tha t  ev idence 

may be used aga ins t  o the r  persons .  

CHAIRPERSON:   Hm.  A l r igh t  thank you.   I  th ink  we must  20 

do  the  oa th  aga in  or  a f f i rmat ion .  

REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

MR MOKHESI :   N th imotse  Mokhes i .  

REGISTRAR:   Do you have any ob jec t ions to  tak ing  the  

prescr ibed oath?  
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MR MOKHESI :   No.  

REGISTRAR:   Do you cons ider  the  oa th  to  be  b ind ing  on  

your  consc ience?  

MR MOKHESI :   Yes I  do .  

REGISTRAR:   Do  you swear  tha t  the  ev idence you w i l l  g ive  

w i l l  be  the  t ru th ;  the  who le  t ru th  and noth ing  e l se  bu t  the 

t ru th ;  i f  so  p lease ra i se  your  r igh t  hand and say,  so  he lp  

me God.  

MR MOKHESI :   So  he lp  me God.  

ADV PRETORIUS SC:   Good morn ing  aga in  Mr  Mokhes i .    10 

MR MOKHESI :   Mor ing  Mr  Pre tor ius .  

ADV PRETORIUS SC:   Wou ld  you p lease look a t  Bund le  

FS8.   And i f  you wou ld  go  to  page 180 p lease.   You w i l l  

reca l l .  

MR MOKHESI :   180?  

ADV PRETORIUS SC:   180.  

MR MOKHESI :   180.  

ADV PRETORIUS SC:   Remember  the  b lack  numbers  on  

the  le f t  hand s ide  p lease.  

CHAIRPERSON:   I  am s t i l l  wa i t ing  fo r  m ine Mr  Pre tor ius  20 

they had put  here  another  one.   Thank you.   I  have got  i t .  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   We conc luded your  ev idence  on the  

las t  occas ion  in  re la t ion  to  the  Asbestos  Pro jec t  Mr  

Mokhes i  by  re fer r ing  to  the  le t te r  on  the  prev ious page 
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add ressed by  yourse l f  da ted  11 August  2014 to  Mr  Sod i  the  

CEO of  B lackhead Consu l t ing  P ty  L im i ted .  

MR MOKHESI :   Yes.   Yes.  

ADV PRETORIUS SC:   And i f  you  look a t  the  sub jec t  l ine  

your  le t te r  says  to  h im tha t  th is  le t te r  concerns the  

appo in tment  o f  B lackhead Consu l t ing  P ty  L im i ted  fo r  the  

Asbestos  Erad ica t ion  Program in  the  Free S ta te  Prov ince.  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   You then re fer red  to  tha t  le t te r  in  

your  rep l y  and tha t  rep ly  appears  –  I  am sor ry  tha t  i s  your  10 

le t te r  to  h im.   The rep ly  comes f rom Mr  Sod i  CEO 

B lackhead Consu l t ing  and tha t  appears  a t  page 180.  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   That  i s  a  le t te r  addressed by  Mr  

Sod i  to  yourse l f  Depar tment  o f  Human Set t lements  Free 

S ta te .   I t  i s  da ted  the  fo l low ing day  12  August  2014.  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   I t  i s  on  the  le t te rhead o f  B lackhead  

Consu l t ing  and D iamond Hi l l  Trad ing  71.  

MR MOKHESI :   Yes.  20 

ADV PRETORIUS SC:   And the  sub jec t  l ine  i s  Appo in tment  

o f  B lackhead Consu l t ing  P ty  L im i ted  JV fo r  the  Asbestos  

Erad ica t ion  Program in  the  Free S ta te  Prov ince.   And the  

f i rs t  paragraph reads:  

“We acknowledge  rece ip t  o f  your  fax  da ted  
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11  August  2014 in  wh ich  you request  our  

wr i t ten  response regard ing  the  appo in tment  

o f  B lackhead Consu l t ing  P ty  fo r  the  

Asbestos  Erad ica t ion  Program in  your  

Prov ince. ”  

You w i l l  no t ice  tha t  Mr  Sod i  pe r t inent ly  re fe rs  to  your  le t te r  

o f  11  August  2014 wh ich  dea ls  w i th  the  appo in tment  o f  

B lackhead Consu l t ing  P ty  L im i ted  we can read in .   Cor rec t?  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   He then says to  you:  10 

“We wou ld  l i ke  to  conf i rm the  fo l low ing tha t  

B lackhead Consu l t ing  P ty  L im i ted  JV is  

w i l l i ng  and commi t ted  to  per fo rm the  

requ i red  work  fo r  the  Depar tment  o f  Human 

Set t lements  in  the  Free S ta te .  

2 .  That  the  par t i c ipa t ion  o f  B lackhead 

Consu l t ing  P ty  L im i ted  JV sha l l  no t  

negat ive l y  impact  on  i t s  per fo rmance  

towards the  Gauteng  Prov inc ia l  

Government . ”  20 

We know o f  course  the  JV had noth ing  to  do  w i th  

the  Gauteng Prov inc ia l  Government  bu t  I  jus t  wanted to  

po in t  ou t  tha t  th is  appears  to  be  the  f i rs t  ment ion  in  the  

s t r ing  o f  cor respondence tha t  we have been dea l ing  w i th  o f  

the  Jo in t  Venture .   Do you see tha t?  
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MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   The iden t i t y  o f  the  Jo in t  Venture  

inse r ts  i t se l f  in to the  s t r ing  o f  cor respondence regard ing  

the  appo in tment  u l t imate ly  o f  the  JV  a t  th is  s tage fo r  the  

f i rs t  t ime.   Before  th is  i t  has  been B lackhead on ly  a f te r  th is  

i t  i s  the  JV,  cor rec t?  

MR MOKHESI :   Cor rec t .  

ADV PRETORIUS SC:   And as  recent ly  as  the  prev ious day 

the  11  August  2014 you were  speak ing  o f  B lackhead  

Consu l t ing  P ty  L im i ted .  10 

MR MOKHESI :   Cor rec t .  

ADV PRETORIUS SC:   D id  you not ice  the  change? 

MR MOKHESI :   Wel l  I  –  I  d id  no t .   When I  look  a t  I  a lso  

have indeed looked a t  the  cor respondence th roughout  and  

jus t  to  t ry  and f ind  ou t  why i t  d id  no t  change – why a l l  o f  a  

sudden you know par t i cu la r ly  f rom th is  par t i cu la r  d id  –  why  

i t  changed.   I  then not iced … 

CHAIRPERSON:   Remember  to  look  th is  s ide .  

MR MOKHESI :   Oh so r ry,  so r ry.  

CHAIRPERSON:   Mr  Mokhes i .  20 

MR MOKHESI :   Sor ry  Cha i r  my apo log ies .  

CHAIRPERSON:   Yes.  

MR MOKHESI :   I  do  no t… 

CHAIRPERSON:   Jus t  s ta r t  you r  answer  a f resh.  

MR MOKHESI :   Okay.    
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CHAIRPERSON:   P lease.  

MR MOKHESI :   I  am say ing  as  Mr  Pre tor ius  has ind ica ted  

a l l  the  le t te rs  and the  cor respondence to  d i f fe ren t  peop le  

and so  on  has  a lways been B lackhead Consu l t ing  P ty 

L im i ted .   Not  a t  any s tage has there  been ment ion  o f  AE.   

So I  went  back and t ry  and f ind  ou t  how d id  i t  come about .   

Now up around about  tha t  par t i cu la r  t ime whethe r  i t  was 

the  ten  –  there  is  a  document  wh ich  has been s igned  

between the  par t ies  wh ich  I  was not  par t  o f  wh ich  has been  

s igned around tha t  par t i cu la r  t ime  between Mr  Mpambani  10 

and the  fac t  tha t   and Mr  B lackhead and D iamond Hi l l  in  

the i r  respect ive  capac i ty  a round the  issues o f  JV.    

But  then i t  –  and i f  you not ice  tha t  subsequent  to  

tha t  then came th is  i ssue o f  JV  – JV  and so  on .   But  su f f i ce  

to  say on  –  on  my s ide  I  had  somehow assumed tha t  

D iamond Hi l l  must  have been pa r t  o f  the  Gauteng  Pro jec t  

wh ich  tu rns  ou t  tha t  –  tha t  was not  the  case a t  a  la te r  

s tage.  

ADV PRETORIUS SC:   Wel l  i t  seems tha t  the  le t ter  in  i t s  

de ta i l  and even the  le t te rhead was not  p roper l y  had regard  20 

to  because I  th ink  you fa i r l y  conceded e lsewhere  i n  your  

s ta tement  tha t  th ings m ight  have been d i f fe ren t  had you 

not iced the  in te rvent ion  o f  the  Jo in t  Venture  a t  th is  s tage.  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   Bu t  I  do  no t  want  to  go  there  r igh t  
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now.   Jus t  to  say  tha t  had those respons ib le  and i t  i s  no t  

necessary  a t  the  moment  to  po in t  f ingers  a t  any pa r t i cu la r  

person but  to  the  Depar tment  o f  Human Set t lements  ra ther  

and i t s  Procurement  Process.    

Had the  in t roduct ion  o f  the  par tner  50% par tne r  

be ing  no t iced the  quest ion  m ight  have been asked we l l  why 

are  you in t roduc ing  par tner  to  ge t  50% of  the  payments  

tha t  a re  go ing  to  be  made by  the  Prov ince and is  th is  no t  

in f la t ing  the  pr ice  unnecessar i l y?   I t  seems to  me tha t  

enqu i ry  was not  made.  10 

MR MOKHESI :   No i t  was not .   No.  

ADV PRETORIUS SC:   And had i t  been made i t  wou ld  have 

been d i scovered  tha t  le t  a lone B lackhead ’s  per fo rmance  

D iamond Hi l l  Trad ing  were  do ing  noth ing  o f  no te  to  war ran t  

the  payment  o f  R125 mi l l ion .   That  enqu i ry  was not  made.  

MR MOKHESI :   Yes I  th ink  a l so  my ear l ie r  s ta tement  Mr  

Pre tor ius  where  I  had ind ica ted  you know there  was 

fundamenta l  i ssues tha t  was  addressed o f  ge t t ing 

documents  because i t  was on ly  th rough tha t  p rocess … 

CHAIRPERSON:   P lease ra ise  your  vo ice  Mr  Mokhes i .  20 

MR MOKHESI :   Sor ry.   I  am say ing  there  is  a  fundamenta l  

i ssues tha t  never  happened.   I  th ink  ear l ie r  on  I  ind ica ted  

tha t  there  were  th ree  issues tha t  cou ld  have ass i s ted  here .  

 The f i rs t  and the  most  fundamenta l  one desp i te  the  

fac t  tha t  the  –  you know Treasury  Regu la t ions does not  
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requ i re  o f  tha t  bu t  there  is  a  under ly ing  par t i cu la r ly  on  the  

R isk  Management  to  say i f  the  procurement  o r  the  Supp ly  

Cha in  had taken the  t roub le  o f  ge t t ing  documents  a  lo t  o f  

i ssues cou ld  have been p i cked  up inc lud ing  what  Mr  

Pre tor ius  i s  ra i s ing  r igh t  now.    

So –  because tha t  d id  no t  happen and those i ssues  

were  no t  p icked up so  th is  i s  what  I  am t ry ing  to  ind i ca te .  

CHAIRPERSON:   Bu t  wou ld  you not  accept  tha t  qu i te  apar t  

f rom any ob l i ga t ion  tha t  o f f i c ia ls  dea l ing  w i th  Supp ly  Cha in  

Management  in  the  Depar tment  may have had to  app ly  10 

the i r  m inds to  t ha t  i ssue tha t  you as  the  Head  o f  the  

Depar tment  had an ob l iga t ion  to  app ly  your  m ind to  such 

an issue and to  sa t is fy  yourse l f  tha t  what  was be ing  done 

was in  l ine  w i th  the  law?  Would  you not  accept  tha t  as  the  

HOD you had tha t  ob l iga t ion  as  we l l?  

MR MOKHESI :   Ja  Cha i r  how fa r  –  maybe I  shou ld  have  

gone fu r the r.   You know because as  I  have ind ica ted  ear l ie r  

you know the  Supp ly  Cha in  p rac t i t ione rs  o f  government  a re  

t ra ined.   They a t tend workshops on a lmost  on  a  month l y  

bas is .   The prac t ice  knows tha t  come f rom Treasury  goes  20 

to  them.   They adv i se  in  ou r  management  meet ing  about  

the  new issues and what  i s  happen ing .   Now- now and here  

I  am ind ica t ing  about  an  ind iv idua l  who a lso  has  

exper ience who has worked in  tha t  env i ronment  ove r  t ime.  

CHAIRPERSON:   Hm.  
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MR MOKHESI :   Now –  and one tends to  you know to  t rus t  

because I  know th is  ind iv idua l .   I  have known h im fo r  qu i te  

some t ime even when the  –  when he s ta r ted .   So one tends 

somet imes to  t rus t .   You know as I  have ind ica ted  you  

somet imes p i ck  up  these par t i cu la r  i ssues when there  i s  a  

p rob lem a l ready l i ke  we are  fac ing  r igh t  now.   So I  accept  

perhaps maybe I  shou ld  have done  more  bu t  i t  was a  leve l  

o f  t rus t  tha t  I  had had on the  ind iv idua l .  

CHAIRPERSON:   Hm.   Okay Mr  Pre tor ius .  

ADV PRETORIUS SC:   Mr  Mokhes i  a r is ing  ou t  o f  tha t  10 

quest ion  and answer  i t  may be appos i te  to  dea l  w i th  the  

issue now ra ther  than la te r  as  I  in tended to  do  and  tha t  i s  

the  quest ion  o f  accountab i l i t y.    

We have heard  ev idence in  th is  Asbestos  mat te r  

and in  the  hous ing  mat te r  and in  o ther  mat te rs  too  and the  

commiss ion  is  res t r i c ted  in  i t s  capac i ty  to  invest iga te  

mat te rs  such as  th is  wh ich  are  vo luminous.   What  has  

become c lear  however  i s  tha t  the  quest ion  o f  accountab i l i t y  

comes to  the  fo re  aga in  and aga in  and aga in?    

The sen ior  o f f i c ia ls  lay  b lame on the  jun io r  o f f i c i a ls .   20 

The jun io r  o f f i c i a ls  say  we were  fo l low ing orde rs  and 

u l t imate ly  nobody  is  on  the  ev idence accountab le  fo r  what  

happened.    

Sure l y  there  must  be  a  po in t  a t  wh ich  someone 

says,  I  am accountab le  and I  am respons ib le  and I  must  
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take  the  consequences.   What  do  you say to  tha t?  

MR MOKHESI :   Ja .  

ADV PRETORIUS SC:   I t  i s  a  genera l  comment  I  express.  

MR MOKHESI :   Yes.   You know the  fac t  tha t  I  am here  I  am 

tak ing  accountab i l i t y  and you know and indeed there  are  

consequences fo r  me as  we speak  r igh t  now.   I  am not  –  I  

am not  abd ica t ing  on  my accountab i l i t y.    

I  m igh t  no t  have been respons ib le  bu t  I  am s t i l l  

accountab le  because those o f f i c ia ls  who  are  be low me 

repor t  –  repor t  –  ag  sor ry,  sor ry  –  repor t  to  me.   So in  10 

te rms o f  –  o f  accountab i l i t y  I  am not  abd ica t ing  f rom tha t  

Cha i r  i f  I  may put  tha t  on  record .    

I  am tak ing  accountab i l i t y  fo r  what  has happened 

and a l so  look ing  a t  h inds igh t  in  te rms o f  what  I  shou ld  

have done you know and so  on  and what  lessons can I  –  

can I  take  f rom there .   You know th is  par t i cu la r  i ssue is  

happen ing  r igh t  a t  the  end o f  my caree r.   You know i t  i s  no t  

good fo r  me.  

CHAIRPERSON:   Ja  you see tha t  i s  qu i te  impor tan t .   I  

hope tha t  be fore  the  end o f  the  work  o f  th is  commiss ion  I  20 

am go ing  to  see more  and more  leaders  who whether  i t  i s  

in  pub l i c  serv ice  or  po l i t i ca l  leaders  who are  go ing  to  say,  I  

have been l i s ten ing  to  the  ev idence – I  have been watch ing  

and  l i s ten ing  to  t he  ev idence be ing  led  i n  the  commiss ion  

on  a  number  o f  th ings.    
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I  have taken t roub le  to  look  a t  th is  and tha t  and  

tha t .   I  th ink  tha t  –  and I  have done in t rospect ion  on  myse l f  

because I  was –  I  had a  ro le  to  p lay.   I  was in  charge.   I  

was pa r t  o f  the  co l lec t i ve  tha t  was  in  charge and I  am here  

to  say,  I  take  respons ib i l i t y ;  we fe l l  shor t ;  I  fe l l  shor t .   

O thers  m ight  no t  want  to  take  respons ib i l i t y  bu t  I  am tak ing  

respons ib i l i t y  and I  am say ing  we shou ld  have done th is .   

We shou ld  have done th i s .    

We shou ld  have done tha t  and we  d id  no t  do  i t  and 

we had no –  we have no good reason why we d id  no t  do  i t .   10 

We take fu l l  respons ib i l i t y ;  we are  tak ing  the  lessons go ing  

fo rward  we want  to  make sure  th is  th ing  does not  happen  

aga in .   So I  am hop ing  tha t  I  w i l l  –  I  w i l l  hear  some peop le  

w i th in  our  count ry  who w i l l  be  ab le  to  say,  a  lo t  o f  th ings 

went  wrong and  who w i l l  s top  push ing  b lame to  o ther  

peop le  or  a t  leas t  i f  they  do  they w i l l  be  ab le  to  say I  am 

a lso  to  b lame in  regard  to  th is ;  in  regard  to  tha t ;  in  regard  

to  tha t  and I  am ab le  to  say tha t  in  f ron t  o f  the  na t ion  bu t  

because I  am ab le  to  do  tha t  I  am in  a  be t te r  pos i t ion  to  

cont r ibu te  to  a  so lu t ion  to  say,  what  needs to  be  done in  20 

order  fo r  th is  no t  to  happen aga in?    

Because i f  peop le  jus t  deny  and  do  not  take  

respons ib i l i t y  you cannot  t rus t  them to  make a  pos i t i ve  

cont r ibu t ion  to  what  the  so lu t ion  shou ld  be  because they 

deny tha t  there  i s  a  p rob lem.  Or  they deny tha t  they  have a  
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ro le  to  p lay  in  the  prob lem.    

MR MOKHESI :   Ja  Cha i r  I  have cer ta in l y  made  an  

in t rospect ion  as  we l l  myse l f .  

CHAIRPERSON:   Yes.  

MR MOKHESI :   You know there  is  a  leve l  o f  accoun tab i l i t y  

in  th is  who le  th ing .  

CHAIRPERSON:   Hm.  

MR MOKHESI :   Where  I  sa id  I  cou ld  have done –  there  a re  

cer ta in  th ings tha t  I  cou ld  have done and I  d id  no t  do .  

CHAIRPERSON:   Yes.  10 

MR MOKHESI :   That  I  accept .  

CHAIRPERSON:   Yes.   Yes.   Yes.  

MR MOKHESI :   You know even in  an  acc ident  you know –  

you know they say bo th  o f  you  –  there  is  a  leve l  o f  

respons ib i l i t y  fo r  tha t  par t i cu la r  acc ident .   You might  –  you 

might  say  tha t  I  was r igh t  bu t  you probab ly  i f  you  have  

done someth ing  e lse  you cou ld  have avo ided.   So I  am not  

comple te l y  say ing  and s tand ing  as ide  and say ing  no ,  no ,  

no  i t  i s  no t  me i t  is  somebody e l se .  

CHAIRPERSON:   Yes.  20 

MR MOKHESI :   Bu t  I  am s ta t ing  the  fac ts  as  they  are  in  

te rms o f  what  happened.  

CHAIRPERSON:   Yes.  

MR MOKHESI :   And I  have never  a t  any po in t  in  t ime 

den ied  tha t  tha t  wh ich  was happen ing  was i r regu la r.   I  
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have not  done –  I  have not  den ied  or  t r ied  to  de fend  i t .  

CHAIRPERSON:   Hm.   Okay no thank you.  

ADV PRETORIUS SC:   Jus t  a  few more  p ieces o f  

cor respondence Mr  Mokhes i .   Over  the  page a t  page 181 o f  

FS8 is  a  le t te r  f rom Mr  Thabane Zu lu .   We know tha t  he  

was the  D i rec tor  Genera l  o f  the  Nat iona l  Depar tment  o f  

Human Set t lements  addressed to  yourse l f .   Do you see 

tha t?  

MR MOKHESI :   Yes.  

ADV PRETORIUS SC:   Th is  dea ls  w i th  the  appo in tment  o f  10 

a  pro fess iona l  resource  team to  a  depar tmenta l  pane l .  

MR MOKHESI :   Cor rec t .  

ADV PRETORIUS SC:   So  what  Mr  Zu lu  i s  th ink ing  about  

we know tha t  he  has to  dea l  w i th  the  funding issue in due 

course.   But  what  he is under the impression is happening is  

that  there is an appointment to a panel  for a database which 

is ta lked about later.   And he is also speaking about  

Blackhead, not  the Joint  Venture.    

 So he is somehow being informed or  drawn conclusions,  

at  least  two of  which are qui te incorrect .   We know his 20 

part ic ipat ion later is qui te important .   Do you have any 

comment?  

MR MOKHESI :    On the let ter of  Mr Zulu to mysel f?  

CHAIRPERSON :    Yes.   He wri tes to you and he says on the 

13t h of  August .   That  is a day af ter you told the Joint  Venture 



28 SEPTEMBER 2020 – DAY 272 
 

Page 22 of 244 
 

is the party responsible.   And the fact  that  the Joint  Venture 

is being appointed i tsel f ,  not  as a part  of  a panel  but  is being 

appointed to do the work.   Do you see that? 

MR MOKHESI :    Can you read me a speci f ic paragraph,  Mr 

Pretor ius.   

ADV PRETORIUS SC :    Wel l ,  just  look at  the heading.  

MR MOKHESI :    The heading?  Oh, okay.   Appointment  of  

. . . [ intervenes]   

ADV PRETORIUS SC :    Appointment of  prov incial  

. . . [ intervenes]   10 

MR MOKHESI :    Okay got  i t .  

ADV PRETORIUS SC :    . . .professional  resource team to a 

departmental  panel .  

MR MOKHESI :    Oh,  okay.    

ADV PRETORIUS SC :    Yes.  

MR MOKHESI :    So that  is what you want me to comment 

on? 

ADV PRETORIUS SC :    Yes.   Mr Zulu is under the 

impression that  what he is deal ing wi th here and what he wi l l  

have to deal  wi th later on when he t ransfers funds is the 20 

appointment to a departmental  panel .   You wi l l  recal l  ear l ier  

correspondence.  

MR MOKHESI :    Oh,  okay.  

ADV PRETORIUS SC :    Not  a single appointment of  

. . . [ intervenes]   
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MR MOKHESI :    A lr ight .  

ADV PRETORIUS SC :    . . .a Joint  Venture or even Blackhead.  

MR MOKHESI :    Ja.   I  th ink what became clearer  later  is  that  

you cannot  appoint  on a panel .   There must  have been an 

exist ing cont ract  which was not  there.  

ADV PRETORIUS SC :    Yes,  I  th ink Mr Zulu himsel f  

conceded that .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    But  was i t  not  important  to  correct  

Mr Zulu to say,  f i rst ly:   Look,  we are appoint ing or. . .  yes,  we 10 

are going to appoint  a Joint  Venture,  f i rst ly,  as the sole 

appointee and we are not  deal ing wi th the panel .   Was i t  not  

important  to clar i fy i t  for him? 

MR MOKHESI :    Wel l ,  Mr Pretor ius again,  I  do not  want to be 

seen as t ry ing to. . .  you know,  I  th ink the Chair  has 

art iculated this issue of  taking accountabi l i ty.   Yes,  I  agree.   

Okay,  let  me put  i t  that  way to say yes,  i t  was important .    

ADV PRETORIUS SC :    Right .   And then Mr Mokhesi ,  on the 

11t h of  September 2014, you addressed a let ter to the Free 

State Provinc ial  Treasury which appears at  FS8-185. 20 

MR MOKHESI :    185? 

ADV PRETORIUS SC :    Yes.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Fi rst ly,  now suddenly you are talk ing 

of  the JV.  Do you see that? 
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MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    But  what  you are also saying here is,  

you are talk ing about the removal  of  asbestos or the 

eradicat ion of  asbestos.   So what you are saying now to your  

Provincial  Treasury who must sign the checks is that :    

“We are appoint ing a Joint  Venture to ident i fy and 

remove asbestos. ”    

 Do you see that? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Now that  also is not  correct .   They 10 

were not  being appointed to remove and they were being 

appointed to remove.  But  we know the factors that  they did 

not  remove, nor were they asked to remove.  

MR MOKHESI :    Wel l ,  they would have been appointed to. . .  I  

th ink there were two phases for that .   Phase 1 would have 

been the audi t  and the other phase would have been the 

removal .   The removal  d id not  happen as we know.  

CHAIRPERSON :    Ja,  the correspondence and the let ter of  

appointment,  I  th ink,  as wel l  as the agreement may be clear  

that  there were two,  I  th ink,  tasks.   One of  which was the 20 

actual  removal  of  asbestos.  

MR MOKHESI :    Yes.  

CHAIRPERSON :    But  of  course,  not  only did they not  

remove asbestos,  they were not  qual i f ied to remove i t  but  

that  is separate f rom what they were appointed to do.  
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MR MOKHESI :    Yes.  

CHAIRPERSON :    They were appointed to do both.  

MR MOKHESI :    Ja.  

CHAIRPERSON :    Ja.  

MR MOKHESI :    Chai r,  th is part icular let ter,  why i t  went  to 

Treasury,  r ight?  Because in. . .  normal ly,  i f  you are uncertain 

about a part icular  th ing,  that  is what we normal ly do.   I  do 

not  have to ask Treasury but  somet imes you do so just  to get  

certain assurance.    

 Now I  th ink perhaps this was a copy.   There might  have 10 

been a copy.   There might  have been another let ter  which. . .  

where the head of  Treasury.    

 I  th ink he wrote on. . .  he wrote notes on the same let ter  

and returned i t  to me.  I  th ink the Commission has i t  that  

let ter where that  s imply. . .  where he simply said:   You are 

al lowed but  ensure that  the processes are fol lowed.   

 And that  basical ly  is  what i t  was.   And which let ter  then I  

gave to supply chain to ind icate that .   You know, my idea of  

wri t ing. . .  the idea of  wri t ing to Treasury actual ly came f rom 

me.   20 

 To say:   Okay,  let  us source. . .  let  us hear what Treasury 

has to say about th is part icular th ing.   And that  was the only 

response.   Ensure that  the processes are fol lowed.   I  d id not  

have to do that  but  actual ly i t  was necessary for me to do 

that  which is the let ter that  I  gave wi th those notes to 
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. . . [ intervenes]   

CHAIRPERSON :    Supply chain.  

MR MOKHESI :    . . .supply Chain.  

ADV PRETORIUS SC :    Yes,  the let ter that  . . . [ intervenes]   

MR MOKHESI :    I t  is the same let ter,  I  th ink.  

ADV PRETORIUS SC :    I  th ink you may be referr ing to page 

184.   Just  page back one page.  You wi l l  see,  i t  is the same 

let ter but  i t  has a handwri t ten note apparent ly f rom Treasury.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Where i t  says:  10 

“The account ing off icer  has the power to  approve 

such an arrangement,  provided the supply chain 

management processes has been duly fo l lowed and 

legislat ion has been compl ied wi th. ”  

MR MOKHESI :    Oh,  is the same let ter? 

ADV PRETORIUS SC :    So apart  f rom examining the 

si tuat ion,  Treasury just  knocked the bal l  back into your  

quart .    

MR MOKHESI :    Wel l ,  once again.   And you know, Treasury 

has got  a uni t  that  is. . .  I  w i l l  cal l  that  uni t ,  is a Consul t ing 20 

Uni t  per se,  to advise al l  the departments about  var ious 

other issues.   And Supply Chain pract i t ioners,  throughout the 

province f rom al l  the departments,  f rom t ime-to-t ime, they 

consul t  wi th. . .  and that  is what I  expected.   That  there wi l l  be 

a further consul tat ion to do exact ly that .  
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ADV PRETORIUS SC :    To be fai r  to you Mr Mokhesi .   You 

ra ise the issues,  you ask for advice and you get  a scr ibbled 

note in return.   That  is not  good enough,  surely,  for Treasury 

who is in a posi t ion to advice and should know not  to,  at  

least ,  enter the. . .  or some advice at  least .    

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    A l l  they say to you is:   We can do i t .   

Just  make sure you fo l low the law.  I  mean . . . [ intervenes]   

MR MOKHESI :    Documents were sent  . . . [ intervenes]   

ADV PRETORIUS SC :    . . .you asked them.. . [ intervenes]   10 

MR MOKHESI :    Documents were sent  . . . [ intervenes]   

ADV PRETORIUS SC :    . . .what  is the law? 

MR MOKHESI :    Yes,  and documents were sent  to them as 

wel l .  

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    I  would have thought that  af ter you read 

that  note f rom them which says in effect  that  you can do 

what you were proposing to do provided,  that  is  what they 

say,  provided that  the account ing off icer has sat isf ied 

himsel f  or hersel f  that  the SEM processes were duly fo l lowed 20 

and they comply wi th legislat ion.    

 I  would have thought that  wi th that  k ind of  warning,  to  

say,  just  remember,  you must  be sat isf ied as the account ing 

off icer.    

 That  you would have said to  your Supply Chain 
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Management team:  You see this  note f rom Treasury.   You 

must  give me a memo that  speci f ies exact ly what the law 

says we should do and you must te l l  me how we have 

compl ied.    

 Do you think I  am expect ing too much f rom you 

MR MOKHESI :    Not  real ly,  Chai rperson.    

CHAIRPERSON :    H’m.  

MR MOKHESI :    When this  response came, also tak ing into 

considerat ion that  I  had at  al l  mater ia l  t imes had a 

discussion wi th the head of  Supply Chain.  10 

CHAIRPERSON :    Ja.  

MR MOKHESI :    A lso wi th th is par t icular let ter.   As you can 

see.  

CHAIRPERSON :    Yes.  

MR MOKHESI :    The let ter was offered by him af ter I  

indicated. . .   Wel l ,  I  know we are not  supposed to consul t  

Treasury.   You have to do i t .   But  let  us,  you know, just  for  

completeness,  le t  us hear what  they say around th is 

part icular. . .  same whatever documents.    

 A l l  the documents that  are there and so on.   Let  them.. .  20 

and this is what we received as a response.   And they simply 

said:   Okay,  th is is thei r  response.   Just  ensure that  we,  you 

know, the process is above board.  

CHAIRPERSON :    H’m, h’m.  

MR MOKHESI :    Basical ly.  
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CHAIRPERSON :    Okay.  

MR MOKHESI :    And that  is basica l ly what. . .  

CHAIRPERSON :    H’m.  Mr Pretor ius.  

ADV PRETORIUS SC :    On page 188 of  FS8 Mr Mokhesi  is 

the so-cal led appointment let ter dated 1 October 2014.  I t  is  

addressed f rom.. .  or i t  is addressed by you to the Chief  

Execut ive Off icer,  Blackhead Consul t ing (Pty) Ltd JV.  Do 

you see that?  

MR MOKHESI :    Yes,  yes.  

ADV PRETORIUS SC :    The second paragraph reads:  10 

“The department  wishes to advise that  your  

company has been exclusively appointed for the 

audi t  and the assessment of  asbestos handl ing of  

hazardous mater ia l ,  removal  and disposal  o f  

asbestos contaminated rubble and. . . ”  

 I  am not  sure what those next  two words are.  

“ . . .w i th SABS approved mater ia ls in the Free State 

Province.”  

 Two pointed ar ise at  th is stage.   You appoint  the JV, the 

Joint  Venture and not  Blackhead Consul t ing (Pty) Ltd.   And 20 

the second is the appointment includes the removal  and 

disposal  of  asbestos contaminated rubble.  

MR MOKHESI :    Yes,  that  is. . .  yes.  

ADV PRETORIUS SC :    May I  just  suggest  that  the reason 

why the JV was only int roduced late in the day,  expressly  
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your  let ters referred to Blackhead Consul t ing (Pty)  Limited 

and expressly incorporate in later correspondence the JV is 

because have the JV been int roduced upfront ,  there would 

be no quest ion of  a t ransfer of  a contract  f rom Gauteng to 

the Free State.     

MR MOKHESI :    I  agree.  

ADV PRETORIUS SC :    Do you agree? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    The Serv ice Level  Agreement which 

we have deal t  wi th br ief ly  in your  evidence but  also in  the 10 

evidence of  other wi tnesses,  appears at  page 189 which 

makes i t  c lear that  the agreement  between the department 

and the Joint  Venture as the service provider,  that  appears 

in paragraph 1.1,  is to carry out  a pro ject .    

 And the project  is to f ind as the appointment  of  the 

serv ice provider,  that  is the Joint  Venture,  to assess audi t ,  

houses roofed using asbestos mater ia l ,  handl ing and 

disposal  of  asbestos sheets to an approved designated 

disposal  s i te.    

 That  concept is repeated in paragraph 2 under Work ing 20 

Relat ionships.   That  was the appointment to both ident i fy 

asbestos and to remove i t .   Correct? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Now we have deal t  wi th  

correspondence today but  when you last  appeared before the 
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Commission Mr Mokhesi ,  a number of  other i tems of  

correspondence were deal t  wi th,  including correspondence 

involving Ms Diedericks f rom the Gauteng Department of  

Human Sett lements.   Do you recal l  that? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    I  just  want to summarise,  i f  I  may,  

the confusion or the del iberate concealment of  facts and how 

they played out  in th is correspondence.   The f i rst  point  is  

that  in correspondence that  you have referred to in your last  

appearance,  you sought the extension of  the Nat ional  Annual  10 

Contract  and Mr Zulu cooperated.   That  was in 

correspondence to Nat ional  Department.   

MR MOKHESI :    That  is correct .  

ADV PRETORIUS SC :    Later  on,  you sought to extend to 

Gauteng cont ract .    

MR MOKHESI :    Correct ,  yes.  

ADV PRETORIUS SC :    Ms Dieder icks sought to extent  the 

panel ,  not  an individual  appointment.   Do you recal l  that? 

MR MOKHESI :    Ja,  I  seem to recal l  that .   Yes.  

ADV PRETORIUS SC :    Ms Diedericks and Mr Zulu,  at  least  20 

up to a point ,  yoursel f  ta lked about Blackhead.   The 

appointment lead to appoints the Jo int  Venture.   Correct? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    We have deal t  wi th th is.  

MR MOKHESI :    Yes,  we have deal t  wi th i t .  
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ADV PRETORIUS SC :    And we know that  th is is not  a panel  

appointment.   I t  is the sole appointment of  a  jo int  venture.   

Not  B lackhead.  Not  a panel  arrangement.   And we also know 

that  i t  is not  in accordance with the Gauteng Terms and 

Condi t ions,  especial ly pr ice.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    A lr ight .   You to deal  wi th another 

topic that  appears in correspondence.   I f  you go to  page 190,  

please.   I  just  referred you to the Service Level  Agreement  

entered into between the department on the one hand and 10 

the Jo int  Venture on the other.   The SLA refers to removal . . .  

wel l ,  ident i f icat ion and removal  and disposal .   We know that .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    I  th ink at  some stage you cal led your 

legal  department to account for not  making i t  c lear what the 

appointment actual ly should have been forth.   Correct? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    That  appears in the t ranscr ipt  of  

your interview at  Bundle FS6-442 to 443.   Your legal  

department draf ted th is.   Correct? 20 

MR MOKHESI :    Yes.   Yes.  

CHAIRPERSON :    You need some f i le?  I  th ink,  i f  you need 

some f i le Mr Mokhesi ,  they can assist  you.   I  th ink he wants 

to look at  something.  

ADV PRETORIUS SC :    A lr ight .   I f  you want to see i t  
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. . . [ intervenes]   

MR MOKHESI :    FS.. .  

ADV PRETORIUS SC :    You want to see i t?  

MR MOKHESI :    Oh,  okay.   Now i f . . . [ intervenes]   

ADV PRETORIUS SC :    I  mean . . . [ in tervenes]   

MR MOKHESI :    I  thought . . . [ intervenes]   

ADV PRETORIUS SC :    . . . I  th ink you accept  that  we told 

your legal  department to draf t  th is.  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC :    And this is what they gave.  10 

MR MOKHESI :    Okay,  ja.  

CHAIRPERSON :    H’m.  

ADV PRETORIUS SC :    Perhaps i t  should have just  

rest r icted the appointment to what they were actual ly 

appointed to do and that  is to ident i fy the asbestos houses.  

MR MOKHESI :    Yes,  okay.  

ADV PRETORIUS SC :    But  what is important  is,  is what  

fo l lows.   At  FS8,  page 234 appears the contents of  the let ter 

that  begins at  page 232 and I  would l ike to drawn your 

at tent ion to the t ranscr ipt  of  234.    20 

MR MOKHESI :    232 or 234? 

ADV PRETORIUS SC :    Ja,  do you have. . .  or perhaps,  just  

go to page 232.  

CHAIRPERSON :    Is that  332? 

ADV PRETORIUS SC :    232 Chai r.  
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CHAIRPERSON :    232? 

ADV PRETORIUS SC :    Yes of  FS8.  

CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    Now we know Mr Mokhesi  that  Mr 

Zulu played a role in the f inal isat ion of  the contractual  

arrangements and in part icu lar on the making avai lable of  

funds to al low i t  to happen.  We know that .   That  evidence 

has been given.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    By yoursel f ,  especial ly.  10 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    In order for the funds to be made 

avai lab le,  they had to be t ransferred f rom the budget f rom 

another province to the Free State.  

MR MOKHESI :    H ’m.  Not . . .  no,  not  in that  manner.  

ADV PRETORIUS SC :    How did i t  have to happen? 

MR MOKHESI :    Every year,  r ight ,  af ter a couple of  months 

there is an opportuni ty or there is. . .  you are g iven an 

opportuni ty to rev ise your business plan part icu lar ly  

speci f ic. . .  in respect  of  speci f ic . . . [ intervenes]   20 

CHAIRPERSON :    Face r ight .  

MR MOKHESI :    Sorry.  

CHAIRPERSON :    Yes,  face. . .  [ laughing]  

MR MOKHESI :    Speci f ical ly,  in respect  of  projects because 

we.. .  you run to pay mult i tude of  projects at  the same t ime.   
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And then you always have this speci f ic or projects that  wi l l  

not  make i t  in terms of  the expendi ture throughout the year.    

 So normal ly,  you are al lowed to rev ise your business 

plan and that  is how i t  happened.   I t  is not  about . . .  i t  is 

about  the revis ion of  the business plan,  repr ior i t is ing and 

indicat ing what is real ly and what can we perform at  a 

part icular point  in t ime.   

ADV PRETORIUS SC :    So . . . [ intervenes]   

MR MOKHESI :    So ordinar i ly,  the DG wi l l  then approve that  

repr ior i t isat ion.    10 

ADV PRETORIUS SC :    But  where would the money come 

from? 

MR MOKHESI :    Within the very same budget that . . .  you can 

have somet ime the budget.   For  example,  which is not  

performing for a var iety  of  reasons.   I t  could be for a  var iety 

of  reasons that  the project  is not  performing.    

 Procurement issues and somet imes that  part icular  

project  is stopped because we operate wi thin communit ies 

and there might  be problems.   

 Somet imes this  part icular problem might  a lso be rela t ing 20 

to just  in capaci ty of  some of  the cont ractors to  simply 

perform.  

CHAIRPERSON :    Or i t  might  be temporar i ly s topped 

because of  legal  chal lenges? 

MR MOKHESI :    I t  might  be. . .  yes,  correct .  
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CHAIRPERSON :    H’m.  

MR MOKHESI :    You know, i t  could be a var iety of  factors.  

CHAIRPERSON :    H’m.  

MR MOKHESI :    So there is always,  part icular ly wi thin the 

sector,  there is  a lso that  part icular  problem where we have 

every. . .  where you have to revis i ted the business plan.  

ADV PRETORIUS SC :    So you would have a business plan 

which would involve the al locat ion of  funds to  var ious 

projects.   A revised business p lan would al low the movement 

of  funds al locat ing to . . . [ intervenes]   10 

MR MOKHESI :    A l locat ing to be . . . [ intervenes]   

ADV PRETORIUS SC :    . . . f rom one project  to another.  

MR MOKHESI :    Correct .  

ADV PRETORIUS SC :    Or f rom one province to another 

province.  

MR MOKHESI :    To another.   Correct .   That  is also an opt ion.  

ADV PRETORIUS SC :    A l r ight .   So let  us not  spend too 

much t ime on that  issue.   We know, to put  i t  at  i ts  lowest ,  

that  in order for money to be made avai lable for the 

Asbestos Project ,  i t  would have to be taken f rom somewhere 20 

else,  another project  or another province.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    And in order for that  to happen, the 

Di rector General  would have to see a revised business plan.  

MR MOKHESI :    Correct .  
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ADV PRETORIUS SC :    And he would have to persuaded that  

i t  was in order to do so.   Correct? 

MR MOKHESI :    He wi l l  have to approve i t .  

ADV PRETORIUS SC :    And this le t ter at  232 of  FS8, is the 

mot ivat ion addressed to Mr Zulu of  the Nat ional  Department 

by yoursel f  on the 27t h of  November 2014.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Now that  is,  obviously,  af ter the 

appointment but  that  is another issue.   The appointment took 

place on the 1s t  of  October.   This mot ivat ion for a  revised 10 

business plan was the 27t h of  November.   Correct? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Now what Mr Zulu was told.   

Remember,  th is is a  let ter intended to persuade Mr Zulu to  

make funds avai lable,  e i ther f rom another project  or  f rom 

another province.   We understand that .   Correct? 

MR MOKHESI :    Correct .  

ADV PRETORIUS SC :    On page 234,  you tel l  Mr Zulu:  

“The object  of  the project  is two-fold.    

-  Quant i fy audi t  and assess the number of  houses 20 

roofed wi th asbestos sheets.  

-  Remove and dispose asbestos to  an approved 

and registered d isposal  s i te. ”  

 That  is what you tel l  h im, correct? 

MR MOKHESI :    Correct .   Yes.  
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ADV PRETORIUS SC :    You go on to  say:  

“The rate wi l l  be to conduct  door-to-door  

assessment at  R 850,00 per house excluding VAT.”  

 The let ter cont inues:  

“Al l  asbestos wi l l  be removed and disposed of  as 

la id out  in the Occupat ional  Heal th and Safety Act  

and Regulat ions 85 of  1993.”  

 What fo l lows is important .   I t  says:  

“The above uni t  rate includes the fol lowing.”  

 And then var ious i tems are l isted but  over the page, the 10 

last  three bul lets read:  

“-  Transport  of  the asbestos to  a registered 

disposal  s i te.  

-  Disposal  cost  of  the asbestos.  

-  Al l  re levant  paperwork pertaining to heal th and 

safety regulat ions.”  

 Now this  is an inference that  can be drawn in  

submissions but  that  l ist  of  tasks looks remarkable l ike what  

the Gauteng Project  put  up but  I  am not  going to go down 

that  route for the moment.    20 

 Al l  I  want  to point  out  to you is that  Mr Zulu was told  

when he had to consider making funds avai lable that  the 

R 850,00 per house would include the t ransport  of  asbestos 

to a registered d isposal  s i te and the disposal  cost  of  the 

asbestos.   Correct? 
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MR MOKHESI :    Yes.  

ADV PRETORIUS SC :    Which is wrong.   I t  is incorrect .   I t  

d id not .  

MR MOKHESI :    Yes,  what is. . .  I  agree.   What is missing 

here in th is part icular. . .  in th is let ter.   Because i t  is actual ly  

impossible to do that  at  R 850,00 per uni t .    

CHAIRPERSON :    I t  is impossible. . .?  

MR MOKHESI :    Sorry.   I t  is not  possible to do al l  that  at  

R 850,00 per uni t .  

CHAIRPERSON :    H’m.  10 

MR MOKHESI :    So what should have,  the let ter should have 

included.   I t  should have included,  which is also part  that  

they care of  the. . .  because i f  the removal  was also 

replaced(?),  the 32,  I  th ink which was ment ioned in the 

proposal ,  the 32 which was the Phase 2 part  of  i t .   Because 

you. . .  at  R 850,00 per uni t ,  i t  is just  not  possible.    

 I t  actual ly was meant to refer to the Phase 1 of  actual ly 

taking stock of  what is there,  what. . .  you know, that  was 

basical ly.   I  consider what should have been included,  there 

should have been a. . .  20 

CHAIRPERSON :    Mr Mokhesi ,  that  is very st range to me.   

To say now that  the pr ice that  you speci f ied as the 

department in the let ter of  appointment for a job that  

const i tutes of  two tasks to have done . . . [ intervenes]   

MR MOKHESI :    Yes.  



28 SEPTEMBER 2020 – DAY 272 
 

Page 40 of 244 
 

CHAIRPERSON :    . . .was actual ly not  the correct  pr ice.   And I  

guess. . .  I  mean, there are a number of . . .  I  th ink there are a 

number of  let ters,  I  th ink,  that  the pr ice would also have 

been in the Service Level  Agreement,  I  would imagine.   Or 

not?  I  have not  checked now.   

MR MOKHESI :    I t  wi l l  be on the ITW. 

CHAIRPERSON :    Yes,  but  in the . . . [ intervenes]   

MR MOKHESI :    Inst ruct ion to performing in the service 

. . . [ intervenes]   

CHAIRPERSON :    In the serv ice but  . . . [ intervenes]   10 

MR MOKHESI :    . . . that  gives effect  for the work to be done.  

CHAIRPERSON :    Okay but  how do you say in  

correspondence as a department,  the pr ice for do ing A and B 

is R 850,00 per house,  when actual ly  R 850,00 per  house is  

the pr ice for A only?  How does that  happen?   

MR MOKHESI :    [No audible reply]   

CHAIRPERSON :    I  mean, i f  you can do that ,  i t  seems to me 

you are capable of  actual ly saying the  serv ice  prov ider  fo r  

one o f  the  two tasks .   In  o ther  words,  i f  the  f i rs t  task  fo r  

aud i t ,  ident i f y ing  and assess ing  was 850 per  house and the  20 

second task  o f  remova l ,  le t  us  assume fo r  a rgument ’s  sake  

tha t  i t  was a lso  850 per  house wh ich  means what ,  1 .7  per  

house,  tha t  i s  the  who le  job ,  okay?  So i t  means 

…[ in tervenes]  

MR MOKHESI :    I  d id  no t  ge t  tha t ,  s i r.  
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CHAIRPERSON:    Okay,  I  am say ing  le t  us  say fo r  

a rgument ’s  sake,  you know tha t  the  f i rs t  task  tha t  you  

…[ in tervenes]  

MR MOKHESI :    Ca l l  i t  an  assessment .  

CHAIRPERSON:    . . . you  gave to  the  jo in t  ventu re  was to  

quant i f y,  aud i t  and assess the  number  o f  houses,  roo f  

be ing  asbestos  sheets .  

MR MOKHESI :    Yes.  

CHAIRPERSON:    That  i s  the  f i rs t  task .  

MR MOKHESI :    Yes.  10 

CHAIRPERSON:    The second one is  remove and d ispose 

asbestos  to  an  approved and acc red i ted  d i sposa l  s i te .   

Now what  you have jus t  to ld  me is  tha t  the  pr ice  o f  850 pe r  

house was on ly  f o r  quant i f y ing ,  aud i t ing  and assess ing  the  

number  o f  houses roo f  w i th  asbes tos  sheets ,  i t  was  not  –  i t  

d id  no t  inc lude to  remove and d ispose asbestos  to  an  

approved and acc red i ted  d isposa l  s i te ,  r igh t?  

MR MOKHESI :    Okay.  

CHAIRPERSON:    Now I  am say ing  tha t  tha t  i s  –  I  f ind  tha t  

qu i te  s t range because i t  means tha t  i f  you  can say  850 is  20 

the  pr ice  fo r  bo th  when i t  i s  ac tua l l y  p r ice  fo r  one,  i t  means  

you cou ld  ac tua l l y  take  the  p r ice  fo r  bo th  –  le t  us  say here  

fo r  a rgument ’s  sake 1 .7  pe r  house  and say i t  i s  fo r  one o f  

the  two tasks .   I t  jus t  seems to  be  – so  i t  seems to  be  

gross  neg l igence  to  say the  least .   You unders tand  what  I  



28 SEPTEMBER 2020 – DAY 272 
 

Page 42 of 244 
 

mean?  How does such a  m is take  happen and to  make i t  

worse ,  the  se rv i ce  prov ider  does not  po in t  ou t  tha t  no ,  no ,  

no ,  no ,  no ,  Mr  Depar tment ,  you have got  i t  wrong,  850 i s  

on ly  fo r  the  f i rs t  task ,  i t  does not  inc lude the  second task .   

So everybody in  t e rms o f  paper  accepts  tha t  850 pe r  house 

is  fo r  bo th  tasks  bu t  you are  say ing  no ,  ac tua l l y  i t  was fo r  

the  f i rs t  task .  

MR MOKHESI :    Okay,  the  or ig ina l  p ropos i t ion  or  p roposa l ,  

you f ind  i t  in  tha t  par t i cu la r  manner.   In  fac t ,  the  or ig ina l  

p roposa l  was say  –  I  th ink  i t  was say ing  1 .7 ,  i f  I  remember.   10 

I  am jus t  speak ing  –  1 .7 ,  bu t  was reduced to  850,  tha t  

invo l ved assessment ,  ca l l  i t  assessment  and so  on .   In  

Gauteng we know tha t  i t  was 650 and tha t  was a lso  the  

f i rs t  par t  o f  the  prob lem in  te rms o f  why th is  cont rac t  was  

[ ind is t inc t  –  d ropp ing  vo ice ]  and the  second o f  the  proposa l  

ind ica tes  the  32  wh ich  w i l l  invo lve  a l l  these o the r  i ssues.  

 Now a t  32 ,  I  th ink  32  000 pe r  un i t  wh ich  w i l l  a lso  

invo l ve  –  because i f  you remove you a lso  have to  rep lace  

so  i t  wou ld  no t  have been poss ib le  fo r  850.   I  hea r  what  

you are  say ing ,  Cha i r,  in  te rms o f  mater ia l  omiss ion  f rom 20 

what  the  proposa l  was or ig ina l l y.   However,  th is  wou ld  

have been –  i f ,  for  example ,  every th ing  was –  there  was no 

prob lem in  te rms  o f  the  appo in tment  and so  on  and w i l l  

have cont inued in to  the  second phase,  th is  wou ld  have  

been cor rec ted .  
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CHAIRPERSON:    Mr  Pre tor ius?  

ADV PRETORIUS SC:    Le t  us  move onto  another  top ic  i f  

we may,  Mr  Mokhes i .   We know tha t  in  th is  par t i cu la r  ser ies  

o f  t ransact ions the  cont rac t  w i th  the  jo in t  venture  fo r  the  

ident i f i ca t ion  o f  houses and perhaps cer ta in  o the r  word  to ,  

I  w i l l  come to  tha t  in  a  moment ,  was in  the  reg ion  o f  R250 

mi l l ion .  

CHAIRPERSON:    Jus t  ra ise  your  vo i ce ,  Mr  P re tor ius ,  

p lease?  

ADV PRETORIUS SC:    We know tha t  the  ag reement  10 

be tween the  depar tment  and the  jo in t  ventu re  ag reed to  

pay the  jo in t  venture  an  amount  o f  over  R250 mi l l ion ,  

cor rec t?  

MR MOKHESI :    Cor rec t .  

ADV PRETORIUS SC:    We know tha t  there  was  

subcont rac t  and  an appo in tmen t  o f  B lackhead  fo r  an  

amount  in  the  reg ion  o f  R54 mi l l ion  to  do  most  i f  no t  a l l  the 

work .   We know tha t ,  cor rec t?  

MR MOKHESI :    Or ig ina l l y  we –  okay,  I  know o f  i t  now.  

ADV PRETORIUS SC:    Yes,  you know o f  i t  now,  so  I  am 20 

not  say ing  you knew o f  i t  then.   In  fac t ,  tha t  i s  p rec i se l y  

the  po in t  I  want  to  ra ise  and perhaps you can ass is t  the  

Commiss ion  in  th is  regard  w i th  your  exper ience and  

knowledge.   We know tha t  there  was a  fu r ther  subcont rac t  

fo r  most  i f  no t  a l l  o f  the  work  to  be  done fo r  R21 m i l l ion  to  
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the  ORI  Group.   We know tha t ,  cor rec t?    

MR MOKHESI :    My response w i l l  be  the  same as  what  I  

have sa id  to  [ inaud ib le  –  speak ing  s imul taneous ly ]  

ADV PRETORIUS SC:    Yes,  a l r igh t ,  we have tha t .  

MR MOKHESI :    Yes,  yes .  

ADV PRETORIUS SC:    I t  can  ha rd ly  be  a l leged there fo re  

tha t  there  was va lue  fo r  money in  the  payment  o f  R250  

mi l l ion ,  wou ld  you accept  tha t?  

MR MOKHESI :    Mr  Pre tor ius ,  can I  –  okay,  so r ry,  Cha i r.   

Can we –  or  I  do  no t  know whether  shou ld  I  say  agree,  I  10 

suppose and a lso ,  you know,  tak ing  the  -   about  what  has  

happened around  th is  i ssue o f  va lue  fo r  money,  you know,  

and I  ear l ie r  ind i ca ted  tha t  the re  was th is  cour t  dec i s ions  

tha t  says there  was no overpayment .   I  thought  the  

Commiss ion  had  tha t ,  you know,  bu t  I  was jus t  in fo rmed  

tha t  they do  not  bu t  we wou ld  make  tha t  ava i lab le .  

ADV PRETORIUS SC:    We wou ld  l i ke  to  see tha t ,  i f  we 

cou ld .  

MR MOKHESI :    Ja .  

CHAIRPERSON:    What  d id  you say tha t  dec i s ion  sa id ,  I  20 

am sor ry?  

MR MOKHESI :    A po l i t i ca l  par ty  took the  depar tment  to  

cour t .  

CHAIRPERSON:     Ja .  

MR MOKHESI :    And they -  you know,  one o f  the  dec i s ions  
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o r  one o f  the  f ind ings tha t  was made was tha t  there  was no 

overpayment ,  okay.   I t  i s  in  the  cour t  judgment  bu t  i t  i s  no t  

on  the  mer i t s ,  le t  me ind ica te  tha t .   I t  i s  no t  on  -  in  o ther  

words,  i t  i s  no t  on  whethe r  the  cont rac t  i s  i r regu la r  o r  no t ,  

tha t  i s  bes ide  the  po in t ,  I  th ink  –  ja .   And one o f  –  how we 

sa id  va lue  fo r  money,  we re l ied  on  what  the  judge  sa id  a t  

tha t  par t i cu la r  –  in  te rms o f  tha t .   That  was tha t .  

 The second pa r t  was a l so  par t  o f  in te rna l l y,  you  

know,  how do we dea l  w i th  i r regu lar  expend i tu re  when i t  

has  occur red ,  you know,  the re  i s  a  p rocess o f  a  f ramework  10 

in  te rms o f  how we dea l  w i th  tha t .   We a lso  dea l t  w i th  tha t .   

And I  am cer ta in  the  AG wi l l  no t  have agreed in  te rms o f  

the  wr i te -o f f  i t  –  maybe i t  i s  because o f  none o f  the  par t ies  

invo l ved there  were  exper ts .   Maybe i t  i s  because  o f  tha t .   

I  am jus t  say ing .   But  there  was  a  process,  tha t  i s  the  

second par t .  

 And subsequent ly,   there  was a l so  an  invest iga t ion  

by  the  Pub l ic  Pro tec tor  who ar r i ved a t  a  d i f fe ren t  

conc lus ion .   I  th ink  the  Commiss ion  and the  Pub l ic  

Pro tec tor ’s  conc lus ion  are  the  same.   We now have an 20 

invest iga t ion  by  the  S IU.   Now a l l  tha t  I  am say ing  because 

a lso  the  S IU w i l l  a lso  come up w i th  th ings(? )  to  say le t  us  

leave in  te rms o f  the  issues o f  the  va lue  fo r  money,  can we  

then leave i t  perhaps a lso  e i ther  to  the  S IU …[ in tervenes]  

CHAIRPERSON:    No,  we cannot .  



28 SEPTEMBER 2020 – DAY 272 
 

Page 46 of 244 
 

MR MOKHESI :    To  …[ in tervenes]  

CHAIRPERSON:    No,  no ,  no ,  Mr  Mokhes i ,  we cannot .   We 

have to  make our  own dec is ions,  we are  no t  go ing  to  

…[ in tervenes]  

MR MOKHESI :    Okay,  can I  leave  tha t  …[ in tervenes]  

CHAIRPERSON:    …to  le t  somebody e lse  make dec i s ions  

on  th is .  

MR MOKHESI :    Okay because …[ in tervenes]  

CHAIRPERSON:    So  even i f  a  judge tha t  sa id  the re  was  

no overpayment ,  jus t  f rom tha t… 10 

MR MOKHESI :    Yes.  

CHAIRPERSON:    I  have not  read the  judgment ,  I  do  no t  

know what  the  judgment  says bu t  i t  seems to  me tha t  he  o r  

she might  be  ta lk ing  about  whethe r  you pa id  more  than you  

had under taken to  pay wh ich  is  d i f fe ren t  f rom the  quest ion  

tha t  Mr  Pre tor ius  i s  ask ing ,  namely,  when you have  regard  

to  A ,  B ,  C,  D are  you ab le  as  HOD at  the  t ime to  say the  

depar tment  go t  va lue  fo r  money?  So you are  go ing  to  –

what  do  you mean when you say va lue  fo r  money,  you look 

a t  what  happened and you say yes,  we are  ab le  to  say we 20 

got  va lue  fo r  money or  you say  look,  knowing what  we  

know now,  we are  no t  ab le  to  say we got  va lue  fo r  money.  

MR MOKHESI :    I t  i s  a  t r i cky  quest ion  fo r  me because,  you  

know,  there  is  no  –  what  w i l l  I  say,  there  i s  no  conc lus ion  

because we might  –  we might  a t  a  la te r  s tage,  the  
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depar tment  m ight  have to  wr i te  back based on the  –  e i ther  

the  ou tcome o f  the  Commiss ion ,  o r  whatever,  body tha t  has 

been tasked to  i nvest iga te  th is  i ssue fo r  va lue  fo r  money.   

So we might  have  to  wr i te  someth ing  back and a lso  pursue.  

CHAIRPERSON:    Bu t  tha t  wor r ies  me even more ,  Mr  

Mokhes i .   I  take  i t  tha t  one o f  your  ob l iga t ions,  you r  

respons ib i l i t i es  as  HOD at  the  t ime was to  see to  i t  tha t  

whatever  cont rac ts  your  depar tment  en tered in to  w i th  any 

serv i ce  prov ider  was such tha t  the  depar tment  wou ld  ge t  

va lue  fo r  money and tha t  when tha t  serv i ce  prov ider  had  10 

f in ished do ing  the  work ,  you had  an ob l i ga t ion  to  app ly  

your  m ind to  the  quest ion  in  regard  to  th is  cont rac t ,  d id  the  

depar tment  ge t  va lue  fo r  money?   And i f  the  answer  you 

get  f rom tha t  i s  no ,  the  depar tment  d id  no t  ge t  va lue  fo r  

money,  you wou ld  be  wor r ied  and you wou ld  need to  ac t  on  

tha t .  

MR MOKHESI :    Cha i r  …[ in te rvenes]  

CHAIRPERSON:    Now the  answer  you are  g i v ing  me 

suggests  to  me,  and maybe I  m isread what  you are  say ing ,  

tha t  you d id  no t  do  tha t  because i f  you had done tha t ,  you  20 

wou ld  be  ready to  dea l  w i th  the  quest ion  tha t  Mr  Pre tor ius  

pu ts  to  you.   You say I  do  no t  know what  the  S IU w i l l  

dec ide ,  I  do  no t  know what  th is  Commiss ion  w i l l  dec ide  bu t  

I  have app l ied  my mind to  the  quest ion  as  HOD and my 

answer  i s  A ,  B ,  C,  D.  
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MR MOKHESI :    Cha i r,  a t  tha t  t ime,  r igh t ,  th is  in fo rmat ion  

tha t  Mr  Pre tor ius  i s  ta lk ing  about  tha t  they subcont rac t ing  

and so  on  and so  on ,  tha t  in fo rmat ion  was not  the re  a t  tha t  

par t i cu la r  po in t  in  t ime.   The fac t  tha t  i t  was wr i t ten  o f f  i t  i s  

because there  was cer ta in  work  tha t  was done and they  

came to  a  conc lus ion  tha t  there  was va lue  fo r  money,  tha t  

tha t  was befo re  the  o ther  inqu i r ies  l i ke  the  inqu i ry  r igh t  

now,  tha t  i s  happen ing ,  wh ich  a t tempts  to  ge t  deeper  in to  

the  issues.   

Now obv ious l y  when tha t  comes  –  tha t  i s  why I  10 

ment ion  in  th is  –  th is  independent ,  wh ich  I  w i l l  say  

independent  ou ts ide  the  depar tment ,  r igh t ,  w i l l  then be in  

the  pos i t ion  to  in fo rm because I  am sure  the  serv i ce  

prov ider  themse lves w i l l  a lso  want  to  make a  po in t  o r  a  

case in  te rms o f  whethe r  va lue  fo r  money.    

The outcome o f  th is  Commiss ion  in  te rms o f  tha t  i s  

go ing  to  be  very  impor tan t  as  we l l  because then i t  i s  done  

independent ly,  ou tcome o f  the  Commiss ion  p lus  the  

ou tcome o f  any i ndependent  ins t i tu t ion  l i ke  S IU and I  am 

sure  somewhere  you w i l l  converge and the re  w i l l  be  20 

ind ica t ions as  to  why there  is  e i ther  no  va lue  fo r  money  

because I  have done tha t  a l ready and what  i s  be ing  done 

now seems to  cont rad ic t  tha t  conc lus ion  based on the  

in fo rmat ion  tha t  was ava i lab le  the re .  

CHAIRPERSON:    Mr  Pre tor ius?  
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ADV PRETORIUS SC:    Do you  w ish  to  take  the  shor t  

ad journment  now?  I  am happy to  do  tha t .  

CHAIRPERSON:    We can e i the r  take  the  ad journment  o r  

you want  some – pursue one or  two quest ions be fore  we do  

so ,  I  am happy to  …[ in tervenes]  

ADV PRETORIUS SC:    Wel l ,  perhaps we shou ld  jus t  t ie  up  

th is  top ic .  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    Mr  Mokhes i ,  we do not  know what  

the  cour t  was to ld  in  re la t ion  to  th is  cont rac t  and i t s  10 

per fo rmance.   We have asked  fo r  the  judgment  and 

perhaps we w i l l  s t i l l  ge t  i t .  

MR MOKHESI :    I  th ink  tha t  the  in i t ia l  invest iga t ion  tha t  

was g iven to  the  invest iga tors ,  no t  –  I  w i l l  make tha t  

ava i lab le .  

ADV PRETORIUS SC:    Yes bu t  the  po in t  we do no t  know 

what  the  cour t  was to ld  and what  conc lus ion  i t  d rew in  

re la t ion  to  the  fac ts  tha t  we now know before  us .   So I  am 

not  su re  we can re ly  on  the  cour t  as  a  …[ in tervenes]  

MR MOKHESI :    I  am not  …[ in tervenes]  20 

ADV PRETORIUS SC:    …an in fo rmed judge o f  whethe r  

there  was va lue  fo r  money.  

MR MOKHESI :    Wel l ,  I  am not  say ing  tha t ,  Mr  P re tor ius ,  

you shou ld  because even tha t  judgment  was  never  

appea led  aga ins t .   Okay and so  in  the  absence o f  anyth ing  
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to  the  cont ra ry  one i s  bound  to  conc lude as  I  have 

conc luded.  

ADV PRETORIUS SC:    No,  I  am put t ing  the  cont rary  to  

you,  Mr  Mokhes i ,  we do not  know what  in fo rmat ion  the  

cour t  was g i ven in  regard  to  va lue  fo r  money,  nor  do  we 

know now what  i t  found.   As  the  Cha i r  has po in ted  out ,  i t  i s  

fo r  th is  ins tance  to  make i t s  own f ind ings on  the  fac ts  

be fore  i t .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    You now know the  fac ts  and we  10 

now are  dea l ing  w i th  h inds igh t ,  no t  what  you knew a t  the  

t ime.   I  am qu i te  w i l l i ng  to  approach th is  mat te r  w i th  the  

benef i t  o f  h inds igh t  fo r  the  present  purposes.  

 I t  appears  –  and I  want  to  ge t  to  anothe r  po in t  

because the  Cha i r  w i l l  make up h is  m ind as  to  whethe r  

there  was va lue  fo r  money.   There  is  p len ty  o f  ev idence  

inc lud ing  the  ev idence found by  the  Pub l ic  Pro tec tor  tha t  

the  work  was done fo r  approx ima te ly  R21 mi l l ion ,  r igh t?   

And R250 mi l l ion  was charged fo r  the  work  and qu i te  

f rank ly,  i t  i s  qu i te  obv ious tha t  there  was no va lue  fo r  20 

money here .    

 I  want  to  ra ise  another  po in t  w i th  you and tha t  i s ,  

what  happened here ,  unbeknown on your  ve rs ion  and we 

must  accept  tha t  fo r  the  moment ,  unbeknown to  the  

depar tment  the re  were  two leve ls  o f  subcont rac ts  
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happen ing ,  cor rec t?   F i r s t  to  B lackhead fo r  R54 mi l l ion ,  

then to  ORI  fo r  R21 mi l l ion ,  i f  you  do the  f ie ldwork ,  

cor rec t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    You were  no t  to ld  tha t .  

MR MOKHESI :    No.  

CHAIRPERSON:    I  th ink  you sa id  B lackhead,  Mr  –  I  th ink  

you meant  Master  Trade.  

ADV PRETORIUS SC:    Master  Trade,  I  am sor ry,  Master  

Trade.   Ja ,  f i rs t  to  Maste r  Trade and then to  ORI ,  cor rec t?   10 

You were  no t  to ld  about  these subcont rac t ing  

ar rangements .   Wi th  h inds igh t ,  how wou ld  you regu la te  

mat te rs  to  p reven t  th is  sor t  o f  th ing  happen ing  aga in?    

 So what  we have he re  and i t  i s  no t  uncommon,  

acco rd ing  to  the  invest iga t ions o f  th is  Commiss ion ,  i s  tha t  

you get  a  company tha t  tenders  fo r  government  work  and  

the  subcont rac ts  i t  a t  a  much lower  p r i ce  and makes a  

huge p ro f i t ,  s imp ly  fo r  in te rven ing  as  the  cont rac t ing  pa r ty.   

Can th is  be  prevented?  Can pre jud i ce  to  the  s ta te  be 

prevented?  Can you he lp  the  Cha i r?  20 

MR MOKHESI :    In  te rms o f  mak ing  suggest ions?  

ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    For  how …[ in te rvenes]  

ADV PRETORIUS SC:    You were  on  the  ground,  you know,  

you have exper ience.   Perhaps you can he lp  the  Cha i r.  
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MR MOKHESI :    Ja ,  Cha i r,  somet imes the  cont rac tors  a re  

a lso  becoming very  c rea t ive .   I t  i s  very  d i f f i cu l t  bu t  

o rd inar i l y  there  wou ld  be  a  –  pa r t i cu la r l y  on  const ruc t ion  

because peop le  do  se l l  work ,  we know tha t  i t  does happen,  

l i ke  Mr  Pre to r ius  has ind i ca ted .   In  te rms o f  t ry ing  to  

maybe prevent  o r  t ry  to  –  because  we cannot  comp le te ly  -  

you know,  I  do  no t  be l ieve  there  is  anyth ing  tha t  says you  

can comple te ly,  bu t  we can min im ise  oppor tun i t ies  fo r  tha t  

happen ing ,  i s  to  have a  cont rac t  w i th  the  main  cont rac tor  

about  who –  how much,  you know,  in  o ther  words pu t t ing  10 

up the  ru les  to  say yes,  you can subcont rac t  because – you 

can subcont rac t  because there  w i l l  be  work  tha t  needs to  

be  subcont rac ted  in  any cont rac t  in  any event ,  you know,  

se t t ing  ou t  the  gu ide l ines  to  say you can on ly  subcont rac t  

no  more  than 20  or  30% of  the  work ,  the  res t  i t  must  be  

done by  yourse l f  as  the  main  cont rac to r  and get  pe rhaps a  

l i s t  o f  the  peop le  who w i l l  be  do ing  the  work  and prove tha t  

they are  the  ac tua l  peop le ,  you know,  the  ac tua l   -  you are  

ac tua l  employees ,  so  to  speak.  

 So in  request ing  those par t i cu la r  de ta i l s  perhaps  20 

maybe fo r  the  fu tu re  i t  cou ld  ass i s t  to  p revent ,  you know,  

peop le  subcont rac t ing  or  se l l ing  work  100% to  o thers .  

ADV PRETORIUS SC:    Yes,  jus t  one po in t ,  i t  seems tha t  

f rom the  s ide  o f  the  va r ious depar tments  tha t  g ive  work ,  we  

have heard  bo th  in  th is  mat te r  and in  the  hous ing ,  mat te r  
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a re  very  c rea t i ve  ways o f  avo id ing  compet i t i ve  b idd ing  and 

i t  appears  tha t  g rea ter  cont ro l  must  be  exerc ised and  

loopho les  must  be  c losed.   Do you  agree?  

MR MOKHESI :    Yes,  I  do .  

ADV PRETORIUS SC:    Oh,  the re  i s  jus t  one more  br ie f  

top ic  to  dea l  w i th ,  Cha i r.   May we take the  shor t  

ad journment?  

CHAIRPERSON:    Wel l ,  be fore  we  take the  ad journment ,  I  

am in te res ted  in  hear ing  what  you have to  say,  Mr  Mokhes i ,  

to  Mr  Pre tor ius ’ p ropos i t ion  tha t  on  what  we know now,  the 10 

depar tment  d id  no t  ge t  va lue  fo r  money.   He ment ioned to  

you some o f  the  th ings.   You have to ld  me what  you  

thought  then,  somet ime ago.   A re  you ab le  to  say whethe r,  

w i th  what  you know now,  you s t i l l  s tay  w i th  your  v iew tha t  

the  depar tment  go t  va lue  fo r  money or  a re  you say ing ,  w i th  

what  you know now,  you no longer  –  you th ink  the  

depar tment  d id  no t  ge t  va lue  fo r  money? 

MR MOKHESI :    Okay,  Cha i r.   On the  face  o f  i t ,  w i thout  

say ing  how much tha t  va lue  is  because i t  has  s t i l l  go t  to  be  

de termined,  you  know,  there  w i l l  be  –  to  say the  20 

depar tment  pe r  [ ind is t inc t ]  22 .38  d id  no t  ge t  fu l l  va lue  fo r  

money.   Wi thout  pu t t ing  an  amoun t  and th is  amount  I  th ink  

w i l l  be  the  ou tcome o f  the  enqu i ry  a t  th is  s tage to  say th is  

i s  what  we th ink  and then obv ious ly,  as I  have ind ica ted  

now,  the  depar tment  based on tha t  ev idence w i l l  then have  
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to  wr i te  back tha t  wh ich  is  deemed not  to  have been va lue  

fo r  money and t ry  and recover  i t .   I  th ink  tha t  w i l l  be  the  

normal  p rocess go ing  fo rward .  

CHAIRPERSON:    I s  you r  answer  tha t  your  v iew is  t ha t  the  

depar tment  d id  ge t  some va lue  bu t  you a re  no t  ab le  to  say  

i t  go t  fu l l  va lue  fo r  the  R250 o r  so  m i l l ion  tha t  you pa id?  

MR MOKHESI :    Ja ,  tak ing  a l so  in to  cons idera t ion  tha t  we 

d id  no t  pay the  fu l l  amount  par t i cu la r ly  when the  Pub l ic  

Pro tec tor  s ta r ted  the  invest iga t ion .   A lso ,  as  a  way o f  

manag ing  the  r i sk  because,  you know,  we cou ld  no t  p red ic t  10 

what  the  ou tcome o f  the  Pub l ic  Pro tec tor  wou ld  be  a t  tha t  

par t i cu la r  t ime so  –  and I  th ink  the  same in fo rmat ion  tha t  

the  Pub l i c  Pro tec tor  had in  her  invest iga t ion  i s  s im i la r  to  

what  the  Commiss ion  and poss ib ly  the  Commiss ion  d id  

more  bas ica l l y.   Now,  based on tha t  and w i th  poss ib ly  the  

quantum tha t  I  am sure  the  Commiss ion  w i l l  be  ab le  to  

de termine,  you know,  whatever  remain ,  what  w i l l  have to  

be  wr i t ten  back bu t  my answer  i s  poss ib ly  the  depar tment  

d id  no t  ge t  fu l l  va lue  fo r  money in  th is  ins tance,  I  am not  

ab le  to  say how much.  20 

CHAIRPERSON:    Yes,  okay,  a l r igh t .   Le t  us  take  the  –  

yes,  Mr  Mpofu?  

MR MPOFU:    Thank you,  Cha i r,  i t  i s  jus t  a  request  more  

fo r  persona l  reasons.  

CHAIRPERSON:    Yes.  
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MR MPOFU:    Mr  Pre tor ius  has ind ica ted  to  me in fo rmal ly  

tha t  he  needs another  ten  m inutes  o r  so ,  so  I  wanted to  

request  i f  i t  i s  a t  a l l  poss ib le  whe ther  we cou ld  dea l  w i th  

tha t  and then take  the  break or… 

CHAIRPERSON:    Yes.   Yes,  no ,  we can,  we can do tha t .  

MR MPOFU:    Thank you.  

CHAIRPERSON:    Ja ,  okay,  le t  us  do  tha t .  

MR MPOFU:    Thank you very  much.  

CHAIRPERSON:    Ja ,  maybe before  we do tha t ,  le t  me ask  

another  quest ion  tha t  I  was go ing  to  ask  a f te r  the  tea  10 

ad journment .   You might  no t  need  to  go  to  th i s  page,  Mr  

Mokhes i ,  bu t  i t  i s  page 234,  tha t  i s  one o f  the  pages o f  the  

le t te r  tha t  Mr  Pre tor ius  re fe r red  you to  wh ich  you  

addressed to  Mr  Zu lu .   You s igned i t  on  the  27  November  

2014.   A t  page 234 there  i s  the  par t  where  you  say the  

ob jec t i ve  o f  your  p ro jec t  i s  twofo ld  and then you spec i fy.   

You know which  one I  am ta lk ing  about?  

MR MOKHESI :    234?  

CHAIRPERSON:    Ja ,  you might  no t  need to  read,  to  look  

a t  i t ,  bu t  you can i f  you want ,  page  234.  20 

MR MOKHESI :    Ja ,  I  am on page 234.  

CHAIRPERSON:    Ja ,  okay,  somewhere  in  the  m idd le  o f  the  

page you say:  

“The ob jec t i ve  o f  the  pro jec t  i s  two fo ld . ”  

Then you spec i f y  the  two ob jec t i ves ,  I  am not  go ing  to  
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repeat  them.   Then la te r  on  down the  l ine ,  you say:  

“A l l  asbestos  w i l l  be  removed and d isposed o f  as  

la id  ou t  in  the  Occupat iona l  Hea l th  and Safe ty  Act  

and the  Regu la t ions 85  o f  1993. ”  

I  take  i t  tha t  tha t  i s  the  Act  and the  regu la t ions tha t  a lso  

spec i fy  the  requ i rements  or  qua l i f i ca t ions o f  –  tha t  need to  

be  met  by  anybody who wants  to  remove asbestos ,  i s  tha t  

cor rec t?  

MR MOKHESI :    Cor rec t .  

CHAIRPERSON:    Now Mr  Sod i  gave ev idence here  and he 10 

conceded tha t  B lackhead and the  jo in t  venture  d id  no t  have 

the  qua l i f i ca t ions and were  no t  acc red i ted  to  remove 

asbestos .   D id  you hear  tha t  par t  o f  h is  ev idence? 

MR MOKHESI :    Yes,  I  have noted  tha t .  

CHAIRPERSON:    You have noted tha t .  

MR MOKHESI :    That  ev idence tha t  he  gave.  

CHAIRPERSON:    Yes.   Now were  you aware  o f  tha t  p r io r  

to  h im g iv ing  tha t  ev idence or  were  you not  aware?  

MR MOKHESI :    No,  I  was not  aware  tha t  they do  not  

have… 20 

CHAIRPERSON:    The qua l i f i ca t ions.  

MR MOKHESI :    Yes,  I  assumed bas ica l l y  tha t  they  shou ld  

have because they d id  work  in  Gauteng but ,  as  I  have 

ind ica ted  ear l ie r,  Cha i rpe rson,  you know the  documents ,  i f  

we were  cover  the  documents  o f  a l l  the  Gauteng in  te rms  
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o f  what  we –  th is  mat te r  wou ld  have p icked up as  ear l y  as  

tha t  par t i cu la r  t ime.  

CHAIRPERSON:    Yes,  bu t  you see,  I  am worr ied  because  

f rom the  fac t  tha t  you say in  th is  le t te r  a l l  asbestos  w i l l  be 

removed and d isposed o f  as  la id  ou t  in  the  Occupat iona l  

Hea l th  and Safe t y  Act  and the  Regu la t ions,  g ives  me the  

impress ion  tha t  you are  aware  tha t  there  is  a  spec ia l  

p rocedure  tha t  must  be  fo l lowed as  la id  ou t  in  tha t  Act  and  

I  take  i t  tha t  you wou ld  a lso  have been aware  tha t  no t  

anybody …[ in tervenes]  10 

MR MOKHESI :    Anybody.  

CHAIRPERSON:    …cou ld  do  th is  job .   Th is  job  requ i res  

somebody to  have cer ta in  qua l i f i ca t ions  or  to  be  

accred i ted .   You were  aware  o f  tha t ,  were  you not?  

MR MOKHESI :    Ja ,  ja ,  yes .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    And th is  –  okay,  yes ,  Cha i r.  

CHAIRPERSON:    You see,  my quest ion  there fore  i s  how 

was i t  poss ib le  tha t  as  HOD you cou ld  no t  a t  leas t  say  to  

your  o f f i c ia l s  where  are  the  qua l i f i ca t ions or  where  is  the  20 

accred i ta t ion  o f  th is  en t i t y  tha t  they can do th is  job  

because tha t  must  be  qu i te  an  impor tan t  and bas i c  

quest ion  to  ask  be fore  you g ive  anybody a  job .  

MR MOKHESI :    Le t  me respond to  tha t .  

CHAIRPERSON:    Yes.  
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MR MOKHESI :    I t  i s  no t  the  f i rs t  t ime tha t  we remove 

asbestos ,  i t  was  on ly  –  th is  case is  a  d i f fe ren t  –  was a  

d i f fe ren t  one.   We have been par t i cu la r ly  w i th  o ld  p re-1994  

houses wh ich  are  d i lap ida ted  and so  on .   Now we have  

been remov ing  them a lbe i t  no t  on  a  la rger  sca le  and so  on ,  

on ly  two peop le  who qua l i f y  –  to  those ind iv idua l  ones who 

are  qua l i f y ing  fo r  government  ass is tance and a re  l i v ing  i n  

those houses.  

 Now i t  i s  no t  a  new th ing ,  the  issue o f  the  remova l  

o f  asbestos ,  I  do  no t  have to  repeat  i t  to  the  o f f i c ia ls ,  so  10 

they know tha t ,  as  I  have ind i ca ted .    Th i s  was not  the  f i rs t  

t ime Cha i rpe rson we have done tha t  par t l y  in  Soutpan even  

in  Mangawu ce r ta in  houses where  you know – and  

ord inar i l y  what  w i l l  normal ly  happen in  tha t  ins tances wh i le  

we appo in t  a  cont rac tor  to  do  tha t  he  wou ld  have  

outsourced because tha t  i s  no t  maybe the  main  par t  o f  i t .    

He wou ld  have requested somebody because there  

is  qu i te  a  few peop le  in  the  prov ince who a re  qua l i f ied  to  

remove tha t ,  to  remove the  asbestos .   He w i l l  then do tha t  

be fore  the  demol i t ion  o f  a  s t ruc tu re  so  tha t  we have been  20 

do ing  even before  then.  

CHAIRPERSON:    Bu t  a re  you say ing  to  me tha t  you were  

–  okay you sa id  ear l ie r  on  i t  was  the  f i rs t  t ime you heard  

tha t  tha t  they d id  no t  have,  B lackhead d id  no t  have 

accred i ta t ion  or  qua l i f i ca t ions.   So you were  under  the  
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impress ion  tha t  they d id  have the  necessary  qua l i f i ca t ions  

or  accred i ta t ion ,  is  tha t  cor rec t?   

MR MOKHESI :    Yes.  

CHAIRPERSON:    You were  under  tha t  impress ion?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Bu t  tha t  i s  someth ing  you  had not  

checked you assumed tha t  they d id .    

MR MOKHESI :    Yes,  because and in  our  no rmal  course  o f  

work  we have a lways you know somehow as  I  have  

ind ica ted  removed asbestos  and there  are  procedures.   10 

The f i rs t  one is  you must  p roduce the  cer t i f i ca te  tha t  the 

person who is  go ing  to  remove tha t  you know there  is  a  

p rocess as  to  who qua l i f ies  and so  on  the  d ispose o f  s i tes .   

I t  i s  no t  anywhere  you cannot  jus t  d ispose i t  fo r  example  in  

any landf i l l  s i te  and so  on .   So we have been do ing  tha t  

be fore .   

CHAIRPERSON:    Bu t  when you were  do ing  i t  be fore  d id  

you ask  to  be  sa t is f ied  tha t  the  person who wou ld  do  the  

remova l ,  who wou ld  be  qua l i f ied  d id  you ask  fo r  the  

qua l i f i ca t ions to  be  p laced before  you to  know tha t  okay i t  20 

can be done.         

MR MOKHESI :    Okay l e t  me put  i t  th is  way i t  i s  no t  be fore  

me but  be fore  the  o f f i c ia ls  because i t  i s  no t  the  f i rs t  t ime.   

They are  there  the  remova l ,  the  remova l  o f  asbes tos  as  I  

have ind ica ted  we have been do ing  i t  as  a  mat te r  o f  course  
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par t i cu la r l y  fo r  the  benef ic ia r i es  who are  qua l i f y ing  to  do  

tha t  –  ag  so r ry  who are  qua l i f y  fo r  government  ass is tance.  

CHAIRPERSON:    Bu t  why is  i t ,  why is  there  no th ing  tha t  i s  

g iven to  you tha t  says i f  we g ive  th is  job  to  th is  en t i t y  o r  

th is  person i t  i s  in  o rde r  because in  te rms o f  leg is la t ion  a  

person who does th is  job  must  have the  fo l low ing  

qua l i f i ca t ions o r  accred i ta t ions  and th is  one has got  those  

accred i ta t ions  or  qua l i f i ca t ions.   And i f  necessary,  here  are  

cop ies  or  whatever  maybe they do  not  say  tha t  bu t  a t  leas t  

they say i t  i s  there  we know i t  bu t  I  wou ld  have thought  10 

tha t  they wou ld  a t tach  to  whatever  documenta t ion  they g ive  

to  the  HOD to  sa t is fy  h im or  he r  tha t  th is  person meets  the  

lega l  requ i rements  to  do  th is  job .    

Now in  th is  case the  o f f i c ia ls  do  no t  g ive  you  

anyth ing  

to  ind ica te  tha t  you are  appo in t ing  somebody who meets  

the  lega l  requ i rements  to  do  th is  job .   I  wou ld  have  thought  

tha t  i t  i s  qu i te  bas ic  to  say i f  you  want  me to  appo in t  

anybody,  I  must  a t  leas t  know tha t  they qua l i f y  in  te rms o f  

the  law to  do  th is  job  because I  cannot  appo in t  somebody  20 

who might  tu rn  ou t  la te r  no t  to  ac tua l l y  have the  

qua l i f i ca t ions.        

MR MOKHESI :    Cha i r  cer ta in  th ings a re  so  bas ic  l i ke  you  

have jus t  sa id  now you know are  so  bas ic  tha t  I  do  not  

even as  an  account ing  o f f i ce r  have  to  see i t  because th is  i s  



28 SEPTEMBER 2020 – DAY 272 
 

Page 61 of 244 
 

the  work  tha t  we have been  do ing .   You know in  

government  th ings are  la rge ly  s tandard i sed r igh t  to  say i f  

th is  i s  what  you  have to  do  the re  is  a  check l i s t  o f  the  

usua l .    

So and I  th ink  I  have ear l ie r  i nd ica ted  you know 

wi th  the  span o f  cont ro l  o f  11  peop le  tha t  repor ts  to  me i t  i s  

ac tua l l y  -  and each one o f  them be ing ’s  sen io r  managers  in  

the i r  own r igh t  and cou ld  be  ac tua l l y  account ing  o f f i cers  in  

the i r  own r igh t .   They can app ly  fo r  my job ,  r igh t  and then  

they are  runn ing  the i r  own respect ive  f ie lds ,  r igh t .   So in  10 

most  o f  the  cases you know i t  i s  th rough engagements  and  

repor ts  and so  on .   So tha t  i s  in  a  check l i s t  bas ica l l y  

and…[ in tervene]  

CHAIRPERSON:    And you expect  them to  do  tha t .     

MR MOKHESI :    I  expect  tha t  you know I  do  no t  have to  

even to  te l l  them because i t  i s  no t  even the  f i rs t  t ime tha t  

we a re  dea l ing  w i th  asbestos .   

CHAIRPERSON:    Wel l  now tha t  we know or  le t  me ask th is  

quest ion .   I f  you  knew tha t  B lackhead o r  th is  jo in t  venture  

d id  no t  have the  qua l i f i ca t ions or  t he  accred i ta t ion  requ i red  20 

to  do  the  remova l  o f  asbestos  wou ld  you s t i l l  have  

appo in ted  them to  do  th is  job?  

MR MOKHESI :    No.   

CHAIRPERSON:    You wou ld  no t  have appo in ted  them.   

MR MOKHESI :    They do not  qua l i f y  they w i l l  no t  have – I  
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th ink  we w i l l  p robab ly  w i l l  be  on ly  in  the  pos i t ion  to  p ick  up  

th is  a t  the  second phase because  then they w i l l  have to  

p roduce because now o ther  par t ies  w i l l  be  invo lved 

depar tment  o f  labour  fo r  example  in  th is  who le  process 

because o f  the  sheer  magn i tude o f  the  work .   And 

def in i te ly  labour  wou ld  have been  invo lved and you know 

there  wou ld  have  been checks and  ba lances a long the  way  

even before  they s ta r ted ,  they w i l l  have to  p roduce tha t .  

CHAIRPERSON:    So  i t  seems to  me tha t  the  j o in t  venture  

o f  B lackhead a lso  made a  m isrepresenta t ion  to  the  10 

depar tment  because in  the  se rv i ce  leve l  ag reement  they  

assured the  depar tment  tha t  they had the  capac i ty  and the  

exper ience I  th ink  the re  is  qua l i f i ca t ions i f  I  am not  

m is taken to  do  the  job  and the  job  as  spec i f ied  inc luded  

the  remova l  o f  asbestos  wh ich  they were ,  they  had no 

accred i ta t ion  to  do .   I s  tha t  r igh t?      

MR MOKHESI :    Yes.  

CHAIRPERSON:    I s  tha t  your  unders tand ing  as  we l l?  

MR MOKHESI :    Yes tha t  i s  my unders tand ing  they were  

no t  accred i ted  to  do  the  job .   20 

CHAIRPERSON:    Yes.   

MR MOKHESI :    Yes now tha t  we know…[ in tervene]  

CHAIRPERSON:    Yes,  and there  may be a  r i sk  I  wou ld  

imag ine  but  you might  have a  d i f fe ren t  v iew.   There  m ight  

be  a  r i sk  tha t  i f  a  when you want  to  do  the  ac tua l  remova l  
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maybe whoever  you appo in t  m ight  say  we l l  the  f i rs t  par t  

was not  done proper ly  and they need to  do  i t  themse lves  

and then there  m ight  be  dup l i ca t ions o f  payments  or  do  you  

th ink  tha t  i s  no t  l i ke l y  to  happen.    

MR MOKHESI :    Wel l  tha t  i s  a  r i sk  Cha i r  as  you have  

ind ica ted  you know tha t  i s  a  r i sk ,  tha t  cou ld  have  been a  

r i sk  perhaps when…[ in tervene]  

CHAIRPERSON:    Ja ,  I  am sor ry  Mr  Pre to r ius  I  unders tood 

Mr  Mpofu ’s  request  to  be  a imed  a t  us  f in ish ing  w i th  Mr  

Mokhes i  be fo re  we take the  ad journment ,  he  sa id  fo r  10 

persona l  reasons  but  I  unders tood  you to  s t i l l  have another  

top ic  o r  someth ing  tha t  you wanted  to  ra ise .    

ADV PRETORIUS SC:    Yes,  there  are  two top i cs  Cha i r  and  

perhaps your  gu idance on one o f  them.  

CHAIRPERSON:    Ja .   

ADV PRETORIUS SC:    Ten minutes  is  pe rhaps typ ica l  o f  

counse ls  fo recast  and I  inc lude myse l f  in  tha t  very  

op t im is t i c .  

CHAIRPERSON:    Ja .   

ADV PRETORIUS SC:    Okay we s t i l l  go t  to  dea l  w i th  the 20 

one d i sc reet  top ic  there  is  a  quest ion  on  ar is ing  ou t  o f  th is  

exchange tha t  I  wou ld  l i ke  to  ask .   Then there  is  the  Pub l ic  

Pro tec tors  f ind ings.  

CHAIRPERSON:    Yes.   

ADV PRETORIUS SC:    Now the  Pub l ic  Pro tec tor ’s  f ind ings 
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a re  a  mat te r  o f  record  they are  there  in  b lack  and wh i te  

they are  no t  go ing  to  change as  o f  a  resu l t  o f  anyth ing  tha t  

happens here  today.   But  i t  may be a  cons ide ra t ion  tha t  i f  

you  are  go ing  to  have regard  to  those f ind ings i t  may be 

fa i r  fo r  Mr  Mokhes i  to  have a  chance to  comment  on  them 

and tha t  i s  a  reason why we  have ex t rac ted  cer ta in  

f ind ings to  enab le  Mr  Mokhes i  to  comment  on  them shou ld  

he  so  w ish .  

CHAIRPERSON:    Yes.      

ADV PRETORIUS SC:    He does not  have to  comment  bu t  10 

a t  leas t  he  has the  oppor tun i ty  I  am not  sure  what  you r  

p re fe rence is  Cha i r?  

CHAIRPERSON:    Yes.   So on your  assessment  i f  you  have 

got  to  dea l  w i th  a l l  o f  tha t  how much t ime do you th ink  you 

might  need?  

ADV PRETORIUS SC:    30  to  40  m inutes .  

CHAIRPERSON:    Yes.   Mr  Mpofu  what  i s  your  s i tua t ion?  

ADV MPOFU:    I t  i s  okay Cha i r  we can take  the  break.   

CHAIRPERSON:    I t  i s  okay,  okay le t  us  take  the  tea  

ad journment  i t  i s  ten  to  twe lve  and then we w i l l  resume a t  20 

f i ve  past ,  ja  okay.   We ad journ .    

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Before Mr Pretor ius cont inues Mr Mokhesi  

I  just  want to say that  do you th ink i t  would be unfai r  to you 
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to expect  that  given what you found when you were 

appointed as HOD to this department relat ing to  the R1 

bi l l ion housing project  or R1.3 or R1.4 bi l l ion project  about  

which you test i f ied somet ime last  week – given when you 

knew had happened under the watch of  your predecessor Mr 

Mokoena and the losses – f inancial  losses that  the 

department had suffered money that  was not  accounted for  

which you test i f ied about tax payers money that  seems to 

have been paid away with no real  work being done.  Do you 

think i t  would be unfai r  to expect  that  your at t i tude would be 10 

that  under your watch as Head of  that  department you would 

be more st r icter in terms of  making sure that  processes were 

fol lowed and legis lat ion was fol lowed because you would not  

want something simi lar to happen.  

MR MOKHESI:   Is  the Chai r  saying I  should have been more 

st r icter? 

CHAIRPERSON:   No,  no I  am asking – so maybe let  me put  

i t  th is way.   I t  seems to me that  there may be room for 

saying given what you found when you were appointed as 

Head of  th is department and what I  am talk ing about is the 20 

f inancial  loss incurred by the department in regard to the R1 

bi l l ion housing project  under Mr Mokoena your predecessor.   

Given that  that  is  what you found and i t  was qui te – qui te 

you know a big problem I  would expect  that  you would have 

been more determined to make sure that  such losses as far  
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as possible were avoided under – dur ing your term and that  

for  the – for that  reason you would be str icter in making sure 

that  legislat ion and processes were compl ied wi th  dur ing 

your term.  So I  am put t ing the quest ion,  do you th ink i t  is 

unfai r  to expect  that  that  is the at t i tude you should have 

adopted? 

MR MOKHESI:   Chair  I  do not  th ink i t  is unfair  for – for – to  

expect  that  and you know during that  part icular t ime as wel l  

a lso due considerat ion should be taken that  we part icular ly  – 

there was a per iod where we did not  – where we you know 10 

we – because of  – because of  the discipl inary process and 

so on which – in posi t ions that  we could not  [00:04:14] .   

Somehow even the controls perhaps were not  as they should 

be.    

And as I  re -  indicated I  have done a lot  of  

int rospect ion around this  part icular issue.   And you know I  

cannot undo what has happened but  I  can sincerely do 

something about going forward to say what happened people 

that  I  t rusted you know part icu lar ly those that  I  work wi th.   

Because my at t i tude has always been that  you know unt i l  –  20 

unless a person – because i f  you do not  t rust  individuals that  

you work wi th  i t  is  also a problem because you have to at  the 

posi t ion that  you are holding you have to t rust  individuals 

and hope because this other individuals or th is part icular 

individual  was not  part  of  that  which was there.    
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As I  have indicated that  I  have known him before – 

even before I  jo ined the inst i tut ions .   I  have worked wi th him 

elsewhere and I  know his capabi l i t ies and – and I  thought at  

the t ime this is the person – this is  new blood that  I  needed 

in the inst i tut ion because of  the expert ise.   But  i t  has 

happened and you know I  cannot change i t  and I  fee l  ter r ib le 

about that .  

CHAIRPERSON:   Okay.   Mr Pretor ius.  

ADV PRETORIUS SC:   Thank you.   Thank you Chai r.   Would 

you please go to Bundle FS1 Mr Mokhesi  at  page 59?   10 

MR MOKHESI:   Page 59.  

ADV PRETORIUS SC:   Yes.   Chair  th is is the second 

aff idavi t  of  Mr Mokhesi .   To the best  of  my recol lect ion i t  has 

been admit ted as an exhibi t  but  perhaps just  in case.  

CHAIRPERSON:   What page is i t?  

ADV PRETORIUS SC:   Page 57 – 58 rather of  FS1. 

CHAIRPERSON:   Oh that  is where i t  ends or not? 

ADV PRETORIUS SC:   I t  is Exhibi t  TT2.2 

CHAIRPERSON:   No he gave me FS12 instead of  FS1.   

ADV PRETORIUS SC:   Page 60 of  FS1 is that  your s ignature 20 

Mr Mokhesi? 

MR MOKHESI:   Page 60? 

ADV PRETORIUS SC:   Page 60.  

MR MOKHESI:   Yes.    

ADV PRETORIUS SC:   And this is  your second aff idavi t  to  
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the commission? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   I t  is Exhibi t  TT2.2 Chai r.   I f  you go to 

page 59 paragraph 7.  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   You say in paragraph 7.1:  

“During the t ime of  the Asbestos Audi t  I  

became acquainted wi th Mr Edwin Sodi .   We 

became fr iends.   As a resul t  of  my 

appreciat ion of  Sodi ’s business ski l ls and my 10 

impression that  he enjoyed weal th I  resolved 

to approach Sodi  to jo in me in the investment 

in a property t ransact ion referr ing to the 

acquisi t ion of  the property referred to in  

paragraph 6”.    

The property referred to in paragraph 6 is a  

res ident ia l  property in Bloemfontein,  correct? 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   Paragraph 7.2 and the statement in  

paragraph 7.1 is that  correct  – t rue? 20 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Paragraph 7.2:  

“Sodi  was interested where af ter the Lekomo 

[?]  fami ly t rust  represented by mysel f  

concluded a commercial  t ransact ion.   The 
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terms of  the commercia l  t ransact ion are 

contained in a wri t ten agreement annexed as 

Annexure D. ”  

 We wi l l  get  there now.  Correct .  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   The thi rd  statement you make in 

paragraph 7 says:   

“ I t  needs to be recorded that  at  th is juncture 

that  the Asbestos Audi t  which was conducted 

by Blackhead Consul t ing Pty Limited was 10 

al ready f ina l ised at  the t ime the t ransact ion 

was entered into. ”  

 At  that  stage certainly the stage the agreement was 

entered into payments were st i l l  being made to the Joint  

Venture,  is that  correct? 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   Paragraph 7.4 reads:  

“Sodi  in terms of  the provisions of  our  

agreement cause payment of  the amount of  

R650 000.00 to the t rust  account of  Fraumo 20 

Veman [?]  Joubert  At torneys in  order to  

set t le Sodi ’s port ion of  the purchase 

considerat ion in  respect  of  the property 

investment. ”    

Correct? 
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MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   Now we know that  Sodi  did not  

purchase the property – the t rust  purchased the property,  

correct? 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   And Mr Sodi  himsel f  had no interest  

in the t rust ,  correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   So we know that  Mr Sodi  had no real  

r ight  in the proper ty.   He did not  own i t  whether via a t rust  or 10 

otherwise,  correct? 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   The only obl igat ions and r ights that  

he had appear in  the agreement which we wi l l  refer  to in a 

moment,  correct? 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   You say that :  

“Sodi  was interested where af ter  Lekomo 

Family Trust  represented by mysel f  

concluded a commercial  t ransact ion.”  20 

 Let  us look at  FS1 page 91 please.   Correct  me i f  I  

am wrong or put t ing the posi t ion incorrect ly.   That  is the 

signature page of  the agreement? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   I t  is s igned by yoursel f  on the 1 Apri l  
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and by Mr Sodi  on the 1 Apri l .  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   I f  one goes to page 89 you wi l l  see 

the f i rst  page of  the agreement.  

MR MOKHESI:   Page? 

ADV PRETORIUS SC:   89 of  FS1.  You see that? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   I t  is  an agreement  between 

Blackhead Consul t ing Pty Limited and the Lekomo Family  

Trust  – IT444/2015[B] .  10 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   That  is the regist rat ion number of  the 

t rust? 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   This agreement was signed was i t  in  

th is form each page is in i t ia l led on the 1 Apr i l  2015,  correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   And the… 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Registrat ion deta i ls of  the Lekomo 20 

Family Trust  are there is type face,  correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   We know f rom documents that  are 

at tached that  the t rust  was indeed registered in 2015 but  the 

t rustee f rom FS1 page 84 i f  you would go there was signed 
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on the 4 May 2015 you see that? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   The var ious t rustees signed and you 

as the founder t rustee signed in Bloemfontein on the 4 Apr i l  

2015.   This document was the t rust  deed … 

CHAIRPERSON:   I  am sorry what page did you say we 

should go to Mr Pretor ius?  Did you say we should go… 

ADV PRETORIUS SC:   Page 84.  

CHAIRPERSON:   Did you say 84?  84.  

ADV PRETORIUS SC:   Th is is – 84 – th is is the s ignature 10 

page of  the t rust  deed.  

CHAIRPERSON:   Oh okay.  

ADV PRETORIUS SC:   The f i rst  page is at  page 62.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   So the t rust  deed was off ic ia l ly  

created or off ic ia l ly s igned and the t rust  created on the 4 

May 2015, correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   And i t  is  on ly af ter that  that  the t rust  

could have been given a regist rat ion number because i t  d id 20 

not  exist  before 4 May 2015, correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   4 May – yes 4 May 2015.  So when 

the agreement was signed in Apri l  there was no t rust  f i rst ly  

and i t  could not  have had a regist rat ion number because i t  
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could not  have been registered by that  date.  

MR MOKHESI:   Okay.   The… 

ADV PRETORIUS SC:   Can you explain that? 

MR MOKHESI:   Can I  just… 

ADV PRETORIUS SC:   I t  seems to me that  the… 

MR MOKHESI:   Can I  respond to that? 

ADV PRETORIUS SC:   The – wel l  perhaps you should 

explain before I  suggest  an examinat ion.  

CHAIRPERSON:   And please look this side.  

MR MOKHESI:   Okay.   We – in terms of  the agreement to 10 

form a t rust  was al ready there.   Indeed, the agreement was 

concluded on the 5t h;  the t rust  was subsequent ly  formed 

thereaf ter.   The – the t rust  number was put  there later.   This 

is what I  – we – in terms of  the [00:16:50]  that  the – was 

going to be used around for the acquisi t ion of  th is – of  th is 

property indeed agreement was that  I  would form a t rust .   

A l though indeed the number the t rust  was registered later 

and the purchase of  the property of  course also was later.   

But  the agreement had al ready been reached.  

ADV PRETORIUS SC:   Let  us get  to whether the agreement  20 

of  Apri l  ref lects the correct  facts in a moment.   But  I  

understand i t  reasonable to conclude that  the t rust  was 

created as a vehicle to conduct  th is  t ransact ion.  

MR MOKHESI:   We already had an agreement Mr Pretor ius.   

We al ready had an agreement even though the t rust  was 
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registered later.   Because current ly  the t rust  – the only asset  

that  the t rust  holds is th is asset .  

ADV PRETORIUS SC:   So my proposi t ion that  I  am put t ing to 

you seems fai r  Mr Mokhesi  that  you decided wi th Mr Sodi  to  

create a t rust  that  would own the property.  

MR MOKHESI:   Yes.  

CHAIRPERSON:   The answer was yes? 

MR MOKHESI:   Correct .  

CHAIRPERSON:   is that  r ight  the answer was yes.  

MR MOKHESI:   Correct .  10 

ADV PRETORIUS SC:   And so the insofar as the agreement  

was entered into before the t rust  was created i t  records 

something that  could not  have been correct .   Because at  the 

t ime the agreement was entered into no t rust  existed yet  the 

agreement ref lects that  the t rust  did exist  at  the t ime.  

MR MOKHESI:   There was no t rust  at  the t ime but  the 

agreement was that  we wi l l  form – I  wi l l  form a t rust .  

ADV PRETORIUS SC:   Yes a lr ight  so we are at  least  on the 

same pages as i t  were.   The way that  th is arrangement was 

made f rom Mr Sodi ’s  point  of  v iew he makes a payment  to 20 

the t rust  account of  an at torney,  correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   I f  one fol lows the t rai l  that  payment  

then is al located to the benef i t  of  the Lekomo Trust ,  correct? 

MR MOKHESI:   Yes.  
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ADV PRETORIUS SC:   So – and the property is not  

registered ei ther in your name or in Mr Sodi ’s name, correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Even though i t  is a jo int  investment.  

MR MOKHESI:   Ja.  

ADV PRETORIUS SC:   Correct .  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   So nowhere in Mr Sodi ’s books as i t  

were does i t  appear that  he made a payment for your  benef i t  

or for the jo int  investment let  me put  i t  neut ral ly.   Nowhere 10 

does i t  appear that  he is the owner of  a property together 

wi th you in any record.   Correct? 

MR MOKHESI:   Wel l  I  do not  know what actual ly  is in Mr 

Sodi ’s [mumbl ing] .  

ADV PRETORIUS SC:   Wel l  i t  does not  appear – i t  would not  

appear in any bank accounts that… 

CHAIRPERSON:   Wel l  he means there is no documents that 

would ref lect  that  anywhere.   He means there is no document 

anywhere that  would ref lect  that  Mr Sodi  owns the property 

or has r ights into the property.  20 

MR MOKHESI:   No he only has – he only has a not  real  r ight  

I  th ink personal  r ight  in terms of… 

ADV PRETORIUS SC:   Yes but  apart  f rom that  agreement 

which creates the personal  r ight  as opposed to the real  r ight  

that  Mr Sodi  has as investor in a property and that  is another 
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issue that  maybe Mr Sodi  can explain.   There is no off ic ia l  

record in other  words there is  no – nothing in the deeds 

off ice that  shows that  Mr Sodi  owns a property wi th you.   

There is nothing in any bank account that  shows a payment 

to you.   Correct?  Al l  that  exis ts is a payment  to an 

at torney’s t rust  account.   That  is in Mr Sodi ’s records 

presumably.   And i t  does not  show his interest  in a property 

together wi th you.   There is no document that  would show 

that  except  the agreement pr ivately entered into between 

you and he.  10 

MR MOKHESI:   In  respect  of  the property.  

ADV PRETORIUS SC:   Yes.  

MR MOKHESI:   That  is the agreement that  -  is i t  – yes.  

ADV PRETORIUS SC:   Yes.   As far as you are concerned 

there is no record in your bank accounts of  money being 

received f rom Mr Sodi ,  correct? 

MR MOKHESI:   No i t  could not  be – i t  could not  – the record 

that  exists is the record in the at torneys.  

ADV PRETORIUS SC:   Yes.  

MR MOKHESI:    Right .   P lus you know there is a t ra i t  about  20 

that  p lus that  for  the acquisi t ion of  the property in which 

instance I  have on my side I  have raised 60% of  the requi red 

through a bond and him 40% of  the property.  

CHAIRPERSON:   P lease look this side.  

MR MOKHESI:   Sorry,  sorry Chai r.  
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CHAIRPERSON:   Just  so that  – I  do not  hear.  

MR MOKHESI:   I  am saying – I  am saying the record that  is 

– that  is avai lable is the record – i t  is  what  goes to the 

t ransferr ing or the t ransferr ing at torney and plus the 

purchase later stage in – on the – on the deeds – on the t i t le  

deed which indicates the ful l  amount plus what I  have raised 

0% of  the required capi tal  and 40% of  – the ful l  amount is  

ref lected.  

CHAIRPERSON:   But  Mr Pretor ius ’ proposi t ion or quest ion.  

MR MOKHESI:   Yes.  10 

CHAIRPERSON:   Is that  even in your bank accounts there 

would be nothing that  would show that  Mr Sodi  put  in th is 

amount for th is  jo int  venture between the two of  you 

concerning this property.  

MR MOKHESI:   I t  cannot be on my…. 

CHAIRPERSON:   Is that  correct ,  is that  not  correct? 

MR MOKHESI:   Yes but  i t  cannot be on my bank account  i f  

the – i f  our  agreement was for investment in a property – in  

propert ies.   I t  could not  be in my bank account.  

ADV PRETORIUS SC:   Wel l  whether  i t  could not  be or was 20 

not  the fact  that  i t  – nothing appeared in your own bank 

accounts in relat ion to any money given to you by Mr Sodi .  

MR MOKHESI:   This money is  not  given to me i t  is  for 

investment purposes.   Maybe let  me t ry and indicate that  the 

property that  is in  Bloemfontein that  is what my pr imary resi  
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– i t  is not  my pr imary resident ia l  property.    

I  am stay ing in  that  property because I  work in 

Bloemfontein.   That  is  the only reason why I  had to  do i t  and 

I  a lso stay there for – sorry – I  a lso stay there – you know i f  

you want to stay in a place for more than three years the 

ru le of  thumb is instead of  rent ing you must  buy.   And I  have 

stayed indeed for  the past  three years or  so before th is I  had 

al ready changed – I  had rented and moved twice f rom 

di fferent  places simply because the – the landlords were 

sel l ing at  that  par t icular  –  and I  could not  get  the 100% bond 10 

f rom the bank.    

Why I  could not  get  a 100% I  –  ABSA picked up that  I  

had a – a judgment against  me which was obta ined by SARS 

and therefore my credi t  rat ing could not  be in a posi t ion to  

offer  me to be able to raise the 100% bonding.   I  must  also 

indicate that  before I  get  to know that  Mr Sodi  is invest ing in  

propert ies I  had a lso approached fami ly members who are in 

– who are also albei t  in a smal l  way who are also involved in  

property investment but  they could not  come to me – af ter  

they – they could not  – they were not  in the posi t ion to  20 

support  me in that  because of  the commitment at  that  

part icular t ime.  So this was not  – and – this was not  money 

for me because i t  has got  to go back to Sodi  as an investor.   

F i rst  the guaranteed capi tal  p lus whatever surplus or prof i t  

one of  60/40 prof i t  shar ing.  
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CHAIRPERSON:   But  you – i t  seems f rom what you just  said 

that  you needed to have – you needed accommodat ion in  

Bloemfontein,  is that  r ight? 

MR MOKHESI:   Correct .  

CHAIRPERSON:   And you had chal lenges in get t ing a ful l  

bond because of  the SARS judgment,  is that  r ight? 

MR MOKHESI:   Correct .   Which I  was not  aware of .  

CHAIRPERSON:   Sorry? 

MR MOKHESI:   I  am saying which I  was not  aware of .  

CHAIRPERSON:   Unt i l  ABSA raised i t .  10 

MR MOKHESI:   Unt i l  ABSA raised i t .  

CHAIRPERSON:   Yes.   Yes.   Yes.   You then – you then 

approached Mr Sodi ,  is that  r ight? 

MR MOKHESI:   Correct  because I  learned that  he – he also 

invests in property.   He has – he has investment in property.  

CHAIRPERSON:   Yes and then the two of  you had a 

discussion about invest ing in some property? 

MR MOKHESI:   Yes.  

CHAIRPERSON:   And f rom what I  see i t  looks l ike you were 

not  ta lk ing about propert ies you were talk ing about just  one 20 

property.  

MR MOKHESI:   Just  … 

CHAIRPERSON:   Just  one property,  is that  r ight? 

MR MOKHESI:   Especial ly that  – that  yes.  

CHAIRPERSON:   A speci f ic property.  
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MR MOKHESI:   That  speci f ic property.  

CHAIRPERSON:   Had you ident i f ied the property by the t ime 

the two of  you spoke? 

MR MOKHESI:   No we have not .  

CHAIRPERSON:   You have not .  

MR MOKHESI:   There is not  much here.   Let  me t ry and 

explain Chai r  – th is process Chai r.   You see i f  – because 

when we enter in to that  type of  [00:28:40]  i t  cannot  just  be 

any property  i t  has got  to be a property  that  can demonstrate 

the appreciat ion in value because issues l ike locat ion and so 10 

on becomes important  r ight .    

Now i f  you – i f  you – wi th al l  th is  part icular issues 

you wi l l  normal ly  say to the estate agent  th is  is what I  am 

looking for r ight .   And i t  must  also be a secure property  

because that  is not  my pr imary res idence and I  must  not  be 

worr ied when I  am away for an extended longer per iod that  

you know what is happening there and so on.    

So – and the area as wel l  becomes key – becomes very 

important  as wel l .   Now you give the – the estate agent  to 

say r ight  th is  is what I  am looking for  and indeed he goes out  20 

and he ident i f ies a – a property.   To say this is the property 

that  I  th ink which indeed is the property that  is secure i t  is in 

an area – in fact  i t  is a new area in Bloemfontein over  – over  

twenty up t i l l  now.  You know, on i ts turn,  i t  has been.. .  the 

pr ices have been going there at  16. . .  ag,  sorry,  at  11%.  That  
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informat ion is. . .  had been going there at  11% per annum, 

r ight .    

 Now,  and obviously,  i f  you have to ask somebody to 

invest .   You know i f  I  were to ask you to say:   Please,  invest  

wi th me in th is part icu lar programme.   

 The quest ion is why should I  invest  wi th you when I  can 

take my money,  for example,  and put  i t  e lsewhere?  In the 

bank where there is a r isk-f ree.   You know, you sleep very 

wel l .   You do not  have to worry and then you wi l l  get  your. . .   

 You must demonstrate that  you are going to get  a return 10 

on investment that  is more than what you would get  i f  you 

were to put  in a r isk-f ree investment.    

 Now what is the most . . .  what  is a  r isk-f ree investment 

in. . .  that  is avai lable around?  You know,  not  even the bank.   

The absolute r isk-f ree investment that  you can compare i t  

wi th i t  is a Treasury Bonds Investment which forms the 

basis.    

 I f  I  take this money for a per iod of  an investment of  

seven years and put  i t  in a Treasury bond, how much wi l l  I  

get  in terms of  value of  that  investment?   20 

 Obviously,  the Treasury bonds have got  di fferent  

matur i ty per iods,  okay.   I  am just  t ry ing to give the thought 

what. . .  the thought behind this part icular issue.    

CHAIRPERSON :    Ja.    

MR MOKHESI :    Okay.   The Treasury bond that  matches the 
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matur i ty per iod of  th is  investment is R197 which is 5.5 CPI  

of  a rate of  5.5% because i t  is the safest  investment  that  is  

r isk-f ree that  is  avai lab le that  wi l l  match the investment  

per iod or the matur i ty per iod of  that  which is seven years.    

 Okay,  i t  was issued in 2001 but  the matur i ty per iod of  i t  

is December 2023 which nicely  makes the seven. . .  th is. . .  ag ,  

for the seven years of  that  investment.  

 Now what I  have done on al l . . .  in terms of  the return of  

the investment for the port ion of . . .  he wi l l  come out  bet ter 

than when he play i t . . .  when he puts that  money in  a r isk-10 

f ree investment of  5.5.    

 So the sums that  I  worked out ,  i f  he puts that  for that  

part icular seven per iod,  i t  works out  roughly around 950 000.   

But  i f  he invests in th is part icular for  a  seven-year per iod,  he 

wi l l  get  f i rst  h is fu l l  capi tal  950 plus approximately  

roundabout 350 000 which works out  1.1 mi l l ion that  he wi l l  

get  on his investment.  

 How does that  happen for example?  Now the bond that  

are taken on the one mi l l ion,  in fact ,  a l l  the r isk that  re lease 

for the propert ies are wi th me okay and not  wi th me.  That  20 

means,  your property rates,  proper ty insurance,  suretyship 

and so on.   They are wi th me.  

 Now how does that  happen?  The loan per iod of  the one 

mi l l ion bond that  I  have taken,  i t  is over a per iod of  20-

years.   The insta lment on that  i t  is roughly around about  



28 SEPTEMBER 2020 – DAY 272 
 

Page 83 of 244 
 

7 800.   The interest ,  i t  is 6.8.   This is the cont ract  that  I  have 

signed with the bank.    

 Now I  am not  paying 7 600.   I  am actual ly paying 15 000 

of  that  bond,  of  that  part icular bond.   Why?  To reduce the 

repayment per iod and by so doing,  I  have halved the 

repayment per iod.   Instead of  20-years to 10-years.  

 Now the balance of  the capi tal  as at  the end of . . .  in 

per iod seven,  in seven years wi l l  be roughly around about  

300 000 in the manner that  I  have been paying consistent ly 

more.  10 

 I  th ink you wi l l  a lso appreciate and know that  i f  you pay 

more on a bond, you tend to  reduce the per iod very quickly 

because bond payments ’ interest  on that  are,  you know,  the 

bond is. . .  i t  is on a dai ly basis.   Interest  is  charged on a 

dai ly basis.   I t  therefore pays. . .  i t  pays to pay a l i t t le bi t  

more.  

 Which then says at  the t ime when we were se l l ing the 

property because r ight  now, the propert ies in that  part icular 

area,  you know,  the last  saves(?)  f rom September. . .  f rom 

August  up to September,  for example,  the lowest  was at  1.8 20 

and the highest  was 2.6.  

 Now i f  I  were to sel l  th is part icular property now, I  wi l l  

easi ly sel l  i t  for  2 mi l l ion.   However,  I  cannot do at  th is  

part icular. . .  because the only person who wi l l  benef i t  

current ly out  of  the. . .  i f  I  were to sel l  i t  now, i t  wi l l  be the 
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other party and not  mysel f .    

 Taking into considerat ion that  current ly al l  the costs that  

re lays to  those propert ies are wi th me.   So at  the end of . . .  I  

wi l l  have to wai t  for  seven years to be. . .  to  sel l  so that  i t  can 

be for mutual  benef i t  of  both of  us because current ly,  the 

favour is on his side given the r isk that  I  have taken.    

CHAIRPERSON :    But  the idea between the two of  you of  

investment and property was l imi ted to th is property.   

Subsequent to th is t ransact ion,  the two of  you did not  

involve. . .  d id  not  get  involved in any other  propert ies 10 

together,  or did you? 

MR MOKHESI :    Wel l ,  he himsel f  has got  investment in other  

propert ies as . . . [ intervenes]   

CHAIRPERSON :    Yes,  but  the two of  you? 

MR MOKHESI :    I t  was only to th is part icular . . . [ intervenes]   

CHAIRPERSON :    Only th is property? 

MR MOKHESI :    Only in part icular to  th is property.  

CHAIRPERSON :    Yes.   Mr Pretor ius.  

ADV PRETORIUS SC :    As I  understand f rom your answer 

two facts at  least  emerged.  The f i rst  is that  you could not  20 

ra ise a bond beyond a mi l l ion rand.   Correct? 

MR MOKHESI :    I  could not .  

ADV PRETORIUS SC :    The second is that  you intended to 

l ive in the house and did l ive in the house.  

MR MOKHESI :    Yes.  
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ADV PRETORIUS SC :    So in order to obtain a house worth 

R 1.6 mi l l ion in a secure estate wi th al l  the at t r ibutes you 

have spoken of ,  you needed assistance.   Correct? 

MR MOKHESI :    Correct .  

ADV PRETORIUS SC :    And you have been able wi th your  

l imi ted abi l i ty to ra ise bond f inance or del imi ted abi l i ty to 

ra ise bond f inance to l ive in that  house since 2015.  Correct? 

MR MOKHESI :    Correct .  

ADV PRETORIUS SC :    Would you that ,  at  the very least ,  

af ter seven years,  as you say i t  on your calculat ions,  th is  10 

arrangement between you and Mr Sodi  would have been 

mutual ly benef ic ia l .  

MR MOKHESI :    At  th is stage,  i f . . .  as I  have indicated,  i t  is 

mutual ly  benef ic ia l ,  okay,  in terms of  the per iod.   Because 

understand that  a l l ,  what  I  wi l l  refer as landlord expenses,  so 

to speak,  are wi th  me.  

ADV PRETORIUS SC :    Sorry.   Yes,  had you f in ished? 

MR MOKHESI :    Okay.  

ADV PRETORIUS SC :    I  d id not  want to interrupt  you.   I  am 

sorry.   I f  you have not  f in ished,  please . . . [ intervenes]   20 

MR MOKHESI :    No,  what I  am saying.   The point  I  am trying 

to make Mr Pretor ius is.   You know, the amount of . . .  a l l  the 

expenses,  your maintenance,  property,  taxes,  insurance and 

over and above that . . .   

 I  have also indicated that  I  am paying more to reduce 
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the repayment per iod and possible  at  the end of  ten years 

. . .because in these instances,  the p lan is af ter seven years,  

ei ther two things wi l l  happen, r ight?  I  wi l l  ref inance the 

property further or  s imple sel l  i t  outr ight .   A l r ight? 

ADV PRETORIUS SC :    Yes,  I  understand.  

MR MOKHESI :    And make the calculat ions in terms of  what  

should have been,  okay? 

ADV PRETORIUS SC :    Can . . . [ intervenes]   

MR MOKHESI :    But . . .  Okay.  

ADV PRETORIUS SC :    I  am sorry.  10 

MR MOKHESI :    That  is the decision that  one wi l l  have to 

make at  that  part icu lar. . .  but  his  or ig inal  investment is 

guaranteed.  

ADV PRETORIUS SC :    Wel l ,  that  is the point  we wi l l  come 

to in a moment.   Can you explain why Mr Sodi  who wants to  

invest  in property,  would not  register a share of  that  property 

in his name but  l imi t  h is r ights to the r ights against  a fami ly 

t rust?  Can you explain why he would do that?   

 Ordinar i ly,  an investor in property would want r ights in  

that  property.   I  would understand.   But  in th is case,  al l  he 20 

does is enter into an agreement wi th a t rust  and presumable 

any col lapse of  th is whole scheme would leave him with 

r ights against  a t rust  only.   

MR MOKHESI :    Wel l ,  how would i t  so col lapse in these 

instances because. . .  i t  is what i t  is  Mr Pretor ius.   I  do not  to 
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say why would he do that? 

ADV PRETORIUS SC :    Because something could happen to 

you.   You could go insolvent .   You could fal l  i l l .   God forbid,  

you could . . . [ intervenes]   

MR MOKHESI :    Ja,  so much the reason.  

ADV PRETORIUS SC :    Too much.. .  sorry.  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC :    Thank . . . [ intervenes]    

MR MOKHESI :    Okay.   Al r ight .   Sorry,  sorry.  

ADV PRETORIUS SC :    For one or  other reason,  you could 10 

stop payment.   That  property  could be at tached by the bank.  

Al l  that  Mr Sodi  would have would be r ights against  a fami ly  

t rust  which might  at  that  stage just  be an empty shel l .   He 

does not  have the securi ty of  th is investment in the property.   

That  is st range.  

MR MOKHESI :    Okay alr ight .   Let  us look at  what  is the 

value of  th is part icular  house and the value of  the. . .  or the 

bond i tsel f ,  where i t  is.   Now, what. . .  now assuming that . . .  

assuming what you are saying . . . [ intervenes]   

CHAIRPERSON :    I  am sorry Mr Mokhesi  . . . [ intervenes]   20 

MR MOKHESI :    Oh,  I  am sorry,  sorry.  

CHAIRPERSON :    I  am sorry.   I  am going to interrupt  you.   I  

th ink you seek to answer Mr Pretor ius ’ quest ions on the 

basis of  what the value of  the house is now.   I  th ink his 

quest ion requi res you to cast  your mind back to the t ime the 
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agreement was made to say,  he is saying to you.   Mr Sodi . . .   

 One would have expected that  Mr  Sodi  would insis t  on 

having r ights in the property i tsel f  rather than having you did 

i t  w i th  i t  personal  r ights.   Personal  r ights in terms of  the 

agreement.    

MR MOKHESI :    H ’m.  

CHAIRPERSON :    So he is saying that  is st range.   Are you 

able to explain why he would have done that  in the l ight  of  

the r isks that  he has already art iculated? 

MR MOKHESI :    Oh,  okay.  10 

CHAIRPERSON :    And I  th ink I  would add because you did 

say that  he is involved in a lot  of  propert ies.   Now somebody 

involve in a lot  of  propert ies would know def in i te ly  that  i f  he 

real ly has an interest  in that  property,  he should have r ights 

in the property.   So that ,  despi te that  probable knowledge of  

his part  . . . [ intervenes]   

MR MOKHESI :    Okay.  

CHAIRPERSON :    . . .he decided to agree to an arrangement  

which did not  involve such r ights,  i t  is st range.   Are you able 

to say why that  is  not  st range as you see i t  or is  st range but  20 

i t  should be understood in a certain context? 

MR MOKHESI :    Okay maybe.. .  you know, maybe to t ry and 

answer for Mr Sodi .  

CHAIRPERSON :    Wel l ,  you are not  answer ing for Mr Sodi .   

You are answering for  yoursel f  because you see this 
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t ransact ion occurs between you or  your  fami ly t rust  and Mr 

Sodi  about  four,  f ive,  s ix months or so af ter Mr Sodi ’s 

company has been given the job that  i t  was given i f  you look 

at  the Service Level  Agreement when i t  was s igned.  

MR MOKHESI :    A lr ight .  

CHAIRPERSON :    H’m.  

MR MOKHESI :    Maybe Chai r,  i t  could be in the manner of  

the commitment that  I  put  or  the r isk that  I  p laced mysel f  in  

the property,  the investment part  of  i t  to say,  I  am more than 

him in terms of  the proport ion in  that  part icular property.   10 

The suretyship and so on.    

 Now, that . . .  and further that  one has. . .  you know, unt i l  

such t ime we are. . .  we have,  you know, have come to the 

end of  the term, for a lack of  a bet ter word.    

 In other words,  end of  the term of  the seven years or  

when I  have insisted or kept  away f rom, you know, put t ing 

the t rust  at  r isk,  e i ther by t rading and so on.    

 That  I  have done with the t rust  but  the t rust  a lso 

commits further in terms of  i ts ob l igat ions beyond what i t  

has.   Beyond what i t  has done.  The f i rst . . .  the main 20 

at t r ibutor  of  th is  t rust ,  of  course,  is the bank.   And i t  has 

also bui l t  some sort  of  equi ty through.. .   

 I  wi l l  say,  through accelerat ion of  payments on my side 

so that  there is ne i ther r isk for mysel f  or for the investor.   So 

that  perhaps could have been a reason.  
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CHAIRPERSON :    But  do you accept  the proposi t ion that  th is  

is st range that  he was prepared to agree to an arrangement 

in terms of  which he would have no r ights in  the property  

i tsel f?  His r ights would be l imi ted to personal  r ights in terms 

of  the agreement.   Do you accept  that  that  is  st range 

part icular ly or somebody who is qu i te involved in propert ies? 

MR MOKHESI :    Wel l ,  I  have put  up the proposal  and he has 

accepted i t  Chairperson.  

CHAIRPERSON :    Yes.  

MR MOKHESI :    So. . .  10 

CHAIRPERSON :    Yes.  

MR MOKHESI :    You know, i t  was upon him to say:   No,  th is  

is further what I  wanted.  

CHAIRPERSON :    Yes.  

MR MOKHESI :    You know and so on.  

CHAIRPERSON :    Yes.  

MR MOKHESI :    Di fferent  investors wi l l  have the 

. . . [ intervenes]   

CHAIRPERSON :    Mr Pretor ius.  

ADV PRETORIUS SC :    Mr Mokhesi ,  i f  one looks at  the 20 

documentat ion relat ing to th is arrangement and agreement 

and assuming that  i t  is genuine and not  just  a cover for a 

donat ion to. . .  and that  is an assumpt ion that  is made here 

for the purposes of  these quest ions.   But  i t  is not  accepted.  

Certainly,  by the legal  team as necessari ly a  correct  
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assumpt ion.    

 You were able to  buy a property in which you were to  

res ide now for at  least  f ive years wi th,  at  that  t ime,  

R1.6 mi l l ion when you could only raise a bond of  a  mi l l ion 

rand.   Correct? 

MR MOKHESI :    Yes,  one mi l l ion.  

ADV PRETORIUS SC :    Not  only did you enjoy personal  

occupat ion of  the house but  also you enjoyed the benef i t  of  

what you have descr ibed as a potent ia l ly prof i table 

investment af ter seven years.   Correct? 10 

MR MOKHESI :    Correct .  

ADV PRETORIUS SC :    Which you would not  have had,  

ei ther which you would not  have had,  had Mr Sodi  not  

invested R 650 000,00 in the scheme.  Correct? 

MR MOKHESI :    Ja,  but  that  is an investment Mr Pretor ius.   I  

th ink I  made that  point  to say i t  is a  commercial  t ransact ion.  

ADV PRETORIUS SC :    Yes,  but  had he not  made that  

investment,  you would not  have enjoyed in that  residence in 

that  house by . . . [ intervenes]   

CHAIRPERSON :    I  am sorry,  Mr Pretor ius.  20 

ADV PRETORIUS SC :    Yes.  

CHAIRPERSON :    I  th ink Mr Mpofu wants to say something.   

You can say i t  f rom where you are.  

ADV MPOFU :    Oh,  okay.  

CHAIRPERSON :    Ja.   
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ADV MPOFU :    Thank you.   Chai rperson,  I  am.. .  I  have lef t  

th is for a l i t t le b i t  because I  d id not  want to interrupt  Mr 

Pretor ius.   So I  th ink now i t  was get t ing into the area 

. . . [ intervenes]   

CHAIRPERSON :    The area that  . . . [ intervenes]   

ADV MPOFU :    Yes because i t  is c lear what Mr Pretor ius is  

doing.   The wi tness might  not  be aware.  

CHAIRPERSON :    H’m.  

ADV MPOFU :    He is now establ ish ing an element of  a cr ime 

which is the benef i t  or potent ia l  benef i t .    10 

CHAIRPERSON :    H’m.  

ADV MPOFU :    And that  is exact ly where. . .  we are not  

supposed to go.   He,  of  course,  is not  deal ing wi th other  

elements,  l ike mens rea  and so on but  we a l l  know that  th is  

is a crucial  e lement of  some of  the things that  are being 

invest igated,  al legedly invest igated.  

ADV PRETORIUS SC :    Wel l ,  just  two points Chai r.   The f i rst  

is that  there must  be a posi t ive assert ion that  th is is  an 

incr iminat ing quest ion and rel iance must  be made on that  

assert ion.   So what Mr Mpofu has said,  appears to have said 20 

and one can accept  that .  

CHAIRPERSON :    You conf i rm Mr Mpofu? 

ADV MPOFU :    Yes,  I  do.   I  do conf i rm that .   

CHAIRPERSON :    Okay.  

ADV MPOFU :    Wel l ,  that  is the crux of  the object ion.  
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CHAIRPERSON :    Okay.  

ADV PRETORIUS SC :    The second is.   We have done our  

homework in rela t ion to th is and other matters.   You wi l l  

know the publ icat ion of  beer(?) on commissions of  inquiry,  

internat ional  leading publ icat ion,  where he deals wi th the 

quest ion of  incr iminat ing issues or quest ions.    

 In order to be fa i r  to the wi tness,  i t  goes further than 

simple:   Did you commit  a cr ime, yes or no?   

 Such a quest ion that  might  el ic i t  e lements of  an offence 

or  lead to  further  invest igat ions which may expose an 10 

offence,  is a grey area but . . .  yes,  i t  is an incr iminat ing 

quest ion insofar as i t  seeks to establ ish an element of  a  

cr ime.   

CHAIRPERSON :    Okay.   That  then,  I  guess that  was not  

your last  quest ion? 

ADV PRETORIUS SC :    No.  

CHAIRPERSON :    Or was i t?  

ADV PRETORIUS SC :    No,  I  have more quest ions.  

CHAIRPERSON :    Okay.   Okay the you move to other 

quest ions then.  20 

ADV PRETORIUS SC :    And I  am not  c lear that  Mr Mpofu did 

that  to cut  me short .   [ laughing]    

CHAIRPERSON :    [ laughing]    

ADV PRETORIUS SC :    Okay let  us leave aside the issue of  

benef i t .   I  th ink the quest ion has been answered in any 
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event .   The issue is now whether i t  can be used against  you.   

The agreement i tsel f . . . [ intervenes]   

CHAIRPERSON :    Let  me ask th is quest ion Mr Pretor ius 

before you proceed.  Mr Mokhesi ,  you did say that  Mr Sodi  

has a lot  of  propert ies in which he is involved.   Would you 

know whether he has a property development business or is 

i t  propert ies that  he just  buys? 

MR MOKHESI :    Ja,  what I  have. . .  he invests in 

. . . [ intervenes]   

CHAIRPERSON :    In propert ies.  10 

MR MOKHESI :    . . . in propert ies.  

CHAIRPERSON :    Ja.  

MR MOKHESI :    You know, in var ious areas.  

CHAIRPERSON :    Yes,  okay.  

MR MOKHESI :    A l l  in the Free State.  

CHAIRPERSON :    Okay.   Okay.  

MR MOKHESI :    I  th ink in the Eastern and Western Cape and 

so on.  

CHAIRPERSON :    Okay your voice is . . . [ intervenes]   

MR MOKHESI :    Sorry.    20 

CHAIRPERSON :    I  th ink. . . [ intervenes]   

MR MOKHESI :    Ja.   I  am saying,  he. . .  I  know that  he invests 

in propert ies.   L ike,  in. . .  I  know that  in the Free State,  he 

has invested.   Even in propert ies,  I  th ink as wel l  in the 

Western Cape . . . [ intervenes]   
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CHAIRPERSON :    Ja,  your voice goes down.  

MR MOKHESI :    And so on.  

CHAIRPERSON :    Ja.   Okay you know that  he invests in  

many propert ies.   Is that  r ight  

MR MOKHESI :    Yes.  

CHAIRPERSON :    Okay.   He could have invested in any 

property that  he l iked in the area where this part icular 

property on h is own without  you?  Do you know or do you not  

know whether he could have done that  on his own? 

MR MOKHESI :    I  honest ly do not  know whether he could 10 

have done i t  on his own.  

CHAIRPERSON :    Yes.   Wel l ,  you see,  when one looks at  the 

agreement that  the two of  you concluded,  one gets the 

impression that  he was not  bothered about th is  

R 650 000,00.   He did not  bother to say:   I  must  be part . . .  I  

must  be one of  the owners of  the property.    

 He paid the R 650 000,00 and on the assumpt ion that  

th is agreement was. . .  is genuine,  concluded the sacrament.   

And maybe basica l ly to assist  you.    

 Otherwise,  he did not  need to have any. . .  to invest  in 20 

any property wi th  you.   He could have invested on his own 

as he has done with other proper t ies.   And maybe he was 

assist ing you.  

MR MOKHESI :    Wel l ,  there are propert ies where 

. . . [ intervenes]   
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ADV MPOFU :    Chai rperson,  sorry.  

CHAIRPERSON :    Sorry.   [ laughing]   You say even the 

Chairperson. . .  [ laughing]    

ADV MPOFU :    Yes.   I  th ink Mr Pretor ius wi l l  have to be the 

adjudicator.  

CHAIRPERSON :    [ laughing]    

ADV MPOFU :    Because I  am object ing to the quest ion of  the 

Chairperson.  

CHAIRPERSON :    [ laughing]    

ADV MPOFU :    I  th ink Chai r.  10 

CHAIRPERSON :    Yes? 

ADV MPOFU :    In  fa i rness,  I  understand what Chai r  is t ry ing 

to say but  . . . [ intervenes]   

CHAIRPERSON :    Yes.   Okay.   No,  that  is f ine.   You do not  

have to respond to that .   Mr Pretor ius.  

ADV PRETORIUS SC :    Yes.   I  am ent i t led Chai r  to  answer 

quest ions insofar as they ref lect  on Mr Sodi ’s conduct .    

ADV MPOFU :    What. . .  I  am sorry,  Chai r.   Of  course,  Mr 

Pretor ius is correct  but  the in relat ion to the real  quest ion of  

sel f -examinat ion and so on.   But  the. . .  what I  am object  20 

against  is for  him to ask this wi tness to speculate on 

whatever was happening in the mind of  Mr Sodi .   As I  say,  

outside of  the main issue which is the sel f - incr iminat ion 

issue.  

CHAIRPERSON :    Yes.  
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ADV MPOFU :    I t  is  a  waste of  t ime because i t  is  not  

. . . [ intervenes]   

CHAIRPERSON :    I  th ink let  us wai t  unt i l  there is  an 

object ion f rom the quest ion.  

ADV MPOFU :    Yes.  

CHAIRPERSON :    Ja.  

ADV PRETORIUS SC :    A l l  I  intend to do is to put  to you 

certain c lauses of  the agreement  so that  I  can understand 

what you say about those clauses.   What I  would wish to do 

and i f  there is an object ion,  we can deal  wi th i t  at  the t ime.   10 

 I f  one goes to FS1 at  page 89,  you wi l l  see there that  

that  is the agreement.   FS1, page 89.    

CHAIRPERSON :    Time f l ies.   I  see we are two minutes past  

one.   But  I  th ink we are close to f in ishing,  are we not? 

ADV PRETORIUS SC :    Wel l ,  Publ ic Protector ’s f ind ings.  

CHAIRPERSON :    Yes.  

ADV PRETORIUS SC :    I  wi l l  be very br ief  in my quest ions.  

CHAIRPERSON :    Ja.  

ADV PRETORIUS SC :    That  I  can undertake.  

CHAIRPERSON :    Okay maybe let  us cont inue.   What is your 20 

est imate? 

ADV PRETORIUS SC :    Of  how long my quest ions wi l l  take? 

CHAIRPERSON :    Ja and answers . . . [ intervenes]   

ADV PRETORIUS SC :    I t  wi l l  take a very short  t ime.  Five to 

ten minutes.   But  i t  is the answers I  cannot control .  
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CHAIRPERSON :    Ja.   Okay Mr Mpofu,  I  th ink let  us t ry and 

cont inue.  

ADV MPOFU :    I  am very indebted.  

CHAIRPERSON :    Ja,  so that  when we take lunch,  we are 

done with Mr Mokhesi .  

ADV MPOFU :    Thank you,  Chai r.  

ADV PRETORIUS SC :    Yes.   Thank you.  

CHAIRPERSON :    Okay al r ight .   Let  us do that .  

ADV PRETORIUS SC :    A l r ight .   Let  us t ry and move as fast  

as we can.  10 

CHAIRPERSON :    Wel l ,  I  know that  there is a t ime when I  

a l lowed Mr Mokhesi  qu i te some leeway in explaining. . .  I  d id 

so del iberately.   I  could have cut  him short  but  I  thought i t  is 

an important  part ,  at  least  for him, to give that  explanat ion.   

So but  in order for us to t ry and f in ish reasonable soon,  I  

might  interrupt  and keep him to the quest ions.   

ADV PRETORIUS SC :    Yes.   And I  wi l l  t ry and avoid 

quest ions that  are merely put t ing the exact  issues I  want to  

ra ise in the context .  

CHAIRPERSON :    Yes.  20 

ADV PRETORIUS SC :    And I  wi l l  go di rect ly  there.   

Paragraph 2.5.  

“The Lekomo(?) shal l  be ent i t led to rent  the property  

to whomever i t  so desires. ”  

 Was the property rented to anybody? 
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MR MOKHESI :    I t  was not  rented.  

ADV PRETORIUS SC :    Did you pay rent? 

MR MOKHESI :    As I  have indicated.   Al l  that  I  am doing,  I  

am paying addi t ional  . . . [ intervenes]   

ADV PRETORIUS SC :    A l r ight .   So you did not  pay rent? 

MR MOKHESI :    I  d id not  pay rent  but ,  you know, I  am far. . .  

there are expenses that  I  am carrying.  

ADV PRETORIUS SC :    Yes.   Paragraph 2.7 says what wi l l  

happen i f  the property is not  sold wi thin seven years.   Now 

Mr Sodi  has given evidence in respect  of  th is and i t  needs to 10 

be clar i f ied.    

“ I f  the property is  not  sold wi thin seven years,  then 

Lekomo shal l  pay Blackhead i ts in i t ia l  investment of  

R 650 000,00.   I ts proport ionate share of  the rental  

income, less any expenses incurred for the 

maintenance of  the property. ”    

 Now we know there is no rental  income.  Correct? 

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC :    Oh,  you wi l l  have to say yes.  

MR MOKHESI :    Yes,  yes.  20 

ADV PRETORIUS SC :    And 3:  

“An amount equal  to R 65 000,00 per annum in 

respect  of  the capi tal  appreciat ion of  the property. ”  

 Correct? 

MR MOKHESI :    Correct .  
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ADV PRETORIUS SC :    I f ,  however,  and I  am referr ing to 2.8 

now.   

“ I f  the property  is disposed of ,  sold and that  

agreement ,  each  par ty  sha l l  rece ive  the i r  in i t ia l  

invest iga t ion .   The pa r t ies  ag reed to  share  the  

cap i ta l  apprec ia t i on  and the  par t ies  w i l l  share  any 

ren ta l  income less  expenses. ”  

Cor rec t?  

MR MOKHESI :    Cor rec t .  

ADV PRETORIUS SC:    Bu t  aga in ,  we know there  is  no  10 

ren ta l  income.   O f  cou rse ,  the  is  an  anomaly  in  pa ragraph 

2 .7  wh ich  says tha t  i f  the  proper t y  i s  no t  so ld ,  B lackhead is  

pa id  ou t  and says where  a f te r  the  t rus t  sha l l  re ta in  fu l l  

ownersh ip  in  and  to  the  proper ty.   Of  course ,  i t  has  a lways 

had fu l l  ownersh ip ,  you know tha t ,  cor rec t?  

MR MOKHESI :    That  i s  co r rec t ,  ja .  

ADV PRETORIUS SC:    There  is  a  c lause and the  impor t  o f  

those c lauses a re  a  mat te r  fo r  a rgument  and submiss ions 

and we can dea l  w i th  tha t  independent ly.   Paragraph 8 :  

“The par t ies  conf i rm tha t  the  te rms o f  th is  20 

agreement  and  negot ia t ions  lead ing  up to  i t s  

conc lus ion  are  conf ident ia l  and w i l l  no t  be  d i sc losed  

to  any th i rd  par ty. ”  

Why was i t  necessary  to  inser t  tha t  c lause?  

CHAIRPERSON:    I  am sor ry,  what  c lause is  tha t?  
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ADV PRETORIUS SC:    8 .  

CHAIRPERSON:    8 ,  okay.  

MR MOKHESI :    Wel l ,  Cha i r,  I  took  th is  as  a  s tandard  

agreement  be tween two –  in  any  way i t  does not  in  any  

event  exc lude pa r t ies  l i ke  commiss ions or  lega l  –  bu t  no t  

p r iva te  pa r t ies .   

ADV PRETORIUS SC:    I t  appears  to  exh ib i t  an  in ten t ion  to  

keep the  te rms o f  th is  agreement  secre t .   Otherwise  what  

you w i l l  see  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

MR MOKHESI :    On ly  fo r  –  on ly  fo r  the  peop le  who are  –  10 

the  Commiss ion  is ,  fo r  example ,  I  am jus t  mak ing  an  

example .   Commiss ion  is  en t i t led  to  th is  in fo rmat ion .  

ADV PRETORIUS SC:    I  am not  say ing  i t  has  been  

breached.   Wha t  I  am ask ing  is  why have i t  in  the  

agreement  in  the  f i rs t  p lace  i f  no t  to  keep th i s  agreement  

secre t?  

MR MOKHESI :    No,  Cha i r,  I  do  no t  know.  

ADV PRETORIUS SC:    No comment?  

MR MOKHESI :    No comment .  

ADV PRETORIUS SC:    Le t  us  then move to  the  f ind ings o f  20 

the  Pub l ic  Pro tec tor,  they  appear  in  bund le  FS3.   I t  i s  no t  

necessary  fo r  you to  go  there ,  le t  me jus t  in t roduce the  

ser ies  o f  …[ in te rvenes]  

CHAIRPERSON:    Be fore  tha t ,  Mr  Pre tor ius ,  I  am sor ry,  

be fore  tha t .   Th i s  agreement ,  Mr  Mokhes i ,  as  I  sa id ,  was  
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conc luded abou t  what ,  f i ve ,  s ix  months  a f te r  the  

appo in tment  o f  the  jo in t  ventu re  to  do  the  job .  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Now there  was a  pa r t  o f  the  job  tha t  had  

not  been done,  namely  the  remova l  o f  asbestos .   So th is  

agreement  was entered in to  a t  a  t ime when B lackhead had 

been appo in ted  to  do  a  j ob  tha t  had two tasks .   Le t  us  say 

i t  may have f in ished do ing  the  f i rs t  par t  bu t  I  had not  

s ta r ted  on  the  second pa r ty,  namely  the  remova l  o f  

asbestos ,  i s  i t  no t  and as  fa r  as  you knew a t  the  t ime you 10 

took i t  tha t  they were  accred i ted  to  do  the  second par t  o f  

the  job .   So was i t  no t  p rob lemat ic  fo r  you to  do  tha t?  

MR MOKHESI :    A t  the  t ime …[ in tervenes]  

CHAIRPERSON:    In  o ther  words,  my quest ion  is ,  as  HOD 

was i t  r igh t  fo r  you to  en ter  in to  th is  a r rangement  even i f  

you were  do ing  so  th rough your  fami ly  t rus t  w i th  B lackhead 

in  c i rcumstances  where  B lackhead had been appo in ted  by  

your  depar tment  to  do  a  cer ta in  job  the  f i rs t  par t  o f  wh ich  

they may have f in ished but  the  second par t  o f  wh ich  was  

s t i l l  to  be  done?  20 

MR MOKHESI :    Cha i r,  I  am sor ry… 

CHAIRPERSON:    Yes,  i s  i t  one o f  those?  

MR MOKHESI :    Yes,  i t  i s  one o f  those.   The f i rs t  par t  i s  

qu i te ,  to  be  fa i r  to  you,  Cha i r,  you know,  the  f i rs t  par t  

where  you obv ious ly  es tab l i sh ing  the  sequence,  I  th ink  tha t  
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i s  –  I  cannot  ob jec t  to  tha t .  

CHAIRPERSON:    Ja .  

MR MOKHESI :    But  the  second par t  where  he  e i ther  has to  

say tha t  he  was capab le  o r  no t ,  c lear ly  tha t… 

CHAIRPERSON:    Wel l ,  maybe i f  we do not  look  f rom a  

lega l  po in t  o f  v iew,  le t  us  look a t  i t  f rom an e th ica l  po in t  o f  

v iew.   How is  tha t?   From an e th ica l  po in t  o f  v iew,  Mr  

Mokhes i ,  was i t  f ine  fo r  you to  en ter  in to  th is  agreement  in  

these c i r cumstances a t  the  t ime?  

MR MOKHESI :    Wel l ,  th is  was a  commerc ia l  t ransact ion ,  10 

Cha i rperson,  you  know,  inv i t ing  somebody to  come and 

invest  w i th  you  on spec i f i c  te rms wh ich  are  pure ly  

commerc ia l  and tha t  ind iv idua l  cou ld  e i the r  have sa id  yes  

or  no ,  I  am not  in te res ted ,  because i t  was  pure l y  

commerc ia l  f rom tha t  po in t  o f  v iew.  

CHAIRPERSON:    Bu t  a re  you ent i t led  to  en ter  in to  such a  

commerc ia l  t ransact ion  e th i ca l l y  as  head o f  depar tment  

w i th  an  en t i t y  tha t  was in  th is  pos i t ion  such as  B lackhead 

a t  the  t ime,  name ly  had been appo in ted  to  do  two tasks?  I t  

had done one,  there  was s t i l l  a  task  tha t  i t  was s t i l l  go ing  20 

to  do .  

MR MOKHESI :    So  the  Cha i r  i s  say ing  on  a  commerc ia l  

whethe r  i t…? 

CHAIRPERSON:    From an e th ica l  po in t  o f  v iew as HOD, 

you know,  was i t  e th ica l l y  appropr ia te  fo r  you to  en ter  in to  
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th is  commerc ia l  t ransact ion  w i th  a  serv ice  p rov ide r  to  your  

depar tment  who one,  had done the  f i rs t  pa r t  o f  the  job  bu t  

was s t i l l  to  do  the  second pa r t?  

MR MOKHESI :    Okay,  a t  –  one was a t  a round –  a t  tha t  

par t i cu la r  po in t  in  t ime I  th ink  a t  –  when we wen t  to  the  

second,  ind ica t ions were  tha t  they w i l l  –  we w i l l  no t  

cont inue and I  w i l l  i nd ica te  what  came out  a t  tha t  pa r t i cu la r  

po in t  in  t ime.   I t  was a  -  you know,  the  d i f fe rences in  

p r ices ,  the  i r regu lar i t y  a t  tha t  par t i cu la r  t ime was a l ready  

f lagged up not  in  te rms o f  the  o ther  i ssues but  in  par t i cu la r  10 

in  te rms o f  the  650 versus 850.   So  f rom our  po in t  tha t ,  you  

know,  i t  w i l l  have  ended there  and then and not  cont inue.  

CHAIRPERSON:    What  wou ld  have ended then and  there?  

MR MOKHESI :    I  am say ing  the  f i rs t  phase and not  the  

second phase.  

CHAIRPERSON:    Yes?  

MR MOKHESI :    Because i t  tu rns  ou t ,  you know,  tha t  650  

versus the  850 th ing  rendered the  who le  th ing  i r regu la r.  

CHAIRPERSON:    Yes.  

MR MOKHESI :    The ent i re  –  even  though we la te r  l earned 20 

tha t  these o ther  fac to rs  a l so  came in to  p lay.  

CHAIRPERSON:    So  are  you say ing  tha t  a t  the  t ime you  

entered in to  th is  commerc ia l  agreement ,  as  you ca l l  i t ,  w i th  

B lackhead,  you had –  you were  aware ,  you had come to  the  

conc lus ion  tha t  the  cont rac t  was i r regu lar,  the  cont rac t  w i th  
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B lackhead to  do  th is  job  and tha t  there fore  i t  was not  go ing  

to  –  phase two as  no t  go ing  to  be  done.  

MR MOKHESI :     I t  was not  go ing  to  –  phase two was not  

go ing  to  –  bu t  a lso ,  Cha i rperson,  no t  –  a lso  issues  tha t  I  

have lea rn t  -  where  I  learn t  tha t  th is  par t i cu la r  ind i v idua l  i s  

invo l ved in  investment  in  p roper t ies  and I  a l ready,  as  I  

have ind i ca ted  ear l ie r  on ,  I  d id  no t  -  you know,  I  d id  no t  

s ta r t  w i th  i t  …[ in te rvenes]  

CHAIRPERSON:    You d id  no t  wha t?  

MR MOKHESI :    S tar t  w i th  i t ,  I  s ta r ted  w i th  fami ly  members  10 

who were  a lso  invo lved in  th is  par t i cu la r  investment  in  

p roper t ies  as  …[ in tervenes]  

CHAIRPERSON:    Yes,  okay,  jus t  …[ in te rvenes]  

MR MOKHESI :    I  learn t  in  the  process tha t  he  i s  a l so  –  he  

a lso  invests  in  p roper t ies  and tha t  i s  why I  approached… 

CHAIRPERSON:    Yes,  okay.   Le t  us  –  jus t  to  make  

progress,  go  back to  my quest ion .   I  ge t  the  impress ion  

tha t  your  answer  to  my quest ion  is  yes ,  i t  wou ld  no t  be  

e th ica l l y  appropr ia te  fo r  you as  HOD to  have entered in to  

th is  commerc ia l  t ransact ion  i f  B lackhead was s t i l l  go ing  to  20 

cont inue and do the  second pa r t  o f  the  job .   Am I  r igh t?  

MR MOKHESI :    Le t  me put  th is  way to  you,  perhaps 

maybe to  ass i s t .   Maybe on h inds igh t ,  Cha i rperson,  to  

respond d i rec t l y  to  tha t  quest ion ,  maybe I  shou ld  no t  have.  

CHAIRPERSON:    Okay.   So you a re  say ing  on  h inds igh t?  
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MR MOKHESI :    Yes.  

CHAIRPERSON:    You th ink  i t  was not  e th ica l l y  

appropr ia te .  

MR MOKHESI :    On h inds igh t .  

CHAIRPERSON:    On h inds igh t ,  yes .    But  a t  tha t  t ime,  you 

saw not ing  p rob lemat ica l l y  about  i t  o r  d id  you see  

someth ing  …[ in te rvenes]  

MR MOKHESI :    Par t i cu la r ly  because I  saw th is  as  a  pure l y  

commerc ia l  t ransact ion .  

CHAIRPERSON:    Yes.  10 

MR MOKHESI :    And tha t  i s  why i t  had to  be  recorded in  

tha t  manner  and a lso  my t rus teesh ip  as  we l l  be  d isc losed,  

you know,  in  the… 

CHAIRPERSON:    Yes.  

MR MOKHESI :    A lso ,  ja .   So i t  cou ld  …[ in tervenes]  

CHAIRPERSON:    So  a t  tha t  t ime,  you d id  no t  see anyth ing  

wrong w i th  en ter ing  in to  th is  t ransact ion  f rom an  e th ica l  

po in t  o f  v iew,  i s  tha t  r igh t?  

MR MOKHESI :    A t  tha t  t ime,  yes .  

CHAIRPERSON:    And tha t  was because you saw th is  as  20 

s imp ly  a  commerc ia l  t ransact ion .  

MR MOKHESI :    I  saw tha t  as  commerc ia l  t ransac t ion  and 

a lso  the  d isc losu re  o f  my t rus teesh ip  in  a  d isc losure  fo rm.   

You know,  we are  a lso  –  every  year  we are  requ i red  to  

d isc lose  our… 
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CHAIRPERSON:    Yes.  

MR MOKHESI :    Yes.  

CHAIRPERSON:    So  the  issue about  whether  B lackhead  

was s t i l l  go ing  to  do  or  no t  do  the  second pa r t  o f  the  job ,  

namely  the  remova l  o f  asbestos ,  tha t  was not  an  issue tha t  

in f luenced you in  …[ in tervenes]  

MR MOKHESI :    No.  

CHAIRPERSON:    In  en ter ing  in to  the  commerc ia l  

t ransact ion .  

MR MOKHESI :    No,  I  was not  in f luenced by  tha t .  10 

CHAIRPERSON:    You were  no t  in f luenced by  tha t .   But  as  

a  mat te r  o f  fac t ,  was tha t  the  pos i t ion  a t  tha t  t ime or  i s  

there  someth ing  tha t  a rose la te r  namely  tha t  they were  no t  

go ing  to  do  the  second pa r t  o f  the  job ,  namely  the  remova l  

o f  asbestos?  

MR MOKHESI :    Wel l ,  i t  –  we –  because o f ,  as  I  have  

ind ica ted ,  because we learn t  o f  the  650/850 a t  a  la te r  

s tage,  i t  came to  my a t ten t ion  tha t  Treasury  was not  

approached a t  tha t  t ime because tha t  was the  on ly  th ing  

tha t  we knew.  20 

CHAIRPERSON:    Yes.  

MR MOKHESI :    P lus  as  we l l  as  –  because what  p rompted 

tha t  was ac tua l l y  when the  invest iga t ion  o f  the  Pub l ic  

Pro tec tor  s ta r ted .  

CHAIRPERSON:    Yes.   But  you say tha t  a rose la te r?  
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MR MOKHESI :    That  a rose la te r.  

CHAIRPERSON:    Yes.   So the  on ly  th ing  tha t  made you 

be l ieve  tha t  you  cou ld  en ter  in to  th is  t ransact ion  w i th  a  

serv i ce  prov ider  a t  tha t  t ime was  s imp ly  tha t  th is  was a  

commerc ia l  t ransact ion .  

MR MOKHESI :    I t  was a  commerc ia l  t ransact ion .  

CHAIRPERSON:    Bu t  tha t  reason,  Mr  Mokhes i ,  does not  

sound conv inc ing  to  me because i f  tha t  was a  good enough 

reason,  i t  wou ld  mean government  o f f i c ia l s  cou ld  have  

these commerc ia l  t ransact ions w i th  se rv i ce  prov iders  any  10 

t ime because they say commerc ia l  t ransact ion  whereas my 

unders tand ing  is  e th ica l l y  i t  i s  p rec luded because  you do  

not  want  any percept ion  tha t  you may be do ing  favours  fo r  

a  pa r t i cu la r  serv ice  p rov ider  because o f  any t ransact ion  o r  

a r rangement  o r  c loseness tha t  you may have w i th  them.  

MR MOKHESI :    Cha i r,  I  apprec ia te  where  you are  coming  

f rom and I  have  ind ica ted  tha t  on  h inds igh t  because I  

ind ica ted  i t  was a  commerc ia l  t ransact ion ,  my t rus teesh ip  

was dec lared,  I  had no in ten t ion  o f  h id ing  tha t  t ransact ion ,  

i t  i s  aud i tab le  or  i t  i s  t raceab le ,  you know,  fo r  lack  o f  a  20 

be t te r  word  and one wanted to  keep i t  in  tha t  pa r t i cu la r  

leve l  o r  a  commerce t ransact ion  so  tha t  you dea l  w i th  i t  in  

tha t  par t i cu la r  case in  an  event  tha t  anyth ing  happens and  

I  cont r ibu ted  substant ia l l y  more  in  tha t  par t i cu la r  

t ransact ion  as  we l l ,  in  tha t  par t i cu la r  t ransact ion ,  jus t  to  
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show what  i s  i t .   Bu t  maybe on h inds igh t  I  shou ld  no t  have.  

CHAIRPERSON:    You see,  I  have some d i f f i cu l t y  in  

accept ing  –  maybe la te r  on  when I  have more  t ime to  look  

a t  every th ing ,  I  m igh t  no t  have the  d i f f i cu l t y  bu t  I  have 

some d i f f i cu l t y  in  accept ing  the  reason tha t  you g ive  as  

jus t i f i ca t ion  fo r  en ter ing  in to  the  t ransact ion  because I  am 

th ink ing  i f  any  o f  you r  o f f i c ia ls  had come to  you and sa id ,  

you know,  I  want  to  have th i s  k ind  o f  t ransact i on  w i th  

B lackhead wh i le  B lackhead was do ing  bus iness w i th  the  

depar tment  and they came to  you as  HOD for  adv ice ,  wou ld  10 

you not  have sa id  no ,  you cannot  do  tha t?   Would  you not  

have sa id  tha t?  

MR MPOFU:    Yes,  Cha i r .   I  am so r ry .    

CHAIRPERSON:    Okay,  Mr  Mpofu? 

MR MPOFU:    Yes.   No,  I  ob jec t  to  tha t  quest ion ,  Cha i r .  

CHAIRPERSON:    Yes.  

MR MPOFU:    No t  so  much aga in  on  the  techn ica l i t ies .  

CHAIRPERSON:    Ja .  

MR MPOFU:    Bu t  in  fa i rness to  the  w i tness,  Cha i r ,  and o f  

course  I  do  no t  want  to  be  pu t t ing  words in  the  w i tnesses ’  20 

mouth .   The w i tness has ind ica ted ,  Cha i r ,  tha t  the  issue o f  

d isc losure ,  wh ich  is  very  impor tan t  a t  leas t  in  the  a rea tha t  

we a re  d i scuss ing  now o f  the  e th ics  o f… 

CHAIRPERSON:    Ja .  

MR MPOFU:    And i t  i s  a  g rey  area wh ich  is  a lmost  a lways 
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I  m isunders tood,  Cha i r ,  tha t  the  du t ies  i s  no t  so  much not  

to  do  someth ing  a lways ra the r  than to  d isc lose  i t ,  i f  you  

have done i t ,  so  tha t  le t  us  postu la te  what  the  Cha i r  was  

ta lk ing  about  ea r l ie r .   I f  the  second phase –  le t  us  assume 

the  second phase was s t i l l  go ing  to  be  tendered fo r ,  then  

Mr  Mokhes i  wou ld  have had a  du ty  no t  to  s i t ,  fo r  example ,  

in  tha t  dec is ion  mak ing  on the  bas is  o f  the  d isc losure  tha t  

he  wou ld  have made o f  th is  t ransact ion .   That  i s  where  h is  

e th ica l  du t ies  s tand,  no t  so  much tha t  he  must  no t  b reach 

or  speak to  someone o r  no t  even  do a  commerc ia l  dea l  i f  10 

he  wants  to  bu t  he  must  –  as  he  long he knew the  e th ica l  

consequences wou ld  be  tha t ,  then he wou ld  no t  be  ab le  to  

ad jud ica te  on  any th ing .   So i t  i s  an  ob jec t ion  in  tha t  l igh t .  

CHAIRPERSON:    I  unders tand what  you say.  

MR MPOFU:    Yes.  

CHAIRPERSON:    Bu t ,  you know,  as  the  HOD and the  

account ing  o f f i cer ,  I  expect  tha t  f rom t ime to  t ime o f f i c ia ls  

wou ld  come to  h im fo r  gu idance.  

MR MPOFU:    Yes.  

CHAIRPERSON:    So  I  jus t  want  to  see how he wou ld  have  20 

–  yes,  thank you.   How wou ld  you have adv ised an o f f i c ia l  

in  you r  depar tment  say ing  HOD …[ in tervenes]  

MR MPOFU:    Cha i r  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry ,  le t  me f in ish .  

MR MPOFU:    Oh.  
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CHAIRPERSON:    HOD,  here  is  my s i tua t ion ,  I  want  to  do  

exact ly  what  you d id ,  I  want  to  do  i t  bu t  the  serv i ce  

prov ider  has a  re la t ionsh ip  w i th  the  depar tment  and so  on  

and I  do  no t  want  to  do  someth ing  wrong.  

MR MOKHESI :    Cha i r ,  I  w i l l  a lso  do  not  want  to  do  i t ,  

because i t  has  never  happened in  my exper ience ,  i t  has  

never  happened.   However ,  what  normal ly  happens is  the 

d isc losure  pa r t  o f  i t  where  you then p ick  i t  up  because  

normal ly  the  ad jud ica to rs  o f  tha t  par t i cu la r  th ing  w i l l  be  the 

Pub l ic  Serv i ce  Commiss ion .   10 

CHAIRPERSON:    Yes bu t  remember ,  he  i s  coming  to  you  

before  he  ente rs  in to  the  t ransact i on .   He is  coming to  you 

before  he  enters ,  he  wants  to  know whether  he  is  

p rec luded f rom enter ing  in to  th is  k ind  o f  t ransact ion .  

MR MOKHESI :    Cha i rperson,  i t  has  never  happened.  

CHAIRPERSON:    And what  i s  the  pos i t ion  o f  the  

depar tment?  

MR MOKHESI :    Yes,  i t  has  never  happened tha t  somebody 

comes and I  w i l l  want  to  know any DG or  HOD who sa id  

s ta f f  members  has come on th is  par t i cu la r  th ing .   A l l  they  20 

have to  comply  –  because there  are  ru les .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    A l l  they  have to  comply  w i th  a re  t he  ru les 

tha t  a re  se t  ou t  in  te rms o f  tha t  and then you measure  tha t  

aga ins t  those par t i cu la r  ru les .  



28 SEPTEMBER 2020 – DAY 272 
 

Page 112 of 244 
 

CHAIRPERSON:    And wou ld  the  ru les  permi t  h im to  en ter  

in to  th is  k ind  o f  t ransact ion  p rov ided he d i sc loses o r  wou ld  

[ inaud ib le  –  speak ing  s imu l taneous ly ]  

MR MOKHESI :    Yes,  there  a re  d isc losures  tha t  we have 

because you a lso  have to  –  you  have to  d isc lose  tha t .   Now 

I  th ink  la te ly  there  has been a  ru le  tha t  says you cannot  do  

bus iness w i th  the  s ta te ,  r igh t ,  as  I  say ,  bu t  be fore  you 

cou ld  p rov ide  you d isc lose ,  you know?   And those  are  the  

deve lop ing  t rends  ove r  t ime and so  on .  

 Now to  ask  me tha t  quest ion  in  a  way,  you know,  i s  10 

ac tua l l y  un fa i r  to  me because i t  has  never  happened.   You  

can put  i t  to  any HOD or  DG and tha t .  

CHAIRPERSON:    Wel l ,  i t  i s  jus t  –  i t  ca l l s  fo r  knowledge o f  

the  ru les  or  po l i c ies  o f  the  depar tment  to  say as  HOD I  

know tha t  we have a  po l i cy  tha t  says A ,  B ,  C about  th is  o r  I  

know the  po l i c ies  do  not  say  anyth ing  about  th is  o r  I  know 

they say you may  do i t  p rov ided you do th is  o r  tha t ,  tha t  i s  

what  the  quest ion  ca l l s  fo r .   But  i f  you  say look,  I  do  no t  

know what  my adv i ce  wou ld  have been,  tha t  i s  what  you 

can say.  20 

MR MOKHESI :    Yes.  

CHAIRPERSON:    You do not  know what  the  answer  wou ld  

have been.   Okay ,  Mr  Pre tor ius?  

ADV PRETORIUS SC:    Two po in ts  a r is ing  ou t  o f  tha t ,  

Cha i r .   The f i rs t  i s  tha t  we know tha t  a t  the  t ime the  
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agreement  be tween Mr  Sod i  and Mr  Mokhes i  o r  h is  t rus t  

was entered in to ,  payments  were  s t i l l  con t inu ing  in  re la t ion  

to  the  so-ca l led  f i rs t  phase,  i f  tha t  re fe rence can be made  

and they were  be ing  cont inued in  cont rovers ia l  

c i rcumstances and we have heard  ev idence about  tha t ,  

no tw i ths tand ing ,  fo r  example ,  the  Aud i to r -Genera l ’ s  

f ind ings o f  i r regu lar i t y  o f  the  under l y ing  agreement .   So 

tha t  i s  the  f i rs t  i ssue.   I t  i s  a  mat te r  o f  record ,  we need not  

take  i t  fu r ther .  

 But  the  second po in t  i s  a  more  genera l  po in t ,  o f  10 

course ,  Cha i r ,  i s  tha t  the  mat te r  o f  concern  to  the  

Commiss ion  and  the  ev idence leaders  no t  on ly  tha t  th is  

conduct  m ight  be  cr im ina l  ac t i v i t y  bu t  i t  appears  f rom 

ev idence,  inc lud ing  th is  ev idence ,  bu t  o ther  ev idence as  

we l l  tha t  i t  i s  very  easy to  d isgu ise  a  t ransact ion ,  i t  may be  

a  t ransact ion  tha t  i s  sa id  to  be  a  depos i t  on  a  ca r  o r  a  

repayment  o f  a  debt  o r  payment  o f  a  debt  accumula ted  in  a  

pub,  there  are  var ious ways tha t  i t  can  be done  and i t  

seems tha t  a  l ine  must  be  d rawn where ,  as a  mat te r  o f  

po l i cy ,  th is  t ype o f  ac t i v i t y  i s  no t  a l lowed,  whethe r  20 

leg i t imate  or  i l l eg i t imate  to  avo id  th is  t ype o f  mat te r  

happen ing .   So i f  I  may move on  to  the  Pub l ic  Pro tec to r  

i ssues,  Cha i r .  

CHAIRPERSON:    Yes.   Who p repared th i s  ag reement  fo r  

you,  Mr  Mokhes i?  
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MR MOKHESI :    Cha i r ,  I  made an  input  on  th is  agreement  

and I  gave i t  to  Mr  Sod i  to  f ina l i se  and make an input  as  

we l l .  

CHAIRPERSON:    There  was not  lawyer  invo lved.  

MR MOKHESI :    No,  cer ta in l y  no t  f rom my s ide .  

CHAIRPERSON:    Yes,  okay.   So he …[ in tervenes]  

MR MOKHESI :    Cer ta in l y ,  f rom my s ide  because  I  was  

inv i t ing  h im.  

CHAIRPERSON:    So  Mr  Sod i  was u l t imate l y  respons ib le  

fo r  pu t t ing  i t  together  w i th  your  input?  10 

MR MOKHESI :    Wi th  my input .  

CHAIRPERSON:    Yes.   Okay,  a l r i gh t .   On the  d isc losure  –  

I  am sor ry ,  on  the  d isc losure ,  Mr  Mokhes i ,  i s  i t  cor rec t  tha t  

the  d isc losure  you are  ta lk ing  about  i s  the  d i sc losure  

w i th in  your  depar tment?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    I s  tha t  r igh t?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Yes.  

MR MOKHESI :    My t rus teesh ip  in  the  t rus t .  20 

CHAIRPERSON:    Yes bu t  what  you d isc losed was tha t  you  

are  a  t rus tee  o f  your  fami ly  t rus t ,  is  tha t  r igh t?  

MR MOKHESI :    Cor rec t .  

CHAIRPERSON:    You d id  no t  d isc lose  tha t  you rece ived –  

you d id  no t  d i sc lose  tha t  Mr  Sod i  had made th is  



28 SEPTEMBER 2020 – DAY 272 
 

Page 115 of 244 
 

con t r ibu t ion  in  th is  commerc ia l  t ransact ion  o f  wh ich  the  

fami ly  t rus t  was [ inaud ib le  –  speak ing  s imu l taneous ly ]  

MR MOKHESI :    No but ,  Cha i r ,  th is  i s  no t  in  my persona l  

capac i ty .  

CHAIRPERSON:    Yes,  i t  i s  in  your  fami ly  …[ in te rvenes]  

MR MOKHESI :    Because an impress ion  here  is  c rea ted 

tha t  I  rece ived i t  in  my persona l  capac i ty.  

CHAIRPERSON:    Yes.  

MR MOKHESI :    Now th is  i s  a  jo in t  venture  be tween –  

okay,  maybe …[ in tervenes]  10 

CHAIRPERSON:    A commerc ia l  t ransact ion .  

MR MOKHESI :    A commerc ia l  be tween two ind iv idua ls .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    I  ho ld  a  t rus teesh ip  and I  d id  d isc lose  who  

the  t rus tees inc lud ing  the  benef i c ia r ies  a re  in  tha t  t rus t  

p lus  the  –  what  the  number  because you a lso  have to  

d isc lose  tha t  par t i cu la r  i ssue and  f rom t ime to  t ime the  

Pub l ic  Serv ice  Commiss ions who invest iga te  a l l  th is ,  once  

you d i sc lose  whe ther  i t  i s  you r  membersh ip  in  a  company 

and so  on  and so  on ,  they do  independent ly  invest iga te  20 

those and a  few months la te r  they  g ive  ou t  a  repor t  about  

what  par t ies  are  do ing .  

CHAIRPERSON:    I s  the  fami ly  t rus t  had not  been  used in  

th is  t ransact ion  and you had ente red in to  th i s  a r rangement  

w i th  Mr  Sod i  in  your  persona l  capac i ty,  wou ld  you have had  
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to  d isc lose  in  the  depar tmen t  tha t  there  was th i s  

a r rangement?   

MR MOKHESI :    Cha i r,  I  w i l l  no t  -  you know,  my marg ina l  

tax  ra te  i s  45%,  okay?  Now I  cannot  use and rece ive  the  

money d i rec t l y.   You know,  you have to  use some sor t  o f  a  

tax-e f f i c ien t  s t ruc ture  in  a  way because I  am a t  the  h ighest  

a t  45% and th is  m ight  be  –  i f  i t  comes d i rec t l y  –  and th is  i s  

what  in fo rmed the  fo rmat ion  o f  a  s t ruc ture  l i ke  tha t  in  the  

main ,  r igh t?   Number  one.  

 Number  two –  and a lso  you do not  want  to  m ix  up  –  10 

because I  a lso  have assets  and p roper t ies  in  my persona l  

capac i ty  be tween  myse l f  and my spouse.   Now,  i f  you  br ing  

in  a  th i rd  par t y  in  th is  t ype o f  …[ in te rvenes]  

CHAIRPERSON:    Okay,  Mr  Mokhes i ,  what  i s  the  answer  to  

my quest ion ,  i s  i t  yes ,  you wou ld  have had to  d i sc lose  i t  i f  

you  had entered i n to  i t  in  your  persona l  capac i ty  o r  i s  i t  no ,  

i t  wou ld  no t  have had …[ in tervenes ]  

MR MOKHESI :    Yes,  no ,  you have  to  d isc lose  i t .  

CHAIRPERSON:    You wou ld  have had to  d i sc lose  i t .  

MR MOKHESI :    In  a  persona l  capac i ty.  20 

CHAIRPERSON:    Yes.  

MR MOKHESI :    L ike  a l l  o thers  tha t  a re  in  my persona l  

capac i t ies  tha t  I  am d isc los ing .  

CHAIRPERSON:    So  one advantage o f  us ing  the  t rus t  to  

en ter  in to  th i s  t ransact ion  is  tha t  you wou ld  no t  have to  
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d isc lose  th is  amount  because you d id  no t  ge t  in to  the  

ar rangement  in  your  persona l  capac i ty,  i s  tha t  r igh t?  

MR MOKHESI :    I t  i s  no t  an  advantage?  

CHAIRPERSON:    H ’m? 

MR MOKHESI :    I t  i s  no t  an  advantage,  i t  i s  a  commerc ia l  

…[ in te rvenes]  

CHAIRPERSON:    Bu t ,  Mr  Mokhes i ,  i t  i s  an  advantage  

because you to ld  me tha t  you cou ld  no t  ge t  a  hundred  

percent  bond,  you needed a  p lace fo r  accommodat ion .   

ABSA cou ld  no t  g ive  you a  fu l l  bond,  you needed somebody 10 

in  o rde r  to  ge t  accommodat ion  beyond R1 mi l l ion .   You 

spoke to  Mr  Sod i ,  th is  a r rangement  was done,  you were  

then ab le  to  l i ve  in  the  house.   That  i s  a  benef i t ,  i s  i t  no t ,  

the  advantage o therwise  you wou ld  no t  have had.  

MR MPOFU:    Cha i rperson… 

CHAIRPERSON:    Mr  Mpofu?  

MR MPOFU:    I  am sor ry,  s i r,  I  thought  my day was go ing  

to  be  easy bu t  i t  looks  l i ke  i t  i s  no t .   Cha i r,  w i th  g reates t  o f  

respect  tha t  i s  exact ly  the  quest ion  tha t  Mr  P re tor ius  

re f ra ined f rom ask ing .    20 

CHAIRPERSON:    Yes.  

MR MPOFU:    That  you a re  pu t t ing  about  the  benef i t .  

CHAIRPERSON:    Yes,  okay.  

MR MPOFU:    Yes.  

CHAIRPERSON:    Okay.   No,  I  w i l l  no t  ins is t  tha t  he  
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answers  i t .  

MR MPOFU:    Thank you,  Cha i r.  

CHAIRPERSON:    Yes,  Mr  Pre to r ius ,  cont inue.  

ADV PRETORIUS SC:    There  is  re la ted  quest ion  wh ich  is  

no t  p roh ib i ted  by  the  regu la t ion ,  Cha i r,  i f  I  may ask i t .   Mr  

Mokhes i ,  how many o f  the  o ther  benef ic ia r i es  or  t rus tees 

en joyed ren t - f ree  accommodat ion  o f  the  proper t y?  

MR MOKHESI :    I  am the  on ly  one s tay ing  in  tha t  house.   I  

am the  on ly  person who s tays  in  tha t  house.   I  have  

ind ica ted  tha t  tha t  i s  no t  my pr imary  res idence.  10 

ADV PRETORIUS SC:    Le t  us  move on to  the  las t  i ssue i f  

we may,  Mr  Mokhes i ,  and tha t  i s  the  Pub l ic  Pro tec tor ’s  

f ind ings.   I  cer ta in ly  do  no t  want  to  inv i te  long debate  in  

rev iewing the  Pub l ic  Pro tec tor  repor t  bu t  the  Pub l ic  

Pro tec tor  d id  make cer ta in  f ind ings and i f  you w ish  to  

h igh l igh t  anyth ing ,  any fac t  tha t  you might  be  aware  o f  to  

cha l lenge the  pa r t i cu la r  f ind ing  I  am go ing  to  pu t  to  you,  

you are  o f  course  f ree  to  do  so  and i t  i s  fa i r  to  g ive  you 

tha t  oppor tun i ty  because no doubt  the  Cha i r  w i l l  take  

account  o f  the  f ind ings.   So I  am go ing  to  pu t  to  you 20 

severa l  f ind ings and you can jus t  say  no  comment  o r  yes ,  I  

know a  fac t  tha t  ca l l s  tha t  in to  quest ion  o r  I  agree w i th  the  

f ind ing ,  okay?  

CHAIRPERSON:    I  th ink  Mr  Mpofu  seems to  want  to  

…[ in tervenes]  
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MR MPOFU:    Yes,  Cha i r,  aga in  I  do  no t  want  to  baf f le Mr  

Pre tor ius  bu t  he  can make a  cho ice ,  so  i t  i s  no t  a  fo rmal  

ob jec t ion  bu t ,  fo r  the  reco rd ,  the  w i tness does not  w ish  to  

cha l lenge any f ind ing  made by  the  Pub l ic  Pro tec tor  o r  

comment  on  i t  a t  th is  s tage.   I f  he  wants  to  rev iew the  

Pub l ic  Pro tec tor ’s  repor t  he  w i l l  do  i t  l i ke  everyone e lse ,  so  

I  do  no t  see the  fu t i l i t y  o f  read ing  the  repor t  to  h im.  

ADV PRETORIUS SC:    Wel l ,  i f  Mr  Mokhes i ,  you are  happy 

w i th  tha t  s ta tement ,  I  th ink  in  any  event  you a re  bound by  

law by your  representa t i ve ’s  s ta tement .  10 

MR MPOFU:    I t  is  b ind ing ,  anyway.  

ADV PRETORIUS SC:    I f  you  don ’ t  want  to  cha l lenge any 

o f  the  Pub l ic  Pro tec tor ’s  f ind ings,  we can leave i t  there .  

MR MOKHESI :    Ja ,  I  take  l ega l  adv ice  f rom both  my  

counse l  so . . . [ in tervene]  

CHAIRPERSON:    And you pay h im [ laugh ing ] .  

MR MOKHESI :    And I  pay h im.  

ADV PRETORIUS SC:    And the  law says you a re  bound by  

what  you say.  

CHAIRPERSON:    And you a re  no t  pay ing  h im peanuts  20 

[ laugh ing ] .  

MR MOKHESI :    Wel l  Cha i r  I  w i l l  take  the  s tand.    

ADV PRETORIUS SC:    Then  I  do  no t  have  fu r ther  

quest ions,  Cha i r.  

CHAIRPERSON:    Yes.  
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MR MOKHESI :    Thank you s i r.  

CHAIRPERSON:    Mr  Mokhes i  I  jus t  want  to  make th is  

comment  and you  may want  to  say someth ing  you might  no t  

have someth ing  to  say.   Inc identa l l y  I  seem to  see some 

para l le l  o r  some common fea tures  be tween what  you sa id  

in  re la t ion  to  the  d isc losure  o f  the  quest ion  o f  d isc losure  o f  

your  t rus teesh ip  or  non-d i sc losure  o f  the  amount  because 

as  you say i t  was noth ing  w i th  the  ev idence o f  Mr  Vincent  

Smi th  who gave  ev idence here  some weeks ago .   You 

might  o r  m ight  no t  have l i s tened to  h is  ev idence 10 

but…[ in tervene]     

MR MOKHESI :    Mr  Who?  

CHAIRPERSON:    Mr  Vincent  Smi th  he  is  a  member  o f  

par l iament  o r  was a  member  o f  par l iament  I  am not  sure .   

He -  wh i le  he  was in  par l iament  he  had – on  h is  ve rs ion  he  

had entered in to  a  loan agreement  w i th  Mr  Agr izz i  o f  

BOSASA for  a  ce r ta in  amounts  so  tha t  they cou ld  use tha t  

amount  to  pay fo r  h is  daughter ’s  s tud ies  ove rseas  tha t  he  

sa id  tha t  amount  shou ld  be  pa id  in to  the  accoun t  o f  h is  

company not  to  h im persona l ly  tha t  was done in  regard  to  I  20 

th ink  a t  leas t  one  amount .    

But  f rom BOSASA’s  -  bu t  when the i r  lawyers  sent  

tha t  amount  they sa id  i t  was in  regard  to  an  acc iden t ,  a  car  

acc ident  se t t lement  bu t  he  ins i s ted  he  sa id  he  had  

d isc losed the  company wh ich  rece ived the  money  in  h is  
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d isc losure  in  par l iament ,  d isc losure  documents  in  

par l iament  bu t  he  had not  d isc losed the  amounts .   So in  

your  s i tua t ion  you have d isc losed  your  t rus teesh ip  o f  the 

fami ly  t rus t  bu t  no t  the  amount  on  your  s ide  because you  

say you were  no t  ge t t ing  th is  money pe rsona l ly.    

So I  am jus t  say ing  there  is  another  case or  anothe r  

w i tness who has g iven ev idence wh ich  seems to  have some 

s im i la r  fea tures  a t  leas t  to  some o f  the  fea tures  o f  your  

ev idence and inc identa l l y  on  your  vers ion  your  commerc ia l  

t ransact ion  w i th  Mr  Sod i  o f  B lackhead was entered in to  in  10 

2015 and you say i t  was fo r  -  there  was the  ar rangement  

tha t  a f te r  seven years  i f  the  proper ty  cou ld  be  so ld  he  to ,  

he  sa id  h is  loan w i th  Mr  Agr izz i  was ente red in to  be tween 

2015 and the  repayment  was go ing  to  be  on  the  –  to  

happen a f te r  seven years  wh ich  is  2023,  same 2023 as  

yours .   So…[ in te rvene]  

ADV MPOFU:    Cha i r,  Cha i r.  [ laugh ing ]  

CHAIRPERSON:    I  th ink  I  am jus t  say ing  I  am observ ing  

jus t  cer ta in  fea tu res  you might  no t  w ish  to  say anyth ing .  

[ laugh ing ]   20 

ADV MPOFU:    Yes,  Cha i r  he  does not  w ish  to  say 

anyth ing .   

CHAIRPERSON:    Ja .  [ laugh ing ] .   Okay.  

ADV MPOFU:    No Cha i r  on  a  ser ious no te  the  –  I  hear  

what  the  Cha i r  i s  say ing .  
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CHAIRPERSON:    Yes.   

ADV MPOFU:    Bu t  I  mean I  do  no t  know maybe Mr  Smi th ’s  

th ing  amounts  to  a  c r im ina l  o f fence so  I  wou ld  no t  adv ise  

h im to  comment  on  any s im i la r i t ies .  

CHAIRPERSON:    No,  no  tha t  i s  f ine .   Do you w ish  to  

reason or?  

ADV MPOFU:    No Cha i r,  okay thank you very  much  Cha i r.   

CHAIRPERSON:    Okay a l r igh t .   Mr  Pre tor ius  you are  done.       

ADV PRETORIUS SC:    Yes,  Cha i r  i t  i s  sa fe  to  po in t  ou t  

tha t  the  va lue  fo r  money issue was c lea r ly  found  by  the  10 

Pub l ic  Pro tec tor  aga ins t  the  depar tment  the  Pub l ic  

Pro tec tor  found no va lue  fo r  money.  

CHAIRPERSON:    Okay,  a l r igh t  I  th ink  Mr,  m igh t  have 

ment ioned tha t  as  we l l .  

ADV MPOFU:    Wel l  Cha i r  now Mr  Pre tor ius  i s  p rovok ing  

me.  [ laugh ing ]  Cha i r  my unders tand ing  was tha t  he  is  

par t l y  r igh t .   So my unders tand ing  was tha t  as  the  w i tness  

s ta ted  ce r ta in ly  t here  was some va lue  fo r  money whether  i t  

amounted to  two hundred and  f i f t y  o r  no t  tha t  i s  a  

debatab le  i ssue but  cer ta in ly  i t  i s  no t  as  i f  there  was jus t  20 

money tha t  was drawn out  there  was some work  tha t  was  

done but  I  am su re  tha t  what  Mr  Pre tor ius  meant ,  ja .     

CHAIRPERSON:    Okay,  ja .   

ADV PRETORIUS SC:    Wel l  the  f ind ings  remain  

unchanged.  
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CHAIRPERSON:    Yes,  we a t  twenty  to  two Mr  Mokhes i  

thank you ve ry  much fo r  coming back to  g ive  ev idence and  

I  w i l l  excuse you now and i f  a  need a r ises  fo r  the  

Commiss ion  to  request  you to  come back,  I  am sure  you 

w i l l  come back.   But  thank you very  much and thank  you to  

Mr  Mpofu .  

ADV MPOFU:    Thank you s i r.  

CHAIRPERSON:    We a re  go ing  to  ad journ  fo r  lunch and  

resume a t  twenty  to  th ree .   We ad journ .  

INQUIRY ADJOURNS  10 

INQUIRY RESUMES 

CHAIRPERSON:    Are you ready Mr Pretor ius? 

ADV PRETORIUS SC:   Thank you Chai r.   The next  wi tness 

wi l l  deal  wi th the housing matter and his name is Mr 

Tsoamets i .  

CHAIRPERSON:   Yes I  have a f i le that  does not  seem to 

have his statement here FS17, is that  the f i le I  am supposed 

to have? 

ADV PRETORIUS SC:   Yes Chai r.   He does not  have a 

signed aff idavi t .  20 

CHAIRPERSON:   Okay.  Wel l  I  saw an ear l ier one or rather I  

saw a f i le that  had his statement and I  a lso saw one that  had 

his… 

ADV PRETORIUS SC:   Yes i t  is unsigned Chai r.  

CHAIRPERSON:   The t ranscr ipt .   So but  you say I  have got  
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the r ight  one here.  

ADV PRETORIUS SC:   I  wi l l  take you through what… 

CHAIRPERSON:   Ja okay.  

ADV PRETORIUS SC:   What is relevant  Chai r.  

CHAIRPERSON:   Okay.   Please administer the oath.  

REGISTRAR:   P lease keep the microphone on.   Please state 

your fu l l  names for the record.  

MR TSOAMETSI:   Mmuso Mart in Tsoametsi .  

REGISTRAR:   Do you have any object ions to taking the 

prescr ibed oath? 10 

MR TSOAMETSI:   No object ion.  

REGISTRAR:   Do you consider the oath to be b inding on 

your conscience? 

MR TSOAMETSI:   Yes I  do.  

REGISTRAR:    Do you swear that  the evidence you wi l l  g ive 

wi l l  be the t ruth;  the whole t ruth and nothing else but  the 

t ruth;  i f  so please ra ise your r ight  hand and say,  so help me 

God. 

MR TSOAMETSI:   So help me God.  

CHAIRPERSON:   Yes you may cont inue Mr Pretor ius.  20 

ADV PRETORIUS SC:   Thank you Chai r.   Mr Tsoametsi  there 

is a draf t  aff idavi t  on record but  i t  has not  been at tested to 

by yoursel f ,  am I  correct? 

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   In fact ,  i t  is  a draf t  of  the 
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invest igators.  

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   But  you did interview the 

invest igators and there is a t ranscr ipt  of  that  interv iew.  I  wi l l  

just  g ive the info – reference for the record Chai r.   I t  is at  

FS13 page 486 and fol lowing.   You also gave evidence 

before a discipl inary inqui ry in fact  on two occasions,  you 

recal l  that? 

MR TSOAMETSI:   I  th ink i t  is one occasion but  that  is  

correct .  10 

ADV PRETORIUS SC:   Wel l  you were recal led as I  

understand i t  to give evidence very br ief ly.  

MR TSOAMETSI:   I t  is possible yes.  

ADV PRETORIUS SC:   Anyway,  those references are in 

FS17 page 767 and fol lowing and FS8 page 441 and 

fol lowing.   I f  I  may refer you to  Bundle FS17 page 767 

please.   I f  you would go to page 767 please.  

MR TSOAMETSI:   I  am there.   767? 

ADV PRETORIUS SC:   Yes please.  

MR TSOAMETSI:   Yes.  20 

ADV PRETORIUS SC:   This is  the t ranscr ipt  of  your  

evidence before the disc ipl inary inqui ry.  

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   And I  wi l l  in due course refer to i t .   

During 2010 and 2011 Mr Tsoametsi  what posi t ion did you 
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hold? 

MR TSOAMETSI:   I  was Deputy Director Genera l  Local  

Government and Tradi t ional  Affa i rs.    

ADV PRETORIUS SC:   In the Free State Province.  

MR TSOAMETSI:   In the Free State Province.  

ADV PRETORIUS SC:   Yes.   We know that  there were 

var ious divis ions and changes of  name in the Free State 

housing or Human Sett lements Department.  

MR TSOAMETSI:   The 20 – 2009/2010 f inancial  year the 

department was cal led the Department of  Local  Government 10 

and Housing which means i t  had one Head of  Department 

and two branches.   One for housing and the other one for 

Local  Government and Tradi t ional  Affai rs.   And I  was 

responsible for Local  Government and Tradi t ional  Affa i rs.  

ADV PRETORIUS SC:   To whom did you report /  

MR TSOAMETSI:   I  reported to the HOD then who was Mr 

Kopung Ral ikontsane.  

ADV PRETORIUS SC:   You have a B.Prop degree I  

understand? 

MR TSOAMETSI:   That  is correct .  20 

ADV PRETORIUS SC:   Have you ever pract iced law? 

MR TSOAMETSI:   No.  

ADV PRETORIUS SC:   We have heard ev idence about the 

sequence of  events in 2010/2011 Mr Tsoametsi  and I  do not 

intend to take you through al l  those events.   They become 
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re levant  you wi l l  no doubt raise them when they do become 

re levant .   But  as I  understand i t  and i f  I  could take you 

please to FS13.  As I  understand i t  at  some stage a meet ing 

was cal led to deal  wi th the quest ion of  under spending in the 

department,  do you recal l  that? 

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   I t  is deal t  wi th in Bundle 13 at  page 

485 and fol lowing.   Just  to place th is document on record.   I  

am sorry page 485 of  FS13.   

MR TSOAMETSI:   Okay.  10 

ADV PRETORIUS SC:   Now you were interviewed by the 

invest igators of  the commission dur ing February of  2020,  

correct? 

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   And what appears at  page 485 of  

Bundle FS13 and fol lowing pages is a t ranscr ipt  of  your 

interview.  

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   Once again this  interview deals wi th 

var ious matters and to the extent  that  you take issue wi th 20 

the contents of  the t ranscr ipt  you of  course may do so.   But  

for the moment we at  least  f rom our s ide are going to  

assume that  i t  is a correct  t ranscr ip t .  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   I f  you would go to page 497 of  that  
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bundle please.   The department  would have submit ted a 

business plan to the Nat ional  Department of  Human 

Sett lements for the year 2010/2011 correct? 

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   And what occurred dur ing the course 

of  the year  was that  the Nat ional  Minister not i f ied the MEC 

and the DG at  the Province or the Head of  Department at  the 

Province that  there was a problem of  under spending.   That  

has been the subject  of  much evidence – we need not  go 

into the deta i l  what  I  am interested is – in is the response to 10 

that  not ice.   Correct? 

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   So the MEC and HOD receive a 

not ice f rom the Nat ional  Min ister  to the effect  that  the 

Province in the Human Sett lements Department is  under 

spending and the Minister requi res some sort  of  response.   

That  is the posi t ion where we start ,  correct? 

MR TSOAMETSI:   Yes the Minister… 

ADV PRETORIUS SC:    Yes.  

MR TSOAMETSI:   The Minister indicated under expendi ture 20 

and requested the Province to present  a plan of  how do I  

deal  wi th the under expendi ture.  

ADV PRETORIUS SC:   Yes.   And that  we have known as the 

expendi ture recovery plan? 

MR TSOAMETSI:   That  is correct .  
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ADV PRETORIUS SC:   Was a meet ing then cal led in the 

Province to deal  wi th that  request  f rom the Minister? 

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   You deal  wi th that  at  page 504 of  the 

t ranscr ipt .   By way of  int roduct ion you paraphrase the let ter 

f rom the Minister at  page 504.   I t  is  not  real ly a quote of  the 

let ter i t  is your paraphrasing of  what the let ter contained.   

You say the let ter says:  

“We are concerned we are not  going to spend 

and normal ly goods so in the event  you do 10 

not  have a plan.   The money wi l l  be 

redi rected to a province in need of  addi t ional  

funds or redi rected back to the Nat ional  

Housing off ice.   P lease present  a plan.”  

 Now al though those were not  the exact  words of  the 

communicat ion that  is the import  of  the communicat ion? 

MR TSOAMETSI:   I t  is  a  general  pr inciple that  is appl icable 

in deal ing wi th spending and under expendi ture by the 

re lat ionship between Nat ional  and Provinces.  

ADV PRETORIUS SC:   A l r ight .   In  response to that  20 

communicat ion a meet ing was ca l led as you have said.  

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   That  meet ing would have taken place 

dur ing September/October 2010? 

MR TSOAMETSI:   Correct .  
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ADV PRETORIUS SC:   Who chai red that  meet ing? 

MR TSOAMETSI:   In the f i rst  meet ing that  I  was invi ted in 

the chai r  was – or the MEC was present  and the CFO was 

present .   The HOD was not  in the Province in that  f i rst  

meet ing.   I  th ink he had an off ic ia l  engagement outs ide the 

Province.   So the CFO stood in for her and the MEC was 

also present  in that  meet ing.  

ADV PRETORIUS SC:   Yes.   And who was the CFO? 

CHAIRPERSON:   But  who chai red the meet ing? 

MR TSOAMETSI:   I  was not  party to the or ig inal  meet ing 10 

Chair  because I  was cal led into a meet ing that  –  where 

people were already si t t ing.   So because the MEC is  the 

most  senior in that  meet ing i t  was the meet ing of  the MEC.  

CHAIRPERSON:   Yes so i t  would be the MEC.  

MR TSOAMETSI:   The MEC Chai r.  

CHAIRPERSON:   Who chai red the meet ing.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   Ja okay.  

ADV PRETORIUS SC:   That  is Mr Zwane. 

MR TSOAMETSI:   That  is correct .  20 

ADV PRETORIUS SC:   And you were present? 

MR TSOAMETSI:   I  was cal led in then yes I  was present .  

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   So you were cal led af ter the meet ing had 

started? 
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MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Do you have an idea how long af ter i t  had 

started or you do not  know? 

MR TSOAMETSI:   I  th ink i t  should have just  been af ter 

maybe they have done a role cal l .  

CHAIRPERSON:   Oh just  … 

MR TSOAMETSI:   And then they ask who else is here then 

people said no Tsoametsi  is in his off ice.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   So I  was ca l led.  10 

CHAIRPERSON:   Oh so… 

MR TSOAMETSI:   Because when the meet ing started and 

the purpose of  the meet ing was explained I  was in the 

meet ing.  

CHAIRPERSON:   Oh so for al l  intents and purposes you 

were there.  

MR TSOAMETSI:   I  was in the meet ing.  

CHAIRPERSON:   You were there throughout the meet ing.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   In terms of  substance.  20 

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   A lr ight  you deal  wi th the content  of  

the meet ing on page 507 towards the second part  of  that  

page.   What was discussed?  How did the Chai r  deal  wi th  the 
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meet ing? 

MR TSOAMETSI:   The pr inciple Chair  was that  we have 

received this concern f rom the Minister the Province is 

expected to develop a plan.   I  am expect ing off ic ia ls to  

develop a plan.   And that  is when we started to say what is i t  

that  we can do as off ic ia ls.  

ADV PRETORIUS SC:   Were var ious problems associated 

wi th the under-spending issue discussed? 

MR TSOAMETSI:   In order for  us to deal  wi th a problem we 

had to go through what I  wi l l  cal l  for purposes of  th is  10 

presentat ion a pro ject  plan that  when you – when you bui ld a 

house you f i rst  need to make sure that  you have the 

necessaries.   So the quest ion was asked off ic ia ls that  are 

responsible for benef ic iar ies what is the – what is the plan;  

how far are you?  Make sure that  everything that  needs to be 

done in re lat ion to  benef ic iar ies are at tended to.    

 The second wi l l  be the component that  deal  wi th land 

avai lab i l i ty.   S i tes so that  people are able to bui ld.   So those 

off ic ia ls were then mandated to do exact ly that .  

 The there was a thi rd responsibi l i ty that  deals wi th  20 

technical  o ff ic ia ls  that  wi l l  then have to be in contact  wi th 

organisat ion l ike NHRC that  deals wi th technical  qual i ty  

assurance.   They had to deal  wi th that .   

 Then there were issues…. 

ADV PRETORIUS SC:   Sorry to interrupt .   The NHBRC? 
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MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   Yes.  

MR TSOAMETSI:   Then there were issues around ensuring 

that  the approved projects wi l l  then be captured.   Normal ly  

we use a system – electronic system cal led HSS which is 

where approved pro jects,  l ist  of  benef ic iar ies,  s i tes wi l l  then 

be captured.   So that  had to be deal t  wi th.   And al l  that  was 

then populated in  terms of  the – the plan and f rom there we 

then said how then do we turn around the or ig inal  p lan to  

meet the current  chal lenge? 10 

ADV PRETORIUS SC:   R ight .   You said on page 509 of  the 

t ranscr ipt  at  the bot tom of  the page that  af ter the problems 

had been discussed and I  quote you:  

“That  is where I  come in.   A meet ing says 

can you go and invest igate?  What is i t  that  

can be done?  So I  go out  of  the meet ing. ”  

 And Mr Swanepoel  the invest igator says to you:  

“So who di rected you?”  

 And you answer:  

“The meet ing i t  is  a decision of  the meet ing 20 

that  we said yes.”  

 Just  explain please to the Chai r  what was happening 

there? 

MR TSOAMETSI:   Chai r  I  thought we were st i l l  deal ing wi th 

the development  of  the turnaround plan.   The second 
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meet ing that  is be ing talked about.  

CHAIRPERSON:   Oh.  

MR TSOAMETSI:   Is the second meet ing… 

CHAIRPERSON:   Later.  

MR TSOAMETSI:   That  came later.  

CHAIRPERSON:   Okay.  

MR TSOAMETSI:   That  was deal ing wi th di fferent  scenarios.  

CHAIRPERSON:   Ja.   Oh okay.  

MR TSOAMETSI:   So I  wi l l  suggest  that  we deal  wi th the 

plan,  we conclude the plan and then we wi l l  go to the second 10 

phase which is the second meet ing that  now deal t  wi th the 

issues of  advances.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Yes i t  is not  c lear f rom the t ranscr ipt  

here that  there were actual ly two meet ings.   In fact ,  the – as 

one reads i t .  

CHAIRPERSON:   But  is your recol lect ion that  there were two 

separate meet ings? 

MR TSOAMETSI:   There were – there were more than – 

there have been many meet ings Chai r.  20 

CHAIRPERSON:   There are many meet ings.  

MR TSOAMETSI:   But  for  the relevance of  what we – we are 

talk ing about.  

CHAIRPERSON:   Ja.  

MR TSOAMETSI:   I t  is where the MEC was present .  
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CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Remember we wi l l  then be going as 

off ic ia ls  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   To develop this turnaround strategy.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   And look into technical  issues.  

CHAIRPERSON:   So let  us go back then to that  meet ing.  

MR TSOAMETSI:   To the plan.  

CHAIRPERSON:   Let  us just  say there is th is meet ing that  10 

you have test i f ied about.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   Which was chai red by the MEC.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   Where the HOD Mr Mokoena was not  

present .  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   And the CFO stood in for him.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Now that  meet ing did you say that  i t  ended 20 

on the basis that  a turnaround plan must  be developed? 

MR TSOAMETSI:   That  is the one Chair  I  am talk ing about.  

CHAIRPERSON:   Yes.   Yes.   And d i fferent  people who were 

at tending the meet ing had di fferent  issues to at tend to? 

MR TSOAMETSI:   That  is correct  Chai r.  
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CHAIRPERSON:   Okay.   What part  were you required to 

at tend to? 

MR TSOAMETSI:   In that  there was no part .  

CHAIRPERSON:   You had no part  in  that  one.  

MR TSOAMETSI:   No that  –  I  had no responsibi l i ty  that  I  had 

to fol low up on at  that  stage.  

CHAIRPERSON:   Yes.   Okay.   So who were requi red to do 

what in terms of  that  meet ing about the – the turnaround 

plan? 

MR TSOAMETSI:   L ike I  said Chai r  i t  – in that  meet ing i t  was 10 

execut ive managers so i t  was Chief  Di rectors in the main.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   So the chief  di rector who is responsible 

for the area that  deals wi th  land issues was then 

commissioned to go and look at  those.  

CHAIRPERSON:   Ja.  

MR TSOAMETSI:   The Chief  Di rector responsible for  

technical  issues,  engineering services was then g iven the 

responsibi l i ty to deal  wi th that .  

CHAIRPERSON:   Hm 20 

MR TSOAMETSI:   The Chief  Di rector that  was responsible 

for planning and consol idat ion of  a l l  th is informat ion I  th ink 

Maxatshwa was for planning.   The Chief  Di rector  for  

technical  services Mamike Mogele and then the Director for  

technical  services engineering I  th ink i t  is Ndada Koloi .  
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CHAIRPERSON:   Hm 

MR TSOAMETSI:   So those were the type of  co l leagues that  

had to go and deal  wi th responsibi l i t ies according to their  job 

descr ipt ion.  

CHAIRPERSON:   And the responsibi l i t ies that  they were 

given – the tasks that  they were g iven those were intended 

to form part  of  the turnaround plan? 

MR TSOAMETSI:   That  is consol idated turnaround plan.  

CHAIRPERSON:   They would consol idate and put  together 

what they – the product  of  what they were going to do.  10 

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Okay.   So the meet ing ended on that  basis.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   Was there an arrangement as to t ime 

f rames to say how much t ime did,  they have to do this?  By 

when the turnaround plan should be ready? 

MR TSOAMETSI:   That  – that  was the f i rst  decision that  was 

taken in that  meet ing.   The second decision was that  we are 

going to be meet ing weekly and then we wi l l  produce this  

document and we wi l l  present  i t  to the MEC and the HOD for  20 

their  approval  and then based on thei r  approval  or 

disapproval  we wi l l  then take the process forward.   So we 

were then meet ing almost  on a weekly basis and on a 

fortnight  type of  arrangement then the MEC wi l l  then come 

and see what is  the progress in  relat ion to  f inal is ing the 
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p lan.   Now in the second meet ing when… 

CHAIRPERSON:   Oh before the second meet ing.   This f i rst  

meet ing you say was around what September or somewhere 

in September? 

MR TSOAMETSI:   Ja just  September ear ly October  

somewhere around there.  

CHAIRPERSON:   Yes.   Okay.  

MR TSOAMETSI:   I f  I  remember.  

CHAIRPERSON:   Okay.  

MR TSOAMETSI:   Yes.  10 

ADV PRETORIUS SC:   And then you say f rom then on you 

had weekly meet ings? 

MR TSOAMETSI:   We had – just  off ic ia ls.  

CHAIRPERSON:   Without  the MEC? 

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   And then you had bi -weekly meet ings 

which involved the MEC? 

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   And the weekly meet ings did they involve 

the HOD? 20 

MR TSOAMETSI:   The – no the weekly meet ings – i f  he is  

avai lab le Chai r  he wi l l  come but  in the main i t  was us.  

CHAIRPERSON:   Oh okay.  

MR TSOAMETSI:   As off ic ia ls.  

CHAIRPERSON:   Okay.  
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MR TSOAMETSI:   Those are consol idat ing this.  

CHAIRPERSON:   And he would be present  at  the b i -weekly 

meet ings? 

MR TSOAMETSI:   At  the bi  -  yes.   Because those wi l l  then 

be the meet ing where we are now expect ing the buy in and 

the approval .  

CHAIRPERSON:   Yes.   At  a cer tain stage I  guess the 

consol idat ion – the turnaround plan became ready,  is that  

r ight? 

MR TSOAMETSI:   I t  became ready.  10 

CHAIRPERSON:   How long af ter  the f i rst  meet ing did i t  

become ready more or less? 

MR TSOAMETSI:   I  th ink wi thin – wi thin a space of  two – two 

and a hal f  weeks Chai r.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Because remember al l  the informat ion was 

avai lab le.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Projects had been approved.  

CHAIRPERSON:   Yes.  20 

MR TSOAMETSI:   Cont ractors have been ident i f ied and 

approved. 

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   So i t  was a quest ion of  saying how do we 

make sure that  we fast  t rack spending in relat ion of  the 
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d i fferent  mi lestones.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Taking into account that  we are only lef t  

wi th November,  December and January.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   And ut i l is ing that  per iod develop a 

turnaround plan and ensure that  we – when i t  is approved, 

we go and we present  i t  to the l is t  of  approved contractors 

and i f  they buy in  into that  we are then able to forward i t  to 

Nat ional  and say this is our plan.  10 

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Which we should be able to implement i t .  

CHAIRPERSON:   Okay.   Mr Pretor ius do you want take over? 

ADV PRETORIUS SC:   These meet ings that  took place on a 

regular basis were these the so cal led War Room meet ings? 

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   And you say every second week they 

would be chaired by the MEC? 

MR TSOAMETSI:   Second week yes by the MEC or the HOD. 

ADV PRETORIUS SC:   Correct .   Let  us go to the point  where 20 

you came in.   Where one of  these meet ings said to you 

please go and invest igate what can be done? 

MR TSOAMETSI:   Because… 

CHAIRPERSON:   Was that  one of  the bi-weekly? 

MR TSOAMETSI:   No Chai r.  
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CHAIRPERSON:   Oh no i t  is a separate one.  

MR TSOAMETSI:   The … 

ADV PRETORIUS SC:   Sorry just  let  me – just  ask for  your 

indulgence for a moment.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   We do not  have a sworn statement of  

yours to work off .  

MR TSOAMETSI:   No I  am f ine.  

ADV PRETORIUS SC:   We only have your interview and so 

there may be some… 10 

MR TSOAMETSI:   Sequent ia l… 

ADV PRETORIUS SC:   Some disconnect  in the sequencing I  

accept  that  one hundred percent  but  that  is  al l  I  have to go 

to.   So – but  I  would l ike you to deal  wi th that  meet ing.  

MR TSOAMETSI:   Wel l  in deal ing wi th th is meet ing now 

Chai r.   Af ter – af ter we have received an in pr incip le 

approval  of  the turnaround plan,  we went to Welkom to go 

and… 

CHAIRPERSON:   Okay I  am sorry – In pr inciple approval  by 

whom? 20 

MR TSOAMETSI:   By the HOD and the MEC.  

CHAIRPERSON:   Okay a lr ight .  

MR TSOAMETSI:   Then we went to Welkom.  

CHAIRPERSON:   And that  would have happened around 

about when? 
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MR TSOAMETSI:   That  wi l l  now be in the middle of  October 

towards… 

CHAIRPERSON:   Middle of  October.  

MR TSOAMETSI:   Yes.   Now we are moving towards 

November.  

CHAIRPERSON:   Okay a lr ight .  

MR TSOAMETSI:   Yes.   

CHAIRPERSON:   And what was approved is what we have 

here as a. .  

MR TSOAMETSI:   Ja what do we cal l  i t?  10 

CHAIRPERSON:   A recovery plan.  

MR TSOAMETSI:   Recovery plan yes.  

CHAIRPERSON:   That  is what was approved. 

MR TSOAMETSI:   That  is the one I  am talking about.  

CHAIRPERSON:   Okay and then you took that  to Welkom? 

MR TSOAMETSI:   So the recovery plan had an impl icat ion 

for the implementat ion on contractors.  Because you needed 

to get  their  buy in for i t  to be real ised.   So that  is where – 

that  is the reason why we had to go to the meet ing of 

Welkom and meet  these contractors.   So the… 20 

ADV PRETORIUS SC:   Before you go to the Welkom meet ing 

i t  is  important  that  we get  the sequencing r ight .   In – just  

have a look please at  page 510.   A t  the top of  the page you 

say:  

“Al l  these things that  I  am talk ing is now 
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resolut ions of  the meet ing to say we need to 

have a plan on this element so people must  

go out  wi thin the next  f ive days,  get  what you 

can get  so that  you develop this 

implementat ion p lan.   So my responsibi l i ty 

was to say,  how do we support  cont ractors to 

get  mater ia l  and then you say,  I  cal led the 

Department  of  Human Sett lements in  

Gauteng.   They told you about the 

re lat ionship wi th  the bui lder ’s market  and 10 

af ter that  the meet ing was cal led at  Welkom.”  

MR TSOAMETSI:   No Chai r.  

ADV PRETORIUS SC:   And that  is  what th is t ranscr ipt  says 

but  you – we are asking for your ev idence.  

MR TSOAMETSI:   I  am saying the meet ing of  Welkom.  

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Deal t  wi th the issue of  the implementat ion 

of  the turnaround plan.  

CHAIRPERSON:   Huh-uh.  

MR TSOAMETSI:   And that  meet ing ra ised certain issues.  20 

CHAIRPERSON:   Just  one second before you proceed. 

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   The – the turnaround plan or the 

expendi ture recovery plan.  

MR TSOAMETSI:   Yes.   Expendi ture – oh le t  me – 
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expendi ture recovery plan.  

CHAIRPERSON:   Maybe just  – ja  let  us st ick to the same 

terminology.  

MR TSOAMETSI:   Ja I  . .  

CHAIRPERSON:   Otherwise somebody who reads the 

t ranscr ipt  wi l l  be confused whether we are talk ing about 

something e lse.    

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   So the expendi ture recovery plan.  

MR TSOAMETSI:   Yes Chai r.  10 

CHAIRPERSON:   The cont ractors would need to buy in into 

because i t  contemplated work being done bui ld ing of  the – 

bui ld ing of  houses dur ing the December hol idays,  is that  

r ight? 

MR TSOAMETSI:   That  is correct  Chai r.  

CHAIRPERSON:   That  is why you needed thei r  buy in  among 

other reasons.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   Okay a lr ight .   So you go to th is meet ing at  

Welkom and this is a meet ing of  off ic ia ls of  the Department.  20 

MR TSOAMETSI:   And the MEC. 

CHAIRPERSON:   And the MEC with the cont ractors.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Okay a lr ight .   Cont inue.  

MR TSOAMETSI:   At  that  meet ing… 
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ADV PRETORIUS SC:   But  before you go to that  meet ing,  I  

know you wi l l  cont inue in due course.   When did you speak 

to the Department of  Human Sett lements in Gauteng?  

Before or af ter th is meet ing? 

MR TSOAMETSI:   Af ter th is meet ing.  

ADV PRETORIUS SC:   Okay.  

MR TSOAMETSI:   Af ter th is meet ing.   I  wi l l  expla in what 

t r iggered.  

CHAIRPERSON:   Yes,  ja.  

MR TSOAMETSI:   This.   So we go to  th is  meet ing then 10 

contractor raises three pert inent  chal lenges that  they are 

confronted wi th.   The f i rst  chal lenge that  they raised is the 

chal lenge to say i t  is – we are going to the fest ive per iod.   

Avai labi l i ty of  mater ia l  might  be a chal lenge.  

 Secondly,  we have a chal lenge of  access to f inance.  

 Thi rdly by saying – by us as a department or as 

government saying to them that  they must  intensi fy  where 

dur ing the December fest ive per iod i t  wi l l  then requi re that  

they must  employ more people which then means that  they 

wi l l  have to be spending a lot  of  money wi th relat ion to the 20 

labour costs.  

 So these are the issues that  they are rais ing.   So we 

take – we take note of  those issues and we came back to  

Bloemfontein.   And this meet ing that  is  being referred to then 

took place.  
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CHAIRPERSON:   Now the issues they raised is i t  the fact  

that  they might  have to employ more people and the fact  that  

there might  be – so they would need money and the fact  that  

there might  be chal lenges in get t ing mater ia l .   Those are the 

two issues they ra ised.  

MR TSOAMETSI:   Those three issues that… 

CHAIRPERSON:   Ja okay.  

MR TSOAMETSI:   That  I  ment ion out  of  cont ractors.  

CHAIRPERSON:   Cont inue.  

ADV PRETORIUS SC:   Which contractors were inv i ted to the 10 

meet ing? 

MR TSOAMETSI:   The contractors – the project  recovery 

plan.   That  would be the contractors that  we have appointed 

and approved as contractors that  are implement ing projects 

of  2010/2011.  

ADV PRETORIUS SC :    You say they were appointed? 

MR TSOAMETSI :    That  is my assumpt ion.  

ADV PRETORIUS SC :    Who appointed them? 

MR TSOAMETSI :    The normal procedure of  appoint ing Chair  

in the department . . .  just  to go back a l i t t le b i t .   2009/2010,  20 

whi lst  we were st i l l  in that  department I  have talked about,  

we have issued a tender.    

 Or even before that ,  I  th ink,  yes i t  is 2009 and we issued 

a tender and we requested PWC to assist  us to develop a 

database and to be able to create d i fferent  categor ies of  
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contractors according to their  funct ional i t ies.    

 So that  would then have been the data f rom the 

database that  was ut i l ised dur ing that  per iod but  th is 

database . . . [ intervenes]   

CHAIRPERSON :    Twenty. . .  or two-thousand and. . .  

MR TSOAMETSI :    2004 to 2009, i t  was an administ rat ion. . .  

af ter the elect ion i t  was a part icular administ rat ion.   So 

dur ing this per iod of  th is administ rat ion,  we invi ted. . .  we 

issued out  a tender wi th PWC that  developed database to 

run housing for that  per iod.  10 

CHAIRPERSON :    Oh,  okay al r ight .  

MR TSOAMETSI :    So in 2009, i t  then expi red.   I t  means,  

you need to re-advert ise and get  a new tender to be able to  

develop a database.  

CHAIRPERSON :    Database.  

MR TSOAMETSI :    So that  is the process that  we wi l l  fo l low, 

informed by the Supply Chain Management.  

CHAIRPERSON :    H’m.  

MR TSOAMETSI :    Yes.    

CHAIRPERSON :    But  . . . [ intervenes]   20 

MR TSOAMETSI :    So when I  . . . [ intervenes]   

CHAIRPERSON :    H’m? 

MR TSOAMETSI :    When I  say they were appointed Chair  

because I  was not  part ied to that  process.   I  wi l l  assume that  

i t  is  in al ignment wi th that  Supply Chain Management  
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process.  

CHAIRPERSON :    A lr ight .   But  the point  is,  you knew about 

the database that  appl ied dur ing the per iod 2004 and 2009.  

MR TSOAMETSI :    2004 to 2009.  Yes.  

CHAIRPERSON :    You do not  know whether there was a 

database that  was appointed af ter that .  

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    But  you assumed that  there was.  

MR TSOAMETSI :    Yes,  that . . .  i f  I  say,  contractors are 

appointed in Human Sett lements . . . [ intervenes]   10 

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    . . . I  assumed that  i t  had fol lowed that  

process.  

CHAIRPERSON :    Ja,  okay.  

ADV PRETORIUS SC :    Wel l ,  we know from evidence given 

in the last  week Mr Tsoametsi  that  in 2010 a new data base 

was formed.  

MR TSOAMETSI :    Fol lowing the same process? 

ADV PRETORIUS SC :    No,  not  fo l lowing any compet i t ive 

tender process.   Wel l ,  fo l lowing a tender process that  was 20 

abandoned.  That  is what happened in 2010.  

MR TSOAMETSI :    I  wi l l  not  understand,  Chai r.   My 

understanding of  a general  pr inciple is that  the account ing 

off icer wi l l  implement the Supply Chain Management pol icy 

of  a department.   And i t  wi l l  then require that  you should go 
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out  and advert ise.   And then through that  process be able to 

develop.   Now, i f  there has been deviat ion . . . [ intervenes]   

CHAIRPERSON :    When develop a database or develop 

what? 

MR TSOAMETSI :    To go through the same process that  we 

had gone through,  2004 and 2009.  

CHAIRPERSON :    To open a database? 

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    A lr ight .    

MR TSOAMETSI :    Now i f  there has been a deviat ion f rom 10 

that  process,  i t  should be a deviat ion that  is approved by the 

account ing off icer.   So I  am not  so sure.   Are we talk ing 

about  him deviat ing f rom that  normal process and approving 

the deviat ion or what are we talk ing about? 

ADV PRETORIUS SC :    No,  Mr Tsoametsi .   We are talk ing 

about your knowledge.  

MR TSOAMETSI :    Yes.   I  do not  know . . . [ intervenes]   

ADV PRETORIUS SC :    Not  your assumpt ions for the 

moment.  

CHAIRPERSON :    H’m, h’m, h’m.  20 

MR TSOAMETSI :    There are . . . [ intervenes]   

ADV PRETORIUS SC :    We have been told that  in 2010,  

there was indeed a publ ic  procurement  process 

. . . [ intervenes]   

MR TSOAMETSI :    Okay.  
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ADV PRETORIUS SC :    . . . that  was in i t iated.   The tender 

per iod expired.   Oh, the tender val id i ty per iod expired and 

the tender process was not  reinstated or corrected.   I t  was 

abandoned and a database was then compi led f rom var ious 

sources,  a new database in 2010.   That  is what we know 

from the evidence.   Do you know that  that  was not  the case? 

MR TSOAMETSI :    I  do not  know.  

ADV PRETORIUS SC :    So I  am asking then.   This database 

that  was used to inform the select ion of  contractors to be 

invi ted to the Welkom meet ing,  do you know where that  came 10 

f rom? 

MR TSOAMETSI :    The database? 

ADV PRETORIUS SC :    Wel l  . . . [ intervenes]   

MR TSOAMETSI :    I t  . . . [ intervenes]   

ADV PRETORIUS SC :    But  al l  I  am saying to you is,  who 

was invi ted to the Welkom meet ing? 

MR TSOAMETSI :    I  have just  said i t . . .  my assumpt ion is that  

i t  is cont ractors that  we approved to implement projects that  

were contained in  the expendi ture recovery plan.  

ADV PRETORIUS SC :    Yes.   Now,  how.. .  what  I  am saying 20 

is.   Who appointed those contractors or how were appointed? 

MR TSOAMETSI :    And I  have just  explained Chai r  that  my 

knowledge is  that  they get  appointed through the process of  

going out  on tender,  developing a database,  select ing f rom a 

database,  having recommending(?) to the MEC that  these 
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are the cont ractors that  must  be appointed.  

ADV PRETORIUS SC :    Wel l  . . . [ intervenes]   

CHAIRPERSON :    You. . .  should you not  answer Mr 

Tsoamets i  be you do not  know because you do not  know i f  

and whether there was a database pursuant? 

MR TSOAMETSI :    I  have said that  Chai r  but  i t  looks l ike 

. . . [ intervenes]   

CHAIRPERSON :    Ja,  you do not  know how they were 

appointed.   They were invi ted.   Is that  r ight? 

MR TSOAMETSI :    Yes.  10 

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    At  the Welkom meet ing,  they were 

invi ted.  

CHAIRPERSON :    Yes,  they were invi ted but  how they were 

selected . . . [ intervenes]   

MR TSOAMETSI :    I  do not  know.  

CHAIRPERSON :    . . . to say,  who must be invi ted,  who must 

not  be invi ted . . . [ intervenes]   

MR TSOAMETSI :    I  do not  know.  

CHAIRPERSON :    That  you do not  know? 20 

MR TSOAMETSI :    Yes,  that  was outside my . . . [ intervenes]   

CHAIRPERSON :    Yes,  you assumed . . . [ intervenes]   

MR TSOAMETSI :    Yes,  Chai r.  

CHAIRPERSON :    . . . that  they must  have been on a 

database.  
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MR TSOAMETSI :    Yes,  Chai r.  

ADV PRETORIUS SC :    But  whether that  is so or not ,  you do 

not  know.  

MR TSOAMETSI :    I  do not  know, Chai r.  

ADV PRETORIUS SC :    Yes.   Mr Tsoametsi ,  notwi thstanding 

the fact  that  wi tnesses might  be taken to task for saying I  do 

not  know.  

CHAIRPERSON :    [ laughing]    

ADV PRETORIUS SC :    Somet imes i t  is a legi t imate answer.   

[ laughing]    10 

CHAIRPERSON :    [ laughing]    

MR TSOAMETSI :    Where I  can help,  I  wi l l  be more than 

wi l l ing to do so.  

ADV PRETORIUS SC :    Thank you,  Mr Tsoamets i .   Anyway,  

we know that  contractors were invi ted,  a tender bid at  the 

Welkom meet ing.   And you then,  af ter  that  meet ing,  went 

back to the War Room. 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    And was i t  at  that  stage that  you 

were given a task to perform? 20 

MR TSOAMETSI :    So in th is meet ing . . . [ intervenes]   

ADV PRETORIUS SC :    Sorry,  just  before you go on.   When 

would that  meet ing have taken place?  Somet ime in  

November? 

MR TSOAMETSI :    Chai r,  i t  is should st i l l  be wi thin the 
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October.   I f  i t  is in November,  i t  should have been maybe 

early.   Ear ly.   I  am not  def in i te ly sure in terms of  the dates 

but  i t  is at  th is meet ing that  now we are ref lect ing on the 

outcome of  the meet ing of  Welkom and . . . [ intervenes]   

CHAIRPERSON :    Who was at tending this meet ing? 

MR TSOAMETSI :    The meet ing was chaired by the MEC, 

at tended by the same teams that . . .  the HOD was there.   I t  

was the meet ing of  the MEC and the HOD.  And the CFO was 

there.   And mysel f  and al l  these col leagues that  I  have 

referred to as par t  of  the execut ive management.   So i t  is in  10 

this meet ing that  . . . [ intervenes]   

CHAIRPERSON :    And the CFO was Ms Dhlamini?  

MR TSOAMETSI :    Dhlamini ,  yes.  

CHAIRPERSON :    Ja,  okay.  

MR TSOAMETSI :    So in  th is  meet ing,  we then discussed 

and ref lected on the issues that  have been ra ised by the 

contractors.   So the MEC asked the quest ion:   Why can we 

not  support  contractors and get  mater ia l  for them?   

 Because i t  is c lear that  i f  we are able to meet them 

hal fway,  they would be able to part ic ipate in th is  or that .   20 

And we wi l l  be able to go a long way in del iver ing on the 

commitments that  we have made.  

ADV PRETORIUS SC :    Yes.   So fo l lowing on. . .  i f  I  may just  

interrupt  you to get  the sequence r ight .   Your ev idence is 

that  fo l lowing on f rom the Welkom meet ing,  there was,  
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presumable,  a report  back to the War Room and the MEC 

then came up wi th  that  idea? 

MR TSOAMETSI :    He came up wi th  that  quest ion.    

ADV PRETORIUS SC :    Right .  

MR TSOAMETSI :    Then in that  meet ing,  i t . . .   Chai r,  I  wi l l  not  

be sure but  you said I  should not  say I  assume.  But  what I  

wi l l  not  be sure.   But  the issue was raised to say:   No,  in the 

previous projects of  the previous year,  we had a s i tuat ion 

where we have partnered wi th Nurcha and we are able to buy 

mater ia l  for contractors to be able to cont ract  in the pro ject .  10 

ADV PRETORIUS SC :    For the record.   That  is n-u-r-c-h-a? 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    Right .  

MR TSOAMETSI :    So discussions took place about,  is  th is 

the r ight  way to go about?  Wi l l  you be doing the r ight  th ing 

i f  we are saying we are buying mater ia l  for. . .?    

 So the meet ing decided that  I  should go and do a 

research on this  advancement be formed by the fact  that  

there was this Nurcha advanced payment that  had taken 

place.    20 

 So I  am given this task to go out  and research on this 

matter.    So that  is where I  started th is research that  I  was 

talk ing about.  

ADV PRETORIUS SC :    A lr ight .   As I  understand i t .   The 

context  in which that  mandate was given to,  was the tabl ing 
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of  a proposal  or an idea that  the contractors be helped in  

some way by prepayment or some other means.   And you 

were told:   Please,  go and research this matter.   I  

understand that  that  would have been a factual  research that  

you would. . .  a piece of  research you would do.    

MR TSOAMETSI :    The research were . . . [ intervenes]   

ADV PRETORIUS SC :    . . .go and see how i t  can be done.  

MR TSOAMETSI :    Research whether i t  has been done with 

Nurcha.   That  wi l l  be the f i rst  th ing.   And secondly,  as to how 

i t  can be done.  10 

CHAIRPERSON :    Wel l ,  I  thought you also said at  the 

meet ing i t  was sa id that  you should look at  whether i t  would 

be r ight  to do things th is way.  

MR TSOAMETSI :    No,  I  am saying the discussions.  

CHAIRPERSON :    Yes,  the discussions.   Ja.  

MR TSOAMETSI :    I t  was not  sa id that  I  should go and 

invest igate whether i t  should be r ight .  

CHAIRPERSON :    Ja.  

MR TSOAMETSI :    I  mean, out  of  the discussions,  many 

views are being expressed.  20 

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    But  the end resul ts were that ,  go and 

invest igate this advanced payment.  

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    Yes.  
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CHAIRPERSON :    You see,  i f  your mandate was go and 

invest igate th is issue,  i t  could be argued that  that  included 

whether i t  wi l l  be lawful  to do i t ,  whether i t  would be 

. . . [ intervenes]   

MR TSOAMETSI :    Within the pol icy.  

CHAIRPERSON :    . . .you got  the r ight  to do i t  wi thin the 

pol icy.  

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    And whether i t  would be a wise thing to  

do.  10 

MR TSOAMETSI :    Yes,  Chai r.  

CHAIRPERSON :    You know, i t  could be argued to be qui te 

broad.  

MR TSOAMETSI :    Yes,  i t  is a broad mandate.  

CHAIRPERSON :    I t  is a broad mandate.  

MR TSOAMETSI :    You are being informed that  

. . . [ intervenes]   

CHAIRPERSON :    Yes 

MR TSOAMETSI :    . . .go and see what is happening and 

come up wi th a plan.  20 

CHAIRPERSON :    Yes,  that  is r ight .   Ja.  

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    Now, so are you. . .  I  would ask the 

quest ion.   Is  that  how you understood the mandate to be as 

broad as that  or not  real ly? 
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MR TSOAMETSI :    I  just . . .  i t  is  just  to get  th is  broad 

mandate.  

CHAIRPERSON :    A broad mandate.  

MR TSOAMETSI :    And I  went out  wi th that  understanding.  

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    That  th is is th is broad mandate.  

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    Go and out  and see what is  happening 

and comes with what . . . [ intervenes]   

CHAIRPERSON :    Yes,  okay.   Okay.   Mr Pretor ius.  10 

ADV PRETORIUS SC :    I  th ink go into some detai l  and 

please i temise the mandate as you understood i t .    

MR TSOAMETSI :    Ja,  l ike I  sa id Chai r,  the mandate was,  go 

out  and invest igate this advanced payment taking into 

account that  in the previous year i t  was done with Nurcha.   

That  is how i t  was . . . [ intervenes]   

ADV PRETORIUS SC :    Yes,  but  . . . [ intervenes]   

MR TSOAMETSI :    But  we never had any elements.  

ADV PRETORIUS SC :    Yes.   Wel l ,  i t  never had any elements 

but  you would go and invest igate where i t  had been done 20 

and how i t  had been done.  

MR TSOAMETSI :    No,  that  was at  my. . .  the where and the 

how is what came out  of  my in i t ia l  draf t .  

ADV PRETORIUS SC :    So was in the mandate but  the where 

and how came out  of  your in i t iat ive? 
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MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    But  you. . .  the mandate said:   Go and 

invest igate this prepayment system.    

MR TSOAMETSI :    I  do not  know i t .   Cal l  i t  advance 

payment.  

ADV PRETORIUS SC :    Advance payment.  

MR TSOAMETSI :    Yes,  cal l  i t  so.   Yes.  

ADV PRETORIUS SC :    Wel l ,  that  is maybe an important  

di fference and the terminology but  you had to go out  and 

invest igate this advance payment system.  There were no 10 

speci f ic mandates given to you wi th. . .  other than that  broad 

mandate.   

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    What did you actual ly do then? 

MR TSOAMETSI :    So the f i rst  step that  I  d id Chai r  was to go 

into the resources of  Nat ional  Par l iament and t ry and f ind 

out  as to what presentat ion has been made at  that  level  by 

the Nat ional  Department in relat ion to housing.    

 So i f  you go into al l  presentat ion of  di fferent  port fo l io  

commit tee,  there is one.   Port fo l io  Commit tee on Housing.   20 

That  when nat ional  departments or  any other ent i ty appear,  

you are able to  get  their  presentat ion of  what is  i t  that  they 

are saying,  what is the si tuat ion in relat ion to the sector.    

 So that  my f i rst  take.   So I  went in  there and I  was able 

to get  a presentat ion that  deals wi th th is area of  2009 to 
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2014,  which is. . .   

 Remember Chai r,  that  af ter the elect ion of  2209,  we now 

moved away f rom just  implement ing a project .   We are now 

moving into a human set t lement approach.    

 So the pol icy was no longer housing but  i t  now became 

human set t lement.   And because i t  became human 

set t lement,  i t  had di fferent  elements that  are t ry ing to assist  

government to deal  wi th.    

 So I  went into that  and I  came across that  presentat ion.   

And I  a lso went in to the Nat ional  Department ’s websi te and I  10 

came across the pol icy on the creat ing new grounds which is 

a pol icy that  was now giving meaning for th is  human 

set t lements that  we intend to implement.    

 In reading that  po l icy,  a problem statement was 

presented in that  pol icy and the breaking new grounds.   And 

to paraphrase that  statement,  i t  says.    

 S ince the new dispensat ion since 1994,  in  the sector  of  

human set t lement ,  establ ished and wel l - resourced and wel l -

incapaci tated contractors have pul led out  of  prov iding 

support  government,  creat ing an opportuni ty for SSME and 20 

medium cont ractors who lacks capaci ty.    

 In the main,  they lacked capaci ty in  f inancial  access,  in 

accessing mater ia l ,  qual i ty mater ia l  and in technical  access.   

So in my mind,  the same statement that  was said by the 

contractors is now contained in a government pol icy to say,  
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th is is a problem within the sector.    

 So I  said to mysel f :   Yes,  there is a diagnose.   But  what 

is the prescr ipt ion?  Then I  started invest igat ing contractor 

development or contractor support .   Who is doing that  in the 

count ry?  Is there someth ing l ike contractor development or  

contractor support?   

 So I  came across partnership establ ished by Human 

Sett lement Department of  Gauteng.   I  cal led then to  say:   I  

am busy deal ing wi th th is type of  research.    

 I  see that  we had a partnership between.. .  wi th  the 10 

pr ivate sector  that  you support  contractors.   Can you give 

me more informat ion on that?   

 They then sa id:   No,  speak to our legal  sect ion.   I  spoke 

to the legal  Sect ion.   The legal  sect ion says:   Yes,  we have 

what we cal l  a t r i -party agreement.    

 The bui ld ing mater ia l ,  the government and the cont ractor  

where government is support ing the cont ractor but  there is 

also partnership wi th th is bui ld ing mater ia l  company.    

 I  requested that  copy to also be forwarded to me.  So i t  

was forwarded to me.  So that  was the second, now, part  of  20 

my research outcome.   

 The thi rd part  was that  I  then went to Nurcha.   One th ing 

to understand,  whether is i t  factual  that  they had this  

programme of  support ing contractors wi thin together wi th us 

as the department .    
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 When I  went to them Chai r,  i t  was at  a stage when they 

were closing thei r  off ices of  Free State but  there were st i l l  

off ic ia ls there.    

 So the off ic ia l  then said to me:  No,  but  the person that  

was managing this whole thing is having a pr ivate company.   

Mr Herschel .   I  do not  remember.   Herschel  Coetzee or so.    

 So this company is f i rst  th ing.   I  cal led into the off ice.   I  

asked him:  Did you have something l ike this that  you had 

managed?  And he gave me how they have managed i t .   He 

gave me a how to mit igate the r isk.    10 

 In everything that  we had said Chair  is that  you need to 

have partnership wi th the mater ia l  suppl iers.   You need to 

have a very strong monitor ing and evaluat ion team that  

would then be the one that  is doing for  yoursel f  

reconci l iat ion of  col lect ing of  mater ia l  and so forth.   So I  

came back now wi th these three outcome.    

 And then I  said,  we have contracts wi th contractors.   Are 

we not  able to amend the contract  that  we have and create 

an addendum through this process that  wi l l  ensure that  

contractors are able to be supported so that  the or ig inal  20 

contract  should then be able to be amended to inc lude th is 

support  that  we came about?   

 And that  is what led to me put t ing the document that  I  

put  and that  I  have submit ted to the HOD for considerat ion.    

ADV PRETORIUS SC :    Right .   I t  seems to be that  what you 
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d id,  was you looked at  par l iamentary records,  you looked at  

the Nurcha experience and you looked at  certain other 

experiences in Gauteng.   Right?  And you col lated al l  those 

and you t ransformed them into the ideas into your document.  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    Correct? 

MR TSOAMETSI :    [No audible reply]   

ADV PRETORIUS SC :    So at  no stage d id you si t  down with 

a part icular proposal  and go to the Publ ic  Finance 

Management Act ,  the Housing Act  or any other legislat ion 10 

and compared the proposal  to  the provisions of  the 

legislat ion?  You did not  do a technical  legal  opinion? 

MR TSOAMETSI :    No.   For me i t  was around, here is what I  

have found.   I  am of  the view that  maybe i f  we support  the 

contractors through the cont ract  that  we have and we amend 

that  cont ract  and create an addendum through this  t r i -party 

system, we wi l l  have achieved what we wanted to achieve.  

ADV PRETORIUS SC :    A lr ight .   What is of  concern perhaps 

is,  why was this being done in November of  a f inancial  year  

ending in March?  Why had this work not  been done ear l ier? 20 

MR TSOAMETSI :    Chai r,  because there was a concern 

t r iggered by the minister.    

ADV PRETORIUS SC :    So the . . . [ intervenes]   

MR TSOAMETSI :    The minister had raised to say:   Look,  I  

have approved your  plan.   We are now moving towards the 
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end of  the f inancial  year.   There is no performance.  

ADV PRETORIUS SC :    Yes.   That  I  th ink is consistent  wi th 

what the other wi tnesses are saying.  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    But  the need for th is plan was to 

address the problems of  the minister . . . [ intervenes]   

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    . . . to avoid losing the money.  

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    But  the quest ion that  ar ises Mr Tsoametsi  10 

is.   Here you,  off ic ia ls of  the department are there.   You 

were the Deputy Di rector General .   I  do not  know i f  you were 

the only one in that  posi t ion.    

 So you were the second in charge,  I  guess,  in terms of  

hierarchy in the department.   Maybe the CFO was on the 

same level  as yoursel f ,  I  am not  sure.   You were high up 

there.    

 The department had been given more than one bi l l ion 

rand,  had been al located 1 point ,  1 point  4.   I  cannot 

remember how much of  that  came f rom the previous f inancial  20 

year  but  more than one bi l l ion rand to bui ld  houses dur ing 

the 2010/2011 f inancial  year.   The let ter of  the min ister,  I  

th ink,  came in October or is i t  September? 

MR TSOAMETSI :    I  th ink middle September or 

. . . [ intervenes]   
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CHAIRPERSON :    Maybe September.  

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    But  i t  looks l ike you were about f ive or s ix  

months of  the f inancial  year had gone.  And f rom what other  

wi tnesses have told me or at  leas t  one of  them, no houses 

had been bui l t  as yet  in terms of  the 2010/2011 al locat ion.    

 There might  be houses that  were bui l t  wi th  the 

2009/2010 f inancial  a l locat ion.   Now why is that  i t  takes the 

Nat ional  Min ister in Pretor ia to get  to you say:   Hey,  man.   

There is a problem.  We are not  bu i ld ing houses.   We are not  10 

spending.    

 You know, the money that  has been al located for the 

benef i t  of  the people.   Why does i t  take somebody in  

Pretor ia to say:   Hang on,  what are you doing?   

MR TSOAMETSI :    Chai r,  that  . . . [ intervenes]   

CHAIRPERSON :    You are part  of  the leadership of  the 

department.  

MR TSOAMETSI :    I  th ink Chai r,  there are two factors that  I  

need to br ing to at tent ion.   The f i rst  one is that  th is 

department was in t ransi t ion.   In t ransi t ion in the sense that  20 

now there was a determinat ion to  say you are now having 

two departments.    

 This means that  you are now going to have two heads of  

department.   Now that  is  number one.   Number two is that  

when you create that  department,  the people that  gets to be 
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t ransfer into Human Sett lement is not  a total  wel l -o i led,  wel l -

capaci tated departments.    

 Because remember,  the department wi l l  have di fferent . . .  

you wi l l  have corporate service for example.   When this  

t ransfer took place,  Corporate Serv ice did not  go wi th i t .   So 

they needed to create thei r  own new Corporate Service.    

 So the capaci ty  was an issue wi th th is department,  

number one.   Number two Chai r.   I  do not  know whether i t  

was put  before you that  there was a court  chal lenge by 

contractors who were al located for the previous,  the 10 

2009/2010, who took the provincial  government to court  

because of  the delays in a l locat ing and appoint ing them.   

 So there was also that  legal  matter that  was deal t  wi th .   

So yes,  the delays are the delays that  are internal  through 

this al l ,  deal ing wi th al l  these chal lenges.   And the impact  of  

that  is therefore this de lay therefore that . . .   

 L ike Mr Pretor ius now says,  that  including the 

management of  the SEM(?),  i t  ended up expir ing.   I  mean,  

immediately i t  expires.    

 I t  then means you are conf ronted wi th  a chal lenge or  20 

how now are you deal ing wi th SEM when you have al lowed 

this process to also col lapse?   

 Now Chai r,  the point . . .  you wi l l  then maybe asking as to,  

these things that  you are saying,  why did you not  say in the 

department?  That  is l ike . . . [ intervenes]   
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CHAIRPERSON :    The whole department was asleep.  

MR TSOAMETSI :    Yes,  that  is  what  I  wanted to 

. . . [ intervenes]   

CHAIRPERSON :    Unt i l  Mr Sexwale in Pretor ia said:   Wake 

up!  

MR TSOAMETSI :    That  is what where I  . . . [ intervenes]   

CHAIRPERSON :    Can you not  see what is happening? 

MR TSOAMETSI :    That  is what . . . [ intervenes]   

CHAIRPERSON :    You are spending money you are not  

working.  10 

MR TSOAMETSI :    Yes.   That  is where I  want to come in 

Chair  to say,  I  was not  the DDG for both legs.  

CHAIRPERSON :    Yes,  you were on Tradi t ional  Affai rs.  

MR TSOAMETSI :    I  was on Tradi t ional  Affai rs.  

CHAIRPERSON :    And maybe you can be forgiven.   

[ laughing]    

MR TSOAMETSI :    Now, that  is where I  come in to say,  th is 

issue that  I  am.. .  I  am talk ing about  these issues as second-

hand . . . [ intervenes]   

CHAIRPERSON :    You are not  under housing.  20 

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    You were not  deal ing wi th housing.  

MR TSOAMETSI :    I  was not  deal ing wi th housing.  

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    The only t ime I  came to know that  get t ing 
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involved in housing is when I  was ca l led in to that  meet ing 

for the f i rst  t ime, the one that  we have deal t  wi th.  

CHAIRPERSON :    Ja,  i t  is worrying.   I  have ment ioned i t  to  

one of  the wi tnesses,  maybe on Fr iday,  about  the lapsing of  

the tender val id i ty  per iod.    

 I  said,  but  the people who were involved are supposed 

to have made a judgment cal l  at  a  certain stage,  because I  

was told that  there were too many bids that  had been put  in  

and deal ing wi th them and processing them took t ime.   

 That  is why the per iod expired before the re levant  10 

commit tee could make the necessary decision.   But  I  said,  

somebody should have made a judgment cal l  to say:   I f  we 

have got  so many bids,  we wi l l  not  be f in ished within th is  

t ime.   

 Therefore,  we need to ask whoever has the author i ty to 

extent  the per iod before i t  expires.   But  i t  is l ike people were 

sleeping.    

MR TSOAMETSI :    You wi l l  have head Chai r  that  I  have said 

in that  per iod of  2004 and 2009, we went out  on tender but  

we also appreciated the fact  that  we do not  have capaci ty  20 

internal ly.   And that  is why we had appointed 

PricewaterhouseCoopers to be the one that  is handl ing this 

volume.   

 Because obviously,  people wi l l  have interest  and the 

volumes would always be there.   So that  is why we had 
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appointed Pr icewaterhouseCoopers to be the one that  co l late 

al l  th is date,  prepare i t ,  present  i t  to us and then accept  i t  

and i f  i s  approved then i t  became our  da tabase.  

CHAIRPERSON:    Okay.   Mr  Pre tor ius?  

ADV PRETORIUS SC:    Thank you .   Dur ing  the  la t te r  pa r t  

o f  October,  beg inn ing  par t  o f  November  and perhaps  

fu r ther  in to  November  you had two documents  tha t  have  

been re levant  to  the  ev idence tha t  we have heard  th is  

week,  perhaps las t  week.   

 The f i rs t  i s  the  document  tha t  you p repared tha t  10 

s igned on the  25  November  2010.    

 The second was a  document  we have re fer red  to  as  

the  expend i tu re  recovery  p lan ,  i t  was ac tua l l y  a  s l ide  

presenta t ion ,  cor rec t?    

 The one tha t  you  were  invo l ved in  deve lop ing  was 

the  document ,  le t  us  ca l l  i t  the  25  November  document .  

MR TSOAMETSI :    I  w i l l  say  I  was par t  o f  bo th .  

ADV PRETORIUS SC:    Were  you  par t  o f  the  [ inaud ib le  – 

speak ing  s imul taneous ly ]  

MR TSOAMETSI :    I  was par t  o f  –  the  fac t  tha t  I  d id  no t  20 

have spec i f i c  funct ion  does not  mean I  was not  pa r t  in .  

ADV PRETORIUS SC:    A l r igh t .  

MR TSOAMETSI :    I  was par t  o f  tha t  because I  was  par t  o f  

tha t  meet ing .  

ADV PRETORIUS SC:    A l r igh t ,  now both  documents  had to  
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go  to  two commi t tees wh ich  invo lved the  Nat iona l  

Depar tment .   Cou ld  you te l l  the  Cha i r  what  those meet ings  

were?  

MR TSOAMETSI :    No,  Cha i r,  the  po in t  tha t  I  was t ry ing  to  

convey to  the  invest iga tors ,  wh ich  m ight  have no t  come 

c lea r  on  the  t ransc r ip ts ,  i s  tha t  when the  Min i s te r  ra ised  

concerns and he  say deve lop  a  p lan  and le t  you r  HOD 

present  tha t  p lan  to  the  D i rec to r  Genera l ,  immedia te ly  the  

p lans a re  deve loped,  they HOD of  Free S ta te  w i l l  

communica te  w i th  h is  techn ica l  counterpa r t  w i th  the  10 

D i rec tor  Genera l  and share  the  p lan  w i th  the  D i rec tor  

Genera l  w i th in  in ten t ion  tha t  the  D i rec tor  Genera l  w i l l  then  

app ly  the i r  m ind and they adv i se  the  Min is te r.   Tha t  i s  one  

communica t ion  channe l  tha t  I  was exp la in ing  and I  

ind ica ted  to  say  th is  communica t ion  channe l  in  te rms o f  

in te rgovernmenta l  re la t ions  is  ca l led  Min tech because i t  i s  

where  techn ica l  o f f i c ia ls  a re  meet ing .   Then  I  have  

…[ in tervenes]  

ADV PRETORIUS SC:    We have re fer red  to  i t  o r  o ther  

w i tnesses have re fer red  to  i t  as  techn ica l  Minmec.  20 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Bu t  what  i s  the  cor rec t  

abbrev ia t ion?  

MR TSOAMETSI :    The o ther  way a round,  techn ica l  

Minmec and then I  am say ing  i t  i s  Min tech,  so  the  
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m in is te r i a l  techn ica l  commi t tee .  

ADV PRETORIUS SC:    That  sounds bet te r.  

MR TSOAMETSI :    Yes.   Now the  second par t  w i l l  then be 

the  po l i t i ca l  ove rs igh t ,  po l i t i ca l  communica t ion  and tha t  w i l l  

be  be tween the  MEC tha t  has the  re la t ionsh ip  to  

communica te  w i th  the  Min is te r  and the  MEC wi l l  then be 

ab le  to  communica te  and say in  l ine  w i th  your  concern ,  we  

have deve loped th is  p lan  and the  p lan  has been fo rwarded 

to  you.  

ADV PRETORIUS SC:    A l r igh t .  10 

MR TSOAMETSI :    Those a re  the  key channe ls  [ inaud ib le  – 

speak ing  s imul taneous ly ]  

ADV PRETORIUS SC:    So there  are  two – in  fac t  these  

two channe ls  took p lace,  these communica t ions th rough  

these two channe ls  took p lace a t  two meet ings we know 

tha t  were  he ld  in  November  2010 on the  18  and 19 

November  o f  2010.   On the  18  November  there  was a  

techn ica l  Minmec  or  a  Min tech and on the  20  November  

there  was the  po l i t i ca l  overs igh t  meet ing ,  the  Minmec,  

where  the  Min is te r  wou ld  have been w i th  the  MEC.  20 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Now tha t  second meet ing  we know 

tha t  the  MEC and the  HOD were  no t  p resent ,  Mr  

Maxatshwa a t tended,  r igh t?   We have ev idence as  to  what  

happened a t  tha t  meet ing  or  those meet ings and we have 
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ev idence –  we have the  m inutes  ac tua l l y,  wh ich  we have 

dea l t  w i th  bu t  what  i s  in te res t ing ,  you to ld  the  inves t iga tors  

tha t  Maxatshwa and Mokoena came back f rom those  

meet ings or  Maxatshwa come back,  repor ted  to  Mokoena  

and Mokoena repor ted  back.   What  d id  they say?  

MR TSOAMETSI :    Cha i r,  what  I  have sa id  to  them is  tha t  

the  approva l  to  imp lement  the  expend i tu re  recovery  p lan  –  

even as  I  am seated here  today,  I  have never  seen any 

documenta t ion  conf i rm ing tha t  wha t  you are  p ropos ing  as  a  

p lan  is  no t  accep tab le  to  us .   So based on tha t  I  assumed 10 

tha t  there  was approva l  to  imp lement .   

 Then I  a lso  sa id ,  Cha i r,  tha t  there  i s  le t te r  tha t  I  

have seen where  the  Min i s te r  was  now th reaten ing  to  take  

the  money,  tha t  was wr i t ten  by  the  HOD to  the  D i rec tor  

Genera l  and when you look in to  tha t  le t te r,  somewhere  i t  

says  based on the  agreement  tha t  we have reached w i th  

the  de legat ion  f rom Nat iona l ,  tha t  mean ing  the  de legat ion  

tha t  was in  the  prov ince,  we agreed tha t  we  w i l l  be  

repor t ing  on  a  quar te r ly  bas i s  to  you.   I f  in  the  ev idence 

there  is  such a  le t te r  I  w i l l  apprec ia te  i f  you  can go to  i t .  20 

ADV PRETORIUS SC:    We wi l l  ge t  there .   I  w i l l  pu t  

…[ in tervenes]  

MR TSOAMETSI :    I t  w i l l  exp la in ,  Cha i r,  tha t  where  do  I  

come f rom when I  say  there  was an  approva l .  

ADV PRETORIUS SC:    Wel l  …[ in te rvenes]  
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CHAIRPERSON:    Bu t  am I  cor rec t  in  say ing  –  in  

unders tand ing  your  ev idence to  be  tha t  you are  no t  sure  

tha t  there  was approva l  bu t  you thought  tha t  –  o r  you  

assumed tha t  there  was approva l .  

MR TSOAMETSI :    The second pa r t ,  Cha i r… 

CHAIRPERSON:    Yes?  

MR TSOAMETSI :    I s  tha t  the  document  tha t  I  deve loped in  

November,  a f te r  deve lop ing  tha t  document  –  remember,  I  

rece ived the  ins t ruc t ion  where  the  two autho r i t ies  were  in  

the  meet ing ,  the  po l i t i ca l  au tho r i t y  and the  admin i s t ra t i ve  10 

author i t y  wh ich  says go  and research  on th is  th ing .   So  

when I  deve loped tha t  document ,  I  gave i t  to  the  HOD.   I  

wr i te  i t  to  the  HOD and I  gave i t  to  h im.   He approved the  

document  –  he  w i l l  come and dea l  w i th  tha t  –  he  approved  

tha t  document .   To  me he sa id  leave th is  document ,  I  w i l l  

come back to  you.   He la te r  ca l l ed  me a round about  f i ve  

and say the  document  has been  approved,  you need to  

s ta r t  work ing  on  the  prepara t ions o f  documenta t ions.  

 So a t  no t  s tage d id  I  ge t  an  impress ion  to  say th i s  

tha t  you a re  t ry ing  to  do  has no  approva l  whether  f rom 20 

Nat iona l  o r  w i th in  the  prov ince.  

CHAIRPERSON:    Bu t ,  equa l ly,  a t  no  s tage d id  you get  to ld  

express ly  by  anybody tha t  the  Nat iona l  Depar tment  had  

approved the  p lan ,  i s  tha t  cor rec t?  

MR TSOAMETSI :    Express ly  to ld  tha t  we are  go ing  to  
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p resent  the  p lan .  

CHAIRPERSON:    Ja .  

MR TSOAMETSI :    Bu t  tha t  i s  to  approva l ,  yes ,  Cha i r.  

CHAIRPERSON:    Ja ,  okay,  a l r igh t .  

MR TSOAMETSI :    Yes,  Cha i r.  

CHAIRPERSON:    Mr  Pre tor ius?  

ADV PRETORIUS SC:    A l r igh t ,  so  I  unders tand your  

ev idence,  you assumed tha t  the  p lan  cou ld  go  ahead 

because f i rs t l y,  you never  saw a  document  say ing  tha t  i t  

cou ld  no t  go  ahead and second ly,  you re fer red  to  a  le t te r,  10 

wh ich  we dea l  w i th  in  due course .   In  due course  I  w i l l  pu t  

the  va r ious vers ions o f  o ther  w i tnesses to  you fo r  your  

comment  bu t  wou ld  you go to  page  529 p lease o f  FS13? 

MR TSOAMETSI :    I  am here .  

ADV PRETORIUS SC:    Do you see a t  l ine  9 –  you see l ine 

10  there  in  the  le f t  hand co lumn? 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Mr  Tsoamets i  says :  

“Yes,  so  h im and the  HOD,  i t  was Ka ize r…”  

That  i s  Mr  Maxatshwa,  i s  i t?  20 

“…who was respons ib le  fo r  p lann ing  and 

deve lopment  and  the  HOD,  then they had to  go  and 

make tha t  v is i ta t ion  to  Nat iona l .  

Mr  Gerhard  Swanepoe l :  

“A t  Min tech”  
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Mr  Tsoamets i :    

“A t  Min tech”  

Gerhard  Swanepoe l :  

“Yes” .  

And Mr  Tsoamets i  then says,  tha t  is  yourse l f :  

“Yes,  in  response to  tha t  le t te r.   Then they came 

back and sa id  we  have approva l ,  we can go ahead .   

A re  you w i th  me?  Then we s tar t  to  imp lement  the  

pro jec t ,  so  tha t  i s  my book where  I  was invo lved. ”  

I s  tha t  a  cor rec t  s ta tement?  10 

MR TSOAMETSI :    That  i s  the  approva l  I  was jus t  

ind ica t ing  to  Cha i r  tha t  i t  was assumed.  

ADV PRETORIUS SC:    No,  bu t  there  are  two vers ions.  

MR TSOAMETSI :    No,  I  am say ing  tha t  i s  the  approva l  to  

say I  assumed tha t  they have the  approva l .  

 

 

MR TSOAMETSI :    No,  I  accept  tha t .  

ADV PRETORIUS SC:    I t  i s  no t  an  assumpt ion ,  i t  says  you  

were  to ld .  20 

“They came back and sa id  we have approva l ,  we 

can go ahead. ”  

Can we now accept  tha t  they  d id  no t  do  tha t ,  you 

assumed?  

MR TSOAMETSI :    I  accept  tha t .  
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CHAIRPERSON:    Wel l ,  Mr  Tsoamets i ,  how can you now 

say you assumed because when you were  in te rv iewed by  

the  invest iga to rs  here ,  they asked you spec i f i ca l l y  a t  page  

529,  l ine  21 ,  Mr  Swanepoe l  says to  you:  

“That  s ta tement  tha t  you made  now,  a re  you a  

hundred percent  sure  about  tha t?”  

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    And tha t  i s  the  s ta tement  tha t  you sa id  

they to ld  you tha t  there  had been approva l .  

MR TSOAMETSI :    Yes,  Cha i r.  10 

CHAIRPERSON:    And your  response is :  

“That  i s  the…”  

And then he says :  

“A re  you ca tegor i ca l l y  te l l ing  us  tha t  Ka izer  and Gi f t  

came back f rom Min tech and  sa id  they had 

approva l?”  

And the  t ranscr ip t  says you responded:  

“Yes,  I  am say ing  so . ”  

Then Mr  Swanepoe l  says:  

“ I s  there  some document  say ing  tha t  somewhere?”  20 

And then you say :  

“Ka izer  and Gi f t  w i l l  be  ab le  to  p rov ide  i t . ”  

Then Mr  Swanepoe l  says:  

“Okay. ”  

Then you repeat ,  you say:  
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“Yes,  I  am say ing  so . ”  

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    That  seems very  ca tegor ica l .  

MR TSOAMETSI :    That  i s  the  ca tegor i c  tha t  I  was 

exp la in ing  now,  Cha i r,  wh ich  you u l t imate ly  cor rec ted  me to 

say I  am assuming.   Remember?  

CHAIRPERSON:    Yes,  yes .  

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    But  my prob lem is ,  i f  you  had sa id  there  

was approva l  and you d id  no t  say  they sa id  so  and the  10 

invest iga to rs  le f t  i t  a t  tha t  and then you now say you know,  

dur ing  the  in te rv iew I  sa id  the re  was approva l  and the  

issue was not  taken fu r the r  bu t  ac tua l l y  I  have re f lec ted ,  

there  was no approva l  tha t  I  am sure  about ,  I  assumed 

because o f  the  fo l low ing fac ts  tha t  were  known to  me.  

That  wou ld  be  d i f fe ren t  bu t  here  they take  the  t roub le ,  tha t  

i s  the  invest iga to rs ,  to  g ive  you a  chance to  re f lec t  whethe r  

you want  to  say to  them you are  sure  about  what  you are  

say ing  or  to  say look,  I  am not  sure .   They say are  you  

hundred percent  sure ,  ca tegor ica l l y?   You say yes ,  I  am 20 

say ing  so .   So what  I  am put t ing  to  you,  i s  i t  does not  look  

l i ke  –  i t  looks  l i ke  you were  ve ry  ca tegor ica l  he re ,  you  

were  no t  mak ing  an assumpt ion .  

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    What  do  you say?  
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MR TSOAMETSI :    Yes,  Cha i r,  I  am say ing  –  and  I  was  

t ry ing  to  jus t i f y  what  i s  the  ca tegor i c  in  te rms  o f  the 

invest iga to rs  when I  sa id  yes,  ask  Ka ize r  and Gi f t  because 

they went  to  the  Minmec and Min tech and second ly,  I  jus t  

sa id ,  Cha i r,  as  I  am even,  when I  am seated here ,  I  do  no t  

have anyth ing  and I  have not  seen anyth ing  tha t  says th is  

i s  no t  approved but  based on what  you have sa id ,  Cha i r,  i t  

means I  was wrong in  be ing  so  ca tegor i ca l  there .  

CHAIRPERSON:    Yes,  bu t  my concern  is  tha t  you seem to  

have had every  in ten t ion  to  say what  you sa id .   You were  10 

g iven a  chance to  re f lec t  whether  you rea l l y  wanted to  say  

they to ld  you tha t  there  was approva l .   You were  g iven a  

chance not  one ,  no t  tw ice ,  more  than tha t  and you  

pers is ted  in  say ing  tha t  i s  what  you were  say ing .   So why 

were  you so  ca tegor i ca l  when you  knew you were  no t  su re  

about  th is?  

MR TSOAMETSI :    Wel l ,  Cha i r,  I  th ink  i t  was more  o f  an 

emphas is  and l i ke  I  am exp la in ing  now,  what  le t  to  tha t  

ca tegor i c  bu t  I  am prepared to  concede to  say yes ,  i t  must  

have been an assumpt ion  and not  a  ca tegor ica l  approva l .  20 

CHAIRPERSON:    Mr  Pre tor ius?  

ADV PRETORIUS SC:    Wel l ,  Mr  Tsoamets i ,  do  you  accept  

now tha t  the  two vers ions cannot  l i ve  togethe r.   You  on the  

one ve rs ion  assume f rom the  absence o f  cer ta in  fac ts  and  

another  le t te r  tha t  a  cer ta in  a t t i tude was taken by  Minmec  
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o r  Min tech.   On the  o the r  you say you were  d i rec t l y  to ld .   

They cannot  l i ve  together,  do  you not  agree?  

MR TSOAMETSI :    I  accept .  

ADV PRETORIUS SC:    Because you repeated a t  page 551,  

l ine  22 .   551,  l ine  23 ,  in  fac t .   I t  is  ac tua l l y  l ine  22 .   In  the 

contex t  o f  the  Min tech and the  Minmec meet ings,  Mr  

Tsoamets i ,  you say –  so r ry,  do  you have i t?   551 ,  b lack  

numbers ,  l ine  22 .   But  have you go t  page 551 the re?  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    L ine  22 ,  near  the  bo t tom o f  the  10 

page.   Wel l ,  a t  the  bo t tom o f  the  page.    

MR TSOAMETSI :    I  see  l ine  20 .  

ADV PRETORIUS SC:    So  go two l ines  down.  

MR TSOAMETSI :    Okay.  

ADV PRETORIUS SC:    Mr  Tsoamets i :  

“They went ,  G i f t  and Ka izer,  they went  as  peop le  

tha t  a re  go ing  to  do  tha t  p resenta t ion  fo r  a l l  these  

e lements  and then they came back to  say the re  is  

no  prob lem. ”  

MR TSOAMETSI :    Yes,  tha t  i s  the  same as the… 20 

ADV PRETORIUS SC:    As  the  ear l ie r  re fe rence.  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Bu t  you say tha t  i s  wrong?  

MR TSOAMETSI :    Yes,  the  fac t  tha t  they went ,  yes .   

Cor rec t ,  they  went .   The fac t  tha t  there  was ca tegor i c  
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app rova l ,  i t  was an assumpt ion .  

ADV PRETORIUS SC:    A l r igh t .   In  any event ,  the  p lan  was 

then imp lemented .   You say tha t  a t  page 530,  a t  the  bo t tom 

o f  the  page.   What  p lan  are  you re fer r ing  to  there ,  i s  tha t  

your  p lan  in  the  document  o f  25  November?  

MR TSOAMETSI :    The expend i tu re  recovery  p lan  and the  

document  o f  [ ind is t inc t  –  d ropp ing  vo i ce ]  

ADV PRETORIUS SC:    Bu t  bo th  those,  as  I  unders tand 

your  ev idence,  bo th  those were  prepared in  o rder  to  ensure  

tha t  money was spent  and money  was not  taken away and  10 

they worked together  in  a  way.  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Cor rec t .   A t  page 531 – o f  course  

you le f t  the  depar tment  a t  some s tage dur ing  th is  per iod .  

MR TSOAMETSI :    Yes,  Cha i r.   Because,  Cha i r,  there  was 

–  l i ke  I  sa id ,  there  was th is  res t ruc tu r ing .   The two o f  us ,  

me as  the  D i rec tor  o f  Loca l  Government  Trad i t iona l  A f fa i rs ,  

and my co l league who was the  D i rec tor  o f  Hous ing ,  we 

were  bo th  removed f rom our  pos i t ions  and we  s tar ted  

work ing  w i th  the  two HODs,  tha t  i s  as  suppor t  wa i t ing  to  be 20 

p laced because o f  the  reconf igura t ions and in  December  I  

then rece ived my le t te r  to  say you are  t ransfe r red  to  

Agr icu l tu re  and  tha t  i s  the  t ime when I  was to  be  

t ransfer red  to  Agr icu l tu re .  

ADV PRETORIUS SC:    R igh t .   So you d id  no t  s tay  th rough 
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to  March 2011 in  the  Depar tment  o f  Human Set t lements .   I  

am jus t  want ing  to  exp la in  to  the  Cha i r  why your  ev idence  

in  re la t ion  to  the  events  ends there .  

MR TSOAMETSI :    Then,  Cha i r,  upon rece iv ing  th i s  le t te r  

to  say go  to  Agr icu l tu re ,  the  pos i t ion  tha t  was sa id  I  shou ld  

go  to ,  there  was a l ready a  person in  tha t  pos i t ion  so  I  had  

issue w i th  how do  you take  me to  a  depar tment  where  there  

is  a  person a l ready in  t he  pos i t ion  and  expect  me to  go  and  

remove the  person and occupy h is  pos i t ion?  So e f fec t i ve l y  

I  was then a l lowed to  say okay,  wa i t ,  we w i l l  then rever t  10 

back to  you and  tha t  i s  the  per iod .   So tha t  i s  bas ica l l y  

what  had happened to  me.  

ADV PRETORIUS SC:    Yes,  you say tha t  on  page 531,  you  

say:  

“Yes,  where  I  now moved to  Agr i cu l tu re . ”  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Bu t  in  tha t  contex t  you say:  

“F i ve  o f  my co l leagues get  to  be  f i red . ”  

And you asked the  quest ion  why not  you as  we l l?  

MR TSOAMETSI :    Okay.  20 

ADV PRETORIUS SC:    And in  fac t  you sa id  tha t  in  the 

inqu i ry.  

MR TSOAMETSI :    Cha i r,  now I  am in  the  Depar tment  o f  

Agr icu l tu re ,  tha t  is  2011,  2012,  I  th ink .   A new MEC and a  

new HOD come in ,  in  Human Set t lements ,  i t  i s  no  longer  
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Ta ta  Zwane.   I  th ink  he  a lso  –  there  was a  reshuf f l ing  in  

the  prov ince around about  March,  February  –  February,  

March,  I  th ink  somewhere  around there  where  he  was a lso  

now moved to  Agr icu l tu re .   The HOD for  Human 

Set t lements  moved to  the  mun ic ipa l i t y.   Now there  is  th is  

d isc ip l ina ry  hear ing  w i th  our  remain ing  co l leagues and I  am 

requ i red  to  come and g ive  ev idence,  to  g ive  exact ly  what  I  

am g i v ing  now,  in  the  d i sc ip l inary  hear ing  and my take  

was,  why am I  on  the  o ther  s ide  when what  these  peop le  

are  be ing  charged w i th ,  I  was cen t ra l  work ing  w i th  them to  10 

make sure  tha t  we ach ieve th is .   So yes,  indeed ,  tha t  i s  

what  I  pu t  in  the  records  a t  the  d isc ip l inary  hear ing  and 

tha t  i s  what  I  have repeated w i th  the  invest iga tors .  

ADV PRETORIUS SC:    Can you g ive  any exp lanat ion  why 

the  f i ve  re la t i ve ly  jun io r  o f f i c ia ls  were  ta rge ted or  

d isc ip l ined or  no t  o thers?  

MR TSOAMETSI :    I  w i l l  no t  have ra ised i t  in  the  

d isc ip l ina ry  hear ing  and  i f  I  knew,  a  percept ion  by  do ing  

tha t  has now been created tha t  we  were  the  pro tec ted  one  

and they a re  now the  goats  tha t  must  be  s laughte red.   So 20 

tha t  i s  the  percept ion  tha t  has been c reated and tha t  i s  – 

tha t  i s  an  a lba t ross  tha t  we are  l i v ing  w i th .   

 But  i t  i s  no t  n ice  when peop le  tha t  you have  

worked w i th ,  peop le  tha t  you were  in  one meet ing  up  unt i l  

the  so lu t ion  ge ts  to  be  imp lemented,  ge ts  to  be  f i red .   On a  
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da i l y  bas is ,  on  a  week ly  bas is  you meet  them,  they a re  

ge t t ing  in  and out  o f  hosp i ta l  o f  s t ress  to  an  ex ten t  tha t  

one o f  them u l t imate ly  succumbed and she passed on.   I t  i s  

no t  an  env i ronment  tha t  i s  conduc ive  to  s t i l l  be  say ing  you  

are  an  o f f i c ia l ,  you are  no t  charged,  the  res t  a re  charged.   

So i t  i s  th is  percept ion ,  Cha i r,  tha t  we are  car ry ing  

because look a t  what  happened.    

 I  moved,  I  go  to  Agr icu l tu re ,  the  HOD moves,  he  

goes to  the  mun ic ipa l i t y.   La te r,  when there  is  changes in  

the  po l i t i ca l  changes,  the  MEC moves to  Agr icu l tu re  10 

together  w i th  the  CFO.   So anybody tha t  i s  s tand ing  out  

there  and look ing  a t  these th ings w i l l  come to  tha t  

conc lus ion  and I  w i l l  no t  have an answer  bu t  tha t  is  why I  

had ra ised th is  i ssue in  tha t  meet ing  to  say i f  th is  i s  a  

d isc ip l ina ry  hear ing ,  I  th ink  I  am s i t t ing  on  the  wrong tab le ,  

I  am supposed to  be  s i t t ing  w i th  these peop le  because I  

worked w i th  them towards ach iev ing  the  so lu t ion  tha t  they  

have imp lemented.  

CHAIRPERSON:    Who made the  dec i s ion  to  remove  you or  

t ransfer  you f rom Human Set t lements  to  Agr i cu l tu re?  20 

MR TSOAMETSI :    My le t te r  f rom –  I  sa t  in  Loca l  

Government  and Hous ing ,  I  was repor t ing  to  Ra l ikontsane.   

So my le t te r  was s igned by  Ra l ikon tsane.  

CHAIRPERSON:    He was the  HOD.  

MR TSOAMETSI :    He was the  HOD at  tha t  t ime.  
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CHAIRPERSON:    A t  the  t ime.  

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    And,  hang on,  Mr  Mokoena has le f t?  

MR TSOAMETSI :    No,  no ,  no ,  Mr  Mokoena was s t i l l  the 

HOD – when I  le f t ,  he  was s t i l l  the  HOD fo r  Human 

Set t lements .  

CHAIRPERSON:    Yes bu t  you were  a t  Human Set t lements  

wh ich  –  you were  a t  Depar tment  o f  Human Set t lements  

wh ich  had come together  w i th  another  depar tment ,  i s  i t  

no t?  10 

MR TSOAMETSI :    No,  s i r.  

CHAIRPERSON:    Yes.  

MR TSOAMETSI :    Remember  I  had sa id  …[ in tervenes]  

CHAIRPERSON:    You were  a t  Trad i t iona l  A f fa i r s ,  Free 

S ta te .  

MR TSOAMETSI :    I  was DDG Loca l  Government  and 

Trad i t iona l  A f fa i r s .    

CHAIRPERSON:    That  i s  a  separa te  depar tment .  

MR TSOAMETSI :    No,  w i th in  the  depar tment  tha t  was  

ca l led  Loca l  Government  and Hous ing .  20 

CHAIRPERSON:    Yes,  okay.  

MR TSOAMETSI :    Then come the  e lec t ion .  

CHAIRPERSON:    Ja .  

MR TSOAMETSI :    Then government  reconf igu red i t se l f .  

CHAIRPERSON:    Ja ,  ja .  
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MR TSOAMETSI :    And in  reconf igur ing  i t se l f  i t  c rea ted  two 

new depar tmen ts  now,  the  Depar tment  o f  Loca l  

Government  –  or  COGTA.   Now i t  ge ts  ca l led  COGTA and  

the  o ther  one gets  to  be  ca l led  Human Set t lements .  

CHAIRPERSON:    Yes.  

MR TSOAMETSI :    So  HOD,  Ra l i kontsane was the  HOD 

under  COGTA.  

CHAIRPERSON:    COGTA,  yes.  

MR TSOAMETSI :    And I  was the  DDG under  COGTA.  

CHAIRPERSON:    Oh,  okay.   So as  a t  the  las t  few months 10 

o f  2010 you were  tak ing  –  when you were  tak ing  pa r t  in  the  

meet ings tha t  we ta lked about… 

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    You were  no t  a t  Human Set t lemen ts .  

MR TSOAMETSI :    No,  no t  a t  a l l .  

CHAIRPERSON:    You were  in  a  separa te  depar tment .  

MR TSOAMETSI :    Yes,  Cha i r.  

CHAIRPERSON:    You were  jus t  b rought  in  fo r  whatever  

reason.  

MR TSOAMETSI :    Yes,  Cha i r.  20 

CHAIRPERSON:    Oh okay,  okay,  now I  unders tand .  

MR TSOAMETSI :    Yes.  

CHAIRPERSON:    Okay.   But ,  o f  course ,  what  i t  means is  

tha t  w i th  regard  to  why you were  no t  d isc ip l ined when  

o thers  were  d i sc ip l ined,  there  i s  the  d i s t inc t ion  tha t  they  
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were  in  a  depar tment  wh ich  was not  you r  depar tment ,  you 

were  in  anothe r  depar tment ,  whoever  needed to  –  i t  wou ld  

no t  have been the  same person  to take  a  dec i s ion  to  

d isc ip l ine  those and to  d isc ip l ine  you.   I t  wou ld  have to  be  

d i f fe ren t  peop le .  

MR TSOAMETSI :    Yes bu t  I  am s t i l l  a  pub l i c  servant  in  the  

Prov inc ia l  Government  o f  the  Free S ta te .  

CHAIRPERSON:    Yes,  I  accept  tha t ,  ja .  

MR TSOAMETSI :    Ja ,  so  i f  there  was d isc ip l ine  to  be  

imp lemented,  i t  w i l l  have jus t  taken a  le t te r  f rom e i t her  the  10 

account ing  o f f i cer  o r  the  MEC there  to  say in  your  

depar tment  you have an o f f i c ia l  who pa r t i c ipa ted  in  th is  

th ing  and we are  there fore  request ing  tha t  he  must  fo rm  

par t  o f  th is  d isc ip l ine .  

CHAIRPERSON:    Yes.  

MR TSOAMETSI :    The same way as  they were  ab le  to  

send the  le t te r  request ing  me to  come and g ive  ev idence.  

CHAIRPERSON:    Yes.  

MR TSOAMETSI :    They cou ld  have done exact ly  the  same 

th ing  i f  they  wanted to  d isc ip l ine  me.  20 

CHAIRPERSON:    Yes bu t  a t  leas t  I  th ink  –  I  th ink  a t  leas t  

what  I  d id  no t  know before ,  wha t  I  d id  no t  apprec ia te ,  I  

thought  you were  in  a  cer ta in  w ing  o f  the  Human 

Set t lements  depar tment  whereas  you have now c la r i f ied  

tha t  you were  in  another  s tanda lone depar tment  bu t  you  
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had been b rought  in  to  ass i s t  on  a  spec i f i c  th ing .   So 

lega l l y  i f  somebody had to  make a  dec is ion  to  d isc ip l ine  

you,  i t  wou ld  no t  have been somebody w i th in  the  Human 

Set t lement  depar tment ,  i t  wou ld  have had to  be  the  HOD of  

COGTA.   Okay.  

ADV PRETORIUS SC:    I f  you  wou ld  go  p lease to  page 534 

o f  FS13?  There  the  invest iga tors  were  d iscuss ing  w i th  you 

the  imp lementa t ion  o f  the  p lan  and I  am re fer r ing  to  the  25  

November  document  here  and Mr  Swanepoe l  asks  you:  

“ In  o ther  words,  you were  go ing  to  o r  you were  10 

p lann ing  to  pay compan ies  tha t  were  no t  vendors  o f  

the  depar tment . ”  

As  I  unders tand  i t ,  what  he  was put t ing  to  you  is  that  

supp l ie rs  tha t  you were  go ing  to  pay as  par t  o f  the 

execut ion  o f  the  p lan  were  no t  on  the  da tabase  o f  the  

depar tment .  

MR TSOAMETSI :    Yes,  the  po in t  you a re  say ing ,  Cha i r,  

was tha t  these mater ia l  supp l ie rs  tha t  we are  –  you a re  

now say ing  you a re  go ing  to  pay are  no t  on  the  da tabase o f  

the  depar tment .   And I  sa id  to  h im no,  these mater ia l  20 

supp l ie rs  tha t  we are  pay ing ,  a re  mate r ia l  supp l ie rs  tha t  

have ente red in to  an  agreement  w i th  the  cont rac tors  tha t  

we have lega l l y  –  I  am us ing  tha t  te rm now l i ke  I  have been  

cor rec ted  to  say  you do not  know whether  the  process  

fo l lowed,  tha t  have been lega l l y  g iven cont rac t s .   So we 
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a re  ass i s t ing  those peop le  because we have a  lega l  

re la t ionsh ip  w i th  them.   So tha t  i s  the  po in t  tha t  I  was tha t  

I  was exp la in ing  to  you.  

ADV PRETORIUS SC:    Yes.  

MR TSOAMETSI :    Not  supp l ie rs  t ha t  we a re  sourc ing  w i th  

supp ly  cha in  process.  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    Okay,  I  am sor ry,  Mr  Pre tor ius ,  I  jus t  

want  to  make sure  my mind can move away f rom th is  

p rev ious quest ion  about  incons is tency and d iscr im inat ion  10 

in  te rms o f  d isc ip l ine .   So go ing  back to  tha t  i ssue,  so  why 

is  i t  tha t  the  Human Set t lements  Depar tment  inv i ted  you to  

the i r  meet ing  to  d iscuss the  response to  the  Nat iona l  

Min is te r,  why were  they br ing ing  somebody f rom another  

depar tment?  

MR TSOAMETSI :    Cha i r  remember  what  I  sa id  exact ly,  

w i th  th is  reconf igura t ion  the  two  DDG’s ,  one fo r  Loca l  

Government  and one fo r  Human Set t lement ,  my co l leagues 

f rom Human Se t t lement ,  we were  removed f rom our  

pos i t ions  as  DDG’s  and I  w i l l  ca l l  i t ,  we were  in  a  wa i t ing  20 

room to  be  p laced out  o f  th is  new reconf igura t ion  tha t  was 

tak ing  p lace,  so  HOD’s  w i l l  use  us  as  and when there ’s  

i ssues tha t  they need to  be  –  to  be  a t tended to .  

CHAIRPERSON:    Oh.  

MR TSOAMETSI :    They w i l l  then use us ,  example  Cha i r  in  
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o rder  to  deve lop  and to  reconf igu re  these two depar tments  

I  was very  cent ra l ,  I  p layed a  very  cent ra l  ro le  there ,  

a l though i t  i s  a  Corpora te  Sav ings  funct ion ,  bu t  I  p layed a  

very  cent ra l  ro le  there  work ing  together  w i th  consu l tan ts  

tha t  were  appo in ted .  

 So i t  was tha t  t ype o f  work  . . . [ in te rvenes]   

CHAIRPERSON:    Oh,  so  jus t  tha t  you were  ava i lab le .  

MR TSOAMETSI :   Ava i lab le  then I  ge t  ca l led .  

CHAIRPERSON:    Ja ,  and in  a  way you d idn ’ t  have much 

work  to  do  because . . . [ in te rvenes]   10 

MR TSOAMETSI :   Because I  am in  a  wa i t ing  room.  

CHAIRPERSON:    Yes,  okay,  okay now I  unders tand .    

ADV PRETORIUS SC:    Cha i r  i t  i s  quar te r  past  four,  I  

wou ld  l i ke  w i th  your  leave to  t ry  and f in ish  th is  w i tness,  

however  long i t  takes.  

CHAIRPERSON:    I  am qu i te  happy to  cont inue.  

ADV PRETORIUS SC:    I  know the  w i tness i s  f rom 

B loemfonte in  bu t  . . . [ in te rvenes]   

CHAIRPERSON:    Yes,  Mr  Tsoamets i  you are  f ine  i f  we 

cont inue to  t ry  and f in ish?  20 

MR TSOAMETSI :    I  w i l l  app rec ia te  tha t  cha i r  because I  

s t i l l  have the  respons ib i l i t y  o f  an  aud i t  tha t  I  must  dea l  w i th  

a t  home.  

CHAIRPERSON:    Okay,  a l r igh t .  

MR TSOAMETSI :   So I  wou ld  apprec ia te  . . . [ in te rvenes]   
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CHAIRPERSON:    Your  counse l  they a re  f ine  w i th  tha t?  

COUNSEL FOR MR TSOAMETSI :    Yes Cha i r,  we a re  

happy to  . . . [ in te rvenes]   

CHAIRPERSON:    To  t ry  and f in ish .  

COUNSEL FOR MR TSOAMETSI :   Ja.  

ADV PRETORIUS SC:    There  is  a  very  po l i te  and ten ta t i ve  

. . . [ in te rvenes]   

COUNSEL FOR MR TSOAMETSI :    Ja ,  as  long as  we can  

jus t  s tay  in  the  t ime tha t  we need to  be  home before  twe lve  

ton igh t .  10 

ADV PRETORIUS SC:    We may s tar t  a t  11 .30  tomorrow so  

I  have t ime to  prepare  fo r  the  next  w i tness.  

CHAIRPERSON:    [ laugh ing ]  okay.  

ADV PRETORIUS SC:    We can d i scuss tha t  la te r.  

CHAIRPERSON:    Okay is  tomorrow’s  w i tness represented 

by  the  same lega l  team? 

ADV PRETORIUS SC:    No.  

CHAIRPERSON:    Oh,  okay,  a l r igh t ,  oh  you d i rec ted  tha t  to  

me.  

ADV PRETORIUS SC:    Yes,  jus t  a  qu ick  pro  quo .  20 

CHAIRPERSON:    No tha t  i s  a l r igh t ,  le t  us  cont inue.  

ADV PRETORIUS SC:   The lega l i t ies  o f  the  d i rec t  payment  

to  supp l ie rs  i s  a  lega l  quest ion  and I  rea l l y  don ’ t  th ink  i t  

wou ld  he lp  the  Cha i r  much i f  we debated tha t ,  and in  fac t  

you yourse l f  say  a t  the  bo t tom . . . [ in te rvenes]   



28 SEPTEMBER 2020 – DAY 272 
 

Page 190 of 244 
 

CHAIRPERSON:    Whi le  I  accept  tha t  Mr  Pre to r ius  I  wanted 

to  ask  the  quest ion  bear ing  in  m ind your  unders tand ing  o f  

the  broadness o f  the  mandate  you were  g iven why d idn ’ t  

you look in to  the  quest ion  whether  i t  wou ld  be  l awfu l  to  

make advance payments?  

MR TSOAMETSI :    Cha i r  the  on ly  quest ion  tha t  I  had asked 

f rom the  then lega l  a id  was the  one tha t  I  am ta lk ing  about ,  

whethe r  w i l l  i t  be  lawfu l  to  amend  the  cont rac t  and  crea te  

an  addenda tha t  w i l l  a l low cont rac tors  to  be  suppor ted .  

CHAIRPERSON:    Yes,  and what  d id  he  or  she say?  10 

MR TSOAMETSI :    He sa id  an  addendum i t  w i l l  be  a l lowed.  

CHAIRPERSON:    So he spoke to  you on the  bas is  tha t  

there  were  ex is t ing  cont rac ts  tha t  had a l ready been  

conc luded?  

MR TSOAMETSI :    Between  the  depar tment  and  

. . . [ in te rvenes]   

CHAIRPERSON:    The cont rac tors .  

MR TSOAMETSI :    And cont rac tors .  

CHAIRPERSON:    And tha t  make you be l ieve  tha t  there fo re  

i t  . . . [ in te rvenes]   20 

MR TSOAMETSI :    I t  w i l l  be  lega l  to  suppor t ,  to  suppor t  

cont rac tors  th rough th is  method.  

CHAIRPERSON:    Yes,  now you see tha t  quest ion  is  

impor tan t  because my reco l lec t ion  is  tha t  bo th  Mr  Mokoena  

and Mr  Maxatshwa sa id  a t  the  meet ing  tha t  you have 
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re fe r red  to  as  the  f i rs t  meet ing  to  d iscuss a  response to  

the  Nat iona l  Min is te r ’s  concern  they sa id  Mr  Zwane  sa id  he  

had a  so lu t ion  to  the  prob lem and the  so lu t ion  was 

advance payments  and Mr  Mokoena I  th ink  sa id  h is  

response was but  th is  w i l l  be  i l l ega l  MEC.   I  may be 

mis taken about  Mr  Maxatshwa but  I  th ink  he  sa id  the  same 

th ing  and they sa id  Mr  Zwane sa id  he  had ta l ked to  

somebody who had sa id  tha t  th is  wou ld  be  lega l ,  bu t  he  d id 

no t  want  to  d isc lose  who tha t  person i s .   Do you know 

anyth ing ,  any d iscuss ion  a long these l ines  tha t  happened  10 

a t  tha t  meet ing?  

MR TSOAMETSI :    No Cha i r  except  you w i l l  reca l l  I  sa id  in  

tha t  meet ing ,  tha t  i s  the  meet ing  a f te r  Welkom,  when we ’ re  

re f lec t ing  on  the  d iscuss ions in  Welkom.  

CHAIRPERSON:    Ja ,  oh ,  okay so  tha t  i t  was the  f i rs t  one.  

MR TSOAMETSI :    That  i s  where  the  MEC sa id ,  based on  

those d iscuss ions in  Welkom I  th ink  I  had a  so lu t ion  tha t  

we must  buy mater ia l  and he has indeed you  know a  

d iscuss ion  to  say is  i t  lega l ,  i s  i t  no t  lega l ,  bu t  the  end  

resu l t  o f  the  d iscuss ion  was tha t  I  shou ld  go  and do th is ,  20 

so  i t  i s  those d iscuss ions tha t  had taken p lace in  those  

meet ings.  

CHAIRPERSON:     Yes,  you see fo r  me,  one,  the  fac t  tha t  

the  mandate  was as  b road as  i t  was,  two,  tha t  the  quest ion  

o f  the  lega l i t y  o f  advance payment  was ra i sed a t  the  
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meet ing  meant  tha t  and shou ld  have been unders tood by 

you to  mean tha t  i t  was one o f  the  issues you shou ld  look  

a t ,  because obv ious ly  i f  th is  wou ld  be  –  wou ld  no t  be 

lawfu l ,  wou ld  no t  be  lega l  i t  shou ldn ’ t  be  done.   What  do  

you say to  tha t ,  in  o ther  words I  expect  tha t  aga ins t  the  

background o f  tha t  d iscuss ion  and  tha t  b road mandate  you 

shou ld  have looked a t  the  issue o f  whether  th is  wou ld  be  

lega l  o r  no t  and your  document  shou ld  have addressed tha t  

i ssue.  

MR TSOAMETSI :    I  hear  you Cha i r,  a t  the  t ime when I  am 10 

present ing  th is  m is in te rpre ted  mandate  to  the  Account ing  

Off i ce r,  and i f  i t  had gaps and the re  was s t i l l  fu r ther  c la r i t y  

tha t  i s  requ i red  on  the  lega l i t y  there ’s  two avenues tha t  the  

account ing  o f f i cers  cou ld  have u t i l i sed ,  the  f i rs t  one is  the 

head o f  lega l ,  the  second one  is  the  Premier  in  the  

Premier ’s  o f f i ce ,  the  lega l ,  the  prov inc ia l  lega l  adv isor,  

wh ich  is  the  avenues tha t  a re  immedia te ly  ava i lab le  to  an  

HOD and not  to  me,  tha t  he  cou ld  have access to  say look  

I  have rece ived those documents  and i t  does not  cover  a l l  

the  issues tha t  a re  needed to  be  covered,  p lease  adv i se  20 

me on the  l ega l i t ies ,  so  yes i t  m igh t  mean tha t  me coming 

out  o f  tha t  meet ing  I  in te rpre ted  th is  accord ing  to  a l l  these  

th ings tha t  I  have done,  bu t  there  were  a lso  o ther  

oppor tun i t ies  be fore  s ign ing  to  say look in  my  pos i t ion  le t  

me take i t  to  my –  to  the  head o f  lega l  o r  even bet te r  take  
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i t  to  the  o f f i ce  o f  the  Premie r  to  the  lega l  adv i ce .  

CHAIRPERSON:    So  you accept  as  fa i r  the  p ropos i t ion  

tha t  in  the  contex t  in  wh ich  you were  –  the  mandate  arose,  

i t  i s  fa i r  to  expect  tha t  you shou ld  have dea l t  w i th  the  

quest ion  o f  whether  i t  i s  lega l  –  i t  was lega l  . . . [ in te rvenes]   

MR TSOAMETSI :     I  accept  Cha i r,  I  accept  tha t .  

CHAIRPERSON:    Okay,  a l r igh t ,  o f  cou rse  maybe  fo r  the  

sake o f  comple teness I  shou ld  say Mr  Mokoena d id  say  

tha t  when you brought  your  document  to  h im he re jec ted  i t  

and s t i l l  ma in ta in  tha t  do ing  th ings be tween,  mak ing  th is  10 

advancement  payment  wou ld  be  i l l ega l ,  he  says you went  

away and then he  got  a  ca l l  f rom Mr  Zwane who ca l led  h im 

to  h is  o f f i ce  and they had a  d iscuss ion  about  whether  th is  

wou ld  be  lega l  o r  no t  and he says Mr  Zwane,  I  th ink  he  

says Mr  Zwane,  I  don ’ t  know whether  i t  was ear l ie r  o r  no t ,  

bu t  a t  some s tage Mr  Zwane sa id  we l l  i f  he  – th is  was h is  

p lan  i f  he  d id  no t  want  to  imp lement  i t  he  shou ld  tender  h is  

res ignat ion  and  he w i l l  be  poor  b lah-b lah-b lah  and  

u l t imate ly  he  s igned i t .  

MR TSOAMETSI :    Chai r  I  p repared a  document  fo r  the  20 

HOD,  I  le f t  the  document  fo r  the  HOD,  so  tha t  the  HOD wi l l  

app ly  h i s  m ind,  he  w i l l  gazet te  i t ,  he  w i l l  s ign  i t ,  a t  no  

s tage Cha i r  d id  I  d iscuss tha t  document  d i rec t l y  w i th  the  

po l i t i ca l  o f f i ce .  

CHAIRPERSON:    Yes.  
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MR TSOAMETSI :    Because my pro toco l  has a lways been,  

even i f  you are  in  the  meet ing  w i th  an  MEC but  you r  

communica t ion  to  the  po l i t i ca l  head is  th rough your  

admin is t ra t i ve  head,  so  i t  i s  ano ther  percept ion  tha t  i s  

be ing  crea ted to  say I  ca l l  the  MEC to  c rea te  pressure  on  

the  HOD,  I  th ink  tha t  w i l l  be  a  –  i t  is  no t  cor rec t .  

CHAIRPERSON:    Wel l  I  don ’ t  necessar i l y  th ink  tha t  i s  

what  he  meant ,  bu t  what  he  d id  say is  tha t  you,  the  two o f  

you,  you and the  HOD,  had a  d iscuss ion  on  the  document  

when you brought  i t  to  h im and he main ta ined tha t  advance 10 

payments  wou ld  be  i l l ega l .   My reco l lec t ion  is  tha t  he  sa id  

you went  away w i th  the  document  because he was not  

p repared to  s ign  i t  and subsequen t ly  he  go t  a  ca l l  f rom the  

MEC,  I  don ’ t  th ink  he  necessar i l y  says you spoke to  the  

MEC o r  you d idn ’ t ,  maybe you d id ,  bu t  he  s imp ly  says he  

was ca l led  by  the  MEC,  they had  a  d iscuss ion  and by  the  

end o f  the i r  meet ing  he  s igned.  

MR TSOAMETSI :     Yes.  

CHAIRPERSON:    Bu t  in  te rms o f  your  d iscuss ion  w i th  h im  

. . . [ in te rvenes]   20 

MR TSOAMETSI :    We had the  d iscuss ion  and I  le f t  the  

document  w i th  h im.  

CHAIRPERSON:    Wi th  h im,  d id  he  ra ise  any issue about  

the  advance payments  be ing  i l l ega l .  

MR TSOAMETSI :    No Cha i r,  I  gave h im the  document ,  he  
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sa id  I  w i l l  l ook  i n to  the  document  and I  w i l l  come back to  

you.  

CHAIRPERSON:    Okay.  

MR TSOAMETSI :    And I  le f t .  

CHAIRPERSON:    Okay.  

MR TSOAMETSI :    And he ca l led  me roundabout  ha l f  past  

f i ve  in  the  a f te rnoon to  say the  document ,  your  document  

has been s igned.   As  to  what  had  t ransp i red  be tween h im  

and . . . [ in te rvenes ]   

CHAIRPERSON:    You don ’ t  know.  10 

MR TSOAMETSI :    I  don ’ t  know Cha i r.  

CHAIRPERSON:    Okay,  a l r igh t ,  Mr  Pre tor ius?  

ADV PRETORIUS SC:    To  be  fa i r  to  you Mr  Tsoamets i  you 

weren ’ t  employed as  a  lega l  exper t  in  the  Free S ta te  

Human Set t lements  Depar tment ,  i t  wasn ’ t  your  job  to  

adv ise  on  the  law and in  fac t  a t  the  d i rec t ion  o f  the  

Premie r  there  is  a  lega l  adv i sor  in  the  Premier ’s  o f f i ce  

whose spec i f i c  pu rpose wou ld  be  to  have adv ised on th is .  

MR TSOAMETSI :    To  adv ise  HOD’s  and MEC’s .  

ADV PRETORIUS SC:    So  i f  e i ther  the  MEC or  the  HOD 20 

w ished to  have cer ta in ty  tha t  i s  the  course  tha t  shou ld  

have been fo l lowed,  and as  you say when you d i scussed 

the  lega l i t ies  o f  th is  i ssue w i th  Mr  Swanepoe l  a t  the  bo t tom 

o f  page 534 tha t  your  mandate  was to  f ind  ou t  how to 

suppor t  cont rac to rs  tha t  a re  in  need o f  suppor t .   I  d id  no t  
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th ink  about  the  l ega l i t ies ,  I  gave  i t  to  the  lega l  peop le ,  

cor rec t ,  and tha t ’s  the  re ference to  the  amendment  to  the  

cont rac t?  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:    Am I  cor rec t?  

MR TSOAMETSI :    You are  co r rec t .  

ADV PRETORIUS SC:    And you repeat  tha t  a t  the  bo t tom 

o f  page 536 when th is  debate  cont inued as  to  whether  i t  

was lega l  o r  no t  to  make advance payments ,  bu t  le t  me put  

one prac t ica l  i ssue to  you because . . . [ in te rvenes]   10 

CHAIRPERSON:    Be fore  you do tha t  Mr  Pre tor ius ,  you see  

Mr  Tsoamets i  pa r t  o f  my d i f f i cu l ty  inso fa r  as  you  may be 

say ing ,  and I  don ’ t  know i f  tha t  i s  what  you a re  say ing ,  

inso fa r  as  you may be say ing  you don ’ t  th ink  you were  

expected to  dea l  w i th  the  lega l i t ies ,  i s  tha t  Mr  Mokoena  

sa id ,  and I  th ink  Mr  Maxatshwa sa id  a l so  the  lega l i t y  o f  

advance payment  was ra ised a t  the  meet ing  a t  wh ich  you  

were  asked,  you were  g iven the  ass ignment .    You a lso  say 

in  tha t  meet ing  there  were  peop le  who ra ised the  issue o f  

whethe r  i t  wou ld  be  lega l ,  okay.  20 

 Now you were  a  lega l l y  qua l i f ied  pe rson in  tha t  

meet ing ,  you d idn ’ t  be long to  Human Set t lements ,  you were  

brought  in  and you remember  ear l ie r  on  I  was say ing  why  

were  you brought  in ,  and you were  brought  in ,  you see.   I t  

may be tha t  I  mean the  fac t  i s  the  document  doesn ’ t  dea l  
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w i th  lega l i t ies ,  bu t  as  I  have sa id  you know Mr  Mokoena 

sa id  they ra ised  the  issue o f  the  lega l i t ies  and the  MEC 

sa id  somebody adv i sed h im tha t  i t  was lega l ,  they  sa id  i t  

was i l l ega l ,  somebody who i s  lega l l y  qua l i f ied  i s  go ing  to  

jus t  p repare  a  document  and doesn ’ t  address th is  quest ion .  

MR TSOAMETSI :    Cha i r  I  hear  you . . . [ in te rvenes]   

CHAIRPERSON:    Ja ,  so  I  jus t  want  you as   you g i ve  

answers  to  Mr  Pre tor ius  unders tand why  I  was ask ing  the  

quest ions I  asked .  

MR TSOAMETSI :    I  hear  you Cha i r  bu t  in  a meet ing  l i ke  10 

tha t  where  you have an  HOD who  was –  who is  suppor ted  

lega l l y  by  the  head o f  Lega l  Serv ice  and the  Premier ’s  

o f f i ce ,  who dea l  w i th  lega l  mat te rs ,  and you have the  CFO 

who is  the  custod ian  o f  the  PFMA and i t s  lega l i t y.  When 

d iscuss ions are  tak ing  p lace and somebody says i t  is  no t  in  

acco rdance w i th  Supp ly  Cha in  I  assume Cha i r  tha t  the  CFO 

wi l l  then take  the  respons ib i l i t y  to  dea l  w i th  i ssues o f  

f inanc ia l  management .    I f  the  HOD had issues w i th  Lega l  

Serv i ce ,  the  oppor tun i ty  tha t  ava i led  i t  cou ld  have  

requested the  head o f  lega l  o r  requested the  o f f i ce  o f  the  20 

Premie r  to  p rov ide  h im wi th  tha t .   Yes myse l f  I  d id  no t  go  

to  tha t  leve l .  

CHAIRPERSON:    Was the  head o f  lega l  par t  o f  the  

meet ing?  

MR TSOAMETSI :    He was not ,  i t  was a  meet ing  o f  the  
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Execut ive ,  the  Ch ie f  D i rec to rs .  

CHAIRPERSON:    Yes,  were  you the  on ly  lega l l y  qua l i f ied  

person in  tha t  meet ing?  

MR TSOAMETSI :    Matetwa was a l so  a  lega l  pe rson  Cha i r.  

CHAIRPERSON:    There  were  o the r  lega l  peop le?  

MR TSOAMETSI :    Mate twa has a  lega l  background ,  i t  was 

myse l f  and I  th ink  we were  the  two tha t  were  o f  lega l  

background.  

CHAIRPERSON:    Okay,  no  tha t ’s  f ine .   Mr  Pre to r ius?  

ADV PRETORIUS SC:     The Cha i r  i s  abso lu te ly  r igh t ,  10 

there  i s  anothe r  ve rs ion ,  wh ich  may not  be  to ta l l y  

i r reconc i lab le  w i th  your  vers ion ,  we w i l l  ge t  there ,  and tha t  

vers ion  comes f rom Mr  Mokoena and Mr  Maqatshwa but  I  

was go ing  to  dea l  w i th  tha t  la te r  Cha i r  towards the  end.  

CHAIRPERSON:    That ’s  f ine .   

ADV PRETORIUS SC:    Bu t  i t  does seem tha t  when the  

idea was ra i sed i t s  lega l i t y  was d iscussed.   I ’m  sor ry?  

CHAIRPERSON:    I  am sor ry,  i s  there  a  p rob lem? 

MR TSOAMETSI :    No the  phone  is  on  Cha i r,  I  jus t  want  to  

swi tch  i t  o f f .  20 

CHAIRPERSON:    Okay i f  you  can swi tch  i t  o f f .  

MR TSOAMETSI :    Sorry  s i r,  sor ry  Cha i r.  

ADV PRETORIUS SC:    Mr  Tsoamets i  the  d i f fe ren t  vers ions 

wh ich  have been h igh l igh ted  now by the  Cha i r  I  w i l l  pu t  to  

you in  due course ,  bu t  i t  does seem tha t  when the  i dea was  
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p roposed a f te r  the  Welkom meet ing  by  the  MEC tha t  the 

lega l i t y  o f  advance payments  was indeed d iscussed,  

cor rec t?  

MR TSOAMETSI :    L ike  I  sa id  d iscuss ions took p lace.  

ADV PRETORIUS SC:    Yes,  you were  then g iven a  

mandate .  

MR TSOAMETSI :     . . . [ Ind is t inc t  –  no t  speak ing  in to  m ic ]    

ADV PRETORIUS SC:     Yes,  as  I  unders tand your  

ev idence a t  leas t ,  and we w i l l  look  a t  the  o ther  ev idence  

la te r  you unders tood your  invest iga t ion  to  be  fac tua l  10 

research  in to  . . . [ in te rvenes]   

MR TSOAMETSI :    How to  suppor t .  

ADV PRETORIUS SC:    How to  suppor t  and what  had been 

done before ,  r igh t ,  and as  you say a t  the  bo t tom o f  page 

536 you d idn ’ t  th ink  about  i t  f rom a  lega l  po in t  o f  v iew,  

cor rec t?   So what  we know f rom the  outcome is  tha t  

document  tha t  was s igned on the  25 t h  o f  November  was not  

a  lega l  op in ion  co r rec t?   And had they . . . [ in te rvenes ]   

CHAIRPERSON:    I  am sor ry  you have to  say yes so  tha t  

tha t ’s  captured,  ja ,  i f  you  nod the  answer  i s  no t  cap tured.  20 

MR TSOAMETSI :    I  say  yes Cha i r.  

CHAIRPERSON:    Okay.  

ADV PRETORIUS SC:    So  desp i te  the  fac t  that  in  the 

presence o f  the  MEC the  lega l i t ies  o f  advance payments  

had been ra ised ,  i t  seems tha t  no  lega l  op in ion  was  
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ob ta ined,  cor rec t?  

MR TSOAMETSI :   Yes cha i r.  

ADV PRETORIUS SC:    As  a  mat te r  o f  fac t .  

MR TSOAMETSI :    Yes cha i r.  

ADV PRETORIUS SC:    Whether  you shou ld  have done so  

or  no t  you have dea l t  w i th  the  Cha i r  on  tha t?  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC:   And the  fu r ther  po in t  tha t  i s  

impor tan t  tha t  had Mr  Zwane or  the  HOD wanted a  f i rm 

lega l  op in ion  on  the  lega l i t y  o f  the  scheme the  advance  10 

payment  scheme,  there  was the  o f f i ce  o f  the  Premie r  where  

Mr  Vente r  was in  charge where  tha t  op in ion  cou ld  have 

been proper ly  researched and g i ven.   

MR TSOAMETSI :    Yes Cha i r.  

ADV PRETORIUS SC:    Was i t  no t  a  mat te r  o f  concern  to  

you tha t  th is  was not  done?  

MR TSOAMETSI :    No Cha i r  because I  was dea l i ng  w i th  

what  was expected f rom me.  

CHAIRPERSON:    Can I  jus t  ask  th is ,  go ing  back  a  l i t t le  

b i t ,  th is  ev idence by  Mr  Mokoena and Mr  Maxatshwa i f  I  20 

reca l l  co r rec t l y  tha t  Mr  Zwane when the  issue  o f  the 

lega l i t y  o f  advance payment  was ra ised a t  a  meet ing  sa id  

he  had been adv i sed tha t  i t  wou ld  be  lega l  to  do  so  bu t  d id  

no t  d isc lose  who  had adv i sed h im,  i s  tha t  someth ing  you  

remember  as  hav ing  happened a t  the  meet ing  as  we l l?  
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MR TSOAMETSI :    I  can ’ t  reca l l ,  I  can ’ t  reca l l  

. . . [ in te rvenes]   

CHAIRPERSON:    I t  m igh t  have happened i t  m igh t  no t  have  

happened.  

MR TSOAMETSI :    No I  can ’ t  reca l l  tha t .  

CHAIRPERSON:    Yes,  okay,  a l r igh t .  

ADV PRETORIUS SC:    I f  you  wou ld  go  to  page 539 

p lease,  there  are  a  number  o f  i ssues tha t  a rose  in  your  

d iscuss ions w i th  the  in te rv iewers .    Mr  Lambrechts  a t  page 

539,  l ine  4 ,  asks :  10 

“D id  you pay the  supp l ie r  be fore  he  supp l i ed  the  

mater ia l?  

Mr  Tsoamets i :    Yes i f  you  a re  the  supp l ie r. ”  

I t  i s  the  v iew o f  a  number  o f  w i tnesses tha t  supp l i e rs  were  

pa id  be fore  goods were  supp l ied ,  cor rec t?    

MR TSOAMETSI :    Wi th  th is  in te rvent ion  o f  how are  we 

suppor t ing  cont rac tors ,  fo r  as  they are  ab le  to  imp lement  

the  expend i tu re  recover  p lan .   The  idea was the  cont rac tor  

w i l l  approach h i s  o r  her  supp l ie r,  they  w i l l  ag ree on the 

cost  fo r  mater ia l ,  they  w i l l  a lso  ag ree tha t  the  supp l ie r  w i l l  20 

serv i ce  the  s to rage fac i l i t y  fo r  the  mater ia l .   The  two o f  

them wi l l  come to the  Depar tment  and request  the  

Depar tment  to  ag ree in  suppor t ing  the  agreement .  

 So what  u l t imate ly  we were  in tend ing  to  do  tha t  

Cha i r  was now the  supp l ie rs ,  the  cont rac tors  w i l l  no  longer 
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have an issue o f  access to  mate r ia l .   Second ly  we wou ld  

have mi t iga ted  the  r i sk  tha t  mater ia l  w i l l  have been  

de l i vered in  own . . . [ ind is t inc t  –  d ropp ing  vo ice ] ,  i t  w i l l  no t  

be  guarded or  we  needed now to  incur  another  expense o f  

employ ing  a  l o t  o f  secur i t y  to  guard ,  so  by  ask ing  the  

mater ia l  supp l ie rs  to  be  the  warehouse or  s to rage  fac i l i t y  

o r  what  we ca l l  o f f -s i te  de l i very,  i t  then a l low fo r  th is  

t r ipar t i te  agreement  and l i ke  I  sa id  Cha i r  tha t  the  adv i ce  

tha t  I  rece ived f rom the  peop le  tha t  had imp lemented i t  i s  

tha t  when we have done tha t  i t  i s  impor tan t  in  o rde r  to  10 

m i t iga te  the  r i sk  tha t  you crea te  tha t  you c rea te  th is  

mon i to r i ng  capac i ty  tha t  w i l l  then  be ab le  to  be  the  one  

tha t  reconc i les  fo r  you and produce the  repor ts  as  and 

when the  mater ia l  goes out ,  ver i f y  i t  w i th  the  work  done on  

the  ground fo r  us  to  be  ab le  to  reconc i le  tha t .  

ADV PRETORIUS SC:    Bu t  as  I  unders tand i t  i s  tha t  the 

scheme invo lved  payment  to  the  supp l ie rs  be fore  the  

supp l ie rs  ac tua l l y  de l i ve red the  mater ia ls  to  the  cont rac t?  

MR TSOAMETSI :    Yes,  because they were  o f f -s i te  s to rage  

fac i l i t i es .  20 

ADV PRETORIUS SC:    Wel l  wherever  they were  in  the  

meanwhi le ,  bu t  f rom a  prac t ica l  po in t  o f  v iew,  leave as ide  

the  lega l i t ies  because we have dea l t  exhaust ive l y  w i th  the  

or ig ina l  cont rac t  w i th  the  cont rac tor,  i t s  re la t ionsh ip  w i th  

the  t r ipar t i te  agreement  and the  va l id i t y  o f  the  cess ion  
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agreement ,  I  don ’ t  rea l l y  need to  do  tha t  anymore ,  the  

cont rac ts  a re  there  and they can be read and judged in  

the i r  own r igh t ,  bu t  the  o rd inary  cont rac tua l  a r rangement ,  

p rac t ica l  a r rangement  on  the  ground,  wou ld  be  tha t  you  

wou ld  have as  a  depar tment  a  con t rac t  w i th  the  con t rac to r.   

 The cont rac to r  wou ld  then have the  respons ib i l i t y  to  

secure  mate r ia ls ,  you say yes.    

MR TSOAMETSI :    Yes,  no  I  was s t i l l  fo l low ing before  I  

respond,  sor ry  Cha i r.  

ADV PRETORIUS SC:    The payment  tha t  wou ld  be  made  10 

by  the  Depar tment  as  the  c l ien t  wou ld  on l y  be  made once 

those mater ia l s  had been de l i vered w i th in  the  budget  o f  the  

cont rac tor  and once those mater ia ls  had been incorpora ted  

and  the  foundat ion ,  and tha t  had been  ver i f ied  by  the  

inspectors  o f  the  depar tment .  

 The s t ruc ture  o f  tha t  scheme has i t s  own checks  

and ba lances fo r  the  su f f i c ien t  expend i tu re  o f  the 

Depar tment ,  co r rec t?  

MR TSOAMETSI :    Okay Cha i r  l i ke  I  have ind ica ted  tha t  

the  prob lem s ta tement  tha t  was  ana lys ing  the  s ta te  o f  20 

hous ing  de l i very  in  the  count ry,  the  fac t  tha t  there  is  th is  

capac i ty  gap tha t  was c rea ted by  we l l  es tab l i shed 

cont rac tors  pu l l ing  ou t  f rom suppor t ing  government  

p rogrammes and creat ing  a  vacuum or  a  gap tha t  a l lowed  

emerg ing  cont rac tors  to  be  the  ones tha t  a re  now 
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ava i lab le ,  who w i l l  now have a  prob lem o f  access to  

f inance,  a  p rob lem o f  access to  mater ia l ,  and somet imes a  

prob lem o f  techn ica l  suppor t .  

 So what  Mr  Pre tor ius  i s  now say ing  is  tha t  under  

normal  –  had the re  no t  been any de lay  the  normal  p rac t ice  

wou ld  have been we have appo in ted  cont rac tors ,  they must  

go  around,  go  to  the  banks,  whether  they go  –  they must  

go  around and source  the  requ i red  f inance tha t  w i l l  enab le  

them to  buy mater ia l ,  do  the  work  and c la im fo r  t he  work  

done,  tha t  i s  the  normal  cond i t ions  tha t  i s  what  w i l l  10 

happen.  

 But  in  th is  abnormal  what  I  ca l l  abnormal  s i tua t ion  

o f  want ing  to  tu rnaround de l i ve ry  w i th in  th is  per iod  o f  t ime 

th is  i s  what  was then proposed Cha i r.  

ADV PRETORIUS SC:    You make the  po in t  fa i r l y  Mr  

Tsoamets i  tha t  th is  ex t rao rd inary  scheme was deve loped 

not  so  much as  to  suppor t  emerg ing  cont rac tor  bu t  to  make  

sure  you spent  the  money in  t ime,  cor rec t .  

MR TSOAMETSI :    No,  no ,  i t  i s  no t  about  money,  i t  was  

about  –  remember  th is  th ing  we were  react ing  to  what  has 20 

been ra ised by  cont rac tors ,  and cont rac tors  were  there  to  

de l i ver  houses,  so  in  suppor t ing  them as cont rac tors  an  

expend i tu re  ge ts  incu r red ,  bu t  in  the  main  i t  was to  suppor t  

them so tha t  we  are  ab le  to  imp lement  our  expend i tu re  

recovery  p lan ,  and the  reason i t  i s  ca l led  an  expend i tu re  
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recovery  p lan  is  because i t  en ta i l s  money.  

CHAIRPERSON:    Wel l  then Mr  Tsoamets i  I  th ink  you may 

have misunders tood Mr  Pre tor ius .   From your  own ev idence  

and f rom the  ev idence o f  I  th ink  every  o ther  w i tness who 

has tes t i f ied  maybe including Mr Zwane maybe I  am 

mistaken about that .   This was a react ion by the Human 

Sett lements Department in the Free State to the Nat ional  

Minister ’s concern.  

MR TSOAMETSI:   There is no expendi ture.  

CHAIRPERSON:   That  the Provincial  Department was not  10 

spending enough money that  had been al located.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   And even before there may have been a 

threat  f rom the Nat ional  Minister or the Nat ional  Department 

everybody knew that  i f  there was no plan that  was 

sat isfactory to the Nat ional  Department as to how you would 

improve your  performance money would be taken away f rom 

you.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   So – so this  whole – al l  these act iv i t ies – 20 

this whole th ing was happening because you were seeking to  

make sure that  the department in the Free State did not  f ind 

i tsel f  having money taken away f rom i t .  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   But  in the process of  want ing to achieve 
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that  you then sought to assist  cont ractors.  

MR TSOAMETSI:   Yes Chair  and not  on ly that  I  – I… 

CHAIRPERSON:   In other words the assistance of  the 

contractors.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   Was secondary.   The major  th ing was to  

improve the expendi ture.  

MR TSOAMETSI:   I  hear you Chai r.    But  the impact  of  that  

solut ion is that  we were then able to cont inue to del iver on 

the promises that  we had made around houses.   Chai r  I  do 10 

not  know as to whether the commission that  looked into the 

annual  reports of  the department.  

CHAIRPERSON:   Wel l  I  have not  looked at  the annual  

reports but  I  am just  concerned about the proposi t ion your 

response to the proposi t ion that  Mr Pretor ius put  to you.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   That  you seemed to dispute and I  d id not  

expect  you to dispute and I  want to make sure that  we are al l  

on the same page.  

MR TSOAMETSI:   yes.  20 

CHAIRPERSON:   As I  understood the proposi t ion he meant 

to say the – there was a recovery plan.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   That  was a response – the Provincial  

Department ’s response to the concern of  the Nat ional  
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Minister.  

MR TSOAMETSI:   Yes.  

CHAIRPERSON:   And this recovery plan for i t  to work i t  

became necessary to assist  cont ractors because otherwise 

they would not  come on board.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   But  the pr imary thing was responding to  

the Nat ional  Minis ter ’s concern.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Is that  r ight? 10 

MR TSOAMETSI:   Yes Chair  

CHAIRPERSON:   Okay.   I  th ink we are on the same page 

now.  

MR TSOAMETSI:   And I  was just  saying Chair  I  know that  we 

are not  deal ing wi th the impact  here i t  might  be something 

that  – but  when you look into the – the annual  reports of  the 

department and you look under the performance of  

2010/2011 which is reported – which is recorded as 5216 

uni ts completed.    

But  when you go to the next  f inancial  year and i t  is 20 

also recorded in the annual  report  i t  then shoot  up to 9070 

and when they indicate why there is th is high volume they 

then say i t  is in complet ion of  the backlog of  2010.   So yes 

there are these houses that  have been – the support  that  we 

have given to but  i t  has produced.   
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I t  has assisted the Province to produce on the ground 

that  is number 1 Chai r.    

2.  I t  wi l l  be very important  to  check wi th the same 

contractors that  were assisted whether by doing these things 

have we been able to meet  – remember that  diagnosis I  have 

talked about Chair.   Have we been able to assist  them to 

then start  to be f inancial ly bet ter by providing them with 

mater ia l  wi thout  having to go through?   

So what I  am saying Chai r  is that  the – the product  in  

terms of  un i ts  that  have been produced during that  f inancia l  10 

year which are contained in the annual  report  of  that  

f inancial  year indicate that  on the ground there is complete – 

completeness.  

CHAIRPERSON:   Wel l  the HOD of  the Department the one 

who fol lowed Mr Mokoena says that  ar is ing out  of  how the 

department responded to the Nat ional  Minister ’s concern 

there is more than R500 mi l l ion or R600 mi l l ion that  is  

unaccounted for.   You might  not  be able to say anything but  I  

just  – I  just  want  you to know that  as you look at  what you 

say may have been benef i ts.  20 

MR TSOAMETSI:   Yes.   That  is in… 

CHAIRPERSON:   That  is – ja.  

MR TSOAMETSI:   I  concede Chai r  that  is why I  am saying 

when you develop a solut ion you wi l l  a lways have to take an 

assessment ident i fy the gaps,  ident i fy opportuni t ies then 
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going forward then be able to say is th is th ing something 

that  can work and can i t  be improved?  Now just  more than 

that  I  am talking about Chai r.    

In preparing to – to come here I  again went back and 

say maybe there was something wrong are there other 

provinces now that  are doing exact ly that  – th is  th ing of  

support ing cont ractors?   

I  then discovered again that  in the Western Cape 

partnership between ABSA, mater ia l  suppl iers,  government 

and an NGO has been establ ished to make sure that  there is  10 

capaci ty  and support  to contractors so that  they are able to  

del iver.   So there is th is th inking in the country to say sub-

contractors needs to be supported.   How i t  is being done 

[Chair  speaking over wi tness] .  

CHAIRPERSON:   I  th ink the pr inc iple cannot be wrong.   I t  is  

how you do i t .  

MR TSOAMETSI:   That  is what I  am saying Chai r  yes.  

CHAIRPERSON:   You have got  to do i t  in a lawful  way.  

MR TSOAMETSI:   Yes Chai r.  

CHAIRPERSON:   Mr Pretor ius.  20 

ADV PRETORIUS SC:   I f  you would go please for the 

moment to FS17 I  want to deal  wi th a few things that  you 

said in the disc ip l inary inqui ry.   This is the t ranscr ipt  of  the 

discipl inary proceedings.  

MR TSOAMETSI:   Yes.  
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ADV PRETORIUS SC:   FS17 – 777.  

MR TSOAMETSI:   Yes Si r.  

ADV PRETORIUS SC:   We know there was a data base.   We 

know you may not  know but  the data base was composed of  

var ious categories of  persons including those who had bid 

for  the tender in 2010.    I  understand that  you do not  have 

di rect  knowledge of  that .   But  what  happened was that  f rom 

a large data base i t  appears that  a select ion of  106 

contractors was made.  Do you remember that? 

MR TSOAMETSI:   That  is  why when you refer to the ERP 10 

Chair  we are cal l ing i t  the 106.  

ADV PRETORIUS SC:   Yes r ight .  

MR TSOAMETSI:   Because i t  – yes.  

ADV PRETORIUS SC:   So – and not  only was the select ion 

made – the houses were al located to  those cont ractors.   

Some were al located 500;  some were al located 300 and the 

l ike.   Who made that  al locat ion? 

MR TSOAMETSI:   I  would not  know but  the pr inciple Chair  is 

the MEC has the responsibi l i ty  to provide leadership,  

di rect ion and oversight  in a department.   Now di rect ion in  20 

Human Sett lement means there wi l l  be a plan and this plan 

wi l l  say in th is year these are things that  we are going to do 

and we are going to do them in the fol lowing munic ipal i t ies 

and towns.    

And based on the si tuat ional  analysis that  wi l l  have 
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been done i t  wi l l  say because these are the hotspots we wi l l  

a l locate more houses in those areas.   So that  is the 

leadership and di rect ion that  wi l l  come from a MEC.  The 

HOD wi l l  then provide the admin ist rat ive implementat ion 

which under normal – normal c i rcumstances wi l l  then be to 

go into the data base,  develop a data base.    

Give proposal  based on the funct ional i ty of  d i fferent  

contractors to say based on thei r  funct ional i ty th is is what  

we are recommending.   Discuss i t  wi th the MEC then i t  gets 

to be an approved l ist  of  cont ractors al located to the pro jects 10 

in di fferent  towns where there have been ident i f ied.   That  is 

how I  understand i t  Chai r.  

ADV PRETORIUS SC:   Wel l  look please at  page FS17,  777.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   At  the discipl inary inqui ry you said:  

“What normal ly happens in the department is  

that  the MEC wi l l  make a l locat ions and then 

af ter making a l locat ion there wi l l  be 

appointment let ters going to cont ractors. ”  

 So they wi l l  receive these let ters to say you are 20 

appointed please come and sign the contract ,  is  that  

correct? 

MR TSOAMETSI:   Yes Chai r  that  is the point  that  I  was – the 

sequences that  I  was talk ing about that  af ter that  has 

happened – af ter the HOD has consul ted wi th the MEC and 
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then there is th is l ist  that  has been approved then that  is the 

t ime people – those who are on that  l ist  wi l l  then be invi ted 

and then they wi l l  get  thei r  let ters f rom the department.   And 

then just  become an administ rat ive funct ion.  

ADV PRETORIUS SC:   Because we know that  l ist  o f  106 is 

signed by the MEC. 

MR TSOAMETSI:   Okay.  

ADV PRETORIUS SC:   He makes the a l locat ions and then 

that  is implemented wi th the HOD. 

MR TSOAMETSI:   Yes.  10 

ADV PRETORIUS SC:   Just  one other matter before I  get  to 

the versions that  need to be put  to  you;  the Gauteng let ter  

and one other mat ter.   I f  you go to FS17 791 please.    

MR TSOAMETSI:   FS17 7? 

ADV PRETORIUS SC:   FS17 at  page 791.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   You were explaining to the Chair  of  

the discipl inary inquiry two issues.    

1.  That  the contractor had to provide a guarantee,  correct  

in the or ig inal  contract? 20 

MR TSOAMETSI:   Chai r  the – the issue around providing 

guarantee f rom a pol icy point  of  v iew i t  is contained in the 

pol icy to say that  that  is the ul t imate where I  th ink we want 

to go as a sector.   That  cont ractors wi l l  provide guarantees.   

But  the pract ice taking into account the condi t ions that  are 
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prevalent  in terms of  the contractors that  have been get t ing 

– i t  has always been d i ff icu l t  and I  th ink the department has 

been lenient  on the issue of  guarantees.   But  when you read 

– when you read the pol icy you wi l l  come across such an 

intent ion to say guarantees needs to be – be provided.  

CHAIRPERSON:   But  is – does the pol icy make the provision 

of  a guarantee a requi rement or does the pol icy say in the 

future we wi l l  have to look at  requi r ing cont ractors to provide 

guarantees?  In other words to the extent  that  in pract ice the 

department may not  have been insist ing on guarantees was 10 

i t  going against  an exist ing requi rement or was the fact  that  

there was no exist ing requirement for the provision of  

guarantees but  there was an indicat ion in the pol icy that  at  

some stage in the future this may have to be made a 

requi rement? 

MR TSOAMETSI:   I  th ink i t  was an indicat ion Chai r  i t  was 

not  a requi rement .  

CHAIRPERSON:   Okay.  

MR TSOAMETSI:   That  is our understanding.  

CHAIRPERSON:   Okay.  20 

ADV PRETORIUS SC:   In any event  the contract  provided a 

guarantee requi rement.   And the contracts also provided for 

a retent ion.   In other words that  the department would retain 

certain of  the contract  pr ice unt i l  i t  was sat isf ied that  the 

bui ld ing was in accordance with the contract .   Both those 
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issues f i rst ly the guarantee but  especial ly the retent ion were 

reduced in your vers ion abol ished on other versions or not  

enforced on other  versions.   The resul t  is wel l  

1.  To help cont ractors but  

2.  To speed up expendi ture.  

Because the money would then be spent  and not  reta ined. 

MR TSOAMETSI:   You know Chai r  I  – l ike I  explained.   The – 

that  even i f  i t  was in the cont ract  there must  have been a 

discussion that  says cont ractors are not  in a posi t ion to  

comply wi th  a guarantee and therefore the department did 10 

not  implement that .   But  I  am not  certain Chai r  I  am not  able 

to g ive an immediate… 

ADV PRETORIUS SC:   You do not  know.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   But  I  am just  rais ing those two 

together because you raised them together in the 

discipl inary inquiry.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   The point  I  th ink – a more important  

point  is that  there was a retent ion amount that  was kept  by 20 

the department.   In other words not  spent  but  the department 

decided i t  would spend and – and hand that  over  to the 

contractor  before the retent ion per iod expi red.   Were you 

aware of  that? 

MR TSOAMETSI:   Wel l  I  cannot comment on that  –  on the 
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dai ly – but  i f  that  has been achieved as a fact  Chai r  I  accept  

i t .  

ADV PRETORIUS SC:   A l r ight  you do not  – f ine that  is  okay.   

I  would just  l ike to put  to you br ief ly Mr Mokoena’s vers ion 

and Mr Maxatshwa’s version in rela t ion to certain issues.   Mr 

Mokoena says that  at  a stage Mr Zwane cal led a meet ing to  

say he had a solut ion or proposal  in relat ion to the unspent  

monies.   The monies that  had to be spent .   Now i t  may not  

be so i r reconci lab le wi th your version except  to say that  you 

say that  that  meet ing occurred af ter the Welkom meet ing,  10 

correct? 

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   Mr Zwane made the proposal .  

MR TSOAMETSI:   Correct .  

ADV PRETORIUS SC:   You say the legal i ty was discussed.  

MR TSOAMETSI:   The implementat ion of  the document yes 

and other people ra ised issues of  legal i ty in the meet ing.  

ADV PRETORIUS SC:   Yes.   Did Mr Mokoena have an issue 

wi th the legal i ty?  He says he did.  

MR TSOAMETSI:   I  th ink – l ike I  said I  th ink he spoke – ja 20 

he spoke on the issue of  the legal i ty in the meet ing.   I t  is 

one – l ike I  said there were many [00:18:20]  so yes he is one 

of  those that  spoke on the issue of  legal i ty.    

ADV PRETORIUS SC:   A l r ight .   He says af ter the meet ing – 

wel l  Mr Zwane is  reported by Mr Mokoena as having said 
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that  you were mandated to research the legi t imacy or the 

legal i ty of  the p lan.   That  di ffers f rom your evidence.  

MR TSOAMETSI:   No not  – f rom what you are saying i t  is 

l ike outside then outside that  meet ing the MEC mandated 

me.  I  am saying in the meet ing out  of  the discussion the 

absolut ion of  the meet ing was that  I  should – yes.  

ADV PRETORIUS SC:   Do factual  research? 

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   You did not  understand your mandate 

there to be… 10 

MR TSOAMETSI:   To do legal .  

ADV PRETORIUS SC:   To research the legal i ty.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   Wel l  Mr Mokoena’s version is that  

that  was indeed your duty.  

MR TSOAMETSI:   I  d id not  understand i t  that  way.  

ADV PRETORIUS SC:   A lr ight .  

CHAIRPERSON:   You said Mr – you conceded that  Mr 

Mokoena raised the issue of  the legal i ty on advance 

payment.   Do you remember whether he raised i t  in the 20 

sense of  expressing a view that  there was no problem with 

the legal i ty or did  he raise i t  wi th a view to say i t  was i l legal  

or he doubted that  i t  was legal .  

MR TSOAMETSI:   No he raised wi th the view that  the 

legal i t ies needs to  be looked into.  
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CHAIRPERSON:   Okay a lr ight .  

MR TSOAMETSI:   No,  not… 

CHAIRPERSON:   Yes.  

MR TSOAMETSI:   Yes.   I  mean Chai r  when – when an issue 

gets raised in a meet ing.  

CHAIRPERSON:   Yes,  yes.  

MR TSOAMETSI:   Di fferent  v iews,  di fferent  – or somebody 

wi l l  come and say the f inancial  sustainabi l i ty needs to  be … 

CHAIRPERSON:   Looked into.  

MR TSOAMETSI:   Somebody wi l l  come – the r isk needs to  10 

be looked.  

CHAIRPERSON:   Ja.  

MR TSOAMETSI:   So in that  spi r i t .  

CHAIRPERSON:   Okay.  

MR TSOAMETSI:   I t  was raised.  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   Mr Mokoena also gave evidence of  a 

meet ing he held personal ly wi th  Mr Zwane alone af ter  

perhaps this meet ing or  another meet ing.   You were not  pr ivy 

to that  discussion? 20 

MR TSOAMETSI:   No Chai r.  

ADV PRETORIUS SC:   Were you at  a meet ing wi th the 

Minister in February 2011? 

MR TSOAMETSI:   During this t ransi t ion Chai r  l ike I  said me 

f ight ing whi le going to – I  am not  so sure whether was I  part  
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of  a meet ing but  i t  is something that  we can check.   I  cannot  

recal l  that .  

ADV PRETORIUS SC:   Wel l  let  us just  go to the reference i t  

is in FS12 page 348.    

MR TSOAMETSI:   Sorry you said FS12? 

ADV PRETORIUS SC:   Page 348.   This is the aff idavi t  of  Mr 

Mokoena.  He says in paragraph 27:  

“During February 2011 the MEC of  Human Sett lements Mr 

Zwane, mysel f  our new CFO Ms Debbie Hatt ingh and i f  I  

recal l  correct ly Mr Mmuso Tsoametsi  at tended a meet ing 10 

cal led by the Minister,  Mr Sexwale and the Di rector General  

of  Human Sett lements Mr Thabane Zulu who explained why 

we made the advance payments.   Did you at tend that  

meet ing? 

MR TSOAMETSI:   That  is the meet ing that  I  am saying I  

cannot recal l  at tending a meet ing wi th the Minister.   I  do not  

have that  recol lect ion.  

ADV PRETORIUS SC:   A lr ight .    

MR TSOAMETSI:   May I  put  i t?  

ADV PRETORIUS SC:    Ja you can put  i t  away.   Is i t  correct  20 

you may have at tended that  meet ing but  you would not  then 

recol lect  what happened? 

MR TSOAMETSI:   I  do not  recol lect  Chai r  but  i t  is just  such 

an important  occasion to si t  in a meet ing wi th the Minister 

that  – I  f ind i t  st range for me to forget .  



28 SEPTEMBER 2020 – DAY 272 
 

Page 219 of 244 
 

ADV PRETORIUS SC:   Right .   In  relat ion to  the meet ing at  

which the advance payment scheme or system was 

discussed Mr Maxatshwa g ives evidence or has given 

evidence and he also said that  Mr Zwane cal led a meet ing 

saying he had come up wi th a p lan for deal ing wi th the 

unspent monies.   That  is the way he put  i t .   Whether he 

came up wi th a solut ion or  came up wi th a p lan or came up 

wi th a proposal  i f  th is meet ing took place af ter the Welkom 

meet ing i t  would be more or less consistent  wi th your 

evidence.   Correct? 10 

MR TSOAMETSI:   That  is correct .   That  is correct .  

ADV PRETORIUS SC:   However one might  descr ibe the fact  

that  Mr Zwane made a proposal .   We know that  he had the 

proposal .   Correct .  

MR TSOAMETSI:   That  is correct .  

ADV PRETORIUS SC:   Mr Maxatshwa says the opinion of  

that  meet ing was that  the payment scheme would be i l legal .   

What do you say about that?  I  th ink you would disagree? 

MR TSOAMETSI:   I  am not  so sure… 

CHAIRPERSON:   He might  say he does not  know.  20 

MR TSOAMETSI:   I  am not  so sure what to say.   I  do not  

know what to say.  

CHAIRPERSON:   You were not  at  the meet ing? 

MR TSOAMETSI:   No,  no that  is the meet ing that  I  said … 

CHAIRPERSON:   Oh you say you do not  remember whether 



28 SEPTEMBER 2020 – DAY 272 
 

Page 220 of 244 
 

you at tended i t  or not .  

MR TSOAMETSI:   Yes that  th is  – the whole meet ing 

concluded – I  do not  remember such a decision on the 

meet ing.  

ADV PRETORIUS SC:   Yes wel l  he did say that  at  that  

meet ing Mr Zwane answered object ions to  the lawfu lness of  

the plan.  

MR TSOAMETSI:   In the discussion yes.  

ADV PRETORIUS SC:   Yes by saying that  he had been 

advised of  the lawfulness of  the plan which had been used in  10 

other provinces.   Now that  would be consistent  wi th the 

evidence that  the Gauteng example had been raised at  the 

Welkom meet ing.  

MR TSOAMETSI:   No at  that  t ime Chair  when I  was asked to 

do research nobody had known – nobody knew about th is 

Gauteng because I  had to come up wi th – af ter doing my 

desktop.   So i t  is impossible in  that  meet ing what  was raised 

was that  in the previous f inancial  year  advance were paid 

through [00:26:00] .   That  is the only th ing that  was – not 

Gauteng.  20 

CHAIRPERSON:   To the extent  that  Mr Zwane may have said 

that  he had been advised that  advance payments would be 

lawful ,  would be legal  is there a chance that  you might  have 

been the one who advised him l ike that  or is there no 

chance? 
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MR TSOAMETSI:   Not  at  al l  Chai r.  

CHAIRPERSON:   Okay a lr ight .  

MR TSOAMETSI:   Not  at  a l l .  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   Then Mr Zwane who is st i l l  to be 

quest ioned in th is regard Mr Tsoametsi  put  a  version up in 

his aff idavi t  – in h is aff idavi t  he said:  

“ In as far as the incident  of  funds advanced 

to the suppl iers to del iver mater ia ls to the 

contractors wi thout  the contractors paying for 10 

them with the department tender ing the 

payment thereof  a legal  opinion was sought  

in th is regard and the legal  department of  the 

Provincial  Human Sett lements had advised 

posi t ively to th is  effect  and proceeded to 

draf t  the agreements between the suppl iers 

and the department. ”  

 What do you say about that? 

MR TSOAMETSI:   The legal  opinion of  the Department wi l l  

be the Head of  Legal  in the department.  20 

ADV PRETORIUS SC:   Wel l  that  is  what he says.   What do 

you say about that? 

MR TSOAMETSI:   I  wi l l  not  know Chair  whether he had a 

discussion wi th the Head of  Legal .   I  wi l l  not  know about 

that .  
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ADV PRETORIUS SC:   Yes wel l  I  th ink he clar i f ied that  in his 

test imony on the 25 September,  Fr iday last  week and he said 

there that  wel l  real ly he was talk ing about your document.   

He was not  real ly ta lk ing about  a formal legal  opinion but  the 

document you provided.  

MR TSOAMETSI:   So he… 

ADV PRETORIUS SC:   Your 25 September.  

MR TSOAMETSI:   So you regarded my document as a legal  

opinion? 

CHAIRPERSON:   Ja that  is what he said.   He said when he 10 

says legal  opinion he is referr ing to your document.  

MR TSOAMETSI:   I  wi l l  not  know why would he say that  I  

mean.  

ADV PRETORIUS SC:   The one thing is c lear f rom your  

evidence is that  i t  was not  a legal  opinion.  

MR TSOAMETSI:   Yes.  

ADV PRETORIUS SC:   Then you have explained – I  had 

vers ions to deal  wi th in regard to the response to what was 

said at  MINTECH and MINMEC those meet ings of  November 

2011.  Maxatshwa said he reported back to Mokoena and the 20 

purpose of  that  was so that  Mokoena could re lay the 

cr i t ic isms of  the scheme and the advice that  i t  was unlawful  

to yoursel f  and to Mr Zwane.  Did Mr Mokoena ever do that? 

MR TSOAMETSI:   Not  to mysel f  Chai r.   I  do not  – l ike I  had 

said in i t ia l ly I  wi l l  now be knowing that  there is  –  not  to  
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mysel f .  

ADV PRETORIUS SC:   A lr ight .   Mr Zwane’s evidence was 

that  the HOD reported back to  him af ter  the MINMEC 

meet ing that  certain adjustments had to be made to the 

expendi ture recovery plan.   Did you ever  come to know of  

that? 

MR TSOAMETSI:   I  would not  know the outcome of  

discussions between the MEC and the HOD Chai r.  

ADV PRETORIUS SC:   In any event  we know and do you 

know that  ul t imately the Minister – Nat ional  Min ister said 10 

these advance payments must  stop.  

MR TSOAMETSI :    No,  Chai r.  

ADV PRETORIUS SC :    That  never  happened or you do not  

know? 

MR TSOAMETSI :    No,  I  know that  in. . .  is i t  January or so? 

ADV PRETORIUS SC :    February 2011 and I . . .  that  is the 

meet ing I  referred to.  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    And asked you whether you at tended 

i t  or not .  20 

MR TSOAMETSI :    Oh,  is i t  February?  Oh, I  th ink by that  I  

was al ready gone.  You see Chai r,  that  per iod of  that  that  

land(?) and me f ight ing where I  am going and what is i t  that  I  

am going to do.   I  was no longer as act ive.  

ADV PRETORIUS SC :    Okay.   Something else that  Mr 
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Mokoena said,  before signing the document  of  the 

25t h of  November,  “your document” ,  that  he took issue wi th 

the legal i ty of  the proposal  in the document.   Mr Mokoena 

says that  you then went to the MEC and the MEC then 

summonsed Mr Mokoena to ask why he was refusing to sign 

the document.   Do you recal l  anything of  that? 

MR TSOAMETSI :    L ike I  have a lready said to the Chair  that  

what I  recal l  is that ,  yes I  have prepared a document and I  

gave i t  to the HOD and he said:   I  wi l l  revert  back to you.   

And later that  af ternoon he cal led me.  At  no stage,  did I  10 

discuss that  same document wi th the MEC.  

ADV PRETORIUS SC :    You referred to a let ter that  we 

should put  to you and unfortunately i t  was not  put  to Mr 

Mokoena and i f  necessary,  that  can be done.  I t  appears at  

FS12-252.   Is th is the let ter you were referr ing to f rom the 

HOD to Mr Thembani Zulu of  the Nat ional  Department? 

MR TSOAMETSI :    FS.. .  252. . .?  

ADV PRETORIUS SC :    252.  

MR TSOAMETSI :    Yes,  I  am on i t .  

ADV PRETORIUS SC :    You raised a let ter. . .  the issue of  a 20 

let ter between the Provinc ial  Department and the Nat ional  

Department.   Is th is the let ter? 

MR TSOAMETSI :    Yes,  Chai r.  

ADV PRETORIUS SC :    What point  do you make on this  

let ter in regard to th is let ter?  We had not  put  i t  to Mr 
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Mokoena and might  have to do so.  

MR TSOAMETSI :    Yes,  Chair  I  have raised this let ter in the 

context  of  approval  f rom Nat ional .   Now I  am saying,  in the 

f i rst  paragraph of  the let ter,  i t  ra ises a disappointment.   Now 

i f  i t  ra ises a disappointed,  i t  means there was a stage where 

there was a meet ing of  mind.   I t  says:  

“ I  am disappointed that  I  learnt  f rom the media this  

morning of  your announcement in Pretor ia yesterday 

regarding the possible forfei ture of  condi t ional  

grants,  funding at  the Free State of  Department of  10 

Human Sett lements due to an inadequate 

expendi ture and performance.”  

 And i t  goes in to to expla in the issues that  the 

department embarked on the ERT in November 2010 which 

saw the establ ishment of  the execut ive high level  and 

operat ional  intervent ion teams.  

 And somewhere Chair  i t  ta lks about. . .  or I  th ink i t  is  

point  number 4 that :  

“During a meet ing held wi th representat ives f rom 

Nat ional  Department in November 2010, we 20 

commit ted to report  on our expendi ture to the 

Nat ional  Department on a fortnight  basis. ”  

 Now we report  on what has been agreed upon and 

accepted.   And that  is the point  that  I  was saying,  my 

assumpt ion was coming f rom that  when I  looked into these 
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th ings l ike there was an approval  but  I  might  be wrong in my 

interpretat ion.  

ADV PRETORIUS SC :    Wel l ,  let  me put  to you what  

happened.  At  the meet ing of  the 18t h of  November,  the 

MINTECH meet ing i t  was said in  very clear terms to the 

departmental  persons who at tended that  th is  expendi ture 

recovery plan is not  going to work.   That  is the evidence and 

i t  is backed up by the minutes and I  can show you the 

minutes i f  you l ike.  

MR TSOAMETSI :    [No audible reply]   10 

ADV PRETORIUS SC :    At  the. . .  that  was noted at  the 

meet ing the next  day the MINMEC, the Ministers’ meet ing.   

And i t  was reaff i rmed there that  monies would be deducted 

where necessary f rom the budget or  not  paid over.    

 The evidence has been that  notwi thstanding that ,  Mr 

Zwane insisted that  the programme go ahead.   What 

happened then was that  the Nat ional  Department s topped 

paying the money,  R 256 mi l l ion because they were not  

happy that  the expendi ture recovery programme would work.    

 Consistent  wi th  the approach taken on the 18t h and the 20 

19t h of  November and inconsistent  wi th the approach in the 

department by Mr Zwane when Mr  Zwane’s leadership that  

the expendi ture recovery plan should cont inue.  

 Those are the facts as we have them, backed up by the 

minutes.   So i t  was not  as i f  there was a change of  mind on 
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the part  of  Nat ional .   Nat ional ’s  posi t ion was consistent  

throughout.    

MR TSOAMETSI :    I  hear you Chair  but  the only point  that  I  

am not  ab le to understand is.   When you say your. . .  the view 

is that  your plan wi l l  not  work,  is that  the disapproval?  And 

when Mr Mokoena later te l l  . . . [ intervenes]   

CHAIRPERSON :    Of  course i t  is  a disapproval .   Because 

you cannot approve a p lan that  you think wi l l  not  work,  can 

you? 

MR TSOAMETSI :    Chai r,  when you present .   Remember,  the 10 

instruct ions.   You must come and present  to Nat ional .    

CHAIRPERSON :    H’m.  

MR TSOAMETSI :    Your plan.  

CHAIRPERSON :    H’m.  

MR TSOAMETSI :    So normal ly is that  Nat ional  wi l l  evaluate 

the plan and i t  wi l l  conf i rm to say,  your plan is not  approved.  

CHAIRPERSON :    H’m.  

MR TSOAMETSI :    Now the point  that  I  am making is  that ,  

yes they are saying i t  wi l l  not  work.  

CHAIRPERSON :    H’m.  20 

MR TSOAMETSI :    But  on the other let ter that  is f rom the 

HOD to the Director General ,  i t  says,  we are commit ted to  

report  on a quarter ly basis.  

CHAIRPERSON :    H’m.  

MR TSOAMETSI :    So that  for me what i t  says that ,  yes they 
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might  have raised a concern that  your plan is too ambit ious 

and i t  wi l l  not  work.   However,  g ive us your weekly. . .  

quarter ly. . .  weekly expendi tures that  wi l l  show whether  you 

are meet ing this  plan as you have promised that  you wi l l  

meet.  

CHAIRPERSON :    H’m.  

MR TSOAMETSI :    Because later. . .  later,  I  th ink that  is when 

now the minister made the determinat ion to say,  even 

notwi thstanding this,  I  am st i l l  now taking a port ion of  the 

money away f rom the province.  10 

CHAIRPERSON :    H’m.  

ADV PRETORIUS SC :    Yes.   Wel l ,  the consistent  wi th the 

approach of  the department which seems to have been 

accurate not  only at  the t ime but  wi th ret rospect .    

 The wi tnesses that  have given evidence on the 

expendi ture recovery plan but  to one degree or another,  a l l  

agreed that  i t  was unreal ist ic and had no chance of  being 

implemented in fact .    

 And so the representat ions in th is let ter would be 

subject  to the same cr i t ic ism.  Do you agree? 20 

MR TSOAMETSI :    Probably rea l ist ic,  yes.   In the sense that ,  

we had planned this th ing wi thin the per iod that  is cal led the 

rest ing per iod because i t  is the per iod of  December.   But  i t  

would have made a big dent  in  the sense that  work would 

have been on the ground.  Completely no,  but  big progress 
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would have been achieved.   

CHAIRPERSON :    Wel l ,  that  plan did not  addressed the 

quest ion of  how the department would achieve the targets 

that  were set  out  in the plan.   I t . . .  the p lan indicated that . . .  

indicated in fact  to certain targets by certain . . . [ intervenes]   

MR TSOAMETSI :    Dates.  

CHAIRPERSON :    . . .dates.  

MR TSOAMETSI :    Yes.  

CHAIRPERSON :    But  my recol lect ion and I  have put  th is to  

some of  the wi tnesses.   I  th ink,  i t  could have been Mr 10 

Mokoena that  i f  you look at  the plan,  i t  d id not  address how 

the department would achieve those.    

 And i f  the Nat ional  Department looked at  i t ,  they were 

bound to raise that  quest ion to say:   We can see your 

wishes.   You wish to reach this target ,  that  I  get .   But  your  

plan does not  te l l  us how you are going to get  there.    

MR TSOAMETSI :    I  hear you . . . [ intervenes]   

CHAIRPERSON :    Do you understand that? 

MR TSOAMETSI :    I  hear you Chai r.  

CHAIRPERSON :    H’m.  20 

MR TSOAMETSI :    But  the fact  that  al l  of  us,  including 

off ic ia ls in municipal i t ies were on a dai ly basis get t ing 

reports,  moni tor ing what is happening on si te,  both in terms 

of  the level  of  whether i t  is  foundat ion wel l -p layed or  

complet ion.    
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 And condi t ion those reports  to say,  th is week so many 

foundat ions are complete.   So many work plates are 

complete.   No complet ion of  the f inal  st ructure.    

 We were able to  have that  informat ion that  being to  

show there is progress that  is taking place on the ground.  

CHAIRPERSON :    Wel l ,  there may have been progress 

. . . [ intervenes]   

MR TSOAMETSI :    But  i t  was not  contained in the document.  

CHAIRPERSON :    The plan d id not  show how you would 

make that  progress.  10 

MR TSOAMETSI :    I  concede, Chai r.  

CHAIRPERSON :    Ja,  okay.  

ADV PRETORIUS SC :    And the comments of  the Chair  are 

consistent  wi th  the minute and that  minute has been put  in 

evidence.  

MR TSOAMETSI :    I  see.  

ADV PRETORIUS SC :    Where the remark was made at  the 

MINTECH meet ing that  the plan as presented has not  

demonstrate the abi l i ty of  the province to spend the 

R 1.42 bi l l ion f rom now unt i l  the end of  March 2011.  And i t  20 

turned out  to be correct  that  that  was no possible.   Correct? 

MR TSOAMETSI :    Yes,  Chai r.  

ADV PRETORIUS SC :    You nod.  

MR TSOAMETSI :    Yes.   I  said yes.  

CHAIRPERSON :    Actual ly,  i t  may be that  to cal l  i t  a plan.   
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[ laughing]   I t  is a wish l ist .    

ADV PRETORIUS SC :    There is one more issue that  I  have 

to deal  wi th and that  is the issue of  Makwena Propert ies.   

You know that? 

MR TSOAMETSI :    Yes,  yes.  

ADV PRETORIUS SC :    Yes,  i t  is deal t  wi th in the t ranscr ipt .  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    I t  is at  page 558 of  FS13.   

MR TSOAMETSI :    F. . .?  

ADV PRETORIUS SC :    FS13, page 558.    10 

MR TSOAMETSI :    Yes,  Chai r.  

ADV PRETORIUS SC :    But  wi l l  you tel l  the story,  please to 

the Chair  about  Trans-Makwena and Makwena Property  

Developers?  And once you have told the story,  I  wi l l  ask 

certain quest ions.  

MR TSOAMETSI :    Yes.   Chai r,  I  am now in the Department  

of  Agricu l ture in  late 2011 or so.   And an opportuni ty  

presented i tse l f  that  there is a contractor in the nearby town 

that  is looking for people that  can implement his project .    

 Now people that  I  was si t t ing wi th indicated to have an 20 

interest  to approach th is cont ract .    

 And I  have indicated to them that :   Look,  I  wi l l  a lso have 

an interest  because I  have a si tuat ion that  I  must  get  

employment for my wife.    

 So i f  there is an opportuni ty of  bidding for sub-
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contract ing,  I  wi l l  be more than wi l l ing to jo in your group and 

go and make such a presentat ion.    

 And i t  happened that  the contractor  that  wanted to have 

somebody implement his Makwena Propert ies.   And we 

approached h im and we said,  we would l ike to make a 

proposal  to you on implement ing your project .    

 We wi l l  br ing together a pool  of  capaci ty wi th di fferent  

knowledges and then implement your  project .   And that  is  

how Makwena Propert ies was approached   

ADV PRETORIUS SC :    A l r ight .   Just  by way of  background.   10 

At  th is  t ime, you would have known that  specia l  measures 

have been put  in place by the department in the Free State 

to assist  cont ractors.    

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    Even to arrange for advanced 

payments.    

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    And wi th  that  knowledge, you went to 

one of  the developers,  Makwena Property Developers.   One 

of  the contractors,  rather.   And said:   Let  me bui ld some of  20 

your houses.   You have been al located 500 houses.   I  want  

to bui ld some of  those houses.   Correct? 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    In the. . .  we know that  Makwena 

Property Developers was granted a cont ract  to bui ld 500 
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houses.  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    Could they do i t?  

MR TSOAMETSI :    They had star ted Chai r  in bu i ld ing the 

houses.   I  th ink they have started wi th the foundat ions.   And 

when we met him and we asked as to why do you want. . .?  

He then sa id:   I  have to focus.   He had other pro jects in  

other dist r icts.    

 And he said,  t ravel l ing to Bloemfontein and coming to  

manage this project ,  i t  is actual ly a lot  of  h is t ime and 10 

therefore I  would l ike to focus on other projects that  I  have 

in the Eastern Free State.    

ADV PRETORIUS SC :    How many houses did he 

. . . [ intervenes]   

CHAIRPERSON :    Wel l ,  the quest ion was whether  Makwena 

Propert ies could bui ld 500 houses.   In other words,  did they 

have the capaci ty to your knowledge? 

MR TSOAMETSI :    I  mean Chair  i f  they had projects in  

Bloemfontein and in other. . .  and they are running other  

projects,  I  th ink. . .  I  d id not  ask them about thei r  capaci ty  20 

real ly.  

CHAIRPERSON :    Ja,  okay.  

MR TSOAMETSI :    Because i t  was not  an issue of :   We do 

not  have capaci ty.   I t  was an issue:   We are focussing 

somewhere else.   And this project  needs to be implemented.  
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CHAIRPERSON :    Okay.    

ADV PRETORIUS SC :    You agree wi th him then that  you 

could bui ld houses under his cont ract? 

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    How many houses? 

MR TSOAMETSI :    I t  was st i l l  the 500 project .   There were 

some few foundat ions that  were const ructed Chai r.  

ADV PRETORIUS SC :    How many did you end up bui ld ing?  

How many houses did you end up bui ld ing? 

MR TSOAMETSI :    When the. . .  when Makwena Contract  was 10 

ul t imately. . .  because l ike I  said,  because of  performance.  

When we were ul t imately i t  was terminated,  on the ground 

we have 128 complet ion.   We had 300 foundat ions.   And we 

had mater ia l  that  we had bought that  were onsi te  to the 

value of  R 600 00,00.    

ADV PRETORIUS SC :    As I  understand i t ,  you informed the 

invest igators on page 562 that  you bui l t  around 20 to 30 

houses.  

MR TSOAMETSI :    No,  i t  is. . .  Chai r  . . . [ intervenes]   

ADV PRETORIUS SC :    That  is at  page 572(?) . . . [ intervenes]   20 

MR TSOAMETSI :    I  th ink i t  is at  th is stage that  I  need to 

ref lect  my discomfort .   The Commission cal ls me.  The 

Commission says:   We are send by the Chair  and the Chai r  

is asking whether  are you wi l l ing to  help us to clar i fy  certain 

th ings in. . .   
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 I  said:   Why not .   Anyt ime, I  am prepared to tel l  what  

has happened.  So I  am going into a meet ing wi th the 

Commission wi th that  open mind.    

 In the Commission,  the Commissioner. . .  the 

representat ive says:   When is the pol ice coming to quest ion 

you?  Now, immediately i t  creates a discomfort .    

 I  am here to ta lk  to the Commission wi th the hope that  I  

am assist ing the Commission to achieve a part icular 

object ive.    

 Now when I  am being asked when is the pol ice coming 10 

to. . .  i t  then changes the environment an. . .  so when I  was 

asked the quest ion,  I  wanted. . .   

 I  was t ry ing to i l lustrate that  on a week,  we would be 

able to bui ld 20 or so.   Even before I  completed that .   So 

l i t t le.    

 Then I  rea l ised that  look I  have must have said 

something that  I  was not  supposed to have said here and. . .  

so in that  context ,  that  is where the 20 comes f rom.   

ADV PRETORIUS SC :    A l r ight .   How many houses were 

ul t imately bui l t  is  not  the issues,  certainly as far as we are 20 

concerned,  th is side of  the room.   

 What is  of  concern,  perhaps to  the Chai r,  is that  

someone who is integral ly involved in the development,  then 

plan to help cont ractors in a way that  is,  to say the least  

extraord inary.    



28 SEPTEMBER 2020 – DAY 272 
 

Page 236 of 244 
 

 I ts legal i ty also seems to be a matter of  much 

agreement.   Maybe not  total  agreement.   Then obtains the 

opportuni ty wi th his posi t ion and knowledge to construct  

houses and benef i t  f rom that  scheme.  Did you see any 

conf l ict  of  interest? 

MR TSOAMETSI :    Okay.   Yes,  Chai r.   Th is 500 project  Chai r  

d id not  receive the advance.   So i t  d id not  benef i t  on the 

scheme that  was. . .  that  we are talk ing about.   The mater ia l  

that  was bought  there was bought by resources that  we 

provided,  not  the resources f rom the scheme.   10 

 So when I  was asked the quest ion:   Do you see a 

conf l ict  of  interest  in sub-cont ract ing to a cont ractor that  has 

received the work f rom the state?  I  then said:   No,  I  do not  

see a conf l ict  of  interest .    

 Because I  ra ised two issues,  Chai r.   The f i rst  issue was.   

The Free State’s  economy is 60% dr iven by government 

investment which simply means that  almost  everybody in the 

Free State is dependent on government resources one way 

or the other.    

 And therefore,  i f  somebody has acquired a project  wi th  20 

the state,  I  d id  not  see i t  as a conf l ict  of  interest  i f  I  get  to 

sub-contract  wi th that  part icu lar person.    

 And in that  context ,  that  is why I  raised the issue that  I  

do not  see the conf l ict  of  interest .   I  may be wrong Chair  but  

that  is. . .   
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 Then the second issues that  I  ra ised Chai r  which I  see. . .  

I  see i t  as a big problem for the country very soon.   And i t  is 

about  the bot t le neck of  what we cal l  middle class off ic ia ls 

and thei r  fami l ies being able to make an economic l iv ing in  

th is context  of  the Free State being 60% of . . .   

 Where we are now, the posi t ion is,  no government 

off ic ia l  must  do business wi th state including their  relat ives.    

 Now i f  you take the Free State where the bulk of  what 

you cal l  middle class,  are people that  are employed e i ther  by 

municipal i t ies or  by state enterpr ises or provincial  10 

government or nat ional  departments that  have off ices in the 

province,  and you take them to be a minimum of  500 000 and 

each one of  them is responsible for three heads in there.    

 I t  means that  in actual  fact ,  out  of  the populat ion of  one 

of  2,8 mi l l ion,  a l ready 1.5 mi l l ion of  that  populat ion is  

st rapped into not  being able to do business.    

 Now I  am cal l ing the middle class Chair  because the 

bulk of  people that  are able to  have l ike ch i ldren going to 

school  and coming back out  of  school  and not  being able to 

be absorbed by the state because the state can absorb 20 

everybody for a job,  but  the ones that  are si t t ing in th is  

category of  unemployed youth wi th qual i f icat ions.    

 And i f  we interbreed this issue of  not  doing business 

wi th the state,  in a broad interpretat ion,  we are set t ing 

ourselves for a big problem.   
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 Because very soon we are going to have a problem 

where this interpretat ion of  you cannot  do business.   I t  

s imply means Chai r,  even. . .  when my son appl ies for  a job 

and the same commit tee comes, there are a few people that  

wi l l  be doing select ion.    

 They wi l l  f ind i t  d i ff icul t  to put  thei r  names on the short  

l ist  because they wi l l  then say i t  is nepot ism because thei r  

father is also in government.    

 Now he goes out .   He is not  able to do business wi th  the 

state because i f  you do business wi th the state you must 10 

declare the tenders,  the normal process.    

 Now he goes to the thi rd leg,  t ry ing to do business wi th 

the pr ivate sector . . . [ intervenes]   

CHAIRPERSON :    Yes.  

MR TSOAMETSI :    . . .which is  having business wi th 

government and i t  is also a big problem.  So I  was raising 

this issue of  conf l ict  of  interest  of  that  context  Chai r.  

CHAIRPERSON :    Okay.   Mr Pretor ius.    

ADV PRETORIUS SC :    Wel l ,  we are not  deal ing here wi th a 

person who is employed by the state doing business 20 

general ly wi th the state.   That  is a  di fferent  quest ion.   I t  is 

been addressed pol i t ical ly and perhaps the Chai r  wi l l  have 

his own recommendat ions in th is regard.   

MR TSOAMETSI :    Okay.  

ADV PRETORIUS SC :    We are deal ing here wi th the 
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narrowing,  a much narrower issue.   We are deal ing here wi th 

a person employed by a part icular department deal ing wi th a 

part icular project  doing business wi thin that  project .  

MR TSOAMETSI :    Yes.  

ADV PRETORIUS SC :    And let  me just  take that  a l i t t le  

further.   In your capaci ty  Mr Tsoametsi  as an off ic ia l  deal ing 

wi th the contractual  arrangements wi th cont ractors,  i t  would 

be your duty to make sure that  the pr inciples that  govern 

procurement and publ ic expendi ture of  money are 

implemented.  10 

MR TSOAMETSI :    I  agree.  

ADV PRETORIUS SC :    And that  the publ ic who are the 

benef i t  of  the pro ject ,  the department wi th the al locat ion of  

i ts funds and the contractors and suppl iers are deal t  wi th in 

accordance with a certain set  of  pr inciples.   Correct? 

MR TSOAMETSI :    I  agree.  

ADV PRETORIUS SC :    The contractor may or may not  have 

a publ ic mot ive,  publ ic interest  mot ive and want to do good 

and provide a service.   But  essent ia l ly i t  is there to make a 

l iv ing and to make a prof i t .   Correct? 20 

MR TSOAMETSI :    Correct .  

ADV PRETORIUS SC :    That  is where the conf l ict  ar ises.   

That  you were on both sides of  the fence.   You were on the 

one hand deal ing wi th a certain sets of  issues and on the 

other hand you were benef i t ing f rom those.    
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MR TSOAMETSI :    [ laughing]    

ADV PRETORIUS SC :    You were. . .  that  is the interests 

clash and the interest  di ffer and you held interest  on both 

sides of  the fence.  

MR TSOAMETSI :    I  do not  th ink so Chai r  but  I  hear what Mr 

Pretor ius is saying.   At  that  stage of  the appointment of  

select ion of  cont ractors,  I  was total ly not  involved.  I  was in a 

di fferent  department cal led Loca l  Government  and  

Trad i t iona l  A f fa i rs .   When a  depar tment  rece ived a  

m in is te r i a l  concern ,  yes ,  I  d id  ge t  invo l ved.   When the  10 

so lu t ion  was imp lemented wh ich  I  was par ty  to ,  I  was  

invo l ved.   When I  had le f t  tha t  depar tment  and I  am now in  

Agr icu l tu re  and  th is  oppor tun i ty  ava i led  i t se l f ,  i f  th is  

cont rac t  had rece ived an advance payment ,  i t  w i l l  have  

meant  tha t  I  have crea ted a  s i tua t ion  o f  an  advance  

payment  and I  am now imp lement ing  i t  on  th is  s ide  and  

yes,  in  tha t  s i tua t ion  I  w i l l  have seen i t  w i l l  have been a  

conf l i c t  o f  in te res t  bu t  the  fac ts  in  th is  mat te r  i s  tha t  yes ,  

there  was th is  cont rac t  tha t  was a l loca ted ,  i t  never  had an  

advance payment ,  a l l  the  funds tha t  were  u t i l i sed  is  funds  20 

tha t  we had to  b r ing  together  to  make su re  tha t  the  process 

ge ts  imp lemented .   That  i s  the  …[ in tervenes]  

ADV PRETORIUS SC:    Wel l ,  jus t  one qua l i f i ca t ion  to  what  

you have sa id ,  we do not  know the  answers  to  those 

quest ions,  the  invest iga tors  have not  es tab l i shed them but  
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i f  a t  the  t ime you were  crea t ing  a  reg ime to  ass is t  

cont rac tors  you  were  a lso  contempla t ing  go ing  in to  

bus iness as  a  cont rac tor,  the  conf l i c t  o f  in te res t  wou ld  be  

more  accentuated ,  you ag ree to  tha t?  

MR TSOAMETSI :    Def in i te ly,  yes .  

ADV PRETORIUS SC:    Cha i r,  sub jec t  to  jus t  look ing  

beh ind  me fo r  a  second?  Those are  the  quest ions.  

CHAIRPERSON:    Any re-examinat ion?  

COUNSEL FOR MR TSOAMETSI :    No,  Cha i r.   

CHAIRPERSON:    No re-examinat ion?  10 

COUNSEL FOR MR TSOAMETSI :   Ja .   We a re  sa t is f ied .  

CHAIRPERSON:    Thank you ve ry  much,  Mr  Tsoamets i ,  fo r  

coming to  g ive  ev idence.   I f  the  Commiss ion  needs you  

aga in  we w i l l  request  you to  come back bu t  fo r  now I  am 

go ing  to  re lease  you.   Thank you to  everybody fo r  you r  

coopera t ion ,  we have sa t  un t i l  quar te r  to  s ix .  

ADV PRETORIUS SC:    Aga in .  

CHAIRPERSON:    Ja ,  aga in .  

MR TSOAMETSI :    Thank you fo r  t he  oppor tun i ty,  Cha i r.  

CHAIRPERSON:    Yes.  20 

MR TSOAMETSI :    For  me to  come here  and share  what  

had happened and I  hope,  Cha i r,  I  s t i l l  hope tha t  the  

government  o f  today w i l l  be  ab le  to  f ind  an  amicab le  

so lu t ion  and in  dea l ing  w i th  the  co l leagues o f  ours .   I t  i s  

no t  n ice  fo r  peop le  to  f igh t  government  bu t  where  there  is  
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wrong,  i t  must  be  dea l t  w i th  bu t  in  th is  s i tua t ion  where  the  

in ten t ion  was to  t ry  and ass i s t  government  to  ach ieve -   

yes ,  i t  m igh t  have been i r regu la r,  yes ,  there  m ight  have  

been cha l lenges  but  I  hope tha t  the  government  w i l l  be 

ab le  to  look  in to  ho l i s t i ca l l y  what  i s  i t  tha t  has been 

ach ieved,  what  i s  the  impact  o f  tha t  so lu t ion  to  the 

cont rac tors ,  i s  there  work  on  the  ground and f ind  i t  w i th in  

themse lves to  amicab ly  reso lve  the  prob lem wi th  my  

co l leagues tha t  a re  s t i l l  ba t t l ing  and are  s t i l l  ou ts ide .  

CHAIRPERSON:    Yes.  10 

MR TSOAMETSI :    And second ly,  Cha i r,  yes ,  I  was 

…[ in tervenes]  

ADV PRETORIUS SC:    Sor ry,  jus t  to  in te r rup t  you,  you are  

ta lk ing  about  the  persons who have been d isc ip l ined? 

MR TSOAMETSI :    Yes.   And second ly,  Cha i r,  l i ke  you have 

ind ica ted  tha t  where  we have done wrong,  I  accept ,  Cha i r,  

tha t  we might  no t  have been v ig i l an t  enough and yes,  we 

might  have rushed the  issues and fo r  tha t  I  w i l l  l i ke  to  take  

par t  o f  the  respons ib i l i t y  as  par t  o f  the  team tha t  came up 

w i th  the  so lu t ion  and w i th  a l l  i t s  weaknesses and  20 

shor tcomings.   Thank you,  Cha i r.  

CHAIRPERSON:    No,  thank you,  Mr  Tsoamets i ,  I  th ink  tha t  

i s  very  impor tan t .   As  I  sa id  ear l i e r  on ,  I  th ink  tha t  South  

A f r i cans w i l l  be  happy i f  they  see more  leaders  and more  

sen ior  managers  who are  prepared to  look  a t  what  has 
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happened,  look  a t  the  ev idence and look a t  themse lves and  

say d id  I  do  the  r igh t  th ing  th roughout ,  d id  I  fa l l  shor t  and  

be ab le  to  say I  can see where  I  fe l l  shor t  and fo r  tha t  I  am 

tak ing  respons ib i l i t y,  here  is  where  I  fe l l  shor t  and because  

those peop le  can then be peop le  who can take  par t  in  

say ing  what  i s  the  so lu t ion  because i f  you deny tha t  you 

fe l l  shor t ,  you w i l l  no t  see any need to  come up w i th  a  

so lu t ion .   So tha t  i s  qu i te  impor tan t .   We are  go ing  to  

ad journ .   Tomorrow,  Mr  Pre tor ius ,  we are  supposed to  have 

Mr  Zwane and Mr  Sod i ,  i s  tha t  r igh t?  10 

ADV PRETORIUS SC:    Yes,  Cha i r.   The fo rmer  we have 

postponed,  hav ing  d iscussed i t  w i th  you.  

CHAIRPERSON:    Yes,  I  had hoped tha t  we wou ld  –  they  

wou ld  come here  or  a t  leas t  the  lawyers  tomorrow so  tha t  

we cou ld  postpone i t  to  a  spec i f i c  da te ,  postpone h is  

ev idence to  a  spec i f i c  da te .   Maybe  such ar rangements  can  

s t i l l  be  made.  

ADV PRETORIUS SC:    Yes,  such ar rangements  can be 

made,  Cha i r.  

CHAIRPERSON:    Yes,  because I  do  have some days tha t  20 

we can look a t .  

ADV PRETORIUS SC:    Sure .  

CHAIRPERSON:    Which  are  no t  too  fa r  away.   I  heard  

ear l ie r  on  you wanted a  dea l  about  what  t ime we s tar t  

tomorrow.  
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ADV PRETORIUS SC:    Wel l ,  I  pa id  my pr ice ,  Cha i r.   Cha i r,  

i t  i s  jus t  tha t  I  have to  p repare .  

CHAIRPERSON:    No,  no ,  tha t  i s  f ine .  

ADV PRETORIUS SC:    For  Mr  Sod i  and I  need to  ge t  some 

ins t ruc t ions in  re la t ion  to  the  fur ther  invest iga t ions tha t  

have been done.   I  have not  had a  chance to  do  tha t .  

CHAIRPERSON:    Yes,  what  i s  you r  suggest ion?  

ADV PRETORIUS SC:    11 .30 ,  i t  w i l l  be  br ie f ,  Cha i r,  we w i l l  

be  f in ished by  one.  

CHAIRPERSON:    11 .30?  10 

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    Okay,  a l r igh t .  

ADV PRETORIUS SC:    Thank you.  

CHAIRPERSON:    We wi l l  s ta r t  a t  11 .30  then tomorrow and 

then we w i l l  be  hear ing  Mr  –  we l l ,  one,  we w i l l  fo rmal ly  

postpone Mr  Zwane ’s  ev idence to  a  spec i f i c  da te  and then I  

w i l l  hear  Mr  Sod i ’s  ev idence fo r  h im to  comple te  on  the  

asbestos  mat te r.  

ADV PRETORIUS SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Okay.   Thank you,  everybody,  we w i l l  20 

now ad journ .   We ad jou rn .  

INQUIRY ADJOURNS TO 29 SEPTEMBER 2020  


