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PROCEEDINGS RESUME ON 28 AUGUST 2020  

CHAIRPERSON:    Good morn ing  Mr  Pre tor ius ,  good 

morn ing  eve rybody.  

ADV PRETORIUS SC:   Morn ing  Cha i r.  

CHAIRPERSON:   Yes are  we ready? 

ADV PRETORIUS SC:   Yes there  are  two mat te rs  Cha i r  on  

the  ro le  today.  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:     The f i rs t  i s  an  appearance on  

beha l f  o f  Nedbank Mr  McCar thy  and the  Transnet  10 

Mohamadi  mat te r.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And then the  second  is  the 

ev idence o f  Mr  Mokhes i .  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   In  the  Free S ta te  mat te r.  

CHAIRPERSON:   Yes.   Okay.    

ADV GOODMAN:  Morn ing  Cha i r.  

CHAIRPERSON:    Somebody shou ld  san i t i se  be fore  you … 

ADV GOODMAN:   Oh I  am sor ry  Cha i r.  20 

CHAIRPERSON:   Yes.   I  th ink  they d id  no t  pay a t ten t ion .  

ADV GOODMAN:   Thank you Cha i r.  

CHAIRPERSON:   Yes.  

ADV GOODMAN:   Cha i r  my name is  I sabe l  Goodman I  am 

here  on  beha l f  o f  Nedbank.   I  am ins t ruc ted  by  A l lan  Overy  
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and my a t to rney Ms Khan is  in  the  aud ience.  

CHAIRPERSON:   Hm.  

ADV GOODMAN:  Chai r  Nedbank had app l ied  –  had  

brought  an  app l i ca t ion  on  the  10  May to  adduce ev idence 

and to  be  permi t ted  to  c ross-examine Mr  Mohamadi  in  

re la t ion  to  the  Transnet  in te res t  spots .   I t  submi t ted  an  

a f f idav i t  on  the  14  June and in  January  o f  th is  year  tha t  

app l i ca t ion  was granted and i t  was g rant  leave to  adduce 

ev idence and to  c ross-examine.   Nedbank however  no  

longer  seeks leave to  c ross -examine and i t  seeks leave to  10 

have i t s  a f f idav i t  s tand as  ev idence before  the  commiss ion  

w i thout  the  need to  lead ora l  ev idence.    

CHAIRPERSON:   Wel l  I  am qu i te  happy to  g rant  Nedbank  

leave.   I t  must  be  leave not  to  p roceed w i th  c ross-

examinat ion  or  to  g ive  o ra l  ev idence but  sub jec t  to  one 

qua l i f i ca t ion  tha t  the  commiss ion  re ta ins  the  r igh t  a t  any 

t ime to  ca l l  upon somebody a t  Nedbank to  appear  and ava i l  

themse lves fo r  quest ion ing  w i th  regard  to  any aspects .   So 

on tha t  unders tand ing  I  am qu i te  happy to  g rant  tha t  leave.  

ADV GOODMAN:  Indeed Cha i r  thank you.  20 

CHAIRPERSON:  Yes.  

ADV GOODMAN:   The –  Nedbank  has tendered bo th  ora l  

submiss ions and wr i t ten  submiss ions shou ld  the  

commiss ion  requ i re  i t .  

CHAIRPERSON:  Yes.  
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ADV GOODMAN:   But  i t  i s  a  power  o f  course  you have  

anyway.  

CHAIRPERSON:  Yes.   Okay.  

ADV GOODMAN:   Thank you Cha i r.   May we then be 

excused?  

CHAIRPERSON:  You are  excused  ja .  

ADV GOODMAN:  Thank you.  

CHAIRPERSON:   Thank you.   Yes Mr  Pre tor ius .  

ADV PRETORIUS SC:   Yes Cha i r  may Mr  Mpofu  address 

you?  10 

CHAIRPERSON:   Yes.   Thank you.  

ADV MPOFU SC:   Good morn ing  Cha i rperson.  

CHAIRPERSON:   Good morn ing  Mr  Mpofu .  

ADV MPOFU SC:   Thank you.   Cha i r  I  am here  to  address  

an  app l i ca t ion  I  be l ieve  the  Cha i r  has had s igh t  o f  a  copy 

o f  our  app l i ca t ion .  

CHAIRPERSON:   Yes I  have had  a  chance to  read the  

app l i ca t ion .  

ADV MPOFU SC:   Ja .   We d id  –  we a l so  p repared  some 

heads but  i t  i s  a  –  I  am to ld  they were  no t  p roper ly  20 

t ransmi t ted  bu t  we w i l l  re ly  on  the  app l i ca t ion  papers .  

CHAIRPERSON:   Ja .   Okay.  

ADV MPOFU SC:   I t  i s  qu i te  a  s imp le  app l i ca t ion .  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Thank you Cha i r.   Cha i r  i f  I  may jus t  
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c la r i f y  very  qu i ck ly  we l l  f i rs t l y,  I  am –  my name is  Mpofu  I  

appear  w i th  my jun io rs  Ms P i l lay  and Mr  S ibo tho [? ]  fo r  Mr  

Mokhes i .   Now the  rea l  reason we are  here  Cha i r  i s  –  i s  a t  

a  s imp l is t i c  leve l  i t  i s  rea l l y  jus t  a  postponement  

app l i ca t ion .   And  in  fac t ,  i t  i s  –  as  I  w i l l  exp la in  now i t  is  

two postponement  app l i ca t ions as  i t  were  ro l led  i n to  one.   

Because as  the  Cha i r  w i l l  have  seen in  the  Not ice  o f  

App l ica t ion ,  we have two prayers  in  the  a l te rna t ive .  

 The one… 

CHAIRPERSON:   Wel l  I  do  no t  know i f  I  saw the  no t ice .  10 

ADV MPOFU SC:   The not ice  oh .  

CHAIRPERSON:   Bu t  I  saw the  a f f idav i t .  I  do  no t  know i f  I  

saw the . . .  

ADV MPOFU SC:   Not ice  okay.  I  w i l l  j us t  –  I  w i l l  read i t  ou t  

Cha i r.  

CHAIRPERSON:   Yes okay.  

ADV MPOFU SC:   I t  –  we are  fo r  two p raye rs .  

1 .  That  the  app l i ca t ion  –  app l i cant ’s  ob l iga t ion  to  tes t i f y  

a t  the  commiss ion  he  and is  hereby suspended un t i l  

the  f ina l i sa t ion  o f  any cr im ina l  charges aga ins t  the  20 

app l i cant  per ta in ing  to  the  asbestos  aud i t  conducted 

in  the  Free S ta te .  

So tha t  i s  the  main  praye r  so  to  speak.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Then we say a l te rna t ive ly  and  tha t  i s  
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why I  w i l l  exp la in  tha t  now.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   A l te rna t ive ly,  tha t  app l i cant ’s  ob l iga t ion  

to  tes t i f y  be fo re  the  commiss ion  is  hereby s ta id  pend ing  

the  f ina l i sa t ion  o f  a  cour t  app l i ca t i on  fo r  rev iew dec lara tory  

and o ther  appropr ia te  jus t  and equ i tab le  re l ie f .  

 In  o ther  words Cha i r  the  –  the  second p rayer  on l y  

a r ises  i f  the  f i rs t  p raye r  i s  no t  . . . [ in te rvenes]   

CHAIRPERSON:   Aphased?  

ADV MPOFU SC:   Yes.  10 

CHAIRPERSON:   Ja .   Okay.  

ADV MPOFU SC:   And –  so  in  theory  we cou ld  have done  

the  f i rs t  app l i ca t ion  and then w i th  the  ru l ing .  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Then we come back.  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   Bu t  fo r  –  to  save t ime.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   We do both  o f  them.  

CHAIRPERSON:   Okay.  20 

ADV MPOFU SC:   Back to  back.  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   In  an t ic ipa t ion .   Now – so  the  –  tha t  i s  

rea l l y  what  we want  to  c la r i f y  up f ron t .  A l l  these o ther  

in te res t ing  issues  about  Sect ion  35  and what  have you are  
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no t  d i rec t l y  be fo re  you so  to  speak.   We on ly  ra i se  them in 

order  to  jus t i f y  the  app l i ca t ion  fo r  a  postponement .  

 So what  i s  rea l l y  be fore  t he  Cha i r  i s  whethe r  we  

have –  we have su f f i c ien t  g round fo r  –  to  ask  fo r  a  

postponement .  

 Now Cha i r  the  –  in  our  heads we  had out l ined the  

pr inc ip les  bu t  though they a re  t r i te  the  –  about  you know 

there  must  be  good cause,  i t  must  be  a  bona f ide  

app l i ca t ion  and so  on  ask ing  fo r  a  postponement .  

 And we are  in  a  way fo r t i f ied  by  the  fac t  tha t  the  10 

Cha i r  has a l ready granted a  postponement  in  th i s  mat te r  

be fore  wh ich  we are  very  gra te fu l  about  and tha t  

postponement  was par t i cu la r l y  because by  the  t ime Mr  

Mokhes i  had come here  a t  tha t  s tage he had jus t  consu l ted  

w i th  h i s  lawyers  and he had not  rea l l y  had a  proper  

consu l ta t ion .  So he wanted an oppor tun i ty  wh ich  the  Cha i r  

k ind l y  g ranted h im.  

CHAIRPERSON:   Was there  no t  a lso  an  issue about  h is  

sen ior  counse l  no t  be ing  we l l?  

ADV MPOFU SC:   That  was co r rec t  yes .  20 

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   Yes.  So –  

CHAIRPERSON:   That  i s  the  one I  remember  qu i te  we l l .  

ADV MPOFU SC:   Yes tha t  i s  cor rec t .  

CHAIRPERSON:   That  i s  the  grounds. .  
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ADV MPOFU SC:   So  rough ly  Cha i r  the  po in t  I  am rea l l y  

go ing  towards is  tha t  tha t  postponement  was re la t i ve  to  

a f fo rd ing  a  chance to  ge t  p roper  representa t ion  wh ich  is  

re la ted  as  the  Cha i r  knows in  –  these are  a l l  rou ted  –  I  

mean Sect ion  35  issues.   The lega l  rep resenta t ion ,  the  

r igh t  to  remain  s i len t ,  the  r igh t  no t  to  incr im inate  yourse l f  

they  are  a l l  –  they be long to  the  same fami ly  o f  r igh ts  so  to  

speak.  

 Now the  –  so  what  has ac tua l l y  happened there fore  

i s  tha t  he  –  he  now has obta ined such lega l  adv i ce  wh ich  i s  10 

why we are  he re .   And Cha i r  in  a  nu tshe l l  we asser t  the  

r igh t  to  –  you  know the  r igh ts  tha t  I  spoke  about  

par t i cu la r l y  the  r igh t  to  remain  s i len t  and the  r igh t  to  no t  to  

incr im inate  yourse l f  in  the  fo l low ing manner  spec i f i ca l l y.  

 Put  i t  th is  way the  –  our  quar re l  i s  no t  w i th  the  

commiss ion  because the  commiss ion  does not  appo in t  

i t se l f  and i t  does  not  d raw i t s  own Terms o f  Refe rence so  

to  speak.   But  un for tunate ly,  the  road to  the  o ther  quar re l  

has to  go  past  he re  so  to  speak.  

 So –  the  –  i n  a  nu tshe l l  Cha i r  and  I  am not  go ing  to  20 

go  in to  the  lega l  cases and so  on .   In  a  nu tshe l l  what  we 

are  say ing  is  tha t  in  –  in  asse r t ing  h is  r igh t  to  remain  s i len t  

and  h is  r igh t  no t  to  incr im inate  h imse l f  in  these par t i cu la r  

c i rcumstances we concede upf ron t  tha t  those r igh t s  i f  you  

read the  const i tu t ion  l i te ra l l y  they  are  accorded to  what  i s  
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ca l led  an  ar res ted  person or  an  accused pe rson and we 

concede tha t  there  is  some greyness about  tha t .   Because  

a l l  the  –  we cannot  take  i t  fu r ther  –  h igher  than say ing  tha t  

he  has been to ld  tha t  the  – an  ar res t  i s  imminent  so  to  

speak but  in  rea l i t y  he  is  no t… 

CHAIRPERSON:   I t  has  no t  happened.  

ADV MPOFU SC:   Yes i t  has  no t  happened tha t  we 

concede.   But  I  suppose we coun ter  tha t  concess ion  very  

qu ick l y  by  as  the  Cha i r  knows ve ry  we l l  tha t  we – the  –  in  

te rms o f  Sect ion  38  o f  the  const i tu t ion  you may asser t  your  10 

r igh ts  even i f  they  are  mere l y  th rea tened.   In  o the r  words 

even i f  the  v io la t ion  has no t  ac tua l l y  –  ac tua l l y  occur red .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   Second ly  the  r igh t  to  –  the  r igh t  aga ins t  

se l f - incr im inat ion  a lso  ex tends to  the  r i sk .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   The r i sk  o f  our  p rosecut ion .   So the  –  

one does not  rea l l y  have to  be  l i te ra l l y  in  shack les .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   To  asser t  those r igh ts .  20 

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   The Amer ican  case o f  [00 :10 :49]  tha t  

says someth ing  where  there  –  the  emphas is  on  the  r i sk  o f  

a  p rosecut ion  is  –  i s  asse r ted .  

CHAIRPERSON:   Hm.  
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ADV MPOFU SC:   Now i f  tha t  –  i f  you  put  then tha t  to  bed 

what  we then have is  a  s i tua t ion  where  somebody is  say ing  

to  the  Cha i r  bona  f ide  I  am – i f  I  want  to  pu t  i t  c rude ly  –  I  

am re fus ing  to  answer  your  quest ions bu t  I  am not  re fus ing  

because I  want  to  re fuse I  am re fus ing  s imp ly  because I  

want   

a .  To  unders tand what  i s  happen ing  w i th  th is  c r im ina l  

charges or  

b .  A t  wors t  to  go  to  cour t  to  asse r t  my r igh t  no t  to  

answer  those quest ions.   In  o ther  words to  asser t  10 

whethe r  I  do  have a  r igh t  to  re fuse or  no t .  

Yes we humbly  then ask  the  Cha i r  to  –  to  look  a t  i t  

w i th  those eyes tha t  i t  rea l l y  –  i t  i s  a  Sect ion  34  type o f  

enqu i ry  because the  Cha i r  does not  have to  be l ieve  tha t  i f  

you  go to  cour t  fo r  example  we w i l l  succeed.   Whether  we  

succeed or  no t  i s  another  quest ion .   We are  s imp ly  

asse r t ing  the  r i gh t  to  go  to  cour t  and c la r i f y  i f  we a re  

compel led  or  no t  compel led .  

 And then o f  course  jus t  ou t  o f  common sense Cha i r  

i t  wou ld  be  fu t i le  to  say oh  we l l  okay you can go to  cour t  20 

Mr  Mpofu  w i th  your  c l ien t  bu t  in  the  meant ime I  want  to  

hear  h im on th is  and th is  and tha t  because then  i t  w i l l  

de fea t  the  very  purpose o f  go ing  –  o f  asser t ing  those r igh ts 

and thereby deny ing  o f  Sect ion  34  r igh ts  so  to  speak.  

 Now the  –  the  on ly  po in t  I  rea l l y  want  to  make Cha i r  
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i s  the  fo l low ing.   The ambigu i ty  a r ises  f rom the  –  the  

recent  amendment  to  the  te rms.   The – I  am prepared to  

say tha t  … 

CHAIRPERSON:   To  the  regu la t ions?  

ADV MPOFU SC:   To  the  regu la t ions ra the r.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   Regu la t ion  11  i n  par t i cu la r  yes .   The –  

the  –  I  am prepared to  say w i thou t  commi t t ing  myse l f  tha t  

be fore  tha t  amendment  th is  s i tua t ion  wou ld  no t  have 

ar isen.   Because a t  tha t  s tage  i t  was very  c lear  tha t  10 

answers  tha t  you g ive  he re  are  –  were  comple te l y  

p ro tec ted .    

 Now we know in  rea l i t y  I  am sure  the  po l i ce  watch  

the  commiss ion  precedence as  we l l  bu t  le t  us  pu t  tha t  

as ide .   So in  theory  your  answers  were  pro tec ted .  

 What  has s ince  happened and fo r  o ther  good po l i cy  

reasons is  tha t  Regu la t ion  11  was in t roduced so  tha t  the  

commiss ion  may  ass i s t  o ther  law enforcement  agenc ies  

and tha t  i t  i s  in  tha t  contex t  tha t  the  r i sk  tha t  we perce ive  

ar ises .   20 

 And i t  m igh t  be  tha t  we perce i ve  a  r i sk  tha t  i s  no t  

ex i s ten t  o r  no t  whatever  bu t  tha t  w i l l  be  de termined by  – by  

a  cour t  o f  law in  due course .   But  a t  the  very  least  the  

Cha i r  jus t  has to  be  conv inced tha t  we in  good fa i th  we 

perce i ve  tha t  r i sk  and due to  the  percept ion  o f  tha t  r i sk  we  
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there fo re  humbly  request  tha t  the  –  the  compuls ion  to  

tes t i f y  be  suspended or  s ta id  un t i l  such tha t  such t ime tha t  

we –  we are  ab le  to  –  to  a l lay  the  r i sk .  

 So tha t  i s  in  a  nu tshe l l  the  s i tua t ion  Cha i r.   I f  the 

Cha i r  has any  quest ions tha t  i s  the  anchor  o f  the 

app l i ca t ion  as  I  sa id  o f  the  two app l i ca t ions.  

 The f i rs t  one be ing  tha t  we suspend unt i l  the  

cr im ina l  charges are  f ina l i sed but  –  o r  the  Cha i r  cou ld  say  

no  and on ly  suspend i t  un t i l  you  c la r i f y  your  r igh t s  and we 

have sa id  in  the  heads wh ich  is  no t  in  the  app l i ca t ion  we 10 

a lso  sa id  tha t  obv ious l y  the  Cha i r  wou ld  have a  d i sc re t ion  

on  say ing  fo r  example  you must  asser t  your  r igh ts  w i th in  –  

we cannot  wa i t  fo r  ten  years  fo r  you to  asser t  your  r igh ts  i t  

must  be  done reasonab ly  w i th in  a  reasonab le  t ime o r  repor t  

back to  the  commiss ion  as  to  p rogress.  

 Or  even –  we l l  I  suppose the  commiss ion  wou ld  s t i l l  

be  c i ted  anyway  in  the  –  in  t hose proceed ings  as  an  

in te res ted  par ty.   Thank you Cha i r.  

CHAIRPERSON:   Wel l  the  –  the  one issue is  o f  course  tha t  

Mr  Mokhes i  has  i f  I  reca l l  cor rec t l y  has submi t ted  h is  20 

vers ion  … 

ADV MPOFU SC:   To  two a f f idav i t s .  

CHAIRPERSON:   Two a f f idav i t s .  

ADV MPOFU SC:   That  i s  cor rec t .  

CHAIRPERSON:   Ja .   A l ready to  the  commiss ion .   
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Assuming tha t  in  do ing  so  he  has fu l l y  d isc losed  to  the  

commiss ion  a l l  tha t  he  knows tha t  i s  re levant .   That  means  

tha t  h is  vers ion  is  a l ready before  the  commiss ion .   Now 

tha t  be ing  the  case i t  does not  seem to  me tha t  he  ought  to  

be  concerned tha t  he  m ight  incr im inate  h imse l f  in  any way.   

He has a l ready d isc losed h is  ve rs ion  so  even assuming 

tha t  those Sect ion  35  r igh ts  were  app l i cab le  in  h is  s i tua t ion  

there  wou ld  be  –  i t  seems to  me they wou ld  be  tha t  

d i f f i cu l t y.   The on ly  th ing  tha t  as  I  see i t  he  m ight  be  

say ing  is  we l l  when I  am in  –  on  the  w i tness s tand  I  cou ld  10 

be –  I  am go ing  to  be  asked quest ions.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Where  I  m ight  have to  e labora te  and so  

on  and so  on .   But  I  am not  sure  –  I  am not  sure  how 

we ighty  tha t  wou ld  be  par t i cu la r l y  be fore  you know what  

the  quest ions a re .  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   You know.   I t  may be tha t  i t  i s  a  s i tua t ion  

where  when you have taken the  s tand –  w i tness s tand you 

are  asked quest ions –  there  w i l l  be  quest ions tha t  you fee l  20 

you can answer  there  i s  no  prob lem.  Then the re  may be 

quest ions where  you fee l  tha t  you are  no t  comfor tab le  

answer ing .   That  may be the  s i tua t ion .   I t  m igh t  no t  be  a  

s i tua t ion  where  you re fuse to  take  the  w i tness s tand .  

ADV MPOFU SC:   Cor rec t .  
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CHAIRPERSON:   You see.   Because the re  –  i t  i s  impor tan t  

to  d raw the  d is t inc t ion .  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   Refus ing  to  take  the  w i tness s tand and  

tak ing  the  w i tness s tand but  re fus ing  to  answer  cer ta in  

quest ions.  

ADV MPOFU SC:   Cer ta in  quest ions.  

CHAIRPERSON:   Because o f  ce r ta in  reasons and  be ing  

ab le  –  be ing  w i l l i ng  to  answer  o ther  quest ions you know.   

So –  so  the re  is  tha t .   I  know tha t  I  may be mis taken but  I  10 

th ink  there  is  a  w i tness who came who had a  concern  l i ke  

tha t  then sa id  okay we w i l l  see  as  we go but  fe l t  qu i te  f ree  

to  answer.   I  th ink  there  was no prob lem.  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   So  –  so  there  is  tha t .   And then o f  course  

as  you know there  is  the  prob lem tha t  the  l i fespan  o f  the  

commiss ion  is  l im i ted  and we a re  rea l l y  t ry ing  to  –  to  

f in ish .   Of  course  the  – i f  anybody  goes to  cour t  tha t  ge ts  

ou t  o f  our  cont ro l .   We have no cont ro l  as  to  how long tha t  

takes.   We can  make submiss ions and the  cour t  wou ld  20 

dec ide  bu t  i t  cou ld  be  tha t  we end up not  hav ing  the  

benef i t  o f  h is  ev idence in  c i rcumstances where  one wou ld  

rea l l y  have pre fe r red  to  have the  benef i t  o f  h is  ev idence  

because o f  the  impor tan t  pos i t ion  in  government  he  

occup ied  as  the  Account ing  Off i ce r.   So –  so   
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1 .  There  is  the  prob lem about  the  l i fespan.  

2 .  There  is  –  o f  the  commiss ion .   I  mean we –  we are  

t ry ing  to  f in i sh  the  hear ing  o f  o ra l  ev idence by  end o f  

th is  yea r.  So tha t  the  th ree  months  o f  our  l i fespan 

next  year  January  to  March is  used fo r  the  wr i t ing  o f  

the  repor t .  

ADV MPOFU SC:   The repor t .  

CHAIRPERSON:   We have a  lo t  o f  w i tnesses who must  s t i l l  

come.   So there  i s  tha t  p rob lem.   We have a l ready los t  one 

day w i th  regard  to  h im and now i f  we postpone the  hear ing  10 

o f  h is  ev idence,  we lose  another  day.   That  i s  two days we 

have los t  re la t ing  to  h im a lone.   So there  are  those  

concerns.  

ADV MPOFU SC:   Okay yes.  

CHAIRPERSON:   And o f  course  once one accepts  tha t  the 

Sect ion  35  r igh ts  do  no t  app ly  then i t  seems tha t  the  on ly  

bas is  and you must  te l l  me i f  I  m isunders tood your  

submiss ions.   The on ly  bas i s  on  wh ich  the  postponement  

app l i ca t ion  is  made is  rea l l y  tha t  he  was to  c la r i f y  in  the 

cour t  what  the  pos i t ion  is  in  the  l igh t  o f  the  amendments  to  20 

the  regu la t ions.   Is  my unders tand ing  cor rec t?  

ADV MPOFU SC:   Cha i r  le t  us  pu t  i t  th is  way.   H is  pos i t ion  

is  tha t  he  shou ld  no t  be  compel led .  

CHAIRPERSON:   Yes  

ADV MPOFU SC:   Bu t  obv ious ly  tha t  i s  h is  pos i t ion .  
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CHAIRPERSON:   yes ,  yes .  

ADV MPOFU SC:   Someone e l se  m ight  have a  d i f fe ren t  

pos i t ion .  

CHAIRPERSON:   Yes,  yes .  

ADV MPOFU SC:   And there fore  tha t  –  tha t  d ispute… 

CHAIRPERSON:   Bu t  what  i s  the  g round fo r  tha t  pos i t ion?  

ADV MPOFU SC:   Yes.  

CHAIRPERSON:   The lega l  g round fo r  i t?  

ADV MPOFU SC:   Yes thank you Cha i r.   Yes.   Wel l  the  

lega l  g round and  tha t  – tha t  i s  –  I  wanted to  respond to  10 

tha t  f i rs t .   We do not  accept  Cha i r  tha t  the  Sect ion  35 .  

CHAIRPERSON:   R igh ts  do  no t  app ly.  

ADV MPOFU SC:   R igh ts  do  no t  app ly  yes.  

CHAIRPERSON:   Okay.  

ADV MPOFU SC:   And tha t  i s  fo r  the  fo l low ing reason.   

F i r s t l y,  as  we sa id  on  the  bas i s  o f  the  ar res t  on  an  ar res t  

he  is  in .  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   So  to  speak but  on  the  bas is  t ha t  the  

Cha i r  ra i ses  wh ich  i s  qu i te  an  impor tan t  cons idera t ion  20 

namely  tha t  wha t  has he  got  to  lose  because he has 

a l ready made two  s ta tements .  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   We –  w i th  respect  do  no t  –  our  

submiss ion  is  tha t  tha t  i s  no t  someth ing  wou ld  exc lude  
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Sect ion  35 .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   For  the  fo l low ing reason Cha i r.  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   The –  in  fac t  the  Cha i r  has g i ven  ha l f  o f  

the  answer  I  was go ing  to  g ive  namely  tha t  the  r i sk  –  

remember  we are  dea l ing  w i th  a  r i sk  he re?  The  r i sk  o f  

se l f - incr im inat ion  s t i l l  ex is ts  because obv ious ly  the  –  the  

ob l iga t ion  to  g ive  ev idence goes hand in  hand w i th  the  du ty  

to  answer  quest ions or  to  be  cross-examined fo r  tha t  10 

mat te r.  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   Yes and then you are  in  a  d i f fe ren t  zone 

a l together  as  we  know to  a  s ta tement  tha t  you made than  

when you a re  con f ron ted.  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   Wi th  th is ,  tha t  and the  o ther.  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   Because tha t  i s  exact ly  where  the  

incr im inat ion  ac tua l l y  comes.   Not  so  much in  what  you say  20 

than what  may be  ex t rac ted .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   Which  goes aga in  I  am agree ing  w i th  the 

Cha i r  par t i cu la r l y  on  the  second i ssue wh ich  is  tha t  the  –  

th is  i s  no t  –  we a re  no t  asser t ing  a  r igh t  no t  to  tes t i fy.  
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CHAIRPERSON:   Hm.  

ADV MPOFU SC:   As  such and the  Cha i r  w i l l  know tha t  

there  i s  a  long l ine  o f  cases abou t  exact ly  what  the  Cha i r  

was say ing  tha t  tha t  fo r  example  the  way i t  i s  pu t  in  the  

cases is  tha t  i t  does not  p revent  you f rom tak ing  the  oa th  

fo r  a rgument  sake ja .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   So  you cannot  say  no  I  am not  tak ing  the  

oa th .  

CHAIRPERSON:   Ja .  10 

ADV MPOFU SC:   Because o f  the  r igh t  to  se l f -

incr im inat ion .   So l i te ra l l y  speak ing  tha t  r igh t  i s  asse r ted  

quest ion  by  quest ion  by  quest ion  by  quest ion  bu t  we a l l  

know tha t  –  you may jus t  then no t  –  jus t  s tand there  and 

take  the  oa th  and say no th ing  to  wh ich  is  the  same th ing  

as  no t  tes t i f y ing  as  i t  were .  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   So  I  am wi th  the  Cha i r  the re  bu t  where  

we pa r t  ways w i th  respect  Cha i r  i s  the  fac t  tha t  the  –  the  

fac t  tha t  he  has made s ta tements  in  my respect fu l  20 

submiss ion  does not  nu l l i f y  the  en t i re  r igh t .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   Or  i t  i s  no t  so  much – i t  i s  no t  l i ke  a  

wa iver  o f  the  r igh t  because he might  have wa ived par t  o f  i t  

by  g i v ing  the  a f f idav i t  bu t  there  i s  s t i l l  the  res idua l  r igh t  o f  
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–  aga ins t  c ross-examinat ion  so  to  speak.   That  i s  the  f i rs t  

th ing .  

 The second th ing  Cha i r  i s  tha t  ac tua l l y  tha t  –  even 

the  fac t  tha t  he  has g iven ev idence is  ac tua l l y  a  po in t  in  

our  favour.  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   Because  

a .  I t  shows tha t  he  is  –  th is  i s  no t  someone who is  t ry ing  

to  be  d i f f i cu l t .    

Where  he  had a  du ty  to  coopera te  he  d id .   But  where  he  10 

has now obta ined  lega l  adv i ce  wh ich  by  the  way the  Cha i r  

gave h im a  postponement  so  tha t  he  can get  the  lega l  

adv ice .   So the  Cha i r  cannot  now say we l l  the  lega l  adv ice  

you got  I  do  no t  l i ke  i t .    

CHAIRPERSON:   I  do  no t… 

ADV MPOFU SC:   And I  do  no t  th ink  –  I  am not  say ing  the  

Cha i r  i s  say ing  tha t .   I  am jus t  say ing .  

CHAIRPERSON:   I  say  no th ing  about  lega l  adv i ses.  

ADV MPOFU SC:   Yes.   But  I  am s imply  say ing  the  lega l  

adv ice  is  what  i t  i s .   He genu ine ly  has rece ived lega l  20 

adv ice  tha t  says  th is  i s  a  g rey  a rea i t  m igh t  need to  be 

c la r i f ied .   So th is  i s  no t  somebody  who is  you know t ry ing  

to  dodge the  commiss ion .   He was here  eve ry  t ime even  

now when the  da tes  were  changed he made amendments  to  

h is  schedu le  to  be  here .   So tha t  is  the  f i rs t  i ssue.  
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 The second issue  wh ich  is  p robab ly  more  impor tan t  

Cha i r  i s  tha t  the  –  the  –  and th is  i s  about  p re jud i ce .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   The commiss ion  is  no t  rea l l y  p re jud i ced 

in  the  sense tha t  i t  i s  le f t  w i th  no th ing .   The commiss ion  

has go t  h is  two s ta tements .  

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   And there fore ,  i t  wou ld  m i t iga te  a t  best  

the  –  any pre jud ice  tha t  the  commiss ion  wou ld  su f fe r  

because they a l ready have h is  vers ion .   What  the  –  the  10 

on ly  th ing  the  commiss ion  w i l l  be  depr i ved o f  i s  the 

oppor tun i ty  to  conf ron t  h im wi th  th is  and tha t  and the  

o the r.   So i t  i s  no t  so  as  i f  the  commiss ion  w i l l  be  le f t  w i th  

no th ing .   And ap ropos he on ly  po in ts  tha t  rea l l y  I  cannot  –  

where  I  fu l l  sympath ies  w i th  the  commiss ion  know ing the  

h is to ry  i s  the  fac t  tha t  you know we a l l  know tha t  the  – 

there  i s  p ressure .  

CHAIRPERSON:   Ja  

ADV MPOFU SC:   To  f in ish .   But  tha t  in  my respect fu l  

submiss ion  i f  we accept  the  r igh t s  –  the  ex i s tence o f  the  20 

r igh ts  one can f ind  –  we can f ind  each o ther  w i th  the  

ev idence leaders  or  w i th  the  Cha i r  and to  make i t  prac t ica l  

tha t  th is  i s  no t  a  never,  never  th ing .   E i ther  we  have to  

repor t  here  w i th in  a  par t i cu la r  per iod  as  to  the  progress or  

i f  i t  looks  l i ke  tha t  case i s  go ing  to  take  fo rever,  we may  
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come back and the  Cha i r  m ight  say,  we l l  I  am chang ing  my  

ru l ing  o r  whatever.  But  I  am jus t  speak ing  o f f  the  cu f f .  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   So –  bu t  I  am jus t  say ing  tha t  is  –  the  

r i sk  o f  los ing  h im comple te ly  i s  one tha t  –  tha t  p robab ly  

can be mi t iga ted .    

CHAIRPERSON:   Hm.  

ADV MPOFU SC:   Bu t  the  rea l  i ssue is  whether  I  am 

cor rec t  Cha i r  in  tha t  the  Sect ion  35  r igh ts  a re  s t i l l  

app l i cab le  o r  no t .   Because i f  they  are  then the  res t  i s  10 

about  f ind ing  ways around ou r  p rob lem.   As i t  p leases.  

CHAIRPERSON:   Okay so  jus t  to  make sure  I  unders tand.   

So the  –  the  en t i re  bas is  o f  the  app l i ca t ion  is  tha t  the  

Sect ion  35  r igh ts  a re  app l i cab le .  

ADV MPOFU SC:   That  i s  cor rec t  tha t  i s  the  anchor.  

CHAIRPERSON:   That  i s  the  –  ja  tha t  i s  where  they are  –  

the  argument  i s  anchored.  

ADV MPOFU SC:   I s  anchored yes .  

CHAIRPERSON:   Ja .  

ADV MPOFU SC:   And tha t  the  second leg  o f  the  anchor  i s  20 

the  fac t  tha t  the  la tes t  amendment  to  the  regu la t ions a t  

best  c rea te  an  ambigu i ty.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Which  m ight  need to  be  c la r i f ied  by  the i r  

day in  cour t .  
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CHAIRPERSON:   Yes okay.   Okay.   Okay.   No,  no  tha t  i s  

f ine .   Le t  me hear  Mr  Pre tor ius .  

ADV MPOFU SC:   Thank you –  thank you Cha i r.  

CHAIRPERSON:   Thank you.  

ADV MPOFU SC:   Thank you.  

ADV PRETORIUS SC:   Thank you Cha i r.  

CHAIRPERSON:   Yes Mr  Pre tor ius .  

ADV PRETORIUS SC:   We have prepared heads o f  

a rgument .  

CHAIRPERSON:   Hm.  10 

ADV PRETORIUS SC:    I t  should be included in your  bundle 

Chai r,  page 37.  

CHAIRPERSON:    Yes,  I  see that .  

ADV PRETORIUS SC:    Chai r,  because this is a matter that  

may create a president  or wi l l  create a president ,  e i ther way,  

because i t  may wel l  affect  other wi tnesses who are going to 

appear before you.   We have taken the t rouble to prepare 

comprehensive heads,  which are now before you,  but  I  wi l l  

at tempt to summarise them.  

CHAIRPERSON:    Ja.  20 

ADV PRETORIUS SC:    For the purposes of  the present .  

CHAIRPERSON:    H’m.  

ADV PRETORIUS SC:    By way of  int roduct ion.   This 

Commission is setup to invest igate cr iminal  act iv i ty,  state 

capture corrupt ion and f raud.    



28 AUGUST 2020 – DAY 257 
 

Page 24 of 212 
 

 I t  is imperat ive therefore,  and contemplated by the 

president ,  when set t ing up the Commission by the court  

when conf i rming that  the Commission should proceed ful l  

bench and by the scheme of  the act  and regulat ions,  that  

people impl icated in cr iminal  act iv i ty  wi l l  come to test i fy.  

 So i t  is not  anything except ion.   I t  is the ru le.   And this  

Commission is  obl iged,  i t  is not  a matter of  choice,  th is 

Commission is ob l iged in Terms of  Reference to invest igate 

those matters,  to cal l  those wi tnesses part icu lar ly impl icated 

persons.  10 

 Because i f  i t  d id not  cal l  impl icated persons to explain 

conduct  al leged to have been undertaken by them,  i t  would 

be act ing unfai r ly.    

 So the f i rst  po int  is that  i t  is noth ing unusual ,  in fact ,  i t  

is the rule that  impl icated persons come to test i fy before the 

Commission and i t  is the duty of  the Commission to fu l ly 

vent i late al l  versions inc luding those of  impl icated persons.  

 But  the law caters for that  s i tuat ion and so the 

appl icat ion at  present  is opposed,  not  only in the 

ci rcumstances of  th is case but  as a matter of  general  20 

pr inciple,  both the main prayer and the al ternat ive prayer.  

 The f i rst  factual  point  that  must  be made is that  Mr 

Mokhesi  has not  been arrested,  nor has he been charged 

with any offence.   F irst  point .  

 Secondly,  he is a compel lable wi tness and does not  have 
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a r ight  to remain si lent .   Now, there is a dist inct ion between 

the r ight  to remain si lent  on the one hand and the pr iv i lege 

against  sel f - incr iminat ion on the other.  

 There is no r ight  to remain si lent .   I f  Mr Mokhesi  had 

been arrested,  he could in the cr iminal  proceedings say:   I  

am not  saying anything at  al l .   Whether i t  incr iminates me or 

not ,  I  have a const i tut ional  r ight  to remain si lent .   That  is  

inherent  in my r ight  to  a fai r  cr iminal  t r ia l  and I  am 

exercising i t .  

 What we are real ly deal ing wi th here is the pr iv i lege 10 

against  sel f - incr iminat ion.   And the Commissions Act ,  

a l though i t  is c lear ly outdated,  and the regulat ions as 

amended deal  wi th that .  

 I  might  just  ment ion at  th is stage that  the sect ion quoted 

in the appl icat ion of  Mr Mokhesi  is the old,  un-amended 

sect ion.   The sect ion that  deals wi th the r ight  not  to answer 

incr iminat ing quest ions is in  the Act  3(4)  and the use 

immunity – and I  wi l l  come to that  technical  term di rect  use 

immunity is in the regulat ions.  

 So there are two protect ions.   The f i rst  is the pr iv i lege in 20 

Sect ion 3(4) of  the act  and the regulat ions deal  wi th  the fact  

that  any incr iminat ing answer may not  be used in any 

cr iminal  proceedings against  an accused person.  

 So in paragraph 4.5 we deal  wi th  Sect ion 3(4) of  the 

Commissions Act  and in paragraph 4.4 we deal  wi th  



28 AUGUST 2020 – DAY 257 
 

Page 26 of 212 
 

Regulat ion 8(2).  

 In paragraph 5 and fol lowing,  we deal  wi th the point  I  

made in i t ia l ly Chai r  and that  is s imple that  th is Commission 

has a mandate to do what i t  is doing.  

 In th is case,  i t  has a mandate to  summon or cal l  Mr 

Mokhesi  to  the wi tness stand and to get  his version in  

re lat ion to al legat ions made concerning the Free State 

Asbestos Pro ject  matter.  

 Again I  st ress Chai r.   I t  is not  a matter of  d iscret ion.   I t  

is not  something that  the Commission would l ike or not  l ike 10 

to do.   The Commission has to do i t  in order to be fai r,  

amongst  others,  to Mr Mokhesi .  

 So Chai r,  the heads deal  wi th that  at  paragraphs 5 to 10 

on pages 2 and 3.   In essence Chai r,  the appl icant ,  Mr 

Mokhesi ,  has been impl icated in  evidence relat ing to the 

Free State Asbestos Audi t .  

 I  am inst ructed that  he has not  been summoned to 

test i fy,  so that  should be correct ,  even though, Mr Mokhesi  

says so in his founding aff idavi t  but  I  may be wrong there.   I  

have not  been involved in the matter f rom the beginning.  20 

CHAIRPERSON:    Yes,  I  seem to think i t  would be unl ikely 

that  he was summonsed but  I  . . . [ intervenes]   

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    Ja.   Because,  as I  understand i t ,  he has 

been cooperat ing.  
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ADV PRETORIUS SC:    Yes,  Chai r.  

CHAIRPERSON:    H’m.  

ADV PRETORIUS SC:    But  what he does seek is  a 

postponement of  an appearance here Chai r.   I  have made 

the point  Chai r  – I  am moving to page 4 of  the heads – that  

the r ight  to remain si lent  is only avai lable to an arrested or 

accused person in  cr iminal  proceedings.  

 What is  important  about  i t  is,  is that  i t  re lates to cr iminal  

proceedings,  and what is important  about  i t ,  i t  is  ent i re 

dist inguishable f rom the case – and you have referred to the 10 

case of  Mr Manye – you came where you ruled he had to 

answer quest ions but  could asser t  a protect ion under the 

regulat ions in rela t ion to a part icular quest ion,  not  quest ions 

in general .  

 So in a cr iminal  t r ia l ,  an accused can say:   I  am not  

saying anything at  al l .   You do not  have to bother whether i t  

is  incr iminat ing or  not .   I  have the r ight  to remain si lent .   I t  is  

a const i tut ional  r ight .   I t  is essent ia l  to a fai r  t r ia l .  

 Certainly,  Mr Mokhesi  does not  have that  r ight .   The 

quest ion is,  what  other protect ions does he have given the 20 

overal l  mandate of  the Commission? 

 The legislator  had decided that  impl icated persons must  

appear when summonsed to do so because they may appear 

on a consensual  arrangement.  

 But  i t  says because certain quest ions put  to you may 
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incr iminate you,  you may e i ther,  in terms of  3(4) of  the act ,  

exercise your r ight  not  to answer,  a pr iv i lege,  against  

answering sel f - incr iminat ing quest ions,  or in terms of  the 

regulat ions,  Regulat ion 8(2),  i f  you do answer del iberately or 

not  del iberately,  the quest ion,  which involves sel f -

incr iminat ion,  that  then cannot be used against  you.   You are 

protected.  

 And that  is the scheme of  the law.  And i f  Chai r,  you 

refuse the appl icat ion,  we would be doing no more than 

applying the law.   No quest ion of  a misdi rect ion which is  10 

subject  to rev iew but  I  wi l l  come to the review point  later.  

 Chai r,  what the scheme of  the legislat ion that  appl ies 

here read wi th the regulat ion seeks to achieve is a balance 

on the one hand between the duty of  a commissioner of  

inquiry  to  enqui ry into in th is case,  cr iminal  act iv i ty,  fu l ly into 

here al l  those involved and impl icated in order to  fu l f i l  a 

stator.    

 In fact ,  a const i tu t ion mandate on the one hand and the 

protect ion of  accused or potent ia l ly  accused persons on the 

other,  and the manner in which the legislator and the 20 

regulat ions have deal t  wi th that ,  is  to provide protect ion in  

3(4) and protect ion in Regulat ion 8(2) and I  have deal t  wi th 

that .    

 Of  course,  as the learned author Jason Beer says on the 

Work on Publ ic  Inqui r ies when may remove in pr iv i lege.   
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That  is one opt ion for a law-maker to say,  you are not  going 

to have any pr iv i lege in a commission of  inquiry.  

 The other way,  and this is in 19.2 of  the heads,  is  to 

maintain the pr iv i lege against  sel f - incr iminat ion but  also,  as 

the regulat ion do here,  to grant  some form of  immunity 

against  the subsequent use of  the evidence.  

 And i f  I  may just  place on record the Const i tut ional  

Court  decision in Ferre ira v Levin :  

“Legislators (says the Const i tut ional  Court )  has 

sought a legislat ive solut ion to the tension between 10 

the pr iv i lege against  sel f - incr iminat ion and the 

interest  of  the state in invest igat ive procedures of  

var ious kinds.    

This has been achieved by compel l ing examining to  

answer quest ion even though their  answers thereto 

might  tend to incr iminate them and at  the same t ime 

protect ing the interest  of  those whose examinees by 

grant ing them ei ther  an indemnity against  

prosecut ion or conferr ing some form of  use- immunity  

in respect  of  the compel led test imony.”  20 

 That  is the posi t ion of  Ferrei ra v Levin.   However,  in th is 

case,  there is the added protect ion under 3(4) of  the act  

which says that  you have a pr iv i lege and you do not  have to 

answer quest ions even though they are incr iminat ing.  

 So in the scheme that  governs this Commission goes 
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further and grants more protect ion than that  granted in  

Ferre ira v Levin.  

 And Chai r,  in paragraph 21,  we quote the correct  and 

amended version of  Regulat ion 8(2)  that  was amended at  the 

commencement of  the Commission’s act iv i t ies in 2018,  you 

wi l l  recal l  Chai r.  

 I t  reads:  

“A sel f - incr iminat ing answer or a statement given by 

a wi tness before the Commission shal l  not  be 

admissible as evidence against  that  person in any 10 

cr iminal  proceedings brought against  that  person,  

inst i tuted in any court ,  except  in cr iminal  

proceedings where the person concerned is  charged 

with an offence of  Sect ion 6 of  the Commissions 

Act . .   That  is per jury. ”  

 So apart  f rom perjury,  anything that  Mr Mokhesi  says 

here before you Chai r,  even i f  he answers a sel f -

incr iminat ing quest ion and that  answer incr iminates h im, may 

not  be used against  him in cr iminal  proceedings.  

 I t  is as i f  he exercise thei r  r ight  to  remain si lent  at  any 20 

respect  of  that  quest ion.   But  there is a further remedy that  

Mr Mokhesi  can use,  as I  have sa id perhaps too of ten now 

Chai r,  Sect ion 3(4) of  the act  which says you can refuse to 

answer the quest ion and rely on i t .  

 Now Chai r,  there is some debate about  what Sect ion 
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3(4) means and i ts apparent  inconsistency wi th Regulat ion 

8(2) but  as I  understand,  the approach that  you have taken 

Chair  up to now, i t  is that  both apply together.    

 So in  summary Chai r,  what  the posi t ion is,  is  that  i f  Mr 

Mokhesi  is asked a quest ion,  the answer is sel f -

incr iminat ing,  any answers,  he is protected under the 

regulat ion.  

 He may also,  but  in respect  of  a par t icular quest ion only,  

not  in respect  of  evidence as a whole,  even a category of  

evidence,  in respect  of  a part icular quest ion say to you 10 

Chair :   I  do not  want to answer this because I  reserve my 

r ight  in terms of  Sect ion 3(4) against  sel f - incr iminat ion.  

 So Chai r,  the pr inc iples then that  we submit ,  

respect ful ly,  wi l l  guide you in your  decision contained in the 

heads up to paragraph 27.  

 The only further point  that  needs to be made before I  

deal  wi th the al ternat ive order,  is the issue of  how the r ight  

not  to answer a sel f - incr iminat ing quest ion under Sect ion 

3(4) of  the act  is  exercised,  and there is c lear  author i ty that  

a wi tness cannot at tempt to deal  wi th that  r ight  or exerc ise 20 

that  r ight  on a blanket  or category basis.   I t  must  be done in 

re lat ion to a part icular quest ion.  

 So in  paragraph 33,  we submit ,  pr iv i lege cannot  be 

re l ied upon by a competent  and compel lab le wi tness to resist  

appearing as a wi tness or  to  refuse to answer at  al l ,  that  is 
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to remain si lent ,  rather,  the pr iv i lege must  be tamed in 

respect  of  each quest ion – and we ci te the author i ty – and 

the judicial  off icer,  that  would be yoursel f  Chai r,  before 

al lowing the claim of  pr iv i lege,  must  sat isfy himsel f  that  

there is “ reasonable ground to apprehend danger to  the 

wi tness f rom him being compel led to answer”.  

 And further author i t ies is quoted there.   This danger 

must  be real  and appreciable and not  of  an imaginary or  

unsubstant ia l  character.    

 The pr iv i lege may thus not  be tamed where the 10 

possibi l i ty of  cr iminal  l iabi l i ty has removed, such as where a 

wi tness has been indemnif ied in terms Sect ion 204 of  the 

Criminal  Procedure Act .  

 So we say in paragraph 34 that  Mr Mokhesi  may indeed 

evoke his pr iv i lege against  sel f - incr iminat ion to avoid deal ing 

wi th the accusat ions put  to him but  must  do expl ic i t ly in  

re lat ion to a part icu lar quest ion and by saying that  his  

answer would tend to incr iminate him.  

 I  f  I  could deal  br ief ly Chai r  wi th the al ternat ive prayer.   

Ending any c lar i f icat ion of  the law,  the wi tness in th is case 20 

Mr Mokhesi  retains his r ight  as I  have out l ined them, both in  

terms of  the act  and regulat ions.  

 There is no basis upon which he can rely on the r ight  to  

remain si lent  and your f inding that  Chair  is certainly not  a  

rev iewable f inding because the r ight  to remain si lent  is a  
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Sect ion 35 r ight  in  cr iminal  proceedings.    

 He clear ly  does not  and cannot have a r ight  to remain 

si lent  given the statutory f ramework wi thin which this  

Commission,  which is invest igat ing cr iminal  act iv i ty,  

operates.    

 I f ,  however,  you Chai r  – and I  deal  wi th th is in  an 

ent i rely errat ical ly  basis – were to say to Mr Mokhesi :   No,  

you must  answer that  quest ion even though i t  is sel f -

incr iminat ing.   Then there would be a r ight  to take your 

decision on review because that  would be a clear v iolat ion 10 

here.  

 But  there is just  s imple no prospects of  reviewing this  

case.   The rel iance on the recent  amendment to Regulat ion 

11 is,  wi th respect  in our view, incorrect .  

 Once Mr Mokhesi  has given evidence – and I  am talking 

about the recent  amendment to Regulat ion 11 which al lows 

disclosure – once Mr Mokhesi  has g iven evidence,  the 

evidence is in the publ ic domain.   One does not  need 

Regulat ion 11 of  the law enforcement agencies to the 

evidence on a websi te and to access the documents that  are 20 

part  of  i t .  

 So i f  Mr Mokhesi  gives evidence and answers whatever  

quest ions he answers,  subject  to the protect ion he has,  al l  

that  the law enforcement agencies then do is,  they go 

evidence in the publ ic domain which they can then use.  
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 But  they wi l l  not  be able to t ransgress the provisions of  

Regulat ion 8(2) and use against  Mr Mokhesi  any answer that  

he gives.   They may use i t  in other cases but  not  thei rs.    

 So the reference to the amendment to Regulat ion 11 

real ly does not  apply in th is case.   I f  he does not  give 

evidence,  his statement insofar as aspects that  have been 

put  to other wi tnesses and that  is a lso on publ ic record,  may 

be used.  

 I f  they are sel f - incr iminat ing,  they may also be used 

because he did not  give that  evidence.   So the si tuat ion is  10 

not  affected by a recourse to. . .  there is nothing that  needs to  

be c lar i f ied.   I t  does not  pertain to the facts of  th is case.   

Those are our submissions,  Chai r.  

CHAIRPERSON:    Thank you.   Mr Mpofu.  

ADV MPOFU :    Thank you,  Chai r.   Chai r,  I  agree wi th most  of  

what Mr Pretor ius is  saying and so I  wi l l  only rea l ly deal  wi th 

those areas where I  d isagree wi th him. 

 Let  us start  wi th the last  point  that  he made.  I t  cannot 

be Chair  that  Regulat ion 11 has no impact  on,  at  least  the 

percept ion of  the r isk that  we are ta lk ing about here.  20 

 Mr Pretor ius,  wi th respect ,  cannot have i t  both ways.   

Remember that  the old Regulat ion 11 afforded certain  

protect ions.   I t  is  an obvious reading of  the current  

Regulat ion 11,  that  i t  removes those protect ions.   There is 

no doubt about  that .  
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 So to the extent  that  those protect ions are removed and 

informat ion may now be accessed by the so-cal led state law 

enforcement agencies,  that  must  count  for something.  

CHAIRPERSON:    Wel l ,  maybe we should look at  the actual  

regulat ion.  

ADV MPOFU :    Yes.  

CHAIRPERSON:    Because i t  may wel l  be that  the fact  that  

they may access certain informat ion does not  det ract  f rom 

the fact  that  that  informat ion may not  be used against  the 

person who gave evidence at  the Commission but  may be,  10 

that  informat ion may be used against  somebody else.    

ADV MPOFU:    No,  I  accept  that  Chai r.  

CHAIRPERSON:    Ja.  

ADV MPOFU:    But  al l  I  am saying just  as a general  

theoret ical  statement.  

CHAIRPERSON:    Ja.  

ADV MPOFU:    Surely those protect ions were there to  

protect  somebody l ike Mr Mokhesi  f rom r isk – taking the r isk 

in answering quest ions here that  those quest ions might  be 

used against  him in related cr iminal  proceedings.  20 

CHAIRPERSON:    Ja.  

ADV MPOFU:    That  must  be so.   So the removal ,  ipso facto  

the removal  of  those protect ions must  expose him to some 

r isks.   I  mean, I  am not  even prepared to quant i fy i t .  

CHAIRPERSON:    Yes,  okay.  
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ADV MPOFU:    Of  what is,  yes.  

CHAIRPERSON:    H’m.  

ADV MPOFU:    Secondly,  let  us take an example Chai r.   Let  

us assume the Chai r  were to say:   Okay,  look I  want to put  i t  

to. . .  And this is just  o ff  the cuff .   So I  am going to  ensure 

that  you give evidence in camera .   What do you say?  So 

that  the law enforcement agencies who may be watching 

television not  hear what you say.  

CHAIRPERSON:    [ laughs]  

ADV MPOFU:    The impact  of  th is regulat ion is that ,  even 10 

that ,  that  might  have protected h im before the amendment to  

the regulat ion.   Now, in any event ,  he might  have that  

evidence in camera  but  the Commission st i l l  has to  share 

that  informat ion.    

 So i t  would be ca l led comfort ,  the fact  that  they do not  

get  i t  on television but  they get  i t  a week later.   So i t  is a  

very impact  for development.    

 And as we say,  we al l  know why that  was done because 

i t  is  to t ry  and,  you know, accelerate broadly accountabi l i ty 

and so on.  20 

 But  as i t  affects a part icular person,  we wi l l  have to  

sensi t ive to the r isks that  – maybe unintended r isks – but  

i t . . .  

CHAIRPERSON:    Tel l  me.  The clar i f icat ion that  you would 

be seeking to obtain f rom the court ,  would relate to what 
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exact ly?   

 I f  one were to except ,  as I  th ink both you and Mr 

Pretor ius seem to accept  ,  that  once he takes the wi tness 

stand,  i f  he is asked a quest ion whose answer he thinks 

would incr iminate him, he wi l l  have a r ight  in terms of  the 

Commissions Act ,  Sect ion 3(4) to refuse to answer the 

speci f ic quest ion but  otherwise,  quest ions that  do not  

incr iminate h im, then he can answer.    

 So i f  one works on the basis that  that  is  what  would 

happen, what is the clar i f icat ion that  he would be seeking in 10 

court?  What would i t  be di rected at  c lar i fy ing? 

ADV MPOFU:    Right .   Chai r,  again I  agree wi th Mr 

Pretor ius’s analyses of  that  issues to the fol lowing extent ,  

that  the. . .  i f  the Chai r,  you were to say,  af ter he has taken 

the oath and then he says:   I  wi l l  not  answer that  part icu lar 

quest ion.   And Chai r  says:   No,  you wi l l  have to.  

 Then the Chair  would then be exercising i ts d iscret ion,  

as i t  were,  which must  be reviewable as required by the 

court  of  law.  

CHAIRPERSON:    Ja,  ja.  20 

ADV MPOFU:    Yes.   So I  accept . . .  let  me take one step 

back,  i f  I  may Chair? 

CHAIRPERSON:    H’m.  

ADV MPOFU:    We accept  that  – and I  said that  when I  was 

addressing the Chair  in-chief  – we accept  that  theoret ical ly  
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the r ight  at taches to quest ions . . . [ intervenes]   

CHAIRPERSON:    To speci f ic quest ions,  ja.  

ADV MPOFU:    Yes.   That  we accept .  

CHAIRPERSON:    Yes,  yes.  

ADV MPOFU:    We accept  the r ight  to remain si lent  is not  

the r ight  that  we are seeking d irect ly.  

CHAIRPERSON:    Ja.  

ADV MPOFU:    We are simply saying that  r ight  is a cousin,  

as i t  were,  of  the r ight  against  sel f - incr iminat ion.  

CHAIRPERSON:    Ja.  10 

ADV MPOFU:    So is the r ight  to have legal  representat ion 

and so on.   That  is a cluster of  r ights under 35(9) which are 

re lated.  

CHAIRPERSON:    H’m.  H’m.  

ADV MPOFU:    However,  let  us. . .  we appeal  to pract ical i ty 

and real ism in the fol lowing way.   The only issue that  th is  

Commission has an interest  in,  in re lat ion to Mr Mokhesi ,  is 

speci f ied at  Annexure M6 to our appl icat ion.  I  am sorry i t  is 

not  paginated.  

CHAIRPERSON:    H’m.  20 

ADV MPOFU:    A l l  the. . .  oh,  I  am sorry.   Let  us start  at  

Annexure M3.2.  

CHAIRPERSON:    M3.2.? 

ADV MPOFU:    Yes.   That  is the let ter f rom Mr Paper of  my 

instruct ing at torney.  
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CHAIRPERSON:    Yes.  

ADV MPOFU:    There i t  says that ,  at  paragraph 2:  

“The Commission of  Inqui ry requi res our cl ient  to  

present  evidence pertaining to the Asbestos Audi t  

conducted in the Free State being the very same 

issue being invest igated by yoursel f . ”  

 So that  is the crux.   There is one issue.   He has been 

told that  the pol ice are interested in the Asbestos Audi t  

issue.  

CHAIRPERSON:    Ja.  10 

ADV MPOFU:    He has been told that  the Commission is 

s imi lar ly interested in the same issues.   So there can be no 

doubt about  the coincidence of  the issue.   So the 

Commission. . .  wel l ,  l i teral ly,  he might  be asked to come here 

and say:   What is  your name?  He answers his name.  How 

many chi ldren do you have?  He answers that  and so on.   

 And then you say:   Okay now let  us come to the real  

issue why you are here which is  the Asbestos Audi t .   And he 

says:   I  am not  going to answer anything.   And what is the 

point  of  that? 20 

 I  mean, at  a pract ical  level ,  we must accept  that  th is is a  

simi lar issue on s ides.   The pol ice are interested in exact ly  

the same issue but  the Commission is interested there.  

 So i f  he has a r ight  not  to deal  wi th the Asbestos Audi t  

issues,  I  am put t ing i t  at  i ts broadest ,  then that  is the r ight  
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that  he wi l l  be assert ing.   And i f  the Chair  found that :   No,  he 

does not  have such a r ight .   That  wi l l  be the issue that  wi l l  

be taken to court ,  as i t  were.  

 And the court  may say:   The Chai r  is r ight .   Or  Mr 

Pretor ius is r ight  or  me are r ight .   But  he should be insulated 

f rom the r isk,  the very r isk,  of  even deal ing wi th that  issue at  

any level ,  so to speak.   Ja,  because as I  said ear l ier.  

 So this is not  a case where. . .  I  mean, we can go through 

that  exercise but  i t  wi l l  be a waste of  the Commission’s t ime 

because he wi l l  s imply . . . [ intervenes]   10 

CHAIRPERSON:    Wel l ,  I  th ink what you are saying now,  

does seem to me to d i ffer f rom how I  understood you,  what I  

understood you to  be saying ear l ier.    

 I t  seems to me that  i f  he says:   I  do not  want to answer 

any quest ions relat ing to the Asbestos Project ,  that  is not  an 

exercise of  the r ight  in re lat ion to quest ion-by-quest ion.   He 

is simply saying:    

 On the topic of  the Asbestos Project ,  I  do not  want to  

answer any quest ions at  a l l .   Which i t  seems may include 

quest ions that  do not  incr iminate h im, you know.  So that  is  20 

how I  understand your argument to be now.   

ADV MPOFU :    No,  Cha i r,  I  unders tand the  d i s t inc t ion .   

Jus t  remember  now I  am respond ing  to  Mr  Pre tor ius ’ 

asse r t ion .  

CHAIRPERSON:    Yes,  yes .  
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ADV MPOFU :    So  a l l  I  am say ing  Cha i r,  tha t  i s  why I  was  

say ing  I  am appea l ing  more  to  p rac t ica l i t y  than lega l  

techn ica l i t ies .  

CHAIRPERSON:    Yes.  

ADV MPOFU :    Because,  techn ica l l y,  we a l l  agree.  

CHAIRPERSON:    Ja .  

ADV MPOFU :    He can be brought  in to  the  cha i r,  he  can  

take  the  oa th .  

CHAIRPERSON:    Yes,  ja .  

ADV MPOFU :    He can te l l  us  a l l  about  h i s  l i fe  and a l l  tha t .  10 

CHAIRPERSON:    Ja .  

ADV MPOFU :    Ja ,  bu t  when i t  comes to  rea l  i ssue wh ich  

he  is  hear,  wh ich  is  the  asbestos  aud i t .   Remember,  Cha i r,  

un for tunate l y  in  t h is  case the  –  i t  m igh t  we l l  be  tha t  i f  he 

ac tua l l y  had a l ready been charged,  you wou ld  be  in  a  

be t te r  pos i t ion  or  the  Cha i r  wou ld  be  in  a  be t te r  pos i t ion  to  

say yes,  bu t  you have on ly  been charged  money 

launder ing ,  fo r  a rgument ’s  sake,  bu t  no t  th is  o r  tha t  o r  

tha t .    

But  here  he  i s  in  a  s i tua t ion  where  the  r i sk  to  h im is  20 

s t i l l  i l l -de f ined,  so  to  speak,  in  the  sense tha t  he  m ight  

answer  a  quest ion  wh ich ,  as  the  Cha i r,  says  m ight  look  

innocuous a t  face  va lue  about ,  you know,  whe ther  he  

a t tended th i s  meet ing  o r  tha t  mee t ing  wh ich ,  a t  face  va lue ,  

i s  no t  se l f - incr im inat ing  bu t  depend ing  on the  na ture  o f  the  
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ac tua l  r i sk  and the  charges,  tha t  m ight  tu rn  ou t  to  be  –  to  

have been a  se l f - incr im inat ing  answer.     

So i t  i s  no t  your  t yp ica l  s i tua t ion  where  the  Cha i r  

cou ld  say no ,  bu t  these two charges have been w i thdrawn 

so  there fo re  you can answer  th is  bu t  th is  one remains ,  we  

unders tand,  i t  i s  a  –  un for tunate ly  a  fuzzy  s i tua t ion .  

The o ther  po in t ,  Cha i r,  wh ich  I  wanted to  make but  

Mr  Pre tor ius  address is  tha t  –  yes,  no ,  I  have made the  

po in t   about  regu la t ion  11 ,  remova l  o f  –  the  amendment  

a l lows fo r  –  the  fac t  tha t  the  amendment  a l lows  fo r  the  10 

d isc losure  o f  the  in fo rmat ion  is  the  new –  what  Mr  

Pre tor ius  i s  say ing ,  wou ld  have app l ied  be fo re  tha t  

amendment .    

Our  submiss ion ,  respect fu l l y,  i s  tha t  the  

in t roduct ion  o f  the  amendment  i s  the  one tha t  b r ings some 

ambigu i ty  and someth ing  fo r  a  cour t  to  c la r i f y.    

Cha i r,  as  I  say,  we approached th is  p rac t ica l l y.   I f  

the  Cha i r  says we l l ,  le t  us  go  th rough the  mot ions ,  le t  us  

jus t  take  the  s tand and say h i s  name and so  on ,  we l l ,  so  be  

i t ,  bu t  we can –  I  can te l l  the  Cha i r  now tha t  he  is  no t  20 

go ing  to  answer  any quest ions to  do  w i th  what  he  has  

rea l l y  been brought  here  fo r,  namely  the  asbestos  aud i t  

and i t  wou ld  –  so  i t  wou ld  be  a  fu t i le  exerc ise  indeed to  

compel  h im to  do  so  and the  case tha t  Mr  P re tor ius  

re fer red  to ,  wh ich  is  the  case o f  Conn ison(?)  about  tha t  the  
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danger  must  be  rea l  and apprec iab le  and not  an  imag inary 

and unsubstant ia ted  in  characte r  i s  cor rec t  bu t  I  addressed  

tha t  when I  was address ing  you in  ch ie f ,  Cha i r,  namely  tha t  

a l low he has no t  charged,  the  th rea t  to  h is  Sect ion  35  

r igh ts  i s  rea l  in  the  c i rcumstances.  

And jus t  fo r  comple t ion ,  in  the  same ve in  Corbet t  

CJ in  the  case o f  Magmoed v  Janse van Rensburg  1993 in  

the  o ld  -  1991 SACR67 in  the  o ld  AD ca l led  th is :  

“ I t  i s  a  persona l  r igh t  to  re fuse to  d isc lose  

admiss ib le  ev idence. ”  10 

In  o ther  words,  one accept  tha t  the  ev idence is  re levant  

and admiss ib le  i n  the  normal  law o f  ev idence sense but  

you have a  r igh t  to  re fuse to  g i ve  i t  fo r  the  reasons tha t  we  

have a l ready exp la ined and i t  i s  in  tha t  contex t  tha t  the 

r igh t  (a )  tha t  you  asser t  must  be  unders tood and the  r igh t  

tha t  we seek to  be  c la r i f ied  i f  g iven an oppor tun i ty  must  be  

unders tood.   Jus t  check i f  I  am leav ing  anyth ing  ou t ,  Cha i r.  

 Yes,  the  Commiss ion ’s  Act  aga in ,  be fore  the  

amendment ,  theore t ica l l y  p ro tec ts  one aga ins t  any cr im ina l  

consequences apar t  f rom ly ing  under  oa th .   That ,  we  20 

accept ,  bu t  aga in  we put  tha t  in to  the  pre-regu la t ion  –  new 

regu la t ion  leve l  pos i t ion .   Thank you.  

CHAIRPERSON:    Okay.   I t  may we l l  be ,  Mr  Mpofu ,  tha t  –  

whethe r  i t  m igh t  p rove to  be  a  fu t i le  exerc ise  or  no t ,  i t  may 

we l l  be  tha t  Mr  Mokhes i  m ight  have to  take  the  w i tness  
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s tand,  be  asked quest ions and i f  he  re fuses and asser ts  

h is  p r iv i lege,  he  does so  –  i f  he  seeks to  asser t  h is  

p r iv i lege in  re la t ion  to  the  en t i re  top ic  o f  asbestos  pro jec t ,  

le t  us  know tha t  tha t  i s  the  pos i t ion  to  the  w i tness s tand  

and tha t  i s  what  he  g ives  so  we know what  the  fac t s  a re .  

ADV MPOFU :    Yes.  

CHAIRPERSON:    And he may we l l ,  I  do  no t  know,  bu t  you 

are  h is  adv i se r,  you have ind ica ted  i t  may we l l  be  tha t  he  

m ight  say  look,  yes ,  there  are  quest ions tha t  I  can answer  

bu t  they a re  quest ions I  w i l l  re fuse to  answer  and le t  us  10 

see how i t  goes.  

 I f  he  says I  re fuse to  answer  any quest ion  then le t  

us  have tha t  as  an  es tab l i shed  fac t  tha t  he  took the  

w i tness s tand,  th is  i s  what  he  sa id ,  so  tha t  i f  he  goes to  

cour t ,  tha t  fac t  i s  es tab l i shed.  

ADV MPOFU :    As  a  fac tua l  bas i s ,  no ,  I  have no prob lem 

wi th  tha t .  

CHAIRPERSON:    That  fac t  i s  es tab l i shed,  you know? 

ADV MPOFU :    Yes.  

CHAIRPERSON:    To  say i s  he  en t i t led  to  re fuse to  answer  20 

any quest ion  on  a  cer ta in  top ic  o r  i s  he  on ly  en t i t led  to  

re fuse to  answer  spec i f i c  quest ions on  the  top i c?  

ADV MPOFU :    Yes.  

CHAIRPERSON:    Ja .  

ADV MPOFU :    Cha i r,  f i rs t l y,  no  prob lem whatsoever  w i th  
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tha t .  

CHAIRPERSON:    Ja ,  yes .  

ADV MPOFU :    I t  i s  ac tua l l y  –  i f  there  are  go ing  to  be  cour t  

p roceed ings …[ in tervenes]  

CHAIRPERSON:    To  c la r i f y  th ings .  

ADV MPOFU :    Yes.   I f  there  are  go ing  to  be  cour t  

p roceed ings i t  ac tua l l y  makes i t  eas ie r.  

CHAIRPERSON:    Ja .  

ADV MPOFU :    Because then we w i l l  no t  have th is  debate  

about  does he have a  r igh t  to  take  the  oa th  and so  on .  10 

CHAIRPERSON:     Yes,  yes ,  yes .  

ADV MPOFU :    Because w i l l  have been done,  ja .  

CHAIRPERSON:    Yes,  yes ,  yes .  

ADV MPOFU :    Second ly,  Cha i r,  le t  me maybe make  –  I  w i l l  

make an appea l  to  the  Cha i r.  

CHAIRPERSON:    Ja .  

ADV MPOFU :    To ,  when he does  take  the  s tand,  to  maybe 

in  a  say ass i s t  h im in  c la r i f y ing  exact ly  tha t  po in t  w i th  h im.  

CHAIRPERSON:    Ja ,  ja ,  yes .  

ADV MPOFU :    A re  you prepared to  go  th is  fa r  and th is  fa r.  20 

CHAIRPERSON:    Yes,  yes .  

ADV MPOFU :    Be forehand.  

CHAIRPERSON:    Yes.  

ADV MPOFU :    Because we do not  want  the  r i sk  to  

mater ia l i se  inadver ten t ly,  so  to  speak.  
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CHAIRPERSON:    Ja ,  ja .  

ADV MPOFU :    Bu t  the  las t  submiss ion  I  want  to  make,  

Cha i r,  i s  tha t  my submiss ion  is  s imp ly  th is ,  tha t  on  these 

fac ts ,  the  d i s t inc t ion  be tween ques t ion  to  quest ion  and the  

top ic  i s  a r t i f i c ia l  because the re  i s  rea l l y  one top ic  and one 

issue and i t  i s  –  t h is  i s  no t  as  i f  he  go ing  to  be  asked about  

how the  -  you know,  the  s ta te  o f  hous ing  in  the  Free S ta te  

and so  on .  

CHAIRPERSON:    Ja .  

ADV MPOFU :    Bu t  I  have no quar re l  w i th  the  Cha i r ’s  10 

approach o f ,  as  i t  were ,  nar rowing the  i ssue and knowing  

where  he  is  p reparedness to  answer  the  s ta ts  and where  i t  

ends.   We have no issue.  

CHAIRPERSON:    Okay,  a l r igh t .   No,  thank you.  

ADV MPOFU :    Sub jec t  to  –  i f  tha t  i s  the  rou te  tha t  we are  

go ing  to  go ,  Cha i r,  we jus t  ask  fo r  f i ve  m inutes  so  tha t  we  

can consu l t  w i th  h im.  

CHAIRPERSON:    Yes.   Okay,  a l r igh t .    

ADV PRETORIUS SC:    Cha i r,  i f  I  may,  i t  w i l l  ass i s t ,  I  am 

sure ,  i f  we jus t  c la r i f y.  20 

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    What  th is  regu la t ion  11  wh ich  

seems to  be  a t  s take in  th is  app l i ca t ion  is  a l l  about .  

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    The regu la t ion  must  be  read w i th  
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the  Act .   The regu la t ion  in  essence –  and we are  dea l ing  

w i th  the  11 .2  and 11.3  says  tha t  the  work  o f  the  

Commiss ion  par t i cu la r ly  i t s  invest iga t ive  work  and mat te rs  

submi t ted  to  the  Commiss ion  are  covered by  those  

regu la t ions and may not  be  re leased to  any par ty.   A l r igh t .  

 Now tha t  goes both  to  the  invest iga t ive  work  o f  the  

Commiss ion  and submiss ions made to  the  Commiss ion .   So 

those are  under  wraps,  as  i t  were ,  under  11 .2  and under  

11 .3 .   What  the  regu la t ion  says i s  tha t  does not  app ly  to  

law enforcement  agency.   So the  rea l  i ssue he re  is  tha t  10 

these f i les  beh ind  me can go i f  you  –  the  pro toco l  i s  

obeyed,  i t  has  go t  no th ing  to  do  w i th  h is  g iven ev idence.  

 The Sect ion  4  o f  the  Act  says,  however,  tha t  s i t t ings  

must  be  in  pub l i c .   So once the  ev idence is  g i ven,  r igh t ,  

and th i s  i s  no t  re la ted  to  Regu la t ion  11 .3  or  the  amendment  

to  Regu la t ions 11 .2  and .3 .   Once tha t  i s  in  the  pub l i c  

domain ,  tha t  i s  there  fo r  anybody  to  use even aga ins t  the  

w i tness concerned but  fo r  Regu la t ion  11 .2 ,  i t  cannot  be  

used in  any c r im ina l  p roceed ings aga ins t  the  w i tness.  

 So,  rea l l y,  the  amendment  to  Regu la t ion  11  is  c lea r  20 

in  i t s  impor t  and i t  does not  impac t  upon what  the  w i tness 

does or  says.    

 There  wou ld  have  to  be  another  g round and there  is  

no  o the r  g round and i f  I  may,  in  fa i rness to  Mr  Mokhes i ,  

jus t  emphas ise  tha t  the  ex ten t  o f  the  pr i v i lege accord ing  to  
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the  in te rna l  au thor i t ies  a t  leas t  i s  w ide ,  i t  cove rs  ev idence  

d i rec t l y  incr im inat ing  aga ins t  the  person who g ives i t ,  

ev idence wh ich  m ight  be  used to  in fo rm the  case ind i rec t l y  

incr im inat ing  aga ins t  the  person who g ives i t  and ev idence 

wh ich  m ight  be  used fo r  the  purposes o f  dec id ing  whethe r  

to  b r ing  proceed ings aga ins t  the  person who g ives i t .  

 So ,  w ide ly  in te rpre ted ,  there  i s  an  enormous  

amount  o f  p ro tec t ion  fo r  i t  to  w i tness under  the  rubr i c  o f  

se l f - incr im inat ing  pr iv i lege.  

CHAIRPERSON:    I  do  no t  th ink  you want  to  say anyth ing  10 

fu r the r,  Mr  Mpofu ,  o r  do  you?  

ADV MPOFU :    Cha i r,  I  suppose I  must  exerc ise  my  r igh t  to  

respond.   Aga in ,  we a re  no t  fa r  apar t  w i th  Mr  Pre to r ius ,  the  

r igh t ,  in  South  Af r i ca ,  a t  leas t ,  and he is  r igh t  tha t  i t  i s  

w ide ly  de f ined in  o ther  ju r i sd i c t ions ,  bu t  here  i t  is  

anchored in  Sect i on  203 wh ich  s imp ly  says:  

“No w i tness in  c r im ina l  p roceed ings sha l l ,  except  as  

prov ided by  the  sector  any o the r  law be compel led  

to  answer  any quest ion  wh ich  wou ld  no t  o therw ise  

have been answered to  on  the  30  May 1961. . ”  20 

That  i s  o f  such impor tance  

“…have been compel led  to  answer  by  reason tha t  

the  answer  may expose h im to  a  c r im ina l  charge. ”  

So i t  i s  watered down tw ice .   May s imp ly  expose i t  wh ich  i t  

m igh t  no t  even mater ia l i se  and tha t  i s  why I  summar ised i t  
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by  say ing  i t  i s  the  r i sk ,  i t  s imp ly  the  r i sk  tha t  i s  a t  s take  

and tha t  r i sk  on  these fac t s  man i fes ts  i t se l f ,  as  we  say,  by  

the  added r i sk .   I t  m igh t  no t  be  a  b ig  add i t ion  bu t  by  the  

added r i sk  caused by  the  amendment  to  the  regu la t ion .   

That  i s  the  on ly  re levance o f  the  Regu la t ion  11  po in t .    

Thank you,  Cha i r.  

CHAIRPERSON:    Thank you,  Mr  Mpofu .  

The app l i ca t ion  fo r  the  postponement  o f  the  hear ing  

o f  Mr  Mokhes i ’s  ev idence today is  DISMISSED .    

Reasons can be  g iven in  due course ,  i f  they  are  10 

requested.   Mr  Mokhes i  w i l l  need to  take  the  w i tness s tand 

but  he  w i l l  be  ab le  to  exerc ise  h is  r igh t  w i th  regard  to  

spec i f i c  quest ions no t  to  incr im inate  h imse l f ,  h is  r igh t  to  

re fuse to  answer  cer ta in  quest ions .   Okay,  thank you.  

ADV PRETORIUS SC:    Cha i r,  may we take the  shor t  

ad journment  now? 

CHAIRPERSON:    Yes,  a re  f i ve  m inutes  past  the  tea  break,  

we are  a t  twenty  past .   I  w i l l  g ive  a  l i t t le  b i t  more  t ime,  we 

w i l l  resume a t  twenty  to .  

ADV PRETORIUS SC:    Thank you,  Cha i r.  20 

CHAIRPERSON:    Okay,  we ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:   Thank you,  cont inuat ion .  

REGISTRAR :   P lease s ta te  your  fu l l  names fo r  the  record .  
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MR NTHIMOTSE MOKHESI :    My name is  Nth imotse  

Mokhes i .  

REGISTRAR :   Do you have any  ob jec t ion  to  t ak ing  the  

prescr ibed oath?  

MR MOKHESI :    No,  I  do  no t .  

REGISTRAR :   Do you cons ider  t he  oa th  to  be  b ind ing  on  

your  consc ience?  

MR MOKHESI :    Yes,  I  do .  

REGISTRAR :   Do  you swear  tha t  the  ev idence you w i l l  g ive  

w i l l  be  the  t ru th ,  the  who le  t ru th  and noth ing  e l se  bu t  the 10 

t ru th?   I f  so ,  p lease ra i se  your  r igh t  hand and say  so  he lp  

me God.  

MR MOKHESI :    So  he lp  me God.  

CHAIRPERSON:    Yes,  Mr  Pre to r ius?  

ADV PRETORIUS SC:    Thank you,  Cha i r.  

CHAIRPERSON:    Yes,  Mr  Mokhes i ,  I  am sure  you were  

l i s ten ing  to  the  d iscuss ion  and a rgument  ear l ie r  on  and I  

am sure  you have been g i ven  cer ta in  adv ice  bu t  Mr  

Pre tor ius  w i l l  pu t  cer ta in  quest ions to  you,  quest ions wh ich  

may incr im inate  you.   You may re fuse to  answer  bu t  Mr  20 

Pre tor ius  w i l l  ask  you quest ions and I  wou ld  th ink  tha t  they 

are  quest ions tha t  wou ld  no t  incr im inate  you and I  wou ld  

th ink  tha t  the re  wou ld  be  quest ions wh ich ,  as  account ing  

o f f i ce r,  you wou ld  fee l  tha t  you need to  answer  and te l l  the  

na t ion  tha t  par t  and on ly  in  regard  to  the  quest ions wh ich  
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you  th ink  incr im inate  you wou ld  you exe rc i se  tha t  r igh t  bu t  

you have been g iven adv i ce  tha t  you have been g iven,  Mr  

Pre tor ius  w i l l  ask  quest ions and we w i l l  take  i t  f rom there .   

Okay?  You unders tand?  

MR MOKHESI :    Okay,  shou ld  I  ta lk  about  the  adv ice  tha t  I  

have been g iven or  no t  ye t?  

CHAIRPERSON:    Wel l ,  I  do  no t  necessar i l y  –  your  counse l  

i s  shak ing  h i s  head.  

MR MOKHESI :    Okay.  

CHAIRPERSON:    So I  th ink  you  w i l l  l i s ten  to  quest ions 10 

and… 

MR MOKHESI :    Okay.  

CHAIRPERSON:    Ja ,  okay.   Mr  Pre tor ius?  

ADV PRETORIUS SC:    Mr  Mokhes i ,  you have in  f ron t  o f  

you a  bund le  wh ich  is  FS1.   Would  you go p lease to  page  

28 and when we re fer  to  page numbers ,  we are  re fe r r ing  to  

the  b lack  numbers  in  the  top  le f t -hand corner  o f  each page,  

no t  the  red  numbers .   You can ignore  the  red  numbers  in  

the  top  r igh t  hand corner  bu t  we are  look ing  a t  the 

numbers  a t  the  top  le f t  o f  each page.   I f  you  cou ld  go  to  20 

FS1 page 28 p lease?  Do you recogn ise  tha t  document?  

MR MOKHESI :    Yes I  do .   Page –  the  f i rs t  one,  28? 

CHAIRPERSON:    The bund le  i s  ca l led  FS1,  tha t  i s  the  

home f i le ,  i t  i s  ca l led ,  bund le  FS1,  bu t  you have been 

re fer red  to  a  spec i f i c  page and what  i s  the  page,  Mr  
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P re tor ius  aga in?  

ADV PRETORIUS SC:    Page 28.  

MR MOKHESI :    Page 28.  

ADV PRETORIUS SC:    And i f  you wou ld  jus t  have regard  

to  the  document  f rom page 28 to  page 54 o f  FS1 p lease?  

Do you recogn ise  tha t  document?  

MR MOKHESI :    Yes.   Yes,  I  do .  

ADV PRETORIUS SC:    I f  you  go to  page 54 p lease ,  i s  tha t  

your  s ignatu re  there  above the  name N Mokhes i?  

CHAIRPERSON:    Remember  to  look  a t  the  b lack  numbers  10 

on the  top  le f t  a l l  the  t ime.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    I s  th is  an  a f f idav i t  then a t tes ted  to  

by  you on the  31  January  2020? 

MR MOKHESI :    That  i s  my a f f idav i t ,  yes .  

ADV PRETORIUS SC:    Yes,  you wou ld  have to  speak up  

p lease,  Mr  Mokhes i .  

MR MOKHESI :    Yes,  tha t  i s  my a f f idav i t .  

ADV PRETORIUS SC:    And as  fa r  as  you ’ re  concerned are  

the  contents  o f  th is  a f f idav i t  t rue  and cor rec t?  20 

MR MOKHESI :    Yes,  tha t  i s  my a f f idav i t .  

ADV PRETORIUS SC:    I f  you  wou ld  look a t  another  

document  p lease  a t  FS58 to  FS60,  there  are  cer ta in  

annexures to  tha t  document .  

MR MOKHESI :    Yes.  
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ADV PRETORIUS SC:    So perhaps you shou ld  go  r igh t  

th rough to  FS91.  

MR MOKHESI :    FS58,  you sa id .  

ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    Yes.  

CHAIRPERSON:    I  am sor ry,  Mr  Mokhes i ,  fo r  purposes o f  

ident i f y ing  page  numbers  you can ignore  FS and Free 

S ta te .   When you look a t  those b lack  numbers  on  the  top  

le f t  corne r  o f  each page jus t  look  a t  the  las t  two or  th ree 

d ig i t s .   So when  Mr  Pre to r ius  says page 58 he is  ta lk ing  10 

about  tha t  page.   I t  says  Free S ta te  01-058,  tha t  i s  page  

58,  tha t  we w i l l  no t  be  say ing  FS  what ,  FS what  because  

the  who le  f i le  i s  FS1,  so  we do not  want  there  to  be  

confus ion .   Okay,  so  bu t  he  has asked you to  look  a t  page  

58 and go up to  page,  Mr  Pre tor ius?  

ADV PRETORIUS SC:    Wel l ,  inc lud ing  annexures to  page 

91.  

MR MOKHESI :    Page 91?  

ADV PRETORIUS SC:    Yes p lease.   I t  w i l l  be  jus t  be fore  

tha t  b lue  tab .   Jus t  be fore  the  b lue  tab .  20 

MR MOKHESI :    I t  i s  page 92.    

ADV PRETORIUS SC:    Yes,  so  we  are  go ing  to  page 91.    

CHAIRPERSON:    The b lack  numbers  top  le f t .  

ADV PRETORIUS SC:    Do you have tha t  page? 

MR MOKHESI :    91 .  
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ADV PRETORIUS SC:    Yes.   And  i f  you cou ld  look a t  the 

s ignature  p lease on page 60.  

MR MOKHESI :    Page 60?  

ADV PRETORIUS SC:    S ix  zero ,  60 .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Whose s ignature  i s  tha t  on  tha t  

page,  in  the  m idd le  o f  the  page? 

MR MOKHESI :    Yes,  i t  i s  my s ignature .  

ADV PRETORIUS SC:    Your  s ignature .   Th i s  document  a t  

page 58 to  page 60,  i s  tha t  you r  second a f f idav i t?  10 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    As  fa r  as  you are  concerned,  a re  

you sa t is f ied  tha t  the  contents  o f  t ha t  a f f idav i t  a re  t rue  and 

cor rec t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    May those two documents  be  

admi t ted  as  EXHIBIT TT2.1  and TT2.2?  

CHAIRPERSON:    I t  i s  the  one s ta r t ing  a t  page 28,  hey?  

ADV PRETORIUS SC:    Yes,  Cha i r ,  and together  w i th  

annexures –  we l l ,  i t  goes th rough  to  page 55,  i t  has  no  20 

numbers .  

CHAIRPERSON:    Yes,  the  a f f idav i t  o f  Mr  Nth imotse  

Mokhes i  appear ing  a t  page 28 together  w i th  i t s  annexures 

w i l l  be  admi t ted  and w i l l  be  marked as  EXHIBIT –  what  i s  

the  exh ib i t  number?  
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ADV PRETORIUS SC:    TT2.1 .  

CHAIRPERSON:    TT2.1 ,  okay.  

ADV PRETORIUS SC:    The second one a t  page 58 

…[ in tervenes]  

CHAIRPERSON:    The a f f idav i t  o f  Nth imotse  Mokhes i  

appear ing  a t  page 58 w i l l  be  adm i t ted  and w i l l  be  marked 

as  EXHIBIT TT. . .  

ADV PRETORIUS SC:    2 .2 .  

CHAIRPERSON:    T .2  together  w i th  i t s  annexures.  

PAGE 28 OF THE AFFIDAVIT  PLUS ANNEXURES O F 10 

NTHIMOTSE MOKHESI  HANDED IN AS EXHIBIT  TT2.1  

PAGE 58 OF THE AFFIDAVIT  PLUS ANNEXURES O F 

NTHIMOTSE MOKHESI  HANDED IN AS EXHIBIT  TT2.2  

ADV PRETORIUS SC:    Thank you,  Cha i r  

CHAIRPERSON:    Yes.  

ADV PRETORIUS SC:    We unders tand f rom your  a f f idav i t ,  

Mr  Mokhes i ,  tha t  you were  appo in ted  as  the  head o f  

depar tment ,  Free  S ta te Depar tment  o f  Human Set t lements  

w i th  e f fec t  f rom 1  January  2012.  

ADV PRETORIUS SC:    When d id  you ac tua l l y  occupy tha t  20 

pos i t ion?  I  see tha t  your  appo in tment  was w i th  e f fec t  f rom 

–  d id  you ac tua l l y  take  o f f i ce  on  1  January  2012 or  another  

da te?  

MR MOKHESI :    Ja ,  my appo in tment  was w i th  e f fec t  f rom 

the  1  January  bu t  assumed o f f i ce  I  th ink  two weeks la te r.  
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ADV PRETORIUS SC:    Thank you.  

CHAIRPERSON:    Okay,  I  am go ing  to  ask  you to  ra i se  

your  vo ice ,  Mr  Mokhes i .  

MR MOKHESI :    Oh,  sor ry,  Cha i r.   I  am say ing  my  

appo in tment  –  my appo in tment  le t te r  was w i th  e f fec t  f rom 

the  1 s t  o f  ….  

CHAIRPERSON:    January.  

MR MOKHESI :    January  bu t  the  ac tua l  tak ing  o f  o f f i ce  was 

two weeks la te r.  

CHAIRPERSON:    Two weeks la te r?  10 

MR MOKHESI :    Ja .   [ ind is t inc t  –  d ropp ing  vo i ce ]  the  

repor t .  

ADV PRETORIUS SC:    Yes,  thank you,  Mr  Mokhes i .  

CHAIRPERSON:    Keep the  m ic  on ,  your  m ic  on .   You can 

keep i t  on ,  w i th  the  red  l igh t ,  ja .  

ADV PRETORIUS SC:    Mr  Mokhes i ,  a  mat te r  tha t  w i l l  be  o f  

some in te res t  to  the  Cha i r  genera l l y  and both  in  –  and in  

re la t ion  to  the  par t i cu la r  c i rcumstances o f  the  Free S ta te 

pro jec t  on  asbestos  is  the  ro le  o f  the  head o f  depar tment .   

The head o f  depar tment  i s  a lso  in  te rms o f  the  Pub l ic  20 

F inance Management  Act  the  account ing  o f f i cer,  I  

unders tand,  i s  tha t  cor rec t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    When you occup ied  the  pos i t ion  as  

head o f  depar tment  and account ing  o f f i ce r,  the  Free S ta te  
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Depar tment  o f  Human Set t lements ,  d id  you undergo any 

t ra in ing  fo r  tha t  pos i t ion?  

MR MOKHESI :    I  do  no t  unders tand when you say t ra in ing .  

ADV PRETORIUS SC:    Wel l  …[ in te rvenes]  

MR MOKHESI :    I t  i s  about  –  I  th ink  i t  i s  about  go ing  to  an 

in te rv iew.  

ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    And present ing  yourse l f .  

ADV PRETORIUS SC:    Wel l ,  what  we a re  go ing  to  dea l  

w i th  in  the  f i rs t  par t  o f  your  ev idence today is  the  var ious 10 

f inanc ia l  cont ro ls  tha t  ex is t  w i th in  a  par t i cu la r  government  

depar tment  and the  prescr ip t s  o f  the  regu la to ry  f ramework  

tha t  app l ies  in  te rms o f  regu la t ions,  p rac t ice  no tes  –  and I  

am ta lk ing  about  Treasury  regu la t ions,  Treasury  prac t ice  

no tes ,  the  Pub l ic  F inance Management  Act   and the  l i ke .   

In  regard  to  tha t  ne twork  or  co l lec t ion  o f  regu la to ry  

p rescr ip ts  dea l ing  w i th  the  f inances o f  the  depar tment ,  d id  

you rece ive  any t ra in ing?  

MR MOKHESI :    Wel l ,  I  do  no t  know about  the  i ssue o f  

fo rmal  t ra in ing  bu t  i t  i s  as  a  mat te r  o f  course  in  your  work  20 

you come across those par t i cu la r  [ ind is t inc t  –  d ropp ing  

vo i ce ]  

ADV PRETORIUS SC:    Wel l ,  may I  ask  then,  when you  

took o f f i ce  d id  you acqua in t  yourse l f  w i th  the  var ious  

regu la tory  p rescr ip ts  govern ing  the  f inances?  
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MR MOKHESI :    Yes,  I  d id .  

ADV PRETORIUS SC:    And can you reca l l  what  in  

par t i cu la r  you wou ld  have had regard  to?  

MR MOKHESI :    Wel l ,  the  c i t y  f ramework  be ing  –  the  main  

one be ing  the  PFMA,  o f  course ,  wh ich  is  the  key leg is la t i ve  

f ramework  tha t  governed the  …[ in tervenes]  

ADV PRETORIUS SC:    Mr  Mokhes i ,  may I  –  I  am sor ry  to  

in te r rup t  you,  wou ld  you remove your  mask  p lease?   

Apparent ly,  the  s tenographers  are  hav ing  d i f f i cu l t y  hear ing  

what  you are  say ing  and p lease a lso  speak c lose r  to  the  10 

mic  and loud ly,  i f  you  wou ld .  

MR MOKHESI :    Okay,   No,  I  am say ing ,  the  key leg is la t i ve  

f ramework  tha t  you have to  acqua in t  yourse l f  and tha t  a lso  

inc lude a l l  government  employees ,  no t  on ly  myse l f  i s  your  

PFMA.  

ADV PRETORIUS SC:    That  i s  the  Pub l ic  F inance 

Management  Act .  

MR MOKHESI :    The Pub l ic  F inance Management  Act  and 

i t s  accompany ing  regu la t ions and so  on .   So tha t  i s  

bas ica l l y  the  key leg is la t i ve  f ramework  tha t  we  have to  20 

acqua in t  yourse l f  w i th .  

ADV PRETORIUS SC:    So  that  i s  the  Pub l ic  F inance 

Management  Ac t  and tha t  wou ld  be  the  Treasury  

Regu la t ions pub l i shed under  the  ausp ices o f  tha t  Act?  

MR MOKHESI :    Yes.  



28 AUGUST 2020 – DAY 257 
 

Page 59 of 212 
 

ADV PRETORIUS SC:    Bu t  we w i l l  dea l  w i th  those in  a 

moment ,  bu t  may I  ask  d id  you a t  the  t ime o f  your  

appo in tment  become aware  o f  a  supp ly  cha in  management  

po l i cy  app l i cab le  w i th in  the  depar tment?   Was there  such a 

supp ly  cha in  management  po l i cy  in  the  depar tment?  

MR MOKHESI :    Okay,  Cha i rperson I  have been adv ised by  

my counse l  because I  can see now in  te rms o f  where  we  

are  go ing .   That  I  shou ld  no t  take  quest ions tha t  re la tes  to  

the  asbestos  mee t ings and tha t  i s  the  adv i ce  tha t  I  go t .  

CHAIRPERSON:    To  supp ly  cha in  management  po l i cy.     10 

MR MOKHESI :     No,  no  I  am jus t  h igh l igh t ing  tha t  

par t i cu la r  i ssue to  say I  have been adv ised by  my counse l  

…[ in tervene]  

CHAIRPERSON:    Yes.   

MR MOKHESI :     And I  take  lega l  adv i ce  as  I  shou ld .  

CHAIRPERSON:    Ja ,  no ,  no  I  unders tand tha t  ja .   

MR MOKHESI :     That  I  shou ld  no t  –  because in  cer ta in  

ins tances I  w i l l  need f rom par t i cu la r ly  where  I  am not  

cer ta in  I  w i l l  have f rom t ime to t ime to  consu l t  w i th  them.   

So tha t  i s  bas ica l l y  the  adv ice  tha t  I  have –  so  jus t  to  20 

ind ica te  tha t  par t i cu la r  i ssue in to  the  reco rd .     

CHAIRPERSON:    Mr  Pre tor ius  do  you want  to  say 

someth ing  be fo re? 

ADV PRETORIUS SC:   Wel l  excep t  to  say the  obv ious tha t  

i t  i s  d i f f i cu l t  to  unders tand how the  answer  to  tha t  quest ion  
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can  be inc r im inat ing .   But  on  the  w ide  def in i t ion  i t  i s  in  our  

submiss ion  –  I  am t ry ing  to  th ink  how i t  cou ld  be  se l f -

incr im inat ing  i n  fa i rness to  the  w i tness.   But  I  doubt  tha t  

the  mere  ex i s tence o f  o therw ise  o f  a  po l i cy  can be  

incr im inat ing  as  opposed to  i r regu lar.  

CHAIRPERSON:    The quest ion  is  d i rec ted  in  es tab l i sh ing  

whethe r  when he  assumed o f f i ce  as  the  HOD there  was in  

p lace  a  supp ly  cha in  management  po l i cy.      

MR MOKHESI :     Okay  

CHAIRPERSON:    That  i s  a l l  the  quest ion  is  d i rec ted .   10 

ADV PRETORIUS SC:   A l l  the  quest ions is  a imed a t  

es tab l i sh ing  fo r  the  moment .    

CHAIRPERSON:    For  now do  you have a  p rob lem a  

consu l t ing…[ in te rvene]  

MR MOKHESI :     No I  am jus t…[ in tervene]  

CHAIRPERSON:    A t  tha t  s tage –  a t  th is  s tage you are  no t  

concerned but  you are  say ing  as  we go on you may have 

to…[ in tervene]   

MR MOKHESI :     Yes.  

CHAIRPERSON:   Ja  okay  no we unders tand  20 

tha t…[ in tervene]   

MR MOKHESI :     I  th ink  my counse l  w i l l  a lso  ind ica te  i t .  

CHAIRPERSON:    Ja  your  counse l  i s  he re  as  we l l ,  ja  okay.   

So I  do  no t  th ink  tha t  there  is  any d iscomfor t  about  you 

answer ing  the  quest ion  whether  when you assumed o f f i ce  
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as  HOD.   There  was in  the  depar tment  as  a  mat te r  o f  fac t  a  

supp ly  cha in  management  po l i cy.       

MR MOKHESI :     Okay.   

CHAIRPERSON:    That  do  you wan t  to  answer  tha t?  

ADV PRETORIUS SC:   Do you say there  was one?  

MR MOKHESI :     There  was one.   

ADV PRETORIUS SC:   You see the  one tha t  the  

invest iga to rs  have obta ined is  da ted  May 2015 you 

assumed o f f i ce  in  2012 so  tha t  wou ld  have been a  d i f fe ren t  

supp ly  cha in  management  po l i cy  o r  more  or  less  the  same?  10 

MR MOKHESI :     On the  – there  i s  a  requ i rement  tha t  you 

shou ld  on  an ongo ing  bas is  rev iew your  supp ly  cha in  po l i cy  

because you know f rom t ime to  t ime,  we have th is  p rac t ice  

you know the  changes e tce tera  and some o f  the  regu la t ion .    

          So  i t  i s  a  requ i rement ,  i t  i s  ac tua l l y  a  good th ing  to  

rev iew a t  leas t  on  an  annua l  bas i s  even i f  you  do not  

change the  po l i cy.   But  the  fac t  tha t  you rev iewed  i t  and 

jus t  to  make sure  tha t  i t  i s  s t i l l  app l i cab le  and i t  i s  s t i l l  

re levant .   So the  2015 there  wou ld  have been p rev ious 

po l i c ies  be fore .    20 

ADV PRETORIUS SC:   R igh t  and i t  wou ld  have been  

amended you say to  some degree in  2015 to  p roduce the  

one tha t  we have .   We wi l l  dea l  w i th  la te r  bu t  you say –  a l l  

I  wanted to  es tab l i sh  a t  the  moment  tha t  a t  the  t ime you 

took o f f i ce  there  wou ld  have been  a  po l i cy  in  p lace  in  the  
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depar tment  supp ly  cha in  management  po l i cy.     

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   Thank you.   I f  I  cou ld  jus t  go  to  

your  a f f idav i t  p lease a t  FS1 page  28 and i f  i t  go  th rough  

p lease to  page 30.   There  you ta lk  about  a  wr i t ten  p roposa l  

be ing  de l i vered to  your  o f f i ce  by  a  Mr  Mpambani .   Perhaps 

we shou ld  ident i f y  tha t  po l i cy  and  tha t  in  another  bund le  

wh ich  you have seen i t  i s  bund le  FS8.     

MR MOKHESI :     Page,  sor ry?   

ADV PRETORIUS SC:   Page 162 wh ich  is  the  f i le  beh ind  10 

you i f  you wou ld  go  to  bund le  FS8.   

MR MOKHESI :     Sor ry  you re fe r red  to  page 30.  

CHAIRPERSON:    Oh yes he  re fer red  to…[ in tervene]   

ADV PRETORIUS SC:   Yes,  I  re fe r red  to  page 31.    

MR MOKHESI :     31 .   

ADV PRETORIUS SC:   In  pa ragraph 9 .1  you say the  

wr i t ten  p roposa l  was de l i ve red to  my o f f i ce  o f  Mr  Mpambani  

I  wou ld  jus t  l i ke  to  ident i f y  the  proposa l  tha t  we are  ta lk ing  

about .  

CHAIRPERSON:    I  am sor ry  Mr  Pre tor ius  d id  you say page 20 

31?   

ADV PRETORIUS SC:   Yes,  Cha i r  o f  FS1.   

CHAIRPERSON:    Yes.   

ADV PRETORIUS SC:   A t  paragraph 9 .1 .   The  a f f idav i t  

reads the  wr i t ten  proposa l  was de l i vered to  my o f f i ce  by  Mr  
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Mpambani .   

CHAIRPERSON:    Oh I  th ink  the  prob lem…[ in tervene]   

ADV PRETORIUS SC:   Now before  dea l ing  w i th  tha t  fac t  I  

need to  ident i f y  the  proposa l .   

CHAIRPERSON:    I  heard  you to  say what  Mr  Mokhes i  says  

here  is  tha t  no  proposa l  was de l i ve red and I  was wonder ing  

because I  cou ld  no t  see anyth ing  say ing  tha t  bu t  I  maybe I  

m isheard  you.     

ADV PRETORIUS SC:   That  i s  en t i re ly  my fau l t .  

CHAIRPERSON:    Ja .   10 

ADV PRETORIUS SC:   Cha i r  no t  speak ing  c lear l y  and a l l  

tha t .  

CHAIRPERSON:    Okay.   

ADV PRETORIUS SC:   The p roposa l  was de l i vered and we 

have substant ia l  ev idence in  tha t  regard  a l ready before  the  

Cha i r.   But  i f  you  wou ld  go  to  FS8 p lease a t  page 162.     

MR MOKHESI :     162?  

ADV PRETORIUS SC:   Do you recogn ise  th i s  document  Mr  

Mokhes i?  

MR MOKHESI :     Yes,  I  do .   20 

ADV PRETORIUS SC:   What  i s  i t?  

MR MOKHESI :     The p roposa l?  

ADV PRETORIUS SC:   Th is  i s  the  proposa l  fo r  the  aud i t  

hand l ing  o f  hazardous mater ia l  remova l  and d i sposa l  o f  

asbestos  roo f  houses submi t ted  to  the  Depar tment  o f  
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Human Set t lements ,  Free S ta te  Prov ince a t ten t ion  Mr  

Mokhes i  and i t  i s  da ted  28 May 2014.   Do you see tha t?   

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   And i t  i s  submi t ted  by  and  

underneath  tha t  submi t ted  by  you see B lackhead 

Consu l t ing  and D iamond Hi l l  Trad ing ,  71 .   

MR MOKHESI :     Yes,  I  see i t .   

ADV PRETORIUS SC:   Now tha t  p roposa l  has been dea l t  

w i th  in  ev idence before  the  Cha i r  by  o ther  w i tnesses and  

we w i l l  re tu rn  to  i t  due course .   But  fo r  the  present  I  10 

unders tand your  a f f idav i t  to  be to  the  e f fec t  tha t  tha t  

p roposa l  was de l i vered to  your  o f f i ce  by  Mr  Mpambani  bu t  

you cont inued to  say however  a t  the  t ime o f  such de l i very  I  

d id  no t  pe rsona l ly  meet  Mr  Mpambani .   

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   I s  tha t  s ta tement  cor rec t?  

MR MOKHESI :     Yes,  i t  i s  cor rec t .   

ADV PRETORIUS SC:   When d id  you f ind  ou t  tha t  Mr  

Mpambani  had de l i vered such a  proposa l ,  can you reca l l?  

MR MOKHESI :     No I  cannot  reca l l  exact ly  the  da te .   20 

ADV PRETORIUS SC:   D id  you make any enqu i r i es  f rom 

any person or  en t i t y  as  to  who Mr  Mpambani  was and who  

he represented?  

MR MOKHESI :     No,  I  d id  no t .   

ADV PRETORIUS SC:   You d id  no t ,  r igh t .   You do say in  
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parag raph 9 .2  tha t  be fore  the  proposa l  was de l i vered to  

the  depar tment  spec i f i ca l l y  my o f f i ce  I  d id  no t  know or  

expect  tha t  e i ther  Mr  Mpambani  o r  Mr  Sod i  wou ld  de l i ver  

such a  proposa l .   I  cannot  even reca l l  the  da te  on  wh ich  i t  

was de l i vered.   I s  tha t  a  cor rec t  s ta tement  o r  fac t?       

MR MOKHESI :     That  I  d id  no t  know them before  yes,  I  d id  

no t  know them.   

ADV PRETORIUS SC:   You d id  no t  know them.   You can  

fee l  f ree  to  remove your  mask i f  you ’ re  comfo r tab le  w i th  

tha t  Mr  Mokhes i .   And as  I  unders tand the  s i tua t ion  bo th  10 

f rom your  s ta tements  genera l l y  and f rom o ther  ev idence 

tha t  has been g i ven to  the  Cha i r.   The depar tment  d id  no t  

ask  fo r  a  p roposa l .   I t  d id  no t  the  techn ica l  word  is  so l i c i t  

the  proposa l .     

MR MOKHESI :     No.   

ADV PRETORIUS SC:   I t  d id  no t?  

MR MOKHESI :     Ja .   

ADV PRETORIUS SC:   Aga in ,  p lease i f  you w i l l  ra i se  your  

vo i ce .  

CHAIRPERSON:    I  w i l l  l  ask  you to  ra i se  your  vo ice  Mr  20 

Mokhes i .   

MR MOKHESI :     Yes.   

CHAIRPERSON:    Ja  the  depar tment  d id  no t  ask  fo r  

p roposa l?  

MR MOKHESI :     Yes.  
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CHAIRPERSON:    Ja ,  okay.   

ADV PRETORIUS SC:   I  a lso  unders tand f rom your  

a f f idav i t  tha t  when you rece ived the  proposa l  r igh t  you then 

fo rwarded i t  to  Mr  Mat laka la .   

MR MOKHESI :     Yes,  I  d id .   

ADV PRETORIUS SC:   You say tha t  in  paragraph 11.1  o f  

your  a f f idav i t  tha t  we are  now dea l ing  w i th  a t  page  32.   I f  

you  wou ld  jus t  go  there  p lease.   In  paragraph 11.2  you say 

by  re fe r r ing  the  proposa l  to  h im I  was expect ing  h im to 

make a  de terminat ion  on  the  appropr ia te  method o f  10 

procu rement  tha t  cou ld  be  u t i l i sed  to  imp lement  the  

pro jec t .    

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   You see tha t?  

MR MOKHESI :     Yes,  I  see tha t .   

ADV PRETORIUS SC:   Now when you rece ived the  

proposa l  d id  you s tudy i t?  

MR MOKHESI :     Yes,  I  went  th rough i t  and obv ious ly  re fe r  

i t  to  the  supp ly  cha in  d i rec tor.   

ADV PRETORIUS SC:   A l r igh t  and  th is  wou ld  have been in  20 

May 2014.    

MR MOKHESI :     Poss ib ly  yes  i t  wou ld  have been  around 

tha t  t ime.   

ADV PRETORIUS SC:   On tha t  da te  or  a round tha t  da te?  

MR MOKHESI :     A round tha t ,  yes  s i r.   
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ADV PRETORIUS SC:   D id  you  unders tand tha t  i f  the 

proposa l  had not  been so l i c i ted  by  the  depar tment  cer ta in  

regu la tory  p rescr ip ts  app l ied .     

MR MOKHESI :     Yes,  and tha t  i s  t he  reason ord inar i l y  you 

w i l l  re fe r  tha t  to  the  prac t i t ione r.   In  th is  ins tance supp ly  

cha in  prac t i t ioner.     

ADV PRETORIUS SC:   Wel l  we  w i l l  come back  to  tha t  

i ssue in  due course  but  i f  I  may ask  you to  go  to  another  

f i l e  a t  FS6 page 371 tha t  i s  the  f i le  tha t  w i l l  be  beh ind  you 

but  someone w i l l  he lp  you w i th  tha t .  10 

CHAIRPERSON:    I  th ink  somebody w i l l  ass is t  you to  ge t  

the  f i le .     

ADV PRETORIUS SC:   371.   Th i s  document  i s  the 

t ranscr ip t  o f  the  in te rv iew tha t  you he ld  Mr  Mokhes i  w i th  

the  invest iga tors  o f  the  Commiss ion  on  the  30 t h  o f  October  

2019.   You have been prov ided w i th  th is  document     

MR MOKHESI :     Yes.  

CHAIRPERSON:    Your  vo i ce  is  ve ry  so f t .   

MR MOKHESI :     Yes.  

CHAIRPERSON:    Ja ,  okay.   20 

ADV PRETORIUS SC:   A t  page 371 you w i l l  see  a  

d iscuss ion  be tween Mr  Lampbrecht  the  invest iga tor  and  

yourse l f  f rom l ine  10 .   The l ines  are  marked on the  le f t  

hand s ide  o f  the  document .   Mr  Lampbrecht  says  okay so  

when you rece ived the  proposa l  what  d id  you do then? 
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MR MOKHESI :     I s  i t  71 ,  oh  371 no so r ry.  

CHAIRPERSON:    A re  you by  the  b lack  numbers?   

MR MOKHESI :     The b lack  numbers .   

CHAIRPERSON:    Oh,  ja  look  fo r  the  b lack  numbers .   

ADV PRETORIUS SC:   And aga in ,  you wou ld  have  to  say  

yes fo r  the  s tenographer  sake and  the  Cha i rs  sake.   

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   Sect ion  50  o f  the  Pub l ic  F inance 

Management  Act  dea ls  w i th  the  f iduc ia ry  du t ies  o f  

account ing  au tho r i t ies  and amongst  o ther  th ings speaks to  10 

the  exerc ise  o f  the  du ty  o f  u tmost  care  to  ensure  

reasonab le  pro tec t ion  o f  the  assets  and reco rds  o f  the 

pub l i c  en t i t y.   Cor rec t?    

          There  is  a  h igh  degree o f  respons ib i l i t y  p laced  

summar is ing  as  we go th rough,  we do not  want  to  go 

th rough every  word ,  you were  aware  o f  these p rov i s ions 

and we may dea l  w i th  them in  more  de ta i l  la te r.   But  

Sect ion  51  dea ls  w i th  the  genera l  respons ib i l i t i es  o f  

account ing  au tho r i t y  and 511A says an  account ing  o f f i ce ,  

sor ry.    20 

          An  account ing  au thor i t y  fo r  a  pub l i c  en t i t y  must  

ensure  tha t  tha t  pub l i c  en t i ty  has and main ta ined an  

e f f i c ien t  -  I  co r rec t  myse l f  an  e f fec t i ve  e f f i c ien t  and  

t ransparent  sys tems o f  f inanc ia l  and r i sk  management  and 

in te rna l  cont ro l .   I s  tha t  cor rec t?   
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MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   You reca l l  tha t  p rov is ion?  

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   And then  511A [ i i i ]  says  tha t  the 

account ing  au tho r i t y  must  ensure  tha t  the  pub l i c  en t i t y  has  

and main ta ins  and appropr ia te  procurement  and  

prov is ion ing  sys tem which  is  fa i r  equ i tab le  t ransparent  

compet i t i ve  and cost  e f fec t i ve .   In  o ther  words,  a  sys tem 

which  compl ies  w i th  the  const i tu t iona l  p rov i s ion  o f  Sect ion  

217.      10 

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   I t  repeats  Sect ion  217.   There  a re  

var ious o ther  du t ies  such as  the  du ty  to  avo id  i r regu lar  

expend i tu re  f ru i t less  and waste fu l  expend i tu re  and  o ther  

mat te rs .   Cor rec t?    

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   Sor ry  I  d id  no t  mean to  pu t  words in  

your  mouth  I  was  jus t  repeat ing  what  you sa id .   Sect ion  44  

dea ls  w i th  the  du t ies  o f  account ing  o f f i cers  and the  ex ten t  

to  wh ich  an  account ing  o f f i cer  may de l i ca te .    20 

          R igh t  now,  you have sa id  tha t  as  I  unders tand i t  tha t  

you d id  no t  s tudy  the  proposa l  bu t  you sent  i t  to  the  person 

in  charge o f  p rocurement  and tha t  was Mr  Mat laka la  as  I  

unders tand i t .  I s  tha t  co r rec t ,  fo r  h is  cons ide ra t ion?  

MR MOKHESI :    I  sa id  I  read the  proposa l  and  
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…[ in te rvene]  

ADV PRETORIUS SC:   You read i t .   

MR MOKHESI :     Yes,  I  read the  proposa l  and then re fer red  

i t  to  the  supp ly  cha in  p rac t i t ione r.   

ADV PRETORIUS SC:   Okay and then le t  us  c la r i f y  tha t  –  

d id  you as  I  unders tood i t  your  ev idence was tha t  you d id  

no t  s tudy the  p roposa l  in  te rms o f  the  var ious de ta i led  

prescr ip ts  tha t  wou ld  have tha t  wou ld  have [b reak in  aud io ]      

MR MOKHESI :     I t  i s  no t  app l i cab le  bu t  to  say what  i s  the  

most  appropr ia te .   10 

ADV PRETORIUS SC:   Yes.   

MR MOKHESI :     To  fo rm a  s t ra tegy.   

ADV PRETORIUS SC:   I  am sor ry  I  in te r rup ted  you d id  you  

f in ish? [b reak in  aud io ]   I  m igh t  have b locked out  your  

answer  do  you want  to  repeat  tha t?  

MR MOKHESI :     I  have c la r i f ied  tha t .   

ADV PRETORIUS SC:   You have c la r i f ied  tha t ,  a l r igh t  

Sect ion  44  …[ in te rvene]  

CHAIRPERSON:     Okay,  I  jus t  want  to  make sure  the  

c la r i f i ca t ion  you  were  mak ing  Mr  Mokhes i  i s  tha t  a f te r  20 

rece iv ing  the  proposa l  you d id  read i t  to  unders tand  what  i t  

was about .     

MR MOKHESI :     Yes.   

CHAIRPERSON:     Then you re fer red  i t  to  Mr  Mat laka la .   

MR MOKHESI :     And the  re levance o f  i t  to  ask…[ in tervene]  
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CHAIRPERSON:     Ja .   

MR MOKHESI :     And then re fer  i t  to  a supp ly  cha in  

prac t i t ioner  to  see what  i s  the  mos t  appropr ia te .   

CHAIRPERSON:     Yes,  way fo rward .  

MR MOKHESI :     Way fo rward .  

CHAIRPERSON:     Okay.   

MR MOKHESI :     In  te rms o f  p rocu rement  s t ra tegy.   

CHAIRPERSON:     Okay.   

ADV PRETORIUS SC:   R igh t  Sect ion  44  o f  the  PFMA says  

or  dea ls  w i th  ra ther  the  ass ignment  o f  powers  and  dut ies  10 

by  account ing  o f f i cers  and i t  reads in  sub-sect ion  1 .   The  

account ing  o f f i cer  fo r  a  depar tment  t rad ing  en t i t y  o r  

const i tu t iona l  ins t i tu t ion  may A in  wr i t ing  de legate  any o f  

the  powers  en t rus ted  or  de legated  to  the  account ing  o f f i cer  

–  tha t  i s  you rse l f  in  te rms o f  th is  ac t  to  an  o f f i c ia l  in  tha t  

depar tment  t rad ing  en t i t y  o r  const i tu t iona l  ins t i tu t ion .   You 

are  aware  o f  tha t  p rov is ion?  

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   I t  goes on to  say in  Sub-sec t ion  B ,  

a l l  –  any o f f i c i a l  in  tha t  depar tment  t rad ing  en t i t y  o r  20 

const i tu t iona l  ins t i tu t ion  to  per fo rm any o f  the  du t ies  

ass igned to  the  account ing  o f f i cer  in  te rms o f  th is  ac t .   You 

unders tood tha t  no  doubt  to  be  the  case?   

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   Was there  any wr i t ten  de legat ion  to  
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Mr  Mat laka la  in  re la t ion  to  any o f  the  du t ies  tha t  wou ld  

have res ted  on yourse l f?  

MR MOKHESI :     There  are  de legat ions fo r  each  o f  the  

s ta f f .   

ADV PRETORIUS SC:   And wou ld  t here  have –  sor ry  wou ld  

there  have been wr i t ten  de legat ions?   

MR MOKHESI :     There  wou ld  be  wr i t ten  de legat ions .   

ADV PRETORIUS SC:   And those wou ld  be  ava i lab le  to  the  

invest iga to r  shou ld  they requ i re  them.    

MR MOKHESI :     Shou ld  they requ i re  them.   10 

ADV PRETORIUS SC:   R igh t .   Sect ion  44  goes on to  say in  

Sect ion  44 .2  a  de legat ion  or  an  ins t ruct ion  to  an  o f f i c ia l  in  

te rms o f  sub-sec t ion  1  and then  there  a re  var ious sub-

sect ions aga in  and I  am go ing  to  sub-sect ion  21D does not  

d ives t  the  account ing  o f f i cer  o f  the  respons ib i l i t y  

concern ing  the  exerc ise  o f  the  de legated power  or  the 

per fo rmance o f  the  ass igned duty.   As  I  unders tand the  

pos i t ion  is  tha t  you may de legate  bu t  you  remain  

accountab le .    

MR MOKHESI :     Cor rec t .   20 

ADV PRETORIUS SC:   I s  tha t  co r rec t?   Aga in ,  p lease so r ry  

to  nag you Mr  Mokhes i  bu t  you,  the  s tenographer  needs to  

hear  your  vo ice .  

MR MOKHESI :     Cor rec t .   

ADV PRETORIUS SC:   Le t  us  then dea l  w i th  your  own 
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po l i cy  tha t  i s  in  FS7 i f  you wou ld  go  there  to  tha t  f i le  

p lease.  

CHAIRPERSON:     Somebody w i l l  ass is t  you to  ident i f y  the 

cor rec t  f i l e .   

ADV PRETORIUS SC:   You w i l l  go  the re  p lease to  page  

107 o f  FS7 and we aga in  re fer r ing  to  the  b lack  numbers  in  

the  top  le f t  hand  corne r.   Do you  recogn ise  the  document  

a t  page 107?  

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   What  i s  tha t  document?  10 

MR MOKHESI :     The supp ly  cha in  po l i cy.   

ADV PRETORIUS SC:   I s  tha t  the  in te rna l  depar tmenta l  

f inanc ia l  management  po l i cy?  

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   The supp ly  cha in  management  

po l i cy  o f  wh ich  we spoke ea r l ie r?  

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   I t  i s  da ted  the  6 t h  o f  May 2015.   I s  

tha t  you r  s ignature  there?  

MR MOKHESI :     Yes.   20 

ADV PRETORIUS SC:   Now o f  course  we a re  dea l ing  w i th  

mat te rs  tha t  took  p lace in  2014 so  i f  th is  po l i cy  to  your  

reco l lec t ion  d i f fe red  in  any respect  o r  to  any ex ten t  w i th  

any ear l ie r  po l i cy  w i th  the  po l i cy  in  p lace  in  2014 you w i l l  

p lease te l l  the  Cha i r  tha t .   
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CHAIRPERSON:     Okay.    

ADV PRETORIUS SC:   We may go to  FS7 a t  110 you see  

under  the  head ing  ob jec t i ve  pa ragraph 1 .   Paragraph 1 .1  

says s ince  the  depar tment  uses pub l i c  funds to  f inance i t s  

p rocu rement  o f  goods and serv ices  …[ in tervene]  

MR MOKHESI :     Sor ry  Mr  Pre to r ius  you sa id  110?  

ADV PRETORIUS SC:   110,  yes  top  le f t  hand numbers  in  

b lack .   

MR MOKHESI :   Okay,  yes .     

ADV PRETORIUS SC:   Under  the  head ing  ob jec t i ve  10 

paragraph 1 .1  reads s ince  the  depar tment  uses  pub l i c  

funds to  f inance i t s  p rocu rement  o f  goods and se rv i ces  i t  i s  

ob l iged to  ensure  tha t  the  best  in te res t  o f  the  pub l i c  i s  

served when these funds are  spent .  “Best  in te res t ”  

inc ludes sa t is fy ing  the  requ i rements  a t  the  most  favourab le  

cond i t ions  inc lud ing  fa i rness,  equ i tab i l i t y,  t ransparency,  

compet i t i veness and cost  e f fec t i veness.    

          Bus iness and indust ry  shou ld  be  a f fo rded the  best  

poss ib le  oppor tun i ty  to  sa t is fy  such requ i rements  wh i le  

adher ing  to  the  na t iona l  government ’s  med ium- te rm  po l i cy  20 

in i t ia t i ves  inc lud ing  broad based back ing .   Empowerment  

BBBEE and the  pre fe rent ia l  p rocurement  po l i cy  f ramework  

Act  1 .2  reads the  ob jec t i ves  o f  th is  po l i cy  a re  to  [ i ]  to  

ensure  compl iance w i th  a l l  app l i cab le  leg is la t ion  and 

prescr ip ts  re la t ing  to  supp ly  cha in  management  [ i i ]  ensure  
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cons i s tency and  un i fo rm i ty  in  supp ly  cha in  management  

p rac t ises .   I  have  read tha t  cor rec t l y  have I?     

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   And th i s  wou ld  have been the  

ob jec t i ve  o f  any p r io r  po l i cy?  

MR MOKHESI :     Yes,  co r rec t .   

ADV PRETORIUS SC:   And what  i s  apparent  i s  tha t  r igh t  

f rom the  const i tu t ion  th rough to  na t iona l  leg is la t ion  

t reasury  regu la t ions wh ich  we w i l l  come to  in  a  moment  

and the  po l i cy  tha t  ex is t s  w i th in  t he  depar tment  i tse l f  tha t  10 

we are  now re fer r ing  to  there  are  s t r i c t  cont ro l s  wh ich  

govern  procu rement  and expend i tu re  o f  government  

depar tments .   I s  tha t  a  fa i r  summary o f  the  pos i t ion?  

MR MOKHESI :     Yes.   

ADV PRETORIUS SC:   A t  page 112 we have a  de f in i t ion  o f  

f ru i t less  and was te fu l  expend i tu re .   B r ie f l y  what  i s  f ru i t fu l  

and waste fu l  expend i tu re?  

CHAIRPERSON:     Fru i t less  Mr  Pre tor ius .   

ADV PRETORIUS SC:   Sor ry  Cha i r.   

MR MOKHESI :     I t  i s  expend i tu re  in  va in  in  shor t ,  20 

expend i tu re  in  va in .   

ADV PRETORIUS SC:   R igh t .  And the  de f in i t ion  con t inuous 

to  be  expend i tu re  tha t  cou ld  have been avo ided a t  

reasonab le  care  been exerc i sed.   Am I  cor rec t?    

MR MOKHESI :     Yes.   
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ADV PRETORIUS SC:   And i t  i s  no t  necessar i l y  un lawfu l  

expend i tu re  am I  a lso  cor rec t  in  tha t?   

CHAIRPERSON:    Wel l  i f  i t  is expendi ture in vain i t  must  be 

unlawful  

ADV PRETORIUS SC:   Wel l  let  me put  i t  another way Chai r.  

CHAIRPERSON:   Hm.  

ADV PRETORIUS SC:   I t  is to  be d ist inguished f rom a 

regular expendi ture.   Fru i t less and wasteful  expendi ture is 

something d i fferent  f rom i r regular expendi ture.  Do I  

understand the posi t ion correct ly? 10 

MR MOKHESI:   This is what? 

ADV PRETORIUS SC:   Wel l  one has the concept.  

MR MOKHESI:   Ja.  

ADV PRETORIUS SC:   About  f ru i t less and wasteful  

expendi ture.  

MR MOKHESI:   Hm.  

ADV PRETORIUS SC:   That  is expendi ture made in vain.  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   That  could have been avoided had 

reasonable care been exercised.  20 

MR MOKHESI:   Correct .  

ADV PRETORIUS SC:   And then there is a  regular 

expendi ture the def in i t ion is at  the bot tom of  the same page.   

What is i r regular expendi ture? 

MR MOKHESI:   Hm yes.  
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ADV PRETORIUS SC:   Do you know..  

MR MOKHESI:   You are asking me a quest ion? 

ADV PRETORIUS SC:   Yes I  am.  

MR MOKHESI:   Okay.   I t  is ei ther – i t  is e i ther an 

expendi ture that  has – i t  was – I  can just  give you an 

example to say this is an expendi ture that  is against  the 

pol icy f ramework that  could be – that  could.  

CHAIRPERSON:   Face this side Mr Mokhesi  f i rst .  

MR MOKHESI:   Okay.   Expendi ture – expendi ture – I  am just  

making a few examples Chai r.  10 

CHAIRPERSON:   Ja.  

MR MOKHESI:   Just  one or two examples.  

CHAIRPERSON:   Hm.  

MR MOKHESI:   Against  pol icy.   You violated your own pol icy 

for example.   That  is – that  could also be part  of  i r regular  

expendi ture.  

CHAIRPERSON:   Hm.  

MR MOKHESI:   Or you – you did not   

CHAIRPERSON:   Fol low processes.  

MR MOKHESI:   Fol low – yes that  is one of  the issues or  20 

when i t  is put  on the [00:46:45]  those were t ransparent  and 

so on.   One of  those are missing then that  wi l l  then qual i fy  

as an i r regular expendi ture.   Not  necessari ly also.  

CHAIRPERSON:   So i rregular expendi ture may be 

expendi ture which was made or incurred or made for  a – for 
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a val id reason – for a val id and acceptable object ive but  the 

manner in which i t  was made.  

MR MOKHESI:   Made.  

CHAIRPERSON:   Makes i t  i r regular.  

MR MOKHESI:   I r regular.  

CHAIRPERSON:   Ja.   And i t  would include would i t  not  

unauthor ised expendi ture? In other  words,  i f  before you 

spend that  money you are supposed to get  author isat ion 

f rom the HOD and you do not  get  that  author isat ion that  

would st i l l  be i r regular would i t  not? 10 

MR MOKHESI:   Ja i t  does not  necessari ly mean that  al l  

unauthor ised expendi ture is i r regular.  

CHAIRPERSON:   Yes.   I t  may be.  

MR MOKHESI:   I t  may be.  

CHAIRPERSON:   Ja okay.  

ADV PRETORIUS SC:   I f  we go on to page 115 please.   The 

document ent i t led Terms of  Reference wi l l  become re levant  

later part icular ly in relat ion to what happened in Gauteng but  

I  understand Terms of  Reference to have a technical  or a 

speci f ic meaning.   What are Terms of  Reference in the 20 

context  of  th is pol icy? 

MR MOKHESI:   Terms of  Reference one perhaps could be 

meaning your speci f icat ions you know for lack of  a… 

CHAIRPERSON:   I  am sorry could mean? 

MR MOKHESI:   Your speci f icat ions for lack of  a bet ter word.  
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CHAIRPERSON:   Oh okay.  

MR MOKHESI:   Now is Terms of  Reference.  

CHAIRPERSON:   Ja okay.  

MR MOKHESI:   Could actual ly  in  the broader sense could 

actual ly mean that .  

CHAIRPERSON:   Yes okay.  

ADV PRETORIUS SC:   So i f  services and I  am going back to  

the def in i t ion are requi red in terms of  any procurement 

engagement between the department and a service provider 

one would look to the Terms of  Reference to f ind 10 

speci f icat ions of  those services that  are requi red.   Do I  

understand the posi t ion correct ly? 

MR MOKHESI:   Ja i t  depends on what procurement  prodigy 

we are using.  

ADV PRETORIUS SC:   Right .   So we wi l l  come to that  in due 

course.  

MR MOKHESI:   Yes in due course.  

ADV PRETORIUS SC:   And then the praise unsol ic i ted bid is  

def ined there on page 115.   Let  me ask you before we get  

there.   Do you understand there to be any d i fference 20 

between an unsol ic i ted b id and unsol ic i ted proposal  or are 

they the same thing? 

MR MOKHESI:   They in pract ice they might  be the same.  

ADV PRETORIUS SC:   In any event  unsol ic i ted bid is 

def ined here as an offer bid submit ted by any person on 
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h is/her or i ts own ini t iat ive wi thout  having been invi ted by 

the department to do so.   The proposal  then that  was 

received by you which we have d iscussed at  the 

commencement of  your evidence was in terms of  th is 

def in i t ion I  understand unsol ic i ted.   We establ ished that  I  

th ink.  

MR MOKHESI:   I t  might  wel l  be.  

ADV PRETORIUS SC:   I t  might  wel l  be?  Are you saying i t  

was – i t  could have been sol ic i ted?  I  understood i t  to be a 

matter that  d id not  raise much controversy certa inly in  10 

evidence thus far  that  the proposal  submit ted to you which 

we discussed earl ier.  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Had not  been sol ic i ted by the 

department.  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   That  is correct ,  is i t?  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Then i f  we go over the page please 

to page 116.  20 

MR MOKHESI:   116.  

ADV PRETORIUS SC:   Under paragraph 4 Employees to 

whom the pol icy appl ies.   Basical ly,  i t  appl ies to everyone in 

the department as I  understand i t .  

MR MOKHESI:   Yes.  
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ADV PRETORIUS SC:   And everybody must  obey i t?   Is that  

correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   And then paragraph 5 refers to  

var ious governing prescr ipts inc luding the Publ ic  Finance 

Management Act .   And over the page on page 117 there are 

a number of  other  prescr ipts which are referred to and 

expressly which apply to Supply Chain Management wi thin 

the department.   Do you see that  a t  page 117? 

MR MOKHESI:   117 yes.  10 

ADV PRETORIUS SC:   And i f  I  may refer you to sub-

paragraph B i t  is 5.2b on top of  page 117.   I t  reads:  

“To meet the requi rements as set  in Sect ion 

38 of  the PFMA the department wi l l  observe 

ful ly the f ive pi l lars of  procurement set  out  in  

the General  Procurement guidel ines and they 

appear in brackets af ter that :  [Value for  

money,  Open and effect ive compet i t ion,  

Ethics and Fai r  deal ing,  Accountabi l i ty  and 

Report ing and Equi ty] ”  20 

Did those f ive p i l lars apply or d id you regard them as 

applying in your department? 

MR MOKHESI:   Yes they do apply.  

ADV PRETORIUS SC:   And i f  we could go through p lease to 

paragraph 8.2 on page 119 under the head Value for  Money.   
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Are you at  page 119? 

MR MOKHESI:   Yes I  am.  

ADV PRETORIUS SC:   I f  I  may read i t  and then you can 

conf i rm whether I  have read i t  correct ly and whether i t  

appl ied.  

“Value for money remains the essent ia l  test  

against  which procurement outcomes in the 

department must  be just i f ied.  Whi le not  a  

cr i ter ia in i tsel f  i t  has nonetheless the basis 

for comparing procurement al ternat ives and 10 

offers f rom suppl iers in order to ident i fy the 

one that  meets the needs in the most  cost  

effect ive manner when al l  costs and benef i ts  

are taken into account especial ly the qual i ty  

of  the product  that  wi l l  be del ivered and 

previous experience wi th the suppl ier. ”  

The general  po int  as I  understand is that  value for money is 

i f  not  the most  important  cr i ter ion certainly a very important  

one in any procurement process.   Do I  understand that  

correct ly? 20 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Then i f  we look at  the core pr inciples 

under 8.3 they emphasise a number of  pr inciples that  are 

ref lect ive of  the var ious const i tut ional  and statutory 

pr inciples that  we have deal t  wi th.  
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MR MOKHESI:   Hm.  

ADV PRETORIUS SC:   Correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Including 8.3[a] [ i ]  

“That  the department has commit ted to  

ensuring t ransact ions achieve the best  net  

value for money outcome for the state.”  

Again emphasising the value for money pr inciple.  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   The – and this may become relevant  10 

later as wel l  Mr Mokhesi  8.3 sub-paragraph c[ i ]  

“Obl iges the department  to  observe the 

requi rements of  the preferent ia l  Procurement  

Pol icy Framework Act  of  2000. ”  

And there are a number of  provis ions there – at  least  one or  

two provis ions that  we may deal  wi th later.   You understand 

that  to be the posi t ion?  Again you nod Mr Mokhesi .  

MR MOKHESI:   Yes okay sorry.  

ADV PRETORIUS SC:   Then in paragraph 8.6 on page 120 

refers to the AO that  is the Account ing Off icer that  was 20 

yoursel f  as I  understand your evidence.    

“The Account ing Off icer reserves the r ight  to 

maintain oversight  over the implementat ion of  th is  

pol icy in order to  

a.  Ensure that  the di rector SCM executes this  
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pol icy in accordance with the re levant  

legislat ive requirements. ”  

In other words,  the r ight  of  supervision over Mr Mat lakala as 

I  understand i t  was retained by the Account ing Off icer  

yoursel f .  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   And the r ight  to maintain overs ight  

was also in place i f  one goes over the page to page 121 sub-

paragraph c  

“To ensure compl iance by al l  departmenta l  10 

off ic ia ls through the SCM Pol icy. ”  

And then in 8.7 the var ious dut ies that  rested upon the 

di rector of  Supply Chain Management are set  out .   That  was 

Mr Mat lakala as I  understand i t?  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Is that  correct? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   I f  we could go through to page 139 

please.    

CHAIRPERSON:   139? 20 

ADV PRETORIUS SC:   139 FS7 paragraphs 12.13.   Are you 

there? 

MR MOKHESI:   Yes I  am – I  am … 

ADV PRETORIUS SC:   That  paragraph deals wi th unsol ic i ted 

bids and sub-paragraph a reads:  
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“The department  is  not  obl iged to consider an 

unsol ic i ted proposal  but  may consider such a 

proposal  only  i f  i t  meets the fol lowing 

requi rements.  

i .  A comprehensive and relevant  project  

feasib i l i ty study as establ ished a clear 

business case.  

i i .  The product  or service involves an innovat ive 

design.  

i i i .  The product  or  service involves an 10 

innovat ive approach to project  

development and management or  

iv.  The product  or serv ice presents a new 

and cost-effect ive method of  serv ice 

del ivery.”  

And the paragraph cont inues under sub-paragraph B to 

talk of  the unsol ic i ted proposal  i t  seems that  you are correct  

when you say that  the terms may be used interchangeably.   

There is not  much substant ia l  d i fference between a bid and a 

proposal .    20 

Now we are invest igat ing that  wi th the experts  but  i f  

necessary,  we wi l l  come back to you on that  Mr Mokhesi .  But  

for  present  purposes bids and proposals the phrases are 

used interchangeably in th is provision here at  12.13.  

Now when you read the unsol ic i ted proposal  that  we 
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have referred to in ev idence did you consider whether i t  met 

the requirements in 12.13 [A]? 

MR MOKHESI:   What we or what we normal ly do when you 

receive a proposal  and that  is precisely the reason why you 

have a special ist  in the department  and why you wi l l  refer a  

speci f ic issue of  procurement to the pract i t ioner to determine 

whether what is the most  appropriate way of  – of  procuring 

that  speci f ic need. 

ADV PRETORIUS SC:   A lr ight .   You wi l l  recal l  the passages 

in the t ranscr ipt  which were put  to you ear l ier today Mr 10 

Mokhesi .   As I  understood the posi t ion there was an in-

pr inciple decis ion made by yoursel f  to proceed with the 

procurement process and for  that  purpose you having made 

that  decision referred i t  to Mr Mat lakala to advise you or to  

decide what  processes must  be fol lowed to conclude the 

process.   Do I  understand your previous evidence correct ly? 

MR MOKHESI:   Yes.   Yes.  

ADV PRETORIUS SC:   Yes.   Alr ight .   Now… 

CHAIRPERSON:   I  am sorry.   Is the answer yes? 

MR MOKHESI:   Yes.  20 

CHAIRPERSON:   Oh okay.  

ADV PRETORIUS SC:   And i f  you look at  12.13[a]  i t  is qu i te  

st r ict  as I  read i t  in any event  and you can comment i f  you 

l ike.   I t  says:  

“The department is not  obl iged to  consider  
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an unsol ic i ted proposal . ”  

 So i t  was open to you having received the proposal  

s imply to put  i t  as ide and take i t  no further.   Do I  understand 

the posi t ion correct ly? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   But  the provision goes on i t  says:  

“You only – you may only consider the 

proposal  or you may consider the proposal  

only i f  i t  meets certain requi rements.”  

 In other words,  unless the requi rements in 12.13[a] [ i -10 

iv]  have been met you may not  even consider the proposal .   

Do I  understand the posi t ion correct ly? 

MR MOKHESI:   Ja let  me – let  me t ry and perhaps put  a  

perspect ive.   The appl icat ion of  – or  the use of  I  wi l l  cal l  i t  

an inst rument that  was used for th is part icular one.   I  admit  

that  i t  was not  the correct  one.   In terms of  what does the 

Supply Chair  pract i t ioner advise in respect  of  the 

procurement for  that  I  wi l l  say he appl ied an incorrect  

pr inciple and not  the unsol ic i ted?  So to me there is no point 

in us debat ing around the issues of  the unsol ic i ted b id whi le  20 

I  understand what  i t  says.   What the appl icat ion of  –  was a 

problem.  The appl icat ion of  when that  proposal  came how i t  

was appl ied,  I  would say yes indeed i t  was an issue.  

ADV PRETORIUS SC:   Wel l  let  us i f  we may just  t ry and 

summarise the posi t ion f rom your answer.   I  understood you 
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to concede that  Mr Mat lakala appl ied the wrong prescr ipts in 

th is procurement process or advised incorrect ly.   Could you 

just  explain that  to the Chai r  p lease? 

MR MOKHESI:   I  am saying when we choose – look the 

16.6A that  we are ta lk ing about  and the var ious others 

unsol ic i ted bids etcetera,  etcetera we must not  create an 

impression that  they are – they do not  have an underly ing 

compet i t ive bid in [01:05:09]  al l  those part icular issues.  

CHAIRPERSON:   P lease look this side Mr Mokhesi .  

MR MOKHESI:   Oh sorry.  10 

CHAIRPERSON:   Yes.  

MR MOKHESI:   Sorry I  must  address the Chai r.  

CHAIRPERSON:   We must not  th ink they do not  have an 

underly ing? 

MR MOKHESI:   I  am saying we must not  create an 

impression that  the only way to  sat isfy the const i tut ional  

requi rements is your convent ional  tender as we know i t .   A l l  

those part icular issues l ike your – your unsol ic i ted bid and 

so on and so on al l  of  them under l ie  – underly ing – the 

underly ing issues there is al l  of  them – they comply wi th the 20 

const i tut ional  requi rements t ransparency etcetera,  etcetera.  

CHAIRPERSON:   Is what you mean that  the appl icat ion of  is 

i t  regulat ion 6 or the appl icat ion … 

MR MOKHESI:   Precisely now… 

CHAIRPERSON:   Of  that  is part  of  the law? 
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MR MOKHESI:   I t  is part  of… 

CHAIRPERSON:   Is part  of  the procurement law and i f  I  am 

making another example.   I f  you – i f  you use a deviat ion that  

is st i l l  part  of  procurement law that  you are supposed to 

apply and i f  you appl ied correct ly there is no problem.  

MR MOKHESI:   There is no problem. I t  is how you apply i t .   

Now I  do not  want to get  into the debate about the 

unsol ic i ted bids and so on and so on.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   I  am [01:06:36]  I  am saying.  10 

CHAIRPERSON:   Yes.  

MR MOKHESI:   The appl icant  – the role – let  me put  i t  there.   

And incorrect  appl icat ion or the law was used when i t  comes 

to th is part icu lar issue.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   This is what I  am trying to say.  

CHAIRPERSON:   Yes ja.   You say the law was appl ied 

wrongly.  

MR MOKHESI:   Incorrect ly.  

CHAIRPERSON:   Incorrect ly.   Ja okay.  20 

ADV PRETORIUS SC:   Wel l  let  us deal  wi th  that  because I  

am not  sure what you mean by the law was appl ied 

incorrect ly.   As a f i rst  step would you concede because i t  is 

pret ty clear f rom the evidence that  we have been given that  

the department could not  have appl ied the provis ions in 
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regard to an unsol ic i ted bid in respect  of  what was proposed 

to you on the 28 May 2014 by Blackhead Consul t ing and 

Diamond Hi l l .  

MR MOKHESI:   I f  let  me – 

ADV PRETORIUS SC:   A lr ight  i t  seems i f… 

CHAIRPERSON:   Or maybe – maybe Mr Pretor ius can we 

start  th is way? 

MR MOKHESI:   Ja 

CHAIRPERSON:   Because you said what you are prepared 

to say the law was appl ied incorrect ly.   I  th ink that  is what  10 

you said.  

MR MOKHESI:   Yes.  I  am saying… 

CHAIRPERSON:   Now maybe we should start  by saying 

would you elaborate on why you say the law was appl ied 

incorrect ly?  Maybe i f  you – we come from that  angle you 

give your own explanat ion that  is go ing to be easier? 

MR MOKHESI:   Ja in – perhaps we should t ry and simpl i fy i t .  

CHAIRPERSON:   Ja.  

MR MOKHESI:   You apply 16.6[a]  where you should be 

applying … 20 

CHAIRPERSON:   Something else? 

MR MOKHESI:   Something e lse.  

CHAIRPERSON:   Okay.   No that  is f ine.  I  th ink that  – that  

may clar i fy.  

ADV PRETORIUS SC:   Wel l  not  ent i re ly Chai r.    
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CHAIRPERSON:   Ja.  No,  no that  is f ine.  

ADV PRETORIUS SC:   So I  might  have to go the long route.  

CHAIRPERSON:   No,  no that  is f ine.  

ADV PRETORIUS SC:   And I  do not  know whether th is is an 

appropriate t ime.  

CHAIRPERSON:   Oh ja I  th ink we wi l l  have to take the lunch 

adjournment.   We wi l l  take the lunch adjournment now and 

we wi l l  return at  two o’clock.   We adjourn.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 10 

INQUIRY RESUMES 

CHAIRPERSON:    Let  us cont inue.  

ADV PRETORIUS SC:    Thank you,  Chai r.   Mr Mokhesi ,  

before the long adjournment,  we were speaking of  the mot ion 

of  an unsol ic i ted bid and you offered a statement  to the 

Chair  that  an incorrect  approach or appl icat ion of  the law 

had been occasioned by Mr Mat lakala,  the Supply Chain 

Management off ic ia l  in your department.   Would you explain 

that ,  p lease? 

MR MOKHESI :    Okay.   I  wi l l  say in th is instance for 20 

example,  the wrong prescr ipt  of  the regulat ion was to have 

an unsol ic i ted bid which I  th ink was also what the PP found.   

And instead of  using the unsol ic i ted bid approach,  the 

16(6)(a) was appl ied.   And that  is in  short  what  I  am trying to  

answer,  yes.  
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ADV PRETORIUS SC:    And you say the 16(a). . .  6.6 

approach was incorrect ly used? 

MR MOKHESI :    Incorrect ly used or  appl ied.  

CHAIRPERSON:    Or maybe that  was st i l l . . .  are you saying 

that  was not  appl icable in th is case,  another provision 

should have been appl ied? 

MR MOKHESI :    I  th ink. . .  let  us . . . [ intervenes]   

CHAIRPERSON:    In other words . . . [ intervenes]   

MR MOKHESI :    Let  us for  a change assume that  everything 

was f ine in terms of ,  you know, i t  has been  10 

CHAIRPERSON:    An open tender? 

MR MOKHESI :    Ja.   Let  us assume that  everything was okay 

in terms of  the 16t h. . .  ag,  in terms Gauteng contract  and so 

and so on and so on.  

ADV PRETORIUS SC:    Yes,  yes.   Ja.   H’m.  

MR MOKHESI :    Now even i f ,  I  th ink that  is also what. . .  even 

i f  the 16(6)(a) was appl ied and i t  was correct  and everything 

was okay,  i t  would have st i l l  been the problem because i t  wi l l  

have appl ied an incorrect  regulat ion,  so to speak.   I  th ink 

that  was the f inding.  20 

CHAIRPERSON:    Are you basing what you say on what the 

publ ic protector said?  I  heard you referr ing to PP.  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Yes.   So in other words,  the publ ic 

protector has made a certain pronouncement and you agree 
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wi th that  pronouncement.   Is that  correct? 

MR MOKHESI :    In terms of  the wrong appl icat ion.  

CHAIRPERSON:    Wrong.. .  wrong appl icat ion? 

MR MOKHESI :    Ja,  the choosing of  the wrong. . . [ intervenes]   

CHAIRPERSON:    Provision.  

MR MOKHESI :    . . .provision of  the law and appl ied in these 

instances.  

CHAIRPERSON:    Yes.  

MR MOKHESI :    So there is d is junct ion in that  respect .  

CHAIRPERSON:    Yes,  and you would say the correct  one 10 

would have been which one? 

MR MOKHESI :    Wel l ,  on hindsight  I  would say,  the correct  

one would probably would have been unsol ic i ted.  

CHAIRPERSON:    Unsol ic i ted? 

MR MOKHESI :     The unsol ic i ted.  

CHAIRPERSON:    Ja,  okay.   Yes,  Mr Pretor ius.  

ADV PRETORIUS SC:    Wel l ,  let  us go back then to the 

Department Supply Chain Management,  the pol icy,  which in 

fact ,  and I  do not  th ink there is much cont roversy on this  

point ,  mi rrors the PFMA and Treasury Regulat ions insofar  20 

they deal  wi th unsol ic i ted bid.  

 Let  me put  that  to you.   The provisions of  your Supply 

Chain Management pol ice would always mir rored the 

legislat ion and the Treasury regulat ions.   Would that  not  be 

the case? 
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MR MOKHESI :    Yes,  the provis ions of? 

ADV PRETORIUS SC:    The provisions of  your Supply Chain 

Management pol ice in the Department of  Human Sett lements 

. . . [ intervenes]   

MR MOKHESI :    Okay? 

ADV PRETORIUS SC:    . . .would a lways have mirrored the 

provisions of  the Publ ic Finance Management Act  and the 

Treasury Regulat ions . . . [ intervenes]   

MR MOKHESI :    Treasury Regulat ions.  

ADV PRETORIUS SC:    . . .deal ing wi th unsol ic i ted bids.  10 

MR MOKHESI :    Okay.   Yes.  

ADV PRETORIUS SC:    That  is correct? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Right .   So let  us just  deal  quickly  

then because i t  does not  appear to  be too cont roversial  f rom 

what you said.   I f  you go to FS7 page 139,  please? 

CHAIRPERSON:    That  is where we were before lunch.  

MR MOKHESI :    Yes,  that  is where we were? 

ADV PRETORIUS SC:    Yes,  that  is where we were before 

lunch.    20 

ADV PRETORIUS SC:    I f  you go to 12(13)(a),  that  is the 

provision we were discussing before lunch,  which says that  

you can only consider unsol ic i ted proposal  i f  that  proposal  

meets certain requi rements and those requirements are set  

out  in Roman 1 ( i )  to Roman 4 ( iv)  of  paragraph 12.13(a) on 
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page 193.   Do you see those requi rements? 

MR MOKHESI :    Yes,  I  see.  

ADV PRETORIUS SC:    Now as I  understand the proposal  

and i f  you want to  take me there or  take the Chair  there,  we 

can go there but  they did not  comply.   That  proposal  did not  

comply wi th those requi rements or  certainly did not  comply 

wi th al l  of  them.  We can go into the detai l  i f  you want.  

MR MOKHESI :    Maybe with not  al l  of  them but  wi th  some of  

them.  

ADV PRETORIUS SC:    You say some but  not  al l?  10 

MR MOKHESI :    Ja.  

ADV PRETORIUS SC:    Which ones did i t  not  comply wi th? 

MR MOKHESI :    Wel l ,  i f  you say around the issue of  a 

business case,  there was certainly  a need.  The product  or  

serv ice involves an innovat ive design.   There is no element 

of  that  innovat ive . . . [ intervenes]   

ADV PRETORIUS SC:    There was no innovat ive design in  

that  bid? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes.  20 

MR MOKHESI :    But  i t  was necessary.  

ADV PRETORIUS SC:    S imi lar ly,  I  would understand that  

there was no innovat ive approach,  apparent  f rom the bid at  

least .  

MR MOKHESI :    What? 
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ADV PRETORIUS SC:    There was no innovat ive approach 

as requi red by ( i i i )  in the bid,  would you agree wi th that? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes.   And then ( iv) ,  I  do not  

understand the bid to have shown a new and cost -effect ive 

method of  service del ivery.    

CHAIRPERSON:    Wel l ,  is i t  not  . . . [ intervenes]   

MR MOKHESI :    Wel l ,  i t  does not . . .  sorry.  

CHAIRPERSON:    I  am sorry.   Mr Pretor ius,  is i t  not  3,  4 and 

5 – are they not  opt ional?  I  see that  or af ter ( i i )  and/or af ter  10 

( i i i )?  In other words,  is the posi t ion not  that  the f i rst  two,  ( i )  

and ( i i )  are compulsory but  i f  you. . .  maybe i f  you do not  meet  

( i i ) ,  at  least  you must  meet ( i i i )  or ( iv)  but  you do not  have to 

meet al l  f ive. . .  a l l  four of  them.  

CHAIRPERSON:    Yes,  that  is why I  need to put  them al l .  

ADV PRETORIUS SC:    Yes.   No,  no,  no.   I  understood you 

to be. . .  your quest ion to be based on an understanding that  

they al l  have to be compl ied wi th.   That  is  why I  wanted to  

clar i fy that .  

ADV PRETORIUS SC:    Yes.   Wel l . . . [ intervenes]   20 

CHAIRPERSON:    Is your understanding the same as mine? 

ADV PRETORIUS SC:    Yes,  Chai r.   Subject  to. . . [ intervenes]   

CHAIRPERSON:    But  they need to be put  to him, maybe one 

by one to make sure.  

CHAIRPERSON:    By one.   One by one.   Wel l ,  let  
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us. . . [ intervenes]   

CHAIRPERSON:    To make sure that  is your understanding.  

ADV PRETORIUS SC:    I t  is maybe a di fferent  approach that  

I  was adopt ing but  I  th ink i t  has the same effect .  

CHAIRPERSON:    Yes.   No,  that  is f ine.  

ADV PRETORIUS SC:    Because i f  there is no innovat ive 

design and no innovat ive approach and i t  is not  new and 

cost-effect ive,  then none of  the al ternat ives would apply.   

And I  understand,  we are almost  there Mr Mokhesi  that  i t  

was not  innovat ive in design or approach and i t  was not  new 10 

and cost -effect ive.   Can we agree on that? 

MR MOKHESI :     Wel l ,  I  do not  know about the cost -

effect iveness of  your . . . [ intervenes]   

ADV PRETORIUS SC:    I  am sorry.   I  cannot hear you.  

MR MOKHESI :    I  am saying,  I  am not  so sure about the 

cost-effect iveness.   I  wi l l  agree in certain instances,  2 and 3 

perhaps,  but  certa inly 1,  there was a need for that .    

ADV PRETORIUS SC:    Wel l ,  let  us put  i t  to you.   Was the 

design,  was there an innovat ive design apparent  f rom the 

proposal? 20 

MR MOKHESI :    The project  was about  assessment and 

ul t imately Phase 1 and assessment and audi t ing.   And 

secondly,  Phase 1,  the removal .   So that  what i t  was about.  

ADV PRETORIUS SC:    Yes,  but  was there anything 

innovat ive about i t ,  anything new about ident i fy ing houses 
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and assessing the ir  condi t ion? 

CHAIRPERSON:    I  must  . . . [ intervenes]   

ADV PRETORIUS SC:   I t  was apparent  f rom the bid.  

CHAIRPERSON:    I  understood you ear l ier and maybe I  

misunderstood you and you must  te l l  me i f  I  misunderstood 

you.   I  understood you ear l ier to  accept  that  ( i i )  was not  

compl ied wi th.   Am I  r ight? 

MR MOKHESI :    Yes,  I  said so.  

CHAIRPERSON:    Yes,  okay al r ight .   I  th ink that  is the 

answer Mr Pretor ius.  10 

ADV PRETORIUS SC:    Yes,  but  the same appl ied to  ( i i i ) ,  an 

innovat ive approach that  was not  compl ied wi th.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    I  understood you to say that  but  I  

may be wrong.   Correct? 

MR MOKHESI :    Correct .  

ADV PRETORIUS SC:    And ( iv) ,  the service presented a 

new and cost-effect ive method.   Let  us leave aside cost -

effect ive for the moment.   That  is  for later discussion.   But  

was i t  a new method that  was being proposed? 20 

MR MOKHESI :    Certainly. . .  maybe to ask,  as the province i t  

was new because we used largely or in the main,  we 

fol lowed the Gauteng route.  

ADV PRETORIUS SC:    Wel l ,  i t  was qui te . . . [ intervenes]   

MR MOKHESI :    . . .because we did not  know anything else.  
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ADV PRETORIUS SC:    Let  us go then to the proposal .  

CHAIRPERSON:    But  before you do that  Mr Pretor ius,  I  just  

want to make sure.   ( i ) ,  what  did you say about i t?  

MR MOKHESI :    Wel l ,  I  indicated that  there was a need.  

CHAIRPERSON:    There was or there was no feasibi l i ty 

study?  ( i )  says,  there must  be a comprehensive and re levant  

project  feasibi l i ty study that  has establ ished a c lear business 

case.   Was there a comprehensive project  feasib i l i ty study 

that  establ ished a clear business case? 

MR MOKHESI :    Wel l ,  that . . .  as I  have indicated ear l ier,  we 10 

re l ied most ly on. . .  you know, somebody else had done i t  

a l ready.  

CHAIRPERSON:    Yes.  

MR MOKHESI :     And in th is instance and that  is why I  am 

speci f ical ly referr ing to  Gauteng because they have done i t  

and we knew that  be ing the member of  the same uni t  

set t lement fami ly,  we knew that  they have done i t .   And 

indeed, i t  was also part  of  the discussions at  the main,  th is 

issue of  the removal  of  eradicat ion of  asbestos.   So we 

merely fo l lowed up in terms of  what  Gauteng had done.  20 

CHAIRPERSON:    H’m.  I  take i t  that  when the pol icy refers 

to a comprehensive and relevant  pro ject  feasibi l i ty s tudy,  i t  

contemplates a document which contains that  study.   Would 

that  be the same understanding that  you have as wel l  about  

that  requirement? 



28 AUGUST 2020 – DAY 257 
 

Page 100 of 212 
 

MR MOKHESI :     Can you perhaps repeat? 

CHAIRPERSON:    Let  me.. .  okay,  let  me repeat.   When ( i )  

says there must  be a comprehensive and relevant  project  

feasib i l i ty study that  has establ ished a clear business case,  I  

assume that  what i t  contemplates,  is that  there wi l l  be a 

document which const i tutes that  feasibi l i ty study.   Would 

your understanding be the same? 

MR MOKHESI :     Yes.  

CHAIRPERSON:    Or would you be your understanding be 

that  there not  need be a document? 10 

MR MOKHESI :     The studies around asbestos are there.  

CHAIRPERSON:    Are there? 

MR MOKHESI :     Ja,  there,  you know.  And in terms.. .  a lso 

the dangers and so,  I  do not  th ink that  is an issue at  th is  

stage around the affects and the dangers of  asbestos and 

that  they needed to be eradicated.    

CHAIRPERSON:    Yes.  

MR MOKHESI :     And that  is not . . .  they are there.   They are 

widely avai lable.   Yes.  

CHAIRPERSON:    So you would say that  there was such a 20 

comprehensive study? 

MR MOKHESI :     Yes,  there is.  

CHAIRPERSON:    I t  may not  have been provided by the 

ent i ty that  put  in a proposal  but  the study was there? 

MR MOKHESI :     The studies are there.  
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CHAIRPERSON:    Yes,  okay.  

MR MOKHESI :     The informat ion is  widely avai lable.  

CHAIRPERSON:    Okay al r ight .  

MR MOKHESI :     And as I  have indicated as wel l ,  th is has 

been one. . .  these discussions were cont inuing on at  

minimum(?) level  as wel l .  

CHAIRPERSON:    Yes,  okay.  

MR MOKHESI :     So that  informat ion is widely avai lable.  

CHAIRPERSON:    Okay.   I  just  wanted to make sure that  

before we proceed further down the page, we know what the 10 

answer is in regards to ( i ) .  

ADV PRETORIUS SC:    A lr ight .   But  perhaps. . .  understand 

one thing you have said.   You said you rel ied on what had 

been done in Gauteng.  

MR MOKHESI :    What I  am saying is.   The removal . . .  I  mean,  

the assessment,  the work in Gauteng had al ready been 

done.  So Gauteng,  I  wi l l  say was a. . .  they had already 

establ ished a pr inciple in terms of  the work that  they have 

al ready done around . . . [ intervenes]   

ADV PRETORIUS SC:    There was a president? 20 

MR MOKHESI :    There was a president  al ready.  

ADV PRETORIUS SC:    Yes.   Wel l ,  then what was new about  

the message of  service del ivery in the Free State? 

MR MOKHESI :    Sorry? 

ADV PRETORIUS SC:    What was new then in the Free 
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State? 

MR MOKHESI :    We.. .  every township in the Free State has 

got  asbestos.  

CHAIRPERSON:    I  am sorry.   Every township in  the Free 

State has what? 

MR MOKHESI :    Every township in  the Free State has got  

asbestos roofs.  

CHAIRPERSON:    Roofs.  

MR MOKHESI :    Asbestos roofs.  

CHAIRPERSON:    Okay.   And coupled wi th the fact  that  in  10 

the. . .  in one of  the State of  the Province Address,  an issue 

was also discussed around the eradicat ion of  the two-roomed 

houses which in  essence also,  those two-room houses also 

have asbestos roof ing in the main.    

 Now as we speak,  the province is incremental ly also. . .  

because. . .  incremental ly also removing. . .  ag,  eradicat ing 

those two-room houses because of  the histor ical  facts.   In  

terms of  those two-room houses,  they were a lso meant for a  

speci f ic operat ion.  

 And coupled wi th that ,  because al l  those two-room 20 

houses have got  asbestos roofs as wel l .   So we sort  of  

tapped on what Gauteng has done because. . .  to have a 

hol ist ic approach in terms of ,  one,  get t ing r id of  the two-

room houses and,  in  the process,  a lso look at  removing the 

asbestos,  both on the two-rooms and on the four- rooms and 
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then al l  the depi la ted houses.    

ADV PRETORIUS SC:    The quest ions remains Mr Mokhesi ,  

what was new about the serv ice proposed in th is document,  

the unsol ic i ted b id?  What was new about i t ,  about  the 

serv ice?  You yoursel f  said you had Gauteng as president .    

MR MOKHESI :    Wel l ,  Mr Pretor ius I  suppose you. . .  what you 

are t ry ing to push me on is on the issue of  the unsol ic i ted 

deed and whether  we did anything new or not .   And I  th ink I  

responded to that  quest ion.  

ADV PRETORIUS SC:    Wel l  . . . [ intervenes]   10 

CHAIRPERSON:    Wel l ,  I  wanted to  ask that . . .  I  was wonder 

to say. . .  wel l ,  maybe f i rst  the quest ion should be,  whether  

you say there was anything new because I  had understood 

you before,  and I  may have been wrong,  that  you were not  

saying that  there was anything new but  I  may have 

misunderstood you.  

MR MOKHESI :    I  do not  understand.   Perhaps,  maybe the 

quest ion of  what  was new.  Safe to say th is is wi thin our 

mandate . . . [ intervenes]   

ADV PRETORIUS SC:    Ja.  20 

MR MOKHESI :    . . .as a department.  

ADV PRETORIUS SC:    Ja.  

MR MOKHESI :    I t  is  part  of  the housing quote.   So i t  is  part  

of  our ongoing l ike in any event .  

ADV PRETORIUS SC:    But  I  understand that  i t  might  be part  
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of  your mandate.   I  th ink that  is  wel l -establ ished on the 

papers . . . [ indist inct ]  [coughing] .   But  let  me ask you then.   I f  

you go to 12.13.  

MR MOKHESI :    Twelve point . . .?  

ADV PRETORIUS SC:    Thi r teen.   On FS7-193.   That  is 

where we are.  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:    Do you have that? 

MR MOKHESI :    Ja.  

ADV PRETORIUS SC:    Do you see ( iv)  as being a 10 

requi rement,  not  of  any other document but  of  the proposal?  

Do you see that? 

MR MOKHESI :    [No audible reply]   

ADV PRETORIUS SC:     

“The proposal  may only be considered i f  i t  meets the 

fol lowing requirements. ”  

 And then we go to 4.   Now this is your document and 

your department Mr Mokhesi .    

“The product  or serv ice presents a new and cost -

effect ive method of  service del ivery.”  20 

 Perhaps you could explain to the Chai r  what news 

means in that  context ,  i t  being your document? 

MR MOKHESI :    Wel l ,  I  suppose the new wi l l  refer  to the 

methods and certainly the removal  of  asbestos is wi thin our 

mandate.    
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ADV PRETORIUS SC:    Yes,  we are not  doubt ing i t  was 

wi thin your mandate . . . [ intervenes]   

MR MOKHESI :    I t  is wi thin our mandate.  

ADV PRETORIUS SC:    Mr Mokhesi ,  we want to understand,  

or  at  least ,  we would l ike to understand,  th is  side of  the 

room, what you mean by i t  must  be new.  A new method of  

serv ice del ivery.  

CHAIRPERSON:    Just  your understanding,  your own 

understanding of  what th is means.   In other words,  Mr 

Pretor ius is asking for your own understanding of  what th is  10 

part  of  your pol icy means.  

MR MOKHESI :    Wel l ,  you know, i t  might  mean that  i t  has 

never been done before.  

CHAIRPERSON:    Yes.  

MR MOKHESI :     That  is a. . .  that  is  also new.  

CHAIRPERSON:    H’m.  

MR MOKHESI :     Or  i t  is,  they are di fferent ly than 

convent ional  way but  i t  is. . .  but  i t  was done before.  

CHAIRPERSON:    Ja.  

MR MOKHESI :     Yes,  i t  might  be that .   I t  might  mean that  i t  20 

is a completely,  completely new thing.   I t  has never been 

done before but ,  obviously,  as we apply that  i t  must  be wi thin  

your own mandate.   I t  is not  something that  is outside your  

mandate.   Or i t  might  be a di fferent  method.  

CHAIRPERSON:    Of  doing things.  
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MR MOKHESI :     Of  doing things.  

ADV PRETORIUS SC:    I f  we were to accept  for  the moment 

that  i t  is was wi thin your mandate,  that  is not  a matter of  

d ispute.   The descr ipt ion that  you have g iven of  a new 

method of  service del ivery,  I  would understand is in  

accordance with the ordinary meaning of  those words.    

 There is,  and you can correct  me i f  I  am wrong,  there is  

in th is proposal  a t  Free State 8164 nothing new or nothing 

di fferent  about  what was done in Gauteng or what had been 

before anyway.   Would you l ike to  have a look at  Free State 10 

8164? 

MR MOKHESI :    Nothing. . .  nothing,  in fact ,  nothing new.  

ADV PRETORIUS SC:    I t  is  nothing new.  Nothing 

unprecedented.   Nothing that  had not  been done before.   

Nothing new as descr ibed by yoursel f .  

CHAIRPERSON:    I f  I  can assist?  You have said that  ( iv)  at  

12.3(13) means that  the proposal  comes up wi th  a new 

method of  doing things.   Now Mr Pretor ius is put t ing to you 

for your comment  that  in th is proposal  that  was submit ted,  

there was no method of  doing things that  was apparent  f rom 20 

the proposal .   What do you say to that? 

MR MOKHESI :     Yes.  

CHAIRPERSON:    You accept? 

MR MOKHESI :     Ja.  

CHAIRPERSON:    Okay.  
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ADV PRETORIUS SC:    So we do not  need to go to the 

document then for the moment at  least .   But  le t  us go 

further.   Let  us go wi th the Nat ional  Treasury Ci rcular.   And 

to assist  you here,  we also have that  document.   I t  is  at  page 

193 of  the bundle that  is in f ront  of  you.   Maybe I  am 

misleading you.   FS7-196.   This is a Treasury Circular.  

MR MOKHESI :    193? 

ADV PRETORIUS SC:    No,  196.   I  am sorry.   This is  a 

Treasury Ci rcular  which is dated 28 October 2004.   That  is  

apparent  f rom the stamp at  the bot tom of  page 196 and i ts  10 

heading is:   Implementat ion of  Supply Chain Management.    

 At  page 197,  i t  deals wi th unsol ic i ted b ids and I  st ress 

unsol ic i ted bid and i f  we. . .  what we are deal ing here wi th in 

unsol ic i ted bid,  the Treasury Ci rcular places some dut ies on 

an account ing off icer  in paragraph 2.2 on page 197.   Do you 

have that? 

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC:    And i f  i t  reads:  

“ I f  you as an account ing off icer,  author i ty  decides to  

consider an unsol ic i ted bid,  he or she may only do 20 

so i f  the product  or service offered in terms of  the 

bid is a unique innovat ive concept that  would be 

except ional ly benef ic ia l  to or have except ional  cost  

advantages wi th the inst i tut ion.”  

 Let  us leave aside except ional  benef i t  and except ional  
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cost  advantages.   We can deal  wi th that  later.   But  I  

understand that  the product  or service offered in terms of  

that  unsol ic i ted bid or proposal  is conceded by you to be not  

unique and innovat ive.    

 F i rst ly,  others have done i t  and secondly,  i t  was not  new.   

Would you accept  that? 

MR MOKHESI :    Yes,  yes.  

ADV PRETORIUS SC:    Yes? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Sorry,  you cannot nod wi th. . .   10 

MR MOKHESI :    Oh.  [ laughs]  

ADV PRETORIUS SC:    I  mean, you can nod but  you should 

also say yes.  

CHAIRPERSON:    Ja,  when you nod,  the microphone does 

not  capture the nod.  [ laughs]  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    But  your  answer to that  quest ion 

was:   Yes,  I  understood.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    And then B:  20 

“The person who made the bid is the sole provider  

of  the product  or serv ice. ”  

 Now given the experience of  Gauteng,  we know that  not  

to be the case.   Would you accept  that? 

MR MOKHESI :    Ja.   Yes.  
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ADV PRETORIUS SC:    And C what appl ied because we 

understand that  there have been some strategic p lanning 

around removal  of  asbestos.  

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC:    You know that /  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    A lr ight .   But  then let  us go to the 

Nat ional  Treasury Pract ice Note 11 of  2008/09.   Now that  

appears that  at  Free State 7-202.  

MR MOKHESI :    What page are we on Mr Pretor ius? 10 

ADV PRETORIUS SC:    Free State 7-2. . . [ intervenes]   

CHAIRPERSON:    Let  us just  say f i le . . . [ intervenes]   

ADV PRETORIUS SC:    Free State 7-202.  

MR MOKHESI :    202? 

ADV PRETORIUS SC:    Yes.   This is a document  which 

appears on page 212 to have been issued on the 

16t h of  March 2009 and issued in terms of  Sect ion 76 of  the 

PFMA, Publ ic Finance Management Act .    You see that  on 

page 212? 

MR MOKHESI :    212? 20 

ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    And this is a pract ice note deal ing 

expressly wi th unsol ic i ted proposals.  

MR MOKHESI :    Sorry,  212? 
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ADV PRETORIUS SC:    We go back to 202 but  the 

proposi t ion I  just  put  to you is at  page 212,  that  th is  pract ice 

note was issued under the author i ty Sect ion 76 of  the PFMA 

and was issued on the 16t h of  March 2009.  Do you have 

that? 

MR MOKHESI :    Yes,  I  have i t .  

ADV PRETORIUS SC:    This  document deals expressly and 

part icular ly wi th unsol ic i ted proposals and i t  appears as such 

on page 202.   Do you have that? 

MR MOKHESI :    H ’m.  10 

ADV PRETORIUS SC:    Under the heading purpose,  

paragraph 1.1.  reads:  

“This pract ise note provides precise guidel ines for  

inst i tut ions deal ing wi th  unsol ic i ted 

proposals/concepts.    

An unsol ic i ted proposal /concept  means any 

proposal /concept  received by an inst i tut ion outside 

i ts normal procurement process that  is not  an 

unsol ic i ted b id that  is  a  submission that  must  be 

innovat ive,  unique and provided by a sole suppl ier. ”  20 

 What we know is that  the proposal  that  you received was 

not  an unsol ic i ted. . .  wel l ,  i t  was received by you outside of  

the normal procurement process.   I t  was unsol ic i ted.   

Correct? 

MR MOKHESI :    Yes.  
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ADV PRETORIUS SC:    Yes.   So we go on then to 2 

on page 203.   There are set  out  cr i ter ia for considerat ion of  

an unsol ic i ted proposal .   Aga in ,  the  prov is ions o f  you r  

supp ly  cha in  management  po l i cy  a re  m i r ro red here .   2 .1 :  

“ Ins t i tu t ions  are  no t  ob l iged to  cons ider  an  

unso l i c i ted  proposa l .   I t  may cons ider  such a  

proposa l  on l y  i f  i t  meets  the  fo l low ing 

requ i rements . ”  

And then requ i rements  we have jus t  dea l t  w i th  a re  se t  ou t .   

Do you see tha t?    10 

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC:    Those are  the  same requ i rements  

as  conta ined in  your  po l i cy,  your  depar tmenta l  supp ly  cha in  

management  po l i cy.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    And then,  i f  one goes over  the  

page to  parag raph 2 .3 :  

“The requ i rement  i s  tha t  the  unso l i c i ted  p roposa l  

must  se t  ou t  the  fo l low ing in fo rmat ion  in  te rms o f  

the  product  o r  serv i ces  o f fe red .   F i rs t l y,  a  conc ise  20 

t i t le  and abst rac t  approx imate l y  200 words o f  the  

proposed product  o r  serv ice . ”  

We can debate  whethe r  tha t  i s  app l i cab le  o r  no t  bu t  i t  i s  

perhaps not  necessary  to  do  so .  

MR MOKHESI :    Ja ,  on  2 .2 .  
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ADV PRETORIUS SC:    2 .3  on  page 204.  

MR MOKHESI :    Oh.  

CHAIRPERSON:    I  th ink ,  Mr  Mokhes i ,  Mr  Pre to r ius  i s  

leav ing  bo th  o f  us  beh ind .   I  was s t i l l  on  2003 as  we l l .   

ADV PRETORIUS SC:    Now we are  on  204.   Wel l ,  I  am a t  

leas t ,  Cha i r.  

CHAIRPERSON:    I  am there  now.  

ADV PRETORIUS SC:    Page  204.   A re  you there?   

Paragraph 2 .3 :  

“The unso l i c i ted  proposa l  must  se t  ou t  the  fo l low ing 10 

in fo rmat ion  in  t e rms o f  the  product  o r  serv ice  

o f fe red . ”  

 F i rs t l y,  a  conc ise  t i t le  and abst rac t  approx imate l y  

200 words o f  the  proposed product  o r  serv ice . ”  

Le t  us  go  immedia te ly  to  subparagraph (c ) .  

“A s ta tement  descr ib ing  how the  proposa l  i s  

demonst ra t i ve ly  innovat ive  and suppor ted  by  

ev idence tha t  the  proponent  i s  the  so le  prov ider  o f  

the  innovat ion . ”  

Can we accept  tha t  tha t  was not  conta ined in  the  p roposa l  20 

tha t  we re fe r red  to?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes.   (d ) :  

“A s ta tement  o f  the  an t ic ipa ted  benef i t s  o r  cos t  

advantages to  the  ins t i tu t ion  inc lud ing  the  proposed  
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p r i ce  or  to ta l  es t imated cost  fo r  p rov id ing  the  

product  o r  serv ice  in  su f f i c ien t  de ta i l  to  a l low a  

mean ing fu l  eva lua t ion  by  the  ins t i tu t ion . ”  

As I  read i t ,  a t  leas t ,  i t  shou ld  have the  pr i ce  o f  the  

product  o r  the  to ta l  es t imated cost ,  to ta l  es t imated cost  fo r  

p rov id ing  the  serv i ce  in  su f f i c ien t  de ta i l  to  a l low a  

mean ing fu l  eva lua t ion  by  the  ins t i tu t ion .   Would  you  accept  

tha t  the  proposa l  d id  no t  conta in  tha t  in fo rmat ion  or  tha t  

s ta tement?  

MR MOKHESI :    Conta in  what?   The costs?  10 

ADV PRETORIUS SC:    No,  i t  d id  no t  conta in  the  to ta l  

es t imated cost  fo r  p rov id ing  the  serv i ce?  Wel l ,  le t  us  go  

there ,  i f  you  l i ke  you can show me where  i t  i s  conta ined,  i f  

you l i ke .  

MR MOKHESI :    Cha i r  …[ in te rvenes]  

ADV PRETORIUS SC:    I  am jus t  pu t t ing  to  you tha t  i t  does  

not  conta in  tha t  in fo rmat ion  to  t ry  and move on.  

MR MOKHESI :    The p roposa l  d id  no t  have the  costs .  

ADV PRETORIUS SC:    I  am sor ry.  

MR MOKHESI :    You say the  p roposa l  d id  no t  have  a…? 20 

ADV PRETORIUS SC:    D id  no t  have the  to ta l  es t imated  

cost  fo r  p rov id ing  the  serv i ce  in  su f f i c ien t  de ta i l  to  a l low a  

mean ing fu l  eva lua t ion  by  the  ins t i tu t ion .  

MR MOKHESI :    I t  cer ta in ly  d id  have a  un i t  cos t .  

ADV PRETORIUS SC:    Wel l ,  le t  us  have a  l ook.   I f  you  go  



28 AUGUST 2020 – DAY 257 
 

Page 114 of 212 
 

to  Free S ta te  8 ,  FS8 page 164 and to  ass is t  you we can go  

s t ra igh t  to  page  166 under  the  head ing  ra te  per  house.    

There  is  a  cost  per  house.14.30.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Bu t  there  i s  no t  a  to ta l  cos t  o f  the  

serv i ce .   In  o ther  words,  you d id  no t  know how much a t  the  

end o f  the  day the  depar tment  wou ld  have to  pay  fo r  the  

who le  serv ice .  

MR MOKHESI :    A t  the  beg inn ing ,  yes .  

ADV PRETORIUS SC:    A t  the  beg inn ing ,  yes .   Tha t  came 10 

la te r.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Bu t  no t  a t  th is  s tage.   A re  we 

agreed on tha t?  

MR MOKHESI :   Yes.   

ADV PRETORIUS SC:    Yes.   Then pa ragraph 3  on  page  

204 says under  head …[ in tervenes ]  

MR MOKHESI :    Paragraph 3  on  a  d i f fe ren t ,  no t  on  tha t  

one,  hey?  

ADV PRETORIUS SC:    No,  tha t  i s  s t i l l  the  same – no ,  no t  20 

tha t  document ,  the  one before  you,  FS7,  204.  

“Unacceptab le  unso l i c i ted  proposa ls ”  

I s  the  head ing  in  parag raph 3 .   I t  says :  

“The account ing  o f f i cer  must  re jec t  the  unso l i c i ted  

proposa l  i f  cer ta in  cond i t ions  app ly. ”  
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R igh t?   And le t  us  jus t  go  to  3 .1  (a ) .   Okay?  

“ I f  tha t  p roposa l  re la tes  to  known ins t i tu t ion  

requ i rements…”  

Now we know tha t  your  depar tment  had a  requ i rement ,  i t  

was w i th in  your  mandate  to  remove asbestos .   A re  we 

agreed thus fa r?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    The answer  i s  yes .  

ADV PRETORIUS SC:    I f  the  s tenographer  compla ins  

anymore ,  I  am go ing  to  ge t  in to  b ig  t roub le ,  Mr  Mokhes i .  10 

MR MOKHESI :    I  th ink  th is  th ing  is  a  l i t t le  b i t  fa r.   Yes?  

ADV PRETORIUS SC:    So i t  re la ted  to  known ins t i tu t iona l  

requ i rements  and wou ld  you say tha t  i t  cou ld  w i th in  

reasonab le  and  prac t icab le  l im i ts  be  acqu i red  by  

convent iona l  compet i t i ve  b idd ing  methods?   You cou ld  

have gone out  tender  reasonab ly  and prac t ica l l y.  

MR MOKHESI :    Ja  and th is  i s  what  I  was t ry ing  to  say to  

you,  Mr  Pre to r ius ,  the  o ther  p rocesses,  whether  i t  i s  

unso l i c i ted  b id ,  regu la t ion  16 .6  A and so  on ,  those are  

recogn ised b idd ing  ins t ruments .  20 

CHAIRPERSON:    P lease look th is  s ide .  

MR MOKHESI :    Sor ry.   Ja ,  those  are  recogn ised b idd ing  

ins t ruments  tha t  a lso  have an under l y ing  const i tu t iona l  

impera t ives .   So le t  us  no t  c rea te  an  impress ion  tha t  the  

convent iona l  tender ing  sys tem is  the  on ly  one because 
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th ings can go wrong even in  tha t  par t i cu la r  –  in  tha t  

convent iona l  tender ing  p rocess.   Th ings can go wrong as  

we l l .   So  tha t  i s  bas i ca l l y  what  I  am t ry ing  to  say,  le t  us  no t  

c rea te  the  impress ion  tha t  i t  i s  the  on ly  …[ in tervenes]  

CHAIRPERSON:    I  th ink  Mr  Pre to r ius ’ quest ion  was based 

on 3 .1(a )  a t  page 204 because tha t  p rov i s ion  requ i res ,  a t  

leas t  i t  seems to  me,  the  account ing  o f f i cer  to  re jec t  and 

unso l i c i ted  proposa l  i f  cer ta in  cond i t ions  ex is t .    

 The f i rs t  one,  tha t  i s  (a ) ,  i s :  

“ I f  the  proposa l  re la tes  to  known ins t i tu t iona l  10 

requ i rements  tha t  can,  w i th in  reasonab le  and  

prac t icab le  l im i ts  be  acqu i red  by  convent iona l  

compet i t i ve  b idd ing  methods. ”  

And,  as  I  unders tand what  pa rag raph (a )  means i t  seems to  

say do  not  accep t ,  as  an  account ing  o f f i ce r,  an  unso l i c i ted  

proposa l  i f  i t  wou ld  be  reasonab le  and prac t icab le  to  ob ta in  

the  same th ing  th rough the  convent iona l  compet i t i ve  

b idd ing  methods.   That  i s  my unders tand ing  o f  what  i t  

says .   I s  i t  the  same as your  unders tand ing?  

MR MOKHESI :    Yes.  20 

CHAIRPERSON:    O f  paragraph (a ) .  

MR MOKHESI :    Sor ry?  

CHAIRPERSON:    I s  my unders tand ing  o f  paragraph  (a)  the  

same as yours ,  namely  an  account ing  o f f i cer  mus t  re jec t  

and unso l i c i ted  p roposa l  i f  the  proposa l  re la tes  to  known 
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ins t i tu t iona l  requ i rements  tha t  can w i th in  reasonab le  and 

prac t icab le  l im i ts  be  acqu i red  by  convent iona l  compet i t i ve  

b idd ing  methods.   In  o ther  words,  as  I  unders tand  i t ,  the 

parag raph seems to say you mus t  remember,  account ing  

o f f i ce r,  tha t  the  pre fer red  method,  i s  the  convent iona l  

compet i t i ve  b idd ing  methods,  those are  the  pre fe r red  but  i t  

i s  acknowledged  tha t  there  may be c i rcumstances  where  

you do not  have to  use those but  i t  there fore  says i f ,  what  

i s  p roposed,  i s  known ins t i tu t iona l  requ i rements  tha t  you 

can,  as  a  depar tment  w i th in  reasonab le  and prac t icab le 10 

l im i ts  ob ta in  by  us ing  convent iona l  b idd ing  methods,  use  

convent iona l  b idd ing  methods,  do  no t  go  fo r  the  unso l i c i ted  

proposa l .   That  i s  my unders tand ing  o f  what  parag raph (a)  

says.    

My quest ion  is ,  is  my unders tand ing  the  same as  

yours?  

MR MOKHESI :    Okay,  I  hear  what  you are  say ing ,  

Cha i rperson.  

CHAIRPERSON:    H ’m? 

MR MOKHESI :    A l l  what  I  am –  you see,  the  fac t  o f  the  20 

mat te r  i s ,  we d id  no t  use  …[ in tervenes]  

CHAIRPERSON:    The compet i t i ve  convent iona l .  

MR MOKHESI :    Or  the  –  we d id  no t  use… 

CHAIRPERSON:    Convent iona l .  

MR MOKHESI :    Or,  even fo r  tha t  mat te r,  a t  the  t ime,  app ly  
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to  -  you know,  to  come to  a  dec is ion  tha t  says th is  -  you 

know,  w i th  the  adv i ce  o f  the  prac t i t ioner  a t  the  t ime.   Th is  

we th ink  w i l l  qua l i f y  as  unso l i c i ted  b ids  because what  was 

in  the  m ind in  tha t  par t i cu la r  po in t  was the  most  

appropr ia te  method w i l l  be  the  16 .6  A and tha t  i s  where  we 

are  because r igh t  now Mr  Pre to r ius  i s  quest ion ing  me on 

the  issues o f  the  unso l i c i ted  –  wh i le  I  cons ide r,  th is  l i ke  

unso l i c i ted  b id ,  I  accept ,  I  accept  tha t ,  on  h inds igh t ,  say  

th is  i s  what  wou ld  have happened but  the  fac t  o f  the  mat te r  

i s ,  i t  d id  no t  happen tha t  way.  10 

CHAIRPERSON:    Yes.  

MR MOKHESI :    We app ly,  as  I  have ind ica ted  ear l ie r  on ,  

tha t  we app ly  a… 

CHAIRPERSON:    A wrong… 

MR MOKHESI :    Yes.  

CHAIRPERSON:    Law or  v i s ion(? ) .  

MR MOKHESI :    The wrong sect ion .  

CHAIRPERSON:    Ja .   Yes,  bu t  what  Mr  Pre tor ius  i s  t ry ing  

to  do  is  to  t ry  and make su re  tha t  we a l l  unders tand where  

there  is  common ground inc lud ing  your  own unders tand ing  20 

o f  the  s i tua t ion  so  tha t  we can see where  the re  may be  

d i f fe rences so  tha t  i s  why he was  say ing  th is  requ i rement  

here  contempla tes  tha t  the  accoun t ing  o f f i cer  shou ld  re jec t  

an  unso l i c i ted  p roposa l  i f  i t  re la tes  to  known ins t i tu t iona l  

requ i rements  tha t  can w i th in  reasonab le  and p rac t ica l  
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l im i ts  be  acqu i red  by  convent iona l  and compet i t i ve  b idd ing  

methods.  

My unders tand ing  o f  what  you are  say ing  -  and I  am 

t ry ing  to  make su re  we make p rog ress -  my unders tand ing  

o f  what  you are  say ing  is ,  you accept  tha t  th is  requ i rement  

–  you accept  tha t  th is  p roposa l  re la ted  to  known 

ins t i tu t iona l  requ i rements  and i t  i s  no t  your  case tha t  the  

depar tment  cou ld  no t  w i th in  reasonab le  and prac t icab le  

l im i ts  acqu i re  these serv i ces  by  convent iona l  compet i t i ve  

b idd ing .   My unders tand ing  is  tha t  you are  no t  contes t ing  10 

tha t .  

MR MOKHESI :    I  am contes t ing  …[ in tervenes]  

CHAIRPERSON:    Yes.  

MR MOKHESI :    I  am not  contes t ing  th is  par t i cu la r  i ssue 

because i t  was never  app l ied  in  the  f i rs t  p lace .  

CHAIRPERSON:    Yes,  okay,  okay.   No,  thank you.  

ADV PRETORIUS SC:    A l r igh t .   S im i la r ly,  …[ in te rvenes]  

MR MOKHESI :    I  th ink  i t  w i l l  save the  Commiss ion ’s  t ime 

as  we l l ,  no t  to  dwel l  on  th ings tha t  we never  app l ied  them 

in  the  f i rs t  p lace .  20 

CHAIRPERSON:    Yes,  yes ,  no ,  no ,  tha t  i s  he lp fu l  because  

i t  makes us  to  unders tand what  i ssues you do not  contes t ,  

you accept  and then we can get  to  the  ones wh ich  may be 

contes ted  as  ear l y,  as  qu i ck l y  as  poss ib le .  

ADV PRETORIUS SC:    Wel l ,  le t  us  jus t  t ry  and summar i se  
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the  pos i t ion ,  as  I  unders tand your  answer,  Mr  Mokhes i .   

The prov i s ions in  re la t ion  to  unso l i c i ted  b ids  or  unso l i c i ted  

proposa ls  cou ld  no t  be  app l ied  i n  th is  case,  they were  

s imp ly  no t  app l i cab le .   That  i s  how I  unders tood your  

answer.  

CHAIRPERSON:    Le t  me see i f  I  can  …[ in tervenes]  

MR MOKHESI :    Okay,  p lease ass i s t ,  Cha i rperson.  

CHAIRPERSON:    My unders tand ing  o f  you r  pos i t ion  is  tha t  

you accept  tha t  even the  prov is ions re la t ing  to  unso l i c i ted  

proposa ls  were  no t  compl ied  w i th  i n  th is  case.  10 

MR MOKHESI :    Yes because we never  …[ in tervenes]  

CHAIRPERSON:    You answered tha t .  

MR MOKHESI :    We never  app l ied  …[ in tervenes]  

CHAIRPERSON:    You never  app l ied  them,  there fore  

…[ in tervenes]  

MR MOKHESI :    We ins tead used a  d i f fe ren t  method.  

CHAIRPERSON:    Yes,  yes .  

MR MOKHESI :    Which  tu rned out  no t  to  be  the  cor rec t  

method.  

CHAIRPERSON:    Yes.   But  you  have a l ready sa id  you  20 

accept  tha t  in  h inds igh t  –  you say what  shou ld  have been  

done is  to  see whether  these prov is ions were  – cou ld  be  

app l ied .  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Yes.  
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MR MOKHESI :    I t  w i l l  serve  no  purpose to  d iscuss what  

we d id  no t  do .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    When I  have adm i t ted  tha t  th is  i s  poss ib ly  

on  h inds igh t  shou ld  have happened .  

CHAIRPERSON:    Yes,  yes ,  yes .   So maybe to  take  tha t  

one s tep  fu r the r  because I  th ink  tha t  i s  where  Mr  Pre tor ius  

was go ing ,  look ing  a t  th is  p rov i s ions,  a t  these  

requ i rements  fo r  app l i cab le  to  unso l i c i ted  p roposa ls ,  you 

wou ld  accept  tha t  s t i l l  i t  wou ld  have been d i f f i cu l t  to  app ly  10 

them or  to  say the  requ i rements  were  met  …[ in te rvenes]  

MR MOKHESI :    A l r igh t .  

CHAIRPERSON:    Because,  fo r  example ,  there  was  noth ing  

innovat ive  about  th is  repor t (? ) .  

MR MOKHESI :    Cor rec t .  

CHAIRPERSON:    You accept  tha t?   Yes?  

MR MOKHESI :    Yes,  I  am say ing  cor rec t .  

CHAIRPERSON:    Yes,  okay.  

ADV PRETORIUS SC:    So  …[ in tervenes]  

CHAIRPERSON:    I  th ink  tha t  shou ld… 20 

ADV PRETORIUS SC:    Yes,  jus t  to  summar ise  them,  Mr  

Mokhes i ,  no t  on l y  d id  you not  app ly  these p rov is ions,  you 

app l ied  d i f fe ren t  p rov is ions bu t  you cou ld  no t  app ly  these  

prov is ions because the  b id  d id  no t  comply  w i th  the  

prov is ions tha t  a re  se t  ou t  in  the  prescr ip t .   I s  tha t  a  fa r  
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summary?  

MR MOKHESI :    [ ind is t inc t  –  vo ice  muff led ]  

ADV PRETORIUS SC:    We know what  you d id  and  d id  no t  

do ,  tha t  i s  the  sub jec t  mat te r  o f  ev idence,  i t  i s  in  you r  

s ta tement .   You d id  no t  seek to  app ly  the  prov is ions 

re la t ing  to  unso l i c i ted  b ids  o r  unso l i c i ted  p roposa ls .   That  

much I  th ink  you have sa id  now,  cor rec t?  

MR MOKHESI :    Ja  and I  th ink  …[ in tervenes]  

ADV PRETORIUS SC:    P lease take  the  mask o f f .  

MR MOKHESI :    Sor ry,  so r ry.   I  th ink  even in  my s ta tement  10 

because the  issue o f  unso l i c i ted  b idd ing  is  a  f ind ing ,  to  say  

th is  i s  what  we shou ld  have done and [ ind is t inc t  –  d ropp ing  

vo i ce ] .   Nowhere  do  I  make a  re ference on the  issue o f  

unso l i c i ted  b idd ing .  

ADV PRETORIUS SC:    Yes,  no  su re .   The …[ in tervenes]  

MR MOKHESI :    Emphas is  has a lways been on the  issue o f  

the  app l i ca t ion  o f  the  16 .6  A .  

ADV PRETORIUS SC:    Yes.   So we w i l l  ge t  there ,  I  

p romise .   But ,  fo r  the  moment ,  no t  on ly  d id  you no t  app ly  

bu t  the  p ropos i t ion  tha t  i s  apparent  f rom what  we have –  20 

the  work  we have jus t  done is  tha t  you cou ld  no t  do  so  in  

any event .   You d id  no t  do  so  and you cou ld  no t  do  so  

s imp ly  because the  b id ,  the  unso l i c i ted  b id  d id  no t  comply  

w i th  the  requ i rements  o f  the  s ta tu te  and the  regu la t ions 

and the  prac t ice  no te .   I s  tha t  a  fa i r  summary.  
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MR MOKHESI :    Yes,  we –  i f  a t  the  t ime we …[ in tervenes]  

CHAIRPERSON:    Tr ied  to  app ly  them.  

MR MOKHESI :    We i t  w i l l  –  I ,  you  know,  i t  w i l l  no t  pass 

so… 

CHAIRPERSON:    Yes,  ja .  

ADV PRETORIUS SC:    Good.   Okay,  then we are  on  the 

same page.   Jus t  fo r  the  sake o f  comple teness a l though we 

know you d id  no t  do  i t  and you d id  no t  cons ider  do ing  i t  fo r  

o ther  reasons,  i t  i s  impor tan t  to  p lace  on reco rd  tha t  even 

where  an  unso l i c i ted  b id  resu l ts  in  an  agreement ,  there  i s  10 

s t i l l  a  p rocurement  p rocess tha t  must  be  gone th rough.   In  

o ther  words,  the  agreement  must  be  adver t i sed and o ther  

peop le  must  be  g iven a  chance to  en ter  the  compet i t ion ,  as  

i t  were .  

MR MOKHESI :    Ja ,  the  so l i c i ted ,  unso l i c i ted  b id  a lso  i s  

p rocess.  

ADV PRETORIUS SC:    Yes,  has i t s  own process.  

MR MOKHESI :    I t  has  i t s  own process.  

ADV PRETORIUS SC:    And i f  I  may jus t  re fe r  you to  

parag raph 5  on  page 208 tha t  even i f  an  unso l i c i ted  20 

proposa l  o r  unso l i c i ted  b id  i s  accepted,  i t  must  s t i l l  be 

sub jec t  to  a  compet i t i ve  process.  

MR MOKHESI :    So  is  a l l  o ther  … 

ADV PRETORIUS SC:    Yes,  bu t  the  answer  i s  yes .  

MR MOKHESI :    a l l  o ther  p rocesses.  
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ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    Whethe r  i t  i s  16 .6  A ,  under l y ing  to  tha t  i t  

i s  a  compet i t i ve  b idd ing  process.  

ADV PRETORIUS SC:    Bu t  the  way i t  works  in  th i s  case,  

as  I  unders tand i t ,  and I  am t ry ing  to  summar ise  so  we can  

move on.  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:    I s  tha t  once an agreement  i s  

reached w i th  a  person who has submi t ted  an  unso l i c i ted  

b id  o r  unso l i c i ted  proposa l ,  ra the r.   Unso l i c i ted  proposa l ,  10 

le t  me s t ress  tha t ,  you must  s t i l l  go  ou t  …[ in tervenes]     

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    …to  the  pub l i c  and a l low o the r  

peop le  to  make compet ing  b ids ,  co r rec t?  

MR MOKHESI :    Cor rec t .  

ADV PRETORIUS SC:    Thank you.   A l r igh t ,  then le t  us  

move on.  

CHAIRPERSON:    The answer  was  yes?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Ja ,  okay.  20 

ADV PRETORIUS SC:    And those prov is ions are  conta ined 

in  the  c i rcu la r  a t  page 208 and fo l low ing,  Free S ta te  7  to  

108 and fo l low ing  under  p rocurement ,  parag raph 5 .    

 And what  i s  a lso  in te res t ing  abou t  the  procedures  

tha t  fo l low the  acceptance o f  an  unso l i c i ted  b id  i s  the  
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p rov is ions in  parag raph 6  on  page 209,  tha t  ex terna l  

consu l tan ts  may be approached fo r  adv i ce  in  re la t ion  to  the 

b id  tha t  has been  accepted.   Do you see tha t  in  pa rag raph 

6?  

MR MOKHESI :    209?  

ADV PRETORIUS SC:     6 ,  page 209.   Do you see tha t?  

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC:    Jus t  very  b r ie f l y,  i t  makes  

prov is ion  fo r  an  account ing  o f f i cer  o r  ins t i tu t ion  to  seek  

adv ice  f rom independent  consu l tan ts  o r  exper t s  where  10 

there  may be a  need to  do  tha t .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Cor rec t?  

MR MOKHESI :    I  see  i t .  

ADV PRETORIUS SC:    R igh t ,  i f  we may then go to  the  

top ic  tha t  you have ment ioned a  number  o f  t imes and tha t  

i s  the  regu la t ion  16A 6 .6 ,  tha t  i s  the  p rov is ion  tha t  you 

have ment ioned ear l ie r.  

CHAIRPERSON:    Where  do  we f ind  i t?    

ADV PRETORIUS SC:    I t  i s  in  FS7 .  20 

CHAIRPERSON:    Same f i le  tha t  we have?  

ADV PRETORIUS SC:    Yes,  same f i le .   Jus t  to  iden t i f y  the  

document  i t  i s  page 4  o f  FS7.   Th is  i s  a  document  en t i t led :  

“Treasury  Regu la t ions fo r  depar tments ,  t rad ing  

en t i t ies ,  const i tu t iona l  ins t i tu t ions  and pub l ic  
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en t i t ies  i ssues i n  te rms o f  the  Pub l ic  F inance  

Management  Act  o f  1999. ”  

And the  regu la t ions are  da ted March 2005,  tha t  i s  apparent  

f rom page 4 .   Do you see tha t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Okay,  now i f  we go to  8 .1 .1  and I  

am ta lk ing  about  parag raph 8 .1 .1 .  

MR MOKHESI :    Oh,  the  same document .  

ADV PRETORIUS SC:    I  w i l l  ge t  there  in  a  moment .   I t  i s  

on  page 33.    10 

MR MOKHESI :    33?  

ADV PRETORIUS SC:    8 .1  dea ls  w i th  respons ib i l i t y  o f  the  

account ing  o f f i ce r  in  re la t ion  to  payments  made f rom funds  

o f  a  depar tment ,  fo r  example  in  your  case.   Do you see  

tha t  in  8 .1 .1?  

MR MOKHESI :    Yes,  I  see.  

ADV PRETORIUS SC:    And 8 .2 .1  says tha t :  

“An o f f i c ia l  o f  an  ins t i tu t ion  may not  spend o r  

commi t  pub l i c  money except  w i th  the  approva l  

e i ther  in  wr i t ing  or  by  du ly  au thor i sed e lec t ron ic  20 

means o f  the  account ing  o r  a  p roper ly  de legated o r  

au thor ise  o f f i ce r. ”  

Do you see tha t?   

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC:    Le t  us  then go th rough to  16A 
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wh ich  appears  –  i f  you  wou ld  bear  w i th  me fo r  a  moment ,  

Mr  Mokhes i .   Under  the  head Supp ly  Cha in  Management  on  

page 60.   These  now a re  the  regu la t ions tha t  have been 

issued under  the  ausp ices o f  the  Pub l ic  F inance  

Management  Act ,  they  are  par t  o f  tha t  h ie rarchy o f  cont ro l  

p rov is ions tha t  we spoke about  ear l ie r  bu t  i f  I  may re fer  

you to  16A 3 .1 ,  jus t  to  conf i rm the  pos i t ion  in  te rms o f  the  

regu la t ions.   I t  reads:  

“The account ing  o f f i cer  o f  accoun t ing  au tho r i t y  o f  

an  ins t i tu t ion  to  wh ich  these regu la t ions app ly  must  10 

deve lop  and imp lement  and e f fec t i ve  and e f f i c ien t  

supp ly  cha in  management  sys tem in  h is  o r  he r  

ins t i tu t ion  fo r  the  acqu is i t ion  o f  goods and 

serv i ces . ”  

That  i s  cons i s ten t  w i th  p rov i s ions and o ther  ins t ruments  

tha t  we have re fe r red  to .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    And then 16A 3 .2 :  

“A supp ly  cha in  management  sys tem re fer red  in  

parag raph 16A 3 .1  must  be  fa i r,  equ i tab le ,  20 

t ransparent ,  compet i t i ve  and cost  e f fec t i ve . ”  

And then there  are  var ious o the r  p rov i s ions tha t  app ly,  

aga in  m i r ro r i ng  bo th  your  p resc r ip ts  in  your  depar tment  

and your  supp ly  cha in  management  po l i cy  a t  the  bo t tom o f  

the  p i le  and the  const i tu t ion  a t  the  top  o f  the  p i le ,  co r rec t?  
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MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Then,  16A 6 .6 ,  i f  you  wou ld  go  

there ,  p lease?  

MR MOKHESI :   The fo l low ing page?    

ADV PRETORIUS SC:    I t  i s  on  page 62.  

MR MOKHESI :    62 .  

ADV PRETORIUS SC:    Th is  i s  the  prov is ion  tha t  was 

sought  to  be  app l ied  in  the  present  mat te r,  a l though you  

have made ce r ta in  concess ions tha t  i t  cou ld  no t  be .   Do I  

unders tand you cor rec t l y?  10 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    A l r igh t ,  i t  reads:  

“The account ing  o f f i cer  o r  account ing  au thor i t y  may,  

on  beha l f  o f  the  depar tment ,  const i tu t iona l  

ins t i tu t ion  o f  pub l i c  en t i t y  par t i c i pa te  in  any cont rac t  

a r ranged by  means o f  a  compet i t i ve  b idd ing  process  

by  any o the r  o rgan o f  s ta te  sub jec t  to  the  wr i t ten  

approva l  o f  such  organ o f  s ta te  and the  re levant  

cont rac tors . ”  

MR MOKHESI :    Yes.  20 

CHAIRPERSON:    I  am sor ry,  Mr  P re tor ius ,  p rec ise ly  where  

under  16A,  A6 are  you read ing?  

ADV PRETORIUS SC:    16A 6 .6  on  page 62.  

CHAIRPERSON:    16A 6 .2?  

ADV PRETORIUS SC:    Po in t  6 .  
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CHAIRPERSON:    Po in t  6?  

ADV PRETORIUS SC:    Yes on  page 62.  

CHAIRPERSON:    Oh,  okay,  a l r igh t  I  have found i t .  

ADV PRETORIUS SC:    There  are  severa l  requ i rements  

conta ined in  tha t  p rov is ion  bu t  perhaps we cou ld  shor t  

c i rcu i t  the  who le  debate  o r  the  who le  ser ies  o f  quest ions i f  

you  jus t  sa id  to  the  Cha i r  in  what  respect  i t  was incor rec t  

to  app ly  th is  p rov is ion  in  the  case o f  the  asbestos  cont rac t .  

MR MOKHESI :    I  th ink  I  w i l l  –  in  the  main  I  w i l l  ment ion  

th ree  th ings.   Yes.   Because wh ich  is  what  I  asked the  10 

supp ly  cha in  because more  o f ten  than not ,  as  an  

account ing  o f f i ce r,  you get  to  know about  p rob lems when  

they w i l l  ge t  o r  when they a re  p i cked up by  an  aud i to r.  

CHAIRPERSON:    Okay,  jus t  ra i se  your  vo ice  aga in?  

MR MOKHESI :    I  am say ing  you p ick  up  more  o f ten  than  

not ,  as  an  account ing  o f f i ce r,  you  p ick  up  when they have 

occur red ,  when p rob lems have occur red .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    And th rough e i ther  in te rna l  aud i t  o r  

ex te rna l  aud i to rs .   That  i s  when you rea l i se  tha t  there  are  20 

prob lems.    

CHAIRPERSON:   H’m.  

MR MOKHESI :    That  i s  when you rea l i se  tha t  there  are  

prob lems.   Now the  quest ions tha t  I  ask ,  there  a re  on ly  

th ree  th ings,  to  the  Supp ly  Cha in .    One,  why 16 (a) (6)  in  
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o ther  words i f  you  are  pa r t i c ipa t ing  in  a  cont rac t  o f  another  

ins t i tu t ion  i f  i t  i s  no t  a  jo in t  venture  there  i t  cannot  be  a 

jo in t  ventu re  here .   That  i s  the  f i rs t  –  those are  the  – 

second ly…[ in te rvenes] .  

ADV PRETORIUS SC:    And i t  reads:  

“The above has re fe rence to  your  p roposa l  

submi t ted  to  th is  depar tment  and your  appo in tment  

by  the  Nat iona l  Depar tment  o f  Human Set t lements . ”  

I s  there  any reason why you  addressed B lackhead  

Consu l t ing  P ty  L im i ted  and not  the  jo in t  venture?  10 

ADV PRETORIUS SC:    Sor ry  to  in te r rup t  you,  Mr  Mokhes i  

bu t  I  d idn ’ t  hear  tha t ,  i f  you  cou ld  repeat  tha t  p lease .  

MR MOKHESI :    Okay,  I ’m  say ing  the  th ree  issues tha t  I  

requested when p ick ing  up  tha t  there  i s  a  p rob lem in  te rms  

o f  the  i r regu lar i t y,  so  say,  one,  the  jo in t  venture ,  you know 

the  16 (a) (6 )  requ i res  tha t  i t  must  be  the  same company i f  

you pa r t i c ipa te  you must  par t i c ipa te  in  a  cont rac t  w i th  the  

same company.   Two,  d id  you request  documents ,  r igh t ,  

because tha t ’s  the  f i rs t  p rocess o f  –  tha t ’s  where  the  due 

d i l igence s tar t s  because you don ’ t  want  to  -   you know i f  i t  20 

is  a  regu la r  on  the  o ther  s ide  you can ’ t  regu lar ise  i t  

yourse l f  and the  on ly  way tha t  you can be in  a  pos i t ion  to  

know i s  to  ge t  a l l  the  documents ,  you know f rom the  

adver t ,  how they were  appo in ted ,  who were  the  par t i c ipants  

e tce te ra ,  e tce tera ,  a l l  tha t  in fo rmat ion .   Then you ’ l l  be  in  
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the  pos i t ion  to  ident i f y  poss ib le  r i sk  o f  any i r regu la r  

expend i tu re .   Now the  th i rd  i ssue is  a round the  issue o f  the  

un i t  p r i ce ,  r igh t  650 there ,  you can,  up  to  a  po in t ,  i f  you  

par t i c i pa te  increase the  pr i ce  because,  indeed,  the  Free  

S ta te  Prov ince,  i t ’s  a  vast  p rov ince but  they know tha t  you  

have to  ge t  –  make a  mot iva t ion  to  Treasury,  Treasury  

wou ld  have to  a l low you to  be  ab le  to  increase tha t .   I f ,  fo r  

any reason,  you  have to  dev ia te  f rom the  ex is t ing  pr ice .   

So,  those th ree  i ssues,  because they were  no t  compl ied ,  

tha t ’s  what  made us  to  be  where  we are  in  the  main .   10 

Obv ious ly,  you know,  there  are  o ther  p rocesses when 

i r regu lar  expend i tu res ,  there ’s  a  f ramework  tha t  de f ines 

what  you have to  do  and so  on  and  so  on .  

ADV PRETORIUS SC:    A l r igh t ,  we l l  perhaps you cou ld  

ass is t  us  w i th  the  prov is ions tha t  you re fer  to  in  due course  

but  i f  I  may jus t  see i f  I  unders tand you  

cor rec t…[ in tervenes] .  

CHAIRPERSON:    Jus t  one second ,  had you f in ished?  

MR MOKHESI :    Ja .  

CHAIRPERSON:    Oh,  okay.  20 

ADV PRETORIUS SC:    The f i rs t  i ssue you ra i sed was tha t ,  

in  o rder  to  app ly  th is  p rov is ion ,  16(a )  6 .6  o f  the  Treasury  

regu la t ions,  in  o rder  to  par t i c ipa te  in  a  cont rac t  tha t  has  

been entered i n to  an  executed e lsewhere  you must  ac tua l l y  

par t i c i pa te  in  tha t  very  cont rac t ,  i s  tha t  cor rec t  and tha t  d id  
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no t  occu r  in  th is  case?  

MR MOKHESI :    You –  no t  on ly  tha t ,  bu t  you must  –  i t  must  

be  l i ke  fo r  l i ke .  

ADV PRETORIUS SC:    Yes,  r igh t  so  i t  must  be  the  same 

par t ies ,  same te rms and cond i t ions ,  same pr i ce?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Cor rec t  and tha t  d idn ’ t  occu r  in  

th is  case?  

MR MOKHESI :    I t  cou ld  no t  –  you know,  they cou ld  no t  

p ick  i t  up  because they d id  no t  request  the  documents ,  I  10 

mean th is  i s  one  o f  the  th ings,  they cou ld  no t  –  in  o ther  

words,  tha t ’s  where  the  due d i l igence s tar t .   Your  f i rs t  –  

because –  we l l  they  gave th ree  answers  wh ich  they –  

maybe I f  I  can  –  the  answers  around –  maybe le t ’s  s ta r t  

w i th  th is  i ssue o f  the  JV,  say  why.   In  the i r  op in ion ,  they  

d id  no t  see tha t  as  an  issue because I  th ink  in  one o f  the  

a f f idav i t s  a  ment ion  is  made tha t ,  one,  tha t  was appo in ted  

there  was a  lead  consu l tan t  and there fo re  d id  no t  f ind  i t  

necessary  fo r  –  d id  no t  th ink  i t  is  an  issue but  i t  i s  an 

issue.  20 

CHAIRPERSON:    Yes,  they may be hav ing  tha t  v iew but  

your  v iew is  d i f fe ren t .  

MR MOKHESI :    I t ’s  an  issue,  ja  i t  i s  an  issue.  

CHAIRPERSON:    Okay.  

MR MOKHESI :    Second ly,  on  the  issue o f  the  due 
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d i l igence to  say,  le t ’s  ge t  –  why d id  you not  ge t  documents  

f rom Gauteng,  you know,  a l l  documents…[ in tervenes] .  

CHAIRPERSON:    Which  wou ld  have g i ven them a  fu l l  

p ic tu re .  

MR MOKHESI :    I t  wou ld  g ive  you the  fu l l  p ic tu re  o f  

whethe r  th is  i s  –  th is  i s  where  we shou ld  pa r t i c ipa te  or  no t .   

Now,  one o f  the  th ings tha t  has been –  I  th ink  even  before  

the  90  you know before  the  19  Gauge i ssue,  because tha t ’s  

the  one tha t  ac tua l l y  c la r i f ies  what  must  happen,  fo r  the  

app l i ca t ion  o f  the  16(a ) (6 ) ,  a lso  take  in to  cons idera t ion  10 

tha t  th is  par t i cu la r  i ssue happened,  we had d i f fe ren t  

in te rpre ta t ion  bu t  the  fac t  o f  the  mat te r  i s ,  i f  you  have to  

do  a  –  i f  you  have to  avo id  the  r i sk  o f  i r regu lar  

expend i tu re ,  you  s t i l l  have to  do  more  and see –  so  tha t  

you don ’ t  t ransfe r  your  p rob lem to  you bas i ca l l y  and the  

response is  tha t  there  is  nowhere ,  e i ther  in  the  Act  i t se l f ,  

in  the  regu la t ions tha t  say  you must  seek documents ,  tha t  

was some o f  the  –  bu t  as  a  mat te r  o f  cou rse  you  need to  

do  tha t  so  tha t  to  avo id  th is  par t i cu la r  –  indeed i t  doesn ’ t  

say  tha t ,  s imp ly,  the i r  in te rpre ta t ion  was tha t ,  as  long as  20 

the  Account ing  O ff i cer  o f  the  o the r  ins t i tu t ion  assures you  

tha t  you,  you know,  due process has been fo l lowed  and so  

on  and so  on  tha t ’s  a l l  tha t  you need to  do  bu t  w i th  the  

advent  o f  the  90  Gauge i t  emphas ises tha t  you must  ge t  

documents .  
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CHAIRPERSON:   In  o ther  words par t  o f  what  you are  

say ing  is ,  you m ight  be  hear ing  whatever  v iew they had,  

you are  say ing ,  they had to  sa t is f y  themse lves tha t ,  what  

happened in  Gau teng was regu lar  and the  way to  do  tha t  

was to  ask  fo r  documents  and they  d id  no t  do  tha t .  

MR MOKHESI :    Yes,  because a t  the  t ime – a t  the  t ime 

when th is  –  i t  was on ly  dec la red i r regu lar  subsequent ,  a t  a  

la te r  s tage but  you cou ld  have p robab ly  have been in  the  

pos i t ion  to  ident i f y  r i sk  tha t  because o f  X ,  Y,  Z  there ’s  a  

poss ib i l i t y  tha t  th is  pa r t i cu la r  cont rac t  m ight  be  dec la red 10 

i r regu la r.   Now,  you can ’ t  regu lar ise  i t  i f  i t  has been 

dec lared i r regu lar  a t  the  source .  

CHAIRPERSON:    Yes,  Mr  Pre to r ius .  

ADV PRETORIUS SC:    I f  we cou ld  jus t  summar ise  so  that  

I  make sure  I  unders tand your  answer,  Mr  Mokhes i .   In  

o rder  fo r  the  Free S ta te  Depar tment  to  par t i c ipa te  in  a  

cont rac t  tha t  had  been entered in to  be tween the  Gauteng 

Depar tment  o f  Human Set t lements  and a  serv ice  prov ider,  

cer ta in  requ i rements  had to  be  in  p lace .   You ’ve  desc r ibed 

i t  appropr ia te ly,  I  th ink ,  when you  used the  words l i ke  fo r  20 

l i ke ,  i t  must  be  the  same serv ice  prov ider,  i t  must  be  the  

same te rms and cond i t ions  in  re la t ion  to  per fo rmance and 

pr ice  and tha t ,  tha t  shou ld  be  ev idenced by  an  examinat ion  

o f  the  documenta ry  reco rd .  

MR MOKHESI :    Yes.  
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ADV PRETORIUS SC:    And …[ in te rvenes] .  

MR MOKHESI :    Because tha t  –  i f  you  do tha t  a t  leas t  

you ’ l l  be  in  the  pos i t ion  to  reduce the  r i sk .  

ADV PRETORIUS SC:    Yes,  so  as  I  unders tand wha t  d idn ’ t  

happen in  the  Free S ta te  Depar tment  was tha t  the  ev idence  

to  show tha t  the  regu la t ion  cou ld  indeed app ly,  l i ke  fo r  l i ke ,  

was not  ca l led  fo r  o r  examined.  

MR MOKHESI :    Ja ,  remember,  I  th ink  the  19  Gauge case  

a lso  came up w i th  a  lo t  o f  o ther  i ssues in  the  process bu t ,  

indeed,  even then,  you know,  l i ke  fo r  l i ke ,  yes  tha t  shou ld  10 

be.  

ADV PRETORIUS SC:    Yes,  we l l  had they looked a t  the 

documenta t ion  in  your  Depar tment  they wou ld  have  

d iscovered tha t  i t  wasn ’ t  l i ke  fo r  l i ke ,  i t  wasn ’ t  the  same 

serv i ce  prov ide r,  i t  wasn ’ t  the  same te rms and cond i t ions  

o f  cont rac t .  

MR MOKHESI :    Yes,  in  o ther  words,  i t  was not ,  fo r  

example  the  JV issue tha t  I  a l luded  to…[ in tervenes] .  

ADV PRETORIUS SC:    Wel l  we ’ l l  come to  those i ssues in  

a  moment  when we get  to  the  de ta i l  a t  the  moment  we ’ re  20 

jus t  dea l ing  w i th  the  genera l  p r i nc ip les .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Le ts  then,  look  a t  what  ac tua l l y  

happened and hopefu l l y  we can dea l  w i th  th is  more  qu ick l y  

than we ’ve  dea l t  w i th  the  issues thus fa r  bu t  be fore  we go  
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there ,  d id  you know tha t  the  Prem ier ’s  o f f i ce  in  2010/2011  

issued a  d i rec t i ve  tha t  a l l  p rocurement  documenta t ion  

shou ld  be  sent  to  the  lega l  adv i sor  in  the  o f f i ce  o f  the 

Premie r?  

MR MOKHESI :    No,  I  was not  even…[ in tervenes] .  

ADV PRETORIUS SC:    Yes,  they pre -dated your  

appo in tment .  

MR MOKHESI :    Ja  i t  p re-dates  my appo in tment .  

ADV PRETORIUS SC:    Yes,  bu t  d id  you  

know…[ in tervenes] .  10 

MR MOKHESI :    Bu t  what  I ’ ve  seen in  the  f i les  was ,  s imp ly  

tha t  there ’s  a  cont rac t ,  I  don ’ t  know whether  i t  imp l ied  

procu rement  documents ,  I  thought  I  saw,  in  the  f i les  i t  

s imp ly  says the  cont rac ts  be  sent  to  the  S tate  Law 

Adv isors…[ in tervenes] .  

ADV PRETORIUS SC:    Wel l  we ’ l l  ge t  to  

those…[ in te rvenes] .  

MR MOKHESI :    That ’s  what  I  saw.  

ADV PRETORIUS SC:    Jus t  be fore  we go the re  then,  we ’ l l  

look  a t  the  documents ,  they ’ re  in  FS7 page 305,  i f  you  20 

want  to  go  there .  

MR MOKHESI :    305?  

ADV PRETORIUS SC:    305,  now a t  page 305,  and perhaps  

th is  i s  the  on ly  one we need to  re fer  to ,  i s  a  document  

da ted  the  23 r d  o f  June 2011,  i t  s igned by  the  D i rec tor  
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Genera l ,  in  the  o f f i ce  o f  the  Premie r  and i t  says ,  

“Submiss ion  o f  cont rac ts ,  ag reements  to  the  S ta te  

Law Adv isors  and the  o f f i ce  o f  the  Premie r,  and i t  

reads,  i t  was  brought  to  my a t ten t ion  tha t  

Depar tments  submi t  cont rac ts /agreements  w i thout  

submiss ion  o f  the  re levant  background and  

suppor t ing  documents  wh ich  inc ludes procurement  

documents” ,   

I t  then goes on to  say tha t ,  p rocurement  must  be  

fa i r,  equ i tab le ,  t ransparent ,  compet i t i ve  and cost  e f fec t i ve  10 

and i t  say,  wha t  shou ld  be  supp l ied  to  the  S ta te  Law 

Adv isor  in  the  o f f i ce  o f  the  Premier,  do  you see tha t?   That  

inc ludes a l l  p rocu rement  documents ,  cor rec t?  

MR MOKHESI :    Wel l ,  the  le t te r  –  okay the  document  tha t  

I ’ ve  seen is  th is  one,  I  th ink  307 wh ich  emphas is  the  

[ ind is t inc t  –  d ropp ing  vo ice ]  cont rac t  . . . [ in te rvenes]  

ADV PRETORIUS SC:    Wel l  le t ’s  dea l  w i th  the  one  a t  305 

f i rs t  and then we can go to  307 i f  you w ish .  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:    The one a t  305 is  da ted  23 r d  o f  20 

June 2011,  the  one a t  307 is  da ted  a  year  ear l ie r,  1s t  o f  

Ju l y  2010.   So,  in  o ther  words,  I  wou ld  assume tha t  the  

document  a t  307  cannot  over r i de  the  d i rec t i ve  in  305 to  

306,  you ’d  accept  tha t ,  I ’d  p resume? 

MR MOKHESI :    I t  cannot?  
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ADV PRETORIUS SC:    I t  cannot  over r ide  i t  because i t  p re-

dates  i t ,  in  o ther  words,  i t  was a  va l id  ins t ruc t ion  in  

305/306 the  le t te r  o f  23 r d  June  2011,  I ’m  not  sure  we  

shou ld  be  argu ing  about  th is .  

MR MOKHESI :    305.  

CHAIRPERSON:    A re  you ta lk ing  about  the  one a t  305?  

ADV PRETORIUS SC:    Yes Cha i r,  305 and 306.  

CHAIRPERSON:    Have you got  tha t  page Mr  Mokhes i?  

MR MOKHESI :    Ja  I  have 305 but  I  don ’ t  unders tand Mr  

Pre tor ius  …[ in tervenes] .  10 

CHAIRPERSON:    The quest ion ,  the  propos i t ion  okay do 

you want  to  t ry  aga in  Mr  Pre tor ius?  

ADV PRETORIUS SC:    Wel l ,  le t ’s  jus t  dea l  w i th  the  

document  a t  page 305 to  306,  cor rec t?   You ’ve  go t  tha t  

document?  

MR MOKHESI :    Yes,  I  have i t ,  305.  

ADV PRETORIUS SC:    That  document  says tha t  a l l  

p rocu rement  documents ,  background and suppor t ing  

documents  to  cont rac ts  and ag reements  en tered i n to  by  a  

Depar tment…[ in tervenes] .  20 

MR MOKHESI :    A re  you read ing  somewhere  Mr… 

ADV PRETORIUS SC:    Yes,  I ’m look ing  a t  parag raph two,  

I ’m  paraphras ing  bu t  perhaps I  shou ld  read i t  fo r  c la r i t y.  

 “ I t  was brought  to  my a t ten t ion ,  says the   

D i rec tor  Genera l  o f  the  Premier ’s  o f f i ce ,  tha t  
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Depar tments  submi t  cont rac ts /ag reements  w i thout  

submiss ion  o f  the  re levant  background and  

suppor t ing  documents  wh ich  inc ludes procurement  

documents ’ ,  

 And then paragraph th ree ,  

“ In  o rder  to  fu r ther  c la r i f y  what  i s  expected f rom 

Depar tments  when cont rac ts /agreements  are  

submi t ted  fo r  scru t iny,  the  fo l low ing must  a t  leas t ,  

accompany a l l  con t rac ts /agreements  submi t ted  to  

the  S ta te  Law Adv isors .   3 .1  Procurement  10 

documents  re la t ing  to  the  serv ice  prov ide r,  wh ich  

cou ld  inc lude the  tender  documents ,  quota t ion  

documents  or  submiss ions fo r  dev ia t ion .   3 .2  Sof t  

cop ies ,  e lec t ron i c  o f  a l l  con t rac t s /agreements .   3 .3  

Inputs / comments  o f  p rov inc ia l  Lega l  Adv isors  

re la t ing  to  the  spec i f i c  cont rac t /ag reement .   3 .4  Any 

o ther  in fo rmat ion  tha t  cou ld  be  re levant  and shou ld  

be  taken in to  account ” ,  

 In  o ther  words what  the  o f f i ce  o f  the  Premier  i s  

say ing  to  every  depar tment ,  g ive  us  fu l l  in fo rmat ion  o f  a l l  20 

procu rement  and  cont rac ts  en tered in to ,  i s  tha t  a  fa i r  

summary o f  th is  d i rec t i ve?  

MR MOKHESI :    In  te rms o f  th is  le t te r?  

ADV PRETORIUS SC:    Sor ry?  

MR MOKHESI :    In  te rms o f  th is  le t te r?  
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ADV PRETORIUS SC:    Yes,  in  te rms o f  th is  le t te r.  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:    Now the  quest ion  I  have,  i t ’s  p re t ty  

c lea r  what  th is  le t te r  says,  I  don ’ t  th ink  the re  can be much  

debate  about  i t  bu t  were  you aware  o f  th is  when you took 

o f f i ce  in  2012?  

MR MOKHESI :    No.  

ADV PRETORIUS SC:    No,  do  you know whethe r  o r  no t  

your  Depar tment  compl ied  w i th  th is  d i rec t i ve  in  re la t ion  to  

the  Free S ta te  asbestos  p ro jec t?  10 

MR MOKHESI :    I  don ’ t  know,  cer ta in ly,  f rom my s ide  I ’ ve  

never  submi t ted  any procurement  documents  th rough a l l  

th is .  

ADV PRETORIUS SC:    Okay and  do you know – or  how 

long before  you ar r i ved i n  the  Depar tment ,  Mr  Mat laka la  

had been there?  

MR MOKHESI :   He ar r i ved a f te r  me.   

ADV PRETORIUS SC:    He ar r i ved a f te r  you,  okay thank 

you.  I f  we cou ld  go  to  FS6 -  445,  tha t  i s  once aga in  to  the 

t ranscr ip t…[ in tervenes] .  20 

MR MOKHESI :    FS?  

ADV PRETORIUS SC:    FS6,  so  tha t ’s  anothe r  f i l e ,  Ms 

Ragata  w i l l  he lp  you.   I f  you  cou ld  go  to  page 445  p lease.   

There  Mr  Lampbrecht  asks  you,  in  the  f i rs t  th i rd  o f  the  

page,  445 so  can you then conf i rm tha t  th is  cont rac t ,  and 
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they ’ re  ta lk ing  about  the  cont rac t  in  the  asbestos  mat te r,  

was never  sent  to  Mr  Venter ’s  o f f i ce  and you say,  no t  to  my 

–  no t  tha t  I ’m  aware  o f  bu t  then you c la r i f y  to  say,  maybe i t  

was,  maybe not .   So,  i s  i t  cor rec t  tha t  the  pos i t ion  is ,  you  

don ’ t  have any knowledge as  to  whethe r  i t  was submi t ted  

or  no t?  

MR MOKHESI :    We have ou r  own lega l  d iv is ion  –  lega l  

un i t ,  Cha i rperson ,  so  a l l  the  cont rac t s  w i l l ,  o rd ina r i l y  be  

re fer red  to  –  and they are  respons ib le  fo r  compi l ing  the  

cont rac ts  and so  on .   I f  they  choose to  use the  S ta te  Law 10 

Adv isors  in  the  name o f  Mr  Vente r,  i t  doesn ’ t  mean tha t  we 

don ’ t  use  Mr  Venter  f rom t ime to  t ime because  o f  h is  

exper ience,  i t  does happen but  I  cannot  say  cer ta in ly,  in  

th is  ins tance…[ in tervenes] .  

ADV PRETORIUS SC:    So ,  wou ld  you have had a  lega l  

adv isor  in  your  own o f f i ce ,  tha t ’s  the  Free  S ta te 

Depar tment  o f  Human Set t lements?  

MR MOKHESI :   Yes,  we have a  lega l…[ in tervenes] .   

ADV PRETORIUS SC:    And tha t  person wou ld  have  had a  

du ty  to  look  th rough th is  cont rac t  and the  procurement  20 

process.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    D id  tha t  happen?  

MR MOKHESI :    The prac t i t ioner,  in  the  main ,  in  o ther  

words the  person  who ho ld  or  who adv ises,  par t i cu la r ly  in  
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mat te rs  o f  supp ly  cha in  processes w i l l  be  the  D i rec tor  

Supp ly  Cha in ,  however,  in  the  fo rmula t ion  o f  the  cont rac t  

and so  on  he w i l l  then,  in  the  process,  a lso  consu l t  w i th  

the  lega l  depar tment .   I  assume tha t  i t  d id  happen because 

i t  shou ld  happen tha t  way…[ in tervenes] .  

ADV PRETORIUS SC:    D id  you check whether  i t  had 

happened?  

MR MOKHESI :    I  d idn ’ t  check whe ther  i t  has  happened i t ’s  

a  mat te r  o f  course  i t  must  happen tha t  way,  he  knows.  

ADV PRETORIUS SC:    R igh t ,  we l l  th is  was an  unusua l  10 

c i rcumstance i t ’s  no t  every  day tha t  16(a)  6 .6  wou ld  app ly,  

I  unders tand,  th is  was an unusua l  c i rcumstance,  cor rec t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Was i t  no t  a  c i rcumstance tha t  

wou ld  requ i re  the  Account ing  Off i cer  to  make su re  tha t  the  

process and the  resu l tan t  agreement  was sub jec t  to  lega l  

sc ru t iny?  

MR MOKHESI :    I  was g iven an assurance tha t  i t  has  

happened.  

ADV PRETORIUS SC:    Who  to ld  you tha t  i t  had 20 

happened?  

MR MOKHESI :    The Supp ly  Cha in  Pract i t ione r.  

ADV PRETORIUS SC:    The Supp ly  Cha in  Manager?  

MR MOKHESI :    Yes,  the  Supp ly  Cha in  Pract i t ione r.  

ADV PRETORIUS SC:    Mr  Mat laka la?  
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MR MOKHESI :    Mr  Mat laka la .  

ADV PRETORIUS SC:   I f  you  go to  FS6 aga in  p lease,  once 

aga in  to  the  t ransc r ip t  o f  your  in te rv iew a t  page 460,  460-

FS6.  

MR MOKHESI :    Ja .  

ADV PRETORIUS SC:    There ,  once aga in ,  the  con t rac t  in  

th is  mat te r  was be ing  d iscussed and two th i rds  the  way 

down the  page Mr  Lampbrecht  asks ,  

“Was the  Premie r  aware  o f  th is  cont rac t ,  and your  

answer  was,  Premier  w i l l  be  aware  o f  a l l  the  10 

cont rac ts  o f  a l l  the  cont rac t  in  –  because you know 

in  the  prov ince not  spec i f i ca l l y  fo r  th is  par t i cu la r,  in  

the  same way as  my because I  repor t  to  the  MEC,  

they w i l l  know” ,  

 S imple  quest ion  is ,  wou ld  the  Premier  have known 

about  th is  cont rac t?  

MR MOKHESI :    Wel l ,  I  cannot  say  fo r  cer ta in  bu t  I  repor t  

to  the  MEC.  

ADV PRETORIUS SC:    So ,  you wou ld  have repor ted  th is  

to  the  MEC,  th is  cont rac t?  20 

MR MOKHESI :    That ’s  who I  repor t  to .  

ADV PRETORIUS SC:    The MEC wou ld  have known and I  

take  i t  f rom your  answer  the re  tha t  you in fe r  tha t  i f  the 

MEC knew i t  was l i ke l y  tha t  the  Premier  knew,  do  I  

in te rpre t  your  answer  here  cor rec t l y?   Where  you say the  
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P remie r  w i l l  be  aware  o f  a l l  the  cont rac ts  because  I  repor t  

to  the  MEC.  

MR MOKHESI :    I  cannot  say  w i th  commi tment  tha t  the  

Premie r  wou ld  know.  

ADV PRETORIUS SC:    Bu t  a re  you p repared to  s tand by  

your  s ta tement  here  on  460?  

MR MOKHESI :    To  say –  in  respec t  o f?  

ADV PRETORIUS SC:    Wel l  you say here ,  Mr  Mokhes i ,   

“The Premier  w i l l  be  aware  o f  a l l  the  cont rac ts  o f  a l l  

the  cont rac ts  because you know in  the  prov ince,  no t  10 

spec i f i ca l l y  fo r  th is  par t i cu la r,  as  the  same way as  

my because I  repor t  to  the  MEC,  they w i l l  know” ,  

 Now,  I  unders tand tha t  i t ’s  no t  en t i re ly  c lear  what  i s  

sa id  he re  bu t  I ’m  suggest ing  to  you  tha t  what  you ’ re  say ing  

here ,  the  Premier  wou ld  know because I  repor t  to  the  MEC 

and the  MEC knows.  

MR MOKHESI :    The Premie r  w i l l  be  aware  o f  –  genera l l y  

o f  the  pro jec ts  in  the  prov ince.  

ADV PRETORIUS SC:    Okay,  le t ’s  then dea l  w i th  the  

process tha t  ac tua l l y  occu r red ,  and I ’d  l i ke  to  pu t  to  you  20 

some o f  the  cor respondence between pa r t ies ,  inc lud ing  

yourse l f ,  i f  you ’ l l  j us t  bear  w i th  me  a  moment .   I f  you  wou ld  

go  to  FS8 p lease.  

CHAIRPERSON:    Have you got  FS8?  

MR MOKHESI :    Ja ,  FS8.  
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CHAIRPERSON:    Okay,  Mr  Pre to r ius ,  i s  s t i l l  go ing  to  say  

the  page number.  

ADV PRETORIUS SC:    Page  169,  tha t  i s  a  le t te r  

addressed by  yourse l f ,  tha t ’s  your  s ignature  i s  i t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Dated 19 June 2014 to  the  CEO of  

B lackhead Consu l t ing  P ty  L td .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    And i t  says  tha t  the  above has 

re ference to  your  p roposa l  submi t ted  to  th is  depar tment  10 

and your  appo in tment  by  the  Nat iona l  Depar tment  o f  

Human Set t lemen ts .   Now,  to  be  fa i r  to  you,  i f  you  look a t  

the  top  r igh t -hand corner  o f  the  le t te r  you ’ l l  see  there ,  

enqu i r ies  J  Mat laka la ,  d id  he  dra f t  th is  le t te r?  

MR MOKHESI :    He d id .  

ADV PRETORIUS SC:    R igh t ,  d id  you pay a t ten t ion  to  

what  was conta ined in  th is  le t te r  when you s igned i t?  

MR MOKHESI :    Ja ,  we d id  have a  d iscuss ion  and 

obv ious ly  i t  i s  th rough –  you know I  ac t  th rough h is  

recommendat ion .  20 

ADV PRETORIUS SC:    R igh t ,  because i f  you remember  

the  proposa l  to  –  was submi t ted  by  B lackhead and by  

D iamond Hi l l ,  do  you remember  tha t ,  on  the  cover  page? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    R igh t ,  bu t  th is  le t te r  i s  addressed  
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on ly  to  the  CEO o f  B lackhead Consu l t ing ,  do  you see tha t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:   And i t  reads,  

“The above has re fe rence to  your  p roposa l  

submi t ted  to  th is  depar tment  and your  appo in tment  

by  the  Nat iona l  Depar tment  o f  Human Set t lements . ”  

 I s  there  any reason why you addressed B lackhead 

Consu l t ing  P ty  L im i ted  and not  the  jo in t  venture?  

MR MOKHESI:  I t  was not  – you know the issue of  – of  the 

Joint  Venture you know we subsequent ly came.  I  th ink I  10 

have al ready – I  have al ready Chai rperson addressed how i t  

happened.  Because i f  you see on a l l  the let ters that  are 

wri t ten here the enquir ies has always been the Supply Chain 

pract i t ioner.   Now the only reason why i t  was addressed to 

Blackhead in my understanding there was that  i t  was 

Blackhead which was doing the work in Gauteng and had a 

contract  – sorry – and had a cont ract .   Now that  Diamond 

Hi l l  was not  part  of  Gauteng i t  only became apparent  later  

and as I  have indicated you know some of  these part icular 

issues but  . . . [ ind ist inct ]  in our account ing off ice,  is when 20 

they were you know where the bananas hi t  the fan for  lack of 

a bet ter word.   I t  is when you pick up not  through th is – the 

pract i t ioners have sa id for the people who are doing the 

work but  because of  external  audi tors ei ther internal  audi tor  

or external  audi tor i t  is them that  those part icular  issues 
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come up.  

ADV PRETORIUS SC:   Because I  understand your answer Mr 

Mokhesi  i t  is that  you addressed this let ter to Blackhead 

Consul t ing Pty Limited because you knew that  i t  was 

Blackhead that  had entered into the Gauteng contract  and i t  

was only Blackhead that  could part ic ipate in a contract  that  

had been sourced f rom Gauteng.  

MR MOKHESI:   Ja but  also let  me just  – you know I  ear l ier 

on spoke about the – the issue of  –  of  the deal  – documents.   

Now in this you know my understanding at  that  part icular 10 

t ime because normal ly i f  you get  documents then you wi l l  

know that  i t  was not  only Blackhead that  was appointed i t  

was a couple of  o ther people.   And even in that  part icular i ty  

you need to have sort  of  a – of  a bidding sort  of .   There were 

so many people that  were – there were so many companies 

that  were appointed there to do this part icular [01:12:48] .   I t  

was set  aside the issue of  i r regular i ty f i rst .   But  i t  was not  

only B lackhead that  was appointed i t  was A l ice.   So what – 

what – what present  – how this presented i tsel f  you know in 

the beginning i t  presented i tsel f  as i f  i t  is Blackhead that  20 

won the bid basical ly.   I  mean this is how i t  presented i tsel f .  

ADV PRETORIUS SC:   A lr ight .  Wel l  i f  you look at  the content  

of  th is document at  169 of  FS8 you wi l l  see references made 

to the Department  of  Human Sett lements Free State wishing 

to extend the contract  that  Blackhead had with the Nat ional  
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Department of  Human Sett lements in l ine wi th Treasury 

Regulat ion 16a66 of  2005.   Do you see that? 

MR MOKHESI:   Hm.  

ADV PRETORIUS SC:   Now that  we understand f rom other  

evidence and you can correct  th is evidence i f  you feel  i t  is  

incorrect .  That  was the appointment  of  Blackhead Consul t ing 

Pty Limited to a panel  of  serv ice providers.   Do you 

understand that  to  be the case then? 

CHAIRPERSON:   Do you want to draw his at tent ion to the 

speci f ic paragraph in the let ter? 10 

ADV PRETORIUS SC:   I f  you look at  paragraph 1 reads:  

“That  the department wishes to extend your 

current  contract  – that  is  Blackhead’s 

contract  – secured by the Nat ional  

Department of  Human Sett lements in l ine 

wi th Treasury Regulat ions Number 16a6.6 of  

2005. ”  

MR MOKHESI:   Hm.  

ADV PRETORIUS SC:   Now i t  is apparent  f rom other  

documentat ion which I  can show you in a moment as wel l  as 20 

the evidence of  the bid of  department in the Nat ional  

Department of  Human Sett lements that  what was being 

talked of  here was the appointment  of  Blackhead to a panel .   

I t  was not  an indiv idual  inst ruct ion to perform work.  

MR MOKHESI:   Oh okay.  
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ADV PRETORIUS SC:   Which had terms and condi t ions.  

MR MOKHESI:   Okay.  

ADV PRETORIUS SC:   You agree wi th that? 

MR MOKHESI:   Okay.   Yes.  

ADV PRETORIUS SC:   Do you accept  that? 

MR MOKHESI:   There was no cont ract  i t  was a panel .  

ADV PRETORIUS SC:   Yes.  

MR MOKHESI:   Okay.  

ADV PRETORIUS SC:   But  what is sought here – wel l  let  me 

just  ask you this  quest ion?  I t  seems f rom an answer you 10 

gave to an ear l ier quest ion that  even in relat ion to the 

documentat ion which would have existed in the Nat ional  

Department the Free State Department might  not  have 

requested al l  the documentat ion to understand exact ly what 

was being requested.  

MR MOKHESI:   Repeat that  Mr Pretor ius? 

ADV PRETORIUS SC:   Remember you said Mr Mokhesi  that  

there was a problem about request ing documentat ion in th is  

process.  

MR MOKHESI:   Okay.  20 

ADV PRETORIUS SC:   That  the documentat ion was not  

requested and was not  examined.  

MR MOKHESI:   Okay.  

ADV PRETORIUS SC:   And therefore,  there could be no 

proper understanding of  what was going to be extended and 
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whether i t  compl ied wi th the regulat ion.  

MR MOKHESI:   Okay.  

ADV PRETORIUS SC:   Correct? 

MR MOKHESI:   Okay.  

ADV PRETORIUS SC:   Now I  am asking does that  same 

comment apply to  the Nat ional  Department.    We know that  

you did not  ask or  no one in  your  department asked for  

documentat ion relat ing to the Gauteng contractual  posi t ion 

or  the panel  posi t ion.   Does the same comment apply to the 

Nat ional  Department? 10 

MR MOKHESI:   Yes.   Yes.  

ADV PRETORIUS SC:   I t  does.   

MR MOKHESI:   Yes.  

CHAIRPERSON:   Now at  the t ime of  sending this let ter to 

the CEO of  B lackhead did you know that  the appointment of  

Blackhead by Nat ional  –  by the Nat ional  Department of  

Human Sett lements was an appointment to a panel  as 

opposed to an appointment or  conclusion of  a contract  for  

performing work? 

MR MOKHESI:   Personal ly,  at  that  t ime i t  was not  c lear that  20 

– Chair  your quest ion is that  did I  know at  the t ime? 

CHAIRPERSON:   Ja.   At  the t ime you sent  th is let ter  to the 

CEO of  Blackhead and you wrote as you did in paragraph 1 

of  th is let ter.   Did you know that  the appointment of  

Blackhead to – by the Nat ional  Department of  Human 
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Set t lements was s imply a panel? 

MR MOKHESI:   Ja a panel  and not  a cont ract? 

CHAIRPERSON:   Yes.   Did you know that  at  that  t ime? 

MR MOKHESI:   No I  d id not  know that  i t  was a panel .  

CHAIRPERSON:   By that  t ime? 

MR MOKHESI:   Ja.  

CHAIRPERSON:   You thought i t  was a cont ract? 

MR MOKHESI:   I t  is – ja.   Unt i l  – unt i l  later to say no but  th is 

is a panel .  

CHAIRPERSON:   Yes.  10 

MR MOKHESI:   Actual ly,  the work d id not  happen.  

CHAIRPERSON:   Hm.  

MR MOKHESI:   In you know in the Nat ional  Department i t  

happened in Gauteng.  

CHAIRPERSON:   Yes.   And at  th is stage I  take i t  at  the 

stage of  th is let ter I  take i t  that  you would have known about  

the fact  that  there had been – that  Blackhead had been g iven 

a cont ract  in Gauteng.   You would have known that  by this  

t ime? 

MR MOKHESI:   No not  – I  would – I  would have known.  20 

CHAIRPERSON:   Yes because that  was the f i rst  th ing that  

was… 

MR MOKHESI:   That  Gauteng.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   Had engaged.  
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CHAIRPERSON:   Yes.  

MR MOKHESI:   In  the removal .  

CHAIRPERSON:   Yes.  

MR MOKHESI:   Sorry the assessment.   Because what t r igger  

that  I  th ink was the storm.   

CHAIRPERSON:   Hm.  

MR MOKHESI:   What happened there in Gauteng and then i t  

became necessary for them to you know – to determine what  

is the s ize of  the problem.  

CHAIRPERSON:   Yes.  10 

MR MOKHESI:   Ja.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   That  is was speci f ical ly Blackhead.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   Ja.  

CHAIRPERSON:   What I  d id not  understand when previous 

evidence was given previously wi th his regard to th is let ter 

was why you would have thought that  – you would have gone 

to the Nat ional  Department – you would have gone to the 

appointment – the appointment of  B lackhead by the Nat ional  20 

Department  for purposes of  f inding a cont ract  when in fact  

you ought to have known that  i t  was in  Gauteng where 

Blackhead had been g iven a contract .   That  is what I  d id not  

understand.  

MR MOKHESI:   What – what – you know without  – because I  
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assume my col league is going to come.  

CHAIRPERSON:   Ja.  

MR MOKHESI:   You know at  some stage – here.  

CHAIRPERSON:   I  am sorry you are sof t  – your voice is… 

MR MOKHESI:   I  am saying I  am informed that  the di rector 

Supply Chain wi l l  a lso come before the commission at  some 

future.   You know I  would – because at  al l  mater ia l  t imes in  

respect  of  th is part icu lar let ter as to why i t  went  to Nat ional  

Department and not  Gauteng.   I t  probably was you know 

during h is engagement when he was g iving or you know 10 

invest igat ing what is the most  appropriate method of  

procuring this contract .   Indeed, we started in  – in Nat ional  

Department because this was where we thought only to f ind 

– to discover that  i t  is  actual ly a panel  i t  is not  a contract .   

There i t  is not  Nat ional  Department  that  was responsible for 

– for eradicat ion of  – for the asbestos project  per se.   So i t  

is Gauteng and of  course the DG who served did indicate 

that  issue to say here is a panel .  

CHAIRPERSON:   Yes 

MR MOKHESI:   I t  is not  a contract .  20 

CHAIRPERSON:   Yes.   Okay Mr Pretor ius.  

ADV PRETORIUS SC:   We understood f rom evidence al ready 

given Mr Mokhesi  that  the Nat ional  contract  was – or the 

Nat ional  arrangement rather I  should not  say contract  was 

the establ ishment  of  a panel  nat ional ly for  general  housing 
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matters.   Do you understand the same?  I t  was not  an 

asbestos related panel .  

MR MOKHESI:   No i t  was a general… 

ADV PRETORIUS SC:   I t  was general  housing matters.  

MR MOKHESI:   General  housing matters.  

ADV PRETORIUS SC:   Is that  correct? 

MR MOKHESI:   Ja.  

ADV PRETORIUS SC:   Now I  understood… 

CHAIRPERSON:   Was that  a yes? 

MR MOKHESI:   Yes,  Yes.  10 

CHAIRPERSON:   Ja okay.  

MR MOKHESI:   I t  was clar i f ied.  

ADV PRETORIUS SC:   You of  course signed the let ter.   Did 

you know at  the t ime and I  th ink you have answered this  

al ready what cont ract  you were seeking to extend?  Did you 

make any enqui res of  your supply chain di rector?  Did you 

say wel l  what  contract  are we extending here? 

MR MOKHESI:   Yes I  d id.  

ADV PRETORIUS SC:   And what did  he say to that? 

MR MOKHESI:   To – i t  is the asbestos cont ract .  20 

ADV PRETORIUS SC:   So did Mr Mat lakala say to you when 

you signed this le t ter addressed to the Nat ional  Department 

that  the contract  sought to be extended here was a contract  

for the removal  o f  asbestos – ident i f icat ion and removal  of  

asbestos?  Did he actual ly say that  to you? 
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MR MOKHESI:   Ident i f icat ion okay removal  because i t  had 

two phases.  

CHAIRPERSON:   I  am sorry.   Just  repeat  the answer and 

look this side ja.  

MR MOKHESI:   Oh sorry.  

CHAIRPERSON:   What did Mr Mat lakala say this Nat ional  

Department arrangement or contract  was about? 

MR MOKHESI:   The – proposal .  

CHAIRPERSON:   Hm.  

MR MOKHESI:   Was about the removal  and the 10 

CHAIRPERSON:   Disposal .  

MR MOKHESI:   Audi t  assessment.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   And disposal .   I t  was in two phases.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   So th is is the contract  that  wi l l  be 

part ic ipat ing on.  

CHAIRPERSON:   Ja.  

MR MOKHESI:   Or part ic ipat ing – yes.  

CHAIRPERSON:   Ja.   20 

MR MOKHESI:   Now in al l  th is part icular processes that  

fo l lowed subsequent ly there the in tent ion was exact ly that .   

To part ic ipate in  – because we knew that  Gauteng had 

al ready done i t .  

CHAIRPERSON:   You knew that  Gauteng was? 
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MR MOKHESI:   Gauteng had – had done i t  a l ready.  

CHAIRPERSON:   Yes,  yes.  

MR MOKHESI:   Yes we know.  

CHAIRPERSON:   Yes.   But  you – I  th ink Mr Pretor ius asked 

a quest ion and your answer seemed to suggest  that  when 

you were signing this let ter or before you signed th is let ter 

you asked Mr Mat lakala what contract  or  arrangement 

Blackhead had been appointed to in the Nat ional  

Department.  

MR MOKHESI:   Okay the confusion was – was in i t ia l ly that  10 

this was done by Nat ional  Department.  

CHAIRPERSON:   Yes.  

MR MOKHESI:   In i t ia l ly.  

CHAIRPERSON:   Ja.  

MR MOKHESI:   And hence – and that  is the reason we wrote 

to which I  wi l l  imagine to the Nat ional  Department.  

CHAIRPERSON:   Hm.  

MR MOKHESI:   And actual ly,  i t  was done by [01:25:52] .  

CHAIRPERSON:   Hm.  So are you saying at  the t ime of  

s igning this let ter  you were not  aware that  i t  was Gauteng – 20 

the Gauteng Provincial  Government? 

MR MOKHESI:   Yes.  

CHAIRPERSON:   That  had given an asbestos contract  to  

Blackhead. 

MR MOKHESI:   Yes.  
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CHAIRPERSON:   You were not  aware of  that? 

MR MOKHESI:   No I  was not .  

CHAIRPERSON:  At  th is t ime.  

MR MOKHESI:   Yes.  

CHAIRPERSON:   That  is what you are saying? 

MR MOKHESI:   Ja.  

CHAIRPERSON:   And did you say you discussed i t  wi th Mr 

Mat lakala and he also – his understanding was also that  … 

MR MOKHESI:   I t  was a Nat ional  Department.  

CHAIRPERSON:   The Nat ional  Department of  Human 10 

Sett lement is the one that  had provided Blackhead.  

MR MOKHESI:   Yes.  

CHAIRPERSON:   With a cont ract  for asbestos.  

MR MOKHESI:   Whereas i t  was only a panel .  

CHAIRPERSON:   Hm.  

MR MOKHESI:   I  am saying whereas i t  was only a panel .  

CHAIRPERSON:   Yes,  yes but  you say that  was the 

understanding of  both of  you? 

MR MOKHESI:   That  was the understanding.  

CHAIRPERSON:   Yoursel f  and Mr Mat lakala? 20 

MR MOKHESI:   And Mat lakala.  

CHAIRPERSON:   Okay.  

ADV PRETORIUS SC:   So I  understand your evidence when 

you signed this  let ter you actual ly  asked Mr Mat lakala wel l  

what  cont ract  is being extended here that  was entered into 
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by the Nat ional  Department of  Human Sett lements and you 

say that  Mr Mat lakala told you that  i t  was an asbestos 

re lated cont ract .  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Did you ask to see any 

documentat ion in th is regard? 

MR MOKHESI:   No.  

ADV PRETORIUS SC:   To assure yoursel f  that  th is  was in  

fact  correct .  

MR MOKHESI:   Remember we – when we – when i t  later  10 

turns out  that  i t  is actual ly not  you know in – in Nat ional  

Department i t  is only in  

ADV PRETORIUS SC:   Gauteng.  

MR MOKHESI:   No,  no.   I t  is only a panel .   So when i t  later 

turned out  that  i t  is only a panel  there is no contract  actual ly 

the work was done by Gauteng.   I  have already eluded 

earl ier on that  the documents that  normal ly – you know when 

you do – when you part ic ipate in a contract  of  th is nature the 

thing that  you have to do is also to request  the documents.   

And somet imes these documents are voluminous.   The mere 20 

assurance – because I  am not  ta lk ing about an intern          

here we are not  ta lk ing about and in tern we are talk ing about  

a senior manager.  I f  you give me an assurance that  indeed 

you have done your work that  is suff ic ient  for me part icular ly 

i f  you this – you know because documents – procurement 
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documents are voluminous.   Now I  do not  have – I  s imply 

have to get  an assurance that  indeed you have fol lowed due 

process.  

ADV PRETORIUS SC:   Wel l  that  is… 

MR MOKHESI:   In  that  … 

ADV PRETORIUS SC:   That  is… 

MR MOKHESI:   So that  assurance was given to me.  

ADV PRETORIUS SC:   Yes that  is a further quest ion but  the 

quest ion is and I  th ink you have answered i t  that  you did not  

ask for documentat ion you rel ied on an assurance? 10 

MR MOKHESI:   Yes we – we al l  do.   Also take into 

considerat ion you know I  – how many people report  to me 

and i t  is eleven people who are my di rect  report ing plus the 

dist r ict  and the d ist r ict  as wel l  they report  – my sphere of  

control  is – i t  is  very wide.   Now I  am not  ta lk ing about  

interns here.   I  am talk ing about senior managers who in  

their  own r ight  can also be in future the Account ing Off icer.   

So i f  a person who has been – or people who have been in  

the supply chain – I  mean they – they – the supply chain 

pract i t ioners almost  on a month ly basis you know they have 20 

their  own supply chain forums.  They at tend – and that  is 

also the reason why they – they have to be in al l  the 

commit tees of  procurement to advise other  members as wel l .   

So we are not  ta lk ing about  a – you know somebody who – 

who is an intern and so on.  
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CHAIRPERSON:   Okay I  th ink – I  th ink you… 

MR MOKHESI:   So i t  depends what the level  of  assurance 

that  we – you know how far should I  real ly in  certain  

instances demand al l  those part icular documents.   He knows 

I  do not  have to  te l l  h im.  I  do not  have to  te l l  anybody 

part icular.   He knows.  He has been employed for that  he is  

being paid for that .  

CHAIRPERSON:   Okay I  guess the – the short  answer is that 

you d id not  ask for documents but  Mr Mat lakala gave you an 

assurance that  put  you at  ease,  is that  r ight? Ja okay.  10 

ADV PRETORIUS SC:   Would you have expected as his  

report ing off ic ia l  – would you have expected him to have 

looked at  the documents? 

MR MOKHESI:   I  would have expected him to do so.   I  wi l l  

have – to have documents – a l l  the documents wi th us.  

ADV PRETORIUS SC:   And would you accept  as other 

wi tnesses before on this topic have test i f ied that  you cannot 

extend a panel .   You can only extend a contract  wi th terms 

and condi t ions.  

MR MOKHESI:   Ja we part ic ipate in a contract  not  in a 20 

panel .   A panel  – a panel  ordinar i ly  has – you know you are 

at  the funct ional i ty base you know.  You qual i fy them and say 

r ight  the 10 or the 15 or the 30 of  you qual i fy to do – to be 

on the panel .  

ADV PRETORIUS SC:   Yes.  
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MR MOKHESI:   But  even then,  as you go forward,  they st i l l  

have to compete.   Because what wi l l  remain now is a pr ice in 

the main.  

ADV PRETORIUS SC:   Yes on the same day that  you wrote 

to Blackhead Consul t ing Pty L imi ted you appear to have 

wri t ten to the Di rector Genera l  Department of  Human 

Sett lements Mr Zulu and that  let ter  appears at  page 214.9 of  

FS1 and I  am sorry to make you shuff le bundles yet  again Mr 

Mokhesi  but  i f  you would go to Free State 1.  

CHAIRPERSON:   FS1.  10 

ADV PRETORIUS SC:   Page 214.9.   I t  is not  the most  legible 

document.  

CHAIRPERSON:   What is the page? 

ADV PRETORIUS SC:   214.9 

CHAIRPERSON:   214.9.   Are you managing there Mr 

Mokhesi?  Do you need assistance f rom somebody?  I  th ink 

he is f ine.  

MR MOKHESI:   This one.   Oh.    

CHAIRPERSON:   214? 

ADV PRETORIUS SC:   Point  9 Chai r.  20 

CHAIRPERSON:   Point  9.    

MR MOKHESI:   Page? 

ADV PRETORIUS SC:   Page 214.9.   I  must  apologise i t  is  

not  ent i re ly legible hence the dark background but  i t  is more 

or less in the same terms as the let ter we have just  referred 
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to addressed to B lackhead.  I t  is asking for part ic ipat ion in a 

Nat ional  cont ract .   Do you see that? 

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   And I  presume the same comments 

that  you made about documentat ion and the l ike would 

apply?  Correct  and your rel iance on Mr Mat lakala’s  

assurances.  

MR MOKHESI:   Yes.  

ADV PRETORIUS SC:   Correct? 

MR MOKHESI:   Yes.  10 

ADV PRETORIUS SC:   Then i f  we could go to  another 

document.   I t  is a let ter f rom yoursel f  to a Ms Diedericks 

dated 15 Ju ly 2014 and i t  appears in FS2 at  page 111. 

MR MOKHESI:   FS2.  

ADV PRETORIUS SC:   Chai r  I  see i t  is four  o ’c lock may I  

ask what the intent ions are? 

CHAIRPERSON:   Let  us talk  about  whether  we – what we 

wi l l  do.   I  suspect  that  everyone prefer that  we f in ish i f  we 

can but  i t  might  not  be possible.  

ADV PRETORIUS SC:   Wel l  that  is an understatement Chai r.  20 

CHAIRPERSON:   Wel l  you – you are on the podium there 

what do you suggest? 

ADV PRETORIUS SC:   Wel l  Chai r.  

CHAIRPERSON:   You know how long you st i l l… 

ADV PRETORIUS SC:   I  am qui te wi l l ing to proceed i f  that  is 
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in order wi th everybody else.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   We have a wi tness and other  part ies 

present  who should perhaps be consul ted.  

CHAIRPERSON:   Ja no,  no we – I  wi l l  be – I  wi l l  be asking 

Mr.  

ADV PRETORIUS SC:   But  we must  bear in mind that  I  wi l l  

not  f in ish today.  

CHAIRPERSON:   Yes 

ADV PRETORIUS SC:   And that  both Mr Mokhesi  and Mr 10 

Sodi  have to come back.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   And we could t ry  and arrange for  

them to come back on a single day.  

CHAIRPERSON:   Yes of  course the more we do today even i f  

we do not  f in ish the bet ter the chances are that  we can f ind 

another space.  

ADV PRETORIUS SC:   Yes Chai r.  

CHAIRPERSON:   Somewhere you know and there is  not  a lot  

of  space.  20 

ADV PRETORIUS SC:   No I  understand that  ent i re ly Chai r.  

CHAIRPERSON:   So.  

ADV PRETORIUS SC:   We are pressured.  

CHAIRPERSON:   Yes.  

ADV PRETORIUS SC:   Provided we… 
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CHAIRPERSON:   As long as your… 

ADV PRETORIUS SC:   Have a reasonable l imi t .  

CHAIRPERSON:   What is your own est imate of  how much 

t ime you might  st i l l  need? 

ADV PRETORIUS SC:   Three hours Chai r.  

CHAIRPERSON:   Three hours? 

ADV PRETORIUS SC:   Yes.  

CHAIRPERSON:   Okay.   Mr Mpofu what is your si tuat ion? 

ADV PRETORIUS SC:   You may be more persuasive than 

me.  10 

ADV MPOFU SC:   I  can just  speak f rom here? 

CHAIRPERSON:   You can speak f rom there ja.  

ADV MPOFU SC:   Thank you.   I  am sorry Chai r  I  have to si t  

down this is – these are too… 

CHAIRPERSON:   No,  no that  is f ine.  

ADV MPOFU SC:   Too low yes.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Chairperson you have – you take – you 

took the words out  my mouth.   My f i rst  quest ion was whether  

there is a l ikel ihood of  f in ishing or not .  20 

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Because i f  there is not .  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Then at  least  we – we do not  need to 

invest  more – much more t ime.  And my second quest ion was 
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how much longer? 

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Mr Pretor ius has indicated another  three 

hours.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   Chai r  to put  i t  b l indly I  would prefer  

therefore that  we stop as soon as possible  on the 

understanding that  we al l  go ing to  have to come back and 

what I  understand is that  Mr Pretor ius wants to  – to for the 

next  occasion to have two witnesses back to back let  us say 10 

maybe use the three hours for us and then another couple of  

hours for somebody else.   So that  – we are qui te comfortable 

wi th that  Chai r.   The – wel l  of  course in the – I  am sorry.   In  

our case the three hours might  actual ly not  be three hours.  

CHAIRPERSON:   Yes.  

ADV MPOFU SC:   Because as soon as we get  to the stage 

where we fee l  that  there is a r isk of  sel f - incr iminat ion.  

CHAIRPERSON:   Ja.  

ADV MPOFU SC:   I t  might  wel l  be shorter.  

CHAIRPERSON:   Ja.  20 

ADV MPOFU SC:   But  so far,  we are st i l l  f ine.  

CHAIRPERSON:   Ja.   Wel l  my incl inat ion is that  i f  Mr 

Pretor ius says i t  is about  three hours that  he est imates he 

might  take would be that  maybe we – we cont inue even i f  i t  

is just  for one more hour.   Because i f  what  is lef t  should take 
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two hours that  should be easy even to f i t  into an evening 

session.   L ike start ing at  four o’c lock or f ive o’clock.  I t  is  

easy to f in ish two hours i f  we cannot f ind t ime during the day 

you know. So – so that  would be my incl inat ion.  

ADV MPOFU SC:   Okay.  

CHAIRPERSON:   You have no problem with that? 

ADV MPOFU SC:   I  can l ive wi th that  Chai r.  

CHAIRPERSON:   Yes.   Mr Mokhesi  you hear what  we are 

talk ing about what is  your si tuat ion?  Are you happy that  we 

cont inue for about  another hour? 10 

MR MOKHESI:   Ja one – one hour I  am f ine.  

CHAIRPERSON:   You are in l ine wi th your Counsel? 

MR MOKHESI:   Ja one hour i t  is – I  th ink one hour  f rom now 

i t  is… 

CHAIRPERSON:   I t  should be f ine.  

MR MOKHESI:   Is  okay but… 

CHAIRPERSON:   Yes.  

MR MOKHESI:   Af ter that  I  wi l l  feel… 

CHAIRPERSON:   You might  be exhausted? 

MR MOKHESI:   Because I  have other issues.  20 

CHAIRPERSON:   Yes.  

MR MOKHESI:   That  I  have to at tend – to at tend.  But  

certainly I  am avai lable.  

CHAIRPERSON:   Yes okay.  

MR MOKHESI:   Even I  th ink I  have indicated that  ear l ier  on 
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even for the evening sessions.  

CHAIRPERSON:   Yes.   Okay no I  th ink maybe then we are 

going to – let  us take a short  break now and then we wi l l  

come back and we go for an hour and then we adjourn.  

ADV MPOFU SC:   Thanks Chai r.  

CHAIRPERSON:   We are at  four  minutes past  shal l  we 

resume at  twenty past  four? 

ADV PRETORIUS SC:   F ine Chai r.  

CHAIRPERSON:   Ja okay.   So we wi l l  adjourn now and 

resume at  twenty past  four.  We adjourn.  10 

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

MR MOKHESI :    Okay.  

CHAIRPERSON:    Okay.   Let  us cont inue.    

ADV PRETORIUS SC:    Thank you,  Chai r.   Sorry.   I  had my 

back to you.   I f  you would go to FS2, please Mr Mokhesi  at  

page 111.  

MR MOKHESI :    Page 111? 

ADV PRETORIUS SC:    Yes.   Another let ter  addressed by 20 

yoursel f ,  on the face of  i t  at  least ,  to the Head of  Department 

Gauteng dated the 15t h of  July 2014.    

CHAIRPERSON:    Yes,  Mr Pretor ius.  

ADV PRETORIUS SC:    Do you have that? 

MR MOKHESI :    Yes,  yes.  
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ADV PRETORIUS SC:    I f  you look at  paragraph 3 of  that  

let ter.    

“ I t  is,  therefore,  in th is regard that  the pr iv i lege 

hereby sought,  that  you provide wri t ten conf i rmat ion 

to extent  same in  l ine wi th your approved terms and 

condi t ions as contained in your inst ruct ion to  

perform.”  

 There i t  seems that  what is sought to be extended is  an 

instruct ion to perform work which would have contained 

approved terms and condi t ions such as speci f icat ions,  pr ice 10 

and the l ike.   Do you understand that  in the same way? 

MR MOKHESI :    Okay.   My understanding here is,  obviously 

the inst ruct ion to perform work is,  i t  is the one that  gives a 

contract  to execute the work but  there wi l l  be a contract  that  

is . . . [ intervenes]   

CHAIRPERSON:    That  is what you had in mind? 

MR MOKHESI :     Yes.  

ADV PRETORIUS SC:    But  we have seen. . .  you recal l  the 

phrase that  we referred to  th is  morning,  Terms of  Reference,  

we had seen the Gauteng Terms of  Reference but  what we 20 

do know is  that  the,  at  least  the terms and condit ions 

re lat ing to performance and the pr ice in Gauteng,  were 

di fferent  than that  entered into in the Free State.   You are 

aware of  that? 

MR MOKHESI :    Ja.  
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ADV PRETORIUS SC:    Yes.   And so we know then that  the 

. . . [ intervenes]   

MR MOKHESI :    The 6(50).   This is the 8(50).  

ADV PRETORIUS SC:    I  am sorry? 

MR MOKHESI :    That  is what you are referr ing to? 

ADV PRETORIUS SC:    The 6(50) and 80. . .  8(50)? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes.   

MR MOKHESI :    Yes,  okay.  

ADV PRETORIUS SC:    Per uni t .   There are other 10 

di fferences but  I  do not  necessari ly want to go into those,  

unless you wish to.   I  do not  th ink i t  is relevant  for the point  

that  we make now. 

 Is that  I  understand your  evidence to be,  you would not  

have looked at  the documentat ion in  Gauteng to establ ish 

what those terms and condi t ions were.  

MR MOKHESI :    Ja,  s imply because of  the voluminous.   You 

know, procurement documents are voluminous in that .   And 

each one of  us has got  a role to do his or her work.    

 I  mean, the documents,  I  would have expected that  20 

Supply Chain in Gauteng to have suppl ied by request ,  per 

request ,  of  course,  which is part  o f  the due d i l igence to say,  

please give us al l  the documents,  you know, f rom the 

advert isement.  

 And you know documents,  tenders,  those who.. .  even 
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those that  were disqual i f ied,  you know.  Because you have to 

have that  informat ion.   You have to have that  informat ion as 

i f  i t  is you who is doing i t ,  you know. 

ADV PRETORIUS SC:    Ja.  

MR MOKHESI :    Yes,  you know.  

ADV PRETORIUS SC:    And. . . [ intervenes]   

MR MOKHESI :    That  informat ion by i tsel f  wi l l  be voluminous 

because then you also have to look at  the rest  of  the reports  

to di fferent  commit tees.   So you have to request  al l  

informat ion f rom A – Z.    10 

ADV PRETORIUS SC:    I  am not  sure that  i t  would have 

been too di ff icul t  and too voluminous a task to  simple 

establ ish what the pr ice per uni t  was in Gauteng.   Would i t?   

Simple quest ion,  what was the pr ice per uni t  in Gauteng? 

MR MOKHESI :    No,  the uni t  in Gauteng was R 650,00 a 

uni t .  

ADV PRETORIUS SC:    But  what I  am saying is,  i t  would not 

have been too d i ff icul t  to establ ish just  that  fact  before 

enter ing into a contract  in Free State at  R 850,00.    

MR MOKHESI :    I  th ink what I  have indicated previously Mr 20 

Pretor ius.   You know, I  said,  you know, af ter the fact  I  have 

asked three quest ions.   And one of  them was:   Did you ask. . .  

d id you get  permission f rom Treasury?  In other words,  did  

you make as a Supply Chain Pract i t ioner your contract  to. . .  

d id you make a . . . [ intervenes]   
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CHAIRPERSON:    Look this side again,  Mr Mokhesi .  

MR MOKHESI :    Okay sorry.   Sorry,  Chai r.    

CHAIRPERSON:    You asked three quest ions.  

MR MOKHESI :    I  asked three quest ions.   One of  the 

quest ions is:   Did you request  and make mot ivat ion to 

Treasury to. . .?  You can. . .  we can. . .  you can vary the pr ice 

but  i t  should be provided.   Treasury has approved and saw.. .  

g iven the mot ivat ion to Treasury.   Because those are the 

three quest ions that  they asked.   And one of  them was that .   

So i t  d id not  happen.   10 

ADV PRETORIUS SC:    Good.   When you asked Mr 

Mat lakala,  did you seek approval  of  Treasury to adjust  the 

pr ice,  what was the answer? 

MR MOKHESI :    Wel l ,  they could not . . .  you could not ,  you 

know.. . [ intervenes]   

ADV PRETORIUS SC:    You could not  respond? 

MR MOKHESI :    I  could not  respond. 

ADV PRETORIUS SC:    When did you ask them? 

MR MOKHESI :    Wel l ,  at  the point  when the. . .  remember,  

there was a f inding,  okay?  A cont ract . . .  in other words,  the 20 

contract  was. . .  and one of  those. . .  and one of  the issues that  

was raised around i t  was precise ly  that  part icular  point  but  

you could not  provide a mot ivat ion. . .  ag ,  a proof  that  there 

was a Treasury approval .    

ADV PRETORIUS SC:    But  the quest ion is,  when did you 
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ask him and when did he give you this fa lse assurance for. . .  

the inabi l i ty to assure you? 

MR MOKHESI :    Upon.. .  you know,  upon. . .  when one of  the 

issues in the contract .   In other words,  one of  the issues 

upon the f inding.   Let  me put  i t  that  way.  

ADV PRETORIUS SC:    Of  the Publ ic Protector? 

MR MOKHESI :    No.    

ADV PRETORIUS SC:    What f indings? 

MR MOKHESI :    The f inding by the AG.   

ADV PRETORIUS SC:    A lr ight .   Wel l ,  we have not  real ly 10 

canvassed that  but  were you aware that  the Audi tor  General  

in the Gauteng Province had declared the Gauteng contract ,  

Asbestos Cont ract ,  inval id? 

MR MOKHESI :    I  became.. .  we became subsequent ly aware 

of  that  part icular issue.  

ADV PRETORIUS SC:    Yes and were. . .  when did 

you. . . [ intervenes]   

MR MOKHESI :    At  that  t ime when this part ic ipat ion was 

happening.   I t  had not  been declared.  

ADV PRETORIUS SC:    Yes.  20 

MR MOKHESI :    Ja.  

ADV PRETORIUS SC:    Not  the Gauteng Cont ract .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    But  u l t imately the Free State 

contract  was also declared inval id by the Audi tor General  in 
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the Free State.   

MR MOKHESI :    By extension.   In other words,  i f  i t  is 

i r regular in Gauteng,  they cannot be i r regular wi th you.  

ADV PRETORIUS SC:    A lr ight .   But  I  understand that . . .  wel l ,  

when did you become aware of  that  f inding?  At  the t ime i t  

was made?  You must have,  surely.  

MR MOKHESI :    The audi t  of . . .  I  th ink i t  was 2015.  

ADV PRETORIUS SC:    Now do you know that  payments 

were made pursuant to the Gauteng. . .  to the Free State 

agreement?  Payments were made af ter the At torney 10 

General . . .  not  the At torney General ,  the Audi tor General  had 

declared the contract  inval id,  whether by extension or  not? 

MR MOKHESI :    Ja,  but  the work had al ready been done by 

that  t ime.  

ADV PRETORIUS SC:    But . . .  a l r ight .   Wel l ,  let  us just . . .  let  

me just  take i t  step by step and take a deep breath.   In the 

Free State,  the Audi tor General  declares the contract  inval id.   

Correct? 

MR MOKHESI :    I r regular.   I  do not  know i f  that  means the 

same.  20 

ADV PRETORIUS SC:    And you become aware of  that? 

MR MOKHESI :    Yes,  we became aware through the audi t  but  

th is part icular contract ,  i r regular in Gauteng . . . [ intervenes]  

ADV PRETORIUS SC:    Is i t  correct  that  af ter you became 

aware of  th is fact ,  payments were st i l l  made to the serv ice 
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provider in relat ion to the Free State cont ract? 

MR MOKHESI :    Because the work was done.  

ADV PRETORIUS SC:    Wel l ,  is that . . . [ intervenes]   

CHAIRPERSON:    I  d id not  hear that  answer.  

MR MOKHESI :    Okay.   I  am saying the work was al ready 

done.  

CHAIRPERSON:    Ja.  

MR MOKHESI :    Ja.  

CHAIRPERSON:    Okay.  

ADV PRETORIUS SC:    Wel l ,  let  me ask . . . [ intervenes]   10 

MR MOKHESI :    Now what we could not  cont inue wi th is a 

certain phase.  

CHAIRPERSON:    Yes.  

MR MOKHESI :    Of  the contract .  

CHAIRPERSON:    Okay.  

MR MOKHESI :    The only th ing that  we could. . .  because 

ordinar i ly Chai r,  i f  something is declared i rregular,  that  there 

is a certain formula that  you wi l l  have to fol low that  what  

happened, who was responsible for example and whether 

there was money that  was received.  20 

 Now,  they always say and who is responsible,  obviously 

wi l l  lead to certain consequences for that  part icular 

individual  or individuals that  caused the i rregular 

expendi ture because you would have to invest igate i t  and so 

on and so on.  
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 Now in th is instance,  work was done, completed.   Now 

the quest ions is,  overpayment of  money,  which is a point  of  

content ion even r ight  now.   

 You would recal l  a lso,  that  was a. . .  there was a case or 

a judgment which was sponsored by a pol i t ical  party.   Now I 

am aware that  i t  was not ,  or perhaps going forward i t  was. . .  

what  was decided there was not  on meri ts.  

 In other words,  whether the contract  is i r regular or not  

but  part  of  what  was in that  part icu lar judgment,  which 

perhaps may be for people l ike ourselves,  created a 10 

confusion,  was in a f inding that  says there was no 

overpayment because that  was also part  of  the issue.    

 And so whether we paid. . .  the department paid too much 

for that  or not .   Now that . . .  in that  was. . .  in that  judgment,  i t  

says there was no overpayments.   Perhaps on probabi l i t ies.   

Now i f  you have that ,  that  is the. . .  that  assert ion that  says, 

there is no overpayment,  i t  sort  of  in a way suggests that ,  

you know, money was received.    

 So what remains is i r regular expendi tures occurred.   

Who is responsible?  Then we wi l l  have to do that  part icular  20 

invest igat ion to say:   Okay how did i t  occur?  What  systems 

are we going to  put  in place to  ensure that  there is no 

recurrence of  that  in the future.    

 Now.. .  so those payments were made on those in terms 

of  that  understanding that  says at  the t ime money was 
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received.    

 However,  subsequent ly,  then came in  the invest igat ions 

by the Publ ic Protector which then is of  the v iew that ,  you 

know, instead of  assuming.    

 You know, there is an invest igat ion that  is going on.   So 

let  us wai t  for the outcome of  that  part icu lar invest igat ion 

because i t  is done independent ly  and see to what extend can 

you apply the consequence management thereaf ter.  

 I  th ink that  has happened now with the event  of  the 

re lease by the Publ ic Protector of  the report  which is  another  10 

leg because we thought we should not  do i t  internal ly  

because the al ternat ive was to do that  internal ly but  now you 

run the r isk that  i f  you blame individuals whi le you are. . .  and 

the Publ ic Protector comes in.  

 Now at  a later s tage and f inds against ,  you wi l l  then 

have to revert  back.   So the consequence management of ,  

you know, of  that  act ion is now happening because of  what 

the Publ ic Protector is. . .  

 And I  th ink i t  a lso appl ies to me as an Account ing Off icer  

and this is what is  happening.   Now,  the other part  is. . .  okay.   20 

Okay that  is. . .  Thank you.  

CHAIRPERSON:    Mr Pretor ius.  

ADV PRETORIUS SC:    The posi t ion is as fo l lows then.   The 

Audi tor  General  in the Free State declares the cont ract ,  the 

Asbestos Contract ,  i r regular  or inval id.   You cont inue to  
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make payment nevertheless and you say the reason you d id 

was because the work had been done.  

MR MOKHESI :    The work . . . [ intervenes]   

CHAIRPERSON:    And there was a judgment  which said 

there was no overpayment.  

MR MOKHESI :    Yes.  

CHAIRPERSON:    I  th ink you gave those reasons.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes,  I  understand that  but  that  we 

can invest igate as to whether that  is . . . [ intervenes]   10 

MR MOKHESI :    But  also Chai rperson,  I  th ink. . .  you know,  i f  

something has been.. . [ intervenes]   

CHAIRPERSON:    Do not  put . . . [ intervenes]   

MR MOKHESI :    Oh,  sorry.  

CHAIRPERSON:    Ja.  

MR MOKHESI :    I f  something has been declared i r regular,  

depending on i rregular i t ies,  you know.  Let  us make a simple 

example.   I  ask you to bui ld a house.   You complete the 

house.   And af ter  you have completed the house,  I  have to  

pay you.   The audi tor comes and say i t  is i r regular,  r ight .  20 

 Now you cannot  say,  I  am not  paying you and keep the 

benef i t ,  you know.   And those are some of  the considerat ions 

that  we have to take into account when you decide to . . .   

 Look,  obviously,  you cannot cont inue wi th the contract .   

The cont ract  ends there.   And we could not  also cont inue 
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wi th the second phase.  

ADV PRETORIUS SC:    A lr ight .   I  do not  want to debate the 

law with you but  the pr inciples upon which. . .  in which we 

claim, which the legal  term would be calculated,  would be 

ent i rely di fferent  f rom the cont ract .    

 I f  the cont ract  is declared i rregular,  my understanding of  

the law is,  that  the cont ract  cannot therefore be enforced 

f rom ei ther side.    

 But  i f  a party  has benef i ted unduly f rom the 

implementat ion of  the cont ract ,  there may be ci rcumstances 10 

where that  party may st i l l  recover payments but  the 

pr inciples are ent i re ly di fferent .    

MR MOKHESI :    Wel l  . . . [ intervenes]   

ADV PRETORIUS SC:    I t  would have resul ted in a di fferent  

f inancial  outcome.  But  I  do not  want to debate the law with 

you in that  regard.  

MR MOKHESI :    No.  

ADV PRETORIUS SC:    We know the facts.   Let  us just  go to  

another let ter,  p lease.   But  before we go on.   when the 

Publ ic Protector issued her report ,  payments were stopped.   20 

Correct? 

MR MOKHESI :    [No audible reply]   

CHAIRPERSON:    Is that  a yes? 

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes . . . [ intervenes]   
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MR MOKHESI :    And the reason being. . . [ intervenes]   

CHAIRPERSON:    Yes? 

MR MOKHESI :    The reason being that  one of  the issues that  

was ment ioned by the Publ ic Off icer,  was looking for  money,  

r ight .   Now you do not  cont inue when there is al ready that  

part icular f inding.  

CHAIRPERSON:    You can cont inue only. . .?  

MR MOKHESI :    I  am saying,  the reason being,  one of  the 

issues that  was raised by the Publ ic Protector,  was value for 

money.    10 

CHAIRPERSON:    Yes.  

MR MOKHESI :    So i t  needed.. .  that  also needed also to be 

exhausted indeed, to f ind out ,  indeed, is th is correct  or is  

th is not  correct?  And i t  is  also going to come out  perhaps 

because there has been a proclamat ion on this matter by 

the. . .  sorry,  by the SIU which I  th ink in their  mandate,  that  is 

also what they have to determine.    

ADV PRETORIUS SC:    You say,  va lue for money was one of  

the issues raised? 

MR MOKHESI :    I t  is one of  the issues.  20 

ADV PRETORIUS SC:    Yes.   But  I  must  say for  the record 

that  i f  the cont ract  was inval id of  a  resul t  of  anything found 

by the Audi tor General  in  the Free State,  the same or simi lar  

pr inciples of  value for money unjust  enr ichment pr inciples 

would have appl ied but  again,  perhaps we should not  debate 
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that  law.  I t  is qui te complex.  

MR MOKHESI :    But  you know this. . .  when i rregular  

expendi ture has been determined,  you know there is  a  

process what they referred to as a wri te-off .  

CHAIRPERSON:    What is the process? 

MR MOKHESI :    Of  wri te-off .  

CHAIRPERSON:    Ja,  of  wri te-off .   Wri t ing off  something,  

yes.  

MR MOKHESI :    Wri t ing of  the i r regular expendi ture.   Right? 

CHAIRPERSON:    H’m.  10 

MR MOKHESI :    And you also go through that  part icular 

process.   Now the AG wi l l  never al low you to wri te that  off  i f  

he is not  sat isf ied wi th what we have done.  Now, you know, 

i t  has been wri t ten off  basical ly.   So I  do not  know as to. . .  

because the determinat ion of  the va lue for  money as wel l ,  is  

also part  of  whether you wi l l  be al lowed to wri te off  that  

part icular i r regular expendi ture or not .    

ADV PRETORIUS SC:    Perhaps you could answer th is  

quest ion and then we can move on.   In terms of  al l  the 

regulatory prescr ipts that  would bind an account ing off icer,  i f  20 

a contract  is declared i r regular or inval id,  I  an Audi tor  

General ,  as happened in th is case,  what are the dut ies that  

rest  upon an account ing off icer? 

MR MOKHESI :    Okay the  f i rs t  th ing  is  you invest iga te .  You 

invest iga te .  Okay.  As I  have ind ica ted ,  what  happened,  



28 AUGUST 2020 – DAY 257 
 

Page 181 of 212 
 

r igh t ,  who is  respons ib le ,  d id  we rece ive  va lue  fo r  money  

because somet imes te rm inat ing  the  cont rac t  can ac tua l l y  

be  ve ry  cost ly  in  cer ta in  ins tances.   I  am not  say ing  a l l  

ins tances but  i t  there  m ight  be  pa r t i cu la r l y  in  const ruc t ion ,  

you can ac tua l l y  end up w i th  a  b igger  b i l l  than you 

ant ic ipa ted  s imp ly  because you  chose to  [ ind is t inc t  –  

d ropp ing  vo ice ]  

A lso  tak ing  in  cons ide ra t ion  tha t ,  you know,  your  

own in te rna l  i ssues cannot  be  –  okay,  I  suppose I  am 

ta lk ing  to  a  judge and a  lawyer  here  bu t  your  own  in te rna l  10 

issues cannot  be  a t  the  pre jud i ce  o f  ex terna l  par t i es  who 

are  no t  par t  o f  your  p rocesses.   They have de l i ve red what  

you asked  fo r  and then you come up a t  a  la te r  s tage and 

say no ,  no ,  th is  cont rac t  i t  i s  i r regu la r  and there fo re  I  am 

not  go ing  to  pay you but  you keep the  benef i t .  

I  unders tand –  look,  I  do  no t  want  to ,  as  you say,  Mr  

Pre tor ius ,  you know,  I  am not  a  lawyer,  so  –  bu t  tha t  i s  

bas ica l l y  somet imes where  you have to ,  you know,  app ly  

your  m ind in  te rms whethe r  you have to  no t  to  pay and i f  

you are  no t  go ing  to  be  –  why are  you not  pay ing  i f  you  20 

have rece ived a  va lue  and what  in fo rms tha t .  

ADV PRETORIUS SC:    Le t  us  avo id  lega l  te rm ino logy then 

because i t  seems to  me tha t  the  pr inc ip les  tha t  you have 

been dea l ing  w i th  now are  re f lec ted  a t  leas t  to  an  ex ten t  in  

the  law but  le t  us  leave the  law to  one s ide .   As  I  
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unders tand your  p ropos i t ion  now is  tha t  once you had  

learn t  tha t  the  cont rac t  was i r regu lar  you wou ld  have 

invest iga ted  whether  there  was va lue  fo r  money rece ived 

by  the  depar tmen t  fo r  wh ich  i t  shou ld  have pa id  or  shou ld  

pay.   Do I  unders tand the  propos i t ion  cor rec t l y?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    D id  you –  you say yes?  

MR MOKHESI :    Yes,  I  am say ing  you invest iga te  and… 

ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    And what  happened.  10 

ADV PRETORIUS SC:    Yes and par t i cu la r l y  under  the  

head ing  va lue  fo r  money.  

MR MOKHESI :    H ’m.  

ADV PRETORIUS SC:    Because,  as  I  unders tand your  

p ropos i t ion ,  i f  you  have rece ived va lue  fo r  money you 

shou ld  pay fo r  i t .  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    D id  you  invest iga te  whether  the  

depar tment  had rece ived va lue  fo r  money?  

MR MOKHESI :    Yes,  we –  obv ious l y  we use the  in te rna l  20 

exper t i se  to  say  okay,  f ine .   In  respect  o f  th is  par t i cu la r  

p ro jec t ,  d id  we rece ive  –  d id  the  work  –  was the  work  done  

as  i t  was supposed to  have been done? 

ADV PRETORIUS SC:    They are  two d i f fe ren t  quest ions,  

Mr  Mokhes i .   The f i rs t  quest ion  and what  you  have been  
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speak ing  about  i s  va lue  fo r  money,  no t  whe ther  the  

cont rac t  –  the  pe r fo rmance under  the  cont rac t  was car r ied  

ou t .   The quest ion  is  va lue  fo r  money.   Because,  

remember,  the  cont rac t  i s  now se t  as ide ,  i t  i s  i r regu lar.   So 

we a re  now look ing  a t  va lue  fo r  money.   D id  you  

invest iga te  whether  the  depar tmen t  had rece ived va lue  fo r  

money?  

MR MOKHESI :    Yes,  we d id  invest iga te  whether  the  

depar tment  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV PRETORIUS SC:    Who d id  tha t  invest iga t ion?  10 

MR MOKHESI :    The product  management  un i t  d id  tha t  

invest iga t ion  in  te rms o f  the  te rms o f  what  was supposed  

to  happen and tha t .   So tha t  we d id .  

ADV PRETORIUS SC:    No,  once aga in ,  I  am ask ing  about  

the  prospect  –  o r,  no t  the  prospect ,  the  concept  o f  va lue  

fo r  money wh ich  you have jus t  ra ised.   D id  you ask  fo r  an  

invest iga t ion  to  be  conducted when i t  was drawn to  your  

a t ten t ion  tha t  the  cont rac t  was i r regu la r,  be  conducted in to  

whethe r  the  Free  S ta te  depar tmen t  had rece ived va lue  fo r  

money as  opposed to  whether  the  te rms o f  the  cont rac t  had  20 

been car r ied  ou t?  

MR MOKHESI :    Mr  Pre tor ius ,  I  th ink  I  have answered tha t  

quest ion ,  I  sa id  we d id .   You might  no t  ag ree in  te rms o f  

what  jus t  t ransp i red  perhaps r igh t  now,  Cha i rpe rson ,  to  say  

-  I  do  no t  th ink  you d id  and so  …[ in tervenes]  
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ADV PRETORIUS SC:    Was th is  invest iga t ion  car r ied  –  I  

am sor ry  …[ in tervenes]  

CHAIRPERSON:    Le t  h im f in ish ,  Mr  Pre tor ius .  

MR MOKHESI :    In  the  normal  cou rse  o f  events .   You know,  

when an i r regu lar  expend i tu re  happens,  tha t  i s  exact l y  

what  you d id  and  the  AG wi l l  never  a l low you because they  

w i l l  a lso  do  i ndependent ly,  o f  course  th rough a  sample  

bas is  because i t  i s  no t  about  –  the  sample ,  there  are  

invest iga t ions as  we l l  to  say  f ine ,  was -  you know,  on  the  

bas is  o f  a  spot  check.   I f  fo r  any o ther  reason they  are  no t  10 

happy around what  we d id ,  they w i l l  no t  a l low tha t  to  be 

wr i t ten  o f f ,  they  w i l l  no t  a l low tha t  i r regu lar  expend i tu re  to  

be  wr i t ten  o f f .   

 So  maybe not  to  your  sa t is fac t ion ,  I  do  no t  know,  

bu t  we d id .  

ADV PRETORIUS SC:    Wel l ,  the  quest ion  tha t  a r i ses  ou t  

o f  what  you have  sa id ,  Mr  Mokhes i ,  le t  us  take  i t  s tep-by-

s tep .   When you  learn t ,  as  account ing  o f f i ce r,  o f  the  fac t  

tha t  the  cont rac t  had been dec lared i r regu la r,  r igh t?   You,  

as  account ing  o f f i cer,  must  have  been concerned  hav ing  20 

rece ived tha t  in fo rmat ion ,  sure l y?  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:    Yes,  r igh t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    What  was impor tan t  to  the 
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depar tment  and par t i cu la r l y  yourse l f  in  regard  to  whethe r  

fu r ther  payments  shou ld  be  made was whe ther  the  

depar tment  had rece ived va lue  fo r  money.  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    D id  you ask  anyone to  invest iga te  

whethe r  the  depar tment  had now rece ived va lue  fo r  

money?  

MR MOKHESI :    I  jus t  sa id  we d id ,  a l r igh t?  

ADV PRETORIUS SC:    Who d id  you ask?  

MR MOKHESI :    There  a re  two –  no ,  the  p roduct ion  –  ag ,  10 

sor ry,  the  pro jec t  management  un i t  and the  head  o f  the 

pro jec t  management  un i t  i s  Mr  [ ind is t inc t ]  30 .17 ,  bu t  

coup led  w i th  tha t ,  we a lso  had th is  cour t  judgment  wh ich ,  

in  a  way,  suggested tha t  there  was no ove rpayment  

because tha t  was  a lso  the  concern  because we might  have 

overpa id  in  th is  ins tance.  

ADV PRETORIUS SC:    A l r igh t .  

MR MOKHESI :    And i t  was a lso  a  mat te r  o f  contes ta t ion  in  

cour t  as  to  whether  we d id  o r  d id  no t  bu t ,  you know,  the  

cour t  d id  no t  p ronounce i t se l f  on  whethe r  the  cont rac t  was 20 

i r regu lar  and tha t  was not  [ ind is t inc t  –  d ropp ing  vo i ce ]  bu t  

they d id  pronounce on tha t  par t ,  tha t… 

ADV PRETORIUS SC:    That  cour t  judgment ,  you cou ld  

g ive  us  a  re ference,  I  p resume? 

MR MOKHESI :    Yes,  tha t  i s  how I  unders tood i t ,  tha t  
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…[ in te rvenes]  

ADV PRETORIUS SC:    The  invest iga tors  may ask  

…[ in tervenes]  

MR MOKHESI :    And a lso ,  in te rna l l y  go t  assurance  f rom -  

you know,  f rom the  lega l  d iv is ion  tha t  indeed i t  says  –  i t  

bas ica l l y  says we  d id  no t  overpay.  

ADV PRETORIUS SC:    Wel l ,  the  ev idence before  the  

Commiss ion  to  da te  ind ica tes  tha t  there  was a  gross  

overpayment  bu t  le t  us  pu t  tha t  as ide  fo r  the  moment ,  I  

wou ld  l i ke  to  in te r rogate  tha t  judgment  and perhaps we 10 

cou ld  a  re fe rence  f rom your  a t to rneys in  due course .    

 But  the  quest ion  I  have is ,  you asked the  p ro jec t  

management  un i t  to  invest iga te  the  issue o f  va lue  fo r  

money.   D id  they prov ide  you w i th  a  wr i t ten  repor t?   Yes?  

MR MOKHESI :    Ja ,  no rmal l y  what  w i l l  happen is  tha t  – 

because the  prepara t ion  o f  –  we  wou ld  have a  reg is te r  o f  

a l l  the  i r regu lar  expend i tu res  tha t  have been ident i f ied  and  

then there  w i l l  be  a  prepara t ion  on  those  i r regu la r  

expend i tu res  tha t  we –  you know,  tha t  we have been ab le  

to  reso lve  and th is  one inc luded and tha t  –  and then there  20 

w i l l  be  tha t  repor t  tha t  says –  wh ich  we can –  wh ich  we  

can,  I  th ink  we can –  wh ich  we can a lso  make i t  ava i lab le  

to  the  Commiss ion  around how tha t  was wr i t ten  o f f .  

ADV PRETORIUS SC:    Yes,  we l l ,  I  am not  sure  whether  

we are  necessar i l y  ta lk ing  about  the  same repor t  bu t  I  
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unders tood your  ev idence to  be  tha t  as  an  account ing  

o f f i cer  you wou ld  rece ived in fo rmat ion  tha t  the  cont rac t  in  

the  asbestos  pro jec t  was i r regu lar,  you wou ld  have  asked  

your  p ro jec t  management  un i t  to  invest iga te  whether  you 

had rece ived va lue  fo r  money and my quest ion  is ,  d id  you 

rece ive  a  repor t  pursuant  to  tha t  request?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    And tha t  repor t ,  was i t  in  wr i t ing?  

MR MOKHESI :    I t  was in  wr i t ing  w i th  a l l  o ther  ident i f ied  

i r regu lar  expend i tu res  and not  on ly  tha t .  10 

ADV PRETORIUS SC:    You see,  the  quest ion  I  have,  d id  

you in  th is  par t i cu la r  case ask  the  pro jec t  management  un i t  

to  repor t  to  you  in  re la t ion  to  whether  in  th is  par t i cu la r  

cont rac t  there  was va lue  fo r  money?  D id  you make tha t  

request  o r  a re  you re ly ing  on  a  genera l  p rocedure?  

MR MOKHESI :    In  every  i r regu lar  expend i tu re  va lue  fo r  

money comes in to  p lay  in  a l l  o f  tha t .  

ADV PRETORIUS SC:    Mr  Mokhes i  …[ in tervenes]  

MR MOKHESI :    Not  on ly  the  asbestos  one bu t  in  a l l  

i r regu lar  expend i tu res  tha t  have been ident i f ied ,  va lue  fo r  20 

money is  a lways …[ in tervenes]  

ADV PRETORIUS SC:    I s  tha t  a  p rac t ice  tha t  ex i s ts?  

MR MOKHESI :    I t  i s  a  p rac t i ce ,  i t  i s  a  p rac t ice  tha t  

…[ in tervenes]  

ADV PRETORIUS SC:    Wel l ,  I  am not  ask ing  about  a  
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p rac t i ce ,  I  am ask ing  you about  a  par t i cu la r  request  a r is ing  

in  the  par t i cu la r  c i rcumstances o f  th is  case.   You rece ive  a 

repor t  tha t  a  cont rac t  i s  i r regu la r,  you know tha t  cer ta in  

payments  may s t i l l  have to  be  made,  you then dec ide  tha t  

the  va lue  fo r  money is  an  impor tan t  cons idera t ion  as  to  

whethe r  these monies  shou ld  be  pa id  or  no t  and I  am 

ask ing  you whether  you requested your  p ro jec t  

management  un i t  to  g ive  you a  repor t .   You say yes.   Now I  

am not  ta lk ing  about  the  p rac t ice  tha t  ex is ts  in  re la t ion  to  

a l l  i r regu lar  expend i tu re ,  I  am ta lk ing  about  a  par t i cu la r  10 

repor t  and a  pa r t i cu la r  c i r cumstance.   D id  you ask  fo r  such  

a  repor t?  

MR MOKHESI :    Ja ,  the  repor t  –  t he  –  what  happens is  tha t  

in  a  pa r t i cu la r  year  there  w i l l  be  an  issue tha t  says the  

fo l low ing cont rac ts  o r  the  fo l low ing expend i tu re  are  

i r regu la r.   Some are  easy to  reso lve ,  some not .   Now those 

tha t  a re  easy to  –  or  those tha t  have been apparent ly  

reso lved,  then there  w i l l  be  a  one repor t  on  a l l  o f  those  

par t i cu la r  i r regu lar  expend i tu res .  

ADV PRETORIUS SC:    And tha t  happens in  tha t  p rac t ice?  20 

MR MOKHESI :    And tha t  i s  how they have been t rea ted .   

Whethe r  i t  i s  the  r igh t  th ing  to  do  or  no t ,  bu t  th is  i s  how i t  

has  been done and tha t  in fo rmat ion  w i l l  then be made 

ava i lab le  to  the  aud i to r  genera l  in  te rms o f  whether  he  

agrees or  no t .  
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ADV PRETORIUS SC:    No,  I  unders tand tha t  i f  i t  i s .  

MR MOKHESI :    So ,  I  do  no t  know what  more  I  shou ld  say.  

ADV PRETORIUS SC:    No.  

MR MOKHESI :    On th is  par t i cu la r  i ssue.  

ADV PRETORIUS SC:    Wel l ,  perhaps jus t  dea l  w i th  the  

quest ions.  

MR MOKHESI :    Okay.  

CHAIRPERSON:    Okay,  okay,  Mr  Pre tor ius ,  maybe  par t  o f  

the  prob lem is  tha t  a t  some s tage or  anothe r  on  bo th  s ides,  

I  th ink ,  the  one s tar ts  ta lk ing  be fore  the  o ther  one f in ishes.   10 

So le t  us  t ry  and avo id  tha t .  

ADV PRETORIUS SC:    R igh t ,  po in t  taken,  Cha i r,  bu t  i t  i s  

necessary  to  be  labor ious ove r  th is  i ssue,  I  am a f ra id .  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    You have re fer red ,  Mr  Mokhes i ,  to  

a  prac t ice  tha t  ex is ts  in  re la t ion  to  a  repor t  o r  repor ts  on  

a l l  i r regu lar  expend i tu re .   That  wou ld  happen regard less  o f  

whethe r  you ins t ruc ted  a  par t i cu la r  repor t  to  be  prov ided 

fo r  you.   Do I  unders tand i t  cor rec t l y?  

MR MOKHESI :    I  do  no t  why you  want  to  s ing le  ou t  th is  20 

par t i cu la r  one to  say i t  shou ld  happen d i f fe ren t ly.  

CHAIRPERSON:    Okay,  le t  us  pu t  the  quest ion  th is  way.   

I s  i t  t rue  tha t  when the re  is  i r regu lar  expend i tu re  there  w i l l  

be  a  repor t  dea l ing  w i th  i r regu lar  expend i tu re  w i thout  

necessar i l y  you ins t ruc t ing  tha t  such a  repor t  shou ld  be  
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p repared in  genera l .  

MR MOKHESI :    That  happens as  a  –  you  know 

…[ in tervenes]  

CHAIRPERSON:    As  a  prac t ice .  

MR MOKHESI :    I t  must  happen.  

CHAIRPERSON:    Yes.  

MR MOKHESI :    I t  must  –  you know,  tha t  i s  what  i s  

requ i red .  

CHAIRPERSON:    Okay,  ja ,  so  your  answer  i s  yes .  

MR MOKHESI :    Yes.   Now the  quest ion  is ,  who i s  in  the  10 

…[ in tervenes]  

CHAIRPERSON:    Hang on,  hang on.  

MR MOKHESI :    Okay,  ja .  

CHAIRPERSON:    So  do not  go  to  the  next  quest i on .   So 

the  pos i t ion  is  tha t  i f  there  has been i r regu la r  expend i tu re  

there  w i l l  be  a  repor t .   You do not  have to  ins t ruc t  

par t i cu la r l y  tha t  a  repor t  be  prepared because  i t  i s  a  

p rac t ice  or  i t  i s  requ i red ,  a l l  concerned know tha t  i t  i s  

requ i red ,  i s  tha t  r igh t?  

MR MOKHESI :    [No aud ib le  rep ly ]   20 

CHAIRPERSON:    Yes,  okay.   Now,  Mr  Pre tor ius ,  I  th ink  

tha t  c la r i f ies  a t  leas t  pa r t  o f  your  quest ion ,  you  have a  

fo l low up quest ion  I  th ink?  

ADV PRETORIUS SC:    Yes.  

CHAIRPERSON:    Ja .  
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ADV PRETORIUS SC:    So  I  unders tood you to  say now in  

th is  se r ies  o f  quest ions,  Mr  Mokhes i ,  you sa id  in  th is  

par t i cu la r  case you asked your  p ro jec t  management  un i t  

head to  g ive  you  a  repor t  on  the  issue o f  va lue  fo r  money 

in  the  asbestos  cont rac t ,  i s  tha t  co r rec t  o r  no t  cor rec t?  

MR MOKHESI :    Because they w i l l  have to  do  i t  because i t  

i s  …[ in tervenes]  

CHAIRPERSON:    Hang on,  Mr  Mokhes i ,  hang on.  

MR MOKHESI :    Okay.  

CHAIRPERSON:    A t  th is  s tage you jus t  need to  conf i rm  10 

whethe r  you d id  ins t ruc t  a  par t i cu la r  un i t  to  p repare  a  

repor t  fo r  you on whethe r  there  was va lue  fo r  money in  th is  

cont rac t .   I s  tha t  fac tua l l y  t rue?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    D id  you do tha t?  

MR MOKHESI :    Normal l y  –  normal ly  what  happens,  we  

have a  commi t tee  wh ich  we re fer  to  as  an  i r regu la r  

expend i tu re  commi t tee ,  okay?  

CHAIRPERSON:    I r regu lar  expend i tu re  commi t tee .  

MR MOKHESI :    I r regu la r  expend i tu re  commi t tee .   I  am not  20 

…[ in tervenes]  

CHAIRPERSON:    That  i s  fo r  the  depar tment .  

MR MOKHESI :    Ja ,  I  am not  par t  o f  tha t .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    Because those –  the  repor ts  tha t  comes 
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f rom there  w i l l  then ord inar i l y  come to  me,  r igh t?  

CHAIRPERSON:    Ja .  

MR MOKHESI :    Now a l l  those ident i f ied  i r regu lar  

expend i tu re  w i l l  then go to  tha t  commi t tee .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    And they w i l l  be  de l ibe ra ted ,  i t  has  go t  a  

Cha i rperson and so  on  but  the  key  p layers  in  tha t  i r regu lar  

expend i tu re  w i l l  be  the  CFO and …[ in tervenes]  

CHAIRPERSON:    Ja .  

MR MOKHESI :    And some o f  the  sen ior  managers .  10 

CHAIRPERSON:    Yes.  

MR MOKHESI :    Okay.   Now out  o f  tha t ,  w i l l  then  come a  

repor t .  

CHAIRPERSON:    To  you.  

MR MOKHESI :    Ja ,  on  eve ry  i r regu lar  expend i tu re  tha t  has  

happened,  a l r igh t ,  to  say okay,  th is  par t i cu la r  one,  th is  i s  

how we a re  go ing  to  dea l  w i th  i t .   Th is  i s  how i t  must  be  

dea l t  w i th .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    Wi th  those recommendat ions.  20 

CHAIRPERSON:    Yes.   And inc luded in  tha t  repor t  

…[ in te rvenes]  

MR MOKHESI :    There  w i l l  be  m inutes  on  tha t  and  so  on .   

Ja .  

CHAIRPERSON:    Okay.   Inc luded  in  tha t  repor t  wou ld  be  
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the  top ic  o f  whether  the re  was va lue  fo r  money.   In  each  

case where  there  was i r regu lar  expend i tu re  or  wou ld  i t  no t  

be  l i ke  tha t?  

MR MOKHESI :    Yes,  there  w i l l  be  –  in  cer ta in  ins tances i t  

i s  easy to  de te rm ine whether  the re  was va lue  fo r  money o r  

no t .  

CHAIRPERSON:    Yes,  yes .  

MR MOKHESI :    Bu t  in  cer ta in  ins tances …[ in tervenes]  

CHAIRPERSON:    I t  i s  no t  easy.  

MR MOKHESI :    …you s t i l l  need  a  techn ica l  un i t  l i ke  the  10 

PMU to  so  go  out  and f ind  ou t  whether  the re  was 

…[ in tervenes]  

CHAIRPERSON:    Va lue  fo r  money.  

MR MOKHESI :    Va lue  fo r  money and so  on .  

CHAIRPERSON:    Bu t  wou ld  i t  be  cor rec t  to  say tha t  repor t  

tha t  comes f rom tha t  commi t tee  tha t  –  the  repor t  tha t  

comes to  you on i r regu lar  expend i tu re ,  wou ld  i t  be  cor rec t  

tha t  i t  has  to  address tha t  i ssue o f  va lue  fo r  money 

whethe r  i t  says  yes,  there  was va lue  fo r  money or  no ,  there  

was no va lue  fo r  money?  20 

MR MOKHESI :    I t  has  go t  to  address …[ in te rvenes]  

CHAIRPERSON:    I t  has  to  address tha t  i ssue.  

MR MOKHESI :    I t  has  go t  to  address tha t  i ssue.  

CHAIRPERSON:    That  i ssue.  

MR MOKHESI :    And,  you know,  in  th is  par t i cu la r  



28 AUGUST 2020 – DAY 257 
 

Page 194 of 212 
 

ins tances,  I  am not  say ing ,  you know,  va lue  fo r  money,  

e tce te ra ,  was ac tua l l y  –  I  do  no t  know a t  th is  pa r t i cu la r  

po in t ,  I  cannot  w i th  conv ic t ion  say tha t .  

CHAIRPERSON:    Yes.  

MR MOKHESI :    R igh t?   Because,  you know,  I  re l ied 

or ig ina l l y  –  we re l ied  or ig ina l l y  on  tha t  cour t  case but  there  

have been subsequent  invest iga t ion  thereaf te r  and now the  

S IU –  I  th ink  tha t  w i l l  se t t le  i t  to  some …[ in tervenes]  

CHAIRPERSON:    Yes,  okay.   No,  le t  us  s top  there .   So,  as  

I  unders tand you,  there  is  an  i r regu lar  expend i tu re  10 

commi t tee  tha t  looks a t  a l l  i r regu lar  expend i tu re  w i th in  the  

depar tment?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    And tha t  commi t tee  in te rac t s  w i l l  a l l  ro le  

p layers  a f fec ted  by  i r regu lar  expend i tu re ,  i tems o f  i r regu la r  

expend i tu res  in  the  depar tment .  

MR MOKHESI :    Yes.   

CHAIRPERSON:    And they prepare  a  repor t  tha t  comes to  

you and one o f  the  issues they must  address in  tha t  repor t  

in  regard  to  each cont rac t  i s  whether  there  was va lue  fo r  20 

money.   Even w i thout  you say ing  anyth ing ,  they know tha t  

tha t  repor t  must  say  whether  there  was va lue  fo r  money or  

there  was no va lue  fo r  money.  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Ja ,  okay.  
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ADV PRETORIUS SC:    And is  i t  on  the  s t rength  o f  tha t  

repor t ,  Mr  Mokhes i  tha t  you or  the  depar tment  dec ided tha t  

payment  shou ld  cont inue to  be  made to  the  serv i ce  

prov ider  in  the  asbestos  p ro jec t .  

MR MOKHESI :    On the  s t rength  o f  tha t  p lus ,  as  I  have  

ind ica ted ,  on  the  …[ in tervenes]  

ADV PRETORIUS SC:    A l r igh t ,  so  …[ in tervenes]  

MR MOKHESI :    On the  orde r.  

ADV PRETORIUS SC:    So  is  i t  fa i r  to  say  then now,  w i th  

your  recent  answers ,  tha t  in  th is  par t i cu la r  case  hav ing  10 

rece ived a  repor t  f rom the  aud i to r  genera l  in  the  Free S ta te  

tha t  the  asbestos  cont rac t  was i r regu la r,  you d id  no t  o f  

your  own in i t ia t i ve  cause an invest iga t ion  in to  va lue  fo r  

money to  be  made?  You d id  no t  do  tha t .   

MR MOKHESI :    What?  

ADV PRETORIUS SC:    You see,  what  the  Cha i r  has made 

very  c lear,  Mr  Mokhes i ,  i s  tha t  th is  i s  a  p rac t ice  tha t  occu rs  

regard less  o f  whether  you in te rvene in  any par t i cu la r  case 

or  no t .   A l l  i r regu lar  expend i tu re  …[ in tervenes]    

MR MOKHESI :    Was invest iga ted .  20 

ADV PRETORIUS SC:    …was examined by  the  commi t tee  

and the  depar tment  and i t  w i l l  then repor t  to  you  w i thout  

your  in i t ia t i ve  hav ing  been taken  in  any par t i cu la r  case,  

cor rec t?  

MR MOKHESI :    Ja ,  and the  AG might  agree o r  d isagree 
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w i th  …[ in tervenes]  

ADV PRETORIUS SC:    Yes.   No,  bu t  my quest ion  is ,  

ear l ie r  I  unders tood you to  say tha t  in  th is  par t i cu la r  case 

you approached -  a t  you r  own in i t ia t i ve  you approached the  

pro jec t  management  un i t  and you asked them to  g i ve  you a  

repor t  on  th is  par t i cu la r  case as  to  whether  there  was 

va lue  fo r  money.   I s  tha t  cor rec t  o r  incor rec t?  

MR MOKHESI :    No,  I  –  you know,  the  issue o f  –  once 

i r regu lar  expend i tu re  has been ident i f ied ,  i t  i s  p rac t i ce ,  you 

know –  because  i f  you do not  dea l  w i th  i t ,  you  know,  i f  10 

…[ in tervenes]  

CHAIRPERSON:    Yes,  hang on,  hang on,  Mr  Mokhes i .   We 

know now what  the  prac t ice  i s ,  you  have to ld  us ,  okay?  Mr  

Pre tor ius ’ quest ion  is  whether  h i s  unders tand ing  o f  what  

you sa id  ear l ie r  i s  cor rec t  and h is  unders tand ing  is  tha t  

you sa id  ea r l ie r  on  tha t  you had asked a  par t i cu la r  un i t ,  I  

th ink  pro jec t  management  un i t ,  to  p repare  a  repor t  fo r  you 

in  regard  to  th is  cont rac t  on  whe ther  there  was va lue  fo r  

money.  

MR MOKHESI :    Okay,  le t  me put  i t  Cha i r  . . . [ in te rvenes]   20 

CHAIRPERSON:    . . .on  whether  i t  was . . . [ ind is t inc t ]  fo r  

money.   So your  answer  shou ld  be  yes you unders tood me 

cor rec t ly  o r  no  you d id  no t  unders tand me cor rec t ly.  

MR MOKHESI :    Chai r,  okay le t  me put  i t  th is  way,  eve ry  

i r regu lar  expend i tu re  I  asked the  respons ib le  because we 
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s i t  in  . . . [ in te rvenes]   

CHAIRPERSON:    Okay,  I ’m  sor ry,  jus t  repeat  tha t .  

MR MOKHESI :    I ’m  say ing  in  eve ry  i r regu la r  expend i tu re  

tha t  occurs  in  the  depar tment  I  asked the  re levant  use r  

depar tment  wh ich  is  what  the  expense is  on ,  to  invest iga te  

tha t  because i t  i s  a lso  par t  o f  –  you know we have an aud i t  

ac t ion  p lan  tha t  w i l l  ident i f y  spec i f i c  a reas o f  concern  and  

so  on ,  to  say okay th is  i s  what  the  AG’s ,  th is  i s  what  the ,  

th is  i s  the  f ind ings in  tha t  par t i cu la r  a rea ,  and in  those  

f ind ings one o f  them wou ld  have been i r regu lar  expend i tu re  10 

and th i s  i s  how i t  has  been pa id ,  r igh t .    Now a l l  those 

issues tha t  have been ra i sed we then put  tha t  in  te rms o f  

the  ac t ion  p lan  and say r igh t  you do i t ,  who you know the  

monkey is  whose back,  i t  i s  on  th i s  par t i cu la r  one i t  i s  you,  

on  tha t  par t i cu la r  i t  i s  corpora te  serv i ces  fo r  example  i f  i t  

i s  someth ing  tha t  invo lves issues  o f  employment ,  wh ich  

were  done proper ly,  and,  and,  and.  

CHAIRPERSON:    Okay,  okay Mr  . . . [ in te rvenes]   

MR MOKHESI :    So i t  i s  –  i t  i s  –  and th is  i s  what  I  am,  I ’m , 

I ’m ,  I ’m t ry ing  to  say –  to  say when the  aud i t  –  when the  20 

AGS has f in i shed  or  has done  w i th  h is  repor t  we take tha t  

par t i cu la r  repor t ,  we put  i t  up  in  a  fo rm o f  an  ac t ion  l i s t  

tha t  says wh ich  –  who is  respons ib le  fo r  what  and tha t  w i l l  

a lso  have inc luded th is  mat te r.  

CHAIRPERSON:    Okay Mr  Mokhes i  i t  may be tha t  i t  has  
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been a  long day and you a re  the  one who was be ing  asked  

quest ions the  who le  day,  bu t  i t  i s  a  very  nar row quest ion ,  

fo rge t  about  what  normal ly  happens,  Mr  Pre tor ius ’ quest ion  

is  in  regard  to  th is  case is  i t  cor rec t  tha t  you sa id  ear l ie r  

on  tha t  you ins t ruc ted  or  asked the  Pro jec t  Management  

Un i t  to  p repare  a  repor t  and te l l  you  whether  there  was 

va lue  fo r  money.   I s  h is  unders tand ing  o f  what  you sa id  

cor rec t ,  d id  you say tha t  o r  no t  ear l ie r  on ,  o r  a re  you not  

sure?  

MR MOKHESI :   Chai r  yes  as  you say i t  i s  a  long day.  10 

CHAIRPERSON:    H ’m?    

MR MOKHESI :    How we –  because I  am t ry ing  to  exp la in  

by  say ing  every  year  r igh t  . . . [ in te rvenes]   

CHAIRPERSON:    Yes,  bu t  I  don ’ t  want  you to  exp la in  now,  

I  jus t  want  you to  t ry  and remember  whether  you d id  te l l  me 

tha t  in  regard  to  th is  case  you asked the  Pro jec t  

Management  Un i t  to  p repare  a  repor t .  

MR MOKHESI :   And so  is  on  a l l  o ther  cases,  I  don ’ t  want  to  

–  and so  is  on  a l l  o ther  cases where  the  . . . [ in te rvenes]   

CHAIRPERSON:    Yes,  yes  but  . . . [ in te rvenes]   20 

MR MOKHESI :    . . .expend i tu re  has occur red  tha t  w i l l  

happen.  

CHAIRPERSON:    No,  no ,  no  . . . [ in te rvenes]   

MR MOKHESI :    To  say th is  i s  yours ,  tha t  i s  what  I  am 

t ry ing  to  say.  



28 AUGUST 2020 – DAY 257 
 

Page 199 of 212 
 

CHAIRPERSON:    Yes,  bu t  you see the  quest ion  is  no t  

about  o ther  cases.  

MR MOKHESI :    Okay,  yes .  

CHAIRPERSON:    So  in  th is  case you d id?  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Okay,  a l r igh t ,  thank you.   Mr  Pre tor ius?  

ADV PRETORIUS SC:   A l r igh t .   Jus t  one more  quest ion  

then on th i s  i ssue Mr  Mokhes i .   Apar t  f rom the  sys tem 

you ’ve  desc r ibed  tha t  was in  p lace  whereby a l l  i r regu la r  

expend i tu re  i s  examined in  re la t ion  to  va lue  fo r  money and 10 

o ther  top ics  and the  repor t  i s  p resented to  you,  apar t  f rom 

tha t  was the re  any o ther  spec i f i c  request  by  you  to  the  

Pro jec t  Management  Un i t  to  repor t  on  th is  par t i cu la r  case? 

MR MOKHESI :    Are you not  ask ing  me the  same quest ion  

aga in?  

CHAIRPERSON:    Okay the  quest ion  is  whether  w i th  regard  

to  the  Pro jec t  Management  Un i t .  

MR MOKHESI :    Yes.  

CHAIRPERSON:    Was there  any o ther  request  you made 

to  them in  regard  to  th is  case o ther  than the  request  tha t  20 

they must  p repare  a  repor t  wh ich  wou ld  dea l  w i th  whethe r  

there  was a  va lue  fo r  money.   I s  there  another  request  tha t  

you . . . [ in te rvenes ]   

MR MOKHESI :    Another  repor t?  

CHAIRPERSON:    Whatever  request  in  re la t ion  to  th is  
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cont rac t ,  i s  there  anothe r  request  you made to  them in  

re la t ion  to  th is  cont rac t  tha t  you can remember?  

MR MOKHESI :    There  is  –  Cha i rperson the  request  

happened in  the  ord inary  course  o f  bus iness and i t  was 

once,  i t  was a  repor t  w i th  a l l  these o thers  submi t ted  to  the 

AG to  say look a t  what  a re  you –  you are  happy w i th  what  

you have done and so  on ,  and then pa r t i cu la r ly  fo r  –  there  

fo r  the  wr i te  o f f ,  and in t r ins ica l l y  tha t  i s  there  va lue  fo r  

money.  

CHAIRPERSON:    Mmm.  10 

MR MOKHESI :    Now i f ,  i f ,  i f  in  cer ta in  ins tances  the  AG 

has re fused to  wr i te  o f f  in  cer ta in  –  and has requested us  

to  do  fu r ther  work ,  in  o ther  ins tances o f  i r regu lar  

expend i tu re  he  has ins t ruc ted  us  to  do  o the r  work  t o  say I  

am happy w i th  th is ,  and do some few tes ts  and exp la in  why 

they are  no t ,  they  are  happy,  and  then we had to  do  o ther  

work .   In  cer ta in  ins tances,  we  a lso  had to  pa r t i cu la r l y  

when i t  comes to  i r regu lar  expend i tu re  tha t  because we 

had ins tances where  we had  to  dea l  w i th  i r regu lar  

expend i tu re  o f  2010/2011 and we had to  ou tsource  tha t  20 

par t ,  so  I  don ’ t  know what  more  I  can say.  

CHAIRPERSON:    Yes Mr  Pre tor ius  i t  may be tha t  i f  you  –  

i t  may be tha t  you need to  be  more  spec i f i c  to  say  d id  he 

request  ABC,  then maybe tha t  m ight  he lp .  

ADV PRETORIUS SC:   Yes,  we l l  le t  me jus t  do  i t  once,  o r  
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a t tempt  to  c la r i f y  once more .    You have descr ibed in  de ta i l  

Mr  Mokhes i  to  the  Cha i r  a  sys tem tha t  was in  p lace  

whereby a l l  i r regu la r  expend i tu re  i s  invest iga ted  f rom 

var ious po in ts  o f  v iew inc lud ing  va lue  fo r  money by  a  

commi t tee  and you are  no t  a  member  o f  tha t  commi t tee .   

That  rou t ine l y  happens whethe r  you ins t ruc t  them in  a 

par t i cu la r  case o r  no t ,  am I  cor rec t?   There  is  a  s tand ing  

prac t ice  and se t  o f  ins t ruc t ions whereby i r regu la r  

expend i tu re  . . . [ in te rvenes]   

CHAIRPERSON:    I  th ink  don ’ t  go  back to  i t  Mr  Pre tor ius ,  i t  10 

was c la r i f ied .  

ADV PRETORIUS SC:    Okay.  

CHAIRPERSON:    Ja .  

ADV PRETORIUS SC:    I s  tha t  cor rec t?  

MR MOKHESI :    Yes. .  

ADV PRETORIUS SC:   That ’s  cor rec t ,  we l l  now the  

quest ion   have is  apar t  f rom tha t  p rocess wh ich  happens in  

any event ,  whether  you in i t ia te  i t  o r  no t ,  d id  you  in  th is  

par t i cu la r  case,  when you rece ived the  repor t  f rom the 

Aud i to r  Genera l  go  to  your  Pro jec t  Management  Un i t  and 20 

say I  want  you to  invest iga te  th is  par t i cu la r  case  as  to  

whethe r  there  was va lue  fo r  money in  th is  par t i cu la r  case 

p lease g i ve  me a  repor t?  

MR MOKHESI :    No,  no t  –  I  don ’ t  want  to  say in  th is  

par t i cu la r  case and separa te  th is  par t i cu la r  i ssue f rom the  
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o thers  tha t  we a re  do ing ,  wh ich  –  o f  wh ich  are  o f  s im i la r  

impor tance,  wh ich  are  o f  s im i la r  impor tance.  

CHAIRPERSON:    Yes okay Mr  Mokhes i  I  th ink  we have  

been to  –  a long tha t  road.   The answer  tha t  Mr  Mokhes i  

gave ear l ie r  on  was tha t  he  d id  g i ve  such an ins t ruc t ion  in  

th is  par t i cu la r  case,  bu t  he  d id  say tha t  i t  does so  in  o ther  

cases as  we l l ,  bu t  in  th is  par t i cu la r  case he sa id  he  d id 

g ive ,  ja .  

ADV PRETORIUS SC:   Le t  the  reco rd ,  i t  w i l l  be  an  

exhaust ive  read but  le t  the  reco rd  be  read and we can 10 

dec ide  what  i t  says .  

CHAIRPERSON:    Ja ,  i f  I  m isunders tood h im,  I  am sure  we 

w i l l  p ick  i t  up ,  ja .  

ADV PRETORIUS SC:   A l r igh t ,  perhaps you can go then to  

8 ,  FS8,  a t  page 176.    

CHAIRPERSON:    I  ment ion  fo r  what  i t  i s  wor th  tha t  we are 

f i ve  m inutes  away f rom f in ish ing  an  hour,  we can s t i ck  to  

tha t  o r  we can go  to  ha l f  past  and s top  a t  ha l f  past  i f  we a l l  

agree.  

ADV PRETORIUS SC:   Cha i r  I  had a  co rd ia l  d i scuss ion  20 

w i th  Mr  Mpofu  in  the  break and our  unders tand ing  o f  the 

ar rangement  was f i ve  o ’c lock .  

CHAIRPERSON:    I t  was f i ve  o ’c lock?  

ADV PRETORIUS SC:    Five  o ’c lock  so  . . . [ in te rvenes]   

CHAIRPERSON:    [Laugh ing ]  
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ADV PRETORIUS SC:    So I  th ink  . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  i t  i s  now quar te r  past  f i ve .  

ADV PRETORIUS SC:    No,  I  unders tand tha t ,  so  we have 

conceded tha t  po in t  a l ready . . . [ in tervenes]   

CHAIRPERSON:    Oh you ’ re  say ing  we have gone beyond.  

ADV PRETORIUS SC:   Bu t  I  am not  sure  we are  happy to  

concede ye t  another  ex tens ion .  

CHAIRPERSON:    [Laugh ing ]    Okay,  no ,  no  I  unders tand  

why you –  I  thought  tha t  what  I  sa id  was the  hour  wou ld  be  

ca l cu la ted  f rom twenty  past  when  we came back,  bu t  i t  i s  10 

no t  an  issue.  

ADV PRETORIUS SC:    No,  no  I  have rece ived adv ice  f rom 

beh ind  Cha i r,  your  in te rp re ta t ion  was cor rec t ,  and  tha t  we 

were  c lu tch ing  a t  s t raws,  bu t  we  are  happy to  se t t le  fo r  

twenty  past .  

CHAIRPERSON:    Ja ,  okay,  a l r igh t  then.  

ADV PRETORIUS SC:    I f  tha t  i s  okay I  mean i f  you ins is t  

Cha i r  obv ious l y  to  be  ser ious . . . [ in te rvenes]   

CHAIRPERSON:    No,  no ,  no  I  jus t  wanted to  make sure  

because twenty  past  m ight  be  seen as  an  awkward  t ime to 20 

s top ,  I  thought  in  case you say le t ’s  –  you a l l  ag ree le t ’s  

f in ish  a t  ha l f  past  I  am qu i te  happy  tha t  we do tha t .  

ADV PRETORIUS SC:    Twenty  pas t  i s  no t  awkward  a t  a l l .  

CHAIRPERSON:    [Laugh ing ]  I  won ’ t  ins is t  on  go ing  

beyond tha t  because you a re  the  on ly  one s tand ing  Mr  
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P re tor ius .  

ADV PRETORIUS SC:    Yes,  the  on ly  one le f t  s tand ing .  

CHAIRPERSON:    Okay so  we w i l l  s top  a t  twenty  past .  

ADV PRETORIUS SC:    Thank you  Cha i r,  bu t  to  be  ser ious 

fo r  a  moment  i f  you  want  to  cont inue . . . [ in te rvenes]   

CHAIRPERSON:    No,  no ,  no  i t  i s  f ine ,  i t ’s  f ine .  

ADV PRETORIUS SC:    Mr Mokhes i  i f  you  wou ld  go  to  Free 

S ta te  8 ,  FS8 a t  176 p lease.   That  i s  a  le t te r  tha t  re fe rs  

back to  your  le t te r  o f  15  Ju l y  wh ich  we spoke about  ear l ie r.   

Remember  tha t  we spoke about  an  ins t ruc t ion  to  per fo rm  10 

work .  

CHAIRPERSON:    Page 176 o f  Bund le  FS8? 

ADV PRETORIUS SC:    Yes,  do  you have tha t?  

CHAIRPERSON:    I t  i s  a  le t te r  f rom Ms Dieder icks  to  you,  

you have got  i t?  

ADV PRETORIUS SC:    I t  i s  da ted  the  4 t h  o f  August  2014  

and i t  appears  to  re fe r  back to  your  le t te r  o f  15  Ju l y  wh ich  

we have a l ready d iscussed.   Now here  she says:  

“Request  to  appo in t  a  p ro fess iona l  resource  team. ”  

The second paragraph reads:  20 

“ I  hereby conf i rm my dec is ion  taken on 21 Ju ly  2014  

tha t  the  Gauteng Depar tment  o f  Human Set t lements  

granted approva l  in  te rms o f  Treasury  Regu la t ion  

16 [A ]  6 .6  fo r  the  Free S ta te  Depar tment  o f  Human 

Set t lements  to  par t i c ipa te  in  the  cont rac t  a r ranged 
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by  means o f  a  compet i t i ve  b idd ing  process f rom the  

database o f  the  Gauteng Depar tment  o f  Human 

Set t lements  or  p ro fess iona l  resource  teams where  

B lackhead Consu l t ing  P ty  L im i ted  was appo in ted  

f rom. ”  

That  appears  on  the  face  o f  i t  to  be  re fer r ing  to  a  pane l  

a r rangement ,  do  you agree w i th  me? 

MR MOKHESI :    On the  face  o f  i t  you  say i t  appears  to  be  

f rom a  pane l  a r rangement?  

ADV PRETORIUS SC:   Yes.  10 

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:   Do you agree?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:    Yes?  Sor ry?  

MR MOKHESI :    On the  face  o f  i t  yes .  

CHAIRPERSON:    On the  face  o f  i t  yes .  

ADV PRETORIUS SC:    On the  face  o f  i t .   And once aga in  

a t  th is  s tage re ference is  to  B lackhead Consu l t ing  P ty  

L im i ted ,  no t  to  any jo in t  ventu re  or  o the r  en t i t y.   Do you 

see tha t  in  paragraph 3?  20 

MR MOKHESI :    Paragraph 3 ,  ja .  

ADV PRETORIUS SC:    You see  tha t?   He is  g i v ing  he r  

. . . [ in te rvenes]   

MR MOKHESI :    In  the  pa ragraph tha t  says the  approva l ,  i s  

tha t  the  paragraph tha t  you a re  . . . [ in te rvenes]   
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ADV PRETORIUS SC:    Yes,  the  approva l  i s  sub jec t  to  the  

cond i t ions  tha t  B lackhead Consu l t ing  P ty  L im i ted 

. . . [ in te rvenes]   

MR MOKHESI :    So  tha t  i s  the  parag raph tha t  you are  

re fer r i ng  to?  

ADV PRETORIUS SC:    Yes.  

MR MOKHESI :    Okay.  

ADV PRETORIUS SC:    He is  re fe r r ing  to  B lackhead ,  no t  to  

the  jo in t  ventu re .  

MR MOKHESI :    Yes.  10 

ADV PRETORIUS SC:    Cor rec t?  

MR MOKHESI :    Yes.  

ADV PRETORIUS SC:     A l r igh t ,  le t  us  go  on then to  a  

le t te r  tha t  was wr i t ten  to  Mr  Sod i  by  yourse l f  on  the  11 t h  o f  

August  2014,  perhaps we shou ld  dea l  w i th  th is  le t te r  and 

then br ing  proceed ings to  a  ha l t  Cha i r.  

CHAIRPERSON:    Ja .    

MR MOKHESI :    What  page is  tha t?  

ADV PRETORIUS SC:    I t  i s  a t  page FS8 179.   Th is  i s  a  

le t te r  da ted  11 August  2014,  i t  i s  addressed to  the  CEO 20 

B lackhead Consu l t ing  P ty  L im i ted  and  i t  concerns the  

appo in tment  o f  B lackhead Consu l t ing  P ty  L im i ted  fo r  the  

asbestos  erad ica t ion  programme in  the  Free  S ta te 

Prov ince,  and pa ragraph 1  reads,  and th is  i s  under  your  

hand Mr  Mokhes i :  
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“The above has re ference to  the  concur ren t  

approva l  by  the  Gauteng Prov ince Depar tment  o f  

Human Set t lemen ts  da ted 4  Augus t  2014 [ the  le t te r  

we have jus t  re fe r red  to ]  regard ing  your  

par t i c i pa t ion  in  an  agreement  cur ren t ly  secured by  

them and i t  w i l l  be  apprec iab le  [you say]  i f  you  

cou ld  conf i rm in  wr i t ing  the  fo l low ing:  

1 .  You fo rmal ly  agree to  par t i c ipa te  and ex tend your  

serv i ces  to  the  Depar tment  o f  Human Set t lements  

in  l ine  w i th  te rms and cond i t ions  o f  the i r  IPW 10 

ins t ruc t ion  to  pe r fo rm. ”  

Now jus t  to  pu t  one quest ion  fo r  the  present  Mr  Mokhes i ,  i t  

seems tha t  on  the  one hand Ms D ieder icks  was  ta lk ing 

about  a  pane l  a r rangement ,  wh ich  we know cannot  be  

ex tended,  o r  par t i c ipa ted  in .   On  the  o ther  hand,  you ’ re  

ta lk ing  about  an  i ns t ruc t ion  to  per fo rm work  w i th  pa r t i cu la r  

te rms and cond i t ion  o f  cont rac t .  

 I s  tha t  observa t ion  a  co r rec t  one?  

MR MOKHESI :    No my unders tand ing  is  tha t  there  was a  

cont rac t ,  there  was an ex is t ing  cont rac t  in  Gauteng o f  20 

B lackhead to  do  th is  work .  

CHAIRPERSON:    Don ’ t  lower  your  vo ice .  

MR MOKHESI :    Sorry.  

CHAIRPERSON:    Don ’ t  lower  your  vo ice  too  much.  

MR MOKHESI :    Okay,  Cha i rpe rson my unders tand ing  was 
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tha t  there  was  a  cont rac t ,  an  ex is t ing  cont rac t  w i th  

B lackhead in  Gau teng wh ich  we pa r t i c ipa te  on .    You know 

the  l i ke  fo r  l i ke  i ssues tha t  I  ment ioned ear l ie r  on .    Now 

for  you to  o r  to  s ta r t  do ing  work  i t  i s  one th ing  to  say you 

have a  cont rac t ,  bu t  in  o rder  fo r  you to  be  ab le  to  s ta r t  

do ing  you have to  wa i t  fo r  –  there  must  be  an  ins t ruc t ion  –  

an  IPW,  an  ins t ruc t ion  to  per fo rm work ,  and tha t  i s  what  we  

wa i t  fo r.     You can have an appo in tment  and so  on  and a  

cont rac t  bu t  then you have to  a lso  wa i t  fo r  the  IPW.  

ADV PRETORIUS SC:    Yes,  tha t  seems to  be  your  10 

unders tand ing  Mr  Mokhes i  bu t  i t  does not  seem to  have 

been the  unders tand ing  o f  Ms D ieder icks .    Le t  us  leave 

tha t  as ide  fo r  the  moment .   The po in t  about  the  ins t ruc t ion  

to  per fo rm work  t ha t  wou ldn ’ t  have been conc luded a f te r  a  

compet i t i ve  b idd ing  process,  you agree w i th  tha t ,  bu t  you  

looked a t  the  documenta t ion?  

MR MOKHESI :    That  wou ldn ’ t  have?  

ADV PRETORIUS SC:    Been conc luded as  a  resu l t  o f  a  

compet i t i ve  b idd ing  p rocess.   Tha t  was –  those te rms and  

cond i t ions  were  un i la te ra l l y  imposed on the  pane l  by  the  20 

Gauteng Depar tment ,  d id  you know tha t  o r  had you looked 

a t  the  documenta t ion  you wou ld  have d i scovered 

. . . [ in te rvenes]   

MR MOKHESI :    Which  a lso  suggests  tha t  you know my 

ear l ie r  po in t  on  to  say i f  the  documents  have been 
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requested you cou ld  have p i cked up.  

ADV PRETORIUS SC:    I f  the  documenta t ion  had been  

examined as  you  say you wou ld  have d iscovered tha t  the 

ins t ruc t ion  to  per fo rm work  was not  the  resu l t  o f  a  

compet i t i ve  b idd ing  process and  there fore  16A wou ldn ’ t  

have been app l ied .  

 Perhaps we cou ld  take  i t  tha t  fa r  fo r  the  present  

Cha i r.  

CHAIRPERSON:    Maybe le t  me jus t  ask  th i s  quest ion ,  was  

your  unders tand ing  a t  the  t ime tha t  B lackhead Consu l t ing 10 

and D iamond Hi l l  made a  proposa l  to  the  Free S ta te  

Depar tment  . . . [ in te rvenes]   

MR MOKHESI :    Can you repeat  tha t  Cha i rperson,  I  th ink  I  

m issed someth ing .  

CHAIRPERSON:    Yes was your  unders tand ing  a t  the  t ime 

tha t  B lackhead Consu l t ing  and D iamond Hi l l  made a  

proposa l  to  your  depar tment ,  was your  unders tand ing  tha t  

B lackhead was s t i l l  con t inu ing  w i th  the  work  or  w i th  some 

work  in  the  Gauteng Depar tment  o f  Human Set t lements  or  

was your  unders tand ing  tha t  they had done the i r  work  and  20 

f in ished i t?  

MR MOKHESI :    No,  my unders tand ing  was tha t  they have 

an ex i s t ing  cont rac t ,  there  is  work  tha t  they are  do ing  in  

. . . [ in te rvenes]   

CHAIRPERSON:    In  Gauteng.  
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MR MOKHESI :    In  Gauteng.  

CHAIRPERSON:    Which  wou ld  exp la in  why Ms D ieder i cks  

made the  po in t  tha t  B lackheads commi tment  to  do ,  to  be 

invo l ved in  the  Free S ta te  shou ld  no t  negat ive l y  a f fec t  

them.  

MR MOKHESI :    Yes.  

CHAIRPERSON:    The work  in  Gau teng.  

MR MOKHESI :    Yes,  and tha t  i s  why you are  requ i red  a l so  

to  . . . [ in te rvenes]   

CHAIRPERSON:    To  ge t  approva l .  10 

MR MOKHESI :    To  ge t  approva l  and get  the  . . . [ in te rvenes]   

CHAIRPERSON:    Yes.  

MR MOKHESI :    That  under tak ing .  

CHAIRPERSON:    Yes,  bu t  i f  a t  the  t ime they made the  

proposa l  the re  was –  the  proposa l  to  the  Free S ta te  

Depar tment  the re  was no ex is t ing  cont rac t  fo r  work ,  bu t  

there  was s imp ly  an  appo in tment  to  the  pane l  then tha t  

wou ld  no t  jus t i f y  ex tend ing  any cont rac t  because  there  

wou ld  be  no cont rac t  to  do  work ,  there  wou ld  s imp ly  be  an  

appo in tment  to  the  pane l ,  i s  tha t  r igh t?  20 

MR MOKHESI :    Ja ,  you know the  pane l  i s  no t  a  cont rac t .  

CHAIRPERSON:    Yes,  yes ,  tha t  i s  what  I  am say ing  tha t  in  

o rder  fo r  there  to  have been an ex tens ion  or  par t i c ipa t ion  

in  a  cont rac t  by  the  Free S ta te  Depar tment  then the  

cont rac t  fo r  work  or  B lackhead in  Gauteng had to  be  in  



28 AUGUST 2020 – DAY 257 
 

Page 211 of 212 
 

ex i s tence in  the  sense tha t  they were  s t i l l  con t inu ing? 

MR MOKHESI :    Yes i t  had to  be  in  ex i s tence a t  the  t ime.  

CHAIRPERSON:    I t  shou ld  no t  have exp i red ,  i t  shou ld  no t  

have –  they shou ld  no t  have f in ished the  work .  

MR MOKHESI :    Yes,  in  o ther  words the  cont rac t  shou ld  

have been va l id .  

CHAIRPERSON:    Yes,  shou ld  have been cont inu ing .  

MR MOKHESI :    Ja ,  fo rge t  about  whethe r  i t  was i r regu lar  

bu t  there  must  have been a  cont rac t .  

CHAIRPERSON:    Yes,  yes ,  ja ,  ja ,  okay,  no  tha t ’s  f ine .    10 

Okay we are  go ing  to  s top  here .   I  must  thank everybody 

fo r  your  coopera t ion ,  I  th ink  we made a  lo t  o f  p rog ress,  I  

th ink  everybody  was coopera t ing ,  we made a  lo t  o f  

p rogress,  so  I  th ink  next  t ime we w i l l  be  ab le  to  f in ish ,  bu t  

i t  has  been a  long day,  bu t  c lear l y  fo r  Mr  Pre tor ius  and Mr  

Mokhes i ,  Mr  Pre tor ius  because  he was s tand ing ,  Mr  

Mokhes i  because  he was answer ing  quest ions,  bu t  thank 

you to  you Mr  Mokhes i ,  thank you to  Mr  Mpofu  and the  

lega l  team and to  Mr  Pre to r ius  and h is  team tha t  we have 

been ab le  go  up  to  th is  t ime and cover  as  much  as  we 20 

have,  so  another  da te  w i l l  be  de termined as  ind i ca ted  i t  

may be tha t  i t  w i l l  be  an  even ing  sess ion ,  s ta r t ing  a t  four  

o ’c lock  or  f i ve  o ’c lock  so  –  bu t  I  unders tand everybody 

wants  to  coopera te  to  make su re  we can f in ish .  

 Thank you ve ry  much.  
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 Jus t  fo r  the  sake o f  the  pub l i c  on  Monday the  

Commiss ion  w i l l  hea r  ev idence  f rom Ms Thomas,  the  

fo rmer  PA to  Ms Nomvula  Mokonyane about  BOSASA 

issues.   

 We ad journ .  

REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS TO 31 AUGUST 2020  


