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PROCEEDINGS RESUME ON 12 AUGUST 2020  

CHAIRPERSON:    Good morn ing  eve rybody.   I  have an  

app l i ca t ion  fo r  a  postponement  b rought  by  Min i s te r  

Gordhan where  he  in  e f fec t  app l ies  fo r  the  postponement  o f  

h is  c ross-examinat ion  by  Mr  Tom Moyane ’s  counse l  wh ich  

was supposed to  happen today.   He says i t  shou ld  be  – he  

app l ies  fo r  an  order  tha t  he  must  appear  on  the  31  August  

2020 a l te rna t ive ly  on  a  da te  to  be  agreed by  a l l  par t ies .  

 Le t  me have the  appearances.    

ADV FRANKLIN SC:  Good morn ing  Cha i r  I  am A E  Frank l in  10 

SC the  ev idence leader  fo r  th is  segment  o f  the  mat te r.  

CHAIRPERSON:   Yes thank you Mr  Frank l in .   Hang  on one  

second.   Do we have somebody who san i t i ses  today?  I f  

there  i s  nobody  who san i t i ses  you can jus t  speak f rom 

where  you –  you are .   Yes.  

ADV MBATHA:     Good morn ing  Cha i r.  

CHAIRPERSON:   Good morn ing .  

ADV MBATHA:     I  am Ms Mbatha and represent ing  

Min is te r  Gordhan  in  th is  app l i ca t ion .  

CHAIRPERSON:   Yes.  20 

ADV MBATHA:     I  am f rom the  o f f ice  o f  the  S ta te  A t to rney.  

CHAIRPERSON:   Yes.  

ADV MBATHA:     Thank you.  

CHAIRPERSON:   You mov ing  the  app l i ca t ion  fo r  a  

postponement?  
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ADV MBATHA:     I  am.   Yes.  

CHAIRPERSON:   Wel l  th is  a ff idav i t  wh ich  has been  

deposed to  no t  by  the  Min is te r  h imse l f  by  somebody.  

ADV MBATHA:     I t  i s  o f… 

CHAIRPERSON:   I t  says  she is  the  Min is te r ’s  Ch ie f  o f  

S ta f f .  

ADV MBATHA:     Indeed so .  

CHAIRPERSON:   A l l  i t  says  is  tha t  the  Min i s te r  i s  no t  

ava i lab le  due to  Cab ine t  commi tments .   There  does not  

appear  to  be  any in fo rmat ion  about  why those commi tments  10 

are  more  impor tan t  than appear ing  be fore  th is  commiss ion .    

ADV MBATHA:     Cha i r  those were  my ins t ruc t ions tha t  the  

Min is te r  i s  no t  ava i lab le  due the  commi tments  tha t  he  had  

a t  the  Cab ine t  so… 

CHAIRPERSON:   Mere  Cab ine t  appo in tments  on  the i r  own 

cannot  be  more  impor tan t  than  appear ing  be fo re  th is  

commiss ion .   There  wou ld  need to  be  someth ing  more  than  

jus t  mere  Cab ine t  commi tments .   Th is  commiss ion  has go t  

a  very  l im i ted  t ime to  f in ish  i t s  work  and  Cab ine t  

commi tments  are  work  l i ke  everybody ’s  work  commi tments .   20 

I f  everybody is  go ing  to  say I  have work  commi tments  I  

cannot  appear  be fore  the  commiss ion  on  th is  day then we 

are  no t  go ing  to  f in ish  th is .  

ADV MBATHA:     Wi th  due respect  Cha i r  I  th ink  probab ly  

the  app l i ca t ion  was not  in  –  more  in to  de ta i l  as  to  exact ly  
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what  the  Min i s te r  i s  do ing  or  what  he ld  h im up  a t  the 

Cab ine t .   But  I  am o f  the  v iew tha t  he  does respect  the 

commiss ion  and  he has due respect  fo r  what  i s  tak ing  

p lace he re  and h is  –  he  does want  to  come and g ive  

ev idence i f… 

CHAIRPERSON:   And what  I  do  know is  tha t  the  Pres ident  

has to ld  me tha t  he  –  he  has to ld  the  Cab ine t  Min is te rs  

tha t  whenever  anyone is  requ i red  to  coopera te  w i th  the  

commiss ion  they  must  coopera te .   I t  may be tha t  our  

so lu t ion  is  jus t  to  make su re  tha t  summons are  i ssued 10 

aga ins t  anyone who must  appear  be fore  the  commiss ion  

because the re  are  jus t  too  many ins tances where  peop le  

say they cannot  appear  be fo re  the  commiss ion  on  a  

par t i cu la r  day.   And I  see here  tha t  the  order  sough t  i s  tha t  

h is  c ross -examinat ion  shou ld  be  … 

ADV MBATHA:     On the  31 s t .  

CHAIRPERSON:   Postponed to  the  31  August  2020  or  to  a 

da te  to  be  agreed by  a l l  par t ies .   I  am not  go ing  to  

postpone th is  ma t te r  to  a  da te  to  be  ag reed by  a l l  par t ies .   

Because i f  we are  go ing  to  work  l i ke  tha t  we w i l l  no t  ge t  20 

anywhere .   Lawyers  are  busy and i f  we are  go ing  to  do  tha t  

where  we cannot  do  our  j ob .   So I  w i l l  pos tpone i t .   I  am 

not  happy.  I  w i l l  pos tpone i t  to  a  da te  tha t  I  w i l l  f i x  tha t  

acco rds w i th  the  programme o f  the  commiss ion  and I  saw 

tha t  Mr  Tom Moyane ’s  pos i t ion  was tha t  a l though h is  



12 AUGUST 2020 – DAY 249 
 

Page 6 of 182 
 

Counse l  i s  no t  ava i lab le  f rom the i r  s ide  they say they are  

no t  ask ing  fo r  a  postponement  bu t  they are  –  and they  

accept  tha t  the i r  unava i lab i l i t y  o f  counse l  i s  no t  a  good 

ground fo r  a  postponement .   I  w i l l  pos tpone i t  –  I  w i l l  f i x  a  

da te  and i f  Mr  Moyane does not  use  tha t  oppor tun i ty  he  

m ight  fo r fe i t  h is  r igh t  to  c ross-examine but  we w i l l  have to  

make sure  tha t  the  Min is te r  i s  he re  on  the  da te  tha t  i s  f i xed  

so  tha t  we can  –  we want  to  f in ish  the  work  o f  the  

commiss ion  and we a re  on ly  a  few – we a re  a  few months 

away f rom the  end o f  the  te rm o f  the  commiss ion  so  we 10 

have got  to  use a l l  the  days tha t  we have proper ly.   So –  I  

th ink  Mr  Moyane ’s  Counse l  –  okay  you may s i t  down.  

ADV MBATHA:    Thank you Cha i r.  

CHAIRPERSON:   Migh t  w ish  to  say someth ing .      

ADV MBATHA:   Thank you Cha i r.  

CHAIRPERSON:   Yes jus t  pu t  on  your  m ic rophone.   Not  

mask mic rophone ,  m icrophone ja .   No you –  the  mask –  ja .  

ADV SIBOTHO:  Thank you Cha i rperson.   My name is  

Mfesane S ibo tho  I  am an advocate  a t  duma Nokwe Group  

o f  Advocates .   I  record  my appearance on beha l f  o f  Mr  Tom 20 

Moyane.  

CHAIRPERSON:   Hm.  

ADV SIBOTHO:   Our  pos i t ion  i s  as  s imp le  as  you have 

recorded Cha i rpe rson.  

CHAIRPERSON:   Hm.  
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ADV SIBOTHO:    That  in  p r inc ip le  we are  no t  opposed to 

the  app l i ca t ion  fo r  the  postponement .   Be tha t  as  i t  may we  

thought  we wou ld  honour  the  oppor tun i ty  we have been 

granted by  the  commiss ion  tha t  i f  you  take  the  pos i t ion  tha t  

we p roceed today  we are  more  than happy to .  

CHAIRPERSON:   Hm.  

ADV SIBOTHO:    Bu t  w i th  tha t  be ing  sa id  we unders tand  

the  d i f f i cu l t y  wh ich  is  tha t  Mr  Gordhan is  no t  in  f ron t  o f  the 

commiss ion  fo r  c ross-examinat ion .  

CHAIRPERSON:   Hm.  10 

ADV SIBOTHO:    And in  p r inc ip le  we accept  tha t  we are  in  

your  hands.   We are  happy w i th  the  31  August .   Be tha t  as  

i t  may we want  to  p lace  i t  on  record  as  we l l  tha t  we are  

happy –  we a re  a t  the  hands o f  the  commiss ion .   I  mean 

obv ious ly  t here  w i l l  be  issues w i th  the  ava i lab i l i t y  o f  lead  

counse l  because  you w i l l  unders tand g i ven the  length  o f  

the  mat te r  the  invo l vement  o f  counse l  there  m ight  be  

d i f f i cu l t ies  hav ing  to  f ind  counse l  w i th in  a  shor t  per iod  o f  

t ime.  

CHAIRPERSON:   Hm.  20 

ADV SIBOTHO:    Bu t  w i th  tha t  be ing  sa id  we want  to  p lace  

i t  on  record  tha t  we w i l l  ava i l  ourse lves a t  the  da te  tha t  the 

commiss ion  w i l l  dec ide  and i f  a l te rna t ive  means have to  be  

made,  we are  happy to  do  so .  

CHAIRPERSON:   Hm.   Okay.   No tha t  i s  f ine .   Thank you.  
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ADV SIBOTHO:  Thank you Cha i r.  

CHAIRPERSON:   Yes.   Mr  Frank l in  do  you want  to  say  

anyth ing?  

ADV FRANKLIN SC:   Thank you Cha i r  no th ing  spec i f i c  

o ther  than to  echo the  sent iments  o f  the  Cha i r  tha t  i t  i s  

reg re t tab le  tha t  the  mat te r  has to  be  postponed .   The  

prac t ica l  so lu t ion  as  the  Cha i r  has a l ready dec ided is  to  

se t  another  da te  and I  unders tand  tha t  tha t  w i l l  be  done in  

communica t ion  be tween the  Secre tar ia t  and the  Cha i r.  

CHAIRPERSON:   Yes.  10 

ADV FRANKLIN SC:   That  i s  a l l  I  have to  say.   Thank you.  

CHAIRPERSON:   Yes.   No thank you very  much we  – I  w i l l  

pos tpone i t  and a  da te  w i l l  be  de termined soon and the  

da te  w i l l  g ive  everyone enough t ime to  make sure  i f  they  

were  no t  to  be  ava i lab le ,  they make themse lves ava i lab le .   

The cross-examinat ion  o f  Min i s te r  Gordhan wh ich  was 

schedu led  fo r  th i s  –  fo r  today i s  hereby postponed to  a  

da te  tha t  i s  ye t  to  be  de termined.   Those who w ish  to  be  

excused are  excused.   Good morn ing  Mr  Son i .  

ADV SONI  SC:   Morn ing  Cha i rperson.  20 

CHAIRPERSON:   Yes.   A re  you ready?  

ADV SONI  SC:   Yes we a re .   Cha i rperson we have asked 

Mr  Mad impe Mogashoa to  g ive  h is  ev idence today.   You w i l l  

reca l l  tha t  ear l ie r  in  Ju ly  we had in tended ca l l ing  Mr  

Mad impe –  I  mean Mr  Mogashoa but  he  cou ld  no t  come on 
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account  o f  the  fac t  tha t  he  was no t  fee l ing  too  we l l .  

CHAIRPERSON:   I  th ink  br i ng  your  m icrophone a  l i t t le  

c loser  your  vo ice .  

ADV SONI  SC:   Yes as  you p lease.  

CHAIRPERSON:   Vo ice  is  go ing  down.  

ADV SONI  SC:   Yes.  

CHAIRPERSON:   Yes.  

ADV SONI  SC:   Sor ry  Cha i r.    

CHAIRPERSON:   Yes.   Wel l  he  –  he  g ives  ev idence in  

re la t ion  to  PRASA.  10 

ADV SONI  SC:   That  i s  so .  

CHAIRPERSON:   And he w i l l  be  g iv ing  ev idence in  re la t ion  

to  h is  ro le  as  the  a t to rney fo r  PRASA in  regard  to  among 

o thers  I  guess –  I  do  no t  know whether  i t  i s  among  o thers  

bu t  the  S iyaya c la ims or  cases and h is  i n te rac t ion  w i th  the  

PRASA lega l  team as we l l  as  w i th  the  Cha i rpe rson a t  the  

t ime Judge Makhube le  now.  

ADV SONI  SC:   That  i s… 

CHAIRPERSON:   Yes.   That  i s  what  he  w i l l  be  g iv ing  

ev idence about .  20 

ADV SONI  SC:   That  i s  so  Cha i rpe rson.  

CHAIRPERSON:   Yes.  

ADV SONI  SC:   Cha i rperson may  I  p lace  on reco rd  a t  the  

ou tse t  tha t  las t  n igh t  the  commiss ion  rece ived an ob jec t ion  

f rom Judge Makhube le  who sa id  tha t  she had been g iven –  
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the  no t ice  tha t  she had been g iven tha t  Mr  Mogashoa  

wou ld  be  tes t i f y ing  today was too  shor t  p lace  on  record  

tha t  she was g iven not ice  on  Saturday.  

CHAIRPERSON:   Hm.  

ADV SONI  SC:   I  a lso  p lace on record  Cha i rperson tha t  the  

dec is ion  to  ca l l  Mr  Mogashoa was made on Fr iday and tha t  

i s  when a l l  the  par t ies  inc lud ing  Mr  Mogashoa th is  was  

dec ided.  

CHAIRPERSON:   Hm.   Wel l  I  must  jus t  ind i ca te  t ha t  the  

ca l l ing  o f  Mr  Mogashoa today or  somet ime th i s  week  10 

emanated f rom me in  o rder  to  t r y  and make sure  tha t  we  

use the  t ime ava i lab le  as  much as  poss ib le  d id  no t  

emanate  f rom Mr  Son i  o r  anyone e lse .   And to  the  ex ten t  

tha t  Judge Makhube le  m ight  have been g iven shor t  no t ice   

1 .  She w i l l  have  access to  the  t ranscr ip t  o f  Mr  

Mogashoa ’s  ev idence and ac tua l l y  the  ac t i ng  

secre tary  shou ld  send her  a  le t te r  ind ica t ing  to  her  

how to  access  the  t ranscr ip t  o f  Mr  Mogashoa ’s  

ev idence.  

And in  th is  regard  a lso  i t  i s  to  be  no ted tha t  she has no t  20 

made any app l i ca t ion  fo r  Leave to  Cross-examine Mr  

Mogashoa.   Indeed,  o ther  than the  fac t  tha t  when she gave 

ev idence she den ied  hav ing  asked or  ins t ruc ted  Mr  

Mogashoa not  to  speak to  the  PRASA lega l  team about  the  

S iyaya c la ims o ther  than tha t  as  fa r  as  I  know she has not  
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f i l ed  any a f f idav i t  d isput ing  anyth ing  in  Mr  Mogashoa ’s  

a f f idav i t .   I s  tha t  your  s tand ing  as  we l l?  

ADV SONI  SC:   That  i s  the  pos i t ion  as  I  know i t  thank you  

Cha i rperson yes.  

CHAIRPERSON:   Yes.   So –  so  o ther  than tha t  one  den ia l  

she has no t  sought  to  te l l  us  tha t  she d ispu tes  Mr  

Mogashoa ’s  a f f idav i t  o r  a t  leas t  she has no t  done tha t  by  

way o f  f i l i ng  an  a f f idav i t  desp i te  the  fac t  tha t  she has had 

Mr  Mogashoa ’s  a f f idav i t  fo r  a  long t ime.  

ADV SONI  SC:   Yes.  10 

CHAIRPERSON:   Ja .   So I  do  no t  th ink  tha t  she shou ld  be  

pre jud iced in  any  way o ther  than tha t  she cou ld  have come 

to  s i t  here  wh i le  Mr  Mogashoa was g iv ing  ev idence.   She 

wou ld  no t  be  a l lowed to  c ross-examine h im because she 

has not  app l ied  fo r  Leave to  Cross-examine.   A l l  she  wou ld  

do  is  jus t  l i s ten  and she w i l l  be  ab le  to  read a l l  the 

ev idence in  the  t ransc r ip t .   Ja .  

ADV SONI  SC:   The… 

CHAIRPERSON:   So  I  jus t  though t  I  must  c la r i f y  t ha t  the  

dec is ion  d id  no t  come f rom you.   I t  came f rom me.  20 

ADV SONI  SC:   As  i t  p leases Cha i rperson.  

CHAIRPERSON:   Ja .   Okay a l r igh t .  

ADV SONI  SC:   May we have the  w i tness sworn  in?  

CHAIRPERSON:   Yes p lease admin is te r  the  oa th  or  

a f f i rmat ion .   
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REGISTRAR:   P lease s ta te  your  fu l l  names fo r  the  record .  

MR MOGASHOA:   Mad impe Thabo Jos ias  Mogashoa .  

REGISTRAR:   Do you have any  ob jec t ion  to  tak ing  the  

prescr ibed a f f i rmat ion?  

MR MOGASHOA:   No.  

REGISTRAR:   Do you so lemnly  a f f i rm tha t  the  ev idence 

you w i l l  g i ve  w i l l  be  the  t ru th ;  the  who le  t ru th  and noth ing  

e lse  bu t  the  t ru th ;  i f  so  p lease ra ise  your  r igh t  hand and  

say,  I  t ru ly  a f f i rm.  

MR MOGASHOA:   I  t ru ly  a f f i rm.  10 

REGISTRAR:   Thank you.  

CHAIRPERSON:   Thank you ve ry  much you may be seated.  

ADV SONI  SC:   Mr  Mogashoa i t  is  common cause tha t  you 

are  an  a t to rney and tha t  you have ac ted  fo r  PRASA in 

cer ta in  mat te rs .   I  am jus t  p lac ing  tha t  on  record .  

MR MOGASHOA:   Yes.  

ADV SONI  SC:   In  re la t ion  to  the  ev idence you are  about  to  

g ive  today have you made an a f f idav i t?  

MR MOGASHOA:   Yes I  have Cha i r.  

ADV SONI  SC:   Have you tha t  a f f idav i t  in  f ron t  o f  you?  20 

MR MOGASHOA:   Yes i t  i s  in  f ron t  o f  me.  

ADV SONI  SC:   Cha i rperson the  a f f idav i t  i s  in  Bund le  G i t  

i s  marked Exh ib i t  SS13 and  i t  s ta r ts  on  page 1  

Cha i rperson.  

CHAIRPERSON:   So  the  bund le  i s?  
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ADV SONI  SC:   G .  

CHAIRPERSON:   Bund le  G.  

ADV SONI  SC:   Yes.  

CHAIRPERSON:   And … 

ADV SONI  SC:   Exh ib i t  SS13 i t  i s  the  f i rs t… 

CHAIRPERSON:   Yes.  

ADV SONI  SC:   Document  in  tha t  bund le  Cha i rperson.  

CHAIRPERSON:   Yes and you wou ld  l i ke  Mr  Mogashoa ’s  

a f f idav i t  to  be  admi t ted  as  Exh ib i t   

ADV SONI  SC:   SS13.  10 

CHAIRPERSON:   SS13.  

ADV SONI  SC:   As  you p lease Cha i r.  

CHAIRPERSON:   That  a f f idav i t  o f  Mr  Mogashoa does i t  

appear  on  page 1  and goes up to  page 19 i f  you  look a t  the  

red  numbers  on  the  top  r igh t -hand  corner  o f  the  pages?  

MR MOGASHOA:   That  i s  cor rec t  Cha i r.  

CHAIRPERSON:   Yes and tha t  s ignature  i s  your  s ignature  

above the  ce r t i f i ca t ion?  

MR MOGASHOA:   I t  i s  my s ignatu re  Cha i r.  

CHAIRPERSON:   Yes thank you.   Mr  Mogashoa ’s  a f f idav i t  20 

is  admi t ted  as  Exh ib i t  SS13.  

ADV SONI  SC:   As  you p lease Cha i r.   Mr  Mogashoa cou ld  

you very  br ie f l y  t e l l  the  Cha i rperson how i t  came about  tha t  

you made th is  a f f idav i t  –  jus t  very  br ie f l y.  

MR MOGASHOA:  Okay Cha i r  I  rece ived a  ca l l… 
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CHAIRPERSON:   I  am sor ry  Mr  Mogashoa p lease b r ing  the  

m icrophone a  l i t t le  c loser  to  you.  

MR MOGASHOA:   Th is  way?  

CHAIRPERSON:   Yes I  do  no t  know i f  i t  moves.   I f  i t  moves  

I  want  i t  to  be  a  l i t t le  c lose r  even than tha t  o r  maybe move  

your  cha i r.  

MR MOGASHOA:   Okay.  

CHAIRPERSON:   I  hear  be t te r  when i t  i s  no t  too  fa r  away 

f rom you.  

MR MOGASHOA:   Okay Cha i r.  10 

CHAIRPERSON:   Hm.  

MR MOGASHOA:   I  rece i ved a  ca l l  i t  must  have been  

around Apr i l  o f  th is  yea r  f rom –  f rom Ms Ranga ta  who 

ind ica ted  tha t  in  the  proceed ings o f f i c ia ls  o f  PRASA came 

th rough to  the  commiss ion  to  g ive  the i r  ev idence in  

par t i cu la r  in  re la t ion  to  some o f  the  mat te rs  tha t  my f i rm 

Dia le  Mogashoa  A t to rneys jus t  tha t  D ia le  Mogashoa 

A t to rneys was invo l ved in  and tha t  they were  pa r t i cu la r  

mat te rs  in  re la t ion  to  the  S iyaya what  I  see is  re fe r red  to  

as  the  S iyaya Group o f  Companies .   She then asked tha t  i t  20 

is  on ly  cour tesy  tha t  she requests  tha t  I  ass is t  by  mak ing  

my own a f f idav i t  ava i lab le .   I  was subsequent  to  tha t  g iven  

a  copy o f  Ms Ngoye ’s  a f f idav i t  and I  th ink  a t  tha t  t ime she  

was e i ther  s t i l l  tes t i f y ing  o r  had jus t  f in ished tes t i f y ing  bu t  

what  I  was g iven was a  copy o f  her  a f f idav i t .   I  am made to  
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be l ieve  tha t  i t  fo rms par t  o f  the  documents  I  m ight  be  

ta lk ing  to  th is  morn ing .   And –  and I  then rece ived a  le t te r  

f rom the  commiss ion  exp la in ing  prec i se l y  what  was needed 

f rom me and the  f i rm I  am par t  o f  and because the  las t  t ime 

I  was invo l ved in  the  mat te rs  was  way back in  2017/2018.   

I  kep t  on  i nd ica t ing  to  Ms Rangata  than I  d id  i t  more  t imes  

because I  had to  p lough th rough documents  most  o f  wh ich  

we have a l ready arch ived.   But  in  h inds igh t  to  the  quest ion  

Cha i r  tha t  i s  how I  go t  to  eventua l l y  fo rmula te  and se t t le  

th is  a f f idav i t  tha t  i s  be fore  us  now.  10 

ADV SONI  SC:   Now in  regard  to  the  contents  o f  your  

a f f idav i t  was the  commiss ion  lega l  team or  anybody f rom 

the  commiss ion  invo lved in  fo rmula t ion  o f  your  a f f idav i t?  

MR MOGASHOA:   I  fo rmula ted  and se t t led  the  a f f idav i t  

myse l f  Cha i r.  

ADV SONI  SC:   Now in  your  a f f idav i t  you re fer  to  the  

a f f idav i t s  by  two PRASA o f f i c ia ls  Ms Ngoye whom you have 

ment ioned and was there  a  second person whose a f f idav i t  

you have rece ived?  

MR MOGASHOA:   I  rece ived the  a f f idav i t  o f  Ms  Ngoye 20 

in i t ia l l y  when I  was approached to  be  o f  ass i s tance  to the  

commiss ion .   And I  th ink  subsequent  to  tha t  bu t  be fore  I  

cou ld  se t t le  the  a f f idav i t  as  requested,  I  was g i ven the  

a f f idav i t  o f  Mr  D ing iswayo.   I  be l ieve  a t  tha t  t ime Mr  

D ing iswayo had not  come th rough to  the  commiss ion  to  
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g ive  h i s  ev idence Cha i r.   I  –  I  may have been p laced in  

possess ion  o f  Ms  Ngoye ’s  t ranscr ip t  bu t  I  have not  seen Mr  

D ing iswayo.   But  I  be l ieve  he has g iven h i s  ev idence.   So I  

was in  possess ion  o f  the  two a f f idav i t s  a t  the  t ime o f  

fo rmula t ing  th is  a f f idav i t .  

ADV SONI  SC:   Now in  the i r  a f f idav i t s  –  d id  you read the  

a f f idav i t s  tha t  were  g iven to  you?  

MR MOGASHOA:   I  went  th rough both  a f f idav i t s  tha t  were  

g iven to  me.  

ADV SONI  SC:   In  the i r  a f f idav i t s  they ment ion  the i r  10 

in te rac t ions w i th  you and your  f i rm and your  in te rac t ions  

w i th  PRASA in  re la t ion  to  the  S iyaya mat te rs .   Jus t  in  

genera l  what  i s  your  –  what  i s  you r  response  to  the  

averments  made in  the i r  respect ive  app l i ca t ions inso fa r  as  

i t  concerns you and your  f i rm? 

MR MOGASHOA:   Okay.   Le t  me s tar t  by  exp la in ing  tha t  I  

unders tand the  –  the  –  and I  unders tood a t  the  t ime I  was  

asked to  p repare  an  a f f idav i t  the  ro le  tha t  I  had to  fu l f i l  by 

o f fe r ing  exp lanat ions wh ich  Ms Ngoye and Mr  D ing iswayo 

may not  have had  enough in fo rmat ion  around.    20 

As my a f f idav i t  says  and in  the  normal  o rd inary  

course  o f  accept ing  ins t ruc t ions f rom PRASA Cha i r  wh ich  

we ac ted  fo r  I  rece ived I  th ink  du r ing  the  per iod  o f  2015 i t  

must  have been around September  I  cou ld  be  wrong but  

the  da tes  are  in  my a f f idav i t .    
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I  rece i ved about  four  summonses a l l  by  d i f fe ren t  

compan ies  wh ich  I  see we re fer  to  as  the  S iyaya Group and  

a l l  o f  wh ich  were  in  respect  o f  c la ims by  the  S iyaya Group 

aga ins t  PRASA purpor ted ly  as  a  resu l t  o f  serv ices  rendered  

th rough a  var ie ty  o f  cont rac ts  o r  agreements  tha t  PRASA 

and S iyaya may have got ten  themse lves invo lved in  and I  

be l ieve  tha t  in  the  beg inn ing  o f  2016 the  year  tha t  fo l lowed 

I  was then ins t ruc ted  on two more  –  to  de fend two more  o f  

such summonses  by  en t i t ies  tha t  a re  perhaps par t  o f  what  

we ca l l  the  S iyaya Group now.    10 

Now my ins t ruc t ions Cha i r  were  tha t  our  f i rm shou ld  

de fend PRASA in  as  fa r  as  the  summonses were 

concerned.   I  reca l l  very  we l l  tha t  dur ing  2015 jus t  a f te r  we  

had entered appearance to  de fend in  respect  o f  the  2015  

case numbers  wh ich  I  speak o f  in  my a f f idav i t s  our  

opponents  and I  th ink  my – my opponent  co l league  was Mr  

Mathopo o f  Mathopo A t to rneys they –  he  represented the  

S iyaya Group o f  Companies .   They immedia te l y  p roceeded 

to  f i le  an  app l i ca t ion  fo r  summary  judgment  in  respect  o f  

a l l  o f  the  mat te rs .    20 

Now natu ra l l y  th rough consu l ta t ions  w i th  –  w i th  

c l ien t  i t  came out  tha t  c l ien t  had a  bas i s  to  want  to  de fend 

those four  mat te rs  a t  the  t ime and tha t  i s  what  the  lega l  

team which  our  f i rm was a  pa r t  o f  car r ied  on  to  them f i le  

oppos ing  papers  in  –  in  the  de fence o f  PRASA and in  
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i l l us t ra t ing  to  the  cour t  a t  the  t ime tha t  PRASA had bona 

f ide  de fences to  –  to  de fend the  mat te rs .   I  suppose  i t  i s  on  

record  now tha t  the  summary judgment  app l i ca t ions  were  – 

were  successfu l l y  opposed and then the  par t ies  then went  

on  to  l i t i ga te  as  fo r  ins tance I  may  have been ins t ruc ted  by  

our  c l ien t  to  l i t i ga te  in  the  manner  tha t  we d id  th rough the  

var ious s tages o f  such l i t iga t ion .    

And I  th ink  in  2016 when we rece ived the  two  

add i t iona l  summonses,  we went  on  to  f i le  our  appearances 

to  de fend as  ins t ruc ted  and my opponent  I  th ink  in  th is  –  in  10 

th is  case d id  no t  go  on  to  f i le  app l i ca t ions fo r  summary – 

fo r  summary judgment  in  respect  o f  such mat te rs .  And we  

then went  on  to  exchange p lead ings and one can  accept  

tha t  in  tha t  respect  there  wou ld  have had to  be  many,  many 

occas ions dur ing  wh ich  my f i rm wou ld  consu l t  w i th  PRASA 

and PRASA o f f i c i a ls  and I  th ink  in  par t i cu la r  i t  wou ld  be  Mr  

Ngoye,  Mr  D ing iswayo and Ms Mokoth in i  [? ] .   I  rece i ved –  I  

had rece ived a l l  o f  these ins t ruc t i ons f rom Ms Mokoth in i  [? ]  

th rough I  be l ieve  Mr  D ing iswayo ’s  ins t ruc t ions.    

And the  process o f  dea l ing  w i th  the  l i t iga ted  mat te rs  20 

i t  became apparent  tha t  the  cont rac ts  tha t  opponents  re l ied  

upon made re fe rence to  a rb i t ra t ion  as  one way o f  hav ing  

the  mat te r  ad jud ica ted  upon.   And I  th ink  the  pa r t ies  a t  

some po in t  dur ing  2016 o r  2017 agreed to  then have the  

mat te rs  re fer red  fo r  a rb i t ra t ion .    
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My a f f idav i t  speaks about  a l l  p rocesses thereabout  

and I  th ink  Ms  Ngoye ’s  a f f idav i t  speaks abou t  such 

processes thereabout  and the  par t ies  ag reed a f te r  

obv ious ly  some –  some b i t  o f  t i f f ing  and towing about  who 

the  su i tab le  a rb i t ra to r  wou ld  be .   We eventua l l y  ag reed on  

–  on  ins t ruc t ing  re t i red  Judge Fr i t z  Brand.    

I  reca l l  tha t  we subsequent ly  had a  pre - t r ia l  –  p re-

arb i t ra t ion  meet ing  w i th  Judge Fr i t z  a t  wh ich  we then 

agreed on the  many var ious s teps tha t  the  par t ies  wou ld  

fo l low in  p repar ing  mat te rs  a t  the  arb i t ra t ion  hear ing .   And 10 

i f  my memory  serves me we l l ,  we had in tended  to  s i t  

a round cer ta in  da tes  o f  September  o f  2017 so that  we 

argue the cases as pleaded in the numerous documents that  

we had at  our disposal .  

CHAIRPERSON:   Mr Soni ,  quickly.   Important  to let  h im talk  

to each plan to say what was i t  about  and,  I  mean, the 

quest ion of  thei r  defence is in the publ ic domain because 

please were f i led as I  understand the posi t ion.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   What the defence was or defences were.   20 

What. . .  how much was claimed?  What was the cla im for?  

What was the defence of  PRASA?  Just  br ief ly.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   At  some stage.  

ADV SONI SC:   I  wi l l  do that  in a moment because he does. . .  
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there is a report  f rom Mr Makgahlela(?) [00:02:25]  which I  

want to deal  wi th him in that  regard Chairperson.  

CHAIRPERSON:   Ja,  but  i t  is important  as,  whoever is 

l istening,  as they fol low,  they know what claim you are 

talk ing about.    

ADV SONI SC:   Ja.   yes.  

CHAIRPERSON:   I t  is easy for al l  three of  us because we 

know, we have read this.   But  somebody who is l istening 

does not  know what are these c laims for,  and i f  we go too far 

wi thout  explaining them, they are disadvantaged.  10 

ADV SONI SC:   I  just  wanted to cover a former issue.  

CHAIRPERSON:   Yes.   No,  that  is f ine.  

ADV SONI SC:   Mr Mogashoa, the quest ion I  had asked you,  

where you gave the history of  the matter was,  did you read 

Ms Ngoye’s and Mr Dingiswayo’s aff idavi ts?   

 They make a number of  al legat ions.   And I  am just  

asking,  are you in  agreement wi th  those a l legat ions they are 

making in their  aff idavi ts or do you disagree wi th them?  Just  

in general .  

MR MOGASHOA:   Chai r,  there wi l l  be certain aspects of  20 

their  aff idavi t  or their  aff idavi ts that  I  d isagree wi th.   And I  

do state that  very c lear ly.   In my own aff idavi t  where 

. . . [ intervenes]   

CHAIRPERSON:   Where you are. . . [ intervenes]   

MR MOGASHOA:   . . . I  can. . . [ intervenes]   
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CHAIRPERSON:   Ja.  

MR MOGASHOA:   . . .not  qui te capture the facts of  the matter.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   . . . in l ine wi th what I  know the facts to be.   

So every aspect  of  thei r  a ff idavi ts that  deviated f rom what I  

know about these matters,  I  would have deal t  wi th i t .   I  

would have had to deal  wi th. . . [ intervenes]   

CHAIRPERSON:   So I  th ink your answer . . . [ intervenes]   

MR MOGASHOA:   . . . [ intervenes]   

CHAIRPERSON:   I  th ink your answer Mr Mogashoa should 10 

be.   Your at t i tude towards. . .  to  the al legat ions made in  Ms 

Ngoye’s aff idavi t  is as ref lected in the aff idavi t  because they 

deal  wi th that .  

 Those that  you admit ,  you made that  c lear where you 

think i t  is not . . .  i t  does not  give the ful l  p icture as you 

understand i t .   You have also deal t  wi th that .   Is that  r ight? 

MR MOGASHOA:   That  is correct  Chai r.  

CHAIRPERSON:   Ja.   And then Mr Soni  can take you to 

those i f  i t  is necessary.  

ADV SONI SC:   Can I  just  ask you to look at  paragraph 7 of  20 

your aff idavi t  Mr Mogashoa? 

CHAIRPERSON:   What paragraph? 

ADV SONI SC:   Paragraph 7 on page 3 Chai rperson.  

CHAIRPERSON:   Okay.  

ADV SONI SC:   You say in the f i rst  sentence:  
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“ I  had an opportuni ty to consider the aff idavi ts of  Ms 

Ngoye and Mr Dingiswayo, as wel l  as,  the documents 

in the group. . . ”  

 And then,  just  read the second sentence,  please.  

MR MOGASHOA:    

“ I  conf i rm that  the averments contained in these 

aff idavi ts are a correct  recol lect ion of  the events that  

took place except  where I  otherwise in th is aff idavi t  

proffered a bet ter  c lar i ty and/or put  issues into thei r  

proper perspect ive in areas where our f i rm’s 10 

involvement was concerned. . . ”  

ADV SONI SC:   Yes,  and then i f  you look at  paragraph 8.   

You make one point  about  an al legat ion made by Mr  

Dingiswayo that  the set t lement that  had been concluded in  

December 2017, was a secret  set t lement,  and you say there 

was no secret  set t lement.    

 Is that  the extent  of  your dispute between yoursel f  and 

Ms Ngoye and Mr Dingiswayo except  where something else 

appears in your aff idavi t?  

MR MOGASHOA:   Wel l ,  yes except  where something else 20 

appears in my aff idavi t .   I  had to categorical ly state that  the 

accession that  the. . .   

 In as far as our f i rm was concerned,  the accession that  

the set t lement or the set t lement processes were done 

secret ly,  I  d id not  qui te  th ink that  that  would be correct  in the 
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context  of  our f i rm’s involvement in the matters.  

CHAIRPERSON:   To the extent  that  when Mr Dingiswayo 

referred to a secret  set t lement or anything along those l ines,  

to the extent  that  he may have meant that  i t  was a 

set t lement in which the legal  department of  PRASA of  which 

he was part ,  had not  taken part  or had been excluded.   

Would you be able to comment on that? 

MR MOGASHOA:   I  would except  that  proposi t ion Chai r  i f  he 

means i t  in  a sense that  perhaps the legal  department was 

not  aware . . . [ intervenes]   10 

CHAIRPERSON:   Yes.  

MR MOGASHOA:   . . .about  what was happening 

. . . [ intervenes]   

CHAIRPERSON:   Yes.  

MR MOGASHOA:   . . .about  the set t lement at  the t ime.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   I  do not  have a problem with that  

proposi t ion.  

CHAIRPERSON:   Ja,  okay.  

ADV SONI SC:   I  am going to come back to that  20 

Chairperson.   I  do not  want to be asking leading quest ions.  

CHAIRPERSON:   That  is f ine.  

ADV SONI SC:   But  that  is an important  issue.  

CHAIRPERSON:   Ja.   Yes,  that  is f ine.  

ADV SONI SC:   Now,  in regard to  the six  matters that  you 
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have ment ioned Mr Mogashoa.  Did you,  at  any stage,  do a 

report  for PRASA? 

MR MOGASHOA:   You mean in the ordinary. . .  I  just  want 

clar i ty on your quest ion.   You mean in the ordinary course of  

deal ing wi th the matters or the deal ing wi th  the l i t igat ion 

. . . [ intervenes]   

ADV SONI SC:   Can I  ask you . . . [ intervenes]   

MR MOGASHOA:   . . .as the case may be? 

ADV SONI SC:   Can I  ask you to  please look at  Annexure 

MN4, to Ms Ngoye’s aff idavi t ,  p lease?  Ms Ngoye’s aff idavi t  10 

Chairperson is in Bundle E1,  Exhibi t  SS7B.  

CHAIRPERSON:   H’m.  

MR MOGASHOA:   At  which page or what page? 

ADV SONI SC:   I f  you look at  page 322.   That  is MN4. 

MR MOGASHOA:   I  have i t  in f ront  of  me.  

ADV SONI SC:   Now what is that  document? 

MR MOGASHOA:   Th is is a report  compi led by our off ice.  

ADV SONI SC:   From whom of  your  off ice? 

MR MOGASHOA:   I  prepared the report  wi th my col league,  

Ncebakazi  Mbebe.  20 

ADV SONI SC:   What is that  report  about? 

MR MOGASHOA:   We were,  pr ior to th is date,  requested by 

the legal  department to prepare a status report  in respect  of  

al l  of  the matters our f i rm was defending to PRASA at  that  

t ime.   
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 I  th ink in my discussions wi th  Ms Ngoye or  Mr 

Dingiswayo, I  was made to bel ieve that  the board wanted to  

have a quick update on the status of  the l i t igat ion of  the 

matters related to  the Siyaya Group. 

 And in that  way,  we then. . .  Ms Mbebe and I  then 

prepared. . .  went on to prepare this report .   I  have i t  dated 

the 21s t  of  November 2017.  

ADV SONI SC:   Yes.   Now let  us just  put  th is into 

perspect ive.   This is a report  you prepared for PRASA.   

Would that  be correct? 10 

MR MOGASHOA:   That  is correct .  

ADV SONI SC:   R ight .   And what you say is that :  

“The purpose is to provide the cl ient  wi th an update 

on the background of  the Siyaya summons, our off ice 

has been instructed to defend. . . ”  

 That  is at  paragraph 1.2.  

MR MOGASHOA:   That  is correct .  

ADV SONI SC:   Now in the rest  of  document,  you then 

out l ined each of  the cases.   Would that  be correct? 

MR MOGASHOA:   That  is correct .  20 

ADV SONI SC:   Okay.   Now let  us look at  the f i rst  one 

which. . .  Chai rperson,  th is is answer ing your quest ion about 

what the plan is about  and so on.  

CHAIRPERSON:   H’m.  

ADV SONI SC:   Look at  the one at  paragraph 2.1 on page 
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322.   What case number is that? 

MR MOGASHOA:   The report  then refers to a mat ter wi th 

case number 73/934/2015.  

ADV SONI SC:   And who was the claimant in the matter or 

the plaint i ff?  

MR MOGASHOA:   The plaint i ff  then is S iyaya DB Consul t ing 

Engineers (Pty) Ltd.  

ADV SONI SC:   Yes.  

MR MOGASHOA:   And,  obviously,  i t  was a summons against  

PRASA.  10 

ADV SONI SC:   And at  paragraph 2.1.2,  you indicate the 

basis on which that  c la im is. . .  the c laim is founded.  Can you 

just  indicate what  that  was for?  What the basis was?  That  

is set  out  in paragraph 2.1.2.  

MR MOGASHOA:   Correct .   We say in our report  Chai r  that :  

“The plaint i ff  a l leges in his part iculars of  c la im dated 

the 9 t h of  December 2015 that  on or about  the 

8t h of  September 2014 at  Braamfontein,  

Johannesburg,  the plaint i ff  who was presented by i ts  

managing d irector,  Makhensa Mabunda and the 20 

defendant represented by i ts group CEO, Lucky 

Tshepo Montana,  concluded a wri t ten Consul tant  

Agreement for  the PRASA Rai l  Inf rast ructure 

Rehabi l i tat ion Programme Phase 2. . . ”  

ADV SONI SC:   And in that  paragraph 5.1. . .  I  am sorry.   At 
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paragraph 2.1.3,  you indicate what the cont ract  pr ice was.    

MR MOGASHOA:   Correct .  

ADV SONI SC:   And what was the contract  pr ice? 

MR MOGASHOA:   Our paragraph 5.1 of  the report  says:  

“The contract  pr ice was R 28 819 200,00 inclusive of  

VAT.. . ”  

 And I  th ink we cross-referenced to Clause 1.11 of ,  I  

imagine,  whatever  agreement or document that  was at tached 

to the summons.  

ADV SONI SC:   Okay.   Now, can I  ask you to look at  page 10 

324?  And in paragraph 2.1.9,  you set  out  the f i rst  defence 

that  had been raised.   What was that  defence?  Just  very 

br ief ly.   You do not  have to read i t .  

MR MOGASHOA:   That  is paragraph 2.1.9.   I  see here that  I  

am making reference to i t .   I t  ment ions that  i t  has to do wi th  

jur isd ict ion.    

ADV SONI SC:   Yes.  

MR MOGASHOA:   I  am do not  know i f  that  is what you are 

referr ing to? 

ADV SONI SC:   Yes.   I  am just  t ry ing to art iculate what the 20 

issues were in th is matter.   There is a claim and you 

indicated that  you had said to PRASA that  these cla ims are 

defendable and we just  looking at  the basis on which the 

claims were being defended. 

CHAIRPERSON:   Yes,  and you deal  wi th those at  2.1.9,  
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2.1.10,  2.1.11.  

MR MOGASHOA:   Correct .   That  is indeed so.  

CHAIRPERSON:   Ja,  just  art iculate them, the defences.  

MR MOGASHOA:   Oh,  okay.  

CHAIRPERSON:   Ja.  

MR MOGASHOA:   I  mean i t  to look at  them  . . . [ intervenes]   

CHAIRPERSON:   You can . . . [ intervenes]   

MR MOGASHOA:   . . .wi thout  reading Chai r.  

CHAIRPERSON:   You can read these ones.   Ja,  okay.   

Because . . . [ intervenes]   10 

MR MOGASHOA:   Yes,  must  I  read i t  into the record? 

CHAIRPERSON:   Into the record,  ja .  

MR MOGASHOA:   Oh,  i t  is f ine.   We say in paragraph 2.1.9 

that :  

“The amended plea raised the issue of  jur isdict ion in  

that  Clause 20 of  the agreement ,  upon which the 

plaint i ff  re l ies,  a court  provides that  d isputes 

between part ies must  be fai r  to arb i t rat ion and that  

the person in  d ispute had not  been referred to  

arbi t rat ion. . . ”  20 

ADV SONI SC:   I f  you could just  stop there for a moment? 

MR MOGASHOA:   Yes.  

ADV SONI SC:   When you were summarising the 

developments in  th is matter,  you ind icated to the 

Chairperson that  matters had been f i led in court .   And then 
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you indicated that  eventual ly the matters were referred to  

Judge Brand as the arbi t rator.  

MR MOGASHOA:   That  is correct .  

ADV SONI SC:   Was the appointment of  Judge Brand 

connected wi th th is defence? 

MR MOGASHOA:   I t  wi l l  be connected wi th th is defence but  I  

imagine that  at  that  t ime the part ies had not  got ten into an 

arrangement that  the matters be referred for arbi t rat ion.  

CHAIRPERSON:   This must  be a point  that  you had raised 

when the matter was st i l l  in court  and you must have raised 10 

i t  successful ly,  even i f  i t  was not  decided by the court 

. . . [ intervenes]   

MR MOGASHOA:   I  would agree.   

CHAIRPERSON:   . . .successful ly  in the sense that  the 

plaint i ff  agreed that  they should not  have gone to court .   

They should have referred the dispute to arbi t rat ion.  

MR MOGASHOA:   Yes,  indeed so Chai r.   I t  would be.   And 

we say there that  i t  was included in our amended plea that  

there were jur isdict ional  issues in the sense that  the matters 

ought  to have been referred for arb i t rat ion instead of  the 20 

inst i tut ion of  an act ion . . . [ intervenes]   

CHAIRPERSON:   Ja.  

MR MOGASHOA:   . . .proceedings out  of  the high court .  

CHAIRPERSON:   H’m.  Wel l ,  was that  point  common to al l  

the Siyaya claims that  ul t imately got  set t led or only in  regard 
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to th is matter,  as you recal l  i t?  

MR MOGASHOA:   We agreed to have al l  of  the d isputed 

matters go for arb i t rat ion.   So in the agreement,  i t  may even 

be so that  not  al l  of  them had to be referred for arb i t rat ion.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   But  I  th ink when we were d iscussing al l  of  

them with . . . [ intervenes]   

CHAIRPERSON:   [ Ind ist inct ]   

MR MOGASHOA:   . . .wi th our accountants and my opponent 

on the other side.  10 

CHAIRPERSON:   Ja.  

MR MOGASHOA:   We then arr ived at  the conclusion but  

because they are simi lar and they rely on agreements 

effect ive ly entered into between PRASA and the Group of  

Siyaya Companies,  that  i t  would serve just ice bet ter that  we 

then refer al l  of  them for arbi t rat ion.  

 So,  yes Chai r,  in  answer to your quest ion.   There was an 

agreement to  also refer the so-cal led set t led mat ters for  

arbi t rat ion at  that  t ime.  

CHAIRPERSON:   H’m.  Maybe you can . . . [ intervenes]   20 

ADV SONI SC:   I . . .  then in answer. . .  I  wi l l  go through al l  o f  

them.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   But  the answer to the quest ion Chai rperson 

wi thout  leading the wi tness,  that  is  indeed the posi t ion that  
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the jur isdict ional  point  was taken in  respect  of  a l l  the claims.   

CHAIRPERSON:   H’m.  Okay you are away f rom the mic.  

ADV SONI SC:   Oh,  I  am sorry.  

CHAIRPERSON:   As a resul t ,  I  cannot hear.  

ADV SONI SC:   Yes,  sorry Chai r.  

CHAIRPERSON:   Yes.   I  d id not  hear.   Just  repeat  the point .  

ADV SONI SC:   Oh.   The jur isdict ion of  point  was taken in 

regard to al l  s ix cla ims.  

CHAIRPERSON:   A l l  s ix c la ims? 

ADV SONI SC:   Yes.  10 

CHAIRPERSON:   Oh,  okay.   Thank you.    

ADV SONI SC:   A lr ight .   Then,  Mr Mogashoa, i f  you look at  

paragraph 2.1.10,  you indicate what the f i t t ing defence was 

in the plea that  had been f i led in the high court .   What  is that  

defence?  

MR MOGASHOA:   Correct ly.   We say in paragraph 2.1.10 

that :  

“The second defence raised in the plea is that  the 

serv ices indicated to have been rendered on the 

invoices upon which the 20 July’s are not  of  any of  20 

the services l isted in the Annexure BOC or POC3.  

In other words,  the claimant claimed for about  under 

these summons,  are not  author ised by the 

Consul tant ’s Agreement upon which the plaint i f f  

re l ies and on that  basis,  the defendant is not  l iable to  
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the plaint i ff  on such amounts. . . ”  

CHAIRPERSON:   So,  just  to clar i fy that .   Would i t  be correct  

to say that  PRASA’s defence in re lat ion to th is c laim, as 

ref lected in paragraph 2.1.10,  was that  S iyaya may have 

performed those serv ices but  those were not  services that  

PRASA had asked Siyaya to perform? 

MR MOGASHOA:   Indeed so Chai r.  

CHAIRPERSON:   Yes,  and that  . . . [ intervenes]   

MR MOGASHOA:   Yes.  

CHAIRPERSON:   . . .S iyaya could not  c la im f rom PRASA 10 

payment for  services that  had not  been agreed should be 

performed by Siyaya? 

MR MOGASHOA:   I . . .  these things happened a long t ime ago 

Chair  but  I  would imagine that . . .  we had di ff icul t ies wi th the 

fact  that  what we came across as evidence of  amounts that  

the Siyaya Group was saying were outstanding.    

 The invoices. . .  not  the invoices,  art iculated by way of  

serv ices rendered,  were not  in  consonance wi th the 

agreement and in part icular Annexure POC3.  

CHAIRPERSON:   H’m-h’m.  20 

MR MOGASHOA:   So this may have been conf i rmed by our  

cl ient  dur ing the var ious consul tat ions they have had with  

them but  they had chal lenges wi th those invoices as they did 

not  seem to relate to any of  the serv ices as may have been 

descr ibed by this annexure to the agreement.  
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CHAIRPERSON:   Okay.  

ADV SONI SC:   And then at  paragraph 2.1.11,  you art icu late 

what the thi rd defence was.   Can you indicate to the 

Chairperson what  that  was,  even i f  you just  read paragraph 

2.1.11 into the record? 

MR MOGASHOA:   Okay.   We are saying Chair  in paragraph 

2.1.11 that :  

“The thi rd defence raised in the plea is that  the 

plaint i ff  is not  ent i t led ( I  would imagine) to interest  

because they d id not  demand payment of  such 10 

var ious amounts on the date al leged in i ts part icular  

of  c la im and therefore,  they are not  ent i t led to 

interest  in effect  f rom those dates. . . ”  

 I  imagine i t  would the dates of  the invoices themselves.  

ADV SONI SC:   Now, in paragraph 2.1.12,  you refer to a 

further defence that  was ra ised.   Could you indicate what 

that  defence was? 

MR MOGASHOA:   Chai r,  we say in paragraph 2.1.12 that :  

“The defence also re l ied on Clause 11.1 of  i ts  

Consul tant ’s Agreement to a l lege that  the invoices 20 

upon which the 20t h of  July,  are not  in accordance 

with the payment  schedule contemplated in Clause 

11.1 of  the consul ted agreement due to the facts that  

the amounts claimed therein are not  the amounts 

provided for the payment schedule contained in  
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Annexure B to the consul t ing set t lement.    

The premises insofar as amounts claimed by plaint i ff  

are not  in accordance with the amounts provided for 

in the payment schedule conta ined in Annexure B to  

the Consul tant ’s Agreement.    

The defendant p leads that  the pla int i ff  is in law not 

ent i t led to claim such amounts in terms of  the 

Consul tant ’s Agreement and the defendant is,  

therefore,  not  l iable to the plaint i ff  in terms of  the 

Consul tant ’s Agreement upon which the plaint i f f  10 

re l ies. . . ”  

ADV SONI SC:   And then in paragraph 2.1.13,  you raise 

the. . .  a further defence in respect  of  reciprocal  obl igat ions.   

Can you art iculate what that  defence was even i f  you just 

read i t  out? 

MR MOGASHOA:   Chai r,  in paragraph 2.1.13,  we say that :  

“The defence also re l ied on the fact  that  Clause 

1.12.4 of  the Consul tant ’s Agreement created 

rec iprocal  obl igat ions between the part ies.  

The clause provide that  the pla int i ff  commits an event  20 

of  defaul t  i f  he does not  del iver a cert i f icate of  

occupat ion wi thin a per iod of  20-days f rom the 

complet ion date.  

The plaint i ff  has not  del ivered the cert i f icate of  

occupat ion referred to in Clause 1.12.4 of  the 
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Consul tant ’s agreement and i t  is for th is reason to 

not ,  in the law, ent i t le to enforce the Consul tant ’s 

Agreement against  the defendant. . . ”  

ADV SONI SC:   And then in 2.1.14,  you raise an even further  

defence.   What is that? 

MR MOGASHOA:   We say in 2.1.1.4 Chair  that :  

“The plea also contested the lawfulness of  the 

var iat ion of  the Consul tant ’s Agreement to the extent  

that  i t  is not  contemplated in Clause 23 of  the 

agreement. . . ”  10 

ADV SONI SC:   And in 2.1.15 ind icates what your last  plea 

to th is claim was,  and what was i t?  

MR MOGASHOA:   We say there Chai r  that :  

“Last ly,  the plea deal t  wi th the defendant ’s denial  of  

the fact  that  the serv ices the plaint i ff  a l leges to have 

rendered are inconsonant wi th the serv ices l isted in  

POC of  i ts part icu lars of  c la im.. . ”  

ADV SONI SC:   Now,  ear l ier  on you indicate that  the claims 

were not  consonant wi th POC3.  Was this a separate defence 

as wel l?  Because here you have i t  as POC2.  20 

MR MOGASHOA:   I  just  want to  read 2.1.5 again.   We 

seem.. .  my understanding of  th is paragraph is that  we seem 

to also deny that  the serv ices rendered are in l ine wi th the 

serv ices as may have been l isted in Annexure POC2 of  the 

part iculars of  c la im.  
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ADV SONI SC:   Yes.   I  am just  going. . .  i f  you look at  

paragraph 2.1.10 on the previous page.  

MR MOGASHOA:   Yes.  

ADV SONI SC:   You wi l l  see there is a reference to POC3.  I  

am just  saying that  i t  is appears as i f  there is. . .  there were 

three sets of  part iculars of  c la im and that  2.1.10 referred to  

one and th is referred to yet  another.   

MR MOGASHOA:   I  suppose you mean annexures? 

ADV SONI SC:   I  am sorry.   Annexures,  yes.    

MR MOGASHOA:   Yes.  10 

ADV SONI SC:   Yes.  

MR MOGASHOA:   So,  yes.   So f rom the reading of  my 

report ,  indeed there would have been POC annexures.   And 

we seem to be saying,  both the rel iance on POC3 and POC2 

were found to be one thing in our interpretat ion of  the 

documents in the tota l i ty at  that  t ime.  

ADV SONI SC:   Mr Mogashoa, let  me just  t ry and 

understand.   These defences were based upon on what?  In 

other words,  how did this. . .  how d id i t  come about that  these 

defences exist? 20 

MR MOGASHOA:   We would have had to consul t .  

ADV SONI SC:   Wel l ,  you would have and I  . . . [ intervenes]   

MR MOGASHOA:   We went  on to arrange on many instances 

and occasions consul tat ions wi th c l ients.   Documents were 

made avai lab le to  us.    
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 Informat ion was shared wi th us by members of  the 

part icular uni t  which uni t  would have received such serv ices 

as may appear in the al legat ions in the part iculars of  c la im.  

 So the defences were formulated as a resul t  of  

consul tat ions and as a resul t  of  documents that  were avai led 

to us as the legal  team.  

 And natural ly that  which fol lowed was that  we repeated 

al l  of  these defences in the plea as may have been amended 

that  we f i led on behal f  of  PRASA.  

ADV SONI SC:   Now, in regard to  the draf t ing of  the plea.   10 

This is a claim for  R 27 mi l l ion.   Did you have counsel? 

MR MOGASHOA:   Yes,  we had counsel .   I  th ink I  do say in 

my aff idavi t  that  in i t ia l ly in 2015,  we were inst ructed to br ief  

Advocate Mike Mar i tz SC and with  him Kenneth Solwane as 

his junior.   I  th ink i t  was up to the point  we argued 

appl icat ion for summary judgment.  

 But  I  th ink f rom then onwards,  we were inst ructed to 

proceed with  Advocate Solwane.  I  cannot remember i f ,  at  

the t ime, his status had been deferred but  we proceeded with  

him and over t ime, we were inst ructed to get  a junior 20 

. . . [ intervenes]   

ADV SONI SC:   I  am just  t ry ing. . .   Oh, sorry.  

MR MOGASHOA:   Ja.   At  the t ime of  f i l ing these pleas.   Yes,  

Advocate Solwane and . . . [ indist inct ]  Baset t i  [00:29:30]  

ADV SONI SC:   I  am just  t ry ing to  f ind out  whether counsel  



12 AUGUST 2020 – DAY 249 
 

Page 38 of 182 
 

draf ted the pleas.  

MR MOGASHOA:   I t  would have been counsel  who draf ted 

the pleas.   Correct .  

ADV SONI SC:   A lr ight .   Then let  us look at  the next  case 

which you set  out  at  paragraph 2.2 of  Annexure MN4, and 

what case number is that? 

MR MOGASHOA:   We say here i t  is  case number  73933 o f  

2015.  

ADV SONI  SC:   And who was the  c la imant  in  th is  ma t te r?  

MR MOGASHOA:    The p la in t i f f  in  th is  mat te r  i s  S iyaya DB 10 

consu l t ing  Eng ineers  (P ty)  L td  v  PRASA.  

ADV SONI  SC:   And in  parag raph  2 .2 .2  you ind ica te  what  

the  bas is  o f  th is  c la im was.   Cou ld  you read tha t  in to  the  

record?  

MR MOGASHOA:     

“We summar ise  the  p la in t i f f ’s  case to  be  tha t  on  o r  

about  the  4  December  2013 and  a t  B raamfonte in ,  

Johannesburg ,  the  p la in t i f f  represented by  i t s  

manag ing  d i rec tor  Makhenza Mabunda and the  

de fendant  rep resented by  i t s  Ch ie f  Execut ive  20 

Off i cer  and tha t  [ indist inct ]  00 .45  acce le ra ted  

in f ras t ruc tu re  re furb i shment  p ro jec t  consu l t ing  

agreement . ”  

ADV SONI  SC:   I t  may –  I  am jus t  ask ing ,  i f  you  reca l l ,  who 

was the  Ch ie f  Opera t ing  Off i cer?   The defendant ’s  Ch ie f  
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Opera t ing  Off i cer?  

CHAIRPERSON:    Ch ie f  Execut ive  Off i ce r.  

ADV SONI  SC:   Ch ie f  Execut ive  Off i ce r,  sor ry.  

MR MOGASHOA:    In  2013 i t  may have s t i l l  been Mr  Lucky 

Montana.   I t  may have s t i l l  been [ inaudible – speaking 

simultaneously]  

CHAIRPERSON:    Wel l ,  in  2013 i t  cer ta in ly  wou ld  have  

been Mr  Montana .  

ADV SONI  SC:   Yes,  yes .  

CHAIRPERSON:    Because he  le f t  in  2015,  i f  I  reca l l  10 

cor rec t l y   o r  was i t  2014?  But  in  2013 I  am sure  i t  was s t i l l  

h im.  

ADV SONI  SC:   Yes.    

CHAIRPERSON:    Ja .  

ADV SONI  SC:   And i f  you look,  Mr  Mogashoa,  i t  i f  you  tu rn  

to  parag raph 2 .1 .2  i t  i s  on  the  prev ious page 323 and you  

look a t  paragraph  2 .1 .2  you do name the  CEO there .  

MR MOGASHOA:    Yes,  tha t  i s  indeed so .  

ADV SONI  SC:   And who is  the  CEO then?  

MR MOGASHOA:    I t  says  Lucky Tshepo Montana.  20 

ADV SONI  SC:   Yes.  

MR MOGASHOA:    And tha t  i s  –  tha t  agreement  was 2014 

and the  Cha i rperson is  mak ing  the  po in t  tha t  there fore  in  

2013 i t  must  have been Mr  Montana as  we l l .   I  am jus t  no t  

whethe r  we le f t  in fo rmat ion  ou t ,  ge t t ing  who the  Ch ie f  



12 AUGUST 2020 – DAY 249 
 

Page 40 of 182 
 

Execut ive  Off i ce r  a t  the  t ime was or  tha t  th is  i s  jus t  a  

capt ion  o f  what  the  par t i cu la rs  then say.  

ADV SONI  SC:   I f  you  look a t  the  next  –  the  f i rs t  l i ne  o f  the  

next  page,  tha t  i s  page 326 and  tha t  i s  your  pa rag raph  

2 .2 .3 ,  you ind ica te  what  the  purchase pr ice  –  oh  so r ry,  the  

cont rac t  p r ice  o f  th is  cont rac t  was.   What  was i t?  

MR MOGASHOA:    You see the re  the  cont rac t  p r i ce  was 

R4 978 000 inc lus ive  o f  VAT,  Cha i r.  

ADV SONI  SC:   And then f rom paragraph 2 .2 .8  on  page  

327 you ind ica te  the  bas i s  on  wh ich  the  p lea  was founded 10 

and what  i s  2 .2 .8?  

MR MOGASHOA:    Cha i r,  we say in  parag raph 2 .2 .8  tha t :  

“The amended p lea  ra i sed the  issue o f  ju r i sd i c t ion  

in  tha t  c lause 19 o f  the  agreement  upon wh ich  

p la in t i f f  re l ies ,  p rov ide  tha t  d isputes  be tween 

par t ies  must  be  re fer red  to  a rb i t ra t ion  and tha t  the  

present  d ispute  had not  been re fer red  to  

a rb i t ra t ion . ”  

ADV SONI  SC:   Th is  i s  the  po in t  tha t  the  Cha i rperson was  

ask ing  about ,  d id  a l l  the  cont ra  –  was the  same ju r i sd i c t ion  20 

or  po in t  taken in  respect  o f  a l l  the  cont rac ts?   Cer ta in ly,  i t  

was taken in  respect  o f  th is  cont rac t  as  we l l .  

MR MOGASHOA:    Indeed so ,  Cha i r.   I f  the  repor t  conf i rms 

tha t  because,  I  mean,  the  repor t  was done when we  s t i l l  –  

when ou r  f i rm was s t i l l  se ized w i th  the  respons ib i l i t y  o f  
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de fend ing  the  mat te r  [ inaudible – speaking simultaneously]  

ADV SONI  SC:    Because a t  the  t ime you drew up th is  

repor t  you wou ld  have had every th ing .  

MR MOGASHOA:    We had every th ing  in  f ron t  o f  th is ,  

cor rec t .  

ADV SONI  SC:   Now 2 .2 .9  you ind ica te  a  fu r ther  de fence,  

what  was tha t  de fence?  

MR MOGASHOA:    We say there  tha t :  

“The defendant  a lso  den ied  tha t  the  agreement  was  

entered in to  by  i t s  Ch ie f  Execut ive  Off i cer  and as  10 

we l l  the  cor rec tness o f  c lause 3 .2  o f  the  

agreement . ”  

ADV SONI  SC:   And in  2 .2 .10  …[ in tervenes]  

CHAIRPERSON:    I  am sor ry.  

ADV SONI  SC:   I  am sor ry,  Cha i r.  

CHAIRPERSON:    On 2 .2 .9  i s  tha t  de fence one tha t  

d isputed the  va l i d i t y  o f  the  agreement  tha t  was entered  

in to  by  PRASA’s  Ch ie f  Execut ive  Off i cer  a t  the  t ime or  was 

the  de fence tha t  fac tua l l y  no  agreement  ex is ted .   Do you  

remember?   I s  tha t  someth ing  you a re  no t  ab le  to  20 

remember?  

MR MOGASHOA:    I  cannot  qu i te  remember,  Cha i r,  bu t  jus t  

to  ass i s t .   I f  I  g ive  regard  to  pa rag raph 2 .2 .9 ,  we e i ther  d id  

no t  have an agreement  a t  a l l  o r,  a l te rna t ive ly,  we had  an  

agreement  tha t  d id  no t  bear  any s ignature  o f  the  Ch ie f  
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Execut ive  Off i cer  and/or  any o ther  o f f i c ia l  f rom PRASA who  

may have been mandated to  en ter  in to  such an agreement .   

So we d isputed the  ex i s tence o f  the  agreement  f rom my 

rev iew o f  2 .2 .9 .  

CHAIRPERSON:    Yes,  okay.  

ADV SONI  SC:   As  i t  p leases.   And in  2 .2 .10  you  ra ise  a  

fu r ther  de fence and what  was tha t?  

CHAIRPERSON:    We say there  tha t :  

“The p lea  a lso  a l leges tha t  the  de fendant  i s  no t  

l iab le  to  the  p la in t i f f  due to  the  fac t  tha t  the  p la in t i f f  10 

fa i led  to  p rov ide  an  occupat ion  cer t i f i ca te  as  

contempla ted  in  c lause 1 .11  on the  agreement . ”  

ADV SONI  SC:   Okay.   And 2 .2 .11?  What  i s  the  de fence 

ra ised the re?  

MR MOGASHOA:    We are  say ing  there  tha t :  

“The  de fendant   d ispu ted  i ts  l iab i l i ty  to  the  p la in t i f f  

in  tha t  the  invo ices upon wh ich  the  p la in t i f f  re ly  a re  

no t  cons is ten t  w i th  the  p rov is ions o f  c lause  2  o f  

annexure  B to  the  agreement  in  tha t  they do  no t  

se t  ou t  the  work  fo r  wh ich  amounts  a re  c la imed,  20 

they a re  no t  fo r  any o f  the  amounts  l i s ted  in  c lause 

2 .1  o f  annexure  B to  the  agreement .   They a re  no t  

for 25% o ff  the  con t ract  p r ice  as p rov ided  fo r  in  

c lause  2 .2  o f  annexure B to  the  agreement  and 

they a re  no t  accompan ied by de l ive rab les 
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descr ibed  fo r  each  o f  the invo ices p rov ided  fo r  in  

c lause  2 .2  o f  annexure  B o f  the  agreement . ”  

ADV SONI  SC:   And  then  in  2 .2 .12  a  fu r ther  de fence  is  

ra ised .   What  is  tha t?  

MR MOGASHOA:    We say there  tha t :  

“The  de fendant  a lso  den ied tha t  the  p la in t i f f  

rendered  the  serv ices p rov ided  fo r  in  c lause  8  o f  

the  agreement read  wi th  Schedu le  A o f  the 

agreement . ”  

ADV SONI  SC:   Th is  seems to  be  s im i la r  to  the  p lea  in  the 10 

–  o r  the  de fence ra ised  in  the  p rev ious one  namely  tha t  

the  annexure  PLC 2  and  PLC 3  do  no t  bear  ou t  the  c la ims 

tha t  were  made by the  p la in t i f f .  

MR MOGASHOA:    Tha t  is  co r rect .  

ADV SONI  SC:   And  then  in  2 .2 .13?  

MR MOGASHOA:    We say there  tha t :  

“The  de fendant  a lso  cha l lenges the  p la in t i f f ’s  c la im 

tha t  i t  i s  en t i t led  to  in te rest  as  a t  25  March  2015 as 

no  case  had  been made in  the  par t icu la rs  o f  c la im  

fo r  the  in te rest  to  be  pa id  wi th  e ffect  f rom tha t  20 

da te . ”  

ADV SONI  SC:   And  tha t  is  s im i la r  to  the  de fence  you  

ra ised  in  the  p rev ious c la im,  wou ld  tha t  be  cor rect?  

MR MOGASHOA:    In  the  p rev ious case ,  tha t  is  co r rect .  

ADV SONI  SC:   And  then  in  paragraph  2 .3  you  dea l  w i th  
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the  next  c la im  tha t  was made and  wou ld  you  in  pa ragraph 

2 .3 .2  you  ind ica te  what  the  bas is  o f  tha t  c la im was? 

MR MOGASHOA:    We say  there  tha t  i t  i s  case  

74281/2015 and i t  is  S iyaya  DB Consu l t ing  Eng ineers 

(Pty)  L td  v  PRASA.   In  paragraph  2 .3 .2  o f  the  repor t  you 

say tha t :  

“The  p la in t i f f  in  the  par t icu la rs  o f  c la im da ted  09 

September  2015 a l leges tha t  dur ing  o r  about  4  

March  2013 a t  Braamfon te in ,  Johannesburg ,  the 

p la in t i f f  represen ted  by i ts  manag ing  d i recto r  Mr 10 

Makhensa  Mabunda and  the  de fendant  represen ted 

by Dr  Dan ie l  Mth imku lu  head o f  PRASA 

Eng ineer ing  Serv ices  conc luded an  o ra l 

agreement ,  he  is  say ing  tha t  is  the  mater ia l  

management and  [ indist inct ]  10.10  ag reement . ”  

ADV SONI  SC:   Now you  say  tha t  tha t  was an  o ra l  

agreement  –  we l l ,  tha t  is  what  i t  was a l leged .    

MR MOGASHOA:    Tha t  is  what  is  p leaded in  the 

par t icu la rs  o f  c la im.  

ADV SONI  SC:   Yes.   What  was the  amount  tha t  is  c la imed 20 

–  and  I  th ink  you  wi l l  f ind  i t  a t  paragraph  2 .3 .6  on  page 

329 .    

MR MOGASHOA:     

“The  p la in t i f f  a l leges tha t  the  de fendant  is  indeb ted 

to  the  sum o f  R70 628  118 .59 . ”  
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ADV SONI  SC:   Now in  regard  to  the  amount  o f  the  c la im,  

the  par t icu la rs  o f  c la im a l leged tha t  there  was  a  R17 

mi l l ion  con t ract  conc luded by an o rgan  o f  s ta te  o f  the 

bas is  o f  an  o ra l  agreement .  

MR MOGASHOA:    Tha t  is  what  the  par t icu la rs  o f  c la im 

sa id .  

ADV SONI  SC:   Then i f  you  look a t  your  de fences,  they  

s ta r t  a t  2 .3 .10 ,  cou ld  you  ind ica te  what  those  de fences 

a re? 

MR MOGASHOA:    Cha i r,  I  am say ing  on  paragraph 2 .3 .10 10 

tha t :  

“The  p lea  den ied the  conc lus ion  o f  the  a l leged  o ra l  

agreement  be tween p la in t i f f  and  i ts  

represen ta t ives.   In  the  a l te rna t ive ,  i t  i s  a l leged 

tha t  Mth imku lu  was no t  du ly  au thor ised  by the  

de fendant   to  conc lude  the  agreement  on  beha l f  o f  

de fendant .   The de fendant  d id  no t  a t  any t ime 

represen t  the p la in t i f f  tha t  Mth imku lu  was 

au thor ised  to  conc lude  the  agreement  on  i ts  

beha l f .   The  de fendant  is  in  law no t  bound by the 20 

agreement and the  agreement  is  in  law no t  

en fo rceab le  aga inst  i t  and  the  p la in t i f f  ough t  to  

have  a t tached to  i ts  par t icu la rs  o f  c la im wr i t ten  

par t  o f  the agreement  and  i ts  fa i lu re  to  do  so  is  

p re jud ic ia l  to  the  fo rmu la t ion  o f  the  de fendant ’s 
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de fence . ”  

ADV SONI  SC:   Be fo re  we go  on  wi th  the  rest  o f  the 

de fences may I  make o r  ra ise  th is  wi th  you ,  the 

Cha i rperson  had  ear l ie r  asked  you whether  the  quest ion  o f  

the  ju r isd ic t iona l  po in t  was taken  in  respect  o f  a l l  the  

c la ims.   Why cou ld  i t  no t  be  taken  in  respect  o f  th is  c la im? 

MR MOGASHOA:    I  imag ine  i t  is  because  there  was no 

agreement  to  re fe r  to  where in  such  a  c lause  ex is ted  tha t  

in  the  even t  o f  d ispu te  the  mat te r  be  re fe rred  fo r  

a rb i t ra t ion .  10 

ADV SONI  SC:   Wh ich  made i t  d i f fe ren t  f rom the  o ther  

wr i t ten  agreement .  

MR MOGASHOA:    I  imag ine  –  ja ,  indeed so ,  th is  wou ld  

be  d i f fe ren t  f rom the  o thers .  

ADV SONI  SC:   A l r igh t ,  then  in  2 .3 .11 you  ra ise  a  fu r ther  -  

-  I  mean,  a  fu r ther  de fence  is  ra ised  and  what  is  tha t?  

MR MOGASHOA:    I  am say ing  there  tha t :  

“ In  add i t ion  the de fendant  p leaded tha t  p ro ject  

char te r  a t tached to  PMC1 o f  the  amended 

par t icu la rs  o f  c la im was no t  p repared by i t  bu t  no 20 

agreement  was reached be tween the  par t ies  o f  

ge t t ing  extens ions bu t  p la in t i f f  had  no  capac i ty  and 

sk i l l s  to  render  the  serv ices ind ica ted  there in  and 

tha t  p la in t i f f  d id  no t  render  any o f  the  serv ices fo r  

wh ich  payment  is  c la imed.   
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ADV SONI  SC:   R igh t  and  then in  2 .3 .12  –  Cha i rperson ,  

sor ry,  may  I  ind ica te ,  I  unders tand  i t  i s  tea t ime,  I  am just  

wonder ing  i f  I  shou ld  no t  f in ish  th is  and  then we cou ld  

b reak fo r  tea .  

CHAIRPERSON:    Oh,  okay,  a l r igh t .  

ADV SONI  SC:   I t  i s  jus t  ano ther  few c lauses.  

CHAIRPERSON:    Okay.  

ADV SONI  SC:   2 .3 .12 .  

MR MOGASHOA:    In  2 .3 .12  I  say tha t :  

“The  de fendant  a lso  admi t ted rece ip t  o f  the  10 

p la in t i f f ’s  invo ices bu t  p leaded tha t  the  p la in t i f f  d id  

no t  render  serv ices fo r  wh ich  the  invo ices were  

rendered and  tha t  p la in t i f f  d id  no t  de l ive r  the 

de l ive rab les con templa ted  in  invo ices.   I t  i s  

p leaded fu r ther  tha t  some o f  the  invo ices submi t ted  

by the  p la in t i f f  do  no t  fa l l  under  any o f  what  the  

p la in t i f f  a l leges was the  scope o f  works tha t  is  

con templa ted  in  POC1 and POC2. ”  

ADV SONI  SC:   Now th is  aga in  harks back  to  what  was  

sa id  in  respect  o f  two  o ther  c la ims,  in  o ther  words there  is  20 

a  d is junctu re  be tween the  c la im and the annexures tha t  

the  p la in t i f f  had  re l ied  on .  

MR MOGASHOA:    Tha t  is  indeed so .  
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ADV SONI  SC:   Those  a re  the  de fences in  regard  to  th is  

c la im.   Mr  Cha i rperson  maybe th is  wou ld  be  the  [ indist inct  

– dropping voice]  

CHAIRPERSON:    Yes,  I  understood you to say you wanted 

to just  wrap up the one before we …[intervenes]  

ADV SONI  SC:   Oh,  those were the two.  

CHAIRPERSON:    Ja before we take the adjournment .  

ADV SONI  SC:   There are no more. . .  

CHAIRPERSON:    I  thought let  us take the tea adjournment 

and when you come back you f inal ise the remaining claims i f  10 

you have not  covered al l  the ones you wanted to cover.  

ADV SONI  SC:   I  thought we would cover al l  the claims,  

Chairperson.   I t  has an importance in re lat ion to the fact  that  

an agreement was reached.  

CHAIRPERSON:    No,  no,  that  is  f ine,  we wi l l  – al l  I  am 

saying is,  let  us take the tea break now.  

ADV SONI  SC:   Yes,  yes,  Chai rperson.  

CHAIRPERSON:    And when we come back you can 

cont inue.  

ADV SONI  SC:   No,  [ indist inct  – dropping vo ice and 20 

recording distorted]  

CHAIRPERSON:    Ja,  ja.   We wi l l  adjourn for  tea now and i t  

is twenty minutes past  eleven.   We wi l l  resume at  twenty to  

twelve.   We adjourn.  

INQUIRY ADJOURNS 
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INQUIRY RESUMES 

CHAIRPERSON:    Swi tch  on  your  m ic .  

ADV SONI  SC:     Mr  Mogashoa we were  on ,  we jus t  

f in ished the  th i rd ,  the  de fences to  the  th i rd  c la im you w i l l  

reca l l  be fore  the  tea  in te rva l .   Mr  Mogashoa?  

MR MOGASHOA:    Yes,  I  do  reca l l .   

ADV SONI  SC:    We go to  the  four th  c la im wh ich  i s  

re f lec ted  a t  paragraph 2 .4  o f  MM4 which  is  your  repor t  on  

the  S iyaya mat te rs  as  a t  page 330.     

MR MOGASHOA:    Okay,  I  am on i t .   10 

ADV SONI  SC:    What  case number  was th is?  

MR MOGASHOA:    We have got  case number  47598 o f  

2016.   

ADV SONI  SC:    And who was the  p la in t i f f  o r  c la imant  in  

tha t  mat te r?  

MR MOGASHOA:    I t  says  here  tha t  the  p la in t i f f  i s  S iyaya  

DB Consu l t ing  Eng ineers  L td  aga ins t  PRASA.   

ADV SONI  SC:    And what  was the  c la im in  respect  o f  i f  

you  look a t  parag raph 2 .4 .2  o f  you r  repor t?  

MR MOGASHOA:    We say there  tha t  the  summary o f  the i r  20 

c la im is  tha t  on  the  31s t  o f  March  2011 a t  B raamfonte in ,  

Johannesburg .   The p la in t i f f  DB In ternat iona l  GMBH and  

the  de fendant  conc luded a  wr i t ten  memorandum of  

unders tand ing  in  te rms o f  where  they agreed to  coopera te  

accord ing  to  the  te rms o f  the  MOU in  the  f ie ld  o f  in tegra ted  
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passenger  and ra i lway opera t ions on  the  bas is  o f  the 

spec i f i c  agreements  fo r  the  benef i t  o f  the  par t ies  in  o rder  

to  improve var ious in i t ia t i ves  o f  tak ing  cur ren t  s t ra tegy  

coopera t ion  in  the  fo l low ing pro jec ts .     

ADV SONI  SC:    Yes and in  –  now tha t  i s  an  MOU and then  

a t  2 .4 .3  you ind ica te  more  spec i f i ca l l y  what  the  c la im was  

based on.    

MR MOGASHOA:    We say the re  tha t  the  p la in t i f f  a l leges 

fu r ther  tha t  pursuant  the  conc lus ion  o f  the  MOU the  par t ies  

en tered i n to  a  wr i t ten  agreement  on  the  30 t h  o f  Ju ly  2013  10 

w i th  the  p la in t i f f  dua l l y  represented by  Miss  Zo lan i  Vuma 

and the  de fendan t  represented by  Mr  Lucky Montana.     

ADV SONI  SC:    A l r igh t  then you se t  ou t  the  de fences  

wh ich  s ta r t  a t  paragraph 2 .4 .8  on  page 331.   

MR MOGASHOA:    Yes,  we then  s ta te  in  our  pa rag raph  

2 .4 .8  Cha i r  tha t  the  de fendant ’s  p lea  ind ica ted  tha t  in  the 

l igh t  o f  the  fac t  tha t  the  va l id i t y  per iod  o f  the  consu l tancy  

agreement  be tween the  p la in t i f f  and the  de fendant  

commenced on 15 Ju ly  2015.   I t  fo l lows tha t  such va l id i t y  

per iod  came to  an  end by  no  la te r  than 28 February  2014.   20 

In  the  premise  there  was no longer  an  ag reement  be tween 

the  p la in t i f f  and the  de fendant  in  te rms o f  wh ich  the  

p la in t i f f  cou ld  lawfu l l y  render  serv ice  to  the  de fendant  and 

in  te rms o f  wh ich  the  de fendant  wou ld  be  ob l iged to  make 

payment .   To  –  I  am sure  he  wanted to  say to  the  p la in t i f f .   
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Due to  the  fac t  tha t  the  consu l tancy agreement  upon wh ich  

the  p la in t i f f  rea l i sed had come to  an  end by  a f f l i c t ion  o f  

t ime by  no  la te r  than 28 February  2014.   Accord ing ly,  the 

de fendant  i s  no t  –  in  te rms o f  the  consu l tancy agreement  

upon wh ich  the  p la in t i f f  rea l i sed l iab le  to  the  p la in t i f f  fo r  

any se rv i ces  a l leged ly  rendered  by  the  p la in t i f f  a f te r  28  

February  2014 or  fo r  damages c la imed in  th is  p roceed ings.          

ADV SONI  SC:    R igh t  then  you ra ised th ree  o ther  

de fences the re  in  paragraph 2 .4 .9 ,  2 .4 .10  and  2 .4 .11 .   

What  a re  those?  10 

MR MOGASHOA:    We –  in  those paragraphs say tha t  the  

f i rs t  one the  p lea  a lso  den ies  tha t  the  p la in t i f f  ever  car r ied  

ou t  add i t iona l  scope o f  work  wh ich  was not  contempla ted  in  

the  consu l tancy agreement  upon wh ich  p la in t i f f  rea l i sed.   

A l te rna t ive ly,  tha t  the  work  tha t  the  p la in t i f f  a l leges to  have 

car r ied  ou t  was  author i sed by  the  de fendant .   The  

defendant  a lso  den ies  tha t  the  p la in t i f f  ever  p resented a 

concept  des ign  to  the  depot  s teer ing  commi t tee .   Second ly,  

we say tha t  the  p la in t i f f  a lso  ra ised a  de fence tha t  by  the 

t ime the  mot iva t ions re fer red  to  in  the  p la in t i f f ’s  20 

mot iva t ions p lan  was submi t ted .   The te rm f rom the 

consu l tancy agreement  had lapsed and tha t  i t  was no 

longer  competent  fo r  the  p la in t i f f  to  submi t  a  

mot iva t ion /va r ia t ion  o rders .   And  las t l y  we say tha t  the  

p lea  a l so  a l leges tha t  the  p la in t i f f  ac ted  in  an  unreasonab le  
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and neg l igent  manner  in  be l iev ing  tha t  the  serv ices  were  

rendered as  contempla ted  in  the  consu l tancy agreement  in  

tha t  the  var ia t i on  orders  were  no t  au thor i sed  by  the 

de fendant  and tha t  p la in t i f f  fa i led  to  rea l i se  tha t  the  

consu l tancy agreement  cont rac t  had lapsed.               

ADV SONI  SC:    Then the  f i f th  c la im i s  re f l ec ted  a t  

parag raph 2 .5 ,  who was the  c la imant  in  tha t  mat te r?   

MR MOGASHOA:    The c la iman t  in  tha t  mat te r  o r  the  

p la in t i f f  i s  S iyaya Ra i l  So lu t ions  P ty  L td  aga ins t  PRASA 

and I  see tha t  the  repor ts  says tha t  i t  i s  under  case number  10 

47597 o f  2016.   

ADV SONI  SC:    Yes and i f  you look a t  parag raph 2 .5 .5 

then you w i l l  see  what  the  amoun t  o f  tha t  c la im is  o r  the  

amount  o f  the  cont rac t .     

MR MOGASHOA:    The paragraph  s ta tes  tha t  fu r ther  tha t  

the  par t ies  agreed tha t  the  p la in t i f f  w i l l  render  se rv ices  to  

the  de fendant  in  te rms o f  the  a forement ioned ag reement  

whose cont rac t  p r ice  was an  amount  o f  R69mi l l ion  

inc lus ive  o f  VAT.   

ADV SONI  SC:    And i f  you look  a t  paragraph 2 .5 .8  tha t  20 

re f lec t s  tha t  i s  on  page 333 the  amount  o f  the  c la im,  and 

what  was tha t  amount?  

MR MOGASHOA:    Sor ry  Cha i r,  wh ich  pa ragraph?  

ADV SONI  SC:    A t  parag raph 2 .5 .8  a t  the  top  o f  page 333.   

MR MOGASHOA:    Okay our  paragraph says tha t  i t  as  a 
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resu l t  o f  th is  b reach o f  agreement  the  p la in t i f f  now c la ims  

tha t  the  de fendant  i s  indebted to  i t  to  an  amount  o f  R21  

626 138.00  

CHAIRPERSON:    I  am sure  you meant  a l leged  breach 

there .     

MR MOGASHOA:    Wel l  yes  Cha i r  I  am sure ,  I  am sure  i t  i s  

repeated in  o ther  paragraphs tha t  i t  i s  an  a l legat ion .   

CHAIRPERSON:    I  am sure  S iyaya wou ld  have been happy  

to  see tha t  you d id  no t  say  a l leged  you sa id  b reached.    

MR MOGASHOA:    Yes.  10 

CHAIRPERSON:    Yes,  Mr  Son i .   

ADV SONI  SC:    As  you p lease Cha i rperson and  then a t  

parag raph 2 .5 .10  you se t  ou t  the  f i rs t  leg  o f  the  de fence or  

the  f i rs t  de fence.   

MR MOGASHOA:    We say there  tha t  the  de fendan t ’s  p lea  

d isputed the  fac t  tha t  p la in t i f f s  cur ren t  c la im is  based on a  

consu l tancy agreement  and same as there fore  i r re levant  

fo r  purposes o f  th is  p roceed ings.   

ADV SONI  SC:    A l r igh t  and a t  2 .5 .11  you ra i se  a  fu r ther  

de fence.   20 

MR MOGASHOA:    We s ta te  the re  tha t  the  p lea  fu r ther  

den ied  the  conc lus ion  o f  the  add i t iona l  se rv i ce  ag reement 

and in  the  a l te rna t ive ,  we p leaded tha t  in  the  event  tha t  i t  

i s  found tha t  the  add i t iona l  serv i ces  agreement  was  

conc luded between the  p la in t i f f  and the  de fendant  then in  
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tha t  event  the  de fendant  p leads as  fo l lows.   A t  the  

conc lus ion  o f  the  add i t iona l  serv ices  ag reement  was not  

dua l l y  au thor i sed  by  the  de fendant  tha t  Son ic  Ba l t i c  was  

not  dua l l y  au thor ised to  conc lude  the  add i t iona l  serv i ces .   

Agreement  tha t  the  de fendant  d id  no t  a t  any s tage  

rep resent  to  the  p la in t i f f  tha t  Son ic  Ba l t i c  was dua l ly  

au thor ised to  conc lude the  add i t iona l  serv i ces  ag reement  

re fe r red  to  in  paragraph 11 o f  the  par t i cu la rs  o f  c la im and  

las t l y  tha t  the  add i t iona l  se rv i ces  agreement  upon wh ich  

the  p la in t i f f  rea l i sed i t  i s  no t  va l id  and b ind ing  upon 10 

defendant  and i t  i s  in  law unenforceab le  aga ins t  de fendant  

due to  the  fac t  tha t  i t s  conc lus ion  was not  dua l l y  

au thor ised by  the  de fendant .         

ADV SONI  SC:    And then a t  2 .5 .12  you ra ised a  fu r ther  

de fence is  se t  ou t ,  what  i s  tha t?  

MR MOGASHOA:    We say there  tha t  the  de fendant  a lso  

a l leged tha t  the  contents  o f  Annexure  S3 o f  the  p la in t i f f ’s  

par t i cu la rs  o f  c la im does not  ind ica te  or  suggest  the  

a l leged conc lus ion  o f  a  wr i t ten  ag reement  and tha t  same 

cannot  be  const rued to  const i tu te  a  wr i t ten  agreement .       20 

ADV SONI  SC:    And paragraph 2 .5 .13?  

MR MOGASHOA:    We say there  tha t  the  de fendan t ’s  p lea  

admi ts  Age AC d id  no t  submi t  a  var ia t ion  order  bu t  

de fendant  den ies  tha t  same is  l inked to  the  a l leged 

add i t iona l  serv i ce  agreement .    
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ADV SONI  SC:    And I  th ink  2 .5 .14  and 15 you ra i sed two 

fu r ther  de fences are  ra ised,  what  a re  those?  

MR MOGASHOA:    We say ing  de fendant  a l so  den ied  tha t  

the  p la in t i f f  ever  submi t ted  the  repor t  se t t ing  ou t  serv i ces  

rendered and tha t  the  invo ices submi t ted  by  the  p la in t i f f  

were  ever  adequate ly  exp la ined to  the  p la in t i f f  o r  by  the  

p la in t i f f  ra ther  and we a lso  say tha t  the  de fendan t  den ies  

tha t  i t  made any rep resenta t ions re la t ing  to  approva ls  

au thor isa t ions and var ia t ions  i n  re la t ion  to  serv i ces  

a l leged ly  rendered by  the  p la in t i f f .    10 

ADV SONI  SC:    Okay then the  s ix th  c la im is  re f lec ted  a t  

parag raph 2 .6  bu t  be fore  I  ask  you to  se t  ou t  what  tha t  

c la im is  can,  I  ask  you p lease to  look  a t  pa ragraph 2 .6 .8  on  

page 334 in  re la t i on  to  tha t  c la im.     

MR MOGASHOA:    Yes,  I  see the  paragraph.    

ADV SONI  SC:    What  does tha t  say?  

MR MOGASHOA:    The pa ragraph  says tha t  on  the  13 t h  o f  

Apr i l  2016 we rece ived cor respondence f rom our  opponents  

who in fo rmed us  tha t  there  c l ien t  had been pa id  the  fu l l  

amount  tha t  they were  c la im ing  and proposed tha t  the  20 

defendant  tenders  a  cost  o f  the  p roceed ings.   We 

thereaf te r  sought  ins t ruc t ions f rom c l ien t  to  no  ava i l .      

ADV SONI  SC:    Bu t  e f fec t i ve ly  what  was the  e f fec t  o f  the  

fac t  tha t  payment  had been made? 

MR MOGASHOA:    The mat te r  in  as  fa r  as  the  l i t iga t ion  is  
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concerned was not  p roceeded w i th .   

ADV SONI  SC:    In  o ther  words ,  i t  had become se t t led  

e f fec t i ve ly.   

MR MOGASHOA:    I t  had become se t t led .   I  be l ieved tha t  

a t  some po in t  the  c l ien t  conf i rmed tha t  pos i t ion  and we  

went  on  to  c lose  our  f i l e .   

ADV SONI  SC:    Now Mr  Mogashoa in  –  what  was the 

purpose o f  you r  d rawing up o f  th is  repor t?    

CHAIRPERSON:    Maybe before  tha t  i t  wou ld  appear  tha t  

in  a l l  o f  these c la ims S iyaya c la ims tha t  you have  covered 10 

in  a l l  except  one  the  p la in t i f f  was  the  same namely  S iyaya 

DB and GBR Consu l tan ts  P ty  L td  and the  on ly  one where  

the  p la in t i f f  seems to  have been a  d i f fe ren t  lega l  en t i t y  

though a l so  under  S iyaya was the  one ca l led  S iyaya Ra i l  

So lu t ions P ty  L td .   I s  my observa t ion  cor rec t?   

MR MOGASHOA:    Cor rec t  i t  i s  indeed so .   

CHAIRPERSON:    Okay.   

ADV SONI  SC:    So  Mr  Mogashoa what  -  to  come back to  

my quest ion  wha t  was the  purpose o f  th is  memorandum 

repor t  whatever  one wants  to  ca l l  i t?    20 

MR MOGASHOA:    We were  i ns t ruc ted  by  the  lega l  

depar tment  o f  PRASA to  prepare  the  repor t  and in  my 

unders tand ing  the  board  or  the  cha i rperson o f  the  board  

had ca l led  fo r  i t .   Bu t  I  remember  we were  to ld  tha t  there  

was a  need fo r  us  to  u rgent ly  p repare  a  s ta tus  repor t  in  
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respect  o f  a l l  o f  the  S iyaya mat te rs  tha t  we -  o r  our  f i rm 

was defend ing    

ADV SONI  SC:    Now based on th is  repor t  and based on 

the  de fences tha t  had been ra i sed and hav ing  regard  to  the  

ins t ruc t ions you had rece ived.   What  was your  v iew you  

were  the  ins t ruc t ing  a t to rney  o f  the  prospects  o f  

successfu l l y  de fend ing  these c la ims?     

CHAIRPERSON:    Be fore  he  answers  i f  he  is  ab le  to  

answer  tha t  i t  i s  f ine  I  am jus t  th ink ing  tha t  i f  you  are  

invo l ved in  the  mat te r  you migh t  have d i scuss ions w i th  10 

your  c l ien t  and fo r  whatever  happens we might  no t  want  to  

te l l  o ther  peop le  what  you to ld  your  c l ien t  about  the  mer i t s  

bu t  i f  he  fee ls  comfor tab le  tha t  wou ld  be  f ine .       

MR MOGASHOA:    Yes.   

CHAIRPERSON:    Do you unders tand tha t?  

MR MOGASHOA:    Yes Cha i r.  

CHAIRPERSON:    And i t  may we l l  be  an  op in ion  on  the  

prospects  maybe  based on the  lega l  depar tment  o f  PRASA 

what  they took o r  on  somebody independent  o ther  than the  

person who was hand l ing  i t  bu t  i f  he  fee ls  comfor tab le  to  20 

answer  the  quest ion  there  is  no  p rob lem.      

ADV SONI  SC:    Cha i rperson w i th  respect  here  you have 

made a  separa te  po in t  tha t  he  is  separa te ly  va l id  and tha t  

i s  we know as a  fac t  tha t  the  c la ims have not  been pursued  

s ince  the  Judge Tuckt  o rdered and  i t  may be inappropr ia te .  
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CHAIRPERSON:    Yes.   

ADV SONI  SC:    So  I  wou ld  ra ther  leave i t .  

CHAIRPERSON:    Ja ,  okay no  tha t  i s  f ine .    

ADV SONI  SC:    Now th is  i s  the  repor t  tha t  i s  da ted  the  

21 s t  o f  November  2017,  i s  tha t  cor rec t  Mr  Mogashoa? 

MR MOGASHOA:    Cor rec t  tha t  i s  the  da te  o f  the  repor t .    

ADV SONI  SC:    Now le t  us  go  back to  your  a f f idav i t  wh ich  

is  SS13 in  bund le  G.   A f te r  you submi t ted  th i s  repor t  what  

happened?  

CHAIRPERSON:    Can I  in te r rup t  you aga in…[ in tervenes]   10 

ADV SONI  SC:    Yes,  Cha i rperson.  

CHAIRPERSON:    Mr  Son i  do  no t  fo rge t  you r  ques t ion .   I  

made a  no te  in  regard  to  th is  repor t  Mr  Mogashoa  to  the 

e f fec t  tha t  i t  d id  no t  dea l  w i th  the  mer i t s  o f  the  c la ims by  

wh ich  I  meant  i t  sa id  no th ing  prospects  o f  success.   And I  

th ink  a t  the  beg inn ing  o f  the  repor t  there  is  a  no te  you 

made towards a long the  l ines  tha t  i t  shou ld  no t  be  read as  

const i tu t ing  your  adv ice  on  the  way fo rward  or  tha t  k ind  o f  

th ing .   Do you remember  tha t  no te?      

MR MOGASHOA:    Wou ld  i t  be  Cha i r  on  the  f i rs t  page o f  20 

the  repor t  we jus t  went  th rough now? 

CHAIRPERSON:    Yes.   

ADV SONI  SC:    I f  you  look a t  paragraph 1 .3  I  th ink  tha t  i s  

where  we make the  d isc la imer  the re .   

CHAIRPERSON:    So  I  go t  the  impress ion  when I  read tha t  
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par t  tha t  you d id  no t  want  i t .   Your  in ten t ion  was no t  to  say 

anyth ing  about  the  prospects  o f  success bu t  i t  was jus t  to  

say what  has happened and where  are  we w i th  regard  to  

th is  l i t i ga t ion .   I s  tha t  cor rec t?      

MR MOGASHOA:    That  i s  indeed  so  Cha i r  bu t  I  th ink  my  

paragraph 1 .3  i f  you  look a t  i t ,  i t  inv i tes  c l ien t  to  ca l l  fo r  

such a  repor t  i f  they  need a  repor t .  

CHAIRPERSON:    I f  they  need i t ,  ja  yes .   

MR MOGASHOA:    Cor rec t .  

CHAIRPERSON:    I  th ink  the  reason why I  made tha t  no te 10 

may have been tha t  I  read somewhere  and I  do  no t  know i f  

i t  was tha t  Makube la ’s  document  bu t  I  read somewhere  I  

th ink  where  somebody sa id  bu t  the  repor t  does not  dea l  

w i th  the  p rospects  o f  success or  t he  mer i t s .   And I  went  to  

look  a t  the  repor t  and I  p icked tha t  up  tha t  i t  d id  no t  dea l  

w i th  tha t  bu t  I  th ink  I  on ly  saw the  no te  a t  the  beg inn ing  o f  

your  repor t  when  Mr  Son i  was po in t ing  i t  ou t  ear l ie r.   So 

you d id  no t  in tend in  tha t  repor t  to  express any v iew on the  

prospects  o f  success bu t  you expected c l ien t  to  approach  

you i f  they  wanted such an op in ion .     20 

MR MOGASHOA:    Cor rec t  Cha i r  I  th ink  the  update  repor t  

as  I  unders tood  the  ins t ruc t ion  a t  the  t ime was tha t  I  

p rov ide  a  s ta tus  repor t  on  the  na ture  o f  the  c la ims and  

what  our  a t t i tude  as  PRASA is  towards them and I  th ink  

th is  i s  p rec i se l y  what  I  d id .   We a l l  know as members  o f  the  



12 AUGUST 2020 – DAY 249 
 

Page 60 of 182 
 

same pro fess ion  how cha l leng ing  such requests  f rom 

c l ien ts  a re  when  you are  expected to  a lmost  g ive  some 

idea what  the  cour t  wou ld  do  w i th  the  case in  as  fa r  as  t he  

mer i t s  a re  concerned.   So I  was to  be  comfor tab le  about  

the  in fo rmat ion  and ev idence tha t  i s  ava i led  to  us  and  

adv ise  o f  our  c l ien ts  tha t  we are  o f  the  v iew tha t  the  

de fences wou ld  car ry.   And we were  a t  tha t  po in t  prepared  

to  fo l low th rough w i th  tha t  ins t ruct ions to  de fend PRASA in  

a l l  o f  th is  mat te rs  g iven the  in fo rmat ion  ava i lab le  to  us  a t  

the  t ime.   10 

CHAIRPERSON:    Okay.     

ADV SONI  SC:    Now as I  say  th is  repor t  i s  there  to  the  

21 s t  o f  November.   You thereaf te r  there  is  a  repor t  here  

da ted the  28 t h  o f  October.   

MR MOGASHOA:    Cor rec t .  

ADV SONI  SC:    Wel l  be fo re  we get  to  tha t  repor t  what  led  

to  tha t  repor t  be ing  prepared by  yourse l f?   

MR MOGASHOA:    A f te r  we d ispatched w i th  the  repor t  tha t  

we have jus t  gone th rough the  21 s t  o f  November  I  th ink  a  

coup le  o f  days down the  l ine  I  rece ived a  ca l l  and an emai l  20 

f rom Mr  D ing iswayo wh ich  has a t tached what  we now as a  

memorandum f rom the  cha i rperson o f  the  board  in  wh ich  

there  were  cer ta in  enqu i r ies  tha t  the  Cha i r  had put  to  I  

imag ine  process  lega l  tea l  o r  lega l  depar tment .   And in  

respect  o f  wh ich  Mr  D ing iswayo request  was  tha t  I  
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comment  on  the  ar rea rs  o f  the  memorandum tha t  made 

re ference o r  to  our  invo lvement  in  the  mat te rs .   And I  th ink  

th is  i s  f i rs t l y  how I  then cons idered the  memorandum tha t  

as  read to  me and prepared the  second repor t .      

ADV SONI  SC:    Bu t  be fore  we get  to  your  second repor t  

le t  us  look a t  the  documents  tha t  you re fe r red  to  tha t  Mr  

D ing iswayo gave you.   Have a  look  a t  MN6…[ in te rvenes]  

CHAIRPERSON:    O f  wh ich  bund le?    

ADV SONI  SC:    Sor ry  the re  in  Annexure  2  Miss  Ngoye ’s  

aff idav i t  bund le  E1 page 344.    10 

MR MOGASHOA:    Yes,  I  am on i t .   

ADV SONI  SC:    I s  th is  the  memorandum you  ta lk ing  

about?  

CHAIRPERSON:    I  am sor ry  a t  what  page is  i t?  

ADV SONI  SC:    Page 334 Cha i rperson.   

CHAIRPERSON:    On the  same bund le?  

ADV SONI  SC:    O f  Miss  Ngoye ’s…[ in tervenes]  

CHAIRPERSON:    E1? 

ADV SONI  SC:    Yes,  E1 yes Cha i rperson.   

CHAIRPERSON:    Yes.   20 

MR MOGASHOA:    I f  I  am not  m is taken,  I  may have 

a t tached what  I  rece ived a t  tha t  t ime and I  am not  sure  i f  

they  a re  the  same.    

ADV SONI  SC:    Sor ry,  so r ry  I  must  apo log ise  p lease look 

a t  MN5 not  MN7.  
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CHAIRPERSON:    What  page is  MN5?  

ADV SONI  SC:    338.   

CHAIRPERSON:    338?  

ADV SONI  SC:    Yes Cha i r.   

ADV SONI  SC:    Is  th is  the  memorandum you rece ived?  

MR MOGASHOA:    Th is  i s  the  memorandum I  rece ived.   I f  

you  do not  m ind  me check ing  I  may  have re fer red  to  the  

memorandum I  jus t  want  to  see.     

ADV SONI  SC:    Yes,  i t  i s  a t  paragraph 23 o f  your  a f f idav i t  

Mr  Mogashoa.   10 

MR MOGASHOA:    Bu t  I  touch on i t?  

ADV SONI  SC:    No you d id  no t .   

MR MOGASHOA:    Okay tha t  i s  f ine .   

ADV SONI  SC:    You re fer red  to  MN5 in  paragraph 23.   

MR MOGASHOA:    No then tha t  i s  f ine  then th is  i s  the 

memo,  yes.   

ADV SONI  SC:    Now we do not  have to  go  th rough the  

who le  memo ju t  cer ta in  par ts  tha t  I  want  to go  th rough.   

Who is  the  memo addressed to?   

MR MOGASHOA:   I t  says  here  tha t  i t  i s  addressed to  the 20 

ac t ing  group ch ie f  execut ive  o f f i ce r  Mr  Z ide .   

ADV SONI  SC:    Yes,  and f rom whom is  i t?  

MR MOGASHOA:    I t  says  i t  i s  f rom the  cha i rperson in te r im 

board  advocated here  in  Makobe lez i .   

ADV SONI  SC:    And what  i s  the  da te  o f  the  memo?  
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MR MOGASHOA:    I t  says  28  November  2017.   

ADV SONI  SC:    And what  i s  the  sub jec t  mat te r?   

MR MOGASHOA:    S iyaya Consu l t ing  Eng ineer ing  P ty  L td  

( l iqu ida t ion)  enqu i ry  in  te rms o f  sec t ion  417 one and 418,  2  

o f  the  compan ies  ac t i ve  to  tha t  we submi t ted .    

ADV SONI  SC:    Now th is  i s  a  repor t ,  th is  i s  the  sect ion  

417 repor t  tha t  you re fer  to  qu i te  o f ten  in  your  a f f idav i t .   

Wou ld  I  be  cor rec t?     

MR MOGASHOA:    Wel l  i t  may be so .   

ADV SONI  SC:    I  am not  say ing  you I  am say ing  the  10 

re ference is  made to  i t .    

MR MOGASHOA:    I  have made re ference to  i t .   

ADV SONI  SC:    Now unt i l  today have you seen tha t  repor t ,  

the  l iqu ida t ion  repor t?  

MR MOGASHOA:    You mean the  repor t  tha t  i s  a  sub jec t  

mat te r?  

ADV SONI  SC:    Yes.   

MR MOGASHOA:    No I  was never  p laced in  possess ion  o f  

a  copy o f  tha t  repor t .  I  knew i t  ex is ted  bu t  . . . [ in te rvenes]   

CHAIRPERSON:    Face th is  s ide  and do not  be  too  fa r  f rom 20 

your  m ic ,  because I  cannot  hear  you when you are  too  fa r  

f rom the  mic  and cer ta in ly  when you ’ re  look ing  away.  

MR MOGASHOA:    I  am beg inn ing  to  l i ke  Mr  Son i  be t te r.  

CHAIRPERSON:    I  see  you a re  no t  the  on ly  w i tness who  

does tha t ,  I  th ink  a  lo t  o f  w i tnesses l i ke  the  ev idence  
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leaders  more  than the  Cha i rperson.    Yes.  

ADV SONI  SC:    I  th ink  they a re  more  in t im ida ted by  you.  

MR MOGASHOA:    Thank you Cha i r.    To  answer  the 

quest ion ,  I  have not  seen the  repor t  up  un t i l  today.     

CHAIRPERSON:    Okay.  

ADV SONI  SC:    Now before  we get  to  the  repor t ,  and I  jus t  

wanted to  p lace  i t  in  contex t  because tha t  i s  the  sub jec t  

mat te r,  th is  i s  addressed to  Mr  Z ide ,  the  memorandum f rom 

the  Cha i rperson.   In  your  p repara t i on  fo r  the  S iyaya  p lease  

and the  deve lopments  thereaf te r,  what  communica t ions d id  10 

you have w i th  Mr  Z ide?  

MR MOGASHOA:    I  th ink  a t  tha t  po in t  in  t ime none  

whatsoever,  I  had  been engag ing  w i th  the  lega l  depar tment  

and I  th ink  in  the  beg inn ing  I  sa id  Ms Ngoye,  Mr  

D ing iswayo and Ms Makwete .  

ADV SONI  SC:    Those are  the  peop le  w i th  whom you dea l t  

in  regard  to  the  S iyaya mat te rs?  

MR MOGASHOA:    In  regard  to  the  S iyaya mat te rs ,  cor rec t .  

ADV SONI  SC:    And as  a t  the  da te  o f  th is  memo had you  

had any dea l ings w i th  the  Cha i rpe rson o f  the  In te r im 20 

Board ,  now Judge Makhube le?  

MR MOGASHOA:    When you  say dea l ings are  you  

re fer r i ng  to  whether  I  . . . [ in te rvenes ]   

ADV SONI  SC:    In te rac t ions,  persona l  in te rac t ions.  

MR MOGASHOA:    Persona l  in te rac t ions,  yes  when she  
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was an advocate  o f  the  Pre tor ia  Bar  Counc i l .    I  have had 

to  work  w i th  her  when I  was a t  the  prev ious law f i rm,  I  used  

to  be  a  par tner  a t  Ge ldenhuys Mala t j i .  

ADV SONI  SC:    Bu t  in  regard  to  PRASA? 

MR MOGASHOA:    In  regard  to  PRASA a t  th is  s tage no,  

no t  a t  a l l .  

ADV SONI  SC:    A l r igh t .   Now th i s  memo was sent  to  you 

by  Mr  D ing iswayo .    

MR MOGASHOA:    Cor rec t .  

ADV SONI  SC:    Le t ’s  jus t  have a  look a t  what  the  memo 10 

says i f  you  l ook a t  parag raph 1 ,  you cou ld  j us t  read tha t  

in to  the  record .  

MR MOGASHOA:    The memo says tha t  I  re fer red  to  

var ious . . . [ in te rvenes]   

ADV SONI  SC:    Sor ry,  cou ld  you see and ident i f y  to  whom 

i t  i s  addressed?  

MR MOGASHOA:    I t  i s  addressed to  Mr  Z ide .  

ADV SONI  SC:    Bu t  the  memo then s tar t s  o f f  w i th  

. . . [ in te rvenes]   

MR MOGASHOA:    Dear  Mr  Z ide .    20 

ADV SONI  SC:    Yes.  

MR MOGASHOA:    And paragraph 1  thereof  says:  

“ I  re fe r  to  var ious d iscuss ions be tween us  about  

th is  mat te r  as  we l l  as  our  b r ie f  d iscuss ion  w i th  the  

Group Execut ive  :  Lega l  R isk  and  Compl iance,  Ms  
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Mar tha  Ngoye on 14 November  2017. ”  

ADV SONI  SC:    Then the  next  paragraph re fers  to  your  

repor t  wh ich  we have jus t  been th rough,  tha t  i s  MN4,  wou ld  

tha t  be  co r rec t?  

MR MOGASHOA:    Yes i t  re fe rs  to  a  –  our  repor t  da ted  21 

November  o f  2017.    

ADV SONI  SC:    Yes.  And then she makes the  po in t  tha t  

S iyaya DB had been p laced under  l iqu ida t ion .   Tha t  i s  the  

las t  pa ragraph –  the  las t  sentence o f  tha t  paragraph ,  wou ld  

tha t  be  co r rec t?  10 

MR MOGASHOA:    Yes I  am aware  tha t  in  our  course  o f  

dea l ing  w i th  the  group some o f  the  compan ies  went  in to  

l iqu ida t ion ,  and a t  tha t  t ime,  wh ich  is  November  2017,  yes  

we were  fu l l y  aware  as  PRASA’s  lega l  representa t i ves  tha t  

there  were  l iqu ida t ion  proceed ings  tha t  were  –  o r  had been 

conducted.     

ADV SONI  SC:     Ja ,  i f  you  tu rn  to  parag raph 3  you w i l l  see  

what  the  Cha i rpe rson says about  your  f i rm ’s  ro le  in  i t ,  jus t  

read tha t  in to  the  record  p lease.    

MR MOGASHOA:   I t  says i t  is not  c lear f rom the report  of  20 

Mogashoa Diale At torneys whether they were subsequent ly  

appointed to present  PRASA to deal  wi th the l iquidat ion 

matter.   As act ing Group CEO such instruct ions would have 

come f rom you.  

ADV SONI SC:   Wel l  i f  we could just  pause there for a  
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moment.  Did you receive inst ruct ions f rom PRASA in regard 

to the l iquidat ion matter? 

MR MOGASHOA:   Yes correct  we did.  

ADV SONI SC:   R ight  and f rom whom in PRASA? 

MR MOGASHOA:   I t  would have been f rom legal  ei ther Mr – 

the three PRASA col leagues I  have made reference to.   

Because they would inst ruct  me in terchangeable but  when I  

communicate,  I  would communicate by – by to one and 

carbon copy the others.   So I  cannot qu i te remember who in 

part icular gave me the inst ruct ions but  the inst ruct ion came 10 

f rom ei ther Ms Ngoye,  Mr Dingiswayo or Ms Mokothini  [?] .  

ADV SONI SC:   Would you copy Mr Zide there on those 

matters? 

MR MOGASHOA:   No I  d id not  have to.  

ADV SONI SC:   And why do you say that  you did not  have 

to? 

MR MOGASHOA:   Because he had not  been involved at  any 

stage wi th any of  the matters or in  any of  what we as legal  

representat ives would have had to deal  wi th on behal f  of  

PRASA in defending the matter.  20 

ADV SONI SC:   How long had you been act ing for PRASA as 

at  the t ime of  th is memorandum which is November 2017? 

MR MOGASHOA:   You mean our f i rm or…? 

ADV SONI SC:   Yes,  no your f i rm.  

MR MOGASHOA:   Our f i rm has been doing work for  – since 
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2012.  

ADV SONI SC:   And dur ing that  per iod who were your 

communicat ions wi th – yours and your  f i rm’s 

communicat ions? 

MR MOGASHOA:   I t  would have been with the legal  

department on what we cal l  corporate matters or i t  would 

have been with the insurance department i f  i t  – i f  i t  is 

l iabi l i ty instruct ions.  

ADV SONI SC:   But  in regard to the l i t igat ion wi th whom? 

MR MOGASHOA:   Corporate l i t igat ion i t  would have been Ms 10 

Ngoye,  Mr Dingiswayo or Ms Mokothini .  

ADV SONI SC:   And what role would the CEO play in that  

process? 

MR MOGASHOA:   We have not  had to deal  wi th the CEO in 

respect  of  the mat ters we were deal ing wi th at  the t ime.  

ADV SONI SC:   Then in paragraph 4 the Chai rperson makes 

a point  about  the arbi t rat ion and she asks whether i t  

happened before or af ter the l iquidat ion appl icat ion.   Look at  

paragraph 4.  

MR MOGASHOA:   Must  I  read i t  out? 20 

ADV SONI SC:   Yes okay.  

MR MOGASHOA:    

“ I t  a lso appears f rom the report  that  at  some point  the 

matters were referred to arbi t rat ion but  what is not  c lear is  

whether these – this happened – consul t ing engineers went 
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into l iquidat ion or not . ”  

ADV SONI SC:   And can you shed any l ight  on that? 

MR MOGASHOA:   I  th ink in – i f  – we had agreed and I  could 

be wrong but  my recol lect ion tel ls  me that  at  the t ime we 

agreed as part ies to refer the matters for l iquidat ion.  

ADV SONI SC:   For arbi t rat ion.  

MR MOGASHOA:   For arbi t rat ion rather,  informat ion had not  

come forth at  the t ime that  there were l iquidat ion 

proceedings in respect  of  the Siyaya Group of  Companies.   

But  i t  came out  that  way before we could have arb i t rat ion 10 

proceedings to  hear  the matter that  the Siyaya Group of  

Companies or some of  them had volunteered to be 

l iquidated.  

ADV SONI SC:   So the fact  that  there had been l iquidat ion 

did not  affect  the – the referra l  to arbi t rat ion,  would that  be 

correct? 

MR MOGASHOA:   Not  necessari ly.   I  th ink when I  was – on 

our s ide and for our  part  we – we then encouraged the legal  

representat ive of  the Siyaya Group of  matters to give us the 

re levant  Rule 7.1 author i ty  to  cont inue act ing for them even 20 

though there was – there may have been a provisional  

l iquidat ion order at  the t ime I  cannot remember and which 

mandates we received f rom [ indist inct  00:05:14] .  

ADV SONI SC:   A lr ight  then at  paragraph 5 perhaps you 

should read that  into the record.  



12 AUGUST 2020 – DAY 249 
 

Page 70 of 182 
 

MR MOGASHOA:   Paragraph 5 states:  

“That  you are aware that  at torneys act ing for  Siyaya 

Consul t ing Engineers approached on or about  14 November 

2017 and that  they provided me with a copy of  an inter im 

report  of  the inquiry in terms of  the Company’s Act  that  was 

prepared by the Commissioner and dated 15 September 

2017.  They also at tached copies of  emai l  communicat ion 

between Mr Madimpe Mogashoa of  Mogashoa Diale and 

Advocate Francois Botes SC.  The emai l  communicat ion is 

also at tached in Mogashoa Dia le At torneys Report . ”  10 

ADV SONI SC:   Now this inter im report  is the inter im report  

in relat ion to the 417 inqui ry,  would that  be correct? 

MR MOGASHOA:   I  – I  imagine so.   I  cannot say wi th 

certainty but  the subject  refers to that  inqui ry in terms of  

Sect ion 417.  

ADV SONI SC:   Yes Mr Mogashoa let  us get  to  – on a 

number of  occasions in your aff idavi t  you say I  have not  

seen the report .   What report  are you talk ing about? 

MR MOGASHOA:   I t  must  be this report .  

ADV SONI SC:   I t  is th is report .  20 

MR MOGASHOA:   Wel l  I  accept  that .   I  saw the report  only  

today.   So there wi l l  be chal lenges wi th – on my part  to  

conf i rm with precision what al l  of  th is reports ta lk  about  and 

they talk about  the inter im report .   I  saw i t  only today.  

ADV SONI SC:   Yes okay.   Now in regard to th is report  
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referral  is made to i t  here and then you thereaf ter met  the 

Chairperson of  the Board later and at  that  – we are going to  

come to i t  referral  was made to this report  as wel l .   What 

was your  at t i tude towards comment ing on the effect  of  the 

report  on the l i t igat ion or the prospects of  the defences 

exceeding? 

MR MOGASHOA:   I  – whatever the report  would be 

ment ioned I  would make the point  that  i t  would be di ff icul t  for  

me to comment on i t  in relat ion to the l i t igat ion wi thout  

having seen i t .   And I  made the point  that  al though we had 10 

agreed at  the conclusion of  the l iquidat ion inqui ry hearings 

that  the report  be made avai lable to us redacted as may be.   

The report  was never made avai lable to us.   I  bel ieve I  made 

enqui r ies f rom our opponents whether they had received the 

report  themselves or not .   I  do not  th ink I  received any 

answer that  was posi t ive in that  regard.   We may have also 

wri t ten to the Commissioner to enquire about  the avai labi l i ty 

of  the report  and we never got  a copy of  such reports unt i l  I  

started hearing about i t  around November/December when 

we then were involved in meet ings wi th PRASA represented 20 

by the Chai rperson of  the Board.  

ADV SONI SC:   Now in paragraph 6 she – the Chairperson 

refers to certain  communicat ions f rom PRASA members.   

Could you just  read that  into the report  and we can deal  wi th 

that  in a moment? 
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MR MOGASHOA:   The report  further reads on paragraph 6 

that  in the report .  

“Diale Mogashoa At torneys ind icated that  they became aware 

on 20 August  2017 af ter receiving communicat ion f rom 

PRASA that  certain members have received subpoena to 

appear in the l iqu idat ion inquiry.   They at tended the inquiry  

but  were not  al lowed to cross-examine wi tnesses.   They also 

al leged that  the Commissioner has not  provided them with 

the report .  

ADV SONI SC:   Okay and the paragraph cont inues on the 10 

next  page.  

MR MOGASHOA:   Oh does i t?  

“That  is cont inues to say you have noted f rom the bundle of  

the documents f rom Siyaya’s at torneys that  these assert ions 

may not  be ent i re ly correct . ”  

ADV SONI SC:   Now just  – just  pause for a moment.  This is 

in – she is ta lk ing about the assert ions that  your f i rm made.   

That  is what the Chairperson is ta lk ing about.  

MR MOGASHOA:   That  is  what I  understand her  to be 

saying.   Correct .  20 

ADV SONI SC:   Wel l  would – are any of  those assert ions 

incorrect? 

MR MOGASHOA:   No they are correct .   Speci f ical ly,  i f  – i f  i t  

is about  whether we had at  the t ime received the report  or  

the inter im report  or not .  
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ADV SONI SC:   And then she cont inues on as i f  you could 

cont inue at  paragraph 6.  

MR MOGASHOA:   a l r ight  i t  says:  

“However as act ing Group CEO inst ruct ions wi th regard to  

the l iqu idat ion inquiry proceedings and handl ing of  the h igh 

quotat ions would have come f rom you.   Kindly conf i rm the 

nature of  the instruct ions that  were given to Mogashoa Diale 

in th is regard.   Please at tach copies of  such inst ruct ions.”  

ADV SONI SC:   And what is your react ion to that?   That  the 

instruct ions would have come from Mr Zide? 10 

MR MOGASHOA:   I  th ink in the second report  that  I  

prepared we deal  wi th – we deal  wi th what is contained in  

the Chai rperson’s Report  and we clar i fy issues that  may 

have at  the t ime been of  concern to us as a law f i rm.  So 

obviously instruct ions that  our f i rm had been receiving up to 

that  point  were f rom legal .   There would not  have been any 

interact ion between us and the act ing CEO when i t  comes to 

their  group of  l i t igated matters.  

ADV SONI SC:   A l r ight .   Then read paragraph 7 p lease.  

MR MOGASHOA:   I t  reads that :  20 

“ I t  is c lear f rom the inter im report  of  the Commissioner that  

the wi tnesses that  test i f ied at  the l iquidat ion inquiry include 

former and exist ing employees of  PRASA.  These witnesses 

would have at tended the inquiry wi th your knowledge and 

understanding of  the evidence that  they were going to 
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tender. ”  

ADV SONI SC:   And then paragraph 8.  

MR MOGASHOA:   I t  reads that :  

“Should the contents of  the Commissioner ’s Report  be 

correct  i t  is c lear that  the wi tnesses made major concessions 

wi th regard to the l iabi l i ty of  PRASA in the civ i l  act ions 

launched by Siyaya Consul t ing Engineers now in l iquidat ion?  

However,  despi te these concessions Mogashoa Diale 

appeared to st i l l  want  to proceed with the arb i t rat ion 

proceedings.   They however did not  address the prospects of  10 

success at  that  arbi t rat ion proceedings in view of  the 

evidence that  has a lready been led at  the l iquidat ion 

inquiry. ”  

ADV SONI SC:   Yes.   And then i t  cont inues.   I  want  to ask 

you a few quest ions on paragraph 8.   Just  f in ish paragraph 8 

please.  

MR MOGASHOA:   A lr ight  i t  cont inues to say:  

“Kindly conf i rm i f  these are your instruct ions to Mogashoa 

Diale and the nature of  evidence and witnesses that  you 

intend to lead at  the pending arbi t ra t ion proceedings. ”  20 

ADV SONI SC:   Now let  us just  deal  wi th the asser t ion that  

the wi tnesses made major concessions at  the arbi t rat ion and 

this is – these are the PRASA witnesses.   Let  us get  your  

ro le at  the arbi t rat ion.   You were al lowed to si t  for par t  of  the 

Sect ion 417 inquiry,  would that  be correct? 
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MR MOGASHOA:   Correct .  

ADV SONI SC:   And that  would be in regard to the PRASA 

employees.  

MR MOGASHOA:   PRASA employees ja who were at  the t ime 

st i l l  in PRASA’s employment.  

ADV SONI SC:   Yes.   Now in regard to them where the – 

where major concessions made and you sat  in that  inquiry? 

MR MOGASHOA:   I t  wi l l  be di ff icul t  for me to conf i rm 

whether they had made any – any concessions that  were of  

any signi f icance or not .   I  can tel l  you how we then t ie up the 10 

proceedings as was the case at  the t ime.  Quest ions were – 

quest ions we had never seen before they put  to the 

wi tnesses.   We were not  al lowed to part ic ipate by asking 

quest ions of  c lar i ty or asking quest ions to the wi tnesses and 

so forth.   And this  is why we immediately made the point  that  

we would wish to  be placed in possession of  the report  when 

i t  becomes avai lable part icular ly  where i t  refers to the 

test imony or otherwise of  the PRASA off ic ia ls because we 

would have had to then take inst ruct ions f rom our  cl ient 

thereabout.   Now the arrangements wi th  the Commissioner 20 

was that  we as PRASA’s legal  team should faci l i tate some 

communicat ion between the PRASA off ic ia ls who test i f ied 

and Mr Makhensa Mabunda who I  bel ieve represented 

Siyaya.   In order  to establ ish whether they would be any 

agreement that  may lead to ei ther set t lements or resolut ion 
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of  the matters.   We then were engaged in numerous 

consul tat ions wi th the same off ic ia ls about  what we 

understood at  the Commissioner ’s Inqui ry or commission to  

have been about and there are reports  that  I  f i led that  I  refer 

to in the – in the – in my aff idavi t  that  conf i rms that  we could 

not  come up wi th any informat ion which necessi tated that  we 

consider looking at  the claims in the arb i t rat ion di f ferent ly  

f rom what would have been the case before the l iqu idat ions 

inquir ies.  

ADV SONI SC:   So in effect  when you look at  what happened 10 

at  the l iquidat ion inquiry then you had these consul tat ions 

and the idea as I  understand i t  at  the l iquidat ion inqui ry was 

that  Mr Mabunda and these individual  employees wi l l  get 

together to see i f  they could reach some f igure.  

MR MOGASHOA:   That  is correct .  

ADV SONI SC:   As to what PRASA is owing.  

MR MOGASHOA:   That  is correct .  

ADV SONI SC:   You then wrote to the Commission,  is that  

correct? 

MR MOGASHOA:   Correct .  20 

ADV SONI SC:   And what was the thrust  of  your let ters? 

MR MOGASHOA:   The thrust  of  our  let ters would be that  we 

– we could not  establ ish any facts that  would have 

necessi tated that  we – we engage or wi tnesses engage with 

Mr Mabunda with a view to – wi thin mind perhaps to 
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establ ish whether  there could be some agreement on the 

amounts st i l l  owed i f  amounts were st i l l  outstanding and al l  

that  a set t lement  be looked into ser iously more than may 

have been the case before.   We as PRASA’s legal  

representat ive could not  f ind anything that  suggested that .  

ADV SONI SC:   That  the case that  you had pleaded was a 

weak case? 

MR MOGASHOA:   That  the case that  we had pleaded was a 

weak case.  I  can give an example so that  we – we get  to 

some – we get  somewhere in understanding what was before 10 

us at  the t ime.  When I  was going through the – the report  

you may have picked up that  for example we would say that  

PRASA is not  l iable because there was no author i ty for  

PRASA to enter into such arrangements as may have been 

pleaded.  The witnesses may have been interrogated on the 

same works that  we as external  legal  representat ives are 

disput ing that  we author ised.   So the – we wi l l  not  be talk ing 

at  the same level  when I  am defending the matters by ra is ing 

for example defences l ike you know ul t ra vi res  or  lack of  

author i ty when the commission was deal ing wi th whether  20 

those services as may have been disputed by us al ready 

were rendered or not .   Or whether the invoices … 

ADV SONI SC:   I  was asking a di ff  – oh sorry.  

MR MOGASHOA:   Or whether the invoices were – i t  may 

have been an issue that  deal t  wi th whether invoices were 
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submit ted in return for serv ices rendered when our case was 

– the invoices as presented to us are not  in cont inents wi th  

the annexures or the schedules that  descr ibe precise ly what 

their  services should be.   So once again wi thout  having had 

the benef i t  of  what value the report  carr ied in as far as the 

al leged concessions were made i t  was almost  impossible for 

us to make do of  anything that  may have – had to do wi th the 

inquiry i tsel f .  

ADV SONI SC:   Then at  paragraph 9.1 she – the 

Chairperson says that  she wi l l  contact  – she needs a report  10 

f rom you on the defence st rategy.   Could you just  indicate 

what she says speci f ical ly?  Paragraph 9.1 

MR MOGASHOA:   Yes Paragraph 9.1 says:  

“ I  wi l l  only and i f  absolutely necessary and appropriate 

involve former employees that  test i f ied af ter receiving a 

report  f rom you and Ms Ngoye as wel l  as Mogashoa Diale 

At torneys on your  defence st rategy part icular ly in view of  the 

concessions by current  employees dur ing the l iquidat ion 

inquiry. ”  

ADV SONI SC:   Right .   And then she says at  paragraph 10 20 

that  you should be advised what was going to happen next  

and what was that? 

MR MOGASHOA:   I t  says that :  

“Please advise Mogashoa Diale At torneys that  I  have read 

the report  dated 21 November and that  we shal l  revert  to 
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them before the end of  the week – of  next  week rather wi th 

instruct ions and a decision of  further handl ing of  th is 

matter. ”  

ADV SONI SC:   Now d id you receive inst ruct ions on the 

further handl ing of  the matter? 

MR MOGASHOA:   That  – what t ranspired af ter perhaps the 

conclusion of  the second report .  

ADV SONI SC:   A l r ight  before we get  to the report .  

MR MOGASHOA:   In the context  o f  what she says here we 

never received any further inst ruct ion part icular ly in respect  10 

of  – or wi th respect  to what she says in th is report  and I  

th ink I  deal  wi th that  in the aff idavi t .  

ADV SONI SC:   Yes.   Now in regard to th is report  – sorry her 

memorandum of  the 28 November did you prepare a second 

report? 

MR MOGASHOA:   Yes subsequent  one as requested by Mr  

Dingiswayo we – our f i rm prepared the second report .  

ADV SONI SC:   And is that  the one marked MM7 and 

appearing at  page 356 of  Bundle E1? 

MR MOGASHOA:   Correct .   That  would be the report .  20 

ADV SONI SC:   Before we go into the report  I  just  want to  

ask because this in a sense was in tended as a response to 

what the Chairperson had raised in  her memorandum to Mr 

Zide,  is that  correct? 

MR MOGASHOA:   Ja i t  – th is report  wi l l  speak to those 
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areas that  involved our f i rm and I  th ink that  is what legal  

through Mr Dingiswayo asked her to  do.  

ADV SONI SC:   Asked you to do.   I f  you look at  paragraph 

1.1 of  MM7 that  is  what i t  says:  

“Given that  the report  was made avai lab le to us yesterday 

we can only accept  that  the date – wel l . ”  

But  that  is the report  that  you are responding to.  

MR MOGASHOA:   Correct .  

ADV SONI SC:   Okay.   Now… 

CHAIRPERSON:   I  am sorry Mr Soni .   I  th ink I  have – I  was 10 

st i l l  focussing on something and you may have moved on to  

something else.   I  note that  in the – in the Chai rperson’s 

memorandum that  you have been deal ing wi th she says in  

paragraph 9.1  

“ I  wi l l  only end i f  absolutely necessary and appropriate 

involve former employees that  despi te af ter receiving a 

report  f rom you and Ms Ngoye as wel l  as Mogashoa Diale 

At torneys on your  defence st rategy part icular ly in view of  the 

concessions by current  employees dur ing the l i t igat ion 

inquiry. ”  20 

Now that  – th is might  not  affect  Mr Mogashoa but  I  ra ise i t  

because i t  may be important .   In relat ion to her deal ings wi th 

the legal  department because i t  seems that  as at  the date of  

th is memorandum, she is st i l l  ask ing Ms Ngoye among others 

to submit  reports.  
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ADV SONI SC:   Yes.  

CHAIRPERSON:   About what she refers to as thei r  defence 

st rategy and of  course she refers to  Mogashoa Diale 

At torneys as wel l .   In relat ion to the quest ion of  her – of  the 

al legat ion that  she excluded the legal  department i t  wi l l  be 

important  to t ry  and establ ish f rom when i t  is  al leged 

exclusion happened.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Because at  th is stage she is st i l l  want ing 

to involve the legal  department.  10 

ADV SONI SC:   Yes.  

CHAIRPERSON:   At  least  in regard to the report .   I  th ink that  

i t  may be that  in regard to g iv ing instruct ions to the 

at torneys she may be saying those must be given by the 

act ing CEO.  So I  thought I  must  ment ion that .  

ADV SONI SC:   Yes.  

CHAIRPERSON:   We wi l l  need to t ry and establ ish f rom 

when did the al leged exclusion take place.  

ADV SONI SC:   EYs.  

CHAIRPERSON:   Ja.  20 

ADV SONI SC:   I  am going to deal  wi th that  next  

Chairperson.  

CHAIRPERSON:   Yes okay.   Okay.   And of  course,  in the last  

paragraph she does say:  

“The reports f rom you”  
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We have paragraph 12.  

“The reports f rom you,  Ms Ngoye and the off ic ia ls indicated 

in paragraph 9”  

That  is the paragraph that  I  am talk ing about – I  was talk ing 

about.  

“Must  reach me on or before twelve o’c lock on Fr iday 12 

November. ”  

ADV SONI SC:   Yes.  

CHAIRPERSON:    

“To enable me to report  to the Board of  Cont rol  on 1 10 

December. ”  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Okay so there wi l l  be the quest ion of  

whether apart  f rom the report  f rom Mogashoa Dia le At torneys 

whether there was a report  f rom other people that  she 

ment ioned in the memorandum. 

ADV SONI SC:   Yes.   Mr Mogashoa wi l l  not  know that .  

CHAIRPERSON:   Yes,  no she – I  am just  ment ioning i t  for  

some other t ime. 

ADV SONI SC:   Yes.   I  would just  – that  is a matter  that  is  20 

deal t  wi th by Mr Dingiswayo. 

CHAIRPERSON:   yes.  

ADV SONI SC:   Where he on the 30t h submit ted.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   A report .  
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CHAIRPERSON:   Yes.  

ADV SONI SC:   In response to th is  request  for a report  f rom 

Ms Ngoye.  

CHAIRPERSON:   Yes okay.  

ADV SONI SC:   I  suppose because he was deal ing wi th the 

matter.  

CHAIRPERSON:   Yes okay.   So – no that  is f ine.   I  seem to 

remember a memorandum f rom him or a report  that  went to 

the act ing Group CEO. 

ADV SONI SC:   Yes.  10 

CHAIRPERSON:   But  was meant  for the Group – act ing 

Group CEO to pass i t  on I  th ink.  

ADV SONI SC:   To – onto the Chai rperson.  

CHAIRPERSON:   Ja.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   So i t  is just  important  to l ink these two.  

ADV SONI SC:   No,  no absolutely Chairperson.  

CHAIRPERSON:   Ja.  

ADV SONI SC:   Yes.   But  to come back to the quest ion I  am 

going to  raise i t  in the context  of  what happened af ter  th is 20 

Chairperson.  

CHAIRPERSON:   Yes.   Ja.  

ADV SONI SC:   I f  I  could? 

CHAIRPERSON:   Okay.  

ADV SONI SC:   Now af ter you submit ted th is repor t  – I  say 
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th is report  meaning the report  of  the 30 November that  is  

MM7 what happened next  insofar as your deal ings wi th 

PRASA were.  

MR MOGASHOA:   I  th ink what happens next  according to my 

aff idavi t  is I  was then cal led into a meet ing at  PRASA.  Let  

me just  see exact ly where I  deal  wi th that .  

ADV SONI SC:   At  paragraphs 24 to  27 Mr Mogashoa.  

CHAIRPERSON:   Are you back to his aff idavi t?  

ADV SONI SC:   To his aff idavi t  sorry yes Chairperson.   That  

is SS13 in Bundle G.  10 

CHAIRPERSON:   Yes and what paragraph are we in now? 

ADV SONI SC:   24 to 27.  

CHAIRPERSON:   24 to 27? 

ADV SONI SC:   Yes at  page 10 Chairperson.  

CHAIRPERSON:   Okay.  

ADV SONI SC:   Would that  be correct  Mr? 

MR MOGASHOA:   That  wi l l  be correct  yes that  is what – 

what happened next  is what I  say in paragraph 24 of  my 

aff idavi t .  

ADV SONI SC:   So let  us – unless you want to read i t  could 20 

you explain to the Chai rperson what happened on the 4 

December? 

CHAIRPERSON:   Maybe before we do that  and I  may have 

missed this.   Can we deal  wi th what was di fferent  in thei r  

report  of  the 30 November? 
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ADV SONI SC:   Yes.  

CHAIRPERSON:   To 2017 compared to the – because the 

ear l ier report  had been done about what ten days before.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Yes.   And what issues did i t  seek to 

address.  

ADV SONI SC:   No,  sure.   Sure.   Sorry,  we can we go back 

to Ms Ngoye’s aff idavi t ,  MN7? 

MR MOGASHOA:   Which page? 

ADV SONI SC:   At  page 356. 10 

MR MOGASHOA:   Yes.  

ADV SONI SC:   This is your report  of  the 30t h of  November.  

MR MOGASHOA:   356.   No,  I  am on i t .  

ADV SONI SC:   R ight .   So,  you then ind icated in paragraph 2 

that . . .  I  am so sorry.   At  paragraph . . . [ ind ist inct ]  [d ip in 

recording]   The fact  that  you had received the Chai rperson’s 

report  26t h(?) [d ip in recording]  of  November.   Is that  

correct? 

MR MOGASHOA:   I  th ink i t  28 of  November.  

ADV SONI SC:   Yes.  20 

MR MOGASHOA:   I t  is correct ,  yes.  

ADV SONI SC:   And then you deal  wi th the quest ions that  

she had raised in the emai l (?) [d ip in record ing]  

MR MOGASHOA:   Correct .  

ADV SONI SC:   Okay.   The f i rst  quest ion is:   The l i t igat ion 
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and the voluntary. . .  the l i t igat ion and the l iquidat ion.   In  

other words,  which came f i rst?  You wi l l  recal l  she had asked 

that .  

MR MOGASHOA:   Yes.  

ADV SONI SC:   And in essence,  what do you say? 

MR MOGASHOA:   I  wi l l  just  summar ise the paragraph.  

ADV SONI SC:   Yes,  yes . . . [ intervenes]   

MR MOGASHOA:   Separat ing them through the main detai l .   

Wel l ,  the int roduct ion that  I  g ive there is,  the fact  that  we 

had received inst ruct ions f rom PRASA which [dip in  10 

recording]  and that  my opponent is. . .  was at  the t ime Mr 

Mathopa of  Mathopa At torneys.   

 We summarised what was pleaded or we make reference 

to what was pleaded in  the var ious sets of  part iculars of  

c la im.  

 And that . . .  then I  see I  make reference to a let ter  

marked Annexure A that  makes reference to communicat ion 

between the part ies in respect  of  the need for the matters to 

be consol idated.  

 And that  we consider defending the matters for  20 

arbi t rat ion.   I  conf i rmed there on paragraph 2.3 that  Judge 

Brand was appointed as the arbi t rator in the proceedings.  

ADV SONI SC:   And then in paragraph 2.6,  you say that  

those that  have been adjourned to the 26t h to the 

29t h of  March 2018.  
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MR MOGASHOA:   Ja,  but  there were dates in September of  

2017.  

CHAIRPERSON:   Wel l ,  the dates that  were in September 

were 11 to 22 September 2017.  

MR MOGASHOA:   Yes.   No . . . [ intervenes]   

CHAIRPERSON:   That  appears at  paragraph 2.5 of  your 

report .  

MR MOGASHOA:   Yes,  yes.   So . . . [ intervenes]   

CHAIRPERSON:   And as that  t ime, that  is now as at  the 

beginning of  December or end of  November,  i t  appears that  10 

the matters,  the arb i t rat ion was set  down for certain days in 

March 2017.  

MR MOGASHOA:   Correct .   This then means that . . .  I  th ink 

around the t ime we were deal ing wi th the l iquidat ion 

inquir ies there was a problem with the issue of  readiness to  

proceed.  

 I  th ink we have del iberated and discussed i t  between the 

part ies and I  th ink Advocate . . . [ indist inct ]  [00:03:59]  may 

have been instrumental  in deal ing wi th Advocate Botes about  

. . . [ intervenes]   20 

ADV SONI SC:   But  the long and short  is . . . [ intervenes]   

MR MOGASHOA:   [ Indist inct ]   

ADV SONI SC:   . . . i t  was postponed to the. . .  to March 2018.  

MR MOGASHOA:   I t  was postponed to March 2018, yes.    

ADV SONI SC:   Yes.  
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MR MOGASHOA:   That  is correct .  

ADV SONI SC:   A lr ight .   Then in paragraph 3,  you deal  wi th  

the Sect ion 417 Inquiry and you made a point  in paragraph 

3.1 that  you do not  have the inter im report .   

MR MOGASHOA:   Yes,  that  is what I  say in paragraph 3.1.   

But  we do not  have a copy of  the inter im report .    

ADV SONI SC:   Ja.   And you then comment on the fact  that  

the chai rperson had been approached by the at torneys of  the 

other side,  and what do you say about that? 

MR MOGASHOA:   Is i t  paragraph 3.2.  now? 10 

ADV SONI SC:   No,  3.1 st i l l .  

MR MOGASHOA:   A lr ight .   I  say:  

“ I t  is surpr is ing that  our opponents have gone onto do 

so and that  they went on further to hand over  

documents to the chairperson,  which documents 

purportedly carr ied some weight  in enabl ing the 

part ies to assess the c laims properly. . . ”  

ADV SONI SC:   So what were you referr ing to there? 

MR MOGASHOA:   I  was referr ing to  the inter im report .  

ADV SONI SC:   Yes.   And the fact  that  the chairperson in her  20 

memo had said that  she had been approached by the 

at torneys.  

MR MOGASHOA:   The at torneys for  the other side.  

ADV SONI SC:   For the other side,  yes.  

MR MOGASHOA:   Correct .  
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ADV SONI SC:   A lr ight .   Now, do you make.. .  you make the 

point  that  you do not  have the report .  

MR MOGASHOA:   Then I  make the point  that  I . . .  I  th ink 

despi te numerous at tempts in get t ing a copy thereof ,  I  st i l l  

d id not  have i t  at  the t ime of  f inal is ing this memo.  

ADV SONI SC:   Yes.   Then in the rest  of  paragraph 3,  you 

set  out ,  more or less,  what you have set  out  ear l ier about  

what had happened at  the l iquidat ion proceedings.  

MR MOGASHOA:   Correct .  

ADV SONI SC:   Yes.   And then at  paragraph 3.11,  you 10 

respond to the accession by the chairperson that  what you 

had said may not  be ent i re ly  correct ,  and what was your  

response to that? 

MR MOGASHOA:   I  am saying in paragraph 3.11 that :  

“To date,  our off ice has not  been placed in  

possession of  any or al l  of  the documents that  may 

have been made avai lab le to  the chairperson of  the 

inter im board.  

To this end,  i t  is not  certain to us under what or  

which context  the chai rperson that  these assert ions 20 

may not  be ent i re ly correct . . . ”  

ADV SONI SC:   Right .   Then in paragraph 4 and in 

part icular ly in 4.1,  you deal  wi th  the quest ion of  what the 

effect  of  the concessions or what effect  the concessions 

might  have on PRASA’s case.   What  do you say about  that? 
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MR MOGASHOA:   We say there that :  

“Al though i t  has been PRASA’s posi t ion that  i t  is  

l iable to Siyaya despi te of  the proceedings of  the 

inquiry,  we,  at  th is stage,  submit  that  i t  would not  be 

possible for us to comment on how the al leged 

concessions made would now affect  the crux of  the 

defence’s st rategy in respect  of  each and every one 

of  the defendant ’s  matters.  

We would need to have sight  of  the relevant  

documents that  may have been given to the 10 

chairperson including the inter im report . . . ”  

ADV SONI SC:   Now, were you ever given those documents,  

the relevant  documents that  you talked about? 

MR MOGASHOA:   I  was never given any addi t ional  

documents,  no.  

ADV SONI SC:   So that  is the report  that  you sent  on the 

30t h in response to the chai rperson’s memo of  the 

28t h of  November.    

MR MOGASHOA:   That  is correct .  

CHAIRPERSON:   I  see that  in  paragraph 3.2 of  your report  20 

that  you have just  deal t  wi th now.. .  that  you and Mr Soni  

have just  deal t  wi th,  you deny a statement made in the 

PRASA’s Chai rperson’s memo in paragraph 5,  where she 

says that ,  i f  I  understand you. . .  understand the. . .   

 Ja,  where she effect ively says that  your f i rm in your  
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report . . .  th is is the f i rst  report ,  I  take i t .   No,  I  may be 

mistaken.  

 Oh, so they also at tached copies of  emai l  communicat ion 

between Mr Madimpe.. .  Oh, that  is  the at torneys for  Siyaya 

who she is ta lk ing about,  where she says:  

“They also at tached copies of  emai l  communicat ion 

between Mr Madimpe Mogashoa of  Mogashoa Diale 

and Advocate Francoise Botes SC.   

The emai l  communicat ion is also at tached in Mr 

Mogashoa, in Mogashoa Diale At torney’s report . . .  10 

 Oh, she says that :  

“Emai l  communicat ion is also at tached to your ear l ier  

report . . .  

 You seem to respond to that  in paragraph 3.2 by saying:  

“We would also l ike to clar i fy that  our  previous report  

of  21 November 2017 did not  at tach any of  the emai l  

communicat ion between Madimpe Mogashoa and 

Francois Botes and nei ther did  the report  make 

reference to any such communicat ion.   We later in  

th is report ,  however,  to the relevant  communicat ion, 20 

as may assist  in c lar i fy ing some of  these issues. . . ”  

 So you conf i rm that  in your f i rst  report ,  you did not  

at tach any emai l  communicat ion,  such as the emai l  

communicat ion that  the PRASA Chairperson’s says in 

paragraph 5 of  her memo, you had at tached? 
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MR MOGASHOA:   That  is  correct  Chai r.   And I  th ink in 

paragraph 3.2,  we just  wanted to c lar i fy that .  

CHAIRPERSON:   Yes.   So i f  she got  any such emai l ,  i t  

certainly was not  f rom you? 

MR MOGASHOA:   They were not  f rom my off ice,  no.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   Chairperson,  i f  I  can put  in context?  Do you 

recal l  that  the text  annexed to Mr Botes’ aff idavi t  is the 

l iquidator ’s report  and the emai l  communicat ions that  the 

chairperson is ta lk ing about.  10 

CHAIRPERSON:   H’m-h’m.  

ADV SONI SC:   So that  is. . .  So . . . [ intervenes]   

CHAIRPERSON:   Or is she. . .  maybe she could be saying. . .  

she might  not  be saying the emai l  communicat ion was 

at tached to thei r  report .  

ADV SONI SC:   Yes.  

CHAIRPERSON:   But  she might  be saying,  the emai l  

communicat ion between them and e i ther Mr Botes or Siyaya 

At torneys was at tached to that  report .  

ADV SONI SC:   At tached to that  report ,  yes.  20 

CHAIRPERSON:   Okay.    

ADV SONI SC:   Because that  is the report ,  she received 

f rom . . . [ intervenes]   

CHAIRPERSON:   I t  is just  that  that  last  l ine of  paragraph 5 

of  her memo says:  
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“The emai l  communicat ion is  a lso at tached in  

Mogashoa Dia le At torney’s report . . ”  

ADV SONI SC:   Which she. . .  wi th  respect ,  she does in fact  

say that .  

CHAIRPERSON:   Yes.  

ADV SONI SC:   But . . .but  . . . [ intervenes]   

CHAIRPERSON:   So what I  was seeking to conf i rm is 

whether that  is factual ly t rue.  

ADV SONI SC:   Oh,  I  see.  

CHAIRPERSON:   Because I  read paragraph 3.2 of  Mogashoa 10 

Diale At torney’s second report  as denying that .  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Is my understanding in l ine wi th yours? 

ADV SONI SC:   Yes,  yes.   I t  is so.  

CHAIRPERSON:   Yes.   And Mr Mogashoa, you conf i rm that  

to the extent  that  she says in her paragraph 5,  to the extent  

that  she may be meaning that  in your f i rst  report  you had 

at tached such emai l  communicat ion.   You say that  is not  

t rue? 

MR MOGASHOA:   Correct  Chai r.  20 

CHAIRPERSON:   Okay.  

ADV SONI SC:   Yes,  I  was t ry ing to  . . . [ intervenes]   

CHAIRPERSON:   Obviously,  i f  she means something else,  

that  is di fferent .  

ADV SONI SC:   Ja,  sure.  
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CHAIRPERSON:   Yes.  

ADV SONI SC:   Yes.    

CHAIRPERSON:   We . . . [ intervenes]   

ADV SONI SC:   I  was just  t ry ing to make the point  that  there 

is no dispute that  she received that  f rom Mr Botes.  

CHAIRPERSON:   Yes,  yes,  yes.  

ADV SONI SC:   Because that . . .  Mr Botes said so in their  

meet ing of  the 14t h of  November.  

CHAIRPERSON:   Yes,  yes.  

ADV SONI SC:   Where he handed her the report  10 

. . . [ intervenes]   

CHAIRPERSON:   Yes,  yes.  

ADV SONI SC:   So . . . [ intervenes]   

CHAIRPERSON:   But  of  course,  she says this emai l  

communicat ion was at tached to thei r  report .  

ADV SONI SC:   Yes,  yes.  

CHAIRPERSON:   And the only report  that  she could be 

talk ing about at  that  t ime is the f i rst  report .  

ADV SONI SC:   The f i rst  report  . . . [ intervenes]   

CHAIRPERSON:   And Mr Mogashoa says that  is factual ly not  20 

t rue.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Ja.  

ADV SONI SC:   That  is correct .   Now, you say . . . [ intervenes]   

CHAIRPERSON:   I  see that  we have gone past  one.  
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ADV SONI SC:   Oh,  sorry.  

CHAIRPERSON:   But  I  would l ike us to f in ish i f  we can.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   I  thought we would f in ish before twelve or  

around twelve but  the matter  we have deal t  wi th are 

important .  

ADV SONI SC:   Yes.  

CHAIRPERSON:   But  I  th ink we should be able. . .  I  do not  

know what your own assessment is .   In 30-minutes t ime or  

so? 10 

ADV SONI SC:   I . . .  that  is my assessment Chai rperson,  yes.  

CHAIRPERSON:   Yes,  yes.   So let  us cont inue.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   But  i f  you need.. .  i f  anybody needs a 

comfort  break,  we can take that  but  i f  we can move on and 

t ry and f in ish by hal f -past ,  let  us do so.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Okay.  

ADV SONI SC:   Now,  on the 4 t h of  December,  i f  we could just  

summarise these aspects please Mr Mogashoa.   What  20 

happened on the 4t h? 

MR MOGASHOA:   Around the 4t h of  December,  I  got  a cal l  

f rom Mr Zide whom I  bel ieve was act ing Chief  Execut ive 

Off icer of  PRASA at  the t ime. 

CHAIRPERSON:   Speak closer to the mic again.  
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MR MOGASHOA:   Okay.    

CHAIRPERSON:   Ja.  

MR MOGASHOA:   Apologies about  that  Chai r.   I  received a 

cal l  f rom Mr Zide who indicated to me that  the Chairperson,  

Ms Makhubela,  wanted to  see me about issues related to  

th is,  Siyaya Group of  matters.  

 My col league and I ,  Ms Mbebe, and I  went to PRASA’s 

off ices.   I  imagine i t ,  i t  was in the. . .  dur ing the same day.  

We were . . . [ intervenes]   

ADV SONI SC:   At  paragraph 25,  you say what the purpose 10 

of  the meet ing was.   What was the purpose of  the meet ing? 

MR MOGASHOA:   Correct .   I  say there that  at  the meet ing 

the chai rperson raised concerns about the fact  that  my f i rm 

was involved in formulat ing responses to her memo of  the 

28t h of  November when she,  in fact ,  had wanted the Group 

CEO to respond and perhaps wi th the assistance of  the 

internal  legal  department in that  certainly . . . [ intervenes]   

ADV SONI SC:   No,  but  sorry Mr Mogashoa.  

MR MOGASHOA:   Yes.  

ADV SONI SC:   I  understand you are making a di fferent  20 

point .   I f  you read paragraph 25.   Her unhappiness stemmed 

from the fact  that  i t  was dist r ibuted to you.  

MR MOGASHOA:   Correct .   I  th ink I  am saying the same 

thing.  

ADV SONI SC:   Okay.  
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MR MOGASHOA:   Yes,  that  she expressed some discomfort 

about  the fact  that  the memo was dist r ibuted to me.  

ADV SONI SC:   Okay.   Now in regard to that  memo, what d id  

she want? 

MR MOGASHOA:   She d id not  say anything further than the 

fact  that  she expressed unhappiness about the fact  of  the 

memo . . . [ intervenes]   

ADV SONI SC:   Wel l ,  i f  look at  para. . .  the rest  of  paragraph 

25,  you say she wanted you to hand the memo back.  

MR MOGASHOA:   Yes,  I  can f in ish my point  on that .  10 

ADV SONI SC:   Okay.  

MR MOGASHOA:   So she expressed her unhappiness about 

the fact  that  I  was. . .  I  had been given the memo, and she is 

aware that  there may have been a report  that  I  prepared in 

response thereto and that  she was not  interested in that  

report .  

 She asked that  I  hand back the memo but  I  made the 

point  that  I  had received the memo electronical ly  but  i f  she 

wanted our f i rm to discard of  the memo, we would do so 

when we get  to the off ice.  20 

ADV SONI SC:   Okay.   Now . . . [ intervenes]   

CHAIRPERSON:   I  am sorry,  Mr Soni .  

ADV SONI SC:   Yes,  Chai r.  

CHAIRPERSON:   I  see that  you say in that  paragraph,  you 

say that  she said she was not  going to accept  your report  of  
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30 November 2017 that  responded to the memo, to her memo 

insofar as your f i rm was concerned,  given that  her memo 

was not  meant for  you in the f i rst  p lace.  

MR MOGASHOA:   Correct .  

CHAIRPERSON:   Did she say that? 

MR MOGASHOA:   That  is what she said,  yes.  

CHAIRPERSON:   Is your recol lect ion qui te clear? 

MR MOGASHOA:   My recol lect ion is  qui te clear.  

CHAIRPERSON:   Did that  not  surpr ise you . . . [ intervenes]   

MR MOGASHOA:   Wel l ,  I  . . . [ intervenes]   10 

CHAIRPERSON:   . . .g iven her memo even though i t  may not  

have been meant to you,  because in that  memo we just  had 

a look.   She wanted a report  f rom a number of  people but  

those people included yourselves.    

MR MOGASHOA:   Yes,  but  i f  you look at  the memo Chai r. . .  i f  

you look at  the memo, she. . .  a l though she made reference to 

our f i rm in as far  as some of  the issues she was grabbl ing 

wi th,  may have been concerned.    

 Her point  to me at  the meet ing was that  the memo was 

meant to be deal t  wi th internal ly,  and that  she did not  20 

understand why legal  thought i t  f i t  to pass on the memo to 

me to speak on even i f  i t  is on the very same issues that  

perhaps concerned our f i rm at  the t ime.  

CHAIRPERSON:   Wel l ,  I  just  want to check because my 

understanding,  and I  th ink i t  was paragraph 9. . .  no,  i t  is not  
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paragraph. . .  ja,  i t  was 9.   She says:  

“ I  wi l l  only and i f  absolutely  necessary and 

appropriate involve former employees that  test i f ied.   

Af ter receiving a report  f rom you and Ms Ngoye,  as 

wel l  as,  Mogashoa Diale At torneys on your defence 

st rategy but  when in view of  the concessions by 

current  employees. . . ”  

 What was your. . .  what  is your. . .  you saw this report  even 

though she said i t  should not  have come to you?  What was 

your understanding of  th is paragraph or have you no 10 

recol lect ion of  how you understood i t  at  the t ime? 

MR MOGASHOA:   I  understood Chai r  that  legal  was looking 

for assistance f rom my f i rm in as far as expla ining perhaps 

wi th more detai l  what  the l iqu idat ion proceedings were about 

and what we made of  them as PRASA’s legal  representat ives 

which was requested by legal .  

 I  d id not  suspect  was untoward.   We had g iven them the 

f i rst  report .   I f  more detai l  was required around issues to do 

wi th the l iquidat ions inqui ry,  that  is what I  thought legal  

would have wanted us to assist  them around.  20 

 But  at  the meet ing. . .  f ine,  she took the point  that  the 

memo was not  meant for our f i rm.  And then in that  respect ,  

we did not  even have to discuss the memorandum of  the 

30t h of  November because her posi t ion was the memo was 

not  meant for us.  
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 So that  report  we had draf ted,  we were not  supposed to 

have draf ted in the f i rst  p lace.    

CHAIRPERSON:   H’m.  Of course,  did your repor t  of  the 

30t h of  November,  deal t  wi th what she cal led “defence 

st rategy”?  Because i t  seems that  she wanted Mr Ngoye and 

your f i rm to deal  wi th in terms of  paragraph 9.  

 But  again,  she was saying:  

“ I  wi l l  only and i f  absolutely  necessary and 

appropriate involve former employees. . . ”  

 So,  I  th ink she was saying,  “ I f  I  am to involve former 10 

employees,  I  f i rst  need to have a report  f rom Ms Ngoye and 

Mr Zide and PRASA’s At torneys,  Mogashoa Diale At torneys,  

te l l ing me what the defence strategy is. . . ”  

 Is your understanding the same as mine on what  she 

was saying? 

MR MOGASHOA:   I t  is.   The only th ing is.   Up to that  point ,  

the only request  I  had received was f rom legal  to comment 

on those areas of  her memo that  concerned our f i rm.  

CHAIRPERSON:   No,  no.   I  wi l l  come to that .  

MR MOGASHOA:   Yes.  20 

CHAIRPERSON:   I  just  want to check.   Is my understanding 

of  what she was talk ing about,  the same as yours in that  

paragraph? 

MR MOGASHOA:   I t  can be Chai r.  

CHAIRPERSON:   I f  she was to involve former employees,  
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she would need a report  f rom Mr Zide,  Ms Ngoye and 

Mogashoa Diale At torneys on what the defence strategy is.   

We are on the same page? 

MR MOGASHOA:   We are on the same page Chai r.  

CHAIRPERSON:   Yes.   Now, were you asked by ei ther Mr  

Zide or the Legal  Department of  PRASA to prepare a 

document that  deal t  wi th PRASA’s defence strategy in regard 

to the S iyaya matters? 

MR MOGASHOA:   Not  at  that  point  of  the 4 t h of  December.  

CHAIRPERSON:   Yes.   No,  not  around that  t ime.  10 

MR MOGASHOA:   Not  around that  t ime.  

CHAIRPERSON:   And not  af ter,  actual ly.  

MR MOGASHOA:   Not  ever af ter that .  

CHAIRPERSON:   Yes.   Okay.   Al r ight .   And just  to conf i rm.   

Your report  of  the 30t h of  November did not  deal  wi th that?  

Did not  deal  wi th  the defence strategy that  she was talk ing 

about? 

MR MOGASHOA:   No,  i t  d id not .  

CHAIRPERSON:   Yes,  okay.   Mr Soni .  

ADV SONI SC:   As you please Chai rperson.   And then she 20 

pointed out  that  she was not  going to look at  the memo of  

the 30t h of  November that  you had prepared.  

MR MOGASHOA:   Yes,  that  is correct .  

CHAIRPERSON:   I  th ink i f  we ca l l  i t  a report ,  let  us be 

consistent .  
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ADV SONI SC:   Ja,  sure.  

CHAIRPERSON:   Otherwise,  somebody wi l l  read this  

t ranscr ipt .   Af ter  some t ime, we wi l l  th ink there is also a 

memo of  30t h November and the report  of  30t h November.  

ADV SONI SC:   Yes,  yes.  

CHAIRPERSON:   Okay.  

ADV SONI SC:   Now, forget  the fact  that  the memo, her  

memo of  the 28t h was not  meant  for you.   You take the 

t rouble,  having received instruct ions f rom legal ,  to prepare a 

report .    10 

MR MOGASHOA:   Correct .   That  is what happened.  

ADV SONI SC:   I  th ink that  is the point  the Chai rperson is 

making that  the chairperson now says,  “ I  am not  looking at  

i t ” .   D id that  not  surpr ise you? 

MR MOGASHOA:   I  was surpr ised.  

ADV SONI SC:   A l r ight .   Then . . . [ intervenes]   

CHAIRPERSON:   I  am sorry.   I f  we take i t  that  she was not  

interested in your  second report  and that ,  therefore,  she d id 

not  look at  the report .    

 Are you able to say what perspect ive or knowledge she 20 

deprived hersel f  off  in regard to understanding these. . .  th is 

matter bet ter or would you not  be able to say?   

 Because your report  would have deal t  wi th certain 

issues,  and I  take i t ,  there would have been a need for such 

issues to be clar i f ied,  given that  you had such prepared 
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another report .  

MR MOGASHOA:    

“ I  kept  te l l ing her  I  am under ser ious constraints to  

prepare the second report .   And for me, in the context  

that  I  understood her memo for have been asking for  

a bi t  more informat ion,  I  thought  that  would have 

been informat ion relevant  to some of  the inqui r ies 

she had made albei t  that  she did not  expect  that  I  

would add to her memo.   

But  I  thought they were relevant  submissions to br ing 10 

anyone onboard about or regarding the issues that  

were conf ront ing al l  of  us in respect  of  the Siyaya 

matters. . . ”  

CHAIRPERSON:   Okay.  

ADV SONI SC:   And f rom the PRASA’s side,  only you and 

counsel  had read. . .  had at tended the Sect ion 417 Inqui ry.   

Would that  be correct? 

MR MOGASHOA:   I t  would be my team, meaning Ms Mbebe 

and mysel f  and the counsel  team and, of  course,  the off ic ia ls  

of  PRASA or f rom PRASA that . . .  20 

ADV SONI SC:   But  they were wi tnesses.  

MR MOGASHOA:   Ja,  they were the wi tnesses.  

ADV SONI SC:   Yes.  

MR MOGASHOA:   Otherwise,  i t  wi l l  be us.   Ms . . . [ indist inct ]  

[00:28:07]  may have come for a short  per iod,  ei ther on the 



12 AUGUST 2020 – DAY 249 
 

Page 104 of 182 
 

f i rst  day or the second day that  we appeared but  she came 

very br ief ly,  and I  could be wrong in suggest ing so.   But  she 

may have come through to. . .   

ADV SONI SC:   Now, in regard to the,  again the inter im 

report  of  the insolvency inqui ry.   What t ranspired or what 

discussion t ranspi red at  th is meet ing of  the 4 t h December? 

MR MOGASHOA:   At  the meet ing of  the 4 t h of  December,  I  

do not  bel ieve that  we got  to the detai ls of  that  report .   I  

th ink what I  was then told by the chairperson was that  the 

board would take a view on how to proceed wi th these 10 

matters and i f  needed what our f i rm’s further involvement 

would be.  

ADV SONI SC:   Did you explain to the chai rperson the 

disadvantage you were under as a resul t  of  the fact  that  you 

did not  have the report? 

MR MOGASHOA:   The discussions did not  go that  far 

. . . [ intervenes]   

ADV SONI SC:   Yes.  

MR MOGASHOA:   . . .  Due to the fact  that  she did not  want to 

get  into the detai ls of  my report  of  the 30t h of  November.  20 

CHAIRPERSON:   Did you tel l  her that  you had not  seen the 

inter im report? 

MR MOGASHOA:   Let  me just  refresh my memory because I  

th ink paragraph 26 says something of  my aff idavi t  about  the 

report .    
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ADV SONI SC:   I f  you look at  the thi rd l ine f rom the top. . .  I  

mean, f rom the bot tom.  “ I  made the point . . . ”  

MR MOGASHOA:   A lr ight .   Then i t  means. . .  she ment ioned 

the report .   And I  am saying I  made the point  that  I  d id not  

have the report  she was referr ing to  despi te I  have may have 

cal led for i t ,  for a reply to our meet ing.  

 She f i rst  sets out  her concerns about how PRASA was 

now going to deal  wi th the report  in the arb i t rat ion 

proceedings which at  the t ime had been postponed too much 

giving the evidence of  the employees of  PRASA.  10 

ADV SONI SC:   Right .   And then the last  sentence of  that  

paragraph,  again,  four  l ines f rom the bot tom, you started 

wi th:   “ I  made the point . . . ”  

MR MOGASHOA:    

“ I  made the point  to Ms Makhubela at  the meet ing 

that  i t  was not  going to be possible for me to 

comment on her  concerns wi thout  the benef i t  o f  

having of  having seen the contents of  the inter im 

report  and the insolvency inqui ry mysel f . . . ”  

ADV SONI SC:   A l r ight .   How did the meet ing close? 20 

MR MOGASHOA:   I  th ink i t  was . . . [ intervenes]   

CHAIRPERSON:   Yes,  maybe before i t  c loses.   I  am not  sure 

you have deal t  fu l ly wi th these issues of  the inter im report  in 

terms of  what t ranspi red between you and the PRASA 

Chairperson and I  rea l ise that  you needed to ref resh your  
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memory.    

 Do you want to just  to te l l  me again,  how did the inter im 

report  come up in the conversat ion?  What did she say?  

What did you say?  I f  you need to ref resh your memory,  you 

may refresh your  memory but  I  just  want to hear fu l ly what  

t ranspi red at  that  meet ing.  

MR MOGASHOA:   Okay.   A t  the  t ime I  was dea l ing  w i th  th is  

i ssue ear l ie r,  I  was under  the  impress ion  tha t  the  repor t  

was d i scussed a t  the  next  meet ing  tha t  fo l lowed but  I  see 

tha t  paragraph 26 and maybe 27  makes re fe rence to  the  10 

fac t  tha t  she ra ised the  issue o f  the  repor t  a t  a  meet ing .   I  

ind ica ted  tha t  I  had not  seen the  repor t ,  I  was never  p laced  

in  possess ion  o f  tha t  repor t  and tha t  there fore  i t  was go ing  

to  be  d i f f i cu l t  for  me to  make any comments  about  the  

va lue  tha t  and the  we igh t  tha t  the  repor t  car r ied  in  the  

contex t  be fo re  the  arb i t ra t ion  tha t  had been in tended to  

fo l low in  March o f  2018 and tha t  I  had no to  o f fe r  her  o ther  

than tha t  pe rhaps i f  the  repor t  were  ( ind i s t inc t  –  record ing  

d is to r ted)  ac t  on  i t  and cons ider  i t  and do,  i t  wou ld  have 

been necessary  fo r  me as  the  lega l  representa t i ve  to  do  20 

g iven the  conten ts  o f  the  repor t  and I  th ink  i t  d id  no t  go  

any fu r ther  than tha t  except  tha t  –  bu t  tha t  I  must  po in t  ou t  

tha t  we then were  to ld  as  a  f i rm tha t  PRASA wi l l  reve r t  

back to  us  as  soon as  she has  some idea about  what  

PRASA’s  a t t i tude  is  towards the  repor t  and the  mat te rs  in  



12 AUGUST 2020 – DAY 249 
 

Page 107 of 182 
 

the  en t i re ty.  

CHAIRPERSON:    Was th is  your  f i rs t  meet ing  w i th  he r  in  

regard  to  PRASA MIS?  

MR MOGASHOA:    I t  was my f i rs t  meet ing  w i th  he r,  yes ,  on  

the  4  December.  

CHAIRPERSON:    Okay.  

ADV SONI  SC:   As  you p lease.   Now who a l l  was  present  

a t  tha t  meet ing?  

MR MOGASHOA:    I t  was myse l f ,  i t  was Ms Mbebe f rom 

our  o f f i ce ,  i t  was Mr  Z ide  and the  Cha i rperson,  [ ind is t inc t  –  10 

dropp ing  vo ice ]  

ADV SONI  SC:   Okay,  so  wou ld  tha t  mean tha t  nobody f rom 

the  lega l  depar tment  bu t  par t i cu la r ly  Ms Ngoye  or  Mr 

D ing iswayo was p resent?  

MR MOGASHOA:    They were  no t  p resent  a t  tha t  meet ing 

o f  the  [ inaud ib le  –  speak ing  s imu l taneous ly ]  

ADV SONI  SC:   Wou ld  tha t  surp r ise  you?  

MR MOGASHOA:    Wel l ,  yes ,  i t  d id .   I t  d id  surp r ise  me that  

they were  no t  pa r t  o f  [ ind is t inc t  –  d ropp ing  vo i ce ]  

CHAIRPERSON:    I  take  i t  f rom what  you have sa id  about  20 

what  t ransp i red  a t  tha t  meet ing  tha t  you d id  no t  express ly  

ask  the  PRASA Cha i rperson to  le t  you have a  copy o f  the  

in te r im repor t .   

MR MOGASHOA:    I  d id  pu t  i t  to  her  tha t  i t  wou ld  be  

he lp fu l  tha t  I  be  p laced in  possess ion  o f  the  repor t .  
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CHAIRPERSON:    Yes.  

MR MOGASHOA:    Yes,  I  d id  say  in  the  

meet ing…[ in tervenes]  

CHAIRPERSON:    You d id  say tha t ,  yes .   Yes and d id  she  

then o f fe r  you a  copy o f  the  in te r im  repor t?  

MR MOGASHOA:    Not  a t  tha t  s tage,  I  was to ld  tha t  PRASA 

wi l l  ge t  back to  us .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    As  a  f i rm on what  the  dec is ion  is  in  

dea l ing  w i th  the  mat te rs .  10 

CHAIRPERSON:    About  go ing  fo rward .  

MR MOGASHOA:    So  a t  tha t  po in t  I  d id  no t  rece ive  o r  I  

was not  g i ven a  copy o f  the  repor t .  

CHAIRPERSON:    Yes,  okay.  

ADV SONI  SC:   So  d id  you get  the  impress ion  then tha t  

th is  dec i s ion  was go ing  to  be  made w i thout  any  fu r ther  

input  f rom you?  

MR MOGASHOA:    Wel l ,  you  can accept  tha t  a t  tha t  po in t ,  

Cha i r,  I  was not  aware  what  dec is ions PRASA was l i ke ly  to  

make.   I  was to ld  tha t  I  wou ld  be  contac ted  as  soon as  20 

there  was some idea to  ge t t ing  what  to  do  w i th  e i ther  the  

repor t  o r  the  mat te rs  and tha t  i s  p rec i se l y  what  happened.  

CHAIRPERSON:    I t  i s  qu i te  c lear  f rom what  you have sa id  

in  regard  to  I  th ink  tha t  meet ing  bu t  a lso  in  regard  to  the  

PRASA Cha i rpe rson ’s  memo o f  28  November  tha t  she 
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be l ieved tha t  ce r ta in  employees o f  PRASA had made major  

concess ions w i th  regard  to  the  S iyaya c la ims and i t  wou ld  

seem tha t  she was –  i t  wou ld  seem tha t  she imp l ies  tha t  

what  she regarded as  major  concess ions made by  those 

employees wou ld  p lay  qu i te  a  s ign i f i can t  ro le  in  the 

dec is ion  about  the  way fo rward .   That  i s  the  impress ion  I  

ge t  f rom her  memo and f rom wha t  you te l l  me.   I s  tha t  an  

impress ion  tha t  i s  the  same as the  impress ion  you had then 

or  no t  a t  tha t  s tage?  

MR MOGASHOA:    That  i s  the  impress ion  I  go t ,  tha t  she 10 

was worr ied  abou t  what  leg  then PRASA s tand on in  fu r ther  

cont inu ing  to  de fend the  mat te rs  g iven the  contents  o f  the  

repor t  and th is  i s  why I  repeated on many occas ions tha t  i t   

-  w i thout  the  benef i t  o f  the  in te rna l  repor t  there  cou ld  no t  

have been any more  tha t  our  f i rm cou ld  say o ther  than to  

accept  tha t  there  is  a  repor t  in  ex i s tence.  

CHAIRPERSON:    And o f  course ,  in  her  memo o f  the  28 

November  she spec i f i ca l l y  made re ference to  requ i r ing  to  

be  to ld  by  Mr  Z ide ,  Ms Ngoye and your  f i rm what  the  

de fence s t ra tegy,  what  PRASA’s  de fence s t ra tegy  was to  20 

the  S iyaya c la ims ,  i s  tha t  r igh t?  

MR MOGASHOA:    That  i s  indeed so .  

CHAIRPERSON:    Bu t  she d id  no t  a t  the  meet ing  o f  the  4  

December,  as  I  unders tand your  ev idence,  say  to  you what  

I  wou ld  l i ke  f rom you is  to  te l l  me e i ther  now or  to  fu rn ish  
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me w i th  a  document  tha t  te l l s  me what  your  de fence 

s t ra tegy o f  PRASA is .   She d id  no t  say  tha t ,  d id  she? 

MR MOGASHOA:    No,  no ,  Cha i rperson,  she d id  no t  say  

tha t .  

CHAIRPERSON:    A t  the  meet ing  o f  the  4 t h .  

MR MOGASHOA:    A t  the  meet ing  o f  the  4 t h .  

CHAIRPERSON:    Ja  and …[ in te rvenes]  

MR MOGASHOA:    I  was not  asked to  make any fu r ther  

rep resenta t ions about  my impress ions o f  …[ in te rvenes]  

CHAIRPERSON:    O f  the  de fence.  10 

MR MOGASHOA:    O f  the  de fence w i th  o r  w i thout  the  

repor t  o r  the  in te r im repor t  o f  the  Commiss ioner.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    I  was not  asked to  make  fu r ther  

rep resenta t ions a round tha t .  

CHAIRPERSON:    Ja ,  okay.  

ADV SONI  SC:   Jus t  one f ina l  quest ion  on  the  persons who 

were  present .   D id  Ms Makhube le  ask  a t  tha t  meet ing ,  ask  

Mr  Z ide  where  the  members  o f  the  lega l  team were?  

MR MOGASHOA:    Not  to  my reco l lec t ion .   I f  she  d id  20 

perhaps,  I  was no t  there .  

CHAIRPERSON:    Not  dur ing  your  p resence.  

MR MOGASHOA:    Not  dur ing   my presence.   

CHAIRPERSON:    Oh,  okay.  

ADV SONI  SC:   A l r igh t .  



12 AUGUST 2020 – DAY 249 
 

Page 111 of 182 
 

CHAIRPERSON:    Were  you to ld  anyth ing  about  why they  

were  no t  there?  

MR MOGASHOA:    No,  no th ing  was exp la ined to  me but  

you wou ld  see tha t  in  paragraph 27 o f  my a f f idav i t  I  do  say 

tha t  I  ca l led  them immedia te ly  thereaf te r  because  I  had to  

–  i t  was the  f i rs t  t ime tha t  I  was i n te rac t ing  on  the  mat te r  

a t  PRASA wi th  PRASA o f f i c ia ls  o ther  than them.   So I  

ca l led  them to  say to  them a t  the  meet ing ,  the  Cha i rpe rson  

is  no t  happy about  the  fac t  tha t  o ther  f i rm was asked to  

comment  on  the  memo and tha t  I  was to ld  tha t  PRASA 10 

wou ld  ge t  back to  me.  

CHAIRPERSON:    Yes.  

ADV SONI  SC:   Then there  was a  fu r ther  meet ing  be tween  

you and Ms Makhube le .  

MR MOGASHOA:    Cor rec t .  

ADV SONI  SC:   And when was tha t?  

MR MOGASHOA:    On paragraph 28 o f  my a f f idav i t  I  make  

re ference to  the  fac t  tha t  on  the  14  December  I  ca l led  –  I  

rece ived a  ca l l  f rom Mr  Z ide  who imp l ica ted  …[ in tervenes]  

CHAIRPERSON:    I  am so r ry,  I  am so r ry,  Mr  Son i  and Mr  20 

Mogashoa.  

ADV SONI  SC:   As  you p lease.  

CHAIRPERSON:    Jus t  look ing  a t  the  las t  par t  o f  your  

parag raph 27,  when you to ld  Ms Ngoye and Mr  D ing iswayo  

and Ms Khote t i  about  you r  meet ing  w i th  the  PRASA 
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Cha i rperson and Mr  Z ide  on  tha t  day d id  they say anyth ing  

about  the i r  absence a t  the  meet ing  o r  d id  they seem to  

know tha t  they know about  the  meet ing  a t  a l l  o r  i s  that  

someth ing  you cannot  remember?  

MR MOGASHOA:    I t  i s  someth ing  I  cannot  remember  

because I  th ink  –  I  p laced emphas is  on  repor t ing  back to  

them tha t  the  Cha i rperson must  have been happy.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    And tha t  I  was in fo rmed tha t  the  

members  o f  the  lega l  then wou ld  have to  exp la in  to  her  10 

what  happened,  much as  I  was to ld  a t  the  meet ing  tha t  

PRASA wi l l  ge t  back to  us ,  as  a  f i rm,  tha t  need be there .  

CHAIRPERSON:    Ja ,  okay.    

ADV SONI  SC:   A l r igh t ,  then the  next  meet ing  you say took 

p lace on the  15  December?  

MR MOGASHOA:    Yes,  I  go t  ca l led  on  the  14 t h  

…[ in te rvenes]  

ADV SONI  SC:   By  whom? 

MR MOGASHOA:    By  Mr  Z ide  tha t  the  Cha i rpe rson wanted  

a  meet ing  w i th  us  on  the  S iyaya mat te rs  the  next  day.  20 

ADV SONI  SC:   A l r igh t .   Now d id  t ha t  meet ing  take  p lace?  

MR MOGASHOA:    Yes,  the  meet ing  took p lace on the  15 t h ,  

I  d id  no t  s ta te  the  t ime because I  cannot  remember  what  

t ime the  meet ing  was and I  th ink  present  a t  the  meet ing  

was the  Cha i rperson,  Mr  Z ide  and myse l f .   I  cannot  
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remember  tha t  anyone e l se  was there .  

ADV SONI  SC:   Bu t  ce r ta in ly  no t  Ms Ngoye  and  Mr  

D ing iswayo.  

MR MOGASHOA:    Cer ta in ly  no t  Ms Ngoye  or  Mr  

D ing iswayo.  

ADV SONI  SC:   D id  Ms Makhube le  ask  Mr  Z ide  where  Ms 

Ngoye or  Mr  D ing iswayo were  a t  tha t  meet ing  wh i le  you  

were  there?  

MR MOGASHOA:    I f  there  was ever  tha t  conversa t i on ,  I  do 

no t  have any reco l lec t ion .  10 

ADV SONI  SC:   And i f  had taken p lace wou ld  you have 

remembered i t?  

MR MOGASHOA:    I  wou ld  have perhaps,  I  wou ld  imag ine  

so .  

ADV SONI  SC:   Okay.   Now,  anyway,  a t  th is  meet ing ,  i f  you  

cou ld  jus t  b r i e f l y  summar ise  what  happened there?  

MR MOGASHOA:    A l r igh t ,  Cha i r.   I  go t  ca l led  i n to  the  

meet ing ,  go t  in to  the  meet ing  w i th  my f i les  –  and by  f i les ,  I  

am re fe r r ing  to  the  repor t s  because I  thought  tha t  the  

meet ing  wou ld  be  about  the  two repor ts  t ha t  I  had  20 

prepared.   I  th ink  two keys th ings were  tab led  as  agenda  

i tems.   The f i rs t  one was tha t  a f ter  hav ing  g iven regard  to  

a  var ie ty  o f  i ssues and fac tors  and in  par t i cu la r  the  

ev idence as  may have been conta ined in  the  in te r im repor t  

tha t  PRASA’s  a t t i tude was tha t  there  be  some a t tempt  a t  
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se t t l ing  the  mat te rs  and we then  went  in to  the   -  I  must  

then obv ious l y  a t  th is  po in t  say  tha t  we l l ,  i f  those wou ld  be  

PRASA’s  –  i f  tha t  wou ld  be  PRASA’s  a t t i tude I  wou ld  

accept  i t  bu t  I  made the  po in t  fu r the r,  I  th ink  a t  tha t  

meet ing ,  tha t  I  do  no t  know – I  wou ld  no t  know what  the 

cons idera t ions are  g iven the  fac t  tha t  s t i l l  a t  the  t ime I  d id  

no t  have the  repor t  o r  the  in te r im  repor t  bu t  tha t  I  wou ld  

accept  PRASA’s  pos i t ion  i f  i t  now pre fe rs  tha t  i t  se t t les  the  

d isputed mat te rs  w i th  the  S iyaya Group.  

   We then got  in to  some b i t  o f  de ta i l  on  what  PRASA 10 

thought  i t  wanted to  do  and th i s  i s  th rough obv ious l y  the  

Cha i rperson and Mr  Z ide .   I  speak about  i t  on  paragraph  

31,  subparagraphs 31.1  …[ in te rvenes]  

ADV SONI  SC:   Wel l ,  be fo re  you go to  paragraph 31 p lease 

go back to  parag raph 29.  

MR MOGASHOA:    Yes.  

ADV SONI  SC:   You were  to ld  tha t  –  we l l ,  were  you to ld  

who wou ld  be  dea l ing  w i th  the  mat te r  f rom now on? 

MR MOGASHOA:    A l r igh t ,  what  I  sa id ,  two i ssues ,  Cha i r,  

ear l ie r  on ,  one o f  the  issues tha t  was ra i sed was tha t  I  20 

then wou ld  have  to  accept  tha t  the  mat te r  was no longer  

the  respons ib i l i t y  o f  lega l  and tha t  the  board  was now 

se ized w i th  the  respons ib i l i t y  o f  dea l ing  w i th  the  mat te rs  

fu r the r.   I  was  g iven ins t ruc t ions tha t  f rom tha t  po in t  

onwards I  wou ld  have to  dea l  w i th  Mr  Z ide .  
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 I  cannot  remember  whether  a t  the  t ime he was s t i l l  

the  Act ing  Group CEO or  he  had reve r ted  back to  h is  

o r ig ina l  pos i t ion  o f  the  company secre tary  bu t  I  was to ld  

tha t  the  mat te rs  wou ld  be  dea l t  w i th  by  the  board  and 

communica t ion  to  my o f f i ce  w i l l  be  th rough the  o f f i ce  o f  Mr  

Z ide  and tha t  a t  tha t  po in t  was adv i sed tha t  there  was no  

need then fo r  me to  cont inue d i scuss ing  the  mat te rs  w i th  

the  lega l  depar tment .  

ADV SONI  SC:   Wi th  regard  to  Mr  Z ide ’s  pos i t ion  a t  tha t  

t ime,  you do not  need to  go  the re .  10 

MR MOGASHOA:    Ja .  

ADV SONI  SC:   Ms Ngoye in  he r  a f f idav i t  says  tha t  Mr  Z ide  

f rom the  7 t h  was  no longer  the  Act ing  CEO.   Mr  Malope  

became the  Act ing  CEO and Mr  Z ide  rever ted  to  h is  ea r l ie r  

pos i t ion  o f  Cha i rperson o f  the  board .   I  am jus t  p lac ing  tha t  

on  reco rd .  

MR MOGASHOA:    Oh,  yes ,  yes .   But  the  ins t ruc t ion  was  

tha t  whatever  communica t ion  be tween ou r  f i rm and PRASA 

wou ld  be  th rough  Mr  Z ide  and Mr  Z ide ’s  o f f i ce .  

ADV SONI  SC:   Now in  regard  to  the  fac t  tha t  you were  no  20 

longer  to  communica te  w i th  PRASA lega l ,  what  was your  

react ion  to  tha t?   Not  expressed necessar i l y  bu t  I  am jus t  

say ing ,  you r  persona l  react ion  to  i t?  

MR MOGASHOA:    Wel l ,  pe rhaps le t  me respond by  say ing  

tha t  i t  i s  no t  unusua l  tha t  we rece ive  such ins t ruc t ions in  
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our  f i rm g i ven the  pro f i le  o f  some o f  the  c l ien t s  we have.   

So i t  has  happened before  tha t  the  CEO of  an  ins t i tu t ion 

wou ld  request  us  no t  to  dea l  w i th  lega l  perhaps because  

lega l  was the  sub jec t  o f  whatever  invest iga t ion  we  had to 

car ry  ou t .   I t  i s  no t  unusua l  fo r  the  board  consu l t  w i th  us  

and prov ide  us  w i th  ins t ruc t ions  to  tha t  cent re  around  

invest iga t ions o f  a  CEO of  a  company.    

 So to  tha t  ex ten t  –  and when I  was to ld  tha t  the 

board  has dec ided to  take  respons ib i l i t y  fo r  such mat te rs  I  

was not  over l y  per tu rbed by  tha t  ins t ruc t ion .   I t  was 10 

fo l lowed by  another  ins t ruc t ion  tha t  communica t ion  shou ld  

happen th rough the  company secre tary,  i t  i s  no t  unusua l  

tha t  company secre tar ies  wou ld  car ry  tha t  o r  such 

respons ib i l i t i es  as  and may be requ i red  by  the  board .  

 So in  tha t  sense,  I  was not  over ly  per tu rbed by  the  

Cha i rperson ’s  pos i t ion  tha t  the  mat te r  was now in  the  

hands –  the  mat te rs  were  now in  the  hands o f  the  board  fo r  

the  board  to  take .  

CHAIRPERSON:    Ac tua l l y,  you were  no t  pe r tu rbed a t  a l l?  

MR MOGASHOA:    I  was not  per tu rbed a t  a l l ,  yes ,  cor rec t .   20 

Cor rec t ,  Cha i r.  

CHAIRPERSON:    I  jus t  no t ice  you were  say ing  no t  over ly  

per tu rbed but  I  thought  your  exp lanat ion  must  mean you  

were  no t  per tu rbed.  

MR MOGASHOA:    I  was not  pe r tu rbed because  we do 
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rece ive  such ins t ruc t ions f rom the  ins t i tu t ions  we car ry  ou t  

fo r  f rom t ime to  t ime.  

CHAIRPERSON:    Ja .   Would  you get  to  know in  o the r  

ins tances why,  fo r  example ,  the  lega l  depar tment  wou ld  be  

requ i red  no t  to  communica te  w i th  the  lega l  depar tment  o r  

to  ge t  ins t ruc t ions f rom them but  ra the r  the  CEO or  wou ld  

you jus t  been to ld  –  wou ld  you have jus t  been to ld  tha t  

f rom now on i t  i s  the  CEO’s  o f f i ce  tha t  w i l l  dea l  w i th  you  

w i thout  be ing  to ld  anyth ing  e l se  l i ke ,  we l l ,  there  a re  some 

invest iga t ions about  concern ing  the  lega l  depar tment  o r  10 

anyth ing  l i ke  tha t .  

MR MOGASHOA:    Wel l ,  o ther  than tha t  there  wou ld  be  

…[ in tervenes] \  

CHAIRPERSON:    Some exp lanat ion?  

MR MOGASHOA:    Wel l ,  o r  tha t  whatever  invest iga t ion  or  

ins t ruc t ion  re la ted  to  a  member  or  members  o f  the  

…[ in tervenes]  

CHAIRPERSON:    Lega l  depar tment  

MR MOGASHOA:    Lega l  depar tment  o r  the  head fo r  tha t  

mat te r.  20 

CHAIRPERSON:    Yes,  yes .  

MR MOGASHOA:    We then f ind  ourse l ves dea l i ng  w i th  

o ther  funct ionar ies  o the r  than lega l  in  such.  

CHAIRPERSON:    Ja ,  okay.  

MR MOGASHOA:    And we do unders tand tha t .  
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CHAIRPERSON:    Ja ,  okay.  

MR MOGASHOA:    Some o f  the  mat te rs  we wou ld  do  on  

beha l f  o f  boards,  wou ld  be  mat te rs  tha t  have to  w i th  

boards.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    And they conta in  in fo rmat ion  tha t  re la te  

to  funct ionar ies  wh ich  the  board  d id  no t  w ish  tha t  the  

funct ionar ies  ga in  access to  a t  the  ve ry  least  th rough us .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    So  we …[ in tervenes]  10 

CHAIRPERSON:    So  i t  does happen.  

MR MOGASHOA:    I t  does happen.  

CHAIRPERSON:    Ja ,  okay.  

ADV SONI  SC:   Bu t  th is  was unusua l  and I  am go ing  to  

suggest  to  you why.   Immedia te ly  a f te r  the  meet ing  you 

phoned Mr  D ing iswayo and to ld  h im about  tha t  [ ind is t inc t  –  

d ropp ing  vo ice ]  

MR MOGASHOA:    Yes,  immedia te ly  a f te r  the  meet ing  I  

ca l led  Mr  D ing iswayo and I  men t ioned to  h im tha t  ours  

( ind is t inc t  –  reco rd ing  d is to r ted)  i n  the  boards hands and  20 

tha t  there  was no need fo r  me to be  d iscuss ing  them 

fur ther  w i th  lega l .  

ADV SONI  SC:   Wel l ,  I  am go ing  to  suggest ,  Mr  Mogashoa,  

tha t  tha t  i s  qu i te  d i f fe ren t  f rom the  examples  you have  

been g i v ing  us .   You were  to ld  do  no t  consu l t  w i th  
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( ind is t inc t  –  record ing  d is to r ted)  ta lk  to  them.   That  i s  

exact ly  what  you do.   I  am ask ing  them about  your  react ion  

to  tha t  ins t ruc t ion .  

CHAIRPERSON:    Maybe befo re  tha t  quest ion  le t  me get  

c la r i t y  as  to  wha t  p rec ise ly  the  Cha i rperson to ld  you w i th  

regard  to  any fu r ther  dea l ings be tween yourse l f  and the  

lega l  depar tment  PRASA.   A t  one s tage I  th ink ,  you know,  

in  your  a f f idav i t  you say someth ing  to  the  e f fec t  tha t  she 

sa id  there  was no need fo r  you  to  dea l  w i th  the  lega l  

depar tment  o f  PRASA or  to  take  ins t ruc t ion  f rom them but  I  10 

th ink  e lsewhere  you put  i t  more  l i ke  an  ins t ruc t ion .    

 Now i f  she says there  is  no  need i t  m igh t  no t  be  an  

ins t ruc t ion  no t  to  dea l  w i th  them,  i t  m igh t  s imp ly  be  tha t  

you w i l l  no t  have to  ge t  ins t ruc t ions f rom them,  you w i l l  

now get  the  ins t ruc t ions f rom us,  so  i f  you  ta l k  to  them,  I  

do  no t  see any need why you wou ld  ta lk  to  them but  I  am 

not  say ing  do  not  ta lk  to  them but  i f  you  say i t  was an 

ins t ruc t ion  no t  to  ta lk  to  them then i t  has  a  d i f fe ren t  

connota t ion .   P rec ise ly  what  was i t?   What  d id  she say?  

MR MOGASHOA:     Jus t  to  ass i s t  you,  Cha i r,  i t  was an 20 

ins t ruc t ion  and th is  i s  p rec ise l y  why I  contac ted  Mr  

D ing iswayo.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    I  con tac ted  h im fo r  two reasons.   The 

f i rs t  be ing  tha t  I  wanted to  manage lega l  depar tment ’s  
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expecta t ion  o f  me te l l ing  them what  fu r ther  ins t ruc t ions I  

have f rom the  board  and second ly,  because I  a t  the  t ime 

was dea l ing  w i th  many o the rs  o f  the  ins t ruc t ions.   I  d id  no t  

want  to  f ind  myse l f  in  a d i f f i cu l t  pos i t ion  where  we now get  

in  to  d iscuss ing  the  S iyaya mat te rs  because when  I  was 

when I  had been  g iven an ins t ruc t ion  no t  to  d iscuss the  

S iyaya mat te rs  w i th  them and we –  so  I  do  no t  know what  I  

have done he re  –  and we cont inued to  in te rac t  on  the  o ther  

mat te rs  o r  in  respect  o f  o ther  ma t te rs  w i thout  necessar i l y  

ge t t ing  in to  the  issues to  dea l  w i th  the  S iyaya mat te rs .  10 

CHAIRPERSON:    Wel l ,  tha t  i s  impor tan t  because I  meant  

to  ask  you la te r  on  whether  the  S iyaya mat te rs  were  the  

on ly  mat te rs  you were  hand l ing  on  beha l f  o f  PRASA 

whethe r  there  were  o the r  mat te rs .   F rom what  you have  

sa id  now i t  seems tha t  there  were  o ther  mat te rs  on  wh ich  

you had ins t ruc t i ons f rom PRASA o ther  than the  S iyaya 

c la ims.  

MR MOGASHOA:    Cor rec t ,  Cha i r,  there  were  o ther  mat te rs  

tha t  I  was dea l ing  w i th .  

CHAIRPERSON:    A re  you ab le  to  say i t  was two or  th ree?   20 

Are  you ab le  to  say i t  was a  number  o f  them?  

MR MOGASHOA:    I t  was a  number  o f  them.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    I  was do ing  qu i te  a  fa i r  number  o f  

l i t i ga t ion  mat te rs  on  beha l f  o f  PRASA Corpora te .  
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CHAIRPERSON:    Yes,  you might  no t  be  ab le  to  be  prec i se  

in  te rms o f  the  number  bu t  a re  you ab le  to  g ive  an  es t imate  

more  or  less?  Ten?  More  than ten  or…? 

MR MOGASHOA:    There  may have been a t  the  t ime s i x ,  

seven or  e igh t .  

CHAIRPERSON:    Mat te rs .  

MR MOGASHOA:    O ther  unre la ted  mat te rs .  

CHAIRPERSON:    Ja ,  tha t  i s  apar t  f rom the  S iyaya  

mat te rs .  

MR MOGASHOA:    Apar t  f rom S iyaya.  10 

CHAIRPERSON:    Yes.  

MR MOGASHOA:    That  were  in  a rb i t ra t ion .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    Forums or  –  tha t  they were  l i t iga ted  out  

o f  the  H igh  Cour t .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    And most ly  we ,  ac t ing  as  de fendant .   I  

cannot  imag ine  …[ in tervenes]  

CHAIRPERSON:    Yes,  so  PRASA had been sued.  

MR MOGASHOA:    PRASA was be ing  sued,  cor rec t .  20 

CHAIRPERSON:    Jus t  o r  the  sake o f  comple teness,  d id  

the  PRASA Cha i rperson a t  any s tage ever  in te rac t  w i th  you 

in  regard  to  the  o ther  mat te rs  you  were  hand l ing  on  beha l f  

o f  PRASA o ther  than the  S iyaya c la ims?  

MR MOGASHOA:    No to  my reco l lec t ion ,  Cha i r,  I  th ink  to  
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ass is t  you fu r ther  w i th  your  quest ion ,  I  do  no t  be l ieve  tha t  I  

have s ince the  meet ing  o f  the  14 t h  tha t  I  had any fu r ther  

in te rac t ion  o r  engagements  w i th  the  Cha i rperson o f  

PRASA.  

CHAIRPERSON:    Yes,  bu t  I  am a lso  ask ing  even  before  

tha t  meet ing  o f  the  14 t h  whether  you had any in te rac t ion  

w i th  her  w i th  regard  to  c la ims aga ins t  PRASA tha t  you were  

hand l ing  on  beha l f  o f  PRASA o ther  than the  S iyaya c la ims? 

MR MOGASHOA:    I  was ca l led  to  come and d i scuss w i th  

them on ly  the  S iyaya mat te r.  10 

CHAIRPERSON:    On ly  the  S iyaya  c la ims.  

MR MOGASHOA:    Cor rec t .  

CHAIRPERSON:    The o ther  ones  tha t  you were  hand l ing  

were  a l so  pend ing  in  e i ther  cour t  o r  a rb i t ra t ion .  

MR MOGASHOA:    Cor rec t ,  tha t  i s  indeed so ,  some o f  

them are  s t i l l  very  much a l i ve  to  th is  day.  

CHAIRPERSON:    Yes,  okay,  thank  you.  

ADV SONI  SC:   As  you p lease.  

CHAIRPERSON:    So  but  you –  go ing  back to  the  ear l ie r  

quest ion  are  you  qu i te  c lear  in  your  own mind tha t  what  20 

she gave you in  tha t  meet ing  was an ins t ruc t ion  no t  to  

d iscuss w i th  the  l ega l  depar tment  no t  to  d iscuss the  S iyaya 

c la ims w i th  the  lega l  depar tment  o f  PRASA?  Are  you qu i te  

c lea r?   I s  your  memory  qu i te  c lear  on  tha t?  

MR MOGASHOA:    My memory  is  qu i te  c lea r,  I  ca l led  Mr  
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D ing iswayo.   I  see  Mr  D ing iswayo speaks about  i t  in  h is  

sworn  a f f idav i t .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    Bu t  i f  you  look  a t  the  fac t  tha t  our  f i rm  

then s t r i c t l y  s ta r ted  communica t i ng  w i th  the  o f f i ce  o f  Mr  

Z ide  on ly,  tha t  as  we l l  wou ld  conf i rm tha t  the  ins t ruc t ion  to  

me was c lea r.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    That  I  shou ld  communica te  w i th  on ly  

the  o f f i ce  o f  Mr  Z ide .  10 

CHAIRPERSON:    Yes.  

MR MOGASHOA:    Or  th rough the  o f f i ce  o f  Mr  Z ide .  

CHAIRPERSON:    Ja ,  okay.  

MR MOGASHOA:    I f  I  pu t  i t  tha t  way.  

CHAIRPERSON:    Mr  Son i?  

ADV SONI  SC:   As  you p lease,  Cha i r.   What  was Mr  

D ing iswayo ’s  react ion  to  tha t  communica t ion  tha t  look ,  I  

have been ins t ruc ted  not  to  ta lk  to  lega l?  

MR MOGASHOA:    He was surp r i sed,  we d id  no t  have a  

lengthy  d iscuss ion  bu t  he  was qu i te  taken aback  by  my 20 

hav ing  sa id  to  h im tha t  the  Cha i rperson has i ns t ruc ted  me 

to  dea l  w i th  the  board  th rough Mr  Z ide ’s  o f f i ce  on ly.  

ADV SONI  SC:   A l r igh t ,  then a t  paragraphs 30,  31 ,  and –  

sor ry,  pa rag raphs  30 and 31,  you make the  po in t  tha t  a t  the  

end o f  the  day the  Cha i rpe rson aga in  ra ised the  quest ion  
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o f  the  417 Inqu i ry,  the  adverse  e f fec t  i t  wou ld  have on 

PRASA’s  p rospec ts  o f  success fo r  de fend ing  and then you  

say tha t  you were  to ld  to  se t t le  four  o f  those c la ims.  

MR MOGASHOA:    Cor rec t .  

ADV SONI  SC:   Is  tha t  what  happened?  

MR MOGASHOA:    That  i s  what  happened.  

ADV SONI  SC:    Now I  am no t  go ing  to  go  in to  the  

se t t lements  now be you la te r  on  say tha t  the re  was a  

wr i t ten  ins t ruc t ion  on  prec i se ly  how the  mat te rs  were  to  be  

se t t led .   We wi l l  come back to  tha t .   Then a t  parag raph 32 10 

you make the  po in t  tha t  you were  g i ven an ins t ruc t ion  

about  how the  se t t lement  agreements ,  what  to  inc lude in  

the  se t t lement  ag reement .  

CHAIRPERSON:    I  am sor ry,  Mr  Son i .   You sa id  you are  

go ing  to  sk ip  th is  se t t lement  agreement  because la te r  on 

he  ta lks  about  a  le t te r.  

ADV SONI  SC:   Yes.  

CHAIRPERSON:    Bu t  i s  i t  no t  be t te r  to  dea l  w i th  i t  

because now in  32  he  is  ta lk ing  about  a  c lause tha t  was 

meant  to  be  in  the  se t t lement  ag reement  o r  the  issue o f  20 

conf ident ia l  bu t  we don ’ t  know ye t  tha t  he  has been  

ins t ruc ted .  

ADV SONI  SC:     That  i s  so  Cha i rperson.  

CHAIRPERSON:    So  I  th ink  log ica l l y  we shou ld  hear  tha t ,  

he  ge ts  ins t ruc t i ons to  se t t le  on  whatever  te rms and then 
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. . . [ in te rvenes]  

ADV SONI  SC:     Yes,  as  you p lease.  

CHAIRPERSON:    Ja .  

ADV SONIC SC:    So in  paragraph 31 you se t  ou t  the  

manner  in  wh ich  you were  to  se t t le  each o f  the  four  c la ims  

tha t  –  where  I  ment ioned there ,  i s  tha t  co r rec t?  

MR MOGASHOA:    That  i s  co r rec t .  

ADV SONI  SC:    A l r igh t  le t  us  look  a t  31 .1  . . . [ in te rvenes]   

CHAIRPERSON:    I  am sor ry,  I  am so r ry,  a re  you  s t i l l  a t  

tha t  one dea l ing  w i th  what  t ransp i red  a t  the  meet ing  o f  the 10 

15 t h  o f  December,  i t  looks  l i ke .   Are  you s t i l l  i n  parag raph 

31 dea l ing  w i th  what  t ransp i red  a t  the  meet ing  o f  15 

December?  

MR MOGASHOA:    Cor rec t  Cha i r.  

CHAIRPERSON:    Yes,  okay.    Okay,  dea l  w i th  tha t .  

ADV SONI  SC:    So  a t  th is  meet ing  now you are  to ld  tha t  

four  o f  the  mat te rs  a re  to  be  se t t led  and you are  g iven the  

f igures  a t  wh ich  you must  se t t le ,  i s  tha t  cor rec t?  

CHAIRPERSON:    I  am sor ry  Mr  Son i .   What  d id  Ms 

Makwela  say about  the  se t t lement  o f  the  S iyaya mat te rs  a t  20 

tha t  meet ing?  

MR MOGASHOA:    Cha i r  I  am not  sure  I  fo l low but  

. . . [ in te rvenes]   

CHAIRPERSON:    I  jus t  want  to ,  d id  she say anyth ing  

about  the  S iyaya  c la ims be ing  se t t led  a t  tha t  meet ing ,  I  
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jus t  want  you to  te l l  the  s to ry.  

MR MOGASHOA:    Okay,  a l r igh t ,  okay,  I  th ink  I  unders tand  

what  you . . . [ in te rvenes]     

ADV SONI  SC:    You dea l  w i th  i t  a t  paragraph 30,  the  las t  

par t  o f  parag raph  30.  

MR MOGASHOA:    Paragraph 30.  

CHAIRPERSON:    And you can re f resh your  memory  bu t  I  

jus t  want  you to  re la te  to  me the  s to ry.  

MR MOGASHOA:    The summary –  I  can summar i se  

parag raph 30 to  be  tha t  the  Cha i rperson put  to  me tha t  10 

g iven the  contents  o f  the  in te r im repor t  and pe rhaps o ther  

fac tors  p lus  I  had dec ided tha t  i t  w i l l  be  in  i t s  best  

in te res ts  tha t  the  –  i t  a t tempts  to  se t t le  the  mat te rs  w i th  

the  S iyaya Group ,  g iven tha t  she was concerned about  the  

fac t  tha t  we may not  have ev idence tha t  i s  adequate  or  

su f f i c ien t  to  susta in  proper  de fences in  l igh t  o f  the  fac t  tha t  

the  in te r im repor t  suggested to  her  tha t  there  were  

concess ions made by  the  PRASA wi tnesses and I  th ink  I  

made the  po in t  to  her  once aga in  tha t  I  cannot  comment  on  

the  repor t ,  bu t  I  do  hear  what  she  is  say ing  about  PRASA’s  20 

in ten t ion  o f  negot ia t ing  a  se t t lement  w i th  the  S iyaya Group 

fo r  the  reasons she advanced and I  sa id  to  her  tha t  our  

f i rm as  a  c rea ture  o f  ins t ruc t ions  wou ld  then need to  be  

ins t ruc ted in  wr i t ing  about  what  o f fe rs  PRASA wanted to  

make to  the  S iyaya Group.  
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 We –  and I  don ’ t  want  to  ge t  ahead o f  you Mr  Son i  

. . . [ in te rvenes]   

CHAIRPERSON:    Yes,  no  r igh t .  

MR MOGASHOA:    We d iscussed the  four  mat te rs  tha t  

PRASA sa id  i t  was in  a  pos i t ion  to  make o f fe rs  on .  

CHAIRPERSON:    Ja ,  Mr  Son i  can take  i t  f rom there .  

ADV SONI  SC:    Yes,  as  you p lease Cha i rpe rson.   And then  

she ind ica ted  a  f igure  a t  wh ich  each o f  the  mat te rs  must  be  

se t t led ,  wou ld  tha t  be  cor rec t?  

MR MOGASHOA:    She ind ica ted  f igures  wh ich  she thought  10 

wou ld  represent  o f fe rs  to  be  made .  

ADV SONI  SC:    So  have a  look a t  31 .1  and tha t  dea l t  w i th  

wh ich  case number?  

MR MOGASHOA:    31 .1  dea l t  w i t h  case number  47597 o f  

2016.  

ADV SONI  SC:     And what  was the  amount  tha t  was in  

respect  o f  wh ich  a  tender  had to  be  made?   

MR MOGASHOA:    The amount  here  is  R17 178 853.  

CHAIRPERSON:    Don ’ t  lower  your  vo ice .  

MR MOGASHOA:    Oh yes Mr  Cha i r,  okay.    I  may be 20 

beg inn ing  to  run  ou t  o f  energy,  bu t  I  am s t i l l  okay to  

cont inue.  

CHAIRPERSON:    Yes okay.  

ADV SONI  SC:    And then a t  31 .2  what  case number?  

MR MOGASHOA:    I t  i s  case number  47598/2016,  and the  
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amount  thought  o f  a t  the  consu l ta t ion  was R15 371 739,87.  

ADV SONI  SC:    And the  one a t  31 .3?  

MR MOGASHOA:    I t  i s  case number  73933/2015 and the  

f igure  tha t  PRASA thought  o f  a t  the  t ime was R8 096 950.  

ADV SONI  SC:    And 31.4?  

MR MOGASHOA:    The case number  i s  73934/2015,  and  

the  f igure  tha t  PRASA had in  m ind a t  the  t ime was  

R7 098 491,66.  

ADV SONI  SC:    So in  essence ora l l y  now your  ins t ruc t ions  

were  to  se t t le  a t  those amounts .     10 

MR MOGASHOA:    That  i s  what  I  was to ld  tha t  PRASA 

wanted to  do ,  make o f fe rs  in  these  amounts .  

ADV SONI  SC:    And tha t  you wou ld  do  in  wr i t ing  to  the  

S iyaya A t to rneys.  

MR MOGASHOA:   I  d idn ’ t  ge t  the  quest ion  s i r?   

ADV SONI  SC:    I  say  those o f fe rs  wou ld  be  made in  

wr i t ing  to  S iyaya ’s  a t to rneys?  

MR MOGASHOA:    Wel l  the  po in t  about  the  –  tha t  th ings  

be  in  wr i t ing  was the  po in t  I  made a t  the  meet ing  tha t  I  

wou ld  pre fer  to  be  –  I  was jus t  tak ing  ske tchy no tes  o f  20 

what  I  was to ld  because I  sa id  I  wou ld  ac t  on  wr i t ten  

ins t ruc t ions as  soon as  I  rece ived  wr i t ten  ins t ruc t ions f rom 

PRASA regard ing  what  i t  had in tended to  do .   

ADV SONI  SC:    So  a l though th is  had been g iven to  you  

ora l l y  you were  requ i r ing  tha t  PRASA puts  in  wr i t ing  what  
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the  amounts  are  and what  the  te rms o f  the  o f fe r  a re?  

MR MOGASHOA:    Cor rec t .  

ADV SONI  SC:    A l r igh t ,  bu t  a t  paragraph 32 then you  

make the  po in t  tha t  the  Cha i rperson requ i red  a  par t i cu la r  

c lause in  regard  to  the  se t t lement  agreement?  

MR MOGASHOA:    Yes,  I  make the  po in t  tha t  we were  

asked to  inc lude a  conf ident ia l i t y  c lause in  the  o f fe rs  tha t  

we were  ins t ruc ted  to  make and tha t  such o f fe rs  be  made  

w i thout  admiss ion  o f  l iab i l i t y,  even tha t  they were  pu re l y  

fo r  se t t lement  purposes.  10 

CHAIRPERSON:    Mr  Son i  I  know tha t  we  wanted to  f in ish  

ear l ie r  and I  know tha t  a t  some – a t  one o ’c lock  we  thought  

we wou ld  be  f in ished by  ha l f  past  bu t  we haven ’ t  and i t  i s  

no t  anyone ’s  fau l t  bu t  maybe we shou ld  jus t  take  the  lunch 

ad journment .  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    Mr  Mogashoa I  see you cer ta in ly  wou ld  

l i ke  us  to  f in ish  be fore  I  am jus t  rea l i s i ng  tha t  we  a t  two  

o ’c lock  and I  th ink  tha t  we might  f ind  ourse l ves ge t t ing  to  

th ree  o ’c lock  w i thout  lunch.    Mr  Mogashoa have you got  a  20 

consu l ta t ion  se t  up  fo r  th ree  o ’ c lock?  

MR MOGASHOA:    Wel l  I  don ’ t  know how much longer  Mr  

Son i  i s  o f  the  v iew but  I  am –  i f  I  were  to  speak fo r  my pa r t  

I  am s t i l l  comfo r tab le  to  cont inue,  because I  wou ld  ra the r  

have us  f in ish  the  proceed ings so  tha t  then I  can head o f f  
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to  do  what  I  s t i l l  can ,  bu t  I  am not  opposed to  lunch be ing  

taken.  

CHAIRPERSON:    Yes,  yes ,  no  cer ta in ly  we w i l l  f in ish  

today,  i t  i s  a  quest ion  o f  whethe r  we take the  lunch  now so  

I  th ink  we have t r ied  to  f in ish  so  tha t  when we take the  

lunch break we don ’ t  come back,  bu t  we haven ’ t  succeeded 

and i t  i s  no t  anybody ’s  fau l t .   So maybe le t  us  take  the  

lunch ad journment ,  come back a t  th ree  o ’c lock ,  hopefu l l y  

f resher  and then tha t  m ight  even ass i s t  to  speed up 

because I  th ink  we might  a l l  be  a  l i t t le  exhausted a f te r  10 

s i t t ing  f rom about  ha l f  past  ten ,  quar te r  past  ten  except  fo r  

the  tea  break.    Le t ’s  take  the  lunch ad journment  and then  

we w i l l  resume a t  th ree  o ’c lock .  

 We ad journ .  

REGISTRAR:   Al l  r i se .  

INQUIRY ADJOURNS 

INQUIRY RESUMES  

ADV SONI SC:   D ingiswayo had said that  there was a secret  

agreement.  

MR MOGASHOA:   Yes I  remember we debated i t .  20 

ADV SONI SC:   And you made the point  but  i t  was never  

secret .   But  I  just  want to point  out  that  in a sense I  suspect  

that  is what he was talk ing about that  the agreement was not  

to be made avai lable to anybody but  part ies involved and in 

part icular legal .  
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MR MOGASHOA:   Qui te correct  i t  may have been in that  

context  actual ly.  

ADV SONI SC:   Yes.  

MR MOGASHOA:   I  am looking at  i t  that  way for the f i rst  

t ime yes.  

ADV SONI SC:   I  just  – I  just  thought in fa i rness to  h im that  

i t  was not  as i f  he was making a wi ld al legat ion.  

MR MOGASHOA:   Yes.   I  fu l ly understand.  

ADV SONI SC:   A lr ight  now you were then wai t ing for 

instruct ions f rom them.  Did you get  wri t ten inst ruct ions? 10 

MR MOGASHOA:   Yes I  bel ieve i t  may have been on the very 

same day on the 15 December.  

ADV SONI SC:   Yes.  

MR MOGASHOA:   That  I  received wri t ten instruct ions f rom 

PRASA I  th ink i t  w i l l  be my very f i rst  annexure.  

ADV SONI SC:   Yes.  

MR MOGASHOA:   Yes I  deal  wi th i t  on paragraph 33 of  my 

own aff idavi t .  

ADV SONI SC:   Yes and that  is at  page 21 of  the bundle – of  

your bundle that  is MM1 am I  r ight? 20 

MR MOGASHOA:   Correct  th is is the one.  

ADV SONI SC:   So these are the inst ruct ions,  the wri t ten 

instruct ions now that  you received.  

MR MOGASHOA:   Correct .  

CHAIRPERSON:   And they were coming f rom Mr Lindikhaya 
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Z ide and I  see that  he signed there as Group Company 

Secretary? 

MR MOGASHOA:   Correct .   The le t ter came from his off ice 

but  I  suspect  i t  was t ransmit ted through to us by his 

secretary or PA Lebogang Matsimela [?] .  

CHAIRPERSON:   Hm.  

ADV SONI SC:   But  I  th ink the Chai rperson was emphasising 

Mr Mogashoa that  the capaci ty in which Mr Zide signed was 

as Group Company Secretary? 

MR MOGASHOA:   Correct  I  see that  on page 23.  10 

ADV SONI SC:   Yes.   And the perhaps relevance of  that  is 

you might  remember that  in the ear l ier communicat ion on the 

28 November in her  memorandum she wrote to Mr Zide in his  

capaci ty  as CEO you might  remember.   I  am just  taking you 

back to that .  

MR MOGASHOA:   I  remember that .  

ADV SONI SC:   And she made the point  as CEO you would 

have given those instruct ions.  

MR MOGASHOA:   She made that  po int ,  correct .  

ADV SONI SC:   A lr ight  so now we have got  Mr Zide’s let ter  20 

to you and are those the inst ruct ions you have received? 

MR MOGASHOA:   These are the instruct ions I  received – 

that  is indeed so Chai r.  

ADV SONI SC:   Yes.  

CHAIRPERSON:   And were they in l ine wi th  what  you had 
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been told at  the meet ing of  the 15 December at  that  meet ing 

where you were to ld about  the amounts for set t lement? 

MR MOGASHOA:   The – the amounts may di ffer s l ight ly and 

perhaps a bi t  more sign i f icant ly.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   In some instances.   But  – because I  lef t  

the meet ing wi th my own wri t ten notes.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   I  accept  that  the wri t ten inst ruct ion then 

represented properly what PRASA wanted me to do.  10 

CHAIRPERSON:   Yes okay.  

MR MOGASHOA:   Make an offer on.  

CHAIRPERSON:   Okay.   Wel l  i t  may be important  for  record 

purposes to  just  indicate that  th is  let ter f rom Mr Zide and 

that  in paragraph 2 he say,  he conf i rms that  at  the meet ing 

of  15 December 217 between yoursel f  and the Chai rperson 

of  the inter im board you were inst ructed as fol lows.   So the 

let ter seeks to or  purports to conf i rm what Mr Zide bel ieves 

you had been told  at  the meet ing.  

MR MOGASHOA:   That  is indeed so.  20 

CHAIRPERSON:   Is that  correct? 

MR MOGASHOA:   That  is correct .  

CHAIRPERSON:   And then they – and – and the f i rst  group 

of  cases relates to Siyaya DB Consul t ing Engineers and in  

regard to the one matter 74 – case number 74281/2015 your 
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instruct ions were to hold that  mat ter  in abeyance pending 

further inst ruct ions.   Is that  r ight? 

MR MOGASHOA:   That  is correct .  

ADV SONI SC:   I  just  want to point  out  i f  you look at  31.1 on 

page 13 of  your  aff idavi t  there Mr Mogashoa and keep – 

keep your f inger  on page 22 you wi l l  see the case number 

there is 479595 – 597 at  31.1.  

MR MOGASHOA:   You mean the f i rs t  case? 

ADV SONI SC:   Yes.  

MR MOGASHOA:   Yes.  10 

ADV SONI SC:   A lr ight  and you wi l l  see that  that  is ref lected 

as 2.6 on page 22? 

MR MOGASHOA:   That  is indeed so.  

ADV SONI SC:   And I  would just  l ike you to tel l  the 

Chairperson what the amount is in 31.1? 

MR MOGASHOA:   The amount in 31.1.  is R17 178 853.00.  

ADV SONI SC:   And the amount that  you were now 

instructed to set t le at? 

MR MOGASHOA:   I t  is – the amount as ref lected in  

paragraph 2.6 of  the inst ruct ion let ter is R19 583 778.42.   20 

But  I  see here – so in the let ter of… 

CHAIRPERSON:   That  is including VAT.  

MR MOGASHOA:   Of  instruct ions i t  says i t  is VAT inclusive.  

CHAIRPERSON:   In your  aff idavi t  does i t  say excluded – 

VAT excluded? 
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MR MOGASHOA:   I  do not  say.  

CHAIRPERSON:   I t  does not  – i t  does not  – oh.  

MR MOGASHOA:   No I  do not  say.  

CHAIRPERSON:   Okay.  

MR MOGASHOA:   I  th ink i t  – there was no such dist inct ion 

made when we were in the meet ing of  the 15t h.  

CHAIRPERSON:   Yes.   Okay.  

ADV SONI SC:   And the other amounts appear to  be the 

same from 31.2 to 31.4 and the ones at  2.3,  2.4 and 2.5 on 

page 22.  10 

MR MOGASHOA:   That  appears to be so yes the amounts 

seem to be the same.  The three remaining amounts.  

CHAIRPERSON:   Was there anything unusual  about  the 

terms on which you were instructed to set t le these matters in  

your experience or was there nothing unusual? 

MR MOGASHOA:   I  am not  sure i f  Chai r  is referr ing to the 

f igures themselves or the computat ion thereof  or… 

CHAIRPERSON:   Whatever i t  is i f  there was anyth ing you 

found unusual  in  relat ion to being inst ructed to set t le the 

matter on these – this matters on these terms.  Is there 20 

anything you found unusual  in  your experience as an 

at torney? 

MR MOGASHOA:   Wel l  I  would avoid talk ing about the 

computat ion of  the f igures but  the – the – i t  does not  happen 

of ten that  we would be inst ructed to st ipulate in an offer  we 
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make that  – that  i t  carr ies some conf ident ia l i ty.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   And I  am – and I  would not  be sure what 

the considerat ions were.  

CHAIRPERSON:   Ja.  

MR MOGASHOA:   At  that  t ime but  PRASA thought  i t  proper 

that  i t  p laces such a condi t ion.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   On the – on the tender – on the tender 

i tsel f  a l though as I  say i t  has happened before in some of  10 

the matters I  have had to deal  wi th in the past .  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   That  especial ly i f  i t  is an – i f  i t  is an offer  

purely to set t le.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   Or i f  i t  is an offer  of  compromise.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   That  the deta i ls especial ly i f  there are 

other related claimants for example.  

CHAIRPERSON:   Hm.  20 

MR MOGASHOA:   That  perhaps emanate – whose claims 

emanate f rom the same course of  act ion.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   I t  is not  unusual  or completely unusual  for  

a defendant to want to have separate i f  one may say 
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conf ident ia l  set t lements wi th each of  the part ies as the case 

may be.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   We do not  – we do not  – I  do not  get  to  

prepare.  

CHAIRPERSON:   Ja.  

MR MOGASHOA:   Tenders and say they are conf ident ia l  i f  

there is … 

CHAIRPERSON:   Yes.   Yes.  

MR MOGASHOA:   I  can count  the t ime.  10 

CHAIRPERSON:   Yes.   And what was the re la t ionship 

between the amounts on which you instruct  – which you were 

instructed to tender to the other side and the amounts that  

may have been c laimed by the Siyaya Companies in thei r  

summons – summonses?  Did you take the t rouble to  check 

whether – what – how they compared? 

MR MOGASHOA:   I t  was my observat ion Chair  that  the 

f igures were more or less the same.   I  mean… 

CHAIRPERSON:   Yes.  

MR MOGASHOA:   You did not  have a si tuat ion where R15 20 

mi l l ion was c laimed and R3 mi l l ion was tendered.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   Just  by looking at  the f igures and you 

compare them to what the tota l  amount claimed is.  

CHAIRPERSON:   Yes.  
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MR MOGASHOA:   In part iculars of  c la im.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   Th is may have been amended so… 

CHAIRPERSON:   Yes.  

MR MOGASHOA:   The set t lements were close to what was 

claimed.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   And I  can safely say so.  

CHAIRPERSON:   Yes.   In your experience is that  qui te  

normal when you talk about  a set t lement?  In your 10 

experience – how many years have you – had you been in  

pract ice by then? 

MR MOGASHOA:   I  was admit ted in May 2000 so i t  is 20 

years now.  

CHAIRPERSON:   Ja.   So you had about  17 years at  the t ime 

of  the set t lement more or less? 

MR MOGASHOA:   Correct .  

CHAIRPERSON:   Yes.   In your exper ience was i t  qui te usual  

– has i t  been usual  in your exper ience to set t le – to have 

matters set t led on a basis in terms of  which the defendant… 20 

MR MOGASHOA:   Is being sued.  

CHAIRPERSON:   Pays or tenders to pay ei ther the exact  

amount claimed or very close to i t .   Is that  someth ing that  

you have found qui te common in your experience over the 

years? 
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MR MOGASHOA:   Set t lements would in my view be a 

product  of  negot ia t ions between the part ies.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   I f  I  were to speak about the extent  of  our 

f i rm’s involvement  that  did not  happen.  I  was not  asked – or 

let  me put  i t  d i fferent ly.   I  was not  involved in the 

computat ion.  

CHAIRPERSON:   Ja.  

MR MOGASHOA:   Of  the f inal  f igures and therefore i t  wi l l  be 

di ff icul t  to say now this amount  should not  have been 10 

tendered but  that  should have.  

CHAIRPERSON:   Ja.  

MR MOGASHOA:   I  d id not  do the exerc ise.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   Af ter I  was given such inst ruct ions.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   Because I  accepted that  PRASA was 

sat isf ied or where the inst ruct ions came f rom relevant  

off ic ia ls were sat isf ied that  what they wanted me to tel l  them 

is what they thought PRASA was l iable for.  20 

CHAIRPERSON:   Yes.   No,  no that  is f ine.   I  was asking a 

di fferent  quest ion and that  is where I  want you to assist  me.  

MR MOGASHOA:    Yes.  

CHAIRPERSON:   I  have not  been in  pract ice – I  lef t  pract ice 

about 23 years ago.   
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MR MOGASHOA:   Okay.  

CHAIRPERSON:   So – and when i t  comes to set t lements as 

you know Judges normal ly do not  get  to ld what the 

set t lement was.   So – but  my react ion when I  not iced that  

the amounts you were inst ructed to tender seemed to be 

exact ly the same amounts c laimed in the summons at  least  

that  was my impression.   That  did  not  st r ike me as – as a 

set t lement as one would normal ly  expect .   But  maybe i t  is  

because I  have not  been in  pract ice for  over the past  23 

years maybe things have changed.   Are you able to  assist  10 

me to say wel l  th ings have changed you do not  know what is  

happening out  there now, th is  is normal?  My experience was 

that  there would be a k ind of  – i f  you talk ing of  a set t lement 

you would be looking at  about  a very d i fferent  amount f rom 

the amount claimed.  

MR MOGASHOA:   We general ly say that  a good set t lement 

is a set t lement out  of  which none of  the part ies are happy.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   Which means your plaint i ff  does not  get  

qui te what they may have been looking for.  20 

CHAIRPERSON:   Hm.  

MR MOGASHOA:   Or you defendant  does not  pay – they f ind 

themselves paying more than what  they may have bargained 

for.   So yes Chai r  you – you would f ind that  we do not  

ordinar i ly normal ly pay what is c la imed for.  



12 AUGUST 2020 – DAY 249 
 

Page 141 of 182 
 

CHAIRPERSON:   Hm.  

MR MOGASHOA:   In the part iculars of  c la im.  

CHAIRPERSON:   Hm.  Okay.  

ADV SONI SC:   So one.  

CHAIRPERSON:   Mr Soni  must  -  might  have bet ter  

experience because he is st i l l  in pract ice.  

ADV SONI SC:   Yes I  can say that  law has not  changed 

since you.  

CHAIRPERSON:   Ja.  

ADV SONI SC:   There is just  one other clause that  I  would 10 

l ike us to look at  Mr Mogashoa.  I t  is at  page 22 under C.  

CHAIRPERSON:   Or  maybe – maybe you might  or might  not  

be able to say i t  – to comment on this Mr Mogashoa.  I  am 

sorry Mr Soni .  

MR MOGASHOA:   Yes Chai r.  

CHAIRPERSON:   I  th ink Mr Dingiswayo i f  I  am not  mistaken 

said in his aff idavi t  or maybe also in his evidence that  th is  

was not  a set t lement i t  was capi tulat ion.   Do you want to  

comment on that? 

MR MOGASHOA:   I  remember seeing that .  20 

CHAIRPERSON:   Huh? 

MR MOGASHOA:   I  remember seeing that .   Wel l  i f  you 

compare the – the f igures of  the tender to the f igures as they 

may appear in  the part iculars of  c la im one would look at  i t  

that  way that  i t  is a capi tulat ion.  
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CHAIRPERSON:   Hm.  

MR MOGASHOA:   And I  th ink i t  is  – i t  is  even more 

confusing when such matters have had some l i fe  of  being 

defended.   

CHAIRPERSON:   Hm.  

MR MOGASHOA:   And then af ter two or three years then i t  is 

a set t lement and i t  is a set t lement of  the ful l  amount.  

CHAIRPERSON:   Hm.  

MR MOGASHOA:   I t  can create some uncertainty Chai r.  

CHAIRPERSON:   Hm.  Of course,  what one cannot  deny is 10 

that  i f  indeed PRASA had no defence to the claims i t  may 

wel l  have been a reasonable thing to pay at  that  t ime and 

save al l  the legal  costs that  would come with the arb i t rat ion,  

is i t  not?  That  is i f  PRASA had no defence.  

MR MOGASHOA:   I  agree,  I  agree ful ly wi th that .  

CHAIRPERSON:   Ja.   Ja.  

MR MOGASHOA:   I f  we could not  f ind anything wrong. 

CHAIRPERSON:   Yes.  

MR MOGASHOA:   With the invoicing.  

CHAIRPERSON:   Yes.  20 

MR MOGASHOA:   Or the f igures.  

CHAIRPERSON:   Yes.  

MR MOGASHOA:   I  accept  that  that  yes one would have to… 

CHAIRPERSON:   Ja.    

MR MOGASHOA:   Make that  k ind of  a set t lement.  
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CHAIRPERSON:   Okay.    I  am sorry I  interrupted you Mr 

Soni  you had a quest ion.  

ADV SONI SC:   That  is –  no I  have got  my point  again 

Chairperson.   I f  you look at  paragraph C you might  

remember the Chairperson asked you was there anything 

unusual  and you have debated that  issue wi th the 

Chairperson.  But  have a look at  paragraph 2.7 regarding the 

interest  that  was to be payable.   2.7 on page 22.  

MR MOGASHOA:   Correct  I  see that .  

ADV SONI SC:   What does i t  say? 10 

MR MOGASHOA:   Wel l  i t  s imply says that  interest  must  be 

calculated on the date of  issuing the summons instead of  

being calculated f rom the date of  the issuance of  invoices.  

ADV SONI SC:   Okay.   Now based on this inst ruct ion what 

did you do – this wri t ten inst ruct ion? 

MR MOGASHOA:   What would I  do? 

ADV SONI SC:   No what did you do? 

MR MOGASHOA:   Oh yes.   Yes.  

CHAIRPERSON:   So maybe before that .   So to sum up your 

instruct ions are tender i t  is  ei ther the amounts claimed in the 20 

summons or something more or less the same and tender 

interest  f rom the date of  summons – or the date of  –  ja f rom 

the date of  summons that  is what i t  says.   So – so far  i t  

looks l ike the only th ing that  is  not  ment ioned on your  

instruct ions is costs.   Is that  r ight? 
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MR MOGASHOA:   That  is – that  is correct .  

CHAIRPERSON:   Yes.   I t  looks l ike the inst ruct ion let ter said 

nothing about costs? 

MR MOGASHOA:   The instruct ion let ter indeed did not  say 

anything about costs.  

CHAIRPERSON:    Yes okay Mr Soni  asked you a quest ion 

about the interest .   You might  wish to repeat  that  quest ion 

about the interest  here.  

ADV SONI SC:   Sorry,  I  was asking about what happened 

next  Chai r.  10 

CHAIRPERSON:   Oh,  what happened.  Yes,  ja.  

MR MOGASHOA:   Oh,  yes.  

CHAIRPERSON:   H’m.  

MR MOGASHOA:   Oh,  yes Chai r.   What then happened is,  I  

then formulated the tenders in  l ine wi th th is let ter of  

instruct ion.   And I  may have sent  out  the tenders on the 

same day or the day thereaf ter.  

 I  remember we produced two documents.   One in  respect  

of  the Siyaya Rai l  Solut ion ’s matter,  the nineteen-thousand.. .  

the 19 . . . [ indist inct ]  [00:20:42]  tender and separate ly f rom 20 

that  and in respect  of  the three claims under the Siyaya DB 

Consul t ing Engineers,  we issued another tender.  

 So i t  was two tenders.   One with  detai ls of  the three 

claims and the other one wi th the detai ls of  just  th is one 

claim under case number 47/597/2016.  
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 I  do not  know whether I  despatched with the tenders the 

same day on the 15t h or the next  day on the 16t h but  I  

remember we then managed to st ructure the tenders in l ine 

wi th the instruct ions and t ransmit ted them electronical ly to  

our opponents.  

ADV SONI SC:   Yes.   And what  did they respond to the 

tenders you have been . . . [ intervenes]   

CHAIRPERSON:   We do not  have your let ter in which you 

made the tender,  hey?  I  do not  see i t  here.    

ADV SONI SC:   No,  i t  is not .  10 

CHAIRPERSON:   We do not  have.   Okay.   Al r ight .   But  you 

tendered?  You made a tender in accordance wi th your 

understanding of  your inst ruct ions?  

MR MOGASHOA:   Correct .   That  is exact ly what happened.  

CHAIRPERSON:   Yes,  yes.  

MR MOGASHOA:   And I  th ink I  do say in my aff idavi t  that  a 

day or two thereaf ter I  received a let ter which I  probably 

referred to my.. .  in my aff idavi t .  

ADV SONI SC:   I t  is at  paragraph 34,  MM2.  

MR MOGASHOA:   Yes,  in which my opponent acknowledges 20 

receipt  of  the tenders made but  then they went on to issue. . .  

to raise an issue to do wi th interest  because I  had not  

included interest  in the amounts that  were part  of  the f i rst  

tender.   I  mean, f i rst  tenders went out .  

ADV SONI SC:   Okay.   So that  thei r  address in paragraph 3 
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of  thei r  let ter which is at  page 25 of  annexures to your  

documents? 

MR MOGASHOA:   Correct .   That  is what the let ter is.  

ADV SONI SC:   Now just  read that  paragraph out .  

CHAIRPERSON:   I  am sorry.  

ADV SONI SC:   Oh,  sorry.  

CHAIRPERSON:   Are you at  25? 

ADV SONI SC:   At  25 Chai r.    

CHAIRPERSON:   Okay.  

ADV SONI SC:   And this the opponent ’s response to Mr 10 

Mogashoa’s tender.  

CHAIRPERSON:   Okay we are now deal ing wi th Annexure 

MM2 which is. . .  which appears at  page 24 and i t  is a let ter 

f rom Mathopa At torneys dated 18 December 2017.   Yes.   

Before you read what,  Mr Soni  says you should need to read.   

I  see in  paragraph 1.1 of  that  let ter,  that  Mathopa At torneys 

say:  

“We represent  Siyaya DB Consul t ing Engineers (Pty)  

Ltd in l iquidat ion and S iyaya Rai l  Resolut ion Pretor ia 

Limited herein af ter col lect ively as our cl ient . . . ”  20 

 I  thought that  there di fferent  at torneys for the l iqu idators 

and di fferent  at torneys for S iyaya Rai l  Solut ion.   Was that  

not  the posi t ion? 

MR MOGASHOA:   No,  that  was not  the posi t ion.   Chai r,  you 

would recal l  that  . . . [ intervenes]   
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CHAIRPERSON:   That  was or that  was not? 

MR MOGASHOA:   I t  was not  the posi t ion.  

CHAIRPERSON:   Okay.  

MR MOGASHOA:   You would recal l  that  ear l ier on,  I  d id  

ment ion that  soon af ter gaining in format ion that  the Siyaya 

DB was . . . [ intervenes]   

CHAIRPERSON:   Under l iquidat ion.  

MR MOGASHOA:   . . .under l iquidat ion.   We then asked for  

the requis i te mandat ing our author i ty f rom Mr Mathopa in  

order that  we get  sat isf ied that  he cont inues to act  for  Siyaya 10 

DB even when i t  is under l iquidat ion and we were provided 

wi th such mandates.  

CHAIRPERSON:   So roundabout  when would that  have 

been?  You were now talk ing about 17 December 2017.  

MR MOGASHOA:   I t  may have been around May or June of  

2017.  

CHAIRPERSON:   Oh,  much earl ier? 

MR MOGASHOA:   Much ear l ier.   Soon af ter we became of  

the l iquidat ion process against  or in  respect  of  Siyaya DB, in 

Apri l ,  around middle Apri l .  20 

CHAIRPERSON:   Yes.  

MR MOGASHOA:   I  th ink we do say that  on the 17t h of  Apri l  

or so.  

CHAIRPERSON:   Ja,  but  I  thought  Mr Botes,  when he gave 

evidence here and I  thought I  read in the papers,  that  at  the 
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t ime he was talk ing to the PRASA Chairperson,  at  the t ime 

Mr Botes was talk ing to the PRASA Chai rperson and there 

was communicat ion about set t lements,  which I  th ink would 

have been around November/December.    

 Around that  t ime.   I  thought Mr Botes said there was a 

Mr Crouse or somebody who I  thought represented the 

l iquidators.  

 And the impression I  had was that  Crouse At torneys 

represented the l iquidators and Mathopa represented 

another ent i ty.   That  is why I  am picking this up and I  so 10 

surpr ised by i t .  

ADV SONI SC:   Yes.   Ja.  

MR MOGASHOA:   Yes,  but  we. . .  soon af ter  gaining 

knowledge of  the fact  that  the DB or Siyaya DB aspect  of  the 

Siyaya Group of  Companies had been placed under 

l iquidat ion,  we,  natural ly,  approached Mr Mathopa and 

enqui red f rom him i f  he cont inued to act  on thei r  behal f ,  

g iven that  they may now be under a di fferent  . . . [ intervenes]   

CHAIRPERSON:   Under somebody else’s control .  

MR MOGASHOA:   . . . legal  personal i ty.   Under somebody 20 

else’s cont rol  and so forth.   And I  th ink af ter a whi le,  he 

came back to us.   I  just  do not  have the documents in f ront  

of  me.  

 But  I  remember very wel l  because we were not  going to  

move on l i t igat ing wi th him in ci rcumstances where our  cl ient  
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was not  sat isf ied that  he cont inues to enjoy the mandate of  

the Siyaya DB Consul tancy which under l iquidat ion at  the 

t ime.  

CHAIRPERSON:   So is the posi t ion that  ear l ier on Mathopa 

At torneys represented al l  the Siyaya companies that  are. . .  

were involved in these claims in i t ia l ly? 

MR MOGASHOA:   That  has a lways been the case.   Correct .  

CHAIRPERSON:   And then you say,  at  a certain stage,  Apri l  

2017,  you became aware that  Siyaya DB Consul t ing 

Engineers was under l iquidat ion and you sought proof  of  10 

author i ty and that  was suppl ied in due course? 

MR MOGASHOA:   I t  was made avai lable.   Correct  Chai r.  

CHAIRPERSON:   Yes.   Now,  does that  mean there are no 

other at torneys that ,  as far as you know, ever represented 

one of  the Siyaya or one of  the Siyaya companies in  regard 

to these claims whi le you were involved wi th PRASA? 

MR MOGASHOA:   Around the t ime, subpoenas were issued 

by the Liquidat ion Commission or Insolvency Commission as 

we may we want to cal l  them.  

CHAIRPERSON:   The inquiry,  ja.  20 

MR MOGASHOA:   There was a law f i rm that  had issued 

those let ters on behal f  of  the l iquidators.  

CHAIRPERSON:   H’m.  

MR MOGASHOA:   But  our off ice cont inued to communicate 

wi th Mr Mathopa’s off ice on the basis that  his f i rm st i l l  
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represented the company in the l iquidat ion at  Siyaya. 

CHAIRPERSON:   Oh.  

MR MOGASHOA:   The Siyaya Rai ls Solut ions Company.  

CHAIRPERSON:   And Mr Botes was. . .  had been br iefed by 

Mathopa At torneys? 

MR MOGASHOA:   That  was my impression.  

CHAIRPERSON:   Ja,  okay.  

MR MOGASHOA:   But  i f  you look at  communicat ion around 

the t ime the offers were accepted,  Mr Botes seems to now 

make a dist inct ion between the company in l iquidat ion and 10 

Siyaya Rai ls Solut ions.  

 And I  suppose he went on to provide us wi th  two 

di fferent  account ing detai ls or bank account detai ls into 

which PRASA would have had to pay the amounts.  

 And this  was simple because he says that  the other  

company . . . [ intervenes]   

CHAIRPERSON:   That  is what I  understood there 

. . . [ intervenes]   

MR MOGASHOA:   . . .had to be paid through a di fferent  t rust  

account than Mathopa’s as they have been the case in the 20 

Siyaya Rai ls Solut ions case.  

CHAIRPERSON:   H’m-h’m.  

ADV SONI SC:   Wel l ,  Chai rperson you have picked up 

something very important  and I  must  apologise for not  

picking i t  up but  i f  we look at  page 27,  you wi l l  see that  th is 
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let ter f rom Mathopa says that :  

“The amounts must  be paid into Mr Crouse’s t rust  

account. . . ”  

CHAIRPERSON:   Oh,  yes.  

ADV SONI SC:   At  the bot tom of  page 27 Chai rperson.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   Both the amounts must  be paid into Mr 

Crouse’s t rust  account.  

CHAIRPERSON:   Are both amounts . . . [ intervenes]   

ADV SONI SC:   Yes.  10 

CHAIRPERSON:   That  is very st range.  

ADV SONI SC:   I t  is.   And I  am sorry I  d id not  pick that  up 

Chairperson.  

CHAIRPERSON:   Yes.   Can you see that  Mr Mogashoa? 

MR MOGASHOA:   I  can see that ,  yes.   I t  phase in both 

instances the account of  Crouse Trust  Account.   I t  may be 

di fferent  account numbers,  al though I  do not  know.  But  yes,  

I  see paragraph 9,  9.1 and 9.2.  

CHAIRPERSON:   Would you know whether  Crouse 

Incorporated were at torneys or was i t  a f i rm of  l iquidators or 20 

what?  Would you know that  or not? 

MR MOGASHOA:   I  am not  sure about that .  

CHAIRPERSON:   Yes.   You never deal t  wi th them di rect ly? 

MR MOGASHOA:   I  have not  deal t  wi th them unt i l  that  t ime 

that  we at tended the Commission’s inqui ry hearings in 
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August .  

CHAIRPERSON:   H’m.  Ja,  i t  is real ly st range.  

ADV SONI SC:   Ja,  i t  is.  

CHAIRPERSON:   Ja.  

ADV SONI SC:   Yes,  Chai rperson.  

CHAIRPERSON:   Normal ly,  at torneys would let  payment be 

made into their  t rust  accounts to  pass the matter  to the 

cl ient .  

ADV SONI SC:   Yes.  

CHAIRPERSON:   Or,  otherwise,  I  guess i t  would go to the 10 

cl ient  but  Crouse is not  the cl ient .  

ADV SONI SC:   Yes.  

MR MOGASHOA:   But  a dist inct ion is made because i f  you 

look at  paragraph 9.1 Chai r.  

CHAIRPERSON:   H’m? 

MR MOGASHOA:   I t  says here DB in l iquidat ion.   So i t  is not  

c lear,  I  suppose to al l  of  us.  

CHAIRPERSON:   Where? 

MR MOGASHOA:   Paragraph 9.2.  

CHAIRPERSON:   You see,  paragraph 9.1 relates to a 20 

company that  was in l iquidat ion.   Paragraph 9.2 re lates to a 

company that  was not  in  l iquidat ion but  payments to both 

companies was to be made to the same ent i ty,  ent i ty ’s t rust  

account,  Crouse Incorporated.  

MR MOGASHOA:   Yes,  I  see i t .  
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CHAIRPERSON:   I t  is st range that  in relat ion to the 

l i t igat ion,  Mathopa At torneys acts for both and yet  when i t  

comes to payment ,  payment has to. . .  in regard to  both,  must  

go to somebody else that  appears or seem to know nothing 

about.   At  least ,  you knew nothing about i t .    

MR MOGASHOA:   I  take note.  

CHAIRPERSON:   Crouse Incorporated.  

MR MOGASHOA:   I  take the point  Chai r.  

CHAIRPERSON:   Ja.   

ADV SONI SC:   Perhaps I  should look a l i t t le more careful ly  10 

at  the papers for me.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   Because I  know there is  a let ter that  Judge 

Makhubele referred to f rom Crouse At torneys.  

CHAIRPERSON:   H’m.  Yes.  

ADV SONI SC:   Saying that  she had received a let ter f rom 

them.  

CHAIRPERSON:   Yes.  

ADV SONI SC:   I  just  cannot put  my f inger on where exact ly 

i t  is.  20 

CHAIRPERSON:   Ja,  we might  to have to go and check.   Ja,  

ja.   Yes? 

ADV SONI SC:   I  just  want to  go to paragraph 3 now Mr 

Mogashoa at  page 25.   Because this is what Mr Mathopa 

wri tes to you.   Could you read that  into the record? 
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MR MOGASHOA:   He says on paragraph 3 of  his let ter.  

ADV SONI SC:   Yes.  

MR MOGASHOA:    

“Your cl ient ,  PRASA, d id not  instruct  you to submit  an 

offer or tender to our cl ients in respect  of  the capi ta l 

amounts only.   

Your cl ient  speci f ic and express instruct ion to you,  

was to submit  to  an offer or tender to our cl ients 

which provides for payment of  interest  a temporary 

rate at  a rate of  9% per annum, calculated f rom the 10 

date or dates upon which the respect ive summons 

were served on the cl ients. . . ”   

ADV SONI SC:   What was your react ion upon receiving that  

let ter?  You had been inst ructed to issue a tender which you 

did and now you are to ld that  the tender is not  in terms of  

your inst ruct ions.   Wel l ,  what  was your react ion to that? 

MR MOGASHOA:   In fact ,  I  ment ion in my f i rst  . . . [ intervenes]   

ADV SONI SC:   You deal  wi th i t  in paragraph 34 

. . . [ intervenes]   

MR MOGASHOA:   Yes.  20 

ADV SONI SC:   . . .off  your aff idavi t .  

MR MOGASHOA:   And that  is on page.. .?  

ADV SONI SC:   At  page 14.   Just  af ter MM2 which is in bold.  

MR MOGASHOA:   [No audible reply]   

ADV SONI SC:   Do you see i t?  
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MR MOGASHOA:   Yes,  yes,  yes.   I t  is the paragraph. . .  

paragraph 34.  

CHAIRPERSON:   I  am sorry.   You are speaking away f rom 

the mic.  

MR MOGASHOA:   Oh,  yes.  

CHAIRPERSON:   Start  af resh,  so that  what you say wi l l  be 

recorded.  

MR MOGASHOA:   Okay Chai r.   Must  I  cont inue now? 

CHAIRPERSON:   Yes.   Just . . .  but  start  your response 

afresh,  because I  do not  th ink i t  was captured.   Whatever 10 

you said,  I  do not  th ink i t  was captured ear l ier.  

MR MOGASHOA:   Okay.   Paragraph 34 of  my aff idavi t . . .  I  

th ink on the paragraphs,  I  am simple summarising what I  am 

saying was a bi t  of  a chal lenge for  me in that  I  had made a 

tender and when my opponent wri tes back to  counter-

propose,  so to speak,  reference is made to the effect  that  my 

tender is not  in l ine wi th the inst ruct ions I  had expressly 

received f rom my cl ient .  

 But  I  th ink I  made the point  as wel l  that  I  said to  my 

opponents that  I  would,  in  any event ,  i r respect ive,  just  go 20 

back to my cl ient  and conf i rm thei r  inst ruct ions in  as far as 

the issue of  interest  is concerned.  

ADV SONI SC:   Yes,  but  I  am ra ising a sl ight ly d i fferent  

point .  

MR MOGASHOA:   Yes.  
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ADV SONI SC:   How would they know what your cl ient  had 

instructed you to do?  I  mean, just . . .  we know now that  they 

did know.  Did you ever f ind out? 

MR MOGASHOA:   I  was equal ly taken aback by that .   You 

may see that  at  the end of  paragraph. . .  I  am not  sure i f  I  

took that  issue up wi th them. 

ADV SONI SC:   I  do not  th ink you did.   Not . . .  certa inly not  

on your aff idavi t .   

MR MOGASHOA:   I  do not  th ink I  d id in wri t ing.   Or maybe i t  

is correspondence I  d id not  want to at  the t ime deal  wi th.  But  10 

yes,  I  found i t  a bi t  t roublesome that  a. . .  that  my cl ient ’s  

instruct ions were not  only known to me but  f rom the reading 

of  the let ter of  Mr Mathopa, they as wel l  had been placed in 

possession of  the same let ter that  was addressed to me.  

ADV SONI SC:   So,  can I  g ive you some background to that?  

When Mr Botes gave evidence,  he said that  th is let ter had 

been Whatsapp’d to him.  He received this let ter v ia  

Whatsapp f rom the chairperson of  the board.   That  was his 

evidence.  

MR MOGASHOA:   Wel l ,  okay.   Al r ight .   I  d id not  get  to see 20 

any of  the submissions he made.  

ADV SONI SC:   No,  no,  no.   I  understand.  

MR MOGASHOA:   I t  explains how the let ter got  to the chai r.  

ADV SONI SC:   A l r ight .   Now, having received that  let ter,  the 

MM2 f rom Mr Mathopa, what d id you do? 
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MR MOGASHOA:   I  then immediately approached Mr Zide,  

c l ient  and I  indicated. . .  I  mean, I  may. . .  i f  you al low me to 

get  to number 3? 

ADV SONI SC:   Yes.  

MR MOGASHOA:   Because I  may have said to cl ient  that  i t  

is concerning.  

ADV SONI SC:   That  is at  page 29.   MM3 was at  page 29.   

And your emai l  is the second emai l  on that  page.  

MR MOGASHOA:   A lr ight .   I  th ink the at tachment does not  

qui te deal  wi th the concern I  had.  10 

ADV SONI SC:   Yes.  

MR MOGASHOA:   I  may have simple forwarded the let ter to 

cl ient  and cl ient  then gave me instruct ions to invest igate how 

to incorporate the interest  that  is  referred in thei r  in i t ia l  

let ter of  instruct ions.  

ADV SONI SC:   Okay.   And did you do that? 

MR MOGASHOA:   Yes,  we then went on to instruct  our 

accountants to give us a table of  such f igures as we.. .  i t  was 

requi red that  they include interest .   They made such tab le 

avai lab le to us and I  forwarded the f igures to Mr Zide wi th  20 

recommendat ions that  I  have or I  had sat isf ied mysel f  wi th  

the interest  incorporated.  

 And his instruct ions were that  I  then should proceed to 

rev ise the offers to include the interest  that  then was 

calculated on the basis of  the part icular amounts.  
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ADV SONI  SC:    Now tha t  o f fe r  t hen was sent  to  Mathopo  

A t to rneys.  

MR MOGASHOA:    We then sent  the  o f fe rs  to  Mathopo.  

ADV SONI  SC:    What  was the  response to  the  o f fe r?   

Wel l ,  f i rs t l y,  f rom whom d id  you  get  a  response  to  that  

o f fe r?  

MR MOGASHOA:    I  may have rece ived a  response f rom Mr  

Botes .  

ADV SONI  SC:    I f  you  look a t  MM4 on page 30,  th is  i s  the 

top  ha l f  o f  MM4,  page 30.  10 

MR MOGASHOA:    Yes,  I  see tha t .  

ADV SONI  SC:    Now tha t  i s  an  emai l  f rom Mr  Botes  da ted 

when?  

MR MOGASHOA:    Dated the  21  December.  

ADV SONI  SC:    And to  whom is  i t  addressed?  

MR MOGASHOA:    I t  was addressed to  Tshepo Mathopo 

but  we a re  carbon cop ied .  

ADV SONI  SC:    Wel l ,  jus t  read the  names o f  a l l  the  peop le  

who are  ca rbon cop ied .  

MR MOGASHOA:    Okay,  peop le  who are  carbon  cop ied  20 

are  Tshepo Mathopo,  Nxo la  Z imbebe,  Madimpe Mogashoa,  

T A M Makhube le .  

ADV SONI  SC:    And who was tha t?  

MR MOGASHOA:    Th is  wou ld  be  the  Cha i rpe rson.  
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ADV SONI  SC:    Yes.   And you w i l l  see  there  is  a lso  Mr  

Krause who is  …[ in tervenes]  

MR MOGASHOA:    Mr  Krause is  cc ’d  there  as  we l l ,  yes .   

And Hannes f rom [ ind is t inc t ]  41.44 .  

ADV SONI  SC:    Yes.   Now in  essence what  does Mr  Botes  

say in  regard  to  –  we l l ,  i t  i s  a  s t range th ing ,  the  emai l  i s  

f rom Mr  Botes  bu t  i f  you  look a t  the  bo t tom,  who s igns i t?  

MR MOGASHOA:    Yes,  I  see i t  says  Mr  Botes .  

ADV SONI  SC:    Yes.   Now what  i s  the  essence o f  tha t  

emai l?  10 

MR MOGASHOA:    I  see  tha t  i t  re fe rs  to  the  o f fe rs  we 

made.   The f i r s t  po in t  they make,  the  emai l  makes  is  tha t  

PRASA’s  se t t lement  o f fe rs  a re  accepted.   The emai l  fu r ther  

makes re fe rence  to  the  issue o f  in te res t  and I  th ink  i t  

repeats  the  same debate  I  had had  w i th  Mr  Mathopo  around  

in te res t  and inc lus ion  o f  in te res t  in  the  f igures .   Mr  Botes  

goes on to  suggest  tha t  payments  be  made in to  Krause  

Inc ’s  t rus t  account  and tha t  he  hopes tha t  our  c l ien t  w i l l  

exped i te  the  payment  i ssue.  

ADV SONI  SC:    Yes.   Now what  was the  next  th ing  tha t  20 

happened in  regard  to  those communica t ions and you w i l l  

ac tua l l y  f ind  tha t  on  –  in  MM5 a t  page 31.     

MR MOGASHOA:    A l r igh t ,  what  I  see on page 81,  i f  I  may 

proceed?  

ADV SONI  SC:    Yes,  yes .  



12 AUGUST 2020 – DAY 249 
 

Page 160 of 182 
 

MR MOGASHOA:    What  I  see on page 31,  annexure  MM5 

is  tha t  on  the  same day I  rece ived an emai l  f rom the  

Cha i rperson in  wh ich  he  says tha t :  

“Dear  Mad impe,  thank you fo r  the  update .   Mr  

Mogashoa p lease  a t tend to  f ina l i se  the  mat te r  w i th  

regards to  payment . ”  

And th is  may have been –  her  emai l  was in  response to  

m ine tha t  I  had sent  ear l ie r.  

ADV SONI  SC:    Is  tha t  the  emai l  jus t  under  tha t?  

MR MOGASHOA:    Yes,  in  wh ich  I  say  –  oh ,  bu t  th is  i s  an  10 

emai l  address to  Mr  Botes .  

ADV SONI  SC:    I  am sor ry.  

MR MOGASHOA:    And everyone e lse  bu t  i f  I  send  th is  in  

rep l y  to  Mr  Bo tes  then the  Cha i rperson wou ld  have 

rece ived i t .  

ADV SONI  SC:    Yes.  

MR MOGASHOA:    Because she was carbon cop ied .  

ADV SONI  SC:    I  shou ld  have re fer red  you to  –  go  back to  

page 30 and in  the  bo t tom ha l f  you w i l l  f ind  an  emai l  f rom 

yourse l f .  20 

MR MOGASHOA:    Oh yes,  tha t  i s  MM4.  

ADV SONI  SC:    Yes.   And what  does tha t  say?  Wel l ,  i t  

does not  say  to  whom i t  i s  addressed,  i t  seems i t  was sent  

f rom your  iPhone.  

MR MOGASHOA:    I t  cou ld  be  i t  says :  
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“Good morn ing ,  s i rs…”  

That  i s  the  10 /23 emai l .  

ADV SONI  SC:    Yes.  

MR MOGASHOA:    I t  says :  

“Good morn ing ,  s i rs ,  a t tached a re  rev ised o f fe rs  in  

respect  o f  mat te rs ,  case numbers…”  

And i t  i s  the  four  case numbers  i n  respect  o f  the  o f fe rs  we  

made.    

“K ind ly  ob ta in  ins t ruc t ions f rom your  c l ien ts  and  

rever t . ”  10 

ADV SONI  SC:    And i t  i s  in  response to  tha t  o f fe r  tha t  Mr  

Botes  says we accept  the  o f fe r.  

MR MOGASHOA:    So  then I  th ink  then Mr  Botes ’ emai l  o f  

11 /21  is  in  response to  m ine a t  10 .23 .  

ADV SONI  SC:    Yes.  

MR MOGASHOA:    Then I  then see tha t  I  – what  happened  

here?  I  am look ing  a t  the  las t ,  las t  emai l  on  page 30,  

11 /25 .  

ADV SONI  SC:    Ja ,  tha t  emai l  i s  incomple te ,  i t  i s  no t… 

MR MOGASHOA:    Yes.  20 

ADV SONI  SC:   A t  any ra te ,  le t  us  no t  ge t  bogged down.   

What  we do know was tha t  the  o f fe rs  were  accep ted and  

the  Cha i rperson  to ld  MR MOGASHOA to  dea l  w i th  the  

quest ion  o f  payment .   

MR MOGASHOA:    Cor rec t .  
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CHAIRPERSON:    Mathopo A t to rneys ra ised the  issue o f  

in te res t  in  regard  –  in  response to  your  f i rs t  o f fe r  o r  tender  

bu t  I  thought  tha t  the  ins t ruc t ions you had rece ived d id  

inc lude tha t  you  must  tender  a  payment  o f  in te res t  f rom 

date  o f  summons .   I s  the  pos i t ion  tha t  your  f i rs t  tender  d id  

no t  dea l  a t  a l l  w i th  in te res t  o r  i s  i t  tha t  you sa id  in te res t  

wou ld  be  ca lcu la ted  f rom a  da te  o ther  than the  one tha t  

Mathopo A t to rneys unders tood you to  have ins t ruc ted  to  

work  on .  

MR MOGASHOA:    I  d id  no t ,  the  o f fe rs  d id  no t  a t  a l l  dea l  10 

w i th  in te res t  and I  th ink  i t  was jus t  inadver ten t  on  my pa r t .  

CHAIRPERSON:    Yes because …[ in tervenes]  

MR MOGASHOA:    Not  to  inc lude in te res t .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    I  may have missed tha t  par t .  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    When I  fo rmu la ted  the  o f fe rs  a t  that  

t ime.  

CHAIRPERSON:    Yes.   Yes,  bu t  subsequent ly  you saw tha t  

i t  was there?  20 

MR MOGASHOA:    I  saw tha t  i t  was there  bu t  you wou ld  

see tha t  I  contac ted  c l ien ts  to  say look,  th is  i s  what  my  

opponents  are  say ing ,  I  w i l l  j us t  rework  to  inc lude in te res t .  

CHAIRPERSON:    Yes,  yes .   Okay.    

ADV SONI  SC:    A l r igh t ,  then you says tha t  a t  pa rag raph 
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36  on  the  8  January  you rece ived a  le t te r  f rom Mr  Mathopo  

ind ica t ing  tha t  t hey have a  proposa l  in  respect  o f  the  

mat te r  tha t  was not  inc luded in  the  se t t lement .   Remember,  

there  were  f i ve  mat te rs ,  four  were  se t t led .  

MR MOGASHOA:    Cor rec t .  

ADV SONI  SC:    What  d id  you do w i th  tha t  o f fe r?  

MR MOGASHOA:    You mean the  le t te r?  

ADV SONI  SC:    I  mean tha t  le t te r.  

MR MOGASHOA:    I  sen t  i t  to  c l ien t .  

ADV SONI  SC:    And what  was the  response f rom c l ien t?  10 

MR MOGASHOA:    Le t  me see  where  my [ ind i s t inc t  –  

d ropp ing  vo ice ]  tha t .   And I  be l ieve  tha t  the  o f f e r  made  

proposa ls  on  how we cou ld  dea l  w i th  tha t  par t i cu la r  case,  i t  

i s  case 74281/2015.   I  say  tha t :  

“Desp i te  tha t  th is  le t te r  was fo rwarded to  PRASA for  

the i r  cons ide ra t ion  and ins t ruc t ions no  

communica t ion  has s ince  come fo r th  f rom c l ien t . ”  

ADV SONI  SC:    Okay.   Now the  res t  o f  paragraphs  37,  38  

and 39 –  oh ,  sor ry,  38  and 39,  dea l  w i th  the  fac t  tha t  

cer ta in  communica t ions were  made to  the  arb i t ra to r  20 

re la t ing  to  these o f fe rs .  

MR MOGASHOA:    Yes,  tha t  i s  the  case.  

ADV SONI  SC:    And then in  paragraph 39 you dea l  w i th  a 

message you rece ived f rom MR MOGASHOA.   What  was 

tha t  in  connect ion  w i th  a t  paragraph 39?  
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MR MOGASHOA:    Okay,  Cha i r,  the  po in t  you made  ear l ie r  

about  the  fac t  tha t  the  res t  o f  the  parag raphs,  37  and 38,  

dea l t  ma in l y  w i th  the  communica t ion  be tween my o f f i ce  and 

tha t  o f  Mr  Mathopo and fu r ther  w i th  communica t ion  

be tween Mr  Mathopo ’s  o f f i ce  and tha t  o f  re t i red  Judge 

Brand.   Then come in to  f low wi th  what  I  say  i n  pa rag raph  

39.   In  essence,  Mr  Mathopo was get t ing  f rus t ra ted  w i th  

the  fac t  tha t  PRASA was not  mak ing  the  payments  

fo l low ing the  acceptance o f  the  o f fe rs  and he then s tar ted  

engag ing  w i th  the  judge in  o rder  tha t  we make –  and in  10 

an t ic ipa t ion  o f  course ,  fu r the r,  o f  the  arb i t ra t ion  da tes  tha t  

we are  approach ing  in  March,  he  suggested tha t  we – the  

par t ies  approach  Judge Brand and present  to  h im tha t  the 

par t ies  have ar r i ved a t  se t t lemen ts  in  respect  o f  some or  

most  o f  the  mat te rs  and tha t  they w ish  tha t  such 

se t t lements  be  made arb i t ra to r ’s  awards.   I  imag ine  a t  the 

t ime the  th ink ing  was tha t  they then go on to  make them 

orders  o f  cour t  i f  the  issue o f  nonpayment  cont inued .  

ADV SONI  SC:    A l r igh t ,  so  tha t  communica t ion  is  sent  to  

you,  they want  to  make the  se t t lement  in to  a rb i t ra t ion  20 

awards.  

MR MOGASHOA:    Cor rec t ,  so  i t  w i l l  be  commun ica t ion  

w i th  Judge Brand  but  I  am cc ’d  and cop ied .  

ADV SONI  SC:    Yes.   What  d id  you do when you were  

cop ied?  
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MR MOGASHOA:    So  every  t ime I  wou ld  rece ived such  

communica t ion  I  wou ld  fo rward  a l l  o f  the  communica t ion  to  

MR MOGASHOA,  so  …[ in te rvenes]  

ADV SONI  SC:    And in  regard  to  tha t  communica t ion  what  

was the  communica t ion  f rom h im to  you?  

MR MOGASHOA:    In  paragraph 39 I  then dea l  w i th  –  I  had  

been –  Judge Brand was in  Gauteng a t  some po in t  and I  

th ink  he  had o the r  mat te rs  he  was  runn ing  w i th .   Mr  Botes  

or  Advocate  Botes  managed to  ar range tha t  the  par t ies  see  

h im on one par t i cu la r  day.  10 

 Now i t  has  a lways been my pos i t ion  tha t  I  was not  

go ing  to  ac t  o r  do  anyth ing  un less  I  am ins t ruc ted .   So I  

th ink  i t  i s  a  tex t  message tha t  I  am re fer r ing  to  in  my  

paragraph 39 tha t  I  rece ived  f rom Mr.  Mogashoa  

compla in ing  tha t  tha t  day I  was then ins t ruc ted  to  p roceed  

and par t i c ipa te  in  submiss ions to  Judge Brand and make 

the  se t t lements  a rb i t ra to r ’s  awards  as  consented to  by bo th  

par t ies .  

ADV SONI  SC:    Okay.   Have a  look a t  page 41,  tha t  the 

message you re fe r red  to  a t  paragraph 39,  page 41.  20 

MR MOGASHOA:    Cor rec t ,  the  f i rs t  message.  

ADV SONI  SC:    Yes and what  i s  tha t  message show? 

MR MOGASHOA:    The message was f rom Mr  Z ide  and i t  

was addressed to  me and i t  says  tha t  yes ,  Mogashoa  

shou ld  conf i rm tha t  the  se t t lement  be  made an o rde r  and 
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p roceed w i th  a  quest ion  on  the  one tha t  had outs tand ing  

issues.  

ADV SONI  SC:    And in  h is  …[ in te rvenes]  

MR MOGASHOA:    Mr  Z ide  goes on to  say tha t  tha t  i s  f rom 

the  Cha i rperson.  

ADV SONI  SC:    So  what  d id  you unders tand f rom tha t?  

MR MOGASHOA:    I  unders tood tha t  my ins t ruc t ions were  

tha t  I  p roceed to  see Judge Brand w i th  Mr  Botes  and make  

the  se t t lements  the  arb i t ra to r ’s  award  or  consent  there to  

and fu r the r,  tha t  we –  I  p resent  to  the  re t i red  Judge tha t  10 

the  on ly  ou ts tand ing  mat te r  tha t  the  par t ies  had  to dea l  

w i th ,  perhaps a t  the  schedu le  a rb i t ra t ion  was tha t  tha t  

par t ies  consent .  

ADV SONI  SC:    And f rom whom was tha t  ins t ruc t ion  tha t  i t  

be  made an order  –  I  mean and arb i t ra t ion  award?  

MR MOGASHOA:    From Mr  Z ide ’s  emai l ,  the  tex t  tha t  I  am 

look ing  a t  here ,  annexure  MM9,  the  message by  h im to  me  

may have been  f rom the  Cha i rperson.   I t  i s  f rom the  

Cha i rperson because he says tha t  –  he  says tha t  i t  i s  a  

message f rom the  Cha i rpe rson.  20 

ADV SONI  SC:    Yes.  

MR MOGASHOA:    From h is  second tex t  to  me.  

ADV SONI  SC:    So  in  a  d i rec t  answer  to  my quest ion ,  f rom 

whom was the  i ns t ruc t ion  tha t  i t  be  made an arb i t ra t ion  

award?  
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MR MOGASHOA:    From the  Cha i rperson.  

ADV SONI  SC:    Yes.  

MR MOGASHOA:    Then you say  tha t  there  were  fu r ther  

ins t ruc t ions g i ven to  you and these were  a t  parag raph – I  

am sor ry,  a t  page 42,  MM10.   Oh sor ry,  no t  ins t ruc t ions,  

bu t  you then rece ived app l i ca t ions to  make the  arb i t ra t ion  

awards o rde rs  o f  cour t .  

ADV SONI  SC:    Yes,  I  th ink  the  issue o f  …[ in te rvenes]  

MR MOGASHOA:    That  you dea l  w i th  a t  paragraph  40.  

ADV SONI  SC:    Yes,  the  issue o f  nonpayment  cont inued 10 

and then we were  served w i th  the  -  on  beha l f  o f  PRASA we 

were  served w i th  the  app l i ca t ions to  make …[ in tervenes]  

CHAIRPERSON:    I  am sure  Mr  Son i  you can jump,  go  to  

tha t  s t range fea ture  about  tha t  because none o f  tha t  i s  

d isputed.  

MR MOGASHOA:    Okay.  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    What  happened,  ja .  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    There  was jus t  the  s t range fea ture  about  20 

the  au thor i t y.   I  th ink  tha t  i s  the  on ly  th ing .  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    As fa r  as  I  can th ink  o f  tha t  i s  o f  

impor tance,  ja .  

ADV SONI  SC:    Ja .   I  jus t  do  one smal l  th ing  and  then I  
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w i l l  exp la in  why I  am go ing  there .  

CHAIRPERSON:    No,  tha t  i s  f ine .  

ADV SONI  SC:    A t  parag raph 41  you say you rece ived a  

ca l l  f rom Mr  D ing iswayo.  

MR MOGASHOA:    Yes,  on  the  5  March.  

ADV SONI  SC:    And what  was tha t  ca l l  about?  

MR MOGASHOA:    He sa id  to  me tha t  he  had rece ived –  I  

th ink  he  was ta lk ing  to  a  co l league,  no t  a t  PRASA though,  

on  issues unre la ted  and the  co l league made h im aware  tha t  

S iyaya had enro l l ed  four  mat te rs  …[ in tervenes]  10 

ADV SONI  SC:    Wel l ,  those a re  the  mat te rs  tha t  you had 

sent  to  PRASA tha t  we had jus t  ta lked about .  

MR MOGASHOA:    I  sen t  the  four  app l i ca t ions to  PRASA 

a l ready,  to  Mr  Z ide ’s  o f f i ce  to  say here  are  the  app l i ca t ions  

what  do  you want  to  …[ in tervenes]  

ADV SONI  SC:    A f te r  your  conversa t ion  w i th  Mr  

D ing iswayo d id  you and he ho ld  a  meet ing?  

MR MOGASHOA:    Yes,  Mr  D ing iswayo then asked fo r  

cop ies  o f  the  app l i ca t ions wh ich  I  fo rwarded  to  h im 

accord ing ly  and then I  was inv i ted  to  a  meet ing  a t  wh ich  I  20 

th ink  Mr  Molepo,  who was the  Act ing  CEO at  the  t ime,  was 

present  and Ms Ngoye was present  and Mr  D ing iswayo was  

a lso  present  there .   I  went  to  [ inaud ib le  –  speak ing  

s imul taneous ly ]  

ADV SONI  SC:    You say in  parag raph 42 Mr  Z ide  was a l so  
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p resent .      

MR MOGASHOA:    Mr  Z ide  was pa r t  o f  the  meet ing ,  yes .  

ADV SONI  SC:    Yes.   And what  happened a t  tha t  meet ing?  

MR MOGASHOA:    A t  the  meet ing  lega l  p resented to  Mr  

Molepo tha t  the  se t t lements  may have been re fe r red  to  in  

the  app l i ca t ions  themse lves tha t  had been entered in to  

w i thout  lega l  invo l vement ,  one.   And two,  tha t  the  

Cha i rperson d id  no t  have the  au thor i t y  to  ge t  PRASA in to  

such se t t lements  as  may have been a l luded to  in  the  

app l i ca t ions themse lves.  10 

ADV SONI  SC:    And what  …[ in tervenes]  

CHAIRPERSON:    Was th is  on  the  8  March 2018 in  te rms  

o f  t imef rame?  I  see i t  seemed to  say so  around tha t  t ime.  

MR MOGASHOA:    Yes,  ja ,  I  th ink  the  da te  o f  the  meet ing  

is  8  March 2018.  

CHAIRPERSON:    Okay.   

MR MOGASHOA:    Accord ing  to  my a f f idav i t .  

ADV SONI  SC:    And a l l  o f  th is  happened on the  8  March 

tha t  you were  ta lk ing  about  now.  

MR MOGASHOA:    I  may have rece ived D ing iswayo ’s  ca l l  20 

ear l ie r  bu t  the  meet ing  took p lace on the  8  March.  

ADV SONI  SC:    On the  8 t h .   Yes,  you say you met  h im on  

–  I  mean,  you got  a  ca l l  f rom h im on the  5 t h .  

MR MOGASHOA:    Oh yes.  

ADV SONI  SC:    So  th is  i s  the  8 t h .   Now in  l igh t  o f  the  fac t  
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tha t  you had been par t  o f  the  se t t lement  on  the  bas i s  o f  

ins t ruc t ions you rece ived f rom the  Cha i rpe rson,  what  was  

your  fu r the r  invo lvement  in  th is  ma t te r?  

MR MOGASHOA:    Ms Ngoye made a  va l id  po in t  a t  the  

meet ing  tha t  another  law f i rm be ins t ruc ted  to  car ry  on  w i th  

the  ins t ruc t ions,  more  so  because there  was a  need fo r  

them,  an  ident i f ied  need a t  the  t ime fo r  them to  oppose the  

app l i ca t ions wh ich  the  app l i cant  had enro l led  in  respect  o f  

the  four  mat te rs ,  I  can ’ t  remember  what  the  da te  

was…[ in te rvenes] .  10 

ADV SONI  SC:    I t  was the  9 t h .  

MR MOGASHOA:    Ja  the  app l i ca t ions to  be  heard  because  

obv ious ly  I  was –  I ’m  the  one who had been ins t ruc ted  in  

a l l  o f  the  processes tha t  led  to  tha t  se t t lement  a t  the  

t ime…[ in tervenes ] .  

ADV SONI  SC:    And what  was the  conc lus ion  a t  the  end,  

regard ing  your  invo l vement?  

MR MOGASHOA:    The conc lus ion  was tha t  another  law  

f i rm wou ld  be  br ie fed  and tha t  I  shou ld  ass is t  w i th  hand ing  

over  my own se t  o f  papers  to  th i s  law f i rm,  I  th ink  i t  was 20 

Bowman’s  and tha t  i s  exact ly  wha t  our  f i rm d id .  We f i led  

the  re levant  no t ices  o f…[ in te rvenes] .  

ADV SONI  SC:    And you w i thdrew fo rmal ly?  

MR MOGASHOA:    We wi thdrew fo rmal ly  cor rec t .  

ADV SONI  SC:    You have no fu r ther  knowledge o f  what  
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happened,  I  mean,  no  persona l  knowledge o f  what  

happened in  th is  mat te r  in  Cour t?  

MR MOGASHOA:    Wel l  i f  my reco l lec t ion  se rves me we l l ,  

there  may have been den ied ,  I  th ink  the  opposed – the  

app l i ca t ions bu t  o rders  were  gran ted,  I  be l ieve ,  bu t  they 

resc inded such o rde r  o r  o rders ,  subsequent ly  and I ’m not  

sure  where  the  mat te rs  a re  now,  as  we speak.  

ADV SONI  SC:    We’ l l  ge t  to  tha t  in  a  moment  bu t  when the  

app l i ca t ion  to  make the  arb i t ra t ion  awards orde rs  o f  Cour t  

was made you were  no t  represent ing  PRASA? 10 

MR MOGASHOA:    I  s topped represent ing  PRASA on the  

8 t h…[ in tervenes] .  

ADV SONI  SC:    On the  day be fore .  

MR MOGASHOA:    The app l i ca t ions were  in  our  possess ion  

a l ready.  

ADV SONI  SC:   Yes.   

MR MOGASHOA:    And then PRASA opted to  ins t ruc t  

another  law f i rm to  proceed…[ in tervenes] .  

ADV SONI  SC:    No,  no  I  unders tand we ’ve  been th rough 

tha t ,  I ’m  jus t  ask ing  in  the  Cour t  p rocess i t se l f ,  on  the  9 t h ,  20 

you had no ro le  in  i t?  

MR MOGASHOA:    We were  no t  invo l ved.  

ADV SONI  SC:    And tha t ’s  a l l  –  t ha t ’s  the  ex ten t  to  wh ich  

your  persona l  knowledge re la t ing  to  the  S iyaya  mat te rs  

ex tends?  
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MR MOGASHOA:    That  i s  co r rec t .  

ADV SONI  SC:    Now,  you make the  po in t  r igh t  f ina l l y  tha t  

a l l  o f  th is  i s  based –  what ’s  conta ined in  your  a f f idav i t  i s  

based on the  documents  tha t  were  in  your  possess ion  a t  

the  t ime you made th is  a f f idav i t?  

MR MOGASHOA:    Cor rec t ,  I  had to  pu l l -ou t  cer ta in  

por t ions  o f  the  f i les  f rom a rch ives,  in  o rder  to  p repare  the  

sa id  ev idence.  

ADV SONI  SC:    Cha i rperson tha t  i s  –  those are  the  

quest ions I  have  fo r  Mr  Mogashoa,  hav ing  regard  to  the  10 

fac t  tha t ,  e f fec t i ve ly,  f rom the  8 t h ,  he  p layed no fu r ther  ro le  

in  th is  mat te r.  

CHAIRPERSON:   No tha t ’s  f ine ,  I  th ink  I  –  i t  d idn ’ t  occur  

to  me tha t  a t  the  t ime o f  the  app l i ca t ion  be fore ,  I  th ink  an  

ac t ing  Judge,  tha t  he  was no longer  invo l ved.  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    So ,  when I  re fe r red  to  tha t  spec ia l  

fea ture ,  I  was ta lk ing  about  someth ing  tha t  happened in  

Cour t ,  th ink ing  he  wou ld  have s t i l l  been par t  o f  i t .  

ADV SONI  SC:    Yes.  20 

CHAIRPERSON:   No,  so  he  wasn ’ t .   Now,  you w i thdrew,  

e i ther  on  the  8 t h  o f  March  as  the  a t to rney be fore  Cour t  fo r  

PRASA in  regard  to  the  S iyaya mat te rs  o r  soon a f te r  the  8 t h  

o f  March?  

MR MOGASHOA:  I t  may very  we l l  be  tha t  we f i led  our  
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w i thdrawals  on  the  same day.   I f  Mr  Son i  i s  r i gh t  in  

suggest ing  tha t  the  app l i ca t ions were  to  be  heard  on  the  

9 t h .    

CHAIRPERSON:    Ja ,  I  th ink  tha t ’s  what  we have been 

to ld .   Now,  when  had you las t  in te rac ted  w i th  the  PRASA 

Cha i rperson by  then?  D id  you in te rac t  w i th  her  a f te r  the  

meet ing  o f  the  15 t h  o f  December,  be tween tha t  da te  and 

the  8 t h  o f  March?  

MR MOGASHOA:    The on ly  in te rac t ion  w i th  her  wou ld  be  

th is  emai l  tha t  she wro te  to  me.  10 

CHAIRPERSON:    Cor respondence  ja .  

MR MOGASHOA:    Cor respondence ja .  

CHAIRPERSON:    Bu t  there  was no meet ing?  

MR MOGASHOA:    No there  was no…[ in tervenes] .  

CHAIRPERSON:    And no speak ing  on the  phone w i th  her?  

MR MOGASHOA:    We d id  no t  speak on the  phone e i the r.  

CHAIRPERSON:    You d id  no t  speak on the  phone? 

MR MOGASHOA:    No.  

CHAIRPERSON:    What  made you accept ,  d iscuss ing  the  

S iyaya mat te rs  w i th  the  Lega l  Depar tment  on  the  8 t h  20 

desp i te  the  fac t  tha t  you had been  ins t ruc ted  by  the  PRASA 

Cha i rperson,  p rev ious l y  no t  to  d iscuss those mat te rs  w i th  

the  Lega l  Depar tment?  

MR MOGASHOA:    I  th ink  pa r t  o f  i t  wou ld  be  –  wou ld  have 

been the  f rus t ra t ions  I  was exper ienc ing  in  ge t t ing  to  know 
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f rom PRASA what  the  f i rm was to  do  w i th  the  four  

app l i ca t ions because up unt i l  tha t  po in t ,  I  had not  rece ived  

any ind ica t ion  o f  any k ind  whatsoever  what  PRASA 

in tended to  do  w i th  the  app l i ca t ions and I  had no  reason  

not  to  want  to  coopera te  w i th  Mr  D ing iswayo,  when he  

ca l led  and asked  about  the  app l i ca t ions because we had 

the  app l i ca t ions i n  our  possess ion .  

CHAIRPERSON:    Bu t  what  I ’m   ta lk ing  about  i s ,  I  wou ld  

have expected tha t  g iven the  ins t ruc t ion  tha t  you to ld  me 

about ,  wh ich  you  sa id  came f rom the  PRASA Cha i rperson  10 

to  you,  no t  to  d iscuss the  S iyaya c la ims w i th  PRASA’s  

Lega l  Depar tment  peop le ,  I  wou ld  have expected tha t  when  

Mr  D ing iswayo approached you and sought  to  make an  

ar rangement ,  you wou ld  have gone back to  the  PRASA 

Cha i rperson to  say,  you sa id  I  mustn ’ t  ta lk  to  the  Lega l  

Depar tment ,  they ’ve  phoned me,  they want  a  meet ing ,  do  I  

s t i ck  to  tha t  ins t ruc t ion  or  has someth ing  changed? 

MR MOGASHOA:    A t  the  t ime…[ in tervenes] .  

CHAIRPERSON:    Mr  D ing iswayo knew tha t  as  we l l  

because you to ld  h im.  20 

MR MOGASHOA:    Yes,  a t  the  t ime,  Cha i r,  and I  th ink  i t  

must  be  taken in to  account  tha t  I  was not  ta lk ing  to  the 

Cha i rperson d i rec t l y,  whethe r  in  wr i t ing  i n  emai l  

cor respondence or  o the rw ise .   I  had been communica t ing  

w i th  o r  th rough the  o f f i ce  o f  the  Group Company Secre tary,  
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Mr  Z ide  [? ] ,  i t  wou ld  have been i r respons ib le  o f  me when,  

a t  the  t ime,  I  rece ived a  ca l l  f rom Mr  D ing iswayo,  i t  wou ld  

have been i r respons ib le  o f  me to  comple te ly  igno re  what  

he  had ca l led  me about ,  g iven  the  fac t  tha t  I  wasn ’ t  

rece iv ing  any ins t ruc t ions.   I  was ac tua l l y  re l ieved tha t  

someone f rom PRASA ca l led  me about  the  mat te r.   We – I  

obv ious ly  may have asked h im what  was go ing  on because 

I  wasn ’ t  rece iv ing  any feedback or  ins t ruc t ions f rom the  

channe l  o r  channe ls  tha t  I  had got ten  used to  be tween  

December  and March when I  s ta r ted  ta lk ing  to  h im aga in  10 

and as  I  say,  I  then dec ided to  fo rward  the  app l i ca t ions to  

h im wi thout  ask ing  any fu r the r  quest ions because I  

expected h im,  as  someone I  knew,  was s t i l l  a t  PRASA,  to  

take  respons ib le  dec is ions around  the  app l i ca t ions.   I  had 

not  been br ie fed  on  any aspect  to  do  w i th  the  app l i ca t ions,  

I  was wor r ied  tha t ,  then PRASA was go ing  to  be  

unrepresented because I  was not  go ing  to  go  to  Cour t  the  

next  day w i thout  spec i f i c  ins t ruc t ions on  what  my  verba l  

address needed to  do .  

CHAIRPERSON:    We know tha t  the  acceptance  o f  the  20 

se t t lement  agreement  o r  the  se t t lement  o f fe r  was  made  

around 17,  18 ,  20 ,  21  December,  i s  tha t  r igh t?  

MR MOGASHOA:    Cor rec t .  

CHAIRPERSON:    Now,  a f te r  the  o f fe r  had been accepted 

there  was tha t  communica t ion  about  payment ,  Mat joko  
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say ing ,  you know,  p lease a t tend to  payment  u rgent ly  and I  

th ink  you wou ld  have sought  ins t ruc t ions f rom the  Company  

Secre tary,  i s  tha t  r igh t?  

MR MOGASHOA:    Cor rec t .  

CHAIRPERSON:    Or  maybe,  le t  me c la r i f y  tha t .   In i t ia l l y  

you were  meant  to  communica te  w i th  the  Board  th rough the  

o f f i ce  o f  the  CEO when Mr  Z ide  was the  ac t ing  CEO,  is  tha t  

r igh t?  

MR MOGASHOA:   A t  the  meet ing  o f  the  15 t h  o f  December  I  

was not  aware  tha t  Mr  Z ide  had  s topped ac t ing  as  the  –  10 

sor ry  Cha i r,  as  the  Group CEO of  PRASA but  the  

ins t ruc t ion  to  me by the  Cha i rperson was tha t  any 

communica t ion  must  be  th rough Mr  Z ide ’s  o f f i ce .  

CHAIRPERSON:    Yes,  my unders tand ing  i s  tha t  when tha t  

ins t ruc t ion  –  or  le t  me put  i t  th is  way,  when tha t  ins t ruc t ion  

was made,  was Mr  Z ide  no t  ac t ing  CEO anymore?  

MR MOGASHOA:    I  was under  the  impress ion  tha t  he  was  

but  I  th ink  Mr  Son i…[ in tervenes] .  

CHAIRPERSON:    Was i t  no t  on  the  –  was i t  no t  a t  the 

meet ing  o f  the  14  –  o f  the  4 t h  o f  December?  20 

MR MOGASHOA:    A t  the  meet ing  o f  the  4 t h  o f  December  

he  was s t i l l  the  ac t ing  CEO.  

CHAIRPERSON:    Yes,  bu t  when you were  g i ven th is  

ins t ruc t ion ,  was i t  no t  a t  tha t  meet ing ,  o r  was i t  a t  the 

meet ing  o f  the  15 t h?  
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MR MOGASHOA:    I t…[ in tervenes] .  

CHAIRPERSON:    No,  no ,  i t  was a t  the  meet ing  o f  the  15 t h ,  

I  th ink  because you then phoned  Mr  D ing iswayo on the  

15 t h ,  I  th ink .   I  th ink  you sa id  tha t ,  tha t  ins t ruc t ion  was  

g iven to  you a t  the  meet ing  o f  the  15 t h .  

MR MOGASHOA:    I t  was g iven to  me a t  the  meet ing  o f  the 

15 t h  no t  be fore .  

CHAIRPERSON:    Yes,  bu t  you are  say ing  tha t ,  a t  tha t  

t ime,  you were  under  the  impress ion  tha t  Mr  Z ide  was s t i l l  

ac t ing  CEO? 10 

MR MOGASHOA:    I  was under  the  impress ion  tha t  Mr  Z ide  

was the  ac t ing  CEO.  

CHAIRPERSON:    S t i l l  ac t ing  ja .  

MR MOGASHOA:    Bu t  I  know h im ,  I  know h im to  be  the  – 

to  have been the  Company Secre ta ry.  

CHAIRPERSON:    Yes.  

MR MOGASHOA:    So ,  when the  Cha i rpe rson was g iv ing  

ins t ruc t ions on  how communica t ion  wou ld  be  dea l t  w i th ,  I  

th ink ,  to  me i t  was more  Mr  Z ide  as  the  pe rson who works  

w i th  the  Board ,  more  than i t  was impor tan t  fo r  me to  make  20 

tha t  d is t inc t ion  whethe r  he  was s t i l l  ac t ing  as  the  Group 

CEO.  

CHAIRPERSON:    Ja .  

MR MOGASHOA:    Or  he  had rever ted  back to  h is  o r ig ina l  

pos i t ion .  
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CHAIRPERSON:    Yes,  bu t  f rom January  had you asked fo r  

any ins t ruc t ions  f rom PRASA and you d idn ’ t  ge t  a  

response?  

MR MOGASHOA:    The –  I  th ink  Mr  Son i  took me th rough  

one a t tachment  wh ich  I  rece ived by  tex t ,  tha t ’s  the  meet ing  

be tween –  the  meet ing  tha t  the  par t ies  had dec ided to  ho ld  

w i th  Mr  Brandt  to  conf i rm some o f  the  se t t lements  bu t  

o therw ise  I  wou ld  –  so  I  wou ld  –  those are  the  ins t ruc t ions  

I  rece ived because I  had to  take  ins t ruc t ions on  what  

PRASA wanted me to  do  w i th  the  fac t  tha t  the  p la in t i f f  10 

wanted to  make those se t t lements  arb i t ra to rs  awards.   The 

o ther  no rmal  communica t ion  wou ld  have had to  be  about  

payments  tha t  the  S iyaya Group was compla in ing  were  no t  

fo r thcoming and  then the  next  b ig  th ing  then was the  

app l i ca t ions themse lves wh ich  I  fo rwarded to  PRASA 

through the  o f f i ce  o f  Mr  Z ide  and what  then t ransp i red  was,  

Mr  D ing iswayo ’s  ca l l  and then the  hand ing  over  o f  such  

app l i ca t ions to  h im.  

CHAIRPERSON:    The meet ing  o f  the  8 t h  o f  March ,  you say 

i t  inc luded Mr  Z ide?  20 

MR MOGASHOA:    Mr  Z ide  was p resent .  

CHAIRPERSON:    Yes,  so  –  you see I  was jus t  concerned  

tha t  you d idn ’ t  go  back to  the  Cha i rperson when,  now i t  

seemed tha t  you  were  go ing  to  meet  w i th  –  to  d iscuss  

S iyaya mat te rs  w i th  peop le  tha t  he  sa id  you mustn ’ t  
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d iscuss them wi th  bu t  the re  was  Mr  Z ide  who was there  

and tha t  i s  what  –  tha t  made a  d i f fe rence to  you.  

MR MOGASHOA:    Mr  Z ide  was present  then yes,  i t  made a  

d i f fe rence to  me.  

CHAIRPERSON:    Ja  okay,  no  tha t ’s  f ine .  

MR MOGASHOA:    And poss ib l y  when –  and I ’m probab ly  

cor rec t  in  mak ing  th is  suggest ion ,  when Mr  D ing iswayo  

asked tha t  I  fo rward  the  app l i ca t ions,  we,  in  a l l  

p robab i l i t ies ,  CC ’d  Mr  Z ide  because I  had no reason to  

want  to  no t  have  h im know tha t  lega l  had asked fo r  those 10 

app l i ca t ions f rom me.  

CHAIRPERSON:    Ja ,  d id  you eve r  dea l  w i th  Mr  Molepo,  I  

th ink  he  was the  ac t ing  CEO af te r  Mr  Z ide  ceased to  be  

ac t ing  CEO.  

MR MOGASHOA:    No,  no ,  no  I  jus t  –  the  f i rs t  encounter  

Cha i r,  was tha t  meet ing  and noth ing  ever  s ince .  

CHAIRPERSON:    Oh,  was he present  a t  the  meet ing  o f  the  

8 t h?  

MR MOGASHOA:    He was,  I  th ink  the  meet ing  was ca l led  

by  h i s  o f f i ce .  20 

CHAIRPERSON:    Oh,  Mr  Molepo?  

MR MOGASHOA:    Ja ,  we l l  seeming ly  a t  the  ins is tence o f  

Lega l .  

CHAIRPERSON:    Oh okay.  

MR MOGASHOA:    Which  had become aware  about  the 
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pub l i ca t ions.  

CHAIRPERSON:    Yes,  yes ,  a re  you ab le  to  te l l  what  h is  

a t t i tude was to  th is  se t t lement  –  th is  se t t lements  tha t  had  

happened or  a re  you not  ab le  to  te l l  f rom the  d iscuss ions  

a t  the  meet ing  o f  the  8 t h  o r  the  who le  top ic  was d i f fe ren t  by  

tha t  t ime? 

MR MOGASHOA:    I  th ink  he  was concerned because he 

d id  no t  have any t roub le  hav ing  lega l  p roceed w i th  the  

oppos i t ion  tha t  they had in tended mount ing  aga ins t  the  

app l i ca t ions.  So,  in  as  fa r  –  we l l  to  tha t  ex ten t  one th inks  10 

tha t  he  agreed o r  he  was in  agreement  w i th  lega l  tha t  a  

d i f fe ren t  approach wou ld  be  taken.  

CHAIRPERSON:    Ja ,  the  idea tha t  the  se t t lement  

agreements  shou ld  be  made a rb i t ra t ion  awards,  was tha t  

par t  o f  the  se t t lement  agreement ,  was there  a  c lause in  the 

se t t lement  agreement  tha t  sa id  tha t?   I t  jus t  seems s t range 

to  me tha t ,  un less  i t ’s  inc luded in  a  se t t lement  agreement ,  

i t  seems tha t  I ’m go ing  to  agree tha t  I ’m  go ing  to  pay you  

and we s ign  and then I  a lso  agree  tha t ,  le t ’s  make th is  an  

order  o f  Cour t  bu t  i f ,  a t  the  t ime we made th is  se t t lement  20 

agreement  tha t  was par t  o f  the  se t t lement  ag reement  tha t  

may be d i f fe ren t  because o therwise  i f  i t ’s  no t  par t  o f  the  

se t t lement  agreement  i f  I  have agreed tha t  I ’m  go ing  to  pay 

you,  then I  pay you w i th in  the  t ime tha t  I ’ ve  ag reed to  pay 

you and o f  course  i f  I  fa i l  to  pay you,  you might  have cause 
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to  want  to  make  the  se t t lement  agreement  an  arb i t ra t ion  

award  or  o rder  o f  Cour t  bu t  normal ly  you ’d  wa i t  un t i l  you  

see whethe r  compl ian t .   I  jus t  f ind  i t  s t range tha t  PRASA –  

you were  ins t ruc ted  to  agree to  hav ing  the  se t t lement  

agreements  made  orde rs  o r  a rb i t ra t ion  awards.  

MR MOGASHOA:    I  th ink  i f  you  look a t  the  t ime l ines,  

Cha i r,  i f  we accept  tha t  the  se t t lements  were  ag reed to 

a round the  21s t  o f  December.  

CHAIRPERSON:    December  ja .  

MR MOGASHOA:    Th is  i s  now beg inn ing  o f  February  tha t  10 

Mr  Mat joko  is  beg inn ing  to  compla in .  

CHAIRPERSON:    That  the  per iod  o f  payment  had exp i red?  

MR MOGASHOA:    Wel l  reasonab le  per iod  had  exp i red  

a l though…[ in tervenes] .  

CHAIRPERSON:    Was there  no t  a  spec i f i c  per iod  

ment ioned,  l i ke  30  days?  

MR MOGASHOA:    I  doubt  tha t  the  tenders  had s t i pu la ted 

any per iod  because o therwise  we wou ld  be  mak ing  a  lo t  o f  

re fe rence to  the  per iods re fe r red  to  in  the  tenders .   So,  

they probab ly  thought  tha t  whatever  number  o f  days tha t  20 

may have lapsed s ince  they accepted the  o f fe r  were  

enough to  have them s ta r t  compla in ing  about  the  fac t  tha t  

they ’ re  no t  ge t t ing  pa id .  

CHAIRPERSON:    Okay,  no  tha t ’s  f ine ,  anyth ing  a r is ing?  

ADV SONI  SC:    Noth ing  e l se .  
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CHAIRPERSON:   Noth ing  e l se ,  thank you very  much Mr  

Mogashoa fo r  hav ing  come to  ass is t  the  Commiss ion ,  we  

apprec ia te  tha t  you may have been l i ke  us ,  you thought  

th is  m ight  have taken two hours ,  i t  ended up tak ing  the  

who le  day bu t  we apprec ia te  tha t  you came and you have 

g iven your  ev idence,  thank you very  much.  

MR MOGASHOA:    Thank you Cha i r  and I ’m g lad  tha t  I  

cou ld  be  o f  some ass is tance.  

CHAIRPERSON:    Yes,  you are  excused.  

MR MOGASHOA:    Thank you very  much.  10 

CHAIRPERSON:    We are  go ing  to  ad jou rn  fo r  the  day and  

tomorrow the  s i t t ing  w i l l  s ta r t  a t  ten ,  we ad journ .  

INQUIRY ADJOURNS TO 13 AUGUST 2020  

 


