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PROCEEDINGS RESUME ON 29 JULY 2020 

CHAIRPERSON:  Good morning Mr Hul ley,  good morning  

everybody.  

ADV HULLEY SC:   Thank you Mr Chai rman.  

CHAIRPERSON:   Yes.   I  understand that  i t  would be bet te r  

that  we deal  wi th  – I  deal  wi th  an appl i cat ion  for  a  

postponement  

ADV HULLEY SC:   That  is so Mr Chai r.  

CHAIRPERSON:   In regard to a wi tness who was scheduled 

to test i fy today.  10 

ADV HULLEY SC:   That  is correct .  

CHAIRPERSON:   And to cross-examine somebody.  

ADV HULLEY SC:   Mr McBride and General  Booysen.  

CHAIRPERSON:   Yes so that  when we then cont inue wi th Mr 

Nhleko there is no interrupt ion unt i l  we – we f in ish wi thin the 

two hours that  I  hope we wi l l  f in ish wi th him.  

ADV HULLEY SC:   Thank you Mr Chairman.  

CHAIRPERSON:   So okay I  th ink let  us deal  wi th that  

appl icat ion f i rst .   So i t  – remember ing what happened on 

Monday i t  does appear that  th is is a si tuat ion where both Mr 20 

McBride who was to be cross-examined is applying for a  

postponement as wel l  as Advocate… 

ADV HULLEY SC:   Pretor ius.  

CHAIRPERSON:   J P Pretor ius SC is also applying for a  

postponement.  
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ADV HULLEY SC:   That  is correct .  

CHAIRPERSON:   Okay let  us deal  wi th that  f i rst .   Do you 

want to place your posi t ion as the commission’s legal  team 

on record? 

ADV HULLEY SC:   Thank you Mr Chairman.  Mr Chai rman I  

was g iven an ind icat ion by my learned f r iend Mr Matabede 

who appears on behal f  of  Advocate Pretor ius that  i t  was h is 

instruct ion to br ing an appl icat ion for a postponement.   I  – 

he indicated to me that  there was certain – there were 

certain issues that  he fel t  ought  to be addressed in the 10 

aff idavi t  and had not  been addressed in the aff idavi t  of  h is 

cl ient .   I  had considered the aff idavi t  pr ior to that  and i t  was 

also my view that  there much that  had not  been addressed in 

the – in the aff idavi t  and i f  i t  had been addressed,  I  fe l t  that  

i t  would have curtai led the proceedings to a s igni f icant  

extent .   In the context  of  h is indicat ion to me I  d id indicate to 

him that  i f  I  could – i f  certain demands of  – on our side could 

be met I  would not  oppose the appl icat ion for a  

postponement because I  bel ieve that  i t  may wel l  curtai l  the 

issues.   He exceeded to the demands and in that  context ,  I  20 

am now placing on record that  he – that  as the evidence 

leaders we do not  oppose the appl icat ion.  

CHAIRPERSON:   And obviously in the l ight  of  that  you would 

adopt a simi lar approach to opposi t ion to Mr McBride’s own 

appl icat ion for a postponement and given what happened on 
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Monday? 

ADV HULLEY SC:   Indeed, we have al ready placed 

ourselves on record as far as that  is concerned.  

CHAIRPERSON:   Ja.  

ADV HULLEY SC:   And he was granted a postponement  in  

re lat ion to Monday.  

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   And we hold the same view in re lat ion to 

today.  

CHAIRPERSON:   Yes.   No that  is f ine.  10 

ADV HULLEY SC:   As far as Genera l  Booysen is concerned 

he has indicated that  he is on standby.   We had ant ic ipated 

that  i f  he is  –  i f  the evidence was led and he was going to be 

subjected to cross-examinat ion.  

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   We would phone him once the t ime 

arr ived or more or  less once the t ime arr ived.  

CHAIRPERSON:   Yes.   Okay.  

ADV HULLEY SC:   Thank you Mr Chairman.  

CHAIRPERSON:   No that  is f ine.   I  th ink Counsel  for Mr 20 

McBride must  also come and conf i rm that  she appl ies for a  

postponement in regard to Mr McBride.  

ADV HULLEY SC:   Thank you Mr Chairman.  

ADV HARDING:   Good morning Mr Chai r.  

CHAIRPERSON:   Good morning.  
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ADV HARDING:   I ,  for the record again place mysel f  on 

record.   My name is Kather ine Harding and I  appear on 

behal f  of  Mr McBr ide.  

CHAIRPERSON:   Hm.  

ADV HARDING:   Mr Chair  I  am instructed to appear as I  d id 

on Monday in order to request  an adjournment of  the cross-

examinat ion of  Mr McBride by Advocate Pretor ius ’ team as 

was granted on Monday in respect  of  the cross-examinat ion 

by Mr Nhleko’s legal  team. 

CHAIRPERSON:   Hm.  10 

ADV HARDING:   I  do so as I  d id on Monday on the basis of  

the aff idavi t  that  was f i led wi th the commission on the 26t h i t  

appears at  page 3650 of  your bundle Mr Chai r,  Bundle Y8[H].  

CHAIRPERSON:   Hm.  

ADV HARDING:   The aff idavi t  I  bel ieve has been provided to 

Advocate Pretor ius’ legal  team. 

CHAIRPERSON:   Hm.  

ADV HARDING:   And my inst ruct ing at torneys Adams and 

Adams addressed further correspondence to Advocate 

Pretor ius’ at torney yesterday.   Again,  at taching that  aff idavi t  20 

and conf i rming that  I  on behal f  of  Mr McBride would be 

request ing an adjournment today as was granted on Monday.  

CHAIRPERSON:  Hm.  

ADV HARDING:   The basis of  the request  as you wi l l  recal l  

Mr Chai r  is  to afford Mr McBride and his legal  team suff ic ient  
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opportuni ty to prepare for the cross-examinat ion by Advocate 

Pretor ius’ legal  team.  

CHAIRPERSON:   Yes.  

ADV HARDING:   And the detai led reasons for that  request  

are set  out  in that  aff idavi t .  

CHAIRPERSON:   Ja.  

ADV HARDING:   Your – Mr Chai r  i f  you would l ike me to take 

you through those reasons again.  

CHAIRPERSON:   No i t  is not  necessary.  

ADV HARDING:   I  am prepared to do so.  10 

CHAIRPERSON:   Ja.  

ADV HARDING:   My basis Mr Chai r  I  refer you to simply to  

paragraphs 20 and 21 of  that  aff idavi t  in addi t ion in which Mr 

McBride acknowledges the inevi table inconvenience and 

apologises to al l  part ies involved and sets out  how he t r ied 

to amel iorate that  inconvenience as much as possib le.  

CHAIRPERSON:   Hm.  

ADV HARDING:   I  wish to reemphasise Mr McBride ’s 

commitment to the process and to appearing to be cross-

examinat ion subject  to having had suff ic ient  opportuni ty to 20 

prepare for that  cross-examinat ion.   Mr Chair  I  therefore 

request  an adjournment of  his cross-examinat ion by 

Advocate Pretor ius’ legal  team.  

CHAIRPERSON:   Okay no thank you.  

ADV HARDING:   Thank you Mr Chair.  
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CHAIRPERSON:   Thank you.   And then Counsel  f rom Mr 

Pretor ius.  

ADV MATABEDI F: [?]    Morning Chai rperson.  

CHAIRPERSON:   Good morning.  

ADV MATABEDI F: [?]      Matabedi  F together wi th Advocate 

Mahlanga and Dramamela we appear on behal f  of  Advocate 

Pretor ius SC.  

CHAIRPERSON:   Thank you.  

ADV MATABEDI F: [?]   Chairperson on the 27t h of  th is month 

a substant ive appl icat ion for the re l ief  as more ful ly set  out  10 

in the not ice of  mot ion was launched and del ivered and 

acknowledge thereof  was given to  us My Lord.   Chai rperson 

the reason why we – we are seeking a postponement i t  is  

due to a number of  reasons.    

We were – our  c l ient  was served wi th a not ice 

indicat ing that  a  cross-examinat ion of  Mr McBr ide and 

General  Booysens wi l l  take place today.   However,  dur ing 

the discussions that  we had i t  became apparent  that  the 

evidence of  Mr Khuba and Sesoko wi l l  a lso you know play a 

ro le today.   The chal lenge with that  is that  my – Advocate 20 

Pretor ius was not  given a not ice – the requi red not ice 

indicat ing that  both Mr Sesoko and Khuba were going to 

impl icate him.   

Now i t  is a – i t  is  impossible in leading the evidence 

of  Pretor ius SC that  we wi l l  not  make reference to the 
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evidence of  both Mr Khuba and Sesoko.   And the quadrum 

that  we f ind ourselves in is  that  once he refers to that  

evidence in h is evidence in chief  then the evidence leaders 

are ent i t led to cross-examine him on the evidence that  he 

tendered.    

Now what is  in best  interest  of  Mr Pretor ius SC is  to  

br ing a substant ive appl icat ion for  the condonat ion and for 

the leave to cross-examine both Mr Khuba and Sesoko.   As 

the evidence of  both Mr Khuba and Sesoko is inter-related 

wi th that  of  Mr McBride so i t  wi l l  serve or curtai l  the 10 

proceedings i f  that  is done in a – together.    

And the other aspect  is the fact  that  Advocate 

Pretor ius SC he was given permission to cross-examine both 

Mr McBr ide and General  Booysens.   But  on a perusal  of  the 

in i t ia l  appl icat ion i t  became apparent  that  he did not  deal  

wi th a lot  of  issues that  he was supposed to deal  wi th .    

Now that  being the case i t  is very important  that  we 

should supplement his aff idavi t  and by so doing that  wi l l  a lso 

curtai l  the proceedings otherwise you know on the evidence 

before the commission i f  one has to apply the pr inciple 20 

re lat ing to how evidence has to  be weighed we would 

respect ful ly submi t  that  he wi l l  be save prejudice.    

And the other  aspect  is that  there is an 

understanding between the evidence leaders and the legal  

team of  Advocate Pretor ius SC that  we wi l l  address issues 
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which the evidence leaders requi res of  Advocate Pretor ius 

SC to deal  wi th.  And by so doing we submit  and we are of  

the reasonable view that  the proceedings wi th regard to the 

evidence of  Advocate Pretor ius,  the cross-examinat ion of  Mr 

McBride,  Genera l  Booysens and Mr Khuba and Sesoko wi l l  

be you know curtai led which is in  the best  interest  of  the 

commission taking into account you know that  the 

commission at  the – this juncture you know operates under 

ser ious t ime constraints and rest r ict ions.   Unless the 

Chairperson would l ike to  hear me on a speci f ic aspect  that  10 

is the case for Mr – for Advocate Pretor ius SC.  

CHAIRPERSON:   Hm.  No thank you.   No I  do not  need to 

hear you on anything else.   I  understand I  have been 

re luctant  to grant  postponements unless real ly  i t  was 

necessary and there were strong reasons of  late precisely  

because the commission has a very l imi ted l i fespan lef t  and 

we need to f in ish the work.   But  the reasons that  have been 

advanced in regard to  Mr Pretor ius I  understand and in the 

end the curtai lment of  proceedings is in the interest  of  the 

commission.    20 

So i t  is qui te important  that  when a wi tness comes 

and a cross-examiner comes to cross-examine the issues be 

qui te clear so that  the proceedings can run smoothly.   So I  

am prepared to grant  the postponement and I  am prepared to 

grant  the postponement requested by Mr McBr ide as wel l .    
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I  just  want to say and everybody Counsel  for  Mr 

McBride wi l l  be hearing and you wi l l  be hearing that  because 

of  our determinat ion to t ry and f in ish the work that  we have 

to do in the commission wi thin the t ime that  we have we wi l l  

– we may have a si tuat ion soon where we requi re people to 

appear in what I  cal l  our evening sessions.    

That  means that  you might  not  be required to present  

yoursel f  at  n ine o’clock or ten o’clock but  maybe at  four 

o’c lock and when the wi tness was giving evidence for the 

day is done, we start  wi th somebody.   Maybe we need two 10 

hours or three hours we do that ,  we are done.  So we go up 

to seven pm or something.   So as I  grant  postponements I  

just  want people to understand that  they might  f ind that  we 

are in that  s i tuat ion.    

Obviously,  the ideal  th ing would be to deal  wi th a 

wi tness who can f in ish his or her  ev idence that  evening but  i f  

they cannot f in ish,  we wi l l  have to f ind a way.   I t  is just  an 

at tempt for  us to  f ind more t ime.  Because – and start ing 

ear ly in the mornings f rom – we might  qui te of ten start  at  

n ine instead of  ten now and instead of  f in ishing at  four f in ish 20 

at  f ive or  even six.   Because just  in f ive days i f  we add two 

hours by start ing at  nine and f in ishing at  f ive suddenly,  we 

have ten hours – extra hours a week and that  can be very 

helpful .    

So I  am just  ment ion ing that  so that  people should 
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not  be surpr ised not  on ly you but  o ther people should not  be 

surpr ised i f  we – i f  they soon get  not ices where they – which 

indicate that  your evidence wi l l  s tart  at  four.   So – but  

otherwise I  am happy to grant  the – the appl icat ions for  

postponement.   One by Mr J P Pretor ius SC and the other by 

Mr McBride to dates that  are st i l l  to  be determined.    

Obviously whatever needs to be done needs to be 

done urgent ly?  I  do not  know whether between yourselves 

and the evidence leaders any t imeframes have been agreed 

but  they need to be done urgent ly.    10 

I  do not  th ink that  the dates to which – that  you wi l l  

be advised of  are going to wi thin the next  three weeks I  th ink 

they wi l l  be beyond that .   But  the sooner everything is  

f inal ised in preparat ion the bet ter.  

But  otherwise both appl icat ions are granted and the 

hearing of  the evidence of  Mr J P Pretor ius SC and his  

cross-examinat ion of  Mr McBride and Major  General  Booysen 

is adjourned to a date to  be given and Mr McBride’s 

evidence a lso the hearing of  his ev idence is also adjourned 

to a date to be f ixed.  20 

  Chairperson we are indebted to yoursel f  and also the 

evidence leaders.  

CHAIRPERSON:   Thank you very much.  

ADV MATABEDI F: [?]      Thanks Chai rperson.  

CHAIRPERSON:   Okay.   Al r ight .   Are you ready Mr Hul ley? 
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ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   Mr Nhleko.  

MR NHLEKO:   Good morning S i r.  

CHAIRPERSON:   Good morning.  

MR NHLEKO:   Good morning S i r.  

CHAIRPERSON:   The oath you took two days ago cont inues 

to apply.   Let  us cont inue.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   I  do not  know whether I  said th is yesterday 

but  i f  I  d id not  say i t  then I  am saying i t  now.  I  am going to  10 

be much more str icter  today wi th regard to the proceedings 

so Mr Nhleko those long stor ies I  wi l l  only al low them i f  I  

th ink str ict ly speaking,  they are relevant .  

MR NHLEKO:   Yes.  

CHAIRPERSON:   So you wi l l  be t ry ing to answer quest ions 

as br ief ly  as you can and then Mr Hul ley,  I  know that  f rom 

our discussion – f rom our discussion here at  the hearing 

yesterday you wi l l  a lso be looking at  going to deal ing wi th 

the real  meat.  

ADV HULLEY SC:   Yes.  20 

CHAIRPERSON:   Of  the issues.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   Thank you.    

ADV HULLEY SC:   Just  to f in ish off  on two topics that  arose 

dur ing the course of  yesterday Mr Nhleko.  
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MR NHLEKO:   Hel lo Si r.  

ADV HULLEY SC:   The one related to the delet ion.  

CHAIRPERSON:   I  am sorry Mr Hul ley is that  lamp working 

today Mr Nhleko? 

MR NHLEKO:   No i t  is actual ly not  working Honourable Chair  

I  must  also declare that  I  brought along is iwashu to assist  

me.  So – but  nevertheless no I  am f ine.   I  th ink I  am able to  

manage with the l ight .  

CHAIRPERSON:   You are able to cope.   Yes.  

MR NHLEKO:   Thanks.  10 

CHAIRPERSON:   Wel l  I  wonder what is wrong with  that  lamp 

because i t  is supposed to be working.   So maybe during the 

tea break they must  look at  i t  again.   But  Mr Nhleko says he 

brought his – he is declar ing that  he brought is iwashu.   No I  

d id say that  he cont inues to throw in these Is i -Zulu words.   

Ja wel l  I  know what is iwashu is.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   Okay.   Yes let  us cont inue.  

ADV HULLEY SC:   Thank you Mr Chairman.  Chair  i f  I  can 

refer to what has – what is LEA4.  20 

CHAIRPERSON:   I  must  just  confess I  suspect  that  i t  is  just  

pure water and not  is iwashu? 

ADV HULLEY SC:   Pardon me I  d id not  catch that  Mr Chai r.  

CHAIRPERSON:   No I  am sorry.   I  am saying I  suspect  that 

what he is saying he is  declar ing as is iwashu I  suspect  i t  is  
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just  pure water.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Maybe he is int imidat ing you Mr Hul ley so 

that  when you quest ion him.  

ADV HULLEY SC:   He has been t ry ing since the f i rst  day Mr 

Chai r.  

CHAIRPERSON:   You know is iwashu is I  th ink kind of  

blessed water that  blessed by church people is i t  not?  Or do 

you get  i t  f rom tradi t ional  healers as wel l?  

MR NHLEKO:   No you also do get  i t  f rom the t radi t ional  10 

healers.  

CHAIRPERSON:   Tradi t ional  healers.  

MR NHLEKO:   I  th ink i t  should be understood as the 

t radi t ional  medicine concoct ion.  

CHAIRPERSON:   Oh okay.  

MR NHLEKO:   Yes.   I  th ink is iwashu that  is probably what 

[ indist inct  00:19:56] .  

CHAIRPERSON:   Mr Hul ley cont inue.  

ADV HULLEY SC:   Thank you Mr Chai r.   Mr Chair  the 

document that  I  would l ike to refer to next  is  part  of  a – is  20 

part  of  a bundle of  documents which we have marked or  

agreed to be marked as Exhibi t  Y8[D] i t  is the aff idavi t  o f  

Matthews Sesoko.    

CHAIRPERSON:   May I  conf i rm to Mr. .  

ADV HULLEY SC:   I t  would be LEA4 bundle.  
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CHAIRPERSON:   Y? 

ADV HULLEY SC:   So the exhibi t  is Exhibi t  Y8[D].  

CHAIRPERSON:   Ja but  the bundle? 

ADV HULLEY SC:   And the bundle is LEA4.  

CHAIRPERSON:   LEA4.  Okay.   I  just  want to conf i rm Mr 

Hul ley we know that  Mr Nhleko did not  apply for leave to  

cross-examine Mr Khuba but  I  take i t  that  Mr Khuba’s 

statement and his evidence forms part  of  what you not i f ied 

him. 

ADV HULLEY SC:   I  bel ieve he had been not i f ied.  10 

CHAIRPERSON:   Ja okay.  

ADV HULLEY SC:   I f  there is  any chal lenge to that  

understood f rom the address r ight  a t  the beginning.  

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   You might  recal l  that  there was an 

indicat ion that  there had not  been proper not ice that  had 

been given.  

CHAIRPERSON:   Ja okay no I  just  want to make sure that  

we are on the same page as to the scope of  the evidence.  

ADV MOKHARI:   Yes indeed Chai r  as I  po inted out  that  he 20 

was not  given the not ice.  

CHAIRPERSON:   Yes.  

ADV MOKHARI:   But  the aff idavi t  o f  Sesoko and Khuba.  

CHAIRPERSON:   Ja.  

ADV MOKHARI:   Came to his at tent ion later long af ter they 



29 JULY 2020 – DAY 240 
 

Page 17 of 239 
 

have test i f ied.  

CHAIRPERSON:   Yes.   Yes.  

ADV MOKHARI:   But  he is aware of  those ja.  

CHAIRPERSON:   He is ready to deal  wi th them. 

ADV MOKHARI:   And remember what I  said in my opening 

statement.  

CHAIRPERSON:   Yes.  

ADV MOKHARI:   That  nothing real ly te l ls on the aff idavi t  of 

Khuba and Sesoko.  

CHAIRPERSON:   Yes.  10 

ADV MOKHARI:   And we said that  we are not  even going to  

waste our t ime to cross-examine them. 

MR NHLEKO:   Yes.   No,  no I  remember.  

ADV MOKHARI:   Yes that  is r ight .  

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   Thank you Mr Chai r.   Now dur ing the 

course of  your test imony yesterday you were speaking about 

the laws that  were appl icable to – to the processes wi thin 

IPID and how IPID reports have to be f ina l ised.   Speci f ical ly  

you were making the point  which is  the point  I  wish to deal  20 

wi th for present  purposes that  there was nothing in the – in 

any law to use your terminology which required the 

Execut ive Di rector to sign any – to  sign off  on any reports.   

Now we speaking speci f ical ly about  IPID reports.   Do you 

recal l  that? 
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MR NHLEKO:   Yes I  do.  

CHAIRPERSON:   Just  one second.  The heater/ai r  

condi t ioner in the past  few days when i t  was on do you feel  

that  i t  warming up i f  I  say i t  should be switched off .   Does 

that  prejudice anybody?  I  wi l l  have i t  kept  on i f  i t  does warm 

up but  i f  i t  does not  I  am not  sure.  

ADV HULLEY SC:   Speaking for mysel f  Mr Chai r.  

CHAIRPERSON:   I t  makes some di fference? 

ADV HULLEY SC:   When i t  goes off  – i t  does make a 

di fference.   When i t  goes off  i t  becomes incredibly cold.   I  10 

know that  Mr Nhleko has compla ined.  

CHAIRPERSON:   Oh is that  so.   Okay.  

ADV HULLEY SC:   But  I  would happy i f  i t  gets switched off .   

I f  i t  is interfer ing wi th the abi l i ty to hear.  

CHAIRPERSON:   No,  I  th ink i f  we – i f  both of  you t ry to 

speak closer to the microphone.  

ADV HULLEY SC:   Absolute Mr Chair.  

CHAIRPERSON:   That  might  be f ine ja.   Okay.  

ADV HULLEY SC:   Thank you Mr Chai r.    

CHAIRPERSON:   Okay.  20 

ADV HULLEY SC:   Just  as far as the – as the di fferent  

legislat ion that  governs the report ing duty of  IPID is 

concerned that  o f  course is to be found in three di fferent  

pieces or  three d i fferent  inst ruments.   The one is  the IPID 

Act ,  the other one is the IPID Regulat ions and the thi rd is 
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the standard operat ing procedures.   Are you aware of  that  

Sir? 

MR NHLEKO:   Yes I  am aware Si r.  

ADV HULLEY SC:   Now I  would l ike you to turn wi th me i f  

you wi l l  to page – the bundle that  I  have referred you to a 

moment ago that  is Y[D] – sorry Y8[D] – Exhibi t  Y8[D].   And 

you wi l l  f ind that  in Bundle LEA4.  Then I  would l ike you to 

turn speci f ical ly to page 1542 of  that  bundle.    

CHAIRPERSON:   I  am sorry.   Do you say that  is in  Bundle 

LEA4? 10 

ADV HULLEY SC:   4.   That  is correct  Mr Chai r.  

CHAIRPERSON:   Wel l  th is one that  I  have here is  LEA1.  

That  is the one that  was handed up a few minutes ago. 

ADV HULLEY SC:   I t  should – what i t  d id read in the past  

was Y8[D] on the spine but  i t  ought  to have been corrected 

to LEA4 in accordance with the d irect ives that  you gave us.  

CHAIRPERSON:   My one on the spine – this one is  wri t ten 

Bundle LEA1.  

ADV HULLEY SC:   No that  is not  the correct  one.  

CHAIRPERSON:   That  is not  the one? 20 

ADV HULLEY SC:   I t  should be LEA4 Mr Chai r.  

CHAIRPERSON:   Oh okay no I  am sorry.   I  th ink I  am – no I  

th ink I  have got  i t  here.   The one wri t ten – wel l  i t  is wri t ten 

Exhibi t  Y8[D].  

ADV HULLEY SC:   That  is correct  Mr Chai r.  
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CHAIRPERSON:   But  i t  should be wri t ten Bundle.  

ADV HULLEY SC:   LEA4.  

CHAIRPERSON:   LEA4.  

ADV HULLEY SC:   That  is correct .  

CHAIRPERSON:   Ja wi l l  your team please make sure that  my 

bundles are wr i t ten exact ly what they should be wr i t ten so 

that  there is no … 

ADV HULLEY SC:   I  wi l l  do that  Mr Chai r.  

CHAIRPERSON:   So that  there is no confusion.   Okay what 

page? 10 

ADV HULLEY SC:   Thank you Mr Chai r.   I f  we can look at  

two di fferent  pages – the f i rst  page is at  page 1542.   

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   Thank you Mr Chai r.   So i f  you turn wi th  

me Mr Nhleko to page 1547 but  to  place th is in  context  Mr 

Chair  page 1542 indicates this  to  be the Independent Pol ice 

Invest igat ive Di rect ive Standard Operat ing Procedures and 

the effect ive date is the 1 Apri l  2013.   Do you see that  Mr 

Nhleko that  is on page 1542? 

MR NHLEKO:   Yes I  th ink you asked me to page to where – 20 

1547 and I  am at  1547.  

ADV HULLEY SC:   The part icular  document i f  you would turn 

wi th me to page 1575.  You wi l l  see there at  the – close to 

the bot tom of  the page that  i t  is s igned by Ms K Mbeki  who 

was the act ing – ident i f ied as the act ing Execut ive Di rector 
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on the 1 Apri l  2013.  

MR NHLEKO:   That  is correct .  

ADV HULLEY SC:   Now we know that  Ms Mbeki  is of  course 

who was the – the act ing Execut ive Di rector that  has been 

ment ioned here previously before Mr McBride became the 

Execut ive Di rector on the 3 March of  2014,  is that  correct? 

MR NHLEKO:   Yes that  is correct .  

ADV HULLEY SC:   Now I  would l ike you to turn wi th me to 

page 1547.  There is a def in i t ion there – the thi rd def in i t ion 

that  appears at  – in – on that  page a def in i t ion of  case 10 

worker.   Got i t .  

MR NHLEKO:   Yes.  

ADV HULLEY SC:   And a case worker is def ined to mean 

any off ic ia l  who handles cases and includes a data capturer,  

a CMS clerk,  an invest igator,  a senior invest igator,  pr incip le 

invest igator,  an assistant  di rector in invest igat ion,  a  deputy 

di rector invest igat ions and a – and di rector of  invest igat ions.   

Is that  correct? 

MR NHLEKO:   Yes I  see what i t  reads.  

ADV HULLEY SC:   Now i f  you would turn wi th me then to 20 

page 1572.   

MR NHLEKO:   Yes.  

ADV HULLEY SC:   7.10 or paragraph 7.10 contains a table 

and that  table ident i f ies the procedures for the complet ion 

and the closing of  f i les and dockets.   You see that? 
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MR NHLEKO:   I  see that .  

ADV HULLEY SC:   Now under that  i t  sets out  the procedure.   

F irst ly i f  you look at  – immediately under the heading 

“procedure”  there is  an indicat ion of  what is contemplated 

insofar as the complet ion of  the f i les are concerned and i f  

you go down in the lef t  co lumn you wi l l  see i tems 1 al l  the 

way up to 5 and then beneath that  you wi l l  see that  there is 

a separate sect ion which deals wi th the closing of  f i les and 

that  is i temised as 6 to 10.   You see that? 

MR NHLEKO:   Yes I  see that .  10 

ADV HULLEY SC:   Could you read i tem 1 under “complet ion 

of  f i les”.  

MR NHLEKO:    

“The case worker  in i t iates complet ion of  a f i le through the 

supervisor af ter complet ing a case,  invest igat ion report . ”  

ADV HULLEY SC:   And could you read i tem 2 which deals 

wi th the obl igat ions of  a supervisor? 

MR NHLEKO:    

“A superv isor reviews and qual i f ies,  assures direct ives and 

qual i ty assures di rect ives and reports and recommends 20 

complet ion to DI /PH.”  

ADV HULLEY SC:   And then can we look at  what the 

obl igat ions of  the DI/PH are and I  wi l l  take you through the 

def in i t ions of  those in a moment.   I tem 3 in other words.    

MR NHLEKO:   Ja,  I  see that .  
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ADV HULLEY SC:   What are the obl igat ions of  the DI/PH? 

MR NHLEKO:   I t  approves,  disapproves complet ion and the 

complet ion register is ut i l ised.  

ADV HULLEY SC:   Now to be. . .  to take i t  back to page 1552,  

we wi l l  f ind. . .  sorry.   Just  go back sl ight ly to 1548 for the 

def in i t ion of  a DI .   I f  you look roughly four i tems f rom the 

bot tom:  

“A di rector invest igat ions means a person appointed 

as head of  invest igat ion at  provincial  level . . . ”  

 Do you see that? 10 

MR NHLEKO:   Okay.  

ADV HULLEY SC:   And i f  you turn wi th me to page 1550, you 

wi l l  see that  the def in i t ion of  a PH is a program.. .  sorry,  

provincial  head which means an IPID off ic ia l  appointed to  

head of  provincial  off ice.  

CHAIRPERSON:   I  am sorry.   Did you say that  is at  page 

1550? 

ADV HULLEY SC:   That  is correct  Mr Chai r.   So three i tems 

f rom the bot tom.  

CHAIRPERSON:   Oh,  okay.   Now I  see.   Okay.   Yes?  20 

ADV HULLEY SC:   And just  to  round off  the def in i t ion 

sect ion,  i f  you would turn wi th me to page 1551.  I t  says that :  

“A supervisor means any person who supervisors a 

case worker of  any level . . . ”  

 So a supervisor is not  def ined wi th reference to a job 
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t i t le but  rather wi th reference to a person who supervises a 

case worker.   Do you see that? 

MR NHLEKO:   Ja-no,  here.   I  am fol lowing Chai r.  

ADV HULLEY SC:   So just  to complete.   Gett ing back to  

paragraph 7.2.   I t  is  the case worker  who has to  in i t iate the 

complet ion of  the f i le and he or she would do so through the 

supervisor.   I tem 1 that  is.   Af ter completed the case 

invest igat ion report .  

MR NHLEKO:   H’m.  

ADV HULLEY SC:   So,  in other words,  a case invest igat ion 10 

report  has to be completed and that  is the process of  

in i t iat ion for the complet ion of  the f i le.   Correct? 

MR NHLEKO:   Right .    

ADV HULLEY SC:   Correct? 

MR NHLEKO:   H’m.  

ADV HULLEY SC:   In the next  step af ter that  is  for the 

supervisor to review and qual i ty  assess.   Sorry,  review and 

qual i ty assure a di rect  . . . [ indist inct ]  and then to recommend 

complet ion to the DI/PH.  

MR NHLEKO:   Right .  20 

ADV HULLEY SC:   Now, you have worked in  government for 

a long t ime and you be fami l iar  of  how one makes a 

recommendat ion,  would you not  so? 

MR NHLEKO:   Yes,  I  would then.  

ADV HULLEY SC:   And when you wish to make a 
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recommendat ion,  you would complete ei ther a report .   IN this  

case a report .   Or i t  might  be a memorandum or i t  might  be 

some other  document in which you would have the words 

“recommended/not  recommended”.    

 And i f  you recommend, you wi l l  enci rcle the word 

“recommend” or you would delete the word “not  recommend”.  

Correct? 

MR NHLEKO:   H’m.  That  is correct .  

ADV HULLEY SC:   And you would then append your 

signature,  correct? 10 

MR NHLEKO:   That  is correct .  

ADV HULLEY SC:   And then when you get  . . . [ intervenes]   

CHAIRPERSON:   I  am sorry Mr Hul ley.   I  am not  sure that  

that  is the only way in which . . . [ intervenes]   

ADV HULLEY SC:   I  am not  sure that  . . . [ intervenes]   

CHAIRPERSON:   . . . to make recommendat ions in  

government.  

ADV HULLEY SC:   I  am not  sure that  i t  is.   I  am not  

suggest ing for a second that  i t  is the only way.  

CHAIRPERSON:   Oh . . . [ intervenes]   20 

ADV HULLEY SC:   But  I  certainly suggest  . . . [ intervenes]   

CHAIRPERSON:   . . . just  let  me.. .  the quest ion,  I  th ink,  was 

as I  understood you was that  he has. . .  he worked in  

government for  a long t ime.  He knows how 

recommendat ions are made in  government.   That  is how I  



29 JULY 2020 – DAY 240 
 

Page 26 of 239 
 

understood you.  

ADV HULLEY SC:   Yes.  

CHAIRPERSON:   And that  mean.. .  and then you went onto to 

say how they are made.  I  know that  he answered in a 

certain way but  that  suggested to  me that  you are saying. . .  

you are suggest ing that  i f  i t  is  made di fferent ly  that  might  not  

be how recommendat ions are made in government.  

ADV HULLEY SC:   Sure.  

CHAIRPERSON:   And I  was just  saying that  I  am not  sure 

that  there is no other way of  making recommendat ions wi thin 10 

government other than that  one.  

ADV HULLEY SC:   Thank you,  Mr Chai r.   Wel l ,  we know that  

the method that  we have descr ibed now is a method that  is  

used within government.   Are you aware of  other methods 

that  might  be used to convey your indicat ion as an off ic ia l  

that  you accept  a recommendat ion?  Sorry,  let  me rephrase 

that .   That  you are in fact  making a recommendat ion? 

MR NHLEKO:   No,  I  am not  necessar i ly aware of  any other  

except  the “submission route” as i t  is cal led.  

ADV HULLEY SC:   And of  course,  you. . .  the appending of  20 

your signature in  the case of . . .  those instances that  you 

were aware of  . . . [ intervenes]   

MR NHLEKO:   Right .  

ADV HULLEY SC:   . . . the appending of  your signature is a 

very important  aspect  to convey your acknowledgment that  
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you have made the recommendat ion.  

MR NHLEKO:   Okay.  

ADV HULLEY SC:   And then i t  has got  to go through a thi rd 

leg . . . [ intervenes]   

CHAIRPERSON:   I  am sorry.   Mr Nhleko,  do raise your voice 

so that  I  can hear your answers.  

MR NHLEKO:   Oh,  ja.   No,  no,  no.   I  keep on agreeing wi th  

mister.  

CHAIRPERSON:   Oh,  okay.  

MR NHLEKO:   Ja and so.  10 

CHAIRPERSON:   No,  that  is f ine.   That  is f ine.   I t  is just  that  

you are compet ing wi th the noise of  the heat  but  i t  is  okay.   

Just . . .  

MR NHLEKO:   Okay.   No,  no,  no.   I  wi l l  t ry my best  Chai r.  

CHAIRPERSON:   Okay.  

MR NHLEKO:   Thanks very much.  

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   Thank you,  Mr  Chai r.   And then I tem 3 

says that :  

“The DI/PH approves/disapproves complet ion and the 20 

complet ion register is ut i l ised and i t  has got  some 

code.. . ”  

 But  we real ly need not  to worry about  the code.   But  

ul t imately i t  must  be for the DI/PH to approve/disapprove 

complet ion and the complet ion register.   So,  in other  words,  
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there are three levels before a report  is ul t imate ly approved.   

Would that  be correct? 

MR NHLEKO:   Ja-no,  I  hear you.  

ADV HULLEY SC:   Now what we know in the case in  th is  

matter,  we do know that  and we have debated i t  for some 

t ime of  the year,  we do know that  insofar as Mr Khuba is  

concerned,  his part icular report  being the report  of  the 

22n d of  January,  was signed only by him.  Is that  correct? 

MR NHLEKO:   Yes.  

ADV HULLEY SC:   Now, picking up on another topic that  we 10 

have deal t  wi th yesterday.  

CHAIRPERSON:   Before you go to another topic Mr Hul ley 

and you may have covered this angle but  I  just  want to make 

sure.   I  see Mr Nhleko that  Werksmans in their  report  to you 

also quotes Regulat ion 5(1) of  the regulat ions under the IPID 

Act .   

MR NHLEKO:   Right .  

CHAIRPERSON:   And I  do not  know i f  they have quoted the 

whole. . .  the sub-regulat ion 1 here or not  because where they 

started,  they do not  start  wi th a capi ta l  let ter.   They start  20 

wi th a smal l  let ter.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   But  they quote:  

“Af ter col lect ing al l  evidence,  statements and 

technical  or expert  reports,  i f  appl icable,  submits a 
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report  on the invest igat ion of  the offence to the 

execut ive di rector  or the relevant  provincial  head as 

the case may be,  containing recommendat ions 

regarding further act ion which may include 

discipl inary measures to be taken against  a member 

of  the South Af r ican Pol ice Service or the Municipal  

Pol ice Service or  cr iminal  prosecut ion of  such 

member. . . ”  

 I  th ink I  saw, i t  might  be a fu l l  regulat ion f i le where the 

suggest ion or what appears to be the posi t ion is that  a report  10 

must  be approved by the execut ive di rector.    

 Is that  something that  you recal l  as having been in the 

posi t ion?  I  know that  you have said yesterday there is no 

law that  says a report  must  be s igned by the Execut ive 

Di rector of  IPID.  

 But  I  seem to th ink that  I  saw something saying the 

regulat ions requi re the execut ive di rector to approve but 

here i t  says the report  must  be. . .  

“Af ter al l  evidence has been col lected,  the 

statements and expert  reports appl icable,  must  be 20 

submit ted to the execut ive di rector  or the provincial  

head as the case may be containing 

recommendat ions. . . ”  

 And maybe that  might  mean.. .  th is part icular part  does 

not  seem to say so what is quoted here but  i t  may be that  
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the purpose of  submit t ing is  that  he or she should approve.   I  

do not  know.   

 What is your recol lect ion about whether there was a 

requi rement that  the execut ive di rector should approve,  

whether he must  sign or  not  s ign but  he should approve the 

report?  Do you have any recol lect ion of  what . . . [ intervenes]   

MR NHLEKO:   Just  two things Chai r.   I  th ink the f i rst  one is 

that . . .  I  th ink when Mr Yule appears,  he wi l l  probably clar i fy  

that  issue and the reference to that  part icu lar sect ion of  the 

regulat ions.  10 

 There are two processes here that  should also somehow 

. . . [ indist inct ]   And so the f i rst  one.   The appl icabi l i ty  of  your 

standard operat ing procedures i t  is  more to do wi th internal  

controls,  okay.  

 Now and the. . .  no,  not  the regulat ions.   The Standard 

Operat ing Procedure as quoted by Mr Hul ley for an example,  

places an emphases on qual i ty  assurance.   Precisely.   

Because i f  you are the execut ive di rector you are a 

supervisor,  okay.  

 So you wi l l  essent ia l ly need to sat isfy yoursel f  that  the 20 

work that  they would have done is complete,  r ight .   Now that  

is an internal  process matter wi thin the inst i tut ion.  

 But  s ign ing off  a . . . [ ind ist inct ]   Remember. . .  or let  me t ry  

and make a pract ical  example.   Suppose the Honourable 

Chair  is an invest igator and reports to,  I  would have sat isf ied 
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mysel f  that  indeed you. . .  th is repor t  is okay,  i t  is f ine,  okay.    

 You. . .  whatever,  you know issues of  standard that  I  

would have to look into that  governance the manner in which 

you,  you know, const i tuted or const ructed your report  and so 

on.  

 Now essent ia l ly,  I  would have to then say to you i t  is 

f ine.   You can now refer th is repor t  to the NPA or whatever 

author i ty,  okay.   So that  is  the Standard Operat ing 

Procedure.    

 Now, the issue I  was raising is  that  the Standard 10 

Operat ing Procedure should not  be equated to law that  says 

i t  is compulsory for an execut ive d irector to sign off  an 

invest igat ion report .  

CHAIRPERSON:   Ja.   No,  no,  no.   I  understand that .  

MR NHLEKO:   So that  is a dist inct ion I  was looking at .  

CHAIRPERSON:   But  must  I  take your response to be that  i t  

was wi thin your understanding at  the re levant  t ime that  in 

terms of  internal  procedures wi thin IPID, the execut ive 

di rector would have been requi red to have seen the report  

for  purposes of  qual i ty assurance that  that  would have been 20 

your understanding? 

MR NHLEKO:   That  would have been, yes.  

CHAIRPERSON:   Okay.   Al r ight .  

ADV HULLEY SC:   Thank you,  Mr Chai r.   I f  I  can 

. . . [ intervenes]   
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CHAIRPERSON:   I  am sorry.   But  you are. . .  are you saying,  

as far as the regulat ions are concerned,  you do not or you 

do have a recol lect ion that  your understanding was that  even 

the regulat ions required the approval  of  the di rector?  Or,  

you are saying,  “ I  do not  remember.   I  do not  know what. . .  

whether the regulat ions . . . [ intervenes]   

MR NHLEKO:   No,  i t  might  requi re f rom me to have a read(?)  

. . . [ intervenes]   

CHAIRPERSON:   Okay.   Ja.  

MR NHLEKO:   . . .but  I  real ly do not  have a s i tuat ion where 10 

regulat ions. . .  because regulat ions,  by the way . . . [ intervenes]   

CHAIRPERSON:   Yes.  

MR NHLEKO:   . . . they are not  stand-alone.  

CHAIRPERSON:   [ Ind ist inct ]   

MR NHLEKO:   Yes.   No,  they are not  stand-alone.   They fal l  

off  f rom legis lat ion.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Okay.   No,  i t  is f ine.  

ADV HULLEY SC:   Thank you,  Mr Chai r.   And al though real ly  20 

deal  wi th th is issue but  just  to round off  the issue on page 

1572.  You wi l l  see there that  1572 deals also wi th the 

closing of  f i les.    

 And without  belabouring the point ,  i t  fo l lows the same 

process as in re lat ion to the complet ion of  f i les where the 



29 JULY 2020 – DAY 240 
 

Page 33 of 239 
 

process of  the closure of  the f i le  is in i t iated through the 

supervisor.   Sorry,  is in i t iated by the case worker through the 

supervisor.  

 And then i t  is escalated where the supervisor has to 

rev iew and qual i ty assure the report  and then has to  make a 

recommendat ion to the DI/PH.  

 And then ul t imately,  the DI/PH must approve or  

disapprove the closure of  the. . .  and in the closed register is  

ut i l ised.  

 So i t  is essent ia l ly a pier t ier system of  in i t iat ing,  ei ther  10 

the complet ion of  the f i le or the c losing of  the f i le.   Is that  

correct? 

MR NHLEKO:   Yes,  I  hear you si r.  

ADV HULLEY SC:   Now, i f  we can turn to. . .  I  would l ike to 

turn to an addi t ional  issue but  before I  do so,  I  just  want to  

make i t  c lear that ,  as I  understand your evidence,  you are 

not  suggest ing that  internal ly there is no obl igat ion to comply 

wi th the Standard Operat ing Procedure?  That  is not  your  

point ,  is i t?  

MR NHLEKO:   The. . .  as the terms stands,  Standard 20 

Operat ing Procedure is  precisely because you need to 

comply and adhere to certain standards of  funct ional i ty.   

That  is why i t  is cal led Standard Operat ing Procedures.  

ADV HULLEY SC:   Thank you,  s i r.  

MR NHLEKO:   Yes.  
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ADV HULLEY SC:   Now, insofar as the two reports. . .  and I  

moving onto a separate topic now, but  insofar as the two 

reports are concerned,  you wi l l  recal l  that ,  once again,  that  

there was the 22 January report  which had been signed by 

Mr Khuba alone and there was the 18 March repor t  which 

had been s igned by Mr Khuba,  Mr Sesoko,  and of  course,  by 

Mr McBride.  

 Now, then you approached mister. . .  or when you 

approached IPID through your let ter of  the 24t h  of  November 

of  2014 and asked him for the case. . .  for the case docket  in 10 

respect  of  the rendi t ion matter.  

 Mr McBride responded by sending you the let ter of  the 

26t h of  November in which he provided you wi th  the ful l  case 

docket .   Is that  correct? 

MR NHLEKO:   Yes,  s i r.  

ADV HULLEY SC:   And pursuant  to that . . .  or rather,  in that  

docket . . .  in that  document,  he explained to you that  the 

docket  was. . .  the or ig inal  docket  was at  the Nat ional  Di rector 

of  Publ ic Prosecut ions.    

MR NHLEKO:   I  am l istening si r.  20 

ADV HULLEY SC:   Wel l ,  i f  you have got  the recol lect ion,  

then I  would have to draw your at tent ion. . .  sorry.   I f  you have 

no recol lect ion,  I  wi l l  have to  draw your  at tent ion to the 

document.  

MR NHLEKO:   Okay.  
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ADV HULLEY SC:   So i f  you wi l l  just  bear wi th me.   

CHAIRPERSON:   Somebody must  just  make sure each t ime 

there is a reference to a di fferent  f i le that  the wi tness is 

given the f i le that  is referred to,  unless . . . [ intervenes]   

ADV HULLEY SC:   Thank you,  Mr Chai r.    

CHAIRPERSON:   . . .unless he is happy to deal  wi th the 

quest ion wi thout  looking at  i t  but  i t  is  bet ter i f  i t  is made 

avai lab le so that  he can then e lect  whether he wants to have 

a look or not .  

ADV HULLEY SC:   I f  you can turn wi th me to Exhib i t  Y7 Mr 10 

Nhleko?  

ADV HULLEY SC:   Yes,  Mr Hul ley.   You are r ight .  

MR NHLEKO:   No,  . . . [ indist inct ]   

CHAIRPERSON:   Somebody should long have stood up to 

take the f i le and g ive i t  to the wi tness.  

ADV HULLEY SC:   Thank you,  Mr Chai r.    

CHAIRPERSON:   Ja.  

MR NHLEKO:   No,  i t  is  al r ight  Chai r.   Chai rperson,  I  am 

remembering some few things about that  administ rat ion.   So. 

CHAIRPERSON:   Oh.  20 

MR NHLEKO:   I  have al ready located the Exhibi t  Y7 f i le.  

CHAIRPERSON:   [ laughs]  

MR NHLEKO:   And I  feel  so educated by being able to do so.   

[ laughs]  

CHAIRPERSON:   [ laughs]  
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MR NHLEKO:   Thank you very much, Chai r.  

CHAIRPERSON:   Ja,  okay.   Yes,  I  must  say that  so far I  

th ink we are moving qui te sat isfactor i ly.   So let  us 

. . . [ intervenes]   

ADV HULLEY SC:   I  do not  th ink we should j inx i t  Mr Chai r.   

[ laughs]  

CHAIRPERSON:   [ laughs]   Let  us st ick to that  lane.   Yes.   

Thank you.   Just  conf i rm again Mr Hul ley for the record 

which f i le? 

ADV HULLEY SC:   This is Exhib i t  Y7.  10 

CHAIRPERSON:   Exhibi t . . .?  

ADV HULLEY SC:   Y7.  

CHAIRPERSON:   Is i t  Y7? 

ADV HULLEY SC:   I t  is one of  these . . . [ indist inct ]  bundles.  

CHAIRPERSON:   Ja.  

ADV HULLEY SC:   I t  is the supplementary aff idavi t  of  Mr 

Robert  McBride.  

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   Now i f  you turn for me to page 144. 

CHAIRPERSON:   144? 20 

ADV HULLEY SC:   That  is correct ,  Mr Chai r.  

CHAIRPERSON:   Yes? 

ADV HULLEY SC:   To p lace this in  context  Mr Nhleko.   This 

is the let ter that  we referred to,  at  least  yesterday and the 

day before.   I t  is the let ter o f  Mr McBride dated the 
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28t h of  November 2014 which is addressed to you as the 

minister that  i t  is responding to your ear l ier let ter of  the 

24t h of  November.   Is that  correct?  

MR NHLEKO:   Yes,  that  is correct  s i r.  

ADV HULLEY SC:   I f  you turn wi th me to page 144 under the 

heading “conclusion” at  the foot  of  that  page? 

MR NHLEKO:   H’m.  

ADV HULLEY SC:   Mr McBride says that  the. . .  in the second 

paragraph beneath that  heading:  

“The recommendat ion wi th the ent i re docket  and 10 

evident iary mater ia l  was forwarded to the off ice of  

the Nat ional  Director of  Publ ic Prosecut ions on the 

14t h of  Apri l  2014.    

On the same day a discipl inary recommendat ion was 

forwarded to the off ice of  the Nat ional  

Commissioner. . . ”  

MR NHLEKO:   A l r ight .  

ADV HULLEY SC:   Did you ever fo l low up wi th the Nat ional  

Di rector of  Publ ic Prosecut ions to conf i rm whether he did 

indeed have the or ig inal  case docket  wi th the 20 

recommendat ions? 

MR NHLEKO:   A fol low up was made and I  th ink that  would 

also become much more clear as and when we get  to the 

test imony that  would be led by Mr Yule speci f ical ly in the 

construct ion of  the. . .  of  what is commonly referred to as the 
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Werksmans report .    

 And i t  would also reveal  the internal  communicat ion 

even within the Nat ional  Prosecut ing Authori ty in  regard to  

th is matter.  

ADV HULLEY SC:   So would i t  be fai r  i f  I . . .  just  to 

paraphrase i t ,  to t ry and understand your  response?  Would 

i t  be fa i r  to ext ract  f rom that  that  your response is 

invest igat ion or the fol low up in re lat ion to whether the 

docket  was wi th the Nat ional  Di rector of  Publ ic Prosecut ions 

was in fact  done by Werksmans? 10 

MR NHLEKO:   I t  was through Werksmans,  the invest igat ion.  

ADV HULLEY SC:   Now, i f  you could turn . . . [ intervenes]   

MR NHLEKO:   Chai r,  could I  just  ask?  I t  is extremely cold.   

I t  is extremely cold Chai r.  

CHAIRPERSON:   Oh.  

MR NHLEKO:   Yes.   I  am sure that  is a. . .  i f  you are in a 

mortuary,  th is is how i t  feels,  I  suspect .  

CHAIRPERSON:   [ laughs]   Wel l ,  I  can you that  Mr Hul ley 

told me on Monday which was his f i rst  day of  leading 

evidence here that  he complaint  of  extreme cold.    20 

 Now I  have been here for a weeks now hearing evidence 

but  I  have had the benef i t  of  some smal l  heaters as wel l .   So 

I  might  not  be exact ly in the same posi t ion.   I  th ink they are 

going to t ry and see what can be done.   

 The quest ion is  whether that  is making i t  colder  
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. . . [ intervenes]   

MR NHLEKO:   And the nose.  

CHAIRPERSON:   . . .and that . . .  and maybe i f  i t  is maybe that  

i t  might  be less co ld wi thout  i t  than wi th i t .   [ laughs]  

MR NHLEKO:   H’m.  Possib le.   Possible.  

CHAIRPERSON:   The relevant  person has gone out .   I  th ink 

they wi l l  see what can be done.  P lease raise your concern 

again i f . . .  af ter some t ime you do not  feel  any di fference.    

 There might  not  be much we can do other than switch ing 

i t  off  and on because i t  is a big venue and therefore,  I  th ink 10 

i t  takes t ime.   

 But  also I  do not  know how effect ive i t  is but  I  have had 

that  somet imes people have fel t  i t ,  at  least  some sl ight  

warmth.   I  have not  had anybody saying i t  feels very warm 

here.   [ laughs]  

ADV HULLEY SC:   [ laughs]  

MR NHLEKO:   I t  is the quest ion of  the advantage versus the 

disadvantaged.  [ laughs]  

CHAIRPERSON:   [ laughs]  

MR NHLEKO:   [ laughs]  20 

ADV HULLEY SC:   I  th ink we are disadvantaged in the 

current  envi ronment Mr Chai r.  

CHAIRPERSON:   Yes.   Wel l ,  I  see . . . [ intervenes]   

ADV HULLEY SC:   There are degrees of  disadvantage.  

MR NHLEKO:   Yes.  [ laughs]  
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CHAIRPERSON:   I  th ink when you say advantage,  he looks 

at  me.  [ laughs]  

MR NHLEKO:   Yes.   [ laughs]  

CHAIRPERSON:   Maybe because of  the heaters.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   But  I  th ink the one I  have today,  I  a lso do 

not . . .  yesterday,  I  had two and I  th ink one was not  effect ive.   

Today I  have got  one.   I t  doesn’ t  feel  any di fferent  f rom 

yesterday.   Okay let  us cont inue and hopeful ly something wi l l  

be done.  10 

 I  have been told this venue, th is bui ld ing is old.   Some 

of  the inf rastructure is not  good.   So some of  the th ings that 

one would expect  are not  because i t  is an old bui ld ing wi th 

old inf rastructure but  let  us see.  

 I  th ink probably you would have been wel l -advised to  put  

on a jersey as wel l .   [ laughs]  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Mr Hul ley when he fel t  i t  was ext remely 

cold on Monday,  he also did not  have a jersey.  

ADV HULLEY SC:   Yes.  20 

CHAIRPERSON:   But  yesterday he had a jersey on as wel l .  

MR NHLEKO:   H’m.  H’m.  

CHAIRPERSON:   So I  have been wearing a jersey since we 

started here.   Okay let  us cont inue and just  do raise your  

concerns again la ter on i f  we cont inue to feel  extremely cold.   
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Yes,  Mr Hul ley? 

ADV HULLEY SC:   Thank you,  Mr Chai r.   Now, as regards 

the two reports,  the. . .  i f  I  understood correct ly f rom your  

test imony yesterday,  you had received the f i rst  report .   That  

is the 22 January report ,  s igned.    

 And you know that  i t  had been obtained through your  

internal  st ructures but  you do not  know precisely by whom.  

I f  I  understood your test imony,  you said i t  landed on your 

desk and you do not  know who might  have placed i t  there?  

Correct? 10 

MR NHLEKO:   Yes,  I  am l istening s i r.  

ADV HULLEY SC:   And on the. . .  and the second report  

which was dated the 18t h of  March of  2014,  that  was 

provided to you by the. . .  by Mr McBride through the let ter or  

at tached to the let ter together  wi th the docket  on the 

26t h of  November 2014.  Is that  correct? 

MR NHLEKO:   Yes,  I  am fol lowing s i r.  

ADV HULLEY SC:   Now, when you. . .  when one look. . .  

considers the two reports and i t  is a proposi t ion I  put  to you 

yesterday but  we did not  get  around to ful ly vent i late i t .  20 

 But  when one considers the two reports,  the second 

report . . .  there was no suggest ion that  the second report  had 

passed i tsel f  off  as the f i rst  report .    

 The second repor t  was a report  dated 22. . .  sorry,  dated 

18 March 2014.  I t  d id not  purport . . .  i t  passed i tsel f  off  as a 
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report  dated the 22n d of  January of  2014.   Would that  be fai r  

to say? 

MR NHLEKO:   Maybe let  us t ry some simpler Engl ish.   I  do 

not  know.  Are you saying . . . [ intervenes]   

ADV HULLEY SC:   Shal l  I  start  one step at  a t ime then? 

MR NHLEKO:   H’m.  

ADV HULLEY SC:   Fi rst ly,  let  us look at  the date.  

MR NHLEKO:   No,  I  hear that  par t  but  let  me.. .  let  me get  

th is point  correct ly.   Are you saying there is a 

22n d of  January report  which has got  nothing to do wi th the 10 

18t h of  March report?  Is that  what . . . [ intervenes]   

ADV HULLEY SC:   [ Indist inct ]  nothing to do.   That  is part  

. . . [ indist inct ]  that  I  am conveying to  you.  

MR NHLEKO:   No,  I  am talking about two dist inct  reports? 

ADV HULLEY SC:   I  am saying that  the 20. . .  the 18 March 

report  does not  purport  to be the 22 January report .  

MR NHLEKO:   I t  could not  be.   I t  is dated the 18t h o f  March.   

So i t  could not  be the 22n d January report  because i t  is dated 

the 18t h of  March.   So that  is why I  was saying,  let  us maybe 

t ry and,  you know,  separate the two.  20 

CHAIRPERSON:   Maybe.. .  let  me ask this quest ion and I  

th ink i t  might  go back to an issue we have discussed 

yesterday.   Is there any reason why the report  of  the 

18t h of  March could not  be taken as a replacement  of  the 

report  of  the 22nd of  January? 
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MR NHLEKO:   I  th ink . . . [ indist inct ]  Chair  ear l ier on i t  should 

be . . . [ indist inct ]   I  have been s i t t ing in th is f reezing place.   

CHAIRPERSON:   H’m.  

MR NHLEKO:   [ laughs]   I  br ief ly spoke to this issue.  

CHAIRPERSON:   Yes,  yes,  yes.   But  . . . [ intervenes]   

MR NHLEKO:   I  even referred. . .  yes,  I  even referred to the 

quest ion of  what  the convent ion is ,  you know,  even world-

wise.   I f  you produce another repor t  that  has got  to another 

one,  you state so.  

CHAIRPERSON:   Ja.  10 

MR NHLEKO:   You then say,  “Look,  th is report  annuls that  

one”.   So I  am withdrawing that  one,  replacing i t  w i th th is 

one,  okay.   So that  is what pract ice and a convent ion would 

have.    

 I t  would also be interest ing that  wi th regards to exact ly  

th is speci f ic issue to get  the prosecutors in the NPA because 

they spoke to th is  issue as wel l .   They had a react ion to i t  in 

re lat ion to a second report  that  they then received.  

 So my clar i f icat ion would be that  i f  then that  is the case,  

because I  do not  th ink we should be understood in saying 20 

you cannot replace a report .  

 But  i f  you replace a report ,  state that  you are replacing 

that  report  and i t  is replaced by this one,  okay.   And state 

your reasons as to why you think th is is correct ,  you know.  I  

am just  making an example.   Ja,  I  wanted to look at  that  
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Chai r.  

CHAIRPERSON:   Yes.   No,  I  hear. . .  I  th ink what you have 

said is,  i t  does clar i fy to qui te a large extent  what I  had in  

mind.   I  th ink probably what  Mr Hul ley also had in mind but  I  

am looking at  him, he is not  nodding.   [ laughs]   So he 

might . . .  but  . . . [ intervenes]   

MR NHLEKO:   He hardly ever does nod.  

CHAIRPERSON:   H’m? 

MR NHLEKO:   He hardly ever does nod.  

ADV HULLEY SC:   [ laughs]  10 

CHAIRPERSON:   [ laughs]  

MR NHLEKO:   [ laughs]  

CHAIRPERSON:   Wel l ,  I  have not  seen him shake h is head 

ei ther.   So.   But  le t  me put . . .  make this proposi t ion to you.    

MR NHLEKO:   Yes.  

CHAIRPERSON:   That  what you have said,  mainly that  i f  you 

want to replace an ear l ier report  wi th a later report ,  you wi l l  

make. . .  you would wri te or you would make i t  c lear that  th is  

later report  replaces the ear l ier one.    

 Now you may or may not  give reasons,  you know, but  20 

obviously,  i f  the person you are conveying this informat ion to  

says why,  you would have to  say why.   Okay?  You want to 

say something before I  move on?  Ja.  

MR NHLEKO:   No,  thanks Chai r.  

CHAIRPERSON:   Ja.  
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MR NHLEKO:   But  in that  regard,  I  th ink when we t r ied to  

clar i fy ourselves around this issue in the manner in which 

the Chai r  is doing,  at  the back of  our minds we should not  

forget  these are invest igat ion repor ts.   So they rely  largely 

on what is conta ined in the docket .  

CHAIRPERSON:   Yes.  

MR NHLEKO:   In the statements there.  

CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   So I  would suppose because I  am not  

speaking for the NPA or for prosecutors because I  do not  10 

know how they work.   Regardless of  the al legat ions that  I  

have now captured them.  But  the point  is.   Certainly,  they 

would have to factor the why quest ion when you come in wi th 

the second report  that  says,  “No,  I  am nul l i fy ing the other 

one”.    

CHAIRPERSON:   Yes.  

MR NHLEKO:   So i t  would mean i t  wi l l  take them back,  al l  of  

them, this invest igat ing off icers and the prosecutors.   I t  wi l l  

be have to take them back to the const i tut ing mater ia l  which 

in that  case is referred to as the docket .  20 

CHAIRPERSON:   Yes.   No,  no,  no.   I  understand that .   I  am 

start ing f rom the general  before going to the speci f ic.  

MR NHLEKO:   Okay.  

CHAIRPERSON:   I  am suggest ing to you that  you may not  

need always to explain why you are replacing one report  wi th 
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another,  an ear l ier report  wi th a later report  but  obviously,  i f  

the person you are giving the repor t  asks the quest ion why,  

you would have to expla in,  you know.  But  I  am imagining i f  

one of  my staff  was unders tood to  –  then we wou ld  resume 

a t  quar te r  past  e leven.  

ADV HULLEY SC:    That  i s  the  impress ion  I  go t .   I  thought  

i t  was inc red ib ly  generous.   

CHAIRPERSON:    No,  I  am under  the  impress ion  tha t  I  sa id  

le t  us  make i t  a  tea  break so  the  ad journment  wou ld  be  a  

tea  break and we  wou ld  resume a t  e leven but  i t  i s  f ine ,  le t  10 

us  cont inue now.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.   Mr  Nh leko,  

be fore  the  ad journment ,  we were  dea l ing  w i th  the  quest ion  

o f  the  two repor ts  and what  i t  is  tha t  you wou ld  have 

expected a  person to  do  i f  i t  was the  in ten t ion  to  annu l  o r  

to  change a  prev ious repor t .   Now you have ind ica ted  tha t  

one wou ld  have expected in  the  new repor t  to  ind ica te  tha t  

you have changed the  o ld  repor t .   Do I  unders tand 

cor rec t l y?  

MR NHLEKO:    Yes,  s i r,  I  th ink  I  must  have sa id  tha t .  20 

ADV HULLEY SC:    Now you are  speak ing  in  genera l  

te rms.   I f  I  unders tood you cor rec t l y,  you are  say ing  we l l ,  

you  do not  what  the  processes are  w i th in  IP ID but  i f  I  

unders tand you cor rec t l y,  speak ing  genera l l y  tha t  i s  what  

you wou ld  have expected.  
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MR NHLEKO:    Look,  i f  you  say genera l  te rms,  perhaps I  

wou ld  want  to  qua l i f y  tha t  because,  you know,  in  

government  there  are  no  genera l  te rms,  there  are  p rac t ices  

there  and convent ions and regu la t ions and laws.   Now – 

because i f  you say genera l  te rms,  i t  i s  as  i f  you  are  

re fer r i ng  to  any  o ther  fo rm o f  a  repor t  inc lud ing  a  

newspaper  repor t .   I  mean,  i t  cannot  be .  

CHAIRPERSON:    Bu t  maybe because we were  d i scuss ing  

th is  po in t  ea r l ie r  on  and …[ in tervenes]  

MR NHLEKO:    Yes,  Cha i r.  10 

CHAIRPERSON:    …I  th ink  we had  not  f ina l i sed i t  when the  

e lec t r i c i t y  went  o f f .   Le t  me a lso  come in .   Th i s  i s  the  

propos i t ion  I  wan ted to  pu t  to  you when the  e lec t r i c i t y  was  

–  supp ly  was in te r rup ted ,  namely  tha t  even i f  –  or  le t  me 

put  i t  th is  way,  i s  the  pos i t ion  no t  tha t  even i f  the  person 

who is  supposed  to g ive  you a  repor t  on  a  cer ta in  mat te r,  

i s  the  pos i t ion  tha t  even i f  he  does not  o r  she does  not  say  

I  am wi thdrawing  the  ear l ie r  repor t ,  i f  hav ing  g iven  you a  

repor t  ear l ie r  on  a  sub jec t  mat te r,  he  or  she g i ves  you a  

la te r  repor t  and  the  la te r  repor t  dea ls  w i th  the  same 20 

sub jec t  mat te r.   Un less  there  is  someth ing  in  the  la te r  

repor t  tha t  suggests  tha t  the  la te r  repor t  does not  rep lace 

the  ea r l ie r  repor t ,  i t  wou ld  reasonab le  to  take  i t  tha t  the  

la te r  repor t  rep laces the  ea r l ie r  repor t .    

 So ,  in  o ther  words,  un less  the  la te r  repor t  says o r  
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un less  the  person te l l s  you you have got  to  read both ,  you  

need both ,  i f  the  la te r  repor t  dea ls  w i th  the  same sub jec t  

mat te r,  i t  wou ld  be  reasonab le  to  take  the  la te r  repor t  as  

rep lac ing  the  ear l ie r  repor t ,  even i f  they  d id  no t  say  

anyth ing  -  i f  you  read both ,  you might  say  i t  cannot  be  

in tended tha t  they bo th  s tand a t  the  same t ime,  one o f  

them fa l l s .  

MR NHLEKO:    I  l i ke  the  las t  po in t ,  one o f  them fa l l s .  

CHAIRPERSON:    The fa l l ing  par t .  

MR NHLEKO:    The one o f  the  fa l l ing  par t ,  I  l i ke  tha t .  10 

CHAIRPERSON:    Okay.  

MR NHLEKO:    I  l i ke  tha t ,  honourab le  Cha i r,  bu t  the  po in t  

rea l l y  i s ,  i s  tha t  –  and I  th ink  I  t r ied  to  c la r i f y  th is  po in t .   

Look,  in  th is  pa r t i cu la r  i ns tance,  fo r  an  example ,  Cha i r,  a  

repor t  does not  p roduce the  docke t  bu t  i t  i s  the  docket  tha t  

p roduces the  repor t .   So i t  works  the  o the r  way around.   

Now the  docket  i s  the  bas is  tha t  const i tu tes  the  essent ia l  

body o f  the  repor t ,  r igh t?  

CHAIRPERSON:    The repor t  w i l l  be  based on the  docket .  

MR NHLEKO:    On the  docket ,  yes ,  exact ly.  20 

CHAIRPERSON:    Ja ,  no t  the  o the r  way around.  

MR NHLEKO:    Exact ly.   And I  th ink  the  wonder fu l  po in ts  

tha t  –  o r  p ropos i t ions  tha t  you a l so ,  you know,  pu t  to  me 

yesterday wh ich  made me th ink  in  a  way because,  you 

know,  I  th ink  i t  was in  the  process o f  th ink ing ,  tha t  we  
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needed to  re f lec t  on  some o f  these th ings bu t  you – I  am 

then say ing  even  i f  we are  no t  ta lk ing  o f  an  inves t iga t ion  

repor t  because an invest iga t ion  repor t  i s  a  very  ser ious  

mat te r,  i t  i s  a  very  ser ious repor t  because i t  bases i tse l f  on  

s ta tements  co l lec ted ,  the  ana lys i s  o f  ev idence and  

whatever  e l se  and so  on ,  a re  they a t  a  pr ima fac ie  leve l  

and so  on .   But  I  a lso  do  th ink  tha t  the  quest ion  tha t  the 

Cha i r  i s  pos ing  is  we l l  ac tua l l y  su i ted  fo r  the  Nat iona l  

P rosecut ing  Author i t y  to  respond.   R igh t?   What  was the i r  

unders tand ing  and is  i t  the i r  unders tand ing  based on law 10 

tha t  you cou ld  p roduce a  second repor t  and i f  you  want  to  

p roduce a  th i rd  repor t ,  i f  you  want  to ,  and your  

unders tand ing  shou ld  a lways be tha t  because the  repor t  i s  

the  la tes t ,  i t  rep laces the  f i rs t ,  the  second and the  th i rd  

repor t .   I  am jus t  mak ing  an example .   I  th ink ,  f o r  me,  I  

wou ld  a lso  be  ve ry  in te res ted  in  tha t .  

 But  I  am fur the r  say ing ,  Cha i r,  tha t ,  you know,  

convent ion  has i t .   I f  you  produce  a  repor t  you must  then 

s ta te  tha t  th is  repor t  tha t  you a re  now produc ing  rep laces  

the  o ther  repor t  on  the  same sub jec t  mat te r  tha t  you must  20 

f i led  a t  some po in t  and you must  advance your  reasons.   I  

mean here  because you are  ta lk ing  o f  mat te rs  tha t  re la ted  

to  law in  c r im ina l  p rosecut ion  you wou ld  have to  s ta te  your  

reasons why you are  now chang ing  and,  you know,  f a i l ing  a  

la te r  repor t  o f  any so r ts  and they wou ld  have to  be  cogent  
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k ind  o f  reasons,  I  shou ld  th ink .  

 Now,  so  –  and tha t  i s  why I  am say ing  we shou ld  

draw the  d is t inc t ion  a round th i s  par t i cu la r  mat te r  bu t  I  am 

a lso  very  in te res ted  to  hear  what  the  NPA i t se l f  

unders tands by  th is  because  there  were  par t i cu la r  

react ions the  s ide  o f  the  prosecutors  tha t  were  ass igned to  

ass is t  IP ID in  th is  par t i cu la r  invest iga t ion  in ,  you  know,  

the i r  react ion  in  re la t ion  to  the  second repor t .  

CHAIRPERSON:    No,  I  unders tand tha t  par t .  

MR NHLEKO:    Yes,  Cha i r.  10 

CHAIRPERSON:    Bu t  remember  tha t ,  as  I  unders tood your  

ev idence yesterday,  the  repor t  i s  no t  jus t  fo r  the  NPA,  i t  i s  

a lso  fo r  you,  as  Min is te r,  a t  the  t ime,  as  I  unders tood i t  

because you may  have to  make a  dec i s ion  w i th  regard  to  

d isc ip l ina ry  mat te rs .   So,  i s  tha t  cor rec t ,  i s  my 

unders tand ing  co r rec t?  

MR NHLEKO :    Look …[ in tervenes ]  

CHAIRPERSON :    I f  they  recommend d i sc ip l inary  ac t ion ,  I  

unders tood you to  say you wou ld  have to  make  those  

dec is ions i n  regard  to  d isc ip l ina ry  mat te rs  bu t  the  NPA 20 

wou ld  have to  make dec i s ions in  regard  to  

c r im ina l…[ in tervenes]  

MR NHLEKO :    On prosecutory  ma t te rs ,  yes .  

CHAIRPERSON :    Yes.   My unders tand ing  is  cor rec t?  

MR NHLEKO :      Yes.  
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CHAIRPERSON :    Okay,  so  I  am say ing  wh i le  the  NPA’s  

unders tand ing  o f  th is  quest ion  I  am ra is ing  m ight  a lso  be  

impor tan t  bu t  i t  is  impor tan t  a lso  in  regard  to  you because  

you were  expected to  make dec is ions in  regard  to  

d isc ip l ina ry  mat te rs  and when th is  i ssue o f  whether  the  

f i rs t  repor t  was f ina l  o r  no t  a r ises ,  so  i t  a r i ses  in  regard  to  

bo th  those who  were  supposed  to  make dec i s ions on  

cr im ina l  mat te rs  and you are  supposed to  make a  dec i s ion  

on  the  d i sc ip l inary  mat te rs .  

MR NHLEKO :    Yes.  10 

CHAIRPERSON :    So  your  own unders tand ing  becomes  

impor tan t  and tha t  i s  why I  posed the  quest ion  and I  inv i te  

your  own unders tand ing  what  i t  was.  

MR NHLEKO :    Yes,  Cha i r.  

CHAIRPERSON :    Because the  propos i t ion  I  am put t ing  is  

tha t  even i f  the  person g iv ing  the  repor t  does not  say  th i s  

one rep laces the  ear l ie r  one,  as  you have suggested,  I  am 

say ing  to  you,  what  about  the  propos i t ion  tha t  you may,  

when you read the  two repor ts ,  see tha t  they cannot  bo th  

be  in tended to  be  –  to  opera te  and to  be  va l id ,  on ly  one  20 

can and in  tha t  case I  want  to  pu t  the  propos i t ion  tha t  i t  

wou ld  be  reasonab le  to  th ink  you wou ld  say i t  i s  the  la tes t  

one tha t  must  be  in tended as  the  repor t  and the re fore ,  in  

tha t  case,  i t  rep laces the  ear l ie r  one,  they are  no t  meant  to  

be  –  you are  no t  supposed to  make a  dec i s ion  –  to  base  
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your  dec i s ions on  both  par t i cu la r l y  when they have mater ia l  

d i f fe rences.    

So my suggest ion  is  tha t  –  my suggest ion  to  you ,  

Mr  Nh leko,  i s  tha t  i f  you  g i ve  me a  repor t  today  and f i ve  

days l a te r  you g i ve  me another  one dated f i ve  days l a te r,  

on  the  same sub jec t  mat te r,  and you do not  make  a  no te  

fo r  me to  say I  must  ignore  the  f i rs t  one and you go away,  

i f  I  read both  and see tha t  there  are  d i f fe rences even 

w i thout  ask ing  you,  i t  i s  reasonab le  fo r  me to  th ink  tha t  I  

must  take  the  la te r  one as  in tended to  rep lace the  f i rs t  10 

one.   What  do  you say to  tha t  p ropos i t ion?  

MR NHLEKO :    Honourab le  Cha i rperson,  I  hea r  you but  s t i l l  

d isagree w i th  you  …[ in tervenes]  

CHAIRPERSON :    No,  no ,  th is  i s  the  oppor tun i ty  to  

d isagree w i th  the  Cha i rpe rson.  

MR NHLEKO :     Yes,  I  s t i l l  d isagree w i th  you,  Cha i r.  

CHAIRPERSON :    Because I  want  to  unders tand your  own 

approach and unders tand ing  how you approached the  

repor ts .   So i t  i s  impor tan t  fo r  me to  unders tand tha t .  

MR NHLEKO :    I  wou ld  say to  you,  Cha i r,  look  a t  i t  f rom an 20 

ang le  o f  a  person who has an ins t i tu t iona l  respons ib i l i t y,  

an  ins t i tu t iona l  respons ib i l i t y  and,  o f  course ,  in  th is  

de f in i t ion ,  I  am de l ibe ra te l y  exc lud ing  the  NPA because I  

th ink  you made a  genera l  po in t .   So we are  no t  ta lk ing  

about  the  spec i f i c  in  th is  regard ,  so  –  bu t  le t  me a lso  t r y  
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and be genera l .  

 So here  you a re ,  you are  a  manager  and a  

superv i sor  and your  subord ina te  has f i led  a  pa r t i cu la r  

repor t ,  le t  us  say some few weeks ago and th is  subord ina te  

says th is  repor t ,  th is  i s  how i t  i s  f ina l  and I  f ina l i sed i t ,  

okay?  But  then the  same subord ina te  comes back th ree  

weeks la te r  w i th  another  repor t  on  the  same sub jec t  mat te r  

and does not  re fe r  to  the  f i rs t  repor t  and says to  you here  

is  a  repor t ,  i t  i s  as  i f  i t  i s  a  new repor t ,  okay?  F i r s t l y,  that  

on  i t s  own,  there  is  someth ing  wrong w i th  tha t ,  w i th in  tha t  10 

approach,  comple te ly  wrong,  bu t  never the less .   Suppose I  

igno re  tha t  as  a  pe rson who ho lds  ins t i tu t iona l  

respons ib i l i t y  be ing  a  manager  o f  superv i sor  o f  sor t s ,  

superv i sor  o f  sor ts ,  now I  have got  take  a  dec is ion .   The 

d i lemma tha t  you  then have is  tha t  you have two repor ts  

be fore  you,  a l l  o f  them va l id ,  va l id  in  a  sense tha t  the  f i rs t  

one f i led  th ree  weeks ago has not  been w i thd rawn,  i s  s t i l l  

the  same.   Now you have a  second one wh ich  i s  no t  a  

cont inuat ion  or  supp lementary  to  the  f i rs t  one because tha t  

i s  a  d i f fe ren t  mat te r  i f  i t  i s  supp lementary,  i t  means 20 

cont inuat ion ,  so  you now have a  second one.   Now th is  

second one does  not  ta lk  to  the  f i rs t  one but  the  sub jec t  

mat te r  i s  the  same,  a l l  you  have are  mater ia l  fac ts  tha t  

have been removed f rom the  f i rs t  one to  const i tu te  th is  

one.  
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 The quest ion  is ,  in  the  execut ion  o f  your  du ty,  what  

do  you do?  Now i f  you assume –  i f  you  make the  assume,  

as  the  Cha i r,  in  p lace ,  I  can assure  you  o f  one th ing ,  you  

wou ld  be  in t roduc ing  ins t i tu t iona l  ins tab i l i t y  and tu rmoi l  

w i th in  tha t  very  same ins t i tu t ion  because you are  l i ke l y  to  

then say no ,  I  assume tha t  a  second repor t  i s  the  va l id  one  

and there fore  on  the  bas is  o f  wh ich  I  am mak ing  th is  

fo l low ing dec i s ions.   So you make your  dec is ions bu t  your  

dec is ions are  wrong because they cou ld  then a lso  be  

cha l lenged by  some o f  the  issues  ar is ing  ou t  o f  the  f i rs t  10 

repor t .  

 So your  dec is ion -mak ing  sha l l  a lways be contes ted  

and tha t  i s  why you need to  have abso lu te  c la r i f y  a round  

these pa r t i cu la r  mat te rs  and I  th ink  yourse lves,  as  lawyers ,  

I  th ink  you have a  te rm tha t  you use,  un-ambigu i ty,  

someth ing  l i ke  tha t ,  I  th ink  tha t  i s  b ig  Eng l ish  bu t  

never the less .    

 You know,  I  th ink  i t  i s  abso lu te l y  –  you must  have 

abso lu te  and abso lu te  c la r i t y  so  tha t  then you are  cor rec t l y  

empowered,  as  a  superv i so r,  and a  person who is  ho ld ing  20 

ins t i tu t iona l  respons ib i l i t y  to  be  ab le  to  execute  your  du ty  

and funct ion  o therwise  -   tha t  i s  my persona l  op in ion ,  on  

the  genera l ,  o f  course ,  as  per  the  p ropos i t ion  by  the  Cha i r.  

CHAIRPERSON :    Ja .   No,  I  unders tand you,  le t  me put  

th is .   I  th ink  I  sa id  yeste rday  when I  pu t  to  you the  
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p ropos i t ion  tha t  the  –  what  do  you say about  the  

propos i t ion  tha t  the  second repor t  may have been or  was  

not  and had to  rep lace the  f i rs t  one,  I  do  no t  necessar i l y  

mean tha t  i f  you  thought  there  was someth ing  wrong w i th  

the  f i rs t  repor t  o r  i f  you  thought  tha t  a r is ing  ou t  o f  you  

be ing  g iven two repor ts .  

MR NHLEKO :     Right .  

CHAIRPERSON :    The mere  fac t  tha t  the  second  one is  

taken as  rep lac ing  the  f i rs t  one may not  necessar i l y  mean 

tha t  you cannot  pursue anyth ing  tha t  you th ink  needs to  be  10 

pursued.  

MR NHLEKO :    R igh t .  

CHAIRPERSON :    You know,  i t  i s  s imp ly  to  say in  th is  

contex t  i t  i s  d i f f icu l t  fo r  me to  see how you cou ld  have 

thought  tha t  the  au thors  o f  the  repor t  in tended  you to  

regard  bo th  as  va l id ,  as  cont inu ing  to  be  the i r  repor t  

because they had ,  fo r  example ,  recommendat ions tha t  were  

in  conf l i c t  w i th  each o the r.    

So once you know tha t  the  one  repor t ,  the  la ter  

repor t ,  has a  ce r ta in  recommendat ion  tha t  i s  in  conf l i c t  20 

w i th  a  recommendat ion  or  tha t  was made in  the  f i rs t  repor t ,  

i t  seems to  me tha t  log ica l l y  you have to  say they  cannot  

be  in tend ing  tha t  bo th  must  be  taken as  va l id .    

What  you may s t i l l  say  is  okay,  I  accept  tha t  the  

second one is  your  f ina l  bu t  there  i s  some concern  I  have 
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and tha t  i s  why I  want  to  look  in to  someth ing .   I  do  no t  

have a  p rob lem tha t  you say you regard  th is  second  one as  

f ina l  bu t  tha t  does not  remove my concern  when I  look  a t  

what  has happened.  

MR NHLEKO :    Chai r,  le t  me t ry  and i l l us t ra te  th is  po in t ,  

maybe d i f fe ren t ly.   And I  w i l l  come c lose r  to  your  

p ro fess ion ,  okay?  

CHAIRPERSON :   Ja .   

MR NHLEKO :    So  you issue a  judgment  today and th is  

judgment  i s  based on ce r ta in  cons idera t ions and the  10 

process ing  up  unt i l  the  po in t  o f  an  o rder.   Three weeks  

la te r  –  I  do  no t  know why I  l i ke  th ree  weeks la te r  –  th ree  

weeks la te r,  the  same judge wr i tes  the  judgment  on  the 

same mat te r,  r igh t?   A r r i ves  on  a  d i f fe ren t  o rde r.   The  

mat te r  i s  the  same,  the  mater ia l  fac tors  a re  s t i l l  the  same,  

r igh t?   But  now what  you are  con f ron ted w i th  i s  tha t  r igh t  

a t  the  ta i l  end o f  the  judgment  you  have an o rde r.   The f i rs t  

o rder  looks d i f fe ren t  f rom the  second one.   

 Now to  a  person who is  the  rec ip ien t  o f  tha t  o rde r,  

what  i s  he  or  she supposed to  do?  Which  orde r  do  you 20 

then fo l low,  r igh t?   Now – and o f  course  I  am not  t ry ing  to  

say tha t  invest iga t ion  repor ts  a re  equ iva len t  to  judgments  

and orders  bu t  I  am t ry ing  to  i l l us t ra te  th is  po in t  tha t  you 

sha l l  a lways,  as  a  rec ip ien t  o f  e i ther  a  repor t  and/or  and 

order  l i ke  tha t ,  have a  prob lem in  te rms o f  wh ich  is  wh ich  
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then between the  two.   But  you are  a lso  l i ke ly  to  ask  

yourse l f  one log i ca l  quest ion  f low ing f rom tha t  i ssue and  

tha t  i s ,  how come th is  o rde r  d i f fe rs  f rom the  o ther?   What  

a re  the  mater ia l  fac to rs  tha t  b rought  about  th is?    

 Now –  and tha t  i s  why I  sa id  respect fu l l y  I  p robab ly  

d isagree w i th  the  Cha i r  because the  example  tha t  you are  

mak ing  is  o f  a  genera l  na ture ,  i t  i s  any o the r  repor t  l i ke  a 

newspaper  a r t i c le  and so  on .    

 But  now we a re  ta lk ing  abou t  ins t i tu t ions  o f  

governance wh ich  have got  to  be  –  the i r  work  must  be  10 

executed exp l i c i t l y,  [ ind is t inc t ]  20.50  and c lea r,  you  know?  

That  i s  the  th ing .   So I  am not  sure  tha t  I  am sat is f ied  w i th  

the  Cha i r ’s  …[ in tervenes]  

CHAIRPERSON :    I  th ink  we are  very  c lose  to  see ing  the  

mat te r  in  the  same way but  I  th ink  there  is  jus t  a  l i t t le  b i t  

o f  –  there  is  a  po in t  where  we may  not  be  see ing  i t  exact ly  

the  same but  le t  me make th is  po in t .   Wi th  regard  to  a 

judgment ,  judges  change the i r  judgments  a l l  the  t ime as  

long as  the  judgments  have not  been handed down,  okay?   

 Once they have  been handed down,  they may  20 

cor rec t  cer ta in  t h ings,  no t  substance,  okay?  Bu t  be fore  

they are  handed down you chop and change.   Somet imes  

f i ve  days be fore  the  da te  when you are  go ing  to  hand i t  

down,  you  are  go ing  th i s  way and one day before  handed 

down you rea l i se  no ,  no ,  no ,  no ,  no ,  I  am comple te l y  
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wrong,  you go th i s  way.   So peop le  do  not  know how much 

you agon ised and took d i f fe ren t  tw is ts  and tu rns  be fore  

u l t imate ly  you handed down.    

Now in  the  case o f  the  invest iga t i on  repor t ,  one,  my 

unders tand ing  is  tha t  they presented the  second  repor t  

be fore  you cou ld  make any dec i s ion  on  d isc ip l inary  

mat te rs ,  they p resented the  second repor t  be fore  t he  NPA 

cou ld  make any dec i s ions,  you know?  So i t  may be tha t  as  

long as  the  powers  tha t  be  have not  made any dec i s ions i t  

shou ld  no t  be  a  prob lem but  i f  they  have a l ready made  10 

dec is ions i t  m igh t  be  a  d i f fe ren t  i ssue but  I  sa id  ea r l ie r  on ,  

whethe r  you take  the  repor t ,  the  second repor t  as  f ina l  on  

–  as  the  f ina l  one  or  no t ,  I  am not  necessar i l y  say ing  tha t  i f  

when you look a t  what  i s  sa id  in  the  f ina l  repor t  and you 

look a t  what  i s  sa id  in  the  ear l ie r  repor t ,  you cannot  pursue  

an issue tha t  you  th ink  you shou ld  be  pursued.    

So I  am work ing  on  the  bas is  tha t  even i f  you 

accept  tha t  the  second repor t  i s  f ina l ,  tha t  shou ld  no t  

necessar i l y  mean  tha t  you cannot  pursue and i ssue  tha t  i s  

o f  concern  to  you ar is ing  f rom look ing  a t  the  two  repor ts  20 

bu t  s t i l l  accept ing  tha t  the  f ina l  one  is  the  same.   So tha t  i s  

where  I  am.   I  th ink  we are  c lose ,  we p robab ly  –  you might  

no t  agree and I  m ight  be  wrong but  I  th ink  I  am not  as  fa r  

apar t  as  we might  seem.  

MR NHLEKO :    Okay,  I  hear  you,  Cha i r.  
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CHAIRPERSON :    Ja ,  okay,  a l r igh t .   Mr  Hu l ley?  

ADV HULLEY SC :    Thank you,  Mr  Cha i r.   Jus t  to  be  c lear  

about  the  quest ion  o f  the  amendment  o f  repor ts ,  e tce te ra ,  I  

had asked you whether  tha t  was a  genera l  p ropos i t ion  or  

whethe r  you were  ta lk ing  spec i f i ca l l y  about  the  amendment  

o f  repor t s  in  re la t ion  to  IPID but  I  want  to  ask  you a  

s l igh t ly  d i f fe ren t  quest ion  bu t  on  the  same propos i t ion .    

I s  there  anyth ing  w i th in  government ,  e i ther  a  

s ta tu te ,  a  regu la t ion  or  s tandard  opera t ing  procedure ,  a  

manua l  tha t  s t ipu la tes  tha t  be fo re  you amend a  repor t  o r  10 

be fore  you produce a  second repor t  on  the  same top ic  

covered by  the  f i rs t  repor t  you mus t  re fe r  to  the  f i rs t  repor t  

and ident i f y  to  what  ex ten t  and why you have – i dent i t y  to  

what  ex ten t  you have changed the  f i rs t  repor t  and  why you  

have done so?  

MR NHLEKO :    No,  le t  me re fer  to  p rac t ice  because I  wou ld  

no t  reca l l  o f  course  the  app l i cab le  sor t  o f  regu la t ions  

and/or  po l i cy  regu la t ions and o r  po l i cy  pos i t ions  bu t  

p rac t ice  has i t  in  tha t  i f  you  produce a  repor t  as  conta ined 

in  what  i s  commonly  known as a  submiss ion  fo r  an  example  20 

and someth ing  changes,  whether  you want  to  upda te  tha t ,  

you w i l l  need to  p roduce another  repor t  in  re la t ion  to  the  

f i rs t  submiss ion  tha t  you wou ld  have made and po in t ,  you  

know,  and re fer  to  i t  in  very  d i rec t  te rms tha t  th is  repor t  

tha t  you are  now f i l i ng  i s  in  re la t ion  to  submiss ion 
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whatever  quote  o f  the  submiss ion  there  and the  t i t le  o f  the 

submiss ion  and tha t  you are  amend ing i t  in  respect  o f  

whatever  the  issues are  tha t  you wou ld  then ident i f y  in  

your  new submiss ion .    

So tha t  i s  what  p rac t ice  i s  and,  o f  cou rse ,  I  have  

not  worked fo r  each and every  government  depar tment  bu t  

a t  leas t  in  the  areas tha t  a re  func t ioned I  know tha t  tha t  i s  

the  case.  

ADV HULLEY SC :    I  am go ing  to  fo l low up on tha t .   I s  

there  a  ru le  o r  p rac t ice ,  s ta tu tor ia l  regu la t ion  wh ich  10 

s t ipu la tes  tha t  i f  one does not  fo l low th i s  p rac t ice  o f  wh ich  

you speak,  tha t  g ives  r i se  to  m isconduct  and poss ib ly  

c r im ina l  m isconduct?  

MR NHLEKO :    Cha i r,  tha t  rea l l y  depends on what  each 

mat te r  wou ld  be  conta ined in  such a  submiss ion  and the  

grav i t y  thereof ,  I  mean,  rea l l y,  so… 

ADV HULLEY SC :    I  am actua l l y  pu t t ing  i t  a t  the  very  

genera l  leve l ,  I  am ask ing  you i s  there  a  ru le ,  e i the r  a  ru le  

tha t  i s  conta ined in  some ins t rument ,  whethe r  i t  be  a 

s ta tu te ,  a  manua l ,  a  regu la t ion  wh ich  s t ipu la tes  tha t  the 20 

mere  fa i lu re  to  fo l low th is  p rac t ice  o f  wh ich  you speak,  the  

mere  fa i lu re ,  does not  mat te r  wha t  the  content  i s ,  o r  does  

not  mat te r  what  the  ex ten t  i s ,  the  mere  fa i lu re  const i tu tes  

m isconduct  o r  const i tu tes  a  c r im ina l  o f fence.  

MR NHLEKO :    Look,  Mr  Hu l ley,  the  – i t  wou ld  rea l l y  
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depend on the  po l i cy  f ramework  and out look o f  each g iven  

government  ins t i tu t ion  par t i cu la r ly  conta ined in  your  

s tandard  opera t ing  procedures.    

I t  i s  poss ib le  tha t  another  depar tment ,  depend ing  

on what  tha t  depar tment  wou ld  be ,  i t  wou ld  maybe  in  the  

s tandard  opera t ing  procedure  re fe r  to  a  m isrepresenta t ion  

o f  fac ts  o r  repor t s  o r  repor ts  o r  whatever  the  case  is  and  

there fo re ,  i f  tha t  i s  so ,  tha t  can then be g rav i ta ted  to  an  

area o f  m isconduct  as  an  when,  fo r  ins tance,  an  employee  

wou ld  have commi t ted  such an a l leged sor t  o f  o f fence.  10 

 So –  and tha t  i s  why I  do  no t  want  to  ta lk  about ,  you 

know,  whether  ru les ,  regu la t ions and/o r  leg is la t ion  in  

government  because,  you know,  I  mean,  rea l l y  tha t  i s  ve ry  

broad.  

ADV HULLEY SC :    Thanks.   But  o f  course ,  the  propos i t ion  

tha t  you advanced and on the  example  tha t  you use o f  a  

m isrepresenta t ion ,  tha t  s tands on a  comple te l y  d i f fe ren t  

foo t ing .    

 What  you mean there  is  tha t  when  you s ta te  one th ing ,  

you make i t  a  s ta tement  about  one th ing ,  whethe r  i t  has  20 

been in  the  repor t ,  whethe r  i t  has  been a  verba l  s ta tement ,  

when tha t  th ing  -  tha t  you know tha t  th ing  to  be  fa lse ,  tha t  

wou ld  then amount  to  a  m isrepresenta t ion ,  whether  i t  i s  a  

m isrepresenta t ion  tha t  i s  ac t ionab le  in  the  sense tha t  i t  i s  

a  d isc ip l ina ry  in f rac t ion  wou ld  o f  cou rse  depend on the  
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con tent  o f  the  m isrepresenta t ion  and i t s  mater ia l i t y  to  a  

workp lace.   In  o ther  words,  i t  i s  on  a  mat te r  o f  –  tha t  i s  on  

a  mat te r  re la t ing  to  your  du t ies .  

MR NHLEKO:    No,  I  hear  you Mr  Hu l ley,  bu t  I  was jus t  

mak ing  an examp le .  

ADV HULLEY SC:    Thanks.  

MR NHLEKO:    In  te rms o f  what  cou ld  a l so  poss ib ly  be  

sa id  in  a  se t  o f  s tandard  opera t ing  procedures,  and/or  

po l i cy  o f  a  par t i cu la r  ins t i tu t ion .  

ADV HULLEY:    I  want  to  dea l  w i th  a  s l igh t ly,  o r  move on  10 

to  a  d i f fe ren t  top ic ,  I  mean,  you were  the  Min is te r  o f  

Po l i ce ,  now one o f  the  issues tha t  had been ra i sed by  Mr  

McBr ide  when he  came in to  your  o f f i ce  somet ime in  March 

o f  2014 was immedia te l y  to  ident i f y,  once he was to ld  tha t  

Cr ime In te l l igence had been invo lved in  th is  invest iga t ion ,  

he  found tha t  par t i cu la r ly  s t range.   I f  I  unders tand h im  

cor rec t ly,  he  was say ing  tha t  i t  was  s t range a t  two leve ls ,  i t  

was s t range tha t  Cr ime In te l l igence had been invo lved in  

an  invest iga t ion  a t  a l l  because Cr ime In te l l igence  doesn ’ t  

rea l l y,  to  use the  language,  car ry  a  docket ,  they  don ’ t  20 

invest iga te  c r im ina l  m isconduct .   Cr ime In te l l igence  

gathers  in fo rmat ion ,  they ga ther  and they pass i t  on  to  

some o f  the  o the r  s t ruc tures  w i th in  the  SAPS,  wou ld  tha t  

be  a  fa i r  comment?  

MR NHLEKO:    Look,  I  th ink  i t  i s ,  I  th ink  i t ’s  a lso  a  mat te r  
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tha t ,  in  the  f i rs t  repor t  o f  the  c iv i l ian  sec re ta r ia t  o f  the  

po l i ce  in  2013,  no  2012,  i f  I ’m  not  m is taken,  does re fer  to  

the  mat te r  hav ing  been p icked up by  Cr ime In te l l igence and  

so  on  and I  th ink  tha t ’s  when the  Min is te r,  be fore  I  came 

in ,  took a  dec i s ion  to  then re fer  the  mat te r  to  IP ID but  a lso  

a t  the  ear l ie r  s tages when Ms Koek i  Mbek i  was the  Act ing  

Execut ive  D i rec tor  then there  was some invo lvement  o f  a  

person f rom Cr ime In te l l igence in  th is ,  fo r  how long,  I  don ’ t  

know but  by  –  you know a t  some po in t  tha t  person 

w i thdrew.   So,  the  issue o f  the  invo l vement  o f  Cr ime  10 

In te l l igence d id  no t  necessar i l y  a r ise  around  about  

February  or  March o f  2014,  I  th ink  i t  was a  mat te r  t ha t  was  

there ,  long before  the  conc lus ion  o f  the  repor t  by Mr  Khuba  

on the  22 n d  o f  January  2014.   So –  and I  th ink  there ’s  

someth ing  tha t  I  must  have seen somewhere  by  Ms Koek i  

Mbek i  ta lk ing  exact ly  to  tha t  i ssue,  the  dec i s ion  be ing  

taken tha t ,  then Cr ime In te l l igence needed to  be ,  whoever 

person was needed to  s tand ou t  and away out  o f  the 

invest iga t ive  work  tha t  IP ID was conduct ing .  

ADV HULLEY:    Bu t  be fore  I  dea l  w i th  tha t  response,  I  jus t  20 

want  to  unders tand,  wou ld  i t  be  fa i r  to  say tha t  Cr ime 

In te l l igence is  a  body o r  a  s t ruc tu re  w i th in  the  SAPS tha t  

ga thers  ev idence  or  ga the rs  in fo rmat ion  and the  pass i t  on  

to  o ther  bod ies  or  o the r  s t ruc tures  w i th in  the  SAPS,  they 

don ’ t  car ry  docke ts?  
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MR NHLEKO:    Ja  I  th ink  you ’ re  cor rec t  w i th  the  except ion  

tha t  you cor rec ted  yourse l f  there  cor rec t l y,  they  don ’ t  

ga ther  ev idence,  they ga the r  in fo rmat ion .  

ADV HULLEY:    Thanks fo r  tha t  cor rec t ion .   Now the  

person you ’ re  speak ing  o f  i s  a  cer ta in  Co lone l  Moukangwe,  

i f  my memory  serves me cor rec t ly.  

MR NHLEKO:    R igh t .  

ADV HULLEY:    Now –  in  fac t  Co lone l  Moukangwe d idn ’ t  

w i thdraw f rom the  mat te r,  as  you suggest ,  he  was invo lved  

in  the  mat te r  r igh t  up  un t i l  the  mat te r  was be ing  dea l t  w i th  10 

by  Mr  Khuba and  he ass i s ted  Mr  Khuba th roughout  and he  

was ins t ruc ted  by  Ms Koek i  Mbek i  to  have Mr  Khuba or  to  

have Co lone l  Moukangwe ass i s t ing  h im a t  a l l  s tages.   

Would  tha t  be ,  fo r  you,  wou ld  tha t  be  prob lemat ic?  

MR NHLEKO:    Look,  I  th ink  tha t  de ta i l ,  you  know,  as  and 

when my unders tand ing  is  tha t  you cou ld  be  in  the  process,  

Cha i r,  o f  tak ing  a  dec is ion  to  inv i te  Ms Mbek i  here  because 

I  th ink  she wou ld ,  you know,  we l l  pos i t ioned to  c la r i f y  that  

par t i cu la r  po in t .  

CHAIRPERSON:    Ja  I  th ink  tha t  Ms Mbek i  shou ld  come in ,  20 

come and tes t i f y,  ac tua l l y.   I  was surpr i sed tha t ,  yes terday 

Mr  Hu l ley  you were  to ld  tha t  her  a f f idav i t  i s  s t i l l  no t  f ina l .   

About  a  year  ago I  sa id  he r  a f f idav i t  shou ld  be  obta ined but  

I  th ink  the  reason why Mr  Hu l ley  ra ises  th is  w i th  you might  

be  the  same reason tha t  I  wanted to  ra i se  some o f  the  
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i ssues inc lud ing  –  the  invo lvement  o f  Mr  Moukangwe wi th  

you.   I  th ink  he  ra ises  i t  w i th  you because the  invo lvement  

o f  Cr ime In te l l igence or  somebody f rom – or  the  

invo l vement  o f  Cr ime In te l l igence pr io r  to  an  i nvest iga t ion ,  

because as  I  unders tand the  pos i t ion ,  Cr ime In te l l igence 

had conducted some invest iga t ion  on  th i s  rend i t ion  issue  

before  the  mat te r  was handed over  to  IP ID and then when  

i t  was handed over  to  IP ID Mr  Moukangwe,  f rom Cr ime  

In te l l igence or  Mr  Khuba was to ld  tha t  he  was go ing  to  

conduct  the  invest iga t ion  w i th  Mr  Moukangwe and i t  10 

appears  f rom Mr  Khuba ’s  a f f idav i t  tha t  the  jus t i f i ca t ion  tha t  

was put  fo rward  was tha t ,  because Mr  Moukangwe had  

done qu i te  a  lo t  o f  invest iga t ion  so  he  shou ld  be  capta in  in  

the  invest iga t ion  even when the  invest iga t ion  was be ing  

conducted by  IP ID.   So,  my concern  i s ,  why wou ld  Cr ime 

In te l l igence,  who a re  no t  supposed to  conduct  

invest iga t ions,  one,  conduct  an  invest iga t ion  in  th is  case,  

two,  remain  so  i n te res ted  in  th is  invest iga t ion  tha t  one o f  

the i r  own must  ass i s t  o r  be  par t  o f  the  invest iga t ion  even  

when the  invest i ga t ion  is  under  the  ausp ices o f  IP ID.  So,  20 

Mr  Hu l ley  w i l l  you  say,  you might  have a  d i f fe ren t  concern  

bu t  tha t ’s  the  concern ,  the re  are  many o ther  fea tu res  and 

maybe we ’ l l  ta lk  about  them,  wh ich  makes one say,  bu t  why  

was –  why were  th ings happen ing  the  way i t ’s  suggested,  

were  happen ing  i n  regard  to  th i s  i nvest iga t ion?  Of  course ,  
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I  have not  heard  everybody,  maybe when I  hear  w i tnesses 

who have not  come –  who have not  been heard  ye t ,  l i ke  Ms  

Mbek i  cer ta in  th ings w i l l  beg in  to  make sense.   So,  bu t  

un t i l  tha t  happens there  are  cer ta in  fea tures  where  you  

say,  bu t  why was th is  happen ing .   So,  I  th ink ,  fo r  me tha t  i s  

one o f  the  issues to  say,  you,  hav ing  been Min is te r  o f  

Po l i ce  you ’d  be  ab le  to  say,  we l l  to  me i t  doesn ’ t  look  

s t range tha t ,  one,  Cr ime  In te l l igence conducted 

invest iga t ion  on  th is  i ssue a t  a l l  o r  two,  i t  doesn ’ t  –  there ’s  

no th ing  s t range tha t  somebody f rom Cr ime In te l l igence  10 

cont inued to  be  par t  o f  the  inves t iga t ion  even when the  

invest iga t ion  was done by  IP ID because o f  th is  

unders tand ing  tha t  I  have or  you  might  say,  i t  a lso  looks  

s t range to  me.   So tha t ’s  my –  tha t ’s  what  I ’d  l i ke  to  hear  

f rom you,  whethe r  you –  what  your  own react ion  i s  when 

you hear  tha t  th is  was the  case.  

MR NHLEKO:    No,  honourab le  Cha i rperson,  I  th ink ,  in  a 

way you have a lso  answered yourse l f  tha t  the  opera t ives  

as  and when they  appear  he re  f rom an opera t iona l  po in t  o f  

v iew,  they ’ l l  be  ab le  to  g ive  you fu r the r  de ta i l ,  fo r  an  20 

example .   So,  i t ’s  poss ib le  tha t  they w i l l  be  ab le  to  say to  

you,  as  Cha i r  o f  th is  Commiss ion  and say,  we had th is  

much amount  o f  in fo rmat ion  co l lec ted  but  these were  the  

dynamics  and n i t t y  g r i t t y ’s  tha t  a lso  invo l ved tha t  there  

were  cer ta in  a reas tha t  cou ld  on ly  be  opened,  p rec i se l y  
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because,  you know,  they knew us or  i t  was us  who had th is  

in fo rmat ion  fo r  us  to  be  ab le  to  access cer ta in ,  whatever  

bu t  tha t ’s  the  k ind  o f  opera t iona l  de ta i l  tha t ,  in  my v iew,  as  

and when the  co r rec t  peop le  a t  an  opera t iona l  leve l ,  a re  

here  and –  and  I ’m l i k ing  to  the  po in t  tha t  the  Cha i r  

cor rec t l y  sa id ,  and sa id  look you ’ve  no t  heard  everybody 

i t ’s  –  there fore ,  i t ’s  l i ke ly  tha t  as  and when we draw in  

most  o f  these ind iv idua ls  tha t  were  invo l ved  in  th is  

invest iga t ion  and  maybe co l lec t ion  a t  some po in t  and so  

on ,  tha t  mat te r  w i l l  be  c la r i f ied .  10 

CHAIRPERSON:    Bu t  what  I  wou ld  l i ke  you to  he lp  me wi th  

i s  whethe r,  as  somebody who was  Min is te r  o f  Po l i ce  fo r  a  

cer ta in  pe r iod ,  whether  you regard  i t  as  normal  fo r  Cr ime 

In te l l igence,  one,  to  conduct  an  invest iga t ion  as  opposed  

to  ga the r ing  in fo rmat ion ,  I  th ink  you made tha t  d is t inc t ion  

ear l ie r  on  and two,  to  be  par t  o f  an  invest iga t ion  tha t  i s  

conducted by  IP ID,  i s  tha t  someth ing  tha t  wou ld  happen in  

the i r  no rmal  –  in  the  course  o f  the i r  work ,  as  fa r  as  you 

know? 

MR NHLEKO:    Look,  I  wou ldn ’ t  know,  as  fa r  as  I  know but  20 

I  th ink  th is  quest ion  tha t  the  honourab le  Cha i r  i s  pos ing  is  

a  re levant  quest ion .   I t ’s  re levant  in  the  sense tha t  i t  rea l l y  

depends on what  the  issues were ,  I  suppose,  you know but  

i f  we –  you had  to  ask  me a t  a  genera l  leve l  you are  

mak ing  an enqu i ry  fo r  an  example ,  I ’m jus t  mak ing  –  th is  i s  
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now a  genera l  th ing ,  you are  mak ing  an enqu i ry  about  a  

cer ta in  mat te r  bu t  I  happen – I ,  who ’s  ou ts ide  o f  your  

funct ion ,  I  happen to  be  ho ld ing  a  par t i cu la r  in fo rmat ion  

okay,  I  th ink  i t  wou ld  make sense  tha t  I  wou ld  have to  go  

coopera te  w i th  you and say,  I  hand  over  th is  in fo rmat ion  to  

you,  to  ass i s t  you in  your  enqu i ry  o r  invest iga t ion  tha t  you 

are  mak ing .   Now,  i t ’s  then the  quest ion  o f  opera t iona l  

de ta i l  o f ,  do  I  con t inue to  be  invo l ved w i th  you fo r  whatever  

the  reasons are  because i t  rea l l y  depends on the  na ture  

and the  we igh t  o f  tha t  in fo rmat ion ,  I  suppose,  and to  what  10 

ex ten t  do  I  cont inue to  ass i s t  you in  your  invest iga t i on  and 

my unders tand ing  is  tha t  i f  you  look a t  the  h is to r ica l ,  sor t  

o f  repor ts  a round th is  i ssue,  Cr ime In te l l igence is  

ident i f ied  as  ass is t ing  in  the  invest iga t ion ,  no t  tha t  they  

were  conduct ing  the  invest iga t ion .  So,  the  inves t iga t ion  

was conducted by  IP ID but  fo r  whatever  the  reasons were ,  

maybe they were  opera t iona l  reasons,  whether  they were  

sound or  no t  so  sound,  I  th ink  opera t ives  in  tha t  regard  

wou ld  be  ab le  to  shed some l igh t .  

CHAIRPERSON:   Bu t  in  te rms o f  the  scope o f  the i r  work ,  20 

you are  no t  ab le  to  say,  whethe r  th is  wou ld  no rmal ly  fa l l  

w i th in  the i r  scope  o f  work?   

MR NHLEKO:    You mean in  te rms o f  the i r  scope o f  the i r  

work  they wou ld  no t  be  conduct ing  invest iga t ions,  they 

wou ld  be  co l lec t ing  in fo rmat ion ,  they wou ld  no t  be  
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invest iga t ing  po l i ce  m isconduct ,  fo r  an  example  

CHAIRPERSON:    Yes,  I  th ink  tha t ’s  –  tha t  answers  my  

quest ion .  

MR NHLEKO:    Okay.  

CHAIRPERSON:    I  jus t  ment ion ,  fo r  what  i t ’s  wor th ,  and 

you probab ly  can ’ t  say  anyth ing  about  i t ,  bu t  i t  jus t  adds to  

fea tures  tha t  make the  invo l vement  o f  the  Cr ime 

In te l l igence,  fea tures  tha t  make th is  invest iga t ion  s t range  

or  the i r  in te res t  in  the  mat te r,  s t range tha t  accord ing  to  Mr  

Khuba,  in  h is  a f f idav i t ,  one,   Ms Mbek i  –  Koek i  Mbek i  to ld  10 

h im to  keep the  invo l vement  o f  Mr  Moukangwe secre t .   

Two,  accord ing  to  Mr  Khuba…[ in te rvenes] .  

MR NHLEKO:    I ’m  sor ry  Cha i r,  so r ry  to  d is tu rb  you ,  keep  

the  invo l vement  o f  Mr  Moukangwe,  tha t ’s  the  par t  –  there ’s  

a  par t  tha t  I  cou ldn ’ t  –  I  heard  about  Moukangwe,  yes.   

CHAIRPERSON:    Yes,  I ’m  sor ry,  I ’m  say ing ,  acco rd ing  to  

Mr  Khuba ’s  a f f idav i t  one o f  the  s t range th ings fo r  me is  

tha t  acco rd ing  to  h im Ms Koek i  Mbek i  to ld  o r  i ns t ruc ted  Mr  

Khuba to  keep the  invo l vement  o f  Mr  Moukangwe secre t  in  

the  invest iga t ion .  20 

MR NHLEKO:    Oh okay.  

CHAIRPERSON:    Yes,  tha t ’s  one.   Two,  Mr  Khuba says in  

h is  a f f idav i t ,  Mr  Moukangwe asked h im to  use cer ta in  emai l  

addresses when send ing  documents  abou t  th is  

invest iga t ion  bu t  what  i s  s t range is  tha t  he  d idn ’ t  want  Mr  
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Khuba to  send h im those documents  or  emai l s  to  h is  

o f f i c ia l  emai l  address,  he  gave h im a  cer ta in  emai l  

address,  I  ge t  the  impress ion  f rom what  Khuba says in  h is  

a f f idav i t  tha t  i t  m igh t  no t  have,  even been h is  persona l  

emai l  address,  he  ins is ted  they shou ld  no t  be  sen t  to  h is  

o f f i c ia l  emai l  add ress.  So,  there  are  o ther  fea tures  tha t  a re  

s t range  fo r  me but  I ’m  say ing  –  I ’m  ment ion ing  th is  you 

probab ly  can ’ t  comment  on  them.  

MR NHLEKO:    I  hea r  you Cha i r  bu t  there ’s  hard l y  anyth ing  

tha t  I  can answer  about  tha t  ja ,  no  thank you ve ry  much.  10 

CHAIRPERSON:    Thank you,  Mr  Hu l ley.  

ADV HULLEY:    Thank you Mr  Cha i r,  i t  i s  o f  fu r ther  

concern…[ in tervenes] .    

CHAIRPERSON:    I ’m  sor ry  I  th ink  Mr  Mokhar i  has  

someth ing  …[ in te rvenes] .  

MR MOKHARI:    Be fore  Mr  Hu l ley  pu ts  a  quest ion ,  fo r  

purposes o f  a r rang ing  my day,  I  see tha t  we are  no  longer  

s t i ck ing  to  the  t imes tha t  we ’ve  spoken about  yes terday,  I  

had to  a r range  my day in  such a  manner  tha t  I  

accommodated the  proceed ings cont inued today,  on  the  20 

bas is  o f  what  was sa id .   I  moved  my commi tments  to  the  

a f te rnoon two o ’c lock  and fou r  o ’c lock  and – so  i f  I  may be 

to ld  aga in  tha t  we a re  go ing  to  go  on  so  tha t  I  can be 

aga in ,  then I  mean,  sh i f t  my commi tments .  

CHAIRPERSON:    No,  I ’m  te r r ib ly  sor ry  Mr  Mokhar i  ac tua l l y  
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about  ha l f  past  e leven I  thought  o f  ra is ing  the  issue but  I  

th ink  someth ing  happened and I  fo rgo t .   I  d id  say tha t  we 

have got  to  f in ish  w i th in  two hours  and in  seven minutes  

t ime i t  w i l l  be  two hours ,  I  th ink  bu t  i t ’s  qu i te  c lea r  we are  

no t  done.   I  a lso  s t i l l  have got  qu i te  some ques t ions,  I  

th ink  as  fa r  i s  today is  concerned every th ing  has been  

go ing  sa t is fac tor i l y  in  te rms o f  everybody has been dea l ing  

w i th  mat te rs  the  way I  expected so  there  has been 

coopera t ion  f rom a l l  s ides.   Le t  us  ta lk  about  what  shou ld  

happen and –  I  know tha t  Mr  Nh leko wanted to  ge t  done 10 

and tha t ’s  why we have moved and Mr  Mokhar i  a lso  wanted 

th is…[ in tervenes] .  

MR MOKHARI:    I  th ink  a l l  I  need to  know Cha i r,  i s  how 

much more  t ime so  tha t  I ’m  ab le  to  move my commi tments  

tha t ’s  a l l  tha t  I  need.  

CHAIRPERSON:    Wel l  le t ’s  ta lk  about  tha t ,  do  we –  Mr 

Hu l ley  what  i s  your  own sense,  we  have got  to  do  jus t i ce  in  

the  end but  we must  no t  take  too  l ong but  we must  s t i l l  do 

jus t i ce .  

ADV HULLEY:    Obv ious l y  when I  fo rmula te  an  assessment  20 

o f  t ime,  I  do  so  w i th  re ference to  the  quest ions tha t  I ’ ve  

go t  and the  response wh ich  I  th ink  w i l l  be  accura te  

acco rd ing  to  th is .   Somet imes i f  the  response i s  d i f fe ren t  i t  

m igh t  take  me down a  d i f fe ren t  pa thway but  speak ing ,  

genera l l y,  I  wou ld  have thought  tha t  two and a  ha l f  hours  –  
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the  assessment  o f  two and a  ha l f  hours  yesterday wou ld  

have been a  fa i r  assessment .   There ’s  been  a  few 

d is tu rbances today,  no t  necessar i l y  re la ted  to  Mr  Nh leko 

you know,  bu t  there  have been a  few d is tu rbances.   The 

po in t  I ’m  mak ing ,  s imp ly  i s ,  tha t  I  th ink  I ’ ve  s t i l l  go t  –  

essent ia l l y  about  th ree  broad issues tha t  I  s t i l l  need to 

d iscuss.   A lo t  o f  i t  i s  a l ready dea l t  w i th  in  the  a f f idav i t  bu t  

I  need to  ge t  c la r i t y  on  exact ly  what  i s  be ing  sa id  w i th  

re ference to  the  a f f idav i t .   So,  to  answer  your  quest ion  Mr  

Cha i r,  I  wou ld  have imag ined tha t  i f  every th ing  goes 10 

accord ing  to  the  way I ’ ve  fo rmula ted  i t  in  my head i t  wou ld  

take  about  an  hour  and a  ha l f  a t  most .  

CHAIRPERSON:   Sor ry  jus t  repeat  tha t?   

ADV HULLEY:    What  I ’m  say ing  is  tha t  my assessment  

based on the  quest ions tha t  I  wou ld  ask  and the  answers  

tha t  I  an t ic ipa ted  get t ing ,  I  wou ld  have assessed tha t  i t ’s  

round about  an  hour  and a  ha l f  bu t  somet imes the re ’s  an  

exp lanat ion  tha t  comes…[ in tervenes] .  

CHAIRPERSON:    And somet imes the  Cha i rpe rson a lso  has  

quest ions.  20 

ADV HULLEY:    I  d idn ’ t  say  tha t  Mr  Cha i r.  

CHAIRPERSON:    I  th ink  I  can see  you a re  d ip lomat ic .  

MR MOKHARI:    Ac tua l l y,  when he  says an  hour  and a  ha l f  

then we must  pu t  th i r t y  m inutes  o f  the  Cha i rpe rson.  

CHAIRPERSON:    No,  no  tha t ’s  t rue .  
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MR MOKHARI:    No,  no  Cha i r  tha t ’s  a l l  tha t  I  wanted jus t  

an  ind i ca t ion…[ in tervenes] .  

CHAIRPERSON:    Wel l  the  reason  why I ’m tak ing  longer  to  

answer  tha t  ques t ion  on  your  pa r t ,  i s  tha t  I  rea l i sed tha t  

th is  i s  qu i te  an  impor tan t  th ing  and i t ’s  qu i te  obv ious f rom 

Mr  Nh leko ’s  s ta tements  over  the  past  two days tha t  a lso  he  

regards th i s  as  very  impor tan t  so  i t  shou ld  be  dea l t  w i th  

p roper ly.   So,  I ’ ve  been –  I ’ ve  been th ink ing  about  whethe r  

we shou ldn ’ t  run  away f rom the  idea tha t  we might  no t  

f in ish  so  tha t  when he comes back to  c ross-examine Mr  10 

McBr ide ,  we can  make space fo r  h im to  f in ish  f i rs t .   So 

tha t ’s  why I  cou ldn ’ t  –  I  d idn ’ t  want  to  immedia te ly  answer  

you,  I  know tha t  he  m ight  have someth ing  to  say  bu t  Mr  

Mokhar i  do  you have someth ing  to  say,  even though he  

might  have someth ing  d i f fe ren t  to  say?  

MR MOKHARI:    No,  yes ,  I ’m  say ing  tha t  my quest i on  was 

on ly  in  re la t ion  o f  me then ar rang ing  my a f fa i rs  fo r  today,  

no t  tha t  I  was say ing  tha t  –  so  I  jus t  want  to  know because 

i t  w i l l  be  un fa i r  o f  me to  s i t  here  wh i ls t  I ’ ve  a r ranged w i th  

peop le .   So,  a l l  tha t  I  needed was ,  now tha t  you ’ve  g iven  20 

me the  ind ica t ion ,  so  dur ing  lunch t ime I ’m ab le  then to  

s imp ly  then rea r range my a f fa i rs .   So I ’m  not  say ing  tha t  

we shou ld  no t  cont inue unt i l  we f in ish  bu t  I ’ l l  p re fer  tha t  we 

run  and we f in ish  w i th  h im so  tha t  when we come to  c ross-

examine we cross-examine the  McBr ide  he ’s  go ing  to  be  



29 JULY 2020 – DAY 240 
 

Page 74 of 239 
 

c ross-examined by  many peop le  then th is  may,  aga in ,  

d is tu rb  –  and he has to  come f rom KZN a l l  the  t ime.  

CHAIRPERSON:    Yes,  yes ,  Mr  Nh leko…[ in tervenes] .  

MR MOKHARI:   So ,  i f  you  can jus t  p roceed on tha t  bas i s .   

CHAIRPERSON:    Yes,  Mr  Nh leko you wanted  to  say 

someth ing ,  you ra ised your  hand?  

MR NHLEKO:    No,  no ,  no  I  do  con f i rm th is  pos i t ion  tha t ,  in  

fac t ,  we shou ld  f in ish  bu t  I  wou ld  have sa id  tha t  pe rhaps to  

be  on  the  sa fe  s ide  we shou ld  f in ish  a t  a l l  cos t ,  wh ich  

means,  tha t  even i f  i t  wou ld  mean we s i t  here  t i l l  12 10 

midn igh t  I  wou ld  s t i l l  p re fer  tha t  we do tha t  and then we  

f in ish  and then we come back w i th  a  ded ica ted  focus on  

cross-examin ing  Mr  McBr ide .   So tha t ’s  jus t  my suggest ion ,  

o f  cou rse  I ’m  not  a  member  o f  the  Commiss ion ,  I ’m  be ing  

sub jec ted  to  i t  bu t  –  i t ’s  a  suggest ing  tha t  I ’m  mak ing  yes.  

CHAIRPERSON:   No,  tha t ’s  f ine ,  we l l  I  th ink ,  le t ’s  cont inue 

and we ’ l l  ta lk  about  how long jus t  now,  because the  

invest iga t ions cont inue there  can  never  be  a  guarantee  

tha t  you can ’ t  be  asked to  come back i f  there  i s  a  reason,  

you know.  20 

MR NHLEKO:    Yes,  i f  there  i s .  

CHAIRPERSON:    Bu t  I  th ink  the  idea is ,  i f  we can le t ’s  

see i f  we can t r y  and f in ish .   The –  so  I  th ink ,  sha l l  we 

cont inue,  you ta lked about  one and  a  ha l f  hours .  

ADV HULLEY:    I  spoke o f  one and a  ha l f  hours  based on 
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my assessment…[ in tervenes] .  

CHAIRPERSON:    Ja  bu t  i t  cou ld  be…[ in tervenes] .  

ADV HULLEY:    In  my own head  

CHAIRPERSON:    Le t ’s  cont inue and sha l l  we say,  I  don ’ t  

know i f  Mr  Notshe is  here ,  on  the  bas is  tha t  we were  go ing  

to  f in ish  be fore  lunch,  there  was to  be  anothe r  w i tness bu t  

I  th ink  tha t  can be so r ted  ou t  dur ing  lunch t ime.   Le t ’s  

cont inue and a t  1  o ’c lock  le t ’s  see whether  we take the  

lunch break a t  1  o ’c lock ,  maybe a  shor te r  lunch break o r  

whethe r  we take a  fu l l  hour  and then maybe,  i f  need be,  we  10 

cont inue unt i l ,  maybe th ree .  

ADV HULLEY:    Thank you Mr  Cha i r.  

CHAIRPERSON:    Le t ’s  see how –  how wou ld  tha t  a f fec t  

your  s i tua t ion  Mr  Mokhar i ,  i s  tha t  f ine?  

MR MOKHARI :    Cha i r,  a l l  I  needed was an ind ica t ion ,  I ’ l l  

move my th ings so  tha t  we can f in ish  today.  

CHAIRPERSON:    Okay.  

MR MOKHARI:    Yes.  

CHAIRPERSON:   Okay le t ’s  –  a t  th is  s tage we ’ re  go ing  to  

t ry  and f in ish  as  ear l y  as  we can but  a t  the  same t ime,  we  20 

want  to  do  jus t i ce  to  the  issues and we are  look ing  a t  no t  

go ing  beyond 3  o ’ c lock ,  i f  poss ib le .   

ADV HULLEY:    Thank you Mr  Cha i r.  

CHAIRPERSON:   Okay.   

ADV HULLEY:    Now o f  course  there ’s  an  add i t iona l  
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p rob lem and I  want  to  exp lore  th i s  w i th  you Mr  Nh leko,  i f  I  

unders tood the  ev idence co r rec t l y,  based on the  docket  

there  were  a t  leas t  the  DPCI ,  wh ich  is  the  Hawks may have  

been invo lved in  the  invest iga t ion  in  –  sor ry  le t  me 

rephrase tha t .   May have been imp l ica ted  in  the  

invest iga t ion  in  respect  o f  the  rend i t ion  so  there  was some 

Hawks Off i cers  t ha t  were  pa r t  o f  the  opera t ion  and – as  

one o f  the  d i f fe ren t  un i ts .   Another  one was  Cr ime  

In te l l igence i t se l f ;  members  o f  Cr ime In te l l igence were  a l so  

par t  o f  the  invest iga t ion  –  so r ry  par t  o f  the  rend i t ion  in  the  10 

sense tha t  they,  too  had been ass is t ing  in  the  ar res t ing  o f  

peop le .   So,  the  propos i t ion  I ’m  put t ing  to  you is  tha t  i t  

seems to  be  prob lemat ic  a t  leas t  th ree  leve l s .   One leve l  i s  

tha t  i t  seems tha t  Cr ime In te l l igence is ,  in  fac t ,  

invest iga t ing  Cr ime In te l l igence,  tha t ’s  qu i te  apar t  f rom the  

fac t  tha t  Cr ime In te l l igence shou ldn ’ t  be  invo lved  in  an  

IP ID invest iga t ion .  

MR NHLEKO:    I t  sounds l i ke  you a re  mak ing  an  

observa t ion ,  I  mean you are ,  I  suppose,  Mr  Hu l ley,  you 

know wi th in  your  r igh t  to  make such an observa t ion .   I  a lso  20 

s t i l l  do  th ink  tha t  a t  an  opera t iona l  leve l  there  w i l l  be ,  

p robab ly,  c la r i t y  a round these quest ions,  the  i nvo lvement  

o f  Cr ime In te l l igence,  DPCI  and whatever  e lse  and  so  on .   

I  th ink  peop le  who invest iga ted  and o the r  peop le  who 

p layed a  ro le  in  the  invest iga t ion ,  you know,  shou ld  be  in  a  
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pos i t ion  to  ver i f y  the  Commiss ion  around these par t i cu la r  

mat te rs .  

ADV HULLEY:    My quest ion  is…[ in tervenes] .  

MR NHLEKO:    Bu t  you are  mak ing  an observa t ion  and tha t  

observa t ion  is  an  observa t ion  s i r.  

ADV HULLEY:    No o f  course  but  I  want  to  –  my 

observa t ion ,  o f  cou rse ,  i s  mean ing less  i f  there ’s  no  

ev idence to  suppor t  i t ,  I  rea l l y  want  your  comment  on  tha t .   

That ’s  my observa t ion  bu t  I ’d  l i ke  to  know whether  you 

wou ld  suppor t  tha t  observa t ion ,  as  the  Min is te r  o f  Po l i ce?   10 

That  i f  Cr ime  In te l l igence or  members  o f  Cr ime  

In te l l igence…[ in tervenes] .  

CHAIRPERSON:    You may be ab le  to  say,  I  th ink  i t ’s  a  

leg i t imate  observa t ion ,  you may say,  I  don ’ t  th ink  i t ’s  we l l  

founded because o f  A ,  B ,  C,  D or  you may say I ’m  not  ab le  

to  comment .  

MR NHLEKO:    Look the  –  yes ,  I  may not  be  ab le  to  

comment ,  la rge l y  because,  Cha i r,  I  wou ldn ’ t  know the  

or ig ina l  reasons  why,  whethe r  they go t  invo lved  and to  

what  ex ten t  they  go t  invo l ved so  tha t ’s  why I  w i l l  no t  be  20 

ab le  to  comment .  

CHAIRPERSON:   Okay.   

MR NHLEKO:    Bu t  f  you were  to  ask  me,  Mr  Hu l ley,  and 

I ’m not  suggest ing  tha t  he  shou ld  ask  me tha t  ques t ion ,  in  

fac t  he  proh ib i ted  Mr  Hu l ley  to  ask  tha t  quest ion ,  bu t  the 
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po in t  rea l l y  be ing  here ,  whethe r,  as  a  mat te r  o f  p r inc ip le  i s  

i t  cor rec t  fo r  an  i ns t i tu t ion  to  invest iga te  i t se l f ,  then I  can 

te l l  you  tha t  i t  i s  no t  co r rec t .  So –  and conceptua l l y  tha t ’s  a  

d i f fe ren t  mat te r  a l togethe r,  yes  so .  

CHAIRPERSON :   Ja  we l l  i t ’s  the  same po in t  you  made  

yesterday tha t  –  maybe not  the  same but  i t ’s  re la ted ,  

namely,  tha t  i t  wou ldn ’ t  be  r igh t  fo r  IPD ….  

F in i sh  w i th  the  fo l low ing sentence [a t  1 .00 .00 ]  

CHAIRPERSON:    i t  wou ldn ’ t  be  r igh t  fo r  IP ID to  repor t  to  

the  Nat iona l  Commiss ioner  because the  Nat iona l  10 

Commiss ioners  fa l l s  w i th in  the  ju r isd ic t ion  o f  invest iga t ion .  

MR NHLEKO:    Ja ,  i t  i s  a  s tand ing  imp l i ca ted  ins t i tu t ion .   

[ laugh ing ]  

ADV HULLEY SC:  Thank you S i r.   Wel l  the repor t  o r  ra ther  

the appointment  of  Werksmans as  I  understood i t  f rom the  

Terms of  Reference and of  course p lease correct  me i f  I  am 

wrong but  my understanding was that  Werksmans was 

supposed to conduct  in terv iews,  is  that  cor rect?  

MR NHLEKO:   Yes I  am l i s ten ing – I  am l is ten ing S i r.  

ADV HULLEY SC:   Wel l  I  am asking i f  i t  is  correct .   Was i t  20 

your  understanding that  you wanted Werksmans to  conduct  

in terv iews? 

MR NHLEKO:   Look again that  is  – that  is  operat ional  

deta i l .   Werksmans were g iven a se t  o f  Terms of  Reference.   

Now operat ional l y  what  i t  means is  that  as and when they 
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conducted th is  work,  they would then design the i r  work.   

Okay I  would not  design work fo r  them for  an example.  

CHAIRPERSON:   So in  other  words… 

MR NHLEKO:   So i f  the… 

CHAIRPERSON:   Was your  posi t ion that  they should  

conduct  an invest igat ion,  these are  the Terms of  Reference,  

how they went  about  i t  was up to  them? 

MR NHLEKO:   Exact ly.  I t  is  –  because that  is  operat ional  

levels so I  suppose fo r  an example  i f  you were to  say to  me 

I  must  invest igate a mat te r  which whatever  I  would take  10 

your  Terms of  Reference and t ranslate them into  a work 

p lan.   And say th is  is  how I  want  to  go about  th is  and what  

k ind of  –  a def in i t ive k ind of  approach you know in  an 

establ ished k ind  of  s tandards fo r  an example that  I  would 

want  to  fo l low as an invest igator.   But  I  would not  then 

design work for  you.   You know in  a sense as an ent i ty  that  

would be invest igated.   Yes.   And maybe just  to  complete 

that  po int  Chai r  –  I  am sor ry Mr  Hul ley.   The Terms of  

Reference who and under which  c i rcumstances was the  

or ig ina l  repor t  a l tered?  And – or  how the second repor t  20 

came about  wi th  both repor ts  s igned by the same person ie .  

Mr Khuba?  Whether  any misconduct  o r  o ffence has been 

commit ted and i f  so by whom?  [ ind is t inct  01:02:47]  whether  

there is  a  pr ima fac ie  ev idence of  misconduct  in  cr iminal  

l iab i l i t y  by L ieutenant  Genera l  Dramat ,  Major  Genera l  S ib iya  
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and any other  o ff icers ment ioned in  the or ig ina l  repor t .   

Four th ly  the c i rcumstances under  which repor t  and the 

docket  handed in  the NPA and what  happened to the docket  

whi ls t  in  the NPA possession?  Last ly  any other  mat ter  that  

might  come to your  at tent ion dur ing the invest igat ion which  

is  re levant  to  a conclus ions and f ind i t .   That  i s  how the 

Terms of  Reference were f ramed.   But  then in  the repor t  by 

Werksmans they then went  in to  the deta i l ing in  te rms of  how 

they went  about  the i r  invest igat ion.   They referred to  

in terv iews,  record ings,  s tatements and whatever  and so on  10 

that  they co l lec ted and so for th .   But  that  was not  

prescr ibed by me.   I  gave the Terms of  Reference.   They 

then designed the i r  work.   Thanks Chai r.  

ADV HULLEY SC:   Thank you Mr Chai r.  

MR NHLEKO:   And thanks Mr Hul ley.  

ADV HULLEY SC:   So as par t  o f  the Terms of  Reference 

you say in  paragraph 6 Mr Cha i r  for  your  benef i t  the 

re levant  document  is  in  Bundle  LEA2.   And i t  is  an 

annexure.  

CHAIRPERSON:   I  see that  my bundles have st i l l  not  been 20 

wr i t ten.  

ADV HULLEY SC:   My s incere apologies Mr Chai r.  

CHAIRPERSON:   Th is one is  Bundle LEA? 

ADV HULLEY SC:   LEA2.  

CHAIRPERSON:   That  is  the one that  has got  Exhib i t  
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[Y8B]?  

ADV HULLEY SC:   That  i s  cor rect  Mr Chai r.  

CHAIRPERSON:    Okay.   Has somebody given the wi tness 

the r ight  bundle?   

MR NHLEKO:   Thank you I  fo l low you.   I  am saying I  wi l l  

fo l low you with i t  but  I  th ink I  saw i t  here –  i t  is al r ight  – the 

bundle ja.  

ADV HULLEY SC:   So Mr Chai r  to be speci f ic i t  is… 

MR NHLEKO:   I t  is just  that  I  no longer have suff ic ient  space 

here.  10 

CHAIRPERSON:   Oh is that  so.  

MR NHLEKO:   That  is why I  am going to use my ear  – yes.   

So i t  is f ine.  

CHAIRPERSON:   You can keep i t  away i f  you think you can 

fol low but  as and when you think you need i t  indicate.  

MR NHLEKO:   Yes I  wi l l  def in i te ly do that  ja.  

CHAIRPERSON:   Okay no that  is al r ight .  

MR NHLEKO:   So thanks Chai r.  

CHAIRPERSON:   A lr ight .    

ADV HULLEY SC:   Thank you Mr Chair  the relevant  page is  20 

at  page 638 of  that  bundle.    

CHAIRPERSON:   What is the page number? 

ADV HULLEY SC:   638 Mr Chai r.  

CHAIRPERSON:   638? 

ADV HULLEY SC:   That  is correct .    
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CHAIRPERSON:   Yes.  

ADV HULLEY SC:   And in  paragraph 6 you say to  as part  of  

your Terms of  Reference you say to  Werksmans that  in your  

invest igat ion you wi l l  interview the re levant  wi tnesses at  

your own discret ion and have access to al l  re levant  

documentat ion including the two reports,  the docket  and 

wi tness statements made so far.   So in short ,  they had to – 

they were required to interv iew relevant  wi tnesses at  their  

d iscret ion in  order to complete the task that  you had placed 

before them.  10 

MR NHLEKO:   Right .  

ADV HULLEY SC:   And the task that  you had placed before 

them and to which you want to  then answer was in the 

second instance to determine whether any misconduct  or  

offence had been commit ted and i f  so by whom.  Now when 

you talk about  an offence you referr ing speci f ical ly to a 

cr iminal  offence.  

MR NHLEKO:   Wel l  of  – no Mr Hul ley offences they are also 

commit ted at  the work place level .   I t  is an offence not  to 

fo l low of  our late pol icy for instance a workplace pol icy.  So i t  20 

is not  only in relat ion to cr iminal .  

CHAIRPERSON:   So you meant both a cr iminal  offence and 

a discipl inary offence? 

MR NHLEKO:   No my focus was the quest ion of… 

CHAIRPERSON:   A discipl inary.  
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MR NHLEKO:   Discipl inary worked – the act  of  misconduct  

what does i t  then do? 

CHAIRPERSON:   Okay.  

MR NHLEKO:   To the image of  the inst i tut ion.  

CHAIRPERSON:   Okay.  

MR NHLEKO:   Yes.  

ADV HULLEY SC:   And then paragraph 3 or sub-paragraph 

5.3 rather you ask whether there is a pr ima facie evidence of  

misconduct  and cr iminal  l iabi l i ty by Lieutenant  General  

Dramat,  Major General  Sibiya and any other off icers 10 

ment ioned in the or ig inal  report .   You see that? 

MR NHLEKO:   Yes I  see – I  hear that  Si r.  

ADV HULLEY SC:   So insofar  as they were given – given a 

mandate to interv iew relevant  wi tnesses at  thei r  d iscret ion 

they had to determine whether a pr ima facie evidence of  

misconduct  certainly but  also cr iminal  l iabi l i ty existed and to 

that  extent  they were ent i t led to interview witnesses.   

Correct? 

MR NHLEKO:   That  is correct .  

ADV HULLEY SC:   Now to that  extent  wi th respect  Mr Chai r  20 

because they would be conduct ing a cr iminal  invest igat ion 

were they not? 

MR NHLEKO:   No.   I  do not  th ink so.  I  do not  th ink so.   You 

heard the Honourable Chai r  Mr Hul ley you had a report  done 

on i t  that  is that  said these two individuals are impl icated in  



29 JULY 2020 – DAY 240 
 

Page 84 of 239 
 

the commission of  [ indist inct  01:09:31] .   Then you have 

another report  the 18 March which then exonerated them and 

pushed them out  of  th is.   Now – so we are then invest igat ing 

f i rst ly – f i rst  and foremost why you have this dis juncture 

between the two.   But  also,  secondly that  you also need 

properly v iew avai lable sort  of  reports,  recommendat ion and 

whatever else because i t  is possib le that  the second report  

may be saying,  no we are not  l iable for  cr iminal  prosecut ion.   

I  am just  making an example as recommended.  But  then 

again Chai r  the issue that  interest ingly you ra ised yesterday 10 

i f  you look into the documents that  produced the report  and 

that  is the docket  actual ly there are statements and reports  

that  impl icate these indiv iduals in wrongdoing.   Right .   So 

that  necessari ly is not  understood as you know a legal  f i rm 

that  then is  conduct ing a cr iminal  invest igat ion.   So that  is – 

that  is a dist inct ion there Mr Hul ley.  

ADV HULLEY SC:   No,  no I  understand you to  be saying that  

there was informat ion in the dockets.   There was statements 

that  were there and they were certainly ent i t led to analyse 

those statements that  is part  of  their  mandate.   My ear l ier  20 

quest ion to you to which I  thought I  had an aff i rmat ive 

answer as far that  is concerned i .e.  c lause 5.3 were they 

also ent i t led to interview witnesses?  I  understood your 

response to be yes.   Did I  misunderstand you? 

MR NHLEKO:   I  th ink this point  has been canvassed and 
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subsequent ly sort  of  responded to.  

CHAIRPERSON:   I  am sorry I  d id  not  hear  that  quest ion.   

What was the quest ion? 

ADV HULLEY SC:   So the quest ion based on the ear l ier  

statement clause 5.3 says amongst  the issues that  need to 

be invest igated and to be reported upon as part  of  the Terms 

of  Reference was whether there is a pr ima facie evidence of  

misconduct  and cr iminal  l iabi l i ty by Lieutenant  General  

Dramat,  Major General  Sibiya and any other off icers 

ment ioned in the or ig inal  report .   Part  of  the ir  Terms of  10 

Reference includes a paragraph 6 i t  says:  

“ In your invest igat ion you wi l l  interview the re levant  

wi tnesses at  your own discret ion and have access to al l  

re levant  documentat ion including the two reports,  the docket  

and wi tness statements made so far. ”    

So the quest ion that  I  had asked Mr Nhleko ear l ier  was,  

whether in doing so they would be ent i t led to actual ly  

interview witnesses in relat ion to clause 5.3?  I  understood 

the answer to that  to be yes.   In other words in respect  of… 

CHAIRPERSON:   Ja,  no.   Ja because he said that  – he said 20 

that  how they went about  the invest igat ion was their  

business.  You draw at tent ion to  paragraph 6 which said they 

wi l l  interview relevant  wi tnesses at  their  own d iscret ion 

which seems to say the same thing i f  I  am not  mistaken.   So 

i t  seems to me that  he contemplated and he can speak for  
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h imsel f  but  my understanding is that  he contemplated that  i f  

they want to interview witnesses,  they – i t  was up to them.  

MR NHLEKO:   Chai r.  

CHAIRPERSON:   Ja.  

MR NHLEKO:  Just  to clar i fy th is po int  di fferent ly.   You know 

i t  was cr i t ical  and important  that  in the exercise of  th is work 

that  I  conducted and asked Werksmans to do the element of  

fa i rness and being just  had to be maintained.   I t  had to be 

there al l  the t ime.  In other words,  i t  would be unheard of  

that  you are conduct ing a – some enqui ry of  sorts but  10 

eventual ly you arr ive at  a conclusion about somebody whom 

we have not  spoken to and f ind and establ ish his or her  side 

of  the story for an example.    

CHAIRPERSON:   Hm.  

MR NHLEKO:   You know that  is – I  do not  know what they 

cal l  those kinds of  invest igat ions real ly but  i t  is  biased form 

of  an approach.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   And therefore,  in the f raming of  the Terms of  

Reference i t  is v i ta l  the quest ion of ,  yes th is gent leman 20 

seated across me here he is impl icate – he is sa id to be 

impl icated and they said this and that  but  let  me hear him 

out  and so on.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   By so doing you are able to come out  wi th a 
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balanced and an object ive product  which is then also is 

going to  assist  me as an employer  at  the t ime of  course to  

be able to act  and act  accordingly in fo l lowing the legal 

prescr ipts that  govern our country and inst i tut ions.   So i t  – I  

th ink i t  should be understood in that  sort  of  context  also why 

that  Term of  Reference was included.  

CHAIRPERSON:   But  i t  is maybe important  to understand 

what the answer you give now does to the ear l ier  answer.  

The ear l ier answer having been I  gave them a mandate how 

they went about  thei r  invest igat ion was their  business.   10 

Okay.   But  what you have said now seems to emphasise the 

quest ion of  interviewing wi tnesses on the basis that  you say 

but  i t  would have been unheard of  for them to reach their  

conclusion wi thout  having interviewed persons who may be 

impl icated.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   So I  th ink there you are saying those two 

things now of  course you might  not  say anything to them in 

your br ief  to them or mandate to  them about interviewing 

wi tnesses when your expectat ion is  that  they know what they 20 

are doing and they wi l l  make sure that  they conduct  the 

invest igat ion in a manner that  meets basic elementary rules 

of  fa i rness.  

MR NHLEKO:   Hm.  

CHAIRPERSON:   So you might  then say,  I  am not  going to 
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ment ion that  because i t  is to be taken – i t  is to assumed that  

they wi l l  interview them but  you may have a si tuat ion where 

an interview is not  necessary but  they send somebody who is 

impl icated an invi tat ion to say give us your side of  the story 

on wri t ing on this  issue and this issue and this issue.   So in 

other words,  there might  be no interv iew but  st i l l  the person 

has been given a chance to put  thei r  version.  

MR NHLEKO:   Hm.  

CHAIRPERSON:   So I  am just  ment ioning because the one – 

the latest  seemed to emphasise that  your expectat ion was 10 

that  there would be interviews.    

MR NHLEKO:   No.   I  am a lso on the one hand explaining the 

f ramework and the out look character wise of  the Terms of  

Reference.   You see let  us take an example Honourable 

Chai r.   The f i rst  Term of  Reference.   I t  says who and under 

what ci rcumstances was the or ig ina l  report  a l tered.   Now you 

are not  go ing to work on the basis of  a hearsay to  answer 

this quest ion.   Right .   I t  is the same thing and I  th ink 

yesterday I  made an example about an al legat ion that  says,  

you have stolen the gold.   The star t ing point  is that  yes you 20 

have that  al legat ion but  you want me to know to establ ish 

the facts whether  indeed i t  d id happen.  So I  would come to 

you and say to you,  Ngobese says you stole his gold.   Do 

you know anything about  that ,  is  i t  t rue?  I  am just  making an 

example so that  then … 
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CHAIRPERSON:   To say what do you say about th is  

al legat ion? 

MR NHLEKO:   Exact ly you know that  sort  of  th ing.   So – and 

that  approach I  am other than fai r  there and say that  

approach sat isf ies the rules of  fa i rness.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   And being just .   That  is what I  wi l l  say.  

CHAIRPERSON:   Okay.   F ine.  

MR NHLEKO:   Thanks.  

ADV HULLEY SC:   Thank you Mr Chai r.   I  understood f rom 10 

your test imony yesterday that  when Werksmans phoned you 

and said or contacted you in some way and said that  they 

are receiving no cooperat ion.   You then telephoned Mr 

Khuba and said to him you would l ike him to cooperate or  

you told him to cooperate.   Now my understanding was 

perhaps I  am wrong my understanding was that  you were 

di rect ing him or instructed him to cooperate.   You were not  

saying to him,  out  of  fa i rness I  would l ike to afford you the 

opportuni ty to cooperate.  

MR NHLEKO:   Yes but  Mr Hul ley where do you – how do you 20 

come to that  conclusion?  Maybe just  for the benef i t  of  th is  

exercise how do you come to the conclusion that  your  

understanding was I  was inst ruct ing him?  Maybe star t  there.  

CHAIRPERSON:   Wel l  maybe let  us put  i t  th is way.   I f  you 

say I  was not  inst ruct ing him then you have answered the 
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quest ion.   I f  he has further issues – he has an issue wi th  

your answer he wi l l  fo l low up.   I f  not  i t  fa l ls away.    

MR NHLEKO:   Hm.  No Honourable Chai r  I  understand the 

debate also there is cul tural  conf l ict  here in a sense.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   You know that  is a court  approach.    

CHAIRPERSON:   Yes.  

MR NHLEKO:   Okay but  for  me understanding that  th is in  an 

inquiry.  

CHAIRPERSON:   Ja.  10 

MR NHLEKO:   You know i t  a lso becomes useful  to 

understand an in forming state of  mind behind a part icular 

quest ion and draw a conclusion.  I  am just  making an 

example.  

CHAIRPERSON:   No,  no I  understand that .  

MR NHLEKO:   You know because I  do not  want to 

understand Mr Hul ley as saying that  th is is what I  said.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   You know so that  is why I  … 

CHAIRPERSON:   Maybe let  us do i t  th is way.   Mr Hul ley put  20 

your – the basis for your suggest ion to him to say this is 

your suggest ion that  th is was an instruct ion because based 

on this and then he can respond.  

ADV HULLEY SC:   Thank you Mr Chai r.   When I  l is tened to 

your test imony yesterday,  I  understood you had telephoned 
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h im in order to inst ruct  him based on what you had test i f ied 

instructed that  he was to cooperate.   I  might  be – I  might  be 

wrong about that .   My recol lect ion may be hazy.   But  that  

was certainly my understanding.    

MR NHLEKO:   You are correct  insofar as yes I  d id te lephone 

him you are correct .   You are incorrect  insofar as you 

understood that  to mean an inst ruct ion.   I  requested him to 

cooperate and that  is basical ly i t .   Thank you Chair.   And 

may I  a lso that  the level  of  [ indist inct  01:22:16]  has improved 

a l i t t le bi t .   No i t  is a l i t t le bi t  bet ter.   As to whether i t  is  10 

comfortable as to  the same extent  as the Chair  where he is  

seated and so on that  is a di fferent  matter too.  

CHAIRPERSON:   Wel l  I  can tel l  you that  i t  is only in my legs 

that  I  feel  some warmth.   On my upper body I  feel  qu i te cold 

as wel l .   Yes okay alr ight  thank you.   Yes Mr Hul ley.  

ADV HULLEY SC:   Thank you Mr Chai r.    

CHAIRPERSON:   May I  ask this whi le Mr Hul ley is looking 

for something.   In the Terms of  Reference was there – was 

there any reason why under 5.3 you do not  have to look I  wi l l  

te l l  you what i t  says why i t  was necessary to speci fy the 20 

names of  Lieutenant  General  Dramat and Major  General  

Sibiya where you say Werksmans had to determine whether 

– or invest igate whether there is  pr ima facie evidence of 

misconduct  and cr iminal  l iabi l i ty by Lieutenant  General  

Dramat,  Major General  Sibiya and any other off icers 
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ment ioned in the or ig inal  report .   As opposed to simply 

saying that  to invest igate whether there is pr ima fac ie 

evidence of  misconduct  and cr iminal  l iabi l i ty  by any off icers 

ment ioned in the report .   Was there a part icular reason why 

the two were speci f ical ly ment ioned by name? 

MR NHLEKO:   You know I  suppose i t  is an expl ic i t ly in a 

sense because the bone of  content ion was the basis of  

content ion here was the quest ion of  the two reports and 

subsequent ly the recommendat ions.   One set  of  

recommendat ions wi th expl ic i t ly the names of  the individuals 10 

that  the Chai r  has referred to.   The other  set  of  

recommendat ion this other end of  the second – so cal led 

second report  those things have not  been taken out  and so 

on.   So I  suppose that  is the reason why i t  was there.  

CHAIRPERSON:   I t  was the reason ja.  

MR NHLEKO:   Yes that  was the reason why two – yes.  

CHAIRPERSON:   Yes.   I  do not  know i f  Mr Hul ley covered 

this but  let  me ask.   Bearing in mind your evidence that  the 

area where you were to  make decisions related to  

discipl inary matters and not  to cr ime the NPA would decide 20 

matters of  cr ime.  

MR NHLEKO:   Hm.  

CHAIRPERSON:   Why was i t  not  enough in 5.3 in the Terms 

of  Reference to say they must  invest igate whether there was 

pr ima facie evidence of  misconduct?  Because is i t  not  
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anything that  is a  cr ime would fal l  under misconduct  as wel l  

or would i t  not? 

MR NHLEKO:   No but  the point  Chai r  is there is no way you 

wi l l  be responsible for a pol icy port fo l io and not  be 

concerned with a si tuat ion where your off icers are impl icated 

in cr ime.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   There is absolutely  no way.   I  th ink you wi l l  

be total ly  sort  of  remiss in  your responsibi l i ty not  to be 

concerned about that .   Much as you are not  the prosecut ion 10 

author i ty for an example but  you know from just  your both 

const i tut ional  and inst i tut ional  duty you should be concerned 

about th is you know.  And I  th ink as a matter of  fact  I  th ink i f  

– remember i t  is  the ir  workplace r ight?  They have got  to 

uphold the law at  al l  mater ia l  t imes.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   Fo l low pol icy to  the let ter  and so forth .   They 

have to be the face of  the inst i tut ion but  also being – they 

have to be the face of  our const i tut ion and the u l t imate 

out look of  our society.   Okay.   Now – but  then you have th is 20 

al legat ion that  th is off icer is  involved in cr ime in  the 

commission of  cr ime r ight?   

CHAIRPERSON:   Hm.  

MR NHLEKO:   So indeed, that  does something to the 

reputat ion of  the inst i tut ion.  
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CHAIRPERSON:   Hm.  

MR NHLEKO:   Okay and of  course you wi l l  not  necessari ly  

prosecute this employee on the basis that  you commit ted 

ABC which fal ls under cr iminal  act iv i ty.  

CHAIRPERSON:   But  you want to know.  

MR NHLEKO:   But  you want to  know and i f  that  has 

happened i t  is a d isrepute to the image of  the inst i tut ion.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Okay.    10 

MR NHLEKO:   Thanks Chai r.  

CHAIRPERSON:   Mr Hul ley.  

ADV HULLEY SC:   Thank you Mr Chai r.   Could I  ask you to 

turn wi th me to Bundle LEA7.   

MR NHLEKO:   Yes go ahead Si r.  

CHAIRPERSON:   Okay he has got  i t .  

ADV HULLEY SC:   Thank you Mr Chai r.   I t  is  

CHAIRPERSON:   Sorry what… 

ADV HULLEY SC:   I  bel ieve i t  is… 

CHAIRPERSON:   Sorry what did you say? 20 

ADV HULLEY SC:   I t  is… 

CHAIRPERSON:   Bundle? 

ADV HULLEY SC:   I t  is Bundle Y – sorry LEA7 Mr Chai r.  

CHAIRPERSON:   Is i t  the one marked Y8[H]? 

ADV HULLEY SC:   I t  is.   Sorry Y8[G] pardon me Mr Chai r.   I t  
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is Y8[G].    

CHAIRPERSON:   LEA? 

ADV HULLEY SC:   LEA7 Mr Chai r.  

CHAIRPERSON:   Bundle LEA7 okay.  

ADV HULLEY SC:   That  is correct .   And the speci f ic  exhibi t  

is Y8[U].   I t  is at  page 300 and 3342 Mr Chai r.  

CHAIRPERSON:   3000? 

ADV HULLEY SC:   342.  

CHAIRPERSON:   3342? 

ADV HULLEY SC:   That  is correct  Mr Chai r.    10 

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   This is an aff idavi t  by Mr Nhleko.   Can I  

ask you Mr Nhleko i f  you would turn wi th me to page 3347 of  

that  document? 

CHAIRPERSON:   LEA? 

ADV HULLEY SC:   LEA(7) Mr Chai r.  

CHAIRPERSON:   Bundle LEA(7).   Okay.  

ADV HULLEY SC:   That  is correct .   And the speci f ic  exhibi t  

is Y8U.  I t  is at  page 3342 Mr Chai r.  

CHAIRPERSON:   Three thousand.. .?  20 

ADV HULLEY SC:   342.  

CHAIRPERSON:   Three,  three,  four,  two? 

ADV HULLEY SC:   That  is correct  Mr Chai r.  

CHAIRPERSON:   Yes? 

ADV HULLEY SC:   This is an aff idavi t  by Mr Nhleko.   Can I  
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ask you Mr Nhleko i f  you can turn wi th to page 3347 of  that  

document? 

CHAIRPERSON:   What page? 

ADV HULLEY SC:   3347 Mr Chai r.  

CHAIRPERSON:   Okay.   Okay,  just  to p lace on record.   That  

is the. . .  that  is an aff idavi t  by the wi tness deal ing wi th  

al legat ions by Mr Khuba start ing. . .  i t  starts at  3342.   You say 

we must go to 3347? 

ADV HULLEY SC:   That  is correct  Mr Chai r.  

CHAIRPERSON:   Yes,  cont inue.  10 

ADV HULLEY SC:   The signature on page 3347 s i r,  is that  

your signature?  

MR NHLEKO:   I  seem to have a. . .  I  do have a 3347 but  I  am 

not  fo l lowing the page.  

ADV HULLEY SC:   R ight . . .  at  the top r ight  of  the corner,  

page 3347.  

MR NHLEKO:   Right .  

ADV HULLEY SC:   3347.  

MR NHLEKO:   I  was . . . [ intervenes]   

CHAIRPERSON:   I t  is somewhere towards the r ight  towards 20 

the end i f  i t  is the. . .  i f  you have got  the r ight  one.  

MR NHLEKO:   Ja.   No,  no,  no.   I  am get t ing thi r ty,  forty-

seven.   In fact ,  I  th ink I  was there and I  saw something else.    

CHAIRPERSON:   My concern is that  you . . . [ intervenes]   

ADV HULLEY SC:   The very last  page or the very last  
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document.  

CHAIRPERSON:   My concern is that  you are at  the 

beginning of  the bundle whereas this page is one of  the last  

ones in the bundle.  

MR NHLEKO:   Th i r ty,  forty-seven.  

CHAIRPERSON:   3347.  

MR NHLEKO:   Oh.  

CHAIRPERSON:   3347.  

ADV MOKHARI SC:   I  am sorry.   Referr ing to his. . .  are you 

referr ing to the aff idavi t  of  Fr iday? 10 

ADV HULLEY SC:   That  is r ight .  

ADV MOKHARI SC:   Yes.   So that  is the Fr iday aff idavi t .  

CHAIRPERSON:   H’m.  

MR NHLEKO:   Th i r ty-three,  forty-seven? 

CHAIRPERSON:   3347.  

MR NHLEKO:   Where did I  get  the zero f rom?  The other day 

i t  was 3047.  

CHAIRPERSON:   I t  must  be Mr Hul ley’s pronunciat ion.   Mr 

Hul ley.  [ laughs]  

ADV HULLEY SC:   Yes,  Chai r.   [ laughs]  20 

MR NHLEKO:   [ Indist inct ]  educated Chai r.  

CHAIRPERSON:   3347.  

MR NHLEKO:   3347.  

CHAIRPERSON:   Ja,  3347.   Ja,  okay.  

MR NHLEKO:   No thanks.   And thanks and apologies Mr 
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Hul ley to get  th is th ing r ight .  

ADV HULLEY SC:   Is that  your signature si r?  

MR NHLEKO:   Yes,  that  is my signature si r.  

ADV HULLEY SC:   And this is  an aff idavi t  that  you have 

deposed to on the 24t h of  July 2020.   Is that  correct? 

MR NHLEKO:   That  is very correct  s i r.  

ADV HULLEY SC:   Now I  would l ike you to  turn wi th me and 

i f  you wi l l  go to paragraph. . .  to page 3345 paragraph 7? 

MR NHLEKO:   Yes.  

ADV HULLEY SC:   You say:  10 

“ I  conf i rm cal l ing Mr Khuba.  This was af ter I  had 

been made aware by Werksmans that  he was not  

cooperat ing wi th them.  

I t  is c lear f rom the above exchange between the 

Chairperson and Mr Khuba that  the purpose of  my 

cal l  to him was to ent rust  him to cooperate wi th the 

Werksmans in the ir  invest igat ion.   Nothing more and 

nothing less. . . ”  

MR NHLEKO:   H’m? 

ADV HULLEY SC:   So you say that  the purpose of  the ca l l  20 

was to inst ruct  him to cooperate.   Is that  correct? 

MR NHLEKO:   I t  is c lear f rom the above exchange between 

the chai rperson. . .   Who is the chairperson? 

ADV HULLEY SC:   The Chai rperson before you today.  

CHAIRPERSON:   That  paragraph comes af ter . . . [ intervenes]   
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MR NHLEKO:   Did that  not  . . . [ intervenes]   

CHAIRPERSON:   That  paragraphs of  your aff idavi t  comes 

af ter the quotat ion of  Mr Khuba’s evidence in. . .  f rom the 

t ranscr ipt ,  I  th ink.  

MR NHLEKO:   No,  but  where does i t  say that  he instructed 

him?  Because i t  is a reference to an exchange between the 

Chairperson for the Commission and Mr Khuba.  

CHAIRPERSON:   Look at  the. . . .  look at  the second l ine of 

paragraph 7 second sentence.   I t  says:  

“ I t  is c lear  f rom the above exchange between the 10 

Chairperson and Mr Khuba that  the purpose of  my 

cal l  to him was to instruct  him to cooperate wi th  

Werksmans in the invest igat ion.   Nothing more and 

nothing less.    

So I  f ind i t  rather cur ious that  despi te Mr Khuba 

stat ing categorica l ly  that  I  d id  not  propose that  I  meet  

wi th him in Cape Town but  that  i t  was my PA that  

proposed the Chairperson cont inue to speculate that  

I  wanted Mr Khuba to come to Cape Town to meet 

wi th me.. . ”  20 

 Wel l ,  you have not  been asked about the second and the 

last  sentence.   You have been asked about the one before 

but  I  was reading just  in case there is something there.  

MR NHLEKO:   [ laughs]  

CHAIRPERSON:   So.   [ laughs]   I  am not  going to say 
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anything about i t .    

MR NHLEKO:   Yes.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   No,  I  do not  know i f  my request  was 

understood as an inst ruct ion.   Maybe . . . [ indist inct ]  but  the 

point  is,  I  asked h im to cooperate wi th the invest igat ion.  

ADV HULLEY SC:   Now but  let  us get  back to page 638.  

CHAIRPERSON:   Wel l ,  maybe before you go.   That  is why 

Mr Hul ley and . . . [ indist inct ]   I t  is not . . .  th is sentence does 

not  say Mr Khuba understood what you said to him as an 10 

instruct ion.    

 I t  is you speaking,  saying the purpose. . .  saying “ i t  is  

c lear  f rom the above exchange that  is  between me and Mr 

Khuba” that  the purpose of  your ca l l  to him was to instruct  

him to cooperate wi th Werksmans.  

 In other words,  i f  what  you have just  said af ter  we 

looked at  the sentence,  suggests that . . .  you were suggest ing 

that  i f  what  you said was understood as an instruct ion.  

 So I  am saying but  you are the one speaking in th is  

sentence saying “ i t  is  c lear f rom the exchange between 20 

mysel f  and Khuba” that  the purpose of  your cal l  was to 

instruct  him.  

 And you cont inue to say,  “nothing more,  nothing less”.   

So the sentence does not  say Khuba said,  “he understood 

that  I  was inst ruct ing him but  actual ly he is mistaken now.  I  
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was not  inst ruct ing him”.  

 As you are saying the exchange reveals that  “ the 

purpose of  my cal l  was to instruct  h im and nothing more and 

nothing less”.  

MR NHLEKO:   H’m?  No, that  is f ine.   I  know . . . [ intervenes]   

CHAIRPERSON:   You know?  Okay.   Alr ight .    

MR NHLEKO:   Yes.  

CHAIRPERSON:   Okay.   Mr Hul ley? 

ADV HULLEY SC:   Thank you,  Mr Chai r.   I f  we can then go 

back to the Terms of  Reference which appears in  Bundle 10 

LM2 and to page 638 of  that  bundle.  

CHAIRPERSON:   What page should we go to? 

ADV HULLEY SC:   638 Mr Chai r.  

CHAIRPERSON:   S ix-hundred. . .?  

ADV HULLEY SC:   S ix,  three,  eight .  

CHAIRPERSON:   S ix,  three,  eight .   Yes? 

ADV HULLEY SC:   Thank you,  Mr Chai r.   These are the 

Terms of  Reference si r.   And I  want to just  pick up on the 

dist inct ion that  you have made with  reference to an offence.   

You said that  you acknowledge that  an offence might  refer to  20 

a cr iminal  offence but  you said your focus was real ly on 

misconduct  for  purposes of  discip l inary processes.   Is that  

correct? 

MR NHLEKO:   Yes,  that  is correct  s i r.  

ADV HULLEY SC:   Now, I  just  want to understand. . .  i f  you 
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can read. . .  read that  sentence to me again,  paragraph 5.2 

and then reconsider your answer.  

MR NHLEKO:   Which says “whether there is a prima facie  

evidence . . . [ intervenes]   

ADV HULLEY SC:   5.2.  

MR NHLEKO:   What does i t  say?  How does i t  star t?  I  am 

. . . [ indist inct ]  . . . [ in tervenes]   

ADV HULLEY SC:   “Were there any mis . . . [ intervenes]   

MR NHLEKO:   Ja.  

“Were there any misconduct  or offence has been 10 

commit ted,  and i f  so,  by whom?.. . ”  

ADV HULLEY SC:   So what you are suggest ing is that  

sentence as you understood i t  or what you had intended to 

convey was “whether any misconduct  or misconduct (sic) has 

been commit ted,  and i f  so,  by whom.”  Is that  what you are 

saying? 

MR NHLEKO:   I t  says,  “whether  any misconduct or o ffence,  

and i f  so,  by who?” 

ADV HULLEY SC:   So clear ly  you are drawing a dis t inct ion 

between misconduct ,  which is of  a discipl inary nature as 20 

between employer  and employee,  and an offence,  which is of 

a cr iminal  nature which may involve another person or i t  

may. . .  but  is a matter for the Law Enforcement Agencies.   

Would that  be fa i r  to say? 

MR NHLEKO:   No,  i t  is not  fa i r.   Because you could a lso use 
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the term offence as a matter of  emphases.  

ADV HULLEY SC:   Sorry,  I  do not  fo l low what you are 

saying.  

MR NHLEKO:   I  am saying Chair  you could. . .  or use the term 

offence as a matter of  emphases,  misconduct  and/or  offence.    

CHAIRPERSON:   Wel l  . . . [ intervenes]   

MR NHLEKO:   But  i t  is. . .  i t  does not  suggest  that  the. . .  

because once you. . .  once you want to  suggest  that  the 

usage of  the term offence appl ies only to cr iminal  

invest igat ions,  I  th ink that  is incorrect .  10 

CHAIRPERSON:   I  wi l l  te l l  you what I  expected your answer 

to be.   Based on what you said wi th regard to 5.3 where you 

have a reference wi th misconduct  and cr iminal  l iab i l i ty and 

based on what you said why you would nevertheless be 

interested to know whether a member of  the pol ice service 

had commit ted a cr ime.   

 Based on that ,  I  would imagine that  when in 5.2 you talk 

about  misconduct  and offence,  i t  would f i t  wi th in that  

understanding.    

 You want to know i f  there is misconduct  commit ted by 20 

member of  the pol ice service.   Misconduct  which is not  a  

cr ime.   

 But  you are also interested to know i f  there is a cr iminal  

offence that  has been commit ted by the pol ice service.   In 

other words,  you are not  conf in ing yoursel f  to discipl inary 
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misconduct  on ly.    

 You are a lso interested in knowing whether a member of  

the pol ice service has commit ted a cr iminal  offence.   So to 

me i t  seems that  th is is what I  would expect  you to say,  

giv ing the answer you gave ear l ier on.  

MR NHLEKO:   Yes.   Look,  I  accept  that  Chai r.   That  is  also 

one way of  looking at  i t .   But  you also ear l ier made a point 

and I  have said every workplace is governed by a set  of  

pol ic ies and ru les and regulat ions.    

 But  also,  an offence can be commit ted at  a workplace 10 

level .   For instance,  . . . [ indist inct ]  a certain fact .   Whether i t  

could be cr iminal  or pure ly an issue of  misconduct .    

 So f rom not  sort  of  general  understanding point  of  v iew,  

I  a lso th ink the usage and the appl icat ion of  the term offence 

should not  be construed necessar i ly to mean cr iminal  

invest igat ion,  you know.   

 As much as the Chair  is correct  in respect  of  th is 

part icular speci f ic  matter relat ing to  the mere fact  that  there 

was a cr iminal  invest igat ion conducted and one report  said 

this and the other report  said that  and so on.    20 

 So I  accept  that  but  I  am also broadening i t  out  as I  

bel ieve such a type of  an offence does not  necessari ly mean 

that  i f  anybody says,  “Ja,  but  i t  is  an offence for you to do 

this”,  then that  would mean you have commit ted a cr ime or  

something.  
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CHAIRPERSON:   I  do not  th ing we should spend too much 

t ime . . . [ intervenes]   

ADV HULLEY SC:   Thank you,  Mr Chai r.    

CHAIRPERSON:   . . .on this but  I  th ink the reason was simple 

because when you say misconduct ,  that  would cover a 

certain category,  where you say offence,  i t  might  mean 

whatever is not  covered under misconduct  might  fa l l  under 

offence.  

MR NHLEKO:   H’m.  

CHAIRPERSON:   Ja.    10 

MR NHLEKO:   Okay.   No,  thanks Chai r.  

ADV HULLEY SC:   Thank you,  Mr Chai r.   And of  course,  

what you must  bear in mind is that  when this matter have 

been handed over to Werksmans pursuant  to th is term.. .  to 

these terms of  reference that  you have out l ined here,  

General  Dramat had al ready been suspended some two-and-

a-hal f  months before that .   Is that  correct? 

MR NHLEKO:   Yes,  I  hear you.  

ADV HULLEY SC:   And here we are asking him to 

invest igate the very issue that  he had al ready taken a 20 

decision on.    

MR NHLEKO:   And what was that  decision Mr Hul ley? 

ADV HULLEY SC:   That  he should be suspended.  

MR NHLEKO:   H’m.  

ADV HULLEY SC:   Because . . . [ intervenes]   
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MR NHLEKO:   Let  me come into this because I  th ink the. . .  

and somet imes . . . [ indist inct ]  the Honourable Chai r  st range 

that  even lawyers,  they miss the point  when i t  comes to th is  

issue of  the suspension.    

CHAIRPERSON:   Ja.  

MR NHLEKO:   In  fact ,  the correct  term in  the publ ic  serv ice 

context  is pre-caut ionary suspension.   And al l  i t  does real ly,  

i t  says as so and so,  there are these al legat ions that  are 

level led against  you and we, in other words as the employer,  

would l ike to have an opportuni ty to invest igate these 10 

matters further.    

 But  in so doing,  they should not  be an e lement  of 

interference and/or perceived interference,  you know.   So we 

are also addressing the issue of  percept ion.   So which 

means,  there is no decision against  you in relat ion to the 

al leged violat ion.    

 I t  is just  for the employer to establ ish facts around this  

and then take i t  on f rom there,  whether or not  and whatever.   

But  for some strange reason,  many people including legal  

pract i t ioners have begun to understand suspension is a 20 

puni t ive measure when i t  is not .    

 In fact ,  suspension also deals wi th the quest ion of  even 

protect ing the same employee.   So I  wi l l  g ive you an 

example.   I  am working for the Commission which I  t ru ly  

hope never happens.   But  I  am making an example Chai r,  



29 JULY 2020 – DAY 240 
 

Page 107 of 239 
 

that  I  work for th is Commission but  reverend. . .  I  th ink there 

is a Reverend St imela.  

CHAIRPERSON:   Reverend St imela.  

MR NHLEKO:   Yes.   Is a co-worker wi th me.  So but  the 

al legat ion involve our uni t ,  whatever our uni t  is wi thin the 

Commission together wi th Reverend St imela.    

 Now and the al legat ions,  i t  is me who are facing them.   

I f  I  am not  removed f rom the workplace for  a further. . .  for  

invest igat ion to take place,  i t  is l ikely that  when I  come in 

one day and I  have a sour face,  you know, and I  look at  10 

Reverend St imela.    

 Reverend St imela could easi ly turn around and say,  

“Hey,  hey,  hey”.   And then in  which this gent leman looked at  

me,  I  can real ise he is  real ly up in  arms against  me because 

he is being invest igated and so forth .    

 So i t  is also about isolat ing the very same employee not  

be subjected to a what?. . .  unnecessary negat ive sort  of  

percept ions even at  a workplace level .    

 But  s imi lar ly,  you would a lso have to protect  the 

inst i tut ional  process and informat ion as wel l ,  amongst  other  20 

things.   So there is no pol lut ion that  takes place there.    

 So that  is how i t  has got  to be understood.   So I  am 

ra ising this point  because the manner in which Mr Hul ley is 

ra is ing this issue,  embraces this negat ive concept or 

def in i t ion of  th is concept of  suspension which seem to have 
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taken a route out  there in society that  i f  you suspend any. . .  

somebody i t  is because that  person is gui l ty of  anyth ing.   I t  

is not .  

CHAIRPERSON:   Mr Hul ley.  

ADV HULLEY SC:   Thank you,  Mr Chai r.   I f  I  can move on.   

The . . . [ intervenes]   

CHAIRPERSON:   Maybe you. . .  before you move on,  let  me 

put  th is to you Mr Nhleko.   My understanding is that  most  i f  

not  al l  suspensions. . .  maybe I  should stay wi th most  and not  

go to al l .    10 

 Most  suspensions,  whether you are talk ing about  the 

pr ivate sector or the publ ic sector,  suspensions of  

employees are not  based on any f inding that  has al ready 

made that  the employee is gui l ty.    

 They are affected to al low some form of  invest igat ion to 

take place before. . .  to take p lace before a decision is made 

whether the employee should be charge wi th misconduct  or  

not .    

MR NHLEKO:   Yes.  

CHAIRPERSON:   Somet imes they happen at  a t ime when the 20 

invest igat ion has taken place but  the hearing,  discipl inary 

hearing and a decision to charge the employee has been 

taken but  there are. . .  there is going to be some t ime before 

the hearing actual ly starts and the employee is suspended.  

 The decision whether the employee is gui l ty or not  would 
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be taken by the chairperson of  the discipl inary inqui ry in due 

course.    

 So but  nevertheless,  there is a general ,  I  th ink,  

understanding wi thin the publ ic  sector  and maybe the pr ivate 

sector,  I  am not  sure,  that  before you affect  even that 

suspension,  you as the employer would need to be of  the 

pr ima facie  v iew that  there may be someth ing that  the 

employee is gui l ty  of .    

 Because otherwise,  i f  you think there is no basis for th is 

al legat ion you would not  go that  far.   That  is  my 10 

understanding of  the si tuat ion.  

MR NHLEKO:   No,  but  i f  you had to do that  Chai r,  whi lst  I  

agree largely wi th  what you have just  said.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   I f  you were to assume gui l t  before the 

invest igat ion that  would be unfa i r.  

CHAIRPERSON:   Wel l  . . . [ intervenes]   

MR NHLEKO:   So that  is why I  am saying,  in the publ ic  

serv ice general ly,  at  least  wherever I  have worked,  i t  is 

important  to emphasise pre-caut ionary suspension because 20 

the emphases on precaut ionary,  al l  i t  does is i t  then says,  

“Look,  we want to  have an opportuni ty to have. . .  to explore 

this matter further  and so on.   And we do not  want you to be 

perceived negat ively internal ly  wi th in the inst i tut ion,  nor do 

we want also to experience as an inst i tut ion,  for instance a 
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s i tuat ion where there is interference with the informat ion that  

we requi re for purposes of  invest igat ion”.  

 I  am also aware,  because I  th ink the Chai r  has a lso,  you 

know, broaden th is. . .  e luded to.   I  am aware also that  in  

other inst i tut ions there is a sentence of  suspending 

somebody wi thout  pay for a part icular durat ion,  you know.  

CHAIRPERSON:   We just  separate.  

MR NHLEKO:   Yes,  we just  separate.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   But  that  is af ter a d iscipl inary process would 10 

have,  you know, ensued and so on.   Ja.  

CHAIRPERSON:   H’m.  Ja.  

MR NHLEKO:   Ja.  

CHAIRPERSON:   No,  and the point  you make is that  the 

suspension you talk about  in the publ ic sector and the 

suspension we are talk ing about here in regard to General  

Dramat,  was a pre-caut ionary.  

MR NHLEKO:   Pre-caut ionary,  yes.  

CHAIRPERSON:   Not  a puni t ive one af ter a hearing.  

MR NHLEKO:   Yes.  20 

CHAIRPERSON:   Okay.  

MR NHLEKO:   Yes,  Chai r.   Thanks.  

ADV HULLEY SC:   Thank you,  Mr Chai r.   Now . . . [ intervenes]   

CHAIRPERSON:   Oh,  I  see we are at  one o’clock.   Is 

everybody amenable that  we take a shorter lunch break l ike 
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th is? 

ADV HULLEY SC:   Thank you,  Mr Chai r.    

CHAIRPERSON:   Wi l l  that  be f ine Mr Nhleko?  Wi l l  that  f ine? 

MR NHLEKO:   Oh,  no.   I  am . . . [ intervenes]   

CHAIRPERSON:   You are f ine? 

MR NHLEKO:   Yes . . . [ indist inct ]  . . . [ intervenes]   

CHAIRPERSON:   There are two mot ions.   Ei ther we would 

move now up to one and then we take the lunch break or we 

take the lunch break now and come back at  hal f -past  one.   Is  

there any part icular preference? 10 

ADV HULLEY SC:   Perhaps we should take the lunch break 

now Mr Chai r.  

CHAIRPERSON:   H’m.  

ADV HULLEY SC:   I  would imagine that  i t  would be sui table 

for Mr Mokhari  because I  suspect  we are going to go into his  

f i rst  appointment.  

CHAIRPERSON:   Yes.   Okay let  us take the lunch break now 

then and then we wi l l  resume at  hal f -past  one.   Okay we 

adjourn.  

ADV HULLEY SC:   Thank you.  20 

INQUIRY ADJOURNS :  

INQUIRY RESUMES 

ADV HULLEY SC:    The unders tand ing  tha t  there  is  a t  

leas t  pr ima fac ie  case aga ins t  the  employee,  wou ld  tha t  be  

cor rec t?  
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MR NHLEKO:    Yes,  p recaut ionary  suspens ion  is  on  fu l l  

pay,  fu l l  benef i t s ,  w i th  the  except ion  tha t  you wou ld  no t  be  

a l lowed to  repor t  fo r  du ty  and you may have to  sur render  

cer ta in  i tems be long ing  to  the  employer  fo r  –  maybe those  

th ings w i l l  a lso  be  sub jec ted  to  the  same invest iga t ion  and  

so  on .  

ADV HULLEY SC:    The po in t  I  am mak ing  is  tha t  you must  

be  sa t is f ied  a t  the  ve ry  least  tha t  the  person tha t  there  is  

pr ima fac ie  case aga ins t  the  person,  i s  tha t  cor rec t?  

MR NHLEKO:    That  i s  co r rec t .  10 

ADV HULLEY SC:    So  aga ins t  tha t  backdrop,  what  was the  

purpose –  because accord ing  to  your  te rms o f  re fe rence  

you have ins t ruc ted  Werksmans to  conduct  an  assessment  

o r  to  conduct  a  p rocess,  they are  en t i t led  to  in te rv iew 

wi tnesses in  o rder  to  es tab l i sh  whethe r  there  is  a  pr ima  

fac ie  case aga ins t  Genera l  Dramat  and S ib iya .  

MR NHLEKO:    Look tha t  work  was a lso  runn ing  

concur ren t ly,  i t  i s   -  i f ,  fo r  ins tance,  what  I  sa id  was I  am 

put t ing  you on suspens ion  but  I  am a lso  ins t i tu t ing  an  

invest iga t ion  so  the  invest iga t ion  by  Werksmans,  i t  i s  par t  20 

o f  a  –  i t  i s  par t  o f  th is  work  tha t  needed to  happen.    

 Now remember  tha t  –  I  th ink  I  must  have a lso  

ind ica ted  tha t  in  the  le t te r  tha t  I  sent  to  Genera l  Dramat  

and o thers ,  tha t  the  precaut ionary  suspens ion ,  I  th ink  in  

the  pub l i c  se rv i ces  de f ined w i th in  60  to  90  days,  someth ing  



29 JULY 2020 – DAY 240 
 

Page 113 of 239 
 

l i ke  tha t .    

So i t  was my in ten t ion  tha t  w i th in  a  shor te r  per iod  

as  much as  poss ib le  o f  about  60  to  90  days you cannot  

keep the  fa te  o f  a  human ind i v idua l  hang ing  in  the  a i r  

because,  I  th ink ,  Cha i r,  as  I  had a l luded to  ear l ie r  on  tha t  

some o f  the  th ings tha t  concerned me,  no t  on ly  jus t  w i th  

the  po l i ce  bu t  a lso  even in  some o f  the  areas in  

government  wherever  worked,  i s  the  quest ion  o f ,  you know,  

somebody who s tays  a t  home fo r  two years  on  suspens ion ,  

four  years  on  suspens ion ,  seven years  on  suspens ion  and  10 

so  on ,  i t  does not  make sense.    

 So i t  i s  the  swi f tness tha t  i s  necessary  in  regard  to  

cases such as  th is  and tha t  i s  why i t  was impor tan t  tha t  

you put  somebody on suspens ion  but  s ta r t  your  

invest iga t ion  so  tha t  you es tab l i sh  the  fac ts  w i th in  the  

shor te r  per iod  o f  t ime as  poss ib le .  

 I f  there  i s  no th ing  to  be  pursued  in  regard  to  the  

person tha t  you  have put  on  suspens ion ,  tha t  person 

comes back to  work  bu t  i f  there  a re  mat te rs  tha t  have got  

to  be  pu rsued  then you sub jec t  tha t  person to  a 20 

d isc ip l ina ry  p rocess.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.  

MR NHLEKO:    Thank you.  

ADV HULLEY SC:    Now you obta ined the  Werksmans ’ 

repor t  somet ime in  la te  Apr i l  o f  2015,  i s  tha t  cor rec t?  
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MR NHLEKO:    Maybe,  I  have not  checked the  da te .  

ADV HULLEY SC:    I f  you  wou ld  t u rn  w i th  me to  EXHIBIT –  

bund le  LEA1,  Mr  Cha i r ,  and  the  spec i f i c  exh ib i t  i s  

…[ in te rvenes]  

CHAIRPERSON:    LEA1?  

ADV HULLEY SC:    That  i s  co r rec t ,  Mr  Cha i r .  

CHAIRPERSON:    Okay,  I  have go t  LEA1.   Yes?  

ADV HULLEY SC:    And  th is  i s  EXHIBIT Y8A.   You have 

a t tached to  tha t  –  your  a f f idav i t ,  you have a t tached the  

Werksmans ’  repor t .  10 

CHAIRPERSON:    What  page d id  you say?  

ADV HULLEY SC:    The spec i f i c  page number  i s  page 187,  

Mr  Cha i r .  

CHAIRPERSON:    D id  you say 187? 

ADV HULLEY SC:    187.  

CHAIRPERSON:    87?  

ADV HULLEY SC:    87 ,  tha t  i s  cor rec t .  

CHAIRPERSON:    Oh,  the  las t  page o f . . .  

ADV HULLEY SC:    I t  i s  the  very  las t  page  o f  the  

Werksmans ’  repor t .  20 

CHAIRPERSON:    O f  the  Werksmans ’  repor t .   Okay.  

ADV HULLEY SC:    I t  i s  da ted  the  24  Apr i l  2015.   Now tha t  

i s  approx imate l y  when you wou ld  have rece ived i t ,  i s  tha t  

cor rec t?  

MR NHLEKO:    Ja ,  as  I  sa id ,  Mr  Hu l ley ,  i t  i s  –  whether  i t  
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was th is  da te  or  soon thereaf te r ,  I  wou ld  no t  know,  bu t  I  

wou ld  no t  have the  spec i f i cs  o f  i t .  

ADV HULLEY SC:    And then ar is ing  ou t  o f  tha t  repor t ,  you  

have now rece ived the  repor t ,  a r i s ing  ou t  o f  i t ,  I  wou ld  

imag ine  tha t  you wou ld  cons ide red the  repor t ,  sa t i s f ied  

yourse l f  as  to  i t s  contents ,  the  imp l ica t ions,  wou ld  tha t  be  

cor rec t?  

MR NHLEKO:    Yes,  tha t  i s  cor rec t .  

ADV HULLEY SC:    And you wou ld  then have taken the  

dec is ion  about  what  to  do  w i th  the  repor t ,  i s  tha t  cor rec t?  10 

MR NHLEKO:    Cor rec t .  

ADV HULLEY SC:    Now we know tha t  a  c r im ina l  

invest iga t ion  was then ins t i tu ted  aga ins t  Mr  Rober t  

McBr ide ,  Mr  Sesoko and Mr  Khuba,  i s  tha t  cor rec t?  

MR NHLEKO:    Ja ,  I  heard  about  them.  

ADV HULLEY SC:    And the  Werksmans ’  repor t  had made a  

recommendat ion  tha t  a  c r im ina l  p rosecut ion  shou ld  be  –  or  

tha t  a  c r im ina l  case shou ld  be  opened aga ins t  them,  i s  tha t  

r igh t?   Wel l ,  perhaps we shou ld  read the  repor t  to  be  o f  

ass is tance ra ther  than to  m isquote .  Le t  us  tu rn  to  page 186  20 

o f  tha t  bund le .   Look a t  paragraph 6 .4 .5 .  I t  says :  

“ In  the  absence o f  any in fo rmat ion  as  to  wh ich  o f  

the  th ree  cos ignator ies  were  respons ib le  fo r  the  

de le t ion  o f  in fo rmat ion  f rom the  f i rs t  repor t ,  we  

recommend tha t  Khuba,  McBr ide  and Sesoko be  
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charged cr im ina l l y  fo r  de fea t ing  the  ends o f  jus t i ce  

or  obst ruc t ing  the  admin i s t ra t ion  o f  jus t i ce  and tha t  

d isc ip l ina ry  charges be brought  aga ins t  them in  

the i r  capac i t ies  as  employees. ”  

As a  fac t  they were  charged cr im ina l l y ,  i s  tha t  r igh t?  

MR NHLEKO:    No,  I  heard  about  them be ing  charged,  yes .  

ADV HULLEY SC:    Wel l ,  were  you the  impetus  or  were  

you the  bas is  upon wh ich  –  or  le t  me rephrase  tha t ,  d id  you  

open a  charge aga ins t  them? 

MR NHLEKO:    No,  I  do  no t  run  cr im ina l  invest iga t ions,  s i r .  10 

ADV HULLEY SC:    Pardon me? 

MR NHLEKO:    I  d id  no t  run  cr im ina l  invest iga t ions ,  in  my 

capac i ty  then as  Min is te r .  

ADV HULLEY SC:    No,  no ,  fa i r  enough,  bu t  I  th ink  

anybody can open a  c r im ina l  case .   So the  quest ion  to  you 

is  no t  …[ in tervenes]  

CHAIRPERSON:    I  guess the  quest ion  is  d id  you  lay  a  

compla in t  tha t  led  to  the i r  c r im ina l  p rosecut ion?  

MR NHLEKO:    No,  I  th ink  what  must  have happened is  

tha t  the  Werksmans –  I  near l y  sa id  Worksmen 20 

Compensat ion .    

CHAIRPERSON:    The Werksmans  A t to rneys.  

MR NHLEKO:    The Workmen’s  Compensat ion ,  there  used 

to  be  someth ing  l i ke  tha t  a t  some po in t .  

CHAIRPERSON:    Yes.  
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MR NHLEKO:    Bu t  the  Werksmans ’  invest iga t ion  repor t ,  i t  

made a  var ie t y  o f  recommendat ions,  so  must  have re fer red  

i t  to  d i f fe ren t  so r t  o f  l im i ts  a lso  to  look  a t  a reas tha t  were 

re levant  and/o r  app l i cab le  to  them or  someth ing ,  yes .  

ADV HULLEY SC:    In  fac t ,  i f  you  w i l l  tu rn  w i th  me to  

bund le  LEA7.   A re  you mov ing  on  to  another  po in t  o r  a re  

you s t i l l  …[ in te rvenes]  

ADV HULLEY SC:    I t  i s  the  same po in t .  

CHAIRPERSON:    Oh,  okay.  

ADV HULLEY SC:    We are  jus t  exp lo r ing  someth ing  10 

fu r the r,  Mr  Cha i r.   I f  you  wou ld  …[ in tervenes]  

CHAIRPERSON:    What  page?  

ADV HULLEY SC:    I t  i s  a t  page 3211.  

CHAIRPERSON:    3211?  

ADV HULLEY SC:    That  i s  cor rec t ,  Mr  Cha i r,  i t  i s  par t  o f  a  

docket  and i t  i s  EXHIBIT Y8G.  

CHAIRPERSON:    Yes.  

ADV HULLEY SC:    I f  you  can tu rn ,  Mr  Nh leko,  to  page 

3211.   Do you have the  document?  

MR NHLEKO:    No,  I  am fo l low ing you,  though.   So i f  you  20 

can jus t  read i t  ou t  to  me.  

CHAIRPERSON:    Yes,  I  th ink  he  w i l l  be  ab le  to  fo l low you.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r ,  th is  i s  a  sworn  

s ta tement  by  a  ce r ta in  L ieu tenant  Co lone l  Gway i .  

MR NHLEKO:    W ine?  
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ADV HULLEY SC:    Yes.  

MR NHLEKO:    Okay.  

CHAIRPERSON:    Gway i ,  I  th ink .   I  am jus t  ment ion ing ,  

pu t t ing  i t  tha t  way in  case i f  i t  is  p ronounced in  the  way  

tha t  I  th ink  i t  may –  m ight  be  –  i t  s  jus t  tha t  I  do  no t  know 

whethe r  i t  i s  i s iZu lu  or  no t  bu t  i f  i t  i s  i s iZu lu  i t  wou ld  be  

Gwayi .  

MR NHLEKO:    Oh,  okay.    

CHAIRPERSON:    Bu t  i t  m igh t  no t  be  is iZu lu  so . . .  But  you  

may or  may not  know who the  pe rson is  so  I  thought  you  10 

might  know whether  you know the  person.  

MR NHLEKO:    Oh,  I  thought  Mr  Hu l ley  was jus t  ment ion ing  

tha t  there  is  th is  s ta tement .  

CHAIRPERSON:    Okay,  okay.  

MR NHLEKO:    Bu t  I  have not  heard  the  quest ion ,  yes .  

CHAIRPERSON:    Ja ,  okay.  

ADV HULLEY SC:    Now the  sworn  s ta tement  par t i cu la r ly  

seems to  be  –  i t  i s  marked as  A1 in  the  docket  wh ich  f rom 

the  ins t ruc t ions tha t  I  have rece ived means tha t  i t  i s  the  

very  f i rs t  s ta tement  in  the  docket ,  i t  i s  the  s ta tement  20 

usua l l y  o f  the  compla in t ,  tha t  i s  the  s ta tement  tha t  g ives  

r i se  to  the  charge sheet  o r  ra ther  to  the  docket  be ing  

opened.  

MR NHLEKO:    No,  I  hear  you and I  am fo l low ing,  s i r .  

ADV HULLEY SC:    Now he says in  parag raph 3  o f  h is  
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s ta tement ,  he  says:  

“ I  have du ly  mandated to  depose to…”  

Wel l ,  he  ac tua l l y  says d ispose but  I  imag ine  he in tended to  

say:  

“…depose to  th is  a f f idav i t  by  the  Act ing  Nat iona l  

Head o f  the  DPCI ,  Genera l  Bern ing  Nt lemeza in  my  

capac i ty  as  the  o f f i ce  manager  in  the  o f f i ce  o f  the  

Nat iona l  Head DPCI .   My dut ies  en ta i l ,  among o the r  

funct ions,  dea l ing  w i th  the  co r respondence tha t  

needs the  a t ten t ion  o f  the  Nat iona l  Head o r  has  10 

been dea l t  w i th  by  the  Nat iona l  Head DPCI .   Dur ing  

the  per fo rmance o f  my dut ies  I  have on the  8  May 

2015 rece ived cor respondence f rom Min is t r y  o f  

Po l i ce  as  s igned by  the  honourab le  Min i s te r  o f  

Po l i ce ,  Mr  N P  T Nh leko to  the  e f fec t  o f  submiss ion  

o f  the  repor t  compi led  by  the  Werksmans ’  IP ID  

invest iga t ion  commiss ion  in to  Z imbabwean 

Rend i t ions .   The repor t ,  there fo re ,  e luc ida tes  some 

incons is tenc ies  re la t ing  to  two repor t s  assoc ia ted  o  

a  s ing le  IP ID  invest iga t ion  on  the  issue o f  20 

Z imbabwean Na t iona ls  tha t  were  sub jec ted  to  

rend i t ion  thus g iv ing  r i se  to  an  invest iga t ion  o f  

per ju ry ,  cor rup t ion  and defeat ing  the  ends o f  jus t i ce  

by  e i ther  the  IP ID deponents  tha t  were  in te rv iewed ,  

compi le rs  o f  f i rs t  and second IP ID repor ts . ”  
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Now are  you fami l ia r  w i th  the  background lead ing  up to  th is  

docket  be ing  opened?  

MR NHLEKO:    No,  I  am not ,  there  is  someth ing  tha t  you  

read out  there  wh ich  I  f ind  s t range.   I  mean,  I  wou ld  no t  

wr i te  as  Min is te r  o f  Po l i ce  to  somebody tha t  I  do  no t  know 

and somebody who is  no t  the  du ly  de legated pe rson o f  the  

ins t i tu t ion  in  quest ion .   So I  wou ld  no t  do  tha t ,  so  the  

person who deposed tha t  a f f idav i t ,  you sa id  i t  i s  a  Mr  or  Ms 

Wayi?  

ADV HULLEY SC:    Gway i .  10 

MR NHLEKO:    I  wou ld  no t  know tha t  person.  

ADV HULLEY SC:    Wel l ,  the  person is  say ing  

…[ in tervenes]  

MR NHLEKO:    So  the  person say I  wro te  to  h im or  her ,  i s  

i t  no t?  

ADV HULLEY SC:    He says:  

“Dur ing  the  pe r fo rmance o f  my dut ies  I  have on the  

8  May 2015 rece ived co r respondence f rom Min i s t ry  

o f  Po l i ce  as  s igned by  the  honourab le  Min is te r  o f  

Po l i ce ,  Mr  N P  T Nh leko to  the  e f fec t  o f  submiss ion  20 

o f  the  repor t  compi led  by  the  Werksmans ’  IP ID  

invest iga t ion  commiss ion  in to  Z imbabwean 

Rend i t ions . ”  

MR NHLEKO:    Honourab le  Cha i r ,  there  i s  someth ing  

wrong w i th  th is  fo rmula t ion  because there  is  a  
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p resuppos i t ion  tha t  I  must  have wr i t ten  to  th is  ind iv idua l .  

CHAIRPERSON:    Wel l ,  cer ta in ly  what  …[ in tervenes]  

MR NHLEKO:    Un less  th is  person says …[ in tervenes]  

CHAIRPERSON:    What  th is  ind i v idua l  suggests  i s  tha t  

there  i s  cor respondence tha t  came f rom you,  whether  i t  

was d i rec ted  to  h im or  to  somebody e lse  bu t  he  re fers  to  

cor respondence f rom you.  

MR NHLEKO:    R igh t .  

CHAIRPERSON:    Bu t  I  am not  sure  i f  i t  i s  c lear  whethe r  

the  co r respondence was d i rec ted  to  h im or  to  somebody  10 

e lse  bu t  he  re fe rs  to  some cor respondence f rom you .  

MR NHLEKO:    Yes.   Un less  i t  i s  somebody who in t roduces  

h imse l f  o r  herse l f ,  le t  us  say as  reg is t ry  c le rk  or  somebody 

who rece ives cor respondence and  says th is  i s  wha t  I  have 

rece ived f rom …[ in tervenes]  

CHAIRPERSON:    Wel l ,  he  occup ies  –  he  does not  occupy,  

I  th ink  –  I  th ink  he  is  some – is  he  a  L ieu tenant  Co lone l?  

ADV HULLEY SC:    Mr  Cha i r ,  i f  you  wou ld  cons ider  the  las t  

…[ in te rvenes]  

CHAIRPERSON:    Ja ,  h is  i s  a  L ieu tenant  Co lone l  in  the 20 

South  A f r i can Po l ice  s ta t ioned  a t  DPCI  invest iga t ion  

o f f i ces  in  S i l ve r ton  Pre tor ia  a t  tha t  t ime.  

MR NHLEKO:    Ja .   I  do  no t  know,  I  th ink  i t  i s  someth ing  

tha t  wou ld  have to  be  …[ in tervenes]  

CHAIRPERSON:    Wou ld  you l i ke  to  see the  pa r t i cu la r  
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…[ in te rvenes]  

MR NHLEKO:    No,  i t  ac tua l l y  does not  mat te r ,  Cha i r .  

CHAIRPERSON:    Ja ,  okay.  

MR NHLEKO:    I t  i s  jus t  tha t  I  th ink  i t  i s  someth ing  tha t  

requ i res  fu r the r  c la r i f i ca t ion  a t  a  la te r  po in t .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    Because there  is  no  way tha t  I  wou ld  wr i te  

to  somebody who  is  no t  the  head o f  the  ins t i tu t ion .  

ADV HULLEY SC:    I  do  no t  th ink  i t  i s  …[ in te rvenes]  

CHAIRPERSON:    Wel l  what  –  i t  may be tha t  you wro te  to  10 

the  head o f  DPCI  bu t  –  and tha t  cor respondence was in  the  

f i le  tha t  was g iven to  th is  person fo r  purposes o f  [ inaud ib le  

–  speak ing  s imu l taneous ly ]  

MR NHLEKO:    Supposed ly  by  the  head o f  DPCI ,  okay.  

CHAIRPERSON:    Yes.   That  i s  poss ib le .  I  do  no t  know 

whethe r  Mr  Hu l ley  wou ld  [ inaud ib le  –  speak ing  

s imul taneous ly ]  as  we l l .  

ADV HULLEY SC:    Yes,  I  can be o f  ass i s tance  in  tha t  

respect .   I f  we cou ld  tu rn  to  page 3209,  wh ich  is  two pages  

before  tha t .  20 

CHAIRPERSON:    3209,  yes .  

ADV HULLEY SC:    Thank you,  Mr  Cha i r .   Th is  i s  the  le t te r  

tha t  he  is  re fe r r i ng  to  wh ich  is  a  le t te r  da ted  the  8  May  

2015 wh ich  has  your  name a t  the  bo t tom and  he has  

addressed to  the  Act ing  Head  o f  the  DPCI ,  Genera l  
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N t lemeza,  and i t  reads:  

“As the  Min i s te r  o f  Po l i ce ,  I  commiss ioned an  

invest iga t ion  in to  the  ex is tence o f  a  so-ca l led  two 

IP ID invest iga t ion  repor ts  on  rend i t ions  o f  

Z imbabwean Nat iona ls .   Such an invest iga t ion  was  

conc luded by  Werksmans A t to rney  on  the  24  Apr i l  

2015.   Th i s  repor t  i s  there fore  re fer red  to  you fo r  

your  cons idera t ion  as  i t  imp l ica tes  some o f f i c ia ls  o f  

the  DPCI . ”  

MR NHLEKO:    Okay.   10 

ADV HULLEY SC:    That  i s  the  document .  

MR NHLEKO:    Okay.    

CHAIRPERSON:    So  tha t  makes sense?  

MR NHLEKO:    Ja ,  I  seem to  be  –  no ,  I  seem to  be  hav ing  

a t  leas t  some sense,  an  admin is t ra t i ve  sense o f  perhaps  

what  m ight  have happened.  

CHAIRPERSON:    Ja ,  okay.  

MR NHLEKO:    I t  i s  jus t  tha t  ear l ie r  on ,  Cha i r ,  i t  sounded  

l i ke  I  must  have wr i t ten  to  th is  Mr  Wayi  o r  Ms Way i .   And 

tha t  was my confus ion  then,  bu t  I  am c la r i f ied ,  thanks.  20 

ADV HULLEY SC:    Wel l ,  what  I  was t r y ing  to  asce r ta in  i s  

th is  was wr i t ten  to  Genera l  Nt lemeza because i t  concerned 

the  o f f i cers  under  h is  command o r  peop le  w i th in  h is  a rea  

under  the  DPCI ,  cor rec t?  

MR NHLEKO:    Cor rec t .  
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ADV HULLEY SC:    I t  says  tha t  i t  imp l ica tes  some o f f i c ia ls  

o f  the  DPCI .   Spec i f i ca l l y ,  i t  seems to  be  re fer r ing  to ,  

amongst  o thers ,  Genera l  Dramat ,  Genera l  S ib iya ,  cor rec t?  

MR NHLEKO:    Ja ,  I  w i l l  take  your  fo rmula t ion ,  ja ,  amongst  

o thers .  

ADV HULLEY SC:    I  th ink  there  may a lso  be  a  cer ta in  

Capta in  Malu leke .  

MR NHLEKO:    R igh t .  

ADV HULLEY SC:    Bu t  those wou ld  be  the  th ree  peop le  

f rom the  DPCI  who had been imp l ica ted  in  the  Werksmans ’  10 

repor t .  

CHAIRPERSON:    Jus t  one second,  Mr  Hu l ley ,  you  say we  

a im to  t ry  and f in ish  a t  –  o r  I  d id  say we w i l l  t ry  and f in ish  

a t  th ree .   Mr  Mokhar i  had ind ica ted  yesterday tha t  h is  re -

examinat ion  shou ld  no t  be  longer  than 30 minutes .   May I  

jus t  f ind  ou t  whether  tha t  i s  s t i l l  the  pos i t ion?  He agrees.   

So i t  seems tha t  you may have to  a im to  f in ish  no t  la te r  

than ha l f  past  two.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.  

CHAIRPERSON:    Ja ,  okay.    20 

ADV HULLEY SC:    Now what  I  am t ry ing  to  unders tand is  

how the  –  the  peop le  who were  imp l ica ted  over  here  and  

the  purpose o f  the  repor t  re la ted ,  o f  course ,  to  the  DPCI ,  i t  

was g iven to  them for  the i r  purposes and i f  you are  no t  in  a 

pos i t ion  to  ass is t  us  o f  course  by  a l l  means say so bu t  I  am 
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t ry ing  to  unders tand how we wen t  f rom tha t  to  a c r im ina l  

invest iga t ion  tha t  i s  open aga ins t  IP ID o f f i c ia ls .   I f  you  can 

be o f  ass is tance.  

MR NHLEKO:    No,  I  th ink ,  Mr  Hu l ley ,  I  wou ld  no t  be  ab le  

to  ass i s t  you there .   Ja ,  I  wou ld  no t .  

CHAIRPERSON:    Can I  take  you  back wh i le  Mr  Hu l ley  i s  

look ing  a t  someth ing ,  to  the  dec i s ions tha t  you may have 

made wi th  regard  to  –  o r  a r i s ing  f rom the  Werksmans ’  

repor t .   D id  you make any dec is ion  o f  a  d isc ip l ina ry  na ture  

ar is ing  ou t  o f  tha t  repor t  and,  i f  so ,  in  regard  to  whom?  10 

L ike  dec id ing  to  suspend or  tha t  somebody must  be  – must  

face  a  d i sc ip l inary  hear ing ,  must  face  d isc ip l inary  charges.   

D id  you make any dec i s ions l i ke  tha t  a r is ing  –  based on 

tha t  repor t?  

MR NHLEKO:    Amongst  o thers  I  th ink  i t  was cer ta in ly  the  

suspens ion  o f  Mr  McBr ide  ar i s ing  …[ in tervenes]  

CHAIRPERSON:    O f  Mr  McBr ide?  

MR NHLEKO:    O f  Mr  McBr ide ,  yes .  

CHAIRPERSON:    Yes,  yes .  

MR NHLEKO:    A r is ing  ou t  o f  tha t  very  same repor t .  20 

CHAIRPERSON:    Yes.  

MR NHLEKO:    Then,  o f  course ,  I  th ink  the  re levant  leve ls  

o f  au thor i t y  then dea l t  w i th  o thers  bu t  a t  my leve l  

…[ in te rvenes]  

CHAIRPERSON:    Yes,  yes .  
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MR NHLEKO:    . . i t  was the  quest ion  o f  Mr  McBr ide ,  I  th ink ,  

ou t  o f  tha t  repor t .  

CHAIRPERSON:    Yes.   So in  te rms o f  any dec is ion  to  

suspend anybody ar is ing  ou t  o f  tha t  repor t ,  the  on ly  

dec is ion  to  suspend somebody tha t  you took based on tha t  

repor t  was to  suspend Mr  McBr ide .  

MR NHLEKO:    R igh t .  

CHAIRPERSON:    Bu t  he  was on ly  one in  te rms  o f  the 

dec is ion  to  suspend by  yourse l f ,  no t  by  somebody e lse .  

MR NHLEKO:    No,  he  was suspended by  myse l f ,  yes .  10 

CHAIRPERSON:    Ja ,  ja ,  okay.   Mr  Khuba and Mr  Sesoko  

wou ld  have been suspended by  somebody e lse .  

MR NHLEKO:    By  somebody e l se ,  yes .  

CHAIRPERSON:    Yes,  ja .   And in  te rms o f  whether  any 

cr im ina l  invest iga t ion  shou ld  be  pu rsued,  d id  you make any 

dec is ion  -  now I  accept  tha t  you are  no t  the  prosecutors ,  

you are  no t  in  the  NPA.  

MR NHLEKO:    R igh t .  

CHAIRPERSON:    Bu t  d id  you make any dec is ion  a long the 

l ines  tha t  the  cr im ina l  jus t i ce  sys tem must  –  here  is  the 20 

repor t ,  they  must  make whatever  dec is ion  they m ight  w ish  

to  make.  

MR NHLEKO:    Look,  the  repor t ,  Cha i r ,  re fe r red  to  d i f fe ren t   

sor t  o f  a rms w i th in  the  po l i ce  serv ice .   They a lso  needed to  

read i t ,  ana lyse  i t  on  the  bas is  o f  the i r  a rea  o f  funct ion .  
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CHAIRPERSON:    Yes.  

MR NHLEKO:    And then dec ide  what  i t  i s  tha t  wou ld  need  

to  happen.  

CHAIRPERSON:    Yes.  

MR NHLEKO:    And I  happy tha t  the  Cha i r  qua l i f ies  th is  

po in t  tha t ,  you know,  o f  course ,  I  have got  no th ing  to  do  

w i th  the  NPA.  

CHAIRPERSON:    Ja .  

MR NHLEKO:    Bu t  a lso ,  the  NPA i t se l f ,  w i l l  no t  on  the  

bas is  o f  mere l y  a  repor t  ou t  there  in  pub l i c  then dec ide  no ,  10 

we a re  prosecut ing .  

CHAIRPERSON:    Ja ,  make the i r  own dec i s ion .  

MR NHLEKO:    Yes,  yes ,  yes .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    So  the  arms o f  invest iga t ions such as  the  

po l i ce ,  wh ichever  leve l  i t  wou ld  be ,  wou ld  then be invo lved  

to  look  in to  tha t  

CHAIRPERSON:    Yes.  

MR NHLEKO:    And then look a t  how they work  w i th  the  

NPA.  20 

CHAIRPERSON:    Yes.  

MR NHLEKO:    In  the  const ruc t ion  o f  cha rges,  i f  any .  

CHAIRPERSON:    Yes,  yes .   Le t  us  ta lk  about  you r  

dec is ion  to  suspend Mr  McBr ide .   Mr  McBr ide  was not  a  

s ignatory  to  the  f i rs t  repor t ,  i s  tha t  r igh t?    
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MR NHLEKO:    R igh t .  

CHAIRPERSON:    He was not  a  s ignatory  to  the  f i rs t  

repor t .  

MR NHLEKO:    R igh t .  

CHAIRPERSON:    Indeed,  the  f i r s t  repor t  had been g iven  

to  the  NPA before  he  jo ined IP ID.  

MR NHLEKO:    R igh t .  

CHAIRPERSON:    Ja .   Now what  was your  unders tand ing  

o f  what  you thought  he  had done  wrong even i f  tha t  was 

not  a  f ina l  de te rminat ion ,  jus t  pr ima fac ie ,  tha t  rea l l y  10 

needed to  be  invest iga ted  g i ven tha t  he  s igned the  second 

repor t  on ly  and had not  been there  –  he  had not  expressed 

or  assoc ia ted  h imse l f  in  any way w i th  any v iews or  ana lys i s  

tha t  may have been par t  o f  the  f i rs t  repor t  on  22  January  

because he was not  par t  o f  IP ID a t  tha t  t ime.    

 So up to  a  cer ta in  po in t  I  do  have some 

unders tand ing  o f  concern  in  re la t ion  to  Mr  Khuba,  who has 

s igned the  f i rs t  repor t  wh ich  sa id  one th ing  and s igned the  

second repor t  wh ich  sa id  someth ing  cont rad i c to ry ,  bu t  I  am 

not  su re  tha t  I  unders tand in  regard  to  Mr  Sesoko  and Mr  20 

McBr ide  who on ly  s igned one repor t ,  namely  the  f ina l  

repor t .  

 So you,  be ing  the  pe rson who made the  dec i s ion  to  

suspend Mr  McBr ide ,  I  am t ry ing  –  I  wou ld  l i ke  you to 

ass is t  me to  unders tand in  your  own mind what  d id  you see 
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as  pr ima fac ie  wrong as  fa r  as  he  was concerned?  

MR NHLEKO:    Honourab le  Cha i r ,  two th ings.   The f i rs t  

one is  tha t  the  content ion  here  is  no t  about  s ign ing ,  okay,  

i t  i s  no t  about  s ign ing .   And,  o f  course ,  you know,  i t  i s  a  

d i f fe ren t  se t  o f  a  debate  in  te rms o f  regu la t i ons and 

app l i cab le  laws and whatever ,  wha tever ,  tha t  i s  a  d i f fe ren t  

th ing .   But  you know what  we seem to  be  fo rge t t ing  is  tha t  

we a re  a l l  governed by  pr inc ip les  o f  accountab i l i t y .    

For  an  example ,  i f  I  were  to  fo l low the  ana logy by  

the  Cha i r ,  i t  wou ld  a lso  app ly  to  me to  then say what  do  I  10 

have to  do  w i th  t he  genera t ion  o f  a  repor t  by  the  C iv i l ian  

Secre tar ia t  fo r  Po l i ce  wh ich  was done in  2012 because I  

was not  there ,  I  on ly  became Min is te r  in  2014.   So wh ich  

wou ld  mean any  o ther  work  done befo re  I  came in ,  i t  i s  

what  I  do  no t  inher i t ,  you  know,  I  do  no t  ident i f y  w i th  i t .   In  

fac t ,  I  do  no t  even want  i t .   Government  cannot  work  l i ke  

tha t  so  I  am jus t  say ing  …[ in tervenes]  

CHAIRPERSON:     No,  no ,  I  do  no t  th ink  i t  i s  the  same 

th ing ,  maybe le t  me take you one  s tep  fu r ther .   What  do  

you say to  the  p ropos i t ion  tha t  says as  fa r  as  Mr  McBr ide  20 

was concerned,  he  had regard  to  whatever  he  had regard  

to  and came to  the  conc lus ion  tha t  the  repor t  tha t  comes to  

you,  tha t  i s  assoc ia ted  w i th  h im,  must  conta in  an  ana lys is  

tha t  he  was happy w i th  and recommendat ions tha t  he  fe l t  

he  cou ld  jus t i f y ,  i f  the  ear l ie r  repor t  had a  recommendat ion  
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tha t  he  fe l t  he  cou ld  no t  be  jus t i f ied  or  had an ana lys is  tha t  

he  fe l t  cou ld  no t  jus t i f y ,  he  may have sa id  we l l ,  th is  one,  

tha t  w i l l  have my  s ignature ,  must  conta in  what  I  can a lso  

s tand fo r ,  what  I  can jus t i f y .   Now what  i s  wrong w i th  tha t?  

MR NHLEKO:    I  w i l l  te l l  you  what ’s  wrong w i th  tha t  Cha i r.   

CHAIRPERSON:    Yes.  

MR NHLEKO:    F i rs t l y,  i t  takes us  back to  th is  i ssue  o f ,  you  

have a  repor t  tha t  i s  in  the re ,  you don ’ t  nu l l i f y  i t  and  

there fo re  you genera te  anothe r  one but  the  one tha t  you ’ re  

genera t ing  looks s im i la r  to  the  f i r s t  one but  mater ia l l y  you 10 

have tampered w i th  i t ,  tha t ’s  the  issue.   Now,  in  fac t ,  the  

invest iga t ion  c lear ly  shows tha t  there  was no add i t iona l  

in fo rmat ion  in  the  second repor t ,  in  fac t  what  happened is  

tha t  there  was cer ta in  paragraphs and content ,  mater ia l  

content  fo r  tha t  mat te r  expunged  f rom the  f i rs t  repor t  to  

const ruc t  the  second repor t .  

CHAIRPERSON:    Bu t  when you say tha t ,  when you say  

tha t  what  comes across to  me is ,  you are  d isagree ing  w i th  

Mr  McBr ide ’s  approach you are  d isagree ing  w i th  h is  

ana lys is ,  you are  d isagree ing  w i th  h is  recommendat ion .   20 

You say,  I  don ’ t  agree w i th  th is  ana lys is ,  I  don ’ t  agree,  tha t  

what  was in  the  f i rs t  repor t ,  those parag raphs shou ld  no t  

a lso  be  i n  th is  repor t  bu t  he  has taken a  d i f fe ren t  v iew,  I ’m 

jus t  tak ing  a  poss ib le  a rgument .   He has taken a  d i f fe ren t  

v iew,  so  what ’s  wrong w i th  tak ing  a  d i f fe ren t  v iew? 
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MR NHLEKO:    No…[ in tervenes] .  

CHAIRPERSON:    Do you pun ish  somebody s imp ly  because 

they have a  d i f fe ren t  v iew.  

MR NHLEKO:    No,  I ’m  not  [ laughter ] .  

CHAIRPERSON:   I  want  you to  ass is t  me where  I  have –  I  

need c la r i f i ca t ion  so  in  o ther  words…[ in te rvenes] .   

MR NHLEKO:    I  th ink  i t ’s  poss ib le  Cha i r,  tha t  you might  be  

m iss ing  a  po in t  somewhere .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    A repor t ,  an  invest iga t ion  repor t  i s  no t  10 

about  v iews,  i t ’s  no t  about…[ in tervenes] .  

CHAIRPERSON:    Bu t  sure l y  when they make a  

recommendat ion  those are  v iews?  

MR NHLEKO:    Can I  f in ish  Cha i r,  the  invest iga t ion  repor t ,  

i t ’s  no t  about  v iews.  

CHAIRPERSON:    Hmm hmm.  

MR NHLEKO:    What  const i tu tes  an  invest iga t ion  repor t  a re  

s ta tements  co l lec ted ,  sworn  to  s ta tements  co l lec ted  f rom 

ind iv idua ls ,  ana lysed,  p roduced tha t  repor t .   So,  i t ’s  no t  

about  v iews,  w i th  my v iew is  tha t  th is  and so  on .   So,  i f  you  20 

have s ta tements  tha t ,  c lear ly,  whethe r  i t ’s  one  or  two 

ind iv idua ls ,  tha t  imp l ica te  you in  re la t ion  to  a l legat ions o f  

the  commiss ion  o f  c r ime,  fo r  an  example .   So,  you can ’ t  

then say I  have a  v iew about  these sworn  s ta tements  tha t  

ac tua l l y  you may  not  have commi t ted  tha t  c r ime i t  doesn ’ t  
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work  tha t  way.   Now –  and tha t ’s  why,  Cha i r,  i t ’s  qu i te  

impor tan t ,  and I  th ink  I  t r ied  to  emphas ise  th is  po in t  on  the  

f i rs t  day,  tha t  a l l  o f  us ,  we need to  respect  p rocesses 

because ins t i tu t iona l  p rocesses,  they a re  the re  to  ass is t  

us ,  tha t ’s  another  leve l  fo r  an  example  wh ich  must  

de termine your  ex ten t  o f  invo lvement  and/or  gu i l t iness  fo r  

an  example ,  you  must  es tab l i sh  tha t  bu t  on  the  bas i s  o f  

what  i s  there ,  these are  the  imp l ica t ions and so  on .  So,  

much as  I  hear  t he  Cha i r  f rom tha t  po in t  o f  v iew,  bu t  we 

shou ldn ’ t  make i t  ou t  as  i f  i t ’s ,  you know,  a  genera l  10 

ana ly t i ca l  k ind  o f  repor t ,  necessar i l y.   I t  i s  borne out  o f  

what  i s  conta ined  in  the  docket  and/or  dockets .  

CHAIRPERSON:    Yes,  you see I  have an issue w i th  your  

ev idence tha t  a  repor t  such as  tha t  i s  no t  about  v iews.  

MR NHLEKO:    Okay.  

CHAIRPERSON:    I  expect  you to  agree to  th is  p ropos i t ion  

tha t  says,  when an invest iga tor,  inc lud ing  an  IP ID 

invest iga to r  has  been g iven the  task  o f  inves t iga t ing  

someth ing  and  they co l lec t  ev idence,  they co l lec t  

s ta tements  f rom wi tnesses and they ’ re  supposed to  see 20 

whethe r  there  is  –  there  shou ld  be  p rosecut ion  or  they  

shou ld  make a  recommendat ion  fo r  p rosecut ion  or  fo r  

m isconduct ,  d isc ip l inary  ac t ion .   They take  a  v iew on those  

–  on  the  contents  o f  those s ta tements  to  say,  what  do  I  

make o f  th is  ev idence.   Do I  th ink  th is  ev idence  revea ls 
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tha t  th is  person commi t ted  a  c r ime tha t  th is  person ac ted  

in  b reach o f  the  ru les  o f  the  employer?   That ’s  the  v iew 

they take  and when they make a  recommendat ion  and the  

IP ID Act  says they must  make  recommendat ions,  tha t  

recommendat ion  is  the  v iew they  take .   Somebody e lse  

m ight  say,  g iven th is  ev idence  in  these s ta tements ,  I  

recommend tha t  so  and so  shou ld  be  d isc ip l ined.   

Somebody e l se  m ight  say,  g iven the  same ev idence I  

recommend tha t  th is  pe rson shou ld  no t  be  d i sc ip l ined.   So 

tha t ’s  where  I ’m  coming f rom and you ’ l l  ge t  a  chance  to  say 10 

you agree or  no t  bu t  I  expect  you to  agree tha t ,  I ’m 

there fo re  say ing ,  when i t  comes  to  Mr  Sesoko and Mr  

McBr ide ,  i t  seems to  me,  and I  want  you to  te l l  me i f  I ’m 

look ing  a t  i t  wrong ly,  i t  seems to  me tha t  there ’s  room to 

say,  they expressed to  the  ex ten t  tha t  they were  par t y  to  

the  f ina l  repor t  they may have expressed v iews,  some o f  

those v iews or  the i r  approach m ight  have d i f fe red  f rom 

Khuba ’s  approach,  a lone,  wr i t ing  tha t  o ther  repor t  and you 

d idn ’ t  ag ree w i th  the i r  approach in  the  second repor t  you  

d idn ’ t  ag ree,  you r  v iew was tha t  they shou ld  no t  have –  20 

they shou ld  have inc luded cer ta in  parag raphs tha t  they 

thought  shou ld  be  exc luded but  i t ’s  the  v iew they took and 

i f  i t ’s  the  v iew they took,  must  they be  pun ished  fo r  the 

v iew they took.   So,  what  do  you say to  tha t  p ropos i t ion?  

MR NHLEKO:    Honourab le  Cha i r,  I  wou ld  have rea l l y  loved 
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to  agree and share  your  p ropos i t ion  bu t  I  don ’ t  and I ’ l l  

p robab ly  a l so  t ry  and prov ide  a  s imp l i f ied  so r t  o f  example  

to  t ry  and i l l us t ra te  th is  po in t .   I f  you  go out  here  in  

Johannesburg  and you cross  a  red  robot ,  now a  t ra f f i c  

o f f i cer  w i l l  s top  you and w i l l  te l l  you  i f  you  are  lucky,  i t  w i l l  

te l l  you  th is  i s  a  v io la t ion  o f  c ross ing  a  red  robot  and in  

v io la t ion  o f  the  Ord inance Act  o f  1960 whatever  the  case is  

and so  on  r igh t ,  tha t ’s  no t  a  v iew,  tha t ’s  no t  a  v iew.   So,  

you can ’ t  then say,  th is  t ra f f i c  cop  exp ressed a  v iew wh ich  

is  d i f fe ren t  f rom me as a  d r iver  o r  f rom me as an  on looker  10 

to  then say,  ja  he  m ight  have  crossed a  red  robot  a  

perhaps i t ’s  poss ib le  tha t  he  d id  no t  and so  on ,  no .   So,  I ’m 

say ing  ins t i tu t ions  o f  po l i c ing ,  in  par t i cu la r,  honourab le  

Cha i r,  they  funct ion  aga ins t  ins t i tu t iona l  reg imes.   In  th is  

case,  your  Cr im ina l  P rocedure  Act ,  your  whatever,  

whatever  Act  o f  course  I ’m  not  an  exper t  when i t  comes to  

these th ings Cha i r,  I  was,  mere ly,  a  po l i t i ca l  head  o f  the  

ins t i tu t ion  bu t  i t  doesn ’ t  make me a  Po l i ceman but  they w i l l  

te l l  you ,  and there  are  pro fess iona ls  tha t  a re  t ra ined in  th is  

regard  okay.   So,  you can ’ t  then say,  those peop le ,  hav ing  20 

done so ,  aga in ,  in  the  background o f  ou r  m inds,  hav ing  

made th is  example  about  a  t ra f f i c  cop and say tha t  was an 

express ion  o f  a  v iew,  no  i t ’s  no t  a  v iew.   In  lega l  and  

cr im ina l  mat te rs  –  and perhaps a  v iew,  I  th ink ,  a t  the  leve l  

o f  yourse l f ,  honourab le  Cha i r,  as  a  Judge,  I  mean you can 
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–  you ’ve  been ana lys ing  the  law and so  on  but  these are  

Law Enforcement  Agenc ies  tha t ’s  a l l  tha t  they do .  

CHAIRPERSON:    That ’s  very  in te res t ing  tha t  you say tha t  

because remember,  a  Po l i ce  Off i cer  who sees what  he  may 

th ink ,  she may th ink  i s  a  v io la t ion ,  a  cont ravent ion  o f  a  

t ra f f i c  regu la t ion  or  law may come to  you and say,  why you 

do ing  th is ,  why you cross ing  the  robot  and i f  you g ive  h im  

or  her  cer ta in  answer  he  may dec ide ,  no  I  unders tand so  

there fo re  I ’m  no t  go ing  to  a r res t  you,  I ’m  not  go ing  to  

charge you.   You say peop le  are  chas ing  me,  want ing  to  10 

shoot  me,  so  tha t ’s  why I ’m runn ing  away f rom them.   I f  

you  g ive  them a  d i f fe ren t  answer  they m ight  say,  no  tha t ’s  

no  va l id  reason you ’ l l  have to  face  charges but  I  th ink  le t ’s  

no t  take  i t  fu r ther,  I  unders tand what  you say and I  th ink 

you unders tand where  I ’m  coming f rom,  Mr  Hu l ley.  

ADV HULLEY:    Thank you Mr  Cha i r.   Now,  you,  i f  I  

unders tand your  tes t imony cor rec t l y,  you dec ided to  take  

d isc ip l ina ry  charges aga ins t  Mr  –  ar is ing  ou t  o f  the  

Werksmans repor t ,  to  take  d isc ip l ina ry  –  ins t i tu te  

d isc ip l ina ry  charges aga ins t  Mr  McBr ide  bu t  no t  aga ins t  20 

anybody e lse ,  do  I  unders tand tha t  cor rec t l y?  

MR NHLEKO:    I  took  d isc ip l inary  s teps aga ins t  Mr  

McBr ide .  

ADV HULLEY:    And who e l se?  

MR NHLEKO:    Aga ins t  Mr  McBr ide  s i r.  
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ADV HULLEY:    Anybody e l se  o ther  than Mr  McBr ide?  

CHAIRPERSON:    I  th ink  he  sa id ,  nobody e l se ,  ja .  

ADV HULLEY:    Oh,  so r ry  I  thought  he  sa id  - I ’m  sor ry  my  

apo log ies  

CHAIRPERSON:    Ja  o thers  may have been suspended but  

i t  was not  h is  dec is ion ,  tha t  i s  what  he  sa id .  

ADV HULLEY:    Sure ,  what  about  Genera l  Dramat ,  Genera l  

S ib iya ,  Capta in  Malu leka,  any o f  those?  

MR NHLEKO:    No,  the  o thers  wou ld  be  outs ide  o f  my 

ambi t  rea l l y,  o f  course ,  Genera l  Dramat ,  I  had a l ready 10 

ind ica ted  to  tha t  bu t  w i th  regards to  the  o thers  be low h im i t  

had to  be  somebody e l se ,  no t  me.  

ADV HULLEY:    What  I ’m  t ry ing  to  unders tand,  as  fa r  as  

th is  i s  concerned,  you commiss ioned a  repor t  to  invest iga te  

whethe r  there  were  cr im ina l  and whethe r  there  was  

d isc ip l ina ry  m isconduct  on  the  pa r t  o f  a  var ie t y  o f  peop le .   

Those peop le  inc luded Mr  Sesoko,  Mr  Khuba,  Capta in  

Malu leke and Genera l  S ib iya  a l l  ou ts ide  o f  your  mandate  or  

a l l  ou ts ide  o f  you r  scope o f  –  as  the i r  employer  ou ts ide  o f  

your  ab i l i t y,  you r  power  to  d isc ip l ine  them,  cor rec t?  20 

MR NHLEKO:    Yes,  some o f  the  ind i v idua ls  tha t  you  

ment ioned.  

ADV HULLEY:    A l l  o r  some? 

MR NHLEKO:    No,  I ’m say ing  some o f  the  

ind iv idua ls…[ in te rvenes] .  
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ADV HULLEY:    Which  ones do  you d i sagree w i th ,  I ’ ve  

named fou r?  

MR NHLEKO:    Jus t  run  down tha t  l i s t  aga in…[ in tervenes] .  

COMMISSIONER:   No,  I  th ink  Mr  McBr ide  was the  one  

person he sa id  he  had power  to  suspend,  Genera l  Dramat  

was another  pe rson tha t  wou ld  have fa l len  w i th in  h is  power  

bu t  by  the  t ime,  I  th ink  he  had a l ready – he  had a l ready 

suspended h im,  the  Werksmans repor t .   

ADV HULLEY:    Okay.  

CHAIRPERSON:    Ja ,  I  don ’ t  th ink  there  was anybody e lse  10 

who fe l l  w i th in  your  power  to  suspend,  i s  tha t  so ,  among  

the  peop le  ment ioned?  

MR NHLEKO:    And I  th ink  we shou ld  a lso  qua l i f y  th is  

Cha i r.   Genera l  Dramat ,  i t  was  more  to  do  w i th  be ing  

imp l ica ted  in  the  commiss ion  o f  c r ime.  

CHAIRPERSON:    Ja ,  no t  in  the  repor t .  

MR NHLEKO:    Not  the  quest ion  o f  the  two repor ts  and so 

on .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    And I  th ink  we need to  be  ab le  to  d raw the  20 

l ine  be tween the  two,  Cha i r,  thanks.  

ADV HULLEY:    In  the  te rms  o f  re fe rence you were  

concerned,  f i rs t ly,  about  the  rend i t ion  mat te r  and tha t  

invo l ved Genera l  Dramat ,  Genera l  S ib iya ,  Capta in  Malu leke  

and perhaps o ther  ind i v idua ls  bu t  you ident i f ied  two 
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spec i f i ca l l y.   You spoke about  Genera l  Dramat  and Genera l  

S ib iya .  

MR NHLEKO:    Ja .  

ADV HULLEY:    You were  a l so  concerned about  the 

c i rcumstances wh ich  gave r i se  to  the  amendment  o f  the 

IP ID repor t  and as  fa r  as  tha t  was concerned you were  

concerned,  par t i cu la r ly  about  the  fac t  tha t  there  were  th ree  

peop le  and tha t  was Mr  McBr ide ,  Mr  S ib iya  and Mr  Khuba – 

sor ry  Mr  Sesoko and Mr  Khuba,  co r rec t?  

MR NHLEKO:    That  I  was concerned about  what?  10 

ADV HULLEY:    In  re la t ion  to  the  two repor ts .  

MR NHLEKO:    R igh t .  

ADV HULLEY:    Cor rec t?  

MR NHLEKO:    Cor rec t .  

ADV HULLEY:    Now,  what  I ’m  t ry ing  to  unders tand  is  how 

do you –  on  what  bas is  you commiss ioned an invest iga t ion  

or  an  –  in to  m isconduct ,  le t ’s  focus spec i f i ca l l y  on  

m isconduct  in to  m isconduct  o f  peop le  who d id  no t  fa l l  

under  your  power  or  au tho r i t y  to  d isc ip l ine?  

MR NHLEKO:    Now,  there ’s  abso lu te ly  no th ing  wrong w i th  20 

invest iga t ing  and  in  the  invest iga t ion ,  peop le  who you do  

not  have a  d i rec t  superv i s ion  on  are  imp l ica ted .   So,  you  

wou ldn ’ t  say,  these peop le  are  imp l ica ted  but  because I  

have noth ing  to  do  w i th  d i rec t  superv is ion  over  them,  so  

they shou ld  no t  be  sub jec ted  to  d isc ip l ina ry  hear ing ,  tha t  
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wou ld  be  inco r rec t .   In  fac t ,  remember  tha t ,  in  the  pos i t ion  

tha t  I  was in ,  I  was respons ib le  in  overa l l  o f  the  por t fo l io .   

So,  i f  I  fe l t  tha t  –  no t  even fe l t  because I  remember  the  

Cha i r  and I ,  we were  ta lk ing  about  fee l ings  and v iews,  so  I  

must  be  care fu l  in  te rms o f  what  I  say  here .  So,  you have 

an invest iga t ion  tha t  then po in ts  ou t  tha t  in  the  d iv is ion  or  

the  un i t  tha t  I  am superv is ing  you have a  X ,  Y,  Z k ind  o f  

person who is  a l leged to  have commi t ted  the  fo l low ing  

whatever.   Now,  you re fe r  tha t  mat te r  to  the  superv isor  

concerned and say,  here  i s  a  repor t  tha t  says the  employee 10 

tha t  you are  superv is ing  is  imp l ica ted  in  the  commiss ion  o f  

an  o f fence,  a  ce r ta in  o f fence or  m isconduct  and so  on  and 

tha t  person,  manager  and superv isor  o f  tha t  employee 

wou ld  then need  to  ro l l -ou t  a  p rocess o f  dea l ing  exact ly  

w i th  tha t  i ssue okay.   So –  bu t  there ’s  no th ing  wrong in  

ident i f y ing  tha t ,  you know,  there ’s  cer ta in  –  there ’s ,  in  the  

repor t ,  o r  whatever  tha t  ident i f ies  peop le  tha t  you are  no t  

even superv is ing  who are  par t  o f  –  who are  imp l ica ted  in  

the  commiss ion  o f  an  o f fence and so  on ,  there ’s  abso lu te l y  

no th ing  wrong w i th  tha t  and the re ’s  a  d i f fe rence,  fo r  you r  20 

benef i t ,  Mr  Hu l ley,  there ’s  a  d i f fe rence between what  I ’ ve  

jus t  sa id  and I  then say ing  I ’m  now issu ing  d isc ip l inary  

charges aga ins t  those employees tha t  have  been 

superv i sed by  th is  o the r  employee tha t  fa l l s  under  my  

superv i s ion ,  you  know,  there ’s  a  d i f fe rence between the  
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two,  thanks very  much Cha i r.  

ADV HULLEY:    You see the  d i f f i cu l t y  i s ,  the  invest iga t ion  

wasn ’ t  exc lus ive ly  in to  Mr  Rober t  McBr ide ’s  a l leged 

misconduct  o r  L ieu tenant  Genera l  Dramat ’s  m isconduct .   

You were  invest iga t ing  or  you r  te rms o f  re fe rence  made i t  

c lea r  tha t  you were  invest iga t ing  severa l  peop le  in  the  

DPCI  wh ich  inc luded Dramat ,  L ieu tenant  Genera l  D ramat ,  

Genera l  S ib iya  and o thers  w i th in  the  DPCI  and in  re la t ion  

to  IP ID you were  invest iga t ing ,  no t  on ly,  Mr  McBr ide  bu t  

you wanted o the rs ,  w i th in  the  IP ID to  be  invest iga ted  as  10 

we l l ,  wou ld  tha t  be  fa i r  to  say?  

MR NHLEKO:    No,  no  I  th ink  you ’ re  wrong Mr  Hu l ley,  

abso lu te l y  wrong.   We were  no t  invest iga t ing  cer ta in  

ind iv idua ls  we were  invest iga t ing  a  c i rcumstance tha t  sa id ,  

how come you have th is  repor t  and  then you have th is  one,  

r igh t .   So –  because the  manner  in  wh ich  you cra f t  i t ,  i t ’s  

as  i f ,  you  know,  I  must  have looked a t  you Cha i r,  and sa id  

no ,  I  want  to  invest iga te  you,  no  i t  doesn ’ t  work  tha t  way.   

There  is  a  par t i cu la r  c i rcumstance and an occur rence tha t  

took p lace and the  quest ion  was,  le t  us  es tab l i sh  the  fac t s  20 

around th is .   So,  in  the  p rocess,  o f  course ,  o f  the  

invest iga t ion  i t  then beg ins  to  revea l  p layers  in  the 

occur rence o f  a  par t i cu la r  c i rcumstance and i t ’s  on  the 

bas is  o f  wh ich ,  then,  a  par t i cu la r  ins t i tu t iona l  p rocess has 

go t  to  take  p lace.   So,  I  wou ldn ’ t  l i ke  Mr  Hu l ley  to  
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unders tand th is  th ing  as  t ry ing  to  ind iv idua l i se  i t  and say,  

no  there  were  ce r ta in  ind iv idua ls  and spec i f i c  peop le  tha t  

were  be ing  invest iga ted ,  there  was  an occur rence.  

ADV HULLEY:    You see the  d i f f i cu l t y  w i th  tha t  i s ,  i f  I  

unders tood co r rec t l y,  the  invest iga t ion  was spec i f i ca l l y  

two- fo ld .   I t  was an invest iga t ion  in to  a  c r im ina l  m isconduct  

and i t  was an invest iga t ion  to  d isc ip l ina ry  m isconduct ,  

cor rec t?  

MR NHLEKO:    Yes,  i t  covered both  the  ang les .  

ADV HULLEY:    And i t  re la ted  to  –  you wanted to  know i f  10 

there  were  any o f  the  –  any peop le  f rom IP ID who were  

imp l ica ted  or  any peop le  f rom IP ID who may have been  

gu i l t y  o f  the  cr im ina l  o r  the  d i sc ip l inary  m isconduct .  

CHAIRPERSON:    Don ’ t  fo rge t  here  your  answer.   I  jus t  

want  to  say we a re  a t  twenty - f i ve  past  two,  okay a l r igh t .  

ADV HULLEY:    Thank you Mr  Cha i r.  

CHAIRPERSON:   Ja ,  g ive  your  answer  Mr  Nh leko.   

MR NHLEKO:    Can you re formula te  tha t  quest ion ,  no  no t  

re fo rmula te  i t…[ in te rvenes] .  

CHAIRPERSON:    Repeat  i t ,  he ’s  ask ing  you to  repeat  the  20 

quest ion .  

ADV HULLEY:    Thank you Mr  Cha i r.   Le t ’s  cons ider  the  

te rms o f  re fe rence…[ in tervenes] .  

MR NHLEKO:    No,  jus t  ask  the  quest ion ,  Mr  

Hu l ley…[ in tervenes] .  
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CHAIRPERSON:    Migh t  I  ment ion…[ in tervenes] .  

MR NHLEKO:    There ’s  a  quest ion  tha t  you posed,  tha t ’s  

what  I ’m  in te res ted  in .  

CHAIRPERSON:    My in te rvent ion  d is tu rbed…[ in te rvenes] .  

ADV HULLEY:    Thank you Mr  Cha i r.  

CHAIRPERSON:    Ja .  

ADV HULLEY:    The purpose o f  the  invest iga t ion  inso fa r  as  

IP ID was concerned,  you wanted to  know,  spec i f i ca l l y,  what  

were  the  c i rcumstances wh ich  gave r i se  to  a  chang ing  o f  

the  repor t ,  on  the  f i rs t  repor t  to  the  second repor t  and you  10 

were  spec i f i ca l l y  concerned w i th  whether  there  –  who were  

the  ind iv idua ls  tha t  may have been invo lved in  do ing  so  

and the  c i r cumstances wh ich  gave r i se  to  the  changes and 

who are  the  ind i v idua ls ,  w i th in  IP ID tha t  may be gu i l t y  o f  

c r im ina l  o r  d isc ip l inary  m isconduct ,  i s  tha t  r igh t?  

MR NHLEKO:    Yes,  tha t ’s  cor rec t .  

ADV HULLEY:    Now,  I  wou ld  have been –  g iven the  

a t t i tude or  the  tes t imony tha t  you ’ve  g i ven here  today i t  

wou ld  have –  and your  acknowledgement  tha t  you  had  no  

power  over  anybody o ther  than L ieu tenant  Genera l  Dramat  20 

or  Mr  McBr ide ,  I  wou ld  have expec ted tha t  the  inves t iga t ion  

wou ld  have been in to  whether  Mr  McBr ide  commi t ted  

m isconduct  o r  whether  L ieu tenant  Genera l  Dramat  

commi t ted  m isconduct .  

MR NHLEKO:    Mr  Hu l ley,  I ’ ve  responded to  tha t  quest ion  
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s i r.   I ’ ve  need to…[ in tervenes] .  

CHAIRPERSON:    Yes,  I  th ink  you have.  

MR NHLEKO:    Yes,  I  made examp les  Cha i r…[ in tervenes] .  

CHAIRPERSON:    Bu t  I  th ink ,  maybe Mr  Hu l ley  wants  to  –  

you are  suggest ing  and you want  to  know whethe r  he  has  

go t  any comment  to  your  suggest ion?  

ADV HULLEY:    Indeed,  i t ’s  a  p ropos i t ion  tha t  I  wou ld  

obv ious ly  –  and what  you must  apprec ia te  s i r  i s  

tha t…[ in tervenes] .  

CHAIRPERSON:    Because h is  answer  was,  there ’s  a  10 

s i tua t ion  tha t  had  ar isen and i t  was necessary  to  es tab l i sh  

what  happened,  how the  s i tua t ion  came about ,  who,  i f  

anybody was –  had commi t ted  m isconduct  o r  an  o f fence  

and i t  so  happened tha t  in  the  course  o f  tha t   invest iga t ion ,  

obv ious ly  persons who had,  had a  ro le  to  p lay  wou ld  be  

asked quest ions.   I  th ink  tha t  i s  what  he  sa id  ja ,  I ’m  put t ing  

i t  in  my own way  but  he  –  Mr  Hu l ley  i s  suggest ing  tha t  he  

wou ld  have expec ted you to  conf ine  the  invest iga t ion  to  the  

persons who fe l l  w i th in  your  au thor i t y  in  te rms o f  

d isc ip l in ing ,  namely  Mr  McBr ide  and Genera l  Dramat ,  you 20 

may be ab le  to  say,  I  d idn ’ t  see i t  tha t  way o r  I  thought  i t ’s  

necessary  to  look  a t  everybody tha t  may have had a  ro le  to  

p lay,  do  you want  to  say anyth ing?  

MR NHLEKO:    No,  I  d isagree w i th  h is  p ropos i t ion .  

CHAIRPERSON:    H is  suggest ion .  
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MR NHLEKO:    Yes,  I  ac tua l l y  do  and,  in  fac t ,  even  ear l ie r  

on  I  d id  a l lude to  the  mere  fac t  a round the  issues o f  

overs igh t  respons ib i l i t y.  

CHAIRPERSON:   Ja ,  okay.   

ADV HULLEY:    Thank you Mr  Cha i r  and on what  bas i s ,  I ’m 

t ry ing  to  unders tand th i s ,  on  what  bas is ,  g iven tha t  you  

unders tand,  you  apprec ia te  tha t  you have not  command 

over  o r  d i rec t  command or  opera t iona l  command over  Mr  

Khuba,  on  what  bas i s ,  do  you phone h im and te l l  h im,  

ins t ruc t  h im,  in  fac t  to  coopera te  w i th  Werksmans  10 

invest iga t ion?  

MR NHLEKO:    No,  on  the  bas is  tha t  there  was an  

invest iga t ion  and he needed to  coopera te  w i th  the 

invest iga t ion .  

ADV HULLEY:    No,  I  unders tand tha t  in  the  same way tha t  

I  can phone –  one can phone up anybody e lse  bu t  the  

quest ion  is ,  on  what  au thor i t y  d id  you do so?  

MR NHLEKO:    On the  bas is  o f  the  ove ra l l  respons ib i l i t y  

tha t  I  had as  mandated by  the  const i tu t ion  and the  

overs igh t  respons ib i l i t y  f rom the  depar tment .  20 

ADV HULLEY:    S i r  your  ear l ie r  t es t imony was,  yes terday,  

your  tes t imony was you don ’ t  phone peop le  tha t  a re  lower  

down on the  rung ,  you phone the  person tha t ’s  a t  the  head  

o f  tha t  ins t i tu t ion .   Now in  the  case o f  IP ID tha t  was Mr  

Kgamanyane when Mr  McBr ide  was on suspens ion .   So,  
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what  I ’m  ask ing  you is ,  i f  you  wanted an ins t ruc t i on  to  be  

g iven to  Mr  Khuba,  why d idn ’ t  you phone Mr  Kgamanyane? 

MR NHLEKO:    No,  you ’ re  ge t t ing  i t  wrong a t  the  t ime when 

I  ca l led  Mr  Khuba  Mr  Kgamanyane was not  on  the  scene,  i f  

my reco l lec t ion  –  i f  I ’m  cor rec t ,  I  mean he was not  

there…[ in tervenes] .  

ADV HULLEY:    Who was the  head?  

MR NHLEKO:    I t  was Mr  McBr ide…[ in tervenes] .  

ADV HULLEY:    So  why d idn ’ t  you  phone Mr  McBr ide?  

CHAIRPERSON:    Ja  I  th ink  tha t ’s  my reco l lec t ion  as  we l l ,  10 

tha t ’s  my reco l lec t ion  as  we l l  tha t  i t  was Mr  McBr ide .  

MR NHLEKO:    Yes,  i t  was Mr  McBr ide  who h imse l f  was 

a lso  imp l ica ted  in  the  very  same issue o f  the  invest iga t ion .  

ADV HULLEY:    That ’s  the  po in t  and the  po in t  i s  t ha t  you 

bypassed Mr  McBr ide  and went  s t ra igh t  to  Mr  Khuba and –  

now there  cou ld  on ly  be  one reason why you cou ld  have  

gone d i rec t l y  to  Mr  Khuba,  to  ins t ruc t  h im to  coopera te  w i th  

the  invest iga t ion .  

MR NHLEKO:    R igh t .     

ADV HULLEY SC:  Because you suspected that  Mr McBr ide  20 

was going to  have some wrongdoing?  Cor rect?  

CHAIRPERSON:   No I  am sorry just  repeat  the quest ion.  

ADV HULLEY SC:   There is  on ly one reason why you would 

have bypassed Mr McBr ide and gone st ra ight  to  Mr  Khuba 

was because you suspected that  Mr McBr ide was gui l t y  o f  
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some wrongdoing.  

MR NHLEKO:   No.  

CHAIRPERSON:   Mr McBr ide – he suspected that  Mr  

McBr ide had done someth ing wrong? 

ADV HULLEY SC:   That  Mr McBr ide was the one that  was 

gui l ty.  

CHAIRPERSON:   Okay.  

MR NHLEKO:   But  Mr Hul ley you would apprec iate th is  

th ing.   Gui l t  is  never  suspected.   Gui l t  is  establ i shed 

through processes.   So I  cannot  –  I  cannot  look at  you or  10 

any other  human ind iv idual  and suspect  gu i l t .   I t  never  

works that  way.   However you could be a person that  is  

impl icated in  the wrongdoing and I  th ink he – those are the  

added k ind of  terms that  are used but  they use about  – the  

usage of  the concept  of  suspected gui l t  defeats the whole 

not ion of  why you need to have inst i tu t ional  and or  legal  

processes that  must  then establ i sh whether  you are gui l ty  

and to  what  exten t  and whether  you are not  gu i l ty,  that  is  i t .   

That  is  my … 

ADV HULLEY SC:   I  accept  that .  20 

MR NHLEKO:   Understanding of  genera l  pract ice bas ica l l y.  

ADV HULLEY SC:   I  accept  that .   You have obvious ly got  to  

establ ish i t  but  one could have a suspic ion noth ing  wrong 

wi th  having a suspic ion.   Your suspic ion could be based on 

noth ing and of  course your  suspic ion could be based upon 
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someth ing.    

MR NHLEKO:   Mr Hul ley I  th ink le t  us agree that  we 

d isagree.  

ADV HULLEY SC:   Okay.  Let  us move on.  

MR NHLEKO:   I  mean for  me as I  say I  mean the  – you 

cannot  suspect  gu i l t .   You know.   Wrongdoing yes you can 

suspect  but  not  gu i l t .  

ADV HULLEY SC:   Now the second quest ion is ,  i f  you – you 

knew that  Mr Khuba had – had been – you had been to ld  

that  Mr Khuba was not  cooperat ing.   I  would imagine that  10 

you would a lso  be to ld  that  Mr McBr ide was not  

cooperat ing.  

ADV MOKHARI SC:  Chair  i f  Mr Hu l ley can ind icate when is  

he going to  f in ish because you have g iven h im t ime he is  

just  cont inu ing and eat ing in to the re-examinat ion.  

CHAIRPERSON:   Yes I  was a lso looking whether  that  was 

going to  be the last  quest ion.  

ADV HULLEY SC:   Yes.  

CHAIRPERSON:   Or  what .   We are at  twenty- f ive to  three.   I  

am not  –  I  am not  saying stop abrupt ly.  20 

ADV HULLEY SC:   Absolute ly.  

CHAIRPERSON:   What  i s  the s i tuat ion? 

ADV HULLEY SC:   Mr Chai r  i f  you would bear  wi th  me.   Yes 

I  th ink I  am down to two – basica l ly  two proposi t ions and 

then I  want  to  sum i t  a l l  up.  
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CHAIRPERSON:   But  is  that  f ive minutes or  how much is 

that?  

ADV HULLEY SC:   I  do not  th ink i t  is… 

CHAIRPERSON:   Ten minutes? 

ADV HULLEY SC:   I  th ink  i t  is  depending on the  answers I  

would th ink that  i t  is  about  f i f teen/ twenty minutes.  

CHAIRPERSON:   Yes but  we have got  to  come to some 

conclus ion.  

ADV HULLEY SC:   Absolute ly  Mr Chai r.   The d i f f icu l ty  as I  

sa id at  the outset  is  that  I  am making an assessment  in  my 10 

head but  then my assessment  i s  based upon a response 

that  would be re la t ive ly  shor t .  

CHAIRPERSON:   Wel l  we – we – we have got  to  – we have 

got  to  come to some conclus ion.  

ADV HULLEY SC:   Absolute ly.  

CHAIRPERSON:   I  do not  want  to  say abrupt ly  s top.   Wel l  

can you t ry  and see i f  you can wrap up in  ten minutes? 

ADV HULLEY SC:   Thank you Mr Chai r.   I f  I  could ask you 

S i r  to  tu rn wi th  me to your  found ing aff idavi t  –  sorry your  

aff idavi t  which is  in  Bundle LEA1.  20 

CHAIRPERSON:   And I  th ink I  can say the ten minutes is  

the last  ten minutes.  

ADV HULLEY SC:   So 

CHAIRPERSON:   So I  just  want  to  make sure that  you know 

that .   That  wi l l  be  the last  ten minutes.  
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ADV HULLEY SC:   Thank you Mr Chai r.   That  is  Bundle 

LEA1 Si r  have you got  i t?  

CHAIRPERSON:   Wel l  he – ja  I  th ink you can ahead and 

ask the quest ion he wi l l  decide i f  he needs i t .   I f  he is  ab le 

to  answer wi thout  looking at  i t  he  wi l l .   I  th ink tha t  is  h is 

approach.  

ADV HULLEY SC:   Thank you Mr Chai r.   In  your  a ff idavi t  

you deal  wi th  the Werksmans Report  a t  some length and i f  I  

could refer  you to  the re levant  page.    

CHAIRPERSON:   Remember that  you might  not  need to 10 

refer  i f  you know what  i s  in  that  page you can just  put  the 

quest ion.   He might… 

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   He might  be able to  answer because you 

probably know what  the quest ion is  you want  to  put .   So… 

ADV HULLEY SC:   Wel l  my unders tanding ar is ing out  o f  the  

aff idavi t  was that  you had pursuant  to  obta in ing  the 

Werksmans Report  you had decided to inst i tu te d isc ip l inary  

proceedings … 

CHAIRPERSON:   And what  was the  verb – he – i t  says:   He 20 

decided to what?  

ADV HULLEY SC:   Inst i tu te d isc ip l inary proceedings 

against  the impl icated ind iv iduals.  

CHAIRPERSON:   Ind iv iduals okay.   A l r ight .   Mr Nhleko.  

MR NHLEKO:   So what  is  i t  that  needs to  be known about  
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that  Chai r?  

CHAIRPERSON:   He says and I  am paraphrasing.   You have 

sa id that  a f ter  the Werksmans Report  had been presented 

to  you the only person that  you decided to take d isc ip l inary 

act ion against  and here I  am ta lk ing about  suspens ion was 

Mr McBr ide.   But  he is  saying in  your  aff idavi t  you sa id you 

decided to take d isc ip l inary act ion against  the impl icated 

ind iv iduals p lura l .  

CHAIRPERSON:   Yes Chai r  but  the point  be ing.  

CHAIRPERSON:   Ja.  10 

MR NHLEKO:   That  the invest igat ion repor t  by Werksmans 

makes reference to the a l leged sor t  o f  areas of  misconduct  

by the ind iv iduals  that  are concerned.   So I  agreed wi th  i t  

and I  agreed wi th  i t .   So th is  par t icu lar  paragraph that  he  

makes reference to i t  is  p rec ise ly  because I  agree wi th  the  

or ig ina l  recommendat ion that  says,  d isc ip l inary act ion must  

be taken against  the fo l lowing ind iv iduals.   Okay.   Now and 

I  th ink I  have exp la ined ear l ier  on the whole quest ion of  the 

d is t inct ion between d isc ip l inary steps as a superv isor  that  

you take against  an employee that  repor ts  to  you.   We 20 

against  a  s i tuat ion where that  par t i cu lar  employee takes 

d isc ip l inary steps against  people that  repor t  under h im.  That  

is  i t .  

ADV HULLEY SC:   Thank you Mr Chai r.   And af ter  the  

mat te r  went  to  the Const i tu t ional  Court  th is  is  now Mr  
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McBr ide inst i tu ted proceedings in  the  Const i tu t ional  Court  

to  set  as ide h is  suspension  af te r  you had suspended h im 

and he d id so on the basis that  you had no power to  do so.   

Is  that  correct?  

MR NHLEKO:   You fo l low me Chai r.   I  do th ink that  we are  

meant  to  carefu l  as to  how we ta lk  to  i ssues of  judgments.   

We are s i t t ing in  f ront  o f  the Deputy Chief  Just ice here who 

is  a lso par t  o f  tha t  very same mat te r  and is  par t  o f  that  very  

same order.   So Mr Hul ley you would know that  the 

Const i tu t ional  Court  d id  not  set  as ide h is  suspension  and as 10 

a mat te r  o f  fact  there is  no –  in  a l l  the  cour ts  that  Mr 

McBr ide went  to  there was never  a [ ind is t inct  01:10:40]  on 

the issue of  h is  suspension.   Now the Const i tu t ional  Court  

made the fo l lowing order  because I  th ink we need to  c la r i fy  

th is  po int .  

CHAIRPERSON:   But  I  do not  th ink  you need to read I  th ink 

your  point  is  i t  p ronounced… 

MR NHLEKO:   6 (3)  and other  p rov is ions are being for  lack  

of  a  bet ter  word  are being sh i f ted as as ide and in  the i r  

p lace in  par t i cu la r  Sect ion 6 of  the IPID Act  Sect ion 17 DA 20 

of  the South Af r ican Pol icy Act  must  be read in  there.   

Right?  And then sa id on the issue – on the issue of  the  

Min is te r  o f  Pol ice tak ing d isc ip l inary steps that  mat te r  

Par l iament  needed to deal  wi th  i t  w i th in  th i r t y  days and i t  

was for  Par l iament  to  then dec ide whether  wi th in  the 
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prescr ibed th i r t y  days by the Const i tu t ional  Court  whether  i t  

is  s t i l l  both Par l iament  and the Min is ter  o f  Pol i ce whether  

they st i l l  wanted to  pursue d isc ip l inary charges aga inst  Mr  

McBr ide.   So Mr Hul ley in  that  order  where  is  the 

suspension that  i s  set  as ide?  Because the only th ing that  

happened by the  way I  wi l l  te l l  you what  happened.   The 

only th ing that  happened you are then an inst i tu t ion of  

s tate,  a  democrat ic  s tate that  d id  not  fo l low th is  o rder  to  the  

le t ter  and that  is  Par l iament .   I t  e lected not  to  do anyth ing.   

I  mean i t  is  e i ther  you take a posi t ion that  says,  yes you 10 

agree or  d isagree but  you cannot  just  be mum when i t  

comes to mat te rs  of  an order  such as th is .   Now – and I  

th ink that  is  where fundamenta l l y  a lso my problem was and 

even fo r  that  mat te r  conceptual ly,  I  ser iously  have a  

problem wi th a s i tuat ion such as  that .   But  i t  happened 

okay.   Now the consequence of  which was that  because the 

prescr ibed th i r t y  day per iod by the Const i tu t iona l  Court  

lapsed.   There was noth ing in  law or  in  any other  mat ter  you 

can th ink of  that  then prevented Mr McBr ide repor t ing fo r  

duty and going back to  work.   Right .   So there  was no 20 

set t ing as ide of  suspension in  law and re instatement  as i t  

has been somewhat  a l leged [ ind is t inct  01:13:31]  [ ta lk ing 

over  one another ]  

ADV HULLEY SC:   Mr Chai r  i f  I  can just  be fa i r  because 

that  was not  the quest ion I  asked.  
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CHAIRPERSON:   Yes.   Yes.  

ADV HULLEY SC:   And I  have a ten minute response to a 

quest ion and my quest ion was whether  Mr McBr ide had 

inst i tu ted proceedings to  set  –  to  rev iew and set  as ide h is  

suspension.  

MR NHLEKO:   No.  

ADV HULLEY SC:   I  got  to ld  about  the Const i tu t iona l  Court  

and whatever.  

MR NHLEKO:   Honourable Chai r  I  d isagree wi th  th is  

because he in  the formulat ion Mr Hul ley pointed d i rect l y  to  10 

the quest ion of  the Const i tu t ional  Court  having set  as ide h is  

suspension.  

CHAIRPERSON:   Oh okay I… 

MR NHLEKO:   And that  i s  the point  I  was c lar i f y ing.  

CHAIRPERSON:   I  cannot  say I  remember whether  i t  was 

that  o r  i t  was s imply saying Mr McBr ide got  an appl i cat ion.  

ADV HULLEY SC:   Which I  sa id and that  u l t imate ly  went  to  

the Const i tu t ional  Court .  

CHAIRPERSON:   But  I  do not  know i f  i t  –  I  do not  know how 

much i t  mat ters  in  terms of  what  you have in  mind Mr 20 

Hul ley.   I f  i t  is  important  … 

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   You can use i t  to  wrap up.  

ADV HULLEY SC:   The point  i s  as you have a l ready pointed  

out  what  the  Const i tu t ional  Court  had u l t imate ly  declared 
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was that  Nat ional  Assembly was the body tha t  was 

responsib le to  de termine whether  Mr McBr ide could  not  be  

suspended.  

MR NHLEKO:   Hm.  

ADV HULLEY SC:   Now i t  i s  not  your  fau l t  o f  course 

because at  the t ime that  the – that  th is  – at  the  t ime i t  

ind icated the IPID Act  ind icated tha t  you d id have the power  

to  suspend h im.    

MR NHLEKO:   No the IPID Act  d id  not  ind icate.   I t  sa id the  

Min is te r  o f  Pol ice  as the fo l lowing whatever.   So i t  was very 10 

pointed i t  is  not  an ind icat ion Mr Hul ley.  

CHAIRPERSON:   The powers.  

MR NHLEKO:   The powers yes.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Ja.  

ADV HULLEY SC:   But  then that  was done away wi th  by the 

Const i tu t ional  Court?  

MR NHLEKO:   Yes.  

ADV HULLEY SC:   The Const i tu t ional  Court  sa id that  those 

provis ions were unconst i tu t ional?  20 

MR NHLEKO:   R ight .  

ADV HULLEY SC:   Which meant  that  you know that  

whatever  powers  you might  have had or  be l ieved you had 

you no long had and yet  you cont inued to pursue the  mat te r.   

Not  on ly d id  you approach the Nat ional  Assembly  having 
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been to ld  by the Const i tu t ional  Court  that  you actual ly  d id  

not  have those powers.   Not  on ly d id  you approach the 

Nat ional  Assembly to  t ry  and advance your  case but  when –  

when the th i r t y  day per iod lapsed and Mr McBr ide  returned 

you suspended h im again.   You said to  – you wrote a le t ter  

saying that  the Nat ional  Assembly must  decide where  Mr  

McBr ide must  go to ,  Cor rect?  

MR NHLEKO:   I  do not  be l ieve th is .   Now… 

CHAIRPERSON:   That  wi l l  be the last  quest ion Mr Hu l ley.  

MR NHLEKO:   Yes.   Just  two th ings about  what  Mr Hul ley  10 

has just  sa id.    

CHAIRPERSON:   I  th ink in  effect  he is  saying is  i t  not  t rue  

that  a f ter  Mr McBr ide had returned to work you suspended 

h im again?  

MR NHLEKO:   Yes but  Chai r  he sta r ted somewhere.  

CHAIRPERSON:   Ja,  no he star ted somewhere.  

MR NHLEKO:   He then says that  he f inds a lmost  someth ing  

wrong wi th  the fact  that  I  approached Par l iament .   I  was 

approaching Par l iament  in  compl iance wi th  the  

Const i tu t ional  Court  order.   And a l l  I  was saying to  20 

Par l iament ,  Par l iament  comply wi th  the Const i tu t iona l  Court  

th is  i s  an order.   I f  an order  is  issued we a l l  fo l low the 

order,  s imple.   So you cannot  subject  fo r  an example an 

order  to  any other  set  o f  emot ions whether  they are pol i t i ca l  

or  someth ing or  o therwise,  i t  is  an order  so we had to  
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comply wi th  that .  Because i t  sa id Par l iament  and Min is te r  o f  

Pol i ce must  then decide whether  they st i l l  wanted to  pursue 

th is .    

CHAIRPERSON:   Ja.  

MR NHLEKO:   So in  h is  formulat ion  Mr Hul ley that  is .  

CHAIRPERSON:   Yes.  

MR NHLEKO:   He – he ins inuates that  there was someth ing 

wrong wi th  me do ing that  by approaching Par l iament  which  

is  incor rect .  

CHAIRPERSON:   I  th ink I  understand your  point .  10 

MR NHLEKO:   Yes.  

CHAIRPERSON:   I  do want  to  b r ing th is  to  an end so Mr 

Mokhar i  can re-examine.   I  d id  ind icate to  Mr Hul ley that  

that  was to  be the last  quest ion.   And then I  th ink I  gave 

h im more than the ten minutes tha t  I  sa id I  was going to  be 

the last  ten minutes.  

ADV HULLEY SC:   Yes Mr Chai r.   I  am qui te  happy of  

course on your  inst ruct ion Mr Chai r  to  conclude i t  a t  th is  

po int .  

CHAIRPERSON:   Ja.  20 

ADV HULLEY SC:   Of  course,  I  d id  want  to  af ford the 

wi tness an opportuni ty  to  deal  wi th  that .    

CHAIRPERSON:   Ja.  

ADV HULLEY SC:   And of  course the opportuni ty  because i t  

is  in  the aff idavi t  that  he has deal t  wi th  and i t  is  par t  o f  the 
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–  

CHAIRPERSON:   No that  –  that… 

ADV HULLEY SC:   I t  is  par t  o f  the statements that  he has 

deal t  wi th .  

CHAIRPERSON:   Ja.   No,  no that  is  f ine.   We have got  to  

end here.  What  is  the last  po int  you want  to  say Mr Nhleko? 

MR NHLEKO:   The last  po int  is  in  re la t ion  to  Mr Hul ley ’s  

asser t ion  that  no t  on ly d id  I  approach Par l iament  and so 

that  even af te r  he returned I  suspended h im.   That  i s  

factual l y  incor rect .  10 

CHAIRPERSON:   Hm.  

MR NHLEKO:   Absolute ly  incorrect .  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Indeed,  I  d id  then wr i te  to  the speaker of  

Par l iament .   And said look in  the  l ight  o f  a l l  these issues 

and the happenings in  the manner in  which they have 

happened.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   They must  then as the inst i tu t ion of  

Par l iament  decide  as to  how they wanted to  deal  that  issue.  20 

CHAIRPERSON:   Hm.  

MR NHLEKO:   Okay.   I  had done a lmost… 

CHAIRPERSON:   The issue of  suspension? 

MR NHLEKO:   No – yes the issue o f  suspension.  

CHAIRPERSON:   Okay.  
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MR NHLEKO:   Now I  had done a lmost  everyth ing in  my 

power to  approach them and said to  them th is  i s  what  the  

Const i tu t ional  Court  says.   Let  us comply wi th  i t .  

CHAIRPERSON:   Hm.  

MR NHLEKO:   Now – and by so  saying Chai r  I  was not  

saying they should.  Does Par l iament  agree w i th  my 

posi t ion? 

CHAIRPERSON:   Hm.  

MR NHLEKO:   I  was saying they have got  to  pronounce –  

pronounce whether  you want  to  do th is  th ing or  not  do i t .  10 

CHAIRPERSON:   Ja.  

MR NHLEKO:   You know between the two and I  th ink  even 

the cour t  i tse l f  would have then been sat is f ied that  the  

order  was compl ied wi th .   But  you cannot  just  leave i t  

hanging out  there  and so on.   And that  i s  my problem you 

know.  

CHAIRPERSON:   Okay a l r ight .  

ADV HULLEY SC:   Mr Chai r  just  to  be fa i r  to  the wi tness 

and of  course Mr  Mokhar i  can deal  wi th  i t .   The re levant  

passage and I  am refer r ing to  i s  a  press statement  issued 20 

by  the wi tness.   I t  appears in  Bundle LEA8 and i t  is  a t  

pages 3639 to 3641.  

CHAIRPERSON:   Ja okay.  

ADV HULLEY SC:   So… 

CHAIRPERSON:   That  is  f ine.  
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ADV HULLEY SC:   I t  is  deal t  wi th  over  there.  

CHAIRPERSON:   Thank you.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   Mr Mokhar i  re -examinat ion.  

ADV MOKHARI SC:   Thank you very much Chai rperson for  

the opportuni ty.   I  just  want  to  ask Mr Nhleko jus t  a  few 

quest ions.  

CHAIRPERSON:   Yes.  

ADV MOKHARI SC:   Pure ly  for  c la r i f icat ion.  

CHAIRPERSON:   Yes.  10 

ADV MOKHARI SC:   I t  is  not  necessar i l y  a  re-examinat ion.  

CHAIRPERSON:   Yes.   Thank you.  

ADV MOKHARI SC:   Mr Nhleko when McBr ide brought  an  

appl i cat ion in  the  High Court  to  declare Sect ion 6(6)  read 

wi th  Sect ion 6(3)  of  the IPID Act  unconst i tu t ional  and those 

were the sect ions which g ive you the power to  suspend h im 

and a lso to  inst i tu te d isc ip l inary proceedings against  the  

Execut ive Di rector  o f  the IPID you opposed that  app l icat ion  

am I  cor rect?  

MR NHLEKO:   Yes that  is  correct  S i r.  20 

ADV MOKHARI SC:   And you f i led an answer ing aff idavi t?  

MR NHLEKO:   Yes that  is  absolute ly  correct .  

ADV MOKHARI SC:   And in  that  appl i cat ion  McBr ide d id  

make a l legat ions of  u l te r io r  mot ive  and as wel l  as that  you 

were suspending h im for  – or  you are mal ic ious or  a l l  those 
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type of  th ings.   And you f i led an  answer ing aff idavi t  and 

responding to  those a l legat ions in  deta i l ,  do you remember  

that?  

MR NHLEKO:   Yes I  do remember S i r.  

ADV MOKHARI  SC:   And what  happened to those 

a l legat ions in  cour t?  

MR NHLEKO:   He wi thdrew them.  

ADV MOKHARI SC:   I  d id  not  hear  the answer just  speak 

up.  

MR NHLEKO:   I  am saying he wi thdrew those a l legat ions of  10 

u l ter ior  mot ives and I  th ink i t  was u l ter ior  mot ives and 

someth ing e lse I  cannot  remember but… 

ADV MOKHARI SC:   Yes that  is  f ine I  just  wanted to  know 

then what  happened to them that  i s  a l l .  

MR NHLEKO:   No he wi thdrew those – yes.  

ADV MOKHARI SC:   Yes that  is  r ight ,  okay,  a l r ight .   And 

then the High Court  de l i vered a very lengthy judgment .   In 

essence i t  declared Sect ion 6(6)  read wi th  Sect ion  6(3)  of  

the IPID Act  unconst i tu t ional  and on the basis of  tha t  i t  then 

found that  you had no power to  suspend McBr ide and 20 

s imi lar ly  you wi l l  have no power  to  inst i tu te d isc ip l inary 

proceedings against  h im because those provis ions of  the  

law were not  consistent  wi th  the  independence o f  IP ID 

which ought  to  be  insulated in  terms of  the const i tu t ion.  

MR NHLEKO:   R ight .  
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ADV MOKHARI SC:   D id the cour t  make any f ind ing against  

you of  u l ter ior  mot ive? 

MR NHLEKO:   No there was no such a f ind ing.  

ADV MOKHARI SC:   Now in  respect  o f  the  suspension I  

know that  you are  not  a  lawyer but  we have a judgment  here  

and the Chai rperson would be ab le to  read i t .   The High 

Court  d id  set  as ide the suspension of  McBr ide but  I  want  

you to  comment  on what  d id  the cour t  say about  h is  

suspension?  Did  i t  say that  McBr ide now is  f ree to  go back 

to  h is  posi t ion as  Execut ive Di rector  o r  d id  i t  say someth ing  10 

e lse? 

MR NHLEKO:   I  th ink i t  –  i t  –  the mat te r  yes was 

pronounced upon by the High Court  but  pending a  

const i tu t ional  cha l lenge.   The effect  o f  which was that  the 

suspension i tse l f  was not  set  as ide  but  I  th ink I  am subject  

to  cor rect ion in  case I  am miss ing  someth ing here but  that  

is  my recol lect ion .  

ADV MOKHARI SC:   Yes of  course and I  understand that  

you do not  have the judgment  wi th  you and I  do not  want  us  

to  waste t ime on that .  20 

MR NHLEKO:   Yes.  

ADV MOKHARI SC:   Chai rperson the… 

CHAIRPERSON:   Yes.  

ADV MOKHARI SC:   The paragraph of  the judgment  wi l l  be 

paragraph 77(6)  of  the judgment .   Paragraph 77(6)  of  the 
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H igh Court  Judgment .   So a l l  what  the High Court  sa id was 

that  a l though i t  has set  as ide McBr ide ’s suspension that  

McBr ide must  remain on suspens ion unt i l  such t ime that  

Par l iament  has looked in to the mat te r.   I f  indeed the  

suspension  was such of  magni tude that  McBr ide ought  to  

return to  work  what  i s  i t  that  the cour t  considered that  

a l though McBr ide  succeeded in  h is  chal lenge he must  s t i l l  

remain on suspension.    

MR NHLEKO:   No I  am – I  d id  not  hear  you Mr Mokhar i .  

CHAIRPERSON:   The quest ion is… 10 

MR NHLEKO:   [Mumbl ing]  

CHAIRPERSON:   The quest ion is  s ince the cour t  that  is  the  

High Court  now said that  Mr McBr ide must  not  re turn to  

work unt i l  Par l iament  had deal t  wi th  the mat te r.  

MR NHLEKO:   Hm.  

CHAIRPERSON:   What  are the considerat ions that  led the 

cour t  to  saying that?  That  was the quest ion.  

ADV MOKHARI SC:   Yes why wi l l  a  cour t  –  the [ ind is t inct  

01:27:10]  o f  the cour t  do such a th ing that  is  the quest ion? 

CHAIRPERSON:   Of  course the answer would be  in  the 20 

judgment  I  would  imagine and I  th ink Mr Mokhar i  you can 

fee l… 

ADV MOKHARI SC:   Yes I  mean issues of  l i ke  the 

a l legat ions I  mean what  was the nature of  the a l legat ions – 

a l l  those type of  th ings? That  is… 
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CHAIRPERSON:   Wel l  I  want  to  say Mr Mokhar i  I  want  to  

say anyth ing that  is  in  the judgment  you are f ree  to  just  

draw my at tent ion  to  what  the cour t  sa id even i f  he does not  

deal  wi th  i t .   I f  that  is  what  you want  to  know.  

ADV MOKHARI SC:   In  fact  I  wi l l… 

CHAIRPERSON:   Taking in to  account  you ment ion  

[ ind is t inct  01:27:49] .  

ADV MOKHARI SC:   Yes,  yes.   Chai rperson f rom the High 

Court  judgment  paragraph 60,  paragraph 67,  68 and 77 in 

par t icu lar  77.6.   So 60,  67 wi l l  then deal  wi th  considerat ions 10 

that  the cour t  took in to account  but  essent ia l l y  then the  

cour t  was a l i ve to  the fact  that  the Min is ter  po inted out  to  

the nature of  the  a l legat ions against  h im,  the ser iousness 

and that  McBr ide h imsel f  sa id that  I  am prepared to  face the 

d isc ip l inary proceedings.  

CHAIRPERSON:   Hm.  

ADV MOKHARI SC:   So the issues of  the charges that  there 

was no issue of  the charges being f r i vo lous or  baseless 

then that  i s  what  I  was t ry ing to  put  to  you Mr Nhleko.  

MR NHLEKO:   Okay.  20 

ADV MOKHARI SC:   Yes.  

MR NHLEKO:   I t  is  because the cour t  had a lso recognised 

that  the a l legat ions were of  a  ser ious nature.  

CHAIRPERSON:   Hm.  

ADV MOKHARI SC:   Now,  so in  terms of  our  legal  system 
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when the High Court  set  as ide or  declare a provis ion of  

s tatute and const i tu t ional  i t  does not  become e ffect i ve  

immediate ly.  The Const i tu t ional  Court  must  have a f ina l  say  

and th is  mat ter  o f  McBr ide was then taken to the High Court  

–  to  the Const i tu t ional  Court  fo r  conf i rmat ion.   Aga in,  I  am 

not  go ing to  deal  wi th  the Const i tu t ional  – wi th  the 

Const i tu t ional  Court  judgment  because i t  is  there and then 

the Chai rperson wi l l  be able to  read i t .  But  then what  was 

before the Const i tu t ional  Court  would be the mater ia l  that  

was before the High Court .   The paragraph that  I  would l i ke  10 

to  take you to  but  again because of  t ime I  wi l l  read i t  fo r  

you.   I t  is  paragraph 12 and th is  was a judgment  del ivered 

by – i t  was wr i t ten by the la te Honourable Bosie lo AJ.   In  

paragraph 12 i t  says:  

“Faced wi th  the  g lar ing d iscrepancies in  the two 

repor ts  the Min is te r  suspected ser ious tamper ing .   

As a resul t  the commission  – Sorry – as  a resul t  he 

commissioned Werksmans At to rneys to  invest igate  

the two repor ts  re ly ing on the January Report  and 

the invest igat ion by Werksmans the Min is ter  invoked 20 

h is  powers in  terms of  Sect ion 6(6)  of  the IPID Act ,  

the Publ ic  Serv ice Act  and Chapter  7 of  the SMS 

Handbook and p laced Mr McBr ide  on precaut ionary  

suspension on 24 March 2015 act ing on the st rength  

of  Sect ion 6(6)A of  the IPID Act  read wi th  the 
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prov is ions govern ing d isc ip l inary proceedings under  

the Publ ic  Serv ice Act  and the IPID Regulat ions the 

Min is te r  served Mr McBr ide wi th  a not ice to  at tend 

the d isc ip l inary enqui ry. ”  

The order  in  paragraph 4 is  suspended for 30-days in order  

for the Nat ional  Assemble and the Minister of  Pol ice,  i f  they 

so choose,  to  exercise thei r  powers in terms of  the 

provisions referred to in paragraph 3.1 above.  

 Now remember,  the proposi t ion that  was put  to you by 

Mr Hul ley because he was saying to you:  10 

“Despi te that  the commercia l  court  has set  aside the 

suspension,  you st i l l  forced ahead and went to  

par l iament. . . ”  

 And your answer was that  you are act ing in terms of  the 

const i tut ional  court  order  but  you could not  refer  to  a 

speci f ic paragraph of  i t .  

MR NHLEKO:   A l r ight .  

ADV MOKHARI SC:   And so this is  the paragraph that  

actual ly then would have prompted you to go to par l iament  

because you have said that  the concourt  d id what. . .  as a 20 

last ,  we cal l  i t  a read-in.  

MR NHLEKO:   Yes.  

ADV MOKHARI SC:   Concession 6.3 are no longer there.   

They cannot be used but  you can leave a vacuum, that  is  

what the concourt  says.   And then he says:  
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“What can we do in the meant ime was,  for giv ing the 

par l iament an opportuni ty to rect i fy the legislat ion”.   

He says that :  

“We wi l l  now read in Sect ion 17(d)(a).   Am I  correct? 

MR NHLEKO:   Yes,  that  is very correct .  

ADV MOKHARI SC:   And so,  then you say that  you acted in 

terms of  that  sect ion and again the Chai rperson wi l l  be able 

to read Sect ion 17(d)(a) and see for  h imsel f  that  Sect ion 

17(d)(c) of  the Pol ice Service Act ,  i t  actual ly requi res a jo int  

act ion.    10 

 That  is now the minister and par l iament,  must  together  

act  then to t r igger ei ther a suspension or addi t ional  

processes.   I t  cannot  be you alone.   So that  is what real ly  

then i t  is saying but  then. . .  I  mean, am I  correct? 

MR NHLEKO:   That  is very correct  s i r.  

ADV MOKHARI SC:   So you are basical ly in your response 

to Mr Hul ley,  you are basical ly saying to him:  “ I  have done 

my part .   I  have gone to par l iament because I  wanted to be 

complying wi th the concourt  order”  

 Paragraph 5 which says that :    20 

“Minister of  Parl iament,  you have 30-days.   Make a  

decision.   Are you going to charge this man or not?”  

 And you say you have done your part .   What did  

par l iament do?  Did par l iament do i ts own part? 

MR NHLEKO:   No,  certainly i t  d id not  in th is . . . [ indist inct ]   
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ADV MOKHARI SC:   Now the quest ion is.   Can you tel l  the 

Chairperson what would have happened to McBride’s 

suspension had par l iament did. . .  had par l iament done i ts 

part? 

MR NHLEKO:   Look,  that  suspension. . .  of  course,  i f  we 

acted in accordance with the const i tut ional  court  order.   The 

const i tut ional  court  order,  you know, gave us a per iod of  

about  30-days to,  you know, the par l iament and the Minister  

of  Pol ice,  you know, mysel f  at  the t ime when I  occupied the 

posi t ion.  10 

 That  suspension would have stayed on but  the decision 

perhaps where par l iament would intervene,  the quest ion of  

processing the issues of  discipl ine,  okay.  

 Now, suppose the decision by par l iament would have 

been:  “Yes,  let  us go ahead and,  you know, these are the 

charges and so on and let  us deal  wi th them”.  

 So suspension would have gone on beyond that  30-day 

per iod as per the const i tut ional  court .   In fact ,  the 

const i tut ional  court  order,  the 30-day per iod was not  about  

suspension.   20 

 I t  was about rect i fy ing and deal  wi th the procedura l  

issues wi thin the 30-day per iod and see whether you want to  

proceed or not  proceed with the discipl inary act ion against  

Mr McBride.  

ADV MOKHARI SC:   Now thank you very much.  Now,  let  us 
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move to Dramat because i t  was also something which came 

up dur ing your test imony.   And Mr Hul ley did ask you about 

your suspension of  Lieutenant Genera l  Dramat.  

 We know that  the . . . [ indist inct ]  foundat ion chal lenged 

that  suspension of  McBride by yoursel f  in the high court  and 

there was a judgment  by Prinsloo J.   He also opposed that  

appl icat ion.   Am I  correct? 

MR NHLEKO:   Yes,  that  is correct  s i r.  

ADV MOKHARI SC:   And Prinsloo J came with a judgment.   

So the only th ing that  I  want  to ask you in respect  of  that  10 

judgment,  you know, that  opportuni ty to also . . . [ indis t inct ]  at  

some stage.   Did Pr insloo make any f inding that  you have 

acted wi th  ul ter ior  mot ive or mal ice when you suspended Mr 

McBride?  I  mean,  sorry.   L ieutenant  General  Dramat.  

MR NHLEKO:  No,  there was not  such a f inding.  

ADV MOKHARI SC:   Again,  i t  was a simple quest ion of  

interpretat ion.   Your interpretat ion of  the provisions of  the 

South Af r ican Pol ice Service as far as the powers of  the 

minister,  that  is to  suspend the head of  the HAWKS? 

MR NHLEKO:   Yes.   And may I  a lso just  state that  your 20 

Honourable Chai r?  Because this assert ion has been made 

over and over again that  I  acted unlawful ly which is  a very 

st rong statement by anybody to say.   I  was act ing lawful ly 

. . . [ intervenes]   

CHAIRPERSON:   In suspending General  Dramat? 
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MR NHLEKO:   Ja,  but  also Mr McBride.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Ja.   Now because act ing unlawfu l ly would 

actual ly mean you were acted ei ther against  the provisions 

of  the law or outs ide of  the law.   I  th ink that  is what i t  would 

mean.  

CHAIRPERSON:   Wel l ,  act ing unlawful ly may mean, 

depending on the ci rcumstances,  i t  means your act ions were 

in breach of  the law.  

MR NHLEKO:   Yes.  10 

CHAIRPERSON:   But  there are c i rcumstances where you 

may act  unlawful ly but  genuinely,  bel ieving that  you are 

ent i t led to act  in  a certa in  way even somet imes with the 

benef i t  of  senior counsel ’s advice.   [ laughs]  

ADV MOKHARI SC:   [ laughs]  

MR NHLEKO:   Yes.  

CHAIRPERSON:   You go to senior counsel  and he says. . .  

you say,  “ I f  I  do th is,  am I  wi thin the law?” 

MR NHLEKO:   Right .  

CHAIRPERSON:   I t  g ives you an opinion and says you wi l l  20 

be wi thin your r ight ,  you wi l l  be wi thin the law i f  you do this  

and he charges you an arm and a leg.   You feel  conf ident .   

You go and do i t .   And then you are chal lenged.  The court  

says,  “No,  you have acted unlawful ly” .  

MR NHLEKO:   Yes,  yes.  
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CHAIRPERSON:   So somet imes you are genuine.   I t  does 

not  mean that  you are mal ic ious but  i t  is unlawful .   But  

somet imes i t  might  be a si tuat ion where you were mal ic ious 

or you. . .  and so on.  

MR NHLEKO:   No,  thank you very much Chai r  for  the 

educat ion.  

CHAIRPERSON:   Ja.   [ laughs]  

MR NHLEKO:   [ laughs]  

MR NHLEKO:   The point  . . . [ intervenes]   

CHAIRPERSON:   Unfortunately,  i f  he was g iving the advice 10 

you can argue .and not  charge you anything . . . [ intervenes]   

MR NHLEKO:   [ laughs]   Yes,  so.   But  the point  I  wanted to  

make, nevertheless.   I  am sorry Mr Mokhar i ,  i f  I . . .  I  must  

have . . . [ intervenes]   

ADV MOKHARI SC:   That  is f ine.   You can proceed.  

MR NHLEKO:   . . . intervened.  But  the point  I  wanted to make 

is that  in al l  these courts and the re lated sort  of  cases and 

processes,  there is no court  that  said I  acted unlawful ly.   

ADV MOKHARI SC:   No,  not  unlawful ly.   You acted 

unlawful ly when you used the provision of  the law which the 20 

court  says is not  consistent  wi th  the const i tut ion.   What the 

Chair  is put t ing to you is that  unlawful ly is  someth ing. . .  to 

ask his lawyers that  is not  something that  is offensive.  

MR NHLEKO:   Okay.  

ADV MOKHARI SC:   But  the problem is,  i f  you have acted 
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wi th u l ter ior mot ives,  mal ice,  bad- fai th,  then that  is where 

the problem comes.  So . . . [ indist inct ]  that  the court  never 

said you acted wi th u l ter ior mot ives or mal ice.   But  

unlawful ly,  the court  has already spoken on that .  

MR NHLEKO:   H’m.  

CHAIRPERSON:   You see,  the president  and the ministers,  

cabinet  ministers,  very of ten they are involved in l i t igat ion 

and the court  says they acted unlawful ly but  as long as the 

court  has not  said you were. . .  the minister of  the president  

was act ing mal ic iously or in bad-fai th or dishonest ly,  they 10 

accept  that  i t  is part  of  thei r  job.   Wel l ,  some of  the things 

they do,  meaning wel l ,  would be found to have been done 

unlawful ly.  

 So i t  does not  necessari ly. . .  you should not  necessar i ly 

feel  embarrassed i f  a court  says you acted unlawful ly,  unless 

i t  is a si tuat ion where i t  says you were mal ic ious,  you acted 

in bad-fai th or you had ul ter ior  mot ives.   Then that  is 

di fferent .  

MR NHLEKO:   Okay.   No,  thank you very much Chai r.  

ADV MOKHARI SC:   Yes,  Chai r.   Then I  just  want to move to 20 

the two reports because there was a lengthy engagement 

between you and the Chai r  which was qui te enl ightening.  

 But  I  just  wanted to clar i fy so that  you know we are clear  

about . . .  what  i t  is  you are thinking around the issue of  the 

two reports.    
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 I f  you remember the engagement between you and the 

chairperson yesterday.   The Chai rperson was put t ing a 

proposi t ion to you and say:   “Look,  we have th is IPID 

inst i tut ion which has two reports.   And i t  fo l lows that  they 

should not  be real ly an issue but  because logical ly you 

should simple say that  the last  report  is the f inal  report .   And 

so what is the fuss there?”  

 So can we get  your clear understanding there in the 

context  of  your understanding of  what are IPID reports there 

for? 10 

MR NHLEKO:   H’m.  My understanding Honourable Chair  is  

that  our ear l ier discussion. . .  I  am sorry.   I  wi l l  refer to i t  as a 

discussion wi th the Chai r  because the var ious cr i t ical  points 

that  were thrown in the ai r  as part  o f  that  engagement .  

 Is that  for me, I  th ink your interpretat ion there is based 

on the general  s ide of  th ings and I  th ink I  must  have pointed 

that  one out .    

 But  wi th  regards to the reports of  th is nature which i .e.  

the cr iminal  law matters relat ing to pol ice misconduct  and so 

on,  they wi l l  essent ia l ly be based on factual  mater ia l .  20 

 Now the factual  mater ia l  being the mater ia l  that  you wi l l  

f ind in the docket  and what you wi l l  f ind in the docket  are 

statements f rom individuals that  s tates certain th ings and 

perhaps impl icat ing me, certain people.  

 So that  is the st rength.   And I  th ink I  e luded also Mr 
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Mokhari  to th is po int  that  in case there is a mater ia l  shi f t ,  in  

other words,  somebody made a statement impl icat ing X and 

then turns around and says,  “No,  actual ly I  was wrong.   The 

X was not  there and maybe I  l ied” .   And whatever the case 

is.   So that  mater ia l ly registers a di f ferent  sort  of  conclusion,  

you know, in a par t icular way.  

 But  i t  is also to be expected that  when you f ind,  whether  

i t  is a fo l low up or a second report ,  you would have to refer  

to the f i rst  one,  whether you are wi thdrawing i t  or annul l ing i t  

or amending i t .   I  th ink that  is what pract ices and so on is.  10 

ADV MOKHARI SC:   Yes.  

MR NHLEKO:   So I  was t ry ing Mr Mokhari  ear l ier on to draw 

the dist inct ion between const ruct ing,  what I  would cal l  a 

general  report  base don. . .  wel l ,  not  so much of  mater ia l  and 

so on,  as opposed to an invest igat ive report  and so on.  

 So I  th ink my engagement ear l ier on about  that .   Yes,  

yes.  

ADV MOKHARI SC:   Yes,  but  I  th ink what. . .  but  then what 

you could appreciate f rom the engagement  wi th the 

Chairperson is that  in th is type of  th ings a debate can go on 20 

and you can have di fferent  v iews.  

MR NHLEKO:   Right .  

ADV MOKHARI SC:   But  then the quest ions that  I  am going 

to. . .  and that  is now is then. . .  I  mean, the conclusion,  are the 

fol lowing quest ions which I  would l ike you to assist  the 
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Chairperson with.    

 Suppose when you got  the two reports,  you then looked 

at  what your mind is set :  “ I  cannot have this const i tut ional  

inst i tut ion producing two cont radictory reports.   What wi l l  

th is send?  What message wi l l  th is send to the publ ic?”  

 And you become angry as the min ister or you become 

fur ious to say that :  “ I  cannot have this type of  s i tuat ion.   I  

want  to get  to the bot tom of  th is”.  

MR NHLEKO:   Correct .  

ADV MOKHARI SC:   But  somebody may say that :   “No,  but  10 

you are overreact ing.  There is noth ing wrong with what they 

were doing”.  

 But  . . . [ indist inct ]  that  t ime you bel ieved that  th is can be 

done.    

MR NHLEKO:   Yes.  

ADV MOKHARI SC:   Is that  now then. . .  but  my quest ion is.   

I f  you are found later that  in fact  you were wrong,  you should 

not  have done anything but  you have done something,  you 

would have done something?  In what way wi l l  that  become a 

state capture?  So that  is what I  wanted to.    20 

 Because remember,  we are not  here in a court  of  law.  

We are not  here running a t r ia l .   We are here in a 

commission of  inquiry which is focussing on a part icu lar 

issue of  a state capture.   So can you assist  the Chairperson 

in that  context? 
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MR NHLEKO:   Honourable Chai r,  the. . .  I  have also viewed 

this matte,  speci f ical ly th is matter,  not  the state capture 

issue.   The matter around Mr McBride and others and so on,  

as purely as nothing else,  employer  and employee re lat ions.  

 Now i t  is natural  in indust r ia l  re lat ions pract ice you. . .  i t  

is a natural  th ing that  there wi l l  be disputes that  also ar ise in 

the employment. . .  employee/employer  relat ionship and so 

on.  

 So this matter to me st i l l  remains that .   The most 

unfortunate th ing is the manner in which i t  was handled.   I  10 

do not  know, you know, the happenings outside this 

part icular Commission and so on which I  would not  want the 

bore this Commission about what happened and who said 

what where and so on and so i t  goes.  

 But  the most  unfortunate part  was that .   The 

consequence of  which was that  that  what was due to the 

publ ic to be known as the actual  t ruth out  of  th is matter,  the 

publ ic was deprived because the mishandl ing of  the whole 

affai r  . . . [ indist inct ]  you could not . . .   

 The processes that  were supposed to establ ish when the 20 

whole quest ion of  what happened to the two reports  and so 

on and who is to be held accountable for the discrepancies 

and so forth,  never actual ly occurred,  r ight .  

 So that  is why I  am saying the publ ic,  members of  the 

publ ic were then deprived of  the actual  t ruth about th is.   But  
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the al legat ions are very ser ious and they st i l l  remain 

extremely ser ious.  

 Now,  but  the suggest ions are that . . .  in fact ,  I  a lso 

wanted to address the Chair  about  th is quest ion of  the 

suggest ion of  the state capture.  

 Now, the al legat ions against  mysel f  are ext remely 

ser ious because Mr McBride came here and they said they 

have captured the cr iminal  just ice cluster.  

 Now the Criminal  Just ice Cluster,  just  for your benef i t  

your  Honourable Chai r,  i t  is  the Nat ional  Defence Force,  i t  is  10 

Home Affai rs,  i t  is  Correct ional  Services,  i t  is State Securi ty  

Agency,  i t  is the South Afr ican Pol ice Service,  i t  is the 

Nat ional  Prosecut ing Author i ty.  

 Now, . . . [ indist inct ]  at  the t ime when I  was there 

. . . [ intervenes]   

CHAIRPERSON:   And Just ice?  Is Just ice not  part? 

MR NHLEKO:   O,  ja.   Just ice.   No,  sorry.   I  am.. .   [ laughs]   

And I  know why Chair  you . . . [ indist inct ]  you are quick to pick 

up the Just ice is not  ment ioned.  

CHAIRPERSON:   [ laughs]  20 

MR NHLEKO:   I  understand that .   So.   Yes,  and the 

Department of  Just ice.   So that  combinat ion,  at  the t ime I  

was there,  I  am not  sure now, but  at  th is t ime when I  was in  

government,  that  was your Criminal  Just ice Cluster.  

 Now, i f  you say I  have captured the Criminal  Just ice 
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Cluster,  you are then saying,  I  as the Minister of  Pol ice then,  

I  had the power to  decide on the issues of  prosecut ion which 

is not  t rue.   I t  is not  even al lowable by law, okay.    

 So even const i tut ional ly . . . [ ind is t inct ]  that  did not  

happen.  I t  just  does not .   Now, . . . [ indist inct ]  g iven a. . .  no,  at  

some point  was,  when I  was t ry ing to fo l low in what way did,  

I  capture the Criminal  Just ice System.  

 My . . . [ indist inct ]  was largely was that  that  point  was not  

conversed any fur ther here in  the Commission.   To then say 

but  you are making these al legat ions that ,  you know, this  10 

person captured these inst i tut ions because that  means al l  of  

them are in my pocket  in a sense.  

 But  explain to us as the Commission as to how this  

individual ,  mysel f . . .  I  mean, meaning mysel f  would have 

gone about captur ing this part icu lar inst i tut ions.    

 So that  was the one . . . [ indist inct ]  I  had to  real ly,  to  be 

qui te honest  on my side,  to then say but  why is th is point  not  

further taken up or so on.  

 But  I  am not  blaming the Commission.   I  am just  making 

an observat ion about that  as wel l .  20 

CHAIRPERSON:   Ja,  I  must  say I  do not  even remember i t  

being made.  I  am not  saying i t  was not  made.  I  am saying I  

do not  remember i t  being made.  And probably because i t  is  

something that  affects you di rect ly,  you. . .  no,  but  you do not  

need to refer me to i t  because your counsel  wi l l  be cross-
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examining Mr McBride and he wi l l  take that  point  up.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Just  on that  point  Honourable Chai r  and I  am 

sorry about th is.   In the communicat ion,  the in i t ia l  

communicat ion when I  was not i f ied by the Commission,  in 

the let ter they need.. .  the commission made the fol lowing:    

“You improperly or unlawfu l ly sought to and duly 

interfere in the invest igat ive independents of  the 

Nat ional  Prosecut ing Authori ty,  the Independent  10 

Pol ice Di rectorate and the Di rectorate for Pr ior i ty  

Crime Invest igat ions,  commonly known as the 

HAWKS.   

Secondly,  you improperly and/or unlawful ly sought to  

unduly delay and/or decl ine recommended 

prosecut ions.  

You improperly ( that  is the fourth point)  or unlawfu l ly 

sought to part ic ipate in the undue persecut ion of 

off ic ia ls in the NPA, IPID and the DPCI.  

 The last  po int  in the Commissions correspondence:  20 

“You improperly  and/or unlawful ly sought to  

destabi l ise the NPA, IPID and/or DPCI. . . ”  

 Now and therefore my point  ear l ier on . . . [ intervenes]   

CHAIRPERSON:   You are reading f rom correspondence f rom 

the Commission? 
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MR NHLEKO:   That  is  the correspondence f rom the 

Commission.  

CHAIRPERSON:   From the Commission? 

MR NHLEKO:   Yes.  

CHAIRPERSON:   Wel l ,  I  just  want to say [ laughs] .   I  do not  

see al l  the correspondence that  goes out  and actual ly,  i t  is  

r ight  that  way that  I  should not  see.  [ laughs]   Because 

otherwise,  I  would not  be able to do anything else.   

But . . . [ intervenes]   

ADV MOKHARI SC:   I  th ink . . . [ indist inct ]  referr ing to the 10 

Rule 3.3.  

MR NHLEKO:   Rule 3.3.  

CHAIRPERSON:   Yes,  but  I  th ink . . . [ intervenes]   

ADV MOKHARI SC:   And actual ly,  those ru les are wri t ten. . .  

they are wri t ten as a standard.   Just  a standard thing.  

CHAIRPERSON:   Yes,  but  I  am simple saying.   I  am 

expect ing that  insofar  as i t  was a 3.3.  Not ice,  i t  was suppose 

to ref lect  what is  in somebody’s aff idavi t  is. . .  has impl icate 

you.  

MR NHLEKO:   Yes.   H’m.  H’m.  20 

CHAIRPERSON:   Ja,  okay.  

MR NHLEKO:   Yes,  that  was my misgiving.  

CHAIRPERSON:   Okay.  

MR NHLEKO:   Only to then say but  i f  these are the 

al legat ions that  are made against  me, why these issues 
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could not  then in  ar is ing out  of  test imonies of  people that  

were here,  why were these issues not  explored to establ ish 

the veraci ty of  these part iculars mat ters and so on? 

 So that  was the only th ing but  I  am.. .  ja,  I  just  wanted to  

clar i fy that  po int .  

CHAIRPERSON:   Yes.   Okay,  okay.  

MR NHLEKO:   Thank you very much Chai r.  

ADV MOKHARI SC:   Yes,  but  the quest ion now af ter you 

have read that ,  the quest ion would be,  did you do any of  

those things that  are al leged in that  not ice? 10 

MR NHLEKO:   No,  I  d id not  Honourable Chai r.   I  have 

demonstrated even in the test imony that  I  led before this 

Commission as to  why I  d id certain th ings.    

 What informed me and what were the enabl ing 

instruments for me to take certain posi t ions and/or  act ion in 

re lat ion to certain  individuals that  got  a ffected and so on.  

 So at  al l  mater ia l  t imes,  I  acted in  the interest  of  both 

the law and the in terest  of  the publ ic.  

ADV MOKHARI SC:   Thank you,  Chai r.   I  have no further  

quest ions.  20 

CHAIRPERSON:   Thank you very much, Mr Mokhari .    

ADV MOKHARI SC:   I  am real ly indebted Chai r  to the 

Commission and also for giv ing us the ext ra two days so that  

we can f in ish and Mr Nhleko does not  have to do the to-and-

fro.  
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CHAIRPERSON:   Yes,  yes.  

ADV MOKHARI SC:   Thank you very much.  

CHAIRPERSON:   No,  thank you very much.  I  th ink a lso the 

Commission is appreciat ive of  the cooperat ion that  both Mr 

Nhleko and yoursel f ,  h is legal  team have given to the 

Commission.    

 Everything went smoothly.   There were no unnecessary 

interrupt ions as we were going along and I  th ink that  was 

good cooperat ion.   So thank you very much.  

ADV MOKHARI SC:   I  appreciate that  Chai r.  10 

CHAIRPERSON:   Thank you.   I  th ink have one or two 

quest ions that  I  want to ask Mr Nhleko and maybe one of  

them is of  c lar i f icat ion.  

 You remember yesterday,  I  th ink at  some stage I  have 

asked you about a s i tuat ion where a report  has been given 

but  some invest igat ive work must  st i l l  be done.  

 I f  there are two reports,  one was provided whi le there 

was some invest igat ive work st i l l  to be done and another one 

was given later when there was no further invest igat ive work 

to be done.  20 

 Would you take the f i rst  one as a f inal  report  or  the 

second one as the f inal  report? 

MR NHLEKO:   [ laughs]   I  . . . [ indist inct ]  Chai r  because I  th ink 

we . . . [ indist inct ]  qui te a number of  t imes.  

CHAIRPERSON:   [ laughs]  Just  for the last  t ime.  
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MR NHLEKO:   Ja.   No,  no,  no.   That  is for the last  t ime.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   I  appreciate that .   I t . . .  again,  we would have 

to go back to the whole quest ion of  your  second report ,  what  

does i t  intended to do?  Is  i t  nul l i fy ing the f i rst  report  or  is  

wi thdrawing the f i rst  report ,  is i t  amending the f i rst  report? 

 And i t  is on the basis of  that  that  as a responsible 

author i ty you would then take what you think is the 

necessary sort  of  posi t ion in act ion for that  matter.  

 So that  is my understanding Chai r.    10 

CHAIRPERSON:   Okay,  okay.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   No,  thank you very much.   

ADV MOKHARI SC:   Maybe the quest ion should be.  

CHAIRPERSON:   Ja? 

ADV MOKHARI SC:   Sorry,  Chai rperson.   Maybe the 

quest ion should be,  what is your understanding of  the legal  

status of  the legal  status of  the IPID reports?  What  weight 

do they ordinar i ly. . .  even have any legal  standing or is i t  one 

of  those reports  that ,  as you say,  enough experience in  20 

government which you wi l l  ask off ic ia ls,  you know, your 

managers and so on to prepare a report .    

 I f  you do not  l ike i t ,  you can say go back and draf t  

another one.   Do they have any legal  standing in the scheme 

of  th ings? 
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MR NHLEKO:   The IPID invest igat ions reports are very 

ser ious reports.   Whichever way you want to look at  i t  but  

they are very ser ious reports.   And indeed, you know, I . . .  

that  is why I  a lso understand this  closer connect ion between 

IPID and the Nat ional  Prosecut ing Author i t ies because of  the 

weight ,  I  mean, the invest igat ive reports that  they produced 

f rom that  end.  

 And I  th ink,  whether i t  was yesterday or the day before 

yesterday,  the Chair  was also t ry ing to delve in to this  

quest ion of  what is the actual  weight  of  these reports.   And I  10 

do maintain,  they are very weighty.   They are very important  

and so forth.    

 Now I  know that  the issue has been.. .  is  the 

22n d of  January,  the f inal  report  or not  the f ina l  repor t  and so 

forth.   And I  maintain that  i t  is a f ina l  report .    

 In fact ,  that  standpoint  is also going to be col laborated 

by further evidence that  is going to  be led eventual ly  before 

this very same Commission about the status of  that  very 

same report  v isa vie the report  of  the 18t h of  March.   Thank 

you very much Chai r.    20 

CHAIRPERSON:   Thank you very much.  Thank you very 

much Mr Nhleko for coming to give evidence.   As I  said,  I  

th ink ear l ier th is  morning or yesterday,  the invest igat ions 

cont inue.    

 There is no guarantee that  we cannot ask you to come 
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back but  I  th ink we were able to cover qui te some ground 

over  the past . . .  ja,  over  the three days but  thank you very 

much for coming forward.   You are excused.  

MR NHLEKO:   No,  thank you very much Chai r.   I  remain 

commit ted . . . [ intervenes]   

CHAIRPERSON:   Yes.  

MR NHLEKO:   . . .  to my earl ier standpoint  of  assis t ing the 

Commission.  

CHAIRPERSON:   Yes.   No,  okay.  

MR NHLEKO:   At  any given point ,  i f  there are matters that  10 

you think I  can clar i fy th is Commission about in rela t ion to  

th is part icular mat ter,  I  am avai lable and commit ted to  do so.  

CHAIRPERSON:   Thank you very much.  

MR NHLEKO:   Thank you very much.  

CHAIRPERSON:   Thank you.   I  am going to. . .  Mr Hul ley,  I  

am going to take a short  adjournment because I  have 

another wi tness to l isten to.  

ADV HULLEY SC:   Yes.   Thank you,  Mr Chai r.  

CHAIRPERSON:   Do you want to say something? 

ADV HULLEY SC:  Wel l ,  I  was just  going to ask that  we could 20 

be excused.  

CHAIRPERSON:   Yes.  

ADV HULLEY SC:   But  once we stand down,  we wi l l  excuse 

ourselves.  

CHAIRPERSON:   Wel l ,  I  th ink i f  you are able to  col lect  
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whatever you need to co l lect  whi le. . .  dur ing the adjournment,  

feel  f ree.   You are excused as wel l .    

ADV HULLEY SC:   Thank you,  Mr Chai r.    

CHAIRPERSON:   And then I  wi l l  remain wi th  Mr Notshe and 

a few people here.  

ADV HULLEY SC:   Thank you,  Mr Chai r.    

CHAIRPERSON:   Unfortunately,  the lucky ones wi l l  leave 

and the unlucky ones wi l l  remain.   [ laughs]   We wi l l  take an 

adjournment up to  ten to four.   We wi l l  resume at  ten to four.   

We adjourn.  10 

INQUIRY ADJOURNS :  

INQUIRY RESUMES  

CHAIRPERSON:    Good a f te rnoon,  Mr  Notshe,  good 

a f te rnoon everybody.    

ADV NOTSHE SC:   Good a f te rnoon ,  Cha i rperson.  

CHAIRPERSON:    Yes,  you can fee l  f ree  to  take  your  mask  

o f f .   I  am sor ry  tha t  you and the  w i tness have had  to  wa i t  

fo r  such a  long  t ime,  i t  has  been a  d i f f i cu l t  day bu t  I  

app rec ia te  tha t  you are  here  and I  do  no t  th ink  we are  

go ing  to  take  long so  the  Commiss ion  rea l l y  apo log ises fo r  20 

any inconven ience,  Mr  B lake.  

MR BLAKE:   Thank you,  Cha i r.  

CHAIRPERSON:    Thank you.  

ADV NOTSHE SC:   Cha i r,  the  w i tness we are  ca l l ing ,  the  

genes is  o f  h is  ev idence is  the  ev idence o f  Mr  Agr izz i .  
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CHAIRPERSON:    Yes.  

ADV NOTSHE SC:   The Cha i r  w i l l  remember  Mr  Agr izz i  

re fe r red  to  the  fac t  tha t  there  were  cer ta in  book ings tha t  

were  made fo r  persons outs ide  BOSASA employ  and he  

gave ev idence to  the  e f fec t  tha t  …[ in tervenes]  

CHAIRPERSON:    Wel l ,  I  th ink  you shou ld  s ta r t  by  say ing  

tha t  Mr  B lake by  es tab l i sh ing  –  ind ica t ing  the  re la t ionsh ip  

be tween B lake,  Mr  B lake and B lake ’s  Trave l  and  then,  o f  

course ,  then wha t  B lake ’s  Trave l  was to  BOSASA and what  

Agr izz i  sa id  and  then tha t  connects  w i th  how come Mr  10 

B lake is  here .  

ADV NOTSHE SC:   Yes.   Cha i r,  I  am jus t  ge t t ing  the re ,  tha t  

Mr  Agr i zz i  re fe r red  to  some t rave l  a r rangements  and made 

by  a  company ca l led  B lake Trave l  and tha t  these were  the  

t rave l  a r rangements  and expenses o f  BOSASA,  the  

company,  and a lso  t rave l  a r rangements  tha t  were  made fo r  

peop le  ou ts ide  BOSASA and,  as  a  resu l t  o f  tha t ,  the  

s ta tements  was made and obta ined f rom Mr  Br ian  B lake 

who is  be fore  the  Commiss ion  today to  tes t i f y.   Mr  B lake is  

the  manag ing  d i rec to r  o f  the  B lake Trave l  and he has g iven 20 

a  s ta tement  and  he w i l l  con f i rm the  s ta tement  and,  most  

impor tan t ly,  he  w i l l  a lso  conf i rm  the  Commiss ion  how he 

came about  to  a lso  contac t  the  Commiss ion  and h is  

s ta tement  and the  invo ices re la t ing  to  the  ev idence are  

conta ined in  bund le  D.   I  unders tand the  bund le  i s  be fore  
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you  and the  s ta tement  i s  EXHIBIT T18.  

 Cha i r ,  you w i l l  no t i ce  ins ide  the  –  once you open 

bund le  D you w i l l  no t ice  tha t  then the  index,  there  is  an  

index and then outs ide  the  index there  are  –  there  i s  the  

pag ina t ion ,  the  pages s ta r t  w i th  T15.   That ,  Cha i r ,  re fe rs  to  

the  –  th is  exh ib i t  was in i t ia l l y  T15 but  because  o f  the 

changes in  the  prev ious hear ings i t  has  been moved  to  T18  

and we have kept  i t  a t  T15,  the  pages,  jus t  to  avo id  

expense o f  p r in t ing  o the r  pages,  bu t  the  page numbers  

remain  the  same.   So when we re fer  to  w i tnesses,  we w i l l  10 

re fer  to  BB and then the  number .  

CHAIRPERSON:    Wel l ,  you  remember  tha t  when you re fer  

to  the  pages,  we do not  even ment ion  the  le t te rs ,  we jus t  –  

and there  is  zero ,  we jus t  say  page  1 ,  page 2 ,  page 3 .  

ADV NOTSHE SC:   The number  i t se l f ,  yes ,  ja .   I  am jus t  

ment ion ing  the  –  cor rec t  the  issue  o f  T  so  tha t  i t  does not  

th row anyone o f f .  

CHAIRPERSON:    Ja .   Okay,  a l r igh t .  

ADV NOTSHE SC:   Cha i r ,  Mr  B lake is  ready to  take  the  

oa th  and then we  w i l l  …[ in te rvenes]  20 

CHAIRPERSON:    Ja ,  bu t  bas ica l l y  Mr  B lake ’s  ev idence 

fo l lows up on Mr  Agr izz i ’ s  ev idence par t  o f  wh ich  was tha t  

BOSASA and o ther  compan ies  under  BOSASA used B lake ’s  

Trave l  Agency  fo r  mak ing  t rave l  a r rangements  and 

accommodat ion  –  I  do  no t  know whether  a l so  



29 JULY 2020 – DAY 240 
 

Page 188 of 239 
 

accommodat ion  …[ in tervenes]  

ADV NOTSHE SC:   There  accommodat ion  expenses as  

we l l .  

CHAIRPERSON:    Accommodat ion  and tha t  some o f  the 

persons fo r  whom t rave l l ing  ar rangement  were  made by  

B lake ’s  Trave l  were  persons who were  in  government ,  

government  o f f i c ia ls ,  and tha t  some o f  them – and a l l  the 

t rave l l ing  expenses tha t  were  incur red  were  pa id  fo r  by  

BOSASA and BOSASA then kept  an  account  w i th  B lake ’s  

Trave l  and the  persons tha t  BOSASA asked B lake ’s  Trave l  10 

to  make a r rangements  fo r  wou ld  no t  pay B lake ’s  Trave l  

themse lves bu t  BOSASA wou ld  pay fo r  the i r  t rave l l ing .   

That  i s  my reco l lec t ion  o f  tha t  ev idence,  ja .  

ADV NOTSHE SC:   Yes,  tha t  i s  cor rec t ,  Cha i r .  

CHAIRPERSON:    Yes and …[ in te rvenes]  

ADV NOTSHE SC:   And Cha i r ,  BOSASA kept  an  account  

w i th  B lake Trave l .   In  add i t ion  to  the  BOSASA account  Mr  

Agr izz i  a l so  had  an account  wh ich  la te r  changed to  a  

Venter  account  wh ich ,  as  Mr  Agr izz i  has tes t i f ied ,  i t  was  

the  name o f  h is  fa ther - in - law.  20 

CHAIRPERSON:    Ja .  

ADV NOTSHE SC:   And then la te r  h is  mother- i n - law .  

CHAIRPERSON:    Ja ,  ja .  

ADV NOTSHE SC:    And then the  invo ices wou ld  be  issued 

fo r  those peop le .  
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CHAIRPERSON:    Ja .  

ADV NOTSHE SC:   Bu t  the  payment  wou ld  be  made by  

BOSASA.  

CHAIRPERSON:    Yes.  

ADV NOTSHE SC:   E i ther  in  cheque or  in  cash.  

CHAIRPERSON:    Ja .   No,  tha t  i s  f ine  and Mr  B lake w i l l  

cor rec t  any o f  the  th ings tha t  we have sa id  i f  they  are  no t  

cor rec t .  

MR BLAKE:   Yes .  

CHAIRPERSON:    You can admin is te r  the  oa th  o r  10 

a f f i rmat ion?  

MR BLAKE:   Sor ry ,  honourab le  Cha i r ,  I  am actua l l y  

A lderman B lake,  tha t  makes a  d i f fe rence.   I  am A lderman 

B lake,  I  have a  t i t le  A lderman,  I  am su re  in  the  lega l  –  

A lderman.  

CHAIRPERSON:    A lderman?   

MR BLAKE:   Cor rec t .  

ADV NOTSHE SC:   Cha i r ,  he  is  the  member  o f  the  

mun ic ipa l  counc i l ,  o f  a  d is t r i c t  counc i l .  

CHAIRPERSON:    A  what  counc i l?  20 

ADV NOTSHE SC:   A  d is t r i c t  counc i l?  

CHAIRPERSON:    A  d is t r i c t  counc i l?  

ADV NOTSHE SC:   Yes and they are  ca l led  A lderman 

and… 

CHAIRPERSON:    A lderman?  
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ADV NOTSHE SC:   Yes.  

CHAIRPERSON:    Okay,  how do you spe l l  i t ,  I  jus t  want  to  

make sure .   You  know the  no ise  o f  the  a i r  con competes 

w i th  you.  

MR BLAKE:   Sor ry ,  Cha i r ,  i t  i s  A- l -d -e - r -m-a-n .  

CHAIRPERSON:    Oh,  bu t  tha t  i s  a  t i t le?  

MR BLAKE:   I t  i s  a  t i t le ,  l i ke  a  Counc i l lo r .  

CHAIRPERSON:    A lderman B lake? 

MR BLAKE:   Ja ,  i t  used to  be  Counc i l lo rs  bu t  a f te r  a  

cer ta in  number  o f  yea rs  you ach iever  A lderman.  10 

CHAIRPERSON:    Okay.   No,  tha t  i s  f ine .   Okay.  

ADV NOTSHE SC:   A lderman B lake –  Cha i r ,  can A lderman 

B lake move to  –  use tha t  m icrophone?  

CHAIRPERSON:    Ja ,  tha t  i s  f ine .   I  do  no t  know i f  the 

o ther  one is  work ing ,  jus t  –  no t  i t  is  no t  work ing .  

ADV NOTSHE SC:   Then move to  th is  cha i r .  

CHAIRPERSON:    I  th ink  move to  the  o ther  cha i r .   You 

want  to  san i t i se?   I  th ink  they want  to  san i t i se  the  cha i r  

f i rs t  be fore  you  do so .   P lease  admin is te r  the  oa th  or  

a f f i rmat ion?  20 

REGISTRAR :   P lease s ta te  your  fu l l  names fo r  the  record .  

MR BLAKE:     A lderman Br ian  Doug las  B lake.  

REGISTRAR :   Do you have any  ob jec t ion  to  t ak ing  the  

prescr ibed a f f i rmat ion?  

MR BLAKE:   No.  
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REGISTRAR :   Do you so lemnly  a f f i rm tha t  the  ev idence  

you w i l l  g ive  sha l l  be  the  t ru th ,  the  who le  t ru th  and noth ing 

e lse  bu t  the  t ru th?   I f  so ,  p lease ra ise  your  r igh t  hand and 

say I  t ru ly  a f f i rm.  

MR BLAKE:   I  t ru ly  a f f i rm.  

REGISTRAR :   Thank you.  

CHAIRPERSON:    Thank you,  you may be seated .   Yes,  

cont inue,  Mr  Notshe.  

ADV NOTSHE SC:   A lderman B lake,  can you te l l  the 

Commiss ion  what  your  re la t ionsh ip  be tween you and B lake 10 

Trave l  Agenc ies?  

MR BLAKE:   My g randmother  s ta r ted  B lake ’s  Trave l  

Agency in  1948 a f te r  she was Mayoress.   I t  was a  coa l  and  

wood agency wh ich  used to  se l l  coa l  and wood  but  a f te r  a  

wh i le  the  ra i lways came and sa id  do  you not  w ish  to  se l l  

ra i l  t i cke ts  and sea journeys or  voyages back to  the  UK?  

My grandfa the r  took ove r,  my fa ther  took over  and I  took 

over  when my fa ther  passed away in  1994.   We are  par t  o f  

the  Sher  Group,  my fa ther  was ve ry  ins t rumenta l  in  ge t t ing  

Southern  A f r i can  t rave l  agents  together  to  he lp  ge t  be t te r  20 

dea ls  on  ho te l s ,  cars ,  f l i gh ts  and ass is tance w i th  hav ing  a  

ne twork  o f  50  p lus  t rave l  agents .  

ADV NOTSHE SC:   Now,  Mr  B lake,  you know you know 

today your  ev idence is  in  re la t ion  to  the  re la t ionsh ip  

be tween BOSASA and B lake Trave l .   When d id  tha t  s ta r t ,  
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tha t  re la t ionsh ip  s ta r t?  

MR BLAKE:   In  1999,  1998.   Home Affa i rs  asked  us  fo r  

repat r ia t ions ,  send ing  immigrants  o r  i l l ega l  passengers  

back to  the i r  count r ies  and those years  Dyambu wou ld  

br ing  passpor ts  and Home Affa i rs  wou ld  co l lec t  –  we had to  

hand wr i te  t i cke ts  those years ,  co l lec t  the  t i cke ts  and the  

passpor ts  and we wou ld  invo i ce  Home Affa i rs  s t i l l  by 

typewr i te r.   I  remember  typ ing  ou t  invo ices.   These  

passengers  were  taken to  the  a i rpor t ,  pu t  on  an  ae rop lane 

and sent  back to  the i r  home count ry.   There  were  a  few 10 

ins tances o f  i r regu lar i t ies .   I  remember  one Egypt ian  

A i r l ine  passenger  runn ing  o f f  the  aerop lane endanger ing  

t ra f f i c  and be ing  caught  and put  in  the  Kempton Park  po l i ce  

s ta t ion .   I t  was qu i te  easy fo r  Home Affa i rs  those years  to  

take  the  peop le  f rom the  L inde la  sor t  o f  capt ive  camp and 

t ranspor t  them to  the  a i rpor t  to  send them back home.  

ADV NOTSHE SC:   When you re fer  to  Dyambu,  mean 

Dyambu,  D-y-a-m-b-u .  

MR BLAKE:   Yes.  

ADV NOTSHE SC:   Yes.  20 

MR BLAKE:   Your  p ronunc ia t ion  is  more  –  we ca l led  i t  

Dyambu but  I  suppose the  A f r i can word  wou ld  be  

…[ in tervenes]  

ADV NOTSHE SC:   “Jambu”  

MR BLAKE:   “ Jambu”  yes.  
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ADV NOTSHE SC:   And tha t  was the  prev ious name o f  

BOSASA,  am I  cor rec t?  

MR BLAKE:   Cor rec t .  

ADV NOTSHE SC:   Yes.   Now you made a  s ta tement  to  the 

invest iga to rs  o f  the  Commiss ion ,  am I  r igh t?  

MR BLAKE:   Yes,  I  made a  s ta tement .  

ADV NOTSHE SC:   Be fore  you made tha t  s ta tement  

…[ in tervenes]  

CHAIRPERSON:    You may keep  your  m ic  on ,  i t  w i l l  no t  

d is tu rb  anyth ing .  10 

MR BLAKE:   Okay.  

ADV NOTSHE SC:   Be fore  you made tha t  s ta tement ,  what  

had happened maybe between –  inso fa r  as  the  re la t ionsh ip  

be tween you and BOSASA? 

MR BLAKE:    Wel l ,  f rom 2000  when Dyambu became 

BOSASA between 2000,  2002,  2004 or  somewhere  there ,  

we d id  no t  make any s ta tements  un t i l  2014 when the  

invest iga t ion  ac tua l l y  s ta r ted  and my f ina l  –  we l l ,  my 

s igned s ta tement  was in  2016.  

ADV NOTSHE SC:   Who took the  s ta tement  f rom you?  20 

MR BLAKE:   Sor ry?  

ADV NOTSHE SC:   Who took the  s ta tement?  

MR BLAKE:   Co lone l  Smi t ,  Chr i s to f fe l  Smi t .  

ADV NOTSHE SC:   Co lone l  Sm i t  o f  the  South  A f r i can  

Po l ice?  
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MR BLAKE:   O f  the  Hawks,  yes .  

ADV NOTSHE SC:   Yes,  okay.   

MR BLAKE:    Ja .  

ADV NOTSHE SC:   And now who  i t  d id  i t  come fo r  you to  

make a  s ta tement  to  the  invest iga tors?    What  p rompted 

you to  come out?  

MR BLAKE:   Wel l ,  in  2014 Co lone l  Smi t  came to  me wi th  a 

cer ta in  request  and obv ious l y  w i th  conf ident ia l  in fo rmat ion ,  

th is  man wa lked in to  my o f f i ce  and  asked me fo r  a l l  de ta i l s  

on  th ree  spec i f i c  c l ien ts ,  passengers  and I  sa id  we l l ,  you  10 

know,  I  cannot  g i ve  you tha t ,  p lease – you know,  you w i l l  

have to  subpoena tha t  o r  b r ing  me someth ing  f rom the  

po l i ce .   I  was du ly  subpoenaed and I  took  the  documents  to  

my lawyer  and we ag reed to  coopera te  fu l l y  w i th  the  

Hawks.  

ADV NOTSHE SC:   And you a lso  s ta te  in  your  s ta tement  

tha t  –  and you know tha t  Mr  Agr i zz i  gave ev idence befo re  

th is  Commiss ion .  

MR BLAKE:   Yes.  

ADV NOTSHE SC:   About  re la t ionsh ip  be tween you,  you r  20 

company and BOSASA.   Can you take  the  Commiss ion  

th rough tha t ,  tha t  re la t ionsh ip ,  the  accounts  tha t  were  

opened?  

MR BLAKE:   We l l ,  Mr  Agr i zz i  wou ld  -  you know,  a  t rave l  

agency is  qu i te  hard  to  run ,  i t  i s  no t  s imp le .   Peop le  can  
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phone you a t  a l l  hours  and BOSASA d id ,  you  know,  

espec ia l l y  when veh ic les  broke down and guards needed 

accommodat ion  and –  I  th ink  i t  s ta r ted  o f f  s lowly  bu t  

BOSASA began to  re l y  on  us  because o f  ou r,  you  know,  

super io r  t rave l  ab i l i t y  o f  be ing  ab le  to  accura te ly  ge t  good  

pr ices ,  book peop le  and,  you know,  when peop le  had  to  get  

on  a  f l igh t  we found seats ,  d i f fe ren t  a i r l ines ,  and i t  was 

s imp le ,  p ick  up  the  phone and book i t .   We wou ld  ge t  an 

order  number  fo r  the  o f f i c ia l  BOSASA s tu f f  o r  Mr  Agr izz i  o r  

Mrs  Agr i zz i  wou ld  phone me fo r  the  conf ident ia l  s tu f f .  10 

ADV NOTSHE SC:   D id  BOSASA have an account  w i th  

B lake Trave l?  

MR BLAKE:   Yes,  we had a  runn ing  account .  

ADV NOTSHE SC:   Was i t  one account  o r  many accounts?  

MR BLAKE:   We had the  BOSASA accounts  and we had 

BOSASA VIP account  o r i g ina l l y.  

ADV NOTSHE SC:   BOSASA? 

MR BLAKE:   V IP.  

ADV NOTSHE SC:   Yes.   What  was  tha t  fo r?  

MR BLAKE:   That  was bas i ca l l y,  I  th ink ,  a t  the  beg inn ing  20 

tha t  Mr  Agr i zz i  kept  tha t  account  fo r  very  impor tan t  

persons,  you know …[ in tervenes]  

ADV HULLEY SC:    Payments  fo r  the  book ings made 

th rough the  account ,  who made those payments?  

MR BLAKE:   F i rs t  o f  a l l ,  i t  was BOSASA pay ing  us  w i th  two 
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cheques in  those years ,  in  the  beg inn ing  years .  

ADV NOTSHE SC:   Yes.  

MR BLAKE:   And then Mr  Agr i zz i  pa id  w i th  h is  Amer i can  

Express card .  

ADV NOTSHE SC:   I  see .  

MR BLAKE:   And  then i t  changed to  the  cash book ings.  

ADV NOTSHE SC:   Now you have sa id  to  the  Commiss ion  

tha t  in i t ia l l y  i t  was BOSASA VIP account .   D id  the  account  

change?  

MR BLAKE:   Yes.  10 

ADV NOTSHE SC:   To  what  d id  i t  change?  

MR BLAKE:   I t  was BOSASA VIP to  Ange lo  Agr i zz i  to  C  

Venter,  to  J  J  Ven ter.  

ADV NOTSHE SC:   Now can you tu rn  to  the  bund le  be fore  

you,  bund le  B ,  page 2 .  

MR BLAKE:   A l r i gh t .  

ADV NOTSHE SC:   Now paragraph  6  to  9  and in  paragraph 

9  you were  te l l ing  the  Commiss ion  tha t  a f te r  Agr i zz i ’s  s ta te  

tes t imony you contac ted  the  Commiss ion  and you  to ld  i t  

tha t  there  are  cer ta in  invo i ces you have in  your  20 

possess ion ,  i s  tha t  cor rec t?  

MR BLAKE:   Cor rec t .  

ADV NOTSHE SC:   And then you say you handed over  the 

invo i ces to  the  Commiss ion ,  i s  tha t  cor rec t?  

MR BLAKE:   I  handed over  re levant  invo i ces and  
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documents .   There  s t i l l  may be fu r ther  documents  tha t  the  

Commiss ion  may need.  

CHAIRPERSON:    Oh,  there  are  s t i l l  o ther  documents  tha t  

may show d i f fe ren t  peop le  who t rave l led?  

MR BLAKE:   I t  is  very  d i f f i cu l t ,  Judge,  because we do not  

know who works  fo r  the  s ta te  and  who does not  work  fo r  

the  s ta te  or  who… 

CHAIRPERSON:    Yes,  yes .  

MR BLAKE:   We have qu i te  a  b i t  o f  da ta .  

CHAIRPERSON:    Yes.  10 

MR BLAKE:   Bu t  we have not  rea l l y  had a  good 

invest iga t ion ,  a  thorough invest iga t ion  in to  i t .  

CHAIRPERSON:    Yes,  okay.   So but  you have 

documenta t ion ,  invo ices and so  on  somewhere  wh ich ,  i f  

looked in to ,  cou ld  we l l  revea l  …[ in te rvenes]  

MR BLAKE:   Fu r ther  …[ in te rvenes]  

CHAIRPERSON:    Peop le  tha t  have not  been ment ioned.  

MR BLAKE:   Cor rec t .  

CHAIRPERSON:    Okay.  

MR BLAKE:   I t  cou ld  be  poss ib le ,  ja .  20 

CHAIRPERSON:    Okay.  

ADV NOTSHE SC:   Can you te l l  the  Cha i r  …[ in te rvenes]  

CHAIRPERSON:    I  th ink  tha t  must  be  exp lored,  i f  

poss ib le ,  to  see  whether  we cannot  unear th  some more  

peop le .   So tha t  can be exp lored –  shou ld  be  exp lored in  



29 JULY 2020 – DAY 240 
 

Page 198 of 239 
 

due course .  

MR BLAKE:   Fu l l y.  

CHAIRPERSON:    Ja .  

MR BLAKE:   Yes.  

ADV NOTSHE SC:   Now a lso ,  Mr  B lake,  can you a lso  te l l  

the  Cha i rperson about  what  you d id  to  main ta in  tha t  record  

accura te  and sa fe?  

MR BLAKE:   Yes,  Judge,  a f te r  the  –  i t  i s  qu i te  a  d i f f i cu l t  

s to ry  because  we had an invest iga t ion  w i th  Co lone l  Smi t  

f rom 2014 unt i l  2016 t i l l  I  ac tua l l y  s igned the  a f f idav i t  and I  10 

was ready to  appear  w i th  Adv de Kock in  cour t  in  February  

2016 and the  case jus t  d isappeared.   Co lone l  Smi t  came to  

me and sa id  I  w i l l  p robab ly  tes t i f y  in  10  years  t ime  but  he  

has been to ld  the  case is  now f la t .   H is  d i rec t ion  was fo r  

th ree  passengers ,  the  th ree  ment ioned in  the  repor t  bu t  

there  i s  a  lo t  o f  o ther  peop le .   We do not  know,  we do not  

know i f  those peop le  are  invo lved or  no t .  

 What  happened thereaf te r,  once Mr  Agr izz i  began  

tes t i f y ing ,  I  t r ied  to  ge t  ho ld  o f  the  Hawks and I  was to ld  

tha t  the  or ig ina l  c lon ing  o f  my  serve r  was s to len ,  i t  20 

d isappeared.   There  was guy ca l led  Ber tus  and eventua l l y  I  

cou ld  no t  ge t  ho ld  o f  Co lone l  Smi t  and I  eventua l l y  go t  ho ld  

o f  one o f  the  Hawks in  Pre tor ia  who came out  and rec loned  

my computer  in  February  th is  yea r.  

ADV NOTSHE SC:   February  2020? 
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MR BLAKE:   Yes,  th is  yea r.  

ADV NOTSHE SC:   Mr  B lake,  th is  i s  impor tan t  fo r  the  

Commiss ion .   Jus t  to  exp la in  th is ,  you are  say ing  tha t  when  

in i t ia l l y  you were  contac ted  by  Co lone l  Smi th  they took and 

c loned your  hard  dr i ve  so  tha t  they cou ld  see  a l l  the  

invo i ces tha t  were  made and the  two tha t  away.  

MR BLAKE:   Yes,  bo th  in  2014 and  in  2020.  

ADV NOTSHE SC:   And then you  say tha t  when you made  

enqu i r ies  a f te r  Mr  Agr izz i  tes t i f ied  you found tha t  tha t  

ev idence had been dest royed,  had got ten  los t  w i th  the  10 

Hawks?  

MR BLAKE:   I  do  no t  know,  I  spoke to  Co lone l  Sm i t  aga in  

and he sa id  no ,  tha t  ev idence cou ld  no t  –  i t  i s  imposs ib le  

fo r  tha t  to  happen.   I  have contac ted  h im,  you know,  

subsequent ly,  and he sa id  tha t  i s  locked away w i th  the  

Supreme Cour t ,  tha t  ev idence is  locked up.  

ADV NOTSHE SC:   Bu t  you –  and then a l so  you say tha t  

you –  inso fa r  as  tha t  ev idence o f  Co lone l  Smi th ,  you were  

contac ted  and you were  supposed to  tes t i f y  as  a  w i tness in  

tha t  case but  in  the  end you never  tes t i f ied? 20 

MR BLAKE:   Cor rec t .  

ADV NOTSHE SC:   I  see .    

CHAIRPERSON:    So  the  documenta t ion  tha t  you gave to  

Co lone l  Smi th ,  wou ld  i t  re la te  to  t rave l l ing  ar rangements  

made under  the  account  o f  BOSASA or  does i t  invo lve  
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o ther  peop le ’s  accounts  w i th  B lakes Trave l?  

MR BLAKE :    Cha i r  i t  was spec i f i ca l l y  fo r  Mr  Mt i ,  Ms N jana  

and Mr  G i l l i am,  L t  Co l  Smi t ’s  focus was on those th ree  

passengers  and the i r  fami l ies .  

CHAIRPERSON:    Yes.    

MR BLAKE:   Obvious l y  there  were  o ther  peop le  bu t  h is  

focus was to ta l l y  . . . [ in te rvenes]   

CHAIRPERSON:    That  fa l l  under  the  BOSASA accounts?  

MR BLAKE:    BOSASA or  BOSASA assoc ia tes .  

CHAIRPERSON:    Yes,  tha t  i s  wha t  I  am ta lk ing  about  so  I  10 

th ink  we shou ld  t ry  and do whatever  we can to  be  ab le  to  

see i f  we can get  those invo ices so  tha t  we can see  

whethe r  they are  peop le  f rom government  tha t  have not ,  

whose names have not  been ment ioned here ,  who a lso  

t rave l led  and go t  pa id  fo r  by  BOSASA.   So we  shou ld  

pursue tha t .   So you don ’ t  have tha t  documenta t i on  w i th  

you because i t  was taken by  the  Hawks?  

MR BLAKE:    No,  we s t i l l  have tha t  –  we have s t i l l  go t  i t .   

Cha i r  a lso  I  had a  –  on  the  7 t h ,  sor ry  on  the  14 t h  o f  

September  I  appeared a t  a  tax  inqu i ry  wh ich  a lso  asked me 20 

fo r  documenta t ion  wh ich  I  gave th rough lo ts  o f  invo ices.  

CHAIRPERSON:    Yes,  yes .  

MR BLAKE:    For  them to  fo l low up.   There ’s  you know 

R40mi l l ion  o f  t rave l  ove r  s ix  years  i s  . . . [ in te rvenes]   

CHAIRPERSON:    That  i s  invo l ved  there .  
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MR BLAKE:    I t  is  a  lo t  o f  work  ja ,  i t  i s  a  lo t  o f .  

CHAIRPERSON:    Ja ,  okay.  

ADV NOTSHE SC:    Mr  B lake j us t  to  a lso  maybe jus t  c lea r,  

when you ta lk  about  the  ev idence tha t  the  po l i ce  took 

away,  i t  i s  jus t  the  c lon ing  o f  your  ha rd  dr ive ,  your  ha rd  

dr ive  you s t i l l  have the  or ig ina l  ha rd  dr ive?  

MR BLAKE:    Cor rec t .  

CHAIRPERSON:    Ja ,  then the  invest iga tors  shou ld  jus t  do  

someth ing  to  check how fa r  we can go in  t ry ing  to  ge t  o ther  

names o f  government  peop le  or  po l i t i c ians who may have  10 

t rave l led  under  the  BOSASA accounts  a t  B lake ’s  Trave l .  

MR BLAKE:    Yes,  and a lso  Cha i r  when I  spoke to  Co lone l  

Smi t  there  were  o ther  t rave l  agenc ies  invo l ved.  

CHAIRPERSON:    Oh is  tha t  so?  

MR BLAKE:    Yes .  

CHAIRPERSON:    Which  were  pa id  fo r  by  BOSASA,  where  

BOSASA had accounts?  

MR BLAKE:    BOSASA o r  Dr  Smi t  o r  –  I  remember  a  

rece ip t  made out  w i th  no  name on i t .  

CHAIRPERSON:    Okay,  I  th ink  tha t  i s  impor tan t  i f  the  20 

Commiss ion  invest iga tors  you can share  tha t  in fo rmat ion  

w i th  them when they ta lk  to  you,  they shou ld  take  i t  fu r ther.  

MR BLAKE:   Okay.  

CHAIRPERSON:    Okay.  

ADV NOTSHE SC:    Now Mr  –  A lderman B lake then wh i l s t  
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we are  on  page  2  can you jus t  read i t  fo r  the  reco rd ,  

parag raph 11,  where  i t  dea ls  w i th  your  opera t ions w i th  

BOSASA.  

CHAIRPERSON:    Wel l  he  doesn ’ t  have to  read i t  Mr  

Notshe,  you can  ask  h im the  quest ion ,  he  knows these  

th ings,  he  knows i t ,  i t  i s  h is  bus iness,  he  has been do ing  i t  

fo r  a  long t ime,  he  w i l l  jus t  te l l  you .  

ADV NOTSHE SC:    From th is  paragraph i t  i s  c lear  t ha t  the 

f i rs t  th ing ,  the  main  account  opened was fo r  BOSASA 

opera t ions P ty,  i s  tha t  cor rec t?  10 

MR BLAKE:    Cor rec t  i t  i s  BOSASA Pty  L im i ted ,  ja .  

ADV NOTSHE SC:    And f rom my unders tand ing  o f  your  

ev idence tha t  was fo r  the  opera t ions o f  BOSASA.  

MR BLAKE:    The genera l  opera t ions o f  meet ings,  o f  

peop le ,  o f  de ta inees,  o f  guards,  o f  accommodat ion ,  ja .  

ADV NOTSHE SC:    And then you say tha t  then there  was a  

second account  wh ich  was opened in  the  name o f  BOSASA 

Opera t ions V IP,  the  one you ta lked  about ,  the  V IP account .  

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    And then you say over  the  years  then  20 

th is  changed f rom the  BOSASA VIP to  the  persona l  account  

o f  Mr  Agr izz i?  

MR BLAKE:    Cor rec t ,  Mr  Agr izz i  asked me to  change i t  to  

h is  name,  and . . . [ in te rvenes]   

ADV NOTSHE SC:    And then in  2009 i t  changed  to  the  
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name o f  C Venter?  

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    And then 2012 C Venter  was c losed 

and then a  new account  o f  J  J  Ven ter.  

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    So  the  i nvo i ces you i ssued were  

issued by  B lake Trave l  w i l l  be  to  these –  fo r  V IP t rave ls  i t  

w i l l  be  to  –  the  i nvo ice  w i l l  be  V IP and when i t  changed to  

Agr izz i  to  Agr i zz i ,  Vente r,  C Venter  and J  J  Venter.  

MR BLAKE:    Cor rec t .  10 

ADV NOTSHE SC:    Now i f  you can tu rn  back  to  the  

beg inn ing  o f ,  Cha i r  the  beg inn ing  o f  Exh ib i t  18 ,  there  is  an  

index Cha i r.  

CHAIRPERSON:    A t  the  beg inn ing? 

ADV NOTSHE SC:    A t  the  beg inn ing  there  is  an  index,  i t  

says  index Exh ib i t  18 .  

CHAIRPERSON:    Ja .  

ADV NOTSHE SC:   There  on  i tem 3  to  i tem 22 o f  tha t  index 

what  i s  ind ica ted  in  those i tems,  f rom 3  to  22?  

CHAIRPERSON:    Why don ’ t  we go to  the  page where  they  20 

are?  

ADV NOTSHE SC:    They s tar t  f rom page . . . [ in te rvenes]   

CHAIRPERSON:    I s  i t  56? 

ADV NOTSHE SC:    Le t  me,  be fore  I  even go there ,  Mr  

B lake you conf i rm tha t  –  you have jus t  conf i rmed tha t  you  
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d id  i ssue invo ices fo r  a  number  o f  peop le?  

MR BLAKE:    Wel l  you a lways issue an invo ice  Cha i r,  i t  

was s tandard  procedure ,  i t  was VAT o r  non-VAT re la ted  i t  

was a lways to  e i ther  one o f  the  compan ies  o f  BOSASA or  

to  C Vente r  o r  J  J  Venter.   The record  is  qu i te  n i ce  in  that  

sense tha t  i t  i s  qu i te  accura te  because on the  invo i ces a lso  

the  re ference number  to  the  ho te l  o r  the  car,  o r  a i r  t i cke t  

number.  

ADV NOTSHE SC:    I f  we jus t  take  one invo ice ,  Annexure  

BB4,  s ta r t ing  f rom page 56 to  57 .  10 

MR BLAKE:    I ’ ve  go t  b ig  f ingers ,  I ’m  sor ry.   There  we go,  

okay.    We have an invo i ce  number  BT22804.  

ADV NOTSHE SC:    Yes on  page 57,  and th i s  i s  the  invo i ce  

is  to  Mr  J  J  Vente r?  

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    And tha t  i s  . . . [ in te rvenes]   

CHAIRPERSON:    Le t  us  s ta r t  by  say ing  i t  i s  on  the  

le t te rhead o f  B lake ’s  Trave l  Agents  P ty  L im i ted ,  i s  tha t  

r igh t ,  A lderman?  

MR BLAKE:    Cor rec t  yes  Cha i r  and i t  has  go t  the  VAT 20 

number.  

CHAIRPERSON:    Yes,  and i t  i s  made out  to  Mr  J  J  Venter?  

MR BLAKE:    Cor rec t .  

CHAIRPERSON:    Yes,  you can cont inue Mr  Notshe.  

ADV NOTSHE SC:    And what  i s  th is  invo i ce  fo r  
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. . . [ in te rvenes]   

CHAIRPERSON:    . . .  fo r  the  da te  and so  on  and the  

amounts .  

ADV NOTSHE SC:   And he date  o f  the  invo ice?  

MR BLAKE:    That  i s  the  invo ice  the  cheque i s  da ted  the  

27 t h  o f  January  2016.  

ADV NOTSHE SC:    And what  i s  the  invo i ce  fo r?  

MR BLAKE:    The invo ice  i s  fo r  accommodat ion  a t  Sun  

C i ty,  Sun In te rnat iona l  Hote l ,  the  Pa lace.  

ADV NOTSHE SC:    And then who . . . [ in te rvenes]   10 

CHAIRPERSON:    I  am sor ry,  so  does th is  i nvo ice  re f lec t  

tha t  B lake ’s  Trave l  had made the  book ing  fo r  somebody to  

s tay  a t  Sun In te rnat iona l  Hote l ,  the  Pa lace,  i s  tha t  r igh t?  

MR BLAKE:    Cha i r  no t  a lways,  th is  one is  a  l i t t le  d i f fe ren t ,  

I  remember  i t  tha t  I  th ink  i t  was Mr  D lamin i  who made th is  

reserva t ion  and we took i t  over.   Of ten  somebody  w i l l  say  

p lease jus t  ho ld  the  room fo r  us ,  and then we wou ld  phone  

in  and say r igh t  we ’ re  tak ing  over,  we need your  bank 

deta i l s ,  we w i l l  pay  by  cred i t  card  or  we w i l l  pay  you by  

EFT.  20 

CHAIRPERSON:    I f  i t  was Mr  D lamin i  was tha t  supposed  

to  be  your  c l ien t?  

MR BLAKE:   Mr  S iv ion  D lamin i  worked fo r  . . . [ in te rvenes]   

CHAIRPERSON:    Oh,  fo r  BOSASA,  S iv ion  D lam in i  fo r  

BOSASA? 
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MR BLAKE:    Ja ,  cor rec t .  

CHAIRPERSON:    So  he had made,  in i t ia l l y  he  made,  he 

asked your  t rave l  agency to  make a  book ing .  

MR BLAKE:   Take over  the  book ing .  

CHAIRPERSON:    And was tha t  in  respect  o f  h imse l f  o r  in  

respect  o f  somebody e lse?  

MR BLAKE:    I  th ink  i t  was f i rs t  in  the  name o f  Mr  B ipape  

and then i t  was changed to  h is  sec re tary,  Jade Aaron.  

CHAIRPERSON:    Oh,  okay.  

MR BLAKE:    I  presume tha t  was how i t  –  i t  was a  sor t  o f  10 

emergency case where  Sun In te rnat iona l  doesn ’ t  jus t  ho ld  

rooms,  you have to  pay them,  you ’ re  qu i te  –  very  tough on  

–  and we pa id  them and we invo iced J  J  Venter  who pa id  

us .  

CHAIRPERSON:    Ja ,  okay.   Mr  No tshe?  

ADV NOTSHE SC:    Yes and then the  amount  o f  the  invo i ce  

a t  the  bo t tom i t  i s  R16 178,89,  cor rec t?  

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    And then you pa id  Sun In te rnat iona l  

and then how were  you pa id?  20 

MR BLAKE:    I  was pa id  cash by  Mr  Agr i zz i  f rom J  J  

Venter.   A l l  J  J  Venter  invo i ces were  reconc i led  and cash 

was co l lec ted  fo r  th is .  

ADV NOTSHE SC:    And then the  next  invo i ce  is  on  page  

58,  ac tua l l y  the  invo i ce  i t se l f  s ta r ts  on  page 59 .   I s  i t  
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cor rec t  the  invo ice  is  in  the  le t te rheads o f  B lake Trave ls ,  in  

the  tax  invo ice  by  B lake Trave l?  

MR BLAKE:    Cor rec t ,  i t  i s  our  invo ice .  

ADV NOTSHE SC:    Yes and to  whom is  i t  invo iced?  

MR BLAKE:    To  Mr  K  Mokonyane.  

ADV NOTSHE SC:    And what  i s  th is  invo ice  fo r?  

CHAIRPERSON:    Wel l  the  invo i ce  is  to  BOSASA 

Opera t ions P ty  L im i ted  isn ’ t  i t ,  i t  i s  d i rec ted  to  them? 

MR BLAKE:    Cor rec t .  

CHAIRPERSON:    Ja ,  bu t  in  respect  o f?  10 

MR BLAKE:   Budget  Car  H i re ,  a  car  ren ta l .  

CHAIRPERSON:    Yes,  fo r  whose benef i t?  

MR BLAKE:    I t  says  fo r  a  Mr  K  Mokonyane,  bu t  somet imes 

the  peop le  ge t  i t  wrong when the  i nvo ice  . . . [ in te rvenes]   

CHAIRPERSON:    Cou ld  tha t  be  a  Miss?  

MR BLAKE:    I t  cou ld  be .   Judge what  happens is  we wou ld  

g ive  a  voucher  th rough so  there  is  a  who le  lo t  o f  

documenta t ion  tha t  goes w i th  th is ,  there  is  a  car  voucher,  

i t  wou ld  then be ren ted  out ,  the  b i l l  wou ld  come back to  us  

and then we w i l l  do  the  invo i ce  a f te r  we ’d  rece ived the  b i l l .  20 

CHAIRPERSON:    Okay.  

MR BLAKE:    So i t  cou ld  be  tha t  the  car  h i re  company  

made the  er ror  and we jus t  d id  the  invo ice  a f te r  tha t  bu t  

the  person ren t ing  the  car  wou ld  have had to  g ive  the i r  ID 

and the i r  d r iver ’s  l i cense.  
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ADV NOTSHE SC:    Now on the  fo l low ing page,  on  page 

16,  i s  aga in  an  invo i ce  by  B lake ’s  Trave l  Agency and to  Mr  

J  J  Vente r,  and th is  i s  fo r  Budget  Car,  and the  desc r ip t ion  

is  Ms K  Mokonyane w i th  the  amount  o f  517.  

MR BLAKE:    Th i s  Cha i r  re la tes  to  a  t ra f f i c  f ine .  

ADV NOTSHE SC:    And who pa id  fo r  th is?  

MR BLAKE:    I t  was Mr  J  J  Vente r,  we l l  Mr  Agr izz i  th rough 

cash to  J  J  Vente r ’s  account .  

ADV NOTSHE SC:    I  see .   And then the  fo l low ing one a t  

page 61 is  aga in  an  invo i ce  to  Mr  J  J  Vente r,  the  dr iver  i s  10 

Ms K  Mokonyane and the  amount  i s  R287.  

MR BLAKE:    Aga in  a  t ra f f i c  f ine ,  a lso  pa id  by  Mr  Agr izz i  

cash th rough h i s  J  J  Venter  account .  

ADV NOTSHE SC:    And then the  next  one is  . . . [ in te rvenes]   

CHAIRPERSON:    You may,  I  th ink  fo r  the  sake o f  

comple teness we  can cover  the  charge as  we l l ,  to  say  i t  

was on tha t  da te  addressed to  so  and so  in  respect  o f  so 

and so  and th is  was the  charge,  so  i t  makes i t  eas ie r  to  

know what  was spent  on  a  par t i cu la r  ind iv idua l  i f  there  i s  a  

repeat .  20 

ADV NOTSHE SC:   Cha i r  w i l l  i t  a lso  make i t  eas ie r  i f  

ins tead o f  go ing  th rough the  invo i ces i f  the  Cha i r  were  to  

look  a t  –  s ta r t ing  f rom page 32,  page 32 has a  spreadsheet  

o f  the  amounts  pa id  and the  t r ip le  pa id  and i t  then in  one  

p lace covers  the  expenses tha t  were  pa id  by  B lake Trave l  
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and then compensated by  BOSASA.   Now Cha i r  th is  

spreadsheet  i s  then backed up by  the  invo ices tha t  I  was 

tak ing  the  w i tnesses th rough.  

CHAIRPERSON:    Okay.  

ADV NOTSHE SC:   So  i t  can  be sa fe  i f  one goes th rough  

th is  spreadsheet  knowing tha t  th is  i s  covered by  the  

invo i ces.  

CHAIRPERSON:    No tha t  i s  f ine  then.  

ADV NOTSHE SC:    Mr B lake jus t  to  pu t  i t  on  record  l e t ’s  

go  to  page 32.  10 

MR BLAKE:    A l r igh t .  

ADV NOTSHE SC:    Jus t  ho ld ,  pu t  your  hand on page 32  

and then th is  goes up to  page 55.  

MR BLAKE:    R igh t .  

ADV NOTSHE SC:    And now am I  cor rec t  to  say tha t  th is  

spreadsheet  i s  sor t  o f  a  summary  o f  the  invo i ces tha t  were  

issued by  B lake Trave l  and i t  se ts  ou t  the  serv ice  p rov ide r,  

the  invo i ce  number,  the  da te  o f  the  invo i ce ,  the  addressee,  

the  pe rson to  whom the  invo i ce  was addressed,  a  

desc r ip t ion  o f  the  invo ice  and the  amount  and then a t  the  20 

bot tom,  a t  the  r igh t  hand i t  te l l s  the  Commiss ion  where  the  

invo i ce  is  in  the  bund le ,  am I  cor rec t?  

MR BLAKE:    I t  i s  a  very  good summary Cha i r  o f  the 

c l ien ts  tha t  we have ident i f ied  bu t  there  may be  fu r ther  

peop le  on  tha t  J  J  Venter  account  tha t  they have fa l len  
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th rough the  cracks.  

ADV NOTSHE SC:   I  see ,  bu t  fo r  now what  i s  on  page 32 to  

page 55 is  covered by  the  invo i ces tha t  a re  in  th is  f i l e?    

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    Now in  o rder  to  save t ime but  s t i l l  

ma in ta in  the  ev idence I  w i l l  j us t  re fe r  you –  I  wou ld  l i ke  

you jus t  to  read you know tha t  there  i s  –  i tem number  one  

we have dea l t  w i th  i t ,  i t  i s  to  demonst ra te  a lso  fo r  the  

Cha i rperson i tem number  one,  the  supp l ie r  i s  Sun  

In te rnat iona l ,  i t  i s  the  invo ice  we had looked a t ,  then 10 

there ’s  the  invo ice  number,  the  da te  o f  the  invo i ce  and  the  

invo i ce ,  your  invo i ce  addressed  to  J  J  Venter  and  the  

desc r ip t ion  i s  Sun In te rnat iona l  Hote l ,  the  Pa lace and  then  

the  number  and then the  da tes  and then i f  the  guest  was J  

D Or in ,  and then the  amount  i s  R60 178,47.  

MR BLAKE:    49  cents  yes.  

ADV NOTSHE SC:    49  cents ,  i s  tha t  cor rec t?  

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    And the  invo ice  is  the  one we went  

th rough.  20 

MR BLAKE:    BT22804.     

ADV NOTSHE SC:    Yes,  and then the  next  pe rson is  

Kat leho Mokonyane and there  the  supp l ie r  i s  in  a l l  the  

i tems i t ’s  Budge t  Car  and you have under  the  invo i ces  

invo i ce  numbers  and then the  da tes  o f  the  invo i ces and 
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then the  invo i ce  i s  addressed to  BOSASA Pty  on  J  J  Venter  

and  there  a re  a  number  o f  i tems and the  to ta l  amount  i s  

R69 497,25,  i s  tha t  cor rec t?  

MR BLAKE:    25  cents  yes.  

ADV NOTSHE SC:    Now Mr  B lake on the  –  where  the  

invo i ce  is  addressed to  BOSASA Opera t ions who pa id  fo r  

those invo ices a f te r  you  pa id  them 

MR BLAKE:    BOSASA wou ld  co l lec t  a l l  the  invo ices under  

BOSASA and pay  us  month ly  by  EFT.  

ADV NOTSHE SC:    You were  pa id  by  BOSASA d i rec t l y?  10 

MR BLAKE:    Cor rec t .  

ADV NOTSHE SC:    And then ones  fo r  J  J  Venter?  

MR BLAKE:    J  J  Venter  was a lso  lumped together  in  

months  or  two months  o r  th ree  mon ths  and pa id  cash .  

ADV NOTSHE SC:    I  see .  And then be low tha t  you have  

the  invo i ces fo r  Mohamed Morad.   Before  tha t  Cha i r  can  

you go back to  –  do  you know who is  Kat leho Mokonyane  

fo r  whom the  BOSASA and J  J  Venter  booked fo r?  

MR BLAKE:    I  remember  the  –  my,  one o f  the  g i r l s  in  f ron t  

was say ing  tha t  they despera te l y  needed a  type o f  a  car  fo r  20 

the  Min is te r ’s  daughte r,  so  she  managed to  ge t  a  car  

th rough Budget  Car  H i re  because none o f  the  car  h i re  

compan ies  ac tua l l y  had tha t  car  tha t  they were  look ing  fo r,  

so  I  guess they sor t  o f  knew i t  was impor tan t  to  ge t  a  car  

fo r  th is  pe rson because BOSASA was rea l l y  want ing  us  to  
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f ind  the  r igh t  veh ic le ,  ja .  

ADV NOTSHE SC:    And then we saw when we were  

look ing  a t  the  invo ices themse lves tha t  there  were  the  

amounts  o f  R517 and the  amount  o f  R287 were  f ines .  

MR BLAKE:    Cor rec t ,  they ’ re  t ra f f i c  f ines ,  they wou ld  

come th rough Budget  Car  H i re  or  the  car  h i re  company and 

obv ious ly  the  Tra f f i c  Depar tment  f ine  the  ca r  h i re  company 

and then pass the  b i l l  on to  us .  

ADV NOTSHE SC:    And then –  bu t  fo r  those you  say Mr  

Agr izz i  pa id  cash  fo r  those.  10 

MR BLAKE:    He pa id  cash fo r  those ja .  

ADV NOTSHE SC:   And they were  no t  pa id  by  the  person  

to  whom . . . [ in te rvenes]   

MR BLAKE:    No,  the  cash,  the  cash wou ld  have been,  i f  

there  was an invo ice  fo r  i t  i t  wou ld  have been ta l l ied  and  

pa id  by  Mr  Agr izz i  o r  Ms Agr i zz i ,  cash.  

ADV NOTSHE SC:    Now then the  next  person is  Mohamed 

Morad,  do  you know who th is  person is?  

MR BLAKE:    Not  a  c lue ,  sor ry.    I  reckon i f  I  know or  i f  

I ’ ve  met  30% of  my passengers  f rom var ious compan ies  20 

th roughout  the  wor ld  tha t ’s  do ing  we l l ,  bu t  o f ten  compan ies  

w i l l  ask  us  to  book fo r  ind i v idua ls ,  we get  a  copy o f  the i r  

passpor ts  qu i te  o f ten  and we wou ld  make reserva t ions fo r  

them but  we wou ld  never  meet  them.     

You know i t  i s  –  we were – in  the e lect ronic age now 
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we are not  in  the o ld t ravel  agency.   You know walk in ,  have 

a cup of  tea and d iscuss a c ru ise.   I t  is ,  get  me on an 

aeroplane,  get  me th is  hote l ,  get  me that  car  you know i t  is .  

ADV NOTSHE SC:   But  in  a s i tuat ion l ike th is  where the  

booking is  made under the name o f  JJ Venter.  

MR BLAKE:   R igh t .  

ADV NOTSHE SC:   Who would then g ive you the  name of  

the passenger or  the person f rom whom the – for  whom the  

booking is  made? 

MR BLAKE:   I t  would genera l l y  come f rom Mr Agr izz i  o r  Ms 10 

Agr izz i  and i t  would e i ther  be sms or  phone through but  we 

would have checked the spel l ing very carefu l ly.  

ADV NOTSHE SC:   And then there  is  the two bookings and 

the amount  is  R3 351.44 cents.  

MR BLAKE:   Cor rect .  

ADV NOTSHE SC:   And the next  i tem is  for  Dudu Myeni  and 

co t ravel le rs.  

MR BLAKE:   R igh t .  

ADV NOTSHE SC:   And these invoices – a l l  the invoices 

seem to have been made by Mr JJ Venter.   Were made – the 20 

invoices were made to JJ Venter.  

MR BLAKE:   Cor rect .  

ADV NOTSHE SC:   And the invo ices on th is  spreadsheet  

s ta r ts  f rom page 32 up to  33 w i th  the to ta l  amount  of  

R101 071 – R101 718,03.  
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MR BLAKE:   Cor rect .  

ADV NOTSHE SC:   And then when we look at  – on page 32 

when you look at  the descr ip t ion i t  says Dudu Myeni  and co 

t ravel lers.   And then there is  a  descr ip t ion of  Sheraton 

Hote l  PTA and then guests Dudu Myeni ,  Kather ine Dawson 

and then on the same column is  Dudu Myeni ,  Dudu 

Zelewene,  Kather ine Dawson,  Sheraton Hote l .   And you say 

these name would  come f rom Mr Agr izz i  –  Mr or  Ms Agr izz i?  

MR BLAKE:   Cor rect .   The PTA stands fo r  Pretor ia  so that  

is  the Sheraton Hote l  Pretor ia .  10 

ADV NOTSHE SC:   The PTA? 

MR BLAKE:   Is  P retor ia .  

ADV NOTSHE SC:   Oh I  see.   And then over  the  page we 

see again there  is  Sheraton Hote l  Pretor ia  Dudu Myeni ,  

Kather ine Dawson and in  the fo l lowing one which may 

expla in  other  i tems i t  has got  TIC l i ke a  t icket  number –  

there is  a  number.   Is  that  a  t icket  number?  On I tem 3.  

MR BLAKE:   Yes that  is  a  t icket  number.  

ADV NOTSHE SC:   And then passenger Kather ine  Dawson 

and then route T&B MQP Nelspru i t .   Is  that  the route 20 

Johannesburg to  Nelspru i t?  

MR BLAKE:   Cor rect .  

ADV NOTSHE SC:   And then there are a whole host  o f  o ther  

i tems up to  i tem 22.    

MR BLAKE:   Cor rect .  
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ADV NOTSHE SC:   Chai r  I  wi l l  not  waste your  t ime to refer  

to  i t  but  they are  refer red there by the wi tness.   And then 

over  the … 

CHAIRPERSON:    I  do not  remember that  you asked me to 

admit  his aff idavi t .  

ADV NOTSHE SC:   Chair  I  would – wel l  I  was hoping at  the 

end of  –  af ter he has test i f ied to conf i rm the correctness of  

the aff idavi t .  

CHAIRPERSON:   Let  us do i t  now.  The aff idavi t  of  Mr Br ian 

Douglas Blake deposed to on – on the 28 November 2019 10 

wi l l  be marked – admit ted and marked as Exhibi t  T18? 

ADV NOTSHE SC:   Is Bundle.  

CHAIRPERSON:   Is i t  st i l l  T18? 

ADV NOTSHE SC:   I t  is in Bundle D.  

CHAIRPERSON:   No,  no the Exhibi t  is di fferent  f rom the 

bundle.  

ADV NOTSHE SC:   T18.  

CHAIRPERSON:   Ja T18.   Okay.   Al r ight .  

ADV NOTSHE SC:   Together wi th the annexures.  

CHAIRPERSON:   Ja together  wi th i ts annexures.   Okay.   I t  is 20 

important  to also mark on i ts face at  the top Exhibi t  T18.   Ja 

so that  i t  is known that  that  is Exhibi t  T18.  

ADV NOTSHE SC:   At  the top of? 

CHAIRPERSON:   At  the top of  the page – of  the f i rst  page of  

the aff idavi t .  
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ADV NOTSHE SC:   Oh I  see.  

CHAIRPERSON:   Exhibi t  T18.   I  th ink when – when i t  is done 

Ms Ol iv ier  can mark the one that  is wi th the wi tness later on.   

Okay.  

ADV NOTSHE SC:   Now Mr Blake we were on page 33.  

MR BLAKE:   Right .  

ADV NOTSHE SC:   And then there is then the heading of  

Trevor Fourie at  the last  – last  ent ry on page 33.  

MR BLAKE:   Page 34.  

ADV NOTSHE SC:   No page 33.   I t  starts on page 33 – at  10 

the bot tom.  

MR BLAKE:   Trevor Fourie the heading yes.  

ADV NOTSHE SC:   Trevor Fourie and then the invoices in  

re lat ing to Trevor Fourie they are on page 34 am I  correct? 

MR BLAKE:   Correct .  

ADV NOTSHE SC:   And then there is  again i t  is booked by 

JJ Venter.  

CHAIRPERSON:   I  am sorry I  – I  am at  page 33 but  where? 

ADV NOTSHE SC:   At  the bot tom – at  the foot  of  page 33 

Chair  wi l l  not ice there is… 20 

MR BLAKE:   In blue Chai r.  

ADV NOTSHE SC:   An entry in blue on page 33.  

CHAIRPERSON:   Oh okay.   Wel l  I  th ink I  wi l l  wr i te here 

because the rest  relat ing to him  

ADV NOTSHE SC:   Is on page 34.  
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CHAIRPERSON:   Is on the next  page.   Trevor Four ie.   Yes 

okay.  

ADV NOTSHE SC:   Mr Blake i f  one goes through al l  these – 

the spreadsheet up to page 55 one wi l l  fo l low i t  is on the 

blue i t  is the name of  the person who was the – who the 

booking was made for and then the detai ls of  the booking 

fol low that .   And then at  the end of  that  column wi l l  be then 

the amount,  the value of  the ent i re booking.  

CHAIRPERSON:   That  is correct  ja.  

ADV NOTSHE SC:   And as you had said previously and then 10 

that  is backed by the – by the invoices that  are at tached to 

your aff idavi t?  

MR BLAKE:   Correct .  

ADV NOTSHE SC:   Now on page 55.  

CHAIRPERSON:   I  am sorry do you say 55? 

ADV NOTSHE SC:   Yes Chai r.  

CHAIRPERSON:   Can we go back to 35 before you go to 55?  

Alderman Blake i f  you look at  page 35 you wi l l  see that  there 

in the middle you have got  the name C Fro l ick,  can you see 

that? 20 

MR BLAKE:   Page 5? 

CHAIRPERSON:   Page 35.  

ADV NOTSHE SC:   85.  

ADV NOTSHE SC:   35.  

MR BLAKE:   35.    
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ADV NOTSHE SC:   On the – let  me – look on page 35 look 

on the blue on the [ indist inct  00:54:8] .  

MR BLAKE:   Page 75.    

ADV NOTSHE SC:   35 

MR BLAKE:   35 apology.   35 r ight .  

ADV NOTSHE SC:   35 r ight .  

MR BLAKE:   Correct .  

CHAIRPERSON:   Yes can you see the name Frol ick – SC 

Frol ick there? 

MR BLAKE:   Correct .  10 

CHAIRPERSON:   Do you know – would you know what the 

ful l  name is or  would you just  know C Frol ick in terms of  your 

company wi th somebody – wi th a guest? 

MR BLAKE:   No Mr Cheeky Watson told me his name was Mr 

Cedric Frol ick.  

CHAIRPERSON:   Mr Cedric Frol ick.  

MR BLAKE:   Ja.  

CHAIRPERSON:   That  is what you were told when they were 

booking? 

MR BLAKE:   When they were booking ja.  20 

CHAIRPERSON:   Okay a lr ight .  

MR BLAKE:   I t  should appear on the hotel  invoice as wel l .  

CHAIRPERSON:   Yes.   Yes.  

MR BLAKE:   And … 

CHAIRPERSON:   You do not  remember any other Frol ick that  
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you might  have – i t  is just  th is? 

MR BLAKE:   No he was qui te… 

CHAIRPERSON:   Is i t  only th is one? 

MR BLAKE:   He was qui te t ied up wi th the Eastern Province 

Rugby ja.  

CHAIRPERSON:   Yes.   Yes.  

MR BLAKE:   Ja.  

CHAIRPERSON:   Now I  see that  when you see – look under 

his name there there was a booking for him at  the Ci ty Lodge 

O R Tambo Onl ine Club for the per iod for  accommodat ion for  10 

the per iod 10 June 2010 to 12 June 2010.  And then the next  

booking was on – was at  Ci ty Lodge O R Tambo and guest  to 

Mr C Frol ick then that  – the accommodat ion then was for  21 

August  2010 to 22 August  2010.   And then – al l  these 

booking appear to have been connected wi th rugby.   The 

thi rd one is for  Frol ick C on 10 December 2010 to 12 

December 2010.  And then the next  one is – oh why does i t  

look l ike that?  Three which have the same date.   There is  

the thi rd one is 10 December 2010 to 12 December 2010.  

The next  one is for  the same accommodat ion.   The thi rd  one 20 

is for the same accommodat ion.  Does that  mean he stayed 

consecut ively on those days – for  those days and i f  – or 

there was an extension or why – why do you have i t  that  way 

there? 

MR BLAKE:   I  am not  sure Chai r.   We would have to check 
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that .  

CHAIRPERSON:   Ja but  you see what I  am talk ing about? 

MR BLAKE:   I  see that  yes.  

ADV NOTSHE SC:   Chair  would i t  help i f  we turn to page 

114? 

CHAIRPERSON:   114? 

ADV NOTSHE SC:   114.  

CHAIRPERSON:   Okay.   Yes.  

ADV NOTSHE SC:   These are the start ing f rom 114 these 

are the invoices of  Mr Frol ick and am I  correct?  Alderman.  10 

CHAIRPERSON:   Ja.  

ADV NOTSHE SC:   Start ing f rom 114.  

CHAIRPERSON:   Wel l  the dates are the same.  And I  do not  

know i f  the… 

ADV NOTSHE SC:   Look at  what the Chai r  is referr ing you to 

is? 

CHAIRPERSON:   The place is the same as wel l .  

ADV NOTSHE SC:   On page – i t  starts on page 116 and 117.   

And what the Chair  is referr ing to is  there is – the date is 23 

December 2010 and the Town Lodge Mr C Fro l ick and at  the 20 

bot tom – i f  you look at  the descr ipt ion the date is the same.  

MR BLAKE:   I t  could be Chai r.   There could have been more 

than one room booked in his name.   That  is why we must go 

back and check the invoice f rom the Town Lodge in  George 

to see why we invoiced.  Because we would invoice against  
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an invoice f rom the Town Lodge.  So… 

CHAIRPERSON:   So i t  could be that  he booked two rooms.  

MR BLAKE:   Two or three rooms.  

CHAIRPERSON:   Or three rooms okay.   Okay alr ight .   I  th ink 

i t  would be good i f  that  c lar i f icat ion can be obtained.   Okay 

al r ight .   Okay that  is what I  wanted to check at  – at .   But  that  

– ja that  tota l ,  the total  for h im there at  page 35 is  

R13 990.44.   Okay I  th ink we can cont inue.  

ADV NOTSHE SC:   Thank you Chai r.  

CHAIRPERSON:   Ja.  10 

ADV NOTSHE SC:   Chai r  the evidence I  have led so far was 

ei ther to demonstrate how one can never get  through the 

spreadsheet.  

CHAIRPERSON:   Yes.  

ADV NOTSHE SC:   With your leave can I  take the wi tness to  

page 55? 

CHAIRPERSON:   Ja that  is f ine.  

ADV NOTSHE SC:   A lderman can you go to page 55.  

MR BLAKE:   Page 55.  Okay.  

ADV NOTSHE SC:   Page 55 and at  the bot tom the last  ent ry 20 

there is  the total  amount that  was booked for – by JJ Venter  

of  BOSASA and that  amount i f  I  say i t  amounts to 

R1 234 481.11 is that  correct? 

MR BLAKE:   That  is correct .   But  Chair  must  also remember 

that  the JJ Venter account – ja the Chair  the JJ Venter  
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account  Agrizz i  actual ly thought that  that  was his account.  

CHAIRPERSON:   Okay.  

MR BLAKE:   So a lot  of  h is pr ivate stuff .  

CHAIRPERSON:   Ja.  

MR BLAKE:   So over the per iod i t  was closer to R4 mi l l ion 

than R1.2 mi l l ion.   But  a lot  of  i t  was you know fami ly and… 

CHAIRPERSON:   Yes.  

MR BLAKE:   Not  … 

CHAIRPERSON:   Yes.  

MR BLAKE:   But  there could be stuff  that  we missed here.  10 

CHAIRPERSON:   Yes.   

ADV NOTSHE SC:   The R1.2 is in relat ion to people who are 

not  Mr Agrizzi ’s fami ly? 

MR BLAKE:   Correct .  

ADV NOTSHE SC:   And these people – the people who are 

appearing on the descr ipt ion of  the invoice did not  pay for  

th is but  Mr Agrizzi  of  BOSASA paid for i t?  

MR BLAKE:   Correct .   Okay ja.  

ADV NOTSHE SC:   Now there is a lso an i tem that  I  would 

l ike you to tel l  the commission about i t .   Mr Agrizz i  in his  20 

statement he gave evidence to the effect  that  when there 

were problems he came to your company and then – you 

deal  wi th i t  on page 21 of  your statement.    

CHAIRPERSON:   What page? 

ADV NOTSHE SC:   Page 21 Chai r.  
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MR BLAKE:   Page 21.  

CHAIRPERSON:   21 okay.   Ja cont inue.  

ADV NOTSHE SC:   And you say there that  you heard in the 

news that  Mr Agr izzi  says that  he came to your company and 

took f ive computers of  Blakes Travel  and bur ied them 

somewhere.  

MR BLAKE:   Yes Chair  that  had me worr ied because I  could 

not  f igure out  how he could do that .   Fi rst  of  a l l  we have 

proven that  i t  is none of  the evidence.    

a.  We st i l l  have the evidence on our computers.    10 

b.  I f  you did take a t ravel  agents computer you have to 

reprogram i t  wi th certain i tems and you have to have a 

certain IP address and you have to have an emai l  

address and i t  just  – i t  is just  nonsense.  

There is no way that  that  could have happened.   I  just  

cannot – even my IT expert  made a statement to say that  

that  is impossible.  

CHAIRPERSON:   Is i t  possible that  certain computers were 

taken and were bur ied somewhere,  destroyed and bur ied 

somewhere but  that  did not  necessari ly mean al l  that  20 

informat ion that  was in the computers was lost .   You st i l l  

could get  the informat ion technological ly? 

MR BLAKE:   Chai r  I  th ink Mr Agr izz i  must  – that  was not  his  

only statement.   I  heard he also bur ied computers in  Port  

El izabeth and a couple of  other sor t  of  th ings too so I  th ink 
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he forgot .   I  th ink he did not  t ick the box because he – he 

might  have bur ied the BOSASA computers there because I  

know they were changing invoices f rom what  I  hear 

af terwards.   But  no.   You are welcome to have a look at  my 

computers.   They can go back.   They can check them.  I  – 

none of  my staff  remember ever  get t ing new computers.   I  

mean surely,  they would know i f  they got  a new computer.   I t  

is just  highly,  h ighly unl ikely.   And welcome to come and 

check and prove i t .   And then why have I  got  al l  my invoices?  

He could have taken my server i f  he wanted to destroy 10 

evidence.   Ja.  

CHAIRPERSON:   So that  should be taken further wi th Mr 

Agrizzi?  That  should be pursued with Mr Agrizzi  to  te l l  me 

what … 

ADV NOTSHE SC:   His evidence is refuted by… 

CHAIRPERSON:   Ja and hear what he has to say.   Ja.  

MR BLAKE:   Oh thanks Chai r.  

CHAIRPERSON:   Thank you.  

MR BLAKE:   I  th ink he just  forgot  to t ick the box.  

CHAIRPERSON:   Okay.  20 

MR BLAKE:   You know.  He was this and that  and destroy 

this and do this  and do th is but  you know when – they raided 

BOSASA in 2006 they did not  come to me.  But  they took al l  

of  BOSASA informat ion.  

CHAIRPERSON:   Ja.  
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MR BLAKE:   They did not  come to me.  Only in 2014.  

CHAIRPERSON:   Hm.  

MR BLAKE:   Ja.  

CHAIRPERSON:   Okay.    

ADV NOTSHE SC:   Now on page 15 of  your – of  the record 

and of  your statement you sort  of  deal  wi th the issue that  

was raised by the Chair… 

CHAIRPERSON:   On what page? 

ADV NOTSHE SC:   Page 15.  

CHAIRPERSON:   15 okay.   Wel l  before we proceed, I  th ink I  10 

have got  to  ask this.   A lderman Blake,  I  know f rom page 44 

to page 50 there are. . .  the name L Mt i  appears very 

f requent ly.   I  mean, Mr L Mt i  f rom.. .  ja,  Mr L. . .  or Mr R Mt i ,  

he must  be appearing,  I  am taking a guess,  more than twenty 

t imes.  

ADV NOTSHE SC:   Perhaps . . . [ intervenes]   

CHAIRPERSON:   What does. . .  what must  I  make of  that?  

That  he was t ravel l ing a lot  under the BOSASA account? 

MR BLAKE:   From what I  understand Chai r,  Mr Mt i  as Mr 

Richard Mt i  which as Mr Agrizzi  referred to him, is  actual ly  20 

Mr Desmond Linda Mt i  which was referred to me.  

 Plus his  history was given to me by the l ieutenant  

colonel  and i t  is qui te interest ing.   But  yes,  very much Mr 

Agrizzi  would f ind me with the fami ly in the Port  El izabeth,  

the f l ights to Port  El izabeth,  the car hi re.  
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CHAIRPERSON:   I t  say twenty t imes.   That  might  be 

. . . [ intervenes]   

ADV NOTSHE SC:   [ Indist inct ]   

CHAIRPERSON:   . . .an underest imat ion.   I t  might  even be 

f i f ty t imes.   I  am not  sure i t  is . . . [ intervenes]   

ADV NOTSHE SC:   Chai r,  i t  goes to  a 138 t imes.  

CHAIRPERSON:   H’m? 

ADV NOTSHE SC:   138 t imes.  

CHAIRPERSON:   I t  appears 138 t imes? 

ADV NOTSHE SC:   Yes,  Chai r.  10 

CHAIRPERSON:   [ Ind ist inct ]  . . . [ intervenes]   

ADV NOTSHE SC:   The total  amount.   Am I  correct ,  the total  

amount is R 786 867,32.  

CHAIRPERSON:   Is that  what. . .?  

ADV NOTSHE SC:   On page 51.  

CHAIRPERSON:   Okay,  what you paid in regard to Mr Mt i?  

MR BLAKE:   I t  is probably more.  

CHAIRPERSON:   I t  is probably more? 

MR BLAKE:   Because these are. . .  these are only f rom 2015.  

CHAIRPERSON:   Oh,  20 

MR BLAKE:   I  am not  sure i f  there is . . . [ intervenes]   

CHAIRPERSON:   Yes,  there may be a lot  or more before 

that .  

MR BLAKE:   Ja,  but  at  least  that  amount,  ja.  

CHAIRPERSON:   And I  th ink he lef t  Correct ional  Serv ices i f  I  
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recal l  the evidence of  Mr Agrizzi  correct ly.   He lef t  

Correct ional  Serv ices around 2007/2008 or 2006 or there 

about.   But  of  course,  I  th ink the. . .  i t  may wel l  be that  the 

re lat ionship between BOSASA and h im cont inued. 

MR BLAKE:   I  th ink Mr Watson’s . . . [ intervenes]   

CHAIRPERSON:   Yes,  by mister. . .  ja.  

MR BLAKE:   . . . re lat ionship is qui te wel l  determined by 

Lieutenant Colonel  Smit  . . . [ indist inct ]   

CHAIRPERSON:   Okay.   Al r ight .   Mr Notshe.  

ADV NOTSHE SC:   So whi lst  you are on that  Chai r,  i t  is. . .  on 10 

page 44 . . . [ indist inct ] ,  you wi l l  see there i t  is. . .  the heading 

is Mr Linda Mt i  and Ms T Njana.  

MR BLAKE:   Correct .  

ADV NOTSHE SC:   Is that  r ight? 

MR BLAKE:   Correct ,  ja.  

ADV NOTSHE SC:   And then i f  you turn to page. . .  or the 

reason. . .  is that . . .  is the reason why you ment ion those 

together,  were they t ravel l ing together now? 

MR BLAKE:   No,  Ms Njana is actual ly his wi fe but  under 

custom.  Mr Njana was advised to me to be a SITA off icer,  as 20 

wel l  as,  working for  government.   I  th ink the name was st i l l  

in the passport  as Njana.   That  is why we . . . [ intervenes]   

CHAIRPERSON:   Ja,  you used i t .  

MR BLAKE:   Yes.  

CHAIRPERSON:   Okay.  
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ADV NOTSHE SC:   And then on page 51,  you then see again 

Ms Njana standing alone.   And then those bookings,  there 

are about 36 of  them, they amount  to R 172 962,52 on page 

53.  

CHAIRPERSON:   What is that  tota l?   Page 63? 

ADV NOTSHE SC:   No,  f ive three Chai r.  

CHAIRPERSON:   F ive three? 

ADV NOTSHE SC:   Five three.  

CHAIRPERSON:   Oh.  

ADV NOTSHE SC:   I t  is R 172 962,52.   Am I  correct? 10 

CHAIRPERSON:   But . . . [ intervenes]   

MR BLAKE:   Yes,  wel l ,  Ms T Njana.  

ADV NOTSHE SC:   Ms T Njana,  yes.  

MR BLAKE:   Ja.  

ADV NOTSHE SC:   And then again,  you see the name of  Mr 

Linda Mt i  just  be low that .   Mt i  and Ms T Njana . . . [ indist inct ]   

Then thei r  expense goes over the page to page 54 and the 

amount there is R 171 992,06.   Do you conf i rm that? 

MR BLAKE:   Ja,  R 171 992,06.   Correct .  

CHAIRPERSON:   But  as you say i t  could be more? 20 

MR BLAKE:   I t  could be.  

CHAIRPERSON:   Ja.  

MR BLAKE:   I t  could be.  

CHAIRPERSON:   Okay.  

ADV NOTSHE SC:   Now i f  we go back Chai r  to the. . .  on 
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page 15,  one f ive.   I  just  need you to clar i fy.   There is an 

issue.   I t  was raised by the Chai rperson regarding the 

t ravel l ing of  Mr Frol ick.   

MR BLAKE:   Yes.  

ADV NOTSHE SC:   You say there in your statement that  the 

f i rst  two invoices were paid by Eastern Cape Rugby but  you 

say,  you are not  aware of  the internal  arrangements between 

them and Mr Frol ick.  

MR BLAKE:   There is an emai l  further one which I  th ink sort  

of  says that  Mr Watson did not  want Eastern Province Rugby 10 

to pay for i t  but  for Mr Agrizzi  to pay for i t .  

CHAIRPERSON:   Just  repeat  that?  Who paid for Mr Fro l ick? 

MR BLAKE:   Original ly i t  was Eastern Province Rugby.  

CHAIRPERSON:   Yes.  

MR BLAKE:   I  th ink the invoice was made out  to them. 

CHAIRPERSON:   Ja.  

MR BLAKE:   But  further down the l ine,  there is an emai l  

f rom Mr Watson asking Mr Agrizzi  to pay for i t .  

CHAIRPERSON:   Is the emai l  in th is bundle.  

MR BLAKE:   I  th ink i t  is.  20 

CHAIRPERSON:   Okay.  

ADV NOTSHE SC:   Can you look at  page 14? 

CHAIRPERSON:   One four? 

ADV NOTSHE SC:   One four.  

CHAIRPERSON:   Does i t  start  somewhere? 
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ADV NOTSHE SC:   Yes,  the emai l  on paragraph 28.6.  

CHAIRPERSON:   Ja.  

ADV NOTSHE SC:   Is that  what you are talk ing about now? 

MR BLAKE:   Ja.  

CHAIRPERSON:   Where does i t  s tart?  Let  us go where i t  

starts f i rst ,  the document.   The document at  page 13.   I t  

looks l ike i t  is a cont inuat ion of  a document,  does i t  not? 

ADV NOTSHE SC:   I t  is on page 14 Chai r,  he is discussing 

Invoice 27255.  

CHAIRPERSON:   Yes,  but  what I  want is,  where does this  10 

document begin? 

ADV NOTSHE SC:   The document we are looking at? 

CHAIRPERSON:   Ja.  

ADV NOTSHE SC:   This is his aff idavi t .  

CHAIRPERSON:   Oh,  th is is part  of  h is aff idavi t .   Oh,  okay.  

ADV NOTSHE SC:   I t  is on page.. . .  ja,  i t  starts on page 1,  

yes.  

CHAIRPERSON:   Okay and what paragraph? 

ADV NOTSHE SC:   Now,  i t  is on paragraph,  page 14,  

paragraph. . .  He,  here,  he is  discussing Invoice 27255 and 20 

then he explains on page.. .  no,  on paragraph 28.6.   Then he 

says:  

“ In respect  of  Invoice 27255, I  have provided the 

Commission wi th the emai l  correspondence which is  

at tached as BB111.  Seven ext racts f rom the emai l  
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are as fol lows.”  

 From here again,  Smit  sent  14 December 2010,  05:11 

p.m. to Angelo Agrizzi  subject :    

“Forward invoice f rom Shop Blake’s Travel  (Pty) Ltd.   

At tachments to be emai led pdf . . . ”    

 Then in “ inverted commas”:    

“Angelo,  he told me that  th is invoice must  also be paid 

by BOSASA.  Please advise . . . [ indis t inct ]   

 Is that  the invoice. . .  the emai l  that  you are talk ing 

about?  10 

MR BLAKE:   Ja,  that  was the emai l  where Cheeky was 

asking those invoices to be paid by BOSASA. 

CHAIRPERSON:   Do you know who is being referred to there 

as Cheeky or would you not  know? 

MR BLAKE:   Cheeky Watson.  

CHAIRPERSON:   Cheeky Watson? 

MR BLAKE:   Ja.  

CHAIRPERSON:   Ja,  he was. . .  he is Mr Gavin Watson’s 

brother.  

MR BLAKE:   Correct .  20 

CHAIRPERSON:   Ja.  

MR BLAKE:   From the Eastern Cape Rugby.  

CHAIRPERSON:   Okay so this emai l  was f rom Mr Smit  who 

was part  of  BOSASA addressed to Mr Agrizzi  and saying 

that . . .  te l l ing Mr Agr izzi  that  Mr Cheeky Watson had told him 
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that  the invoice should be paid for by BOSASA.  That  is what 

i t  says,  r ight? 

MR BLAKE:   Correct .  

CHAIRPERSON:   Okay.  

ADV NOTSHE SC:   And then did BOSASA pay the invoice?  

You wi l l  not . . .  

MR BLAKE:   I  am not  sure.   You know,  we are talk ing 2010.   

I  would presume that  we would have to re- invoice i t  and 

change the invoice.   So i t  is. . .  or  i t  could have been that  

cash was given for that  invoice and just  square i t  o ff  10 

. . . [ indist inct ]   

ADV NOTSHE SC:   And now.. .  and then . . . [ intervenes]   

CHAIRPERSON:   You may not  be able to say anything about 

th is.   I  understood,  I  th ink f rom ei ther  Mr Frol ick ’s aff idavi t  or 

f rom someone else’s aff idavi t  in th is Commission that  some 

of  the t r ips that  were being said to have been paid for by 

BOSASA in respect  of  Mr Frol ick in Gauteng were for him 

when he came to Gauteng to at tend rugby.   So but  I  see that  

here. . .  i t  looks in  2010.   I t  looks l ike i t  was for the Soccer 

World Cup.  20 

MR BLAKE:   I t  was for the Wor ld Cup.  

CHAIRPERSON:   That  was for the Soccer World Cup? 

MR BLAKE:   Ja,  correct .   In fact ,  there is  more documents 

that  Mr Nixon asked me for which is  invest igat ing.  

CHAIRPERSON:   Oh,  is that  so?  So could we have that .  
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MR BLAKE:   I  have sent  i t  to him a lready.  

CHAIRPERSON:   Ja,  is that  one of  the invest igators Mr 

Notshe? 

ADV NOTSHE SC:   Mr Nixon is one of  the one invest igators,  

yes.  

CHAIRPERSON:   Ja,  he is looking into that? 

ADV NOTSHE SC:   Yes,  okay.  

CHAIRPERSON:   Okay.   Al r ight .  

ADV NOTSHE SC:   This is Chai r  on. . .  when there was a 

fol low up on the statement of  Mr Frol ick about  the t ravel l ing 10 

. . . [ intervenes]   

CHAIRPERSON:   Yes.  

ADV NOTSHE SC:   . . . to Port  El izabeth.  

CHAIRPERSON:   Yes,  yes,  yes.  

ADV NOTSHE SC:   I t  is the fol low up.   That  evidence wi l l  be 

presented before Mr Frol ick test i f ies.  

CHAIRPERSON:   Yes.   No,  no,  no.   That  is f ine.   Can we 

also check whether there might  be any chance that  your 

records could st i l l  have whatever bookings may have been 

made for Mr Agrizzi .    20 

 I  do not  know whether that  was in 2010 when he said he 

t ravel led to Port  El izabeth to meet wi th one of  Mr Gavin 

Watson’s brothers and Mr Frol ick.   I f  i t  is 2010,  your records 

could st i l l  have that .  

MR BLAKE:   Yes,  we would have had invoices to i t .   I  d id 
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note that  in 2010 because i t  was the World Cup 

. . . [ intervenes]   

CHAIRPERSON:   Ja,  you would st i l l  have them.  

MR BLAKE:   There are invoices but  i t  might  not  be very 

much.  

CHAIRPERSON:   H’m? 

MR BLAKE:   There was not  a lo t  of  act iv i ty in 2010 with 

BOSASA. 

CHAIRPERSON:   Oh,  okay.  

MR BLAKE:   But  a  lot  of  i t  was done with FIFA and I  wi l l  10 

have records.  

CHAIRPERSON:   You might  have? 

MR BLAKE:   I  just  have to . . . [ intervenes]   

CHAIRPERSON:   You wi l l  have records.  

MR BLAKE:   . . .check and see i f  they were done wi th us or 

FIFA paid for them.  

CHAIRPERSON:   Ja,  okay.  

MR BLAKE:   Ja.  

CHAIRPERSON:   I  th ink and the invest igators. . .  Mr Notshe,  

maybe you are work ing on this.   That  the t r ip that  maybe 20 

disputed that  Mr Agrizzi  ta lked about when he said he went 

to . . . [ intervenes]   

ADV NOTSHE SC:   Port  El izabeth.  

CHAIRPERSON:   . . .Port  El izabeth and met wi th. . .  I  do not  

know whether Mr Cheeky Watson or  . . . [ intervenes]   
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ADV NOTSHE SC:   I t  is Mr Wi l lem Swarts.  

CHAIRPERSON:   Ja,  Wi l lem Swart  and . . . [ intervenes]   

ADV NOTSHE SC:   Wi l lem Swarts.  

CHAIRPERSON:   . . .Mr Frol ick.   Ja.  

ADV NOTSHE SC:   Ja.  

CHAIRPERSON:   Ja,  okay.   A lr ight .   Thank you.  

ADV NOTSHE SC:   [ Indist inct ]   

CHAIRPERSON:   Ja.   You may cont inue.  

ADV NOTSHE SC:   Yes.   And on page 16 of  your statement,  

you deal  wi th the booking of  Mr Syvion Dlamini .   On page 16.  10 

MR BLAKE:   Yes.  

ADV NOTSHE SC:   Do you know who Mr Dlamini  is.  

MR BLAKE:   Yes,  I  have met him? 

ADV NOTSHE SC:   Who is he? 

MR BLAKE:   He stays in Lock Crescent  . . . [ indist inct ]  I  th ink,  

number 8 or c lose by there.   He was a regular f rom BOSASA. 

ADV NOTSHE SC:   I  see.   And I  see there is a booking here 

but  also,  the invoice was sent  to JJ Venter.  

MR BLAKE:   Correct .   So one of  the bookings that  were sort  

of  kept  hush-hush were JJ Venter bookings.   They were 20 

always bookings that  were not  on the BOSASA account.  

ADV NOTSHE SC:   I  see.   And paid for by. . .  

MR BLAKE:   By Mr Agr izzi .  

ADV NOTSHE SC:   Mr Agrizzi .   Now on page 17 of  your 

statement,  then you have got  a whole l ist  of  people and you 
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say this is some of  the ind ividuals under them, other than 

the ones you have test i f ied about and other than Mr 

Gi l l ingham and Mr Mt i  and then a whole l ist  of  them about 15 

of  those.  

MR BLAKE:   Correct .   There is 16 people that  appear on the 

JJ Venter account .  

ADV NOTSHE SC:   Yes.    

CHAIRPERSON:   So just  to go back to Mr Fro l ick.   I  see 

f rom your  aff idavi t  that  some payments. . .  payment  for  some 

of  his t ravel  arrangements made through Blake’s Travel  were 10 

paid for by the Eastern Cape Rugby Union.  

 And I  see that  on some stage,  he apparent ly deposed or  

. . . [ indist inct ]  check himsel f  for somebody that  I  th ink he may 

have been with.   [ laughs]  

MR BLAKE:   The not ion or one of  the lady rugby players of  

the Eastern Province,  you know.  

CHAIRPERSON:   Yes,  yes.    

MR BLAKE:   He paid for her t icket ,  ja.  

CHAIRPERSON:   So some payments were or ig inal ly made by 

the Eastern Cape Rugby Onion . . . [ in tervenes]   20 

MR BLAKE:   Correct .  

CHAIRPERSON:   And then but  later  on,  BOSASA paid for  

some? 

MR BLAKE:   Correct .  

CHAIRPERSON:   Okay.   Al r ight .   From the top of  your head,  
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are you able to say whether there many that  were paid for by 

BOSASA or you are not  able to say i t?  

MR BLAKE:   I  th ink,  Mr Daniel  Watson and Cheeky Watson,  

he would get  his way wi th the payments al though Mr Agrizzi  

was not  very happy about i t .  

CHAIRPERSON:   Yes.  

MR BLAKE:   Or i t  would come from his accounts.   [ laughs]  

CHAIRPERSON:   [ laughs]   Okay.  

MR BLAKE:   But  Agrizzi  would probably be able to ver i fy i t  

more than. . .  10 

CHAIRPERSON:   Ja.  

MR BLAKE:   I  would have to go back and t r ip le check my 

books on that ,  ja.  

CHAIRPERSON:   Okay.   No,  that  is f ine.   Mr Notshe.  

ADV NOTSHE SC:   And then the rest  of  the aff idavi t ,  i t  then 

deals wi th your  interact ion wi th the bookings of  Mr 

Gi l l ingham and Mr Mt i  and those are also covered by the 

invoices that  are at tached and they are also on the spread 

sheet .   Am I  correct? 

MR BLAKE:   Correct .  20 

ADV NOTSHE SC:   Insofar as Mr Gi l l ingham, i t  is on page 

19,  you deal  wi th the table that  deals wi th Mr Gi l l ingham 

there.   Is that  correct? 

MR BLAKE:   Page 19,  Mr Gi l l ingham.  Correct .  

ADV NOTSHE SC:   Page 19.  
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MR BLAKE:   Ja.  

ADV NOTSHE SC:   Is that  the table that  deals wi th t ravel l ing 

bookings of  Mr Gi l l ingham? 

MR BLAKE:   Correct .  

ADV NOTSHE SC:   And now who booked for Mr Gi l l ingham? 

MR BLAKE:   Mr Agrizzi  would have booked for them.  I  do 

see one payment was paid by Mr Mansel l  or not . . .  two 

payments were paid by Mr Mansel l  and others were paid by 

Mr Agr izzi .   

ADV NOTSHE SC:   Did he receive any payment  f rom.. .  10 

di rect ly f rom Mr Gi l l ingham? 

MR BLAKE:   No.   Okay,  wai t .   Let  me check.  

ADV NOTSHE SC:   Chai r,  except  for the invest igat ions that  

Chair  has indicated,  that  is the evidence of  the wi tness.  

MR BLAKE:   Ja.  

CHAIRPERSON:   I  th ink you have covered the important  

parts.  

ADV NOTSHE SC:   Yes.   Chai r,  and also just  for the record.   

The people that  I  ment ioned that  are affected by the 

evidence,  they were g iven the what we term the Rule 3.3.  20 

Not ices in respect  of  the wi tness of  th is wi tness.  

CHAIRPERSON:   Okay,  okay.   Thank you very much A Blake 

for coming to give evidence and for assist  us,  the 

Commission.  

MR BLAKE:   Yes.  
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CHAIRPERSON:   We appreciate i t  very much.  We may ask 

you to come back i f  there is a need but  we wi l l  not  bother  

you i f  we have got  everything.    

 But  f rom what the queries are raised,  I  th ink probably 

the Commission’s invest igators wi l l  st i l l  be in touch wi th you.   

But  thank you very much for coming to give ev idence.   

Otherwise,  you are excused.   

 And once again,  thank you for being prepared to wai t  for 

the whole day but  thank you very much.  

MR BLAKE:   Thanks.   Chai r,  we have been wai t ing for s ix  10 

years to get  th is th ing sorted out .  [ laughs]  

CHAIRPERSON:   [ laughs]   No,  thank you very much.  

MR BLAKE:   But  that  is how we could . . . [ indist inct ]   

CHAIRPERSON:   Yes.   No,  that  is f ine.   I  th ink we wi l l  

adjourn then for  the day.   Tomorrow I  have two or so 

wi tnesses at  ten o’clock.   So but  for  the day we are 

adjourned.   We adjourn.  

INQUIRY ADJOURNS TO 30 JULY 2020  


