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PROCEEDINGS RESUME ON 28 JULY 2020 

CHAIRPERSON:  Good morning Mr Hul ley,  good morning 

everybody.    

ADV HULLEY SC:   Good morning Mr Chai r.  

CHAIRPERSON:   Are we ready? 

ADV HULLEY SC:   We are.  

CHAIRPERSON:   Yes.    

ADV HULLEY SC:   Mr Chair  we had previous had one matter  

that  was set  down for today.  

CHAIRPERSON:   Yes.  10 

ADV HULLEY SC:   That  was the matter of  Br igadier Xaba.  

Br igadier Xaba unfortunately has current ly gone for test ing 

in respect  of  Covid-19.   He has got  counsel  present  today 

who wish to address you on an appl icat ion for the 

postponement of  todays’ proceedings.  

CHAIRPERSON:   Yes okay.  

ADV HULLEY SC:   The commission does not  oppose – the 

evidence leaders do not  oppose the appl icat ion.  

CHAIRPERSON:   Yes.   Thank you.  

  Good morning Chairperson.  20 

CHAIRPERSON:   Good morning.   You can just  star t  off  by 

placing yoursel f  on record.  

ADV MANARA ME :   Chairperson I  am Manara ME.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :     I  am instructed by Maringa At torneys.  
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CHAIRPERSON:   Yes.  

ADV MANARA ME :     And we both then appear for Br igadier 

Nyameka Xaba.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :     Chai rperson should have had – there is  

an appl icat ion that  has been prepared request ing that  the 

matter be postponed.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :     In order to a l low some t ime for him to 

get  bet ter.  10 

CHAIRPERSON:   Yes.   I  – I  saw correspondence but  I  have 

not  seen the – the substant ive appl icat ion.   I f  I  could have 

that  

ADV MANARA ME :    Yes Chairperson I  am just  … 

CHAIRPERSON:   Even – I  understand there is a substant ive 

appl icat ion? 

ADV MANARA ME :     Indeed, there is Chairperson and. 

CHAIRPERSON:   Ja okay.  

ADV MANARA ME :   And you wi l l  be addressed in that  

regard.  20 

CHAIRPERSON:   Okay.   Thank you.    

ADV HULLEY SC:   Thank you Mr Chai r.   Mr Chair  the 

substant ive appl icat ion has only just  been deposed.  The 

aff idavi t  has only just  been deposed to and handed to me 

and that  is the copy I  have handed up to you.  
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CHAIRPERSON:   Oh okay.  

ADV HULLEY SC:   I t  has been deposed to as I  understand i t  

by Mr – Brigadier  Xaba’s at torney because he was not  able 

to go and make contact  wi th him in order to take the oath.  

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   Or to administer the oath.  

CHAIRPERSON:   Okay.   That  is f ine.   Where is th is person 

who is supposed to sani t ise before – let  h im sani t ise before 

you – you go there.    

ADV MANARA ME :   Chairperson i f  I  were to then br ief ly take 10 

you through the appl icat ion.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :   What is stated there Chai rperson is that 

he is aware that  he was to test i fy here however on Sunday 

that  is Sunday the 26t h he experienced some pains which 

were later conf i rmed as to be symptoms related to Covid-19.   

He approached a doctor who then conf i rmed the symptoms to 

be as such and then directed that  he should undergo test ing 

and in  the meanwhi le isolate h imsel f .   There is also then an 

indicat ion of  an outbreak in the off ices where he works and 20 

there has been a couple of  cases conf i rmed in that  regard.   

And i t  seems then that  the suspicion is that  he might  have 

contracted i t  f rom that  set  of  facts.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :   And on those basis Chairperson we 
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request  a postponement.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :   And we had discussed the possibi l i ty of  

a matter standing down to enable the resul ts to come out  

which we est imate to be by no later than Fr iday.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :   And then af ter you should then be in a 

posi t ion to decide how to deal  wi th the matter going forward.  

CHAIRPERSON:   Yes.  

ADV MANARA ME :   Thank you Chai rperson.  10 

CHAIRPERSON:   No that  is f ine.   I t  does sound l ike a 

genuine case and that  there is a  need for him to isolate 

himsel f  of  course.   Even the bui ld ing where he works,  I  th ink 

there is a not ice to close i t  down.  

ADV MANARA ME :   That  is indeed the posi t ion.  

CHAIRPERSON:   Or something for the t ime being.  

ADV MANARA ME :   Yes i t  has been closed.  

CHAIRPERSON:   Yes.   Yes.   No that  is f ine.   I  th ink what we 

– I  wi l l  postpone the hearing of  his evidence to a date st i l l  to  

be determined and as soon as possible let  the commission 20 

know what his posi t ion is so that  a date can then be 

arranged.  Or i t  may be that  we wi l l  ar range the date anyway 

and i f  – I  mean i t  wi l l  not  be too close so i t  wi l l  a l low him 

enough t ime to recover  in case the resul ts  are posi t ive.   And 

then i f  for some reason there is st i l l  a problem with the next  
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date then we wi l l  take i t  f rom there.  

ADV MANARA ME :   Thank you Chai r.  

CHAIRPERSON:   Yes.   The hearing of  – is i t  Br igadier or 

Major General? 

ADV MANARA ME :   I t  is Br igadier.  

CHAIRPERSON:   Ja.   The hearing of  the evidence of  

Br igadier Nyameka Xaba is postponed to a date that  wi l l  be 

determined in due course in the l ight  of  h is s i tuat ion as 

descr ibed in his aff idavi t .    

ADV MANARA ME :   Thank you Chai rperson.  10 

CHAIRPERSON:   Thank you.   And you are excused.  

ADV MANARA ME :   Thank you.  

CHAIRPERSON:   Thank you.   Sorry.   I  saw Mr Nhleko’s hand 

being up ear l ier on.   Has the need fal len away? 

MR NHLEKO:   No Chair  good morning.  

CHAIRPERSON:   Ja good morning.   Yes.  

MR NHLEKO:   I  may as wel l  declare Chair  that  I  am st i l l  on 

the good side of  the law.  But  indeed,  the need has not  fa l len 

away S i r.   Yes I  would st i l l  l i ke to address the Chair  in 

respect  of  two par t icular matters.  20 

CHAIRPERSON:   Oh okay.    

MR NHLEKO:   Yes.  

CHAIRPERSON:   Okay a lr ight .   Okay.  

MR NHLEKO:   Yes I  would l ike that  opportuni ty Si r.  

CHAIRPERSON:   Okay no that  is f ine.  
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MR NHLEKO:   Thank you very much.  

CHAIRPERSON:   Mr – let  me hear Mr Hul ley are you ready 

that  we start  wi th  what Mr Nhleko wishes to raise or would 

you l ike to… 

ADV HULLEY SC:   I  was not  aware of  any… 

CHAIRPERSON:   Deal  wi th something.  

ADV HULLEY SC:   Pardon me Mr Chai r.   I  was not  aware 

something speci f ic but  he is at  l iber ty to proceed.  

CHAIRPERSON:   Ja okay.   Go ahead Mr Nhleko.  

MR NHLEKO:   No thank you very much Mr Chairman.  I  do 10 

so precisely Chai r  because I  am here to present  my evidence 

but  largely wi th my commitment and a v iew that  I  a lso by al l  

means need to t ry and assist  the commission to arr ive at  a 

bet ter understanding of  the matters at  hand and so on.  

 Now the – yesterday – i t  should have been 

yesterday’s proceedings 

CHAIRPERSON:   Wel l  maybe before we proceed.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   I  just  conf i rm that  the oath you took 

yesterday cont inues to apply today.  20 

MR NHLEKO:   Yes i t  does.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Thanks very much.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Yesterday dur ing the proceedings we got  to  a 
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point  where we – and I  th ink at  some point  the Chai r  a lso 

asked very pointedly the whole quest ion of  what – where the 

report ing l ines and I  th ink i t  is dur ing the t ime when we 

t ry ing to f igure out  you know the issues of  sequencing 

re lat ing to the correspondence and the interact ion between 

mysel f  then as Minister and the former Execut ive Di rector of  

IPID Mr McBride.    

 Now the start ing point  then of  course I  have had to 

t ry and th ink and recal l  some of  the issues.   And I  st i l l  stand 

by the view that  says given the number of  years in between 10 

the role that  I  had played and now i t  is almost  impossible to  

recal l  everything – every piece – bi ts and pieces of  the 

happenings then.    

 However,  I  have no basis for instance in regard to the 

correspondence of  the 24t h and the 26t h November.   I  have 

no basis to then say I  do not  ei ther  ident i fy nor t rust  that  

those pieces of  correspondence indeed al l  i t  does i t  

establ ishes that  there was an interact ion on my side for an 

example request ing IPID to surrender the docket  and certain 

informat ion relat ing to the rendi t ions case.  20 

 I  th ink i t  is important  to st ress that  that  point  has 

been art iculated as the eagerness of  the Minister  to  interfere 

wi th the independence of  IPID.  And that  is incorrect .   

Precisely as I  had answered to the Honourable Chai r  when 

he posed th is quest ion.   What were the report ing l ines?  The 
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report ing l ines were di rect  ei ther  IPID Execut ive Di rector  

reports to the Minister of  Pol ice.  

 But  also,  there are provisions in the IPID Act  I  th ink i t  

is Sect ion 7(12)  as you know a lso Sect ion 28(1) which 

ent i t les the Minister to,  he ask for any informat ion per taining 

to the work of  IPID or the Execut ive Di rector and so on.   So I  

th ink at  that  point  you know i t  is important  because then i t  

has got  to relate to th is quest ion that  the Chai r  wanted to be 

clar i f ied by in terms of  the – the report ing l ines.  

 And I  th ink sequent ia l ly there was a need for  that  in  10 

the l ight  of  the al legat ions of  the two reports.   And also,  what 

had been al leged as the wi thdrawal of  the docket  f rom the 

Nat ional  Prosecut ing Author i ty.  So i t  became important  

because i t  was in  the context  of  the ongoing work that  I  had 

on the one hand assigned to the Reference Group and they 

had produced a part icular report  at  some point  and of  course 

there was a need also for further invest igat ion to  clar i fy 

ourselves about you know what happened, how i t  happened 

and why i t  happened and so on.   And then decide in terms of  

what i t  is that  inst i tut ional ly f rom an accountabi l i ty point  of  20 

view we therefore needed to do an undertaking.  

 So that  is in respect  of  that  issue.   I  th ink the – the 

second one that  I  would also l ike to address the Chai r  about  

re lates to – there are two reports.   In fact ,  I  – I  bat t led to 

sleep you know when I  ref lected on the art icu lat ions of  the 
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Chair  last  night .   Wherein the Chai r  posed – poses this.   Of  

course,  I  th ink there is a quest ion not  necessari ly is a  

statement and say,  but  what is the problem with the signing 

of  the two reports?  Then I  thought maybe there is  a  need to 

t ry and clar i fy th is  issue and I  hope I  would assist  in th is – in  

that  regard.  

 Now IPID by law is to invest igate the conduct  of  the 

pol ice.   But  that  invest igat ion can a lso spl i t  into two ways.   I t  

could be relat ing to invest igat ing the pol ice for acts of  

misconduct .   Okay.   But  i t  could also be pol ice in re lat ion to  10 

cr iminal  cr ime and cr iminal  invest igat ion and so on.   In th is 

instance we are talk ing about a cr iminal  invest igat ion 

undertaken by IPID signed off  in January the 22n d of  2012 i f  I  

am not  mistaken.   No 2014 i t  should be.  

 Now – and i t  is not  just  any other report  – i t  is not  

just  any other report  i t  is a repor t  that  was a product  of  

invest igat ing by – invest igat ion – sorry by a chief  

invest igator who then signs i t  off  and then refers i t  to the 

Nat ional  Prosecut ing Authori ty for a decision to prosecute 

and that  is in January.  20 

 Now there is no provision ei ther  by law or even 

convent ion for that  matter that  you would then have a so 

cal led second report  which in i tsel f  does not  nu l l i fy the f i rst  

report  nor the wi thdrawal of  that  report  for an example.  

 Having an equal  or a simi lar status wi th the Nat ional  
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Prosecut ing Author i ty  in other words you have the report  of  

the 22nd and the report  of  the 18t h March wi th simi lar  more or  

less simi lar content  and so on but  at  a closer look you can 

clear ly see that  there has been tampering wi th ev idence 

contained therein.  

 Now - so i t  is not  a report  that  corrects the cosmet ics 

and grammar and language and so on.   The second report .   

I t  is not  a report  that  does that .   A l l  i t  d id i t  b lacked out  

mater ia l  evidence with the view to inf luence the 

recommendat ions that  they had.   And I  th ink that  is where 10 

the fundamental  problem is.  

 Now I  am raising this th ing precise ly because I  th ink 

we should appreciate that  you have a leg islat ive 

arrangement on the one hand between IPID and the Nat ional  

Prosecut ing Author i ty in terms of  the referral  of  such reports.  

On the other hand, there is  administ rat ive responsib i l i ty and 

that  administ rat ive responsibi l i ty  l ies wi th the Chief  

Invest igator to sign off  that  report  and recommend i t  to the 

NPA.  The smal l  th ing that  I  am probably – forget t ing to  

ment ion is  that  insofar as the cr iminal  invest igat ions i t  is 20 

usual  pract ice that  the Nat ional  Prosecut ing Authori ty  would 

assign a prosecutor and or prosecutors to assist  IPID in an 

invest igat ion.    

 Okay but  at  some point ,  they have got  to step off  

f rom that  part icular  exercise.   In th is instance i t  was 
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Advocate Mosing an Advocate Moletse I  th ink of  the NPA 

who were assigned to th is part icu lar invest igat ion to assist  

IPID in  the product ion of  the invest igat ive report  of  January 

22n d.  

 Now the anomaly is th is then.   Is  that  when you – 

when we engaged with the Nat ional  Prosecut ing Authori ty  

part icular ly these respect ive Advocates,  they did not  know 

anything about the second report .    

 Now i f  indeed the second report  was a val id one as i t  

has been claimed for an example then these – the Nat ional  10 

Prosecut ing Authori ty and part icular ly  Mr Mosing and 

Moletse would have been in  the know of  the product ion of  

that  report .   Okay.   So – and that  is where the disjuncture in 

a sense l ies in.   So – and that  i t  – i t  should be understood in 

that  context  because I  th ink the misunderstanding is that  

when we talk about  the second report  v isa vie the f i rst  report 

i t  is  you know I  th ink there is  a – there is  a view that  wants 

to say,  no those were just  grammat ical  sort  or changes and 

so on i t  is not  t rue.   But  the fact  o f  the matter is that  and I  

wi l l  show i t  here that  you d ist inct ively in the body of  the two 20 

reports have delet ions – you know have delet ions.  

 So i f  – i f  anyone of  us inst i tut ions of  state on matters 

such as this we wi l l  want  to perpetuate that  k ind of  narrat ive 

then I  th ink we must accept  that  the South Af r ican society is  

not  secured.  Because i f  you are going to have agencies of  
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state that  can wi l ly  ni l ly interfere wi th the invest igat ive 

reports and processes and so on and al ter and tamper there 

wi th a view to change recommendat ions at  the end of  such 

reports then you are not  – that  is not  go ing to be a publ ic  

benef i t  insofar  as matters of  f inance,  just ice and 

humaneness for an example.  

 So that  is largely the problem.  So I  thought let  me 

just  c lar i fy wi th th is part icular mat ter  because I  th ink there 

has been a lot  of  misunderstanding around i t  and I  th ink i t  

would be of  benef i t  to the proceedings of  the commission 10 

that  we begin to a lso delve into the issue of  the two reports.   

Because even in  the publ ic  mind the quest ion is,  what are 

these two reports  that  we keep on speaking about and what  

is the di fference between the two of  them?  And how come 

when we came across a si tuat ion such as that?  I  s incerely  

do thank the Honourable Chai r  to grant  me this opportuni ty 

to t ry and c lar i fy these part icu lar matters.  

 Thank you – thank you very much Chairperson.  

CHAIRPERSON:   No that  is f ine.   Indeed that  is  a very 

important  part  of  what the commission wants to look at  in 20 

re lat ion to  what  Mr Khuba or  Mr McBride and Mr Khuba may 

have sa id in  rela t ion to your involvement in regard to the 

reports.   I  th ink that  Mr Hul ley is  moving towards that  issue 

so I  wi l l  a l low him to do that .   I  th ink that  we must  deal  wi th  

that  issue qui te properly because is i f  you – i f  you d id watch 
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when Mr McBride and Mr Khuba gave evidence you would 

have seen that  I  have certain th ings that  I  d id not  understand 

which I  would l ike to be deal t  wi th wi th regard to every 

wi tness including you who comes here who was involved.   

Give that  wi tness an opportuni ty to enl ighten me and make 

me understand whatever I  might  not  understand because 

when you are not  involved in the si tuat ion you might  not  see 

things in the same way as somebody who is involved.   But  i t  

is important  for me to art iculate what my areas of  concern 

are when I  have areas of  concern.   Because that  gives the 10 

wi tness – that  gives you the opportuni ty to address those 

concerns head on so that  i f  af ter you have addressed them, I  

st i l l  do not  understand i t  should not  be because you did not  

get  a chance to address them.  I t  should simply be because 

you did your best  and for whatever  reason maybe I  st i l l  do 

not  understand.   So i t  is important .   But  I  just  want to  

ment ion that  wi th regard to one of  the issues you have 

ra ised I  connected wi th a quest ion I  asked yesterday where I  

a lso referred to the Independence of  the – of  the IPID.  The 

idea was s imply to say to the extent  that  there is some 20 

independence on the part  of  IPID one needs to understand 

the extent  of  that  independence vis-a-vie  the Minister.   So 

that  is why I  was saying what are the report ing l ines so that  

one can see to what extent  –  how the relat ionship is  

supposed to work?  So – but  as I  say I  th ink Mr Hul ley is 
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moving towards a point  where we can engage with that  area 

of  the – of  the reports qui te in-depth then we can deal  wi th 

i t .  But  i f  there is  something you think should not  wai t  unt i l  

that  point  you can deal  wi th i t  now.  

MR NHLEKO:   No thank you very much.  You know I  real ly 

do beg your indulgence also in th is regard.   I  forgot  one 

smal l  th ing.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   But  you a lso you know are ment ioning a 

cr i t ical  part  around the issue of  independence and I  th ink we 10 

wi l l  get  to a point  also to take into account the ref lect ions as 

wel l  as the subsequent sort  of  order by the Const i tut ional  

Court  in regard to the issue of  independence.   Because I  

th ink i t  is a crucia l  point .  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Now the – the one thing I  forgot  to deal  wi th  

when deal ing wi th  th is th ing and apologies for forget fulness 

is that  we should be al ive al l  of  us to the fact  that  people 

died and died through al legedly agencies of  state that  were 

supposed to uphold the law.  And i f  – I  th ink i f  we fai l  20 

whether i t  is inst i tut ions or state and South Afr icans in  

general  to be al ive to that  fact  then that  would mean we are 

losing our humani ty in a sense.   And I  th ink we should when 

we deal  wi th the quest ion of  the two reports we should know 

that  between the quest ion of  the – of  the two – of  the so 
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cal led two reports  they are human l ives – people that  real ly 

died regard less of  whether they were gui l ty of  any other  

whatever and so – but  they died in the hands of  state 

agencies and so forth.  

 Now I  am raising this point  Honourable Chai r  

because I  have heard a disturbing art icu lat ion and in fact  

th is art iculat ion I  a lso even picked up – picked i t  up not  on ly 

in Mr McBride’s aff idavi t  but  also even in the correspondence 

of  the commission when they wanted me to forward reports  

that  were produced by – by the Reference Group there is  a  10 

reference to something cal led the so cal led Rendi t ion Case.    

 Now I  have a problem with that  art iculat ion because 

rendi t ion took place i t  is not  so cal led.   There was an 

invest igat ion.   The NPA was involved and so on at  some 

point  so i t  is establ ished,  i t  is a fact  – i t  is factual  i t  took 

place.   There are statements too in that  regard sworn to by 

di fferent  indiv iduals who also played a role in such an 

exercise and so on.   So i t  is not  so cal led i t  is factual .  

 But  i f  we were to  cont inue wi th the view that  says i t  

is so cal led so we must also accept  that  we shal l  develop a 20 

concept cal led so ca l led deaths because there were people 

that  died.   So we wi l l  then say you know this  so cal led 

deaths and so forth and I  do not  th ink we can get  to that  

point .   For me i t  bothers me f rom a conscious point  of  v iew 

that  we cannot begin to develop concepts and not ions of  that  
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nature part icular ly  when we are deal ing wi th human l ives.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   And that  is a point  that  I  forgot  to also include 

in the quest ion of  the two reports.  

CHAIRPERSON:   Ja no I  wi l l  – I  do not  want us to – to spend 

more t ime – a lot  of  t ime on i t .   I  hear what you say but  I  

remember – I  remember that  some people say when 

somebody has been arrested by the pol ice and i t  is said that  

the person is a suspect  and they saw that  he or she ki l led 

somebody they say they do not  understand why he is  cal led 10 

a suspect  because we know he ki l led so and so.   He ki l led so 

and so why is he cal led a suspect .   So – but  I  do not  want us 

to spend t ime on i t .   Let  us move on.   I  understand where 

you come from and ja okay al r ight .   Mr Hul ley.  

ADV HULLEY SC:   Thank you Mr Chai r.   But  wi thout  going 

into too much in  relat ion to  the so cal led Rendi t ion Case 

there was a docket  opened in  that  matter which was 

ul t imately handed over to IPID you aware of  that? 

MR NHLEKO:   Which was u l t imately  handed over to NPA. 

ADV HULLEY SC:   To IPID.  There was a docket  in respect  20 

of  the Rendi t ion Matter.  

MR NHLEKO:   Hm.  

ADV HULLEY SC:   That  docket  was ul t imately handed over  

to IPID for further invest igat ion and IPID then ran wi th that  

docket  in other  words cont inued to invest igate the 
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a l legat ions that  had been made in  respect  of  the Rendi t ion 

Matter.  

MR NHLEKO:   Hm.  Chai r  I  am aware of  an invest igat ion 

undertaken by IPID and subsequent ly that  invest igat ion 

referred to the Nat ional  Prosecut ing Authori ty.  

ADV HULLEY SC:   So the case that  that  relates to.   That  the 

case has a case number and i t  is got  invest igators in that .   

That  case is the off ic ia l  case number that  is assigned to i t  

but  in addi t ion,  the reference to the so-cal led Rendi t ion Case 

Mr Nhleko is to the fact  that  the media had referred to i t  as 10 

the Rendi t ion Mat ter or the Rendi t ion Case.  

MR NHLEKO:   I  hear you.   I  do not  seem to get  you Mr 

Hul ley.   Are you saying we cal led i t  so-ca l led because the 

media referred to i t  as Rendi t ion? 

ADV HULLEY SC:   The off ic ia l  type or the off ic ia l . . .  the 

off ic ia l  reference to i t  is the reference to the case number in 

respect  of  that  being opened.  That  is the off ic ia l .    

MR NHLEKO:   Okay.  

ADV HULLEY SC:   So other. . .  everything else is to  the so-

cal led Rendi t ion Matter because everybody understands 20 

what that  is referr ing to there.   Do you understand that? 

MR NHLEKO:   No,  I  do not .  

ADV HULLEY SC:   Okay.   Wel l ,  . . . [ indist inct ]  . . . [ intervenes]   

MR NHLEKO:   . . . [ indist inct ]   

ADV HULLEY SC:   . . . let  us move on.  
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MR NHLEKO:   Ja,  okay.  

ADV HULLEY SC:   Now you have referred to two issues that  

you would l ike to  raise.   The f i rst  issue was in respect  of  

Sect ion 7(12) of  the IPID Act .    

MR MOKHARI SC:   No,  Chairman just  to correct  the 

. . . [ intervenes]   

CHAIRPERSON:   Sorry? 

MR MOKHARI SC:   Yes,  i f  you check- in so that  the wi tness 

is not . . .  so that  an incorrect  proposi t ion is not  put  to the 

wi tness.  10 

CHAIRPERSON:   H’m.  

MR MOKHARI SC:   The matter has been referred to  off ic ia l  

as Rendi t ion Matter  and we can take i t  f rom the report .   So I  

am looking at  off ic ia l  documents.   The f i rst  repor t  is the 

report  of  25 June 2012 of  the. . .  the then secretar iat .  

CHAIRPERSON:   I  am trying to make sure that  we do not  

spend t ime on whether i t  should Rendi t ion Matter  or so-

cal led Rendi t ion Matter,  but  I  accept  Mr Mokhari ,  i f  the 

document or report  or docket  referred to as the Rendi t ion 

Matter,  no impression should be created that  the document  20 

or report  said so-cal led i f  i t  d id not  say so-cal led.  

MR MOKHARI SC:   Yes,  indeed.   I  was just  correct ing that  

. . . [ intervenes]   

CHAIRPERSON:   Just  correct ing that .   Yes.  

MR MOKHARI SC:   . . . that  the off ic ia l  documents 
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. . . [ intervenes]   

CHAIRPERSON:   Ja,  ja.  

MR MOKHARI SC:   . . . referred to i t  as Rendi t ion.  

CHAIRPERSON:   Yes.  [ laughs]  

MR MOKHARI SC:   Yes,  yes.   And I  have a report  of  

25 June 2012.  

CHAIRPERSON:   Yes.  

MR MOKHARI SC:   . . .of  the Civ i l ian Secretar iat  and the 

report  of  the Reference Group of  22 November.  

CHAIRPERSON:   Okay I  s imple say for present  purposes,  I  10 

do not  have any problem with somebody who refers to i t  as 

the so-cal led Rendi t ion Matter  because they might  not  be 

sure whether  i t  fa l ls wi thin. . .  what  happened fal ls wi th in what 

is referred to  as Rendi t ion or they might  not  even know what 

Rendi t ion means.   So I  do not  have a problem with that .   

Anyone who cal ls i t  a Rendi t ion Mat ter,  that  is f ine as wel l .  

MR MOKHARI SC:   Thank you,  Mr Chai r.  

CHAIRPERSON:   Okay let  us move on.  

ADV HULLEY SC:   Now Mr Nhleko,  you referred to Sect ion 

7(12) of  the IPID Act  to make the point ,  as I  understand i t ,  20 

that  there is in fact  a report  in  the l ine between the. . .  

between IPID or  the Execut ive Di rector of  IPID and the 

minister ’s off ice.   Do I  understand that  correct ly? 

MR NHLEKO:   Yes,  you do.  

ADV HULLEY SC:   So let  us consider Sect ion 7(12).   Sect ion 
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7(12) says. . .  and Mr Chair  i t  should be in the legislat ion 

bundle.   We have marked i t  Exhibi t  Y Legislat ion and 

Authori t ies Bundle.  

CHAIRPERSON:   Wi l l  the wi tness. . .  I  th ink the wi tness 

should have the benef i t  . . . [ intervenes]   

ADV HULLEY SC:   He should have a copy.  

CHAIRPERSON:   . . .of  being given the same thing.   They wi l l  

then give i t  . . . [ intervenes]   

MR NHLEKO:   No,  i t  is f ine.   I  wi l l  l i sten.   

CHAIRPERSON:   You know?  You wi l l  fo l low? 10 

MR NHLEKO:   I  w i l l  fo l low, yes.  

CHAIRPERSON:   Okay.   Alr ight .   Cont inue. . .  just  read i t  Mr 

Hul ley.   You wi l l  . . . [ intervenes]   

ADV HULLEY SC:   Thank you,  Mr Chai r.   I t  says the 

fol lowing:  

“The execut ive di rector must  at  any t ime when 

requested to do so by the minister or par l iament 

report  on the act iv i t ies of  the di rected(?) to the 

minister or par l iament. . . ”  

 Is that  the provision that  you are re ly ing upon? 20 

MR NHLEKO:   Yes,  that  is what the. . .  I  pointed(?) out .  

ADV HULLEY SC:   Now of  course,  he is requi red under th is  

sect ion to report  to you on the act iv i t ies that  have been 

conducted.   I t  might  be even an act iv i ty related to a speci f ic 

matter as in the. . .  in respect  of  the Rendi t ion Matter.  
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 Now,  i t  certainly does not . . .  unless you. . .  unless you tel l  

me otherwise,  Sect ion 7(12) does not  require you or  requi re 

the execut ive di rector to hand over  a docket  to the minister  

or to par l iament.   Would that  be fa i r  to say? 

MR NHLEKO:   No,  I  th ink that  is a matter  of  your  

interpretat ion versus my interpretat ion real ly.   We may 

decide Chai r  whether we want to spend the whole day t ry ing 

to unpack the conceptual  understanding i f . . .  what  that  

sect ion is.  

CHAIRPERSON:   I t  depends on the point  that  Mr Hul ley 10 

wishes to explore.   Mr Hul ley? 

ADV HULLEY SC:   Thank you,  Mr Chai r.  

CHAIRPERSON:   Ja.  

ADV HULLEY SC:   The minister as an execut ive funct ion 

re lat ive to the SAPS, relat ive to IPID.  Would that  be fai r  to 

say? 

MR NHLEKO:   The Minister of  Pol ice in that  minister ia l  

port fo l io a . . . [ indist inct ]  has got  inst i tut ions that  report  

d i rect ly wi thin that  part icular port fo l io to the execut ive 

author i ty there,  who then is termed as the Minister of  Pol ice.  20 

ADV HULLEY SC:   So I  am not  sure i f  I  ent i re ly fo l low.  You 

are saying that  the minister has di fferent  port fo l ios report ing 

to the minister? 

MR NHLEKO:   The Minister of  Pol ice is for,  amongst  other  

th ings,  made up of  the South Af r ican Pol ice Service,  DPCI,  
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IPID, the Private Securi ty Industry Regulatory Author i ty,  as 

wel l  as,  the Civi l ian Secretar iat  for  Pol ice which is basical ly 

housed with in  the administ rat ive sect ion of  the minis t ry and 

so on.   So that  is my understanding of  that  inst i tut ional  

arrangement.    

ADV HULLEY SC:   No,  no,  no.   That  is fa i r  enough.  But  the 

point  is that  i t  is  an execut ive funct ion.   The minis t ry is a 

pol i t ical  appoint ing,  correct? 

MR NHLEKO:   Correct .  

ADV HULLEY SC:   And the operat ional  matters get  done or 10 

the operat ional  head of  the SAPS . . . [ intervenes]   

MR NHLEKO:   Correct .  

ADV HULLEY SC:   . . .would be the Nat ional  Commission of  

Pol ice.  

MR NHLEKO:   Correct .  

ADV HULLEY SC:   That  be fai r  to say? 

MR NHLEKO:   No,  that  is fa i r.  

ADV HULLEY SC:   Then insofar as dockets are concerned,  

when a docket . . .  as far as a docket  is  concerned,  when an 

invest igat ion needs to be conducted or i f  a docket  needs to  20 

be given to any person at  operat ional  level ,  that  docket  must  

go to the. . .  or can go to the Nat ional  Commissioner.  

MR NHLEKO:   No,  not  insofar as IPID is concerned and I  

th ink we need to understand the mandate of  IPID visa vie  the 

pol ice service.   You would not  emphasise a si tuat ion where 
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then the pol ice are handed reports  that  are about them.  I t  

would not  make sense f rom the side of  IPID because IPID 

invest igates the conduct  of  the pol ice in respect  of  cr iminal  

matters and other  areas of  previous conduct .  

CHAIRPERSON:   They would invest igate. . .  they could 

invest igate even the Nat ional  Commissioner? 

MR NHLEKO:   They would.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   They would.  

CHAIRPERSON:   Yes.  10 

MR NHLEKO:   They. . .  that  is what the law establ ishes.  

CHAIRPERSON:   Ja.   He fal ls wi thin the jur isdict ion in terms 

of  the invest igat ion as wel l .  

MR NHLEKO:   Exact ly,  exact ly.   Correct .   Correct ,  yes.  

CHAIRPERSON:   Yes.   Okay.  

ADV HULLEY SC:   Wel l ,  let  us just  go through the provisions 

of  Sect ion 7 and i t  actual ly would be useful  . . . [ intervenes]   

CHAIRPERSON:   I  am sorry.   Just  to complete the point  

which I  th ink you seek to make.  The point  you seek to make 

is,  IPID has jur isdict ion to invest igate conduct  by a l l  people 20 

who are pol ice off icers under SAPS or maybe i t  goes beyond 

that  but  . . . [ intervenes]   

MR NHLEKO:   No,  i t  does goes beyond that .  

CHAIRPERSON:   Yes,  okay.  

MR NHLEKO:   I t  is al l  pol ice off icers in the South Afr ican 
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Pol ice Service and municipal  po l ice services.  

CHAIRPERSON:   Ja,  no-no.   No,  no.    

MR NHLEKO:   Yes.  

CHAIRPERSON:   I  know about the municipal .  

MR NHLEKO:   Okay.  

CHAIRPERSON:   But  because you did not . . .  you did not . . .  

you are not  responsible for them,  I  am not  ta lk ing about  

them.  

MR NHLEKO:   H’m.  

CHAIRPERSON:   I  was talk ing in terms of  SAPS that  you say 10 

i t  is  only pol ice off icers.   Clerks and other  people would not  

fa l l  wi th in that . . .  wi thin thei r  jur isdict ion.   Is  i t  not?  

Administ rat ive staff  who are not  pol ice off icers.  

MR NHLEKO:   They are admin staff  that  are def ined outside 

of  the South Afr ican Pol ice Act .  

CHAIRPERSON:   Ja.  

MR NHLEKO:   In  other words,  they are part  of  the Publ ic 

Service Act  by def in i t ion.  

CHAIRPERSON:   Yes.   Ja.  

MR NHLEKO:   But  you could also f ind that  when admin staff  20 

that  are classi f ied under the South Afr ican Pol ice 

. . . [ intervenes]   

CHAIRPERSON:   Ja . . . [ intervenes]   

MR NHLEKO:   Exact ly.  

CHAIRPERSON:   . . .who. . .  i f  you are pol ice off icer 
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. . . [ intervenes]   

MR NHLEKO:   Yes.  

CHAIRPERSON:   . . .but  performing. . . [ intervenes]   

MR NHLEKO:   Admin . . . [ intervenes]   

CHAIRPERSON:  . . .admin stuff ,  you would st i l l  fa l l  under 

them.  

MR NHLEKO:   Yes,  you would.  

CHAIRPERSON:   Ja,  but  i f  you are not  a pol ice off icer,  then 

you would not  fa l l  under them even though you are wi th in  

SAPS.  10 

MR NHLEKO:   Yes.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   That  is correct  Chai r.  

CHAIRPERSON:   So the point  you are making is that  the 

IPID had jur isdict ion to invest igate even the Nat ional  

Commissioner.  

MR NHLEKO:   H’m.  

CHAIRPERSON:   And that  there is a reason why the 

execut ive di rector  reports to the minister.  

MR NHLEKO:   Correct .  20 

CHAIRPERSON:   And the reason is ,  i f  they were to report  to 

the Nat ional  Commissioner,  there would be a ser ious r isk 

that  the Nat ional  Commissioner would be the subject  of  

invest igat ion of  people qui te senior  c lose to him.  

MR NHLEKO:   H’m.  
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CHAIRPERSON:   And that  is not  an ideal  s i tuat ion and that  

is why the law says they must  report  to the minister.  

MR NHLEKO:   Yes,  I  th ink that  is  a correct  understanding.   

Otherwise,  the ir  work wi l l  be several ly pol luted.  

CHAIRPERSON:   Because. . .  yes.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Because the minister is not . . .  does not  fa l l  

under thei r  jur isd ict ion.   He . . . [ intervenes]   

MR NHLEKO:   H’n- ‘n.  

CHAIRPERSON:   He is not  a pol ice off icer.  10 

MR NHLEKO:   Correct .  

CHAIRPERSON:   Yes,  okay.    

MR NHLEKO:   That  is correct .  

CHAIRPERSON:   Ja.  

ADV HULLEY SC:   Thank you,  Mr Chai r.   Mr Nhleko,  thank 

you very much for that  because in  fact  you are in part  r ight  

as far as that  is  concerned.   I  would l ike you to consider  

Sect ion 7(4) of  the IPID Act .    

MR NHLEKO:   H’m.  Okay.   No,  go ahead si r  . . . [ indist inct ]   

ADV HULLEY SC:   I f  you look at  . . .   there is a f i le 20 

. . . [ intervenes]   

MR NHLEKO:   I  make my at tempt to  l isten.  

ADV HULLEY SC:   I f  you go to f i le Divider 8.  

CHAIRPERSON:   I  th ink he is qui te  happy that  you go ahead 

and put  the quest ion.  
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MR NHLEKO:   H’m.  

CHAIRPERSON:   He wi l l  be able to understand.  

ADV HULLEY SC:   Thank you,  Mr Chai r.  

CHAIRPERSON:   And i f  he has to  look at  the act ,  he wi l l  feel  

f ree to do so.  

ADV HULLEY SC:   Sect ion 7(4) says the fol lowing:  

“The execut ive di rector must  refer cr iminal  offences,  

revealed as a resul t  of  an invest igat ion,  to the 

Nat ional  Prosecut ing Authori ty for cr iminal 

prosecut ion and not i fy the minister. . . ”  10 

 Have you got  the provision si r?  

MR NHLEKO:   Ja-no,  I  am l istening.   I  hear you very wel l .  

ADV HULLEY SC:    

“ . . .and not i fy the minister of  such referral . . . ”  

MR NHLEKO:   H’m? 

ADV HULLEY SC:   So what the min ister  must  be informed of  

is the fact  that  IPID has conducted an invest igat ion.   IPID 

has come to the conclusion that  the invest igat ion has 

revealed the commission of  an offence and IPID must then 

refer the matter  the Nat ional  Prosecut ion Authori ty for  20 

prosecut ion and must merely advise or not i fy the minister of  

such referral .  

CHAIRPERSON:   Sorry,  Mr Hul ley.   I  am st i l l  t ry  to f ind 

where the . . . [ indis t inct ]  . . . [ intervenes]   

ADV HULLEY SC:   I t  is page 152 of  the bundle.   I t  is f i le  
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Divider 8.   I t  is part  of  the . . . [ intervenes]   

CHAIRPERSON:   One, f ive,  two? 

ADV HULLEY SC:   The one,  f ive,  two of  that  bundle.   

CHAIRPERSON:   Legislat ion and Authori t ies? 

ADV HULLEY SC:   Correct ,  Mr Chai r.    

 

CHAIRPERSON:   Okay thank you.  

ADV HULLEY SC:   Thank you,  Mr Chai r.  

CHAIRPERSON:   And you are referr ing to sect ion. . .?  

ADV HULLEY SC:   I t  is Sect ion 7(4) .  10 

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   So what you as the minister have to be 

informed of  is the fact  that  IPID has made a referral  to the 

Nat ional  Prosecut ion Author i ty or  prosecut ion of  a case that  

i t  has invest igated and that  i t  bel ieves or that  IPID has come 

to the conclusion that  the case should be prosecuted.  

MR NHLEKO:   H’m.  

ADV HULLEY SC:   Not  provide you wi th a docket  but  i f  

you. . .  that . . .  would i t  be. . .  would i t  be fai r  to  say that  Sect ion 

7(4) does not  suggest  in any way that  a docket  has to be 20 

provided to you? 

MR NHLEKO:   No.   The. . .  general ly speaking,  in the 

appl icat ion of  inst i tut ional  instruments,  there are ideal  

s i tuat ions,  but  in  th is instance Mr Hul ley,  you might  be 

missing one part icular point .  
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 The one part icular point  is th is.   You al ready had 

al legat ions of  misconduct  level led against  the very same 

IPID.  So,  in other words,  . . . [ indist inct ]  IPID was “somewhat  

ta inted” because of  the issue of  tampering,  r ight .  

 And that  matter that  is brought to your  at tent ion as the 

execut ive author i ty,  to then say but  there are these 

al legat ions of  ser ious misconduct  which deals wi th the 

quest ion of  tamper ing and/or delet ion of  mater ia l  evidence 

f rom one report  to const i tute another report .   What  are you 

doing about that? 10 

ADV HULLEY SC:   Sure.  

MR NHLEKO:   But . . . [ intervenes]   

ADV HULLEY SC:   Let  us just . . .   Sorry.  

MR NHLEKO:   So I  am saying.   Yes,  indeed.  In fact ,  th is  

provision was appl icable and i t  appl ied.   You know, you 

would always get  reports about ,  you know,  as minister  about ,  

th is is  the amount of  work that  we are doing.   This is about 

the case and so on and so on.   So you wi l l  get  such reports.  

CHAIRPERSON:   H’m.  

MR NHLEKO:   But  there was a speci f ic. . .  a point . . .  a  speci f ic 20 

problem and that  is the quest ion of  the two reports.  

CHAIRPERSON:   H’m.  Yes.  

ADV HULLEY SC:   I  am real ly concerned. . .  and I  appreciate 

that  explanat ion and we wi l l  get  to that  in a moment.   I  am 

very concerned with the quest ion of  Sect ion 7(4).   I t  grants 
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a. . .  i t  p laces an obl igat ion upon IPID to provide the minister  

wi th the docket .  

MR NHLEKO:   I t  makes a provision for submission of  

informat ion.  

ADV HULLEY SC:   To not i fy you of  the fact  of  the referral .  

MR NHLEKO:   No,  I  am talking about 7(12).  

ADV HULLEY SC:   [ Indist inct ]   

MR NHLEKO:   Informat ion that  the minister wi l l  requi re.  

ADV HULLEY SC:   Sure.  

MR NHLEKO:   H’m.  10 

ADV HULLEY SC:   No,  what I  am trying to suggest  is.   I  

have to take i t  step-by-step.   And I  certain ly wi l l  not  be 

unfai r  to  you where I  wi l l  t ry  to  compel  you to  answer a 

quest ion in iso lat ion but  I  just  want  to go through i t  step-by-

step.    

MR NHLEKO:   Yes.  

ADV HULLEY SC:   And once we are f in ished with the 

sect ion,  I  wi l l  g ive you an opportuni ty to te l l  me, where you 

f ind the provis ion that  al lows you or impose an obl igat ion 

upon IPID to provide the minister  wi th the docket .   Would 20 

that . . .  is that  a fa i r  way in which to deal  wi th i t?  

MR NHLEKO:   No,  I  am l istening si r.   Yes,  go ahead.  

ADV HULLEY SC:   Pardon me? 

MR NHLEKO:   No,  I  am saying I  am l istening.  

ADV HULLEY SC:   Okay.    
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MR NHLEKO:   Go ahead.  

ADV HULLEY SC:   So you wi l l  be sat isf ied that  Sect ion 7(4)  

is not  that  provision that  I  am.. .  that  imposes an obl igat ion 

upon IPID to provide the minister wi th a docket? 

MR NHLEKO:   I t  is a matter of  interpretat ion,  s i r.  

ADV HULLEY SC:   Okay.   So let  us go to sect ion 

. . . [ intervenes]   

CHAIRPERSON:   But  maybe let  us put  i t  th is way.   I t  is your  

understanding of  i t  Mr Nhleko,  that  i t  includes a docket  as 

part  of  what the execut ive di rector  must  or may send to the 10 

minister?   

 Is that  how you understand i t?  Is i t  how you understood 

i t  at  the t ime?  Or you do not  have a speci f ic understanding 

of  i t  but  you are not  sure whether you would agree wi th the 

interpretat ion that  Mr Hul ley puts forward? 

MR NHLEKO:   No,  Chairperson as I  have e luded ear l ier to 

th is point ,  ear l ier on.   You had a speci f ic problem and a very 

prudent problem.   

 You,  therefore,  require al l  the necessary informat ion to 

enable you to as an execut ive author i ty to delve into the 20 

ident i f ied issues and deal  wi th the a l legat ions.  

 Now, I  am just  making an example.   I f  you,  for  an 

example,  you needed to evaluate and establ ish whether 

there are two reports and is i t  the 22nd versus the 

18t h of  March and so forth,  you. . .  the issue of  the docket  
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would also enable you to be able to look into that ,  okay.  

 And how.. .  and what are the issues that  const i tute the 

issue at  hand,  you know.  Because that  is what the issue of  

the . . . [ indist inct ] .   That  is how i t  would be useful  to yoursel f  

as a person who is t ry ing to look into what the facts are in  

re lat ion to that .  

 But  i f  you choose to be narrowly administ rat ive,  you talk  

of  the docket  as the docket  and the f i le that  moves f rom one 

place to another and that  is i t .  

 But  i f  i t  is in relat ion to establ ish ing the facts and the 10 

happenings about  the whole quest ion of  what  happened in  

th is part icu lar mat ter,  you wi l l  def in i te ly need to look into the 

content  and statements and everything else that  const i tutes 

that  part icu lar document.    

CHAIRPERSON:   Ja,  you see.   I  understand what  you are 

saying but  I  th ink the problem is that  Mr Hul ley is not  there 

yet .  

MR NHLEKO:   Okay.  

CHAIRPERSON:   He is at  a pr ior stage of  s imple seeking to  

establ ish what your  own understanding is of  Sect ion 7(4).   Of  20 

course,  you might  have an understanding of  Sect ion 7(4) and 

you might  say,  “This is my understanding of  Sect ion 7(4).   

This is how I  understood i t .   Whether my understanding is  

r ight  or wrong but  th is is how I  understood i t  at  the t ime.  I  

am not  a lawyer.   I  was a minister.   This is how I  understood 
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i t ” .  

 And then Mr Hul ley can say what he wants to say.   I f  he 

says,  “No,  i t  is wrong.   I t  is not . . .   You are not  a lawyer”.   

Okay.   But  you may have had an understanding of  i t .    

 But  i t  is a lso possible that  you did not  necessar i ly have 

an understanding of  i t .   In which case,  al l  you say is:   “Look,  

I  am not  sure i f  I  had an understanding of  i t .   Or I  am not  

sure that  I  appl ied my mind to what i t  means or I  knew what  

i t  meant.   But  i f  you ask me for  why I  asked for  certain  

informat ion,  I  can explain to you why I  asked for that  10 

informat ion”.  

 So at  th is  stage,  he is just  seeks to establ ish 

. . . [ intervenes]   

MR NHLEKO:   Okay.  

CHAIRPERSON:   . . .whether you do have a certain  

understanding of  what i t  means.   And then,  once he knows 

that ,  he can move forward and then maybe go to the stage 

that  you have deal t  wi th already.  

MR NHLEKO:   H ’m.  No,  thanks very much Chai r.   But  I  

real ly do bel ieve that  I  have responded to that  quest ion.  20 

CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   Of  course,  i t  may not  be the legal ist ic  k ind of  

. . . [ indist inct ]  . . . [ in tervenes]   

CHAIRPERSON:   Ja.   No,  no,  no.   That  . . . [ intervenes]   

MR NHLEKO:   You know.  Because,  I  th ink as you just  say,  
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you know.  

CHAIRPERSON:   Mr Hul ley.  

ADV HULLEY SC:   Thank you,  Mr Chai r.  

MR NHLEKO:   [ Indist inct ]  a f r iend of  the. . .  

ADV HULLEY SC:   The. . .  you obviously had an 

understanding of  Sect ion 7(12) and what sect ions. . .  what 

powers Sect ion 7(12) . . . [ intervenes]   

MR NHLEKO:   Right .  

ADV HULLEY SC:   . . . invested in  you or what obl igat ions 

based on IPID.  The quest ion I  would l ike to peruse is,  10 

whether that  was the understanding you had at  the t ime i .e.  

in 2014?  Or is th is an understanding that  you. . .  that  has 

come to you subsequent to 2014? 

MR NHLEKO:   No,  I  a lso do think I  have responded to that  

quest ion Chai r.   I  have ci ted the. . .  that  relevant  provision,  as 

wel l  as,  Sect ion 28 of  the same act .   The one th ing that  I  

may not  necessari ly had at  my d isposal  is also the IPID 

Regulat ions because they also do talk to that  matter.  

ADV HULLEY SC:   You know, I  th ink my quest ion was a 

re lat ively simple one.   I f  you are unable to recal l ,  you are 20 

welcome to say that .   I f  you i f  you did not . . .  i f  you had a 

speci f ic understanding at  that  point  in t ime but  of  course,  

then you would say that .    

 I f  you had an understanding that  i t  only became 

apparent  to you later on,  as you have got ten involved more 
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and more court  cases around these issues then,  of  course,  

you are welcome to say that  as wel l .    

 The only quest ion I  am asking you is,  was that  your  

understanding in  2014 when you were having interact ion wi th 

IPID on the matter of  the Rendi t ion docket? 

MR NHLEKO:   I  have responded to that  quest ion si r.  

ADV HULLEY SC:   Okay.  

CHAIRPERSON:   You must  respond again Mr Nhleko so we 

can make progress  

MR NHLEKO:   No,  I  responded to that  quest ion Chai r.  10 

CHAIRPERSON:   Ja,  what was your  response? 

MR NHLEKO:   That  the issue of  asking for informat ion on 

the side of  IPID is and was informed by the relevant  sect ion 

in the IPID Act  and I  c i ted sect ion . . . [ intervenes]   

CHAIRPERSON:   One second Mr Nhleko.   There was a t ime 

yesterday where I  could hear you very clear ly.   I  do not  know 

whether you were coming closer to the mic or not .  

MR NHLEKO:   Oh.  

CHAIRPERSON:   I  see the aircon is also making some 

noise.   Ja,  i f  you come closer to the mic,  I  th ink I  can hear  20 

you clear ly.   Wi l l  you just  start  . . . [ intervenes]   

MR NHLEKO:   Apologies Chai r  and . . . [ indist inct ]   

CHAIRPERSON:   I t  is not  your faul t .  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Just  start . . .  just  answer again.   What was 
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your response? 

MR NHLEKO:   And may I  a lso be congratulated by i ts Chair  

for looking at  him most of  the t ime, th is t ime around.  

CHAIRPERSON:   [ laughs]  

MR NHLEKO:   [ laughs]  

CHAIRPERSON:   I  th ink the record wi l l  ref lect  that  you are 

looking at  the Chair  today . . . [ intervenes]   

MR NHLEKO:   Yes.   [ laughs]  

CHAIRPERSON:   . . .unl ike yesterday.   [ laughs]  

MR NHLEKO:   Yes . . . [ indist inct ]  [ laughs]  10 

CHAIRPERSON:   Yesterday you were looking away f rom the 

Chai r.  

MR NHLEKO:   Ja,  now I  know.  And I  had di ff icul ty to 

swing(?) around the seat ing and so on.   Thanks,  ja.  

CHAIRPERSON:   No,  that  is f ine.   

MR NHLEKO:   No,  I  was saying.   Look,  I  responded to this  

quest ion Chai r.   That  th is very same act  was in ex istence at  

the t ime and Sect ion 7(12) and 28(1) of  the IPID Act ,  as wel l  

as,  regulat ion. . .  I  th ink i t  must  be Regulat ion 15,  deals wi th 

the issue of  informat ion f rom the s ide of  IPID as requested 20 

by the minister as an execut ive author i ty.   So I  th ink that  

c lar i f ies that  part icular . . . [ intervenes]   

CHAIRPERSON:   Yes.   Effect ively,  i f  your response that  

those sect ions to  which you have referred in the IPID Act  

and the regulat ion that  you have referred to . . . [ intervenes]   
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MR NHLEKO:   Regulat ion 15,  yes.  

CHAIRPERSON:   . . .ent i t les the minister  to  request  certa in  

informat ion f rom the . . . [ intervenes]   

MR NHLEKO:   The execut ive . . . [ intervenes]   

CHAIRPERSON:   . . .execut ive director? 

MR NHLEKO:   Yes.  

CHAIRPERSON:   And that  informat ion,  you say,  would 

include a docket  or you are not  going that  far? 

MR NHLEKO:   I  could not  get  your last  part .  

CHAIRPERSON:   Ja,  I  am saying,  are you saying that  those 10 

sect ions of  the IPID Act  to which you have just  referred and 

the regulat ion,  ent i t led you as Minister of  Pol ice to request  

that  informat ion f rom the Execut ive Director  of  IPID and the 

informat ion you could request  could include in a speci f ic 

case a docket? 

MR NHLEKO:   Yes.  

CHAIRPERSON:   Okay.  

MR NHLEKO:   Yes,  i t  would.  

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   I f  I  can enqui ry f rom you the view that  20 

you held,  and we understand you held that  v iew at  that  point  

in t ime i .e.  in 2014,  was that  a view that  you had come to on 

your  own or  had you sought  legal  guidance before arr iv ing at  

that  conclusion?  In other words,  did you seek an opinion 

f rom any advocate,  at torney or a lawyer? 
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MR NHLEKO:   So,  how is th is relevant  Chai r?  

CHAIRPERSON:   Sorry,  I  d id not  hear that? 

MR NHLEKO:   No,  I  am saying,  how is th is quest ion 

re levant ,  whether I  got  an opinion f rom . . . [ intervenes]   

CHAIRPERSON:   Wel l  . . . [ intervenes]   

MR NHLEKO:   . . .a part icular lawyer or somebody and so on?  

How is i t  re levant? 

CHAIRPERSON:   I t  may be relevant  in the sense that  i f  you 

re l ied on legal  advice you might  not  be cr i t ic ised for i t .  

MR NHLEKO:   [ laughs]  10 

CHAIRPERSON:   [ laughs]   So those who advised you,  may 

be cr i t ic ised,  you know.  But  i f  you i t  is your own 

understanding,  then you can be asked to expla in your 

understanding.  

MR NHLEKO:   H ’m.  No,  I . . .  i t  is  a n ice explanat ion and 

interpretat ion of . . .  of  that  Chai r.  

CHAIRPERSON:   H’m.  

MR NHLEKO:   I  am just  wondering whether,  at  the level  of  

pol i t ical  management,  those things are ever appl icable.   

[ laughs]  20 

CHAIRPERSON:   Ja.  

MR NHLEKO:   Wel l  . . . [ intervenes]   

CHAIRPERSON:   Wel l ,  you see . . . [ intervenes]   

MR NHLEKO:   Ja,  but  . . . [ intervenes]  ‘  

CHAIRPERSON:   Actual ly,  the quest ion might  help you Mr 
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Nhleko.   [ laughs]  

MR NHLEKO:   [ laughs]  

CHAIRPERSON:   The quest ion might  help you because 

. . . [ intervenes]   

MR NHLEKO:   Yes,  yes.   Ja.  

CHAIRPERSON:   No,  no,  no.   Wel l ,  let  me now say because 

of  what.   [ laughs]  

MR NHLEKO:   [ laughs]  

CHAIRPERSON:   Mr Mokhari  is laughing.  

MR NHLEKO:   Yes,  yes.  10 

CHAIRPERSON:   So I  am afraid I  am going to ask you to 

answer the quest ion.  

MR NHLEKO:   Ja.   No,  no.   I  w i l l  answer the quest ion.   I t  is 

just  that  i t  sounds l ike the Chai r  is t ry ing to save me some 

future t roubles.  

CHAIRPERSON:   [ laughs]  

MR NHLEKO:    Bu t  never the less ,  Cha i r,  in  the  m in is t ry  o f  

wh ich  I  was,  you know,  the  head,  we had – f i rs t l y,  you had  

a  lega l  funct ion  a t tached to  i t ,  we a lso  had the  –  I  know 

tha t  I  had lega l  adv i sers  and so  on ,  I  th ink  a lso  the  Deputy  20 

Min is te r  and so  on .   So,  you know,  you wou ld  cer ta in ly  re l y  

on  adv ice  when i t  comes to  mat te rs  such as  th is .   In  o ther  

words,  lega l  mat te rs ,  b road ly  speak ing .  

CHAIRPERSON:    Buy the  quest ion  wou ld  be  in  regard  to  

th is  under tak ing ,  was your  unders tand ing  based on adv ice?  
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MR NHLEKO:    Yes.  

CHAIRPERSON:    Okay,  tha t  i s  the  answer,  okay.  

ADV HULLEY SC:    So  you had ac tua l l y  taken the  t roub le  

to  seek l ega l  counse l  on  whether  you had the  power  to  do  

tha t  wh ich  you u l t imate ly  d id  do ,  i .e .  to  ca l l  fo r  the  docket  

f rom IP ID?  

MR NHLEKO:    Yes,  s i r.  

ADV HULLEY SC:    And the  op in ion  sa id  tha t  you cou ld  do 

exact ly  what  you u l t imate ly  d id  do?  

MR NHLEKO:    Yes,  I  d id ,  s i r.  10 

ADV HULLEY SC:    Okay.   And was tha t  in te rna l  o r  

ex te rna l  counse l  tha t  you sought  the  op in ion  f rom,  there  i s  

tha t  in te rna l?  

MR NHLEKO:    Yes,  i t  i s  an  in te rna l  funct ion .  

CHAIRPERSON:    Ja .  

ADV HULLEY SC:    Okay.   Now you then ca l led  fo r  the 

docket  and we a re  ta lk ing  now about  in  the  year  2014.   You 

ca l led  fo r  the  docket  f rom IP ID,  cor rec t?   Refe r red  you to  

the  le t te r  o f  24  November  2014.   I  d id  so  yesterday,  do  you 

reca l l  tha t?  20 

MR NHLEKO:    Yes,  I  do .  

ADV HULLEY SC:    And the  docket  was prov ided to  you.  

MR NHLEKO:    I  th ink  i t  was.  

ADV HULLEY SC:    That  i s  the  –  i t  has  been the  ev idence  

tha t  the  docket  tha t  had been prov ided to  you,  i t  was the  
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ev idence cer ta in ly  o f  Mr  McBr ide  tha t  the  docket  tha t  was  

prov ided to  you  conta ined the  22  January  repor t  bu t  

uns igned and the  18  March repor t  s igned and I  am ta lk ing  

now about  the  repor t  o f  IP ID in to  the  rend i t ion  

invest iga t ion .  

MR NHLEKO:    No,  tha t  i s  incor rec t ,  the  s igned repor t  i s  

the  repor t  o f  the  19 t h  –  no ,  i t  i s  the  repor t  o f  the  22 n d  wh ich  

was then re fer red  and f i led  w i th  the  Nat iona l  P rosecut ing  

Author i t y  long before  Mr  McBr ide  assumed the  ro le  as  

Execut ive  D i rec to r  o f  IP ID.    10 

 Now I  accept  tha t  a lso  the  so-ca l led  repor t  was a l so  

s igned and counters igned by  two o ther  ind iv idua ls  as  we l l  

wh ich ,  in  i t se l f ,  a lso  maybe a t  some po in t  ta lk  about  i t  bu t  

the  repor t  o f  the  22n d  was a l ready w i th  the  NPA for  a  

dec is ion  to  p rosecute  o r  no t  to  p rosecute .  

ADV HULLEY SC:    Sor ry,  I  am not  sure  i f  I  am fo l low ing 

you,  I  am mak ing  a  spec i f i c  p ropos i t ion .   The propos i t ion  

tha t  I  am mak ing  to  you is  th is  bu t  …[ in tervenes]  

CHAIRPERSON:    Yes,  I  am a lso  no t  sure  i f  I  fo l low the  

po in t  you are  mak ing ,  Mr  Nh leko.   As  I  unders tand the  20 

quest ion  f rom Mr  Hu l ley,  sought  to  conf i rm tha t  what  the  

Execut ive  D i rec tor  o f  IP ID sa id  to  you inc luded the  two  

repor ts .   One -  bu t  the  one o f  22  January  was uns igned,  

the  copy he sen t  to  you but  the  one fo r  18  March was 

s igned.  
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ADV HULLEY SC:    Cor rec t .  

CHAIRPERSON:    So  he sought  to  es tab l i sh  jus t  tha t ,  

whethe r  you have a  reco l lec t ion  tha t  what  the  execut ive  

d i rec tor  gave you inc luded those  two repor ts  bu t  the  one 

fo r  22  January  be ing  uns igned.   I s  tha t  someth ing  you 

remember,  i s  tha t  someth ing  you a re  no t  sure  about?   

MR NHLEKO:    No,  I  have a lways had a  s igned copy 

[ inaud ib le  –  speak ing  s imu l taneous ly ]   

CHAIRPERSON:    Okay,  you have  never  had an uns igned  

copy.  10 

MR NHLEKO:    The 22 January.  

CHAIRPERSON:    Yes.   And the  copy tha t  you had,  i s  i t  

one tha t  came to  you f rom the  Execut ive  D i rec to r,  i t  i s  no t  

one tha t  came f rom the  NPA or  any th ing  l i ke  tha t .   In  o ther  

words,  you r  source  was i t  on ly  the  Execut ive  D i rec to r?  

MR NHLEKO:    No,  tha t  was not  the  source .   I t  was not  the  

source .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    Remember  tha t  I  made my own enqu i r ies .  

CHAIRPERSON:    Yes,  ja .  20 

MR NHLEKO:    Yes,  Cha i r,  on  th i s  par t i cu la r  i ssue and i t  i s  

a  mat te r  tha t  was there  be fore  I  came in  as  Min i s te r,  and 

so  on ,  so  i t  was a  mat te r  tha t  was a lso  par t  o f  the  

ins t i tu t ion  then because I  am not  sure ,  fo r  an  example ,  a t  

the  t ime when the  issue o f  the  repor t  o f  the  22n d  was  
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spoken about  i s  the  repor t  tha t  i s  be ing  a l te red  and  so  on .  

I  had no idea about  the  work  tha t  was done befo re  

by  the  C iv i l ian  Secre tar ia t ,  fo r  an  example ,  wh ich  led  to  

IP ID conduct ing  tha t  invest iga t ion  wh ich  then was 

conc luded on the  22  January.   So I  am say ing  i t  is  –  you 

know,  th rough my own enqu i r ies ,  tha t  i s  a  repor t  tha t  I  

found.  

CHAIRPERSON:    So  there  is  a  repor t  tha t  you found when  

you came or  tha t  you got  th rough your  own enqu i r ies .  

MR NHLEKO:    R igh t .  10 

CHAIRPERSON:    And tha t  repor t  o f  22  January  was 

s igned,  was a  s igned repor t .  

MR NHLEKO:    I s  a  s igned repor t .  

CHAIRPERSON:    Yes.   But  do  you have a  reco l lec t ion  

whethe r  the  Execut ive  D i rec tor  d id  p rov ide  you w i th  the  two  

repor ts  o r  i t  i s  someth ing  you cannot  remember?  

MR NHLEKO:    I t  was on ly  one repor t  and tha t  was the  

repor t  o f  the  18 t h .  

CHAIRPERSON:    O f  the  18  March? 

MR NHLEKO:    Yes,  o f  March.  20 

CHAIRPERSON:    I t  d id  no t  g ive  you…[ in tervenes]  

MR NHLEKO:    No,  no t  the  …[ in tervenes]  

CHAIRPERSON:    Not  the  22  January  one.  

MR NHLEKO:    Not  the  22  January  one.  

CHAIRPERSON:    Okay,  a l r igh t .    
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ADV HULLEY SC:    So  the  22  January  repor t  s igned was 

g iven to  you by  –  f rom o ther  sources bu t  the  18  March  

repor t  was g iven to  you by  the  Execut ive  D i rec tor  o f  IP ID.   

Do I  unders tand tha t  cor rec t l y?   Okay,  le t  us  take  i t  one 

s tep  a t  a  t ime.    

22  January  repor t ,  the  s igned 22 January  repor t  

was g iven to  you  by  some source  o ther  than the  Execut ive  

D i rec tor  o f  IP ID.  

MR NHLEKO:    Okay.  

ADV HULLEY SC:    I s  tha t  r igh t?  10 

MR NHLEKO:    Yes,  tha t  i s  cor rec t .  

ADV HULLEY SC:    And can we be  spec i f i c  as  to  who gave  

you the  s igned 22  January  repor t?  

MR NHLEKO:    Look,  I  ins t ruc ted  members  o f  s ta f f  in  the  

m in is t r y  to  es tab l i sh  the  issue o f  th is  repor t ,  whe ther  we 

had i t  in  the  m in i s t ry  and so  on .   Now the  m in i s t ry,  Cha i r,  i s  

made up o f  var ious ind iv idua ls  and funct ions in  there ,  

okay?  So i f  you ins t ruc t  peop le  in  the  o f f i ce ,  they w i l l  go  

d i f fe ren t  whatever  ways to  t ry  and es tab l i sh  whethe r  i s  tha t  

the  k ind  o f  a  th ing  tha t  can be obta inab le  w i th in  the  20 

min is t r y  and so  i t  goes.   So tha t  i s  how i t  came about .  

CHAIRPERSON:    In  o ther  words,  does tha t  mean you  

cannot  remember  who exact ly  gave you tha t  repor t?  

MR NHLEKO:    Yes,  I  cannot ,  I  mean,  the re  is  no  way tha t  

I  wou ld .   I  mean,  you g ive  an  ins t ruc t ion  fo r  peop le  to  t ry  
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and f ind  th is  repor t .   A t  some po in t  you come back,  i t  i s  on  

your  desk,  you know?  I t  i s  tha t  k ind  o f  th ing .  

CHAIRPERSON:    Okay.  

ADV HULLEY SC:    And we are  speak ing  he re  now 

because we know tha t  the  Execut ive  D i rec to r  o f  IP ID 

prov ided you w i th  the  docket  and w i th  the  s igned 18 March 

repor t  on  the  26  November  o f  2014.   So what  I  am ask ing ,  

what  I  wou ld  l i ke  to  know,  i s  when he prov ided you w i th  

tha t  docket  and the  s igned 26 –  sor ry,  the  s igned 18 March 

repor t ,  d id  you a l ready have the  f i rs t  repor t  wh ich  was the  10 

22 January  repor t  tha t  had been s igned? 

MR NHLEKO:    Yes,  I  d id .   I  d id .  

ADV HULLEY SC:    Okay.  

CHAIRPERSON:    And d id  you –  when he gave you,  tha t  i s  

the  Execut ive  D i rec tor  o f  IP ID,  gave you –  fu rn i shed you 

w i th  the  18  March repor t ,  was tha t  the  f i rs t  t ime you la id  

your  hands on the  18  March repor t  o r  d id  you have  i t  f rom 

o ther  sources a l ready,  the  18  March one? 

MR NHLEKO:    Yes,  i t  i s  poss ib le ,  i t  i s  poss ib le .   But ,  

remember,  Cha i r,  tha t  the  a l legat ion ,  as  i t  were ,  sa id  there  20 

was th is  repor t  wh ich  makes d i f fe ren t  recommendat ions 

f rom the  repor t  o f  the  22n d  and so  on  and tha t  needed –  o f  

course ,  needed to  do  some work  around i t .   So  i t  i s  very  

probab le  tha t ,  you know,  tha t  was the  f i rs t  t ime I  saw i t  

because I  sa t  w i th  the  two repor ts  then hav ing  go t  to  look  
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a t  what  were  the  sa id  d i f fe rences as  a l leged,  fo r  an 

example .   Yes.  

CHAIRPERSON:    Bu t  a re  you say ing  i t  i s  very  p robab le  

tha t  by  the  t ime the  Execut ive  D i rec tor  o f  IP ID gave you 

the  18  March repor t  you a l ready had one or  a re  say ing  i t  i s  

very  probab le  tha t  i t  was the  f i rs t  t ime tha t  you were  lay ing  

your  hands on the  18  March repor t  when he gave you  

…[ in tervenes]  

MR NHLEKO:    Ja ,  I  am say ing  i t  i s  p robab le  tha t  i t  was  

the  f i rs t  t ime I  la id  …[ in tervenes]  10 

CHAIRPERSON:    Your  hands on i t .  

MR NHLEKO:    My hands on …[ in tervenes]  

CHAIRPERSON:    The 18 March repor t .  

MR NHLEKO:    Yes,  the  18  March repor t .   

CHAIRPERSON:    Okay,  no  tha t  i s  f ine .  

MR NHLEKO:    Cha i r,  cou ld  I  –  I  th ink  there  is  a  famous  

th ing  these days tha t  i s  ca l led  a  comfor t  b reak.  

CHAIRPERSON:    Wel l ,  i t  i s  the  r igh t  t ime.  

MR NHLEKO:    I t  i s  a  code word  fo r  t ry ing  to  do  someth ing  

e lse .  20 

CHAIRPERSON:    No,  i t  i s  the  r igh t  t ime,  we normal ly  take  

a  break a t  quar te r  past  e leven  and i t  i s  quar te r  past  

e leven.   We wi l l  take  the  tea  ad jou rnment  and we w i l l  

resume a t  ha l f  past  e leven.  

MR NHLEKO:    Thank you,  Cha i r.  
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INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Le t  us  cont inue.   Your  m ic ,  Mr  Hu l ley?  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.  

CHAIRPERSON:    Mr  Nh leko. . .  

MR NHLEKO:    Yes,  Cha i rperson.  

CHAIRPERSON:    There  is  a  l igh t  next  to  you,  in  the  event  

i t  i s  dark  and you want  to  read  someth ing ,  I  hope i t  i s  

work ing ,  i t  i s  there  spec i f i ca l l y  fo r  the  w i tness shou ld  you 

need i t  because I  have seen in  the  past  tha t  somet imes i t  10 

can be qu i te  dark  and somet imes  the  w i tness cannot  see  

when they want  to  read.   So I  jus t  want  to  ment ion  tha t  i t  i s  

ava i lab le  to  you.  

MR NHLEKO:    Thank you very  much,  Cha i r,  bu t  i t  i s  no t  

work ing .   As  and when i t  works  I  w i l l  do  what  Moses  sa id  in  

Genes is  o f  the  B ib le .   I  w i l l  i n fo rm the  Cha i r  accord ing ly.  

CHAIRPERSON:    Wel l ,  maybe du r ing  lunch break they w i l l  

have a  look and  see why i t  i s  no t  work ing .   Okay,  thank 

you.  Mr  Hu l ley?  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.   So i f  I  20 

unders tand co r rec t l y,  Mr  Nh leko,  on  the  26  November  o f  

2014 you wou ld  a t  tha t  s tage have had two repor t s ,  bo th 

s igned.   The f i rs t  repor t  da ted  22 January  2014,  the  second  

repor t  da ted  18 March 2014.   One supp l ied  to  you  by  your  

source  tha t  you are  no t  sure  o f  a t  the  moment  bu t  w i th in  
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your  s t ruc tures  w i th in  the  SAPS.   The second supp l ied  to  

you by  IP ID d i rec t l y  by  Mr  McBr ide .   Do I  unders tand tha t  

cor rec t l y?  

MR NHLEKO:    Yes,  I  th ink  we –  tha t  i s  what  we spoke to .  

ADV HULLEY SC:    Now on the  6  December  o f  2014 you  

gave Mr  Dramat  a  no t ice  o f  in ten t ion  to  suspend h im and  

you u l t imate ly  …[ in tervenes]  

ADV MOKHARI  SC:    Can we cor rec t  the  da te ,  Cha i r,  i t  i s  

the  9  December.  

CHAIRPERSON:    Okay,  thank you .  10 

ADV MOKHARI  SC:    Yes.   I t  i s  ac tua l l y  recorded in  the 

judgment  o f  He len  Suzman Foundat ion  v  The Min is te r  o f  

Po l i ce .   We wi l l  hand i t  up  and then i t  i s  very  he lp fu l . .  

CHAIRPERSON:    Okay.   Thank you,  Mr  Mokhar i  

ADV HULLEY SC:    Thank you,  Mr  Mokhar i .   Thank you,  Mr  

Cha i r.   A t  any ra te  you u l t imate l y  suspended h im on the  23  

December  o f  2014,  cor rec t?  

MR NHLEKO:    I  am not  sure  o f  the  da te  bu t  i t  was in  

December,  yes .  

ADV HULLEY SC:    Now le t  us  jus t  go  back because 20 

accord ing  to  Mr  Khuba,  h is  tes t imony was –  and he f i led  an  

a f f idav i t  to  th is  e f fec t ,  tha t  on  the  6  December  o f  2014 he  

was approached  by  Genera l  Bern ing  Nt lemeza who 

in fo rmed h im tha t  he  shou ld  watch  the  news because there  

was go ing  to  be  a  h i t  on  Dramat .  



28 JULY 2020 – DAY 239 
 

Page 51 of 201 
 

 Now i f  I  unders tand your  tes t imony co r rec t ,  you a re  

d isput ing  the  fac t  tha t  you wou ld  have communica ted  tha t  

in fo rmat ion  to  Mr  Nt lemeza,  i s  tha t  cor rec t?  

MR NHLEKO:    I  jus t  wander  as  to  why wou ld  I  do  tha t ,  

Cha i r.   I  superv i sed Genera l  Dramat  d i rec t l y  and  tha t  i s  

p rec ise ly  i t .   So  as  to  where  th is  th ing  comes f rom about  

Genera l  Nt lemeza who then engages w i th  Khuba and they  

ta lk  about  whatever  they ta lk  about ,  I  jus t  thought  no ,  I  w i l l  

come in to  tha t  rea l l y.  

CHAIRPERSON:    Wel l ,  you  see,  Mr  Khuba gave ev idence 10 

to  the  e f fec t  tha t  he  was to ld  by  Genera l  Nt lemeza exact ly  

what  Mr  Hu l ley  says,  as  I  reca l l  and tha t  someth ing  then 

came up in   -  i s  i t  on  te lev i s ion ,  Mr  Hu l ley,  o r  no t  ye t?  

ADV HULLEY SC:    Sor ry?   He la te r  found out  tha t  in  fac t  

–  i t  was on te lev i s ion .  

CHAIRPERSON:    Yes.  

ADV HULLEY SC:    That  Mr  Dramat  –  sor ry,  Genera l  

Dramat ,  had been –  in  fac t  been suspended.   That  was the  

23  December  and tha t  he  has been p laced w i th  Genera l  

Bern ing  Nt lemeza .   20 

CHAIRPERSON:    Yes,  I  th ink  the  quest ion  a r ises  f rom the  

fac t  tha t  i f  the  M in is te r  o f  Po l i ce  was the  one vested  w i th  

the  power  to  suspend Genera l  Dramat… 

MR NHLEKO:    A l r igh t .  

CHAIRPERSON:    …cer ta in ly  the  Min is te r  o f  Po l i ce  i s  the  
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one who knows once he has made a  dec is ion  tha t  he  is  

go ing  to  suspend  Genera l  Dramat .   Now i f  somebody e lse  

te l l s  Mr  Khuba tha t  someth ing  is  go ing  to  happen to  

Genera l  Dramat  –  I  do  no t  know whether  I  sa id  we must  

watch  on  te lev is ion  or  whatever  –  and someth ing  does 

happen and what  happens is  the  suspens ion  o f  Mr  Dramat .   

I t  seems to  me tha t  i t  i s  leg i t imate  fo r  one to  say bu t  in  a l l  

p robab i l i t y  there  are  ve ry  f ew peop le  who may have known 

tha t  the  Min i s te r  i s  go ing  to  make th i s  dec i s ion  or  had  

made th is  dec is ion  un t i l  i t  was announced.  10 

 So i f  i t  no t  the  Min is te r  who to ld  th is  person,  who 

cou ld  i t  be?  So I  th ink  tha t  i s  the  ang le  and I  th ink  Mr  

Hu l ley  i s  seek ing  to  ge t  conf i rmat ion  f rom you tha t  you r  

pos i t ion  is  tha t  you d id  no t  te l l  Genera l  Nt lemeza.   Or,  i f  

there  was a  reason fo r  you to  te l l  h im,  yes,  you d id  te l l  h im 

and th i s  was the  reason.   That  i s  what  he  seeks to  

es tab l i sh .  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.  

MR NHLEKO:    No,  look ,  Cha i r,  I  abso lu te l y  have no  

reason to  speak  to  another  emp loyee about  the  fa te  o f  20 

another  employee ,  rea l l y  I  do  no t .  

CHAIRPERSON:    Yes.   So you d id  no t  share  tha t  

in fo rmat ion  w i th  Nt lemeza.  

MR NHLEKO:    No,  I  d id  no t .   Yes.  

CHAIRPERSON:    Okay.  
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ADV HULLEY SC:    Now can exc lude the  poss ib i l i t y  that  

Genera l  Nt lemeza had s imp ly  guessed th i s  because he was  

a l ready commun ica t ing  tha t  to  Mr  Khuba on  the  6 

December  and  as  i t  so  happened,  on  the  23  December  

when Genera l  D ramat  was removed,  who was he rep laced 

w i th?  

CHAIRPERSON:    I  am sor ry,  jus t  repeat  tha t?  

ADV HULLEY SC:    When Genera l  Dramat  was removed,  

who was h i s  rep lacement ,  ac t ing  rep lacement?  

MR NHLEKO:    I t  was Genera l  Nt lemeza,  s i r.  10 

ADV HULLEY SC:    Very  we l l .   So  the  poss ib i l i t y  o f  th is  

be ing  a  pu re  co inc idence seems h igh l y  un l i ke l y  tha t  o ther  

than on the  exp lanat ion  tha t  Genera l  Nt lemeza must  have 

known tha t  th is  was go ing  to  happen,  wou ld  t ha t  be  fa i r  to  

say?  

MR NHLEKO:    No,  i t  i s  no t  fa i r  to  say.   In  fac t ,  I  th ink  i t  i s  

un fa i r  specu la t ion .  

ADV HULLEY SC:    So  a t  the  t ime  on the  6  December  th i s  

apparent ly  –  and I  thought  I  had unders tood tha t  the  no t ice  

ca l l ing  upon Genera l  D ramat  to  g ive  reasons why he shou ld  20 

not  be  suspended,  I  unders tood tha t  tha t  happened on the  

6 t h  bu t  apparent ly  I  am wrong about  tha t  and in  fac t  i t  on ly  

happened on the  9 t h .   But  when you inv i ted  Genera l  

Nt lemeza –  sor ry,  Genera l  Dramat ,  to  g ive  reasons why he 

shou ld  no t  be  suspended was i t  your  in ten t ion  to  ignore  
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those reasons i f  he  in  fac t  made rep resenta t ions or  

p rov ided you w i th  reasons?  

MR NHLEKO:    Cha i r,  I  respect  due processes and I  am 

very  pa r t i cu la r  about  them to  an  ex ten t  tha t  those who ca re  

to  te l l  you  w i l l  te l l  you  tha t  I  have a lways  in  my 

pro fess iona l  funct ion  and dut ies  wherever  I  have been 

ass igned to ,  avo ided to  have p reconce ived ideas about  

what  needs to  happen to  a  pe rson who a l leged ly  has  

commi t ted  a  wrongdo ing  and so  on .  

 So when they say  to  you,  as  an  employee,  these are  10 

the  a l legat ions –  in  fac t  genera l l y  in  the  pub l i c  serv ice  we  

ca l l  i t  a  contempla t ion  le t te r  –  tha t  these th ings have been  

brought  to  my a t ten t ion  and because they have been  

brought  to  my a t ten t ion ,  g ive  me the  reasons why I  shou ld  

no t  pursue  th is  par t i cu la r  mat te r  o r  mat te rs  par t i cu la r ly  i n  

re la t ion  to  whatever  the  spec i f i c  i ssues wou ld  be ,  okay?  

 So I  do  no t  –  in  fac t  I  am even much bet te r  than  

lawyers ,  I  th ink ,  i t  i s  a  –  you wou ld  know th i s ,  Cha i r,  

because o f  your  background as  we l l  in  labour  mat te rs ,  tha t  

i t  i s  a  common th ing  fo r  lawyers  to  approach you and say  20 

yes,  you a re  the  employer  and you  want  us  to  ass i s t  you in  

th is  par t i cu la r  ma t te r  bu t  what  do  you want?    

And I  a lways te l l  them look,  a l l  I  want  i s  the  fa i r  

p rocess ing  o f  the  spec i f i c  sor t  o f  mat te r,  so  do  not  ask  me 

about  whether  my  in ten t ions are  to  ge t  r id  o f  th is  pe rson or  
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any  o ther  th ing  about  th is  pa r t i cu la r  ind i v idua l  because the  

issue is  what  wrongdo ing  has been commi t ted  and what  i s  

i t  tha t  needs to  be  done to  rec t i f y  tha t  par t i cu la r  

wrongdo ing .   That  i s  i t .   And fa i r  p rocesses are  c r i t i ca l ,  

ex t remely  c r i t i ca l .  

CHAIRPERSON:    So  I  guess the  shor t  answer  i s  you 

wou ld  no t  have had any in ten t ion  to  igno re  represen ta t ions  

i f  representa t ions  were  made by  Genera l  D ramat .  

MR NHLEKO:    Exact ly,  exact ly.  

CHAIRPERSON:    Okay.  10 

ADV HULLEY SC:    And do you reca l l  whethe r  Genera l  

Dramat  d id  in  fac t  make representa t ions to  you? 

MR NHLEKO:    I  th ink  he  must  have because I  th ink  I  

eventua l l y  then  wro te  back to  h im in  re la t ion  to  an  

in te rac t ion  tha t  must  have taken  p lace.   Of  cou rse ,  you 

wou ld  apprec ia te  tha t  I  am no longer  in  government  and 

there fo re  the  quest ion  o f  p ieces o f  cor respondence and so  

on  and documenta t ion  w i l l  be  prob lemat ic  bu t  I  th ink  he  

must  have.  

ADV HULLEY SC:    Now on the  23  December  you in  fac t  20 

suspended Genera l  Dramat ,  you rep laced h im wi th  Genera l  

Nt lemeza but  …[ in tervenes]  

CHAIRPERSON:    P robab ly  –  I  am sor ry,  Mr  Hu l ley,  

p robab ly  in  the  judgment  He len  Suzman Foundat ion ,  

p robab ly  tha t  i s  covered.  
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ADV MOKHARI  SC:    Ac tua l l y,  the  judgment  se t  ou t  the  

en t i re  h i s to ry  in  te rms o f  tha t .  

CHAIRPERSON:    Yes,  yes ,  yes .  

ADV MOKHARI  SC:    So  maybe I  can even make the  copy 

ava i lab le  and maybe… 

ADV HULLEY SC:    I t  shou ld  be  in  the  bund le .  

ADV MOKHARI  SC:    No,  I  mean,  o f  He len  Suzman 

Foundat ion .   Oh,  i t  i s  in  the  bund le .   Okay.  

CHAIRPERSON:    I  expected i t  to  …[ in tervenes]  

ADV MOKHARI  SC:    Bu t  we made  cop ies ,  anyway.  10 

CHAIRPERSON:    There  is  one a t  page 273 fo r  He len  

Suzman Foundat ion ,  by  Pr ins loo  J .  

ADV MOKHARI  SC:    Yes,  tha t  i s  the  cor rec t  one.  

CHAIRPERSON:    Ja ,  okay.  

ADV MOKHARI  SC:    So tha t  judgment ,  i t  w i l l ,  I  mean  

…[ in tervenes]  

CHAIRPERSON:    I t  has  go t  the  …[ in tervenes]  

ADV MOKHARI  SC:    P r ins loo  J  rep roduced even the  

contents  o f  the  no t ice  and a l l  those th ing ,  ja .  

CHAIRPERSON:    Yes.   Yes,  yes .   Thank you,  Mr  Mokhar i .  20 

ADV MOKHARI  SC:    Thank you.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.   I  w i l l  l ook  in to  i t  

a  b i t  la te r,  Mr  Cha i r.   So,  Mr  Nh leko,  obv ious l y  you  wou ld  

have had a  d iscuss ion  w i th  Mr  –  o r  w i th  Genera l  Nt lemeza  

before  the  da te  on  wh ich  you suspended Genera l  Dramat ,  
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cor rec t?  

MR NHLEKO:    I  wou ld  have had d iscuss ions w i th  h im?  

ADV HULLEY SC:    Yes.  

MR NHLEKO:    About  what?  

ADV HULLEY SC:    About  h im tak ing  over  the  ac t ing  ro le .  

MR NHLEKO:    Bu t  how wou ld  I  ta lk  to  Genera l  N t lemeza 

about  tak ing  over  the  ac t ing  ro le  in  a  pos i t ion  where  

Genera l  Dramat  i s  occupy ing?  How do I  do  tha t?   I  wou ld  

make a  case even i f  i t  i s  yourse l f ,  how wou ld  you  do i t?   

Somebody is  occupy ing  a  pos i t ion  and you are  ta lk ing  to  10 

somebody about  occupy ing  tha t  pos i t ion .  

CHAIRPERSON:    Yes,  le t  us  –  I  th ink  le t  us  hear  the  shor t  

answer,  Mr  Nh leko,  and I  th ink  the  shor t  answer  m ight  be  

yes,  I  d id  speak to  h im or  no ,  I  d id  no t  speak to  h im and I  

th ink  f rom what  you are  say ing  you  mean you d id  no t  speak 

to  h im,  i s  tha t  cor rec t?  

MR NHLEKO:    I t  i s  cor rec t  bu t  I  am t ry ing  to  es tab l i sh  the  

log ica l  sense here ,  tha t  you have  somebody occupy ing  a  

pos i t ion  and then i t  a l leged or  expected tha t  you wou ld  

speak to  somebody e l se  about  occupy ing  tha t  pos i t ion .  20 

CHAIRPERSON:    Yes,  bu t ,  you know,  so  …[ in tervenes]  

MR NHLEKO:    I t  de fea ts  the  who le  o f  your  p rocedura l  

fa i rness as  we l l .  

CHAIRPERSON:    I t  may but  we w i l l  make bet te r  p rogress 

i f  you  are  ab le  to  jus t  say  I  d id  o r  I  d id  no t ,  bu t  fo r  what  i t  
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i s  wor th ,  i f  I  can  say th is ,  sub jec t  to  the  quest ion  o f  the  

t imef rames,  I  can imag ine  tha t  somebody who 

contempla tes  suspend ing  a  cer ta in  person f rom h is  o r  her  

job ,  par t i cu la r ly  a  c ruc ia l  job ,  may pr io r  to  ac tua l l y  mak ing  

the  dec i s ion  to  suspend tha t  person s tar t  th ink ing  about  

who w i l l  I  pu t  in  i f  I  do  ac tua l l y  suspend th is  person and  

may beg in  to  ta lk  to  poss ib le  cand ida tes  w i thout  

necessar i l y  h im say ing  you w i l l  be  rep lac ing  because no  

dec is ion  has been made but  want ing  to  make sure  tha t  they  

do  not  suspend somebody who may be in  a  c ruc ia l  pos i t ion  10 

and on ly  a f te r  tha t  s ta r t  th ink ing  who w i l l  rep lace them,  so 

–  bu t  I  am jus t  say ing  I  can imag ine  tha t  k ind  o f  s i tua t ion  

bu t  I  th ink  your  answer  i s  you d id  no t  speak to  h im  and in  

your  v iew the re  wou ld  have been  no jus t i f i ca t ion  to  speak  

to  h im a t  tha t  t ime because Mr  Dramat  was s t i l l  i n  the 

pos i t ion .  

MR NHLEKO:    Bu t  cou ld  I  come in to  exact ly  jus t  th is  

example  you jus t  made,  Honourab le  Cha i r?   When you  

contempla te ,  i t  i s  exact ly  tha t ,  you  are  contempla t ing ,  you 

wou ld  no t  have  taken a  dec is ion  to  ac tua l l y  pu t  th is  20 

par t i cu la r  employee on suspens ion .    

So what  –  the  who le  quest ion  o f  what  u l t imate l y  

happens h inges on the  requ i red  submiss ions f rom the  s ide  

o f  the  employee about  whatever  t he  issues a re  so  tha t  that  

cou ld  a l so  ass i s t  you to  be  ab le  to  we igh  whether  the  
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reasons are  we igh ty  enough and not  so  enough  to  

there fo re  no t  pu t  tha t  person on suspens ion ,  okay?  So  

there  is  no  quest ion  o f  you there fo re  need to  go  to  

somebody e lse  be fore ,  you know,  be fore  you are  ac tua l l y  

ac t i va ted  suspens ion  and so  on .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    Now –  bu t  a lso  the  second pa r t  o f  you r  

example ,  and th is  i s  where  I  want  to  come in ,  the  quest ion  

o f  ta lk ing  comes  very  la te .   Remember,  these a re  your  

employees and a l l  the i r  persona l  records  are  w i th  you.    10 

So we are  ab le  to  assess s t reng ths ,  weaknesses  

and whatever  i t  is  tha t  you a re  look ing  a t  based on what  

you have before  you,  okay?  And then i t  i s  then tha t  you 

wou ld  then dec ide  tha t  in  fac t  employee x  tha t  can  a lso  f i l l  

the  shoes in  the  meant ime and so  on ,  okay?  

Now the  –  I  th ink  the  advantage w i th  an  ins t i tu t ion  

such as  the  po l i ce ,  i t  i s  an  orde r -based ins t i tu t ion .   So I  do  

no t  want  to  go  any fu r ther  bu t  …[ in tervenes]  

CHAIRPERSON:    Bas ica l l y ,  wha t  you mean,  you  know 

which  employees  you have,  you can order  them to  say  20 

come tomorrow,  you repor t  there .  

MR NHLEKO:    Ja ,  I  am mak ing  th is  d is t inc t ion ,  Cha i r ,  

because you wou ld  apprec ia te  t ha t  in  the  ord ina ry  sor t  o f  

indust r ia l  l i f e  there  cou ld  be  a  degree o f  va r iances  

opposed to  an  orde r -based k ind  o f  ins t i tu t ion  and  so  on ,  
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you know? 

CHAIRPERSON:    Ja .  

MR NHLEKO:    I  mean,  a t  leas t  my exper ience te l l s  me  

tha t .  

CHAIRPERSON:    Okay.  

ADV HULLEY SC:    Very  we l l .   So  then wou ld  i t  be  fa i r  to  

say,  g i ven your  answer,  wou ld  i t  be  fa i r  to  say  tha t  p r io r  t o  

mak ing  the  appo in tment  o f  Genera l  –  the  ac t ing  

appo in tment  o f  Genera l  Nt lemeza you d id  no t  consu l t  w i th  

h im and you d id  no t  consu l t  w i th  anybody e l se  tha t  was 10 

par t  o f  the  sen ior  management  a t  the  SAPS? 

MR NHLEKO:    I  wou ld  no t  be  su re  about  the  en t i re  so r t  o f  

p rocesses and so  on  but ,  you know,  I  know tha t  –  pu t  i t  

th is  way,  in  my –  the  f i rs t  t ime I  saw h im bas ica l l y,  Genera l  

Nt lemeza,  tha t  i s ,  was when I  was do ing  prov inc ia l  v is i t s .   I  

th ink  he  was the  Deputy  Prov inc ia l  Commiss ioner  in  

L impopo,  okay?  That  was the  f i rs t  t ime I  came across h im  

and  i t  was,  o f  course ,  you know,  par t  o f  the  m in is te r i a l  

p rogramme as a l luded to  ear l ie r  on ,  fo r  ins tance,  in  te rms 

o f  when I  came in  and needed to  unders tand the  work ings 20 

o f  the  por t fo l io  and so  on  and bas ica l l y  tha t  was i t  a t  tha t  

t ime.  

 So I  –  the  quest ion  or  who e lse  I  must  have spoken  

to ,  fo r  an  example  dur ing  the  whatever  pe r iod ,  i t  i s  

poss ib le  tha t  I  spoke to  a  number  o f  ind iv idua ls  w i th in  the  
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po l i ce  serv ice  themse lves about  maybe few ind iv idua ls  tha t  

I  a lso  wanted to  cons ide r,  tha t  i s  now a t  the  po in t  o f  the 

submiss ions hav ing  been rece ived f rom Genera l  Dramat  

and i t  became c lea r  tha t  there  was fu r ther  work  tha t  

needed to  be  done and there fore  i t  was necessary  to  pu t  

h im on suspens ion .  

CHAIRPERSON:    Wou ld  you say tha t  tha t  d iscuss ion  tha t  

you say may have happened wou ld  have happened a t  a  

t ime when in  your  own mind you had made up your  m ind  

tha t  you were  go ing  to  suspend h im,  tha t  i s  Genera l  10 

Dramat ,  because you had s tud ied  h is  rep resenta t ions.  

MR NHLEKO:    Yes,  when i t  became apparent ly  c lear  as  i t  

wou ld  tu rn  ou t ,  ja .  

CHAIRPERSON:    Yes.   

MR NHLEKO:    Bu t  I  am cer ta in  tha t  g iven the  fac t  tha t  he  

was a lso  Prov inc ia l  Commiss ioner,  Deputy  Prov inc ia l  

Commiss ioner  a t  tha t  t ime,  now the  repor t ing  l ines  are  ve ry  

c lea r  there .   I t  is  the  Nat iona l  Commiss ioner  respons ib le  

fo r  so  and so ,  I  wou ld  have had an engagement  w i th  the  

Nat iona l  Commiss ioner  to  then say… 20 

CHAIRPERSON:    Yes.  

MR NHLEKO:    Ja .  

CHAIRPERSON:    Wou ld  you have shared the  in fo rmat ion  

tha t  you were  go ing  to  suspend Genera l  Dramat  w i th  the  

Nat iona l  Commiss ioner  a t  tha t  s tage and i f  yes ,  who e lse  
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do  you th ink  you wou ld  have shared tha t  in fo rmat ion  be fore  

Genera l  Dramat  was to ld?  

MR NHLEKO:    Look,  aga in ,  the  sequence o f  events  I  may 

not  necessar i l y  be  qu i te  sharp  on  a t  th is  s tage.  

 be  qu i te  sharp  on  a t  th is  s tage.  

CHAIRPERSON:    Ja .  

MR NHLEKO:    Bu t  ins t i tu t iona l  a r rangement  wou ld  have  

d ic ta ted  tha t ,  you know,  you speak w i th  the  Nat iona l  

Admin is t ra to r  o f  the  Po l ice .  

CHAIRPERSON:    Ja ,  Nat iona l  Commiss ioner.  10 

MR NHLEKO:    The Nat iona l  Commiss ioner,  yes .   And,  you 

know,  in  re la t ion  to  –  now what  I  wou ld  no t  know,  I  cannot  

reca l l  whether  I  rea l l y  spoke to  her  a t  the  t ime  o f  the  

contempla t ion  or  post -contempla t ion  bu t  –  because we had 

regu lar  so r t  o f  in te rac t ions and engagements  and  

s t ruc tured k ind  o f  meet ings,  i t  i s  very  poss ib le  tha t  I  spoke 

to  her  about  wha t  had t ransp i red  and been brough t  to  my 

a t ten t ion  and there fo re ,  i t  necess i ta ted  tha t  someth ing  

needed to  be  done about  the  issues as  ident i f ied  a t  the  

t ime.  20 

CHAIRPERSON:    Apar t  f rom the  Nat iona l  Commiss ioner  

wou ld  the re  have been somebody e l se  w i th in  the  SAPS 

wi th  whom you wou ld  have shared the  in fo rmat ion  tha t  

e i ther  you had dec ided to  suspend Genera l  Dramat  o r  you  

were  look ing  a t  tha t  poss ib i l i t y?  
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MR NHLEKO:    No,  I  wou ld  no t  have done tha t .  

CHAIRPERSON:    You wou ld  no t  have done tha t?  

MR NHLEKO:    No,  I  wou ld  no t  have done tha t .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    As  aga in  i t  goes  back to  the  po in t  tha t  I  

sa id  you cannot  engage w i th  another  employee about  the  

fa te  o f  anothe r  one.  

CHAIRPERSON:    Yes,  yes ,  yes .  

MR NHLEKO:    I t  i s  comple te ly  wrong.  

CHAIRPERSON:    Yes.  10 

MR NHLEKO:    In  fac t ,  i t  then const i tu tes  your  who le  

procedura l l y  fa i rness k ind  o f  respect  and so  on .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    So  i t  i s  wrong.  

CHAIRPERSON:    I t  wou ld  no t  have happened.  

MR NHLEKO:    H ’m.  

CHAIRPERSON:    Now apar t  f rom the  Nat iona l  

Commiss ioner  wou ld  you have shared tha t  in fo rmat ion  w i th  

anybody e l se  w i th in  the  execut ive  o f  cab ine t ,  government ,  

p r io r  to  in fo rming  Genera l  D ramat  o r  no t?    20 

MR NHLEKO:    Not  a t  an  execut ive  leve l ,  i f  I  am 

unders tand ing  you.  

CHAIRPERSON:    Wel l ,  I  am ta lk ing  about  cab ine t .  

MR NHLEKO:    You are  ta lk ing  about  cab ine t?  

CHAIRPERSON:    Ja .  
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MR NHLEKO:    Then I  wou ld  go  to  cab ine t  and say  

…[ in tervenes]  

CHAIRPERSON:    Wel l ,  e i the r  cab ine t  as  in  the  body o f  

some ind iv idua l  o r  ind iv idua ls  in  the  cab ine t  inc lud ing  the  

Pres ident .  

MR NHLEKO:    Oh,  okay,  okay.   So I  th ink  in  a  nu tshe l l  you  

want  to  know whether  d id  I  adv ise  the  head o f  s ta te  about  

the  –  okay.  

CHAIRPERSON:    E i ther  the  head o f  s ta te  or  any o the r  

co l league w i th in  the  cab ine t .  10 

MR NHLEKO:    No,  i t  wou ld  no t  have been any o the r  

co l league,  i t  wou ld  have been the  head o f  s ta te .  

CHAIRPERSON:    The head o f  s ta te?  

MR NHLEKO:    Yes and br ie f ing  h im about  these issues as  

they came up and so  because i t  wou ld  no t  be  fa i r,  fo r  

ins tance,  to  a  Pres ident  to  hear  f rom the  med ia  about  (a )  

the  contempla t ion  le t te r  be ing  d ispatched to  a  h igh  po l i ce  

o f f i c ia l  o r  even fo r  tha t  mat te r,  eventua l l y,  suspens ion  and 

so  on .    So i t  becomes impor tan t  to  then b r ie f  the  head o f  

s ta te  about  th is  i s  what  I  have es tab l i shed and th is  i s  what  20 

the  law says and there fo re  th is  i s  what  I  am requ i red  to  do .  

CHAIRPERSON:    So  wou ld  be  fa i r  to  say the  on ly  peop le  

tha t  you shared  the  in fo rmat ion  w i th  in  te rms  o f  the  

dec is ion  wh ich  you had e i ther  made but  maybe not  

necessar i l y  communica ted  ye t  to  Genera l  Dramat  o r  that  
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you  were  contempla t ing  mak ing  w i th  the  Nat iona l  

Commiss ioner  and the  head o f  s ta te?   Would  i t  be  fa i r  tha t  

i s  the  pos i t ion?  

MR NHLEKO:    I  jus t  cou ld  no t  ge t  the  f i rs t  par t  o f  –  wou ld  

i t  be  fa i r  to  say what?  

CHAIRPERSON:    Or  wou ld  i t  wou ld  be  fa i r  to  say you are  

say ing  the  on ly  peop le  w i th  whom you shared the  

in fo rmat ion ,  e i the r  tha t  you had a l ready made the  dec i s ion  

to  suspend Genera l  Dramat  even  though might  no t  have  

communica ted  to  h im a t  tha t  s tage or  tha t  you were  10 

contempla t ing  mak ing  a  dec is ion  to  suspend h im,  tha t  the  

on ly  peop le  you shared th i s  in fo rmat ion  w i th  were  the  head  

o f  s ta te  and the  Nat iona l  Commiss ioner?  Would  i t  be  fa i r  to  

say those were  the  peop le?  

MR NHLEKO:    I  th ink  tha t  wou ld  be  a  fa i r  assumpt ion .  

CHAIRPERSON:    Ja ,  okay.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.   Now,  o f  course ,  

hav ing  communica ted  tha t  in fo rmat ion  to  the  Nat iona l  

Commiss ioner  and hav ing  communica ted  tha t  in fo rmat ion  

th rough to  the  head o f  s ta te ,  one o f  the  f i rs t  quest i ons tha t  20 

e i ther  one o f  those two wou ld  have  asked you was,  who are  

you go ing  to  rep lace the  –  who are  you go ing  to  pu t  in to 

the  ac t ing  pos i t ion  as  the  head o f  the  DPCI?   Wou ld  tha t  

be  fa i r  to  say?  

MR NHLEKO:    No,  I  am not  su re  whethe r  they d id  tha t .   I  
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rea l l y  cannot  reca l l  whethe r  anybody asked me tha t  

quest ion  bu t  w i th  regards to  the  Nat iona l  Commiss ioner  

indeed I  th ink  I  d id  share  v iews w i th  he r  about ,  you know –  

and she a l so  made some suggest ions o f  e i ther  ind iv idua ls  

tha t  we cou ld  cons ide r.   Now tha t  i s  a t  a  po in t  when,  you 

know,  I  have eventua l l y  had to  make a  dec i s ion  about  

suspens ion ,  okay?  Ja ,  i t  …[ in te rvenes]  

CHAIRPERSON:    So  are  you say ing  tha t  w i th  regard  to  the  

Nat iona l  Commiss ioner  you d id  te l l  her  who you were  

th ink ing  o f  as  a  t emporary  rep lacement  fo r  Genera l  Dramat  10 

dur ing  the  suspens ion  and in  your  d iscuss ion  the  Nat iona l  

Commiss ioner  ment ioned o ther  poss ib le  names you cou ld  

th ink  o f .   I s  tha t  what  you are  say ing?  

MR NHLEKO:    No,  I  d id .  

CHAIRPERSON:    Yes,  okay.   But  you are  say ing  tha t  the  

head o f  s ta te  d id  no t  ask  you about  who wou ld  rep lace 

Genera l  Dramat  dur ing  the  suspens ion?  

MR NHLEKO:    No,  I  do  no t  reca l l  h im ask ing  me as to  

…[ in tervenes]  

CHAIRPERSON:    Yes.  20 

MR NHLEKO:    …okay,  so  who are  you go ing  to  p lace  there  

fo r  the  rep lacement .  

CHAIRPERSON:    Okay,  a l r igh t .   Mr  Hu l ley?  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.   So presumably  

when you approached the  Nat iona l  Commiss ioner  you  
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a l ready had in  m ind one or  more  peop le .   She proposed  

add i t iona l  peop le  and the  two o f  your  sa t  and d iscussed  

wh ich  was the  best  person to  pu t  in to  tha t  pos i t ion .   Would  

tha t  be  fa i r?  

MR NHLEKO:    Maybe I  th ink  i t  happened tha t  way,  yes .  

ADV HULLEY SC:    Now you wou ld  obv ious ly  have come 

wi th  a  few suggest ions yourse l f  o r  was i t  on ly  one 

suggest ion?  

MR NHLEKO:    I t  cou ld  have been a  few,  I  th ink .   Cou ld  

have been a  few,  yes.   P robab ly  two or  th ree  o f  those.  10 

ADV HULLEY SC:    And you say tha t  as  the  Min is t ry  was  

the  employer,  I  th ink  you sa id ,  o f  the  members ,  you have  

got  access to  the i r  personne l  f i l es .   Do I  unders tand tha t  

cor rec t l y?  

MR NHLEKO:    Yes,  I  cou ld  have access to  pe rsonne l  f i l es  

th rough the  Nat iona l  Commiss ioner,  o f  course .  

ADV HULLEY SC:    So  …[ in tervenes]  

MR NHLEKO:    So  I  am say ing  I  cou ld  have access to  

personne l  f i l es  and pro f i les  o f  ind iv idua ls  th rough the  

Nat iona l  Commiss ioner.  20 

ADV HULLEY SC:    I  see .   So wha t  you are  say ing  i s  tha t  i f  

you  w ished to  have,  to  access a  par t i cu la r  personne l  f i l e ,  

you wou ld  –  you cou ld  do  i t  th rough the  Nat iona l  

Commiss ioner  bu t  you do not  have d i rec t  access to  i t  

w i th in  your  o f f i ce  or  w i th in  your  m in is t ry?  
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MR NHLEKO:    No,  I  do  no t .   I  do  no t .  

ADV HULLEY SC:   So  you wou ld  have obv ious ly  have  

ca l led  fo r  these personne l  f i l es  in  respect  o f  the  peop le  

tha t  you had in  m ind,  be forehand ,  in  o ther  words,  be fore  

meet ing  w i th  the  Nat iona l  Commiss ioner?  

MR NHLEKO:    I ’m not  sure  whether  –  I  th ink  in  the  

meet ing  s i tua t ion  yes,  because  you ’d  have,  I  th ink ,  a t  

in i t ia l  s tages you ’d  have an open meet ing  about  –  or  

d iscuss ion ,  so r ry  about  a  few ind i v idua ls ,  names okay but  

a  Nat iona l  Commiss ioner  i s  an  admin is t ra to r  who w i l l  then  10 

go back and look  a t  the  ac tua l  p ro f i les  and the  sk i l l s ,  sor t  

o f  leve ls  and se ts  o f  peop le  then take  i t  on  f rom there .  

ADV HULLEY SC:    Now,  mov ing  fo rward  in to  January  o f  

2015 because  these events  happened on the  

23 r d …[ in te rvenes] .  

MR NHLEKO:    Come aga in  you sa id  in  2000 and what?  

ADV HULLEY SC:   In to  January  o f  2015 th ings tha t  we ’ve  

been speak ing  about  thus fa r  a l l  took  p lace in  December  o f  

2014,  in  o ther  words the  suspens ion  o f  Genera l  Dramat  

and the  ac t ing  appo in tment  o f  Genera l  Nt lemeza,  those 20 

took p lace in  2014.   Now,  in  2015  we know tha t  you,  f rom 

your  tes t imony tha t  you gave he re  –  we know tha t  you 

never  approached Mr  Rober t  McBr ide  to  d iscuss w i th  h im,  

the  fac t  tha t  he  had prov ided you w i th  a  repor t  o f  wh ich  he  

was one o f  the  s ignator ies ,  tha t  be ing  the  18 t h  March  
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repor t  and you  had these two  repor t s  bu t  you never  

d iscussed,  w i th  Mr  Rober t  McBr ide  why the  second – how 

the  second repor t  came about ,  tha t  was your  tes t imony  

yesterday i f  I  unders tood cor rec t l y.  

CHAIRPERSON:    Hang on a  second,  you were  dea l ing  

w i th  repor ts  ear l i e r  and then I  thought  you moved  to  the 

issue o f  the  suspens ion  o f  Genera l  Dramat  and tha t ’s  why 

we were  ta lk ing  about  what  Mr  Khuba sa id ,  he  was to ld  by  

Mr  Nt lemeza,  you  now re fe r  to  the  repor ts ,  i s  tha t  because  

you ’ re  mov ing  back to  the  repor t s  o r  i s  i t  s t i l l  under  the  10 

issue o f  the  suspens ion?  

ADV HULLEY SC:    I ’m  mov ing  –  I  may come back  to  the  

suspens ion  but  I ’m  mov ing  now,  ch rono log ica l l y  in to  

January.  

CHAIRPERSON:    Yes,  we l l  you might  be  mov ing  

chrono log ica l l y  in  te rms o f  the  da tes  and events  bu t  I  was  

th ink ing  you were  fo l low ing themes .  

ADV HULLEY SC:    Yes.  

CHAIRPERSON:   A re  you go ing  to  come back  to  the  

suspens ion  or  a re  you done –  to  t he  suspens ion  o f  Genera l  20 

Dramat  o r  a re  you done w i th  i t?    

ADV HULLEY SC:    We may come back to  i t  a t  a  la te r  

s tage depend ing  on how we dea l  w i th  cer ta in  o ther  i ssues.  

CHAIRPERSON:    Yes,  okay,  a l r igh t ,  p roceed.  

ADV HULLEY SC:    Thanks,  now –  so  you ’ve  go t  these  
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repor ts  wh ich  you a l ready had as  fa r  back as  November  –  

26 t h  o f  November  2014,  you –  we move not  in to  January  o f  

2015.   What  do  you dec ide ,  you haven ’ t  consu l ted  Rober t  

McBr ide  who was the  head o f  IP ID,  in  fac t  you  haven ’ t  

consu l ted  IP ID a t  a l l  about  the  ex is tence o f  the  two 

repor ts?   You s tar t  cons ider ing  the  poss ib i l i t y  o f  an  

invest iga t ion  and  appo in t ing  a  pr iva te  f i rm to  invest iga te  

the  issue,  i s  tha t  cor rec t ,  we ’ re  in  January  o f  2015? 

MR NHLEKO:    Look,  I  th ink  you may be inco r rec t  in  

respect  o f  two th ings.   The f i rs t  one you say –  I  th ink  10 

ear l ie r  on  you a l luded to  yesterday and I  th ink,  even th is  

morn ing ,  you a l luded to  p ieces o f  cor respondence and  

exchange between myse l f  and Mr  Rober t  McBr ide .   Now –  

and o f  course  –  now I ’m dea l ing  prec ise l y  w i th  tha t  

quest ion  because  in  your  fo rmula t ion  you are  then say ing  I  

d id  no t  speak to  h im or  consu l t  w i th  h im or  someth ing  l i ke  

tha t .  Now,  so  what  do  you def ine ,  how do you def ine  these  

p ieces o f  cor respondence between h im and myse l f ,  tha t ’s  

one.   The second th ing  is  tha t  you are  faced  w i th  a  

s i tua t ion  here  where  a l legat ions o f  the  ex is tence o f  the  two 20 

repor ts  a re  made  and sen io r  ind iv idua ls  in  the  ins t i tu t ion  

are  imp l ica ted  in  the  a l te ra t ion  o f  the  repor t  o f  the  22n d  to  

p roduce the  repor t  o f  the  18 t h  o f  March.   Now – and I  th ink 

we need to  be  a l i ve  to  th is  th ing  tha t  we are  then  ta lk ing  

about  an  ins t i tu t ion  whose image then,  i s  somewhat  ta in ted  
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bu t  a lso  the  issues o f  in teg r i t y  become a  voca l  po in t  here ,  

in  a  sense.   So –  and l ink ing  tha t ,  th is  i ssue tha t  we have  

spoken to ,  l ink ing  tha t  to  an  ear l ie r  dec is ion  tha t  I  had  

taken,  Cha i r,  to  p rocess exact ly  those issues,  how come 

we have,  on  tha t  s i tua t ion  –  now the  s i tua t ion  is  in  twofo ld ,  

do  you have a  repor t  tha t  recommends cr im ina l  p rosecut ion  

fo r  an  example  bu t  do  you have another  a l legat ion  and/o r  

repor t  wh ich ,  in  a  sense says,  tha t  repor t  tha t  you are  

re fer r i ng  to ,  has  been a l te red  and tha t  a l so  cou ld  be  

d iv ided in to  two when you ta lk  about  an  employee 10 

misconduct  a round tha t  because then you have your  

employee who is  a l leged to  have  tampered w i th  ev idence  

and so  on  or  a  repor t .   So,  you there fore ,  need to  look  in to  

the  ins t i tu t iona l  a r rangements  inso far  as  process ing  tha t  

par t i cu la r  mat te r  i s  concerned.   But  a lso ,  by  fu r ther  

ex tens ion  is  tha t  you a lso  have poss ib le ,  sor t  o f ,  c r im ina l l y  

i ssues ar is ing  ou t  o f  tha t  employee misconduct  you know 

and so  i t  goes.   So,  I  thought  le t  me jus t  respond  in  th is  

par t i cu la r  way to  t ry  and c la r i f y  th i s  par t i cu la r  po in t  tha t  Mr  

Hu l ley  has been push ing .  20 

CHAIRPERSON:   I  don ’ t  know wha t  your  p lan  is ,  Mr  Hu l ley,  

you may have a  cer ta in  p lan  bu t  I  want  us  to  ge t  in to  the  

meat  o f  th is  i ssue  o f  the  repor t s .   

ADV HULLEY SC:    I  do .  

CHAIRPERSON:    Le t ’s  ge t  to  the  meat  o f  tha t  repor t  
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because I ’ ve  been wa i t ing  tha t  we  get  to  i t ,  le t ’s  ge t  there ,  

le t ’s  dea l  w i th  i t  and then move on to  someth ing  e l se .  

ADV HULLEY SC:    Thank you Mr  Cha i r.   Now,  the  two 

repor ts…[ in tervenes] .  

CHAIRPERSON:    Maybe le t  me jus t  say  th i s ,  and  fo r  me 

the  meat  o f  tha t  i ssue encompasses,  among o the r  th ings,  

the  quest ion  o f  what  was the  na ture  o f  the  a l te ra t ions,  

a l leged a l te ra t ions,  were  they  a l te ra t ions,  can they  

proper ly  be  ca l led  a l te ra t ions?  Was IP ID ent i t led  to  

p rov ide  the  repor t  o f  the  18 t h  o f  March,  were  they en t i t led  10 

to  p rov ide  such a  repor t ,  i f  so ,  under  what  c i r cumstances?   

Were  they en t i t led  to  say,  we l l ,  there  i s  someth ing  we are  

no t  happy w i th ,  w i th  the  ear l ie r  repor t ,  here  is  ou r  la tes t  

repor t ,  th is  i s  the  one we want  you  to  look  a t ,  you know? 

ADV HULLEY SC:    Thank you Mr  Cha i r.  

CHAIRPERSON:    Were  there  –  was the re  a  proper  bas i s  

fo r  the  Min is te r  to  seek an invest iga t ion  o f  th is  i ssue by  

Werksmans and then o f  Course  –  and Mr  Ju l y  w i l l  come 

la te r  th is  week,  the  quest ion  o f  the  recommendat ions tha t  

Werksmans gave  to  the  Min is te r  whether  the re  was a  20 

proper  bas is  fo r  i t  was there  a  proper  bas is  fo r  those 

recommendat ions ,  cou ld  i t  be  tha t  there  was some o ther  

agenda because I  th ink  one or  more  o f  the  IP ID w i tnesses  

may have suggested tha t  there  was someth ing  more  than 

jus t  genu ine  invest iga t ion  o f  i ssues and tha t  the  idea was  
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to  ge t  r id  o f  some o f  them.   So,  I  th ink ,  le t ’s  ge t  to  tha t .  

ADV HULLEY SC:    Thank you  Cha i r.   Now,  when you 

dec ided,  Mr  Nh leko to  hand  the  mat te r  over  fo r  

invest iga t ion  to  an  ex terna l  f i rm o f  a t to rneys,  a t  tha t  po in t  

in  t ime you had  the  two repor ts ,  one dated 22 January  

2014,  one dated 18 March 2014.   A t  tha t  po in t  in  t ime you 

be l ieved tha t  there  were  a l te ra t ions tha t  had been  done to  

the  one repor t  in  –  the  a l te ra t ions f rom the  f i rs t  repor t  

wh ich  r i se  to  a f ina l  p roduct  wh ich  was the  18  March  

repor t ,  i s  tha t  –  do  I  unders tand tha t  cor rec t l y?  10 

MR NHLEKO:    The s ta r t ing  po in t  i s  a t  two leve ls ,  Cha i r.   

The s tar t ing  po in t  i s  why do you have two repor ts ,  so  wh ich  

is  wh ich  be tween  the  two,  tha t ’s  your  s ta r t ing  po in t .   The  

second a rea o f  tha t  s ta r t ing  po in t  is  why these two repor ts  

have got  two se ts  o f  recommenda t ions tha t  a re  comple te l y  

the  oppos i te ,  sor t  o f  okay.   So,  you have the  

…[ in tervenes] .  

CHAIRPERSON:   Conf l i c t ing  recommendat ion .   

MR NHLEKO:   Conf l i c t ing  recommendat ions yes  and i t ’s  

f rom the  one ins t i tu te ,  one and the  same ins t i tu t ion  and the  20 

common denominator  i s  a  Ch ie f  Invest iga tor  who a lso  

appears  in  the  f i rs t  repor t  bu t  a l so  appears  in  th is  o ther  

repor t  w i th  a  d i f fe ren t  se t  o f  recommendat ions and the  

quest ion  is  why okay,  so  you ’ l l  s ta r t  there  f i rs t .   Now,  I  

th ink  I ’d  spoken to ,  what  I  th ink  I  re fe r red  to  as ,  a l leged ly  
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sor t  o f ,  employee misconduct ,  so r t  o f .   Le t  me put  i t  in  

s imp le r  te rms,  maybe susp ic ions o f ,  e i ther  an  employee  

has,  you know.   Now –  so  you do need to  ge t  to  the  bo t tom 

o f  tha t  i ssue but  because,  essen t ia l l y  the  mat te r  here  –  

and I  th ink  tha t ’s  –  i t ’s  jus t  there  have been a  number  o f  

m isconcept ions and mis in te rpre ta t ions o f  about  th is  th ing  

a t  many d i f fe ren t  leve l s  bu t  th is  i ssue o f  the  two repor ts  

and the  invo l vement  o f  Mr  McBr ide ,  Mr  Khuba,  Mr  Sesoko 

and so  on ,  i t ’s  about  employer,  employee re la t ions ,  tha t ’s  

what  i t  i s  and the  employer,  in  th i s  ins tance,  the  Min is te r  o f  10 

Po l ice  the re  had  a  du ty  to  then  t ry  and ascer ta in  what  

exact ly  t ransp i red  in  th is  par t i cu la r  ins tance okay.  

 So even i f  you were  to  go  ou ts ide  and look fo r  

ass is tance you w i l l  need a  spec i f i c ,  so r t  o f  –  my Eng l ish  i s  

runn ing  out ,  where  there ’s  a  ded ica ted  sor t  o f  ass is tance.   

In  o ther  words,  you ’ l l  be  look ing  fo r  a  par t i cu la r  and  

spec i f i c  competency,  i f  I  may put  i t  tha t  way.  So,  fo r  

ins tance i f  you have a  lawyer  ca l led  Zondo somewhere  

okay and he ’s  a  labour  spec ia l i s t  and so  fo r th ,  you are  

l i ke ly  to  go  tha t  rou te  as  opposed  to a  Mr  Hu l ley  who ’s  a  20 

cr im ina l  lawyer,  I ’m  jus t  mak ing  an example .   So,  you  

wou ld  have,  in  a  sense,  to  a lso  de f ine ,  sor t  o f ,  some 

scop ing  o f  sor t s  in  te rms o f  what  k ind  o f  competency are  

you look ing  a t  to  ass is t  you in  mat te rs  such as  th is  and so  

fo r th .   So –  and remember,  honourab le  Cha i r,  we had sa id ,  
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when we s tar ted  on  th is  i ssue because I  th ink  the  issue o f  

–  le t  me t ry  and  –  I  suspect  you near l y  sa id  someth ing  

about  my mic ,  Cha i r,  so  tha t ’s  why I ’m d rawing i t  c lose r.   

Now,  I  th ink  when we s ta r ted  –  you know the  issue o f  

Werksmans shou ld  no t  be  seen  on ly  in  the  contex t  o f  

Werksmans as  a  s tand-a lone out  there .   You have to  

unders tand the  p rocess,  p rocesses as  a  re fe rence  group,  

p roduc ing  a  par t i cu la r  se t  o f  repor ts  and then f rom there ,  

you then eva lua te ,  yes  you have  these repor ts  bu t  what  

e lse  do  you need in  o rde r  to  take  an in fo rmed dec is ion  10 

about  th is  pa r t i cu la r  mat te rs .   So  –  and tha t  exerc ise  was 

ent i re l y  loca ted  w i th in  the  c iv i l ian  Secre ta r ia t  o f  Po l i ce  to  

then say look,  there ’s  these issues and these mat te rs  

ins t i tu t iona l l y  look  a t  how these mat te rs  a re  to  be  dea l t  

w i th  so  tha t  we have –  we needed to  have some abso lu te  

c la r i t y  about  what  was the  ac tua l  s ta te  o f  th ings  around 

th is  par t i cu la r  i ssue o f  the  rend i t ions .  

 So,  i t  shou ld  then  be unders tood in  tha t  contex t  tha t  

even the  issue o f  Werksmans i t se l f  cannot  be  separa ted  

f rom the  in i t ia l  work  tha t  s ta r ted  o f f  w i th  the  appo in tment  o f  20 

the  re ference g roup and i t  then deve loped fu r the r  in  te rms  

o f ,  we wanted to  have much more  c la r i t y  on  i t .   We then 

sa id ,  honourab le  Cha i r,  tha t  we needed to  know who and  

under  what  c i r cumstances was the  or ig ina l  repor t  o f  the  

22 n d  o f  January  a l te red  and how the  second repor t  came 
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about ,  so  tha t ’s  the  s ta r t ing  po in t .   So,  where  d id  t h is  th ing  

come f rom and so  on ,  now – and I  th ink  I ’ ve  a l luded to  th is  

th ing ,  you a lso  have,  you know,  the  Ch ie f  Invest iga tor  

appears  i n  bo th  repor ts .   The second area is  whe ther,  by  

so  do ing ,  in  o ther  words,  a l te ra t ions does i t  const i tu te  

m isconduct  o r  any o f fence and i f  so  by  whom.   Now,  you ’d  

a lso  unders tand th is ,  honourab le  Cha i r,  even f rom a  – the 

Labour  Law,  le t  me not  say  Labour  Law but  f rom sor t  o f  

re la t ions  prac t ice  rea l l y,  an  employee –  one  o f  the  

cons idera t ions when you dea l  w i th  d isc ip l inary  mat te rs ,  10 

tha t  employee shou ld  be ,  one fundamenta l  quest ion  shou ld  

be  whether  he  o r  she was in  the  know or  i s  in  the  know o f  

an  ex is t ing  po l i cy  fo r  an  example  per ta in ing  to  a  

t ransgress ion  or  a l leged t ransgress ion  and so  fo r th  and 

tha t ’s  why th is  i ssue became impor tan t .   The quest ion  o f  

whethe r  any m isconduct  o r  o f fence wou ld  have been 

conducted by  somebody and i f  so ,  who ’s  tha t  pa r t i cu la r  

person.  

 The th i rd  a rea  is  whether  there ’s  pr ime fac ie  

ev idence o f  m isconduct  and cr im ina l  l iab i l i t y  by  L ieu tenant  20 

Genera l  Dramat  fo r  an  example ,  Ma jor  Genera l  S ib i ya  and 

any o the r  o f f i cers  ment ioned in  the  or ig ina l  repor t .   Now,  

aga in ,  i s  the  quest ion  o f  the  or ig ina l  repor t  wh ich  made  

spec i f i c  recommendat ions w i th  regards to  these  spec i f i c  

ind iv idua ls .   The four th  area,  the  c i r cumstances under  
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wh ich  the  repor t  and the  docket  handed in  the  Nat iona l  

P rosecut ing  Author i t y  and what  happened to  the  docket  

once –  wh ich  was in  the  possess ion  o f  the  NPA.   Now,  the  

prosecutors  in  the  fo rm o f ,  I  th ink ,  Advocate  Mos ing  and 

Moele ts i  made s ta tements  in  regard  to  how the  issue o f  the 

docket  was hand led  by  them a t  the  NPA and the  re ference  

is  to  a  se r ies  o f  i n te rna l  communica t ion  w i th in  the  Nat iona l  

P rosecut ing  Author i t y  in  t ry ing  to  c la r i f y  th is  i ssue o f  the  

repor t  o f  the  22n d  and a l leged ly  the  second repor t  wh ich  is  

the  18 t h  –  the  repor t  o f  the  18 t h  o f  March,  the  las t  a rea .  10 

 We a l so  needed  to es tab l i sh  whether  any o the r  

mat te r  tha t  wou ld  come to  the  a t ten t ion  o f  peop le  ass igned 

to  the  invest iga t ion  wou ld  be  re levant  to  conc lus ions and  

f ind ings.  Somet imes when you  have a  scope  fo r  an  

invest iga t ion  you s tar t  somewhere  bu t  somewhere  down the  

l ine  you beg in  to  d iscover  o the r  th ings tha t  were  no t  known 

a t  the  t ime when scop ing  was be ing  done and so  on  and so  

on .   I  th ink  th is  po in t  rea l l y  ta lks  to  tha t  i ssue and tha t ’s  

how the  issue o f  the  appo in tment  o f  Werksmans comes in .   

So,  I  agree w i th  you,  honourab le  Cha i r,  tha t  be tween  20 

yesterday and today there ’s  a  lo t  o f  o ther  th ings tha t  we  

sa id  and spoke about  bu t  we ’ve  rea l l y  been skat ing  on  the  

per iphery  here .   The issue,  bo th  be fore  th is  Commiss ion  

and the  South  A f r i can pub l i c  i s ,  is  i t  t rue  tha t  there  were  

two repor ts ,  i f  so  what ’s  the  d i f fe rence between these two 
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repor ts  and th i rd ly  what  i s  i t  tha t  was done about  i t  and 

what  i t  i s  tha t  i s  to  be  done about  tha t  because  i t ’s  a  

mat te r  tha t  rema ins  hang ing  and outs tand ing ,  honourab le  

Cha i r.  

CHAIRPERSON:    I  wou ld  imag ine  tha t  i f  somebody who  

repor ts  to  me gave me a  repor t  on  a  cer ta in  sub jec t  o r  

made a  repor t  ava i lab le  to  me on a  cer ta in  sub jec t ,  ca l l  i t  a  

f i rs t  repor t  i f  you  want  to  and then la te r  gave me another  

repor t  on  the  same sub jec t  I  wou ld  imag ine  tha t  the  f i rs t  

quest ion  tha t  wou ld  ar i se  w i th  me is ,  does th is  second  10 

repor t  rep lace the  f i rs t  repor t ,  in  o ther  words,  can  I  th row 

the  f i rs t  one away,  i s  th is  your  repor t  to  me,  the  la tes t  and  

i f  he  says,  yes ,  the  la tes t  i s  my repor t  to  you,  th row away  

tha t  o ther  one then then I  wou ld  th row i t  away and  look a t  

th is  one but  i f  I  have read the  f i rs t  one,  I  may say,  le t  me 

not  th row i t  away as  ye t  le t  me read the  second one and  

then take  i t  f rom there  and i f  there ’s  a  need fo r  any  

c la r i f i ca t ion  they  wou ld  ar i se  f rom there .   Why d idn ’ t  you  

regard  the  second repor t ,  and when I  say  second repor t ,  I  

re fe r  to  the  one o f  the  18 t h  o f  March,  as  the  repor t  tha t  the  20 

IP ID in tended to  be  the i r  repor t  and no longer  the  f i rs t  one,  

why d id  you not  regard  the  second repor t  as  the  repor t  

they in tended as  the i r  f ina l  repor t  to  you or  ac tua l  repor t  to  

you because o therwise  why wou ld  i t  be  necessary  to  have  

two repor t s?   So,  wasn ’ t  the  second one meant  to  rep lace  
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the  f i rs t  one?  

MR NHLEKO:    Cha i r,  I  w i l l  answer  tha t  quest ion ,  perhaps 

in  two ways.   Maybe le t ’s  s ta r t  w i th  the  las t  a rea ,  w i th  the  

why –  the  las t  quest ion  f rom the  Cha i r…[ in tervenes] .  

CHAIRPERSON:    The las t  par t  o f  the  quest ion  ja .  

MR NHLEKO:    Yes,  why I  cou ldn ’ t  cons ider  i t  as  –  the  

second repor t  as  the  f ina l  and wha tever.  Now,  the  quest ion  

is ,  what  happens  to the  f i rs t  one or  what  happened to  i t  

because th is  very  same one –  and by  the  way convent ion  

has i t ,  Cha i r,  tha t  anywhere  in  the  wor ld ,  i f  you  produce a  10 

repor t  a t  some po in t  and you fee l   there  are  th ings tha t  I  

wou ld  have to  do  whatever  about  and so  on ,  maybe change 

or  a l te r  and so  i t  goes,  the  f i rs t  po in t  o f  re fe rence is  to  

a lso  s ta te  tha t  we are  nu l l i f y ing  the  f i rs t  one,  tha t ’s  the  

f i rs t  po in t .   Now in  th is  pa r t i cu la r  ins tance the  leg is la t i ve  

and ins t i tu t iona l  a r rangement  be tween IP ID and the  NPA 

says,  i f  IP ID is  invest iga t ing  –  conduct ing  a  c r im ina l  

invest iga t ion  the  NPA wou ld  ass is t  them wi th  p rosecuto rs  

or  a  p rosecutor  okay.   Now –  so  in  o ther  words,  i f  you ’ re  

then p roduc ing  another  repor t  you must  s t i l l  pu l l  in  those  20 

par t i cu la r  p rosecutors  and say,  t here ’s  someth ing  wrong 

w i th  th is  repor t  and whatever  i t  i s  tha t  you cons ide r  to  be  

wrong or  need updat ing  o r  whatever  t he  case i s  so  tha t  

they,  themse lves,  wou ld  a l so  be  par t  o f  a  consu l ted  sor t  o f  

a r rangement  and  so  on .   Now,  tha t  d id  no t  happen so  we 
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keep –  up  unt i l  today we keep on  re fer r ing  to  two repor ts  

p rec ise ly  because w i th in  the  possess ion  o f  the  Nat iona l  

P rosecut ing  Author i t y,  they  have the  repor t  o f  the  22n d  and 

then another  repor t  tha t  then emerged la te r  and so  i t  goes.   

So,  tha t ’s  my response to  the  second pa r t  o f  your  quest ion  

and I  th ink  the  f i r s t  par t  o f  your  quest ion ,  Cha i r,  I  th ink  I ’ ve  

a l luded to  th is  par t i cu la r  po in t  you ’ve  a l ready had  

a l legat ions aga ins t  th is  ins t i tu t ion ,  now you the re fore  a lso  

needed to ,  as  an  employer,  you a lso  needed to  embark  on  

a  par t i cu la r  exerc ise  to  es tab l i sh  the  verac i t y  o f  these  10 

par t i cu la r  a l legat ions and prec i se l y  because you are  no t  in  

as  competent  as  you cou ld  be  in  te rms o f ,  you know,  jus t  

the  f iner  de ta i l s  a round a  par t i cu la r  i ssues o f  

invest iga t ion…[ in tervenes] .  

CHAIRPERSON:    P lease don ’ t  fo rge t  exact ly  the  po in t  you  

want  to  make but  I  jus t  want  to  make su re  I  fo l low i t .   

Which  a l legat ions  are  you ta lk ing  about?  

MR NHLEKO:    The a l legat ions o f  the  two repor ts .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    And the  d i f fe ren t  se ts  o f  recommendat ions,  20 

Cha i r.  

CHAIRPERSON:    Yes,  okay,  a l r igh t ,  cont inue.  

MR NHLEKO:    So ,  you a l ready have tha t  r igh t ,  those a re  

ser ious a l legat ions.  

CHAIRPERSON:    Wel l  –  bu t  remember  tha t  my quest ion ,  
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and I  hope I  don ’ t  confuse you about  the  f i rs t  par t  o f  the 

quest ion  and the  second par t  o f  the  quest ion  bu t  my 

concern  is  the  second repor t  dea ls  w i th  the  same sub jec t  

mat te r  as  the  f i rs t  repor t .   Why are  you not  tak ing  the  

second repor t  as  the  repor t  in tended by  IP ID to be  the i r  

repor t  and not  the  f i rs t  one because i t ’s  the  same sub jec t  

to  the  ex ten t  tha t  there  is  some conf l i c t  be tween the  two,  

they can ’ t  be  in tend ing  both  o f  them to  be  the i r  repor t s  a t  

the  t ime o f  submi t t ing  the  second one? 

MR NHLEKO:    Cou ld  I  suggest ,  Cha i r,  tha t  we come back  10 

to  th is  quest i on  bu t  maybe  the  s ta r t ing  po in t  

rea l l y…[ in tervenes] .  

CHAIRPERSON:  That ’s  f ine .    

MR NHLEKO:    Shou ld  be  an eva lua ted exerc ise  o f  what  

a re  these two repor ts .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    And then we beg in  –  we w i l l  then  need to  

come back exac t ly  to  the  quest ions tha t  the  Cha i r  i s  

ra is ing .  

CHAIRPERSON:    Yes,  yes ,  Mr  Hu l ley  jus t  make a  no te  o f  20 

the  quest ion  p lease.  

ADV HULLEY SC:    I  have no d i f f i cu l t y  w i th  the  –  w i th  

go ing  in to  the  repor t s  bu t  the  quest ion  is ,  f i rs t l y,  be fore  we 

even get  in to  a  cons idera t ion  o f  the  repor t ,  we need to  

unders tand why i t  was cons idered  necessary  to  re fe r  the  
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mat te r  to  Werksmans in  the  f i r s t  p lace .  Now we know f rom 

the  –  we know f rom the  ev idence tha t ’s  been g iven  by  Mr  

Nh leko tha t  there  were  a l legat ions.  We unders tand now,  

tha t  the  a l legat ions re la te  to  the  ex is tence o f  the  two  

repor ts .   Now i f  I  unders tood Mr  Nh leko ’s  tes t imony before ,  

these are  no t  a l legat ions,  i t  was a  fac t ,  he  had the  two  

repor ts .  He had the  s igned repor t  o f  the  22n d  o f  January  he  

had the  s igned repor t  o f  the  18 t h  o f  March,  he  had both  

repor ts  be fore  h im.   Now,  aga inst  tha t  backdrop,  i f  I  m igh t  

Mr  Cha i r,  you ’ve  go t  the  two repor ts ,  i t ’s  no t  an  a l legat ion ,  10 

you ’ve  go t  the  two repor ts  and you ’ve  go t  the  second  

repor t ,  the  s igned repor t  o f  the  18 t h  o f  March you got  tha t  

on  the  26 t h  o f  November  o f  2014,  cor rec t?   That  was your  

ear l ie r  tes t imony s i r.  

MR NHLEKO:    No,  I ’m  wa i t ing  to  hear  the  quest ion .   Now 

aga ins t  tha t  backdrop are  you suggest ing  tha t  there  are  

a l legat ions tha t  there  is  someth ing  un toward  abou t  those  

two repor ts  because you ’ve  go t  the  repor ts  in  f ron t  o f  you,  

you can look a t  them yourse l f?  

MR NHLEKO:    Look,  I ’ ve  responded to  the  quest ion  20 

ex tens i ve ly,  Cha i r  I  even out l ined the – what  a reas needed 

to be considered in  deal ing wi th  th is  par t icu lar  quest ion.   So 

in  a l l  fa i rness Chai r  I  th ink le t  us deal  wi th  the repor ts .  

CHAIRPERSON:   Wel l  is  –  you see as we go a long,  we 

might  not  a l l  have the same recol lect ion of  what  you sa id an  
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hour  ear l ier  and yesterday.   An evidence leader when he 

has a cer ta in  quest ion may somet imes want  to  make sure 

that  h is  p remise is  cor rect  and therefore might  ask  you to  

conf i rm that  th is  i s  what  you sa id before.   So f rom your  s ide 

you might  say,  oh  why is  he asking me again.  Now of  course 

I  do not  want  h im to ask you the same quest ion a l l  the t ime 

because we need to make progress but  somet imes an 

evidence leader does that  just  to  make sure that  h is  next  

quest ion is  not  based on a misunderstanding of  what  you 

sa id ear l ie r  on.   So I  just  thought  I  might  c lar i f y  that .  10 

MR NHLEKO:   No I  accept  that  Chai r.   I  accept  that  very 

much.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   And in  fact ,  I  would  a lso venture to  say that  

some of  these quest ions are st i l l  va luable [00:01:29]  would  

have delved in to  the repor t .   My misgiv ing that  I  suspect  

that  between yesterday and today there has been a concer t  

e ffor t  not  to  deal  wi th  th is .   Now and I  am not… 

CHAIRPERSON:   Wel l  you… 

MR NHLEKO:   I  am not  ta lk ing about  –  of  course I  am 20 

ta lk ing about  the  ev idence leader  and I  th ink for  me i t  i s  

cr i t i ca l  that  c lar i t y  is  put  r ight  across and out  there  around 

these par t icu la r  issues and that  is  why I  am saying  

Honourable Chai r  that  I  th ink some of  the quest ions that  

you are asking are va l id .   I  may not  agree wi th  them but  
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they are va l id .   They – but  i t  is  possib le  that  they wi l l  a lso 

become much more c learer  as  and when we deal  w i th  the 

invest igat ion repor t  and the two repor ts .   Because i t  is  a  

wide ranging amount  of  work that  was done there.   I t  

inc ludes issues o f  processing even wi th in  the whether  IPID 

and some sect ions of  the pol i ce serv ice,  the Nat ional  

Prosecut ing Author i t y  and so on.   But  fundamenta l l y  i t  then 

deals wi th  the d is juncture between the two.  

CHAIRPERSON:   Yes but  you see.  

MR NHLEKO:   So fo r  me I  th ink that  i s  – tha t  is  one 10 

fundamenta l  [ ind is t inct  00:02:56] .  

CHAIRPERSON:   Yes you heard me ear l ier  on I  sa id le t  us 

go st ra ight  in to the issue of  the repor ts .  

MR NHLEKO:   Yes.  

CHAIRPERSON:   And when I  say – then we wi l l  go  to  the 

invest igat ion and so on.   So I  have no doubt  Mr Hul ley is  

looking in to deal ing wi th  that .   He is  deal ing wi th  that .   But  

the shor te r  answers you g ive the  more progress we wi l l  

make.   Now of  course there  may be s i tuat ions where you 

fee l  you have to expla in and so on but  I  a lso just  need to 20 

te l l  you that  your  counsel  i s  here,  he is  here to  protect  your  

in terests.   He is  watching and when he th inks there is  

someth ing unfa i r  that  is  be ing done to you,  he wi l l  –  he is  

very exper ienced counsel  he wi l l  look af ter  your  in te rest .   I  

am not  saying that  you may not  ra ise an issue when you 
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fee l  that  there is  an issue so – but  le t  us t ry  to  the extent  

possib le  even when you th ink  the quest ion is  be ing 

repeated i f  the answer is  a  s imple  one yes,  yes I  sa id so,  I  

d id  not  say so le t  us t ry  and do that .  

MR NHLEKO:   Hm.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   So Mr Nhleko what  I  am t ry ing to  

ascer ta in  i s  the very reason why i t  is  that  you had re fer  th is  

mat te r  to  Werksmans in  the f i rs t  p lace.   As I  unders tand i t  10 

you sa id that  there had been a l legat ions.   The a l legat ions 

that  you were referr ing to  were  the a l legat ions of  the 

ex is tence of  the two repor ts .   The two repor ts  you had in  

f ront  o f  you the – so I  am t ry ing to  understand s ince you 

had the two repor ts  in  f ront  o f  you sure ly  you could s imply  

look at  the two repor ts  yoursel f  i t  might  requi re fur ther  

invest igat ion af te r  you have come to a  conclus ion  but  you 

could cer ta in ly  look at  the two repor ts  yoursel f  and 

ascer ta in  whether  qui te  apar t  because the conclus ions are  

c lear ly  d i f fe rent .   But  you can ascer ta in  f rom the two repor ts  20 

what  those d i f ferences are sure ly?  

MR NHLEKO:   Now I  am t ry ing to  f igure out  Honourable  

Chai r  how do I  g ive  you a  shor ter  answer to  the [ ind is t inct  

00:05:32]  that  was – I  am not  saying I  wi l l  g ive  you a  

prescr ip t ion.  
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CHAIRPERSON:   Wel l  do your  best .  

MR NHLEKO:   I  am not  -  I  am so vested.  

CHAIRPERSON:   Yes.   Ja.  

MR NHLEKO:   How do I  g ive you a shor t  answer to  th is  

quest ion and I  th ink th is  quest ion we have been to ing and 

f ro ing around i t  and so on.   Remember that  th is  very same 

quest ion that  is  be ing posed by Mr  Hul ley ta lks to  the issue 

of  the need fo r  the docket  so that  we are able to  go  through 

th is  issue of  the two repor ts .   Now – so in  a way th is  very 

same quest ion which had been a t tended to at  an  ear l ie r  10 

point  i t  is  –  i s  be ing brought  back and ja  tha t  is  my 

somewhat  of  a  misgiv ing as you can have a  look at  repor ts .   

But  you need much more fu r ther  de ta i ls  than what  is  wr i t ten 

in  the repor ts .   And that  is  where the quest ion of  

invest igat ion comes in .  

CHAIRPERSON:   Hm.   Let  me ask th is  quest ion.   What  was 

your  understanding at  the t ime you were deal ing  wi th  th is  

issue as to  whether  IPID would be ent i t led to  change the i r  

mind about  recommendat ions that  they may have made in 

an ear l ier  repor t?  Do you remember whether  you had a  20 

v iew or  you d id not  have a v iew about  whether  i f  they have 

submi t ted a repor t  and la ter  on they had a change o f  mind 

about  any recommendat ion and they would be ent i t led to  

then say,  you know we have real i sed that  that  

recommendat ion is  not  susta inable and here is  a  repor t  that  
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re f lects what  we consider  to  be our  f ina l  v iew and 

recommendat ion on the mat ter.  

MR NHLEKO:   But  Chai r  repor t  does not  s tand f rom the  

recommendat ions.   The recommendat ions is  the f ina l  

product  o f  some work that  would have been – that  would 

have been done.   Now – an correc t ly  so you know we kept  

on going back to  th is  quest ion tha t  says okay so you have 

th is  repor t  i t  is  f i led there and i t  is  not  wi thdrawn wi th  the 

Nat ional  Prosecut ing Author i t y  but  the recommendat ions of  

th is  very same repor t  as opposed to the repor t  which came 10 

la ter  which is  now the 18 March are d i f fe rent  – why?  Now 

remember  that  I  had spoken to the quest ion  of  an 

inst i tu t ional  ar rangement  here which says that  the – the 

prosecutors that  the NPA would g ive them as IPID for  an  

example must  a lso be par t  o f  the generat ion of  I  suppose 

any other  repor t  i f  there would be af ter  that .   Because why 

would they be involved in  one repor t  and they are not  

involved in  another  around the same issue? 

CHAIRPERSON:   Hm.  

MR NHLEKO:   That  say – that  is… 20 

CHAIRPERSON:   Ja.   But  my quest ion is ,  are you able to  

say that  a t  that  t ime you had a v iew or  you d id  not  have a  

v iew on whether  IPID was ent i t led to  change i t s  mind on 

par ts  of  a  repor t  or  on i ts  recommendat ions i f  a f ter  they 

have submi t ted a repor t  for  cer ta in  reasons they real i se that  
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the i r  v iew or  recommendat ion would not  be susta inable or  

would not  – i s  not  just i f ied?  Is  that  someth ing that  you 

know that  you d id  have a v iew that  they could do that  or  is  

i t  someth ing – or  you do not  know whether  you had thought  

about  i t  or  you know that  you thought  they could  not  do  

that?  

MR NHLEKO:   I  cer ta in ly  do not  know whether  I  rea l l y  

thought  about  i t  Chai r.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Except  that  for  me the cr i t ica l  quest ion was 10 

resolv ing the issue of  the two repor ts .  

CHAIRPERSON:   Yes.   As you s i t  there now as a mat ter  o f  

pr inc ip le  do you see anyth ing wrong i f  the posi t ion  – i f  you 

were to  be to ld  that  maybe the posi t ion is  that  IP ID would or  

was ent i t led i f  they changed the i r  v iew on a repor t  that  had 

been sent  for  whatever  reason to  change or  to  provide a  

repor t  that  re f lected the i r  rev ised v iew.   What  would you say 

about  that  p ropos i t ion as you s i t  there? 

MR NHLEKO:   And I  th ink that  i s  very hypothet ica l .  

CHAIRPERSON:   Wel l  we have [ ind is t inct  00:11:03]  20 

MR NHLEKO:   Ja but  the – maybe le t  me t ry… 

CHAIRPERSON:   Before you – before you t ry.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Let  me say.  

MR NHLEKO:   Chai r.  
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CHAIRPERSON:   You see wel l  for  me and i t  may be that  fo r  

Mr Hul ley as wel l  as for  Mr Mokhar i  because we are in  the  

legal  profession but  maybe not  fo r  you.   You know for  me 

when I  –  when I  heard evidence last  year  about  th is  repor t  

f rom the IPID wi tnesses my f i rs t  or  one of  my f i rs t  quest ions 

was are they ent i t led to  change the i r  v iew?  Are they 

ent i t led i f  they d iscover  for  example that  the repor t  they 

have sent  in  has a f law are they ent i t led to  – to  convey 

whether  to  the NPA or  to  the Min is te r  to  send a repor t  that  

re f lects the i r  –  the i r  v iew af ter  some in tervening event  has 10 

happened or  af te r  they have had a chance to ref lect  on i t  

because i f  they are ent i t led i t  may be that  that  should be 

the end of  the mat ter?  I f  they are not  ent i t led i t  may be that  

there should be fur ther  quest ions.   Another  quest ion that  I  

ra ised when the IPID wi tnesses were g iv ing ev idence was 

th is  issue of  a l terat ion they are  sa id to  have a l tered a  

repor t .   So I  sa id  wel l  maybe somebody wi l l  expla in  to  me 

and maybe there  is  just  someth ing that  i s  miss ing  for  me 

because you – you –  fo r  me i f  you have a cer ta in  repor t  and 

maybe you – you cross  out  cer ta in  th ings maybe that  i s  20 

a l terat ion i f  you – there is  a  repor t  then you create a  

d i f ferent  document  – another  repor t  that  seems to me i t  is  a 

d i f ferent  repor t  which may have some d i f fe rences wi th  the  

f i rs t  one but  maybe that  i s  technica l  but  i t  is  someth ing that  

I  want  to  understand but  le t  us deal  wi th  that  in  due course.   
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So I  come – I  come back to  s imply the quest ion f i rs t  to  say 

you as you s i t  there do you have a posi t ion on whether  they 

were ent i t led to  –  they would have been ent i t led to  g ive  you 

another  repor t  i f  an  ear l ier  repor t  that  they had done they 

subsequent  thought  there was someth ing wrong about  i t?  

ADV MOKHARI:   Sor ry Chai r  I  do not  know.  

CHAIRPERSON:   Sor ry.  

ADV MOKHARI:   I  just  wanted to  come in  maybe… 

CHAIRPERSON:   Yes.  

ADV MOKHARI:   What  I  say may be of  ass is tance.  10 

CHAIRPERSON:   Yes.  

ADV MOKHARI:   The issue of  whether  IPID was an ent i t led  

to  produce another  repor t .  

CHAIRPERSON:   Hm.  

ADV MOKHARI:   My understanding is  that  i t  is  a  legal  

issue.  

CHAIRPERSON:   Hm.  

ADV MOKHARI:   So Mr Nhleko may g ive h is  v iew as I  

understand the law on the legal  issue i t  does not  mat te r  

what  the wi tness say.  20 

CHAIRPERSON:   Hm.  

ADV MOKHARI :   So i f  the law says someth ing e lse then the  

law says someth ing e lse.   So maybe i f  he can focus on the  

facts h imsel f  then the conclus ion  which is  go ing to  be a  

legal  conclus ion wi l l  then be debated by the commission  
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i tse l f .  

CHAIRPERSON:   Hm.  

ADV MOKHARI:   But  the commission is  now going to  ask 

i tse l f  a  quest ion.   What  does the law say in  respect  o f  

repor ts  which are produced by IPID? 

CHAIRPERSON:   Hm.  

ADV MOKHARI:   Is  IP ID ent i t led  to  p roduce another  report  

which cont radicts  the f i rs t  one and i f  so what  is  the  

author i ty  fo r  that?  So that  is  go ing to  be a debate among 

the lawyers.  10 

CHAIRPERSON:   No,  no I  understand what  you are  saying.   

You wi l l  have not iced that  my quest ion was not  – was 

f ramed wi th  a v iew to get t ing h is  own understanding which  

may be r ight  or  maybe wrong.   The lawyers wi l l  debate 

whether  i t  was r ight  or  wrong af terwards.  

ADV MOKHARI:   Okay now I  understand i t .   Understand 

that .  

CHAIRPERSON:   But  just  h is  own understanding.   Yes.  

ADV MOKHARI:   I  th ink he must  answer the quest ion .  

CHAIRPERSON:   Yes.  20 

ADV MOKHARI:   Because c lear ly,  he must  have had a v iew.  

CHAIRPERSON:   Yes.  

ADV MOKHARI:   And e i ther  r ight  or  wrong he must  have 

had a v iew.  

CHAIRPERSON:   That  is  r ight  yes.  
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ADV MOKHARI:   I  th ink he must  answer the quest ion so 

that  we can move on.  

CHAIRPERSON:   Yes.   Yes.   Thank you.   Thank you Mr  

Mokhar i .    

MR NHLEKO:   I  am so happy I  am not  a  lawyer.  

CHAIRPERSON:   Do not  be sor ry fo r  not  be ing a lawyer.    

MR NHLEKO:   I  w i l l  answer th is  because I  want  to  t ry  and 

pract ica l ise th is  th ing and of  course I  am not  go ing to  be 

legal i s t ic  as you would know I  am not .  

CHAIRPERSON:   Hm.  10 

MR NHLEKO:   I  know noth ing about  law.   A repor t  o f  th is  

nature is  const i tu ted by statements f rom people.   Whether  

wi tnesses or  whatever.   So le t  me g ive you an example.   

CHAIRPERSON:   Hm.  

MR NHLEKO:   I f  you take – you are [ ind is t inct  00:16:32]  a  

repor t  and there is  a  Colonel  Madi longa who then says,  no I  

wi tnessed the ent ry of  the Zimbabwean pol i ce and I  p icked 

up the phone and I  ca l led th is  par t icu la r  person.  

CHAIRPERSON:   I  am sorry Mr Nhleko I  know I  am s topping 

you.  20 

MR NHLEKO:   Okay.  

CHAIRPERSON:   But  I  am t ry ing  to  make sure we make 

progress.  

MR NHLEKO:   Okay.  

CHAIRPERSON:   My quest ion is ,  whether  at  that  t ime you 
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had an understanding of  whether  they were ent i t led  or  not?  

The answer could be yes I  d id  have an understand ing and 

my understanding is  they were  ent i t led under  cer ta in  

c i rcumstances or  my understanding was they were not  

ent i t led.   So that  is  what  I  am asking? 

MR NHLEKO:   No I  th ink the fa i r  answer then to  that  i f  the 

Honourable Chai r  says. . .  

CHAIRPERSON:   Yes.  

MR NHLEKO:   I  should not  t ry  and provide a pract ica l  

example.  10 

CHAIRPERSON:   Yes.  

MR NHLEKO:   Is  that  I  had no v iew.  

CHAIRPERSON:   Yes okay.  

MR NHLEKO:   Yes.   I  had no v iew.  

CHAIRPERSON:   Ja.   Thank you.  

ADV HULLEY SC:   Thank you Mr Chai r.   Now … 

MR NHLEKO:   And could I  a lso suggest  Chai r?  

CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   Another.  

CHAIRPERSON:   Oh another… 20 

MR NHLEKO:   Qu ick break S i r.  

CHAIRPERSON:   Wel l  we are at  seven minutes to  or  n ine  

minutes to  one so another  – I  wanted to  say to  you that  

some people ca l l  i t  a  comfor t  break but  a  previous wi tness 

in  th is  commission long before Corona v i rus and Covid-19 



28 JULY 2020 – DAY 239 
 

Page 94 of 201 
 

sa id could we have an opportuni ty  to  wash hands.   He 

wanted an opportuni ty  to  wash hands.  

MR NHLEKO:   Sani t ise.  

CHAIRPERSON:     So wi th  Covid-19 there is  a  lo t  o f  need 

for  washing hands.   So – so I  th ink – I  th ink in  that  –  there 

are two opt ions depending on your  s i tuat ion.   We can go up 

to  one o ’c lock and then take the break or  i f  the s i tuat ion is  

such that  le t  us stop now we can stop now.   You prefer  

now? 

MR NHLEKO:   Yes.   Yes very much so.  10 

CHAIRPERSON:   Okay no that  i s  f ine.   Let  us take  the 

lunch adjournment  and then we wi l l  resume at  two o ’c lock.    

ADV HULLEY SC:   Thank you Mr Chai r.  

MR NHLEKO:   Thank you.  

CHAIRPERSON:   Okay we adjourn.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    Let  us cont inue and I  wi l l  let  you cont inue 

Mr Hul ley just  now but  I  just  want to see i f  I  can reach a 

certain understanding of  Mr Nhleko’s evidence on some of  20 

the issues we deal t  wi th before lunch.   Would you not  agree 

wi th me Mr Nhleko that  speaking at  in general  or in terms of  

pr inciple that  i t  would make sense i f  the posi t ion was that  

IPID was ent i t led to give you a second report  i f  you want to  

cal l  i t  that  or another report  i f  they had given you that  – they 



28 JULY 2020 – DAY 239 
 

Page 95 of 201 
 

had sent  out  an ear l ier report  on the same subject  but  

subsequent ly they took the view that  they have made a 

mistake in regard to some issues in the f i rst  report .   So 

speaking at  a general  level  would you not  agree wi th  me that  

i t  would make sense i f  the posi t ion was that  they – they were 

able – they were ent i t led to – to  give you another report  

ref lect ing what they considered the ir  f inal  report? 

MR NHLEKO:   Hm.  No thank you very much Chai rperson.   I  

th ink I  t r ied to  deal  wi th th is quest ion ear l ier on by t ry ing to  

make an example.  10 

CHAIRPERSON:   Hm.  

MR NHLEKO:   And the Honourable Chair  fe l t  perhaps… 

CHAIRPERSON:   I  stop you – did I  stop you? 

MR NHLEKO:   Exact ly.   No,  no he fel t  that  I  should not  okay.  

CHAIRPERSON:   Oh okay.   Okay.  

MR NHLEKO:   I  am being diplomat ic Chai r.    

CHAIRPERSON:   Okay yes.  

MR NHLEKO:   I  am t rying the most  impossible.   Because I  

was t ry ing i l lustrate this point  to  say i f  you talk  of  an 

invest igat ion report  an invest igat ion report  is made up of  a  20 

number of  components.   You know i t  would be statements,  i t  

would be many other th ings and so on.   But  there could be a 

ci rcumstance where somebody who has – who has made a 

statement turns around and says,  no I  to ld a l ie.   In fact ,  that  

th ing is not  t rue.   So I  am now withdrawing my statement.   
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You know.  I  said that  Mr so and so stole a goat ,  r ight?  But  

in actual  fact  I  d id not  see him steal ing a goat  and therefore 

i t  is not  t rue.  

CHAIRPERSON:    I  thought i t  was him but  I  th ink i t  was 

somebody e lse now.  

MR NHLEKO:   You know i t  could be that .   Now that  is a 

mater ia l  factor and that  mater ia l  factor is bound to inf luence 

your conclusion.  

CHAIRPERSON:   Hm.  

MR NHLEKO:   Right .   So I  am veering away f rom what 10 

Senior Counsel  Mokhari  referred to as the legal  quest ion.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Ent i t lement versus not  being ent i t led and so 

and so.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   I  am staying away del iberately f rom that  but  I  

am providing this  pract ical  example because I  am t rying to 

say that  i f  you were an invest igator and certain statements 

change and people wi thdraw that  is  bound to inf luence your 

conclusion.  20 

CHAIRPERSON:   Hm.  

MR NHLEKO:   So f rom a pract ical  point  of  v iew i t  does make 

sense to do so.   Then you wi l l  have a d i fferent  report  which 

would then also refer to the f i rst  report  as being changed or 

annul led for these part icular reasons.  



28 JULY 2020 – DAY 239 
 

Page 97 of 201 
 

CHAIRPERSON:   Okay no that  is f ine.   Wel l  that  is  in l ine 

wi th my own sense of  what I  would expect  to be possible  

because otherwise i f  they were not  as a matter  of  pr inciple 

ent i t led to  g ive you a revised report  or another  report  

ref lect ing thei r  la test  posi t ion you could have a si tuat ion 

where you as the Minister end up making a decision for  

example that  somebody must be subjected to discipl inary 

hearing on something which is based on something that  had 

al ready real ised was f lawed and actual ly I  would suggest  

that  i f  af ter you have made -  i f  they did not  br ing this to  10 

your at tent ion by way of  saying,  look we have – we made a 

mistake this is – th is is our view now we have ref lected bla,  

bla,  b la and you made a decis ion and maybe that  decision 

was chal lenged and so on and so on successful ly and you 

got  to know that  they did real ise that  they had made a 

mistake but  they did not  br ing this to your at tent ion i t  

appears to me you would have grounds to be angry wi th  

them.  To say,  why did you let  me make a decision on the 

basis of  something you had real ised was a mistake?  You 

understand? 20 

MR NHLEKO:   Yes I  understand you Chai r.  

CHAIRPERSON:   So – so i t  – I  th ink therefore what th is 

conversat ion between you and me reveals is that  you and – 

you and I  th ink that  as a matter  of  common sense there 

would be nothing wrong in pr inciple  wi th changing a report  or 
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updat ing i t  or whatever you cal l  i t  i f  there are certain th ings 

that  might  have happened.  I t  might  be that  i t  depends what 

i t  is that  has happened.  

MR NHLEKO:   Exact ly.  

CHAIRPERSON:   You know but  in  pr inciple we f ind nothing 

wrong with the idea of  being able to say,  I  have real ised 

there is something wrong in the f i rst  report  th is is what I  am 

now saying.  

MR NHLEKO:   I  can perhaps t ry and elaborate on th is point .  

CHAIRPERSON:   Ja.  10 

MR NHLEKO:   Chairperson.   Just  make a one formulat ion.   

Suppose I  am wri t ing a report  to the Uni ted Nat ions about  

th is commission.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   There is a di fference i f  in the formulat ion say 

indeed the commission said and they check him in wearing a 

red sui t  and whi te  takkies.   

CHAIRPERSON:   Hm.  

MR NHLEKO:   That  formulat ion is di fferent  f rom indeed the 

commission said but  i t  no chai rperson.   Now you are l ikely to  20 

arr ive at  two di fferent  conclusions then.   The one conclusion 

is that  yes the commission had a chai r.   I t  is debatable 

whether the sui t  that  he was wear ing was indeed red and 

was he wearing takkies.   That  is something else.   You know.  

But  i t  is a mater ia l  factor to then say the chai r  was not  there 
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but  the commission sat  and funct ioned.   He d id then quest ion 

the legi t imacy of  the st ructure i tsel f .   So i t  is – for me just  to 

you know of  course elaborat ing on th is point  and the 

engagement you know the Chair  and the Honourable Chair  is 

having and I  th ink that  would be dist inct ive kind of  factor  

real ly.   So I  agree wi th that .  

CHAIRPERSON:   Ja.   No I  th ink we are on the same page 

because just  to make another example.   I f  you when you 

were Minister prepared a report  and to submit  to cabinet  and 

af ter you have submit ted i t  you real ise that  there was qui te  10 

some f law or  ser ious f laws or something l ike that  you ought  

to be ent i t led to replace i t  wi th one that  you are happy wi th.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   You know that  is the pr inciple.   Then of  

course in the context  of  th is and I  th ink Mr Hul ley can take i t  

f rom there in the context  of  th is we need to get  to the actual  

al terat ions to say,  let  us go to the so cal led al terat ions and 

see  

1.  I f  there are al terat ions or  

2.  What was the basis for di fferent  al terat ions or di fferent  20 

recommendat ions or whatever else was di fferent? 

And then deal  wi th that .   But  before we do so Mr Hul ley may 

I  a lso put  th is and hear what you have to say Mr Nhleko.   As 

far as recommendat ions are concerned insofar as they 

re lated to – they may have related to cr iminal  conduct  that  



28 JULY 2020 – DAY 239 
 

Page 100 of 201 
 

was for the NPA to decide,  is that  correct? 

MR NHLEKO:   Yes.  

CHAIRPERSON:   That  had nothing to do wi th you in terms of  

how they decide but  they had to decide that .   But  insofar as 

matters of  a  d iscipl inary nature were concerned that  fe l l  

wi th in your sphere of  operat ion you had to decide whether  

somebody needed to be discipl ined or not ,  is that  r ight? 

MR NHLEKO:   No correct ly so Chai r.  

CHAIRPERSON:   But  am I  also correct  that  you were not  

bound by the recommendat ions of  IPID in terms of  those – in  10 

terms of  their  recommendat ions on discipl inary matters you 

would have been ent i t led to look at  the mater ia l  and make up 

your own mind,  disagree wi th the ir  recommendat ion i f  you 

did not  th ink i t  was sound, arr ive at  your own decis ion?  Or 

is the posi t ion that  once they had made a recommendat ion 

you did not  have an opt ion you had to implement the ir  

recommendat ion? 

MR NHLEKO:   No I  th ink i t  should be remembered Chai r  that  

as an employer you – you have both the administ rat ive and 

inst i tut ional  duty to uphold the image of  the inst i tut ion.   So i f  20 

for  an example one of  your  employees is  – is facing cr iminal  

charges out  there let  me make speci f ic that  example and so 

on.   From an inst i tut ional  point  of  v iew something has got  to  

be done about that  because there are issues of  image, there 

are issues of  repute,  there are other  issues of  course re lated 
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to that  and so on.   So as an employer you would also have to 

look into that  wi thout  necessari ly saying,  you are pursuing 

cr iminal  charges because cr iminal  charges are things that  

happen out  there and so on.   And once those matters would 

have been sorted you wi l l  see how you then deal  wi th that  

part icular matter.   So I  am not  sure whether that  would 

sat isfy for an example this issue because i t  is a very – some 

sort  of  a th ing d ivide i f  I  may put  i t  that  way?  Because 

cr iminal i ty is being pursued somewhere else by a reputable 

inst i tut ion such as the NPA.  But  there are issues then about 10 

the nature of  the employment and the inst i tut ion that  wi l l  be 

heading.  

CHAIRPERSON:   Yes but  that  was not  my quest ion.   My 

quest ion is,  was your understanding at  the t ime that  you 

were bound by IPID’s recommendat ions as far as disc ipl inary 

matters were concerned?  Namely i f  they made a 

recommendat ion that  somebody must  be discipl ined or they 

made a recommendat ion that  somebody should not  be 

discipl ined was your understanding that  you were bound to 

implement the ir  recommendat ions or  was your understanding 20 

that  you were not  bound this was simply a recommendat ion 

you are ent i t led to arr ive at  your own decision which could 

be that  I  d isagree wi th th is recommendat ion,  th is is what I  

am going to do? 

MR NHLEKO:   I t  – I  suppose i t  would real ly depend on the 
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mater ia l  factors involved but  recommendat ions are to be 

taken ser iously.   That  would be my point  of  emphasis and so 

on.   And then take i t  on f rom there.  

CHAIRPERSON:   Wel l  let  me t ry th is.   Would your at t i tude 

have been that  you would take IPID’s recommendat ions on 

discipl inary matters ser iously but  you would feel  f ree to  

depart  f rom them or not  to fo l low them where you fel t  that  

they were – they were wrong?  I  am trying to see to what 

extent  – what was the ir  p lace in your decision making? 

MR NHLEKO:   Yes but  the… 10 

CHAIRPERSON:   Because f rom what you say we can 

exclude the possibi l i ty that  you thought they meant nothing 

you could ignore them.  That  is not  what you are saying?  

You are saying they need to be taken ser iously.  

MR NHLEKO:   You could – you could not .  

CHAIRPERSON:   Yes but  – but  I  am explor ing the possibi l i ty 

whether taking them seriously meant that  as far  as you 

understood the posi t ion you must  implement them al l  the 

t ime i rrespect ive of  your  view of  them or whether  you are 

saying I  would take – I  would implement them unless I  fe l t  20 

st rongly that  they were wrong.  

MR NHLEKO:   Look I  would implement them.  I  would 

def in i te ly implement them but  you know earl ier on I  was just  

th inking about how the Honourable Chai r  was saying there is  

a cont radict ion between taking something ser iously but  being 
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f ree to do something else in the opposi te you know.  So – 

but  nevertheless I  would take them seriously and of  course 

implement them.   Now any other  matter that  wi l l  ar ise 

thereaf ter you know of  mater ia l  value for an example wi l l  

ar ise out  of  the process.   Ja for [ ind ist inct  00:15:53]  say you 

could have a si tuat ion where a part icular ex-employee is 

being accused of  XY and Z okay but  then as and when the 

discipl inary process is unfolding i t  is then discovered that  

basical ly th is part icular human individual  is not  as gui l ty as 

suggested for lack of  a  bet ter word real ly.   So that  is why I  10 

always stress – say Honourable Chair  the quest ion of  the 

process.   A disc ipl inary process ext remely important  and i t  

has to be fol lowed at  a l l  mater ia l  t imes so that  you know you 

give an opportuni ty to an accused person to clear himsel f  or  

hersel f  but  also put  matters out  there in the open.  I f  there is 

exonerat ion there is  exonerat ion.   I f  there is  not  there is not  

i t  is a d i fferent  matter al together.    

CHAIRPERSON:   Okay thank you.   Mr Hul ley.  

ADV HULLEY SC:   Thank you Mr Chai r.   The quest ion of  and 

we wi l l  return to some of  the issues that  have been raised by 20 

the Chai rperson at  some stage.   But  for present  purposes I  

am t rying to understand some of  your ear l ier answers and I  

th ink I  do but  there is some disagreement or might  be some 

disagreement between me and my – the rest  of  my team as 

to what your answer actual ly is.   I f  I  understand correct ly 
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before you decided to refer the matter to Werksmans for  

their  assessment  you had not  at  that  stage actual ly gone 

through a process of  conduct ing an analysis  between the 

f i rst  report ,  the second report  and the docket .   Now I  am 

speaking about you personal ly.  

MR NHLEKO:   No but  Chair  we do not  have to be 

individual ist ic about  th is.   The fact  of  the matter is that  as 

Minister of  Pol ice then I  was heading an inst i tut ion cal led 

Minist ry.   So you cannot have the emphasis on you 

personal ly.   Did you do this and so?  I  mean the fact  of  the 10 

matter is th is.   Certain matters were brought to the fore.   

Ident i f ied you know ideal ly as they should have been.  You 

put  them to a process and you say establ ish the facts around 

this.   You know.  Now  

CHAIRPERSON:   Ja.   Wel l  you see Mr Nhleko I  know – I  

know I  am interrupt ing you whi le you are in the middle of  

your answer.  

MR NHLEKO:   No,  no you did not .  

CHAIRPERSON:   Oh you actual ly done.   Okay.  

MR NHLEKO:   I  just  stopped there.   I  just  stopped. 20 

CHAIRPERSON:   No,  no you see as I  have said ear l ier,  we 

wi l l  make bet ter progress i f  you just  answer the quest ion.   I f  

the quest ion is had you yoursel f  personal ly conducted the 

analysis and the answer is you had not  you just  say I  had 

not .   And i f  you want to add but  I  had staff  who had done so 
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for me they gave me execut ive summaries that  is what I  have 

looked at  that  is f ine.   Then we make progress.   Okay.    

MR NHLEKO:   Okay.  

CHAIRPERSON:   From what you – f rom what you have said 

i t  seems to me that  you might  not  have yoursel f  done that 

analysis but  there were staff  in your Min ist ry who had done 

that  and you had the benef i t  of  that .   Is that  correct? 

MR NHLEKO:   Right .  

CHAIRPERSON:   Ja okay.  

ADV HULLEY SC:   Is that  in fact  correct  Si r? 10 

MR NHLEKO:   I t  is correct  Si r.  

ADV HULLEY SC:   Okay so you had staff  who had conducted 

the analysis.  

MR NHLEKO:   Hm.  

ADV HULLEY SC:   Compared the f i rst  report  to the second 

report  and compared both of  those against  the docket? 

MR NHLEKO:   Right  correct ly so.  

ADV HULLEY SC:   And they came to the conclusion of  that  

what had happened?  Or let  me ask you,  what was thei r  

conclusion? 20 

MR NHLEKO:   No the conclusion was simple.   There was 

further work that  needed to be undertaken insofar  as the 

issue of  the two reports.   And that  is where the issue of  – 

that  is where the issue of  the – I  th ink about  the six  sort  of  

areas of  focus came in.   To then say look these are the 
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matters that  would have to be looked into to  clar i fy th is  

quest ion.  

CHAIRPERSON:   No when you say areas of  focus are you 

referr ing in fact  to the ul t imate quest ions that  were put  to  

Werksmans to say? 

MR NHLEKO:   Exact ly.  

CHAIRPERSON:   Invest igate these issues.  

MR NHLEKO:   Exact ly.  

CHAIRPERSON:   Okay.  

ADV HULLEY SC:   Thank you Mr Chai r.   So a report  had 10 

been – presumably report  or an execut ive summary or 

something had been prepared which was given to  you to 

consider as the Minister which deal t  wi th the quest ion of  

whether – of  the comparison between the two reports and 

the docket  and suggested to you that  there was addi t ional  

work that  needed to be done and that  should be – and that  is  

one of  the reasons why you decided to refer the matter to 

IPID – ag pardon me to Werksmans? 

MR NHLEKO:   Right .  

ADV HULLEY SC:   Now could you just  bear wi th me.  And 20 

the people that  have conducted this assessment are we 

referr ing here to the Reference Group, are we referr ing to 

some legal  advisors or are we referr ing to somebody other 

than ei ther of  those two? 

MR NHLEKO:   I t  is  a  combinat ion real ly.   The Reference 
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Group did whatever work i t  would do.   I t  would br ing the 

resul t  of  the work but  of  course you know that  is then wi thin 

the Minist ry and we would a lso s i t  and go through I  mean 

such reports.  

ADV HULLEY SC:   Sorry did you – the people who compi led 

the Execut ive Summary or a report  which pointed out  that  

they had conducted an analys is of  the two IPID reports  and 

they had conducted analysis  of  the docket  and they fel t  that  

there was addi t ional  work to be done.  I  am looking for the 

ident i ty  of  that  person,  persons or body?  Now you say i t  is  a 10 

combinat ion I  suggest  to  the Reference Group, I  suggest  

wi th the legal  advisor.   You say i t  is a combinat ion.   A 

combinat ion of  what?  The Reference Group and the legal  

advisor? 

CHAIRPERSON:   I  th ink he is saying that  people f rom 

di fferent  un i ts in the Minist ry did some work – wel l  I  do not  

know i f  there was a document that  u l t imately was supposed – 

was g iven to you.   A single document or whether there may 

have been di fferent  documents f rom di fferent  people.   Is that  

something you are able to remember or is that  something 20 

you are not  able to remember? 

MR NHLEKO:   I t  is  possible that  in certain  instances there 

would be a document but  by and large we would have a 

discussion and strategy sessions for  an example.  

CHAIRPERSON:   Ja.   Ja.  
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MR NHLEKO:   To look into reports and var ious issues.  

CHAIRPERSON:   Ja.   Ja.  

MR NHLEKO:   And so they then take i t  you know fol low i t  on 

f rom there.  

CHAIRPERSON:   Yes.   Ja.   Okay.  

ADV HULLEY SC:   I f  I  might  take you to your aff idavi t  which 

is to be found in LEA1 at  page – this is Exhibi t  YA – Sorry 

Y8[A]  Mr Chai rperson.   And the relevant  port ion.  

CHAIRPERSON:   Is that  – that  is his aff idavi t?  

ADV HULLEY SC:   That  is correct .   The relevant  port ion is at  10 

page 28.    

CHAIRPERSON:   Yes just… 

MR NHLEKO:   Is i t  28 of  my aff idavi t  or your 28? 

ADV HULLEY SC:   Correct .  

CHAIRPERSON:   Is 28 the paragraph or the page? 

ADV HULLEY SC:  28 is the page number Mr Chai r.  

CHAIRPERSON:   That  means i t  is  the red numbers at  the 

top.  

ADV HULLEY SC:   Top r ight  hand corner.    

CHAIRPERSON:   Yes cont inue Mr Hul ley.  20 

ADV HULLEY SC:   I f  we can start  in fact  Mr Chairperson on 

the preceding page at  page 27 at  the foot  of  that  page at  

paragraph 75.   You say that :  

“The Reference Group in deal ing wi th the unlawful  rendi t ion 

of  Zimbabwean Nat ionals ident i f ied that  there was an 
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invest igat ion report  by IPID conducted ear l ier and signed off  

on the 22 January 2012.  I t  a lso ident i f ied that  there was 

another report  by IPID soon af ter  Mr Robert  McBr ide had 

assumed his – assumed funct ion as Execut ive Di rector of  

IPID in March 2012.  The predicament wi th th is was that  

there were now two reports on the same subject  matter of  

the rendi t ion of  the Zimbabwean Nat ionals each report  wi th 

recommendat ions that  were in  cont radict ion wi th one 

another. ”    

Save the last  recommendat ion on both reports the in i t ia l  10 

report  by the Reference Group on page 7 – sorry on the 

fol lowing page paragraph 76 is:  

“The in i t ia l  report  by the Reference Group and also pointed 

out  to the ser iousness of  th is matter the report  pointed to the 

violat ion of  the Ext radi t ion Act ,  the Afr ican Union Protocol  

and the Uni ted Nat ions Convent ion among others.   I t  must  

also be remembered that  the cr iminal  just ice cluster  was 

also seized wi th the matter in 2012 as this matter at t racted 

media and publ ic  interest  af ter the expose by the Sunday 

Times Publ icat ion.   In 2014 when I  appeared on SABC Talk 20 

Channels for the Presentat ion of  Crime Stat ist ics the show 

anchor wi th a sudden quest ion on rendi t ions and asked me 

to why discipl inary steps were not  being inst i tuted against  

senior pol ice off ic ia ls such as Genera l  Dramat and others as 

they were impl icated in the said report .   I  undertook r ight  
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there and then that  I  was going to fo l low up on the said 

complaint .   Given al l  these matters as they were brought to 

the fore you say I  fe l t  the need for more detai led 

invest igat ion to c lar i fy ourselves on these issues.   I  then 

proceeded to appoint  Werksmans At torneys to conduct  the 

invest igat ion. ”  

 Now there is no ment ion is th is then about the fact  

that  you had received ei ther an Execut ive Summary,  a  

memorandum or even discussion f rom – f rom anybody not  

even f rom the Reference Group.   The only reference to the 10 

Reference Group over here is about  the fact  that  the 

Reference Group had spoken about  the Dramat invest igat ion.  

CHAIRPERSON:   Mr Hul ley I  am very keen for us to get  to 

what the al terat ions were.  

ADV HULLEY SC:   I  am too.  

CHAIRPERSON:   Yes.   We must t ry and f in ish today.   This 

wi tness we – we – was going to test i fy yesterday and af ter  

that  there would have been cross-examinat ion of  Mr 

McBride.  

ADV HULLEY SC:   Yes.  20 

CHAIRPERSON:   And we took the whole of  yesterday.   We – 

I  thought we would f in ish before lunch.   We are now af ter 

lunch.   We have got  to get  to the real  issues.  

ADV HULLEY SC:   What I  want to  do wi th your – wi th the 

Chair ’s leave.   I  want  to obviously get  into the report  – the 
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two reports and I  wi l l  produce the two reports.   The thing 

that  I  am anxious about of  course is that  i f  the wi tness had 

not  considered – done an assessment of  the two reports then 

everything he tel ls af ter  that  is  real ly based upon what the 

Werksmans Report  has said as opposed to what he himsel f  

had done.  So I  am just  anxious but  I  wi l l  get  into the report  

Mr Chai r.  

CHAIRPERSON:   I  am sorry I  th ink just  br ing your 

microphone closer I  missed some of  the things you are 

saying.  10 

ADV HULLEY SC:   Pardon me Mr Chai r.  

CHAIRPERSON:   Yes.   Yes.  

ADV HULLEY SC:   What I  – the point  I  am making Mr Chair  

is that  I  am anxious to get  into the reports provided that  the 

wi tness is  h imsel f  done an assessment of  the reports pr ior to  

Werksmans otherwise i f  i t  is the – i f  h is assessment is based 

upon what Werksmans has done or  said then Werksmans are 

the people that  I  must  speak to and Mr July is coming to 

test i fy about  that .   But  for th is wi tness and I  understand that  

the wi tness has test i f ied that  he endorsed or accepted the 20 

report  and we wi l l  deal  wi th that  in a moment.   But  at  th is  

stage I  am just  anxious to f i rs t  ascertain the wi tness’ 

response of  whether he himsel f  had done or  even been 

advised on the assessment that  had been conducted 

between the two reports before we get  into the reports.  
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CHAIRPERSON:   Wel l  I  can understand I  understood ear l ier 

on when you asked him about  whether he had personal ly 

done the analysis  that  you talked about but  I  am not  sure 

how important  that  th is issue is.   He took the view that  there 

was an al terat ion of  a certain report ,  of  the f i rst  report  and 

he took the view that  c i rcumstances were such that  there 

should be further  invest igat ion and i t  seems to me that  we 

are taking long to get  into . . . [ intervenes]   

ADV HULLEY SC:   Sure.  

CHAIRPERSON:   . . .exact ly what was di fferent  between the 10 

two reports.   So I  th ink let  us get  there as soon as possible.  

ADV HULLEY SC:   Thanks,  Mr Chai r.  

CHAIRPERSON:   Ja.  

ADV HULLEY SC:   I f  you would not  mind.   We are just  

deal ing wi th th is one issue of  . . . [ indist inct ]  . . . [ intervenes]   

CHAIRPERSON:   Ja,  okay.  

ADV HULLEY SC:   So what I  am get t ing at  Mr Nhleko,  is that  

in your explanat ion,  in fact ,  qui te a substant ia l  explanat ion,  

you ment ioned. . .  you have made no ment ion at  al l  of  

receiving input  f rom the Reference Group or f rom any other 20 

body,  made ment ion to the analyses that  was done between 

the two reports,  other than to ident i fy that  there were two 

di fferent  reports.  

MR NHLEKO:   A report  is produced by the Reference Group.   

They br ing i t  over to  me in terms of ,  you know, in terms of  
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what  i t  is  that  they have found.   And the report  is  ent i t led 

minist ry. . .  no,  i t  is a report  to advise the minist ry on good 

governance procedures and inter-governmenta l  lay 

protocols.   Excuse me.  [ throat  c lear ing]   I  need some water.   

My apologies Chair  for . . . [ intervenes]   

CHAIRPERSON:   There should always be water next  to the 

wi tness.   I  th ink . . . [ intervenes]   

MR NHLEKO:   I  meant pure water.  [ laughs]  

CHAIRPERSON:   [ laughs]  

MR NHLEKO:   Probably Chai r.   [ laughs]   And so in the report  10 

. . . [ intervenes]   

CHAIRPERSON:   Mr Nhleko . . . [ intervenes]   

MR NHLEKO:   The report  is t i t led the . . . [ intervenes]   

CHAIRPERSON:   We have got  other  water.   [ laughs]  

MR NHLEKO:   [ laughs]   My apologies there Chai r.  

CHAIRPERSON:   Are you thinking of  is iZulu?  Because in 

is iZulu there is water  that  is  descr ibed in  a certain way.  

[ laughs]  

MR NHLEKO:   [ laughs]   I  know that  Chai r.   I  know.  

CHAIRPERSON:   You know what I  am talking about? 20 

MR NHLEKO:   Yes.  

CHAIRPERSON:   That  is not  what you mean? 

MR NHLEKO:   No,  that  is not  what I  mean. [ laughs]  

CHAIRPERSON:   [ laughs]   Okay I  th ink somebody wi l l  br ing 

you water.  
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MR NHLEKO:   No,  i t  is f ine.  

CHAIRPERSON:   We can cont inue.  

MR NHLEKO:   We can proceed in the matter.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Thank you very much, Chai r.   So the report  by 

the Reference Group is ent i t led the. . .  i t  is t i t led,  sorry.   I t  is 

a report  to  advise the minister on good governance 

procedures and inter-government  and protocols,  nat ional  

legislat ion,  and the legal i ty of  the deportat ion of  the 

Zimbabwean nat ionals by DPCI.   So. . .  (Thank you very 10 

much, si r. )   So in thei r  report ,  they go into a number of  

issues.  

CHAIRPERSON:   Sorry,  is  there something for the wi tness to 

sani t ise the bot t le  wi th there or not?  I  th ink somebody must  

just  sani t ise.   I  do not  want the wi tness to later complain that  

he came to the Commission f ree of  Covid and he lef t  the 

Commission wi th Covid.   [ laughs]  

MR NHLEKO:   [ laughs]   No,  thank you.   I  am blessed that  my 

bot t le has been sani t ised by a reverend.  

CHAIRPERSON:   [ laughs]  20 

MR NHLEKO:   Or a pr iest .    

CHAIRPERSON:   I t  is blessed water  Mr Nhleko.   [ laughs]  

MR NHLEKO:   [ laughs]   Thank you very much.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   So that  is what the report  says.   But  in the 
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br ief ing,  they then point  and they said,  “Look,  there are 

these issues of  the quest ion of  the two reports that  needs to  

be looked into”.  

 And I  th ink ear l ier on,  we have spoken to the ent i re  

process in terms of  what t ranspi red then,  the communicat ion 

between mysel f  and Mr McBride and so on around these 

part icular matters.  

 Now.. .  and by the way,  as a matter  of  pr inciple f rom the 

corporate governance point  of  v iew, I  d isagree wi th the 

posi t ion that  Mr Hul ley seems to be advancing.  10 

 There is no way that  Werksmans would have 

commissioned themselves.   There is no way.   They did not  

act ivate themselves.   The actual  t r igger is. . .  was mysel f  as 

the minister there.  

 Now they were doing that  work on behal f  of  the Minister  

of  Pol ice as per the ident i f ied Terms of  Reference.   So we 

should not  create an impression that  when we refer to a 

Werksmans report  is because I  have talked about  the 

Werksmans report  out  of  thei r  own vol i t ion.   They just  went 

into that  minist ry port fo l io of  pol ice and just  did th is k ind of . . .  20 

kind of  work and so.  

 Now,  I  am referr ing to pr inc iples of  corporate 

governance because I  th ink in there,  the factors that  you 

then as the pr inciple in the inst i tut ion,  you take ownership of  

that  report  and the recommendat ions and you,  you know, 
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take i t  on f rom that  po int  of  v iew.  

 And so. . .  correct ly so Honourable Chai r.   I  am of  the 

view and I  fu l ly agree wi th th is posi t ion that  says,  let  us then 

look into what is th is work that  was done in re lat ion to the 

quest ion of  the two reports.  

ADV HULLEY SC:   Thank you,  Mr Chai r.  

CHAIRPERSON:   Wel l ,  Mr Hul ley.   I f  you do not  get  in to that ,  

Mr Nhleko is going to start  to bel ieve in that  you are running 

away f rom . . . [ intervenes]   

ADV HULLEY SC:   Yes.  10 

CHAIRPERSON:   . . . in deal ing wi th that .  

ADV HULLEY SC:   Indeed.  

CHAIRPERSON:   Because I  th ink ear ly in the morning,  he 

made a suggest ion that  you want us to go into that  report  

and you are not  get t ing there.   [ laughs]  

ADV HULLEY SC:   I  part icular ly get  to. . .  just  to the Terms of 

Reference which appear . . . [ intervenes]   

CHAIRPERSON:   But  before you get  to the Terms of 

Reference Mr Hul ley.   Let  me deal  wi th th is.   Mr Nhleko 

. . . [ intervenes]   20 

MR NHLEKO:   I  hear the Chai rperson.  

CHAIRPERSON:   Now the one thing that  we know is  that  in 

the second report  wi th regard to General  Dramat and is i t . . .  

and General  S ibiya?  I  am not  sure.  

MR NHLEKO:   Yes.  
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CHAIRPERSON:   Their  recommendat ion was that  there no 

cr iminal . . .  there should be no cr iminal  prosecut ion.   There 

should be no discipl inary act ion.   Is that  r ight? 

MR NHLEKO:   Yes . . . [ intervenes]   

CHAIRPERSON:   [ Ind ist inct ]   

MR NHLEKO:   . . . that  is what was said.  

CHAIRPERSON:   Okay.   Al r ight .   But  in the f i rst  report ,  the 

recommendat ion included that  they should be charged 

cr iminal ly and there should be disc ipl inary act ion wi th  regard 

to them . . . [ intervenes]   10 

MR NHLEKO:   Correct  so.    

CHAIRPERSON:   . . .as wel l .  

MR NHLEKO:   Yes.  

CHAIRPERSON:   And others.  

MR NHLEKO:   H’m.  

CHAIRPERSON:   Ja.   Now, on i ts own, based on our  

previous. . .  my previous interact ion wi th you ear l ier on,  I  take 

i t  that ,  on i ts own,  that  should not  be a problem in terms of  a 

general  pr inciple.  

MR NHLEKO:   H’m.  20 

CHAIRPERSON:   So what may have made you th ink that  

there might  be something untoward here.   There is  

something that  needs further invest igat ion,  might  wel l  be 

what else was changed.  I f  you cal l  i t  change.  Is that  r ight? 

ADV HULLEY SC:   Yes,  that  is correct .  
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CHAIRPERSON:   Yes.  

ADV HULLEY SC:   That  is correct .  

CHAIRPERSON:   With us going into the report  wi thout  us 

going into the report ,  are you able to say,  “Look,  for 

example,  for me in regard to the f i rst  report ,  th is is what they 

had said but  in the second report  that  was no longer there”.   

That  seems to be qui te  important  to me.  I  am saying,  you 

can deal  wi th that  wi thout  going to the report  i f  you are able 

to but  i f  you want to go into the report  and say one,  two,  

three and other th ings that  worr ied me about th is.  10 

MR NHLEKO:   H’m.  Honourable Chai r,  I  would venture to  

say that  we would have to zoom straight  into the table that  

we have provided.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Because the table we have provided,  then tel l  

you . . . [ intervenes]  ‘  

CHAIRPERSON:   Yes.  

MR NHLEKO:   . . . th is is what was said in th is part icular 

report .  

CHAIRPERSON:   Yes.  20 

MR NHLEKO:   And this is what appeared to be an al terat ion 

on this other end and so on.  

CHAIRPERSON:   Yes.   Shal l  we go there Mr Hul ley?  And 

then please,  do not  forget  the quest ion you wanted to ask.  

ADV HULLEY SC:   Yes.  
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CHAIRPERSON:   I  just  wanted us to cross this r iver  at  th is  

stage.   Which one? 

ADV HULLEY SC:   We have got  to go to Bundle Y8A.   Sorry.   

Pardon,  Mr Chai r.   I t  is LEA now 1.  

CHAIRPERSON:   Bundle? 

ADV HULLEY SC:   LEA(1)  

MR MOKHARI SC:   Actual ly,  we do have. . .  i t  depends.   We 

do in his own aff idavi t ,  he has put  a table.   Unless i f  you 

want to refer to something else? 

CHAIRPERSON:   In h is own aff idavi t?  10 

MR MOKHARI SC:   In his own aff idavi t .  

CHAIRPERSON:   Ja,  what page? 

MR MOKHARI SC:   I t  starts at  page . . . [ intervenes]   

CHAIRPERSON:   Ja,  I  thought I  have seen i t  in his aff idavi t  

too.  

MR MOKHARI SC:   Yes.   I t  is page 50.  

CHAIRPERSON:   The red numbers? 

MR MOKHARI SC:   The red number at  the top.  

CHAIRPERSON:   F ive,  zero.   Okay.   Yes.   No.  

MR MOKHARI SC:   Yes,  i t  is at  zero,  f ive,  zero.  20 

CHAIRPERSON:   Thank you.   Thank you,  Mr Mokhari .  

MR MOKHARI SC:   Yes,  that  is where i t  starts,  paragraph 

150.  

CHAIRPERSON:   Yes.  

MR MOKHARI SC:   Yes.  
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CHAIRPERSON:   Okay.   At  page 50,  there i t  says “delet ion 

of  evidence f rom the f i rst  report ” .   And then on the lef t  

column i t  is IPID Report  1.   On the second column i t  is IPID 

Report  2.    

MR NHLEKO:   In reference to that  Chai r,  meaning IPID 

Report  1 is 22 January.  

CHAIRPERSON:   Yes,  yes,  yes.  

MR NHLEKO:   And IPID Report  2 . . . [ intervenes]   

CHAIRPERSON:   Is the . . . [ indist inct ]   

MR NHLEKO:   . . . is 18 March.  10 

CHAIRPERSON:   . . .18 March.   Yes.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Yes,  that  is my understanding of  i t .   Mr 

Hul ley,  do you want to . . . [ intervenes]   

ADV HULLEY SC:   Thank you,  Mr Chai r.  

CHAIRPERSON:   . . . take i t  and run wi th i t .  

ADV HULLEY SC:   I f  I  understand you correct ly s i r.   What 

you have done over here is,  you have basical ly cut  f rom the 

report  of  Werksmans and you have paste into your  aff idavi t .   

Would that  be correct? 20 

MR NHLEKO:   Yes,  that  is correct  your Honourable Chai r.  

ADV HULLEY SC:   And there has been no. . .  you have not  

added or deleted f rom the Werksmans report  or thei r  

assessment?  In other words,  you have accepted lock,  stock 

and barrel?  
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MR NHLEKO:   No,  I  have not  deleted anything.  

ADV HULLEY SC:   Okay.   So let  us consider i t  at  the top of  

page 51.   On page 50,  you start  wi th the analyses but  there 

is no analyses that  appears on page 50.   Page 51 is where 

the analyses begins.   Would you l ike to take us through i t .  

MR NHLEKO:   No,  thank you very much Honourable 

Chairperson.   What I  would at tempt  to do.   I  would deal  wi th 

the column on the f i rst  report  and then take that  let ter then 

across to the second report .  

CHAIRPERSON:   Yes.  10 

MR NHLEKO:   The. . .  on the f i rst  co lumn, the f i rst  report ,  the 

report  of  the 22n d of  January,  on page 9 which is a statement 

by a. . .  I  th ink a colonel  at  the t ime, Ndanduleni  Richard 

Madi longa.   

CHAIRPERSON:   H’m? 

MR NHLEKO:   That  the law states as fol lows in the relevant  

paragraphs:  

“Superintendent Ncube told him that  he was going to 

Pretor ia to meet General  Dramat.   He said to him that 

maybe he knew about the ch ief  superintendent who 20 

had been murdered.    

He said that  the suspects who were in Gauteng and 

he had organised wi th General  Dramat to assist  them 

in t racing the suspects. . . ”  

 That  paragraph stays the same on the second report .   
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The second paragraph in  the f i rst  report ,  then goes on and i t  

says:  

“He wi l l  state that  he told Superintendent Ncube that  

he has to ver i fy wi th his seniors about  the 

arrangements.  

He was g iven a number of  General  Dramat  by 

Super intendent Ncube.  He cal led Colonel  

Ratsonani (?)  [00:13:42]  to ver i fy the informat ion and 

she requested that  he should cal l  Br igadier  

Magushu(?) [00:13:50]  who was the Provincia l  Head 10 

Protect ion and Secur i ty Services.  

He then cal led him on the cel l  phone and expla ined 

to him that  there are pol ice f rom Zimbabwe who are 

intending to have a meet ing wi th General  Dramat.  

Br igadier Magushu told him that  he was not  aware of  

the vis i t  but  i f  the people are saying that  they are 

going to meet the general ,  he should ca l l  General  

Dramat direct ly.  

He phoned General  Dramat on his cel l  phone and he 

responded by saying that  he is aware of  the 20 

Zimbabwean Pol ice and he must  let  them come.. . ”  

 That  is Colonel  Ndanduleni  Richard Madi longa 

. . . [ intervenes]    

CHAIRPERSON:   Yes.  

MR NHLEKO:   . . .on report  1.   Now on report  2 . . . [ intervenes]   
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CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   On report  2 Chai rperson.  

CHAIRPERSON:   H’m? 

MR NHLEKO:   The paragraph that  fo l lows the above.   In 

other words,  the above is the f i rst  paragraph as stated,  has 

been deleted.   I t  is then replaced by the fo l lowing words in  

there:  

“For the per iod of  two weeks,  he never heard 

anything f rom Superintendent Ncube and his group.   

Af ter two weeks,  he received a cal l  f rom 10 

Super intendent Ncube who told him that  he was in  

town and he wanted to say goodbye. 

He went to town and met wi th  them in f ront  of  Tops 

Bott le Store.    

They bought l iquor  and they lef t  to the border.   He 

did not  escort  them.   They went to the border and 

crossed to Zimbabwe.. . ”  

 So effect ively,  the paragraph in the statement by Colonel  

Madi longa which starts  wi th “he wi l l  state”,  that  paragraph in 

i ts ent i rety is deleted and replaced by what I  have just  read 20 

out .   Now at  page 21,  paragraph 5.2 which reads:  

“Success report  dated the 4 t h of  February 2011.   This  

report  is addressed . . . [ intervenes]   

CHAIRPERSON:   I  am sorry.   I  am sorry.   Are you now at  

page 53?  What page are you on? 
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MR NHLEKO:   I t  is the fol lowing page f rom where I  have 

started off .  

CHAIRPERSON:   Ja,  we started at  page 51 and then. . .  

MR NHLEKO:   What is your. . .?  

ADV HULLEY SC:   I t  is 53 Mr Chai rperson.  

CHAIRPERSON:   H’m? 

ADV HULLEY SC:   You have got  to look at  the top r ight  at  

the corner.  

MR NHLEKO:   No,  part  of  the problem Chai r,  i t  is my 

apologies.   The f i le in quest ion. . . .  I  th ink they are looking i t  10 

up for me.  

CHAIRPERSON:   Oh.  

MR NHLEKO:   I  am using my state.  

CHAIRPERSON:   Oh,  okay.   Okay.  

MR NHLEKO:   Yes.   So i t  is. . .  the statement is outside of  

your paginat ion.   Let  me put  i t  that  way.  

CHAIRPERSON:   Oh,  okay.  

MR NHLEKO:   So maybe for purposes of  c lar i fy ing that  

quest ion . . . [ indist inct ]  . . . [ intervenes]   

CHAIRPERSON:   Ja,  has somebody given the wi tness the 20 

f i le?  The f i le. . .  the wi tness must  have the same f i le that  we 

have.   Each t ime I  am given a f i le,  he must  be given a f i le.   

Oh, they wi l l  g ive i t  to you.   They wi l l  . . . [ indist inct ]  

. . . [ intervenes]   

MR NHLEKO:   No,  no,  no.   I t  is there.  
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CHAIRPERSON:   . . .g ive i t  just  to you now.  

MR NHLEKO:   Yes,  they are very good to me Honourable 

Chairperson.  

CHAIRPERSON:   [ laughs]  

MR NHLEKO:   I  must  state.   He is the only person that  

organised me a cup of  coffee dur ing lunch at  th is 

Commission.  

CHAIRPERSON:   [ laughs]   So this Commission is  not  so 

bad,  hey?  [ laughs]  

MR NHLEKO:   [ laughs]   I  suppose . . . [ indist inct ]  members of  10 

the Commission.   [ laughs]  

CHAIRPERSON:   [ laughs]   And I  suspect  that  the 

Chairperson might  have been one of  them. 

MR NHLEKO:   H’m.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   And by the way,  Mr Hul ley also. . .  I  mean, 

real ly.   I  got  a chicken and mayo sandwich yesterday.  

CHAIRPERSON:   [ laughs]   Ja.  

MR NHLEKO:   What page is i t?  

CHAIRPERSON:   Wel l ,  the columns start  at  page 50 but  the 20 

actual  paragraphs start  at  page 51.  

MR NHLEKO:   Oh,  of  my statement.   Sorry.  

CHAIRPERSON:   Of  your statement,  ja.   But  when I  say 50 

and 51,  I  am talking about the red numbers at  the top corner  

of  each page.  
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MR NHLEKO:   Okay.   So I  have a lready deal t  wi th the page 

51.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Ja,  I  have al ready deal t  wi th page 51.   So 

basical ly,  I  went  over to page 52.  

CHAIRPERSON:   Ja,  you read page 52 as wel l .  

MR NHLEKO:   Right .   So I  am now on page 53 of  that  f i le.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   So. . .  so. . .  ja,  ja.  10 

MR NHLEKO:   So . . . [ intervenes]   

CHAIRPERSON:   But  before you proceed.  I  just  want to get  

th is because I  d id  not  get  i t ,  just  to  check i t .   When you ta lk 

about  al terat ions of  certain paragraphs,  you are not  ta lk ing 

about al terat ion of  the actual  statement or statements of  the 

wi tnesses but  you are ta lk ing about al terat ion of  IPID’s 

report  based on what the statements of  wi tnesses say?  Is  

that  r ight?  In other  words,  i f  in  Madi longa for  an example 

. . . [ intervenes]   

MR NHLEKO:   Yes.  20 

CHAIRPERSON:   . . .when we talk about  a change of  certain 

paragraphs,  we are not  ta lk ing about,  saying he had s igned a 

statement which said A,  B,  C,  D.  

MR NHLEKO:   Right .  

CHAIRPERSON:   Somebody in. . .  at  IPID went  to that  
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statement and removed a paragraph and put  in a para. . .  

another paragraph in a statement that  had been s igned.   You 

are simple saying that  in IPID’s report  where they referred to  

Mr Madi longa,  th is is what they said and then in the f i rst  

report .  

MR NHLEKO:   Right .  

CHAIRPERSON:   But  in the second report ,  they have put  in  

something e lse in the report ,  not  in the statement.  

MR NHLEKO:   Yes,  my understanding is exact ly that .   I  am.. .  

the statements were contained,  I  th ink,  in the docket .  10 

CHAIRPERSON:   Yes.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Yes,  yes,  yes.  

MR NHLEKO:   They signed as they were.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   But  in the reports,  in the product ion of  the 

report  and/or reports,  then we had this part icu lar di rect ,  sort  

of  the extracts f rom the statements.  

CHAIRPERSON:   Yes.   Okay.   No,  I  just  wanted us to  

. . . [ indist inct ]   I  th ink we are on the same page then.  20 

MR NHLEKO:   Okay.  

CHAIRPERSON:   Okay you can cont inue.  

MR NHLEKO:   I  can cont inue.  

CHAIRPERSON:   Ja,  cont inue.  

MR NHLEKO:   So paragraph 21. . .  paragraph 5.2 reads the 
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success report  dated the 4t h of  February 2011.  This report  is  

addressed to General  Dramat,  Setwayo(?) and Toka 

[00:21:21] .  

 The relevant  paragraphs of  the success report  reads as 

fol lows and I  quote th is paragraph:  

“The report  base reference 1402/01 and was sent  by 

Colonel  Leonie Verster. . . ”  

 Paragraph A.1.  of  the report  states that :  

“On the 5t h of  November 2010,  General  Dramat held a 

meet ing wi th the Zimbabwean Pol ice at  the DCP 10 

off ices about the nat ionals who shot  and ki l led one of  

their  senior off icers. . . ”  

 Paragraph 3 states that :  

“Captain Maluleke(?) [00:22:03]  was tasked to t race 

an arrest ,  the said nat ionals.   The report  a lso covers 

the arrest  of  Gordon Ncube and appreciat ion of  TRT 

members and members of  Crime Intel l igence. . . ”  

 That  paragraph in  the second repor t  is deleted and the 

paragraph beginning wi th the report ,  bears reference 

1402/01 f rom the f i rst  report  is deleted in the second report .  20 

CHAIRPERSON:   Now.. . [ intervenes]   

MR NHLEKO:   At  paragraph 21. . . [ in tervenes]   

CHAIRPERSON:   Yes,  before we go to paragraph 21 Mr 

Nhleko.   I  just  want us to. . .  I  f i rst  want to put  th is quest ion 

before we move on because i t  might  affect  how I  look at  the 
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rest  of  the matters in the columns.   

 I f  the posi t ion was that  the statements of  the wi tnesses 

wi th regard to the Rendi t ion matter were provided to you and 

they were in  the docket  and then there was th is repor t  which 

was supposed to be based on those statements 

. . . [ intervenes]   

MR NHLEKO:   Right? 

CHAIRPERSON:   . . . I  would take i t  that  you would not  have 

made any decision in regard to  the discipl inary matters 

wi thout  looking at  the actual  statements themselves.  10 

 When I  say wi thout  looking at  them, i t  may be that  you 

would not  personal ly look at  them but  i f  you are not  going to 

personal ly look at  them,  I  would imagine that  you would get  

somebody wi thin the minist ry to look at  them and maybe give 

you an execut ive summary or something.  

MR NHLEKO:   Correct .  

CHAIRPERSON:   Am I  r ight  in th inking along those l ines?  

That  you would not  make a decision,  for example,  that  

somebody must be suspended pure ly on the basis of  the 

IPID report  wi thout  go ing into the statements themselves? 20 

MR NHLEKO:   But  Chai r,  that  is. . .  I  th ink here we may have 

a l i t t le bi t  of  a disagreement wi th you around there.   Maybe a 

di fferent  understanding to that ,  I  do not  know.  But  the point  

is.   That  is why I  had to commission,  for an example,  

Werksmans to then say,  “Do some detai l  work”.  
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 And of  course,  on the basis of  which they had to also. . .  

there was no way that  they would do. . .  deal  wi th th is  kind of  

work wi thout ,  for an example,  having the two reports but  also 

the f i le above that ,  the quest ion of  the docket  and the 

re levant  informat ion.    

CHAIRPERSON:   Okay let  me put  i t  th is  way.   My 

understanding is that  your concern . . . [ intervenes]   

MR NHLEKO:   Yes,  Chair? 

CHAIRPERSON:   . . .at  some stage possib le,  maybe before 

you referred the matter to Werksmans,  your concern was that  10 

there may have been an at tempt on the part  of  one or more 

people at  IPID to prevent  you taking d iscipl inary act ion 

against  General  Dramat and maybe General  Sibiya.  

 Or to prevent  the NPA f rom coming to a decision that  

General  Dramat and General  Sibiya should be prosecuted 

and that  is why there was this so-cal led al terat ion to move 

away f rom a recommendat ion that  said they should be 

charged cr iminal ly.    

 They should be charged in terms of  departmental ly to a 

posi t ion where the second report  said they should not  be 20 

charged cr iminal ly.   They should not  be discipl ined.  

 But  my understanding is that  you were concerned that  

there may wel l  have been that  intent  on the part  of  

somebody,  one or  more people at  IPID and that  is part  of  the 

reason why you wanted this to  be invest igated.   Is my 
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understanding correct? 

MR NHLEKO:   No,  that  is correct  Chai r.  

CHAIRPERSON:   That  is correct? 

MR NHLEKO:   H’m.  

CHAIRPERSON:   Now for me, the quest ion that  ar ises is i f  

the statements of  the wi tnesses,  including Madi longa in th is  

case,  which are real ly the inst ruments that  have the 

evidence.  

 I f  they have the evidence that  somebody must  be 

charged,  those are the documents that  contain the ev idence.   10 

I f  there is no evidence that  somebody be charged,  that  is. . .  

those are the documents that  you do not  have.  

 Now,  I  wonder why i t  could be thought that  somebody at  

IPID by changing something in thei r  report  wi thout  the actual  

documents that  contain the evidence,  being changed.  

 Why i t  was thought that  somebody could be t ry ing maybe 

to defeat  the ends of  just ice or something l ike that ,  when the 

actual  statements remained the same.   

 Because I  would have thought that  even though the 

reports are there,  the decision makers,  whether  i t  was 20 

yoursel f  in regard to discipl inary matters or the NPA in 

regard to cr iminal  matters,  I  do not  see them making a 

decision wi thout  looking at  the statements.  

 And i f . . .  and IPID, I  would imagine,  would have 

understood that ,  you know, that  we have got  our report  but  
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the decisions cannot be taken just  by. . .  on the base of  our  

report  only.   The decision makers wi l l  look at  the actual  

statements as wel l .  

 And therefore,  i f  they look at  the statements,  they wi l l  

see the t rue evidence of  what i t  says and i f  there is a conf l ict  

between the statements and the report ,  they would rely on 

the statements because the compi lers of  the report  -  we a re  

no t  w i tnesses to  the  events ,  to  the  inc idents .   The  ac tua l  

w i tnesses are  the  peop le  who s igned the  s ta tements .  

MR NHLEKO:    No,  I  hea r  you,  honourab le  Cha i rperson,  I  10 

am cer ta in  tha t  maybe a t  a  par t i cu la r  po in t  I  d id  no t  maybe  

look a t  i t  tha t  way but  remember  tha t  what  you have jus t  

sa id  s t i l l  does not  necessar i l y  reso lve  the  issue.   The issue  

wou ld  s t i l l  be  i f  in  the  or ig ina l  f i l e  you s t i l l  have the  

or ig ina l  s ta tements  tha t  say  someth ing  e lse ,  why then in  

your  repor t  wh ich  then accompanies  a  par t i cu la r  f i l e  the 

ar t i cu la t ion  is  d i f fe ren t  f rom –  to  tha t  ve ry  same i ssue.   I  

wou ld  no t  necessar i l y  take  i t  away.  

CHAIRPERSON:    Wel l ,  i t  m igh t  change,  i f  one looks –  

somebody might  g ive  me a  wrong summary o f  a  cer ta in  20 

document ,  so  I  read the  summary and then I  go  to  the 

document .   When  I  read the  document  I  rea l i se  tha t  i t  may 

have some mis takes,  i t  i s  no t  accura te  bu t  i f  I  have access 

to  bo th ,  I  w i l l  te l l  them,  you know,  th is  summary o f  yours  i f  

f lawed,  th is  i s  no t  what  i s  i n  the  repor t  and I  m ight  leave i t  
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a t  tha t  o r  I  m igh t  say  we l l ,  maybe next  t ime I  am no t  go ing  

to  re ly  on  your  summary because  i t  looks  l i ke  you  cannot  

g ive  me a  summary tha t  I  can re ly  on  bu t  i f  i t  i s  –  i t  i s  

d i f fe ren t ,  i t  seems to  me,  i f  a l l  I  am go ing  to  have is  h is  

summary bu t  i f  I  am go ing  to  have ava i lab le  to  me the  

s ta tements  as  we l l  and I  am expec ted to  read them before  I  

make the  dec is ion ,  I  w i l l  p ick  up  tha t  there  is  some 

inaccurac ies  on  h is  summary bu t  then once I  have  p icked 

tha t  up  I  w i l l  re ly  on  the  s ta tements  and not  on  h is  repor t .  

Ac tua l l y,  I  can  th row i t  away and re ly  on  the  s ta tements .  10 

MR NHLEKO:    Aga in ,  I  hear  you ,  Cha i r,  and I  apprec ia te  

tha t ,  except  tha t  tha t  i t  i s  much more  s imp le r.   Suppose in  

your  o f f i ce  you have a  repor t  wr i te r,  so  your  repor t  wr i te r  

de le tes  in fo rmat ion  tha t  i s  b rough t  to  you.   Okay?  You are  

bound to  react  fa r  s t ronger  than  you have suggested to  

then say ing  bu t  th is  summary o f  your  i s  no t  okay,  want  to  

ad jus t  th is  tha t  a re  here  and the re ,  so  you a re  bound to  

ask  a  d i f fe ren t  quest ion .   The quest ion  wou ld  be  why d id  

you de le te  th is  in fo rmat ion?  You see?  So I  am then  

say ing  i t  –  to  s t i l l  requ i re  you to  demand accountab i l i t y  20 

around tha t  i ssue  because then there  is  the  e lemen t  o f  the 

po l lu t ion  o f  fac ts ,  amongst  o ther  t h ings.   And i t  wou ld  –  i f  

tha t  was somewhat  a l lowed to  have a  –  le t  us  say you are  

prov ided w i th  tha t  summary w i th  de le ted  in fo rmat ion  i t  

wou ld  m is lead you as  the  pr inc ipa l .   I  am jus t  mak ing  an  
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example .    

So much as  I  hear  the  example  tha t  you have jus t  

spoke to ,  I  th ink  i t  i s  a  much s imp ler  k ind  o f  an  example  as  

opposed to  the  k ind  o f  mat te r  tha t  we are  dea l ing  w i th  

here .  

CHAIRPERSON:    No,  no ,  I  am qu i te  happy tha t  we  look a t  

tha t  bu t  maybe i t  i s  good tha t  you put  i t  tha t  way  to  say 

maybe my example  is  s imp le r  because par t  o f  what  I  am 

t ry ing  to  unders tand i s  why –  why  is  i t  tha t  someth ing  tha t  

on  the  face  o f  th is  appears  or  may  appear  to  have been a  10 

s imp le  th ing?  Why d id  i t  end up be ing  such a  b ig  a lmost  

na t iona l  i ssue,  you know,  th is  th ing  about  these repor ts?   

So i t  i s  par t  o f  what  I  am t ry ing  to  unders tand and  tha t  i s  

par t  o f  the  reason why I  pu t  th is  quest ion  so  tha t  I  can get  

your  perspect ive  to  say th is  i s  how I  looked a t  i t .   When I  

say  th is ,  th is  i s  what  i t  sa id  to  me and as  a  resu l t  o f  tha t  – 

because th is  i s  what  i t  sa id  to  me,  th is  i s  the  dec i s ion  I  

made and th is  i s  how I  dea l t  w i th  i t ,  so  i t  i s  par t  o f  t ry ing  to  

look  a t  tha t .   But  I  in te r rup ted  wh i le  you were  compar ing  

s imp ly  because I  wanted to  ge t  th is  unders tand ing  f rom 20 

you,  wh ich  I  have  got .  

MR NHLEKO:    Bu t  le t  me jus t  add qu ick ly,  Cha i r,  to  then 

say perhaps a l so  when we dea l  w i th  th is  sec t ion  and dea l  

w i th  the  process as  we l l  i t  wou ld  be  jus t  a  quest ion  o f  the  

two co lumns.   I  th ink  most  o f  the  th ing  w i l l  a lso  become 
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c lea re r,  you know.    

CHAIRPERSON:    Ja ,  okay.  

MR NHLEKO:    As  and when we p roceed,  Cha i r.  

CHAIRPERSON:    P roceed.   No,  le t  us  proceed.  

MR NHLEKO:    No,  thank you ve ry  much.  

CHAIRPERSON:    Okay.  

MR NHLEKO:    Paragraph 21 –  tha t  paragraph 5 .3 ,  emai ls  

by  Capta in  Malu leke.   The emai l  quoted,  s ta tes  the  

fo l low ing:  

“He sent  emai ls  c i rcu la t ing  more  than 24 photos  o f  10 

bo th  the  suspects  a r res ted  and the  members  

invo l ved in  the  opera t ion .   The emai ls  were  sent  to  

the  PA o f  Dramat ,  Phumla ,  Z imbabwe Po l ice  and  

members  o f  Cr ime In te l l igence. ”  

That  i s  what  the  f i rs t  repor t  says.   The same paragraph in  

the  so-ca l led  second repor t  does not  ment ion  a l l  the 

ind iv idua ls  to  wh ich  the  emai ls  were  sent  to .   I t  reads:  

“He sent  emai ls  c i rcu la t ing  more  than 24 photos  o f  

bo th  the  suspects  a r res ted  and the  members  

invo l ved in  the  opera t ion .   He sent  emai l  to  the  20 

Z imbabwean Po l ice  t ry ing  to  f ind  ou t  how they 

t rave l led  back home and tha t  he  is  s t i l l  t rac ing  the  

remain ing  suspec ts . ”  

So same paragraph but  two d i f fe ren t  contents ,  okay?  On 

page 22 o f  the  f i rs t  repor t  the  le t te r  to  s takeho lders  da ted  
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the  20 t h  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry,  be fore  we got  to  parag raph  

22.  

MR NHLEKO:    Yes,  Cha i r.  

CHAIRPERSON:    I  th ink  what  you have jus t  read  re la ted  

to  paragraph 21,  i s  tha t  r igh t?  

MR NHLEKO:    Yes,  tha t  i s  the  wrong page,  paragraph 5 .3  

o f  the  f i rs t  repor t .  

CHAIRPERSON:    Ja ,  page 21.   I f  you  take  what  was sa id  

in  the  f i rs t  repor t  there ,  page 21,  about  Mr  Malu leke and 10 

what  was –  page sa id  there  in  the  second repor t :  

“On the  unders tand ing  tha t  what  was sa id  in  the  

f i rs t  repor t  was spec i f i c  in  te rms o f  who exact ly  the  

emai ls  were  sent  to . ”  

But  –  oh ,  okay,  we l l  maybe I  shou ld  say what  i t  does not  –  

what  the  second  repor t  does not  say,  i t  does not  make a  

re ference to  say –  i t  does not  say  the  emai ls  were  sent  to  

the  PA o f  Dramat ,  Phumla .  

MR NHLEKO:    R igh t .  

CHAIRPERSON:    The second repor t  says he  sen t  emai ls  20 

to  Z imbabwean Po l ice .   So i t  leaves out  members  o f  Cr ime 

In te l l igence and  Mr  Dramat ’s  PA wh ich  I  spec i f i ca l l y  

ment ioned in  the  f i rs t  repor t ,  i s  tha t  cor rec t?  

MR NHLEKO:    That  i s  co r rec t .  

CHAIRPERSON:    That  i s  the  d i f fe rence between the  two.  
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MR NHLEKO:    That  i s  the  d i f fe rence.  

CHAIRPERSON:    Now is  i t  no t  t rue  tha t  any dec is ion-

maker  who hav ing  read the  second repor t  and even be ing  

aware  o f  the  f i rs t  repor t  maybe,  a t  the  t ime o f  read ing  the  

s ta tements  be fore  mak ing  the  dec is ion ,  he  or  she wou ld  

come across exact ly  the  same in fo rmat ion .    

MR NHLEKO:    I  th ink  i t  takes us  back to  the  po in t  you 

ra ised ear l ie r  on ,  i s  i t  no t ,  Cha i r?  

CHAIRPERSON:    Yes,  yes ,  yes .   Yes,  i t  does,  I  am t ry ing  

to  connect .  10 

MR NHLEKO:    Yes.  

CHAIRPERSON:    Bu t  I  th ink  your  answer  wou ld  be  yes,  he  

wou ld  come ac ross the  same in fo rmat ion  in  the  s ta tements .  

MR NHLEKO:    You mean in  the  or ig ina l  s ta tements?   I  

th ink  tha t  was your  po in t  ear l ie r  on ,  to  then say you have 

the  pack o f  o r i g ina l  s ta tements  somewhere .  

CHAIRPERSON:    Yes,  yes .  

MR NHLEKO:    Bu t  in  the  product ion  o f  the  repor t  he  

…[ in tervenes]  

CHAIRPERSON:    Yes –  ja ,  I  am ta lk ing  about  what  you 20 

ca l l  o r ig ina l  s ta tements .   I  do  no t  want  to  ca l l  them or ig ina l  

s ta tements .   

MR NHLEKO:    Okay.  

CHAIRPERSON:    Because i t  may g ive  the  impress ion  tha t  

there  a re  o ther  unor ig ina l  s ta tements  so  I  am jus t  say ing  
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s ta tements .  

MR NHLEKO:    Okay.  

CHAIRPERSON:    Ja .   So what  I  am suggest ing  to  you is  

tha t  even though  in  the  second repor t  on  page 21 i t  i s  no t  

s ta ted  tha t  he  sent  emai ls  to  Mr  Dramat ’s  PA and members  

o f  the  Cr ime In te l l igence,  i t  i s  on ly  sa id  he  sent  emai ls  to  

the  Z imbabwean Po l ice .   The dec i s ion -maker,  whether  i t  i s  

NPA or  yourse l f ,  who wou ld  read the  s ta tements  wou ld  

come ac ross the  same in fo rmat ion  main ly  tha t  s ta tements  – 

emai ls  were  sent  to  the  PA o f  Mr  Dramat  as  we l l  as  to  10 

members  o f  the  Cr ime In te l l igence.  

MR NHLEKO:    Oh,  okay.  

CHAIRPERSON:    That  i s  the  suggest ion  I  make.  

MR NHLEKO:    I  hea r  your  po in t .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    Save to  say tha t  you s t i l l  remain  w i th  the  

quest ion ,  why is  tha t  mat te r  pu t  d i f fe ren t ly  in  the  o thers .  

CHAIRPERSON:    Ja ,  no ,  no ,  tha t  …[ in tervenes]  

MR NHLEKO:    In  the  repor t .  

CHAIRPERSON:    I  accept  tha t  bu t  we are  on  the  same 20 

page tha t  the  au thors  o f  the  second repor t  wou ld  know tha t  

anyone who took ca re  to  read  the  s ta tements  wou ld  

ac tua l l y  ge t  the  fu l l  p ic tu re  because the  mak ing  the  

dec is ion .  

MR NHLEKO:    Okay.  
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CHAIRPERSON:    i s  tha t  r igh t?  

MR NHLEKO:    I  hea r  you,  Cha i r.  

CHAIRPERSON:    Ja ,  okay.    

ADV HULLEY SC:    Mr  Cha i r,  perhaps I  can –  i f  I  can jus t  

exp lore  some o f  tha t  because I  was go ing  to  leave  i t  un t i l  

the  end but  i f  I  cou ld  exp lore  some aspects  o f  tha t  jus t  

very  b r ie f l y.   Wha t  we unders tand f rom your  tes t imony thus  

fa r,  Mr  Nh leko,  i s  tha t  the  22  January  repor t  read in  a  

par t i cu la r  way,  wh ich  was d i f fe ren t  f rom the  18  March  

repor t ,  the  22  January  repor t  i t se l f ,  no th ing  was  de le ted  10 

f rom tha t  repor t ,  i t  s t i l l  remained  in  ex i s tence.   The 18 

March repor t  had  words tha t  were  s im i la r  to  the  22  January  

repor t  bu t  some words have been removed,  o the r  words 

have been added and the  recommendat ion  was d i f fe ren t .   

So you have got  two repor t s ,  no t  one repor t  w i th  words  

de le ted  f rom the  repor t ,  cor rec t?  

MR NHLEKO:    Ja ,  tha t  i s  cor rec t .   You are  ge t t ing  i t  r igh t .  

ADV HULLEY SC:    And the  22  –  t he  18  March repor t  does 

not  purpor t  to  be  the  22  January  repor t ,  does i t?   In  o ther  

words,  i t  does no t  say  tha t  –  on  the  repor t  i t se l f ,  i t  i s  no t  20 

wr i t ten  22  January,  i t  i s  wr i t ten  18  March.  

MR NHLEKO:    No,  I  am los ing  you there .   I  mean,  you 

seem now to  be  suggest ing  tha t  –  does tha t  quest i on  take  

us  back to  the  quest ion  whethe r  we shou ld  be  ta lk ing  about  

two repor t s  o r  one repor t?  
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MR NHLEKO:    Exact ly,  th is  repor t ,  ja .  

CHAIRPERSON:    Ja .   But  i t  may  be impor tan t  bu t  I  jus t  

wanted to  make sure  tha t  tha t  i s  where  i t  takes us  to .  

MR NHLEKO:    And I  wou ld  s t i l l  suggest ,  honourab le  Cha i r,  

tha t  look ,  le t  us  dea l  w i th  these pa r t i cu la r  incons is tenc ies .  

CHAIRPERSON:    No,  no ,  we w i l l ,  we w i l l ,  ja .  

MR NHLEKO:    And then,  o f  cou rse ,  we w i l l  come to  the 

ac tua l  debate  and d iscuss ion  on  these issues.  

CHAIRPERSON:    No,  no ,  no ,  tha t  i s  f ine .  

MR NHLEKO:    And o f  course  I  th ink  fo r  ins tance  as  and  10 

when,  you know,  I  have been pres id ing  I  hear  cer ta in  

a r t i cu la t ions  f rom the  s ide  o f  the  Cha i r.  

CHAIRPERSON:    Ja .  

MR NHLEKO:    So  –  and o f  course  I  may ag ree,  I  may not  

agree w i th  …[ in te rvenes]  

CHAIRPERSON:    Yes,  o f  course ,  yes .  

MR NHLEKO:    That  w i l l  be  pa r t  o f ,  you know,  fu r ther  

engagement  th is  one,  yes .  

CHAIRPERSON:    Yes.   No,  no ,  i t  i s  pa r t  o f  –  ja ,  i t  is  –  as  I  

see i t ,  my approach is ,  cer ta in ly  f rom my s ide ,  I  am t ry ing  20 

to  ge t  ver i f i ca t ions.  

MR NHLEKO:    Okay.  

CHAIRPERSON:    Because I  want  to  be  ab le  to  see i f  I  can  

see the  mat te r  f rom the  ang le  o f  the  IP ID w i tnesses and 

then a l so  look a t  i t  f rom your  s ide  as  Min i s te r  in  charge o f  



28 JULY 2020 – DAY 239 
 

Page 141 of 201 
 

Po l i ce .    So,  there fore ,  fo r  these c la r i f i ca t ions.   But  I  th ink  

le t  us  go  th rough  -  maybe the  sooner  we f ina l i se  what  the 

a l te ra t ions were… 

ADV HULLEY SC:    Thank you,  Mr  Cha i r.  

CHAIRPERSON:    A b i t  be t te r  and  then we can come back  

and dea l  w i th  i ssues ar is ing  f rom tha t .  

MR NHLEKO:    No,  thank you  very  much,  honourab le  

Cha i r.   On page 22,  a  le t te r  to  s takeho lde rs  da ted  the  20 

August  2012 the  l e t te r  s ta tes :  

“Le t te r  to  s takeho lders”  10 

Dated 20 August  2012.   The le t te r  was genera ted  the  same 

day ind ica t ing  tha t :  

“ In  August  2010 Genera l  S ib iya  and Genera l  D ramat  

went  to  Z imbabwe to  d iscuss mat te rs  o f  coopera t ion  

on  cross  borde r  c r imes.   Genera l  S ib iya  was  

appo in ted  as  the  coord ina to r  on  the  coopera t ion  

issue between the  two count r ies . ”  

Other  le t te rs   about  the  ar res ts  o f  Z imbabwean nat iona l  in  

connect ion  w i th  the  murder  o f  Z imbabwean Po l ice  re fers  to  

the  coopera t ion  agreed dur ing  the  same meet ing . ”  20 

Now on what  i s  pag ina ted as  page  21 on the  second 

repor t  –  and in  th is  repor t  the  names o f  the  peop le  

invo l ved in  the  coopera t ion  w i th  the  Z imbabwean Po l ice  are  

no  longer  ment ioned.   The le t te r  reads thus in  the  repor t ,  

same t i t le :  
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“Le t te r  to  s takeho lders”  

Dated 20 August  2012.   I  quote :  

“The le t te r  was genera ted  the  same day ind i ca t ing  

to  the  t r ip  to  Z imbabwe to  d iscuss mat te rs  o f  

coopera t ion  on  c ross-border  c r imes. ”  

CHAIRPERSON:    Yes.  

MR NHLEKO:    That  i s  how tha t  –  now we are  in  the  

second repor t .    

CHAIRPERSON:    Yes.  

MR NHLEKO:    That  parag raph looks l i ke  tha t .    10 

CHAIRPERSON:    Yes.  

MR NHLEKO:    Okay.  

CHAIRPERSON:    Be fore  we proceed I  th ink  i f  in  regard  to  

tha t  par t i cu la r  a l te ra t ion  there  is  someth ing  tha t  we need  

to  dea l  w i th ,  le t  us  dea l  w i th  i t  as  we go a long because  

maybe i f  we wa i t  un t i l  the  end i t  m igh t  be  d i f f i cu l t  bu t  then  

we jus t  dea l  w i th  –  le t  me jus t  say  to  you,  Mr  Nh leko,  on  

the  face  o f  i t ,  i t  seems to  me –  I  mean,  in  the  f i rs t  repor t  

you have qu i te  a  de ta i led  paragraph or  a  po r t ion  whereas 

in  the  second one –  in  the  second  repor t  you jus t  have one 20 

sentence wh ich  cou ld  mean tha t  somebody dec ided  why do 

you have to  pu t  in  a l l  these de ta i l s ,  t ry  and condense  

yourse l f ,  fo r  a rgument ’s  sake,  t ry  and condense your  

repor t .   I  mean,  some peop le  are  qu i te  par t i cu la r  and I  

guess in  th is  case remember  tha t  the  f i rs t  repor t ,  as  I  
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unders tand the  pos i t ion ,  Mr  Khuba  had done i t  w i thout ,  i f  I  

reca l l  cor rec t l y,  w i thout  any input  f rom Mr  Sesoko.   I  may 

be mis taken,  bu t  cer ta in ly  w i thout  any input  I  th ink  f rom Mr  

McBr ide  because  Mr  McBr ide  had  not  a r r i ved a t  IP ID ye t  

and then the  th i rd  –  the  second repor t  i t  appears  tha t  a l l  

th ree  o f  them got  invo l ved.   So I  am jus t  ment ion ing  what  

i s  go ing  on  in  my  mind.   You migh t  w ish  to  say someth ing  

about  them.  

ADV MOKHARI  SC:    Cha i r  …[ in te rvenes]  

MR NHLEKO:    No …[ in tervenes]  10 

ADV MOKHARI  SC:    Sor ry,  Cha i r,  maybe before  he  

responds.  

CHAIRPERSON:    Yes.  

ADV MOKHARI  SC:    I  was jus t  scro l l ing  down th is ,  I  see  

tha t  i s  very  long,  i t  i s  a  very  long tab le .  

CHAIRPERSON:    So  you suggest  tha t  we go th rough i t .  

ADV MOKHARI  SC:    Ja ,  i f  he  is  go ing  to  go  th rough i t ,  the 

who le  o f  i t  and –  I  jus t  want  to  f ind  ou t  f rom the  ev idence 

leaders ,  tha t  i f  –  then,  I  mean,  i f  the  pos i t ion  –  because  

when I  looked a t  the  repor t ,  I  mean,  the  tab le ,  the  f i rs t  20 

repor t  and the  second repor t .  

CHAIRPERSON:    Ja .  

ADV MOKHARI  SC:    What  i s  there  is  tha t  the  second  

repor t  –  I  mean,  where  in  the  f i rs t  repor t  the re  was 

re ference to  Genera l  D ramat  and S ib iya?  



28 JULY 2020 – DAY 239 
 

Page 144 of 201 
 

CHAIRPERSON:    Ja .  

ADV MOKHARI  SC:    The second repor t  removes them.  

CHAIRPERSON:    Yes.  

ADV MOKHARI  SC:    So  i t  does no t  re fe r  to  them.  

CHAIRPERSON:    Yes.  

ADV MOKHARI  SC:    So  i f  the  ev idence leaders  ag ree tha t  

f i rs t  –  and the  f i rs t  repor t  and  the  second repor t  a re  

ident ica l .  

CHAIRPERSON:    Yes.  

ADV MOKHARI  SC:     Except  tha t  the  second repor t  has in  10 

cer ta in  ins tances  where  the re  is  re fe rence to  Dramat  and  

S ib iya ,  they removed tha t  par t .  

CHAIRPERSON:    Ja .  

ADV MOKHARI  SC:     And i f  –  and tha t  i s  accepted 

because these a re  tab les  tha t  comes f rom the  repor t  o f  

Werksmans.  

CHAIRPERSON:    Ja .  

ADV MOKHARI  SC:    Then there  i s  no  need fo r  Mr  Nh leko 

then to  go  th rough the  issue,  then  w i l l  be  rea l l y  a t  the  end 

as  to  why Dramat  and S ib iya ’s  names were  removed.  20 

CHAIRPERSON:    Yes.  

ADV MOKHARI  SC:    And then whethe r  tha t  const i tu ted  

m isconduct  o r  no t .  

CHAIRPERSON:    Yes,  yes .   No ,  I  th ink  i t  l i nks  w i th  a 

quest ion  tha t  I  had asked ear l ie r  bu t  I  th ink  we had some 



28 JULY 2020 – DAY 239 
 

Page 145 of 201 
 

d iscuss ion ,  Mr  Nh leko and I ,  and I  ended up not  go ing  back  

to  i t .   What  I  had sought  to  ask  was,  in  te rms o f  the  

a l te ra t ions,  what  rea l l y  d id  you regard  as  impor tan t ,  you 

know,  you say one,  then you say A ,  B,  C,  tha t  i s  what  was  

impor tan t ,  there  may have been o ther  a l te ra t ions bu t  they 

were ,  in  my v iew,  ne i ther  here  nor  there .   Th is  i s  what  was 

o f  concern  to  me.  

 Now i t  may be tha t  i t  i s  exact ly  what  Mr  Mokhar i  has 

been say ing ,  i t  may be tha t  i t  i s  someth ing  e lse .   I f  you  say  

look,  every  re ference to  Genera l  Dramat ,  wh ich  had been  10 

in  the  f i rs t  repor t  f rom a  ce r ta in  page to  a  ce r ta in  page was  

removed,  tha t  i s  what  was o f  concern  to  me,  then we can  

dea l  w i th  tha t  and I  th ink  there  may be mer i t  in  what  Mr  

Mokhar i  i s  say ing  to  say there  may be no need  to  go  

th rough every th ing  i f  you  are  ab le  to  capture  what  was o f  

concern  to  a l l  the  a l te ra t ions.  

ADV HULLEY SC:   No,  thanks Cha i r,  I ’ l l  do ,  jus t  four  a reas 

i f  no t  f i ve  somewhere  the re  jus t  to  i l l us t ra te  th is  po in t .   In  

the  f i rs t  repor t ,  now le t ’s  go  to  page 60,  I  th ink ,  o f  Mr  

Nh leko ’s  s ta tement .     20 

CHAIRPERSON:    Page 60,  ja .  

MR NHLEKO:    Okay,  now in  the  f i rs t  repor t  –  I ’m  not  sure  

whethe r  the  Cha i r  i s  fo l low ing.  

CHAIRPERSON:    You are  a t  the  bo t tom par t  o f  page 60 

where  i t  says ,  Khuba ’s  f ind ings…[ in tervenes] .  
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MR NHLEKO:    Oh,  ja ,  thanks ve ry  much page 29 and o the r  

th ings o f  Dramat ’s  ce l l  phone reco rds is  recorded by  Khuba 

as  –  he  says,  tha t  i s  Khuba,  these are  h i s  words,  

 “An eva lua t ion  o f  the  above f ind ings,  in  the  en t i re  

sa id  record  Genera l  Dramat  requested fo r  the  pe r iod  o f  the 

20 t h  2010 to  28 t h  February  2011,  the  number  015 534 6300 

on ly  appears  once wh ich  ru les  ou t  any fo rm o f  

communica t ion  be fore  the  4 t h  o f  November  2010 and a f te r  

the  sa id  da te .  Th is  suppor ts  h i s  vers ion  tha t  he  ca l led  

L ieu tenant  Genera l  Dramat  in  connect ion  w i th  the  10 

Z imbabwean po l i cy ” ,  

And then in  the  second repor t ,  on  the  same issue of  

Khuba ’s  f ind ings  on  Dramat  the re ’s  a  comple te  

de le t ion  there ,  no th ing  is  sa id ,  okay,  tha t  i s  one 

example .  

CHAIRPERSON:  Ja .    

MR NHLEKO:    The second example  on  the  issue o f  the 

opera t ion  Khuba  made the  fo l low ing f ind ings in  th is  

respect ,  in  h is  words,  

“An eva lua t ion  o f  the  above f ind ings the  success 20 

repor t  s igned by  Leon ie  Vers te r  was t raced to  

L ieu tenant  Co lone l  Ma lu leka ’s  lap top  as  p icked f rom 

the  re t r ieved de le ted  data .   The repor t  was  

amended on 26 January  2011 and what  appears  to  

be ,  tha t  i s  me say ing  31s t  January  2011,  be fore  i t  
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cou ld  be  emai led  to  a  female  o f f i cer,  War rant  

Off i cer  Thab iso  Mafa t la  on  the  9 t h  o f  February  2011 

a t  14h32.   There  is  no  mater ia l  d i f fe rence between 

the  document  re t r ieved f rom the  lap top  and tha t  

found a t  the  Hawks o f f i ces  dur ing  the  invest iga t ion .   

Th is  p roves tha t  Leon ie  Vers te r  d id  no t  genera te  

success repor t  bu t  on ly  s igned the  repor t  d ra f ted  by  

Co lone l  Ma lu leka ,  the  da te  o f  the  meet ing  be tween 

the  Z imbabwean Po l ice  and Genera l  Dramat  wh ich  

took p lace on the  5 t h  o f  November  2010 co inc ide  10 

w i th  the  da te  on  the  4 t h  o f  November  2010 wh ich ,  

acco rd ing  to  ce l l  phone records,  Genera l  Dramat  

was ca l led  a t  20h56 by  L ieu tenant  Co lone l  Ma lu leka  

see ing  permiss ion  to  a l low Z imbabwean Po l ice  

Off i cers  to  en ter  in to  the  coun t ry.   S ince the 

Z imbabwean Po l ice  were  a t  Be i tb r idge between 

20h00 and 21h00 i t  i s  log ica l  tha t  they a r r i ved i n  

Gauteng la te  a t  n igh t  leav ing  them wi th  the  

oppor tun i ty  to  have the  meet ing  w i th  Genera l  

Dramat ,  in  the  morn ing  o f  the  5 t h  o f  November  2010 20 

as  s ta ted  in  the  success repor t ” .  

Now,  in  the  second repor t ,  abso lu te ly  no th ing  is  

sa id  about  tha t .   The th i rd  a rea the  f i rs t  repor t  o f  the  22n d  

o f  January  dea ls  w i th  the  commi t ted  Government  resources 

in to  the  opera t ion ,  Khuba  makes the  fo l low ing  
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f ind ing…[ in tervenes] .  

CHAIRPERSON:  I ’m  sor ry  a re  you  a t  62 ,  am I  cor rec t?     

MR NHLEKO:    Yes a t  –  no  a t  61 ,  honourab le  Cha i r.  

CHAIRPERSON:    6 -1?  

MR NHLEKO:    Ja  i t ’s  –  no  62 ,  so r ry  yes,  the  one on top ,  

I ’m  sor ry.  

CHAIRPERSON:   Okay.   

MR NHLEKO:    I t ’s  d i f f i cu l t  to  fo l low these th ings.  

CHAIRPERSON:    Yes.  

MR NHLEKO:    The commi t ted  Government  resources in to  10 

the  opera t ion .   Now Khuba makes  the  fo l low ing f ind ing ,  I  

quote ,  

“Desp i te  the  fac t  tha t  Genera l  Dramat ,  as  an 

account ing  o f f i ce r,  d id  no t  s ign  any  c la im o f  Capta in  

Malu leka de legat ing  respons ib i l i t y  to  Major  Genera l  

S ib iya  to  ass i s t  the  Z imbabwean  Po l ice  in  t rac ing 

wanted suspects ,  invar iab l y  commi t  Government  

resources in to  an  un lawfu l  opera t ion  tha t  amount  to  

a  c r im ina l  o f fence” .   

 Now in  the  second repor t  no th ing  is  sa id  o f  th is  ve ry  20 

same paragraph  so  there ’s  a  comple te  de le t ion  there .   

Now,  congra tu la t ing ,  in  the  f i rs t  repor t ,  there ’s  a  head ing  

tha t  says,  congra tu la t ing  the  o f f i ce rs  fo r  the  ar res t  o f  John 

Nyon i .   Khuba makes the  fo l low ing f ind ing  in  th is  regard ,  I  

quote ,  
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“An eva lua t ion  o f  the  above f ind ings,  words o f  

apprec ia t ion  f rom Genera l  D ramat  show both  

in te res ts  in  the  a r res t  o f  the  Z imbabwean Nat iona ls  

and h is  knowledge o f  the  opera t ion .   I f  the  

opera t ion  was lawfu l ,  he  wou ld  no t  have warned  

them not  to  te l l  anyone about  i t ” .   

 Now the  same head ing  in  the  second repor t ,  no th ing  

is  sa id  comple te l y  about  th is  par t i cu la r  mat te r  so  there ’s  a  

comple te  de le t ion  there .   On the  head ing  t i t led ,  he  

rece ived communica t ion  regard ing  success repor ts  and  10 

photos  o f  the  opera t ion  th rough  h is  persona l  ass i s tan t  

Phumla  the  invest iga tor  makes the  fo l low ing po in t ,  Mr  

Khuba,  

“Accord ing  to  the  in fo rmat ion  rece ived f rom the  

se i zed lap top ,  Capta in  Malu leka sent  emai ls  

c i rcu la t ing  more  than 20 photos  o f  bo th  the  

suspects  a r res ted  and the  members  invo lved in  the  

opera t ion .   The  emai ls  were  sent  to  the  PA o f  

Genera l  Dramat ,  Phumla ,  the  Z imbabwean Po l ice 

and members  o f  Cr ime In te l l igence” .  20 

Cor respond ing  to  the  second repor t  no th ing  is  sa id  about  

th is  par t i cu la r  mat te r  so  the re ’s  a  comple te  de le t ion .   So,  

o f  course ,  there ’s  a  who le  range  o f  o ther  de le t ions bu t  I  

th ink  fo l low ing the  unders tand ing  between the  honourab le  

Cha i r  and Sen ior  Counse l  who ca r r ies  i t ,  you  don ’ t  want  me 
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to  bore  you w i th  th is  bu t  I ’ ve  made four  examples  o f  the  

de le t ion .   

CHAIRPERSON:    Ja .  

MR NHLEKO:    And tha t ’s  why,  then,  Cha i r,  my issue was i f  

you come across someth ing  l i ke  th i s ,  what  do  you do .   Now 

i f  I  were  to  say to  you make a  dec i s ion ,  and I  th ink  th is  i s  a  

po in t  I  was –  I  sa id  ear l ie r  on  to  say,  look ,  there  are  no  

cosmet ic ,  d ramat ica l  k ind  o f  changes tha t  we are  dea l ing  

w i th  here ,  we a re  dea l ing  w i th  mater ia l .  So,  su re ly  the  

comple te  de le t ion  o f  a  par t i cu la r  parag raph  and/or  10 

s ta tement  fo r  an  example  in  a  repor t  tha t  you wou ld  have  

to  dec ide ,  le t ’s  say  as  a  Prosecut ing  Author i t y  fo r  an 

example  i t  wou ld  cer ta in ly  i n f luence the  k ind  o f  pos i t ion  

tha t  you wou ld  have to  take  and tha t ’s  why I  was  say ing  

ear l ie r  on ,  mak ing  th is  example  tha t ,  i f  I ’m  wr i t ing  a  repor t  

to  the  Un i ted  Nat ions about  th is  Commiss ion ,  i t ’s  o f  

mater ia l  va lue  whether  the  Cha i r  was s i t t ing  pres id ing  over  

the  proceed ings  o f  th is  Commiss ion  and tha t ’s  d i f fe ren t  

f rom,  yes,  the  Cha i r  was there  bu t  he  was wear ing  red 

g lasses,  I  don ’ t  know why I ’m –  I  l i ke  red  and ja ,  bu t  I ’m 20 

jus t  say ing  the re ’s  a  mater ia l  d i f fe rence in  tha t .   So – and 

th is  i s  what  we shou ld ,  essent ia l l y,  be  concerned about  as  

to  why you have th is  k ind  o f  a  s i tua t ion .  

CHAIRPERSON:    You see,  what  i s  the  message tha t  these 

so-ca l led  de le t ions gave you or  what  i s  the  message tha t  
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these de le t ions gave you,  what  d id  you make  o f  th is  

because tha t  must  be  what  in fo rmed your  next  ac t ion?  I  

to ld  you,  I  th ink ,  ear l ie r  o r  yes terday or  today tha t  my  

inc l ina t ion  wou ld  have been to  ca l l  them,  to  ca l l  the  

Execut ive  D i rec to r  and say,  p lease  exp la in  to  me what  th is  

i s  a l l  about  bu t  maybe befo re  I  do  tha t  I  wou ld  look a t  the  

s ta tements  and i f  the  s ta tements  were  in tac t  then whatever  

I  d id  w i th  th is  may have been based on say ing ,  do  I  th ink  

tha t  i t  was a  wrong ana lys is  o f  the  s ta tements ,  wrong  

ana lys is  o f  the  issues tha t  may  have led  to  a  wrong  10 

recommendat ion  or  do  I  –  d id  I  th ink  i t ’s  someth ing  e lse ,  so  

what  d id  you make o f  i t?   Do you th ink  i t  may jus t  be  some 

innox ious de le t ion  or  d id  you th ink  there  i s  someth ing 

beh ind  i t  and i f  so ,  d id  you th ink  tha t  a f te r  look ing  a t  the  

s ta tements  or  w i thout  look ing  a t  the  s ta tements  

themse lves?  

MR NHLEKO:    Look,  the  way I  v iewed th i s ,  tha t  these are  

serous ac ts  o f  m isconduct ,  to ta l  de le t ions r igh t .   Now,  you  

are  bound to  deve lop  some theore t ica l  f ramework  fo r  

example  in  your  m ind tha t  f i rs t l y  and fo remost  there ’s  20 

someth ing  un toward  about  someth ing  l i ke  th is  when you 

come ac ross an  ana lys is  o f  th is  na ture  bu t  a lso  you ’ re  

bound to  a lso  conc lude tha t  i t ’s  poss ib le  tha t  there  was a  

cover -up  o f  sor t s .   Now,  as  to  why the re  wou ld  be  tha t  

cover -up  i t ’s  a  d i f fe ren t  p rocess tha t  wou ld  then have to  
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es tab l i sh  tha t ,  you know.   You on ly  remain  a t  the  leve l  o f  

be ing  susp ic ious,  the  day there ’s  someth ing  wrong.   Now – 

and tha t ’s  why,  Cha i r,  fo r  me,  I  th ink  I  am on record  a t  

d i f fe ren t  sor t  o f  p la t fo rms fo r  an  example  because  I  sa id ,  

look  the re  has go t  to  be  accountab i l i t y  about  someth ing  

l i ke  th is  so  tha t  a lso ,  the  peop le  imp l ica ted  themse lves are  

ab le  to  e i ther  c lear  the i r  names and/or,  whatever  d i f fe ren t ly  

bu t  you need an ob jec t i ve  process  to  hand le  someth ing  l i ke  

tha t .   I t  cannot  even be a  person l i ke  myse l f ,  regard less  o f  

whatever  exper ience tha t  I  th ink  I  m ight  have  around  10 

mat te rs  o f  th is  na ture  and so  on  but  ob jec t i ve l y  take  i t  ou t  

somewhere ,  ge t  p ro fess iona l  and ob jec t i ve  peop le  to  dea l  

w i th  the  mat te rs  o f  th is  par t i cu la r  na ture  and so  on .   

So tha t  we –  we ’ l l  have to  ge t  to  the  bo t tom o f  wha t  

ac tua l l y  happened and why.   Now,  I  w i l l  poss ib ly,  d isc lose  

br ie f l y  one o f  my d iscuss ions,  when the  issue o f ,  fo r  an  

example ,  Genera l  Dramat  who then  sa id  in  h i s  f i rs t  le t te r  to  

me and subsequent ly  in  fu r ther  engagement  and sa id ,  he  

wanted us  to  s i t  down and d iscuss about  h i s  op t ions i n  

te rms o f ,  you know,  leav ing  the  serv i ce  and so  on  and a t  20 

one pa r t i cu la r  po in t  we met  in  my o f f i ce ,  I  th ink  i t  must  

have been down in  Cape Town and we spoke about  th is  

very  same,  sor t  o f  mat te r  and so  on  and I  sa id  to  h im,  look ,  

I  don ’ t  have an  in te res t  in  you  necessar i l y  leav ing  the  

serv i ce  I  have an  in te res t  in  knowing,  you know,  o f  course  
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th rough the  co r rec t  p rocesses in  te rms o f  what  happened  

and o f  course  you –  as  you wou ld  apprec ia te ,  Cha i r,   you 

can ’ t  te l l  an  emp loyee whether  to  remain  and s tay  beh ind  

or  leave,  I  mean,  i t ’s  no t  your  ca l l  i t ’s  an  ind iv idua l  cho ice  

tha t  a  person makes.   So –  because I  was t ry ing  to  say to  

h im,  and pe rhaps to  anybody e l se  who has to  hear  th is  

th ing ,  tha t  you can ’ t  have an ins t i tu t ion  or  ins t i tu t ions  o f  

Governance tha t  funct ion  and anyth ing  tha t  happens and 

seems to  be  untoward  and so  on  and the re ’s  no  

accountab i l i t y  and when you want  accountab i l i t y  a round 10 

some o f  those  issues –  and  by  the  way,  i ssues o f  

accountab i l i t y  i t  cu ts  bo th  ways.  I f  I  do  someth ing  wrong,  I  

expect  to  be  cor rec t ,  fo r  an  examp le  and to  be  sub jec ted  to  

p rocesses o f  our  law,  p rocesses o f  our  ins t rumen ts  o f  – 

w i th in  the  ins t i tu t ions  and so  on .    

Now,  tha t ’s  my natura l  expecta t i on  a round these  

par t i cu la r  mat te rs  bu t  I  th ink  the re  has been th is  pedd l ing  

o f  a  v iew tha t  says,  you don ’ t  l i ke  cer ta in  peop le  and you 

want  to  ge t  r id  o f  the ,  you know,  a t  a l l  cos ts  and so  on  

wh ich  i s  abso lu te ly  no t  t rue .   Fo r  me i t  was jus t  a  s imp le  20 

exerc ise ,  these a re  the  a l legat ions  tha t  a re  ou t  there ,  tha t  

you tampered w i th  the  repor t ,  face  a  lega l  p rocess tha t  has  

to  go t  to  dea l  w i th  mat te rs  o f  tha t  na ture  go  and c lea r  

yourse l f ,  you r  name there ,  tha t ’s  i t .  

CHAIRPERSON:    Wel l  I ’m  happy we have come to  th is  
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po in t  because I  th ink  i t ’s  qu i te  an  impor tan t  po in t .   You say 

you thought  to  yourse l f  tha t  th is  cou ld  be  an a t tempt  to  

cover -up  okay,  i s  tha t  r igh t ,  tha t  there  is  a  poss ib i l i t y.  

MR NHLEKO:    Yes,  susp ic ions in  tha t  regard .  

CHAIRPERSON:    Susp ic ions ja ,  now,  I  go  back  to  th is  

quest ion  and maybe you d id  answer  i t  bu t ,  whether  a t  the 

t ime o f  do ing  –  o f  hav ing  tha t  susp ic ion  whether  you were  

aware  tha t  the  s ta tements  in  the  docket  had  a l l  the  

in fo rmat ion ,  fo r  example ,  tha t  may have been in  the  f i rs t  

repor t  bu t  was no longer  in  the  second repor t .  Were  you  10 

aware  o f  tha t  o r  were  you not  aware  o f  tha t  a t  tha t  t ime? 

MR NHLEKO:    No a t  tha t  t ime,  o f  course  I  wasn ’ t  aware .  

CHAIRPERSON:    You weren ’ t  aware?  

MR NHLEKO:    Bu t  I  th ink ,  a lso ,  on  th is  i ssue,  and I ’m 

happy tha t  Mr  Sand i le  Ju ly  o f  Werksmans w i l l  a lso  be  

appear ing .  

CHAIRPERSON:    Yes,  yes .  

MR NHLEKO:    Because he wou ld  shed more  l igh t .  

CHAIRPERSON:   Yes,  yes .   

MR NHLEKO:    On the ,  you know,  the  n i t t y  g r i t t y ’s  o f  the  20 

work  tha t  they d id  and o f  course  what  i s  i t  tha t  they found,  

fo r  an  example .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    In  the  docket  tha t  they looked in to  and the  

s ta tements  tha t  were  there ,  i t  does tha t ,  whethe r  o r  no t  
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those s ta tement  ta l l y  w i th  the  f ina l  p roduct  as  found  in  the 

two repor t s ,  fo r  an  example .  

CHAIRPERSON:    Yes,  what  wou ld  you say to  the  

propos i t ion  tha t  i t  wou ld  be  a  ve ry  weak a t tempt  on  the  

par t  o f  anybody a t  IP ID to  t ry  and cover -up  what  Genera l  

Dramat  and Genera l  S ib iya  may have done wrong by  

chang ing  what  was in  the i r  f i rs t  repor t  w i thout  chang ing  the  

ac tua l  s ta tements  on  the  bas is  o f  wh ich  dec i s ions wou ld  be  

made,  what  wou ld  you say to  tha t?  

MR NHLEKO:    Whethe r  o r  no t ,  I  wou ld  th ink  tha t ’s  a  weak  10 

a t tempt?  

CHAIRPERSON:    Sor ry?  

MR NHLEKO:    Whethe r  o r  no t  I  wou ld  o f  tha t  as  a  weak 

a t tempt?  

CHAIRPERSON:   Yes,  yes  to  say,  these peop le  must  be  

knowing what  they are  do ing  and  they must  have  known,  

nobody was go ing  to  make a  dec i s ion  w i thout  read ing  the  

s ta tements  and i t  doesn ’ t  he lp  to  change someth ing  in  the  

repor t ,  i f  in  the  s ta tement ,  i t  remains  there  because the  

peop le  who make  dec i s ion  w i l l  look  a t  the  s ta tements  and 20 

w i l l  see  a l l  the  in fo rmat ion  tha t  you are  t ry ing  to  remove,  i f  

tha t ’s  your  a t tempt .   

MR NHLEKO:    No,  I  th ink  I  wou ld  share  in  a  more  or  less  

a  s im i la r  v iew,  Cha i rperson tha t ,  you know,   i f  there ’s  

someth ing  tha t  –  fo r  a rgument  sake you wan ted to  
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man ipu la te  you needed to  man ipu la te  the  en t i re  l ine  a l l  the  

way back,  fo r  an  example  and tha t ’s  why I ’m a lso  go ing  

back to  the  po in t  tha t  says I ’m  happy tha t  Mr  Ju ly  wou ld  

appear  he re  because then we w i l l  a lso  be  look ing  in to  the  

process issues and some o f  the  p rocess i ssues,  they a l so  

a f fec t  the  Nat iona l  P rosecut ing  Author i t y  and so  fo r th .   

There  was the  who le  quest ion ,  fo r  ins tance,  o f  the  docket  

i t se l f  be ing  w i thdrawn f rom the  Nat iona l  P rosecut ing  

Author i t y  fo r  whatever  the  reasons were  and so  on  and 

there ’s  qu i te  a  b i t  o f  –  few ind iv idua ls  invo lved there  no t  on  10 

the  s ide  o f  IP ID but  o f  course  the  Nat iona l  P rosecut ing  

Author i t y  and so  i t  goes.   Now tha t  i s  dea l t  w i th  in  de ta i l  in  

the  repor t  tha t  I  had to  commiss ion ,  in  the  work  tha t  I  had 

to  commiss ion  as  the  Werksmans invest iga t ion  bu t  I  

app rec ia te  and unders tand the  v iewpo in t  by  the  Cha i r,  i t ’s  

–  you are  r igh t  tha t ,  na tura l l y  you do come to  th is  quest ion  

bu t  how i s  i t  poss ib le  tha t  th is  th ing  can be done on ly  a t  

th is  leve l  and not  the  en t i re  va lue  cha in  o f  sor ts  and so  on  

but  I  th ink  as  and  when we engage  fu r ther  w i th  i t ,  we ’ l l  ge t  

more  c la r i t y,  Cha i r.  20 

CHAIRPERSON:  No,  no  tha t ’s  f ine  and o f  course ,  par t  o f  

what  one wou ld  look a t  i s  these are  no t  jus t  peop le  who 

have no invest iga t ive  exper ience,  these are  peop le  who 

are  –  have got  qu i te  some exper ience o f  invest iga t ing  and 

they wou ld  know exact ly  what  to  do  i f  they  wanted to  do  
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th is  bu t  tha t  doesn ’ t  mean the  a l te ra t ions mustn ’ t  be  

looked a t ,  I ’m  jus t  pu t t ing  th is ,  Mr  Hu l ley.    

ADV HULLEY SC:    Thank you Mr  Cha i r.   So,  i f  I  

unders tand you  cor rec t l y,  what  you ’ re  say ing  is  tha t ,  

inso fa r  as  the  add i t iona l  invest iga t ions were  conducted –  

tha t  were  conduc ted you wou ld  pre fer  Mr  Ju l y  to  speak to  

tha t?  

MR NHLEKO:    No,  Mr  Hu l ley,  I  th ink  le t ’s  t r y  and c la r i f y  

th is .   You are  ta l k ing  about  add i t iona l  invest iga t ion ,  now I  

need to  be  care fu l  about  tha t  because the re  has been  10 

re ference to  add i t iona l  invest iga t ions bu t  re la t ing  to  the  

quest ion  o f  the…[ in tervenes] .  

CHAIRPERSON:    Ja  I  th ink  –  Werksmans invest iga t ion .  

ADV HULLEY SC:    Werksmans invest iga t ion .  

MR NHLEKO:    Okay.  

ADV HULLEY SC:    So  as  fa r  as  the  invest i ga t ions 

conducted by  Werksmans is  concerned,  you ’d  pre fer  Mr  

Ju l y  to  speak to  tha t?  

MR NHLEKO:    Not  necessar i l y,  look ,  I  p repared a  

s ta tement  and I  came here ,  honourab le  Cha i r,  in  the  f i rs t  20 

day and you looked a t  me and – i n  a  very  in t im ida t ing  k ind  

o f  manner  and sa id ,  you are  no t  go ing  to  p resent  th is  th ing  

word  fo r  word  r igh t  th roughout ,  okay bu t  i t ’s  there ,  o f  

course  I ’m  exaggera t ing  what  I ’ve  jus t  sa id ,  Cha i r,  I ’m 

sor ry  I ’m  say ing  i t  in  jes t .   Now …[ in tervenes] .  
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CHAIRPERSON:    No,  I  th ink  wha t  you ’ re  say ing  about  Mr  

Ju ly,  you are  s imp ly  say ing ,  you a re  happy tha t  –  you a re  

g iv ing  your  own unders tand ing  o f  i ssues,  your  own  

perspect ive .  

MR NHLEKO:    Yes.  

CHAIRPERSON :   And tha t  the  person tha t  you asked to  

invest iga te  w i l l  a lso  come and g i ve  h is  own unders tand ing  

and h is  pe rspect ive .  

MR NHLEKO :   Yes.  

CHAIRPERSON :   That ’s  what  you a re  say ing .  10 

MR NHLEKO :   Yes,  and pa r t i cu la r ly  because he a l so  had – 

he  conducted the  in te rv iews,  you know,  face- to - face  k ind  o f  

in te rv iews and in te rac t ions w i th  peop le  and he w i l l  be  ab le  

to  e luc ida te  more  po in t s  about  what  tha t  exper ience 

enta i led  and so  on .  

CHAIRPERSON :   No,  and o f  course  as  we ask you  

quest ions,  we w i l l  bea r  in  m ind tha t  you a re  no t  

respons ib le  fo r  h is  dec is ions excep t  inso far  as  you adopted  

bu t  you are  respons ib le  fo r  your  own dec is ions and  

obv ious ly  i f  you  adopt  you might  be  asked but  I  th ink  i t ’s  20 

c lea r  you a re  say ing  you are  g i v ing  your  pe rspect ive ,  he  

w i l l  come and g ive  me h is  perspect ive  as  we l l ,  ja ,  Mr  

Hu l ley.  

ADV HULLEY SC :   Thank you Mr  Cha i r.   

Now…[ in tervenes ] .  
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MR NHLEKO :   Cou ld  I  –  I ’m  sor ry,  Mr  Cha i r…[ in tervenes] .  

CHAIRPERSON :   Wash ing  o f  hands? 

MR NHLEKO :   Wash ing  o f  hands yes.  

CHAIRPERSON :   Okay we a re  go ing  to  have a  –  I  th ink  I ’ ve  

go t  an  idea tha t  a f te r  c lose  to  two  hours  there  shou ld  be  a  

break to  wash hands.   So,  we are  a t  quar te r  to  four,  maybe  

before  –  or  maybe le t ’s  have the  wash ing  o f  hands then  

when we come back,  we can ta lk  about  the  way fo rward .   

Ja  we ’ l l  ad jou rn  fo r  ten  m inutes  is  tha t  f ine?  We’ l l  ad journ  

fo r  ten  m inutes .  10 

 We ad journ .  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

CHAIRPERSON:    . . . the way forward.   I  see Counsel  for or 

he has just  arr ived.   Let  us talk about  the way forward.   We 

obviously have not  f in ished.   Wel l  let  me start  wi th the 

wi tness.   Mr Nhleko what is your si tuat ion?  I  – I  imagine but  

you must  just  te l l  me what your si tuat ion is.   I  imagine that  

maybe we should look – you are st i l l  going to come back 

when Mr McBride is to  be cross-examined.   One opt ion would 20 

be that  we plan that  when you come back you f in ish off  your 

part  and then Counsel  cross-examines h im.  Another  opt ion 

is that  we proceed for another hour  or so but  I  doubt  that  we 

wi l l  f in ish wi thin an hour – that  hour.   I  am not  sure i f  there 

is another opt ion but  what is your si tuat ion? 
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MR NHLEKO:   Chai r  I  in i t ia l ly had thought that  we are going 

to f in ish yesterday but  we then have now gravi tated to where 

we are.  

CHAIRPERSON:   Yes.   Yes.  

MR NHLEKO:   But  th is is a matter o f  pr ior i ty.  

CHAIRPERSON:   Yes.   Yes.  

MR NHLEKO:   And so as a resul t  of  which I  th ink there 

would be something wrong i f  we do not  f in ish tomorrow.   I  am 

just  making an example.  

CHAIRPERSON:   Oh yes,  yes,  ja.   No,  no.  10 

MR NHLEKO:   There wi l l  be someth ing fundamental ly  wrong.  

CHAIRPERSON:   No,  no we – i f  we go into tomorrow, we wi l l  

f in ish tomorrow.  

MR NHLEKO:   Yes so I  am suggest ing that  in case you work 

around.  

CHAIRPERSON:   Ja.   I  st i l l  am prepared to. .  

MR NHLEKO:   I  am stuck around – I  am stuck around this  

place that  we do not  l ike.  

CHAIRPERSON:   Yes okay.   Okay.  

MR NHLEKO:   So we may… 20 

CHAIRPERSON:   So you… 

MR NHLEKO:   I  am looking at  the … 

CHAIRPERSON:   You are looking at  your Senior Counsel .  

MR NHLEKO:   At  the SC here because… 

CHAIRPERSON:   I  wi l l  be asking him just  now what h is 
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posi t ion is  

MR NHLEKO:   Yes but  that  is my posi t ion.  

CHAIRPERSON:   But  f rom your side even tomorrow you wi l l  

[ indist inct  00:02:36]   

MR NHLEKO:   Yes even tomorrow yes we can.  

CHAIRPERSON:   So we could go on for some t ime this  

af ternoon and when we – i f  we st i l l  have not  f in ished then 

cont inue tomorrow unt i l  we f in ish i f  we can wi th you.   I  know 

there are other matters but  I  th ink that  we should be able to 

f in ish wi th you even with those mat ters I  th ink.   I  th ink they 10 

might  have to be moved just  l ike you have been moved in  

terms of  – okay al r ight .   Mr Mokhari  what is your si tuat ion? 

ADV MOKHARI SC:   Chai r  I  – I  wi l l  be happy i f  we can 

proceed for an hour or two today and i f  tomorrow,  we can 

f in ish before twelve then I  wi l l  be able to push the 

commitments that  I  have for tomorrow to af ternoon.  

CHAIRPERSON:   Okay.   Okay.   Mr Hul ley,  I  know you are 

stuck wi th – wi th me.   

ADV HULLEY SC:   Yes.  

CHAIRPERSON:    So i f  I  am avai lab le you are avai lab le.  20 

ADV HULLEY SC:   We conjo ined unfortunate ly or fortunately 

as the case may be.    

CHAIRPERSON:   I  th ink let  us go up to f ive and then we wi l l  

see whether at  f ive we go up to s ix or we stop at  f ive and 

adjourn unt i l  tomorrow and then i f  we adjourn unt i l  tomorrow, 
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we could start  ear l ier than ten i f  that  sui ts everybody.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:   Ja okay al r ight .   Thank you.   Wel l  let  me 

ask this quest ion as we move forward Mr Nhleko.   You know 

there has been this quest ion of  whether the so cal led f i rst  

report  was the f inal  report  or the second report  or not  ja.   

Now that  quest ion may be qui te important  for purposes of  the 

concerns that  you have raised.   Because i f  i t  was not  a f inal  

report  maybe i t  would fol low f rom that  that  the IPID – that  

the f ina l  report  could di ffer  f rom a report  that  is not  f inal  and 10 

therefore i f  there were di fferences between the two that  

should not  raise any alarms.  Okay.   Now I  th ink f rom your  

aff idavi t  I  th ink you have taken the view that  i t  was a f inal  

report  – the f i rst  report ,  is that  correct? 

MR NHLEKO:   Yes Si r  that  is very correct  Chai r.  

CHAIRPERSON:   Yes,  yes.   Now one of  the things that  Mr 

Khuba said when he gave evidence in the commission was 

that  the f i rst  report  was not  a f inal  report .   And he said that  

is – that  was so because – he said i t  was not  a f inal  report  

because there was st i l l  some invest igat ion to be done when 20 

i t  was submit ted.   And as I  recal l  he sa id al though the cel l  

phone records were there,  they had not  yet  been analysed 

by I  assume an expert .   And he said the di fferences between 

the f i rst  report  and the f ina l  report  I  do not  know whether al l  

of  them or some of  them were based on the analys is of  the 
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cel l  phone records that  had taken place.   Now I  am aware 

that  there is a memorandum which Mr Mosing – Advocate 

Mosing f rom the NPA wrote to Mr Chauke of  the NPA and to 

Ms Jiba or the NPA in which he also conf i rmed that  the 

analysis of  the ce l l  phone records was outstanding.   Are you 

aware of  the same th ing as wel l?  

MR NHLEKO:   No I  am aware.  

CHAIRPERSON:   Ja.  

MR NHLEKO:   From the invest igat ion report  conducted by 

Werksmans that  there is that  aspect .   In  fact ,  I  a lso 10 

accommodated i t  onto my statement.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Which is more of  an issue deal ing wi th the 

process and the handl ing.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Of  th is part icular mat ter  between IPID and the 

NPA.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   And could I  just  al lude to two things – sorry 

because the Chai r  spoke to the quest ion of  what Mr Khuba 20 

said that  th is is the f inal  report .  

CHAIRPERSON:   Yes but  before you do that  I  just  wanted to  

check before I  proceed that  you are aware of  th is – we are 

on the same page.  You are aware that  Mr Mosing also sa id 

in some memorandum that  the analysis of  cel l  phone records 
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was outstanding at  the t ime the f i rst  report  was submi t ted to  

them.  You are aware of  that? 

MR NHLEKO:   Yes I  am aware I  saw i t  in the invest igat ion 

report .  

CHAIRPERSON:   You are aware okay al r ight .   Okay.   Now 

my quest ion on this debate of  whether the f i rst  report  was 

f inal  or not  is therefore how could i t  be – how could i t  have 

been regarded as f ina l  i f  the work – the invest igat ive work 

had not  been completed yet? 

MR NHLEKO:   How I  would respond to that  maybe in two or  10 

three di fferent  sort  of  ways.   The f i rst  one Chair  is that  I  

th ink invest igators who a lso did this work wi l l  shed more 

l ight  on that  quest ion when they coming to test i fy.   That  I  

th ink just  the few extracts that  I  made before this 

commission.  The one thing that  you can clear ly see is that  

there is no addi t ional  informat ion in the second report .   

Rather someth ing has been taken away f rom the f i rst  report .   

So I  th ink for me that  is very glar ing.   You know you have 

deleted paragraphs,  de leted statements and so on in the 

construct ion of  the second one and so on.   So i t  is a  – I  am 20 

aware that  somewhere in the – in the invest igat ion 

conducted by Werksmans that  issue also was a let ter around 

the quest ion of  you know in fact  there are two th ings.   The 

quest ion of  the ce l l  phone records and warning statements.  

CHAIRPERSON:   The warn ing statements ja.  
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MR NHLEKO:   You know those are the things.  

CHAIRPERSON:   I  leave out  the warning statements 

because I  take i t  they – the people concerned could not  be 

forced to make them.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   But  the cel l  phone records stands on a 

di fferent  foot ing.  

MR NHLEKO:   Ja.  

CHAIRPERSON:   So my quest ion is how could anybody 

regard the f i rst  report  as f inal  when the invest igat ion had not  10 

been completed because there was st i l l  an analysis of  the 

cel l  phone records that  was to be done? 

MR NHLEKO:   Oh okay.   Now I  do not  want to cla im any 

part icular knowledge around speci f ical ly  that  area.   Save to 

say you know Chai r  that  when that  was done my 

understanding is  that  you had two reports before the report  

of  the January 22.   You have a draf t  produced in October and 

a draf t  produced in November 2013. 

CHAIRPERSON:   Hm.  

MR NHLEKO:   Now a – I  th ink the former act ing Execut ive 20 

Di rector Ms Koekie Mbeki  would also shed some l ight  around 

the quest ion of  that  report  of  the 22n d because she by then 

was the Account ing Off icer.   That  is  about  almost  three 

months before Mr McBr ide came in  they emerged and so on.   

She would also shed l ight  around the quest ion of  the f inal i ty  
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of  that  report  and what the arrangements were between IPID 

and the NPA for an example.   My understanding f rom what I  

hear is that  she also was qui te involved wi th that  work of  the 

invest igat ion done by Mr Khuba.  

CHAIRPERSON:   But  would you agree that  the report  on the 

basis of  which together wi th the statements you as Minister 

would be expected to make a decis ion and the NPA would be 

expected to make i ts own decisions about cr iminal  matters 

would be the f inal  report  and not  a report  that  was not  f inal .  

MR NHLEKO:   Yes i t  would be the f inal  report .  10 

CHAIRPERSON:   You would agree? 

MR NHLEKO:   I  agree wi th that .  

CHAIRPERSON:   So therefore to  the extent  that  the f i rst  

report  may not  have been a f inal  report  you would not  be 

expected to  make your  decision based on i t .   Now when I  

ta lk about  your decision,  I  am talking about discipl inary 

matters whether somebody must be charged or  suspended 

and so on.   I  am not  suggest ing that  i f  you pick up that  there 

was something that  needed to be invest igated you could not  

say let  i t  be invest igated but  I  am just  saying you would 20 

accept  that  you would be expected to make your decisions 

on the basis of  a f inal  report  whichever i t  is? 

MR NHLEKO:   Yes.  

CHAIRPERSON:   But  i t  must  be a f inal  report .  

MR NHLEKO:   No that  is correct .  
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CHAIRPERSON:   Ja.  

MR NHLEKO:   I  th ink that  is a correct .  

CHAIRPERSON:   Ja.  

MR NHLEKO:   Art iculat ion.  

CHAIRPERSON:   Okay.   Okay a lr ight .  

MR NHLEKO:   My content ion only wi th regards to the f i rst  

report  which I  refer to as a f inal  report .  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Is that  i f  the report  was not  f inal  what was i t  

doing at  the NPA? 10 

CHAIRPERSON:   Wel l… 

MR NHLEKO:   That  is not  for the Chai r  to answer i t  is a 

rhetor ical  quest ion I  am just  saying.   So what was i t?  Why 

would a draf t  report  be in the hands of  the Nat ional  

Prosecut ing Authori ty for  them to decide to prosecute or not  

to prosecute? 

CHAIRPERSON:   Yes.   Yes.  

MR NHLEKO:   I f  i t  is a draf t .   I f  i t  was a draf t .  

CHAIRPERSON:   Just  give me the other – there is the other  

lever  arch f i le  that  I  cannot remember what  i t  is cal led that  20 

Mr Hul ley you… 

ADV HULLEY SC:   In relat ion to which Mr Chair? 

CHAIRPERSON:   Wel l  i t  has got  my notes.   Have you seen 

that  one?  I  just  want to us to speak wi th speci f ics.   At  the 

beginning i t  has got  some notes that  I  made – handwri t ten 
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notes at  the beginning.   The f i les that  were brought up 

yesterday.   Ja r ight  at  the beginning i t  has got  my 

handwri t ten notes.   Whi le he is looking for  the f i le that  has 

got  my notes let  me say this – let  me say two things to you 

Mr Nhleko in regard to your rhetor ical  quest ion.  

MR NHLEKO:   Yes.  

CHAIRPERSON:   Mr Khuba gave evidence here and said he 

was placed under t remendous pressure to  submit  h is report  

to the NPA.  I  th ink one of  the people that  he said placed 

considerable pressure on h im was General  Nt lemeza i f  I  am 10 

not  mistaken.   I  th ink he said something l ike you are 

delaying – you are delaying my move to the Hawks or 

something l ike that .   You know when are you f in ishing the 

invest igat ion.   I  am paraphrasing.  

MR NHLEKO:   Okay.  

CHAIRPERSON:   You know.  But  I  th ink he also said Mr 

Mosing also put  a lot  of  pressure on him and he even said 

normal ly a report  l ike that  must  be signed by the Execut ive 

Di rector of  IPID but  th is  was submit ted wi th his signature 

only.   He might  have said the act ing Execut ive Director was 20 

not  avai lable or something I  am not  sure but  def in i te ly he 

said there was a lot  of  pressure put  on him to complete his  

invest igat ion and submit  h is report .   That  is one.   But  two I  

def in i te ly have made a note I  saw a memorandum by Mr 

Mosing addressed to Mr Jiba – Ms Jiba I  am sorry – Mr Jiba 
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and Mr Chauke within the NPA in which he def in i te ly there 

are st i l l  outstanding – there is st i l l  something outstanding 

and that  is the analysis of  the ce l l  phone records but 

def in i te ly he said there was a lot  of  pressure put  on him to 

complete his invest igat ion and submit  his report .   That  is 

one.    

 But  two,  I  def in i te ly have made a note.   I  saw a memo by 

Mr Moseng addressed to Mr Jiba. . .  Ms Jiba.   I  am sorry.   Ms 

Jiba and Mr Chauke within the LPA in which he def in i te ly 

said there are st i l l  outstanding. . .  there is st i l l  something 10 

outstanding and that  is the analyses of  the ce l l  phone 

records.  

 He may have actual ly said this is  not  f inal .   I  am not  

sure.   I  may be mistaken about that  part  but  I  am not  

mistaken about the part  where he said the analyses of  the 

cel l  phone records is outstanding.  

 So now, i f  I  am correct  factual ly that  that  is what  Mr 

Moseng said,  I  want to suggest  to  you that  that  must  mean 

that  the f inal . . .  or rather,  the f i rst  report  was not  a product  of  

a complete invest igat ion or a completed invest igat ion.  20 

 And i f  that  was so,  my logic suggest  that  i t  could not  be 

a f inal  report .   Have you got  something to say to th is  

th inking? 

MR NHLEKO:   No,  I  th ink that  is arguable point  Honourable 

Chai r.   You know, for starters,  I  would not  be pr ivy to  
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d iscussions between certain individuals.   I  know that  the. . .  

the claim or al legat ion has been made which is. . .  which I  

th ink i t  makes me very big,  you know, that  I  must  also have 

captured the Nat ional  Prosecut ing Authori ty and so on.  

 Now i t  is qui te signi f icant  but  I  wi l l  deal  wi th that  point  a  

day. . .  at  another  point . . .  at  a later  po int  your Honourable 

Chai r.  

 But  I  am saying,  I  would not  be pr ivy,  for instance,  to 

discussions e i ther pertaining to Mr Moseng, Moeletsi  and 

Chauke and whomever,  except  what I  see in the reports that  10 

indeed there were such things.  

 I  would also not  be pr ivy to the pressure points that  Mr 

Khuba must have been subjected to by. . .  whether  i t  is 

. . . [ indist inct ]  or any other ind ividual  and so on.   I  would not  

know about those.  

CHAIRPERSON:   Yes.  

MR NHLEKO:   Now..  and I  st i l l  do think that  i f  Ms Mbeki  was 

to be cal led,  I  th ink she would shed more l ight  about  th is 

issue of . . .   

 So i f  the January 22 report  was not  f inal ,  so how come i t  20 

fol lowed a legislat ive,  a sort  of  route,  to the NPA for the NPA 

to make a decision? 

 So i f  the report  was not  f inal ,  what  was. . .  perhaps a lso 

the logical  and relevant  quest ion re lated to that  would be,  

what was the rush?  I f  I  may put  i t  that  way? 
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CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   So what would have been the rush 

. . . [ intervenes]   

CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   I f  that  report  was not  complete?  And then 

you take i t  to the Nat ional  Prosecut ing Author i ty and so on.  

CHAIRPERSON:   Yes,  yes.  

MR NHLEKO:   And perhaps,  that  is when the statements 

al legedly made by Mr Khuba, perhaps wi l l  a lso assist  in 

determining the quest ion of  the f inal i ty of  th is part icular 10 

report .  

CHAIRPERSON:   Yes.  

MR NHLEKO:   But  as things stand,  my posi t ion is  s imple.   

That  was the f inal  report  and that  is  why i t  was wi th the NPA 

for prosecut ion.   Now and that  is why,  even amongst  other  

th ings,  the NPA i tsel f ,  besides the memo f rom Moseng to 

Chauke or  Ms J iba and so,  the matter was also even 

escalated to the level  of  the Nat ional  Di rector of  Publ ic 

Prosecut ion then.   So how could i t  get  that  far when we 

have. . .  i f  th is is a draf t  report?  And so.   So,  I  th ink those 20 

are relevant  quest ions.  

CHAIRPERSON:   No,  no.   I  th ink you are r ight .   Those 

quest ions are relevant .   I  am going to read to you something 

in my own notes in regard to what  Ms Moseng said in the 

memo that  I  am talking about.   I  cannot locate the memo 
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i tsel f  but  once I  have read,  maybe counsel  wi l l  be able to 

locate i t .  

ADV HULLEY SC:   [No audible response]  

CHAIRPERSON:   I  am saying,  once I  have read the relevant  

part ,  the quotat ions in  my handwri t ten notes,  maybe counsel  

wi l l  be able to te l l  us where i t  is. . . [ intervenes]   

ADV HULLEY SC:   Okay.  

CHAIRPERSON:   . . . in the bundle but  we might  not  need to 

go there for present  purposes.   But  I  want  to say,  I  am not  

sure what the posi t ion is wi th Ms Mbeki .  10 

 But  you are maybe aware that  when the IPID witnesses 

gave evidence here. . .  or rather,  when Mr Khuba gave 

evidence here or even f rom his statements,  he said that  Ms 

Mbeki  to ld him not  to involve Mr Sesoko in th is invest igat ion 

which he found st range because Mr Sesoko was his  

supervisor.    

 The only person that  he was report ing to for al l  

invest igat ions.   He did not  understand why,  in regard to th is  

part icular one,  he should not  involve Mr Sesoko.   That  is one 

of  the things that  Mr Khuba said.    20 

 Two, both Mr Khuba.. .  I  th ink Mr Khuba and Mr McBride 

but  certainly Mr Khuba, I  th ink,  he raised the quest ion of  

how.. .  he ra ised the quest ion of  the involvement of  Crime 

Inte l l igence in th is invest igat ion.  

 And now I  maybe mixing up Khuba and McBr ide but  one 
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or  more of  them said Crime Intel l igence does not  get  

involved in invest igat ions.   That  is not  the ir  job.   Their  job is  

di fferent .  

 But  in th is case,  they had begun th is invest igat ion and i t  

was then handed over  to  us and that  was changed.   That  is  

what I  was told.  

 And then of  course,  you have,  according to Mr Khuba 

and Ms Mbeki  saying,  al though you are going to invest igate 

this,  do not  involve Mr Sesoko,  you know.   

 So there are those th ings.   But  th is  is what I  wrote here 10 

about i t .   The memorandum I  am ta lk ing about . . . [ intervenes]   

ADV HULLEY SC:   Mr Chai r.  

CHAIRPERSON:   Ja? 

ADV HULLEY SC:   Can I  be of  some assistance? 

CHAIRPERSON:   Yes?  I t  is stated 13 February 2014.    

ADV HULLEY SC:   Wait .  

CHAIRPERSON:   Have you got  i t?  Okay.  

ADV HULLEY SC:   I t  is part  of  the Y7 Bundle.  

CHAIRPERSON:   Oh,  just  say where i t  is on the record.  

ADV HULLEY SC:   Yes.  20 

CHAIRPERSON:   But  I  wi l l  read f rom my note just  for the 

record . . . [ indist inct ]  . . . [ intervenes]   

ADV HULLEY SC:   I t  is on page 112 Y7.  

CHAIRPERSON:   Okay.   Al r ight .   This is what I  wrote here.   

The memo was also addressed to Mr H Chauke,  the DPP for  
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Southern Gauteng.   The purpose of  that  memo is said to be:  

“To provide a summary of  the facts and evidence in  

the matter for the Director of  Publ ic Prosecut ions,  

South Gauteng to be able to make an informed 

decision regarding the prosecut ion of  the matter. . . ”  

 That  is said to be the purpose of  the memo by Mr 

Moseng.  And then,  I  made a note here that  says:  

“The part  of  Mr Khuba’s version that  says that  the 

invest igat ion had not  been completed and that  

therefore the January 2014 was not  a f inal  report ,  10 

seems to be corroborated by Mr Moseng’s 

memorandum of  13 February 2014.    

In part  of  6.3 of  his memo, Mr Moseng said in part  

when talk ing about his view, that  Major Genera l  

Sibiya did not  appear to have been involved. . . ”  

 He said:  

“The ce l l  phone evidence,  however,  does not  

corroborate his presence dur ing the operat ions.   This 

can be looked at  again more closely af ter an expert  

has been procured to analyse the cel l  phone data.   20 

This could not  be done by the t ime of  wri t ing th is  

report  despi te  i t  being pointed out  to the invest igat ing 

team.. . ”  

MR NHLEKO:   Yes.  

CHAIRPERSON:   So I  just  thought I  would ment ion that  that  
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is what caught my at tent ion as I  was looking but  I  am not  

sure i f  there is  anything that  you want to add on the issue or 

to clar i fy,  as the report  is f inal . . .  was f inal  or not .   I  th ink you 

have said what you wanted to say.  

MR NHLEKO:   No,  I  th ink largely that  is what I  have been.. .  

but  I  a lso def in i te ly i t  wi l l  be to the benef i t  of  th is  

Commission i f  Ms Mbeki  was to be located and report .  

 Now for instance,  in the invest igat ion report  by 

Werksmans,  they provide an explanat ion because they have 

also engaged wi th Ms Kuki  as to th is quest ion why Mr 10 

Sesoko was not  to be involved wi th  Mr Khuba in the. . .  to the 

construct ion of  that  f i rst  report .  

 I  th ink Ms Mbeki  and I  am not  going to verbat im but  I  am 

also just  para-phrasing in a sense.   I t  was concerned about  

the fact  that  Mr Sesoko had a cr iminal  record which he was 

st i l l  in the process of  expunging f rom the system.  

 And that  wi th his involvement,  she thought i t  was going 

to be chal lenged by the impl icated persons,  for instance,  on 

the grounds of  that  cr iminal  record and so on.   Something to 

that  effect .  20 

 Look,  as to what that  means,  real ly,  I  th ink i t  can then be 

further explored wi th her . . . [ intervenes]   

CHAIRPERSON:   Ja.   Yes.  

MR NHLEKO:   . . .as and when she deposes some informat ion 

wi th th is Commission.    
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CHAIRPERSON:   H’m.  No,  no,  no.   That  is f ine.   I  know that  

at  some stage last  year,  I  asked whether at tempts have been 

made to make contact  wi th Ms Mbeki .   I  seem to understand 

that  at  some stage,  I  was told she also t r ied to make contact 

wi th the Commission but  I  am not  sure . . . [ intervenes]   

ADV HULLEY SC:   Her aff idavi t  was recent ly . . . [ ind ist inct ]  

. . . [ intervenes]   

CHAIRPERSON:   . . .where that  process is.  

ADV HULLEY SC:   Apparent ly,  she. . .  we have got  the draf t  

that  she has prepared but  i t  has yet  to be deposed by her.  10 

CHAIRPERSON:   Yes okay.   Al r ight .   But  just  going back 

then to f rom your side.   You have said that  you regarded the 

f i rst  report  as f ina l  f rom your point  o f  v iew.  

MR NHLEKO:   Correct .  

CHAIRPERSON:   And I  th ink you did indeed also say but  you 

were not  aware that  there was something st i l l  to be done at  

that  t ime.  I  th ink you said you were not  aware.   Is that  r ight?  

About the cel l  phone record analyses.  

MR NHLEKO:   Okay,  let  me t ry and put  i t  in context  stage 

here.   When the matter arose of  the i l legal  rendi t ions of  the 20 

Zimbabweans,  there are ser ies of  events leading up to the 

points of  invest igat ions.    

 The f i rst  point  is that  the Civ i l ian Secretar iat  of  Pol ice,  

they did some work.   They. . .  which was not  necessar i ly 

invest igated but  basical ly and analyses and overview of  what  
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were the issues.  

 And i f  I  am not  mistaken,  that  report  made 

recommendat ions to the then Minister of  Pol ice who was not  

me.  And then the recommendat ion,  the local  stat  deal ing in  

that  report  deal ing wi th recommendat ions,  they raised two 

things.  

 That  they recommended that  ei ther the Minister of  Pol ice 

then was to engage with the Minister of  Just ice and 

Const i tut ional  Development and agree on an appointment of  

a judge or a senior judge or a ret i red judge,  I  th ink.  10 

 But  there was also reference to the DPCI  judge here I  

th ink.   I t  must  have been Judge Pi l lay at  that  t ime, that  he 

could also be ut i l ised for invest igat ive work around the 

quest ion of  the al legat ions of  the rendi t ions of  the 

Zimbabweans.  

 And the second recommendat ion,  i f  I  am not  mistaken,  

said the invest igat ion could also be. . .  because I  th ink DPCI 

also d id some invest igat ion at  some point .    

 They were invest igat ing themselves effect ively  in  a 

sense.   That  that  invest igat ion needed to be taken away f rom 20 

the pol ice serv ice because they were also impl icated,  I  th ink.  

 That  is my assumpt ion.   And then gave i t  to IPID, al r ight ,  

which I  th ink was the correct  posi t ion.   So i t  does appear 

that  the then minister before I  came in took that  posi t ion for 

th is invest igat ive work to be done by IPID.  
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 And that  is when Mr Khuba then gets assigned to 

actual ly conduct  th is invest igat ion.   I  th ink there was. . .  

correct ly so.   I  th ink there was also the involvement.   I  th ink 

somebody ci ted the fact  that  the Crime Intel l igence was also 

somewhat involved to some extent  and then pul led out  at  a  

later point .  

 So you had al l  those kind of  processes.   The thi rd area 

was the Criminal  Just ice i tsel f .   I  have also deal t  wi th th is  

part icular issue of  the rendi t ions of  the Zimbabweans.   They 

even issued a statement to that  e ffect  and cal led upon an 10 

invest igat ion to be conducted on th is issue.  

 And I  th ink Advocate Moseng in the. . .  in his interact ions 

wi th Werksmans,  the invest igators eluded to the mere fact  

that  the then Minister of  Just ice and Const i tut ional  

Development also addressed senior management  at  the 

Nat ional  Prosecut ing Authori ty about  the quest ion of  the 

i l legal  rendi t ions of  the Zimbabweans and that  something 

needed to be done.  

 So I  am saying there were ser ies of  these part icular  

matters long before Mr McBride came in and long before I  20 

also came in,  okay.   So,  you know,  co r rec t l y  so ,  anybody 

who comes in  may te l l  me tha t  I  found these pa r t i cu la r  

mat te rs  in  p rocess and I  found them midst ream and so  

fo r th  and tha t  was bas ica l l y  i t .   So  I  am jus t  c la r i f y ing  th is  

a rea  because i t  is  a lso  impor tan t  to  re fe r  to  contex t  in  a  
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sense,  yes .  

CHAIRPERSON:    Ja .   No,  tha t  is  a l r igh t .  But  wou ld  you 

agree w i th  th is  p ropos i t ion  tha t  i f  the  f i rs t  repor t  was not  

based on a  comple ted  invest iga t i on ,  IP ID was maybe not  

jus t  en t i t led  bu t  ob l iged to  g ive  you a  repor t  tha t  i s  based  

on a  comple ted  invest iga t ion .    

MR NHLEKO:    I  am t ry ing  to  hear  you,  honourab le  Cha i r.    

CHAIRPERSON:    I  am not  sure  what  you were  say ing  bu t  

le t  me repeat  what  I  am say ing .  

MR NHLEKO:    No,  no ,  I  am jus t  say ing  I  am t ry ing  to  hear  10 

you in  te rms o f  the  po in t  tha t  they are  mak ing .  

CHAIRPERSON:    Yes.  

MR NHLEKO:    Ja .  

CHAIRPERSON:    No,  i t  i s  a  quest ion .  

MR NHLEKO:    Okay.  

CHAIRPERSON:    Wou ld  you ag ree w i th  the  propos i t ion  

tha t  says i f  the  f i rs t  repor t ,  namely  tha t  o f  the  22  January,  

was based –  was  not  based on a  comple ted  invest i ga t ion ,  

IP ID was ent i t led ,  maybe was ob l iged,  ac tua l l y,  to  g ive  you 

a  repor t  tha t  was based on a  comple ted  invest iga t ion .    20 

MR NHLEKO:    In  o ther  words,  i t  wou ld  have been a  

comple te  invest iga t ion ,  you wou ld  no t  have a  repor t  tha t  i s  

s i t t ing  somewhere ,  you know,  incomple te ,  and then have 

another  one wh ich  is  sa id  to  be  comple te  to  th is  end and  

so  on ,  so  my v iew wou ld  be  tha t  i f  a  repor t  i s  no t  comple te  
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–  a  repor t  i s  no t  comple te ,  so  a l l  you  do,  you cont inue 

fu r ther  work  to  comple te  the  repor t  be fore  you submi t  i t  to  

your  p r i nc ipa l .  

CHAIRPERSON:    Yes,  yes ,  yes .   I  th ink  tha t  suggests  tha t  

you wou ld  agree w i th  tha t  p ropos i t ion .  

MR NHLEKO:    Yes.  

CHAIRPERSON:    Ja ,  ja ,  okay.   Thank you.   Mr  Hu l l ey.  

ADV HULLEY SC:    Thank you,  Cha i r  …[ in te rvenes]  

MR NHLEKO:    Can I  a lso  …[ in te rvenes]  

CHAIRPERSON:    I  am sor ry,  yes .  10 

MR NHLEKO:    Because I  th ink  i t  i s  a  mat te r  tha t  a lso  

ar ises ,  honourab le  Cha i r  f rom some o f  the  issues tha t  you  

sa id ,  there  is  th is  asse r t ion  tha t  invest iga tor ’s  repor ts  a re  

to  be  s igned by  an  Execut ive  D i rec to r  o f  IP ID.   Now the re  

is  no  law tha t  say  tha t ,  there  is  no  regu la t ion  tha t  says  

tha t .   In  fac t ,  there  are  o the r  major  repor t s  tha t  were  –  

major  invest iga t ion  repor ts ,  I  am sor ry,  whereby,  -  I  needed 

to  qua l i f y  tha t ,  tha t  were  conducted by  IP ID.   So I  w i l l  c i te  

la rge ly  to  –  there  was a  Mr  Angus,  fo r  an  example ,  who 

conducted invest iga t ion  around the  issue o f  Cato  Manor  in  20 

Durban,  the  k i l l ings  tha t  were  tak ing  p lace there  and  

imp l ica t ing  the  conduct  o f  the  po l i ce  and so  on .   Now there  

was no execut ive  d i rec to r  tha t  s igned the re ,  i t  was the  

ch ie f  invest iga tor  who s igned and re fer red  the  repor t  to  the 

Nat iona l  P rosecut ing  Autho r i t y.   S im i la r ly,  a lso  w i th  regards 
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to  Mar ikana,  I  am to ld  tha t  Mr  Gamanjane,  one  o f  the 

imp l ica ted  pe rsons who must  a lso  appear  here  as  a  s ta te  

capture  to  –  he  was commiss ioned to  do  work  there .   Now 

tha t  repor t  was a lso  no t  s igned by  an  Execut ive  D i rec tor  

bu t  i t  was s igned o f f  by  a  Ch ie f  Invest iga tor  and re fe r red  to  

the  Nat iona l  P rosecut ing  Author i t y,  so  i t  i s  no t  a  mat te r  

tha t  wou ld  a lso  be  per fo rmed any way in  law o r  

regu la t ions,  fo r  example ,  o r  IP ID Act .    

In  the  work  tha t  Werksmans d id  they a l so  in te rac ted  

–  spec i f i ca l l y  in te r rogated th is  quest ion  and Ms Mbek i ,  Ms 10 

Kuk i  Mbek i  c la r i f ied  th is  i ssue tha t  i t  i s  no t  so .   So but  I  am 

ra is ing  th is  because the  impress ion  has been made tha t  i f  

a  repor t  by  IP ID is  va l id ,  i t  has  go t  to  be  sanct ioned  ins ide  

o f  –  by  the  Execu t ive  D i rec to r,  tha t  i s  no t  cor rec t .   So,  I  am 

ra is ing  i t  because  the  Cha i r  sa id  someth ing  about  i t .  

CHAIRPERSON:    No,  no ,  tha t  i s  f ine .   Mr  Hu l ley.  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.   The pa r t i cu la r  

i ssue is  dea l t  w i th  ex tens i ve l y  in  the  a f f idav i t s  o f  Mr  

Sand i le  Ju ly.   I  wou ld  p re fer  to  dea l  w i th  i t  in  the  contex t  o f  

h is  tes t imony,  unders tand tha t  the  w i tness …[ in tervenes]  20 

CHAIRPERSON:    Which  issue –  i s  tha t  the  quest ion  o f  

who s igns o r  the  ear l ie r  quest ion  tha t  …[ in tervenes]  

ADV HULLEY SC:    The quest ion  o f  who s igns the  –  or  

whethe r  the  repor t  has to  be  s igned by  the  Execut ive  

D i rec to r.  
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CHAIRPERSON:    Oh,  okay,  okay.  

ADV HULLEY SC:    That  a lso  depends on a t  what  leve l  the  

repor t  i s  be ing  –  or  the  invest iga t ion  is  be ing  conducted,  

whethe r  i t  i s  a  na t iona l  invest iga t ion ,  p rov inc ia l  

invest iga t ion ,  i t  is  dependent  upon the  regu la t ions  tha t  a re  

app l i cab le .   Unfor tunate ly,  the  regu la t ions are  no t  in  the  

cur ren t  bund le  tha t  we have handed up to  you,  i t  was a  

mat te r  tha t  was to  be  dea l t  w i th  w i th  Mr  Ju ly.  

CHAIRPERSON:    Wel l ,  to  the  ex ten t  tha t  th is  w i tness has 

taken a  pos i t ion  on  tha t  po in t ,  i f  as  an  ev idence leader  you 10 

do not  be l ieve  he is  cor rec t ,  a t  some s tage be fore  he  

leaves the  w i tness s tand you need to  come back to  h im and   

dea l  w i th  tha t ,  ja .  

ADV HULLEY SC:    We ce r ta in ly  w i l l  dea l  w i th  i t .  

CHAIRPERSON:    Ja .   Ja ,  o therw ise  he  w i l l  have good 

enough reason to  th ink  you have not  i ssue w i th  h is  

pos i t ion .  

ADV HULLEY SC:    Wel l ,  i f  I  unders tand i t ,  Mr  Nh leko,  

wou ld  i t  be  fa i r  t o  say inso far  as  tha t  i s  concerned you say  

there  is  no  law  tha t  makes prov is ion  fo r  tha t ,  a re  you  20 

re fer r i ng  to  the  [ ind is t inc t ]  40.47  perhaps,  what  a re  you  

re fer r i ng  to?   

CHAIRPERSON:    Wel l ,  maybe I  shou ld  say the  w i tness  

jus t  came up w i th  th is  i ssue when you may have been on a  

cer ta in  pa th .   You  can she lve  h i s  i ssue …[ in tervenes ]  
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ADV HULLEY SC:    Abso lu te ly.  

CHAIRPERSON:    And dea l  w i th  i t  a t  the  r igh t  t ime.   As  

long as  be fore  a t  some s tage tomor row before  he  leaves… 

ADV HULLEY SC:    Indeed,  Mr  Cha i r.  

CHAIRPERSON:    You have ra ised i t  w i th  h im i f  you have 

an issue w i th  i t .  

ADV HULLEY SC:    Thank you,  Mr  Cha i r.  

CHAIRPERSON:    Bu t  o therw ise  you can s t i ck  to  the  pa th  

tha t  you were  on  jus t  be fore  he  ra i sed tha t  i ssue.  

ADV HULLEY SC:    A f te r  the  invest iga t ion  had been 10 

comple ted  by  the  Werksmans ’ team they submi t ted  a  repor t  

to  you.   The repor t  was dated the  24  Apr i l .  

MR NHLEKO:    Yes,  yes ,  co r rec t ,  s i r.   

ADV HULLEY SC:    And –  bu t  be tween the  t ime tha t  the i r  

te rms o f  re fe rence were  g i ven to  them and the  t ime  o f  the  

comple t ion  o f  the  repor t ,  wh ich  was the  24  Apr i l ,  there  

wou ld  have been some in te rac t ion  be tween you and 

Werksmans,  wou ld  tha t  be  co r rec t?  

MR NHLEKO:    Now what  k ind  o f  in te rac t ion  exact ly?   Do  

you mean between the  t ime when they s ta r ted  the  20 

invest iga t ion  and  the  t ime when they d id  what?   Comple ted 

i t?  

ADV HULLEY SC:    Be tween the  te rms o f  re fe rence,  i f  my 

memory  se rves me co r rec t ,  was the  25  February  o f  2015.  

MR NHLEKO:    R igh t .  
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ADV HULLEY SC:    And the  repor t  was comple ted  on the  4  

Apr i l  –  sor ry,  the  24  Apr i l  o f  2015.   What  I  am ask ing  you is  

whethe r  there  was in te rac t ion  in  be tween tha t  t ime.  

MR NHLEKO:    I  am not  sure  whether  be tween tha t  t ime 

but  there  was ongo ing  in te rac t ion ,  tha t  i s  how I  w i l l  pu t  i t .   

I  wou ld  no t  necessar i l y  p in  i t  down to  a  spec i f i c  pe r iod .  

ADV HULLEY SC:    Sure .  

MR NHLEKO:    There  was an ongo ing  in te rac t ion .  

ADV HULLEY SC:    And the  in te rac t ion  tha t  took p lace 

wou ld  have been –  wou ld  have,  amongst  o thers  -were  there  10 

any repor ts  tha t  were  be ing  –  in te r im repor t s  tha t  were  

be ing  prov ided to  you?  

MR NHLEKO:    I  cannot  reca l l  whether  there  were  in te r im 

repor ts  except  tha t  one o f  the  issues I  reca l l  was when Mr  

Ju l y  ra i sed what  he  thought  was the  lack  o f  coopera t ion  fo r  

ins tance on the  s ide  o f  Mr  Khuba to  wh ich  my react i on  was 

bas ica l l y,  you know,  ca l l ing  Mr  Khuba and sa id  look,  these  

invest iga to rs ,  I  had appo in ted  them,  p lease coopera te  w i th  

the  invest iga t ion  and tha t  was i t .   Bu t  i t  i s  poss ib le  tha t  

there  cou ld  have  been o ther  b r ie fs  even i f  -  you know,  20 

when I  re fe r  to  b r ie fs ,  I  need to  qua l i f y  th is  because  br ie fs  

by  lawyers  i s  someth ing  e lse ,  you know,  bu t  b r ie fs  in  the  

contex t  o f  pub l i c  ro les  as  we p layed them,  i t  cou ld  be  a  

br ie f  as  an  when  somebody wa lks  in  and they wou ld  br ie f  

th is  i s  where  we are  w i th  the  invest iga t ion  or  whatever  o r  
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any  o the r  p rocess re la ted  there to .   So i t  i s  poss ib le .  

ADV HULLEY SC:    So  you got  a  repor t  back.   A t  leas t  one 

o f  the  repor t  backs to  you was tha t  Mr  Khuba or  the  IP ID 

invest iga to rs  were  no t  coopera t ing .   You then contac ted  Mr  

Khuba.  

MR NHLEKO:    No,  no ,  le t  me cor rec t  you,  Mr  Hu l ley.   I  d id  

no t  say  IP ID invest iga tors ,  I  spoke  about  Mr  Khuba.  

ADV HULLEY SC:    Yes.  

CHAIRPERSON:    Now the re  is  a  l i tany  o f  invest iga tors  o f  

IP ID who are  commiss ioned on a  week ly  bas is  so  I  wou ld  10 

not  say  tha t  they  were  no t  coopera t ing  because the  issue 

in  th is  ins tance was per ta in ing  to  the  invest iga t ion  repor t  

p roduced by  Mr  Khuba.  

ADV HULLEY SC:    Very  we l l .  

MR NHLEKO:    So  I  wanted to  cor rec t  tha t ,  s i r.  

ADV HULLEY SC:    So ,  i f  I  unders tand cor rec t l y,  the  repor t  

back to  you was spec i f i ca l l y  tha t  Mr  Khuba  is  no t  

coopera t ing .  

MR NHLEKO:    I  have responded,  Cha i r.  

CHAIRPERSON:    I  am sor ry,  I  d id  no t  hear  the  quest ion .  20 

ADV HULLEY SC:    What  I  had asked the  w i tness  ear l ie r  

on ,  I  was t r y ing  to  unders tand what  the  repor t  back f rom 

Werksmans was,  so  my ear l ie r  quest ion  was,  was the  

repor t  back tha t  Mr  Khuba or  the  IPID invest iga to rs  were  

no t  coopera t ing ,  unders tand f rom the  response tha t  was  
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g iven was tha t  he  was speak ing  spec i f i ca l l y  about  Khuba.   

I  jus t  want  to  make i t  c lear  o r  I  jus t  want  to  unders tand,  

was the  repor t  back f rom Werksmans tha t  Mr  Khuba 

spec i f i ca l l y  was not  coopera t ing?  

MR NHLEKO:    I  responded to  tha t  quest ion ,  Cha i r.  

CHAIRPERSON:    Okay,  jus t  respond aga in  so  tha t  there  is  

no  doubt .  

MR NHLEKO:    They responded tha t  Mr  Ju l y  repor ted  to  me 

tha t  Mr  Khuba seemed not  to  have been coopera t ive  w i th  

the  invest iga t ion .  10 

ADV HULLEY SC:    Was there  any  repor t  in  re la t ion  to  the  

o ther  two,  tha t  i s  Mr  McBr ide  and Mr  Sesoko? 

MR NHLEKO:    No,  I  do  no t  remember  anyth ing  except  tha t  

–  o f  course ,  a t  a  la te r  po in t  I  was  be ing  br ie fed .   Whether  

a t  the  conc lus ion  o f  the i r  repor t  o r  towards the  conc lus ion  I  

a lso  cannot  reca l l  bu t  peop le  tha t  had been in te rv iewed 

and spoken to ,  they a lso  inc luded Mr  McBr ide  and a  

s ta tement  was taken in  tha t  regard .   I  was there  someth ing  

s imp ly  to  tha t  e f fec t .  

ADV HULLEY SC:    Now in i t ia l l y  you got  your  PA to  20 

te lephone Mr  Khuba,  wou ld  tha t  be  cor rec t?  

MR NHLEKO:    No,  tha t  i s  incor rec t .  

ADV HULLEY SC:    So  your  PA d id  no t  phone Mr  Khuba? 

MR NHLEKO:    I  do  no t  know whether  she d id .  

ADV HULLEY SC:    Wel l ,  i f  she  d id  -  and Mr  Khuba 



28 JULY 2020 – DAY 239 
 

Page 187 of 201 
 

tes t i f ied  tha t  she  had phone h im on severa l  occas ions – i f  

she  d id  phone h im,  on  whose ins t ruc t ions  wou ld  she be  

ac t ing?  

MR NHLEKO:    I  a lso  wou ld  no t  know rea l l y  on  whose 

ins t ruc t ions i t  wou ld  be .  

ADV HULLEY SC:    In  fac t  she –  sor ry.  

MR NHLEKO:    Look,  even in  the  a f f idav i t  deposed by  Mr  

Khuba he does not  say  tha t  he  was ca l led  severa l  t imes,  so  

I  th ink  there  is  a  l i t t le  b i t  o f  an  exaggera t ion  there ,  I  mean,  

jus t… 10 

ADV HULLEY SC:    Jus t  bear  w i th  me?  But  the  po in t  i s  

and  I  w i l l  ge t  to  the  re fe rence shor t l y,  the  po in t  i s  tha t  i f  

she  d id  phone h im,  she wou ld  no t  have been ac t ing  on  your  

ins t ruc t ions accord ing  to  you.  

MR NHLEKO:    Look,  I  wou ld  no t  know what  peop le  in  my  

o f f i ce  and,  you know,  what  they do  and who do they phone 

and say what  to  o ther  peop le  and  so  on .   I  mean,  there  is  

no  way I  wou ld  know.  

CHAIRPERSON:    Wel l ,  you  may  or  may not  remember  

whethe r  i f  she  d id  phone you had  asked her  to  phone.   I  20 

th ink  the  quest ion  is  whether  i f  she  phoned she wou ld  have  

phoned because  you asked her  to  o r  you might  say  I  

cannot  remember  whether  I  had asked her  to  and i t  cou ld  

be  tha t  she phoned w i thout  me ask ing  her  to  –  so  what  i s  

your  reco l lec t ion  around tha t?  
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MR NHLEKO:    No,  I  mean,  why wou ld  I  phone Mr  Khuba?   

What  fo r?  

CHAIRPERSON:    Yes.  

MR NHLEKO:    I  mean,  tha t  i s  the  po in t .   

CHAIRPERSON:    So  the  shor t  answer  …[ in te rvenes]  

MR NHLEKO:    The on ly  ca l l  I  remember… 

CHAIRPERSON:    Ja?  

MR NHLEKO:    Is  the  one per ta in ing  to  a  mat te r  tha t  was 

brought  to  my a t ten t ion  by Mr  Ju l y  the  invest iga t ing  person  

fo r  Werksmans.  10 

CHAIRPERSON:    Yes.  

MR NHLEKO:    And tha t  i s  bas ica l l y… 

CHAIRPERSON:    Ja ,  okay.  

MR NHLEKO:    Now –  so  I  see tha t ,  you know,  c la ims have  

been made tha t  I  ca l led  h im and  I  wanted h im to  come 

down to  Cape Town.  

CHAIRPERSON:    Yes.  

MR NHLEKO:    I  mean,  Cape Town is  the  o ther  end o f  the  

wor ld  f rom L impopo,  you know,  i t  i s  no t  –  so  why wou ld  I  

want  to  do  tha t?   Rea l ly.   Th is  person,  by  the  way,  has go t  20 

no th ing  to  do  w i th  me because i t  i s  no t  a  person tha t  I  

superv i sed d i rec t l y,  okay?  I t  wou ld  be  someth ing  e lse ,  fo r  

ins tance,  i f  –  and I  wou ld  unders tand  -  tha t  le t  us  take  a  

person l i ke  Mr  McBr ide  in  h is  …[ in tervenes]  

CHAIRPERSON:    Ja ,  the  Execut ive  D i rec to r.  
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MR NHLEKO:    In  h is  pos i t ion  as  the  Execut ive  D i rec to r  o f  

IP ID tha t  indeed i t  i s  poss ib le  tha t  I  wou ld  summon h im to 

meet ings wherever,  and so  on  and so  on .  But  an  

invest iga to r,  rea l l y… 

CHAIRPERSON:    I s  –  I  have not  re f reshed my memory  on  

th is ,  i s  what  you are  say ing  tha t  you wou ld  no t  have  

contac ted  Mr  Khuba a t  a l l  because  i f  you wanted someth ing 

re la t ing  to  IP ID you wou ld  ta lk  to  the  Execut ive  D i rec to r  o r  

i s  the  pos i t ion  tha t  there  is  an  occas ion  tha t  you say you 

d id  ca l l  h im but  no t  another  occas ion?  10 

MR NHLEKO:    No,  no t  a t  any o ther  occas ion ,  in  fac t  

. . . [ in te rvenes]   

CHAIRPERSON:    Bu t  the  . . . [ in te rvenes]   

MR NHLEKO:    . . . in  fac t  I  do  no t  know why Honourab le  

Cha i r  th is  th ing  is  made an issue  because prec i se ly  i t  i s  

hearsay,  I  mean  somebody says  my PA ca l led  h im,  and 

Khuba does not  say  tha t  I  ca l led  h im,  then tha t  i s  the 

d i f fe rence,  i t  wou ld  be  someth ing  e lse  i f  we . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  le t ’s  ta lk  about  you and Mr  Khuba 

because I  seem to  remember  tha t  Mr  Khuba tes t i f ied  tha t  20 

you ca l led  h im,  tha t  i s  what  I  am t ry ing  to  c la r i f y.  

MR NHLEKO:    Okay.  

CHAIRPERSON:    Whether  you a re  say ing  yes I  d id  ca l l  

h im maybe once,  fo r  a  spec i f i c  reason but  i f  he  says o r  i f  

somebody says I  ca l led  h im on another  occas ion  tha t  i s  
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what  I  am deny ing ,  o r  whether  your  pos i t ion  i s  I  never  

ca l led  Mr  Khuba fo r  anyth ing .  

MR NHLEKO:    No I  a l ready c la r i f ied  on  the  issue o f  ca l l ing  

Mr  Khuba,  tha t  I  indeed d id ,  once.  

CHAIRPERSON:    Okay,  on l y  once .  

MR NHLEKO:    On ly  once and in  fac t  in  h is  a f f idav i t  tha t  i s  

what  he  says.  

CHAIRPERSON:    Ja ,  th is  i s  what  he  ta lks  about .  

MR NHLEKO:    He says no  i t  was jus t  a  ca l l ,  a  very  br i e f  

ca l l  f rom me and i t  was once.  10 

CHAIRPERSON:    Yes,  ja  okay.  

MR NHLEKO:    And then he re fers  then to  th is  o the r  person 

tha t  he  ca l l s  –  he  says i t  was my PA who ca l l ed  h im  

because he does  not  even c i te  tha t  person in  the  a f f idav i t  

as  to  who i t  was except  to  say tha t  tha t  was my PA.  

CHAIRPERSON:    Yes,  okay.  

MR NHLEKO:    Who ca l led  h im and  sa id  whatever.  

ADV HULLEY SC:    Mr  Cha i r  the  re levance –  sor ry  the  

passages in  Exh ib i t  Y4 i t  i s  the  a f f idav i t  o f  Mr  Khuba and i t  

appears  a t  page 25.  20 

CHAIRPERSON:    Does i t  say  any th ing  o ther  than what  Mr  

Nh leko says namely  Mr  Khuba  ta lks  about  Mr  Nh leko  

ca l l ing  h im once,  he  doesn ’ t  ta lk  about  . . . [ in te rvenes]   

ADV HULLEY SC:    That  i s  t rue ,  he  records  Mr  Nh leko  

persona l l y  ca l l s  h im once.  
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CHAIRPERSON:    Ja .  

ADV HULLEY SC:    And as  fa r  as  the  PA is  concerned i t  i s  

severa l  ca l l s .  

CHAIRPERSON:    Oh,  okay,  and i t  i s  Mr  Khuba who says 

Mr  Nh leko ’s  PA ca l led  h im severa l  t imes.  

ADV HULLEY SC:    So  he says the  fo l low ing,  i t  i s  page 25 

o f  tha t  exh ib i t  a t  parag raph 81,  he  says:  

“Shor t l y  be fo re  Mr  McBr ide ’s  suspens ion  in  March 

o f  2015 I  rece ived a  number  o f  ca l l s  f rom the  then  

Min is te r  o f  Po l i ce ,  Min i s te r  Nat i  Nh leko ’s  persona l  10 

ass is tan t  who d id  no t  d isc lose  her  name,  save to  

say tha t  she was h is  persona l  ass is tan t .   She  

in fo rmed me tha t  Min is te r  Nh leko wanted to  see me.   

I  in fo rmed her  tha t  I  requ i red  the  permiss ion  f rom 

the  Execut ive  D i rec to r  o f  IP ID,  Mr  McBr ide ,  be fo re  I  

cou ld  do  so  she  phoned aga in  and to ld  me tha t  

Min is te r  Nh leko wanted me to  f l y  to  Cape Town over  

the  weekend and  tha t  he  wou ld  cover  the  costs .   I  

to ld  her  tha t  i t  wou ld  make no d i f fe rence whether  

the  meet ing  took  p lace dur ing  o f f i ce  hours  or  over  20 

the  weekend,  because as  long  as  the  meet ing  

re la ted  to  IP ID bus iness the  Execut ive  D i rec tor  had 

to  know about  i t .   On the  fo l low ing day Min i s te r  

Nh leko phoned me and to ld  me to  coopera te  w i th  

Werksmans A t to rneys regard ing  the  January  and  
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March  2014 repor ts .  

Now the re  were  severa l  ca l l s  f rom her  accord ing  to  Mr  

Khuba,  i f  we are  to  unders tand cor rec t l y  you say tha t  you 

don ’ t  know what  your  –  the  s ta f f  w i th in  your  o f f i ce  a re  

do ing ,  bu t  what  i s  c lear  i s  on  your  ve rs ion  and on Mr  

Khuba ’s  ve rs ion  you d id  phone h im .  

CHAIRPERSON:    He sa id  he  phoned h im once.  

ADV HULLEY SC:    Yes you d id  phone h im,  bu t  you phoned 

h im once,  tha t  i s  c lea r,  there  is  no  doubt  about  tha t ,  tha t  

you are  conced ing  to .  10 

MR NHLEKO:    Bo th  myse l f  and Mr  Khuba we ta lk  about  

the  same th ing .  

CHAIRPERSON:    Ja .  

MR NHLEKO:    Once,  tha t ’s  what  happened.   Now Cha i r  I  

do  no t  know why we a re  . . . [ in te rvenes]   

CHAIRPERSON:    Hang on Mr  Nh leko,  I  th ink  le t ’s  a l low Mr  

Hu l ley  to  cont inue,  exact ly  what  your  concern  is  m ight  be  

addressed in  the  next  quest ion .  

MR NHLEKO:    No I  am sure  Cha i r  tha t  i t  i s  no t  because 

he has a l ready made th i s  po in t .  20 

CHAIRPERSON:    Okay,  a l r igh t .   Ja .  

MR NHLEKO:   The po in t  he  has made wh ich  is  a lso  made  

in  Khuba ’s  a f f idav i t ,  i s  tha t  essen t ia l l y  th is  Commiss ion  is  

ta lk ing  about  a  face less  person.   Khuba ’s  a f f idav i t  says  

she d id  no t  d isc lose  he r  name.   So Mr  Hu l ley  why do you 
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ca l l  he r  my PA,  when my PA had a  name.  

CHAIRPERSON:    I  th ink  the  a f f idav i t  o f  Mr  Khuba,  the  

passage tha t  Mr  Hu l ley  read sa id  the  Min i s te r ’s  PA.  

MR NHLEKO:   Yes,  bu t   he  says . . . [ in te rvenes]   

CHAIRPERSON:    That ’s  why he is  say ing  your  PA.  

MR NHLEKO:  No,  no ,  no  in  the  a f f idav i t  Mr  Khuba  h imse l f  

he  then says she d id  no t  d isc lose  her  name.  

CHAIRPERSON:    Yes.  

MR NHLEKO:   So the  quest ion  ar ises  maybe to  bo th  Mr  

Hu l ley  and Mr  Khuba,  so  the  PA I  had,  had a  name and a  10 

surname,  so  th is  Commiss ion  where  is  i t  go ing  to  ta lk  

about  face less  peop le .  

CHAIRPERSON:    No Mr  Nh leko . . . [ in te rvenes]   

MR NHLEKO:    Because the  po in t  i s  th is  Cha i r  

. . . [ in te rvenes]   

CHAIRPERSON:    No,  Mr  Nh leko,  no ,  no ,  no .  

MR NHLEKO:     Okay.  

CHAIRPERSON:    These are  some o f  the  th ings tha t  make  

us  take  long.   Mr  Khuba accord ing  to  the  passage tha t  Mr  

Hu l ley  read . . . [ in te rvenes]   20 

MR NHLEKO:    R igh t .  

CHAIRPERSON:    Sa id  tha t  the  person who ca l led  her  sa id  

she was or  he  was,  I  can ’ t  remember  whether  i t  was a  he  

or  a  she.  

MR NHLEKO:   No she.  
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CHAIRPERSON:    She was the  M in is te r ’s  PA,  bu t  d id  no t  

d isc lose  her  name,  r igh t .   So you have conf i rmed to  Mr  

Hu l ley  tha t  you d id  ca l l  Mr  Khuba once and you have sa id  

tha t  Mr  Khuba a lso  ta lks  about  one occas ion  when you  

ca l led  h im.   He then ta l ks  about  these o ther  ca l l s  f rom the  

person tha t  he  unders tood or  was to ld  was your  PA,  I  th ink 

Mr  Hu l ley  must  then come up w i th  the  next  quest i on  and 

then you answer  tha t ,  le t ’s  make progress,  le t ’s  hear  what  

the  quest ion  is .  

MR NHLEKO:   No,  I  accept  tha t  Cha i r,  thanks.  10 

ADV MOKHARI SC:    Chai r  maybe before he cont inues,  

before he answers,  I  don’ t  know i f  Mr Hul ley wants to real ly 

take this issue of  a cal l  that  Khuba says was made by 

somebody else to  him because i f  he wants to take i t  further  

he should a lso give the wi tness the benef i t  of  what Khuba is 

said to have told McBride about the same issue.  

CHAIRPERSON:    Yes,  okay.  

ADV MOKHARI SC:    Because we have that  very same issue 

in McBride’s statement at  paragraph 30 where McBride says 

that  Khuba told him someth ing di fferent  in respect  of  the 20 

same thing.  

CHAIRPERSON:    Yes.  

ADV MOKHARI SC:   Maybe for his  benef i t  I  can just  read i t  

out  then he can decide whether to  what extent  he wants to 

take i t  further.  
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CHAIRPERSON:    I  th ink that  is why I  was saying Mr Nhleko 

must  wai t  for the next  quest ion because depending on what  

that  quest ion is i t  might  include what you are talk ing about.  

ADV MOKHARI SC:   Yes indeed. 

CHAIRPERSON:    But  we are at  two minutes to f ive.  

ADV HULLEY SC:   Thank you Mr Chai r.  

CHAIRPERSON:    I  am not  sure whether i t  is convenient  to 

wrap i t  up because I  th ink we must stop at  f ive,  wrap i t  up at  

th is stage or do you want to put  your next  quest ion and then 

once we’ve got  the answer we adjourn? 10 

ADV HULLEY SC:   Well  I  th ink let  me, because i t  seems 

that  something,  a  l i t t le  b i t  more might  come out  of  th is but  

what I  want  to deal  wi th just  to al lay or  to deal  wi th one 

concern that  has been ra ised by Mr Nhleko,  relat ing to th is  

so-cal led nameless – sorry faceless person.   That  is  not  

what Mr Khuba is saying,  he is not  ident i fy ing her as a 

faceless person,  he is saying a speci f ic person.   I f  I  te l l  you 

that  I  spoke to a person who ident i f ied hersel f  as your  wi fe,  

now unless you have got  several  thousand wives,  then i t  

becomes di ff icul t  of  course,  but  i f  you have only got  one wi fe 20 

i t  is easy to know who that  person is,  you got  back to her  

and you speak to  her,  she wi l l  then tel l  you actual ly that  is 

not  t rue,  but  you can then say to us as far as your aff idavi t  

or  your response is concerned I  know the person that  he is 

referr ing to,  the person is Ms – and tel l  us who that  person 
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is,  and say I  have not  been able to get  hold of  her because 

for  the last  three or four years I  have not  been in  the 

Minist ry,  I  don’ t  know what has become of  her,  or something 

to that  effect .   You are tel l ing us that  th is is a faceless 

person,  you know the face of  your PA, presumably you had a 

PA, is that  correct? 

 Is that  correct? 

MR NHLEKO:    I  have a l ready a t tes ted  to  tha t  Mr  Hu l ley  

bu t  look  the  example  you jus t  made  is  the  most  s imp ly  s t i ck  

k ind  o f  an  example  and does no t  app ly  in  ins t i tu t ions  o f  10 

governance.  

CHAIRPERSON:    Okay . . . [ in te rvenes]   

MR NHLEKO:   In  fo rmal  ins t i tu t ions  i f  I  p ick  up  a  ca l l  and I  

am ca l l ing  Mr  Hu l ley,  r igh t ,  I  wou ld  say Mr  Hu l ley,  i s  tha t  

Mr  Hu l ley  and Mr  Hu l ley  says yes i t  i s  me,  I  say  Mr  Hu l ley  

you are  speak ing  to  Nkos ina th i  Ph iway inkos i  Thamsanqa  

Nh leko,  r igh t ,  whatever  my funct i on  is  and so  fo r th ,  I  am 

ca l l ing  you le t ’s  say  now PA,  I  am ca l l ing  you on beha l f  o f  

a  Mr  Mokhar i ,  okay I  am work ing  fo r  Mr  Mokhar i  ins t ruc ts  

me tha t  you are  th is  tha t  and tha t .  20 

CHAIRPERSON:    Mr  Nh leko as  I  unders tand your  pos i t ion  

you d id  no t  ins t ruc t  your  secre tary  o r  your  PA to  ca l l  Mr  

Khuba.  

MR NHLEKO:    Why are  you bother ing  to  go  in to  tha t  

because once you say I  d id  no t  ins t ruc t  he r,  and i f  she  sa id  
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to  Mr  Khuba tha t  i f  she  phoned Mr  Khuba in  the  f i rs t  p lace  

severa l  t imes and sa id  tha t  she was –  i f  tha t  was my PA 

phon ing  she was do ing  so  w i thout  my knowledge,  tha t  

shou ld  be  a l l  you  shou ld  be  rea l l y  in te res ted  in ,  then we  

can move on.  

MR NHLEKO:   No I  accept  tha t  Cha i r,  bu t  low-ang l ing  is  

qu i te  d i f fe ren t  f rom how Mr  Hu l l ey  wants  to  take  up th is  

i ssue.  

CHAIRPERSON:    Yes,  yes .  

MR NHLEKO:   And tha t  i s  why I  have a  prob lem,  and the  10 

prob lem is   no th ing  to  do  w i th  you Cha i r  bu t  a  p rob lem in  

te rms o f  the  manner  in  wh ich  he  i s  ang l ing  in to  th is  th ing ,  

you know i t  i s  as  i f  a  indeed I  must  have ins t ruc ted  my PA 

to  do  th is  and so  on ,  and I  am say ing  no ,  tha t  cannot  be  

cor rec t .  

CHAIRPERSON:    Ja ,  ja ,  Mr  Nh leko has sa id  i f  h is  PA d id  

phone Mr  Khuba i t  was not  because he had asked her  to  do  

so ,  bu t  he  knows tha t  he  phoned h im once,  Mr  Khuba 

accepts  tha t  he  phoned h im once.   Maybe th is  i s  the  r igh t  

t ime to  ad journ  or  . . .   20 

ADV HULLEY SC:    Thank you Mr  Cha i r.  

CHAIRPERSON:    I s  tha t  f ine? 

ADV HULLEY SC:    That  i s  f ine .  

CHAIRPERSON:    There  is  no t  a  quest ion  tha t  you  wanted 

to  . . . [ in te rvenes]   
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ADV HULLEY SC:   Wel l  I  do  want  to  ask  fu r ther  quest ions  

re la ted  to  the  very  i ssue a round the  . . . [ in te rvenes]   

CHAIRPERSON:    And then we wrap up?  

ADV HULLEY SC:    But  i f  you  don ’ t  m ind.  

CHAIRPERSON:    Ja ,  we can say  another  two,  th ree ,  f i ve  

m inutes  tha t ’s  f ine .  

ADV HULLEY SC:    Thank you Mr  Cha i r.  

CHAIRPERSON:    And then we s top .  

ADV MOKHARI  SC:     Chai r  wou ld  you l i ke  me to  read tha t  

parag raph,  I  th ink  i t  w i l l  reso lve  the  who le  th ing .  10 

CHAIRPERSON:    Okay,  okay read  i t  Mr  Mokhar i .  

ADV MOKHARI  SC:   Wel l  th is  day in  McBr ide ’s  a f f idav i t  

. . . [ in te rvenes]  

CHAIRPERSON:    Ja ,  don ’ t  speak fa r  f rom your  m ic .  

ADV MOKHARI  SC:     On my th ing  i t  i s  wr i t ten  as  RJL006.  

CHAIRPERSON:    Don ’ t  be  fa r  f rom your  m ic .  

ADV MOKHARI  SC:   Oh yes.  

CHAIRPERSON:    Ja .  

ADV MOKHARI  SC:    So on the  same issue Mr  McBr ide  

wr i tes  as  fo l lows,  paragraph 30 he says:  20 

“Khuba repor ted  hav ing  rece ived mul t ip le  ca l l s  f rom 

Nhleko ’s  persona l  ass i s tan t  ask ing  h im to  meet  w i th  

Nh leko fo r  a  face  to  face  meet ing . ”  

Then he p roceeds and he says:  

“Nh leko h imse l f  ca l led  Khuba p rom is ing  h im tha t  the  
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Min is te r  w i l l  cove r  h is  t rave l l ing  costs  to  Cape Town  

on the  weekend so  tha t  I  wou ld  no t  f ind  ou t  about  

i t . ”  

So Khuba has to ld  th is  Commiss ion  in  an  a f f idav i t  and  

McBr ide  two d i f fe ren t  th ings.   So tha t  i s  your  resu l t .  

CHAIRPERSON:    Mmm,  mmm,  okay.  

ADV HULLEY SC:   Wel l  w i th  respect  I  am not  sure  tha t  

tha t  does reso lve  i t  a t  a l l ,  because  obv ious l y  two w i tnesses  

may have a  d i f fe ren t  reco l lec t ion  o f  th ings.   I  do  no t  want  

to  debate  tha t  i ssue w i th  the  w i tness.  10 

CHAIRPERSON:    Yes.  

ADV HULLEY SC:    That  i s  a  mat te r  tha t  Mr  Mokhar i  o f  

course  w i l l  be  a t  l iber ty  to  ra i se  and to  a rgue.  

CHAIRPERSON:    Yes,  maybe what  we shou ld  do ,  maybe  

we shou ld  ad journ ,  you a lso  ge t  a  chance to  look  a t  the 

who le  th ing  so  when we come back tomorrow you might  

wrap i t  up  in  a  ce r ta in  way.  

ADV HULLEY SC:    Thank you Mr  Cha i r.  

CHAIRPERSON:    Bu t  I  th ink  le t  us  s top .   Tomor row we  

shou ld  s ta r t  ear l i e r,  ear l ie r  than ten  i f  we can.    I  th ink  we  20 

shou ld  s ta r t  a t  ha l f  past  n ine ,  w i l l  tha t  be  f ine  w i th  

everybody?  

ADV MOKHARI  SC:    That  w i l l  be  f ine  Cha i r.  

CHAIRPERSON:    That  w i l l  be  f ine  w i th  you Mr  Nh leko?  

MR NHLEKO:    I t  i s  good.  



28 JULY 2020 – DAY 239 
 

Page 200 of 201 
 

CHAIRPERSON:    I  am go ing  to  pu t  a  dead l ine  fo r  us  to  

f in ish  w i th  Mr  Nh leko tomor row.  

ADV HULLEY SC:    Yes Mr  Cha i r.  

CHAIRPERSON:    We must  a im to  f in ish  w i th  h im  wi th in  

two hours .  

ADV HULLEY SC:    That  i s  pe r fec t l y  in  o rde r,  o f  course  i t  

i s  sub jec t  . . . [ in te rvenes]   

CHAIRPERSON:    So  we w i l l  s ta r t  a t  ha l f  past  n ine ,  I  am 

say ing  we must  f in ish  w i th  h im wi th in  two hours ,  tha t  

exc ludes re-examinat ion ,  so  I  am not  inc lud ing  re -10 

examinat ion  on  tha t  bu t  f rom the  po in t  o f  v iew  o f  the  

ev idence leader  and myse l f .  

ADV MOKHARI  SC:    Cha i r  I  am very  happy w i th  that  

t ime l ine  because  I  don ’ t  an t ic ipa te  re -examinat ion  to  be  

more  than 30 minutes .  

CHAIRPERSON:    Yes,  okay.   Okay,  no  thank you.   So 

tomorrow,  so  Mr  Hu l ley  you look a t  what  i s  rea l l y  impor tan t  

and we dea l  w i th  tha t  tomor row wi th in  two hours  I  want  us  

to  f in ish  w i th  h im,  so  tha t  we can move on to  o the r  mat te rs .  

ADV HULLEY SC:    Thank you Mr  Cha i r.  20 

CHAIRPERSON:    Thank you to  you Mr  Nh leko and to  Mr  

Mokhar i  fo r  a l l  your  coopera t ion ,  so  tha t  we can  t ry  and  

wrap th is  up  tomorrow.   Thank you very  much.  

MR NHLEKO:    Thank you very  much s i r.  

CHAIRPERSON:    So  we w i l l  ad jou rn  and then tomor row we  
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w i l l  s ta r t  a t  ha l f  past  n ine .  

 We ad journ .  

REGISTRAR:   A l l  r i se .  

INQUIRY ADJOURNS TO 29 JULY 2020  

 

 

 

 


