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PROCEEDINGS RESUME ON 24 JULY 2020 

CHAIRPERSON:  Good morning Mr Soni ,  good morning 

everybody.   Yes are we ready?  Wel l  I  must  just  say that  we 

start ing late because I  arr ived here in t ime but  I  had 

forgot ten my mask and I  had to go back to fetch one so that  

is why we are start ing a l i t t le late.   Yes.   Yes.   Please put  on 

your microphone.  Ja.  

ADV SONI SC:   Chai rperson we had reserved today fo r  the  

ev idence of  Judge Makhubele as you wi l l  know Chai rperson 

there are three w i tnesses who have a l ready test i f ied about  10 

compla ints re la t ing to  the way she deal t  wi th  the mat ter.  

 I  understand that  she is  now appointed Legal  

Representat ives and they which to  move an appl i cat ion.   I  

have ind icated they have – in fo rmed me about  i t  yesterday 

DCJ an appl i cat ion fo r  a  postponement .   I  ind icated that  I  

would oppose i t  on behal f  o f  the commission.   But  before I  

set  out  the basis of  the opposi t ion perhaps my learned 

f r iend Mr Shakoane who is  her  Counsel  should address you.  

CHAIRPERSON:   Okay le t  h im come forward and then 

somebody can sani t ise or  i s  i t  go ing to  be more –  okay I  20 

th ink le t  h im come forward or  whoever is  go ing to  move the  

appl i cat ion on behal f  o f  Judge Makhubele.   I f  we hear  you 

wi th  the mask on i t  is  go ing to  be  f ine to  speak wi th  i t  on 

but  we might  s t ruggle in  which case you might  wish to  move 

i t  –  sh i f t  i t  a  b i t  o r  take i t  o ff  for  the t ime being.  
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ADV SHAKOANE SC:   Thank you Chai r.    

CHAIRPERSON:   P lease just  g ive  me – just  p lace yoursel f  

on record proper ly  f i rs t .  

ADV SHAKOANE SC:   My in i t ia l  is  G,  my surname is  

Shakoane,  S-h-a-k-o-a-n-e.  

CHAIRPERSON:   No,  I  th ink the mask is  in ter fer ing.  

ADV SHAKOANE SC:   Okay.  

CHAIRPERSON:   Ja.   Your in i t ia l  i s  G? 

ADV SHAKOANE SC:   In i t ia l  is  G,  surname Shakoane,  S-h-

a  10 

CHAIRPERSON:    S-h-a  

ADV SHAKOANE SC:   K-o  

CHAIRPERSON:   Ah ha.  

ADV SHAKOANE SC:   A-n-e.  

CHAIRPERSON:   A-n-e.  

ADV SHAKOANE SC:   Yes Senior  Counsel .  

CHAIRPERSON:   Okay.   Yes Mr Shakoane.  

ADV SHAKOANE SC:   Yes.   I  am wi th  Advocate M 

Mathaphuna.  

CHAIRPERSON:   What  i s  h is  – just  g ive me the  name 20 

again.  

ADV SHAKOANE SC:   In i t ia l  is  M.  

CHAIRPERSON:   M.  

ADV SHAKOANE SC:   The surname is  Mathaphuna,  M-a  

CHAIRPERSON:   M-a.  
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JUDGE MAKHUBELE:   T-h-u sorry t -h-a  

CHAIRPERSON:   T-h-a  

ADV SHAKOANE SC:   P-h-u-n-a  

CHAIRPERSON:   M-a- t -h-a  

ADV SHAKOANE SC:   P-h-u  

CHAIRPERSON:   P-h-u? 

ADV SHAKOANE SC:   Yes.   N-a.  

CHAIRPERSON:   N-a.  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   Okay thank you.  10 

ADV SHAKOANE SC:   Chai r  I  s tand here to… 

CHAIRPERSON:   And you wi l l  just  have to  ra ise your  vo ice I  

th ink you have a sof t  vo ice.  

ADV SHAKOANE SC:   E ish yes I  wi l l .  

CHAIRPERSON:   Ja.  

ADV SHAKOANE SC:   I  s tand here to  ask for  a  

postponement  of  the hear ing of  the ev idence o f  Judge 

Makhubele.   The reasons we a l ready set  out  in  a le t te r  

which my learned f r iend Mr Soni  had been favoured wi th .   I f  

I  may beg leave to  hand i t  up to  you Mr Chai r.  20 

CHAIRPERSON:   Yes.  

ADV SHAKOANE SC:   Then I  can address i t .  

CHAIRPERSON:   Yes no that  i s  f ine .  

ADV SHAKOANE SC:   The posi t ion Mr Chai r  is  that  

basica l ly  the Judge was in formed of  the need fo r  her  to  g ive 
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ev idence in  terms of  in i t ia l l y  i t  was a communicat ion af ter  

the f i rs t .  

CHAIRPERSON:   You wi l l  have to  rea l l y  ra ise your  vo ice.   

You – I  cannot  hear  you proper ly.  

ADV SHAKOANE SC:   I  must  ra ise my voice.   I  w i l l  t ry  to  

ra ise the vo ice.  

CHAIRPERSON:   Ja.  

ADV SHAKOANE SC:   The f i rs t  two wi tnesses who test i f ied 

who was Dingiswayo and Ms Ngoye and she was in formed 

of  the fact  that  she would have to  test i fy  o r  g ive a ff idavi t .   10 

Then on the 23r d  o f  last  month there was a  wr i t ten 

communicat ion where she ind icated she would be a t tending 

to  g ive ev idence.   But  there had not  been any consul ta t ion 

or  meet ing between her  as yet  and the evidence team.   So… 

CHAIRPERSON:   One second.   Where is  the f i le  wi th  the  

ru les and regulat ions?  Yes cont inue.  

ADV SHAKOANE SC:   Yes.   Now on the 25 t h  o f  las t  month 

there was then a te lephone communicat ion between her  and 

the evidence leader where she was asked to come to a 

meet ing fo r  a  consul ta t ion on the  9 t h  o f  th is  month.   And 20 

then on – on the  9 t h  the meet ing d id take p lace but  before 

then I  should  ment ion that  there was a  fur ther  

communicat ion on Saturday the 27 June where she was 

in formed that  there would be a fu r ther  wi tness,  Advocate  

Botes SC who was to test i f y  and she had requested that  she 
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be not i f ied and be present  to  –  when that  ev idence is  

tendered so that  she could have the opportuni ty  to  l is ten to  

the ev idence and cross-examine to  the extent  that  i t  would 

be necessary.  

 However,  on the 29 t h  she – she then – sorry she d id  

not  –  was in fo rmed that  – not  on  the 29 t h .   In  fact ,  the 

communicat ion i f  I  may put  i t  to  you i t  i s  in  paragraph 6.   

The communicat ion was that  on the 27 t h  wi th  the ev idence 

leader where she was in fo rmed that  when check ing the  

schedules for  the 29 t h  o f  last  month i t  was real i sed that  10 

Advocate Botes SC would be test i fy ing as a wi tness.    

 But  then she requested the not ice that  she be 

present  when he test i f ied.   Unfor tunate ly,  that  was not  done 

and she learnt  la ter  that  Advocate Botes SC came on the 1s t  

o f  th is  month and test i f ied.   She could not  be there to  l is ten 

or  chal lenge h is  ev idence.  

 So then on the –  sorry – on the 29 t h  an emai l  was 

sent  advis ing tha t  she would then requi re  to  change the –  

opposi t ion as she communicated on the 23 of  June in  v iew 

of  the developments that  took p lace.  20 

 Now she needed to be able to  address the evidence  

involved and she had been of  the  mind that  she might  need 

to have her  own legal  representat i ves.  

 And then she d id  not  get  a  response.   The evidence 

of  the 1 Ju ly  went  through by Advocates Botes and then on 
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the 6 of  Ju ly  she received the Not ice of  Set  Down for  the  

24 t h  and which was th ree days before the date on wh ich she 

had consul t  wi th  the ev idence team. 

 Then on the 9 Ju ly  th is  month the  meet ing wi th  the 

ev idence team took p lace.   Dur ing  that  meet ing and owing 

to  the d iscussions that  took p lace and the approach I  

be l ieve to  her  ev idence she fo rmed the v iew conclus ive ly  

that  she would need her  own legal  representat i ve to  prepare  

for  her  ev idence and presentat ion which she communicated  

to  the ev idence team.  10 

 Now on the – subsequent  to  that  she had then 

approached the at torneys on record now to be her  lega l  

representat i ves.   A consul ta t ion took p lace on the  15 t h  o f  

th is  month and af ter  that  consul ta t ion she was then advised 

by the at to rneys that  she would need to secure the serv ices 

of  counsel .    

 We were then contacted on the 20 t h  in  the af ternoon 

and on being in formed on the dates that  i t  is  an  urgent  

mat te r  the ind icat ion to  them was that  our  avai lab le date to  

consul t  would have been today.   But  obviously dur ing the 20 

te lephone cal l  we were not  aware  that  i t  is  a  mat te r  about  

th is  commission.   But  la ter  when the inst ruct ions were 

del i vered in  terms of  br ie f  –  a br ie f  on the 22 n d  in  the 

af ternoon we then fu l ly  got  to  know that  the mat ter  is  fo r  

appearance at  th is  commission and that  a l ready a date of  
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set  down fo r  today has been communicated which meant  

then that  the consul ta t ion would not  take p lace we had to 

prepare fo r  th is  appearance today.  

 I  am aware of  the fact  that  in  the ru les the – the  

requi rement  is  that  i f  there is  a  substant ive appl i cat ion that  

sought  to  be made i t  has to  be done seven days before.   

But  in  these c i rcumstances,  i t  could not  be feasib le  because 

of  the state of  a ffa i rs  as I  expla ined.  

 Then when we got  to  know as I  ment ioned the f i rs t  

in i t ia t ive that  was suggested was that  we have 10 

communicat ion wi th  the ev idence leader to  see i f  we could  

probably  f ind each other  or  there could be some way of  

accommodat ing the Judge.   But  the ind icat ion when I  spoke 

to my learned f r iend Mr Soni  was that  he would not  be in  a  

posi t ion to  agree at  that  po int  and that  we would then have 

to make a request  before the – before you Mr Chai r.  

 A t  the same t ime the leader of  the ev idence team 

Advocate Pretor ius SC was a lso made aware  of  the  

s i tuat ion who then suggested that  probably  i f  there could be  

fur ther  d iscussions wi th  my learned f r iend Mr Soni  they 20 

could cont inue but  a t  the same t ime we needed to not i fy  the 

Secretar ia t  as we l l .   Which was done th rough th is  le t ter  to  

ind icate the predicament  and in i t ia l ly  on the 21s t  as you may 

see Mr Chai r  on the paragraph 13 there was communicat ion  

to  the Secretar ia t  by emai l  f rom the at to rneys ’ o ff ice 
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ind icat ing that  the Judge wou ld be request ing the 

postponement .    

 But  then i t  was not  agreed to at  that  t ime.   That  was 

made known by a reply f rom the  Secretar ia t  on the 22 n d  

ind icat ing that  i t  is  not  agreed to.   Then – which led  to  the 

events of  yesterday in  paragraph 14 there and 15.  

 Now in  these c i rcumstances Mr Chai r  the s i tuat ion  

as I  observe i t  f rom th is  fact  is  that  e ffect ive ly  up unt i l  the  

9 t h  o f  th is  month  there  had not  been preparat ions as yet  

insofar  as the presentat ion of  the Judge’s ev idence is  10 

concerned.  

 They met  on the 9 t h  and before then she could not  

come to any f i rm conclus ion whether  indeed i t  would be 

necessary for  her  to  have legal  representat ion or  not .   And 

i t  on ly  happened on the 9 t h  when the meet ing took p lace 

which there  and then she made i t  known and she ind icated 

the not ice that  had been g iven would be shor t  not ice.  

 But  for  reasons that  have not  been c lear  to  me to  

th is  s tage is  whether  there were any reasons or  what  the  

d iscussions actual ly  there were which led  to  that  request  20 

not  be ing addressed at  that  po int .    To say i f  you say i t  i s  

shor t  not ice then what  is  the suggest ion,  how much more  

t ime could be a l lowed fo r  you to  prepare?  That  a l l  seems to  

have been missed.  

 Then secondly the observat ion I  make a lso is  tha t  
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when one looking  at  that  f rom the  t ime when she obta ined 

the serv ices of  the at torneys of  record to  the 15 t h  there  

would be no more  than f ive days af ter  that  meet ing o f  the 9 

Ju ly  and having consul ted on the  15 t h  and then made the 

decis ion that  she would have to  acqui re the serv ices of  

counsel  one had only the week of  the 13 t h  –  I  am sor ry the  

week of  the 20 t h  which is  last  week and the communicat ion  

was made f i rs t  wi th  Counsel  on the  20 t h  and which then led 

to  the ind icat ions.   Because one could not  be avai lab le  

immediate ly  even to pr io r  a rrangement  which had been 10 

ensuing.  

 So in  these c i rcumstances Mr Cha i r  I  am aware tha t  

in  terms Rule 11 good cause has to  be shown i f  a  

postponement  had to  be a l lowed.  

 Now on the facts and on the observat ions as I… 

CHAIRPERSON:   Wel l  Mr Shakoane.  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   What  is  the real  reason why your  c l ient  

wants a postponement?  

ADV SHAKOANE SC:   She needs to  have a consul ta t ion 20 

wi th  the legal  team Mr Chai r  and then be able to  … 

CHAIRPERSON:   Why has she not  had a fu l l  and proper  

consul ta t ion wi th  her  legal  team f rom the  t ime she at  least  

knew that  the mat ter  would be coming up today?  Your – the  

le t ter  you have handed up says she received the not ice of  
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set  down as i t  were on the 6 Ju ly  2020.  

ADV SHAKOANE SC:   That  was – yes.  

CHAIRPERSON:   And we do know that  three days la te r  on  

the 9 Ju ly  she had a consul ta t ion  wi th  Mr Soni  the legal  

team which was a t  her  request .   She had requested that  she 

at  a  consul ta t ion wi th  the ev idence leaders.   She ind icated 

in  cor respondence that  she was making hersel f  avai lab le.  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   And why – why was a  consul ta t ion wi th  

her  legal  team not  he ld wi th in  f ive days af te r  the 6 Ju ly  or  10 

wi th in  f ive days a f ter  the 9 Ju ly  af ter  she decided she –  that  

she would need her  own lawyer?  

ADV SHAKOANE SC:   Basica l ly,  i t  w i l l  be the 9 Ju ly  Mr 

Chai r  and as I… 

CHAIRPERSON:   And remember we are – we are not  ta lk ing  

here about  a lay person.  

ADV SHAKOANE SC:   Yes t rue.  

CHAIRPERSON:   We are now not  even ta lk ing about  an 

at torney or  advocate we are ta lk ing  about  a Judge.  

ADV SHAKOANE SC:   Yes t rue.   True.   But   20 

CHAIRPERSON:   So when – when were the at torneys 

inst ructed?  What  was the date when the at torneys were  

inst ructed? 

ADV SHAKOANE SC:   I t  is  not  speci f ied here in  the le t te r  

but  I  can… 
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CHAIRPERSON:   I t  is  not  c lear  here.  

ADV SHAKOANE SC:   I  can establ ish.   I f  I  may just  have a 

moment  Mr Chai r?  

CHAIRPERSON:   Ja.   But  you see I  am surpr ised even by 

the fact  that  th is  basic in format ion is  not  a t  hand because 

when you apply for  a  postponement  one of  th ings you have 

to sat is fy  the forum wi th is  that  you have acted d i l igent ly  to  

t ry  and avoid a postponement .  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   So th is  is  in format ion that  shou ld have 10 

been ready.   So when – when were the a t torneys 

inst ructed? 

ADV SHAKOANE SC:   I  am in formed i t  is  on the 15 t h  when 

the – when the consul ta t ion actual ly  a lso took p lace.   Now 

which – which reasonably wi l l  be wi th in  the range of  more 

or  less the f ive days.  

CHAIRPERSON:   Yes.   Now I  –  the le t te r  I  th ink i t  is  the 

same le t te r  that  you have handed up here.  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   Was made avai lab le to  me th is  morn ing  20 

through the commission and I  asked my Regist ra r  to  ask the  

act ing Secretary of  the commission to  phone the lawyers or  

Judge Makhubele  and to pass on the message to her  that  

any appl i cat ion for  a  postponement  must  be made at  the  

hear ing and that  she must  be present  at  the hear ing  so that  
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i f  the appl icat ion is  re fused we can go on.   I  was in fo rmed 

that  that  message was passed on to  her  lawyers and they 

ind icated that  they would ta lk  to  her  and ta lk  to  Counsel .   I  

assume i t  was the at to rney who was phoned and I  was 

subsequent ly  g iven a repor t  back that  the lawyers – her  

lawyers sa id  

1 .  They were going  to  be at  the hear ing but  she would  

not  be at  the hear ing.    

Wi l l  you conf i rm that  that  is  so? 

ADV SHAKOANE SC:   Yes le t  me just  conf i rm that?  Mr 10 

Chai r  I  was te lephoned as wel l  in  – th is  morn ing more or  

less the  same t ime that  the ev idence – the Secretar ia t  wi l l  

have contacted them.   I  just  wanted to  conf i rm cer ta in  

th ings because when I  was contacted the quest ion,  I  asked 

was whether  she is  avai lab le because yesterday I  got  the 

understanding tha t  she was not  around.  

 Now the – I  was then in formed the fo l lowing which is  

what  I  just  have to convey now.   That  she had been at  

Mokopane and when she was t ravel l ing through to – to  

come to Pretor ia  he  had a  – a puncture –  a tyre puncture  20 

and the vehic le  lost  cont ro l .   But  she is  not  in jured i t  is  just  

t rauma.   And they had to ask fami ly  members to  go – come 

fetch where she was and they only t ravel l ing down to 

Pretor ia  wi th  her  th is  morn ing.  

 So that  was what  was a lso when I  d iscussed wi th  the  
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a t torney conveyed to the Secretar ia t .  

CHAIRPERSON:   Let  me understand that .   She had a ty re  

puncture some t ime yesterday.  

ADV SHAKOANE SC:   Yes,  that  is  – I  th ink i t  was yesterday 

– i t  must  have been in  the la te af te rnoon.  

CHAIRPERSON:   Later  a f ternoon.  

ADV SHAKOANE SC:   When they were supposed to come 

down to th is  th ing .  

CHAIRPERSON:   Was she on her  way f rom Polokwane to  

Pretor ia?  10 

ADV SHAKOANE SC:   From Mokopane.  

CHAIRPERSON:   Sor ry?  

ADV SHAKOANE SC:   From Mokopane.  

CHAIRPERSON:   Oh okay.  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   And – and then what  happened?  Is  that  –  

is  that  connected wi th  her  not  be ing here or  what  is  the 

posi t ion? 

ADV SHAKOANE SC:   I  –  I  –  when I  asked i f  she could be 

avai lab le to  come – when they in formed me that  that  20 

happened and the t rauma that  she might  have suffe red and 

the fact  that  she is  on ly a rr i v ing in  Pretor ia  th is  morn ing the 

sense I  ga ined is  that  she probably  would need to  consul t  a  

doctor  o r  so because that  is  usual l y  what  happens.  But  I  d id  

not  get  the fu l l  de ta i ls  in  respect  o f  that  Mr Chai r.  
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CHAIRPERSON:   Before we proceed.  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   I  am going to  ask you to  contact  your  

c l ient .  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   So that  we – we know what  the posi t ion  

is .  

ADV SHAKOANE SC:   I  w i l l  –  I  wi l l  Mr Chai r.  

CHAIRPERSON:   For  – I  wanted her  to  be here because we 

do not  know what  the outcome of  the appl i cat ion for  a  10 

postponement  i s  go ing to  be.  

ADV SHAKOANE SC:   Hm.  

CHAIRPERSON:   So that  i f  i t  is  re fused,  she is  avai lab le  

and we can proceed.   I  know that  she is  not  work ing today.  

ADV SHAKOANE SC:   Hm.  

CHAIRPERSON:   Because I  d id  speak to  the Judge 

President  to  her  Judge President  some weeks back once we 

knew the date to  say to  the Judge President  th is  is  the date 

that  has been set  as ide fo r  your  Judge to appear before the  

commission so p lease do not  g ive her  any work on that  day.  20 

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   And the Judge President  to ld  me that  

today fa l ls  wi th in  the cour t  recess.   So – but  he a lso sa id he  

would make sure that  he d id not  g ive her  any recess duty to  

c lash wi th  today.   He even said he could. . .  he would keep 
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her out  of  duty for Monday just  in case we do not  f in ish 

today and we need her,  which I  appreciate.   So I  know that  

she is certainly not  on duty.  

 And up to now,  the basis for the appl icat ion for a  

postponement is not  that  she is s ick.   So I  would l ike you to 

make contact  wi th  her.    

 F i rst ly,  because I  may need her to  explain some of  the 

things in regard to the appl icat ion for a postponement under 

oath.    

 There are certain  gabs in the let ter,  you know.  You. .  10 

there is no aff idavi t  in support  of  her appl icat ion for a 

postponement and there are things that  may need to be 

clar i f ied.  

 And i t  may wel l  be that  I  would need her to take the 

wi tness stand for purposes of  answer ing,  giv ing clar i f icat ion 

of  certain issues relat ing to  her appl icat ion for a  

postponement.  

 But  also apart  f rom that .   In  case the appl icat ion is  

refused,  to be able to be avai lab le.   But  let  us. . .  I  th ink we 

need to take an adjournment to enable you to be in touch 20 

wi th her and then we can resume and then I  can. . .  we can 

take i t  f rom there.  

ADV SHAKOANE:   Yes,  Mr Chai r.  

CHAIRPERSON:   Okay.   So we are going to adjourn for  

f i f teen minutes.   On my watch,  that  wi l l  take us to  f ive to 
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e leven.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   We adjourn.  

ADV SHAKOANE:   So is the Chai r. . .  i f . . .   

CHAIRPERSON:   H’m?  Yes? 

ADV SHAKOANE:   I  just  want to clar i fy . . . [ intervenes]   

CHAIRPERSON:   Ja.  

ADV SHAKOANE:   . . . i f  there are any speci f ic matters,  I  must  

establ ish f rom her? 

CHAIRPERSON:   No,  not  apart  f rom just  f inding out . . .  wel l ,  I  10 

want you to f ind out  her si tuat ion about coming here.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Whether she can come here because one,  

I  would l ike her to be here so that  whatever I  might  need to 

have clar i f ied under oath,  she would be avai lable to support  

her appl icat ion for  the postponement.  

 But  also,  i f  her appl icat ion is refused,  I  would l ike to be 

able to proceed.  So f ind out  what her posi t ion is.   But  that  is 

what I  would l ike to do.  

ADV SHAKOANE:   Thank you,  Chai r.  20 

CHAIRPERSON:   Okay.   Al r ight .   We adjourn.  

INQUIRY ADJOURNS :    

INQUIRY RESUMES :    

CHAIRPERSON:   Ja,  just  switch on your mic.  

ADV SHAKOANE:   Thank you,  Mr Chai r.   I . . .  sorry.   I  have 
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made contact  wi th Judge Makhubele and on the f i rst  

quest ion,  she informs me the accident  occurred at  about  

19:30 in the evening.   Yes.  

CHAIRPERSON:   So was i t  an accident  or the tyre. . .  the 

accident  she refers to is the tyre puncture? 

ADV SHAKOANE:   To me i t . . .  I  have been shown the 

pictures.  

CHAIRPERSON:   Ja? 

ADV SHAKOANE:   To me i t  looks l ike i t  resul ted in an 

accident  because of  the damage that  I  see.  10 

CHAIRPERSON:   H’m.  Okay.   H’m.  

ADV SHAKOANE:   But  the at torney says he could forward to  

the secretar iat  the pictures . . . [ intervenes]   

CHAIRPERSON:   Yes.  

ADV SHAKOANE:   . . . i f  necessary.  

CHAIRPERSON:   I  th ink that  should be done.  

ADV SHAKOANE:   Yes.   Now, then the puncture Mr Chai r,  is  

that  ar is ing f rom this incident ,  she is not  emot ional ly in a 

state to be able to at tend or to  test i fy as of  today as we si t  

here.  20 

CHAIRPERSON:   So. . .  but  just  to  get  the facts r ight .   In  

terms of  what she told you . . . [ intervenes]   

ADV SHAKOANE:   Yes? 

CHAIRPERSON:   . . . there was a tyre puncture.    She had a 

tyre puncture . . . [ intervenes]   
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ADV SHAKOANE:   Yes.  

CHAIRPERSON:   . . .around hal f -past  seven last  evening.   Is  

that  r ight? 

ADV SHAKOANE:   Yes,  I  th ink the. . .  probably the best  way,  

i t  would be a tyre burst ,  probably.  

CHAIRPERSON:   Sorry? 

ADV SHAKOANE:   I  am saying as I  th ink and looking at  the 

pictures,  the proper wording would be a tyre burst .  

CHAIRPERSON:   A tyre burst? 

ADV SHAKOANE:   Yes.  10 

CHAIRPERSON:   Okay.  

ADV SHAKOANE:   H’m.  

CHAIRPERSON:   And f rom what she told you -  I  am leaving 

out  the p ictures -  f rom what she told you,  did the car  get  out  

of  the road or anything l ike that  as a resul t  of  that? 

ADV SHAKOANE:   Yes,  i t  sounds so because she says even 

the suspension co l lapsed.  

CHAIRPERSON:   H’m.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   And there are pictures avai lab le of  the 20 

car? 

ADV SHAKOANE:   There are pictures.  

CHAIRPERSON:   Oh.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Are they in a posi t ion to be handed up or 
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not? 

ADV SHAKOANE:   He says he can forward them.  I  am sure 

he can show them on the phone as wel l .  

CHAIRPERSON:   Wel l ,  they can send to Mr Soni  because he 

must  see them f i rst  and then maybe arrangements can be 

made to immediately pr int  whi le we cont inue.  

ADV SHAKOANE:   Thank you,  Mr Chai r.  

CHAIRPERSON:   Ja,  I  th ink her lawyers must  be in touch 

wi th Ms Rangata who can g ive them the informat ion as to  

what number to send the pictures to and then she wi l l  t ry and 10 

see,  whi le we cont inue,  whether she can have them pr int  and 

then they can be handed up to me in pr inted form. 

ADV SHAKOANE:   Thank you,  Mr Chai r.  

CHAIRPERSON:   Okay.   Al r ight .   So she says as a resul t  of  

what happened yesterday when there was a tyre puncture or 

a tyre burst ,  she is not  emot ional ly in a posi t ion to be here? 

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Today? 

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   But  does she ind icate when she feels she 20 

might  be emot ional ly f ine to appear? 

ADV SHAKOANE:   I  d id not  . . . [ intervenes]   

CHAIRPERSON:   You did not   . . . [ intervenes]   

ADV SHAKOANE:   . . .ask her speci f ical ly . . . [ intervenes]   

CHAIRPERSON:   Okay.   No,  that  is f ine.  
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ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Did she indicate whether she did have to 

go to a doctor or not? 

ADV SHAKOANE:   I  d id not  ask that  quest ion but  

. . . [ intervenes]   

CHAIRPERSON:   Yes,  yes.  

ADV SHAKOANE:   . . . i f  I  understand the posi t ion.   I  can only 

guess . . . [ intervenes]   

CHAIRPERSON:   Ja.  

ADV SHAKOANE:   . . . that  as a person,  and for that  matter,  a 10 

lady that  gets involved in such an accident  in  the evening,  

even i f  they may not  have gone to a doctor,  i t  t raumat ised 

them enough for them not  be in a state.  

CHAIRPERSON:   Ja-no,  what I  wanted.   I  just  wanted to get  

the facts r ight ,  whether she fel t  so t raumat ised that  she did 

go to a doctor or  she might  not  have gone to a doctor.   But 

nevertheless,  she fee ls t raumat ised.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   From what you have been told,  noth ing has 

been said about going to the doctor? 20 

ADV SHAKOANE:   No,  I  do not  th ink as yet  she has been to 

a doctor.  

CHAIRPERSON:   Yes.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Yes.   Okay.   Let  us talk about  th is  matter.   
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You see -  I  am going to leave out  the issue of  what  

happened yesterday,  because the appl icat ion was not  based 

on that  but  that  has now come to . . . [ intervenes]   

ADV SHAKOANE:   I t  is intervening.  

CHAIRPERSON:   . . .our at tent ion.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   I t  is just  that  one would have expected that  

she would have informed her lawyers as soon as possible 

that :   “ I  know you are going to move an appl icat ion for the 

postponement of  my hearing but  apart  f rom or in addi t ion to  10 

whatever reasons you have given here to as what has 

happened, emot ional ly I  would not  be able to come”.   So that  

i t  could have been one of  the reasons given . . . [ intervenes]   

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   . . . r ight  f rom the start .  

ADV SHAKOANE:   Indeed, yes.  

CHAIRPERSON:   Ja,  ja.   Now you see,  and I  wi l l  hear  what  

Mr Soni  has to say.   I  th ink Judge Makhubele has known that  

the Commission would want her to come and give evidence 

for at  least  a number of  months.   Ms Martha Ngoye f rom 20 

PRASA gave evidence,  I  th ink ear ly in March.   I t  might  have 

been the f i rst  week.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   I  am not  sure but  ear ly in March.  

ADV SHAKOANE:   I  understand so.  
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CHAIRPERSON:   Somet ime before that ,  in terms of  the 

ru les,  she. . .  Judge Makhubele would have been served with  

a not ice in terms of  Rule 3(3) of  the Rules of  the 

Commission . . . [ intervenes]   

ADV SHAKOANE:   H’m.  

CHAIRPERSON:   . . .which would have given her Ms Ngoye’s 

aff idavi t  or the port ions that  relate to her . . . [ intervenes]   

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   . . . to impl icate her . . . [ intervenes]   

ADV SHAKOANE:   Yes.  10 

CHAIRPERSON:   . . . to say,  “Here is a wi tness who impl icates 

you in some wrongdoing”.   And in  terms of  Rule 3(3),  that  

not ice would have expla ined her r ights to Judge Makhubele.    

 And those r ights include that  i f  she wanted to dispute 

the evidence of  Ms Ngoye,  she could apply for leave to  

adduce evidence.  

 Also,  i f  she wanted to cross-examine Ms Ngoye,  she had 

a r ight  to apply for leave to cross-examine her and that  

not ice would have told her that  she was required to do those 

things wi thin 14-days.  20 

ADV SHAKOANE:   H’m.  

CHAIRPERSON:   As far as I  know, she did not  elect  to make 

any such appl icat ion in terms of  the rules.   She was in 

correspondence with the Commission but  as far as I  know 

she certainly did  not  apply for  leave to cross-examine Ms 
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Ngoye or to adduce evidence in  order to chal lenge her 

evidence.   [coughing]   Excuse me.  

 The same procedure would have happened with regard 

to the aff idavi t  of  Mr Dingiswayo f rom PRASA.  And i t  may 

wel l  be that  miss. . .  Judge Makhubele was given those 

aff idavi ts of  Ms Ngoye and Mr Dingiswayo at  the same t ime.   

I  do not  know, but  certainly she would have been served wi th  

that  aff idavi t  as wel l .  

 And that  would have been also in February or la test  

ear ly March and she would have also report  the same 10 

submission about her r ights.  

 And then,  I  th ink,  she would have received the same 

kind of  not ice in regard to Mr Achmat who has not  test i f ied 

but  his aff idavi t  was submit ted.   I t  was intended that  he 

would test i fy at  a certain stage.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   And i t  may wel l  be that  he might  st i l l  test i fy 

but . . .  and of  course,  there was the aff idavi t  of  Advocate 

Botes SC and there was the aff idavi t  of  Mr Mogashoa.  

ADV SHAKOANE:   Mr Mogashoa, yes.  20 

CHAIRPERSON:   The at torney.   And al l  of  those aff idavi ts 

were served to her.   And I  be l ieve that  -  and Mr Soni  can 

help you – I  bel ieve that  at  some stage,  maybe in February 

or maybe in March or even af ter,  there was communicat ion 

f rom the legal  team to her,  ask ing her to furn ish the 
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Commission wi th an aff idavi t ,  responding to  these 

al legat ions,  these aff idavi ts.  

 And as far  as I  remember,  subject  to one qual i f icat ion,  I  

do not  th ink that  she has furnished any aff idavi t  in response 

to such a request .  

 Now, I  am saying subject  to one qual i f icat ion because I  

th ink at  some stage,  ear ly. . .  or a t  some stage in June or  

ear ly July,  she did correspond with the Commission and 

there was an aff idavi t ,  I  th ink i f  I  am not  mistaken,  which 

deal t  wi th certain issues.    10 

 One of  which was what Mr Botes had said about her  but  

I  th ink she ment ions. . .  she made ment ion. . .  she maybe 

ment ioning certa in other th ings relat ing to Ms Ngoye and Mr 

Dingiswayo in that  aff idavi t .  

 So she must have heard. . .  she has known that  i t  was 

l ikely that  she would be asked to come and give evidence.   I t  

was a quest ion of  when.   

ADV SHAKOANE:   H’m.  

CHAIRPERSON:   She has known what they would. . .  in  

what. . .  she has known which the wi tnesses are who seem to 20 

impl icate her in some th ings.   She has heard thei r  aff idavi ts 

and i f  she wanted to even see the t ranscr ipt  of  the evidence,  

she would have been given that .  

 Now, according to th is let ter that  you have handed up,  

she became aware on the 6 t h of  Ju ly that  the date that  had 
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been determined for her to appear is today.  

 Now, she had a consul tat ion on the 9t h of  July wi th  the 

Commission’s legal  team.  She never brought any appl icat ion 

unt i l  today for the postponement of  the date of  her hearing 

and i t  seems to me or that  i f  she only. . .   

 I f  she instructed her at torneys on the 15t h of  July,  she 

al lowed a whole week to lapse af ter she had become aware 

of  the date and she knew that  the date was not  far.  

 And then f rom the 15t h of  July  to ,  I  th ink before the 

21s t  of  July,  there was no indicat ion that  there would be an 10 

appl icat ion for a postponement.  

 I f  I  am not  mistaken,  your let ter makes some indicat ion.   

I t  is ei ther the 21s t  of  the 22n d when.. . [ intervenes]   

ADV SHAKOANE:   I t  is the 21s t .  

CHAIRPERSON:   21s t? 

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Ja,  the f i rst  let ter was indicated.   One 

would have thought that  the t ime would have been used even 

to put  the appl icat ion as a substant ive appl icat ion on 

aff idavi t ,  which has not  happened.  20 

 And of  course,  as I  said ear l ier on,  we are not  deal ing 

here wi th  just  a  lay person.   We are not  deal ing wi th a 

president  or an advocate.   We are deal ing wi th a high court  

judge.    

ADV SHAKOANE:   Yes.  
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CHAIRPERSON:   She knows how important  i t  is to act  

quickly i f  you are expected to appear in court  or in a 

t r ibunal ,  in a forum.  How important  i t  is to act  quick ly i f  you 

are not  going to be able to appear.   I f  you are seeking a 

postponement appl icat ion.  

 She also knows also the importance of  looking for  

counsel  who is avai lable on that  day.   She knows of  the 

importance of  get t ing counsel  ear ly,  you know? 

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   And get t ing counsel  who is avai lable,  you 10 

know.   And not  get t ing counsel  who is  not  avai lable.   I  wi l l  

hear what Mr Soni  says,  but  I  want  to make this remarks to  

you so that  you can address them i f  you wish to  because 

they cause me ser ious concern about her  and her  

appl icat ion.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   That  when she has had as much t ime as 

she has had,  several  months,  she comes at  the last  minute 

and ask to postpone the hearing of  her evidence.   Ask for a  

postponement of  the hearing of  her evidence and therefore. . .  20 

which would therefore mean that  th is Commission. . .  or  for 

th is Commission this whole day is wasted.  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   We do not  have a lot  of  t ime and I  th ink 

about  everybody in the count ry knows that .   We are 
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operat ing under a court  order that  says we must f in ish our 

work wi thin a certain t ime.   

 And as I  say,  she has known f rom probably February,  

ear ly  March that  the Commission is  l ikely to want her  to  

come here at  some stage.  

 She has been furnished with al l  the aff idavi ts,  as far as I  

understand the posi t ion.   And she has had the opportuni ty to 

respond to those aff idavi ts and put  her side of  the story.  

 And subject  to the one qual i f icat ion I  said about th is  

other aff idavi t ,  she has not  deal t  wi th the aff idavi ts in the 10 

manner that  one would have expected despi te having al l  the 

t ime.  

 And as I  understand the posi t ion.   She has been in  

recess because i t  has been court  recess for a number of  

weeks.   I  th ink the court  recess is coming to an end.   Maybe 

on Monday.   Maybe they are resuming on Monday. 

 And i f  I  st i l l  recal l  correct ly,  the court  recess in the high 

court  in  winter is  about  a month or maybe three weeks.   I  am 

not  sure.  

 So she has had a lot  of  t ime, you know.   I t  is concerning.   20 

That  is what I  want  to say but  you may wish to  address any 

of  these concerns I  am raising before I  a l low Mr Soni .  

ADV SHAKOANE:   Yes.   Obviously,  Mr Chair  wi th the 

l imi tat ions under which we came in  to assist ,  one is entered  

in addressing this .  
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CHAIRPERSON:   Yes.  

ADV SHAKOANE:   But  to start  wi th.   From the l i t t le that  I  

gained,  especial ly  through a telephone consul t  yesterday,  is  

that  there had been counsel  and at torneys who had been 

assist ing before and the current  at torneys had not  been 

involved at  that  stage.  

CHAIRPERSON:   Wel l ,  I  am under the impression that  they 

were involved unless there are . . . [ intervenes]   

ADV SHAKOANE:   They . . . [ intervenes]   

CHAIRPERSON:   . . . two law f i rms wi th the same name. 10 

ADV SHAKOANE:   That  is the next  words which I  wanted to 

ment ion.   They got . . . [ intervenes]   

CHAIRPERSON:   Yes,  yes.  

ADV SHAKOANE:   . . . they got  terminated at  some point .  

CHAIRPERSON:   Yes,  i t  was terminated at  some point .  

ADV SHAKOANE:   Yes.  

CHAIRPERSON:   Yes.  

ADV SHAKOANE:   So there were at torney who were then 

involved wi th counsel ,  Lebala SC, but  then i t  came to path 

that  he was said to be conf l icted because he is also counsel  20 

for PRASA.  So he then had to wi thdraw.   

 And the at tempts to f ind al ternat ive counsel  were not  

successful  because one counsel  was found in Pretor ia who 

later decided should not  be able to cont inue wi th the 

mandate.    
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 Hence,  the fal l  back to the current  at torneys.   And I  am 

told some communicat ion in i t ia l ly happened around the 7 t h.   

I t  would have been telephonic or so wi th one of  the at torneys 

but  then they had to say,  “We are avai lable for a  proper 

consul tat ion wi th you on the 15t h so that  we can real ly have 

a picture what is happening and what had happened at  the 

Commission where you were consul ted wi th the Evidence 

Team and then we can make out  whether we can st raight  

away assist  or we need to engage counsel ” .  

 That  meet ing then occurred on the 15t h and that  is where 10 

the advice was given to say,  “We would need to engage 

counsel  in th is matter” .  

 But  of  the counsel  that  they were contact ing,  there was 

not  one readi ly  avai lable to come onboard as between.. .  f rom 

between the 15t h and the t ime when they contacted us which 

is understandable under the ci rcumstances where everybody 

is under lockdown vir tual ly and then people are working f rom 

home and so on.  

 But  the long and short  of  i t  is that  they were not  able to 

obtain al ternat ive counsel  unt i l  the t ime when they contacted 20 

us and we said we could be avai lable to consul t  there but  we 

need to f ind out .   I t  is actual ly the hearing date.  

 Then the other point  I  made ment ion there.   I . . .  i t  is so 

that  the other  inc ident  are of  Apri l  or  March,  but  there is the 

added element of  the. . .  Advocate Botes having come on the 
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1s t .  

 Obviously,  that  would have been addressed in between 

had the counsel  not . . .  I  mean, had the legal  representat ives 

not  wi thdrawn.  One bel ieves they would have addressed i t  

in between.  

 So the quest ion is ,  to what extent  she could be to blame 

under those c i rcumstances?  I  appreciate the fact  that  she is 

a judge in a high court  and one cannot  look at  her l ike any 

other ordinary.  

 But  Mr Chai r,  at  the same t ime, one would,  wi th respect ,  10 

remember the pr inciple or the same by plateau that  i t  is best 

for one to have legal  representat ion than themselves them 

present ing thei r  own case.  

CHAIRPERSON:   No . . . [ intervenes]   

ADV SHAKOANE:   So in these ci rcumstances. . . [ intervenes]   

CHAIRPERSON:   H’m? 

ADV SHAKOANE:   . . . I  would say i t  is my submission that  on 

the face of  what  is there,  some steps almost  proact ively 

appeared to  have been taken except  for the l imi tat ions of  the 

avai lab i l i ty of  those that  she went to  for assistance.  20 

CHAIRPERSON:   Wel l ,  what  certain ly appears to be the case 

is that  to  the extent  that  she might  not  have had enough t ime 

with her lawyers,  wi th her counsel  to prepare for today is 

because she decided to instruct  them late.    

ADV SHAKOANE:   H’m.  
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CHAIRPERSON:   And that  was her decision.  

ADV SHAKOANE:   Wel l ,  we could say late i f  we. . .  under 

these ci rcumstances we had the precise date when they 

wi thdrew, the other  at torneys and the counsel  indicated the 

conf l ict .  

CHAIRPERSON:   Yes,  I  mean she knew for qui te some t ime 

she would be required to appear here.   She could have 

ensured that  her lawyers were ful ly br iefed and ready and 

wai t ing for the date.   I f  she did not  do that  before knowing 

the date,  as soon as she knew the date,  she could do that .  10 

 Wel l ,  she might  have decided that  she no longer needed 

to be represented by her own lawyers,  because I  th ink that  is 

the suggest ion in her correspondence pr ior to the 9t h  of  July  

and she was happy to consul t  wi th the evidence leaders of  

the Commission.  

 A consul tat ion was arranged and i t  took place on the 

9 t h of  July but  she did not  seem.. .  she does not  seem to 

thereaf ter act  wi th urgency when the next  t ime she instructs 

at torneys is on the 15t h when the matter is qui te urgent .   The 

date is not  far.  20 

 And then of  course,  about  six days thereaf ter lapsed 

before the Commission is informed of  any di ff icul t ies that  

may be there to her appearing and as things stand there  

does not  appear  to  be  any proper  exp lanat ion  f rom her  fo r  

why she d id  no t  ac t  w i th  d i l igence in  regard  to  –  be tween 
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the  6 t h  o r  a t  leas t  the  9 t h  up  to  21 s t  when the  f i rs t  le t te r  

was sent .   

ADV SHAKOANE SC:    Yes,  bu t  …[ in tervenes]  

CHAIRPERSON:    I t  may be tha t  there  i s  much no t  much  

you can say o ther  than what  you have a l ready sa id .  

ADV SHAKOANE SC:    Save to  po in t  ou t  the  fo l low ing tha t  

on  the  contents  o f  the  le t te r  she had a l ready ind i ca ted  as  

the  27 t h ,  28 t h ,  when she was contac ted  to  say tha t  Adv 

Botes  w i l l  be  tes t i f y ing ,  tha t  then the  no t ice  she has been 

g iven wou ld  be  shor t  no t ice .   But  a lso ,  the  fac t  tha t  she d id  10 

no t  ind ica te  to  the  team as in  pa ragraph 8  tha t  she wou ld  

have wanted to  be  g i ven a  Ru le  3(3 )  no t ice  in  respect  o f  

Adv Botes  ev idence and i f  she had had tha t  no t ice  then  

one unders tands  tha t  p robab ly  tha t  par t  o f  Adv  Botes  

ev idence wou ld  have been addressed a t  the  t ime when he  

tes t i f ied  and …[ in tervenes]  

CHAIRPERSON:    Wel l ,  she  wou ld  have been g iven Adv  

Botes ’ a f f idav i t .  

ADV SHAKOANE SC:    Yes.  

CHAIRPERSON:    Ahead o f  the  da te  o f  the  hear ing  and 20 

tha t  no t ice  wou ld  have to ld  her  tha t  she cou ld  a t tend the  

hear ing  when Mr  Botes  g ives  ev idence but  i f  she  was not  

ava i lab le ,  one,  the  a f f idav i t ,  she wou ld  be  hav ing  i t  

a l ready.   Two,  i f  she  wanted a  t ranscr ip t  o f  Mr  Botes ’ 

ev idence she knew she cou ld  ask  fo r  i t ,  she  is  a  judge,  she 
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knows these th ings,  ev idence gets  t ransc r ibed,  she cou ld  

have got  tha t .  I t  does not  seem to  pre jud i ce  her  in  any way  

as  long as  in  the  end she can see the  ev idence tha t  was 

g iven and she can g iven and she can dec ide  i f  she  wants  

to  c ross-examine  h im in  wh ich  case she must  make an 

app l i ca t ion  fo r  l eave to  do  tha t  bu t  tha t  has t ime l im i ts  

w i th in  wh ich  i t  must  be  done and –  ja ,  so  –  and the  ru les  

make prov i s ion  tha t  i f  you  were  no t  g iven a  no t ice  

t imeous ly  fo r  –  about  a  w i tness who is  go ing  to  imp l ica te  

you,  you can make an app l i ca t ion  to  the  Cha i rpe rson fo r  an  10 

appropr ia te  o rde r.   So most  peop le ,  s ince  the  Commiss ion  

s ta r ted ,  do  no t  seem – do not  take  i t  as  a  p rob lem because 

they know they can s t i l l  ge t  the  t ranscr ip t ,  they  can s t i l l  

app ly  fo r  leave to  c ross-examine  the  w i tness and  i f  they  

are  granted leave,  then they w i l l  cha l lenge and  cross-

examine the  w i tness.   Okay?   

 I  th ink  I  have heard  what  you have had to  say,  I  

need to  hear  Mr  Son i .   I s  there  some las t  m inute 

ins t ruc t ion  tha t  you have jus t  go t?  

ADV SHAKOANE SC:    Yes,  I  am t ry ing  to  communica te  20 

someth ing  to…  I  am made to  unders tand f rom th is ,  Mr  

Cha i r,  tha t  the re  was a  –  I  am sure  i t  a rose f rom what  the  

consu l ta t ions  she  has had w i th  the  ev idence team.   There  

was a  supp lementary  a f f idav i t  o f  Botes  SC wh ich  was 

promised to  be  supp l ied  to  her  bu t  has s t i l l  no t  been 
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p rov ided to  he r  wh ich ,  in  my unders tand ing ,  wou ld  p robab ly  

be  fo rm ing par t  o f  the  en t i re  ev idence tha t  was g iven Botes  

SC to  wh ich  she must  comment .  

CHAIRPERSON:    Ja ,  we l l  I  w i l l  hear  what  Mr  Son i  has to  

say about  tha t  bu t  I  am sure  i t  i s  p robab ly  someth ing  very  

m inor  and she has known about  what  Mr  Botes ’  vers ion  is  

about  he r  fo r  qu i te  some t ime  because she lodged a  

compla in t  w i th  the  Bar  Counc i l  aga ins t  h im,  there  was an  

exchange o f  a f f idav i t s ,  as  I  unders tand the  pos i t ion ,  bu t  le t  

me hear  what  Mr  Son i  has to  say.   I  w i l l  dec ide  the 10 

app l i ca t ion  in  due course  but  wh i le  Mr  Son i  i s  address ing  

me,  i f  poss ib le  i t  wou ld  be  good  i f  somebody f rom your  

team wou ld  f ind  ou t  f rom the  judge whether  i f  we postpone 

today,  sub jec t  to  the  Commiss ion ’ s  lega l  team’s  

ava i lab i l i t y ,  whe ther  she wou ld  be  ava i lab le  to  g ive  

ev idence tomor row,  on  Saturday.   We have sa t  on  a  

Saturday  before ,  where  we s i t  on  Saturday,  i f  necessary .   I  

can  ind i ca te  tha t  next  week w i l l  be  prob lemat ic .   I  saw tha t  

there  was a  request  fo r  a  month .   I  can  te l l  you  

immedia te ly ,  I  am not  go ing  to  –  i f  I  g ran t  a  postponement ,  20 

i t  i s  no t  go ing  to  be  fo r  a  month .   That  I  can te l l  you .   I  

have spoken to  her  Judge Pres ident  th is  morn ing  and I  

asked h im whether ,  shou ld  I  be  persuaded to  grant  a  

postponement ,  i f  I  g ran t  a  postponement  to  a  da te  tha t  i s  

c lose  but  wh ich  happens to  be  a  day when she is  supposed 
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to  be  in  cour t ,  wou ld  he  be ab le  to  re lease her  and the  

Judge Pres ident  sa id  he  wou ld  be  ab le  to  make a  p lan  a t  

leas t  as  long as  he  gets  someth ing  l i ke  two days no t ice  he  

wou ld  be  ab le  to  make a  p lan  i f  I  pos tpone the  hear ing  

today to  anothe r  da te  tha t  happens to  be  a  cour t  da te .   So 

a l r igh t ,  so  le t  me hear  what  Mr  Son i  has to  say,  bu t  maybe 

somebody in  your  team cou ld  in  the  meant ime t ry  and get  

tha t  in fo rmat ion  f rom her .  

ADV SHAKOANE SC:    Thank you.  

CHAIRPERSON:    Mr  Son i ,  I  th ink  they m ight  need to  10 

san i t i se  be fore  you take  the  s tand.   And then the  

Commiss ion  s ta f f  can check i n  the  meant ime  f rom the  

mun ic ipa l i t y  whether  i f  we were  to  s i t  tomorrow there  wou ld  

be  any prob lem wi th  the  venue or  no t .   Maybe le t  me s ta r t  

w i th  tha t ,  Mr  Son i .   Shou ld  I  g ran t  the  postponement?   How 

is  your  ava i lab i l i t y  tomor row.  

ADV SHAKOANE SC:    We are  ava i lab le  tomorrow and  

Sunday.  

CHAIRPERSON:    And Sunday?  

ADV SHAKOANE SC:    Yes,  Cha i r .  20 

CHAIRPERSON:    Okay,  thank you .  

ADV SONI  SC:    Cha i rpe rson,  I  do  no t  w ish  to  t raverse  

fac tua l  d isputes ,  and there  are  fac tua l  d isputes .   My 

learned f r iend handed you today a  le t te r  exp la in ing  or  

purpo r t ing  to  exp la in  the  sequence o f  events .   Now,  
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Cha i rperson,  there  are  two le t te rs  tha t  I  wou ld  beg leave to  

hand up to  you and they were  bo th  sent  to  Judge  

Makhube le  re la t ing  to  how th ings  were  to  p rog ress.   The 

f i rs t  i s  the  13  Ju l y  wh ich  is  a f te r  t he  consu l ta t ion  w i th  her  

and then,  Cha i rperson,  on  the  22  Ju ly  to  the  a t to rneys 

when they p laced themse lves on  reco rd .   And 

…[ in tervenes]  

CHAIRPERSON:    Be fore  you proceed le t  me say  tha t  i t  

may be necessary  fo r  the  record  fo r  you to  go  th rough the  

h is to ry  o f  what  has happened s ince  –  par t i cu la r l y  in  regard  10 

to  when were  Ru le  3(3)  no t ices  sent  to  Judge Makhube le  

re la t ing  to  Ms  Ngoye and Mr  D ing iswayo and the  o ther  

w i tnesses so  tha t  we get  a l l  o f  tha t  on  record .  

ADV SONI  SC:    As  you p lease Cha i r .    

CHAIRPERSON:    I f  you  need to  read cer ta in  th ings on to  

the  record  you may do so .  

ADV SONI  SC:    Yes.   Cha i rperson,  we no rmal l y  a t  the  

Commiss ion  have  a  t rack ing  record  o f  a l l  the  3(3 )  no t ices  

and tha t  has never  been in  d ispute .   I  w i l l  hand th i s  up  bu t  

I  w i l l  te l l  what  i t  says ,  Cha i rpe rson.   In  regard  to  Ms 20 

Ngoye ’s  a f f idav i t ,  th is  was served on Judge Makhube le  on  

the  21  February  2020.   Mr  D ing iswayo ’s  a f f idav i t  was a l so  

served on the  21  February .    

Then there  are  th ree  o the r  a f f idav i t s ,  Cha i rperson,   

the  a f f idav i t  o f  Mr  Zack ie  Achmat  was se rved on the  20  
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February  2020.   Mr  Mogashoa ’s  a f f idav i t  was se rved on the  

26  May 2020 and  Mr  Botes ’  a f f idav i t  was served on the  26  

May as  we l l .    

CHAIRPERSON:    So  Ms Ngoye ’s  a f f idav i t  was se rved on 

Judge Makhube le  on  21 February  2020.   Mr  D ing iswayo ’s  

a f f idav i t  was served on her  on  the  same date .  

ADV SONI  SC:    Yes,  s i r .  

CHAIRPERSON:    Mr  Achmat ’s  a f f idav i t  was served  on the 

20  February .   Mr  Mogashoa ’s  a f f idav i t  was served  on the  

26  May.   Mr  Botes ’  a f f idav i t  was served on the  26  May.  10 

ADV SONI  SC:       That  i s  so .  

CHAIRPERSON:    So  in  regard  to  Ms Ngoye ’s  a f f idav i t  and 

Mr  D ing iswayo ’s  a f f idav i t ,  Judge Makhube le  has had those 

as  we l l  as  Mr  Achmat ’s  a f f idav i t  f rom 21 February .   She 

has had those a f f idav i t s  fo r  about  s ix  months .  

ADV SONI  SC:    S ix  months ,  yes ,  Cha i r .  

CHAIRPERSON:    Dur ing  wh ich  she has not  f i l ed  any  

a f f idav i t  respond ing  to  them.  

ADV SONI  SC:    No.  

CHAIRPERSON:    Wi th  regard  to  Mr  Mogashoa ’s  a f f idav i t ,  20 

tha t  was served on her  on  the  26  May 2020 and Mr  Botes ’  

a f f idav i t  was served on he r  on  the  same date  and w i th  

regard  to  those  two a f f idav i t s ,  she has had about  two 

months .  

ADV SONI  SC:    That  i s… 
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CHAIRPERSON:    And apar t  f rom the  a f f idav i t  tha t  she  

f i led  somet ime –  was i t  ear ly  Ju ly?  

ADV SONI  SC:    1  Ju l y .  

CHAIRPERSON:    1  Ju ly ,  wh ich  dea l t ,  to  a  la rge  ex ten t ,  

w i th  Mr  Botes .   Apar t  f rom tha t ,  there  is  no  o ther  a f f idav i t  

tha t  she has f i led .   Ja .   Yes and then ta lk  about  the  

supp lementary  a f f idav i t  tha t  Mr  Shakoane ta lked about .  

ADV SONI  SC:    Cha i rpe rson,  a t  the  consu l ta t ion  o f  the  9  

Ju l y ,  Judge Makhube le  sa id  tha t  she was ready  on ly  to  

d iscuss Mr  Botes ’  a f f idav i t  and I  recorded in  the  le t te r  o f  10 

the  13  Ju ly  what  happened a t  tha t  consu l ta t ion .   She has  

never  responded to  say what  I  recorded was inco r rec t  bu t  

to  answer  the  quest ion ,  Cha i rperson,  I  then ind ica ted  to  

her  tha t  I  was more  than happy  to  do  a  supp lementary  

a f f idav i t  because  she sa id  she had not  covered cer ta in  

aspects  in  par t i cu la r  messages exchanged between her  

and Mr  Botes .   I  then sent  tha t  a f f idav i t  to  her  on  the  13 t h  

and I  heard  my learned f r iend say tha t  tha t  had not  been  

done.   I t  in  fac t  has been done and I  w i l l  submi t  to  you,  

Cha i rperson,  a  le t te r  –  I  mean,  an  SMS f rom Ms Ratanga to  20 

Judge Makhube le  a t tach ing  the  a f f idav i t  in  quest ion .  

 On tha t  i ssue,  Cha i rperson,  and  I  do  no t  w ish  –  

because I  p lace  on record  now tha t  I  w i l l  ra ise  some o f  

these mat te rs  w i th  Judge Makhube le  whenever  she comes 

to  tes t i f y ,  Cha i rperson,  and the  reason I  do  tha t  i s ,  a f te r  I  
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submi t ted  the  a f f idav i t  to  her  I  phoned her .   She  d id  no t  

answer  the  phone,  her  daughte r  answered the  phone and I  

sa id  to  her  daughter  p lease ask  her  to  phone me.   That  

was on the  13  Ju l y .   I  have not  heard  a  response s ince .  

 I  took  the  t roub le  over  tha t  weekend to  go  th rough 

a l l  the  cor respondence and ass is t  in  tha t  p rocess and now 

to  be  accused o f  no t  do ing  what  I  had ind ica ted  is ,  we 

submi t ,  qu i te  cheeky,  Cha i rperson,  to  say the  least .   But  

those are  in  fac t  the  fac ts .     But  there  is  someth ing  tha t  

my lea rned f r iend  has t r ied  to  exp la in  …[ in tervenes]  10 

CHAIRPERSON:    Wel l ,  you  might  w ish  to  h igh l igh t  cer ta in  

th ings in  the  le t te r  tha t  you sent  o r  tha t  was sent .  

ADV SONI  SC:    Yes,  p lease.  

CHAIRPERSON:    So  tha t  there  is  a  c lear  p ic tu re  o f  where  

the  lega l  team o f  the  Commiss ion  s tands w i th  regard  to  

some o f  these –  I  leave i t  to  you what  to  p lace  on record .  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    Whethe r  to  read  any par t  in to  the  record .  

ADV SONI  SC:    Cha i rpe rson,  in  the  le t te r  o f  the  13  Ju ly  

the  f i rs t  th ree  paragraphs ind i ca te  the  past  h is to ry ,  as  i t  20 

were .   From the  outse t ,  a f te r  the  t ime tha t  Judge 

Makhube le  rece ived the  a f f idav i t s  o f  Ms Ngoye and Mr  

D ing iswayo and  Mr  Achmat ,  she adopted lega l i s t i c  

approach about  she had not  been adv ised about  th is ,  tha t  

and the  o ther  and  there  was an exchange o f  
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cor respondence but  fo r  p resent  purposes one need not  

dea l  w i th  tha t  because then she wro te  to  Commiss ion  and 

say I  have changed my mind,  I  am not  hav ing  independent  

lawyers ,  I  wou ld  l i ke  to  consu l t  and i t  i s  as  a  resu l t  o f  tha t ,  

tha t  the  consu l ta t ion  o f  the  9  Ju ly  was ar ranged,  

Cha i rperson,  and  i t  was ar ranged  fo r  the  9  Ju ly  because 

we were  hear ing  the  ev idence o f  the  w i tnesses in  the  week 

before  and i t  was  f rom the  29 June to  the  2  Ju ly  we heard  

the  ev idence o f  Ms Ngoye and Mr  D ing iswayo and Mr  Botes  

in  re la t ion  to  Judge Makhube le .   So tha t  i s  why one cou ld  10 

not  consu l t .  

 What  I  want  to  say,  Cha i rperson,  i s  she a t  no  s tage 

ind ica ted  tha t  she was unhappy w i th  the  hear ing ,  I  had  

many te lephon ic  communica t ions w i th  her  and in  fa i rness 

to  Judge Makhube le ,  the  conversa t ions were  a lways  cord ia l  

and very  respect fu l  on  bo th  s ides.   And i t  i s  in  tha t  contex t  

tha t  the  consu l ta t ion  on  the  9  Ju ly  came about  and Judge  

Makhube le ,  to  the  best  o f  my knowledge must  have been  

aware  because the  pu rpose was so  tha t  she cou ld  have an 

a f f idav i t  wh ich  re f lec ts  her  vers ion  in  answer  to  the  f i ve  20 

a f f idav i t s .    

 To  our  surp r ise ,  a t  the  consu l ta t ion  –  and i t  was a  

f i ve  hour  consu l ta t ion ,  Cha i rpe rson,  she sa id  she was  

prepared on ly  to  dea l  w i th  the  a f f idav i t  o f  Mr  Botes .   And 

the  impor tance o f  tha t ,  Cha i rperson,  i s  twofo ld .   One is ,  
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she  had had the  prev ious a f f idav i t s ,  as  you r igh t l y  po in t  

ou t ,  by  tha t  t ime,  s ix  months  p rev ious –  f i ve  months  

prev ious.    

 Wi th  Mr  Mogashoa she made i t  c lear  to  me because  

–  and th is  i s  in  most  o f  the  a f f idav i t s ,  a  lo t  o f  i t  i s  

cor respondence tha t  i s  a t tached,  repor ts  tha t  were  there .   

So i t  i s  no t  as  i f  there  was a  d ispute  o f  fac t ,  i t  i s  s imp ly  

what  does th is  mean,  why d id  you  respond th is  way?  I t  i s  

no t  the  type o f  consu l ta t ion  tha t  you need hours  and hours  

fo r .   D id  you rece ive  th is ,  d id  you say th is?   And tha t  i s  10 

why we thought ,  jus t  to  spend f i ve  hours  on l y  on  Mr  Botes  

and then we do not  even have the  supp lementary  a f f idav i t  

back is  rea l l y  …[ in tervenes]  

CHAIRPERSON:    What  i t  means  is  tha t  you had  made  

yourse l f  ava i lab le  fo r ,  I  mean,  f ive  hours ,  l i ke  the  who le  

work ing  day to  consu l t  w i th  her  on  a l l  mat te rs  on  wh ich  she  

was go ing  to  have to  tes t i f y .  

ADV SONI  SC:    That  i s  so .  

CHAIRPERSON:    Bu t  she was the  one who sa id  she was  

on ly  p repared to  consu l t  on  Mr  Botes ’  ev idence.  20 

ADV SONI  SC:    Yes,  so  the  emphas is  was she had come 

prepared on ly  to  consu l t .  

CHAIRPERSON:    Yes,  she had  come prepared  on ly  in  

regard  to  Mr  Botes .  

ADV SONI  SC:    Yes.  
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CHAIRPERSON:    She had  not  come p repared to  dea l  w i th  

a l l  the  w i tnesses.  

ADV SONI  SC:    Because dur ing  tha t  consu l ta t ion  I  pu t  to  

her  cer ta in  th ings,  fo r  example ,  tha t  Ms Ngoye had sa id  in  

her  a f f idav i t  o r  Mr  D ing iswayo and i t  i s  a t  tha t  s tage she 

says no ,  I  had no t  come prepared fo r… 

CHAIRPERSON:    And pr io r  to  when the  a r rangement  was 

made fo r  tha t  appo in tment  was there  any d iscuss ion  tha t  

the  consu l ta t ion  wou ld  be  –  tha t  she needed to  prepare  

herse l f  on l y  in  regard  to  Mr  Botes? 10 

ADV SONI  SC:    Not  a t  a l l ,  Cha i r .  

CHAIRPERSON:    Yes.  

ADV SONI  SC:    We wou ld  never  have done tha t  because  

the  –  we had a l ready by  tha t  s tage on the  1  Ju ly  had he r  

a f f idav i t  on  Botes .   So we wou ld  have –  in  fac t  I  had not  

even thought  tha t  Mr  Botes ’  a f f idav i t  wou ld  be  an issue.  

CHAIRPERSON:    Yes.  

ADV SONI  SC:    Bu t  she then  ra ised tha t  there  were  

cer ta in  messages  tha t  she wou ld  l i ke  to  be  a t tached .  

CHAIRPERSON:    Yes,  yes .   So she had had Ms Ngoye ’s  20 

a f f idav i t  and Mr  D ing iswayo ’s  a f f idav i t  a t  tha t  t ime fo r  

maybe about  f i ve  months .  

ADV SONI  SC:    That  i s  so .  

CHAIRPERSON:    She asked fo r  a  consu l ta t ion  w i th  the  

lega l  team o f  the  Commiss ion ,  she was granted one.  
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ADV SONI  SC:    Yes.  

CHAIRPERSON:    Which  was an oppor tun i ty  f o r  –  to  

canvass a l l  the  ev idence and fo r  her  to  dea l  w i th  a l l  the  

a f f idav i t s  o f  a l l  these w i tnesses  but  she sa id  she had  

prepared herse l f  on ly  fo r  Mr  Botes .  

ADV SONI  SC:    That  i s  so .  

CHAIRPERSON:    And you were  there ,  you were  ava i lab le  

to  dea l  w i th  a l l  o f  them.  

ADV SONI  SC:    Wi th  a l l  o f  them and,  in  fac t ,  I  had 

prepared fo r  the  consu l ta t ion  on  tha t  bas is .  10 

CHAIRPERSON:    Yes.  

ADV SONI  SC:    And say ing  to  he r  we l l ,  look ,  you perhaps 

need to  answer  th is ,  you need to  answer  th is ,  do  you agree  

tha t  th is  was sa id ,  i s  a t  tha t  s tage tha t  she ind ica ted  tha t  

she wou ld  ra ther  no t  …[ in tervenes]  

CHAIRPERSON:    D id  she g ive  any reason why she had 

not  p repared to  dea l  w i th  a l l  o f  them? 

ADV SONI  SC:    She sa id  she fe l t  tha t  she on ly  needed to  

dea l  w i th  Mr  Botes .  

CHAIRPERSON:    Yes.  20 

ADV SONI  SC:    Now,  Mr  Cha i rperson,  in  v iew o f  the  fac t  

tha t  I  w i l l  be  cross-examin ing  here ,  i t  wou ld  no t  be  un fa i r  

fo r  me to  impute  th ings to  her .  

CHAIRPERSON:    Okay,  ja .  

ADV SONI  SC:    Bu t  what  I  do  want  to  say is  tha t  once she 
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ind ica ted  a  re luc tance,  I  d id  no t  want  to  c rea te  the  

impress ion  tha t  she is  fo rced to  do  so .  

CHAIRPERSON:    Yes.  

ADV SONI  SC:    And she,  be ing  a  judge,  I  ind ica ted  i t  to  

her  we l l ,  w i l l  you  prepare  the  a f f idav i t?   A t  tha t  s tage,  

Cha i rperson,  I  need to  ind ica te  she d id  no t  say  to  us  tha t  

she wou ld  need lega l  ass i s tance,  she on ly  ind ica ted  tha t  to  

Ms Ratanga in  the  l i f t  when they were  go ing  down.  

CHAIRPERSON:    Ja .  

ADV SONI  SC:    And on the  fo l low ing day I  phoned her  and 10 

I  sa id  look ,  I  unders tand you may want  lega l  

rep resenta t ion .   Th is  i s  the  10 t h ,  tha t  i s  exact ly  two weeks  

ago,  Cha i rperson ,  and she sa id  yes,  I  am th ink ing  about  i t .   

And I  sa id  we l l ,  p lease ensure  tha t  we have the  a f f idav i t  in  

t ime.   And th is  was her  response,  Cha i rperson,  I  am dr iv ing  

w i th  peop le ,  I  am not  in  a  pos i t ion  to  ta lk  and I  say  we l l ,  i f  

you  want ,  we can  ta lk  over  the  weekend and she says I  am 

go ing  to  busy a l l  weekend.  

CHAIRPERSON:    Okay,  okay.   No ,  tha t  i s  f ine .  

ADV SONI  SC:    Cha i rperson,  can I  then go to  th is  –  I  have 20 

been in fo rmed,  Cha i rperson,  tha t  the  venue i s  ava i lab le  

over  the  weekend .  

CHAIRPERSON:    Okay,  thank you .  

ADV SONI  SC:    A l l  o f  these fac ts  a re  reco rded  in  th is  

le t te r  and i f  one has regard  to  pa rag raph 6 ,  Cha i rperson,  
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we say exact ly  what  happened a t  the  consu l ta t ion  and then  

tha t  she had to ld  Ms Ratanga tha t  she – a t  paragraph 7  

tha t  she wanted  her  own lawyer  and  then on the  10 t h  I  

phoned her .   So a l l  o f  tha t  i s  recorded and fo r  no  o the r  

reason but  jus t  to  make sure  tha t  a  d ispute  l i ke  th is  does 

not  a r ise ,  we ensured tha t  i t  was sent  to  her .   We have not  

had a  response  to  th is  say ing  tha t  there  was anyth ing  

amiss  w i th  what  had been recorded  there .  

 Then,  Mr  Cha i rperson,  we rece ived a  le t te r  f rom 

Bokwa A t to rneys  on  the  21  Ju ly  –  when I  say  we,  the  10 

Commiss ion ,  and what  they say is :  

“We have taken not ice  because we ,  on  the  21 s t  sent  

a  reminder  no t ice  o f  today ’s  hear ing . ”  

And the  response  was f rom the  a t to rneys,  so :  

“We conf i rm we have been re ins t ruc ted  by  Judge 

Makhube le  to  ac t  on  her  beha l f  in  the  proceed ings 

be fore  the  S ta te  Capture  Commiss ion .   We wi l l  be  

fu rn ish ing  yourse l f  w i th  a  le t te r  s ta t ing  our  c l ien t ’s  

pos i t ion  be fo re  the  end o f  bus iness  tomorrow. ”  

So th is  no t ion  tha t  we were  to ld  there  was go ing  to  –  on  20 

the  21 s t  tha t  there  was go ing  to  be  an  app l i ca t ion  fo r  a  

postponement  s imp ly  does not  ex i s t .   Not  on  what  we have  

rece ived.  

CHAIRPERSON:    So  as  a t  the  21  Ju ly ,  f rom what  one can 

–  you can see in  tha t  le t te r ,  the  a t to rneys were  say ing  they 
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were  s t i l l  go ing  to  wr i te  to  the  Commiss ion .  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    To  ind i ca te  what  the i r  c l ien t ’s  pos i t ion  

was.  

ADV SONI  SC:    Yes.  

CHAIRPERSON:    Okay.  

ADV SONI  SC:    Then,  Mr  Cha i rpe rson,  in  an t ic ipa t ion  tha t  

they needed to  know what  our  pos i t ion  was,  I  have g iven 

you a  le t te r ,  Cha i rperson,  o f  the  26  Ju l y  wh ich  we  sent  to  

Bokwa A t to rneys and we cop ied  …[ in tervenes]  10 

CHAIRPERSON:    D id  you say 26?  

ADV SONI  SC:    22  Ju ly ,  so r ry .  

CHAIRPERSON:    22 n d ,  oh .   Yes?  

ADV SONI  SC:    And we cop ied  Judge Makhube le  on  tha t  

le t te r  and we cop ied  Judge Pres ident  Mlambo and the  

reason Cha i rperson is  because  Judge Makhube le  has  

ins is ted  r igh t  f rom the  outse t  tha t  in  any mat te r  re la t ing  to  

her  appearance a t  the  Commiss ion  . . . [ in te rvenes]   

CHAIRPERSON:    The Judge Pres ident  be  in fo rmed.  

ADV SONI  SC:    . . . Judge Pres ident  Mlambo needs  to  be  20 

in fo rmed.  

CHAIRPERSON:    Yes.  

ADV SONI  SC:    And on –  in  tha t  le t te r  Cha i rperson we 

ind ica ted  aga in  our  pos i t ion  se t t ing  ou t  more  o r  less  what  

had been se t  ou t  in  the  le t te r  o f  the  13 t h  o f  Ju ly  and 
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. . . [ in te rvenes]   

CHAIRPERSON:    I  th ink  you must  read in to  the  record  tha t  

le t te r,  ja .  

ADV SONI  SC:   As  you p lease.    What  on  beha l f  o f  the  

Lega l  Team the  fo l low ing was p laced on reco rd ,  th is  i s  in  

parag raph 2  Cha i rpe rson.  

“On the  6 t h  o f  Ju l y  a  no t ice  o f  se t -down was served  

on Judge Makhube le  conf i rm ing tha t  she w i l l  be  

tes t i f y ing  be fo re  the  Commiss ion  on  the  24 t h  o f  Ju ly.   

Judge Makhube le  ind ica ted  tha t  the  da te  su i ted  her  10 

as  i t  fe l l  dur ing  Cour t  recess. ”  

And Cha i rperson I  may make tha t  po in t  tha t  tha t  i s  exact ly  

what  she to ld  us  when the  da te  was se t .  

CHAIRPERSON:    Yes,  tha t  i s  2 .2?  

ADV SONI  SC:    When the  da te  was se t?  

CHAIRPERSON:    Yes,  tha t  i s  2 .2?  

ADV SONI  SC:    2 .2  Cha i rperson.   Then a t  2 .3  we recorded  

Judge Makhube le ’s  request  tha t  consu l ta t ion  was he ld  w i th  

her  on  the  9 t h  o f  Ju l y  w i th  the  v iew to  prepar ing  an  a f f idav i t  

in  wh ich  Judge Makhube le  wou ld  respond to  the  a l legat ions  20 

made in  the  a f f idav i t  o f  Mr  D ing iswayo,  Ms Ngoye,  Mr  

Botes  and Mr  Mogashoa.    

 I t  i s  reco rded tha t  the  f i rs t  th ree  pe rsons have 

a l ready tes t i f ied .   Then 2 .4 :  

“That  a f f idav i t  cou ld  no t  be  prepared as  Ms 
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Makhube le ’s  sa id  she had p repared to  dea l  on l y  

w i th  the  a l legat ions made  by  Mr  Botes .    Judge  

Makhube le  la te r  in fo rmed the  lega l  team tha t  she  

wou ld  be  engag ing  an a t to rney  to  p repare  an  

a f f idav i t  in  response to  the  a l legat ions tha t  had  

been made in  the  a f f idav i t s  repor ts  w i tnesses.    She 

was in fo rmed o f  the  need to  do  so ,  the  need fo r  th is  

to  be  submi t ted  long before  the  24 t h  so  tha t  i t ,  the  

a f f idav i t ,  cou ld  be  served on the  deponen ts  

t imeous ly.    In  a  subsequent  le t te r  Judge Makhube le  10 

was in fo rmed tha t  the  Commiss ion ’s  pos i t ion  was as  

fo l lows;  Judge Makhube le  i s  requ i red  to  appear  a t  

the  Commiss ion  on  the  24 t h  o f  Ju ly  . . . ”  

And Cha i rperson  I  keep emphas iz ing ,  she i s  requ i red  to  

a t tend,  because she has rece ived  a  no t ice  and i t  does not  

l ie  in  anybody ’s  hands to  de fy  tha t  sor t  o f  no t ice  un less  a  

pr io r  app l i ca t ion  i s  made,  and none  has been done.  

 As  ind i ca ted  in  tha t  no t ice  she w i l l  be  requ i red  to  

dea l  w i th  the  a l l egat ions by  a l l  the  deponents  and Judge 

Makhube le  i s  expected to  f i le  t imeous ly  the  a f f i dav i t  o r  20 

sworn  s ta tement  dea l ing  w i th  the  a l legat ions aga ins t  her  

and Cha i rperson I  want  to  emphas ize  th i s ,  in  parag raph 2 .8  

what  was a lso  sa id  on  beha l f  o f  the  lega l  team is  what  i s  

se t  ou t  above is  s t i l l  the  Commiss ion ’s  pos i t ion  w i th  th is  

r ide r,  whether  o r  no t  an  a f f idav i t  is  submi t ted  t imeous ly  o r  
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a t  a l l  a t  her  appearance on the  24 t h  o f  Ju ly  Judge 

Makhube le  w i l l  be  quest ioned on the  a l legat ions made  

aga ins t  he r.  

 We were  mak ing  i t  qu i te  c lear  Cha i rperson tha t  i t  

was the  answers  tha t  she is  go ing  to  g ive  to  the  

Commiss ion  and she cou ld  no t  avo id  her  appearance he re  

by  no t  submi t t ing  an  a f f idav i t .  

 Then Mr  Cha i rpe rson f rom my perspect ive  the  next  

i ssue tha t  a rose is  my learned f r iend fo r  Judge Makhube le ,  

phoned me yeste rday a t  quar te r  past  one and asked me i f  I  10 

–  and I  say  tha t  because he has sa id  someth ing  about  what  

t ransp i red .   I  sa id  to  h im Cha i rpe rson tha t  i t  was not  in  my 

hands but  I  want  to  fo rmal ly  p lace  on record  the  two  le t te rs  

o r  what  had been recorded in  the  two le t te rs  and tha t  I  

wou ld  s t rong ly  oppose any app l i ca t ion  o r  a  postponement  

to  tha t ,  bu t  o f  course  tha t  app l i ca t ion  cou ld  be  brought  

because Cha i rpe rson i t  i s  no t  my dec is ion ,  i t  i s  w i th  

respect  your  dec i s ion  Cha i rpe rson,  bu t  I  made my pos i t ion  

qu i te  c lea r.  

 As  I  unders tand i t  f rom th is  le t te r,  and i t  was never  20 

communica ted  to  me,  my learned f r iend then spoke  to the  

lega l  –  the  leader  o f  the  Commiss ion ’s  lega l  team’s  Mr 

Pau l  P re tor ius ,  to  t ry  and ar range  fo r  postponement .   I  do  

no t  know what  t ransp i red  in  tha t ,  bu t  I  on l y  heard  about  i t  

in  tha t  le t te r.  
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 We then got  a  l e t te r,  th is  le t te r  Cha i rperson tha t  

has been handed  to you by  my learned f r iend,  to  say tha t  

an  app l i ca t ion  fo r  a  postponement  wou ld  be  made.  

 So tha t ’s  the  f i rs t  I  became aware  tha t  Judge  

Makhube le  –  we l l  tha t  she wou ld  –  tha t  an  app l i ca t ion  fo r  a  

postponement  wou ld  be  made.  

 A t  m idn igh t  I  ca l led  Ms Ratanga and I  sa id  to  he r  

she must  ind ica te  to  the  –  Ms Makhube le ’s  lega l  members ,  

and the  reason I  d idn ’ t  respond Cha i rperson is  the  le t te r  

was not  d i rec ted  a t  me,  you w i l l  see  i t  i s  d i rec ted  a t  Ms  10 

Ratanga fo r  her  a t ten t ion  to  say tha t  th is  app l i ca t ion  wou ld  

be  made and keep ing  tha t  p ro toco l  I  sa id  to  her  Ms – 

Judge Makhube le  must  be  to ld  tha t  there  wou ld  be  th is  

oppos i t ion  and tha t  she is  requ i red  to  be  here .  

 So tha t  Cha i rperson are  the  fac ts ,  and I  p lace  them 

on record  because in  a  sense what  i s  recorded in  the  le t te r  

tha t  was sent  does not  acco rd  w i th  what  has been we  

submi t  the  agreed fac ts  as  up  to  yesterday and wh ich  are  

borne out  by  a l l  the  exchanges between us ,  so  to  the  

ex ten t  tha t  what  i s  conta ined in  the  le t te r  i s  in  –  the  le t te r  20 

by  Judge Makhube le ’s  a t to rneys is  a t  var iance w i th  what  

we have put  up  Cha i rperson we wou ld  ask  tha t  what  we 

have se t  ou t  be  regarded as  the  cor rec t  se t  o f  fac ts  on  

wh ich  the  app l i ca t ion  shou ld  be  ad jud ica ted .    

 Cha i rperson fo r  me th is  rea l l y  i s  the  issue,  the  



24 JULY 2020 – DAY 237 
 

Page 53 of 74 
 

d ispute ,  and a l l  the  d isputes  re la t ing  to  th is  mat te r,  a re  

conta ined  in  documents ,  i t  does not  requ i re  days and days  

o f  consu l ta t ions  to  work  ou t  what  the  d i sputes  are .   I  g ive  

one example  Cha i rperson,  there  is  a  repor t  tha t  i s  g iven by  

Mr  Mogashoa . . . [ in te rvenes]   

CHAIRPERSON:    Wel l  Mr  Son i  I  don ’ t  even th ink  you need 

to  g ive  examples .    Judge Makhube le  has had – the  main  

a f f idav i t s  a re  those o f  Ms Ngoye and Mr  D ing iswayo.   She  

has had them for  s ix  months .  

ADV SONI  SC:    Abso lu te ly.    10 

CHAIRPERSON:    She has no t  p repared any a f f idav i t  

dur ing  tha t  s ix  months  to  respond  to  those a f f idav i t s .   As  

fa r  as  Mr  Achmad is  concerned ,  she has a lso  had s i x  

months  to  p repare  an  a f f idav i t  to  respond to .   As  fa r  as  

Mogashoa and Botes ,  bu t  take  Mogashoa she  has had 

about  two months ,  and she has not  done anyth ing .  

ADV SONI  SC:    Indeed,  no .  

CHAIRPERSON:    In  te rms o f  the  ru les  everybody is  g iven 

two weeks,  o r  ten  days,  she has  had more  than enough,  

she has done abso lu te l y  no th ing  to  dea l  w i th  those 20 

a l legat ions by  way o f  a f f idav i t .   She has had  ample  

oppor tun i ty.   No exp lanat ion  seems to  be  g iven why over  

these s ix  months  she cou ld  no t  have prepared  those  

a f f idav i t s ,  I  go t  counse l  to  p repare  those a f f idav i t s  fo r  her  

to  respond to  th is ,  and w i th  regard  to  Mr  Botes  she has 
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known Mr  Botes  vers ion  about  the  –  about  what  he  has to  

say about  here  I  th ink  fo r  qu i te  a  long t ime because  o f  the 

compla in t  tha t  she lodged w i th  the  Bar  Counc i l ,  so  t here  is  

no  doubt  tha t  she  has had more  than ample  t ime.  

ADV SONI  SC:    That  i s  so .  

CHAIRPERSON:    To  p repare  a f f idav i t s .   Yes,  so  what  –  i s  

there  anyth ing  e l se  you want  to  say?  

ADV SONI  SC:    Cha i rperson the re  is  one fu r ther  mat te r.  

The approach  adopted by  Judge Makhube le ,  

no tw i ths tand ing  the  fac t  tha t  we t r ied  to  consu l t  –  we l l  we 10 

consu l ted  w i th  her  and u rged her  to  f i le  the  a f f idav i t  has 

made prepara t ion  fo r  her  appearance a re  a  major  task  and  

I ’m not  compla in ing  about  tha t  bu t  what  the  purpose o f  th is  

i s ,  to  say,  I  accept  the  fo l low ing se t  o f  fac ts ,  you need on ly  

quest ion  me on the  fo l low ing but  the  prepara t ion  now has 

been to  check w i th  every  fac t  because there  isn ’ t  tha t  

a f f idav i t  and i t  jus t ,  in  a  sense,  Cha i rperson,  makes  me the  

lead ing  o f  the  ev idence a  very  un t idy  a f fa i r  as  i t  were  

because you need to  go  th rough the  a l legat ion  f i r s t  and 

then have response to  i t  and Judge Makhube le  mus t  know 20 

tha t ,  tha t  i s  no t  how d isputes  in  a  Commiss ion  l i ke  th is  a re  

reso lved.   

CHAIRPERSON:    Okay is  the re  anyth ing  e l se  you want  to  

say?  

ADV SONI  SC:    Cha i rperson I  know I  shou ld  fo rmer ly  say  
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what  ou r  pos i t ion  i s  w i th  regard  to  the  respondent ,  the  

d i f f i cu l t y  i s  tha t  there  is  th is  non-appearance and I ’d  ra ther  

no t  comment  on  i t  bu t  I ’d  ra ther  cha l lenge whatever  Judge  

Makhube le  says when she comes to  g ive  ev idence on tha t  

bu t  I  wou ld  jus t  say  th i s ,  Cha i rperson,  pr ime fac ie  i t  i s  

h igh l y  d is respect fu l  o f  the  Commiss ion  and even more  

h igh l y  d is respect fu l  o f  you,  Cha i rperson.   G iven the  fac t  

tha t  you ’ re  the  Cha i rperson o f  the  Commiss ion  a lso  g iven  

the  fac t ,  Cha i rperson,  w i th  respect  you are  the  Deputy  

Ch ie f  Jus t ice  o f  the  count ry  and when a  no t ice  i s  served in  10 

your  name,  v i r t ua l l y,  to  appear  and to  adopt  th is  cava l ie r  

a t t i tude is  someth ing  tha t  must  be  found.  

CHAIRPERSON:    Yes,  thank you,  Mr  Shakoane?  Do you  

accept ,  Mr  Shakoane,  tha t  no  exp lanat ion  has been  

presented to  me as to  why Judge Makhube le  has no t ,  over  

th is  long per iod ,  s ince  February  prepared a f f idav i t s  tha t  

respond to  the  a l legat ions made aga ins t  he r  by  Ms  Ngoye,  

Mr  D ing iswayo and Mr  Achmat  and a lso  why ove r  the  past  

two months  o r  so  she hasn ’ t  p repared an a f f idav i t  

respond ing  to  Mr  Mogashoa ’s  a f f idav i t ,  do  you accept  tha t ,  20 

there  is  no th ing  tha t  –  tha t  has been p laced before  me tha t  

g ives  me an exp lanat ion  fo r  tha t?  

ADV SHAKOANE SC:    Sor ry  Cha i r,  you say no  

exp lanat ion ,  I…[ in te rvenes] .  

CHAIRPERSON:    You may d raw my a t ten t ion  to  an  
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exp lanat ion  i f  you  say there  is?  

ADV SHAKOANE SC:    I ’m  not  sure  i f  the  le t te r  o f  23  June 

by  her  i s  be fore  you Mr  Cha i r,  i t  seems to  be  

cor respondence she exp la ined –  or  the…[ in tervenes] .  

CHAIRPERSON:    Yes,  you have to  ra i se  your  vo ice  aga in  

Mr  Shakoane,  I  th ink  the  mask is  p revent ing  you f rom be ing  

heard .  

ADV SHAKOANE SC:    I  was say ing  the  le t te r  o f  23  June  

wh ich  she wro te  to  the  ev idence team is  …[ in tervenes] .  

CHAIRPERSON:    I t ’s  no t  be fore  me r igh t  now i sn ’ t  i t?   You 10 

d idn ’ t  p lace  tha t  be fore  me d id  you?  

ADV SHAKOANE SC:    Wel l  i t ’s  in  the…[ in tervenes] .  

CHAIRPERSON:    A re  you ta lk ing  about  the  le t te r  f rom the  

Commiss ion ’s  lega l  team to  her?  

ADV SHAKOANE SC:    No,  the  le t te r  f rom her,  23  June 

2020.  

CHAIRPERSON:    Wel l  you d idn ’ t  hand up such a  le t te r.  

ADV SHAKOANE SC:    I ’m not  sure  i f  there ’s  an  ex t ra  copy  

tha t  I  can hand up.  

CHAIRPERSON:    What  does i t  say,  does i t  p rov ide  an  20 

exp lanat ion?  

ADV SHAKOANE SC:    I t  says ,  amongst  o ther  th ings,  she  

says there  tha t  she is  go ing  to  be  dea l ing  w i th  the  

ev idence o f  …[ in te rvenes] .  

CHAIRPERSON:    I  can ’ t  hear  you Mr  Shakoane.  
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ADV SHAKOANE SC:    Sor ry  the  ev idence –  may I  perhaps  

read i t ,  read the  le t te r?  

CHAIRPERSON:    Bu t  does i t  –  a re  you submi t t ing  tha t  i t  

does p rov ide  an  exp lanat ion  o r  no t?   I  don ’ t  want  to  take  

t ime to  read i t  i f  i t  doesn ’ t  have.  

ADV SHAKOANE SC:    What  I  can submi t ,  Mr  Cha i r,  i s  

tha t ,  in  there  she  is  in fo rm ing the  ev idence team what  she  

wou ld  be  ab le  to  dea l  w i th  a t  the  meet ing  and then she  

says,  a lso ,  tha t  she is  ready to  p rov ide  a  sworn  s ta tement  

o r  a f f idav i t  in  respect  o f  the  prev ious Ru le  33  10 

Not ices…[ in tervenes] .  

CHAIRPERSON:    Where  are  you read ing  f rom,  what  

parag raph?  

ADV SHAKOANE SC:    The f i r s t  par t  s ta r ts  f rom paragraph  

One to  four  bu t  what  I  was read ing  now is  in  paragraph s ix .  

CHAIRPERSON:    Yes.  

ADV SHAKOANE SC:   From one to  four  tha t ’s  where  she  

ment ions tha t  –  fo r  example  in  pa ragraph …[ in tervenes] .   

CHAIRPERSON:    Wel l  in  paragraph s ix  she says ,  and I  

read,  20 

“ I  there fore  adv ise ,  fu r ther,  tha t  I ’m  ready to  

p rov ide   a  sworn  s ta tement /a f f idav i t  in  respect  o f  

the  var ious Ru le  33  Not ices  issued  in  re la t ion  to  the 

ev idence o f  a )  Mr  Mfan impe la  Moses D ing iswayo,  b )  

Ms Onica  Mar tha  Ngoye and c)  Mr  Abdu l razak Zak i r  
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Achmat  and then seven k ind ly  adv i se  the  lega l  team 

and fo rens ic  invest iga tors  to  ge t  in  touch w i th  me 

as soon as  poss ib le ” .  

 So she was say ing  –  th is  was 23 June,  she was  

say ing  she was ready to  p rov ide  a  sworn  s ta tement  o r  

a f f idav i t  in  re la t ion  to  the  ev idence o f  these  th ree  

w i tnesses whose  a f f idav i t s  she rece ived in  February  las t  

year  bu t  accord ing  to  Mr  Son i  and the  cor respondence tha t  

she addressed to  –  tha t  he  addressed to  her,  subsequent  

to  the  9 t h  o f  Ju ly  –  on  the  9 t h  o f  Ju l y  when she came to  10 

consu l t  w i th  h im,  w i th  the  lega l  team o f  the  Commiss ion ,  

she sa id  she was  –  she had on ly  p repared to  dea l  w i th  the 

a f f idav i t  o f  Mr  Botes ,  cont ra ry  to  what  she had sa id  in  th is  

le t te r,  tha t  she was ready  to  p rov ide  a  sworn  

s ta tement /a f f idav i t  in  regard  to  a l l  o f  them and there ’s  

no th ing  tha t  has  been p laced before  me to  say why i t  i s  

tha t  i f  she  was ready about  a  month  ago,  23  June  2020 to  

p rov ide  an  a f f idav i t  o r  sworn  s ta tement  in  regard  to  these  

w i tnesses,  why as  we speak today,  there  i s  no  a f f idav i t  tha t  

she has prov ided  and aga in ,  th is  i s  no t  a  lay  person who 20 

might  no t  know how to  prepare  an  a f f idav i t .   Even w i thout  a  

lawyer,  she can p repare  the  a f f idav i t s  herse l f .  

ADV SHAKOANE SC:    Wel l  tha t  i s  so  M’Lord  –  sor ry  as 

ment ioned ea r l ie r  the  pre fe rab le  pos i t ion  wou ld  be  tha t  one 

is  rep resented…[ in tervenes] .  
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CHAIRPERSON:    No,  no  tha t  we accept  and you put  i t  

cor rec t l y,  to  say,  p re ferab le ,  maybe i t ’s  more  than 

pre fe rab le  bu t  there ’s  a  l im i t  –  there ’s  a  l im i t ,  you  are  a  

Judge,  you are  exper ienced,  you know these  mat te r,  

there ’s  no th ing  complex  about  th is ,  these mat te rs  don ’ t  

invo l ve  any comp lex  lega l  i ssues and you know you want  to  

p rov ide  an  a f f idav i t ,  you say you are  ready to  p rov ide  and  

a f f idav i t  to  answers  these a l legat ions o f  th ree  w i tnesses 

and you come to  a  consu l ta t ion  tha t  has been ar ranged a t  

your  request ,  you say you a re  on ly  p repared to  dea l  w i th  10 

one and up to  know we don ’ t  know why she was not  

p repared to  dea l  w i th  the  o thers  and you come to  app ly  fo r  

a  postponement  app l i ca t ion ,  you are  no t  even ab le  to  say,  

in  the  meant ime I  have comple ted  the  a f f idav i t s ,  he re  they 

are .  

ADV SHAKOANE SC:    Yes,  bu t  perhaps Mr  

Cha i r…[ in te rvenes] .  

CHAIRPERSON:    That  can ’ t  be  acceptab le  f rom a  Judge.  

ADV SHAKOANE SC:    Whereas,  Mr  Cha i r,  be fore  tha t  k ind  

o f  conc lus ion  cou ld  be  reached o r  one f i rms tha t  c r i t i c i sm  20 

aga ins t  he r,  the  best  approach,  perhaps,  in  my –  perhaps 

in  my respect fu l  suggest ion  to  the  Cha i r  i s ,  maybe what  

you ment ioned ea r l ie r  in  the  beg inn ing  o f  –  o r  in  the  course  

o f  my address cou ld  be  the  approach tha t  i s  adopted i .e .  

where  you sa id  t ha t  you o f fe r  her  an  oppor tun i ty  to  exp la in  
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those gaps even i f  i t ’s  by  way o f  an  a f f idav i t  under  oa th .   I  

submi t  tha t  wou ld  be  the  –  most  p robab ly  the  fa i r  way o f  

dea l ing  w i th  i t  so  tha t  she  can –  because what  

…[ in tervenes] .  

CHAIRPERSON:    I  mean you ’ re  ta lk ing  about  an  a f f idav i t  

to  exp la in  what?  

ADV SHAKOANE SC:   When I  ear l ie r  addressed you,  Mr  

Cha i r,  and you ra ised the  quest ion ,  one,  tha t  I  shou ld  

te lephone her  to  f ind  ou t  about  what  happened  in  the 

acc ident .   The second par t  o f  tha t ,  was when you sa id  tha t  10 

you might  want  her  to  exp la in  under  oa th .  

CHAIRPERSON:    Yes.  

ADV SHAKOANE SC:   By  way o f  an  a f f idav i t…[ in te rvenes] .   

CHAIRPERSON:    Yes,  we l l  I  d idn ’ t  say  a f f idav i t  I  sa id  I  

wanted her  here  on  the  w i tness s tand.  

ADV SHAKOANE SC:    Oh,  under  oa th?  

CHAIRPERSON:    Yes.  

ADV SHAKOANE SC:    Yes,  I  …[ in te rvenes] .  

CHAIRPERSON:    To  suppor t  he r  own app l ica t ion  fo r  a  

postponement .  20 

ADV SHAKOANE SC:    Yes,  I  wou ld  probab ly  say,  tha t  

wou ld  have been  the  –  g iven the  c i rcumstances and my 

l im i ted  pos i t ion ,  hav ing  been ins t ruc ted  under  these 

c i rcumstances,  the  best  way wou ld  be  fo r  her  to  be  g iven  

tha t  oppor tun i ty…[ in tervenes] .  
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CHAIRPERSON:    I  k ind  o f  sympath ise  w i th  you Mr  

Shakoane,  a l l  o f  us  who have prac t iced know tha t  

somet imes you get  pu t  in  a  d i f f i cu l t  pos i t ion  by  a  c l ien t  

where  you are  ins t ruc ted  la te  and i t  becomes d i f f i cu l t  

because you can ’ t  dea l  w i th  ce r ta in  th ings,  you  know,  

because you s imp ly  haven ’ t  been g iven enough t ime  

but…[ in tervenes] .  

ADV SHAKOANE SC:    Bu t  in  th is  ins tance,  pe rhaps,  Mr  

Cha i r,  I  was  ac tua l l y  tak ing  advantage o f  tha t  suggest ion  

tha t  came f rom you to  say –  because i t  a rose in  t he  course  10 

o f  address ing  what  i s  s ta ted  in  the  le t te r.  

CHAIRPERSON:    Bu t  you see,  you see pa r t  o f  the  prob lem 

is ,  you have a l ready moved the  app l i ca t ion .  

ADV SHAKOANE SC:    Yes.  

CHAIRPERSON:    Those are  mat te rs  tha t  shou ld  have been 

addressed even in  an  app l i ca t ion  and an a f f idav i t  be fore 

we are  here  now and I  was hop ing  tha t  when we  took a  

break ear l ie r  she  wou ld  be  ab le  to  say yes I  can be there  

in  an  hour ’s  t ime and I ’ ve  made  myse l f  ava i lab le  to  be  

quest ioned by  the  Cha i rperson about  my app l i ca t ion  fo r  a  20 

postponement  and we wou ld  s tand down she wou ld  come,  

she wou ld  take  the  s tand and I  cou ld  ask  some o f  the 

quest ions to  see  i f  her  answers  wou ld  sa t is fy  me  tha t  I  

shou ld  g rant  her  the  postponement .   As  th ings s tand,  I ’m 

d is inc l ined to  do  so  and I  was th ink ing  tha t  she wou ld  be  – 
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she  wou ld  come here  and maybe her  exp lanat ion  wou ld  

persuade me o therwise .   So I ’m s t i l l  go ing  to  hear  what  you  

say bu t  my inc l i na t ion  is  tha t  the  app l i ca t ion  has go t  no  

mer i t  bu t  I  want  to  hear  because you are  s t i l l  respond ing  to  

Mr  Son i ,  in  case there  is  someth ing  tha t  persuades me 

o therwise .  

ADV SHAKOANE SC:    Yes.  

CHAIRPERSON:    Ja .  

ADV SHAKOANE SC:    Bu t  perhaps tha t  cou ld  be ,  Mr  

Cha i r,  where  you  do not  have an in te rven ing  imposs ib i l i t y  10 

as  o f  the  sor t  tha t  we have.   I f  i t  was on ly  the  scenar io  as  

pa in ted  by  my learned f r iend,  Mr  Son i ,  I  wou ld  say the  

comment  r igh t  now,  f rom the  Cha i r,  to  say w i th  a l l  tha t ’s  

there  the  Cha i r  w i l l  be  d is inc l ined to  a l low tha t  oppor tun i ty  

bu t  now you have an in te rven ing  imposs ib i l i t y  wh ich  is  no t  

o f  the  mak ing  o f  her  own and in…[ in tervenes] .  

CHAIRPERSON:    Wel l  you see,  as  th ings s tand,  the  th ing  

about  –  I  haven ’ t  seen the  p ic tu res  I  hope they ’ re  ava i lab le  

now I  shou ld  see them as soon as  poss ib le .   Except  fo r  

tha t  i ssue,  because you sa id  you saw the  p ic tu res  o f  the 20 

car  wh ich  gave  you the  impress ion  tha t  th is  was an 

acc ident ,  I  th ink  tha t ’s  what  you sa id ,  except  fo r  tha t  par t ,  

my inc l ina t ion ,  my pr ime fac ie  v iew is  tha t  there  i s  no  mer i t  

in  th is  app l i ca t ion  fo r  a  postponement  and i f  she was here  I  

wou ld  be  inc l ined  to  d ismiss  i t  and  say,  le t ’s  s ta r t  bu t  there  



24 JULY 2020 – DAY 237 
 

Page 63 of 74 
 

i s  a  rea l i t y  tha t  she is  no t  here  now and i t  may be tha t  

when I  see the  p ic tu res  o f  the  car,  a lso ,  I  may take  the  

v iew tha t ,  we l l  maybe,  what  happened may have  caused  

her  some emot iona l  t rauma.   So –  bu t  maybe I  th ink  the 

next  th ing  tha t  we shou ld  ta lk  about  i s ,  have you rece ived 

ins t ruc t ions whethe r,  i f  we were  to  postpone to  tomorrow 

she wou ld  make herse l f  ava i lab le?  

ADV SHAKOANE SC:    I  jus t  wanted to  ge t  the  

c lea r…[ in te rvenes] .  

CHAIRPERSON:    The response.  10 

ADV SHAKOANE SC:    The c lear  response f rom the  

a t to rney.  

CHAIRPERSON:    Okay.  

ADV SHAKOANE SC:    Maybe i f  I ’m  g iven a  m inute .  

CHAIRPERSON:    Ja ,  no  tha t ’s  f ine .   Do you need us  to  

ad journ  fo r  f i ve  m inutes ,  i t  looks  l i ke  you may –  you are  

g iven very  de ta i l ed  ins t ruc t ions or  a re  you abou t  to  be 

ready?  

ADV SHAKOANE SC:    Yes maybe ,  f i ve  m inutes  Cha i r.  

CHAIRPERSON:    Okay,  we ’ l l  take  a  shor t  ad journment ,  I ’ l l  20 

g ive  you about  n ine  m inutes  we ’ l l  resume a t  a  quar te r  to  

one.  

INQUIRY ADJOURNS 

INQUIRY RESUMES 

INQUIRY RESUMES 
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CHAIRPERSON:    . . . that  is sought to be made.  I  see a side 

of  a car.   I t  appears that  the tyre is f lat  and just  above the 

tyre i t  looks l ike the car may have scratched someth ing and 

then – and the other picture i t  is also shows the tyre that  

shows parts thereof  that  are torn and there is – i t  looks l ike 

the car may have scratched some surface or something.   And 

then the thi rd  pic ture I  do not  know what i t  shows.   I  see 

somebody’s f inger or thumb but  I  do not  know – I  am not  

sure what i t  shows.  What do you say the point  is about  the 

pictures?  What do they show? 10 

ADV SHAKOANE SC:   I t  just  shows the – f rom there i t  

shows the tyre that  had suffered the – that  has been affected 

by the burst ing and the extent  of  i t .   And then there is the – 

what Mr Chai r  you descr ibe as a scratch – a scratched part 

of  the vehicle on the side.  

CHAIRPERSON:   Hm.  

ADV SHAKOANE SC:   But  the thi rd picture.  

CHAIRPERSON:   Hm.  

ADV SHAKOANE SC:   I  am not  able to real ly make out  what  

i t  is.  20 

CHAIRPERSON:   Yes.  

ADV SHAKOANE SC:   From that  picture.  

CHAIRPERSON:   Hm.  But  would i t  be correct  to say you 

have not  been told that  she was in jured? 

ADV SHAKOANE SC:   No.  
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CHAIRPERSON:   Ja.  

ADV SHAKOANE SC:   Yes.   That  is – that  is correct .  

CHAIRPERSON:   And obviously i f  she was in jured,  she 

would have told you.  

ADV SHAKOANE SC:   That  is correct  – yes.  

CHAIRPERSON:   She would have said that  ja.   What you 

have been told is that  as a resul t  of  what happened she does 

not  feel  emot ional ly f ine to appear.  

ADV SHAKOANE SC:   Hm.  

CHAIRPERSON:   Ja.   I  th ink you may have used – I  do not  10 

know i f  you used t raumat ised ear l ier  on? 

ADV SHAKOANE SC:   Yes that  – I  a lso used that  term ja.  

CHAIRPERSON:   Ja.   Is that  the term that  came from her or  

that  was your understanding? 

ADV SHAKOANE SC:   No f rom me.  

CHAIRPERSON:   You understanding ja  

ADV SHAKOANE SC:   Yes.  

CHAIRPERSON:   Okay but  she said she emot ional ly she 

does not  feel .  

ADV SHAKOANE SC:   Yes.  20 

CHAIRPERSON:   Good enough to appear.   And she says she 

does not  feel  that  tomorrow she would st i l l  be – she would 

be f ine.  

ADV SHAKOANE SC:   She would have recovered.  

CHAIRPERSON:   To appear.  
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ADV SHAKOANE SC:   From that  yes.  

CHAIRPERSON:   You – wel l  I  do not  know i f  there i s  

anything further you are going to say.  

ADV SHAKOANE SC:   Just  to  

CHAIRPERSON:   Yes.  

ADV SHAKOANE SC:   Sorry – sorry Mr Chai r.    

CHAIRPERSON:   Ja I  was saying I  do not  know i f  you have 

anything further to say.   I  th ink I  must  give you a chance to 

say whatever else you wanted to say.  

ADV SHAKOANE SC:   Yes.  10 

CHAIRPERSON:   In respect  of  … 

ADV SHAKOANE SC:   The – what I  wanted to say Mr Chai r  

is also the fol lowing.   The – the informat ion I  have is  that  the 

statement that  on the 13 July she did not  answer nor 

respond to a cal l  f rom my learned f r iend Mr Soni  is incorrect .   

She – when that  cal l  came my understanding is that  she was 

at  court  and she had actual ly returned the cal l .    

CHAIRPERSON:   Hm.  

ADV SHAKOANE SC:   And secondly which is what she – she 

would deal  wi th in  the event  i f  she had had the opportuni ty to 20 

do the aff idavi t .   Secondly i t  is the – the matter relat ing to  

the consul tat ion of  nine [ indist inct ]  she says i t  is not  correct  

that  i t  went  wel l  and she would have had to explain also 

what made i t  not  to go wel l  and to fai l  wi th her having to go 

the route she opted.  



24 JULY 2020 – DAY 237 
 

Page 67 of 74 
 

CHAIRPERSON:   Your voice goes down f rom t ime to t ime. 

ADV SHAKOANE SC:   Sorry.  

CHAIRPERSON:   Mr Shakoane and then I  cannot hear  you.  

ADV SHAKOANE SC:   Yes she says i t  is not  correct  that  that  

consul tat ion went  wel l  and she would be – she would had to 

explain what made i t  not  to go wel l .    

CHAIRPERSON:   Hm.  

ADV SHAKOANE SC:   But  as a f inal  submission on my part  

and on her behal f  Mr Chair  I  want  to bel ieve that  the – i f  the 

communicat ion – this is the f i rst  part .   I f  the communicat ion 10 

had on 27 of  June in respect  of  the – Mr Botes and then he 

test i f ies on the 1s t  i t  is only reasonable that  she would have 

had to make the request  she did and in my submission i f  one 

looks at  what is  contained for example at  paragraph 6 i t  

could not  have been that  he has not  responded to under 

those ci rcumstances which would have afforded her the 

opportuni ty  that  she – that  he sought in order to deal  wi th  

the matter at  the t ime. 

 Secondly and last ly i t  – under these ci rcumstances 

you may not  Mr Chair  in the interest  of  fa i rness ignore the 20 

fact  of  th is intervening incident  of  last  night .  

CHAIRPERSON:   One that  as I  said ear l ier on one would 

have thought that  i f  i t  was an important  factor  for the 

postponement would have been given to  you ei ther last  night  

or  ear ly th is morning to say something else has happened 
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which is not  – you are not  going to rely on to move the 

appl icat ion.   This is what has happened i r respect ive of  what 

the grounds that  may have been there for a postponement 

appl icat ion here is what has happened that  makes i t  

impossible for me to appear.   And of  course,  I  – I  have no 

doubt that  in a l l  probabi l i ty when you stood up to address me 

you would have wanted to ra ise that  qui te up f ront .   To say 

whatever happens here is the si tuat ion that  has happened.  

But  I  had to ask why is she not  here because I  said she 

should be told that  I  want  her to be here so that  i f  her 10 

appl icat ion for a  postponement is  not  successful ,  we can 

proceed.  I t  was only then that  I  was to ld by you and I  do not  

know whether you were hearing for the f i rst  t ime or you had 

heard i t  but  I  was told about th is incident  of  yesterday.   So I  

am simply saying there is that  concern.  

ADV SHAKOANE SC:   Mr Chair  the – perhaps I  should start  

here and i t  is what I  somet imes even say in – in  a court  

address.   The – and I  may say this .   When I  addressed you 

in response to that  I  d id indicate that  at  the t ime when this  

cal l  came from the Secretar iat  that  day to say she should 20 

also be present  I  was informed and my quest ion was,  is she 

in a posi t ion to be avai lable?  And I  was then informed of  

that  accident .   In the plan of  which is what I  preface by 

saying I  normal ly say i t  even in court  address.   In the l ine-up 

of  my address to you the last  part  would have been to 
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ment ion that  aspect  because I  had to  st i l l  ver i fy  certain  

aspects of  the at torney.  

CHAIRPERSON:   Yes.   Okay.   Okay.  

ADV SHAKOANE SC:   So i t  was st i l l  going to be ment ioned.  

CHAIRPERSON:   Yes.   Okay.  

ADV SHAKOANE SC:   But  i t  so happens that  in court  the – 

f rom the bench there is intervent ion.  

CHAIRPERSON:   Ja.  

ADV SHAKOANE SC:   Then i t  pre-empts something that  you 

st i l l  going to deal  wi th i t .  10 

CHAIRPERSON:   Yes.   No,  no that  is f ine.   I  take i t  you are 

done now.  

ADV SHAKOANE SC:   Yes.   So what she would also request  

in the face of  th is  would be that  you could have her aff idavi t  

f i led by the end of  next  week which is 31 July 2020 i f  you 

can meet Mr Chai r  that  [ indist inct ] .  

CHAIRPERSON:   Okay.   Okay al r ight  thank you Mr 

Shakoane.  

ADV SHAKOANE SC:   Thank you Chai r.  

CHAIRPERSON:   I  am going – I  am not  going to give 20 

detai led reasons but  i f  they are required, they can be g iven 

in due course.   Save for the issue of  what may have 

happened to her yesterday,  last  evening about which there is  

not  much informat ion placed before me in terms of  a tyre 

burst  or tyre puncture everything that  –  the appl icat ion that  
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Judge Makhubele has brought for the postponement  of  the 

hearing of  her evidence does not  reveal  any good cause for  

a postponement and actual ly everything e lse on which the 

let ters – the let ters that  were put  up reading of  those let ters 

reveals that  the grounds of  the appl icat ion as ref lected in 

those let ters have no meri t  whatsoever.    

 With regard to the issue of  the – how she may have 

been affected by the incident  when as I  understand the 

posi t ion,  she had a tyre puncture last  night  not  enough 

informat ion is  placed before me to reach a f i rm conclusion 10 

but  the fact  of  the matter is that  she is not  here now.  

 I t  may or may not  be that  in due course when a l l  the 

facts are placed before me in regard to that  incident ,  I  may 

form the view that  indeed that  was a good ground.  That  

maybe I  would come to the conclusion that  i t  was no good 

ground for a postponement.   But  faced wi th the si tuat ion that  

we are faced with I  have to postpone the hearing because 

she is not  here and I  am told that  as a resul t  of  the incident  

yesterday she is  not  in an emot ional  state that  would al low 

her to be here to give ev idence.  20 

 This has caused the commission a lot  o f  

inconvenience.   This date was set  aside for her  to give 

evidence.   As Mr Soni  indicated according to 

correspondence, she had indicated that  she was avai lab le 

for today.   Of  course,  she would not  have known what was 



24 JULY 2020 – DAY 237 
 

Page 71 of 74 
 

going to  happen yesterday but  the appl icat ion for a 

postponement had been decided upon before the incident  of  

yesterday.   So she had intended to apply for the 

postponement of  the hearing of  her evidence and as I  say al l  

the grounds that  she rel ied on in the correspondence which 

are the grounds that  preceded the incident  of  yesterday do 

not  reveal  any meri t  whatsoever.  

 This commission is working under very ser ious t ime 

constraints.   I t  has got  to f in ish i ts work wi thin a certain t ime 

that  has been la id down by the court  and i t  cannot afford to  10 

have postponements which can be avoided.   

 But  as I  have said I  wi l l  postpone the hearing of  

Judge Makhubele’s evidence because of  the real i ty that  the 

commission is  faced with.   I  am going to  postpone i t  to a 

speci f ic date.   There was an indicat ion in the 

correspondence f rom her lawyers that  she was asking for a  

month – a postponement of  about  a month.   I  am not  going to 

postpone the hearing of  her evidence for a month.   I  am 

going to postpone i t  for a week.    

 She has had ample t ime to do what needs to be done.  20 

Her Counsel  has said she has offered to f i le her aff idavi ts by 

end of  next  week.   I  am going to d irect  that  she should f i le 

her aff idavi ts by c lose of  business on Wednesday next  week 

and I  am going to postpone the hearing of  her evidence to 

Monday the 3 August  2020 at  ten o’clock.  
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 Now in order to do that  the commission wi l l  have to  

move – change i ts plans for that  Monday because there was 

other evidence that  I  was going to hear on that  Monday.   So 

the commission wi l l  have to move that  evidence to the 

fol lowing day and this wi l l  cause some inconvenience to 

other people.  

 But  I  am determined that  we must hear – I  must  hear 

her  ev idence and i t  must  not  take long before I  hear  her 

evidence.  

 Furthermore,  unfortunately I  am – I  f ind i t  necessary 10 

that  I  issue a di rect ive that  she must  appear before this 

commission on that  day.   I  would not  normal ly do that  

against  a Judge because i f  as Chai rman of  the commission I  

request  that  a Judge appears before the commission I  expect  

that  that  would be enough.  I t  has been enough in regard to 

many other people who are not  judges.   When they get  a  

request  f rom the commission that  I  would l ike them to f i le 

aff idavi ts or  to appear they have wi l l ingly  agreed to appear 

and to f i le aff idavi ts wi thout  having to be compel led.  

 And with regard to the f i l ing of  the aff idavi ts by Judge 20 

Makhubele I  am also going to make a direct ive.  

 The di rect ive that  I  issue is a direct ive provided for in  

Regulat ion 10(6) of  the Regulat ions of  th is commission.  

 That  sub regulat ion reads as fol lows and I  quote:  

“For the purposes of  conduct ing an invest igat ion the 
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Chairperson may di rect  any person to submit  an 

aff idavi t  or aff i rm declarat ion or to appear before the 

commission to g ive evidence or  to produce any 

document in his or her possession or under his or her 

control  which has a bearing on the matter being 

invest igated and may examine such person.”  

 Therefore,  th is is the order/di rect ive:  

1.  The hearing of  the evidence of  Judge Makhubele is 

postponed to Monday the 3 August  2020 in th is venue.  

2.  In terms of  Regulat ion 10(6) of  the Regulat ions of  th is 10 

commission I  d i rect  Judge Makhubele to del iver  to  the 

commission on or  before Wednesday – what is the date 

on Wednesday?  29.   On Wednesday – is i t  29?  Ja.   

On or before Wednesday 29 July 2020 an aff idavi t  or 

aff i rmed declarat ion or  a ff idavi ts or aff i rmed 

declarat ions responding to the aff idavi ts of  Ms Ngoye,  

Martha Ngoye,  Mr Dingiswayo,  Mr Mogashoa,  Mr 

Achmat and Mr Botes insofar  as each one of  those 

aff idavi ts may relate to her or impl icate her or ment ion 

or have some al legat ion about her.    20 

3.  Judge Makhubele is di rected in terms of  Regulat ion 

10(6) of  the Regulat ions of  th is commission to appear 

in person before this commission at  ten o’c lock on 

Monday the 3 August  2020 for the purpose of  giv ing 

evidence and to be quest ioned with regard to var ious 
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a l legat ions made in the aff idavi ts  of  the persons to 

whom I  have referred in th is di rect ive.  

That  is the d irect ive.   We wi l l  then now adjourn.   The 

proceedings are then adjourned and on Monday the 

commission wi l l  hear evidence f rom the former Min ister  of  

Pol ice Mr Nkosi  Nathi  Nhleko and dur ing the week other 

wi tnesses also in the Law Enforcement sector.   We adjourn.  

REGISTRAR:   A l l  r ise.  

INQUIRY ADJOURNS TO 27 JULY 2020 

 10 

 

 


